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20-25 10 | 27-80 23'|° 233-35 38 38-86 45 42-38 57 52-89 76 59-43 110. 69-97 124 
20- 26 i| 27-81 22.) 33-36 54 38-87 45 42-39 58 52-90 78 60-44 111 69-98 124 
21-27 14| 27-83 22;| 33-37 53 38-88 45, 344 43-40 58 53-91 78 60-45 111 70-99 125 
21-28 14 | 27-85 251 |") 33-38 40 38-89 45, 47 43-41 58 53-92 78 61-46 113 70-1 125 
91-29 11| 28-86 25| 33-39 37 38-90 47 43-42 58 53-93 78, 79 61-47 113 70-2 - 125 
21-30 9 | 28-87 25}| \ 33-40 35 38-91 47 43-43 59 53-94 79 62-48 87 70-3 | 125 
21-31 9| 29-88 Husb.& | 33-41 32 38-92 47 44-44 59 53-95 79 63-49 87 71-4 125 
22-32 9 W.§ 619] 33-42 41 38-93 47 44-45 57 53-96 78 63-50 87 fis si iO 
22-33 9 | 29-89 26| 33-43 4] 38-94 47 44-46 57 53-97 82 63-51 87, 88 71-6 127 
22-34 Statutes | 29-90 26| 33-44 41 38-95 47 44-47. 69 53-98 82 63-52 87 ZL 7 e197 
22-35 15| 29-91 27| 338-45 41 38-96 48 44-48 56 53-99 82 64-53 87 72-8 127 
22-36 15| 29-92 27.) 33-46 4) 38-97 47 44-49 56 53-1 108 64-54 87 72-9 126 
22-37 15 | 30-93 27| 34-47 4] 38-98 47 45-50 61 53- 2 83 64-55 87 72-10 126 
23-38 16| 30-94 26.| 34-48 41 38-99 47 45-51 61 58-3 , 115 64-56 88 72-11 116, 117 
23-39 16| 30-95 28'| 34-49 41 38- 1 49 45-52 61 53- 4 83 64-57 87 73-12 117 
23-40 16| 30-96 28) 34-50 42 38-2 35, 49 45-53 61 53-5 115 64-59 80 isan £16 
23-41 16| 31-97 28) 34-51 41 38- 3 49 45-54 61 53- 6 78 65-60 80 73-14 «117 
23-49 16| 31-98 28) - 34-52 42 38- 4 50 45-55 63 Gwe 00 105 65-61 80 73-16 78, 87, 
23-43 16 31-1 29] 34-53 42 39- 5 50 45-56 63 54-8 = 105 65-62 1 117 
24-44 16] 3b 2 29) 35-54 32 39- 6 50 46-57 65 54-9 105 65-63 77 73-17 95 
24-45 1¢| 313 <3) 3555 -42| 397 50) 46-58 65 | 5410 84.) 65-65 90 Vig SIG ces 1a 
24-46 Cy ae By | 35-56 42 39- 8 50 46-59 64 BL 11: 84 65-66 90 74-19 95 
a7 16] S| a557 az | 89) 50 | 46-60 |g? 105 | «ees «= 86 | 74-20 112 
24-49 173) 3t 39 | 35-58 42 39-10 48 46-61 64 54-13 105 66-69 86} 74-8t = 112 
24-50 17| 31-8 35 | 36-59 43 40-11 50 47-62 64 54-14 81 66-70 «116 74-22 93, 95, 
24-51 17 31- 9 34 36-60 43 40-12 50 47-63 64 54-15 78 66-71 116 111, 112 
24-52 17| 31-10 37| 36-61 45 40-13 50 47-64 64 54-17 106 67-72 «116 74-23 88 
24-53 17| 31-11 38| 36-62 50 40-14 50 47-65 64| 55-18 82 67-73 = «116 |S 74-24 80. 
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74-25 128 86-30 150] 104-35 171 121-36 193 137-46 298 | 152-50 243 | 168-51 276 182-53 289 
75-26 132 86-31 150} 104-36 324] 121-37 193 137-47 221 152-51 245 | 168-52 244 | 182-54 289 
75-27 132 87-32 152,323 | 104-37 324| 122-38 193| 137-48 218 | 152-52 244 | 168-53 276 | 183-55 289 
75-28 130 87-33 149} 104-38 324] 122-39 193} 137-49 218 | 152-53 244 | 168-54 274 | 183-56 295 
75-29 133 87-34 149} 104-39 324] 122-40 193 138-50 304 | 153-54 245 | 168-55 274 | 183-57 295 
75-30 128 87-35 150] 105-40 324] 122-41 193 138-51 219 | 153-55 245 | 168-56 274 | 183-58 295 
75-31 128 87-36 150] 105-41 170| 122-42 193} 138-52 221 153-56 245 | 169-57 275 | 183-59 295 
75-32 121, 128 87-37 150] 105-42 171 122-43 193 138-53 221 153-57 945 | 169-58 275 | 183-60 289 
75-33 128 87-38 150] 105-43 174] 129-44 193 138-54 221 153-58 245 | 169-59 275 | 183-61 289 
ee | ei eee ae ee Bil Bee a8] dma Be | ieee es 
5 87-40 151 45 22- 38- 154-60 245 - 63 9. 
75-36 130 87-41 151 105-46 174} 122-47 193 139-57 238 | 154-61 245 | 169-62 275 | 184-64 295 
76-37 130 87-42 152] 106-47 174| 122-48 193 139-58 238 | 154-62 257 | 170-63 275 | 184-65 295 
76-38 130 87-43 152] 106-48 174] 122-49 193} 139-59 221 154-63 257 | 170-64 275 | 184-66 289 
76-39 130 88-44 153} 106-49 174| 122-50 193 139-60 221 154-64 257 | 170-65 275 184-67 289 
76-40 130 89-45 164} 106-50 175| 122-51 193 139-62 223 | 154-65 258 | 170-66 275 | 184-68 289 
Nan ee 89-46 153 alee ye eee 193 ee oe 154-66 257 ahmed 287 fe 249 
2 | 2 19 39- 1 87 heed 
76-43 ig Seas . 107-53 177} 122-54 193 139-65 224 ne a ee 88 ee 5 “es 
76-44 131 89-49 161 | 108-54 177}. 122-55 195} 140-66 225 | 154-69 257 | 171-70 288 | 184-72 250 
76-45 131 89-50 162, 163 | 108-55 176,177] 123-56 197| 140-67 225 | 154-70 257 | 171-71 288 | 185-73 251 
48 U1 | gop 168 | O88 AT) eo oe ee al ee er ae aan 
52 5) 1 6 3- 155-72 261 1-73 2 5-75 50 
77-48 133 oe 161 on 108-58 176] 123-59 216| 140-70 223 | 155-73 261 | 171-74 287 | 186-76 250 
77-49 128 “46a.| 108-59 177| 123-60 190 140-71 225 | 155-74 261 | 172-75 287 186-77 251 
77-50 128 39-54 161 108-60 177 |) 028261 198} 140-72 230 | 155-76 259 | 172-76 287 | 186-78 251 
77-51 128 90-55 161 108-61 175] 123-62 198] 141-73 228 | 155-77 259 | 172-77 291 | 186-79 251 
78-55 128 90-57 163 109-62 175} 123-63 198 141-74 229 | 156-78 260 | 172-78 287,288 | 186-80 251 
78-56 2 90-58 163 09-0 175 ae 198 He 229, aa 156-79 260 | 172-79 287 186-81 252 
v = 1 — 8 - 9 | 156-80 260 | 172-80 292 | 186-82 252 
78-58 130 es 163 a 109-65 175} 123-66 198] 142-77 230 | 156-81 262 | 172-81 287 186-83 250 
78-59 130, 131 91-61 163| 109-66 175] 124-67 177| 142-78 236 | 157-82 262 | 172-82 288 | 186-84 251 
ee we ace i) ee ae) eee iS] tee ae | re ie] dem Bi] ieee Fe 
iz - 8 2- 157-85 263 | 172-84 293 | 187-86 250 
79-62 123] S84 182) yo9-69a7s| 124-70 198] 143-81 31] 157-86 263 | 173-85 204 | 187-87 250 
Re om) ie ie] Bee) Bee) ee | eGR IRB) eee 
2 aa - 4 158-88 263 | 173-87 287 | 188-89 291 
79-65 128 | 9282 1451 goo-72 a7 | 124-73 745] 143-84 228] 159-89 B64 | 173-88 296. | 188-00 298 
79-66 128 o7i tgp |. 110-74 179| 124-74 397 143-85 229 | 159-90 263 | 173-89 261 188-91 293 
79-67 133 se jae |  d10=78 179| 124-77 201 143-86 228 | 159-91 265 | 173-90 261 189-92 293 
a8 Bs 92-73 148 cg 179 eee 205 veel oe 159-92 266| 173-91 261 190-93 293 
-6 2 179 203 = é 160-93 266 | 173-92 279 | 190-94 292 
80-70 128, 129, eee ae 111-78  179| 126-85 203) 143-90 234] 160-94 266] 173-93 279 | 190-95 201 
130, 132 ie aerate 182] 126-86 204] 143-91 234 | 160-95 266 | 174-94 279 | 190-96 291 
em 8) ger Gel we ag) aes ee oa | deca dt] tse at | diane 
| 18 161-97 267 | 174-96 244 | 190-98 296 
81-74 136 aoe An 113-83  183| 126-90. 207| 145-94 236} 161-98 267} 174-97 244 | 190-99 296 
81-75 136 ose as 113-84 183] 126-91 206| 146-95 236 | 161-99 272 | 174-98 244 | 190-1 296 
81-76 137 ee 113-85 182| 126-92 207| 146-96 236 | 161-1 271} 174-99 279 | 190-2 296 
81-77 647 es 164) 113-86 182] 127-93 209| 146-97 236 | 162-2 968] 174-1 279 | 190-3 296 
81-78 138 93-8 164} 413-87 184] 127-94 209 146-98 236 | 162-3 269 | 174-2 279 191- 4 298 
81-79 138 94-83 139, 158 114-88 184 128-95 209 146-99 236 163- 4 969 | 174-3 279 191- 5 296 
81-80 138 94-84 165] 114-89 184] 128-96 209 146- 1 236 | 163-5 270 | 175- 4 280 191- 6 294 
81-82 5, 139 94-85 165] 114-90 185| 128-97 210 146- 2 709 | 163- 6 971 | 175-5 281 191= 7 o0t 
81-83 5 94-86 165 114-91 185 128-98 210 146- 3 709 | 163-7 271 | 175-6 281 191- 8 295 
81-84 139 94-87 165 115-92 185 129-99 211 147- 4 239 163- 8 971 | 176= 7 281 191- 9 297 
Bee a0 oN nu ee 185 19 1 att ur ; 239 | 163-9 271 | 176-8 981 | 191-10 297 
BI 9 — 185 -2 11 47- 239 | 163-10 271} 176 9 281 192-11 2 

82-87 140 96-91 166} 115-95 185}  130- 3 211 147-7 239 | 163-11 271 | 176-10 280 | 192-12 97 
aes Bs i Hoe ey ee 185 es ‘ 211 aT 8 240 | 163-12 271 | 176-11 281 192-13 292 

- , 141 is: - 185 30- 11 47- 9 240 | 163-13 2 176-12 28 192-14 
82-90 141 97-94 148, 154 115-98 185 130- 6 212 147-10 240 164-14 a 176-14 oa 192-15 a. 
82-91 141 97-95 143 115-99 184 131- 8 213 148-11 , 240 164-15 272 176-15 280 192-16 292 
82-92 141 97-96 154 115-1 214| 131-9 Ee ee Cb) 240 | 164-16 709 | 176-16 281 192-18 252 
82-93 141 97-97 154 115-2 186 131-10 213 148-13 240 164-17 273 | 176-17 281 192-19 252 
82-94 156 98-98 155 116- 3 187 131-11 213 148-14 240 165-18 273 177-18 280 192-20 252 
82-96 60, 142 98-99 155] 116-4 188| 131-12 213 148-15 240 | 165-19 273 | 177-19 282 | 192-21 252 
cee a ei ; Hy ts 5 188 Atay at Wee 240 165-20 273 | 177-20 282 193-22 252 

2 ~ - 188 - -17 240 | 165-21 OT: 177-21 282 | 193-2 
ane 00 oe 3 ae6 is { 188 ae 207 148-18 240,239 | 165-22 a3 177-22 282 193-24 300 

f = 1 ~ 20 Ed 239 | 165-2 2 177-2 282 ws 
83-2 139 99- 5 157} 118-9 188} 132-17 207} 148-20 236 1653 ah et 383 198-38 300 
83- 3 141 99- 6 157] 118-10 186] 132-18 207) 149-21 229 | 165-25 275} 177-26 244 | 193-27 300 
83- 4 139 99- 7 158} 118-11 189} 132-19 207 149-22 237 166-26 276} 177-27 283 | 193-28 300 
83-5 139 99- 8 158] 118-12 189} 132-20 206| 149-23 236 | 166-27 276 | 178-28 283 | 193-29 300 
33- 6 140 | 100-9 159} 118-13 189} 132-21 206} 149-24 241 166-28 276} 178-29 283 | 193-30 300 
83-7 143 | 100-10 159] 118-14 189] 132-22 214] 149-25 238 | 166-29 276 | 178-30 283 | 194-31 300 
83- 8 139 | 100-11 169} 118-15 189} 133-23 214] 149-26 239 | 166-30 276 | 178-31 285 | 194-32 300 
83 10 14g be he Hg 139 198-24 214 140-27 709 | 166-31 276 | 179-32 285 | 194-33 300 
fe : = om 15| 149-2 238 | 166-32 27 179- 286 
12 144 | 100-14 169] 119-18 190] 133-27 215} 149-31 218 | 166-33 16 the 286 10435 300 
83-13 144 | 100-15 169] 119-19 190] 134-28 215] 149-32 220 | 166-34 274} 180-35 286 | 194-36 300 
84-14 143 | 100-16 169] 119-20 190] 134-29 215} 149-33 220 | 166-35 274 | 180-36 286 | 194-37 257 
84-15 146 | 100-18 170] 119-21 190] 134-80 215] 150-35 220 | 166-36 273 | 180-37 286 | 194-38 301 
84-16 146 | 101-20 170,320] 119-22 190] 134-31 215| 150-36 218 | 166-37 274} 180-38 286 | 195-39 301 
oe 18 aes bes ue RS i oe 216] 150-37 218 | 167-38 276] 180-39 286] 195-40 301 
1 1-23 162, re 0 = 216| 150-38 218 | 167-3 2 

84-19 147 | 101-24 170| 119-25 190} 135-35 216} 150-39 218 Teelg on Aue oe ae Le 
85-20 147 | 102-25 170| 119-26 190] 135-36 216} 150-40 218 | 167-41 277) 181-42 286 | 195-43 302 
85-21 147 | 102-26 170:| 119-27 190} 135-37 216} 151-41 231 | 167-42 277 | 181-43 286 | 195-44 302 
35-22 147 | 102-27 170 | 119-28 190 | 135-88 216} 151-42 231 167-43 277 | 181-44 286 | 195-45 302 
85-23 147 | 102-28 322,324] 120-29 190} 136-39 216| 151-43 231 1 167-44 277 | 181-45 986 | 195-46 302 
85-24 147 | 102-29 171,324] 120-30 1941 136-40 216| 151-44 231 167-45 277 | 181-46 286 |, 195-47 302 
85-25 147 | 102-30 171 120-31 191 136-41 216] 151-45 222 | 168-46 o78ie dsl-47 286 | 195-48 302 
85-26 148 | 103-31 324} 120-32 191] 136-42 217| 151-46 223 | 168-47 277 | 181-48 289 | 19549 302 
85-27 148 | 103-32 324] . 121-33 194] 136-43 217 151-47 223 | 168-48 277 | 182-49 289 | 195-51 302 
86-28 322 | 104-33 171 121-34 193| 136-44 218| 152-48 222 | 16849  ‘(277]| 182-50 289 | 196-52 303 
86-29 708 | “104-34 171 | 121-35 193] 137-45 222| 152-49 245 | 168-50 276 | 182-51 244,295 | 196-53 303 
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Page NoteSec. | Page NoteSec. | Page NoteSec. | Page Note Sec. | Page Note Sec. | Page Note Sec. | Page Note See. | Page Note Sec. 
196-54 303 210-56 314 227-70 344 245-85 370 | 262-96 413 275- 3 424 289-11 451 306-22 483 
196-55 303 210-57 314 227-71 337 246-86 370} 262-97 413 276- 4 427 289-13 448 306-23 479 
196-56 303 210-58 314 227-72 344 246-87 370 | 262-98 413 276- 5 424 289-14 451 306-24 479 
196-57 303 210-59 566 228-74 350 246-88 370 | 262-99 414 276-7 429 289-15 448 306-25 483 
196-58 303 210-60 433 228-75 350 246-89 371} 262-1 414 276- 9 430 289-16 450 306-26 483 
196-59 303 210-62 316 229-78 351 247-90 372,373 | 262- 2 414 277-10 430 289-17 450 306-27 480 
197-60 303 211-64 316 229-79 352 247-91 390} 262-3 414 277-11 430 289-18 448 307-28 480 
197-62 304 211-65 316 229-80 352 247-92 383 | 262-4 414 277-13 431 290-19 448 307-29 480 
197-63 304 211-66 316 229-81 352 247-93 383} 262-5 414 277-14 431 290-20 448 307-31 484 
197-64 304 211-67 317 230-82 345 247-94 383 | 262- 6 414 277-15 431 290-21 452 307-32 485 
197-65 304 211-68 56, 317 230-83 345 247-95 3851 262-7 414 277-16 431 290-22 452 307-33 485 
197-66 304 211-70 317, ep 230-84 345 247-96 385! 263-8 414 277-17 431 290-24 Assign. 307-34 484 
197-67 304 211-71 318 230-85 354| ~ 248-97 383} 263- 9 414 277-18 431 for B. of C.$485 307-35 484 
197-68 304} © 211-72 460 230-86 354 248-98 384} 263-10 414 277-19 430 290-26 307-36 485 
198-69 305 211-73 319 230-87 354 249- 1 384] 263-11 414 278-21 430 Receivers 308-37 485 
198-70 305 212-74 56 230-88 354, 355 249- 2 384] 263-12 414 278-22 430 291-28 453 308-38 485 
198-71 304 212-78 320 230-89 354 249- 3 376 | 263-13 415 278-23 430 291-29 453 308-39 485 
198-72 304 212-80 320 231-90 355 249- 4 3741 263-14 415 278-25 434 291-31 453 308-40 485 
198-73 304 213-82 320 231-91 354 249- 5 380} 263-15 415 278-26 435 291-32 453 309-41 485 
198-74 306 213-83 320 231-92 354 249- 6 381] 264-16 417 278-27 435 291-33 453 309-42 485 
199-75 306 213-84 320 231 -94 346 249- 7 385 | 264-17 416 278-28 434] . 291-34 455 309-43 485 
199-76 307 214-85 320 231-95 356 249- 8 382] 264-18 416 278-29 438 291-35 455 309-44 485 
199-77 307 214-87 Je 231-97 358 250- 9 382] 264-19 416 279-30 435 291-36 455 309-45 485 
199-78 312 214-88 231-98 399 250-10 382 | 264-20 415, 279-31 435 292-37 456 309-46 485 
199-79 307 214-90 325, 326 232-99 - 400 250-11 382] 264-21 415 279-32 435 292-38 456 309-47 485 
199-80 307 214-91 325 233- 1 400 250-12 382] 264-22 417 279-33 435 292-39 457 309-48 485 
199-81 307 215-93 334 233- 2 402 250-13 363 | 264-23 417 279-34 435 292-40 457 309-50 485 
199-82 307 215-94 328 233- 3 399 250-15 377 | 264-24 417 279-35 436 292-41 458 309-52 486 
199-83 307 215-95 328 233- 4 399 250-16 377 | 264-25 415 279-36 436 292-42 458 310-53 487 
199-84 307 215-96 333 233-5 399 251-17 377} 265-27 416 279-37 437 292-43 457 310-54 487 
199-85 307 216-97 328 233- 6 446 251-18 377 | 265-28 415 279-38 437 293-44 Frauds, 310-55 487 
199-86 307 217-98 330 933—7 401 251-19 377 | 265-29 414 279-39 437 St. of §227 310-56 487 
199-87 307 217-99 330 233- 8 401 251-20 377] 265-30 414 280-40 437 293-45 457 310-57 487 
199-88 307 217- 1 330 233- 9 406 251-21 377} 265-31 414 280-41 437 293-46 458 310-58 487 
200-89 308 217- 2 330 233-10 354 251-22 377, 390 | 265-32 414 280-42 437 293-47 458 310-59 487 
200-91 246 217- 3 330 234-11 405 251-23 378 | 265-33 417 280-43 437 293-48 458 310-61 1489 
200-92 246 217- 4 330 234-12 354 251-24 378 | 265-34 417 280-44 437 293-49 458 311-62 489 
201-93 243 217- 5 330 234-13 357 252-25 378 | 265-35 417 280-45 437 293-50 458 311-63 489 
201-94 254 217- 6 330 234-14 359 252-27 366| 265-36 417 280-46 437 293-51 458 311-64 489 
201-95 264 217-7 330 234-16 360, 369 252-28 366 | 265-37 417 280-47 437 293-52 458 311-65 489 
201-96 268 217- 8 330 234-17 360, 369 252-29 366 | 265-38 414 280-48 437 293-53 458 311-66 489 
201-97 269 217- 9 330 235-18 360, 371 252-30 366 | 266-39 414 280-49 437 294-54 458 311-67 489 
201-98 269 217-10 330 | 235-19 360, 373 252-31 396 | 266-40 415 280-50 437 294-55 460 311-68 489 
201-99 269 O17-14. 330 235-21 361 253-32 396 | 266-42 439 280-51 438 294-56 460 311-69 490 
201-1 269 217-12 330 235-22 361 253-33 396 | 266-43 439 281-52 438 294-57 460 311-70 490 
201- 2 246 2-13 as80 235-24 403 254-35 396] 266-44 432 281-53 438 294-58 461 311-71 490 
202- 3 246 217-14 330 236-26 394 254-36 396 | 266-45 439 281-54 438 295-59 461 312-72 490 
202- 4 255 217-15 331 236-28 394 254-38 396 | 266-46 432 281-55 438 295-60 461 312-73 490 
203- 5 255 217-16 331 236-30 362 254-39 396 | 267-47 432 281-56 438 295-61 461 312-74 490 
203- 6 255 217-17 331 236-31 362 254-40 396] 267-48 418 281-57 438 295-62 461 312-75 490 
203- 7 255 218-18 327 236-33 363 254-41 396 | 267-49 418 281-58 439 295-63 461 312-76 =, 490 
203- 8 299 218-19 327 236-34 363 254-42 396} 267-50 418 281-59 439 295-64 461 312-77 479 
204- 9 299 218-208 221327 236-36 369 254-43 396} 268-52 419 281-60 439 295-65 461 313-78 488 
204-10 299 218-21 827 238-37 369 255-44 396] 269-53 419 281-61 438 295-66 313-79 488 
204-11 299 218-22 327 238-38 369 255-45 385 | 269-54 419 281-62 439 Payment 313-80 488 
204-12 299 218-23 334 238-39 370 255-46 397} 269-55 419 281-63 439 295-67 461 313-81 488 
205-13 299 218-25 336 238-40 377 255-47 397} 269-57 421 282-64 439 295-68 461 313-82 488 
205-14 299 219-26 336 238-41 376 255-48 397 | 270-58 421 282-65 439 295-69 461 313-83 490 
205-15 256 219-27 336 238-42 386, 376 255-49 407} 270-60 421 282-66 440 205-71 464 313-84 488 
205-16 256 219-28 336 238-43 369, 396 256-50 407| 270-61 421 282-67 440 296-73 464 313-85 488 
206-17 256 219-29 336 239-44 375 256-51 407 | 270-62 421 282-68 440 298-74 464 313-86 488 
206-18 256 220-30 336 239-45 375 256-52 407} 270-63 421 282-69 440 298-75 464 314-87 492 
206-19 256 220-31 336 239-46 393 256-53 408} 271-64 422 282-70 440 298-77 465 314-88 492 
206-20 247 220-33 344 240-47 393 256-54 408 | 271-65 422 282-71 441 299-78 465 314-89 493 
206-21 247 221-34 344 240-48 393 257-56 408 | 271-66 422 282-72 4492 299-79 465 314-90 492 
206-22 247 221-35 338, 342 240-49 388 257-57 408| 271-67 429 282-73 444 299-81 465 314-91 492 
206-23 247 221-36 344 240-50 388 257-59 409 | 272-68 419 283-74 442 300-82 465 315-92 492 
206-24 247 221-37 338 240-51 388 257-60 409 | 272-69 420 983-75 444 301-83 465 315-93 492 
206-25 247 221-38 339, 342 240-52 388 257-62 409 | 272-70 420 284-76 443 301-84 466 315-94 491 
206-26 246 222-39 340 240-53 388 257-63 409] 272-71 420 284-77 449 301-86 469 315-95 496 
206-27 247 223-40 751 240-54 388 257-64 409 | 272-72 420 284-78 444 301-87 469 315-96 496 
206-28 245 223-41 337 240-55 379 258-65 408 | 272-73 420 284-79 443 301-88 470 315-97 496 
206-29 310 223-42 338 240-56 379 258-66 409| 272-75 420 284-80 445 302-89 472 315-98 496 


223-43 341 241-57 389 258-67 409 272-76 420 284-81 445 302-90 472 315-99 496 
-223-44 ) 340 241-58 389 258-68 408 272-717 423 284-82 445 302-91 472 316- 1 496 
223-45 341 241-59 389 258-69 409 273-78 423 285-83 445 302-92 473 316- 2 496 


206-30 311 
206-31 310, att 
207-32 702 


207-33 310 224-46 341 241-60 389 258-70 409 273-79 423 285-84 445 302-93 473 316- 3 497 
207-34 311 224-48 346,347, 241-61 389 258-71, 410 273-80 423 285-85 445 302-94 473 316- 4 495 
207-35 311 348 241-62 389 259-73 410 273-81 423 285-86 445 303-95 473 316- 5 495 
208-36 15 224-50 348 241-63 381, ae 259-74 410 273-82 423 285-88 445 303-96 474 316- 6 498 
208-37 15 224-51 348 241-64 259-75 410 273-83 424 285-89 446 303-97 476 316-7 498 
208-38 311 225-52 348 241-65 369 260-76 410 273-84 424 285-90 446 303-98 475 316- 8 497 
208-39 311 225-53 346 242-66 376 260-77 410 273-85 424 285-91 446 303-99 475 316- 9 499 
208-40 311 225-54 347 242-67 395 260-78 410 274-86 424 286-92 446 304- 1 475 316-10 499 
209-41 313 225-55 340 242-70 389 260-80 411 274-87 424 286-93 446 304- 2 475 316-11 499 
209-42 313 225-56 346 242-71 386 261-81 411 274-88 425 286-94 446 304- 3 475 317-12 499 
209-43 313 225-57 346 242-72 386 261-82 411 274-89 425 286-95 446 304- 4 475 317-14 500 
209-44 313 225-58 342 243-73 386 261-84 4i1 274-90 425 286-97 446 304- 5 475 317-15 500 
2045 313 225-59 346 243-74 386 261-85 412 274-91 425 286-98 447 304- 7 476 317-16 States 
209-46 309 225-60 342 243-75 369 261-86 412 274-92 426 286-99 447 304- 8 476 317-18 501 
209-47 204 225-61 347 244-76 371 261-87 412 275-93 426 287- 1 447 304-10 476 318-19 501 
209-48 204 226-63" 349 244-77 373 261-88 412 275-94 426 287- 2 447 304-12 476 318-20 501 
209-50 314 226-64 349 245-78 376 261-89 412 275-95 424 287- 3 447 304-13 433 318-21 501 
209-51 314 226-65 349 245-79 378 261-90 412 275-97 428 287- 5 448 305-16 477 318-22 502 
210-52 314, 625 226-66 338 245-80 382 261-91 412 275-98 428 288- 6 449 305-17 477 318-23 502 
210-53 314 226-67 343 245-81 382 261-92 412 275-99 428 288- 7 449 305-19 481 319-24 502 
210-54 314 226-68 343 245-82 375 261-93 412 275-1 428 289- 9 449 306-20 483 319-25 502 
210-55 314 227-69 342 245-83 370 261-94 « 412 275- 2 428 289-10 451 306-21 483 319-26 502 


xXvl 


—— ee 
27 Cye 40 C.J. 


Page Note Sec. 
319-27 502 
319-28 502 
319-29 502 
320-80. Courts 

§47 
320-31 503 
320-32 503 
320-33 503 
321-34 503 
321-35 503 
321-36 503 
321-37 504 
321-38 504 
321-39 504 
321-40 504 
322-41 504 
322-42 504 
322-43 504 
322-44 504 
322-45 504 
322-46 504 
323-47 505 
323-48 505 
323-49 505 
323-50 505 
323-51 505 
323-52 505 
323-53 505 
323-54 504 
323-55 504 
323-58 506 
324-61 507 
324-62 507 
324-63 507 
324-64 507 
324-65 507 
324-66 507 
325-67 507 
325-68 507 
325-69 508 
325-70 508 
325-71 508 
325-72 509 
326-73 509 
326-74 509 
326-75 509 
326-76 510 
326-77 510 
326-78 510 
326-79 510 
326-80 510 
327-81 510 
327-82 510 
327-85 511 
327-87 511 
328-88 511 
328-89 511 
328-90 512 
328-91 512 
328-92 513 
328-93 513 
328-94 514 
329-95 514 
329-96 514 
329-97 514 
329-98 515 
329-99 515 
329- 1 515 
329- 2 515 
329- 3 516 
330- 5 603 
330- 6 517 
330- 7 517 
330- 8 517 
330- 9 517 
330-10 517 
331-11 517 
331-13 517 
331-14 517 
331-15 518 
331-16 518 
331-17 518 
331-18 519 
332-19 519 
332-20 519 
332-21 520 
332-22 520 
333-23 520 
333-24 520 
333-25 520 
333-26 520 
333-27 520 
333-28 521 
334-29 521 
335-30 521 
335-31 521 
335-32 521 
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27 Cye 40 C.J. 


Page Note Sec. 
336-35 524 
336-36 524 
337-38 526 
337-39 526 
337-40 526 
337-41 527 
338-42 527 
338-43 627 
338-44 527 
338-45 523 
338-46 523 
338-47 523 
339-48 523 
339-50 530 
339-51 531 
340-52 531 
340-53 531 
340-54 531 
340-55 531 
340-56 532 
340-57 533 
340-58 534 
341-59 534 
341-60 534 
341-61 534 
341-62 535 
341-63 535 
341-64 535 
341-65 535 
341-67 536 
342-68 536 
342-69 536 
342-70 536 
342-71 536 
342-72 536 
343-73 536 
343-74 536 
343-75 537 
343-76 537 
343-77 537 
344-78 537 
344-79 537 
344-80 538 
344-81 538 
344-84 539 
345-86 539 
345-87 540 
345-88 540 
345-89 540 
. 345-90 540 
345-91 540 
345-92 540 
345-93 541 
345-94 541 
346-96 542 
346-97 542 
346-98 542 
346-99 542 
346- 1 544 
346- 3 543 
346- 4 543 
346- 5 543, 
346- 6 543 
346- 7 545 
346- 8 545 
347- 9 545 
347-10 545 
347-11 545 
347-12 545 
347-13 545 
347-14 545 
347-15 545 
348-17 546 
348-18 546 
348-19 546 
348-22 547 
348-23 548 
348-24 548 
348-25 548 
348-26 548 
348-27 548 
348-28 548 
348-29 548 
349-30 548 
349-31 549 
349-32 549 
349-33 549 
349-34 550 
350-35 550 
350-36 550 
350-37 550 
350-38 550 
351-39 551 
351-40 551 
351-41 551 
351-42 551 
351-43 551 
351-44 551 


27 Cye 40 C.J. 


Page Note Sec. 
351-45 551 
352-46 551 
352-47 551 
352-48 552 
352-49 552 
352-50 552 
352-51 552 
352-52 552 
352-53 552 
352-54 552 
353-55 553 
353-56 553 
353-57 553 
353-58 553 
353-59 553 
353-60 553 
353-61 553 
354-62 553 
354-63 553 
354-64 554 
354-65 554 
355-66 554 
355-67 554 
355-68 554 
356-69 554 
356-70 554 
356-72 555 
356-73 555 
356-74 556 
356-75 556 
356-76 556 
356-77 556 
357-78 556 
357-79 556 
358-80 556 
358-81 556 
358-82 556 
358-84 557 
359-85 557 
359-86 557 
359-88 558 
359-89 558 
360-90 558 
360-91 558 
360-92 558 
360-93 558 
360-94 558 
360-95 559 
361-96 559 
361-97 559 
362-98 560 
362-1 561 
362- 2 562 
362- 3 561 
362- 4 561 
362- 5 561 
363- 6 562 
363- 7 562 
363- 9 562 
363-10 562 
363-11 562 
364-12 561 
364-13 561 
364-14 561 
364-15 564 
364-16 564 
364-17 564 
365-18 565 
365-19 565 
365-20 565 
365-21 565 
365-22 565 
365-23 565 
365-24 565 
366-25 565 
366-26 565 
366-27 565 
366-28 565 
366-29 566 
366-30 566 
366-31 566 
366-32 566 
366-33 566 
367-34 566 
367-36 567 
367-37 567 
367-38 567 
367-40 569 
367-41 569 
367-42 570 
368-43 570 
368-44 570 
368-45 570 
369-46 570 
369-47 570 
369-48 570 
369: 49 571 
369 50 571 


ee 
27 Cye 40 C.J. 


Page Note Sec. 
369-51 571 
369-52 571 
369-54 573 
370-56 574 
370-57 574 
370-58 574 
370-59 574 
370-60. 574 
370-61 574 
370-62 574 
371-63 574 
371-65 574 
371-66 574 
371-67 574 
371-68 575 
371-69 576 
372-70 576 
372-71 576 
372-72 576 
372-73 576 
372-74 576 
372-75 577 
372-76 577 
372-77 577 
373-78 577 
373-79 577 
373-80 577 
373-81 577 
373-82 578 
374-83 578 
374-84 578 
374-85 578 | 
374-86 579 
375-87 579 
375-88 579 
375-89 579 
375-90 579 
375-91 579 
375-92 580 
376-93 581 
376-94 581 
376-95 581 
376-96 582 
376-97 582 
376-98 582 
377-99 582 
377- 2 583 
378- 3 584 
378- 4 585 
378- 5 583 
378- 6 584 
378- 7 584 
378- 8 484 
379- 9 584 
379-10 584 
379-11 584 
379-12 584 
379-13 584 
379-14 585 
379-15 585 
380-16 585 
380-17 586 
380-18 586 
880-19 586 
380-20 587 
381-21 587 
381-22 587 
381-23 587 
381-24 587 
381-25 587 
381-26 587 
381-27 587 
382-29 588 
382-30 588 
382-31 588 
382-33 590 
383-34 590 
383-35 590 
383-36 590 
383-37 590 
384-38 590 
384-39 590 
384-40 590 
384-42 594 
384-43 594 
384-44 594 
384-45 594 
384-46 594 
384-47 594 
384-48 594 
385-50 595 
385-51 595 
386-52 595 
386--53 596 
386-54 596 
386-55 596 
386-56 596 
386-57 596 


<r 
27 Cye 40 C.J. 


Page Note Sec. 
386-58 596 
386-59 596 
386-60 596 
386-61 596 
387-62 596 
388-63 597 
388-65 602 
388-66 602 
388-67 602 
388-68 603 
388-69 603 
388-70 604 
388-71 604 
389-72 604 
389-73 604 
389-74 604 
389-75 604 
389-76 604 
389-77 604 
389-78 605 
390-79 605 
390-81 605 
390-82 604 
390-83 604 
390-84 604 
390-85 606 
390-86 606 
390-87 606 
390-89 607 
391-90 607 
391-91 607 
391-94 608 
391-95 608 
391-96 608 
391-97 608 
391-98 608 
392-99 608 
392- 1 608 
392- 2 608 
392- 3 608 
392- 4 609 
392- 5 609 
392- 6 609 
392- 7 609 
393- 8 610 
393- 9 610 
393-10 610 
393-11 611 
393-12 612 
393-13 615 
393-14 615 
394-15 615 
394-16 614 
394-17 616 
894-18 614 
395-19 614 
395-20 614 
395-21 617 
395-22 617 
395-23 617 
395-24 617 
395-25 617 
395-26 617 
396-27 617 
396-28 617 
396-29 618 
396-30 618 
396-32 619 
396-33 619 
397-34 619 
397-35 624 
397-36 624 
397-37 624 
397-38 620 
397-39 626 
397-40 624 
397-41 619 
397-42 618 
398-43 628 
398-44 628 
398-45 628 
398-46 628 
398-47 628 
398-48 627 
398-49 627 
398-51 629 
398-52 629 
399-53 629 
399-54 630 
399-55 630 
399-56 630 
399-57 630 
399-58 630 
400-59 631 
400-60 631 
400-61 631 
400-62 621 
400-63 631 


Oe 
27 Cye 40 C.J. 


Page Note Sec. 
400-64 631 
400-65 631 
400-66 631 
400-67 631 
400-68 632 
400-69 632 
400-70 632 
401-71 633 
401-72 633 
401-73 634 
401-74 634 
401-75 634 
401-77 635 
401-78 635 
401-79 635 
401-80 635 
401-81 636 
401-82 636 
402-84 637 
402-86 637 
402-87 637 
402-88 637 
402-89 641 
402-90 646 
403-91 649 
403-92 641 
403-93 641 
403-94 641 
404-95 641 
404-96 641 
404-97 638 
405-98 638 
405-99 638 
405- 1 638 
406- 2 638 
406- 3 638 
406- 4 638 
406- 5 638 
406- 6 639 
406- 7 639 
407- 8 639 
407- 9 639 
407-10 646 
407-11 641 
407-12 642 
407-13 644 
407-14 643 
408-16 646 
408-17 647 
408-20 658 
408-21 658 
408-22 658 
409-23 658 
409-24 658 
410-25 658 
410-26 658 
410-27 658 
410-28 660 
410-29 660 
410-30 660 
410-31 660 
410-32 663 
410-33 664 
411-34 663 
411-35 663 
411-36 663 
411-37 667 
411-38 663 
411-39 665 
411-41 668 
412-42 668 
412-43 668 
412-44 668 
412-45 661 
412-46 668 
412-47 665 
413-48 668 
413-49 669 
413-50 668 
413-51 668 
413-22 663 
413-53 661 
413-54 668 
414-55 663 
414-56 666 
414-57 666 
414-58 666 
414-59 666 
414-60 666 
414 61 675 
415-62 676 
415-63 676 
415-64 678 
415-65 678 
416-66 678 
416-67 678 
416-68 678 
416-70 683 | 


oO oo 
27 Cye 40 C.J. 


Page Note Sec. 
416-71 681 
417-72 681 
417-73 681 
417-74 682 
417-75 682 
417-76 682 
417-77 683 
418-78 687 
418-79 668 
418-80 686 
418-81 684 
419-83 684 
419-84 684 
419-85 684 
419-86 684 
419-88 693 
419-89 694 
419-90 694 
419-91 694 
420-93 696 
420-95 702 
420-96 700 
420-97 700 
420-98 700 
420-99 700 
420- 1 700 
421- 2 697 
421-3 697 
421-4 697 
421- 6 698 
421-7 698 
421- 8 699 
421- 9 699 
421-10 699 
421-11 702 
421-12 702 
422-13 702 
422-14 704 
422-15 706 
422-16 710 
422-17 711 
423-18 709 
422-19 709 
422-20 709 
422-21 708 
422-22 702 
422-93 702 
422-24 702 
422-25 709 
422-26 712 
422-27 712 
423-28 707 
423-29 707 
423-30 708 
423-31 703 
423-32 703 
423-33 703 
423-34 709 
423-35 709 
423-36 709 
423-37 714 
423-38 714 
424-39 714 
424-40 714 
424-41 714 
424-49 714 
424-43 714 
424-44 714 
425-45 714 
425-46 714 
425-47 731 
425-48 715 
425-49 715 
425-50 716 
425-51 716 
425-52 716 
425-53 716 
426-54 716 
426-55 716 
426-56 716 
426-57 716 
426-58 716 
426-59 716 
426-60 717 
427-61 717 
427-62 718 
427-63 718 
427-64 719 
428-65 720 
428-66 720 
428-67 720 
428-68 720 
428-69 720 
428-72 721 
428-73 724 
428-74 724 
428-75 723 
428-76 723 1 


27 Cye 40 C.J. 


Page Note Sec. 
428-77 723 
428-78 723 
428-79 723 
429-80 725 
429-81 727 
429-82 727 
429-83 735 
429-84 2B} 
429-85 730 
429-86 730 
429-87 730 
429-88 730 
429-89 730 
429-91 730 
430-94 729 
430-95 730 
430-96 731 
430-97 732 
430-98 732 
430-99 732 
430- 1 732 
430- 2 732 
430- 3 723 
430- 4 723 
430- 5 723 
430- 6 726 
431- 7 723 
431- 9 735 
431-10 735 
431-12 735 
431-13 735 
431-14 735 
431-15 735 
431-16 735 
432-18 737 
432-19 737 
432-20 737 
432-21 737 
433-22 737 
433-23 737 — 
433-24 737 
433-25 737 
433-26 BY fa 
433-27 737 
433-28 723 
433-29 738 
434-30 738 
434-31 738 
435-32 738 
435-33 738 
435-34 738 
435-35 739 
435-36 740 
436-37 740 
436-38 740 
437-39 740 
437-40 740 
438-41 740 
438-42 740 
438-43 740 
438-44 740 
438-45 740 
438-46 740 
438-47 740 
438-48 736 
438-49 736 
438-50 728 
438-51 741 
438-52 734 
439-53 742 
439-54 743 
439-55 744 
439-56 744 
439-57 744 
439-58 744 
439-59 726 
440-60 725 
440-61 734 
440-62 734 
440-63 725 
440-64 725 
440-65 725 
440-66 734 
440-67 746 
440-68 746 
440-69 746 
440-70 746 
441-71 746 
441-72 748 
441-74 746 
441-75 746 
441-76 746 
441-77 748 
441-78 746 
441-79 746 
441-81 745 
442-82 745 
442-83 745 


——SSTO 
27 Cyc 40 C.J. 


Page Note Sec. 
442-84 745 
442-85 745 
442-86 745 
442-87 745 
442-88 745 
442-89 TAT 
442-90 TAT 
442-91 TAT 
442-93 749 
443-94 749 
443-95 749 
443-96 749 
443-97 749 
443-98 749 
443-99 749 
443- 2 750 
444- 3 751 
444- 4 750 
444-5 750 
444-— 6 751 
444- 7 751 
444- 8 751 
473-1 1 
473— 2 1 
474- 3 1 
490- 1 2 
490- 2 2 
490- 3 2 
490- 4 2 
491- 5 9 
491- 6 9 
491- 7 11 
491- 8 12 
492- 9 15 
492-10 16 
492-15 23 
492-16 23 
493-17 30 
493-18 30 
493-19 31 
509- 2 1 
509- 3 1 
510- 4 1 
510- 5 1 
510- 6 1 
510-7 1 
530- 8 120 
§30- 9 120 
530-10 120 
530-11 120 
530-12 122 
530-13 117 
530-14 115 
530-16 122 
530-17 122 
530-18 122 
530-19 122 
531-20 122 
531-21 122 
531-23 2 
531-24 2 
532-25 4 
532-26 3 
532-27 8 
532-29 10 
532-30 11 
532-31 10 
532-32 li 
532-33 ll 
533-34 11 
533-35 12 
533-36 12 
533-37 12 
533-38 12 
533-39 12 
533-40 12 
533-41 12 
533-42 12 
533-43 12 
534-44 12 
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Page Note Sec. 
444- 9 751 
444-10 751 
445-11 751 
445-13 751 
445-15 750 
445-16 750 
445-17 750 
445-18 750 
445-19 750 
445-20 750 
445-22 752 
446-23 752 
446-24 753 
446-25 754 
447-26 754 
447-27 751 
447-28 751 
447-30 755 
447-31 755, 
447-32 755 
447-33 i fits) 
447-34 735 


474- 4 1 
474- 5 1 
474- 6 1 
493-20 31 
493-21 30 
493-22 41 
494-23 41 
494-24 42 
494-25 42 
494-26 44 
494-27 47 
494-28 47 
494-29 47 
494-30 48 
494-31 48 
494-32 50 
495-33 36 
510- 9 1 
510-11 2 
510-12 3 
510-13 4 
510-14 7 
510-15 7 
534-45 12 
534-46 12 
534-47 12 
534-48 65 
534-49 65 
535-50 65 
535-51 65 
535-52 66 
535-54 45 
535-55 45 
536-56 45 
537-57 39 
537-58 110 
537-59 14 
537-60 14 
537-62 27 
537-63 24 
538-65 33 
538-66 33 
538-67 41 
538-69 42 
538-70 42 
539-71 17 
539-72 Bank. §4 
539-74 69 
539-75 69 
539-76 70 
539-77 59 
539-78 7 

540-79 74 
540-80 74 
540- 81 74 
540-82 105 
540-84 57 
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Page Note Sec. 
447-35 755 
447-36 755 
447-37 756 
447-38 756 
448-39 756 
448-40 757 
448-41 760 
448-42 757 
448-43 760 
448-44 757 
448-45 757 
449-46 757 
449-47 757 
449-48 757 
449-49 758 
449-51 758 
449-52 758 
449-53 758 
449-54 758 
449-55 759 
449-56 759 


474-7 4 
475- 8 4 
475- 9 4 
495-34 36 
495-35 38 
495-36 38 
495-37 55 
495-38 55 
495-39 56 
496-40 77 
496-41 77 
496-42 77 
497-45 61 
497-46 66 
497-47 66 
497-48 66 
497-49 66 
510-16 7 
510-17 5 
511-18 8 
511-20 9 
511-21 15 
511-23 20 
540-85 56 |, 
540-87 22 
540-88 22 
541-89 2 
541-90 63 
541-91 97 
541-92 99 
541-93 40 
541-94 61 
541-95 52 
541-96 60 
541-98 114 
542-99 114 
542- 1 114 
542— 2 114 
542-3 115 
542-4 115 
543-5 117 
543- 6 118 
543- 9 115 
544-10 123 
544-11 123 
544-12 123 
544-13 123 
544-19 123 
544-20 125 
544-21 125 
544-22 125 


545-27 Indians 
§32 

545-28 Indians 

. §32 
545-29 Indians 
§32 


27 Cye 40 C.J. 


Page Note Sec. 
449-57 757 
450-58 757 
450-59 757 
450-60 757 
450-61 761 
450-62 761 
450-63 761 
450-64 761 
450- 65 761 
450-66 761 
450-67 761 
450-68 761 
451-69 761 
451-70 761 
451-71 761 
451-72 761 
451-73 761 
451-74 761 
451-75 761 
451-76 761 
451-77 761 


27 Cye 40 C.J. 


Page Note Sec. 
451-78 761 
451-79 762 
451-80 762 
452-81 762 
452-82 762 
452-83 762 
452-86 763 
453-86 763 
453-87 763 
453-88 763 
453-89 764 
453-90 764 
453-91 764 
454-92 764 
454-94 764 
455-96 764 

~ 455-97 766 
455-98 767 
455-99 767 
455- 1 767 
455- 2 767 


MERCANTILE AGENCIES 


475-10 5 475-13 5 
475-11 5 475-14 Q) 
475-12 5 475-15 9 
MILITIA 
497-50 84 499-65 101 
497-51 84 499-66 101 
497-52 91 499-67 100 
498-53 85 499-68 103 
498-54 83 500-69 102 
498-55 88 500-70 104 
498-57 98 500-71 106 
498-58 99 500-72 106 
498-59 92 500-73 106 
498-60 92 500-74 107 
498-61 92 500-75 107 
498-62 War 500-76 107 
499-63 112 501-77 112 
499-64 96 501-78 112 
MILLS 
511-24 20 512-29 21 
511-25 20 512-30 21 
511-26 20 512-31 21 
512-27 21 513-33 22 
512-28 21 513-34 22 


MINES AND MINERALS 


545-30 Indians 
§32 


545-32 128 
545-34 128 
545-35 128 
546-37 129 
546-38 129 
546-39 130 
546-40 130 
546-41 130 
546-42 130 
546-43 130 
546-44 130 
546-45 131 
546-46 131 
546-48 127 
546-52 135 
547-56 136 
» 547-57 136 
547-58 136 
547-59 136 
547-60 136 
547-61 — Pub. 
Lands 

547-62 Pub 
Lands 

547-63 136 
547-64 136 
547-65 136 
547-67 136 
548-69 137 
548-70 137 
548-71 137 
548-73 118 


548-74 118 
548-75 118 
548-76 138 
548-78 140 
548-79 143 
548-80 141 
548-81 141 
549-84 141 
549-85 142 
549-86 142 
549-89 142 
549-90 142 
549-91 142 
549-95 143 
550-96 143 
550-98 — Pub. 

Lands 
550-99 — Pub. 

Lands 
550- 1 Pub. 

Lands 
550- 2 159 
550- 3 159 
550-12 145 
551-13 145 
551-14 145 
551-15 146 
551-16 146 
551-17 146 
551-18 145 
551-19 149 
551-21 151 
552-22 152 
552-23 152 


27 Cye 40 C.J3. 


Page Note Sec. 
455- 3 768 
455- 4 768 
456- 5 768 
456- 6 768 
456- 7 768 
456- 8 768 
456- 9 768 
456-10 768 
456-11 765 
456-12 765 
456-13 765 
456-14 765 
456-15 765 
456-16 765 
456-17 765 
456-18 765 
457-19 765 
457-20 765 
457-21 765 
457-22 765 
457-23 769 
476-16 9 
476-18 iGt 
476-19 Ay 


501-79 Prohi- 

bition 
501-80 112 
501-81 110 
501-82 110 
501-83 68 
501-85 72 
502-86 35 
502-87 62 
502-88 63 
502-89 63 
502-90 64 
503-91 64 
503-92 64 
513-35 22 
513-36 22 
513-37 22 
513-38 22 
513-39 23 
552-24 154 
552-25 423 
552-26 423 
553-27 423 
553-28 423 
553-29 423 
553-30 423 
553-32 122 
553-33 122 
553-34 124 
553-35 120 
554-36 121 
554-37 121 
554-38 120 
554-39 121 
554-41 124 
555-42 163 
555-43 169 
555-44 169 
555-45 174 
556-46 174 
556-47 177 
556-48 177 
556-49 178 
556-50 182 
556-51 182 
556-52 182 
556-53 182 
556-54 181 
556-55 181 
557-56 182 
557-57 182 
557-58 182 
557-59 182 


a7 Cye 40 C.J. 


Page Note See. 
457-24 768 
457-25 768 
457-26 769 
457-27 769 
457-28 769 
457-29 769 
457-30 769 
457-31F 769 
457-32 769 
458-35 679 
458-36 679 
458-37 770 
458-38 770 
459-39 770 
459-40 770 
459-41 770 
460-42 770 
460-43 770 
460-45 770 
460-46 770 
460-47 770 
476-20 11 
476-21 4 
477-22 10 
504-93 64 
504-94 71 
504-95 70 
504-96 70 
505-98 75 
505-99 76 
505- 1 76 
505- 2 75 
505- 3 75 
505- 4 114 
505- 5 40 
505- 6 40 
506- 7 40 
506- 8 40 
514-40 23 
514-41 23 
514-42 23 
514-43 23 
514-44 23 
557-60 183 
557-62 183 
558-63 183 
558-64 183 
558-65 183 
558-66 183 
558-67 183 
558-68 183 
558-70 187 
558-71 187 
558-72 170 
558-73 170 
558-74 170 
558-75 170 
558-76 170 
558-77 170 
558-78 170 
558-79 170 
558-80 170 
558-81 170 
559-82 187 
559-83 172 
559-85 159 
559-86 159 
559-87 163 
559-88 163 
560-89 164 
560-90 164 
560-91 157 
560-92 185 
560-93 185 
560-94 186 
561-95 186 
561-96 186 


Xvil 


——_ 
27 Cyc 40 C.J. 


Page Note Sec. 
460-48 770 
460-49 771 
461-51 772 
461-52 772 
461-53 772 
461-54 772 
461-55 772 
462-56 772 
462-57 772 
462-58 775 
463-59 776 
463-60 776 
463-61 775 
463-62 776 
464-63 776 
464-64 776 
464-65 776 
464-66 776 
464-67 776 
464-68 776 
477-23 
477-24 Libel & 

S. §253 
507- 9 116 
507-10 116 
507-11 116 
507-12 116 
507-13 116 
507-14 116 
507-15 116 
507-16 119 
507-17 123 
507-18 118 
508-19 118 
508-20 121 
508-21 121 
508-22 114 
514-45 24 
514-46 24 
514-47 25 
514-48 25 
514-49 25 
561-98 186 
561-99 187 
561- 1 187 
561- 2 194 
561- 3 194 
561- 4 187 
561- 5 188 
561- 6 188 
561- 7 188 
561- 8 189 
562- 9 190 
562-10 190 
562-12 193 
562-13 193 
562-14 193 
562-15 193 
562-17 193 
563-18 193 
563-20 193 
563-21 194 
563-22 195 

563-23 195 

563-24 195 

564-29 198 
564-30 198 
564-31 197 
564-32 199 
564-33 200 
565-34 199 
565-35 199 
565-36 200 
565-37 201 
565-38 201 
565-39 202 


a iy We 


xviii CYC-CORPUS JURIS PARALLEL REFERENCE TABLE 


MINES AND MINERALS—Continued 


27 Cye 40 0.3. | 27 Cyc 40 C.3. | 27 Cye 40 C.J. | 27 Cye 40 C.J. | 27 Cye 10 C.J. | 27 Cyc 40 C.J. | 27 Cye 40 C.J. | 27 Cye 40 C.d. 
Page NoteSec. | Page NoteSec. | Page NoteSeec. | Page NoteSec. | Page Note Sec. | Page Note Sec. | Page Note Sec. | Page Note Sec. 
566-40 202 578-45 232 593-79 394 604-93 345 616- 4 357 630-20 450 646-47 486 656-68 Juries 


566-41 221 578-47 232 593-80 277 604-94 345 616- 5 356 630-21 450 646-48 486 §41 
566-42 199 578-48 159 593-81 277 604-95 336 616-10 359 630-22 450 646-49 486 656-69 Juries 
566-43 199 578-49 235 593-82 278 604-96 336 617-11 359 630-23 450 646-50 487 §41 


566-44 199 578-50 233 593-83 278 604-97 336 617-12 360 631-24 450 646-51 487 657-71 503 
566-45 199 578-51 233 593-84 279 604-98 336 617-14 361 631-25 450 646-52 487 657-72 503 
566-46 203 578-54 234 593-85 279 605-99 331 617-15 361 632-26 | 454 646-53 487 657-73 503 
566-47 203 580-62 235 593-87 280 605- 1 344 618-16 362 632-27 454 647-54 487 657-74 503 
566-48 203 580-63 236 593-88 280 605- 3 337 618-19 362 632-28 454 647-55 487 657-75 503 
566-49 203 580-64 236 593-89 280 605- 4 338 618-20 362 632-29 450 647-56 487 657-76 503 
566-51 204 581-65 236 594-90 281 605— 5 339 618-21 362 632-30 451 647-57 485 657-77 503 
567-52 204 581-66 238 594-91 282 605- 6 339 618-22 362 632-31 452 647-58 487 657-78 503) 
567-53 205 581-67 238 594-92 282 605-7 340 618-23 363 632-32 452 647-59 487 657-80 504 
567-54 205 581-68 239 594-93 282 605- 8 340 619-24 363 632-33 452 647-60 487 657- 81 504 
567-55 207 581-69 243 594-94 282 605- 9 340 619-25 369 633-34 462 647-61 487 657-82 504 
567-56 206 581-70 243 594-95 283 606-10 358 619-26 364 633-35 462 647-62 488 658-83 503 
568-57 206 582-71 240 594-96 283 606-11 341 619-27 367 633-36 453 647-63 488 658-84 504 
569-58 206 582-78 248 594-97 283 606-12 342 619-28 367 633-37 453 647-64 440 658-85 503 
569-59 206 582-81 248 594-98 284 606-13 346 619-29 367 633-38 452 647-65 488 658-86 504 
569-61 208 582-82 248 594-99 283 606-14 347 620-32 368 633-40 452 648-66 488 658-88 505 
569-62 208 582-83 238 595- 4 287 606-15 347 620-33 368 633-41 453 648-68 489 658-89 505 
570-63 208 582-84 238 595— 5 287 606-16 347 620-34 368 633-42 453 648-69 489 658-90 508 
570-64 208 582-85 248 595- 6 287 607-17 347 620-35 368 633-43 Venue 648-71 489 658-91 508 
570-65 212 582-88 247 595- 7 288 607-18 349 620-36 368 633-44 455 648-72 489 658-92 508 
570-66 212 583-89 247 595- 8 288 607-19 - 349 620-37 364 633-46 455 648-73, 489 658-93 510 
570-67 212 583-91 248 595- 9 289 607-20 349 620-39 374 634-53 457 648-75 489 659-96 507 
570-68 221 583-92 248 595-10 289 607-21 349 620-40 370 634-54 457 648-77 490 659-97 507 
570-70 214 583-93 248 596-11 290 607-22 349 620-41 370 635-55 457 649-83 471 659-98 505 
570-71 213 583-94 248 596-12 290 607-23 349 621-43 371 635-57 458 649-84 471 659-99 505 
570-72 213 583-95 248 596-13 290 607-24 348 621-44 371 635-58 458 649-85 471 659- 1 505 
570-73 213 583-99 248 596-14 289 607-25 350 621-45 371 | 635-59 459 649-88 472 659- 2 158 
570-74 213 583-1 249 596-15 289 607-26 350 621-49 372 635-60 459 650-89 472 660— 3 506 
571-75 217 584- 3 249 596-16 291 608-27 379 621-50 372 635-61 459 650-90 472 660- 4 506 
571-76 217 584- 4 250 597-17 291 608-28 379 621-52 374 635-62 459 650-92 473 660- 5 506 
571-77 195 584— 5 250 597-18 291 608-29 379 621-53 374 635-63 450 650-93 473 660- 6 505 
571-79 216 584- 6 252 597-19 291 608-30 379 621-54 374 636-64 459 650-95 476 660- 7 506 
571-80 216 584- 7 241 597-21 296 608-31 379 622-55 374 636-65 456 650-96 474 660- 8 506 
571-81 216 584- 8 241 597-23 291 608-32 378 622-56 374 636-70 462 650-97 473 660- 9 506 
571-82 216 584- 9 253 597-25 291 608-33 398 622-57 374 636-71 462 650-98 474 660-10 506 
571-83 216 585-10 253 598-26 293 608-34 398 622-58 374 637-72 462 650-99 474 660-11 506 
571-84 219 585-11 253 598-27 293 608-35 398 622-59 374 637-74 463 651- 2 475 660-12 506 
571-85 218 585-12 253 598-28 293 608-3 398 622-60 374 637-75 463 651- 4 475 660-13 506 
571-86 218 585-13 254 598-29 298 609-37 398 622-61 374 637-76 463 651- 5 475 660-14 506 
571-87 218 585-14 254 598-31 291 609-38 380 622-62 376 637-77 463 651— 6 475 661-15 506 
572-88 218 585-15 254 598-32 291 609-39 380 622-63 375 638-79 464 651- 8 476 661-16 506 
572-89 218 585-16 255 598-34 296 609-40 382 622-64 376 638-80 464 651- 9 476 661-17 506 
572-90 219 585-17 255 598-35 296 609-43 382 623-65 376 638-81 521 651-10 476 661-18 506 
572-91 219 '585-18 256 598-36 296 610-44 382 623-66 376 638-83 465 651-11 476 661-19 506 
572-92 219 586-21 257 598-37 296 610-45 382 623-67 376 638-84 465 651-12 476 661-20 506 
574-93 219 586-22 257 599-38 | 296 610-46 380 623-68 376 638-85 465 652-14 499 661-21 506 
574-94 220 586-23 257 599-39 296 610-47 380 623-69 376 639-90 466 (652-15 491 661-22 506 
574-95 220 587-27 257 599-40 296 610-48 380 623-70 —_ Pub. 639-91 466 652-16 491 661-23 506 


574-96 220 587-28 258 599-41 297 610-49 383 Lands 639-92 Trespass 652-18 Quiet- 661-25 509 
574-97 220 587-29 258 599-42 297 610-50 383 623-71 Pub. 639-94 469 ing T. 662-26 506 
574-98 220 587-30 258 599-43 297 610-51 383 Lands 640-95 467 652-19 492 662-27 506 


574-99 220 587-31 258 599-44 298 610-53 386 623-72 376 | 640-96 467 652-20 492 | 662-28 506 
574- 1 220 587-32, 259 599-45 298 610-54 386 623-73 123 | 640-97 469 652-21 492 | 662-29 505 
574- 2 220 587-33 262 599-46 299 610-55 386 623-74 123 641-1 480 653-22 493 | 662-30 508 
574-3 221 587-35 262 599-47 301 611-56’ =. 387 623-75 * 123 641- 2 479 653-23 493 | 662-31 158 
574- 4 221 587-36 262 600-48 303 611-57 388 623-76 123 641- 3 479 653-24 494 662-33 506 
575— 5 222 587-37 262 600-49 303,| 611-59 388 623-77 123 | 642-4 477 653-25 494 | 662-34 505 
575- 6 222 587-38 262 600-50 305 611-60 388 624-79 409 642~ 5 479 653-26 494 | 662-35 506 
575-7 224 588-39 259 600-51 305 611-61 389 625-82 422 642- 6 479 653-27 494 662-38 509 
575- 8 222 588-40 259 600-52 306 611-62 390 625-83 494 | 642-7 480 653-28 499 | 662-39 506 
575- 9 292 588-41 259 600-53 306 611-63 394 625-84 424°| 642-8 480 653-30 496 | 663-40 510 
575-10 222 588-42 260 600-54 306] 611-64 394 625-85 424 642— 9 Trespass 653-31 497 | 663-41 509 
575-11 223 588-43 263 600-55 311 612-67 384 625-86 430 | 643-10 480 654-32 497 | . 663-43 516 
575-12 223 588-46 264 600-56 311 612-68 395 626-87 429 | 643-11 480 654-33 497 | 663-45 507 
588-47 266 601-57 309 612-69 395 626-88 431 643-13 479 654-34 497 663-46 507 
575-14 224 588-48 266 601-58 310 612-70 391 626-89 4297 | 643-14 478 654-35 497 | 663-47 507 
576-15 225 588-49 267 601-59 309 612-71 396 626-90 431 643-15 478 654-36 497 | 663-49 507 
576-16 225 589-50 267 601-60 308 613-72 396 626-91 435 643-16 479 654-37 497 | 663-51 507 
576-17 225 589-51 266 601-61 306) 613-75 397 626-92 435 | 643-17 478 654-38 497 | 663-52 507 
576-18 226 589-52 265 601-62 306 613-76 397 626-93 435 | 643-18 478 654-39 497 | 663-53 507 
576-19 226| 589-53 265 601-63 306} 613-77 397 626-94 435 | 643-19 479 65440 497 | 664-54 507 
576-20 227 589-54 265 601-64 311 613-78 399 627-95 435 | 643-21 481 654-41 497 | 664-58 512 
576-21 228 590-55 265 602-65 311 614-79 400 627-96 435 | 643-22 481 654-49 498 | 664-59 512 
576-22 228 590-56 267 602-66 305 614-80 400 627-97 435 | 644-23 481 654-43 498 | 664-60 512 
576-23 228 590-57 267 602-67 313 614-81 400 627-98 432 | 644-24 482 655-44 493 | 664-62 512 
576-24 229 590-58 267 602-69 313 614-83 402 627-99 432 | 644-25 482 655-45 493 | 664-63 512 
576-25 929 590-59 268 602-70 313 614-84 402 627- 1 432 644-26 482 655-47 144 | 665-64 512 
576-26 229 591-60 271 602-72 314 614-85 402 627-2 432 644-27 482 655-48 493 | 665-65 512 
576-27 230 591-62 71 602-73 314 614-86 402 627- 3 432 644-28 482 655-49 500 | 665-66 505 
577-28 230 591-63 271 | ~ 602-74 315 614-87 403 627- 4 436 | 644-31 483 655-50 500 | 665-67 512 
577-30 230 591-64 971 602-75 315 614-88 403 628- 5 437 644-32 483 655-51 500 | 665-70 BIL 
577-31 230 591-65 271 602-76 315 614-89 403 628- 6 438 | 645-33 483 655-52 500 | 865-71 51L 
577-32 231 591-66 271 602-77 316 614-90 352 628- 7 433 645-34 483 655-53 500 | 665-73 513 
577-33 231 591-67 271 602-78 316 615-91 352 628- 8 439 645-35 483 655-54. 500 | 665-74 + 513 
577-34 234 591-68 272 602-79 317 615-92 353 628- 9 439 | 645-36 483 655-55 499 | 665-75 513 
577-35 233 591-69 272 602-80 318 615-93 355 628-10 440 | 645-37 483 656-56 5OL 665-76 513 
577-37 232 591-70 273 603-81 318 615-94 355, 629-11 440 | 645-38 484 656-57 5 665-77 513 
577-38 232 592-71 275 603-86 324 615-95 355 629-12 440 | 645-39 484 “ O1 

577-39 232] 592-72 275] 603-87 334] 615-96  356| 620-13 440! 645-40  4g4| 856-60 S501] Gea rg 545 
577-40 932} |502-73 ‘ 275) 604-88 334] 615-97 356 629-14 440 | 645-41 494] 656-61 499) 6691 515 
577-41 232 592-74 277 604-89 334 616-98 356 629-15 440 | 645-42 484 656-62 502 | 666-82 515 
578-42 232 592-75 394 604-90 333 616-99 356 629-16 441 64643 484 656-63 502 666-83 515 
578-43 232 592-77 267 604-91 Patents 616- 356 629-17 441 64644 485 656-64 502 666-84. 514 
578-44. 232 593-78 267 604-92 335 616- 3 357 | 629-18 442 646-46 486 656-65 144! 666-85 514 
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Page Note Sec. 
666-86 509 
666-87 515 
666-88 515 
666-90 516 
666-91 517 
667-92 518 
667-93 518 
667-94 518 
667-95 518 
668- 2 519 
668- 3 519 
668- 4 519 
668- 5 519 
668- 6 519 
668- 7 519 
668- 8 519 
668- 9 519 
669-10 521 
669-11 521 
669-12 521 
669-13 521 
669-14 521 
669-15 521 
669-16 522 
669-17 522 
669-18 523 
669-19 523 
669-20 523 
670-21 524 
670-22 524 
670-23 524 
670-24 524 
670-25 525 
670-26 525 
670-27 525 
670-28 525 
670-29 525 
670-30 525 
670-31 525 
670-32 525 
671-33 527 
671-34 527 
671-35 527 
671-36 527 
671-41 529 
671-42 529 
671-43 530 
671-44 Frauds, 

St. of §153 
671-45 530 
671-46 530 
672-47 531 
672-48 531 
673-49 531 
673-50 531 
673-51 531 
673-52 531 
673-53 532 
673-54 532 
673-55 534 
674-56 534 
674-57 534 
674-58 534 
674-59 533 
674-60 533 
675-61 533 
675-62 533 
675-63 533 
675-64 534 
675-65 538 
675-68 538 
676-69 538 
676-70 538 
676-71 538 
676-72 537 
676-73 539 
676-74 539 
676-75 539 
677-77 539 
677-79 542 
677-80 542 
677-81 542 
677-82 542 
677-83 542 
677-84 542 
677-85 542 
677-86 542 
677-87 541 
677-88 541 
678-89 541 
678-90 541 
678-91 543 
678-92 545 
678-93 547 
678-94 547 
678-95 543 
678-96 547 
678-97 545 
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Page Note Sec. 
678-98 547 
678-99 543 
679- 1 544 
679- 2 544 
679- 3 544 
679- 4 544 
679- 5 544 
679- 6 543 
679- 7 543 
679- 8 543 
679- 9 543, 
679-10 543 
680-12 546 
680-13 546 
680-14 546 
680-15 548 
680-16 549 
680-17 549 
680-18 549 
680-19, 551 
681-20 551 
681-21 551 
681-22 550 
681-23 552 
681-24 552 
681-25 552 
681-26 552 
681-29 554 
681-30 554 
682-31 556 
683-32 558 
683-33 558 
683-34 558 
683-35 585 
683-36 562 
683-37 562 
684-38 560 
684-39 562 
684-41 561 
684-42 563 
684-45 562 
684-46 563 
684-47 561 
684-48 560 
685-52 565 
685-54 565 
685-55 565 
685-56 565 
685-57 565 
685-58 565 
685-59 565 
685-60 565 
685-61 565 
685-62 566 
686-64 566 
686-65 565 
686-66 565 
686-67 565 
686-68 566 
686-69 565 
686-70 566 
686-74 565 
686-75 565 
687-82 567 
687-83 567 
688-84 567 
688-85 567 
688-86 567 
688-87 567 
688-88 567 
688-90 447 
688-91 569 
688-92 571 
688-93 572 
689-94 572 
689-95 572 
689-96 571 
689-97 570 
689-98 560 
689-99 560 
689- 2 576 
689- 3 579 
690- 4 582 
690- 5 592 
690- 6 585 
690- 7 585 
690- 8 585 
69i- 9 587 
692-10 587 
692-12 591 
692-14 593 
692-15 593 
692-16 593 
692-17 596 
692-18 596 
692-19 596 
692-20 596 
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Page Note See. 
693-22 597 
693-23 597 
693-25 598 
693-26 599 
693-28 600 
693-29 602 
694-30 602 
694-31 601 
694-32 601 
694-33 601 
694-35 619 
694-36 619 
694-37 619 
694-38 619 
694-39 619 
694-40 619 
695-41 621 
695-42 621 
695-44 621 
695-45 621 
696-46 621 
696-47 623 
696-48 623 
696-50 608 
696-51 608 
696-52 608 
697-53 608 
697-54 608 
697-55 608 
697-56 609 
697-57 609 
698-58 610 
698-59 611 
698-60 611 
698-61 611 
698-62 592 
698- 63 609 
698-64 609 
699-65 610 
699-66 610 
699-67 612 
699-68 612 
699-69 612 
699-70 612 
700-72 622 
700-73 613 
700-74 614 
700-76 615 
700-77 615 
700-78 617 
701-79 617 
701-80 628 
701-81 616 
701-82 616 
701-83 616 
701-84 616 
701-85 651 
701-86 651 
702-87 651 
702-88 651 
702-89 652 
702-90 652 
702-92 653 
702-93 652 
703-94 653 
703-95 656 
703-96 657 
703-97 657 
703~98 657 
703-99 657 
704— 2 604 
704- 3 605 
704-— 4 603 
704— 6 607 
704- 7 607 
705- 8 624 
705- 9 591 
705-10 624 
705-11 624 
705-12 624 
706-14 625 
706-15 626 
707-16 625 
707-17 612 
707-18 612 
707-19 627 
707-20 627 
708-21 627 
708-23 628 
708-24 628 
708-25 628 
709-26 628 
709-27 628 
709-28 628 
709-29 631 
709-30 631 
709-31 631 
710-33 632 


— 
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Page Note Sec. 
710-34 632 
710-35 635 
710-36 598 
710-37 633 
710-38 633 
710-40 639 
710-41 639 
710-42 634 
711-43 634 
711-44 635 
711-45 635 
711-46 635 
711-47 635 
711-48 635 
711-49 634 
711-50 635 
711-51 635 
711-53 635 
712-54 635 
712-55 635 
712-56 649 
712-57 635 
712-58 634 
712-59 634 
712-60 634 
712-61 634 
712-62 634 
712-63 639 
713-64 636 
713-65 636 
713-66 636 
714-68 639 
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2 [40 C.J.] 


MAYHEM 


[§§ 1-2 


CROSS REFERENCES 


Ae ravated assault see Assault and Battery §§ 196- 


Assault with intent to: 
Kill see Homicide §§ 158-183. 
Rob see Robbery [34 Cyc 1812]. 

Conviction of offenses included in charge see Indict- 
ments and Informations §§ 512, 521. 

Former jeopardy see Criminal Law §§ 359-490. 


General rules as to: 
Criminal law and procedure see 
CsI: ; 
Indictments and informations see 
Informations 31 C. J. p 548. 
Jurisdiction see Criminal Law §§ 162-25 
Limitation of prosecution see Criminal Soe §§ 340-358. 
Venue see Criminal Law §§ 260-339. 


Criminal Law 16 
Indictments and 


I. DEFINITIONS AND DISTINCTIONS 


[§ 1] Mayhem at common law is defined as the 
violently depriving another of the use of such of 
his members as may render him less able in fighting 
to defend himself or to annoy his adversary. 

By statute the scope of the .common-law offense 
has been extended,? and the statute sometimes con- 
tains a definition of the term.® It has been held 
that as used in a statute the words ‘‘to maim,’’ 
have no technical meaning, and should be construed 
in their plain ordinary sense,* and as usually defined, 
they mean the infliction of some serious bodily in- 


jury.® 

‘‘Maim’’ and ‘‘mayhem’’ compared. ‘‘Maim’’ 
and ‘‘mayhem’’ have been regarded as equivalent 
words; the former but a newer form of the latter, 
and the difference being in orthography and not in 
sense;® but as used in a statute the word ‘‘maim’ 
has been construed as meaning ‘‘mutilated,’’? and 
not as synonymous with the act of committing the 
offense of mayhem as understood in the technical 
sense.* 


II. BY AND UPON WHOM COMMITTED 


[§ 2] The offense may be committed by a white 
man on the body of a slave,* and a statute may 
apply to an injury to the internal organs of the 
female as well as to the external organs of the 
male.® It has been held that if one maimed himself 
or procured himself to be maimed, both he and 
the party by whom the maiming was effected were 
subject to fine and imprisonment,!® as where the 
act was committed to give a colorable pretense for 
obtaining alms or to escape impressment asa sol- 
dier.1! Under some statutes relating to maiming 
the offense may be committed by one standing in 
loco parentis to the injured person.'? 

Principal and accessary; conspirators. There is 
authority for the view that at common law, after 
the retaliatory punishment was superseded by fine 
and imprisonment,'* there can be no accessaries to 

1, Baker v. State, 4 Ark. 56; Fos- 3. 
ter| v. Peo,, 50 N. Y. 598, 1 Cow. Cr. [a] 
508. To same effect Com. v. Porter, 
1 Pittsb. (Pa.) 502, 505; State v. 
McDonie, 89 W. Va. 185, 109 SE 710, 
715; 4 Blackstone Comm. p_ 205; 


Se Chitty er, i. pivs4; 1 Bawkins’ P. 
Clip £75. 


Statutory 


in bodily vigor. 
State, 4 "Ark. 56. 


See cases infra this note. 8. 


Maiming consists in unlawfully dis- 
abling a human being 
him of the use of a limb or member, 
or rendering him lame or defective 
Henry v. State, 125 
Ark. 237, 188 SW Be 540; Baker v. 9. 
(2) 


the offense but that all concerned therein are prin- 
cipals.14 Under the general rule?® the question as 
to whether a person is responsible for the offense 
when actually committed by another, on the the- 
ory of a conspiracy, depends on whether or not 
the act performed is the ordinary and probable 
effect of the wrongful act, specifically agreed on, 
so that the connection between them may be rea- 
sonably apparent,'® and not a fresh and independ- 
ent product of the mind of one of the conspirators 
outside of, or foreign to, the common design.*7 In 
the Philippines where several persons attack the in- 
jured person but there is no proof of the existence 
of a conspiracy on the part of the aggressors, it has 
been held that only the one who actually performed 
the act charged is guilty of a lesion grave.1® 


Eskridge v. State, 25 Ala. 30; 
Worley v. State, 11 Humphr. (Tenn.) 
not Com. v. Carver, 5 Rand. (26 Va.) 

[a] Shooting with intent to maim. 
—Com. v. Carver, 5 Rand. (26 Va.) 


660. 
Kitchens v. State, 80 Ga. 810, 


definitions. — (1) 
by dépriving 


{a] Similar definitions.—(1) “Such 
a bodily hurt as renders a man less 
able, in fighting, to defend himself 
or annoy his adversary.” 1 Bast P. C. 
p 393 [quot Terrell v. State, 86 Tenn. 
523, 525, 8 SW 212]. To same effect 
State v. Foster, 156 La. 891, 101 S 
255; State v. Wilson, “«N. .C.) 125 
SE 612; State v. Johnson, 58 Oh, St. 
417, 423, 51 NE 40, 65 AmSR 769. 
(2) “Violently and unlawfully de- 
priving another of the use of a 
member proper for his defence in 


fighting.” Com. v. Newell, 7 Mass. 
245, 247. 
[b] Glanville (1) defines mayhem 


as “the breaking of any bone or in- 
juring the head by wounding or 
abrasion.” Foster v. Peo., 50 N. Y. 
598, 605, 606, 1 Cow. Cr. 508. (2) 
“Some recognized instances of may- 
hem are omitted in Glanville’s defi- 
nition, and it would seem to include 
any injury to the head, however 
trivial. But no authority has been 
cited, subsequent to the time of Lord 
. Coke, nor has any come to our no- 
tice, for the proposition that a frac- 
ture of the skull is mayhem, except 
that Mr. Hast, in his Pleas of the 
Crown (p. 393), after giving the gen- 
eral definition of mayhem at com- 


mon law, and instances in illustra- 
tion of it, concludes, ‘or, as Lord 
Coke adds, breaking the  skull.’” 


Foster v. Peo., supra. 
2. See infra §§ 7-9. 


Sists in unlawfully depriving a hu- 
man being of a member of his or her 
body, or disfiguring or 
useless.’”’ Carpenter v. Peo., 31 Colo. 
284, 287, 72 P 1072; Foster v. Peo., 
1 Colo, 2938, 294. (3) “Mayhem shall 
consist in unlawfully depriving a 
person of a member, or disfiguring or 
rendering it useless.” Kitchens v. 
State, 80 Ga. 810, 811, 7 SE 209. (4) 
“Mayhem consists of unlawfully de- 
priving a human being of a member 
of his or her body, or disfiguring or 
rendering it useless.” State v. Enk- 
house, 40 Nev. 1, 4, 160 P 23. (5) “To 
maim is to willfully and maliciously 
cut off or otherwise deprive a person 
of the hand, arm, finger, toe, foot, 
leg, nose or ear; to put out an eye or 
in any way to deprive a person of 
any other member of his body.” Key 
Varuotate, Tl Tex (Cri 642, 683) 16i 
Sw 121, LRA1916E 492° Pool v. 
State, 59 Tex. Cr. 482, 483, 129 SW 
1135. To same effect Cooper v. 
State, (60) Mex. Cri 41) L32Siwe 8b5, 
356. See Slattery v. State, 41 Tex. 
619, 620 (in an earlier statute the 
words ‘willfully’ and “maliciously” 
were omitted). 

4 State v. Foster, 281 Mo. 618, 
220 SW 958. 

5. State v. Foster, supra. 


6 State v.- Johnson, 58 Oh. St. 
417, 51 NE 40, 65 AmSR 769. 
7. Com. v. Newell, 7 Mass. 245. 


“Mayhem con-|7 SE 209; Moore v. State, 3 Pinn. 
(Wis.) 3738, 4 Chandl. 168. 

{a] Under a_ statute defining 

rendering it|mayhem, and punishing injuries to 


the private parts not amounting to 
castration, the willful and malicious 
injuring, wounding, or disfiguring 
the private parts of a woman, with 
intent to disfigure them, has. been 
held to be mayhem. Kitchens Vv. 
State, 80 Ga. 810, 7 SE 209. 

10; 1° Waste es «GC: Dp ~ 396 felt 
Wright's) \Case, Coke Litt, 12%a; 1 
Hale P. C. p 412; lees eves ail 

Ll. wd ) Hast Pah GC. Pp es96 eicit 

uipaiay Ge al 
noe fat 


Wright’s Case, Coke Litt. 
Hale PR. (Go Dine eS eaee 
Hawkins P. C. p 176. 

12. State v. McDonie, 89 W. Va. 
185, 109 SE 710. 

[a] Malicious assault with intent 

maim, disfigure, and disable.— 

State v. McDonie, 89 W. Va. 185, 109 
SE 710. 

13. See infra § 31. 

14. «#1 ae Ae C. p 401. See Haw- 
kins? se: 5; 


Principals, oases. and accessaries 
generally see Criminal Law §§ 107— 


161. 
See Conspiracy § 86. 

16. Bowers v. State, 24 Tex. A. 
542, 7 SW 247, 5 AmSR 901. 

17. Bowers v. State, supra. 

igs. U. S. v.. Solis, 4 Philippine 
178. See also Lesion § 2 text and 
note 7. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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MAYHEM 


[40°C] 3 


III. NATURE AND ELEMENTS’ 


[§ 3] A. In General. There is authority for the 
view that the crime was a felony at the ancient 
common law,?° or at least of the degree of felony,” 
but as to whether it was so regarded at common 
law after the retaliatory punishment was superseded 
by fine and imprisonment?” the authorities are not 
in accord,” some taking the view that it is a 
felony,** while others regard it as a misdemeanor,?® 
except in the one case of mayhem by castration.?® 
The nature of the offense has since been fixed by 
various statutory provisions”? as a felony both in 
England?® and the United States,?® or as a mis- 
demeanor,*® according to the gravity of the injury 
against which the statute provides or the circum- 
stances under which the injury is inflicted.*+ 

Injury sustained in conflict. Under some of the 
statutes liability as for mayhem is excluded when 
the act is done by ‘‘chance medley, sudden affray, 
or adventure,’’®? or in a fight by mutual consent ;** 
and some of these statutes provide that the person 
inflicting the injury shall be guilty of a high mis- 
demeanor,** or an aggravated affray.®® 

Proof of a conspiracy is not essential, or in- 
cidental, to a charge of maiming.*°” 


19. Specific elements of offense 


therefore it is not one of those of- 


Murder or manslaughter if death had ensued. 


- Under some statutes the offense may be committed 


where the circumstances are such that the offense 
would have constituted murder or manslaughter if 
death had ensued.*° 

Construction of statutes. These statutes like 
other penal statutes*? must be strictly construed in 
favor of accused.*§ 

[§ 4] B. Intent, Malice, and Premeditation—l. 
In General. At common law the act, to constitute 
mayhem, must have been done with malice,** and 
under the Coventry Act the deed must have been 
committed of malice aforethought and of a delib- 
erate and premeditated design to do an injury of 
the sort described;*® but the malicious intention 
need not have been directed against any particular 
person,*! and although the statute provided against 
the particular acts ‘‘with intention to maim or dis- 
figure,’’ yet if the intent was of a higher nature, as 
to murder, and in the attempt the offender did not 
kill but only maimed, it was an offense within the 
act.42, Statutes have been enacted in this country 
aimed at acts committed unlawfully,** maliciously,** 


530, 3 NE 379 (distinction between 


see infra §§ 4-9. 


20. Com. v. Newell, 7 Mass. 245; 
1 East P. C. p 393; 3 Russell Cr. (int, 
ed) p 277 


Ql. Adams vy. Barrett, 5 Ga. 404. 

22. See infra § 31. 

23. See cases infra notes 24, 25. 

{a] In Colorado the view has een 
taken that the question whether the 
offense was a felony or a misde- 
meanor was important only with ref- 
erence to the old rule that a convic- 
tion for misdemeanor could not be 
had upon an indictment for felony, 
which does not’ prevail in Colorado. 
Foster v. Peo., 1 Colo. 293. 

{b] Blackstone leaves the nature 
of the offense in doubt after the pun- 
ishment.membrum pro membro was 
changed by saying that after this 
punishment went out of use “by the 
common law, as it for a long time 
stood, mayhem was only punishable 
with fine and imprisonment; unless 
perhaps the offence of mayhem by 
castration, which all our old writers 
held to be felony.” 4 Blackstone 
Comm. p 205. 

[c] Bast says: (1) ‘‘Now the only 
judgment which remains at common 
law is of fine and imprisonment; 
from whence the offence seems to 
have been afterwards considered 
more in the nature of an aggravated 
trespass. Lord Coke accordingly 
classes it as an offense ‘under all 
felonies deserving death, and above 
all other inferior offences.’’’ 1 East 
BP. C. p 393. \(%) But he classes the 
offense as a “felony, punishable by 
Fine and Imprisonment,” 1 Hast P. 
CUED y392- 

24. See cases infra this note. 

[a] Im Pennsylvania it has been 
held that the offense was always a 
felony at common law and that it 
was so in Pennsylvania, the court 
remarking that the discord in the 
authorities comes from early mis- 
quotations of Coke as defining the 
offense as “under all felonies and 
above all other inferior offences,” 
whereas his language is (as appears 
from 1 Coke Litt. [lst Am. ed from 
19th London ed] p 127a); “This of- 
fence of mayhem is under all felo- 
nies deserving death, and above all 
other inferior offences.” Com. v. 
Porter, 1 Pittsb. 502, 504. 

25. Adams v. Barrett, 5 Ga. 404; 
Com. v. Newell, 7 Mass. 245; Com. v. 
Lester, 2 Va. Cas. (4 Va.) 198. 

{a] Civil action.— Mayhem, at 
common law, was not a felony, be- 
cause there was no judgment of for- 
feiture either of lands or goods and 


fenses for which it is necessary for 


the injured party to prosecute the 
criminal to conviction or acquittal 
before he is entitled to his action 
for damages. Adams y. Barrett, 5 
Ga. 404. 

26. Adams y. Barrett, supra. See 
Com. v. Lester, 2 Va. Cas. (4 Va.) 


198 (where the court while stating 
that there was one exception did not 
specify what it was). 


. See statutory provisions. 
28. 1 Hast P. C. p 393. 
[a] By the Coventry Act (22 & 
23 Car. 11 c 1 § 2), mayhem was 
made a felony punishable with 


death, but without working corrup- 
tion of blood, or forfeiture of dower 
or of the lands or goods of another. 
LBast .P..Cip.339 4. 


29. Ala.—Molette v. State, 49 
Ala. 18. 
Ark.—State-v. Nichols, 38 Ark. 


550; Baker v. State, 4 Ark. 56. 

Del.—State Vv. Holmes, 20 Del. 196, 
55 A 343. 

Ga.—Adams vy. Barrett, 5 Ga. 404. 
DAP eite seRee Vv. State, 23 Miss. 

Mo.—State v. Brown, 60 Mo. 141; 
State v. Thompson, 30 Mo. 470. 
res C.—State v.- Crawford, 13 N. C. 

Va.—Canada_ v. 22  Gratt. 
shee Va.) 899. 

W. Va.—Crookham vy, State, 5 W. 
Va. 510. 

[a] Malicious stabbing, cutting, 
or wounding with-intent to maim 
(1) is a felony. Canada v. Com., 22 
Gratt.. (68 Va.) 899; Crookham v. 
Stated» We (V2.7 510, 511. (2) Str dis 
insisted that the entry should have 
been upon the record, an indictment 
for ‘a felony.’ If any person mali- 
ciously shoot, stab, cut or wound 
another, with intent to maim, dis- 
figure, disable or kill, he commits a 
felony. All malicious stabbings are 
felonies, but/all felonies are not ma- 
licious stabbings. The words ‘mali- 
cious stabbings’ used in the record 
of the finding of the indictment 
much more clearly indicate the 
character of the offense charged in 
the indictment than the word ‘felony’ 
would, so that the court did not err 
in refusing to quash the indictment 
for the supposed defect in the rec- 
ord.” Crookham vy. State, supra. 

30. State v. Holmes, 30 Del. 196, 
55 A 3438; Com. v. Newell, 7 Mass. 
245; State v. Crawford, 13 N. C. 425. 

31. State v. Holmes, 20 Del. 196, 
55 A 343; State v. Crawford, 13 N. C. 
425. See State v. Fisher, 103 Ind. 


Com., 


ca EE mayhem and simple may- 
em). 

[a] Effect of lying in wait.—State 
v. Holmes, 20 Del. 196, 55 A 348. 

[b] “On purpose.”—State v. Craw- 
ford,) 13, NwG. 4255 

[c] “With malice aforethought.” 
—State v. Crawford, 13 N. C. 425. 


32. St. 37 Hen. IV c 63/1 Hast we 
Cup 393. 
33. Henry v. State; 125 Ark. foe 


188 SW 539; Strawn v. State, 14 A 
549; Carpenter v. Peo., 31 Colo. 
72 P 1072; Foster v. Péo., 1 Colo. 
34. Carpenter v. Peo., 31 Colo, 284, 
72 P 1072; Foster v. Peo., 1 Colo. 293. 
High misdemeanor see Criminal 
Law § 7 text and note 83. 
35. Strawn v. State, 14 Ark. 549. 
Affray generally see "Affray PAM OBE fe 


OBE, 
293. 


p- 383. 

S54. State v. Wisman, (W. Va.) 
126 SE 701. 

36. State v. Mulhall, 199 Mo. 202, 


ae SW 583, 7 LRANS 630, 8 AnnCas 
37. See Statutes [386 Cye 1183]. 
38. Com.’ v. Petck, 2 Pa. Dist. & 
Co.. 227. 
. State v.. Wilson, (N.-C.) 125 
SE 612; 1 Bast.Ps.C.-p 393. 
40. See infra § 5 
pe 3965 
66. 


41. 1. Bast ¢Ps ..C, 
Carroll, Leach C. C, 

[a] ‘Blow aimed at another.—If a 
blow is intended to maim one and by 
accident maims another, the offense 
may be committed. 1 Bast P. C. p 

6. 

42. Rex v. Coke, 16 How. St. Tr. 
54. See Terrell v. State, 86 Tenn. 
523, 8 SW 212. 

43. Green v. State, 151 Ala. 14, 44 
S 194, 125 AmSR 17, 15 AnnCas 81; 
Molette v. State, 49 Ala. 18; Peo, v. 
Wright, 938 Cal. 564, 29 P 240; Peo. 
v.*Nunes, 47 Cal. A. 346, 190 P 486; 
State v. Skidmore, 87 N. C. 509; Ter- 
rell v. State, 86 Tenn. 528, 8 SW 212. 

44. Ala—Green v. State, 151 Ala. 
14, 44 S 194, 125 AmSR 17, 15 Ann 
Cas 81; Molette v. State, 49 Ala. 18. 

Cal.—Peo. v. Wright, 93 Cal. 564, 
29 P 240; Peo. v. Nunes, 47 Cal. A. 
346, 190 P 486. 

Dak.—U, S. v. Gunther, 5 Dak. 234, 
388 NW 79. 

Pere C.—State v. Crawford, 13 N. C. 

Tenn.—Terrell v. State, 86 Tenn. 


523, 8 SW 212, 
Vv. State, (1 nPexieCre 
121, LRAI9I6E 492; 
Davis v. State, 22 Tex. A. 45, 2 SW 


630. 
[a] “Maliciously” construed and 


Rex Vv: 


4 [40 C.J] 


willfully,*® intentionally,*® on purpose,? and of 
malice aforethought;** and these elements must be 
present in order that the act charged may constitute 
the offense ;*® but this is generally all that is neces- 
sary,°° and unless specifically provided for, neither 
the specific intent to commit the unlawful act 
charged,®+ nor the specific intent to injure as to a 
particular part of the body,°? is necessary. Thus 
where the offense is simply the unlawful depriving 
of the member, ete., the specific intent to maim 1s 
not necessary,** and a like rule applies under a stat- 
ute providing for the punishment of maiming when 
inflicted under such circumstances as would have 
made the offense murder or manslaughter if death 
But under the statutes in some ju- 


had ensued.®# 


MAYHEM 


risdictions, a specific intent to maim, disfigure, or 


defined.—(1) “An act is maliciously 
done when it is done on purpose, and 
with evil intent.”” Molette v. State, 
49 Ala, 18, 20. (2) A malicious act 
is one committed in a state of mind 
which shows a heart regardless of 
social duty, and fatally bent on mis- 
chief; a wrongful act intentionally 


‘done, without legal justification or 
excuse. Key v. State, 71 Tex. Cr. 
642, 161 SW 121, LRAI916H 492; 


High v. State, 26 Tex. A. 545,10 SW 
238, 8 AmSR 488; Bowers v. State, 
24 Tex. A. 542, 7 SW 247, 5 AmSR 
901. To same effect Keith v. State, 
89 Tex. Cr. 264, 232: SW 3215.16 ALR 
949. (8) “The word ‘maliciously’... 
means nothing more than that the 
act should be done voluntarily, in- 
tentionally, unlawfully, and without 
excuse or justification, and, if com- 
mitted in this manner, would most 
certainly constitute the offense of 
mayhem within the meaning of this 
Statute, U.S, vs Gunther, 5 Dak: 
234, 242, 38 NW 79. (4) Under some 
statutory provisions the word ‘“ma- 
liciously” amports “a Swish? to! ol: s 
injure another person, or an intent 
to do a wrongful act, established 
either by proof or presumption of 
law.” . Vv. Wright, 564, 

( (5) “Maliciously” is not 
necessarily synonymous with ‘“mal- 
ice aforethought” as used by a stat- 
ute defining mayhem. Green v. 
State, 161. Ala: 14, 44S 194,°125 
AmSR 17, 15 AnnCas 81. 

45, State v. Abram, 10 Ala, 928; 
Key v. State, 71 Tex. Cr. 642, 161 SW 
121, LRA1916E 492; Davis v. State, 
22 Tex. A. 45, 2 SW 630. 

[a] Definition—A willful act is 
one committed with an evil intent, 
with legal malice, without reason- 
able ground for believing the act to 
be lawful, and without legal justifi- 
cation. Key vy. State,'71 Tex. Cr. 642, 
161 SW 121, LRA1916E 492; Bowers 
v. State, 24-Tex, A. 542, 7 SW 247, 
5 AmSR 901. To same effect Keith 
v. State, 89 Tex. Cr, 264, 232 SW 
321, 16 ALR 949; High v. State, 26 
Tex. A. 545, 10 SW 238, 8 AmSR 488. 

[b] Under a statute providing 
that every slave “who shall will- 
fully maim ... any white person, 
Shall suffer death” (1) if the act was 
intentionally and unnecessarily or 
wantonly committed by a slave on 
the person of a white man, it was 
willfully committed within the 
meaning of the statute. State v. 
Abram, 10 Ala. 928. (2) The term 
“willfully” as used in the statute 
was not synonymous with mali- 
ciously. State v. Abram, supra. 
(3) But the view was taken that the 
element of willfulness would be 
lacking if a slave committed the act 
charged while engaged in defending 
himself from an assault under such 
circumstances as warranted his fear- 
ing death at the hands of his assail- 
ant. State v. Abram, supra. 

46. Green v. State, 151 Ala. 14, 44 
S 194, 125 AmSR 17, 15 AnnCas 81; 
Molette v. State, 49 Ala, 18. 

47. State v. Simmons, 3 Ala. 497; 


State v. Ma Foo, 110 Mo. 7, 19 SW 
222, 83 AmSR 414; State v. Skidmore, 
87 N. C. 509; State v. Ormond, 18 N. 
Gianle: State v. Crawford, 13 N. C. 
42 


fa] “On purpose” construed.—‘‘It 
[the statute] punished the perpe- 
trators of any of them, provided they 
committed the act on purpose; that 
is, as I understand the import of the 
term, wittingly, knowingly, inten- 
tionally, designedly at the moment 
of doing it, but not with malice 
aforethought.” State v. Crawford, 
13 N. C. 425, 480. 

{[b] As distinguished from an ac- 
cident.—‘‘The act from which injury 
ensues, must be intended or pur- 


posely done, as contradistinguished 
from an accident.” State v. Sim- 
mons, 3 Ala. 497, 498. 


48. See infra §§ 5, 6. 

49. Molette v. State, 49 Ala. 18; 
State v. Simmons, 3 Ala. 497. 

50. Molette v. State, 49 Ala, 18; 
State v. Simmons, 3 Ala. 497; Davis 
v. State, 22 Tex. A. 45, 2 SW 630. 

51. Peo. v. Nunes, 47 Cal. A. 346, 
190 P 486; Terrell v. State, 86 Tenn. 
52s; Sa Sw e212) Keith fv." State, 89 
Tex: Cr, 264, 232 SW 321, 16 ALR 
949; High v, State, 26 Tex. A. 545, 
10 SW 238, 8 AmSR 488; Davis v. 
State, 22 Tex. A. 45, 2 SW 630 

Presumption of intention from 
aieinaats ten of act charged see infra 
§ 25. 

Specific intent in case of assault 
with intent to maim see infra § 10. 
52. Molette v. State, 49 Ala. 18, 


0. 

“Whether an act, attempted with 
evil intent, results in the unlawful 
purpose intended, or in some other 
evil and unlawful purpose, makes no 
difference in the guilt of the perpe- 
trator.” Molette v. State, supra. 

58. Carpenter v. Peo., 81 Colo. 
284, °72 P 1072. 

54. State v. Mulhall, 199 Mo. 202, 
ee ais 583, 7 LRANS 630, 8 AnnCas 
781. 

55. Dak.—U. S. v. 
Dak. 234, 38 NW 79. 

1ll.—Dahlberg vy. Peo., 225 Ill, 485, 
80 NE 310. , 

Ilowa.—State v. Atkin, 94 Iowa 50, 
62 NW 667; State v. Jones, 70 Iowa 
505, 830 NW 750. 

Minn.—State v. Hair, 37 Minn. 351, 
34 NW 893. 

Mo.—State v. Nerzinger, 220 Mo. 
36, 119 SW 379; State v. Ma Foo, 110 
Mo. 7, 19 SW 222, 33 AmSR 414. 
ata J.—State v. Mairs, 1 N. J. L. 

Oh.—State v. Johnson, 58 Oh. St. 
417, 51 NE 40, 65 AmSR 769. 

Or.—State v. Cody, 18 Or. 506, 23 
P 891, 24 P 895. 

Pa.—Respublica v. ‘Langceake, 1 
Yeates 415; Pennsylvania v. McBir- 
nie, Add. 28; Com. v. Petck, 2 Pa. 
Dist. & Co. 227, 


Gunther, 5 


: ha ee, v. Bloedow, 45 Wis. 
79. 
[a] Intent to commit common- 


law mayhem.—(1) Under some stat- 
utes the intent to maim must be an 


[§§ 4-5 


disable is an essential element of the offense.°? 
Where malice is an element of the offense, it has 
been held that it may arise either previous to®*® or 
at the time the act was done.** ; eae 
[§ 5] 2. Premeditation, Deliberation, and Lying in 
Wait®**—a. In General. 
might have amounted to mayhem no matter how 
sudden the occasion,°® and under some statutes mal- 
ice aforethought is not an essential element,°° and 
proof of premeditation® or deliberation®? is not re- 
quired. But under the Coventry Act there not only 
must have been malice aforethought, but also a 
lying in wait for the premeditated purpose ;°* and 
so some statutes in this country require malice 
aforethought,°+ lying in wait,°> or premeditation®® 


At common law the act 


intent to injure a member that may 
be used in the defense of the person 
or to annoy an adversary. State v. 
Johnson, 58 Oh. St. 417, 51 NE 40, 
65 AmSR 769. (2) Thus a count in 
an indictment charging defendant 
with maliciously biting the ear of 
another with intent to maim cannot 
be supported as to the particular in- 
tent charged. State v. Johnson, su- 


ra. 

‘ Specific intent in case of assault 

with intent to maim see infra § 10. 
Presumption of intention from 

commission of act charged see infra 


25. 
: 56. U. S. v. Gunther, 5 Dak. 234, 
38 NW 79. 

57.. U. S. v.. Gunther, supra. 3 
58 Presumptions as to malice 
aforethought and premeditation see 
infra § 25. 

59, 1" Bast’ PMC we pres: : 
60. Cal.—Peo. v. Wright, 93 Cal. 
564, 29 P 240; Peo. v. Nunes, 47 Cal. 
A. 346, 190 P 486. 

Dak.—U. ‘8S. v. Gunther, 5 Dak. 234, 
38 NW 79. 

N. ‘C.—State v. Girkin, 23 N.C. 
121; State v. Crawford, 13 N. C. 425. 

Tex.—Keith v. State, 89 Tex. Cr. 
264, 232 SW 321, 16 ALR 949. 

Eng.— Reg. v. Griffiths, 8 C. & P: 
248, 34 ECL 716. 

See Green vy. State, 151 Ala. 14, 44 
S194 125 AmSR 17, 15 “AnnCas' 81 
(holding that the word “maliciously” 
as used in the statute was not neces- 


sarily synonymous with malice 
aforethought). > 
{a] Wounding with intent to dis- 


able.—Reg. v. Griffiths, 8 C. & P. 248, 
34 HCL 716. : 

61. Peo. v. Wright, 93 Cal. 564, 
29 P 240; Peo. v. Nunes, 47 Cal. A. 
346, 190 P 486; U. S. v. Gunther, 5 
Dak. 234, 38 NW 79; Keith v. State, 
gre Cr. 264; 232" SW. 321 16 Aloe 
949, 


62. Peo. v. Wright, 93 Cal. 564, 29 
P 240; Peo. v. Nunes, 47 Cal. A, 346, 
190 P 486. 

63. State -v. Mairs, 1 Nid: L. 45385 
Rex y. Mackey, 1 Hast P. C. 399; 
Carrol’s* Case, 1 Bast. Po Crookes 
v. Lee, Leach C. C 61. 

[a] Where the injury arose out 
of a sudden attack unconnected with 
any premeditated design against the 
person, it was held not to be within 


the statute. Rex v. Tickner, Leach 
(On CHOY PE 
[b] One need not rush from a 


lurking place in order to come within 
the meaning of the provision requir- 
ing a lying in wait, but if after form- 
ing the intention to maim he takes a 
convenient opportunity of deliber- 
ately doing the injury it is sufficient. 
State v. Mairs, 1 N.°J. L. 453; Rex 
v. Mills, Leach C. C. 294. 

64. State v. Ma Foo, 110 Mo. 7, 
19 SW 222, 38 AmSR 414. 

65. Respublica v. lLangcake, 1 
Yeates (Pa.) 415; Com. v. McBirnie, 
Add. (Pa.) 28. 

66. State v. Cody, 18 Or. 506, 23 
BP sot 242 895" 

[a] Statute requiring that the act 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§§ 5-7] 


evinced by lying in wait or otherwise.%7 
aforethought’’ as used in a statute relating to 
mayhem has been construed as meaning a malicious 
design to injure,®’ and it has been held that it is 
immaterial at what period of time this malicious 
Under some statutes the pre- 
meditated design goes merely to the injury of an- 
other generally and not necessarily to the disabling 
or other specific injury actually resulting which 


design is formed.*® 


comes within the statute.7° | 


[§ 6] b. Where Injury Inflicted in Conflict. 
atl the statutory rule that there must be a premedi- 
tated design,”! if the injury arises out of a sudden 
attack unconnected with any premeditated design 
against the person, the offense is not committed,” 


and a like rule has been applied 


which did not specifically make a premeditated de- 
sign an element of the offense.7* On the other hand 
it is held that even while the act must be done with 
malice aforethought,’* it is entirely immaterial at 
what period of time the design was formed;*° and 
in other cases, under provisions which are fully met 
by proof of the commission of the 


be “purposely and maliciously” done. 
—State v. Cody, 18 Or. 506, 23 P 891, 


24 P 895. 

67.= Dullyyines Peo. 6 672-Niw Ye 15; 
Godfrey. v. Peo., 63 N. Y. 207; Burke 
ee 4 Hun (N. Y:) 481, 2 Cow. Cr. 

68. State v. Simmons, 8 Ala. 497. 

69. State v. Simmons, supra. 

70. White v. State, (Okl. Cr.) 210 
P 313; Payne v. State, (Okl. Cr.) 209 
Pese4, 

71. See supra § 5. - 

Woe I) Vil ever? ECO...) Oe? IN ps, 15S 
Godfrey v. Peo., 63 N. Y. 207 [rev 5 
Hun 369]; Burke v. Peo., 4 Hun (N. 
Ye) e481 2 Cow. “Cr. 1258; 
Mackey, 1 Bast P. .C. 399; 
Tickner, Leach C. C. 222. 

[a] The design must 
the conflict.—Tully v. Peo., 67 N. Y. 
ahs Godfrey v. Peo., 63 N. Y. 

73. State v.. Cody, 18 Or. 506,. 23 
P 891, 24 P 895 [overr on other 
grounds State v. Foot You, 24 Or. 61, 
SZ e031 1034.88 P 537i. 

fa] Rule applied where the stat- 
ute was aimed at an act done “pur- 
posely and maliciously.” State v. 
Cody, 18 Or. 506, 23 P 891, 24 P 895 


precede 


[overr on other grounds State v. 
Foot-You, 24 Or. 635-327P: 1031, 1034, 
33 _P-537]. 

74 See supra § 5. 


75. State v. Simmons, 3 Ala. 497; 


Henry v. State, 125: Ark, 237, 188 
SW 539. 

76. .Peo. v.. Wright, 93 Cal. 564, 
20 pare: State v. Skidmore, 87 N. 


Self-defense see infra § 24. 

77. See supra § 3 

78. By and on whom committed 
See supra § 2. 

79. Foster v. Peo., 50 N. Y. 598, 1 
Cow. Cr. 508; Godfrey Vi Peo; 5 Hun 
369 [rev on other grounds 63 NYS 
201 eescott..v. Com., 6s-Serze...& oR. 
(Pa.) 224; Com. v. Porter, 1 Pittsb. 
(Pa.) 502; Terrell v. State, 86 Tenn. 
be ees Wi nel 25) Chicka ve, State, 
Humphr. (Tenn.) 161; 4 Blackstone 
Comm, p 205; 3 Blackstone Comm. 
p 121; 1 East P. C. p 393; 1 Hawkins 
P. C. p 107. See Com. v. Somerville, 
1 WVaeeCas. (3 Va.) 164,,55 Amb 514 
(as to fracturing skull). 

“The cutting off, or disabling, or 
weakening a man’s hand or finger, or 
striking out his eye or foretooth, or 
depriving him of those parts the loss 
of which in all animals. abates 
their courage, are held to be may- 
hems. But the cutting off his ear, 
or nose, or the like, are not held to 
be mayhems at common law; because 
they do not weaken but only dis- 
eure him.” 4 Blackstone Comm. p 

Us 


MAYHEM 


‘Malice 


1. Nature. 


[40 C.5.] 5 


the law will presume that it was done unlawfully 
and maliciously unless the evidence shows the con- 
trary, it does not matter that the intent was formed 
during the econflict.7® 
liability as for mayhem is excluded when the aet 
is done by ‘‘chance medley, sudden affray or ad- 
venture,’’ or in a fight had by consent.7? 

[§ 7] C. Nature, Means, and Extent of Injury7*— 
If the injury disfigured only without 


Under some of the statutes 


diminishing the victim’s corporal abilities it did not 


Un- 


under a statute 


act, from which 


“Upon this distinction, the cutting 
off, disabling, or weakening a man’s 
hand or finger, or striking out an 
eye or foretooth, or castrating him, 
or, aS Lord Coke adds, breaking his 
skull, are said to be maims; but the 
cutting off his ear or nose are not 


such at common law.” 1 Hast P. C. 
p' 393. 

80... 1 Hast eC) p7393- 

[a] Early statutes.—The first act 


was that of 5 Hen. IV c 5, to remedy 
a mischief which then prevailed of 
beating, wounding, imprisoning, or 
maiming persons, and after purposely 
“cutting their tongues or putting out 
their eyes,’ to prevent them from 
giving evidence against the perpetra- 
tors, the offense being declared a 
felony. The act of 37 Hen. VIII c 6 
was directed against the cutting off 
or causing to be cut off an ear. 1 
Hast P. C. p 393. 

{b] The Coventry Act (22 & 23 
Car. II ¢ 1) called-the Coventry Act 
from the circumstances of its hav- 
ing passed on occasion of an assault 
made on Sir John Coventry in the 
street, and slitting his nose, by per- 
sons who lay in wait for him for that 
purpose, in revenge aS was supposed 
for some obnoxious words uttered by 
him in parliament, provided “that if 
any person or persons shall, on pur- 
pose and of malice forethought, by 
laying in wait, unlawfully cut out or 
disable the tongue, put out an eye, 
slit the nose, cut off a nose or lip, 
or cut off or disable any limb or 
member of any subject; with inten- 
tion in so doing to maim or disfigure 
him in any of the manners before 
mentioned; that then the person or 
persons so offending, their counsel- 
lors, aiders; and abettors, knowing of 
and privy to the offence as aforesaid, 
shall be declared to be felons, and 
suffer death as in cases of felony 
without benefit of clergy.’ But not 
to work corruption of blood, forfei- 
ture of dower, or of the lands or 
goods of the offender. 1 East P. C. 


394, 

Led Later statute.—24 & 25 Vict. 
e 100. 

{d] Transverse cut.—The slitting 


of the noSe was not confined to any 
particular form or direction, but any 
division of the flesh or gristle of the 
nose, whether perpendicular or trans- 
verse, came within the denomination 
of a slit and was equally a disfigur- 
ing... Rex v: Coke, 16:How.. St. "I'r. 
54; Rex v. Carroll, Leach C. C. 66 


81, State v. Sheldon, 54 Mont. 185, 
LEQePNS 7: 
g2. Guest v. State, 19 Ark. 405. 


See also cases infra note 83 
S.—U. S. v. Serpee ne: 


Ue 27 
sh fous. No. 16,243, Hempst. 478 


fall within the crime of mayhem at common law.’® 
The offense was at an early date regulated and 
enlarged by statutes in England®° and:in the United 
States, many of which statutes declare what acts 
shall constitute maiming, although some of the acts 
enumerated amount to mayhem at common law and 
some do not,*! the blending of them in the same 
definition putting all of them on the same legal 
footing,*? as under provisions directed against the 
depriving of a human being of a member of his 
body or disfiguring, mutilating, disabling 
ing it useless, and sometimes expressly defining such 
acts so resulting as mayhem or maiming,** or mak- 


, or render- 


Ala.—Molette v. State, 49 Ala. 18; 
State v. Briley, 8 Port. 472. 

* Ark.—State v. Nichols, 38 Ark. 550; 
Guest v. State, 19 Ark. 405; Baker 
v. State, 4 Ark. 56. 

Cal.— Peo. vo Wright, “93. Cal 564; 
29 P 240; Peo. v. Golden, 62 Cal. 542; 
ee v. Nunes, 47 Cal. A. 346, 190 P 

Colo.—Carpenter v. Peo., 31 Colo. 
te 72 P 1072; Foster v. Peo., 1 Colo. 

Dak.—U. S. v. Gunther, 5 Dak. 234, 
38 NW 79. 

Ga.—Kitchens v. State, 80 Ga. 810, 
7 SE 209. 

Hawaii.—Republic v. Gallagher, 9 
Hawali 587 


Ill.—Dahlberg v. Peo., 225 Ill. 485, 
80 NE 310. 

ea on v. State, 4 Blackf. 
546. 


94 Iowa 50, 
Benham v. State, 1 Iowa 


Iowa.—State v. Akin, 
62 NW 667; 
542. 

Ky.—Swan v. Com., 5 KyL 238. 

La.—State. v. Foster, 156 La. 891, 


101 S 255. 

Mo.—State v. Kyle, 177 Mo. 659, 
76 SW 1014; State v. Ma Foo, 110 
Mo. 7, 19 SW “222, 33 AmSR 414. 

Mont.—State v. Sheldon, 54 Mont. 
USS Coe 37. 

Nev.—State v. Enkhouse, 40 Nev. 
LS OO NPR 3 J 

Ne LY. ably ve Peo. 6 a Neen Oly 


Godfrey v. Peo., 5 Hun 369 [rev on 
other Geen G3 DRY 2 ORs 
N. C.—State v. Skidmore, 87 N. C. 
509; State v. Irwin, 2 N. Grete 
Oh.—State Ve Johnson, 58 Oh. St. 
417, 51 NE 40, 65 AmSR 769. 
Okl.—White v. State, (Cr.) 210 P 
313. 
Or.—State v. Vowels, 4 Or. 324. 


Tenn.—Terrell v. State, 86 Tenn. 
523, 8 SW 212. 
Tex.—Slattery v. State, 41 Tex. 


619; High v.’ State, 26 Tex. A. 545, 
10 SW 2388, 8 AmSR 488. 


Va.—Com. v. Lester, 2 Va. Cas. (4 
Wey ee 
Wash.—State v. Catsampas, 62 


Wash. 70, 112 P 1116. 

Wis.—Moore v. State, 3 Pinn. 
4 Chandl. 168. 

{a] Disfigure—(1) “To disfigure 
is to willfully and maliciously place 
any mark by means of a knife or 
other instrument upon the face or 
other part of the person.” White 
Pen. Code Annot. art 614 [quot Pool 
v. State, 59 Tex. Cr. 482, 483, 129 SW 
1V35 7. (2) “The word ‘disfigure’ 

.. means to mar the figure and to 
render less perfect or beautiful in 
appearance.” State v. Nieuhaus, 217 
Mo. 332, 348, 117 SW 73, 78. 

[b] Disable.—Under the Virginia 
statute of Dec. 17, 1792, making it 


373, 


G6 [40 C.Jd.] 


ing punishable maiming, wounding, 


in more general terms,°* with intent to maim and 
The mere fact that in the body of a 
statute which enumerates acts, some of which do 
and others do not constitute mayhem at common 
law, such acts are not-designated as mayhem does 
not prevent the statutory offense from being re- 
garded as mayhem,*® but the failure of the’ statute 
to designate the acts enumerated as ‘‘ 
Generally speaking the 


disable.*® 


been regarded as material.$7 


a felony to disable any limb or 
member of any person, with intent 
to disfigure, etc., it was held that 
an ear could not be disabled; within 
the meaning of the statute, and 
hence that the biting off of an ear 
was not within the statute. U. S. 
v. Askins, 24 F. Cas. No. 14,471, 4 
Cranch €, C. 98. 

{c] Mutilate.—‘‘To ‘mutilate’ is to 
cut off a limb or essential part of 
the body.” State v. Cody, 18 Or. 506, 
23 P 891, 896,°24 P 895. 

{d] Slitting.—‘“‘To slit, according 
to .Webster, is to cut lengthwise; 
to cut into long pieces or strips; to 
cut or make a long fissure; to cut 
in general; to rend; to split.” State 
Ve, Cody, 18 Or, 606, 5195.23, 891, 24 
P 895 [overr on other grounds 24 
OGlecod LO sd, Sone Ooms 

[e] Bodily vigor affected.—Under 
some statutes it is sufficient if bodily 
vigor is affected by the decreased 
strength, activity, etc., of the in- 
jured person. Baker v. State, 4 Ark. 
56. 

{f] Particular acts and injuries 
within statutes—(1) Putting out lor 
destroying eye. State v. Simmons, 3 
Ala. 497; Peo. v. Nunes, 47 Cal. A. 
346, 190 P 486; U. S. v. Gunther, 5 
Dak. 234, 38 NW 79; State v. Holmes, 
20 Del. 196, 55 A 343; State v. Fisher, 

_ 103 Ind. 530, 3 NE 379; State v. Hair, 
37 Minn. 351,.34 NW 893; State v. 
Nerzinger, 220 Mo. 36, 119 SW 379; 
State v. Ma Foo, 110 Mo. 7, 19 SW 
222, 33 AmSR 414; State v. Irwin, 2 
N. C. 112; Respublica v. Langcake, 1 
Yeates (Pa.) 415; Terrell v. State, 86 
Tenn. 523, 8 SW 212; Chick v. State, 7 
Humphr. (Tenn.) 161. See Clarke v. 
State, 23 Miss. 261 (indictment for 
mayhem by cutting out the injured 
person’s eyes with a knife). (2) Bit- 
ing off an ear or part of an ear. 
Molette v. State, 49 Ala. 18; State v. 
Nichols, 38 Ark. 550; Carpenter Vv. 
Peo., 31 Colo. 284, 72 P 1072; Foster 


v. Peo., 1 Colo. 293; Republic v. Gal- 
lagher, 9 Hawaii 587; Hayden v. 
State, 4 Blackf. (Ind.) 546; State v. 


Clark, 69 Iowa 196, 28 NW 537; State 
v. Enkhouse, 40 Nev. 1, 160 P 23; 
State y. Skidmore, 87 N. C. 509; State 
v. Green, 29 N. C. 39; State v. Ailey, 
3 Heisk. (Tenn.) 8; State v. Conahan, 
10 Wash. 268, 38 ’P 996. See State 
v.: Absence, 4 Port (Ala.) 397; Peo. 
v. Wright, 93 Cal. 564, 29 P 240 (un- 
der a statute providing for the pun- 
ishment of one who “‘‘slits’” the ear); 
State v. Crawford, 13 N. C. 425 (un- 
der a statute making it punishable 
to “cut off an ear’). (3) Cutting or 
tearing off ear. Republic v. Galla- 
gher, 9 Hawaii 587; Peo. v. Conners, 
246 Ill. 9, 92 NE 567; Swan v. Com., 
5. KyL 238; State v. Vowels, 4 Or. 
324. (4) Biting off nose. State v. 
Catsampas, 62 Wash, 70, 112 P 1116. 
(5) Breaking and mutilating the 
nose, mouth, and lips. State v. Akin, 
94 Iowa 50, 62 NW 667. (6) Dis- 
abling left arm. State v. Briley, 
oe Port. .CAlaniAvgore Go)seaustration: 
Peo. v. Schoedde, 126 Cal. 373, 58 P 
859; Dages v. State, 15 Okl. Cr. 127, 


Lb VB 2665). WorEleye wv. sState;: All 
Humphr. (Tenn.) 172. See State v. 
Fry, 67 Iowa 475, 25 NW 738 (as- 


sault with intent to maim); Choate 
v. Com., 176 Ky. 427, 195 SW 1080. 
(8) Injury to private parts of fe- 
male. Kitchens v. State, 80 Ga. 810, 
7 SE 209; Moore y. State, 3 Pinn. 


MAYHEM 
or disfiguring, 


law had special 
the statutes.°* 


mayhem’? has 


CWis) S373, 

{g] Member of body.—The fol- 
lowing have been regarded as mem- 
bers of the body within the statutes 
referring to maiming, disfiguring, 
ete.: (1) Front tooth. Keith v. State, 
89 Tex. Cr, 264, 232 SW 321, 16 ALR 


949; High v. State, 26 Tex. A. 545, 
10 SW 238, 8 AmSR 488. (2) Ear. 
Peo. v. Golden, 62 Cal. 542: Carpen- 


31 Colo. 284, 72 P 10723, 
Foster v. Peo., 1 Colo. 393; Godfrey 
VeeeO.5. 6 Hun 369 [rev on other 
grounds 63 N. Y. 207]. (3) Testicle. 
State v. Sheldon, 54 Mont. 185, 169 P 
37. (4) But there is authority for 
the view that the ear is not a mem- 
ber of the body within certain stat- 
utes...U. S. v., Askins, 24 Hs Cas: 
No. 14,471, 4:Cranch C. €, 98 (Vir- 
ginia act of 1792). 

[h] In the Philippines (1) the 
fingers are not “principal members” 
within the meaning of Pen. Code art 
416 § 2, fixing the penalty for in- 
juries inflicted resulting in the loss, 
or the loss of the use, of an eye 
or any principal member. U. S. v. 
Punsalan, 23 Philippine 375; U. 8S. v. 
Baluyut, 5 Philippine 129. (2) The 
index finger of the right hand is a 
nonprincipal member as that term is 
used. in Jart/)416 sparesa iy, Ua wSiave 
Baluyut, supra. (3) But cutting off 
the ears, where it results in deaf- 
ness, has been held to be within art 
6 par 2. U. S. v. Manaul, 4 Philip- 
pine 342; U. S. v. Solis, 4 Philippine 
178. (4) The biting off of a portion 
of the ear is an offense within art 
416 par 3. ‘U. S. v. Judit, 2 Philip- 
pine 5. (5) Rendering certain fingers 
useless has been held to be a punish- 
able offense. U. S. v. Zabala, 23 
Philippine 117; U. S. v. Bugarin, 15 
Philippine 189; U. S. v. Malig, 13 
Philippine 736. See U. S. v. Mara- 
sigan, 27 Philippine 504. (6) The 
loss of the left hand is lesiones 
graves within the meaning of par 2 
of the article in question, U. S. v. 
Ramos, 2 Philippine 434. 

Means and manner of injury see 
infra § 8. 

84. State v. Vaughn, 164 Mo. os 
65 SW 236; State v. Gibson, 67 W. 
Va. 548, 68 SE 295, 28 LRANS 965; 
Reg. v. Spooner, 6 Cox G. C. 
Rex v. Boyce, 1 Moody «C.~€; , 
9 Geo. IV c. 31 § 12; 438: Geo. III ¢ 
58’ §. .1; 1, Victs, ¢ °85.°§) 4:1.See also 
Assault and Battery § 220. 

[a] Yo constitute a wound under 
a statute for the punishment of 
wounding, ete., with intent to maim 
or disable (1) it was held that the 
whole skin must be broken. State v. 
Gibson, 67 W. Va. 548, 68 SE 295, 28 
LRANS 965; Reg. v. McLoughlin, 8 
Cn Suiby 63biy. 84 DCH w984s Remy. 
Wood, 4 C. & PRP. 381, 19 ECL 564. 
(2) But where the skin was divided 
by throwing a sledge hammer, it 
was a wounding, although the sledge 
hammer, from being blunt, was not 
an instrument calculated to pe 
a wound. Rex v. Withers, 4 C. 
446, 19 ECL 595. (8) And there alae 
be no effusion of blood. Reg. v. 
Smithy 89 Gs uP. h73, Sonor 673. 
(4) A charge of wounding with in- 
tent to disfigure cannot be supported 
by proof of the throwing of vitriol 
into the face of the injured person, 
as this is not a wounding. Rex v. 
Murrow, 1 Moody C. C. 456. 

{[b] The fact that if death haa 


ter v. Peo., 


[§ 7 


military or combative importance of the organ in- 
jured or destroyed, to which the ancient common 


regard, has no significance under 


The statutory crime of mayhem in- 
cludes only those injuries which are designated 
specifically or impliedly by the statute,°? and there 
is authority for the view that since the offense has 
been fully regulated by statute, the crime of may- 
hem includes only those injuries which are desig- 
nated by the statute.°° 


ensued the offense would only have 
been manslaughter did not take the 
case out of 7 Wm. IV & 1 Vict. e 85, 
defining the offense of wounding with 
intent to disable. Reg. v. Griffiths, 8 
C. & P. 248, 34 ECL 716. 


85. Reg. v. Sullivan, C. & M. 209, 
41 BCL 178. 
[a] Blow aimed at head of prose- 


cuting witness.—Under a _e statute 
against wounding with intent to 
maim and disable, it was held that 
there was no proof of an intent to 
maim and disable, as the blow was 
aimed at the head of the prosecutor, 
although it would have been other- 
wise if it had been aimed at his arm 
to prevent his being able to use it. 
Reg. v. Sullivan, C. & M. 209, 41 ECL 
118. 

Assault with intent to maim see 
Supra § 10. 

ares intent generally see supra 


86. State v. Cody, 18 Or. 506, 23 P 
hae 24 P 895; State v. Vowels, 4 Or. 


[a] Rule applied where the stat- 
ute did not use the word “mayhem” 
except in the title of the chapter of 
the code covering the matter. State 
V.cCody; LS) Or. (506, 123°) 89a. 24 
895; State v. Vowels, 4 Or. 324. 

87. Com. v. Newell, 7 Mass. -245. 

[a] Act with intent to maim.—lIt 
has been held that in a statute de- 
claring that if any person with mal- 
ice, etc., and with an intention to 
maim and disfigure, shall unlawfully 
cut off an ear of another, he shall 
be punished, ete., the word ‘maim’ 
is used in the popular sense of ‘‘mu- 
tilated,’”’ and not as synonymous with 
the technical word ‘‘mayhem,” as the 
statute does not make the cutting off 
the ear mayhem, but only punishes 
the act defined. ,Com. v. Newell, 7 


Mass. 245. 

88. Kitchens v. State, 80 Ga. 810, 
7 SE 209. 

89. State v. Wilson, (N. C.) 125 


SE 612; State v. Johnson, 58 Oh, St. 
417, 51’ NE 40, 65 AmSR 769: Rex 
v. Lee, Leach, Cy :Ce 6% 

[a] Acts and injuries not within 
statutes.—(1) Under Consol. St. § 
4211 the offense of maiming without 
malice does not include an injury to 
the “eye,” legislative history indicat- 
ing an intention that neither “tongue” 
nor “eye” should be embraced in the 
words “any limb or member.” State 
vip Wilson, <GN2"G:) 412548) 61/2: 2762) 
Under a statute providing that ‘“‘who- 
ever with malicious intent to maim 
on disfigure: >. bites. Woe ear sais 
guilty of an offense punishable by 
imprisonment in the penitentiary, 
there is authority for the view that 
biting the ear with intent to maim is 
not within the statute as such an in- 
jury did not constitute a “maim” at 
common law. State v. Johnson, 58 
Oh. St. 417, 51 NE 40, 65 AmSR 769. 
(3) It was held that a husband’s cut- 
ting his wife’s throat quite across, 
while they were in bed, was not a 
maiming or lying in wait, within 22 
& 23 Car, Il ¢ 1. Rex: v. Lee, Leach 


(eA (Ose Guile 

90. Foster v. Peo., 50 N. Y. 598, 1 
Cow. Cr. 508. 

[a] A blow on the head could not, 
it has been held, be made the basis 
of a charge of ‘assault with intent 


to maim. Foster v. Peo., 50 N. Y-. 
598, 1 Cow. Cr. 508. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§§ 8-9] 


~[§ 8] 2. Means. Under some statutes the par- 
ticular means or instrument used in committing the 
offense is immaterial,®! as where the statute is 
aimed at a disfigurement ‘‘by means of a knife or 
other instrument.’’®? Moreover some statutes ex- 
pressly provide that it is immaterial by what ‘means 
or instruments,®? or in what manner,®* the injury 
is inflicted. It has been held that the offense may 
be committed by ‘‘biting,’’ under statutes aimed at 
‘‘cutting,’’®® or ‘‘slitting;’’®* but on the other. hand 
there is authority for the view that a ‘‘biting’’ is 
not necessarily a ‘‘cutting’’®? nor a ‘‘slitting’’® 
within some statutes. In order to inflict a wound 
within the meaning of a statute aimed at wounding 
with intent to maim it is necessary to use an instru- 
ment of some description, although the character 
of the instrument used has been held to be imma- 
terial.t 

[§ 9] 3. Extent. Where the inhibition is directed 
against an injury which disfigures, it is not neces- 
sary that the whole member should be mutilated 
or detached if the injury impairs comeliness.? But 
the cutting or biting off of a small portion of the 
member which does not disfigure the person, and 
could only be discovered by close inspection, or 
examination, when attention is directed to it, will 
not constitute mayhem under some statutes;* nor, it 
has been held, does the biting off of a portion of a 
member necessarily show that the injured person 
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was deprived of the use of such member.* Under 
some statutes a mere disfigurement of the organ 
referred to is not sufficient,® unless such disfigure- 
ment results in rendering the organ useless. The 
injury is ordinarily sufficient to bring the case 
within the statute where it is such as to deprive 
the injured person of the organ for the ordinary 
and usual practical purposes of life.?. Under a pro- 
vision defining maim as, among other acts, the de- 
priving one of any member of his body, if the act 
is once completely committed the offense is not the 
less complete because the member was put back and 
grew to its proper place.* The crime may be com- 
plete notwithstanding the fact that there is a bare 
possibility that the injured person may recover the 
use of the member,® or that the member is not 
completely severed during the encounter, if it is 
subsequently necessary to sever it.1° Moreover 
there is authority for the view that the injured per- 
son is not bound to submit to a surgical operation 
to relieve accused of the results of his unlawful 
acts.11 It has been stated generally that ‘‘mayhem’’ 
implies a permanent injury or erippling,!? and it 
is generally held that by the disabling of a limb 
or member, the statute contemplates a permanent 
injury, not a mere temporary disabling,'? and under 
a statute aimed at a cutting with intent to maim 
or disable, the intent must be to produce a perma- 
nent disability.14 ; 


91. U. S. v. Scroggins, 27 F. Cas.| ting off, within the meaning of the] v. Judit, 2 Philippine 5. f : 
No. 16,243, Hempst. 478; Baker v.|statute. State v. Mairs, 1 N. J. L. 3. Green v. State, 151 Ala. ‘14, 44 
State, 4 Ark. 56; State v. Mairs, 1] 518. S 194, 125: AmSR 17, 15 AnnCas 81; 
N. J. L. 518. See Carpenter v. Peo., 96. State v. Enkhouse, 40 Nev. 1,| State v. Abram, 10 Ala. 928; State v. 
31 Colo. 284, 72 P 1072 (loss of ear);|}160 P 23. See Peo. v. Wright, 93] Harrison, 30 La. Ann. 1329. See Key 
State v. Cody, 18 Or. 506, 23 P 891,| Cal. 564, 29 P 240 (biting off aj|v. State, 71 Tex. Cr. 642, 161 SW 121, 


24 P 895 (the punishment which the 
statute under consideration imposed 
negatived the idea that the legisla- 
ture intended so to punish a scratch 
or gouge received in a fight in which 
no artificial weapons were employed; 
but the court added that it did not 
mean to be understood as holding 
that the crime of mayhem under the 
statute could not be committed with- 
out the use of a knife or some simi- 
lar weapon). 

{a] MIllustration.—Under a statute 
making it an offense to disable any 
limb or member of any person with 
intent in so doing to maim or dis- 
figure, shooting a person in the arm 
with intent to disable: it is an of- 
fense, and the statute is not applica- 
ble only to wounds made with some 
sharp instrument or edged tool. U. 
S. v. Scroggins, 27 F. Cas. No. 16,243, 
Hempst. 478. See also supra § 7 
text and note 84. 

92. Lee v. State, 66 Tex. Cr. 567, 
148 SW 567, 40 LRANS 1132. 

[a] “Instrument” defined and con- 
strued.—(1) “Instrument” has been 
defined as: “‘One who or that which 
is made a means or cause to serve 
a purpose.” Lee v. State, 66 Tex. 
Cr. 567, 568, 148 SW 567, 40 LRANS 
1132. (2) ‘“‘The purpose of this stat- 
ute was to prevent the person as- 
saulted from being disfigured, and 
did not confine the manner or means 
of disfiguring simply to a knife or 
means of that peculiar class or kind. 
The word ‘instrument’ there, under 
the legislative intent, has a broader 
Significance and a wider meaning, 
and evidently means and was in- 
tended to mean any means by which 
the face or other part of the person 
should be disfigured.’ Lee v. State, 
supra. (3) The word includes car- 
bolic acid. Lee v. State, supra. 

93. State v. Enkhouse, 40 Nev. 1, 


160 P 23; Payne v. State, (Okl. Cr.) 
209 P 334. 
94. Payne v. State, supra. 


95. State v. Mairs, 1 N. J. L. 453. 
See State v. Crawford, 13 N. C. 425 
(biting off an ear). 

{a] Biting off the nose is a cut- 


part of,an ear). 


97. U.S. v. Askins, 24 F. Cas. No. 
14,471, 4 Cranch C. C. 98 (Virginia 
statute of 1792). 

. Peo. v. Demasters, 105 Cal. 
669,939 P* 35: 
99. State v. Gibson, 67 W. Va. 


548, 68 SE 295, 28 LRANS 965; Rex 
Vv. Harris, “77 C.&* Pi- 446, 32) HCL 
700; Rex v. Stevens, 1 Moody C. C. 
Hee See also Assault and Battery 
8 a 

[a] No wounding within statute. 
—The following have been held not 
to be wounds within the statute: 
(1) Biting off nose. Rex vy. Harris, 
7 C. & P. 446, 32 ECL 700. (2)\Bit- 
ing off a joint from a finger. Rex v. 
Harris, supra. 

1. Briggs’ Case, 1 Lew. C. C. 61. 

[a] A wound from a kick with a 
shoe.—Reg. v. Duffill, 1 Cox C. C. 49; 
Briggs’ Case, 1 Lew. C. C. 61. 

[b] Intervening cause. — Where 
the prisoner struck the prosecutor 
on the side of his hat with an air 
gun, with great force, by which the 
prosecutor was wounded, but the 
wound was made by the violence with 
which the hat was struck, the weapon 
used by the prisoner never coming 
in contact with the head of the 
prosecutor, it was held a wounding. 
nee v. Sheard, 7 C. & P. 846, 32 ECL 
oe Ala.—State v. Abram, 10 Ala. 
Hawaii—Republic v. Gallagher, 9 
Hawaii 587. 

La.—State v. Harrison, 30 La. Ann. 


1329. 

py C.—State v. Girkin, 23 N. C., 
121. 

Tex.—Key v. State, 71 Tex. Cr. 


642, 161 SW 121, LRA1916E 492. 

Wash.—State v. Catsampas, 
Wiash. 72.05.1412 eP a6, 

[a] Rule applied in a case in 
which a portion of an ear that was 
torn off was sewn on and part of it 
healed or grew. Republic v. Galla- 
gher, 9 Hawaii 587. 

[b] In the Philippines the loss of 
a portion of the ear is a “deformity” 
within Pen. Code art 416 par 3. U.S. 


62 


LRAI1916EH 492 [cit State v. Abram, 
10 Ala. 928]. 

“The injury ... must be such as 
disfigures to ordinary observation, as 
distinguished from a wounding which 
simply mars the member.” Green v. 
State, 151 Ala. 14, 16, 44 S 194, 125 
AmSR 17, 15 AnnCas 81. 

4 Slattery v. State, 41 Tex. 619; 
Bowers v. State, 24 Tex. A. 542, 7 SW 
247, 5 AmSR 901. ‘ 

[a] Biting off a portion of thumb. 
—Bowers v. State, 24 Tex. A. 542, 7 
SW 247, 5 AmSR 901. : 

{b]_ Biting_off a portion of under 
lip.—Slattery v. State, 41 Tex, 619. 

5. Peo. v. Nunes, 47 Cal. A. 346, 
190 P 486. 

6. Peo. v. Nunes, supra. 

7. Peo. v. Nunes, supra. 

[a] Statute aimed at putting out 
an eye.—‘If all that the injured 
party could do with the eye was, as 
the doctor testified, merely to dis- 
tinguish lightness from darkness or 
perceive a motion or movement of 
some sort made immediately before 
the eye, the eye was certainly ren- 
dered perfectly useless to its pos- 
sessor.”” Peo. v. Nunes, 47 Cal. A. 
346, 350, 190 P 486. 

8 Slattery v. State, 41 Tex. 619. 

9. Peo. 'v. Nunes, 47 Cal. A. 346, 
190 P 486. j 
ene v. Petck, 2 Pa, Dist. 


11. U.S. v. Marasigan, 27 Philip- 
pine 504. See . S&S. v. Zabala,* 23 
Philippine 117 (where the court said 
that it was the duty of the injured 
person to have taken all the precau- 
tion possible to have avoided any 
result which did not necessarily and 


directly flow from the _ original 
cause). 
12. State v. Foster, 156 La. 891, 


101 S 255. : 

Presumption as to continuance of 
disability see infra § 25. 

13. State v. Briley, 8 Port. (Ala.) 
472; Lee v. Com., 135 Va. 572, 115 SE 
671. To same effect Vawter v. Com, 
87 Va. 245, 12 SH 339. 
bonis Rex v. Boyce, 1 Moody C. C. 
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[§ 10] D. Assault with Intent to Maim.*> Where 
maiming is a felony an assault with intent to maim 
is an assault with intent to commit a felony under 
a statute punishing the latter offense,‘* and some- 
times the statute provides specifically against cer- 
tain assaults with intent to maim,!? or cutting or 
stabbing with such intent.1§ While the phrase 
‘Cwith intent to maim’? in a charge of assault with 
intent to maim is sometimes regarded as simply 
descriptive of the character of the offense,’® where 
the intent to mainr is wanting the offense is not 
made out, although there may have been an as- 
sault.2° A charge of assault with intent to maim 


MAYHEM . ; [§§ 10-13 


cannot be supported as to the intent charged where 
there is no proof of an intent to commit an injury 
which would constitute a maiming.” 

[§ 11] E. Attempt to Maim.** Th order to con- 
stitute an attempt to commit mayhem there must 
be some overt act in part execution of the intent 
to commit the offense,?? and there must also exist 
the specific intent to commit the offense.24 Appar- 
ent ability to commit the offense is also necessary,” 
and if the means employed are both absolutely 
and apparently inadequate, the Nee: is not the 
subject of criminal prosecution.”° 


Iv. APPEAL OF MAYHEM AND INDICTMENT OR INFORMATION?” 


[§ 12] A. In General. At the ancient common 
law if the injured person sought satisfaction by loss 
of member for member, his remedy was by an appeal 
of mayhem,”* and the sovereign punished the injury 
to his subjeet by an indictment for mayhem.?® The 
various statutory offenses are prosecuted by indict- 
ment or information.®® 

Surplusage.*! A defective®? or unnecessary?? 
averment in an information may be disregarded as 
surplusage where the remaining averments sutli- 
ciently allege an offense within the statute. 


[§ 13] B. Language of Statute.** Where the stat- 
ute defines what acts shall constitute the offense, it 
is sufficient to allege the commission of such acts 
in the terms of the statute,®® although the exact 
language need not be employed if equivalent terms?® 
or, it has been held, more comprehensive terms** are 
used; and where there are joined to the essential 
statutory words other allegations which clearly 
charge the offense, it is sufficient. 88 Where, how- 
ever, material terms of the statute are omitted, the 
indictment is insufficient.®® 


Allegations as to time generally see 
Indictments and Informations §§ 


in charge of 
mayhem or assault with intent to 
maim see Indictments and Infor- 


Indictments and ‘informations gener- 
ally see Indictments and Informa- 


v. Newell, 7 Mass. 245. 
See 4 Blackstone Comm. p 314. 


_ 15. Presumption as to intent sce 
infra § 25. 
16. State v. Brown, 60 Mo. 141; 209-220. 
State vy. Thompson, 30 Mo. 470. Inclusion of offenses 
17. State v. Elborn, 27 Md. 483; 
State _v. Hampton, (Mo.) 256 SW 
745; State v. Foster, 281 Mo. 618, mations §§ 512, 521. 
220 SW 958; Ridenour v. State, 38 
Oh. St.. 272; O’Brien v. State, 31 
Oh CiwmsCL, 335. Cole: vy, State, 62 tions 31 C. J. p 548. 
ex. 5 Cr 2.0) 1338) SS Wi109s Pool? Vv. 28. Com. 
State, 29 Tex. Cr. 482, 129 SW 11385. 
Aggravated assaults generally see [a] 


Assault and Battery §§ 196-220. 

1S. Ree. v.. Spooner: (6 Cox .C.. C; 
392; Rex v. Murrow, 1 Moody C. C. 
456; Rex v. Boyce, 1 Moody C. C. 
29. See also supra § 7. 

Inflicting certain injuries with in- 
ae to maim generally see supra 


19. State v. Foster, 281 Mo. 618, 
220 SW 958. 

20. Davis v. State, 22 Tex. A. 45, 
2 SW 630; Hay v. Com., (Va.) 123 
SE 333; Reg. v. Abraham, 1 Cox C. 
Cc. 208. 

2iay Hoster wv. Peo 5b 0UN. NY 598, 1 
Cow. Cr. 508; O’Brien v. State, 31 Oh. 
Cir. Ct. 33: 

[a] Common-law mayhem. — Un- 
der some statutes the assault with 
intent to maim must be made with 
the malicious intent to injure a mem- 
ber that may be used in the defense 
of the person or to annoy an adver- 
sary. O’Brienv. State, 31 Oh. Cir. Ct. 33. 

{[b] Statutory mayhem.—JIt has 
been held that the provision of the 
statute was intended as a statutory 
definition of the crime of mayhem, 
and that the term included only the 
injuries there enumerated; that a 
blow aimed at, and delivered on, the 
head, cannot constitute the crime of 
assault and battery with intent to 
maim. Foster v. Peo., 50 N. Y. 598. 

22. Attempts 9fonerally see Crimi- 
nal Law §§ 90- 

23. a A asi & Peo., 225 Ill. 485, 
80 NE 310; Com. v. Clark, 6 Gratt. 
(47 Va.) 675. 


24. Dahlberg v. Peo., 225 Ill. 485, 
80 NE 310. 

25. Dahlberg v. Peo., supra. 

26. Dahlberg v. Peo., supra. 

{a] Throwing red pepper in the 


eyes of the injured person was held 
not sufficient under the particular 
circumstances to support a convic- 
tion of an assault with attempt to 
commit mayhem. Dahlberg v. Peo., 
225 Ill. 485, 80 NE 310, 

27. Gross references: 


In old English law an appeal 
of mayhem was an accusation by one 
subject against another, demanding 
punishment for the injury sustained 
by himself rather than for the of- 
fense committed against the public. 
Abbott) )l iD: See 4 Blackstone 
Comm. p 312 et seq. See also Torts 
[38 Cyc 425 note 28]. 

[b] Abolished by 59 Geo. Ill c 45. 

Punishment see infra § 31. 

29. Com. v. Newell, 7 Mass. 245. 

3G. See cases infra this note. 

[a] Forms of indictment or in- 
formation.—State v. Briley, 8 Port. 
(Ala.) 472; State v. Absence, 4 Port. 
(Ala.) 397; State v. Holmes, 20 Del. 
196, 55 A 848; Kitchens v. State, 80 
Ga. 810, 7 SE 209; State v. Hampton, 
(Mo.) 256 SW 745 (assault with in- 
tent to maim); State v. Bunyard, 253 
Mo. 347, 161 SW 756; State v. Ner- 
zinger, 220 Mo. 36, 119 SW 379; State 
v. Vaughn, 164 Mo. 536, 65 SW 236; 
State v. Munson, 76 Mo. 109 (maim- 
ing by assault with weapon likely to 
produce death); State v. Van Zant, 
71 Mo. 541; Jennings v. State, 9 Mo. 
862; State v. Enkhouse, 40 Nev. 1, 
160 P5235 -—StatelviaMainss at aN. dived. 
453; State v. Hvans, 2 N. C. 281; 
Payne v. State, (Okl. Cr.) 209 P 334; 
State v. Vowels, 4 Or. 324; Com. v. 
McBirnie,. Add. (Pa.) 28; Com. v. 
Read, 4 PaLJR 459, 10 PaLJ 141; 
Neblett v. State, 47 Tex. Cr. 5738, 85 
SW 8138; Jones v. Com., 87 Va. 638, 12 
SE 226; Moore v. State, 3 Pinn. 
(Wis.) 3878, 4 Chandl. 168; Rex v. 
Carroll, Leach C. C. 66. 

{b] In England a form of indict- 
ment for wounding with intent to 
maim, disfigure, or to disable is set 
forth in Rules under the Indict- 
ments Act, 5 & 6 Geo. V c 90 form No. 
5 Appendix. 

31. See generally Indictments and 
Informations §§ 300-307. 

32. State v. Kyle, 177 Mo. 659, 76 
Sw 1014 

[a] Illustration.—Under a statute 
making it mayhem to put out the eye 


or slit the nose of another, an infor- 
mation which charged that accused 
did slit the nose and eye was held to 
be sufficient, the averment as to slit- 
ting the eye being surplusage. State 
v. Kyle, 177 Mo. 659, 76 SW 1014. 

33. State v. Briley, 8 Port. (Ala.) 
472; State v. Van Zant, 71 Mo. 541; 
Jennings y. State, 9 Mo. 862; Derieux 
V.. -‘€Com.,..2) Wa. (Cass (AawWVaae-3s ioe 
State v. Wisman, (W. Va.) 126 SE 
701; State v. Wisman, 93 W. Va. 183, 
EG ae 698; Briggs’ Case, 1 Lew. C. 

[a] Illustration.—A statement of 
the assault and battery and breaking 
the arm constituted only a history 
of the violence, which could have 
been omitted, and superadding the 
intention to maim is, when examined, 
nothing more than a reiteration of 
the idea previously conveyed to the 
mind, by the words ‘‘on purpose, and 
of malice aforethought.”’ State v. 
Briley, 8 Port. (Ala.) 472. 

[b] Assault with intent to maim. 
—State v. Foster, 281 Mo. 618, 220 
SW 958. 

34. Alleging statutory offenses 
generally see Indictments and Infor- 
mations §§ 253-271. 

35. Ala.—State v. Briley, 8 Port. 
472; State v. Absence, 4 Port. 397. 

Ark.—Guest vy. State, 19 Ark. 405. 


Dak.—U: S. v. Gunther, 5 Dak. 234, 
38 NW 79. 
Ill.— Peo. v. Yuskauskas, 268 Ill. 


328, 109 NE 319 

Nev.—State v. Enkhouse, 40 Nev. 
152600 R 23: 

W. Va.—Crookham y. State, 5 W. 
Va. 510. 

See Davis v. States 22 Dex. eA, 45; 
2 SW 630 (maiming by shooting off 
a toe). 

[a] Malicious stabbing, cutting, 
or wounding with intent to maim.— 
Crookham y. State, 5 W. Va. 510. 

36. Guest v. State, 19 Ark. 405; 
State v. Nerzinger, 220 Mo. 36, 119 
SW 379; State v. Magrath, 19 Mo. 
678; Jennings v. State, 9 Mo. 862; 
State v. Enkhouse, 40 Nev. 1, 160 Pp 
23; Tully v. Peo., 67 eNeawelS: 

27. Tully pv. Peo., supra. 

38. State v. Bunyard, 253 Mo. 347, 
161 SW 756. 


39. Com. v. Lester, 2 Va.-Cas. (4 
Va.) 198. 
[a] Ilustration.—An indictment 


which omitted the averment that the 
accused ‘“‘did disable’? -the injured 
person was held insufficient. Com. v. 
Lester, 2 Va. Cas. (4 Va.) 198. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§§ 13-19] 


Assault with intent to maim. Similarly in case 
of an assault with intent to maim the offense is 
properly alleged in the terms of the statute.?° 

[§ 14] C. Negativing Statutory Exceptions and 
Provisos.44 Conditions which will prevent the ap- 
plication of a particular statutory provision need 
not be negatived in the indictment where they are 
contained in distinct clauses.*? 

[§ 15] D. Averments as to Particular Matters*® 
—1l. Intent. An indictment under a statute making 
the intent or purpose an essential element of. the 
offense** must allege such intent,*® and the intent 
charged must be to accomplish the particular result 
against which the statute is directed.*® 

Assault with intent to maim.47 There is au- 
thority for the view that in the case of an assault 
with intent to maim the intent should be alleged 
in the words of the statute.4* But it is sufficient if 
the offense is so alleged,*® without setting forth 
particularly the manner in which it was intended 
‘to inflict the injury.®° 

[§ 16] 2. Feloniousness.®+ At the common law, if 
the offense is regarded us a felony®? in both the ap- 
peal of mayhem and the indictment, the offense must 
be alleged to have been committed feloniously ;** 
but where the offense is not regarded as a felony®* 
a count for a common-law mayhem should not con- 
tain the word ‘‘feloniously.’’55> Where a statutory 
offense is a felony, it is ordinarily necessary that 
the word ‘‘feloniously’’ should be used,°* but it has 
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been held that, where the word enters into no part 
of the definition of the offense as created by the 
statute, it is properly omitted in the indictment.*” 

[§ 17] 8. Willfulness, Malice, and Unlawfulness. 
It should be alleged that the act was done ma- 
liciously,®8 willfully,®® voluntarily,®° or unlawfully,** 
or that it was done on purpose,®? where these ele- 
ments are essentials of the statutory offense. But 
where the foregoing are not elements of the offense, 
they need not be alleged,®* and where the charge as 
a whole shows that-the essential elements have been 
alleged, it is ordinarily sufficient.®4 

[§ 18] 4. Premeditation, and Lying in Wait. 
Where ‘‘malice aforethought’’® or ‘‘lying in 
wait’’®° is an essential element of the offense, the 
indictment should allege it. Under other statutes, 
where the element of ‘‘premeditated design’’ is es- 
sential,®’ it should be alleged,®* but the cireum- 
stances showing it need not be alleged.6® Where 
malice aforethought is not an element of the of- 
fense, it need not be alleged.7° Under a statute 
providing that the offense may be committed with- 
out lying in wait, the failure of the indictment to 
allege whether or not the offense was committed 
either with or without lying in wait is immaterial, 

[§ 19] 5. Means, Manner, and Circumstances of 
Inflicting Injury.72. At common law the indictment 
must set forth particularly in what manner the 
injury was inflicted.“? Under some statutes failure 
to describe or specify’* with particularity’® the in- 


40. State v. Foster, 281 Mo. 618,| 220 SW. 958. 4 cracker held by the _ prosecutor, 
220 SW 958; Ridenour v. State, 38 {a] Assault with intent to maim.|/ which exploded, and destroyed the 
Oh. St. 272; Cole v. State, 62 Tex. Cr.|—State v. Foster, 281 Mo. 618, 220] prosecutor’s hand, it was held that it 
270, 1388 SW 109. : SW_ 958. sufficiently charged that the hand 

Allegation of intent see infra [b] Form of allegation held suffi-| was blown off willfully and mali- 
§ 15. cient.—State v. Nerzinger, 220 Mo.|ciously. Neblett v. State, 47 Tex. Cr. 

41. Negativing statutory excep-| 36, 119 SW 379. ; 573, 85 SW 813. 
tions and provisos generally see In- 57. State v.: Absence, 4 Port. 65. State v. Briley, 8 Port. (Ala.) 
dictments and Informations §§ 269,] (Ala.) 397. 472; State v. Foster, 281 Mo. 618, 220 
270. : 58. See Neblett v. State, 47 Tex.| SW 958. 

42. Foster v. Peo. 1 Colo. 293;|Cr. 573, 85 SW 813. r [a] Assault with intent to maim. 
Geiger v. State, 5 Oh. Cir. Ct. 283, 3 Allegations as to malice generally |—State v. Foster, 281 Mo. 618, 220 
Oh. Cir. Dec. 141; Worley y. State, 11|see Indictments and Informations|SW 958; State v. Harris, 34 Mo. 
Humphr. (Tenn.) 172. §§ 245, 246. 347. 


43. Allegations as to intent gen- 
erally see Indictments and Informa- 
tions §§ 244-246. 

44. See supra § 4. 


45. Md.—State v. Elborn, 27 Md. 


483. 
Mo.—State v. Foster, 281 Mo. 618, 
220 SW_958. 


Oh.—State v. Johnson, 58 Oh. St. 
417, 51 NE 40, 65 AmSR 769. 


Wis.—State v. Bledow, 45 Wis. 
279. 

net Hast. P. eCiap 7402. 

46. State v. Johnson, 58 Oh. St. 


417, 51 NE 40, 65 AmSR 769. 

47. In language of statute gener- 
ally see supra § 13. 

48. State v. Elborn, 27 Md. 483. 

{a] Shooting with intent to maim, 
—State v. Elborn, 27 Md. 483. 

49. State v. Foster, 281 618, 
220 SW 958; Ridenour v. State, 38 
Oh. St. 272. 

50. Ridenour v. State, supra, | 

51. Allegations as to felonious- 
ness generally see Indictments and 
Informations §§ 247-250. 


52. See supra § 3. 

53. Com. v. Newell, 7 Mass. 245; 
Gom. wv Porter, 1 Pittsb. GPa.) 602; 
PEC MtuGver Ole pli Twi Otis 14 PS tere: 1 Cs 


p 401. See Com. v. Read, 4 PaLJR 
459, 10 PaLJ 141 (whether mayhem 
is felony or misdemeanor, it is prop- 
NS as ae as being feloniously 
done). 

[a]’ Description of violence and 
conclusion.—The words ‘feloniously 
maimed’ must have been used both 
in describing the violence and in the 
conclusions. 3 Chitty Cr. L. p 787; 
1° Bast PP. CC: p 402. 


54. See supra § 3. 

55. Com. vy. Lester, 2 Va. Cas. (4 
Va.) 198. 

56. State v. Foster, 281 Mo. 618, 


Malice as element see supra § 4. 

59. See Neblett v. State, 47 Tex. 
Cr. 573, 85 SW 813. 

[a] Wound less than mayhem.— 
In Louisiana, where the indictment 
charged defendant with ‘‘feloniously” 
inflicting a wound less than mayhem, 
under Act (1888) No. 17, and omitted 
the words ‘maliciously and wilfully,” 
as contained in the statutory defini- 
tion of the offense, it was held that 
no judgment could be entered upon 
the plea of guilty, as the indictment 
charged no offense against the Jaw. 
State v. Watson, 41 La: Ann. 598, 7 
S 125. 

Allegations as to willfulness gen- 
erally see Indictments and Informa- 
tions §§ 245, 246. 

Willfulmess as element see supra 
§ 4. 

60. Respublica Vv. Reiker, 3 
Yeates (Pa.) 282. 

61. State v. Briley, 8 Port. (Ala.) 
472. 

Allegations as to unlawfulness 
generally see Indictments and Infor- 
mations §§ 251, 252. 

62. State v. Briley, 8 Port. (Ala.) 
472; State v. Foster, 281 Mo. 618. 220 


aed 958; State v. Ormond, 18 N, C. 
ELS. é 

[a] Assault with intent to maim. 
—State v. Foster, 281 Mo. 618, 220 
SW 958; State v. Harris, 34 Mo. 
347. 

68. State v. Nieuhaus, 217 Mo. 
332, 117 SW 73; State v. Moore, 65 
Mo. 606. y 

6&4. Neblett v. State, 47 Tex. Cr. 
573, 85 SW 813. 

[a] Tllustrationw—Where an_ in- 
dictment charging that defendant 


made an assault on the prosecutor, 
and then and there unlawfully and 
maliciously set fire to a cannon 


Malice aforethought as element 
see supra § 5. 

66. Respublica v. Reiker, 3 Yeates 
(Pa.) 282; 1 Hast P. C. p 402, 

: rite J in wait as element see supra 

67. See supra § 5. 

68. Tully v. Peo., 67 N. ¥. 15. 

69. Tully v. Peo., supra. 

{a] Premeditated design evinced 
by lying in wait or otherwisa— 
Tully ov. Peo. 67. Nx Yi 15. 
ba, State v. Bohannon, 21 Mo. 


490. 

71. State v. Holmes, 20 Del. 196, 
boy Ass 4 oe 

[a] Different grades of offense.— 


Under a statute one section of which 
provided that if any person shall 
maliciously and by lying in wait 
deprive any person of one of his 
genital members, or put out an eye, 
etc., he shall be deemed guilty of a 
felony; and another section of which 
provided that if any person ghall 
maliciously, without lying in wait, 
maim another, he shall be guilty of 
a misdemeanor, and shall be fined, 
an indictment under the latter, 
charging defendant with maiming 
prosecutrix by throwing acid into 
her eyes and injuring one of them, 
was held not objectionable for fail- 
ure to charge that the offense was 
committed either with or without ly- 
ing in wait. State v. Holmes, 20 Del. 
196, 55 A 343, 

72. Means of injury see supra § 8. 


73.4) Haste... Cy paso 

74. State v. Nieuhaus, 217 Mo. 
332, 117 SW 73. See also Assault 
and Battery § 284. 

75. State v. Nerzinger, 220 Mo. 
36, 119 SW 379; Payne v. State, 
(Oki Cr) 209 P3834. 

[a] Rule applied where the stat- 
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strument or means used, or the manner of its use,’® 
does not render the accusation insufficient. There 
is authority for the view that, under an indictment 
for the statutory offense of cutting and wounding 
with intent to maim, it is not necessary to designate 
the instrument with which the wound was in- 
flicted,’7 and that an allegation in the alternative 
as to the weapon used does not render the accusa- 
tion insufficient ;78 but the means should be speci- 
fied if it is sought to bring the case within a general 
pxovision of the statute as to the means used.7? An 
express allegation that accused assaulted the in- 
jured person is not necessary.*® But the fact that 
the information or indictment states that accused 
assaulted the injured person does not render it 
defective,*! even though it contains no statement 
that a battery was committed.*? 

Murder or manslaughter if death had ensued. Un- 
der a statute providing for the punishment of 
maiming or disfiguring inflicted under such cir- 
cumstances as would have made the offense murder 
or manslaughter if death had ensued,** it is not 
necessary to allege that the offense would have been 
murder or manslaughter if death had ensued ;*4 but 
it is sufficient®®> and essential®* to state the circum- 
stances which would have made the offense murder 
or manslaughter if death had ensued. 

-[§ 20] 6. Nature and Extent of Injury and Charg- 
ing Offense as Mayhem.*’ At common law the in- 
dietment must set forth particularly the conse- 
quences following the injury inflicted,** and must 
include the allegation that the injured person was 
thereby maimed.’® So under statutes it should be 
charged that he was maimed or disfigured,°° or dis- 


ute specifically provides that it is 
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141 SW 1136; State v. 


[§§ 19-21 


abled,®! where the statute punishes, as an offense, a 
disabling or disfiguring by the infliction of certain 
injuries, notwithstanding a fixed purpose to maim 
is not an element of the offense,®? although there 
is authority for the view that if the term used is 
more comprehensive than that used in the statute 
the charge is not defective.°? Generally speaking 
an averment which fails to describe an injury which 
is within the statute is not sufficient.°* But the 
nature of the injury need not be set forth more 
specifically than in the general language of the 
act.2> Under statutes which enumerate several dif- 
ferent injuries, denominated ‘‘mayhem’’ therein,®® 
the indictment need not aver this statutory conclu- 
sion.27 Conversely under a statute which pre- 
scribes a punishment for certain acts without giv- 
ing a name to the offense,®* the fact that the indict- 
ment designates the erime as mayhem does not 
affect the validity of the verdict.?? 

Assault and specific injuries, with intent to maim. 
Where the statute punishes specific injuries in- 
flicted with intent to maim and disfigure, it is not 
necessary to allege that accused did maim and dis- 
figure.2. In an indictment for assault with intent 
to maim? it is not necessary to set forth what mem- 
ber of the body accused intended to destroy.* 

Permanent injury. In the absence of a demurrer, 
an objection that the information does not allege 
that the injury or disfiguration is permanent in 
character is not well taken.® 

[§ 21] 7. Attempt to Maim.* An indictment for 
an attempt to maim’ should allege some overt act 
done by accused.® : 


Nieuhaus, 217 [a] 


immaterial by what means or instru- 
ment or in what manner the injury 
is inflicted. Payne v. State, (Okl. 
Cr.) 209 BP. 334. é 
fb] Acid.—An information is not 
bad because it does not give a de- 
scription of the character of sul- 
phuric’ acid. State v. Nerzinger, 220 
Mo. 36, 119 SW 379. 

76. .State v. Nerzinger, supra. 

[a] Use of acid.—The failure to 
allege whether sulphuric acid was 
thrown into the face of the injured 
person or whether such person was 
thrown into the acid was immaterial. 
State v. Nerzinger, 220 Mo. 36, 119 
SW. 379. 

. $7. Jackson v. Com., 96 Va. 107, 
30 SE 452; State v. Gibson, 67 W. 
Va; 548, 68 SE 295, 28 LRANS 965; 


Briggs’ Case, 1 Lew...C. €. 61, See 
also Homicide § 320. 

78. State v. Newsom, 13 W. Va. 
859. 

{a] TIlustration.—An allegation 


that the weapon used was a “pistol 
or revolver” did not, it was held, 
vitiate an indictment under a stat- 
ute aimed at shooting with intent to 


be State v. Newsom, 13 W. Va. 
859. 
79. State v. Gibson, 67 W. Va. 


548. 68 SE 295, 28 LRANS 965. 
8G. Benham v. State, 1 Iowa 542; 
Com. v. Woodson, 9 Leigh (36 Va.) 


669. 

[a] Stabbing with intent to maim. 
Praag v. Woodson, 9 Leigh (36 Va.) 
669. 


81. Payne v. State, (Okl. Cr.) 209 
P 334; Canada v. Com., 22 Gratt. (63 
Va.) 899. 

[a] Several counts containing 
charges of cutting, wounding, and 
beating with intent to maim.— 
Canaaa v. Com., 22 Gratt. (63 Va.) 


899. 
82. Payne v. State, (Okl. Cr.) 209 
ed 


i See supra § 3. 
84. 


State v. Janke, 238 Mo. 378, 


Mo, 332, 117 SW 73; State v. Vaughn, 
164 Mo. 5386, 65 SW 236; State v. Van 
Zant, 71 Mo. 541; State v. Moore, 65 
Mo. 606; State v. Ray, 37 Mo. 365; 
State v. Bohannon, 21 Mo. 490; State 
v. Bailey, 21 Mo. 484; State v. Ma- 
grath, 19 Mo. 678; Carrico v. State, 
11 Mo. 579; Jennings v. State, 9 Mo. 


Pee See also Assault and Battery 
85. State v. Van Zant, 71 Mo. 541; 


Jennings y. State, 9 Mo. 862. 

[a] Statement held  sufficient.— 
State v. Janke, 238 Mo. 878, 141 SW 
1136; State v. Vaughn, 164 Mo. 536, 


65 SW 236; State v. Van Zant, 71 
Mo. 541; State v. Bohannon, 21 Mo. 
490; State v. Bailey, 21 Mo. 484; 
Jennings v. State, 9 Mo, 862. 

86. Jennings v. State, supra. 

87. Designating cffense generally 
Tp cae Es ta and Informations 

Nature and extent of injury gen- 
erally see supra §§ 7, 9. 


8S. 3 Chitty Cr. Li p 787; 1 Bast 
PB. .C. p) 402, 
89. Guest v. State, 19 Ark, 405; 


Com. v. Newell, 7 Mass. 245; Chick 
v. State, 7 Humphr. (Tenn.) 161; 1 
East P. C. p 401. 

90. Terrell v. State, 86 Tenn. 523, 
8 SW 212. 


91. Com. v. Lester, 2 Va. Cas. (4 
Va.) 198. 
92. Terrell v. State, 86 Tenn. 523, 


8 SW 212. 

93. TullysvePeo,, 6 IN. Yow. 

[a] Tllustration—An indictment 
for mayhem, under a statute defining 
the crime as “cut off or disable any 
limb or member of another intention- 
ally,’ which charged that the ac- 
cused did “cut, bite, slit and: -de- 
stroy,” the thumb of the prosecutor, 
was held sufficient because the word 
“destroy” is more comprehensive 
than the statutory word “disable.” 
Tully: v. Peo., 67 N. ¥. 15. 

94. State v. Kyle, 177 Mo. 659, 76 
SW 1014. 


Tilustration.—Allegation that 
the accused ‘‘cut and slit” the eye of 
the prosecuting witness, whereas the 
statute was directed against the put- 
ting out of an eye. State vy. Kyle, 
177. Mo. 659, 76 SW 1014. 

95. Kitchens v. State, 80 Ga. 810, 
ee 209; State v. Green, 29 N. C. 


[a] An allegation that the person 
whose private parts were injured 
was a female is equivalent to a di- 
rect allegation that the injury did 
not amount to castration. Kitchens 
v. State, 80 Ga. 810, 7 SE 209. 

{b] In an indictment for biting 
off an ear, it need not be alleged 
whether it was the right or the 
i ear. State v. Green, 29 N. C. 

96. See supra § 7. 

97. State v. Absence, 4 Port. 
(Ala.) 397. To same effect Guest v. 
State, 19 Ark. 405, 

98. See statutory provisions; and 


supra § 7. 
99. Swan v. Com, 5 KyL 238; 
State v. Vowels, 4 Or. 324. 

1. See supra §§ 4, 7. 

2. U.S. v. Gunther, 5 Dak. 234, 38 
NW_79; Com. v. Read, 4 PaLJR 459, 
10 PaLJ 141. 

10. 


3. See supra § 


soe Ridenour y. State, 38 Oh. St. 
[a] What member § injured.—in 


charging actual maim the indictment 
should set forth what member was 
actually injured, but in charging an 
assault with intent to maim under 
the statute it is not necessary to set 
forth the manner in which it was in- 
tended to inflict the injury. Ridenour 
Vv; State, 38: Oh. St. B72: 

5. State v. Enkhouse, 40 Nev, 1, 
160) P23; 

6. Allegations as to attempt gen- 
erally see Indictments and Informa- 
tions § 292. 

7. See supra § 11. 
nae Com, vy. Clark, 6 Gratt. (47 Va.) 


for later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 22-24] 


[§ 22] E. Joinder of Offenses. Where the words 
of the statute are in the disjunctive, with intent to 
maim or with intent to disfigure, an averment of 
either is sufficient;!° and the general rule is applied 
that, under a statute enumerating disjunctively sey- 
eral offenses connected with the same transaction"? 
and with the intent necessary to commit the of- 
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fense,!? they may be alleged conjunctively ; and 
must be so alleged when embraced in one count.!? 
So under a statute providing several means in the 
alternative whereby the offense may be committed, 
an indictment may charge them conjunctively as 
one offense.'4 


V. ISSUES, PROOF, AND VARIANCE 


[§ 23] The general rules as to issues, proof, and 
variance in criminal prosecutions’ apply in Se 


cutions for mayhem.?® 


VI. DEFENSES 


[§ 24] In addition to the defenses available in 
all criminal prosecutions,‘7 the nonexistence of one 
or more of the essential elements!® of the offense 
is of course a defense. 

Self-defense.'° The fact that the acts charged 
were committed in legitimate and necessary selt- 
defense is a good defense to an indictment or to 
an appeal of mayhem at common law,?° and may 
be shown in a prosecution under the modern stat- 
utes;?1 but the defense can only be sustained by 
proof that the resistance was in proportion to the 
injury offered,?? and of course is not sustained where 
there is nothing to show that the acts of the in- 
jured person would warrant a reasonable person in 
believing that an attack would be made.?* But the 
mere fact that accused voluntarily entered into the 
conflict during which the acts charged were com- 
mitted does not prevent him from relying on this 


9. See generally Indictments and|Evidence as 


defense.?4 

Forcible ejection of accused from a certain build- 
ing. The fact that the acts complained of were com- 
mitted while the injured person was in the exercise 
of a legal right and without the use of undue 
force, attempting to eject accused from a certain 
building, is not a defense.?° 

Mutual conflict. While under some statutes the 
mere fact that the injury occurred in the course of 
an altercation between accused and the injured per- 
son is no defense,”* under other statutes hability 
as for mayhem is excluded when the act is done 
by ‘‘chance medley, sudden affray or adventure,’’ 
or in a‘fight had by consent.?* 

Right of one standing in loco parentis to chastise 
the injured person is not a defense where it ap-. 
pears that the chastisement inflicted was beyond 
any real or apparent necessity.”® 


Informations §§ 320-356. 
oo Spee of offenses in charge.of 
mere or assault with intent to 
aim see Indictments and Informa- 
ree §§ 512, 521. 
10. Peo. v. Alexander, 
437, 205 P.876; 1 Hast P. C. 


56 Cale JA. 
p 402. 


ll. State v. Nieuhaus, 217 Mo. 
332, 117 SW 738; State v. Van Zant, 
71 Mo. 541. 

-{a] Maimed, wounded, and dis- 


figured.—State v. Nieuhaus, 217 Mo. 
332, 117 SW 73. 
12. Angel v. Com., 2 Va. Cas. (4 


Va.) 231. See Derieux v. Com., 2 Va. 
Cas. (4 Va.) 379. 

[a] Shooting with intention to 
maim, disfigure, disable, and kill.— 
renee v..Com. 2° Va: .Casi4 irVa.) 

KX 

13. Angel v. Com., supra. 

14. State v. Aijley, 3 Heisk. 
. (Tenn.) 8. See Canada v. Com., 22 
Gratt. (63 Va.) 899 (several counts 


containing charges of cutting, 
wounding, and beating with intent to 


maim). 

[a] Charge that the accused “did 
slit, cut off and bit off the ear.”— 
State v. Ailey, 3 Heisk. (Tenn.) 8. 

15. See Indictments and Informa- 


tions §§ 438-481 


16. See cases infra this note. 
[a]. Proof.—It has been held that 
the fact that an indictment for 


wounding with intent to maim con- 
tained an allegation as to the means 
used did not confine the prosecution 
to the means stated. Briggs’ Case, 
Ae WasCe.c. 

[b] Variance.—(1) When the in- 
dictment alleged that the slave who 
was maimed belonged to defendant’s 
wife, while the evidence showed that 
defendant himself was the owner, 
the variance was fatal; the allegation 
of ownership, being a material part 
of the description of the slave, must 
be provea as laid, in order to identify 
the person on whom the offense was 
committed, thus enabling defendant 
to prepare his defense, and making 
the record of his conviction or ac- 
guittal a protection against a second 
indictment for the same offense. 
Eskridge v. State, 25 Ala, 30. (2) 


charged’ in the indictment involving 
at attempt to commit mayhem is or- 
dinarily inadmissible. Dahlberg v. 
Peo., 225 Ill. 485,.80 NE 310. (3) 
Thus evidence as to an injury alleged 
to have been caused by the stroke 
of an umbrella, which evidence was 
given by a physician who examined 
the injured person some time after 
the injury was not admissible where 
the overt act relied on in the indict- 
ment was the throwing of red pep- 
per. Dahlberg v. Peo., supra. (4) 
Under an indictment for maliciously 
cutting and wounding with intent to 
maim, evidence of bodily injuries by 
other means with intent to maim is 
not admissible. State v. Gibson, 67 
ane Va. 548, 68 SE 295, 28 LRANS 
[ec] In North Carolina a motion 
to dismiss the prosecution for maim- 
ing, aS in case of nonsuit, was prop- 
erly denied where there was evidence 
not only of mayhem, but of an as- 
sault with a deadly weapon and an 
assault with serious damage, as to 
which Consol, St. § 4640 was appli- 
cable. State v. Wilson, 125 SE 612. 
17. See Criminal Law §8§ 711-777; 
and infra text and notes 20-24. 
Capacity to commit and responsi- 
bility for crime see Criminal Law 


§§ 71-89. 

18. Elements of offense see supra 
§§ 3-11. 

19. Admissibility of evidence see 


infra § 26. 
Burden of proof and presumptions 
see infra § 25 


§ Semceney of evidence see infra 
20. 1 East P. C. p 402. 
[a] Defense of property.—This 


plea is confined to defense of person 
and not extended to defense of prop- 
erty, unless the defense is against a 
known felony threatened to be com- 
mitted with violence against his 
property. 1 East P. C. p 402 
Self-defense generally see Assault 
and Battery § 234 et seq; Homicide 


§ 205 et seq. 


21. Ala.—Green v. State, 151 Ala. 
14, 44 S 194, 125 AmSR 17, 15 Ann 
Cas 81; State v. Abram, 10 Ala, 928. 


to an overt act mot Sy pins Flacrdom v. State, 4 Blackf. 
Mo.—State v. Bunyard, 253 Mo. 


347, 161 SW 756; State v. Bidstrup, 
237 Mo, 273, 140 SW 904. 

N. G—State v. Skidmore, 87 N. C. 
509; State v. Crawford, Pris « C..425; 
State v. Evans, 2 N. Co 

Tex.—Keith v. State, 730 Tex, _Cr. 
264, 232 SW 321, 16 ALR 949. 

Va.—Jackson vy. Com., 96 Va. 107, 
30 SE 452. 

{a] Willfulness of slave. — Under 
a statute declaring that every slave 
“who shall wilfully maim, put out 
an eye, or cut,*or bite off the lip, ear, 
or nose of any white person, shall 
suffer death,” if the slave was en- 
aged in mortal strife, his adversary 
armed with a deadly weapon, and he 
defenseless, the element of willful- 
ness would be lacking from acts of 
the slave done under such circum- 
stances. State v. Abram, 10 Ala. 928. 

22. Ala.—Green v. State, 151 Ala. 
14, 44 § 194, 125 AmSR 17, 15 Ann 
Cas 81. 


Cal.—Peo. v. Wright, 93 Cal. 564, 
29 P 240. 
pipers ey oon v. State, 4 Blackf. 
Mo.—State v. Bunyard, 253 Mo. 


347, 161 SW 756. 

N. C.—State v. Evans, 2 N. C. 281. 

Eng.—1 East P. C. p 402. 

23. Peo. v. Alexander, 56 Cal. A. 
437, 205 P 876. 

24 State v. Bunyard, 253 Mo. 347, 
161 SW 756. 

25. State v. Bunyard, supra. 

[a] Authority to eject. — Where 
the prosecuting witness, a school- 
teacher, was conducting an enter- 
tainment in the schoolhouse when 
the offense was committed, the court 
said that in the absence of a con- 
trary showing it would assume that 
Rev. St. (1909) § 10,784, had been 
complied with, and that the teacher 
had the right to eject disturbers. 
State v. Bunyard, 253 Mo. 347, 161 
SW. 756. 


26. Peo. v. Wright, 93 Cal. 564, 29 
P 240. 

27. See supra § 3. ; 

28. State v. McDonie, 89 W. Va. 


185, 109 SE 710. 


12. [40 C/5.] 
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[§ 25 


Vil. EVIDENCE” 


[§ 25] A. Presumptions*®® and Burden of Proof.** 
As in other criminal cases,** the prosecution must 
prove every element of the offense as charged.** 

Intent.** Where the statute is aimed at an act 
committed with intent to maim, the intent must 
be proved.*® But even where a specific intent to 
maim, disfigure, or disable, is an element, the intent 
may generally be presumed from the circumstances 
connected with the commission of the act;*® or 
from the commission of the\ prohibited act unless 
the contrary appears;*? and further proof need not 
be adduced to show intent.** Moreover, where a 
specific intent is not required by the terms of the 
statute, the intent to inflict an injury may be pre- 
sumed from the commission of the act,?® and in 
such case if the means used in the commission of 
the offense were such as would in the manner used 
ordinarily result in maiming, the law presumes that 
the intention was to maim, without regard to the 
knowledge of the party using such means as to 
whether or not they were calculated to maim.4? But 
there is authority for the view that the doing of the 
act does not raise a presumption that it was done 
with the specific intent,4! and no presumption that 
the specific intent existed may be indulged where 
the result which would constitute the offense is not 
the ordinary or natural result of the inStrumen- 
tality used by accused.*#2 Under a charge of assault 
with intent to maim, where no maiming actually 
results, there is not any presumption of fact or of 
law that accused intended that which his act in fact 


29. Judicial notice in criminal 


ed to show that accused intentionally 


produced ;** but the specific intent may be inferred 
from the surrounding circumstances, and where 
there has been an actual maiming, the existence 
of the specific intent may be inferred from the 
fact of maiming.*® 

Malice, unlawfulness, and willfulness. It may be 
presumed from the commission of the act that it. 
was done unlawfully,4® maliciously,*7 or on pur- 
pose.4® Moreover malice may be presumed from the 
instrumentality used.*® 

Premeditation and lying in wait. It has been held, 
under a statute making a premeditated design 
evineed by lying in wait or otherwise an element 
of the offense,°° that the existence of the design 
cannot be found from the mere proof of the com- 
mission of the act.5! But there is authority for the 
view that a lying in wait®? or malice aforethought** 
may be presumed from the circumstances sur- 
rounding the ease. 

Self-defense.** On the theory that the burden of 
proof never shifts®> it is erroneous to charge that 
if the injury is found to have been inflicted the 
burden is on defendant to show that it was 1n- 
flieted under circumstances making it justifiable,°® 
but the contrary view has been taken.®? Even 
where self-defense is regarded as an affirmative de- 
fense, it has been held that it may arise as an 
issue upon the evidence introduced by the prose- 
cution.°® 

Extent of injury.5? Where the injury is such as 
would ordinarily be permanent, the presumption 


Cal.—Peo. v. Wright, 93 Cal. 564, 


cases see Criminal Law §§ 948-992. 

30. See generally Criminal Law 
§§ 1005-1033. 

81. See generally Criminal Law 
§§ 993-1004. 

32. See Criminal Law § 993. 

33. See cases infra this sectign. 

34. Intent as an element of of- 
fense see supra § 4. 

35. Briggs’ Case, 1 Lew. C. C. 61. 

36. Peo. v. Yuskauskas, 268 Ill. 
328, 109 NE 319; State v. Nerzinger, 
220 Mor 36," 119 SW 379; Rez. v-. 
Smith sy & Pi 1737) 84 Hel 673. 
See Dahlberg v. Peo., 225 Ill. 485, 80 
NE 310 (dictum). 

[a] Instrumentality used.—Reg. 
Ve smith, 8°C) & PP. 173°°384 HCL 67s. 

37. Dak.—U. S. v. Gunther, 5 Dak. 
234, 38 NW 79. 

Iowa.—State v. Jones, 70 Iowa 505, 
30 NW 750; State v. Clark, 69 Iowa 
196, 28 NW 537. 

Minn.—State v. Hair, 37 Minn. 351, 
34 NW 8938. 

Mo.—State v. Nerzinger, 220 Mo. 
36, 119 SW 379; State v. Ma Foo, 110 
Mo. 7, 19 SW 222, 33 AmSR 414. 

N. J.—State v. Mairs,1 N. J. L. 518. 

N. C.—State v. Skidmore, 87 N. C. 
509seState, Vv. Girking 23.4 NO. hk: 
State, Ve wCrawiord,, La IN. Co 4253 
State v. Evans, 2 N. C. 281; State v. 
Irwin, 2.N. C. 112. 

Pa.—Com. v. Petck, 2 Pa. Dist. & 
Co. 227. 

[a] Reason for rule.—‘‘Men are 
presumed to intend all the natural 
and probable consequences of their 
own deliberate acts.” State v. Jones, 
70 Iowa 505, 508, 30 NW 750. . To 
same effect U. S. v. Gunther, 5 Dak. 
234, 38 NW 79; Ridenour v. State, 38 
On (Stae27 258 Comaev., betck 2 ba, 
Dist. & Co. 227. 

{b] By statute in some jurisdic- 
tions the design to injure or disfigure 
is inferred from the fact that the 
injury was inflicted unless the cir- 
cumstances indicate the contrary. 
Payne v. State, (Okl. Cr.) 209 P 334. 

{c] Intent to injure or intent to 
disfigure.—Where the evidence tend- 


bit off the ear of the injured person, 
it was stated that the jury could not 
have found that the intent was 
merely to injure and not to disfigure. 
se v. Clark, 69 Iowa 196, 28 NW 

38. See cases supra notes 36, 37. 

39. Henry v. State, 125 Ark. 237, 
188 SW 539; Peo. v. Wright, 93 Cal. 
564, 29 P 240. See Eskridge v. State, 
25 Ala. 30 (an instruction permitting 
the jury to look to the character of 
the wound for the purpose of deter- 
mining whether accused fired with a 
view of striking and disabling the 
leg of the injured person was not 
improper, and the jury might prop- 
erly consider the circumstances 
above mentioned as indicating that 
accused was close to the victim); 
Baker v. State, 4 Ark. 56, 63 (‘the 
act being unlawful in itself, evidenc- 
ing a malicious intent, it is imma- 
terial by what means, or with what 
instrument, the injury is effected’'). 

40. Davis v. State, 22 Tex. A. 45, 
2 SW 630. 

41. Smith 87 Fla, 502, 
100 S 738. 

42.. Lee v. Com., 135 Va. 572, 115 
SE 671; State v. Bleedow, 45 Wis. 279. 

{a] Striking with fist.—Lee v. 
Peo VS OMiaa >) Se Gry 

[b] Throwing stone. — State v. 
Bleedow, 45 Wis. 279. 

43. O’Brien v. State, 31 Oh. Cir. 
Chin sh 

44. State v. Foster, 281 Mo. 618, 
220 SW 958; O’Brien v. State, 31 Oh. 
Cin Ctma3se ; 

[a] Manner of striking the blow, 
the part cf the body struck, etc.— 
OBrien Vv. (State, SL Oh Cir (Ce 133: 

[b] Use of a deadly weapon and 
the infliction of certain wounds.— 
pu v. Foster, 281 Mo. 618, 220 SW 


v. State, 


ato Ridenour vy. State, 38 Oh. St. 
“46. Peo. v. Wright, 93 Cal. 564, 29 
P 240 


eae . Ark.—Baker vy. State, 4 Ark. 


29 P 240; Peo, v. Nunes, 47 Cal. A. 
346, 190 P 486.: 


Colo.—Carpenter v. Peo., 31 Colo. 
284, 72 P 1072. 

Dak.—U. S. v. Gunther, 5 Dak. 234, 
38 NW 79. 

Tenn.—Terrell v. State, 86 Tenn. 
523, 8 SW 212; Worley v. State, 11 
Humphr. 172. 

48. State v. Skidmore, 87 N. C. 


509; State v. Evans, 2 N. C. 281. 

49. State v. Ma Foo, 110 Mo. 7%, 
19 SW 222, 33 AmSR 414. 

50. See supra § 5. 

51. Godfrey v. Peo., 63 N. Y..207; 
Burke. v., Peo. 4 Hun “CN Yo )e48i, 
2} Cow. Cr. 258. 

52. Respublica  v. 
Yeates (Pa.) 415. 

53. State v. Nerzinger, 220 Mo. 
36, 119 SW_ 379; State v. Irwin, 2 
N. C. 112; Respublica v. Langceake, 
1 Yeates (Pa.) 415. But see Penn- 
sylvania v. McBirne, Add. (Pa.) 28 
(where the offense was punishable by 
death). 

54 As a defense see supra § 24. 

55. See Criminal Law § 993. 

56. State v. Conahan, 10 Wash. 
268, 38 P 996. 

{a] Harmless error.—Under 
evidence, however, it was held that 
the error was without prejudice. 
pate v. Conahan, 10 Wash. 268, 38 P 

57. State v. Bidstrup, 237 Mo. 273, 
140 SW 904; State v. Skidmore, 87 
IN @. 509% 

[a] Mlustration.—It has been held , 
that where the injury occurred in a 
fight and there was no proof as to 
the condition of the parties strug- 
gling upon the ground beyond the 
proof of the fight itself, inasmuch as 
the mutilation . was admitted, a 
charge which made it incumbent on 
defendant to satisfy the jury that the 
act was done in his necessary de- 
fense was proper. State v. Skidmore, 
87_N. C. 509. 

58. State v. Bidstrup, 237 Mo. 273, 
140 SW 904. 

59. See supra § 9. 


Langeake, 1 


the 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§§ 25-28] 


that it is permanent will be indulged in the absence 


of a showing to the contrary.®° 


[§ 26] B. Admissibility. General rules as to the 
admissibility of evidence in criminal cases*! are ap- 
plied in prosecutions for mayhem, including the 
statutory maim, or for injuring or assaulting with 
Tf otherwise in accord with the 
rules of evidence, any evidence which fairly tends 
to throw light upon a particular issue involved 
may be considered,®* such as evidence as to whether 
the act was inflicted maliciously®* and willfully® 
But of course evidence which 
has no bearing on any matter at issue®? or which 
otherwise violates rules of evidence®® should not be 
admitted. A plat or diagram of the locus in quo 
is properly excluded where it is so inaccurate as to 


intent to maim.®? 


or as to motive.®® 
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res geste. 
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confuse the jury.®® 

Declarations by the injured person 
which are part of the res geste are admissible,’° 
but it has been held that certain statements made 
by the injured person some time after the occur- 
rence should not have been admitted as part of the 


[§ 27] C. Weight and Sufficiency. General rules 
as to the weight and sufficiency of evidence’? are 
applied in prosecutions for mayhem, including the 
statutory maim, or for injuring or assaulting with 
intent to maim;7? and in applying these rules there 
have been decisions as to the sufficiency of evidence 
on the issues as to the identity of the guilty per- 
son,’* intent,7> the nature and extent of the in- 
jury,’® and as to self-defense.‘ 


[§ 28] A. Province of Court and Jury. Under | general rules’® it has been held that whether the 


60. Baker v. State, 4 Ark. 56. 

[a] Lameness.—Where it appeared 
from the evidence that a person was 
disabled so as to be unable to walk 
at the time, and there was no fur- 
ther evidence showing the wound to 
have been but temporary or that the 
person had recovered, it was held 
that the disabling was sufficiently 
established and might be presumed 
to have continued. Baker v. State, 


4 Ark. 56. 

61. See Criminal Law §§ 1034- 
1558. 

62. See cases infra this section. 


63. Eskridge v. State, 25 Ala. 30; 
Peo. v. Demasters, 109 Cal. 607, 42 
P 236; State v. Fry, 67 Iowa 475, 25 
NW 738; Cole v. State, 62. Tex. Cr. 
270, 188 SW 109; State v. McDonie, 
89 W. Va. 185, 109 SE 710. 

[a] Evidence held admissible.— 
Where one accused of assault with 
intent to maim claimed that she 
acted to repel an attempt to rape 
her, the state could show numerous 
previous acts of intercourse between 
the parties, and that the victim went 
to the place of the offense at ac- 
cused’s invitation. Cole v. State, 62 
Tex, Cr. 270, 138 SW 109. 

[b] Character of the wound may 
be considered in determining the 
manner in which it was inflicted and 
in determining as to whether ac- 
cused intended to disable the injured 
person. Eskridge v. State, 25 Ala. 


30. 

[c] Evidence of ill feeling admis- 
sible on behalf of prosecution.—State 
v. Fry, 67 Iowa 475, 25 NW 738. 

[d] Evidence of threats (1) by 
accused is admissible. Peo. v. De- 
masters, 109 Cal. 607, 42 P 236; State 
v. Fry, 67 Iowa 475, 25 NW 738; 
Keith v. State, 89 Tex. Cr. 264, 232 
SW 321, 16 ALR 949. (2) Evidence 
bearing on alleged threats by the in- 
jured person is admissible on the 


issue as to self-defense. Keith v. 
State, supra. 
64. Bowers v. State, 24 Tex. A. 


642, 7 SW 247, 5 AmSR 901; Jackson 
v. Com., 96 Va. 107, 30 SH 452. 

[a] Testimony of accused as to 
malice.—Where malice is an element 
of the charge it is proper to permit 


accused to testify that he acted 
without malice. Jackson vy. Com., 96 
Va. 107, 30 SE 452. 

65. Bowers v. State, 24 Tex. A. 
542, 7 SW 247, 5 AmSR 901. 

[a] TIllustration.—It is error to 


reject evidence showing that the act 
was not willfully done where this is 
an element of the statutory offense. 
_ Bowers v. State, 24 Tex. A. 542, 7 
SW 247, 5 AmSR 901. 

66. White v. State, (Okl. Cr.) 210 
P_ 313; Keith v..State, 89 Tex. Cr. 
264, 232 SW 321, 16 ALR 949. 

[a] Tlustrations.—(1) Testimony 
of the prosecuting witness that he 
was called before the federal grand 
jury to testify against defendant, 
and that he saw defendant at the 


time of the latter’s trial, in connec- 
tion with defendant’s statements at 
the time of the assault, was admis- 
sible to show defendant’s motive. 
Keith v. State, 89 Tex. Cr. 264, 232 
SW 321, 16°-ALR 949. (2) Hither 
party to a personal physical encoun- 
ter resulting in mayhem may intro- 
duce testimony tending to show that 
ill feeling between the parties had 
been engendered by another lawsuit 
in which they were interested. White 
v. State, (Okl. Cr.) 210 P 313. 

67. Jackson, v.. Com., 96 Va. .107, 
30 SE. 452. 

68. See cases infra this note. 

{a] No proper foundation for ad- 
mission.—(1) The admission of evi- 
dence as to an instrument which was 
not identified as the one used in the 
attack by accused has been held im- 
proper. Payne v. State, (Okl. Cr.) 
209 P 334. (2) Evidence of the vio- 
lent character of the prosecuting 
witness has been held inadmissible 
under the charge of wounding less 
than mayhem under the statute, in 
the absence of a showing of any 
hostile demonstration, overt acts, or 


threats. State v. Saunders, 37 La. 
Ann. 389. 
{b] Question argumentative and 


calling for conclusion.—Where de- 
fendant wus in court and also the 
ear which was bitten off, it was held 
improper to ask a question as to his 
ability to bite off the ear of the in- 
jured person, because it called for a 
conclusion and was argumentative. 


Spe Ven ustate,..(OklLes@r.)) 210). sP 
13. 
69. State v. Bidstrup, 237 Mo. 273, 


140 SW _ 904. 
an Crookham vy. State, 5 W. Va. 


10. 

[a] Dlustration.— Under an in- 
dictment for stabbing, cutting, and 
wounding with intent to maim, etce., 
declarations connecting the name of 
accused with the act of stabbing 
were held admissible. Crookham vy. 
State, 5 W. Va. 510. 

Res geste generally see Criminal 
Law §§ 1114-1121. 

71. Payne vy. State, (Okl. Cr.) 209 
P 334. 

See Criminal Law §&8§ 1559- 
73. See cases infra this section. 
[a] Evidence held sufficient to 

support a verdict of guilty or to 

prove the offense charged.—Henry v. 

State, 125 Ark. 237, 188 SW 5389; Peo. 
v. Alexander, 56 Cal. A. 437, 205 P 
876; Peo. v. Conners, 246 Ill. 9, 92 NE 
567; State v. Fry, 67 Iowa 475, 25 
NW 738; State v. Hair, 37 Minn. 351, 
34 NW 893; State v. Bidstrup, 237 
Mo. 278, 140 SW 904; State vy. Enk- 
house, 40 Nev. 1, 160 P 23; Payne 
v. State, (Okl. Cr.) 209 P 334; Daggs 
Vee caceyelon OK Ole Ad.) Libs ba 20.0; 
U. S. v. Bugarin, 15 Philippine 189; 
Terrell v. State, 86 Tenn. 523, 8 SW 
212; Lee v. State, 66 Tex. Cr. 567, 
148 SW 567, 40 LRANS 1132. 


[b] Evidence held insufficient: 
(1) To justify a conviction of an 
assault with attempt to commit 
mayhem. Dahlberg v. Peo., 225 Ill. 
485, 80 NE 310. (2) To support a 
conviction of unlawful shooting with 
intent to maim within Code (1919) 


Fagte2- Hay v. Com., (Va.)'123 SH 
74. See cases infra this note; and 


generally Criminal Law § 1584. 

[a] Evidence held sufficient to 
show that accused was the guilty 
person. Peo. v. Cenners;) 246 Tl. 9, 
92 NE 567; Dages v. State, 15 Okl. 
Crmlereed 15) 22 266: 

Sufficiency of evidence as to alibi 
generally see Criminal Law § 1588. 

75. See cases infra this note. 

[a] Evidence held insufficient.— 
(1) An indictment under a statute 
for cutting, etc., with intent to maim 
and disable, is not supported by evi- 
dence of intent to produce a tem- 
porary disability. ~Rex v. Boyce, 1 
Moody C. C. 29. (2) Discharging a 
gun at the prosecutor at such a dis- 
tance that the shot only rattled 
against his back and could not have 
injured him will not sustain the 
felonious charge of shooting with in- 


tent to maim. Reg. v. Abraham, 1 
Coxs@s -C.9208! 
76. See cases infra this note. 


[a] Evidence held sufficient: (1) 
To show permanent disfigurement. 
State v. Enkhouse, 40 Nev. 1, 160 
P 23. (2) To warrant a finding that 
defendant put out his victim’s eye, 
notwithstanding an oculist testified 
that it was barely possible a future 
operation might be beneficial. Peo. 
v. Nunes, 47 Cal. A. 346, 190 P 486. 

77. See cases infra this note. 

[a] ZBvidence held sufficient: (1) 
To require submission to the jury of 
the question as to whether accused 
had been informed of an alleged 
threat against him made by the 
prosecuting witness. Keith v. State, 
89 Tex. Cr. 264, 232 SW 321, 16 ALR 
949. (2) To raise issue of self- 
defense. State v. Bidstrup, 237 Mo. 
273, 140 SW 904. (3) To show that 
accused did not act in self-defense. 
Peo. v.. Alexander, 56 Cal, A. 437, 
205 P 876. (4) To uphold verdict 
of guilty in a case in which accused 
gave testimony for the purpose of 
shewing provocation and apprehen- 
sion of danger from the injured per- 
son. Terrell v. State, 86 Tenn. 523, 
8 SW 212. 

[b] Evidence held insufficient to 
raise issue as to self-defense. State 
Pup daany aud, 253 Mo. 347, 161 SW 


[ec] Evidence of prosecution.—In 
some jurisdictions the issue of self- 
defense may arise on evidence intro- 
duced by the prosecution, although 
accused has not relied on that de- 
fense. State v. Bidstrup, 237 Mo. 
273, 140 SW 904. 

78. See Criminal Law §8§ 2272- 
2352%. 
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offense has been committed is a question for the 
jury,”® and this includes questions as to certain spe- 
cific elements of the offense, such as intent,*°° mal- 
ice,81_ and premeditation.s*? So too whether the 
part of the human body mentioned in the statute 1s 
a member of the body has been held to be for the 
jury,®* as has the question as to whether the injury 
was of such character as would render aécused 
guilty of the offense charged.** 

Guilt of person who did not personally inflict in- 
jury. The question as to whether the act charged 
‘was the ordinary and probable effect of the wrong- 
ful act specifically agreed on by conspirators so as 
to render liable one of the conspirators who had 
not actually committed the act is ordinarily for 
the jury.®® 

Defenses. On an issue as to self-defense there 
have been decisions to the effect that the evidence 
was such as to require the submission to the jury 
of the question as to whether accused had reason- 
able cause to apprehend the immediate danger of 
death or great bodily harm,*° and as to whether cer- 
tain alleged threats by the prosecuting witness had 
been communicated to accused.*? 

[§ 29] B. Instructions. General rules as to in- 
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structions** apply in prosecutions for mayhem, in- 
cluding the statutory maim, or for injuring or as- 
saulting with intent to maim.®® The court must 
submit all questions of fact to the jury and cannot 
assume as true what must be found by the jury 
as a fact,®° but an instruction is not open to the 
objection that the court has assumed as existing @ 
particular fact, where it appears from the whole 
instruction that the question has been fairly sub- 
mitted for the determination of the jury.°t Where 
the law provides that the acts shall be done ‘‘ will- 
fuily’’®? or ‘‘maliciously,’’®? the court should de- 
fine or explain such terms to the jury. Moreover 
the circumstances may be such as to require a re- 
quested instruction emphasizing a particular ele- 
ment of the offense charged.°* The court should not 
submit to the jury a theory of guilt which is not 
covered by the formal accusation;®*° nor should a 
charge be given which permits a conviction, even 
though a necessary element of the offense may have 
been lacking.®*® Under general rules®? the court may 
properly refuse a requested charge which does not 
contain a correct statement of the law applicable,®* - 
as where it imposes a greater burden of proof on 
the prosecution than the law requires of it,®® or a 


79. See cases infra this section. jured person of its use. Slattery v.| SW 1014. 
sO. Ill.—Peo. v. Yuskauskas, 268] State, 41 Tex. 619; Bowers v. State, {a] Illustration. — An instruction 
Ill. 328, 109 NE 319. 24 Tex. A. 542, 7 SW 247, 5 AmSRJ| Submitting to the jury the question 


Iowa.—State v. Jones, 70 Iowa 505, 
30 NW 750. ‘ 

Pa.—Respublica_ v. 
Yeates 415. 

Tex.—Bowers v. State, 24 Tex. A. 
542, 7 SW 247, 5 AmSR 901. 

Hng.—Reg. v. Smith, 8 C. & P. 173, 
34 ECL 673; Rex v. Coke, 16 How. St. 
Tr. 54. 

Sl. U. S. v. Gunther, 5 Dak. 234, 
38 NW 79; Respublica v. Langcake, 
1 ‘Yeates (Pa.) 415. 

82. Tully v. Peo., 67 N. Y. 15. See 
Reéspublica v. Langceake, 1 Yeates 
(Pa.) 415 (as to lying in wait). 
"83. Slattery v. State, 41 Tex. 619. 


Langcake,’ 1 


But. see cases supra § 7 note 83 [g]. | 


“' [a] On the other hand it has been 
said that: ‘The ‘front tooth’ is not, 
however, used in terms in our code 
as a ‘member of the body,’ but we 
think it clear that it comes within 
the import of the word ‘member’ as 
used in the code and in common ac- 
ceptation, and, under the authorities 
cited above, we believe that as to 
‘the front tooth’ the court may well 
assume that it is ‘a member’ of the 
body, without submitting the ques- 
tion as a matter of fact to the 
jury. (Slattery v. State, 41 Tex. 619, 
appears to hold otherwise.) It would 
be, however, in this case a question 
of fact, to be found by the jury, 
whether a ‘corner tooth’ was a ‘front 
tooth.” > High v. Staté, 26 Tex. A. 
545, 572, 10 SW 238, 8 AmSR 488. 

84. Republic v. Gallagher, 9 Ha- 
waii 587; Com.’ v. Petck, 2 Pa. Dist. 
& Co. 227; Slattery v. State, 41 Tex. 
619; Bowers v. State, 24 Tex. A. 542, 
7 SW 247, 5 AmSR 901. 

[a] Rule applied where the ques- 
tion at issue was as to whether the 
ultimate amputation of the injured 
person’s finger was the direct conse- 
quence of the act of accused. Com. 
v. Petck. 2’ Pa, Dist. & '\Co.! 227. 

[b] Tilustrations.— (1) Under a 
statute making it an offense to cut 
or tear off an ear with intent to 
disfigure, it was held that the ques- 
tion whether or not the prosecutor’s 
personal appearance was impaired 
was properly left to the jury. Re- 
public v. Gallagher, 9 Hawaii 587. 
(2) Where the statute defines the of- 
fense to be the depriving of a person 
of any member of his body, it is a 
question for the jury to determine 
whether the member was so injured 
as substantially to deprive the in- 


901, 

85.. Bowers v. State, supra. 

86. State v. Bidstrup, 237 Mo. 278, 
140 SW _ 904. 

87. Keith v. State, 89 Tex. Cr. 264, 
232 SW 321, 16 ALR 949. 

[a] Issue raised by testimony of 
accused.—The fact that the issue 
arose only from the supporting testi- 
mony. of accused himself did not, 
it was held, prevent the issue from 
being one of fact for the jury. Keith 
v. State, 89 Tex. Cr. 264, 232 SW 321, 
16 ALR 949, 


ee See Criminal Law §§ 2353- 
89. See cases infra this section. 
[a] Form of instructions.—State 


v. Ma Foo, 110 Mo. 7, 19 SW 222, 33 
AmSR 414; Jennings v. State, 9 Mo. 
aoe Payne y. State, (Okl. Cr.) 209 P 


90. Slattery v. State, 41 Tex. 619. 

91. State v. Ma Foo, 110 Mo, 7, 
19 SW 222, 83 AmSR 414; Peo. v. 
Concepcion, 30 Porto Rico 443. 

[a] Intent.—State v. Ma Foo, 110 
Mo. 7, 19 SW 222, 38 AmSR 414. 

[b] Nature and extent of wound. 
ie v. Concepcion, 30 Porto Rico 

92. Bowers v.: State, 
542, 7 SW. 247, 5 AmSR 901. But 
see State v. Munson, 76 Mo. 109 
(where the court referred to the ‘‘un- 
lawfulness” of the act without men- 
tioning a “willful” or “intentional” 
shooting). 

93. Bowers v. State, 24 Tex. A. 
, 7 SW 247, 5 AmSR 901. 

[a] Wound less than mayhem.— 
It has been held to be the duty of 
the court to define the word ‘“ma- 
liciously”’ in the statute referring to 
the infliction of a wound less than 


24 Tex. A. 


mayhem. State v. Cook, 42 La. Ann. 
85, 7 S 64, 

94. Lee v. Com., 135 Va. 572, 115 
SE 671. 

[a] Qlustration.—Under an indict- 


ment under Code (1919) § 4402, relat- 
ing to maiming, where the jury may 


have found that, although defendant’ 


struck the prosecuting witness in the 
face while he was retreating, he used 
no other instrument than his fist, 
it was error to refuse an instruction 


that he, could not be convicted un-: 


less he intended to kill, maim, or dis- 
figure the prosecutor “permanently.” 
Mee-v. Com, 235i Via. Size db Sra. 6 yale 

95. State v. Kyle, 177 Mo. 659, 76 


whether the defendant put out an 
eye, when there is no such averment 
in the information, is erroneous. 
State v. Kyle, 177 Mo. 659, 76 SW 


1014. 

Si State v. Absence, 4 Port. (Ala.) 
[a] Accessaries.—-A charge that 
the accessary, if he did any act as- 
sisting the principal, must be found 
guilty of the same crime, is too 
broad. He may have been ignorant 
of the intent to commit mayhem on 
the part of the principal, and have 
had no such intention himself. State 
v. Absence, 4 Port. (Ala.) 397. 

rege See Criminal Law §§ 2506— 

98 Green v. State, 151 Ala. 14, 44 
S 194, 425 AmSR 17; 15 AnnCas 81; 
Molette v. State, 49 Ala. 18; Payne 
v. State, (Okl. Cr.) 209 P 334. 

[a] Iustrations—(1) A charge 
requested on behalf of defendant in- 
cluded “malice aforethought” as an 
element of the crime, whereas the 
statute contained no reference to 
“malice aforethought” but did pro- 
vide that the act must be done ‘‘ma- 
liciously.”” Green v. State, 151 Ala. 
14, 44 S$ 194, 125 AmSR 17, 15 AnnCas 
81. (2) A requested charge required 
that the jury ‘‘must believe beyond 
a reasonable doubt that, if either of 
the defendants struck the blow, they 
did so with the premeditated design 
to destroy the sight of the eye,” 
whereas the language of the statute 
was “with premeditated design to in- 
jure another.” Payne v. State, (Okl. 
Cr) 2090 *334y S37. 

99. State v. Jones, 70 Iowa 505, 30 
NW 750; State v. Nerzinger, 220 Mo. 
36, 119 SW 379; White v. State, (Okl. 
Cr.) 210 P 313; Keith v. State, 89 Tex. 
Cr. 264, 232 SW 321, 16 ALR 949. 

_ ta] THustrations—(1) Requested 
instruction that the jury would not 
be warranted in convicting unless 
there was other evidence of the ex- 
istence of intent than the mere pre- 
sumption which would arise from the 
doing of the act or the manner in 
which it was done. State v. Jones, 70 
Iowa 505, 30 NW 750. (2) A re-- 
quested instruction that to convict 
the jury must find that defendant 
bit off the ear of the prosecuting 
witness, and that such act was done 
with a premeditated design perma- 
nently to disable, injure, or disfigure 
such witness, was improper, since the 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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requested instruction which. has already been coy- 
ered sufficiently by other instructions.1 

As to lesser offense. Notwithstanding the charge 
of mayhem or the particular statutory crime involv- 
ing mayhem or attempt to maim involves a lesser 
offense,? under general rules? the court is not re- 
quired to instruct as to a lesser offense where no 
issue as to such offense arises under the evidence,* 
as where the only question presented by the facts 
is whether or not defendant committed the offense 
charged in the indictment or information. In 
some jurisdictions it is proper® and necessary’ tor 
the court to give a charge as to aggravated assault 
and battery under a charge of mayhem, and in the 
case of an assault with intent to commit mayhem 
it has been held that the court should have charged 
as to a simple assault.® 

Defenses. The court need not instruct as to a 
theory of defense for which there is no support in 
the evidence.? A charge on the subject of self-de- 
fense should give a correct statement of the law 
applicable to the subject,’° and it is ordinarily the 
duty of the court to charge on questions as to self- 
defense where there is warrant for such charge in 
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requested by accused;!?. and the instruction should 
be given, it has been held, even though the question 
arises as an issue solely on the evidence introduced 
by the prosecution.1* But a requested charge seek- 
ing the benefit of this defense is properly refused 
where it omits certain necessary elements of the 
law as to self-defense,** and it 1s neither necessary 
nor proper to give an instruction in regard to this 
defense where there is no evidence to authorize 
such instruction.° Where the court submits the 
question of self-defense as an unlimited right, not 
qualified by any question as to provocation by ac- 
cused, it is not necessary to instruet as to the 
right of accused to seek the injured person for an 
explanation with respect to certain difficulties be- 
tween them.‘ 

[§ 30] C. Verdict.t17 Under general rules'® a ver- 
dict of guilty must be certain as to the elements 
specially found.t® Where accused is acquitted of 


the larger offense charged in the indictment and 


found guilty of a lower grade embraced in such 
charge, the verdict should show with reasonable cer- 
tainty that the jury has found him guilty of the 
offense of the lesser grade,?° but reasonable cer- 


the evidence, at least where such charge has been 


act need not be done with premedi- 
tation permanently to disable, injure, 


or disfigure, under Rev. L. (1910) 
§ 2345, but merely to injure. White 
Van state) (Okl, Cr:)) 210° P3137 <3) 


An instruction which required the 
jury to find that, if defendant be- 
yond a reasonable doubt feloniously, 
eta, made an/assault on the com- 
plaining witness with the intent to 
maim and disfigure her, and in pur- 
Suance of such intent threw into her 
eyes a quantity of sulphuric acid, 
and that by reason thereof her eyes 
were destroyed, was held sufficient 
without being so qualified as to re- 
quire the jury to find that the acid 
was of a character reasonably cal- 
culated to produce that result, and 
that defendant knew it. State v. 
Nerzinger, 220 Mo. 36, 119 SW 379. 

1. Peo. v. Alexander, 56 Cal. A. 
437, 205 P 876; Peo. v. Nunes, 47 Cal. 
A. 346, 190 P 486. 

2. See Indictments and Informa- 
tions §§ 512, 521. 

3. See Criminal Law §§ 2451-2455. 

4 State v. Enkhouse, 40 Nev. 1, 
160 P 23; Keith v. State, 89 Tex. Cr. 
264, 232 SW 321, 16 ALR 949; Key v. 
State, 71 Tex. Cr. 642, 161 SW 121, 
LRA1916E 492. See Pool v. State, 
59 Tex. Cr. 482, 129 SW 1135 (where 
no request for a charge as to simple 
assault was made). 

a] Permanent disfigurement. — 
Where the evidence clearly shows 
that the injury inflicted had resulted 
in a permanent disfigurement, it is 
not necessary for the court to charge 
that a verdict for an assault might 
be returned under a statutory provi- 
sion for such a verdict in case the 
disfigurement is not permanent. State 
v. Enkhouse, 40 Nev. 1, 160 P 23. 

5. Peo. v. Wright, 93 Cal. 564, 29 
P 240; Carpenter v. Peo., 31 Colo. 
284, 72 P 1072. See Peo. v. Stanton, 
106 Cal. 139, 39 P 525 (prosecution 
for throwing vitriol with intent to 
injure the flesh or disfigure the 
body); State v. Cody, 18 Or. 506, 23 
P 891, 24 P 895 [overr State v. Foot 
You, 24 Or. 61, 32 P 1031, 1034, 33 
P 537} (where it was held that the 
court should have given the instruc- 
tion as to an offense included in the 
offense charged, although no request 
for such instruction was made, but 
this decision was overruled on the 
ground that the charge should have 
been requested). 

6. Poolsv. State, 59 Tex. Cr. 482, 
129 SW 1135. 

[a] Rule applied where a statute 
specifically provided that ‘‘the fol- 
lowing offenses include different de- 


grees: . .. 3. Maiming, which . in- 
cludes ...aggravated assault and 
battery.” Pool v. State, 59 Tex. Cr. 
482, 129 SW 1135 (Code Cr, Proc. 
[1895] art 752). 

7. Peo. v. Concepcion, 30 Porto 
Rico 443. 

fa] Im North Carolina, where 


there is evidence not only of may- 
hem, but of assault with a deadly 
weapon and an assault with serious 
damage, as to which Consol. St. 
§ 4640 applies, the law applicable to 
these latter phases of the testimony 
should be submitted to the jury. 
State v. Wilson, 125 SE 612. 

8. Peo. v. Demasters, 105 Cal. 669, 
89 (P35; 

9. Keith v. State, 89 Tex. Cr. 264, 
232 SW 321, 16 ALR 949. 

{a] MDllustration.—Failure of the 
court to instruct as to the law ap- 
plicable to an act resulting from un- 
controllable rage, sudden resentment 
or terror, rendering accused incapable 
of cool reflection. Keith v. State, 89 
Tex. Cr. 264, 2832 SW 321, 16 ALR 949. 

10. State v. Bunyard, 253 Mo. 347, 
161 SW 756. 

[a] Intention with which accused 
entered into difficulty should be cov- 
ered by the instruction as to self- 
defense. State v. Bunyard, 253 Mo. 
347, 161 SW 756. 

11. State v. Bunyard, supra; State 
v. Bidstrup, 237 Mo. 273,-140 SW 
904; Keith v. State, 89 Tex. Cr. 264, 
232 SW 321, 16 ALR 949, 

[a]. Communicated threats in con- 
nection with self-defense.—Keith v. 
State, 89 Tex. Cr. 264, 232 SW 321, 


16 ALR 949. 

12. Jackson v. Com., 96 Va. 107, 
30 SE 452. ) 

13. State v. Bidstrup, 237 Mo. 273, 


140 SW 904. 

[a] Rule applied where the de- 
fense of self-defense was inconsis- 
tent with the testimony of accused 
and arose upon facts and circum- 


stances expressly denied by him. 
State v. Bidstrup, 237 Mo, 273, 140 
SW 904. 


14. Green v. State, 151 Ala. 14, 44 
S 194, 125 AmSR 17, 15 AnnCas 81. 

15. State v. Bunyard, 253 Mo. 347, 
161 SW 756; State v. Bailey, 21 Mo. 484, 

16. Keith v. State, 89 Tex. Cr. 264, 
232 SW 321, 16 ALR 949. 

17. Verdicts generally see Crimi- 
nal Law §§ 2571-2613. 

18. See Criminal Law §§ 2580-2605. 

19. State v. Bledow, 45 Wis. 279. 

[a] Intent.—Under an indictment 
for mayhem charging the _ specific 
malicious intent which under the 
statute was an essential element, a 


tainty is usually all that is required.”? 


The mere 


verdict, “guilty as charged in the 
information, with the malicious in- 
tent as implied by law,’ was not 


sufficiently certain as to the intent. 
State v. Bleedow, 45 Wis. 279. 
| “Eby 


Malice.—A verdict of “guilty 
of maiming without malice afore-’ 
thought,” in a prosecution under 
Consol, St. §§ 4211, 4212 was not sus-' 
tainable as a conviction for mayhem’ 
at common law, malice being an es~ 
sential element. thereof. State v. 
Wilson, (N. C.) 125 SE 612, 613. 

20. Strawn v. State, 14 Ark. 549. 

[a] Verdict sufficient to warrant 
sentemce.—It has been held’ that 
while a verdict “not guilty, ‘as’ 
charged in the within indictment, 
but find that he and the within 
named... fought by mutual agree- 
ment’ should have shown more ex- 
plicitly that the person was maimed, 
yet the conclusion was reasonable 
that such was the meaning and in- 
tent of the jury and the verdict 
would bear that construction and 
was sufficient to warrant a sentence 
for the offense of the reduced grade 
under a proviso in the statute ap-: 
plicable where the maiming occurs 
in a fight by mutual agreement. 
Strawn v. State, 14 Ark. 549. 

[b] Wound less than mayhem.— 
Under an information charging that 
accused ‘feloniously, wilfully, and 
maliciously inflicted a wound less 
than mayhem” a verdict of “guilty 
of wounding less than mayhem” is 
not’ sufficients State v. French, 50 
La. Ann. 461, 23 S 606. 

Conviction of lesser offense gen- 
erally see Indictments and Informa- 
tions §§ 482-530. 

Inclusion of offenses in charge of 
mayhem or assault with intent to 
maim see Indictments and Informa- 
tions §§ 512, 521. : 

21. See cases infra this note. 

[a] Sufficient verdict—(1) On an 
indictment for maliciously stabbing 


with intent to maim, a_ verdict, 
“guilty of unlawful cutting, as 
charged in the within indictment,” 


was held sufficient as a finding of 
the intent, the language used hav- 
ing reference both to the cutting and 
to the intent. Jones v.. Com., 31 
Gratt. (72 Va.) 830. (2) So a ver- 
dict, “not guilty of malicious cutting 
and wounding as charged in the 
within indictment; but guilty of an 
assault and battery as charged in 
the within indictment,’ was held to 
show sufficiently an acquittal of the 
felony charged and a conviction for 
the misdemeanor. Canada v. Com., 
22 Gratt. (63 Va.) 899. (3) A ver- 
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failure to designate the offense where both greater 
and lesser offenses are submitted is not fatal where 
the verdict fixes a punishment applicable only to 
A finding that accused 1s 


the greater offense.?? 
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guilty of an offense of a higher degree than that 
charged cannot be sustained.?* 
has been held sufficient.** 


A general verdict 


Ix. SENTENCE AND PUNISHMENT?> 


[§ 31] At the ancient common law accused on 
conviction was punished by the loss of the same 
member of which he had caused the loss;?° but later 
this mode of punishment went out of use and then 
by the common law as it stood for some time the 
offense was punished by fine or imprisonment,” and 


the offense came to be regarded in the nature of 


[§ 32] Under general rules*® particular errors as 
to the admission of evidence,?* or as to the failure 
of the court to give certain instructions,** or the 


dict of guilty of assault with intent 
to maim returned under Crimes Act 
(Gen. St. [1909] § 2526) § 38, refer- 
ring properly to that section and to 
information, and otherwise sufficient, 
was not invalid because words “on 
purpose and of malice aforethought” 
were not inserted. State v. Johnson, 
99 Kan. 850, 163 P 462, 

22. Lee v. State, 66 Tex. Cr. 567, 
148 SW 567, 40 LRANS 1132. 

23. See cases infra this note. 

[a] In the Philippines, under a 
charge that three fingers of the left 
hand of the injured person were ren- 
dered useless, it was error for the 
trial court to find accused guilty 
of the offense of rendering a prin- 
cipal member useless under Pen. Code 
art 416 § 2, as the charge brought 
the case within § 3 of such article 
which renders accused liable if in 
consequence of the injuries inflicted 
the injured person “shall have bhe- 
e¢ome deformed, or shall have lost 
‘some member other than a principal 
member, or shall have lost the use 
of such member, or shall have been 
ill or incapacitated for the perform- 
ance of the work in which he was 
habitually engaged, for a period of 
more than ninety days.” U. S. v. 
Punsalan, 23 Philippine 375, 377. 

24. State v. Hampton, (Mo.) 256 
Sw 745. 

[a] In a prosecution for assault 
with intent to beat, maim, and wound 
a verdict of guilty as charged in 
the information has been held to be 
proper in form. State v. Hampton, 
(Mo.) 256 SW 745. 


25. Punishment generally see 
Criminal Law §8§ 3186-3257. 
Sentence generally see Criminal 


Law §§ 3000-3149. 

26. Adams v. Barrett, 5 Ga. 404; 
Com. v. Newell, 7 Mass. 245; Foster 
Va COWe DON NEN noo Son COMP OR Use 
Com. v. Porter, 1 Pittsb. (Pa.) 502. 

[a] Glanville, after defining may- 
hem, says: “In such @ase the ac- 
cused is obliged to purge himself by 
the ordeal, that is, by the hot iron, 
if he be a freeman; by water, if 
he be a_ rustic.” Foster v. Peo., 
50. N.. Y.,.598, 605, 1 Cow. Cr. 508. 

o7. Adams v. Barrett, 5 Ga. 404; 
Com. v. Newell, 7 Mass. 245; Com. v. 
Porter, 1. Pittsb. (Pa.) 502. 

[a] Reason for change. — The 
judgment for the loss of a member 
went out of use because the law of 
retaliation was found to be an in- 
adequate rule of punishment and be- 


cause, upon a _ repetition of the 
offense, the penalty could not be 
repeated. Adams v Barrett, 5 Ga. 


404; 4 Blackstone Comm. p 206. 


28. See supra § 3. 

29. See infra this note; and cases 
supra § 4, ‘ 

[a] In .England (1). the matter 


was regulated at an early date by 
Statute )(5. Hen. TVec 5; 37 Hen, Vil 
6). Ll Hast. P. C.p 3938) ».(2)sUnder 
22 & 23 Car. II c 1 the offense defined 


SS a a es ee ee 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


X. APPEAL AND ERROR* 


was declared to be felony and the 
penalty prescribed was death as in 
the case of felony without benefit 
of clergy, but not to work corruption 
of blood, forfeiture of dower, or of 
the loss of goods of the vendor. 1 
Waste aC. sp s94. ee Co) ne SUbIEer 
was also regulated by 9 Geo. IV c 31 
and later by I Vict. c 85. 

30. See statutory provisions; and 
cases infra this note and passim § 7. 

{a] Change in punishment. — It 
has been held that, where an act 
changed the punishment from pil- 
lory and fine to imprisonment in the 
penitentiary, and provided that no 
offense committed and no penalty or 
forfeiture incurred prior to the act 
should be affected, the act did not 
operate as a pardon for offenses pre- 
viously committed, and’ that upon 
conviction after the act for an of- 
fense committed prior thereto ac- 
cused may elect whether he will take 
punishment under the old or new act, 
and that in the absence of an elec- 
tion he should be punished by the act 
in force when the offense was com- 
mitted. Clarke v. State, 23 Miss. 261. 

[b] Imprisonment in default of 
fine.—Where the punishment was by 
fine and imprisonment with or with- 
out labor, it was held that under 
another statute declaring that per- 
sons who default in the payment of 
a fine may:be sentenced to an im- 
prisonment for a period not exceed- 
ing one year, one receiving the ex- 
treme penalty under the mayhem 
statute cannot be sentenced to addi- 
tional punishment at hard labor for 
another year upon default in pay- 
ment of the fine. State v. Ryder, 36 
La. Ann. 294, 

{c] Minimum term.—By virtue of 
general statutes in some jurisdictions 
the court may fix, within certain 
limits, the minimum term of sentence 
of one convicted of mayhem, al- 
though the statute applicable specifi- 
cally to mayhem does not prescribe 
a minimum sentence. State v. Enk- 
house, 40 Nev. 1, 160 P 23. 

[d] Excessive sentence. — Five 
years in the penitentiary has been 
held excessive by three years. Shan- 
non v. State, (Nebr.) 196 NW 635. 

{e] In the Philippines (1) by 
Pen, Code art 416 par 8, a person 
convicted of the crime of lesiones 
graves should be punished with 
prisiOn correccional in its minimum 
and medium degrees if, as a result 
of such injuries, the person assaulted 
should have been deformed or had 
lost a member not a principal one, 
or should have had it rendered use- 
less. U.S. v. Bugarin, 15 Philippine 
189. (2) It was held that this pro- 
vision applied where the injured per- 
son lost the index and middle fingers 
of his right hand but was still able 
to perform some services in farming 
and the punishment was reduced to 
two years of prisi6n correccional. 
U. S. v. Bugarin, supra. (3) A sen- 


an aggravated trespass,?8 until by statute it was 
made felony and punishment therefor specifically 
provided,”* and in the United States the punishment 
on conviction is regulated by statute, which either 
fixes the grade of the offense and assesses the pun- 
ishment or merely assesses the punishment.*? 


giving of erroneous instructions,*® have been re- 
garded as harmless and therefore not ground for 
reversing a judgment of conviction. 


tence under the above article of the 
code has been amended by substitut- 
ing prisi6én correccional for presidio 
correccional, U.S. v. Corpus, 4 Phil- 
ippine 258. (4) Where the injured 
person lost his left arm as the re- 
sult of the attack of two persons, it 
was held that each should be pun- 
ished under art 416 par 2, by impris- 
onment for the same period, and 
should be compelled to indemnify the 
injured person. U. S. v. Ramos, 2 
Philippine 434. (5) A sentence for 
the minimum of the medium degree 
of prisiOn correccional in the case 
of an accused who was nineteen 
years of age has been upheld. U. S. 
v. Zabala, 23 Philippine 117. (6) A 
sentence of four years of prisién 
correccional for causing the loss -of 
the index finger of the right hand 
has been upheld. U. S. v. Malig, 13 
Philippine 736. 

31. See generally Criminal Law 
§§ 3258-3778. 

32. See Criminal Law §§ 3600-3722. 

33. Green vy. State, 151 Ala. 14, 44 
S 194, 125 AmSR 17, 15 AnnCas 81; 
Payne v. State, (Okl. Cr.) 209 P 334; 
Keith v. State, 89 Tex. Cr. 264, 232 
SW 321, 16 ALR 949, 

[a] Irrelevant evidence. — Where 
statements alleged to have been 
made by the injured person some 
time after the offense did not tend to 
elucidate or explain incidents con- 
nected with the injury, it has been 
held that the admission of such 
statements was harmless error. 
Payne v. State, (Okl. Cr.) 209 P 334. 

[b] Accused otherwise connected 
with commission of offense.—The im- 
proper admission of evidence as to an 
instrument which it was claimed was 
used in inflicting the injury com- 
plained of was not prejudicial where 
the evidence was certain that the in- 
jury was actually inflicted by one of 
the defendants. Payne v. State, 
(Okl. Cr.) 209 P 334. . 

[ec] Evidence favorable to accused. 
—Green vy. State, 151 Ala. 14, 44 S 
194, 125 AmSR 17,715 AnnCas 81; 
Keith v. State, (Tex. Cr.) 232 SW 321. 


34. State v. Enkhouse, 40 Nev. 1, 
C0" Pease 
{a] Failure to define elements of 


offense.—A failure of the court to de- 
fine what constitutes a permanent 
disfigurement, although such a dis- 
figurement is an element of the of- 
fense, is not prejudicial error where 
the evidence clearly shows that the 
injury has resulted in a permanent 
disfigurement. State v. Enkhouse, 40 
Nev. 1, 160 P 28. 

85. State v. Bunyard, 253 Mo. 347, 
161 SW 756. 

[a] Instruction on question not 
raised by the evidence.—Instruction 
as to self-defense, although improp- 
erly worded, may not be complained 
of where there was no support in 


the evidence for any instruction on 


the subject. State v. Bunyard, 253 
Mo. 347, 161 SW 756. - 


*MAYOR.' 


judge of the city court.t 
MAYORAZGO. 


under prohibition of alienation.® 


MAYOR DE EDAD. 
has attained majority.® 
MAYORDOMO. 


1. Mayor: 

Generally see Municipal Corporations 
f28 -Cycr399}s 

Authority to: 


Administer oath see Oaths and 
Affirmations [29 Cyc 1302]. 
Take: 
Acknowledgment see Acknowl- 


edgments § 99. 
Affidavit see Affidavits § 32. 
Mandamus to compel performance of 
duties see Mandamus § 273. 


Personal liability for reward see 
Rewards [34 Cyc 1735]. 
2: Bailey D:; Jacob L. D. [both 


quot Waldo v. Wallace, 12 Ind. 569, 
577]; Webster Int. D. {quot Crovatt 
v. Mason, 101 Ga. 246, 253, 28 SEH 
891; Waldo v. Wallace, supra]. 

fa] Derivation.—‘‘Mayor (Pre- 
fectus urbis), anciently meyr, comes 
from the British miret, i.e., custo- 
dire; or from the old English word 
maier, viz., potestas, and not from 
the Latin Major.” Waldo v. Wallace, 
12 Ind. 569, 577 [cit Jacob L. Be Ie 

[b] “Phe word ‘mayor’ first oc- 
curs in English history in 1189, when 
Richard I substituted a mayor for 
the two bailiffs of London. The Ro- 
mans styled such officer ‘prefectus 
and originally the English 
for such officer was either 

or ‘portreeve,’ just as the 
sheriff . (who had, however, far 
greater functions than our officer of 
that title) was ‘shirereeve,’ i.e. sher- 
iff.’ State v. Thomas, 141 N. C. 791, 
798, 53. SE 522. 

[e] The word originally meant 
“an overseer, a bailiff.’ Webster D. 
[quot Waldo v. Wallace, 12 Ind. 569, 
577 

rs Bouvier L. D. [quot Waldo v. 
Wallace, supra]. 

{a] As referring to cities —Under 
an act authorizing the acknowledg- 
ment of deeds before any mayor, 
chief magistrate, or officer of the 
cities, town, or places where the deed 
was made, it is held that the word 


“mayor” refers to cities, ‘chief 
magistrate” to towns, and “officers” 
to places. McIntire v. Ward, 3 


Yeates (Pa.) 424, 426. 


[b] “Mayor or other chief ex- 
ecutive.’ — San Buenaventura v. 
McGuire.) Sa Calis Ay ~497, 501, 97) P. 
526. 

4 Webster D. [quot Waldo v. 


Wallace, 12 Ind. 569, 577]. 

{a] History and development of 
judicial power.—The exercise of ju- 
dicial powers by mayors of cities is 
“traceable back at least to the com- 
mencement of the time of legal mem® 
ory, or the beginning of the reign 
of Richard the First. In 1189, the 
same year that he ascended the 
throne of England, that monarch 
took from the port-reeve of London 
all the judicial and other powers 
which that officer had previously 
possessed as the head of that city 
and county corporate, and committed 
them to two city prefects under the 
Norman title bayliffs; and shortly 


The chief governor, magistrate, or 
officer of a city or municipal corporation;? the chief 
or executive magistrate of a city;? also the chief 


In Spanish law, formerly, the 
right of succession to property held in perpetuity 
Such prohibitions 
are now void if perpetual,? and even _temporary 
substitutions in trust beyond the second degree.’ 

In Spanish law, one who 


In some jurisdictions, an officer 
in the charge of an irrigation water system.’ 
MAYOR’S COURT. A court established in some 
cities, in which the mayor sits with the powers of 
a police judge or committing magistrate in respect 


MAYOR—MEAL 


[40 C.J5.] 17 


to offenses committed within the city, and some- 
times with civil jurisdiction in small causes, or other 
special statutory powers.'° 


MAZA. A Hindustani word meaning ‘‘taste.’’+ 


M. D. An abbreviation for “Doetor of Medi- 
cine;’’!2 also, an abbreviation for ‘‘Middle Dis- 
trict,’’ in reference to the division of the United 
States into judicial districts.** 

ME. The objective case of ‘‘I.’’"4 

MEADOW. A tract of low or level land produc- 


ing grass which is mowed for hay;'® cultivated land 


afterwards committed the same 
powers to a new officer under his 
present title of mayor. PEaldorman 
or alderman was also the title of a 
judicial officer of the county courts, 
as well as of the borough and city 
courts, under the Anglo-Saxon dy- 
nasty. This may be seen by refer- 
ring to the apograph or transcript 
of a Saxon record of a judicial pro- 
ceeding in a shire-gemoot at -Ayls- 
ton, in Hertfordshire, in the time of 
Canute the Great: the substance of 
which record is stated by Turner in 
the seventh chapter of his History 
of the Laws of the Anglo-Saxons. 
Murners, Anes ySaxyrvolie 2:4ep.015 27. 
And by referring to Hughson’s 
Privileges of the City of London, it 
will be seen that all or nearly all of 
the judicial powers conferred by the 
statutes of this state upon the 
mayors and aldermen of our cities, 
as justices of oyer and terminer, 
judges of mayors’ courts and other 
courts of record, and as justices of 
the peace are substantially the same 
powers as those which had been con- 
ferred upon the mayor and aldermen 
of London previous to the revolution, 
as elective magistrates of that city 
and county corporate.” Peo. v. New 
York, 25 Wend. (N. Y.) 9; 36. 


{b] “He is an officer of the city, 
elected by the people by virtue of 
the provision of the charter,’ 
Starkweather v. 90 Wis. 


Superior, 
612, 618, 64 NW 304. 

[c] Mayor and aldermen as used 
in the Georgia act of Sept. 26, 1883, 
touching the town of Reynolds, is 
Synonymous with the corporate name 
and style “Mayor and Council.” Gos- 
ae v. Brooks, 89 Ga, 244, 15 SE 

5. Escriche Diccionario, 
erally Estates §§ 43-58. 

6. Spain.—Civ. Code art 785 (2). 

Philippine.—Civ. Code art 785 (2). 

Porto Rico.—Civ. Code § 773 (2). 

7. Spain.—Civ. Code art 781. 

Philippine.—Civ. Code art 781. 

8. Escriche Diccionario. See also 
Majority. 38 °C. J.) p. 7339" text! and 
note 12. 

9. Candelaria v. Vallejos, 13 N. M. 
146. 31, BP 589,595. 

10. Black Ll. D. See also Criminal 
Law § 177; Municipal Corporations 
[28 Cyc 786]. 

[a] The term includes any court 
organized under the legislature pur- 
Suant to Const. art 5 § 54. It is not 
essential that the court should be 
presided over by a mayor. Such 
courts have usually been presided 
over by a mayor, and called mayors’ 
courts in this state. ‘Ex p. Peacock, 
25 Fla. 478, 489, 6 S 473. 

“Court” defined see Courts Sint, 


See gen- 


11. In re Densham, [1895] 2 Ch. 
176. 179, 188. 

212..2 Black? In: DD; 

{a] “The degree of M. D. is some- 


thing more than a mere honorary 
title. It is a certificate attesting the 
fact that the person upon whom it 


growing grass sowed thereon;?® low ground adja- 
cent to streams; tillable, mowing, 
exclusive of uninclosed woodlands.'* 

MEAL. The pulverized grain ground but un- 
bolted ;?° also, food that is eaten to satisfy the re- 


or grass land, 


has been conferred has successfully 
mastered the curriculum of study 
prescribed by the authorities of an 
institution created by law and: by 
law authorized to issue such certifi- 


eate. It thus has a legal sanction 
and authority. But it has more. In 
practical affairs it introduces its 


possessor to the confidence and pat- 
ronage of the general public. Its 
legal character gives it a moral and 
material credit in the estimation of 
the world and makes it thereby a 


“valuable property right of great pe- 


cuniary value.’ Townshend v. Gray, 
ee 373, 375, 19 A 635, 636, 8 LRA 


11 

13. Black L. D. 

14. Webster New Int. D. See 31 
C. J. p 235. 

fa] A jurat, “Sworn before me,” 


and signed by two justices, might be 
interpreted by referring the words in 
the singular number to each of the 
justices separately and successively, 
and was not invalid. Reg. v. Silk- 
stone, 2 Q. B. 520, 42 ECL 788, 114 
Reprint 204. 

15. Black L. D, [quot State v. 
Crook, 1382 N. ©. 1053, 1056, 44 SH 32 
(“As to ‘meadow’ John Milton, that 
great master of our English tongue, 
understood its ordinary meaning to 
be a cultivated and tended grass 
plot, for in L’Allegro he speaks of 
‘Meadows trim, with daisies pied’ ’”’)]. 

[a] “A meadow is in the nature 
of a permanent improvement, and is 
not like annual crops.” Vermilya v. 
Chicago, etce., R. Co., 66 Iowa 606, 
616, 24 NW 234, 55 AmR 279. 

[b] The term is applied to the 
tracts which lie above the shore and 


are overflowed by spring and ex- 
traordinary tide only and yield 
grasses which are good for hay. 


Church v. Meeker, 34 Conn, 421, 429 
(where the term is distinguished 
from “sedge flats’’). 


16. State v. Crook, 132 N. C. 1053, 
1056, 44 SE 32. 
File Scott v. Wilson, 3 N. H. 321, 
[a] “Meadow” includes: salt 


marshes and beaches. Sandiford v. 
Hampstead, 97 App. Div. 1638, 90 NYS 
76, 82. See Lawrence v. Hempstead, 
155 N. Y. 297, 306, 49 NE 868. 

gM rAd tees v. McDermott, 73 Me. 

ns 

19. Washington Mut. Ins. Co. v. 
Merchants’, etc. Mut. Ins. Co. 5 
Oh. St. 450, 486 (“The making of 
meal consists in the simple process 
of grinding’). See State v. Chicago, 
etc., R. Co., 72 Nebr. 542, 101 NW 
23, 24 (in the manufacture of corn 
meal for culinary purposes, the corn 
is first kiln-dried, then cracked or 
ground between rollers and after- 
ward bolted. A product made by the 
same rollers but set farther apart 
so as not to crush the grain so* finely, 
and with the corn not kiln-dried, and 
the product not bolted, but merely 
passed between the rollers and then 
loaded in the cars, and variously 


*By Juan D. MIRANDA 


[40 C. J.—2] 


(Mayor— Mechanics inclusive except the 


— 


Spanish words and phrases), 


18 {40°C.J34 


quirements of. hunger;?° the portion or quantity of 
food taken either at one of the regular times for 
refreshment, or upon oceasions of hunger to satisfy 


the appetite.?? 
MEAN. As a noun.”? 


in mind;?® to intend.*° 
MEANDER.** 

course.?8 
MEANDER LINE.?® 
MEANS.*° 


A middle between two ex- 
tremes, whether applied to persons, things, or time.?* 
Asaverb. A transitive verb? defined as to have 


To follow a winding or flexuous 


In one sense, an immediate agency 
or measure ;*! a plan or method of procedure ;*? pro- 
curement or instigation;** that through or by the 
help of which an end is attained;** that which pro- 
duces a result;°> and in this sense the word may 
be used as synonymous with ‘‘agency,’’*® ‘‘ cause, 


MEAL—MEANS 


sources.*° 
Phrases: 


from ‘‘machine’’*® and ‘‘materials.’’4° 
sense, estate;44 income;*2 money ;*? property ;** re- 


‘‘ Accidental means,’’46 
his means,’’47 ‘‘all means within its power,’’4® ‘‘any 
means or force, 
other means or device,’’>! ‘‘by any means of 


In another 


‘according to 


7149) «Conv otheriomeans;’72°\ “any 


foree,’’>? ‘‘by any means whatever,’’* ‘‘by means 


of,’’>* ‘“by mechanical or other means,’’®> ‘‘by work 
or by other means,’’>* ‘‘different means,’’®? 


66 ox- 


ternal, violent, or accidental means,’’®® ‘‘is shown 


Diyas injury o? 


9937 


and ‘‘instrumentality;’’*® and it is distinguishable 


known as “cracked corn,” “chop,” 
“coarse meal,’ was not in the ordi- 
nary acceptation of the term ‘meal’ 
and was properly distinguished from 
meal in apportioning cars among 


shippers). 
defined see 28 C. J. p 


“Grain” 
TONG 

20. Reg. v. Sauer, 3 B. C. 308, 309, 
1 CanCrCas 317. ’ 

[a] What does not constitute a 
meal within the meaning of a Stat- 
ute prohibiting the sale of liquor 
except with a meal see Matter of 
Cullinan, 93 App. Div. 427, 429, 87 
NYS 660; Matter of Kinzel, 28 Misc. 
622, 625, 59 NYS 682; Matter of Ly- 
man, 28 Misc, 408, 409, 59 NYS 968; 
Reg. v. Sauer, 3 B, C. 308, 309, 1 Can 
CrCasrei7. 

21. Standard D. 
Friedman, 157 App. Div. 
NYS 367, 370]. . 

22. See Mesne post p 652. 

23. Black L. D. See State v. 
Scott, 89 Wash. 63, 73, 154 P 165, 168 
(“The term mean low tide signifies 
the mean or average level of the low 
tides, including both the long and 
the short daily runout. Mean lower 
low tide signifies the mean level of 
the daily extreme low tides’’). 

24. La Hue vy. Bungenstock, 297 
Mo. 577, 249 SW 402, 404. 

25. La Hue v. Bungenstock, 297 
Mo. 577, 249 SW 402, 404. See Bige- 
low v. Norris, 139 Mass, 12, 13, 29 
NE 61 (construing the expression 
“JT mean right’’). 

26. La Hue v. Bungenstock, 297 
Mo. 577, 249 SW 402, 404. 

27. As a noun see Boundaries § 7 
text and note 81, §§ 23, 28 


[quot Peo. 


Vv. 
437, 142 


26. ;e-burner ww. Parker; 14 Or. 340, 
12) P1495: 
[a] The word “meander” is de- 


rived from a winding river in Asia 
Minor, known by that name in 
classic history. In our language, we 
say that a stream meanders, but we 
never thus speak of a shore. To 
speak of a meandering shore would 
be to use a Singularly inapt expres- 
sion. Seneca Nation of Indians v. 
Knight, 23 N. Y. -498, 500. 

29. See Boundaries § 7 text and 
note 82, §§ 23, 28. 

30. Available means see Avail- 
aie 6 C. J. p 872 text and notes 96, 
Te 

Means as patentable see Patents 
[30 “Cy e822]. 

31. Littell v. State, 133 Ind. 577, 
580, 33 NE 417. 

32. Texas, etc., R. Co. v. Beezley, 
46 Tex. Civ. A: 108,/101 SW 1051, 


1052, 

[a] “A wall in process of con- 
struction is neither ‘works,’ ‘ways’ 
nor ‘means’ within the contemplation 
of the Employers’ Liability Act. 
Ripp v. Fuchs, 129 App. Div. 321, 325, 
113 NYS 361. 

33. Fitchburg v. Cheshire R. Co., 
110 Mass. 210, 212. 

34. Littell v. State, 183 Ind. 577, 


6 S 402 (construing the term 


580, 338 NE 417. 

35. Tucker v. Hartford Mut. Ben. 
L. Ins. Co., 50 Hun! 50, 53, 4 NYS 
505. See Littell v. State, 133 Ind. 
577, 580, 33 NE 417; U. S. v. Cargo of 
pete 25 F. Cas. No. 14,722, 3 Sawy. 


36. . State v.. Lonne, 15 N. D; 275; 
107 NW 524, 525. 
‘i “Agency” defined see Agency §§ 


” 87. Tucker v. Mutual Ben. L. Ins. 
Co., 50 Hun 50, 58, 4 NYS 505. 
“Cause” defined see 11 C. J. p 


38. State v. Lonne, 15 N. D. 275, 
107 NW 524, 525. 

‘Instrumentality” defined see 32 C. 
J. p 947. 

39. Tilghman vy. Proctor, 102 U. 
S. 707, 728, 26 L. ed. 279 [quot Boy- 
den Power-Brake Co. vy. Westing- 
house, 170 U.)S. 537, 556, 18 SCt 707, 
42 L. ed. 1136]. 


ED pomatagace dt defined see 38 C. J. p 

40. Lawson vy. Higgins, 1 Mich. 
22'5,, 227) 

“Material” defined see 39 C. J. 
p 1385. 

41. Webster D. [quot Brigham v. 


Tillinghast, 13 N. Y, 215, 218]; Wil- 
liams v. Johnson, 112 Ill. 61, 67, 1 
NE 274, 
“Estate” defined see Estates § 1. 
42. Webster D. [quot Sacry ‘v. 
Lobree:: 84: Cal.3041,7549) 3236 P Oss. 
Nene ars v. Tillinghast, 13 N. Y. 215, 
“Income” defined see Income § 1. 
[a] As meaning portable assets. 
—‘‘As used in the statute, ‘means’ is 
not method, but portable assets, tan- 


gible or intangible.” Dunsmore vy. 
Pratt, 116 Me. 22, 24, 99 A 717. 

43. Black L. D. 

[a] According’ to the context, the 


term has been held to exclude money, 
Leinkauf y. Barnes, 66 Miss. 207, 215, 
“any 
of her means’’). 


[b] “Means” does not necessarily 
mean money on hand, although 
money in the treasury would be 


such means, since to speak of a per- 
son aS a man of means clearly does 
not signify that he only has money 
on deposit in bank. Peo. v. Palmer, 
13 Mise. 727, 729, 35 NYS 231. 

“Wloney” defined see post. 
ee Vass v. Southall, 26 N. C. 301, 

“Property” 
[382 Cye 647]. 

45. Webster D. [quot Sacry v. 
Lobree, 84 Cal. 41, 49, 23 P 1088; 
Brigham v. Tillinghast, 13 N. Y. 215, 
218]. See Kitchen vy. Pitney, 94 N. 
J. Ey. 485, 119 A 675, 678; New York 
v. Wasserman, 196 NYS 325, 328. 

“Resources” defined see [34 Cyc 
1670]. 

46. New Amsterdam Casualty Co. 
v. Johnson, 34 Oh. Cir. Ct. 76, 83; 
Continental Casualty Co. v. Clark, 70 
OKl. 187, 188, 173 P 453, 454, 1 ALR 


defined see Property 


death,’’®? ‘‘means for governing the vehicle, 
‘means for the protection,’’® ‘‘means for the trans- 
portation,’’** ‘‘means for transferring,’’®” ‘‘means 


to have means,’’®® ‘‘legval means,’’®° ‘‘means at his 
command,’’*! ‘‘means calculated to inflict great bod- 


to produce 


2164 


‘‘means calculated 


684 (as meaning ‘accidental cause’’), 
See Accident Insurance § S 

[a] “Due to accidental means.”— 
Bryant v. Continental Casualty Co., 
107 Tex. 582, 589, 182 SW 673, LRA 
1916E 945, AnnCas1918A 517 [quot 


Continental Casualty Co. v. Clark, 
70 Okl. 187, 173 P 453, 454, LRA 
1918F 1007 (“the phrase ‘due to 


accidental means’ is one of qualifica- 
tion”) J: ; 

Rai tiene defined see 1 C, J. p 
396. : 
47. State v. Bartley, 38 R. I. 414, 
416, 96 A 305, LRA1916D 441 (“To be 
versed in the technicalities of a good 
trade, like that of carpentry, and to 
have the ability and skill to meet 
its requirements, is to possess a 
‘means’ by which a man may be 
enabled to contribute to the sup- 
port of his family. We think that 
the words cf the statute ‘according 
to his means,’ refer to capacity to 
earn money as well as to property 
actually owned and possessed, and 
that where a man has the physical 
and mental power to acquire means 


he comes within the intent of the 
law’’). 
48. Sce All § 3 text and note 51. 
49. See Any § 6 text and note 71. 
50. See Any § 7 text and note 42. 
ae U. S. v. Tippitt, 298 Fed. 495, 
500. 


52. Peo. v. Perales, 141 Cal. 581, 
583575. P17 0. 
53. U. S. v. Rosenthal, 126 Fed. 


766, 774. 

54. See By 9 C. J. p 1110 text and 
note 87. 

55. State v. Villines, 107 Mo. A. 
593, 596, 81 SW 212. 

56. Rex v. Munroe, 25 Ont. L.- 223, 


224. 20 OntWR 7385, 19 CanCrCas 86. 

57. Slover v. Terr, 75 +O. "606; 
510, 49 P 1009. 

58. See Hxternal 25 C. J. p 229 
text and note 68. 

59. Keenan v. Brooklyn City R. 


‘Co.,: 145° NOVY. 348)" 350, 40=SNin 15 
(‘Is shown to have means,” as 

used in the request to charge, are 

synonymous with the words “of 

sufficient ability,’ as used in the 

statute). 

Nace See Legal § 15 text and note 
61. King v. State, 54 Fla. 47, 49, 

44 S 941. 

Agi Keley: > vi “State: 712) 8TextvtAy 
63. Edwards v. State, 110 Ark. 


590, 593, 168 SW 155. 
64. Day v. Bower. 49 App. (D. C.) 
259, 260, 268 Fed. 655. 
65. Choice v. Dallas, 
A.) 210 SW 758, 755. . 
66. McKenzie v. Floyd County Bd. 
Se Male ta 158 “Ga. 892, 124-SH 


67. Lecroix v. 'Tyberg, 33 App. 
(D. C.) 9586, 9591 [quot Johnson Ey 
Martin, 41 App. (D. C.) 502, 505] 
(“Wwe agree . . that the words 
means for transferring the bunches 


Chex @ive 


For later cases, developments and changes in the law see cumulative Annotations, 


same title, page and note number, 


. 


necessary to an end,’’® ‘‘means of her husband,’’®® 
‘‘means of knowledge,’’?° ‘‘means of maintaining 
himself,’’"+ ‘‘means of satisfaction,’’’? ‘‘means of 
port,’’** ‘‘means or device for falsifying a ree- 
ord,’’?4 ‘‘other means,’’?> ‘‘proper means,’’’ ‘‘traf- 
fie controlling means,’’’? ‘‘safe means,’’’® ‘‘visible 


sup 


calling. or means of suppor't.’’?° 


MEANS RELIGIOUS DOCTRINE. A belief and 
faith that conversions of sinners to christianity 
and the salvation of human souls is and may be 
aided by the use of human means, as contradistin- 
guished from the ‘‘anti-means’’ doctrine, which is 
a belief and faith in the exact opposite; that is, 
that such conversions and salvation cannot be 
brought about or aided by any human means or 
_effort whatever, but that the same must be, and is, 
wholly and naturally the work of the Lord.®® 

MEANTIME. The intervening time.*+ 


MEAN TIME... 
MEASURE. As a noun. 


from the mold to the wrapping 
mechanism’... are applicable alike 
to the transferring device of each 
party. The term ‘means,’ as used in 
this connection, must be held to be 
a generic term, and hence applicable 
to each species of transferring de- 
vice’). 

68. State v. Hancock, 35 N. J. L. 
537, 546. 

69. Meunier v. Thibodeaux, 138 
Laz393, 394, 70.8) 337. 

70. Cole v. Birmingham Union R. 
Cow 143) Ala. 427,) 435) 39), S 403) 
Denver v. Dean, 10 Colo. 375, 16 P 
30, 32, 3 AmSR ‘594; Irwin -v. Hol- 
brook, 32. Wash. 349, 356, 73 P 360 
(“the means of knowledge = are 
equivalent to knowledge’’). 

71. Rex v. Munroe, 3 OntWN 353, 
20 OntWR 603, 604. 
Knighton v. Curry, 62 Ala. 
Perrine v. Fireman’s Ins. 
Co., 22 Ala. 575, 576. 

Raborn vy. State, 71 Fla. 387, 
390, 72 S 468; Earp v. Lilly, 120 Ill. 
A, 123, 127. 

[a] Defined.—(1) In its general 
sense, all those resources from 
which the necessaries and comforts 
of life are or may be supplied, such 
as lands, goods, Salaries, wages, or 
other sources of income. McMahon 
v. Sankey, 133 Ill. 636, 644, 24 NE 
1027; Meidel v. Anthis, 71 Ill. 241, 
246; Schneider v. Hosier, 21 Oh. St. 
98, 112.. See Woolheather v. Risley, 
38 Iowa 486, 491; Gorey v. Kelly, 64 
Nebr. 605, 607, 90 NW 554; Volans 
v. Owen, 74 N. Y. 526, 530, 30 AmR 
337. (2) In a limited sense, it sig- 
nifies any resource from which the 
wants of life may be supplied. Mc- 
Mahon vy. Sankey, 133 Ill. 636, 647,/24 
NE 1027; Meidel v. Anthis, 71 Ill. 
241, 246; Schneider v. Hosier, 21 Oh. 
St. 98, 112. See McCann vy. Roach, 
81 Ill. 213, 214; Herring v. Ervin, 48 
Tll, A. 369, 8370; Eddy v. Courtright, 
91 Mich. 264, 269, 51 NW 887; Hayes 
v. Phelan, 4 Hun (NN: Y.) 733, 738; 


Mulford v. Clewell, 21 Oh. St. 191, 
197; Wightman y. Devere, 33 Wis. 
570, 578. 

[b] “Sufficient means” of support. 
—Miller v. Miller, 75 N. C.: 70, 71. 
a U. S. v. Tippitt, 298 Fed. 495, 

0. 

75. Crosby v. Lyon, 37 Cal. 242, 
245; Maxwell v. Peo., 158 Ill. 248, 


254, 41 NE 995; McDade v. Peo., 29 


Mich. 50, 55; State v. Walsh, 31 
Nebr. 469, 476, 48 NW 2638; Peo. v. 
Cohen, 203 NYS 604, 605 (‘‘‘other 


means’ is a generic term which adds 
‘other devices and methods’ beside 
.those described. These words in 
their ordinary common acceptation 
must be held to include ‘means’ of a 


A unit of measure- 
ment, especially a unit of length, area, or volume;** 
also, the rule by which anything is adjusted or pro- 
portioned ;** and also, anything devised or done with 
a view to the accomplishment of a purpose;*° a plan 


MEANS—MEAT 


or adopted.*® 


[40 C.J.] 19 


or course of action intended to obtain some ob- 
ject ;8° any course of action proposed or adopted by 
a government;®? a legislative enactment proposed 


As a verb. To compute or ascertain the extent, 
degree, quantity, dimensions, or capacity of, by a 


rule or standard; also to take or make a measure- 


MEAT.° 


ment or measurements.*? 
MEASUREMENT.°° 
something; also, the extent, size, capacity, amount, 
or quantity ascertained by measuring.®! 
While the term ‘‘meat’’ may be used 
in a generic®? and comprehensive®* sense so as to 
include foods other than the flesh of animals,®° the 
term applying not only to the flesh of all animals 
used for food, but, in a general sense, to all kinds 
of provisions®® fit for the sustenance of man,*? 1n 
its usual interpretation®® it is defined as the flesh 


Act or result of measuring 


of vertebrate animals used as food, sometimes lim- 


hke.®? 


and kept. 


like character and not additional 


Hoard v. Garner, 10 N. Y. 261, 


77. Day v. Bower, 49 App. (D. C. 
259, 260, 263 Fed. 655. ee 

78. Texas, etc., R. Co. v. Beezley, 
AO TEX SICive AS TOS 10 tS Wweilo5it 
1052. 

79. Peo. v. Herrick, 59 Mich. 563, 
564, 26 NW 767. 

80. Smith v. Pedigo, 145 Ind. 361, 
373, 33 NE 777, 44 NE 363, 19 LRA 
433, 32 LRA 838. 

81. Webster Int, D. 

[a] “In the mean time” are 
words of relation, and refer not only 
to a time that is to begin, but to a 
time which is also to end. Stevens 
vy. Dethick, 3 Atk. 39, 43, 26 Reprint 


826. See Scarlett v. Linckels, 56 N. 
J. Eq. 777, 782, 40 A 596; Sweet v. 
Mowry, 71 Hun 381, 385, 25 NYS 


32; In re Irving, 13 F. Cas. No. 7,073, 
8 Ben. 463, 466; Wheldale v. Par- 
tridge, 5 Ves. Jr. 388, 393, 31 Reprint 

643, 8 Ves. Jr. 227, 239, 32 Reprint 

341; Eadie-Douglas vy. Hitch, 27 Ont. 

L. 257, 259. 

82. See Time [28 Cyc 309]. 

83. See Weights and Measures 
[40 Cyc 880 text and note 3]. 

[a] As meaning “amount.”—At- 
lanta, ete., R. Co. vy. Bryant, 110 Ga. 
247, 249, 34 SE 350 [cit Florida Cent., 
eteigh 4 Co. Vv. r Burney; 087Ga.-le it, 
26 SE 730]. 

84. Black L. D. 

[a] “Weasure of dependence.”— 
Storms v. New Departure Mfg. Co., 
97% Connsy332) 38621560 AsGit: 

[b] Distinguished from “esti- 
mate.”—Winch v. Winchester, 1 Ves. 
& B. 375, 377, 35 Reprint 146. 

Equivalent to “estimate” see Hsti- 
mate § 2 text and note 39. 

“Legal measures” see Legal § 15 
text and note 65. 

“Legal measure of duty’ see Le- 
gal § 15 text and note 64. 

Measure of: 

Damages see Damages § 58 et seq. 

Distance see Boundaries § 2 et seq. 

Logs see Logs and Logging § 96 et 
seq. 

Proof see Criminal Law §§ 1559- 
1599; Hvidence §§ 1730-1806. 
85. McFarlan v. Norwood, 19 

OhNPNS 145, 150 [cit Century D.; 

Oxford D.; Webster D.]. 

86. McFarlan v. Norwood, supra 
[cit Century D.; Oxford D.; Webster 
D.]. See Cooke v. Barr, 39 Conn. 
296 (where the defendants cove- 
nanted that they would in a reason- 
able time take measures for the for- 
mation of a company to use certain 
patents, it was held that they were 
required only to take reasonable and 


ited colloquially to the flesh of mammals, as op- 
posed to poultry, game, fish, frogs, turtles, and the 


Meat house. A building in which meat is stored 


proper measures, not necessarily ef- 
ectual measures). 

87. McFarlan v. Norwood, 19 
OhNPNS 145, 150 [eit Century D.; 
Oxford D.; Webster D.]. 

&8. McFarlan v. Norwood, supra 
[eit Century D.; Oxford D.; Webster 
D.]. See In re Senate Resolution 
No. 4, 54 Colo. 262, 130 P 333; State 
v. Hunter, 97 Conn. 579, 117 A 548, 
549; Thomas v. Lowell, 227 Mass. 
116, 116 NE 497, 498; Power v. Rob- 
ertson, 130 Miss. 188, 98 S 769, 770; 
Housman y. Earle, 98 N. J. L. 379, 
120 A 738, 739; State v. Olson, 44 N. 
D. 614, 176 NW 528; State v.. Chand- 
ler, 105 Oh. St. 499, 138 NE 67, 69; 
In re Initiative Pet. No. 2, 26 OkIl. 
548, 109 P 8238, 824; Palmer v. Ben- 
Son, (50) OTre.20 7,49 1e Sko yo Sile 

[a] “Any measure.’—Dooling  v. 


Bienes 242 Mass. 599, 1386 NE 
[b] “Measure referred to the 
people.’”—Hildreth v. Taylor, 117 


Ark. 465, 474, 175 SW 40. 
{c] An election of an officer by a 
board is not a ‘‘measure” passed by 


such board. Rich v. McLaurin, 83 
Miss. 95, 101, 85 S 337. 
89. Webster New Int. D. See 


Bowers Hydraulic Dredging Co. v. 
BUiSg 211 WG.ASz WEG 8:72 ORS Cia, 
53 L. ed. 136 (‘‘measured in place’’); 
Welsh v. Huckestein, 152 Pa. 27, 29, 
25 A 138 (‘measured in the wall’). 
90. See Measure ante this page. 
91. Webster New Int. D. See 
eet v. Fent, 16 Okl. 375, 84 P 1074, 
(o. 
92. See Customs Duties § 36 text 
ape note 76; Food § 4 text and note 


93. Gardner v. State, 183 Ind. 101, 
102, 108 NE 230. 

94. Gardner v. State, supra. 

95. Gardner v. State, supra. 

96. State v. Oakley, 51 Ark. 112, 
114, 10 SW 17; State v. Patrick, 79 N. 
C. 655, 656, 28 AmR 340. 3 

[a] “Meat food product.”—Pitts- 
burgh Melting Co. v. Totten, 248 U. 
Sai. 39 SCtis,..4)/63) tue eds: 

{[b] “hat veal is dead meat ob- 
tained from a calf is beyond ques- 


tion.” Williams vy. Davies, 89 L. J. 
Ke) Br 11645) 1165: 
97. State v. Morey, 2 Wis. 494, 


495, 60 AmD 439. 
98. Gardner v. State, 183 Ind. 101, 


102, 108 NE 230. 


99. Standard D. [quot Gardner v. 
State, supra]. 

[a] Ice cream is not meat. Sla- 
ter v. Evans, [1916] 2 K. B. 403. 

1.° (Bentoni vs Com.2O2 Wani82; 793; 
21 SE 495 (the term is synonymous 
with and is included within the term 
“storehouse”). 


20 [40 C.J.] 


MEAT HOUSE.? 
MEAT MARKET.? 


MECHANIC.* 


rived from the Latin ‘‘ 


[§ 1] A. In General. 
mechanicus. 

[§ 2] B. As a Noun*—1. In General. 
ficer;7 an artisan;® an artist;? a handicraftsman;’° 
a laborer;1! a mechanician;!* an operative; any 
skilled worker with tools;!4 a person skilled in all 
the trades which have to do with the construction 
of buildings; a person whose occupation is to con- 
struct machines, or goods, wares, instruments, fur- 
niture, and the like;*° a workman employed in shap- 
ing and uniting materials, such as wood, metal, 
etc., into some kind of structure, machine, or other 
object, requiring the use of tools;17 a workman or 
laborer other than agricultural;!8 a workman who 
shapes and applies material in the construction of 
houses;?® one actually engaged with his own hands 
in constructive work;?° one employed in mechanical 


995 


) 


MEAT HOUSE—MECHANIC 


machinery ;2? one skilled in a mechanical occupation 
or art;*2 one who follows a mechanical occupation 


A term de- 


An arti- 


ods.?? 


of livelihood.*+ 


labor;24 one engaged in operating a machine or 


[al The words “meat stores” 
should be construed to include all 
sorts of meats, whether fish, flesh, or 
fowl. Vosse v. Memphis, 9, Lea 
(Tenn.) 294, 299. 

{[b] “Meat packing house.’’—Ar- 
mour Packing Co. v. Lacy, 200 U. 5S. 
O26 Lo Tee SCt 232, 50 ieved.) 254% 

“Bouse” defined see 30 C. J. p 472. 


2. See. Meat ante p 19 text and 
note 1. 

3. See Market 38 C. J. p 1258. 

4 See Mechanical post p 21; 
Mechanician post p 23; Mechanics 
post p 23 


5. Webster D. [quot Gulledge v. 
Preddy, 32 Ark. 438, 434]. 

6. Mechanic: 
Exemptions § 54. 
Licenses § 75 

tax). 
Mechanics’ Liens § 30. ; ; 
Railroads [33 Cye 474 (lien for rail- 

road construction or maintenance) ]. 
Workmen’s Compensation Acts § 39 
note 51 [c]. ‘ 

Distinguished from “manufacturer” 
see Manufactures § 11. A 

7. Anderson lL. D. [quot Mechani- 
cal Business Cases, 9 Pa. Co. 1. 3 
«cit Imperial D.; Worcester D.)]; 
Webster D. [quot Gulledge v. Pred- 
dy, 32 Ark, 433, 434; Hutchinson _v. 
Shearer, 13 Alta. L. 309, 41 DomLR 
418, 419, [1918] 2 WestWkly 480]; 
Webster New Int. D. [quot Wager v. 
Carrollton Bank, 156 Ga. 7838, 120 
SE 116, 119]. 

“Artificer” defined see 5 C. J. p 595. 

8 Berks County v. Bertolet, 13 
Pa, 522, 524; Anderson L. D. [quot 
Mechanical Business Cases 9 Pa. Co. 
1, 3 (cit Imperial D.; Worcester D.)]; 

entury D. [quot Peo. v. Buffalo, 18 
Misc. 533, 536, 42 NYS 545]; Webster 
D. [quot Gulledge y. Preddy, 32 Ark. 


(subject to license 


433, 434; Hutchinson v. Shearer, 13 
Alta. L. 309, 41 DomLR 418, 419, 
[1918] 2 WestWkly 480]; Webster 


New Int. D. [quot Wager v. Carroll- 
ton Bank, 156 Ga. 783, 120 SE 116, 
119]. 
“Artisan” defined see 5.C. J. p 597. 
9. Berks County v. Bertolet, 13 
Pa, 522, 524. 
“ “artist” defined see 5 C. J. p 597. 
10. Century D. [quot Peo. v. Buf- 
falo, 18 Mise. 538, 536, 42 NYS 5465]. 
11. Missouri, etc., R. Co. v. Baker, 
14 Kan. 563, 567. 
“Faborer” defined see Laborer § 1. 
12. Webster New Int. D. [quot 
Wager v. Carrollton Bank, 156 Ga. 
783, 120 SE 116, 119]. 
POSE nie id defined see post p 


13, Imperial D. [quot Mechanical 
Business Cases, 9 Pa. Co. 1, 3] 


mn ? inl defined see [29 Cyc 
ie 
14. In re Osborn, 104 Fed. 780, 


781; New Orleans v. Lagman, 43 La. 
Ann. 1180, 1181, 10 S 244. 


15. Peo. v. Buffalo, 18 Misc. 533, 
536, 42 NYS 545. 

16. Savannah, etc., R. Co. v. Cal- 
lahan, 49 Ga. 506, 511; Webster D. 
[quot Smith v. Osburn, 53 Iowa 474, 
486, 5 NW 681]. 

17. Anderson L. D. [quot Smith v. 
German Ins. Co., 107 Mich. 270, 278, 
65 NW 236, 30 LRA 368; Mechanical 
Business Cases, 9 Pa. Co. 1, 4]; Web- 
ster D. [quot Guiledge v. Preddy, 32 
Ark, 433, 434; Mechanical Business 
Casesiy9) Pay Cosel, 146 (Merrican v. 
English, 9 Mont. 118, 124, 22 P 454, 
5 LRA 837; Story v. Walker, 11 Lea 
(Tenn.) 515; 517, 47 AmR 305. 

[a] Similar definitions.—(1) “One 
skilled or employed in shaping and 
uniting materials, as wood, metal, 
ete;,, into. any kind “of (a ‘structure; 
machine or other objects, requiring 
the use of tools, or other instru- 
ments.” Webster New Int. D. [quot 
Wager v. Carrollton Bank, 156 Ga. 


783, 787, 120 SE 116]; Webster D. 
[quot Hutchinson v. Shearer, 13 
Altas Ta. 300) (314, 41 DomiLR 413; 


[1918] 2 WestWkly 480]. (2) “One 
who is employed in manual occupa- 
tion, a handicraft man, or a skilled 
workman, especially one who is con- 
cerned with the making or use of 
machinery.’ Murray New D. [quot 
Hutchinson v, Shearer, supra]: 


18. Webster D. [quot Gulledge v. 
Preddy, 32 Ark. 4388, 484; Merrigan 
Ve Emelish, 9) Monty 103, 124 22) P 
454, 5 LRA 8387; In re Keystone 
Laundry Co., 18 Pa. Co. 444]. Me- 
ect Business Cases, 9) Pa? Co. 

19. New Orleans v. Lagman, 43 


La. Ann, 1180, 1181, 10 S 244. 


20. New Orleans v. Lagman, su- 
pra. 
21. Worcester D. [quot Mechani- 


caleBudcimess) Cases m0 eaym@oumlenre lk 

[a] Similar definition.—“‘One em- 
ployed in mechanical or manual la- 
bor” »\State vw. .C! 1G, Hartwell! (Cor, 
117 La. 144, 41 S 444, 447 [cit Wor- 
cester D.]. 

22. Tatum vy. Crescent Laundry 
Co., 201 Mo. A. 97, 208 SW 189, 142. 

23. Webster D. [quot Smith v. 
Osburn, 53 Iowa 474, 476, 5 NW 681). 

24 American Enc. D. [quot Smith 
Vn Geran Sinsin©o m0) saviichenarl0s 
278, 65 NW 236, 30 LRA 368]; Im- 
perial D. [quot Mechanical Business 
Cases), Seas i@ou du aoe 

25. American Hnc. D. [quot Smith 
y. German Ins. Co., 107 Mich. 270, 
283, 65 NW 236, 30 LRA 368]. 

26. Webster New Int. D. [quot 
Wager v. Carrollton Bank, 156 Ga. 
783, 120 SH 116, 119]. 

[a] Similar definition.—‘“One who 
practices any mechanical art.’? Web- 
ster D. [quot Mechanical Business 
Cases, 9 Pa. Co. 1, 2; Hutchinson vy. 
Shearer,” [3 Altayvdu, S09 ee sina 
DomLR 418, [1918] 2 WestWkly 


[§ 3] 2. Construction; What Includes. 
‘‘mechanic’’? connotes a manual occupation;*® a 
performance of mechanical labor, or work at one 
of many constructive trades, as a principal means 
As a general rule the word is ¢on- 


for a living;?4 one who is skilled in the use of tools 
or instruments;2° one who practices any mechanic 
art;2° one who works and performs services with 
machinery or mechanies;27 one who works machines 
or instruments.?° : 

Practical mechanic. 
in the art of building, and acquainted with the rules 
and methods observed and pursued by those en- 
gaged in constructing, altering, and repairing build- 
ings of all kinds, and possessing the skill to apply 
those rules, and to adopt and follow those meth- 


One who is especially skilled 


The word 


480]. : 

27. Kansas City Southern R. Co. 
v. Wallace, 38 Okl. 233, 132 P 908, 
911, 46 LRANS 112. 

28. Webster D. [quot Gulledge v. 
Preddy, 32 Ark. 433, 434; Smith v. 
Osborn, 53 Iowa 474, 486, 5 NW 681; 
In re Keystone Laundry Co., 18 Pa. 
Co. 444; Mechanical Business Cases, 
JS PanGow Leake 


29. Peo. v. Buffalo, 18 Misc. 533, 
536, 42 NYS 545 (“The relator is 
clearly a ‘practical’ mechanic, be- 


cause he has devoted himself for 
several years to the actual drawing 
of plans for, and the construction of, 
buildings of various kinds. I am of 
the opinion that it is possible for a 
person without legs or arms to be- 
come a practical mechanic; that is to 
say, it is not necessary for a person 
to perform manual labor with the 
tools of any special trade or occupa- 
tion to become such a mechanic. If 
such a person is competent to devise, 
direct and Supervise the construction 
of all kinds of buildings in all their 


parts, he is at once an artisan, a 
handicraftsman and a mechanic. If 
he does all those things, he is a 


‘practical mechanic,’ whether he has 
ever touched a tool of any particular 
trade or handicraft or not’). See 
Gray v. Mechanics’ Bank, 10 F. Cas. 
No. 5,728, 2 Cranch C. GC. 51. ; 

30. Lesuer’s Case, 227 Mass. 44, 
116 NE 483, 484. 

[a] “The work performed by a 
professor or instructor in a poly- 
technical or occupational institute, 
in teaching and demonstrating the 
theoretical and practical use of me- 
chanics as applied to the use of 
tools, appliances and machinery, is 
not that of a laborer, Workman or 
mechanic, because the efficiency of 
the instructor depends in degree 
upon his skill in the use of tools.” 
Lesuer’s Case, 227 Mass. 44, 46, 116 
NE 4838, 484, LRA1918F 197. 

31. Lesuer’s Case, supra. 

[a] Compared with other terms. 
—‘‘Under the title ‘workmen’ Web- 
ster’s New International Dictionary 
discusses the differences in meaning 
of the words ‘workman,’ ‘laborer,’ 
‘artisan,’ ‘artificer,’ ‘mechanic,’ and 
‘craftsman,’ as follows: ‘Workman is 
the general term; it frequently ap- 
plies to one who does relatively 
skilled work, as contrasted with 
a laborer, whose work demands 
strength or exertion rather than 
skill; an artisan as here compared 
(see artist) is esp. one who is em- 
ployed in an industrial or mechanic 
art or trade; mechanic, once synony- 
mous with artisan, is now commonly 
restricted to a workman who is 
skilled in constructing, repairing or 
using machinery; a craftsman is one 
who practices a handicraft; artificer 
commonly implies power of contriv-. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


strued in its ordinary meaning and acceptation.*? 
While it is a term somewhat loosely applied,*? as 
a general rule, to be a mechanie, it is necessary 
the person should be an operative engaged in a 
business requiring some particular skill in doing 
Ordinarily the term excludes agricultural 
laborers or laborers engaged with pick, shovel, or 
spade, or similar tools,*> and is sometimes restricted 
to those employed in making or repairing machin- 
ery.** It is used in contradistinction to contractors, 
superintendents, capitalists, or mere owners of ma- 
It includes all mechanics, whether mas- 
The term ‘‘me- 
as a noun, has been held to include a 
baker,®® a barber,*® a builder,*! a carpenter,*? a 
civil engineer,** a conductor,** a dentist,** a house 
and sign painter,*® a master machinist,*” a merchant 
tailor,** a painter,*® a plasterer,°? a printer,’ a 
railroad which ordinarily carries on the business of 
building and repairing its equipment,®? a sawmill 
On the other hand the term has been 
held not to include an abstracter of titles,>* an 
architect,°> a boss or director,°® a civil apices! 
a contractor,°® a contractor or master builder,®® a 


work.3* 


chinery.** 
ter workmen, or journeymen.*® 
chanie,’’ 


owner.*® 


ance or adaptation in the exercise of 
one’s craft.’ Just when ‘mechanics’ 
became thus differentiated from ‘ar- 
tisans’ is not material.” State v. 
Ottawa, 84 Kan. 100, 104, 113 P 391. 

32. Hutchinson  v. Shearer, 13 
Alta. L. 309, 41 DomLR 418, 419, 
[1918] 2 WestWkly 480. 

33. Imperial D. [quot Mechanical 
Business Cases, 9 Pa. Co. 1, 3]. 

34 Evans v. Beddingfield, 106 Ga. 
755, 757, 82 SE 664. 

[a] in its broadest semse “a me- 
chanic is any one who is a skilled 
worker with tools.” Mullinnix v. 
State, 42 Tex. Cr. 526, 527, 60 SW 
768 [quot State v. Crounse, 105 Nebr. 
672, 181 NW 562, 563, 16 ALR 5338; 
Jackson v. State, 55 Tex. Cr. 557, 117 
SW 818, 819]. 

35. Imperial D. [quot Mechanical 
Business Cases, 9 Pa. Co. 1, 3]. 

36. Tmperial D. [quot Mechanical 
Business Cases, supra]. 

37. Parkerson v. Wightman, 35 S. 
C. Lye 363, 365. 

Parkerson vy. Wightman, su- 
ot [al “The word ‘mechanic.’ ac- 
cording to all dictionaries, and par- 
ticularly that of the Spanish Acad- 
emy, means ‘he who earns his liveli- 
hood with his hands’ and by exten- 
sion, any artisan, whether apprentice 
or master.” Domingo Ver Osorio; 


Philippine 405, 407 [cit Joaquin 
Dominguez D.]. 
39. In re Osborn, 104 Fed. 780, 781. 
40. State v. Hirn, 46 La. Ann. 


1443, 1444, 16 S 403; State v. Dielen- 
schneider, 44 Qa, Ann. 1116, 11 S 
823; Terry v. McDaniel, 103 Tenn. 
415, 418, 53 SW 732, 46 LRA 559. 

Al. Savannah, Cowie ive 
Callahan, 49 Ga. 506. 

42. Thurman v. Pettitt, 72 Ga, 38, 
39; New Orleans v. Lagman, 43 La. 
Ann. 1180, 1181, 10 S 244. 

43. Amazon Irr. Co. v. Briesen, 1 
KaneeA. wos, 446 Paiaiiee 1119: 


44. Miller v. Dugas, qd Ga. 386; 
388, 4 AmSR 90. 
45. Maxon v. Perrott, 17 Mich. 


$32;°337,. 9%; AMD. 191. 

46. Waite v. Franciola, 90 Tenn. 
191,-193, 16 SW 116. 

47. Parkerson v. Wightman, 35 S. 
C. L. 3638, 365. 

48. In re Jones, 13 F. Cas. No. 
7,445, 2 Dill. 343, 344. 

49. Garrebrant v. Continental Ins. 
CO LOEENG See ka ONlist 6.0 AC 90 trO 2 
12 LRANS 443. 

50. New Orleans v. Bayley, 35 La. 
Ann, 545, 546; Merrigan v. English, 9 
Mont. 113, 124, 22 P 454, 5 LRA 837. 

51. Smith v. Osburn, 53 Iowa 474, 
476, 5 NW 681. 

52. Boston, Re Cot 


etc., v. Con- 


MECHANIC—MECHANICAL 


that 


cord, 78 N. H. 463, 101 A 663, 664. 


53. Gulledge v. Preddy, 32 Ark. 
433, 434. 
54. Tyler v. Coulthard, 95 Iowa 


705, 706, Yea NW 681, 58 AmSR 452 

55. Raeder Vv. Bensberg, 6 Mo, NG 
445, 447; Price v. Kirk, 13 Phila. 
(Pa.) 497, 498. 


Reece Kyle v. Montgomery, 73 Ga. 
57. tRae, CLC. mel Om VeNIDeLry: 51 


Tex. Civ. A. 408, 72 SW 1049, 1050. 


58. New Orleans v. Pohlmann, 45 
Las Anns 219, 221.7129 S) 41416. “See 
Theobalds v. Conner, 42 La, Ann. 787, 
7S 689. 

59. Winder v. Caldwell, 14 How. 
(U. S.) 434, 444, 14 L. ed. 487. 

60. Whitcomb v. Reid, 31 Miss. 
567, 569, 66 AmD 579. 

6l. Leinau vy. Albright, 10 Pa. Co. 
17d. i 3s)* Price avi Kirk, 13 Phila: 
(Pa.) 497, 498. 

62. State v. Martindale, 47 Kan. 


147, 150,-27 P 852 [quot Billingsley 
v. Marshall County, 5 Kan. A. 435, 49 


P 329i 

63. Bevitt v. Crandall, 19 Wis. 
581, 583. 

64. Berks County v. Bertolet, 13 
Pa, 522, 524. 

65. Swisher v. Us S57 Ct. Cl. 
COLT, SOT 1235-134 SS Mbanielson. ky. 
Bakersfield, 184 Cal. 262, 193 P 242; 
Devney’s Case, 223 Mass. 270, 111 


NE 788, 789. 

66. Texas, etc., RR. Cos ws Allen-1 
Tex. A. Civ. Cas. §§ 568, 569. 

67. Boutner v. Kent, 23 Ark. 389; 


Stevens v. Wells, 4 Sneed (Tenn.) 
387, 389. 
68. East Tennessee Iron Mfg. Co. 


v. Bynum, 3 Sneed (Tenn.) 268, 269, 
65 AmD 56. 

69. Duncan v. Bateman, 23 
327, 328, 79 AmD 109. 

70. Van Viaanderen v. Peyet Silk 
Dyeing Corp., 278 Fed. 993, 994. 


Ark. 


vii Richie v. McCauley, 4 Pa. 471, 
72. Richards vy. Shear, 70 Cal. 187, 


£89 Slay 60r. 


73. Swanz v. Clark, (Mont.) 229 
P 1108, 1109. 

74. Smith v. German Ins. Co., 107 
tine 270, 277, 65 NW 236, 30 LRA 

75. Story va Walkers ae ries 


(Tenn.) 515, 517, 47 AmR 305; Mul- 
linnix v. State, 42 Tex. Cr. 526, 527, 
60 SW 768. See New Orleans v. 
Robira, 42 La. Ann, 1098, 8 S 402, 11 
LRA 141. 

76. Garing vy. Hunt, 27 Ont. 149, 


161, 
77. Breakwater Co. v. U. S., 183 
Parks v. Locke, (Tex. Civ. A.) 


Fed. 112, 114, 105 CCA 404. 
78. 
25 SW 702, 708; Krakauer v, Locke, 


ness, calling, 


[40 GS.) 21 


dentist,°° a draftsman,®' an employee with annual 
salary,®? a farmer,®* a farmer or miller,®* a fire- 
man,®° a foreman or superintendent,®® a furnisher 
of lumber,®’ a furnisher of machinery,®°® a fur- 
nisher of lumber or machinery,® a general manager’ 
of a corporation,” a manufacturer,’! a material- 
man,’? an optometrist,’ a painter,’* a photogra- 
pher,”> a scenic artist,’® a seaman,’” a subcontrac- 
tor,’® a superintendent or manager.’® 

[§ 4] ©. As an Adjective.*° 
skill; of or pertaining to a mechanie or artisan, or 
the artisan class; 
derived from, a machine or machines.*+ 

MECHANICAL.*” 
ing,’* derived from the Latin ‘‘mechanicus’’S4 and 
the Greek ‘‘mechane,’’®> variously defined as ap- 
pertaining to or exhibiting constructive power;*° 
belonging to or relating to those who live by hand 
labor ;8* bred to manual labor 38° depending upon 
mechanism or machinery ;*° done as if by a machine 
or without conscious exertion of will, proceeding 
from habit, not from intention or reflection, as a 
mechanieal action or movement;°° engaged in man- 
ual labor;®! made or formed by a machine or with 


Involving manual 
of the nature of, relating to, or 


A term of very broad mean- 


6 Tex. Civ. A. 446, 449, 25 SW 700. 


79. Raynes v. Kokomo Ladder, 
ete, (Co. 153, Inds -315,5 37, 154, NE 
1061. 

80. Mechanical art see Art 5 C. J. 


p 589 text and notes 21, 22. 

81. Webster New Int. D. See 
Ganahl vy. Shore, 24 Ga. 17, 23; New 
Orleans v. Robira, 42 La. Ann, 1098, 
1100, 8 S 402, 11 LRA 141; Almy v. 
Jones, TT eROED: 265, 266, 21 A 616, 2 
LRA 414, 

82. See B10 Patents [380 Cyc 825, 
849, 915]. 

Mechanical devices as subject of. 
copyright see Copyright and Liter- 
ary Property .§ 123. 

83. Tatum v. Crescent Laundry 

o., (Mo, A.) 208 SW 139, 143. 

[a] The term “mechanical” is 
employed to indicate that the busi- 
or occupation in view 
must be one which cannot be utilized 
unless resort is had to the use of 
some machinery or instrument of 
force or appliance of power in aid to 
manual work in some physical un- 
dertaking in which the intervention 
or interaction of a superior mind is 
not required. In other words, the 
expression means that the occupa- 
tion must be one by which the object 
realized is not dependent for its con- 
dition on the exertion of a control- 
ling intellect, but rather on the adap- 
tation of some helping mechanism 
or use of some auxiliary tool or in- 
strument. New Orleans v. Robira, 
42 La. Ann. 1098, 1099, 8 S 402, 11 
LRA 141 (the term does not include 
photography). 

84 Imperial D. [quot Mechanical 
Business Cases, 9 Pa. Co. 1, 3]. 

85. Imperial D. [quot Mechanical 
Business Cases, supra]. 

86. Century D. [quot In re Key- 
stone Laundry Co., 18 Pa. Co. 444]. 

87. Webster D. [quot Mechanical 
Business Cases, 9 Pa. Co. 1, 4]. 

88. Webster D. [quot Mechanical 
Business Cases, supra]. 

89. Webster D. [quot In re Key- 
stone Laundry Co., 18 Pa. Co. 444]. 

{a] Similar definition.—‘‘Depend- 
ent upon the use of mechanism.” 
Century D. [quot In re Keystone 
Laundry Co., 18 Pa. Co. 444]. 

$0. Webster D. [quot Mechanical 
Business Cases, 9 Pa. Co. 1, 

91. Webster D. [quot Arizona 
Eastern R. Co. v. Matthews, 20 Ariz. 
2320180 BE M5 Oe al Olied me AdaEY lel 49M 
Webster New Int. D. [quot State v. 
Crounse, 105 Nebr. 672, 181 NW 562, 
563, 16 ALR 533]. 

[a] Similar definition.—‘‘Employ- 
ment in manual labor.” Worcester 
D. [quot State v. C. C. Hartwell Co., 
117 La, 144, 41 S 444, 447]. 
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tools; of, pertaining to, or concerned with, man- 
ual labor;°? of, pertaining to, or concerned with, 
machinery or mechanism;** of or pertaining to 
mechanism or machinery;® of the artisan class;°° 
of the nature or character of a machine or ma- 
chinery;°’ pertaining to artisans or mechanics or 
their implements;°* pertaining to, governed by, or 
in accordance with, mechanics or the laws of mo- 
tion ;°° pertaining to mechanics or machinery ;' per- 
taining to, or in accordance with, the principal 
laws of mechanics;? pertaining to the science of 
mechanics or mechanism;* skilled in mechanies.* 
Mechanical arm. An arm provided with fingers 
which can be moved by some mechanical contriv- 
ance, together with mechanism for rotating the 
wrist, simulating, as nearly as possible, the action 
of the human wrist, hand, and fingers.® 
Mechanical business. A term which refers to the 
employment of skilled labor in shaping materials 
into structures or products of utility, and not as 
incident to one of the arts or professions.? A me- 
chanical business is one closely allied to or 1¢i- 
dental to some kind of manufacturing business.? 
Mechanical engineer. An engineer possessing a 
proficiency not possessed by the others in the knowl- 
edge of designing, constructing, setting up, and 
operating boilers, engines, pumps, and machinery 
92. Webster D. [quot Arizona 


239, 245, 58 NW 1150, 38 AmSR 552, 


MECHANICAL 


generally.® 

Mechanical equivalent.? As generally understood, 
a term employed where one thing may be adopted, 
instead of another, by a person skilled in the art, 
from his knowledge of the art.?° 

Mechanical establishment. A term broad enough 
to cover almost any plant or place where machinery 
is set up and operated.1! The mere fact that ma- 
chinery or mechanical appliances, or mechanical 
or manual labor, is used, or found to be employed, 
does not necessarily characterize the establishment 
as a mechanical establishment.12 It seems that be- 
fore the establishment can be said to be a mechani- 
eal establishment the mechanical element must pre- 
dominate.1* 

Mechanical labor. Labor performed by a me- 
chanic or one who practices any mechanic art.* 

Mechanical movement. The combination and ar- 
rangement of mechanical parts intended for trans- | 
lation or transformation of motion.?® 

Mechanical skill. That skill which involves only 
the expression of the ordinary faculties of reason- 
ing upon the material supplied, by a special knowl- 
edge and the facility of manipulation which results 
from its habitual and intelligent practice.'® 

Other phrases: ‘‘By mechanical or other 
means,’’!? ‘mechanical contrivance,’’!§ ‘‘mechani- 
v. Crescent Laundry Co., 201 Mo. A. 


Eastern R. Co. v. Matthews, 20 Ariz. 
282, 180 FP 159)>461, 7 ALR 1149]; 
Webster New Int. D. [quot State v. 
Crounse, 105 Nebr. 672, 181 NW 562, 
563, 16 ALR 533]. ; 

93. Webster D. [quot Arizona 
Eastern R. Co. v. Matthews, 20 Ariz. 
282, 180 2 159, 161, .7 ALR 1149]; 
Webster New Int. D. [quot State v. 
Crounse, 105 Nebr. 672, 181 NW 562, 
563, 16 ALR 533]. 

94 Webster D. [quot Arizona 
Eastern R. Co. v. Matthews, 20 Ariz. 
Smee LS Oig Eee D oO yehOle ga CAT Red 4 93 
Webster New Int. D. [auot State v. 
Crounse, 105 Nebr. 672, 181 NW 562, 
563, 16 ALR 533]. 

95. Century D. [quot In re Key- 
stone Laundry Co., 18 Pa. Co. 444]. 

96. Webster New Int. D. [quot 
State v. Crounse, 105 Nebr. 672, 181 
NW 562, 563, 16 ALR 533]. 

97. Century D. [quot In re Key- 
stone Laundry Co., 18 Pa. Co. 444]. 

98. Imperial D. [quot Mechanical 
Business Cases, 9 Pa. Co. 1, 3]. 

99. Webster D. [quot In re Key- 
stone Laundry Co., 18 Pa. Co. 444]. 

1. Century D. [quot Tatum v. 
Crescent Laundry Co., 201 Mo. A. 
97, 208 SW 1389, 143]. 


[a] “The primary meaning of the 
word ‘mechanical’ is pertaining to 
machinery.” Coast, etc., Corp. v. 


Martin, 92 Conn. 11, 15, 101 A 502. 

2. Imperial D. [quot Mechanical 
Business Cases, 9 Pa. Co. 1, 3, 4]. 

3. Webster D. [quot Mechanical 
Business Cases, supra]. i 

4 Webster D. [quot Mechanical 
Business Cases, supra]. 

5. Carnes Artificial Limb Co. v. 
Dilworth Arm Co., 273 Fed. 838, 839. 
“Arm” defined see 5 C. J. p 285. 

6. Mechanical Business Cases, 9 
Pa, co. 1,02 tbe term does) mot. ink 
clude preparing and mechanically 
executing designs for decorating and 
finishing a building, nor dredging, 
excavating, building, and executing 

submarine work). 


Distinguished from “manufactur- 
ing business” see Manufactures 
Sag: 


“Business” defined see 9 C. J.p 1101. 

7 Cowling v. Zenith Iron Co., 65 
Minn. 263, 268, 68 NW 48, 60 AmSR 
471, 33 LRA 508 (the term includes 
the mining of ore). 

[a] ‘The business of erecting 
buildings is a mechanical business. 
Finnegan v. Noerenberg, 52 Minn. 


18 LRA 778. 
“Manufacturing 
Manufactures § 19. 
8. Craven v. Orleans Levee Dist., 
51 La. Ann, 1267, 1269, 26 S 104. 
i guneiieer’ defined see 20 C. J. p 
9. See also Patents [30 Cyc 855]. 
10. Johnson vy. Root, FE. Cas. 
No. 7,411; May v. Johnson County, 
16 F. Cas. No. 9,334; Smith v. Mar- 
shall, 22 F. Cas: No. 13,077 [cit Cur- 
tis Pat. § 332]. See Chicago, etc., R. 
Co. v. Sayles, 97 U. S. 554, 556, 24 L. 
ed, 1053; McCormick v. Talcott, 20 
How. (U. S.) 402, 405, 15 L. ed. 980; 
Alaska Packers’ Assoc. v. Letson, 119 
Fed. 599, 611; Brammer v. Schroeder, 
106 Fed. 918; 920, 46 CCA 41; Na- 
tional Hollow Brake-Beam Co. v. In- 
terchangeable Brake-Beam Co., 106 
Hed. 693, 718, 45 CCA 544; Brill ‘v. 
St. Louis Car Co., 90 Fed. 666, 668, 
33 CCA 213; Adams Blectric R. Co. v. 
Lindell R. Co., 77 Fed. 432, 440, 23 
CCA 2238; Carter Mach. Co. v. Hanes, 
70 Fed. 859, 866; Holmes v. Truman, 
67 Fed. 542, 545, 14 CCA 517; Jensen 
Can-Filling Mach. Co. v. Norton, 67 
Fed. 236, 239, 14 CCA 383; Stirrat v. 
Excelsior Mfg. Co., 61 Fed. 980, 981, 
10 CCA 216. 
11. Tatum v. Crescent Laundry 
Co., 201 Mo. A. 97, 208 SW 139, 143. 
“Establishment” defined see 21 C. 


J.D 908. 

State v. Crounse, 105 Nebr. 
672, 676, 181 NW 562, 16 ALR 533 
(“Almost all business establishments 
employ some mechanical element in 
their operations. . . . In such opera- 
tions as mining, or in water-works, 
where water is pumped and distrib- 
uted to consumers, or in laundries 
or repair shops, the mechanical ele- 
ment clearly does predominate, and 
the product of those enterprises can 
be readily said to be the products of 
mechanical effort’’). 

13. State v. Crounse, supra. 

[a] “A newspaper cannot be said 
to be the product of mechanical ef- 
fort any more than it can be said to 
be a manufactured article, nor can it 
be said that a newspaper publishing 
house, taken as an entirety, is a me- 
chanical establishment within the 
meaning of the law.” State v. 
Crounse, 105 Nebr, 672, 676, 181 NW 
562, 16 ALR 533. 

[b] Laundries have been held to 
be included within the term. Tatum 


business” see 


97, 208 SW 139, 143; In re Keystone 
Laundry Co., 18 Pa. Co. 444. 

14. Arizona Eastern> R. Co. Vv. 
Matthews, 20 Ariz. 282, 288, 180 P 
159, 7 ALR 1149 (‘‘Taken in connec- 
tion with the context, we think ‘me- 
chanical labor’ is such skilled labor 
as is necessarily employed by em- 
ployers in making and _ repairing 
tools and instruments used in the 
operation of the business. It is man- 
ual labor, but of the skilled kind. 
While the words ‘manual labor 
might be construed to mean clerical 
work, we do not think any such 
meaning attaches to them as they 
are used in the context’’). 

{a] “Manual or mechanical la- 
bor.”—Anderson Driving Park Assoc. 
v. Thompson, 18 Ind. A. 458, 48 NE 
259, 260. 

“Labor” defined see 35 C. J. p 922. 


15. Campbell Printing-Press, etc., 
Co. v. Miehle Printing-Press, etc., 
Co., 102 Fed. 159, 168, 42 CCA 235 


(“They are mechanisms adapted usu- 
ally for employment in wholly differ- 
ent classes of machines ... [which] 
happen to require a similar result- 
alt, motion or movement of parts’’). 

{a] Distinguished from philosoph- 
ical instruments.—In re Massachu- 
setts Gen. Hospital, 95 Fed. 973, 974. 

16. J. J. Warren Co. v. Rosenblatt, 


80 Fed. 540, 542, 25 CCA 625. See 
also Patents [80 Cyc 849]. 

[a] Distinguished from “inven- 
tive genius.’”’— Perfection Window 


Cleaner Co. v. 
577, 9 Biss. 386. 

Specific performance of contract 
requiring mechanical skill see Spe- 
cific Performance [36 Cyc 580]. 

“Skill” defined see [36 Cyc 463]. 

17. State v. Villines, 107 Mo. A. 
593, 81 SW 212, 213 (the phrase “by 
mechanical or other means,’ as used 
in the statute making it a misde- 
meanor for any person not licensed’ 
to record or register, by mechanical 
or other means, bets or wagers on 
trials of speed, ete., embraces some- 
thing outside the mechanical class, 
and covers the registration of such 
bets by means of the initials or pri- 
vate marks of the parties written on 
cards). \ 

18 Fuller v. Mulcahy, 164 App. 
Div. 829, 150 NYS 164, 165; Corbett 
v. New York Cent., etc., R. Co., 151 
App. Div. 159, 160, 135. NYS. 1875 
Pluckham v. American Bridge Co., 


Bosley, 2 Fed. 574, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


cal corporation,’’!® 
or 


“‘mechanical processes,’’?? ‘‘ 
suit’”’ 


or 


MECHANICAL ARM.?¢ 
MECHANICAL BUSINESS.?* 


MECHANICAL CORPORATION.?® 


MECHANICAL ENGINEER.’ 


MECHANICAL EQUIVALENT.*° 


104 App. Div. 404, 938 NYS 748, 750; 
Michael v. Standard Concrete Steel 
€o., 55 Misc. 255, 256, 105 NYS 131): 
132; Koepp vy. National Enameling, 
RUCFECO;,) LOTS) 302,139" NW. 179), 
, (the words “scaffolding” and 
“mechanical contrivance” include 
any contrivance made of parts erect- 
ed or used for support in or about 
the particular kinds of work men- 
tioned in the statute). 

“Contrivance” defined see 13 C. J. 


Pp 83z. 

19. See Corporations § 52 text and 
note 15. 

20. Gudmundson v. Thingvalla 
Lutheran Church, 29 N. D. 291, 331, 
150 NW 750 (‘‘ ‘verbal’ inspiration, 
meaning that God selected the 


very words used throughout the en- 
tire Bible; a theory virtually as rigid 
as mechanical inspiration under 
which Deity wrote with the hand of 
man the Bible from cover _ to 
cover”). 

21. Robertson vy. North Easthope, 
15 Ont. 428, 428. : 

22. Risdon Iron, ete., Works v. 
Medart, 158 U. S. 68, 80, 15 SCt 745, 
39 L. ed. 899; Cochrane y. Deener, 
SAU ae Sie 80,0 080,0 24 armed 139% 
American Fibre-Chamois Co. v. Buck- 
skin Fiber Co., 72 Fed. 508, 514, 18 


‘mechanical 
‘‘mechanical operations,’’?? ‘‘mechanical process’’ 
mechanical pur- 
‘‘mechanical pursuits,’’?? ‘mechanical 
tools,’’*4 ‘other mechanical power.’’?5 


MECHANICAL—MECHANICS 


inspiration,’’?° 


[40 C.J.], 28 


MECHANICAL ESTABLISHMENT.*! 
MECHANICAL FOGHORN.* 
MECHANICAL LABOR.®** 
MECHANICAL MOVEMENT.** 
MECHANICAL SKILL.*® 


MECHANICIAN. One skilled in the theory or 


construction of machines; a machinist.*° 


CCA CG2 WWiellss v.70 Ue Sis i@ust, A: 
(WU. 8.) 125, 127 
23. “McDonald v. State, 6 Ga. A. 


339, 64 SE 1108, 1113 (work on ia 
turpentine farm is not a “mechanical 
pursuit,’ within the meaning of a 
statute providing that convicts shall 
not be employed in such mechanical 
pursuits as will bring the products 
of their labor into competition with 
the product of free labor); State v. 
CrCibHartwell=Co. aia. tia eal Ss 
444, 447; State v. Hirn, 46 La, Ann. 
14438, 1444, 16 S 403; New Orleans v. 
Lagman, 48 La. Ann. 1180, 1181, 10 
S 244; Theobalds v. Conner, 42 La. 
Ann. 787, 789, 7 S 689; New Orleans 
v. Bayley, 35 La. Ann. 545; Jackson 
Vv. State, 55 Tex. Cr557, 114-7 SW 818); 
819 (the trade of a barber is a “‘me- 
chanical pursuit’); Mullinnix v. 
State, 42 Tex. Cr. 526, 60 SW 768. 
[a] Master builders and contract- 
ors, who employ others to do the 
work which they merely superintend, 
are not engaged in mechanical pur- 


suits. 'Theobalds v. Conner, 42 La. 
Ann, 787, 790, 7 S 689. 
24. Maxon vy. Perrott, 17 Mich. 


332, 337, 97 AmD 191 (the ordinary 
meaning of ‘‘mechanical tools’ will 
include those of a dentist). 

25. See Workmen’s Compensation 


MECHANICS.*? 
plied mathematics, which treats of the action of 
forces on bodies.*® 


That science, or branch of ap- 


Acts § 35 note 23 [a] (10). 

26. See Mechanical ante p 22 t 
and note 5. 

27. See Mechanical ante p 22 
and notes 6-7. 

28. See Corporations § 52 text 
note 15 


29. See Mechanical ante p 22 text 
and note 9. 

30. See Mechanical ante p 22 text 
are note 10; also Patents [380 Cyc 

Bill 

SL. See Mechanical ante p 22 text 
and notes 11-13. 

82. See Collision § 1 p 1016 text 
and note 33. 

&3. See Mechanical ante p 22 text 
and note 14. 
* $34 See Mechanical ante p 22 text 
and note 15. 

35. See Mechanical ante p 22 text 
and note 16. f 

386. Webster New Int. D. See 
Wager v. Carrollton Bank, 156 Ga. 
783, 120 SE 116, 119. See also Me- 


chanic ante p 20; Mechanical ante p 


21; Mechanies post this page. 
87. See Mechanic ante p 20; Me- 
chanical ante p 21; Mechanician 


ante this page. 

38. Webster New Int. D. See Le- 
suer’s Case, 227 Mass. 44, 116 NE 
483, 484, LRAI918D 419, 
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MECHANICS’ LIENS 
By Srantey A. Hackxert . 
[Matters not in this Title, treated elsewhere in this Work, see Cross References infra p 39] 


ANALYSIS 


I. DEFINITION, NATURE, AND DISTINCTIONS [sub-analysis p 24] 
II. ORIGIN AND CREATION [sub-analysis p 24] 
III. STATUTORY PROVISIONS GENERALLY [sub-analysis p 24] 
Iv. CAPACITY TO ACQUIRE LIEN [sub-analysis p 24] 
V. PROPERTY, ESTATES, OR INTERESTS SUBJECT TO BIEN [sub-analysis p 24] 
VI. RIGHT TO LIEN [sub-analysis p 25] 
VII. PERFECTION OF LIEN [sub- nee 27 | 
VIII. OPERATION AND EFFECT [sub-analysis p 30] 
IX. ASSIGNMENT [sub-analysis p 32] 
X. WAIVER, DISCHARGE, RELEASE, AND SATISFACTION [sub-analysis p 32] 
XI. STIPULATIONS FOR PAYMENT OF CLAIMS AND INDEMNITY AGAINST LIENS [sub- 
analysis p 34] 
XII. ENFORCEMENT [sub-analysis p 34] 


SUB-AWALYSIS 


I. DEFINITION, NATURE, AND DISTINCTIONS [§§ 1-2] p 40 
A. Definition and Nature [{§ 1] p 40 
B. Distinctions [§ 2] p 41 


II. ORIGIN AND CREATION [§ 3] p 42 


IiI. STATUTORY PROVISIONS GENERALLY [{§§ 4-16] p 44 
A. In General [§ 4] p 44 
B. Theory and Purpose [§ 5] p 44 
C. Constitutionality [§§ 6-8] p 46 
1. In General [§ 6] p 46 
2. Under Constitutional Provisions Creating or Favoring Lien [§ 7] p 48 
3. Local or Special Legislation [§ 8] p 49 
D. Construction [§§ 9-14] p 49 
1. In General [§ 9] p 49 
2. Strict or Liberal Construction [§§ 10-14] p 50 
a. Strict Construction [§ 10] p 50 
b. Liberal Construction [§§. 11-13] p 51 
(1) In General [§ 11] p.51 
(2) Statutory Rule [§ 12] p 52 
(3) Limits of Rule [§ 13] p 53 
¢. Nature of Provisions Construed [§ 14] p 53 
EB. Retroactive Operation [§ 15] p 54 
F. Change or Repeal [§ 16] p 55 


IV. CAPACITY TO ACQUIRE LIEN [§ 17] p 56 


V. PROPERTY, ESTATES, OR INTERESTS SUBJECT TO LIEN [§§ 18-29] p 57 
A. Property [§§ 18-25] p 57 
1. Scope of Treatment [§ 18] p 57 
2. Public Property [§§ 19-20] p 57 
a. In General [§ 19] p 57 
b. Applications and Limits of Rule [§ 20] p 58 
Property of Quasi-Public Corporations [§ 21] p 60 
Property of Religious, Educational, or Charitable Organizations [§ 22] p 60 
Property of Private Corporations [§ 23] p 60 
Cemeteries and Cemetery Structures [§ 24] p. 60 
Homestead [§ 25] p 61 
B. Estates or Interests [§§ 26-29] p 61 
1. In General [§ 26] p 61 
2. Equitable Estates or Interests [§ 27] p 62 
3. Leaseholds [§ 28] p 63 
4. Trust Estates [§ 29] p 64 
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VI. RIGHT TO LIEN [§§ 30-178] p 64 
A. In General [§ 30] p 64 
B. Nature of Improvement [§§ 31-55] p 64 
1. In General [§ 31] p 64 
2. Buildings or Structures; Improvements Generally [§§ 32-44] p 64 
a. Subject Matter [§§ 32-40] p 64 
(1) In General [§ 32] p 64 
(2) Particular Property [§§ 33-40] p 66 
(a) Mills and Factories [§ 33] p 66 
(b) Railroad and Mining Property [§ 34] p 66 
(ec) Oil, Gas, Steam, or Electrical Property [§ 35] p 66 
(d) Lightning Rods [§ 36] p 66 
(e) Fences and Windmills [§ 37] p 
(f) Flumes, Aqueducts, Dams, and Het ot § 38] p 67 
(¢) Wharves, Piers, and V esses aL 39] p 6 
(h) Other Property [§ 40] p 6 
b. Erection or Construction [§ 41] p 67 
c. Repairs, Alterations, and Additions [§ 42] p 69 
d. Removal or Destruction [§ 43] p 69 
e. Excavations and Foundations [§ 44] p 70 
3. Fixtures and Interior Improvements [§§ 45-50] p 70 
a. In General [§,45] p 70 
b. Theater Fixtures [§ 46] p 71 
c. Apparatus for Heating, Cooking, Lighting, or Water Supply [§$ 47-49] p 71 
(1) Heating or Cooking [§ 47] p 71 ‘ 
(2) Water Supply [§ 48] p 72 
(3) Lighting [§ 49] p 72 
d. Engines, Boilers, and Machinery [§ 50] p 73 
4. Improvements outside Building or Structure [§ 51-55] p 74 
a. In General [§ 51] p 74 


is Grading, Cultivating, and Planting [§ 52] p 74 
Wells, Ditches, Pipes, and Dredging [§ 53] p 75 

A Roads, Walks, and Street Improvements [§ 54] p 75 

e. Storage or Removal of Ashes and Refuse [§ 55] p 76 


C. Existence, Nature, and Amount of Claim [§§ 56-72] p 76 
1. In General [§ 56] p 76 
2. Services [§§ 57-59] p 77 
a. In General [§ 57] p 7 
b. Services of Architect [ 
ce. Superintendence [§ 59 
3. Materials [§§ 60-69] p 81 
a. In General [§ 60] p 81 
b. Nature, Quality, and Quantity [§ 61] p 81 
ce. Furnishing [§§ 62-63] p 82 » 
(1) In General [§ 62] p 82 
(2) Place [§ 63] p 82 
d. Actual Use [§ 64] p 83 
e. Incorporation in Building or ie EP erae a [$§ 65-68] p 85 
- (1) In General [§ 65] p 85 
(2) Shoring and Scaffolding [§ 66] p 87 
(3) Fuel and Oil [§ 67] p 87 
(4) Packages and Shelter [§ 68] p 87 
f. Transportation [§ 69] p 87 
4. Intent or Purpose in Furnishing [§§ 70-72] p 88 
a. In General [§ 70] p 88 
b. Contemplation of Particular Building [§ 71] p 88 
ec. Reliance on Credit of Building or Property [§ 72] p 89 
D. Contract with, or Consent of, Owner [S$ 73-138] p 90 
1. Necessity and Effect [§§ 73-76] p 90 
a. In-General [§ 73] p 90 
b. Eatras [§ 74] p 92 
e. Damages [§ 75] p 92 
d. Subsequent Marriage or Death of Owner [§ 76] p 92 
2. Who May Contract or Consent [§§ 77-115] p 93 
a. General Principles [§§ 77-80] p 93 
(1) In General [§ 77] p 93 
(2) Ownership [§ 78] p 93 
(3) Possession [§ 79] p 95 
(4) Agency [§ 80] p 95 
b. Particular Persons or Bodies [§§ 81-115] p 97 
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) Corporations and Persons Interested Therein [§ 81] p 97 
) Guardians, Executors, Administrators, or Receivers [§ 82] p 97 
) Heir or Widow [§ 83] p 98 
) Husband or Wife [§§ 84-89] p 98 
(a) Property Owned Jointly [§ 84] p 98 
(b) Homestead Property [§ 85] p 98 
(c) Property of Wife [§§ 86-88] p 98 
aa. Contract of Wife [§ 86] p 98 
bb. Contract of Husband [§§ 87-88] p 99 
(aa) In General [§ 87] p 99 
(bb) Wife’s Knowledge, Consent, or Failure to Object [§ 88] 
p 101 
(d) Dower or Curtesy [§ 89] p 101 
) Infants and Their Agents [§ 90] p 101 
(6) Lessors and Lessees [§§ 91-101] p 102 
(a) Lessors [§ 91] p 102 
(b) Lessees and Sublessees [§§ 92-101] p 102 
aa. Lien on Interest or Property’ of Lessee or Sublessee [§ 92] p 102 
bb. Lien on Estate or Property of Lessor [§§ 93-101] p 103 
(aa) In General [§ 93] p 103 
(bb) Consent of Lessor [§ 94] p 104 
(ec) Lessor’s Knowledge and Permission, Acquiescence, or Fail- 
ure to Object [§ 95] p 105 
(dd) Effect of Provisions of Lease [§§ 96-101] p 105 
Z aaa. In General [§ 96] p 105 
bbb. Authorizing or Requiring Improvements [§ 97] 
105 
€ConAls ce Nature or Ownership of Improvements 
[§ 98] p 106 
ddd. As to Liability for Cost [§ 99] p 107 
eee. Against Liens [§ 100] p 108 
fff. As to Notice or Consent [§ 101] p 108 
(7) Licensees [§ 102] p 108 
(8) Life Tenants [§ 103] p 108 
(9) Mortgagors and Mortgagees [§ 104] p 108 
) Part or Joint Owners [§ 105] p 109 
(11) Trustees and Cestuis Qwe Trust [§ 106] p 109 
(12) Vendors and Vendees [§§ 107-114] p 110 
(a) In General [§ 107] p 110 
(b) Vendors [§ 108] p 110 
(c) Vendees [§§ 109-114] p 110 
aa. Lien on Land [§ 109] p 110 
bb. Lien on Vendee’s Interest [§ 110] p 111 
ce. Lien on Vendor’s Interest |§§ 111-113] p 111 
(aa) In General [§ 111] p 111 
(bb) Knowledge, Permission, or Failure to Object [§ 112] p 113 
(ce) Where Contract Provides for Improvements [§ 113] p 113 
dd. Lien on Improvement [§ 114] p 114 
(13) Other Persons [§ 115] p 114 
3. Form, Requisites, and Sufficiency [§§ 116-127] p 114 
a. In General [§§ 116-119] p 114 
(1) Contract [§ 116] p 114 
(2) Consent [§§ 117-118] p 115 
(a) In General [§ 117] p 115 
(b) Conditional or Qualified Consent [§ 118] p 117 
(3) Instance, Request, Permission, or Privity [§ 119] p 117 
. Time and Place of Making [§ 120] p 117 
. Necessity of Writing [§ 121] p 117 
. Description of Land [§ 122] p 119 
Description of Improvement, Labor, and Materials [4 123] p 119 
. Amount to Be Paid [§ 124] p 119 
. Terms; Time of Payment or Performance [§ 125] p 119 
. Inclusion of Nonlienable Items [§ 126] p 120 
1. Signature and Authentication [§ 127] p 121 
4. Filing or Recording [§§ 128-133] p 121 
a. In General [§ 128] p 121 
b. Time and Place [§ 129] p 122 
c. Papers to Be Filed or Recorded [§§ 130-131] p 123 
(1) In General [§ 130] p 123 
(2) Plans and Specifications [§ 131] p 123 
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d. Effect [§§ 132-133] p 124 
(1) Of Filing or Recording [§ 132] p 124 
(2) Of Failure to File or Record [§ 133] p 124 
5. Construction [§ 134] p 125 
6. Statutory Notice by Owner of Nonresponsibility [§§ 1385-138] p 125 
a. In General [§ 135] p 125 
b. Application of Statutes [§§ 136-137] p 125 
(1) In General [§ 1386] p 125 
(2) Knowledge [§ 137] p 127 
ce. Compliance with Statutes [§ 138] p 127 
E. Persons Entitled to Lien [§§ 139-178] p 128 
1. In General [§ 139] p 128 
2. Mechanics [§ 140] p 129 
3. Laborers [§ 141] p 129 
4. Materialmen [§§ 142-143] p 130 
a. In General [§ 142] p 130 
b. Contractors and Subcontractors distinguished [§ 143] p 131 
5. Contractors [§§ 144-152] p 132 
. In General [§ 144] p 132 
. “Subcontractors” Distinguished [§ 145] p 134 
. Lien for Labor and Material Furnished [§ 146] p 134 
. Stipulations of Contract as to Lien [§ 147] p 134 
. Performance of Contract [§§ 148-150] p 135 
(1) In General [§ 148] p 135 
(2) Time of [§ 149] p 137 
(3) To Satisfaction of Owner or Architect [§ 150] p 137 
f. Modification or Rescission of Contract [§ 151] p 137 
g. Abandonment by Contractor [§ 152] p 137 
6. Persons Not Contracting Directly with Owner [§§ 153-178] p 139 
a. Im General [§ 153] p 139 
b. Particular Persons [§§ 154-169] p 140 
(1) Subcontractors [§ 154] p 140 
(2) Subcontractors of Subcontractors [§ 155] p 141 
(3) Employees of Contractor, Subcontractor, or Materialman [§ 156] p 142 
(4) Persons Furnishing Material to [§§ 157-159] p 142 
(a) Contractor [§ 157] p 142 
(b) Subcontractor [§ 158] p 143 
(c) Another Materialman [§ 159] p 143 
(5) Persons Furnishing Labor to Contractor [§ 160] p 143 
e. Nature of Lien [§§ 161-163] p 1438 
(1) In General [§ 161] p 148 
(2) Lien by Subrogation [§ 162] p 144 
(3) Direct Lien [§ 163] p 145 
d. Principal Contract [§§ 164-172] p 147 \ P 
(1) Effect of Stipulations [§§ 164-168] p 147 
(a) In General [§ 164] p 147 
(b) As to Payment [§ 165] p 147 
(c) Against Liens [§§ 166-168] p 148 
aa. Majority Rule [§ 166] p 148 
bb. Minority Rule [§§ 167-168] p 148 
(aa) In General [§ 167] p 148 
(bb) Construction of eee ue [§ 168] p 150 
(2) Modification or Rescission [§ 169] p 
(3) Default in Performance [8% eae 151 
(a) In General [§ 170] p 151 
(b) Completion by Owner [§ 171] p 153 
(c) Completion by Assignee or Surety [§ 172] p 153 
ce. Subcontract [§§ 173-174] p 153 
(1) Sufficiency [§ 173] p 153 
(2) Performance [§ 174] p 154 
f. Lien on Money Due Contractor [§§ 175-178] p 155 
(1) In General [§ 175] p 155 
(2) When, and to Whom, Right Available [§ 176] p 157 
(3) Demand and Notice [§ 177] p 157 
(4) Satisfaction; Disposition of Balance [§ 178] p 159 
VII. PERFECTION OF LIEN [§§ 179-314] p 159 
A. Necessity for Compliance with Statutory Requirements Generally [§ 179] p 159 
B. Giving Notice to Owner [§§ 180-198] p 161 
1. Other Notices Distinguished [§ 180] p 161 
2. Object [§ 181] p 161 
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3. Necessity [§§, 182-183] p 162 
_ a. In General [§ 182] p 162 
b. Waiver or Excuse [§ 183] p 164 
4. To Whom Given [§§ 184-185] p 164 
a. In General [§ 184] p 164 
b. Representative of Owner [§ 185] p 165 
5. Time for.[§§ 186-189] p 166 
a. In General [§ 186] p 166 
b. At or before Certain Dates [§ 187] p 166 
ce. After Certain Dates [§§ 188-189] p 167 
(1) In General [§ 188] p 167 
(2) Doing of Work or Furnishing of Materials at Different Times [§ 189] p 167 
6. Form and Contents [§§ 190-196] p 168 
a. In General [§ 190] p 168 
b. Necessity of Writing [§ 191] p 169 . 
ce. Statement of Particular Matters [§§ 192-195] p 169 
(1) Intention to Claim Lien [§ 192] p 169 
(2) Amount and Particulars of Claim [§ 193] p 169 
(3) Names or Description of Parties [§ 194]:p 171 
(4) Description of Property [§ 195] p 172 
d. Amendment [§ 196] p 172 
7. Signature and Verification [§ 197] p 172 
8. Service [§ 198] p 172 : 
C. Furnishing Statement or Account to Owner [§ 199] p 173 
D. Posting. Pay Roll [§ 200] p 174 
E. Filing and Recording Claim or Statement [§§ 201-314] p 174 
1. Necessity [§§ 201-204] p 174 
a. In General [§ 201] p 174 
b. As Determined by Status of Claimant [§ 202] p 175 
ce. As against Particular Persons [§ 203] p 175 
d. Alternative Requirements; Excuses [§ 204] p 176 
2. Object of Requirement [§ 205] p 176 
3. Filing One or More Claims [§§ 206-213] p 177 
a. By Two or More Claimants [§ 206] p 177 
b. By Same Claimant [§§ 207-213] p 177 
(1) In General [§ 207] p 177 
(2) Two or More Buildings or Improvements [§§ 208-211] p 178 
(a) In General [§ 208] p 178 
(b) On Same Lot or Parcel [§ 209} p 178 
(c) On Separate Lots or Parcels [§§ 210-211] p 179 
aa. In General [§ 210] p 179 
bb. Contiguous Lots [§ 211] p 180 
(5) Double House [§ 212] p 181 
(4) Properties of Different Owners [§ 213] p 181 ' 
4. Place for Filing [§ 214] p 181 
. Mode and Sufficiency of Filing and Recording [§ 215] p 182 
. Notice of Filing or Service of Copy of Claim [§ 216] p 183 
. Withdrawal after Filing [§ 217] p 185 
. Time for Filing [§§ 218-242] p 185 
a. In General [§ 218] p 185 
b. As Determined by Status of Person [§ 219] p 188 
c. Before or after Certain Date [§§ 220-237] p 189 
(1) In General [§ 220] p 189 
(2) Accrual or Maturity of Indebtedness [§ 221] p 189 
(3) Completion of Building or Improvement [§§ 222-226] p 190 
(a) In General [§ 222] p 190 
(b) What Constitutes or Is Equivalent to [§§ 223-226] p 191 
aa. In General [§ 223] p 191 
bb. Abandonment or Cessation of Work Generally [§ 224] p 192 
ce. Acceptance or Occupation of Building [§ 225] p 192 
dd. Notice of Completion [§ 226] p 193 
(4) Commencement of Work or of Furnishing Material [§ 227] p 193 
(5) Completion, Abandonment, or Cessation of Contract, Work, or Furnishing of 
Materials [§§ 228-237] p 193 
(a) In General [§ 228] p 193 
(b) What Constitutes Furnishing Last Material Generally [§ 229] p 194 
(c) Completion or Abandonment of Contract [§§ 230-234] p 195 
aa. In General [§ 230] p 195 
bb. What Constitutes; Premature Filing [§§ 231-233] p 196 
(aa) In General [§ 231] p 196 
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(bb) Approval or Acceptance of Work [§ 232] p 197 
(ec) Notice of Completion [§ 233] p 197 
ee. Delay in Completion [§ 234] p 198 
(d) Entire or Separate Contracts [§§ 85-237] p 198 
aa. In General [§ 235] p 198 
bb. Entire and Continuing Contract, Transaction, or Account [§ 236] 
p 198 
ce. Separate Contracts [§ 237] p 200 
d. Renewal or Extension of Period [§§ 238-242] p 202 
(1) In General [§ 238] p 202 
(2) By Doing or Furnishing Further Work or Materials [§§ 239-242] p 202 
(a) In General [§ 239] p 202 
(b) In Performance of Contract [§ 240] p 204 
(c) To Meet Requirements of Public Authorities [§ 241] 
(d) To Repair Damage Caused by Other Persons [§ 242] 
9. Form and Contents of Claim or Statement [§§ 243-308] p 205 
a. General Rules [§§ 243-247] p 205. 
(1) Compliance with Statutory Requirements [§ 243] p 205 
(2) Matters to Be Stated [§ 244] p 206 
(3) Form, Completeness, and Construction [§ 245] p 207 
(4) Effect of Errors or Defects [§§ 246-247] p 208 
(a) In General [§ 246] p 208 
(b) Waiver or Cure [§ 247] p 209 
b. Statement of Particular Matters [§§ 248-299] p 210 
(1) Claim of Lien [§§ 248-256] p 210 
(a) In General [§ 248] p 210 
(b) Acerual [§ 249] p 210 
(ec) Amount [§§ 250-256] p 211 
aa. In General [§ 250] p 211 
_bb. After Allowance of Credits and Offsets [§ 251] p 211 ° 
cc. Apportionment among Several Buildings or Improvements [§ 252] 
p 212 
dd. Erroneous Statement [§§ 253-256] p 213 
(aa) In General [§ 253] p 213 
he Understatement [§ 254] p 214 
ec) Excessive Claim [§§ 055-256] p 214 
aaa. In General [§ 255] p 214 
bbb. Omission of Credits [§ 256] p 215 
2) Name, Address, and Status of Claimant [§ 257] p 216 
3) Names of Encumbrancers or Other Lienors [§ 258] p 217 
4) Notice to Owner [§ 259] p 217 
5) Time of Filing [§ 260] p 217 
6) Nature of Improvement [§ 261] p 218 
7) Property [§§ 262-278] p 218 
(a) Description [§§ 262-272] p 218 * 
aa. Necessity [§ 262] p 218 
bb. Sufficiency [§§ 263-272] p 219 
(aa) In General [§ 263] p 219 
(bb) Errors and Mistakes Generally [§ 264] p 221 
(cc) Matters in Aid of Description [§ 265] p 221 
(dd) Area Included in Description [§§ 266-267] p 222 
aaa. Inclusion of Too Much Land [§ 266] p 222 
bbb. Failure to Include All Land Subject to Lien [§ 267] 
p 222 
(ee) Location in Respect of Streets or Other Property [§ 268] 
p 22 
(ff) Numbers of Lot and Block or Government Subdivisions 
[$ 269] p 223 
(gg) Failure to Name Political Division or Subdivision [§ 270] 
p 224 
(hh) Description of Building or Improvement Generally [§ 271] 
p 224 , 
(ii) Lien on Improvement Alone [§ 272] p 225 
(b) Ownership [§§ 273-278] p 226 
aa. Name and Address of Owner [§§ 273-277] p 226 
(aa) Necessity [§ 273] p 226 
(bb) Persons or Bodies to Be Named [§§ 274-275] p 227 
aaa. In General [§ 274] p 227 
bbb. Where Property Has Been Leased, Mortgaged, ae 
or Transferred [§ 275] p 228 
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(ce) Form of Statement [§ 276] p 229 
(dd) Omissions, Errors, and Mistakes [§ 277] p 229 
bb. Estate or Interest of Owner [§ 278] p 231 
(8) Contract or Consent [§§ 279-284] p 231 
(a) Agreement or Consent of Owner [§ 279] p 231 
(b) Terms, Conditions, and Description of Contract [§§ 280-281] p 232 
aa. Necessity [§ 280] p 232 
bb. Sufficiency [§ 281] p 232 
(c) Annexing Contract or Copy Thereof [§ 282] p 233 
(d) Performance of Contract [§ 283] p 234 
(e) Liability Created by Contract [§ 284] p 234 
(9) Name, Residence, and Status of Employer or Contractor [§§ 285-286] p 234 
(a) Necessity [§ 285] p 234 
(b) Sufficiency [§ 286] p 235 
(10) Services or Materials and Charge Therefor [§§ 287-299] p 237 
(a) Nature and Amount [§ 287] p 237 
(b) Use or Furnishing for Use [§ 288] p 238 
(c) Time of Rendering or Furnishing |§ 289] p 239 
(d) Value or Price [§ 290] p 240 : 
(e) Particularity and Itemization [§§ 291-299] p 241 
aa. In General [§§ 291-292] p 241 
(aa) Necessity [§ 291] p 241 
(bb) Sufficiency [§ 292] p 242 
bb. Contract for Gross Sum Generally; Extras [§ 293] p 242 
ce. Measurement and Computation [§ 294] p 244 
dd. Time [§ 295] p 244 
ee. Price or Value and Credits [§ 296] p 245 
ff. Trade Terms and Abbreviations [§ 297] p 245 
gg. Omission of Proper Items [§ 298] p 246 
hh. Inclusion of Nonlienable Items [§ 299] p 246 
e. Signature [§ 300] p 247 
d. Verification [§§ 301-308] p 248 
(1) Necessity [§ 301] p 248 
(2) Who May Verify [§ 302] p 248 
(3) Before Whom Verification Made [§ 303] p 249 
(4) Sufficiency [§§ 304-307] p 250 ‘ 
(a) In General [§ 304] p 250 
(b) Showing of Knowledge or Information and Belief [§ 305] p 251 
(ec) Signature [§ 306] p 252 
(d) Jurat [§ 307] p 252 
(5) Time to Raise Objection [§ 308] p 252 
10. Proof of Execution [§ 309] p 252 
11. Amendment of Claim or Statement [§§ 310-313] p 252 
a. In General [§ 310] p 252 
b. Time and Nature of Amendment [§§ 311-312] p 253 
(1) In General [§ 311] p 253 
(2) Particular Matters [§ 312] p 254 
e. Procedure [§ 313] p 255 
12. Striking Off Ctaim or Statement [§ 314] p 256 


VIII. OPERATION AND EFFECT [(§§ 315-406] p 257 
A. In General [§ 315] p 257 
B. Amount Secured [§§ 316-326] p‘ 257 
1. In General [§ 316] p 257 
2. Value of Labor and Materials [§ 317] p 257 
3. Amount Fixed or Due under Contract [§§ 318-321] p 258 
a. Persons Contracting Directly with Owner [§ 318] p 258 
b. Persons Not Contracting Directly with Owner [§§ 319-321] p 258 
(1) Amount Fixed in, or Due under, Subcontract [§ 319] p 258 
(2) Amount Fixed in, or Due under, Principal Contract [§§ 320-321] p 258 
(a) General Rules [§ 320] p 258 
(b) Applications of, and Exceptions to, Rules [§ 321] p 260 
4. On Abandonment or Part Performance of Contract [§\§ 322-324] p 261 
a. Substantial Performance [§ 322] p 261 
b. Abandonment by Contractor [§§ 323-324] p 261 
(1) Lien of Contractor [§ 323] p 261 
(2) Liens of Persons Other than Contractor [§ 324] p 261 
5. Interest [§§ 325-326] p 263 
a. In General [§ 325] p 263 
b. Date from Which Computed [§ 326] p 264 
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C. Duration [§§ 327-336] p 264 
1. Accrual or Commencement [§§ 327-335] p 264 
a. In General [§ 327] p 264 
b. On Making or Recording of Contract [§ 328] p 265 
ce. On Commencement of Building or Improvement ie 329-331] p 266 
(1) In General [§ 329] p 266 
(2) What Constitutes [§ 330] p 267 
(3) Interruption of Work or Change of Plans [§ 331] p 267 
d. On Performance of Labor or Furnishing of Material [§§ 339- —-334] p 268 
(1) In General [§ 332] p 268 
(2) Commencement [§ 333] p 268 
(3) Completion [§ 334] p 269 
e. On Date of Notice to Owner [§ 335] p 270 
2. Continuance and Expiration [§ 336] p 270 
D. Property, Estates, and Rights Affected [§§ 337-352] p 271 
1. Property [66 337-349] p 271 
a. In General [§ 337] p 271 
b. Land [§§ 338-341] p 272 
(1) In General [§ 338] p 272 
(2) Amount or Area [§§ 330- -341] p 273 
(a) In General [§ 339] p 273 
(b) Entire Lot or Tract [§ 340] p 273 
‘(e) Statutory Limitation of Area [§ 341] p 274 
ce. Building or Improvement [§§ 342-343] p 275 
(1) Im General [§ 342] p 275 
(2) Building or Improvement Alone [§ 343] p 276 
d. Fixtures, Materials, and Personal Property [§ 344] p 277 
e. Rents and Proceeds of Property [§ 345] p 278 
- f. Several Lots or Buildings [§§ 346-349] p 278 
(1) In General [§ 346] p 278 
(2) Single Building or Improvement on. Two or More Lots [§ 347] p 279 
(3) Two or More Buildings or Improvements [§ 348] p 279 
(4) Property of Different Owners [§ 349] p 279 
2. Estates or Interests [§§ 350-352] p 280 
a. In General [§ 350] p 280 
b. Of Person Named in Claim or Statement as Owner [§ 351] p 281 
c. At Particular Time [§ 352] p 281 
E. Priorities [§§ 353-406] p 282 
1. Im General [§ 353] p 282 
2. Between Different Mechanics’ Liens [§§ 354-359] p 282 
a. For Same Improvement [§§ 354-358] p 282 
(1) In General [§ 354] p 282 
(2) Priority Determined by Time [§ 355] p 283 
(3) Preference or Postponement of Particular Classes of Claimants [$ 356] p 284 
(4) Effect of Intervening Encumbrance [§ 357] p 284 
(5) Liens on Amount Due Contractor or Subcontractor [§ 358] p 285 
b. For Different Improvements [§ 359] p 285 
3. Between Mechanics’ Liens and Other Claims, Liens, or Encumbrances [\§ 380-406] p 285 
a. Liens [§§ 360-368] p 285 
(1) In General [§ 360] p 285 
(2) Acquired by Judicial eet ae [§§ 361-365] p 286 
(a) Attachments [§ 361] p 28 
(b) Garnishment [§ 362] p ise 
(c) Judgments [§ 3863] p 286 
(d) Executions [§ 364] p 286 
(e) Attorney’s Lien [§ 365] p 287 
(3) For Purchase Price [§§ 366-367] p 287 
(a) Of Real Property [§ 366] p 287 
(b) Of Personal Property [§ 367] p 288 
(4) For Supplies [§ 368] p 288 
b. Mortgages and Like Encumbrances [§§ 369-398] p 288 
(1) Priority in Time [§§ 369-374] p 288 
(a) Time of Accrual of Mechanic’s Lien [§§ 369-373] p 288 
aa. In General [§ 369] p 288 
bb. Making of Contract [§ 370] p 291 
ce. Commencement of Building or Improvement [§ 371] p 292 
dd. Performance of Labor or Furnishing of Materials by Claimant 
[§§ 372-373] p 293 
(aa) In General [§ 372] p 293 
(bb) Commencement [§ 373] p 293 
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(b) Time When Mortgage Attaches [§ 374] p 293 a 
(2) Nature, Validity, Subject Matter, and Provisions of Mortgage [§§ 375-379] 
294 ; ; 
1® In General [§ 375] p 294 
(b) Mortgage for Building Purposes [§ 376] p 294 
(ce) Purchase-Money Mortgage [§§ 377-378] p 295 
aa. To Vendor [§ 377] p 295 
bb. To Third Persons [§ 378] p 296 
(d) Mortgage of After-Acquired Property [§ 379] p 297 
3) Provisions of Building Contract [§ 380] p 297. 
4) Independent Agreements [§ 381] p 297 
5) Loss of Priority; Waiver or Estoppel [§§ 382-389] p 297 
(a) By Mechanic’s Lien Claimant [§§ 382-385] p 297 
aa. In General [§ 382] p 297 
bb. Failure or Delay in Perfection or Enforcement of Lien [§§ 383- 
385] p 298 
(aa) Perfection of Lien [§§ 383-384] p 298 
aaa. In General [§ 383] p 298 
bbb. After Recording of Mortgage [§ 384] p 298 
i (bb) Enforcement of Lien [§ 385] p 299 
(b) By Mortgagee [§§ 386-389] p 299 
aa. In General [§ 386] p 299 
bb. Failure or Delay in Filing or Recording [§§ 387-388] p 300 
(aa) Building Loan Contract [§ 387] p 300 
(bb) Mortgage [§ 388] p 300 
.ec. Release, Extinguishment, Renewal, or Substitution of Security 
[$389] SpyeoR 
(6) Extent of Priority [§§ 390-397] p 301 
(a) Claims Covered [§§ 390-395] p 301 
aa. Work Done or Materials Furnished [§ 390] p 301 
bb.. Purchase-M oney Mortgage [§ 391] p 302 
ce. Advances by Mortgagee [§§ 392-393] p 302 
(aa) In General [§ 392] p 302 
(bb) Before or after Accrual, Registration, or Notice of Me- 
chanic’s Lien [§ 393] p 302 
dd. Expenditures by Mortgagee [§ 394] p 303 
ee. Attorney’s Fees [§ 395] p 303 
(b) Property Covered [§§ 396-397] p 303 
aa. Land and Buildings or Improvements [§ 396] p 303 
bb. Enhanced Value of Property [§ 397] p 305 
(7) Effect of Priority; Remedies [§ 398] p 305 
ce. Rights, Claims, or Interests [§§ 399-406] p 306 
(1) Assignments [§§ 399-402] p 306 
(a) By Contractor [§§ 399-401] p 306 
aa. In General [§ 399] p 306 
bb. Order as Assignment [§ 400] p 307 
; ce. Assignment for Benefit of Creditors [§ 401] p 308 
(b) By Subcontractor [§ 402] p 308 
(2) Claims against Decedent’s Estate [§ 403] p 308 
(3) Promissory Note [§ 404] p 308 
(4) Rights of Sureties Completing Contract [§ 405] p 308 
(5); el or Claims Asserted in Receivership or Liquidation Proceedings [§ 406] 
p 309 


IX. ASSIGNMENT [§§ 407-412] p 309 

A. Of Inchoate Lien [§§ 407-409] p 309 
1. In General [§ 407} p 309 
2. Nature, Subject Matter, and Purpose of Assignment or Transfer [§ 408] p 309 
3. In Whose Name Lien Perfected and Enforced [§ 409] p 310 

B. Of Perfected Lien [§§ 410-411] p 311 
1. In General [§ 410] p 311 
2. In Whose Name Lien Enforced [§ 411] p 312 

C. Rights of Assignee [§ 412] p 312 


X. WAIVER, DISCHARGE, RELEASE, AND SATISFACTION [§§ 413-476] p 313 
A. Waiver [§§ 413-429] p 313 
1. In General [§ 413] p 313 
2. What Constitutes [§§ 414-428] p 313 
a. In General [§ 414] p 313 
b. Agreements [§§ 415-417] p 314 
(1) In General [§ 415] p 314 


ees 
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(2) Application of General Agreement to Lien of Contractor [§ 416] p 316 
(3) Agreements as to Payment [§ 417] p 316 
c. Action on Claim [§ 418] p 317 
d. Taking or Transfer of Note, Draft, or Order [§§ 419-423] y p 318 
(1) Note [§§ 419-422] p 318 
(a) Taking [§§ 419-421] p 318 
aa. In General [§ 419] p 318 
bb. Showing as to Taking in Payment [§ 420] p 320 
ce. Time of Maturity of Note [§ 421] p 320 
(b) Transfer [§ 422] p 321 
(2) Draft or Order [§ 423] p 322 
e. Taking Security [§§ 424-428] p 322 
(1) In General [§ 424] p 322 
(2) Particular Matters [§§ 425-428] p 323 
(a) Mortgage or Pledge [§ 425] p 323 
(b) Note on Which Third Person Is Maker, Indorser, or Surety [§ 426] 
p 323 
(c) Retention of Title to Materials Furnished [§ 427] p 324 
(d) Other Matters [§ 428] p 324 
3. Persons Entitled to Set Up Waiver [§ 429] p 324 
B. Estoppel [§§ 430-432] p 324 
1. In General [§ 430] p 324 
2. By Knowledge, Representations, or Directions as to Payment [§ 431] p 325 
3. Of Party to Indemnity Bond {§ 482] p 326 
C. Discharge or Cancellation of Lien Generaliy [§ 433] p 327 
D. Bond or Deposit to Prevent or Discharge. Lien [§§ 434-445] p 328 
1. Bond or Undertaking [§§ 434-444] p 328 
. In General [§ 434] p 328 
. Who May Give [§ 435] p 329 
Time for Giving [§ 436) p 329 
. Form, Requisites, and Sufficiency [§ 437] p 329 
: Effect [§ 4388] p 330 
. Liability on Bond [§ 439] p 331 
. Estoppel to Deny Validity [§ 440] p 331 
. Cancellation [§ 441] p 332 
Actions [§§ 442-444] p 332 
(1) In General [§ 442] p 332 
(2) Defenses [§ 443] p 333 
(3) Pleadings and Evidence [§ 444] p 333 
2. Deposit in Court [§ 445] p 333 
E. Extinguishment or Loss [§§ 446-456] p 334 
1. In General [§ 446] p 334 
2. Destruction or Removal of Bwilding or Improvement [§ 447] p 335 
3. Lransfer of Title [§§ 448-453] p 336 
a. Conveyance [§§ 448-452] p 336 , 
(1) In General [§ 448] p 336 
(2) Before or after Perfection of Lien [§ 449] p 337 
(3) Before or after Commencement of Action to Enforce Lien [§ 450] past 
(4) Notice or Absence Thereof [§ 451] p 338 
(5) Conveyance to Lienor {[§ 452] p 338 
b.\ Judicial Proceedings or Sale [§ 453] p 338 
4. Hxtinguishment or Merger of Interest or Estate to Which Lien Attached [§§ 454-456] p 339 
a. Equitable Estate Generally [§ 454] p 339 
b. Leasehold [§ 455] p 339 
c. Interest or Estate of Vendee [§ 456] p 340 
F. Release [§§ 457-458] p 340 
1. Requisites and Sufficiency [§ 457] p 340 
2. Construction, Operation, and Effect [§ 458] p 341 
G. Tender [§ 459] p 341 
H. Payment [§§ 460-476] p 341 
1. In General [§ 460] p 341 
2. Application of Payments [§§ 461-463] p 342 
a. In General [§ 461] p 342 
b. Payments by Contractor with Money Received from Owner [§ 462] p 344 
ce. Payments by Subcontractor with Money Received from Contractor [§ 463] p 344 
3. Payments to Contractor as Affecting Liens of Other Persons [§§ 464-474] p 344 
a. In General [§ 464] p 344 
b. Time of Payment [\§ 465-468] p 347 
(1) Before Due. under Contract [§ 465] p 347 
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(2) Before Expiration of Statutory Period for Giving Notice or Filing Claim 
[§ 466] p 348 
(3) After Commencement of Work or Furnishing of Materials [§ 467] p 348 
(4) After Notice or Knowledge of Claim [§ 468] p 348 
ec. Collusive or Fraudulent Payments [§ 469] p 349 
d. Statutory Duties of Owner [§§ 470-474] p 350 
(1) Requiring Appropriation of Payments [§ 470] p 350 
(2) Requiring Delivery of Receipted Pay Roll [§ 471] p 350 
(3) Requiring Statement from Contractor [§ 472] p 350 
(4) Retaining Funds to Meet Claims [§ 473] p 351 
(5) Obtaining Release of Liens [§ 474] p 351 
4. Payment to Subcontractors, Laborers, or Materialmen as Affecting Lien of Other Persons 
[$$ 475-476] p 351 
a. Lien of Contractor [§ 475] p 352 
b. Liens of Other Subcontractors, Laborers, or Materialmen [§ 476] p 352 


‘XI. STIPULATIONS FOR PAYMENT OF CLAIMS AND INDEMNITY AGAINST LIENS [§§ 477- 
500] p 353 
A. Bonds [§§ 477-499] p 353 
1. In General [§ 477] p 353 
2. Requisites and Validity [§§ 478-483] p 353 
. In General [§ 478] p 353 
. Parties [§ eat p 354 
. Consideration [§ 480] p 354 
. Provisions and Conditions [§ 481] p 354 
. Amount [§ 482] p 354 
. Execution and Filing or Recording [§ 483] p 355 
3. Construction and Effect Generally [§ 484] p 355 
4. Liability [§§ 485-490] p 356 
a. In General [§ 485] p 356 
b. Of Surety Completing Work [§ 486] p 358 
c. Measure and Limit of Recovery [§ 487] p 358 
d. Release or Discharge of Sureties [§§ 488-490] p 359 
(1) In General [§ 488] p 359 
(2) Alteration of, or Departure from, Contract Generally [§ 489] p 359 
(3) Payment or Failure to Pay [§ 490] p 360 
5. Actions [§§ 491-499] p 361 
a. Right to Sue and Conditions Precedent [§§ 491-493] p 361 
(1) Suits by Owner or Surety [§ 491] p 361 
(2) Suits by Subcontractors, Laborers, or Materialmen [§§ 492-493] p 361 
(a) In General [§ 492] p 361 
(b) As Affected by Status of Particular Claim ‘or Claimant [§ 493] p 362 
. Form of Action [§ 494] p 363 
. Time to Sue; Parties and Defenses [§ 495] p 363 
. Pleadings [§ 496] p 363 
. Issues, Proof, and Variance [§ 497] p 364 
. Hvidence [§ 498] p 364 
g. Trial, Judgment, and Review [§ 499] p 364 
B. Contract Provisions [§ 500] p 365 


XII. ENFORCEMENT [{§§ 501-777] p 365 
A. Nature and Form of Remedy [§§ 501-506] p 365 
. In General [§ 501] p 365 
. Jurisdiction and Venue [§ 502] p 367 
. Excluswe, Cumulative, and Concurrent Remedies [§ 503] p 367 
. Legal or Equitable Proceedings {§ 504] p 369 
. Personal Actions or Proceedings in Rem [§ 505] p 370 
. Removal of Improvements from Premises [§ 506] p 371 
B. Conditions Precedent [§§ 507-508] p 371 . 
1. In General [§ 507] p 371 
2. Suit by Subcontractor [§ 508] p 373 
C. Compelling, Restraining, and Staying Enforcement [§§ 509-510] p 374 
1. Compelling Enforcement {§ 509] p 374 
2. Restraining or Staying Enforcement [§ 510] p 375 
D. Joinder and Splitting of Liens [§§ 511-516] p 376 
. In General [§ 511] p 376 
. Consolidation [§ 512] p 377 
. Dealings with Different Contracts Relative to Same Building [§ 513] p 377 
. Under Contracts with Several Owners [§ 514] p 377 
. Procedure after Consolidation or Interplea [§§ 515-516] p 377 
a. In General [§ 515] p 378 
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b. Effect of Failure of Principal Claimant to Establish Lien [§ 516] p 378 
KE. Defenses, Set-Offs, and Counterclaims [§§ 517-522] p 378 
1. Defenses in General [§ 517] p 378 
2. Want of Title in Defendant or Debtor [§ 518] p 380 
3. Waiver and Estoppel to Assert Defenses [§ 519] p 380 
4. Matters in Reduction of Recovery; Recoupment, Set-Off, and Counterclaim [§§ 520-522] 
p 380 
a. In General [§ 520] p 380 
b. Default in Performance [§§ 521-522] p 382 
(1) In General [§ 521] p 382 
(2) Default of Contractor against Claim of Subcontractor, Laborer, or Material- 
man [§ 522] p 383 
F. Time to Sue, Limitations, and Laches [§§ 523-538] p 384 
1. When Proceeding May Be Brought [§ 523] p 384 
2. Limitations [§§ 524-538] p 385 
a. In General [§ 524] p 385 
b. Necessity of Institution of Proceeding against Owner [§ 525] p 387 
c. Necessity of Institution of Proceeding against Other Lien Claimants and Parties in 
Interest [§ 526] p 388 
. Assertion of Lien in Other Proceedings [§ 527] p 388 
When Period Begins to Run [§§ 528-535] p 389 
(1) In General [§ 528] p 389 
(2) Commencement of Work or Delivery of Materials [§ 529] p 389 
(3) Filing of Lien Claim or Statement [§ 530] p 389 
(4) Maturity of Claim or Accrual of Indebtedness [§§ 531-533] p 390 
(a) In General [§ 531] p 390 
(b) From Last Item of Account [§ 532] p 390 
(c) Payments Due in Installments [§ 533] p 390 
(5) Completion of Work or Furnishing of Material [§§ 534-535] p 390 
(a) In General [§ 534] p 390 
(b) Successive Deliveries and Continuing Contracts [§ 535] p 391 
f. What Constitutes Institution of Proceedings [§ 536] p 391 
g. Prosecution of Proceedings [§ 537] p 393 
h. Amendments after Expiration of Period [§ 538] p 394 
G. Parties [§§ 539-560] p 395 
1. Persons Entitled to Enforce [§ 539] p 395 
2. Persons Entitled to Contest [§§ 540-541] p 395 
a. In General [§ 540] p 395 
b. Contest by Contractor of Lien of Subcontractor [§ 541] p 395 
3. Proper and Necessary Parties [§§ 542-560] p 396 
a. Plaintiff [§§ 542-544] p 396 
(1) In General [§ 542] p 396 
(2) Joinder of Plaintiffs [§ 543] p 396 
(3) Partnership [§ 544] p 396 
b. Defendants [§§ 545-560] p 396 
(1) In General [§ 545] p 396 
(2) In Suit by Assignee [§ 546] p 397 
) Sureties [§ 547] p 397 
(4) Husband and Wife [§ 548] p 397 
(5) Party Personally Liable for Debt [§ 549] p 398 
(6) Owners [§§ 550-552] p 399 
(a) In General [§ 559] p 399 
(b) Change in, or Transfer of, on [§§ 551-552] p 400 
aa. In General [§ 551] p 
bb. Death of Owner [§ B52) p 401 
(7) Other Lienors and Encumbrancers [§§ 553-554] p 402 
(a) In General [§ 553] p 402 
(b) Mortgagees [§ 554] p 403 
(8) Purchaser or Encumbrancer Pendente Lite [§ 555] p 405 
(9) Original or General Contractor [§ 556] p 405 
(10) Effect of Failure to Join Parties [§ 557] p 408 
(11) Intervention, Addition, or Substitution [§§ 558-560] p 408 
(a) Addition and Substitution in General [§ 558] p 408 
(b) Intervention [§ 559] p 409 
(ec) Joinder Either as Defendant or Plaintiff [§ 560] p 411 
H. Process [§§ 561-567] p 411 
1. In General [§§ 561-564] p 411 
a. Necessity [§ 561] p 411 
b. Sufficiency [§§ 562-564] p 412 
(1) In General [§ 562] p 412 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


© a 


ene”) Ayre 


[40 C.J.] MECHANICS’ LIENS 


(2) Process Running into Another County [§ 563] p 413 
(3) Publication [§ 564] p 413 
2. Attachment [§ 565] p 414 
3. Scire Facias [§ 566] p 415 
4. Notice of Pendency of Action [§ 567] p 416 
I. Pleading [§§ 568-640] p 417 
1. In General [§ 568] p 417 
2. Declaration, Complaint, Bill, or Petition [§§ 569-601] p 417 
a. Necessity [§ 569] p 417 
b. Form, Requisites, and Sufficiency [§§ 570-601] p 417 
(1) In General [§ 570] p 417 
(2) Purpose of Suit [§ 571] p 418 
(3) Status of Claimant [§ 572] p 419 
(4) Anticipating Defense |§ 573] p 419 
(5) Joinder of Counts and, Causes [§ 574] p 419 
) Verification [§ 575] p 420 
) Particular Allegations and Objections [§§ 576-601] p 420 
(a) Description of Premises and Improvements [§§ 576-578] p 420 
aa. In General [§ 576] p 420 
bb. Sufficiency [§§ 577-578] p 421 
(aa) In General [§ 577] p 421 
(bb) Immaterial Mistake [§ 578] p 422 
(b) Ownership or Interest [§§ 579-580] p 422 
aa. In General [§ 579] p 422 
bb. Action for Personal Judgment [§ 580] p 423 
(ec) Description of Services or Materials and Purpose of Furnishing [§§ 581- 
582] p 423 
aa. In General [§ 581] p 423 
bb. Use in Particular Building [§ 582] p 424 
(d) Contract [§§ 583-585] p 424 
aa. Necessity of Alleging Agreement or Consent of Owner [§ 583] 
p 424 
bb. Sufficiency of Allegation [§§ 584-585] p 425 
(aa) In General [§ 584] p 425 
(bb) Actions by Materialmen or Subcontractors [§ 585] p 427 
(e) Time of Furnishing Work or Materials [§ 586] p 428 
(f) Completion of Work or Performance of Contract [§ 587] p 428 
(g) Amount or Value of Services or Materials and Maturity of Debt [§§ 588— 
593] p 429 
aa. In General [§ 588] p 430 
bb. Nonpayment [§ 589] p 430 
cc. Owner’s Indebtedness to General Contractor [§ 590] p 430 


dd. Owners Indebtedness to Subcontractor or Materialman [§ 591] 


p 432 
ee. Contractor’s Indebtedness to Subcontractor [§ 592] p 482 
ff. Judgment against Contractor [§ 593] p 432 
(h) Itemized Account or Bill of Particulars [§ 594] p 432 
(i) Notice to Owner [§ 595] p 433 
(j) As to Lien Claim or Statement [§ 596] p 434 
(k) Notice of Lis Pendens [§ 597] p 436 
(1) Estoppel of Owner [§ 598] p 436 
(m) Other Liens or Claims [§ 599] p 436 
(n) Resort to Other Actions [§ 600] p 436 
(0) Personal Liability [§ 601] p 436 
3. Plea, Answer, or Affidavit of Defense [§§ 602-612] p 437 
a. Necessity in General [§ 602] p 4387 
b. Number of Defenses [§ 603] p 437 
c. Form and Sufficiency [§§ 604-612] p 437 
(1) In General [§ 604] p 437 
(2) Denial or Allegation of Material Facts [§§ 605-612] p 438 
(a) In General [§ 605] p 438 
(b) Admission by Failure to Deny [§ 606] p 438 
(ec) ego and Special Pleading and Issues Raised Thereby [§§ 607-609] 
Pp 
aa. In General [§ 607] p 439 
bb. Plea as to boar [§§ 608-609] p 439 
(aa) In General [§ 608] p 439 
(bb) Payment and Tender [§ 609] p 441 
(d) Denial of Lien [§ 610] p 441 
(e) Denial of Contract or Consent [§ 611] p 441 
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(f) Denial of Furnishing to Particular ease? [$612] p 442 


“ys Cross Bill or Cross Complaint [§§ 613-616] p 442 
a. In General [§ 613] p 442 
b. By Owner [§ 614] p 442 
e. By Principal Contractor and Other Lienors' [§ 615] p 442 
d. Petition for General Settlement [§ 616] p 443 
5. Replication or Reply; Answer to Cross Complaint [§ 617] p 444 
6. Demurrers [§§ 618-628] p 445 
a. In General [§ 618] p 445 
b. Grounds [§§ 619-625} p 445 


(1) In General [§ 619] p 445 

(2) Uncertainty [§ 620] p 445 

(3) Want of Verification [§ 621] p 445 

(4) Limitations and Laches [§ 622] p 445 

(5) Defect in Parties [§ 623] p 446 

(6) Joinder and Statement of Causes [§ 624] p 446 
(7) Objections to Lien Claim [§ 625] p 446 


e. Form [§ 626] p 446 


d. 


Effect of Demurrer [§ 627] p 447 


e. Effect of Failure to Demur; Waiver of Demurrer [§ 628] p 447. 
7. Amendment [§§ 629-636] p 447 
a. In General [§ 629] p 447 


b. 


When Allowed [§ 630] p 448 


c. Amendments Allowable [§§ 631-635] p 448 


d. 


(1) In General [§ 631] p 448 \ 
(2) Introduction of New Cause of Action [§ 632] p 449 
(3) Change in Form of Action [§ 633] p 449 
(4) Description of Property or Improvements [§ 634] p 449. 
(5) As to Parties [§ 635] p 449 
Plea or Answer to Amended Pleading [§ 636] p 450 


8. Issues, Proof, and Variance [§§ 637-640] p 450 


a. 


b. 


Issues [§ 637] p 450 

Variance [§§ 638-640] p 451 
(1) In General [§ 638] p 451 
(2) Between Pleading and Lien Claim or Notice [§ 639] p 453 
(3) Between Lien Claim and Proof [§ 640] p 454 


J. Evidence [§§ 641-692] p 455 
i Presumptions and Burden of Proof [§§ 641-657] p 455 


acres 


. General Rules [§ 641] p 455 

. Reliance on Credit of Property [§ 642] p 456 

. Property or Interest Subject [§ 643] p 457 

. Delivery and Use of Material |§§ 644-645] p 457 


(1) In. General [§ 644] p 457 
(2) Material Furnished for Several Buildings [§ 645] p 457 


. Agreement or Consent of the Owner [§§ 646-647] p 458 


(1) In General [§ 646] p 458 
(2) Knowledge and Failure to Object [§ 647] p 458 


. Performance of Contract [§ 648] p 458 
. Lien Claim, Statement, or Notice [§§ 649-650] p 459 


(1) In General [§ 649] p 459 
(2) Completion of Work or Furnishing of Material [§ 650] p 459 


h. Amount of Claim [§ 651] p 460 


Tr 
: 
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Indebtedness of Owner to Contractor [§§ 652-653] p 460 
(1) In General [§ 652] p 460 
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(2) Deductions for Faulty Performance or for Cost of Completion [§ 653] p 460 


j. Payment [§ 654] p 461 
k. 


Fraud and Bad Faith [§ 6 


55] p 461 
Waiver and Estoppel [§ 656 


| p 461 


m. Priorities [§ 657] p 461 
2. Admissibility and Competency [§§ 658-674] p 462 


a. 


b. 


Cc. 


d. 


f. 


General Rules [§ 658] p 462 
Reliance on Credit of Property [§ 659] p 462 
Property or Interest Subject [§ 660] p 463 
Delivery and Use of Material [§§ 661-662] p 463 
(1) In General [§ 661] p 463 
(2) Material Furnished for Several Buildings [§ 662] p 463 
Agreement or Consent of the Owner [§§ 663-664] p 463 
(1) In General [§ 663] p 463 
_ (2) Knowledge and Failure to Object [§ 664] p 465 
Performance of Contract [§ 665] p 465 
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j. Payment [§ 671] p 468 
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. Lien Claim, Statement, or Notice [§§ 666-667] p 465 o 


(1) In General [§ 666] p 465 
(2) Completion of Work or Furnishing of Material [§ 667] p 466 


. Amount of Claim [§ 668] p 466 


Indebtedness of Owner to Contractor [§§ 669-670] p 468 

(1) In General [§ 669] p 468 

(2) Deductions for Faulty Performance or for Cost of Completion [§ 670] p 468 
Fraud and Bad aa [§ 672] p 468 
Waiver and Estoppel [§ 673] p 469 


m. Priorities [§ 674] p 469 a 
3. Pleadings as Evidence [§ 675] p 469 
4. Weight and Sufficiency [§§ 676-692] p 469 


acre 


. Reliance on Credit of Property [§ 
. Property or Interest Subject [§ 678 
. Delivery and Use of Material [§§ 679- 


. General Rules [§ 676] p 469 

67 
] 
80] p 470 


(1) In General [§ 679] p 470 
(2) Material Furnished for Several Buildings [§ 680] p 471 


. Agreement or Consent of the Owner [§§ 681-682] p 471 


(1) In General [§ 681] p 471 
(2) Knowledge and Failure to Object [§ 682] p 472 


. Performance of Contract [§ 683] p 473 
. Lien Claim, Statement, or Notice [§§ 684-685] p 473 


(1) In General [§ 684] p 473 
(2) Completion of Work or Furnishing of Material [§ 685] p 474 


h: Amount of Claim [§ 686] p 475 


io 


ib 


Indebtedness of Owner to Contractor [§§ 687-688] p 476 
(1) In General [§ 687] p 476 
(2) Deductions for Faulty Performance or for Cost of Completion [§ 688] p 476 


j. Payment [§ 689] p 476 
k. 


Fraud and Bad Faith [§ 690] p 476 
Waiver and Estoppel [§ 691] p 477 


m. Priorities [§ 692] p 477 
K. Receiver [§ 693] p 477 
L. Dismissal and one [§ 694] p 478 
M. Trial [§§ 695-722] p 479 
1. In General [§ 695] p 479 
2. Notice of Trial [§ 696] p 479 
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TRS bg ho oS of 


. Time of Trial and Continuance [§ 697] p 479 

. Reception of Evidence and Objections Thereto; View [§ 698] p 479 
. Submission of Issues to Jury [§ 699] p 480 

. References [§ 700] p 480 

. Survey [§ 701] p 481 

. Questions of Law and Fact [§§ 702-713] p 481 

. General Rules [§ 702} p 481 

. Lienable Character of Claim [§ 703] p 481 

. Reliance on Credit of Property [§ 704] p 482 

. Property or Interest Subject [§ 705] p 482 

. Delivery and Use of Material [§ 706] p 482 

. Agreement or Consent of the Owner [§ 707] p 482 
. Performance of Contract [§ 708] p 482 

. Tien Claim, Statement, or Notice [§ 709] p 482 


Amount and Payment [§ 710] p 483 


. Fraud and Bad Faith [§ 711] p 483 
. Waiver and Estoppel [§ 712] p 483 


Priorities [§ 713] p 483 


9. Instructions [§ 714] p 483 
10. Verdict and Findings [§§ 715-722] p 484 


a. 


b. 


C: 
d. 


Necessity [§ 715] p 484 
Sufficiency [§§ 716-720] p 485 
(1) In General [§ 716] p 485 
(2) Conformity to Evidence and Issues [§ 717] p 486 
(3) Definiteness and Certainty [§ 718] p 487 
(4) Contradictory Findings [§ 719] p 487 
(5) Construction and Interpretation [§ 702] p 487 
Conclusiveness [§ 721] p 488 
Resubmission [§ 722] p 488 


N. Judgment or Decree [§% 723-748] p 488 
1. Nature as in Rem or in Personam [§ 723] p 488 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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2. Requisites and Essentials [§§ 724-733] p 489 
a. In General [§ 724] p 489 
b. Definiteness and Certainty [§ 725] p 489 
c. Parties [§§ 726-727] p 489 2 
(1) In General [§ 726] p 489 
(2) Judgment against Both Owner and Contractor [§ 727] p 489 
. Time of Entry of Judgment [§ 728] p 490 
. Conformity to Lien Statement [§ 729] p 490 
. Conformity to Pleadings, Issues, and Proof [§ 730] p 490 
. Conformity to Findings or Verdict [§ 731] p 491 
. Description of Property [§ 732] p 491 
Single or Separate Judgments [§ 733] p 491 
3. Scope and Extent of Relief [§§ 734-741] p 491 
a. In General [§ 734] p 491 
b. Direction for Sale and Distribution of ee? [§ 735] p 492 
c. Determination as to Priorities [§ 736] p 494 
d. Personal Judgment [§§ 737-740] p 494 
(1) In General [§ 737] p 494 
(2) Failure to Establish Lien [§ 738] p 495 
(3) Deficiency Judgment [§ 739] p 497 
(4) Against Whom Judgment Rendered [§ 740] p 498 
e. Imposing Conditions Precedent to Entry of Judgment [§ 741] p 500 
Offer of Judgment [§ 742] p 500 
. Judgment by Confession [§ 743] p 500 
. Judgment by Default [§ 744] p 500 
. Amendment or Vacation [§ 745] p 501 
. Operation and Effect [§ 746] p 502 
. Collateral Attack [§ 747] p 503 
10. Lien [§ 748] p 503 
O. Execution [§ 749] p 503 
P. Sale [§§ 750-762] p 504 
1. In General [§ 750] p 504 
2. Property or Interest to Be Sold [§§ 751-752] p 505 
a. In General [§ 751] p 505 
b. Where Priority over Mortgage Limited to Building or Improvement [§ 752] p 506 
3. Stay of, or Injunction against, Sale [§ 753] p 507 
4. Notice and Terms of Sale {§ 754] p 507 
5. Confirming or Setting Aside Sale [§ 755] p 507 
6. Conveyance to Purchaser and Recovery of Purchase Money [§ 756] p 507 
7. Title and Rights Acquired or Divested by. Sale [§§ 757-760] p 508 
a. Title and Rights of Purchaser [§§ 757-759] p 508 
(1) In General [§ 757] p 508 
(2) Effect of Errors or Defects in Proceedings § 758] p 508 
(3) Purchaser of Building Alone [§ 759] p 509 
b. Title and Rights of Third Persons [§ 760] p 509 
8. Redemption [§ 761] p 510 
9. Distribution of Proceeds [§ 762] p 511 
Q. Review [§§ 763-771] p 512 
1. Right of [§§ 763-764] p 512 
a. In General [§ 763] p 512 
b. Persons Entitled [§ 764] p 512 
2. Presentation and Reservation in Lower Court of Grounds of Review [§ 765] p 513 
3. Parties to Appeal [§ 766] p 514 
4. Tranmsfer.of Cause [§ 767] p 514 
5. Record, Assignment of Errors, and Briefs [§ 768] p 514 
6. Scope and Extent of Review [§ 769] p 515 
7. Determination and Disposition of Cause [§ 770] p 516 
8. Statutory Damages on Dismissal of Appeal [§ 771] p 517 
R. Costs and Fees [§§ 772-777] p 517 
1. In General [§ 772] p 517 
2. Consolidation of Proceedings; Joinder of All Lienholders [§ 773] p 519 
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3. Tender, Payment into Court, or Offer of Judgment [§ 774] p 520 
4. Filing and Recording Fees; Abstract [§ 775] p 520 
5. Attorney’s Fees [§ 776] p 520 
6. Costs on Appeal [§ 777] p 624 . 
CROSS REFERENCES 
Architects see Architects 5 C. J. p 254. ways §§ 350-353; Municipal Corporations [28 Cyc 
Bonds ef contractors: 1039]; Schools and School Districts [35 Cyc 959]; 
Generally see Building and Construction Contracts Unitea States [39 Cyc 738]. 
§§ 22, 67, 195-198. Building and construction contracts see Building and 
For public improvements see Bridges §§ 21, 25; Canals Construction Contracts 9 C. J. p 688. 
§ 14; Counties §§ 254, 263; Drains §§ 170— 175; High- 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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Liens: 
Generally see Liens 37 C. J. p 303. 
For: 

Labor, materials, 
nished for: 
Manufacturing establishment see Liens § 388. 
Mine see Mines and Minerals §§ 1841-1898. 
Railroad see Railroads [33 Cyc 465]. 

Street railroad see Street Railroads [36 Cyc 1439]. 

Wasee generally see Master and Servant §§ 299- 


or supplies performed or fur- 


Mechanics’: 
As 


Cloud on title see Quieting Title [32 Cyc 1321]. 
Encumbrance within eid of insurance policy 
see Fire Insurance § 2 
Insurable interest see ie. Insurance § 7. 
Effect: 
Of, on dower see Dower § 98. 
On; of: 
Assignment for benefit of creditors see Assign- 
ments for Benefit of Creditors § 485. 
Bankruptcy proceedings see Bankruptcy §§ 288, 
730. 
Insolvency proceedings see Insolvency § 11. 
Receivership see Receivers [34 Cyc 225]. 
Holders of: 
Distribution among, of proceeds of mortgage fore- 
closure sale see Mortgages [27 Cyc 1764, 1771]. 
Redemption by, from mortgage see Mortgages 
[27 Cye 1812]. 
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[§ 1 


Liens:—Continued 
Mechanics’ :—Continued 
Oral assignment, waiver, or relinquishment of see 
Frauds, Statute of § 227 
Priority between, and: 
Homestead exemption see Homesteads § 202. 
ancl OEg: Ss lien see Landlord and Tenant §§ 1441, 
149 
Mortgage lien on property of corporation see 
Corporations § 2691. 
Special assessment see Municipal Corporations 
[28 Cye 1202]. 
Widow’s allowance see Executors and Adminis- 
trators § 806. 
Simultaneous pendency of suit to foreclose, and suit 
to recover debt see Abatement and Revival § 71. 
Statutes relating to as: 
Denying equal protection of laws see Constitu- 
tional Law § 910. 
Impairing obligation of contract see Constitu- 
tional Law § ; 
On: 
Logs and lumber see Logs and Logging §§ 158-235. 
Money due contractor by municipality see Munici- 
pal Corporations [28 Cyc 1063]. 
Ship or vessel see Maritime Liens 38 C. J. p 1194. 
Oral promise to pay subcontractors, laborers, or ma- 
terialmen see Frauds, Statute of §§ 49-53. 
Personal liability for labor performed for, or materials 
furnished to, builder see Building and Construction 
Contracts §§ 176-178. 


I. DEFINITION, NATURE, AND DISTINCTIONS! 


[§ 1] A. ‘Definition and Nature. A mechanic’s 
lien is a species of hen created by statute in 
most of the states, which exists in favor of per- 
sons who have performed work or furnished mate- 
rial in and for the erection of a building. In 
a narrow and restricted sense, a mechanic’s len 
is a lien for labor,? as distinguished from a ma- 
terialman’s lien,* but in a broad sense it means 
a lien for material as well as for labor,> and it 
is frequently used as a general term to desig- 
nate lens of contractors, subcontractors, labor- 
ers; and materialmen.® It is not a general,’ but 
a particular,’ lien; and in some eases is. said 


to be a secret lien? during the period intervening 
between the time when it attaches and the time 
when the claim or statement is filed or recorded,?? 
where, under the statutes of the particular juris- 
dictions, it attaches at, or relates back to, a time 
prior to the date when the claim or statement is 
filed or recorded. While some authorities declare 
that the lien is an interest in property,!? accord- 
ing to other authorities the lien is neither prop- 
erty’? nor a right in or to property,’* but is simply 
a right to charge the property which it affects 
with the payment of a particular debt,!®> to which 
it is incident.t® It is a preference!’ or privi- 


1. Cross references: 

Definitions of: 

“Contractor” see infra § 144. 

“Lien” see Liens §§ 1-8. 

“Owner” see infra § 78. 

Lien as insurable interest see Fire 
Insurance § 7. 

Nature of lien of person not contract- 
ing directly with owner see infra 
§§ 161-163. 

2. Egegar v. Corwin, 29 O. C. A. 65, 
70 [quot Cyc]; Hollowell v. Schraden, 
26 Oh. Cir. Ct. N. S. 97 [rev on other 
grounds 96 Oh. St. 599 mem, 118 NE 
1083 mem]; Black L. D. 

[a] Othex definitions.—(1) SSA: 
claim created by law for the purpose 
of securing a priority of payment 
of the price and value of work per- 
formed and materials furnished in 
erecting or repairing a building or 
other structure.” Van Stone v. Stil- 
well, ete. Mfg. Co., 142).U. S. 128, 
i¢arlzesCt US Bo Med. M6iy 1) 
“A statutory lien upon buildings and 
other improvements on realty and the 
realty, favoring certain classes of 
workmen to secure them priority or 
preference of payment of compensa- 
tion for this work or material.” Tom- 
massi v. Archibald, 114 App. Div. 
838, 845, 100 NYS 367. (3) ‘A modern 
statutory right designated to encour- 
age the erection of improvements 
and to protect those whose labor and 
materials enter into their construc- 
tion.” Hammond y. Darlington, 109 
Mo, A. 333, 348, 84 SW 446, 

8. Dilworth v. Steves, (Civ. A.) 169 
SW 630 [writ of error dism 107 Tex. 
73, 174 SW 279]. 

4 Dilworth v. Steves, supra. 

5. Bonner v. Minnier, 13 Mont. 269, 
34 P 30, 40 AmSR 441; Broyhill v. 
Gaither, 119:.N. C. 443, 26-SE 31; 
Dilworth v. Steves, (Civ. A.) 169 SW 
‘630 [writ of error dism 107 Tex. 73, 
174 SW 279]. 

- hienable claims see infra §§ 56-72. 


6. Dilworth v. Steves, (Civ A.) 169 
SW 630 [writ of error dism 107 Tex. 
73, 174 SW 279]. And see cases 


passim. 

Persons entitled to lien see infra 
§§ 139-178. 

7. Mochon v, Sullivan, 1 Mont. 
470; Freeman v. Cram, ; YY. 3055 


Hegar’ v. Corwin, 29 ‘Oy (Cr AS 65,7 70 
[quot Cyc]. 

8. Mochon v. Sullivan, 1 Mont.470; 
Eggar v. Corwin, 29 O. C. A. 65, 70 
[quot Cyc]. 

9. Pusey v. Pennsylvania Paper 
Mills, 173 Fed. 634 [aff 185 Fed. 481, 
107 COA 581); M.(Pueh Coun. Wais- 
lace, 198 Ill. 422, 64 NE 1005; Clark 
v. Moore, 64 Ill. 273; Decatur "Bridge 
Co. v. Standart, 208 Tl. A. 592. 


ien as secret encumbrance see 
infra § 2. 
10. Charleston Lumber, Co., 


ete., 
v. Brockmyer, 18 W. Va. 586. 

11. See infra §§ 327-335. 

12. Carter v. Humboldt F. Ins, Co., 
12 Iowa 287; See v. Kolodny, 227 
Mass. 446, 116 NE 888; Wiley v. 
Connelly, 179 Mass. 360, 60 NE 784. 

13. Sorsby v. Woodlawn Lumber 
Co., 202 Ala. 566, 81 S 68; Porter v. 
Miles, 67 Ala. 130. 

14. Sorsby v. Woodlawn Lumber 
Co., 202 Ala. 566, 568, 81 S 68; Porter 
v. Miles, 67 Ala. 130, 132. 

“It is neither a jus in re nora jus 
ad rem.” Sorsby v. Woodlawn Lum- 
ber Co., supra; Porter v. Miles, supra 
[quot Alberti v. Moore, 20 Okl. 78, 
oP es 548, 547, 14 LRANS 1036]. 
Co., 202 Ala. 566, 81 S 68; Porter v. 
Miles, 67 Ala. 130; Alberti v. Moore, 
20) OKL V8; 93" Re bae hala EVANS 


Lien as remedy.—(1) “The 
lien is merely the remedy provided 
by the constitution for the enforce- 
ment of the payment of a debt which 
is incurred against the contractor or 


, For later cases, developments and changes in the law see cumulative Annotations, same title; page and nate number, 


Sorsby v. Woodlawn Lumber. 


the owner of the property by reason 
of the performance of labor on or the 
furnishing of materials used in the 
construction of work upon certain 


property by third parties.’”” Heberling 
v.. Day, 59"Caly “A, 1:3, 22, 209 P 908. 
(2) “The lien of the mechanic Meee te 


a remedy in the nature of a charge 
on land given by statute to the per- 
sons named-therein, to secure a prior- 
ity or preference of payment for the 
performance of-labor or supply of 
materials to buildings or other im- 
provements to be enforced against the 
particular property in which they 
have become incorporated in the man- 
ner and under the limitations therein 
expressly provided.’ Phillips Mech. 
Liens p 15 [quot Barnard v. McKen- 
zie, 4 Colo. 251, 253]. 

[b] Tentative charge.—(1) It has 
been said that a mechanic’s lien “is, 
at most, only a tentative charge 
against the property it purports to 
bind.’”’ Beebe v. Redward, 35 Wash. 
615, 623, T7 P1052 (evidently refer- 
ring, however, to the instrument filed 
to perfect.the lien). (2) ‘A laborer’s 
or a materialman’s lien is in the na- 
ture of a shadow, which ultimately 
may,. but does not cloud the title of, 
or attach to the real: property bene- 
fited by an improvement, until the 
prescribed notice has been filed in the 
proper office within the time allowed, 
when the charge, which the law im- 
poses as security, relates back to the 
beginning of the work.” Auld v. 
Starbard, 89 Or. 284, 289, 173 P 664. 

16. McCarty v. Carter, 49 Ill. 53, 
95 AmD 572; Hall v. Acken, 47 N. as 
L. 340; Porter v. Case, 187 N. C. 629, 
122 SE 483; Paris First Nat. Bank 
v. Lyon- Gray Lumber Co., (Tex. Civ. 
A.) 194 SW 1146. 

Necessity of: 

Contract with owner see infra § 73. 
Unpaid claim see infra § 56. 
17. Volker-Scowcroft Lumber Co. 


§f 1-2] 


lege!® conferred by statute?® on a particular class of 
persons.*° It is said that a mechanic’s lien is of 
an equitable character;*+ that it springs out of 
the appropriation and use by the landowner of the 
mechanic’s labor or the furnisher’s materials;* 
and that it rests upon broad grounds of natural 
equity,?° natural justice,24 and commercial neces- 
sity.2> However, it must be borne in mind that 
the hen is purely the creature of constitutional or 
statutory provisions*® and is not recognized in 
equity apart from such provisions.27 In the few 
jurisdictions wherein it is secured by constitu- 
tional provisions?’ the lien of a mechanic is one 
of the highest possible dignity.?° 

[§ 2] B. Distinctions. A mechaniec’s lien is in 
its nature peculiar,*® differing in some respects 
from all other liens known to the law.! It has 
been likened to an attachment®? and to a lis 
pendens.?* Also some courts have deemed it to be 
somewhat analogous to the equitable lien of a vendor 
for unpaid purchase money of lands sold;** but 
other courts have taken a contrary view.*> At 
any rate, it differs from a vendor’s lien** in that 
the latter arises from principles of equity inde- 
pendent of statute.7 

Mortgage. Like a.mortgage,** a mechanic’s lien 
has the element of security for debt,°® and it has 


v. Vance, 32 Utah 74, 88 P 896, 125] the structure of 


AmSR 828. 
Priority of mechanics’ liens over 
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which it became a 
part, or that the laborer should pur- 
sue the result of his toil in order to 
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been declared to be an encumbrance*® or in the 
nature of a mortgage.*+ Nevertheless a mortgage 
and a mechanic’s lien are not identical;*?’ a sub- 
stantial difference between them, lies in the mode of 
their creation,*® a mortgage lien being created by 
contract** and a mechanic’s lien being created by 
statute.*® 

A common-law lien on chattels for work and ma- 
terials is distinguishable from a mechanic’s lien*® 
in that it is a personal right to detain,‘7 and not 
an interest in the property*® as a mechanic’s lien 
is, at least in some jurisdictions.*® 

A lien for supplies furnished to a manufacturing 
company is to be distinguished from a mechanie’s 
lien in that it is given for supplies furnished for 
the purpose of operation,®° while a mechanie’s lien 
is given for materials furnished for the purpose 
of construction or repair,®! and in that it attaches 
to all the real and personal property of the com- 
pany used in operating its plant,°>? while a me- 
chanie’s lien is limited to the building or structure 
erected or repaired and so much of the-land as is 
necessary for the convenient use and enjoyment 
thereof.5? 

Lien for wages. A mechanic’s lien bears little 
analogy to the modern statutory lens on the mas- 
ter’s property intended to secure the payment of 


P 30, 40 AmSR 441. 
_[a] Secret encumbrance. — “The 
lien is an incumbrance upon the 


subsequent liens see infra §§ 360-368. 

18. Hoier v. Kaplan, 313 Ill. 448, 
145 NE 243; Philip Gollner Co. v. 
Hepburn, 209 Ill. A. 525. 


19. See infra § 3. 
20. See infra §§ 139-178. 
21. Mochon vy. Sullivan, 1 Mont. 


470; Eggar v. Corwin, 29 O. C. A. 65, 
70 [quot Cyc]. See Park v. William- 
son Heater Co., 20 OhNPNS 150 (dis- 
cussing the point). \ 

[a] Equitable right.—The lien is 
said to be an equitable right, or in 
the nature of an equitable right. 
Mochon vy. Sullivan, 1 Mont. 470, 

22. Anderson y. Seamans, 49 Ark. 
475, 5 SW 799. : ; 

{a] “The theory of the lien is, that 
the party by whom the labor is per- 
formed or materials furnished for the 
erection or repair of buildings, on 
credit, retains his claim to them after 
they have entered into the structure 
and become inseparably connected 


with it.” Mochon y. Sullivan, 1 Mont. 
470, 473. : 
sya ea contractor’s lien... 


springs out of the obligation to pay 
for the stipulated labor and the prom- 
ised materials, when furnished, pro- 
vided the contractor shall give the 
notice required by statute.” Rich- 
mond, etc., Constr. Co. v. Richmond, 
etc., R. Co., 68 Fed. 105, 110, 15 CCA 
289, 34 LRA 625. 

Theory and purpose of statutes 
conferring lien see infra § 5. 

23. Mochon vy. Sullivan, 1 Mont. 
470. See Park v. Williamson Heater 
Co., 20 OhNPNS 150 (discussing the 
point and stating that while the lien 
“may rest upon an equitable basis, 
yet without a statute the broad prin- 
ciples of equity would not reach it’). 

24. Mochon vy. Sullivan, 1 Mont. 
470. 

{a] Enhancement of value.—(1) 
“The doctrine upon which it is 
founded is upon the consideration of 
natural justice, that the party who 
has enhanced the value of property, 
by incorporating therein his labor or 
materials, shall have a _ preferred 
claim on said property for the value 
of said labor or materials.” Mochon 
vy. Sullivan, 1 Mont. 470, 472. (2) 
“This. is based on the principle that 
the material used or the labor per- 
formed upon a specific property has 
enhanced its value, and that it is 
right that the person furnishing ma- 
terial may follow his material into 


secure his just compensation because 
the structure is the result of the ma- 
terial furnished, or the labor done, 
and it is just that the owner thereof 
Should not acquire the benefits of the 
labor or the improvements accruing 
from the material without compensat- 
ing the person furnishing such labor 
or material.” Lamb v. Goldfield 
Lucky Boy Min. Co., 37 Nev. 9, 15, 138 
Bes02. 

25. Mochon vy. Sullivan, 1 Mont. 
470. See Park v. Williamson Heater 
Co., 20 OhNPNS 150 (discussing the 
point). 

26. See infra § 3. 


27. See infra § 3. 

28. See infra § 3. 

29. Martin v. Becker, 169 Cal. 301, 
146 P 665, AnnCas1916D 171. 

30. Copeland v. Kehoe, 67 Ala. 594; 


Mochon vy. Sullivan, 1 Mont. 470; 
Eggar v. Corwin, 29 O. C. A. 65, 70 
[quot Cyc]. 

; re Mochon vy. Sullivan, 1 Mont, 
70. 

{a] “The lien is sui generis.”— 
Moore-Mansfield Constr. Co. v. In- 
dianapolis Constr., ete. R. Co. 179 
Ind. 356,°372, 101 NE 296, 44 LRANS 
816, AnnCas1915D 917. 

22. Springston v. Wheeler, 3 Ind. 
T. 388, 58 SW 658; Sawyer v. Shick, 
30, ORI, 353, 120 P5811. 

33. Springston v. Wheeler, 3 Ind. 
T. 388, 58 SW 658; Sawyer v. Shick, 
30, Oki. 353, 120 P° 681. 


G4. EX’ p. Schmidt, 627 Ala’ 252: 
Eggar v. Corwin, 29 O. C. A. 65, 70 
[quot Cyc]. 

35. Rex v. Alford, 9 Ont. 643. 


36. Skyrme v. Occidental Mill, etc., 
Co., 8 Nev. 219. 

37. See Vendor and Purchaser [39 
Cyc 1788]. 

338. See Mortgages [27 Cyc 958]. 

39. Carter v. Humboldt F. Ins. Co., 
12 Iowa 287; See v. Kolodny, 227 
Mass. 446, 116 NE 888; Phillips Mech. 
Liens § 493 [quot Tenney vy. Anderson 
Water, etc., Co., 69 S. C. 430, 48 SE 
457]; Schutze v. Dabney, (Tex. Civ. 
A.) 204 SW 342. 

[a] Additional security.—‘‘A me- 
chanic’s lien is additional security 
given by statute upon certain condi- 
tions’/ie unt. ve Darliney 26k I: 
480, 482, 59 A 398, 399, 69 LRA 497, 
38 AnnCas 1098. 

40. Brown vy. Story, 4 Metc. (Ky.) 
316; Trask v. Searle, 121 Mass. 229; 
Bonner v. Minnier, 13 Mont. 269, 34 


estate, and is usually, for a time at 


least, a secret incumbrance.” Trask 
v. Searle, 121 Mass. 229, 230. 
41. Ala.—Merchants’ Ins. Co. vi 


Mazange, 22 Ala. 168; Montandon vy. 
Deas, 14 Ala. 33, 48 AmD 84. 
ee Mn ke v. Stevenson, 7 Cal. 
Conn.—Throckmorton vy. Shelton, 68 
Conn. 413, 36 A 805. 
Ind, T.—Springston v. Wheeler, 3 


Ind. T. 388, 58 SW 658. 
R. I—Blackmar y. Sharp, 23 R. I. 


412, 50 A 852. 
S. C.—Walker v. Auxiliary Joint 
Stock Cos 9S. C. 204: 


Tex.—Pratt v. Tudor, 14 Tex. 3%, 

Vt.—Kenny v. Gage, 33 Vt. 302. 

[a] Statutory mortgage.—(1) A 
mechanic’s lien is sometimes charac- 
terized or referred to as a “statutory 
mortgage’ (Adams v. Central City 
Granite Brick, etc., Co., 154 Mich. 
448, 117 NW 932, 129 AmSR 484) (2) 
or a “statutory quasi mortgage’ 
(Cummings v. Consolidated Mineral 
Mis Com 2iaRe Te 19558202; ene 

42. Skyrme v. Occidental Mill, etc., 
Co., 8° Nev. 219; Schutze v. Dabney, 
(Rex (Civ AD) ©2045 SiWies3'4 2h See 
Roper v. National F. Ins. Co., 161 N. 
C. 151, 76 SE 869 (a simple contract 
creditor with an inchoate right to file 
a lien for materials furnished for a 
ee is not a mortgagee or trus- 
tee). 

43. Schutze v. Dabney, (Tex. Civ. 
A.) 204 SW 342. 


44. See Mortgages [27 Cyc 1161]. 
45. See infra § 3. 
46. Wiley v. Connelly, 179 Mass, 


360, 60 NE 784. 
[a] There is no analogy between 
a mechanic’s lien and an artisan’s 


lien on a_chattel for the repair 
thereof. Moore-Mansfield Constr. 
Co. v. Indianapolis, etc, 


RCs 
179 Ind. 356, 101 NE 296, 44 LRANS 
816, AnnCas1915D 917. 
47. Wiley v. Connelly, 179 Masg; 
360, 60 NE 784, 


48. Wiley v. Connelly, supra. 
49. See supra § 1. j 
50. Building Supplies Corp. vy. 


Willcox, 284 Fed. 113. 

Lien for supplies furnished manu- 
facturing company see Liens § 38. 

51. See infra § 70. 

52. Building Supplies 
Willcox, 284 Fed. 113. 

53. See infra §§ 337-349, 


Corp, -¥. 
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wages of a class of employees of manufacturers and 
others, commonly designated as ‘‘laborers’’ and 


‘“servants.’’54 
Claim or statement. 


[§ 3] Except in a few jurisdictions where it 


The lien is a charge upon 
the property arising by operation of law upon the 
filing of a proper instrument in writing within the 


MECHANICS’ LIENS 


the lien.® 


CGhen: 7459 


II. ORIGIN AND CREATION*® 


lien is purely a 


is created by constitutional provision,®° a mechanic’s 


54. Moore-Mansfield Constr. Co. v. 
Indianapolis, etc., R. Co., 179 Ind. 356, 
101 NE 296, 44 LRANS 816, AnnCas 
1915D 917. 

ien for wages see Master and 
Servanr §§ 299-323. 

55. Philip Gruner, ete., Lumber Co. 
v. Hartshorn-Barber Realty, etc., Co., 
171 Mo. A. 614, 154 SW 846. But see 
Pittsburg Safe Deposit, etc. Co. v. 
Columbia Iron, etc., Co., 176 Pa. 536, 
548, 35 A 229 (stating that “a me- 
chanic’s lien is a claim only,” but evi- 
dently meaning the instrument filed 
to establish or perfect the lien). 

Claim or statement generally see 
infra §§ 201-314. : 

56. See cases passim. 


57. Tame lien attaches see infra 
§§ 327-335. 

58. Carter v. Humboldt F. Ins. Co., 
12 Iowa 287. 


55. Time when lien arises or com- 
mences see infra §§ 327-335 

60. Hutting Sasn, etc., Co. v. Stitt, 
218 Fed. 1, 183 CCA 641 (stating law 
of Texas); Roystone Co. v. Darling, 
AG iCal. H26571.64) Pei teberlin's yx, 
Day, 59 Cal. A. 13, 209 P 908; Young 
v. Shriver, 56 Cal. A. 653, 206 P 99; 
D. I. Nofziger Lumber Co. v. Solomon, 
13 Cal. A. 621, 110 P 474; Goldtree v. 
San Diego, 8 Cal. A. 505, 97 P 216; 
Strang v. Pray, 89 Tex. 525, 35 SW 
1054; Morrison v. State Trust Co., 
(Tex. Civ. A.) 274 SW 341; Lyon- 
Gray Lumber Co. v. Nocona Cotton 
Oil Co., (Tex. Civ. A.) 194 SW_ 633; 
Texas Builders’ Supply Co. v. Beau- 
mont Constr. Co., (Tex. Civ. A.) 150 
SW 770; Beilharz v. Illingsworth, 62 
Tex. Civ. A. 647, 132 SW 106; Blake- 
ney v. Nalle, 45 Tex. Civ. A. 635, 101 
SW 875; Powers Lumber Co. v. Wade, 
15 Tex. Civ. A. 295, 39 SW 158. See 
Spinney v. Griffith, 98 Cal. 149, 32 P 
974 (stating that a mechanic’s lien is 
a creation of statute, but employing 
the term “statute” in that broad and 
comprehensive sense which includes 
alike the organic law and the statute 
enacted under it). Compare Bailey 
Ornamental Iron Co. v. Goldschmidt, 
33 Cal. A..661, 166 P 363 (until the en- 
actment of the necessary statute the 
lien contemplated by the constitution 
cannot exist). 

[a] “Prior to the adoption of the 
constitution (1) of 1879 the lien of 
mechanics and materialmen for work 
done and materials furnished in the 
erection of buildings was entirely a 
creature of the legislature. The for- 
mer constitution contained no decla- 
ration on the subject.” Roystone Co. 
v. Darling, 171 Cal. 526, 530, 154 P 15. 
(2) “There was no special provision 
in the constitution of 1849, or the 
amendments thereto, for a mechanics' 
lien law. The law was therefore en- 
tirely the creature of statute, and it 
was during this period that our pres- 
ent lien law was enacted. Being con- 
tinued in force so far as consistent 
with the provisions of the constitu- 
tion of 1879, by the express terms of 
section 1 of article XXII of that in- 
strument, the courts accepted it as 
the means provided by the legislature 
in response to the constitutional man- 
date that ‘the legislature shall pro- 
vide, by law, for the speedy and ef- 
ficient enforcement of such liens,’ no 
mew procedure having been provided. 
Germania Bldg., etc., Assoc. v. Wag- 
ner, 61 Cal. 349. The phraseology of 
the law, which in all of its provisions 


implied that the lien was of legis- 
lative creation, was not revised to 
meet the change caused by the adop- 
tion of section 15 of article XX of 
the constitution of 1879, and was and 
still is, grammatically at least, out 
of harmony with the view that the 
right of lien is due to the provision 
of the constitution that ‘Mechanics, 
materialmen, artisans and laborers of 
every Class shall have a lien upon the 
property upon which they have be-: 
stowed labor or furnished material, 
for the value of such labor done and 
material furnished; and the _ legis- 
lature shall provide, by law, for the 
Speedy and efficient enforcement of 
such liens.’ The recognition of the 
constitutional origin of the right and 
the true relation of the statute is 
much clearer in the later cases.’”’ D. 
I. Nofziger Lumber Co. v. Solomon, 13 
Cal. A. 621, 624, 110 P 474, 475. 

Whether constitutional provision 
icy tienen see Constitutional Law 

PAs 

61. U. S.—Van Stone v. Stillwell, 
Cte. pte.) Co, al42q Ui. (Si, 1285) Last 
181, 35 L. ed. 961; South Fork Canal 
Co. v. Gordon, 6 Wall. 561, 18 L. ed. 


894; Kemp Lumber Co. y. Howard, 
237 Wed. 574, 150 CCA 456; Utah 
impl.-Vehicle Co. v. Bowman, 209 


Fed. 942; Grainger v. Riley, 201 Fed. 
901, 120 CCA 415; Russell v. Hayner, 
130 Fed. 90, 64 CCA 424; Withrow 
Lumber Co, v. Glasgow Inv. Co., 101 
Fed. 8638, 42 CCA 61. 

Ala. — First Colored Cumberland 
Presbyterian Church vy. W. D. Wood 
Lumber Co., 205 Ala. 442, 88 S 433; 
Sorsby v. Woodlawn Lumber Co., 202 
Ala. 566, 81 S 68; Gilbert v. Talladega 
Hardware Co., 195 Ala. 474, 70 S 660; 
Long v. Pocahontas Coal Co., 117 Ala. 
587, 28 S 526; Osborn v. Johnson Wall 
Paper Cos 99 n Ata 8.09% \ boa penne. 
Wadsworth v. Hodge, 88 Ala. 500,758 
194; Pensacola R..Co, v. Schaffer, 76 
Ala. 233; Chandler v. Hanna, 73 Ala. 
390; Copeland v. Kehoe, 67 Ala. 594; 
Poxter ov.) (Milesin6t VAlasal30.. ox p, 
Schmidt, 62 Ala. 252; Merchants’ Ins. 
Co. v. Mazange, 22 Ala. 168. 

Alaska.—Jorgensen Co. vy. Sheldon, 
2 Alaska’ 607. 

Ark.—Daly v. Arkadelphia Milling 
Co., 126 Ark. 405, 189 SW 1053; Lang- 
ston v. Matthews, 117 Ark. 626, 173 
SW 397; Doke v. Benton County Lum- 
ber Co., 114 Ark. 1, 169 SW 327%, 52 
LRANS 870. 

Colo.—Williams v., Uncompahgre 
Canal Co., 13 Colo. 469, 22 P 806; 
Barnard vy. McKenzie, 4 Colo. 251; 
Pitschke v. Pope, 20 Colo. A. 328, 78 P 
1077; Michael v. Reeves, 14 Colo. A. 
460, 60 P 577; Aste v. Wilson, 14 Colo. 
A. 323, 59 P 846; Small v. Foley, 8 
Colo. A. 435, 47 P 64; Sayre-Newton 
Lumber Co. v. Union Bank, 6 Colo. A. 
541, 41 P 844; Johnston v. Bennett, 6 
Colo. A. 362, 40 P 847; Florman vy. 
El] Paso County School Dist. No. 11, 6 
Colo, A, 319, 40 P 469; Bstey v. Hal- 
lack, etc., Lumber Co., 4 Colo. A, 165, 
384 P 1118; Hanna v. Colorado Say. 
Bank, 3 Colo. A. 28, 31 P 1020. 

Conn.—Parsons vy. Keeney, 98 Conn. 
745, 120 A 505; Hill v. Mathewson, 56 
Conn, 323, 15 A 368. 

DD. C.—James B. Lambie Co. v. Bige- 
low, 34 App. 49. 

Fla.—Clarkson v. Louderback, 36 
Fla. 660, 19 S 887; St. Johns, etc., R. 
Co. v. Bartola, 28 Fla. 82,9 S 853. 

Ga.—Holmes v. Venable, 27 Ga. A, 


courts to refer to the 
After it has attached,®’ the len is, of 
course, something more than a mere claim to a lien.°% 


[§§ 2-3 


required time; the lien elaira, statement, or account 
or other instrument in writing filed is not itself 
However, it is not uncommon for the 


instrument filed as the 


creature of statute,°t it not being 


431, 109 SE 175. 

Hawaii.—Wong Wong v. Honolulu 
Skating Rink, Ltd., 24 Hawaii 181. 

Ill.—Hoier v. Kaplan, 313 Ill. 448, 
145 NE 243; North Side Sash, etc., Co. 
v. Hecht, 295) Dll; 515; 129 NE) 273 
[rev 216 Ill. A. 464]; Pittsburgh Plate 
Glass Co. v. Kransz, 291 Til.’ 84, 125 
NE 730; Rittenhouse, etc., Co. v. War- 
ren Constr. Co., 264 Ill. 619, 106 N& 
466; Schmidt v. Anderson, 253 Ill, 29, 
97 NE 291; Turnes v. Brenckle, 249 
Ill. 394, 94 NE 495; Crandall v. Lyon, 
188 Ill. 86, 58 NE 972; May, etc., Brick 
Co. v. General Engineering Co., 180 
Ill. 535, 54 NE 972; Buckely v. Com- 
mercial Nat. Bank, 171 Ill. 284, 49 NE 
617 [aff 62 Ill. A. 202]; Von Tobel 
v. Ostrander, 158 Ill. 499, 42 NE 152 
[aff 56 Ill. A. 381]; Campbell v. Jacob- 
son,,145 Ill. 389, 34 NE 39 [aff 46 Ill. 
A. 287]; Wetherill v. Ohlendorf, 61 
Ill. 283; Decatur Bridge Co. v. Stand- 
art, 208 Ill. A. 592; Metzger v. Mc- 
Cann, 92 Ill. A. 109; Friedlaender v. 
McCann, 91 Ill. A. 415; Aurand v. 
Martin, 87 Ill. A. 337 [aff 188 Ill. 117; 
58 NE 926]; Swift v. Martin, 20 Ill. 
A. 515 [Lrev on other grounds 120 
Ill. 488, 12 NE 201]. 

Ind.—Moore-Mansfield Constr. Co. 
v. Indianapolis, ete., R. Co., 179 Ina. 
356, 101 NW 296, 44 LRANS 816, Ann 
Cas1915D 917; Deming-Colborn Lum- 
ber Co. v. Union Nat. Sav., ete., 
Assoc., 151 Ind. 463, 51 NE 936; Slack 
v. Collins, 145 Ind. 569, 42 NE 910; 
Morris v. Louisville, ete., R. Co., 123 
Ind. 489, 24 NE 335; Lindley v. Cross, 
31 Ind. 106, 99 AmD 610; Wade v. 
Reitz, 18 41nd 30s) Radenev. Ace Je 
Barrett..Co,, .59 Ind. A. .27, 108 (NE 
883; Portland v. Indianapolis Mortar, 
ete., ;Co.4 57 Ind. A. 166; 206 NE 7sbe 


Foster Lumber Co. v. Sigma Chi 
Chapter, House, 49 Ind, A. 528, 97 
NE 801. 


Iowa.—Edward Edinger Co. v. Hil- 
dreth Memorial United Evangelical 
Church, 199 Iowa 1117, 201 NW 569; 
Bernstein vy. Alcorn, 194 Iowa 1109, 
190 NW 975; Cooper v. Holmes, 195 
Iowa 868, 190 NW 936; Perfection 
Tire, ete, Co. v.  Kellog-Mackay 
Equipment Co., 194 Iowa 523, 187 NW 
32; Whiting v. Story County, 54 Iowa 
81, 6 NW 137, 37. AmR 189; Conrad, v. 
Starr, 50 Iowa 470; Greene v. Ely, 2 
Greene 508. 

4\an.—Potter v. Conley, 83 Kan. 676, 
112 P. 608; Martin v. Burns, 54 Kan. 
641, 39 P 177; Blattner v. Wadleigh, 
48 Kan. 290, 29 P 165; Newman v. 
Brown, 27 Kan. 117; Rice v. Brown, 
1 Kan. A. 646, 42 P 396; F. A. Drew 
Glass Co. v. Eagle Mill Co., 1 Kan. A. 
614, 42 P 387. 

Ky.—Kentucky Bldg., ete., Assoc. v. 
Kister, 101 Ky. 321, 41 SW 293, 19 
KyL 494, 

Me.—Durling v. Gould, 83 Me, 134, 
21 A 833; Frost v. Ilsley, 54 Me.°345; 
Gray v. Carleton, 35 Me. 481; Bangor 
v. Goding, 35 Me. 73, 56 AmD 688, 

Md.—Shacks v. Ford, 128 Md. 287, 
97 A 511;,\Wilson v. Simon, 91 Md. 1, 
45 A 1022, 80 AmMSR 427; Conway v. 
Crook, 66 Md. 290, 7 A 402; Willison 
v. Douglas, 66 Md. 99, 6 A 530; Kenly 
v. St. Joseph Sisters of Charity, 63 
Md. 306; Reindollar _v. Flickinger, 
59 Md. 469; Wehr v. Shryock, 55 Md, 
334; McLaughlin v: Reinhart, 54 Md. 
71; Blake _v. Pitcher, 46 Md. 453; 
Sodini v. Winter, 32 Md. 130. 

Mass.— Friedman _ y., Hampden 
County, 204 Mass. 494, 90 NE 851; 


ri a I I 
for later cases, developments.and changes in the law see cumulative Annotations, same title, page and note number, 


§ 3] 


recognized at common law,®? or allowed in equity,®* 
It is not 


independently of statute.® 


Street Lumber Co. v. Sullivan, 201 
Mass. 484, 87 NE 905, 16 ‘AnnCas 354; 
Trask v. Searle, 121 Mass. 229. 
Minn.—Olson y. Oneida Mines Co., 
153 Minn. 80, 189 NW 455. 
Miss.—Dinkins v. Bowers, 49 Miss. 
219; Weathersby v. Sinclair, 43 Miss. 
189; Buchanan v. Smith, 43 Miss. 90. 
Mo. —Walden v. Robertson, 120 Mo. 
38, 25 SW 349; Collins v. Mott, 45 Mo. 
100; Joplin Supply Cou. v; West, 149 
Mo. A. 78, 130 SW 156; McAdow v. 
Sturtevant, 41 Mo. A. 220. 
Mont.—Bonner v. Minnier, 13 Mont. 
269, 34 P 30, 40 AmSR 441. 
Nebr.—-Rust-Owen Lumber Co. v. 
Holt, 60 Nebr. 80, 82 NW 112, 83 
AmSR 512; White Lake Lumber Co. 
v. Russell, 22 Nebr. 126, 34 NW 104, 
3 AmSR 262. 
Nev.—Daly v. Lahontan Mines Co., 
SO Neve nae bt ae bee 7158" P2855 
Lamb v. Goldfield Lucky Boy Min. 


Co., 37 Nev. 9,.138 P 902. 
N. H.—Pickett v. Bullock, 52 N. H. 
354, 


N. M.—Houghton v. Las Vegas 
Hotel, etc., Co., 3 N. M. 260, 5 P 729; 
Finane v. Las Vegas Hotel, etc., Co.; 
3.N. 256, 5 P 725. 

IN: aa N. 
We 519) 39 NE 640, 43 AmSR 776 note 
{aff 7 Misc. 403, 27 NYS 978]; Bir- 
mingham Iron ‘Ray. v. Glen Cove 
Starch Mfg. Co., 78 N. Y. 30; Benton 
v. Wickwire, 54 N. Y. 226; Mushlitt 
v. Silverman, 50 N. Y. 360; Freeman 
v. Cram, 3 N. Y. 305; Grant v. Van- 
dercook, 57 Barb. 165, ’g AbbPrNS 455; 
Huxford v. Bogardus, 40 HowPr 94. 

Oh.—Hale v. Coleman, 22 Oh. Cir. 
Gt. N:. S.°55;) Eggar v. Corwin, 29 
ie C A. 65; Gannon v. Potter, 12 Oh. 


eo eaahari v. Goodholm,. etce., 
Inv. Co., 52 Okl. 536, 152 P 416; Al- 
“berti v. Moore, 20 Okl. 78, 93 P 543, 
14 LRANS 1036. 

Or.—Bishop v. Henry, 84 Or. 389, 
165 P 237; Dailey v. Cremen, 80 
Or. 183, 156 P 797. 

Pa.—Dy er v. Wallace, 264 Pa. 169, 
107 A 784; Philadelphia Tenth Nat. 
Bank v. Smith Constr. Co., 218 Pa. 
581, 67 A 872; Wharton v. Real Est. 
Inv. Cos, 4180 -Pay 168; 36.A 725,167 
AmSR 629; McCay’s App., PW fall eal yu 125; 
Davis v. Farr, teers. 167; ‘Bolton v. 
Johns, 5 Pa. 145, 47 AmD 404; Til- 
ford v. Wallace, 3 Watts 141; Deich- 
ley’s Est., 35 Pa. Super. 442; Wolf 
Co. v. Pennsylvania R. Co., 29 Pa. 
Super. 439; Wrigley v. Mahaffey, 5 
Pa. Dist. 389; Gross v. Stoltz, 2 Pa. 
Co. 190. 

S. D.—Squier v. Mitchell, 32 S. D. 
842, 143 NW 277. 

Tenn.—Nanz v. Cumberland Gap 
Park Co., 103° Tenn. 299, 52 SW 999, 
76 AmSR. 650, 47 LRA 273; Thompson 
v. Baxter, 92 Tenn. 305, 21 SW 668. 

Utah.—Park City Meat Co, v. Com- 
stock Silver King Min. Co., 36 Utah 
145, 103 P 254; Eccles Lumber Co. v. 
Martin, 31 Utah 241, 87 P 713. 

Vt.—Baldwin v. Spear, 79 Vt. 48, 
64 A 235. 

Va.—Feuchtenberger v. Williamson, 
1387 Va. 578, 120 SE 257; Steigleder 


v. Allen, 113 Va. 686, 75 SE 191; Ser-| 
geant v. Renby, 87 Va. 206, 12 SE 402. | 


W. Va.—Hill Clutch Co. v. Inde- 
pendent Steel Co., 74 W. Va. 353, 82 
SE 223; Wees v. Elbon, 61 W. Va. 380, 
56 SE 611; U. S. Blowpipe Co. v. 
Spencer, 40 W. Va. 698, 21 SE 769: 
Stout v. Golden, A W. Va. 231; Mayes 
v. Ruffners, 8 WwW. Va. 384. 

Wis.—Rees v. Ludington, 13 Wis. 
276, 80 AmD 741. 

B. C.—Larsen v. Nelson, etc., R. Co., 
4B Co 1bd! 

Ont.—Cole v. Hall, 12 Ont. Pr. 584. 

Sask.—Galvin Lumber Yards, Ltd. 
v. Ensor, 15 Sask. L. 349, 65 DomLR 
687, [1922] 2 WestWkly 15; Shuttle- 
worth v. Seymour, 7 Sask. L. 74, 76, 
6 WestWkly 1100 [cit Cyc]. 

“Mechanics’ liens are purely statu- 
tory.” Hoier v. Kaplan, 313 Ill. 448, 
451, 145 NE 243. 


MECHANICS’ LIENS 


created or 


“A mechanic’s lien is a pure crea- 
ture of the statute.” Dyer v. Wal- 
lace, 264 Pa. 169, 173, 107 A 754. 

“Mechanics’ liens are purely a crea- 
ture of statute in this country.... 
The whole question is purely statu- 
tory.” Joplin Supply Co. v. West, 149 
Mo. A, 78, 90, 130 SW 156. 

“The lien of mechanics and ma- 
terialmen is purely statutory.” 
Basham vy. Goodholm, etc., Inv. Co., 
52 Okl. 536, 540, 152 P 416. 

“Mechanics” liens exist only by vir- 
tue of statutes creating them and 
providing a method for their enforce- 
ment.” Turnes v. Brenckle, 249 Ill. 
394, 400, 94 NE 495. 

“The lien of mechanics and ma- 
terialmen, on buildings and land, is a 
creature of statute.’ Moore-Mansfield 
Constr. Co. v. Indianapolis, etc. R. 
Co., 179 Ind. 356, 369, 101 NE 296, 44 
LRANS 816, AnnCasi1915D° 917. 

[a] “In the absence of an express 
contract creating it, the lien which a 
materialman or mechanic may become 
entitled to depends solely upon the 
statute for its existence.” Volker- 
Scowcroft Lumber Co. v. Vance, 32 
Utah 74, 83, 88 P 896, 125 AmSR 828. 

aeeht to lien as statutory see infra 


62. Uz pmo Stone v. Stillwell, 
ClCH M ee CO gl 22 NUE Spas. a sct 
181, 35 L. ed. 961; South Fork Canal 
Co. v. Gordon, 6 Wall. 561, 18 LL.) -ed. 
894; Mellon v. St. Louis Union Trust 
Co., 225 Fed. 693, 140 CCA 567 [certio- 
rari den 239 U. S. 648 mem, 36 SCt 221 
mem, 60 L. ed. 485 mem, certiorari 
granted 241 U. S. 657 mem, 36 SCt 286 
mem, 60 L. ed. 1225 mem, motion to 
mod den 240 Fed. 359, 153 CCA 285, 
certiorari dism 242 U. S. 666 mem, 37 
SCt 241 mem, 61 L. ed. 552 mem]; 
Grainger v. Riley, 201 Fed. 901, 120 


CCA 415; Withrow Lumber Co. v. 
Glasgow Iny. Co., 101 Fed. 863, 42 
CCA 61 


Ala.—Chandler v. Hanna, 73 Ala. 
390; Ex p. Schmidt, 62 Ala, 252. 

Cal.—Spinney v. Griffith, 98 Cal. 
149, 32 P 974. 

Colo.—Williams v. Uncompahgre 
Canal Co., 13 Colo. 469, 22 P 806; 
Greeley, etc., R. Co. v. Harris, 12 Colo. 
226, 20 P 764; Pitschke v. Pope, 20 
Colo. A. 328,-78-P-1077. 

D. C.—James B. Lambie Co. vy. Bige- 
low, 34 App. 49. 


Fla.—Clarkson v. Louderback, 36 
Fla. 660, 19 S 887. 
Ill—North Side Sash, ete., Co. v. 


Hecht, 295 11). 515, 129 NE 273 [rev 
216 Ill. A. 464]; Schmidt v. Anderson, 
253 Ill." 29, 97 NE 291; Turnes v. 
Brenckle, 249 Ill. 394, 94 NE 495; 
Buckley v. Commercial Nat. Bank, 
171 Ill. 284, 49 NE 617 [aff 62 Ill. A. 
202]; Brennan v. McEvoy,196 Ill. A. 336. 

Ind.—Moore-Mansfield Constr. Co. 
v. Indianapolis, etc., R. Co., 179 Ind. 
356, 101 NE 296, 44 LRANS 816, Ann 
Cas1915D 917; Portland v. Indianapo- 
lis Mortar, ete, Co, ‘57 Ind. A. 166, 
106 NE 735. 

Kan.—Rice v. Brown, 1 Kan. A. 
646, 42 P 396. 

Ky.—Waddy Blue Grass Creamery 
Co. v. Davis-Rankin Bldg., ete. Co., 
103 Ky. 579, 45 SW 895, 20 KyL 259; 
Kentucky Bldg., etc., Assoc. v. Kis- 
ria 101 Ky. 321, 41 SW 293, 19 KyL 

Me.—Durling v. Gould, 83 Me. 134, 
21 A 833. 
ete .—Trask v. Searle, 121 Mass. 

Mo.—Joplin Supply Co. v. West, 149 
Mo. A. 78, 180 SW 156. 

Nev.—Lamb v. Goldfield Lucky Boy 
Min. Co., 37 Nev. 9, 138 P 902. 

N. Y.—P. T. McDermott, Ince. v. 
Lawyers Mortg. Co., 232 N. Y. 336, 
133 NE 909 [rev 190 App. Div. 955 
mem, 179 NYS 946 mem (aff 105 Misc. 
4632173 UNYS! 59%) 12) Dabridy © 'v. 
Wright, 144 N. Y. 519, 39 NE 640, 43 
AmSR 776 [aff 7 Misc. 403, 27 NYS 
978]; Spruck v. McRoberts, 139 N. Y. 
1938, 84 NE 896; Birmingham Iron 
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obtained by, through, or in legal proceedings.®® 
While a contract with the owner for, or at least 


Fdy. v. Glen Cove Starch Mfg. Co., 78 
N. Y. 30; Benton v. Wickwire, 54 N. 
Weee 20. Rollin v. Cross, 45 N. Y. 766; 
Grant v. Vandercook, 57 Barb. 165, 8 
AbbPrNS 455; Hall v. Thomas, 111 
NYS 979; Huxford v. Bogardus, 40 
HowPr 94. 

Oh.—Eggar v. Corwin, 29 O. C. A, 
65; Gannon v. Potter, 12 Oh. A. 9 

Okl.—Basham v. Goodholm, ete., 
Inv. Co., 52 Okl. 536, 152 P 416; Al- 
berti v. Moore, 20 Okl. 78, 938 P 543, 
14 LRANS 10386. 

Pa.—Schively v. Radall, 227 Pa. 
434, 76 A 209; Davis v. Farr, 13 Pa. 
167; West Philadelphia Brick Co. v. 
Johnson, 3 Pa. Super. 220; Gross v. 
Stoltz, 2 Pa. Co. .190: 

Tenn. —Thompson v. Baxter, 92 
Tenn. 305, 21 SW 668, 36 AmSR 85. 

Tex.—Morrison v. State Trust Co., 
(Civ. A.) 274 SW 341. 

W. Va.—U. S. Blowpipe Co. v. 
Spencer, 40 W. Va. 698, 21 SE 769. 

Man.—Anly v. Holy Trinity Church, 
3 Man. 193. 

Sask.—Shuttleworth v. Seymour, 7 
Sask, lL. 74, 76, 6 WestWkly 1100 
[eit Cyc]. 

“The common law gave no lien for 
labor or materials in the erection of 
a building.” Schively v. Radell, 227 
Pa. 484, 443, 76 A 209. 

63. U.S.—South Fork Canal Co. v. 
Gordon, 6 Wall. 561, 18 L. ed. 894; 
Withrow Lumber Co. v. Glasgow Inv. 
Co., 101 Fed. 8638, 42 CCA 61. 


Aegean oct ar v. Hanna, 73 Ala. 
Cal.—Spinney v. Griffith, 98 Cal. 
149, 32 P 974; 


Ellison v. Jackson 
Water Co. 12 Cal. 542. 
Colo.—Greeley, ete., R. Co. v. Har-= 


ris, 12 Colo. 226, 20 P 764. 

D. C—James B. Lambie Co. v. 
Bigelow, 34 App. 49. 

Fla.—HPmerson v. Gainey, 26 Fla. 


ise 7 S 526. 
Ill.—Schmidt v. Anderson, 253 Il, 
29, 97 NE 291. 

Ind.—Moore-Mansfield Constr. Co. 
v. Indianapolis, ete., R. Co., 179 Ind, 
356, 101 NE 296, 44 LRANS 816, Ann 
Cas1915D 917; Slack v. Collins, 145 
Ind. 569, 42 NE 910. 

Ky.—kKentucky Bidg., ete., Assoc. v. 
Kister, 101 Ky. 321, 41 SW 293, 19 
KyL 494. 

Nev.—Lamb v. Goldfield Lucky Boy 
Min. Co., 37 Nev. 9, 138 P 902. 


ae Y.—Hall v.. Thomas, 111 NYS 
Oh.—Eggar v. Corwin, 29 0. GC. A. 


Tex.—Morrison v. State Trust Co., 
(Civ. A.) 274 SW 341. 

Sask.—Shuttleworth vy. Seymour, 7 
Sask. L. 74, 76, 6 WestWkly 1100 
ficitCyci ; 

[a] No equitable lien arises from 
the mere fact that material has been 
furnished for and used to improve the 
realty of another. <A. C, Houston 
Lumber Co. v. Hunt, 96 Kan. 778, 153 


|P 554 


{[b] Equitable views.—The lien de- 
pends upon the statute (see supra 
text and note 61) and not upon equi- 
table or ethical views. Feuchtenberg- 
Saks Williamson. 137 Va. 578, 120 SE 

64 North Side Sash, etc., Co. v. 
Hecht, 295 Ill. 515, 129 NE 273 [rev 
216 Ill. A. 464]; Turnes v. Brenckle, 


| 249 Tll. 394, 400, 94 NE 495 [cit mi 


Brennan y. McEvoy, 196 Til. A. 336 

See Kentucky Lumber, etc., Co. v. 
Kentucky Title Sav. Bank, etc, Co., 
184 Ky. 244, 211 SW 765, 5 ALR 391 
(the lien is the creature of statute 
and its validity and dignity must be 
determined by the provisions of the 
statutes and such equitable principles 
as apply in the absence of express 
statutory provisions). 

[a] Where there is no statutory 
mechanic’s lien, there is no equitable 
lien. Ward v. Yarnelle, 173 Ind. 535, 
91 NE 7. 

65. Kemp Lumber Co. v. Howard, 
237 Fed. 574, 577, 150 CCA 456, 
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his consent to, the making of the improvement in 
question is necessary before a lien can be estab- 
lished,®* nevertheless the lien is created by, and 
‘arises from, statute®? and not contract;°° the pro- 
visions of a contract cannot enlarge the statute®? 


‘and give a'lien to a person not 


under the Jaw,?° and it has been said that the 
hen cannot be restricted or extended by the acts 
However, by agree- 


‘of the contracting parties." 


MECHANICS’ LIENS 


lien.*? 


entitled thereto Civil law. 


[§§ 3-5 


ment, independent of statute, a lien in the nature 
of a mechanic’s lien may be reserved between the 
parties,’* and may be enforced against anyone 
acquiring a subsequent interest with ‘notice of such 


Mechanics’ liens on buildings and land 
were recognized and favored by the eivilians,’* and 
were clearly defined and regulated in the civil law.*® 


III. STATUTORY PROVISIONS GENERALLY 


[§ 4] A. In General. Statutes creating mechanics’ 
Tiens and prescribing means for their perfection 
and.enforeement exist in practically all of the 
United States and the Canadian provinces.”¢ 


ls no mechanics’ 
or the Philippines.*® 
extraterritorial effect.®° 


‘ “Mechanics’ liens are not liens cre- 
ated by or obtained in or pursuant 
to any suit or proceeding at law or 
in equity. Nor are they liens ob- 
tained through legal proceedings. 
They are liens created by statute, and 
by the act of the lienholders pursuant 
to the statute, without suits or legal 
proceedings.” Kemp Lumber Co. v. 
Howard, supra. 

66. See infra § 73. 
. 67. See supra text and note 61. 

68. U. S.—Central Trust Co. v. 
Richmond, etce., R. Co., 68 Fed. 90, 
15 CCA 273, 41 LRA 458. 

Ala.—Crawford v. Sterling, 155 Ala. 
511, 46 S 849; Osborn v. Johnson Wall 


Paper Co., 99 Ala. if 13S) 7765 
Wadsworth v. Hodge, 88 Ala. 500, 7 
_ Conn.—Larkins v. Blakeman, 42 
Conn. 292 


Tll.—Hoier v. Kaplan, 313 Ill. 448, 
145 NE 243; Rittenhouse, etc., Co. v. 
Warren Constr. Co., 264 Ill. 619, 106 
NE 466; Bayard v. McGraw, 1 Ill. A. 
134 [aff 96 Ill. 146]. 

Ind.—Baldwin Locomotive Works 
v. Edward Hines Lumber Co., 189 Ind. 
189, 125 NE 400, 127 NE. 275, 18 
ALR 1059; Peck vy. Hensley, 21 Ind. 
344; Barnett v. Stevens, 16 Ind. A. 
420, 48 NE 661, 45 NE 485; Davis, etce., 
Bldg., etc., Co. v. Vice, 15 Ind. A. 117, 
43 NE 889; Clark v. Huey, 12 Ind. A. 
224, 40 NE 152. 

Md.—Wilson v. Simon, 91 Md. 1, 
45 A 1022, 80 AmSR 427; Willison v. 
Douglas, 66 Md. 99, 6 A 530; Reindol- 
lar v. Flickinger, 59 Md. 469; Mc- 
Laughlin v. Reinhart, 54 Md. 71; 
Blake v. Pitcher, 46 Md. 453; Sodini 
v. Winter, 32 Md. 130. 

Mo.—Badger Lumber Co. v. Stepp, 
157 Mo. 366, 57 SW 1059. 

A tanga v. Thomas, 9 Oh. A, 
187. 

Okl.—Alberti v. Moore, 20 Okl. 78, 
93 P 543, 14 LRANS 1036. 

Or.—Christman vy. Salway, 103 Or. 
666, 205 P 541; Dailey v. Cremen, 80 
Or, 18 183, 156 P 797. 


D.--Squier v. Mitchell, 32 S. D. 
342, 345, 143. NW 277. 
Tex.—Houston v. Myers, 88 Tex. 


1.26, 30 SW 912. 

Utah.—Eccles Lumber Co. v. Mar- 
tin, 31 Utah 241, 87 P 713. 

“4 mechanic’s lien arises from the 
operation of the statute, and not by 
direct contract of the parties.” Squier 
v. Mitchell, supra. 

[a] “A contractor’s lien, per se, is 
one that arises by operation of law, 
independently of the express terms of 
any contract.” Richmond, etce., 
Constr: Co, vV.. Richmond, etc.,, R.. Co., 
68 Fed. 105, 110, 15 CCA 289, 34 LRA 
625. 

{b] It is not necessary that the 
contract should stipulate for such a 
lien. Mornan v. Carroll, 35 Iowa 22; 
Jones v. Swan, 21 Iowa 181; Kunkle 


lien law in England,’7 Mexico,’® 
Mechanics’ lien laws have no 
In the ease of lands which 
have been ceded to the United States by a state 


There 


v. Reeser, 5 Oh. Dec. 422. 

Contract stipulations against lien 
see infra §§ 147, 166-168. 

69. Lowenstein v. Reynolds, 92 
Tenn. 543, 22 SW 210. 

70. Lowenstein v. Reynolds, supra. 

Persons entitled to liem see infra 
§§ 139-178. 

71. Johnston v, Bennett, 6 Colo. A. 
362, 40 P 847; Larkins v. Blakeman, 
42 Conn. 292; Lowenstein vy. Reynolds, 
92 Tenn. 543, 22 SW 210. 

72. Smith v. Kennedy, 89 Ill. 485; 
Lippencott v. York, 86 Tex. 276, 24 
SW..275; Taylor v. Huck, 65 ‘Tex. 238; 
Martin v. Roberts, 57 Tex. 564; Gay- 
lord v. Loughridge, 50 Tex. 573. 

73. Smith v. Kennedy, 89 Ill. 485; 
Taylor v. Huck, 65 Tex. 238; Martin 
v. Roberts, 57 Tex. 364; Gaylord v. 
Loughridgé, 50 Tex. 573. 

74. Durling vy. Gould, 83 Me. 134, 
PS ole SoS. 

75. South Fork Canal Co. v. Gor- 
don ;e6e Wall. (UGS) OG, -57 1001 Sa i. 
ed. 894; Moore-Mansfield Constr. Co. 
v. Indianapolis, etc., R. Co., 179 Ind. 
356, 101 NE 296, 44 LRANS 816, Ann 
Cas1915D 917; Domat Civ. L. §§ 1741, 
1742, 1744. See Lamb v. Goldfield 
Lucky Boy Min. Co., 37 Nev. 9, 138 
P 902 (the principle has sanction in 
the civil law); Park v. Williamson 
Heater Co., 20 OhNPNS 150 (discuss- 
ing the point). 

[a] “In France, by the Code Na- 
poleon, masons, architects, contrac- 
tors, and others employed in build- 
ing houses, ete., were accorded liens. 
Code Napoleon, Privileges and Mort- 
gages § 2, Art. 2103.” Moore-Mans- 
field Constr. Co. v. Indianapolis, etc., 
R. ‘Co., 179) Ind. 356; 369; 10d) NB) 296, 
44 LRANS 816, AnnCas1915D 917. 

76. See statutory provisions; and 
Shaw v. Young, 87 Me. 271, 32 A 897; 
Armour v. Western Constr. Co., 386 
Wash. 529, 538, 78 P 1106; Shuttle- 
worth v. Seymour, 7 Sask. L. 74, 76, 
6 WestWkly 1100 [cit Cyc]. 

“Wvery state in the Union has laws 
for enforcing liens for labor and ma- 
terial, furnished in the construction 
of buildings and other structures.” 
Armour v. Western Constr. Co., supra. 

[a] “The lien law is not a mere 
procedure act. It provides a means 
for creating a lien as well as a means 
of foreclosure to enforce a lien.” 
Holland v. Spurrier Lumber Co., 100 
Okl. 288, 289, 229 P 206. 

[b] “The origin of such laws, in 
America, arose from the desire to 
establish and improve, as readily as 
possible, the city of Washington. In 
1791, at a meeting of the commission- 
ers appointed for such purpose, both 
Thomas Jefferson and James Madison 
were present, and a memorial was 
adopted urging the General Assembly 
of Maryland to pass an act securing 
to master-builders, a lien, on houses 
erected, and land occupied. The re- 


for governmental uses the laws of the state apply,*! 
but where a territory is carved out of a state, 
and there is no provision making the laws of the 
state applicable to the new territory, no hen can 
be acquired in the territory under such state laws.®? 

[§ 5] B. Theory and Purpose.*? 
statutes creating mechanics’ liens is to protect, not 
ordinary contract creditors’ or persons possessed 


The purpose of 


quested law was enacted December 
19: 1791.7 Moore-Mansfield Constr. 
Co. v. Indianapolis, ete., R. Co., 179 
Ind. 356, 369, 101 NE 296, 44 LRANS 
816, AnnCas1915D 917. 

[c] Local statutes.—(1) A number 
of the earlier mechanics’ lien statutes 
applied only to certain designated lo- 
ecalities or parts of the state, and 
their operation was strictly confined 
to such localities. Prince v. Neal- 
Millard Co., 124 Ga. 884, 53 SE 761, 
4 AnnCas 615; Nunes v. Wellisch, 12 
Bush (Ky.) 363; Heamann y. Porter, 
35 Mo. 137; Speilman y. Shook, 11 Mo. 
340; Cockerill v. Loonam, 36 Hun (N. 
Y.) 353; Rafter v. Sullivan, 13 AbbPr 


(N. Y.) 262; Hickey v. Schwab, 64 
HowPr (N. Y.) 8; EBg¢gar v. Corwin, 29 
O. C; Az-65; VTilford v.. Wallace, 73 


Watts (Pa.) 141; James v. Keller, 2 
Pa. Dist. 165; Gross ‘x2 Stoltz. 2° Pa: 
Co. 190. (2) But, where a new county 
was formed out of parts of three old 
counties, in all of which a mechanics’ 
lien law was enforced, it was held 
that a lien could be acquired in the 
new county although the law had not 
been specifically extended thereto. 
Parsons v. Winslow, 1 Grant (Pa.) 
160. 

{d] History of legislation in par- 
ticular states.— Hartford Builders’ 
Finish Co. v. Anderson, 99 Conn. 343, 
122 A 76; Prince v. Neal-Millard Co., 
124 Ga. 884, 53 SE 761, 4 AnnCas 615; 
Friedman v. Hampden County, 204 
Mass. 494, 90 NE 851; Eggar v. Cor- 
win, 29 O. C. A. 65; Tennessee Pro- 
ducers’ Marble Co. v. Grant, 14 Pa, 
ee 453; Gross v. Stoltz, 2 Pa. Co. 
190. 

Particular statutory provisions see 
infra § 6 et seq. 

77. Shaw v. Young, 87 Me. 271, 32 
A 897; Westcott v. Bunker, 83 Me. 499, 
22 A 388; Hall v. Thomas, 111 NYS 
979; Western Canada Hardware Co., 
Ltd. v. Farrelly Bros., Ltd, 18 Alta 
L. 596, 70 DomLR 480, [1922] 3 West 
Wkly 1017 [allowing app [1922] 3 
WestWkly 289]; Shuttleworth v. Sey- 
mour, 7 Sask. L. 74, 76, 6 WestWkly 
1100 [eit Cyc]. 

78. Stowell v. Simmons, 1 Cal. 452; 
Macondray v. Simmons, 1 Cal. 398. 
eee Fressel v. Chaco, 34 Philippine 

80. Birmingham Iron Fdy. v. Glen 
Cove Starch Mfg. Co., 78 N. Y. 30. 

Acquisition of lien by nonresident 
see infra § 17. 


81. Crook v. Old Point Comfort 
Hotel Co., 54 Fed. 604. 
82. Townsend v. Wild, 1 Colo. 10. 


83. Cross references: 
Consideration of purpose of statute 
in construction thereof see infra 
§§ 10-12, “ 
Theory of lien see supra § 1. 
84 Edison Electric Illum. Co. v. 
Horace EH. Frick )Co., 221 .N. -Y. 1; 
116 NE 369, LRAI917F 1123. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


eras 
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§ 5] 


of claims in tort against the contractor,®® but per- 
sons who have contributed labor or material to 
or repair of a build- 
ing or other structure,°® thereby enhancing the 
value of the land,’’ by affording them security for 
their pay®® upon and against the property increased 
It is sometimes stated that the object 
of the statutes is to prevent the owner of land 
from obtaining the labor and capital of other per- 
sons, and retaining the benefit thereof, without pay- 


the construction, improvement, 


in value.®® 


85. Edison Electric Illum. Co. v. 
Horace E. Frick Co., supra. 

g6. Alaska.—Jorgensen Co. v. Shel- 
don, 2 Alaska 607. 


Ida.—Chamberlain v. Lewiston, 23 
Ida.’ 154, 129 P1069. 

Tll.—Loeff v. Meyer, 284 Ill. 414, 
119 NE 908. 

Ind.——Ward v. Yarnelle, 173 Ind. 
535, 91 NE 7. 

Minn.—Berglund v. Abram, 148 


Minn. 412, 182 NW 624. 

N. Y.—Edison Electric Illum. Co. v. 
Horace E. Frick Co, 221 N.Y. I, 116 
NE 369, LRA1917F 1123. 

S. D.—Rolewitch v. Harington, 20 
S. D. 375, 107 NW 207, 6 LRANS 550; 
Hill v. Alliance Bldg. Co., 6 S. D. 160, 
60 NW 752, 55 AmSR 819. 

Utah.—Rio Grande Lumber Co. v. 
Darke, 50 Utah 114, 167 P 241, LRA 
1918A 1193, 

Alta.—Crown Lumber Co., Ltd. v. 
Smythe, 19 Alta. L. 558, [1923] 3 
DomLR 9338, [1923] 2 WestWkly 1019. 

Man.—Polson v. Thomson, 26 Man. 
410, 29 DomLR 395, 34 WestLR 745, 
10 WestWkEly 865. 

“The purpose of the statute is to 
protect laborers and materialmen by 
giving them a lien on the property 
for the value of the work and ma- 
terial they contribute toward its im- 
provement.” Berglund v. Abram, 148 
Minn. 412, 416, 182 NW 624. 

“The object of the statute is to give 
a lien for labor or material furnished 
in the improvement of real property 
to the persons furnishing such labor 
or material.’ Loeff v. Meyer, 284 Ill. 
114, 117, 119 NE 908. 

[a] Class legislation.—In one case 
“the Mechanics’ Lien-law” is spoken 
of as an extraordinary specimen of 
American class legislation. Franklin 
Soc. for Home Bldg., etc. v. hag ees 
85 N. J. Eq. 37, 95 A 874 [aff 85 N. 
Big. 5256; 961A. $21] 

[b] The eed object of mechan- 
ics’ lien laws was to protect and favor 
mechanics and laborers who actually 
worked on buildings. Ex p. Schmidt, 
62 Ala. 252; Booth v. Pendola, 88 Cal. 
36, 23) P 200, 25 P-¥101; Stryker: iv. 
Cassidy, 76 N. Y. 50, 32 AmR 262 
{rev 10 Hun 18]. See Sweet v. James, 
2 R. I. 270, 286 (while the statute in 
question undoubtedly originated in 
a desire to protect ‘‘mechanics,” in 
the proper sense of that term, and to 
secure to them payment for their 
labor, that being the primary object 
of the statute and the term ‘“me- 
chanic’’ being used in the title of the 
act, yet in view of the provisions con- 
tained in the body of the statute and 
the omission of the term ‘‘mechanic” 
therein, “it was evidently the intent 
of the act that while mechanics were 
secured for their labor, all other per- 
sons who had contracted or been re- 
quested to make repairs and improve- 
ments upon the real estate of another 
should also be protected’’). 

Persons entitled to lien see infra 
§§ 139-178. 

87. Winer v. Rosen, 231 Mass. 418, 
121 NE 79; Shaughnessy Vv. Isenberg, 
213 Mass. "159, 99 NE 975. 

38. U. S.—Van Stone v. Stillwell, 
ete., Mfg. Co., 142 U. S. 128, 12 sct 
181, 35 L.-ed. 961. 

Hawaii. Wong Wong v. Honolulu 
Skating Rink, Ltd., 24 Hawaii 181. 
ae, wens axore v. Ward, 4 Greene 

Mich.—Barrows  v. 
Mich. 7 

Mont.—Mochon y. Sullivan, 1 Mont. 


Baughman, 9 
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ing therefor.%° 


470. 

N. Y.—Develin v. Mack, 2 Daly 94. 

R. I.—Sweet v. James, 2 R. I. 270. 

Tenn.—Chickasaw Hotel Co. v. C. B. 
Barker Constr. Co., 135 Tenn. 305, 314, 
186 SW 115, LRAI916F 106. 

Tex.—William Cameron & Co., Inc. 
v. Trueheart, (Civ. A.) 165 SW 58. 

Vt.—Baldwin v. Spear, 79 Vt. 43, 
64 A 233. 

Wis.—Goodman v. Baerlocher, 88 
ais 287, 292, 60 NW 415, 43 AmSR 
893. 
“The object of the statute is to 
create and preserve ample security 
to the laborer or material man, and, 
therefore, to charge the estate with a 
lien, or incumbrance, independent of 
any personal remedy he may have.’ 
Mochon v. Sullivan, 1 Mont. 470, 473. 

“The manifest intention of the leg- 
islature in enacting the mechanic’s 
lien laws was to secure and protect 
the laborer in his wages, and thereby 
to promote and encourage improve- 
ments. ... The object of the legis- 
lature was to secure to an industri- 
ous, meretorious class of the com- 
munity the benefit of their labor.” 
Chickasaw Hotel Co. v. C. B. Barker 
Constr. Co., supra. 

{a] The design of mechanics’ lien 
statutes is simply to secure to me- 
chanics the same lien upon improve- 
ments made upon real estate as was 
secured by the common law to arti- 
sans upon articles manufactured in 
their workshops. Sweet v, James, 2 
Rit 270% 

[b] Fund for  protection.—The 
general purpose of all mechanics’ lien 
laws is to constitute the payments 
stipulated to be made by the owner 
to the contractor a fund for the;pro- 
tection of materialmen, subcontrac- 
tors, or mechanics whose labor and 
material go into a building. Post v. 


means 83 N, Y. 279 {aff 18 Hun 
51]. 
89. Goodman vv. Baerlocher, 88 


Mose 287, 292, 60 NW 415, 43 AmSR 

“The object is not only to encour- 
age building, but to afford the con- 
tractor, materialman, or laborer se- 
curity upon and against the property 
of the owner materially increased in 
value by the materials and labor 
wrought into it.” Goodman y. Baer- 
locher, supra, 

$0. Moore-Mansfield Constr. Co. v. 
Indianapolis, etc., R. Co., 179 Ind. 356, 
101 NE 296, 44 LRANS 816, AnnCas 
1915D 917; Stuckey v. George, 18 
Sask. L. 225, [1924] 2 DomLR 844, 
[1924] 1 WestWkly 1193. 

91. Joplin Supply Co. v. West, 149 
Mo, A. 78, 130 SW 156. 

{a] Extension of scope.—‘Many 
statutes have been enacted which 
were intended to secure to mechanics 
and contractors what might be due 
them for betterments put upon prop- 
erty. The original purpose of these 
enactments has long since been lost 
sight of, and by an imperceptible 
process of extension they have been 
brought to include everything that 
may be necessary to secure to either 
the mechanics, material men, or con- 
tractors pay for any service rendered 
in the betterment of property.” 
Church v. Smithea, 4 Colo. A. 175; 
UGA opuE. 2b4. 

92. Joplin Supply Co. v. West, 149 
Mo. A. 78, 130 SW 156; Hess v. Den- 
man Lumber Co., (Tex. Civ. A.) 218 
SW 162; Goodman vy, Baerlocher, 88 
Wis. 287, 60 NW 415, 48 AmSR 893, 


| general, 
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At least originally, the statutes 


were based upon, and justified by, the principle 
that the building constructed becomes a part of the 
realty,9? increasing the value thereof,®* and that 
the persons who have contributed labor or material 
to the improvement of property are entitled to look 
to that property for compensation.* 
are sometimes said to be equitable in purpose,®® 
or to have an equitable basis,9* their aim and 
purpose being to do substantial justice between 


The statutes 


93. Cal.—Hamilton v. Delhi Min. 
Co., 118 Cal. 148, 50 P 378; Avery v. 
Clark, 87 Cal. 619, 25 P 919, 22 AmSR 
272; McCrea v. Craig, 23° Cal, 5225 
Tuttle v. Montfort, 7 Cal. 358. 
re .-—Barnard v. McKenzie, 4 Colo. 

Ind.—Foster Lumber Co. v. Sigma 
Chi Chapter House, 49 Ind. A. 528, 97 
NE 801. 

Kan.—Phelps, etc., Windmill Co, v. 
Baker, 49 Kan. 434, 30 P 472. 
eee Graves V. "Gotltne. 8 eyan@ D, 

N. Y.—J. C. Whritenour Co. v. Co- 
lonial Homes Co., 209 App. Div. 676, 
205 NYS 299. 

Tex.—Hess v. Denman Lumber Co., 
(Civ. A.) 218 SW 162. 

“Mechanits and material-men are 
allowed by statute a lien upon the 
buildings erected by them or out of 
their material, and upon the estate 
of the debtor in the land upon which 
the building stands, upon the idea 
that their labor or property has. con- 
duced to better its condition or to 
enhance its value.” Graves v. Col- 


is the principle underlying 
the mechanic’s lien law—that the 
value of the property has been en- 
hanced to the extent of the value of 
the materials used therein, and the 
property is therefore made liable for 
such materials to one who has fur- 
nished them.” Foster Lumber Co. v. 
Sigma Chi Chapter House, 49 Ind, A. 
528, 97 NE 801, 803. 

94. Moore, etc., Lumber Co. vy. 
Scheid, 68 Ind. AL 694, 121 NE 91; 
Foster Lumber Co. v. Sigma Chi 
Chapter House, 49 Ind. A. 528, 97 NE 


801; Stryker v. Cassidy, 76 N. Y. 50, 
32 AmR 262 [rev 10 Hun 18]. 
[a]. Interest in property.—‘‘The 


underlying principle of our mechan- 
ic’s lien law is that if one by agree- 
ment or with the consent of the 
owner of land enhances its value by 
furnishing material or performing 
labor for thé improvement of the 
land, he is deemed to have an interest 
in it to the extent of the value of 
such labor and materials.”” Bassett v. 


Carpenter, 114 Kan. 828, 831, 220 P 
1028, 1029. 
95. Lowell Hardware Co. v. May, 


D9) Colo. 475, 1149 P83: Cannon <v. 
Williams, 14 Colo. 21, 23 P 456. 

96. Crane, etc., Co. v. Baatz, 53 
Mont. 438, 164 P 5338; Stritzel-Spaberg 
Lumber Co. v. Edwards, 50 Mont. 49, 
144 P 772; Eggar v. Corwin, 29 O. C. 
A. 65, 66; Goodman v. Baerlocher, 88 
Wis. 287, 60 NW 415, 43 AmSR 893. 

“This right, though statutory, is 
based upon the equitable doctrine 
that one who contributes labor or 
furnishes material used in the con- 
struction of a building, and for 
which payment is not made, may 
perfect and have a direct lien upon 
such building and real property on 
which it is located.” Eggar vy. Cor- 
win, supra. 

[a] It is inequitable (1) that 
the owner of the land, who has con- 
tracted for the improvement, or who 
has stood by and seen the improve- 
ment in progress without making 
objection, should have the benefit of 
expenditures of labor or material 
without making compensation there- 
for. Avery v. Clark, 87 Cal. 619, 25 
P 919, 22 AmSR 272; Barnard v. Mc- 
Kenzie, 4 Colo. 251. (2) “The me- 
chanics’ lien laws of America, in 
reveal the underlying mo- 
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the parties,27 and to accomplish what a court of 
In jurisdictions where the 
lien is conferred by constitutional provision,®® the 
object of statutes enacted thereafter is to supply the 
means of enforcing the lien conferred.* 

Statutes providing for me- 
chanics’ liens do not create any personal liability 


equity could not do.°% 


Personal liability. 


on the part of the owner of the 
has been improved, or anyone else 


tive of justice and equity in dedi- 
eating, primarily, buildings and the 
Jand on which they are erected, to 
the payment of the labor and ma- 
terials incorporated, and which have 
given to them an increased value. 
The purpose is to promote justice 
and honesty, and to prevent the in- 
equity of an owner enjoying the 
fruits of the ‘labor and materials 
furnished by others, without recom- 
pense.” Moore-Mansfield_ Constr. Co. 
vy. Indianapolis, ete., R. Co., 179 Ind. 
356, 372, 101 NE 296, 44 LRANS 816, 
AnnCasi1915D 917. 

97. Russell v. Hayner, 130 Fed. 
90, 64 CCA 424; De Witt v. Smith, 63 
Mo. 263. And see cases infra this 
note. : 
' [a] Protection of owner and lien- 
holders.—(1) Code Suppl. (1913) 
§ 3093, providing that the owner of 
a building shall not be liable to the 
original contractor until thirty days 
from the completion of the building, 
is intended to protect submechanic 
lienholders, and to preserve the funds 
in the owner’s hands and also to pro- 
tect the owner from double liability. 
Cedar Rapids Sash, etc., Co. v. Hein- 
baugh, 183 Iowa 1236, 168 NW 270. 
(2) “The predominating purpose of 
the statute is to protect the claims 
of workmen, materialmen, etc., so far 
as this can be done without injustice 
‘to the owner.” Crown Lumber Co., 
Ltd. v. Smythe, 19 Alta. L. 558, 582, 
[1923] 3 DomLR 933, [1923] 2 West 
Wkly 1019. (3) “The lien protects 
those who are entitled to protection, 
but it was not intended to protect 
materialmen and contractors in per- 
‘petrating wrongs against the owner 
of the property.” Frolich v. Klein, 
160 Mich. 142, 147, 125 NW 14. (4) 
“The object of the legislation was to 
intervene in favor of the mechanic or 
laborer, and secure to him a return 
tor what he has done in enhancing 
the value of the land, and still not to 
injure prior lien holders.” Ward v. 
warnelle. 1737 Ind, 1535, 551, 91 NEN7, 
‘98. Park v. Williamson Heater 
Co., 20 OhNPNS 150. 

99. See supra § 3. 

1. Los Angeles Pressed Brick Co. 
‘v. Higgins, 8 Cal. A. 514, 97 P 414, 
420. : 

2. Ala—May, etc., Hardware Co. 
‘v. McConnell, 102 Ala. 577, 14 S 768. 

' Cal.—Macomber v. Bigelow, 126 
Cal. 9, 58 P 312; Madera Flume, etc., 
‘Co. v. Kendall, 120 Cal. 182, 52 P 304, 
65 AmSR 177; McMenomy v. White, 
‘115 Cal: 339, 47 P 109; Kellogg y. 
Howes, 81 Cal. 170, 22 P 509, 6 LRA 
588; Southern California Lumber Co. 
VY. Schmitt, 74 Cal. 625, 16 BP 516; 
‘Goss v. Strelitz, 54 Cal. €40; Phelps 
vv. Maxwell’s Creek Gold Min. Co., 29 
Cal. 336; Davis v. Livingston, 29 Cal. 
283; Gnekow v. Confer, 5 Cal. Unrep. 
Cas. 654, 48 P 331; Santa Clara Val- 
ley Mill, etc., Co. v. Williams, 3 Cal. 
Unrep. Cas. 700, 31 P 1128, 

Colo.—Lowrey v. Svard, 8 Colo. A. 
$57, 46. P 619. 

Dak.—McMillan y. Phillips, 5 Dak. 
294, 40 NW 349. 

D 


C.—Emack y. .Rushenberger, 8 


App. 249. 

Hawali.Hopper vy. Lincoln, 12 
Hawaii 352. 

Ill.—Tanquary v. Walker, 47 Ill. 
A, 451. 

Ind.—McCarty v. Burnet, 84 Ind. 


23; McGrew v. McCarty, 78 Ind. 496. 
Kan.—West v. Badger Lumber Co., 
56 Kan. 287, 43 P 239; Chicago Lum- 
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property which 
who would not, 
ber Co, yv. Allen, 62:Kan. 795, 35, P 


781; Treat v. Sutliff, 24 Kan. 35; 
Hodgson v. Billson, 12 Kan. 568. 
Mass.- -Friedman Hampden 


Vv. 
County, 204 Mass. 494, 90 NE 8651. 

Minn.—Thompson v. Dale, 58 Minn. 
365, 59 NW 1086. 

Mo.—Ward v. Nolde, 259 Mo. 285, 
168 SW 596; Hassett v. Rust, 64 Mo. 
325; Heltzell v. Hynes, 35 Mo. 482; 
McDonnell v. Nicholson, 67 Mo, A. 
408 


Mont.—Gilliam v. Black, 16 Mont. 
217, 40 P 303. 
Falgetter, 52 


Nebr.—Frost v. 
Nebr. 692, 73 NW 12. 

N. 595 Ne, Xs 
Super. Cox svi 


Y.—Altieri v. Lyon, 

1) 0003 eIN YS: edits 
Broderick, 4 EH. D. Smith 721; Crystal 
v. Flannelly, 2 E. D. Smith 583. 

Pa.—Landis v. Royer, 59 Pa. 95. 

Tex.—Waldroff v. Scott, 46 Tex. 1. 

“The purpose of the mechanics’ 
lien act is not to create a personal 
indebtedness not otherwise existing, 
but its sole. purpose is to provide a 
lien under the conditions enumer- 
ated.” Ward v. Nolde, 259 Mo. 285, 
298, 168 SW 596. 

3. See infra XII, N. 

4 Cross references: 

Equal protection of laws see Consti- 

tutional Law §§ 910, 930. 
Impairment of obligation of contract 

see Constitutional Law § 734. 
Validity of provisions for attorney’s 

fee see Constitutional Law § 930. 

5. U. S.—Davis v. Alvord, 94 U. 
S. 545, 24 L. ed. 283. 

Ala—Ex p. Schmidt, 62 Ala. 252. 

Alaska.—Labay v. Northern Min., 
etc., Co., 5 Alaska 134. 

Cal.—Whittier v. Wilbur, 48 Cal. 
175; Hicks v. Murray, 43 Cal. 515; 
Fuquay v. Stickney, 41 Cal. 583. 

Colo.—Pike v. Empfield, 21 Colo. 
AL LGU A 20% Pla 105 45a. Church) ty. 
Smithea, 4 Colo. A. 175, 35 P 267. 
Fla.—Summerlin vy. Thompson, 31 
Fla. 369, 12 S 667; Emerson v. Gainey, 
26 Fla. 133, 7 S 526. 

' Ind.—Colter v, Frese, 45 Ind. 96. 

Ky.—Hightower v. Bailey, 108 Ky. 
198, 56 SW 147, 22 KyL 88, 94 AmSR 
800, 49 LRA 255. 

La.—McKeon v. Sumner Bldg., etc., 
Co., 51 La. Ann. 1961, 26 S 430. 

Me.—Spofford v. True, 33 Me. 283, 
54 AmD 621. 

Mass.—Parker v. Bell, 7 Gray 429. 

Minn.—Bardwell v. Mann, 46 Minn. 
285. 48 NW 1120; Laird v. Moonan, 
32 Minn. 358, 20 NW 3854. 
ett Bee v. Smith, 43 Miss. 


Mont.—Merrigan vy. English, 9 
Mont. 113, 22 P 454 5 LRA’ 837; 
Alvord v. Hendrie, 2 Mont. 115 [mod 
on other grounds 94 U. S. 545, 24 L. 
ed. 283]. 

N. Y.—Glacius v. Black, 67 N. Y. 
563 [rev 4 Hun 91]. 

Pa.—White v. Miller, 18 Pa. 52. 

S. D.—Handelan v. Wakpala Smee 
School Dist. No. 4, 38 S. D. 29, 159 
NW 888, 891 [quot Cyc]. 


Tenn.—Cole Mfg. Co. v. Falls, 90. 


Tenn. 466, 16 SW 1045. 

Wis.—Purtell v. Chicago 
etc., Co., 74 Wis. 132, 42 NW 265. 

6 See cases infra this note. 

{a] Particular statutory ~~ pro- 
visions held not unconstitutional in- 
clude provisions: (1) Giving a lien 
for alterations and repairs. De Ar- 
mond v. Haviland, 28 Pa. Dist. 830. 
(2) Allowing a lien on a married 
woman’s real estate for material fur- 
nished to her husband under a con- 


[§$ 5-6 


independent of the statute, be personally liable to 
claimant,? although under certain circumstances a 
personal judgment against the owner may be ren- 
dered in an action to enforce a mechanic’s lien.* 
[§ 6] C. Constitutionality*—l. In General. 
validity and constitutionality of mechanics’ lien 
laws generally,5 as well as the validity and con- 
stitutionality of particular provisions or features 
thereof,® have been upheld, especially as against 


The 


tract with and used by him to im- 
prove such property. Robert Garrett 
Lumber Co. v. Loftus, 82 Kan. 556, 
109 P 179 (Gen. St. [1909] § 5244, 
Code Civ Proc. § 649). (3) Requiring 
an owner having knowledge of im- 
provements to disclaim responsibil- 
ity in a certain manner and within 
a specified time, in order to escape 
liability. Pike v. Empfield, 21 Colo. 
A. 161, 120 P 1054; Berglund v. 
Abram, 148 Minn. 412, 182 NW 624; 
Congdon v. Cook, 55 Minn. 1, 56 NW 
253; Wheaton v. Berg, 50 Minn. 525, 
52 NW 926; Title Guarantee, etc., Co. 
v. Wrenn, 35 Or. 62, 56 P 271, 76 
AmSR 454. (4) Giving a lien to 
subcontractors who have no contract 
with the owner. Paine vy. Tillinghast, 
52 Conn. 532; Aalfs Wall Paper, etc., 
Co. v. Bowker, 179 Iowa 726, 162 NW 
33; Becker v. Hopper, 22 Wyo. 287, 
138.) Pi. 179, vAnnCasi916) ) 104155 23 
Wyo. 209, 147 P 1085, AnnCas1918B 
35. (5) Limiting the lien of sub- 
contractors to the amount due the 
head contractor from the owner. 
Lane v. Thomas, 25 Oh. Cir. Ct. 303. 
And see infra § 7 note 21 [ec] (1). 
(6) Requiring a certain percentage of 
the contract price to be made pay- 
able within a certain number of 
days after the final completion of the 
contract. Chicago Lumber Co. v. 
Newcomb, 19 Colo. A. 265, 74 P 786. 
(7) Authorizing the owner to with- 
hold fromthe principal contractor 
the amounts shown by the latter’s 
sworn statement to be owing to sub- 
contractors, laborers, and material- 
men, and subjecting him to liability 
to such persons in case payments are 
made to the principal contractor in 
disregard of or without requiring 
such statement. Smalley v. Gearing, 
121 Mich. 190, 79 NW 1114, 80 NW 
797 (upholding Pub. Acts [1891] No. 
179, and pointing out the differences 
between that statute and Pub. Acts 
[1887] No. 270, which was held un- 
constitutional in John Spry Lumber 
Co. v. Sault Sav. Bank, etc., Co., 77 
Mich. 199, 48 NW 778, 18 AmSR 396, 
6 LRA 204). (8) For the discharge 
of liens by the giving of a bond. 
McHugh v. Gault, 86 Mich. 135, 48 
NW 869. (9) Authorizing the amend- 
ment of the lien claim or statement. 
Atkinson v, Woodmansee, 68 Kan. 
T1,\\ 74 P1640; 1640 RA 32 be ERaG. 
Vogel Co., Ine. v. Grape Products 
Co., 57 Pa. Super. 501. Contra Wint 
Co., Ltd. v. Kurecz, 29 Pa. Dist. 925. 
(10) Giving ‘‘any party having a lien” 
against real estate the right to inter- 
vene to protect himself against a 
mechaniec’s lien improperly or fraudu- 
lently filed against the property. 
Crane Co. v. Rogers, 60 Pa. Super. 
305 (Act June 4, 1901 [P. L. p 442] 
§ 23). (11) Permitting defendant to 
move for judgment on the whole 
record. Seelar v. East End Mantel, 
etc., Co., 58 Pa. Super. 119. 

{b] Lien for provisions and sup- 
plies.—‘‘While this court, following 
the apparent weight of authority, 


'has proceeded upon the theory that 


Forge, | 


provisions and supplies are not lien- 
able items in view of the fact that 
they are not by such statutes made 
lienable in terms, and do not enter 
into and become a part of the fin- 
ished structure, it does not follow 
therefrom that the legislature may 
not provide for the securing of 
claims of this nature by lien, or by 
requiring from contractors bonds for 
that purpose. The fact that such 
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For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§ 6] 


objections that they were class legislation,’ that 
they abridged the freedom of contract,® and that 


they amounted to a taking of 
out due process of law.® 


have been held 


be valid.12 


provisions and supplies do not enter 
into and become a part of the fin- 
ished improvement does not argue 
against the existence of legislative 
power to  so_ provide.’” National 
Surety Co. v. Bratnober Lumber Co., 
67 Wash. 601, 611, 122 P 337. 

7 Hazard v. Rosenberg, 177 Cal. 
295, 179 P 612; Roystone Co. v. Dar- 
ling, 171 Cal. 526, 154 P 15; Summer- 


lin v. Thompson, 31 Fla. 369, 12 S 
667; Smalley v. Gearing, 121 Mich. 
190, 79 NW 1114, 80 NW 797. 

& U. S.—Great Southern Fire 
Proof Hotel Co. v. Jones, 193 U. S. 
532, 24 SCt 576, 48 L. ed. 778 [aff 116 
Fed. 793, 54 CCA 165]. 

Cal.—Hazard v. Rosenberg, 177 Cal. 
295, 170 P 612; Roystone Co. v. Darl- 
ing, 171 Cal. 526, 154 P 15; Stimson 
pel Co. v. Nolan, 5 Cal. A. 754, 91 P 
. Colo.—Chicago Lumber Co. v. New- 
comb, 19 Colo. A. 265, 74 P 786. 

Ill. Boyer v. Keller, 258 Ill. 106, 
101 NE 237, AnnCas1916B 628. 

Me.—Spofford v. True, 33 Me. 283, 
54 AmD 621. ! 

Mich.—Smalley v. Gearing, 121 
Mich. 190, 79 NW 1114, 80 NW 797. 

N. J.—Gardner, etc., Co. v.. New 
Vorks€ent.;> etc, ARF Co, b 72° NAT. Ll. 
257, 62 A 416. 

Oh.—Lane v. Thomas, 25 Oh. Cir. 
iss 3038. : : 

Wyo.—Becker v, Hopper, 22-~Wyo. 
237, 1388 P 179, AnnCas1916D 1041. 

9. U. S.—Great Southern VFire 
Proof Hotel Co. v. Jones, 193 U. S. 
532, 24 SCt 576, 48 L. ed. 778 [aff 116 
Fed. 798, 54 CCA 165]. 

Cal.—Hazard v. Rosenberg, 177 Cal. 
295, 170 PRP 612; Hollenbeck-Bush 
Planing Mill Co. v. Amweg, 177 Cal. 
159, 170 P 148; Stimson Mill Co. v. 
Nolan, 5 Cal. A. 754, 91 P 262. 

Ga.—Prince v. Neal-Millard Co., 
me Ga. 884, 53 SE 761, 4 AnnCas 

Ind.—Barrett v. Millikan, 156 Ind. 
510, 60 NE 310, 83 AmSR 220; Smith 
v. Newbaur, 144 Ind. 95, 42 NE 40, 
1094, 33 LRA 685. 

Kan,.—Atkinson v. Woodmansee, 68 
Kan. 71, 74 P 640, 64 LRA 325. 

Nev.—Alexander v. Archer, 21 Nev. 
22;-24°P 373. 

N. J.—Gardner, etc., Co. v. New 


Monks Cent. ete.) Ri Co. 12 Nee dn eas 
257, 62 A 416. 

Or.—Haines Commercial’ Co. v. 
Grabill, 78 Or. 375, 152 P 877. 

S. D—Albright v. Smith, 2 S. D. 
577, 51 NW 590. 

Tenn.—Cole Mfg. Co. v. Falls, 90 
Tenn. 466, 16 SW 1045. 

Tex.—American Indemn. Co. - Vv. 


Burrows Hardware Co., (Civ. A.) 191 

Sw 574. : 
Utah.—Rio Grande Lumber Co. v. 

Darke, 50 Utah 114, 167 P 241, LRA 


1918A 1193. 
10. Meyer v. Berlandi, 39 Minn 
438, 40 NW 5138, 12 AmSR 6638, 1 


LRA 777; Mochon v. Sulitivan, 1 wont. 
470; Simonton v. Kelly, 1 Mont. 483. 
And see cases infra this note. 

{a] Provisions held unconstitu- 
tional—(1) Mechanics’ Lien L. of 
1903 (Starr & C. St. Annot. Suppl. 
[1903] c 82) § 21, providing that every 
mechanic or other person who shall 
furnish any labor or materials for 
any contractor shall be known as a 
subcontractor, and shall have a lien 
for the value thereof on the same 
property as provided for the con- 
tractor, whether or not the original 
contractor could have obtained a lien 
or was by contract or conduct di- 
vested of the right to a lien, in so 


While particular see- 
tions, provisiens, or features of some statutes 
unconstitutional,!° 
though a part of a mechanics’ lien law may be 
unconstitutional the remainder, if separable, may 
Under the constitutional provisions of 
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property with- 


yet even 


far as it attempts to vest a sub- 
contractor or materialman with the 
right to a lien in a case where the 
original contractor has waived his 
right to a lien before the materials 
are furnished or the labor performed 
for which the subcontractor or ma- 
terialman claims a lien is uncon- 
stitutional. Rittenhouse, etc., Co. v. 
William Wrigley, Jr. Co., 264 Ill. 40, 
105 NE 748; Cameron-Schroth-Cam- 
eron Co. v. Geseke, 251 Ill. 402, 96 
NE 222; Kelly v. Johnson, 251 Ill. 
135, 95 NE 1068, 36 LRANS 573; 
Interstate Contracting, etc, Co. v. 
Belleville Sav. Bank, 197 Ill. A. 30. 
(2) Code Civ. Proc. § 1203, directing 
that every contract required to be 
filed by the Mechanics’ Lien Law 
shall be accompanied with a bond, 
and providing that laborers or ma- 
terialmen shall have an action there- 
on for the value of labor and ma- 
terials not exceeding the amount of 
the bond, but that such action shall 
not affect their lien, and that a fail- 
ure to file the bond renders the owner 
liable in damages to all entitled to 
liens on the property is. invalid. 
Montague v. Furness, 145-Cal. 205, 
78 P 640; Snell v. Bradbury, 139 Cal. 
379, 73 P 150; San Francisco Lumber 
Cos, VirBibb; 1390:Cal; 92,1 72+ P1964, 
Shaughnessy v. American Surety Co., 
T3885 CalevS43e 69 Ba-250 71 Pc VOLS 
Stimson Mill Co. v. Braun, 136 Cal. 
122, 68 P 481, 89 AmSR 116, 57 LRA 
726; Gibbs v. Tally, 133 Cal. 373, 65 
P 970 [rev 6 Cal. Unrep. Cas. 621, 63 P 
168]. Contra Carpenter v. Turrey, 
128 Cal. 665, 61 P 369. (38) Vernon 
Civ. St. Annot. Suppl. (1918), art 
5623a, requiring the owner to take 
from the contractor a bond for the 
benefit of subcontractors, laborers 
and materialmen is unconstitutional. 
Williams v. Baldwin, (Tex. Commn. 
A.) 228 SW 554 [mod (Civ. A.) 202 


SW 975]; Equitable Surety Co. v. 
Stemmons, (Tex. Civ. A.) 239 SW 
1037; Cobb v. Allen, (Tex. Civ. A.) 


231 SW 829; Hess v. Denman Lum- 


ber Co., (Tex. Civ. A.) 218 SW 162: 
Contra American Indemn. Co. v. 
Burrows Hardware Co., (Tex. Civ. 


A.) 191 SW 574. (4) Code Civ. Proc. 
§ 1184, providing that as to all liens, 
except that of the contractor, the 
whole contract price shall be pay- 
able in money, is, it seems, invalid. 
Stimson Mill Co. v. .Braun, supra. 
(5) The first section of the act of 
June 8, 1891 [P. L...p 225), which 
requires the written consent of the 
subcontractor in order to bind him 
by a stipulation in the contract be- 
tween the original contractor and 
owner that no mechanics’ liens shall 
be filed is unconstitutional in that it 
attempts to create a debt and give 
a lien therefor, against the express 
covenant in the contract; and the 
second section of the act, providing 


24 Pa. Dist: 87, 


that the contractor shall be the agent |: 


of the owner in ordering work or 
materials, and that any subcontrac- 
tor doing work .or furnishing ma- 
terials shall be entitled to a lien, 
notwithstanding any stipulations to 


ithe eontrary in, the contract between 


the owner and the contractor, unless 
such stipulation shall be consented 
to by such subcontractor} is uncon- 
stitutional in that it attempts to 
frame a new contract and substitute 
it for the one made by the parties. 
Waters v. Wolf, 162 Pa. 153, 29 A 
646, 42 AmSR 815 [foll McMaster 
v. West Chester State Normal School, 
162 Pa. 260, 29 A 734 (aff 2 Pa. Dist. 
753, 13 Pa. Co. 481)]; Lee v. Lewis, 
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some,!? but not other,’? states the legislature may 
create a lien upon buildings separate from the 
land. Some,!4 but not other,?® statutes conferring 
on mechanics’ liens priority over other liens or 
encumbrances have been upheld as constitutional. 
The weight of authority supports the view that a 
law providing that a materialman or a subcon- 
tractor may enforce his lien without regard to 
the indebtedness existing between the contractor 


13 Pa. Co. 567. (6) Code Civ. Proc. 
§ 1191 is unconstitutional in so far 
as it authorizes a lien on abutting 
property for the cost of a street 
improvement, by virtue of a contract 
with one who is only the reputed, 
and not the actual, owner, Santa 
Cruz Rock Pavement Co. v. Lyons, 
117° Cal. “212, 48 P 1097, 59 “AmSR 
174. (7) A statutory provision giv- 
ing a lien to an architect has been 
held unconstitutional. Sauer v. Doer- 
fer, 22 Pa. Dist. 39. (8) A statute 
making a homestead subject to ex- 
ecution in satisfaction of judgments 
obtained on debts secured by me- 
chanics’ liens is in violation of a 
constitutional provision for exemp- 
tion of the homestead from sale on 
execution. Volker-Scowcroft Lumber 
Co. v. Vance, 32 Utah 74, 88 P 896, 
125 AmSR 828. (9) A statute, pro- 
viding that every adaptation of an 
old structure or other improvement 
to a new or distinct use, which 
effects a material change in the in- 
terior and exterior thereof, shall be 
deemed an erection or construction 
thereof, is invalid. McCaig v. Yoch, 
And see Malone v. 
Hosfeld, 53 Pa. Super. 134 (discuss-+ 
ing the point). But see Porter Screen 
Mfg. Co. v. Hunter, 69 Pa. Super. '22 
(holding otherwise as applied to wire 
windows and door screens). (10) A 
statute of a Canadian province, re- 
lating to mechanics’ liens, and pro- 
viding that no appeal shall lie from 
the judgment of a provincial court, 
is in conflict with a statute enacted 
by the Dominion parliament, in the 
exercise of power conferred by’ the 
British North America Act, and pro’ 
viding that an appeal shall lie to the 
supreme court of Canada from any 
final judgment of the highest court 
of final resort of any province. 
Crown Grain Co., Ltd. v. Day, [1908] 
Al ©5508. ; 

11. New England Engineering Co. 
v. Oakwood St. Engineering Co., 75 
Fed. 162; McCune v. Snyder, 8 ‘OhS& 
CP 316. ! i 

[a] So much of the act of April 
13, 1894 (1) as gave a lien to one 
performing labor and furnishing ma- 
terial under a contract with the 
owner was separate and constitu- 
tional according to some lower court 
decisions. Jenks v. Kress, 6 OhS&CP 
109, 4 OhNP 82; Pence v. Roads, 6 
OhS&CP 90, 4 OhNP 638; In re Me- 
chanics’ Lien Land, 5 OhS&CP 564, 
7 OhNP 668. (2) But other lower 
court decisions are to the contrary. 
Van Cleve Glass Co. v.. Wamelink, 6 
OhS&CP 521, 4 OHNP 383. 

12. Joplin Supply Co. v. West, 149 
Mo. A. 78, 130 SW 156. 

13. Taylor Lumber Co. v. Carnegie 
Inst., 225 Pa. 486, 74 A 357. 

14. Cal.—Hicks v. Murray, 43 Cal. 

v. State Bank, 


Blldy 

Colo.—Jarvis 22 
Colo. 309, 45 P 505, 55 AmSR 129. 

Ind.—Warren vy. Sohn, 112 Ind. 213, 
13 NE 863. 

Ky.—Montgomery v. Allen, 107 Ky. 
298, 53 SW 813, 21 KyL 1001 (the 
act of Febr. 25, 1893). 

La.—Gleissner v. Hughes, 153 La. 
133; 95°S 529. 

PE ee I Ta On v. Hendrie, 2 Mont, 


And see Constitutional Law § 734. 

LG. Page w:,.Carr.232. Pasi sil sv 
A 430 [foll Luzerne County Trust 
Co. v. Luzerne County Brewing Co., 
21 Pa. Dist. 862] (priority over ad- 
vance money mortgages): And see 
Constitutional Law § 734: 


‘or Favoring Lien. 
chanic’s len 


‘Southern 
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and the owner is constitutional,’® but in:a few | 
eases this has been denied.*’ 
[§ 7] 2. Under Constitutional Provisions Creating © 
In jurisdictions where a me- 
constitutional pro- 


is created by 


16. U. S.—Jones v. Great South- 
ern Fireproof Hotel Co., 86 Fed. 370, 
30 CCA 108 [rev 79 Fed. 477, and rev 
on other grounds 177. U. S. 449, 20 
SCt 690, 44 L. ed. 482, and foll Great 
Fireproof Hotel 
Jones,.116 Fed. 7938, 54 CCA 165] 
(where the court refused to be bound 
by the decision of the state court, 
Young v. Lion Hardware Co., 55 Oh. 
St. 423, 45| NE 313, holding the 
statute in question unconstitutional) ; 
Richmond, ete., Constr. Co. v. Rich- 
mond, ete., R. Co. 68 Fed. 105, 15 
CCA :289; Central Trust Co. v. Rich- 
mond, etc., R. Co., 68 Fed. 90, 15 CCA 
273; The City of Salem, 10 Fed. 843, 


7 Sawy. 477. 
Colo.—Jensen v. Brown, 2 Colo. 
694; Chicago Lumber .Co. v. New- 


comb, 19: Colo..A: 265, 74-P 786. _. 

Hawaii. Pacific Hardware Co., Ltd. 
v. Lincoln, 12 Hawaii 358; Allen v. 
Redward, 10 Hawaii 151. 

Ind.—Jenckes v, Jenckes, 145 Ind. 
624, 44 NE 632; Smith v. Newbauer, 
144 Ind. 95, 42 NE 40, 1094, 38 LRA 
685; Indiana, ete., R. Co. v. Larrew, 
130 Ind, 368, 30 NE 517; Cannon v. 
Helfrick, 99 Ind. 164; Andis v. Davis, 
63 Ind. 17; Merritt v. Pearson, 58 
Ind. 385; Crawford v. Crockett, 55 
ind. 220; Crawfordsville v, Johnson, 
51 Ind. 397; Colter v. Frese, 45 Ind. 
96; Caulfield v. Polk, 17 Ind. A. 429, 
46 NE 932; Clark v. Huey, 12 Ind. A. 
224, 40 NE 152; Brigham v. Dewald, 
7 Ind. A. 115, 34 NE 498. 

Kan.—Horton Main St. Hotel Co. 
v. Horton Hardware Co., 56 Kan. 448, 
43 P 769; Nixon v. Cydon Lodge No. 
5, be _Kan 298, -43\.P. 236%) Chicago 
Lumber Co. v. Allen, 52 Kan, 795, 35 
P 781; Clough v. McDonald, 18 Kan. 
114 [foll MacDonald v. Seaton, 27 
Kan. 672]; Wilson vy. School Dist. No. 
2, 17 Kan. 104; Shellabarger -v. 
Thayer, 15 Kan. 619. 

« Ky.—Hightower v. Bailey, 108 Ky. 
198, 56 SW 147, 22 KyL 88, 94 AmSR 
350, 49 DRA .255. 

Me.—Atwood v. Williams, 40 Me. 
409; Spofford v. True, 33 Me. 2838, 54 
AmD 621. 

Md.—Ammendale Normal Inst, v. 
Anderson, 71 Md. 128, 17 A 1030; 
Treusch wv. Shryock, 51 Md. 162; 
Sodini v. Winter, 32 Md. 130; Shoop 
v. Powles, 13 Md. 304 [dist Thomas 
v. Barber, 10 Md. 380]. 


Mass.—Perry v. Potashinski, 169 
Mass. 351, 47 NE -1022; Daley v. 
Legate, 169 Mass. 257, 47 NE 1013; 


Bowen v. Phinney, 162 Mass. 593, 39 
NE 2838, 44 AmSR 391; Donahy v. 
Clapp, 12 Cush. 440. 

_ Minn.—Bardwell v. Mann, 46 Minn. 
285, 48 NW 1120; Laird v. Moonan, 
32 Minn. 358, 20 NW 354; Bohn v. 
McCarthy, 29 Minn. 23, 11 NW 127; 
O’Neil v. St. Olaf’s School, 26 Minn. 
329, 4 NW 47. 

Mo.—Ittner v. Hughes, 133 Mo. 679, 
34 SW 1110; Henry, etc., Co. v. Evans, 
97 Mo. 447, 10 SW 868, 3 LRA 332 
{overr Henry v. Hinds, 18 Mo. A. 
497]; Thayer v. Williams, 65 Mo, A, 
673; Chilton v. Lindsay, 38 Mo. A. 
57. 

Mont.—Duignan v. Montana Club, 
16 Mont. 189, 40 P 294; Gould v. 
Barnard; 414 Mont. /335))-36) P1317: 
Merrigan v. English, 9 Mont. 113, 22 
P 454, 5 LRA 837. 

Nebr.—Garlichs v. Donnelly, 42 
Nebr. 57, 60 NW. 323; Colpetzer v. 
Trinity Church, 24 Nebr. 113, 37 NW 
931; Ballou v. Black, 21 Nebr. 131, 
31 NW 673. 

Nev.—Lonkey v. Cook, 15 Nev. 58; 
Hunter v. Truckee Lodge No. 14, I 
O. O. F., 14 Nev. 24. 

N. M.—Hobbs v. Spiegelberg, 3 N. 
M. 222, 6 P-529. 

N. D.—Red River Lumber Co. v. 


Covwe ys 


iis within the legislative power, 
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visions,!® the legislature may-~prescribe means for 


protecting, perfecting, and enforcing the lien;*® and 


Children of Israel, 7 N. D. 46,' 73 
NW 2038. \ 

Or.—Watson v. Noonday Min. Co., 
87 Orei28%, 155: P 867; 58 P36; :60 )P 
994; The Victorian, 24 Or. 121, 32 P 
1040, 41 AmSR 838; Ainslie v. Kohn, 
16;,Or.; 363, 29..P 97%, 

Pa.—Taylor v. Murphy, 148 Pa. 337, 
23 A 1134, 33 AmSR- 825; White v. 
Miller, 18 Pa. 52. 

R. I.—Gurney v. Walsham, 16 R. 
I. 698, 19 A 3238. 

Tenn.—Green v. Williams, 92 Tenn. 
220, 21 SW 520, 19. LRA 478; Cole 
Mfg. Co. v. Falls, 90 Tenn. 466, 16 
SW 1045 [foll Louisville, etc., R. Co. 
v. Wallace, 90 Tenn. 53, 15 SW 921]. 

Va.—Shenandoah Valley R. Co. v. 
Miller, 80 Va. 821; Roanoke Land, 
etc., Co. v. Karn, 80 Va. 589. 

Wash.—Griffiith v. Maxwell, 20 
Wash. 403, 55 P 571; Spokane Mfg., 


ete., Co. v. McChesney, 1 Wash. 609, 
21 P 198. z 
Wis.—Seeman v. Biemann, 108 


Wis. 365, 84 NW 490 [dist Goodman 
v. Baerlocher, 88 Wis. 287, 60 NW 
415, 43 AmSR 893]; Mallory v. La 
Crosse Abattoir Co., 80 Wis. 170, 49 
NW 1071; Hall v. Banks, 79 Wis. 229, 
48 NW 385. 

And see Kellogg v. Howes, 81 Cal. 
170, 22 P 509, 6 LRA 588 (upholding 
a provision that, on failure to file 
the contract ‘persons other than the 
contractor can have a lien irrespec- 
tive of the contract price). 

17.. Selma Sash, etc., Factory v. 
Stoddard, 116 Ala. 251, 22 S 555; Mc- 
Connell v. Meridian Sash, etc., Fac- 
tory, 112 Ala. 582, 20 S 929; Greene 
v. Robinson, 110 Ala. 508, 20 S 65; 
Chalifoux v. Sanders, 106 Ala. 672, 
20 S 1020; Randolph v: Builders, etce., 
Supply tCox L0G Ata.7 5010 175 Se wets 
Kirkwood v. Hoxie, 95 Mich. 62, 54 
NW 720, 35 AmSR 549; Koepke v. 
Dyer, 80 Mich. 311, 45 NW 143; 
Snell v. Race, 78 Mich. 334, 44 NW 
286; Mellis v. Race, 78 Mich. 80, 43 
NW 1033; Spry Lumber.Co. v. Sault 
Sav. Bank, etc., Co., 77 Mich. 199, 43 
NW 778, 18 AmSR 396, 6 LRA 204; 
Palmer v. Tingle, 55 Oh. St. 423, 45 
NE 313 [foll Gorman v. Bepler, 7 
OhS&CP 15, 4 OhNP 241; Van Cleve 
Glass Co. v.’ Wamelink, 6 OhS&CP 
521, 4 OhNP 3838; Jenks v. Kress, 6 
OhS&CP 109, 4 OhNP 82; Pence v. 
Roads, 6 OhS&CP 90, 4 OHNP 63; In 
re Mechanics’ Lien Land, 5 OhS&CP 
564, 7 OhNP 668] (holding the act 
of April 13, 1894, to this extent, un- 
constitutional); Stewart v. West- 
wood Brick Co.,*27 Qh, ‘Cir-Ct. 272. 

18. See supra § 3, 

Whether provisions self-executing 
see Constitutional Law § 121. 

19. Strang ‘v.. Pray, 89 ‘Tex. 525, 
35 SW 1054. And see cases infra 
this note. 

[a] Legitimate exercise of power. 
—‘“In view of the fact that our con- 


stitution itself gives to workmen and 


materialmen a lien upon property for 
the value of the work and materials 
they bestow upon it and directs the 
legislature to provide for the effi- 
cient enforcement of such liens, it is 
obvious that any legislative pro- 
vision to that end: which offers to 
the property owner’'a reasonable and 
practical mode of improving his prup- 
erty through a contractor at a fixed 
price and without further liability, 
should be considered as a legitimate 
exercise of the constitutional man- 
date.’ Roystone Co. v. Darling, 171 
Cal. 52651539) 164) Pero: 

{b] Regulation of contract.—‘It 
in 
order to protect and enforce the liens 
provided for in the constitution, and 
so far as for that purpose may be 
necessary, to make reasonable regu- 


it may extend the right,?° but it cannot deny, limit, 
impair, or detract from the right conferred by 
the constitution.*+ 


In at least one other jurisdic- 


lations of the mode of contracting, 
and even of the terms of such con- 
tracts, and to declare that contracts 
shall be void of they do not conform 
to such regulations.” Roystone Co. 
v. Darling, 171 Cal. 526, 537, 154 P 
15. 

{[c] Notice.—‘‘The Legislature had 
the power for the ‘efficient enforce- 
ment’ of the lien given materialmen 
by the Constitution, to enact the law 
requiring them to serve. written 
notice of their claims upon the owner 
of the building being constructed, be- 
fore payment to the contractor, in 
order to avail themselves of the pro- 
visions of the Constitution.” Beil- 
harz v. Illingsworth, 62 Tex. Civ. A. 
647, 654, 132 SW 106. 

{d] Expense of filing lien.—The 
statute providing for an allowance, 
to successful claimants in mechanics’ 
lien cases, of the expense of filing 
their liens, is not unconstitutional 
the filing of the liens being a part of 
the legislative method of perfecting 
them. Builders’ Supply Depot v. 
O’Connor, 150 Cal. 265, 88 P 982,-119 
ai ae 193, 17 LRANS 909, 11 AnnCas 
712. 4 

20. Hutting Sash, etc., Co. v. Stitt, 
218 Fed. 1, 133 CCA 641 (stating 
law of Texas); Mendenhall v. Gray, 
167 Cal. 233, 139 P 67 (dealing with 
a repealed statute); Bassett v. Mills, 
89 Tex. 162, 34 SW 93. . 

21. Hutting Sash, etc., Co. v. Stitt, 
218 Fed. 1, 133 CCA 641 (Texas con- 
stitutional provision); Mendenhall v. 
Gray, 167 Cal. 233, 139 P 67; Diamond 
Match Co. v. Sanitary Fruit Co., (Cal. 
A.) 234-P. 322; Strang v. Pray, -89 
Tex. 525, 35 SW .1054. 

{a] Conditions.—The legislature 
cannot affix conditions to the lien 
given by the constitution. Texas 
Builders’ Supply Co. v. Beaumont 
Constr, Cope (tex. Civ nA) 150k S yw 
770. 

[b] Equality.—(1) “The constitu- 
tional provision which gives to me- 
chanics, materialmen, artisans and 
laborers of every class, a lien upon 
the property upon which they have 
bestowed labor or furnished ma- 
terials, places such parties in the 
same class. Their equality is estab- 
lished by the constitution and can- 
not be impaired or destroyed by the 
legislature.” Stimson Mill Co. v. 
Nolan, 5 Cal. A. 754, 759, 91 P 262: 
(2) A statute, determining the 
priority of liens so as to give a 
priority to persons performing 
manual labor, is void so far as it 
creates priorities between persons 
performing manual labor and ma- 
terialmen. Miltimore v. Nofziger 
Bros. Lumber Co., 150 Cal. 790, 90 P 
114. (3) However, as contractors 
and subcontractors are not given 
liens as such by the constitutional 
provision (see infra § 30), (4) but 
only by statutory provisions (see 
infra § 30), (5) statutes giving 
a preference to laborers and ma- 
terialmen over contractors (Milti- 
more v. Nofziger Bros. Lumber Co., 
supra), (6) or subcontractors (Hihn- 
Hammond Lumber Co. v. Elsom, 171 
Cal. 570, 154 P 12, AnnCas1917C 798; 
Miltimore v. Nofziger Bros. Lumber 
Co., supra), (7) or to subcontractors 
over contractors (Miltimore v. Nof- 
ziger Bros. Lumber Co., supra), (8) 
do not violate the constitutional pro- 
vision. 

{c] Limitation of liability. — 
Statutes held valid as against objec- 
tions that they violate a constitu- 
tional provision conferring the lien, 
as well as other constitutional pro- 
visions, include statutes: (1) Limit- 
ing the liability of the owner to the 
lien claimant to the unpaid portion 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§§ 1-9) 


tion, a mechanie’s lien, although purely a creature | 


of statute,?* is nevertheless favored by a provision 
‘of the present constitution,?? and it is said that 
this provision confers unlimited power on-the leg- 
islature to legislate upon the subject of mechanics’ 
hiens.** At any rate, a constitutional provision that 
the legislature shall provide for giving to me- 
chanics and laborers an adequate lien on the subject 
matter of their labor removes any objection to a 
mechanics’ lien statute on the ground that it is 
class legislation.?5 

[4 8] 3. Local or Special Legislation.2¢ A con- 
stitutional provision that the legislature shall not 
pass any local or special law providing or chang- 
ing methods for the collection of debts or the 
enforcement of judgments?’ is applicable to special 
legislation for the collection of debts due me- 
chanics’ lien ereditors or the enforcement of judg- 
ments recovered by them,’* provided it is clearly 
divergent from and an advance upon the law as it 
stood prior to the adoption of the constitutional 
provision.?° 

[§ 9] D. Construction®*°—1. In General. .It is 
the function of the court to construe the law,?? 
and the legislature cannot exercise judicial author- 
ity,>? although where the meaning is doubtful it 
may be explained by the legislature,** provided no 
constitutional provisions are contravened.*4 Where 


of the contract price. Pacific Port- 
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the legislature reénacts a provision of a law in 
almost the same words as the original, which has 
been judicially construed, it will be presumed that 
such provision was reénacted in view of such con- 
struction.2> General rules of statutory construe- 
tion®* are applicable in construing mechanics’ lien 
statutes.*7 This is true of the rules that related 
statutes will be construed in connection with each 
other;** that the object and purpose of the stat- 
ute as a whole must be considered;*® and that a 
specific provision will be applied to the exclusion 
of a general provision.*®? The various provisions 
of a statute dealing with the subject of mechanics’ 
lens will be construed as relating to all mechanics’ 
liens,*! including liens on the property of private 
owners and liens on public 1mprovements,*?- ex- 
cept where the language of the section evidences a 
different intent,** or where from the nature of the 
subject regulations as to one class are inapplicable 
to the other.*# 

Value of decisions as precedents. By reason of 
the dissimilarity of the mechanics’ lien statutes of 
the different jurisdictions, the decisions of the 
courts of one jurisdiction construing the statute 
of that jurisdiction are not considered of as great a 
value as precedents in another jurisdiction as they 
otherwise might be.*® However, the general rule 
that, where one state adopts the statute of another, 


land Cement Co. v. Hopkins, 174 Cal. 
251, 162 P 1016; Scheerer v. Deming, 
154 Cal. 138, 97 P 155; Stimson Mill 
Co. v. Nolan, 5 Cal. A. 754, 91 P 262. 
See Hoffman-Marks Co. v. Spires, 154 
Cal. 111, 116,.97:P 152 (“The general 
constitutional principle underlying 
the Mechanics’ Lien Law is that the 
liability of an. owner, who has on 
his part complied with all the terms 
of a valid contract, is limited to the 
price which by his contract he has 
agreed to pay’); Gordon-Jones 
Constr... Co. v: Welder, (Tex. Civ. A.) 
201 SW 681 (statute limiting subcon- 
tractors’ rights to the contract price 
agreed upon by the owner and con- 
tractor). (2) Prescribing as a con- 
dition of such iimited liability the 
filing of a bond of the contractor for 
the payment of all claims for labor 
or material. Hollenbeck-Bush Plan- 
ing Mill Co. v. Amweg, 177 Cal. 159, 
170 P 148; Roystone Co. v. Darling, 
171 Cal: 526, 154 P15 [foll Hazard 
v. Rosenberg, 177 Cal, 295, .170 P 
612]. (3) Limiting liability when 
the contract iS abandoned to the 
proportion of the contract price 
earned at the time of abandonment 
less payments already made. G. 
Ganahl Lumber Co. v. Weinsveig, 
168 Cal.-664, 143 P 1025. 

22. See supra § 3. 

23, BPggar v. Corwin, 29 O. C. A. 
65. 

[a] The provision referred to 
reads as follows: “Laws may be 
passed to secure to mechanics, arti- 
sans, laborers, sub-contractors and 
material-men, their just dues by 
direct lien upon the property, upon 
which they have bestowed labor or 
for which they have furnished ma- 
terial. No other provision of the 
eonstitution shall impair or limit this 
power.” Oh. Const. art II § 33. 
West Side Lumber, etc., Co. v. 
Lancaster Paper Mill Co., 26 Oh. Cir. 
Ct. N». S. 413. 

25. Dell v. Marvin, 41 Fla. 221, 
26 S 188, 79 AmSR 171, 45 LRA 201. 

26. Gemerally see Statutes [36 
Cyc 989]. 

27. sea. Constss@ 874) ‘art VIL -$37. 

28. Taylor Lumber Co. v. Carnegie 
Inst., 225 Pa. 486, 74 A 357; Vulcan- 
ite Pav. Co. v. Philadelphia Rapid 
Transit Cos, .220,Pa. 1603) 69! -A 111%, 
17 LRANS 884; Vulcanite Portland 


[40 C. J.—4] 


Cement Co. v. Allison, 220 Pa. 382, 69 39. Kelly v. Bloomingdale, 139 N. 
A855. Y. 348, 34 NE 919 [aff 19 NYS 126]; 
Eccles Lumber Co. vy. Martin, 381 
tah 241, 87 P 713. 
ae Caldwell v. Steinfeld, 294 Fed. 
[a] Thus, where a mechanics’ lien 
statute contains a specific provision 
naming a precise form of structure 
or improvement, it must be applied 
in respect to such structure or im- 
provement to the exclusion of gen- 
eral provisions. Caldweil v. Stein- 
feld, 294 Fed. 270 [aff 289 Fed. 521]. 
41. Brace v.. Gloversville, 167 N. 
Y. 452, 60 NE 779 [aff 39 App. Div. 
25,°56 NYS 331]. 


29... Page Vv. Carr; 232 Paz 371, 81 A 
430; Seelar v. East End Mantle, etc., 
Co., 58 Pa. Super. 1194 H. G. Vogel 
Co., Inc. v. Grape Products Co., 57 
Pa. Super. 501; Boettiger v. Weber, 
57 Pa. Super. 464; DeArmond v. Hav- 
iland, 28 Pa. Dist. 830; Sauer v. Doer- 
fer, 22 Pa. Dist. 39; Malone v. Hos- 
feld, 21 Pa. Dist. 1055. 

[a] A repeal of local or special 
acts is not within the prohibition. 
Atlantic Terra Cotta Co. v. Carson, 
248 Pa. 417, 94 A 72, 


30. Construction asi to retroactive. 


effect See infra § 15. 


31. Titusville Iron-Works We 
Keystone Oil Co., 122 Pa. 627, 15 A 
917, 1 LRA 361. 

32. Titusville Iron-Works Vv. 
Keystone Oil Co., Supra. 

33. O’Conner v. Warner, 4 Watts 


& Sy (Pa) 223. 

Statutory rule of liberal construc- 
tion see infra § 12. 

34. Meyer v. Berlandi, 39 Minn. 
438, 40 NW 513, 12 AmSR 6638, 1 
LRA 777. 

35. Kelley v. Northern Trust Co., 


190 Ill. 401, 60 NE 585. 

36. See Statutes [36 Cyc 1102 et 
seq]. 

37. See infra text and notes 38— 
40. 

38. Anderson; etc., Mfg. Co. v. 
Walin Constr. Co., 218 Ill. A. 379; 


Richardson v. Lanius, 150 Tenn. 133, 
268 SW 799; Eccles Lumber Co. v. 
Martin, 31 Utah 241, 87 P 713; Cus- 


son v. Myrtle School Dist., 31 Man. 
341, [1921] 3 WestWkly 479. 
[a] For example (1) Shannon 


Code §§ 3540, 3544, as to material- 
men’s liens, should be construed in 
connection with § 3531 et seq, deal- 
ing with original contwactors, since 
all the provisions are merely means 
of securing compensation to original 
contractors, laborers, and material- 
men within the limits fixed by stat- 
ute. Richardson v. Lanius, 150 Tenn. 
133, 268 SW 799. (2) The provisions 
in the Texas statute as to liens on 
homesteads do not contain a com- 
plete system for creating and en- 
forcing liens on homesteads, but 
must be read in connection with the 
other articles of the same chapter 
applicable to the general subject. 
Cameron v., Marshall, 65 Tex. 7. 


42. Brace v. Gloversville, supra. 
43. Brace v. Gloversville, supra. 
44. Brace v. Gloversville, supra. 
eae Ala.—Ex p. Schmidt, 62 Ala. 


blaska—Morris v. Marsh, 3 Alaska 
Colo.—Stewart v. Talbott, 58 Colo. 


563, 146 P 771, AnnCasl1916C 1116; 
ante v. Wilson, 14 Colo. A. 323, 59 
P 846. 


Hawaii.—Lewers & Cooke, Ltd. v. 
Wong Wong, 22 Hawaii 765. 

Ill. Hoier v. Kaplan, 313 Ill. 448, 
455, 145 NE 243. 

Iowa.—Bernstein v. Alcorn, 194 
Iowa 1109, 190 NW 975. 

Mo.—Ward v. Nolde, 259 Mo. 285, 
168 SW 596. 

Nebr.—Great Western Mfg. Co, v. 
Hunter, 15 Nebr. 32, 16 NW 759. 

Tenn.—Nanz v. Cumberland Gap 
Park Co., 103 Tenn. 299, 302, 52 SW 
999, 76 AmSR 650, 47 LRA 278. 

“The provisions of mechanic’s lien 
statutes of other States vary from 
our own, hence the decisions under 
them afford little assistance in de- 
termining the question here  in- 
volved.’ Hoier v. Kaplan, supra. ~ 

“We can derive but little aid in the 
proper construction of our own stat- 
ute from the decisions of other 
States, unless the statutes are iden- 
tical in terms, which is not probably 
the case in any two States in the 
Union, nor are the holdings uniform.” 
Nanz v. Cumberland Gap Park Co., 
supra. 

“Mechanic’s lien statutes of our 
several states give but little aid in 
construing our own. They differ 
greatly in their terms and are sub- 
ject to frequent amendment, and dif- 
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it adopts it with the construction placed upon it 
by the highest court of judicature of the latter 
state*® is applicable where a mechanic’s lien stat- 


ute of one state is adopted by 


Also, the federal courts will follow the decisions 
of the highest court of a state construing the stat- 
Where the construction of a 
local mechanics’ lien law is not free from doubt, 
the construction given to it by courts in the lo- 
cality where the act alone operates should have 


ute of that state.*§ 
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another state.*7 


great weight with the court of last resort in con- 


ferent provisions of the same statute 
often seem inconsistent and a lien 
may be sustained under one pro- 
vision when other provisions would 
seem to negative the right thereto. 
Moreover, courts have too frequently 
applied, as controlling precedents, the 
broad reasoning and declarations of 
a decision made under one statute 
to the facts of a case arising under 
an entirely dissimilar statute. By 
reason of these things the decisions 
and reasoning of the courts can not 
always be accepted at their prima 
facie value, and should be cautiously 
considered and applied.” Stewart v. 
Talbott, 58 Colo. 563, 579, 146 P 771, 
AnnCas1916C 1116. ; 

[a] “Bach State, (1) by its own 
legislation and decisions, formulates 
its own rules.” Joplin Supply Co. v. 
West, 149 Mo. A. 78, 90, 130 SW 
156. (2) The decisions in each state 
must conform to its own statute. 
Collins v. Mott, 45 Mo. 100. 

{[b] Decisions not reflecting the 
true spirit of the mechanics’ lien 
law will not be followed by the 
courts of other states. Eccles Lum- 
ber Co. v. Martin, 31 Utah 241, 87 P 
Yl 

46. See Statutes [36 Cyc 1154]. 

47. Hunter v. Truckee Lodge No. 
14 1. O. O. F., 14 Nev. 24. 

48. Bucher v. Cheshire R. Co., 125 
WevSy bbb, SuSCt 9744 3d" Ti edo 795; 
Amoskeag Nat. Bank v. Ottawa, 105 
U. S. 667, 26 L. ed. 1204; Leffingwell 
v. Warren, 2 Black (U. S:) 599,17. L. 
ed. 261; Luther v. Borden, 7 How. (U. 
Shite ta ed. Seis eMtellon ivie St: 
Louis Union Trust Co., 225 Fed. 693, 
140 CCA 567 [certiorari den 239 U. 
S. 648 mem, 36 SCt 221 mem, 60 L. 
ed. 485 mem, certiorari granted 241 
U. S. 657 mem, 36 SCt 286 mem, 60 
L. ed. 1225 mem, motion to mod den 
240 Fed. 359, 153. CCA 285, certiorari 
dism 242 U. S. 666 mem, 37 SCt 241 
mem, 61 L. ed. 552 mem]; Pacific 
Rolling-Mills Co. v. James St. Constr. 
Co., 68 Fed. 966, 16 CCA 68. See also 
Federal Courts § 189 text and note 


37. 

49. Cornell v. Barney, 94 N. Y. 
394 [aff 26 Hun 134]. 

50. Strict or substantial com- 


pliance with statutory requirements 
as to: 

Enforcement of lien see infra § 501. 
Perfection of lien see infra § 179. 

51. Ala. Gilbert Vv. Talladega 
Hardware Co., 195 Ala. 474, 70 S 660. 

Del.—Heitz v. Sayers, 
113 A 901; In re Long, 27 Del. 88, so 
A 104. 

Ga.— Oglethorpe Sav., ete., Co. v. 
Morgan, 149 Ga. 787, 102 SE 528; 
Green v. Farrar Lumber Co., 119 Ga. 
20, 46 SE 62; Gross v. Butler, 72 Ga. 
187; Hox) v..Rucker, 30 Ga..b25:; 

Ill.—Hoier v. Kaplan, 313 Ill. 448, 
145 NE 243; Armstrong v. Obucino, 
300 Ill. 140, 183 NE 58; North Side 
Sash, etc, Co. v. Goldstein, 286 Ill. 
209, 121 NE 568 [aff 210 Ill. A. 226]; 
Cronin v. Tatge, 281 Ill. 336, 118 NE 
35; Turnes v. Brenckle, 249 Ill. 394, 
94 NE 495, 496 [cit Cyc]; Provost v. 
Shirk, 223 Ill. 468, 79 NE 178: M. 
Pugh Co. v. Wallace, 198 Ill. 422, 64 


NE 1005; Freeman v. Rinaker, 185 
Ill. 172, 56 NE 1055; McIntosh v., 
Schroeder, 154 Ill, 520, 39 NE 478 


[aff 55 Ill. A. 149]; Ryerson v. Smith, 
152 Ill. 641, 38 NE 1032 [aff. 51 11. 


For later cages, developments and changes in the law see cumulative Annotations, 


31) Delk 2211) 


A. 270); Griffin v. Booth, 152 Ill. 219, 
38 NE 551 [aff 50 Ill. A. 217]; Carey- 
Lombard Lumber Co. v. Fullenwider, 
150 Ill. 629, 37 NE 899; Williams v. 
Vanderbilt, 145 Ill. 238, 34 NE 476, 
36 AmSR 486, 21 LRA 489; Shaw v. 
Chicago Sash, ete., Mfg. Co., 144 Ill. 
520, 33 NE 870; Butler v. Gain, 128 
Ill. 23, 21 NE 350; Belanger v. Her- 
sey, 90 Ill. 70; Carney v. Tully, 74 
Ill. 375; Bryan v. Whitford, 66 Il]. 
33; Canisius v. Merrill, 65 Ill. 67; 
Huntington v. Barton, 64 Ill. 502; 
Rothgerber v. Dupuy, 64 Ill. 452; 
Stephens v. Holmes, 64 Tl. 336; 
Brady v. Anderson, 24 Ill, 110; Cook 
v. Heald, 21 Ill. 425; Universal Port- 
land Cement Co. v. St. Joseph Sisters 
of Charity, 216 Ill. A. 163; Decatur 
Bridge Co. v. Standart, 208 Ill. A. 
592; Charles Johnson Hardware Co. 
v. Fulton County Bd. of Education 
School Dist. No. 96, 200 Ill. A. 638; 
Brennan v. McEvoy, 196 Ill. A. 336; 
Municipal Engineering, etc., Co. v. 
Farmer City, 193 Ill. A. 457; Voight- 
man v. Guaranty Constr. Co., 190 Ill. 
A. 122; Ia Crosse Lumber Co. v. 
Grace M. BE. Church, 180 Ill. A. 584; 
I. Lurya Lumber Co. v. Bernstein, 
168 Ill. A. 77, 85; Dunham v. Wooa- 
worth, 158 Ill. A. 486; Boylan v. 
Cameron, 126 Ill. A. 432; Ludwig v. 
Huverstuhl, 108 Ill. A. 461; Kewanee 
Boiler Co. v. Genoa Electric Co., 106 
Ill. A. 230: McGrath v. Donaldson, 87 


PS A. >269;\ May; -etc!, ‘Brick Co. Vv. 
General Engineering Co., 76 Ill. A. 
380 [aff-180 Ill. 535, 54 NE 638]; 


Seiler v. Schaefer, 40 Ill. A. 74; Mc- 
Donald v. Rosengarten, 35 Ill. A, 71 
[aff 134 Ill. 126, 25 NE 429]; Stout v. 
Sower, 22 Ill. A. 65; Simon v. Blocks, 
16 Ill. A. 450; Bayard v. McGraw, 1 
Till. A. 134 [aff 96 Ill. 146]. 

Iowa.—Logan v. Attix, 7 Iowa 77; 
Greene v. Ely, 2 Greene 508. 

La.—Alfred Hiller Co. v. Hotel 
Grunewald Co., 147 La. 129, 84 S 520; 
Ketteringham v. Eureka Homestead 
Soc., 140 La. 176, 72 S 916; Hibernia 
Bank, etc., Co. v. C. F. Knoll Plant- 
ingyy ete, Cols 133 ar697, 638-5 288% 
tt v. Blanchard, 16 La. Ann. 

3. 

Pa.—-McCay’s* App., 37 Pa. 125; 
Meek v. Krumrine, 24 Pa. Co. 506; 
See also Hoffman Lumber Co. v. Gib- 
son, 276 Pa.’79,-119' A 741 (the pro- 
vision of the statute must not be too 
liberally enlarged by construction). 

R. I.—McParlin v. Thompson, 32 
R. I. 291, 79 A 681; Glynn v. Zabris- 
Kie glo Tey Le aloe 80 BAO are Ne wield) eve 
rears: Mach Con li laa oO 


W. Va.—McGugin v. Ohio River R. 
Co., 33 W. Va. 63, 10 SE 36; Mayes v. 
Ruffners, 8 W. Va. 384. 

Can.—Archibold v. Hubley, 18 Can. 
Sic, V6? 

B. C.—Smith v. McIntosh, 3 B. C. 
26; Haggerty v. Grant, 2 B. C. 173. 

{a] Barly decisions (1) to this 
effect in some jurisdictions have been 
Superseded by later decisions or 
statutes declaring in favor of a lib- 
eral construction, See infra §§ 11, 
12: (2) Trend of decisions toward 
liberal construction see infra § 11. 

[b] Despite statutory provision 
liberal construction.—(1) In 
Illinois it is held that the statute 
must be strictly construed with ref- 
erence to all requirements upon 
which the right to a@ lien depends 


[§§ 9--10 


struing the statute.4® 

[§ 10] 2. Strict or Liberal Construction®°—a. 
Strict Construction. 
chanics” lien statutes are strictly construed®! on the 
theory that they are in derogation of the common 
law,°? as well as opposed to,°* and in derogation 
of,°>* common right. However, even in jurisdictions 
where the rule of strict construction prevails, the 
statutes must nevertheless be given a construction 
which is reasonable®® and which will render the 


In some jurisdictions me- 


(North Side Sash, etc., Co. v. Hecht, 
295 Ill. 515, 129 NE 273 [rev 216 Ill. 
A. 464]; Turnes v. Brenckle, 249 Ill. 
394, 94 NE 495), (2) notwithstand- 
ing a provision of the statute that it 
shall be liberally construed as a 
remedial act (North Side Sash, etc., 
Co. v. Hecht, supra). (3) However 
the statutory rule of construction 
has been applied by holding certain 
objections to the statement of claim, 
pleadings, and decree to be technical 
and not justified by the spirit of the 
statute. Marshall v. Butler, 174 Il. 
A. 502. (4) Effect given by other 
courts to statutes providing for lib- 
eral construction see infra § 12. 

[c] A i statute, entirely 
local in its nature, and in abrogation 
of the general lien law of the state 
should be strictly construed. Orinoco 
Supply Co. v. Masonic, ete., Home, 
163 N. C. 513, 516, 79 SE 964 [cit 


Cyc]. 

{d] Amendment following strict 
construction.—In some jurisdictions 
the statutes have been amended in 
several instances so as to include 
that which by strict construction had 
been previously held not to be within 
their purview. MHoier v. Kaplan, 313 
Ill. 448, 145 NE 243. 

Strict construction of portions of 
statute see infra § 14. 

52. Ala.—Gilbert v. Talladega 
Hardware Co., 195 Ala. 474, 70 S 660. 

Ga.—Oglethorpe Sav., ete. Co. v. 
Morgan, 149 Ga. 787, 102 SW 528; 
Green v. Farrar Lumber Co., 119 Ga. 
ou 46 SE 62; Fox v. Rucker, 30 Ga. 

Ill.—Hoier v. Kaplan, 313 Ill. 448, 
145 NE 243; Armstrong v. Obucino, 
300 Ill. 140, 183 NE 58; Cronin v. 
Tatge, 281 Ill. 336, 118 NE 35; Turnes 
v. Brenckle, 249 Ill. 394, 400, 94 NE 
495 [cit Cyc]; Provost v. Shirk, 223 
Ill. 468, 79 NE 178; Joseph N. Hisen- 
drath Co. v. Gebhardt, 222 Ill. 113, 
78 NE 22; M. Pugh Co. v. Wallace, 
198 Ill. 422, 64 NE 1005; Universal 
Portland Cement Co. v. St. Joseph 
Sisters of Charity, 216 Tll. A. 163; 
Decatur Bridge Co. v. Standart, 208 
Ill. A. 592; Cada v. Sack, 207 Till. A. 
328; Voightman vy. Guaranty Constr. 
Co., 190 Ill. A. 122; I. Lurya Lumber 
Co. v. Bernstein, 168 Ill. A. 77,‘ 85; 
Dunham vy. Woodworth, 158 Ill, A. 
486; Snitzler v. Filer, 135 Ill. A. 61. 
_ Ilowa.—Perfection Tire, ete., Co. v. 
Kellogg-Mackay Equipment Co., 194 
Iowa 5238, 187 NW 32. 

Pa.—Alguire v. Keller, 68 Pa. 
Super. 279. 

R. I1—McParlin v. Thompson, 32 R. 
Eo29d,. 79; A 681. 

And see cases supra note 51. 

“This court has uniformly held 
that the stajtute relative to me- 
chanics’ liens is in derogation of the 
common law, and that it must pe 
strictly construed.” MHoier v. Kaplan, 
313 Ill. 448, 451, 145 NE 248. 

53. M. Pugh Co. v. Wallace, 198 
Ill. 422, 64 NE 1005; Decatur Bridge 
Cog Visi Standart, $208) 21s At 592; 
Voightman vy. Guaranty Constr. Co., 
ESO SUT eA 22. 

54. Fox v. Rucker, 30 Ga. 525; 
North Side Sash, etc., Co. v. Gold- 
stein, 286 Ill. 209, 121 NE 5683 [aft 
210 Ill. A. 226]; Alfred Hiller Co. v. 
Ewes; Grunewald Co., 147 La, 129,-84 

55. In re Long, 27 Del. 88, 86 A 


same title, page and note number, 


§§ 10-11] 


statute effectual,®® rather than one which will im- 
pair or nullify it®? or defeat its obvious purpose 


and intention.®8 


MECHANICS’ LIENS 


mechanics’ lien 


[40 C.J.] 1 


There is considerable authority for the view that 


statutes are remedial in nature,°® 


and hence are to be liberally construed®® so as to 


[§ 11] b. Liberal Construction—(1) In General. 


104; I. Lurya Lumber Co. v. Bern- 
stein, 168 Til. A. 77, 85. 

[a] Construction consistent with 
natural equity.—If the statute is sus- 
ceptible to two constructions, one 
consistent with natural equity. and 
the other not, the court should give 
the former construction to it. Lom- 
bard v. Young Men’s Library Assoc. 
Fund, 73 Ga. 322. 

56. I. Lurya Lumber Co. v. Bern- 
stein, 468. 2)1. A O77, oo. 

57. North Side Sash, etc., Co. v. 
Goldstein, 286 Ill. 209, 121 NE 563; 
Culver v. Schroth, 153 Ill. 487, 39 NE 
115 [aff 54 bs A. 643]; Stout v. 
Sower, 22 Ill. 65. 

[a] Like ee statutes introduc- 
ing new policy.—Mechanics’ lien laws 
are to be construed as other statutes, 
introductive of a new policy, are con- 
strued; and while it is not permissi- 
ble, under the guise of interpreta- 
tion, to extend the provisions of the 
enactments to cases not provided for, 
it is equally unjust and unauthorized 
to emasculate the statutes by a nar- 
row or strict construction of their 
beneficial provisions. Ex p. Schniidt, 
62 Ala. 252. 

58. Cada, v.. Sack, 207 Til, A. 3285 
Bernstein v. Alcorn, 194 Iowa 1109, 
190 NW 975 


59. Ark.— Anderson y. Seamans, 
49 Ark. 475, 5 SW 1799. 

Cal.—McClung v. Paradise Gold 
PINCCon Os Call soll uel kepeisbas 
Continental Bldg., etce., Assoc. v. 
Hutton, 144, Cal.7'609,.. 78. Py 215. Me- 
Ginty v. Morgan, 122 Cal. 103, 54 P 


392; Ogram v. Welchoff, 40 Cal. A. 
298, 180 P 631; California Portland 
Cement Co. v. Wentworth Hotel Co., 
16 Cal. A. 692, 118 P 103, 113. 
Colo.—Lowell Hardware 
May, 59 Colo. 475, 149 P 831. 
Ind.—Midland R. Co. v. Wilcox, 122 
Ind. 84, 23 NE 506; Pere Marquette 
R. Co. v. Baertz, 36 Ind. A. 408, 74 
NE 51. 
Mass.—Winer v. Rosen, 231 Mass. 
418, 121 NE 79; Shaughnessy v. Isen- 
berg, 213 Mass. 159, 99 NE 975. m3 


Minn.—Berglund y. Abram, 
Mo.—De Witt v. Smith, 63 Mo. 263; 


Co. VY 


Minn. 412, 182 NW 624. 


Weis, etc., Marble Co. v. Gardiner, 
198 Mo. A. 35, 198 SW 424; Joplin 
Sash, ete., Works v. Shade, 137 Mo. 


A. 20, 118 SW 1196. 

Nebr.—Crowell Lumber, etc., Grain 
Co. v.-Ryan Co., 110 Nebr. 225, 193 
NW 609. 

Nev.—Tonopah Lumber Co. v. Ne- 
vada Amusement Co., 30 Nev. 445, 97 
P 636. 

N. Y.—Glatt v. Meade, 123 Misc. 
630, 206 NYS 64. 

Oh.—Lapham y. Spink, 24 Oh. Cir. 
Ct. N. S. 348. 

Wis.—Vilas v. McDonough Mfg. 
Co., 91 Wis. 607, 611, 65 NW 488, 51 
AmSR 925, 30 LRA 778. 

“Statutes giving what are called 
‘mechanics’ liens’ provide new reme- 
dies not given by the common law. 
They are supplementary to the com- 
mon law, and remedial in their na- 
ture, and are to be fairly, even lib- 
erally, interpreted, so as to make the 
remedial purpose of the legislature 
effectual.” Vilas v. McDonough Mfg. 
Co! Spee 

S.—Springer Land Assoc. v. 
Ford, 168 USS bsnl SRS CRIT O42 
L. ed. 562; Davis v. Alvord, 94 Wess: 
545, 24 L. ed. 283; Grainger v. John- 
son, 286 Fed. 833, 33 ALR 3815 [cer- 
tiorari den 262 U. S. 749 mem, 43 
SCt 524 mem, 67 L. ed. 1213 mem] 
(Kentucky statute); Reeves v. Engi- 
neering, etc., Co., 249 Fed. 513, 161 
CCA 439 (Texas rule); U. S. v. United 
Surety Co., 226 Fed. 985; E. A. Kin- 
sey Co. v. Heckermann, 224 Fed. 308, 
139 CCA 544; Pioneer Min. Co. v. 
Delamotte, 185 Fed. 752, 108 CCA 90; 
Russell v. Hayner, 130 Fed. 90, 64 


CCA 424; Hooven v. Featherstone, 
111 Fed. 81, 49 CCA 229; Wisconsin 


Trust Co. v. Robinson, etc., Co., 68 
Fed. 778, 15.CCA 668. 
Aljaska.—Irvine v. .McDougall, 4 
Alaska 702; Jorgensen Co. v. Shel- 
don, 2 Alaska 607. 
Ark.—Anderson _ y. Seamans, 49 
Ark. 475, 5 SW 799; White v. Chaffin, 


32 Ark. 59. 

Cal.—MecClungv. 
Min. Go.,<1364; Cal; Sit, 129 -P. 104; 
Continental Bldg., etce., Assoc. v. 
Hutton, 144 Cal. 609, 78 P 21; 
comber v. Bigelow, 126 Cal. 9, 58 P 
312; McGinty v. Morgan, 122 Cal. 103, 
54 P 392; Corbett v. Chambers, 109 
Cal. 178, 41 P 873; Ogram v. Wel- 
choff, 40 Cal. A. 298, 180 P 631. Con- 
oe Bottomly v. Grace Church, 2 Cal. 

Colo.—Consumers’ Lumber, etc., Co. 
v. Hayutin, 75 Colo. 483, 226 P 860; 
Kern vy. Guiry Bros. Wall Paper Co., 
60 Colo. 286, 153 P 87; Lowell Hard- 
ware Co. v. May, 59 Colo. 475, 149 P 
831; Empire Land, ete., Co. v. Eng- 
ley, 18 Colo. 388, 33 P 153; Rico Re- 
duction, etc., Co. v. Musgrave, 14 
Colo. 79, 23 P 458; Cannon v. Wil- 
liams, 14 Colo. 21, 23 P 456; Williams 
Vv. Uncompahgre Canal, Co.4.13).Colo: 
469, 22 P 806; Greeley, ete., R. Co. v. 
Harris, 12 Colo. 226, 20 P 764; Bar- 
nard v. Mckenzie, 4 Colo. 251; Small 
vw. Foley, 8 Colo. A. 435, 47,P 64; 
Florman v. School Dist. No. 11, 6 
Colo. A. 319, 40 P 469; Hanna v. 
Colorado Sav. Bank, 3 Colo. A. 28, 31 
P 1020. Contra Sayre-Newton Lum- 
ber Co. v. Park, 4 Colo. A. 482, 36 P 
445; Rice v. Carmichael, 4 Colo. A. 
84, 34 P 1010; Arkansas River, etc., 
Co, Vv. Minn, =3. Colo... Ay.<d81,: 133). P 
lt 


Paradise Gold 


D. C.—U. S. v. City, Trust, .etc., 
Co., 21 App.. 369. 
Ida.—Armitage v. Bernheim, 32 


Ida. 594, 187 P 938. 

Ind.—Midland R. Co. v. Wilcox, 122 
Ind. 84, 23 NE 506; Gilman v. Gard, 
20, inds= 291; v@laric cy. peveyjcel 2 relia: 
A. 224, 40 NE 152. 

Kan.—Badger Lumber Co. v. Ma- 
rion Water Supply, etc., Co., 48 Kan. 
182, 29 P 476, 30 AmSR 301, 15 LRA 
652; Deatherage v. Henderson, 43 
Kan. .684,..23 -P..1052;. mh. A, Drew 
Glass Co. v. Eagle Mill Co., 1 Kan. 
A. 614, 42 P 387. 

Ky.—Waddy Blue Grass Cream- 
ery Co. v. Davis-Rankin Bldg., etc. 
Co., 103 Ky. 579, 45 SW 895, 20 Kyl 


259. 

Me.—Shaw v. Young, 87 Me. 271, 
32 A 897; PP Se v. Gould, 83 Me. 
134, 21 A 833. 

Md.—Basshor vy. Baltimore, et 
Re Co5 Go) Ma 990 Sc As2855 ote v. 
St. Joseph Sisters of Charity, 63 Md. 
806; Reindollar v. Flickinger, 59 
Md. 469 

Minn.—Wienholz v. Hennessy, 153 
Minn. 454, 190 NW 785; Berglund v. 
Abram, 148 Minn. 412, 182 NW 624. 
Contra Farmers’ Bank v. Winslow, 3 
Minn. 86, 74 AmD 740. 

Miss.—Sharpe v. Spengler, 48 Miss. 


360; Weathersby v. Sinclair, 43 
Miss. 189; Buchanan vy. Smith, 43 
Miss. 90. Contra Jones v. Alexander, 


18 Miss. 627. 

Mo.—Earl1 v. Scofield, 121 Mo. 390, 
25 SW 757; Hicks v. Scofield, 121 Mo. 
381, 25 SW 755; Dugan Cut Stone Co. 
v. Gray, 114 Mo. 497, 21 SW 854, 35 
AmSR 767; De Witt v. Smith, 63 
Mo. 263; Oster v. Rabeneau, 46 Mo. 
595; Weis, etc., Marble Co. v. Gardi- 
ner, .198 Mo. )A. > 35,.,198 SW. 424; 
Springfield Planing Mill, etce., Co. v. 
Krebs, 196 Mo. A. 432, 193 SW 621; 
Banner Lumber Co. v. Lund, 184 Mo. 
A. 274, 165 SW 389; Philip Gruner, 


etc., Lumber Co. v. Hartshorn-Birber 
Realty, etc., Co., 171 Mo. A. 614, 154 
SW 846; Knapp Bros. Mfg. Co. v. 


Kansas City Stock Yards Co., 168 Mo. 


A. 146, 152 SW 119; Wilson-Reheis- 
Rolfes Lumber Co. v. Ware, 158 Mo. 
A. 179, 138 SW 690; Joplin Supply 
Co. v. West, 149 Mo. A. 78, 130 SW 
156; Joplin Sash,. etc., Works Vv. 
Shade, 137 Mo. A. 20, 118 SW 1196; 
McAdow v. Sturtevant, 41 Mo. A. 
Ae Baldwin v. Merrick, 1 Mo, A. 
281 


Nebr.—Crowell Lumber, etc., Co. v. 
Ryan Co., 110 Nebr. 225, 193 NW 
609; Way v. Cameron, 94 "Nebr. 708, 
144 NW 172; Owen v. Chicago, ete., 
Ry Coy, «86 Nebr. 851, 126 NW 658; 
White Lake Lumber Co. v. Russell, 
126, 34 NW 104, 3 AmSR 


Nev.—Richmond Mach.. Co. v. Ben- 
nett, 229 P 1098; Daly v. Lahontan 
Mines Go:,139 Nev. 14, 151 P 514, 158 
P 285; Ferro v. Bargo Min., etc.,,Co:, 
37 Nev. ABO LAO NE nb 2-05 Tonopah 
Lumber Co. v. Nevada Amusement 
Co., 30 Nev. 445, 97 P 636; Malter 
v.-Falcon Min. Co., 18 Nev. 209, 2 
P 50; Hunter v. Truckee Lodge No. 
14 1. O. O. F., 14 Nev. 24. 

N. M.—Lyons v. Howard, 16 N. M. 
Dadi, bliin poe Mountain Electric 
Co. v. Miles, 9 N. M. 512, 56 P 284; 
Ford v. Springer Land Assoc., 8 N. 
M. 37, 41 P 541 [overr Finane Vy. Las 
Vegas Hotel, etc., Co., 3 N. M. 256, 5 
P 725613 Texas; ete., Re Comve- Orman, 
os aN te M4 365, -19r, be ob Compare 
Minor v. Marshall, 6 N. M. 194, 197, 
27 P 481 (holding that a strict con- 
struction is necessary, but also Stat- 
ing that “by ‘strict construction’ it 
is not meant an arbitrary, inequi- 
table, or harsh construction—one 
which will give the property owner, 
or even third parties, the opportunity 
to take advantage of technicalities to 
deprive an honest laborer of his 
wages—but such a construction as 
will require a Substantial compliance 
with the statute; such a one as, 
while it protects the honest laborer, 
can not be made the means by a 
lcose and uncertain construction of 
perpetrating fraud, or of holding out 
inducements thereto’’). Contra 
Foushion v. Las Vegas Hotel, etc., 
Co., 3)N. M.. 260, 6 P 72 

N. Y.—Shultz v. C. i Quereau Co:, 
210 N. Y. 257, 104 NE 621, LRA1915E 
986, AnnCasl1915B 965; Schwartz & 
Co., Inc. v. Aimwell Co., Inc., 204 
App. Div. 769,,198 NYS 838 [aff 236 
N. Y. 672 mem, 142 NE 330 mem]; 
Hildreth Granite Co. v. Watervliet, 
161 App. Div. 420, 146 NYS 449; 
Waters v. Goldberg, 124 App. Div. 
511, 108 NYS 992; Glatt v. Meade, 123 
Mise. 6380, 206 NYS 64. But see 
Hubbell v. Schreyer, 56 N. Y. 604, 
15 AbbPrNS 300 (declaring in favor 
of a strict construction within proper 
limits). Contra Mushlitt v, Silver- 
man, 60.N. Y.. 3603; Dart Vv... Fitch, 
23 Hun 361; Roberts v. Fowler, 4 
AbbPr 263; Dugan vy. Brophy, 55 
HowPr 121. 

Oh.—Lapham v. Spink, 24 Oh. Cir. 
Ct. N. S. 348; Hale v. Coleman, 22 
Ohs cCir SCtasNi 6S 5534 Wihiamst wv. 
Miller, 2 Oh. Dec. (Reprint) 119, 1 
WestLMonth 409; Park v. William- 
son Heater Co., 20 OhNPNS 150; 
Ropp v. Hardin County, 28 O. C. A, 
7 


Tenn.—Steger v. Arctic Refriger- 
ating Co., 89 Tenn. 453, 14 SW 1087, 
11 LRA 580. 

Tex.—William Cameron & Co., Inc., 
v. Trueheart, (Civ. A.) 165 SW 58. 
Compare Paris First Nat. Bank v. 
Lyon-Gray Lumber Co., (Civ. A.) 194 
SW 1146 (a constitutional provision 
creating involuntary liens is not en- 
titled to a liberal construction). 
Contra Murphey v. Heidenheimer, 2 
Tex. Unrep. Cas. 721; McCreary’ v. 
Waco Lodge No. 70 I. 0..0. KB, 
Tex. Unrep. Cas. 675. 

Wash.—Stimson Mill Co. v. Feigen- 
son Engineering Co., 100 Wash. 172, 
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effectuate their objects and purposes*? and protect 
laborers, materialmen, or other claimants within 
the scope of the statutes,°* as well as to promote 
substantial justice®* as to all parties concerned.®* 
This view is said to represent the trend of the 
more recent decisions.®® 


170 P 573; Bhrlich-Harrison Co. v. 
Cushman, 86 Wash. 190, 149 P 708; 
Baker vy. Yakima Valley Canal Co., 77 
Wash. 70, 137 P 342. 


P 509. 


MECHANICS’ LIENS 


S. D.—Rolewitch v. Harrington, 20 
S. D. 375, 107 NW 207, 6 LRANS 550; 
Hill v. Alliance Bldg. Co., 6 S. D. 160, 


[§§ 11-12 


[§ 12] (2) Statutory Rule. Some mechanics’ lien 
statutes expressly provide that they shall be hb- 
erally construed®® to secure the beneficial purposes 
thereof ;°7 and generally the courts give effect to 
such statutory provisions.®& Also, a statutory rule 
that a general statute in derogation of the com- 


63. Utah Impl.-Vehicle Co. v. Bow- 
man, 209 Fed. 942; Irvine v. McDou- 
gall, 4 Alaska 702; McClung v. Para- 
dise Gold Min. Co., 164 Cal. 517, 129 


Wis.—Vilas v. McDonough Mfg.| 60 NW 752, 55 AmSR 819. P 774; Continental Bldg., ete., Assoc. 
Co.F:91. “Wise "6077 65 NW 488, 51 Tenn.—Chickasaw Hotel Co. v. C.| v. Hutton, 144 Cal. 609, 78 P 21; 
AmSR 925, 30 LRA 77 B. Barker Constr. Co., 135 Tenn. 305,| Abernathy v. Peterson, 38 Ida. 727, 


“The statute giving liens to me- 
chanics and laborers for their work 
and labor is to be liberally _con- 
strued.” Davis v. Alvord, 94 U. S. 
545, 549, 24 L. ed. 283. - 

“The great weight of authority is 
in favor of a liberal construction of 
the mechanic lien laws, to the end 
that the remedy intended to be 
granted the mechanic be not rendered 
inoperative.” Joplin Supply Co. v. 
West, 149 Mo. A. 78, 91, 1830 SW 156. 

-_[a] Statute dealing fairly with 
both parties.—‘‘The courts, in fixing 
a rule of construction for these laws, 
look to the statutes themselves to as- 


925, 30 LRA 778. 


acted.” 


certain whether they should be 
strictly or liberally interpreted. 
Phillips on Mechanics’ Liens, p. 25. 


Where the particular enactment deals 
fairly and equitably with both the 
owner and the lienor, the liberal in- 
terpretation seems to be the rule 
adopted.’ Jorgensen Co, v. Sheldon, 
2 Alaska 607, 608. [a] 

{[b] In Connecticut (1) the statute 
is not to receive a strict construction. 
Martin Tire, etc., Co. v. Kelly Tire, 
ete; Cox 99° rConny 396, ~ 1227 AI 102 
(declaring that the rule of strict 
construction adopted in Chapin v. 
Persse, etc., Paper Works, 30 Conn. 
461, 79 AmD 263 no longer prevails); 
Tramonte v. Wilens, 89 Conn. 520, 94 
A 978 (recognizing that statute is in [b] 
derogation of the common law). See 
Parsons v. Keeney, 98 Conn. 745, 120 
A 505 (the statute is not to be con- 
strued with unreasonable strictness). 
Contra National Fireproofing Co. v. 
Huntington, 81 Conn. 632, 71 A 911) ) Vv. 
129 AmSR 228, 20 LRANS 261. (2) 
It is to be construed so as reasonably 
and fairly to carry out its purpose 
and remedial intent. Parsons v.|§ 
Keeney, supra; Tramonte y. Wilens, 
supra. 102 (Mississippi 

61. U. S.—Utah Impl.-Vehicle Co.| Lowrance, 236 
v. Bowman, 209 Fed. 942. 


possible, 
purpose. 
Bigelow, 34 App. 


INV. Sys nO 
Meat Co. 


Thomson, 
DomLR_ 395, 
WestWkly 865. 
Purpose of 
5 


Cal.—McClung y. Paradise Gold 
MiniaCo, 164 \Calevbl7. 7129 Pega: 
Continental Bldg., ete, Assoc. v. 


Hutton, 144 Cal. 609, 78 P 21; Mc- 


392; Western Well Works, Ine. v. 
California Farms Co., 60 Cal. A. 749, 
214 P 491; California Portland Ce- 
ment Co. y. Wentworth Hotel Co., 16 
Cala As. 692/118) PP’ 103} 11/3. 
Ida.—Abernathy vy. Peterson, 38 
Ida 2i7, 225) bP) 132. 
Minn.—Berglund v. Abram, 148 
Minn, 412, 182 NW 624. 
Mo.—McGuinn v. Federated Mines, 
etc., Co., 160 Mo. A. 28, 141 SW 467; 
Powers, etc., Cornice, etc., Co. v. Muir, 
146 Mo. A. 36, 123 SW 490. 
Oe v. Bennett, 229 P 
N. Y.—P. T. McDermott, Inc. v. 
Lawyers’ Morte. Co., 232 N. Y. 336, 
133 NE 909 [rev 190 App. Div. 955 
mem, 179 NYS 946 mem (aff 105 
Misc. 463, 173 NYS 597)]; Schaghti- 
coke Powder Co. v. Greenwich, etc., 
Py COn Uso Ne Wer oU Gy (OMN EN dipare ale 
AmSR 751, 2 LRANS 288, 5 AnnCas 
443; John P. Kane Co. v. Kinney, 174 
N. Y. 69, 66 NE 619 [rev 68 App. Div. 
163, 74 NYS 260 (rev 35 Misc. 1, 71 
NYS 8)]; Tubridy v. Wright, 144 
N. Y. 519, 39 NE 640, 45 AmSR 776 
[aff 7 Misc. 403, 27 NYS 978]; Krauss 
v. Brunett, 73 Misc. 428,130 NYS 1086, 
N. D.—Salzer Lumber Co. vy. Claflin, 
16 N. D. 601, 113 NW 10386. 
Okl.—Neves v. Mills, 74 Okl. 7, 176 


A, 1, 136 P 553. 


118 P 203. 
i) 


492, 105 SW 


rant’), 


186 SW 115, LRA1916F 106; Luttrell 
v. Knoxville, ete., 
492, 105 SW 565, 128 AmSR 737. 
Tex.—William Cameron & Co., Inc. 
v. Trueheart, (Civ. A.) 165 SW 58. 
Wis.—Moritz v. Sands Lumber Co., 
158 Wis. 49, 146 NW 1120, 51 LRANS 
1040; Vilas v. McDonough Mfg. Co., 
91 Wis. 607, 65 NW 488, 51 AmSR 


Ri Gov" 119- Tenn. 


“As the statute is remedial, it is to 
be liberally construed to accomplish 
the purpose for which 
Berglund v. 
Minn. 412, 416, 182 NW 624. 

“The uniform policy has been to 
give the mechanic’s lien law a liberal 
construction to carry: out its purpose, 
and to secure and protect those en- 
titled to the lien, and thereby to pro- 
mote and encourage improvements.” 
Chickasaw Hotel Co. v. C. 
Constr; Co:, 135 Tenn. 305, 315, 186 
SW 115, LRA1916F 106. 

Reasonable construction.—The 
statute is to be given a reasonable 
construction so as to effectuate, if 
the legislative 
James B. Lambie Co. v. 
(D. C.) 49; Ameri- 
can Hardware Corp, v. Lyttle, 222 

118 NE 604; 
v. Comstock Silver King 
Min. Co., 36 Utah 145, 103 P 254. 
Spirit of statute—‘‘The au- 
thorities now seem to indicate that 
it is for the courts to work out as 
best they can the problems arising 
under the Act by giving effect to its 
spirit rather than its letter.” 
26 Man. 
34 WestLR 


statutes see 


62. U. S.—In re Purvis, 293 Fed. 
statute); Plain o\A 
Fed. 1006 
other grounds 252 Fed. 122, 164 CCA 
234]; Mellon v. St. Louis Union Trust 
Co., 225 Fed. 693, 140 CCA 567 [cer- 
tiorari den 239 U. S. 648 mem, 36 SCt 
; 221 mem, 60 L. ed. 485 mem, certiorari 
Ginty v. Morgan, 122 Cal. 103, 54 P| granted 241 U. S. 657 mem, 36 SCt 286 
mem, 60 L. ed. 1225 mem, motion to 
mod den 240 Fed. 359, 153 CCA 285, 
certiorari dism 242 U. S. 666 mem, 
37 SCt 241 mem, 61 L. 
(Oklahoma statute). 
Colo.—Great Western Sugar Co. v.. 
F. H. Gilerest Lumber Co., 25 Colo. 


N. Y.—Troy Public Works Co. v. 
Yonkers, 68 Misc. 372, 124 NYS 307 
[aff 145 App. Div. 527, 129 NYS 920]. 

Or.—Sarchet v. Legg, 


. D.—Rolewitch v. Harrington, 20 
S. D. 375, 107 NW 207, 6 LRANS 550; 
Hill v. Alliance Bldg. Co., D. 
160, 60 NW 752, 55 AmSR 819. 

Tenn.—Chickasaw Hotel Co. vy. C. 
B. Barker Constr. Co., 135 Tenn. 305, 
186 SW 115, LRA1916F 106; Luttrell 
v. Knoxville, etce., 
565, 
Hercules Powder Co. 
etc., R. Co., 113 Tenn. 382, 883 SW 354, 
106 AmSR 836, 67 LRA 487.- 

See Koster Lumber Co. v. Sigma 
Chi Chapter House, 49 Ind. A, 528, 97 
NE 801, 803 (‘‘While, for some pur- 
poses, a liberal construction is to be 
given to the lien act, as in the case of 
laborers, it cannot be given a wider 
meaning than its words fairly war- 


RCo. woe Dent, 


225 P 132. 

{a] Principles of substantial jus- 
tice.—The law must be construed in 
accordance with the principles of 
substantial justice. Williamson v. 
Shank, 41 Ind. A. 513, 83 NE 641. 

64. Hill v. Alliance Bldg. Co., 6 
S. D. 160, 60 NW 752, 55 AmSR 819. 

[a] Rights of other persons.— 
“While the law ought to receive a 
liberal interpretation in the interest 
of the laborer, and the materialman, 
as the special objects of its concern, 
yet it must be interpreted in the light 
of the rights of other persons, and 
the rights of claimants among them- 
selves.” Ward v. Yarnelle, 173 Ind. 
535, 500,91 NE Teo - 

{b] Protection from injury.—(1) 
A mechanics’ lien statute should be 
construed so as to render the greatest 
amount of benefit to those for whose 
interest it was made and at the same 
time to save the other class of per- 
sons upon whom it operates from 
injury as far as practicable. Patrick 
v. Ballentine, 22 Mo. 143. (2y It 
should not receive a strained and un- 
necessary construction which would 
make it unreasonable, oppressive, and 
intolerable as against the owner of 
the property. Herrell v. Donovan, 7 
App! -Co.. Coy 322. 

65. Williamson v. Shank, 41 Ind. 
A. 513, 83 NE 641; De Witt v. Smith, 
63 Mo. 263. : 

{a] Technical requirements. — 
“There has been a growing tendency 
in the decisions to as much liberality 
in the construction of the more tech- 
nical requirements of the mechanic’s 
lien law as is consistent with just 
regard for the rights of property 
owners.” Consolidated Lumber Co. 
v. Bosworth, Inc., 40 Cal. A. 80, 86, 


180 P 60. 
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it was en- 
Abram, 148 
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intent and 


Park wiry, 


Polson 
424, 29 
W455 "10 


410, 
supra 


66. Cal.—Western 
Ine. v. California Farms Co., 60 Cal. 
A. 749, 214 P 491. 

Colo.—Consumers’ Lumber,  etc., 
Co. Nw. ‘Hayutin, 75. Colo. 4834222622 
860; Gutshall v. Kornaley, 38 Colo. 
195, 88° E158" 

Md.—Hermann y. Mertens, 87 Md. 
725, 39 A 618; Plummer v. Eckenrode, 
50 Md. 225. 

N. Y.—Ogden v. Alexander, 140 N. 
Y. 356, 35 NE 6388 [aff 63 Hun 56, 17 
NYS 641]; Bluff Point Stone Co. v. 
U. S. Fidelity, etc., Co., 180 App. Div. 
832, 168 NYS 168. 

Wash.—Ellis-Mylroie Lumber Co. 
v. Bratt, 119 Wash. 142, 205 P 398. 

67. Church E. Gates & Co., Inc. v. 
National Fair, etc., Assoc., 225 N. Y. 
142, 121 NE 741 [mod 172 App. Div. 
581, 158 NYS 1070]; Whale-Phillips 
Conve Bitzzeraldy 225° IN. Yo 13 lod 
NE 768;. Van Brunt v. Calder, 167 
N. Y. 458, 60 N® 755 [aff 48 App. Div. 
525, 62 NYS 863]; Brace v. Glovers- 
ville, 167 N. Y. 452, 60 NE 779 [aff 
39 App. Div. 25, 56 NYS 331]; Ringle 
v. Wallis Iron Works, 149 N. Y. 439, 
44 NE 175 [mod 76 Hun 449, 28 NYS 
107 (mod and aff 4 Misc. 15, 24 NYS 
757)]; Matter of Cohen, 209 App. Div. 
415, 205 NYS 91; Lehigh Portland 
Cement Co. v. Poughkeepsie, 179 App. 
Div. 368, 166 NYS 454; Martin vy. Am- 
brose A. Gavigan Co., 107 App. Div, 
279, 95 NYS 14; Dwelle-Kaiser Co. v. 
Niagara County, 103 Misc. 460, 171 
NYS 361. 

68. See cases supra notes 66, 67. 
Pai in Illinois see supra § 10 note 
d, . 4 


{rev on 


ed. 552 mem] 


60 Or. 213) 


6S. 


123 AmSR 737; 
v. Knoxville, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§§ 12-14] 


mon law shall be liberally construed to promote 
its object®® is applieable toa mechanics’ lien stat- 


ute.“ 
[§ 13] (8) Limits of Rule. 


unnatural,’? or unfair? 


statute.75 


69. See Statutes [86 Cyc 1179]. 

70. Southwestern Paint, etc., Co. v. 
Perkins; _ 900 Kan. 725,,9136. Pe ‘324; 
Montgomery v. Allen, 107 Ky. 298, 53 
SW 813, 21 KyL 1001; William Cam- 
eron & Co., Inc. v. Trueheart, (Tex. 
Civ. A.) 165 SW 58; Schultze vy. Ala- 
mo <Icep etc., Co., 2. Tex. Civ. A, 236, 
21 SW 160. 

71. See supra §§ 11, 12. 

72. Florman v. El Paso County 
School Dist. No. 11, 6 Colo. A. 319, 40 
P 469; Shultz v; C. H. Quereau Co., 
210 N. Y. 257, 104 NE 621, LRA1915E 
986, AnnCas1915B 965. 

[a] The scope of the statute can- 
not be enlarged by attaching to the 
language employed a forced or un- 
usual meaning. Florman v. El Paso 
County School Dist. No. 11, 6 Colo. A. 
319, 40 P 469. 

73. Baker v. Yakima Valley Canal 
Co., 77 Wash. 70, 137 P 342 (even in 
the interests of laborers and ma- 
terialmen). 

74 Kern v. Guiry Bros. Wall Pa- 
per Co., 60 Colo. 286, 153 P 87; Mc- 
Guinn v. Federated Mines, etc., Co., 
160 Mo. A. 28, 141 SW 467; P. T. Mc- 
Dermott, Inc. v. Lawyers’ Mortg. Co., 
Joon Ne oY. 336; 133, *NHv909 [rev 290 
App. Div. 955 mem, 179 NYS 946 
mem (aff 105 Misc. 468, 173 NYS 
597)]; Church E. Gates & Co., Ine. v. 
National Fair, etc., Assoc., 225 N. Y. 
142, 121 NE 741 [mod 172 App. Div. 
581, 158 NYS 1070]; Shultz v. C. H. 
Quereau Co., 210 Nae 257, 104 NE 
621, LRAI915E 986, AnnCas1915B 
965: Tubridy v. Wright, 1445 Ne ye 
519, 39 NE 640, 45 AmSR 776 [aff 
7 Mise. 403, 27 NYS 978]; Spruck v. 
McRoberts, 139 N. Y. 193, 34 NE 896 
[rev 19 NYS 128]. 

75. Pearce v. Knapp, 71 Misc. 324, 
127 NYS 1100. 

76. See cases supra § 11 note 60. 

77. See infra § 14. 

78. Cary Hardware Co. v. Mc- 
Carty, 10 Colo. A. 200, 205, 50 P 744. 

“Much of the seeming ‘conflict in 
authority as to the rule for the con- 
struction of mechanics’ lien statutes 
is more apparent than real. It arises 
in many instances from a neglect to 
serutinize closely the special circum- 
stances of the case under review and 
the particular part of the statute 
construed, and also from the fact, 
often overlooked, that there are ma- 
terial differences in the statutes of 
the various states. It is too fre- 
quently asserted broadly and hastily 
that mechanics’ lien statutes are in 
derogation of the common law, and 
therefore subject to the well-known 
canon of construction that’ they 
must be construed strictly. This is 
true as to parts of such statutes, but 
it also may be and invariably is the 
case as to the greater portion of the 
same statute that its provisions are 
remedial in their nature and hence 
according to a rule of construction, 
equally well settled, should be liber- 
ally construed. If the facts of each 
case are thoroughly’ investigated 
with reference to this distinction the 
opinions of courts can be reconciled 
in many instances where they would 
appear at first glance to be in direct 
conflict. No inflexible rule of either 


Even in jurisdictions 
where the rule of hberal construction prevails,” 
the courts should not give to the statute a forced, 
construction, nor should 
they extend the statute to a state of facts not 
fairly within its general scope and purview,’* nor 
dispense entirely with certain provisions of the 
Also, it must be borne in mind that, 
in certain jurisdictions where some decisions de. 
clare generally in favor of a liberal construction,” 
there are other decisions limiting the rule to pro- 
visions which deal with enforcement of the len.7? 


Co, v. 


MECHANICS’ LIENS 


mechanics’ 


tion, existence, 


strict or liberal construction can be 
laid down, which will be applicable to 
every part of such a statute in the 
absence of a provision in the statute 
itself as to how it should be con- 
strued.”’ Cary Hardware Co. v. Mc- 
Carty, supra. 

[a] Lien cn monuments and grave- 
stones.—(1) As has been stated, it is 
a general rule in New York that the 
mechanics’ lien statute is to be liber- 
ally construed. See supra § il. (2) 
However, that portion of the Lien 
Law which confers a lien on grave- 
stones, monuments, and structures in 
a cemetery and authorizes their re- 
moval from the cemetery after estab- 
lishment of the lien, provides such a 
drastic remedy as to require a strict 
construction. Brown vy. City Nat. 
Bank, 72 Misc. 201, 1381 NYS 92. 

[b] In New Jersey (1) it is recog- 
nized that some provisions of the 
mechanics’ lien statute may require 
a strict construction while others 
may not. McNab, etc., Mfg. Co. v. 
Paterson Bldg. Co., 72 N. J. Ha. 929, 
67 A 103. (2) The statute should re- 
ceive a strict construction in so far 
as it operates to charge the lands of 
a person with a debt not contracted 
by him. Jersey County Associates v. 
Davidson, 29 N. J. L. 415; Franklin 
Soc. for Home Bldg., ete. v. Thorn- 
ton, 85 N. Ji. Hg. 37; 95° A 374 [aff 85 
No. Big. 1625, 96 Avg2L = (G) But the 
third section of the statute does not 
require a _ strict construction. Mc- 
Nab, ete., Mfg. Co. v. Paterson Bldg. 
Co., supra. (4) The statute should 
not be so construed as practically to 
abrogate its provisions. Wix v. 
Frankel, 87 N. J. Eq. 467, 100 A 555. 
(5) On the other hand it should not 
be so liberally construed as to ignore 
its explicit directions. Lloyd v. Con- 
nella, 94 N. J. Eq. 322, 119 A 508. 


79. Alaska.—Morris v. Marsh, 3 
Alaska 140. 
Colo.—Cary Hardware Co. v. Mc- 


Carty, 10 Colo. A. 200, 50 P 744. 

Ind.—Indianapolis Northern Tract. 
Co. v. Brennan, 174 Ind. 1, 87 NE 
215, 90 NE 66, 91 NE 503, 30 LRANS 
85; Gardner v. Sullivan Mfg. Cost? 
Ind. A. 60, 133 NE 31; Toner v. Why- 
brew, 50 Ind. A. 387, 98 NE 450. 

Mich.—International Mill, ete., Co. 
v. Kensington Heights Homes Co., 215 
Mich. 178, 183 NW 793; Acme Lumber 
Co. v. Modern Constr. Co., 214 Mich. 
357, 183 NW 192. 

Tex.—Morrison v. State Trust Co., 
(Civ. A.) 274 SW 341. 

Sask.—Galvin Lumber Yards, Ltd. 
vi Ensor,  1'5'+Sask., -L:2-34974'350, 65 
DomLR 687, [1922] 2 WestWkly 15. 

“As a right of lien is in derogation 
of the common law, Statutes giving 
such rights are to be strictly con- 
strued so far as they create the right 
to a lien.’’ Galvin Lumber Yards, 
Ltd. v. Ensor, supra. 

80. Alaska.—Morris v. Marsh, 3 
Alaska 140. 

Colo.—Maher v. Shull, 11 Colo. A. 
322, 52 P 1115; Cary Hardware Co. v. 
McCarty, 10 Colo. A. 200, 50 P 744. 

Del.—In re Republic Engineering 
Co., 130 A 498. 

Ind.—Indianapolis Northern Tract. 
Brennan, 174 Ind. 1, 87 NE 215, 


[§ 14] c. Nature of Provisions Construed. 
tempts have been made to reconcile the apparently 
conflicting decisions relating to the construction of 
hen statutes, by drawing a distinction 
between different provisions of the same statute 
and considering some parts of the statute subject 
to a strict construction, and other parts subject 
to a liberal construction.”® 
ber of cases that provisions relating to the crea- 


[40 CcS.] 53 


At- 


It is held in a num- 


or right to the lien, being in 


derogation of the common law,*® should be strictly 
construed,®° while provisions relating to the enforce- 
ment of the hen after it has once attached, being 
remedial in character,*+ should be liberally con- 
strued,®? in favor of the persons entitled to the 


90 NE 65, 91 NE 503, 30 LRANS 85; 
Gardner v. Sullivan Mfg. Co., 77 Ind. 
A. 60, 133 NE 31; West v. Dreher, 73 
Ind. A. 133, 126 NE 688; Cline v. In- 
dianapolis Mortar, etc., Co., 65 Ind. A. 
383, 117 NE 509; Tipton Realty, etc., 
Co. v. Kokomo Stone Co., 61 Ind. A. 
681, 110 NE 688; Toner v. Whybrew, 
50-Ind. A. 387, 98 NE 450; Niagara 
Oil Co. v. McBee, 45 Ind. A. 576, 91 
NE 250. 

poe is eee v. Searle, 121 Mass. 


Mich.—International Mill, etc., Co. 
v. Kensington Heights Homes Co., 
215 Mich. 178, 183 NW 793; Acme 
Lumber Co. v. Modern Constr. Co, 
214-Mich. 357, 1883 NW 192; Lalle- 
vich v. Bartoszewiz, 205 Mich. 375, 
171 NW 351; McCausey Vv. Gittleman, 
201 Mich. 8, 166 NW 896; Burman v. 
Ewald, 192 Mich. 293, 158 NW 8535 
Godfrey Lumber Co. y. Kline, 167 
Mich. 629, 1833 NW 528. 

N. Y.—Trim_ v. Willoughby, 44 
HowPr 189 [expl Grant v. Vander- 
cook, 57 Barb. 165, 8 AbbPrNS 


Ss. D.—John W. Tuthill Lumber Co. 
v. McMackin, 30 S..D. 336, 345, 138 
NW 959 [quot Cyc]. 

Tenn.—Richardson v. Lanius, 150 
Tenn. 133, 263 SW 799. 

Tex.—Morrison v. State Trust Co., 
(Civ. A.) 274 SW 341. 

Va.—Clement v. Adams_ Bros.- 
Paynes Co., 113 Va. 547, 75 SH‘ 294, 
ee -—Mallett v. Kovar, 14 WestLR 

i 

Sask.—Galvin Lumber Yards, Ltd. 
v. Ensor, 15 Sask. L. ‘349, 65 DomLR 
687, [1922] 2 West ey, ib; Nobbs vy. 
Canadian Pac. . Co., 6 WestWkly 
U5 Seo 

“Sections creating the right to a 
lien are to be strictly construed.” 
Nobbs v. Canadian Pac. R. Co., supra. 

[a] A strained construction to 
bring a person within the statute is 
not permissible. Richardson Vv. 
Lanius, 150 Tenn. 1338, 263 SW 799; 
Thompson v. Baxter, 92 Tenn. 305, 21 
SW 668, 36 AmSR 85. 

[b] Analysis of decisions.—It is 
to be observed that the cases cited 
in support of the text (see cases 
supra this note) and the following 
texts (see cases infra notes 81-84) 
include cases not only from jurisdic- 
tions where the distinction appearing 
in the text statements is steadfastly 
adhered to, but also Some cases from 
other jurisdictions where other de- 
cisions declare generally in favor of 
a liberal construction of mechanics’ 
lien statutes. See cases supra § 11 
note 60. 

81. Indianapolis Northern Tract. 
Co. v. Brennan, 174 Ind. 1, 87 NE 215, 


ee NE 65, 68, 91 NE 503, 30 LRANS 
I 85; 


Cline v. Indianapolis Mortar, 
etc., Co., 65 Ind. A. 383, 117 NE 509; 
Chickasaw Hotel Co. vy. GC. B. Barker 
Constr. Co., 135 Tenn. 305, 186 SW 
Tals LRAI916F 106; Clement v. 
Adams Bros.-Paynes Co., 113 Va. 547, 
75 SE 294; Galvin Lumber Yards, 
Ltd. v. Ensor, 15 Sask. L. 349, 65 
DomLR 687, [1922] 2 WestWkly 15. 
82. _Alaska.—Morris vy. Marsh, 3 
Alaska 140. 
Colo.—Maher vy. Shull, 11 Colo. A. 


54 [40 C.J.] 


benefit of the lien,’? in order to effect the object 


of the statutes.*4 


Provisions dealing with claim or statement. Statu- 
tory provisions relating to the form,** contents,*® 
or amendment*’ of the claim, statement, or notice 


filed to perfect or preserve the 
liberally construed. 


should be strictly construed.®® 


[§ 15] E. Retroactive Operation. 
52 P 1115; Cary Hardware Co. v.| P 772. 


322, 
McCarty, 10 Colo. A. 200, 50 P 744. 

Del.—In re Republic Engineering 
Co., 130 A 498. 

Hawaii.Lewers & Cook, Ltd. v. 
Wong Wong, 22 Hawaii 765, 24 Ha- 
waii 39 [expl Allen v. Redward, 10 
Hawaii 151 and Lucas v. Redward, 
9 Hawaii 23]. 

Ind.—Tipton Realty, etc. Co. v. 
Kokomo Stone Co., 61 Ind. A. 681, 
110 NE 688; Rader v. A. J. Barrett 
€o., 59 Ind. ‘A. 27, 108 NE 883; Toner 
v. Whybrew, 50 Ind. A. 387, 98 NE 
450; Pere Marquette R. Co. v. Baertz, 
36 Ind. A. 408, 74 NE 51. 


Kan.—Bassett v. Carpenter, 114 
Kan. 828, 220 P 1028. 
Mass.—Lays v. Hurley, 215 Mass. 


582, 103 NE 52; Trask v. Searle, 121 
Mass, 229. 

Mich.—Burman y. Ewald, 192 Mich. 
293, 158 NW 853; Godfrey Lumber 
Co. v. Kline, 167 Mich. 629, 133 NW 
528; Smalley v. Northwestern Terra- 
Cotta Co., 113 Mich. 141, 71 NW 466. 

N. Y.—-Trim © v. Willoughby, 44 
HowPr 189 [expl Grant -v. Vander- 
cook, 57 Barb. 165, 8 AbbPrNS 455]. 

S.'D.—John W. Tuthill Lumber Co. 
v. MecMackin, 30 S. D. 336, 345, 138 
NW 959 [quot Cyc]. 

Tenn.—Chickasaw Hotel Co. v. C. 
B. Barker Constr. Co., 135 Tenn. 305, 
186 SW 115, LRA1916F 106; Thomp- 
son v. Baxter, 92 Tenn. 305, 21 SW 
eer 36 AmSR 85. 

Tex.—Morrison v. State Trust Co., 
(Civ. A.) 274 SW 341. 

Utah.—Elwell v. Morrow, 28: Utah 
278, 78 P 605. 

Va.—Francis v. Hotel Rueger, Inc., 
125 Va. 106, 99 SE 690; Clement v. 
Adams Bros.-Paynes Co., 113 Va. 547, 
75 SE 294. 

Alta.—Malett v. Kovar, 14 WestLR 
327. 

Sask.—Galvin Lumber Yards, Ltd. 
v. Ensor, 15 Sask. L. 349, 65 DomLR 


687, [1922] 2 WestWkly 15; Nobbs 
v. Said Pac, R. Co., 6 WestWkly 
75 


“When a case is found to be within 
the statute and the question is wheth- 
er the claimant has taken the proper 
steps to enforce the lien, a liberal 
rule of interpretation should be ap- 
plied.” Bassett v. Carpenter, 114 
Kan. 828, 833, 220 P 1028. 

{a] The rule of liberal construc- 
tion applies to the property to which 
the lien attaches and against which 
it may be enforced. Richardson vy. 
Lanius, 150 Tenn. 133, 263 SW 799; 
Nanz v. Cumberland Gap Park Co., 
108 Tenn. 299, 52 SW 999, 76 AmSR 
650, 47 LRA 273. 

[b] Reasonably liberal construc- 
tion.—‘‘This court is committed to 
the doctrine of a reasonably liberal 
construction of the provisions of me- 
chanic’s lien statutes, especially as 
to the administrative or enforcement 
provisions of liens which clearly 
come within their purview.” Con- 
sumers’ Lumber, etc., Co. v, Hayutin, 
75 Colo. 483, 486, 226.P 860. 

[ec] In Montana (1) when the 
necessary steps have been taken to 
secure the lien, the law is subject to 
the most liberal construction, 
Rogers-Templeton Lumber Co. v. 
Welch, 63 Poa 287, 208 P 600; 
Crane, etc., ‘Oued Baatz, 53. Mont. 
438,164 P Eaas Stritzel- -Spaberg Lum- 
ber Co. v. Edwards, 50 Mont. 49, 144 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


Conversely, statutes preserib- 
ing a forfeiture of the lien for willfully misstat- 
ing matters required to be stated in the claim* 
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[§§ 14-15 


the general rule that a law is never to be con- 


strued to operate retrospectively unless such an in- 


len, ’ should be 
cording to some 


risdictions,®** a 
Pursuant to | under a statute 
(2) And in some cases it) as 
said that in so far ag the granting 
of the lien is concerned the statute 
is remedial in character and is to be 
liberally construed. Rogers-Temple- 
ton Lumber Co. v. Welch, 56 Mont. 
321, 184 P 838; Western Iron Works 
v. Montana Pulp, etc., Co., 30 Mont. 
550, 558,.77 PB 413. 

{d] Enforcement of constitutional 
lien.—(1) In jurisdictions where a 
right to a lien is conferred by con- 
stitutional provisions (see infra § 30), 
(2) statutes prescribing the means or 
procedure for invoking the right and 
enforcing the lien will be liberall 
construed (Heberling v. Day, 59 Cal. 
A. 13, 209, PRP. 908), (3) »so, as to-ac- 
complish the constitutional purpose 
(Los Angeles Pressed Brick Co. v. 
Higgins, 8 Cal. A. 514, 97 P 414, 420). 

83. Indianapolis Northern Tract. 
Co. v. Brennan, 174 Ind. 1, 87 NE 215, 
90 NE 65, 68, 91 NE 503, 30 LRANS 
85; Potter Mfg. Co. v. Meyer, 171 Ind. 
513, 86 NE 837, 131 AmSR 267; West 
v. Dreher, 73 Ind. A. 133, 126 NE 
688. See Lapham vy. Ransford, 27 
Oh. Cir. Ct. 80, 83 (“liberality is ex- 
ercised by courts of equity, in con- 
struing the rights of parties under 
a mechanic’s lien when it has once 
attached’’). 

[a] Protection of mechanics and 
materialmen. — ‘‘When one _ brings 
himself clearly within the provisions 
of the statute, the statute is liberally 
construed to the end that those who 
do come within its provisions may 
have the protection that it was in- 
tended to give to materialmen and 
mechanics.” Rader vy. A. J. Barrett 
Co., 59 Ind. A. 27, 108 NE 883, 885. 

[b] Provisions beneficial to lien- 
ors.—After the lien has once at- 
tached the statute becomes remedial, 
and should receive a reasonable con- 
struction, so that its provisions bene- 
ficial to the lienors will not be frit- 
tered away. Carland v. United Engi- 
pechine Co,, 209 Mich, 244, 176 NW 
64 ; 


84. Brannum-Keene Lumber Co. v. 
Cole. 67/2 Ind. gAs 1667, 119), INE) At21 
Cline v. Indianapolis Mortar, etc., Co., 
65 Ind. A. 383, 117 NE 509; Morrison 
OU as Trust Coir Clexc Civ. A.) 274 

85. Durling v. Gould, 83 Me. 134, 
21 A 833. 

86. Anderson v. Seamans, 49 Ark. 
475, 5 SW 799; Tredinnick v. Red 
Cloud, Cons, Min.* Co.,,.72),Cal 78; 18 
P52; Rico) Reduction) ete; iCov v. 
Musgrave, 14 Colo. 79, 23 P 458. 

87. May v. Mora, 50 Pa. Super. 


359. 

88. See infra § 299. 

89. Schallert-Ganahl Lumber Co. 
v. Neal, 91 Cal, 862):27 \Pu743 Calic 
fornia Portland Cement Co. v. Went- 
worth Hotel Co., 16 Cal. A. 692, 118 
P 103, 113; Buchanan, etc., Lumber 
Co.,v. Hinstein, 87 N. J. L. 307, 93 A 


716. 

90. See Statutes [386 Cyc 1205]. 

91. Ill—Universal Portland Ce- 
ment Co. v. St. Joseph Sisters of 
Charity, 216 Ill. A. 163; Howard vy. 
American Boiler Co., 68 Ill. A. 566. 

Mass.—Savoie Quarry, ete., Co. v. 
Ziman, 234 Mass, 210, 125 NE 167. 

N. J.—Steuerwald v. Munn, 90 N, J. 
Eq. 474, 107 A 796. 

N. Y.—Fitzpatrick v. 


: Boylan, 57 
ING Xe 438 


tention is unmistakable,®°° a statute giving a me- 
chanic’s lien is usually held not to be retroactive,®* 
but to apply only to labor performed or materials 
furnished subsequent to its taking effect,®? and ac- 


authorities it does not apply where 


the contract was entered into prior to the time the 
statute took effect.%* 


However, except in some ju- 
mechanie’s lien may be acquired 
passed before the work was done 


Pa.—Horn, etc., Mfg. Co. v. Steel- 
man, 215 Pa. 187, 64 A 409 [rev 29 
Pai, Super., 544. (af— 13: Pa. .Dist.rTsi2; 
30 Pa. Co. 524)]; Collum v. Pennsyl- 
vania Paint, etc., Co., 185 Pa. 411, 39 
A 1009. 

Wis.—Vanderpool v, La Crosse, etc., 
R. Co., 44 Wis. 652. 

Wyo.—Becker v. Hopper, 22 Wyo, 
237, 1388 P 179, AnnCas1916D 1041. 

[a] Applications of rule.—Act 
March 29, 1917 (P. L. p 821), amend- 
ing Mechanics’ Lien L. 3 (3 
Comp. St. [1910] p 3294) to extend its 
provisions to debts owing to material- 
men and others by subcontractors, 
and providing for service of stop no- 
tices on the owner and the payment 
by him of such debts owing by sub- 
contractors on the same conditions as 
the owner had, prior to such amend- 
ment, been authorized to pay similar 
debts of the general contractor, does 
not, in its language or objects, con- 
tain anything ‘‘to indicate any design 
that will justify giving it a retro- 
active effect.” Steuerwald vy. Munn, 
90 N. J. Eq. 474, 107 A 796. 

92. Ala.—Florence Gas, ete., Co. v. 
Hanby, 101 Ala. 15, 13 S 343; Smith 
v. Kolb, 58 Ala. 645. 

Colo.—Townsend v. Wild, 1 Colo. 
10; Chicago Lumber Co. vy. Dillon, 13 
Colo. A. 196, 56 P 989. 

Fla.—McCarthy v. Havis, 23 Fla. 
508, 2 S 819. 

Ga.—Stonewall Jackson Loan, etc., 
Assoc. v. McGruder, 43 Ga. 9. 

Ind.—Topp v. Standard Metal Co., 
47 Ind. A. 483, 94 NE 891. 

Ky.—Vass v. Otting, 58 SW 433, 
22 KyL 551. 

Me.—Kendall 34 Me. 

Hussey, 159 


198. 
Mass.—French  v. 

Mass. 206, 34 NE 362; Pierce v. Cabot, 
159 Mass. 202, 34 NE 362. 

Minn.—Pond Mach. Tool Co. v. 
Robinson, 38 Minn. 272, 37 NW 99. 

Miss.—Andrews v. Washburn, il 
Miss. 109. 

N. J.—Steuerwald v. Munn, 90 N, J: 
Eq. 474, 107 A 796. 

N. Y.—Fitzpatrick v. Boylan, 57 
N. Y. 433; Donaldson v. O’Connor, 1 
E. D. Smith 695; McDonald v. New 
York, 29 Misc. 504, 62 NYS 72 [rev 
on other grounds 170 N: Y. 409; 63 
NE 4387]. 

Pa.—Church v. Davis; 9 Watts 304; 
Gibson v. Women’s Homeeopathie¢ 
Assoc., 4 Pa. Co. 479; Brown v. Pe- 
terson, 2 Woodw. 112. 

Tex.—Central, etc., R. Co. v. Hen- 
ning, 52 Tex. 466. 

Va.—Hendricks v. Fields, 26 Gratt. 
(67 Va.) 447. 

Man.—Irwin v. Benyon, 4 Man. 10. 

98. Universal Portland Cement Co. 
v. St. Joseph Sisters of Charity, 216 
Ill. A. 163; Interstate Contracting, 
ete:, Co.) Vv. ‘Belleville Sav. Bank, 197 
Ill. A. 30; Howard v. American Boiler 
Co., 68 Til. A. 566. 

[a] Some statutes expressly pro- 
vide that they shall not be construed 
to apply to contracts made or en- 
tered into at any time before the 
taking effect of the statutes. Hollo- 
well v. Schraden, 9 Oh. A. 306. But 
see Kloeppinger v. Grasser, 25 Oh. 
Cir. Ct. 90 (decided under an earlier 
statute). 

94. Bailey Ornamental Iron Co. v. 
Goldschmidt, 33 Cal. A. 661, 166 P 
363; Horn, ete., Mfg. Co. v. Steelman, 


v. Folsom, 


am 


§§ 15-16] 


or the materials furnished, although the contract 
therefor was made before such enactment,®® and 
a lien law has also been held. to apply in the case 
of work done or materials furnished partly. before 
and partly after it went into effect;°* but some- 
times the statute expressly provides that it shall 
apply. only to claims wherein the work was com- 
menced to be performed or the materials were 
commenced to be furnished after the date of its 
A statute requiring building contracts 


approval.®? 


containing a prohibition against mechanics’ 
to be filed or recorded does not apply to the case 
where all the material was furnished prior to 
Statutes authorizing 
amendments of the len claim are prospective in 
their operation,®® and not retrospective so as to 
apply to claims filed before their enactment.* 

The right to a me- 
chanic’s lien is usually determined by the statute 
is done or 
materials are furnished,? or, according to some au- 
thorities, at the time when the contract is executed ;* 


the passage of the statute. 


“[{§ 16] F. Change or Repeal. 


in force at the time the work 


215 Pa. 187, 64 A’ 409» [rev 29 Pa. 
Super. 544 (aff 13 Pa. Dist. 732, 30 
Pa. Co. 524)]. 

95. Summerlin v. Thompson, 31 
Fla. 369, 12 S 667; Donahy v. Clapp, 
12 Cush. (Mass.) 440; Wheaton v. 
Berg, 50 Minn. 525, 52 NW _ 926; 
Hauptman v. Catlin, 20 N. Y.. 247; 
Sullivan v. Brewster, 1 E. D. Smith 
(N. Y.) 681, 8 HowPr 207. 

96. Kerckhoff-Cuzner Mill, etc, 
Co. v. Olmstead, 85 Cal. 80, 24 P 648; 
Mason v. Heyward, 5 Minn, 74. 

97. See statutory provisions; and 
cases infra this note. 

[a] In Pennsylvania (1) it is so 
provided by statute. Act June 4, 1901 
(P. L. p. 431) § 60... (2) Under the 
provisions of the statute it is clear 
that no lien can be filed for work done 
and materials furnished by a particu- 
lar person where the performance of 
such work and the furnishing of such 
materials were commenced prior to 
the approval of the statute. Orr v. 
Rogers, 29 Pa. Super: 175. (3) How- 
ever, each claimant is independent of 
all others and the application of the 
statute depends upon when each be- 
gan to perform his work or to fur- 
nish material. In re O’Driscoll, 33 
PittsbLegJNS 107. (4) An _ early 
statute (the act of April 1, 1803), 
operating only within the city of 
Philadelphia, did not apply to a 
building commenced before its pas- 


sage. Steinmetz v. Boudinot, 3 Serg. 
& R. 541. 
' 98 Rhine v. Mauk, 21 Pa. Co. 345, 
14 Montg. Co. 197. 

99. Gebhard v. Levering, 14 Phila. 
(Pa.) 120. 


1. Drake y. Green, 48 Kan. 534, 29 
P 584; Vreeland v. Bramhall, 39 N. J. 


L. 1; Fahnestock v. Wilson, 95 Pa: 
aan: "Spare Vv: Watltz, 14° Phila: (Pa.). 
1 


2. Colo.—Griffin v. 15 
Colo. A. 487, 63 P 809. 

Ind:—Goodbub v. Hornung, 127 Ind. 
181, 26 NE 770. 

Kan.—Nixon v. Cydon Lodge No. 5, 
56 Kan. 298, 43 P 236. 

Ky.—Kinsey v. Hilerman, 110 Ky. 
948, 62 SW 1009, 23 KyL 913. 

Mass.—Savoie Quarry, etc., Co. v. 
Ziman, 234 Mass. 210, 125 NE 167. 

Minn.—O’Neil v. St. Olaf’s School, 
26 Minn. 329, 4 NW 47. 

N. D.—Mahon y. Surerus, 9 N. D. 
57, 81 NW: 64. 

Or.—Willamette 


Seymour, ° 


Falls Transp., 


etc., ee v. Riley, 1 Or. 183. 
D.—Atlas Lumber Co. v. Semm- 
Jer, 205 NW 376. 


Wyo.—Becker v. Hopper, 22 Wyo. 
237, 138 P 179, AnnCas1916D 1041. 
3. Natural Carbon Paint Co. v. 


Fred Bredel Co., 193 Fed. 897, 114 


_CCA 111 (applying law of Illinois); 


North Side Sash, etc., Co. v. Hecht, 
295 Ill. 615, 129° NE 273 [rev~216 Il). 
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rights.” 


liens 


the 


A. 464]; Treloar v. Hamilton, 225 Il. 
102; 80 NE 75; Joseph N. Eidendrath 
Co. v. Gebhardt, 222 Ill. 118, 78 NE 
22; Kendall v. Fader, 199 Til; 294, 65 
NE 318; Andrews, etc., Coe we Atwood, 
167 Ill. 249, 47 NE 387 [foll Mc- 
Nicholas v. "Tinsler, 127 Ill. A. 381 
(aff 235 Ill. 493, 85 NE ey Springer 
v. Bowerman, 15 Tl. A. 3521; Uni- 
versal Portland Cement Co. Vit Sie 
Joseph Sisters of Charity, 216 Tl. A. 
163; Hollowell v. Schraden, 97%Oh. AS 
306; Holland v. Spurrier Lumber Cox 
100 Okl. 288, 289, 229 P 206. 

“There can be no question but that 
the law in effect at the time the con- 
tract was made would be controlling.”’ 
Holland vy. Spurrier Lumber Co., su- 
pra. 

4 Cal.—McCrea v. Craig, 23 Cal. 
522. 
ae Pe es v. Steinmitz, 37 Ill. A. 

Kan.—Main St. Hotel Co. v. Horton 
Hardware Co., 56 Kan. 448, 43 P 769; 
Nixon v. Cydon Lodge No. 5, 56 Kan. 
298) "43° P +236. 

Ky.—Kinsey v. Hilerman, 110 Ky. 
948, 62 SW 1009,-23 KyL 913. 

Minn.—Willim v. Bernheimer, 5 
Minn. 288. 
nae Oe v. Hoffman, 32 Mo. 

4, 

N. Y.—Heckmann v. Pinkney, 8 
Daly 466, 6 AbbNCas 371 [aff 81 N. 
Bg 7a lah 

N. D.—Mahon v. Surerus, 9 N. D. 
57, 81 NW 64. 

Oh.—Lane v. Thomas, 25 Oh. Cir. 
Ct. 303; Kloeppinger v. Grasser, 25 
Oh. Cir. Ct. 90; In re Mechanics’ Lien 
Land, 5 OhS&CP 564, 7 OhNP 668. 

Or.—Willamette Falls Transp., 


etc., Co. v. Riley,,1 Or. 183. 
Ss. C.—wWaring v. Miller Batting, 
ete, "Con, 26 S.C, BH0) 15 “SHei32) 


YTenn.—Phillips v. Mason, 7 Heisk. 
61. 

Wash.—Hopkins v. Jamieson-Dixon 
Mill Co., 11 Wash. 308, 39 PRP 815; 
Seattle, ‘etc., “RR: Co. v.- Ah -Kow, 2 
Wash. T. 36, 3 P 188. 

See Montjoy v. Heward School 
Dist. Corp., (Sask.) 10 WestLR 282 
(enforcement of lien depends upon 
law in force at time lien is filed). 

5. Berndt v. Armknecht, 50 Ill. A. 
467; Chertock v. Morang, 228 Mass. 
598, 118 NE 285. 

{a] Application of rule.—Where a 
notice of a mechanic’s lien is filed 
under and as required by the Me- 
chanics’ Lien Law (L. [1851] ¢ 513), 
and proceedings are commenced to 
enforce it prior to the taking effect 
of the later statute (L. [1863] ¢ 500), 
the provision of the later statute 
that liens shall in all cases cease 
after one year unless by order of the 
court the lien is continued does not 
apply, but the lien continues after 
the expiration of the year and until 
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but the lien must be enforced’ by the law in 
force at the time the necessary proceedings are 
had for that purpose,‘ that is, at the time they are 
instituted,®> unless there is some saving clause in 
the new law with regard to rights acquired under 
the old law,® or unless to require enforcement under 
the new remedy would infringe substantial vested 
However, where the right to a lien has 
accrued under a ‘statute allowing a certain time 
in which to perfect or enforce the lien, such time 
will not as a rule be cut down by a subsequent 
statute allowing a shorter time;® and where the 
new statute extends the time for enforcement of 
the lien, it will be held applicable.® 
privilege, both by the preéxisting law and by the 
statute amending it is made to depend upon and 
to date from its registration, the effects of a regis- 
tration effected only after the coming into force 
of the amending statute are governed “by the pro- 
visions of that statute,’? although the work or ma- 
terial for which the privilege is claimed was done 
or furnished before the statute took effect.1! 


Where a 


When 


rendition of judgment (Fitzpatrick v. 
Boylan, 57 N. Y. 433 

6. Bitter v. Mouat Lumber, etc., 
Co., 10 "Golo: At 30751 Pro 19s Smalt 
vi Foley, 8° Colo. A 435, "47 P64 
{foll Chicago Lumber Co. vy. Dillon, 
13* Golo, Ai" 296; 564P 98 9iee Stone: -v: 
Tyler, 173 Ill. 147, 50 NE 688; Con- 
rad v. Starr, 50 Iowa 470; Brodt v. ~ 
Rohkar, 48 Towa 36; Welde v. Hen- 
derson, 6 NYS 176. 

[a] fhe Washington Lien Act of 
1893 did not require actions subse- 
quently brought to enforce liens for 
labor and materials previously fur- 
nished to be proceeded with under the 
previous law. Hopkins v. Jamieson- 
Dixon Mill Co., 11 Wash. 308, 39 P 


815. 
[b] Statement for lien—(1) In 
view of the saving clause in L. 


(1889) c¢ 200, the statement for the 
lien, both as to its contents and the 
time of filing, comes under the law in 
force when the right to the lien ac- 
crued and became complete. Hill v. 
Lovell, 47 Minn. 293, 50 NW _ 81; 
Bardwell v. Mann, 46 Minn. 285, 48 
NW 1120. (2) Where all the ma- 
terials were delivered betore the law 
of 1889 went into etfect, the prior 
law controlled as to the time of filing 
the statement. Nelson v. Sykes, 44 
Minn. 68, 46 NW 207. (3) But where 
part of the materials were furnished 
before and part after the law of 1889 
went into effect, that law governed as 
to what the statement should contain. 
Bie v. Woodruff, 45 Minn. 10, 47 NW 

7. Spangler v. Green, 21 Colo. 505, 
42 P 674, 52 AmSR 259; Tabor-Pierce 
Lumber Co, v. International -Trust 
Cory UFC OlO MATOS 75 1508 

Vosted rights under lien laws gen- 
erally see Constitutional Law § 522. 

8. Montgomery v. Allen, 107 Ky. 
298, 53 SW 813, 21 KyL 1001; Fox v. 
Somerset Odd Fellows Hall, ete., Co., 
54 SW 835, 21 KyL 1272; Nystrom v. 
Hamm, 47 Minn. 33, 49 NW 394; 
Nystrom v. London, ete., Mortg. Co., 
47 Minn. 31, 49 NW 394; Nelson v. 
Sykes, 44 Minn. 68, 46 NW 207. 
Joseph N. Eisendrath Co. v. Geb- 
hardt, 222 Ill. 113, 78 NE 22 (the 
statute in force at the date of the 
execution of the contract governs as 
to the time for bringing suit to en- 
force the lien). 

9. Trim v. Willoughby, 44 HowPr 


GNPPY, ELS oF 
10. Cantin v. Chevalier, 52 Que. 
Super. 97; Montreal vy. Lefebvre, 14 


Que. Super. 473 [aff 9 Q 
(app dism [1900] A. C. 600, 
Ale? (Can) © 57-7). 

11. .Cantin v. Chevalier, 52 Que. 
Super. 97; Montreal v. Lefebvre, 14 
Que. Super. 473 [aff 9 Que. Q. B. 282 
(app dism Pore PEL Oy} 600, [1900] A. 
C.(Can.) 577). 


ue. Q. B. 282 
(190¢4 


56 [40 C.J] 
a mechanics’ lien law is repealed’? or superseded, 
all inchoate rights under the old law are destroyed,'® 
unless there is a saving clause as to such 
rights;1* but the courts will give effect to an in- 
tent apparent in the statute to preserve or con- 
tinue,!® rather than destroy,'® rights under the old 
law, and to allow their enforcement under the new 
law.17_ Where the right has become vested, it is 


Iv. CAPACITY TO 


[§ 17] Generally whoever is competent to make 
the contract which is the basis of the len’? has 
capacity to acquire the lien.24 The term ‘‘person,’’ 
as used in a statute providing for liens in favor 
of any person who furnishes labor or materials 
in the erection of any building or other improve- 
ment, is construed to mean either a natural or an 
artificial person.25 Thus the len may be acquired 
by a partnership;?* but the administrator of a 
partnership estate cannot contract in the name of 
the partnership for the sale of material,” and hence 
cannot enforce a lien as such administrator for ma- 

12. See statutory provisions; and 
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subcontractors, workmen, and mate- 


[§§ 16-17 


of course not affected.1® A general statute proyad- 
ing that the provisions of any statute, so far-as 
they are the same as any prior statute, shall be 
construed as a continuation of such prior statute 
and not as a new enactment,’® is applicable, in a 
proper case, to provisions of mechanics’ lien stat- 
utes.2° Of course, a court of equity has no power 
to amend the statute.** 


ACQUIRE LIEN? 


terials so furnished.28 Also, the lien may ordi- 
narily be acquired by a corporation,”® either do- 
mestic®® or foreign.*t However, a corporation 
organized for the purpose of manufacturing and 
selling lumber is not entitled to a lien for labor 
performed,*? as the act is beyond its corporate 
powers.®% Also, municipal corporations authorized 
to make a public improvement at the expense of 
property owners on the failure of the latter to do 
so are not entitled to file mechanics’ hens against 
the property for the expense.** Unless the bene- 
fit of the statutes is expressly restricted to resi- 


25. Ga.—Loudon v. Coleman, 59 


cases infra this note. 

[a] Statutes held repealed.—(1) 
Civ. Code art 2775, so far as it re- 
quires contracts for work to be done 
by contractors to be reduced to 
writing and recorded, and art 3274, 
requiring recording of contract in 
order to secure privilege, are incon- 
sistent with, and repealed by, Act 
(1916) No, 229, relative to such privi- 
leges. Rose v. Eunice Electric Thea- 
tretCo., 154 0bha. 84,697 VS — 322." 22). 
L. (1863) c 500, a mechanics’ lien 
law for the city of New York, was 
repealed by L. (1875) ec 379, which 
covers the whole subject of liens in 
the city of New York. Heckmann v. 
Pinkney, 81 N. Y. 211 [aff 8 Daly 466, 
6 AbbNCas 3871]. (3) Act June 4, 
1901 (P. L. p 431), repealed all prior 
acts relating to mechanics’ liens. 
Todd v. Gernert, 223 Pa. 103, 72 A 
249; Seelar v. East End Mantle, etc., 
Co., 58 Pa. Super. 119. 

[b] Statutes held not repealed.— 
(1) A statute giving a lien to a prin- 
cipal contractor was not repealed by 
a statute giving a lien to subcon- 
tractors, laborers, and materialmen 
in the event ‘that the owner does not 
require a bond from the principal 
contractor conditioned for the pay- 
ment of all claims of subcontractors, 
laborers, and materialmen which 
might be the basis of liens. Beloate 
v. Baker, 126 Ark. 67, 189 SW 354. 
(2) Rev. Codes § 5111, providing for 
liens for labor or material furnished 
for any building for any county, city, 
town or school district, etc., was’ not 
repealed by Act March 13, 1909 (Sess. 
L. [1909] p 165), providing that, 
where any person contracts with the 
state, county, city, etc., for the con- 
struction or repair of a public work, 
he shall give bond for the use of 
laborers, materialmen, etc. Chamber- 
lain v. Lewiston, 23 Ida. 154, 129 P 
1069. (3) The Mechanics’ Lien Act 
of 1903 does not repeal by implication 
those sections of the Torrens Act af- 
fecting claimants for mechanics’ liens 
so far as the claims have to do with 
land registered under the provisions 
of that act. Bowers v. Jarrell, 210 
Ill. A. 256; Hacken vy. Isenberg, 210 
Ill, A. 120 [rev on other grounds 288 
Tll. 589, 124 NE 306]. (4) Act (1916) 
No. 229, giving privilege to mechan- 
ics, builders, artisans, workmen, la- 
borers, etc., who shall do any work 
on or furnish materials for any build- 
ing, etc., does not repeal by impli- 
cation Civ. Code art 3249, specifying 
creditors who have privilege on im- 
movables. Conroy vy. Pine Belt Oil 
Co., 143° La. 879, 79 S 523..°(5) Civ. 
Code arts 2772-2776, relating to a 
builder’s lien and the privilege of 


rialmen, were not repealed by Act 
(1908) No. 65. Carolina Portland Ce- 
ment Co. v. Southern Wood Distil- 


‘lates, etc., Co., 137 La. 469, 68 S 831. 


(6) The Mechanics’ Lien Law (L. 
[1880] c 486), applicable generally to 
the cities of the state did not repeal 
the special act (L. [1875] ec 379) for 
the city of New York. McKenna v. 
Edmundstone, 91 N. Y. 231, 64 HowPr 
461 [aff 10 Daly 410]. (7) Also such 
statute did not repeal the statute 
(L. [1862] ¢ 478), applicable to Kings 
County. Graf v. Self, 109 N. Y. 369, 
16 NE 551. 

13. Colo.— Purmort_ v. Tucker 
Lumber Co., 2 Colo. 470. 

Ill.—Holcomb v. Boynton, 151 Ill. 
294, 37 NE 1031; Boynton v. Holcomb, 
49 Til. A. 503. 

Me.—Frost v. Ilsley, 54 Me. 345. 

Mich.—Kirkwood v. Hoxie, 95 Mich. 
62, 54 NW 720, 35 AmSR 549; Hanes 
v. Wadey, 73 Mich. 178, 41 NW 222, 
2 LRA 498. 

Minn.—Dunwell v. Bidwell, 8 Minn. 
34; Bailey v. Mason, 4 Minn. 546. 

14. Weber v. Bushnell, 171 Ill. 587, 
49 NE 728 [rev 69 Ill. A. 26]; Christ- 
man v. Charleville, 36 Mo. 610; Seat- 
tle, ete., R. Co. v. Ah Kow, 2 Wash. T. 
BOrO de BLS Se 


15. Ainslie v. Kohn, 16 Or. 363, 19 
Psat 
[a] The Mechanics’ Lien Law for 


the city of New York (L. [1863] ¢c 
500), repealed the former lien law 
(L. [1851] e¢ 513), as to all liens sub- 
sequently created, but continued it 
in force as to existing liens. Fitz- 
patrick v. Boylan, 57 N. Y. 433. 

16. Sabin v. Connor, 21 F. Cas. No. 
12,197; Turney v. Saunders, 5 Ill. 527. 

17.. Turney: v. Saunders, supra; 
Ainslee v. Kohn, 16 Or. 3638, 19 P 97. 

18. Weaver v. Sells, 10 Kan. 609; 
See v. Kolodny, 227 Mass. 446, 116 
NE 888; Craig v. Herzman, 9 .N. D. 
140, 81 NW 288. - 

[a] The giving of a bond under 
Acts (1889) ec 168 § 18 does not op- 
erate to divest a lien, the right to 
which accrued under the act of 1872. 
Main St, Hotel Co. v. Horton Hard- 
ware Co., 56 Kan. 448, 43 P 769. 

19. See statutory provisions. 

20. Hacken vy. Isenberg, 288 Ill. 
589, 124 NE 3806 [rev 210 Ill. A. 120]; 
Whale-Phillips Co. v. Fitzgerald, 225 
IND ole Pa Lee Glos 


21. Hale v. Coleman, 22 Oh. Cir. 
Ctre Ns ous 
22. Persons entitled to lien see 


infra §§ 139-178. 


23. See infra § 77 et sea. 
24. Donahy v. Clapp, 12 Cush. 
(Mass.) 440; Husted v. Mathes, 77 


N. Y. 388; Fagan v. Boyle Ice Mach. 
Co., 65 Tex. 324, 


Ga. 653. 
Ind.—Wood v. Isgrigg Lumber Co., 
71 Ind. A. 64, 123 NE 702 [quot Cyc]. 


Nebr.——Chapman v. Brewer, 43 
Nebr. 890, 62 NW 320, 47 AmSR 
yay 


N. Y.—Gaskell v. Beard, 58 Hun 
101; 11 NYS! 399: 

Tex.—Fagan vy. Boyle Ice Mach, Co., 
65 Tex. 324, 

Utah.—Doane v. Clinton, 2 Utah 


417. 

Chambersburg Woollen Mfg. 
Co. v. Hazelet, 3 Brewst. (Pa.) 98; 
Doane v. Clinton, 2 Utah 417; Bicker- 
ton v. Dakin, 20 Ont. 192 [aff 20 Ont. 
695]. 

{a] The death of one of two part- 
ners who are delivering materials un- 
der a Special contract does not pre- 
vent the survivor from going on with 
the contract and claiming a mechan- 
ic’s lien for the whole; aliter as to 
materials furnished on running ac- 


count. Miller v. Hoffman, 26 Mo. A. 
£99: 
27. Richardson vy. O’Connell, 88 


Mo. A. 12. 


28. Richardson vy. O’Connell, supra. 
29. Tennis Bros. Co. v. Wetzel, 
ete., R.. Co.,.140 Wed. 198 [Taf& 145 


Fed. 458, 75 CCA 266, 7 AnnCas 426]; 
Wood v. Isgrigg Lumber Co,, 71 Ind. 
A. 64, 123 “NBI1702;.703 [auot ‘Cycle 
Doane v. Clinton, 2 Utah 417. 

“Under the Mechanic’s Lien Law 
of this state a corporation may ac- 


quire a lien for materials.’”’ Wood v. 
Isgrigg Lumber Co., supra. 
30. Chapman vy. Brewer, 43 Nebr. 


890, 62 NW 320, 47 AmSR 779; Gas- 
kell v. Beard, 58 Hun 101, 11 NYS 399. 

31. Ala.—Cook v. Rome Brick Co., 
98 Ala. 409, 12 S 918. 


(ce eee v. Coleman, 59 Ga. 
Nebr.—Chapman v. Brewer, 43 


Nebr. 890, 62 NW 3820, 47 AmSR 779. 
N. Y.—New York Architectural Ter- 
ra-Cotta Co. v. Williams, 102 App. 
Div. 1, 92 NYS 808 [aff 184 N. Y. 579, 
TENE 292A. 
Or.—Dalles Lumber, ete., Co. v. 
Wasco Woolen Mfg. Co., 3 Or. 527. 
Tex.—Fagan v. Boyle Ice Mach. Co., 
65 Tex, 324. 
Pe gum Car v. Clinton, -2)\ Uitah 
Wash.—Huttig Bros. Mfg. Co. v. 
ey. Hotel Co., 6 Wash. 122, 32 P 
Alta.—Wortman v. Frid-Lewis Co., 
33 WestLR 119, 9 WestWkly 812. 


32. Dalles Lumber, ete. Co. ws 
Wasco Woolen Mfg. Co., 3 Or. 527. 
33. Dalles Lumber, etc, Co.. v 


Wasco Woolen Mfg. Co., 3 Or. 527. — 
34. Mauch Chuck y. Shortz, 61 Pa. 
399; Yates v. Meadville, 56 Pa. 21. 


Yor later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


‘ 


§§ 17-19] 


dents of the state or particular locality,?> non- 
residents as well as residents of the state may 
The owner of property 
eannot enforce a mechanic’s lien on it to the 
prejudice of third persons who hold liens on it.?* 
The rule has been applied by holding that a mem- 


be entitled to the lien.%¢ 


MECHANICS’ LIENS 


lien.?° 


ber of an unincorporated association cannot acquire 


V. PROPERTY, 


[§ 18] A. Property—1. Scope of Treatment. 
is intended to consider here only the question 
whether certain property, by virtue of its nature 
or the nature of its use or ownership, is not sub- 
The extent of the prop- 


ject to a mechanic’s lien. 
erty covered or affected by the 


35. Miller v. Cumberland Cotton 
Factory, 26 Md. 478 


2 Ga. —Thurman y. Kyle, 71 Ga. 
628. 
; A Sar aera v. Sawyer, 37 Mich. 
Giles 
|e v. Little, 17 Minn. 
4 


N. M.—Genest v. Las Vegas Ma- 
sonic Bldg. Assoc., 11 N. M. 251, 67 
P 743. 

N. Y.—Campbell v. Coon, 149 N. Y. 
556, 44 NE 300, 38 LRA 410 [rev 8 
Mise. 234, 235, 28 NYS 561]; Matter 
of Simonds Furnace Co., 30 Misc.. 209, 
61 NYS 974 

Pa.—Voigtman v. S. R. Moss Cigar 
Cog 13> PaS Dist. 729; 

Tenn.—Greenwood_ v. Tennessee 
Mfg. Co., etce., 2 Swan 130. 

Tex.—Fagan vy. Boyle Ice Mach. Co., 


65 Tex. 324. 

37. Stevenson Stonehill, 5 
Whart. (Pa.) 301; Texas Fidelity, 
etc., Co. v. Elliott, (Tex. Civ. A.) 195 
SW 301. 

38. Feinour v. Farmers’ Alliance, 
27 Pa. Co. 257, 8 North Co. 315. 

- 39. Babb v. Reed, 5 Rawle (Pa.) 
151, 28 AmD 650. 

40. Ross v. Gorman, 1 Alta. L. 516, 
9 WestLR 319. 

‘ 41. See infra §§ 337-349. 

42. Cross references: 

Building used by foreign ambassador 
* see Ambassadors and Consuls § 27 

note 92 [a]. 

Land occupied by- homestead claimant 

see infra § 25. 

43.. Jewell County v. Snodgrass, 
ete., Mfg. Co., 52 Kan. 253, 34 P 741; 
Badger Lumber Co. v. Marion Water 
Supply, etce., Co.; 48 Kan. 187, 30 P 
117, 30 AmSR 306; Saline County 
School Dist. No. 2 v. Conrad, 17 Kan. 
522; Wilson v. Anderson County 
School Dist. No. 2, 17 Kan. 104; To- 


Vv. 


peka v. Thomas, 1 Kan, A. 113, 40 P 
930. 
{a] Effect of statute requiring 


bond.—Civ. Code §§ 638e, 638f, pro- 
viding that a contractor on public 
work shall give bond, on which any 
person having a claim for work or 
material may sue, do not take from 
the laborer or materialman his right 
to a mechanie’s lien upon a public 
building. Jewell County v. Snodgrass, 
ete., Mfg. Co., 52 Kan. 253, 34 P 741. 
. [b] “Kansas stands almost alone 
in holding to the rule that liens will 
lie against public property devoted 
solely to the use of. the public.” 
Hutchinson v. Krueger, 34 Okl. 23, 32, 
124 P 591, 41 LRANS 315, AnnCas 
1914C 98. 

44. U.S.—In re Schilling, 251 Fed. 
966 (stating law of Ohio). 

Ala.—Nunnally v. Dorand, 119 Ala. 
539, 18 S 5. 

Ark.—Plummer vy. Marianna School 
Dist. No. 1, 90 Ark. 236, 118 SW 1011, 
134 AmSR 28, 17 AnnCas 508. 

* Cal.—Miles v.° Ryan, 172 Cal. 205, 
157 P 5; Bates v. Santa Barbara 
County, 90 Cal. 543, 27 P 438; Mayr- 
hofer v. San Diego "Bd. of Education, 
89 Cal. 110, 26 P 646, 23 AmSR 451; 
Goldtree v. San Diego, 8 Cal. A. 505, 
97' P 216, 8 Cal. AY 512, 97 B218, 

-~-Colo.—Fisher_ v. Pioneer Constr. 
Co., 62 Colo. 538, 163 P 851; Western 


Sivnen 


ESTATES, OR 
It 


cept in a few 


hen, or against 


Lumber, etc., 
A. 461, 130 P 1027, 1028 [cit Cyc]. 

Conn. —National Fireproofing Co. v. 
Huntington, 81 Conn. 632, 71 A 911, 
129 AmSR 228, 20 LRANS 261. 

Del.—Oliphant v. State Bd. of Edu- 
cation, 126 A 44. 

Ga.—Neal-Millard Co. v. Chatham 
Academy, 121 Ga. 208, 48 SE 978; 
Albany v. Lynch, 119 Ga. 491, 46 SE 
622. 

Ida.—Storey v. Nampa, etc., 
Dist., 32 Ida. 713, 187 P 946. 

Ill._—MecMillan vy. Joseph P. Casey 
Co., 311 Ill. 584, 143 NE 468; Bouton 
v. McDonough County, 84 Ill. 3884; 
District No. 3 Bd. of Education v. 
Neidenberger, 78 Ill. 58; State Bd. of 
Education v. Greenbaum, 39 Ill. 609; 
cus Vou Uuane, setc:, “CO; OLELlls Ae 
560. 

Ind.—Secrist v. Delaware County, 
100 Ind. 59; Lowe v. Howard County, 
94 Ind. 553; Parke County v. O’Con- 
ner, 86 Ind. 531, 44 AmR 338; Town- 
send y. Cleveland Fire Proofing Co., 
18 Ind. A. 568, 47 NE 707. 

Iowa.—Des Moines Bridge, etc., 
Works v. Plane, 163 Iowa 18, 143 NW 
866; Breneman v. Harvey, 70 Iowa 
479, 30 NW. 846; Whiting v. Story 
County, 54 Iowa 81, 6 NW 137, 37 
AmR 189; Loring v. Small, 50 Iowa 
271, 32 AmR 136; Lewis v. Chickasaw 
County, 50 Iowa 234. 

Ky.—Noonan v. Hastings, 101 Ky. 
312, 41 SW 32, 19 KyL 485, 72 AmSR 
419; Roe v. Scanlan, 98 Ky. 24, 32 
SW 216, 17 KyL 595. 

La.—Red River Valley Bank, etc., 
Co. v. Louisiana Petrolithic Constr. 
@o., 42° 1aa..78382 77 S .763; se Barrett 
Mfg. Co. v. New Orleans, 133 La. 
1022, 68 S 505, 50 LRANS 469 [quot 
Cyc and expl Pullis Bros. Iron Co. v. 
Natchitoches Parish, 51 La. Ann. 1377, 
26 S 402; Schwartz v. Saiter, 40 La. 
Ann. 264, 4 S 77; McKnight v. Grant’s 
Parish, 30 La. Ann. 361, 31 AmR 226]. 

Me.—A. L. Goss, etc., Co. v. Green- 
leaf Co., 98 Me. 436, 57 A 581. 

Mass.—Prindiville v. Boston, ete., 
R. Co., 226 Mass. 148, 115 NE 299; 
Friedman Co. v. Hampden County, 204 
Mass. 494, 90 NE 851. 

Mich.—Ford v. State Bd. of Educa- 
tion, 166 Mich. 658, 132 NW 467; 
Knapp: v. Swaney, 56 Mich. 345, 23 
NW 162, 56 AmR 397. 

Minn.—Burlington Mfg. Co. v. 
Courthouse, etc., Comrs., 67 Minn. 
327, 69 NW 1091. 

Miss.—Panola County v. Gillen, 59 
Miss. 198. 

Mo.—St. Louis. v. O’Neil Lumber 
Co., 114 Mo. 74, 21 SW 484. 

Nebr.—Ripley v. Gage County, 3 
Nebr: 397. 

N. J.— Frank v. Hudson County, 39 
N. J. Li. 347, 

N. Y.—Leonard v. Brooklyn, 71 N. 
Y. 498, 27 AmR 80 [aff 7 Hun 73]; 
Poillon v. New York, 47_N. Y. 666; 
Tice v. Atlantic Constr. Co., 52 App. 
Div. 284, 65 NYS 79. 

N. C.—-Hutchinson v. Iredell Coun- 
ty, i712 N. C. 844, 90 SE 892; Morgan- 
town Hardware Co. v. Morg rantown 
Graded Schools, 151 N. C, 507, 66 SE 


583. 
N. D.—Arrison v. North Dakota 
Nat. Guard Co. D, 12 N. D. 554, 98 NW 


in 


[40 C.J.] 57 


a lien on the property of the association,*® which 
will be available as against the lens of other 
persons who are not members; 329 but it has been 
held not applicable as regards an owner of the 
property who is a member of a firm claiming a 


INTERESTS SUBJECT TO LIEN 


which it may be enforced, will be discussed in a 
subsequent chapter of this article.*? 
[§ 19] 2. Public Property*?—a. In General. 


Ex- 
jurisdictions,#? a public building 


or other public property devoted to public use is 
not subject to a mechanic’s lien,** it being con- 


Co. v. Golden, 23 Colo. ] 88, 


1 AnnCas 368. 


Oh.—State v. Citizens. Trust, etc., 
Co., 15 OhNPNS 149. 

Okl.—Donaldson v. Benight, 105 
Okl. 108, 282 P 116; School Dist. No. 


27 v. Graham, 45 Okl. 531, 146 P 213; 
Western Terra Cotta Co. v. Shawnee 
Bd. of Education, 39 Okl. 716, 136 P 
595; Hutchinson y. Krueger, 34 Okl. 
23, 124 P 591; 592; 41 LRANS (315, 
AnnCas1914C 98 [cit and reviewing 
authorities]. 

Or.—Portland Lumbering, etc., Co. 
v. Multnomah County School Dist. 
Now 15.03; O735283) 110 sPF3605 

Pa.—Foster v. Fowler, 60 Pa. 27; 
Wilson v. Huntington County, 7 
Watts & S. 197. 

R. I.—Ferguson v. Neilson, 17 R. I. 
ae 20 A 229, 33 AmSR 855, 9 LRA 

Tex.—Dallas v. Loonie, 83 Tex. 291, 
18 SW 726; Atascosa County v. An- 
gus, 83 Tex. 202, 18 SW 563, 29 AmSR 
637; Mosher. Mfg. Co. v. Equitable 
Surety Co., (Commn. A.) 229 SW 318 
[rev (Civ. A.) 202 SW 788]; Peterson 
v. Stolz, (Civ. A.) 269 SW 113; Gen- 
eral Bonding, etc., Ins. Co. v. Dallas, 
(Civ. A.) 175 SW 1098; Jones Lumber 
Co. v. Guaranty State *Bank, etc... Co., 
(Civ. A.) 157 SW 472; Herring-Hall- 
Marvin Co. v. Kroeger, 23 Tex. Civ. 
A. 672, 57 SW 980. 

Utah.—Mountain States’ Supply Co. 
a eae -Allen Co., 68 Utah, 384, 225 


Va.—Phillips v. State Univ., 97 Va. 
472, 34 SE 66, 47 LRA 284; Hicks v. 
Roanoke Brick Compo Va. (Za Ar 
SE 596; Manly Mfz. Cos We Broaddus, 
94 Va. 547, 27 SE 438. 

W. Va.—J. E. Moss Iron Works v. 
Jackson County, Ct., 89 W. Va. 367, 
109 SE 3438, 26 ALR’ 319; Hall’s Safe, 
etc., Co. y. Scites, 38 W. Va. 691, 18 
SE 895. 

Wis.—Platteville v. Bell, 66 Wis. 
326, 28 NW 404; Wilkinson vy. Hoff- 
man, 61 Wis. 637, 21 NW 816. 

Wy o.—Peters v. Killibrew, 24: Wyo. 
53; td Pages [citeCy-e]. 

‘one general rule, supported not 
only by reason but by the overwhelm- 
ing weight of authority, is that a me- 
chanic’s lien does not attach to pub- 
lic property unless provided by stat- 
ute.”’ Storey v. Nampa, ete., Irr. 
Dist.; 32: Ida.. 713, 722,.187 -—P 946. 

“Public buildings owned or being 
constructed by public authority out 
of public funds are not within the 
purview of mechanics’ lien laws, un- 
less expressly so provided.’ In re 
Schilling, 251 Fed. 966, 971. 

“With very marked unanimity the 
decisions of the country hold that 
there can be no lien for labor or 
materials fastened upon a property 
belonging to the public and used for 
public purposes.” Oliphant v. State 
Bd. of Education, (Del.) 126 A 44, 45. 

“It is well settled by the decisions 
of this state that materialmen, labor- 
ers, etc., cannot fix a lien upon pub- 
lic works for money due them for 
material furnished or labor performed 
in the construction of such works.” 
General Bonding, etc., Ins. Co. v. Dal- 
las, (Tex. Civ. A.) 175 SW 1098, 1099. 

“The general rule that a lien will 
not lie against public property de. 


58 [40 C.J.] 


sidered that, unless it is expressly made subject 
to such lien by statute,*® it is by implication ex- 
empted from the operation of the len laws.*® 
reasons for the rule are that ‘a hen on such prop- 
erty would be contrary to public policy** and also 
would be unenforceable,#® the ordinary mode of 
enforcing a lien being a sale of the property,*® 
and property of a public corporation held for a 
publie use not being subject to levy and sale under 


execution or other process.®° 


Lien on fund. In some eases the fund appropri- 
ated or set apart for the erection of a public build- 


voted exclusively to public use has 
been almost universally adopted in 
the various states of the Union.” 
Hutchinson v. Krueger, 34 Okl. 28, 25, 
124 P 591, 41 LRANS 315, AnnCas 
1914C 98. 

{a] Equitable lien.—As there can 
be no statutory lien, it necessarily 
follows that there can be no equitable 
lien, for it is the policy of the law 
that public buildings used for public 
purposes cannot be burdened with 
liens the enforcement of which would 
divest the public of their rights in 
them. Townsend v. Cleveland Fire 
Proofing Co., 18 Ind. A. 568, 47 NE 
rh Gs 

45. See statutory provisions; 
cases infra this note. 

{a] Necessity of express statutory 
provisions.—“Inclusion by reference 
or interpretation is not sufficient, 
when the right to perfect a mechan- 
iec’s lien or materialman’s lien upon 
public buildings is involved. To war- 
rant the creation and enforcement of 
such a lien against public buildings, 
the authority must be specific, posi- 
tive, and unmistakable in its meaning 
and terms. They must leave open 
no room for construction or interpre- 
tation. .... To subject property owned 
and used by the public for the trans- 
action of public business to mechan- 
ics’ liens, the authorization must, ac- 
cording to the general, indeed the al- 
most invariable rule, be unequivocal 
not inferential.’”’ Je Moss Iron 
Works v. Jackson County Ct., 89 W. 
Va. 367, 373, 109 SE 3438, 26 ALR 319. 

[b] Extension by construction.— 
(1) Some statutes allow a lien on 
the property of a county, city, town, 
or school district. Chamberlain v. 
Lewiston, 23 Ida. 154, 129 P 1069. 
(2) Such a statute will not be ex- 
tended by judicial construction to the 
property of any municipal corporation 
other than those specified. Storey v. 
Nampa, etc., Irr. Dist., 32 Ida. 713, 
187 P 946, 948 [cit Cyc] (irrigation 
district). 

[ec] Statutes requiring a  con- 
tractor’s bond (1) for the protection 
of persons furnishing labor or ma- 
terial for state, municipal, or other 
public work do not confer a lien, 
In re Schilling, 251 Fed. 966 (Ohio 
statute); Storey v. Nampa, etc., Irr. 
Dist., 32 Ida. 713,187 P 946; Ford 
v. State Bd. of Education, 166 Mich. 
658, 182 NW 467. (2) The federal 
statute providing for bonds in favor 
of those who furnish labor or ma- 
terial in the construction of public 
works is a recognition by congress 
of the inability of persons supplying 
contractors for public works with 
labor and materials to take liens on 
the public property of the United 
States, and is a substitute for a me- 
chanics’ lien law. U.S. v. Ansonia 
Brass, etce., Co., 218 U. S. 452, 31 SCt 
49, 54 L. ed. 1107; Peo. v. Metropoli- 
tan Surety Co., 211 N. Y. 107, 105 


NE 99. 

[d] Statute relating to priorities. 
—Under Code (1897) § 3102, provid- 
ing that subcontractors furnishing 
material for the construction of any 
building shall have claims against 
any public corporation constructing 
such building for labor and material 
furnished, which, due notice having 
been given, shall be entitled to prior- 


and 


MECHANICS’ LIENS 


The 


tractor.®? 


lien obtains,°% 


ing is held not subject to a lien.®* 
statutes authorize, in the case of a public build- 
ing or improvement, a lien for labor and material 
upon the fund appropriated and due the con- 


[§ 20] b. Applications and Limits of Rule. 
jurisdictions where the rule that public property de- 
voted to public use is not subject to a mechanic’s 
a mechanie’s lien cannot attach 


[§§ 19-20 


However, some 


In 


to, or be enforced against, crown property;°* the 


ity in the order in which they are 
filed, a subcontractor furnishing ma- 
terial for a public building acquires 
no lien on the building or on the 
moneys becoming due the contractor 
from the county, although to the ex- 
tent that he may acquire a right to 
priority as to the distribution of the 
fund, his claim is in the nature of a 
lien. Thompson vy. Stephens, 131 Iowa 
51, 107 NW 1905. 

46. Ill.— Bouton v. McDonough 
County, 84 Ill. 384; District No. 3 Bd. 
us Hducation vy. Neidenberger, 78 Ill. 

Iowa.—Loring v. Small, 
271, 32 AmR 136. 

Me.—Goss Co. v. Greenleaf, 98 Me. 
436, 57 A 581. 

Mass.—Prindiville v. Boston, etc., 
R. Co., 226 Mass. 148, 115 NE 299. 

Mich.—Knapp v. Swaney, 56 Mich. 
345, 23 NW 162, 56 AmR 397, 

N. J.—Frank v. Hudson County, 39 
yong L. 347. 


50 Iowa 


. Y.—Poillon v.. New York, 47 
N. Y. 666. 
Pa.—Foster v. Fowler, 60 Pa. 27. 


R, I.—Ferguson vy. Neilson, 17 R. I. 
81, 20 A 229, 383 AmSR 855, 9 LRA 
155; Hovey v. East Providence, 17 R. 
I, 80, 20 A 205, 9 LRA 156. 

47. Ark.—Plummer vy. Marianna 
School Dist. No. 1, 90 Ark. 236, 118 
one 1011, 1834 AmSR 28, 17 AnnCas 

Cal.—Goldtree v. San Diego, 8 Cal. 
Ay 505 /o97Pa2t6. 

Ga.—Neal-Millard Co. v. Chatham 
Academy, 121 Ga. 208, 48 SE 978. 

Ida.—Storey v. Nampa, ete., Irr. 
Dist., 32 Ida. 718, 187 P 946. 

Ill.—McMillan v. Joseph P. Casey 
Co., 311 Ill. 584, 143 NE 468. 

Ind.—Pike County v. Norrington, 82 
Ind. 190; Townsend vy. Cleveland Fire 
Boo uae Co., 18 Ind. A, 568, 47 NE 

Mass.—Prindiville v. Boston, ete., 
R. Co., 226 Mass. 148, 115 NE 299. 

R. I.—Ferguson v. Neilson, 17 R. I. 
81, 20 A 229, 383 AmSR 855, 9 LRA 


155. 
Tex.—Peterson v. Stolz, (Civ. <A.) 
269 SW 113. 


W. Va.—J. E. Moss Iron Works v. 
Jackson County Ct., 89 W. Va. 367, 
109° SE 343, 26) ALR 319. 

Wis.—Wilkinson v. Hoffman, 61 
Wis. 637, 21 NW 816. 

Alta.—Western Canada Hardware 
Co., Ltd. v. Farrelly Bros., Ltd. 18 
Alta L. 596, 70 DomLR 480, 486, 
[1922] 3 WestWkly 1017 [cit Cyc]. 

Ont.—Queenston Quarries, Ltd. vy. 
Bennett, 24 OntWN 3861. 

And see Crane Creek Irr. Dist. v. 
Portland Wood Pipe Co., 231 Fed. 113, 
145 CCA 301 (discussing the point). 

48. Ala.—Scruggs vy. Decatur, 155 
Ala. 616, 46 S 989. 

Conn,.—National Fireproofing Co. v. 
Huntington, 81,Conn. 632) 718 AL 911; 
129 AmSR 228, 20 LRA 261. 

Ida.—Storey v. Nampa, 
Dist., 32 Ida. 713, 187 P 946. 

Iowa.—Whiting v. Story County, 
54 Iowa 81, 6 NW 137, 37 AmR 189; 
Charnock v. Colfax Dist. Tp., 51 Iowa 
70, 50 NW 286, 33 AmR 116; Loring 
v. Small, 50 Iowa 271, 32 AmR 136. 

Mass.—Prindiville v. Boston, etc., 
R. Co., 226 Mass. 148, 115 NE 299. 

Okl.—Hutchinson v. Krueger, 34 
Okl. 23, 124 P 591, 41 LRANS 8315, 


etc.,. . Irr. 


lands, buildings, or property of a state,°> county,°® 


AnnCas1914C 98. 

Va.—Phillips v. Virginia Univ., 97 
Va. 472, 34 SE 66, 47 LRA 284. 

W. Va.—J. E. Moss Iron Works v. 
Jackson County Ct., 89 W. Va. 367, 
109 SE 343, 26 ALR 319. 

{a] The right and remedy must 
stand or fall together. National Fire- 
proofing Co. v. Huntington, 81 Conn. 


632, 71 A, 911, 129. AmSR 228, 20 
LRANS 261. 

49. See infra XII, P, 1. 

50. See Executions § 105. See also 


States [36 Cyc 922]. 

51. Scruggs v. Decatur, 155 Ala. 
616, 46 S 989 (fund set apart by city 
for ‘construction of public school 
building); Peo. v. Butler, 2 Nebr. 5 
(fund set apart by legislature for 
construction of lunatic asylum). 

Lien on fund generally see infra §$ 
175-178. 

52. Goldtree v. San Diego, 8 Cal. 
A. 505, 97 P 216; McMillan v. Joseph 
P. Casey Co., 311 Ill. 584, 143 NE 468; 
Beardsley v. Brown, 71 Ill. A. 199; 
Trenton Public Instruction Comrs. 
v. Fell, 52.N. J:, Eq. 689, 29 A816; 
Bell v. New York, 105 N. Y. 139, 11 
NE 495. And see Municipal Corpora- 
tions [28 Cyc 1063]. 

[a] Operation of statute. — (1) 
Such a statute places lienors in the 
shoes of the contractor by subrogat- 
ing them to the latter’s right, if any, 
to enforce payment. Sexauer v. 
Burke, etc., Co., 228 N. Y. 341, 127 NB 
329. (2) However, it fastens no 
charge upon moneys, the price of an 
improvement, however clearly identi- 
fied, when once they have passed into 
the hands of contractors or subcon- 


tractors, Sexauer v. Burke, etc., Co., 
supra. 
{b] As against state—(1) Such a 


statute is held not to apply as against 
the state. Tice v, Atlantic Constr. 
Co., 52 App. Div. 284, 65 NYS 79; 
Mason v. New York State Hospital, 
50 Misc. 40, 100 NYS 272; State v. 
Morrow, 10 OhNPNS 279. (2) The 
reason is that the means of enforce- 
ment provided are limited to mu- 
nicipal corporations and do not apply 
to the state. Tice v. Atlantic Constr. 
Co., supra; State v. Morrow, supra. 

53. See supra § 19. 

54. Henderson v. Athol Coal Co., 
(N. S.) [1924] 3 DomLR 873; Queens- 
ton Quarries, Ltd. v. Bennett, 24 Ont 
WN 361. 

55. In re Fowble, 213 Fed. 676, 679 
[cit Cyc] (stating law of Maryland); 
Fenton v. Fenton Bldg. Co., 90 Conn. 
7, 96 A 145; National Fireproofing Co. 
v. Huntington, 81 Conn. 632, 71 A 911, 
129 AmSR 228, 20 LRANS 261; Rath- 
bun v. State, 15 Ida. 273, 97 P 3385; 
Porter v. Ville Platte, 158 La. 342, 
104 S 67. > 

56. Fenton v. Fenton Bldg. Co., 90 
Conn. 7, 96 A 145; McMillan v. Joseph 
P. Casey Co., 311 Ill. 584, 143 NE 468; 
Jackson County v. Freeborn Engineer- 
ing, etc., Co., 174 Mo. A. 28, 160 SW 
271; Hall’s Safe, etc., Co. v. Scites, 38 
W. Va. 691, 18 SE 895. And see cases 
infra this note. 

[a] County courthouse. — Bouton 
v. McDonough County, 84 Ill. 384; 
Parke County v. O’Conner, 86 Ind. 531, 
44 AmR 338; Whiting v. Story County, 
54 Iowa 81, 6 NW 1387, 37. AmR 189; 
Burlington Mfg. Co. v. Courthouse, 
ete., Comrs., 67 Minn. 327, 69 NW 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, . 


§ 20] 


or town;°? the property of a municipality used for 
public purposes ;°® the property of an irrigation dis- 
trict ;°° levees ;®° a public library erected by a town,® 
or by an individual, on land of a municipal corpora- 
tion ;° public roads®* or public bridges constituting 
parts of public highways ;** or, except in some juris- 
dictions,®> public school property,®® such as publie 
school buildings® or the lots on which they stand.®§ 
However, land acquired by a city for industrial 


MECHANICS’ LIENS 


purposes may be subject to a lien;®® and it is held 


1091; Snow v. Durham County, 112 
N. C. 335, 17-SE 176; Atascosa County 
v. Angus, 83 Tex. 202, 18 SW 563, 29 
AmSR 637; Mosher Mfg. Co. v. Equit- 
able Surety Co., (Tex. Commn. A.) 
229 SW 318 [rev (Civ. A.) 202 SW 
788]; J. E. Moss Iron Works v. Jack- 
-son County Ct., 89 W. Va. 367, 109 
SE 343, 26 ALR 319. 

County bridge see infra text and 
note 64 [a]. 

57. Fenton v. Fenton Bldg. Co., 90 
Conn. 7, 96 A 145. 

Public library see infra text and 
note 61. 

58. Ala,—Russell v. Oneonta, 199 
Ala. 64, 73 S 986; oapeee v. Decatur, 
155 Ala. 616, 46 $9 
‘ Del. — Emory Vis eer 19 Del. 67, 
65 A 1118. 

Ind.—Portland v. Holmes, 57 Ind. 
A. 706, 107 NE 322; Portland v. In- 
dianapolis Mortar, etc., Co., 57 Ind. 
A, 166, 106 NE 735. 

N. Y.—Sexauer v. Burke, etc., Co., 
DUS Nae vis S41, Lio te ONG 329. 

Okl.—Gloyd v. Morris, 42 Okl. 15, 
140 P 1149. 

Pa.—Henry Taylor Lumber Co. v. 
Carnegie Inst.; 225 Pa. 486, 74 A 357. 

See General Contracting Co. v. Ot- 
tawa, 1 OntWN 911, 16 OntWR 479 


(discussing, but not deciding, the 
point). 
{a] Thus a mechanic’s lien Gariot 


be acquired on: (1) A municipal fire 
bell tower. Leonard v. Reynolds, 7 
Hun, 73) fafi: 71 N.Y. 4981.* (2) A city. 
hall. Burlington Mfg. Co. v. Court- 
house, etc., Comrs., 67 Minn. 327, 69 
NW 1091. Compare infra text and 
note 70. (3) Municipal waterworks. 
Emory v. Laurel Comrs., 19 Del. 67, 
55 A 1118; Porter v. Ville Platte, 158 
La. 342, 104 S 67; Wilkinson v. Hoff- 
man, 61 Wis. 637, 21 NW 816. (4) 
A tunnel constructed by a city as a 
public improvement. Clark v. Beyrle, 
160 Cal. 306, 116 P 739. 

59. Fisher vy. Pioneer Constr. Co., 
62 Colo. 588, 163 P 851; Storey v. 
Nampa, etc., Irr. DiSt., 32 Ida. 713, 187 
P 946; Western Canada Hardware Co., 
Ltd. v. Farrelly Bros., Ltd., 18 Alta. 
L. 596, 70 DomLR 480, [1922] 3 West 
Wkly 1017 [allowing app [1922] 3 
WestWkly 289 (reviewing Canadian 
cases). And see Crane Creek Irr. 
Dist. v. Portland Wood Pipe Co., 231 
Fed. 113, 145 CCA 301 (conceding the 
point for purposes of argument). 

60. Cotton Belt Sav., etc., Co. v. 
Morrow, 108 Ark. 542, 158 SW 489; 
Goyer Co. v. Williamson, 107 Ark. 189, 
154 SW 525. 

[a] For example (1) neither a con- 
tractor (Goyer Co. v. Williamson, 107 
Ark. 189, 154 SW 525) (2) nor a sub- 
contractor (Cotton Belt Sav., etc., Co. 
v. Morrow, 108 Ark. 542, 158 SW 489; 
Goyer Co. v. Williamson, supra) can 
have a lien upon a levee for labor per- 
formed or materials furnished. 

61. A. L. Goss, etc., Co. v. Green- 
leaf, 98 Me. 436, 57 A 581; Young v. 
Falmouth, 183 Mass. 80, 66 NE 419, 97 
AmSR 418. 

62. Sexauer v. Burke, etc., Co., 228 
N. Y. 341, 127 NE 32 

63. In re Schilling, 251 Fed. 966 
(Ohio statute); State v. Jackson, 137 
Lia. 931,69 S 751; Desrosiers v. Leed- 
ham, 49 Que. Super. 33. 

[a] Public highways are expressly 
exempted by some statutes. Queens- 
ton Quarries, Ltd. v. Bennett, 24 Ont 
WN 361 (deeming the parkway in 
question to be a highway). 

64 Pike County v. Norrington, 82 
Ind, 190; Loring v. Small, 50 Iowa 


eae: 


271, 32 AmR 136; McPheeters v. Meri- 
mac Bridge Co., 28 Mo. 465; Idaho 
Bank v. Malheur County, 30 Or. 420, 
45 P 781, 35 LRA 141. 

[a] County bridges.—Pike County 
v. Norrington, 82 Ind. 190; Loring v. 
Small, 50 Iowa 271, 32 AmR 136; 
Idaho Nat, Bank v. Malheur County, 
30) Or. 420, 46 P 781,35 LRA. 141, 

65. Alta.—Mallett v. Kovar, 14 
Westtas 327. 

C.—Hazel v. Lund, 22 B. C. 264, 
a5. DomLR 204, 32 WestLR 818, g 
WestWkly 749 (decided by equally 
divided court). 

Man.—Moore v. Bradley Protestant 
School Dist. No. 369, 5 Man. é 

N. B.—Havelock ‘School Dist. v. 
Connely, 41 N. B. 374, 9 DomLR 875, 
11 EastLR 473. 

Ont.—Benson v. Smith, 37 Ont. L. 
257, 31 DomLR 416 

Sask.—Lee v. Broley, 2 Sask. L. 

11 WestLR 38. 

66. Board of Education Dist. No. 3 
v. Neidenberger, 78 Ill. 58; Thomas 
v. Urbana School Dist. Bd. of Educa- 
tion, 71 Ill. 283; Minnetonka Lumber 
Co. v. Sapulpa Bd. of Education, 41 
Okl. 541, 189 P 284; R. Connor Co. v. 
Aitna Indemn. Co., 136 Wis. 13, 115 
NW 811. And see C, A. Burton Mach. 
Co. v. Ruth, 194 Mo. A. 194, 196, 186 
SW 737 (“Materialmen and laborers 
have no lien for their material fur- 
nished or work done for one contract- 
ing with a school district, or other 
similar corporation’’). 

[a] The property of the MTllinois 
Industrial University is not subject 
to a mechanic’s lien. Thomas vy. Illi- 
nois Industrial Univ., 71 Ill. 310 [dist 
State Bd. of Education v. Greene- 
baum, 39 Ill. 609]. 

67. U.S.—Missouri v. Tiedermann, 
10 Fed. 20, 3 McCrary 309. 

Ala. —Scrugegs v- Decatur, 155 Ala. 
616, 46 S 989; Nunnally v. Dorand, 110 
Ala. 539, 18 'S 5. 

Ark.—Plummer vy. Marianna School 
Dist. No. 1, 90 Ark. 236, 118 SW i011, 
134 AmSR 28, 17 AnnCas 508. 

Cal.—Mayrhofer v. San Diego Bd. 
of Education, 89 Cal. 110, 26 P 646, 
23 AmSR 451. 

Colo.—Florman v. El Paso County 
School Dist. No. 11, 6 Colo. A. 319, 
40 P 469. 

Conn.—National Fireproofing Co. v. 
Huntington, 81 Conn. 632, 71 A 911, 
129 AmSR 228, 20 LRANS 261. 

Fla.—Special Tax School Dist. No. 
1 v. Smith, 61 Fla. 782, 54 S 376, Ann 
Cas1918A 757. 

Ga.—Aitna Indemn. Co. v. Comer, 
136 Ga. 24, 70 SE 676; Neal-Millard 
Co. v. Chatham Academy, 121 Ga. 208, 
48 SE 978. 

T1l.— Quinn y. Allen, 85 Ill. 39; Dis- 
trict No. 3 Bd. of Education v. Neiden- 
berger, 78 Ill. 58; Thomas vy. Illinois 
Industrial Univ., 71 Ill. 310; Thomas 
v. Urbana School Dist., 71 Ill. 283. 

Ind.—Fatout v. Indianapolis School 
Comrs., 102 Ind. 223, 1 NE 389. 

Iowa.—Maryland Casualty Co. v. 
Des Moines City Evangelization 
Union, 184 Iowa 246, 167 NW 695; 
Charnock v. Colfax Dist. Tp., 51 Iowa 
70, 50 NW 286, 33 AmR 116 [appr 
Baker v. Bryan, 64 Iowa 561, 21 NW 
83 


Ky.—Blatz Co. v. Stivers, 200 Ky. 


801, 255 SW 699. 
Mass.—Staples v. Somerville, 176 
Mass. 237, 57 NE 380; Lessard vy. 


Revere, 171 Mass. 294, 50 NE 533. 

Minn.—Jordon v. Taylor’s: Falls 
Bd. of Education, 39 Minn. 298, 39 
NW 801. 
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in some jurisdictions that a municipal building is 
subject to a mechanic’s lien?® on the ground that 
its sale on execution is authorized by the statute.”* 
An existing lien on private property is not dis- 
placed or defeated by its acquisition by the state 
or an irrigation district, municipality, or other pub- 
lic corporation ;72 and after public property has been 
sold to an individual, 
mechanie’s lien.7* 


it may be subjected to a 


Mo.—Abercrombie v. Ely, 60 Mo. 
23; Hastings v. Woods, 2 Mo. A. 148. 

Mont.—Whiteside v. Flathead Coun- 
ty School Dist. No. 5, 20 Mont. 44, 49 
P 445. 

N. Y.—Poillon v. New York, 47 N. 
Y. 666; Terwilliger v. Wheeler, 81 
App. Div. 460, 81 NYS 173; Brincker- 
hoff v. New York Bd. of Education, 6 
AbbPrNS 428, 37 HowPr 499. 

N. C.—Morganton Hardware Co. v. 
Morganton Graded School, 150 N. C. 
680, 64 SE 764, 134 AmSR 953, 17 Ann 
Cas 130. 

Pa.—Williams v. First School Dist.; 
18 Pa275. 

R. I.—Hovey v. East FeO Oe RCS 
Rie SO se ZOneAS 20 ben o ot Atl o Ge 

Tex.—Rice Common’ School Dist. 
No. 2 v. Oil City Iron Works, (Civ. 
A.) 180 SW 1121. 


Utah.—Salt Lake City Bd. of Edu- 
cation v. Salt Lake Pressed Brick 
Eo... 13) Utah. 21944" Pe709. 

yt _—Greenough v. Nichols, 30 Vt. 
76 

W yo.—Peters v. Killibrew, 24 Wyo. 
B3) los es VIG elt se yet. 

{a] Particular buildings.—A me- 
chanic’s lien cannot be _ enforced 
against: (1) An agricultural high 
school building belonging to a 
county. McKinnon v. Gowan, 127 
Miss. 545, 90 S 243. (2) A state re- 
form school building. Patterson v. 
Pennsylvania Reform School, 92. Pa. 
229. (3) The buildings of a state 
university. Phillips v. Virginia Univ., 
97 Va. 472, 34 SE 66, 47 LRA 284. 

68. Special Tax School Dist. No. 1 
v. Smith, 61 Fla. 782, 54 S 376, Ann 
Cas1913A 757; Abercrombie v. Ely, 60 
Mo. 23; Hastings v. Woods, 2 Mo. A. 
148; Peters v. Killibrew, 24 Wyo. 53, 
154°P- 996. 

69. Revelstoke Saw Mill Co. v. Al- 
berta Bottle Co., 21 DomLR 779, 7 
WestWkly 1002 [app dism 9 Alta. 
Eee5 Sl. 

70. McArthur v. Dewar, 3 Man. 72. 

71. McArthur v. Dewar, supra. 

72. Crane Creek Irr. Dist. v. Port- 
land Wood Pipe Co., 231 Fed. 113, 116, 
145 CCA 301; Oliphant v. State Bd. 
of Education, (Del.) 126 A 44; Salem 
v. Lane, etc., Co., 189 Ill. 598, 60 NE 
37, 32 AmSR 481 [aff 90 Ill. A. 560]; 
Portland v. Holmes, 57 Ind. A. 706, 
107 NE 322; Portland v. Indianapolis 
Mortar, ete., Co., 57 Ind. A. 166, 106 
NE 735. 

“Municipalities may not enter into 
contracts with third persons for the 
construction of plants or other im- 
provements on the property of such 
third persons to be thereafter con- 
veyed to the municipality, and then 
claim the statutory exemption from 
liens for labor performed upon or 
materials used in the construction of 
the contemplated improvements.” 
Crane Creek Irr. Dist. v. Portland 
Wood Pipe Co., supra. 

Effect of conveyance of property on 
eniaeng. lien generally see infra § 448. 

Spencer v. Brown, (Tex. Civ. 
an 198 SW 1179 (schoolhouse con- 
structively severed from realty by 
sale). 

{a] Rights of construction com- 
pany in public property.—As against 
a contention that a mechanic’s lien 
cannot be acquired on reservoirs, 
dams, and irrigation systems con- 
structed under the act of congress 
commonly known as the Carey Act, 
for the reason that the property be- 
longs to the state and the United 
States, it has been held that the stats 
utes grant various rights and inter: 


. 
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[§ 21] 3. Property of Quasi-Public Corporations. 
As a rule the property of a quasi-public corporation, 
which is affected with a public use, is not subject 
Thus it is held that a me- 
chaniec’s lien cannot be acquired or enforced against 
the property of railroad,” street railway,’® or 
A mechaniec’s hen may, 
however, be enforced against property of a quasi- 
public corporation which is not essential to the 

carrying out of the public purposes for which it 
was established,’® or property to whtch the lien has 
attached before it became impressed with a public 
use,’® or the property of a corporation which is a 
private corporation®® and not a publie or quasi-pub- 
lic one;8? and under the provisions of some con- 
stitutions or statutes a len may attach to the 
property of a telephone,®? railroad,®? or water- 


to a mechanie’s lien." 


waterworks’? companies. 


ests to the construction company hav- 
ing a contract with the state, and 
that contractors and subcontractors 
under the construction company may 
acquire and enforce mechanics’ liens 
to the full extent of the title, inter- 
ests, rights, and claims of the con- 
struction company. Continental, etc., 
Trust, etc., Bank v. Corey Bros. 

Constr. Co., 208 Fed. 976, 126 CCA 64; 
Nelson Bennett Co. v. Twin Falls 
Wand, etc.,. Co, 14 Ida.-5;.93 P 789: 

74 U. S.—Buncombe County v. 
LOMIMGY.0h uD b> Soy lucy On SOL LSG; 
29 L. ed. 305 [foll Greenwood, etc., 
R. Co. v. Strang, 77 Fed. 498]; McNeal 
Pipe, etc., Co. v. Bullock, 38 Fed. 565. 

Ind.—-Kentucky Lead, ete. Co. v. 
New Albany Water-Works, 62 Ind. 63. 

y.—Ausbeck v. Schardien, 45 SW 
507, 20 KyL 178. 

Or.—Benbow v. The James Johns, 
56 Or. 554, 558, 108 P 634 [cit Cyc]. 

Pa.—McNulty Bros. Co. v. Pennsyl- 
vania R..Co., 272 Pa. 442, 116A 362; 
McLeod v. Central Normal School 
. Assoc., 152 Pa. 575, 25 A. 1109; Guest 
v. Merion Water Co., 142 Pa. 610, 21 
A 1001, 12 LRA 324; Foster v. Fowler, 
60 Pa: 27. 

Wis.—Pittsburg Testing Laboratory 
v. Milwaukee Plectric R., ete., Co., 110 
Wis. 633, 86 NW 592. 

Ont.—Breeze y. Midland R. Co., 26 
Grant Ch. 225. 

75. I1l.—Huntley Mfg. Co. v. Mich- 
igany, Cent, Ri, Cos, 76 Tl, AU 3807. 

' Mo.—Schulenberg v. Memphis, etc., 
R. Co., 67 Mo. 442; Dunn v. North 
Missouri R. Co., 24 Mo. 493; Skrainka 
v. Rohan, 18 Mo. A. 340. 

Pa.—McNulty Bros. Co. v. Pennsyl- 
vania KR. Co, 292 Pa. 442,116 7A, 362: 

B; .C——Larsen v; Nelson, ¢étc.;, R. 
Cex 44 BurGe abi; 

Ont.—King v. Alford, 9 *Ont. 643; 
Breeze v. Midland R. Co., 26 Grant. 
Ch. 225. 

[a] Particular property.—It has 
been held that a lien cannot attach 
to: (1) A strip of land granted to a 
railroad. Schulenburg v. Memphis, 
ete., R. Co., 67 Mo. 442 [foll Dunn 
v. North Missouri R. Co., 24 Mo. 493]. 
(2) A railroad depot. Shrainka vy. 
Rohan, 18 Mo. A. 340. (3) A freight 
station and freight office building at- 
tached thereto. McNulty Bros. Co. v. 
Pennsylvania R. Co., 272 Pa. 442, 116 
A 362. 

[b] In Canada a lien under a pro- 
vincial statute cannot be enforced 
against. the property of a railway 
company incorporated under a Do- 
minion statute. Johnson y. Canadian 
Northern R. Co., 44 Ont. L. 538, 47 
DomLR 75, 24 CanRCas 294; Craw- 
ford v. Tilden, 14 Ont. L. 572, 9 Ont 
WR 781. : : 

Application of general mechanics’ 
lien laws to railroads generally see 
Railroads [33 Cyc 467]. 

76. Christ v. Schuylkill Electric 
R. Co., 9 Pa. Dist. 268, 23 Pa. Co. 353: 
Oberholtzer v. Norristown Pass. R. 
Co., 16 Pa. Co. 13; Pittsburg Testing 
Laboratory v. Milwaukee Electric R., 


MECHANICS’ LIENS 


ete, Co..4110 Wis. 
84 AmSR 948. \ 

[a] Street railroad powerhouse.— 

Oberholtzer v. Norristown Pass. R. 
Cosnt6 (Pa Cons; 
77. McNeal Pipe, etc., Co, v. Bul- 
lock, 38 Fed. 565; Kentucky Lead, etc., 
Co. v. New Albany Water-Works, 62 
Ind. 63; Guest v. Merion Water Co., 
142 Pa. 610, 21 A 1001, 21 LRA 324 
[aff 6 Montg. Co. 21]; Foster v. Fowl- 
er, 60 Pa. 27; Chapman Valve Mfg. 
Co. v. Oconto Water Co., 89 Wis. 264, 
60 NW 1004, 46 AmSR 830 [disappr 
National Fdy. Co. v. Oconto Water, 
etc., Works, 52 Fed. 43 (aff 59 Fed. 
NO IC CA603 ya; 

78. Huntley Mfg. Co. v. Michigan 
Cent. R. Co., 76 Ill. A. 387; Prindiville 
v. Boston, etc., R. Co., 226 Mass. 148, 
115 NE 299 [cit.Cye]; MelIlvain v. 
Hestonville, etc., R. Co., 5 Phila. (Pa.) 
13; Pittsburg Testing Laboratory v. 
Milwaukee Electric R., etc., Co., 110 
Wis. 633, 86 NW 592, 84 AmSR 948. 

[a] A stable built by and occupied 
for the purposes of a passenger rail- 
way is liable to a mechanic’s lien. 
Mcliivain v. Hestonville, ete., R. Co., 
So hila. Cra ts. 

79. Benbow v. The James Johns, 
Don Onno 04, LO St UG634rs etal vee lek 
Crosse; ete.) RR. Cow wl taWiis: eal 

60. See infra § 23. 

81. Arrison v. North Dakota Nat. 
Guard Co..D, 12 N. D. 554, 98 NW 83, 
1 AnnCas 368; McLeod v. Central 
Normal School Assoe., 152 Pa, 575, 


25 A 1109. 
armory building 


633, 86 NW 592, 


[a] An con- 
structed by members of the National 
Guard, organized for the purpose, 
is the property of a private and not 
a quasi-public corporation, and is sub- 
ject to mechanics’ liens. Arrison v. 
North Dakota Nat. Guard Co. D, 12 
N. D, 554, 98 NW 88, I AnnCas 368. 

[b] A normal school incorporated 
for the purpose of training teachers 
for public schools is not a quasi- 
public corporation even though it re- 
ceives recognition and aid from the 
state, and its property is subject to 
a mechanie’s lien. Mcleod yv. Central 


Normal School Assoc., 152 Pa. 575, 
an A 1109, 
[c] A company incorporated to 


transact a general storage and ele- 
vator business, including the right to 
issue warehouse receipts, advance 
money, etc., is not a public corpora- 
tion, and its real estate used in the 
exercise of its franchise is not exempt 
from mechanics’ liens. Girard Point 
Storage Co. v. Southwark Fdy. Co., 
105 Pa. 248, 

{ad] Electric light company.—It 
has been held that an electric light 
company which has a franchise to 
occupy the streets of a city with its 
poles, wires, and lamps, and is en- 
gaged in furnishing light to the peo- 
ple of the city, is not so distinctively 
public in its nature and operations as 
to exempt the property from the op- 
eration of the Mechanins’ Lien Law. 
Badger Lumber Co. v. Marion Water 


[§§ 21-24 


works** company. Letihek 
[§ 22] 4. Property of Religious, Educational, or 
Charitable Organizations.*° 
attach to college buildings,®* and, except in some 
jurisdictions,*’ a church building.*® Also, it is held 
| that a mechaniec’s lien may attach to an orphan- 
age,®® but under some statutes, it cannot, except by 
order of court,®® where the property belongs to a 
religious society.®* 
from mechanics’ liens where it is used for purely 
public purposes,®? even though the affairs of the 
hospital are administered by a charitable corpora- 
tion under the regulation and control of the state.°* 
[§ 23] 5. Property of Private Corporations. The 
property of a private corporation, like that of an 
individual, is subject to a mechanic’s lien.%* ‘ 
[§ 24] 6. Cemeteries and Cemetery Structures. 


A mechanie’s lien may 


A hospital building is exempt 


Supply, ete. Co., 48 Kan. 187, 30 P 
117, 30 AmSR 306; Southern Elec- 
trical Supply Co. v. Rolla Electric 
Light,-ete.; Co., 75 Mo. A. 622. 3 

82. Panhandle Tel. Co. v. Kellogg 
Switchboard, etc., Co., 62 Tex. Civ. A. 
402, 132 SW 963. 

83. Botsford v. New Haven, etc., 
R. Co., 41 Conn. 454; Hill v. La Crosse, 
ete., R. Co., 11 Wis... 214. See’ Rail- 
roads [33 Cyc 465, 470]. 

{a] Bridges.— Statutes expressly 
giving a lien on bridges have been 
held to apply to railroad bridges. 
Smith Bridge Co. v. Bowman, 41 Oh. 
St. 37, 52 AmR 66; Purtell v. Chicago 
Forge, etc., Co., 74 Wis. 132, 42 NW. 
265. 

84. McNeal Pipe, ete., Co. v. How- 
land, 111 -N. C. 615, 16 SE 857, 20 LRA 
743. 

85. Cross references: 7 
Nature of corporation as private or 

quae? public see supra § 21; infra 

3 


Public school property see supra § 20. 

86. Ray, County Sav. Bank wv. 
Cramer, 54 Mo. A. 587; Lewisburg 
Univ. v. Reber, 43 Pa. 305 (although 
the statute establishing the college 
prohibited the encumbering of its 
property). 

Buildings of state university see 
supra § 20. 

87. Eureka Stone Co. v. Ft. Smith 
First Christian Church, 86 Ark. 212, 
110 SW 1042. 

88. Jones v. Mt. Zion Cong., 30 La. 
Ann, 711; Harrisburg Lumber Co. v. 
Washburn, 29 Or. 150, 44 P 390; Pres- 
byterian Church vy. Allison, 10 Pa. 
413; Hoekstra v. Chambers-Wylie 
Memorial Presb. Church, 51 Pa, 
Super. 405. 

{a] An exemption of seats or pews 
in a church from execution does not 
exempt the church edifice from me-, 
chanics’ liens or from seizure and sale 
under execution. Harrisburg Lumber 
Co. v. Washburn, 29 Or. 150, 44 P 390.. 

[b] An exemption of churches 
from taxation does not exempt them 
from the operation of the Mechanics’, 
Lien Law. Presbyterian Church vs. 
Allison, 10 Pa. 413. 

89. Morris v. Nowlin Lumber Co., 
100 Ark. 253, 140 SW 1 (title held by 
bishop of Roman catholic church). , 

80. Horton vy. Tabitha Home, 95 
Nebr. 491, 145 NW 1023, 51 LRANS, 
161, AnnCas1915D 1139 (home for or- 
phans and aged people). 


91..Horton v.. .Tabitha Home, 
supra. j P 
92. Pennsylvania Electric Equip- 


ment Co. v. Phceenixville Hospital, 37 
Pa» Com6725 

93. Pennsylvania Hlectric Equip- 
ment Co. v. Phcenixville Hospital, 
supra (hospital supported by volun- 
tary donations and state appropria- 
tions). “ 

94. Matter of Simonds Furnace 
Co., 30 Mise. 209, 61 NYS 974;-Arri-, 
son v. North Dakota Nat. Guard Co. 
D, 12 _N. D. 554, 98 NW_83, 1 AnnCas 
368; Fisher Fdy., etc., Co. v. Susques 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


Cd 


f 
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§§ 24-26] 


Some statutes expressly confer a lien on monuments, 
-gravestones,®> and cemetery structures,®* and it is 
-held by some courts that a mechanics’ 
-ute not expressly mentioning a cemetery is ap- 
plicable thereto,®? but other courts hold that, on 
grounds of public policy,®® neither lots of land in 
‘a cemetery’? nor any kind of monument or build- 
ing erected thereon? is subject to a lien under a 
statute not expressly mentioning them. 

[§ 25] 7. Homestead. Except in some jurisdic- 
property held exempt from ordinary debts 
as a homestead is subject to a mechanic’s lien the 
same as other property,? at least in certain cases* 
and on compliance with statutory provisions.® 

Homestead rights in public lands.® 
federal statutes providing that land acquired under 
‘the provisions of the Homestead Act cannot in any 
‘event become liable to the satisfaction of any debt 
or debts contracted prior to the issuing of the patent 


tions,” 


shanna eee ete, Co., 23 LancLRev 
(Pa.) 398. 

[a] A corporation organized under 
Z. (1897) p 159 ¢ 101, authorizing 
three or more members of the Na- 
‘tional Guard to incorporate to erect 
‘an armory building, is a private cor- 
poration, and, save as to taxes and 
‘charter fees which are excepted by 
‘tthe act, is subject to the ‘same lia- 
bilities as any other private cor- 
‘poration, so that its property is sub- 
ject to the operation of the Mechan- 
ics’ Lien Law. Arrison v. North Da- 
kota Nat. Guard Co. D, 12 N. D..554, 
98 NW 83. 

[b] The board of education of the 
state of Illinois, being a private cor- 
‘poration and not a state department, 
“its property may be subjected to a 
‘mechanics’ lien. State Bd. of Educa- 
tion v. Greenbaum, 39 Ill. 609. 

95. Johnson v. Ocean View Ceme- 
198 App. Diy. 854, 191 NYS 128. 

Johnson vy. Ocean View Ceme- 
supra. 
$7. Johnson v. Ocean View Ceme- 

supra. 

Peterson vy. Stolz, (Tex. Civ. 
ay 5569 Sw 113. 
. 99. Peterson v. 

1. Peterson v. Stolz, supra. 

_2. Minn.—Meyer v. Berlandi, 39 

‘Minn. 438, 40 NW 513, 12 AmSR 663, 
1 LRA 777; Coleman v. Ballandi, 22 
Minn. 144 [foll Keller v. Struck, 31 
Minn. 446, 18 NW 280] (unless there 
is a contract for a lien); Cogel v. 
Mickow, 11 Minn. 475. 

N. D.—Green v. Tenold, 14. .N. D. 
46, 103 NW 398, 116 AmSR 638. 
ale .—Davis v. "Low, 66 (Or, 599, 135 

31 

S. D.—Atlas Lumber Co. v. Semm- 
ler, 205 NW 376; Robert Burns Lum- 
‘ber Co v. Peterson, 202 NW 387; Hol- 
lister v. Sweet, 32 S. D. 141, 142 NW 
255; L. Lamb Lumber Co. v. Roberts, 
23 S. D. 191, 121 NW 93; Morgan v. 
‘Benthein, 10 S. D. 650, 75 NW 204, 66 
AmSR 733; Fallihee v. Wittmayer, 9 
S. D. 479, 70 NW 642. 

_ Utah. — Volker-Scowcroft Lumber 
Co. v. Vance, 36 Utah 348, 103 P 970, 
24 LRANS 321, AnnCas1912A 124. 

[a] A grantes of the homestead 
holds the property free of any lien 
for material furnished to and used 
by the grantor. Morgan v. Benthein, 
10 S. D. 650, 75 NW 204, 66 AmSR 
733. 

Suspension of enforcement of lien 
by claim of homestead see Home- 
steads § 224 


Stolz, supra. 


3. Ala. — McAnally v. Hawkins 
Lumber Co., 109 Ala. 397, 19. S 417; 
Tyler v. Jewett, 82 Ala. 93, 2 S 905. 


Ark.—Anderson v. Seamans, 49 Ark. 
475, 5 SW 799; Murray v. Rapley, 30 
Ark. 568. 

Kan.—Kansas Loan, etc., Co. v. 
Phelps, ete., Windmill Co., 7 Kan, A. 
‘469, 54 P 136. 

Ky.—Roberts v. Riggs, 84 Ky. 251, 
1 SW 431, 8 KyL 247. 

Mont.—Bonner vy. Minnier, 13 Mont, 
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len stat- | is issued;8 and 


machinery.1? 


Under the | stead entrant.14 


terest less than 


269, 34 P 30, 40 AmSR 441; Merrigan 
v- Engelish, 9 Mont, 113; 22 2 454, 5 
LRA 837. 
Nebr.—Phelps, ete., Wind-Mill Co. 
v. Shay, 32 Nebr. 19, 48 NW 896. 
Okl.—Ralls vy. Caylor Lumber Co., 
Ge ORM. 170, 171 P24, LRA1918D 
Pa.—Lauck’s App., 24 Pa. 426. 
Tenn.—Thompson y. Wickersham, 9 


‘Baxt. 216. 


Tex.—Tinsley v. Boykin, 46 Tex. 
592; Cooley v. Miller, (Commn, A.) 
228 SW 1085 [rev (Civ. A.) 207 SW 
642]; Sproulle v. McFarland, (Civ. A.) 
56 SW 693; Downard v. National 
ioan, ete:; Co.,: 22) Tex. Civ. -Ay 570, 
55 SW 981; King v. C. M. Hapgood 
Shoe Co., 21 Tex. Civ. A. 217, 51 SW 
532; Myers v. Humphries, (Civ. A.) 
47 SW 812; Gilmer v. Wells, 17 Tex. 
Civ. A. 4386, 43 SW 1058; Bosley v. 
Pease, (Civ. A.) 22 SW 516: Compare 
Merchant v. Perez, 11 Tex. 20 (hold- 
ing otherwise unless there is a con- 
tract for a lien). 

Wash.—Parsons_ v. Pearson, 9 
Wash. 48, 36 P 974. 

Wis.—Darling v. Neumister, 99 
Wis. 426, 75 NW 175; Hausmann Bros. 
Mfg. Co. Vv. Kempfert, 93 Wis. 587, 
67 ‘NW 1136. 

See also Homesteads § 224. 

4 See cases infra this note. 
also Homesteads § 224. 

[a] Labor or material. — Under 
some constitutional and _ statutory 
provisions a homestead is subject to 
a lien for labor, or for labor and 
material together, but not for ma- 
terial alone. Walsh v. McMenomy, 74 
Cal. 356, 16 P 17; Richards v. Shear, 
70 Cal. 187, 11 P-607; Merrigan v. 
English, 9 Mont. 113, 22 P 454, 5 LRA 
837; Johnson v. Leavitt, 188 N. C. 682, 
125 SE 490; Suge v. Pollard, 184 N. C. 
494, 115 SE 153; Roper v. National F. 
Ins Co: el 61a Ne CH15 17 e7 OSE 69) 
Broyhill v. Gaither, 119 N. C. 443, 26 
SE 31 [foll Isler v. Dixon, 140 N. C. 
529, 53 SE 348]; Cumming vy. Blood- 
worth, SiN C.. Sids 

[b] A lien on a homestead may be 
given: in the contract (1) providing 
for the work and material (Lippen- 
cott v. York, 86 Tex. 276, 24 SW 275), 
(2) and guch lien may include at- 
torney’s fees (Summerville v. King, 
98 Tex. 332; 83 SW 680). (3) The 
lien is valid as to all work done and 
materials furnished after the execu- 
tion of the contract. Melcher v. Hig- 
bee, (Tex. Civ..A.) 165 SW 478. - (4) 
But although a contract for improve- 
ments on a homestead provides fora 
‘“mechanic’s lien,” it will not be held 
to be a contract for a mere statutory 
lien unless the contract shows an 
intention to so limit it. Lippencott 
vy. York, supra. (5) The materialman 
acquires a lien not by virtue of the 
statute creating a lien, but by virtue 
of the contract. Volker-Scowcroft 
Lumber Co. v. Vance, 32. Utah 74, 88 
P 896, 125 AmSR 828. 

[c] When claimant knows that the 


See 
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therefor,’ a mechanic’s lien does not attach to land 
acquired under the Homestead Act before the patent 


in some jurisdictions it has been 


held that a lien cannot be acquired upon a build- 
ing permanently attached to the soil by the home- 
stead settler previous to the issuing of a patent,® 
but in other jurisdictions it has been held that a 
lien can be acquired upon the building!® or upon 
It has been held that a preémption 
right is an interest in land which ean be subject 
to a mechanie’s lien.1? 
lien may be filed against the land of a homestead 
entrant,!* but it does not attach to the title where 
the grant issues to a person other than the home- 


In Canada a mechanic’s 


[§ 26] B. Estates or Interests‘°—1. In General. 
A mechaniec’s lien may attach to, and can be sup- 
ported by, an estate in fee,1®° or an estate or in- 


a fee,’? such as an estate for lifet® 


property is to be used as a home- 

stead, the lien will not attach. Halde- 

man v. McDonald, (Tex. Civ. A.) 58 

Sw 1040. 

Lien attaching petore: homestead 
see Homesteads § 2 

5. Necessity of Comrie with 
statutory provisions: 

Generally see infra § 179. 

Statutes requiring written contract 
signed by husband and wife see 
infra §§ 121, 127. 

6. Materialman’s lien on home- 
stead allotment of Indian see Indians 
§ 151 note 91 [g] (6). 

7. See Public Lands [32 Cyc 1082]. 

8. Kansas Lumber Co. v. Jones, 32 
Kan. 195, 4 P 74; Bovey-Shute Lum- 
ber Co. v. Hrickson; 41 N. D. 365, 170 
NW 628, 629. [cit Cyc]; Green v. 
Tenold, 14 N. D. 46, 103 NW 398, 116 


AmSR 638; Paige v. Peters, 70 Wis. 
178,.35 NW 328. 5 AmSR 156. 

9. Kansas Lumber Co. v. Jones, 32 
Kan. 195, 4 P 74. 

10. Mahon y. Surerus, 9 N. D. 57, 
81 NW 64. 

ll. Paige v. Eohers., 70 Wis. 178, 35 
NW 328, 5 AmSR 1 

as Turney Vv. iene By Dees 2, 

13. Beaver Lumber Co. v. Miller, 
(Sask.) 82 DomLR 428. 

14. Re Land Titles Act, (Sask.) 
[1919] 2 WestWkly 39 (limiting the 
decision to homesteads proper and 
not extending it to purchased home- 
steads or preémption, which may be 
assigned); Re Land _ Titles Act, 
(Sask.) [1919] 1 WestWkly 628. 

15. Cross references: 

Dower see Dower § 98. 
Estate by entirety see Husband and 

Wife 06. 

Estate or interest: 
suiiected by lien see infra §§ 350- 
Of person contracting for improve- 
ment see infra § 78 
Separate estate of married woman 

see Husband and Wife § 619. 

16. Hickox v. Greenwood, 94 Il. 
266; Dobschuetz v. Holliday, 82 Ill. 
371; Gardner v. Watson, 18 Ill. A. 386 


[aff 119 Ill, 312, 10 NE 192]; Davis 
vi Mial, 86.N..J:. L.,167, 90 A 315, 
AnnCasl1916E 1028; Choteau V> 


Thompson, 2 Oh. St. 114. 

17. White v. Chaffin, 32 Ark. 59; 
Chisholm v. Williams, 128 Ill. 115, 21 
NE 215; Paulsen v. Manske, 126 Ill. 
72, 18 NE 275, 9 AmSR 532 note [aff 
24 Jill. A. 95]; Benjamin v. Wilson, 
34 Minn. 517, 26 NW 725; Choteau v. 
Thompson, 2 Oh. St. 114. 

[a] The estate of a husband in 
the land of his wife, acquired by the 
marriage, is subject to a mechanic’s 
lien under a contract with him. Mc- 
eee v. Carter, 49 Ill. 538, 95 AmD 

18. Conn.—Fitch v. Baker, 23 
Conn. 563. 

Ill.— Williams v. Vanderbilt, 145 
Ill. 238, 34 NE 476, 36 AmSR 486, 21 
LRA 489; Chisholm -v. Williams, 128 
Til, 1165;. 21 NE. 215; Paulsen v. 


62. [40° OFS.) 


or years,!® an estate in remainder,?° the interest 
of the mortgagor in mortgaged property?! prior 
to foreclosure,?* the interest of a person in pos- 
session claiming title,?* or, in short, any other in- 
terest which the owner of the building or improve- 
ment may have in the lot or land on which it is 
situated,2* provided such interest is such that it 
can be assigned, transferred,?> mortgaged,*® or sold 
Where realty is owned by sev- 
eral persons as joint tenants or tenants in common, 
a mechanic’s lien may attach to the share or in- 
terest of one or more of such cotenants,”* leaving 
the shares of the others unaffected.?® 
privileges held not to constitute such an estate 
or interest in land as to be subject to a mechanic’s 


under execution.?? 


Manske, 126 Ill. 72, 18 NE 275, 9 
AmSR 532 [aff 24 Ill. A. 95]; Hickox 
v. Greenwood, 94 Ill. 266; Dobschuetz 
v. Holiday, 82 Ill. 871; Donaldson v. 
Holmes, 23 Ill. 85; Gardner v. Watson, 
18 Ill. A. 386 [aff 119 Ill. 312, 10 NE 
192]. 

idd.—Littlejohn v. Millirons, 7 Ind. 
125. 
Iowa.—Floete v. Brown, 104 Iowa 
154, 73 NW 483, 65 AmSR 434. 

Miss.—Kirk v. Taliaferro, 16 Miss. 
754. 

[a] A wife having a life estate, 
with a joint seizin in herself and hus- 
band, has an interest in land which 
may be sold under the Mechanics’ 
Lien Law. Littlejohn v. Millirons, 7 


Ind. 125. 

19. See infra § 28. 

20. Davis v. Mial, 86 N. J. L. 167, 
90 A 315, AnnCas1916E 1028 [foll 


Vanderbilt v. Mial, 86 N. J. L. 375, 
376, 90 A 317; Schultz v. Mial, 86 
N. J. L. 369, 90 A 317; National Fire 
Proofing Co. v. Mial, 86 N. J. L. 360, 
90 A 317; Lawson v. Mial, 86 N. J. L. 
358, 90 A> 317]. <a 

21. I1l.—Chisholm v. Williams, 128 
TA) 4105, V2 NB 215; Paulsen  v. 
Manske, 126 Ill. 72, 18 NE 275, 9 
AmSR 532 [aff 24 Ill. A. 95]; Tracy 
v. Rogers, 69 Ill. 662; Gardner v. Wat- 
Bon, 18 II. A. 386 [aff 119) Ill. 312, 
10 NE 192]. 

Me.—Morse v. Dole, 73 Me. 351. 

Mass.—Batchelder v. Hutchinson, 
161 Mass. 462, 37 NE 452; Mulrey v. 
Barrow, 11 Allen 152. 

Mo.—Bruce Lumber Co. 
67 Mo. A. 264, 

Tenn.—Reid v. State Bank, 1 Sneed 
262. 

Tex.—Schultze v. Alamo Ice, etc., 
Co., 2 Tex. Civ. A. 236, 21 SW 160. 

Equitable interests generally see 
infra 7§) 27. 

22. See cases infra this note. 

[a] Where the equity of redemp- 
tion has been foreclosed .(1) by a 
sale under a trust deed, no title or 
estate remains to which the lien can 
attach. Tracy v. Rogers, 69 Ill. 662. 
(2) Likewise, after a decree of fore- 
closure of a mortgage and a sale of 
the mortgaged premises, the mort- 
gagor has no such ownership in the 
premises as will support a mechanic’s 
lien. Stone v. Tyler, 173 Ill. 147, 
50 NE 688 [rev 67 Ill. A. 17]. (3) 
And where contracts for work and 
material on a building on mortgaged 
land are made pending a proceeding 
to foreclose the mortgage, a decree 
of foreclosure and a sale thereunder 
will prevent the establishment of a 
mechanic’s lien. Green v. Sprague, 
120 Ill. 416, 11 NE 859. 

23. Randolph v. Chisholm, 29 Ill. 
A. 172 [aff 128 Ill. 115, 21 NH 215]. 

[a] Possession under unregistered 
grant.—Actual possession under a 
grant from the crown, coupled with a 
statutory right to register the grant, 
‘and thereupon to become the owner 
in fee, creates an estate or interest 
upon which a mechanics’ lien may at- 
tach. Dorrell v. Campbell, 23 B. C. 
500, 32 DomLR 44, [1917] 1 
Wkly 500. 


v. Hoos, 
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land.*? 
Rights or 


24. Ala.—Walker v. Daimwood, 80 
Ala, 245. 

Cal.—Allen v. Wilson, 178 Cal. 674, 
Lif PP 661, 

Ill.—Chisholm y. Williams, 128 Ill. 
15, 21 NE 215. 

Ky.—Hines v. Hollingsworth-Young 
Hardware Co., 178 Ky. 233, 198 SW 
716, 4 ALR 1018. 

Ont.—Booth v. Booth, 3 Ont. L. 294, 
1 OntWR 49. 

25. Jarvis v. State Bank, 22 Colo. 
309, 45 P 505, 55 AmSR 129; Garland 
v. Bear Lake, etc., Waterworks, etc., 
Co., 9 Utah 350, 34 P 368 [aff 164 
US Lei Stat 44a iveds saa te 

26. Tyler v. Birmingham Realty 
Co., 207 Ala. 210, 92 S 264; Montan- 
don vy. Deas, 14 Ala. 33, 48 AmD 84. 


ob oid McGreary v. Osborne, 9 Cal 
28. Rico Reduction, ete. Co. v 


Musgrave, 14 Colo. 79, 23 P 458; Mel- 
lor v. Valentine, 3 Colo. 260; Hillburn 
v. O’Barr, 19 Ga. 591; Roxbury Paint- 
ing, etc., Co. v. Nute, 233- Mass. 112, 
123 NE 391, 4 ALR 680; Keller v. 
Denmead, 68 Pa. 499. 

Contract by part or joint owner 
see infra § 105. ‘ 

29. See cases supra note 28. 

30. Parham v. McCarty, 110 Kan. 
771, 205 P 622; Stroup Lumber Co. v. 
Larmor, 110 Kan. 670, 205 P 621; Wil- 
liam H. Atkinson Co. v. John Shields 
Constr.: Co., 76 N. J. L. 751, 72 A 81; 
Rafuse v. Hunter, 12 B. C. 126. 

{a] Thus an agreement by the 
owner of land that another might 
erect a sorghum mill thereon, and 
maintain it thereon long enough to 
enable him to extract the syrup from 
the cane then on hand, confers a 
mere license, incapable of supporting 
a mechanic’s lien. Stroup Lumber 
re v. Larmor, 110 Kan. 670, 205 P 

31. Gardner v. Watson, 18 Ill. A. 
386 [aff 119 Ill. 312, 10 NE 192]. 

32. Portland v. Indianapolis Mor- 
ae etc., Co., 57 Ind. A. 166, 106 NE 

33. Flannery v. Rohrmayer, 46 


Conn. 558, 33 AmR 36; Kirby v. Tead, 
13 Metc. (Mass.) 149. 

34 Fathman, etc., Planing Mill 
Co. v. Christophel, 60 Mo. A. 106; 
Fischer v. Anslyn, 30 Mo. A. 316; 
Spinning v. Blackburn, 13 Oh. St. 131. 

35. Equity of redemption see 
Supra § 26. 


36. Franklin Soc. for Home Build- 
ing, ete. v. Thornton, 85 N. J. Ea. 
525, 96 A 921 [aff 85 N. J. Eq. 87, 
95 A 374]; Dalrymple v. Ramsey, 45 


N. J. Eq. 494, 18 A 105. Contra 
Currier v. Cummings, 40 N. J. Eq. 
145, 3 A 174; Metropolis National 


Bank v. Sprague, 20 N. J. Eq. 18 
Le) on other grounds 21 N. J. Eq. 


J 

37. Ark.—Brown vy. Morison, 5 
Ark, 217. 
pai RR aah hg v. Gilmore, 13 Cal. 


Colo.—Chicago Lumber Co. v. Dil- 
lon, 13 Colo. A. 196, 56 P 989. 

Conn.—Hooker y. McGlone, 42 
Conn. 95. 

fll.— Springer v. Kroeschell, 161 


[§§ 26-27 


lien include a mere license;*° the right of a ten- 
ant to receive payment from the landlord for fix- 
tures placed on the demised premises during the 
term;*! and the rights of a person making a con- 
ditional sale of boilers, engines, and machinery to 
the owner of the Jand.*? 
husband’s curtesy estate may be subject to lien;?3 
but there is authority to the contrary.*4 

[§ 27] 2. Equitable Estates or Interests.** 
cept in a few jurisdictions,*® a mechanic’s lien 
may attach to an equitable estate or interest in 
Thus the interest of one who, being in 
possession of land under a contract of purchase, 
erects a building or other improvements thereon 
is subject to the lien.38 


It has been held that a 


Ex- 


But a mechaniec’s lien can- 


Ill. 358, 43 NE 1084 [aff 59 Ill, A. 
434]; Underhill v. Corwin, 15 Ill. 
yee Le Forgee v. Colby, 69 Ill. A. 


Iowa.—Smith v. St. Paul F. & M. 
Ins. Co., 106 Iowa 225, 76 NW 676; 
Lane v. Snow, 66 Iowa 544, 24 NW 
35; Clark v. Parker, 58 Iowa 509, 12 
NW 553. 

Kan.—Jarvis-Conklin Mortg. Trust 
Co. v. Sutton, 46 Kan, 166, 26 P 406; 
ear Vv. Union” Pac, Mir Co.; 16. han. 
133. 

Ky.—Hines Vv. Hollinesworth- 
Young Hardware-Co., 178 Ky. 233, 
198 SW 716, 4 ALR 1018. 

Md.—Real Estate, ete, Co. v. 
Phillips, 90 Md. 515, 45 A 174; Gold- 


pei v. Clark, 68 Md. 498, 13°.A 
363. 

Minn.—Carey - Lombard Lumber 
Co. v. Bierbauer, 76 Minn. 434, 79 
NW 541; Benjamin v. Wilson, 34 
Minn. 517, 26 NW ,725;. Atkins v. 
Little, 17 Minn. 342. 

Mont.—Soliri v. Fasso, 56 Mont. 


400, 185 P 322. 
ager Y.—McAuley v. Mildrum, 1 Daly 

Oh.—Dakin v. Lecklider, 19 Oh. 
Cir. Ct. 254, 10 Oh. Cir. Dec. 308. 

Pa.—Taylor v. Murphy, 148 Pa. 
337, 23 A 1134, 33 AmSR 825; Weaver 
y.'Sheeler, 124 Pa,- 473, 27 Ai 179118 
Pa. 634, 12 A 558; Keller v. Den- 
mead, 68 Pa. 449; Campbell’s App., 
36 Pa. 247, 78 AmD 3875; Gaule v. 
Bilyeau, 25 Pa. 521; Lyon v. Mc- 
Guffey, 4 Pa. 126, 45 AmD 675; 
Morgan v. Bloecker, 6 Pa. Dist. 659, 
41 WklyNC 127. 

Wis.—Rees v. Ludington, 13 Wis. 
276, 80 AmD 741. 

B. C.—Anderson vy. Godsal, 7 B. 

claim- 


Cc. 404. 
Interest of occ 
lien may attach to any 


[a] 
ant.—The 
equitable interest in the land grow- 
ing out of the amelioration thereof 
by the debtor, and any right he may 
have under the statute protecting 
occupying claimants. Dakin vy. Leck- 
lider} 19 YOh%! Cir Gt. 6254.0" 10: ; Oh 
Cir. Dec. 308. 

[b] While a deed is held in es- 
crow the grantee has an interest that 
can be subjected to a mechanic’s 
lien. Chicago Lumber Co. v. Dillon, 
13 Colo. A. 196, 56 P 989. 

38. Fla.—Jacksonville Nat. Bank 
v. Williams, 38 Fla. 305, 20 S 931. 

Ill.— Paulsen v, Manske, 126 Ill. 
72, 18 NE 275, 9 AmSR 532 [aff 24 


Ill. A. 95]; Henderson vy. Connelly, 
123 Ill. 98, 14 NE 1, 5 AmSR 490 
[aff 23 Ill. A. 601]; Donaldson v. 


Holmes, 23 Ill. 85; Inter-State Bldg.,' 
etc., Assoc. v. Ayers, 71 Tll. A. 529. 

Iowa.—Hunt Hardware Co. v., 
Herzoff, 196 Iowa 715, 195 NW 264; 
Sheppard v. Messenger, 107 Iowa 717; 
77 NW 515; Clark v. Parker, 58 Iowa: 
509, 12 NW 553; Monroe v. West, 12 
Iowa 119, 79 AmD 524. 

Kan.—E. W. Smith Lumber Co. v, 
Arnold, 88 Kan. 465, 129 P 178; 
Seitz v. Union Pac. R. Co., 16 Kan, 
133; Harsh v. Morgan, 1 Kan. 293. ° 

Minn.—Brown v. Jones, 52 Minn. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


Bae 


§§ 27-28] 


| - 


not attach to the equitable len of a vendor for 
the purchase money, when he has conveyed the 


whole title.®® 
[§ 28] 8. Leaseholds. 


484, 55 NW 54; King v. Smith, 42 
Minn. 286, 44 NW 65. 

Miss.—Laud v. Muirhead, 31 Miss. 
9 


Mo.—Short v. Stephens, 92 Mo. A. 
151; Sawyer-Austin Lumber Co. v. 
Clark, 82 Mo. A. Ss J 

Nebr.—Fuller v. Pauley, 48 Nebr. 
138, 66 NW 1115; Burlingim v. War- 
ner, 39 Nebr. 493, 58 NW 132; Pickens 
v. Plattsmouth Land, etc., Co., 31 
Nebr. 585, 48 NW 473; agiee v. Lun- 
din, 28 Nebr. 84, 44 NW 8 

N. Y.—Miller v. Sonrhitt, 67 NYS 
1077; Burbridge v. Marcy, 54 HowPr 
446. 

Oh.—Smith v. Woodruff, 1 Handy 
276, 12 Oh. Dec. (Reprint) 140. 

Pa.—Fullmer v. Poust, 155 Pa. 275, 
26 A 543, 35 AmSR 881; Dietrich v. 
.- Crabtree, 8 WklyNC 418. 

S. D.—-L. Lamb Lumber Co. 
Roberts, 23 S. D. 191, 121 NW 93. 

Tex.—-Security Mortg., etesuCcol/ ve 
Caruthers, 11 Tex. Civ. A. 430, 32 
SW 837. 

Utah.—-Cary-Lombard Lumber Co. 
v. Partridge, 10 Utah 322, 37 P 572. 


Vv. 


. Wash.—Northwest Bridge Co. v. 
Tacoma Shipbuilding Co., 36 Wash. 
Sso ior e 1996. 

Wis.—Williams v. Lane, 87 Wis. 
152, 58 NW 77. 

Man.—Hoffstrom v. Stanley, 14 


ey ta 227; Flack v. Jeffrey, 10 Man. 
514. 
Ont.—Reggin v. Manes, 22 Ont. 
443; Graham v. Williams, 8 Ont. 478. 
Sask. —Montjoy v. Heward School 
Dist. Corp., 10 WestLR 282. 
Cross references: ; 
Contract with person in possession 
under contract of purchase see in- 
fra §§ 109-114. 
Effect of extinguishment of vendee’s 
interest see infra § 456. 


39. Smullen v. Hall, 13 Daly (N. 
OY) BEA See Mahnke v. Marken 
Acres Co., 187 Iowa 762, 174 NW 


669 (where the owner of land and 
another made a contract whereby the 
latter undertook to dispose of the 
land in city lots and acreage tracts 
as might be deemed best, and to pay 
' the owner eighty thousand dollars, 
out of which sum the owner should 
provide for payment of the mort- 
gage indebtedness, such interest of 
the owner as he had left was not 
subject to a mechanic’s lien). 

40. Ala.—Alabama State Fair, etc., 
Assoc. v. Alabama Gas Fixture, eve., 
Go.; 131 Ala. ‘256, 31 S26; Rothe=v: 
Bellingrath, 71 Ala. 55; Montandon v. 
Deas, 14 Ala. 33, 48 AmD 84 

Ark.—Meek v. Parker, 63 Ark. 367, 
38 SW 900, 58 AmSR 119. 

Cal.—Lothidn v. Wood, 55 Cal. 159; 
Johnson v. Dewey, 36 Cal. 623; Gas- 
kill v. Moore, 4 Cal. 233; Gaskill v. 
Trainer, 3 Cal. 334. 

Colo.—Horn vy. Clark Hardware Co., 
54 Colo. 522, 181 P 405, 45 LRANS 


100. 
D. C.—Albaugh v. Litho-Marble 
145 


Decorating Co., 14 App. 113. 

Ill.— Williams v. Vanderbilt, 

Ill. 238, 34 NE 476. 36 AmSR 486, 21 
LRA 489; Watson v. Gardner, 119 
Ill. 312, 10 NE 192 [aff 18 Ill. A. "3861; 
Reed v. Boyd, 84 Ill. 66; Dobschuetz 
v. Holliday, 82 Ill. 371; Judson v. 
Stephens, 75 Ill. 255; Chicago Smoke- 
less Fuel Gas Co. v. Lyman, 62 Ill. 
A. 538. 

Ind.—Koehring v. Bowman, 194 
Ind. 433, 142 NE 117 [superseding 
(A.) 137 NE 767]; McCarty v. Bur- 
net, 84 Ind. 23; National Lumber Co. 
Vv. Hobbs, 74 Ind. A. 476, 129 NE 255 
[cit Cyc]; McAnally v. Glidden, 30 
Ind. A. 22, 65 NE 291; Montpelier 


A mechaniec’s lien may at- 
tach to, and be enforced against, a leasehold estate*° 
for labor or materials furnished under a contract 
with the lessee, regardless of whether the lessee 
has an estate for years*® or is merely a tenant from 
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month to month,** and even though the tenant has 
the privilege of removing the buildings, machinery, 


or fixtures from the premises at the end of the 


term.** 


an ordinary oil 


Light, etc., Co. v. Stephenson, 22 Ind. 
A, 175, 53- NE 444. 

Iowa.—Nordyke, etc., Co. v. Hawk- 
eye Woolen Mills Co., 53 Iowa 521, 
5 NW 693. 

Kan.—Hathaway v. Davis, 32 Kan. 
693, 5 P 29; Badger Lumber Co. v. 
Malone, 8 Kan. A. 121, 54 P 692. 


Ky.—Laviolette v. Redding, 4 B. 
Mon. 81. 
La.—Schwartz y. Saiter, 40 La. 


Ann. 264, 4 S 77. 
Md.—Real Estate, ete., Co. v. Phil- 
lips, 90 Md. 515, 45 A 174. 
Mass.—Forbes v. Mosquito Fleet 
Yacht Club, 175 Mass. 432, 56 NE 
tie Conant v. Brackett, 112 Mass. 
1 


Mich.—Peninsular Gen. Electric 
oi v. Norris, 100 Mich. 496, 59 NW 
Mo.—Pickel Marble, etc., Co. v. 
rete Turkish Bath Co., 85 Mo. A, 


Mont.—Stenberg v. Liennemann, 20 
Mont. 457, 52 P 84, 683 AmSR 636; 
Montana Lumber, etc., Co. v. Obelisk 
Min-etes Co.) 15:<Monti.20,"37,-P)897. 

Nebr.—Zabriskie v. Greater Amer- 
ica Exposition Co., 67 Nebr. 581, 93 
NW 958, 62 LRA 369, 2 AnnCas 687; 
Moore v. Vaughn, 42 Nebr. 696, 60 
NW 914. 

N. Y.—Chamberlin v. McCarthy, 59 
Hun 158, 13 NYS 217; Jones v. Man- 
ning, 6 NYS 338. 

N. C.—Asheville Woodworking Co. 
Nii ite 119 GN. Cala; 26 SH 

Oh.—Dutro v. Wilson, 4 Oh. St. 
101; Choteau v. Thompson, 2 Oh, St. 
114; Acklin v. Waltermeier, 19 Oh. 
Cir. Ct. 372, 10 Oh. Cir. Dec. 629. 

Okl.—Cline v. Pattin Bros. Co., 56 
Okl. 313, 156 P 167; Jarrell v. Block, 
19 VOkKIS4ACT, 992" P A6is2Crutcherey: 
Block, 19 Okl. 246, 91 P 895, 14 Ann 
Cas 1029. 

R. I.—Poole v.-Fellows, 25 R. I. 
64, 54 A 772. 

Tenn.—Daniel v. Weaver, 5 Lea 
392; Alley v. Lanier, 1 Coldw. 540. 

Tex.—Sumrall v. Russell, (Civ. A.) 
255 SW 239. 

Wash.—Owen v. Casey, 48 Wash. 
673, 94 P 473; Masow v. Life, 10 
Wash. 528, 39 P 140; Miles Co. v. 
Gordon, 8 Wash. 442, 36 P 265. 

W. Va.—Showalter v. Lowndes, 56 
W. Va. 462, 49 SE 448. 

Pe corre ata v. Lovely, 45 Wis. 
420. 

Alta.—Scratch v. Anderson, 2 Alta. 
pL 09e 

Ont.—Gearing v. Robinson, 27 Ont. 
A. 364; Garing v. Hunt, 27 Ont. 149. 

Sask.—Galvin Lumber Yards, Ltd. 
v. Ensor, 15 Sask. L. 349, 65 DomLR 
687, [1922] 2 WestWkly 15; Manitoba 
Bridge, etc., Works, Ltd. v. Gillespie, 
7 Sask. L. 208, 20 DomLR 524, 29 
WestLR 394. 

“A mechanics’ lien or lien for ma- 
terial or labor may attach in any 
proper case to a leasehold estate.” 
Hathaway v. Davis, 32 Kan. 693, 696, 
br Ps 29% 

{a] In Pennsylvania (1) the rule 
stated in the text prevails, and has 
prevailed, under various. statutes. 
Mountain City Market House, etc., 
Assoc. v. Kearns, 103 Pa. 403 (under 
the act of Febr. 17, 1858 [P. L. p 
29]); Dame’s App., 62 Pa. 417 aes 
struing the act of 1868 [P. L. 
752]); Thomas v. Smith, 42 Pa. 68: 
Gaule v. Bilyeau, 25 Pa. 521; Sher- 
mah v. Thompson, 7 Pa. Super. 555, 
43 WklyNC 150 [foll Wiles v. Peo- 
ple’s Gas Co., 7 Pa. Super. 562] 
(construing the act of March 7, 1873 
[P. L. p 219]). (2) But it did not 


However, a mechanic’s lien upon a lease- 
hold estate attaches subject to all the terms and 
conditions of the lease.*® 

Interest under oil and gas lease. 


A lessee under 
and gas lease does not have such 


obtain under the law of 1836. Schen- 
ley’s App., 70 Pa. 98; Woodward v. 
Leiby, 36 Pa. 437; Haworth v. Wal- 
lace, 14 Pa, 118; White's App.; 10 Pa. 
252; Church v. Griffith, OV Paw. Lilie 4S 
AmD 548. (3) A written lease is 
required under the act of 1868 (P 
L. p'752). Dame’s App., 62 Pa. 417. 

[b] A parol lease is sufficient 
where partly performed by delivery 
of possession and making of im- 
provements by lessee. Benjamin v. 
Wilson, 84 Minn. 517, 26 NW 1725; 
O’Brien v. Myer, 8 Oh. Dec. (Re- 
print) 777, 9 CincLBul 337. 

[c] The holder of a lease with an 
option to purchase has an interest 
in real estate to which a mechanic’s 
lien will attach under Burns St. An- 
not. (1914) § 8296, and Acts (1921) 
c 56, giving a lien on the interest 
of the owner in the property im- 
proved by him or by his authority 
and providing for its enforcement 
against leaseholds. Koehring v. Bow- 
man, 194 Ind. 433, 142 NE 117 [super- 
seding (A.) 187 NE 767]. 

[d] A lessee of school land has 
an interest to which a mechanic’s 
lien may attach, subject to the para- 
mount interest of the lessor, or the 
holder of the fee. Jarrell v. Block, 
L9yFOkl, VAC 92) Pa l6iie Blocks. 
Pearson, 19 Okl. 422, 91 P 714. 

The interest of a sublessee, 
assignee, or other person holding 
under the lessee may be subjected 


to a mechanic’s lien. Cary MHard- 
ware Co. v. McCarty, 10 Colo. A. 
200, 50 P 1744; Daniel v. Weaver, 


5 Lea (Tenn.) 392. 

[f] Personalty.—Defendants hold- 
ing under a lease cannot raise the 
question that a part of the labor 
and material furnished by plaintiffs 
is personalty, and not subject to a 
lien. Cornelius v. Washington Steam 
Laundry, 52 Wash. 272, 277, 100 P 
727 (‘It is holding under a lease, 
and whatever was done becomes a 
part of its leasehold estate’’). 

41. See infra § 92. 

42. James G. Wilson Mfg. Co. v. 
Chamberlin-Johnson-Du Bose Co., 140 
Ga. 593, 79 SE 465 [cit Cyc]; Ben- 
jamin v. Wilson, 34 Minn. 517, 26 
NW 725; Haworth v. Wallace, 14 Pa. 
11 

[a] Ninety-nine year lease.—The 
estate of the holder of a ninety-nine 
year lease is subject to a mechanic’s 
lien. Ogburn Gravel Co. v. Watson 
Co;, (Lex. ‘Civ, A.) 190° Swi 2056. 


43. Deatherage v. Sheidley, 50 
Mo. A. 490. 

44. Dobschuetz v. Holliday, 82 Ill. 
371; Zabriskie v. Greater America 


Exposition Co., 67 Nebr. 581, 93 NW 
958, 62 LRA 369; Jarrell v. Block, 19 
Okl. 467, 92 P 167; Galvin Lumber 
Yards, Ltd. v. Ensor, 15 Sask. L. 349, 
65 DomLR 687, [1922] 2 WestWkly 


15 
Ala.—Rothe v. Bellingrath, 71 


45. 
Ala. 55. 

Cal.—Gaskill v. Trainer, 38 Cal. 334. 

Ga.—James G. Wilson Mfg. Cor vi 
Chamberlin-Johnson-Du Bose Co., 140 
Ga. 593, 79 SE 465. 

Ill.—Williams v. Vanderbilt, 145 
Ill. 238, 34 NE 476, 36 AmSR 486, 21 
LRA 489 [aff 40 Ill. A. 298]. 

Ind.—National Lumber’ Co. Vv. 
Hobbs, 74 Ind. A. 476, 129 NE 255. 

Kan.—Eastern Ohio Oil Co. v. Mc- 
Evoy, 75 Kan. 515, 89 P 1048. 

Wash.—Cornelius v. Washington 
Steam Laundry, 52 Wash. 272, 100 P 
727; Owen v. Casey, 48 Wash. 673, 94 
Pits. 

Effect of hment of lease- 
hold interest see infra § 455. 
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an interest in the land as will support a mechanic’s | 
lien,#® even though oilsor gas is discovered.** 

[§ 29] 4. Trust Estates.‘® Property held in trust 
is not subject to a mechanic’s lien where the trust 
deed, which ‘is duly recorded, expressly provides 
that no contract creating a lien shall be made.*? 
The income of property held under a spendthrift 


[§ 30] A. In General. Except 


dictions where it is constitutional, and as to the 
classes of persons embraced within the constitu- 
tional provision,®® the right to a mechanic’s lien is 
entirely statutory;°® it does not exist at common 
The right to claim a mechanic’s len and 
the right to claim a priority for such hen over 
an antecedent mortgage are quite different in their 


law.°? 


nature.®8 


[§ 31] B. Nature of Improvement—1. In General. 
In order to establish a mechanic’s lien it is usually 
necessary that the materials furnished or labor per- 
formed should have gone into something which has 


46. Phillips v. Springfield Crude 
Oil Co., #6 Kan. 788, 92 P1119 [foll 
Martin v. Springfield Crude Oil Co., 
Woe kan Sole 92) © old bo astern 
Ohio Oil Co. v. McEvoy, 75 Kan. 515, 
89 P 1048. 

Right, title, or estate of lessee 
under oil and gas lease see Mines 
and Minerals §§ 668, 676. 

47. Phillips v. Springfield Crude 
Oil Co., 76 Kan. 783, 92 P 1119 [foll 
Martin v. Springfield Crude Oil Co., 
Tian. 8p ts 92) Paton ; 

48. Contract with trustee see in- 
fra § 106. 

49. Franklin Sav. Bank v. Taylor, 
131 Ill. 376, 23 NE 397. 

[a] Destruction and _ restoration 
of record.—(1) The destruction of 
the record by fire has no effect upon 
the constructive notice existing by 
virtue of the recording. Franklin 
Sav. Bank v. Taylor, 131 Ill. 376, 23 
NE 397. (2) Also the fact that after 
the execution of the contract the 
burnt record was restored by a de- 
cree falsely reciting that the trustee 
had power to encumber could not 
validate the lien. Franklin Sav. 
Bank v. Taylor, supra. 

50. Pond v. Harrison, 96 Kan. 542, 
152 P 655, LRA1916B 1264. 

51. Flannery v. Rohrmayer, 49 
Conn. 27. 

52. Flannery v. Rohrmayer, supra. 

53. Right to acquire lien as per- 
somal one see infra § 407. 

54. Boscus, v. Waldmann, 31 Cal. 
ee LO0, eo L80r =D. tl. | NOrZie@er 
Lumber Co. v. Solomon, 13 Cal. A. 
621, 110 P 474; Goldtree v. San Diego, 
8 Cal. A. 505, 97 P 216; Los Angeles 
Pressed Brick Co. v. Los Angeles 
PAC misOuUlevialnGinn Otc; CO.) 1, Gal wAG 
460, 94 P 775. Compare Bailey Orna- 
mental Iron Co. v. Goldschmidt, 33 
Cal. A... 661, 166 -P 363 (the actual 
right of lien is derived from statute, 
the constitutional provision not 
creating a complete right). 

55. Miltimore v. Nofziger Bros. 
Lumber Co., 150 Cal. 790, 90 P 114. 

{a] Particular classes of persons, 
—In California the constitutional 
provision conferring the lien applies 
only to mechanics, materialmen, arti- 
sans, and laborers personally per- 
forming labor or furnishing ma- 
terials; the right of contractors or 
subcontractors, as such, to a lien is 
given solely: by statute. Miltimore 


v. Nofziger Bros. Lumber Co., 150 
Cal, 2790; 490) P14; 
56. Ark.—Royal Theater Co. v., 


Collins, 102 Ark. 539, 144 SW 919. 
Conn.—Abbadessa v. Puglisi, 101 
Conn. 1, 124 A 838. 
Ind.—Potter Mfg. Co. v. Meyer, 171 
Ind. 513, 86 NE 837, 131 AmSR 267; 
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VI. RIGHT TO LIEN™ 


in a few juris- 


statutes of 


Kline v. Hammond Mach.,_ etc., 
Works; 76) Ind) Atsb73, 91270 NEP 220% 
Toner v. Whybrew, 50 Ind. A. 387, 
98 NE 450. 

Ky.—Doll v. Young, 149 Ky. 347, 
149 SW 854. 

Minn.—Lamoreaux  v. Andersch, 
128 Minn. 261, 150 NW 908, LRA 
1915D 204. ‘ 

Mo.—De Ranko v. Lee, (A.) 200 
SW 79. 

Mont.—Stritzel - Spagerg Lumber 


Co. v.. Edwards, 50 Mont. 49, 144 P 772. 

N.- Y¥Y.—Chambers v. Vassar, 81 
Misc. 562, 143 NYS 615. 

Oh.—Mahoning Park Co. v. War- 
ren Home Dev. Co., 109 Oh. St. 358, 
142 NE 883. See Park v. Williamson 
Heater Co., 20 OhNPNS 150, 158 
(“rights under these laws are purely 
statutory and will be governed by 
the statutes themselves’’). 

Okl.—Lee v. Tonsor, 62 Okl. 14, 
161 P 804; Keel v. Ingersoll, 27 Okl. 
ITT, SMA Prar4. 

Or.—Boise-Payette Lumber Co. v. 
Ontario Dominican Sisters, 102 Or. 
314, 202.P 554; Bishop v. Henry, 84 
Or. 389, 165 P 237; Zanello v. Port- 


land Cent. Heating Co., 70 Or. 69, 
139"P 572: 

Pa.—Kountz vy. Consolidated Ice 
Co., 36 Pa.. Super. 639; Fenner v. 


Real Hst. Trust Co.; 13 Pa. Dist. 47, 
29. Pa. 'Co.. 329. 

Wash.—Brown v. Hunt, Coy 
111 Wash. 564, 191 P 860. 

Sask.—Shuttleworth v. Seymour, 7 
Sask. L. 74, 29 WestLR 394, 6 West 
Wkly 1582. 

See Muscogee First Nat. Bank v: 
Campbell, 24 Tex. Civ. A. 160, 58 SW 
628 (so stating, but not mentioning 
the constitutional provision creating 
the lien). 

“The right of one who furnishes 
labor or material for the construc- 
tion or repair of a structure to a lien 
therefor is created entirely by stat- 
ute.” Mahoning Park Co. v. Warren 
Home Dev. Co., 109 Oh. St. 358, 364, 
142 NE 883. 

[a] Right to privilege.—Where 
the sales of materials for use in the 
construction of building were made 
to the owner of the building, the fur- 
nisher’s right to a privilege on the 
building and ground on which the 
building is located is governed by 
Act (1916) No. 229. Berwick  v. 
Eunice Electric Theatre Co., 154 Ta. 
99, 97-S 328. : 

Lien as. creation of statute see 
supra § 3. : 

57. Foster Lumber Co. v. Sigma 
Chi Chapter House, 49 Ind. A. 528, 97 
NE _ 801; Wilson y. Simon, 91 Md. 1, 
45 A 1022, 80 AmSR. 427; Keel v. 
Ingersoll, 27 Okl. 117, 120, 111 P 214; 


etc., 


trust is not subject to a mechanic’s lien.° 
it has been held that a husband’s interest in a 
lease for an unexpired term of nine hundred and 
ninety-nine years, owned by his wife, could not be 
subjected to a mechanic’s lien,°! the lease being 
merely a chattel real vesting in the husband only a 
life estate in trust with remainder to the wife.°? 


[$§ 28-32, 
And 


attached to and become a part of the realty,°® 
and, according to some authorities, which has added. 
substantially to the value thereof,®® but, according 
to other authorities, questions of benefit to the 
owner,®? or of enhanced or increased value of the 
property,°? are immaterial. 

[§ 32] 2, Buildings or Structures; Improvements 
Generally—a. Subject Matter®**—(1) In General. 
The nature of the building, structure, or improve- 
ment for which a mechanic’s lien may be acquired 
depends. entirely upon the terms of the particular 
statute under which the len is claimed.®4 
different jurisdictions variously confer. 


The: 


McCay?s: App, 37 Paset25., 128: 

“The right in favor of persons who 
have performed work in the erection 
of buildings on land to.a lien upon 
such buildings and land on which 
the improvements are located to 
secure payment for the services per- 
formed or material furnished was 
not recognized at common law.” Keel 
v. Ingersoll, supra. 

“The right of a mechanic or ma- 
terial-man to a lien upon a building, 
to the erection of which his labour 


and materials have contributed, is 
not a right at common law.” Mc- 
Cay’s App., supra. 

58. Green v. Saxton, 196 Iowa, 
1086, 196 NW 27. 


Priority between mechanics’ Hens 
and mortgages see infra §§ 369-398. 

59. Ala. — Forbes Vv. Alabama, 
Mach.,,, etc;,; Go., 176 );-Ala.. 423-5535 S 
398, 399 [quot Cyc]. 

Ill—Compound Lumber Co. vy. 
Murphy, 169 Ill. 343, 48 NE 472; Hun- 
ter v. Blanchard, 18 Ill. 318; Brunner 
Veo Picking, 75. Eis A. 293> Cox fw 
Colles, 17 Ill. A. 503. See Alexander 
Lumber Co. v. Champaign Baseball 
Club, 201 Ill. A. 246 (it must appear 
that the materials were for the con- 
struction of some things that were 
to become part of or be an improve- 
ment on the real estate). : 


Iowa.—Curtis v. Broadwell, 66, 
Iowa 662, 24 NW 265. 
Me.—Baker y. Fessenden, 71 Me. 


292; Lombard v. Pike, 33 Me. 141. 
Mont.—Barnes v. Montana Lumber, 

etc., Co., 67 Mont, 481, 216 P 335. ; 

Applications of rule: 

Building see infra § 32. 

Fixture see infra § 45. 

Structure see infra § 32. i 
60. Forbes v. Alabama Mach., etc., 

Co., 176 Ala. 423, 58 S 398, 399 [quot 

Cyc]; Coddington y. Hudson County 

Dry Dock, “etc, 1Co. 80a NN Sep ante 

Campbell v. John W. Taylor Mfg. 

Co., 62 N. J. Eq. 307.45 A 1119, 
Cross. references: 

Destruction of building as: 
Extinguishing lien see infra § 447, 
Giving right to lien see infra § 43. 

Enhancement of value as underlying 
principle of statutes conferring 
lien see Supra § 5. 

61. Hardwood Interior Co., Ine v 
Bull, 24 Cal. A. 129, 140 P 702, 

Nonbeneficial alteration of prop- 
erty see infra § 42, 

62. Chamberlain v. Lewiston, 23 
Ida. 154, 129 P 1069 [foll Hewett v. 
Lewiston, 23 Ida. 172, 129 P 1073; 
Potlatch Lumber Co. v. Lewiston, 23 
Ida. 167,129 P 1073]. 

63. Property affected by lien see 
infra §§ 337-349. 

64 See statutory provisions. 
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For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§ Bay 221 


a lien for the performance of lJabor®® or the fur- 
nishing of materials®® in the construction,®” altera- 
tion, or repair®® of certain buildings, structures, 
or improvements specifically mentioned,®® or any 
building,” structure,”! or improvement.”? 

A “‘building,’’ within the meaning of mechanics’ 
lien laws, is an edifice constructed for use or con- 
venience, as a house, church, shop, ete., attached to, 
and becoming part of, the land.7* It does not in- 
elude every species of erection on land,’* such as 
fences, gates, or other like structures.*> 

**Structure.’’ The meaning of the word ‘‘struc- 
ture,’’ as used in a statute authorizing a lien for 
labor performed or materials furnished in connec- 
tion with the creation, improvement, or repair of a 
structure, is to be ascertained by referring to the 
meaning of the words associated with it,*® and 
where all the associated terms designate classes of 
property attached or appurtenant to, or a part of, 
the land, the word ‘‘structure’’ is to be likewise re- 
stricted,’” notwithstanding the fact that it 1s sus- 
ceptible of other definitions.7* The words ‘‘other 
structure,’’ following an enumeration of particular 
things, comprehends all the properties specifically 
enumerated,’® and any similar thing constructed, 
should the enumeration prove incomplete;®® but it 
does not embrace matters not resembling, 
to, or belonging in, the same class with the struc- 
tures or improvements specifically enumerated.*+ 


related 
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‘‘Improvement.’’? Some mechanics’ lien’ statutes 
expressly define the term ‘‘improvement.’’$* In 
jurisdictions where the statutes do not define the 
term the courts are not in accord as to its mean- 
ing®® or as to its application to particular matters.** 
In some eases it is held that the term is synony- 
mous with ‘‘building,’’®> or means an entire build- 
ing or independent erection,®* or such a permanent 
and substantial erection as essentially augments the 
interest which the tenant has in the lands;*? but 
in other cases it is held that the term is not nec- 
essarily synonymous with, or restricted ‘to, build- 
ings,’ and may not include even an ordinary 
dwelling house where the words with which it is 
associated exclude such a construction.’® As here- 
after shown there is conflict of authority on the 
question whether the term includes additions. 28 
The expression ‘‘other improvements’’ can only 
refer to improvements of a character similar to those 
previously mentioned.°! 

An ‘‘appurtenance,’’ as used in a statute allow- 
ing a lien for materials furnished ‘or services ren- 
dered in the construction’ of a building or any of 


its appurtenances, covers what might not other- 


wise be deemed to belong to the building.” 
‘‘Other work’’ must he construed to mean other 
work of a similar nature or character.®% — 
Unlawful use. The fact that a building is erected, 
or an addition is made thereto, for the purpose of 


See infra § 57. 


65. ing further that under the circum- 
66. See infra § 60. stances it was not to be implied that 
67., See infra § 41. B. furnished the material with which 
68.. See infra § 42, the house was built). 
69., ‘Colonial Trust Co. v. Vale- es a aa pe defined generally see 
Oregon Irr. Co., 265 Fed. 3938 (Oregon | Building 9 C. J. p 683. 
statute) ; Baker v. Waldron, 92 ‘Me.|' 74, Central Trust Co. v. Cameron 
ny ig: 98 A 225, 69 AmSR 483; Sloan v.| Iron, etc., Co., 47 Fed. 136 (constru- 


Wasson,’ (Alta. ) [1923] 2 West Wkly 


506... 
“Hardwood Interior Co., Inc. v. 
Reale by wa las Ard 202140 NP 102: 
Waterbury Lumber, etc., Cory. Aster- 
chinsky,, 87 Conn. 316, 87 A 739, Ann 
Casi916B 613. 
71, Williams v. Mountaineer Gold 


.Min. Co., 102 Cal. 134, 34 P 702, 36 P 


388; McCormack v. ‘Bertschinger, 
(OmosP 36h. 

72. Bates, v. Harte, 124 Ala. 427, 
26 S 898, 82 AmSR 186; La Grill v. 
Mallard, 90 Cal. 373, 27 P 294; Gas- 
kill v. Davis, 63 Ga. 645; National L. 
Ins. Co. v. Ayres, 111 Towa 200, 82 
NW 607; Harris v. Schultz, 64 Towa. 
539, 21 NW 22. 

73. Rabb v. Wee. fillison= inc, 
So Nid: L. 416, 99 A 119 [aff 90 N. 
Ja tt, L103 A 1054]; Coddington v. 
Beebe, SHEN Seulae 407. 

fa] Similar definition.—An_ erec- 
tion intended for use and occupation 
as a habitation or some purpose of 
trade, manufacture, ornament, or use, 
constituting a fabric or edifice, such 
as a house, a store, a church, a shed. 
Central Trust Co. v. Cameron Iron, 
etc., Co., 47 Fed. 136;. Truesdell v. 
Gay, ‘13 ‘Gray (Mass.) 314, 312. 

{[b] Standing on land. —‘This lien 
can only arise when the building 


stands on land whereon it was 
erected.” Coddington vy. Beebe, 31 
N. J. L. 477, 486 


[c] ‘Building placed temporarily 
on property.—Where A, who had 
purchased certain lots from B, under 
contract of sale, built and paid for 
a house thereon but afterward, after 
default in the payments on the lots, 
removed the house on to the land of 
Cc, with his consent, as a mere tem- 
porary resting place, it being under- 
stood that it might be removed at 
any time by A, the land of C was 
not subject to a mechanic’s lien for 
materials furnished for the house. 
Fresno Loan, etc., Bank v. Husted, 5 
Cal, Unrep. Cas, 715, 49 P 195 (hold- 


[40 C. J.—5] 


ing Pennsylvania statute); Truesdell 
v. Gay, 13 Gray (Mass.) 311. 

75. Truesdell v. Gay, supra. 

Fences generally see infra § 37. 

76. Barnes v, Montana Lumber, 
etc.,*Co., ‘67 Mont. 481. 216" 335; 

77. Barnes VY Montana Lumber, 
etc., Co., supra. 

78. Barnes v. 
etc., Co., supra. 

LENS threshing machine (1) is 
not a “‘structure”’ within the meaning 
of the statute, although. it comes 
within one of the definitions of which 
the word is susceptible. Barnes vy. 
Montana Lumber, etc., Co., 67 Mont. 
4815-216)-P 335. (2) Machinery gen- 
erally see infra § 50 

“Structure” defined generally see 
Structure [37 Cyc-337]. 

79. Mendoza v. Central Forest Co., 
Se AGL COT ae OOO: 


Montana Lumber, 


80. Mendoza v. Central Forest Co., 
supra. 
81. -Armitage v. Bernheim, 32 Ida. 


594, 187 P 938. 

82. See statutory provisions; and 
cases infra this note. 

{a] In New York (1) Lien L. § 2 
expressly provides that the term 
“improvement,” as used therein, “in- 
cludes the erection, alteration or re- 
pair of any structure upon, connected 
with, or beneath the surface of, any 
real property and any work done 
upon such property, or materials fur- 
nished for its permanent improve- 


ment.” Caldwell v. Glazier, 138 App. 
Divic326,. 23 ONYS= (622) ‘Griftin, v. 
Ernst, 124. App.- Div.. 289, 108 NYS 


816; Plattsburg ‘Gas, etc., Co. v.. Mil- 
ler, 123 Misc. 651, 206 NYS 42 [rev 
on other grounds 211 App. Div, 623, 
207- NYS 335]; Empire City Iron 
Works v. Margolies, 85 Misc. 238, 148 
NYS 348; Autna El. Co. v. Deeves, 57 
Mise. 632, 108 NYS 718; Western 
Sash, etc., Co. vy. Gaul Constr. Co., 
126 NYS 1110, 1112. (2), The .woras 
“improvement of real property’* must 
be given a broad and comprehensive 


ae 


gerald, 225 N. Y. 


meaning. Wahle- Phillips Co. v. Fitz- 

137; 12) NEY 763: 
83. See infra text and notes 85-89. 
General definitions of: 

“Improvement” see Improvement 31 


Je Die goes i 
ep creas ‘see Improvements 
84. See infra §§ 34-55. 
' 85. Richardson v. Koch, 81 .°Mo:: 


264; Collins v. Mott, 45 Mo. 100. 

86. Getchell v. Allen, 34 Iowa 559.: 
87. Orth v. West View -Oil Co. 
159 Pa. 388, 28 A 180; Esterleys’ App... 
54 Pa. 192; Thomas v. Smith, 42 Pa.’ 
68 (all of: the above cases being 
decided under the act of .Febr. 17, 
1858, relating to improvements ‘made 
by a tenant). 1 
[a] Only useful and important 
erections constituting part of the- 
works placed there by the tenant are 
within the word “improvements,” as 
used in the Mechanics’ Lien Law of 


Spek Schmidt v. Armstrong, 72 Pa. 
88. Bates v. “Harte; 124 Ala. 427, 


26 S 898, 82 AmSR 186; Wimberley v. 
Mayberry, 94 Ala. 240, 40 S457, 14 
LRA 305; Leiper v. Minnig, 14 Ark. 
510, 86 Sw 407,.4,AnnCas 1013 (dis- 
tinguishing’ the’ statute under con- 
sideration from a former statute 
where the words “building, erection 
or other improvement” were used), 

89. Schmidt v. Armstrong, 72 Pa. 
355; Schenley’s App., 70 Pa. 98. 

[a] Special - acts. — “ ‘Improve- 
ment’ is not used in the statutes pro- 
viding for mechanics’ liens, to ‘in- 
clude anything in or about the erec- 
tion, alteration. or repairs of houses’ 
or other buildings; it is found in 
some special acts concerning mining 
and oil-wells and storage and refin- 


ing of oil.” Wetmore’s App., 91 Pa. 
276, 279. 

SO. See infra § 42. 

91. Hastern Arkansas Hedge- 
Fence Co. v. Tanner, 67 Ark. 156, 53 
SW 886. 

92. Waterbury Lumber, ete., Co. v. 


Asterchinsky, 87 Conn. 316, .87 A 739, 
AnnCasi916B 613; Balch v. Chaffee, 
73 Conn. 318, 47 A 327, 84 AmSR 155. 

Appurtenances affected by lien see 


infra § 337. 
(Alta.) 


93. Sloan v. Wasson, 


“£1923] 2 WestWkly 506. 
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being put to an unlawful use will not prevent the 
person furnishing labor or material therefor from 
acquiring a mechanic’s lien,°* unless he had knowl- 
edge at the time of the intended use.°® 

[§ 33] (2) Particular Property—(a) Mills and 
Factories. A lien can usually be acquired for 
labor performed in, or materials furnished for, the 
construction of mills and factories,®® the statutes 
in some states expressly mentioning such struc- 
tures.°7 
_ [§ 34] (b) Railroad and Mining Property.°* As 
will be seen by reference to other articles in this 
work, some statutes specifically confer a len for 
labor, materials, or supplies furnished in connec- 
tion with the construction, repair, or operation of 
a mine® or railroad.1. A mine has been held to 
be a structure? or improvement? within the meaning 
of general mechanics’ lien statutes relating thereto.* 
Also a smelter has been held to be a mill or manu- 
factory’ within the meaning of a statute giving 
a lien for the erection or improvement of such 
structures. In some,’ but not other,® jurisdictions 
a general mechanic’s lien has been allowed in re- 
spect of a railroad, while in still other jurisdictions 
it has been allowed in respect of some,® but not 
other,!® railroad property. x 

[§ 35] (c) Oil, Gas, Steam, or Electrical Prop- 
erty.11. Except in some jurisdictions,'? mechanics’ 
liens have been allowed for electric light. poles, 
wires, and insulators.1° A gas plant is such an 


improvement as will give rise to a mechani¢’s lien 
94 Dorsey v. 12. Fulp v. 
Greene (lowa) 341. 
95. Dorsey v. Langworthy, supra; 


Langworthy, 3 
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Kernersville Light, 
ete., Con 15 7.N. Cy. 164,72. SH.869, 
13. Badger Lumber Co. v. Marion 


1 


[§§ 32-37 


under some statutes.14 Also the statutes include a 
plant for the generation of steam to be distributed 


/under a municipal franchise through pipes laid in 


the streets.1° Various statutes have been held to 
include an oil well derrick! and an oil refinery.‘ 
An oil tank is held to be within a statute relating 
to erections and improvements,!® but not within one 
relating to buildings.?® 

[§ 36] (d) Lightning Rods. It has been held in 
some jurisdictions that a lien may attach. for labor 
and materials used in the construction and erec- 
tion of lightning rods,?° but such a lien has been 
denied in other jurisdictions,?4 and in still other 
jurisdictions it has been held to be a question of 
fact to be determined by the jury, whether a 
lightning rod was furnished ‘‘in and about the 
erection and construction’’ of a house, so as to give 
rise to a lien.?? 

[§ 37] (e) Fences and Windmills. In several ju- 
risdictions mechanics’ liens may be acquired for the 
construction of fences,?* at least when constructed 
as appurtenant to a building,** and at the same, 
time?® or when included with a building in the 
same contract;7® but it has been held otherwise 
under a statute giving a lien merely for labor or 
materials furnished -for erecting or repairing any 
‘‘building or the appurtenances of any building.’’?? 
A mechanic’s lien has been allowed for a wind- 
mill on the ground that it was an ‘‘improvement’’?§ 
or ‘‘appurtenance,’’?® within the meaning of the 
statutes. 
of some statutes. American Tank 


Co. v. Continental, ete., Trust, etc., 
Bank, 3 F. (2d) 122 (Arkansas stat- 


Miller v. Moore, 3 Alta: L. 297. 
96. Jenckes v. Jenckes, 145 Ind. 
624, 44 NE 632; Goodloe v. Rogers, 
9 La. Ann. 273, 61 AmD 205; Vilas 
v. McDonough Mfg. Co.. 91 Wis. 607, 
65 NW 488, 51 AmSR 925, 30 LRA 778. 
97. McAllister v. Benson Min., 
ete,, Co.,, 2 Ariz;' 350; 16.P 271; Wells 
vy. Christ‘an, 165 Ind. 662, 76 NE 518. 
Particular structures as “mill” or 

“manufactory”: 

Smelter see infra § 34. 

Steam heating nlant see infra § 35, 
98. Cross reierences: 

Application of general, mechanics’ 
lien law to railroads generally see 
Railroads [33 Cyc 467]. 

Exemption of railroad property as 
quasi public in nature see supra 

2 


§ 21, 

Railroad bridges see infra § 38. 

39. See Mines and Minerals IV, D. 

1. See Railroads [33 Cyc 465]. 

2. Helm v, Chapman, 66 Cal. 291, 
8 uPAS52: 

S&S Central Trust Co. v. Sheffield. 
etc.,;.Coal, etc., Co., 42..Fed., 106, 9 
LRA 67; Peaceable Creek Coal Co. v. 
Jackson, 26 Okl. 1, 108 P 409, Ann 
Cas1912B 1. 

4 See supra § 32. 

5 - McAllister v, Benson Min., etc., 
EN VATIZ 00.0) WLC Eb ciids 
6 See supra § 33. 

7. Ban v. Columbia Southern R. 
Go., 117 Fed. 21,,54. CCA, 407 (it is 
included within the term “other 
structure’’). 


& Rutherford v. Cincinnati, etc., 
R. Co., 35 Oh. St. 559 (not a “house 
. .. bridge, or other structure” with- 
in 74 Oh. L. p 168 § 1). 

9. Hill v; LaCrosse, etce., R. Co., 
11 Wis. 214 (depot). 

10. La Crosse, etc., R. Co. v. Van- 
derpool, 11 Wis. 119, 78 AmD 691 (a 
railroad bridge or track is not a 
“dwelling house or other building” 
within the statute). 

11. Cross references: 

Heating or lighting fixtures see infra 
PSST, 49, 
Water or drain pines see infra § 53. 


—_——— EEE 


Water Supply, ete., Co, 48 Kan. 182, 
29 P. 476,30, AmSR 301, 15 LRA 652; 
Southern Electrical 
Rolla Electric Light, ete., Co., 75 Mo. 
A. 622; Hughes v. Lambertville Elec- 
tric Light. ete., Co., 53 N,.J. Eq. 435, 
32 A 69; Forbes v. Willamette Falls 
Hleetrie, Co,,,.19 Or. 61,:23: P' 670). 20 
AmSR 793. 

[a] Poles as “structures.”—Poles 
set into the ground and connected 
together by wire in the usual way 
for the transmission of electricity 
for the purpose of light and power 
constitute a structure within the 
meaning of a statute giving a me- 
chanic’s lien for labor performed on 
certain enumerated structures “or 
any other structure.” Forbes v. Wil- 
lamette Falls Electric Co., 19 Or. 61, 
23 P 670, 20 AmSR 793. 

Wires in building see infra § 49. 

14. Chicago Smokeless Fuel Gas 
Co. v. Lyman, 62 Ill. A. 538. 

15. Wells v. Christian, 165 Ind. 
662, 76 NE 518 (it is a “manufac- 
tory” within Burns St, Annot. [1901] 
§ 7255). 

16. Showalter v. Lowndes, 56 W. 
Va. 462, 49 SE 448. 


17. Short v. Miller, 120 Pa. 470, 
14 A 874. : 
{a] Buildings.—A boiler house, 


filter house, barrel house, tank house, 
pump house, tool house, ete, the 
whole forming a plant known as an 
“oil refinery,’ although not abso- 
lutely essential to the business, and 
of an extremely simple. character 
yet, if permanent and suited to their 
purpose, are “buildings” within the 
meaning of the act of June 16, 
1836. Short v. Miller, 120 Pa. 470, 14 
A 374, 

18. American Tank Co, v. Con- 
tinental, etc., Trust, ete., Bank, 3 F. 
(2a) 122 (Arkansas statute). 

[a] Thus a thousand-barrel oil 
tank, twenty-two feet in diameter, 
sixteen feet in height and weighing 
about four tons, placed upon land, is 
deemed to be both an erection and 
an improvement within the meaning 


ute). 
19. Seiders, etc., International 
Supply Co. v.} Boiler Works v. Lewis, etc., .Co., 7 


Pa. DiSt.20s, 2b -eaeacos Su: 

20. Harris v. Schultz, 64 Iowa 539, 
541, 21 NW 22. 

“The labor and material used in 
their construction and erection is 
done and furnished for the building 
in contemplation of the statute, for 
which a lien will attach. The ttility 
of lightning rods cannot be a subject 


of inquiry in this case.” Harris v. 
Schultz, supra. 
21. Drew v. Mason, 81 Ill. 498, 


499, 25 AmR 288. ; 
“Furnishing materials and labor in 
placing a lightning rod on a house, 
is not furnishing materials and labor 
in ‘building, altering, repairing or 
ornamenting’ a house, in the sense 
those terms are used in the Me- 
chanic’s Lien Law.” Drew v. Mason, 


supra. 

22. See infra § 703. 

23. Riverside Lumber Co, _ v. 
Hampton, 12 Del. 486, 32 A 960; 
Armitage v. Bernheim, 32 Ida. 594, 
187 P 938; Henry v.. Plitt, 84 Mo. 


237; Missouri Valley Cut Stone Works 
v. Brown, 50 Mo. A. 407 (stone re- 
taining wall operating as fence); 
Bailey v. Hull, 11 Wis. 289, 78 AmD 


706. 

[a] “Other improvements.” — 
Fences fall within the term “other 
improvements” as used in Rev. psu. 


§§ 6705. 6706. Missouri Valley Cut 
Stone Works v. Brown, 50 Mo. A, 407. 

24. Henry v. Plitt. 84. Mo. 237; 
O'Neil v. Taylor, 59 W,)°Va.-370, 53 
SE 471. 

25. Henry v. Plitt, 84 Mo. 237. 

26. Marshall v. Archie Bank, 76 
Mo. A. 92; Missouri Valley Cut Stone 
Works v. Brown, 50 Mo. A. 407; 
Ermentrout’s Account, 1 Woodw. 
(@a’) 158: 

27. Canisius v. Merrill, 65 Tll. 67. 

28. Phelps, etc., Windmill Co. v. 
Baker, 49 Kan, 434, 30 P 472. 

29. Phelps, ete., Wind-Mill Co. v. 
Shay, 32 Nebr. 19, 48 NW 896. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§§ 38-41] 
{§ 38] (f) Flumes, Aqueducts, Dams and 
Bridges.°° Mechanics’ liens have been allowed for 


‘aqueducts,*! flumes,?? and dams.23 Some statutes 
do not confer a lien for the construction of an 
irrigation system as such,’ but only for the con- 
struction of the specific structures comprising it.** 
A mechanic’s lien cannot. be acquired for a bridge 
as a building®® or wharf.’7 In some states, how- 
ever, the statutes have expressly created a lien on 
account of bridges.** These statutes have been con- 
strued to extend to railroad bridges.*®® 

[§ 39] (g) Wharves, Piers, and Vessels. A gen- 
eral mechanics’ lien law does not comprehend ves- 
sels,*° there being other statutes specifically relating 
to liens on vessels.*? However, a mechanic’s lien 
may be acquired for a wharf, 42 a wharf boat,?? 
and sheds erected on piers.4# It has been both 
affirmed*® and denied*® that a len may be ac- 
quired on account of a floating wharf or dock 
under a statute relating to ‘‘buildings.’’ 

[§ 40] (h) Other Property. In addition to the 
buildings, structures, and improvements already 
mentioned,*7 the statutes include an aérial tram- 
way,*® an ice house,*® a structure intended for 
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the shelter, use, and convenience of a professional 
baseball club, its agents, players, and patrons,°° 
and an amphitheater and framework built on posts 
firmly imbedded in the soil.5t On the other hand 
lien statutes have been held not to include a coke 
oven,°>? a mausoleum,®*® or swings and seats erected 
in a fair ground and park.®+ A kiln is not within 


_a statute relating to buildings,°> but of course it 


is within a statute expressly naming it.°° 

A ‘‘public improvement’’ is held to include a 
schoolhouse®? and an ice plant.°* 

[§ 41] b. Erection or Construction. Practically 
all mechanics’ lien statutes confer a lien for labor 
performed®® or materials furnished®® in the con- 
struction or erection®! of such buildings or struc- 
tures as are covered by the statutes.62 The ques- 
tion as to what constitutes construction or erection 
arises principally under statutes which do not confer 
a lien for repairs or alterations,®* so that there 
is no lien, unless the improvement in question falls 
under the head of construction or erection.®* In 
the construction of such statutes the tests applied 
in determining whether or not a lien can exist are 
whether or not a new building has been put up,®* 


<0. Ditch see infra § 53. Ind.—Jenckes v. Jenckes, 145 Ind.] L. 716, 103 A 1054]. 
31. Nash v. Com., 174 Mass. 335,| 624, 44 NE 632. [a] “Building.”—A structure, in 
54 NE 865. N. Y.—Collins v. Drew, 67 N. Y.| part roofed and inclosed, consisting 


[a] As structure.—An aqueduct is| 149. 
a structure within the meaning of 
the statute. Nash v. Com., 174 Mass. 
335, 54 NE 865. 

32. Derrickson v. Edwards, 29 N. 
J. L. 468, 473, 80 AmD 220 [aff 28 
N. J. L. 39] (so holding as to the 
flume in question but deeming it un- 
necessary to determine “that every 
structure which may properly be 
called a flume will be within the in- 
tent of the lien law’’). 


Wis.—Purtell 
39. 


42 NW 265. 
Supra § 34. 


Oh.—Smith Bridge Co. v. Bowman, 
41 Oh. St. 37, 52 AmR 67. 
v. 
etc., Co., 74 Wis. 132, 42 NW 265. 
Smith Bridge Co. v. Bowman, 
41 Oh. St. 37, 52 AmR 67; Purtell v. 
ret Ae Forge, etc., Co., 


Railroad property generally 
40. Stewart v. Gorgoza, 23 F. Cas. 


of a baseball grand stand and fence 
with clubhouses, dressing, bath, 
heating, locker, and toilet rooms, etc., 
is a “building” within the meaning 


Forge, 
of the statute. Rabb v. W. Py Elli- 


Chicago 


son, Inc., 89 N. J. L. 416, 99° A 119 
{aff 90 N. J. L. 716, 103 A 1054]. 
74 Wis. 132, SL » EBS (Cady. Lumber “Cow. 


Greater American Exposition Co., 4 
Nebr. (Unoff.) 268, 93 NW 961 (an 


see 
ariucienay within Comp. St. c 54 


33. Willamette Scie Transp., etc.,| No. 13,428, 3 Hughes 459 (decided 52. Central Trust Co. v. Cameron 
Co. v. Remick, 1 Or. under Va. Code c 115 §§ 38, 4);] Iron, ete., Co. 47 Fed. 136 (not a 
fa] Dam deta sued’ or sawmill.—j;} United Iron Works v. Outer Harbor] “building” within the meaning of Pa 
Willamette Falls Transp., etc., Co. v.}| Dock, etc., Co., 168 Cal. 81, 141 P| Act June 16, 1836 § 1). 
Remick, 1 Or.*169. ie rs 53. Brown v. City Nat. Bank, 72 
34. Colonial Trust Co. v. Vale- 41. See Maritime Liens § 10 et] Misc. 20i, 208, 181 NYS 92 (not “an 
Oregon Irr. Co., 265 Fed. 393. seq. improvement of real property’). 
35. Colonial Trust Co. v. Vale- 42. Burt v. Washineton, 3 Cal. 54. Lothian v. Wood, 55 Cal. 159 
Oregon Irr. Co., supra. 246; Williams v. Lane, 87 Wis. 152,] (not buildings or structures within 
[aj] Oregon statute——‘The me-|58 NW 77. the intent and meaning of the stat- 
chanic or contractor is given a lien 43. Galbreath v. Davidson, 25 Ark.| ute). 
for labor performed, material fur-| 490, 99 AmD 233. 55. Cowdrick v. Morris, 9 Pa. Co. 
nished, etc., for the construction of [a] Reason for rnle.—A lien may] 312. 
any ditch, flume, tunnel, or aqueduct,| be acquired: for repairing a wharf- 56. Lavoie v. Burke, 69 N. H. 144, 
or any structure or superstructure.| boat under a statute relating to any| 38 A 723. 
Section 7416, L. O. L. The Legisla-| ‘building, edifice, or tenement;” it is 57. Spalding, Lumber Co. Vv. 
ture, in adopting this statute, proba-|a building, savoring of the realty| Brown, 171 Ill. 487, 49 NE 725 [aff 


bly did not have in view an irrigat- 
ing system, which comprises in 
many instances reservoirs, dams, 
flumes, tunnels, and aqueducts, head- 
gates, laterals, and all things inci- 
dent thereto, or it would have made 
suitable provision to cover such a 
system, What it did do was to give 
a lien upcn the specific structures 
therein enumerated. Any one per- 
forming work upon any one of the 
structures specified in the statute is 
entitled to a lien thereon; but that 
would not entitle him to a lien upon 
another of such structures, unless he 
did work on it also, and likewise 
claimed his lien thereon. The only 
way in which he could be entitled to 
a lien upon a whole system, which 
includes ditches, flumes, tunnels, 
aqueducts, and other structures, such 
as reservoirs, dams, and the like, 
would be-to tie them all together 
under a contract for constructing the 
system.” Colonial Trust Co. v: Vale- 
Oregon Irr. Co., 265 Fed. 393, 396. 
36. Burt v. Washington, 3 Cal. 
246 (decided under Mechanics’ Lien 
Law of 1850); Pike County v. Nor- 
rington, 82 Ind. 190; Collins v. Drew, 
67 N. Y. 149; La Crosse, etc., R. Co. 
v. Vanderpool, 11 Wis. 119, 78 AmD 
691 note. 
ae Burt v. Washington, 3 Cal. 
Washington, 


24 
38. Cal.—Burt 
supra. 


Vv. 


and sufficiently attached to the soil 
to come within the statute. Gal- 
breath v. Davidson, 25 Ark. 490, 99 
AmD 233, 

44. Collins v. Drew, 6 Daly 234 
[aff 67 N. Y. 149] (decided under a 
jaw allowing a lien on wharves, piers, 
and structures connected therewith). 

45. Olmsted v. McNall, 7 Blackf. 
(Ind.) 387. 

46. Coddington v. Beebe, 31 N. J. 


Ho ATS: 

47. See supra §§ 33-39. 

4g. A. Leschen, etc., Rope Co. v. 
Moser, (Tex. Civ. A.) 159 SW 1018 
(deeming it to be an “improvement” 
within the meaning of the statute). 

49. Thomas v. Smith, 42 Pa. 68. 

[a] Independent or attached 
structure.—(1) In Pennsylvania, it 
has been held in a lower court de- 
cision that a lien may be acquired 
in respect to an ice house when, and 
only when, it is attached to and part 
of the principal building. Killings- 
worth v. Allen, 1 Phi:e. (Pa.) 220. 
(2) However, the supreme court has 
held that an ice house, erected not 
as an outhouse or an appurtenant to 
a residence, but as an independent 
and separate structure, is an ‘“‘im- 
provement” within the meaning of a 
local statute applicable only in two 
counties. Thomas v. Smith, 42 Pa. 


50. Rabb v. W. P. Ellison, Inc., 89 
N. J. L. 416, 99 A 119 [aff 90 N. J. 


TH TMA. P19 Sie 

58. U. S. Cast Iron Pipe, etc., Co. 
v. Henry Vogt Mach. Co., 182 Ky. 
473, 206 SW 806. 


59. See infra § 57. 
é>. See infra § 60. 
61. See 


statutory rh be ciepe 


62. See supra §§ 32-4 

62. See intra § 42, 

64 See cases infra notes 65-73. 

65. Combs v. Lippincott, 35 N. J. 
L. 481. 

[a] Where there is an entire new 


structure, not simply in its main 
mass, but from the ground up, a 
lien is properly filed as for a new 
building. Pusey v. Pennsylvania 
Paper Mills, 173 Fed. 634 [aff 185 
Fed. 481, 107 CCA 581] (construing 
Pennsylvania statute). 

[b] A boiler battery, consisting 
of a stone foundation on which a 
furnace is erected, with brick walls 
above, and smokestacks to be used 
in connection with machinery in the 
manufacture of pig iron, is a new 
building, within the act of June 16, 
1836. Wheeler v. Pierce, 167 Pa. 416, 
31 A 649, 46 AmSR 679. 

{c] A back building, however 
much it may be enlarged or im- 
proved, cannot be treated as a new 
building, and made liable to a me- 
chanic’s lien, as it is a mere appur- 
tenance to the main building, and 
cannot be separated therefrom. 
Harris v. Woolston, 3 Phila. (Pa.) 376. 


68 [40.C.J.] 


‘or in the ease of remodeling, rebuilding, or altera- 
‘tions, whether, the old building has lost its identity,®° 

the 
been so completely changed that in common parlance 
at may properly be termed a new building or a 
rebuilding,®’ even»though some portion of the old 


or whether | the . structure noe 


A 


smaterials may remain in it.®® 


spurpose. of the building is not a proper test.°? 
Additions to a building may come within a stat- 
ute relating to erection or construction,’® provided 
Work which is in 
‘substance: that of new construction after a fire is 
‘not prevented from constituting erection or con- 
struction by*the fact that a comparatively small 
if standing by itself, would 
properly be classed as, repairs,’” it being proper to 


the additions are substantial.*? 


-part of the’ work, 


66. Combs v. Lippincott, 35 N. J. 
“L. 481; Sabbaton’s Est., 2 AmLJ (Pa.) 


83. 

[a] Ketention of ~ identity.—A 
‘building may’ be greatly changed in 
structure, im the materials which en- 
ter into it,.and in its internal ar- 
rangements, without losing its iden- 
tity or ceasing to be the same build- 
ing. Combs v. Lippincott, 35 N. J. 


Li 481 

67. Warren v. Freeman, 187 Pa. 
455, 41-A> 290,67 ‘AmSR 583; Arm- 
strong v. Ware, 20), Pa. »519.-.[rev1 


‘Phila. 213]; Grable v. Helman, 5 Pa. 


Super. 324. And see cases infra this 
note. : 
fa] Principal part of building; 


extertal or. internal changes.—(1) 
‘The tearing down and rebuilding. of 
the ‘principal part: of a. building 
creates a lien. Olympic ' Theatre’s 
‘Case, 2 Browne (Pa.) 275; Matter of 
Burling; . Ashm: )(Pa.),, 377. (2) 
Where jan old building was prac- 
tically destroyed by the tearing away 
of;the roof and the;upper joists, leav- 
ding only: two sides and a part, of the 
floor, it cannot properly be termed a 
building; and work consisting in part 
‘of the building of additions and a 


new.roof covering both the old part’ 


and the additions may properly be 
characterized as the erection of a 
building. Ward v. Crane, 118 Cal. 
676,.50 P 839. (3) The idea which 
runs throughout all the cases is new- 
ness of ‘structure in the main mass 
of the building, that entire change 
of external appearance which denotes 
a different building from that which 
Bave. place to it, although into the 
composition of the new structure 
some of the old parts may have en- 
tered. This newness of construction 
-must bein the exterior, the main 
plan of the building, and nest in its 
interior arrangements. The reason 
for this is not only in the fact that 
the external walls of a building, con- 
stitute the. strongest mark of its 
identity and are its main part, but 
aiso ‘in ithe notice that the external 
Change furnishes to,purchasers and 
lien creditors. Miller v. Hershey, 59 
Pa. 64; Boettiger v. Weber, 57 Pa. 
Super. 464; Malone v. Hosfeld, 53 Pa. 
Super. . 184;.; Chester City Presb. 
Church vy. Conlin, 11 Pa. Super. 413, 7 
Del, Co. 437. (4) However, when the 
facts with regard ‘to,a building opera- 
tion are disputed, the court in deter- 
mining the question as to the charac- 
ter of the structure, in proceedings 
for mechanic’s lien, is not to be gov- 
-erned exclusively by what a person 
Wwho saw the building for the first 
time after it was completed; being 
ignorant of the existence of an old 
building, from a meré external in- 
spection, might conelude. Goeringer 
v. Schappert, 17 Pa. Super. 293. (5) 
Where ‘the changes were principally 
internal, .the only external change 
being.a new door in front and some 
new windows in the rear, the altera- 
tions did:not.amount to the erection 
‘of a new building or a rebuilding and 
— 
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building has 


mere change of 


exist, although, 


there was no lien under the Act of 
June 16, 1836. Patterson v. Frazier, 
123 Pa. 414, 16 A 477. (6) Where the 


interior ot a building was torn out 
by the tenant, and materially 
changed, and the front altered to 


some extent, but the tenant continued 
to oecupy the building throughout 
the work, it constituted repairs of an 
old building, and not a new struc- 
ture, entitling the contractor there- 
for to a lien. De Wald v. Woog, 158 
Pa. 497, 27 A 1088. (7) Where the 
main design of a building remains 
unchanged, and the lines of its foun- 
dation walls are in no respect al- 
tered, and the interior, except for 
certain bay windows, is left un- 
touched, the court, in proceedings for 
a mechanic’s lien, will not construe 
the building to be a new building, 
although the external appearance has 
been changed by an alteration in the 
roof, and by repainting. Goeringer 
v. Schappert, supra. (8) The put- 
ting -in of new machinery to sup- 
plant old is not a new erection where 
the frame of the old building is 
neither raised nor enlarged. Sum- 
merville v. Wann, 37 Pa. 182. (9) 
Installations of machinery generally 
see infra § 50. 

{[b] Conversion into separate 
buildings..—The remodeling of an old 
building consisting of the conversion 
of it into six separate dwellings is 
within the statute... Hill’s Est., 2 PaL 
JR 96, 3 PaLJ 323. 

68 Combs v. Lippincott, 35 N. ‘J. 
is 481. And see caseS Supra note 
67. 

[a] A substantial addition of 
material parts, a rebuilding upon an- 
other and larger scale, constitutes a 
new building, even though parts of 
the old are preserved and incorpo- 
rated in the new. Hershey v. Shenk, 
58 Pa. 382. 

69. Malone v. Hosfeld, 53 Pa. Su- 
per. 134. 

70. Harman v. Cummings, 43 Pa. 
322; Driesbach v. Keller, 2 Pa. 77. 

[a] A new wing (1) to a building 
is an erection, Harman v. Cum- 
mings, 43 Pa. 322. And see Thomas 
v. ,Hinkle, 126 Pa. 478, 17. A.~670 
(recognizing the rule but holding 
that the case fell within a local 
statute expressly relating to addi- 
tions). (2) A wing or addition to a 
building is an appurtenance within 
the meaning of a statute allowing a 
lien for materials furnished or serv- 
ices rendered in the construction of 
& building or any of its appurten- 
ances. Waterbury Lumber, etc., Co. 
v. Asterchinsky, 87 Conn. 316, 87 A 
739, AnnCas1916B 613. 

[b] A kitchen is an erection au- 
thorizing the filing of a mechanic’s 
lien, which will extend to the main 
building to which the kitchen is at- 
tached. Hershey v. Shenk, 58 Pa. 
382; Pretz’s App., 35 Pa. 349: Light- 


foot v. Krug, 35 Pa. 348. Compare 
Rand. v. Mann, 3 Phila. (Pa.) 429 
(holding other wise as. to a. back 


building which was both a _ bath- 


{gal 


consider such work as a part of the construction 
of the building or plant as an entirety.’? 
ing a house has been considered a part of the work 
of finishing and erecting it.” 

Commencement or completion of building.*® 
right to a lien Zor work done in the construction 
of a building is not dependent upon whether the 
building is actually completed,’* but upon whether 
the construction is commenced.** 
and lienable work is done in aid thereof, the right 
of lien thereby becomes perfect,’* and cannot there- 
after be defeated by any act of the proprietor.*® 
And it has been held that a right to a lien may 
owing to the fault of the owner 
in abandoning the project, there has been no actual 
beginning of the improvement.*° 


Paint- 


The 


If this is done 


The erection of 


house and a kitchen). 

Additions generally see infra § 42. 

Vl,  Parrish’s | App., Pan pea 
Hershey v. Shenk, 58 Pa. 382; Dries- 
bach v. Keller, 2 Pa. 77; Hill’s .Hst., 
2 PaLJR 96, 3 PaLJd 323. 

[a] It is expressly provided by 
some statutes that ‘‘a substantial ad- 
dition to a structure or other im- 
provement shall be treated as a new 
erection or construction thereof.” 
Act. June: 42 190k CPt UE pete ty sero: 
[quot West Philadelphia Union Sav., 
etc., Assoc. v. Vahle, 235 Pa. 435, 437, 
84 A 407; Boettiger v. Weber, 57 Pa. 
Super. 464]. 

[b] Additions not constituting 
erection or construction.—(1) Merely 
adding a basement is not an erection 
or construction. Miller v. Oliver, 8 
Watts (Pa.) 514. (2) Where the new 
part of the external walls and roof 
of a building is in precisely the same 
position which had been occupied by 
a part of the building torn away, and 
the interior arrangement remains un- 
changed, the operation is not a sub- 
stantial addition to a building, within 
the meaning of the act of June 4, 
L90T (PE pp  43h)y but “a workt of 
restoration and repair, the substitu- 
tion of new work for old in a part 
of the building which had fallen into 
decay. _Porter v. Weightman, 29 Pa. 
Super. 488. (3) On the side of, ana 
attached to, a two-story building 
sixty by twenty-two was erected a 
two-story building eighty by twenty- 
eight. The partitions in the upper 
story of the cld part were taken out, 
its roof and the upper story of the 
wall next the new part were taken 
off, the studdings of the old part 
were raised to be on a level with 
those of the new part, and all was 
inclosed under one roof, the upper 
floor of both parts being used as a 
Single hall. It was held that a me- 
chanic’s lien should be filed as for an 
addition or alteration, and not for a 


new erection. Smyers v. Beam, 158 
Pa. 57, 27 A 884 

72. Union Sav., etes JASSocl Ww: 
Vahle, 235 Pa, 435, 84 A 407. 

73. Union Sav., ete. Assoc. v. 


Vahile, supra. 

74 Martine v. Nelson, 51 Ill. 422. 

75. Excavation or foundation 
without superstructure see infra § 44. 

76. Fitzgerald v. Walsh, 107 Wis, 
92, 82 NW 717, 81 AmSR 824. 

77. Fitzgerald v. Walsh, supra. 

Lien as attaching on commence- 
ment of building see infra § 329. 

78 Baker v. Waldron, 92 Me. 17, 
42 A 225, 69 AmSR 483; Fitzgerald 
v. Walsh, 107 Wis. 92, 82 Nw. TET Sk: 
AmSR 824. 

79. Scott v. Goldinghorst, 123 Ind. 
268, 24 NE 333; Fitzgerald v. Walsh, 
107 Wis. 92, 82 NW TA Se AmSR 
824; Morrissette v. Heroux, 59 Que. 
Super. 238. 

80. LLamoreaux v. Andersch, 128 
Minn. 261, 150 NW 908, LRA1915D 
204 (dealing with the services of an 
architect and considering the ques- 
tion not’ to be free from doubt). 


—- 


§§ 41-43] 


a brick house, : complete in so far as the brick work 
is concerned, is an improvement on the premises 
within the meaning of a statute giving a lien there- 


Bror.-* 


[§ 42] c. Repairs, Alterations, and Additions.*? 
Under some of the statutes providing for me- 
chanics’ liens, such a lien may be acquired for re- 
pairs®* or alterations; but under others no lien 
may be acquired for any repairs to,®* or alterations 
in,®* an old building, unless the structure of the 


building is so completely changed 


parlance it may properly be called a new building 
Under a few statutes a me- 


or a rebuilding.’? 


81. Gaskill v. Davis, 63 Ga. 645. 

82. Interior improvements gener- 
ally see infra § 45. 

83.. Cal.—Palmer v. Lavigne, 104 
Cal. 30, 37 P 775. _And see Patent 
Brick Co. v. Moore, 75 Cal. 205, 16 FE 
890 (reciting a statute so providing 
but dealing with a case of construc- 
tion). 

Del.— McCartney v. Buck, 13 Del. 
Sane ORBAN, Le. 


Ida.—Armitage v. Bernheim, 32 
Ida. 594, 187 P 938. 

Tll.—Fehr Constr. v. Postl 
System of Health Bide. ass Tl. 


634, 
124 NE 315; Drew v. Mason, 81 IIl. 
498, 25 AmR 288. 

Ind.—Jenckes v. Jenckes, 145 Ind. 
624, 44 NE 632; Rhodes v. Webb- 
paueesen Cor, boy Ind 19554 49 Sho) 


Mass.—Kelley v. Border City Mills, 
126 Mass. 148. 

Mo.—Alilen v. Frumet Min., ete., 
Co; 73 Mo-.+68 8. 

N. Y.—2tna El. Co. v. Deeves, 57 
Mise. 632, 108 NYS 718 [den rearg 
56, Misc. 565,107 NYS 63, and--aft 
125 App. Div. 842, 110 NYS 124] 
(correcting an erroneous statement 
to the contrary in a former opinion 
rendered in the same case). 

Or.—Allen v. Elwert, 29 Or. 428, 
44 P 823, 48 P 54. 

Pa.—Collum v. Pennsylvania Paint, 


ete:, Co, 185 Pa. 411,-39 A’ 1009" (the 
act of May 18, 1887); Smyers v. 
Beam, 158 Pa. 57, 27. A 884 (under 


the act of May 18, 1887); McDowell 
v. Riley, 16 Pa. Super. 515, 8 Del. Co. 
181 (the act of May 18, 1887); De 
Armond v. Haviland, 28 Pa. Dist. 830 
(the act of June-4, 1901 ys 

Ont.—Booth v. ‘Booth, 3 Ont, “i: 
294, 1 OntWR 49. 

{a] What constitutes repairs.— 
“Improvements which add to the 
height or depth of a building, or that 


change, increase and repair ‘the in- 
terior accommodations thereof, are 
repairs or alterations within the 


meaning of the act.” Fehr Constr, 
Co. v. Postl System of Health Build- 
ing, 288 Ill. 634, 642, 124 NE 315 [aff 
in part 209 Ill. A. 237]. 

4 As against mortgagee sée infra § 

96. 

§ “Moving” as “repairing” see infra 

42. 

84. Cal.—Palmer v. Lavigne, 104 
Cal. 30, 37 P 775; Donahue v. Cromar- 
tie, 21 Cal. 80; Hardwood Interior 
O:,, INC: Ly. Bull, 24 Cal. A. 129, 149 
P (02. 

Del.—McCartney v. Buck, 13 Del. 
64 A AT TI. 

Tll.—Fehr Constr. Co. v. Post] Sys- 
tem of Health Bldg., 288 Ill. 634, 124 
NE 315; Drew v. Mason, 81 Ill. 498, 
25 AmR 288. 

Ind.—Jenckes v. Jenckes, 145 Ind. 


624, 44 NE 682; Rhodes v. Webb- 
genon Co., 19 Ind, A. 195, 49° NE 
83. 


Or.—Allen v. Elwert, 29 Or. 428, 
44 P 823, 48 P 54. 

Pa.—Collum v. Pennsylvania Paint, 
étc., Co., 185 Pa. 411, 39 A 1009 (the 
act of May 18, 1887); McDowell v. 
Riley, 16 Pa. Super. 515, 8 Del. Co. 
181 (the act of May 18, 1887); Law 
v. Levine, 13 Pa. Super. 152 (the act 
of May 18, 1887); De Armond v. 


Haviland, 28 Pa, Dist. 830 (the att of 
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chanic’s lien cannot be acquired for repairs to a 
building unless such repairs amount to one fourth 
of the entire value of the building.*$ 


A mechanie’s 


lien for additions may be acquired under a statute 


erection or 


that in common 


June 4, 1901). 

{a] General and local statutes.— 
“Long before the Constitution of 
1874, there were numerous statutes 
conferring the right to file a lien in 
certain counties in the State for labor 
and materials furnished in the al- 
teration and repair of buildings. 
There was, however, no general act 
until May 18, 1887, P. L. 118, extend- 
ing such right of lien to all the coun- 
ties of the Commonwealth. ... The 
Act of June 4, 1901, P. L. 431, re- 
peals the said Act of 1887 by specific 
reference to that statute, but the Act 
of 1901 re-enacts the long estap- 
lished provisions found in other 
statutes giving a lien for alterations 
and repairs.” De Armond v. Havi- 
land, 28 Pa. Dist. 830, 831. 

{[b] Part of building generally.— 
Alteration or repair of the entire 
building is not necessary to entitle 
the contractor to a lien under the 
statute. The lien attaches if any 
floor or room of the building is re- 
paired or altered. Fehr Constr. Co. 
v. Postl System of Health Bldg., 288 
Ill. 634, .124 NE 315. 

{e] Incorporation in building.— 
“The alterations or repairs which 
come within the operation of the act 
of 1887 are such as are incorporated 
into the old building, or added as an 
appendage to the original structure; 
in such cases the old building must 
continue to constitute a substantial 
part of the completed structure.” Mc- 
Dowell v. Riley, 16 Pa. Super. 515, 
518, 8 Del. Co. 181. 

{d] Detrimental alteration.—(1) 
“Having in mind matters of altera- 
tion, we can readily imagine in- 
stances where a change in a part of 
a building would bea detriment to 
the property, and yet be so unques- 
tionably an alteration as to come 
clearly within the language of sec- 
tion 1183 of the Code of Civil Proce- 
dure, and be lienable.” Hardwood In- 
terior Co., Inc. v. Bull, 24 Cal. A; 129, 
131, 140 P2702. (2) Necessity of 
benefit generally see supra § 31. 

{e] Making slight changes in a 
ilding, which work is merely inci- 
dental to the putting in of a machine 
which is personal property, will not 
give rise to a mechanic’s lien under 
a statute allowing a lien for altera-= 
tions or repairs. Curnew v. Lee, 143 
Mass. 105, 8 NE 890. 

{f] Sandpapering and waxing a 
Roor in order to make it suitable for 
dancing is an alteration of a part 
of a building within the meaning of 
a statute conferring a lien for labor 
performed in the alteration either in 
whole or in part of any building. 
Hardwood Interior Co., Ine. v. Bull, 
24 Cal. A. 129, 132, 140 'P 702 (“while 
we think that the question is a close 
one, we are of the opinion that the 
work done upon the building was of 
a more substantial character than 
the mere cleaning or polishing of the 
floor, or superficial work of that 
character, and was in fact an altera- 
tion of the floor as the word altera- 


tion is defined by the standard 
lexicographers’’). 
[g] Wainseoting attached with 


screws to strips nailed to the wall 
of a building constitutes “altera- 
tions” or “repairs” for which a lien 


expressly allowing it,8® or, where the additions are 
| substantial, under a statute allowing a len for 
construction.°° 
other,9? jurisdictions a lien for additions may be 
acquired under a statute relating to improvements, 
and in still other jurisdictions a statute relating 
to improvements is deemed not applicable to tem- 
porary and insignificant additions.®* 

[§ 43] d. Removal or Destruction.®* 


In some,®! but not 


In some 


attaches. Matthiesen v. Arata, 32 


Or. 342, 50 P 1015, 67 AmSR 535. 


[h] In Delaware (1) a lien may 
exist for painting and. glazing 
(France v. Woolston, 4 Del. 557), 


(2) but not for upholstering 
cane Vv.) Buck, 13+ Del.- 34, 

Ove 

Subsequent removal of alteration 
see infra § 64. 

85. Kirk v. Taliaferro, 16 Miss. 
754; Whitenack v. Noe, 11 N. J. Eq. 
413; Warren v. Freeman, 187 Pa. 455; 
41 A 290, 67 AmSR 583 (under the 
act of June 16, 1836); De Wald v. 
Woog, 158 Pa: 497, 27 A 1088; Han- 
cock’s App., 115 sPal 1, 73A- 7738; Yohes 
App, 55 ‘Pa.°121;, Summerville .v: 
Wann, 387 Pa. 182; In re Howett, 10 
Pa. 379; Perigo v. Vanhorn, 2 Miles 


(Mc- 
2A 


(Pai); 359: 
86. Combs v. Lippincott, 35 N. J. 
L. 481; Whitenack v. Noe,.11 N. J: 


Eq. 321; Warren v. Freeman, 187 Pa. 
455, 41 A 290, 67 AmSR 5823 (under 
the act of June 16, 1836); De Wald 
v. Woog, 158 Pa. 497, 27 A 1088: 
Patterson v. Frazier, 123 Pa. 414, 16 
A 477; Yohe’s App., 55 Pa. 121; Perigo 
v: Vanhorn, 2 Miles (Pa.) 359. 

*{a] Particular matters held to 
constitute mere alterations for which 
no lien can be acquired include: (1) 
The putting of an additional story 
on a building. Updike v. Skillman, 
27 N. J. L. 131. (2) The conversion 
of a garret into bedrooms. White- 
nack v. Noe, 11 N. J. Eq. 321. 


87. See supra § 41. 
88. Shacks v. Ford, 128 Md. 287, 
97 A 511; Stebbins Vv. Culberth, 86 


Md. 656, 39 A 321. 
Updike v. Skillman, 27 N. J. 
Whitenack v. Noe, 11 N. J. 

Collum‘ v. Pennsylvania 
Paint, ete, Cogil385 -Bae41i)) 396 A 
1009; Smyers v. Beam, 158 Pa. 57, 27 
A 884 (both cases decided under the 
act. of May 18, 1887); Thomas v. 
Hinkle, 126 Pa. 478, 17 A 670 (the act 
of Aug. 1, 1868, relating to me- 
chanics’ liens in the city of Phila- 
delphia); Kolb v. Reformed Episcopal 
Church of Reconciliation, 18 Pa. Su- 
per. 477; Law v. levine, 13 Pa. Super. 
152 (both cases dealing with the act 
of May 18, 1887). 

[a] What constitutes.—(1) Addi- 
tion, within the meaning of the stat- 
ute, must be a lateral addition. It 
must occupy ground without the 
limits of. the building to which it 
constitutes an addition. Updike v. 
Skaliman,.o2% (Nii 3. ¢daaol 3h. (2) A 
piazza is an addition. Whitenack v. 
Noe, 11 N. J. Eq. 321.. (3) But a new 
story on an old building is not an 
addition within the statute. Updike 
v. Skillman, supra. (4) And the same 
is true of folding doors. Whitenack 
v. Noe, supra. 

90. See supra § 41. 

91. Wimberley v. Mayberry, 94 
Ala. 240, 10 S 157, 14 LRA 305. 

92. Church v. ‘Smithea, 4 Colo. A. 
175, 35 P 267; Getchell v. Allen, 34 
Iowa 559. 

93. Orth v. West View Oil. Co., i159 
Pa. 388, 28 A 180; Thomas v. Smith, 
42 Pa. 68 (both cases construing the 
act of Febr. 17, 1858, a local stat- 
ute). 

94. 


gis Removal of fixtures see infra 
a. : 


70 [40 C.J.] 


jurisdictions it is considered that a mechanic’s lien 
“may be acquired for moving a building ;®* but under 
No lien arises for 
simply tearing down a building or a part thereof ;°* 
but, except in some jurisdictions,9® where improve- 
ments for which a lien can properly be obtained 
are made, and the work of tearing down old struc- 
tures or parts thereof, and removing the débris, 
is a necessary part of the making of the improve- 
ments, such work may be ineluded in the lien, 
and the lien may also attach where under the con- 
tract the old material is to be used to erect a new 


other statutes this is denied.?® 


building. 


[§ 44] e. Excavations and Foundations. 
right to a lien for an excavation depends upon 
the purpose for which it was made.? 
and foundations for a building*® or other improve- 
ment? may give rise to a lien, even though the 
building is not completed,® or even though, accord- 
ing to some,® but not other,’ authorities, the project 
is abandoned and no superstructure is erected; but 


95. Palmer v. Lavigne, 104 Cal. 
30, 37 P 775; Jenckes v. Jenckes, 145 
Ind. 624, 44 NE 632; Rhodes v. Webb- 
Jameson Co., 19 Ind. A. 195, 49 NE 
283; Allen v. Elwert, 29 Or, 428, 44 
P.823, 48 P 54; Burke v,. Brown, 10 
Tex, Civ. A. 298, 30 SW 936. 

{a] Statutes applied.—(1) Moving 
is within Code Civ. Proc. § 1182, giv- 
ing a lien for construction, altera- 
tion, or repair. Palmer v. Lavigne, 
104 Cal. 30, 37 P 775. (2) Work and 
labor performed in moving a house 
on a lot, and raising and lowering it 
for repairs, is work and labor per- 
formed in “its alteration and _ re- 
pair,’’ within 2 Hill L. Annot. § 3669, 
giving a lien for work and labor so 
performed. Allen v. Elwert, 29 Or. 
428, 44 P 823, 48 P 54. (3) A statute 
conferring a lien for furnishing 
“tools to erect any house’ applies to 
tools rented for use in moving a 
house. Burke v. Brown, 10 Tex. Civ. 
A. 298, 80 SW 936. 

96. Stephens v. Holmes, 64 Ill. 
336; Trask v. Searle, 121 Mass. 229; 
Wichleay Vv. Wilson, 29 PittsbLegJNS 
(Pa.) 50 

[a] Thus (1) it is held that mov- 
ing is not “erecting or repairing” 
(Stephens v. Holmes, 64 Ill. 3386) (2) 
or an “erection” (Trask v. Searle, 
121 Mass. 229). 

97. Holzhour v. Meer, 59 Mo. 434; 
Bruns v. Brann, 35 Mo, A. 337. See 
also Thompson-Starrett Co. v. Brook- 
lyn Heights Realty Co., 111 App. Div. 
858, 98 NYS 128 (where the decision 
was based in part upon the ground 
that the demolition of buildings is 
not an improvement of real prop- 
erty within the meaning of the stat- 
ute, and in part upon the ground that 
the work had been fully paid for and 
hence there was no debt). 

98. Sound Transfer Co. vy. Phin- 
ney Realty, ‘etc, Co.,. 71 Wash. 473, 
128 P 1047. 

99. Pratt v. Nakdimen, 99 Ark. 
293, 1388 SW 974, AnnCas1913A 872; 
Bruns v. Brann, 35 Mo. A: 337; 
Ketcham v. Land Title, ete., Co., 257 
Pa. 391, 395, 101 A 764 [quot Cyc]. 
And see Osterling v. Allegheny 
County, 272 Pa. 458, 116 A 385, 386 
{cit Cyc] (discussing the point). 

1. Whitford v. Newall, 2 Allen 
(Mass.) 424. 

Rebuilding as erection or construc- 
tion see supra § 41. 

2. Colvin v. Weimer, 64 Minn, 37, 
65 NW 1079. 

3. Scott v. Goldinhorst, 123 Ind. 
268, 24 NE 333; Baker v. Waldron, 
92 Me. 17, 42 IN 223, 69 AmSR 483: 
McCristal v. Cochran, 147 ‘Bal 225,023 
A 444; Farr v. Groat, 6 Alta. L. 259, 
12 DomLR 575, 24 WestLR 860, 4 
WestWkly 1097. 

fa] Whey are part of the con- 
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lien statute.?° 


a. In General. 


mechanic’s len 
formed?!® or 
The 
that is, articles 
Excavations 


struction of the building. McCristal 


v. Cochran, 147 Pa. 225, 23 A 444, 
Narruiv. sGroat, ¥6 Altay: Jb i2b96 12 
DomLR 575, 24 WestLR 860, 4 West 
Wkly 1097, 

4 Colvin v. Weimer, 64 Minn, 37, 
65 NW 1079. 

5 Baker v. Waldron, 92 Me. 17, 


42 A 225, 69 AmSR 483; Somerville v. 
Walker, 168 Mass, 388, 47 NE 127; 
Carew Vv. Stubbs, 155 Mass. 549, 30 
NE 219; Truesdell v. Gay, 13 Gray 
(Mass.) 311. 

6. Stravs v. Steckbauer, 136 Minn. 
69, 161 NW 259; Carroll Contracting 
Co. v. Newsome, 201 Mo. A. 117, 210 
SW 114, 118 [quot Cye]. 

7. Alguire v. Keller, 68 Pa. Super. 
279 Eoriny vi Melntirepi4.9Pa; Co. 
127. Contra Thompson y. Porter, 14 
Pa. Co} 232: 

&. Colvin v. Weimer, 64 Minn, 37, 
65 NW 1079. 

9. Colvin v. Weimer, supra (hole 
€rilled in the ground solely to ascer- 
tain whether there is ore underneath, 
and, if so, whether it exists in pay- 
ing quantities). 


were Hagan v. English, 5 Ky. Op. 
aay Cross references: 


Alterations and 
42. 

Lien on fixtures see infra § 344, 

12, See statutory provisions; and 
cases passim this section. 

13. See infra text and note 14. 

14 Spitz v. Brooks, 210 App. Div. 
438, 206 NYS 313; Rieser v. Com- 
meau, 129 App. Div. 490, 114 NYS 
154 [aff 198 N. Y. 560 mem, 92 Nit 
1100 mem]; Western Sash, etc., Co. 
Vv. \GauleConstradGom BGMINMS 110. 

[a] Improvements for particular 
use.—Where improvements become 
part of a building, the fact that they 
were designed specially for the ten- 
ants’ business will not affect the 
right of the person doing the work to 
a mechanic’s lien. Mosher v. Lewis, 
10 Misc. 373, 31 NYS 433, 


repairs see supra 


15. See infra § 57. 
16. See infra § 60. 
17. Ark.—Meek vy. Set 63 Ark. 


867, 38 SW 900, 58 AmER 11 

Cal.—Goss v. Helbing, 77 Gal 190, 
199 P27 

Ill— Fehr Constr. Co. v. Postl Svs- 
tem of Health Bldg., 288 Ill. 634, 124 
ae ree Dobschuetz v. Holliday, 82 

37 

Iowa.—Nordyke, ete., Co. v. Hawk- 
eye Woolen Mills Co., 53 Iowa 521, 5 
NW 693. 

Mich.—Albert Gall Co. v. Dowagiac 


Gas Co., 160 Mich. 255, 125 NW 283. 
Prt _—O’Brien vy. Hanson, 9! Mio. Ay 


N. Y.—Watts Campbell Co. v. 
Yuengling, 125 N. Y. 1, 25 NE 1060 
fatir 5) telun 3023.03 NYS 869]; Ward 


materials 
with the furnishing and installation of fixtures,” 


[§§ 43-45 


an excavation made other than for the purpose of 
making an improvement on the land,*® such as one 
made solely for exploration purposes,® does not give 
rise to a lien; and it is held that the mere earth- 
work of a railroad cannot be regarded as a struc- 
ture within the meaning of a general mechanics’ 


[§ 45] 3. Fixtures and Interior Improvements'!— 
Not only under statutes specifically 
mentioning fixtures,'? but also under other stat- 
utes,1? such as those relating to improvements, a 


may be acquired for labor per- 
furnished*® in connection 


which were at one time personal 


property, but which are so attached to the realty 
as to become a part thereof.'® 
a mechanic’s lien cannot be acquired in respect of 
articles which are not so attached to the building 
or land as to become a part thereof!® and which 
consequently have not lost their character as per- 


On the other hand 


Y. 413, 39 AmR 
32. Or. 


v. Kilpatrick, 85 N. 
674 


Or.—Matthieson v. Arata, 
342, 50 P 1015, 67 AmSR 535. 

Wash.—American Radiator Co. v. 
Pendleton, 62 Wash. 56, 112 P 1117. 

Wis.—Spruhen v. Stout, 62 Wis. 
517, 9 NW 277. 

18. Cal.—Goss v. Helbing, 77 Cal. 
1L90;-29 Pe2CT: 

Mo.—Goodin v. HBlleardsville Hall 

Assoc., 5 Mo. A. 289. 

N. Y.—Vogel v. Farrand, 26 Misc. 
130, 55 NYS 977. 


Pa.—Wademan vy. Thorp, 5 Watts 
15s 

Tenn.—Grewar v. Alloway, 3 Tenn. 
Ch. 584, 

Tex.—Nicholstone City Co. 


pialiey, 21 Tex. Civ. A. 410, 51 sw 


"tad Ccnstructive annexation to 
the realty may be sufficient. Mec- 
Carthy Lumber, etc., Co. v. Kinder, 
206 Mo. A. 287, 225 SW 1024; Wil- 
liams v. London, 61 Misc. 494, 115 
NYS 547. 

{b] Applications cf rnle.—A lien 
has been allowed for: (1) Store 
shelves placed so as to conform to 
the building and, nailed to the wall. 
Rinzel v. Stumpf, 116 Wis. 287, 93 
NW 36. (2) Telephone instruments 
for intercommunication between 
various parts of a building. Blanck 
v. Commonwealth Amusement Corp., 
19 Cal. A. 720, 127 P 805. (3) Double 
cases with shelves, exhibition cases, 
partition base, cupboards, a platform, 
lockers, dressers, bulietin boards, and 
supply cases in a building designed 
for a public library, made of the 
same wood as the finish of the rooms, 
fitted to them, fastened by holdfasts, 
nails, screws, angle irons, ete, and 
without which the building could not 
be used for library purposes. Rieser 
v. Commeau, 129 App. Div. 490, 114 
NYS 154 [aff 198 N. Y. 560 mem, 92 
NE 1100 mem]. 

19, McAlear v. New York L. Ins., 
ete, Co. ATG Ty Agi 339." And see 
cases infra this note. 

[a] A lien has been den‘ed for: 
(1) Temporary and removable par- 
titions put in for the convenience of 
a tenant. Hanson y. News Pub. Co., 
97 Mie: £99) 5 3\7A. no 90: (2) Portable 
articles in the nature of furnishings, 
which were supplied under a separate 
contract after completion of a build- 
ing as originally designed, ané@ which 
are not such as would pass with the 
freehold. Randall Bldg., ete., Assoc. 
v. Manayunk Realty Co., 260 Pa. 421, 
103 A 8380. (3) Movable and unat- 
tached tables. Meek v. Parker, 63 
Ark, 367, 38 SW 900, 58 AmSR 119; 
Wienholz v. Hennessy, 153 Minn. 454. 
190 NW 785; Rinzel v. Stumpf, 116 
Wis. 287, 93 NW 36. (4) Disappear- 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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window shades.*? 
Mirrors. A lien may exist for mirrors set in a 
wall,*? but not for mirrors in removable frames.** 
[§ 46] b. Theater Fixtures. A mechanic’s lien 


sonalty.2° The mechanics’ lien statutes do not al- 
low a lien for trade fixtures?! or chattels, fixtures, 
improvements, or additions which a tenant will be 
permitted to remove at the expiration of his 


term. 2? 


fixtures, and putting them up in 


Also the cutting, removal, and storage of pipe to 
be used later in the same building when removed 
to another lot is not lienable as work on a new 


building subsequently begun on 


Papering or decorating a house may be lienable as 
‘improvement’’ of the building.*. 

A mechanic’s lien has been 
allowed for window frames,”* sash,?® and glass,°° 
as well as for window and “door screens manufac- 
tured for, and fitted to, a building,*? but not for 


an ‘ 
Doors and windows. 


ing beds, bookcases, etc., which are 
not attached to the buildings or the 
improvement as to become a part of 
the real estate. Herr v. Henriksen, 
189 [U. A. 115. 

20. Ark—Meek v. Parker, 63 Ark. 
367, 88 SW 900, 58 AmSR 119. 

Colo.—Michael v. Reeves, 14 Colo. 
A. 460, 60 P 577. 

Ga.—-Schofield v. Stout, 59 Ga. ee 

Ill.— Alexander Lumber Co. 
Champaign Baseball Club, 201 Ill. A. 
246. 
~ Me.—Baker v. Fessenden, 71 Me. 
292. 

Minn.—Brown v. W. W. Heffelfinger 
Realty Co., 159 Minn. 182, 198 NW 
424 


Mo.—Progress Press Brick, etc., Co. 
v. Gratiot Brick, ete., Co,, 151- Mo. 
501, 52 SW 401, 74 AmSR BD: idee y 
field Fdy., etc., Co. v. Cole, 130 Mo. it 
31 SW 932: Richardson v. Koch, 81 
Mo. 264; Graves v. Pierce, 53 Mo. 
423; McMahon v. Vickery, 4 Mo. A. 
225. 

Mont.—Missoula Mercantile Co. v. 
O’Donnell, 24 Mont. 65, 75, 60 P 594, 
991. 


N. Y.—Vogel v. Farrand, 26 Misc. 
130, 55 NYS 977. 

Or.—Patterson v. Gallagher, 25 Or. 
227, 35 P 454, 42 AmSR 794. 

Vt.—Hinckley, etc., Iron Co. v. 
James, 51 Vt. 240. 

Wash.—Vendome Turkish Bath Co. 

v. Schettler, 2 Wash. 457, 27 P 76. 

21. Ala. — Forbes v. Alabama 
Loe ete., Co., 176 Ala. 423, 58 S 
39 

tit: —McAlear v. New York L. Ins., 
étc., Co., 177 Ill. A. 339. 

Minn.—White Enamel Refrigerator 
Co. v. Kruse, 121 Minn. 479, 140 NW 
114 


Mo.—Carroll v. Shooting the Chutes 
Co., 85 Mo. A. 563; O’Brien Boiler 
Works Co. v. Haydock, 59 Mo. A. 653. 

Pa.—Church v. Griffith, 9 Pa. 117, 
49 AmD 548. 

Alta.—Roll v. MacLean, 6 Alta. L. 
250, 13 DomLR 519, 25 WestLR 358, 
5 WestWkly 33. 

[a] A florist’s refrigerator, erected 
by a tenant in a room leased to it 
for a flower and candy store, is a 
“trade fixture,” within the meaning 
of the rule. White Enamel Refrig- 
erator Co. v. Kruse, 121 Minn. 479, 
140 NW 114. 

22. Koenig v. Mueller, 39 Mo. 165; 
Wahle-Phillips Co. v. Fitzgerald, 83 
Misc. 636, 145 NYS 562 [aff 172 App. 
Div. 907 mem, 157 NYS 1150 mem]; 
Roll v. MacLean, 6 Alta. L. 250, 13 
DomLR 519, 25 WestLR 358, 6 West 
Wkly 33. 

[a] Such property is not an im- 
provement of real property within 
the meaning of a statute allowing a 


mechanic’s lien therefor. Koenig v. 
Mueller, 39 Mo. 165 (construing a 
special statute applicable in one 


county only); Wahle-Phillips Co. v. 
Fitzgerald, 83 Misc. 636, 146 NYS 562 
{aff 172 App. Div. 907 mem, 157 NYS 


The rules governing fixtures generally?® 
are applicable in determining whether any particu- 
lar article of personalty has become a. fixture.?4 
A lien has been denied for the taking down of 


another store.*° 


the old site.?6 
a theater.*° 


TiWis 
1150 mem]. 

23. See Kixtures 26 C. J. p 649. 

24 Goodin v. Tllesvastile Hall 
Assoc., 5 Mo. A. 289; Ward v. Kilpat- 
rick, 85 N. Y. 413, 39 AmR 674 [aff 
9 NYWklyDig 342). 

{a] The rules to be consulted (1) 
are not those obtaining as between 
landlord and_ tenant (Fehr Constr. 
Co. v. Postl System of Health Bldg 
288 Ill. 634, 124 NE 315 [aff in part 
209 Ill. A. 237}; McCarthy Lumber, 
ete, Cows Kinder, 206 Mo. A. 287, 225 
sw 1024: Sosman v. Conlon, 57 Mo. 
A. 25) Q) but rather those applica- 
ble as between vendor and vendee 
(Fehr Constr. Co. v. Postl System 
of Health Bldg., 288 Ill. 634, 124 
NE 315; Sosman vy. Conlon, supra), 
(3) mortgagor and mortgagee (Fehr 
Constr. Co. v. Postl System of Health 
Bldg., 288 Ill. 6384; 124 NE 315; Sos- 
man v. Conlon, supra), (4) or heir and 
personal representative (Fehr Constr. 
Co. v. Postl System of Health Bldg., 
288 Ill. 684, 124 NE 315; McCarthy 
Lumber, etc., Co. v. Kinder, 206 Mo. 
A. 287, 225 SW 1024). 

{b] Intention. — In determining 
whether an article has become a part 
of the realty, effect will be given to 
the intention with which it was 
placed on land or. in a building. Mc- 
Alear v. New York L. Ins., etc., Co., 
177 Ill. A. 389; McCarthy Lumber, 
etce., Co. v. Kinder, 206 Mo, A. 287, 
225 SW 1024; Banner Iron Works v. 
4®tna Iron Works, 143 Mo. A. 1, 122 
SW 762; Williams vy. London, 61 Misc. 
494, 115 NYS 547. 

25. <A. F. Engelhardt v. Benjamin, 
5 App. Div. 475, 39 NYS 31. 

26. Hillhouse v. Duca, 101 Conn. 
92, 125 A 367. 

27. La Grill v. Mallard, 90° Cal. 
373, 27 P 294; Freeman vy. Gilpin, 7 
LegInt (Pa.) 11 (before the act of 
1849). 

‘28. Western Sash, etc., Co. v. Gaul 
Constr. Co., 126 NYS 1110. 

29. Western Sash, etc., Co. v. Gaul 
Constr. Co., supra. 


30. Spitz v. Brooks, 210 App. Div. 
438, 206 NYS 313; Western Sash, 
etc., Co. v. Gaul Constr. Co., 126 NYS 
1110. 

31. Spahn, etc., Lumber Co. v. 
Eells, 195 Iowa 555, 192 NW 243; 


Porter Screen Mfg. Co. v. Hunter, 69 
Pa. Super. 22; E. M. Fish Co. v. 
Young, 127 Wis. 149, 106 NW 795. 

32, Sp itz v. Brooks, 210 App. Div. 
438, 206 PNYS 313. 

33. Ward v. Kilpatrick, 85 N. Y. 
413, 39 AmR 674; McKeage v. Hano- 
ver F. Ins. Co., 81 N. Y. 38, 37 AmR 


Vogel v. Farrand, 26 Misc. 130, 
NYS 977. 
35. Wahle-Phillips Co. v. Fitzger- 
ald, 83 Misc. 636, 146 NYS 562 [alf 
172 App. Div. 907 mem, 157 NYS 1150 
mem]. 

36. Randall Bldg., 
Manayunk Realty Co., 
103 A 830. 


etc., Assoc, v. 
260 Pa. 421, 


may be allowed for theater fixtures made from 
special designs to harmonize with the interior con- 
struction and decoration of the building.*® 
the contrary has been held in a few cases,°° it 
is generally held that a mechanic’s lien may prop- 
erly be claimed in respect of the curtain, scenery, 
and stage fittings of a theater.*” 
been allowed for the stationary chairs or seats 
in a theater,** an electric sign for a theater,3® and 
a vacuum cleaner, operated by electricity and con- 
sisting of certain parts permanently attached to 


While 


Also a lien has 


[§ 47] c. Apparatus for Heating, Cooking, Light- 
ing, or Water Supply—(1) Heating or Cooking. 
frequently and 


generally,*! but not al- 


[a] Reasons for minority view.— 
In denying a lien for furnishing and 
erecting an asbestos curtain and 
scenery to be used for purpose of the 
business to be conducted in a build- 
ing, the court placed its decision on 
the grounds that they were not an 
essential part of the original plan of 
construction, were portable and would 
not pass with the freehold. Randall 
Bldg., ete., Assoc. v. Manayunk Realty 
Co., 260 Pa. 421, 103 A 830: 

87. Waycross Opera House Co. v. 
Sossman, 94 Ga. 100, 20 SE 252, 47 
AmR 144; Schmeling v. Rockford 
Amusement Co., 154 Ill. A. 308; Sos- 
man v. Conlon, 57 Mo. A. 25; Halley 
v. Alloway, 10 Lea (Tenn.) 528; Gre- 
wae v. Alioway, 3 Tenn. Ch. 84, 

o3. Grosz v. Jackson, 6 Daly (N. 
Y.) 463; Halley v, Alloway, 10 Lea 
(Tenn.) 523; Grewar v. Alloway, 3 
Tenn, Ch. 584. 

S92. See infra § 49. 


40. Tuec Co. v. McKnight, 140 
Tenn. 67, 203 SW 338. 
41. Cal.—Blanck v. Commonwealth 


Amusement Corp., 19 Cal. A. 720, 127 
5. 

Conn.—Stockwell v. Campbell, 39 
Conn. 362, 12 AmR 393. 

erates v. Rosenberg, 192 Ill. A. 
378. 

Ind.—Siegmond v. Kellogg-Mackay- 
Cameron Co., 38 Ind. A. 95, 77 NE 
1096. : 

Ky.—Menne v. American Radiator 
Go. 150 Ky. 151, 153, 150 SW 24 [cit 
Cye 

Mad.—Stebbins v. Culbreth, 86 Md. 
656, 39 A 321; Schaper v. Bibb, 71 
Mad. 145,17 A 935. 

Mass.—Turner v. Wentworth, 119 
Mass. 459. 

Minn.—Northwestern Lumber, etc., 
Co. v. Parker, 125 Minn. 107, 145 NW 
964; Pond, ete., Co. v. O’Connor, 70 
Minn. 266, 73 NW 159, 248. 

Mo.—Progress Press Brick, etce., Co. 
v. Gratiot Brick, etc., Co., 151 Mo. 
501, 52 SW 401, 14 AmSR 557; Cooke 
v. McNeil, 49 Mo. A. 81; Goodin v. 
Elleardsville Hall Assoc., 5 Mo. A. 
289 


Nebr.—U. S. National Bank v. Bona- 
cum, 33 Nebr. 820, 51 NW 2338. 

N. J.—Erdman v. Moore, 58 N. J. L. 
445, 38 A 958; Porch v. Agnew Co., 
10” Nevo Hg -328:; 61> AP Latte Ta. 
N. J. Ea. 305, 65 A 485]. 

N. Y.—Union Stove Works v. Kling- 
man, 164 IN. 2 Yo 7689; 63 = NEV Osa 
Schwartz v. Allen, 7 NYS 5. 

Pa.—Dimmick v. Cook, 115 Pa. 573, 
8 A 627. 

Wash.—American Radiator Co. v. 
Pendleton, 62 Wash. 56, 112 P 1117. 

Alta.—Mallett v. Kovar, 14 WestLR 


327. 

[a] Contract of parties as affect- 
ing right to lien.—If by the contract 
of the parties the furnaces and ranges 
were to be furnished as parts of the 
several houses in which they were 
put, and it was the intention and un- 
derstanding that they should be, and 
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ways,*? held that a mechanic’s lien may properly be 
claimed for furnaces, heaters, stoves, ranges, or other 
equipment for heating or cooking purposes where 
they are installed in a house or other building and 
attached thereto with the intention of making them 
a part of the building. On the other hand a len 
will not be allowed for furnishing a furnace where 
the transaction was merely a sale of the furnace 
as personal property,*? or where it is not so at- 
tached to the realty as to lose its character as mov- 
able personal property ;** portable stoves, ranges, or 
heaters are not within the lien laws,*® even though 
furnished during the construction of the building,*® 
or provided for in the original contract;*’ and a 
lien has been denied for a cover 


flue.48 


they were in fact applied so as to con- 
Stitute parts of the building, the per- 
son furnishing them will have a lien 


therefor. Turner v. Wentworth, 119 
Mass. 459. 
[b] Gas stoves installed in an 


apartment house are within Mechan- 
ies’ Lien Act (1903) § i, authorizing 
a lien in favor of one furnishing ‘‘fix- 
tures, apparatus or machinery” in the 
building, altering, repairing, or orna- 
menting of a buiiding. Lyle v. Rosen- 
berg, 192 Ill. A. 378. 

[ec] Radiators.—(1) A lien may at- 

tach: for radiators (St. Louis Radi- 

» Co. v. Hendricks, 72 Mo. 
A. 315), (2) at least in connection 
with a boiler or other equipment con- 
stituting together a heating plant 
er system (Pond, etc., Co. v. O’Con- 
nor, 70 Minn. 256, 73 NW __159, 248; 
American Radiator Co. v. Pendleton, 
62. Wash. 56, 112 P 1117). 

[ad] Building range in old house.— 
The validity or a mechanic’s lien for 
building a range in a house is not 
affected by the tact that the house at 
the time of building the range was 
four or five years old. Reilly v. Hud- 
son, 62 Mo. 383. 

42. See cases infra this note. 

{a] In Maine a lien has been re- 
fused for a cylinder stove and funnel 
furnished for a mill, the court con- 
sidering that if placed in the mill it 
would be but a fixture used for its 
comfortable occupation, and not ma- 
terial used for erecting, altering, or 
repairing the building, within the 
meaning of the statute. Lambard vy. 
Pike, 33 Me. 141. 

[b] In Maryland a lien for a heat- 
ing plant has been denied on the 
ground that it did not come within 
one section of the statute relating to 
unfinished buildings, the building 
having been completed before the con- 
tract for the heating plant was made, 
nor within another section of the 
statute relating to repairs and im- 
provements, the contract price for 
the heating plant being less than one 
fourth the value of the building. 
Shacks v. Ford, 128 Md. 287, 97 A 
511 [dist Schaper vy. Bibb, 71 Md, 145, 
Lf A 193d,’ on the ground that the 
ranges and fireplace heaters, in that 
case, were put in and fitted during 
the course of the erection and con- 
struction of the house]. 

Turner y. Wentworth, 119 
Michael v. Reeves, 14 Colo. A, 
460, 60 P 577. 

{a] A furnace not fastened down, 
but set upon a stand of brickwork, 
and which could be carried out with- 
out disturbing the ceiling, walls, or 
floor of the house, even though a fix- 
ture as between vendor and vendee, is 
not a fixture within the meaning of 
the Mechanics’ Lien Law. Baldwin v. 
Merrick, 1 Mo. A. 281. 

45. Michael v. Reeves, 14 Colo. A. 
460, 60 P 577; Boston Furnace Co. v. 
Dimock, 158 Mass. 552, 33 NE 647; 


[§ 48] (2) Water Supply. A mechanic’s lien may 
be acquired for installing a water system in a 


MECHANICS’ LIENS 


for a stovepipe 
gas or electric 


Harrison vy. Women’s Homceopathic 
Assoc., 134 Pa. 558, 19 A 804, 19 Am 
SR 714; Homceopathic Assoc. v. Har- 
rison, 120 Pa. 28, 13 A 501; Williams 
Vv. Bower, 11 Pa. Co. 151,41 “Pa, Dist. 
88; Elston v. Jury, 3 LackJur (Pa.) 
107. 

46. Michael v. Reeves, 14 Colo. A. 
460, 60 P 577; Boston Furnace Co. v. 
Dimock, 158 Mass. 552, 33 NE 647. 

47. Harrison v. Women’s Homco- 
pathic Assoc., 184 Pa. 558, 19 A 804, 
19 AmSR 714. 

48. Missoula Mercantile Co. v. 
O’Donnell, 24 Mont. 65, 60 P 594, 991. 

49. Jackson Water Supply Co. v. 
Bardeck, 8 Alta. L. 305, 21 DomLR 


761, 31 WestLR 151, 8 WestWkly 
468. 
50. Lanier v. Lovett, 25 Ariz. 54, 


213 P 391; Beatty v. Parker, 141 Mass. 
523, 6 NE 754. 
Pipes outside of building see infra 
53 


51. Parker Land, etc., Co. v. Red- 
dick, 18 Ind. A. 616, 47 NE 848; 
O’Brien v. Hanson, 9 Mo. A. 545; 


Brush Electric Co. v. Warwick Elec- 
tric Mfg. Co., 6 OhS&CP 475, 4 OhNP 
279. 

52. Goss v. Helbing, 77 Cal. 190, 
19 P 277 (for use in a waterworks). 

53. Lanier v. Lovett, 25 Ariz. 54, 
213 °P" Bol. 

[a] Shower bath.—A lien may be 
acquired for a shower bath, and other 
fixtures to be used in connection 
therewith, so firmly attached to, and 
embedded in, the walls and floors of 
the building that they could not be 
removed without serious damage. 
Fehr Constr. Co. .v. Postl System of 
Health Bldg., 288 Ill. 634, 124 NH 
Sila att tin part) 110 Sees AN 2387s 


54. Dimmick v. Cook, 115 Pa. 5738, 
8 A 627. 
55. Chambers v. Vassar, 81 Misc. 


562, 148 NYS 615; Latta v. Cambridge 
Springs: Co:, 25 Ba. Co: 320. 

56. Whitney Cent. Trust, etc, 
Bank v. U. S. Construction Co., 250 
Med. 7849 163) CCAM Crane, Com vy. 
Epworth Hotel Constr., etc., Co., 121 
Mo. A. 209, 98 SW 795; U. S. Con- 
struction Co. v. Rat Portage Lumber 
Con. 2b) Man. “79325 FDomrlR, Ale2, 
33 WestLR 101, 9 WestWkly 657. 

57. Electric light poles, wires, and 
insulators gemerally see supra § 35. 

oon Light) Col va Gill alata. Com oO. 

59. Rowen v. Alladio, 51 Or. 121, 
124, 98 P 929; Scannevin v. Consoli- 
dated Mineral Water Co., 25 R. I. 
318, 55) A754: 

“The wires employed to distribute 
electricity to one or more rooms in a 
building, if attached in such manner 
as to indicate an intention to make 
them fixtures, become a part of the 
structure and are as necessary. aS 


conduits for gas and water. These 
connecting and distributing wires, 
when made fixtures, become. the 


property of the owner of the build- 
ing in which they are placed, and the 
value of the material furnished and 


dwelling house.*® 
or installed in a house or building for the pur- 
pose of facilitating the acquisition, storage, and 
use of water for which a mechanic’s lien may be 
acquired include water and sewer pipes,°° tanks 
and reservoirs,°! pumps,°? sinks and _ bathtubs,’* 
laundry apparatus,°* and, except in some jurisdic- 
tions,®® fire hose and racks or other apparatus for 
extinguishing fire.** 

[§ 49] (3) Lighting.°” 
been allowed for a gas machine,®® electric wires,” 
conduits,®° and switches*! installed in a building, 
and an electric sign attached to a theate 
authorities are divided on the question whether a. 
mechanic’s lien is allowable for the installation of 


[§§ 47-49 


The property. or articles built 


A mechanic’s len has 


Tose 


The 


lighting fixtures, such as globes, 


chandeliers, etc., some holding that it is,®* and 
others that it 1s not.®* 


A lien for furnishing ma- 


of the labor employed.in making the 
improvements are burdens’ which, 
under a statute like ours, may be 
imposed on the land for the construc- 


tion, alteration or repair of any 
building.” Rowen y. Alladio, supra. 

60. Scannevin Vv. Consolidated 
Mineral Water Co., 25 R. I. 318, 55 
A 574. 

61. Scannevin v. Consolidated 
Mineral Water Co., supra. 

62. Blanck Vv. Commonwealth 


eenpeemient Corp., 19 Cal. A. 720, 127 
5, 

63. O’Neill v. Lyric Amusement 
Co., 119 Ark. 454, 178 SW 406; Cali- 
fornia Portland Cement Co. v. Went- 
worth Hotel Co., 16 Cal. A. 692, 118 
P 103, 113; McFarlane y. Foley, 27 
Ind. A. 848, 60 NE 357, 87 AmSR 
264; Wahle-Phillips Co. v. Fitzgerald, 
225 N. Y, 1387, 121 NE .7638; Wahle, 
ete., Co. v, Fifty-Ninth St.-Madison 
Ave, .Co., 153 App, Div. 17,138. NYS 
183; Newman vy. Montrose Realty Co.,. 
92 Mise. 182, 155 NYS 253. 

[a] Applications of rule.—A lien 
has been allowed for: (1) Electric 
light fixtures permanently installed 
ina theater. O’Neill v. Lyric Amuse- 
ment Co., 119 Ark. 454, 178 SW 406. 
(2) Lighting fixtures designed es- 
pecially for use in a hotel building 
and made a part thereof by being 
regularly attached thereto. Califor- 
nia Portland Cement Co, v. Went- 
worth Hotel Co., 16 Cal. A. 692, 118 
P 103, 113. (3) Gas and electric light 
fixtures, consisting of electric light 
ceiling lamps or chandeliers, electric 
light reflectors, pendants, brackets, 
and lanterns, and gas and electric 
light brackets, specially designed and 
manufactured with reference to the 
general decorative scheme and archi- 
tecture of the building in which they 
are installed, and to harmonize with 
one another, Wiahite, “ete. Cos pve 
Fifty-Ninth St.-Madison Ave. Co., 
153 App. Div. 17, 138 NYS 13, 

[b] In New York gas and elec- 
tric fixtures were expressly specified 
in one statute as fixtures for which 
a lien might be claimed, were omit- 
ted from a subsequent statute and 
still later were again included by 
amendment. Wahle-Phillips Co. v. 
Hitzeerald;, 225. N. 4 You 137, 121 NE 
763. See Caldwell v. Glazier, 138 
App. Div. 826, 123 NYS 622 (denying 
a lien under L. [1897] c 148, repealing 
L. [1895] ec 678, specifically mention- 
ing gas and electric fixtures). 

64. Abbadessa v. Puglisi, 101 
Conn. 1, 124 A 838; Lyons v. Wester- 
dahl, 128 Minn. 288, 150 NW 1088; 
Jarechi v. Philharmonic Soc., 79 Pa, 
403, 21 AmR 78. See Frank Adam 
Electric Co. v. Gottlieb, 112 Mo. A. 
226, 86 SW 901 (gas appliances, 
such as pendants, chandeliers, brack- 
ets, and globes, are not fixtures nor 
‘Vienable articles,’ within the stat- 
ute giving liens for material fur- 
nished and labor done on buildings, 
in the absence of evidence of an in- 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§§ 49-50] 


terials in providing a hotel with an electric light- 
ing plant has been held not allowable under some 


statutes.® 


[§ 50] d. Engines, Boilers, and Machinery.° 


tention on the part of the owner 
when he has them put in to make 
them permanent parts of the build- 
ing, and such intention is not shown 
by the mere fact that they are put 
in by the original owner of the 
building, and remain in the same 
after it is sold by him to another); 
Horn, etce., Mfg. Co. v. Steelman, 215 
Pa. 187, 64 A 409 (reciting a statute 
extending prior statutes so as to 
eonfer a lien for gas fixtures, but 
holding it inapplicable to the present 
ease, the contract having been made 
before the statute took effect). 

65. Industrial, etc., Guaranty Co. 

. Electrical Supply Co., 58 Fed. 732, 
v CCA 471 (Ohio statute giving lien 
for -materials furnished for “erect- 
ing, repairing, or removing a house 
po OL otbersstructure.-). 

66. Cross references: 
Lien on machinery see infra § 344. 


Tools or machinery used in manufac-| 


turing material or carrying on con- 

struction work see infra § 65. 

67. Colo.—Horn v. Clark Hardware 
Co., 54 Colo. 522, 131 P 405, 45 LRANS 
100. 

D. C.—Lefier v. Forsberg, 1 App. 36. 

tll.—Dobschuetz v. Holliday, 82 
Al. 371. 

La.—Goodloe v. Rogers, 9 La. Ann. 
273, 61 AmD 205. 
1p agua a sea v. Koch, 81 Mo. 

4, 

N. Y.—Watts-Campbell Co. v. Yuen- 
gling, 125 N. Y. 1, 25 NE’1060 [aff 
51 Hun 302, 3 NYS 869]. 

. Pa. —Dickey’s ANP eld beP as 8y4 A 

77. 


{a] hus a lien may be acquired 


in. respect to an engine for: (1) An 
iron furnace. Parrish’s App., 83 Pa. 
111: (2) A packing plant. Hooven 


v. Featherstone, 111 Fed. 81, 49 CCA 
229. (3) A steam sawmill. Morgan 
v. Arthurs, 3 Watts (Pa.) 140. 

{b] Engine furnished to lessee.— 
A mechanie or materialman, who, un- 
der a contract with the lessee, fur- 
nishes an engine and fixtures attached 
to. the soil, is entitled to a lien 
against the estate of the lessee on 
account thereof. Dobschuetz vy. Holli- 
day, 82 Ill. 871. 

68. Colo.—Horn v. Clark Hardware 
Co., 54 Colo., 522; 1381. P- 405, 45 
LRANS 100. 

Mass.—Kelley v: Border City Mills, 
126 Mass. 148. 

Mo.—Richardson v. Koch, 81 Mo. 
264. 

Oh.—Mutual Aid Bldg., etce., Co. v. 
Gashe, 18 Oh. Cir: Ct. 681, 6 Oh. Cir. 
Dec. 779. 

Pa.—Dickey’s App., 115 Pa. 73, 7A 
577; Parrish’s App., 83 Pa. 111. 

[al Applications of rule.—A lien 
may be acquired for: (1) Foundations 
for a boiler. Kountz Bros. Co. v. 
Consolidated Ice Co., 28 Pa. Super. 
266. (2) A battery of boilers, em- 
bedded in brick, stone, and mortar, a 
furnace chimney or stack, built on 
firm foundations, and extending up 
through the roof, the engines, cranes, 
wire mills, furnace trains, and other 
fixtures, firmly attached, all part of 
the realty, and all together consti- 


tuting one plant. Dickey’s App.,- 115 
Paracas AS othe 
69. Allman y. Corban, 4 Baxt. 


(Tenn.) 74; East Tennessee Iron Mfg. 
Co. v. Bynum, 3 Sneed (Tenn.) 268, 65 
AmD 56. 

70. U. S.—Randall.v. Le Bron 
Plectrical Works,,1 F. (2d) 313 (un- 
der Iowa statute); Reeves v. York 
Engineering, etc., Co., 249 Fed. 513, 
161 CCA 439 (decided under Texas 
constitutional provision); BE. A. Kin- 
sey Co. v. Heckermann, 224 Fed. 308, 
139 CCA 544; Canton Roll, etc., Co. v. 
Rolling Mili Co., 168 Fed. 465, 93 CCA 
621 [mod 155 Fed. 321, and certiorari 
den 214 U. S. 513 mem, 29 SCt 694 
mem, 53 L. ed. 1062 mem] (under 
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[40 C.J.] 73 


mechanie’s lien may attach for furnishing engines,** 
boilers,®® and, except in some jurisdictions,°® for 


furnishing machinery,” provided in most,"? although 
: g yy P 8 


A 


West Virginia statute). 

Ariz.—Independent Meat Co. v. 
Crane Co., 21 Ariz. 1, 184 P 992. 

Ark.—Meek v. Parker, 63 VATS Obs 
38 SW 900, 58 AmSR 119; White v. 
Chaffin, 32 Ark. 59. 
ee A v. Cromartie, 21 Cal. 

Colo.—Cary Hardware Co. v. Mc- 
Carty, 10 Colo. A. 200, 50 P 744. 

D. C.—Lefler v. Forsberg, 1 App. 36. 

Ga.—Filer, etc., Co. v. Empire Lum- 
ber Co., 91 Ga. 657, 18 SE 359. 

Ill.—Dobschuetz v. Holliday, 82 
Te stt Cox iw. Collessi'7 Til. cA2 5033 

Ind.—Jenckes yv. Jenckes, 145 Ind. 
624, 44 NE 632. 

Iowa.—Nordyke, ete., Co. v. Hawk- 
eye Woolen Mills Co., 53 Iowa 521, 5 
NW 698. 

Kan.—F lint, ete, Mfg. Co. v. 
Douglass Sugar Co., 54 Kan. 455, 38 
P 566. 

Ky.—Menne v. American Radiator 
Co.,, 150) Key. 151;150- Siw—24, 

Minn.—Pond Mach. Tool Co. v. 
Robinson, 38 Minn.*272, 37 NW 99. 

Mo.—Progress Press Brick, etc., 
Co: ‘Vv. Gratiot- Brick; ete? Cosslsl 
Mo. 501, 52 SW 401, 74 AmSR 557. 

N. Y.—Watts- Campbell Coney. 
Yuengling, 125 N. Y. 1, 25 NE 1060 
[aff 51 Hun 302, 3 NYS 869]; Sears 
Naas 52 App. Div. 118, 64 NYS 


Oh.—Mutual Aid Bldg., etc., Co. v. 
Gashe, 18 Oh. Cir. Ct. 681, 6 Oh. Cir. 


Wis.—Vilas v. McDonough Mfg. 
Co., 91 Wis. 607, 65 NW 488, 51 AmSR 
925, 30 LRA 778. 

[al Machinery as “improvement.” 
—Machinery purchased for the pur- 
pose of fitting up an empty building 
as a manufacturing establishment, 
and by the installation of which it 
was so altered, is an improvement en- 
titling the contractor furnishing it to 
alien. Griffin v. Ernst, 124 App. Div. 
289, 108 NYS 816. 

[b] Machinery furnished for the 
production and control of electric 
power by mechanical means and its 
adaptation for use upon a trolley sys- 


Wey Wo: 


tem is for a “manufacturing pur- 
pose” within L. (1898) p 538. Bates 
Mach. Co. v. Trenton, etc., R. Co., 70 


N. J. L. 684, 58 A 935, 103 AmSR 811. 

{c] Everything necessary to put 
a manufactory in motion and apply 
its power to the different machines 
used is machinery, appurtenances, or 
fixtures, within Rey. St. § 3184, giv- 
ing persons who perform labor or 
furnish machinery for erecting a 
manufactory, appurtenances, or fix- 
tures under contract with the owner 
a lien thereon, and on the interest of 
owner in the land on which the same 
may stand. Gashe v. Ohio Lumber 
Co., 5 OhS&CP 130, 31 -CincLBul 189. 

{d] Separate parts.—(1) The fact 
that the several parts of machinery 
were separated, except for the roof 
which covered them, will not affect 
the right of one furnishing such ma- 
chinery to a lien where from the na- 
ture of the plant it was necessarily 
made up of parts. Progress Press 
Brick, ete., Co. v. Gratiot Brick, etc., 
Cos 151 Mo. 501, 52 SW 401, 74 AmSR 
557. (2) Also the right to a lien on a 
building for machinery is not af- 
fected by the fact that parts of the 
plant are located upon different plat- 
ted lots, where the owner has obliter- 
ated the lot lines, and by his use of 
the property has treated the whole 
as one lot. Progress Press Brick, 
Chem CO. Via Glavlo’ brick, .euc:. Co.) 
supra. 

{e] Particular matters.—Mechan- 
ics’ liens have been allowed for: (1) 
Passenger elevators. lLefler v. Fors- 
bere ad App. .cD:)C:) {365 "Durner  v- 
St. John, 8 N. D. 245, 78 NW 340. 
(2) Bolting cloth in a flouring mill. 
Heidegger v. Atlantic Milling Co., 16 


Mo. A. 327. (3) Brewery appliances. 
Watts-Campbell Co. v. Yuengling, 125 
N. 25 NE 1060. (4) Burr mill- 
stones. Wademan vy. Thorp, 5 Watts 
GPai) ie dalS: (5). Matte pots, fore- 
hearths, and ore cars in a smelting 
furnace. Cary Hardware Co. v. Mc- 
Carty, 10 Colo. A. 200, 50 P 744. (6) 
A “squeezer”’ and a steam. pump to 
supply it with hydraulic pressure. 
Pfiueger v. Lewis Fdy., etc., Co., 134 
Fed. 28, 67 CCA .102: (7) -Am_ ice 
machine. Nason Ice Mach. Co. v. 
Upham, 26 App. Div. 420, 50 NYS 197. 
71. U. S.—Beers v. ‘Knapp, Sper: 
Cas. No. 1,232, 5 Ben. 104, 
Ala.—Forbes v. Alabama Mach., 
ete., Co., 176 Ala. 423, 58 S 398, 399 
[quot Cyc]. 
Ark.—Meek v. Parker, 63 Ark. 367, 
38 SW 900, 58 AmSR 119. 
Cal.—Goss v. Helbing, 77 Cal. 190, 
19 P 277; Donahue v. Cromartie, 21 
Cal. 80. 
Ga.—Schofield v. Stout, 59 Ga. 537. 
Ill.—R. Haas Electric, ete., Co. v. 
Springfield Park Co., 236 Ill. 452, 462, 
86 NE 248, 127 AmSR 297, 23 LRANS 
620 [quot ‘Cycl]. 
Ind.—Potter Mfg. Co. v. Meyer, 171 
Ind. 513, 519,.86 NE 837, 131 AmSR 


267 [cit Cyc]. 
Kan.—Geppelt v. Middle West 


Stone Co., 94 Kan. 560, 146 P 1157. 
aoe Baker Vv; Fessenden, 71 Me. 
Minn.—Pond Mach. Tool Co. v. 


Robinson, 38 Minn. 272, 37 NW 99. 
Mo.—Richardson v. Koch, 81 Mo. 
264; Banner Iron Works vy. Adtna Iron 


Works, 143 Mo. A.-1, 122 SW 762; 
Buchannan v. Cole, 57 Mo. A, 11. 
N. H.—Thompson Mfg. Co. v. 


Smith, 67 N.’ H. 409, 29 A ;405, 68 
AmSR 679. 

N. J.—Hughes v. Lambertville 
Electric Light, etc., Co., 53 N. J. Eg. 
435, 32 A 69 

N. Y.—Watts-Campbell COs a. 
Yuengling, 125 N. Y. 1, 25 NE 1060 
{aff 51 Hun 302, 3 NYS 869]. 

Va.—Haskin Wood Vuleanizing Co. 
v. Cleveland Ship-Building Co., 94 
Va. 439, 26 SE 878. 

{a] Purpose or intention. — (1) 
“The controlling question in such 
cases is, was the machinery fur- 
nished and received with the inten- 
tion of forming integral parts of a 
building which was constructed for 
a certain purpose.” Buchannan vy. 
Cole, 57 Mo. A. 11, 17. (2) Where 
machinery was placed in a plant, the 
question is whether it was attached 
to the building or ground with an in- 
tention that it should become a part 
of the plant as a whole. Horn -yv. 
Clark Hardware Co., 54 Colo. 522, 131 
P 405, 45 LRANS 100. (3) Under the 
Mechanics’ Lien Act, granting a lien 
for the price of fixed machinery, a 
lien does not attach for the purchase 
price of complete machines, which 
are stayed in their places merely to 
make them steady, and not for the 
purpose of incorporating them into, 
and making them a part of, the 
realty. Campbell v. John W. Taylor 
Mfg. Co., 64 N. J. Eq. 344, 51 A 723 
[rev 62 N. J. Eq. 307, 49 A 1119]. 

{[b] Constructive annexation. — 
Wheels and boxes designed and built 
especially for use in a certain dry 
kiln, which have no value apart from 
such kiln, and without which the kiln 
could not be used without altering its 
structure, although running on a 
tramway and not actually fastened 
thereto, are constructively attached 
to, and a part of, the building, within 
the meaning of the Mechanics’ Lien 
Act. Meek v. Parker, 63 Ark. 367, 
38 SW 900, 58 AmSR 119. 

[ec] Loss of identity.—Where ma- 
chinery or materials used in a build- 
ing lose their identity and becc me in- 
corporated therein, the seller is en- 
titled to a privilege as a furnisher of 
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not all,?* jurisdictions, it is stationary and firmly at- 
tached to the realty so as to become a part thereof, 
or in other words, provided it has become a fixture."$ 
Some statutes are construed not to confer a len for 
carding machines“ or iron castings, denominated as 
In some jurisdic- 
tions, a lien has been held to attach for machinery 
purchased for and placed in a building, regardless of 
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‘‘sill eastings’’ or ‘‘ channels. 


whether the building is already completed or 1s 
being erected at the time of the purchase of the 
machinery;** but in other jurisdictions it is held 
that there is no lien for placing machinery in a 
There is no lien for 
machinery where the transaction by which it was 
furnished was merely an ordinary sale of per- 


building already erected.’’ 


sonalty.7§ 
Removal or repairs. 


materials. In re Augusta Sugar Co., 
134 La. 971, 64 S 870. 

[a] There is no lien for wrenches 
or belting furnished where they are 
in no way aitached to the real estate 
or a necessary part of the machinery 
which is thus attached. Meek v. 
Parker, 63 Ark. 367, 38 SW 900, 58 
AmSR 119. And see Landreth Mach. 
Co. v. Roney, 185 Mo. A. 474, 171 SW 
681 (disallowing an item for wrench, 
tape, and asbestos wicking). 

{e] Machinery subject to common- 
law lien.—The purpose of Revision 
p 669 is to afford mechanics a lien on 
machinery, of which they cannot have 
such possession as would give them 
a lien by the common law; hence, 
where machinery is of such a char- 
acter that the common-law lien may 
be had upon it, doubts should not be 
so resolved as to hold it also liable to 
the statutory lien. Grigss v. Stone, 
51 N. J. L. 549, 18 A 1094, 7 LRA 48. 

72. -Randall v. Le Bron Plectrical 
Works, 1 F. (2d) 313 (decided under 
Iowa statute); EK. A. Kinsey Co. v. 
Heckermann, 224 Fed. 308, 139 CCA 
544 (decided under Ohio statute); 
Canton Roll, ete., Co. v. Rolling Mill 
Co., 168 Fed. 465, 93 CCA 621 [mod 
155 Fed. 321, and certiorari den 214 
U. S. 513 mem, 29 SCt 694 mem, 53 
L. ed. 1062 mem] (decided under 
West Virginia statute); Rule v. Au- 


tomatic News Distributing Co.,’ 6 
Oh, A. 450. 
{a] In Iowa the statute “provides 


for a lien for machinery, and sets 
that off in distinction to fixtures. So 
whether the machinery would come 
technically under the definition of a 
fixture in its connection with the real 
property is not material. If it was 
furnished as a part of a factory, ard 
was installed in a building con- 
structed for that purpose, the lien 
arises for the machinery as well as 
for fixtures strictly within that 
term.” Randall v. Le Bron Electrical 
Works, 1 F. (2d) 313. 

In West Virginia, Code (1906) 
§ 3111, providing that any person 
“who shall... furnish any material 
or machinery for constructing ... 
any mill, manufactory ... or other 
structure” shall have a lien, gives a 
lien for machinery furnished as a 
necessary part of the equipment of a 
mill, although it is not intended to 
become affixed permanently to the 
freehold. Canton Roll, ete, Co. v. 
Rolling Mill Co., 168 Fed. 465, 93 CCA 


621 [certiorari den 214 U. S. 513 
mem, 29 ‘SCt 694 mem, 53 L. ed. 1062 
mem]. 

73. R. Haas Electric, ete., Co. v. 


Springfield Amusement Park Co., 236 
Til. 452, 462, 86 NE 248, 127 AmSR 
297, 23 URANS 620 [quot Cyc]; 
Potter Mfg. Co. v. Meyer, 171 Ind. 
513, 519, 86 NE 837, 131 AmSR 267 
[cit Cyc]. See Jerome Independent 
Meat Co. v. Crane Co., 21 Ariz. 1, 8, 


A lien may be acquired for 
repairs on a boiler constituting part of the realty.” 
However, to authorize a mechanic’s lien for re- 
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184 P 992 (‘no Hen arises for ma- 
chinery furnished for a designated 
plant unless the machinery becomes 
a part of the construction, erection, 
alteration, or repair of the building, 
and the articles furnished become fix- 
tures to the realty, or the machinery 
is a necessary appliance in accom- 
plishing the construction of the im- 
provement”). 


74 Graves v. Pierce, 53 Mo. 423. 

75. Banner Iron Works vy. 4 tna 
iron Works, 143 Mo. A. 1, 122 SW 
762, 


76. White v. Chaffin, 32 Ark. 59; 
Progress Press Brick, ete, Co. v. 
Gratiot Brick, ete., Co., 151 Mo. 501, 
52 SW 401, 74 AmSR 557. 

77. Rose v. Persse, etc., Paper 
Works, 29 Conn. 256; Haslett v. Gil- 
lespie, 95 Pa. 371. 

{a] In Connecticut, under the stat- 
ute giving a lien for materials or 
services furnished or rendered in the 
construction or repair of a building, 
it has been held that a lien cannot 
exist for putting fixed machinery in 
a building which is, already erected 
and is an independent structure, as 
this is not a constructing or repair- 
ing of any building. Rose v. Persse, 
etc., Paper Works, 29 Conn. 256. 

{b] Old millL—In one case the 
court refused to allow a lien for new 
machinery placed in an old mill. 
Haslett v. Gillespie, 95 Pa. 371. 

78. In re American Lime Co., 201 
Fed. 433 (applying law of Tennes- 
see); Jerecke Mfg. Co. v. Struther, 14 
Oh, CirieCts, 4005) 8. JOh. © Cir Dec. 5. 

[a] “The usual effect of a sale of 
a piece of machinery is the same as 
the ordinary effect of the sale of lum- 
ber or other material that goes into 
the construction of a house. kf the 
sale is in the course of business, and 
without reference to any particular 
improvement, no lien results, unless 
it is specifically retained.’”’ Reeves v. 
York Engineering, etc., Co., 249 Fed. 
513, 517, 161 CCA 489, 

[b] Morely selling detached parts, 
not uniting them, does not give a lien. 
Loudon vy. Coleman, 59 Ga. 653. 

Sale of material in usual course of 
trade see infra § 70. 

79. Kelley v. Border City Mills, 
126 Mass. 148. 


80. Ripley v. Cochiti Gold Min. 
Co., 12 N. M. 186, 76 P 285. 

81. Ripley v. Cochiti Gold Min. 
Co., supra. 

82. Truxall v. Williams, 15 Lea 
(Tenn.) 427. 

83. Fences see supra § 37. 

84. Canisius v. Merrill, 65 Ill. 67; 
Parmelee v. Hambleton, 19 Ill. 615; 


Truesdell v. Gay, 138 Gray (Mass.) 
311; Cowan v. Pennsylvania Plate 
Glass7)Co,,, 184. Pa..16, 2.38 cAy, 1081: 
Worthington v. Cambridge Springs 
Co.-24- Pa. Co. 281, 

85. Balch v. Chaffee, 73 Conn. 318. 
47 A 327, 84 AmSR 155; Badger Lum- 
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pairs of machinery, such repairs must be in the 
nature of fixtures,°° and not small parts of a ma- 
chine which are constantly wearing out and have 
to be replaced.*+ 
moving a portable engine.*? 

[§ 51] 4. Improvements outside Building or Struc- 
ture’*—a. In General. 
a building is not lienable under a statute relating 
to a building or appurtenances of a building,** unless 
it is appurtenant to the building.®® i 
may constitute an independent structure or improve- 
ment so as to be lienable under a statute relat- 
ing to structures or improvements,** and of course 
a lien can be acquired therefor where it is spe- 
cifically mentioned in the statute.57 

[§ 52] b. Grading, Cultivating, and Planting.** 
While a lien is denied under some statutes tor 
filling, grading, or sodding,®® under other statutes 
it is allowed, ‘at least in certain cases.*+ In some,?? 


A lien has been denied for re- 
An improvement outside of 


However, it 


ber Co, v. Marion Water Supply, etc., 
Co., 48 Kan, 182, 29 P 476, 30 AmSR 
301, 15 LRA 652; Beatty v. Parker, 
141 Mass. 523, 6 NE 754; O’Neil v. 
Taylor, 59 W. Va. 370, 53 SE 471. 


Bening See supra §§ 32-40; infra §§ 
87. See supra §§ 82-40; infra §§ 
52-54. 


88. Lien for labor, or advances of 
money or supplies, for raising of crop 
see Agriculture §§ 60-129. 

89. Pratt v. Duncan, 36 Minn. 545, 
32 NW 709, 1 AmSR 697; Stichtenoth 
Vv; Rife, .6' Oh. \Cir7/Ct. 640, 3 (On. ‘Cir. 
Dec. 575; Parkhill v. Hendricks, 53 
Pa. Super. 9 [aff 21 Pa. Dist.. 566}; 
Nanz v. Cumberland Gap Park Co., 
103 Tenn. 299, 52 SW 999, 76 AmSR 
650, 47 LRA 2738. 

[a] Particular statutes.—(1) In 
some states the statutes do not au- 
thorize a lien for filling in and grad- 
ing the earth about buildings already 
erected, such work being unconnected 
with the erection, alteration, or repair 
of any building or structure upon 
the premises. Pratt v. Duncan, 36 
Minn. 545, 322 NW 709, 1 AmSR 697. 
(2) A lien for grading and sodding 
has been denied on the ground that 
such work was not an appurtenance 
to any of the buildings or structures 
mentioned in the statute. Stichte- 
noth) v.) Rife, 6) Ohs Cir (Ct.2540 a8 
Oh. Cir. Dee: 575, 

Grading street see infra § 54. 

$0. Williams v. Rowell, 145 Cal 
259,,78 P 725; McNair v. Richardson, 
7 Mart. N. S. (lia.) 17; Parker v. Wal- 
den, 6 Mart. N. S. (la.) 713; Raven 
Vv... Smith, 71. Eun «19%, 24 NYS 60u 
[aff 148 N, Y. 415, 43 NE 63]; Pickett 
v, Gollner, 7 NYS 196. 

{a] In California the statute ex- 
pressly gives a lien for grading lots 
in incorporated cities or towns. Wil- 
liams v. Rowell, 145 Cal. 259, 78 P 
725; Warren v. Hopkins, 110 Cal. 506, 
42 P 986, 

{b] In New York, under L. (1885) 
e 342 § 1, giving a lien for altering 
or* repairing a “building or building 
lot” (1) a lien may be had for grad- 
ing (Raven v. Smith, 71 Hun 197%, 
24 NYS 601 [aff 148 N. Y. 415, 43 NB 
63]), (2) terracing and  sodding 
(Pickett v. Gollner, 7 NYS 196 [app 
dism 119 N. Y. 6438 mem, 23 NE 1149 
mem]), (8) even though there is no 
building on the property (Fredericks 
v. Goodman St. Homestead Assoe., 29 
NYS 1041), 

91. Reid v. Berry, 178 Mass. 260, 
59 NE 760. 

[a] In Massachusetts a lien may 
be allowed for grading a lot where 
such grading is reasonably necessary 
to the proper construction and oecu- 
pation of a house so that it can fairly 
be considered as a part of its eree- 
tion. Reid v. Berry, 178 Mass. 2606, 
59 NE 760. 

92. Stuckey v. George, 18 Sask. L. . 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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but not other,®® jurisdictions a lien for breaking 
land for eiltivation has been allowed under a 
statute relating to improvements. Likewise it is 
held in some,” but not other,®® jurisdictions that 
a mechanic’s lien can be acquired for the plant- 
ing and setting out of hedges, flowers, trees, vines, 
and shrubbery, under statutes giving a lien for im- 
provements. A lien for such work cannot be ac- 
quired under a statute relating to the construction 
or erection of a building.®® Also, a lien cannot 
be acquired for labor performed in cultivating and 
caring for an orchard or vineyard.” 

[§ 53] c. Wells, Ditches, Pipes, and Dredging. 
Wells. In some jurisdictions a lien for construct- 
ing wells is expressly given by statute.°’ In juris- 
dictions where no express lien is given the decisions 
are not uniform, it being held in some jurisdic- 
tions that a lien exists,°® and in others that it 
does not.t This lack of uniformity exists even in 
jurisdictions where the statutes are identical or 


225, [1924] 2 DomULR 844, [1924] 1] “article” within 
WestWkly 1198. But see Jordan v. 
Haugerud, (Sask.) [1919] 1 West 
Wkly 506 (expressing doubt as to 
whether work of this nature is within 
the statute). 

Lien for clearing land see Agricul- 
ture §§ 140-142. 

98. Young v. Shriver, 56 Cal. A. 
653, 206 P 99; Brown v. Wyman, 56 
Towa 452, 454, 9 NW 344, 41 AmR 117. 

“Whilst breaking and turning over 
of the soil may constitute an im- 
provement of the land, it cannot in 
any just sense be denominated an 
improvement upon the land.” Brown 


ing, etc., Co., 
887. 


WestWkly 1164. 


shaw v. 
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cl the constitutional 
provision relating to liens, but appar- 
ently a lien therefor may be acquired 9. 
under statutory provisions). 

W. Va.—Bateson v. Baldwin Forg-|8 5S 
75° W. 
Sask.—Jones v. Jarvis, 

1. Guise y. Oliver, 51 Ark. 356; 11 
SW 515; Omaha Cons. Vinegar Co. v. 
Burns, 49 Nebr. 229, 68 NW 492, 44 
Nebr. 21, 62 NW 301; Davis v. Wood, 
1 Del. Co. (Pay) 3325 Sloan v. Wasson, 
(Alta.) [1923] 2 WestWkly 506; Hen- 
Federal 
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similar, it being variously held that a well con- 
stitutes,” or does not constitute,? an ‘‘improvement’’ 
within the meaning of a statute, or that it is,* or 
is not,® an “appurtenance”? to a building. 

Ditches. While a ditch may not fall within the 
general terms of a mechanics’ lien statute,’ a lien 
may of course be acquired therefor where it is 
expressly mentioned in the statute.® 

Pipes. A mechanic’s lien may be acquired for 
labor performed or materials furnished outside of 
a building in laying or connecting pipes leading 
into a dwelling, plant, or factory.® 

Dredging. Where the statute so provides a per- 
son who dredges for a riparian proprietor may have 
a lien.+° 

[§ 54] d. Roads, Walks, and Street Improvements. 
Under some statutes, a mechanic’s lien is not al- 
lowed for the construction of sidewalks? or other 
street improvements,!2 such as paving,'® curbing,’ 


Central Forest Co., 37 Cal. A. 289, 174 

P 359 (set out supra note 7 [a]). 

Ala.—Eufaula Water Co. 

rane ag Pipe, etc., Co., 89 Ala. 552, 
5 


Ark.—Speer Hardware Co. v. Bruce, 
ae Ark, 146, 150 SW 403, 42 LRANS 


Colo.—Curtis v. McCarthy, 53 Colo. 
ost. 125 P 109. 

Ida.—Chamberlain v. Lewiston, 23 
Ida. 154, 129 P 1069. 

Mass.—Beatty v. Parker, 141 Mass. 
523, 6 NE 754. 

Mo.—Feeny v. Rothbaum, 155 Mo. 
Corp: Al 331,137 SSWarse- Contra Ker- 


Va. 574, 84 SE 
[1923] 1 


Oil, ete., 


vy. Wyman, supra. 

[a] Statute construed. — Under 
Const. art 20 § 15, enjoining the 
legislature to provide for the enforce- 
ment of mechanics’ and materialmen’s 
liens, and Code Civ. Proc. § 1191, as 
amended by St. (1913) p 333 § 1, 
giving a lien to anyone who grades, 
fills in, or otherwise improves any 
jot or ‘tract of land’ or the street 
or sidewalk adjoining same, etc., or 
“makes any improvements in connec- 
tion therewith,” construed ejusdem 
generis, no lien lies for plowing or 
breaking farm lands, even for the 
first time, although a “tract of land,” 
as generally understood, is much 
more extensive in area than the ordi- 
nary town or city lot and may be 
used for the usual agricultural or 
other rural purposes, the phrase “or 
makes any improvements in connec- 
tion therewith” necessarily referring 
to work like that precedently enu- 
merated. Young v. Shriver, 56 Cal. A. 
653, 654, 206 P 99. 

94. Grom v. Center, 26 Cal. A. 198, 
146 P 186; California Portland Ce- 
ment Co. v. Wentworth Hotel Co., 16 
Cal: A: 692, 118 °P'103, 113. 

95. Eastern Arkansas Hedge- 
Fence Co. v. Tanner, 67 Ark. 156, 53 
SW 886; Nanz vy. Cumberland Gap 
Park Co., 103 Tenn. 299, 52 SW 999, 
76 AmSR 650, 47 LRA 273. 

96. Parkhill v. Hendricks, 53 Pa. 
Super. 9 [aff 21 Pa. Dist. 566]. 

97. Howe v. Myers, 94 Wash. 563, 
162 P 1000, LRA1917D 349. See Cali- 
fornia Portland Cement Co. v. Went- 
worth Hotel Co., 16 Cal. A, 692, 118 
P 103, 113 (discussing the point). 

. Western Well Works, Inc. v. 
California Farms Co., 60 Cal. A. 749, 
214 P 491; Lee v. Kimball, 45 Wash. 
656, 88 P 1121; McAuliffe v. Jorgen- 
son, 107 Wis. 132, 82 NW 706. 

99. Ala.—Bates v. Harte, 124 Ala. 
427, 26 S 898 

Ind.—Haskell v. Gallagher, 20° Ind. 
A. 224, 50 NE 485, 67 AmSR 250. 

Iowa.—Hoppes v. Baie, 105 Iowa 
648, 75 NW 495, 

Ss. D.—Rolewitch v. Harrington, 20 
S. D. 375, 107 NW 207, 6 LRANS 550. 

Tex.—Gillett v. Holligan, (Cive AS) 
162 SW 367. See Mulloy v. Humble 
Oil, etc., Co., (Civ. A.) 250 SW 792 
fan oil well is not a “building” or an 


(Alta.) 28 DomLR 750, 34 WestLR 
eet 10 WestWkly 329. 

2. Bates v. Harte, 124 Ala. 427, 
26 S 898, 82 AmSR 186; Hoppes v. 
Baie, 105 ‘Iowa 648, 75 NW 495; Role- 
witch v. Harrington, 20 S. D. 375, 107 
NW 207,'6 LRANS 550. 

Panis Guise v. Oliver, 51 Ark, 356, 11 


4. Balch v. Chaffee, 73 Conn. 318, 
47 A 327, 84 AmSR 155. 

5. Omaha Cons. Vinegar Co. v. 
Burns, 49 Nebr. 229, 68 NW 492. 

6. Flumes and aqueducts see su- 
pra § 38. 

7. Ellison v. Jackson Water Co., 
12 Cal. 542. 

{a] In California (1) it has been 
held that a ditch is not a “building, 
wharf, or other superstructure,” 
within statute of 1855 or statute or 
1856. Ellison v. Jackson Water Co., 
12 Cal. 542. (2) But a ditch is ex- 
pressly mentioned in Code Civ. Proc. 
§ 1188. Mendoza v. Central Forest 
Co., 37 Cal. A. 289, 295, 174 P 359. 
(3) And it has been held that ditches 
together with other matters consti- 
tuting a farm development is a 
“structure,” within Code Civ. Proc. 
§ 1183. Mendoza v. Central Forest 
Co., supra (‘the farm development 
here contemplated was a finished 
piece of work composed of integral 
parts, some of which the statute ex- 
pressly designates as structures, and 
when completed consisted of ditches, 
drains, embankments, roads, so corre. 
lated as to form one harmonious en- 
tity designed to accomplish a par- 
ticular object and constituting a 
permanent and vaiuable improvement 
to the land and necessary to its high- 
est and most profitable uses. When 
finished, it stood out as obvious and 
visible in its usefulness and its pur- 
pose as would a house, or barn, or 
any other of the structures enumer- 
ated in the statute. Viewing the 
statute with that liberality with 
which we are not only authorized, but 
by the statute itself we are enjoined 
to regard it, we feel no hesitancy in 
holding with the learned trial court 
that the work to which plaintiffs 
contributed, as shown, constituted a 
structure’’). 

8. Armitage v. Bernheim, 32 Ida. 
594, 187 P 938. And see Mendoza v. 


shaw v. Fitzpatrick, 3 Mo. A. 575. 

Tenn.—Steger v. Arctic Refrigerat- 
ing Co., 89 Tenn. 453, 14 SW 1087, 11 
LRA 580. 

W. Va.—O’Niel v. Taylor, 59 W. Va. 
370, 53 SE 471. 

[a] Mllustrations.— A mechanic’s 
lien has been allowed for: (1) The 
laying of a pipe between a pumping 
station and reservoir. Eufaula Water 
Co. v. Addyston Pipe, etc., Co., 89 Ala. 
552, 8 S 25 (deeming the laying of 
the pice to be an “improvement’’). 
(2) Iron pipe for conducting water 
from a reservoir to a dwelling, Cur- 
tis v. McCarthy, 53 Colo. 284, 125 P 
109. (3) A drain pine from the cellar 
of a house into a sewer in the Street. 
Beatty v. Parker, 141 Mass. 5238, 6 
NE 754; O’Niel v. Taylor, 59 W. Va, 
370, 53 SE 47¥. (4) Labor or ma- 
terial employed in a street for the 
purpose of connecting the water, gas, 
or sewer pipes in a house with those 
in the street. Feeny v. Rothbaum, 
155 Mo. A. 331, 137 SW 82. (5) Sub- 
terranean pipes laid in the streets to 
carry vapor from the factory of a 
refrigerating company to its cus- 
tomers. Steger v. Arctic Refrigerat- 
ing Co., 89 Tenn, 453, 14 SW 1087, 11 
LRA 580. 

Pines in house see supra § 48. 

10. Williams v. Lane, 87 Wis. 152, 
58 NW 77. 

11. Colo.—Fleming v. eo 
TST Conry9 (Colo APE 2oy 3) Peo 

Ga.—Seeman v. Schultze, 140° ‘Ga. 
603, 28 SE 378. 
oa Seo v. Kerchner, 39 Ind. 
217. 

Iowa.—Coenen v. Staub, 74 Iowa 32, 
36 NW 877, 7 AmR 470. 

Pa.—W. T. Bradley Co. v. Gaghan, 
208 Pa. 511, 57 A 985; Edelkamm v. 
Comly, 12 Pa. Co. 371; Clymer Pav. 
Co. v. Donegan, 4 Pa. Dist. 243, 36 
WklyNC 261. Contra Yearsley v. 


Flanigen, 22 Pa. 489; Clymer Pav. 
Co. v. Weir, 3 Pa. Dist. 32. 
4 12. See infra text and notes 13- 
5. 

13. Cronin v. Tatge, 281 Ill. 336, 
ee NE 35; Smith v. Kennedy, 89 Ii. 
485. 


14. Cronin v. Tatge, 281 Ill. 336, 
118 NE 35; Smith v. Kennedy, 89 Ill. 
liga: Edelkamm y. Comly, 12 Pa. Co. 


76 [40 C.J]. 


and grading’ a street, unless such improvement in 
the street is connected with an improvement on 
the: lot or tract of land;'* but under the statutes 
and constitutional provisions of other jurisdictions 
a lien is allowed for sidewalks,'7 sewers,!® and 
streets!® not yet dedicated as public highways,”° as 
distinguished from public roads and highways.?+ 
lien has been allowed for the construction of walks 


2 


appurtenant to a building,?? and for the laying out 
and surfacing of roads,?* as well as the paving of 
a plaza,** in a cemetery; but in some jurisdictions 
a lien for a stone driveway has been denied.”° 

[§ 55] e. Storage or Removal of Ashes and Refuse. 
A lien has been denied for the construction of 
boxes or receptacles designed for the reception and 
temporary deposit of ashes and garbage and to be 


'15. Cronin v. Tatge, 281 Ill. 336, 
a. NE 35; Smith v. Kennedy, 89 Ill. 
16. Cronin v. Tatge, 281 Ill. 336, 
118 NE 35. 
17. Ark.—Leiper v. Minnig, 74 


Ark. 510, 86 SW 407, 4 AnnCas 10138. 

Cal.—Bryan v. Abbott, 131 Cal. 222, 
63 P 363; McClain v. Hutton, 131 Cal. 
132, 61 P 273, 63 P 182, 622. 

Mo.—Dugan Cut Stone Co. v. Gray, 
114 Mo. 497, 21 SW 854, 35 AmSR 
767 [rev 43 Mo. A. 671]; McDermott 
v. Claas, 104 Mo. 14, 15 SW _ 995. 
See also Pullis v. Hoffman, 28 Mo. A. 
666 (illuminating tiling placed over 
areas under sidewalk). 

N. Y.—kKenney v. Apgar, 93 N. Y. 
539; Moran v. Chase, 52 N, Y. 346; 
Frederick v..Goodman St. Homestead 
Assoc., 29 NYS 1041, 

Tex.—Waples-Painter Co. v. Ross, 
(Civ. A.) 141 SW 1027 [rev on other 
grounds 107 Tex. 215, 176 SW 47]. 

[a] In New York (1) a lien for 
sidewalks has been allowed under L. 
(1862) c 478. Kenney v. Apgar, 93 
N,.;Y, 539; Moran v. Chase, 52 N. \Y. 
(2) But the Lien Law of 1830 
was construed not to give any lien 
for work performed in the flagging 
of sidewalks, yards, and areas of 
buildings which are being erected. 
McDermott v. Palmer, 8 N. Y. 383 
{rev 11 Barb. 9]. 

18. Williams, etc., Co. v. Rowell, 
145 Cal.::259,..78, Pa. .7253 Baker. v. 
Uplands, Ltd., 18 B. C. 197, 12 DomLR 
669, 25 WestLR 85, 4 WestWkly 


Lewis v. Roach Manigan Pav. 
Co., (Tex. Civ. A.) 184 SW 680. 

20. Baker v. Uplands, Ltd., 18 B. 
C, 197, 12 DomLR 669, 25 WestLR 
85, 4 WestWkly 1265. 

21, Denison Nat. Bank v. Coleman, 
(Tex. Civ. A.) 151 SW 11238; Baker 
We eWiplands 2hLtd se. LSB iG, 97 12 
DomLR 669, 25 WestLR 85, 4 West 
Wkly 1265, 

22. Palm Beach Bank, etc., Co. v. 
Lainhart, 84 Fla. 662, 95 S 122, 125 
[cit Cyc]; McCormack v. Bertschin- 
ger, (Or.) 237 P 363; O’Niel v. Taylor, 
59 -W. Va. 370, 53 SE 471. 

23. Johnson v. Ocean View Ceme- 
tery, 198 App. Div. 854,191 NYS 128. 

24. Johnson v. Ocean View Ceme- 
tery, supra. — 

25. Missouri Valley Cut 
Works v. Brown, 50 Mo. A. 407. 
26. Curtis, etc., Lumber Co. 
Wolmer, 213 Mass. 456, 100 NE 670. 
27. Riverside Contracting Co. v. 
New York, 218 N. Y. 596, 133 NE 564, 

AnnCas1918C 1075. 


Stone 


Vv. 


28. Riverside Contracting Co. v. 
New York, supra. 
29, Riverside Contracting Co. v. 


New York, supra. 

30. Inclusion of lienable and non- 
lienable items in one contract see 
infra § 126. 

31. Clow v. Goldstein, 147 Ill. A. 
571. a; 


32. Ala.—Geiger v. 
Ark.—Royal Theater Co. v. Collins, 


Hussey, 
Ala. 338. 


MECHANICS’ LIENS 


the rear of a 


A 


102 Ark., 5389, 144 SW 919; Guise v. 
Oliver, 51 Ark. 356, 11 SW 515; Dano 
v. Mississippi, etc.,, R. Co., 27 Ark, 
564. 

Cal.—Williams v. Santa Clara Min. 
Assoc., 66 Cal. 193, 5. P 85. 

Colo.—Michael v. Reeves, 14 Colo. 
A. 460,60 P. 577. 

Ill.— Sutherland v. Ryerson, 24 Ill. 
517. 

Iowa.—Greene v, Ely, 2 Greene 508. 

Md.—Basshor v. Baltimore, etce., R. 
Co., 65 Md. 99, 3 A 285. 

N. J.—Donnelly v. Johnes, 58 N. J. 
Eq. 442, 44 A 180. 

N. Y.—Foster v. Poillon, 1 AbbPr 
321, 2 H. D. Smith 556. 

Pa.—Smaltz v. Knott, 3 Grant 227. 


Wash.—Spaulding v. Burke, 33 
Wash, 679, 74 P 829. 
{a] Plumber’s license.—(1) A 


plumber who hires out his license to 
another, who has no plumber’s li- 
cense, so that the latter may pur- 
chase materials and perform a con- 
tract he has on hand, has no lien on 
the premises for the price agreed on. 
Burnside v. O’Hara, 35 Ill. A. 150. 
(2) Also a plumber is not entitled to 
a lien to compensate him for pay- 
ments made to the municipality for a 
license to open a street to make 
connections from a house to water 
mains. Feeny v. Rothbaum, 155 Mo. 
A. 331, 1387 SW. 82. 

[b] Sawing timber.—The proprie- 
tors of a sawmill cannot assert a me- 
chanic’s lien for sawing timber into 
lumber to be used in a_ building. 
Evans v. Beddingfield, 106 Ga, 755, 32 
SE 664 (they have, however, a special 
lien on the product of their mill for 
the work done). ; 

{c] Patents.—A mechanic’s lien 
cannot be acquired by a contractor 
for the erection of a gas plant for 
the assignment of patent rights 
which are not included in the use of 
the appliances which the contractor 
was required to furnish. Peatman v. 
Centerville Light, ete., Co., 105 Iowa 
1, 74 NW 689, 67 AmSR 276. 

[ad] Purchase price cf homestead. 
— ‘There is absolutely no law in this 
state under which a vendor can ac- 
quire a mechanic’s lien for any part 
of the purchase price of a homestead 
—from the very nature of things it is 
impossible.” Schoenman Bros. Co. v. 
Loffer,, 43S. D, 233, .236,, 178 NW 
934 


[e] Part of cost of party wall.— 
The contract liability of an adjoin- 
ing landowner to pay half the cost of 
a party wall when he uses it is a 
mere personal charge not enforce- 
able by establishing a mechanic’s 
lien upon his land. Swift v. Calnan, 
102 Iowa 206, 71 NW 233, 63 AmSR 
443, 37 LRA 462. 

{f] Sundry expenses.—The stat- 
ute does not give a lien for “sundry 
expenses” or for “over bill.” Van 
Horn Trading Co. vy. Day, (Tex. Civ. 
A.) 148 SW 1129. 

{g] Office expemses. — Particular 
items not lienable include office rent, 
postage, charges for telephone, type- 


| not 


[§§ 54-56 


placed on the ground, and unattached thereto, in 


house.2@ The removal of ashes, 


refuse, etc., is not a ‘‘public improvement’’ within 
the meaning of a statute allowing a lien for a pub- 
lic improvement,?? even though the ashes and refuse 
are to be transported to a particular place, for 
the purpose of filling in and making land at such 
place,?* or even though the contractor constructs 
a dock in\ furtherance and toward the performance 
of the contract.”° 

[§ 56] C. Existence, Nature, and Amount of 
Claim*°—1. In General. 
a mechanic’s lien a person must have a valid 
claim,*! of a kind contemplated by the statute,*? 
and there must be something due him,*? or in other 
words the relation of debtor and creditor must 


In order to be entitled to 


writer supplies, and the hire of clerks, 
stenographers, and bookkKeepers. 
Stewart vy. Spalding, 71 Or. 310, 141 
P 1127, 

{h] Insurance premiums. — (1) 
Items for public liability and work- 
men’s compensation insurance are not 
lienable. Hoier y.- Kaplan, 313 Ill. 
448, 455, 145 NE 243 (they “do not 
constitute either labor or material, 
nor can they be made one or the 
other by computing them as a part 
of the wages paid or of the contract 
price’); Russell v. Pitchler, 206 App. 
Div.. 651,.198 NYS 702.. (2);In Ne= 
braska it was held in one case that 
the statute does not authorize a me- 
chanic’s lien for liability insurance 
and therefore premiums paid for lia- 
bility insurance do not constitute a 
lienable item. Harte v. Shukert, 94 
Nebr. 210, 142 NW 517. (3) But ina 
subsequent case it was held, without 
mention of or reference to the prior 
case, that premiums on liability in- 
surance obtained in pursuance of the 
contract between the contractor and 
owner, under which the contractor 
was to employ men and secure lia- 
bility insurance to protect the risk, 
were proper items of lien. Crowell 


Lumber, ete., Co. v. Ryan Co., 110 
Nebr. 225, 193 NW 609. 
[i] The cost of a surety bond is 


a lienable item. Baxter Sash, 
ete., Co. v. Ornes, 130 Minn. 214, 153 
NW 594 (stating, however, that it 
might be, if included in the general 
contract price). 

[ji] Heat during construction.—(1) 
It is held in some cases that a lien 
cannot be allowed for temporary heat 
during construction in winter months. 
Hoier v. Kaplan, 313 Ill. 448, 454, 145 
NE 243 (“No authority has been 
cited to the effect that furnishing 
heat for the comfort of the workmen 
or to insure proper plastering or ce- 
ment work has been regarded as ma- 
terial entering into the building, or 
that labor in furnishing such heat 
has’ been labor performed in the 
building of the structure. No lan- 
guage in our statute justifies any 
such extension of its scope or mean- 
ing, nor can a Hen for any such 
items be implied from its provi- 
sions’). (2) But in other cases a 
lien has been allowed for coal fur- 
nished in heating and drying the 
building, where it was shown that 
this was necessary fn the construc- 
tion of the building and was one of 
the. items entering into its construc- 
tion. Crowell Lumber, ete, Co. v. 
Ryan Co., 110 Nebr. 225, 193 NW 609; 
Wortman v. Frid-Lewis Co., (Alta.) 
33 WestLR 119, 9 WestWkly 812. 

Breach of contract see infra § 75. 

83. Graham v. Holt, 4 .B. Mon. 
(Ky.) 61; Platt, etc., Co. v. Scrivner, 
95 Nebr. 789, 146 NW 9538; Condon v. 
St. Augustine Church, 112 App. Div. 
168, 98 NYS 253; Beebe v. Redward, 
35 Wash. 615, 77 P 1052. 

Lien of subcontractor as dependent 
on amount owing to contractor see 
infra § 162. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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§§ 56-57] 


exist** or there must be an existing right to com- 
All of the mechanics’ lien 
statutes confer a lien for work or labor performed 
or services rendered,*® and practically all confer 
a lien for materials furnished ;%7 
they confer a lien only for labor or materials.*® 
Profits and commissions are not lienable items,°® 
- unless included in the contract. price,*®? as where 
the contract provides for payment of the cost of, 
or reimbursement for the amount actually paid out 
for, labor and material, plus a certain percentage 
as commissions, profit, or compensation,*! or unless 


pensation or payment.*> 


included in the ‘reasonable worth 


materials furnished,*#? as where the actual cost is 


less than the reasonable worth.4? 


allowed for profits or commissions not earned,** | 
as on labor or material not furnished? or on that 
portion of the contract which is not completed.*® 
Loans or advances of money or credit. 
can be no mechanic’s len for money loaned or 
advanced to a contractor or other person for the [§ 
purpose of enabling him to purchase material for, 
or pay for labor upon, a building or other improve- 


34. Porter v. Case, 187 N. C. 629, 
122 SE 483; Wilkie v. Bray, 71 _N. C. 
205; Mahoning Park Co. v. Warren 
Home Dev. Co., 109 Oh. St. 358, 142 
NE 883; Tenney v. Anderson Water, 
etc., Co., 69 S. C. 430, 48 SE 457 [quot 
Phillips. Mech. Liens § 493]. 

35. Spinney v. Griffith, 98 Cal. 149, 
32 P 974; Alexander Lumber Co. v. 
Champaign Baseball Club, 201 Ill. A. 


246; McLaughlin v. Reinhart, 54 Md. 
TL 

36. See infra § 57. 

37. See infra § 60. 


’ 38. Royal Theater Co. v. Collins, 
102 Ark. 539, 144 SW 919; Stewart v. 
Spalding, 71 Or. STOMA sae Pat 12713 
Willamette Falls Transp. Con cies 
Remick, 1 Or. 169; Dyer v. Wallace, 
264 Pa. 169, 107 A 754. And gener- 
ally see cases supra note 32. 

[a] Contractor. — Some _ statutes 
give the contractor a lien only, for 
work done or materials furnished by 
him. Royal Theater Co. v. Collins, 
102 Ark. 539, 144 SW 919. 

[b] “Goss of time for men... 
delay, risk and inconvenience to con- 
tract work” are neither work nor ma- 
terials within the mechanics’ lien 
statute. Lee v. Brayton, 18 R. I. 
232, 26 A 256. 

39. Cook v. Moore, 152 Ark. 590, 
239 SW 750; Royal ‘Theater Co. v. 
Collins, 102 "Ark. 539, 144 SW 919; 
Edgar v. Salisbury, 17 Mo. 271. 

40. Haskell v. McClintic-Marshall 
Co., 289. Fed. 405; Barth v. Schmitz, 
102 Mise. 267, 170 NYS 51; Smith v. 
Wilcox, 44 Or. 323, 74 P 708,75 P 710. 

41. Williams v. Warren, 134 Miss, 
899, 99 S 266; Price v. Merritt, 55 
Mo. A. 640; Hamilton Vv. Coogan, if 
Misc. 677, 28 NYS 21; Cornelius v. 
Washington Steam ‘Laundry, 52 
Wash. 272, 100 P 727. 

42, Elder Mercantile Co. v. Ottawa 
Inv. Co., 100 Kan. 597, 165 P 279. 

43. Elder Mercantile Co. v. Ottawa 
Inv. Co., supra; Anderson v. Dillaye, 
47 N. Y. 678 mem. 

44, See cases infra notes 45, 46. 

45. Elder Mercantile Co. v. Ottawa 
Inv. Co., 100 Kan. 597, 165. P 279. 

46. Williams v. Warren, 134 -Miss. 
899, 99 S 266; O’Reilly v. Mahoney, 
123° App. Div. 275,:108 NYS 53. 

47. U. S.—Richmond, etc., Constr. 
Co. v. Richmond, etc., R. Co., 68 Fed. 
105, 15 CCA 289, 34 LRA 625; Cen- 
tral Trust Co, v. Bridges, 57 Fed. 753, 
6 CCA 539. 

Cal.—Sweet v. Fresno Hotel Co., 
174 Cal. 789, 164 P 788, AnnCas1918D 
346; Godeffroy v. Caldwell, 2 Cal. 
489, 56 AmD 360. 

Til. —Cairo, etc., R. Co. v. Fackney, 
TST TG. 

Iowa.—Carr Hardware Co. v. Chi- 
cago Bonding, etc., Co., 190 Iowa 1320, 


MECHANICS’ LIENS. 


but as a rule 


of the labor or 


No lien can be 
There 


services.°? 


181 NW 680. 

La.—Thompson v. O’Leary, 146 La. 
843, 84 S 116; Red River Valley Bank, 
ete., Co. v. Louisiana Petrolithic 
Constryn@oy, 42 na 8i88, WT S685 
ee Municipality v. Bell, 4 La. Ann. 
121. 

Miss.—Weathersby v. Sleeper, 42 
Miss. 732. 

Mo.—Ray County Sav. Bank v. Cra- 
mer, 54 Mo. A. 587. 

enol NA dS: 


Hq. 232, 58 A 294; Williams v. Brad- 
fordsei(Ch,) RAVEALI 31. 

N. Y.—vUvalde Asphalt Pav. Co. v. 
New York, 191 N. Y. 244, 84 NE 83; 
Kerby v. Daly, ADMIN! GYS 84; Barth v. 
Schmitz, 103 Misc. 267, 170 NYS 51. 

Oh.—Hamilton v. Stilwaugh, 11 Oh. 
Cir. Ct. 182, 5 Oh. Cir. Dec. 324. 

Tex.—Gaylord v. Loughridge, 5@ 
Tex. 573;.Muscogee First Nat. Bank 
v. Campbell, 24 Tex. Civ. A. 160, 58 


SW 628; . International Bldg., etce., 
Assoc. v. Fortassain, (Civ; A.) 23 
Sw 496. 


W. Va.—Lunsford v. Wren, 64 W. 
Va. 458, 638 SH 308. 

But see Barker, ete., Lumber Co. v. 
Marathon Paper Mills Co., 146 Wis. 
12; 1830 NW _ 866, 386 LRANS 875 
(where a materialman, as a conven- 
ience to the contractor, advanced the 
freight on the materials, it was prop- 
er to allow such amount, on the 
theory that it was in substance a 
part of the purchase price, although 
it was not agreed in advance that 
such charges should be any part of 
the price, and although the transac- 
tion might be called an advance of 
money). 

“The law does not allow a lien for 
money loaned to a building contractor 
to enable him to carry out his con- 
tract.’ Sweet v. Fresno Hotel Co., 
174 Cal. 789, 795, 164 P 788, AnnCas 
1918D 346. 

[a] Applications ¢f rule. — (1) 
Money advanced by one contractor to 
another contractor, not by. virtue of 
his contract with the owner, but as 
a matter of favor or friendship to 
him, will not be protected by a me- 
chanic’s ‘lien, as it is not within the 
statute. Lunsford v. Wren, 64 W. 
Va. 458, 63 SE 308. (2) A person 
merely agreeing to pay wages of a 
building contractor’s. employees, to 
‘be repaid with commission, is not en- 
titled to lien for their labor, he in 
effect merely making a loan to the 
contractor. Sweet v. Fresno Hotel 
Co., 174 Cal. 789, 164 P 788, AnnCas 
1918D 346. 

48. Ruggles v. Blank, 15 Ill. A. 
436. 

. Wan Horn Trading Co. v. Day, 
(Tex. Civ. A.) 148-SW -1129. 
50. Wethered v. Garrett, 7 Pa. Co. 


[40 OFA) Te 


‘ ment,47 nor can a lien be had as: seeurity in favor 
of one who lends his credit to another to envbls 
him to purchase materials,*® i 

Board and lodging. It is held in some cases that 
a mechanie’s lien cannot properly be ¢laimed in 
respect of board or lodging*® of a foreman®® or 
workmen,°! either in respect of the food furnished** 
or the services rendered in cooking 
cases a lien for board has been “allowed, as, part 
of the compensation due under the. contract. pe 
Under a statute allowing a lien. for provisions, 
goods, or supplies furnished, a lien may be allowed, 
for groceries furnished to a subcontractor for the 
maintenance of a boarding house for his men,®? but. 
not for supplies consumed BY men not working on: 
the job in question.*® 

Amount of claim. 
chanics’ liens can exist only for claims exceeding a 
certain amount;°* but under other statutes the lien 
exists irrespective of the amount of the claim.%® 

57] 2. Services—a. In General.: 

lien statutes confer a lien for work, 

In order that a lien may be meutiaed 


3° -but in other. 


Wee some resets me. 


“All mechanies* 
labor, or 


529. 

51. Perrault v. "Shaw, 69, -N. HL. 
180, 38°A 724, 76 AmSR 160, 

52. Malone vy. Big Plat, Gravel 


Min, Co., 76 Cal. 578, 18.772, 


53. Clark v. Beyrle, 160, Cal. BOBs 
EGP 739 McCormick v.' Los An- 
geles City Water Co., 40..Cal. 185; 


Bradshaw v, Saucerman, 18. B:.C. 41- 

9 DomLR 439, 23 WestLR 33. ae West 

Wkly 761; Anderson v. Godsal, Beg 
in 


404; Davis v. cE Point. 
3 Ont. L. 69, 22 CanLTOceN tes: 2a 

54. Salem v. Lane,. etc., ae 
Ill. 593, 60 NE 37, 82 AmSR™ as 
Bangs v. Berg, 82 lowa 350, ‘48 .NW: 
90; Barr v. World Keepfresh CO.,.57T 
Or. 95, 150 P 747; Lybrandt‘v. Eberly; 
36 Pa. 347. 

55. Olson v. Model Land, ete, "Co. 
75, Colo, 224,.225.P. 259. 

56. Olson v., Model Land, Rte Con 
supra. 

57. Marchetti v. Sleener, 100 Conn 
339, 123 A 845; Westland y, Goodman; 
47 Conn. 83; ‘Wilmington Sash, etc: 
Co. v. Nuttall, 29 Del. 1,95 & 902; 
Curlett. v. Aaron, 11 Del. 477; Mulli- 
ken v. Leiber, 7 KyL- 602, 13 Ky. Op. 
939; Phelan v. Franklin; 15. Man. 520, 
2 WestLR 29; Chadwick Vv. Hunter, 
1 Man. 39. 

[a] “Claim’’ construed.—The word 
“claim” as used in such a statute 
means the amount actually due tq. 
claimant under his contract or em; 
ployment, and not the amount to, 
which his right - or remedy against 
the land may on inquiry be found to 
be limited. Phelan vy. Franklin, 15 
Man. 520, 2; WestLR 29. 

Amount as affecting jurisdiction of 
particular court to enforce lien see 
infra § 502, 
nee, Watts v. Whittington, 43” Md: 

59. UI. Si Pheonix Furniture Co. 
v, Put-in-Bay Hotel Co., 66 Fed. 683 
(Ohio statute). 

Ala.—Hughes v. Torgerson, 96 Ala, 
ay 11.S 209, 38 AmSR 105,.16 LRA 
6 

Ark.—Reyal Theater Co. v. Collins, 
102 Ark. 539, 144 SW 919 

Cal. —Patent Brick Co. v. Moore, 75 


Cal. 205, 16 P 890. 
Colo._—-Kern  v. Guiry Bros. Wall 
Paper, Co.,, 60... Colo. 286,.153.-P | 87; 


Williams vy. Uncompahgre Canal Co., 
13 Colo. 469, 22 P 806. 
100 


Conn.—Marchetti v. 
Conn. 339, 123 A 845. 

Ida.—Hill v, Twin Falls Salmon 
River Land, etc., Co., 22 Ida. 274, 125 
P 204. 

Ind.—Midland R. Co. 
122 Ind. 84, 28 NE 506. 

Kan.—Union Tract. Co. v. Kansas 
Casualty, etc., Co., 112 Kan. 774, 213 
P 169, 30 ALR 464, 


Sleeper, 


v. Wilcox, 
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for work, labor, or services, they must be of such a 
nature as to come within the meaning of the stat- 
ute;®° they must be done, performed, bestowed, or 
furnished®! accordingly as the statute may pro- 
vide;*? they must be performed in the construction, 
erection, ete., of the building, structure, or improve- 
ment as provided in the statute®* and they must be 
such as are reasonably included in the contract be- 


MECHANICS’ LIENS 


directly, rather 


tween the owner and the contractor.** The labor 


Ky.—Avery v. Woodruff, 144 Ky, 
227, 137 SW 1088, 36 LRANS 866. 

Me.—Monroe v. Clark, 107 Me. 134, 
17 A 696, 30 LRANS 82. 

Ma —Gill v. Mullan, 140 Md. 1, 116 
A 563. 

Mass.—Wera v. Bowerman, 191 
Mass. 458, 78 NE 102. ; 

Minn.—Knight v. Norris, 13 Minn. 
473. 

Boo eRe v. Rothbaum, 155 Mo. 
A. 331, 137 SW 82. 

Mont.—MeclIntyre v. MacGinniss, 41 
Mont. 87, 108 P 3538, 137 AmSR 701. 

Nebr.—Crowell Lumber, etc., Co. v. 
Ryan Co., 110 Nebr. 225, 193 NW 609. 

N. C.—Stephens v. Hicks, 156 N. C. 
239, 72 SE 313, 36 LRANS 354, Ann 
Cas1913A 272. 

Or.— Willamette Falls Transp. Co. 
v. Remick, 1 Or. 169. : 

Pa,—Hoffman Lumber Co. v. Gib- 
S0n, 276 Pan OMIA 24d. 

Ss. CG.—Williamson v. Hotel Mel- 
110 S. C. 1, 96 SH 407. 

‘ D.—Rolewitch v.- Harrington, 20 
S; D. 375, 107 NW 207, 6 LRANS 
550 


Tex.—Van Horn’ Trading Co. 

Day, (Civ..A.) 148 SW 1129. 
Wash.—Vincent v. Snoqualmie Mill 

Co., 7: Wash. 566, 35 P 396. 

- Wis.—Bailey v. Hull, 11° Wis. 289, 


rose, 
Ss. 


Vv. 


78 AmD 706. 
Alta.—Scratech v. Anderson, 11 
Alta, L.-55, 83 DomDBR 620, [1917] 


1 WestWkly 1340. 

B. C.—Sickler v. Spencer, 19 West 
LR 557. . 

Ont.—Read v. Whitney, 45 Ont. L. 
377, 48 DomLR 305. 

[a] General or specific designation 
of persons performing labor.—As 
hereafter stated, some of the stat- 
utes, especially the earlier ones, des- 
ignate particular classes of persons, 
such as mechanics, laborers, artisans, 
etc., who shall be entitled to a i1én 
for verforming work or labor, while 
other statutes, particularly the later 
‘Ones, confer a lien on any. person 
peYforming labor. See infra §§ 139- 


It 


41. | 
4: ba. See cases infra this note. 
fa] Skilled or unskilled labor.— 


(1) The word “labor,” as used in the 
statutes, is not confined to manual 


~or unskilled labor, but includes skilled 


-Jabor. 


Phoenix Furniture Co. v. Put- 
in-Bay Hotel Co., 66 Fed. 683 (Ohio 
statute); Stryker v. Cassidy,'76 N. 
Y. 50. 82 AmR 262 [rev'10 Hun 18]. 
(2) ‘In this State mechanic’s liens 
have never been limited to persons 
performing manual labor on the 
building.’ Marchetti v. Sleeper, 100 
Conn. 339, 341, 123 A 845. (3) How- 
ever, some courts take the view that 
“the labor protected by the statute 
is manual labor for which a daily 
wage is to be paid, or similar com- 
pensation for a quantum of physical 
toil.’ Union Tract. Co. v. Kansas 


Casualty, etc., Co., 112 Kan. 774, 776, | 


213 P 169, 30 ALR 464, (4) Prepar- 
ing plans and specifications see infra 
§ 58. (5) Superintendence see infra 
§ { 


59. 
[b] Marble work.—One contract- 
ing with a principal contractor to 
carve, furnish models, and erect in 
place all exterior marble work for 
the building only contracts to da 
work—the models not being materials 
—and he is entitled to enforce a lien 
for such work. Evans Marble Co. v. 
International Trust Co., 101 Md. 22, 
60 A 667, 109 AmSR 568. 4 
{c] Acting as foreman in addition 


‘puilding.” 


to labor.—(1) A mechanic’s lien for 
labor cannot be defeated merely be- 
cause plaintiff, in addition to the per- 
formance of actual labor, acted as 
foreman ‘or’ overseer. Foerder v. 
Wesner, 56 Iowa 157, 9 NW 100 (ex- 
pressly refraining from deciding 
whether a mere overseer would be en- 
titled to a lien). (2) Superintend- 
ence generally see infra § 59. 

61. Kern v. Guiry Bros. Wall Pa- 
per Co., 60 Colo. 286, 153 P 87; Hig- 
2ins) Vv.) G. Piel Co. > Ine, 9208 App: 
Div. 729, 202 NYS 874; Dyer v. Wal- 
lace, 264 Pa. 169, 107 A 754. 

[a] Work performed or to be 
performed.—(1) The statute gives no 
i1ien for work to be performed (Hig- 
sins—wv.., G.) Piel Co.;.,Ine,;, 208 App. 
Div. 729, 202 NYS 874), (2) but only 
for work actually performed, al- 
though it may not have been as fully 


‘performed, as lienors, wrongfully dis- 


charged, were entitled to perform it 
(Higgins v. G. Piel Co., Inc., supra; 
Dyer v. Wallace, 264 Pa. 169, 107 A 
754). 

Furnishing of labor see infra text 
and notes 72-78. 

See statutory provisions. 
Colo:.-Pitschke v. Pope, 20 
Colo, A.) 3285.78" P 1O%7. 

Ida.—Chamberlain v. Lewiston, 23 
Ida. 154, 129 P1069. 

Ill.—Burnside vy. O’Hara, 35 Ill. A. 
150. 

Iowa.—Peatman v. Centerville 
Light, etc., Co., 105 Iowa 1, 74 NW 
689, 67 AmMSR 276. 

Me.—Monroe v. Clark, 107 Me. 134, 
135, 77 A 696, 30 LRANS 82. 

- Mass.—Webster v. Real Est. Impr. 
Co., 140 Mass. 526, 6 NB 71. 

Ont.—Read v. Whitney, 45 Ont. L. 
377, 48) DomLR!305. ‘ 

“Tio .bring' the cause within the 
statute, it must appear that the la- 
borer performed labor in erecting the 
Monroe v. Clark, supra. 

[a] Services remdered in survey- 
ing (1) and marking the site for a 
building are not “labor upon any 
building or structure” for which a 
mechanic’s lien may be claimed. 
Buckingham vy, Flummerfelt, 15 N. D. 
112, 114,.106 NW 408. (2) Also, a 
lien»: for surveying and placing 
stakes and monuments on real prop- 
erty will not be allowed under a 
statute conferring a lien for clear- 
ing, grading, filling in, or otherwise 
improving real property. Daugherty 
v. Gunther, 88 Wash. 378, 153 P 336. 
(3) ‘This’ is esnecially true where it 
is not alleged that the surveying, 
etc., was even part ofiany subsequent 
construction’ or grading, or that any- 
thing followed to make it ‘useful. 
Daugherty v. Gunther, supra. 

[b]- Services rendered in drawing 
a contract for construction of the 
building are not “labor upon any 
building or structure’ for which a 
mechanic’s lien may be = claimed. 
Buckingham v. Flummerfelt, 15 N. D. 
112, 114, 106 NW 403. And see Read 
v, Whitney, 45 Ont. L. 377, 48 DomLR 
305 (dictum). 

[c] Assembling of tools.—A lien 
is not allowable for the assembling 
of the necessary tools with which 


the work is to be carried on. British 
Columbia Granitoid, ete, Co., Ltd. 
vy. Dominion Shipbuilding, ete., Co., 


(B. C.) [1918] 2 WestWkly 919. 

{[d] Temporary tool house.—A lien 
has been allowed for work performed 
in the erection of a temporary tool 
house. Lindquist v. Young,. 119 


nected with the construction work.* 
is not essential that the work or labor for which 
a lien may properly be claimed should be per- 
formed on the premises where the building or struc- 
ture is being erected or the improvement is being 
made,°* provided it is necessarily connected with 


[§ 57 


for which a lien may properly be claimed must be 


than indirectly or remotely, con- 
However, it 


Minn. 219, 138 NW 28. 

{e] Instruction of superintendent. 
—A contractor for the erection of a 
gas plant is not entitled to a lien 
for services rendered in instructing 
the superintendent. Peatman v. 
Centerville Light, etc., Co., 105 Iowa 
1, 74 NW 689, 67 AmMSR 276. - 

[f{] Hastening delivery of material. 
—A superintendent employed by the 
contractor is not entitled to a lien 
for services rendered in traveling 
about and urging nersons from whom 
the contractor had ordered material 
to hasten its delivery. Pitschke v. 
Pope, 20'Colo. A. 328, 78 P 1077. 

[g] Labor in raising a buil 
in accordance with a general plan for 
its alteration is labor performed in 
its alteration. Allen v. Elwert, 29 
Or. 428, 44 P 823, 48 P 54. 

[h] Work “on or about” building. 
—A ‘subcontractor agreed with the 
principal contractor to “carve, fur- 
nish the models and erect in 
place and finish all the exterior mar- 
ble work” for a building. The ma- 
terial was taken to the subcontract- 
or’s yard, where stonecutters put the 
stones into proper shape. The stones 
were then loaded on cars and trans- 
ported to the site of the building, 
where they were unloaded, and then 
hoisted from the sidewalk and placed 
in the building, in proper place. It 
was held that the subcontractor fur- 
nished work ‘on or about” the build- 
ing, within Acts (1898) pn 1169 ¢ 502, 
subjecting every building to a lien 
for the payment for work done on or 
about the same. Evans Marble Co. 
v. International Trust Co., 101 Md. 
210, 60 A 667, 109 AmSR 568. 

[i] Drilling test bore for well.— 
Under Code Civ. Proc. § 11838, pro- 
viding for mechanics’ liens for labor 
in constructing wells, drilling a test 
bore, the sinking of which contrib- 
uted one fourth of the cost of a 
completed well, and which the con- 
tractor was later to “ream out,’ and 
to develop by enlargement into a 
completed well, was work of such 
character as to be included within 
the term “well,” as used in the stat- 
ute, it being, at the least, work which 
contributed to the construction of a 
well. Western Well, Works, Ine. v. 
California Farms Co., 60 Cal. A, 749, 
214 P 491. 

Mole nieety of improvement see supra 
1-55. 

64. Stokes v. Green, 10 S. D. 286, 
73 NW 100. 

[a] Starting engine-——Where a sta- 
tionary engine was sold and put up 
by a machinist, and, as a part of the 
contract of sale, it was stipulated 
that the engine was to be started and 
put in proper order for running, 
necessary work done to start it and 
fit it for running in position was done 
in pursuance of the original contract, 
although such work was charged for 
in open account, and the price of the 
engine itself was covered by drafts, 
and did not enter into the account. 
Loudon vy. Coleman, 62 Ga. 146. 

65. Rara Avis Gold, ete., Min. Co. 
v. Bouscher, 9 Coho, 385, 12 P 433; 
Hoier v. Kaplan, 313 Ill. 448, 145 NE 
243; Smallhouse v. Kentucky, ete., 
Gold, ete," Mins (Co. i2e-Montas 443: 
Willamette Falls Transp., ete., Co. v. 
Remick, 1 Or. 169. 

‘5 Particular matters see supra note 
3 f 


66. Daley v. Legate, 169 Mass. 257. 
47 NE 1013. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§§ 57-58] 


the construction or improvement on the premises.°7 
Thus work done in the workshop or yard of the 
contractor, in fitting materials for use in the build- 
ing, is labor or work performed in the erection of 
the building ;** but where a materialman contracts 
to deliver material in prepared or manufactured 
form, the contract is for materials only,°° and a 
hen cannot be had for labor performed in prepar- 
ing or manufacturing the materials, as a claim for 


*“labor.??7° 


The use of tools and machines, controlled by work- 
men, rendering their labor upon a building or other 
structure more effective and valuable than it would 
be if it was performed with their hands alone, does 
not defeat a claim for a lien for labor in the apera- 


tion of such machines." 
Furnishing labor. 


67. Wells v. Christian, 165 Ind. 
662, 76 NE 518. 

{a] Strengthening walls ef adja- 
cent buildings.—Where specifications 
described a building larger than the 
lot to be improved, which was sur- 
rounded by other buildings, and, soon 
after excavation for the foundation 
was commenced, it was shown that 
extraordinary and expensive measures 
would be required to protect adja- 
cent buildings from damaze and de- 
Siruction, the architects having di- 
rected that such measures be taken 
by the contractors, the fact that 
some of the necessary work in 
strengthening and securing the walls 
of an adjacent building was done 
Outside the limits of the lot improved 
did not deprive the contractors of 
their ritht to a mechanic’s lien there- 


for. Caldwell v. Schmulbach,. 175 
Fed. 429. 
[b] Loading or hauling dirt.—(1) 


A laborer employed to haul away dirt 
dug out of and to haul sand to be 
used in refilling a trench dug in a 
street for a steam pipe connecting 
a plant for generating steam to be 
distributed for heating purposes 
throughout the city is entitled to a 
lien, irrespective of whether such 
work was performed by him on the 
particular premises to which the lien 
primarily attached, or on the street 
in front of the same, or at some other 
point where the owners of the steam 
plant owned merely an easement 
operated under a municipal license. 
Wells v. Christian, 165 Ind. 662, 76 
NE 518. (2) But laborers employed 
lo dig earth and load it on wagons 
for transportation to the place where 
it was used in improving other prop- 
erty are not entitled to a lien, as the 
loaded wagons might have been taken 
anywhere by the contractor. Mylnz- 
yuk v. Northwestern Brass Co., 6 
Alta. L. 413, 14 DomLR 486, 27 West 
LR 508, 5 WestWkly 483. 

[c] Making brick.—Laborers mak- 
ing brick in a brickyard of the con- 
tractor in his regular business have 
no lien on the house in which the 
bricks are laid. Haynes v. Holland, 
(Tenn. Ch. A.) 48 SW 400. 

63. Me—Monroe v. Clark, 107 Me. 
134. 77 A 696, 30 LRANS 82. 

Mass.—Scannell v. Hub Brewing 
Co., 178 Mass. 288, 59 NE 628 [dist 
Tracy v. Wetherell, 165 Mass. 113, 42 
NE 497]; Daley v. Legate, 169 Mass. 
257, 47 NE 1013; Wilson v. Sleeper, 
131 Mass. 177; Jones v. Keen, 115 
Mass. 170; Bennett v. Shackford, 11 
Allen 444; Dewing v. Wilbraham Con- 
gregational Soc., 13 Gray 414. 

Minn.—Howes v. Reliance Wire- 
Works Co., 46 Minn. 44, 48 NW 448. 

Pa.—Parrish’s App., 83 Pa. 111; 
Singerly v. Doerr, 62 Pa. 9. 

R. L—Sweet v. James, 2 R. I. 270. 

“Where one engages to erect a 
building, or do certain things in the 
erection of the building, as for ex- 
ample, the carpenter work, or the 
painting, or the plumbing, or the 
granite work, his employees have 


While a lien for labor fur- 
nished is sometimes denied,’? as under statutes con- 
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(40 C.J.) 79 


ferring a lien for labor done,"* it is also sometimes 
allowed,’* as under statutes expressly allowing a 
lien for labor furnished*® or under statutes allow- 
ing a lien for labor performed*® or bestowed,’? or 
where there is a contract to do the work, or some 
particular part thereof, and to furnish labor and 
material for that purpose.7§ 
Transportation of workmen. 
pense of transporting a workman to and from his 


The cost or ex- 


place of work is a lienable item where’ it is involved 


tion.?? 


of jurisdictions 


[§ 58] b. Services of Architect. 


in his employment and is a part of his compensa- 


In a majority 
it is held that an architect who 


prepares plans and specifications for a building or 


otherwise performs with respect thereto the ordi- 


liens for their labor in doing these 
things. And if, in ¢onnection with 
doing these things, he agrees to fur- 
nish, and does furnish, the: materials, 
the result is the same. It is not 
necessary that all of the labor should 
actually be done on the. structure 
itself. To illustrate. The doors-and 
windows may be made at the shop, 
the boards may be sawed and planed 
at the mill, or the iron work done at 
the blacksmith shop. These proc- 
esses are all a part of’ the erection 
of the building. The work so done, in 
the contemplation of the statute, is 
done ‘in the erection of a building.’ ” 
Monroe v. Clark, a Me. 134,436, 77 
A 696, 30 LRANS 8 
69. See cases nina note 70. 
70. Me.—Monroe v. Clark, 107 Me. 
134, 77 A 696, 30 LRANS 82. 
Mass.—Tracy v. Wetherell,: 165 
Mass. 113, 42 NE 497; Donaher v. 
Boston, 126 Mass. 309. , 
Mich.—Peo. v. Thompson, 119 Mich. 
21, 77 NW 314. 
Tex.—St. Louis, etc, R. Co vy. 
Mathews, 75 ‘lex. 92, 12 SW 976. 
Que.—Montmorency ey Mills 
Co. v. Gignac, 10 Que. K. 158. 
“Where one contracts a furnish 
completed articles for a building, and 
is to have no nart in the erection of 
the building, his employees have no 
lien for their labor in preparing and 
completing the articles. Their labor} 


is in no proper sense performed ‘in 
the erection of the building.’”’ Mon- 


roe v.. Clark, 107 Me. 134, 136, 77 A 
696, 30 LRANS 82. 

71. George H. Sampson Co. v. 
Com., 202 Mass. 326, 88 NE 911. See 
Potter Mfg. Co. v. Meyer, 171 Ind. 513, 
86 NE 837, 131 AmSR 267 (discussing 
and recognizing the rule but holding} 
that a mere lessor of a machine can- 
not be regarded as a person perform- 
ing labor within the meaning of the 
statute). 

[a] Sanding machine.—Work done 
by a sanding rnachine and the person 
operating it in smoothing the floors 
in a building is labor performed di- 
rectly on the building. HEllis-Mylroie 
Lumber Co. v. Bratt, 119 Wash. 142, 
205 P 398. 

[b] Steam shovel.—Under a stat- 
ute allowing a lien for work done but 
not for materials furnished, a lien 
for work done in grading with a 
steam shovel is not defeated by the 
fact that in fixing the contract ‘price 
consideration was given to the value 
of the coal and lubricating oil used 
in running the shovel, and the de- 
preciation of the shovel, such mat- 
ters not constituting materials. Gill 
v..Mullan, 140 Md. 1, 116 A 563. 

Liens for tools and machinery as 
materials see infra § 65. 

Tau orn) V0 Guiry, Bros) “Wall 
Paper Co., 60' Colo. 286, 153 P 87. 

See cases infra this note. 

[a] Personal performance of labor 
is necessary to bring a case within 
the provisions -of some _ statutes. 
Winder v. Caldwell, 14 How. (U. S.) 
434, 14 Le ed. 487; Little Rock, etce., 


'y. Put-in-Bay Hotel 


nary duties of his profession is entitled to a me- 
chanic’s lien under the statutes,®° it being so held 


R. Co. v. Spencer, 65 Ark. 183, 47 SW 
196, 42 LRA 334. A 

74, Kerby v. Daly, 45 N. Y. 84. 
And see cases infra notes 75-78. “a 

75. Wera v. Bowerman, 191 Mass. 
458, 78 NE 102; Borcen v. Mercer, 163 
Mass. Tr39 NE 413. 

[a] Manual performance by eme- 
ployer.—‘To create a valid lien under 
fsuch a statute it is not necessary that 
the work should be manually per- 
formed by the petitioner, but the 
statute is satisfied if the labor is 
“furnished” by him in the sense that 
it is performed by his employees. 
tao Bowerman, 191 Mass. 458, 78 

76. Couper v. Gaboury, 69 Fed. 7, 
16 CCA 112; Perry v. Duluth ‘Trans- 
fer R. Co., 56 Minn. 306, 57 NW 792. 

77. Macomber v. Bigelow, 126 CaL 
9558 P3112. 

[a] Under an agreement to be- 
stow labor, hiring the men and pay- 
ing their wages, a lien may be had 
for the labor furnished. Sweet v. 
Fresno Hoiel Co., 174 Cal. 789, 164 
P 788, AnnCasi9i8D 346. 

78. Tien of contractor for labor 
of employees see intra § 146. 

79. Kritzer v. Tracy fHngineering’ 
Co., 16 Cal. A. 287, 116 P 700; Whicher 
jee Sead: v. Ross, 142 Md. 522, 121: | 

7 : 

Transportation of material as labor : 
‘see infra § 69. : 

80. U. S.—Phcenix Purniture Co, : 
Co., ‘66 Fed. 


(683. 

Ala.—Hughes.v. Torgerson, 96 Ala. 
346, 11 S 209, 38 -AmSR 105, 16 LRA 
600. 

Conn—Marchetti vy. Sleeper, 100 
‘Conn. 839, 128 A 845, - : 

Del. —May v. Howell, 121 A 650. 

Ill.—Freéman: v. Rinaker, 185 Tl 


172, 56 NH' 1055; Nimmons’v.: Lyon, 
197 *T31.A." 376: fa 

Towa.—Parsons: v. Brown,' 97 lowe 
699, 66 NW 880. ees ; 

Minn.—Lamoreaux v. Andersch,’* 
128 Minn. 261, 150 NW 908, LRA 
1915D 204; Gardner v. Leck, 52 Minn?’: 
522, 54 NW 746; Knight v. Norris, 13 
Minn, 473. 

Nebr.—Henry, etce., Co. v. Halter, 
58 Nebr. 685, 79 NW 616;-Von Dorn 
a Sete beer pa 41 Nebr. 525, 59 NW 
0 ’ ‘ 


N. J.—Turck v. Allard, 87 N. J. L. 
721, 94 A 583; Mutual Ben. L. Ins. Co. 
v. Rowand, 26 N. J. Eq. 389 [rev 
on other grounds 27 N. J. Eq. 604]. 

M.—sohnson v. McClure, 10 N. 
M. 506, 62 P 983. 

N. Y.—Stryker v. Cassidy, 76 N. Y. 

eee 32 AmR 262 [rev 10 Hun 18]. 

D.—Friedlander v. Taintor, 14 
N. SS. 393, 104 NW 527, 116 AmSR 697, 
9 AnnCas 96. 

R. I.—Field v. Consolidated Min- 
eral Water Co., 25 R. I. 319, 55 A 757, 
105 AmSR 8965. 

S. C.—Williamson v. Hotel Melrose, 
110 S. C..1, 96 SE 407. 

Tex.—Sanguinett v. Colorado Salt 
Co., (Civ. A.) 150 SW 490. 

Wash.—Gould “v. Mc€ormick, 75 


g0 [40 C.J.] 


both under statutes expressly so providing*! and 
statutes conferring a lien for work, labor, or sery- 
ices ;82 but in some jurisdictions the courts, in some 
cases construing statutes using substantially the 
same terms, have held than an architect is not en- 
The majority rule applies where 
the plans and specifications are used in the con- 
;84 but, except in some ju- 
risdictions,*° there is no. lien where they are not 


titled to a lien.’ 


struction of a building 


Wash. 61, 134°P 676, 47 LRANS 765, 
AnnCas1915A 710. 

Wis.—Fitzgerald v.'. Walsh, 107 
Wis. 92, 82 NW 717, 81 AmSR 824. 

Ont.—Read vy. Whitney, 45 Ont. L. 
377, 48 DomLR 305; Arnoldi v. Gouin, 
22 Grant Ch. 314. 

Que.—Brunswick Balke Collender 
Co. v. Racette, 49 Que. Super. 50. 

[a] .Reasons for rule.—(1) “The 
plans. and specifications practically 
construct the building up to the point 
where it can be apprehended by oth- 
ers. Without them or their equiva- 
lent the building could not be con- 
structed at all: the contractor would 
have no basis for his bid, the materi- 
almen would not Know what mate- 
-Tials_ to furnish, and. the workmen 
would not Know what manual labor 
to perform.” Marchetti v.. Sleeper, 
100 Conn. 339, 342, 123 A 845. (2) 
“The work or services of an architect 
are generally necessary in the con- 
struction of buildings and _ other 
works; not as necessary, in ‘one sense, 
nor at all of the same character, as 
the work of a hod-carrier, for in- 
stance, in buildings of brick; but 
often, if not always, profitable to the 
owner in the greater enhancement of 
the value of his property in the erec- 
tion of a better building through the 
architect’s skill and services; and, 
though “his work is not of the after- 
wards visible mechanical character, 
it is none the less advantageous work 
done in érecting the building.’ Read 
Vv Whitney, 45-Ont. Li 377, 378, 48 
DomLR 308. 

‘Tb] An underarchitect has been 
held entitled; to alien. Read v. 
Nea Ly 45 Ont. L. 377, 48 DomLR 


1. Freeman vy. Rinaker, 185 Ill. 
ie 56 NE 1055 [rev 84 Hille Ace? Sout 


Séée Hornlein v. Bohlig, 37 Cal. A. 
646, 174 P 697 (reciting the stat- 
ute)‘ Hoier v. Kaplan, 313 Ill. 448, 


145 NE 243 (dictum that no lien for 
the services of an architect in draw- 
ing plans and specifications was al- 
lowable until an express provision of 
the statutes authorized it). See also 
Architects §°17. 

[a] Services not giving rise to 
lieti.—Rev. St. c 82 § 1, which gives 
a mechanic’s: lien to any person who 
shall by contract, express or implied, 
with the owner of land, furnish labor 
or materials or services as an archi- 
tect or Superintendent in building, 
altering, repairing, or ornamenting 
any house or. other building or ap- 
purtenance thereto, confers no lien on 
architects’ ‘for keeping books, auditing 
accounts,’ and making settlements 
with the various contractors engaged 
in erecting a building, or for labor 
as supervising architects in the im- 
provement of grounds and acces- 
sories. Adler v. World’s Pastime Ex- 
position: Go., 126 Ill. 378, 18 NE 809. 

82. U. S.—Phenix Furniture Co. v. 
Put-in-Bay Hotel Co., 66 Fed. 683 
(Ohio statute). 

Ala.—Hughes v. Torgerson, 96 Ala. 
346, 11,8 209, 38 AmSR 105, 16 LRA 


600. 
Conn.—Marchetti_ v. 100 
Conn.’ 339, 123 A. 845. 
Minn.—Knight v. Norris, 13 Minn. 
473. 
N. Y.—Stryker v. Cassidy, 76 N. Y. 
50, 32 AmR 262 [rev 10 Hun 18]. 
N. D.—Friedlander v. Taintor, 14 
N..D. 393, 104 NW 527, 116 AmSR 


697, 9 AnnCas 96. 
S. C.—Williamson v, Hotel Melrose, 


Sleeper, 
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used.®® 


110 S. C. 1, 96 SE 407. 

Tex. —Sanguinett v. Colorado Salt 
Cone (Civ. 2A.) Lb 0S Wo 490: 

Wash.—Gould. v. McCormick, 75 
Wash. 61, 134 P 676, 47 LRANS 765, 
AnnCas1915A 710. 

Ont.—Read v. Whitney, 45 Ont. L. 
377, 48 DomLR 305. 

And see Architects § 18. , 

83. Fla.—Palm Beach Bank, etce., 
Co. v. Lainhart, 84 Fla. 662, 95 S 122. 

Ky.—Foushee v. Grigsby, 12 Bush 


75. 

Mo.—Raeder v. Bensberg, 6 Mo. A. 
445, 450. ‘ 

N. C.—Stephens v. Hicks, 156 N. C. 
239, 72 SE 3138, 36 LRANS 354, Ann 
Casl913A 272. 

Tenn.—Thompson y. Baxter, 92 
Tenn. 305, 21 SW 668, 36 AmSR 85. 
. “Drawing plans and specifications 
and giving directions to the builder 


under whose special superintendence 
the house is being erected cannot be 


called, in any proper sense of the 
words, ‘work.or labor upon the build- 
ing.’’’ Raeder v. Bensberg, supra. 


84. Marchetti v. Sleeper, 100 Conn. 
339,,-343, 123 A ..845;. Lamoreaux |v. 
Andersch, 128 Minn. 261, 150 NW. 
908; LRAI915D 204; Brunswick Balke 
Collender Co. v. Racette, 49 Que. 
Super. 50. 

“The services of an architect in 
the preparation of plans and specifi- 
cations, when they are afterward 
used in the construction of the build- 
ing, are services rendered in its con- 
struction, for which the architect is 
entitled to a lien under our statute.” 
Marchetti v. Sleeper, supra. 

[a] Engineering designs.—An en- 
gineering expert furnishing engineer- 


ing designs which are actually used in |} 


the construction of a building is en- 
titled to a lien under a statute pro- 
viding that architects and all persons 
of every class bestowing skill to be 
used in the construction of the build- 
ing are entitled to a lien, as, even 
though he may not be classed as an 
architect, he is a person bestowing 
skill to be used in the construction 
of the: building. Hornlein v. Bohlig, 
387 Cal. A. 646, 174 P 697. 


85. Lamoreaux v. Andersch; 128 
Seer 261, 150 NW 908, LRA1915D | 
86. Ill.—Ohrenstein y. Howell, 227 


Ill, A. 215. 

Iowa.—Foster v. Tierney, 91 Iowa 
253, 59 NW 56, 51 AmSR 343. 

Nebr.—Fiske v. Lincoln School 
Dist., 58 Nebr. 163, 78 NW 392. 

N. D.—Buckingham v. Flummer- 
felt, sLd.oNi Dy lke 106. INWuas0ey 

Wash. — Lipscomb v. Spokane Exch. 
Nat. Bank, 80 Wash. 296, 141 P 686. 

And see Read v. Whitney, 45 Ont. 
L, 377,.48 DomLR 305. (dictum). 

[a] Building not erected.—‘It is 
not the rule that an architect who 
prepares plans and specifications for 
a building which is not erected may 
claim a lien for such services upon 
the land on which it was contem- 
plated erecting the building. The 
law contemplates that the lien is to 
attach to the building, and upon only 
so much of the land as may be neces- 
sary for its use and occupation. In 
other words, the lien attaches to 
property which the service has aided 
in producing. 
building contemplated has not been 
erected, no lien for the architect’s 
services in drawing plans can at- 
tach to specific property.” Lipscomb 


v. Spokane Exch. Nat. Bank, 80 Wash.\| 4 WestWkly 912. 


Where, therefore, the 


[§ 58 


In most jurisdictions a lien is allowed 
to architects who furnish plans and also superintend 
the construction,®? and in some,’* but not other,*® 
jurisdictions it is allowed to architects who merely 
furnish plans, drawings, and specifications. 
few jurisdictions where it is held that an architect 
is not entitled to a lien for preparing plans and 
specifications,®° it is also held that he is not en- 
titled to any lien under an entire and indivisible con- 


Inia 


296, 301, 141 P 686. 

[b] Building erected under other 
plans.—(1) An architect is not en- 
titled to a mechanic’s lien for pre- 
paring plans and specifications for a 
building actually constructed on a 
different plan after the plans for 
which the lien is claimed had been 
actually abandoned. Buckingham v. 
Flummerfelt, 15 N. D. 112, 106 NW 
403. (2) Architects, who were em- 
ployed to prepare plans and specifi- 
cations for a building to be con- 
structed on a lot not then owned by 
defendant, and the title to which he 
did not acquire until the plans and 
specifications had been prepared, have 
no lien, where the evidence shows 
that the services rendered by such 
architects were not for the improve- 
ment of the lot, but merely to enable 
the owner to determine the character 
of improvement that the lot was cap-= 
able. of sustaining, and that after 
defendant bought the lot he employed 
other architects, who prepared plans 
and supervised construction of the 
building, without any reference to 
the plans prepared by plaintiffs. 
Ohrenstein v. Howell, 227 Ill. A. 215. 

87. Minn.—Lamoreaux v. An- 
dersch, 128 Minn. 261, 150 NW 908; 
LRA1915D 204. 

N. J.—Turck v. Allard, 87 N. J. L. 
721, 94 ue 583. 

N. Y.—Spannhake v. Mountain 
Constrx:Co; 159 TApp-: Dins.127, 144 
NYS 968 [rev 137 NYS 900]; Rinn v. 
Electric Power Co., 3 App. Div. 305, 
38 NYS 345. 

N. D.—Friedlander v. Taintor, 14 
N. D. 393, 104 NW 527, 116 AmSR 
yee AnnCas 96. 

Pa. —Dyer v. Wallace, 264 Pa. 169, 
107 A 754. St. Clair Coal Co. v. Martz, 
75 Pa. 384; Pennsylvania Bank v. 
Gries, 35 Pa. 423. 

S. C.—Williamson v. Hotel Melrose, 
110 5S--C..1, 96 SE. 40%, 

Tex. —Sanguinett v. Colorado Salt 
Co., (Civ. A.) 150 SW 490. 

Wash.—Gould v. McCormick, 75 
Wash. 61, 134 P 676, 47 LRANS 765, 
AnnCasi915A 710. 

Ont.—Read v. Whitney, 45 Ont. L. 
377, 48 DomLR 305. 

§ Superintendence generally see infra 

88. Nimmons vy. Lyon, 197 Il. aS 
376; Lamoreaux vy. Andersch, 128 
Minn. 261, 150 NW 908, LRA1915D. 

893. Spannhake v. Mountain Constr. 
Co., 159 App. Div. 727, 144 NYS 968 
(rev 137 NYS 900]; Swasey v. Gran- 
ite Spring Water Co., 158 App. Div. 
549, 143 NYS 838; Thompson- Starrett 
Co. v. Brooklyn Heights Realty Co., 
111 App. Div. 358, 98 NYS 128; Rinn 
vy. Blectric Power Cos; ¥3 App. Div. 
305, 38 NYS 345; Stephens v. Hicks. 
156 N.C. 239, 12 SE 313, 36 LRANS 
354, AnnCasi913A 272; Dyer v. Wal- 
lace, 264 Pa. 169, 107 A 754; Price v, 
Kirk, 90), Paw4z a tafe 13 Phila. 497]; 
Pennsylvania Bank v. Gries, 35 Pa. 

[a] Contra holding explained.— 
(1) In one case the contrary was held 
under a provision of the act of June 
4,,1901. Cornelius v. Ungar, 18 Pa, 
Dist. 1020. (2). But,..as previously 
stated, this provision of the statute 
has been held unconstitutional. See 
supra § 6. 

90. Mitchell v. Packard, 168 Mass. 
467, 47 NE 113, 60 AmSR 404; Fripp 
Vv. Clark, 18 B.C. 
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For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


216, 14 DomLR 918,: 


§§ 58-61] 


tract for preparing plans and superintending con- 


struction. 
[§ 59] c. Superintendence.°? 


contractor himself.®¢ 


[§ 60] 3. Materials—a. In General. 
statutes merely provide for liens for labor performed 
in the erection or alteration of buildings or other 
improvements, no lien can be had for materials fur- 
The statutes, how- 


nished for an improvement.°? 


91. Libbey v. Tidden, 192 Mass. 
175, 78 NH 313,.7 AnnCas 617; Fripp 
v. Clark, 18 B. C. 216, 14 DomLR 918, 
4 WestWkly 912. 

92. Superintendence by architect 
see supra § 58. 

93. U. S.—Continental, etc., Trust, 
ete., Bank v. North Platte Valley Irr. 
Co., 219 Fed. 438, 135 CCA 150: (under 
Wyoming statute); Phoenix Furniture 
Co. v. Put-in-Bay Hotel Co., 66 Fed. 
683; Central Trust Co. v. Richmond, 
etc., R. Co., 54. Fed. 723. 

Ala.—Hughes v. Torgerson, 96 Ala. 
aay 1i 8 209, 38 AmSR 105, 16 LRA 


Cal.—Kritzer v. Tracy Engineering 

Co., 16 Cal. A..287; 116°P. 700. 
Colo.—Fischer Vv. Hanna, 8 Colo. 
Co. 


A. 471, 47 P 3038. 

Fla.—Palm Beach Bank, etc., 

v: Liainhart, 84 Fla, 662, 95 S 122. 

La.—Mulligan v. Mulligan, 18 La. 
Ann, 20. 

Mass.—Mitchell v. Packard, 168 
Mass. 467, 47 NE 113, 60 AmSR 404. 

Minn.—Lindquist v. Young, 119 
Minn, 219, 138 NW 28; Wanganstein 
v. Jones, 61 Minn. 262, 63 NW 717; 
Knight v. Norris, 13: Minn. 473. 

N. J.—Mutual Ben. L. Ins. Co.’ v. 
Rowand, 26 N. J. Eq. 389. 

N. M.—Stearns-Roger Mfg. Co. v. 
Aztec Gold Min., etc., Co., 14 N. M. 
300, 93 P 706; Johnson v. McClure, 
10 N. M. 506, 62 P 983. 

N. Y.—Stryker v. Cassidy, 76 N. Y. 
50, 32 AmR 262° [rev 10 Hun 18]; 
Rinn v. Electric Power Co., 3 App. 
Div. 305, 38 NYS 345. 

Or.—Willamette Falls Transp., etc., 
Co. v. Remick, 1 Or. 169. 

Pa.—Price: v. Kirk, 90 -Pa.: 47; 
St--Clair Coal Co.-v... Martz, 75° Pa. 
384; Pennsylvania Bank y. Gries, 35 
Pa. 423; Prouse v. Stocker, 74 Pa. 
Super. 5B, 

S. C.—Williamson v. Hotel Melrose, 
TLOGS) Craw, 96.SE) 407: 

Alta. —Seratch  v. Anderson, 11 
Alta. L. 55, 33 DomLR 620, 16 West 
LR 145 [dism app 2 Alta. L. 109]; 
High River Trading Co. vy. Anderson, 
10 WestLR 126. 

Ont.—Arnoldi vy. Gouin, 22 Grant 


Ch. 314. 
“Supervising the erection of a 
building and the selection of ma- 


terials to be placed therein is often 
done by a skilled mechanic and is 
such labor as’ ‘the statute contem- 
plates shall be provided for in a lien 
upon the buildings or lands.’”” Palm 
Beach Bank, ete., Co. v. Lainhart, 84 
Fla. 662, 672, 95 S 122. 

[a] What constitutes superintend- 
ence.—(1) In order to be entitled to 
a lien for services as superintendent, 
a person must have personal super- 
vision of the improvement in ques- 
tion (Stearns-Roger Mfg. Co. v. Aztec 
Gold Min., etc., Co., 14 N. M. 300, 93 
P 706); (2) and the ‘services must 
be performed in the capacity of su- 
perintendent (Pitschke v. Pope, 20 
Colo. A. 328, 78 P-1077).. (3) Time 
spent in making and securing con- 


[40 C. J.—6] 


In most jurisdic- 
tions, a mechanic’s lien is allowed for services in 
superintending the construction of a building or 
other improvement,®? but in some jurisdictions the 
work of superintendence has been held not to be 
within the terms or meaning of the statutes,°* and 
in still other jurisdictions superintendence is lien- 
able when done by a person employed by the con- 
tractor,®> but not when done by the builder or 
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ever, as a general rule expressly provide for Jiens 


for materials furnished for, or to be used in, the 


vislons.°? 


made. 


erection, alteration, or repair of any building or 
other improvement.®§ . 

[§-61] b. Nature, Quality, and Quantity. 
mechanics’ lien statutes do not expressly define the 
kind of material entering into the construction of 
a building which shall be covered by their pro- 
The term ‘‘ 
sense includes everything of which anything is 
However, where the term is qualified by 


The 


materials’’ in its broadest 


the words, for the ‘ferection, building, construc- 


Where the 


improvement, 


quoted.® 


tracts with subcontractors cannot 
be regarded as time spent in superin- 
tending. Bennett v. Frederick R. 
Gerry. Co., 273 Pa. 585, 117 A 345. ° ¢4) 
A subcontractor under a _ contract 
with the principal contractor to carve 
and erect in place and finish all the 
exterior marble work, employed be- 
cause of his skill in the class of work, 
who does the work in the sense of 
giving it intelligent direction, and 
who is responsible for its proper exe- 
cution, is entitled to.a lien for his 
compensation under Md. Acts (1898) 
p 1169 c¢ 502, subjecting every build- 
ing to a lien for the payment for 
work done thereon. Evans Marble 
Co. v. International Trust Co., 101 
Md. 210, 60 A 667, 109 AmSR 568. (5) 
A manager in charge of a corpora- 
tion’s business at a fixed salary is not 
within the statutes. Brinson-Kirtley 
Zine, etc:, Co. v. Kirtley, 110 Ok1. 
227, 237 PB 45%. 

94. Ky.—Foushee v. Grigsby, 12 
Bush 75. 

Miss..—_Williams vy. Alcorn Electric 


Light Co., 98 Miss. 468, 53 S 958, 
AnnCas1913B 1387. 

Mont.—Smallhouse vv. Kentucky, 
ete., Gold, ete., Min. Co., 2 Mont. 443. 


N. C.—Stephens v. Hicks, 156 N. C. 
239, 72 SE 313, 36 LRANS 354, Ann 
Cas1913A 272; Cook v. Ross, 117 N. 
Gi 193, 23 SH 252: 

Tenn.—Harris v. Marable, 138 
Tenn. 676, 200 SW 824 [den certiorari 
8 Tenn. Civ. A. 53]. 

95. Carroll Contracting Co. v. 
Newsome, 201 Mo. A. 117, 210 SW 
114 [dist Blakey v. Blakey, 27 Mo. 391. 

96. Blakey v. Blakey, 27 Mo. 39. 

97. Davis v. Betz, 66 Ala. 206; 


Gill v. Mullan, 140 Md. 1, 116 A 563; )} 


Maryland Casualty Co. v. Lacios, 121 
Md. 686, 89 A 323; Dunn v. Brager, 
116 Md. 242, 81 A 516; Evans Marble 
Co. v. International Trust Co., 101 
Mad. 210, 60 A 667, 109 AmSR 568 (the 
last four of which deal with a stat- 
ute applicable in Baltimore City); 
Kelleher v. Reedal, 154 Wis. 456, 143 
NW 193 (statute relating to prepara- 
tion of land for use). 

{a] Contractor and subcontractor. 
—Where the statute restricts the lien 
of a contractor, in respect of a cer- 
tain class of improvements, to man- 
ual labor and does not extend it so 
as to include materials, the lien of a 
subcontractor is likewise restricted 
unless’ the statute expressly provides 
otherwise; the court will not, by con- 
struction of the statute, make the 
lien of a subcontractor more extended 
in scope than that of the principal 


contractor. Kelleher v. Reedal, 154 
Wis. 456, 143 NW 193. 
98. U. S.—Grainger v. Johnson, 


286 Fed. 833, 33 ALR 315 [certiorari 
den 262 U. S. 749 mem, 43 SCt 524 
mem, 67 L. ed. 1213 mem] (Kentucky 
statute). 

Ark.—Royal Theater Co. v. Collins, 
102 Ark. 539, 144 SW 919. 

Colo.—Kern vy. Guiry Bros. Wall 
Paper Co., 60 Colo. 286, 153 P 87. 


tion, alteration, or repair’’ of any building or other 
it has a more restricted meaning,” 
depending upon the construction of the words 
It is sometimes stated generally that the 
right to a lien for materials furnished extends to 


Ida.—Hill v. Twin Falls Salmon 


River Land, etc., Co.,.22 Ida. 274; 
125. P-.204, 

Tll.—MecMillan v. ore Re Casey 
Co., 311 Ill. 584, 143 NE 468. 


Ind.—Potter Mfg. Co. Vv. aay 171 
Ind. £13, 86 NE 837, 131 AmSR 267. 

Iowa.—Nancolas v. Hitaffer, 136 
omen 341, 112 NW 382, 12 LRANS 864, 

an. ay Vie 

Casualty, ete., Co., 112 Kan. 774, (213 
PS69s03.0 ALR 464, 

Ky.—Av v. Woodruff, 144 ey 
227, “437 Sw 1088, 36 LRANS 866. 

Me. —Fletcher, ete., Co. v. Cheva- 
lier, 108 Me. 435, 81 A. 578, 36 LRANS 
871, AnnCas1913B 499. 

Md.—Blake v. Pitcher, 46 Md.) 453. 
Local statute see cases supra note 97. 

Minn.—Burns. v. Sewell, 48 Minn. 
425, 51 NW 224. : 

Mo.—Feeny v. Rothbaum, 155 Mo. 
A. 331, 137 SW 82. 

Mont.—MclIntyre v. MacGinniss, 41 
Mont. 87, 108 P 353, 137 AmSR 701: 

Nebr.—Crowell wera Ae (CO. ENa 
Ryan Co., 110 Nebr. 225, 193 Nw 609. 

N. J.—MeNab, ete, Mfg. Co. v. 
Paterson Bldg. Co., Ty Neds Eq. 133, 
63 A 709 [aff 72 N. J. Eq. 929, 67 A 


/103]. 


N. Y.—Schaghticoke Powder Co. vy, 
Greenwich, etc., R. Co., 183 N. Y. 306, 
76 NE 1538, 111 AmSR 751, 2 LRANS 
288, 5 AnnCas 443. 

Oh. —Mack v. Degraff, etc. Quar- 
ries, 57 Oh. St. 463, 49 NE "697, 63. 
AmSR 729. ; 

Pa.—Hoffman Lumber Co. v. Gib- 
son, 276 Pa. 79, 119 A 741i - 

R. I.—Sweet v. James, 2 Rc I. 270. 

S. D.—Rolewitch v. Harrington, 20 
S. D. 375, 107 NW 207,.6 LRANS 550. 

Tex.—Van Horn Trading Cos)» Ve 
Day, (Civ. A.) 148 SW 1129. 

Wash.—Fuller v. Ryan, 44 Wash, 


385, 87 P 485. 


Wis.—Barker, etc., Lumber Co. v. 
Marathon Paper Mills Co., 146 Wis. 
12, 130 NW 866, 36 LRANS 875. 

Alta.—Scrateh -v, Anderson, 11 
Alta. L. 55, 33 DomLR 620, [1917] 1 
ie oa 1340 [dism app 2 Alta. L. 
bane C.—Haggerty v. :Grant, 2 B.C 

Ont.—Larkin v, Larkin: 32 Ont. 80. 

Que.—Pacaud_ v. Limogoes, 24 
RevdeJur 4 [aff 56 Que. Super. 242]. 

{a] Repeal.—A statute, expressly 
conferring a lien only for work and 
labor and repealing prior statutes 
which included liens for materials, 
but also providing that the repeal 
shall not affect any right of lien 
which would have,existed but- for the 
passage of the act, is. construed to 
repeal prior statutes only in so far 
as they confer liens for work and 
labor. Haggerty v. Grant, 2 B. C: 173: 

Statutes giving lien to “material- 
man” see infra § 142. 

Mfg. Co. 


99. Porter Screen 
Hunter, 69 Pa. Super. 22. 

See Material 39 C. J. p eee 
128. 


Vv. 


4a, 
2. Selden v. Meeks, 17 Cal. 
3. Seiden v. Meeks, supra. 


82 [40 C.J.] 
all such materials as ordinarily enter into or are 
used in the construction, repair, or improvement of 
buildings, ete., and which are within the express 
or implied terms of the building contract.° The 
material for which a lien may be properly claimed 
need not be in any precise state;® it may be raw 
or crude material’ or perfectly adapted to the pur- 
poses intended,® provided it is within,” and con- 
torms to,!° the contract. A lien may be acquired 
for materials ordered by the owner and comply- 
ing with the contract regardless of whether or not 
they are fit for the purpose intended.*! A breach 
of guaranty prevents the acquisition of a lien by a 
party to the contract.12 A lien may be acquired 
for materials which were defective when they were 
accepted by the owner after being repaired.'* A 
materialman cannot acquire a lien for all the ma- 
terials he may choose to furnish on the credit of 
the building,’* but only for such as are reasonably 
necessary’ in view of the size and apparent char- 
acter of the building.?® 

Building or parts thereof as materials. Where 
one agreed to put upon a lot a small frame house 
already constructed, and to make additions thereto, 
it was held that, by regarding this house as mate- 
rial going to the construction of the whole, it 
might be covered by the statute,” although, if con- 


4 Basshor v, Baltimore, etc., R. 


Co., 65 Md. 99, 3 A 285; Hazard Pow-| the original 
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in the yard is properly included in 
account, 


Nh cba las ne 


[§§ 61-63 


sidered as a building already constructed, it could 
not be.1® Where, after an old building was partly 
repaired by plaintiff, it was torn down, and a new 
one erected by him in its stead, he could claim a 
lien on the new building for materials furnished for 
and used in the old building which were afterward 
used in the new.!? 

[§ 62] c. Purnishing?°—(1) In General. In order 
that there may be a lien for materials it is neces- 
sary that they shall have been actually furnished?! 
to the owner,” or contractor,”* or other person des- 
ignated in the statute;?+ a mere purchase of, or 
contract for, materials is not sufficient,?> nor can 
a person who has retaken materials claim at the 
same time that he has furnished them.2* To fur- 
nish materials, within the meaning of a mechanies’ 
lien statute, ordinarily means to sell?7 and deliver?’ 
or supply or provide*® them for use in making the 
improvement or the erection of the building.®° 
Under some circumstances materials may be re- 
garded as ‘‘furnished,’’ so that a lien therefor may 
exist, where they are prepared and ready for de- 
livery,*+ as where they are especially designed and 
manufactured for the particular building’? under 
a contract directly with the owner®® and the latter 
refuses to accept or receive them.*4 

[§ 63] (2) Place. Except in a few jurisdictions,*® 


15 CCA 289, 34 LRA 625; A. EB. Short- 


the laundry} hill Co. v. 43tna Indemn. Co., (Iowa) 


der Co. v. Byrnes, 12 AbbPr (N. Y.) 
469, 21 HowPr 189. 

fa] Person furnishing paint en- 
titled to lien.—Van Calvert v. McKin- 
ney, 2 Tex. Unrep. Cas. 345. 

{b] Asbestos covering for a still 
ana pipa is material used in “erec- 
tion.” Angier v. Bay State Distilling 
Co., 178 Mass. 163, 59 NE 630. 

{e] Sea furnished for a _ public 
park is material used on a public 
improvement within Rev. St. § 3193, 
and can be protected by a lien. Fox 
v. Wunker Rehsteiner, 18 Oh. Cir. 
Ct. 61019”-Oh. ‘Cir: “Dees 176: 

{d] Lubricating oil (1) sold to be 
and actually used on mill machinery 
is not ‘‘material,”’ within the purview 
of Sanborn & B. St. Annot. § 3314, 
as amended, which provides inter alia 
that every person who, as principal 
contractor, architect, etc., furnishes 
any materials in or about the erec- 
tion, construction, protection, or re- 
moval of any machinery, erected or 
constructed so:.as to be or become a 
part of the freehold, shall have a lien 
for such materials. Standard Oil Co. 
v. Lane, 75 Wis. 636, 44 NW 644, 7 
LRA 191. (2) Oil used on machinery 
of contractor see infra § 67. 

[e] A stove with its funnel can- 
not be considered as materials for 
the repair of a building, within the 
meaning of the statute respecting a 
mechanic’s lien. Lambard vy. Pike, 
33 Me. 141, 

Necessity of: 

Actual use see infra § 64, 
Incorporation in building or improve- 

ment see infra § 65. 

5. Basshor v. Baltimore, etc., R. 
Co., 65 Md. 99, 3 A 285; Hazard Pow- 
der Co. v. Byrnes, 12 AbbPr (N. Y.) 
469, 21 HowPr 189. 

[a] Powder. — (1) Where the 
building contract required rocks to be 
blasted and removed preparatory to 
building, powder and fuses neces- 
sarily used came within the term 
“materials for building.” Hazard 
Powder Co..v. Byrnes, 12 AbbPr (N. 
Y.) 469, 21 HowPr 189. (2) Lien for 
explosives generally see infra § 65. 

{b] Lumber for laundry pcests.— 
Where a contract provided for the 
furnishing of all the material needed 
by a lot owner for the construction 
of a residence, an item for lumber 
used in constructing laundry posts 


posts being part of the improvements 
made on the lot for the purpose of 
transforming it into a _ residence. 
Tull v. Fletcher, 196 Mo. A, 573, 196 
SW 436. 

6 Sweet v. James, 2 R. I. 270. 

7 Hume v. Seattle Dock Co., 68 
Or. 477, 137 P) 752; 50 LRANS 153; 
Sweet v. James, 2 R. I. 270. 

8. Hume v. Seattle Dock Co., 68 
Or.) 477, 18%. P' 762;'50 WRANS 253: 

9. See supra text and note 5. 

10. See infra text and note 11. 

11. Harlan v. Rand, 27 Pa. 511. 

Necessity of materials supplied to 
contractor conforming to terms of 
principal contract see infra § 164. 

12. Coonse, etc., Ice Co. v. Home 
Stove Co., 70 Ind. A. 226, 121 NE 293 
(subcontractor who made himself a 
party to the principal contract). 


13. Tingley v. Richter, 172 Wis. 
16, 177 NW 901. 

14. Harlan v. Rand, 27 Pa. 511. 

15. Harlan v. Rand, supra; Boyd 


v. Mole, 9 Phila. (Pa.) 118. 


16. Harlan v. Rand, 27 Pa. 511. 
17. Selden v. Meeks, 17 Cal. 128. 
18. Selden v. Meeks, supra. 

ae Nichols v. Culver, 51 Conn. 
20. Intent or purpose in furnish- 


ing see infra §§ 70-72. 

21. Richmond, etc., Constr. Co. v. 
Richmond, etc., R. Co., 68 Fed. 105, 
15 CCA 289, 34 LRA 625; Maryland 
Brick Co. v. Spilman, 76 Md. 337, 25 
A 297, 35 AmSR 431, 17 LRA 599; 
McCaig v. Yoch, 24 Pa. Dist. 87. 

[a] Appliances left on premises.— 
A contractor who left ladders and 
other appliances on the job which he 
claimed as his own property and 
which he had not furnished to de- 
fendant was not entitled to enforce 
a contractor’s lien therefor because 
of the fact that defendant had re- 
fused to permit him to remove them. 
Gates v. O’Gara, 145 Ala. 665, 39 S 


129. 
22. A. E. Shorthill Co. v. Attna 
Indemn. Co., (Iowa) 124 NW 613. 
23. <A. E. Shorthill Co. v. Atna 


Indemn. Co., supra. 

24. Right to lien of person sup- 
plying materials to: ' 
Materialman see infra § ea 

158. 


Subcontractor see infra § 
Richmond, ete., Constr. Co. vy. 


25. 
Richmond, ete., R. Co., 68 Fed. 105, 


124 NW 613; Maryland Brick Co. v. 
Spilman, 76 Md. 337, 25 A 297, 35 
AmSR 431, 17 LRA 599. 

25. Giant Portland Cement Co. v. 
New York, 232 N. Y. 395. 184 NE 322 
{aff 187 App. Div. 581, 177 NYS 408]. 

[a] “The materialman cannot 
claim both the material and the 
lien.”—Haskell v. McClintic-Marshall 
Co., 289 Fed. 405, 412. 

27. Burns vy. Sewell, 48 Minn. 425, 
51 NW 224. 

23. <A. E. Shorthill Co. v. 
Indemn. Co., (Iowa) 124 NW 613; 
Burns v. Sewell, 48 Minn. 425. 51 NW 
224; Federal Trust Co. v. Guigues, 
76 N. J. Eq. 495, 74 A 652. 

29. Grainger v. Johnson, 286 Fed. 
833, 33 ALR 315 [certiorari den 262 
U. S. 749 mem, 43 SCt 524 mem, 67 
L. ed. 1213 memj (under Kentucky 
statute); A. E. Shorthill Co. v. “tna 
Indemn. Co., (Iowa) 124 NW 613. 

30. See infra §§ 70, 71. 

31. Haskell v. McClintic-Marshall 
Co., 289 Fed. 405 [mod 281 Fed. 166] 
(under Washington statute); Grain- 
ger v. Johnson, 286 Fed. 833, 33 ALR 
315 [certiorari den 262 U. S. 749 mem, 
43 SCt 524 mem, 67 L. ed. 1213 mem] 
(under Kentucky statute); Trammell 
v. Mount, 68 Tex. 210, 4 SW 3877, 2 
AmSR 479. 

Materials prepared or furnished but 
not used see infra § 64. 

32. Haskell v. McClintic-Marshall 
Co., 289 Fed. 405 [mod 281 Fed. 166]. 

[a] Stock material.—‘“No lien will 
be allowed for mere stock material, 
not especially designed for the build- 
ing, and not delivered.” Haskell v. 
McClintic-Marshall Co., 289 Fed. 405, 


415 
Haskell v. McClintic-Marshall 

Co., 289 Fed. 405 [mod 281 Fed. 166]. 

34. Haskell v. McClintic-Marshall 
Co., supra; Trammell v. Mount, 68 
Tex. 210, 4 SW 377, 2: AmSR 479, 

35. Foster Lumber Co. v. Sigma 
Chi Chapter House, 49 Ind. A. 528, 
97 NE 801. 

[a] Delivery in immediate vicin- 
ity.—(1) Under some statutes a plac- 
ing of the material in proximity to 


‘the land in question is not sufficient. 


Milton Pressed Brick Co. v. Whalley, 
42 Ont. L. 369, 42 DomLR 395. (2) 
But other statutes are _ satisfied 
where, because of lack of storage 
room on the land, the materials are 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§§ 63-64] 


materials may be furnished so as to give rise to 
a lien therefor, even though they are not delivered 
on or near the premises where the building is being 
erected or the improvement is being made.** This 
is true where the materials are actually used in 
the construction of the building,?? and according 
to some,** but not other,®® authorities a mechanic’s 
hen may exist under some circumstances for ma- 
terials which are neither delivered on the premises 
nor actually. used in the construction of the build- 
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ing. In most,*? but not all, jurisdictions, a me- 
chanic’s lien may be acquired for materials delivered 
and furnished without the state. 

[§ 64] d. Actual Use.*? In a majority of juris- 
dictions it is a general rule that it is essential 
to the acquisition of a lien for materials that the 
materials furnished shall have been actually used 
in the construction of the building or the making 
of the improvement in question.** The rule should 
not be enforced with sach rigidity as to work in- 


delivered in its immediate vicinity. 

Canadian Equipment, etc., Co. v. Bell, 

(Alta.) 11. DomLR 820, 24 WestLR 

415 [foll Trussed Concrete Steel Co. 

v. Taylor Engineering Co., (Alta.) 46 

po een nahay [1919] 2 WestWkly 123]. 
36 


—Haskell v. McClintic- 
LS adh Co., 289 Fed. 405 [mod 281 
Fed. 166]. 
Rag yaatoee ote v. Moore, 23 Cal. 
lowa.—A. E. Shorthill Co. ¥. Aitna 
Indemn. Co., 124 NW 613. 


Minn.—Henry Simons Lumber Co. 
v. Schnobrich, 159 Minn. 116, 198 NW 
406; Thompson-McDonald Lumber Co, 
v. Morawetz, 127 Minn. 277, 149 NW 
300, LRA19156 302. 

Mont.—McEwen v. Union Bank, 
etc., Co., 35 Mont. 470, 90 P 359. 

Nebr.—Badger Lumber Co. v. 
Mayes, 38 Nebr. 822, 57 NW 519; 
Great Western Mfg. Co. v. Hunter, 15 
Nebr. 32, 16 NW 759. 

Pa.—Odd Fellows’ Hall v. Masser, 
24 Pa. 507, 64 AmD 675; Hinchman 
v. Graham, 2 Sere. & R. 170; Wallace 
v. Melchoir, 2 Browne 104. 

Tex.—Trammell v. Mount, 68 Tex. 
210, 4 SW 377, 2 AmSR 479; Fagan 
. Boyle Ice Mach. Co., 65 Tex. 324. 

{a] Delivery elsewhere from ne- 
oessity.—''For the construction of the 
modern sky-touching buildings, much 
of the material is transported from 
a distance, and a small percentage 
of it only can be accumulated on the 
premises at one time. From neces- 
sity delivery is ordinarily effected as 
the material is required in construc- 
tion, and at places convenient ‘of ac- 
cess.” A. BE. Shorthill Co. v. Avtna 
Indemn. Co., (lowa) 124 NW 613. 617. 
' {b] Lien upheld for material de- 
Uvored at shop of contractor.— White 
v. Miller, 18 Pa. 52; Stevenson v. 
Dick, 13 Phila. (Pa.) 132. 

37. Peerless Pac. Co. v. Rogers, 81 
Ory 51, 158S"P 271. 

S38. Haskell v. McClintic-Marshall 
Co., 289 Fed. 405 [mod 281 Fed. 166] 
(where the owner refused to accept 
the materials); Minneapolis Sash, 
ete., Co. v. Hedden, 131 Minn. 31, 154 
NW 511; Hinchman v. Graham, Zz 
Serge. & R. (Pa.) 170 (where there 
was a delivery at another place), 

9. Rivett Lumber, ete., Co. v. 
Linder, (Nebr.) 204 NW 77; Crowell 
Lumber, etce., Co. v. Ryan Co., 110 
Nebr’) '225,' 193°" NW: 609;~ Weir: ‘v. 
Barnes, 38 Nebr. 875, 57 NW 750; 
Fuller v. Ryan, 44 Wash. 385, 87 P 
485. And see cases infra this note. 

{a] A subcontractor (1) whose 
contract is with the contractor alone 
cannot acquire a lien for material 
that was neither used in the con- 
struction of the building nor deliv- 
ered on the premises for such use. 
Farley, ete., Mfg. Co. v. Methodist 
Episcopal Church, 112 Nebr. 140, 198 


NW 1023; Ashford v. Iowa, etc., 
Lumber Co., 81 Nebr. 561, 116 NW 
272; Marrener v. Paxton, 17 Neby. 


634, 24 NW 209; Foster v. Dohle, 17 
Nebr. 631, 24 NW 208. (2) There’ is 
not a “furnishing” of material 
within the meaning of the statute 
where it is merely delivered by a 
subcontractor to a contractor at the 
latter’s place of business, and it is 
never incorporated in the structure 
for which it was bought nor delivered 
on the premises nor placed within 
the control of the owner of the 
structure. Francis, etc., Fdy. Co. v. 
King Knob Coal Co., 142 Wis. 619, 
126 NW 39. ; 


Necessity of actual use generally 
see infra § 64. 

40. Minn.—Thompson vy. St. Paul 
City R. Co., 45 Minn. 13, 47 NW 259. 

Nebr.—Badger Lumber’ Co. v. 
Mayes, 38 Nebr. 822, 57 NW 519. 

N. M.—Stearns- Roger Mie... ‘Cox v: 
Aztec Gold Min., ete., Co, 14 N. M. 
300, 321, 93 P 706 {cit Cyc]; Genest 
v. Las Vegas Masonic Bidg. Assoc., 
LYN.) Mii 2615-67 (P- 743. 

Oh.—Mack v. Degraff, etc., Quar- 
ries, 57 Oh. St. 463, 49 NE 697, 63 
AmSR 1729; Carnegie v. Lancaster, 
etc., R. Co., 3 OhS&CP 343, 1 OhNP 


300. Contra Bender v. Stettinus, 10 
ae Dec, (Reprint) 186, 19 C. neLBul 


Wis.—Mallory v. La Crosse Abat- 
toir Co.,'80 Wis. 170, 49 NW 1071. 

Materials furnished under contract 
maae outside of state see infra § 120. 

41. Birmingham tron Foundry v. 
Glen Cove Starch Mfg. Co., 78 N. Y. 
30. And see Campbell v. Coon, 149 
N. Y. 556, 44 NE 300, 38 LRA 410 
[rev 8 Misc. 234, 28 NYS 561] (recog- 
nizing the rule). 

{a] Delivery held to be in state.— 
Gates v. John #. Stevens Consir. Co., 
220 N. Y. 38, 115 NE 22 [aff 169 App. 
Div. 221, 154 NYS 605]; Campbell 
v. Coon, 149 N. Y. 556, 44 NE 300, 38 
Beale 410 [rev 8 Misé. 234, 28 NYS 

44. Cross referemces: 

Furnishing for purpose of being used 

see infra § 70. 

Materials neither delivered on prem- 

ises nor used see supra § 63. 

43. U.S.—Foliansbee Bank v. Fol- 
lansbee Lumber Co., 248 Fed. 645, 
160 CCA 545 (under West Virginia 
statute). 

Ala.—McAnally v. Hawkins Lum- 
ber Co., 109 Ala. 397, 19 S 417; May, 
etc., Hardware Co. v. McConnell, 1u2 
Ala. 5677, 14 S 768; Lee v. King, 99 
Ala. 246, 1308 506; Cook v. Rome 
Brick Co., 98 Ala. 409, 12 S 918; Eu- 
faula Water Co. v. ‘Addyston Pipe, 
ete:, Co.,89: Ala. 552, 8 S 25. 

Ark.—Central Lumber Co. v. Brad- 
rock Land, etc., Co., 84 Ark, 560, 105 
SW 583, 13 AnnCas 11. 

188 Cal. 297, 


Cal. 
204 P 1085° Wilson v. Nugent, 125 
Cal. 280, 57 P 1008; Bianchi Vv. 
Hughes, 124 Cal. 24, 56 P 610; Ham- 
ilton v. Delhi Min. Co., 118 Cal, 148, 
50 P 378; John A. Roebling Sons Co. 
v. Bear Valley Irr. Co., 99 Cal. 488, 
34 P 80; Schallert- Ganahl Lumber Co. 
v. Neal, 90 Cal. 213, 27 P 192; Bewick 
Vv. Muir, $3 °Cal; 368, 23 P 389; Sil- 
vester v. Coe Quartz Mine Co., 80 Cal. 
510, 22 P 217; Holmes v. Richet, 56 
Cal. 307, 38 AmR 54; Barrows v. 
Knight, 55 Cal. 155; Tibbetts v. 
Moore, 23 Cal. 208; Houghton v. 
Blake, 5 Cal. 240; Bottomly v. Grace 
Church, 2 Cal. 90; Wmigh-Winchell 
Hardware Co. v. Plyman, 38 Cal. A. 
508, 176 P 722; California Portland 
Cement Co. v. Wentworth Hotel Co., 
16° Cal, As? 692) 1186 Px108)1113%)' Cali- 
fornia Powder Works v. Blue Tent 
Cons. Hydraulic Gold Mines, 3 Cal. 
Unrep. Cas. 145, 22 P 391. 

Conn.—Alderman v. Hartford, etc., 
Transp. Co., 66 Conn. 47, 33 A 589; 
Chapin v. Persse, etc., Paper Works, 
30 Conn. 461, 79 AmD 263. 


Fla.—Manatee Light, etc., Co. v. 
Tampa Plumbing, ete., Co., 52 Fla. 
533, 42 S 703. 

Hawaii—Allen v. Redward, 10 


Hawaii 151. 


Ind.—Potter Mfg. Co. v. Meyer, 171 


Ind. 513, 86 NE 837, 181 AmSR_267 
{transf (A) 85 NE "725, 10481; Fos- 
ter Lumber Co. v. Sigma Chi Chapter 
House, 49 Ind. A. 528, 97 NE 801; 
Windfall Natural Gas, etc., Co. Vv. 
Hoe, 42 Ind. A. 278, 85 NE 722; Bar- 
nett v. Stevens, 16 Ind. A. 420, 43 NE 
661, 45 NE 485; Manor v. Heffner, 
15 Ind. A. 299, 43 NE 1011; Clark v. 
Huey, 12 Ind. A. 224, 40 NE 152; 
Leeper v. Myers, 10 Ina. A. 314, 37 
NE 1070; Minnich v. Darling, 8 Ind. 
A. 539, 36 NE 173. 

Kan.—Unit Sash, etc., Co. v. Early, 
117 Kan. 425, 232 Pp 232; Comley Lum- 
ber Co. v. Mid-Co Petroleum Co., 116 
Kan. 78, 225 RP 744; McGarry v. 
Averill, 50 Kan. 362, 31 P 1082, 34 
AmSR 120; Hill v. Bowers, 45 Kan. 
592, 26 P 13; Rice v. Hodge, 26 Kan. 
164; Delahay v. Goldie, 17 Kan. 263. 
: - y.—Graves v. Collins, 8 Ky. Op. 
6 


La.—Consolidated Engineering Co. 
v. Crowley, 105 La. 615, 80 S 222; 
Security Bldg., etc., Assoc. v. Peroto, 
5 La. A. (Orleans) 212. 
Me.—Fletcher, etc., Co. v. Cheva- 
lier, 108 Me. 435, 81 A 578, 36 LRANS 
871, AnnCasi913B 499; Perkins v. 
Pike, 42 Me. 141, 66 AmD 267; Tag- 
gard v. Buckmore, 42 Me. 77. 
Mich.—North v. Globe Fence Co., 
144 Mich. 557, 108 NW 285. 
Mo.—Deardorff v. Everhartt, 74 Mo. 


37; Schulenberg v. | Prairie, Home 
Inst., .65 Mo. 295; Fitzpatrick -v. 
Thomas, 61 Mo. 515; Simmons v. 


Carrier, 60 Mo. 581; Carthage Super. 
Lime Stone Co. v. Central Methodist 
Church, 156 Mo. A. 671, 187 SW 1028; 
U. S. Water Co. v. Sunny Slope 
Realty Co., 152 Mo. A. 300, 133 SW 
371; A. M. Stevens Lumber Co. v. 
Kansas City Lumber Co., 72 Mo. A. 
248; Western Brass Mfg. Co. v. 
Mepham, 64 Mo. A. 50; Current River 
Lumber Co. v. Cravens, 54 Mo, A. 216; 
Heltzell v. Chicago, etce., R. Co., 20 
Mo, A, 435. 

Mont.—Missoula Mercantile Co, v. 
O’Donnell, 24 Mont. 65, 60 P 594, 991. 

N. Y.—Goodrich. v. Gillies, 62 "Hun. 
479, 17 NYS 88; Phoenix Iron Co. v. 
The Hopatacong, 43 Hun 429 Phillips 
v. Wright, 7 N. Y. Super. 342. 

Okl.—P. T. Walton Lumber Co. v. 
Cox) 1129) OK1. 237 1169 P 798. 

Or.—Fitch v. Howitt, 32 Or. 396, 
S2E” 92 

R. I1.—Gurney v. Walshe, 16 R. I. 
698, 19 A 323. 

S. C.—wWardlaw v. Troy Oil Mill, 
74 S. C. 368, 54 SE 658. 

Ss. D.—Pittsburg Plate Glass Co. v. 
Leary, 25. S. D. 256, 126 NW 271, 31 
LRANS 746, ArinCas1912B 928. 

Tex. —Murphy v. Fleetford, 30 

Tex. Civ. A. 487, 70 SW 989. 

Vt. —Hinckley: eté.. Iron (Co. tiw 
James, 51 Vt. 240. 

W. Va.—Atlantic Terra Cotta Co. 
v. Moore Constr. Co., 73 W. Va. 449, 
80 SE 924; McConnell v. Hewes, 50 
W. Va. 33, 40 SE 436. 

{a] The better rule “is that it is 
jncumbent upon the subcontractor to 
see that the labor or material fur- 
nished actually goes into the con- 
struction of the improvement.” 
Pittsburg Plate Glass Co. v. Leary, 
25S Di 256,262) L260N We 27157" 31 
LRANS 746, AnnCas1912B 928. 

{b] Perfection of incipient lien.— 
“While our decisions say that such 
lien of a subcontractor cannot be 
enforced against the property of the 
owner, for material furnished which 
did not enter into the structure in 
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justice,** it being sufficient to show with reason- 
able certainty that the material furnished was 


actually used in the construction 
in question.*® 


the circumstances 


some way, with perhaps some few ex- 
ceptions, the statute atleast gives 
an incipient lien from the time mate- 
rial is furnished, to be lost if in fact 
it does not go into the structure. 
... Our statute requires that in 
order to perfect the incipient lien 
begun by the delivery of the material 
the lienor must show that the ma- 
terial actually went into the con- 
struction of the building contracted 
for.” Bateson v. Baldwin Forging, 
etc., Co., 75 W. Va. 574, 578, 581, 84 
SE = 887. 

[c] Glass broken before use.—A 
materialman has no lien for glass 
which was broken before any attempt 
was made to use it in the erection of 
the building. Pittsburg Plate Glass 


Co, v. Leary, 25 S.:\D;256,..126 NW 
AS 31 LRANS 746, AnnCas1912B 
[a] “The mere promise upon the 


part of the purchaser that he will 
use the material in the construction 
of a building, does not give to the 
material-man a lien upon the land 
upon which he agrees to erect it.” 
Graves v. Collins, 8 Ky. Op. 667. 

[e] Wrongful refusal to permit 
use.—A subcontractor is not entitled 
to a materialman’s lien for material, 
where it refused to furnish it on de- 
mand to the principal contractor, or 
to permit it to go into the construc- 
tion of the building, except on condi- 
tion of full payment of the price, 
contrary to the terms of the original 
contract. Atlantic Terra Cotta Co. v. 
Moore Constr. Co., 73 W. Va. 449, 80 
SE 924. 

{f] Agreement to take back un- 
used material—No lien can be ac- 
quired on a particular building for 
material not used therein where the 
parties agreed that it was to be taken 
back or used in another job, and after 
the building was constructed the 
unused material was sorted and 
checked over and used elsewhere. 
Boyer-Van Kuran Lumber, etc., Co. v. 
Colonial Apartment House Co., 94 
Nebr. 180, 142 NW 519. 

{g] Use in another building.— 
Where H purchased lumber and con- 
veyed it to a lot he had contracted 
to purchase, and, after doing a small 
amount of work in the erection of a 
building, sold the lumber to K, who 
was aware that it had not been paid 
for, and who removed it to another 
lot whereon he erected a building 
for which he used the lumber, a me- 
chanic’s lien for the purchase price 
could not be enforced against the lot 
and building of K. Heaton v. Horr, 
42 Iowa 187. 

44. Bateson v. Baldwin Forging, 
etc., Co., 75 W. Va. 574, 84 SE 887. 

45. Bateson v. Baldwin Forging, 
etc., Co., Supra. 


46. Colo.—Atkinson v. Colorado 
Title, etce:,° Co.;-59 Colo, 528, 151.P 
457 02 By os) Salzer’ Lambert Cow v. 


Lindenmeier, 54 Colo. 491, 131 P 442; 
Small v. Foley, 8 Colo. A. 435, 47 P 
64. 

Iowa.—A. E. Shorthill Co. v. AXtna 
Indemn,. Co., 124 NW 6138; Hobson v. 
Townsend, 126 Iowa 453, 102 NW 413; 
Feudden Lumber Co. v. Kinnan, 117 
Iowa 93, 90 NW 515; Lee v. Hoyt, 
101° Iowa 101, 70 NW 95; Neilson v. 
Iowa Eastern R. Co., 51 Iowa 184, 
1 NW 434, 33 AmR 124, 

Ma.—Maryland Brick Co. v. Dunk- 
erly, 85 Md. 199, 36 A 761; Maryland 
Brick Co. v. Spilman, 76 Md. 337, 25 
AON29 7%) 36 AmSR 4315) 17s RA) 6599; 
Treusch v. Shryock, 55 Md. 334; 
Watts v. Whittington, 48 Mo. 353; 


In a number of jurisdictions this 
rule does not obtain,** although, of course, even 
in these jurisdictions, a lien may not exist, under 
in some cases, 
which are not used in the construction of the build- 
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ing.*? 


of the building 


for materials 


Heath v. Tyler, 44 Md, 312; Greenway 
v. Turner, 4 Md, 296. 

Minn.—Northland Pine Co. Vie 
Northern Insulating Co., 145 Minn. 
395, 177 NW 635; Minneapolis Sash, 
etc., Co. v. Hedden, 131 Minn. 31, 154 
NW 511; Johnson y. Starrett, 127 
Minn. 138, 149 NW. 6, LRA1915B 708; 
ores v. Sewell, 48 Minn, 425, 51 NW 
224. 

N. J.—Bell v. Mecum, 75 N. J. L. 
547, 68 A 149, 127 AmSR 809; Morris 
County Bank vy. Rockaway Mfg. Co., 
14 N. J. Eq. 189. 

N. D.—McCaull-Webster El. Co. v, 
Adams), 39 N. D. 259, 167 NW 330, 
LRA1918D 1036. 

Pa.—Linden Steel Co., v. Rough 
Run Mfg. Co., 158 Pa. 238, 27 A 895; 
Linden Steel Co. vy. Imperial Refin- 
ing Co., 146 Pa. 4, 23 A 800; Oppen- 
heimer v. Morrell, 118 Pa. 189, 12 A 
307; Gaule v. Bilyeau, 25 Pa. 521; 
Odd Fellows’ Hall v. Masser, 24 Pa. 
507, 64 AmD 675; White v. Miller, 18 
Pa. 52; Presbyterian Church y. Alli- 
son, 10 Pa. 413; Hershey y. Gohn, 1 
Pennyp, 40; Basch v. Sener, 1 Pennyp. 
22; Croskey v. Coryell, 2 Whart. 223; 
Harker v. Conrad, 12 Serg. & R. 301, 
14 AmD 691;  Hinchman vy. Graham, 2 
Serg. & R. 170; Murphy v. Ellis, 11 
Pa. Co. 301; Olympic Theatre Case, 2 
Browne 275; Wallace v. Melchoir, 2 
Browne 104; Spruks v. Mursch, 1 
LackLegN 247; Boyd v. Mole, 9 Phila. 


| 118. 


Tenn.—Daniel v, Weaver, 5 Lea. 
392; Jonte v. GiH, (Ch. A.) 39 SW 
750. 

Utah.—Sierra Nevada Lumber Co. 
v. Whitmore, 24 Utah 130, 66 P 779. 

Wis.—Esslinger vy. Huebner, 22 
Wis. 632. j 
Ebene ealviaener, vy. Dewar, 3 Man. 
72. 

Ont.—Kalbfleisch v. Hurley, 34 Ont. 
L. 268, 8 OntWN 584, 25 DomLR 469 
{overr Bunting v. Bell, 23 Grant. Ch. 
584, and expl Brooks-Sanford Theo- 
dore Telier Constr. Co., 22 Ont. L. 


176, 2 OntWN 138,.17 OntWR 167, 
19 AnnCas 585]; Larkin v. Larkin, 
320) Ont 2805 See Ludlam-Ainslie 


Lumber Co, v. Fallis, 19 Ont. L. 419, 
14 OntWR 273 (discussing the point). 

Sask..—Montjoy v. Heward School 
Dist. Corp., 10 WestLR 282; Canadian 
Lumber Yards v. Ferguson, [1920] 1 
WestWkly 266. 

[a] Express statutory provisions. 
—(1) Some statutes expressly create 
a lien for the purchase price of ma- 
terials after they have been placed 
on the land and until they have been 
worked into the building. Metals, 
itd ovsenTDrusts; ,ete:,: Co: GAlta.)i. 22 
DomLR 495. (2) The effect of such 
a statute is to continue a seller’s lien 
after delivery. Metals, Ltd. v. 
Trusts, etc., Co., supra. (3) Cessa- 
tion of lien see infra § 336. (4) In 
Illinois it is expressly provided by 
statute that a lien for material shall 
not be defeated because of lack of 
proof that the material, after de- 
livery, actually entered into the con- 
struction of the building, provided 
it was delivered at the place where 
the building was being constructed 
for the purpose of being used in the 
construction. Rittenhouse, ete., Co. 
v. Brown, 254 Ill. 549, 98 NE 971; 
R. Haas Hlectric, etc., Co. v. Spring- 
field Amusement Park Co., 236 Ill. 
452, 86 NE 248, 127 AmSR 297, 23 
LRANS 620; Keeley Brewing Co. v. 
Neubauer Decorating Co., 194 Ill. 580, 
62 NE 923, (5) Under this statute 
a lien may exist for material deliv- 
ered at the place where a building 


‘lien could be enforced against ) 
property only to the extent of mate- 
‘rials actually used in the construc- 


[§ 64 


In both classes of jurisdictions there may 
be circumstances under which a lien may be allowed 
for materials which are not actually used,#® as where 
materials have been prepared or furnished as or- 
dered and the owner refuses to accept or use them,*® 
goes into bankruptey,°° allows his property, while 
unfinished, to go into the hands of a receiver, 
diverts the materials to other uses®? or to another 


is being erected for use in the struc+ 
ture, even though it is in fact used in 
making screens, boxes, etc., not at- 
tached to the realty. Keeley Brew-- 
ing Co, v, Neubauer Decorating Co., 
supra. (6) However, a lien does not 
exist for lumber furnished long after 
a building had been completed and 
used for benches, but not for any 


‘part of the building. Beck Coal, etc., 


Co, v. H. A. Peterson Mfg. Co., 237 
Ill, 250, 86 NE 715. (7) Prior to the 
enactment of this statute, the rule 
obtaining in this state was that ere 
the 


tion of the building. Compound 
Lumber Co. v. Murphy, 169 Ill. 343, 
48 NE 472; Cunningham vy. Ferry, 74 
Ill. 426; Chicago Artesian Well Co, 
v. Corey, 60 Ill. 73; Corey v. Croskey, 
57 Ill. 251; Power v. McCord, 36 Ill. 
214; Hunter v. Blanchard, 18 Ill. 318, 
68 AmD 547; Murphy vy. Kohlsaat, 
68 Ill, A. 579; Holdom vy. Lockwood, 
59 Ill, A. 359; George Lehman, etce., 
Go.-v. Clark, 33 BM An33; 


47. Stephens v. Campbell, 13 Pa. 
Super, 7. : 
[a] Materials delivered after the 


order therefor is countermanded, and 
not used, do not entitle the furnisher 
to a lien. Stephens vy. Campbell, 13 
Pa. Super, 7. 

48. Moore, ete. Lumber Co. v. 
Seheid, 68 Ind. A. 694, 121 NE 91; 
Mackintosh-Truman Lumber Co, y, 
Scott, (Wash.) 237 P 735, And see 
Atlantic Terra Cotta Co. v. Moore 
Constr. Co., 73 W. Va. 449, 80 SH 
924, 925 [cit Cyc] (assuming that 
there are exceptions to the general 
rule but holding that the facts do 
not call for their application). ; 

[a] Estoppel.—(1) “It is not al- 
ways necessary to show that the ma- 
terial furnished actually went into 
the building, since the circumstantes 
in a particular instance, especially 
where, aS in the_present case, the 
material was furnished to the owner 
of the building to be used therein, 
may be such as to estop such owner 
in a foreclosure suit from invoking 
the general rule.’”’ Moore, ete., Lum- 
ber Co. v. Scheid, 68 Ind. A. 694, 
121 NE 91, 92. (2) Where a person 
has furnished material on the repre- 
sentation of the owner that it is te 
be used in the improvement of cer- 
tain property, the owner is estopped 
by his representation and cannot de- 
fend on the ground that the material, 
or some of it, was not in fact so used 
and applied. Howell v. Cordray, 22 
Ga. A. 195, 95 SE 762. 

49. Salem v. Lane, ete., Co., 

Ill. 593, 60 NE. 37, 82 AmSR 481; 
Berger v. Turnblad, 98 Minn. 163, 107 
NW 543, 116 AmSR 353; Trammell v, 
Mount, 68 Tex. 210, 4 SW 377, 2 Am 


SR 479. 
Wise, 52 App. Div, 


50. Sears v. 
118, 64 NYS 1063; Hinchman vy. 
Fdy. 


Graham, 2 Serge. & R. (Pa.) 170. 

51. Totten, ete.,. Iron, etc., 
Co, v. Muncie Nail Co., 148 Ind. 372, 
47 NE 7038; Burns v. Sewell, 48 Minn. 
425, 51 NW 224; Hickey v. Collom, 47 
Minn, 565, 50 NW 918. 

52. Colo.—Small v. Foley, 8 Colo, 
A. 435, 47. P 64. 

Ill.— Chicago Artesian Well Co, v. 
Corey, 60 Ill. 73. 

Ind.—Moore, ete. Lumber Co. vy. 
Scheid, 68 Ind. A. 694, 121 NE 91. 

Minn.—Thompson-McDonalad Lum- 
ber Co. v. Morawetz, 127 Minn, 277, 
149 NW 300, LRA1915E 302. 

N. J.—Bell v, Mecum, 75 N. J, ln 


For later cages, developments and changes in the law see cumulative Annotations, same title, page and note number, ‘ 


a) 


§§ 64-65] 


building,®* or otherwise appropriates them without 
the consent of the furnisher;>4 and subcontractors 
who furnish materials specially designed and made 
for a building are not deprived of their lien if 
the contractor suspends work.®> So also the fact 
that material purchased by a contracting company 
for the construction of a line of electric railroad 
under authority given by the railroad company, as 
provided by the contract, had not been used at 
the time the contract was terminated by the rail- 
road company does not affect the right to a lien 
therefor.>® 

Use of part of materials. Provided they were 
furnished for use in the construction of the build- 
ing or the making of the improvement in question,*” 
and the portion which entered into the construc- 
tion or improvement can be shown,*® a lien may 
be had for such materials as actually entered into 
the construction or improvement in question, even 
though other materials furnished by the same per- 
son were not so used.*® 

Use by third person. Where materials furnished 
to a subcontractor are actualiy placed in the build- 
ing for which they were furnished, the material- 
man is entitled to a lien, notwithstanding the sub- 


547, 68 A 149, 127 AmSR 809; Morris] 61. 


County Bank v. Rockaway Mfg. Co., 
14° N. J. Ha. 189. Cal AS 692 eiis-— 10s 3! 
N. D.—McCaull-Webster El. Co. v. Ind.—Coonse, etce., 


Adams, 39 N. D. 259, 167 NW 330, 
LRAI918D 1036. 


| Stove Co., 
Me.—F letcher, 


Pa.—Spruks v. Mursch, 1 Lack 
LegN 247, 871, AnnCas1915B 499. 
Wis.—Esslinger v. Huebner, 22 Mo.—Berkshire Lumber Co. v. J. 
Wis. 632. Chick Inv... Co., 8 
{a] Diversion by contractor.-—“A|SW 1078; 


materialman who in good faith fur- 
nishes materials to a contractor with 
which to construct a building or 


SW 179. 


MECHANICS’ LIENS 


Cal.—California Portland Ce- 
ment Co. v. Wentworth Hotel Co., 16 


70 Ind. A. 
: etc., 
lier, 108 Me. 435, 81 A 578, 36 LRANS 


BE. R. Darlington Lumber 
Co. v. Pottinger, 165 Mo. A. 442, 147 


Or.—Dailey v. Cremen, 80 Or. 183, 
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contractor fraudulently disposed of the materials 
to a third person by whom they were placed in the 
building.®° 

Use followed by removal. A lien may exist for 
materials which were once used in the construction 
of a building, even though they were subsequently 
removed or taken out.** 

[§ 65] e. Incorporation in Building or Improve- 
ment—(1) In General. The word ‘‘material,’’ as 
used in mechanics’ lien statutes, is sometimes 
deemed to be something that becomes a part of 
the finished structure.°? There is no doubt that a 
lien may properly be asserted for materials which 
become a part of the structure or improvement.°* 
Also there is authority for the view that no len 
can be acquired for materials which, although used 
in construction, do not become a constituent part of 
the building, structure, or 1mprovement,** except 
where it is expressly so provided by statute.*° 
However, it is unsafe to accept this as a general 
rule applicable in all jurisdietions regardless of the 
circumstances of particular cases,°® as there is con- 
siderable conflict of authority in respect of its 
application ;®* and in many cases the lienability 
of materials not incorporated in the structure or 


beams and attached plates, which 
became an integral part of the recon- 
structed front of altered buildings, 
are within the statute, and the per- 
|son supplying them is entitled to a 
lien. Empire City Iron Works v. 
Margolies, 85 Misc. 238, 148 NYS 348. 
(2) “Lard-oil applied to the threads 
S.| of joints of pipe used in the struc- 
Mo. A. 342, 153}ture, insulated or covered electric 
wire used for drop lights attached 
thereto, paste for soldering joints, 
asbestos comprising a part of the 
electric switchboard, all constituté 


Ice Co. v. Home 
226, 121 NE 293, 
Co, v. Cheva- 


build a road should not be deprived 
of his right to a lien because the 
contracto! without his knowledge or 
consent diverts the material to some 
other purpose.’ Giant Portland Ce- 
ment Co..v; State, 232 'N. Y, 395, 403, 
134 NE 322. 

53. Haney v. Moorhead, 61 Pa, 
Super. 187; B. F. Lee Co. v. Sherman, 
43 Pa. Suner. 557, 560. 

‘54. Beckel v. Petticrew, 6 Oh. St, 
247; Franklin Bank v. Cincinnati, 10 
OhS&CP 545, 8 OhNP 517, 

55. Huttig Bros. Mfg. Co. v,- Denny 


Hotel Co.;- 6 Wash. 122, '32 P 1073. 
56. Tennis Bros. Co. v. ‘Wetzel, 
etc., R. Co., 140 Fed. 193 [aff 145 Fed, 


458, 75 CCA 266, 7 AnnCas 426]. 

57. See infra § Ta. 

58. See cases infra this note. 

[a] Commingling with like mate- 
rials.—(1) Where stone was bought 
and piled with stone purchased from 
others, without its identity being pre- 
served and it was impossible to de- 
termine the origin of any particular 
part of the stone sold by the pur- 
chaser to a contractor and used in a 
building, the first seller was not en- 
titled to a materialman’s lien on the 
building. Consolidated Stone Co. v. 
Union ‘Pac. R. Co., 96 Nebr. 521, 148 
NW 318. (2) Where all the lumber 
furnished by a contractor was not 
used in the construction of defend- 
ant’s house which the materialman 
knew, and was so commingled by him 
that it could not be determined what 
part went into defendant’s house and 
what part went into another house 
being built by the contractor, the 
materialman was not entitled to a 
lien on defendant’s house for mate- 
rials furnished. Little Bros. Mill Co. 
v. Baker, 57 Wash. Sil LOGE 910, 
135 AmSR 980. 

59. Portones v. Badenoch, 132 Ill. 
377, 23 NE 349; Bateson v. Baldwin 


Forging, etc., Co., 75 W. Va. 574, 84 
SE 887. 
60. A. M. Stevens Lumber Co. v. 


rie: City Lumber Co., 72 Mo. A. 
48. 


material 


aye 18% 7/SNefa 

{a] Change of plans.—A lien ex- 
ists for materials furnished for use 
in a building where they are actually 
Set or placed therein, even though 
they are subsequently taken out on 
a change or revision of plans made or 
consented to by the owner. Fletcher, 
ete., Co. v. Chevalier, 108 Me. 4385, 
81 A 578, 36 LRANS 871, AnnCas 
1913B 499; E. R. Darlington Lumber 
Co. v. Pottinger, 165 Mo. A. 442, 147 
SW 179. 

{b] Sereens put in place.—A per- 
son who furnishes screens for win- 
dows and doors of-a hotel building, 
and fits them and actually puts them 
in place, so that they are held by. 
the grooves in which they run or the 
hinges by which they are fastened, 
is entitled to a lien therefor as for 
used in construction, al- 
though, when the construction was 


‘abandoned at the fourth story instead 


of completing six stories as planned, 
they were taken cut and stacked on 
the fourth floor. California Portland 
Cement Co. v. Wentworth Hotel Co., 
16 Cal. A. 692, 118 P 1032, 113. 

62. Ramsey v. Hawkins, 78 Fla. 
189, 82 S 823; Armour v. Western 
Constr. Co., 36 Wash, 529, 538, 78 P 
1106. 


“Under the lien laws, generally, 
‘material’ is deemed to be something 
that goes into, and becomes a part of, 
the finished structure, such as lum- 
ber, nails, glass, hardware, and a 
thousand other things that might be 
mentioned, which are necessary to 
the complete creation of a building 
or structure.” Armour v. Western 
Constr, Co., supra [quot Gilbert Hunt 
Co. v. Parry, 59 Wash. 646, 649, 110 
P 541, AnnCas1912B 225). 

63. Pacific Sash, ete, Co. v. Bu- 
miller, 162 Cal. 664, 124 P 230, 41 
LRANS 296; McMillan v. Joseph P. 
Casey Co., 311 Ill. 584, 143 NE 468; 
Gates v. John F. Stevens Constr. Co., 
220 N. Y. 38, 115 NE 22 [aff 169 App. 
Div. 221, 154 NYS 605]. 

[a] Particular matters.—(1) Steel 


} parts of the structure and a lien may 


be asserted therefor.” Pacific Sash, 


etc.,, Cor v.) Bumiller, "262 "Cals 664. 
667, 124 P 280, 41 LRANS 296. (3) 
An objection to three ladder items 


cannot be sustained, where there is 
no showing that they did not consti- 
tute a part of the building. Crowell 


Lumber, etc., Co. v. Ryan Co., 110 
Nebr. 235, 193 NW 609. 

64. Hoier v. Kaplan, 313 Ill. 448, 
145 NE 243; McMillan v. Joseph P. 
Casey Co., 311 Tll. 584, 143 NE 468; 
Rittenhouse, etc., Co. v. Brown, 254 
'Tll. 549, 98 NE 971; Empire State 


Surety Co. v. Des Moines, 152 Iowa 
531, 131 NW 870, 1382 NW 8387; Ken- 
nedy v. Com., 182 Mass. 480, 65 NE 
828; Hoffman Lumber Co. v. Gibson, 
206" Pa T9MLL9> Av 741 Com,.-ve Good; 
DOr =a Super. 404 [aft 20 Pa. Dist: 
1023]. See Stimson Mill Co. v. Los 
Angeles Tract. Co., 141 Cal. 30, 32; 74 
P 357 (“the materials must be used, 
not merely in the process of con- 
struction, but ‘in the structure,’—that 
is to say, they must be used as 


the materials of which it is con- 
structed’’). 
65. Hoier v. Kaplan, 313 Ill. 448, 


145 NE 243 (stating that the only ex. 
ception made by statute is in the 
case of forms for cancrete), 

66. Grainger v. Johnson, 286 Fed, 
833, 33 ALR 315 [certiorari den 262 
U. S. 749 mem, 43 SCt 524 mem, 67 
L. ed. 1213 mem] (decided according 
to the law of Kentucky); Rapauno 
Chemical Co. v. Greenfield, etc., R. 
Co., 59 Mo. A. 6; Barker, ete., Lumber 
Co. v. Marathon Paper Mills Co., 146 
Wis. 12, 1830 NW 866, 36 LRANS 875 
(explaining prior decisions, construed 
with reference to the questions et 
issue therein, as not holding that un 
der no circumstances can a subcoh: 
tractor acquire a mechanic’s lien for 
materials furnished by him unless 
they are actually incorporated in the 
finished structure); Larkin vy. Larkin, 
32 Ont. 80. 

Ge 48 See infra text and notes 74, 
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improvement has been made to depend more upon 
the effect of their use upon the materials themselves 
than upon the mere fact of nonincorporation.®* 
It is quite generally agreed that, unless expressly 
_so provided by statute,°® no lien can be acquired 
for the value or use of tools, machinery, or ap- 
pliances furnished or loaned for the purposes of 
facilitating the work,’° where they remain the prop- 
erty of the contractor’? and are not consumed in 
their use’? but remain capable of use in other con- 
struction or improvement work;‘* and in some cases 
it is held or declared that the use of tools and 
machines which wear out in the use does not give 
a right to a lien for their value as materials.” 
Also, a lien has been denied for other materials 


63. See infra text and notes 78- 
82, 85-87. 

69. Los Angeles v. Kautz, 39 Cal. 
A. 702, 179 P 716; Burke v. Brown, 
VorMex? (Civ: A. 1298, 80°SW 936. 

76. U. S.—Caldwell v.' Steinfeld, 
294 Fed. 270 [aff 289 Fed. 521] (under 
Arizona statute). 

Ala.—May, etc., Hardware Co. v. 
McConnell, 102 Ala. 577, 14 S_ 768. 

Ill.—McMillan v. Joseph P. Casey 
Co., 311 Ill. 584, 1438 NE 468. 

Ind.—Ward v. Yarnelle, 173 Ind. 
535, 91 NE 7; Potter Mfg. Co. v. 
Meyer, 171 Ind. 518, 86 NE 837%, 131 
AmSR 267 [transf (A.) 85 NE 725, 
1048]. 

Ky—Henry Bickel Co. v. National 
Surety Co., 156 Ky. 695, 161 SW 1113. 

Md.—Basshor v. Baltimore, etc., R. 
Co., 65 Md. 99, 3 A 285. 

Nebr.—Crowell Lumber, etc., Co. v. 
Ryan Co., 110 Nebr. 225, 193 NW 609. 

N. J.—Evans v. Lower, 67 N. J. L. 
232, 58 A 294. 

Or.—Allen v. Elwert, 29 Or. 428, 
44 P 823, 48 P 54. 

Pa.—Com.. v. Good, 50 Pa. Super. 
404 [aff 20 Pa. Dist. 1023], 

Wash.—Gilbert Hunt Co. v. Parry, 
59 Wash. 646, 649, 110 P 541, AnnCas 
1912B 225 [cit Cyc]; Hall v. Cowen, 
51 Wash. 295, 98 P 670. 

Wis.—Webb v. Freng, 181 Wis. 39, 
45, 194 NW 155; McAuliffe v. Jorgen- 
son, 107 Wis. 132, 82 NW 706. 

“Articles furnished for use merely 
as tools and appliances, in carrying 
on the work of construction, are not 


lienable.” Gilbert Hunt Co. v. Parry, 
supra..feit Cyc]. ‘ 
“Tt is well settled that, in actions 


to enforce liens, materials used by a 
contractor as mere appliances or 
tools or equipment, and which may 
be used again in the construction of 
other buildings or structures, are not 
materials for which a lien can be 
enforced.” Webb v. Freng, supra. 

“The owner of horses, equipment, 
or machinery, who furnishes them to 
another to aid in construction or im- 
provements, or in any work for 
which a lien is given, but who per- 
forms no manual labor or other serv- 
ices in connection therewith, is not 
entitled to a. lien,” Caldwell v. 
Steinfeld, 294 Fed. 270, 271. 

{a] The rule has bsen applied to: 
(1) Rented scrapers. Hall v. Cowen, 
61 Wash. 295, 98 P 670. (2) A rented 
hoisting engine. Henry Bickel Co. v. 
National Surety Co., 156 Ky. 695, 161 
SW 1113. (3) Supplies for, and re- 
pairs and parts of, excavating ma- 
chinery. Johnson v. Starrett. 127 
Minn. 138, 149 NW 6, LRA1915B 708. 
(4) Machinery purchased by the con- 
tractor to manufacture’ materials 
used in the building. Basshor vy. 

‘Baltimore, etc., R. Co., 65 Md. 99, 3 A 

285. (5) A shovel, shovel handles, a 
pair.. of. gloves, tape, rope; files, 
matches, pulley with hook, hammer, 
brush, sand screen, lamp chimney, 
and saw file. Crowell Lumber, etc., 
Co. v. Ryan Co., 110 Nebr.. 225, 193 
NW 609. 

{b] Public improvement.—(1) The 
rule is applicable in the case of a 
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of a permanent 


ing,®+ unless it 


public improvement unless there is 
some clear wording in the statute to 
indicate a distinction between public 
and private improvements (McMillan 
v. Joseph P. Casey Co., 311 Ill. 584, 
143 NE 468); (2) or unless there is a 
provision in the contract to the effect 
that a lien may be had for working 
equipment of this character (Mc- 
Millan v. Joseph P. Casey Co., supra). 

71. Ninneman v. Lewiston, 28 Ida. 
1695). 129 P1073: 

72. S. R. Frazee Co. v. Arnold, 46 
Cal. A. 74, 188 P 822 (paint brushes) ; 
Ninneman vy. Lewiston, 23 Ida. 169, 
129 B 1078. 

73. Ninneman v. Lewiston, supra; 
qeece v. Freng, 181 Wis. 39, 194 NW 

74 George H. Sampson Co. 
Com., 202 Mass. 326, 88 NE 911. 

75. Stimson Mill Co. v. Los An- 
geles (Dract...Co.wy 140 sCalig30, 44. 
357; Bridgeport First Nat. Bank v. 
Perris irr. Dist, L077 Cal65,,.40 45. 

76. Bridgeport First Nat. Bank v. 
Perris; irr. Dist.) supra, /(patterns 
used in the manufacture of couplings 
for a pipe line). 

77. Stimson Mill Co. v. Los An- 


Vv. 


Seat Tract. Co,~.141 Cal. 30,074 P 

73. U. S.—Giant Powder Co. v. 
Oregon Pac, R. Co., 42 Fed. 470, 8 
LRA 700 


Cal.—Consolidated Lumber Co. v. 
Bosworth, Inc., 40 Cal. A. 80, 180 P 


0. 

Ida.—Chamberlain y. Lewiston, 23 
Ida. 154, 129 P 1069. 

Ind.—Baldwin Locomotive Works 
wea re Hines Lumber Co., 116 NE 


Mo.—Hydraulic-Press Brick Co. v. 
Green, 177 Mo. A. 308, 164 SW 250; 
E. R. Darlington Lumber Co. v. West- 
lake Constr. Co., 161 Mo. A. 723, 141 
SW 931; Rapauno Chemical Co. v. 
Greenfield, ete, R. Co., 59 Mo. A. 6. 

Nebr.—Crowell Lumber, etc., Co, v. 
Ryan Co., 110 Nebr. 225, 193 NW 609. 

Wis.—Webb v. Freng, 181 Wis. 39, 
194 NW 155; Moritz v. Sands Lumber 
Co.,,. 158 Wis, 49, 146 NW, 1120, 52 
LRANS 1040; Barker, etce.,, Lumber 
Co. v. Marathon Paper Mills Co., 146 
Wis. 12, 1830 NW 866, 36 LRANS 875. 

[a] Materials constituting equip- 
ment distinguished.—(1) ‘“‘The ques- 
tion to be determined is whether the 
materials are to be regarded as prac- 
tically consumed in the process of 
the work or whether they are to be 
regarded as becoming part of the 
equipment of the contractor; a dis- 
tinction being made between tools 
and machinery and instrumentalities 
constituting part of the equipment 
and other supplies which, although 
used by the contractor merely for the 
purpose of facilitating his work, are 
consumed or mutilated so as to be of 
little or no value for future undertak- 
i ” Crowell Lumber, etc., Co. v. 

110 Nebr. 225, 228, 193 
(2) “The words ‘permanent 
improvement’ as used in section 2 of 
the Lien Law are intended to dif- 
ferentiate the labor and materials 
which are consumed in or constitute 


[§ 65 


which remain the property of the contractor,’® such 
as patterns’® and materials furnished for a tem- 
porary bridge to be used during the construction 


bridge.?77 However, the weight of 


authority is to the effect that a lien may be ac- 
quired for materials which, although not incor- 
porated in the building or improvement, are used 
in the construction and, by their use, are actually 
or practically consumed, wasted, destroyed, or ren- 
dered worthless or unfit for further use."® ; 
lien is allowed for explosives,’® and, except in 
some jurisdictions,®° for lumber furnished and used 
in making forms or molds to hold and support 
concrete until it hardens and becomes self-support- 


Thus a 


fit for 


the public improvement as distin- 
guished from the labor or materials 
which enter into and become a part 
of the plant of the contractor owned 
and used by him in the performance 
of his work.” Gates v. John F. 
Stevens Constr. Co., 220 N. Y. 38, 49, 
115 NE 22 [aff 169 App. Div. 221, 154 
NYS 605]. 

[b} “This doctrine must be care- 
fully guarded or it may be carried 
to extreme and fanciful lengths. 
Thus it might be argued that upon 
the same principle coal that is used 
in portable engines, oil that is -used 
in the lubrication of building ma- 
chinery, and even food which is eaten 
by laborers, are all consumed in the 
construction of the building and 
hence are lienable materials. But all 
these things seem quite plainly dis- 
tinguishable. They are at least one 
step further removed from the actual 
work of construction. They have 
neither physical contact nor immedi- 
ate connection with the structure at 
any time. They are used only to fa- 
cilitate and make possible the opera- 
tion of tools, machinery, or men, 
which in their turn act upon the 
structure, The authorities are unani- 
mous in holding that no lien accrues 
for such materials.” Barker, etc., 
Lumber Co. v. Marathon Paper Mills 
Co., 146 Wis. 12, 23, 1830 NW 866, 36 
LRANS 875. : ‘ 

79. Giant Powder Co. v. Oregon 
Pac, R. Co., 42 Fed. 470, 8 LRA 700; 
Johnson v. Starrett, 127 Minn. 138, 
149 NW 6, LRA1915B 708; Rapauno: 
Chemical Co. v. Greenfield, ete, EK. 
Co., 59 Mo. A. 6; Schaghticoke Pow- 
der Co. v. Greenwich, etc., R. Co., 183 
N. ¥. 306, 76. NE 1538,.111 AmSR 751, 
2 LRANS 288, 5 AnnCas 443; Hazard 
Powder Co. v. Byrnes, 12 AbbPr 
CN. Y.) 469, 21 HowPr 189. And see: 
Mines and Minerals IV, D; Railroads 
[83 Cyc 468]. 

©€0. Hoffman Lumber Co. v. Gib- 
son, 276 Pa, 79, 119 A 741, 

81. Cal.—Consolidated Lumber Co, 
v. Bosworth, Inec., 40 Cal. A. 80, 1860 
P 60; Olson-Mahoney Lumber Co. v. 
Dunne Inv. Co., 30 Cal. A. 332, 159 > 
178 (saying, however, that each case 
must be governed by its own facts, 
and that a general rule cannot safely 
be stated). 

Ind.—Baldwin Locomotive Works 
FS oh Hines Lumber Co,, 116 NE 
739. 

Kan.—Chicago Lumber Co. v. 
Douglas. 89 Kan. 308, 131 P 563, 44 
LRANS 848. 

Ky.—Avery v. Woodruff, 144 Ky. 
227, 137 SW 1088, 86 LRANS 866. 

Minn.—Stravs v. Steckbauer, 136 
Minn. 69, 161 NW 259. 

Mo,—E. R. Darlington Lumber Co. 
v. Westlake Constr. Co., 161 Mo. A. 
723,:141 SW 931. 

Wash.—Stimson Mill Co. v. Feigen- 
son Engineering Co, 100 Wash. 172, 
L7OnP SoCo. 

Wis.—Moritz v. Sands Lumber Co., 
+ Be eieet 49, 146 NW 1120, 51 LRANS 

“To hold that the lumber used for 
the building of ‘forms’ for concrete 


is removed and remains 


For later cass, develooments and changes in the law see cumulative Annotations, same title, page and note number, 


§§ 65-69] 


use in the construction of other buildings.®? 
a lien has been allowed for materials entering into 


a cofterdam.’? 


{§ 66] (2) Shoring and Scaffolding. 
jurisdictions no lien is allowed for lumber used for 
In other jurisdictions, where lumber 
is used for scaffolding, a lien is allowed for such 
portion of the lumber as is entirely consumed and 
cannot be used again,®® and for the ‘depreciation 
in value of such portion as is not entirely con- 
sumed but has become depreciated in value.*¢ 
like rule is applied in some jurisdictions in deter- 
mining the existence and amount of a lien for 


seaffolding.’4 


lumber used as shoring.*? 
[§ 67] (3) Fuel and Oil.%* 


work, and which hag been cut so that 
its usefulness as lumber, and its mar- 
Ket value wholly destroyed as is 
shown in this case is not lienable, 
would in our opinion be a construc- 
tion of our lien law contrary to the 
intention of the Legislature.” Bald- 
win Locomotive Works v. Edward 
Sati Lumber Co., (Ind.) 116 NE 739, 

[a] Used lumber classed as waste. 
—‘‘The use of concrete in modern 
building operations has become so 
common that we may almost take 
judicial notice of the fact that build- 
ings are no longer erected without 
the use of it, and that form lumber 
when once used is stained, warped, 
wired and coated with cement so that 
it is no longer a commercial com- 
modity, and is to be classed as 
waste.” Stimson Mill Co. v. Feigen- 
son Hngineering Co., 100 Wash. 172, 
RUG. VL 60s P5735 

[b] Depreciation in value.—Where 
part, of the lu'imber used in making 
forms for concrete is rendered worth- 
less by its use, and part is depre- 
ciated in value, a iien may be allowed 
for the value of the former and the 
depreciation in value of the latter. 
EB. R, Darlinzton Lumber Co. v. West- 
lake Consir. Co., 161 Mo. A. 723, 141 
SW 931; Moritz v. Sands Lumber 
Co., 158 Wis. 49, 146: NW 1120, 51 
LRANS 1040. —; 

{e] Changed ccndAitions.—In some 
cases it was said that the general 
rule announced in earlier cases 
would, if strictly applied, prevent a 
lien for lumber used for forms in 
constructing a concrete building, but 
it was further said that those cases 
were decided before concrete came 
into seneral use in the construction 
oz Duild:ngs and that the language 
of the statute shculd be construed so 
as to adapt it to changing conditions 
waich are the result of improved 
methods and the progress of inven- 
tive arts. Olson-Mahoney Lumber 
Co. v. Dunne Inv. Co., 30 Cal. A. 332, 
L569 P* 178. 

{ad] Use contrary to intention of 
materialman.—(1) Plaintiff, who in 
good faith furnished lumber, beliey- 
ing that it was to be used in a per- 
manent structure, is entitled to a 
lien, although the lumber was used 
in making forms for concrete. York 
Lumber, ete, Co. v. McKnight, 139 
Tenn. 687, 203 SW 254. (2) Intent 
generally see infra §§ 70-72. 

fe] Im fllincis (1) the statute 
expressly allows a lien for furnish- 
ing “forms or formwork used in the 
process’ of construction where ce- 
ment, concrete or like material is 
used for the purpose of or in the 
building,” ete. Hoier v. Kaplan, 313 
Til. 448, 145 NE 243; McMillan v. 
Joseph P. Casey Co., 311 Ill. 584, 
143 NE 468 (both cases reciting the 


There is a conflict 
of authority on the question whether a lien may be 
acquired for coal or other fuel used to generate 
power for the operation of the machinery by which 
the construction or improvement work is carried on, 
it being held or declared in some cases that it 
may,®® and, in others, that it may not. 
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Also, 
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a like conflict of authority on the question whether 
oil, grease, or other lubricant is lienable, some 


courts holding or stating that it is,®t and others 


In some | that it is not. 


A 


[§ 68] (4) Packages and Shelter. 
terial is usually delivered in certain packages, it 
is proper to charge for it as packed,®* although 
the small material constituting the package does not 
literally go into the construction of the building. 
Thus including a charge for lime barrels® or ¢e- 
ment sacks®* is proper where they are not returned. 
A lien has been allowed for materials furnished 
for the construction of a tool house,®? but not 


Where ma- 


for the construction of shelter for the workmen and 


terlals.°? 


There is 


statute). (2) Prior to the adoption 
of this statute no lien was allowed 
for lumber furnished for the molds 
and forms into which concrete was 
poured, Rittenhouse, ete, Co. v. 
Brown, 254 Ill. 549, 98 NE 971; Hd- 
ward Hines Lumber Co. v. O’Heron, 
183 Ill. A. 391, 

$2. Kennedy v. Com., 182 Mass. 
480, 65 NE 828; Wiedenbeck-Dobelin 
is v. Mahoney, 160 Wis. 641, 152 NW 

83. Chamberlain v. Lewiston, 23 
Ida. 154, 129 P 1069; Barker, etce., 
Lumber Co. v. Marathon Paper Mills 


Co., 146 Wis. 12,'130 NW 866, 36 
LRANS 875. 
$4. Hoffman Lumber Co, v. Gib- 


son, 276 Pa, 79, 119 A 741; Oppen- 
heimer v. Morrell, 118 Pa. 189, 12 A 
307. See’ Barker, ete., Lumber Co. v. 
Marathon Paper Mills Co., 146 Wis. 
12, 130 NW 866, 36 LRANS 875 (dis- 
cussing the point but expressing no 
opinion). 

85. Webb v. Freng, 181 Wis. 39, 
194 NW 155. 

8S. Webb v. Freng, supra, 

87. Webb v. Freng, supra; Moritz 
v. Sands Lumber Co., 158 Wis. 49, 
146 NW 1120, 51 LRANS 1040. 

8&3. Cress references: 

Heat for drying building see supra 

§ 56 note 32 fj]. ‘ 
Lubricating oil for mill machinery 

see supra § 61 note 4 [a]. 

sg. Johnson v. Starrett, 127 Minn. 
138, 149 NW 6, LRAI1915B 708; 
Wortman v. Frid Lewis Co., (Alta.) 
383 WestLR 119, 9 WestWkly 812. 

90. Niagara Oil Co. v. McBee, 45 
Ind. A. 576, 91 NE 250; Mossburg v. 
United Oil, ete., Co., 43 Ind. A. 465, 
87 NE 992; Shultz v. C. H. Quereau 
Co., 210 N. Y. 257, 104 NE 621, LRA 
1915E 986, AnnCas1915B 965; Com. 
v. Good, 20 Pa. Dist. 1023 [aff 50 Pa. 
Super. 404]; Barker, etc., Lumber 
Co. v. Marathon Paper Mills Co., 146 
Wis. 12, 130 NW 866, 36 LRANS 875. 

91. Johnson yv. Starrett, 127 Minn. 
138, 149 NW 6, LRA1915B 708. 

{a] Soapstone.—‘‘Some soapstone 
was used on the inside of pipes, as a 
lubricant, to facilitate the pulling of 
wires through the pipes. This, be- 
ing a part of the work of construc- 
tion, we think it may also be consid- 
ered as a part of the material used 
in construction, for which a lien may 
be claimed.” Pacific Sash, ete, Co. 
v. Bumiller, 162 Cal. 664, 667, 124 
P 230, 41 LRANS 296. 

93:5 UL iS. vV.tCitves Trust.ete:,. Cot 
21°'App..-(D. GC.) 5369; ‘Com: v; Good, 
20 Pa. Dist. 1023 [aff 50 Pa. Super. 
404]; Barker, etc., Lumber Co. v. 
Marathon Paper Mills Co., 146 Wis. 
12, 130 NW 866, 36 LRANS 875. 


93. Snell v. Payne, 115 Cal. 218, 
46 P 1069. 

94, Snell v. Payne, supra. 

95. Snell v. Payne, supra. 


[§ 69] f. Transportation.* 
transportation of material to be used in the con- 
struction of a building has been denied in some 
instances,? frequently it has been allowed,* some- 


animals of a contractor or subcontractor,**® or for 
the construction of sheds for the protection of ma- 


While a lien for the 


eS. Glencoe Lime, ete., Co. v. Po- 
lar Wave Ice, etc., Co., (Mo. A.) 184 
SW 952; Crowell Lumber, ete., Co. 
ee Co., 110 Nebr. 225, 1938 NW 

$7. Johnson v. Starrett, 127 Minn, 
138, 149 NW 6, LRA1915B 708. 

98. Farmers’ Irr. Co, v. Kamm, 55 
Colo. 440, 135 P 766. 

99. Hoffman Lumber Co. v. Gib- 
son, 276 Pa. 79, 119 A 741. 

i. Transportation of workmen see 
supra § 57. 

2. Cal—Wilson  v. 126 
Cal. 280, 57 P 1008. 

Kan.—Union Tract. Co. v. Kansas 
Casualty, ete., Co. 112 Kan. 774, 213 
P 169, 30 ALR 464. 

Mass.—Webster v. Real Est. Impr, 
Co., 140 Mass. 526, 6 NE 71. 

Pa.—Wilson v. Whitcomb, 100 Pa. 
547 (under the act of June 28, 1879 
[P. L. p 182]); Wethered v. Garrett, 
7 Pa. Co, 629. 

S. C.—Williamson v. Hotel Mel- 
rose, 110 5S. C. 1, 96 SE 407. 

See Baker v. Uplands, 18 B. C, 197, 
12 DomLR 669, 25 WestLR 85, 4 
WestWkly 1265 (denying a lien for 
hauling material to the property 
being improved, but allowing a lien 
for hauling sand, gravel, and earth 
upon the property). 

{a] hus (1) labor performed for 
the contractor in havling material to 
the site of the building, the actual 
use of the material in the building 
being optional with the contractor, 
has been held to be too remotely 
connected with the construction of 
the building to constitute labor in 
the erection, alteration, or repair of 
the building for which the materials 


Nugent, 


are used. Webster v. Real BHstate 
Impr. Co., 140 Mass. 526, 6 NH 71. 
(2) “It can hardly be said that 


transportation by rail carriage and 
electric motive power was the sort 
of labor the legislature had in con- 
templation in the enactment of the 
statute.” Union Tract. Co. v. Kansas 
Casualty, ete., Co., 112 Kan. 774, 776, 
213 P 169, 30 ALR 464. (3) A claim- 
ant is not entitled to a lien for ex- 
press charges and car fare, in the 
absence of evidence that they were 
part of the sale price of materials 
entering into the mill or plant in 
question, or that the buyer agreed to 
pay express charges or car fare for 
delivery. Landreth Mach. Co. v. 
Roney, 185 Mo, A. 474, 171 SW 681. 
(4) If the labor in hauling materials 
is performed for the materialman, no 
lien can be had therefor by the 
teamster, aS a materialman has no 
power to subject the property to 
liens for labor performed for him. 


Adams v, Burbank, 108 Cal. 646, 37 
P 640. 
3. Cal—McClain v. Hutton, 131 


Cal. 132, 61 P 273, 63 P 182, 622 [dist 


88 [40 C.J.] 


times as labor performed in the erection or con- 
struction of the building* and sometimes as part of 


the cost of the material.® 


[§ 70] 4. Intent or Purpose in Furnishing—a. In 
The statutes giving a lien for materials 
furnished usually apply only to furnishing for 
building purposes,’ and do not include a furnish- 
ing for general’ or unknown® purposes or a sale 
in the usual course of trade® or on general account,'? 
or a sale without any reference as to what shall 


General. 


be done with the material sold." 


[§ 71] b. Contemplation of Particular Building. 


Adams vy. Burbank, 103 Cal. 646, 387 
P 640]. 

Colo.—Tabor v. Armstrong, 9 Colo. 
286% are Wb: 

Ida.—Hill vy. Twin Falls Ga lmee 
River Land, etec., Co., 22 Ida. 274, 12 


P 204. 


Ky.—Fowler v. Pompelly, 76 SW 
173,25 KyL 615. 

Minn.—McKeen: v. Haseltine, 46 
Minn. 426, 49 NW 195. 

N. J.—Davis v. Mial, 86 N. J. L. 


167, 169, 90 A 315, 316 [quot Cyc]. 
Pa.—Hill v. Newman, 88 Pa. 151, 
80 AmD 473; Holeman_v. Redemp- 
torist Fathers, 4 Pa. |Co. 233; Tiz- 
zard v. Hughes, 3 Phila. 261. 
S. D.—Kehoe v. Hansen, 8 S. D. 
198, 200, 65 NW 1075, 59 AmSR 1759. 
Wash. - Stimson Mill Co. v. Feigen- 


son Engineering Co., 100 Wash. 172, 
£70 P5773. 
Alta.—Mylnzyuk vy. Northwestern 


6 Alta. L. 413, 14 DomLR 


Brass Co., 
5 WestWkly 


438. 27 WestLR 508, 
483. 

“Ordinarily the contractor for ma- 
terial delivers ‘the same, and in- 
cludes the expense of hauling in the 
price of the material. No objection, 
so far aS we are aware, has ever 
been made to thus including the ex- 
pense of hauling in the price of the 
material. If it may be so included, 
and lien made to cover the same, 
why may not the cartman make a 
separate -contract for hauling, and 
acquire a valid lien therefor? We 
ean discover no valid reason why, if 
the contract to haul the lumber is 
made directly by the owner with the 
cartman, he may not enforce a lien 
therefor.” Kehoe v. Hansen, supra. 

{a] Conveyance between parts of 
building.—(1) Labor performed by 
helpers, such as hod carriers, who 
convey materials from one part of 
the building to another, is strictly 
labor performed in the erection, etc., 
of the building, for which liens may 
be had. Tabor v. Armstrong, 9 Colo. 
2857 02 9P.16 7, 
be had for work and labor done with 
derricks in hoisting materials for 
the construction of a building... Tiz- 
gard v. Hughes, 3 Phila. (Pa.) 261. 

4. ‘McClain v. Hutton, 131° Cal. 
132) 61 (P7273) 63) P'.182, 622; Mc- 
Keen v. Haseltine, 46 Minn. 426, 49 
NW 195; Hill v. Newman, 38 Pa. 151, 
80 AmD 473; Kehoe v. Hansen, 8 S. 
D. 198. 65 NW 1075, 59 AmSR 759. 

5. West Coast Lumber Co. v. New- 
kirk, 80 Cal. 275,.22 P 231; Consoli- 
dated Lumber Co. v. Bosworth, Ine., 
40 Cal. A..80, 180 P 60; Crowell Lum- 
ber, etc., Co. y. Ryan Co., 110 Nebr. 
225, 193 NW 609; Brace, etc., Mill 
Co. v. Burbank, 87 Wash. 356, 151 P 
803, AnnCas1917E 739.. 

6. Cotes v. Shorey, 8 Iowa 416; 
Ryan Drug Co.. v. Rowe, 66 Minn. 
480, 69 NW 468; Hatch v. Coleman, 
29Barb: (GN. e200, 

7. Cotes v. Shorey, 8 Iowa 416. 

8. Cotes v. Shorey, supra. 

9. Footman v. Pusey, 45 Ga. 561; 
Ryan Drug Co. v. Rowe, 66 Minn, 
480, 69 NW 468 [foll Forman y. St. 
Germain, 81 Minn. 26, 883 NW 438]; 
DPatumev. Cherry, W2gOry 136, <6 PR 
Tb. 

10. Esslinger v.. Huebner, 22 Wis. 
632. 


(2) So also a lien may’ 


MECHANICS’ LIENS 


In several cases it has been held that, 
materials must be furnished for building purposes’? 


[§§ 69-71 


while the 


as distinguished from general!® or unknown?‘ pur- 


the particular 


poses, still it is not essential that any particular 
building should be in the contemplation of the 
parties at the time the materials are sold.’ 
ever, the weight of authority is to the effect that 
it is essential that the materials shall have been 
sold or furnished for the purpose of being used in 
building upon which a _ len 


How- 


is 


claimed,’® although where the materials are sold 


for the purpose 


Sale on general credit of owner 
or contractor see infra § 72. 

11. Ala.—Cook v. Rome Brick Co., 
98 Ala. 409, 12 S 918; Hufaula Water 
Co. v. Addyston Pipe, ete., Co., 89 
Ala. 552, 8 S 25; Tyler v. Jewett, 82 
Ala. 93, 2. S 905. 

Cal. —Weatherly v. Van Wyck, 128 


Cal. 329, 60 P 846; Wilson v. Nugent, 

125 Cal. 280, 57° P 1008; John A. 

Roebling Sons Co. v. Bear Valley Irr. 

Go. 99 Wal. 488, 34--Po 80s Conny v, 

Wright, 89 Cal. 86, 26 P 643; Patent 

Brick Co. v. Moore, 75 Cal. 205, 16 P 

890; Holmes vy. Richet, 56 Cal. 307, 

38 ‘AmR 54; Houghton v. Blake, 5 

Cal. 240; Bottomly v. Grace Church, |! 
2 Cal. 90. 


Ida.—Colorado Iron Works v. Riek- 
enbere: 4 Ida. 705, 43 P 681. 

Ill. Cunningham vy. Werny. 47 Te 
426; Chicago Artesian Well Co. v. 
Corey, 60 Ill) 73; Corey v. Croskey, 
57 Ill. 251; Croskey v. Corey, 48 Ill. 
442; Hill v. Bishop, 25 Ill. 349, 79 
AmD 333. 

Ind.—Smith v. Newbaur, 144 Ind. 
95, 42 NH 40, 1094, 33 LRA 685; 
Lawton v. Case, 73 Ind. 60; Price v. 
Jennings, 62 Ind. i111; Miller v. 
Roseboom, 59 Ind. 345; Hill v. Sloan, 
59 Ind. 181; Crawfordsville v. Lock- 
hart, 58 Ind. 477; Crawfordsville v. 
Brundage, 57 Ind. 262; Talbott v. 
Goddard, 55 Ind. 496; Crawford v. 
Crockett, 55° Ind.°220; Hill wW. Ryan; 
54 Ind. 118; Hill v. Braden, 54 Ind. 
72; Crawfordsville v. ‘Barr, 45 Ind. 
258; Miller v. Fosdick, 26 Ind. A. 
293, 59 NE 488; Barnett v. Stevens, 
16 Ind. A. 420, 43 NE 661, 45 NE 
485; Manor v. Heffner, 15 Ind. A. 
299, 43 NE 1011; Farrell v. Lafayette 
Lumber, etc., Co., 12 Ind. A. 326, 40 
NE 25; Clark v. Huey, U2 DDG. 924, 
40 NE 152; Leeper v. Meyers, 10 Ind. 
A. 314, 37 NE 1070; Jones v. Hall, 9 
Ind. A. 458, 85 NE O23 oles Ney 25; 
Minnich v. Darling, 8 Ind. A. 539, 36 
NE 173. 

Iowa.—Cotes v. Shorey, 8 Towa 416. 

Kan.—Springfield Boiler, ete, Co. 
v. Best, 63. Kan. 187, 65 P 2389; Wag- 
ner v. Darby, 49 Kan. 343, 30 P 475, 
33 AmSR 369; Wilson v. Howell, 48 
Kans 150) 0:29). Pee lb1 Delaharvac.vc 
Goldie, 17 Kan. 263; Weaver v. Sells, 
10 Kan. 609. 

La.—Woodward v. American BEx- 
peettion Ri Coyne 9) ua... Amne 566.00 Ss 

Me.—Mehan v. Thompson, 71 Me. 
492; Fuller v. Nickerson, 69 Me. 228. 

Md.—Blake v. Pitcher, 46 Md. 453. 

Mass.—Bennett vy. Shackford, ital 
Allen 444; Tyler v. Currier, 13 Gray 
134; Rogers v. Currier, 13 Gray 123, 

Mich.—Van Cleve Glass Co. v. Br- 
ratt, 110 Mich. 689, 68 NW 978, 64 
are ey 383; Stout v. Sawyer, 37 Mich. 

Mo.—Front Rank Steel Range Co. 
v., Jeffers,. 79 Mo. A... 144; ~Current 
River Lumber Co. Vv. Cravens, 54 Mo. 
Ay i216: 

AR Y.—Hatch v. Coleman, 29 Barb. 
N.; C.—Lanier vy. Bell), 81 N. GCG. 337% 
Oh.—Choteau vy. Thompson, 2 Oh. 

St. 114; Horton v.. Carlisle, 2 Disn: 

(Oh.) 184, 18 Oh. Dec. (Reprint) 113. 

coho v. Elliott, 16 Serg. & R. 


R. I.—Gurney v. Walsham, 16 R. 


of building a house, the fact that 


I. 698); 19 A 323. 

Tenn.—Green vy, Williams, 92 Tenn. 
20, 21 SW 520, 19 LRA 478; Mills 
v. Terry Mfg. Co., 91 Tenn. 469, 19 
SW 328; Gillespie v. Stanton; 8 Baxt. 
284. 


Wash.—Whittier v. Puget~ Sound 


Loan, etc.; Co., 4 Wash. 666, 30 P 
1094, 31 AmSR 944; HEisenbeis vz 
Wakeman, 3 Wash. 534, 28 P 923. 

Wis.—Esslinger y. Huebner, 22 
Wis. 632. 

Man.—Sprague v. Besant, 3 Man. 
a 

12. See supra § 70. 

13. See supra § 70. 

14. See supra § 70. 

15. Cotes v. Shorey, 8 Iowa 416; 


Emery v. Hertig, 60 Minn. 54, 61 NW 
830; Atkins v. Little, 17 Minn. 342; 
Great Western Mfg. Co. v. Hunter, 
15 Nebr. 32, 16 NW 759; Morris. 
County Bank v. Rockaway Mfg. Co., 
14 N. J. Eq. 189. 

16. U. S.—In re Cook, 6 F. Cas. 
Nori, Lol. Bisseaic. 

Ala.—Johnson v. Simmons, 123 Ala. 
564; 26 S 650; Cook v. Rome Brick 
Co., 98 Ala. 409, 12 S$ 918. 

Cal.—Weatherly: v. Van Wyck, 128 
Cal. 329, 60 P 846; Wilson v. Nugent, 
125 Cale -2805"57.. Pf L008 572 Tohm AS 
Roebling Sons Co. v. Bear Valiey Irr. 
Co., 99 Cal. 488, 34° P 805" Holmes v- 
Richet., 66) Cal.s0t, oo, ieee 
Houghton vy. Blake, 5 Cal. 240; Bot- 
tomly v. Grace Church, 2 Cal. 90; 
Fuller v. Fleisher, 63 Cal. A. 78, 218 
oe 

Colo.—B. F. Salzer Lumber Co. v. 
Lindenmeier, 54 Colo. 491, 131 P 442. 

Conn.—Chapin v. Persse, ete., Paper 
Works, 30 Conn. 461, 79 AmD 263. 

Ida.—Colorado Iron Works vy. Riek- 


enberg, 4 Ida. 705, 43 P 681. . 
Tll.—Wendt v. Martin, 89 Ill. 139; 
Pogue. Vv. “Clark, 25 J, 351; VE owe 


Bishop; -25. T2349, ; ‘79. aanD soe 
Burkhart v. Reisig, 34 Ill. 529. 
Ind.—Potter Mfg. Co. v. Meyer, 171 
Ind. 513, 86 NE! 837. 131° AmSR‘ 267; 
Miller v. Roseboom, 59) Ind. 34ae 
Hill v. Sloan, 59 Ind. 181; Talbott v. 
Goddard, 55 Ind. 496; Hill v. Ryan, 


54 Ind. 118; Hill v. Braden, 54 Ind. 
72; Crawfordsville v. Barr, 45 Ind. 
258; Moore, ete., Lumber Co. v: 


Scheid, 68 Ind. A. 694, 121 NE” 91; 
Topp v. Standard Metal Co., 47 Ind. 
A. 483, 94 NE 891. 

Kan.—James v. Hayes, 63 Kan. 133,, 


65 P 241; Weaver v. Sells, 10 okans 
609. See. Chicago Lumber, etc., Co. 
v. Smith, 84 Kan. 190, 194, 114 P 372 


(‘the expression uSually is that the 
subcontractor must furnish the ma- 
terial with the understanding that 
it is to be used in a particular build- 
ing. (Sturges v. Green, 27 Kan. 235; 
Wilson v. Howell, 48 Kan. 150, 152, 
29 P 151.) That, however, is merely 
one way of stating the principle in- 
volved. The principle is satisfied if 
the understanding he that the ma- 
terial is to be used in making an 
improvement for a particular person, 
or upon a particular tract’’). 
Ky.—Conner v. Mason, 143 Ky. 635,, 


137 SW 235. 
Mass,—Bennett. y. Shackford,- 11 
Allen 444 : 
Mich.—Hammond vy. Wells, 465. 
Mich. 11, 7 NW 218. A. 
Mo.—Carthage Superior Lime. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page.and note number. 


§§ 71-72] 


the materialman did not know the exact location 
of the land upon which the building was to be 


erected will not defeat the lien.17 


Furnishing to contractor engaged on several build- 
ings. It has been held that, when labor or ma- 
terials are furnished to a contractor engaged in 
the construction of several buildings for different 
owners, each building with the lot on which it 
stands can be subjected to a lien for materials used 
in, or labor expended on, it,'® even though, accord- 


ing to some,!® but not other,?° 


Jabor and materials were furnished indiscriminately 
for use in the construction of the several build- 
When materials are furnished as ordered, 
and there is no special contract for the furnishing 
of all the materials to bé used in the erection of 
several buildings, a lien against a particular build- 
ing cannot be acquired, after its sale, by the fur- 


ings. 


Stone Co. v, Central Methodist 
Church, 156 Mo. A. 671, 187 SW 1028; 
U. S. Water Co. v. Sunny = Slope 
Realty: Co.,-152 Mo. A. 300, 133 SW 
3871; A. M. Stevens Lumber Co. v. 
Kansas City Lumber Co., 72 Mo. A. 
248; Fathman, ete., Planing Mill Co. 
v. Ritter, 53°’Mo. A. 404. 

N. Y.—Watrous v. Elmendorf, 55 
HowPr 461. 

N. C.—Lanier v. Bell, 81 N. C. 3387. 
ose v. Carlisle, 2 Disn. 
184. 

Or.—Hume v. Seattle Dock Co., 68 
Or, 477, ‘137 P 752; 50° LRANS' 153; 
Tatum v. Cherry, 12° Or. 1365, 6 P 715. 


oe rowan v. Elliott, 16 Serg. & 
706." 

. Tenn.—Mills v. Terry Mfg. Co., 91 
Tenn. 469,-19 SW 328; Pidgeon- 


Thomas Iron Co. v. 
Tenn. Civ. A, 1. 

Wash.—Whittier v. 
Loan, etc., Co., 4 Wash. 666, 30 P 
1094, 81 AmSR 944; Wisenbeis v. 
Wakeman, 3 Wash. 534, 28 P 923. 

Man.—Sprague v. Besant, 3 Man. 
519; McArthur v. Dewar, 3 Man. 72. 

Sask.—Montjoy v. Heward School 
Dist. Corp., 10 WestLR 282. 

‘It is not enough that the ma- 
terials were in fact used in the 
construction of the building, but 
they must have been furnished by 
the materialman expressly for the 
particular building on which the lien 
is asserted.” Weatherly v. Van 
Wyck, 128 Cal. 329, 60 P 846. 

“To entitle a material man to a 
lien upon any building, he must show 
that the materials were furnished for 
the particular building upon which 
he seeks to obtain a lien. It is not 
sufficient that he has furnished ma- 
terials which have been used in the 


McKnight, 8 
Puget Sound 


building; he must show that they 
were furnished for that particular 
buildirg.” Talbott v. Goddard, 55 


Ind. 496, 502. 

17. Chicago Lumber, ete:., Co. v. 
Smith, 84 Kan. 190, 114 P 372; Wil- 
son v. Howell, 48 Kan. 150, 29 P 151; 
Schulenberg, ete. Lumber Co. v. 
Johnson, 38 Mo. A. 404, 407 [foll 
Current River Lumber Co. v. Crav- 
ens, 54. Mo. A. 216];'’ Choteau '‘y. 
Thompson, 2 Oh. St. 114. 

“The contractor may fairly be re- 
garded as furnishing materials for a 
particular building, when he knows 
that they are to go into a building, 
although he may not at the time of 
making the contract know the loca- 
tion, character or ownership of the 
building into which they are to go. 
Especially we think he may be -re- 
garded as furnishing the materials 
for the particular building, where 
each load is delivered at the build- 
ing, and where, at the time of eacn 
successive delivery, he is cognizant 
of the location and identity of the 
building at and for which materials 


are delivered.” Schulenberg, etc., 
Lumber Co. v. Johnson, supra. 
18. Sexton v. Weaver, 141 Mass. 


278, 6 NE 367 (dealing with a claim 


MECHANICS’ LIENS 


ings.?} 


[40 C.J.] 89 


nishing of materials to be used in the other build- 


[§ 72] ce. Reliance on Credit of Building or Prop- 


erty.?? 


son.?4 
authorities, the 


for labor under Pub. St. ¢ 191). 

[a] Gumping charges in the 
ledger for all materials furnished 
does not defeat the lien where, in 
the original book of entry, materials 
furnished for each building were kept 
separately. Compound Lumber Co. 
v. Fehlhammer Planing Mill Co., 59 
Mo. A. 661; Kauffman-Wilkinson 
Lumber Co. v. Christophel, 59 Mo. A. 
80, 62 Mo. A. 98. 

Splitting of claim generally see 
infra §§ 207-213. 

19. Davis v. Farr, 13 Pa. 167 [foll 
Harper v. Keely, 17 Pa. 234]. 
20. Talbott v. Goddard, 
496; Childs v. Anderson, 128 Mass. 
108 (decided under Gen. St. c 150, as 
amended by St. [1872] c 318, and 
dealing with labor and materials fur- 

nished under an entire contract). 

[a] Personal liability of owner.— 
Under Rev. St. (1881) § 5295, provid- 
ing for the liability of the owner of 
a building on notice from a subcon- 
tractor of the amount. and services 
for which his employer is indebted 
to him, where a subcontractor fur- 
nished materials for two buildings 
owned by different- persons, no dis- 
tinction being made in the furnishing 
of the materials or in his claim or 
notice, no personal liability could be 
enforced against an owner of one of 
the buildings. Crawford v. Powell, 
101 Ind. 421. 

21. Ortwine v. Caskey, 43 Md. 134 
{dist Miller v. Barroll, 14 Md. 173]. 

22. Cross references: 
Credit as waiver of lien see 

§ 417. 

Presumption of reliance on credit of 
building see infra § 642. 
23. Hause v. Thompson, 36 Mo. 

450; U. S. Water Co, v. Sunny Slope 

Realty Co:, 152 Mo, A. 300, 133 SW 

371; Fathman, etc., Planing Mill Co. 

v. Ritter, 33 Mo. A. 404; Holthouse 

v. Bray, 31 Pa. Super. 200; Pidgeon- 

Thomas Iron Co. v. McKnight, 8 

Tenn. Civ. A. 1. And see cases infra 

note 24, Contra E. R. Darlington 

Lumber Co. v. Pottinger, 165 Mo. A. 

442, 147 SW 179. 

24. U.S.—Grant v. Strong, 18 Wall. 
623, 21 L. ed. 859. 

Ala.—Cook v. Rome Brick Co., 98 
Ala. 409, 12 S 918; Eufaula Water 
Co. v. Addyston, etc., Co., 89 Ala. 552, 
8 S 25 


infra 


Cal.—Bottomly v. Grace Church, 2 
Cal” 90: 

Colo.—Tabor-Pierce Lumber Co. v. 
International Trust Co., 19 Colo. A. 
LOS cor PR 150. 

Conn.—Chapin v. Persse, etc., Paper 
Works, 30 Conn. 461, 79 AmD 2638. 

Del.—McCartney v. Buck, 13 Del. 
S45 127A. 717; Duncan tv. Aarons LL 
Del.. 566; Mulrine v. Washington 
Lodge No. 5 I. O. O. F., 11 Del. 350. 

Ill. Wendt v. Martin, 89 Ill. 139; 
Wetherill v. Ohlendorf, 61 Ill. 283; 
Hill v. Bishop, 25 Il}. 349, 79 AmD 
333. Compare Nielson v. Enchius, 
212 Ill. A. 409 (where it was con- 
tended that there could be no lien as 


In order that a mechanic’s lien may be 
acquired, it is necessary, in a majority of Jjuris- 
dictions, that the labor shall have been performed 
or the materials furnished upon the credit of the 
building 7° and not merely upon the general and per- 
sonal credit of the owner, contractor, or other per- 
However, it has been held in a few juris- 
dictions that, where materials are furnished for use 
in a particular building a lien may be had therefor, 
although at the time of sale the materialman in- 
tended to rely for payment solely on the personal 
eredit of the buyer.”° 
that the materialman looks to the contractor in the 
first instanee, and if he fails, to the building, will 
not defeat the lien.?° 


At any rate, the mere fact 


Also, the materialman need 


the goods were sold on credit on an 
open account to the contractor, but 
it was held that it was sufticient 
that the material was sold on thirty 
days’ credit and was used by the 
contractor in the construction of the 
building). 

lowa.—Western Blectric Co, v. 
Iowa Falls Blectric Co., 196 Iowa 19, 
193 NW 556; Brown y. Rodocker, 65 
Iowa 55, 21 NW 160. 


Kan.—Wagner v. Darby, 49 Kan. 
343, 30 P 475, 33 AmSR 369. See 
Deatherage v. Henderson, 43 Kan. 


684, 23 P 1052 (discussing the point). 
Mo.—Hause v. Carroll, 37 Mo. 578. 
Nebr.—Consolidated Stone Co. v. 

Union Pac. R. Co., 96 Nebr, 521, 148 

NW 318, 

N. C.—Traders’ Nat. Bank v. Law- 
rence) Mizg.aCo.55 96 (N.C. 298, 3 (SH 
363; Luanier v., Bell, 8b NieC, 337. 

Pa,—Green v. Thompson, 172 Pa. 
609, 33 A 702; Scranton Lathe Turn- 
ing Co. v. Cassidy, 167 Pa. 469,-31°A 
734; Poole v. Union Pass. R. Co., 
16 A 736; Odd Fellows’ Hall v. Mas- 
ser, 24 Pa. 507, 64 AmD 675; Presby- 
terian Church v. Allison, 10 Pa, 413; 
Holthouse v. Bray, 31 Pa. Super. 200; 
Spring Brook Lumber Co. v. Watkins, 
26 Pa. Super.-199; Wall Paper Co.’s 
App., 15 Pa. Super. 407; Southwark 
Mortar Co. v. Cassell, 15 Pa. Super. 
330 (reliance on guaranty of con- 


tractor); McDonald v. Williams, 2 
LegGaz 121; Hoffa v. Spohn, 1 
Woodw. 485. 


R. I.—H. A, Grimwood Co. v. 
Greene, 42 R. Iv 225, -106 A 739; Gur- 
ae v. Walsham, 16 R. I, 698, 19 A 


Tenn.—Pidgeon-Thomas Iron Co. v. 
McKnight, 8 Tenn. Civ, A. 1. 

La] reliance ypon the hus- 
band’s credit in a sale to him of 
materials which are used to improve 
the wife’s property precludes a me- 
chanic’s lien. Hawkins Lumber Co. 
v. Brown, 100 Ala. 217, 14 S 1105 
Little v. Vredenburgh, 16 Ill. A. 189; 
Getty v. Tramel, 67 lowa 288, 25 NW 
245 


[b] Plumber’s charge held against 
the job, the way in which it was 
made not being sufficient to show 
that the plumber gave credit to and 
held responsible only the owner’s 
son. Case v. Bohanski, 163 NYS 772, 

25. Clark v. Huey, 12 Ind. A. 224, 
40 NE 152; Blake v. Pitcher, 46 Md. 


453; Sodini v. Winter, 32 Md. 130. 
See Mallory v. La Crosse Abattoir 
Co., 80 Wis. 170, 49 NW 1071 (a 


person who furnished materials may 
enforce a lien therefor, although he 
did not know of his right to such lien 
when he parted with his property). 


26. Ind.—Clark v. Huey, (A.) 36 
NE 52. 

Mo.—Ridge v. Mercantile Loan, 
ete., Co., 56 Mo. A. 155. 


N. Y.—Phillips v. Wright, 7 N. Y. 
Super. 342. 

Or.—Peerless Pac. 
81 Or: 61, 468-P, aq. 

Wash.—Smith v. Hopper, 67 Wash. 


Co. v. Rogers, 
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not, at the time of furnishing the materials, ex- 
pressly state his intention of relying on his right to 


a lien.?? 


[§ 73] D. Contract with, or Consent of, Owner® 
—Il. Necessity and Effect—a. In General. 


MECHANIOS’ LIENS 


Under 


the terms of the various mechanics’ lien statutes, 


224, 121 P 77; Knudson-Jacob Co. v. 
Brandt, 44 Wash. 68, 87 P 43. ; 

See also Bassett v. Bertorelli, 92 
Tenn. 548, 550, 22 SW 423 (“It was 
not necessary to the creation of such 
a lien that complainants should have 
had an ‘understanding that they in- 
tended to claim’ it. Nor is it na- 
portant that they charged . Larkin 
{the contractor] personally with the 
debt. They were entitled to both 
securities, his personal liability and 
a lien on the property; and their 
reliance on the one did not impair 
their right to rely on the other also. 
They could not be put to an election 
between the two so long as their 
debt, or any part of it, remained un- 
paid’). 

{a] Charging to contractor.—(1) 
The fact tnat the materials fur- 
nished, for which a mechanic’s lien 
is claimed, were charged to the con- 
tractor individually, without any ref- 
erence to the building, does not pre- 
clude plaintiff from showing that 
they were furnished on the creait of 
the building. Presbyterian Church 
v. Allison, 10 Pa. 413. (2) Such a 
charge is not even prima facie evi- 
dence that the credit of the building 
was excluded. Hommel v. Lewis, 104 
Pa. 465. See also Ryman v. Wolf, 6 
Kulp (Pa.) 325 (where materials for 
the improvement of a married 
woman’s property are furnished with 
her knowledge and consent, the mere 
fact that they were charged ‘to her 
husband is not of itself sufficient to 
defeat the lien). 

27. EKutaula Water Co. v. Addys- 
ton Pipe, etc., Co., 89 Ala. 552, 8 S 
25; Bassett v. Bertorelli, 92 Tenn. 
548, 22 SW 423. 

28. Cross references: 
Commencement of lien on date of 

contract see infra § 328. 

Contract: 

Between contractor and subcon- 
tractor, laborer, or materialman 
see infra §§ 153, 173, 174. 

Stipulations against lien see in- 
fra §§ 147, 166-168. 

Creation of lien by statute rather 

than by contract see supra § 3. 
Nonperformance, modification, or 

rescission of contract as affecting 

right to lien of: 

Contractor see infra §§ 148-152. 

Laborer, materialman. or subcon- 
tractor see infra §§ 169-172, 174. 

Right to lien of persons not contract- 
ing directly with owner see infra 

§ 153 et seq. 

29. U. S.—Allis-Chalmers Co. v. 
Central Trust Co., 190 Fed. 700, 111 
CCA 428, 39 LRANS 84 (under Maine 
statute). 

Ala.—First Colored Cumberland 
Presb. Church v. W. D. Wood Lum- 
ber Co., 205 Ala. 442, 88 S 4338; Os- 


born v. Johnson Wall Paper Co., 99 
Ala, 309, 13 S %76; Copeland v. 
Kehoe, 67 Ala. 594. 


Ark.—Hoffman v. McFadden, 56 
Ark, 217, 19 SW 753, 35 AmSR 101; 
Galbreath v. Davidson, 25 Ark. 490, 
99 AmD 233. 

Colo.—Wilkins v. Abell, 26 Colo 
462, 58 P 612; Rico Reduction, etce., 
Co. v. Musgrave, 14 Colo. 79, 23 P 
458; Mellor v. Valentine, 3 Colo. 255; 
Florman v. El Paso County School 
Dist. No. 11, 6 Colo. -A. 319, 40 P 
469; Groth v. Stahl, 3. Colo. A. 8, 
$0 P1051. 

Conn.—Avery v. Smith, 96 Conn. 
Zvowto Al Ss. 
ane C.—Herrell v. Donovan, 7 App. 
322. 

Jp aaah v. Armstrong, 19 Ga. 

Hawaii—Lowers & Cooke, Ltd. v. 


Wong Wong, 22 Hawaii 765. 

Ill.—Hacken v. Isenberg, 288 Ill. 
589, 124 NE 306; Rittenhouse, etc., 
Co. v. Warren Constr. Co., 264 Ill. 
619, 106 NE 466; Wendt v. Martin, 
89 Ill. 139, 

Ind.—Baldwin Locomotive Works 
v. Edward Hines Lumber Co., 189 
Ind. 189, 125 NE 400, 127 NE 275, 13 
ALR 1059; Coburn v. Stephens, 137 
Ind. 688, 36 NE 132, 45 AmSR 218; 
Adams v. Buhler, 116 Ind. 100, 18 NE 
269; Hopkins v. Hudson, 107 Ind. 191, 
8 NE 91; Oge v. Tate, 52 Ind. 159. 

lowa.—Wehbster City Steel Radia- 
tor Co. v. Chamberlin, 187 Iowa 717, 
115 NW 504; Des Moines Sav. Bank 
v. Goode, 106 Iowa 568, 76 NW 825; 
Dierks v. Walrod, 66 Iowa 354, 23 
NW 751; Miller v. Hollingsworth, 33 
lowa 224; Monroe v. West, 12 lowa 
119, 79 AmD 524; Redman v. Wil- 


jliamson, 2 Lowa 488; Reiley v. Ward, 


4 Greene 21. 

Kan.—Pond v. Harrison, 96 Kan. 
542, 152 P 655, LRA1916B 1264; Doane 
v. Bever, 63 Kan. 458, 65 P 693. 

Ky.—Maynard v. Columbus, 150 Ky. 
817, 150 SW 1019. 

Me.—Corey v. H. P. Cummings 
Constr. Co., 118 Me. 34, 105 A 405; 
Cole v. Clark, 85 Me. 336, 27 A 186, 
21 LRA 714. 

Md.—Gunther v. Bennett, 72 Md. 
384, 19 A 1048; McLaughlin v, Rein- 
hart, 54 Md. 71. , 

Mass.—Vickery v. Richardson, 189 
Mass. 53, 75 NE 136; Peabody v. 
Eastern Methodist Soc., 5 Allen 540; 
Belding v. Cushing, 1 Gray 576; Simp- 
son v. Dalrymple, 11 Cush. 308. 

Mich.—John Wallace Sons Co. v. 
Wilkinson, 181 Mich. 693, 148 NW 
166; Wagar v. Briscoe, 38 Mich. 587. 


Minn.—Wallinder v. Weiss, 119 
Minn. 412, 188 NW 417; King v. 
Smith, 42 Minn. 286, 44 NW _. 65; 


O’Neil v. St. Olaf’s School, 26 Minn. 
329, 4 NW 47. 

Mo.—Badger Lumber Co. v. Stepp, 
157 Mo. 366, 57 SW 1059; Powell v. 
Reidinger, (A.) 234 SW 850; Lepage 
v. Laux, (A.) 211 SW. 898; Carroll 
Contracting Co. v. Newsome, 201 Mo. 
A. 117, 210 SW 114; Dierks, ete., Lum- 
ber Co. v. Morris, 170 Mo. A, 212, 156 
SW 75; E. R. Darlington Lumber Co. 
v. Pottinger, 165 Mo. A. 442, 147 SW 
179; McGuinn v. Federated Mines, 
etc., Co., 160 Mo, A. 28, 141 SW 467; 
Westport Lumber Co. v. Harris, 131 
Mo. A. 94, 110 SW 609; Louisiana, 
etc., Lumber Co. v. Myers, 87 Mo. A. 
671; Pickel Marble, etc., Co. v. Apollo 
Turkish Bath Co., 85 Mo. A. 313; 
Front Rank Steel Range Co. v. Jeff- 
ers, 79 Mo. A. 174; Kling v. Railway 
Constr. Co., 4 Mo. A, 574. 

Nebr.—Occidental Bldg., ete., As- 
soc. v. McGrew, 86 Nebr. 694, 126 
NW 382; Meade Plumbing, etc., Co. v. 
Irwin, 77 Nebr. 385, 109 NW _ 891; 
Snyder v. Sparks, 73 Nebr. 804, 103 
NW 662. 

N. J.—Graatwood Lumber, etc., Co. 
v. Abbott, 80 N. J. L. 564, 78 A 1046 
{aff 83. N.. J. L. 782, 85 A 1134]. 

N. Y.—Hankinson v. Vantine, 152 


N. Y. 20, 46 NE 292 [rev 10 Misc. 185, | 


30 NYS 1040]; Spruck v. McRoberts, 
139 N. Y. 198, 34 NE 896 (under L. 
(1885] c 342); Jones v. Walker, 63 
N., ¥. 612; ‘Muldoon’ v._ Pitt 5 4eN. oye 
269; Knapp v. Brown, 45 N. Y. 207, 
11 AbbPrNS 118 (last two of which 
were decided under L. [1863] c 500); 
Johnson v,. Alexander, 23 App. Div. 
538, 48 NYS 541; Ziegler v. Galvin, 
45 Hun 44 (under L. [1880] ec 1438); 
Meyers v. Bennett, 7 Daly 471; De 
Ronde v. Olmsted, 5 Daly 398, 47 
HowPr 175; Grogan v. New York, 2 
E. D. Smith 693; Walker v. Paine, 
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and the construction placed thereon, in order that 
a mechanic’s lien may be established it is neces- 
sary that the work should have been done or the 
materials furnished in pursuance of a contract or 
agreement with,?® or at the instance*® or request,** 


2 EK. D. Smith 662; Quinn v. New 
York, 2 E. D. Smith 558; Broderick 
v. Poillon, 2 E. Db. Smith 554; Gay 
v. Brown, 1 E. D. Smith 725; Dixon 
Y..5 lar Barge, -1. BoD Ssimink 727. 
Dressel v. Hrench, 7 HowPr 350. 

N. C.—WNicholson v. Nichols, 115 


N. C. 200, 20 SE 294; Thompson v. 
Taylor, 110 N. C. 70, 14 SB 513; 
Weir v. Page, 109 N. C. 220, 13 SE 


773. 
N. D.—Christianson v. Hughes, 18 
N. D. 282, 122 NW 384, 138 AmSR 
762. : : 
Okl.—Ketch v. Cox, 105 Okl. 283, 
232 P 882; Gentry-Bowers Lumber 
Co. v. Hamill, 75 Okl. 210, 182 P 687; 
Lee v. Tonsor, 62 Okl. 14, 161 P 804; 
Cameron v. Beach, 44 Okl. 663, 146 P 
29; Darlington-Miller Lumber Co. v. 
Lobsitz, 4 Okl. 355, 46 P 481, 

Or.—Sellwood Lumber Co. v. Mon- 
nell, 26 Or. 267, 38 P 66. 

Pa.—Waters v. Wolf, 162 Pa. 153, 
29 A 646, 42 AmSR 815; Long v. 
Black, 5 Pa. Co. 258; Campbell v. 
Scaite, 1 Phila. 187. 
ae; C.—Gray v. Walker, 16 S. C. 


S, D.—Fritschel v. Grosshauser, 24 
Ss. D. 129, 123 NW 698. 

Tenn.—McCrary v. Bristol Bank, 
etc., Co., 97 Tenn. 469, 37 SW 543; 
Gillispie v. Stanton, 8 Baxt. 284. 

Tex.—Morrison v. State Trust Co., 
(Civ. A.) 274 SW 341; Wilkerson v. 


MeMurry, : .¢Civ...A.)\- 167+-SW, 2755 
Capea v. Trueheart, (Civ. A.) 165 


Utah.—Eccles Lumber Co. v. Mar- 
tin, 31 Utah 241, 87 P 713; Morrison 
v. Clark, 20 Utah 432, 59 P 235, 77 
AmSR 924. 

“A contract is essential to the 
creation of any valid lien under the 
statute.” Rittenhouse, ete., Co. v. 
Warren Constr. Co., 264 Ill. 619, 624, 
106 NE 466. 

[a] Basis of len—(1) While a 
mechaniec’s lien is not created by 
contract (See supra § 38), (2) never- 
theless a contract with the owner 
(Rittenhouse, etc., Co. v. Warren 
Constr. Co., 264 Ill. 619, 106 NE 466; 
Granquist v. Western Tube Co., 240 
Ill, 182, 88 NE 468 [rev 144 Ill. A. 
230]; Yawger v. Joseph, 184 Ind. 228, 
108 NE 774; Webster City Steel Radi- 
ator Co. v. Chamberlin, 137 Iowa 
717, 115 NW 504; Morrison v. State 
Trust) Co:, ,(fex.. ‘Civu/.As)) 27425 WG 
341), (8) or his duly authorized 
agent (see infra text and note 34), 
for the construction of the improve- 
ment is essential as a basis, predi- 
cate, or foundation of the lien. 

30. Watterson v. Owens’ River 
Canal Co., 42 Cal. A. 872, 183 P 816; 
Brown v. W. W. Heffelfinger Realty 
Co., 159 Minn. 182, 198 NW 424; 
Berglund v. Abram, 148 Minn. 412, 
182 NW 624; Wallinder v. Weiss, 119 
Minn, 412, 1838 NW 417; Cornell v. 
Barney, 94 N. Y. 394 [aff 26 Hun 
134] (decided under L. [1875] ¢ 379 
§ 1 applicable in the city of New 
York); Myers v. Joseph A. Stow- 
bridge Est. Co., 82 Or. 29, 160 P 135. 

31. Gates v. National Fair, . 
Assoc., 225 N. Y. 142, 121 NE 741 
[mod 172 App. Div. 581, 158 NYS 
1070]; Beck v. Catholic Univ., 172 
N. Y. 387, 65 NE 204, 60 LRA 315 
[rev 62 App. Div. 599, 71 NYS 876 
(aff 32 Mise. 567, 67 NYS 305)]; 
Sager v. Renwick Park, etc., Assoc., 
172 App. Div. 359, 159 NYS 4; Attna 
El. Co. v. Deeves, 125 App. Div. 842, 
110 NYS 124; And see Canadian 
cases infra note 36 [a]. 

[a] After acceptance of structure. 
—A small amount of labor performed 
or material furnished, without the 


: a AN 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§ 73] 


or by the authority,®? or with the consent,** of the 
owner of the property or interest sought to be 
charged, or his duly authorized agent.*4 
tract with the owner is essential not only under 


statutes expressly so providing*® 


some other statutes,2* such as statutes providing 
that the labor shall be performed or the materials 
furnished at the instance®’ or request®® of the 
However, where the statute allows a lien 
for labor performed or materials furnished with 
the consent of the owner®® and there is such a con- 


owner, 


request of the owner of the building, 
after he has unconditionally accepted 
the structure, and under 
stances indicating bad faith on the 
part of the materialman and the con- 
tractor, will not support a mechanic’s 
lien. Ashford v. Iowa, ete., Lumber 
Co., 81 Nebr. 561, 116 NW 272. 

32. Robert Hixon Lumber Coy Vi 
Rowe, (Ind. A.) 149 NE 92; Holland 
v. Farrier, 75 Ind. A. 368, 130 NE 
823; Foster Lumber Co. v. Sigma Chi 
Chapter House, 49 Ind. A. 528, 97 NE 
801; Johnson vy. Spencer, 49 Ina. A. 
166, 96 NE 1041, 

330 UU; ‘S.—Allis- Chalmers Co. v. 
Central Trust Co., 190 Fed. 700, 111 
CCA 428, 39 LRANS 84 (under Maine 
statute). 

Cal.—San Francisco Pav. Co. v. 
Fairfield, 134 Cal. 220, 66 P 255. 

Conn.—Avery v. Smith, 96 Conn. 
223, 113 A 313; Huntley v. Holt, 58 
Conn. 445, 20 A 469, 9 LRA 111. 

Ga. —Réppara v. ’Morrison, 120 Ga. 
28, 47 SE 554; Jones v. Traynham, 
20 Ga. A. 349, 93 SE 164. 

Ill.—Procter v.. Tows, 115 Tll. 138, 
3 NE 569; Brokaw v. Tyler, 91 Ill. 
A. 148. 

Me.—Corey v. H. P. Cummings 
Constr. Co., 118 Me. 34, 105 A 405. 

Mass.—Brown v. Haddock, 199 
Mass. 480, 85 NE 573; Vickery v. 
Richardson, 189 Mass. 53, 75 NE 136; 
Stevens v. Lincoln, 114 Mass. 476. 


Minn.—Berglund v. Abram, 148 
Minn. 412, 182 NW 624. 

Mo.—Sibley v. Casey, 6 Mo. 164; 
Pickel Marble, etc., Co. v. Apollo 
Turkish Bath Co., 85 Mo. A. 313. 

N. J.—Grantwood Lumber, etc., 
Co. v. Abbott, 80 N. J. L. 564, 78 A 


1046 [aff 83 N. J. L. 782, 85 A 1134]. 
N. Y¥.—Gates v. National Fair, etc., 
Assoc., 225 N. Y..142, 121 NE 741; 
Beck v. Catholic Univ., -172 N. Y. 
387, 65 NE 204, 60 LRA 3815 [rev 62 
App. Div. 599, 71 NYS 370 (aff 32 
Mise. 567, 67 NYS 305)]; Hankinson 
v:. Vantine, 152 N. Y. 20, 46 NE 292 
{rev 10 Misc. 185, 30 NYS 1040]; 
Spruck v. McRoberts, 139 N. Y. 193, 
24 NE 896; Sager v. Renwick Park, 
ete., Assoe., 172 App. Div. 359, 159 
NYS 4; A{tna El. Co. v. Deeves, 125 
App. Div. 842, 110 NYS 124; Auer- 
bach y. Alland, 196 NYS 145; Mc- 
sat As Godfrey, 16 AbbPrNS 358. 
—Christianson v. Hughes, 18 
as Ape eee, 122 NW 384, 138 AmSR 


Ores Wanton v. Smith, 44 Tex. 
245; McCallen v. Mogul Producing, 
ete., Co., (Civ. A.) 257 SW 918. 

Wis.—-Wheeler v. Hall, 41 Wis. 


447, 
Alaska.—Cribb v. Caskey, 4 


34. 
Alaska 250. 

Coio.—s.ewart v. Talbott, 58 Colo. 
563, 146 P 771, AnnCasi1916C 1116. 

Ill.—Rittenhouse, etc., Co. v. War- 
ren Constr. Co., 264 Ill. 619, 106 NE 
466. 

Iowa.—Webster City Steel Radia- 
tor Co. v. Chamberlin, 137 Lowa 717, 
115 NW_504. 


Ky.—Maynard v. Columbus, 150 
Ky. 817, 150 SW 1019. 
Mass. “Moore v. Erickson, 158 


Mass. 71, 32 NE 1031. 

Mich.John Wallace Sons Co. v. 
Wilkinson, 181 Mich. 693, 148 NW 
16 


Mo.—Powell v. Reidinger, (A.) 234 
SW 850; Lepage vy. Laux, (A.) 211 
SW 898; Dierks, ete., Lumber Co. v. 
Morris, 170 Mo. A, 312, 156 SW 75; 


circum-. 


MECHANICS’ LIENS 


A con- 


but also under 


E. R. Darlington Lumber Co. 
Pottinger, 165 Mo. A. 442, 147 SW 
179; McGuinn v. Federated Mines, 
ete., Co., 140 Mo. A. 28, 141 SW 467. 

Nebr.—Occidental Bldg., etc., As- 
soc. v. McGrew, 86 Nebr. 694, 126 
NW 382; Meade Plumbing, etc., Co., 
v. Irwin, 77 Nebr. 385, 109 NW 391; 
Snyder v. Sparks, 73 Nebr. 804, 103 
NW 662. 

N. Y.—Knapp v. Brown, 45 N. Y. 
207, 11 AbbPrNS 118; Herbert v. 
Herbert, 57 HowPr 333. 

Okl.—Lee v. Tonsor, 62 Okl. 14, 161 
P 804; Darlington- -Miller Lumber Co. 
Vv. Lobsitz, 4 Okl. 355, 46 P 481. 

Or.—Myers y. Joseph A. Strow- 
bridee HIStumCOs, SaueOl.s 295, 00) ake 
135, 

S. D.—H. C. Behrens Lumber Co. 
v. Lager, 25 S. D. 139, 125 NW 574. 

Tex.—Wilkerson v. McMurry, (Civ. 
A.) 167 SW 275. 

Utah.—Eccles Lumber Co. vy. Mar- 
tin, 31 Utah 241, 87 P 713. 
, Contractor as agent sce 
63. 

Contract with agent generally sec 
infra § 80. 

35. See statutory provisions; 
generally cases supra note 29. 

36. See cases infra this note; and 
notes 387, 38. 

{a] In the Canadian provinces 
(1) the statutes provide for a lien 
where work is done or materials fur- 
nished at the request of the owner 
and upon his credit, or in his behalf, 
or with his privity or consent, or for 
his direct benefit. Isitt v. Merritt 
Collieries, Ltd., 28 B. C. 62; Eddy Co., 
Ltd. v. Chamberlain, 45 N. B. 261, 37 
DomLR 711; Slattery v, “Lillis, 106 
Ont. L. 697, 6 OntWR 543; Northern 
Piumbing, etc., Co. v. Greene, (Sask.) 
27 DomuR 410, 84 WestLR 293, 10 
WestWkly 283. (2) In order that 
there may be a lien there must be a 
request and one of the other alterna- 
tive conditions named in the stat- 


infra § 


and 


utes. Sterling Lumber Co. v. Jones, 
36 Ont. L. 153, 9 OntWN 487; Slattery 
Veillis; 20. Ontal./ 697, 6>-Ontwar 


543. (3) There must be something 
in the nature of a direct dealing 


between the contractor and _ the 
owner or person whose interest is 
sought to be charged. Marshall 


Brick Co. vy. York Farmers Coloniza- 
tion Co., 54 Can. S.-C: 569, 36 DomLR 
420’ [app dism 35 Ont. L. 542, 9 Ont 
WN 427, 28 DomLR 464]; Eddy Co., 
Ltd. v. Chamberlain, 45 N. B. 261, 37 
DomLR 711; Cut-Rate Glass Co. v. 
Solodinski, 34 Ont. L. 604, 9 OntWN 
163, 25 DomLR 533; Gearing v. Rob- 
inson, 27 Ont. A. 3€4; Graham ov. 
Williams, 8 Ont. 478 [aff 9 Ont. 458]. 
(4) This dealing must result in a 
contract, express or implied. Graham 
v. Williams, supra; Thoreson v. Zum- 
walt, 15 Sask. L. 225, 68 DomLR 713, 
[1922] 1 WestWkly 959. (5); The 
words “privity or consent” are not to 
be isolated and given a meaning un- 
warranted by the context and gen- 
eral scope of the whole act. Graham 
v. Williams, Supra. (6) Mere knowl- 
edge of, or mere consent to, the 
work being done is not sufficient. 
Marshall Brick Co. v. York Farmers 
Colonization Co., 54 Can. S. C. 569, 
36 DomLR 420 [dism app 85 Ont. L. 
542, 9 OntWN 427, 28 DomLR 464]; 
Gearing v. Robinson, 27 Ont. A. 
37. Stewart v. Talbott, 58 Colo. 
146 P 771, AnnCas1916C 1116. 
McCray v. Wotkyns, 41 Cal. 


' Mise. 397, 32 NYS 283. 


364.. 
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sent as is contemplated by the statute, a contract 
is not necessary.*° 
always,*? held that it is not necessary in order 
to constitute the consent contemplated by statute 
that the owner shall have entered into an agree- 
ment or contract, express or impled, to pay or 
become personally liable for the work done or ma- 
terials furnished. Also, the consent of the owner 
to the making of the improvements, although sub- 
jecting his interest to the mechanics’ lens,** does 
not impose upon him any personal liability.** 

v.{ A. 449, 182 P 972. 


Thus it is generally,** but not 


39. See statutory provisions; and 
Great Spirit Springs Co. v. Chicago 
Lumber Co., 47 Kan. 672, 28 P 714; 
Jones v. Menke, 168 N. Y. 61, 60 NE 
H5Ss Pell Wu Baur od sail Neon 3 4 bere 
NE 224 [aff 16 NYS 258]; Schmalz 
v. Mead, 125-N. Y.' 188, 26 NE 251; 
Otis v. Dodd, 90 N. ¥. 336; Burkitt v. 
Harper, 79 N. Y. 273; Rollin v. Cross, 
45 N. Y. 766; Tiley v. Thousand Isl- 
and Hotel Co., 9 Hun (N. Y.) 424; 
Hobby v. Day, 3 NYS 900. 

What constitutes consent see infra 
§§° 1477-118. 

40. ‘Otis v. Dodd, 90 N. Y. 336 
{aff 24 Hun 538]; Husted v. Mathes, 
‘7 N. Y. 388; Marshall v. Cohen, 11 
Contra Sager 
v. Renwick Park, etc., Assoc., 172 
App. Div. 359, 159 NYS 4. 

[a] Statutes distinguished. — 
“Statutes giving liens for improve- 
ments made upon land ‘with the con- 
sent’ or ‘with the permission’ or ‘with 
knowledge’ of the owner of such land, 
or where the owner of the land 
‘knowingly permits improvements to 
be made’ thereon, and statutes of like 
character, differ fundamentally from 
those where the lien must be founded 
on contract with the owner of the 
land. Under the former statutes the 
lien fastens upon the land through 
knowingly submitting or permitting 
it to be improved, plus the actual 
improvement thereof. These stat- 
utes, it would seem, discard the re- 
quirement of an actual contract and 
adopt the theory of estoppel.” Stew- 
art v. Talbott, 58 Colo. 563, 580, 146 
P 771, AnnCasi1916C 1116. 

Construction of Ontario statute 
see supra note 36 [a] (4), (5). 

41. Brown v. Haadock, 199 Mass. 
480, 85 NE 573; Otis v. Dodd, 90 N. Y. 
336; Schwartz & Co., Inc. v. Aimwell 
Co., Inc., 204 App. Div. 769, 198 NYS 
838 [aff 236 N. Y. 672 mem, 142 NH 
330 mem]; Pearce v. Kenney, 152 
App. Div. 638, 137 NYS 475 [rev 75 
Mise. 328, 135 NYS 537]; Hellwig v. 
Blumerberg, 5 Silv. Sup. 290, 7 NYS 
746; Ross v. Simon, 16 Daly 159, 9 
NYS 536, 10 NYS 742; Marshall v. 
Cohen, 11 Mise. 397, 32 NYS 283. 
See Sager aval Renwick Park, etc,, As- 
soc., 172 App. Div. 359, 367, 159 NYS 
4 (“The statute contempiates that 
the owner of property shall not be 
charged with the cost of improve- 
ments made upon his premises with- 
out such an assent to such improve- 
ments as would morally obligate him 
to pay for the same’’). But see 
Plattsburgh Gas, ete., Co. v. Miller, 
211 App. Div. 623, 207 NYS 335 [rev 
123 Misc. 651, 206 NYS 42] (a prop- 
erty owner, who had the right to use 
part of the water impounaed by a 
dam not owned by him and not ad- 
jacent to his property, was not liable 
for a share of the expense of ex- 
traordinary repairs to the dam, 
amounting to a partial reconstruc- 
tion, and his property was not sub- 
ject to a lien, in the absence of an 
agreement to pay part of such ex- 
penses, although the repairs were 
made with his knowledge and con- 


sent). 

42. Avery v. Smith, 96 Conn. 2238, 
113 A 3138; Peck v. Brush, 90 Conn. 
651, 98 A 561. 

4%. See cases supra note 39. 

44, Smith v. O’Donnell, 15 Misc. 
98, 36 NYS 480; Coorsen v. Ziehl, 


103 Wis. 381. 79 NW 562, 
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[§ 74] b. Extras. It is usually held that, where 
the contract is for a building generally, extras sub- 
sequently ordered will be covered by the len,*® 
at least where provision for extras is made in the 
original contract*® or in an extension or modifica- 
tion thereof,*’ but not where there is no contract 
provision covering the extra work or material*® 
or where there is such a provision, but conditions 
attached thereto have not been complied with? or 
Everything which must be done and fur- 


waived.°° 
nished in order duly to perform 


of course, covered by the contract price, and does 


not give rise to a lien as extras.°! 
[§ 75] c. Damages.*? 


contract.>% 


45. Dak.—McCormack y. Phillips, 
4 Dak. 506, 34 NW 39. 

1ll.—Martine v. Nelson, 51 Ill. 422. 

Iowa.—Wetmore vy. Marsh, 81 Iowa 
677, 47 NW.1021. 

PS or ae v. Barrow, 11 Allen 
Mo.—Kick v. Doerste, 45 Mo. A. 134. 
Nebr.—Lincoln Sav., ete., Assoc. v. 

Webber, 94 Nebr. 698, 144 NW 245. 
N. Y.—Costello v. Dale, 3 Thomps. 

& C. 493; Meehan v. Williams, 2 Daly 

367, 36 HowPr 73; McAuley vy. Mil- 

OrUmie dt salva oles | OLic dol., GO. Ms 

Dusenbury, 47 Misc. 450, 95 NYS 

959; Marshall v. Cohen, 11 Misc. 397, 

32 NYS 283; Cassidy v. Fontham, 14 

NEY Se libie 
Pa.—Resh ‘Vv. Able, 90 “Pa. 153; 

Brown v. Kolb, 8 Pa. Super. 4138, 43 

WKlyNC 26. 

Tex.—Zollars v. Snyder, 94 SW 1096. 

Wash.—Evans vy. Goist, 90 Wash. 
100, 104, 155 P 780 [quot Cyc]. 

Wis.—Laycock v. Parker, 103 Wis. 
161.°79. NW 327. 

46. Pullis v. Hoffman, 28 Mo. A. 
666; Morgan vy. Stevens, 6 AbbNCas 
CNe Yiie SDs ‘ 

{a] Provision for alteration of 
plans.—Where the original contract 
is for a specific sum of money, but 
with an éxpress provision for altera- 
tions and changes in the plans, and 
an agreement by the owner to pay 
what is equitable and just, any in- 
creased work, growing out of such 
alteration in the plans, is not extra 
work, but is fully within the con- 
tract, although not named in the 
specifications, and the lien of a sub- 
contractor attaches to the money due 
for such additional work as com- 
pletely as to the work done under 
-the specifications. Brown y. Lowell, 


79 Ill. 484. 
47. Wade v. Wyker, 171 Ala. 466, 
55 S 141; McCarthy Lumber, etc., 


Constr, Co. v. Kinder; 206 Mo. A, 287, 
ares 1024; Bruns v. Braun, 35 Mo. 
A. 337. 


48. Mich.—Gier v. Daiber, 148 
Mich: 190, 111 NW 773. 

Mo.—Ward v. Nolde, 259 Mo. 285, 
168 SW 596. 

Ni) -Y-—-Boley> v., Alger, 4 °H. 7D; 


Simcha To. 

* Or.—Hoskins v. Powder Land, etc., 

WOn Oe Olde Lire COmden ade 
Wis.—Siebrecht v. Hogan, 99 Wis. 

437, 75 NW 71. 


{a] Provision in = specifications 
only.—Where, in filing a mechanic’s 
lien, the building contract filed 


therewith contains no mention of ex- 
tra work, although the contract re- 
fers to the specifications, which con- 
tain a provision therefor, the lien 
does not attach for any extra work. 


Wright v. Meyer, (Tex. Civ. A.) 25 
Sw 1122. 
49. Boots v. Steinberg, 100 Mich. 


134, 58 NW 657; Coorsen v. Ziehl, 
103 Wis. 381, 79 NW 562; Siebrecht 


A mechanie’s lien will not 
be allowed for unliquidated damages for breach of 
Thus there is no lien for damages sus- 
tained by the contractor by reason of a breach of 
the contract by the owner,°* or damages of pro- 
test on an acceptance given for work and labor.®® 


MECHANICS’ LIENS 


the contract 1s, 


[§§ 74-76 


Neither is a subcontractor entitled to a lien for 
damages and expense incurred through idleness,°° 
or on account of work made necessary by the default 
or negligence of the principal contractor,” or for 
breach of contract on his part.** it | 
been held that, where a contract for a public im- 
provement provides for reimbursement of the con- 
tractor for loss sustained by him by reason of the 
failure of the other party to comply with certain 
provisions of the contract, so-called damages which 
are in fact due the contractor as reimbursements 
in accordance with provisions of the contract are 


However, it has 


money due the contractor under the contract, within 


[§ 76] a. 


Owner.°° 
with whom the 
made, does not 


v. Hogan, 99 Wis. 437, 75 NW 71. 
And see cases infra this note. 

[a] Contractual restrictions as to 
extras.—(1) Where the contract pro- 
vided that no extras were to be 
allowed unless expressly ordered, and 
payments for the same expressly 
agreed for in writing by the proprie- 
tors or architects, extras could not 
be allowed unless a writng was 
proved. Wood v. Stringer, 20 Ont. 
148. (2) When a contract for build- 
ing a house provided that no claim 
should be made for extra work which 
was not indorsed on the contract, 
work performed in putting in a catch 
basin which was not mentioned in 
the contract or specifications was ex- 
tra work, for which the contractor 
was not entitled to a lien; but where 
the specifications accompanying the 
contract provided for drains in the 
cellar, and for blasting rock, the con- 
tractor was entitled to a lien for 
blasting for such drains, such work 
being provided for in the contract, 
and necessary to the completion of 
the house; although the price to be 
paid for such blasting was not set 
forth in the contract. Lee v. Bray- 
COM CUS RIL. 282 > Any woo. (3) 
Where a contract between a con- 
tractor and subcontractor provided 
that the architect might direct alter- 
ations only by a written agreement 
with the contractor in advance, the 
subcontractor is not entitled to re- 
eover for extras furnished without 
the consent or authority of the con- 
tractor. Ponti v. Eckels, 129 Wis. 26, 
108 NW 62. 

50. Coorsen v. Ziehl, 103 Wis. 381, 
79 NW 562; Siebrecht v. Hogan, 99 
Wis. 437, 75 NW 71. 

51. Central Trust Co. v. Condon, 
67 Fed. 84, 14 CCA 314; Morgan v. 
Stevens, 6 AbbNCas (N. Y.) 356; Hos- 
kins v. Powder Land, etc., Co., 90 Or. 
217; 176 P 124; Mills v. Paul, (Tex. 
Civ. A.) 30 SW 558. 

[a] Remedying faulty construc- 
tion.—A contractor has no lien for 
extra labor and material furnished 
by him in an attempt to make good 
or remedy faulty construction. Fer- 
guson v. Christensen, 59 Colo. 42, 147 
P 352. 

52. Cross references: 

SA of claim generally see supra 

§ 56. : 

Necessity of actual: 
Furnishing of materials see supra 
62 


Performance of labor see supra § 
oT. 

Nonperformance of contract by con- 
tractor, effect on right to lien of: 
Contractor see infra § 148. ( 
Subcontractor see infra §§ 170-172. 

Personal judgment for damages in 


action to enforce lien see infra 
ECET IN. 
53. U. S.—Haskell v. McClintic- 


Marshall Co., 289 Fed. 405 [mod 281 


the meaning of a statute allowing a lien on the 
money due the contractor under the contract.®® 

Subsequent Marriage or Death of 
The death of the owner of the property, 


contract for an improvement was 
affect the right of lien claimants 


Fed. 166]. 

Fla.—St. Johns, etc, R. 
Bartola, 28 Fla. 82, 9 S 853. 

N. Y.—J. C. Whritenour Co. v. Co- 
lonial Homes Co., 209 App. Div. 676, 
205 NYS 299; Higgins v. G.'’ Piel Co., 
208 App. Div. 729, 202 NYS. 874; 
Doll v. Coogan, 48 App. Div. 121, 62 
NYS 627. ‘ 

Pa.—Dyer v, Wallace, 264 Pa. 169, 
107 A 754. 

Utah.—Garland v. Bear Lake, ete., 
Waterworks, etc., Co., 9 Utah 350, 34 
P-368" Taff’ 164 U.. S, 1, 27 -SCt- 7," 4h 
L. ed. 327]. 

Ont.—Seaman vy. Canadian Stewart 
Co., 2 OntWN 576, 18 OntWR 56. 

[a] Before or after commence- 
ment of work.—‘If the party con- 
tracting for the labor or materials 
retuses to comply with thé contract 
before the other party has done any 
work or furnished any materials, the 
latter has his right to damages, and 
the ordinary remedy to recover them, 
but in that case there is no .-me- 
chanie’s lien. If, after the latter 
commences work or furnishes some 
material, the former refused to per- 
mit him to complete the work or 
furnish more material, the party who 
has done some of the work or fur- 
nished some material, upon filing the 
statement required, has a lien to that 
extent, and may avail himself of the 
remedy to enforce it.” Garland v. 
Beer Lake, ete., Waterworks, etc., 
Co. 9) Wtahiss50.. 3oooyi3 4 ee Bee EaiD 
164° Ui Soot, Le SCte7; 41 Lied. o2iels 

54. Hale v. Johnson, 6 Kan. 137; 
Pardue v. Missouri Pac. R. Co., 52 
Nebr. 201, 71 NW 1022; Morgan y. 
Taylor, 15 Daly 304, 5 NYS 920 {aff 
128 N. Y. 622, 28 NE 253]; Dennis- 
toun v. McAllister, 4 E. D. Smith (N. 
Y.) 729; Wolf v. Horn, 12 Misc. 100, 
33 NYS 173; Seeman v. Biemann, 108 
Wis. 3865, 84 NW 490. 

55. Bradbury v. Idaho, etc., Land 
impr: Cot, 2) Ida. (Giasbr) 8239; foe 


CO:amy> 


1620 [aff 132 U. S. 509, 10 SCt 177, 33 


L. ed. 433]. 


56. Tabor v. Armstrong, 9 Colo. 


1285, 12 P 157; Siebrecht v. Hogan, 99 


Wis. 437,75 NW 71. 

5'7. See cases supra note 56. 

58. Dennistoun v. McAllister, 4 E. 
D. Smith’ CN. YY.) 729; Wolf v. Horn, 
12 Mise. 100, 33 NYS 173; Dudley v. 
Jones, (Tex. Civ: A.) 25. -SW 994: 
Seeman vy. Biemann, 108 Wis. 365, 
84 NW 490; Siebrecht v. Hogan, 9y 


| Wis. 437, 75 NW. 71. 


59. Hood v: Community High 


School Dist. No. 304, 223 Ill. A, 451. 


60. Cross references: 

Contract by married womeén gener- 
ally see infra § 86. 

Death of contractor, effect on rights 
of subcontractor, laborer, or ma- 
terialman see infra § 153. ’ 

Priority between mechanics’ liens an@ 
other claims against decedent’s es- 
tate see infra § 403.. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


a 


* 


* 
¥ 


fa 


§§ 76-78] 


to perfect and enforce their lens.*t 
:a feme sole contracts for improvements upon her 
Jands, her subsequent marriage before the improve- 
ments are completed does not in any way affect the 


‘mechanics’ hens therefor.®? 


[§ 77] 2. Who May Contract or Consent—a. Gen- 
Mechanies’ liens 
for materials furnished or labor performed in the 
improvement of property exist purely by virtue of 
‘statutes,°* and only such persons as are within the | 
provisions of the statute can subject property to 
such a hen under contracts for its improvement.** | 
The len being a mere incident to the legal liability | 
to pay the debt,®° it is necessary that the contract- 
ing owner should have the capacity to make a 
The power of an owner to make 
contracts is not exhausted when he has entered 
into an agreement with one person, which contains — 
a covenant against liens;®’ he may make new con- 


eral Principles—(1) In General. 


-valid contract.®® 


tracts with other persons.°§ 


{§ 78] (2) Ownership. Some 


statutes define the-term ‘‘owner’’ as used therein.®® 


61. Ark.—Richardson Vv. Hickman, 
32 Ark. 406. 
as mae eer ee v. Westbrook, 74 Ga. 
** Ind.—McGrew v. McCarty, 78 Ind. 
496; Pifer v. Ward, 8 Blackf. 252. 
- ITowa.—Stewart v. Whicher, 168 
269, 150 NW 64, 67 [cit eyed 
2A J.—Robins v. Bunn, 34 N. J. L. 


N. H.—Russell v: Howell, 74 N. H. 
551, 69.A,886. [cit Cyc]. 

Oh.—Holbrook'’ ‘v. Ives, 44 Oh. St. 
516, 9 NE 228. [rev 9 Oh. Dec. 


I owa 
N. 


v. Webb, 2 Disn. 430. 


Pa.—Wagner v. Manbeck, 18 Pa. 


Con 4 71. 

[a] Application of rule-—Where a 
contractor had furnished materials 
‘and almost completed a house when 
the owner died,‘and under an agree- 
ment with the administrator the con- 
tractor completed the work within a 
few days, the owner’s death did not 
affect the lien. Boynton v. West- 
brook, 74 Ga. 68. 

[b] In New York (1) under some 
‘of the earlier statutes the right to 
file a mechanic’s lien for materials 
furnished and labor performed ter- 
minated upon the death of 
heirs 


as against his- (Tubridy v. 


Wright, 144 N. Y. 519, 39 NE 640, 43. 
AmSR 776 [aff 7 Misc. 403, 27 NYS) 


978]; Leavy v. Gardner, 63 N. Y. 624; 
Brown v. Zeiss, 9 Daly 240; Meyers 
v. Bennett, 7.Daly 471; Crystal v. 
Flanelly, 2 E. D. Smith 583); (2) but 
the rule was otherwise under L. 
1862) ec 478 applicable to Kings and 
ueens Counties (Marryatt v. Riley, 
2 AbbNCas 119), (3) and the present 
New York statute expressly provides 
that the validity of the lien and the 
right to file a notice thereof shall 
not be affected by the death of the 
‘owner before notice of the lien 
filed (Lien L:.§ 10). 
trary was held in an early case. 
Dobbs v. Enearl, 4 Wis. 451. 


lished by Gen. L. (1874) c 272. 


, 62. Caldwell v. Asbury, 29 Ind. 
“461. 

63. See supra § 3. 

64. Johnston v. Bennett, 6 Colo. 
A. 362, 40 P 847. 

65. See supra § 1. 

66. Cornell v. Barney, 94 N.. Y. 


8°24; Knapp v. Brown, 45 N. Y. 207; 
Choteau v. Thompson, 2 Oh. ‘St. 114. 
Capacity of: 
Infants see infra § 90. 
Married women see infra § 86. 
* 67. Spring Brook Lumber Co. v. 
Watkins, 26 Pa. Super. 199. 
68. Spring Brook Lumber Coa Vv. 
Watkins, supra. 


(Re- | ° 
print) 96, 10 CincLBul 414]; Williams’ 


win Alta. 1a. 


the, 
owner and no lien could be acquired |’ 


is| 
| create a lien thereon for such 
{c] In Wisconsin (1) the con- 


(2) But, 
the rule stated in the text was estab-| 
| ménts were made. 


‘MECHANICS’ LIENS 


Also, where | 
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An owner, within the meaning of such statutes, is 
a person who has any estate or interest’! in the 
property which is assignable, transferable, or eon- 
veyable’? and which the court may order sold." 


While a person who has a fee simple estate is, of 


the statute. 


land, 


course, an owner,’* a person need not be the abso- 
lute owner?® nor own a fee in the land’® in order 
to be an owner within the meaning of the statutes. 
It is sometimes declared generally that the owner 
of either the legal’? or equitable’® title is within 
However, legal title to the land upon 
which a mechanic’s lien is claimed is not neces- 
sarily conelusive of the right to a lien upon such 
or upon a structure which has been con- 
structed thereon;7® a contract with the holder of 
the mere legal title cannot give rise to a lien where 
the equitable owner is in open, visible, and ex- 
clusive possession;®° and a naked equitable right, 
which might be enforced in equity, to reinvest “the 


grantor with the title which had passed, does not 


mechanics’ lien 


69. Hoekstra v. Chambers-Wylie 
Memorial Presb. Church, 
per. 405; Humphreville v. Engle, 28 
Pa. Dist. 1019; Cut-Rate Plate Glass 
Cor av. Solodin’ski, 34 Ont. L. 604, 9 
OntWN 163, 25 DomLR 533; Galvin 
Walston Lumber Co. v. McKinnon, 
4 Sask. L. 68. 

70. Humphreville v. Engle, 28 Pa. 


Dist. 1019 (reciting a Statute so! 
providing); Prentice v. Brown, 7: 
Alta. -L. 454, 17 DomLR (36, 28 West! 
LR 226, 6 WestWkly 989. r 

71... ‘Sorg v..Crandall, 233 Ill. 79,; 
‘84 NE 181;.-Matot v. Barnheisel, 212 
|Ill... A. 489; Humphreville v. Engle, 


28 Pa. ‘Dist. 1019; Prentice v. Brown, 
454,_17 DomLR 36, 28 
WestLR ‘226, 6 WestWkly 989. 

[a]. Recovery not dependent upon 
quantum of defendant’s interest.— 
Van Billiard v. Nace, 1 Grant (Pa.) 
30. 

72. Florman v. El Paso County 
School Dist. No. 11, 6 Colo. A. 319, 40 
P 469. See Webber Lumber, etc., Co. 
v. Erickson, 216 Mass. 81, 102 NE 940 
(discussing the point). 

73. Hines v. Hollingsworth-Young 
Hardware Co.,-178 Ky. 233, 198 SW 
716, 4. ALR 1018; Benjamin v. Wilson, 
84 Minn. 517, 26 NW 725. 

74 oS Va, Ven LOG CLS. WOO etl. sob as 
Ward v. Nolde, 259 Mo. 285, 168 SW 


596. 

75. Lindholm v. Hamilton, 159 
Minn. 81, 198 NW 289; Benjamin vy. 
Wilson, 34 Minn, 517, 26 NW 725. 

{a] Payment for, and control of, 
property.—A person who buys land 
and pays therefor, procures deeds 
therefor to be made in the name of 
another as trustee and in the name 
of his son, and who is in possession 
and control of the property at all 
times thereafter until the comopietion 
of the improvements thereon made 
under a contract with him, has a 
sufficient ownership in such land to 
im- 
provements as against his son to 
whom the deeds were ,never deliv- 
ered’ and who had no knowledge 
thereof until after such improve- 
Hamilton vy. Whit- 
son, 5 Kan. A. 347, 48 P 462. 

76. Ill.—Paulsen v. Manske, 126 
Ill. 72, 18 NE 275, 9 AmSR 532 note 
[aff 24 Tl. A. 95]; Tracy v. Rogers, 
69 Ill. 662; McCarty v. Carter, 4Y x11. 
53, 95 AmD 572; Portoues v. Holmes, 
Stor Ay 312 [aff 1320111. 377, 23 NE 

Iowa.—Monroe v. West, 12 Iowa 
119, 79 AmD 524; Reed v. Houston, 
12 Iowa 35; Redman v. Williamson, 
2 Iowa 488. 

Kan.—Badger Lumber Co. v. Ma- 
lone, 8 Kan. A. 121, 54 P 692. 

Mass.—Webber Lumber, etc., Co. 
v. Erickson, 216 Mass. 81, 102 NE 


constitute him the owner within the statute.*? 
person making the contract must have some kind 


51 Pa. Su-! 


The 


940. 

Mo.—Westport Lumber. Co. 
Harris, 131 Mo. A. 94, 110 SW 609. 

Oh.—Dakin v; Lecklider, 19 Oh. Cir. 
Ct. 24, 10, Oh. Cir. Dec. 308. 

77. Westport Lumber Co. Vv. 
Harris, £31 Mo. A. 94; 110 SW 609; 
Prentice v. Brown, 7 Alta. \L.. 454, 17 
DomLR 36, 28 WestLR 226, 6 . West 


v. 


Wkiy 989. 
78. Minn.—Atkins y.. Little, 17 
Minn. 342. 
Mo.—Westport Lumber. Co. 
Harris, 131 Mo, A..94, 110,.SW 609... 
S. C.—Ridgeway v. Broadway, Oia 


Ss. a 544, 75 SH .132. 
“J. F. Anderson ‘Lumber Co. 
Vv. ers 25 S. D. 624, 127 NW 643. 

W. Va.—Biddle Concrete Co. v. Mc- 
Olvin, 90 W. Va. 760, 111. SE 843. 

Alta.—Prentice v. Brown, 7. Alta. 
L. 454,,17 DomLR 36; 28 WestLR 
226, 6 WestWkly 989. 

fa] Apparent equitable ownership 
sufficient.—Chicago Lumber Co. v. 
Dillon, 13 Colo. A, 196, 56 P 989. 

{b] Estoppel.—A person who pur- 
chases lands from the equitable 
owner thereof, and, in pursuance of 
an agreement with him, procures a 
ditect conveyance from the holder 
of the legal title, by paying a bal- 
ance due him from: the equitable 
owner, is estopped to claim that the 
latter was not the owner, as against 
one claiming a materialman’s lien 
under a contract with him. Atkins 
v. Little, 17 Minn. 342. 

[ec] What constitutes equitable 
ownership.—(1) Where property was 
purchased by the lender for the bor- 
rower’s benefit, and at his request, 
and with the money lent, and the 
deed was taken in the lender’s name 
as a convenient method of evidencing 
a vendor’s lien which the lender was 
to have, the equitable title was in 
the borrower, and as to him it was 
no defense to a mechanic’s lien 
created by him that the’ property 
was not his. Geisberg v. Mutual 
Bldg.;, etc., Assoc., (Tex. Civ. A.) 60 
SW 478. (2) A person who has made 
an absolute gift of the land before 
making the contract in question does 
not become an equitable owner of the 
land by undertaking to make a gift 
of the building being erected there- 
on. Avery v. Smith, 96 Conn. 223, 
113 A-313. 

Equitable owner under dry trust 
see infra § 106. 

79. Empire Land, étc., Co. v. Eng- 
ley, 18 Colo. 388, 33 P 153. 

Trustee see infra § 106. | 
sae Marston y. Stickney, 60 N. H. 

Effect of possession generally see 
infra §579. 

81. Griffin v. Seymour, 15 Colo, A. 
487, 63 P 809. 
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ef ownership,®? and ordinarily he must have some 
estate or interest in the land,®* that is, a mechanic’s 
lien on land cannot be acquired under a contract 
with a person who, at the time thereof, has no 
right, title, or interest in the land and who does 
not act with the consent of or as the agent of 
the true owner ;8* and it has been held immaterial 
that he subsequently acquires title to the property.*® 
However, under a few statutes a lien may be 
acquired on the building or improvement under a 
contract with a person who is the owner of the 
building or improvement but has no legal title to 
The owner of one of several adjoining 
lots cannot, in the absence of any agency, so con- 
tract as to charge the other lots with a lien,*” 
or so as to charge his own lot with a len for 
work done on the adjoining lots.*§ 


the land.®® 


82. Iowa—Dierks v. Walrod, 66 
Iowa 354, 23 NW 751. 

Kan.—Lang v. Adams, 71 Kan. 309, 
30_P* 593. 

Pa.—Newell v. Haworth, 66 Pa. 
363. 

Va.—Feuchtenberger v. William- 
son, 137 Va. 578, 120 SE 257. 

Wash.—Nelson v. Clerf, 4 Wash. 
405, 30 P 716. 

83. Linden Inv. Co. v. Honstain 
-Bros. Co., 221 Fed. 178, 136 CCA 12] 
(under North Dakota statute); Tracy 
v. Rogers, 69 Ill. 662; Beaver Lum- 
ber Co. v. Saskatchewan Trust Co., 
(Sask.) 67 DomLR 699, [1922] 3 West 
Wkly 120 [rev on other grounds 16 
Sask. L. 232, 70 DomLR 690, [1922] 
3 WestWkly 1061]. 

[a] Subsequent removal of build- 
ing.—The erection of a house upon 
land to which no title is pretended 
by the person for whom the house 
is erected cannot give a lien upon 
either the house or the lot. Conse- 
quently the removal of the house to 
another lot which is owned by the 
person for whom the house was 
erected will transfer no lien to such 


ee Underhill v. Corwin, 15 Ill. 
€4. U. S—Forbes v. Gracey, 94 U. 


S. 762, 24 L. ed. 313. 
Ark.—Williams v. Humphrey, 134 
SW 939; Hoffman v. McFadden, 56 
Ark. 217, 19 SW 7538, 35 AmSR 101; 
Galbreath v. Davidson, 25 Ark. 490, 
99 AmD 233; Brown v. Morison, 5 
Ark. 217. 
Cal.—Fresno Loan, Bank v. 
715, 49 


Husted, 5 Cal. 
Colo.—Stewart v. Talbott, 58 Colo. 


etc., 
Unrep. Cas. 
P 195 


563, 146 P° 771, AnnCasi916C 1116; 
Johnston v. Bennett, 6 Colo. A. 362, 
40 P 847. 


Fla.—National Bank v. Williams, 
38 Fla. 305, 20 S 931. 
ji Ga.—Powers v. Armstrong, 19 Ga. 
27. 

Ida.—Idaho Gold Min. Co. v. Win- 
4 tae 6 Ida. 729, 59 P 533, 96 AmSR 
90. 

Ill.—Campbell v. Jacobson, 145 Ill. 


389, 34 NE 389 [aff 46 Ill. A. 287]; 
Baxter v. Hutchings, 49 Ill. 116; Cox 
v. Colles, 17 Ill. A. 503; Geary v. 
Hennessy, 9 Ill. A. 17; Austin v, 
Wohler, 5 Il. A. 300. 

Ind.—Adams v. Buhler, 116 Ind. 


100, 18 NE 269; Ogg v. Tate, 52 Ind. 
159; Colter v. Frese, 45 Ind. 96; Wind- 
fall Natural Gas, etc., Co. v. Roe, 41 
Ind. A. 687, 84 NE 996; Barnett v. 
Stevens, 16 Ind. A. 420, 43 NE 661, 
45 NE 485; Clark v. Maxwell, 12 Ind. 
A. 199, 40 NE 274. 
Ilowa.—Wilkins v. Litchfield, 69 
Iowa 465, 29 NW 447; Neilson v. Iowa 
Eastern R. Co., 51 Iowa 184, 1 NW 
434, 338 AmR 124; Price v. Seydel, 46 
Iowa 696; Heaton v. Horr, 42 Iowa 
187; Miller v. Hollingsworth, 33 Iowa 


224. 
41 Kan. 537, 


Kan.—Huff v. Jolly, 
21 P 646. 
Me.—Conner v. Lewis, 16 Me. 268. 


MECHANICS’ LIENS 


made.®? Other 


However, per- 


Mass.—Batchelder v. Hutchinson, 
161 Mass. 462, 37 NE 452; Stevens v. 
Lincoln, 114 Mass. 476; Belding v. 
Cushing, 1 Gray 576; Thaxter v. 
Williams, 14 Pick. 49. 

Mich.—Knapp Electrical Works v. 
Mecosta Electric Co., 110 Mich. 547, 
68 NW 245; Brennan v. Miller, 97 
Mich. 182, 56 NW _ 354; Wagar Vv. 
Briscoe, 38 Mich. 587; Clark v. Ray- 
mond, 37 Mich. 456. 

Miss.—Laud y. Muirhead, 31 Miss. 
89. 

Mo.—Porter v. Tooke, 35 Mo. 107. 

Nebr.—Bloomer v. Nolan, 36 Nebr. 
51, 53 NW 1039, 38 AmSR 690. 

N. H.—Jacobs v. Knapp, 50 N. H. 
713 


N. Y.—Cornell v. Barney, 94 N. Y. 


394; Muldoen v. Pitt, 54 N. Y. 269; 
Knapp v. Brown, 45 N. Y. 207, 11 
AbbP1NS 118; Lowry v. Woolsey, 


83 Hun 257, 31 NYS 1101 [aff 146 N. 
Y. 375 mem, 41 NE 89 mem]; Rob- 
bins v. Arendt, 4 Misc. 196, 23 NYS 
1019; Dresel v. French, 7. HowPr 
350. 

N. C.—Thompson v. Taylor, 110 N. 
Ce a on SE 613. 

D.—Gull River Lumber Co. v. 
Beene 9 N. D. 485, 84 NW 349. 

Oo Pu Sy, Mortgage, etc., Co. Vv. 
Wood. 19 Oh. Cir. Ct, 358, 10 "Oh. Cir. 
Dec. 324. 

Or.—Hunter v. Cordon, 82 Or. 443, 
52 P 182; Cross v. Tscharnig, 27 Or. 
49, 39 P 540; Sellwood Lumber Co. v. 
Monnell, 26 Or. 26.0, 05,2 66, 

Pa.—Weaver Vv. Sheeler, 118 Pa. 634, 


12 A 558; Bruner v. Sheik, 9 Watts 
& S. 119; Leslie v. Leonard, LO ea. 
Super. 548. 


Tex.—Sheer v. Cummings, 80 Tex. 
294, 16 SW 387; Galveston Exhibition 
Assoc. v. Perkins, 80 Tex. 62, 15 SW 
633; Penfield v. Harris, 7 Tex. Civ. A. 
659, 27 SW 762; Smith v. Huckaby, 
4 Tex. Civ. A. 80, 22 SW 397. 

Utah.—Morrison v. Clark, 20 Utah 
432, 59 P 235, 77 AmSR 924. 

Vt.—Greene v. McDonald, 70 Vt. 
372, 40 A 1085; Hinckley, etc., Iron 
Co. v. James, 51 Vt. 240; Kenny v. 
Gage, 33 Vt. 302. 

Ne te v. | Davis), 2 Wyo. 

Ont.—Gearing v. Robinson, 27 Ont. 
A. 364. 

Sask.—Beaver Lumber Co. v. Sas- 
katchewan General Trusts Co., 16 
Sask. L. 232, 70 DomLR 690, [1922] 
3 WestWkly 1061 [rev 67 DomLR 
699, [1922] 3 WestWkly 120]; Beaver 
Lumber Co. v. Juen, 16 Sask. L. 136, 
[1923] 1 DomLR 170, [1922] 3 West 
Wkly 774; Galvin Watson Lumber 
Co. v. McKinnon, 4 Sask. L. 68. 

[a] A grantor, after he has con- 
veyed the land, cannot, any more 
than any other stranger to the title, 
contract for improvements upon the 
land so as to subject it to mechanics’ 
liens. Des Moines Sav. Bank y. 
Goode, 106 Iowa 568, 76 NW 825. 

85. Johnston v. Bennett, 6 Colo. 
A. 362, 40 P 847; Howard v. Veazie, 3 
Gray (Mass.) 233. 


[§ 78 


sons owning two or more lots in severalty may 
make a joint contract for the erection of buildings 
on the lots;*® and where several persons contract 
for the improvement of land owned by one of them 
only, mechanics’ liens will attach to the property. oy 

Person for whose benefit improvement is made. 
In some jurisdictions the statutes provide that the 
word ‘‘owner,’’ as used therein, shall include every 
person for whose immediate use or benefit the build- 
ing, erection, or improvement shall be made." 
Some courts, construing this statute in connection 
with other statutes, deem an owner to be a per- 
son who owns an interest in the land and for 
whose immediate use and benefit the improvement is 


courts hold that the purpose of 


the statute is to enlarge®* rather than limit®* the 
ordinary definition of the word ‘‘ 


owner.’’ Under 


Attaching of lien to larger inter- 
est trae none eof acquired see infra 


§ 352 
86. Cal.—Lineck v. Meikeljohn, 2 
Cal. A. 506, 84 P 309. 


Jowa.—Lane v. Snow, 66 Iowa 544, 
24 NW 35 

Mich.—Carland vy. United Engi- 
neering Co., 209 Mich. 244, 176 Nv W 
564; Fuller v. Detroit Loan, etc., 
Assoc., 119 Mich. 71, 77 NW 642. 

Minn.—Benjamin v. Wilson, 34 
Minn. 517, 26 NW 725. 

Miss.—Planters’ Lumber Co. 
Tompkins, 111 Miss. 307, 71 S 565; 
cco ae, v. Sinelair, 43 Miss, 


ee -—Seaman v. Paddock, 51 Mo. A. 

N. Y.—Muldoon vy. Pitt, 4 Daly 105 
[aff 54 N. Y. 269]. 

{a] Application of statute.—(1) 
Under such a statute it is essential 
to the acquisition of a lien on the 
building, structure, or improvement 
that the person making the contract 
Shall have some ownership in the 
building or improvement. Stewart v. 
Talbott, 58 Colo. 563, 146 P 771, Ann 
Cas1916C 1116. (2) The statute does 
not apply where the person making 
the contract has a legal estate in the 


Vv. 


land. Restrick Lumber Co. v. Wy- 
a 164 Mich, 71, 128 NW 
by 


Lien as attaching to building alone 
see infra § 343. 

87. Johnston v. 
A. 362, 40 P 847. 

88. Johnston v. Bennett, supra. 

89. eat iS v. Reed, 13 AbbPr 
CNG Oye eng 

[a] Scenes held. not joint.— 
Campaigne v. Carver, 35 Ont. L. 232, 
27 DomLR 76, 

Cross references: 
rte by joint owners see infra 


Bennett, 6 Colo. 


Filing joint claim see infra § 213. 
Lien as attaching to property of 
Separate Owners see intra § 349. 
$0. Mellor v. Valentine, 38 Colo. 
255; Roach v. Chapin, 27 Ill. 194; 
Van Court v. Bushnell, vA Se 624: 
Real Hst., etc., Co. v. Phillips, 90 Ma. 


515, 45 A 174; Mandeville v. Reed, 
13 AbbPr (N. Y.) 173. 
91. Veale Lumber Co. v. Brown, 


197 Iowa 240, 195 NW 248; Kimball 
Bros, Co. v. Fehleisen, 184 Iowa 1109, 
169 NW 445; Webster City Steel Ra- 
diator Co. v. Chamberlin, 137 Iowa 
717, 115 NW 504; Hoag v. Hay, 103 
Iowa 291, 72 NW 525; Ward v. Nolde, 
259 Mo. "285, 168 SW 596; Marshall 
v. Hall, (Mo. A.) 200 SW 770; John- 
oi v. Soliday, 19 N. D. 463, 126 NW 

92. Johnson v. Soliday, supra. 

93. Ward v. Nolde, 259 Mo, 285, 
297, 168 SW 596. 

“The phrase is undoubtedly used to 
include persons who would not be 
considered owners in the ordinary ac- 
ceptance of that term.” Ward vV. 
Nolde, supra, 

94. Ward v. Nolde, supra. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


ae 
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the latter construction a person who owns both the 
building and the fee is an owner regardless of 


- whether ‘or not the improvement is made for his 


immediate benefit. 

Notice and inquiry.°° A person contracting to 
furnish labor or materials for the improvement 
of property is charged with the duty of ascertain- 
ing the existence, nature, and extent of the title 
or interest, if any, of the person with whom he 
contracts.°? He is bound to take notice of mat- 
ters shown by the public records,** and is put upon 
inquiry by the fact that the title to the property 
is not in the name of the party making the con- 
tract,9® or by knowledge that, although in posses- 
sion, he is not the owner of the premises.? 

Estoppel. Where a contract for an improvement 
upon land is made with one who has no interest 
in the land but who fraudulently represents that 
he is the owner, and the true owner stands by 
and connives at the representation of such person 
that he is the owner, the true owner will be 
estopped to assert his ownership so as to defeat 
the mechanics’ liens claimed for such improvement.” 
However, a person is not entitled to a len on 
the ground of. estoppel where he had notice from 
the public records that the person with whom he 
contracted,* or, where the contract was with an 
agent, the principal of such person,* was not the 
owner., Also, an estoppel does not result from 
mere knowledge by the owner of the making of 
the improvement, not accompanied by. any conceal- 
ment or deceit on his part. 


MECHANICS’ LIENS 


(40 C.5.] 95 


[§ 79] (3) Possession.® Persons about to furnish 
labor or materials for the making of an improve- 
ment on real estate must take notice of the rights 
of persons in possession,’ and the extent of their 
interest. However, possession of land is not nec- 
essarily conclusive of the right to a lien thereon.’ 
A lien does not arise under a contract with ‘a per- 
son wrongfully or fraudulently in possession ;'° 
and the weight of authority supports the view that 
the mere fact that a person is in lawful posses- 
sion and control of land does not give him au- 
thority to subject it to a mechanic’ s lien,'2 but 
in some cases mere possession has been held to 
involve such right and interest as makes the pos- 
sessor an owner’ within the Mechanics’ Lien Law, 
so that the lien attaches to such interest and 
possession and right of possession if such right 
exists. A mere momentary seizin is not sufti- 
cient to support a mechaniec’s lien.'® 

Actual or constructive possession. Where the 
person making the contract has some estate in the 
land and is in constructive possession, his estate 
can be subjected to the lien,!* unless some other 
person is in actual possession.1> However, where 
possession alone is relied on as constituting a per- 
son an owner within the meaning of the “statute, 
there must be actual possession at the time of 
the making of the contract.'® 

[§ 80] (4) Agency.*7 A contract with the au- 
thorized agent of the owner is as a rule sufficient 
to render the property subject to a lien,'® many 
of the statutes expressly providing for a mechanic’s 


$5. Ward v. Nolde, supra. 5. Ellis v. Simnson, 199 Iowa 671, 12. Chambers v. Benoist, 25 Mo. 

96. Possession as notice see infra] 202 NW 554. A. 520; Dakin v. Lecklider, 19 Oh. 
$79. G. Possession: Cir. Ct. 254, 10 Oh. Cir. Dec. 308. 

97. Hines v. Hollingsworth-Young| As evidence of ownership see infra [a] An irrigation company taking 


Hardware Co., 
716, 4 ALR 1018; Spruck v. McRob- 


erts, 139 N. Y. 1938, 34 NE 896 [rev 
19 NYS 128). 

98. Colo.—Rico Reduction, etc., 
Co. v, Musgrave, 14 Colo. 79, 23 P 


458; Mellor v. Valentine, 3 Colo. 255. 

Nebr.—Waterman § v. Stout, 38 
Nebr. 396, 56 NW 987; Henry, etc., 
Co. 29, GEES 387 Nebr. 207, 55 
NW 6 

N. Pe tstankinsos v. Vantine, 152 
N. Y. 20, 46 NE 292; Spruck v. Mc- 
Roberts, 139 N.Y. 193, 34 NE 896. 

Pa.—Taylor v. Murphy, 148 Pa. 
337,°23 A 1134, 83 AmSR 825. 

Utah. —Doyle v. West Temple Ter- 
race Co., 47 Utah 238, 152 P 1180. 

[a] Concealment of title of record 
held not to exist under the facts of 
the particular case. De Ranko vy. 
Lee, (Mo. A.) 200 SW 79. 

Record of trust see infra § 106. 

99. Holland v. Farrier, 75 Ind. A. 
368, 130 NE 823; Bardley v. Burt, 
(Tex. Civ. A.) 182 SW 721. 

1. Hankinson v. Vantine, 152 N. 
Y. 20, 46 NE 292 [rev 10 Misc. 185, 
80 NYS 1040]. 

2. Ark.—Hoffman v. McFadden, 56 
Ark. 217, 19 SW 753, 35 AmSR 101. 
And see Daly v. Arkadelphia Milling 
Co., 126 Ark. 405, 189 SW 1053 (rec- 
ognizing the rule). 

Ill.—Bastrup v. Prendergast, 179 
Til, 553, 53 NE 995,.70 AmSR 128 
{aff 76 Ill. A. 335]; Anderson v. Arm- 
stead, 69 Ill. 452; Schwartz v. Saun- 
ders, 46 Ill. 18; Donaldson v. Holmes, 
23 Ill. 85: Higgins v. Ferguson, 14 

; Bruck v. Bowermaster, 36 
TL A. 510. 

Ky.—Boyers v. Hendricks, 4 KyL 

735. 


Mass.—Ellenwood v. Burgess, 144 
Mass. 534. 
Nebr.—Buckstaff v. Dunbar, 15 


Nebr. 114, 17 NW 345. 

Estoppel of wife see infra § 87. 

3. City Lumber Co. v. Brown, 46 
Cal. A. 603, 189 P 830. 

4 Sullivan v. Bradic, 44 R. I. 447, 
118 A 512. 


178 Ky. 233, 198 SW § 


681. 
By equitable owner see supra § 78. 

7. Gardner v. Sullivan Mfg. Co., 
77 Ind. A. 60, 183 NE 31. 

8. Gardner v. Sullivan Mfg. Co., 
supra. 

9. Empire Land, ete., Co. v. Eng- 
ley, 18 Colo. 388, 33 P 153. 

10. Spruck v. McRoberts, 139 N. 
Y. 193, 34 NE 896 [rev 19 NYS 128]; 
Doyle v. West Temple Terrace Co., 
47 Utah 238, 152 P 1180; Beaver Lum- 
ber Co. v. Saskatchewan Gen. Trusts 
Co., Ltd., 16 Sask. L. 232, 70 DomLR 
690, [1922] 8 WestWkly 1061 [rev 
67 DomLR 699, [1922] 3 WestWkly 
120]; Galvin Watson Lumber Co; "v2 
McKinnon, 4 Sask. L. 68. 

[a] Trespasser.— Where the actual 
owner of land has been deprived of 
possession by a mere trespasser, and 
intermediate the commencement of 
an action in ejectment against such 
trespasser and the recovery of judg- 
ment therein the trespasser enters 
into a contract with a third person 
for the erection of a building on the 
land, such third person cannot file a 
mechanic’s lien against the land so 
as to bind the title of the actual 
owner. Spruck v. McRoberts, 139 N. 
Y. 193, 34 NE 896. 

11. Ark.—Miller Lumber Co. v. 
Wilson, 56 Ark. 380, 19 SW 974. 

Colo.—Empire Land, etebi-- Cos") v. 
Engiley, 18 Colo. 388, 33 P 1538. 

JIll.—Proctor v. Tows, 115 Tl. 138, 
3 NE 569; Tracy v. Rogers, 69 TAY 
662; Underhill v. Corwin, 15 Ill. 556. 

Iowa.—Hoag v. Hay, 103 Iowa 291, 


72 NW. 525; Dierks v. Walrod, 66 
Towa 354, 23 NW 751; Monroe v. 
West, 12 Iowa 119, 79 AmD 524; 


Reed v. Houston,.12 Iowa 35; Redman }. 


vy. Williamson, 2 Iowa 488. 


Mass.—Fletcher v. Stedman, 159 
Mass. 124, 34 NE 183. 

Miss.—Hawley v. Henderson, 34 
Miss. 261. 

N. Y.—Spruck v. McRoberts, 139 
N. Y. 193, 34 NE 896. 

Pa.—Ottinger’s Est., 4 Pa. Dist. 


711, 17 Pa. Co. 244, 


pessossion of public land, under Rey. 
St. §§ 2339, 2340, to construct a ditch 
thereon, is an “‘owner.”’ Bear Lake, 
etc., Waterworks, etc., Co. v. Gar- 
land, 164 U. S. 1, 17 SCt 7, 41 L. ed. 
327 [aff 9 Utah 350]. 

{b] Possession and subsequent 
title.—-One in open, undisputed pos- 
session of real property, who after- 
ward receives a conveyance of the 
legal title, has such a title as will 
enable him to create a mechanic’s 
lien thereon as against mortgagees 
and grantees of himself. Chicago 
Lumber Co. v. Fretz, 51 Kan. 134, 
32 P. 908. 

[c] In Georgia, under Code (1868) 
§ 1959, giving a lien to mechanics on 
“Improvements” made by them on 
property, ‘without regard to. the 
title,’ a brick mason, who completes 
the brickwork of a brick house, un- 
der a contract with the occupant of 
the premises, may, when such occu- 
pant is insolvent, file a bill in equity 
against the owner of the premises to 
subject the property to the payment 
of his lien, to the extent of the value 
of the brickwork. Gaskill v. Davis, 
63 Ga. 645. 

18. Clark vy. Butler, 32 N. J. Eq. 


Prutzman v. Bushong, 83 Pa. 


Prutzman vy. Bushong, supra. 
16. Galvin Walston Lumber Co. v. 

McKinnon, 4 Sask. L. 68. 

17. Cross references: 

Necessity of contract with owner or 
agent see supra § 73. 

Particular persons as agents: 
Administrator see infra § 82. 
Contractor see infra § 163. 
Husband see infra § 87. 

Lessee see infra § 93. 
Vendee see infra § 111. 
18. U. S—Mammoth 

Salt Lake Fdy., etc., Co., 

447, 14 SCt 384, 38 L. ed. 229 tafe 

6 Utah 351, 23 P’ 760 ils 


Ala.—Youngblood v. McAnally, 88 
Ala. 512, 7S 268. 
Cal.—Hines v. Miller, 122 Cal. 517, 


96 [40 C.J] 


lien in favor of persons who furnish materials or 
perform labor in the construction of buildings under 
a contract with the agent of the owner.’® 
contract must be within the scope of the agent’s 
agency”? 


general 
77 Cal. 


authority,?® a mere 


55 P 401; Goss v. Helbing, 
TOOL aN Te 

Colo.—Rico Reduction, etc., Co. v. 
Musgrave, 14 Colo. 79, 23 P_ 458, 
Williams v. Uncompahgre Canal Co., 
13 Colo. 469, 22 P 806. ; 

Conn.—Paine vy. Tillinghast, 52 
Conn. 532. 

Ill.—Inter-State Bldg., etc., Assoc. 
VorcAVers dia Lie oO. 02 INE 342 att 
71 Ill. A. 529]; Hough vy. Collins, 176 
111,188, 52 NE 847 [aff 70 Ill, A. 
661]; Bumgartner v. Hall, 163 Ill. 
136, 45 NE 168 [aff 64 Ill. A. 45]; 
Paulsen. v. Manske, 126 Ill. 72, 18 
NE 275, 9 AmSR 532 [aff 24 Ill. A. 
95]; Baxter v. Hutchings, 49 Ill. 116; 
Watson v. Carpenter, 27 Ill. A. 492; 
Burns v. Lane, 23 Ill. A. 504. 

Ind.—Cannon vy. Helfrick, 99 Ind. 
164; Beach v. Huntsman, 42 Ind. A. 
205, 85 NE 523. 

lowa.—Mineah v. Stotts, 130 Iowa 
530, 107 NW 425; St. Croix Lumber 
Co. v. Davis, 105 Iowa 27, 74 NW 
756; Bray v. Smith, 87 Iowa 339, 54 
NW 222; Knapp v. Greenwood, 83 
Iowa 1, 48 NW 1055. 

Md.—Blake v. Pitcher, 46 Md. 453. 

Mo.—Hydraulic Press Brick Co. v. 
R. B. Winn Contracting Co., (A.) 
219 SW 681; Dougherty-Moss Lum- 
ber Co. v. Churchill, 114 Mo. A, 578, 
90 SW 405. 

Nebr.—Snyder v. Sparks, 73 Nebr. 
804; 108 NW 662. 
peat Y.—Dennis v. Walsh, 16 NYS 

i ; 

Oh.—Gross v. Lukas, 18 Oh. Cir. 
COON. jooelos 


Okl.—Eberle v. Drennan, 40 Okl. 
69; 136 P 162, 51 LRANS' 68. 
Pa.—McFall v. McKeesport, etc., 


Ice Co., 123 Pa. 259, 16 A 478; Hoek- 
stra v. Chambers-Wylie Memorial 

Presb. Church, 51 Pa. Super. 405. 
Tex.—Wright v. Blackwood, 57 
Lumber Co. v. 


Tex. 644. 

Wash.—Seattle 
Sweeney, 43 Wash. 1, 85 P 677. 
ee one v. Northrup, 30 Wis. 

“There can be no doubt that a con- 
tract, such as creates a mechanic’s 
or material man’s lien, may be made 
by the agent of the owner of the 
premises to be improved or repaired.” 
Baxter v. Hutchings, 49 Ill. 116, 118. 

[a] The rule has been applied (1) 
notwithstanding the existence of an 
agreement, not known to the lien 
claimant, whereby the agent was to 
have possession of the property, and 
make the improvements on his own 
sole credit. Mammoth Min. Co. v. 
Salt Lake Fdy., etce., Co., 151 U. S. 
447, 14 SCt 384, 38 L. ed. 229 [aff 
6 Utah 351, 23: P 760). (2) It is im- 
material whether the agent also oc- 
cupied the relation of contractor for 
the owner for the building of the 
house. Blake v. Pitcher, 46 Md. 453. 
(3) A lien exists, under St. (1855) 
e¢ 431, for work done in enlarging a 
schoolhouse under a written contract 
with a building committee, chosen by 
the district, with authority to make 
the enlargement, although by the 
terms of the contract the committee 
was personally responsible therefor; 
and it is immaterial whether the acts 
of the committee were subsequently 
ratified by the district at a legal 
meeting. Morse v. Newbury School 
Dist. No. 7, 3 Allen (Mass.) 307. 

[b] .Agent of several owners.—A 
contract. for improvements to be 
made upon several separate, although 
contiguous, lots, made by the agent 
of the several owners, is sufficient 
to support a lien for improvements 


made upon any of such lots. Chicago 
aa Co. v..McLester, 165 Ill. A. 


[c] Undisclosed principal. — ( 1) 


MECHANICS’ LIENS 


The 1 
tract, the len 
or an 


“The doctrine of the law with respect 
to undisclosed principals obtains In 
mechanic’s lien matters as it does in 
other cases.” O'Neil Lumber Co. v. 
Greffet, 154 Mo. A. 38, 38, 133 SW 
113% (2) Where the director Orr a 
female college, by its authority and 
permission, entered into a contract 
in his own name and at his own ex- 
pense to build a dormitory building, 
to belong absolutely to the college 
upon completion, this was a case of 
undisclosed principal, and a material- 
man was entitled to a lien for ma- 
terial furnished, Excelsior Press 
Brick Co. v. Reinschmidt, (Mo. A.) 
209 SW 546. (8) In Illinois it has 
been held that the rule stated in the 
text is applicable, although the prin- 
cipal was not disclosed until the 
work was partly performed. Inter- 
State Bldg., etc., Assoc. v. Ayers, 177 
Ill. 9, 52 NE 342 [aff 71 Ill. A. 529]. 
(4) However, it has also been held 
that, where an authorized agent con- 
tracts under seal for the improve- 
ment of his principal’s land, without 
disclosing his principal, mechanics’ 
liens for such improvement will not 
attach as against the principal, for 
the reason that an undisclosed prin- 
cipal cannot be sued upon e contract 
entered into under seal by his agent 
in the agent’s own name. Bastrup 
v. Prendergast, 179 Ill. 5538, 53 NW 
995, 70 AmMSR 128; Walsh v. Murphy, 
167 Ill. 228, 47 NE 354, 

{d] Circumstances held sufficient 
to establish agency.—Moore v. Jack- 
son, 49 Cal. 109; Chicago Lumber Co. 
vi (Dillon, 13) 'CologeAs H196; 25611) 9389): 
Paulsen v. Manske, 126 Ill. 72, 18 
NE 275, 9 AmSR 532 [aff 24 Ill. A. 
95]; Porch v. Agnew Co., 70 N. J. 
Eq. 328, 61 A 721 [aff 71 N. J. Eq. 
305, 65 A 485]; Jonte y. Gill, (Tenn. 
Ch. A.) 39 SW 750, 

[e] Circumstances held not suffi- 
cient to establish agency.—Sternberg 
v. Ft. Smith Refrigerator Works, 87 
Ark. 56, 112 SW 174, 20 LRANS 89 
(a stipulation in building specifica- 
tions, made a part of the contract, 
that should the contractor refuse or 
neglect to supp)y sufficient materials 
or workmen, the architect should 
have power to provide them, the 
expense thereof to be deducted from 
the contract price, did not constitute 
the architect the agent of the owner 
for the purpose of procuring labor 
and material for the building, as that 
was within the obligation of the 
builder, nor did it authorize the ar- 
chitect to bind the owner or to cre- 
ate a lien on the building beyond the 
original contract price); Lapham vy. 
Ransford, 27 Oh. Cir. Ct. 80; Perkins 
VJ MSlairise2 2 RIL meso tan aan esos 
Faber v. Muir, 27 Tex. Civ. A. 27, 64 
SW 938; Northwest Bridge Co. v. 
Tacoma Shipbuilding Co., 36 Wash. 
333, 78 P 996. 

19. Ala. — Youngblood v. Mc- 
Anally, 88 Ala. 512, 7 S 263; Wads- 
worth v. Hodge, 88 Ala. 500, 7 S 194; 
een vy. Thorn, 133 )Ala.2°44:3) 3t iS 

Cal.—Donohoe v. ‘Trinity Cons. 
Gold, ete; “Min. (Co:, M13) Caly 1119" 
ADEE 12159), 

Conn.—Foskett, etc., Co. v. Swayne, 
70 Conn. 74, 38 A 893, 

Iowa.—Janes v. Osborne, 108 Iowa 
409, 79 NW 148. 

N. M.—Post vy. Miles, 7 N. M. 317, 
34 P 586. 

Oh.—Gross vy. Lukas, 18 Oh. Cir. 
CEING Sar iiby 

Statutes making contractor agent 
of owner see infra § 163. 


20. Ark.—Daly Vv. Arkadelphia 
bette Co., 126 Ark. 405, 189 SW 


ill.—Ross v. Sebastian, 160 Ill. 602, 


ep , ae 
amount is in excess of his authority.”® 


[§ 80 


agency for other purposes,?? such as an agency 
to sell2? or to look after?4 the property, not being 
sufficient; but if the agent has the power to con- 


cannot be defeated because the 
The agency 


43 NE 708 [aff 57 Ill, A. 417]; Bax- 
ter v. Hutchings, 49 Ill. 116; Bennett 
v. Ascher, 228 Ill. A. 350. 

Kan.—Stout v. McLachlin, 38 Kan. 
120,15 P 902. 

Tex.—Sheer v. Cummings, 80 Tex. 
294, 16 SW 37; Nicholstone City Co. 
v. Smalley, 21 Tex. Civ. A. 210. 

Vt.—Greene vy. McDonald, 70 Vt. 
372, 40 A 1035. 

Wis.—Leismann yv, Lovely, 45 Wis. 
420. 

‘Where the contract is made with 
an agent to have work done and ma- 
terial furnished in order to bind the 
principal, under the statute, it is 
essential that the agent have au- 
thority to make such a contract.” 
Daly v. Arkadelphia Milling Co., 126 
Ark. 405, 412, 189 SW 1053. 

[a]. “here is no hardship, as the 
title being on record, the mechanic 
is chargeable with notice that the 
agent is not the owner, and having 
that notice, while dealing with a 
person not having the title, or being 
clothed with the evidences of title, 
he should ascertain the source and 
extent of the authority before con- 
tracting, and, failing to do so, he 
should bear the consequences of his 


negligence.” Baxter v. .Hutchings, 
49 Ill. 116, 118. 
{b] Option to build.—(1) The 


owner does not delegate authority to 
contract when he merely gives an- 
other an optional right to build on 
the land at his own expense. West- 
port Lumber Co. v.-Harris, 131 Mo. A. 
94, 110 SW 609. (2) Option of lessee 
to build see infra § 97. 3 

[c] The fact that a person pur- 
chased a lot as agent of another does 
not give him implied power to con- 
tract in behalf of the latter~for the 


erection of a building thereon. Proc- 
tor.) v; 'Tows,2 115° Te 13853 INE 
569. 

{d] An agent furnished by his 


principal with funds, and instructed 
to build a house on his principal’s 
land with those funds, has no im- 
plied power to build on credit. And 
if such agent is a tenant at suffer- 
ance, one who furnishes materials 
for the house with notice of the na- 
ture of ‘the tenancy cannot enforce a 
mechanic’s lien, Proctor v. Tows, 
115 Ill, 138, 3 NE 569. 

[e] Authority granted by decree 
of court to one of a class of re- 
maindermen to act as their agent in 
superintending the building of a ho- 
tel on the property, and to apply 
sums to be realized from certain 
mortgages thereon in payment for 
its construction, does not give such 
agent the right to contract, so as 
to subject the property to a mechan- 


ic’s lien. Rudd y. Littell, 45 SW 
451, 46 SW 3, 20 KyL 158. 
21. Greene v. McDonald, 70 Vt. 
372, 40 A 1035. 
tice Baxter v. Hutchings, 49 Il. 
23. Daly v. Arkadelphia Milling 


Co., 126 Ark. 405, 189 SW 1053. 

24. Daly v. Arkadelphia Milling 
Co., supra; Baxter vy. Hutchings, 49 
Ill. 116; Greene v. McDonald, 70 Vt. 
372, 40 A 1035. . 

25. Scribante v. Edwards, 40 Cal. 
A. 561, 563, 181 P 75; Paine v. Tillin- 
ghast, 52 Conn. 532. 

“Where the principal authorizes 
the agent to order work done, with- 
out notification to the contractor 
limiting the extent of the agent’s 
power, the principal is bound, even 
though the agent exceeding his au- 
thority orders more work than the 
principal directed, in the absence of 
bad faith on the part of the con- 
tractor.” Scribante v. Edwards, su- 
pra. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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may be express or implied.2° Where the owner 
clothes the agent with apparent authority, this is 
of course equivalent to express authority, so far as 
regards the rights of persons dealing with the agent 
in good faith.27 Written authority is not required 
unless the statute so provides.** A person may 
be the agent of the owner, to an extent sufficient 
to bind the real estate for improvements thereon, 
although his acts may not bind the owner per- 
sonally.?9 

Ratification. Where a person acting without au- 
thority or in excess of his authority assumes to 
contract as agent of the owner of land for its im- 
provement, a ratification by the owner of such per- 
son’s act will subject the land to the mechanic’s 
lien.®° 

Etoppel. The owner is estopped to deny the 
agency where, without repudiating it, he stands by 
and expressly consents to, or silently aecquiesces in, 
contracts for improvements entered into with a 
person who claims to be his agent.’ Also, the 
owner may, under the circumstances of the case, be 
estopped to deny the authority of his agent to 
enter into the contract.®? 

[§ 81] b. Particular Persons or Bodies—(i) Cor- 
porations and Persons Interested Therein. A 
private corporation as owner of its property may 
without question contract for its improvement so 
as to subject the property to a mechanie’s lien 
arising out of the making of the improvement, 
and it cannot defeat the lien on the ground that 
its contract for the improvement was ultra vires.** 
However, the fact that the corporation making 
the contract has an interest as stockholder in an- 
other corporation does not render the property of 
the latter corporation subject to a lien.*5 

Contract before incorporation. Where the pro- 
moters or subscribers of a proposed corporation 
enter into a contract for the improvement of land 


26. Hydraulic Press Brick Co. v. 
R. B. Winn Contracting Co., (Mo. A.) 
219 SW 681. 

27. Mammoth Min. Co. v. Salt 
akembidyve,. ete, Coy tol U.S... 44% 
14 SCt 384, 38 L. ed. 229 [aff 6 Utah 


the contractor’s 


Allowing 
contracted for. 
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ratification ee Retention of 
ill. 
Roemer, 71 Wis. 11, 36 NW 618. | 
the use of the materials 
New Ebenezer 
soc. v. Gress Lumber Co., 89 Ga. 125, 
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to be acquired and conveyed to the corporation 
when formed, mechanics’ liens have been held to 
attach to the property so conveyed to the corpora- 
tion and upon which the improvement is made,*® 
even though no personal liability attaches to the 
corporation to pay for the improvement.*’ If the 
property upon which the improvement was made 
was owned by any or all of the promoters at the 
time the contract for the improvement thereon was 
made, and was by them conveyed to the corpora- 
tion, the mechanic’s lien would undoubtedly at- 
tach,®® unless the promoter owning the land is the 
lien claimant;°® but in some cases the courts have 
refused to enforce a mechanie’s lien for the im- 
provement where the promoters or subscribers did 
not own any interest in the land at the time the 
contract was entered into, and the land was not 
acquired by them and conveyed to the corpora- 
tion, and where their contract was several, each 
being liable for only the amount of stock for which 
he subscribed.t*? Where a deed to a corporation 
was delivered before the corporation came into ex- 
istence and hence did not vest title in it,#4 a con- 
tract with one of the subscribers in whom the legal 
title vests is a contract with the owner within 
the meaning of the mechanics’ lien statutes.*2 

Contract after dissolution. A mechanic’s lien 
on the property of a solvent corporation may arise 
under a contract entered into in its name by its 
president and sole stockholder without actual knowl- 
edge that the charter of the corporation has expired 
by operation of law,** the contract being upheld 
on the theory that he is a statutory trustee in 
charge of a defunct corporation.*4 

[§ 82] (2) Guardians, Executors, Administrators, 
or Receivers. In the absence of some provision in 
the will whereby title to the real estate is vested 
in the executor or administrator, he has no author- 
ity to contract for the improvement of his decedent’s 

35. Consolidated Lumber Co. v. 
Ocean SS. Co., 142 Ga. 186, 82 SE 


532; Sparks v. Dunbar, 102 Ga. 129, 
29 SE 295. 


36. Ga.—Chicago Bldg., ete., Co. v. 
Talbotton Creamery, ete. Co., 106 


Enegfer  v. 
(2) 


As- 


351, 23 P 760]. 14 SE 892. : aux 
28. American Brick, ete., Co. v. 831. Daly v. Arkadelphia Milling 

Drinkhouse, 59 . J. L. 462, 36 A}! Co., 126 Ark. 405, 189 SW 1053 (stat- 

1034. ing the rule but holding that the 
29. Janes v. Osborne, 108 Iowa] facts do not bring the case within 

409, 79 NW 143; Willverding v. Offi-| it). , 

neer, 87 Iowa 475, 54 NW 592; Miller 32. -See cases infra this note. 


Vv. Hollingsworth, 36 Iowa 163; Ward 
v. Nolde, 259 Mo. 285, 298, 168 SW 
596. 

“The ‘agent’ mentioned in the stat- 
ute may be a person with such lim- 
ited authority as to be unable to bind 
his principal personally for the work, 
but who at the same time by an ex- 
ercise of the limited authority given 
will transmit to the person furnish- 
ing the materials a right to a lien 


upon the owner’s premises.” Ward 
v. Nolde, supra. 

30. Osgood v. Pacey, 23 Ill. A. 
116; Scroggin v. National Lumber 


Co., 41 Nebr. 195, 59 NW 548; Bank- 
ard v. Shaw, 23 Pa. Co. 561 [aff 199 
Pa. 623, 49 A 230]. 

[a] Acts of the owner held to 
constitute a ratification include: (1) 
Acceptance of the benefit of the con- 
tract without protest or notice of an 
intention to repudiate. Libbey v. 
Harney, 41 App. 205. (2) Acceptance 
of the improvement and acknowledg- 
ment that the expense thereof is 
chargeable to him. Scroggin v. Na- 
tional Lumber Co., 41 Nebr. 195, 59 
NW 548. (38) Giving a note. Bank- 
ard v. Shaw, 23 Pa. Co. 561, 16 Montg. 
Co. 137. 

[b] Acts held not to constitute a 


[401Geo-— 7] 


[a] fhus (1) where an owner of 
a hospital in the process of construc- 
tion had paid the contractor amounts 
due under a contract whereby the 
contractor was the owner’s agent, the 
owner cannot, in a suit by a ma- 
terialman to foreclose a lien for ma- 
terials furnished to the contractor in 
his own name, plead want of its 
agent’s authority to enter into the 
contract while retaining the fruits 
thereof. Love v. Mardis, 189 Iowa 
350, 176 NW 616. (2) If the owner 
holds a person out as having author- 
ity, he is estopped to assert the con- 
trary. Hough v. Collins, 70 Ill. A. 
661. (3) Also, where the owner has 
appointed another person’ general 
agent for the purpose of making cer- 
tain repairs, he is estopped from set- 
ting up a subsequent limitation upon 
the powers of the agent as against a 
person furnishing materials who 
acted bona fide and to whom no no- 
tice was given of the subsequent 
limitation. Sayward v. Dunsmuir, 
11 B. C. 375, 2 WestLR 319. 

33. General Fire Extinguisher 
Co. v. Magee Carpet Works, 199 Pa. 
647, 49 A 366. 

34. General Fire Extinguisher Co. 
vy. Magee Carpet Works, supra. 


Ga. 84, 31 SE 809. 

Ill.— Davis, etce., Bldg., 
Colusa 
SON 

Ind.—Davis, etc, Bldg., etc., Co. v. 
Vice, 15 Ind. A. 117, 43 NE 889. 

Ky.—Waddy Bluegrass Creamery 
Co. v. Davis-Rankin Bldg., etc., Co., 
103 Ky. 579, 45 SW 895, 20 KyL 


259. 
City Club v. 


‘ etexrmConsv- 
Dairy ASSOC 5 ome amerAS 


Tex.—Breckenridge 
Hardin, (Civ. A.) 253 SW 873. 

$7. Davis, etc., Bldg., etc., Co. v. 
Vice, 15 Ind. A. 117, 43 NE 889. 

38. Burnap v. Sylvania Butter Co., 
L2eOh se Cima iCy, 16395) One Cire ec: 
aaa [mod 1 OhS&CP 110, 7 OhNP 

39. Littleton Sav. Bank v. Osceola 
Land Co., 76 Iowa 660, 39 NW 201 
(it not being claimed that he made a 
contract with himself). 

40. Davis v. Maysville Creamery 
Assoc., 68 Mo. A. 477; Davis v. Ow- 
ings) 2) Mos) A (<847°S Davis ety, 

avenna Creamery Co., 48 Nebr. 471, 
67 NW 436; Burnap v. Sylvania But- 
teriCosit27@h: Cir: .Cts 639, bhOha Gi 


Dec. 582 [mod 1 OhS&CP 110, 7 
OhNP 217]. 

41. See Corporations § 304. 

42. Cameron v. Trueheart, (Tex. 


Civ. A.) 165 SW 58. 

43. Automatic Sprinkler Co. v 
Stephens, 306 Mo. 518, 267 SW 888. 

44. Automatic Sprinkler Co. vw. 
Stephens, supra. 

Contracts by trustees generally see 
infra § 106. 
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real estate so as to subject it to mechanics’ liens 
therefor,*® he being neither an owner of the prop- 
erty*® nor an agent of the heirs*’ within the mean- 
ing of the statutes relating to mechanics’ liens. 
Also, a guardian cannot, by an unauthorized con- 
tract for the improvement of his ward’s land, sub- 
ject it to mechanies’ liens for such improvement.** 
It seems that, in some cases, a mechanic’s lien 
may be allowed for materials furnished a receiver.” 
However, where an order appointing a receiver 
gives him no authority to purchase material on 
credit, for an improvement, but directs him to make 
all necessary payments from his receipts, a person 
furnishing material is not entitled to a mechanic’s 
lien against the improvement.*° 

(§ 83] (3) Heir or Widow. A widow, before 
dower is assigned,*! or an heir before the death of 
his ancestor,®°? has not sufficient ownership to sup- 
port a mechanie’s lien; but after the death of the 
ancestor an heir has such an interest in the prop- 
erty as to. be an owner within the meaning of a 
mechanics’ lien statute,°* even though the estate 1s 
in the course of administration.*4 

[§ 84] (4) Husband or Wife—(a) Property 
Owned Jointly.°° In a majority of. jurisdictions 
it is a rule that a contract with one spouse alone 
is not a sufficient basis for a mechanic’s lien on 
property owned jointly by husband and wife,°* such 
as property held by them as tenants by the en- 
tirety,°7 unless the other spouse has authorized®* 
or ratified5® the contract, or has had. knowledge of 
the contract and the improvement and stood by 
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without objection;®° but in a few jurisdictions it 
is held that, where land is held by husband and 
wife as tenants by the entirety, the husband may 
by his contract subject his interest to a mechanie’s 
lien,°“t or that each spouse is an owner within the 
meaning of the mechanics’ lien statutes®? and may 
by contract subject his or her estate to liens for 
improvements made on the land.*’ The husband, 
where community property is in his control,°* can 
subject it to a lien.® 

[§ 85] (b) Homestead Property. Under some 
constitutional and statutory provisions rendering a 
homestead subject to mechanics’ liens,®® a lien upon 
a homestead for materials furnished for its im- 
provement may arise under a contract with the 
spouse owning the property without the joinder of 
the other spouse.*? However, in some jurisdictions 
the statutes require a contract in writing®® signed 
by both the husband and wife,®® in order to charge 
a homestead with a mechanic’s lien. Where hus- 
band and wife enter into a contract which pur- 
ports to ereate a valid mechanic’s lien, they are 


‘estopped, after the transfer of the contract to an 


innocent purchaser for value, to claim that there 
is in fact no contract.” 

[§ 86] (c) Property of Wife™1—aa. Contract of 
Wife. Where the common-law disability of a 
married woman to contract’? had not been removed 
by statute; she cannot enter into a contract for 


the improvement of her property, which will subject 


it to a mechanic’s lien therefor;’* but under stat- 
utes giving to a married woman power to contract 


45. San Francisco Pav. Co. Vv, {[b] Authority to build with pro- 63. Independence Sash, etc., Co. v. 
Fairfield, 134 Cal. 220, 66 P 255;] ceeds of sale-—Where the court in a| Bradfield, supra. 
Weathersby v. Sinclair, 43 Miss. 189.] suit brought by a guardian, to sell 64. See Husband and Wife § 1175, 
Compare Seibél v. Bath, 5 Wyo. 409,|/the infant’s land, authorizes the 65. Douthitt v. MacCulsky, 11 
40 P 756 (where one, after erecting | guardian, out of the proceeds, to| Wash. 601, 40 P 186; Littell, etc., 
buildings on the land. of another,| build a house on other land of the| Mfg. Co. v. Miller, 32 Wash. 480, 28 
dies, and his administratrix pur-| infant, this will not authorize a me-| P 1035. 


chases the land and takes a deed 
therefor in her own name, using es- 
tate funds for that purpose, and re- 


chanic’s 


which the 


lien against the 
house 
Planing Mill Co. v. Aldredge, 63 W. 


land on 
Logan 


66. See supra § 25. 
67. Aalfs Wall Paper, ete., Co. v. 
Bowker, 179 Iowa 726, 162 NW 33; 


stands. 


builds the building after its destruc- 
tion by fire, using insurance money 
belonging to the estate, a person who, 
without notice of the rights of the 
estate, supplies labor and materials 
for the building, and files a mechan- 
ic’s lien therefor, acquires a lien on 
the building and land prior to the 
rights of the heir). 

[a] An order of the probate court 
permitting the administrator to take 
charge of and finish the building is 
unauthorized and invalid. Walder- 
meyer v. Loebig, 183 Mo. 3638, 81 SW 
904. 

46. Doke v. Benton County Lum- 

er Co., 114 Ark. 1, 169 SW 327, 52 

RANS 870; San Francisco Pav. Co. 
v. Fairfield, 134 Cal, 220, 66 P 255. 

47. Doke v. Benton County Lum- 
ber Co., 114 Ark. 1, 169 SW 327, 52 
LRANS 870. 

43. Fish v. McCarthy, 96 Cal. 484, 
31 P 529, 31 AmSR 237; Guy v. Diu 
Miprey,, 26 7Call 195, A765 Am Dp, 1518: 
Bent v. Barnett, 95 Ky. 499, 26 SW 
537, 16 KyL 209; Payne v. Stone, 15 
Miss. 367; Copley v. O’Niel, 57 Barb. 
(N. Y.) 299, 39 HowPr 41. 

[a] Property purchased with 
wards’ money.—Where a guardian, 
with’ his wards’ money, purchases 
real eState, which by a deed duly re- 
corded is conveyed to him in trust 
for his wards, with power to ‘sell, 
convey, and encumber in his discre- 
tion, a materialman furnishing ma- 
terial in the erection of improve- 
ments on the real estate is charge- 
able with notice of the trust, and his 
right to a mechanic’s lien is inferior 
to the right of the wards to follow 
their money thus wrongfully in- 
vested. Alfred Richards Brick Co. v. 
Atkinson, 16 App. (D. C.) 462. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note nu 


Va. 660, 60 SE 783, 129 AmSR 1035, 
15 LRANS 1159, 15 AnnCas 1087. 
sie Malaney v. Mears, 5 Pa. Dist. 

50. Tenth Nat. Bank v. Smith 
Constr. Co., 218 Pa. 584, 67 A 874. 

51. Ermul v. Kullok, 3 Kan, 499. 

52. Watson v. Woods, 3 R. I. 226. 

53. Riverside Fixture Co. v. Quig- 
ley, 35 Nev. 17, 126 P 545. 

54. Riverside Fixture Co. v. Quig- 
ley, supra. 

55. Part or joint owners generally 
see infra § 105. 

56. Frolich v. Blackstock, 155 
Mich. 604, 119 NW 906. 

57. Healey Ice Mach. Co. v.*Green, 
181 Fed. 890 [aff 191 Fed. 1004 mem, 
111 CCA 668 mem] (applying law of 
North Carolina); Kohring vy. Bow- 
man, (Ind. A.) 137 NE 767; Holland 
Furnace Co. v. Bodell, 215 Mich. 7, 
183 NW 719; Burman v. Ewald, 192 
Mich. 293, 158 NW 853; Sheldon v. 
Bremer, 166 Mich. 578, 1382 NW 117; 
Restrick Lumber Co. v. Wyrembol- 
ski, 164 Mich. 71, 128 NW 1083; 
Bauer v. Long, 147 Mich. 351, 110 
NW 1059, 118 AmSR 552, 11 AnnCas 


S65 Minchs-v.1 (Cecil 700 N. Cl0720) 86 


ane And see Husband and Wife 
58. Phelan v. Cheyenne Brick Co., 


26 Wyo. 493, 188 P 354, 189 P 1103. 

59. Phelan v. Cheyenne Brick Co., 
supra. 

60. Kohring v. Bowman, (Ind. A.) 
1387 NE 767. 

61. Brockett Cement Co. v. Lo- 
San; se Mol mAtiGs2 2 Tou sivyaai ott 
Washburn v. Burns, 34 N. J. L. 18; 
puencoes v. Loder, 106 Or. 328, 211 P 

62. Independence Sash, ete, Co. 
v. Bradfield, 153 Mo, A.527, 134 SW118. 


Ralls v. Caylor Lumber Co., 69 Okl. 
170, 171 P 24, LRA1918D 1053. 

[a] Acquiescence of wife.—Under 
Comp. St. c 54 § 38, which provides 
that “the homestead is subject to 
execution or forced sale in satisfac- 
tion of judgment obtained ne ie LOR 
debts secured hy mechanics’... liens 
upon the premises,” the lienholder’s 
right to enforce a sale of such prem- 
ises will not be affected by want of 
the wife’s consent to the creation of 
the debt secured by the lien, when 
she sat by and saw the improve- 
ments for which the debt was in- 
curred placed on the premises with- 
out objection. Phelps, ete., Windmill 
Co. v. Shay, 32 Nebr. 19, 48 NW 896. 

[b] Under a former statute, the 
lien could be acquired under the 
contract of the husband alone, Miner 
v. Moore, 53 Tex. 224. 

68. See infra § 121. 

69. See infra § 127. 

70. Cain v. Bonner, (Civ. A.) 149 
SW 702 [aff 108 Tex. 399, 194 SW 
1098; 3 ALR 874]. 

71. Application of mechanics’ lien 
statutes to estates of married women 
Freee see Husband and Wife 


619. 
72. See Husband and Wife 8§ 336, 
73. O’Neil v. Percival, 20 Fla. 937, 
51 AmR 634; Gray v. Ponve, 35 Miss. 
116, 72 AmD 117; Selph v. Howland, 
23 Miss. 264. 3 
' [a] In Florida the statutes pro- 
viding for mechanics’ and material- 
men’s liens do not apply to the sepa- 
rate property of married women. 
Agin v. Gainesville Planing, etc., Co., 
80 Fla. 679, 87 S 63; Macfarlane v. 
Southern Lumber, ete. Co., 47 Fla. 
271, 36 S 1029; Smith v. Gauby, 43 
Fla. 142, 30 S 683. 


mber, 


es et y of 
_? : 
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with reference to her separate estate,“* she can 
by her contract render such estate liable to a me- 
chanie’s lien,’® subject to such restrictions and 
limitations, if any, as are imposed by statute.7® In 
order that mechanics’ liens may arise out of a con- 
tract by a married woman for the improvement 
of her separate estate, it is not necessary that it 


74 See Husband and Wife § 559. 
75. Ala.—McAnally v. Hawkins 
Lumber Co., 109 Ala. 397, 19 $417; 


Youngblood v. McAnally, 88 Ala. 512, 
7S 268; Cutcliff v. McAnally, 88 Ala. 
507, 7 S 331; Wadsworth v. Hodge, 
88 Ala. 500, 7 S 194; Copeland v. 
Kehoe, 67 Ala. 594; Schmidt v. Jo- 
seph, 65 Ala. 475; Ex p. Schmidt, 62 
Ala. 252. 
Ark.—Hoffman v. McFadden, 56 
Ark, 217, 19 SW 753, 35 AmSR 101. 


Conn.—Hitchcock vy. Kiely, 41 
Conn. 611. 
Ill.—Greenleaf v. Beebe, 80 Il). 


520; Woodburn vy. Gifford, 66 Ill. 285; 
Watson v. Carpenter, 27 Ill. A. 492. 
Ind.—Stephenson v. Ballard, 82 
Ind. 87; Jones v. Pothast, 72 Ind. 
158; Vail v.. Meyer, 71 Ind. 159; 
Shilling v. Templeton, 66 Ind. 585; 
Capp v. Stewart, 38 Ind. 479; Johnson 
v. Tutewiler, 35 Ind. 353; Littlejohn 
vy. Millirons, 7 Ind. 125. 
Iowa.—Greenough v. Wigginton, 2 
Greene 435. 


Ky.—Jefferson vy. Hopson, 84 SW 
540, 27 KyL 140. 
Mass.—Wheaton v. Trimble, 145 


Mass. 345, 14 NE 104, 1 AmSR 463. 

Minn.—Tuttle v. Howe, 14 Minn. 
145, 100 AmD 205; Carpenter vy. 
Wilverschied, 5 Minn. 170; Carpenter 
vy. Leonard, 5 Minn. 155. 

Mo.—Collins v. Megraw, 47 Mo. 
495; Tucker v. Gest, 46 Mo. 339; Car- 
thage Marble, etc., Co. v. Bauman, 44 
Mo. A. 386; Ambrose Mfg. Co. v. 
Gapen, 22 Mo. A. 397; Murphy v. 
Murphy, 15 Mo. A. 600. 

N. Y.—Husted v. Mathes, 77 N. Y. 
388; Fowler v. Seaman, 40 N. Y. 592% 
Hauptman v. Catlin, 20 N.Y. 247 
{aff 3 E. D. Smith 666, 4 AbbPr 472]; 
Colvin v. Currier, 22 Barb. 371. 

Oh.—Edwards v. Edwards, 24 Oh. 
St. 402; Machir v. Burroughs, 14 Oh. 
Sts lod92eSt..Clair? Bide} Aissociiev. 
Hayes, 2.-Oh.. .Cir;-+€t. '225, 1 Oh. Cir: 
Dec. 456. 

Pa.—Allen v. Oxnard, 152 Pa. 621, 
25 A 568; Bevan v. Thackara, 143 Pa. 
182, 22 A 873, 24 AmSR 529; Kelly 
v. McGehee, 137 Pa. 442, 20 A 623; 
Germania Sav. Bank’s App., 
329; Dearie v. Martin, é 
Lippincott v. Leeds, 77 Pa. 
Shannon vy. Broadbent, 2 
220; Bankard v. Shaw, 2: 0. 
661 [aff 199 Pa. 623, 49. A 230]; 
Ryman vy. Wolf, 6 Kulp 325; Allen v. 
Graham, 12 Phila. 176; Hutchinson v. 
Preston, 2 Pittsb. 303; Forrester v. 
Preston, 2 Pittsb. 298. 

R, I—Cameron v. McCullough, 11 
Realy £733 Bliss’ v. Patten) 5 R.. Lesict 

Tenn.—-Carey Co. v. Harrison, 138 
Tenn. 697, 200 SW 829 [aff 8 Tenn. 
Civ. A. 50]. 

Tex.—Wright v. Blackwood, 57 Tex. 
644. 

Wash. —Spears v. Lawrence, 10 
Wash, 368, 38 P 1049, 45 AmSR 789. 

W. Va.—-Charleston Lumber, etce., 
Co. v. Brockmyer, 18 W. Va. 586. 

[a] Early decisions (1) to the 
effect that a mechanic’s lien cannot 
arise under a contract with a mar- 
ried woman or that it can arise only 
in certain cases (Rogers v. Phillips, 
8 Ark. 366, 47 AmD 727; Roberts v. 
Riggs, 84 Ky. 261, 1 sw 431, 8 KyL 
247; Pell v. Cole, 2 Metc. (Ky.) 2522 
Kirby v. Tead, 13 Metc. (Mass.) 149; 
Sibley v. Casey, 6 Mo. 164; Sexton 
v. Alberti, 10 Lea (Tenn.) 452; 
O’Malley v. Coughlin, 3 Tenn. Ch. 
431) (2) have been rendered obso- 
lete by subseauent statutes and de- 
cisions thereunder (see _ statutory 
provisions; and cases supra 
note). 

76. See statutory provisions; and 
cases infra this note. 


this } 
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eral. 


[a] Assent or joinder of husband. { 
—(1) The assent of the husband is 
not necessary under some statutes. 
Cutcliff v. McAnally, 88 Ala. 507, 
7 S 331; Wadsworth v. Hodge, 88 Ala. 
500, 7 S 194. (2) Other statutes re- 
quire the consent of the husband. 
Ball v. Paquin, 140 N. C. 83, 52 SH 
410, 28 LRANS 307. (38) Under the 
statutes of some jurisdictions, it is 
necessary that the husband join, or, 
where he has permanently. abandoned 
the wife, or is insane, or refuses to 
join, that the wife be authorized by 
order of court to encumber her sepa- 
rate property. Cromer v. Schafer, 
(Tex. Civ. A.) 250 SW 444. 

{b] Necessity of improvement.— 
Where the power of a married woman 
to contract with regard to her sepa- 
rate estate is limited to necessaries 
for the enjoyment of the estate, in 
order that a contract-for an improve- 
ment by a married woman upon her 
separate estate shall.create a me- 
chanic’s lien thereon, it is necessary 
that the person claiming the lien 
should show that the improvement 
was necessary and proper for a full 
and complete enjoyment of the estate 
by such married woman. Milligan 
Van ehipps, (153) Pa, (208, 25) 0A 11275 
Wolfe v. Oxnard, 152 Pa. 623, 25 A 
806; Einstein v. Jamison, 95 Pa. 403; 
Loomis v. Fry, 91 Pa. 396; Kuhns v. 
Turney, 87 Pa. 497. 

Necessity of writing 


§ 121. 

Jones v. Pothast, 72. Ind.. 158 
[overr Dame v. Coffman, 58 ‘Ind. 345]; 
Vail v. Meyer, 71 Ind. 159; Shilling 
vy. Templeton, 66 Ind. 585. 

78. Robert Garrett Lumber Co. v. 
Loftus, 82 Kan. 556, 109 P 179; Beth- 
ell v. Chicago Lumber Co., 39 Kan. 
230, 17 P 813; Block v. Pearson, 19 
Okl. 422, 91 P 714; Limerick v. 
Ketcham, 17 Okl. 532, 87 P 605. 

{a] In Kansas the “statute per- 
mits a husband to subject his wife’s 
real estate to a lien for improvements 
which he erects thereon under his 
own contract, without her authority, 
consent or knowledge. An agency in 
the ordinary sense of that term need 
not exist. ... The lien is allowed and 
the sale is made because of the incre- 
ment in value to the wife’s property 
consequent upon the improvement. 
Having received the benefit, her prop- 
erty is charged with the burden. . . 
Actual authority on the part of the 
husband to act for the wife is easily 
denied and hard to prove, and the 
door would be opened to gross fraud 
if, after material has been furnished 
or labor performed to the betterment 
of the wife’s property, she could re- 
pudiate it. For the purpose of pre- 
venting perjury and fraud the stat- 
ute estops the wife from denying 
the acceptance and receipt of benefits 
from an improvement erected on her 
land by her husband.” Robert Gar- 
rett Lumber Co. v. Loftus, 82 Kan, 
556, 557, 558, 109 P 179; 


see infra 


79. Ala.—Wilson v. Andalusia 
Mfg. Co., 195 Ala. 477, 70: S..140, 4 
ALR 1016; Hawkins Lumber Go.’ v. 


Brown, 106 Ala. 217, 14°S 110; Wads- 

worth v. Hodge, 88 Ala. 500, 7S 194. 
Ark.—Hoffman v. McFadden, 56 

Ark. 217, 19 SW 753, 35 AmSR 101. 

Colo.—Groth vy. Stahl, 3 Colo. A. 
Sao 0 ee LO: 

Conn.—Lyon v. Champion, 62 Conn. 
75, 25 A 392. 

{ll.—Campbell v. Jacobson, 145 Ill. 
389, 34 NE 39; Wendt v. Martin, 89 
Ts 139; Little v. Vredenburgh, 16 
M or 189; Wilson v. Schuck, 5 Ill. 
A. 572. 


Ind.—Johnson v. Tutewiler, 35 Ind. } 
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should have been her intention at the time to charge 
the estate with such lezs.77 

[§ 87] bb. Contract of Husband—(aa) In Gen- 
Except under the statutes of a few jurisdic- 
tions,’ a mechanic’s lien on property of the wife 
does not arise under a contract for a building or 
improvement entered into by the husband,’ unless 


Iowa.—Gabriel v. Cornell, 172 Iowa 
734, 154 NW 1002; James v. Dalbey, 
107 Iowa 468, Poe v. 
Ekert, 102 Iowa B61, 
Getty v. Tramel, 67 Iowa 288, 25 NW 
245; Miller v. Hollingsworth, 33 


Towa 224, 
Ky.—Hines Vv. Hollingsworth- 


Young Hardware Co., 178 Ky. 233, 
198 SW 716, 4 ALR 1018; Pell v. 
Cole, 2 Metc. 252. 

Mich.—Hall v. Erkfitz, 125 Mich. 
332, 84 NW 310. 

Mo.—Meyer v. Broadwell, 83 Mo. 
571; Wilson v. Shahane, (A.) 138 


SW 694; Duross v. Broderick, 78 Mo. 
A. 260; Alexander vy. Perkins, 71 Mo. 


A. 286; Fathman, etc., Planing Mill 
Co. v. Christophel, 60 Mo. A. 106; 
Kansas. City Planing Mill Co.. v. 


Brundage, 25 Mo. A. 268; Garnett v. 
Berry, 3 Mo. A. 197. 
Nebr.—Thomas | v. George, 105 
Nebr. 44, 178 NW 922, 181 NW 646; 
Rust-Owen Lumber Co. v. Holt, 60 
Nebr. 80, 82 NW 112, 82 AmSR 512; 


Bradford v. Higgins, 31 Nebr. 192, 
47 NW 749. 
N. Y.—Jones v. Walker, 63 N. Y. 


612; Lippmann v. Low, 69 App. Div. 
24, 74 NYS 516; Ziegler v. Galvin, 45 
ra 44; Copley v. O’Niel, 39 HowPr 

Oh.—Spinning v. Blackburn, 13 Oh. 
St. 131. 

Pa.—Dearie v. Martin, 78 Pa. 55; 
Miller v. Anne, 17 LancLRev 312. 

S. D.—Fritschel v. Grosshauser, 24 
S. D. 129, 123 NW. 698. 


Tenn.—Baker v. Stone, (Ch. A.) 
58 SW 761. 

Tex.—Blevins v. Cameron, 2 Tex. 
Unrep. Cas. 461. 

Wis.—Coorsen v. Ziehl, 103 Wis. 


381, 79 NW _ 562. 

And see Husband and Wife § 619. 

{a] Even necessary repairs on the 
wife’s property made under contract 
with her husband and without her 
consent do not give rise to a lien. 
Dearie v. Martin, 78 Pa. 55. 

{b] Payment of consideration by 
husband for land conveyed to wife.— 
(1) The fact that the husband paid 
from his own funds for the land con- 
veyed to the wife will not subject 
such land to a mechanic’s lien for an 
improvement thereon under a con- 
tract with the husband, as in case 
of such a purchase there is no result- 
ing trust in favor of the husband 
because of such purchase. Duross v. 
Broderick, 78 Mo. A. 260; Fathman, 
ete., Planing Mill Co. v. Christophel, 
60 Mo. A. 106. (2) In such a case, 
however, the conveyance to the wife 
may be fraudulent to such an extent 
as to subject the property to the 
mechanics’ liens. Hitchcock .v. 
Kiely, 41 Conn, 611. 

[c] Husband as trustee.—(1) In 
Alabama it was held, under the 
statutory provision which made the 
husband the trustee of his wife’s 
separate real estate (See Husband 
and Wife § 515), (2) that the hus- 
band could subject his wife’s prop- 
erty to mechanies’ liens for improve- 
ments thereon. (Ex p. Schmidt, 62 
Ala. 252). (3) However, the statu- 
tory provision making the husband 
the trustee of his wife’s property 
having been repealed, he can no 
longer subject her property to a me- 
chanic’s lien for improvements there- 
on contracted for without her au- 
thority or consent. Wadsworth y. 
Hodge, 88 Ala. 500, 7S 194. 

{d] Lien upon improvement.— 
Where an improvement is made hy 
the husband upon his wife’s land, and 
it is held or conceded that a me- 
chanie’s lien cannot be enforced 
against the land, it cannot be en- 
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he is her agent in making the contract,*° or she 
consents to the contract,*! or, under the circum- 
stances, she is estopped, as against the lien claim- 
ant, to set up her ownership’? or to deny the 
agency of the husband,’ or that the contract and 
improvement were made for her immediate use, 
enjoyment, or benefit; or, in other words, unless 
she has expressly or impliedly authorized the hus- 
band to contract as her agent,®* or has held him out 
as her agent,8* or has subsequently ratified his 
The rule that the wife’s property is not 
subject to a mechanic’s lien under a contract with 
the husband is especially applicable where the con- 
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forced against the improvement sepa- 
rate from the land. Fathman, etc., 
Planing Mill Co. v. Christophel, 60 
Mo. A. 106. Contra Kline v. Perry, 
51 Mo. A. 422. 

[e] Removal of property.—Under 
Act (1889) ec 103, providing that, 
where material is furnished for a 
building on the land of a married 
woman who has not signed the 
building contract, and the material 
is furnished in ignorance of her 
right, the materiatmen shall have the 
right to remove the property, care 
being had to protect the rights of all 
parties, where furnishers of material 
allege in their complaint that their 
property cannot be removed without 
prejudicing both the owners and 
other lienholders, and such allega- 
tions are supported by the evidence, 
the right of removal must be denied. 


Baker v. Stone, (Tenn. Ch. A.) 58 

SW 761. ; 
so. Ala.—Womack v. Myrick Lum- 

ber’) Cosn 200> Ala; 691,576 S'1949% 


Saunders v. Tuscumbia Roofing, etc., 
Co., 148 Ala, 519, 41 S 982. 
Ark.—Hoffman v. McFadden, 56 
Ark. 217, 19 SW 7538, 35 AmSR 101. 
Ill.—Inter State Bldg., etc., Assoc. 
v. Ayers, 177 Ill. 9, 52 NE 342 [aff 71 


Till. “A. 529]; McNichols v. Kettner, 
22-Tll. A. 493. 

Ind.—Jones v. Pothast, 72 Ind. 
158; Colt v. Lawrenceburg Lumber 


Co., 44 Ind. A. 122, 88 NE 720. 


TAT aie v. Wilson, 23 Iowa 
Md.—Rimmey v. Getterman, 63 
Md. 424. 

Mass.—Wheaton v. Trimble, 145 


Mass. 345, 14 NE 104, 1 AmSR 463. 

Mich.—Frohlich v. Carroll, 127 
Mich. 561, 86 NW 1034. 

Mo.—Marshall v. Hall, (A.) 200 
SW 770; Fischer v. Anslyn, 30 Mo. 
A. 316. 

Ss. D.—H. C. Behrens Lumber Co. 
v. Lager, 26 S. D. 160, 128 NW 698, 
AnnCasi1913A 1128. 

Tenn.—Gould v. Frost, 138 Tenn. 
467, 196 SW 949. 

W. Va.—Milligan v. Alexander, 72 
W. Va. 615, 79 SE 665. 

See also Husband and Wife § 619. 

[a] Nature of agency.—To come 
within the lien statute, there must 
be such an agency, emanating from 
the wife to the husband, as is an ac- 
tive and moving cause, on her part, 
to procure the erection of the im- 
rovements. Berkshire v. Holcker, 
02 Mo. A. 433, 216 SW 556. 

[b] Statutory agent.—A lien on 
the property of the wife arises under 
a contract with the husband where 
the case is within a statute making 
him her statutory agent. Banks v. 
Pullen, 113 Miss. 632, 74 S 424, 4 ALR 
1013. 

{c] Nondisclosure of agency.—(1) 
Where the husband acts as the agent 
of the wife in making the contract, 
her property is subject to the lien 
regardless of whether. or not the 
agency was disclosed to the other 
contracting party. Colt v. Lawrence- 
burg Lumber Co., 44 Ind. A. 122, 88 
NE 720; H. C. Behrens Lumber Co. 
v. Lager, 26 S. D. 160, 128 NW 698, 
AnnCas1913A 1128. (2) However, it 
has been held that there must be 
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some evidence that the husband acted 
as agent, and not as principal, and 
that his contract was for the wife, 
upon her credit, and with her con- 
sent, with knowledge that her credit 
was pledged, and that she is under- 
stood to be the contracting party. 
Jones v. Walker, 63 N. Y. 612. 

[d] Treating husband as owner.— 
Where the husband contracted in his 
own name, but on behalf of his wife, 
for the erection of buildings on her 
land, they colluding between them- 
selves to defeat the claims of those 
who should furnish labor and ma- 
terials therefor, the fact that a state- 
ment of lien for materials so fur- 
nished mentioned the husband as the 
owner of the land, and that a copy 
of the statement was served on him 
alone, will not prevent a lien from 
attaching to the premises. Frohlich 
v. Carroll, 127 Mich. 561, 86 NW 1034. 

[e] Facts held not to establish 
agency.—Berkshire v. Holcker, 202 
Mo. A. 433, 216 SW 556, 

81. See infra § 88. 

g2. Hanchey v. Hurley, 129 Ala. 
306, 30 S 742; Harris v. Graham, 86 
Ark. 570, 111 SW 984; Bastrup v. 
Prendergast, 179 Ill. 553, 53 NE 995, 
70 AmSR 128. 

[a] Representations.—The wife is 
estopped to assert her title where the 
husband represented that he was the 
owner and the wife, knowing of such 
representations, permitted the work 
to be done, or assisted in procuring 
it to be done, without asserting or 
disclosing her title. 
Hurley, 129 Ala. 306, 23 
Bastrup v. Prendergast, 179 Ill. 553, 
53 NE 995, 70 AmSR 128. 

[b] In the absence of any repre- 
sentations by either husband or wife 
as to the ownership of the property, 
the wife is not estopped to assert 
her ownership. Gabriel v. Cornell, 
172 Iowa 734, 154 NW 1002. 

83. Boeckeler Lumber’ Co. Vv. 
senbeine 191 Mo. A, 334, 177 SW 

[a] Facts held not to create 
estoppel.Berkshire v. Holcker, 202 
Mo. A. 433, 216 SW 556. 


84. Marshall v. Hall, (Mo. A.) 200 
SW 770. 
85. Ala.—Womack v. Myrick Lum- 


ber Co., 200 Ala. 591, 76 S 949; Wil- 
son v. Andalusia Mfg. Co., 195 Ala. 
477, 70 S 140, 4 ALR 1016; Schmidt 
v. Joseph, 65 Ala, 475. 
Ark.—Hoffman v. McFadden, 56 
Ark. 217, 19 SW 753, 35 AmSR 101. 
Ill.—Bumegartner v. Hall, 163 Ill. 
136, 45 NE 168 [aff 64 Ill. A. 45]; 
Greenleaf v. Beebe, 80 Il]. 520; Taylor 
v. Gilsdorff, 74 Ill. 354; Woodburn vy. 
Gifford, 66 Ill. 285; Sehwartz v. 
Saunders, 46 Ill. 18; Inter-State 
Bldg., etc., Assoc. v. Ayers, 71 Ill. A 
529 [aff 177 Ill. 9, 52 NE 342]; Wat- 
son v. Carpenter, 27 Ill. A. 492. 
Ind.—Thompson y. Shepard, 85 Ind. 
352; Jones v.s Pothast,' 72 Ind. 158; 
Vail v. Meyer, 71 Ind. 159. 
Iowa.—Rand v. Parker, 73 Iowa 
396, 35 NW 498; Burdick v. Moon, 24 
rover 418; Kidd y. Wilson, 23 Iowa 
Ma Jarden! v. Pumphrey, 36 Md. 


Trimble, 145 


2 
o 


Mass.—Wheaton Vv. 
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tract or improvement is made against her protest,** 
even though her protest is made to the husband 
and not to the person furnishing materials.*® 
authority of the husband to contract as the agent 
of his wife for improvements on her land will not 
be implied merely from the marital relation.*° 
Acts of the wife which standing alone are not 
necessarily conclusive of the agency of the hus- 
band for her, but which may be considered, and, 
in connection with other facts, may justify a find- 
ing of agency, include her joinder in a mortgage 
to raise money to pay for the improvement,*! the 
making of payments by her under the contract,°” 


The 


Mass. 345, 14 NE 104, 1 AmSR 463; 

Arnold v. Spurr, 130 Mass. 347. 
Mo.—Chicago Lumber Co. v. Ma- 

han, <3iMo. <A. +4253—Bischer’> v- 

Anslyn, 30 Mo. A. 316. 

N. Y.—Dennis v. Walsh, 16 NYS 
iyi 


Pa.—Jobe v. Hunter, 165 Pa. 5, 30 
A 452, 44 AmSR 639; Bevan vy. 
Thackara, 143 Pa. 182, 22 A 873, 24 
AmSR 529; Forrester v. Preston, 2 
Pittsb. 298. 

Wis.—Lauer v. Bandow, 43 Wis. 
556, 28 AmR 571. 

; a ee v. Gibson, 7 WestLR 

43. 

{a] Authority as general agent.— 
Where the husband has authority to 
act as his wife’s general agent with 
regard to her property, he may bind 
her property by mechanics’ liens for 
its improvement. Scales v. Paine, 13 
Nebr. 521, 14 NW 522. 

{b] Express agency in husband 
need not be shown.—Fischer v. 
Anslyn, 30 Mo. A. 316. 

86. Interstate Bldg., ete., Assoc. v. 
Ayers, 71 Ill. A. 529; Thompson v. 
Shepard, 85 Ind. 352; Miller -v. 
Hollingsworth, 33 Iowa 224. 

87. Ala.—Womack v. Myrick Lum- 


ber Cos 200i Alay 5915 aii6. S: “949%; 
Wilson v. Andalusia Mfg. Co., 195 
Ala. 477, 70 S 140, 4 ALR 1016. 
Iowa.—Bartlett v. Mahlum, 88 
Iowa 329, 55 NW 514; Miller v. 
Hollingsworth, 33 Iowa 224. 
Kky.—Hines Vv. Hollingsworth- 


Young Hardware Co., 178 Ky. 233, 198 
SW 716, 4 ALR 1018. 

Mo.—Marshall v. (A.) 200 
SW 770. 


Hall, 


Pa.—National Supply, ete., Co. v. 
Fitch, 55 Pa. Super. 212. 
88. James v. Dalbey, 107 Iowa 


463, 78 NW 51; Getty v. Tramel, 67 
Towa 288, 25 NW. 245; Christianson v. 
Hughes, 18 N. D. 282, 122 NW 384, 
138 AmSR 762; Morrison vy. Clark, 20 
Utah 432, 59 P 235, 77 AmSR 924. 

89. Royal Lumber Co. v. Hoelzner, 
199 Iowa 24, 201 NW 58; Christianson 
v. Hughes, 18 N. D. 282, 122 NW 384, 
138 AmSR 762. 

90. Ark.—Hoffman v. McFadden, 
ai Ark. 217, 19 SW 753,;35 AmSR 

Ind.—Johnson vy. Tutewiler, 35 Ind. 


353. 

Iowa.—Gabriel v. Cornell, 172 
Iowa 734, 154 NW 1002; Price v. 
Seydel, 46 Iowa 696; Miller v. Hol- 


lingsworth, 33 Iowa 224. 

Mo.—Kansas City Planing Mill 
Co. v. Brundage, 25 Mo. A. 268. 

Nebr.—Rust-Owen Lumber Co. v. 
Holt, 60 Nebr. 80, 82 NW 112, 83 
AmSR 512. 

N. Y.—Lippmann vy. Low, 69 App. 
Div. 24, 74 NYS 516. 

Tex.—Blevins v. Cameron, 2 Tex. 
Unrep. Cas. 461. 

W. Va.—Milligan v. Alexander, 72 


Ww. Va. 615, 79 SE 665. 

91. Chicago Lumber Co. v. Mahan, 
53 Mo. A. 425; Fischer v. Anslyn, 30 
Mo. A. 316. F 

92. Ill—McNichols v. Kettner, 22 
Til. “A. 493. 

Md.—Rimmey vy. Getterman, 63 
Md. 424. 

Mich.—Frohlich vy. Carroll, 127 


Mich. 561, 86 NW 1034. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§§ 87-90] 


her subsequent occupation of the building as a 
residence,®* and her suggestions or directions as 
to the work,®* provided such suggestions or -direc- 
tions are such as to evidence something more than 
the interest ordinarily shown by a wife in improve- 
ments made by her husband.®> But the fact that 
the wife joins in a note with her husband given 
in payment for materials purchased by the hus- 
band for the improvement: has been held not to 
show that the husband was authorized as her agent 
to purchase the materials, so as to subject her 
estate to a mechanic’s lien therefor.°* It has been 
held that, where parties have contracted with the 
husband for the erection of a building on property 
as community property, without notice of any claim 
of his wife that it was her separate property, their 
liens will prevail over such a claim asserted by 
her after they were acquired.” 

[§ 88] (bb) Wife’s Knowledge, Consent, or Fail- 
ure to Object. The property of the wife is not 
subject to a mechanic’s lien for an improvement 
made under a contract with her husband merely 
by reason of her knowledge of the making of the 
improvement,®* nor, except in some jurisdictions,°® 
by her knowledge and acquiescence or failure to 
object.1. Neither is her property rendered subject 
to the lien by her knowledge of a contract made 


Mo.—Chicago Lumber Co. v. Mahan, 
53 sous A, 425. 
Y.—Dennis v, Walsh, 16 NYS 
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causing changes of plans for the re- 
pairs and her practically constant 
presence at the building during 
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in her husband’s name.? On the other hand, her 
property is frequently held subject to the len 
where she has knowledge of, and consents to, the 
improvement? or both the contract and the im- 
provement, or where she has knowledge of both 
the contract and the improvement and fails to ob- 
ject® or to disclose her ownership.6 However, un- 
der some statutes requiring a contract with the 
owner or his authorized agent’? and not authorizing 
a lien based on the consent of the owner, the mere 
passive permission or consent of the wife to the 
contract of the husband is not sufficient to render 
her property subject to the lien.6 A lien on the 
wife’s land does not arise from her consent or 
permission that her husband shall build on the 
land at his own expense.® 

[§ 89] (d) Dower or Curtesy. The wife’s 
inchoate right of dower in her husband’s property 
cannot be cut off or barred in a mechanie’s lien 
proceeding where she neither knew of nor con- 
sented to the improvement in question.1° Under 
some statutes the husband cannot charge his 
curtesy estate in his wife’s land unless she joins 
with him in the contract. 

[§ 90] (5) Infants and Their Agents.!2 An in- 
fant, being under a common-law disability to con- 
tract,* cannot by a contract for the improvement 


Nebr.—Rust-Owen Lumber Co. v. 
Holt, 60 Nebr. 80, 82 NW 112, 83 


its] AmSR 512; Bradford v. Higgins, 31 


ann alteration and repair are not a ratifi- | Nebr. 192, 47 NW 749. Contra Howell 
93. Wadsworth v. Hodge, 88 Ala,| cation of a contract that was not] v. Hathaway, 28 Nebr. 807, 44 NW 
500, 7 S 194; Mingo Lime, etc., Co.| made or attempted to be made in her | 1136. 


v. Parsley, 197 Ky. 740, 248 SW 169; 
Marshall v. Hall, (Mo. A.) 200 SW 
770; Fischer v. Anslyn, 30 Mo. A. 316; 
Garnett v. Berry, 3 Mo. A. 197; Rust- 
Owen Lumber Co. v. Holt, 60 Nebr. 


bility). 
96. 
353. 


name or for her but was made by the N. 
husband alone, on his own responsi-| L. 2 


Johnson y. Tutewiler, 35 Ind. 


ay eee Vierleackers 9217 mNeas 


Tex.—Blevins v. Cameron, 2 Tex. 
Unrep. Cas. 461. 
Utah.—Morrison v. Clark, 20 Utah 


80, 82 NW 112, 88 AmSR 512. 

94. Conn.—Foskett, etc., Co. 
Swayne, 70 Conn. 74, 38 A 893. 

Ill.— Bruck v. Bowermaster, 36 Ill. 
A. 510; McNichols v. Kettner, 22 Ill. 
A. 493. 

Ky.—Mingo Lime, etc., Co. v. Pars- 
ley, 197 Ky. 740, 248 SW 169. 

Md.—Rimmer v. Getterman, 63 Md. 


424. 
Mass.—Wheaton vy. ‘Trimble, 145 
Mass. 345, 14 NE 104, 1 AmSR 468. 
Mo.—Collins v. Megraw, 47 Mo. 


495; Berkshire v. Holcker, 202 Mo. A. 
433, 216 SW 556; Chicago Lumber 
Co. v. Mahan, 53 Mo. A. 425; Schmitt 
v. Wright, 6 Mo. A. 601; Leisse v. 
Schwartz, 6 Mo. A. 413 
Nebr.—Bradford v. 
Nebr. 96, 46 NW 220. 
Pa.—Jobe v. Hunter, 165 Pa. 5, 30 
A 452, 44 AmSR 639; Bodey v. Thack- 
ara, 143 Pa.171, 22 A 754, 24 AmSR 


‘Peterson, 30 


526; Einstein v. Jamison, 95 Pa. 
403. 
W. Va.—Milligan v. Alexander, 72 


W. Va. 615, 79 SE 665. 

[a] The bearing of a message 
from her husband to a person em- 
ployed by the husband to erect a 
house upon her estate, in relation 
to it, although she also expresses 
her satisfaction with what satisfies 
him, was not, under the old law, con- 
duct of a wife from which the jury 
could infer her contract or assent 
that her interest in the estate should 
be subjected to a lien for the price 
of the work and materials originally 
furnished for the erection upon the 
credit of her husband. Bliss y. Pat- 
ten. 5 R. I. 376. 

95. Hoffman v. McFadden, 56 Ark. 
217, 19 SW 753, 35 AmSR 101; Groth 
v. Stahl, 3. Colo. A. Sius.0. 1051; Mc- 
Laren y. Hall, 26 Towa 29% Berk- 
shire v. Holcker, 202 Mo. A. 433, 216 
SW 556; Marshall v. Hall, (Mo. A.) 
200 SW 770; Alexander vy. Perkins, 
71 Mo. A. 286; Barker v. Berry, 8 Mo. 
A. 446. See Wilson v. Andalusia 
Mfg. Co., 195 Ala. 477; 70 S 140, 4 
ALR 1016 (the acts of the wife in 


$7. House v. Schulze, 21 Tex. Civ. 
A. 248,,52 SW 654. 

fa] Property appearing as com- 
munity property.—Where land which 
is really the separate property of a 
wife appears on the records as com- 
munity property, a materialman who 
is informed by the husband that it is 
his property, and who, without notice 
that it is the wife’s separate prop- 
erty, furnishes material to erect a 
house thereon, may enforce a me- 
chanic’s lien against the property. 
Hord v. Owens, 20 Tex. Civ. A. 21, 
48 SW_ 200. 

98. Healey Ice Mach. Co. v. Green, 
181 Fed. 890 [aff 191 Fed. 1004 mem, 
111 CCA 668 mem] (under North 
Carolina statute); Marshall v. Hall, 
(Mo. A.) 200 SW 770. 

99. Husted v. Mathes, 77 N. Y. 
388; Schummer v. Clark, 107 App. 
Div. 207, 631, 95 NYS 836; McDougall 
v. Nast, 5 NYSt 144. 

1. Ala.—Wadsworth v. Hodge, 88 
Ala. 500, 7 S 194; Copeland v. Kehoe, 
67 Ala. 594. 

Ark.—Hoffman v. McFadden, 56 
Ark. 217,-19 SW 753, 35 AmSR.101. 

Colo.—Groth y. Stahl, 3 Colo. A. 8, 
30 P 1051. 

Conn.—Lyon y. Champion, 62 Conn. 
75, 25 A 392; Flannery v. Rohrmayer, 


46 Conn. 558, .33 AmR 36. 
Ill.— Geary v. Hennessy, 9 Ill. A. 
17; Wilson v. Schuck, 5 Ill. A. 572. 


But see Bruck v. Bowermaster, 36 


Tll. A. 510 (where this fact, in con- 
nection with other facts, was held 
to estop the wife). 


Ind.—Capp v. Stewart, 38 Ind. 479. 
Iowa.—Miller v. Hollingsworth, 33 


Iowa 224; McLaren v. Hall, 26 Iowa}, 
297 


Mo.—Duross v. Broderick, 78 Mo. 
A. 260; Alexander v. Perkins, 71 Mo. 
A. 286; Fathman, etc., Planing Mill 
Co. v. Christophel, 60 Mo. A. 106; 
Kline v. Perry, 51 Mo. A. 422; Carth- 
age Marble, etc., Co. v. Bauman, 44 
Mo. A. 386; Barker v. Berry, 8 Mo. A. 
Garnett v. Mo. A. 


446; Berry, 3 


197. 


432, 59 P 235, 77 AmSR 924. 

Wis.—Coorsen v. Ziehl, 103 Wis. 
381, 79 NW 562; Lauer vy. Bandow, 
43 Wis. 556, 28 AmR 571. 

ane see Husband Wife 

@. Halliwell Cement Co. v. Elser, 
156 Mo. A. 291, .137 SW. 626. 

3... ill. —Schwartz v. Saunders, 46 
13 3 ea 

Ky. — Hines Vv. Hollingsworth- 
Young Hardware Co., 178 Ky. 233, 
198 SW 716, 4 ALR 1018. 

N. Y.—Husted v. Mathes, 77 N. Y. 


388. 
Pa.—Miller, v. Fitz, 17 Pa. Dist. 
119 


933; Lex v. Holmes, 4 Phila. 10. 

Wis.—Lentz v. Himermann, 
Wis. 492, 97 NW 181; Heath v. Solles, 
73 Wis. 217, 40 NW 804. 

4. McGeever v. Harris, 148 Ala. 
503, 41 S 930; Prendergast v. Mc- 
Nally, 76 Ill. A. 335 [aff 179 Tll. 558, 
53 NE 995, 70 AmSR 128]; Wheeler 
Lumber, etc., Co. v. White, 164 Iowa 
495, 145 NW 917; Bartlett v. Mahlum, 
88 Iowa 329, 55 NW 514; Bevan v. 
Thackara, 143 Pa. 182, 22 A 8738, 24 
AmSR 529. 

5. Greenleaf v. Beebe, 80 Ill. 520; 
McDonald v. Mark, 147 Ill. A. 434; 
Milligan v. Alexander, 72 W. Va. 615, 
79 SE 665. 

6. Harris v. Graham, 86 Ark. 570, 
111° SW 984; Hoffman v. McFadden, 
BO) PAT Kee etdod el 9) = SW 0.95 )0.0.0) AIA ot 
101; Hitchcock v. Kiely, 41 Conn. 611; 


and 


Bastrup v. Prendergast, 179 Ill. 5538, 
53 NE 995, 70 AmSR 128; Oglesby 
CoalgeCo: ey. basco, 19 sliiteLeg. 
Schwartz v. Saunders, 46 Ill. 18, 

7. See supra § 73. 

8. Berkshire v. Holcker, 202 Mo. 


A, 433, 216 SW 556. 

9. Huntley v. Holt, 58 Conn. 445, 
20 A 469, 9 LRA 111; ‘Gabriel v. Cor- 
nell, 172 Iowa 734, 154 NW 1002. 

10. W. H. Pipkorn Conve iratnik, 
161 Wis. 91, 152 NW 141, 16 ALR 975. 


ll. Fetter v. Wilson, 12 B. Mon, 
(Ky.) 90. 

12. Guardians see supra § 82, 

13. See Infants § 148. 
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of his land subject it to a mechanic’s lien for such 
improvement;!4 nor will a retention of the prop- 
erty as improved, after majority, amount to such 
ratification as to sustain a lien.’° However, some 
mechanics’ lien statutes provide that minors over 
the age of eighteen years shall be included within 
the word ‘‘owner;’’2® and under such a statute the 
property of a minor over the prescribed age may 
be subject to a lien under a contract made by an- 
other as his agent, and either authorized’? or 
ratified’ by him. Of course there is no lien on 
an infant’s property under a contract made by 
another person not his guardian and not possess- 
ing any authority to bind him.’® 

f§ 91] (6) Lessors and Lessees—(a) Lessors. The 
lessor of land may subject his interest therein to 
a lien in favor of a materialman.”° The property 
of the lessor is subject to a lien for materials fur- 
nished the lessee on the express direction of the 
lessor?! or of a person whom he has held out as 
his agent,22 even though the tenant may have failed 


MECHANICS’ LIENS 


| id — ae ee! odd 


iva 


[$$ 90-92 


to comply with the intention and instructions of 
the lessor and his agent to use old lumber obtained 
from a wrecked building.?* 

[§ 92]. (b) Lessees and Sublessees—aa. Lien on 
Interest or Property of Lessee or Sublessee. A 
lessee is an owner within the meaning of the me- 
chanics’ lien statutes,24 and his interest is subject 
to a lien for improvements made under a contract 
with him?> or for improvements made at his re- 
quest?* or with his consent? under a contract with 
a sublessee, or for improvements made by a sub- 
lessee, where the lessee, by his conduct and course 
of dealing, has estopped himself from disclaiming 
liability.28 Likewise a sublessee may subject his 
own interest to a len.9 

Lien on building or improvement. Under some 
statutes a mechanic’s lien may be had upon a build- 
ing erected or improvement made by a lessee upon 
the demised premises,*° at least where the building 
or improvement does not become a part of the 
realty.*? 


14. Ala.—Richardson v. Little, 209 Cal.—Harlan v. Stufflebeem, 87 Cal.] 78 Wis. 150, 47 NW 364; Leismann v. 
Aja. 351, 96 S 144 [cit Cyc]. 508, 25 P 686; Lothian v. ood, 55) Lovely, 45 Wis. 420. 

Ill.— McCarty v. Carter, 49 Ill. 58,| Cal. 159; Gaskill vy. Trainer, 3 Cal. Ont.—Garing v. Hunt, 27 Ont. 149. 
95 AmD 572. 334. {a] Object and application of stat- 

Ind.—Alvey v. Reed, 115 Ind. 148, Colo.—Evans v. Young, 10 Colo.| ute—(1) The object of L. (1887) ¢ 
17 NE 265, 7 AmSR 418; Price v.|316, 15 P 424, 3 AmSR 583; Cary | 466, providing that Rev. St. 3314, 


Jennings, 62 Ind. 111. 

Nebr.—Bloomer v. Nolan, 36 Nebr. 
51, 58 NW 1039, 38 AmSR 690. 

N. J.—Hall v. Acken, 47 N. J. L. 
340; Johnson v. Parker, 27 N. J. L. 
239. 
[a] Duty tc ascertain capacity to 
contract.—A party performing work 
or furnishing materials for the im- 
provement of property must ascer- 
tain whether the party with whom 
he contracts is a minor or not. Mc- 
Carty v. Carter, 49 Ill. 53, 95 AmD 
572. 

15. McCarty  v. Carter, ‘ supra; 
Bloomer v. Nolan, 36 Nebr. 51, 53 NW 
1039, 38 AmSR 690. 

‘[a] “It would he unreasonable to 
compel a minor to choose between the 
utter abandonment of his property 
and the creation of a lien upon it 
under a contract made during his 
minority, and to say, if he retains 
the property he ratifies the lien.” 

e@arty pve Carter, 49 TNE 53, 55, 295 

mD 572. 

16. Tucker v. Gest, 46 Mo. 339; 
Riverside Lumber Co. v. Oxford, 201 
Mo. A. 190, 209 SW 986. 

17. Riverside Lumber Co. y. Ox- 
supra. 

Riverside Lumber Co. 
supra. 

19. Denniston, etc., Co. v. Brown, 
183 Iowa 398, 167 NW 190. 

20. Lewers & Cooke, Ltd. v. Wong 
Wong, 22 Hawaii 765. 

21. Grenfell Lumber Co. v. Peck, 
29N@al, Ay 347155: P 1012; 

22. Grenfell Lumber Co. v. Peck, 
supra. 

23. Grenfell Lumber Co. v. Peck, 
supra. 

24. Ga.—James G. Wilson Mfg. 
Co. v. Chamberlain-Johnson-Du Bose 
Go., 140° Ga. 593, 79 SE 465. 

Ill.—Matot v. Barnheisel, 212 Ill. 
A, 489. 

Iowa.—Webster City Steel Radiator 
Co. v. Chamberlin, 187 Lowa 717, 115 
NW 504. 

Me.—Corey v. H. P. Cummings 
Sa Co., 118 Me. 34, 105 A 405, 


N. Y.—Ambony v. Jones, 19 N, Y. 
294 [aff 21 Barb. 5201: 
Alta.—Prentice v. Brown, 7 Alta. 
L. 454, 7 DomLR 36, 28 WestLR 226, 
6 WestWkly 989. 
14 


25. Ala.—Montandon y. Deas, 
Ala. 33, 48 AmD 84, 

' Ariz Gates v. Fredericks, 5 Ariz. 
348, 52 P 1118. 


v. Ox- 


W. 
_Ark.—Meek v. Parker, 63 Ark. 367,| W. Va. 


38 SW 900, 58 AmSR 119. 


Hardware Co. v. McCarty, 10 Colo, A. 
200, 50 P 744. 


Hawaii—Lewers & Cooke, Ltd. v. 
Wong Wong, 22 Hawaii 765. 
Tll.— Williams v. Vanderbilt, 145 


Tll. 238, 34 NE 476, 36 AmSR 486, 
21 LRA 489; Reed v. Boyd, 84 Ill. 66; 
Baxter v. Hutchings, 49 Ill. 116; 
Jones v. Carey-Lombard Lumber Co., 
87 Ill. A. 533. 

Ind.—McCarty v. Burnet, 
235. daynam Vv. King, 99 dnd 33 
Anally v. Glidden, 30 Ind. A. 22, 65 
NE 291; Montpelier Light, etc., Co. v. 
Stephenson, 22 Ind. A. 175, 53 NE 444. 

Iowa.-—Nordyke, ete., Co. v. hawk- 
eye Woolen Mills Co., 53 Iowa 521, 
5 NW 693. 

Kan.—Potter v. Conley, 83 Kan. 
676, 112 P 608; Badger Lumber Co. 
v. Malone, 8 Kan. A. 121, 54 P 692. 

Ky.—Laviolette v. Redding, 4 B. 
Mon. 81. 

La.—Carroll Lumber Co. v. Davis, 
133 La. 416, 63 S 93; Hearne v. Vic- 
toria Lumber Co., 131 La. 646, 60 S 


4 


Mass.—Forbes v. Mosquito Fleet 
aeht Club, 175 Mass. 432, 56 NE 
Mich.—Peninsular Gen. Electric 


Co. v. Norris, 100 Mich. 496, 59 NW 
151, 

Mo.—House Wrecking Salvage, etc., 
Co. v. Gartrell, (A.) 204 SW 52; 
Pickel Marble, etc., Co. v. Handlan, 


85 Mo. A. 313. 


. 


Mont.—Montana Lumber, etc., Co. 
v. Obelisk Min., etc., Co., 15 Mont. 20, 
Seo ols 


Nebr.—Moore v. Vaughn, 42 Nebr. 
696, 60 NW 914. 
N. Y.—Muldoon vy. Pitt, 54 N. Y. 


269 [aff 4 Daly 105]; Chamberlin v. 
McCarthy, 59 Hun 158, 18 NYS 217; 
Ombony v. Jones, 21 Barb. 520; Jones 
v. Manning, 6 NYS 338. 

N. C.—Asheville Woodworking Co. 
aan on ay TUS MENS Cl aG Lie ioe Sy 


Oh.—Choteau v. Thompson, 2 Oh. 
SU lal 

Pa.—Robson’s App., 62 Pa. 405; An- 
shutz v. McClelland, 5 Watts 487. 

R. I.—Poole v. Fellows, 25 R. I. 64, 


54 A 772. 

Aree UE) v. Lanier, 1 Coldw. 
Tex.—Ogburn Gravel Co. v. Watson 

Co., (Civ. A.) 190:SWw '205, 208. 
Wash.—Miles Co. v. Gordon, 8 

Wash. 442, 36 P 265. 

Va.—Showalter v. Lowndes, 56 

462, 49 SE 448, 

Kendall Mfg. Co. v. Rundle, 


1s. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


leasehold interest. 


as amended by L. (1887) c 442, “shall 
not be construed as giving a lien 
where the relation of landlord and 
tenant exists,” was to protect the 
landlord, and prevent a mere tenant 
from encumbering so much of the 
estate as remained in the landlord. 
It was manifestly not intended to 
prevent a tenant for a long term of 
years from thus encumbering his 
Cook v. Goodyear, 
79 Wis. 606, 48 NW 860. (2) Where 
A employed B to cut and saw lumber 
from land to be provided by him, B 
to erect a sawmill on A’s land for 
that purpose, the contract cannot be 
regarded as creating the technical 
relation of landlord and tenant, and 
it gives:to B such an interest in the 
land as can be subjected to the lien 
of one who furnishes labor and ma- 
chinery for such sawmill. Cook v. 
Goodyear, supra. 

Leasehold as subject to lien see 
supra § 28. 

26. Orr _v. Robertson, 34 Ont. L. 
147, 8 OntWN 471. 

27. Matot v. Barnheisel, 212 Ill. A. 
489; Schwartz & Co., Ine. v. Aimwell 
CGo., Inc., 204 App. Div. 769, 198 NYS 
838 [aff 236 N. Y. 672 mem, 142 NE 
330 mem]; H. A. Berger’s Metal Ceil- 
ing, etc., Co., Ine. v. Farmers’ lL. & 
tT. Co. 170 NYS 9342 : 

28. Shaw v. Spencer, 57 Wash. 587, 
107 P 383. 

29. Sager v. Renwick Park, ete., 
Assoc., 172 App. Div. 359, 159 NYS 4. 

so. Ind—Lynam v. King, 9 Ind. 
3; Holland v. Farrier, 75 Ind. A. 368, 
130 NE 823; Williamson y. Shank, 
41 Ind. A. 513, 838 NE 641. 

Iowa.—Oliver v. Davis, 
287, 46 NW 1000. 

La.—Carroll Lumber Co. v. Davis, 
133 La. 416, 63 S 98; Schwartz v. 
Saiter, 40 La. Ann. 264, 4 S 77. 

Mo.—House Wrecking Salvage, etc., 
Cove VGartrell, CA) 204 eS were 
Rogers v. C. C. C. Mining Co., 75 Mo. 
A. 114; John O’Brien Boiler Works 
Co. v. Haydock, 59 Mo. A. 653. 

Lien on building or improvement 
alone generally see infra § 343. 

Provisions in lease as to removal 
a9 gwnerente of building see infra 


81. McCarty v. Burnet, 84 Ind. 23; 
Forbes v. Mosquito Fleet Yacht Club, 
175 Mass. 432, 56 NE 615; Ombony v. 
Jones, 21 Barb. 520 [aff 19 N. Y. 234]. 

{a] In Texas (1) it was held that 
no lien attaches to an improvement 
made by a lessee without authority 
of the lessor, regardless of whether 


81 Iowa 


; 


§ 93] 


[§ 93] bb. Lien on Estate or Property of Lessor— 
A contract of a lessee for im- 
provements does not give rise to a lien against 
the estate or property of the lessor,?? unless the 


(aa) In General. 


the improvement does or does not be- 
come a part of the realty. Penfield 
v.-Harris, 7%. Tex. Civ. A. 659, 27 SW 
762. (2) But it was subsequently 
held that a building, or at least the 
interest of the lessee in 
Subjected to a lien by the lessee 
having it constructed where he is 
entitled to its use, possession, and 
control for a long period of time, as 
where he is the holder of a ninety- 
nine year lease, having power to sub- 
let the building in whole or in part, 
and to destroy and rebuild improve- 
ments erected on the premises. Og- 
burn Gravel Co. v. Watson Co., (Civ. 
A.) 190 SW 205. 

s2. Ariz.—Gates v. Fredericks, 5 
Ariz. 343, 52 P 1118. 

Cal.—Harlan v. Stufflebeem, 87 Cal. 
508, 25 P 686; Lothian v. Wood, 55 
opt. 159; Johnson v. Dewey, 36 Cal. 

Colo.—Antlers Park Regent Min. 
Co. v. Cunningham, 29 Colo. 284, 68 
P 226; Wilkins v. Abell, 26 Colo. 462, 
58 P 612; Fisher v. McPhee, etc., Co., 
24 Colo. A. 420, 185 P 182; Little Va- 
leria Min., etc., Co. v. Ingersoll, 14 
Colo. A. 240, 59 P 970; Schweizer v. 
Mansfield, 14 Colo, A. 236, 59 P 843. 

Ga.—Georgia Cent. R. Co. v. Shiv- 
ers, 125 Ga.. 218, 53 SE 610; Pitts- 
burgh Plate Glass Co. v. Peters Land 
Co., 123 Ga. 723, 51 SE 725; Reppard 
v. Morrison, 120 Ga. 28, 47 SE 554; 
Harman v. Allen, 11 Ga. 45. 

Ill.—Williams v. Vanderbilt, 145 
Ill. 2388, 34 NE 476, 36 AmSR 486, 21 
LRA 489; Proctor v. Tows, 115 I11. 
138, 3 NE 569; Judson y. Stephens, 
75 Tl. 255. 

Ind.—Coburn v. Stephens, 137 Ind. 
683, 36 NE.132, 45 AmSR 218; Hop- 
kins v. Hudson, 107 Ind. 191, 8 NE O13 
McCarty v. Burnet, 84 Ind. 23; Wil- 
kKerson v. Rust, 57 Ind. 172. 

Iowa.—Oregon Lumber Co. v. Beck- 
leen, 130 Iowa 42, 106 NW 260. 

Ky.—Luigart v. Lexington Turf 
Club, 130 Ky. 473, 113 SW 814. 

La.—Carroll Lumber Co. v. Davis, 
133 La. 416. 63 S 93; Hearne v. Vic- 
toria Lumber Co., 131 La. 646, 60 S 
22; Hoffman v. Laurans, 18 La. 70; 
Sewall v. Duplessis, 2 Rob. 66. 


Me.—Hanson v. News Pub. Co., 97 
Me. 99, 53 A 990. 
- Mad. . Phillips, 


90 Md. 515, 45 A 174; Hoffman v. Mc- 
Clogan, 81 Md. 390, 32 A 179; Beehler 
v. Ijams, 72 Md. 193, 19 A 646; Len- 
derking v. Rosenthal, 638 Md. 28; 
Gable v. Preacher’s Fund Soc., 59 Md. 
455; Mills v. Matthews, 7 Md. 315. 

Mass.—Conant v. Brackett, 112 
er 18; Francis v. Sayles, 101 Mass. 
43 


Mich.—Merrill v. Brant, 175 Mich. 
182, 141 NW 550 
aps: .—Kirk v. Taliaferro, 16 Miss. 

Mo.—Squires .v. Fithian, 27 Mo. 
134; House Wrecking Salvage, etc., 
Gartrell, (A.) 204 SW 52; 
Hippodrome 
A. ‘707,,160 SW 26; 
Dougherty-Moss Lumber Co. Vv. 
Churchill, 114 Mo. A. 578, 90 SW 405; 
McMahon v. Vickery, 4 Mo. A. 225. 

Mont.—Stenberg v. Liennemann, 20 
Mont. 457, 52 P 84, 68 AmSR 636; 
Block v. Murray, 12 Mont. 545, 31 P 
550; Pelton v. Minah Cons. Min. Co., 
11 Mont. 281, 28 P 310. 

Nebr.—Frost v. Ronne, 204 
387; Stevens v. Burnham, 62 Nebr. 
672, 87 NW 546; Moore v. Vaughn, 42 
Nebr. 696, 60 NW 914; Waterman v. 
Stout, 38 Nebr. 396, 56 NW 987. 

Nev.— Gould v. Wise, 18 Nev. 253, 
3 P 30. 

N. J.—Rugarber v. Potter, 86 N. 
J. Ll. 177, 90 A 1020; Currier v. Cum- 
mings, 40 N. J. EKq. 145, 3 A 174. 

N. M.—Post v. Miles, TN. M. 317, 
34 P 586. 

N. Y.—Hankinson v, Vantine, 152 


it, canbe. 


Amusement’ 


NW, 
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or, according 


'N. Y. 20, 46 NE 292; Cornell v. Bar- 


ney, 94 N. Y..394; Conklin v. Bauer, 
62 N. Y. 620; Knapp v. Brown, 45 N. 
Y. 207, 11 AbbPrNS 118; Hartley v. 
Murtha, 86 App. Div. 196, 56 NYS 
686; De Klyn v. Simpson, 34 App. 
Div. 4386, 54 NYS 345; Johnson v. 
Alexander, 23 App. Div. 538, 48 NYS 
541; Chamberlin v. McCarthy, 59 
Hun 158, 13 NYS 217; Muldoon v. 
Pitt, 4° Daly’ 105 [aff 54° Ni Y. 26975 
Seklir v. Krizer, 48 Misc. 25, 96 NYS 
74; Mosher v. Lewis, 10 Misc. 373, 
31 NYS 43838;, Havens v. West Side 
Electric Light Co., 17 NYS 580 [aff 
20 NYS 764 (aff 148 N. Y. 632 mem, 
37 NE 827 mem)]; Jones v. Man- 
ning, 6 NYS 338. 

N. C.—Weathers v. Cox, 159 N. C. 
575, 76 SE 7; Boone v. Chatfield, 118 
N. C. 916, 24 SE 745. 

Oh. —Mahoning Park Co. v. War- 


ren Home Dev. Co., 109 Oh. St. 358, 
142 NE 883; Mutual Aid Bldg., etc., 
Co. v. Gashe, 56 Oh. St. 273, 46 NE 


985; Filberl v. Davis, 4 Oh. Dec. (Re- 
print) 496, 2 ClevLRep 265, 4 CincL 
Bul 629. 
Okl.—Cahill-Swift Mfg. Co. 
Sayer, 72 Okl. 88, 178 P 671. 
Or.—Patterson v. Gallagher, 25 Or. 
227, 835 P 454, 42 AmSR 794. 


Vv. 


Pa.—Long v. McLanahan, 103 Pa. 
537; Boteler v. Espen, 99 Pa. 313; 
McClintock v. Criswell, 67 Pa. 183; 


Newell v. Haworth, 66 Pa. 363; Mc- 
Kown v. Harris, 15 Pa. Dist. 611. 


R. I.—Poole v. Fellows, 25 R. I. 64, 
54 A 772. 

Tenn.—Reed vy. Hstes, 113 Tenn. 
200, 80 SW 1086. 

Tex.—4Campbell -v. Teeple, (Civ. 


A.) 273 SW 304; Hammond y. Martin, 


15 Tex. Civ. A. 570, 40 SW , 347; 
Penfield v. Harris, 7 Tex. Civ. A. 659, 
27 SW 762. 


Utah.—Morrow v. Merritt, 16 Utah 
412, 52 P 667. 
Va.—Carter v. Keeton, 112 Va. 307, 


71 SE 554. 
Wash.—Prinz v. Second St. The- 
atre: Co., 98> Wash. 149, 167 P 939; 


Stetson-Post Mill -Co. v. Brown, 21 


Wash. 619, 59 P 507, 75 AmSR 862; 
Masow v. Fife, 10 Wash. 528, 39 P 
140; Z. .C.-Miles_-Co. v. Gordon, . 8 


Wash. 442, 36 P 265; Iliff v. Forssell, 
7 Wash. 225, 34 P 928; Mentzer v. 
Peters, 6 Wash. 540, 33 P 1078; St. 
Paul, etc., Lumber Co. v. Belton, 5 
Wash. 763, 32 P 787. And see Shaw 
v. Spencer, 57 Wash. 587, 107 P 383 
(recognizing the rule). 

Wis.—Rohn v. Cook, 165 Wis. 299, 
162 NW 183; J..B. Alfree Mfg. Co. v. 
Henry, 96 Wis. 327, 71 NW. 370; 
Engfer v. Roemer, 71 Wis. 11, 36 NW 
618; Leismann v. Lovely, 45 Wis. 420. 

N. B.—Eddy Co., Ltd. v. Chamber- 
lain, 45 N. B. 261, 37 DomLR 711. 

Ont.—Garing v. Hunt, 27 Ont. 149; 
Graham v. Williams, 9 Ont. 458 [aff 
8 Ont. 478]. 

{a] Under particular statutes.— 
(1) Some mechanics’ lien statutes 
expressly provide that when a build- 
ing is erected or repaired by a lessee, 
the lien shall extend to, and cover, 


only the interest or estate of the 
lessee. Langley v. D’Audigne, 31 
App. (D. C.) 409. See Lipscomb v. 


Hough, 52 App. (D. C.) 13, 286 Fed. 
775 (deeming a subsequent statute, 
somewhat differently worded to be 
fundamentally the same as the for- 
mer statute). (2) Under other stat- 
utes, more restricted in terms, a con- 
tract of a tenant for repairs does not 
give rise to a lien on the property 
as against the lessor. Wilkerson v. 
Rust, 57 Ind. 172; Lyman v. King, 9 
Ind. 3. (3) However a statute pro- 
viding that as against :a lessor no 
lien is given for repairs made by or 
at the instance of his lessee does not 
apply to matters which are properly 
classed as “improvements” rather 
than “repairs.” Northwestern Lum- 


[40 C.J.] 103: 


lessee is the agent of the lessor®* or, in other words, 
unless the lessor has conferred the requisite au- 
thority upon the lessee** or has ratified his 


acts 35% 
the 


ber, ete., Co. v. Parker, 125 Minn. 
107, 118, 145 NW 964. (4) “The work 
done by Colgrove consisted of paint- 
ing, staining, or vanishing woodwork, 
both old and new, papering, painting 
or kalsomining of walls, painting or 
varnishing of floors, pronzing radia- 
tors and pipes, painting the outside 
front of the building, and putting on 
a portion of new roof. Altogether 
the work appears to have covered a 
thorough renovation of the whole 
building. ...It is doubtless true 
that painting and papering done by a 
tenant at recurring periods during 
his tenancy properly come under the 
denomination of repairs. But paint- 
ing and papering of the character 
done here, as part of a general plan 
of fitting up the premises for the 
initial occupancy of the tenant, are 
properly classed as improvements, 
and not repairs. ... A section of new 
roof put on to enable the tenant, to 
enter into occupancy of the premises, ~ 
is properly an ‘improvement’ and not 

‘repairs.’ ” Northwestern Lumber, 

etc., Co. v. Parker, supra. 

{b] Where the lessee has . the 
right to remove the building, no lien 
attaches to the land. Rice v. Culver, 
172 N. Y. 60, 64 NE 761 [mod 57 App. 
Div. 552, 68 NYS 24]. 

c] Lease renewable forever—— 
Where property is leased for ninety- 
nine years renewable forever upon 
the payment of an annual ground 
rent to the lessor and his assigns, 
and a building is erected thereon by . 
the lessee or his agent, the lien at- 
taches to the leasehold estate only. 
Beehler v. Ijams, 72 Md. 198,19 A 646. 


to some authorities, unless 


33. Langston v. Matthews, 17 
Ark. 626, 173 SW 397; Dierks, et¢., 
Lumber Co. v. Morris, 170 Mo. A. 


212,,156 SW 75; Carter v. Keeton, 112 
Va. 307, 71 SH 554. 

34. Ga.—Consolidated Lumber Co. 
v. Ocean SS. Co.,142 Ga.186,82 SE 532. 

Ill.—Hacken v. Isenberg, 288 Ill. 
589, 124 NE 306; Sullivan, etc., Co. v. 
Richardson, 1 G6OrTI SAY 578. 

Nebr.—Cross v. Eyerley, 86 Nebr. 
516, 125 NW 1085. 

Tex.—Penfield v. Harris, 7 Tex. Civ. 
A. 659, 27 SW 762. 

Wis.—Leismann v. Lovely, 45 Wis. 

35. Home Lumber Co. v. Gunder- 
son, 110 Nebr. 31, 192 NW 948; Scrog- 
gin v. National Lumber Co., 41 Nebr. 
195, 59 NW 548; Carter v. Keeton, 
112 Va. 307, 71 SE 554. 

{a] Facts constituting ratifica- 
tion.—(1) Where a landlord acknowl- 
edges expenses of buildings erected 
on the leased land by the tenant as 
a proper charge against him by the 
tenant, he so ratifies the acts of the 
tenant as his agent that the land 
will be subject to a mechanic’s lien 


for the improvement, Scroggin v. 
National Lumber Co., 41 Nebr. 195, 
59 NW 548. (2) In one case the evi- 


dence was held to establish that the 
landlord “ratified the transactions 
of his tenants in making permanent 
improvements on his lot. In _ his 
lease he authorized the construction 
of the building. He permitted the 
tenants to order the materials in his 
presence under circumstances imply- 
ing his consent. He directed his 
tenants, to pay the bills with the 
rentals—his own funds. He took 
whatever rights his tenants had ac- 
quired under his tenancy. He paid 
the contractor for the labor of the 
workmen who constructed the addi- 
tion and took the benefit of the ma- 
terials and labor in the form of the 
permanent improvements. Such con- 
duct, in connection with the other 
facts and circumstances outlined, 
amounts to a ratification which sub- 
jects the lot and the improvements 
to a lien.””’ Home Lumber Co. v. Gun- 
derson, 110 Nebr. 31, 83, 192 NW 943. 
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improvements are made by the lessee or sublessee 
at the request®® or with the consent*” of the 
lessor. While the mere relation of landlord and 
tenant does not alone create an agency in the ten- 
ant authorizing him, by his contract for improve- 
ments, to render the landlord’s interest in the 
property subject to a mechanic’s lien,** neverthe- 
less the tenant may, irrespective of the relation 
of landlord and tenant, be constituted the agent of 
the landlord with authority to bind the interest 
of the latter.8® The agency of a lessee for the 
lessor is sometimes held to be created by provisions 
of the lease.*? However, in determining whether 
the lessee is the agent of the lessor, the court is 
not confined to the provisions of the lease,*! but 
may consider all the facts connected with the trans- 
action.42, The landlord’s interest is not rendered 
subject. to a lien by a mere understanding that it 
is optional with the tenant to make repairs at 
his own expense*® or by a deduction of the cost 
of the repairs from the rent without any previous 
agreement therefor** and simply because the ten- 
ant had suffered a misfortune.*® 


MECHANICS’ LIENS 


[§§ 93-94 


[§ 94] (bb) Consent of Lessor. Under some stat- 
utes,#® such as those requiring a contract with 
the owner or his agent,*7 a lien against the lessor’s 
interest does not arise from his consent to the 
making of improvements by the lessee,** such con- 
sent not being deemed to constitute the lessee the 
agent of the lessor within the meaning of the me- 
chanics’ lien statutes.42 Under other statutes,°° 
such as those allowing a lien to be predicated on 
the consent of the owner,®! a mechanic’s lien against 
the estate or property of the lessor may arise where 
he consents to improvements by the lessee or sub- 
lessee,°? but even under such statutes a lien can- 
not be based on the alleged consent of the lessor 
unless he has given his consent,°* or by his conduct 
and declarations has created the appearance of 
doing so;°* the consent given is such as is con- 
templated by statute,®°> and the work done is within 
the scope of the consent given.°° Some statutes 
allowing a mechanic’s lien generally for an 1m- 
provement made with the consent of the owner?’ 
are, by their express terms, inapplicable where work 
or material is furnished at the request of a lessee.** 


36. Sager v. Renwick Park, etc., 
Assoc., 172 App. Div. 359, 159 NYS 4. 

37. See infra § 94. 

38. Wilkins v. Abell, 26 Colo. 462, 
58 P 612; Allen Est. Assoc. v. Boeke, 
300 Mo. 575, 254 SW 858; Ward v. 
Nolde, 259 Mo. 285, 168 SW 596; 
Powell v. Reidinger, (Mo. A.) 234 SW 
850; Ehrhardt Bros. Decorating Co. 
v. Columbia Candy Co., (Mo. A.) 186 
SW 1113; Philip Carey Co. v. Keller- 
man Constr. Co., 185 Mo. A. 346, 170 
SW 449; McGuinn v. Federated Mines, 
etc., Co., 160 Mo. 'A. 28, 141 SW 467; 
Waterman v. Stout, 38 Nebr. 396, 56 
NW 987. 

“A tenant, as such, is not the 
agent of the owner so as to establish 
a lien against the land of the owner 
for improvements made by the ten- 
ant.” Ward v. Nolde, 259 Mo. 285, 
299, 168 SW 596. 

39. Ward v. Nolde, supra; Ehr- 
hardt Bros. Decorating Co. v. Colum- 
bia Candy Co., (Mo. A.) 186 SW 1113. 

“The agency does not spring from 
the relationship of landlord and ten- 
ant, but it may spring from another 
source, to-wit—any act or contract 
upon the part of the landlord which 
amounts to the establishment of the 
power of agent in the tenant.” Ward 
v. Nolde, supra. 

Whether agency arises from con- 
sent of lessor to improvements see 
infra § 94, 


40. See infra § 97. 

41. Allen Est. Assoc. v. Boeke, 300 
Mo. 575, 254 SW 858. 

42. Allen Est. Assoc. v. Boeke, 
supra. 

43. Langston v. Matthews, 117 


Ark. 626, 172 SW 397. 

Provisions in lease for improve- 
“yon at expense of lessee see infra 

44. Langston v. Matthews, 117 
Ark. 626, 173 SW 397. 

Provisions in lease for deduction 
from rent see infra § 99. 

45. Langston v. Matthews, 117 
Ark. 626, 173 SW 397. 

46. See statutory provisions. 

47. See supra § 73. 

48. Oregon Lumber Co. v. Beck- 
leen, 130 Iowa 42, 106 NW 260; Hoff- 
man v. Laurans, 18 La. 70; Gorman 
v. Birrell, 41 Utah 274, 125 P 685. 

[a] In Georgia (1) it is held or 
stated in some cases ,that no lien 
against the estate or property of the 
lessor arises where he has not ex- 
pressly or impliedly consented to 
the contract of the tenant under 
which the improvement was made. 
Consolidated Lumber Co. v. Ocean 
SS. Co., 142 Ga. 186, 82 SE 532; Rep- 
pard v. Morrison, 120 Ga. 28, 47 SE 


} 221 


554. (2) And in another case it was 
held that no lien attached as against 
the landlord, although he, with 
knowledge of the contract of the ten- 
ant, consented that the improvements 
be made, where he merely gave his 
consent that the improvements 
should be made under the contract, 
and did not adopt the contract as 
one made for him, by the tenant act- 
ing as agent. Carr v. Witt, 137 Ga. 
373, 73 SE 668. 

49. Ward vy. Nolde, 259 Mo. 285, 
168 SW 596; Powell v. Reidinger, 
(Mo. A.) 234 SW 850. 


50. See statutory provisions. 
51. See supra § 73. 
52. Maxim v. Thibault, 124 Me. 


201, 126 A 896; York v. Mathis, 103 
Me. 67, 68 A 746; Young v. Wilson, 
44 N. J. L. 157; Strong v. Van Deur- 
sen, 23 N. J. Eq. 369; Gates v. Na- 
tional Fair, etc., Assoc., 225 N. Y. 
142, 121 NE 741 [mod 172) App. 
Div. 581, 158 NYS 1070]; McNulty 
v. Offerman, 221 N. Y. 98, 116 NE 
775 [aff 164 App. Div. 949, 149 NYS 
375]; Cowen v. Paddock, 137 N. Y. 
188, 38 NE 154; Burkitt v. Harper, 79 
N.Y. 2732 Muldoon tyis Pitt; 52 ING vy. 
269; Sager v. Renwick Park, 
Assoc., 172 App. Div. 359, 159 
4; Rice v. Culver, 57 App. Div. 552, 
68 NYS 24; Butler v. Flynn, 51 
Div. 225, 64 NYS 877; Hilton, 


etc., 
Lumber Co. v. Murray, 47 App. 


Div. 


289, 62 NYS 35; McLean v. Sanford, 


26 App. Div. 608, 51 NYS 678; Nason 
Ice Mach. Co. v. Upham, 26 App. Div. 
420, 50 NYS 197; Mosher v. Lewis, 
14 App. Div. 565, 48 NYS 1052; Ross 
v. Simon, 16 Daly 159, 9 NYS 536, 10 
NYS 742; Ottiwell v. Watkins, 15 
Daly 308, 6 NYS 518 [aff 125 N. Y. 
706 mem, 26 NE 752 mem]. Contra 
Jones v. Manning, 6 NYS 3838 (under 
L. [1875] ¢ 233). 

[a] Effect of agreement between 
lessor and lessee.—(1) Where the con- 
sent of the lessor is once given the 
lien attaches and the lessur and the 
lessee cannot by any arrangement 
between themselves cut off the rights 
of the lienor. McNulty v. Offerman, 
IN. Y. 98,)°116 NEO775. [att 164 
Apps Div.+ 949, 1149) INVS 375. wi) 
Where an improvement of a building 
is made under a contract with a ten- 
ant thereof, with the knowledge and 
consent of the landlord, in such man- 
ner as to affix the improvement to 
the real estate, and the laborer has 
no information that it will be re- 
garded otherwise than as suggested 
by the manner of construction, a 
right of lien will attach to the real 
estate, which cannot be defeated by 
any secret agreement between the 


owner and tenant that the improve- 
ment may thereafter be demolished 
by the tenant at the expiration of the 
lease, or any other time. Stevenson 
v. Woodward, 3 Cal. A. 754, 86 P 990. 

5a. Sore vv.) Crandall’ 2233.31 ago 
84 NE 181; Rugarber v. Potter, 86 
N. J. L. 177, 90 A 1020; Jewett Re- 
frigerator Co. v. Lawless, 120 Misc. 
443, 198 NYS 617; H. A. Berger’s 
Metal Ceiling, etc., Co., Inc. v. Farm- 
ers’ L. & T. Co., 170 NYS 934; Seelar 
v. East End Mantel, ete., Co., 58 Pa. 
Super. 119. 

54. York v. Mathis, 103 Me. 67, 68 
ASUS C Se 

55. See cases infra this note. 

[a] Consideration.—An agreement 
by a lessee to leave the alterations 
which he might make on the premises 
is not a sufficient consideration for 
the consent by the owner to the mak- 
ing of the alterations, where, before 
the consent was obtained, the owner 
was entitled, under the original lease, 
to all the benefit of any alterations 
that might be made on the premises. 
Hankinson v. Riker, 152 N. Y. 20, 46 


NE aes [rev 10 Misc. 185, 30 NYS 
[b] Consent to improvements at 


lessee’s expense.—A mere general 
consent on the part of the owner 
that the lessee may make improve- 
ments, alterations, or repairs at his 
own expense does not constitute con- 
sent within the meaning of the me- 
chanics’ lien statutes. Hervey v. Gay, 
42 N. J. L. 168; Hankinson v. Vantine, 
152 N.Y. 20, 46 NE 292; Astna El. 
Co. v. Deeves, 125 App. Div. 842, 110 
NYS 124; Muldoon v. Pitt, 4 Daly 
105 [aff 54 N. Y. 269]; Valenti v. New 
York Theatre Co., 99 Misc. 517, 166 
NYS pate McClintock v. Criswell, 67 


[ec] Conditional consent.—Where 
the consent of the lessor to the in- 
stallation of an electric lighting sys- 
tem by the lessee is expressly condi- 
tioned on the owner’s being exempt 
from all liability, the contractor can- 
not enforce a lien against the lessor. 
Marsh v. Lemon Thomson. Realty 
Corp., 174 App. Div. 218, 160 NYS 138. 

Acquiescence or failure to object 
as consent see infra § 95. 

Provisions in lease as consent see 
infra § 97. 

56. Hankinson v. Vantine, 152 N. 
Y. 20, 46 NE 292; Sager v. Renwick 
Park, ete., Assoc., 172 App. Div. 359, 
159 NYS 4; McNulty v. Offerman, 152 
App. Div. 181, 137 NYS 27; De Klyn 
v. Simpson, 34 App. Div. 436,54 NYS 345. 


57. See supra § 73. 
58. Rohn vy. Cook, 165 Wis. 299, 
162 NW 183. 
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§§ 95-97] 


[§ 95] (cc) Lessor’s Knowledge and Permission, 
Acquiescence, or Failure to Object.®? 
erally held that a mechanic’s lien on the estate 
or property of a lessor cannot be predicated on 
his mere knowledge that improvements are being 
made by the lessee,®° or on his knowledge and 
acquiescence,® permission,®* or failure to object.®* 
However, under the terms of some statutes the 
estate of the lessor is subjeet to the lien where 
he knowingly permits improvements to be made 
by the lessee,** or knowingly suffers or permits the 
tenant, acting as if he was the owner, to make a 
contract for the improvement;** the failure of the 
landlord, having knowledge of the making of the 
improvements by his tenant, to object thereto is 
an important circumstance to be considered on the 
question of his consent;°* and there is some au- 
thority for the view that a lien may be based on 
the failure of the lessor, having knowledge of the 


improvements, to object thereto.%7 


[§ 96] (dd) Effect of Provisions of Lease—aaa. 
There is considerable conflict of au- 


In General. 


59. Knowledge and failure to give 
statutory notice see infra § 136. 

60. Ark.—Langston vy. Matthews, 
117 Ark.. 626, 173. SW 397. 

Cal.— Hickman v. Friermuth, 21 
Cale vA. 62913825. Wii. 

Ga.—Consolidated Lumber Co. v. 
Ocean SS. Co.; 142 Ga. 186, 82 SE .532. 

Ind.—National Lumber Co. v. 
Hobbs, 74 Ind. A, 476, 129 NE 255. 

N. Y¥.—Valenti v, New York The- 
atre Co., 99 Misc. 517, 166 NYS 76. 
But see Rice v. Culver, LZAN. Y= 60; 
64 NE 761 [mod 57 App. Div. 552, 
68 NYS 24] (the property of the 
lessor is subject to a lien for work 
done in grading the premises at the 
lessee’s instance, but with the les- 
sor’s knowledge, before the execution 
,of the lease, and before possession 
has been given to the lessee). 

See Maxim y. Thibault, 124 Me. 201, 
126 A 869 (where the consent of the 
lessor was inferred from his knowl- 
edge of the particular work that was 
actually being done, coupled with 
some other facts, but where it was 
stated that the consent of the lessor 
cannot be inferred from his general 
knowledge alone that the repairs 
were contemplated and were being 
made); Greenleaf, etc., Co. v. Free- 
Andrews Shoe Co., 123 Me. 352, 123 
A 36 (general knowledge merely that 
alterations and repairs are being 
made, as distinguished from explicit 
information as to the nature and ex- 
tent of the alterations and repairs, 
is not sufficient). 

“The mere knowledge of the land- 
lord that the improvements are being 
made by the tenant is insufficient to 
charge him or his premises with their 
cost.” Consolidated Lumber Co. v. 
Ocean SS. Co., 142 Ga. 186, 190, 82 SE 
532. 

[a] Knowledge as consent.—‘‘Mere 
knowledge does not imply the con- 


sent mentioned in the statute.” Val- 
enti  v. New York Theatre Co., 99 
Mise. 517. 522, 166 NYS. 76. 


61. Williams v. Vanderbilt, 145 Ill. 
238, 34 NE 476, 36 AmSR 486, 21 LRA 
489; Judson v. Stephens, 75 Ill. 255; 
Francis v. Sayles, 101 Mass. 435; 
Havens v. West Side Hlectric Light 
Co., 17 NYS 580 [aff 20 NYS 764 (aff 
143 N. Y. 632 mem, 37 NE 827 mem)]; 
Jones vy. Manning, 6 NYS 338; Ham- 
mond v. Martin, 15 Tex. Civ. "A. 570, 
40 SW 347. 

[a] Where the landlord cannot 
prevent the making of additions or 
repairs by the tenant, his knowledge 
of and acquiescence therein does not 
constitute “consent” within the 
meaning of the statutes. Corey v. 
H. P. Cummings Constr. Co., 118 Me. 
34, 105 A 405; McCauley v. Hatfield, 
28 NYS 648. 

62. Garber v. Spivak, 65 Misc. 37, 
119 NYS 269 (permission as distin- 
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volved.®® 


ments. 
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thority on the question of the effect of provisions 
of a lease providing for, or relating to, improve- 
ments, as authorizing a contract by “the lessee for 
improvements which will give rise to a mechanic’s 
lien against the estate of the lessor.*$ 
courts have drawn distinctions based on the nature 
of the provisions involved, 
not universally followed and there are conflicting 
authorities on practically every proposition in- 
A person contracting with the lessee is 
charged with knowledge of the terms of the lease 
where it is on record”? or where he knows that the 
person with whom he is dealing is not the owner 
of the property.” 

[§ 97] bbb. Authorizing or Requiring Improve- 
It is frequently held that a lien attaches 
where the terms of the lease require or obligate 
the lessee to make improvements,’? at least im- 
provements of a permanent character,’* such pro- 


While some 


such distinctions are 


visions being deemed to constitute consent by the 


guished from requirement). 

63. Powell vy. Reidinger, (Mo. A.) 
234 SW 850; Sunshine v. Morgan, 39 
Mise. 778, 81 NYS 278; Mosher v. 
Lewis, 10 Mise. 3738, 31 NYS 433; 
McCauley Vv. Hatfield, 28 NYS 648; 
Havens v. West Side Electric Light 
Co., 17 NYS. 680° [affi.20 NYS fn 
Graham v. Williams, 9 Ont. 458 [aff 8 
Ont. 478). 

{a] Beason for rule.—The stat- 
utes give a lien on the estate or in- 
terest of the person with whom the 
contract for the improvements is 
made, and the mechanic or material- 
man must be supposed to rely on 
such lien and should not be given by 
construction a lien on the estate in 
reversion. McCue v. Whitwell, 156 
Mass. 205, 30 NE 1134; Francis v. 
Sayles,’ 101 Mass. 435. 

64. Bartson vy. Wiekert, 193 Ill. A. 
467; Sullivan, ete., Co. v. Richardson, 
169 Ill. A. 578; Wells v. Sherwin, 92 
PU Aw 282: Brokaw v. Tyler, 91 Ill. 


A. 148. 
Fluke v. Lang, 283 Pa. 54, 128 
A 663. 

66. National Wall Paper Co. v. 
Sire, 163 Ne Y.21227 57 NE 293. [rev 
387 App. Div. 405, 55 NYS 1009]. 

67. Bartson v. Wiekert, 193 Ill. A. 
467; Wells v. Sherwin, 92 Ill. A. 282; 
Shaw v. Young, 87 Me. 271, 32 A 897; 
Harte v. Shukert, 94 Nebr. 210, 142 
NW 517. Contra McRae v. Murdock 
Campbell Co., 94 Ill. A. 105. 


68. See infra §§ 97-101. 

69. See infra §§ 97-101. 

70. Armstrong Cork Co. v. Mer- 
chants’ Refrigerating Co., 184 Fed. 


199, 107 CCA 93 [mod 171 Fed. 778]; 
Lipscomb v. Hough, 52 App. (D. C.) 
13, 286 Fed. 775; Atlas Portland Ce- 
ment Co. v. Main Line Realty Corp., 
112 Vat, 70. SE! 536. 

71. Jewett Refrigerator Co. v. 
Lawless, 120 Misc. 443, 198 NYS 617. 

72. Ark.—Whitcomb v. Gans, 90 
Ark. 469, 119 SW 676. 

Hawaii Wong Wong vy. Honolulu 
Skating Rink, Ltd., 24 Hawaii 181; 
Lewers & Cooke, Ltd. v. Wong Wong, 
22 Hawaii 765. 

Tll.—Crandall v. Sorg, 198 Ill. 48, 
64 NE 769; Carey-Lombard Lumber 
Co. v. Jones, 187 Ill. 203, 58 NE 347 
{rev 87 Ill. A. 5383]; Henry v. Miller, 


145 Ill. A. 628. 

Ind.—Mancourt v. Wissel, (A.) 146 
NE 423. 

Iowa.—Denniston, etc., Co: Vv. 


Brown, 183 Iowa 398, 167 NW 190. 

Mo.—Allen Est. Assoc. v. Boeke, 
300 Mo. 575, 254 SW 858; Ward v. 
Nolde, 259 Mo. 285, 168 SW _ 596; 
Weis, etc., Marble Co. v. Gardiner, 
198 Mo, A. 35, 198 SW 424; Curtin- 
Clark Hardware Cosav.. Churchill, 126 
Mo. A. 462, 104 SW 476; Gruner, etc., 
Lumber Co. v. Nelson, 71 Mo. A. 110. 

N. Y.—Jones v. Menke, 168 N. Y. 


lessor to the making of the improvements’* or 


61; 60) NE\ 10535 Otis ve Doda} 90 
N. Y. 336 [aff 24 Hun 538]. But see 
Lowry v. Woolsey, 838 Hun 257, 31 
NYS 1101 [aff 146 N. Y. 875 mem, 41 
NE 89 mem] (holding otherwise 
where the lessee defaulted under the 
lease and, at the time of making the 
contract for the improvement, was a 
mere trespasser). Contra Knapp v. 
Brown, 45 N. Y. 207. 


Or.—Oregon Lumber, ete, Co. v. 
Nolan, io WOrs 69, 143° P 98550146) ae 

Pa.—Fisher v. Rush, 71 Pa. 40; 
Leiby v. Wilson, 40 Pa. 63; Wood- 
ward v. Leiby, 36 Pa. 437; Rush v. 
Perot lane nila lio. 

Wash.—Kremer v. Walton, I11 


Wash. 120, 39 P 374, 48 AmSR 870, 
16 Wash. 139, 47 P 238. 


73. See infra § 98. 
74 Jones v. Menke, 168 N. Y. 61, 
60 NE 1053; McNulty Vv. Offerman, 


141 App. Div. 130; 126. (NYS, 156s 
Wahle-Phillips Co. v. Fitzgerald, 83 
Misc. 636, 146 NYS 562 [aff 172 App. 
Div. 907 mem, 157 NYS 1150 mem]. 

[a] In connection with other mat- 
ters.—(1) A provision of the lease 
that the lessee should have a steam 
heating plant installed in the prem- 
ises, for which he was to be allowed 
two hundred dollars per month, to be 
deducted from the rent, and the di- 
rection of the lessor that plaintiff 
contract with the lessee for the work 
was a_ sufficient consent to entitle 
plaintiff to a lien. Meistrell v. Bald- 
win, 144 App. Div. 660, 129 NYS 670. 
(2) The facts that the lease makes 
the expenditure of many thousands 
of dollars for improvements obliga- 
tory upon the lessee, requires the les- 
see to keep the grounds and’ build- 
ings in good condition and repair and 
makes the rental to be paid wholly 
dependent upon the receipts to be 
obtained from exhibitions to be held 
on the grounds and evidence that the 
lessor had full knowledge of changes 
and alterations in the buildings on 
the premises during the time of the 
making of such improvements and 
that they were hastened by common 
consent in preparation for an exhibi- 
tion, constitute some evidence that 
they were made with the consent of 
the lessor within the meaning of the 
statute. Gates v. National Fair, etc., 


ASSOC.) 4225. Ne WY. 242, 12d NR Wad 
[mod 172 App. Div. 581, 158 NYS 
1070]. 

{b] Compliance with municipal 


regulations.—A general clause in a 
lease requiring compliance with the 
rules and regulations of a municipal 
department of health or buildings 
will not make an owner liable for 
repairs required thereby, and ordered 
by the tenant, which become neces- 
sary owing to his conduct subsequent 
to his entry on the premises; but 
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to constitute the tenant the agent of the lessor,’® 
while, according to some authorities, provisions 
merely authorizing or permitting the lessee to make 
improvements do not constitute him the agent of 
the lessor7® nor render the property of the lessor 
subject to a lien;7’ but there are numerous cases 
in which a lien has been allowed where the pro- 
visions of the lease authorized improvements by 
the lessee,*® and in some cases a lien has been 
denied even where the lease obligated the tenant 
to make improvements,’® such provisions being held 
not to constitute the lessee the agent*® or con- 


tractor®! of the lessor. 


[§ 98] ccc. As to Nature or Ownership of Im- 
A mechanie’s lien has frequently been 


‘provements. 


where, in connection with the giving 
of the lease, it is contemplated that 
extensive alterations shall be made 
by the tenant and the lease stipulates 
that the alterations shall be made in 
accordance with the requirements of 
a municipal department of health or 
buildings, and labor and materials 
beyond that originally contemplated 
become necessary to comply with 
such regulations, the landlord must 
be deemed to have consented to such 
additions within the Lien Law. Mc- 
Nulty v. Offerman, 141 App. Div. 730, 
126 NYS 755. 

75. Allen Hst. Assoc. v. Boeke, 300 
Mo. 575, 254 SW 858; Ward v. Nolde, 
259 Mo. 285, 168 SW 596; Weis, etc., 
Marble Co. v. Gardiner, 198 Mo. A. 35, 
198 SW 424; McGuinn vy. Federated 
Mines, etc., Co., 160 Mo. A. 28, 141 SW 
467; Myers v. Joseph A. Strowbridge 
Eist. Co., 82 Or; 29, 160 P 135; Oregon 
Lumber, etc., Co. v. Nolan, 75 Or. 69, 
143 P 935, 146 P 474. But see Dierks, 
ete., Lumber Co. v. Morris, 170 Mo. A. 
212, 156 SW 75 (a covenant of the 
lessee to make improvements and 
repairs considered alone and without 
reference to the question whether 
the improvement is really for the 
benefit of the lessor or whether he is 
having the work done through the 
lessee does not necessarily make the 
lessee the agent of the lessor). 

{a] The rule is applicable even 
where the lease expressly provides 
that the lessee is not an agent to 
. bind the lessor, and that the con- 
._ tractors shall look solely to the les- 
see’s interest in the premises. Allen 
Hst. Assoc. v. Boeke, 300 Mo. 575, 
254 SW 858. 

76. Langley v. D’Audigne, 31 App. 
(D. C.) 409; Carey v. Kellerman 
Gonstr. Co., 185 Mo. A. 346, 170 SW 
449: Marty v. Hippodrome Amuse- 
ment Co., 173 Mo. A. 707, 160 SW 26. 

77.. Dangley v. D’Audigne, 31 App. 

. C.) 409; Philip Carey Co. v. Kel- 
Yerman Constr. Co., 185 Mo. A. 346, 
170 SW 449. Contra Dougherty-Moss 
Lumber Co. v. Churchill, 114 Mo, A. 
578, 90 SW 405. 

78. Loeff v. Meyer, 284 Ill. 114, 119 
NE 908; E. R. Darlington Lumber Co, 
v. Burton, 156 Ill. A. 82; Reliable 
Plumbing, etc, Co. v. Dallenbach, 
145 Ill. A. 473; Comley Lumber Co. 
y. Mid-Co Petroleum Co., 116 Kan. 78, 
225 P' 744; Long-Bell Lumber Co. v. 
McCray Band Co., 89 Kan. 788, 132 
P 992; Potter v. Conley, 83 Kan. 676, 
112 P 608; Kilcullen v. Schilling, 19 
Pa. Dist. 475, 37 Pa, Co. 439. And 
see R. Haas Electric, etc., Co. vy. 
Springfield Amusement Park Co., 236 
Til. 452, 86 NE 248; 127 AmSR 297, 
23 LRANS 620 (where authority was 
eonferred by a written consent to a 
subletting). 

“Where a lessee is authorized by 
his lease to make improvements, the 
‘contract for such improvements with 
‘the lessee is within the terms of the 


. statute.” Loeff v.. Meyer, 284 111. 
114, 116, 119 NE_908. 
Ja] Agency.—It has been held 


that, under the provisions of a lease 
authorizing the lessee, to make gen- 


MECHANICS’ LIENS 


to the lessor,’? 


property.®° 
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held to attach to the estate or property of the 
lessor for improvements made by the lessee which, 
by the terms of the lease, are to belong or revert 


or are to be permanent in char- 


acter, becoming part of the realty and of benefit to 
the lessor;’* but in some cases a lien has been 
denied where the lease provided that the improve- 
ments were to belong to the lessor,8+ such a pro- 
vision being deemed not to constitute the lessee an 
agent of the lessor with authority to charge the 
It is generally held that no len at- 
taches to the lessor’s interest where the lease pro- 


vides that the building, structure, or material shall 


eral changes, improvements, and bet- 
terment, the tenant is an agent of 
the owners for the alteration and re- 
pair of their building and authorized 
to contract for labor or material for 
those purposes. Brown v. Walker} 


100 Kan. 542, 164 P 1092 [reh den 
101 Kan. 293, 166 P 873]. 
(Tex. Civ. 
A.) 255 SW 2389; Cleburne St. R. Co. 
v. Barber, (Tex. Civ. A.) 180 SW 
Main Line Realty Corp., 112 Va. 7, 70 
SE 536; Webb v. Gage, 1 OntWR 327. 
Colo. 563, 146 P 771, AnnCas1916C 
1116. 
Litho-Marble 
Decorating Co., 14 App. 113. 
Mass.—Francis v. Sayles, 
Mont.—Block v. Murray, 12 Mont. 
545, '32 P 550. 
394. 
Tex.—Sumrall vy. Russell, (Civ. A.) 
Utah.—Morrow v. Merritt, 16 Utah 
412, 52 P 667. 
Main Line Realty Corp., 112 Va. 7, 
70 SE 536. 
a lease obligate the lessee to place 
prominent improvements, upon the 
not, of itself,. constitute him the 
agent of the lessor in the erection of 
Talbott, 58 Colo. 563, 577, 146 P 
771, AnnCas1916C 1116. 


79. Sumrall v. Russell, 

1176; Atlas Portland Cement Co. vy. 
80. Colo.—Stewart v. Talbott, 58 
D. C.—Albaugh v. 

101 

Mass. 435. 

N. Y.—Cornell.v. Barney, 94 N. Y. 

255 SW 239. 

Va.—Atlas Portland Cement Co. v. 
“The mere fact, that the terms of 
premises at his own expense, does 

such improvements.” Stewart v. 
81. meare v. Murray, 12 Mont. 545, 


82. Hawaii.—Wong Wong v. Hon- 
ae Skating Rink, Ltd., 24 Hawaii 
181. 

Tll—Henry v. Miller, 145 Ill. A. 
628. And see R. Haas Hlectric, etc., 
Co. v. Springfield Amusement Park 


Co., 236 Ill. 452, 86 NE 248, 127 AmSR 
297, 283 LRANS 620 (where such a 
provision was contained in a written 
consent to a subletting). 
Kan.—Comley Lumber Co. v. Mid- 
Co Petroleum Co., 116 Kan. 78, 225 
P 744; Long-Bell Lumber Co. v. Mec- 
Goan Band’ Co73 89) Kan! 788, 132) P 


Mo.—Weis, _etc., Marble Co. v. 
Gardiner, 198 Mo. A. 35, 198 SW 424; 
Curtain-Clark Hardware Co. v. 
Churchill, 126 Mo. A. 462, 104 SW 
476; Dougherty-Moss Lumber Co. v. 
Churchill, 114 Mo. A. 578, 90 SW 405; 
Gruner, etc., Lumber Co. v. Nelson, 
71 Mo. A, 110. i 

N. Y.—Otis v. Dodd, 90 N. Y. 336 
{aff 24 Hun. 538]; Burkitt v. Harper, 
19 N.Y. 273: Pati 14 Etim asiie But 
see Jewett Refrigerator Co. v. Law- 
less, 120 Misc. .448, 198 NYS 617 
(holding otherwise as to -improve- 
ments to be placed on the property at 
the option of the tenant). - Contra 
Knapp v. Brown, 45 N. Y. 207, 11 Abb 
PrNS 118. 

Or.—Myers v. Joseph A. Strow- 
bridge Est. Co., 82 Or. 29, 40, 160 P 
135: Oregon Lumber, ete, Co. v. 
Nolan, 75 Or. 69, 143 P 935, 146 P 


remain the property of the lessee and be removable 


474, 

Pa.—Kileullen’ v.. Sehilling, 19 Pa: 
Dist. 475, 37 Pa. Co. 439; Wainwright 
Vv. ‘Barclay, 12 ,Phila.. 221; Rush y-; 
Perot, 12 Phila. 175. 

“Where it is provided in a lease 
as a part of the consideration thereof 
that the lessee shall make perma- 
nent improvements which shall re- 
vert to and become the property of 
the lessor at the termination of the 
lease, the lessor thereby causes the 
improvement to be made, and the les- 
see becomes the agent.of the lessor 
in the making of such improve- 
ments.” Myers v. Joseph A. Strow- 
bridge Est. Co., supra. 

83. I1l.—Carey-Lombard Lumber 
Co. v. Jones, 187 Ill. 203, 58 NE 347. 

Iowa.—Denniston, etc., Co. Vv. 
Brown, 183 Iowa 398, 167 NW 190. 

Minn.—John Martin Lumber Co. v. 
Wood, 42 Minn. 433, 44 NW 315; Ness 
v. Wood, 42 Minn. 427, 44 NW 313. 

Mo.—Allen Est. Assoc. v. Boeke, 
300 Mo. 575, 254 SW 858; Ward v. 
Nolde, 259 Mo. 285, 168 SW 596. 

N. Y.—Jones v. Menke, 168 N. Y. 
61, 60 NE 1053 [rev 36 App. Div. 636, 
56 NYS 1109]. : 

Pa.—Long v. McLanahan, 103 Pa. 
537; Barclay v. Wainwright, 86 Pa. 
191; Fisher v. Rush, 71 Pa. 40; Hop- 
per v. Childs, 43 Pa, 310; Leiby v. 
Wilson, 40 Pa. 63; Woodward v. 
Leiby, 36 Pa. 437. 


Wash.—Kremer v. Walton, 16 
Wash. 139, 47 P 238. 

Wis.—Bentley v. Adams, 92 Wis. 
386, 66 NW 505. 


[a] Reason for rule—‘“‘It would 
open the door to great fraud in prac- 
tice to allow the owner of property 
to lease it to another, contract with 
the other to put oh permanent im- 
provements,—improvements that are 
only valuable when standing upon the 
property,—and then say that the ma- 
terialmen and the laborers who place 
these permanent improvements upon 
defendant’s property have no claim 
against the property, and must go 
unrewarded if the tenant is insolvent. 
It would be an invitation to short 
leases with agreements in the lease 
that the tenant should build perma- 
nent structures upon the premises 
during the term of the lease, and this 
without jeopardizing any interest 
which the owner had in the property, 
While he greatly profited from the 
transaction.’”” Denniston, ete., Co. v. 
ee 183 Iowa 398, 402, 167 NW 

84. D. C.—Albaugh v. Litho-Mar- 
ble Decorating Co., 14 App. 118. 

Oh.—Mahoning Park Co. v. Warren 
Home Dey. Co., 109 Oh. St. 358, 142 
NE 883. 

Okl.—Hudson-Houston Lumber Co. 
v. Parks, 91 Okl. 46, 215 P 1072. 

Tex:—Sumrall v.,Russell, (Civ. A.) 
255 SW 239; Cleburne St. R. Go. v. 
Barber, (Civ. A.) 180 SW 1176, 

Ont.—Webb v. Gage, 1 OntWR 327. 

85. Lipscomb v. Hough, 52 App. 
(D. C.) 138, 286 Fed 775; Mahoning 
Park Co. v. Warren Home Dev. Co., 
109 Oh. St. 358, 142 NE 883; Sumrall 
v. Russell, (Tex. Civ. A.) 255 SW, 239. 


- For later cases, developments and changes in the law.see.cumulative Annotations, same title, page and note number, 
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by him at the expiration of the lease;%* but in 
some cases where the improvements made were of 
a permanent character, such a provision has been 
regarded as nugatory®* and ineffectual to prevent a 
lien.88 In some,*® but not other,®® cases, a lien 
on the estate or property of the lessor for re- 
pairs made by the lessee has been allowed where 
the lease contained a provision for the making of 
repairs by the lessee. <A lien against the interest 
of the lessor does not exist for an improvement 
other than that provided for in the lease,®! unless 
there are other facts sufficient to constitute a basis 
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or property of the lessor where the lease provided 
for the making of improvements by the lessee at 
the cost of the lessor, either generally®? or by 
deducting the cost from the rent,®** but in other 
cases a lien has been denied even where the lease 
provided for a deduction of the cost of the 1m- 
provements from the rent.®> A provision in the 
lease that, at the end thereof, there shall be an 
equitable adjustment for improvements made does 
not constitute the lessee an agent of the lessor so 
as to render the property subject to a mechanic’s 
lien for improvements made under contract with 


for a lien. 


[§ 99] ddd. As to Liability for Cost. 
eases a lien has been allowed against the estate | 


86. U. S.—Armstrong Cork Co. v. 
Merchants’ Refrigerating Co., 184 
aa 199, 107 CCA 93 [mod 171 Fed. 

Ga.—Georgia Cent. R. Co. v. Shiver, 
125 Ga. 218, 53 SE 610. 

Ill.— Southern Illinois Contracting 
Co. v. Launtz, 169 Til. A. 87, 

Me.—Corey' v. H. P. Cummings 
Constr. Co., 118 Me. 34, 105 A 405. 

N. Y.—Rice v. Culver, 172 N. Y. 60, 
64 NE 761 [mod 57 App. Div. 552, 68 
NYS 24]. 

87. E. R. Darlington Lumber Co. 
v. Burton, 156 Ill. A. 82. 

88. E. R. Darlington Lumber Co. 
v. Burton, supra. 

89. Whitcomb v. Gans, 90 Ark. 
469, 119 SW 676; Henry v. Miller, 145 
Ill. A. 628; Mancourt v. Wissel, (Ind. 
A.) 146 NE 423; Comley Lumber Co. 
v. Mid-Co Petroleum Co., 116 Kan. 78, 
225 P 744; Long-Bell Lumber Co. v. 
McCray Band Co., 89 Kan. 788, 132 
P 992; Potter v. Conley, 83 Kan. 676, 
112 P 608. 

90. McGuinn v. Federated Mines, 
ete., Co., 160 Mo. A. 28, 141 SW 467; 
Wilson v. Gevurtz, 83 Or. 91, 163 P 
86, LRAI1917D 575. 

[a] In New York (1) it is held 
that a general covenant in a lease 
obligating the lessee to keep the 
premises in good order and repair 
during the term does not imply a 
consent by the owner to specific re- 
pairs. Jewett Refrigerator Co. v. 
Lawless, 120 Misc. 443, 198 NYS 617; 
AHtna El. Co. v. Deeves, 56 Misc. 565, 
107 NYS 638 [aff 125 App. Div. 842, 
110 NYS 124)... (2) _It.is.also held 
that, where a tenant has agreed in 
the lease to make certain repairs in 
consideration of a reduction in rent, 
and the landlord introduces the ten- 
ant to a person competent to do the 
work, he does not consent thereby to 
the performance of work and the fur- 
nishing of the materials, so as to 
render the property subject to lien, 
where there is no proof that the 
premises were benefited by the work. 
Hedlund vy. Payne, 60 Misc. 603, 113 
NYS 841. On the other hand it is 
held or stated in other cases that 
there is a sufficient consent on the 
part of the’ lessor where: (3) The 
tenant covenants to make specific re- 
pairs. Tinsley v. Smith, 115 Apn. 
Div. 708, 101 NYS 382 [aff 194 N. Y. 
581 mem, 88 NE 1133 mem]. (4) The 
lessee is bound by the terms of the 
lease to make necessary repairs. 
Barth v. Schmitz, 103 Misc. 267, 170 
NYS 51. (5) A covenant of the les- 
see may be fairly construed to re- 
quire the tenant to put and keep ma- 
chinery and boilers in good working 
order. Tinsley v. Smith, supra 
{foll Ripley v. Smith, 115 App. Div. 
911 mem, 101 NYS 386; Hampson v. 
Smith, 115 App. Div. 910 mem, 101 
NYS. 386]. (6) The lease provides 
that the lessee may make repairs, 
subject to the approval of the lessor, 
on giving bond for the payment 
therefor. Schwartz & Co,,. Inc. v, 
Aimwell Co., Inc., 204 App. Div. 769, 
198 NYS 838 [aff 236 N. Y. 672 mem, 
142 NE 330 mem]. 

91..,.Bermingham v. Gill, 164 Ill. A. 
536; Sager v. Renwick Park, etc, 


the lessee.%® 
In some 


Assoc., 172 App. Div. 359, 159 NYS 
4; Mosher y. Lewis, 10 Misc. 373, 31 
NYS 433. 

fa] MTilustration.—A provision in 
a lease that the lessee may repair 
and alter the building on the demised 
premises does not give him the right 
to build a new sidewalk, so as to 
entitle one who, under contract with 
the lessee,- builds the sidewalk, to 
acquire a mechanic’s lien on the 
leased land. Mosher v. Lewis, 10 
Misc. 373, 31 NYS 433. 

92. See cases infra this note. 

[a] Facts held sufficient.—Where 
a lessee, who under his lease is to 
make necessary repairs at his own 
cost, which are to belong to the 
owner at the termination of the lease, 
contracts for extensive repairs and 
changes beyond the scope of neces- 
sary repairs, and during the five 
months the work progresses the les- 
sor constantly examines and admires 
them, but never affirmatively con- 
sents to the work, although knowing 
the lessee expects him to pay for a 
part of it, and two months after its 
completion he reénters and takes pos- 
session, the work is done with his 
consent within the statute. National 
Wall Paper Co. v. Sire, 163 N. Y. 122, 
57 NE 293 [rev 37 App. Div. 405, 55 
NYS 1009]. 

[b] Facts held insufficient.— 
Where a lease provides that the 
lessee Shall make specified improve- 
ments, and the lessee materially de- 
parts from the specifications in mak- 
ing the improvements, thereby 
largely increasing the cost thereor, 
the consent of the lessor will not be 
implied from his mere knowledge of 
the nature of the work while it was 
in progress, his acquiescence there- 
in, and his acceptance of the larger 
performance as satisfactory perform- 
ance under the lease where he has 
done nothing to mislead the lessee 
or the contractor. De Klyn v. Gould, 
165 N. Y. 282, 59 NE 95, 80 AmSR 
ome] [aff 34 App. Div. 436, 54 NYS 

93. Boteler v. Espen, 99 Pa. $18. 

94 U. S.—Arctic Lumber Co. v. 
Borden, 211 Fed. 50, 55, 127 CCA 486 
[certiorari den 235 U. S. 704 mem, 
35 SCt 209 mem, 59 L. ed. 433 mem, 


and quot Cyc]. 


Ark.—Whitcomb v. .Gans, 90 Ark. 
469, 472, 119 SW 676 [quot Cyc]. j 

Kan.—Comley Lumber Co. v. Mid 
Co Petroleum Co., 116 Kan. 78, 225 
P 744; Potter v. Conley, 83 Kan, 676, 
679, 112 P 608 [quot Cyc]. 

N. Y.—McLean v. Sanford, 26 App. 
Div. 608, 51 NYS 678. Contra Hed- 
lund v. Payne, 60 Misc. 603, 113 NYS 


841; Regan v. Borst, 11 Mise. 92, 
32 NYS 810. 

Pa.—Hall v. Parker, 94 Pa. 109 
[aff 14 Phila. 619]. 

Wash.—Kremer vy. Walton, 11 


Wash. 120, 39 P 374, 48 AmSR 870. 

95. Rothe v. Bellingrath, 71 Ala: 
55; Gates v. Fredericks, 5, Ariz. 343, 
52 P 1118; Langley v. D’Audigne, 31 
App. (D. C.) 409; Garing v. Hunt, 27 
Ont. 149. 


96. Consolidated Iuumber Co, v. 
eyo Son Conn 42 “GarwtS6, 82 (Sk 
oO . 


1394 [aff 26 Hun 134]; H. 


In some,®? but not other,®® cases a 
lien has been allowed where the lease provided for 
the making of improvements by the lessee at his 


[a] Obligation construed. — The 
lessor does not obligate itself, by 
such a provision, to reimburse thre 
lessee for money expended or any 
certain sum; at the end of the lease 
the improvements may be worth 
much less than they cost, or they 
may be of a character mainly valu- 
able to the tenant and of little value 
to the landlord; ‘and, prior to the 
termination of the lease, it: cannot 
be ascertained whether the claim of 
the lienor is more or less than what 
would be due on an equitable adjust- 


ment. Consolidated Lumber Co. v. 
ee SS: Co., 142 Ga. 186, 82 SE 
532. f 


97. Hawaii—Lewers & Cooke, Ltd. 
v. Wong Wong, 22 Hawaii 765. ~ 

Ill.—Loeff v. Meyer, 284 Ill. 114, 
119 NE .908. 

Kan.—Long-Bell 
McCray Band Co., 


Lumber Co. v. 
89 Kan. 788, 132 


P 992. 
Mo.—Curtin-Clark Hardware Co. v. 
Churchill, 126 Mo. A. 462, 104 SW 


476; Dougherty-Moss Lumber Co. v. 
eouncaes 114 Mo. A. 578, 90 SW 
405. 


N. Y.—National Wall Paper Co. v. 
Sire, 163 N. Y. 122,57 NE 293; Otis 
v. Dodd, 90 N. Y. 336; Burkitt v. 
Harper, 79 Ni) Yi0 2733" Mosher v. 
Lewis; i110 Mise.\373/'°931 NYS “433 
(under L. [1885] ¢ 342). But’ see 
Garber v. Spivak, 114 NYS 762 
(where a tenant was required by a 
lease to make repairs at his own 
expense, a mere general consent by 
the owner that the tenant should 
make certain temporary small re- 
pairs did not constitute ‘‘eonsent,” 
within the meaning of the statute). 
Contra Cornell v. Barney, 94 N. Y. 
A. Ber- 
ger’s Metal Ceiling, etc:, Co., Ine, 
v. Farmers’ L. & T. Co., 170 NYS 934. 

98. Colo.—Stewart v. Talbott, 58 
pad 563, 146 P 771, AnnCasl1916C . 

D. C.—Albaugh v. Litho-Marble 
Decorating Co., 14 App. 113. 

Iowa.—Cedar Rapids Sash, ete., 
Co. v. Dubuque Realty Co., 195 Iowa 
679, 192 NW 801. 

Brackett, 112 


Mass.—Conant v. 

Mass. 18. ; 

N. J.—Gay v. Hervey, 42 N. J. L. 
168 [rev 41 N. J. L. 39]. 

Oh.—Mahoning Park Co. v. War- 
ren Home Dev. Co., 109 Oh. St. 358, 
142 NE 883. 

Okl.—Antrim Lumber Co. v. Mend- 
lik, 110 Okl. 76, 286 P 422; Hudson- 
Houston Lumber Co. v. Parks, 91 Okl. 
46, 215 P 1072. 

Pa.—Boteler v. Espen, 99 Pa. 313; 
McKown v. Harris, 15 Pa. Dist. 611. 
Contra Amos v. Clare, 9 Phila. 


35. : 

Tex.—Sumrall v. Russell, (Civ. A.) 
255 SW 239. 

Va.—Atlas Portland Cement Co. v. | 
Main Line Realty Corp., 112 Va. 7, 
70 SE 536. 

[a] The rule is applicable even 
though the lessor voluntarily gives 
the lessee a credit on the rent for 
a portion of the cost of alteration. 
Cedar Rapids .Sash, ete, Co. v. 
Dubuque Realty Co., 195 Iowa 679, 
192 NW 801, 


108 [40 C.J.] 


own expense. In some eases the lien on the lessor’s 
interest has been denied where the lease contained 
a provision that improvements should be made at 
the expense of the lessee, even though the lessor 
had knowledge of the furnishing of the material;°° 
but in other cases decided under different statutes 
it has been held that a lien attaches where, despite 
such a provision, the lessor knowingly permitted 
the improvement to be made.* 

[§ 100] eee. Against Liens. In some jurisdictions 
stipulations contained in the lease and intended 
to protect the interest of the lessor against me- 
chanies’ liens are given effect,? but in other juris- 
dictions such stipulations are regarded as unavail- 
ing to prevent a lien which would otherwise attach.* 

[§ 101] fff. As to Notice or Consent. Where 
there is a provision in the lease that changes, altera- 
tions, or additions shall not be made without the 
consent of the landlord, a lien on the lessor’s in- 
terest arises when and only when the required 
consent has been given,‘ all conditions attached to 
the consent are complied with,® and the work done 
is within the scope of the consent given.6 Such a 
provision controls other provisions of the lease 
which might otherwise be construed to authorize a 
contract by the lessee which would give rise to a 
lien against the estate of the lessor.? However, 
a provision in the lease that no improvements shall 
be made except with the owner’s written consent 
can be waived. Also a provision of the lease 
requiring a prior notice to the landlord of altera- 


MECHANICS’ LIENS 


[§§ 99-104 


tions may be waived by him,® as by failing to 
object after acquiring knowledge that alterations are 
being made.?° ; 

[§ 102] (7) Licensees. A licensee has no inter- 
est in the land,!! and no lien will arise for mate- 
rials furnished or labor performed in the construc- 
tion of improvements upon the land under a 
contract with a licensee,!? who has no authority, 
express or implied, to bind the licensor."* 

[§ 103] (8) Life Tenants. A life tenant may, by 
contract for the improvement of the land, subject 
it to a mechanic’s lien to the extent of his life 
interest,!* but he cannot create a lien upon the 
reversion or remainder,'® unless, under the pro- 
visions of some statutes, the remainderman know- 
ingly permits the contract to be made,’® or unless 
the remainderman has promised to make the im- 
provement or repairs out of insurance proceeds re- 
ceived by him and has failed to keep his promise.?? 

[§ 104] (9) Mortgagors and Mortgagees.'® A 
mortgagor in possession can by his contract give 
rise to a lien affecting his interest,’® but, except 
in some jurisdictions,”° he cannot subject the prop- 
erty to mechanics’ liens for improvements thereon 
as against the rights of his mortgagee,?+ unless the 
latter assents to the contract?? or improvement,?? 
the assent of a mortgagee holding the legal title to 
real property to an improvement: thereon being 
sufficient to subject his title to the len arising 
from the improvement.?4 After a decree of fore- 
closure, the mortgagor has no such ownership as 


99. Cedar Rapids Sash, etc., Co.| Mosher v. Lewis, 14 App. Div. 565, 15. Williams v. Vanderbilt, 145 
vy. Dubuque Realty Co., supra. 43 NYS 1052. _ | ill. 238, 34 NE 476, 36 AmSR 486, 
1. Woeff v. Meyer, 284 Ill. 114, 5. Hartley v. Murtha, 36 App. Div.| 21 LRA 489. 
117, 119 NE 908. 196, 56 NYS 686. 16. Wertz v. Mulloy, 144 Ill. A. 
“The agreement of a landlord with [al Submission of plans and| 329. 
his tenant to permit the latter to im-| specifications.—Where a lease pro- 17. Rendahl v. Hall, 160 Minn. 
prove at his own cost the rented] vided that the tenant should not|502, 200 NW 744, 940. 
property merely grants a privilege|make any alteration without the 18. Priority between mortgage 
to the tenant but does not relieve|landlord’s written consent, and per-|and mechanic’s lien see infra §8§ 
the land from the lien imposed by] mission was given to make certain | 369-398. 
the statute. The landlord may ex-| alterations then contemplated, but it 19. Sorsby v. Woodlawn Lumber 


empt his land from any lien by not 
permitting the improvement to be 
made or by requiring beforehand a 
release of the lien by the contractor, 
but if he permits the making of the 
improvement on credit he subjects 
his land to the lien of the statute if 
the tenant fails to pay in accordance 
with his contract.” lLoeff v. Meyer, 
supra. 

& \Lipscomb v. Hough, 52 App. 
(D.\ C:) 18, 286 Fed. 775; Weathers 
v. Cox, 159 N: CC. 575, 76 SH) 7; Boone 
va Chatiield) 118 IN! C. 916, 24 SH 
745; Williams v. De Martelly, 28 Pa. 
Dist, 221; .Williams v. Bair, 28 Pa. 
Dist. 219 [aff 265 Pa. 271, 108 A 527]. 

3. Provost v. Shirk, 223 Ill. 468, 
79 NE 178; Crandall v. Sorg, 198 Ill. 
48, 64 NE 769; Carey-Lombard Lum- 
ber Co. v. Jones, 187 Ill. 203, 58 NE 
347; Curtin-Clark Hardware Co. v. 
Churchill, 126 Mo. A. 462, 104 SW 
76; Mosher v. Lewis, 10 Misc. 873, 
i NYS 433. And see Dierks, etc., 
Lumber Co. v. Morris, 170 Mo. A. 
212, 156 SW 75 (recognizing the rule). 

{a] The reason for the rule is 
that such a provision applies only as 
between the lessor and lessee and 
does not affect the rights of the 
lienor. Carey-Lombard Lumber Co. 
v. Jones, 187 Ill. 203, 58 NE 347. 

{b] Such a provision is void (1) 
as against third parties without 
notice (Friebele v. Schwartz, 164 [1l. 
A. 504), (2) at least where the im- 
provements are to be made as the 
joint enterprise of the lessor and 
lessee (Boyer v. Keller, 258 Ill. 106, 
101 NE 237, AnnCasi1916B 628; Loeff 
v, Meyer, 209 Ill. A. 382 [aff 284 I11. 
114, 119 NE 908]). 

4 Wacken v. Isenberg, 288 It. 
589, 124 NE 306 [rev 210 Ill. A. 120]; 


was required that the plans and 
specifications should first be sub- 
mitted to the landlord, and the ten- 
ant made the repairs without sSub- 
mitting the plans and specifications 
to the landlord and without his 
knowledge or consent, there was no 
such consent on the part of the land- 
lord as would render the property 
liable to a mechanic’s lien for such 
alterations. Hartley v. Murtha, 36 
App. Div. 196, 56 NYS 686. 

6 McNulty v. Offerman, 141 App. 
Div. 730, 126 NYS 755. 

7. Wacken v. Isenberg, 288 Ill. 583, 
124 NE 306; Regan v. Borst, 11 Misc. 
92, 32 NYS 810. 

8. Gates v. National Fair, etc., 
Assoc., 225 N.Y. 142; 121 NE 741 
[mod 12 App. SDivae 581, 58 oN Xs 
1070, and motion to amend remittitur 
granted 226 N. Y. 558, 122 NE 621}. 

Statutory requirement of written 
consent see infra § 121. 

9. Loeff v. Meyer, 284 Ill. 114, 
119 NE 908 [aff 209 Ill. A. 382]. 

10. Loeff v.. Meyer, supra. 

[a] The contractor is warranted 
in assuming that the provision has 
been complied with, where he sees 
the owner about the premises in the 
course of the alterations and the lat- 
ter raises no objections to them. 
Loeff v. Meyer, 209 Ill. A. 382 [aff 
284 Ill. 114, 119 NE 908]. 

11. See Licenses § 183. 

12. Hoag v. Hay, 103 Iowa 291, 
72 NW 525. 

13. Hoag v. Hay, supra. 

14. Williams vy. Vanderbilt, 145 
Ill. 238, 34 NE 476, 36 AmSR 486, 
21 LRA 489; Tracy v. Rogers, 69 Ill. 
662; Lang v. Everling, 3 Mise. 530, 
23 NYS 329; Ottinger’s HEst., 4 Pa. 
Dist. 711, 17 Pa. Co. 244. 


Co., 202 Ala. 566, 81 S 68; Otley v. 
Haviland, 36 Miss. 19. 
20. Sorsby v. Woodlawn Lumber 
Co., 202 Ala. 566, 81 S 68. 
21. Ark.—Brown  v. 
PAIK: ee te 

Cal.—Williams v. Santa Clara Min. 
Assoc., 66 Cal. 193, 5 P 85; Preston 
v. Sonora Lodge No. 10 I. O. O. F., 
39) Cals 116; 

Ill.—Davis v. Connecticut Mut. L. 
Ins. Co., 84 Ill. 508. 

Ind.—Hanch v. Ripley, 127 Ind. 
ToL, 26, NEP 70, La DEAS 61. 

Me.—Morse v. Dole, 73 Me. 351; 
Cocheco Bank v. Berry, 52 Me. 293. 

Mass.—Ettridge v. Bassett, 136 
Mass, 314. 

Miss.—Otley v. Haviland, 36 Miss. 
19; Hoover v. Wheeler, 23 Miss. 314. 

Mo.—Crandall v. Cooper, 62 Mo. 
478; Bridwell v. Clark, 39 Mo. 170; 
McAdow v. Sturtevant, 41 Mo. A. 220; 
Dugan v. Scott, 37 Mo. A. 663; Hall 
v. St. Louis Mfg. Co., 22 Mo. A. 33. 

IN; 5 J-—Clark® vo) Butler (32 NJ 
Eq. 664. 

N, Y.—Broman v. Young, 35 Hun 
aaee Cox v. Broderick, 4 E. D. Smith 


N. C.—Baker v. Robbins) 119 N. 
C. 289, 25 SE 876. 

Or.—Capital Lumbering Co. v. 
Ryan, 34 Or. 73, 54 P 1093; Holmes 
v. Ferguson, 1 Or. 220. 

Tenn.—Pride v. Viles, 3 Sneed 125; 
Reid v. State Bank, 1 Sneed 262. 

22. Williams v. Chatham Real 
Het etc., Co., 13 Ga, A. 42, 78 SE 


Morison, 5 


Price v. Merritt, 55 Mo. A. 


Lindholm v. Hamilton, 159 
Minn. 81, 198 NW 289; Price v. Mer- 
ritt, 55 Mo. A. 640. \ 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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will give a lien to a person who afterward fur- 
nishes material on his contract.2°> A mortgagee is 
to be deemed an owner, within the meaning of 
the mechanics’ lien statutes, where he is in,?* but 
not where he is out of,?” possession. 

[§ 105] (10) Part or Joint Owners.?* Where a 
part owner contracts for, or authorizes the making 
of, an improvement on the common property, his 
interest therein may be subjected to a lien for 
the entire cost thereof.2® A tenant in common 
in possession can contract so as to bind his inter- 
est,°° but has no authority to bind his cotenant’s 
interest,*t unless the latter consents, in which case 
the entire interest may be bound.*? Where ten- 
ants in common enter into a contract for the erec- 
tion of a building on the property, the contract 
binding each separately to the payment only of 
the amount subscribed by him, which is propor- 
tionate to his interest in the property, the len 
attaches to the undivided interest of each of the 
owners for the amount personally owing by him,** 
and not to the entire lot and building for the bal- 
ance unpaid on the entire contract.*4 Partnership 
property may become subject to a mechaniec’s lien 
under a contract made in the partnership name by 
one or more of the partners,®*> even though the 
legal title to the property is in one partner alone®*® 
or is in an agent of the partners;*7 and in the 
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case of a joint adventure, the act of one member 
in contracting for a building or improvement which 
is germane to the general purpose of the joint en- 
terprise is sufficient to render not only his inter- 
est?8 but also the interest of the other members*® 
subject to a mechanic’s lien, his interest being 
bound on the ground that he is a joint owner*? 
and the interest of the other members being bound 
on the ground that he is their agent.‘ 

[§ 106] (11) Trustees and Cestuis Que Trust.** 
The trustee of an express trust cannot by his con- 
tract create a mechanic’s lien upon the trust prop- 
erty, unless the requisite power is conferred upon 
him by statute*t or by a court of competent ju- 
risdiction,#® or there is something in the instru- 
ment which created the trust which empowers him 
to do so;*® and what the trustee is without power 
to do directly, he cannot do indirectly,*7 as by 
failing to object to the furnishing of materials on 
the order of other persons.*® A trustee having 
full power to manage, improve, and repair the trust 
property can usually by his contract subject it to 
a mechanic’s lien.*® On the other hand, no me- 
chanic’s lien will attach under the contract of the 
trustee for the repairs or improvements, where he 
has no power to make such a contract on behalf 
of the estate,°° or where the instrument creating 
the trust, although authorizing improyements by 


25. Davis v. Connecticut Mut. L. 
Ins. Co., 84 Ill. 508. 
26. Minn.—Lindholm v. Hamilton, 


159 Minn. 81, 198 NW 289. 

ele armege v. Haviland, 36 Miss. 
19. 

Mo.—Bruce Lumber Co. v, Hoos, 
67 Mo. A. 264; Ambrose Mfg, Co. v. 
Gapen, 22 Mo. A. 397. 

N. J.—Gordon v. Torrey, 15 N. J. 
Bq. 112, 82 AmD 2738. 

N. Y.—Ombony v. Jones, 19 N. Y. 
234; Kerrigan v. Fielding, 47 App. 
Div. 246, 62 NYS 115; Cox v. Brod- 
erick, Me BK. D. Smith 721. 

N. C.—Baker v. Robbins, 119 N. C. 
289, 25 SE 876. 

3 ees .—Reid v. State Bank, 1 Sneed 
62. 

Tex.—Geisberg v. Mutual Bldg., 
ete., Assoc., (Civ. A.) 60 SW 478. 

27. Allis-Chalmers Co. v. Central 
Trust Co.,.190 Fed. 700, 111 CCA 428, 
39 LRANS 84; Central Trust Co. v. 
Bodwell Water Power Co., 181 Fed. 
7135; Peters v. Bossman, 184 Wis. 
254, 199 NW 65. 

23. Cross references: 

Failure of part owner to give statu- 
tory notice of nonresponsibility see 
infra § 136. 

Property owned jointly by husband 
and wife see supra § 84. 

29. Berglund v. Abram, 148 Minn. 
412. 182 NW 624 

30. Colo.—Rico 
Co. v. Musgrave, 14 Colo. 79, 23 P 
458; Mellor vy. Valentine, 3 Colo. 
260. 


Ga.—Hillburn v. O’Barr, 19 Ga. 591. 


Reduction,  etc., 


Mass.—Roxbury Painting, etc., Co. 
v. Nute, 233 Mass. 112, 123 NE 391, 
4 ALR 680. 

Minn.—John Martin Lumber Co. 


v. Wood, 42 Minn. 433 note, 44 NW 
315; Ness y. Wood, 42 Minn. 427, 44 
NW 313. 

Mo.—Van Riper v. Morton, 61 Mo. 
A. 440. 

Pa.—Keller v. Denmead, 68 Pa. 449. 

{a] After parol partition.—(1) As 
a parol partition between cotenants 
accompanied by actual possession is 
valid (see Partition [30 Cyc 160]), 
(2) therefore after such a partition 
has been made, and one of the orig- 
inal cotenants contracts for an im- 
provement upon the portion of the 
property allotted to him, the me- 
chanics’ liens therefor will extend to 
the entire estate in such portion 
(Otis v. Cusack, 43 Barb. (N. Y.) 


546). 
31. Colo.—Rico Reduction, etc., 
Co. v. Musgrave, 14 Colo. 79, 23 P 
ane? Mellor v. Valentine, 3 Colo. 
60. 
lowa.—Conrad vy. Starr, 50 Iowa 
470. 


Kan.-—Robert Garrett Lumber Co. 
viHLoftus, 82 Kan. 556, 109-P 179. 


Mass.—Roxbury Painting, ete., Co. 
v. Nute, 233 Mass. 112, 123 NE 391, 
4 ALR 680. 


Mo.—Van Riper v. Morton, 61 Mo. 
A. 440. 

Pa.—Leslie v. Leonard, 10 Pa. Su- 
per. 548. 

fa] The other cotenants need not 
protest or object in order to avoid 
liability. Mellor v. Valentine, 3 Colo. 
260. 

32. Wilson v. Logue, 131 Ind. 191, 
30 NE 1079, 31 AmSR 426; Dalton v. 
Tindolph, 87 Ind. 490; Taggart v. 
Kem 122 Indy, Ace.271,. 53, NE 7601); 
Smith v. O’Donnell, 15 Misc. 98, 36 
NYS 480; Tom Sweeney Hardware 
Co. v. Gardner, 18 S. D. 166, 99 NW 
1105. 


33. Hines v. Chicago Bldg., etc., 
Co., 115 Ala. 637, 22 S 160. 

34. Hines v. Chicago Bldg., etc., 
Co., supra. 

35. Smith v. Johnson, 9 D. C. 481: 
Van Court v. Bushnell, 21 Ill. 624; 
Christian v. Illinois Malleable Iron 


Co., 92 Ill. A. 320; Hoagland v. Lusk, 
33 Nebr. 376, 50 NW 162, 29 AmSR 
485. 

{a] Work for individual benefit of 
one partmer.—Where a person em- 
ployed to work for a firm in the erec- 
tion of a building continues to work 
under the direction of the partners, 
or one of them, supposing himself 
to be in the service of the firm, and 
having no intimation to the contrary, 
the fact that a part of his labor is 
employed in preparing materials 
really belonging to one partner, some 
of which are not ultimately used for 
any partnership purpose, will not re- 
lieve the firm from liability to him 
for the whole of such labor, or pre- 
vent his having a lien on the build- 
ing for the whole amount. Spruhen 
v. Stout, 52 Wis. 517, 9 NW 277. 

36. Smith v. Johnson, 9 D. C. 481; 
Christian v. Illinois Malleable Iron 


Goro 2 TW Ac’ 8205 sil von Gray, 81 
Mo. A. 456. 
37. Davidson v. E. F. Brooks Co., 


46 App. (D. C.) 457. 


Hardware Co., 


38. O. K. Boiler, ete., Co. v. Minne- 
tonka Lumber Co., 108 Okl, 226, 229 
P 1045. 

39. O. K. Boiler, etc., Co. v. Minne- 
tonka Lumber Co., supra. 

40. O. K. Boiler, etc., Co. v. Minne- 
tonka Lumber Co., supra. 

41. O.K. Boiler, etc., Co. v. Minne- 
tonka Lumber Co., supra. 

42. Cross references: 

Husband as trustee of wife see su- 

pra § 87. 

Statutory trustee of defunct corpora- 

tion see supra § 81. 

43. Hines v. Hollingsworth-Young 
Hardware Co., 178 Ky. 233, 198 SAME 
716, 4 ALR 1018. 

44, Wadsworth v. Hodge, 88 Ala. 
500s -—Si 194s) p; Schmidt, 62 Ala. 
952°: Janes v. Osborne, 108 Towa 409, 
79 NW 143; Hines v. *Hollingsworth- 
Young Hardware Cos, Aish Kaya 2337 
198 SW 716, 4 ALR 1018. 

45. Hines v. Hollingsworth- oan 
supra; Fenner y. Real 
Hstycbrust! Co; ols mbar Distuedyama® 
Pa. Co. 329. 

46. Hines v. Hollingsworth-Young 
Hardware Co., 178 Ky. 233, 198 SW 
716, 4 ALR 1018; Fenner v. Real Est. 
le Co., 13 Pa. Dist. 47, 29 Pa. Co. 

47. Horton v. Tabitha Home, 
Nebr. 491, 145 NW 10238, 51 LRANS 
161, AnnCas1915D 1139. 


48. Horton v. Tabitha Home, 
supra. 
49. Springer v. Kroeschell, 161 Ill. 


358, 43 NE 1084; Tayler v. Gilsdorff, 
74 [ll. 354; Hines v. ollingsworth- 
Young Hardware Co., 178 Ky. 233, 
237, 198 SW 716, 4 ALR 1018 [eit 
Cyc]; Cheatham v. Rowland, 92 N. 
C.: 340; Harrisburg Lumber Co. v. 
Washburn, 29 Or. 150, 44 P 390. 

[a] Power to build factory.—A 
trustee who holds the legal title to 
land under a contract whereby he is 
to build a factory on the land, and 
then convey the whole property to 
the cestui que trust, is the “owner,” 
within Code Civ. Proc. § 1183, al- 
though he has already received the 
consideration of the contract. 
Hinckley v. Field’s Biscuit, etc., Co., 
91 Cal. 136, 27 P 594. 

Power of trustee to make repairs 
and improvements gemerally see 
Trusts [39 Cyc 334]. 

50. Maynard v. Columbus, 150 Ky. 
817, 150 SW 1019; Herbert v. Herbert, 
57 HowPr (N. Y.) 333. 
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the trustee, expressly provides that there shall be 
no lien ereated thereby on. the premises,°? or au- 
thorizes him only to make repairs and improve- 
ments out of the gross income derived from the 
estate,*? and the deed or will creating the trust 
is on record;®* but where the record title 1s In a 
trustee free of any trust, and persons without 
knowledge of the trust contract with him for the 
improvement of the property, they may enforce 
mechanies’ liens upon the property as against the 
cestuis que trust.°¢ In some instances the stat- 
utes expressly provide that cestuis que trust shall 
be deemed owners.®® In case of a simple or dry 
trust a mechaniec’s lien may exist for labor per- 
formed or materials furnished under or by virtue 
of a contract with, or the consent of, the equitable 
owner of the property;°* but where a trustee has 
power to manage and control the trust property, a 
contract with the cestuis que trust alone, not con- 
sented to or approved by the trustee, is not suffi- 
cient as a basis for a mechanic’s lien.*? 

[§ 107] (12) Vendors and Vendees®**—(a) In 
General. Both parties to an executory contract 
for the sale of real property may be treated as 
owners within the meaning of the mechanics’ lien 
statutes.59 

[§ 108] (b) Vendors. A person merely holding a 
vendor’s lien has not sufficient ownership to sup- 
port a lien,*° and where the vendee under a con- 
tract of purchase is in possession of the land, his 
vendor cannot without authority from him sub- 
ject the land as against his vendee to mechanics’ 

51. Franklin Sav. Bank v. Taylor, 
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liens for improvements thereon.*t On the other 
hand a vendor is an owner, within the meaning of 
the statutes, until the title passes;®? where the 
vendor in an executory contract of sale directly 
contracts for improvements, he thereby subjects 
his interest in the land to a mechanic’s lien;** 
as hereafter shown, he may likewise subject his 
interest, in most jurisdictions, by consenting to 
a contract for improvements entered into by the 
vendee;°* where a person sells real property under 
agreement that certain improvements are to be 
made upon it by him, a lien for work performed 
for, or materials furnished to, him may exist on 
the theory that he is the owner of the property® 
or at least is the authorized agent of the vendee 
in making the improvements,®*® or that the vendee 
has consented to the contract for labor and ma- 
terials;®* and where the holder of an unrecorded 
bond for a conveyance stands by and sees work 
go on under a contract with the holder of the 
legal and record title, who is in possession, he can- 
not afterward defeat a len by the production of 
such bond.* 

[§ 109] (c) Vendees—aa. Lien on Land. In some 
cases, the question whether a mechanic’s lien may 
exist under a contract with a vendee of land is 
considered from the standpoint of a lien on the 
land,®® and it is held that a person in possession 
of land under a contract of purchase and who, by 


_reason of breach of contract or otherwise, does 


not acquire title is not such an owner, within the 
meaning of the mechanics’ liens statute, as to be 


13i0 TH 376. 2S aN E3897 Tdist’ Daylor 
v. Gilsdorff, 74 Ill, 354]. 

52. Hall v. Bullock, 97 SW 351, 29 
KyL 1254. ; 

53. Maynard v. Columbus, 150 Ky. 
817, 150 SW 1019; Hall v. Bullock, 97 
SW 351; 29 Kyl 1254. 

54. Cal.—Hinckley vy. Field’s Bis- 
cuit,-etc., Co., 91 Cal, 136, 27-P 594. 


Dunbar, 


Gilmore, 


Miss.—Atley v. Haviland, 36 Miss.’ 


Colo.—Mellor v. Valentine, 3 Colo. 
255. 

Ill.—Springer. v. Kroeschell, 161 
repo 43° NE 1084 [aff 59 Ill. A. 
434]. 

Iowa.—Bartlett vy. Mahlum, 88 Iowa 
329, 55 NW 514; Knapp v.. Green- 
wood, 88 Iowa 1, 48 NW 1055. 

Kan.—West v. Badger Lumber Co., 
B6 Kan. 287, 43 P 239. ; 

Ky.—Phillips v. Clark, 4 Metc. 348, 
§3 AmD 471. 

Nebr.—Buckstaff v. 15 
Nebr. 114, 17 NW 345. 

Pa.—McCollum v. Riale, 163 Pa, 
603, 20 A 282, 43 AmSR 816. 

Wyo.—Seibel v., Bath, 5 Wyo. 409, 
40 P 756. 

Ambrose Mfg. Co. v. Gapen, 
22 Mo. A. 397. 

56. Cal.—Crowell v. 13 
Cal. 54. 

Ill.—Springer v. Kroeschell, 161 Ill. 
358, 43 NE 1084 [aff 59 Ill. A. 4384]. 

Iowa.—Monroe v. West, 12 Iowa 
119, 79 AmD 524. 

Kan.—Meyer Bros. Drug Co. v. 
Brown, 46 Kan. 5438, 26 P 1019; Jar- 
vis-Conklin Mortg. Trust Co. v. Sut- 
ton, 46 Kan. 166, 26 P 406; 

Union Pac: R: Co;, 16 Kan: 133, 

Md.—Real Est., etc., Co. v. Phillips, 
90 Md. 515, 45 A 174; Goldheim v. 
Clark, 68 Md. 498, 18 A 363. 

19. 

N. J.—Gordon vy. Torrey, 15 N. J. 
Bq. 1125/82 Anib" 273. 

N. Y.—Rollin v. Cross, 45 N. Y. 
766; Hallahan v. Herbert, 4 Daly 209, 
11 AbbPrNS 326 [aff 57 N. Y. 409); 
Belmont v. Smith, 8 N. Y. Super. 675. 

Pa.—Citizen’s Bank v. Lesko, 277 


Pa. 174, 120 A 808; Weaver v. Sheeler,, 


118 ‘Pa. 634, 12 A’558. 


j sent and approval 


Seitz v.' 


pra § 78. 

57. Hines v. Hollingsworth-Young 
Hardware Co., 178 Ky. 2383, 198 SW 
716, 4 ALR 1018. if 

{a] Reason for rule.—‘‘Ordinarily 
and usually, the reason for placing 
such property, aS a dwelling, in the 
hands of .a trustee, is, for the pur- 
pose of preventing the cestui que 
trustent.from disposing of it through 
a poor"judgment, and to protect him 
against the designs and suggestions 
of improvident and imprudent 
friends, as well as enemies, and 
against his own bad judgment and 
extravagance. For such reason, its 
management and control is entrusted 
to the trustee, instead of the cestui 
que trustent. If the terms of the 
instrument, which creatés the trust, 
are such, that its management and 


control, and authority to improve it,| 


are given-to the trustee, the cestui 
que trustent is without power to en- 
cumber it by a mechanic’s or ma- 
terialman’s lien. In such states of 
ease, if the cestui que trustent can, 
with impunity, and without the con- 
ot the trustee, 
create liens/of any kind upon it, tne 
property may be sacrificed and the 
purposes of the trust defeated, and 
the trustee rendered impotent to ex- 
ecute the trust, and it would enable 
the cestui que trustent to overthrow 
the authority of the trustee, and the 
very thing would happen, which the 
trustor undertook to prevent.” Hines 
v. Hollingsworth-Young Hardware 
Co., 178 Ky. 233, 238, 198 SW 716; 4 
ALR 1018. 

[b] Spendthrift trust.—In the 
case of a ogi a taae ta trust, a con- 
tract with the cestui que trust 
creates no lien on ‘the land itself nor 
the interest of the trustees, nor, un- 
der the provisions of the trust, on 


the income of the property. ‘Pond v.' 


Harrison, 96 Kan. IPE G55), 
LRA1916B 1264. 

58. Sale after lien has attached 
See infra § 448, 

59. Veale Lumber Co. vy. Brown, 
197 lowa 240, 195 NW 248. 


542, 152 


. : NTE SET tae 1 tear en Fo Mt Se Ee See 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


Bab er 9y as owner see infra §§ 109, 


Vencor as owner see infra § 108. 

60. Griffin v. Seymour, 15 Colo. A. 
487, 63 P 809. 

61. Griffin v. Seymour, supra; 
Marston v. Stickney, 60 N. H. 112; 
Smullen v. Hall, 13 Daly (N. Y.) 392. 

62. Schmalz v. Mead, 125 N. Y. 
188, 26 NE 251 [aff 15 Daly 223, 4 
NYS 614] (decided under L. [1895} 
c 342 § 5, expressly so providing); 
Schnaufer vy. Ahr, 53 Mise. 299, 103 
NYS 195. 

63. Veale Lumber Co. v. Brown, 
197 Iowa 240, 198 NW 248; Pickens 
v. Plattsmouth Inv. Co., 37 Nebr. 
272, 55 NW 947; Adams v. Dose, 87 
Wash. 575, 152 P 9. 

[a] Joint contract with vendee.— 
Where the vendor contracts jointly 
with his vendee for the erection of 
improvements upon the land, his in- 
terest is of course subject to the 
liens. Pickens v. Plattsmouth Inv. 
Co., 37 Nebr. 272, 55 NW 947. 


64 See infra § 111. 

65. Panhandle Tel., ete., Co. v. 
Kellogg Switchboard, etc., Co., 62 
Tex. Civ. A. 402, 1832 SW 963. 

66. Panhandle Tel., etc. Co. v. 


Kellogg Switchboard, ete., Co., supra. 

67. Pope v. Heckscher, 109 App. 
Div. 495, 96 NYS 533 [aff 190 N. Y. 
508 mem, 83 NE 1130 mem]: 

[a] Implied consent.—Where a 
contract for the sale of land to de- 
fendant provided that the vendor 
should complete a building then in 
process of construction thereon, 
which was unfinished, according to 
the existing contracts, defendant 
thereby impliedly consented that the 
contractors proceed with their con- 
tract, and hence they were entitled 
to a lien for labor and materials fur- 
nished thereunder subsequent to de- 
fendant’s purchase, as against him. 
Pope v. Heckscher, 109 App. Div. 495, 
96 NYS 533 [aff 190 N. Y. 508' mem, 
83 NE 1130 mem]. : 
bees Mellor v. Valentine, 3 Colo. 
69. 


. See infra text and notes 70— 
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able to fix a lien on the land;7° but, except in 
some jurisdictions,"4 it is also held that, where 
he subsequently receives a conveyance, a lien may 
exist under his contract for labor or materials.’? 
However, the question is generally considered from 
the standpoint of a lien on the respective inter- 
ests of the vendor?? and vendee."4 


{[§ 110] bb. Lien on Vendee’s 


though there are decisions to the contrary,’® the 
weight of authority is to the effect that a purchaser, 
in possession of real property under a contract of 
sale is so far an owner that he can by his con- 
tract for improvements on the land render his 
interest therein subject to a mechanic’s len.” 
such case the vendor and the vendee cannot, by 


70. Galveston Exhibition Assoc. v. 
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any stipulation between themselves, deprive third 
persons, not parties to the contract of sale, of their 


to liens for material or labor sub- 


sequently furnished to the vendee for the con- 
struction of buildings on the premises.*® 
chaser who is not in possession is not an owner 


A pur- 


within the meaning of some mechanics’ lien stat- 


Interest."> Al- | utes.7® 
General. - 


In 


N. J.—Currier v. Cummings, 40 N. 


Perkins, 80 Tex. 62, 15 SW 633; Hard-| J. Eq. 145, 3 A 174; Metropolis Nat. 


ley v. Burt, Chex Civ eA)) 182 SW 
tas Wilkerson v. McMurry, (Tex. 
Civ. A.) 167 SW 275; Hubbell v. 
Texas Southern R. Co., 59 Tex. Civ. 
A. 185, 126 SW 313; Faber v. Muir, 27 
Tex. Civ. A. 27, 64 SW 938. And see 
Cameron v. Trueheart, (Tex. Civ. A.) 
165 SW 58 (recognizing the rule). 

yout Hayes v, Fessenden, 106 Mass. 

72. Taylor v. Huck, 65 Tex. 238; 
Cameron v. Trueheart, (Tex. Civ. A.) 
165 SW 58; Security Mortg., etc., Co. 
v. Caruthers, 11 Tex. Civ. A. 430, 32 
SW 837 

73. See infra §§ 111-113. 

74. See infra § 110. 

75. Forfeiture of vendee’s inter- 
est after attachment of lien see in- 
fra § 456. 

76. Johnson v. Pike, 35 Me. 291; 
Courtemanche v. Blackstone Valley 
St. R. Co., 170 Mass. 50, 48 NE 937, 
64 AmSR 275; Peabody v. Hastern 
Methodist Soc., 5 Alien (Mass.) 540; 
Howard v. Veazie, 3 Gray (Mass.) 
233; Metcalf v. Hunnewell, 1 Gray 
(Mass.) 297; Thaxter v. Williams, 
14 Pick. (Mass.) 49. 

77. U. S.—Carson v. Boudinot, 5 
F. Cas. No. 2,462, 2 Wash..C. C. .33. 

Ark.—Gunter v. Ludlam, 155 Ark. 
201, 244 SW 348. 

Cal.—Avery v. Clark, 87 Cal. 619, 
25 P 919, 22 AmSR 272. 

Conn.—Hillhouse v. Pratt, 74 Conn. 
113, 49 A 905. 

Fla.—Jacksonville Nat. Bank v. 
Williams, 38 Fla. 305, 20 S 931. 

Ill.— Henderson v. Connelly, 123 
Ill. 98, 14 NE 1, 5 AmSR 490 [aff 23 
Til. A. 601). 

Iowa.—Holstein Lumber Co. v 
Hansen, 198 Iowa 1264, 201 NW 46; 
Hunt Hardware Co. vy. Herzoff, 196 
Iowa 715, 195 NW 264; Janes v. Os- 
borne, 108 Iowa 409, 79 NW 143; 
Jameson v. Gile, 98 Iowa 490, 67 NW 
396; Heaton v. Horr, 42 Iowa 187; 
Stockwell v. Carpenter, 27 Iowa 119; 
paunee v. West, 12 Iowa 119, 79 AmD 

Kan.—Mulvane v. Chicago Lumber 
Co., 56 Kan. 675, 44 P 613; Meyer 
Bros. Drug Co. v. Brown, 46 Kan. 543, 
26 P 1019; Jarvis-Conklin Mortg. 
Trust Co. v. Sutton, 46 Kan, 166, 26 
P 406; Getto v. Friend, 46 Kan, 24, 
26 P 473; Huff v. Jolly, 41 Kan. 537, 
21 P 6463 Pierce v. Osborn, 40 Kan. 
168, 19 P 656; Seitz v. Union Pac. R. 
Co., 16 Kan. 133; Jonnson v. Badger 
Lumber Co., 8 Kan. A. 580, 55 P 517; 
Hamilton v. Whitson, 5 Kan. A. 347, 
48 P 462. 


Ky.—Nazareth Literary, etce., Inst. 
v. Lowe, 1 B. Mon, 257. 
Minn.—King v. Smith, 42 Minn. 


286, 44 NW 65; Colman v. Goodnow, 
86 Minn. 9, 29 NW 338, 1 AmSR 632. 

Miss.—Laud v. Muirhead, 31 Miss. 
83. 

Mo.—Sawyer, etce., Lumber Co. v. 
Clark, 172 Mo. 588, 73, SW 137, -95 
AmSR 529; O’Leary v. Roe, 45 "Mo. 
A. 567; Jodd v. Duncan, 9 Mo. A. 
417. 

Nebr.—Fuller v. Pauley, 48 Nebr. 


138, 66 NW 1115; Burney Ne War- 
ner, 39 Nebr. 493, 58 NW 182. 


Bank v. Sprague, 30 ONG ey UC. bor 
Scott v. Reeve, 10 N. J. L. J. 12. 

N. Y¥.—Beck v. Catholic Univ. of 
America, 62 App. Div: 599, 71 NYS 
370 [rev on other grounds 172 N. Y. 
387, 65 NE 204]; Belmont v. Smith, 
8 N. Y. Super. 675; Hallahan v. Her- 
bert, 4 Daly 209, 11 AbbPrNS 326 
(aff 57 N. Y. 409]; Gay v. Brown, 1 
E., D. Smith 725, 

N. D.—Salzer Lumber Co. v. Claf- 
lin, 16 N. D. 601, 118 NW 1036. 

Oh.—Smith v. Woodruff, 1 Handy 
276, 12 Oh. Dec. (Reprint) 140. 

Okl.—Thomas v. Soper Lumber Co., 
COROT Loar al tl, eet OOn 

Pa.—O’Kane v. Murray, 252 Pa. 60, 
97 A 94; Fullmer v. Poust*155 Pa. 
275, 26 A 543, 35 AmSR 881; Wingert 
v. Stone, 142 Pa. 258, 21 A 812; 
Weaver v. Sheeler, 124 Pa. 473, 17 IN 
17; Cappelletty v. West Warren Real 
Hst., 22, Pa. Dist. 515, 40 Pa. Co. .247; 
Commonwealth Title Ins! ete. Conv. 
Ellis, 8 Pa. Dist. 5, 22 Pa. Co. 86; 
Morgan v. Bloecker, 6 Pa. Dist. 659, 
41 WklyNC 127; Dietrich v. Crabtree, 
8 WklyNC 418. 

S. C.—Ridgeway v. Broadway, 91 
S. C. 544, 75 SE 132. : 

S. D.—Pinkerton v. Le Beau, 3 S. 
D. 440, 54 NW 97. 

Utah.—Cary-Lombard Co. v. Part- 
ridge, 10 Utah 322, 37 P 572. 

Wash.—Northwest Bridge Co. v. 
Tacoma Shipbuilding Co., 36 Wash. 
3338, 78 P 996; Mentzer ve Peters, 6 
Wash. 540, 33 P 1078. 

W. Va.—Biddle Concrete Co. v. 
McOlvin, 90 W. Va. 760, 111 SE 843. 

Wis.—Edwards, etce., Lumber Co. v. 


Mosher, 88 Wis. 672, 60 NW _ 264; 
Williams v. Lane, 87 Wis. 152, 58 
NW 77. 

Man.-—Hoffstrom v. Stanley, 14 


Man. 227; Flack v. Jeffrey, 10 Man. 
514, 

Ont.—Blight v. Ray, 23 Ont. 415: 
Reggin v. Manes, 22 Ont. 443; Graham 
v. Williams, 8 Ont. 478 [aff 9 Ont. 
458 

aN person who furnishes materia] 
to be used in the construction. of im- 
provements upon premises to a party 
who is in the lawful and peaceful 
possession of said premises under an 
executory contract to purchase the 
same from the legal owner thereof 
is entitled to a lien upon the interesi 
of the vendee of said premises for 
the amount due on the material so 
furnished and so used.’ Thomas v. 


Soper Lumber Co., 69 Okl. 197, 198, 
ily (sips eee yes ; A 
{a] Verbal contract cf sale.—(1) 


The rule is applicable where the pur- 


‘chaser is in possession under a ver- 


bal contract of sale (Meyer Bros 
Drug Co. v. Brown, 46 Kan. 5438, 26 
P 1019), (2) at least where he has 
made such valuable improvements as 
to be entitled to specific performance 
(Biddle Concrete Co. v. McOlvin, 90 
W. Va. 760, 111-SEH 843). (3) How- 
ever, in one case it appeared that H 
had authority to negotiate for the 
sale of town lots, at a certain price, 
part to be paid in cash and the bal- 
ance on time, and the contracts with 
the proposed purchasérs ‘were to be 


However, it is held that the purchaser is 
estopped to set up his lack of possession as against 
a lien claimant with whom he contracted.*? 

[§ 111] cc. Lien on Vendor’s Interest*'—(aa) In 
No lien affecting the interest of the ven- 
dor of land ean arise out of the doing of work 
or furnishing of materials pursuant to a contract 
with the purchaser,®? unless, according to some au- 


reduced to writing, and forwarded to 
the owner for approyal, and were not 
to be effective until payment was 
made and the contracts so approved, 
that J inquired of H the price of a 
Jot, and stated that he would take it, 
but, while acquainted with the terms 
of sale, he never made any payment 
on the lot, nor entered into a written 
contract of purchase; and it was held 
that he had no interest in the lot, 
and could ’not create a lien on it for 
labor and material furnished in the 
erection of a building by M. Huff v. 
Jolly, 41 Kan. 537, 21 P 646. 

{[b] Procuring conveyance to an- | 
other person.—Where a person erects 
a building on land which he has paid 
for and taken possession of, although 
no conveyance had been executed, he 
is the absolute owner of the whole 
of the beneficial interest therein, and 
the lien of parties furnishing ma- 
terials for such building will vest at 
the date of the first charge for ma- 
terials so used; and the fact that 
such equitable owner afterward pro- 
cures a conveyance’ of the land to be 
made to a third person is imma- 
terial. Crocker v. Currier, 65 Wis. 
662, 27 NW 825. 

[c] An agreement to convey on 
ground rent gives the purchaser such 
an equitable title that one who fur- 
nishes him labor or materials’ is 
entitled to a lien. Carson v. Boudi- 
not, 5 F. Cas. No. 2,462, 2 Wash. C. C. 
33; Gaule v.. Billyeau, .25 Pa. 521 
[aft 1 Phila. 466] Gon the buildings)... 

78. Malmgren v. Phinney, 50 Minn. 
457, 52 NW 915, 18 LRA 753; Thomas 
v. Soper Lumber Co., 69 Ok}. abel al yak 


P 736. 

79. Mitchell Vance Co, v. Daiker, 
19 NYS 378. a 

80. Commonwealth Title Ins., etc., 
oe vy. Ellis, 8 Pa. Dist! 5, 22 Pa. Co, 

"oa Priority between vendor's lien 
and mechanic’s' lien see infra § 366. 

gs2. Ariz.—Bremer v. Foreman, 1 
Ariz: 413. 25° P 539: 

Ark.—Thomas v. Ellison, 57 Ark. 
481, 22 SW 95; Brown v. Morison, 5 


Ark. 217. 
He ers .—Worden v. Hammond, 37 Cal. 


Colo.—Shapleigh v,. Hull, 21 Colo. 
419, 41 P 1108; Maher vy. Shull, 11 
Colo. A. 322, 52 P 1115. 

Conn.—Hillhouse v. Pratt, 74 Conn. 
113, 49 A 905. 

Ga.—Walker v. Burt, 57 Ga. 20; 
Callaway v. Freeman, 29 Ga. 408. 

Ida.—Steel v. Argentine Min. Co., 
4 Ida. 505, 42 P 585, 95 AmSR 144. 

Il).—Paulsen v. Manske, 126 Ill. 
72, 18 oh 275, 9 AmSR 532 note [aff 
24 (lil. 95]; Henderson v. Con- 
nelly, 128" Ill. 98, 14 NE 1, 5 AmSR 
490; Proctor v. Tows, 115 fll 138, 
3 NE 569; Hickox v. Greenwood, 94 
Ill. 266. 

Ind.—People’s Sav., ete., Assoc. v. 
Spears; )lb. ind. [297, eel UNE oO 
Davee y. Elliott, 7 Ind. A. 246, 34 NE 


Iowa.—Joyce Lumber Co. v. Wick, 
205 NW 476; Wilkins y. Litchfield, 69 
Iowa 465, 29 NW 447; Millard’ v. 
West, 50 Iowa , 616; Stockwell ‘Ve 
Carpenter, 27 Iowa 119) 
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thorities, the vendor has in some way consented 
thereto,’ or acquiesced therein,’ or has knowingly 
permitted the making of the contract for the im- 
provement,’> or has expressly or impliedly au- 
thorized it®* or has subsequently ratified it,*7 or 
has induced the making of the improvement,** or 
has codperated with the vendee in plans for the 


Kan.—Getto v. Friend, 46 Kan. 24, 
26 P 473; Chicago Lumber Co. v. 
Schweiter, 45 Kan. 207, 25 P 592; 
Hufiov. Jolly, 40-Kans 537,. 21 P 646; 
Harsh vy. Morgan, 1 Kan. 293; John- 
son v. Badger Lumber Co., 8 Kan. 
A. 580, 55 P 517. 

Me.—Gray v. Carleton, 35 Me. 481; 
Johnson y. Pike, 35 Me. 291; Conner 
v. Lewis, 16 Me. 268. 

Mass.—Roxbury Painting, etc., Co. 
v. Nute, 233 Mass. 112, 123 NE 391, 4 
ALR 680; Courtemanche v. Black- 
stone Valley St. R. Co., 170 Mass. 50, 
48 NE 937, 64 AmSR 275; Ettridge v. 


Bassett, 136 Mass. 314; Perkins v. 
Davis, 120 Mass. 408; Stevens v. 
Lincoln, 114 Mass. 476; Hayes v. 


Fessenden, 106 Mass. 228. 

Mich.—Fuller v. Detroit Loan, etce., 
Assoc.,: 119 Mich. 71, 77 NW _ 642; 
Sisson v. Holcomb, 58 Mich. 634, 26 
NW 155; Wagar v. Briscoe, 38 Mich. 
587; Scales v. Griffin, 2 Dougl. 54. 

Miss.—McLaughlin v. Green, 48 
Miss. 175; Laud v. Muirhead, 31 Miss. 
89; English v. Foote, 16 Miss, 444. 

Mo.—Ford v. Dixon, 171 Mo. A. 
275, 157 SW 99; Jodd v. Duncan, 9 
Mo. A. 417. 

Mont.—Block vy. Murray, 12 Mont. 
545, 31 P 550. 

Nebr.—West v. Reeves, 53 Nebr. 
472, 73 NW 935; Fuller v. Pauley, 
48 Nebr. 138, 66 NW 1115; Burlingim 
v. Warner, 39 Nebr. 493, 58 NW 132; 
Pickens v. Plattsmouth Inv. Co., 37 
Nebr. 272, 55 NW 947; Pickens  v. 
Plattsmouth Land, etc., Co., 31 Nebr. 
585, 48 NW 473. 

N. J.—Jersey Co. Associates v. 
Davison, 29° N. J... 4153 Currier _v. 
Cummings, 40 N. J. Eq. 145, 3 A 174; 
Tompkins v. Horton, 25 N. J. Eq. 284; 
Strong v. Van Deursen, 23 N. J. Eq. 
369; Metropolis Nat. Bank Vv. 
Sprague, 20 N. J. Eq. 13 [rev on other 
grounds 21 N. J. Eq. 530]. 

N. Y.—Vosseller v. Slater, 1638 N. 
Y. 564, 57 NE 1127 [aff 25 App, Div. 
368, 49 NYS 478]; McGraw v. God- 
frey, 56 N. Y. 610 mem, 16 AbbPrNS 
358; Rollin v. Cross, 45°N:. Y. 766; 
Moore v. McLaughlin, 11 App. Div. 
477, 42 NYS 256; Craig v. Swinerton, 
8 Hun 144 [aff 76 N. Y. 608]; Halia- 
han v. Herbert, 4 Daly 209, 11 AbbPr 
NS 326 [aff 57 N. Y. 409]; Gay v. 
Brown, 1 E. D. Smith 725; Cowen v. 
Paddock, 17 NYS 387 [aff 137 N. Y. 
188, 33 NE 154]; Rossi v. MacKellar, 
13 NYS. 827; Dugan y. Brophy, 55 
HowPr 121; Burbridge v. Marcy, 54 
HowPr 446. 

N. D.—Powers El. Co. v. Stolz, 33 
N. D. 628, 157 NW 693; Johnson v. 
Soliday, 19 N. D. 468, 126 NW 99. 

Oh.—Mutual Aid Bldg., etc., Co. v. 
Gashe, 56 Oh. St. 2738, 46 NE 985; 
Dutro v. Wilson, 4 Oh. St. 101. 

Or.—Cross ‘v. Tscharnig, 27 Or. 49, 
39 P 540. 

Pa.—O’Kane v. Murray, 252 Pa. 60, 
97 A 94; Weaver v. Sheeler, 118 Pa. 
634, 12 A 558; Steinmetz v. Boudinot, 
3 Serg. & R. 541; Connolly v. Penn- 
sylvania Co. for Ins. on Lives, etc., 
{0 Pa. ouper,, of4 [fole McBain ‘v. 
Smith, 70 Pa. Super. 517]; Cappelletty 
v. West Warren Real Est. Co., 22 Pa. 
Dist. 515, 40 Pa. Co. 247; Panner v. 
Staub, 18 Pa. Dist. 676; Common- 
wealth Title Ins., etc., Co. v. Ellis, 
8 Pa. Dist. 5, 22 Pa. Co. 86; Kline vy. 
Lewis, 1 Ashm. 31. 

R. I.—Long Island Brick Co, 
Arnold, 18 R. I. 455, 28 A 801. 

S. D.—Pinkerton v. Le Beau, 3 S. 
D. 440, 54 NW 97. 

Tenn.—Gillespie v. 
Yerg. 168, 27 AmD 494, 


Vv. 
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Tex.—Smith v. Huckaby, 4 Tex. 
Civ. A. 80, 23 SW 397. 

Wash.—Chavelle v. Island Gun 
Club, 77 Wash, 304, 187 P 511; North- 
west Bridge Co. v. Tacoma _ Ship- 
building Co., 36 Wash. 333, 78 P 996; 
lliff v. Forssell, 7 Wash. 225, 34 P 
928; Mentzer v. Peters, 6 Wash. 540, 
33 P 1078; St. Paul, etc., Lumber Co. 
v. Bolton, 5 Wash, 763, 32 P 787, 
Cutter v. Striegel, 4 Wash. 346, 30 
P 326. 

W. Va.—Charleston Lumber, etc., 
Co. v. Brockmyer, 18 W. Va. 586. 

Wis.—Edwards, etc., Lumber Co. 
v. Mosher, 88 Wis. 672, 60 NW 264; 


Lauer v. Bandow, 43 Wis. 556, 28 
AmR 571. 

Man.—Flack v. Jeffrey, 10 Man. 
514. 


Ont.—Graham v. Williams, 9 Ont. 
458; Graham v. Williams, 8 Ont. 478 
{aff 9 Ont. 458]. 

Sask.—Thoreson v. Zumwalt, 15 
Sask. L. 225, 63 DomLR 713, [1922] 
1 WestWkly 959. 

[a] Changing account.—A pevson 
furnishing materials for a building 
to a vendee to whom they are charged 
cannot, on ascertaining the true state 
of the title, change the account so as 
to bind the interest of the vendor 
without his consent. Mahnke v. Mar- 
ken Acres Co., 187 Iowa 762, 174 NW 
669; Belnap v. Condon, 34 Utah 213, 
97 P 111, 23 LRANS 601. 

[b] Defeating or clouding ven- 
dor’s title-—A person in possession 
of land under a contract of purchase 
cannot defeat or cloud the vendor's 
title by suffcring a mechanic’s lien 
to be filed against such real estate 
for improvements made thereon by 
him. Robert Hixon Lumber Co. v. 
Rowe, (Ind. A.) 149 NE 2; Holland 


Vewharrier, 175 Indy Al 368... 130" Nas 
823; Rader v. A. J. Barrett Co., 59 
Ind. A. 27, 108 NE 883; Toner v. 


Whybrew, 50 Ind. A. 387, 98 NE 450. 

[c],: Acquisition by vendor of ven- 
dee’s interest.—(1) The surrender or 
relinquishment of the vendee’s 
rights under the executory contract 
or the repurchase by the vendor. of 
the vendee’s interest after the mak- 
ing of the improvements and the 
furnishing of the material does not 
enlarge the materialman’s lien, so as 
to extend it to the legal interest of 
the vendor. Thomas v. Soper Lumber 
Con, CMO Ore Sui ee o8. (2) 
Whether such surrender or repur- 
chase defeats lien see infra § 456. 

83. Ill—Henderson v. Connelly, 
123 Till. 98, 14 NE 1, 5 AmSR 490 
{aff 23 Ill. A. 601]; West v. Pullen, 
88 Ill. A. 620. 

Iowa.—Kimball Bros. Co. v. Feh- 
leisen, 184 Iowa 1109, 169 NW 445. 

Mass.—Bordier vy. Davis, 239 Mass. 
448, 132 NE 171. 

Nebr.—West v. Reeves, 53 Nebr. 
472, 73 NW 935. 

N. Y.—Garland v. Van Rensselaer, 
alg ELUI on ad NYAS eT Renee hein 
Swinerton, 8 Hun 144 [aff 76 N. Y. 
608]; Schnaufer v. Ahr, 53 Misc. 299, 
103 NYS 195; Beck v. Catholic Univ., 
32 Misc. 567, 67 NYS 305. 

[a] Agreement as nullifying 
effect of consent.—No agreement be- 
tween the vendor and the vendee, 
where the vendor’s consent to the 
improvement is given, will prevent 
the liens from attaching. Beck v. 
ee Univ., 32 Misc. 567, 67 NYS 


ov. 

{bj Avoidance of inference of 
consent.—In order to avoid an infer- 
ence of consent to the performance 
of work and furnishing of materials, 


[g 11 


improvements,®® or has been active and instrumental 
in having the improvement made,®° or, by his con- 
duct, has so far concurred in the improvement as 
to be estopped to deny the validity of the lien,** 
or unless the improvement is for his use or benefit®? 
within the meaning of statutes providing that the 
term ‘‘owner’’ shall include a person for whose 


it is sufficient if the owner at all 
times and in all reasonable ways 
repudiates and refuses to recognize 
the right of the purchaser, who has 
not performed the contract of pur- 
chase and obtained title, to cause the 
improvements to be made. Cowen v. 
Paddock, 137 N. Y. 188, 33 NH 154 
[aff 17 NYS 387]. 

[c] Facts held to show consent.— 
Bordier v. Davis, 239 Mass. 448, 132 
NE 171 (where the vendor knew that 
houses were being erected under con- 
tracts with the vendee, urged the 
contractors to hurry the work, told 
them that the houses were hers, and 
that she would pay them, and that 
if they required any materials to get 
them from her husband); Suddard v. 
Lewis, 175 App. Div. 749, 162 NYS 
493; Butler v. Flynn, 51 App. Div. 
225, 64 NYS 877, 7 NYAnnCas 403. 

{d] Facts held not to show con- 
sent.—Courtemanche vy. Blackstone 
Valley St. R. Co., 170 Mass. 50, 48 
NE 937%, 64 AmSR 275. 

Necessity of written consent see 
infra § 121. 

84. Weber v. Weatherby, 34 Ma. 
656; Leonard” v. «Cook, (GN. Gb.) 
20 A 855; North Dakota Lumber Co. 
v. Haney, 23 N. D. 504, 137 NW 411. 


85. Roberts v. Wilmering, 220 
Ill. A. 620; Builders’ Supply, etce., 
Co. s. -Beemann,) 190" Gil Acs O77 


Granite City Lime, etc., Co. v. Pitz- 
man, 161 Ill. A. 228. But see Panner 
v. Staub, 18 Pa. Dist. 676 (the case 
is not within a statute allowing a 
lien where the owner knowingly suf- 
fers or permits another person, act- 
ing as if he was the owner, to make 
a contract for which a claim could 
be filed, as the vendee is in fact the 
owner and is not pretending to be the 
owner when he is not and hence is 
not a person “acting as if he were 
the owner’’). 

86. Granite City Lime, etc., Co. v. 
Pitzman, 161 Ill. A. 228; Kimball 
Bros. Co. v. Fehleisen, 184 Iowa 1109, 
169 NW 445; Roxbury Painting, etce., 
Co. v. Nute, 233 Mass. 112, 123 NE 


391, 4 ALR 680; Belnap v. Condon, 
se Utah 213, 97 P 2115 237 DRANS 


i 

[a] “The mere expectation by the 
owner and vendor of the land that 
the purchaser will make improve- 
ments upon it and in that way en- 
hance its value is not sufficient to 
establish the relation of principal and 
agent between the vendor and ven- 
dee.” Belnap v. Condon, 34 Utah 213, 
221, 97 P 111, 28 LRANS 601. 

87. Belnap v. Condon, supra. 

88. Kimball Bros. Co. v. Fehleisen, 
184 Towa 1109, 1118, 169 NW 445; 
White v. Kincade, 95 Kan. 466, 148 P 
607, AnnCas1916B 667. 

“A vendor of real estate, who in- 
duces one who has a contract to 
purchase same, to expend labor and 
material in improving the same, can- 
not defeat the claims for a lien by 
those who contribute their labor and 
material to enhance the value of his 
property. In such a case, in the 
absence of a controlling agreement, 
he cannot insist that the mechanic’s 
lien shall be subordinate to his title 
or interest in the realty.” Kimball. 
Bros. Co. v. Fehleisen, supra. . 

89. Guiou v. Ryckman, 77 Nebr. 
833, 110 NW 759; 124 AmSR 877. 

90. Holland v. Farrier, 75 Ind. A. 
368, 130 NE 823. 

91. McGinn v. Pritchard, 32 Cal. 
ING Wey GIGal 12. abkvals, 

92, Kimball Bros. Co. v. Fehleisen,. 
184 Iowa 1109, 169 NW 445. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§§ 111-113] 


use or benefit the building, erection, or improve- 
ment is made;®* and under some ’statutes, and 
the construction placed thereon, a lien does not 
attach to the interest of the vendor even when he 
acquiesced in,®* or consented to,®® the furnishing 
of the material or the performance of the labor. 
A mere executory contract of purchase between 
others does not furnish a sufficient basis upon which 
to predicate a mechanic’s lien against the owner 


of land. 


[§ 112] (bb) Knowledge, Permission, or Failure 
to Object. The fact that the vendor has knowledge 
of the making of the improvements by his vendee 
does not subject the interests of the former to the 
Also the vendor does not sub- 
ject his interest to a lien by mere failure to object 


mechanics’ liens.®? 


to improvements by his vendee,°?® 


93. See supra § 78. 
94. Galveston Exhibition Assoc. v. 
Perkins, 80 Tex. 62, 15 SW 633; 


Hardley v. Burt, (Tex. Civ. A.) 182 
SW 721; Belnap v. Condon, 34 Utah 
213.97 PA, 23 sLRANS 664. 

95. People’s Sav., ete., Assoc. v. 
Spears, 115 Ind. 297, 17 NE 570; 
Galveston Exhibition Assoc. v. Per- 
kins, 80 Tex. 62, 15 SW 633; Eard- 
ley v. Burt, (Tex. Civ. A.) 182 SW 


96. McCallen v. Mogul Producing, 
ee Conmuh (Texas Cive GAL) 22570 Sw 
Sime ; 

97. Ind.—People’s Sav., etc., As- 
pee. v. Spears, 115 Ind. 297, 17 NE 
7 


Iowa.—Joyce Lumber Co. v. Wick, 
205 NW 476; Hunt Hardware Co. v. 
Herzoff, 196 Lowa 715, 195 NW 264. 

Mass.—kKoxbury Painting, etc., Co. 
v. Nute, 233 Mass. 112, 123 NE 391, 4 


ALR 680; Hayes v. Fessenden, 106 
Mass. 228. 
Mo.—Ford v. Dixon, 171 Mo. A. 


2750 Loew 995, Jodd. ye Duncan), 9 
Mo. A. 417. 
N. J.—Jersey Co. Associates v. 


Davison, 29 N. J. L. 415. 

N. Y.—Petrillo v. Pelham Bay 
Park IJuand.Co.,/ Ine:,- 119. Misc. 146, 
196 NYS 124; Cowen v. Paddock, 17 
NYS 3887 [aff 137 N. Y. 188, 33 NE 


154). 

Pa.—Meile v. McCuean, 18 Pa. Dist. 
675. 

Tex.—Smith v. Huckaby, 4 Tex. 
Civ. A. 80, 23 SW 397. 

Utah.—Belnap v. Condon, 24 Utah 
Dis OG oe 11423 WRANS: 6012 

Va.—Feuchtenberger v. William- 


son, 137 Va. 578, 120 SE 257. 

“The consent which may always be 
implied from knowledge of the ven- 
dor that improvements are to be 
made by a vendee in possession is 
not sufficient.” Petrillo v. Pelham 
Bay Park Land Co., Inc., 119 Misc. 
146. 149, 196 NYS 124. 

[al Contract silent as to improve- 
ments or repairs.—A contract for the 
sale of land, which made no mention 
of improvements or repairs, did not 
authorize the purchaser to subject 
the vendor’s interest to mechanics’ 
liens, although the vendor:knew that 
the purchaser was having a building 
altered and repaired. Ford v. Dixon, 
171 Mo. A. 275, 157 SW 99. 

{[b] General knowledge.—A person 
who has performed labor and fur- 
nished materials for a_ building 
erected on the land by the vendee 
while in possession ‘s not entitled 
to a mechanic’s lien as against the 
vendor, on proof that the vendor had 
general knowledge that a building 
was to be erected, where there is no 
proof that the vendor had any knowl- 
edge as to the character of the build- 
ing, or of the erection of the building 
constructed or acquiesced therein, al- 
though the contract provided that the 
vendee should have immediate pos- 
session of the property for the pur- 
pose of erecting buildings thereon. 
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provements. 
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stances, he is powerless to prevent the making. of 
the improvements;®® and even permission to make 
the improvements may not render the interest of 
the vendor subject to lien,* 
permission is indefinite and does not relate to spe- 
cific improvements.” 

[§ 113] (cc) Where Contract Provides for Im- 
While there is some authority to the 
contrary,’ as a general rule, where the contract 


especially where the 


of purchase expressly requires or obligates the pur- 


chaser to erect 


even though 


as, In many in- 


Beck v. Catholie Univ., 172 N. Y. 
387, 65 NE 204, 60 LRA 315 [rev 62 
App. Div. 599, 71 NYS 370 (aff 32 
Misc. 567, 67 NYS 305)]. 

98. Ga.—Callaway v. Freeman, 29 
Ga. 408. 

Mass.—Courtemanche v. Blackstone 
Valley St. R. Co., 170 Mass. 50, 48 


NE 937, 64 AmSR 275; Saunders v. 
Bennett, 160 Mass. 48, 35 NE 111, 
39 AmSR 456; Perkins v. Davis, 120 
Mass. 408. 


N. Y.—Vosseller v. Slater, 25 App. 
Div. 368, 49 NYS 478 [aff 163 N. Y. 
564 mem, 57 NE 1127 mem]; Cowen 
v. Paddock, 17 NYS 387 {aff 137 _N. 
Y. 188, 38 NE 154]. Compare Kealey 


v. Murray, 15 NYS 403 (where it was. 


provided in the contract that, if the 
purchaser failed to perform, the im- 
provements should belong to _ the 
vendor). 

Pa.—Cappelletty v. West Warren 
Real Hst. Co., 22 Pa. Dist. 515, 40 
Ras Cor 24. 


Utah.—Belnap v. Condon, 34 Utah 
213, 97 P 111, 23 LRANS 601. 

99. Callaway v. Freeman, 29 Ga. 
408; Vosseller v. Slater, 25 Anp. Div. 
868, 49 NYS 478 [aff 163 N. Y. 564 
mem, 57 NE 1127 mem]. 

1. Petrillo v. Pelham Bay Park 
Land Co., Inc., 119 Misc. 146, 149, 196 
NYS 124; Dietrich v. Crabtree, 8 
WhklyNCas (Pa.) 418; Belnap v. Con- 
don, 34 Utah 213, 97 P 111, 23 LRANS 
601. 
“The statutory ‘consent’ is not 
necessarily to be implied from every 
express permission to build, even 
though it be in writing.’ Petrillo v. 
Pelham Bay Park Land Co., Ine., 
supra. 

2. Petrillo v. Pelham Bay Park 


Land Co., Inc., supra. 

3. Conn.—McGinniss vy. Purring- 
ton, 43 Conn. 143. 

Oh.—Lapham vy. Ransford, 27 Oh. 
CiraiCta8 0: 


Pa.—Connolly v. Pennsylvania Co. 
for Ins. on Lives, etc., 70 Pa. Super. 
514 [foll McBain v. Smith, 70 Pa. 
Super. 517]. 

S. D.—Pinkerton v. Le Beau, 3 S. 
D. 440, 54 NW 97. 

Wash.—Northwest Bridge Co. v. 
Tacoma Shipbuilding Co., 36 Wash. 
Saar VSP bP 996: 

4. Cal.—Moore v. Jackson, 49 Cal. 
109. 

Colo.—Shapleigh v. Hull, 21 Colo. 
419, 41 P,1108; Miller v. Davis, 26 
Colo. A. 483, 145 P 714; Hendrie, 
etce., Mfg. Co. v. Holy Cross Gold 
Min. Co., 17 Colo. A. 341, 68 P 785; 
Colorado Iron Works v. Taylor, 12 
Golo: YA. 451 55, P942- 

Ill.—Paulsen v. Manske, 126 Ill. 
72, 18 NE 275, 9 AmSR 532; Hender- 
son v. Connelly, 123 Ill. 98, 14 NE 1, 
5 AmSR 490 [aff 23 Ill. A. 601]: 
West v. Pullen, 88 Ill. A. 620. 

Ind.—Rader v. A. J. Barrett Co., 59 
Ind. A. 27, 108 NE 883. 

Iowa.—Jameson v. Gile, 
490, 67 NW 396. 

Kan.—Shearer v. Wilder, 


98 Iowa 


56 Kan.iN. 


certain buildings or make certain 


improvements, the interest of the vendor becomes 
subject to the lens of persons furnishing labor 
and materials for the buildings or improvements,* 
the vendee forfeits his contraet,® it 
being considered that the vendor consents to the 


252, 43° P 224. 

Mass.—Borden v. Mercer, 163 Mass. 
7, 39 NE 413; McCue v. Whitwell, 156 
Mass. 205, 30 NE ap hey. 8 Carew v. 
Stubbs, 155 Mass. 549, 30 NE 219; 
Davis v. Humphrey, 112 Mass. 309; 
Hilton v. Merrill, 106 Mass. 528. 

Minn.—Althen v. Tarbox, 48 Minn. 
18, 50 NW 1018, 31 AmSR 616; Hickey 
v. Collom, 47 Minn. 565, 50 NW 918; 


Boyd v. Blake, 42 Minn, a lger-553 NW 
485; Hill v. Gill, 40 Minn. 441, 42 
NW 294 

Mo. —Westport Lumber Conn we 


Harris, 131 Mo. A. 94, 110 SW 609; 
O’ Leary v. Roe, 45 Mo. A. 567. 

Nebr.—Sheehy v. Fulton, 38 Nebr. 
691, 57 NW 395, 41 AmSR 167; Pick- 
ens v. Plattsmouth Inv. Coy 37 Nebr. 
272, 55 NW 947; Bohn Mfg. Co. v. 
Kountze, 30 Nebr. 719, 46 NW 1123, 
12 LRA 33 [foll Millsap v. Ball, 30 
Neer 728, 46 NW 1125]. 

J.—Young v. Wilson, 44 N. J. 

L. Not 

N. Y.—Miller v. Mead, 127 N. Y. 
544, 28 NE 387, 13 LRA 701 [aff 6 
NYS 273 (aff 3 NYS 784)]; Schmalz 
Va MeadmilZ5 iN: Yo 188.926 SNE sa 
[aff 15 Daly 223, 4 NYS 614]; Hack- 
ett v. Badeau, 63 N. Y. 476; Barnard 
v. Adorjan, 116 Apps: Div. 7535, > 101 


NYS 502 [aff 191 N. Y. 556 mem, 85 
NE 1106 mem]; Garland v. Van 
Rensselaer, 71 Hun 2,24 NYS 781 
[aff 140 N. Y. 6388, 35 ‘NE 892]; Mc- 
Dermott v. Palmer, 11 Barb. 9 [rev 
on other grounds, 8 NLVY. 333. 1s) Hart 
v. Wheeler, 1 Thomps. & C. 403; 
Hobby v. Day, 3 NYS 900. 
Tenn.—Jonte v, Gill, (Ch. A.) 39 


SW 750. 

Wis.—Edwards, etc., Lumber Co. v. 
Mosher, 88 Wis, 672, 60 NW 264. 

5. Ill—Henderson  v. Connolly, 
123 Ill. 98, 14 NE 1, 5 AmSR 490. 

Ind.—Rader v. A. J. 7Barrett. Con 
59 Ind. A. 27, 108 NE 883. 


Kan.—Shearer v. Wilder, 56 Kan. 
252,.43 P 224. 
Minn.—Brown v. Jones, 52 Minn. 


484, 55 NW 54; Hill v. Gill, 40 Minn. 
441, 42 NW 294. See Althen vy. Tar- 
box, 48 Minn. 18. 50 NW 1018, 31 
AmSR 616 (while the contract of 
sale in question was invalid and hence 
was not within a statute providing 
that, where the owner of land sells 
it on condition that the vendee shall 
erect a building on it, and the con- 
tract is forfeited or surrendered, the 
vendor shall be considered the 
owner of the building for the purpose 
of enforcing a lien for labor in its 
erection, performed under a contract 
with the vendee, nevertheless the 
contract may be received in evidence 
as tending to establish a contention 
that the work in question was done 
not only with the knowledge and as- 
sent but also at the special instance 
of the vendor). 

Nebr.—Irish v. O'Hanlon, 34 Nebr. 
786, 52 NW 695. 

N. Y.—Barnard v. Adorjan, 116 
ee Div. 535, 101 NYS 502 [aff 191 
. 556 mem, 85 NE 1106 mem]. 
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improvements® or makes the vendee his agent.’ In 
such case, a further stipulation in the contract of 
sale that any mechanic’s lien shall be subject to 
the vendor’s interest in the property does not 
destroy the vendor’s consent,’ nor is it sufficient 
to subordinate to the vendor’s rights the hen of 
a person furnishing material and work who is not 
in privity with either of the parties to the con- 
tract and who has no notice of the stipulation.® 
However, in some cases, stipulations limiting the 
right to create liens are given effect.1? | Where 
a vendor stipulates with his vendee for the improve- 
ment of land at the latter’s cost but the contract 
leaves it optional with the vendee as to whether 
he shall improve, the vendor’s title is not sub- 
ject to a hen under the vendee’s contract for 
improvements.!! Also an agreement by the vendor 
to advance money to the purchaser to build does 
not alone render the vendor’s interest subject to 
a mechanic’s lien;!2 but, in connection with a stipu- 
lation requiring the vendee to build, it is sufficient 
for this purpose.'® 

Contract authorizing mortgage for improvements. 
Where the contract of sale expressly authorizes a 
mortgage by the vendee to raise money for the 
erection of the building which should have preced- 
ence of the vendor’s lien for the purchase price, 

6 Baker v. Waldron, 92 Me. 17, 
42 A 225, 69 AmSR 483; Borden v. 
Mercer, 163 Mass. 7, 39 NE 413; 


Saunders v. Bennett, 160 Mass. 48, 35 
NE 111, 39 AmSR 456; McCue v. 
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execution J purchased from a lumber 
company material 
construction of the house, 
not pay for the same, and the lumber 
company filed a statement for a lien 


a wo wl 


[§§ 113-116 


and the building is erected without a mortgage being 
given, it has been held that mechanics’ liens to the 
extent of the authorized mortgage have precedence 
over the vendor’s lien,!* as the vendee in the erec- 
tion of the building should be considered to such 
an extent the agent of the vendor.'® 

[§ 114] dd. Lien on Improvement. Although the 
lien for improvements erected by the vendee will 
not affect the interest of the vendor,!® still under 
some statutes the lien will attach to the improve- 
ment itself, such as a building,’’ and as regards 
such building it will have precedence over any 
claim of the vendor,!® even though some injury 
to the realty may result from the removal of the 
building.!® In the absence of some statutory pro- 
vision, however, the lien cannot be enforced against 
the improvement to the injury of the vendor.”° 

[§ 115] (13) Other Persons. A purchaser at a 
judicial sale, before the deed is delivered, does 
not have such .ownership as will support a lien 
under a contract with him,”! and the same is true 
as to an insurance company rebuilding a house to 
discharge its liability for one burned,?? and a school 
district, as respects school property.?* 

[§ 116] 3. Form, Requisites, and Sufficiency?+— 
a. In General—(1) Contract. While ultimately the 
question of what, if anything, has been done under 


Carpenter, 27 Iowa 119. 


for use in the Mo.—Jodd v. Duncan, 9 Mo. A. 
but did | 417. 
Mont.—Stritzel-Spaberg Lumber 


— v. Edwards, 50 Mont. 49, 144 P 


Whitwell, 156 Mass. 205, 30 NE 1134; 
Carew v. Stubbs, 155 Mass. 549, 30 
NE 219; Worthen v. Cleaveland, 129 
Mass. 570;.Smith v. Norris, 120 Mass. 
58; Hilton v. Merrill, 106 Mass. 528; 
Miller v. Mead, 127 N. Y. 544, 28 NE 
387, 138 LRA 701; Schmalz v. Mead, 
125 N. Y. 188, 26 NE 251; Schuyler v. 
Hayward, 67 N. Y. 253; Hackett v. 
Badeau, 63 N. Y. 476; Gates v. Whit- 
comb, 6 Thomps. & C. (N. Y.) 341; 
Hart v. Wheeler, 1 Thomps. & C. (N. 
Y.) 403; Schmalz v. Mead, 15 Daly 
223, 4 NYS 614 [aff 125 N. Y. 188, 26 
NE 251]; Packard v. Sugarman, 31 
Misc... 623, 66 NYS 30;. Riggs v. 
Chapin, 7 NYS 765; Hobby v. Day, 
83 NYS 900; Edwards, etc., Lumber 
Co. v. Mosher, 88 Wis. 672, 60 NW 
264, See Fanning v. Belle Terre, 
152 App. Div. 718, 137 NYS 595 (the 
consent, if any, arising from such 
a stipulation does not bind a subse- 
quent corporate purchaser from the 
vendor where there is nothing to 
identify it with the first vendor save 
the fact that they have certain offi- 
cers and offices in common and are 
each interested in the development of 
the territory of which the land in 
question forms a part). 

Voautord vil Dixon, tL7l\ Mos Ar 275; 
157 NW 99; Westport Lumber Co. v. 
Harris, 131 Mo. A. 94, 110 SW 609; 
Sheehy v. Fulton, 88 Nebr. 691, 57 
NW 395, 41 AmSR 1767. 

8. Miller v. Mead, 127 N. Y. 544, 
28 NE 387, 13 LRA 701 jaff 6 NYS 
273 (aff 3 NYS 784)]. 

9. Miller v. Mead, supra. 

10. Chicago Lumber Co. Vv. 
Schweiter, 45 Kan. 207, 25 P 592. 

{a] Illustration.—S entered into 
an agreement to sell certain lots to 
J on credit, which provided that J 
was to build a house on the lots, and 
when the house was inclosed S was 
to convey to J when J. was authorized 
to make certain mortgages to S and 
others. It was also stipulated that 
until the deed and mortgages were 
made, as provided, the legal and equi- 
tabie title should remain in S, and 
that J could not subject the property 
to any liens. The deed and mort- 
gages were made as provided in the 
contract, but some time prior to their 


on the lots against J as owner. It 
was held that the contract under 
which J held limited his interest and 
ownership and his right to create 
liens on the lots, and that the lien 
of the lumber company was subor- 
dinate 'to the mortgage liens given 
in pursuance of the contract. Chi- 
cago Lumber Co. v. Schweiter, 45 
Kan, 20%;: 206 P2592. 

11. Westport Lumber Co. v. 
Harris, 131 Mo. A. 94, 110 SW 609. 

[a] Under particular statutes.— 
The fact that a vendor and pur- 
chaser agreement authorizes the erec- 
tion of a building on the land sold, 
at the cost of the vendee, does not 
constitute a request in writing by the 
vendor within the meaning of the 
statute, Rogers Lumber Yards v. 
Jacobs, 21 Alta. L. 56, [1924] 3 Dom 
LR 814, [1924] 2 WestWkly 1128. 

[b] Privilege of moving building. 
—Where the contract merely grants 
the vendee the privilege of moving an 
old building from one corner of the 
lot to another, there is no lien on 
the interest of the vendor, although 
he knows that a new building is to 
be erected. Vosseller v, Slater, 163 
N.Y. 564, 57 NE 1127, 

12. Jersey Co. Associates v. Davi- 
son, 29 N. J. L. 415; Loonie v. Hogan, 
9 N. Y. 435, 61 AmD 683 [aff 2 E. D. 
Smith 681]; Halahan v. Herbert, 4 
Daly 209, 11 AbbPrNS $26 [aff 57 
Nios), 409:])s, Miller hy. (Clarks 32h Eval, 
Smith (N.. Y.) 543: Holley 'vi) Van 
Dolsen, 55 HowPr.(N. Y.) 333; Dugan 
Vv. Brophy, 55) HlowPrisCNw me) 2 lads 
Burbridge v. Marcy, 54 HowPr (N. 
Y.) 446; Marshal Brick Co. v. York 
Farmers Colonization Co., 54 Can. S. 
C. 569, 36 DomLR 420 [dism app 
35 Ont. L.. 542, 9 OntWN 427, 28 
DomLR 464]. 

13. Miller v. Mead, 127 N. Y. 544, 
28 NE 387, 13 LRA 701 [aff 6 NYS 
273 (aff 3 NYS 784)]; Schmalz v. 
Mead, 125 N. Y. 188, 26 Tym 251 [aff 
15 Daky 223, 4 NYS 614]. 

14. Janes v. Osborne, 108 Iowa 
403, 79 NW 143. 


15. Janes v. Osborne, supra. 
16. See supra § 111. 
17. Towa.—Jameson v. Gile, 98 


Towa 490,.67 NW 396; 


Stockwell v.|: 


N. D.—Salzer Lumber Co. v. Clat- 
lin, 16 N. D. 601, 113 NW 1036. 

Okl.—Thomas v. Soper Lumber Co., 
CIVOKI LOT) tl P Teaoe 

Pa.—Bickel v. James, 7 Watts 9. 

S. D.—Pinkerton vy. Le Beau, 3 S. 
D. 440, 54 NW 97. 

[a] New building and repairs dis- 
tinguished.—Under Rev. St. (1909) 
§ 8212, a contract vendee may sub- 
jJect a new building erected by him 
te mechanics’ liens, although the 
building is attached to the land, so 
as .to become real property; but 
where he merely repairs an existing 
building, only his interest is subject 
to such liens, especially where the 
repairs do not increase the value of 
the freehold. Ford v. Dixon, 171 Mo. 
A. 275, 157 SW. 99. 

Lien on building alone generally 
See infra § 343. 

18. See cases supra note 17. 

19. Stritzel-Spaberg Lumber Co. 
v. Edwards, 50 Mont. 49, 144 P 772. 

20. Toner v. Whybrew, 50 Ind. A. 
387, 98 NE 450; Davis v. Elliott, 7 
Ind. A. 246, 34 NE 591; Huff v. Jolly, 
41 Kan. 537, 21 P 646; Kansas Lum- 
ber Cov. Jones,’ 32 Kan.) 195.4 P 
74; Hayes v. Fessenden, 106 Mass. 
228; Galveston Exhibition Assoc. v, 
Perkins, 80 Tex. 62, 15 SW _ 633; 
Faber v, Muir, 27 Tex. Civ. A. 27, 64 
SW 938. To same effect Cribb v. 
Caskey, 4° Alaska 250 (where con- 
tract was made by person having an 
option to purchase). 

21. Robbins v. Arendt, 4 Misc. 196, 
23 NYS 1019 [rev 1 Misc. 510, 20 NYS 
992, and mod on other grounds 148 
N. Y. 6738, 43 NE 165): 

22. Bruner v. Sheik, 9 Watts & 
SCPai) 119; : 

23, Florman v. El Paso County 
School eDist. No. 11, 6 Colo. A. 319, 
40 P 469. 

Whether school buildings subject 
‘to mechanics’ liens see supra § 20. 

24. Cross references: 

Hstoppel by allowing another to con- 
tract as owner See supra § 78. - 

Requisites and _ sufficiency of con- 

tract of materialman or subcon- 

ener with contractor see infra 
fo. * 


pe Fee OR OO 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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the contract becomes important,?* yet, at the out- 
et, the question whether a mechanic’s lien attaches 
under a building contract depends upon the nature 
of the contract?® and not upon that which is done 
under it.27 A contractor must show that his con- 
tract brings him within the terms of the law or 
‘he cannot have a lien.2® The contract must be 
valid?® and enforceable*® in an action at law.*1 The 
contract may be express,°* or, except in a few 
jurisdictions where the statutes contemplate that 
there shall be an express contract,** it may be 
implied,** or partly expressed and partly implied.** 
It is sufficient if work and materials are furnished 
and accepted,*° or there is a mere request to fur- 
nish materials which are accordingly furnished,%7 
or an employment and undertaking to do work 
which is accordingly done,*® or a_ substantial 
promise to pay for materials to be furnished.®® 
However a contract cannot be implied merely from 
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the fact that the work is done on a building be~- 
longing to a person sought to be charged;*° and 
where the statute requires a contract,*4 mere knowl- 
edge on the part of the owner is not sufficient.*” 
Where a contractor is doing business under a trade 
name other than his own, a contract made with 
him in such name shows that he is the real party 
in interest and entitled to a lien.** 

Subsequent contract. The property is subject to 
a lien where, although the original contractor fails 
to complete the building and his surety secures 
another contractor to complete it, the owner joins 
in the contract with the second contractor,** and, 
in addition, subsequently acts as if he had actually 
procured the completion of the building through 
the agency of the second contractor.** 

[§ 117] (2) Consent**—(a) In General. The word 
‘“consent,’’ as used in statutes allowing a me- 
chanic’s lien to be predicated on consent of the 


25. Necessity of: NW 1095. 
Furnishing of materials see supra {d] Provision not rendering con- 
§ 62. tract invalid.—The contract is not 
Performance of: rendered invalid by a _ provision 
Contract see infra § 148. therein authorizing the owner to 
Services see supra § 57. make changes or alterations in the 


26. See cases infra note 28. 

27. See cases infra note 28. 

28. Cook v. Heald, 21 Ill. 425; Van- 
perpoel v. Knight, 102 Ill. A. 596. 

{a] Insufficient contracts. — (1) 
Material is not furnished under a 
contract with the owner within the 
meaning of the statute where the 
contract in question is one by an ad- 
joining owner to pay half the cost of 
a party wall when he uses it. Swift 
v. Calnan, 102 Iowa 206, 71 NW 233, 
63 AmMSR 443, 37 LRA 462 (the agree- 
ment is simply to pay for material 
already furnished or to be furnished 
at a future time and under condi- 
tions other than the mere furnishing 
of the material). (2) Where one 
party .agrees to furnish land and 
money for building, the other to fur- 
nish plans and specifications and to 
Supervise erection, and both parties 
to divide equally the net profits from 
a sale, a bill in equity by the party 
furnishing plans snd _ specifications 
to enforce a laborer’s lien is de- 
murrable, the contract not contem- 
plating, in law or in fact, a laborer’s 
lien for its enforcement, and the 
remedy at law being adequate. Wills 
v. Andrews, 71 Fla. 647, 
(3) Under a contract whereby a per- 
son assumes “all legal enforceable 
valid mechanics’ liens,” in the altera- 
tion of a building, he does not as- 
sume an invalid and unenforceable 
lien. Rugarber v. Potter, 86 N. J. 
L. 177, 90 A 1020. 

29. Ala.—First Colored. Cumber- 
land Presb. Church v. W. D. Wood 
Lumber Co., 205 Ala. 442, 88 S 433; 
Copeland v. "Kehoe, 67 Ala. 594. 

Ark.—Rogers y. Phillips, 8 Ark. 
366, 47 AmD 727. 

Cal.—Fish v. McCarthy, 96 Cal. 484, 
$1 P5529, 31 AmSR°237. 

Tll.— Rittenhouse, ete., Co. v. War- 
ren Constr. Co., 264 Ill. 619, 106 NE 
466. 

Ky.—Fetter v. Wilson, 12 B. Mon. 
90. 

Mass.—Kirby v. Tead, 13 Metc. 149. 

Mo.—Sibley v. Casey, 6 Mo. 164; 
Carroll Contracting Co. v. Newsome, 
201 Mo. A. 117, 210 SW 114. 

{a] A valid ‘consideration is neces- 
cept an peo v. Fife, 10 Wash. 528, 

[b] *xo lien where contract void 
under statute of frauds.—Birchell v. 
Neaster, 36 Oh. St. 331. 

{c] Where a written contract for 
building a house is void, the contrac- 
tor may establish a mechanic’s lien 
either by showing that a new con- 
tract was made, or, in the absence 
of such new contract, by showing 
the reasonable value of the labor and 
materials which went into the house. 
Sherry v. Madler, 128 Wis. 621, 101 


72 S 174. 


building during its construction. 
Pacific Mfg. Co. v. Perry, 31 Cal. A. 
274, 160 P 246. 

30. Hills v. Halliwell, 50 Conn. 
270; Yeates v. Weedon, 6 Bush (Ky.) 
438; Vandiver v. Hodge, 4 Bush (Ky.) 
538. 


31. Loonie v. Hogan, 9 N. Y. 435, 
61 AmD 683. 

32. Colo.—Home Public Market Co. 
v. Fallis, 72 Colo. 48, 209 P 641. 

Conn.—Peck vy. Brush, 90 Conn. 651, 
98 A 561. 

Del.—Richards v. Naudain, 27 Del. 
1 (85 VA" 5b9. 

Mich.—Sheldon_ v. 166 
Mich. 578, 132 NW 117. 

Tex.—Morrison vy. State Trust: Co., 
(Civ. AL) 274 SW 341. 

33. First Colored Cumberland 
Presb. Church vy. W. D. Wood Lum- 
ber Co., 205 Ala. 442, 88 S 483; Cope- 
land v. Kehoe, 67, Ala. 594. 

34. Ark. —Hoffman v. McFadden, 
56 Ark. 217, 19 SW 753, 35 AmSR 
101. 
Colo.—Home Public Market Co. v. 
Fallis, 72 Colo. 48, 209 P 641; Wil- 
liams v. Uncompahgre Canal Co., 13 
Colo. 469, 22 P 806; Tritch v. Norton, 
10 Colo. 337, 15 P 680; Hanna v. Colo- 
rado Sav. Bank, 3 Colo. A, 28, 31 P 
1020. 

Conn.—Peck y. Brush, 90 Conn. 651, 
98 A 561. 

Del.—Richards vy. Naudain, 27 Del. 
1, 85 A 559. 

Ill.—Clark v. Manning, 90 Ill. 380; 
Cunningham vy. Ferry, 74 Ill. 426; 
Chicago Artesian Well Co. v. Corey, 
ro Tt. 733) Roach v. -Chapiny 20-1: 
194, 

Ind.—Stephenson v. Ballard, 82 
Ind. 87; Vail v. Meyer, 71 Ind. 159. 

Iowa.—Carney v. Cook, 80 Iowa 
747, 45 NW 919; Foerder v. Wesner, 
56 Iowa LOIS "NW 100; Neilson vy. 
Iowa Eastern R. Cos 51 Iowa 184, 
1 NW 434, 33 AmR 124. 

Kan.—Sturges v. Green, 27 Kan. 
236. 


Bremer, 


Me.—Farnham v. Davis, 79 Me. 282, 
9 A 725. 

Md.—McLaughlin v. Reinhart, 54 
Md. 71 


N. Y.—Muldoon vy. Pitt, 54 N. Y. 


ies 
C.—Payne v. Flack, 152 N. C. 


600, 68 SE 16. 
Oh.—Hazard Powder Co. v. Loomis, 


2 Disn. 544, 13 Oh. Dec. (Reprint) 
333. 

Pa.—Carey v. Seifert, 44 Pa. Su- 
per. 577. 


Tex.—Morrison v. State Trust Co., 
(Civ. A.) 274 SW 341; Tenison v. 
Hagendorn, (Civ. A.) 155 SW 690. 

See Sheldon v. Bremer, 166 Mich. 
578, 132 NW 117 (an implied contract 
is Sufficient to sustain a mechanic's 


152 P_ 655, 


lien in every case, except where the 
title to land is owned by a husband 
and wife by the entirety, or the land 
is held and occupied as a homestead). 

{a] In Illinois the rule was other- 
wise under former statutes. Rowley 
v. James, 31 Ill. 298; Moser v. Matt, 
24 Ill. 198. 

{b] In Massachusetts (1) the con- 
trary was held, under St. (1851) ¢ 
343, Parker v. Anthony, 4 Gray 289. 
(2) But subsequently it was recog- 
nized that a len could arise under 
an implied contract where the work 
was done and materials furnished be- 
fore the execution of a mortgage. 
Manchester v. Searle, 121 Mass. 418. 

35. Portones v. Badenoch, 132 Ill. 
877, 23 NE 349; Driver v. Ford, 90 
Ill. 595; Orr v. Northwestern Mut. L. 
Ins. Co., 86 Ill. 260; Kankakee Coal 
Co. v. Crane Bros. Mfg. Co., 28 Ill. A. 
371 [rev on other grounds 128 Il). 
627, 21 NE 500, 138 Ill..207, 27 NE 
935]; Haines v. Chandler, 26 Ill. A. 
400; Younger v. Louks, 7 Ill. A. 280; 
Austin v. Wohler, 5 Ill. A. 300. See 
Friedman v. Hampden County, 204 
Mass. 494, 90 NE 851 (the express 
mention in a contract of what would 
be otherwise fairly implied cannot 
change its nature nor the rights of 
the parties). 

{a] Implied contract and express 
undertaking.—It is sufficient if the 
building material is sold under at 
least an implied contract or agree- 
ment and under an express undertak- 
ing that it is to be used in the con- 
struction of the building in question. 
Sturges v. Green, 27 Kan. 235. 


r 36. Carey v. Seifert, 44 Pa. Super. 
eels ; 

37. dienderson v. Wasserman, 12 
NYS ‘1 


38. Ces v. Thompson, 2 Swan 
(Tenn. ) 313, (even though the statute 
requires a “special contract’). 

89. Richardson, etc., Co. v. Reid, 3 
NYS 224. 

49. Stout v. McLachlin, 38 Kan. 
120, 15. P..902. 

41. See supra § 73. 

42. Pond yv. Harrison, 96 Kan. 54%, 
LRA1916B 1264; Rust- 
Owen Lumber Co. v. Holt, 60 Nebr. 
80, 82 NW 112, $8 AmSR 512. 

[a] Knowledge of a contract made 
by another person is not sufficient. 
Williams vy. Humphrey, (Ark.) 134 
SW 939. 

43. Littell v. Saulsberry, 40 Wash. 
HoOmoaeb 909% 

44, Pittsburgh Steel Products Co. 
v. Huntington Masonic Temple As- 
soc., 81 W. Va. 222, 94 SH 127. 

45. Pittsburgh Steel Products Co. 
v. Huntington Masonic Temple As- 
soc., supra. 

46. Cross references: 

Consent of owner to contracts of par- 
ticular persons see supra §§ 88— 
113. 

Presumption of consent from failure 
8 give statutory notice see intra 

135. 
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owner,*? implies a power of choice*® and the ex- 
ercise of the will in respect of the subject matter 
thereof ;#2 a power to authorize®®? and prevent ;°? 
an agreement to that which could not exist with- 
While such a meeting of the 
minds as is necessary to the making of a con- 
tract®* is not necessary,°* yet there must be such 
a meeting of the minds as to make it fairly ap- 


out such consent.®2 


parent that the parties intended 
in the same sense.*® 


may be either express®® or implied.*? 
is no express consent, the facts from which the 
inference of consent is to be drawn must be such 
as to indicate at least a willingness on the part 


47. See supra § 73. 
“Consent” defined generally see 

Consentul2 iC. J. p bid. 
48. McNulty v. Offerman, 141 
App. Div. 730, 126 NYS 755; Metz 
86. 0S. © (348,. 68 SE 


v. Critcher, 
627 


49. McNulty v. Offerman, 141 App. 
Div. 730, 126 NYS 755. 

50. Mosher v. Lewis, 10 Misc. 373, 
31 NYS 433. See Ottiwell v. Watkins, 
15 Daly 308, 309, 6 NYS 518 [aff 125 
ING) YY. 706,926 INE 752) Cit implies 
not merely that a person accedes to, 
but authorizes an act’’). 

51. Mosher v. Lewis, 10 Misc. 373, 
379, 31 NYS 433; Metz v. Critcher, 86 
S. C. 348, 68 SE 627. 

52. Corey. Cv He oP. Cummings 
Constr. Co., 118 Me. 34, 105 A 405; 
pete v. Critcher, 86 S. C. 348, 68 SE 

53. See Contracts § 48. 

54. Huntley y. Holt, 58 Conn. 445, 
20 A 469, 9 LRA 111. 

55. Huntley v. Holt, supra; Clark 
VW. eNorth, 131" Wis. ©5699) 111 NW 
11 LRANS 764, 11 AnnCas 


Degree of unanimity required. 
—‘‘Consent means the unity of opin- 
jion—the accord of minds—to think 
alike—to be of one mind. Consent 
involves the presence of two or more 
persons, for without at least two 
persons there cannot be an unity of 
opinion, or an accord of minds, or 
any thinking alike. When the stat- 
ute uses the words ‘by the consent 
of the owner of the land,’ it means 
that the person rendering the service 
or furnishing the materials and the 
owner of the land on which the build- 
ing stands must be of one mind in 
respect to it. The words ‘consent of 
the owner’ are used in the statute as 
something different from an agree- 
ment with the owner; and while it 
may be urged that they do not re- 
quire such a meeting of the minds 
of the parties as would be essential 
to the making of a contract, there 
must be enough of a meeting of their 
minds to make it fairly apparent that 
they intended the same thing in the 
same sense. It cannot be supposed 
that the statute was designed to be 
made a cover for entrapping a party 
into a seeming consent when there 
was no real one. Without this de- 
gree of unanimity there could be no 
real consent.” Huntley v. Holt, 58 
Conn. 445, 449, 20 A 469, 9 LRA 111; 
York v. Mathis, 103 Me. 67, 68 A 746 
Lanotvin part yClark v.) North, 11311! 
Wis. 599, 111 NW 681, 11 LRANS 764, 
11 AnnCas 1080]. 


A 56. Auerbach v. Alland, 196 NYS 
45. 
57. Maxim v. Thibault, 124 Me. 


201, 126 A 869; Shaw v. Young, 87 
Me. 271, 32 A 897; Norton v. Clark, 
85 Me. 357, 27 A 252; McCormack v. 
Butland, 191 Mass. 424, 77 NE 761; 
National Wall Paper Co. v. Sire, 163 
Ne ¥.. 122, 57 NEP 293 ‘prev ‘37 App. 
Div. 405, 55 NYS 1009]; Cowen v. 
Paddock, 137 N. Y. 188, 33 NE 154; 
Schmalz v. Mead, 125 N. Y. 188, 26 
NE 251; Otis v. Dodd, 90 N. Y. 336 
[aff 24 Hun 538]; Nellis v. Bellinger, 
6 Hun (N. Y.) 560; Petrillo v. Pelham 


The consent of the owner 
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the same thing 


Where there 


Bay Park Land Co., Inc., 119 Misc. 
146, 196 NYS 124; Brunold v. Glas- 
ser, 25 Mise. 285, 538 NYS 1021; 
Auerbach v. Alland, 196 NYS 145; 
Henderson v. Wasserman, 12 NYS 
151; Richardson, etc., Co. v. Reid, 
3 NYS 224. 

[a] Character of work.—‘Consent 
may be inferred for ordinary preser- 
vative repairs, when it would not be 
inferred for alterations, remodelings, 
additions, or even more extensive re- 
pairs.” Shaw v. Young, 87 Me. 271, 
277, 32 A 897. 

[b] Circumstances from which 
consent implied.—Vickery v. Richard- 
son, 189 Mass. 53, 75 NE 136; Steeves 
v. Sinclair, 171 N. Y. 676, 64 NE 1125; 
Otis” v; Dodd, “90 N. Y. 336; Gil- 
mour v. Colcord, 96 App. Div. 358, 
89 NYS 689; Hurd v. Wing, 93 App. 
Div. 62, 86 NYS 907; Rice v. Culver, 
57 App. Div. 552, 68 NYS 24; Steeves 
v. Sinclair, 56 App. Div. 448, 67 NYS 
776 [aff 171 N. Y. 676 mem, 64 NE 
1125 mem]; Fischer v. Jordan, 54 App. 
Div. 621, 66 NYS) 286) [afi 169) Ny, 
615 mem, 62 NE 1095 mem]; Nellis 
v. Bellinger, 6 Hun (N. Y.) 560; 
Brunold v. Glasser, 25 Misc. 285, 53 
NYS 1021; Kealey v. Murray, 15 NYS 


403; Wollreich v. Fettretch, 4 NYS 
326; Builders’ Supply Co. v. North 
Augusta Electric, ete., Co%, 71 N. C. 
36) POLISH 231" 

[ec] Circumstances not establish- 
ing consent.—Peabody v. Eastern 
Methodist Soc. 5 Allen (Mass.) 
540. 

58. National Wall Paper Co. v. 


Sire, 163 N. Y. 122, 57 NE 293 [rev 37 
App. Div. 405, 55 NYS 1009]; Cowen 
vw. (Paddock, “13% Ny Yo 1885) 33 2NE 
154; Auerbach v. Alland, 196 NYS 
145; Berger Mfg. Co. v. Zabriskie, 
75 NYS 1038. 

59. National Wall Paper Co. v. 
Sire, 163 N. Y. 122, 57 NE 293 [rev 
37 App. Divi. 405, 55 NYS 21009] 
Cowen v:. Paddock, 137 N.Y. 188, 33 
NB! 1545 att. 17 SNYS (38s Dinsley 
v. Smith, 115 App. Div. 708, 101 NYS 
382 [aff 194 N. Y. 581 mem, 88 NE 
1133 mem]; Auerbach v. Alland, 196 
NYS 145; Berger Mfg. Co. v. Zabris- 
kie, 75 NYS 1038. 

60. De Klyn v. Gould, 165 N. Y. 
282, 59 NE 95, 80 AmSR 719 [aff 34 
App. Div. 436, 54 NYS 345]; Valenti 
v. New York Theatre Co., 99 Misc. 
517, 166 NYS 76; Christianson v. 
Hughes, 18 N. D. 282, 122 NW 384, 
138 AmSR 762. 

[a] The owner must do something 
or fail to do something, from which 
his consent may be implied. Nellis 
v. Bellinger, 6 Hun (N. Y.) 560; Hich- 
ae v. Warner, 46 Misc. 246, 91 NYS 

[hb] Setting train of circumstances 
in motion.—In order that the inter- 
ests in real estate of any person shall 
be affected by reason of his statutory 
consent, he must be held to have set 
in motion a train of circumstances 
which necessarily, or reasonably, or 
ordinarily, resulted in the furnishing 
of labor and materials for which the 
lien is claimed. Central Trust Co. v. 
Bodwell Water Power Co., 181 Fed. 
735 (Maine statute). 


[c] Acceptance of benefit.—(1) 


[§ 117 


of the owner to have the improvements made,*® or 
an acquiescence in the means adopted for that pur- 
pose, with the knowledge of the object for which 
they are employed.*® 
ther and hold that the consent contemplated by 
the statute is affirmative in nature® and that some- 
thing more than a vacant or neutral attitude? 
or a mere inactive consent®? is required. 
acquiescence in the erection or alteration, with 
knowledge, is not sufficient evidence of the con- 
sent which the statute requires.®? 
than mere knowledge on the part of the owner 
that an improvement not expressly or impliedly 
authorized by him is being made is necessary in 


Indeed the courts go fur- 


Mere 


Something more 


“Consent,” within the meaning of the 
mechanics’ lien statute, implies that 
the owner must either be an affirma- 
tive factor in procuring the improve- 
ment to be made, or, having posses- 
sion and control of the premises, as- 
sent to the improvement in the expec- 
tation that he will reap the benefit 
Of it. \ Rice vs Culver igen, Yeeros, 
64 NE 761. (2) ‘While no set form 
of speech or prescribed act is neces- 
sary to show consent, yet to hold the 
owner responsible it must be shown 
that he played an affirmative part in 
the procuration of the work, or else, 
knowing that the work is being done, 
assents thereto and accepts the bene- 
fits thereof.” Auerbach v. Alland, 
196 NYS 145, 146. (3) The consent 
clause in the Lien Law proceeds upon 
an equitable principle that one who 
knowingly received the benefit of the 
labor or property of another in the 
form of improvement upon his land 
ought to have his property subjected 
to a lien for the value of such im- 
provement. Fischer v. Jordan, 54 
App. Div. 621, 66 NYS 286 [aff 169 
N. Y. 615 mem, 62 NE 1095 mem]; 
Butler v. Flynn, 51 App. Div. 225, 64 
NYS 877; Nellis v. Bellinger, 6 Hun 
CN. -¥.) 560; Schnaufer: vy. Ahr, 53 
Misc. 299, 1083 NYS 195. (4) Consent 
was held to have been given where 
the owner was informed of the in- 
tended improvement, knew of the 
work while it was in progress, and 
willingly received the benefit. Husted 
v. Mathes, .77 N.. Y. 388. 

6Glazr-De. | Kivnes vin Gould, 226510 No ove 
282, 59 NE 95, 80 AmSR 719 [aff 34 
App. Div. 436, 54 NYS 345]; Valenti 
v. New York Theatre Co., 99 Misc. 
517, 166 NYS 76; Christianson v. 
Hughes, 18 N. D. 282, 122 NW 384, 
138 AmSR 762. 

[a] Mere silence or omission to 
forbid the contractor, mechanic, or 
materialman to proceed under his 
contract cannot be construed into 
consent on the part of the true owner 
to anything that is done by the par- 
ties in possession or by the con- 
tractor, materialman, or mechanic, 
acting under the authority of the 
persom in possession,’ Spruck v. 
McRoberts, 139 N. Y. 193, 34 NE 896 
[rev 19 NYS 128]. 

62. People’s Sav., etc., Assoc. v. 
Spears, 115 Ind. 297, 301, 17 NE 570; 
Robert Hixon Lumber Co. v. Rowe, 
(Ind. A.) 149 NE 92; Holland v. Far- 
rier; 75 dnd. sAvo 368, 130) UNE sszer 
Rader v, A. J. Barrett Co., 59 Ind. A. 
27, 108 NE 8838; Toner v. Whybrew, 
50 Ind. A. 387, 98 NIE 450. 

63. De Klyn v. Gould, 165 N. Y. 
282, 59 NE 95, 80 AmSR 719 [aff 34 
App. Div. 436, 54 NYS 345, and expl 
National Wall Paper Co. v. Sire, 163 
N. Y. 122, 57 NE 293 (rev 37 App. 
Div. 405, 55 NYS 1009)]; Valenti v. 
New York Theatre Co., 99 Misc. 517, 
166 NYS 76; Berger Mfg. Co. v. Za- 
briskie, 75 NYS 1038; Christianson 
v. Hughes, 18 N. D. 282, 122 NW 384, 
138 AmSR 762. 

[a] The passive acquiescence of 
an owner will not, in itself, entitle a 
person to a lien. Rice v. Culver, 172 
N. Y. 60, 64 NE 761 [mod 57 App. 
Div. 552, 68 NYS 24]. ; 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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order to constitute his consent to the improve- 
ment;®* and where the owner has no power to 
prevent the improvement, his mere knowledge that 
the improvement is being made and his failure to 
object thereto will not constitute such a consent 
as will subject his interest to mechanics’ lens there- 
for.6® Consent should not be implied contrary 
to the obvious truth where the owner is not estopped 
on equitable principles from asserting the truth.®® 
Where the owner of land upon which an improve- 
ment is being erected by a third person, upon 
knowledge thereof, expressly prohibits the continu- 
ance of the work, he certainly cannot be considered 
as consenting to the continued work upon the im- 
provement.°? 

[§ 118] (b) Conditional or Qualified Consent. 
The consent of the owner to the improvements for 
which the lien is claimed must be absolute®® and 
not clogged with conditions.®® A consent condi- 
tioned on the doing of the work without any ex- 
pense or payment on the part of the owner is 
in effect a protest against the doing of the work 
at his expense.“® The mere general consent on the 
part of the owner that a third person may make 
alterations, etc., upon the premises at his own ex- 
pense, the particular alterations, ete., not being 
specified, does not show his consent to alterations, 
etc., thereafter made so as to subject his interest 
to mechanics’ lens therefor;71 but where the con- 
sent of the owner is to the making of particular 
improvements, a qualification that his interest shall 
not be subjected to liens therefor will not prevent 
the liens from attaching,’? especially where the 
person claiming a lien for material furnished or 
labor performed was ignorant of such qualifica- 
tion,*® or where the owner had actual knowledge 
of the making of the improvement and expressed 
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Hervey v. Gay, 42 N. J. L. 168; 
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his satisfaction therewith.” 

[§ 119] (3) Instance, Request, Permission, or 
Privity. Under a statute requiring materials to 
be furnished at the instance or request of the 
owner,’> a lien arises where materials are so fur- 
nished, and upon the credit of the owner in igno- 
rance of the fact that another person has an 
independent contract to erect the building.*® The 
request contemplated by the statute may be im- 
plied”? ‘‘Knowingly suffer or permit,’’ as used 
in some statutes, does not comprehend mere knowl- 
edge of the improvement of the property,’® or of 
the contract therefor,”® but requires something 
more,®° as, for example, some willful inducing act** 
or silence, amounting to a legal fraud, where there 
is a duty to speak. 82 As used in a statute pro- 
viding for the acquisition of liens by persons in 
privity with the owner,®? the word ‘‘privity’’ is 


-not employed in its technical common-law sense,®* 


but implies special or particular knowledge, show- 
ing active consent or concurrence.®® 

[§ 120] b. Time and Place of Making. In the 
absence of a statutory provision to the contrary, 
a mechanic’s lien may be enforced for work done 
or materials furnished pursuant to a contract made 
outside of the state.*° In a few jurisdictions, in 
order to support a lien on the homestead the con- 
tract must have been made before the work was 
done or the materials furnished,®? but a contract 
made after the work is finished may support the 
lien on other property.%® 

[§ 121] c. Necessity of Writing. In the absence 
of an applicable express statutory requirement it 
is not essential to the acquisition of a mechanie’s 
len that the contract with the owner under which 
the labor is performed or materials furnished shall 
be in writing.8® In a few jurisdictions the stat- 
508. 


64. Alderman v. Hartford, etc., 69. 
Transp. Co., 66 Conn. 47, 33 A 589;| Smith v. Gay, 3 N. J. L. J. 145. 83. See statutory provisions. 
Flannery v. Rohrmayer, 46 Conn. 558, 70. Clark v. North, 131 Wis. 599, 84. Waring v. Bass, 76 Fla. 583, 
33 AmR 36; Gilman v. Disbrow, 45/111 NW 681, 11 LRANS 764, 11 Ann| 80 S$ 514. 


Conn. 563; Saunders v. Bennett, 160|Cas 1080. “Privity” defined generally see 

Mass. 48, 35 NE 111, 39 AmSR 456; 71. Hankinson v. Vantine, 152 N.| Privity [32 Cyc 392]. 

O’Conner v. Hurley, 147 Mass. 145,] Y. 20, 46 NE 292 [rev 10 Misc. 185, 85. Waring v. Bass, 76 Fla. 583, 

16 NE 764; Davis v. Humphrey, 112]30 NYS 1040]. 80 S 514. 

Mass. 309; Conant v. Brackett, 112 Provision in lease for improve- 8&6. Ill.—Gaty v. Casey, 15 Ill. 189. 

Mass. 18; Hayes v. Fessenden, 106| ments at expense of tenant see supra Kan.—U. S. Investment Co. vy. 

Mass. 228; Gray v. Walker, 16 S. C. 9. Phelps, ete., Windmill Co., 54 Kan. 

143; Coorsen v. Ziehl, 103 Wis. 381, 72. Miller v. Mead, 127 N. Y. 544,| 144, 37 P 982. 

79 NW_ 562. ; 28 NE 387, 18 LRA 701 [aff 6 NYS La.—Willey v. St. Charles Hotel 
65. Vosseller v. Slater, 25 App.| 273 (aff 3 NYS 784)]. Co., 52 La. Ann. 1581, 28 S 182. 


Div. 368, 49 NYS 478; Ottiwell v. 
Watkins, 15 Daly 308, 6 NYS 518 [aff 
125 N. Y. 706 mem, 26 NE 752 mem]; 
McCauley v. Hatfield, 28 NYS 648; 
Havens v. West Side Electric Light 
Co., 17 NYS 580 [aff 20 NYS 764 (aff 
143 N. Y. 632 mem, 37 NE 827 mem) ]. 

66. De Klyn v. Gould, 165 N. Y. 
282, 59 NE 95, 80 AmSR 719 [aff 34 
App. Div. 486, 54 NYS 345]; Chris- 
tianson v. Hughes, 18 N. D. 282, 122 
NW 384, 138 AmSR 762. 

Estoppel see supra §§ 78, 87, 111. 

67. Cowen v. Paddock, 17 NYS 
887 [aff 137. N. Y. 188, 33 NE 154]. 

68. Hervey v. Gay, 42 N. J. L. 168; 
Smith v. Gay, 3 N. J. L. J. 145. 

[a] A contract to convey land, al- 
though in writing, does not amount 
to a consent in writing to erect build- 
ings, so as to make the estate of the 
vendor subject to a lien for the build- 
ing erected thereon by a tenant or 
other person. Metropolis Nat. Bank 
v. Sprague, 20 N. J. Eq. 13. 

{[b] Writing not amounting to con- 
sent.—A writing evidently designed 
to answer a temporary purpose, and 
not embodying the agreement of the 
parties or any consent in direct 
terms, but only by vague implication, 
and manifestly framed to prevent 
liens from attaching, should not be 
construed as a consent such as the 
statute requires to support a lien. 
Jersey Co. v. Davison, 29 N. J. L. 415. 


Stipulation in lease against liens 
see supra § 0. 

73. Schmaltz v. Mead, 125 N. Y. 
188, 26 NE 251. 

74. National Wall Paper Co. v. 
Sire’ 163 Nu Yi. 122,57 NW 293 [rev. 
37 App. Div. 405, ob NYS 1009]. 

75. See supra "807 

76. Heacock v. aot 106 Or. 323, 
210, “Ps 950. 

77. Fortin v. Pound, (B. C.) 1 West 
LR 333. 

Presumption of request from fail- 
ure to give statutory notice see infra 


Sesh. 
78. Meile v. McCuean, 18 Pa. Dist. 


Fluke v. Lang, 283 Pa. 54, 128 


63. 
8g0. Meile v. McCuean, 18 Pa. Dist. 
675. 

{a] There must also be knowledge 
a the person making the contract 
is acting as if he was the owner. 


‘Fluke v. Lang, 283 Pa. 54, 128 A 6638. 


81. Meile v. McCuean, 18 Pa. Dist. 
675. 

82. Meile v. McCuean, supra. 

[a] In Tllinois ‘‘under the present 
statute an owner, knowing an im- 
provement is being made, must ob- 
ject to the improvement, otherwise 
he knowingly permits the improve- 
ment and thereby consents to the 
party being entitled to a lien.” 
Friebele v. Schwartz, 164 Ill. A. 504, 


Fe anh wie i v. Little, 17 Minn. 

N. Y.—Campbell v. Coon, 149 N. Y. 
556, 44 NE! 300, 38 LRA 410 [rev 8 
Mise. 234, 28 NYS 561]. 

Tex.—Fagan v. Boyle Ice Mach. 
Co., 65° Tex. 324: 

Wonresidents as entitled to lien see 
Supra, Sy 17: 

Place of furnishing material see 
supra § 63. 

87. Lignoski v. Crooker, 86 Tex. 
324, 24 Sw 278, 788; Lyon v. Ozee, 
OGM exec 95 ato VV 40D p  haylor ave 
Huck, 65 Tex. 238; Reese v. Cerlew, 
60 Tex. 70. 

fa] Contract upheld.—That a 
builder under a contract for the com- 
pletion of a building which the own- 
ers had started had an option, which 
he afterward exercised, of using the 
material already purchased by the 
owners at the actual price paid for 
the same will not invalidate the 
contract or the lien, the builder fur- 
nishing the material, paying for it, 
and using it after the execution of 
the contract, and it being immaterial 
from whom he purchased. Cain v. 


Bonner, (Civ. A.) 149 SW 702 [aff 
aa Tex. 399, 194 SW 1098, 3 ALR 
74]. 


88. Mundine v. Berwin, 62 Tex. 341. 

so. U. S.—In re Purvis, 293 Fed. 
102 (Mississippi statute). 

Ala.—Cutcliff v. McAnally, 88 Ala. 
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utes require the contract to be in writing either 
generally®® or in certain cases, as where the amount 
to be paid under the contract exceeds a specified 
sum,®! or they require the written consent of the 
owner of the fee where the labor is performed or 
the materials are furnished at the request, or under 


507, 7 S 331; Wadsworth v. Hodge, 
88 Ala. 500, 7S 194. 

Colo.—Home Public Market Co. v. 
Fallis, 72 Colo. 48, 209 P 641; Wil- 
liams v. Uncompahgre Canal Co., 13 
Colo. 469, 22 P 806. 

Tll.— Interstate Contracting, etc., 
Co. v. Belleville Sav. Bank, 197 Ill. 
A. 30; Stepina v. Conklin Lumber Co., 
134 Ill. A. 173; Holdom vy. Lockwood, 
59 Ill. A. 359. 

Iowa.—Neilson v. Iowa Hastern R. 
Co., 51 Iowa 184, 1 NW 434, 33 AmR 
124: Mornan v. Carroll, 35 Iowa 22; 
Cotes v. Shorey, 8 Iowa 416. 

Kan.—O’Keef v. Seip, 17 Kan, 131. 

Ky.—Jefferson v. Hopson, 84 SW 
540, 27 KyL 140. 

Miss.—Delta Lumber Co. v. Wall, 
119 Miss. 350, 80 S 782; Harrison v. 
Breeden, 8 Miss. 670. 

22 Pa. 


Pa.—Hamilton v. Jones, 


Dist. 993. 
Ss. D.—Squier v. Mitchell, 32 S. D. 
342, 345, 148 NW 277. 


Tex.—State v. Cherokee Mfg. Co., 
2 Tex. Civ. "A. 588, 22 SW 253. 

Va.—Merchants’, etc., Sav. Bank v. 
Dashiell, 25 Gratt. (66 Va.) 616. 

W. Va.—West Virginia Bldg. Co. 
v. Saucer, 45 W. Va. 483, 31 SE 965, 
72, AmMSR 822. 

“There is nothing in the law, of 
which we have any knowledge, that 
requires the contract for materials 
or labor, on which a mechanic’s lien 
may be based, to be in \viting.” 
Squier v. Mitchell, supra. 

[a] Unaer early statutes in some 
of the jurisdictions listed above, it 
was necessary that the contract 
should have been in writing. on- 
tandon v. Deas, 14 Ala. 33, 48 AmD 84. 

[b] Where the statutes require a 
written contract in some cases (see 
infra text and notes 91, 93, 94, 96), a 
contract in writing is not necessary 
in other cases, Sheldon v. Bremer, 
166 Mich. 578, 182 NW 117; Tenison 
v. Hagendorn, (Tex. Civ. A.) 155 SW 
690 


Application of particular statutes 
see infra notes 90, 91, 93-97. 
90.. Savoie Quarry, etc., Co. v. 
Ziman, 234 Mass. 210, 125 NE 167; 
Varnum v. Kogios, 233 Mass. 264, 123 


NE 678; Foster v. Stone, 20 Pick. 
(Mass.) 542. 
{a] Former statutes.—(1) At one 


time a contract in writing was not 
required by the Massachusetts stat- 
utes. Whitford v. Newell, 2 Allen 
(Mass.) 424. (2) A contract in writ- 
ing was required by a former local 
statute applicable in the city and 
county of New York, Haswell. v. 
Goodchild, 12 Wend. (N. Y.) 373. 

{[b] Particular writing held insuf- 
ficient to comply with statute.—Var- 
num vy. Kogios, 233 Mass. 264, 123 NE 


678. 
91. See cases infra this note. 
fa] In California (1) it'was at 


one time provided by Code Civ. Proc. 
§ 1183 that the contract between the 
owner and contractor should be in 
writing where the amount agreed to 


be paid thereunder exceeded one 
thousand dollars. Pugh vy. Moxley, 
164 Cal. 374, 128 P 1037; Southern 


California Lumber Co. v. Jones, 133 


Cal.- 242, 65 P 378; Donnelly ” v. 
Adams, 127 Cal. 24, 59 P 208, 115 
Cal. 129, 46 P 916; Santa Monica 
Lumber, etce., Co. v. Hege, 119 Cal. 


876, 51 P 555; Butterworth v. Levy, 
104 Cal. 506, 38 P 897; Kreuzberger 
vw. Wingfield, 96 Cal. 251,31 P 109; 
Reed v. Norton, 99 Cal. 590, 26 P 
767, 27 P 426; Sidlinger v. Kerkow, 
82 Cal, 42, 22 P 932; Barber v. Rey- 
nolds, 33 Cal. 497; Peterson v.-Freier- 
mutha weal A 60900 221 
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California Portland Cement Co. v. 
Wentworth Hotel Co., 16 Cal. A. 692, 
118 P 108, 118; Farnham v. Califor- 
nia Safe Deposit, etc., Co., 8 Cal. A. 
266, 96 P 788. (2) As -amended, the 
statute makes no mention of amount 
nor does it expressly require the 
contract to be in writing. St. (1911) 
p .L3ab3; (3) But the statute, as 
amended, provides for a filing of the 
contract in the office of the county 
recorder (see infra § 128), and hence 
apparently contemplates a written 
contract. 

{b] In Louisiana (1) it was for- 
merly required that contracts exceed- 
ing five hundred dollars should be re- 
duced to writing. Hibernia Bank, 
ete., Co. v..C. EF. Knoll Planting, etes, 
Co., 1383 La. 697, 68 S 288; Murray v. 
Sweeney, 48 La. Ann. 760, 19 S 753; 
Lacoste v. West, 19 La. Ann. 446; 
McRae v. His Creditors, 16 La. Ann. 
305; Turner v. Parker, 10 Rob. 154; 
Taylor v. Crain, 16 La. 290; Oddie v. 
His Creditors, 6 Mart. N. S. 473. (2) 
And Acts (1916) No. 262, applicable 
only to contracts of five hundred dol- 
lars or more, requires the contract to 
be reduced to writing and also re- 
quires the owner to secure a bond 
from the contractor. Rose v. Eunice 
Blectric Theatre Co., 154 La. 81, 97 
S 322. (3) However, Acts (1916) No. 
229 “applies to contracts without 
reference to amount, and does not 
require them to be reduced to writ- 


ing and recorded, but expressly 
grants the privilege, whether. the 
contract be verbal or written, the 


only requirement, in addition to do- 
ing the work or furnishing the ma- 
terial, being that the claimant of 
the privilege shall file, that is, record, 
a sworn statement, conforming to the 
requisites heretofore stated, within 
the time prescribed by the act.” 
Rose v. Eunice Electric Theatre Co., 
supra. (4) “The purpose of Act 
262 [1916] is to require the owner 
to exact bond of the contractor for 
the protection of subcontractors, 
materialmen, and laborers. Not only 
is this its purpose, but the act con- 
templates also that the owner shall 
see to it that the contract is reduced 
to writing and timely recorded with 
the bond... . If the Owner complies 
with these conditions, the act is. put 
into operation, and works to his bene- 
fit, by enabling him, under certain 
conditions, to rid his property of the 
privileges recorded against it before 
their payment, and to throw the 
claimants on the bond. If he elects 
not to come under it, or fails to 
comply with the conditions imposed 
upon him, or does the work in such 
a manner as not to come within its 
provisions, those with whom the 
owner has contracted, verbally or in 
writing, and those with whom the 
contractor has contracted, may re- 
sort to Act 229. So viewed the two 
acts are not conflicting. Each oper- 
ates within its own sphere.’’ Rose v. 
Eunice Electric Theatre Co., supra. 
(5) “In so far as article 2775 of the 
Civil Code requires contracts for 
work to be done by undertakers and 
contractors, exceeding $500, to be re- 
duced to writing and recorded, it is 
in conflict with Act 229, and to that 
extent must be considered as re- 
pealed by the later expression of the 
legislative will.” Rose v. Eunice 
Electric Theatre Co., supra. 
92. Luigart v. Lexington 
Club, SLs 0h kya 47s ert 


Turf 
SW 814; 


Grantwood Lumber, etc, Co. v. Ab-| 
bott, 80 N. J. L. 564,’ 78 AU1046) Tart | 


83 N. J. L. 782, 85 A 1134]; Murphy 
381, 57 A 388; 


a contract with, 
stitutional or statutory provisions of some juris- 
dictions a written contract is necessary where it 
is sought to subject a homestead to a lien.®? 
the statutes of some,®* but not other,®® juris- 
dictions a contract in writing is necessary where 


ee 2 


[§ 121 


another person.9?, Under the con- 


Under 


Young’ Vy. (Wilson, 4458Nn J. “Eo 457; 
Hervey v. Gay, 42 N. J. L. 168; Gay 
Vii LCEWEN,) 4) INE i.) tun iso pe remeron 
other grounds 42 N. J. L. 168]; Jer- 
sey Company Associates v. Davison, 
29 N. J. L. 415; Strong v. Van Duer- 
sen, 23 N. J. Eq. 369; Metropolis 
Nat. Bank vy. Sprague, 20 N. J. Eq. 
13; Pawtucket Sash, etc., Co. v. Cof- 
fey, 45°°R. 1.9273; 121 A 427." See 
Williams v., Bair, 28 Pa, Dist. 219 
[aff 265 Pa. 271, 108 A 527] (under 
the terms of the act of June 4, 1901 
[P. L. p 431] there is no right toa lien 
as against the owner by reason of con- 
sent fiven a tenant to improve leased 
property, unless it shall appear in 
writing, signed by the owner, that the 
improvement was in fact made for 
his immediate use and benefit). 

[a] In Ontario under Rev. St. 
c 126 § 2 subs 3, the fee simple may, 
with the consent of the owner, be 
subject to a mechanic’s lien for re- 
pairs made by a tenant, provided 
such consent is testified by the signa- 
ture of the owner upon the claim of 
lien at the time of the registering 
thereof, and duly verified. Gearing 
v. Hunt, 27 Ont. 149. 

[b] Application of statute.—(1) A 
Statute requiring a contractor who 
furnishes labor or material to a per- 
son in possession of premises under 
a contract to purchase to secure the 
written consent of the owner relates 
to contracts for labor or material en- 
tered into with persons holding un- 
der an agreement with the owner to 
purchase the premises. O. K. Boiler, 
etc., Co. v. Minnetonka Lumber Co., 
103 Okl, 226, 229 P 1045. (2) It does 
not apply where the contract is made 
directly with the owner. Pan 3 
Boiler, ete., Co. v. Minnetonka Lum- 
ber Co., supra. 

93. Sternberger v. Gowdy, 93 Ky. 
146, 19 SW 186, 14 KyL 88; Roberts 
v. Riggs) 84 WKyin254) 9 SW aseres 
KyL 247; McAllister v. Des Rocher, 
132 Mich. 381, 98 NW 887; Jossman 
v. Rice, 121 Mich. 270, 80 NW 25, 80. 
AmSR 4938; Burtch v. McGibbon, 98 
Mich. 139, 56 NW 1110; Rowley v. 
Varnum, 15 Okl. 612, 84 P 487; Inter- 
state Bldg., etc. Assoc. v. Goforth, 
94 *Tex. 259,259 VS Wr S712 fbutiiix: 
Clark, 59 Tex. 347; Barnes v. White, 
53 Tex. 628; Campbell vy. Fields, 35 
Tex. 751; Hutchenrider v. Smith, 
(Tex. Commn. A.) 242 SW 204 [rev 
(Civ. A.) 228 SW 989]; Colleps v. 
George W. Smith Lumber Co., (Tex. 
Civ. A.) 185 SW 1048; Conlee v. Mer- 
ehants, ete, Lumber. Co., .(Texs ‘Civ. 
A.) 173 SW 586; Republic Guaranty, 
etc., Co. v. Cameron, (Tex.. Civ. A.) 
143 SW °317. 

[a] Homestead in fact.—The own- 
er need not give notice that he 
claims the premises as a homestead, 
and, although there is no outward 
manifestation of such an_ intention, 
a contractor is not entitled to a lien 
where the premises are as a matter 
of fact the owner’s homestead and 
the contract is not in writing. Mills 
v. Hobbs, 76 Mich. 122, 42 NW 1084. 

[b] There is a sufficient compli- 
ance with the constitutional and 
statutory requirements where the 
written contract is complete; in such 
case the contract cannot be defeated 
by showing that it was intended to 
cover other matters and’ hence that 
it is invalid because partly in writing 


and partly in parol. Lipscomb v. 
Adams Lumber Co., (Tex. Civ. <A.) 
217 SW 228. 


94. Cameron v. McCullough, 11 R. 
Lor73;) Briggs vy, Titus) (7 Re) Ta44ae 
Bliss v. Patten, 5 R. I. 376. 

95. Cutcliff v. McAnally, 88 Ala. . 


es 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§§ 121-125] 


it is sought to reach the separate property of a 
married woman. Also, in some,®* but not other,?7 
jurisdictions a written contract is necessary to the 
aequisition of a lien on land owned jointly by 
husband and wife as tenants by the entirety. 

[§ 122] d. Description of Land. Under some 
statutes the land on which the building is to be 
erected or the work done must be specified or 
deseribed,®* but it is sufficient if enough appears 
in the contract to identify the property,9? and an 
omission or misdeseription may be cured by a cor- 


_rect description in the petition! or an admission 


in the answer.? The contract need not describe the 
land in the absence of statutory requirement.® 

[§ 123] e. Description of Improvement, Labor, 
and Materials. While under some statutes con- 
tracts have been held insufficient for vagueness. 
and indefiniteness in regard to the improvement 
to be made,* the material to be furnished,® or the 
labor to be performed,® especially where it was 
sought to establish the lien as against a mort- 
gage given after the making of the contract but 
before the performance of the labor or the fur- 
nishing of the material,’ under most statutes, it 
is not necessary that: the contract should be for 


507, 7 S 331; Wadsworth v. Hodge, 
88 Ala. 500, 7 S 194; Mingo Lime, 
ete,3Co., Vv. Parsley, 197 Ky. 740, 248 
sw 169; Jefferson v. Hopson, 84 SW 
540, 27 KyL 140; Johnson vy. Bush, 64 
SW 628, 65 Sw 158, 23 KyL 1399; 
Tarr v. Muir, 107 Ky. 283, 53 SW 663, 
21 KyL 988; Spillman vy. Gaines, 13 
KyL 328; Carey Co. v. Harrison, 138 
Tenn. 697, 200 SW 829; Gould v. 
Frost, 138 Tenn. 467, 196 SW 949. 

{a] Formerly a contract in writ- 
ing was required. Passmore vy. 
Eastin, 90 Ky. 380, 14 SW 356, 12 
KyL 349; Webster Vv. Tattershali, 36 
SW 1126, 18 KyL 439. 

96. Sheldon v. Bremer, 166 Mich. 
578, 132 NW 117%. 

97. See case infra this note. 

[a] Statute held inapplicable.— 
Burns St. Annot. (1914) § 7860 re- 


493. 


retain a lien on 
house, and 


except certain 

was sufficient. 

Clive 
qs 


Til. 553, 53 
{aff 76 Ill. A. 335] 


the village named, 
121 Mich. 270, 80 NW 25, 
(3) Where a building contract 
provided that the contractor should 
“one certain 
accompanying | buildings, 
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situated in Corsicana, 
street, and the owner had no property 
lots on which 
buildings were built, the description 
June v. Doke, 35 Tex. 
A. 240, 80 SW 402. 

Clark v. Manning, 
See also Bastrup v. 
NE 995, 
(allegations in the 
pleadings supported by the evidence 
and not denied in either the pleadings 
or evidence coupled with an _ under- 
standing of the parties that the con- 
tract was made with reference to the 


[40 C.J.) 119 


a specific amount of labor or quantity of mate- 
rial,’ or that every item furnished should be spe- 
cifically named at the time of making the contract.® 
Some,!® but not other,?! authorities consider the 
plans and specifications essential parts of the con- 
tract. 

[§ 124] f. Amount to Be Paid. Under some stat- 
utes, in order to give rise to a lien, the amount 
due or to become due must be fixed in the con- 
tract,'* or the contract must be of such character 
and upon such terms and stipulations between the 
parties that the amount which may be earned under 
it may in some way be ascertained and deter- 
mined with precision and certainty.’* But in other 
jurisdictions a lien may be enforced, although a 
definite amount to be paid was not expressly agreed 
upon? or stated in the contract.*® 

[§ 125] g. Terms; Time of Payment or Perform- 
ance. A statute requiring, in the case of a home- 
stead, a contract in writing g,'® setting forth the 
terms thereof,17 means that the essentials of the 
contract shall be included in the written instru- 
ment.*® In some jurisdictions former statutory re- 
quirements that the contract state the time for 
completion of the work and payment therefor?® 


Jossman y. Rice,{ rendered invalid by reason of the 
80 AmSR] fact that, instead of describing the 
specifications in detail, it referred to 
an adjoining house, and portions of 
work therein, as patterns and sam- 
ples for the corresponding portions 
of the work contracted for). 

Filing plans and specifications see 
infra ea 131. 

one Harrop v. National Loan, etc., 

», (Tex. Civ. A.) 204 SW 878. 

ee Hibernia Bank, etc., Co. v. C. 
F. Knoll Planting, etc., Co., 133 La. 
697, 63 S 288; First Municipality “ic 
Hail, 2 La. Ann. 549 (where it ex- 
ceeds five hundred dollars). 

13. Hibernia Bank, etc., Co. v. C. 
F. Knoll. Planting, etc., ‘Co., 183 la. 
697, 53 S 288; Manchester v. Searle, 
121 Mass. 418; Wilder v. French, 9 
Gray (Mass.) 393; Sanderson vy, Taft, 


gin- 
on” a certain 


the 


90 Ill: 380. 
Prendergast, 179 
70 AmSR 128 


quiring the written consent of the 
wife to repairs or improvements on 
her separate estate ordered by her 
husband, does not apply to real es- 
tate which the husband and wife 
own as tenants by the _ entireties. 


Haehnel v. Seidentopf, 63 Ind. A. 218, 
114 NE 422. 
eer Burkhart v. Reisig, 24 Ill. 


[a] A homestead is not bound by 
a mechanic’s lien unless the premises 
are identified by a written descrip- 
tion; and hence where a contract to 
erect a building designates no par- 
ticular place for the building, and the 
building is afterward erected on 
premises occupied at the time and 
prior thereto as a homestead, the 
contract cannot form the basis on 
which to establish a mechanic’s lien 
on such homestead. Hammond vy. 
Wells, 45 Mich. 11, 7 NW 218. 

99. Strawn v. Cogswell, 28 TII1l. 
457; Jossman y. Rice, 121.Mich. 270 
80 NW 25, 80 AmSR 493; Houston 
v. Myers, 88 Tex. 126, 30 SW 912 
fat, (Civ. As) .28° SW '950.' 10831; 
June v. Doke, 35 Tex. Civ. A. 240 
80 SW 402. See Powers Lumber Co. 
v. Wade, 15 Tex. Civ. A. 295, 39 SW 
158 (deéming a description of the 
building only to be sufficient). 

[a] Thus (1) a contract to fur- 
nish materials for a mill at Mar- 
seilles, if it does not appear that de- 
fendant has more than one mill at 
that place, is sufficiently definite in 
the description of the property to 
support a mechanic’s lien. Strawn v. 
Cogswell, 28 Ill. 457. (2) A mechan- 
ie’s lien may attach to a building 
erected under a contract describing 
the premises merely as “ground situ- 


> ated” in a given village, where the 


building was constructed upon the 
oniy land owned by the parties in 


lots in question, and a proper descrip- 
tion in the notice or claim of lien 
filed for record). 

2. Burns vy. Lane, 23 Ill. A. 504. 

3. Montandon v. Deas, 14 Ala. 33, 
48 AmD 84; Yancy v. Morton, 94 Cal. 
55S, 29) ‘4111; San Diego Lumber 
Cony. Wooldredge, SOMCa oy aentadp es 


431. 
4 Varnum v. Kogios, 233 Mass. 
264, 123 NE 678; Wilder v. French, 


9 Gray (Mass.) 393. 


5. Varnum v. Kogios, 233 Mass. 


264, 123 NE 678. 
6. Varnum vy. Kogios, supra. 
[a] Agreement held too indefinite. 


—Agreement “to erect and construct 
a building by the day, and employ 
such help as he deemed proper.’ 


Sanderson y. Taft, 6 Gray (Mass.) 
533. 

“7. Manchester vy. Searle, 121 Mass. 
418. 

Se eThielman vo Carr) Toile); 


Mornan vy. Carroll, 35 Iowa 22; Stock- 
well v. Carpenter, 27 Iowa 119; Jones 
v. Swan, 21 Iowa 181; Carey v. Sei- 
fert, 44 Pa. Super. 577. 

9. Jones v. Swan, 21 Iowa 181; 
Lipscomb v. Adamson Lumber Co., 
(Tex. Civ. A.) 217 SW _228. 

[a] The minute details involved 
in the labor to be performed and the 
materials to be furnished need not 
be set forth in the contract. Harrop 
v. National Loan, etc.’ Co., (Tex. Civ. 
A.) 204 SW 878. 

10. Donnelly vy. Adams, 127 Cal. 
24, 59 P 208, 115 Cal. 129, 46 P 916; 
West Coast Lumber Cor vs ‘Knapp, 122 


iCal. 79/54 P+ 633; els I Steam 
Mills Lumbering, etc.) Ve Los 
Angeles College Co., 94 Cai. 229, 29 


P 629; Worden v. Hammond, Cifen Of ai 
61. See California Iron Constr. Co. 
v. Bradbury, 138 Cal. 328, 71 P 346, 
617 (a building contract was - not 


6 Gray (Mass.) 533. 

14. Del.—Armstrong, etc., Co. v. 
weetieten Sugar Refining Co., 120 

Iowa.—Foerder v. Wesner, 56 Iowa 
157, 9 NW 100. 

PE ure aah cup v. Hanson, 9 Mo, A. 
Rae aad eae v. Seifert, 44 Pa. Super. 
Wis.—Hutchins v. Bautch, 123 Wis. 
394, 101 NW 671, 107 AmSR 1014. 

15. Snell v. Bradbury, 139 Cal. 
379, 73 P°150. 

16. See supra § 121. 

17. Lipscomb v. Adamson Lumber 
Co., (Tex. Civ. A.) 217 SW 228; Har- 
rop v. National Loan, etc., Co., (Tex. 
Civ. A.) 204 SW 878. 

18. Harrop v. National Loan, ete., 
Co., supra. 

[a] Contracts held to contain all 
essentials necessary to create a 
valid mechanic’s lien upon a home- 
stead. Griffin v. Shamburger, (Tex. 
Civ. A.) 262 SW 144; Lipscomb y. 
Adamson Lumber Co., (Tex. Civ. A.) 
217 SW 228. 

19. Concord Apartment House Co. 
v. O’Brien, 228 Ill. 476, 81 NE 1076 
[aff 128 Ill. A. 437]; Merritt v. Crane 
Co., 225 Ill. 181, 80 NE 103 [aff 126 
Tl, A. 3387]; Provost v. Shirk, 223 111. 
468, 79 NE 178; Joseph-N. Hisendrath 
Co. v. Gebhardt, 222 Ill. 113, 78 NE 
22; Bolter v. Kozlowski, 211 Ill. 79, 
71 NE 858 [aff 112 Ill. A. 13]; Roulet 


v. Hogan,’ 203 Ill. 525,°68 NE 97 
Ca ff 107 Tl. A. 164]; Von Platen v. 
-Winterbotham, 203 inl. 198, 67 NE 


843; Dymond v. Bruhns, 200 Ill. 292, 
65 NE 641 [rev 101 Ill. IN 425]; Wil- 
liams v. Rittenhouse, ete, Co., 198 
Til. 602, 64 NE 9385 [rev 98 Ill. A, 


'548]; Hindert v. American Trust, ete., 


Bank, 198 Il. 


538, 64 NE 1008 [aft 
100 TH; -A.-86]; 


Pugh. v. Wallace, 198 


120 [40 C.J. 


have been done away with by subsequent statutes.*° 
The fact that the contractor agrees to give credit 
for a part of the contract price does not pre- 
vent him from acquiring a lien for the balane 
A condition that payment is not to be made unless 
water in sufficient quantity is obtained is not a 
part of a contract for drilling a well where, al- 
though the owner desired to make such condition a 
part of the contract, the contractor refused to 
acquiesce therein and, after such refusal, was al- 
lowed to enter upon and prosecute the work.”? 

According to the provisions of 
some statutes the contract price must by the terms 
of the contract be made payable in installments 
at specified times after the commencement of the 
work or on the completion of specified portions of 
the work or of the whole work;*? and a certain 
part of the contract price must be made payable 
not earlier than a designated number of days after 
the final completion of the contract,?4 such as 
twenty-five per cent at least thirty-five days after 
the final completion of the contract;?> and unless 


Installments. 


Ill. 422, 64 NE 1005; Webbe v. Cur- 
ran, 198 Ill. 18, 64 NE 710; King v. 
Lamon, 193 Ill. 537, 61 NE 1074 [aff 
91 Till A. 74]; Kelley v. Northern 
Trust Co., 190 Ill. 401, 60 NE 585; 
Freeman v. Rinaker, 185 Ill. 172, 56 
NE 1055 [rev 84 Ill. A. 283]; Portoues 
v. Badenoch, 132 Ill. 377, 23 NE 349 
{aff 33 Ill. A. 312]; Chisholm v. Wil- 
liams, 128 Ill. 115, 21 NE 215 [aff 
21 Ill. A. 312]; Adler v. World’s Pas- 
time Exposition Co., 126 Ill. 3738, 18 
NE 809 [aff 26 lil. A. 528]; Paddock 
Veeotoutige el ad a Leow aS —INIB es. 
Driver ive9aord., 90), cue 595s Clark ov; 
Manning, 90 Ill. 380; Grundeis v. 
Hartwell, 90 Ill. 324; Belanger v. 
Hersey, 90 Ill. 70; Reed v. Boyd, 84 
Ill. 66; Powell v. Webber, 79 Ill. 134; 
Cunningham v. Ferry, 74 Ill. 426; 
Schnell v. Clements, 73 Ill. 613; Fish 
v. Stubbings, 65 Ill. 492; Beasley v. 
Webster, 64 Ill. 458; Chicago Arte- 
sian Well Co. v. Corey, 60 Ill. 73; 
Coburn vy. Tyler, 41 Ill. 354; Gardner 
v. Hall, 29 Ill. 277; Kinney v. Sher- 
man, 28 Ill. 520; Kinzey v. Thomas, 
28 Ill. 502; Roach v. Chapin, 27 I1l. 
194; Scott v. Keeling; 25 Ill. 358; 
Columbus Mach. Mfg. Co. v. Dorwin, 
25 Ill. 169; Phillips’ v; Stone, 25 T1. 
77; Moser v. Matt, 24 Ill. 198; Brady 
v. Anderson, 24 Ill. 110; Rogers v. 
Ward, 23 Ill. 473; McClurken v. Lo- 
gan, 23 Ill. 79; Senior v. Brebnor, 22 
T2525). Cook, v.. Rofinot, 421) T1),.437; 
Cook v. Vreeland, 21 Ill. 481; Cook v. 
Heald, 21 Ill. 425; Snitzler vy. Filer, 
135 Ill. A. 61; Ryan v. Desmond, 118 
Ill. A. 186; George Green Lumber Co. 
v. Nutriment Co., 113 Ill. A. 635 [aff 
224 Ill. 234, 79 NE 621]; Cooke v. 
Haunes,) 213) Ti. A. 501k -Smith\ -v; 
Central Lumber Co., 113 Ill. A. 477; 
Henry v. Applegate, 111 Ill. 5 
Ludwig v. Huverstuhl, 108 Ill. A. 
461; Garden City Banking, etc., Co. 
v. Grabe, 108 Ill. Roulet v. 
Hogan, «107 ei Ts) A. Pierce v. 
Barnes, 106 Ill. A. 241; Concord 
Apartment House Co. v. Von Platen, 
106 Ill. A. 40; Richardson v. Central 
Lumber Co., 105 Ill. A. 358; Zutter- 
meister v. Central Lumber Co., 104 
Tll. A. 120; Vanderpoel v. Knight, 102 
Ill. A. 596; Superior Lumber Co. v. 
Gottlieb, 102 Ill. A. 392; Harvey, etc., 
Plumbing Co. v. Wallace, 99 Ill. A. 
212; Curran v. Webbe, 97 Ill. A. 525; 
Rogers v. Concord Apartment House 
Co., 93 Ill. A, 302; M. J. Fitch Paper 
Co. v. McDonald, 91 Ill. A. 543; La- 
mon v. King, 91 Ill. A. 74 [aff 193 


Ill. 537, 61 NE 1074]; Levinson v. 
Malloy, 64 Ill. A. 425; George Leh-- 
man, etc., Co, v. Clark, 33 Ill. A. 33; 


Harwood v. Brownell, 32 Ill. A. 347; 
Adler vy. World’s Pastime Exposition 
Co., 26 Ill. A. 528 [aff 126 Ill. 373, 18 
NE 809]; Haines v. Chandler, 26 Ill. 
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A. 400; Stout v. Sower, 22 Ill. A. 65; 
Chisholm yv. Randolph, 21 Ill. A. 312; 
Simon v. Blocks, 16 Ill. A. 450; 
Younger v. Louks, 7 Ill. A. 280; 
Austin v. Wohler, 5 Ill. A. 300; Gra- 
ham v. Meehan, 4 Ill. A. 522; Peck vy. 
Standart, 1 Ill. A. 228. 

20. TI St.1903))) pared. 

21. Tyler v. Birmingham Realty 
Co., 207 Ala. 210, 92 S 264. k 

Stipulation for credit as waiver of 
lien see infra § 417. 

22. Behne v. Stapish, 68 Wash. 
204, 122 P 1002. : 

23. See statutory provisions; and 
Chicago Lumber Co. v. Newcomb, 19 
Colo. A. 265, 74 P 786. 

{a] In California (1) it was for- 
merly so provided by Code Civ. Proc. 
§ 1184. Brill v. De Turk, 130 Cal. 241, 
62 P 462; Reed v. Norton, 90 Cal. 
590.026) & 16ine Cee, 426e eb etersony ve 
Ereiermuth, 17. Cal. VAs, 609° A217 P 
299. (2) But this provision is omit- 
ted in the statute as amended by St. 
(1911) p 1315. Roystone Co. v. Dar- 
ling, 171 Cal. 526, 154 P 15. 

24. See statutory provisions; and 
Chicago Lumber Co. v. Newcomb, 19 
Colo. 265, 74 P 786. 

25. See cases infra this note. 

[a] In California (1) it was at 
one time so provided by Code Civ. 
Proc, § 1184. Sweet v. Fresno Hotel 
Co., 174 Cal. 789, 164 P 788, AnnCas 
1918D 346; Burnett v. Glas, 154 Cal. 
249, 97 P 423; Merced Lumber Co. v. 
Bruschi, 152 Cal. 372, 92 P 844: West 
Coast Lumber Co. v. Knapp, 122 Cal. 
79,, 54) P5333, Yancy... v.. Morton, 94 
Cal. 558, 29 .B 1111s Willamette 
Steam Mills Lumbering, etc., Co. v. 
Los Angeles College Co., 94 Gal. 229, 
235, 29 P 629; San Diego Lumber 
Co. v. Wooldredge, 90 Cal. 574, 27 P 
431; California Portland Cement Co. 
v. Wentworth Hotel Co., 16 Cal. A. 
692, 118 P 103. 113; Stimson Mill Co. 
VaeNolan, yb Cale A S754 oe ee 26a" 
Stimson Mill Co. v.. Riley, 5 Cal. 
Unrep. Cas. 218, 42 P 1072; Dunlop 
v. Kennedy, 4 Cal. Unrep. Cas. 196, 
34 P92. (2) But this provision is 
not contained in the statute as 
amended by St. (1911) p 1315. Roy- 
stone Coy va Warlings 17 Calon 526; 
154 P 15. 

26. See statutory provisions; and 
Chicago Lumber Co. vy. Newcomb, 19 
Colo. A. 265, 74 P 786. 

{a] In California (1) a provision 
to this effect was at one time con- 
tained in Code Civ. Proc. § 1184. 
Burnett v. Glas, 154 Cal, 249, 97 P 
423; Merced Lumber Co. v. Bruschi, 
152 Cal. 372, 92 P 844; West Coast 
Lumber Co. v. Knapp, 122 Cal. 79, 
54 P 533; San Diego Lumber Co. v. 
Wooldredge, 90 Cal. 574, 27 P 431; 


Stimson Mill Co. v. Nolan, 5 Cal. A.J v. Brager, 


[§§ 125-126. 


the contract conforms substantially to these require- 
ments persons other than the contractor who per- 
form labor or furnish materials have a hen for 
the value thereof irrespective of the contract price.”® 

Contracts payable otherwise than in money. The 
right of a person who furnishes labor or materials 
pursuant to a contract with the owner to enforce 
a mechanic’s lien is not affected by the fact that 
by the terms of the contract the price was to be 
paid otherwise than in money, where the owner 
refuses to pay in the manner agreed upon.** 

[§ 126] h. Inclusion of Nonlienable Items. 
nonlienable item?* cannot be rendered lienable by 
including it in a contract with other items which 
are lienable;?® and no lien can be acquired under 
a contract which includes both henable and non- 
lienable elements and which is an entire contract 
for a gross sum so that it is impossible to deter- 
mine what part of the consideration is for the 
lienable items and what part for the nonlienable 
items;®° but, even though the contract may include 
both lienable and nonhenable items, a lien may 


A 


754, 91 P 262. (2) But it was elimi- 
nated by an amendment of the stat- 
ULOw POCA. CEST SD) Dots Le 

27. U.S.—Springer Land Assoc. v. 
Ford, }168.°U., S..513;) 135 SCevii0," 42 
Iteds.562' iaff-8 Ni M>-3%, 4h Peat 
McMurray v. Brown, 91 U. S. 257, 23 
L. ed. 321; Tennis Bros. Co. v. Wet- 
zel, etc., R. Co., 140 Fed. 193 [aff 145 
ee 458-275. CCA 266,50 Annas 

Cal.—Schmid v. Busch, 97 Cal. 184, 
31 P' 893; Baird v. Peall, 92 Cal. 235; 
28 P 285. 

Colo.—Bitter v. Mouat Lumber, 
ete. Co, LO ColowA. (307, 51) Prono: 

Ill.— Davis, etc., Bldg., ete., Co. v. 
Colusa Dairy Assoc., 55 Ill. A. 591. 


fener ey v. Ward, 4 Greene 
Ky.—Protection Ins. Co. v. Hall, 
15 B. Mon. 411. 
Md.—McLaughlin vy. Reinhart, 54 
Md. 71. 
Mass.—Davidson vy. Stewart, 200 
Mass. 393, 86 NE 779. 
Mich.—Knowlton v. Gibbons, 210 


Mich. 547, 178 NW 68. 

N. Y.—Dowdney y. McCullom, 59 
Nive 26. 

Pa.—Pierce v. Marple, 148 Pa. 69, 
23 A 1008,-33 AmSR 808. 

[a] Who is an original contractor. 
—(1) Under the former provisions of 
Code Civ. Proc. § 1184, declaring void 
all contracts for labor and materials 
expended on buildings, except that of 
the contractor, unless the whole con- 
tract price was payable in money, a 
painter who contracted to paint a 
hotel was an original contractor, and 
the contract was not void because 
part of the price was to be paid in 
Jand. Baird v. Peall, 92 Cal. 235, 28 
P 285 [dist Schwartz v. Knight, 74 
Cal. 432, 16 P 285; Sparks v. Butte: 
County Gravel Min. Co., 55 Cal. 389]. 
(2) Distinetion between contractors 
and subcontractors generally see in- 
fra § 145. 

Effect of payment in mode agreed 
see infra §§ 460, 464. 

28. What matters are lienable see 
supra §§ 56-72, 

29. Carroll Contracting Co. v. 
Newsome, 201 Mo. A. 117, 210 SW 
114; Sound Transfer Co. v. Phinney 
Realty, etc., Co., 71 Wash. 473, 128 
P 1047: 

30. I1l.—Cronin v. Tatge, 281 Ill. 
336, 118 NE 35; Adler v. World’s 
Pastime Exposition Co., 126 Tl. 373, 
18 NE 809. And see Fleming v. 
Galloway, 212 Ill. A. 226 (recogniz- 
ing the rule but holding it not appli- 
cable to the facts). 


Mad.—Gill v. Mullan, 140 Md. 1, 116. 


A 563; Maryland Casualty Co. v. 
Lacios, 121 Md. 686, 89 A 323; Dunn 
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116 Md. 242, 81 A 516;. 
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be acquired for the former where the case comes 
within a statute so providing,*! or where the con- 


tract does not specify the price 


the whole,** or where there are separate and dis- 
tinet agreements, although embodied in the same 


writing.** 


[§ 127] i. Signature and Authentication. In order 
to fix a mechanic’s lien on a homestead, the con- 
tract for the improvements must be executed in 
compliance with applicable constitutional and statu- 
tory provisions,** such as a provision requiring the 
contract to be signed by both husband and wife®® 
and to be privily acknowledged by the wife®* be- 


fore the labor or material is 


Evans Marble Co. v. International 
Trust UCo.,. 101) lds) 227.0, "60. Ac 667; 
109 AmSR 568. 

Mass.—Angier v. Bay State Dis- 
tilling Co., 178 Mass.'163, 59 NE 630 
{dist Batchelder v. Hutchinson, 161 
Mass. 462, 37 NE 452]; Childs v. An- 
derson, 128 Mass. 108; McGuiness v. 
Boyle, 123 Mass. 570, 25 AmR 123; 
Foster v. Cox, 123 Mass. 45; Jones 
v. Keen, 115 Mass. 170; Driscoll v. 
Hill, 11 Allen 154; Mulrey v. Barrow, 
11 Allen 152; Graves v. Bemis, 8 
Allen 573; Clarke v. Kingsley, 8 
Allen 543; Brewster v. Wyman, 5 
Allen 405 note; Morrison y. Minot, 5 
Allen 403. 

Or.—Getty v. Ames, 30 Or. 573, 48 
P 355, 60 AmSR 835; Allen v. Elwert, 
29 Or. 428, 44 P 823, 48 P 54 

Tenn.—Pidgeon-Thomas Iron Co. v. 
McKnight, 8 Tenn. Civ. A. 1. 

Compare Heim v. Elliott, 66 Wash. 
361, 119 P 826 (holding otherwise as 
to an indivisible contract between a 
subcontractor and the _ contractor, 
there being no privity of contract 
between the subcontractor and the 
owner, and the indivisibility of the 
contract between the contractor and 
the subcontractor being immaterial 
as between the subcontractor and the 
owner). 

31. Seé cases infra this note. 

[a] In Massachusetts, under the 
statute (1) where labor and mate- 
rials are furnished under an entire 
contract for an entire price, and the 
lien cannot attach for the materials 
because of a failure to give the 
necessary notice to the owner, a lien 
not to exceed the entire contract 
price may be enforced for the labor 
alone, provided the value of such 
labor is distinctly shown. Manson 
v. Flanagan, 233 Mass. 150, 123 NE 
614; Smith v. Emerson, 126 Mass. 
169. (2) The statute has been held 
not applicable to the facts of some 
cases so as to authorize a _ lien. 
Reardon v. Ashman, 219 Mass. 463, 
107 NE 422; Childs v. Anderson, 128 


Mass. 108; Donaher v. Boston, 126 
Mass. 300. - 

32. Felton v. Minot, 7 Allen 
(Mass.) 412. 


33. Fullmer v. Proust, 155 Pa. 275, 
26 A 543, 35 AmSR 881. 

{a] Illustration. — Where plain- 
tiff agreed to sell defendant a vacant 
lot, and to build her a house thereon, 
both agreements being written on the 
Same paper, but the consideration for 
each being separate, and payable at 
a different time; and plaintiff built 
the house, and then gave defendant a 
deed of the property, he was en- 
titled to a mechanic’s lien on the 
property for the amount due him for 


building the _ house. Fullmer sv. 
Proust, 155 Pa. 275, 26 A 543, 35 
AmSR 881. 

34. Wright v. A. G. McAdams 


Lumber Co., (Tex. Civ. A.) 218 SW 571. 

35. John Wallace Sons Co. v. 
Wilkinson, 181 Mich. 693, 148 NW 
166; Holland Furnace Co. v. Hartig, 
181 Mich. 342, 148 NW 169; McAllis- 
ter v. Des Rochers, 132 Mich. 381, 93 
NW 887; Jossman vy. Rice, 121 Mich. 
220, 80 NW 25, 80 AmSR 493; Rowley 
vs Varnum,. 15° Okli 612, 84 P 487; 
Cameron v. Gebhard, 85 Tex. 610, 22 
SW 1033, 34 AmSR 832; Lyon v. Ozee, 
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contract.?® 
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under the statutes of some jurisdictions, it is es- 
sential to the acquisition of a lien on land owned 
jointly by husband and wife that both sign the 
In some jurisdictions a contract signed 
by the reputed owner is sufficient.*® 


[§ 128] 4. Filing or Recording*°—a. In General. 


statute.4: The 


furnished.?7 Also, 
66 Tex. 95, 17 SW 405; Heady v. 
Bexar Bilds., ete., Assoc.,: (Tex. Civ: 
A.) 26 SW 468; Walker v. House, 


(Tex. Civ. A.) 24 SW 82; Ricker v. 
Schadt, 5 Tex. Civ. A. 460, 23 SW 
907; Colleps v. George W. Smith 
Lumber Co., (Tex. Civ. A.)° 185 ‘SW 
1043; Conlee v. Merchants’, etc., 
Lumber Co., (Tex. Civ. A.) 173 SW 
586; Republic Guaranty, ete., Co. v. 
Cameron, (Tex. Civ. A.) 1438 SW 317. 

{a] The excess over the home- 
stead interest is subject to a lien, 
even though the wife does not sign 
the contract. Scott v. Keeth, 152 
Mich. 547, 116 NW 183; McAllister v. 
Des Rochers, 132 Mich. 381, 98 NW 
887. 

{b] Building.—Under some _ stat- 
utes a lien may attach to the build- 
ing, even though it does not to the 
land on account of its being devoted 
to the purposes of a homestead, and 
the wife not having signed the con- 
tract. Holliday v. Matthewson, 146 
Mich. 336, 109 NW 669. 

36. Cameron v. Gebhard, 85 Tex. 
610, 22 SW 1033, 34 AmSR_ 832; 
Lyon v. Ozee, 66 Tex. 95, 17 SW 405; 
Colleps v. George W. Smith Lumber 
Go-;° (Tex. . Civ.. Ay)- 185 SW (1043; 
Conlee v. Merchants’, etc., Lumber 
Go; (Lexie Civ... A.) ) 173) (SiWe 586; 
Heady v. Bexar Bldg., etc., Assoc., 
(Tex. Civ. A.) 26 SW 468; Walker v. 


House, (Tex. Civ. A.) 24 SW... 82; 
Ricker v. Schadt, 5 Tex. Civ. A. 460, 
23 SW 907. 


87. Lyon v. Ozee, 66 Tex. 95, 17 
SW 405; Colleps v. George W. Smith 
Lumber Co., (Tex. Civ. A.) 185 SW 
1043; Walker v. House, (Tex. Civ. A.) 
24 SW 82. 

[a] An acknowledgment by the 
wife after 
will give a right to a lien for what 
is subsequently done or~. furnished. 
Heady v. Bexar Bldg., etc., Assoc., 
(Tex. Civ. A.) 26 SW 468; Walker v. 
House, (Tex. Civ. A.) 24 SW 82. 

38. Bauer v. Long, 147 Mich. 351, 
110 NW 1059, 118 AmSR 552, 11 Ann 
Cas 86. 

39. Dunlop v. Kennedy, 4 Cal. Un- 
rep. Cas. 196, 34 P 92. 

40. Cross references: 

Annexing contract or copy thereof to 

claim or statement see infra § 282. 
Recording of contract stipulation 

against lien see infra §§ 147, 167. 

41. Cal.—Condon v. Donohue, 160 
Cal. 749, 118 P 113; Joost v. Sullivan, 


111 Cal. 286, 43 P 896; Schultheiss 
Bros. Co. v. Hunziker, 42 Cal. A. 73, 
183 P 347; Peterson v. Freiermuth, 


17 Cal. A. 609, 121 P 299; Los Angeles 
Pressed Brick Co. v. Higgins, 8 Cal. 
A. 514, 97 P 414, 420. 

Colo.—Laverents v. Craig, 74 Colo. 
QO 219 7.9.1 225) P2605" Chicago 
Lumber Co. v. ‘Newcomb, 19 Colo. A. 
265, 74 P 786. 

Me.—Conner v. Lewis, 16 Me. 268. 

Mass.—McClallan v. Smith, 11 
Cush. ‘238; Foster v. Stone, 20 Pick. 
542. 

Miss.—Buck v. Brian, 3 Miss. 874. 

Ne J. Davis) v.e Mial, SGN Ja 
Gi 9 08s Aww Sib: AnnCasi9i6E 1028; 
La Foucherie v. Knutzen, 58 N. J. ity 
234, 33 A 203; Earle v. Willets, 56 N. 
Ts, 334, 29 "A 198; Pimlott v. Hall, 
55 N. J. L. 192, 26 A 94; Anderson 
Lumber Co. v. Friediander, 54 N. J.L 


eontemplated 


the work is commenced) 


In some states the filing or recording of the con- 
tract is, or at times has been, provided for by 


application of such statutes de- 


pends upon the wording of the particular statute 
and the construction placed thereon.*? 
statutes are variously held to apply where there 
is a contract in writing,#® in the possession of 


Particular 


375, 24 A 434; Willetts v. Earl, 53 
N. J. L. 270, 21 A327, [rev on other 
grounds 56 N. J. L. 334, 29 A 198]; 
Young v. Wilson, 44 N. J. L. git 
Van Pelt v. Hartough, SHEN etedis 

331; Budd v. Lucky, 28 N. J. L. Ao 
Ayres v. Revere, 2 5ueiNi eee 474; 
Weaver v. Atlantic Roofing Co., 57 
N. J. Eq. 547, 40 A 858; Freedman vy. 
Sandknop, 53 N. J. Eq. 243, 31 A 232; 
Anderson v. Huff, 49 N. te Eq. 349, 
23 A 654; Scudder v. Harden, 31 N. Ate 


Bq. 503. 
Tex.—Warner El. Mfg. Co. v. Mav- 
erick, 88" Tex 489, 30) Siw 437, -3i 


SW _ 3538, 499 [rev (Civ. A.) 28 SW 
405]; Lyon vy. Elser, 72 Tex. 304, 12 
SW 177; Cameron v. Marshall, 65 


Tex. (7; Faberrev., Muir; 27) Tex, Civ. 
A. 27, 64 SW 938; Baxter Lumber 
Co. v. Nickell, 24: Tex-Civs A. 219, 
60 SW 450. 

Va.—lIaege v. Bossieux, 15 Gratt. 
(56 Va.) 83, 76 AmD 189. 

W. Va.—Collins vy. Davis, ee) 


College,.72 W. Va. 583, 79 SE 10 

[a] The object of the statutes” (1) 
is to afford security to the owner, 
who is thereby shielded from liability 
to subcontractors, laborers, and ma- 
terialmen beyond his contract price; 
and to afford information .to all 
others furnishing materials or per- 
forming services in or about the 
improvements upon 
which to predicate an opinion found- 
ed upon the value of the property, 
the price to be paid and the dates of 
payment, as to whether the contract 
price is such as will probably be ade- 
quate security, and the lien therefor 
given to them by the statute suffi- 
cient to warrant them in bestowing 
their labor or furnishing materials 
for the proposed improvement. 
Greig v. Riordan, 99 Cal. 316, 33 P 
913. (2) One of the manifest pur- 
poses of a statute requiring the 
Owner to have his building contract 
recorded is that, the contract ‘‘being 
thus opened to public inspection, it 
may inform all those who may be- 
come interested, by furnishing labor 
and material, of the manner in which 
it is to be executed, and enable them 
to protect themselves accordingly.” 
Savings, etc., Assoc. v. Frank, 146 
La. 198, 222, 83 S 491 (construing 
Acts [1914] No. 221). 

{b] In Virginia (1) “there is no 
statute requiring the recordation of 
such contracts.” Maddux v. Bu- 
chanan, 121 Va. 102, 108, 92 SE 830. 
(2) Under former statutes the lien 
could be acquired by filing either the 
written contract, or a verified ac- 
count. Shackleford v. Beck, 80 Va. 
573; Pairo v. Bethell, 75 Va. .825; 
Merchants’, ete., Sav. Bank v. Dash- 
iell, 25 Gratt. (66 Va.) 616. 

42. See infra text and notes 43-53. 

43. Willetts v. Earl, 53 N. J. L. 
270, 21 A 327 frev on other grounds 
56 N. J. L. 334, 29 A 198]; Lyon v. 
Elser, 72 Tex. 304, 12 SW 177; Mar- 
tin v. Roberts, 57 Tex. 564; Pool v. 
Wedemeyer, 56 Tex. 287; Wright v. 
Meyer, (Tex. Civ. A.) 25 SW 1122. 

{a] A contract is written (1) 
when all of its terms are in writing, 
and the instrument is orally accepted 
by both parties, although signed by 
only one. Martin v. Roberts, 57 Tex. 
564. (2) Thus, a bond embodying all 
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claimant,‘ where the contract price exceeds a 
specified amount,*® or where it is sought to fix a 
lien on a homestead,** and not to apply to a con- 
tract contained in an ordinary leas 
writing merely authorizing a person to act as 
In some jurisdictions the statutes relat- 


agent.*§ 
ing to the filing or recording of 


not apply to the contracts of subcontractors*® or 
materialmen,°® while in other jurisdictions the stat- 
utes apply to contracts of persons other than the 
original contractor,®! such as a subcontractor,°? but 
do not apply to the contract of the original con- 


tractor.°* 


the terms of the contract and con- 
ditioned for its faithful performance 
on the part of the mechanic, signed 
only by him and his sureties but ac- 
cepted and acted on by both parties, 
is a written contract, and if duly re- 
corded fixes the mechanic’s lien. 
Martin v. Roberts, supra. i 

{b] Where the contract is not in 
writing (1) the lien is secured by 
filing an itemized and verified state- 
ment of claim. Warner El. Mfg. Co. 
v. Maverick, 88 Tex. 489, 30 SW 437, 
31 SW 353, 499 [rev (Civ. A.) 28 SW 
405]; Lyon v. Elser, 72 Tex. 304, 12 
SW 177; Riter v. Houston Oil Refin- 
ine. vetc:, Cos, 19 \Wex., Civ. 2A. 516; 
48 SW 758; Whiteselle vy. Texas Loan 
Agency, (Tex. Civ. A.) 27 SW 309. 
(2) Statement of claim generally see 
infra §§ 201-314. 

44. See cases infra this note. 

{a] Contract in possession of ad- 
verse party.—(1) The lien is not 
defeated by failure to file the con- 
tract where, although it is in writ- 
ing, it is in the possession of the 
other party who refuses to surren- 
der it to claimant to be filed. Warner 
El. Mfg. Co. v. Maverick, 88 Tex. 489, 
30 SW 487, 31 SW 353, 499 [rev (Civ. 
A.) 28 SW 405, and foll Parks v. 
Tippie, (Tex. Civ. A.) 34 SW 676; 
Strang v. Pray, (Tex. Civ. A.) 34 
Sw 666 (aff 89 Tex. 525, 35 SW 
1054)]. (2) In such case it is suffi- 
cient for the claimant to file an item- 
ized and verified statement of his 
claim. Warner El. Mfg. Co. v. 
Maverick, 88 Tex. 489, 30 SW 437, 31 
SW 353, 499 [rev (Civ. A.) 28 SW 
405]. (3) Thus where a contract 
was contained in an offer in writing 
and in an acceptance by telegram, 
one claiming a mechanic’s lien under 
it, who had possession of the tele- 
gram only, while the owner of the 
building had the offer, did not ‘“‘have”’ 
a written contract, within the mean- 
ing of Rev. Civ. St. art 3165, provid- 
ing that, if the lien claimant ‘‘have”’ 
no written contract, it shall be suffi- 
cient to file an itemized account of 
the claim... Warner El. Mfg. Co. v. 
Maverick, 88 Tex. 489, 30 SW 437, 
31 SW 353, 499. [rev (Civ. A.) 28 
Sw 405]. (4) And where the con- 
tract consisted of letters, some of 
which were written by the lienor 
and were not in his possession, he 
‘could fix his lien by filing a bill of 
items. Riter v. Houston Oil Refining, 
etc., Co,, 19 Tex. Civ. A. 516, 48 SW 
758. ‘ 

45. Curtis v. Nunns, 54 Colo. 554, 
131 P 403; Empire Coal Co. v. Rosa, 
26 Colo. A: 230, 142 P 192; Great 
Western Sugar Co. v. F. H. Gilcrest 
umber Co:,-25 Colo: Ay 1,:136 P° 653. 

[a] In California (1) Code Civ. 
Proc. § 1183, relating to the filing of 
contracts, as it read at one time was 
by its terms applicable to a contract 
where the amount agreed to be paid 
exceeded.one thousand dollars. Smith 
v. Bradbury, 148 Cal. 41, 82 P 367; 
Southern California Lumber Co. vy. 
Jones, 133 Cal. 242, 65 P 378; Santa 
Monica Lumber, ete., Co. v. Hege, 119 
Cal. 376, 51 P 555; Acme umber Co. 
v. Wessling, 19 Cal. A. 406, 126 P 167. 
(2) But no mention of amount is 
made in the statute as amended by 
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e*? nor to a 


the contract do 


[§ 129] b. Time and Place. ; 
ferent jurisdictions variously provide, or at times 
have provided, for the filing or recording of the 
contract in the office of the county recorder,** county 
clerk,®°® or clerk of the county court.*° 
statute provides that the contract shall be recorded 
‘in a book kept for that purpose,’’ it is not neces- 
sary that it should be recorded in a book kept exclu- 
sively for that purpose.®? 
book has been held sufficient under some statutes.°* 
Some statutes contemplate a filing before the com- 
mencement of the work;*® others, a filing not later 


-[§§ 128-129 


The statutes of dif- 


Where the 


A recording in a deed 


than a prescribed period of time after the accrual 


St, (1913) p 1313, 

{b] In Louisiana (1) formerly re- 
cording was not necessary. Millau- 
don v. New Orleans Water Co., 11 
Mart. 278;\ Turpin v. His Creditors, 
9 Mart. 562; Lafon v. Saddler, 4 Mart. 
476. (2) There have been numerous 
decisions under statutes relating to 
the recording of the contract or the 
act or evidence of indebtedness. 
Whitney-Cent. Trust, etc., Bank v. 
General Fire Extinguisher Co., 240 
Fed. 631, 153 CCA 429; Brown v. 
Staples, 138 La. 602, 70 S 529; Hiber- 
nia, Bank; etc.,.Co. vi C, BE. Knoll 
Planting, etc., Co., 13838 La. 697, 63 
S 288; In re Great Southern Lumber 
Co., 182 La. 989, 62 S 117; Murray v. 
Sweeney, 48 La. Ann. 760, 19 S 753; 
Wheelwright v. St. Louis, etc., 
Transp. Co., 47 La. Ann. 533, 17 S 
133; Cox’s Succession, 32 La. Ann. 
1035; Van Loan v. Heffner, 30 La. 
Ann, 1213; State v. Recorder, 28 La. 
Ann, 534; Bird v. Lobdell, 28 La. Ann. 
305; Citizens’ Bank v. St. Louis Ho- 
tel Assoc., 27 La. Ann. 460; Kohn v. 
McHatton, 20 La. Ann. 485; Lacoste 
\v. West, 19 La. Ann. 446; McRae v. 
His Creditors, 16 La. Ann. 305; Rob- 
erts v. Hyde, 15 La. Ann. 51; Whitla 
v. Taylor, 6 La. Ann. 480; Spence v. 
Brooks, 6 La. Ann. 63; State v. 
Mexican Gulf R. Co., 5 La. Ann. 333; 
First Municipality v. Hall, 2 La. Ann. 
Townsend v. Harrison, 2 La. 
174; Turner v. Parker, 10 Rob. 
154; Taylor v. Crain, 16 La. 290; 
Florence v. Mercier, 2 La. 487; Oddie 
v. His Creditors, 6 Mart. N.S. 473; 
Jenkins v. Nelson’s Syndiecs, 11 Mart. 


437; Brandin v. Beoubay, 8 La. A. 
(Orleans) 291. (3) However Acts 
(1916) No. 229, applicable to con- 


tracts without reference to amount 
and not requiring them to be re- 
corded, but granting a privilege on 
the filing of a sworn statement (Mc- 
Kinney v. Bunice Blectric Theatre 
Cos 154) Las 94.97. Si) 327 Rose tv. 
BKunice Electric Theatre Co., 154 La. 
81, 97 S 322), (4) repeals Civ. Code 
art 2275 in so far as the latter re- 
quires contracts for work to be done 
by undertakers and contractors, ex- 
ceeding five hundred dollars, to be 
recorded (Rose v. Eunice Electric 
Theatre Co., supra). (5) Also the 
statute repeals Civ. Code art 3274 in 
so far as the latter requires the 
“act,” which is the contract under 
which the work is to be done, to be 


recorded. Rose v. BHBunice Electric 
Theatre Co., supra. 
46. Colleps v. George W. Smith 


Lumber Co., (Tex. Civ. A.) 185 SW 
1043; Lignoski v. Crooker, (Tex. Civ. 
A.) 22 SW 774. 

47. Empire Coal Co. v. Rosa, 26 
Colo. A. 230, 235, 142 P 192. 

“The statute has reference only to 
a contract for work to be done or 
materials furnished in which a ‘con- 
tract price’ is to be paid by the 
owner to the contractor, and not to 
the contract contained in an ordinary 


lease in which all payments provided 
for are to be made by the lessee to 


the owner.” Empire Coal Co. v. 
Rosa, supra. 
48. Needham y. Chandler, 8 Cal. 


A. 124, 96 P 325. 
49. Reed v. Norton, 90 Cal. 590, 26 


P 767, 27 P 426. 

50. Hinckley v. Field’s Biscuit, 
éte:, ‘Co.noL Cal. 1s6,2gar ioo4: keed 
v. Norton, 90 Cal. 590, 26> P-167,.27 P 
426; Blanck Vv. Commonwealth 
Amusement Corp., 19 Cal. A. 720, 127 
P 805; California Portland Cement 
Co. v. Wentworth Hotel Co., 16 Cal. 
A, 692, 103) 2 108, 113, 

[a] Particular contracts held to 
be contracts to furnish materials, 
rather than building or construction 
contracts, and hence not within the 
statute: (1) A contract for the fur- 
nishing and installation of elevators 
in a hotel building then under con- 
struction. California Portland Ce- 
ment Co. v. Wentworth Hotel Co., 16 
Cal, A. 682,c18.5 Pe 103 — PL 34 C2) A 
contract to set up a steam plant ina 
factory, where the only work to be 
done on the premises is incidentai to 
the delivery of the machinery and 
placing it in position. Hinckley vy. 
Field's. Biscuit, etc.,-Co., 91 Cal. 136, 
27 P 594. (3) A contract to furnish 
roofing laid in asphalt pitch on a 
concrete surface for a hotel build- 
ing, and a contract to furnish and 
set roofing tile. California Portland 
Cement Co. v. Wentworth Hotel Co., 
supra. (4) A contract for the fur- 
nishing of special lighting fixtures 
and installing them in a hotel build- 
ing, where the fixtures are made at 
the contractor’s foundry and the 
work of installing them constitutes 
but a small part of the contract 
price. California. Portland Cement 
Co. v. Wentworth Hotel Co., supra. 

51. Kahler v. Carruthers, 18 Tex. 
Civ. A. 216, 45 SW 160. 

52. Cameron vy. Terrell, (Tex. Civ. 
A.) 36 SW 142. 

53. Kahler v. Carruthers, 18 Tex. 
Civ. A. 216, 45 SW 160. 

_ [a] Reason for rule is that the 
lien of an original contractor is 
given by the constitution, and that 
instrument does not require filing 
and recording as a condition prece- 
dent to the fixing of the lien. Strang 
Ve Pray, 89 Tex. 525, 35 SW 1054 
[aff (Civ. A.) 34 SW 666]; Kahler v. 


Carruthers, 18 Tex. Civ. A. 216, 45 
Sw 160. 
54. See statutory provisions; and 


Ee ares v. Levy, 104 Cal. 506, 38 
55. ‘ See statutory provisions; and 
rani Vor Mia), 1 S.6ie NG Tre 60 OMPAY 


56. See statutory provisions; and 
Collins v. Davis, ete., College, 72 W. 
Nas 8 79 oa 10. 

5 ignoski v. Crooker, (Tex. Civ. 
A.) 22 SW 774; Bosley v. Pease, (Tex. 
Civ. A.) 22 SW 516. 

58. Glading v. Frick, 88 Pa. 460. 

59. Butterworth v. Levy, 104 Cal. 
506, 38 P 897; La Foucherie v. Knut- 
zen, 58 N. J..L. 234, 38 A 208. 

[a] Trivial work before filing.— 
Where the filing was at 10:30 A.M., 
and it was claimed that the work was 
commenced about 8 or 8:30 A.M. of 
the same day, but the evidence 
thereof was doubtful, and the work, 
even if any was done, was of a trivial 
nature, a finding that the work com- 
menced before the filing will not be 
sustained. Reed v. Norton, 90 Cal. 
590, 26 P 76%, 27, P. 426. 
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§§ 129-131] 


of the indebtedness.®® 


In General. 


terials furnished.®* 


some statutes.® 


of a duplicate®* or memorandum®* 


60. Claes v. Dallas Homestead, 
etc., Assoc., 83 Tex. 50, 18 SW 421; 
A. Leschen, etce., Rope Co. v. Moser, 
(Tex. Civ. A.) 159 SW 1018. 

[a] Statute construed.—The pro- 
vision of a statute that it shall be 
the duty of the contractor “within 
four months after ... the indebted- 
ness shall have accrued to file his 
contract,” etc., does not require the 
contract to be filed after the indebt- 
edness accrues in order to secure the 
lien, but merely means that the fil- 
ing of it later than four months after 
that time will not have the effect to 
secure the lien. It is not inconsis- 
tent with the statute to file the con- 
tract at the time it is made, but such 
a filing is a compliance with the stat- 
Claes v. Dallas Homestead, etc., 
Assoc., 83 Tex. 50, 18 SW 421. 
Acceptance of work as ac- 
crual of indebtedness.—Where a 
building contract provides for pay- 
ment only upon acceptance of the 
work, filing the contract within four 
months after such acceptance, al- 
though more than four months after 
completion of the work, will sus- 
tain a lien under a statute requiring 
the filing of the contract within four 
months after the indebtedness ac- 
erues, in order to obtain a lien. 
Johnson v. White, (Tex. Civ. A.) 27 
SW 174. 

61. Farrell v. Palestine Loan As- 
SOCae Chex, Civ Aman s0! SW 2/814 
Phelps, ete., Windmill Co. v. Parker, 
(Tex. Civ. A.) 30 SW 365. 

62. Young v. Wilson, 44 N. J. L. 
157; Improved Bidg., etc., Assoc. v. 
Larkin, 88 N. J. Eq..52, 101 A 1043. 

[a] Contract between nominal and 
beneficial owners.—Where the con- 
tractor is the beneficial owner of the 
land, the fact that he has, in form, 
contracted in writing with the nomi- 
nal owner to erect a building on the 
jJand, and recorded such contract, will 
not preclude liens in favor of those 
who have performed labor or fur- 
nished material to the nominal con- 


tractor, who is in fact the real 
owner, Young vy. Wilson, 44 N. J. L. 
157: 

[b] ‘The filing of a contract signed 


by an agent of the owner in his own 
name is sufficient to protect the prop- 
erty against the liens of subcontract- 
ors and materialmen, where there is 
no fraudulent intent. Earle v. Wil- 
letts, 56 N. J. L.°334, 29 A 198 [rev 
SSN Dua 20s, wh eA eziil . 

63. Murphey-Hardy Lumber Co. v. 
Nicholas, 66 N. J. L. 414, 49 A 447. 

{a} Consideration.—The filing of 
a contract which recites the consid- 
eration at an amount in excess of the 
real contract price will not preclude 
the liens of subcontractors or ma- 
terialmen. Murphey-Hardy Lumber 
Co. v. Nicholas, 66 N. J. L. 414, 49 A 
447. S 

64. Lyon vy. Elser, 72 Tex. 304, 12 
SW 177; Lyon v. Ozee, 66 Tex. 96, 17 
SW 405; Reese v. Corlew, 60 Tex. 70; 
Tinsley v. Boykin, 46 Tex. 592. 

{a] Altered contract.—Where the 
statute requires the contract to be 


It is held that, where an 
express hen is given by the contract, it need not be 
recorded within the time prescribed by statute.®! 

[§ 130] c. Papers to Be Filed or Recorded—(1) 
The contract to be filed or recorded is 
the one which embodies a real, rather than a fic- 
titious, agreement between an owner and a con- 
tractor for the erection of a building by the latter,®? 
which truly recites the terms of the agreement,** 
and by virtue of which the work is done or the ma- 
The contract need not be ac- 
knowledged in order to be entitled to record under 
In some jurisdictions, the statutes, 
in addition to providing for the filing or recording 
of the contract,°® also provide, or at times have pro- 
vided, in the alternative for the filing or recording 


MECHANICS’ LIENS 


of the contract, 


recorded, and a contract is altered 
after being recorded but the altera- 
tion is not recorded, there can be no 
lien for what is done under the al- 
tered contract. McClallan v. Smith, 
11 Cush. (Mass.) 238; Coles, etc., Co. 
y. Lothridge, 81 N. J. L. 406, 80 A 484. 

{[b] The recording of a note from 
the owner of a house, which recites 
that it is “in settlement for account 
for lumber,” is:not a sufficient com- 
pliance with the statute to preserve 
the lien. Lyon v. Elser, 72 Tex. 304, 
12 SW 177. 

{ec] In California (1) it has been 
held that a contract for the con- 
struction of a second story. to be 
added to the building in course of 
construction was simply a modifica- 
tion of the original contract and was 
not required to be filed; “it is only 
the original contract which the stat- 


ute requires to be filed.” Hubbard v. 
Jurian, 35." Cala "AS Tos 6109 se ONS: 
1093. (2) But it has also been held 


that a contract between the owner 
and contractor with reference to the 
time of payment of installments of 
the contract price, although separate 
and distinct from the building con- 
tract, must be filed with it. Union 
Oil Co. v. Pacific Surety Co., 182 Cal. 


695-187 =P-14, 

65. In re Hobbs, 145 Fed. 211 
(West Virginia statute). See Collins 
v. Davis, etc., College, 72 W. Va. 583, 


79 SE 10 (discussing, but not decid- 


ing, the point). 

Acknowledgment generally see su- 
pra § 127. 

66. See supra § 128. 

67. See statutory provisions, 

68. See cases infra this note, 

{a] In California (1) Code Civ. 


Proce. § 1183 at one time provided, in 
the alternative, for the filing of a 
memorandum setting forth certain 
prescribed matters. Snell v. Brad- 
pury7 L389-Calser9,-73 Weiborr Ls We 
Blinn Lumber Co. v. Walker, 129 
Cal. 62, 61 P 664; Joost v. Sullivan, 
111 Cal. 286, 43 P 896; Wood v. Oak- 
land, ete., Rapid Transit Co., 107 Cal. 
500, 40 P 806; Butterworth v. Levy, 
104 Cal. 506, 38 P 897; Willamette 
Steam Mills Lumbering, etc., Co. v. 
Los Angeles College Co., 94 Cal. 229, 
29 P 629; Reed v. Norton, 90 Cal. 590, 
602)" 26° “Pe T6045 27 | “P4263. Bly thi, 
Torre, 4 Cal. Unrep. Cas. 912,38 P 
639; Dunlov v. Kennedy, 4 Cal. Un- 
rep. Cas. 196, 34 P 92. (2) But this 
provision is omitted from the statute 
as amended by St. (1911) p 1313. 

69. Collins v. Davis, etc., College, 
OW Via b'S.3,0 1 Si Ey cLL0; 

70. Wood v. Burwick, 240 Mass, 4, 
132 NE 416; Savoie Quarry, etc., Co. 
v. Ziman, 234 Mass. 210, 125 NE 167; 
Pratt, ete., Co. v. Strand Realty Co., 
233 Mass. 314, 123 NE 771; Varnum 
v. Kogios, 233 Mass. 264, 123 NE 
678. 

71.. Burnett v. Glas, 154 Cal. 249, 
97 P 423; West Coast Lumber Co. v. 
Knapp, 122 Cal. 79; 54 P 533; Pierce 
v. Birkholm, 115 Cal: 657, 47 P 681; 
Wood v. Oakland, etc., Rapid Transit 
Co., 107 Cal. 500, 40 P 806; Butter- 


[40 C.J.) 123 


or so much of the contract as shows the contract 
price and the times of its payment.®® 
utes require a notice of the contract to be filed.’° 

[§ 131] (2) Plans and Specifications. It is essen- 
tial to a compliance with the statutes under con- 
sideration that plans and specifications shall be 
filed where they are made a part of the contract 
or referred to therein,”! or where without them the 
contract is so indefinite and uncertain as not to 
comply with the statutory requirements.*” 
other hand, the filing of plans and specifications is 
not always necessary,’® as where it is not disclosed 
that there are any.‘ 
quire that specifications accompanying the contract 
shall be filed;** but the statute is complied with by 
the filing of a contract which is so drawn as to 
embody all necessary specifications touching material 


Some stat- 


On the 


Some statutes expressly re- 


worth v. Levy, 104 Cal. 506, 38 P 
897; Dunlop v. Kennedy, 102 Cal. 443, 
386 P 765; Yaney v. Morton, 94 Cal. 
558, 29 P 1111; Willamette Steam 
Mills Lumbering, etce., Co. v. Los 
Angeles College Co., 94 Cal. 229, 29 
P 629; Holland v.. Wilson, 76. Cal. 
434, 18 P 412; Worden v. Ham- 
mond, 37 Cal. 61; Peterson v. Freier- 
muth A LieiCal-y JA 609 se TON 2.9935 
Coghlan v. Quartararo, 15 Cal. A. 
662, 115 P 664, 

[a] Plans and specifications which 
do not correspond with the reference 
in the contract cannot be shown by 
extrinsic evidence to be the plans and 
specifications referred to. West Coast 
Lumber Co, v. Knapp, 122 Cal. 79, 54 
Pepss: 

72. Bird v. American Surety Co., 
WS )4Cat) 625.7 166, PP  1009)) (Greierivys 
Riordan, poo eC al wrod Garson soos 

73. See cases infra this note. 

fa] Sufficient description.—A re- 
cital in a building contract that the 
structure was to be an eighteen-room, 
two-story frame house, and was to 
be built on lots 2 and 8, in block 121, 
Oaks) ‘Clift’ 2 Dallas, County? e hex. 
coupled with an affidavit attached to 
the contract giving the name of the 
contractor, and stating that it was 
the only house on the two lots, is 
sufficient, without the filing of plans 
and specifications, to support a me- 
chanic’s lien. Collier v. Betterton, 
8 Tex. Civ. A. 479, 29 SW 490. 

[b] he omission in the record of 
some of the specifications appended 
to a bond constituting the contract 
between the parties is immaterial. 
Martin v. Roberts, 57 Tex. 564. 

74. Joost v. Sullivan, 111 Cal. 286, 
43 P 896. 


75. Davis v. Mial, 86 N. J. L. 167, 
90 A 315; Keupler v. Hisele,; 79 N. J. 
Eq. 480, 483, 83 A 999 [aff 79 N. J. 
Eq. 651 mem, 83 A 999]; English v. 
Warren, 65 N. J. Eq. 30, 54 A 860. 

fa] Under a former statute in 
New Jersey, which did not expressly 
require the specifications to be filed, 
the necessity of filing the specifica- 
tions with the contract in order to 
gain the benefit of the statute was 
held to depend upon whether or not 
it was necessary to resort to such 
specifications in order to ascertain 
how much of the building the con- 
tract covered; where all the work 
was to be done and all the materials 
were to be furnished by the con- 
tractor the filing of the contract 
alone was sufficient to protect the 
building from liens, but where the 
contract was limited to a part of the 
work upon the building which could 
only be ascertained by an inspection 
of the specifications it was necessary 
to file such specifications as well as 
the contract. La Foucherie vy. Knut- 
zen, 58 N. J. L. 234, 33 A 203; Pim- 
lott’) v. Hall)\'55 N. J. Go. 1925026 Ao 94's 
Budd v. Lucky, 28 N. J. L. 484; Bab- 
bitt v. Condon, 27 N. J. L. 154; Ayres 
v. Revere, 25 N. J. L. 474; Weaver v. 
Atlantic Roofing Co., 57 N. J Eq. 
547, 40 A 858; Freedman v. Sandknop, 
53 N. J. Eq: 248, 31° A: 232, 
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and dimensions.*® 
need not be filed.** 


[§ 132] d. Effect—(1) Of Filing or Recording. 
The filing of the contract operates as notice of the 
The death of the 
owner before the contract is recorded does not pre- 
vent the lien from attaching if the contract is re- 
The fact that the 
owner was ignorant of the legal consequences of 
recording the contract will not prevent a lien from 
attaching in favor of the contractor where the owner 
caused the contract to be recorded at the instance of 
the contractor, and no fraud or imposition is claimed 
to have been practiced on him.*® Under the express 
provisions of some statutes the effect of a filing of 
the contract is to protect the building and the land 
on which it stands from a lien in favor of any per- 
son except the original contractor*! for work done 
or materials furnished pursuant to the contract.®? 
Under the express provisions of other statutes, the 
effect of a recording of the contract is to limit the 
liability of the owner so that the amounts to be 
paid by him shall not exceed in the aggregate the 


lien to subsequent purchasers.’® 


corded in the proper time.*® 


price stipulated in the contract.*° 


76. Keupler v. Hisele, 79 N. J. Ka. 
480, 483, 83 A 999 [aff 79 N. J. Eq. 
651 mem, 83 A 999]. 

77. Campbell, ete., Co. v. Lehocky, 
SSUNGEOe 05, Ws A 615: 

78. Buck v. Brian, 3 Misc. 874. 

Won. EOSter | Vv, .Stone, 20) Pick; 
(Mass.) 542. 

80. Iaege v. Bossieux, 15 Gratt. 
(56 Va.) 83, 76 AmD 189. 

Nei. das 


81. Willetts v. Earl, 53 
270, 21 A 327. 

{a] Conveyance. to contractor.— 
Where a building contract was duly 
filed, and after the building was com- 
pleted the premises were bona fide 
conveyed by the owner to the con- 
tractor, a materialman had no lien 
on the premises for materials fur- 
nished in erecting the building 
thereon, and a judgment recovered on 
such claim gave no greater right. 


Scudder v. Harden, 31 N. J. Eq. 
503. 
82. La Foucherie vy. Knutzen, 58 


N. J, by 234,°33, A. 2:03. 

[a] The abandonment of the con- 
tract does not entitle one who fur- 
nished labor and materials pursuant 
thereto to a lien. Willetts v. Earl, 
53 N. J. L. 270, 21 A 327 [rev on 
fee grounds 56 N. J. L. 334, 29 A 
[b] Where the work or materials 
are not furnished pursuant to the 
contract (1) a lien may be acquired 
therefor. Murphey-Hardy Lumber 
Co; Ww, Nicholas, 66° N. J... Iu. 414, 49 
A 447; Willetts v. Barl, 53 N. J. L. 
270, 21 A 327 [rev on other grounds 
b6 Ne J. Li 8345, 29 A 198). (2) A 
materialman who furnishes materials 
directly to the owner is entitled to a 
lien therefor, although used in a 
building being constructed by a con- 
tractor under a _ recorded contract 
which provides that the contractor 
shall furnish all the material, since 
in such case they are not furnished 
pursuant to the contract. Mechanics’ 
Loan Assoc. v. Albertson, 23 


83. Hobbs, 145 Fed. 211 
(West Virginia statute); Collins v. 
Davis, etc., College, 72 W. Va. 583, 79 
SE 10. 

84. 
supra. 

Effect of payment generally see 
infra §§ 460-476. 

85. Collins v. Davis, etc., College, 
V2 Wr Was 583) Sele. 

86. Laverents v. Craig, 74 Colo. 
297,219 P79, 22ek 250 Curtis. ve 


Collins v. Davis, etc., College, 


Nunns, 54 Colo. 554, 131 P 403; 
Boynton Lumber Co. v. Evans, (N. 
J.) 128) Al T8055 Coless sete.,. ..Co.ctv: 


Under such a statute the plans 
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[§§ 131-133 


must be construed in connection with another statute 


providing that no payment by the owner to a con- 


effeet.®° 


Such a statute 


Lothridge, 81 N. J. L. 406, 80 A 484; 
Stewart Contracting Co. v. Trenton, 
ete., R. Co., 71 N. J. L. 568, 60 A 405; 
Buckley v. Hann, 68 N. J. L. 624, 54 
A 825; Weaver v. Atlantic Roofing 
Co., 57 N. J. Eq. 547, 40 A 858. And 
see cases infra note 87. 

87. Bird v. American Surety Co., 
175 Cal. 625; 166 P 1009; Dunlop v. 
Kennedy, 102 Cal. 448, 36 P 765; 
Greig v. Riordan, 99 Cal. 316, 33 
P 913; Willamette Steam Mills Lum- 
bering, ete, Co. v. Los Angeles Col- 
lege Co., 94 Cal. 229, 29 P 629; San 
Diego Lumber Co. v. Wooldredge, 90 
Cal. 574, 27 P 481; Davis-Henderson 
Lumber Co. v. Gottschalk, 81 Cal. 
641, 22 P 860; Kellogg v. Howes, 
SUN Cala 1707) 22hee D096 pla Aa 68's 
{dist as being decided under earlier 
statutes Wiggins v. Bridge, 70 Cal. 
437, 11 P 754; Wilson v. Barnard, 
67 Cal. 422, 7 P 845; O’Donnell v. 
Kramer, 65 Cal. 353, 4 P 204; Whit- 
tier v. Hollister, 64 Cal. 283, 8¢ P 
846; Renton v. Conley, 49 Cal. 185; 
Dore v. Sellers, 27 Cal. 588; Bowen vy. 
Aubrey, 22 Cal. 566; McAlpin v. Dun- 
can, 16 Cal. 126; Knowles v. Joost, 
13 Cal. 620; Cahoon v. Levy, 6 Cal. 
295, 65 AmD 515; Latson vy. Nelson, 
11 PacLJ 589]; Coghlan v. Quarta- 
raro,1'b CalywAc 16625) di bP 6645 os 
Angeles Pressed Brick Co. vy. Hig- 
eins. 8 Cay At5 149. bo Aas a2 Or 
Schmidt v. Hitel, 70 N. J. Eq. 8, 62 
A 558; Williams, etc., Co. v. Bailey, 
68 W. Va. 681, 70 SE 696; Niswander 
v. Black, 50 W. Va: 188, 40 SE 
431. 

[a] Where materials were fur- 
nished before the contract was re- 
corded, the materialman is entitled 
to a lien for the value _ thereof. 
Giant Powder Co. v. San Diego Flume 
Co., 9% Cal. 263,32 P 172, 

[b] Contract not complying with 
statutory requirements.—The provi- 
sion of the Mechanics’ Lien Law 
necessitating the record of the con- 
tracts therein provided for between 
the owner and principal contractor, 
in order to bind subcontractors by 
their terms, relates merely to the 
statutory comtract, and contracts 
materially different in terms from 
the statutory contract do not bind 
subcontractors or affect their rights, 
irrespective of the questions of their 
notice or knowledge of the terms of 
such contracts. Chicago Lumber Co. 
Vege CONS ARR, 19 Colo. A. 265, 74 P 


786. 

Limitation of lien to contract price 
generally see infra §§ 318-321. 

88. Williams, etc., Co. v. Bailey, 
68 W. Va. 681, 70 SE 696. 


tractor shall impair or affect the lien of a laborer 
or materialman;** and both statutes must be given 


[§ 133] (2) Of Failure to File or Record. Under 
most mechanics’ lien statutes providing for the 
filing or recording of the contract, the effect of a 
failure to comply therewith is to allow persons who 
have furnished labor or materials to the contractor 
or a subcontractor to acquire a lien®* for the full 
value thereof irrespective of the contract price,*’ 
but such failure does not dispense with the notice to 
the owner by a materialman who has furnished 
material to the contractor.®® 
failure to comply with the statutes does not render 
the contract void®® or unenforceable by the con- 
tractor,?® nor does it render the owner personally 
liable for materials furnished by persons other than 
the contractor. 
file the contract does not defeat the lien of the 
contractor as against the owner®? or any other per- 
son charged with notice,®* such statutes being con- 
strued, so far as one who contracts directly with 


On the other hand a 


Under some statutes a failure to 


‘one generally see infra §§ 180- 


89. Home Public Market Co. v. 
Fallis, 72 Colo. 48, 209 P 641. 

In California (1) Code Civ. 
§ 1183 formerly provided that 
contracts not filed as required should 
be wholly void and that no recovery 
could be had thereon by either party 


thereto. Mannix v. R. L. Radke Co., 
166. “Calyves3./ 136 PP. 52:.Condoen-w- 
Donohue, 160 Cal. 749, 118 P 113; 


Marchant v. Hayes, 117 Cal. 669, 49 
P 840; Spinney v. Griffith, 98 Cal. 149, 
32 P 974; Morris v. Wilson, 97 Cal. 
644, 32 P 801; Smith v. Dryden, 15 
Cal. A. 568, 115 P 455; Los Angeles 
Pressed Brick Co. v. Higgins, 8 Cal. 
A. 514, 97 P 414, 420. See Watterson 
v. Owens River Canal Co., 25 Cal. A. 
247, 143 P 90 (under the statute the 
contract is void, and the contractor, 
or a surety completing the work in 
his stead, is not entitled to a lien, 
his right of recovery, if any, for the 
value of the labor and materials 
furnished by him being merely a 
right to recover personal judgment 
therefor). (2) But this provision is 
omitted from the statute as amended 
by St. (1911) p 1313. Bird v. Ameri- 
can Surety Co., 175 Cal. 625, 166 P 
1009; Simons Brick Co. v. Hetzel, 
(A.)) 236 PP 357;.359. .(3)- “Under the 
section as it now stands, the con- 
tract, although not filed as required 
by the statute, is a valid and sub- 
sisting contract between the owner 
and contractor, and binding upon 
them.’”’ Simons Brick Co. v. Hetzel, 
supra. 

90. Home Public Market Co. 
Fallis, 72 Colo. 48, 209 P 641. 

[a] Personal right of action.—A 
statute providing that one whose 
contract is not filed and registered 
shall not be entitled to a lien does 
not take away the right of action 
personally against the one with 
whom the contract was made. Da- 
vidson v. Campbell, 5 Man. 250. 

Former rule in California see su- 
pra note 89 [a]. 

91. Hubbard v. Lee, 6 Cal. A. 602, 
92 P 744. 

92. Johnson v. Amarillo Impr. Co., 
88 Tex. 505, 31 SW 503; Guarantee 
Sav., ete., Co. v. Cash, (Tex. Civ.’ A.) 
87 SW 749; June.v. Doke, 35 Tex. Civ. 
A. 240, 80 SW 402; Farmers’, etc., 
Nat. Bank v. Taylor, (Tex. Civ. A.) 
40 SW 876, 966; Strang v. P 
(Civ. A.) 34 SW 666 [aff 89 Tex. 
35 SW _1054]; Phelps, ete., Windmill 
oe v. Parker, (Tex. Civ. A.) 30 SW 

93. 


Vv. 


ray, 
525, 


See cases supra note 92, 
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§§ 133-136] 


the owner is concerned, as being intended only to 
protect the contractor as against subsequent pur- 
chasers, mortgagees, and lienholders in good faith 
without notice, by furnishing constructive notice 


to them.°* 
{§ 134] 5. Construction. 


reference to each other.®® 


construed the contract. 


[§ 1385] 6. Statutory Notice by Owner of Non- 
Under some statutes, 
where the owner knows that buildings are being 
erected or improvements are being made on his prop- 
erty, his estate is subject to a mechanie’s lien, un- 
less within a specified time after obtaining such 
knowledge he gives notice that he will not be respon- 
sible therefor,® it being expressly provided by such 


responsibility’—a. In General. 


94. See cases supra note 92. 

95. Barber Vv. Herring, (Tex. 
Commn. A.) 229 SW 472 [rev (Civ. 
A.) 203 SW 142]. 

96. Barber v. Herring, supra. 

97. Ark.—Marianna Hotel Co. v. 
Livermore Fdy., etce., Co., 107 Ark. 
245, 154 SW 952, 
ree ert aed v. Valentine, 3 Colo. 

Iowa.—Lamb v. Hanneman, 40 Iowa 
41; Jones v. Swan, 21 Iowa 181. 

Kan.—M. R. Smith Lumber Co. v. 
Russell, 938 Kan. 521, 144 P 819. 

Sierras v. Norris, 13° Minn. 
455. 

Mo.—Progress Press Brick, etc., Co. 
v. Gratiot- Brick, etc:, €o.,. 151° Mo: 
501, 52 SW 401, 74 AmSR BBT; Bruns 
Vv. ‘Braun, 35 Mo. A. 337; Page Vv. 
Bettes, 17 Mo. A. 366. 

Oh,.—Hazard Powder Co. v. Loomis, 
aolsh: 644, 138 Oh. Dec. (Reprint) 


Wash.—Nason Vv. Northwestern 
Milling, etc., Co., 17 Wash. 142, 49 
eZ Sipe 

Entirety of contract: 

As affecting time for filing claim or 

statement see infra § 236. 
Evidence of: 

Presumptions see infra § 646. 

Weight see infra § 681. 

98. Briggs v. Titus, 7 R. Ll 441. 

99. Griffin v. Shamburger, (Tex. 
Civ. A.) 262 SW 144. 

1. Griffin v. Shamburger, supra. 

2. Failure to object to improve- 
ment generally see supra §§ 88, 95, 
D2 LES. 

3. . S.—Arctic Lumber Co. v. 
Borden, 211 Fed. 50, 127 CCA 486 
[certiorari den 235 U. S. 704 mem, 35 
SCt 209 mem, 59 L. ed. 433 mem] 
(Alaska statute). 

Alaska.—Turner  v. 
Alaska 118; Cribb v. 
Alaska 250. 

Cal.—Allen v. Wilson, 178 Cal. 674, 
174 P 661; Pacific Sash, etc., Co. v. 
Bumiller, 162 Cal. 664, 124 P 230, 41 
LRANS 296; Ah Louis v. Harwood, 
140 Cal. 500, 74 P 41; Hines v.\ Miller, 
122 Cal. 517, 55 P 401; Evans v. Jud- 
son, 120 Cal. 282, 52 P 585; Marchant 
Vonhlaves, 120" Cals 1375, 52.0R) 154: 
Santa Monica Lumber, etc., Co. v. 
Hege, 119 Cal. 376, 51 P 555; Hamil- 
ton v. Delhi Min. Co., 118 Cal. 148, 
50 P 378; Santa Cruz Rock Pavement 
Co, v. Lyons, 117 Cal. 212, 48 P 1097, 
59 AmSR 174; Palmer v. Lavigne, 104 
Cal, 305.37, P "115; Avery v. Clark, 87 
Cal, 619, 25.,P 919, 92 AmSR 272; 
Harlan v. Stufflebeem, 87 Cal. 508, 
25 P 686; West Coast Lumber Co. v. 
ge 86 Cal. 335, 24 P 993; Jewell 

McKay, 82 Cal. 144, 23 P 139; Sil- 
vestee v. Coe Quartz Mine Co., 80 


Enstrom, 5 
Caskey, 4 


Two or more contracts 
or instruments entered into as parts of one trans- 
action will be read together®® and construed with 
Various contracts have 
been held to be entire®’ or not entire.°s 
prepared on a blank form has been construed to 
require only the furnishing of materials and not 
the building of a house, where the blanks in that 
part of the form relating to the building of a house 
were not filled in®® and the parties themselves so 
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have no bearing 


does not grow 


A contract | estoppel.® 


made.!° 


eral. 
person who has 


Cal. 510, 22 P 217; West Coast Lum- 
ber Co. v. Newkirk, 80 Cal. 2:75, 22 
P 231; Lothian v. Wood, 5d) Cal. 159; 
Phelps v. Maxwell’s Creek Gold Min. 
Co., 49 Cal. 336; Moore v. Jackson, 49 
Cal. 109; Fuquay v. Stickney, 41 Cal. 
583; Western Well Works, Inc. v. 
California Farms Co., 60 Cal. A. 749, 
214 P 491; Fresno Loan, etc, Bank 
v. Husted, 5 Cal. Unrep. ‘Cas. 715, 49 
Pa LISS Santa Monica Lumber, ete., 
Co. v. Hege, 5 Cal. Unrep. Cas. 628, 
48 P 69; Dunlop v. Kennedy, 4 Cal. 
Unrep. Cas. 196, 34 PB. 92. 
Colo.—Johnson v. Stover, 71 Colo. 
445, 207 P 595; Stewart Vv. Talbott, 58 


Colo. 5Gss 146 P rere AnnCas1916C 
1116; Seely ve Neill, Sie COLO LOS; 
86 P 334. 

Mass.—Shaw v. ‘Tompson, 105 
Mass. 345. 


Minn.—Congdon y. Cook, 55 Minn. 
1p. 56, NW 253; Wheaton v. Berg, 50 
Minn. 525, 52 NW 926; Martin Lum- 
ber Co. v. Howard, 49 Minn. 404, 52 
NW 34; Kraus v. “Murphy, 38 Minn. 
422, 38 ‘NW 112. 


Nev.—Gould v. Wise, 18 Nev. 253, 
BIE) 

N, M.—Post v. Miles, 7 N. M. 317, 
34 P 586. 


Or.—Marshall v. Cardinell, 46 Or. 
410, 80 P 652; Title Guarantee, etc., 
Co. v. Wrenn,.35 Or. 62, 56 P 271, 76 
AmSR 454; Hunter v. Cordon, 32 Or. 
443, 52 P 182; Allen v. Rowe, 19 Or. 
TSE eRe 2 Oa Te 

Wash.—Cutter v. Striegel, 4 Wash. 


346, 30 P 326; Spokane Mfg., etc., 
COnave McChesney, 1 Wash, 609, 21 
PLoS. 

Alta.—Scratch v. Anderson, 11 


Alta. L. 55, 33 DomLR 620, 16 West 
LR 145, [1917] 1 WestWkly 1340, 
2 Alta. L. 109 [app dism 44 Can. S. C. 
86]; Revelstoke Saw Mill Co. vy. 
Alberta Bottle Co., 9 Alta. L. 155; 
Rohl v. Pfaffenroth, 31 WestLR 197. 

[a] “The two-fold purpose of the 
section [St. (1906) c 21 § 11] is ob- 
vious. It is to give to a contractor, 
who otherwise might have the mis- 
taken idea that he was doing the 
work in hand for the owner of the 
lJand, notice to the contrary, so that 
he may with his eyes open to the 
facts elect whether or not he will 
proceed with it on the personal lia- 
bility of him by whom he is em- 
ployed, and at the same time to work 
a statutory estoppel against an 
owner who stands by while the 
work is being done to his knowledge, 
and says nothing.’’ Johnson v. But- 
ler, 7 Alta. L. 427, 429, 22 DomLR 


347. 

4 U. S.—Arctic Lumber Co. v. 
Borden, 211 Fed. 50, 127 CCA 486 
[certiorari den 235 U. S. 704 mem, 85 


Other courts, 
the opinion that the lien created by such statutes 
is not founded on estoppel,® but rather on the pre- 
sumption of consent raised by the statute on failure 
of the owner to give the prescribed notice after 
acquiring knowledge that the improvement is being 
At any rate, under such statutes, the legal 
effect of a failure of the owner to give notice after 
acquiring knowledge is, so far as a lien is concerned, 
the same as if he had expressly and affirmatively 
authorized, contracted for, or consented to the mak- 
ing of the improvement.!! 

[§ 136] b. Application of Statutes—(1) In Gen- 
The statutes under consideration apply to a 
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statutes that, where the owner, with knowledge of 
the improvement, fails to give the prescribed notice, 
the improvement shall be held to have been made at 
his instance or request or by his 
as to subject his interest to liens.° 


authority,* so far 
Such statutes 
on the question of personal liability 


for the labor performed or material furnished.® 
Some courts state that a lien under such statutes 


out of contract’ but arises from 
however, have expressed 


not caused the improvement to be 
SCt 209 mem, 59 L. ed. 483 mem] 


(Alaska). 

Alaska.—Turner y. Enstrom, 5 
Alaska 118. 

Cal.—S. H. Harmon Lumber Co. v. 
Brown, 165 Cal. 193, 131 P 368; 


Krenwinkel v. Henne, 42 Cal. A. 580, 
By 1S Nari 

Colo.—Johnson vy. Stover, 71 Colo. 
445, 207 P 595. 


Minn. —Dower Lumber Co; Ve 
Rodewald, 157 Minn. 314; 196 NW 
473; Fauser v. McElroy, 157 Minn. 


116, 195 NW 786; Berglund v. Abram, 
148° Minn. 412, 182 NW 624. 

Can, —Limoges v. Scratch, 44 Can. 
S. C. 86 [dism app 11 Alta. L. 55, 33 
DomLR 620, 16 WestLR 145, [1917] 
iL West Wkly 13405. 2; .Alta. iby 109]. 

Alta.—Revelstoke Saw Mill Contre 
Alberta Bottle Co., 9 Alta. L. 155; 
Prentice v. Brown, 7 Alta. L. 454, 17 
DomLR 36, 28 WestLR 226, S West 
Wkly 989. 

And see cases supra note 38. 

[a] Part or all of improvement.— 
“The fact that the improvement had 
been partially completed before the 
bank became aware of it does not 
affect the application of the rule. 
The statute declares that the ven- 
dor shall be deemed to have author- 
ized the improvement, not that he 
shall be deemed to have authorized 
so much of it as is made after he 
knows that it is being made.” Dower 
Lumber Co. v. Rodewald, 157 Minn. 
314, 317, 196 NW 473. 

5. See cases supra note 38, 

6 Marchant v. Hayes, 120 Cal. 
137, 52 P 154; Phelps v. Maxwell's 
Creek Gold Min. Co., 49 Cal. 336; 
Hickman v. Freiermuth, 21 Cal. A. 
629, 132 BP 772; Peterson v. Freier- 
muth, 17 Cal--A. 609,121 2 299. 

7. Stewart v. Talbott, 58 Colo. 563, 
146 P 771, AnnCas1916C 1116. 

8. Gentle v. Britton, 158 Cal. 328, 
Wi P93) Raischs v., Helfrich, 4% Cali 
A. 494, 190 P 848; Stewart v. Talbott, 
58 Colo. 563, 146 P 771, AnnCas1916C 
1116; Johnson v. Butler, 7 Alta. L. 
427, 22 DomLR 347 

9. Dower Lumber Co. v. Rodewald, 
157 Minn. 314, 196 NW 473. Compare 
Fauser v. McElroy, 157 Minn. 116, 
120, 195 NW 786 “failure by the 
owner, after knowledge of an im- 
provement going on, to post and keep 
posted the notice provided, creates an 
equitable estoppel’). 

10. Dower Lumber Co. v. Rode- 
wald, 157 Minn. 314, 196 NW 473. 

11. S. H. Harmon Lumber Co. vy. 
Brown, 66. Cal, Hos sels Pa sess 
Krenwinkel vy. Henne, 42 Cal. A. 580, 


183 P 957; Dower Lumber Co. v. 
Rodewald, 157 Minn. 314, 196 NW 
473. 
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made,!2 but who has knowledge of the making of 
the improvement,!* and is the owner™ of the legal 
title!® or has an interest in the land’® otherwise than 
They do not apply 
to a person who causes the building to be con- 
structed!* or who contracts for the improvement,'® 
directly or indirectly.?° or at whose instance*! or 
request?? the improvement is in fact made; the in- 
terest of such a person is liable to a mechanic’s 
lien under other statutes? and he cannot relieve 
such interest from liability by giving the statutory 
notice that he will not be responsible.*4 
a few statutes of this nature are construed to refer 
only to an owner who has become liable under other 
statutes®® and wishes to terminate his liability?® and 
prevent it from extending to labor or material fur- 
nished after the giving of the notice.?? 
apply to a lessor,?® unless he has entered into a 


as a lienor or encumbrancer.'* 


12. S. H. Harmon Lumber Co. v. 
Brown, 165- Cal. 193, 131 P 368. 

[a] A person who has given per- 
mission (1) for the making of the 
improvement has not “authorized” it 
and consequently is within a statute 
providing that a person who has not 
authorized the improvement may 
protect his interest from _ liens 
by giving notice that the improve- 
ment is not being made at his in- 


stance Wallinder v. Weiss, 119 
Minn. 412, 416, 1838 NW 417. (2) 
“ ‘Authorized’ here means authorized 


by contract with, or by direction, or 
at the instance of the owner or 
person interested, and not merely by 
his permission or consent at the 
instance of a tenant or vendee.” 
Wallinder v. Weiss, supra. 


13. See infra § 137. { 

14. Allen v. Wilson, 178 Cal. 674, 
174 P 661; Fauser v. McElroy, 157 
Minn. 116, 195 NW 786. 

15. West Coast Lumber Co. v 


Newkirk, 80 Cal. 275, 22 P 231; Title 
Guarantee, ete., Co. v. Wrenn, 35 
Or. 62, 56 P 271, 76 AmSR 454. 

16. Allen v. Wilson, 178 Cal. 674, 
174-P 661; Berglund v. Abram, 148 
Minn. 412, 182 NW 624. 

{a] A part owner (1) is within 
such a statute (Boscus v. Bohlig, 
173 Cal. 687, 162 P 100; Berglund v. 
Abram, 148 Minn. 412, 182 NW 624), 
(2) and his interest may be subjected 
to a lien for the entire cost of the 
improvement (Berglund v. Abram, 
supra). (3) A tenant in common is 
within the statute. Seely v. Neill, 37 
Colo. 198, 86 P 334. 

17. Fauser v. McElroy, 157 Minn. 
116, 195 NW 786; Berglund v. Abram, 
148 Minn. 412, 182 NW 624. 

18. West Coast Lumber Co. v. 
Newkirk, 80 Cal, 275, 22 P 231; 
Myers v. Joseph A. Strowbridge Wst. 
Co., 82 Or. 29, 160 P 135; Title Guar- 
antee, etc., Co. v. Wrenn, 35 Or. 62, 
56 P 271, 76: AmSR 454. 

19. Stewart v. Talbott, 58 Colo. 
563, 146 P 771, AnnCasl916C 1116; 


Verdi Lumber Co. v. Bartlett, 40 
News! 01 71615 RP) 933° 
20. Miller v. Davis, 26 Colo. A. 


483, 145 P 714. 

[a] Contract on behalf of owner. 
—The statute does not apply where 
there is a valid recorded contract 
made on behalf of the owner with his 
knowledge and consent. Pacific Mfg. 
Co. v. Perry, 31 Cal. A. 274, 160 P 246. 

21. Arctic Lumber Co. v. Borden, 
211 Fed. 50, 127 CCA 486 [certiorari 
den 235 U. S.. 704 mem, 35 SCt 209 
mem, 59 L. ed. 4833 mem] (Alaska). 

22. Scratch v. Anderson, 11 Alta. 
L. 55, 383 DomLR 620, 16 WestLR 
145, [1917] 1 WestWkly 1340, 2 Alta. 
L. 109 [app dism 44 Can. S. C. 86]. 

23. See supra § 73. 

24 -Arctic Lumber Co. v. Borden, 
211 Fed. 50, 127 CCA 486 [certiorari 
den 235 U. S. 704 mem, 35 SCt 209 
mem, 59 L. ed. 433 mem] (Alaska 
statute); Verdi Lumber Co. v. Bart- 
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However, 


The statutes 


lett, 40 Nev. 317, 161 P 933. 

25. Metz v. Critcher, 86 S. C. 348, 
68 SE 627. See Metz v. Critcher, 83 
S. C. 396, 65 SE 394 (decided on a 
prior appeal of the same case, and 
holding that the owner mentioned in 
the statute under consideration is 
not the same as the owner mentioned 
in other statutes, and that the stat- 
ute in question refers to an owner 
who has acquired the rights of the 
owner alluded to in other statutes). 


26. Metz v. Critcher, 86 S. C. 348, 
68 SE 627. 

27. Metz v. Critcher, supra. 

28. Leoni v. Quinn, 189 Cal. 622, 


209) P5513) Pacific ashy ‘ete; "Co. v. 
Bumiller, 162 Cal. -664, 124 P 230, 41 
LRANS 296; Clark Hardware Co. v. 
Centennial Tunnel Min. Co.; 22 Colo. 
A, 174, 123 P 322; Dailey v. Cremen, 
80 Or tse T92°156 P7197, 

“Where materials are actually fur- 
nished and used by the lessee in the 
construction or alteration of a build- 
ing, and the landlord has. knowledge 
of that fact and fails to give the no- 
tice prescribed by the statute, his 
interest in the property is subject to 
the lien.” Dailey v. Cremen, supra. 

{a] “No exception is made in fa- 
vor of owners who have contracts 
that the lessee shall be responsible 
for alterations made and that the 
owner shall not be responsible there- 
for.”  Pacifie: Sash. ete; Cos v2 Bue 
miller, 162 Cal. 664, 667, 124 P 230, 
41 LRANS 296. 

[b] Right of tenant to remove 
puilding.—A landlord who has failed 
to post the required notice cannot be 
heard to say that the tenants have 
the right to remove the building at 
the expiration of their term, and 
thereby deprive the materialmen of 
their liens on his land for material 
furnished for the building. West 
Coast Lumber Co. vy. Apfield, 86 Cal. 
335, 24 P 993. 

29. Stewart v. Talbott, 58 Colo. 
563, 146 P 771, AnnCasl1916C 1116. 

[a] Notice ineffectual—Where a 
tenant contracts with the landlord 
to build or repair buildings for com- 
pensation to be made by the landlord, 
either in money or the occupation and 
use of the premises, the tenant is the 
landlord’s agent, and notice by the 
landlord to the mechanics that they 
must look to the tenant for compen- 
sation does not destroy their right to 
the security of the building. Hall v. 
Parker, 94 Pa. 109 [aff 14 Phila. 619]. 

30. estern Lumber, etc., Co. v. 
Merchants’ Amusement Co., 13 Cal, A. 
4,108 P 891; Myers v. Joseph A. Strow- 
bridge Hst. Co., 82 Or. -29, 160 P 135. 

31. Arctic Lumber Co. v. Borden, 
211 Fed. 50, 127 CCA 486 [certiorari 
den 235 U. S. 704 mem, 35 SCt 209 
mem, 59 L. ed. 433 mem] (Alaska 
statute). 

@2. Fauser v. McElroy, 157 Minn. 
116, 195 NW 786. 

33. EFauser v. McHlroy, supra; 
Minneapolis Plumbing Co. v. Arcade 
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contract with reference to the improvement,”® or 
has caused the improvement to be made through the 
lessee as his agent,®° or the improvement is made 
at his instance.*? 
visions of some statutes they do not apply to the 
lessor in respect of repairs made by, or at the in- 
stance of, the lessee,?? yet under such statutes a 
mechanie’s lien attaches to the lessor’s interest for 
improvements other than repairs unless, after ac- 
quiring knowledge that they are being made, he pro- 
tects himself in the manner prescribed by statute.?? 
Also the statutes may be applicable to a lessee.%+ 
While there is some authority to the contrary,** the 
statutes are generally held to apply to a vendor 
under an executory contract of sale,** even though 
the purchaser does not have the right of posses- 
sion.*? On the other hand, the statutes do not apply 
to the holder of a vendor’s lien®® or a mortgagee ;*° 


While by virtue of express pro- 


Inv. Co., 124 Minn. 317, 145 NW 37; 
Wallinder v. Weiss, 119 Minn. 412, 
138 NW 417; Congdon vy. Cook, 55 
Minn. 1, 56 NW 253. 

34. Prentice v. Brown, 7 Alta. L. 
454, 17 DomLR 36, 28 WestLR 226, 
6 WestWkly 989. 

35. Johnson v. Scliday, 19 N. D. 
463, 126 NW 99. See St. Paul, ete., 
Lumber Co. v. Bolton, 5 Wash. 763, 
32 P 787 (where a person purchases 
land by taking a bond for a deed 
duly recorded and erects a building 
thereon, the owner of the legal title, 
although he has not posted the no- 
tice referred to in St. § 1761, has a 
lien on land superior to the lien for 
materials furnished subsequent to 
the recording of the bond, since such 
owner stands in the same position as 
if he had conveyed the land outright 
and taken a mortgage back, and the 
purchaser of the bond title and not 
the owner of the legal title is the 
owner referred to in the statute). 

36. Seely v. Neill, 37 Colo. 198, 86 
P 334; Dower Lumber Co. v. Rode- 
wald, 157 Minn. 314, 196 NW 473; 
Fauser v. McElroy, 157 Minn. 116, 
195 NW 786; Henning v. McAdam, 
155 .Minn. 194, 193 NW 124; Rohl v. 
Pfaffenroth, (Alta.) 31 WestLR 197. 

37. Fauser v. McElroy, 157 Minn. 
116, 122, 195 NW 786. 

“No distinction is to be found in 
our mechanics’ lien statute between a 
vendor who has turned over posses- 
sion to his vendee and one who has 
not. If either knows that the land 
sold is being improved, the notice 
prescribed must be given or mechan- 
ics’ liens may attach to his estate 
therein.”” Fauser v. McElroy, supra. 

33. Kuschel v. Hunter, 5 Cal. Un- 
rep, Cas. 793, 50. P 39%. “See*Hay- 
ward Lumber Co. v: Hammond, 
(Alta.) 70 DomLR_ 856, [1922] 3 
WestWkly 1176 (Mechanics’ Lien Act 
§ 9, providing that a mechanic’s lien 
is prior to a vendor’s lien under an 
agreement for the purchase of land, 
as against the increase in value of 
the land by reason of the works or 
improvements, but not further unless 
the same are done at the request of 
the vendor in writing, is inconsistent 
with Mechanics’ Lien Act § 11, pro- 
viding that such works and improve- 
ments shall be held to have been 
constructed at the request:-of an 
owner who, having knowledge of the 
fact of their construction, fails to 
post a notice that he will not be re- 
sponsible for them; and as the for- 
mer expresses a particular intention 
and the latter _a general intention, 
the cases provided for by the former 
constitute an exception to the gen- 
eral provisions of the latter and, 
therefore, the interest of an unpaid 
vendor is subject to a mechanic’s 
lien only to the extent of the increase 
in value, unless the work done or 
materials furnished were at his writ- 
ten request). 

39. Williams v. Santa Clara Min, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


=. 
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but it has been held otherwise as to the holder of a 
deed of trust given to secure a debt,‘ especially 
where, by virtue of an agreement between the par- 
ties, the improvement is to be made as a joint enter- 
prise and both are in fact interested in the prop- 
erty.*! It is of course essential to the application 
of* the statutes that the work done shall be of a 
henable character.*? 

[§ 137] (2) Knowledge. Knowledge on the part 
of the owner, or person having an interest in the 
property, is necessary in order to render the stat- 
utes under consideration applicable.4? However, 
actual,** absolute,*® or full and detailed#* knowledge 
on his part is not required; it is sufficient if he has 
constructive knowledge,* that is, notice of such facts 
and circumstances as would put a prudent man upon 
inquiry as to the nature and extent of the work 
being done.*® It is held in some eases that the 
knowledge necessary is knowledge of the fact of 
construction*® acquired during the course thereof ;°° 
and that knowledge merely of an intention to con- 
struct®! or knowledge acquired only after the com- 
pletion of the construction®? is not sufficient; but 
in other cases it is held that a vendor will be held 
to have knowledge of improvements by the vendee 
where the contract of sale required them to be 
made;°* that a lessor is chargeable with constructive 
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notice of lienable improvements made by a lessee 
where the lease requires the making of such improve- 
ments ;°4 and that acceptance of the work conclu- 
sively establishes knowledge thereof.*° Knowledge 
on the part of an agent of the owner possessing 
general authority in respect of the property, or the 
interest of the owner therein, is chargeable to the 
owner ;°* but the knowledge of the husband of the 
owner is not notice to her in the absence of evidence 
that he is her agent.®? In the case of a corporation, 
knowledge on the part of an officer,°* agent,°® or 
general manager,®® but not the knowledge of a 
director,®+ is attributable to it. 

[§ 138] c. Compliance with Statutes. Strict com- 
pliance with a statute of the character under con- 
sideration is necessary to relieve an owner from 
responsibility in a case falling within its terms.® 
The usual requirement is that a notice of nonrespon- 
sibility shall be posted in a conspicuous place in the 
building or on the property.®? The notice prescribed 
by statute may be given on any day the work is. in 
progress,°* provided it is given within the time 
limited after acquiring knowledge of the improve- 
ment.®> Some statutes require the notice to be kept 
posted during the performance of the labor or the 
furnishing of the materials,®°* but other statutes do 


Assoc., 66 Cal. 193, 5 P 85; Kuschel 
w. Hunter, 5 Cal. Unrep. Cas. 793, 50 
P 397; Martin Lumber Co. v. Howard, 
49 Minn. 404, 52 NW 34; Stearns- 
Roger Mfg. Co. v. Aztec Gold Min., 
etew (Cor) 44 N.M..3 0057-93) Pr 706: 
Capital Lumbering Co. v. Ryan, 34 
Or< 73,54 P 1098. 

40. Fuquay v. Stickney, 41 Cal. 583. 

41. City Lumber Co. v. Brown, 46 
Cal. A. 603, 189 P 830. ‘ 

42. Moses v. Pacific Bldg., Co., 58 
Cal. A. 90, 207 P 946. 

{a] Particular statutes have been 
held to apply to: (1) Alterations and 
repairs, aS well as_ construction. 
Roll v. MacLean, 6 Alta. L. 250, 13 
DomLR 579, 25 WestLR 358, 5 West 


Wkly 33. (2) Work done in improv- 
ing a street in front of a lot. Raisch 
Veenelelfirich. 47) Cali vA 4945 S1'96l aI 


848 [dist Santa Cruz Rock Pavement 
Co. v. Lyons, 117 Cal. 212, 48 P 1097, 
59 AmSR 174, on the ground that the 
latter case was decided under Code 
Civ. Proc. § 1192 before it was 
amended in 1911]. 

Claims for which lien may be ac- 
quired generally see supra §§ 31-72. 

43. Moses v. Pacific Bldg., Co., 58 
Cally ~A= ~90,. 207. RP’ 946; "McCray iv. 
Wotkyns, 41 Cal. A. 449, 182 P 972; 
Corey v. H. P. Cummings Constr. Co., 
118 Me. 34, 105 A 405; Dailey v. 
Cremen, 80 Or. 183, 156 P 797; Allen 
v. Rowe, 19 Or. 188, 23 P 901; Cutter 
v. Striegel, 4 Wash. 346, 30 P 326. 

[a] Knowledge sufficient to create 
estoppel.—The presumption of con- 
sent created by the statute applies 
only where the owner of the premises 
has such knowledge of the perform- 
ance of the labor and the furnishing 
of the materials as would, by his 
silent acquiescence in the improve- 
ment, create an estoppel against his 
right to claim a want of consent. 
Christianson v. Hughes, 18 N. D. 282, 
122 NW 384, 138 AmSR 762. 

44. Raisch v. Helfrich, 47 Cal. A. 
494, 190 P 848. 

45. Gentle v. Britton, 158 Cal. 328, 


iE Ii see 
4S. Perazzi v. Doe Est. Co., 40 
Cally AL S6Li, U8 Pesos" SDaileys vy. 


Cremen, 80 Or. 183, 156 P:797. 


47. Boscus v. Bohlig, 173 Cal. 687, 
162 P 100; S. H. Harmon Lumber 
GoM wi Brow n,-16b" Cals G93, 131, P 
868: Raisch v. Helfrich, 47 Cal. A. 


494, 190 P 948. 

48. S. H. Harmon Lumber Co. v. 
Brown, 165 Cal. 193, 131 P 368; Na- 
tional Lumber Co, v. Whalley, 162 


Cal. 224, 121 P 729; Gentle v. Brit- 
ton, 158 Cal..328, 111 P 9; Western 
Well Works, Inc. v. California Farms 
Co., 60 Cal. A. 749, 214 P 491; Raisch 
Wesstlelirich,: 4m iCal, ¢ Avs (494. 1907 -P. 
848; Perazzi v. Doe Est. Co., 40 Cal. 
AS 617; 28h P 398: 

[a] Unconfirmed information. — 
The owner has the requisite knowl- 
edge when he receives information 
of the making of the improvement 
but does not confirm it by personal 
inspection. Jackson Water Supply 
Co. v. Bardeck, 8 Alta. L. 305, 21 
DomLR 761, 31 WestLR 151, 8 West 
Wkly 468. 

49. Johnson v. Butler, 7 Alta. L. 
427, 22 DomLR 347. 

50. Johnson v. Butler, supra. 

51. Johnson v. Butler, supra. 

52. Johnson y. Butler, supra. 

53. Althen v. Tarbox, 48 Minn. 18, 
50 NW 1018, 31 AmSR 616. 

54. S. H. Harmon Lumber Co. v. 
Brown, 165 Cal. 193, 131 P 368. And 
see Wilson v. Gevurtz, 83 Or. 91, 163 
P 86, LRAI1917D 575 (conceding, 
without deciding, that a covenant in 
the lease obligating the tenant to 
make repairs is sufficient to charge 
the owner with constructive notice 
of the work done in its fulfillment), 

55. Boscus v. Bohlig, 173 Cal. 687, 
162 P 100. : 

56. Fisher v. McPhee, etc., Co., 24 
Colo. A. 420, 1385 P 132; Henning v. 
McAdam, 155 Minn. 194, 1983 NW 124. 


57. McCray v. Wotkyns, 41 Cal. 
A. 449, 182 P 972. 

58. Phelps v. Maxwell’s Creek 
Gold Min. Co., 49 Cal. 336 (presi- 


dent); Western Well Works, Inc. v. 
California Farms Co., 60 Cal. A. 749, 
214 P 491. 


59. Gould v. Wise, 18 Nev. 253, 3 
Le BAN) 

60. Stearns-Roger Mfg. Co. v. Az- 
tec Gold Min., etc., Co., 14 N. M. 300, 
93 P 706. 

61. Lothian v. Wooé, 55 Cal. 159. 


62. Pasqualetti v. Hilson, 43 Cal. 
AL TLSS18bP, 6932 

63. Turner v. Enstrom, 5 Alaska 
118; Seely v. Neill, 37 Colo. 198, 86 
P 334; Gould v. Wise, 18 Nev. 253, 
3 P 30; Title Guarantee, etc., Co. v. 
Wrenn, 85 Or. 62, 56 P 271, 76 AmSR 
454. 

{a] A notice is posted in a con- 
spicuous place where it is posted on: 
(1) A wall of a building at a point 
easily visible from the sidewalk. 
Wilson v. Gevurtz, 83 Or. 91, 163. P 
86, LRA1I917D 575. (2) The front of 


a building on a public street, and its 
position is such that it would be 
readily observed by persons enter- 
ing the building, both by the stair- 
way and on the first floor. Marshall 
v. Cardinell, 46 Or. 410, 80 P 652. 

[b] A notice is not posted in a 
conspicuous place where it is posted 
or placed: (1) In a closed building 
which is locked the greater part of 
the time. Silvester v. Coe Quartz 
Mine Co., 80 Cal. 510,.22 P 217. (2) 
On a partition wall several feet back 
from the street where it would not be 
likely to be seen. Nottingham v. 
Bie ona nick, 88 Or. 495, 57 P 195, 63 

822. fo) 

64. Gentle v. Britton, 158 Cal. 328, 
gba ae ee 

65. Gentle v. Britton, supra. 

[a] Knowledge of actual or in- 
tended construction.—(1) Code Civ. 
Proc. § 1192 at one time provided 
for the giving of notice within a 
certain number of days after obtain- 
ing knowledge of the construction 
or the intended construction, but it 
was held that, although the owner 
had knowledge of the intended con- 
struction, yet the posting of notice 
by him within the prescribed period 
after obtaining knowledge of the 
actual commencement of the work 
was sufficient. Birch v. Magic Tran- 
Sit Coz, 139\ Cak (496. (372) 238. @e- 
fraining from deciding whether the 
posting of notice within the pre- 
seribed period after obtaining knowl- 
edge of the intended construction 


would be sufficient in all cases). But 
see Western Lumber, etc., Co. v- 
Merchants’ Amusement Co., 13 Cal. 


A. 4, 108 P 891 (dictum that the stat- 
ute does not give to the owner two 
periods at which he may give the 
notice; that where he has Knowledge 
of the intention to build, he must act 
on that knowledge, and post the no- 
tice within the prescribed period, 
and where he has no knowledge of 
the intention he must move with like 
promptness on Jearning of the fact of 
construction). - (2) The words “in- 
tended construction” were eliminated 
from the statute by amendment in 
1911, and under the amended statute 
the owner may escape liability by 
posting notice within the time limited 
after knowledge of actual improve- 
ments. Whiting-Mead Commercial Co. 
v. Brown, 44 Cal. A. 371, 186 P 386. 

66. Fauser v. McElroy, 157 Minn. 
116, 195 NW 786; Kraus vy. Murphy, 
38 Minn, 422, 38 NW 112. 
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not contain such a requirement,®’ and under the 
latter statutes it is sufficient if the notice is posted 
in good faith with the intent and purpose that it 
shall remain as long as the notice would remain 
in a place of that nature under ordinary condi- 
In some states, the statutes require not 
only the posting of the notice,®® but also the filing 
of a verified copy thereof in a specified county 
office.”° Orally forbidding the performanee of labor 
will not prevent a lien from attaching therefor where 
the statute requires notice in writing;’? and mere 
knowledge on the part of the lien claimant that 
the owner intends or desires to avail himself of 
the exemption offered by the statute is not suffi- 
cient to debar him from the enforcement of his 
the exemption offered by the statute is not suffi- 
cient to create an estoppel against him.** 

[§ 139] E. Persons Entitled to Lien’*—1. In Gen- 
A mechanie’s lien can be acquired only by 
a person who is within the class or one of the classes 


tions.® 


eral. 


67. Turner v. Enstrom, 5 Alaska 
118; Marshall v. Cardinell, 46 Or. 
410, 80 P 652. ‘ 

68. Marshall v. Cardinell, supra. 

69. See supra text and note 63. 

70. Pasqualetti v. Hilson, 43 Cal. 


AG lS doo & 693. 

{a] An acknowledgment is not 
equivalent to ae verification, and 
hence does not comply with the re- 
quirements of the statute. Pasqua- 
ae v. Hilson, 43 Cal. A. 718, 185 P 
Nate Shaw v. Tompson, 105 Mass, 


72.  Geoni’v. Quinn, 189 Cal. 622, 
PRUE) LEYS IYAs 

“It is earnestly contended that ac- 
tual knowledge must be held to be 
the equivalent of the notice pre- 
scribed by the Code. To so hold 
would be to hold in effect that the 
giving of an informal verbal notice 
would be a substantial compliance 
with the requirements of the section. 
This would amount to a repeal of the 
express provisions thereof which re- 
quire the posting of a formal notice 
in writing and specifying what it 
must contain, and further require 
that a verified copy thereof must be 


filed for record.” Leoni vy. Quinn, 
supra. 
[a] Application of rule.—Where 


the owner of premises posted a writ- 
ten notice in compliance with the 
statute but failed to comply with the 
exact requirements of the statute, as 
to the filing or recording of a veri- 
fied copy of such notice, he is liable 
to persons furnishing labor and ma- 
terials at the request of lessees of 
the premises, although such persons 
had actua! knowledge of the posting 
of the notice of nonliability. Pas- 
qualetti v. Hilson, 43 Cal. A. 718, 185 
Po ose 

73. Leoni v. Quinn, 189 Cal. 622, 
PROS) A “ysyal 

74. Cross references: 
Architect see supra § 58. 
Capacity to acquire lien see supra 

ee 
Nature of claim see supra §§ 56-72. 
Superintendent see infra § 59 


75. Ala.—Geiger v. Hussey, 63 
Ala. 338. 
Ark.—Boutner v. Kent, 23 Ark. 


389; Duncan v. Bateman, 23 Ark. 327, 
79 AmD 109. 


Cal.—Williams v. Santa Clara 
MiniveNssoe. 66) Cal. 193, bir P "8b: 
Kuschel v. Hunter,s5 Cal. Unrep. 
Cas. (793, 50) P39. 

Colo.—Rara Avis Gold, etc., Min. 
Co. v. Bouscher, 9 Colo. 335, .12 7 P 
433; Barnard v. McKenzie, 4 Colo. 
251; Sayre-Newton Lumber Co. v 


Denver Union Bank, 6 Colo. A. 541, 
41 P 844; Arkansas River Land, etc., 
Co. v. Nelson, 4 Colo. A. 438, 36 P 
307; Groth v. Stahl, 3 Colo. A. 8, 30 
Pedals 


MECHANICS’ LIENS 


state.7° 


labor®® 


as artisans,*% 


Ga.—Fox v. Rucker, 30 Ga. 525. 
Ill.— Bryan v. Whitford, 66 Ill. 33; 


Rothgerber v. Dupuy, 64 Ill. 452; 
Sutherland v. Ryerson, 24 Ill. 517; 
Philip Gollner Co. vy. Hepburn, 209 


TY, A.) 525% 

Ind.—Gardner v. Sullivan Mfg. Co., 
ag Ind, Aj 60,0133 NEY 3439 Rader jx: 
A Je Barrett: Co; 59 Inds" AS 275-108 
NE 883; Toner v. Whybrew, 50 Ind. 
A. 387, 98 NE 450. 


Iowa.—Greene vy. Ely, 2 Greene 
508. 
Kan.—Potter v. Conley, 83, Kan. 


6716), pel 2 Ves 608; 

Md.—Miller v. Cumberland Cotton 
Factory, 26 Md. 478. 

N. J.—Donnelly v. Johnes, 58 N. 
J. Eq. 442, 44 A 180. 

Pa.—Jobsen v. Boden, 8 Pa. 463. 

S. C.—Williamson v. Hotel Melrose, 
1100S. Cy 1,96 SH 407. 

Tenn.—Stevens v. Wells, 4 Sneed 
387. 

ie aoe v. Sedziak, 17 Man. 
484. 

Ont.-—Garing v. Hunt, 27 Ont. 149. 

“He who relies upon the statute 
must, in order to be successful, bring 
himself within its provisions.” Ra- 
der vo'A. J.y Barrett Co;°59 Ind. A. 
27, 108 NE 883, 885. 

{a] Guarantor of contractor.—A 
person who is not a party to the con- 
tract, but merely guarantees that the 
contractor will comply with his: con- 
tract, can have no lien. Dye v. 
Forbes, 34 Minn. 13, 24 NW 309. 

Application of particular statutes 


see infra notes 76-99; §§ 140-145, 
153-160. 

76. See case infra this note. 

[a] In Georgia, the act of 1869 


only gave a summary remedy for the 
enforcement of mechanics’ and labor- 
ers’ liens when the debt was due for 
labor actually performed by claim- 
ant, and for materials furnished with 
which and upon which the labor was 
performed. Savannah, etec., R. Co. v. 
Callahan, 49 Ga. 506. 

Intent or purpose of statutes and 
extension thereof see supra § 5. 

a) Stryker ws) Cassidy, | W6nINe aye 
50, 32 AmR 262 [rev 10 Hun 18]. 

78. Sweet v. James, 2 R. I. 270. 

79. Stryker v. Cassidy, 76 N: Y. 
50, 32 AmR 262 [rev 10 Hun 18]. 

80. See infra § 141. 

81. See infra § 142. 

82. Friedman v. Hampden County, 
204 Mass. 494, 90 NE 851. 

83. See statutory provisions. 

[a] The term “artisan” does not 
include: (1) A materialman. Duncan 
v. Bateman, 23 Ark. 327, 79 AmD 109 
(person who merely sells lumber for 
a building); Huck v. Gaylord, 50 Tex. 
578. (2) A subcontractor. Huffman 
v. McDonald, (Tex. Civ. A.) 261 SW 
146. 

See statutory provisions. 
Construction and application 


[§§ 138-139 


of persons to whom the lien is given by the statute 
under which he claims.*® 
mechanics’ lien statutes confined their protection to 
a very limited class or classes of persons,’® other 
statutes, especially the later ones, are more exten- 
sive in scope,’? and the protection accorded by them 
is not confined exclusively to 
strict sense of that term‘’® or to persons who may 
be supposed to need the special protection of the 
Indeed, some of the statutes confer a len 
on ‘‘any person’’ who has performed or furnished 
or furnished material,** 
whether the lienor is the general contractor or sub- 
contractor, or simply a laborer or materialman.*? 
Other statutes, including the earlier ones, enumer- 
ate the classes of persons entitled to the lien, such 
builders,** carpenters,®? 
contractors,®? founders,’ journeymen,®* laborers,?? 
machinists,®! masons,®? materialmen,®* mechanies,°* 
subcontractors,®® and undertakers.*® 


While some of the earlier 


‘“(mechanies’’ in fhe 


irrespective of 


cartmen,°*® 


It is held that 


of statutes.—(1) Where the word 
“builder” in a statute is followed by 
the words “chief contractor’ in 
brackets, but in a subsequent statute 
the words “chief contractor” are 
omitted, the effect of the omission 
is to extend the meaning of the word 
“builder” so as to inelude subcon- 
tractors and not to limit it so as to 
exclude the principal contractor or 
to include only persons who do not 
contract directly with the proprietor. 
Galarneau v. Tremblay, Que. 
Super. 143. (2) A carpenter who has 
installed the woodwork in a house in 
execution of a verbal agreement with 
the proprietor in consideration of re- 
ceiving two dollars for each working 
day is a builder within the meaning 
of the statute. Letellier de St. Just 
Vv. Blanchette, 21) .Quer (Ko eB. Lee 
RevdeJur 178. (3) But a person who 
merely sells lumber for a building 
is not a “builder” within the meaning 
of the statute. Duncan v. Bateman, 
23 Ark. 327, 79 AmD 109 [foll Bout- 
ner v. Kent, 23 Ark. 389]. 

85. ‘See statutory provisions. 

[a] The term “carpenters” does 
not include: (1) A lumber merchant, 
Pitts=v.. Bomar, °33 Ga? 96, aX 
plesterss Fox v. Rucker, 30 Ga. 

5 


86. Equitable Real Est. Co. v. Na- 
vere Surety Co., 133 La. 448, 63 S 
104. 

87. See infra § 144. 

88. See statutory provisions. 

[a] The term does not include a 
materialman supplying material to 
another materialman. Carolina Port- 
land Cement Co. v. Hitt Lumber, etce., 


Co., 141 Tenn. 210, 208 SW 386. 
89. See statutory provisions. 
[a] Materialmen are not journey- 


men within such a statute. Stevens 
v. Wells, 4 Sneed (Tenn.) 387. 


90. See infra § 141. 
91. See statutory provisions. 
[a] The term does not include a 


person who: (1) Furnishes material 
to a _materialman. Carolina Port- 
land Cement Co. v. Hitt Lumber, ete., 
Co., 141 Tenn. 210, 208 SW 336. 
(2) Merely furnishes machinery, 
without aiding in the construction 
of the building or the installation of 
the machinery. Allman y. Corban, 
4 Baxt. (Tenn.) 74. 


92. See statutory provisions. 

[a] The term does not include: 
(1) A plasterer. Fox v Rucker, 30 
Ga. 525. (2) An owner of a mill who 
furnishes lumber. Pitts v. Bomar, 
33 Ga. 96. 

93. See infra § 142. 

94. See infra § 140. 

95. See infra § 154. 

96. See statutory provisions. 

[a] The statute does not apply to 


a person who sells materials to an 
undertaker. Greenwood v. Tennessee 
Mfg. Co., etc., 2 Swan (Tenn.) 130. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


. a person who performs manual labor.® 


§§ 189-141] 


the codification or substantial reénactment of prior 
laws which employs a specific enumeration rather 
than the prior general designation does not reduce 

or hmit the classes of persons entitled to the lien.®” 
It is also held that, while a statute specifically enu- 
merating certain classes of persons refers primarily 
to the persons designated,®* yet it also embraces a 
person who buys the labor and material which enters 
into the improvement.°? 

Lien in two capacities. Sometimes the same per- 
son is held entitled to a lien in two capacities.? 

[§ 140] 2. Mechanics. A number of statutes ex- 
pressly confer a lien on mechanies.2,. A mechanic, 
within the meaning of such statutes,’ is a person 
skilled in the practical use of tools;+ a workman 
who shapes and applies material in the building of a 
house or other structures mentioned in the statutes ;° 
The term 
does not inelude contractors,’ subcontractors, a 
scenic artist,? or a person who, although a mechanic 
by trade, contracts to do the work in question other- 
wise than in the capacity of a mechanic.’° Neither 
does the term inelude persons who merely sell, fur- 
nish, or supply materialst! or machinery,’® or who 
furnish materials to another materialman;'*? but 
under some statutes a mechanic is entitled to a 
lien for materials bought by him and placed in po- 
sition on the premises, where the services of the 
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mechanic were necessary in order to put up and fit 
together the articles so purchased, for the use for 
which they were intended.'* It has been held that 
the proprietor of a sawmill is in no sense a me- 
chanic;'® but in other cases the contrary has been 
held in respect of a person who owns a sawmill and 
machinery, and works therein, not as a mere specu- 
lator or buyer and seller of lumber, but in shaping 
and fitting lumber to be useful as materials in a 
building.1¢ 

[§ 141] 3. Laborers.t7 The mechanics’ lien stat- 
utes of different jurisdictions variously confer a 
lien on laborers,1® workmen,’® or any person per- 
forming work and labor.?° A laborer, within the 
meaning of such statutes,?! is a person who performs 
labor?? or manual labor,?* or the main ingredient 
of whose services is physical toil.2* A plasterer,” 
teamster,?* or a miner?’ is a laborer within the Lien 
Law. On the other hand, the terms ‘‘laborer’’ or 
‘“workman’’ do not include a person who simply 
sells or furnishes material,?* a scenic artist,°® or 
a person employed to act as clerk and make him- 
self generally useful.°° Also, some courts hold that 
a contractor personally performing manual labor 
is not entitled to a lien as a laborer,*! and that a 
subcontractor is not included in the terms ‘‘laborer’’ 
or ‘‘workman.’’’? However, other courts interpret 


the term ‘‘laborer’’ as used in mechanics’ lien leg- 


“97. Kerwin v. Post, 120 App. Div. 6. Stephens v. Hicks, 156 N. C.| Surety Co., 133 La. 448, 63 Si 1043 
179, 104 NYS 1005. 239, 72 SH 313, 36 LRANS 354, Ann| Harris v.. Charbonneau, 25 Que. 
98. Kerwin v. Post, supra. Cas1913A 272. And see Wager v.} Super. 180. 
fa] Thus the terms “contractor,” | Carrollton Bank, 156 Ga. 783, 120 SE 20. See statutory provisions; and 
“subcontractor,” “laborer,” and “ma-|116 (allowing a lien for labor per-} McIntyre v. MacGinniss, 41 Mont. 87, 


terialman,’ as used in a mechanics’ 
lien statute, refer primarily to the 
man who has a formal contract with 
the owner, or a subcontract with the 


P| 396 


formed by a mechanic); 
Snoqualmie Mill Co., 7 Wash. 
(it cannot be 
urged that the claim of a person who 


108 P 353, 1837 AmSR 701; Smyth v. 
566, 35} Lance, 52 Wash. 560, 100 P 995. 
successfully 21. “Ikaborer’ defined generally 
see Laborer 35 C.-J. p 926. 

22. Hihm-Hammond Lumber Co. v. 


Vincent “v. 


contractor or who performs manual| performs labor upon and about a 

labor or furnishes material. Kerwin] building is not that of a mechanic} Elsom, 171 Cal. 570, 154 P 12, AnnCas 
v. Post, 120 App. Div. 179, 104 NYS] within the meaning of the law). LOLTCY 798: 

1005. 7. Savannah, etc., R. Co. v. Grant, [a] Some. statutes define “laborer” 


99. Kerwin v. Post, supra. 
Lien of contractor for: 
Materials see infra § 146. 
Services of workmen see infra § 146. 

1. Haskell v. McClintick-Marshall 
Co., 289 Fed. 405 [mod 281 Fed. 166]; 
Thurman v. Pettitt, 72 Ga. 38. 

{a] Tllustrations.—(1) It has been 
held that a carpenter who has built 
a house under a contract with the 
owner of the land is entitled to a 
lien both as contractor and as me- 


chanic. Thurman v. Pettitt, 72 Ga. 
88 [dist. Savannah, ‘ete., R. Co. -v. 
Grant, 56 Ga. 68] (under Code § 
HOLS). (2) A person entering into 


different contracts on the same day 
and in relation to the same building 
may be a materialman under one 
contract and a contractor under the 
other contracts where the contracts 
are complete in themselves and relate 
to different classes of work or ma- 
terial and different subject matter. 
Haskell v. McClintic-Marshall Co., 
289 Fed. 405 [mod 281 Fed. 166]. 

2. See statutory provisions. 

3. “Mechanic” defined generally 
see Mechanic ante p 20. 

4 Stephens v. Hicks, 156 N. C. 
239, 72 SE 313, 36 LRANS 354, Ann 
Cas1913A 272. 

5 Stephens v. Hicks, 

fa] Other definitions.— 
nician, an artisan, artificer, one who 
practices any mechanical art, one 
skilled or employed in shaping and 
uniting materials, aS wood, metal, 
etc., into any kind of structure, ma- 
chine, or other objects, requiring the 
use of tools, or other instruments.” 
Webster Int. D. [quot Wager v. Car- 
rollton Bank, 156 Ga. 783, 787, 120 
SE 116]. 

[b] A plasterer is a mechanic 
within the Lien Law. Merrigan v. 
English, 9 Mont. 1138, 22 P 454, 5 
LRA 837. 


supra. 
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“A mecha- 


56 Ga. 68; Savannah, ete., R. Co. v. 
Callahan, 49 Ga. 506; Wooten v. 
Archer, 49 Ga. 388. But see Thurman 
v. Pettitt, 72 Ga. 38 (where plaintiff 
was deemed to sustain to the contract 
a double relation, he being not only 
a mechanic, but a contractor). 

8. Huffman v. McDonald, (Tex. 
Civ. A.) 261 SW 146. 

9. Garing v. Hunt, 27 Ont. 149. 

10. Savannah, etc., R. Co. v. Grant, 
56 Ga. 68; Savannah, etc., R. Co. v. 
Callahan, 49 Ga. 506; Wooten v. 
Archer, 49 Ga. 388. 

11. Duncan v. Bateman, 23 Ark. 
327, 79 AmD 109 [foll Boutner v. 
Kent, 23 Ark. 389]; Stevens v. Wells, 
4 Sneed (Tenn.) 387; Huck v. Gay- 
lord, 50 Tex. 578. 

12. Greenwood v. Tennessee Mfg. 
Co., 2 Swan (Tenn.) 130. 

13. Carolina Portland Cement Co. 
v. Hitt Lumber, etce., Co., 141 Tenn, 
210, 208 SW 336. 

14. Collini v. Nicolson, 51 Ga. 560 
(statute of 1869). 

15. Evans v. Beddingfield, 106,Ga. 
955, 32 SE 664. 


16. Gulledge v. Preddy, 32 Ark. 433. 
17. Cross references: 

Labor as lienable claim see supra 
§§ 57-59. 

Laborer: 


As mechanic see supra § 140. 
Employed by contractor or sub- 
contractor see infra § 156. 
Lien for wages generally see Master 

and Servant §§ 299-323. 

18. See statutory provisions; and 
Equitable Real Est. Co. v. National 
Surety Co., 133 La. 448, 63 S 104; 
Plattsburg Gas, ete. Co. v. Miller, 
123 Mise. 651, 206 NYS 42 [rev on 
other grounds 211 App. Div. 623, 207 
NYS 3351; Harris v. Charbonneau, 25 
Que. Super. 180. 

19. See statutory provisions; and 
Equitable Real Est. Co. vy. National 


as any person who performs labor 
or services upon an improvement of 
real property. Russell v. Pichler, 198 
NYS: 702. ‘ 

[b] Purpose of hiring.—The mere 
performance of labor upon a struc- 
ture is sufficient to give a lien under 
a statute providing that laborers of 
every class performing labor in the 
construction of a building shall have 
a lien, and it is not necessary that 
the laborer should have been orig- 
inally hired to do the particular work 


for which a lien is given. Ah Louis 
v. Harwood, 140 Cal. 500, 74 P 41. 
23. Stephens v. Hicks, 156 N. CG. 


239, 72 SE 313, 36 LRANS 354, Ann 
Cas1913A 272. 

24. Williams v. Alcorn Blectrie 
Light Co.,' 98 Miss’ 468, 53 S 958, 
AnnCas1913B 137. 

25. Merrigan v. English, 9 Mont. 
113, 22-P 454, °5' RA 837. 

26. McElwaine v. Hosey, 135 Ind. 
481, 35 NE 272; Mylnzyuk v. North- 
western Brass Co., 6 Alta. L. 413, 
14 DomLR 486, 27 WestLR 508, 5 
WestWkly 483. 

27. Holden vy. Bright ier aan 
Gold Min., etc., Co., 6 B.C. 

28. Arnold Vv. Budloneg, te Ri Eg 
561; Montmorency Cotton Mills Co. 
v. Gignac, 10 Que. Q. B. 158. 

29. Garing v. Hunt, 27 Ont. 149. 

30. Nash v. Southwick, 120 N. C. 
459, 27 SE 127. 

31. Tuck v. Moss Mfg. Co., 127 Ga. 
729, 731,56 SE 1001. 

“Tf a contractor does manual labor 
in the erection of a building he is 
not entitled to a lien as laborer 
against the property owner. His 
relation to the property owner is that 
of a contractor, and this relation is 
not altered by his personal labor in 
performing his contract.” Tuck v. 
Moss Mfg. Co., supra: 

32. Rivers v. Mulholland, 62 Miss. 
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islation, to include contractors*? and subcontrac- 
tors;** and, as hereafter shown, the terms of most 
mechanics’ lien statutes are broad enough to allow 
a lien to a eontractor®® or suhcontractor*® for labor 
furnished by him and actually performed by other 


persons working under him. 


Wages or compensation as determining factor. 
9? 


The term ‘‘laborer’’ or ‘‘laborers, 


chanics’ lien statutes, includes one who performs 
labor for day’s wages;** but a statute relating to 
workmen employed ‘‘by the day’’ does not apply 
to workmen employed at a certain rate per hour.*® 

[§ 142] 4. Materialmen**—a. In General. 


a materialman has been held not 


some early statutes restricted to particular classes 
of persons and not expressly mentioning a material- 
man,‘ nevertheless many statutes, especially the 
later ones, expressly confer a lien on a material- 
man‘! or a person furnishing materials;*? and this 


766; Krakauer v. Locke, 6 Tex. Civ. 
A. 446, 25 SW 700; Parks v. Locke, 
(Tex. Civ. A.) 25 SW 702; Stafford v. 
McKay, (Alta.) [1919] 2 WestWkly 
280; Rendall, Mackey, Michie, Ltd. v. 
Warren, (Alta.) 21 DomLR 801, 8 
WestWkly 113; Rosio v. Beech, 18 
B. C.. 73, 9 DomLR 416, 23 WestLR 
174, 3 WestWkly 952. 

33. Moore-Mansfield Constr, Co. v. 
Indianapolis, ete., R. Co., 179 Ind. 356, 
101 NE 296, 44 LRANS 816, AnnCas 
1915D 917 [overr Indianapolis North- 
ern Tract. Co. v. Brennan, 174 Ind. 
1, 87 NE 215, 90 NE 65, 68, 91 NE 
503, 30 LRANS 85; Cleveland, etc., R. 
Co. v. De Frees, 173 Ind. 717, 87 NIe 
722; Ward v. Yarnelle, 173 Ind. 535, 
91 NE 7; Fleming v. Greener, 173 Ind. 
260, 90 NE 72, 73, 140 AmSR 254, 21 
AnnCas 959, 87 NE 719; Korbly v. 
Loomis, 172 Ind. 352, 88 NE 698, 139 
AmSR 379, 19 AnnCas 904]. ‘ 

34. Moore-Mansfield Constr. Co. v. 
Indianapolis, ete., R. Co., 179 Ind. 
356, 101 NE 296, 44 LRANS 816, 
AnnCas1915D 917 [overr indianapolis 
Northern Tract. Co. v. Brennan, 174 
Ind. 1, 87 NE 215, 90 NE 65, 68, 91 
NE 503, 30 LRANS 85; Cleveland, 
ete., R. Co. v. De Frees, 173 Ind. 717, 
87 NE 722; Ward v. Yarnelle, 173 Ind. 
535, 91 NE 7; Fleming v. Greener, 173 


Ind. 260, 90 NE 72, 73, 140 AmSR 254, | 


21 AnnCas 959, 87 NE 719; Korbly 
v. Loomis, 172 Ind.. 352, 88 NE 698, 
139 AmSR 379, 19 AnnCas 904]. 

35. See infra § 146. 

36. See infra § 154. 

37. Johnson v. Spencer, 49 Ind. A. 
166, 96 NE 1041; Morvan y. Carroll, 
35 Iowa 22. 

38. Dunn v. Sedziak, 17 Man. 484. 

39. Cross references: 
Furnishing materials as 

claim see supra §§ 60-69. 
Lien for materials furnished: 


lienable 


y: 
‘'Contractor see infra § 146. 
Subcontractor see infra § 154. 
TOs 
Contractor see infra § 157, 
Materialman see infra § 159. 
Subcontractor see infra § 158, / 

40. Ark.—Duncan v. Bateman, 23 
Ark. 327, 79 AmD 709 [foll Boutner 
vy. Kent, 23 Ark. 389]. 

Ga.—Pitts v. Bomar, 33 Ga. 96. 

R. I.—Arnold v. Budlong, 11 R. I. 
561; Sweet v. James, 2 R. I. 270, 

Tenn.—Allman yv. Corban, 4 Baxt. 
74; Stevens v. Wells, 4 Sneed 387; 
Greenwood vy. Tennessee Mfg. Co., 2 
Swan 130. 

Tex.—Huck v. Gaylord, 50 Tex. 578. 

Particular designations as not in- 
cluding materialmen see supra 8§ 
139-141; infra § 143. 

41. See statutory provisions; and 
Hinckley v. Field’s Biscuit, etc., Co., 
91 Cal. 136, 27 P 594; Plattsburg Gas, 
ete., Co. v. Miller, 123 Misc. 651, 206 
NYS 42 [rev on other grounds 211 
App. Div. 623, 207 NYS 335]. 
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[§§ 141-142 


is true in some jurisdictions where former statutes 
denied, or greatly restricted, the lien of a material- 
man.’ A materialman, within the meaning of such 
statutes, is a person who does not follow the busi- 
ness of building or contracting to build homes for 


others,‘ but who manufactures,*® purchases,*® or 


as used in me- 


While 
to come within 


42. See statutory provisions; and: 

Ala.—Lane, ete, Co. v. Jones, 79 
aia 156; Geiger v. Hussey, 63 Ala. 

Conn,——Chapin v. Persse, etc., Paper 
Works, 30 Conn. 461, 79 AmD 2638. 

Del.—In re Republic Engineering 
Co., 130 A 498. 

Mont.—MclIntyre v. MacGinniss, 41 
Mont. 87, 108 P 3538, 137 AmSR 701. 

N. D.—McCaull-Webster El. Co. v. 
Adams, 39 N. D. 259, 167 NW _ 330, 
LRA1918D 1036. 

Pa.—Savoy v. Jones, 2 Rawle 343. 

Wash.—Baker v. Yakima Valley 
Canal Co.,-77 Wash. 70, 137 P 342. 

Ont.—Slattery v. Lillis, 10 Ont. L. 
697, 6 OntWR 543. : 

43. Guaranty Inv., etc, Co. v. 
Athens Engineering Co., 152 Ga. 596, 
110 SE 873. 

Former statutes see supra note 40; 


§ 139. 
Curlett v. Aaron, 11 Del. 477; 
Rhodes v. Selvage, 69 Ind. A. 533, 122 


Ne 352; Hall.v. Thomas, 111 NYS 
“Contractor” distinguished sce 
infra § 143. 
45. Chambers v. George Vassar’s 
Sons & Co., Inc., 81 Misc. 562, 143 


NYS 615; Montmorency Cotton Mills 


| Co. v. Gignac, 10 Que. Q 


ape HOS 
46. Avery v. Clark, 87 Cal. 619, 
25 P 919, 22 AmSR 272; Rounds v. 
Basham, 116 Me. 199, 100 A 936; 


Popes AL Zolakenski, 51 Wash, 39, 
. 7 


Sir ake ; 
47. Curlett v. Aaron, 11 Del. 477; 
Rhodes v. Selvage, 69 Ind. A. 533, 122 


ave 352; Hall v., Thomas, 111 NYS 
fal Lack of place for keeping ma- 


terials.—The fact that a particular 
person did not have any yard, store, 
supply house, or other place where 
he kept building materials has been 
accorded weight in determining that 
he was not a materialman, Rhodes 
MB spaetihis a3 69 Ind. A. 533, 122 NE 


48. Hihn-Hammond Lumber Co. v. 
Dlsom,171. Cal, 570,| 164.P.12; Ann 
Cas1917C 798; Edward E. Buhler Co. 
v. New York Dock Co., 170 App. Div 
486, 156 NYS 457; Herrmann v. New 
Nork, 1380 App, Diva, bed, 214..NYS 
1107, 1 NYCivProcNS 213 [aff 199 N. 
Y. 600 mem, 93 NE 376 mem]; Hed- 
den Constr. Co. .v.,,Proctor,; .etc., Co:, 
62 Mise. 129, 114 NYS 1103 [mod on 
other grounds 134 App. Div. 244, 118 
NYS 920]; Baker v. Yakima Valley 
Canal Co., 77 Wash. 70, 137 P 342. 
Statutory definitions. — (1) 
Lien L. § 2, as amended by L. (1914) 
ce, 506-§ 1, and Li, \(191'6) ce. 50% So 2 
defines a materialman as ‘‘any person 
who furnishes material for such im- 
provement.” Russell v. Pichler, 198 
NYS 702. (2) Formerly the statute 
defined a materialman as “‘any per- 
son other than a contractor who fur- 
nishes material for such improve- 


keeps for sale*? materials which enter into buildings, 
and who sells or furnishes such materials,** without 
performing any work or labor in installing or put- 
ting them in place,*® the materials being incorpo- 
rated in, or attached to, real estate by the labor 
of others;°° and according to some,** but not other,°” 
authorities the term ‘‘materialman’’ may include 
a person who not only sells the materials, but also 
furnishes the labor necessary to install them, at least 
where the labor furnished is slight in comparison. 
with the value of the materials.®* 
jurisdictions,°** a person is entitled to a lien for 
materials sold and furnished by him directly to 


Except in some 


ment.” Jackson v. Egan, 200 N. Y. 
496, 94 NE 211 [rev 1388 App. Div. 
505, 123 NYS 297]; Herrmann vy. New 
York, 130 App. "Div: 531, 114 NYS 
1107, 1 NYCivProcNS 213 [aff 199 
N. Y. 600 mem, 93 376 mem]; 
Chambers v. George Vassar’s Sons 
& Co.,; Inc, 81! Mise. 562,, 143) NYS 
615 (criticizing the definition as not 
being full and clear, and suggesting 
its amendment); Western Sash, etc., 
Co. Ns Gaul, Constr.’ Con 126 NS 
1110; Hall v. Thomas, 111 NYS 979. 

[b] Materialmen of every class.— 
In a constitutional provision con- 
ferring a lien on materialmen of 
every class ‘‘the words ‘every class’ 
cannot include any one who is not a 
furnisher of some character of ma- 
terial. They are used in order to 
make it certain that all who do fur- 
nish any character of material are 
included.’ Paris First Nat. Bank y. 
Lyon-Gray Lumber Co., (Tex. Civ. 
A.) 194 SW 1146, 1151. 

49. Edward E. Buhler Co. v. New 
York Dock Co., 170 App. Div. 486, 156 
NYS 457; Herrmann v. New York, 130 
App. Div. 531, 114 NYS 1107, 1 NYCiv 
ProcNS 213 [aff 199 N. ¥. 600 mem, 
93 NE 376 mem]; Chambers v. George 
Vassar’s Sons & Co., Ine, 81 Mise. 
562, 143 NYS 615. 

50. Chambers v. George Vassar’s 
Sons & Co., Inc., supra. 

51. Bennett v. Davis, 113 Cal. 337, 
45 P 684, 54 AmSR 354; Roebling’s 
Sons Co. v. Humboldt Electric Light, 
etc., Co., 112 Cal. 288, 44 P 568; Beck- 
hars v. Rudolph, 68 N. J. Eq. 740, 
ee, 705 [rev 68 N. J. Eq. 315, 59 A 


[a] Labor as part of price of ma- 
terial. A materialman who employs 
labor to put in iron work as a com- 
pleted job is entitled to a lien for 
such labor, not as such, but as part 
of the price of material furnished in 
the place to be used. Terry vy. Klein, 
133 Ark. 366, 201 SW 801. 

52. Herrmann v. New York, 130 
App. Div. 531, 114 NYS 1107, 1 NYCiv 
ProcNS 213 [aff 199 N. Y. 600 mem, 
93 NE 376 mem]. 

58. See infra § 143. 

54. Harris v. Charbonneau, 25 Que. 
Super. 180. 

[a] In New York (1) Lien L. § 2 
formerly provided a materialman was 
a person other than a contractor who 
furnished materials for the improve- 
ment. See supra note 48 [a] (2). 
(2) Under this statute a person fur- 
nishing materials directly to the 
owner rather than to the contractor 
could not be a materialman. Jack- 
son v. Egan, 200 N. Y, 496, 94 NE 211 
{rev 138 App. Div. 505, 123 NYS 297]; 
Hall _v. Thomas, 111 NYS 979. (3) 
The Lien Act of 1852 “for the better 
security of mechanics and others 
erecting buildings and furnishing 
materials therefor,’ in certain enum- 
erated counties, did not apply to a 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§§ 142-143] 


the owner, rather than the contractor, on the prom- 


ise of the owner to pay therefor.®® 


who merely guarantees payment of materials pur- 
chased by another is not entitled to a lien for ma- 
terials furnished,®°® nevertheless a person has a 
sufficient interest in the materials to entitle him 
to a lien as a materialman where he is a del credere 
agent®? or where, on the shipment of material to 
him, he pays the draft of the shipper and delivers 
the materials on the request of the owner and con- 
An owner of a mill who saws lumber from 
timber of another, under a contract with the latter 
to be paid for the sawing, and who delivers the 
lumber to the owner of the land or his agent, by 
whom it is used in the improvement of the owner’s 
real estate, does not occupy the position of a ma- 
The rights of materialmen are fixed 
by law,°° and nothing that the owner can do can 


tractor.58 


terialman.®? 


change them.*! 


[§ 143] b. Contractors and Subcontractors Dis- 
Under some statutes a materialman 
or person furnishing material is deemed to be either 
a contractor®* or a subcontractor®* accordingly as 
he does or does not contract directly with the owner, 


tinguished.®? 


case where a lumber merchant, with- 
out any previously existing contract, 
furnished lumber to a person who 
used the same in erecting buildings 
for himself. Hatch v. Coleman, 29 
Barb. 201. 

55. Wisconsin Planing-Mill Co. v. 
Grams, 72 Wis. 275, 39 NW 531; 
Willer v. Bergenthal, 50 Wis. 474, 7 
NW 352. 

56 Rounds vy. Basham, 116 Me. 
199, 100 A 936. 

57. Gorman v. Archibald, 1 Alta. 
L. 524, 8 WestLR 916. 

58. Lindsey v. Mitchell, 174 N. C. 
458, 93 SE 955. 

59. Georgia Steel Co. v. White, 136 
Ga. 492, 71 SE 890. 

60. Thompson vy. O’Leary, 146 La. 
843, 84 S 116. 

61. Thompson v. O’Leary, 

62. Cross references: 
Definition of: 

“Contractor” see infra § 144, 

“Subcontractor” see infra § 154. 
Lien for materials furnished: 


supra. 


y: 
Contractor see infra § 146. 
ce rp eeeenactes see infra § 154. 


Ncontanctor see infra § 157. 
Subcontractor see infra § 158. 
63. Salem v. Lane, etc., Co., 189 
Ill. 593, 60 NE 387, 82 AmSR 481 [aff 
90 Ill. A. 560]; Edward Edinger Co. 
vy. Hildreth Memorial United Evan- 
gelical Church, 199 Iowa 1117, 201 
NW 569; Hearne v. Chillicothe, etc., 
R. Co., 53 Mo. 324; Liggett v. Stoops, 
132 Mo. A, 218, 111 SW 881; Western 
Sash, etc., Co. v. Buckner, 80 Mo. A. 
963 Ambrose Mfg. Co. v. Gapen, 22 
397; Merchants’, ete., Sav. 
Dashiell, 25 Gratt. (66 Va.) 


{al Change of status.—The status 
of the person furnishing the material 
was held to be changed from that of 
a subcontractor to that of a con- 
tractor where, after furnishing part 
he contracted di- 
rectly with the owner. Edward 
Edinger Co. v. Hildreth Memorial 
United Evangelical Church, 199 Iowa 
1117, 201 NW 569. 

[b] In Pennsylvania (1) the 
statutory definition of a contractor 
contained in Act June 4, 1901 (P. L. 

431) § 1, includes a person who, 
he contract or agreement with the 
labor or supplies 

Humphreville v. 


of the material, 


owner, furnishes 
materials, or both, 
Engle, 28 Pa. Dist. 1019 (a person 
who contracts with the owner to 
furnish and install certain plumbing 
material and fixtures is a contractor 
within the meaning of the statute). 
(2) However, a person who merely 
furnished material was not a con- 
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While a person | the position of 


law.®8 


selling material 


tractor within the meaning of the 


act of 1836. Brown vy. Cowan, 110 Pa. 
588, 1 A 520. 
64. I1l.—South Side Lumber Co. v. 


Date, 156 Ill. A. 430; Jones v. Carey- 
Lombard Lumber Co., 87 Ill. A. 533. 

Ind. T.—Campbell v. William Cam- 
eron, 5 Ind. T. 323, 82 SW 762. 

Ilowa.—Edward Edinger Co. v. Hil- 
dreth Memorial United Evangelical 
Church, 199 Iowa 1117, 201 NW 569. 

Mo.—Western Sash, ete., Co. v. 
Buckner, 80 Mo. A. 95. 

Okl.—Mobley v. Leeper Bros. Lum- 
ber Co., 89 Okl. 95, 214 P 174; Gentry- 
Bowers Lumber Co. v. Hamill, 75 
Okl. 210, 182 P 687; Ryndak v. ‘Sea- 
well, 13 Okl. 7387, 743, 76 P 170. 

“Where a material man enters into 
a contract with a contractor to fur- 
nish material for a building, which 
the contractor has agreed to build, 
and where the material man _ has 
knowledge of such contract, and 
makes his contract in relation there- 
to with the understanding that the 
material is to be used by the con- 
tractor in the building, he thereby 
becomes a sub-contractor within the 
meaning of the mechanic’s lien law.’ 
Ryndak v. Seawell, supra. 

65. Leitch v. Central Dispensary, 
ete., 6 App. (D. C.)) 247, 258, g 
Arnold v. Budlong, 11 Runil. 561; 
Sweet v. James, 2 R. I. 270. 

“Material men are necessarily 
either contractors or sub-contractors; 
for without a contract with the owner 
of the property, or the builder, or 
some previous contractor or sub- 
contractor, by which they can con- 
nect themselves with the building, it 
is impossible that they should have 
any right of lien upon the property. 

. . The materialmen intended to be 
protected by the statute are those 
only who occupy the position of con- 
tractors or sub-contractors, and who 
furnish materials for the construc- 
tion of a building, either directly 
under contract with the owner, or 
directly or indirectly under immedi- 
ate contract with the builder or prin- 
cipal contractor.” Leitch v. Central 
Dispensary, etc., supra. 

66. Leitch v. "Central Dispensary, 
ete., Supra. 

67. Guaranty Inv., etc., Co. v. Ath- 
ens Engineering Co., 152 Ga. 596, 110 
SE 873. 

68. Guaranty Inv. etc., Co. v. Ath- 
ens Engineering Co., supra. 


69. Hinckley v. Field’s Biscuit, 


ete., Go., 91 Cal. 136, 27 P 594; Mul- 
rine Vv. Washington Lodge No. 5 
Tne Off Oks sil 1Del., '3503inHallev. 


Thomas, 111 "NYS 979. 
70. Staples v. Adams, 215 Fed. 322, 
131 CCA 464; Hinckley v. Field’s 
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and to be entitled to a lien only when he occupies 


a contractor®® or subcontractor.®® 


Also under some statutes the liens of contractors 
and materialmen are deemed to be of the same 
character®? and governed by the same principles of 
Under other statutes, however, the courts 
recognize a clear distinction between materialmen, 
on the one hand, and contractors®® or subcontrac- 
tors’? on the other hand; they hold that in order 
to be entitled to a lien a materialman need not be a 
contractor™! or subcontractor’? for the erection or 
repair of the building; that a person is not a ‘ 
tractor,’’ within the meaning of the statute, by 
reason of the fact that he is under contract to sell 
or furnish materials,7? nor is a person selling ma- 
terials to a contractor made a subcontractor by 
reason of the contract involved in the sale;’* and 
that the mere knowledge on the part of a person 


‘con- 


to a contractor that it is to be 


used in the performance of a certain contract 
between the owner and the contractor does not 
make him a subcontractor.” 
particular person has been held by the court to be 
a materialman and not a contractor?® or subcontrac- 


In various cases a 


Biscuit; ete.;- Co., 91 Cale 136,127 -P 
594; Hall v. Thomas, 111 NYS: 979; 
Baker v. Yakima Valley Canal Co., 77 
Wash. 70, 74, 77, 1387 P 342. 

'“The statute makes, and preserves 
throughout, a distinction between 
materialmen and subcontractors. It 
accords a_lien to both, but upon dif- 
ferent conditions. . . . Since the stat- 
ute clearly contemplates a distinc- 
tion between subcontractors and ma- 
terialmen, the line of distinction con- 
templated by the statute between 
these two must be definitely drawn 
somewhere, otherwise the owner of 
property would never know how to 
protect himself.” Baker v. Yakima 
Valley Canal Co., supra. 

71. Chapin v. Persse, etc., Paper 
Werks, 380 Conn. 461, 79 AmD 263. 
72. Chapin v. Persse, etc., Paper 


Works, supra. 

73. Pacific Rolling-Mills Co. v. 
James St. Constr. Co., 68 Fed. 966, 
16 CCA 68 (decided under Washing- 
ton statute); Hinckley v. Field’s Bis- 
culeete. Cos49l (Cal 136.3 27 iP a5 os. 

74. Hedden Constr. Co. v. Proctor, 
etc., Co., 62 Misc. 129, 114 NYS 1103 
{mod on other grounds 134 App. Div. 
244, 118 NYS 920]. 

{a] Reasons for rule are that the 
contract is not one for the improve- 
ment of real property under which 
the person making the sale obligates 
himself to complete any portion of 
the main contract between the con- 
tractor and the owner. ‘Every sale 
is the consummation of a contract 
express or implied and, if it can be 
successfully contended that a _ sale 
to a contractor makes the seller a 
subcontractor, on the theory that a 
sale is a contract, it is difficult to 
see what state of facts or what trans- 
action would clothe a person with the 
character of a ‘Material-man.’” Hed- 
den Constr. Co. v. Proctor, etc., Co., 
62 Misc. 129, 131, 114 NYS 1103 [mod 
on other grounds 134 App. Div. 244, 
118 NYS 920]. 


75. Hedden Constr. Co. v. Proctor, 
etc., Co., supra. 
76. Ca ras Sn v. Moxley, 164 Cal. 


874, 128 P 1037; Bennett v. Davis, 
113 Cal. 337, 45 Pp 684, 54 AmSR 854; 
Roebling’s Sons Co. v. Humboldt 
Electric Light, etc., Co., 112 Cal. 288, 
44 P 568; Hinckley v. Field’s Biscuit, 
ete., Co., 91 Cal. 136, 27 P 594. 

Del.—Mulrine v. Washington Lodge 
No. 5) 1. ©. O:2P., 1% Del. 3503 

Ind.—Caufield v. Polk, 17 Ind. A. 
429, 46 NE 932. 

Mich.—Stephens Lumber Co. v. 
Townsend-Stark Corp., 228 Mich. 182, 
199 NW 706, 201 NW 213 

Wash.—Baker v. Yakima Valley 
Canal Co., 77 Wash. 70, 137 P 342, 
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tor,” or not to be a materialman but rather a con- 
In some jurisdictions 
the test applied in determining whether a person is a 
materialman, on the one hand, or a contractor or sub- 
contractor, on the other hand, is whether he furnishes 
material only or labor and material combined.*° 
However, in other jurisdictions where a person may 


tractor’® or subcontractor.”® 


be a materialman, even though he 


the materials in place,®! the test sometimes applied is 
whether the value of the labor supphed in putting 
the materials in place is small in comparison with 
the value of the material;** but it is also held that 
in many cases something more than this is neces- 
sary to a determination of the status of a hen ¢laim- 
ant,8*> and that a person who, under an agreement 
with the contractor, and with material furnished by 
himself, erects a definite part of a building or struc- 


ture is a subcontractor within the 


[a] Illustrations.—(1) One 
agrees to sell machinery, to be de- 
livered free on board cars at his fac- 
tory and set up by the buyer, is a 
materialman, and not a ‘“‘contractor”’ 
for the furnishing thereof. Caufield 
v. Polk, ‘17 Ind. A. 429, 46.NE 932. 
(2) A person who contracted to 
manutacture at his own works a 
steam plant for a factory, consist- 
ing of boilers, engines, heater, feed 
pipes, etc., and to deliver and put the 
same in place upon foundations pre- 
pared by the owner in the building, 
has been held to be a materialman 
and not a contractor, the contract 
being essentially one to furnish and 
deliver finished material, and not one 
to erect a building or a portion there- 
of. Hinckley v. Field’s Biscuit, etc., 
Coy, 91 nCal: 136,027) P\594. 

77. U. S.—Staples v. Adams, 215 
Fed. 322, 131 CCA 464. 

Ind.—Foster Lumber Co. v. Sigma 
Chi Chapter House, 49 Ind. A. 528, 
97 NE 801. 

Ky.—Hightower v. Bailey, 108 Ky. 
198, 56 SW 147, 22 KyL 88, 94 AmSR 
350, 49 LRA 255. 

Mich.—Staffon v. Lyon, 104 Mich. 
249, 62 NW 354. 

Minn.—Merriman y. Jones, 43 Minn. 
29, 44 NW 526. 

N. Y.—Herrmann v. New York, 130 
App. Dive 531, -Ll4ds NS; 210%.) NY 
CivProcNS 213 [aff 199. N. Y. 600 
mem, 93 NE 376 mem]; Hedden Con- 
str. Co. v. Proctor, ete:, Co:, 62 Mise. 
129, 114 NYS 1103 [mod on other 
on. 134 App. Div. 244, 118 NYS 


Wash.—Baker y. Yakima Valley 
Canal Co., 77> Wash. 70.137 P 342, 

And see Coughlan vy. Carver, 20 
B. C. 497, 20 DomLR 533, 29 WestL.R 
791, 7 WestWkly .459 (where some 
of the judges were of the opinion 
that plaintiffs were materialmen and 
not subcontractors, and other judges 
were of the opinion that plaintiffs 
came within the statutory definition 
of “subcontractor” in that they con- 
tracted with the contractor rather 
than the owner, but that a subcon- 
tractor for the supplying of material 
only and a-subcontractor for a por- 
tion of the work of construction are 
in different classes and subject to 
different provisions of the statute). 

73. U. S—Salt Lake Hardware Co. 
v. Chainman Min., ete., Co., 128 Fed. 
509 (under Nebraska statute). 

Ind.—Wood v. Isgrigg Lumber Co., 
71 Ind. A. 64, 1238 NE 702; Rhodes y., 
Selvage, 69 Ind. A. 533, 122 NE 352. 

Mich.—Stephens Lumber Co. vy. 
Townsend-Stark Corp., 228 Mich. 182, 
199 NW 706, 201 NW 213. 

Minn. — Illinois Steel Warehouse 
Co. v. Hennepin Lumber Co., 149 
Minn. 157, 182 NW 994. 

Oh.—Van Dorn Iron Works Co. vy. 
HErie-Huron Realty Co., 198 Oh. St. 
314, 140 NE 325. 

[a] Particular contracts.—A per- 
son is a cohtractor rather than a ma- 


- 
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installs or puts 


meaning of the 


terialman where he is under con- 
tract to: (1) Construct the house in 
question, and is engaged in no other 
business than taking contracts for 
the erection of houses and other sim- 
ilar buildings. Wood v. Isgrigg Lum- 
ber’"Coy, 71 Ind. A, 64,5123! NE 702. 
(2) Furnish the steel work for a 
building, and to “fabricate” a sub- 
stantial part of it according to the 
plans and specifications for the build- 
ing. Illinois Steel Warehouse Co. v. 
Hennepin Lumber Co., 149 Minn. 157, 
182 NW 994. 

79. Bird v. American Surety Co., 
175 Cal. 625, 166 P 1009; United Ma- 
terials Co. v. Loughery, 22 Cal. A. 1, 


133) Pols; MeNabs ctes Mite: Corl v. 
Paterson Bldg. Co.; CN. J. Ch). 63) A 
709; Pittsburgh Plate Glass Co. v. 


Vanderbilt, 143 NYS 609; Rosio v. 
Beech, 18 B. C. 73, 9 DomLR 416, 23 
WestLR 174, 3 WestWkly 952. 

[a] Tlustration.—A person is a 
subcontractor and not a mere mate- 
rialman where he has a contract to 
do all the brick and steel work ina 
building. Bird v. American Surety 
Co., 175 Cal. 625, 166 P1009. 

80. Stephens Lumber Co. v. Town- 
send-Stark Corp., 228 Mich. 182, 189, 
199 NW 706, 201 NW 213; Herrmann 
v. New York, 130 App. Div. 5381, 114 
NYS 11100) f SNYVCiv.ProeNsi 213) Watt 
199 N. Y. 600 mem, 93 NE 376 mem]. 

“If one combines labor on the 
premises in connection with the fur- 
nishing of material, he is a con- 
tractor and not a materialman.” 
Stephens Lumber Co. v. Townsend- 
Stark Corp., supra. 

81. See Supra § 142. 

82. Pugh v. Moxley, 164 Cal. 374, 
379, 128 P 1087; Bennett v. Davis, 113 
Cal. 337,°45 P 684, 54 AmSR 354; 
Ierger v. Gearhart, 44 Cal. A. 245, 
186 P 376. 

“The test of the character of the 
contract is the relative value of the 
material and the labor supplied. If 
the value of the labor is small in 
comparison with that of the material, 
the claimant is a materialman.’’ 
Pugh v. Moxley, supra. 

[a] Mantel—A sale and setting 
in position of a tile mantel does not 
constitute the seller a contractor 
within the Lien Law, the labor be- 
stowed in setting it up being merely 
trifling in comparison with the price 
of the mantel. Bennett v. Davis, 113 
Cal. 337, 45 P 684, 54 AmSR 354. 

83. Hihn-Hammond Lumber Co. v. 
Hlsom, 171 Cal, 570, 154 P 12, AnnCas 
L9LTIC 798: 

84. See infra § 154. 

85. Hihn-Hammond Lumber Co. v. 
Elsom, 171 Cal. 570, 154 P 12, AnnCas 
OI CoTOs, 

86. “Contractor: 

As included in other terms: 
“Builder” see supra § 139. 
“Laborer” see supra § 141. 
“Mechanic” see supra § 140. 

Distinguished from raaterialman see 
supra § 143. 


a. 


[§§ 143-144 


statutes,8* regardless of the comparative cost of 
labor and material.*° 

[§ 144] 5. Contractors*°—a. In General. 
the rule was otherwise under a few early statutes,** 
under the more 
usually entitled to a lien.*® 
contractor is any person who enters into a con- 
tract,8® but as used in mechanics’ lien statutes the 
term has a restricted meaning.®? 
courts hold that the term ‘‘original contractor 
ployed in the statutes is used in its usual sense%* 
as designating a person who for a fixed price agrees 
to perform certain work for some other person.®* 
A contractor, or principal contractor, or original 
contractor, within the meaning of such statutes, 1s 
a person who contracts directly with the owner of 
the property®* to erect or construct a building or 


While 


modern statutes the contractor is 
In a general sense, a 


However, some 
”?-em- 


87. Winder v. Caldwell, 14 How. 
(U. S.) 434, 14 L. ed. 487; Savannah, 


ete:, RR. Co. v. Grant, 56 Ga. 68. 
_ 88. Ga.—Guaranty Inv., etc., Co. 
v. Athens Engineering Co., 152 Ga. 


596, 110 SE 873. 

Ill.— Bryan v. Whitford, 66 Ill. 33. 

Ind.—Moore-Mansfield Constr. Co. 
v. Indianapolis, etc., R. Co., 179 Ind. 
356, 101 NE 296, 44 LRANS 816, Ann 
Cas1915D 917 [overr Indianapolis 
Northern Tract. Co. v. Brennan, 174 
Ind. 1, 87 NE 215, 90 NE 65, 68, 91 
NE 503, 30 LRANS 85; Cleveland, 
etc., R. Co. v. De Frees, 173 Ind. 717, 
87 NE 722; Ward v. Yarnelle, 173 
Ind, 535;-592. Ne ico lemins aux 
Greener, 173 Ind. 260, 90 NE 72, 73, 
140 AmSR 254, 21 AnnCas 959, 87 NE 
719; Korbly v. Loomis, 172 Ind. 352, 
88 NE 698, 139 AmSR 379, 19 AnnCas 
904, and quot Cyc]; Rooker y. Ludo- 
wici Celadon Co., 53 Ind. A. 275, 100 
NE 469. Contra Todd v. Howell, 47 
Ind. A. 665, 95 NE 279; Halstead v. 
Stahl, 47 Ind. A. 600, 94 NE 1056; 
Overholser.v. Cliffton, 47 Ind. A. 459, 
94. NE 792. 

N. C.—Lester v. Houston, 101 N. C, 
605, 8 SE 366. 

Pa.—Chapman v. Faith, 18 Pa. 
Super. 578 (Act April 16, 1845 [P. Li 
p 5388], extended the provisions of 
Act June, 16, 1836 (ese p, 695), re- 
lating to mechanics’ liens, to contrac- 
tors and changed the law as it had 
been declared in Haley v. Prosser, 8 
Watts & S. 133; Hoatz v. Patterson, 5 
Watts & S. 537); Ross v. Hunter, 3 
Brewst. 169. 

Tenn.—Haynes v. Holland, (Ch, A.) 
48 SW 400. 

Wash.—Powell v. Nolan, 27 Wash. 
38, 67 PE712) 168) P3889. 

Ont.—Gearing v. Robinson, 27 Ont. 
A. 364. 


Que.—Galarneau v. Tremblay, 22 
Que. Super. 143. 
[a] A contractor’s failure to pro- 


cure a permit from the building de- 
partment for alterations in. the 
premises which he is to make does 
not defeat his right to a recovery 
therefor where he never agreed to 
obtain the permit, since L. (1892) ¢ 
275 § 39 requires statements on which 
the permit is granted to be submitted 
by “the owner or his agent or archi- 
tect.” Duhrkop v. White, 15 App. 
Div. 613, 44 NYS 694. 

89. See Contractor 13 C. J. p 211, 

90. Mulrine v. Washington Lodge 
No. 5 I. O, O. F., 11 Del. 350; Dough- 
erty-Moss Lumber Co. v. Churchill, 
114 Mo. A, 578, 90 SW 405. 

91. Van Horn Trading Co. v. Day, 
(Tex. Civ. A.) 148 SW 1129. 

“Original contractor” generally see 
Original [29 Cye 1528]. 

92. Van Horn Trading Co. v. Day, 
(Tex. Civ. A.) 148 SW 1129, 

93. Cal.—Hihn-Hammond Lumber 
Co. v. Elsom, 171 Cal. 570; 154 P. 12, 
AnnCasi917C 798. 


Colo.—Kern v. Guiry Bros. Wall 


Paper Co., 60 Colo. 286, 153 P 87, 
OO 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


me wet rt .e - 


> 


§ 144] 


other structure or improvement®™ or any main divi- 


Some statutes expressly de- 
fine the term ‘‘contractor’’ as used therein. 


sion or part thereof.®® 


term ‘‘contractor’’ 


by fire;9® nor does the term 


Conn.—Soule v. 80 Conn. 
392, 68 A 979. 

Mo.—Hearne v. Chillicothe, ete., R. 
Co., 53 Mo. 324; Western Sash, etce., 
Co. v. Buckner, 80 Mo. A. 95; Am- 
press Mfg. Co. v. Gapen, 22 Mo. A. 

Pa.—Loasby v. Irvin, 65 Pa. Super. 
231; Pierce, etc., Mfg..Co. v. Rogers, 


60 Pa. Super. 293. 
3 ’, ete., Sav. Bank v. 
Dashiell, 25 Gratt. (66 Va.) 616. 

Ont, —Read v. Whitney, 45 Ont. L. 
377, 16 OntWN 127, 48 DomLR 305. 

“One is an original contractor 
whose contract of employment im- 
poses a direct obligation upon the 
property owner resulting from the 
latter’s participation therein, either 
personally or through an authorized 
intermediary.’ Soule v. Borelli, 80 
Conn, 392, 398, 68 A 979. 

94. Hihn-Hammond Lumber Co. v. 
Hilsom,) 172 Cali 570; 574; 164 P12, 
AnnCas1917C 798; Mulrine v. Wash- 
ington Lodge No. 5 I. O. O. F., 11 Del. 
350; Wood v. Isgrigg Lumber Co., 71 
Ind. A. 64, 123 NE 702; Brown v. 
Cowan, 110 Pa. 588, 1 A 520; Duff v. 
Hoffman, 63 Pa. 191. 

“The original contractor is the per- 
son who agrees with the owner to 
construct a building on his property.” 
Hihn-Hammond Lumber Co, v. Elsom, 


Borelli, 


(1) “One, who under con- 
tract with the owner, undertakes for 
a consideration to furnish the ma- 
terial, labor, and superintendence re- 
quired in the improvement of the 
owner’s premises, either in the erec- 
tion of a structure thereon or in the 
alteration or repair of one in exist- 
ence.” Dougherty-Moss Lumber Co. 
v. Churchill, 114 Mo. A. 578, 587, 90 
SW 405. (2) “One who does work or 
furnishes material for the owner, and 
upon a contract with the owner for 
the payment of the contract price.” 
Richmond, ete., Constr. Co. v. Rich- 
mond, ete, R. Co., 68 Fed. 105, 109, 
15 CCA 289, 34 LRA 625. 

[b] Where a lien is allowed for 
repairs, alterations, or additions the 
contractor is the person employed to 
construct the same. Brown v. Cowan, 
110 Pa. 588, 1 A 520. 

{[c] Painting, papeving, or decorat- 
ing.—(1) A person who had a con- 
tract with the owner to paper and 
decorate several rooms in a building 
has been held an original contractor. 
La Grill v. Mallard, 90 Cal. 373, 27 P 
294. (2) So also one who has a con- 
tract with the owner to paint a build- 
ing, and of course «to furnish the 
materials therefor, is an original con- 


tractor. Baird v. Peall, 92 Cal. 235, 
PAS ES ORI, 
95. Cal.—Pugh v. Moxley, 164 Cal. 


374, 128 P 1037; Pacific Mut. L, Ins. 
Co. v. Fisher, 106 Cal. 224, 39 Pp 758; 
La Grill v. Mallard, 90 Cal. 373, 27 
P 294. 

Colo.—Church v. Smithea, 4 Colo. 
Ali 435 (PLZ 6%. 

Del.—Mulrine v. Washington Lodge 
No. 5 I. O. O:/F., 11 Del. 350. 

Mo.—Walden v. Robertson, 120 Mo. 
38, 25 SW 349. 

Pa.—Brown v. Cowan, 110 Pa. 588, 
592, 1 A 520; Schenck v. Uber, 81 Pa. 
31; Duff ‘v.. Hoffman,:963! Pa.i19t; 
Young v. Elliott, 2 Phila. 352; Der- 
rickson v. Nagle, 2 Phila. 120. 

Tex.—Kahler v. Carruthers, 18 Tex. 
Civ. A. 216, 45 SW 160. 

Va.—Merchanty’, etc., Sav. Bank v. 
Dashiell, 25 Gratt. (66 Va.) 616. 

“It is a common practice for a 


as used in the mechanies’ len 
statutes does not include a lessee®’ or vendee®® of 
real property who is making improvements thereon, 
or an insurance company which elects, under the 
policy of insurance, to repair buildings damaged 
‘original contractor’? 


MECHANICS’ LIENS 


) 


The 


agent,” 
tor.® 


party desirous of erecting a building 
to let different contracts to various 
parties for the building of certain 
portions of it; these parties would 
all be original contractors.” La Grill 
vy. Mallard, 90 Cal. 373, 375, 27 P 294. 

“One may be an original contractor 
although he has agreed to do only a 
part of the work required for the 
construction of a building.’ Pugh v. 
Moxley, 164 Cal. 374, 378, 128 P 1037. 

“The chapter in the code relating 
to mechanics’ liens does not contem- 
plate that there can be no original 
contractor except for the entire work 
of constructing the building. For the 
purpose of constructing the building 
the owner may enter into different 
original contracts for the different 
departments of work involved there- 
in. If he should enter into a contract 
with one person for the construc- 
tion of the building in all its parts, 
except the painting, and should after- 
wards enter into a contract with an- 
other person to do the painting of 
the building, each of these individu- 
als would be an original contractor, 
within the meaning of the statute.” 
Pacific Mut. L. Ins. Co. v. Fisher, 106 
Cal. 224, ,232, 39 P 758. 

[a] Walls.—Where a contract was 
made to erect a building with the 
exception that the owner was to 
furnish the brick and stone and erect 
the walls, and the owner afterward 
contracted with a firm to furnish 
such materials and erect the walls, 
the latter contract was independent 
of the former and the firm were orig- 
inal contractors. Kahler v. Carruth- 
ers, 18 Tex. Civ. A. 216, 45 SW 160. 

[b] Steel stairs.—A person is a 
contractor where he contracts to 
furnish and erect steel stairs extend- 
ing from the basement to the fourth 
floor of the building, his undertak- 
ing being to erect a structure, or a 
portion thereof, wherein labor would 
necessarily be employed. Van Dorn 
Iron Works Co. v. Erie-Huron Realty 
Co., 108 Oh. St. 314, 140 NH 325. 

{e] Plumbing.—One who has a 
contract with the owner to do the 
work of plumbing and to furnish the 
materials therefor in a building is 
a contractor or an original contractor. 
Pacific Mut. L. Ins. Co. v. Fisher, 106 
Cal, 224, 39 P 758; Owen v. Johnson, 
174 Pa. 99, 34 A 549. 

96. See statutory provisions; and 
Decatur Bridge Co. v. Standart, 208 
Til, “A. 592: Henry Marble Cof vi 
Church, 205 Ill. A. 249; Gearing v. 
Robinson, 27 Ont. A. 364. 

{a] Particular statutory defini- 
tions.—(1) ‘“‘One who, by contract or 
agreement, express or implied, with 
the owner or the one who acts for 
the owner, plans or superintends the 
structure or other improvement or 
any part thereof, or furnishes labor, 
skill or superintendence thereto, or 
supplies or hauls materials reason- 
ably necessary for any actually used 
therein, or any or all of them, 
whether as an architect, superintend- 
ent, builder or material man.” P. L. 
(1901) p 431 § 1 [quot Humphreville 
v. Engle, 28 Pa. Dist. 1019]. And see 
Bennett v. Frederick R. Gerry Co., 
273 Pa. 585, 117 A 345 (the statute 
gives an architect the right to file 
a claim as contractor for services 
rendered as such to the owner). (2) 
“A person who enters into a contract 
with the owner of real property for 
the improvement thereof.” Lien L. 
§ 2 [quot McNulty v. Offerman, 221 
N. Y. 98, 116 NE 775 (aff 164 App. 
Div. 949 mem, 149 NYS 375): Jack- 


include a day laborer.t 
instead of being for a stipulated sum, is what is 
known as a ‘cost plus’’ contract does not convert 
the person contracting with the owner into an 

nor disentitle him to a lien as a contrac- 
Also, the fact that the contractor does not 
pay for quite all the material purchased and fur- 
nished by him does not change his relation to the 
owner into one of agency.* 
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The fact that a contract, 


The principal contractor 


son v. Egan, 200 N. Y. 496, 94 NE 211 
(rev 188 App. Div. 505, 123 NYS 297); 
Russell v. Pichler, 198 NYS 702]. (3) 
Under the latter definition, the word 
“eontractor’” means one who, in the 
usual course of trade, has undertaken 
to improve the property of another. 
McNulty v. Offerman, supra. 

97. Boyer v. Keller, 258 Ill. 106, 
101 NE 237, AnnCasi916B —628; 
Dougherty-Moss Lumber Co. v. 
Churchill, 114 Mo. A. 578, 909 SW 
405; McNulty v. Offerman, 221 N. Y. 
98, 116 NE 775 [aff 164 App. Div. 949 
mem, 149 NYS 375]. 

[a] An ordinary tenant who, as.an 
incident to his tenancy, either at his 
own expense or with contributions 
from the landlord, has covenanted 
for betterments is not included in 
the term ‘contractor’? as used in the 
statute. McNulty v. Offerman, 221 
N. Y. 98, 116 NE 775 [aft 164 “App: 
Div. 949 mem, 149 NYS 375]. 

[b] “A lease) in the usual form 
for the demise of real estate does not 
constitute a contract, nor create 
such a relation that the lessee be- 
comes a contractor, under the provi- 
sions of said act.” Wmpire Coal Co. 


Vv. oes 26, sColo.. vA 2 305 232, 142 
Baus 
[ce] Particular stipulations. — A 


stipulation in a lease by which the 
tenant agrees to make certain im- 
provements on the leased premises 
to the satisfaction of the landlord’s 
architect, in consideration of a stipu- 
lated sum to be contributed by the 
landlord, does not make the tenant 
a contractor within the statute where 
the tenant, in order to become en- 
titled to the stipulated sum, must not 
only complete the improvements 
specified but must pay rent and per- 
form the other covenants of the lease 
for a named period, and where there 
is only the most general description 
of the improvements to be made, 
where there are no specifications con- 
trolling the manner of their construc- 
tion, and where there is neither esti- 
mate of the cost of the improvements 
nor any inquiry about it. McNulty 
v. Offerman, 221 N. Y. 98, 116 NE 
775 [aff 164 App. Div. 949 mem, 149 


NYS1375]- 

$8. Builders’ Supply, ete., Co. v. 
Eggmann, 190 Ill. A. 572. 

{a] Particular land contract.— 


One who deeds mortgaged property 
to the mortgagee and takes back a 
land contract for a stated considera- 
tion representing the amount of the 
mortgage and a further sum which 
the vendor agrees to furnish him to 
complete a building on the premises 
does not stand in the position of a 
contractor of the vendor so as to 
entitle one who furnishes labor or 
material at the vendee’s request to a 
lien as a subcontractor against the 


vendor’s, interest. Fuller v. Detroit 
Loan, etc; Assoc. 119 Mich. 745. 74 
NW 642. 

99. J. G. Justis Co. v. Spicer, 28 


Del. 534; :95 A 239 

Conversion of insurance contract 
into building contract as between 
parties see Fire Insurance § 607. 

1. Van Horn Trading Co. v. Day, 
(Tex. Civ. A.) 148° SW “1129. 

2. Knowlton v. Gibbons, 210 Mich. 
547, 178 NW 638; Williams v. Warren, 
1384 Miss. 899, 99 S 266. 

3. Knowlton v. Gibbons, 210 Mich. 
547, 178 NW 63. 

Lien for profits and commissions 
see supra § 56. 

4 Nunemaker v. Kulhavy, 197 
Iowa 962, 196 NW 1009. 


134 [40 C.J.] 
may take, in his own name, a builder’s privilege, 
for work done by his subcontractor.® 

[§ 145] b. ‘‘Subcontractors’’ Distinguished. It 
sometimes becomes of vital importance to determine 
whether the lien claimant or the person with whom 
he contracted stands in the position of a contractor 
or a subcontractor.? Particular persons have been 
held to be contractors, principal contractors, or 
original contractors and not subcontractors,’ or to 
be subcontractors and not contractors or principal 
eontractors.2 The definitions of a contractor as a 
person who contracts with the owner® and of a sub- 
contractor as a person who contracts directly with 
the principal contractor,!? point out one ground of 
distinction between a contractor and a subcon- 
tractor.14 It has been held that, where two or more 
persons who have jointly, as original contractors, 
entered into a contract to erect a building agree be- 
tween themselves that each shall do a particular 
portion of the work and receive a specified part of 
the compensation, this makes each of them a sub- 
contractor under the original contract,!? although it 
does not release them from their joint liability for 
the due performance of their contract;1* but other 
cases hold that they remain principal contractors 
for all purposes and do not become subcontractors 
by reason of such agreement.14 Where, after a con- 
tract for the erection of a house for an entire sum 
had been executed, the contractor took another per- 
son into partnership with himself in the mason work 
but not in the other work, and the owner made 
no agreement with the new firm, it was held that 

5 La Ranque Jacques-Cartier v. 
Picard, 18 Que. Super. 502. 

6. Cross references: 


Perfection of lien, different require- 
ments as to contractors and sub- 


tractor, the 


MECHANICS’ LIENS 


tween owner and subcontractor.— R. 
Where, after a subcontractor has en- 
tered into a contract with the con- 
contract between 
owner and the principal contractor is 


[§§ 144-147 , 


as to the mason work the partnership was a sub- 
contractor.1° The mere fact that a building con- 
tract in relation to property held in the names of 
the individual partners is made with the firm does 
not show that the contractor was a subcontractor, 
the firm being the principal contractor.6 An as- 
signee of the contractor, who has furnished the 
material and performed the labor called for by the 
contract, is entitled to a len for the amount due 
either as a contractor or as a subcontractor, where 
nothing was paid to the original contractor and the 
latter did no part of the work under the contract 
and has waived all claim thereunder.” 

[§ 146] ¢. Lien for Labor and Material Fur- 
nished.1® While the contrary has been held under 
a few statutes,!® it is generally held that a contrae- 
tor is entitled to a lien for labor furnished by him 
and actually performed by persons working under 
him ;”° and even though his workmen have taken out 
liens the effect is only to diminish the contractor’s 
lien pro tanto.24_ The contractor has also a lien for 
necessary materials furnished by him to comply with 
his contract ;?? but the rule is otherwise where the 
materials are only apparently sold and delivered to 
the contractor,?* and it is doubtful whether a con- 
tractor to do certain work is entitled to a lien for 
a profit on labor and material furnished by other 
persons under contracts directly with the owner for 
the doing of work bearing no relation to the work 
performed by him.?4 

[§ 147] d. Stipulations of Contract as to Lien.?> 
Where the contract between the owner and contrac- 
I.—Sweet v. James, 2 R. I. 270. 
21. Sweet v. James, supra. 

[a] In the absence of conflicting 


claims between the person who actu- 
ally performed the labor and the 


the 


contractors see infra §§ 182, 199, 

202, 219, 285. 

Right to lien of persons contracting 
with subcontractor see infra §§$ 
153, 155, 156, 158. 

7. Hooker v. McGlone, 42 Conn. 95; 
Boyer v. Keller, 258 Ill. 106, 101 NE 
237, AnnCas1916B 628; Builders’ Sup- 
ply, ete., Co. v. Eggmann, 190 Ill. A. 
572; Owen v. Johnson, 174 Pa. 99, 34 
A 549; Van Horn vy. Van Dyke, 96 
Wis. 30, 70 NW 1067. See Bennett 
v. Frederick R. Gerry Co., 273 Pa. 585, 
117 A 345 (under the statute, an 
architect is entitled to file a claim 
as contractor but not as subcon- 
tractor). 

[a] A person contracting with a 
lessee for the improvement of land 
is a contractor, and not a subcon- 
tractor. Boyer v. Keller, 258 Ill. 106, 
101 NE 237, AnnCas1916B 628. 

{b] Persons who contract directly 
with the vendee of real property to 
furnish labor and materials are prin- 
cipal contractors and not subcon- 
tractors. Builders’ Supply, etc., Co. 
y. Eggmann, 190 Ill. A. 572. 

8. Richmond, etc., Constr. Co. v. 
Richmond, etc. R. Co., 68 Fed. 105, 
15 CCA 289, 34 LRA 625 (decided un- 
der Kentucky statute); Kinney v. 
Blackmer, 55 Conn. 261, 10 A 568; 
Henry Marble Co. v. Church, 205 Ill. 
A, 249. 

9. See supra § 144. 

10. See infra § 154, 

11. Richmond, etc., Constr. Co. v. 
Richmond, etc., R. Co., 68 Fed. 105, 15 
CCA 289, 34 LRA 625 (decided under 
Kentucky statute); Travis v. Mere- 
dith, 16 Del. 376, 48 A 176, 

fa] A person who contracts with 
the owner through his agent is an 
original contractor rather than a 
subcontractor, there being no other 
person who can be designated as a 


contractor. McLean v. Nolan, 44 App. 
(DEEL 
{[b] Subsequent agreement  he- 


canceled, and the owner agrees to pay 
claims for labor and materials then 
outstanding, and the subcontractor 
furnishes to the owner the remainder 
of the necessary material, he is en- 
titled to a mechanic’s lien as a prin- 
cipal contractor. Ryndak y. Seawell, 
13 Okl. 737, 76 P 170. 

12. Vogel v. Whitmore, 72 Hun 
417, 25 NYS 202 [aff 149 N. Y. 59 
mem, 44 NE 1129 mem]; Stroebel v. 
Ochse, 14 Misc. 522, 35 NYS 1089. 

13. Vogel v. Whitmore, 72 Hun 
417, 25 NYS 202 [aff 149 N. Y. 595 
mem, 44 NE 1129 mem]. 


14. Davis v. Livingston, 29 Cal. 
rie Harbeck v. Southwell, 18 Wis. 

15. Shaar v. Knickerbocker Ice Co., 
149 Ill, 441, 37 NE 54. 

16. Hill v. Gray, 81 Mo. A. 456. 

17. Haney, etc., Mfg. Co. v. Adaza 
Co-op. Creamery Co., 108 Iowa 313, 
79 NW 79. 

18. “Materialman” and “contrac- 


tor” distinguished see supra § 143. 

19. Winder v. Caldwell, 14 How. 
(U. S.) 434, 14 L. ed. 487; Cook v. 
Moore, 152 Ark. 590, 239 SW 750; 
Little Rock, ete., R. Co. v. Spencer, 
65 Ark. 183, 47 SW 196, 42 LRA 334. 

20. U. S.—Couper v. Gaboury, 6y 
Fed. 7, 16 CCA 112; Tod v. Kentucky 
Union R. Co., 52 Fed, 241, 3 CCA 60, 
18 LRA 305 (Kentucky statute). 

Ariz.—Lanier v. Lovett, 25 Ariz. 54, 
213 P 391. 

Cal.—Macomber y. 126 
Calo, b8 Hn Py si2i 

Colo.—Kern v. Guiry Bros. Wal. 
Paper Co., 60 Colo. 286, 153 P 87. 

Mass.—Wera v. Bowerman, 191 
Mass, 458, 78 NE 102; Borden v. 
Mercer, 163 Mass. 7, £9 NE 413. 

Minn.—Perry v. Duluth Transfer R. 
Co., 56 Minn. 306, 57 NW 792. 

N. Y.—Warner vy. Hudson River R. 
Co., 5 HowPr 454, 

Or.—Christman v. Salway, 103 Or. 
666, 205 P 541, 548 [quot Cyc]. 


Bigelow, 


person who under contract caused it 
to be performed, the latter is given 
the lien under the New Jersey stat- 
ute. Bates Mach. Co. v. Trenton, etc., 
R. Co., 70 N. J. L. 684, 58 A 935, 103 
AmSR 811. 

22. Ga.—Collini v. Nicholson, 51 
Ga. 560. 

Iowa.—Nunemaker v. Kulhavy, 197 
Iowa 962, 196 NW 1009. 

Tex.—Paris First Nat. Bank v. 
Lyon-Gray Lumber Co., (Civ. A.) 194 
SW 1146; Tyler First Baptist Church 
v. Carlton Lumber Co., (Civ. A.) 173 
SW 1179. 

Wash.—Powell v. Nolan, 27 Wash. 
318, 67 P 712, 68 P 389. 

oie C.—Gidney v. Morgan, 16 B. C. 


23. Cusson v. Gemme, 19 R. I. 507, 
34 A 1115. 

[a] Thus, where materials for the 
erection of a house were furnished 
by several dealers on the faith of a 
mortgage of the premises made by 
the owner to one of the dealers, and 
in pursuance of an understanding 
that the mortgage was to stand as 
security for all of them, the con- 
tractor who built the house and to 
whom the materials were apparently 
sold and delivered but upon whom the 
dealeys had no claim and to whom 
they did not look for payment of the 
bills, is not entitled to a mechanic’s 
lien for the amount of such bills 
charged in his account. Cusson v. 
Gemme, 19 R. I. 507, 34:A91115. 

24 Russell v. Pichler, 198 NYS 
702 (where plaintiff contracted to 
perform the carpenter work and the 
other work was tinning, electricar 
work, and the like), 

Profit as lienable item generally 
see supra § 56. 

25. Cross references: 

Stipulations against liens as depriv- 
ing subcontractors, ete., of liens 
see infra §§ 166-168. 

Waiver of lien see infra §§ 415-417. 
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§§ 147-148] 


tor stipulates that the contractor will assert no lien, 
the contractor will of course be bound by such 
stipulation, 26 but the stipulation must be explicit,?? 
its intent®* and interpretation?® should be reason- 
ably clear, and, where so provided by statute, it 
must be made a matter of record.3° 
that the contractor shall promptly pay for all ma- 
terials, so that the same will not become a lien,#+ 
that he shall give security that no liens will be 
filed,®? that he shall present a certificate that the 
property is free from liens,** that the building shall 
be delivered free from liens,*4 that all bills shall 
be paid by check of the contractor,®* that the con- 
tractor will satisfy every claim,*® or that the con- 
tractor will not permit any liens to be set up by 
subcontractors,?? will not defeat the right ot the 


26. Montello Brick Works v. Hoot, 
19 Montg. Co. (Pa.) 188. 
[a] Validity of covenant.—Where 


a husband held title to property as 
trustee of his wife, the fact that he 
described himself as owner in a 
building contract, containing a cove- 
nant that no mechanics’ liens should 
be filed against it, is not such a fraud 
on the contractor as would alone in- 
validate the covenants. In re Brum- 
baugh, 8 Pa. Super. 292. 

{[b] Contract confining lien to par- 
ticular lot.—One who contracted to 
excavate two lots under separate con- 
tracts, and afterward agreed with the 
owner that payments made on both 
the lots should apply to one only, 
such payments being sufficient to pay 
for the work done on that lot, and 
that any lion for unpaid work should 
attach only to the other, could not 
Subsequently file a lien against both 
lots for an alleged balance for work 
dgne on both. Gallick v. Engelhardt, 
36 Misc. 269, 73 NYS 309. 

27. Barker v. Berry, 4 Mo. A. 585; 
Brydon v. Lutes, 9 Man. 4638. 

{a] Xmplication.— When under a 
building contract the time for pay- 
ment of the price of the work is fixed 
at a date later than that at which a 
bill could be filed to enforce a me- 
chanic’s lien, there is an implied 
agreement that no lien shall exist. 
But if, by the contract, a promissory 
note or other security for the price 
of the work is to be given within the 
time for enforcing a mechanic’s lien, 
the implied agreement to waive the 
lien is conditional upon the giving 
of the note or other security. Ritchie 
v. Grundy, 7 Man. 532. 

28. Kertscher v. Green, 205 N. Y. 
522, 99 NH 146, AnnCasi913E 561 [aff 
143 App. Div. 907 mem, 127 NYS 1127 


Te (aff 67 Misc. 293, 124 NYS 
29. Kertscher v. Green, supra. 


20. Carle v. Neeld, 24 Pa. Co. 223 
(Act June 26, 1895 [P. L. p 369], since 
repealed). Compare Kime vy. Crider, 
6 Pa. Dist. 688, 20 Pa. Co. 20 (deem- 
ing the statute not applicable to the 
main contractor). 


31. Zarrs v. Keck, 40 Nebr. 456, 58 
NW 933. 
32. Young v. Lyman, 9 Pa. 449. 


33. See cases infra this note. 

[a] Certificate not required by 
owner.—A provision of a building 
contract requiring the contractor, 
when payment is made, if required, 
to present a certificate that the prop- 
erty is free from liens, will not affect 
the contractor’s right to payment or 
to a mechanic’s lien, where no certifi- 
cate is required by the owner. Mor- 
rison Co. v. Williams, 200 Mass. 406, 
86 NE 888. 

fb] Subsequent filing of liens by 
subcontractors. — Where a contract 
provides that payment shall be made 
for work on final estimate and certifi- 
cate of an engineer approving the 
work, and a showing that the work 
is free from all liens, and, after the 
final estimate is made and ‘the certifi- 
eate procured, the contractor, being 
refused payment, files his lien, the 
fact that subcontractors subsequently 
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A stipulation 


General. 


file liens for work will not defeat the 
contractor’s lien. Ford vy. Springer 
Land Assoc., 8 N. M. 37, 41 P 541 [aff 
168 U. S. 518, 18 SCt 170, 42 L. ed. 


562]. 
4. Schmid v. Palm Garden Impr. 
Co..-162, Palais 29) Ave w27.. But see 


Dupuis v. Snook, 186 Ill. A. 330 (dic- 
tum that the original contractor is 
not entitled to a lien where the con- 
tract provides that the building shall 
be delivered free from all liens). 

35. Lowenstein v. Reynolds, 92 
Tenn. 543, 22 SW 210. 

36. Childress v. Smith, (Tex. Civ. 
A.) 37 SW 1076. 

37. Colo.—Jarvis v. State Bank, 22 
Colo. 309, 45 P 505, 55 AmSR 129; 
Aste v. Wilson, 14 Colo. A. 323, 59 


P 846. 
Kan.—Clough v. McDonald, 18 Kan. 


114, 

Me.—Norton v. Clark, 85 Me. 357, 
27 A 252, 

Mont.—Miles v. Coutts, 20 Mont, 
47, 49 F 393. 


Pa.—Schmid v. Palm Garden Impr. 
Co,,, 162; Pa, 211, 29. A 727; Lucas. v. 
O’Brien, 159 Pa. 535, 28 A 364; Iron 
Works vy. O’Brien, 156 Pa. 172, 27 A 
131; Nice v. Walker, 153 Pa. 123, 25 
A 1065, 34 AmSR 688. 

38. Herman H. Hettler Lumber Co. 
v. Hodge, 227 Ill. A. 383. 

39. Fuhrman y. Frech, 60 Ind. A. 
349, 109 NE 781. 

40. Wyss v. Beaver Valley Brew- 
ing Co., 216 Pa. 443, 65 A 814. 

[a] “The legal effect of his con- 
tract was to furnish a release from 
all liens, his own as well as others, 
and it would do violence to the whole 
purpose of the transaction to permit 
him to file and enforce his own lien 
when he had covenanted to release 
from all liens.’’ Wyss v. Beaver Val- 
ley Brewing Co., 216 Pa. 448, 444, 65 
AS ' 


814. 

[b] Distinction not recognized.—A 
distinction between a covenant to 
give a release from liens and one to 
refrain from filing a lien “is too 
shadowy to be convincing.” Wyss v. 
Beaver Valley Brewing Co., 216 Pa. 
443, 444, 65 A 814. 

41. Cross references: 
as ape hake by contractor see infra 
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Default in performance of principal 
contract as affecting right of sub- 
contractor or materialmen to lien 
see infra §§ 170-172. 

Questions for jury see infra § 708. 

Set-off of damages for defects in 
performance in action by _ contrac- 
tor to enforce lien see infra § 521. 
42, Witt v. Gilmour, 172 App. Div. 

110, 158 NYS 41; Paturzo v. Shul- 

diner, 125 App. Div. 636, 110 NYS 137; 

Pierce, etc., Mfg. Co, v.. Rogers, 60 

Pa. Super. 293. 

{a] Failure of owner to furnish 
dimensions.—Where plaintiff com- 
pleted his contract to furnish mate- 
rials for defendant’s buildings, ex- 
cept certain doors and drawers, the 

imensions of which were not fur- 
nished to him, he being at all times 
ready to supply them when he should 
receive the dimensions, his right to 

a lien was complete. Frolich v, Car- 


contractor to a lien. 
that a stipulation of the contractor to complete 
the work free from mechanics’ liens,** or to trans- 
fer the house to the owner clear of all claims or en- 
cumbrances,*® excludes a lien in his favor, and that 
the covenant of the contractor to furnish a release 
from liens is, as to himself, the equivalent of a 
covenant not to file a hen.*° 

[§ 148] e. Performance of Contract*‘\—(1) In 
In the absence of an adequate excuse for 
nonperformance,*? or of waiver by the owner of 
nonperformance,*? performance of his contract: is 
necessary to entitle the contractor to a lien;*4 he 
is not entitled to a lien where he has not sub- 
stantially performed his contract,*® or where he 
has failed to perform a material and considerable 
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However, it has been held 


roll, 127 Mich. 561, 86 NW 1034. 

43. McCue v. Whitwell, 156 Mass. 
205, 80 NE 1134; Witt v. Gilmour, 172 
App. Div. 110, 158 NYS 41; Stewart 
v. McQuaide, 48 Pa. 191. 

{a] In determining whether or not 
there has been a waiver the acts of 
the parties and all the circumstances 
of the transaction should be _ con- 
sidered. Hanley v. Walker, 79 Mich. 
607, 45 NW 57, 8 LRA 207. 

44. Ill—Vance v. Messer, 176 Ill. 
A. 554. 

Mass.—Burke vy. Coyne, 188 Mass. 
401, 74 NE 942. 


Mich.—Evans v. Woodley, 173 
Mich. 20, 188 NW 275. 
N. Y.—Paturzo v. Shuldiner, 125 


App. Div. 636, 110 NYS 137; Woolf 

v. Schaefer, 103 App. Div. 567, 93 

NYS 184 [rev 41 Misc. 640, 85 NYS 

205]; Smith v. Ruggiero, 52 App. Div. 

332, 65!) NYS °89) [aff 173" No Vy. 614 

mem, 66 NE 1116 mem]; McNeal v. 

Clement, 2 Thomps. & C. 863; Mahon 

v. Guilfoyle, 18 NYS 93. 

N. D.—Kupfer v. McConville, 35 
N. D. 622, 161 NW 283. 
ea ‘—Kane v. Ohio Stone Co., 39 Oh. 
Or.—Maynard v. Lange, 71° Or. 
560, 143 P 648, AnnCas1916E 547. 
Pa.—Bohen vy. Seabury, 141 Pa. 594, 
Qe ACOs 
Tex. —Murphy v. Williams, 103 Tex. 
155, 124 SW 900 [mod (Civ. A.) 116 
SW 412]. 

Poe aT OD v. Birney, 11 Wis. 
Man.—Brydon v. Lutes, 9 Man. 463. 
Ont.—Burton v. Hookwith, 45 Ont. 

L. 348, 16 OntWN 102, 48 DomLR 

339; Simpson. v. Rubeck, 3 OntWN 

577, 21° OntWR., 260: 

[a] Where a contract to dig and 

sinks a well was not performed, the: 

party contracting to do the work 
has no mechanic’s lien upon which 

foreclosure can be had. Kupfer v. 


McConville, 35 N. D. 622, 161 NW 
[b] ‘Conformity to specifications. 


—A contractor who has failed to con- 
struct and complete the building in 
accordance with the specifications of 
the building contract is not entitled 
to enforce a mechanic’s lien. Vance 
v. Messer, 176 Ill. A. 554; ‘Simpson v. 
Rubeck, 3 OntWN 577, 21 OntWR 260. 
{c] Payment by contractor for 
labor and materials.—A building con- 
tractor’s agreement to “furnish all 
materials and do all labor” is not 
satisfied unless the materials and 
labor are paid for. Cockrill v. Davie, 
14° Mont. 131.) 355P 958° 

45. Ala.—Biles v. Schultz, 191 Ala. 
(BLEEP OND fa abso Wy 
Ark.—Harris v. Graham, 86 Ark. 
570, 111 SW 984. 

Towa.—Keys v. Garben, 149 Iowa 
394, 128 NW 337. 
Mass.—Girouard v. 219 
Mass. 318, 106 NE 849. 

Mich. —Frohlich v. Klein, 160 Mich. 
142, 125 NW 14. 

N. Y.—Easthampton Lumber, etc., 
Co. v. Worthington, 186 N. Y. 407, 79 
NE 323; Witt .v. Gilmour, 172 App. 
Div. 110, 158 NYS. 41; McNulty V5 
Offerman. 152 App. Div. 181, 1837 NYS 


Jasper, 
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part sf the work required under the contract,*® or 
where he has willfully or intentionally departed 
from, or failed to carry out, the terms of the con- 
tract,47 even though in an unimportant respect.*§ 
On the other hand the contractor is entitled to 


27. And see Jac Bldg., etc, Co. v. 
Niccomini, 207 App. Div. 426, 202 
NYS 132; Derr v. Kearney, 46 Misc. 
148, 983 NYS 1099 (in both of which 
eases the evidence showed a failure 
of plaintiff substantially to comply 
with the contract, and did not show 
the cost of: remedying the omissions). 

Tex.—Murphy v. Williams, 103 Tex. 
155, 124 SW 900 [mod (Civ. A.) 116 
SW 412]. 

Ont.—Brazeau v. Wilson, 36 Ont. 
L. 396, 10 OntWN 80. 

[a] Omissions precluding recov- 
ery on contract.—Where the omis- 
sions are so substantial that the con- 
tractor would not have a right of re- 
covery upon his contract, he cannot 
enforce a lien therefor. Bianchi v. 
Hughes, 124 Cal. 24, 56 P 610; Schal- 
lert-Ganahl Lumber Co. v. Sheldon, 
B..Cal, Unnep Cass (19532 we. 230. 

[b] Repairs.—(1) A person who 
had not substantially complied with 
his contract to make repairs on a 
building is not entitled to a lien 
thereon. Biles v. Schultz, 191 Ala. 
671, 67 S 981. (2) A contractor has 
not substantially complied with his 
contract for repairs on a building, 
where he did his work in an imper- 
fect and negligent manner, and con- 
ferred no real benefit on the property, 
which was not in as good condition 
as when he commenced work. Keys 
v. Garben, 149 Iowa 394, 128 NW 337. 

{c] The failure of a contractor to 
furnish proper and suitable doors, 
as required by his contract, consti- 
tutes such a defect as to show that 
his contract was not substantially 
performed, where it would cost from 
three thousand five hundred dollars 
to over seven thousand dollars to re- 
place the doors. Nesbit v. Braker, 
104 App. Div. 393, 93 NYS 856. 

{d] Placing windows in improper 
place.—The unworkmanlike failure of 
a contractor to place the front win- 
dows in the basement story of a 
small house directly underneath the 
front windows of the upper portion 
of the house was a substantial non- 
compliance with the contract, the ef- 
fect of which was to preclude the 
enforcement of a lien by the con- 
tractor. Schindler v. Green, 7 Cal. 
Unrep. Cas. 229, 233, 82 P 341, 631. 

[e] Poor workmanship and mate- 
rials. — A contractor substantially 
failing to comply with his contract 
because of bad workmanship and im- 
proper materials is not entitled to a 
mechaniec’s lien. Frohlich y. Klein, 
160 Mich. 142, 125 NW 14. 

{f] Departures from _ specifica- 
tions.—(1) A contractor for the con- 
struction of a dwelling must, to en- 
force a mechanic’s lien, show a sub- 
stantial compliance with the specifi- 
cations as to the method of construc- 
tion, materials, and workmanship; 
and a contract is not substantially 
performed .by substituting for that 
which is expressly required materi- 
als, methods, or workmanship which 
in the opinion of the contractor are 
just as good, unless the substitution 
relates to a matter of minor im- 
portance, is made in good faith and 
for sufficient reasons, and there is an 
adequate allowance for the difference. 
Easthampton Lumber, ete., Co. v. 
Worthington, 186 N. Y. 407, 79 NE 
323. (2) If the defects are so numer- 
ous and pervading as to show that 
the contractor did the job in a slov- 
enly and improper manner not con- 
forming substantially with the plans 
and specifications, he is not entitled 
to a lien. Glacius v. Black, 50 N. Y. 
145, 10 AmR 449; Anderson v. Pe- 
tereit, 86’ Hun 600, 38 NYS 741. (3) 
There is no substantial performance 
where the departures from the speci- 
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fications are grave and vital, not only 
in details, but in essentials; where 
they are numerous and substantial, 
running through the structural work; 
where they go not only to the stabil- 
ity of the structure, but expose the 
building and the persons in it to the 
hazards of fire; and where the struc- 
ture as erected is substantially dif- 
ferent from, and inferior to, the resi- 
dence which plaintiff contracted_ to 
build. Witt v. Gilmour, 172 App. Div. 
110, 158 NYS 41. 


46 Klaub yv. Vokoun, 169 Ill. A. 
434; Fox v. Davidson, 36 App. Div. 
159, 55 NYS 524; Pippy v. Winslow, 


62POr, 219) 125 P 298: 

{a] Intention.—(1) Where a con- 
tractor fails to perform a consider- 
able part of the work required under 
the contract, his failure, irrespectivé 
of whether his intention was good 
or bad, constitutes a bar to his en- 
forcement of a lien for the work per- 
formed. Fox v. Davidson, 36 App. 
Div. 159, 55 NYS 524. (2) Where the 
defects are in such an essential mat- 
ter as to defeat the intention of the 
parties to have the work done in a 
particular manner, the contractor 
cannot enforce a lien. Phillip v. 
Gallant, 62 N. Y. 256; Wollreich v. 
Fettretch, 4 NYS 326. 


47. Van Clief v. Van Vechten, 130 
ING TD Yen Ot ie ON eed OL Wee ert Lip ve 
Gallant. (62°2Ne Yo 256: 


4s. Anderson v. Petereit, 86 Hun 
600, 383 NYS 741; Smith v. Ruggiero, 
52 App. Div. 382, 65 NYS 89; Pippy 
v. Winslow, 62 Or. 219, 125 P 298. 


49. Mass.—McCue v. Whitwell, 
156 Mass. 205, 30 NE 1134. 
Mich.—Gier v. Daiber, 148 Mich. 
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N. Y.—Van Clief v. Van Vechten, 
130 N. Y. 571, 29 NE 1017; Murphy v. 
Stickley Simonds Co., 82 Hun 158, 31 
NYS 295. 

Or.—M. J. Walsh Co. v. Nelson, 63 
Or. 84, 126 P 606; Edmunds v. Wel- 
ling, 5% Or. 1038, 106, 110 P' 533 [cit 
Cyc}: 

Tex.—Harrop v. National 
etc., Co., (Civ. A.) 204 SW. 878. 

50. U.’S—Gate City Malt Co. v. 
Stewart, 206 Fed. 448, 124 CCA 354 
(decided under Nebraska statute). 

Conn.—Daly v. New Haven Hotel 
Co.,, 91) Conn: (2802 90) AS ose 

Ill.—Ruddy v. McDonald, 244 Ill. 
494, 91 NE 651; Lombard vy. Johnson, 
76 Ill. 599; Hobart v. Reeves, 73 Ill. 
527; Fish v. Stubbings, 65 Ill. 492; 
Bartson v. Wiekert, 193 Ill. A. 467; 
Healy Ice Mach. Co. v. Parks, 155 Ill. 
A. 232; Philip Carey Mfg. Co. v. Wey- 
Pandt,, 143) elie Ava ove 

Mass.—Burke v. Coyne, 188 Mass. 
401, 74 NE 942; McCue v. Whitwell, 
156 Mass. 205, 30 NE 1134. 

Minn.—Hankee vy. Arundel Realty 
Co., 98 Minn. 219, 108 NW 842; Leeds 
v. Little, 42 Minn. 414, 44 NW 309. 

Nebr.—McGowan v. Gate City Malt 
Co., 89 Nebr. 10, 130 NW 965; Grove- 
Wharton Constr. Co. v. Clarke, 86 
Nebr. 831,"' 126) NW "6512" Hahn Vv. 
Bonacum, 76 Nebr. 837, 107 NW 1001, 
109 NW 368. 

N. Y.—Heckmann v. Pinkney, 81 
N. Y. 211 [aff 8 Daly 466, 6 AbbNCas 
371]; Phillip v. Gallant, 62 N. Y. 256; 


Loan, 


Glacius' (\v.2Black "5005 Ne Ye 24510 
AmR 449; King v. Moore, 61 App. 
Div. +609; 70) NYS! = 6s.) Vurphiys av, 


Stickley Simonds Co., 82 Hun 158, 
31 NYS 295; Nunan v; Doyle, 60 N. Y. 
Super. 377, 18 NYS 192 [aff 139 N. Y. 
643, 35 NE 206]; Otis El. Co. v. 
Dusenbury, 47 Mise. 450, 95 NYS 
959; Holl v. Long, 34 Mise. 1, 68 
NYS 522; D’Andre v. Zimmermann, 
17 Misc. 357, 39 NYS 1086; Ansonia 
Brass, etc., Co. v. Gerlach, 8 Misc. 
256, 28 NYS 546; Rogers v. McGuire, 


OS age ee 
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[§ 148 


a lien where he has acted in good faith in endeavor- 
ing to perform his contract*® and has substantially 
performed it,°° even though there are slight, minor, 
or trifling defects or omissions.®! An intention sub- 
stantially to perform is negatived by a refusal to 


10 NYS 881. 

Or.—M. J. Walsh Co. v. Nelson, 63 
Or, 84, 126 P 606; Edmunds v. Well- 
ing; 57; Ors 03, 110 P 533. 

Tex.—Harrop v. National 
etc., Co., (Civ. A.) 204 SW 878. 

W. Va.—West Virginia Bldg. Co. 
v. Saucer, 45 W. Va. 488, 31 SH 966, 
72 AmSR 822. 


Loan, 


Wis.—Sherry vy. Madler, 123 Wis. 
621, 101 NW 1095. 

Ont.—Taylor Hardware Co. v. 
Hunt, 39 Ont. L. 85, 12 OntWN 6, 
35 DomLR 504. 

[a] Construction of ditch.—A 


substantial compliance with a con- 
tract to construct a ditch on or along 
a section line entitles the contractor 
to a mechanie’s lien, although the 
contour of the land necessitated 
deviations from the _ section line. 
Bartson v. Wiekert, 193 Ill. A. 467. 

{b] Substantial compliance with 
the plans and specifications is suffi- 
cient to entitle the contractor to a 
lien. Ruddy v. McDonald, 244 Ill. 
494, 91 NE 651 [mod 149 Ill. A. 111]. 

{c] Facts held to show substan- 
tial compliance.—Roane v. Murphy, 
(Tex. Civ. A.) 96 SW 782. 

Amount of lien see infra § 322. 

Substantial performance of build- 
ing contracts generally see Building 
and Construction Contracts §§ 78, 79. 

51. Benjamin v. William Hillger 
Land Co., 225 Mich. 613, 196 NW 191; 
Gier v. Daiber, 148 Mich. 190, 111 
NW 773; McGowan v. Gate City Malt 
Co., 89 Nebr. 10, 130 NW 965; Hahn 
v. Bonacum, 76 Nebr. 837, 107 NW 
1001, 109 NW 368; Van Clief v. Van 
Vechtén;,130, N. YY. 571, 29 NE 1017; 
Murphy v. Stickley Simonds Co., 82 
Hun 158, 31 NYS 295; Taylor Hard- 
ware Co,*v. Hunt, 39 Ont. LL. 85; 12 
OntWN 6, 35 DomLR 504. 

[a] Statutory provisions. — Under 
the express provisions of some stat- 
utes, a lien is not entirely defeated 
by (1) trivial imperfections (Sim- 
Mons Va hirth, 33 Cale yAy 875 = 162 
P 807), (2) or minor defects or a 
failure to complete in minor particu- 
lars (Standard Constr. Co. v. Quaker 
City Cracker Co., 73 Pa. Super. 402). 
(3) Some statutes of this nature re- 
late to the question whether or not 
there has been an actual completion 
of the building. Bianchi v. Hughes, 
124 Cal. 24, 56 P 610; Marble Lime 
Co. v. Lordsbury Hotel Co., 96 Cal. 
332, 831 P 164. (4) The trivial imper- 
fection mentioned in the statute re- 
fers to imperfect or defective per- 
formance of the work upon a build- 
ing which is claimed to have been 
completed (Santa. Monica Lumber, 
etc," Co. Vv. Here 119" Galt Seo e 
555; Santa Clara Valley Mill, etce., 
Co. v. Williams, 3 Cal. Unrep. Cas. 
700, 81 P 1128), (5) and not to a case 
in which the building is admittedly 


incomplete and workmen are still 
engaged in constructing substantial 


portions thereof (Bianchi v. Hughes, 
supra). (6) The question whether 
an omitted portion of the building 
is a trivial imperfection or a sub- 
stantial failure in its completion is 
not to be determined by its relative 
cost to that of the entire building. 
Bianchi v. Hughes, supra. (7) “Any 
imperfections in the performance of 
the work which were of so trivial a 
character as to permit the contractor 
to recover for substantial perform- 
ance notwithstanding such defects 
would be trivial imperfections within 
the meaning of section 1187 of the 
Code of Civil Procedure.” Hammond 
Lumber Co. v. Yeager, 185 Cal. 355, 
SOS On seen dalle 

Trivial imperfections as affecting 
ba oe pete lien claim see infra 


: Mor later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 148-152] 


cure defects or complete the contract when called 
upon to do so.®? 

[§ 149] (2) Time of. Mere delay in completing 
a contract which contains no stipulation limiting 
the time of performance and which still subsists 
as a binding agreement is not fatal to the main- 
tenance of a lien? in the absence of bad faith in 
the final part of the performance;*4* and even where 
the contract limits the time for completion, failure 
to complete within the stipulated time will not or- 
dinarily prevent a lien;®> but it is otherwise when 
the time of completion is of the essence of the 
contract.*° 

[$ 150] (3) To Satisfaction of Owner or Archi- 
tect. Compliance with the contract is sufficiently 
shown where it appears that claimant offered to do 
any work which the owner should designate that 
should be done, and the owner failed to designate 
any,®’ or that the owner accepted the building, 
knowing the defects complained of;°* but the tak- 
ing possession of the premises by the owner and the 
mere use and occupancy thereof do not, without 
more, constitute an unequivocal acceptance®® so as 
to preclude him from objecting to the use of in- 
ferior and defective material in its construction.” 
Where, by the terms of the contract, it is to be 
performed to the satisfaction of an architect® or 
the owner,® such satisfaction must be shown. Thus, 
where a contract provides that the work shall be 
done to the full and complete satisfaction of the 
architect, and payment made on presentation of his 


52. Kohl v. Fleming, 21 Misc. 690, 
47 NYS 1092. 

53. See v. Kolodny, 227 Mass. 446, 
116 NE 888; Shaughnessy v. Isen- 


[a] Reason 
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666]; Wood v. Stringer, 20 Ont. 148. 
for rule 
many cases the owner must, 
matter of necessity, 
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certificate that the contractor is entitled thereto, a 
contractor who has not furnished such a, certificate 
or shown any excuse for not furnishing it is not 
entitled to a lien for the amount of his eclaim.®%* 
But neither the owner®* nor the architect® will be 
allowed to defeat the lien by unjust or capricious 
action in the matter, and failure to produce an archi- 
tect’s certificate is excused where, owing to the dis- 
charge of the architect, there is no one who can 
give a certificate.** A provision in the contract 
for the production of a certificate of the architect 
mes be waived by the owner.*? 

[§ 151] f£. Modification or Rescission of Contract. 
Slight alterations or modifications of the contract 
as to the manner of the execution and the like will 
not abrogate the right to a lien.66 Where the owner, 
before any work is done, rescinds the contract, the 
contractor cannot proceed and have a lien,®® his 
remedy being an action for damages for breach of 
contract;7° but where a partly performed building 
contract is canceled by mutual consent, and’ the 
value of the work already performed and of the 
materials furnished ascertained and agreed upon, 
and the owner promises to pay such agreed value, 
the right to a lien is not waived or lost by the 
contractor.”* 

[§ 152] g. Abandonment by Contractor. In ease 
the contractor abandons the contract or ceases work 
before completion, he forfeits all right to a len’? 
where such abandonment or cessation of work is 
due to any fault of his’* or is without sufficient 
contractor who has_ substantially 
completed his contract is entitled to 
a lien, although the architect has re- 


fused to issue a certificate, where his 
refusal is wrongful and the circum- 


is that in 
as a 
take possession 


berg, 213 Mass. 159, 99 NEV'975. 

54. See v. Kolodny, 227 Mass. 446, 
116 NE 888; Shaughnessy v. Tsen- 
berg, 213 Mass. 159, 99 NE 975. 

55. Sedgwick v. Concord Apart- 
ment House Co., 104 Ill. A. 5; Benner 
v. Sehmidt, 44 Ill. A. 304; McGowan 
v. Gate City Malt Co., 89 Nebr. 10, 
130 NW 965; Heckmann v. Pinkney, 
SAE ING cu ka. 211; Phillip v. Gallant, 62 
N.Y. 256. 

{a] Delay caused by owner does 
not defeat lien.—Simmons y. Firth, 
33 Cal. A. 187, 164 P 807; Central 
. Vv. Karr Supply Co., 115 Il. 


Tb] “ ‘waiver. — Where a contract 
provides that the building shall bs 
completed at a certain date, the 
owner, by permitting the contractor 
to continue in the construction 
after such date and thereafter ac- 
cepting the building, waives the time 
of performance. Paddock vy. Stout, 
121 Ill. 571,°13 NE 182° [aff 22 Tl). A. 
65]; Nibbe v. Brauhn, 24 Ill. 268. 

58. Tompkins Co. v. Monticello 
Cotton Oil Co., 137 Fed. 625. 

57. Dennis v. Walsh, 16 NYS 257; 

Windham vy. Independent Tel. Co., 35 
Wash. 166, 76 P 936. And see Gier 
v. Daiber, 148 Mich. 190, 111 NW 773 
(the contractor is entitled to a lien 
where he remedied certain defects 
pointed out by the owner, justifiably 
refused to replace the roofs, and re- 
quested the owner to point out fur- 
at defects, which the latter did not 
do). 
58... Haller-v.*Clark, 21 D.C. /128; 
Rogers v. McGuire, 10. NYS 831; 
Windham y. Independent Tel. Co., 35 
Wash. 166, 76 P 936. 

[a] ‘Waiver.—Acceptance by the 
owner and a promise to pay the con- 
tractor have been held to constitute a 
waiver of the contractor’s failure to 
fully comply with his’ contract. 
Vorhees v. Beckwell, 10 Ind. A. 224, 


37 NE 811. 

69. Gier v. Daiber, 148 Mich. 190, 
111 NW 1773; Hanley v. Walker, 79 
Mich. 607, 45 NW 57, 8 LRA 307; 


Smith v. Coe, 2 Hilt. 365 [aff 29 N. Y. 


or suffer the property to stand idle 
and unused to the detriment of all 


parties and especially so of the 
owner. Gier v. Daiber, 148 Mich. 190, 
111 NW 773; Hanley v. Walker, 79 


Mich. 607, 45 NW 57, 8 LRA 207. 
60. Wood v. Stringer, 20 Ont. 148. 
61. Barney v. Giles, 120 Ill. 154, 11 

NE 206; Vermont St. M. E. Church 


v. Brose, 104 Ill. 206; Ewing v. 
Fiedler, 30 Ill A. 202; Boden v. 
Maher, 95 Wis. 65, 69 NW 980; Fors- 


ter Lumber Co. v. Atkinson, 94 Wis. 
578, 69 NW 3847; Hudson v. McCart- 
ney, 33 Wis. 331. 

62. Boots v. Steinberg, 100 Mich. 
134, 58 NW 657. 

{a] Reasonable refusal to accept. 
—Where a building contract stipu- 
lated, among other matters, that the 
owner will pay to the contractor a 
specified sum when the work is ac- 
cepted and the refusal of the owner 
to accept is reasonable, the con- 
tractor cannot enforce a mechanic’s 
lien for a balance claimed to be due. 
Evans v. Woodley, 173 Mich. 20, 138 
NW 275. 

63. Provost v. Shirk, 223 Ill. 468, 
79 NE 178; Barney v. Giles, 120 Ill. 
154, 11 NE 206; Wolf v. Michaelis, 27 
We As+336 [aff 136 Ill. 68, 26 NE 
384]; Forster Lumber Co. v. Atkin- 
son, 94 Wis. 578, 69 NW 347; Cham- 
pion v. World Bldg., 20- B. C. 156, 18 
DomLR 555, 29 WestLR 299, 6 West 
Wkly 1469. 

{a] Indorsement on claim as cer- 
tificate.— Where the statement of the 
claim for a mechanic’s lien filed in 
the court contained the indorsement, 
“This bill is O. K. except the last 
item,’ signed by the architect, there 
was no compliance with the provi- 
sion of the contract requiring the ar- 
chitect’s certificate. Provost v. 
Shirk, 223 Ill. 468, 79 NE 178. 

64. Windham v. Independent Tel. 
Co., 35 Wash. 166, 76 P 936; Minde- 
man v. Douville, 112 Wis. 413, 88 NW 


299. 
87 Wis. 462, 


65. Wendt v. Vogel, 
58 NW 764. 
[a] Applications of rule—(1) A 


stances are such as to justify an in- 
ference of collusion between him and 
the owner. McDonald v. Patterson, 
186 Ill. 381, 57 NE 1027 [aff 84 Ill. A. 
326]. (2) A decree awarding a me- 
chanic’s lien will not be disturbed 
notwithstanding no final certificate 
was issued by the architect as pro- 
vided for in the contract, where it 
appears that the work had been ac- 
cepted by the architect, and that he 
should have issued a certificate, but 
delayed doing so in deference to the 
owner. Walsh v. North American 
Cold Storage Co., 170 Ill. A. 393 f~mod 
See grounds 260 Ill. 322, 103 NE 

6S. Federal Trust Co. v. Guigues, 
76.N. J. Eq. 495, 74 A 652, 

67. Hartley Ki Murtha, 5 App. Div. 
408, 39 NYS 21 

68. Montanacn v. Deas, 14 Ala, 
33, 48 AmD 84. j 

Tal Mutilation.—The fact that the 
subcontractor mutilated the subcon- 
tract by making unauthorized inser- 
tions therein does not affect the 
right of the principal contragtor to 
a lien for labor and materials. 
Allen’s Est. Assoc. v. Boeke, 299 Mo. 
575, 254 SW 858. 

69. Horr v. Slavik, 35 Tll. A. 140. 

70. Horr v. Slavik, supra. 

71. Bruce v. Lennon, 52 Minn. 547, 
54 NW 739. 

72. General Fire Extinguisher Co. 
v. Seymour, 204 Ill. A. 198. 

73. %I1l1—Thomas vy. Illinois In- 
dustrial Univ., 71 Ill. 310; Kinney v. 
Sherman, 28 Ill. 520. 

Mass.—-General Fire Extinguisher 
Co. v. Chaplin, 183 Mass. 375, 67 


NE 321 

Mich.—Evans ov. Woodley, 173 
Mich. 20, 138 NW 275. 

N. Y.—Van Clief v. Van Vechten, 
130 N. Y. 571, 29 NE 1017; Mahon vy. 
Guilfoyle, 18 NYS 93. 

Pa.—Bohem v. Seabury, 141 Pa. 
594, 21 A 674. 

And see Morris v. Shepard, 56 Tex. 
Civ. A. 318, 120 SW 571 (where the 
court refused to foreclose a con- 
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grounds or exeuse;7* but where it is attributable 
and the contractor was 
free from fault in the matter and justified in aban- 
doning the work, he is entitled to a lien for what 
It is generally held that 
the owner’s refusal to pay an installment due under 
the contract is a justification of the contractor’s 
refusal to complete his contract,’® and entitles him 
to enforce a len for what has been done;‘? but 
in some jurisdictions the rule does not obtain,’® 
and in others it has been given a limited applica- 

Matters held not to constitute an abandon- 
discontinuance of the work, or election not 


to the fault of the owner, 


was done or furnished.7® 


LLON.t? 
ment, 


MECHANICS’ LIENS 


cures funds.* 


to go on with the contract, include the filing of a 


tractor’s lien in favor of a person 
who agreed to loan the money for 
the building and to whom notes ex- 
ecuted by the owner to the contrac- 
tor were transferred, the contractor 
having quit the job after doing a 
little work, the owner being deceived 
in the transaction and the conduct 
of plaintiff being so grossly unjust 
and inequitable that the courts 
should not lend aid in furthering an 
unconscionable scheme). 

74. Rochford v. Rochford, 192 
Mass. 231, 78 NE 454; Paturzo v. 
Shuldiner, 125 App. Div. 636, 110 NYS 
137; Murphy v. Williams, 103 Tex. 
155, 124 SW 900 [mod (Civ. A.) 116 
SW 412]. 

[a] The sale of the premises by 
the owner is not sufficient cause for 
the abandonment by the contractor, 
it not appearing that the grantees 
abandoned the construction. Cohn v. 
Wright, 89 Cal. 86, 26 P 643. 

[b] Contract with . tenant.— 
Where a contractor performs work 
under a contract with the tenant and 
also relies upon the consent of the 
owner to charge the property with a 
lien, he is not justified in abandon- 
ing the work because the tenant re- 
fuses to pay or is otherwise guilty 
of a breach of the contract, unless 
he is actually prevented from per- 
forming; and if he does so abandon 
he loses his lien as against the 
owner of the property. Mitchell v. 
Dunmore Realty Co., 126 App. Div. 
829, 111 NYS 322; New York El. 
Supply, ete., Co. v. Bremer, 74 App. 
Div. 400,.77 NYS 509 [aff 175 N. ¥. 
520 mem, 67 NE 1086 mem]. 

75. U. S.—Hobbs v. Head, etce., 
Co., 184 Fed. 409, 106 CCA 519 [reh 
den 185 Fed: 1006, 107 CCA 663 (aff 
231 U. S. 692, 34 SCt 253, 58 L. ed. 
440)]. 

Cal.—Pacific Rolling Mill Co. v. 
Bear Valley Irr. Co., 120 Cal. 94, 52 
P 136, 65 AmSR 158. 

Tll.—Schwartz v. Saunders, 46 Ill. 
18; Stepina v. Conklin Lumber Co., 
134 Ill. A. 173; Watrous v. Davies, 
35 Ill! A, 542. 

Ind.—Vail v. Meyer, 71 Ind. 159. 

Kan.—Hale v. Johnson, 6 Kan. 137. 

Mass.—Scholl v. Fleischer, 146 NE 
725; Smith v. Norris, 120 Mass. 58; 
Busfield v. Wheeler, 14 Allen 139. 

Mich.—Landyskowski v. Martyn, 
93 Mich. 575, 53 NW 781. 

Minn.—Howes v. Reliance Wire- 
Works Co., 46 Minn. 44, 48 NW 448; 
Knight v. Norris, 13 Minn, 473. 

Mo.—Kelly v. Rowane, 33 Mo. A. 
440. 

Nebr.—Pardue v. Missouri Pac. R. 
Co., 52 Nebr. 201, 71 NW 1022, 66 
AmSR_ 489. 

N. Y.—Morgan v. Taylor, 15 Daly 
304, 5 NYS 920 [aff 128 N. Y. 622 
mem, 28 NE 253 mem]; Powers v. 
Hogan, 12 Daly 444, 67 HowPr bok 
Dennistoun v. McAllister, 4. E. D. 
Smith 729; Wolf v. Horn, 12 Misc. 
100, 338 NYS 173; Clark v. Fleisch- 
mann Vehicle Co., Inc., 187 NYS 807; 
Sproessig v. Keutel, 17 NYS'(839; 
Hunter v. Walter, 12 NYS 60 [aff 128 
N. Y. 668 mem, 29 NE 145 mem ]. 

Or.—Justice v. Elwert, 28 Or. 460, 


43 P 649. 
Tex.—King v. Collins, (Civ. A.) 179 


SW 899 
Redhead, 31 


Wash.—Huetter v. 
Wash. 3820, 71 P 1016. 
Wis.—Hutchins v. Bautch, 123 Wis. 


394, 101. NW 671, 107 AmSR 1014;* 
Charnley v. Honig, 74 Wis. 163, 42 
NW 220. 


B. C.—Beseloff v. White Rock Re- 
sort Dev. Co. 22 B.C. 33, 23 DomLR 
676, 32 WestLR 73, 8 WestWkly 1338. 

[a] The insolvency of the owner 
before the completion of the build- 
ing excuses the contractor from com- 
pleting it and entitles him to a lien 
for what has been done or furnished. 
Baker vy. Waldron, 92 Me. 17, 42 A 
225, 69 AmSR 483; Pierce, etc., Mfg. 
Co. v. Rogers, 60 Pa. Super. 293. 

[b] Where a contractor is forcibly 
prevented by the owner from com- 
pleting his contract, he is entitled to 
a lien for the value of the work per- 


formed, although he was_ subse- 
quently notified by the owner to 
complete his performance of the 


contract and refused, 
Keutel, 17 NYS 839. 
[c] Refusal of architect to give 
ceitificate as to work.—Plaintiff con- 
tracted to do certain building for de- 
fendant, to be paid for in install- 
ments as the work progressed, on 
certificates of defendant’s architect 
that the work was done to his satis- 
faction. After a part of the work 
had been done, the architect unrea- 
sonably refused to give such certifi- 
eate, and defendant thereupon dis- 
charged plaintiff. In an action to 
foreclose a mechanic’s lien for the 
work done, 


Sproessig v. 


it was held that judg- 


ment was properly entered for 
plaintiff on the report of a songrce 
showing these _ facts, Wrig v. 


Reusens, 15 NYS 590 [aff 133 nt YY. 
298, 31 NE 215]. 

[d] Refusal of owner to reduce 
contract to writing.—It has been held 
that the owner’s refusal to reduce 
the contract to writing and sign it 
as had been stipulated by the oral 
agreement constituted a justification 
of the contractor’s abandonment, ana 
that he could enforce a lien for the 
work done. Smith v. O’Donnell, 15 
Misc. 98, 86 NYS 480. 


76. U. S.—South Fork Canal Co. 
v. Gordon, 6 Wall. 561, 18 L. ed. 894; 
Hobbs v. Head, ete., Co., 184 Fed. 


409, 106 CCA 519 [reh den 185 Fed. 
1006, 107 CCA 663 (app granted 191 
Fed. 811, 112 CCA 325, and aff 231 
U.S. 692, 834 SCt 253, 58 L. ed. 440)]. 

Mass.——Scholl v. Fleischer, 146 NE 


125. 

N. Y.—Wright v. Reusens, 133 N. 
Y./298, 31 NH. 215 [aff 15 NYS 5901; 
Woolf v. Schaefer, 103 App. Div. 567, 
93 NYS 184 [rev 41 Misc. 640, 85 NYS 
205}; Cunningham v. Doyle, 5 Misc. 
219,25 NYS 476; Clark v. Fleisch- 
mann Vehicle Co., Inc., 187 NYS 807; 
Hunter v. Walter, 12 NYS 60 [aff 
128 N. Y. 668 mem, 29 NE 145 mem]; 
Rogers v. McGuire, 10 NYS 831. See 

also Thomas v. Stewart, 132 N. Y. 
580, 30 NE 577 [aff 10 NYS 874] (the 
owner, who had broken his building 
contract by refusing to pay: the sec- 


Completion by owner. 
tains a stipulation authorizing the owner to com- 
plete the work on the contractor 
so to do, and the owner does so, the contractor 
may have a lien*? for the difference between the cost 
of completion and the balance unpaid on the con- 
tract,®* provided, of course, the cost of completion 
does not exceed such balance;** but this rule is 


[§ 152 


claim of lien by the contractor before the comple- 
tion of the work*® or a stoppage of the work in 
pursuance of an agreement between the owner and 
contractor that it be stopped until the owner pro- 


Where the contract con- 


’s neglect or refusal 


ond installment at the stage of the 
work agreed upon, was liabie for the 
full amount unpaid on such install- 
ment, regardless of what it cost him 
to complete the building); Condon v. 
St, Augustine Church, 112 App. Div. 
168, 98 NYS 253 (recognizing the rule 
but holding it inapplicable to the 
facts). 

Pa.—Martin Constr. Co. v. Ward, 
ete., Biscuit Co., 29 Pa. Dist. 1147. 

Tex.—King v. Collins, (Civ. Any LTS 
SW 899 

B. C.—Beseloff v. White Rock Re- 
sort Dev...Co., 22,..B..C. 33, 23. DomUR 
cee 32 WestLR 73, 8 WestWkly 

77. See cases supra note 76. 

78. Kelly v. Tourist Hotel Co., 20 
Ont. L. 267, 15 OntWR 29. 

79. See cases infra this note. 

{a] In Mlinois (1) it is held that 
abandonment is not justified by fail- 
ure to pay installments unless the 
payments are made conditions pre- 
cedent to the performance of the 
work, by the express and positive 
provisions of the contract. Kinney 
v. Sherman, 28 Ill. 520; Geary v. 
Bangs, 33 Ill. A. 582 [aff 138 Ill. 77, 
27 NE 462]. (2) But where, after a 
contractor has partly performed his 
contract to do the carpenter work on 
a brick building, the building is de- 
stroyed through no fault of his, and 
the owner refuses to pay him for the 
work already completed in accord- 
ance with the provisions of the con- 
tract unless the contractor replaces 
at his own expense the work done 
by him which has been destroyed, 
the contractor may abandon  per- 
formance and have a lien for the 
work he has performed. Schwartz 
v. Saunders, 46 Tll. 18. (3) Subse- 
quent to these decisions, it was pro- 
vided by Hurd Rev. St. (1911) par 
18 § 4 that, when the owner shall 
fail to pay the contractor moneys 
justly due him under the contract at 
the time they should be paid, or 
otherwise fails to perform his con- 
tract, and such breach continues for 
a period of ten days, the contractor 
may abandon the work and enforce 
a lien for the value of what.has been 
done. Abhau v. Grassie, 262 Ill. 636, 
104 NE 1020, AnnCas1915B 414 (re- 
citing the statute but not passing on 
its constitutionality, the facts not 
showing an abandonment or discon- 
tinuance of the work within the 
meaning of the statute). 

80. Feick v. Stephens, 250 Fed. 
LOW hos OCA: az [certiorari den 248 
ioe Ss. 562 mem, 39 SCt 8 mem, 63 L. 
ed. 422 mem] (this was merely a: 
precautionary step in the attempted 
protection of his rights). 

81. Abhau v. Grassie, 262 Ill. 636, 
104 NE 1020, AnnCas1915B 414, 

82. Ringle v. Wallis Iron Works, 
149 N. Y. 439,.44 NE 175; McGrath 
v. Horgan, 72 "App. Div. 152, 76 NYS 
412; Dyer v. Osborne, 28 Misc. 234, 


58 NYS 1123; Sweatt v. Hunt, 43 
Wash. 96, 84 Pil 

23. See infra % 323, 

84. Condon v. St. Augustine 


Cnerebe 112 App. Div. 168, 98 NYS, 
5 
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inapplicable in the absence of such a stipulation.*® 

[§ 153] 6. Persons Not Contracting Directly with’ 
The right to a mechanie’s 
lien is not cenfined to persons contracting directly 
with the owner of the property,§’ or performing 
labor or furnishing material with the actual knowl- 
edge of the owner,’* but extends to persons who do 
work and furnish materials under contract with, or 


Owner®*—a,. In General. 


employment by, the contractor.*® 


if there is a contract between the owner and some 
one for the. improvement of the property;®° claim- 
ant is a laborer, materialman, or subcontractor under 
contract with, or employment by, the contractor ;** 
and he does work or furnishes material for the con- 
tractor in pursuance of the latter’s agreement with 
However, to be entitled to a lien, a 
claimant must connect himself with the owner in 


the owner.®? 


85. Murphy v. Williams, 103 Tex. 
155, 124 SW 900 [mod (Civ. A.) 116 
SW 412]. 

{a] Reason for rule.—‘The owner 
in completing the work does not then 
proceed upon the contract, but 
ignores it as he has the right to do 
after the default of the other party.” 
Murphy v. Williams, 103 Tex. 155, 
159, 124 SW 900. 

86. Right to lien as dependent on 
filing or nonfi of principal con- 
tract see supra §§ 132, 133. 

87. . C.—Leitch v, Central Dis- 
pensary, etc., 6 App. 247. 

Hawaii—Lewers & Cooke, Ltd. v. 
Wong Wong, 22 Hawaii 765. 

Ind.—Johnson vy. Spencer, 49 Ind. 

Mo.—Urin v. Waugh, 11 Mo. 412. 

Okl.—Mobley v. Leeper Bros. Lum- 
ber Co., 89 Okl. 95, 214 P 174. 

But see Lowry v. Downing Mfg. 
Co.,°80 Fla. 745, 87 S 65; Agin v. 
Gainesville Planing, etc., Co.,-80 Fla. 
679, 87 S 63 .(both cases holding 
otherwise where it is sought to es- 
tablish a lien on the Separate statu- 
tory property of a married woman). 

88. Holtman v. Sweeney, 136 Ky. 
773, 776, 125 SW 180; Hudson-Hous- 
ton’ Lumber Co, vy. Parks, 91 Okl. 46, 
215. P1072. 

“The statute contemplates that the 
owner who contracts for such im- 
provement of his property includes in 
his contract every person who fur- 
nishes any part of the material, or 
does any part of the labor, whether 
named or not, and without reference 
to the actual knowledge of the owner 
that he is so furnishing the material, 
or doing some part of the work.” 
Holtman v. Sweeney, supra. 

[a] The owner is bound by law 
with notice of the existence, under 
the Mechanics’ Lien Law, of the 
right of subcontractors, within the 
specified legal time, to enforce pay- 
ment of their contracts out of the 


A. 166, 96 NE 1041. 


building. Verhoeven v. Ingebrutsen, 
205 Tl); .Al 317. 

89. D. C.—Spalding v. Dodge, 1% 
D.C. 289. 


Ill.— Granite City Lime, etc., Co. v. 
School Dist. No. 126 Bd. of Education, 
203 Ill. A. 134. 

Ind.—Clark v. Huey, (A.) 36 NE 
52. Compare Woodward v. McLaren, 
100 Ind. 586 (holding otherwise, un- 
der former statutes, as to repairs). 

Ky.—Holtman vy. Sweeney, 136 Ky. 
773, 125 SW 180. 

Mass.—McCormack v. Butland, 191 
Mass. 424, 77 NE 761. 

Okl.—Hudson-Houston Lumber Co. 
v. Parks, 91 Okl. 46, 215 P 1072; 
Eberle v. Drennan, 40 Okl. 59, 136 P 


,162, 51 LRANS 68. 


Tex.—Fullenwider v. Longmoor, ‘3% 
Tex. 480, 11 SW 500. 

W. Va.—Collins v. Davis, ete., Col- 
lege, 72 W. Va. 5838, 79 SE 10. 

See Koppe v. Rylander, 29 Ga. A. 
41,114 SE 81 (a lien may be had for 
materials furnished upon the em- 
ployment of a contractor or other 


person occupying a similar relation 
to the owner and having some con- 
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It is sufficient 


tractual relation with him). 

[a] “Contractor” construed.—(1) 
The word “contractor,” as used in a 
statute giving a lien for work done 
and material furnished for the im- 
provement of real estate on the em- 
ployment of a contractor, is not to 
be construed in its technical sense, 
which would embrace any person who 
had any contract of any character, 
but is to be given its limited col- 
loquial sense, meaning a person en- 
gaged in the business of making con- 
tracts for the improvement of real 
estate. Central of Georgia R. Co. v. 
Shiver, 125 Ga, .218, 53 SE. 610; 
Pittsburgh Plate Glass Co. v. Peters 
Land. Co., 123 Ga. 723, 51 SH 725. (2) 


“Contractor” defined generally see 
supra § 144. 
Particular persons contracting 


with, or employed by, contractor see 
infra §§ 154, 156, 157, 

90. Spalding v. Dodge, 17 D. C. 
289; Benbow v. The James John, 61 
Ore 153, 121 Pss99: 

{a] The liens of subcontractors 
exist by virtue of the contract be- 
tween the owners and the original 
contractors. Pittsburgh Plate Glass 
Co. v. Kransz, 291 Ill. 84, 125 NE 730. 

[b] Workmen and materialmen 
cannot be deprived of their right to 
the fund formed by the contract by 
the act of either the contractor or 
the owner or of both of them. Nolté 
Vv. aoe Creditors, 6 Mart. N. S. (La.) 
168. 

91. See cases supra note 89. 

92. Mobley v. Leeper Bros, Lum- 
ber Co., 89 Okl. 95, 214 P 174. 

93. Leitch v. Central Dispensary, 
etc., 6 App. (D. C.) 247; Pittsburgn 
Plate Glass Co. v. Peters Land Co., 
123 Ga. 723, 51 SE 725; Baldwin Loco- 
motive Works v. Edward Hines Lum- 
ber Co., 189 Ind. 189, 125 NE. 400, 
127 NE 275, 13 ALR 1059; Crane Co. 
v. Erie Heating Co., 57 Or. 410, 414, 
112 P 480; Washburn v. Inter-Moun- 
tain Min. Co., 56 Or. 578, 109 P 382, 
AnnCas1912C 357; Eauitable Sav., 
etc., Assoc. v. Hewitt, 55 Or. 329, 
337, 106 P 447, 

“To enable a lien claimant to es- 
tablish his lien under this law he 
must connect himself by contract 
with the owner. This can only be 
done by showing that the work.was 
performed for the owner, or for a 
contractor, whom the statute has 
made the agent of the owner; that is, 
he must bring himself within the 
original contract.”’ Crane Co. v. Erie 
Heating Co., supra. 

“To establish a mechaniec’s lien 
upon a lot or building, the claimant 
must connect himself with the 
owner, either by showing that the 
claimant contracted with the owner 
or his agent, or that he furnished 
the material or performed the work 
for one who was erecting the build- 
ing with the owner’s consent.” Equi- 
table Sav., etc., Assoc. v. Hewitt, 
supra. 

{a] Comstruction of particular 
statutes.—“‘From a careful persual 
of the statute, it will appear that it 
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some way, directly or indirectly, by some link of 
a contractual nature;®* as in all cases, the owner 
must have contracted with some one for the im- 
provement of the property® or at least must have 
authorized,®® requested,®* knowingly permitted®’ or 
consented to? such improvements; the work or ma- 
terials for which the lien is claimed must have been 
done or furnished in conformity with the terms of 
the contract with the owner; the owner must be 
actually liable therefor according to the terms of 
his contract with his contractor ;* 
ant has not contracted directly with the owner, it 
is generally deemed necessary that he shall have 
contracted with,? or furnished material to,’ the con- 
tractor, a contract with a subcontractor not being 
sufficient to entitle a person to a lien under most 
statutes,* although under some it is.® 


and where claim- 


Persons con- 


is not every claimant whose material 
has been used in a building that is 
entitled to a lien, but unless he is a 
laborer or mechanic supplying ma- 
terial, and who is given a lien by the 
express provision of section 2019 
{Revisal], a material or lumber man 
in the strict sense of the term who 
claims a lien under the provisions of 
sections 2020 and 2021 will only he 
entitled thereto when he supplies ma- 
terial for the building to some one 
having contract relation to the 
work.” Borden Brick, ete., Co. v. 
Pulley, 168 N. C. 371, 375, 84 SE 513. 


{[b] A mere interloper (1) cannot 
acquire a lien. Johnson v. Spencer, 
49 Ind. A. 166, 96 NE 1041 [foll 


Johnson v. Roberts, 49 Ind. A. 697, 
96 NE 1043]. | (2) A lien does not 
arise from the mere furnishing of 
material by a person who is an en- 
tire stranger to ithe owner and to 
every one with whom the owner has 
dealt in reference to the property. 
Pittsburgh Plate Glass Co. v. Peters 


Land Co., 128 Ga. 723, 51 SE 725. 
94 See supra § Be 
95. See supra § 7 
96. See supra § 7 
97. See supra § ie. 
98. See supra § 7 
99. See intra § vee. 


1. Pendleburg v. Meade, 1 E. D. 
Smith (N. Y.) 728. 

2. Del.—Wilmington Sash, etc., Co. 
v. Nuttall, 29 Del. 1, 95 A 902;.J..G. 
Justis Co. v. Spicer, 28 Del. 534, 95 
A 239. 

D. C.—Leitch v. Central Dispen- 
sary, etc., 6 App. 247. 

Mass.—Simpson vy. 
Cush, 308. . 

Mo.—Lepage v. Laux, (A.) 211 SW 
898. 
ea oko v. Croft, 39 Pa. Super. 

ol, 

Que.—Frechette  v. 


Dalrymple, il 


Ouimet, etc., 


Tel. Co., 28 Que. Super. 4. 
3. A. B. Shorthill Co. v. Aatna In- 
demn. Co., (lowa) 124 NW 618, 617; 


De Ranko v. Lee, (Mo. A.) 200 SW 
79; Halliwell Cement Co. v. Elser, 
156 Mo. A. 291, 187 SW 626. 

‘Tt is not the purchasing ‘of or 
contracting for material which 
charges the building, but the fur- 
nishing thereof for it; and, to be 
effective, this must be to the owner, 
or some one sustaining the relation 
of contractor to the owner. To sup- 
ply material to one neither owner nor 
contractor would not be furnishing it 
for the purpose required to entitle 
the materialman to a lien.” A. 4, 
Shorthill Co. v. AXtna Indemn. Co., 
supra. 

4 Wilmington Sash., ete., Co. v. 
Nuttall, 29 Del. 1, 95 A 902; Frechette 
v. Ouimet, etc., Tel. Co. 28 Que. 
Super. 4. 

Particular persons contracting 
with subcontractor see infra §§ 155, 
156, F 

5. Holtman vy. Sweeney, 136 Ky. 
7173, 125 SW 180; Dolese Bros. Co. v. 
Andrecopulas, (Okl.) 237 P 844; Col- 
lins v. Davis, etc., College, 72 W. Va. 
583, 79 SE 10. 


A 


140 [40 C.J.] 
tracting with a person other than the owner are 
charged with the duty of ascertaining whether the 
person with whom they contract has such a con- 
tractual relation with the owner as to be authorized 
to bind the latter’s property.° The statutes do not 
confer on subcontractors and materialmen, not in 
privity of contract with the owner, a right of action 
independent of their lien.‘ 

The written consent of the owner to the subcon- 
tract is necessary, under a few statutes, to entitle 
a subcontractor to a lien.® 

The death of the contractor, after the completion 
of the work, does not deprive a subcontractor, 
laborer, or materialman of the right to acquire a 
lien for what was done or furnished at the request 
of the contractor.® 

[§ 154] b. Particular Persons—(1) Subcontrac- 


MECHANICS’ LIENS 


oe Oe 


[§§ 153-154 


tors.1° As a general rule the statutes give sub-_ 


‘ eontractors the right to a lien,“ ‘wlthough under 


some statutes, mostly early ones, such right is, or 
at one time was, denied to them.1* The lien con- 
ferred by statute on a subcontractor cannot be 
suspended by a declaration of the owner that claim- 
ant is not to hold the owner’s property for ma- 
terial furnished or labor performed for the original 
contractor, but that he must look to the original 
contractor.1* A lien may be filed by a subcontractor, 
even though the contractor has previously filed a 
lien for the entire contract.'* : 
Who is subcontractor. A subcontractor, within 
the meaning of the mechanics’ lien statutes,’® is 
one who directly contracts with the principal con- 
tractor!® to construct or erect some part of the struc- 


6 Wilmington Sash, etc., Co. v. 
Nuttall, 39 Del. 1, 5, 95 A 902; Brown 
v. Cowan, 110 Pa. 588, 1 A 520; Kit- 
son v. Crump, 9 Phila. (Pa.) 41. 

“The statute requires of claimants 
of liens to have regard, not merely 
to their own interest, but to that of 
the owner, in making their contracts 
with third persons, and to exercise 
the caution, required of all other 
persons, of seeing that the person 
contracting with them has authority 
to bind another person’s property for 
the work or materials which are 
wanted for them.” Wilmington 
Sash, etec., Co. v. Nuttall, supra. 

[a] False representation.— Where 
materials are obtained by a person 
on his falsely representing himself 
as the contractor or architect, the 
person furnishing the materials has 
no right to a lien, and, as it was his 
duty to know the relation of the 
alleged contractor to the owner, the 
loss should fall on him, rather than 
on an owner who has already paid 
for the materials and protected him- 
self as much as possible. Brown v. 
Cowan, i110 Pa: 588, 1 A 520. 

7. annon v. Potter, etc., Co., 12 
One AG 95740, 

“There is no debt existing between 
the principal. owner and the sub- 
contractor or materialman outside of 
or independent from this lien. It is 
‘purely a matter in rem.’ Gannon v. 
Potter, ete., Co., supra. 

8 Smith v. Naugatuck Cong. Soc., 
23 Conn. 635; Green’s Farms Con- 
sociated Presb. Soc. v. Staples, 23 
Conn, 544. 

[a] Were knowledge of the sub- 
contract and failure to object to it is 
not sufficient. Alderman v. Hart- 


ford, etc., Transp. Co., 66 Conn. 47, 
33 A 589. 
[b] Written acceptance of order. 


—An order drawn on the owner by 
the contractor in favor of the sub- 
contractor and accepted by the 
owner in writing is sufficient. Harr- 
ford Bldg., etc., Assoc. v. Goldrever, 
T1:Conn. 95, 41 A 659. 

9. .Telfer v. Kierstead, 2 Hilt. (N. 
Y.) 577, 9 AbbPr 418 [foll Watrous 


v. Elmendorf, 55 HowPr (N. Y.) 
461]; Bergin v. Braun, 3 OhNPNS 
150; Eberle v. Drennan, 40 Okl. 59, 


1386 P 162, 51 LRANS 68. 

10. Subcontractor: 
Distinguished from: 

Contractor see infra § 145. 

Materialman see supra § 143. 
Materialman as see supra § 143. 

11. U. S.—Central Trust Co. v. 
Richmond, etc., R. Co., 68 Fed. 90, 15 
CCA 273, 41 LRA 458; Central Trust 
Co. v. Bridges, 57 Fed. 753, 6 CCA 
539. 


Ark.—Buckley v. Taylor, 51 Ark. 
302, 11 SW 281. 

Cal.—Macomber vv. Bigelow, 126 
@al.:9, 58 P 312. 

Conn.—Kinney v. Blackmer, 55 


Conn. 261, 10 A 568. 
D. C.—Spalding v. Dodge, 17 D. C. 
289. 


Ill.—Smith Bridge Co. v. Louis- 
ville, ete., Air Line R. Co., 72 Ill, 
506; Newhall v. Kastens, 70 Til. 156; 
Havighorst v. Lindberg, 67 Ill. 463; 
Ahern v. Evans, 66 Ill. 125; Roth- 
gerber v. Dupuy, 64 Ill. 452; Decatur 
Bridge Co. v. Standart, 208 Ill. A. 
592 St-Liouis, ete., R.'Co. v.) Kerr, 
48 Ill. A. 496 [aff 153 Ill. 182, 38 NE 


688]; Doyle v. Munster, 27 Ill, A. 
130; Koeritz v. Neimes, 26 Ill. A. 
562. But see Wolff v. Schillinger, 153 


Ill. A. 91 (holding otherwise as to a 
lien on the wife’s property by virtue 
of a contract with the husband, the 
statute conferring the lien only on 
original contractors). The rule was 
otherwise under an early statute. 
Dawson v. Harrington, 12 Ill. 300. 

Ind.—Thompson vy. Shepard, 85 Ind. 
352; Rooker v. Ludowici Celadon Co., 
53 Ind. A. 275, 100 NE 469. Contra 
Shutt v. Smith, 48 Ind. A. 160, 95 NH 
603. 

Ind. T.—Campbell v. 
Ind. T. 323, 82 SW 762. 

Iowa.—Cooper v. Holmes, 195 Iowa 
868, 190 NW 936. 

Kan.—Rice v. Brown, 1 Kan. A. 
646, 42 P 396. 

La.—Equitable Real Est. Co. v. Na- 
tional Surety Co., 133 La. 448, 63 S 
104 (Act (1906) No. 1384, applicable 
in cities of over fifty thousand in- 
habitants). 

Minn.—Spafford v. Duluth, ete., R. 
Co., 48 Minn. 515, 51 NW 469; O’Neil 
v. St. Olaf’s School, 26 Minn. 329, 4 
NW 47. Under an earlier statute .the 
rule was otherwise. Toledo Novelty 
Works v. Bernheimer, 8 Minn. 118. 

Mo.—Urin v. Waugh, 11 Mo. 412; 
Crane Co. v. Hanley, 53 Mo. A. 540; 
oart ve v. Schawacker, 31 Mo. 
A. 36 


Cameron, 5 


Mont.—Merrigan v. English, 9 
Mont. 1138, 22 P 454, 5 LRA 887. 

N. Y.—Heckmann v. Pinkney, 81 N. 
Y. 211 [aff 8 Daly 466, 6 AbbNCas 
871]; New v. Carroll, 73 Hun 564, 
26 NYS 320; Pendleburg v. Meade, 1 
E. D. Smith 728. 

Oh.—Brush Electric Co. v. War- 
wick Electric Mfg. Co., 6 Oh. Dec. 
(Reprint) 475, 4 OhNP 279. 

Okl.—Ryndak vy. Seawell, 13 Okl. 
G37 %6a Py 70s 

Or.—Smith v. Wilcox, 44 Or. 323, 
VAL PI708, Toe im. 

Pa.—Compton v. Sankey, 29 Pa. Co. 
25; Knowlan v. Ellis, 12 Phila. 396; 
Howell v. Campbell,” 12 Phila. 388; 
Kitson v. Crump, 9 Phila. 41. 

R. I.—Hatch vy. Faucher, 15 R. I. 
459, 8 A 543. 

Tenn.—Philipp Carey Co. v. Har- 
rison, 138 Tenn. 697, 200 SW 829; 


Green v. Williams, 92 Tenn. 220, 21 


SW 520, 19 LRA 478. 

Wash.—Chavelle vy. Island Gun 
Club, 77 Wash. 304, 187 P 511; Huttig 
Bros. Mfg. Co. v. Denny Hotel Co., 6 
Wash, 122, 32 P 10738. 

W. Va.—Kane, etc., Hardware Co. 
v. ‘Cobb, 79 W, Va. 587, 91) Sm)’ 454; 
Huntington Plumbing, etc., Co..v. Mc- 
Guffin, 75 W. Va. 78, 83 SE 194; 


conceive of no t 
to the owner by such duplicate entry 
of 


duplicate payment to be forced and 


cipal contractor. 


Collins v. Davis, ete., College, 72 W. 


Va. 583, 79 SE 10 

Wis.—Seeman v. Biemann, 108 Wis. 
365, 84 NW 490; Bertheolet v. Parker, 
43 Wis. 551; Kirby v. McGarry, 16 


Wis. 68. 


B. C.—Irvin  v. 


Victoria Home 
Constr: "ete. "iCo- 18, 


188 BoUC: 12 


DomLR 637, 25 WestLR 79, 4 West 
Wkly 125. : 


Man.—Carroll v. McVicar, 15 Man. 
379; Davidson v. Campbell, 5 Man. 


Ont.—Ottawa Steel Castings Co. v. 
Dominion Supply Co., 5 OntWR 161. 

12. Rivers v. Mulholland, 62 Miss. 
766; Holmes v. Shands, 27 Miss. 40; 


Kelley v. State Bank, 16 S. C. Ea. 


431;/ Horan v. Frank, 51 Tex. 401; 
Shields v. Morrow, 51 Tex. 393. 

13. Stringfellow v. Coons, 57 Fla. 
158, 49 S 1019, 131 AmSR 1089. 

14. Rice v. Baxter, 15 Pa. Co. 198. 

[a] Reason for rule—‘‘We° can 
injustice being done 
liens; no court would allow a 
it was not alleged in the present case 
that the defendant had paid the prin- 
On the other hand, 
to deny to the sub-contractor the 


right to file a lien because the prin- 


cipal contractor had just entered a 
lien for the entire contract might 
subject the subcontractor to delay 
inconvenience or loss by reason of 
the caprice, negligence or dishonesty 
of the principal contractor.” Rice v. 


Baxter, 15 Pa. Co. 198, 200. 


15. Meaning: 


Generally see Subcontractor [37 Cyc 


340]. 
In building contracts generally see 


Building and Construction Con- 
tracts § 2. 
16. Richmond, etc., Constr: Co. v. 


Richmond, ete., R. Co., 68 Fed. 105, 
15 CCA 289, 84 LRA 625 (decided 
under Kentucky statute); Nixon v. 
Cydon Lodge No. 5 K. of P., 56 Kan. 
298, 43 P 236; Collins v. Davis, etc., 
College, 72 W. Va. 583, 79 SE 10. 
And see Read v. Whitney, 45 Ont. L. 
377, 16 OntWN 127, 48 DomLR 305 
(deeming plaintiff to be a subcontrac- 
tor employed by a contractor). 

[a] Statutory definition. — (1) 
“Every mechanic, workman or other 
person who shall furnish any ma- 
terials ...or furnish or perform 
services or labor for the contractor 
shall be known under this act as a 
subcontractor.” Hurd Rev. St. (1911) 
p 1483 § 21; Jones & A. par 7159 
[quot Henry Marble Co. v. Church, 
206 Ill, A. 249, 252]. To same effect 
Decatur Bridge Co. v. Standart, 208 
Lie AC oe (2) “All persons fur- 
nishing things, or doing work... 
shall be considered subcontractors, 
except such as have therefor con- 
tracts directly with the owner or 
proprietor, his agent or truStee.” 
Comp. St. § 1391 [quot dis. op.- De 
Witt, J., in Worthman v. Klein- 
schmidt, 12 Mont. 316, 346, 30 P 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§§ 154-155] 


ture,” or to perform some portion of the work,!* and 
Also, some courts 
define a subcontractor as one who has entered into 
a contract, express or implied, for the performance 
of an act with the person who has already con- 
tracted for its performance;?° but other courts, 
while recognizing this as a literal definition,*! hold 
that, in respect of the Mechanics’ 
word has a much narrower meaning.”? 
subcontractor’’ 


to furnish the material therefor.!® 


working by the day is not a ‘‘ 
the meaning of the Lien Law.?* 


said that a day laborer who works. 
ment with the contractor is in one view a sub- 
At any rate, where a person is a 
subcontractor by reason of his having contracted 


contractor.** 


with the contractor to perform a 
the work which the contractor has 


280]. (3) “The term subcontractor 

. means a person who enters into 
a contract with the contractor for 
the improvement of such real prop- 
erty or with a person who has con- 
tracted with or through such con- 
tractor for the performance of his 
contract or any part thereof.’ Lien 
Law § 2. And see Herrmann v. New 
York, 130 App. Div. 531, 114 NYS 
1107 [aff 199 N. Y. 600 mem, 93 NE 


876 mem]; Hedden Constr. Co. v. 
Proctor, etc., Co., 62 Misc. 129, 114 
NYS 1103 [mod on other gr ounds 


134 App. Div. 244, 118 NYS 920] 
(both cases reciting a former re- 
pealed statute defining “subcontrac- 
tor’ in terms broad enough to in- 
clude laborers and materialmen as 
well as subcontractors proper).~* 

[b] Statute construed. —— Under 
the broad provisions of some sStat- 
utes, all persons who perform labor 
or furnish material or machinery un- 
der contract with the principal con- 
tractor are entitled to a lien without 
distinction based on the kind of sub- 
contract they fulfill, the only test 
being that of a contract with the 
principal | contractor. Collins v. 
Davis, etc., 72 W. Va. 583, 
79 SE 10. 

[ec In Arkansas, under statute, all 
persons who furnish labor or ma- 
terials, except such as have contracts 
directly with the owner or his agent 
are considered subcontractors. Thus 
one who performs labor for a con- 
tractor is a subcontractor. Buckley 
v. Taylor, 51 Ark. 302, 11-SW 281. 

{d] Circumstances constituting 
one a subcontractor to principal con- 
tractor.—A principal contractor for 


College, 


the construction of a building con- 
tracted with a marble company for 
the furnishing of the material ana 
labor for the marble work by an en- 
tire contract. The marble company 
contracted with a third person to 
earve and erect in place and finish 
all the exterior marble work. The 
marble company failed to furnish 
the stone, and the principal contrac- 
tor undertook to furnish it, and 
agreed with the third person that he 
should continue the work at the price 
agreed on with the marble company. 
It was held that the third person 
was a subcontractor of the principal 
contractor, and entitled to enforce a 
lien for the work done. Evans Marble 
Co. v. International Trust Co., 101 
Md. 210, 60 A 667, 109 AmSR 168. 
{e] Novation.—Where a _ subcon- 
tractor, after assigning his contract 
to a bank as collateral security for 
an existing indebtedness, died -insolv- 
ent, leaving the work unfinished, and 
in order to protect its security the 
bank, with the consent of the sub- 
contractor’s administratrix, of the 
principal contractor, and of the 
owner, assumed the’ completion of 
the contract and was accepted as 
subcontractor in place of deceased, 
there was a complete novation of 
parties, and the bank was entitled to 
‘the lien of a subcontractor. Security 
Nat: Bank y. St. Croix Power.Co., 117 


MECHANICS’ LIENS 


Lien Law, the 
A laborer 
within 
However, it is 
under an agree- 


specific part of 
contracted with 


Wis. 211, 94 NW 74. 

{f] Circumstances showing claim- 
ant not to be a subcontractor.—One 
S incorporated his business into two 
companies, the A heating and ven- 
tilating company and the B foundry 
company. The two companies re- 
mained entirely under S’s control, and 
engaged in carrying out substan- 
tially the same set of contracts, the 
A company attending to the con- 
tracts and the financial part and the 
B company to the manufacturing. The 
B company made the castings and 
received credit therefor, at cost, on 
the books of the A company, which 
paid the bills of the B company for 
labor and materials. It was held that 
the B company could not assert a 
lien as a subcontractor on amounts 
due to the A company on its con- 
tracts. Andrews, etc., Iron Co, i 
I. D. Smead Heating ete., Co. 

Oh’ ‘Cir yCEyn286,55 OhS&CP 292, uM 
OhNP 439. 

17. Hihn-Hammond Lumber Co. v. 
Elsom, 171 Cal. 570, 154 P 12, Ann 
Cas1917C 798. 

18. Chavelle v. Island Gun Club, 
77 Wash. 304, 137 P 511; Collins v. 
Davis, ete., College, 72 W. Va. 583, 79 


SE 10. 

[a] “Strictly speaking, a subcon- 
tractor is one who takes from the 
contractor a specified part of the 
work.” ‘Rankin v. Rankin, 86 Kan. 
899, 902, 122-P.1420; 

{b] Portion of contract.—“A sub- 
contractor is one who takes a por- 
tion of a contract from the prin- 
cipal contractor.” Ryndak v. Sea- 
well, 13 Okl. 737, 744, 76 P 170 [quot 
Dolese Bros. Co. v. Andrecopulas, 
(Okl.) 287 P 844]. 

19. Hihn-Hammond Lumber Co. v. 
Elsom, 171 Cal,-670,,.154),P.)12; Ann 
Casi912C 798; Collins v. Davis, etc., 
College, 72 W. Va. 583, 79 SE 10. 

20. Friedman vy. Hampden Coun- 
ty, 204 Mass. 494, 90 NE 851; Lester 
v. Houston, 101 N.C. 605, 8 SE 366, 
369; Dolese Bros. Co. v. Andrecopu- 
las, (Okl.) 237 P 844; Smith v. Wil- 
cox, 44 Or. 323, 74 Pp TOS, 209 Se iio: -C 
740 [quot Phillips Mech. Liens § 44]. 

[a] Subcomtract for entire work. 
—The term “subcontractor” is not 
inappropriate to designate one who 
has contracted with the principal con- 
tractor to perform the whole as well 
as a part of the service which the 
latter has undertaken to perform. 
Smith v. Wilcox, 44 Or. 323, 74 P 708, 
Di ePe TO. 

21. Hihn-Hammond Lumber Co. v. 
Elsom, 171 Cal. 570, 154 P 12, Ann 
Cas1917C 798. 

22. Hihn-Hammond Lumber Co, v. 
Elsom, supra. 

23. Johnson v. Spencer, 49 Ind. A. 
166, 96 SE 1041. 

24. Rankin v. Rankin, 86 Kan. 899, 
122. P 1120. 

25. See supra text and note 18. 

26. Chavelle v. Island Gun Club, 
7% Wash. 304, 137. P 511. 

27. Brown v. Allen, 18 B. C. 326, 
13- DomLR 350, 25 WestLR 128, 4 
WestWkly 1306. 
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the owner to do,?° his status is not changed by the 
fact that the compensation is to be computed by 
the day,?° or by the facts that the items for labor 
and material are segregated and that he is allowed 
a recovery on labor only.?* 

Lienable matters.°® 
entitled to a lien for labor?® and material®® fur- 
nished and paid for by him in the performance of 
his subcontract. 
is entitled to a lien not only for his own labor,*' 
but also for labor furnished by him and actually 
performed by other persons whom he employs.*” 
Under a few statutes a subcontractor is not entitled 
to a lien for materials furnished by him.** 

[§ 155] (2) Subcontractors of Subcontractors. 
Under the statutes of some,** but not of other or 


A subcontractor as such is 


In other words a subcontractor 


28. Generally see supra §§ 56-72. 

29. Chavelle v. Island Gun Club, 
77 Wash. 304, 137 P 511 [expl Smyth 
v. Lance,. 52 Wash. 560, 100 P 995 
on the ground that while the opinion 
refers to the lien as a laborer’s lien, 
the facts set out clearly show that 
claimant was a subcontractor]; Heim 
v. Elliott,-66 Wash. 361, 119 P 326. 

30. Chavelle v. Island Gun Club, 
77 Wash. 304, 1387 P 511. 


jie S31. Hatch jive tMaucher, 15 qike, oe 
459, 8 A 548; Smyth v. Lance, 52 
Wash. 560, 100 P 995. 

32, Ariz.—Lanier Vv. ‘Lovett, 25 
Ariz. 54, 213 P 391. 

Cal.—Macomber vy. Bigelow, 126 


Cal. 9, 58 P 312; Barrett-Hicks Co. v. 
Glas, 14 Cal. A. 289, 111 P 760. 

Or.—Christman v. Salway, 103 Or, 
666, 205 P 541. 

R. I.—Hatch vy. Faucher, 15 R. I. 
459, 8 A 543. 

W. Va.—Collins v. Davis, etcn Col- 
lege, 72 W. Va. 583,.79 SE 1 

Alta.—Stafford v. Mckay. 19191 2 
WestWkly 280. 

[a] In Massachusetts (1) a sub- 
contractor has a lien for labor done 
by virtue of another subcontract un- 
der him. -Monaghan v, Goddard, 173 
Mass. 468, 53 NE 895. (2) However, 
under. St. (1855) ¢; 4381, 8 loa ‘plas- 
terer, employed by a builder, who 
had made a written contract with the 
owner of land to build a house there- 
on, was entitled to a lien on the 
house and land for his own. labor 
and that of his apprentices, ‘put not 
for that of journeymen and laborers 
employed and paid by him. Parker 
v. Bell, 7 Gray 429. 

Lien of contractor for labor of 
others see Supra § 146. 

33. Hatch vy. Faucher, 15 R. I. 459, 
8 A 543. 

34. Conn.—Barlow Bros. Co. v. 
Gaffney, 76 Conn. 107, 55 A 582. 

Iil.—Andrews, etc., Co. v. Atwood, 
167 Ill. 249, 47 NE’ 387 [aff 67 Ill. 
A. 303, and foll Culver v. Atwood, 
170 Ill. 432, 48 NE 979 (aff 67 Ill. A. 
303) ]. Under former statutes the 
rule was otherwise. Schaar v. Knick- 
erbocker Ice Co., 149 Ill. 441, 37 NE 
54; Smith Bridge Co. v. Louisville, 
etec., R. Coe., 72 Ill. 506; Rothgerber 
v. Dupuy, 64 Ill. 452. 

Ind.—Stephens vy. Duffy, 41 Ind. A. 
385, 81 NE 1154, 838 NE 268. 

Minn.—Spafford v. Duluth, etc., R. 
Co., 48 Minn. 515, 51 NW 469. 

Mont.—Duignan v. Montana Club, 
16 Mont. 189, 40 P 294. 

Okl.—Dolese Bros. Co. v. Andre- 
copulas, 287 P 844 [dist Vandenberg 
v. P. T. Walton Lumber Co., 19 Okl. 
169, 92 P 149, on the ground that it 
was decided before an amendment of 
the statute]. 

Or.—Zanello v. Portland Cent. 
Heating Co., 70 Or. 69, 1389 P 572. 

N. S.—Wood vy. Montreal Bank, 40 
N.S. 317. 

See Knapp Bros. Mfg. Co. v. Kan- 
sas City Stock Yards Co., 168 Mo. A. 
146, 152 SW 119 (a subcontractor for 
furnishing material to another sub- 
contractor is entitled to a lien as a 
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all,?> jurisdictions a subcontractor of a subcontractor 
Many of the statutes under 
which the lien is allowed ‘are broad in their terms 
and confer a lien on all persons who perform or fur- 
nish labor or furnish materials,*° while many of the 
statutes under which the lien is denied enumerate 
‘‘contractors’’ and ‘‘subcontractors 
titled to a lien,*? or confer the lien on persons who 
have contracted with the owner or with some one 


is entitled to a lien. 


who has contracted with him.*® 


[§ 156] (3) Employees of Contractor, Subcon- 


subcontractor, there being no such 
thing as a subcontractor to a sub- 
contractor). 

{a] A subcontractor “in the sec- 
ond degree” is within the broad pro- 
visions of some statutes. Zanello v. 
Portland Cent. Heating Co., 70 Or. 
sth TE eo tah PAs 

{b] A subcontractor of any degree 
(1) is entitled to a lien under a stat- 
ute conferring it for labor performed 
or furnished or materials furnished 
and actually used. Friedman  v. 
Hampden County, 204 Mass. 494, 90 
NE 851. (2) “While it is held by 
the authorities that, to give a sub- 
contractor of a subcontractor a lien, 
the declaration of such intention must 
be very plain and specific, we are of 
opinion that the declaration of our 
statute is perfectly clear, and that 
its meaning cannot be doubted. ‘All 
persons furnishing things or doing 
work’ is the language. A subcon- 
tractor in the second, third, or any 
degree is one of the persons ‘furnish- 
ing things or doing work.’’‘ Duignan 
v. Montana Club, 16 Mont. 189, 192, 
40 P 294. (3) St. § 2492, giving all 
persons who perform or furnish 
labor, material, or supplies by con- 
tract with the owner, or by subcon- 
tracts thereunder, a lien, covers all 
contracts, near or remote, in which 
the contractor undertakes to carry 
out or to perform the work according 
to the terms of the principal contract. 
Grigsby v. Lexington, etc., R. Co., 
152 Ky. 164, 153 SW 232 [overr 150 
Ky. 557, 150 SW 687]. : 

35. U. S—Central 
Richmond, etc., R. Co., 54 Fed. 723. 

Ala.—Turcott v. Hall, 8 Ala. 522. 

Colo.—Sayre-Newton Lumber Co. v. 
Denver Union Bank, 6 Colo. A. 541, 
41 P 844 (subcontractor in the third 
degree). 

Del.—Wilmington Sash, ete:, Co. v. 
Nuttall, 29 Del. 1, 95 A 902, 

D. C.—Somerville v. Williams, 12 
App. 520; Harrell v. Donovan, 7 App. 
822; Leitch v. Central Dispensary, 
etc., 6 App. 247; Monroe v. Hannan, 
18 "D.C. 197 3 ERA’ 549° 

Kan.—Nixon v. Cydon Lodge No, 5 
K. of P., 56 Kan. 298, 43 P 236. 

N. Y.—Wood v. Donaldson, 17 
Wend. 550 [aff 22 Wend. 395]. 

Oh.—Stephens vy. United Railroads 
Stock Yard Co., 29 Oh. St. 227, 

Pa.—Harlan'v. Rand, 27.Pa: 511. 

R. I.—Morrison v. Whaley, 16 R. I. 
715, 19 A 330. 

Ss. C.—Geddes v. Bowden, 19 S. C. 


Trust’ Co, -v. 


aly, 
W. Va.—McGugin v. ee River R. | 


Co., 33 W. Va. 63, 10 SE 

Wis.—Farmer v. St. Croix Power 
Co., 117 Wis. 76, 98 NW 830, 98 AmSR 
914; Dalman v. Clasen, 116 Wis. 113, 
92 NW 565; Harbeck v. Southwell, 18 
Wis. 418; Kirby v. McGarry, 16 Wis. 

8. 3 

36. See statutory provisions; and 
cases supra note 34 a. 

37. See statutory provisions; 
cases supra note 35. ; 

38. See statutory provisions; 
cases supra note 35. 

39. Ala.—Wadsworth v. Hodge, 88 
Ala. 500, 7 S 194. 

Cal.—Willamette Steain Mills Lum- 
bering, etc., Co. v. Los Angeles Col- 
lege Co., 94 Cal. 229, 29: P 629; Patent 
Brick Co. v. Moore, 75 Cal. 205, 16 
"890: 


and 


and 


’? as persons en- 


MECHANICS’ LIENS 


materialman.* 


(a) Contractor. 


tractor, or Materialman. 
usually,®® but not always,*® extended to employees 
of the principal contractor. 
subcontractor are entitled to a lien under some,* 
but not other,** statutes. 
fer a lien on a person performing labor for a 


[§§ 155-157 


The right to a lien is 
The employees of a 


The statutes do not con- 


[§ 157] (4) Persons Furnishing Material to**— 


As a general rule, under the later 


statutes, a person furnishing material to the princi- 


end C.—Spalding v. Dodge, 17 D. C. 
9. 

Ind.—Thompson v. Shepard, 85 Ind. 
352; Hamilton v. Naylor, 72 Ind. 171. 
5 Iowa.—Mornan v. Carroll, 35 Iowa 

2. 

Ky.—Mulliken y. Leiber, 7 KyL 
602, 13 Ky. Op. 939. i 

Mass.—Weeks v. Walcott, 15 “Gray 
54; Dewing v. Wilbraham Cong. Soc., 
13 Gray 414. 

Mich.—Smalley  v. 121 
Mich, 190, 80 NW 797. 

N. J.—American Brick, etc., Co. v. 
Drinkhouse, 59 N. J. L. 462, 36 A 
1034. See Van Pelt v. Hartough, 31 
N. J. L. 381 (under Revision p 668 § 2, 
since repealed, an employee of the 
contractor was entitled to a lien only 
or the contract was not in writ- 
ing). 
- N,. Y.—Heroy v. Hendricks, 4 E. D. 
Smith 768. 

Okl.—Eberle v. Drennan, 40 Ok1l. 
59, 1386 P 162, 51 LRANS 68. 

Or.—Pilz v. Killingsworth, 20 Or, 
432, 26 P 305. 

Wash.—Heald v. Hodder, 5 Wash. 

16 Wis. 


677; 32 P7258. 

NT ear tae v. McGarry, 
68. 

{a] There is sufficient privity be- 
tween a mechanic, employed by the 
contractor and performing labor in 
constructing the building, and the 
owner to support a mechanic’s lien 
on the property. Logue v. Walker, 
141 Ga. 644, 81 SE 849. 

[b>] An independent contractor 
enguged to excavate a cellar is not 
a laborer employed by a contractor 
within the meaning of a statute giv- 
ing such a laborer a lien. McNab, 
etc., Mfg. Co. v. Paterson Bldg. Co., 
71 N. J. Eq. 1433,.'63' A’ 709 [aff 72 
N. J. Eq. 929, 6 A.103]. 

40. Jobsen v. Boden, 8 Pa. 463; 
Greenough v. Nichols, 30 Vt. 768. 

41. Heard v. Holmes, 1138 Ga. 159, 
38 SE 393; Stephens v. Duffy, 41 
Ind. A. 385, 81 NE 1154, 83 NE 268; 
Whitt v. Maddix, (Ky.) 124 SW 270; 
Rousseau v. Toupin, 32 Que. Super. 
228; Frechette v. Ouimet, etc., Tel. 
Co., 28 Que. Super. 4 

[a] The fact that a subcontrac- 
tor might not have had any lien for 
the labor for which his employees 
seek to maintain liens does not pre- 
vent them from maintaining such 
liens, Daley v. Legate, 169 Mass. 257, 
47 NE 1013. 

42. U. S.—Central Trust Co. v. 
Richmond, ete., R. Co., 54 Fed. 723. 

Ala.—Turcott v. Hall, 8 Ala. 522, 

Ill.— Cairo, etc., R. Co. v. Watson, 
85 Ill. 531; Newhall v. Kastens, 70 
Ill. 156; Ahern v, Evans, 66 Ill. 125; 
Rothgerber v. Dupuy, 64 Ill. 452; 
APE fat Sable, 43 Tll. A. 410. 

N. Y.—Heroy v. Hendricks, 4 HE, 
D. Smith 768; Wood v. Donaldson, 
17 Wend, 550 [aff 22 Wend, 395]. 
~R. I.—Morrison y. Whaley, 16 R. 
T7153 "19 VA’ 380; 

W. Va.—McGugin v. Ohio River R. 
Co., 338 W. Va. 63, 10 SH 36. 

[a] Where a_ court 
acquires jurisdiction of the fund due 
a subcontractor on a bill of inter- 
pleader, in which the persons per- 
forming labor or furnishing materials 
for the subcontractor are made par- 
ties, it is the duty of the court to 
adjust the equities of all parties in- 
terested in the fund, as they have an 


Gearing, 


a a IT TER ORI TS a 8 a a aa Oe se 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


of equity, 


pal,contractor is entitled to a lien therefor,*> but 


equitable claim on the fund. New- 
hall v. Kasten, 70 Ill. 156. 

43. Arnold v. Budlong, 11 R. 1. 
561; Baker v. Yakima Valley Canal 
Co.,.77 Wash. 70; 77,137 )P 342. 

“In order to maintain a lien for 
labor against the structure itself, the 
labor must either be performed di- 
rectly for the owner, or for the orig- 
inal contractor, or for a subcontrac- 
tor who has contracted to build some 
part of the actual structure.” Baker 
v. Yakima Valley Canal Co., supra. 

[a] Laborers engaged in the reg- 
ular business of making brick out 
of material furnished by their em- 
ployer are not entitled to a lien on 
a house, for which their employer 
furnished and delivered the brick, for 
their wages which accrued during 
the furnishing of such brick, within 
Shannon Code § 3540, providing that 
every journeyman or other person 
employed by a contractor to work un 
a building, “or to furnish material 
for -the same,” shall have a lien 
therefor. Haynes v. Holland, (Tenn. 
Ch. A.) 48 SW 400. 

44.° Iriens for materials furnished: 
Generally see supra §§ 60-69. 

To owner see supra § 142. 

45. Ala.—Wadsworth v. Hodge, 88 
Ala. 500, 7 S 194; Dunham vy. Mil- 
hous, 70 Ala. 596; Geiger v. Hussey, 
63 Ala. 338. 

Cal.—Willamette Steam Mills Lum- 
bering, etc., Co. v. Los Angeles Col- 
lege Co., 94 Cal. 229, 29 P 629; Patent 
hap Co. v. Moore, 75 Cal. 205, 16 P 

Colo.—Rice v. Rhone, 49 Colo. 41, 
Lid) Pib85. 

D. C.—Somerville v. Williams, 12 
App. 520; Leitch y. Central Dispen- 
sary, etc, 6 App. 247; Spalding v. 
Dodge, 17 D. C. 289. 

Ga.—Gress Lumber Co. v, Rogers, 
85 Ga. 587, 11 SE 867. 

Hawaii.—Allen v. 12 
Hawaii 356. 

Ill.—Cary-Lombard Lumber Co. v. 
Fullenwider, 150 Ill. 629, 37 NE 899. 

Ind.—Smith v. Newbaur, 144 Ind. 
95, 42 NE 40, 1094, 33 LRA 685; 
Neeley v. Searight, 113 Ind. 316, 15 
NE 598; Hamilton v. Naylor, 72 Ind. 
171; Crawford v. Crockett, 55 Ind. 
220; Colter v. Frese, 45 Ind. 96; Wood 
v. Isgrigg Lumber Co., 71 Ind. A. 64, 
123 NE 702; Rhodes v. Selvage, 69 
Ind. A. 533, 122 NE 352. 

Ind. T.—Campbell v. William Cam- 
eron, 5 Ind. T. 323, 82 SW 762. 

Iowa.—Janes v. Osborne, 108 Iowa 
409, 79 NW 143; Bartlett v. Mahlum, 
88 Iowa 329, 55 NW 514. 


Lincoln, 


iS Sea ar aaa v. Goldie, 17 Kan. 
Ky.—Caden v. Allen, etc, Hard- 


ware Co., 147 Ky. 430, 144 SW 66; 
Browinski v. Pickett, 113 Ky. 420, 6§ 
SW 408, 24 KyL 305. 

Md.—Sodini v. Winter, 32 Md. 130. 


Mich.—Smalley v. Gearing, 121 
Mich. 190, 80 NW 797. 

Mo.—Western Sash, ete, Co. v. 
Buckner, 80 Mo. A. 95. 

Mont.—Bardwell vy. Anderson, 13 
Mont. 87, 32 P 285. 

Nebr.—Watkins v.. Kobiela, 84 


Nebr. 422, 121 NW 448; Pomeroy v. 
White Lake Lumber Co., 33 Nebr. 
243, 49 NW 1131. 

N. J.—Atlantiec Coast Brewing Co. 
Monet ee eimghl BOING J. L548)" 3b) cA 


— 


me?! oe del «oe ee 


§§ 157-161] 


under some of the earlier statutes this right was 
denied.*® 

[§ 158] (b) Subcontractor. Persons who fur- 
nish materials to subcontractors are given a lien 
therefor under some statutes,4? but where it does 
not clearly appear to be the legislative intent that 
such persons shall have a lien, it is not allowed.*% 

{§ 159] (c) Another Materialman. Persons fur- 
nishing material to materialmen are as a rule not 


MECHANICS’ LIENS 


tractor. 


[40 C.J.] 143 


tional provisions a lien is allowed to them.®° 

[§ 160] (5) Persons Furnishing Labor to Con- 
A person merely furnishing labor to the 
principal contractor is not entitled to a lien for the 
value thereof.®? 

[§ 161] c. Nature of Lien®*?—(1) In General. The 
protection of the subcontractor and materialman, | 
with a just regard to the rights of the owner of the 
property, has been the subject of much solicitude 


entitled to a lien,*® although under some constitu- 


Ne WY. -Pell vi, Baur, 133 IN: Gve “S77, 
31 NE 224; Chambers v. George Vas- 
sar’s Sons & Co., Inec., 81 Misc. 562, 
143 NYS 615; Hazard Powder Co. v. 
pes Se 12 AbbPr 469, 21 HowPr 


Or.—Watson v. Noonday Min. Co., 
of Or... 287%, 55 P 867, 'b8°P- 36,60 P 
994; Willamette Steam Mills, etce., 
Co. v. McLeod, 27 Or. 272, 40 P 93. 

Pa.—Owen v. Johnson, 174 Pa. 99, 
34 A 549, 

Tenn.—Phillip Carey Co. v. Harri- 
son, 138 Tenn. 697, 200 SW. 829; 
Green v. Williams, 92 Tenn. 220, 21 
SW 520, 19 LRA 478. 

Wash.—Fairhaven Land Co. v. Jor- 
dan, 5 Wash. 729, 32 P 729. 

W. Va.—Central City Brick Co. v. 
Norfolk, etc., R. Co., 44 W. Va. 286, 
28 SE 926. 
ee eras Dy. v. McGarry, 16 Wis. 


See Independent Meat Co. v. Crane 
Co., 21 Ariz. 1, 184 P 992 (a person 
furnishing materials to another per- 
son having charge or control of part 
of the construction of a building is 
entitled to a lien, the question being 
not whether the person ordering tne 
materials is a contractor, but 
whether, under the statute, he was 
an agent of the owner). 

[aj] In Oklahoma (1) a ‘person 
furnishing material under a subcon- 
tract with the contractor is entitled 
to a lien. Hudson-Houston Lumber 
Co. v. Parks, 91 Okl. 46, 215 P 1072; 
Mobley v. Leeper Bros. Lumber Co., 
89 Okl. 95, 214 P 174; Ralls v. Cay- 
lor Lumber Co., 69 Okl. 170, 171 P 24, 
LRAI918D 1053; Eberle v. Drennan, 
40 Ok]. 59, 1386.P 162, 51 LRANS 68; 
Ryndak v. Seawell, 13 Okl. 7387, 76 P 
170. (2) But he is entitled to a lien 
only aS a subcontractor and not as 
a materialman. See supra § 143. 
(3) The principal contractor is 
deemed not to be the agent of the 
‘owner for the purchase of material. 
Gentry-Bowers Lumber Co. v. Hamill, 
75 Okl. 210, 182 P 687; Darlington- 
Miller Lumter Co. v. Lobsitz, 4 Okl. 
855, 46 P 481. (4) Agency of con- 
(pe for owner generally see intra 

163. 

[b] In Texas (1) the _ statute 
gives a lien to those who furnish 
material under or by virtue of a 
contract with the contractor. Paris 
First Nat. Bank v. Lyon-Gray Lum- 
ber Co., (Civ. A.) 194 SW 1146. (2) 
But it is held that the constitutional 
provision relating to liens (see supra 
§ 3) does not confer a lien on such 
persons, Paris First Nat. Bank v. 
Lyon-Gray Lumber Co., supra; Tyler 
First Baptist Church v, Carlton Lum- 
ber Co., (Civ. A.) 173 SW 1179. But 
see Bassett v. Mills, 89 Tex. 162, 34 
SW 93 (dictum to the contrary). 

46. Minn.—Toledo Novelty Works 
v. Bernheimer, 8 Minn. 118. 

Miss.—Holmes v. Shands, 26 Miss. 
639; Shotwell v. Kilgore, 26 Miss. 
125. 

N. Y.—Burst v. Jackson, 10 Barb. 
219. But for later statutes see cases 
supra note 45. 

Pa.—Schenck v. Uber, 81 Pa. 31; 
Lee vy. Burke, 66 Pa. 336. But for 
subsequent statutes see cases Supra 
note 45. 

Ont.—Crone vy. Struthers, 22 Grant 
Ch. 247. 

47. Cal.—Bird v. American Surety 
Co. 175 Cal. 625, 166 P 1009; United 


Materials Co. v. Loughery, 22 Cal. A.) 


ET Ne 5 ated Sova hdd ; 


(34-A 549; 


Ind.—Smith v. Newbaur, 144 Ind. 
95, 42 NE 40, 1094, 33 LRA 685; 
Barker v. Buell, 35 Ind. 297. 

Minn.—Illinois Steel Warehouse Co. 
v. Hennepin Lumber Co., 149 Minn. 
157, 182 NW 994; Pittsburg Plate 
Glass Co. v. Sisters of Sorrowful 
Mother, 83 Minn. 29, 85 NW 829. 

Mo.—Western Sash, etec., Co. v. 
Buckner, 80 Mo. A. 95; A. M. Stevens 
Lumber Co. v. Kansas City Lumber 
Co., 72 Mo. A. 248. 

Nebr.—Zarrs v. Keck, 40 Nebr. 456, 
58 NW 933; Pomeroy v. White Lake 
yumber Co., 33 Nebr. 243, 49. NW 

N. Y.—Mack v. Colleran; 136 N. Y. 
617, 32 NE 604; Vogel v. Luitwieler, 
52 Hun 184, 5 NYS 154; Lincoln Nat. 
Bank v.. John Peirce Co., 98 Misc. 
325, 164 NYS 421. 

Tex.—Bassett v. Mills, 89 Tex. 162, 
34 SW 93 [rev (Civ. A.) 30 SW 558]. 

[a] Subcontractor in second de- 
gree.—A person who furnishes ma- 
terial for a building at the instance 
of a subcontractor in the second de- 
gree is entitled to a lien therefor 
under the statute. Illinois Steel 
Warehouse Co. v. Hennepin Lumber 
Co., 149 Minn. 157, 182 NW 994. 

[b] In New Jersey (1) where the 
Luilding contract is not filed, a lien 
may be claimed for materials fur- 
nished to a subcontractor, Gardner, 
etc., Co. v. New York Cent., etc., R. 
Co.,__72. N.).J.. du. -257;).62,-A..416 [foll 
Snyder v. New York Cent., etc., R. 
Co., 72 N. J. . 262,.62 A 418]. (2) 
But, before the statute was amended, 
it was held that, where the contract 
was filed, persons who had furnished 
materials to a subcontractor were not 
entitled to the remedy by serving 
stop notices on the owner (Carlisle v. 
Knapp, (51> N, Je". 329). 17 A’ 6335 
Fehling v. Goings, 67 N. J. Eq. 375, 
58 A 642), (3) as only creditors of 
the original contractor had _ that 
privilege (see infra § 176). (4) Fil- 
ing of contract generally see supra 
§§ 128-133. 

4s. U. S.—Central Trust Co. v. 
Richmond, etc., R. Co., 54 Fed. 723. 

Del.—Wilmington Sash, etec., Co. v. 
Nuttall, 29 Del. 1, 95 A 902. 

D. C.—Somerville v. Williams, 12 
App. 520; Herrell v. Donovan, 7 App. 
822; Leitch v. Central . Dispensary, 
etc., 6 App. 247; Monroe v. Hannan, 
18D, GC. 197,38 LRA 549. 

Ga.—George W. Muller Bank Fix- 
ture Co. v. Georgia State Sav. Assoc., 
143 Ga. 840, 85 SE 1018; Cambridge 


I'Tile Mfg. Co. v. Germania Bank, 128 


Ga. 178, 57 SE 311; General Supply 
Cor we Hunn} -la6. Ga. wOloneroos sro 


957. 

Ill_—Shaar v. Knickerbocker Ice 
Co., 149 Ill. 441, 37 NE 54; Cairo, 
etc., R. Co. v. Watson, 85 Ill. 531; 
Newhall v. Kastens, 70 Ill, 156; Ahern 
v. Evans, 66 Ill. 125; Rothgerber: v. 
Dupuy, 64 Ill. 452. 

La.—Ketteringham Vv. Eureka 
Homestead Soc., 140 La. 176, 72 $8 
916; Teutonia Loan, etc., Co. v. Bush, 
1 La. A. (Orleans) 30. 

Oh.—Stephens v. United Railroads 
Stockyard Co., 5 Oh. Dec. (Reprint) 
834, 1 CincLBul 84, 4 AmLRec 669 
{aff 29 Oh. St. 227]. 

Pa.—Owen v. Johnson, 174 Pa. 99, 
Duff v. Hoffman, 63 Pa. 
191; Harlan v. Rand, 27 Pa. 511 [rev 
2 Phila. 160]; Southwark Mortar Co. 


'v. Cassell, 15 Pa. Super. 330; Rand v. 


Leeds, 2 Phila. 160. 


Tenn.—Lowenstein v. Reynolds, 92° 


with most of the legislatures.®* 


iTruckee Lodge No. 14 I 


Two systems seem 


Tenn. 548, 22 SW 210; Bedford Stone 
Co. v. Board of Publication, 91 Tenn. 
200, 18 SW 406; Haynes v. Holland, 
(Ch. A.) 48 SW 400. 

Wis.—Dallman vy. Clasen, 116 Wis. 
113, 92 NW 565; Harbeck v. South- 
well, 18 Wis. 418; Kirby v. McGarry, 
16 Wis. 68. 

Que.—Frechette v. Ouimet, 
Tel. Co., 28 Que. Super, 4. 

49. U. S.—Pacific Rolling-Mills Co. 
v. James St. Constr. Co., 68 Fed. 966, 
16 CCA 68 (construing 1 Hill Codes 


etc., 


& St. Annot. § 1663); Pacific Rolling- 


Mill Co. v. Hamilton, 61 Fed. 476 [aff 
68 Ked. 966, 16 CCA 68]. 

Cal.—Wilson v. Hind, 1138 Cal.. 357, 
45 P 695; Roebling’s Sons Co. v. Hum- 
boldt Electric Light, ete., Co. 112 
Cal. 288,.44 P 568; L. W. Blinn Lum- 
ber Co. v. American Cement Products 
Coed) ‘Galy As 479 19% ee heey 

1]11.—Roberts v. Gates, 64 Ill. 374. 

Ind.—Wood v. Isgrigg Lumber Co., 
71 Ind. A. 64, 123 NE 702; Rudolph 
Hegener Co. v. Frost, 60 Ind. A. 108, 
108 NE 16; Caulfield v. Polk, 17 Ind. 
A. 429, 46 NE 932. 
gee ter Pate V., torr; 
187. 

Ky.—Hightower v. Bailey, 108 Ky. 
198, 56 SW 147, 22 KyL 88, 94 Am 
SR 350, 49 LRA 255, 

La.—Woodward v. American Ex- 
posielon R. Co., 39 La. Ann. 566, 2 S 


Minn.—Ryan Drug Co. v. Rowe, 66 
Minn. 480, 69 NW 468 [foll Forman 
vy. St. Germain, 81 Minn. 26, 83 NW 
438]; Merriman v. Jones, 43 Minn: 29, 
44 NW 526. 

Mo.—Hause v. Carroll, 37 Mo. 578; 
Hause v. Thompson, 86 Mo.°450; Ray 
County Sav. Bank v. Cramer, 54 Mo. 
A. 587. Contra Western Sash, etc.,. 
Co. v. Buckner, 80 Mo. A. 95. ; 

Oh.—Horton v. Carlisle, 2 
184, 13 Oh. Dec. (Reprint) 113. 

Or.—Fisher v. Tomlinson, 40° Or. 
"6.0390, 466 696. 

Pa.—Brown v. Cowan, 110 Pa. 588, 
1 A 520;.Schenck v. Uber, 81 Pa. 31; 
Duff v. Hoffman, 63 Pa. 191; Stein- 
metz v. Boudinot, 3 Serg. & R. 541; 
Kitson v. Crump, 9 Phila. 41. 

Tenn.—Carolina Portland Cement 
Con ves Hitt, Lumber, etc.) Cor? 148 
Tenn. 210, 208 SW 3836; Haynes v. 
Holland, (Ch. A.) 48 SW 400. 

50. Hutting Sash, etc., Co. v. Stitt, 
218 Fed. 1, 133 CCA 641 (under Texas 
constitutional provisions). ‘ 

51. Kern v. Guiry Bros. Wall 
EAper, Co., 60 Colo. 286, 287, 288, 153 

“The act does not provide, nor does 


42 Iowa 


Disn. 


\it contemplate, that one contracting 


with the principal contractor to fur- 


‘nish him and pay for labor only, can 


enforce a lien for the money thus ex- 
pended. . . . ItS purpose is to protect 
persons performing labor, but it does 
not extend to those who merely fur- 
nish labor for the benefit of the con- 
tractor.... The statute nowhere 
provides, either in express terms or 
by necessary implication, that one 
simply furnishing labor for a con- 
tractor is entitled to a lien for the 
value of such labor.” Kern y. Guiry 
Bros. Wall Paper Co., Supra. 

52. Amount of lien see infra §§ 


316-326. ‘ 


Spengler v. Stiles-Tull Lumber 
94 Miss. 780, 784, 8038, 48 S 966, 
19 AnnCas 426 [quot Cyc]; Hunter v. 

reOw Oe ine ae 
Ney. 24, 40, 41 [quot Phillips Mech. 
Liens §°57]. ia 


San eel re ee 


144 [40 C.J:] 


principally to have been adopted,®4 one conferring 
a lien by subrogation and known as the New York 


system,°> the other conferring a 


known as the Pennsylvania system.°® 
ception of the distinction between these two systems 
is necessary to an understanding of the cases, for 
not only have different systems prevailed in different 
states, but in some instances the legislative history 
of a single state shows that each of the two systems 
mentioned has prevailed therein at some period ;°* 
and many propositions of law laid down with refer- 
ence to one system are totally inapplicable where 
The fact that under 
the. New York system the subcontractor cannot re- 
cover more than is due from the owner to the 
contractor,®® while under the Pennsylvania system 


the other system preyails.*® 


54. Ala.—Dixie Lumber 
Young, 203 Ala. 115, 82'S 129. 

Colo.—Great Western Sugar Co. v. 
F. H. Gilcrest Lumber Co., 25 Colo. 
AS Looe 553. 

Miss. — Spengler _ v. Stiles - Tull 
Lumber Co., 94 Miss. 780, 784, 803, 48 
S 966, 19 AnnCas 426 [quot Cyc]. 

Ney.—Hunter v. Truckee Lodge No. 
14 I. O. O. F., 14 Nev. 24, 41 [quot 
Phillips Mech. Liens § 27). 

Ss. D.—Pittsburg Plate Glass Co. 
Vv. Leary, 25..S. D. “256; 126 NW 271, 
31 LRANS 746, AnnCasi912B 928. 


Core Ne 


55. See infra § 162. 

56. See infra § 163. 

57. See cases infra this note. 

[a] In California (1) Code Civ. 
Proc. § 1183,° as amended by St. 


-(1911) p 1313, declares that the liens 
provided shall be direct liens and 
shall not, 
other than the contractor, be limited 
in amount by the contract price be- 
tween the contractor and the owner 
unless the latter takes certain pre- 
scribed steps by which he may limit 
liability to the contract price. Roy- 
stone Co. v. Darling, 171 Cal. 526, 154 
P 15; Boscus v. Waldmann, 31 Cal. 
A; 245,160 Po 180. (2) Prior to the 
amendment in 1911, both the Penn- 
sylvania system and another system, 
conforming in its salient features to 
the New York system, were in force 
at different periods of time. Ma- 
comber v. Bigelow, 126 Cal. 9, 58 P 
312; Coss v. MacDonough, 111 Cal. 
662, 44 P 325; Davies-Henderson 
Lumber Co. v. Gottschalk, 81 Cal. 
641, 22 P 860; McCue v. Jackman, 7 
Cat. A. 703; (95.1 P “67s Hunter. Vv; 
Truckee Lodge No. 14 I. O. O. F., 14 
Nev. 24 (reviewing the California 
legislation), 

[b] In Georgia.—‘‘Numerous and 
important changes have been made 
in the laws’ of this State giving liens 
to mechanics and materialmen. 
There has not always been an ad- 
herence to the Pennsylvania system 
or to the New York system, but our 
lien laws have sometimes approxi- 
mated one and sometimes the other, 
and have sometimes included special 


and peculiar provisions. In the be- 
ginning they were more like the 
Pennsylvania system, then they 


changed into a greater similarity to 
the New York system, and again 
changéd so as to more nearly ap- 
proximate the Pennsylvania system.” 
Prince v. Neal-Millard Co., 124 Ga. 
884, 891, 53 SE 761, 4 AnnCas 615. 

{c] In Montana the New York 
system prevailed prior to March, 
1887, when the existing law was 
changed. Merrigan v. English, 9 
Mont. 115, 22 P 454, 5 LRA 837. 

{d] Im Nebraska, under Rev. St. 
(1866) pp 257, 258, the owner was 
liable to subcontractors and material- 
men, when there was no contract 
between them, express or implied, 
only to the extent of the amount due 
from the owner to the contractor; or 
in other words the owner could be 
garnisheed for the amount owing by 


in the case of claimants, ] 
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direct lien and 
A clear con= 


him to the contractor. But the Lien 
aw ‘of 1881 (Comp. "St. © 54°%§" 2), 
made the owner liable for the labor 
and material used in the erection of 
the building without regard to the 
state of the account between himself 
and the contractor. Ballou v. Black, 
21. Nebr. 131, 31 NW 673. See Doo- 
little v. Goodrich, 13 Nebr. 296, 13 
NW 400 (as to law prior to 1881). 

[e] In West Virginia ‘‘the present 
statute gives a direct lien to one 
performing labor or furnishing ma- 
terial under a contract with the prin- 
cipal contractor or his subcontrac- 
tor. To that extent it embodies the 
So-called Pennsylvania system as 
contradistinguished from the New 
York system which was the basis of 
the former statute contained in Code 
USS ch’ Yor” Collins’ vy, Davis ete., 
College, 72 W. Va. 583, 587, 79 Sf 10. 

{f] Im Wisconsin the Pennsyl- 
vania system was eStablished by L. 
(1889) c¢ 338, repealing former stat- 
utes conforming to the New York 
system. Hall v. Banks, 79 Wis. 229, 
48 NW 385. 

{g] Yendency of legislation.—(1) 
It was said that the plan of con- 
ferring on subcontractors and ma- 
terialmen a right of lien for all sums 
which may be due to them irrespec- 
tive of payments already made by 
the owner to the contractor is pass- 
ing out of favor and the tendency 
in later legislation is to confine their 
right to what may be owing by the 
owner to the contractor at the time 
of notice to him of their claims. 
Spengler v. Stiles-Tull Lumber Co., 
94 Miss. 780, 784, 48 S 966, 19 Ann 
Cas 426 [quot Cyc]; Hunt v. Truckee 
Lodge No. 14 I. O. O. F., 14 Nev. 24 
[cit Phillips Mech. Liens § 57]. (2) 
But it would seem that the tendency 
is toward the adoption of the Penn- 
Sylvania system (see cases Supra this 
note), (3) subject to a limitation of 
the amount of the liens to the con- 
tract price (see infra § 320). 

58. Rules affected by particular 
Py enone adopted see infra §§ 170, 320, 
324, 464. 


59. See infra § 320. 
60. See infra § 464. 
61. Weeter Lumber Co. v. Fales, 


20 Ida. 255, 118 P 289, 291, AnnCas 
1913A 403 [cit Cyc]; Spengler v. 
Stiles-Tull Lumber Co., 94 Miss. 780, 
784, 803, 48 S 966, 19 AnnCas 426 
[quot Cyc]; Merrigan v. English, 9 
Mont. 113, 22 P 454, 5 LRA 887. 

62. Great Western Sugar Co. v. 
F. H. Gilecrest Lumber Co., 25 Colo. 
Ais sh 86.) Pib53. 

[a] In Colorado.—‘‘An examina- 
tion of the amendments of 1889 dis- 
closes a studied and effective deter- 
mination to eliminate every feature 
of what is known as the New York 
system of mechanic’s lien statutes 
from our law, and to substitute what 
is known as the Pennsylvania sys- 
tem; the former making the sub-con- 
tractor’s lien subject to the state of 
the account between the owner and 
his contractor, the latter disregard- 


ee er, | ie 
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payment to the original contractor is no defense to 
a claim ofa subcontractor,®° is said to constitute 
the prominent distinction between the two systems.** 
However, some statutes adopting the Pennsylvania 
system incorporate certain features of the New York 
system ;°2 and, in a number of jurisdictions where 
the statutes confer a direct lien on subcontractors 
and other persons not contracting directly with the 
owner,®* they nevertheless also limit the amount of 
the lien to the price named in the contract of the 
owner with the contractor.®* 

[§ 162] (2) Lien by Subrogation. 
utes embodying what is known as the New York 
system,®* the lien of a subcontractor, materialman, 
or workman is based upon a species of subroga- 
tion to the rights of the original contractor;°° he 


Under stat- 


ing it, both subject to modifying pro- 
visions in the statutes of the differ- 
ent states, following one or the other. 
This 1889 act, and all acts prior 
thereto, were repealed in 1893 by an- 
other entire lien act which re- 
enacted many sections of the prior 
law, but again introduced features 


of the New York system, shown in 


sections 4025 and 4026... [Rev. St. 


1908]. This 1893 act is the same as 
the 1899 act, now under considera- 
tion, with slight modifications.’ 


Great Western Sugar Co. v. F. H. 
Gilcrest Lumber Co., 25 Colo. A. 1, 
8, 1236 P 553. 

{b] Im South Dakota (1) Code Civ. 
Proc. § 697, and other sections, con- 
fer on a subcontractor, taking cer- 
tain steps, an absolute lien regardless 
of the indebtedness of the owner to 
the contractor. Code Civ. Proc. § 699 
and related sections confer on a sub- 
contractor taking other prescribed 
steps a lien depending on, and lim- 
ited to, the amount due the con- 
tractor from the owner. Pittsburg 
Plate Glass Co. v. Leary, 25 S. D. 
256, 126 NW 271, 31 LRANS 1746, 
AnnCasl1912B 928; Bruce-Edgerton 
Lumber Co. v. Masonic Bldg. Assoc., 
24 S. D. 65, 123 NW 268. (2) The 
former statutes belong to what is 
known as the “Pennsylvania system,” 
while the latter belong to what is 
known as the “New York system.” 
Pittsburg Plate Glass Co. v. Leary, 
supra. (3) The two classes of stat- 
utes provide wholly different reliefs, 
and the court, taking judicial notice 
of the history of the mechanic’s lien 
law and of the fact that prior to the 
adoption of the code of 1903 a com- 
mission was appointed who prepared 
the present code, and that as so pre- 
pared it was adopted as a whole, will 
presume that it was not the intention 
of the legislature to do away with 
the right to an absolute lien on the 
part of subcontractors ,given by 
§ 697. Bruce-Edgerton Lumber Co. 
v. Masonic Bldg. Assoc., supra. 

63. See infra § 163. 

64. See infra § 320. 

65. Dixie Lumber Co. v. Young, 
203 Ala. 115, 82 S 129; Spengler v. 
Stiles-Tull Lumber Co., 94 Miss. 780, 
784, 8038, 48 S 966, 19 AnnCas 426 
{quot Cyc]; Upson v. United Engi- 
neering, etc., Co., 72 Mise. 541, 130 
NYS 726. 

66. Ala.—Geiger v. 63 
Ala, 338. 

Conn.—Tice v. Moore, 82 Conn. 244, 
73 A 133, 17 AnnCas 113. 

La.—Schwartz v. Cronan, 30 La. 
Ann. 993;—Nolte v. His Creditors, 6 
Mart. N. S. 168. 

Nev.—Hunter_y. Truckee Lodge 
No. 14 I. O. O. F., 14 Nev. 24. 

N. Y.—Rukeyser v. Fountain, 185 
App. Div. 263, 173 NYS 21; Szemko v. 
Weiner, 176 App. Div. 620, 163 NYS 
382; Upson vy. United Engineering, 
etc., Co., 72 Misc. 541, 554, 130 NYS 
726 [cit Cyc]. 

{a] His rights are measured by 
the rights of the general contractor 
under the contract. Van Clief v. Van 


Hussey, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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is entitled to a lien only when the contractor is 
entitled to one®’ and there is something due or to 
become due to the principal contractor.®§ 
hereafter shown, the amount of the lien is limited 
under this system to what is due the contractor from 
the owner,®® and hence is confined to the contract 
such portion thereof as 


price’® and 


unpaid.” 


Vechten, 130 N. Y. 571, 29 NE 1017; 
Dealers’ Lumber Corp. v. Wright, 212 
App. Div. 429, 209 NYS 320; Kalt 
Lumber Co. v. Sterner, 121 Misc. 505, 
201 NYS 567; Culmer vy. Caine, 22 
Utah 216, 161 P 1008. 

{b] Description of system.—(1) 
The plan adopted in New York did 
not secure to anyone except the 
original contractor an absolute lien 
on the property for the whole sum 
due, but by a species of equitable 
subrogation allowed the subcontrac- 
tor and materialman to give written 
notice to the owner of his unpaid 
claim, requiring the owner thereupon 
to retain such funds as were in his 
hands belonging to the contractor, 
to answer the suit of the subcontrac- 
tor, and securing the same either by 
lien upon the interest of the owner 
in the property, or a right of action 
against him—the payment of this 
sum to operate as a valid set-off 
against any demand of the contrac- 
tor. Spengler v. Stiles-Tull Lumber 
Co., 94 Miss. 780, 8038, 48 S 966, 969, 
19 AnnCas 426 [quot Cyc]; Hunter 
v. Truckee Lodge No. 14 I. O. O. F., 
14 Nev. 24, 41 [quot Phillips Mech. 
Liens § 57]. (2) “The courts of New 
York have made their system per- 
fectly clear. Under that system it is 
only the original contractor who has 
any absolute lien. The subcontrac- 
tor and the material men have no 
lien, except from the date on which 
they give written notices of their 
claims to the owner, from which 
date the @wner is required to retain 
such funds as were in his hands be- 
longing to the contractor at that 
time.” Spengler v. Stiles-Tull Lum- 
ber Co., supra. .(3) The New York 
system has been described in similar 
language in other cases which, how- 
ever, were decided under statutes 
embodying the Pennsylvania system. 
Weeter Lumber Co. v. Fales, 20 Ida. 
255, 118 P 289, AnnCasl1913A 403; 
Coonse, etc., Ice Co. v. Home Stove 
Co., 70 Ind. A. 226, 121 NE 293 [cit 


Cyc]; Merrigan v. English, 9 Mont. 
113, 22 P 454, 5 LRA 8387. 
67. Conn.—Avery v. Smith, 96 


Conn. 223, 113 A 313; National Fire- 
proofing Co. v. Huntington, 81 Conn. 
632, 71 A 911, 129 AmSR 228, 20 
LRANS 261. 

Ill—vVon Piaten v. Winterbotham, 
208 Tll. 198, 67 NE 843 [foll Wil- 
liams v. Rittenhouse, etc., Co., 198 
Tll. 602, 64 NE 995 (rev 98 Ill. A. 
548), and overr Keeley Brewing Co. 
v. Neubauer Decorating Co., 194 Ill. 
580, 62 NE 923]; Dupuis v. Snook, 
186 Ill. A. 330. 

Ky.—Watts v. Metcalf, 66 SW 824, 
23 KyL 2189. 

La.—Schwartz v. Cronan, 30 La. 
Ann. 993; Baker v. Pagaud, 26 La. 
Ann. 220; Whitla v. Taylor, 6 La. 
Ann, 480; First Municipality v. Bell, 
4 La. Ann. 121. 

Tex.—Lonergan v. San Antonio 
Trust Co., 101 Tex. 63, 104 SW 1061, 
106 SW _ 876, 130 AmSR 8038, 22 
LRANS 364. 

68. Ala.—Dixie Lumber Co. v. 
Young, 203 Ala. 115, 82 S 129. 

Conn.—Tice v. Moore, 82 Conn. 244, 
73 A 1338, 17 AnnCas 113. 

Fla.—Dekle v. Valrico Sandstone 
Co., 74 Fla. 246, 77 S 95. 

Ill.—Elkins v. Schillinger, 151 Ill. 
A. 571; Marski v. Simmerling, 46 Ill. 
A. 531. 

Be J.—Craig v. Smith, 37 N. J. L. 
549, 

N. Y.—American Radiator Co v. 
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Also, as 


remains 


[§ 163] (3) Direct Lien. 
what is known as the Pennsylvania system,‘* con- 
fer a lien on a subcontractor, laborer, or material- 
man, not by subrogation to the rights of the original 
contractor,’? but rather an absolute,‘* direct,’> and 
independent’® lien, irrespective of the right of the 
principal contractor to a lien,’? his failure to per- 
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Statutes, embodying 


form his contract,’® the state or condition of the 


New York, 223 N. Y. 193, 119 NE 391 
[rev 177 App. Div. 578, 163 NYS 
324]; Brainard v. Kings County, 155 
N. Y. 538, 50 NI 263 [aff 34 Hun 
290, 32 NYS 311]; Kelly v. Blooming- 
dale, 139 N.. Y. 348, 34 NE. 919 -[aft 
19 NYS 126]; Hollester v. Mott, 132 
N. Y. 18, 29 NE 1103 {rev:57 Hun 
585, 10 NYS 409]; Van Clief v. Van 
Vechten, 130 N. Y. 571; 29) NE 1017 
[rev 55 Hun 467, 8 NYS 760]; Larkin 
v. McMullin, 120 N. Y. 206, 24 NE 
447, 25 AbbNCas 108 [rev 14 Daly 
311, 12 NYSt 123]; Weyer v. Beach, 
79 N. Y. 409 [aff 14 Hun 231]; Wex- 
ler’ vi Rust,).144 App. Div. —296, 128 
NYS 977; Martens v. O’Neill, 131 
App. Div. 123, 115 NYS 260 [rearg 
den 134 App. Div. 924 mem, 118 NYS 


1123 mem]; Ball, etc., Co. v. Clark, 
ete., Co., 31 App. Div. 356, 52 NYS 
443; Upson v. United Engineering, 
etc., Co., 72 Misc. 541, 130 NYS 726; 


La Pasta v. Weil, 20 Misc. 554, 46 
NYS -275 [rev 20 Misc. 10, 44 NYS 
778]; Lemieux v. English, 19 Misc. 
545, 43 NYS 1066; Beecher v. Schu- 
back, 4 Misc. 54, 23 NYS 604; Kirsch- 
ner v. Mahoney, 96 NYS 195. 

N. C.—Orinoco Supply Co. v. Ma- 
sonic, ete., Home, 163 N. C. 513, 79 
SE 964. 

Tex.—Campbell v. Teeple, (Civ. A.) 
273 SW 304. 

“The lien of the sub-contractor 
attaches perforce of the owner’s in- 
debtedness to the contractor. ... His 
claim against the owner is perforce 
of his right-to garnish or to attach 
the amount due from the owner to 
the contractor, and to proceed to fore- 


closure.” Martens v. O’Neill, 131 
App. Div. 128, 125, 115 NYS 260. 

69. See infra § 320. 

70. See infra § 320. 

71. See infra § 320. 

72. Colo.—Great Western Sugar 


Co. v. F. H. Gilcrest Lumber Co., 25 
Colo: (A: 1, 13.6:-P7553: 

Ida.—Weeter Lumber Co. v. Fales, 
20 Ida. 255, 118 P 289, AnnCas1913A 
403. 

Ind.—Coonse, etc., Ice Co. v. Home 
Stove Co., 70 Ind. A. 226, 121 NE 293. 

Mont.—Merrigan yv. English, 9 
Mont. 113, 22 P 454, 5 LRA 837. 

S. D.—Pittsburg Plate Glass Co. v. 
Leary, 25 S..D, 256, 126 NW 271, .31 
LRANS 746, AnnCas1912B 928. 

73. Perry v. Potashinski, 169 
Mass. 351, 47 NE 1022; Bowen v. 
Phinney, 162 Mass. 593, 39 NE 283, 
44 AmSR 391; Vaughan v. Ford, 162 
Mich. 37, 127 NW 280; Baldridge v. 
Morgan, 15 N. M. 249, 106 P 342, 
AnnCas1912C 337; Huntington Plumb- 
ing, ete., Co. v. McGuffin, 75 W. Va. 
78, 83 SE 194. 

fal In Georgia (1) while the ag- 
gregate amount of liens cannot ex- 
ceed the contract price (see infra. 
§ 320) (2) the right of a laborer or 
materialman is not entirely by way 
of subrogation to the right of the 
contractor to a lien (Holmes y. 
Venable, 27 Ga. A. 431, 109 SEH 175). 

74 j3Hill v. Twin Falls Salmon 
River Land, etc., Co., 22 Ida. 274, 125 
P 204; Weeter Lumber Co. v. Fales, 
20 Ida. 255, 118 P 289, AnnCas1918A 
403; Coonse, etc., Ice Co. v. Home 
Stove Co., 70 Ind. A. 226, 121 NE 
293; Bruce-Egerton Lumber Co. v. 
Masonic Bldg. Assoc., 24 S. D. 65, 
123 NW 263. 

75. Ariz.—Arizona Eastern R. Co. 
vy. Globe Hardware Co., 14 Ariz. 397, 
129 5P) 11:04. 

Ark.—Cost v. 
Supply Hardware Co., 


Newport Builders’ 
85 Ark. 407, 


108 SW 509, 14 AnnCas 142. 

Cal.—Simmons Brick Co. v. Hetzel, 
(A) 2361 P1357), 

Colo.—Great Western Sugar Co. v. 
F, H. Gilcrest Lumber Co., 25 Colo. 
A. 1, 136) P1553: 

Hawaii.—Allen v. Redward, 10 Ha- 
waii 151. 

Ind.—Baldwin Locomotive Works 
v. Edward Hines umber. Co., 189 
Ind. 189, 125 NE. 400, 127 NH. 275, 
13 ALR 1059. 


Kan.—Rankin v. Rankin, 86 Kan. 
899, 122 P1120. 
ich. ghan v, Ford, 162 Mich. 
37, 127 NW 280. 
Mont.—Merrigan v. English, ?% 
Mont. 113, 22 P 454, 5 LRA 887. 


Nebr.—Ballou v. Black, 21 Nebr. 
131, 31 NW 673. 

N. M.—Metz v. Romero, 15 N. M. 
273, 106 P 344; Baldridge v. Morgan, 
Ley M. 249, 106 P 342, AnnCas1912C 

N. D.—Langworthy Lumber Co. v. 
Hunt, 19 N. D. 433, 122 NW 865. 

Or.—Myers v. Joseph A. Strow- 


writes Est 'Co.,, > 822:Or. $295 F160 
135. 
Pa.—Linden Steel Co. v. Rough 


Run Mfg. Co., 158 Pa. 238, 27 A 895; 
Willey v. Topping, 146 Pa. 427, 23 A 
335; Schroeder v. Galland, 134 Pa. 
277, 19 A 632, 19 AmSR 691, 7 LRA 
711; White v. Miller, 18 Pa. 52. 

W. Va.—Huntington Plumbing, 
etc., Co. v. McGuffin, 75 W. Va. 78, 
83 SE 194; Collins v. Davis, etce., 
College, 72 W. Va. 583, 79 SE 10. 

Alta.—Crown Lumber Co., Ltd. v. 
Smythe, 19 Alta. L. 558, [1923] 3 
Dornhe 933, 950, [1923] 2 WestWkly 
1019. 

[a] Description of system.—The 
Pennsylvania system, which was the 
first, where the mechanic who did the 
work and the materialman who sup- 
plied the articles used were deemed 
entitled to protection, rather than a 
mere builder or undertaker of con- 
tracts, made provision that the sub- 
contractor and materialman should 
have a lien for whatever sum might 
be due to him directly on the build- 
ing and land upon which it stood, and 
subordinated the lien of the con- 
tractor thereto. Phillips Mech. Liens 
§ 57 [quot Hunter v. Truckee Lodge 
No. 14 I. O. O. F., 14 Nev. 24, 41]. 
And see Spengler v. Stiles-Tull Lum- 
ber Co., 94 Miss. 780, 784, 803, 48 S 
966, 19 AnnCas 426 [quot Cye] (so 
describing the system, but decided 
under a statute adopting the New 
York system). 

[b] The term “direct liems” in- 
cludes those arising under a duly re- 
corded contract as well .as_ those 
where no contract has been filed for 
record. Simons Brick Co. v. Hetzel, 
(Cal. A.) 236 P 357. 

76. Cost v. Newport Builders’ Sup- 
ply Hardware Co., 85 Ark. 407, 108 
SW 509, 14 AnnCas 142. 

77. Linden Steel Co. v. Rough Run 
Mfg.) \Co.,, 158- Pas 238,, 27. A 1.895% 
Willey v. Topping, 146 Pa. 427, 23 A 
335; Green v. Williams, 92 Tenn. 220, 
21 SW 520, 19 LRA 478; Taylor v. 
Dall Lead, ete., Co., 131 Wis. 348, 111 
NW 490; Seeman v. Biemann, 108 
Wis. 365, 84 NW _ 490. But see 
Kelleher v. Reedal, 154 Wis. 456, 143 
NW 1938 (as a rule of construction, 
the lien remedy given to a subcon- 
tractor will not be held to extend be- 
yond the right given the principal 
contractor, unless so provided by 
statute). 

78. See infra § 170. 
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account between the owner and the contractor,’® 
payment of the contractor by the owner,*® or 


whether there is anything due the 
the owner.*? 


These statutes proceed upon the view 
that by the contract the owner makes the contractor 
an agent with power to bind the property for such 
labor and materials as are reasonably necessary to 
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contractor from 


fulfill the contract,’? or that the owner, on entering 


79. Great Western Sugar Co. v. 
F. H. Gilcrest Lumber Co., 25 Colo. 
A. 1, 136 P 553; Ballou v. Black, 21 
Nebr. 131, 31 NW 673; Langworthy 
Lumber Co. v. Hunt, 19 N. D. 433, 
122 NW 865; Robertson Lumber Co. 
v. Edinburg State Bank, 14 N. D. 
511, 105 NW, 719; Becker v. Hopper, 


23 Wyo. 209, 147 P 1085, AnnCas 
1918B 35. 
80. See infra § 464. 


81. Friedman v. Hampden County, 
204 Mass. 494, 90 NE 851; Symms- 
Powers Co. v. Kennedy, 33 S. D. 355, 
146 NW 570; Pittsburg Plate Glass 
Co. v. Leary, 25 S. D. 256, 126 NW 
271, 31 LRANS 746, AnnCas1912B 
928; Taylor v. Dall Lead, etc., Co., 
131 Wis. 348, 111 NW 490; Becker v. 
Hopper, 23 Wyo. 209, 147 P 1085, 
AnnCas1918B 35, 22 Wyo. 237, 138 P 
179, AnnCas1916D 1041. 

82. Colo. Wilkins v. Abell, 26 
Colo. 462, 58 P 612; Great Western 
Sugar Co. v. F. H. Gilcrest Lumber 
Co., 25 Colo. A. 1, 136 P 553. 

Ida.—Hill v. Twin Falls Salmon 
River Land, etc., Co., 22 Ida. 274, 125 
P 204. 

Ind.—Hopkins v. Hudson, 107 Ind. 
191, 8 NE 91; Rhodes vy. Selvage, 69 
Ind. A. 533, 122 NE 352. 

Towa:—A. HE. Shorthill - Co. |v. 
7Htna Indemn. Co., 124 NW _ 613; 
Mineah v. Stotts, 130 Iowa 530, 107 
NW 425. 

Mo.—Badger Lumber Co. v. Stepp, 
157 Mo. 366, 57 SW 1059; Henry, etc., 
Co. v. Evans, 97 Mo. 47, 10 SW 868, 
38 LRA 332; Morrison v. Hancock, 40 
Mo. 561. Contra Deardorff v. Ever- 
vhartt, 74 Mo. 37. 

Or.—Smith v. Wilcox, 44 Or. 323, 
714 P 708, 75 P 710; Beach v. Stamper, 
44 Or. 4, 74 P 208, 102 AmSR 597; 
Osborn v. Logus, 28 Or. 302, 37 P 
456, 38 P 190, 42 P 997. 

Pa.—Brown vy. Cowan, 110 Pa. 588, 
1 A520; Campbell v. Scaife, 1 Phila. 187. 

W. Va.—Farr v. Weaver, 84 W. Va. 
182, 99 SE 395. 

Wis.—W. H. Pipkorn Co. v. Trat- 
nik, 161 Wis. 91, 93, 152 NW 14i, 16 
ALR 975; Seeman v. Biemann, 108 
Wis. 365, 84 NW 490. 

“In the theory of mechanic’s lien 
statutes he [the contractor] was en- 
dowed by the owner, in entering into 
the building contract, with authority 
to bind said owner to the extent of 
the material furnished him, as such 
contractor, necessary to complete the 
contract and all incumbent on the 
subcontractor was to show that the 
material was supplied the contractor 
for the purpose of being used in the 
building. In other words, the owner 
in employing a person to erect a 
building or other improvement there- 
by clothes him with authority, not 
to bind him individually and to an 
unlimited extent, as an ordinary 
agent might do, but so far as pro- 
curing labor and materials may be 
necessary to carry out his contract.’ 
A. E. Shorthill Co. v. 4Adtna Indemn. 
Co., (lowa) 124 NW 613, 617. 

“By virtue of the law the con- 
tractor is invested with a power to 
charge the property for the reason- 
able value of the labor and materials 
supplied to it by sub-contractors.” 
Henry, etc., Co. v. Evans, 97 Mo. 47, 
60, 10 SW 868, 3 LRA 332. 

“The principal contractor is the 
agent of the owner to purchase the 
materials required ‘by the principal 
contract.” Hes Pipkorm) Co.) tv; 
Tratnik, supra. 

“An architect or builder 


is the 


agent for the owner, and, represent- 
ing him, has power by contract to 
subject the building to a lien for 
work or labor procured by him.” 
Brown v. Cowan, 110 Pa. 588, 592, 
1, A 520. 

{a] Implied agency.—The princi- 
ple upon which the contractor may 
obligate the property of the owner to 
the extent of the market value of 
materials is that of an implied 
agency. O’Neil Lumber Co. v. Gref- 
fet, 154 Mo. A. 33, 183 SW 113. 

[b] The fact that the contract is 
not for the whole building does not 
limit the power of the contractor to 
bind the building for materials fur- 
nished. Owen v. Johnson, 174 Pa. 
99, 34 A 549. 

{c] Particular contracts have 
been construed to make the con- 
tractor an agent of the owner. 
Cowles v. J. C. Mardis Co., 192 Iowa 
890, 181 NW 872; Love v. Mardis, 189 
Iowa 350, 176 NW 616. .- . 

{d] Statutory agency.—(1) The 
contractor “binds the building by 
virtue of the peculiar statutory rela- 
tion he bears to the owner under the 
contract.” Brown v. Cowan, 110 Pa. 
588, 592, 1 A 520. (2) Some statutes 
expressly make certain enumerated 
persons, such as the eontractor, sub- 
contractor, architect, builder, or per- 
son having charge of the construc- 
tion, an agent of the owner for the 
purpose of establishing a lien. Pa- 
cific Rolling-Mill Co. v, Hamilton, 61 
Fed. 476 [aff 68 Fed. 966, 16 CCA 
68]; Independent Meat Co. v. Crane 
Co., 21 Ariz. 1, 184 P 992; Boseus v: 
Waldmann, 31 Cal. A. 245, 160 P 180; 
Los Angeles Pressed Brick Co. vy. 
Los Angeles Pac. Boulevard, etc., 
Co., 7 Cal. A. 460, 94 P 775; Stewart 
y. Talbott, 58 Colo; 563;''1464 P. 771, 
AnnCas1916C 1116 (construing the 
statute as meaning that the person 
having charge of the construction of 
the building or improvement, etc., is 
the statutory agent of the owner of 
the building or other improvement, 
but not that he is the agent of the 
owner of the land upon which the im- 
provement is placed); Hmpire Coal 
Co. v. Rosa, 26 Colo. A. 230, 142 P 
192; Hill v. Twin Falls Salmon River 
Land, ete. Co., 22 Ida. 274, 125 P 
204; Shaw v. Johnston, 17 Ida. 676, 
107 P 399; Houston-Hart Lumber Co. 


ve Neal Vl6 SNIP MAvL9T, Le P -621% 
Christman y. Salway, 103 Or. 666, 
205 Pi: 641% “Beerless.. (Pach! -Cof ww 


Rogers, 81 Or. 51, 158 P 271; Quack- 
enbush v. Artesian Land Co., 47 Or. 
303, 83 P 787; Pilz v. Killingsworth, 
20 Or, 432, 26 P 305; Baker v. Yaki- 
ma Valley Canal Co., 77: Wash. 70, 
137 P 342; Spokane Mfg., ete., Co. v 
McChesney, 1 Wash. 609, 21 P 198. 
(3) The statutory agency thus cre- 
ated is confined to the persons named 
(Baker v. Yakima Valley Canal Co., 
supra) (4) and does not extend to a 
materialman (Baker v. Yakima Val- 
ley Canal Co., supra). (5) An archi- 
tect, who is in effect a statutory 
agent, is without authority, by vir- 
tue of the statute, to employ an- 
other architect or structural engi- 
neer.' Bennett v. Ascher, 228 Tll. A. 
350. (6) Also, under a statute pro- 
viding that every architect having 
charge of the construction of a build- 
ing shall be deemed the agent of the 
owner, a person cannat rely on a 
contract with an architect employed 
only to make plans. Litherland vy. 
Cohn, Real Est. Co.,.54 Or. 71, 100 P 1, 
102. P 303. .-(7). To. constitute _the 
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[§ 163 


into the contract, knows or understands that the 
contractor must employ others to do work and fur- 
nish material®* and therefore consents to what is 
done and furnished by persons so employed,** or 
that claimant is entitled to be protected on account 
of his having contributed to the making of the im- 
provement®® and the enhancement of the value of 


contractor, subcontractor, architect, 
builder, or other person having 
charge of the construction, altera- 
tion, or repair, in whole or in part, 
of any building, the statutory agent 
of the owner, such person must 
have been employed directly or indi- 
rectly at the instance of the owner 
or his conventional agent. Cribb v, 
Caskey, 4 Alaska 250. 

{e] Limitations of agency.—The 
contractor is not an agent of the 
owner in the sense that he may bind 
the latter (1) individually (Valley 
Lumber, etc., Co. v. Nickerson, 13 
Ida. 682, 93 P 24; A, E. Shorthill Co. 
v. Aitna Indemn. Co., (lowa) 124 NW 
613), (2) or in all respects (O’Neil 
Lumber Co. v. Greffet, 154 Mo. A. 33, 
133 SW 1138), (8) or to an unlim- 
ited extent (A. E. Shorthill Co. v. 
Aitna Indemn. Co., Supra). (4) He is 
authorized to bind the property only 
for labor and material furnished in 
carrying out the contract in ques- 
tion. Badger Lumber Co. v. Stepp, 
157 Mo. 366, 57 SW 1059. (5) Also 
his authority to bind the property 
for the value of the material extends 
only to such as is reasonably suffi- 
cient properly to construct the build- 
ing in accordance with the plans or 
under the agreement between the 
owner and the builder. Valley Lum- 
ber, ete., Co. v. Nickerson, supra. 
(6) He is not the owner’s agent to 
determine the value of the materials 
furnished or labor performed. Quack- 
enbush v. Artesian Land Co., 47 Or. 
3038, 83 P 787. (7) Neither is he the 
agent of the owner in informing a 
materialman as to the date of the 
completion of the contract. Ham- 
mond Lumber Co, v. Yeager, 185 Cal. 
S55, 01 87 AP) ddl: 

{f] Licensee.—Where the contract 
of a corporation and principal stock- 
holder, on the one side, and another 
person, on the other side, for the 
erection of a building rendered such 
other person a mere licensee to do the 
work, under no obligation to enter 
upon and go on with it, he cannot 
bind the company’s property for the 
work done and improvements made 
upon it through a third person with 
whom he contracted. Carroll Con- 
tracting Co. v. Newsome, 201 Mo. A. 
117, 210 SW 114. 

Cessation of agency on abandon- 
ment of contract see infra § 170. 

83. Houston-Hart Lumber Co. vy. 
Neal, 16 N. M. 197, 113 P 621. And 
see cases infra note 84. 

84. Colo.—Great Western. Sugar 
Co. v. F. H. Gilerest Lumber Co., 25. 
Colo. GALI. 6 7b 553% 

Me.—Norton y. Clark, 85 Me. 357, 


27 A 262, 

Mass.—Perry v. Potashinski, 169 
Mass. 351, 47 NE 1022 [foll Wahl- 
strom vy. Trukon, 165 Mass. 429, 43 
NE 183]; Daley v. Legate, 169 Mass. 
257, 47 NE 1013; Moore v. Erickson, 
158 Mass. 71, 32 NE 1031; Beatty v. 
Parker, 141 Mass. 523, 6 NE 754; 
Hilton v. Merrill, 106 Mass. 528; Par- 
ker v. Bell, 7 Gray 429. 

Minn.—Bardwell v. Mann, 46 Minn. 
285, 48 NW 1120; Laird v. Moonan, 
32 Minn. 358, 20 NW 354; Bohn v. 
McCarthy, 29 Minn. 23, 11 NW 127. 

N. M.—Houston-Hart Lumber Co. 
v. Neal, 16 N. M, 197, 113-P 621. : 

Or.—Myers v. Joseph A. Strow-! 
bridge Est. Co., 82 Or. 29, 160 P 135; 
Been Killingsworth, 20 Or. 432, 26 


85. Pomeroy v. White Lake Lum- 


‘ber Co., 33 Nebr. 248, 49 NW .1131. 
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§§ 163-165] 


the property.®® 


ing from being defrauded.8* 


[§ 164] d. Principal Contract®°—(1) Effect of 
Subcontractors, ma- 
terialmen, and workmen are chargeable with notice 
of the terms of the original contract;®° and, except 


Stipulations—(a) In General. 


86. Great Western Sugar Co. v. 
F. H Guilerest Lumber Co., 25 Colo. 
A. 1, 136 P 553; Myers v. Joseph A. 
Strowbridge Est. Co., 82 Or. 29, 160 P 

[a] Benefit to property.—The lien 
“rests upon the theory that, the sub- 
contractor having turnished, under a 
eontract with contractor so to do, 
certain labor or material which has 
entered into the erection or construc- 
tion of the improvement to the own- 
er’s real estate, by virtue of which 
the owner has been benefited, the 
property should be holden for the 
payment of the value of the materiai 
or labor with which it has been bene- 
fited.” Pittsburg Plate Glass Co. v. 
Leary, 25 S. D, 256,261, 126 NW 271, 
31 LRANS 746, AnnCas1912B 928. 


87. Ballou v. Black, 21 Nebr. 131, 
31 NW 673. 

88. Ballou v. Black, supra. 

89. Cross references: 


Filing or failure to file principal 
contract as affecting right to lien 
see supra §§ 132, 133. 

Necessity of contract with owner 
see supra § 78. 

90. Aia.—Cranford Mercantile Co. 
v. Wells, 195 Ala. 251, 70 S 666; 
Selma Sash, ete., Factory v. Stod- 
dard, 116 Ala. 251, 22'S 555. 
ie emt aS v. Murdock, 36 Cal. 

D. C.—Winter v. 
Co., 42 App. 469. 

Ind.—Baldwin Locomotive Works 
v. Edward Hines Lumber Co., 189 
Ind. 189, 125 NE 400, 127 NE 275, 13 
ALR i059. 

Iowa.—Garrison Grain, etc., Co. v. 
Farmers’ Mercantile Co., 181 lowa 
568, 164 NW 791. 

Kan.—Elder Mercantile Co. v. Ot- 
_tawa Inv. Co.,.100 Kan. 597, 165 P 
279; Nixon v. Cydon Lodge No. 5 K. 
of P., 56 Kan. 298, 43 P 236, 


Hazen-Latimer 


Oh.—Bender vy. Stettinius, 10 Oh. 
ise (Reprint) 186, 19 CincLBul 


Tenn.—McCrary v. Bristol Bank, 
etc., Co., 97 Tenn. 469, 37 SW 543. 

Tex.—Thelander v. Becker, (Civ. 
A.) 199 SW 848. 

Va.—Maddux v. Buchanan, 121 Va. 
102, 92 SE 830. 

“A sub-contractor or material-man, 
must take notice of the terms and 
character of the contract between 
the owner and the original contrac- 


tor.” Selma Sash, etc., Factory v. 
preddard, 116‘ Ala. 251,°:254, 22 8S 
by 
{a] In the absence of fraud or 


misrepresentation by the owner, the 
presumption of full knowledge of the 
terms of the original contract is con- 
eclusive against all subcontractors, 


laborers, and materialmen. Henley 
v. Wadsworth, 38 Cal. 356. 
[b] Subcontractors should read 


over the main contract and acquaint 
themselves with its plans and speci- 
fications. Szemko v. Weiner, 176 App. 
Div. 620, 163 NYS 382. 

{c] Right to inspect contract.— 
Under the Lien Law, materialmen 
and laborers have the right to see 
the contract under which the work 
is being done so as to provide for 
their own protection. Glens Falls 
Portland Cement Co. v. Schenectady 
County Coal Co., 83 Misc. 552, 144 
NYS 519 [mod on other grounds 163 
App. Div. 757, 149 NYS 189 and app 
dism 213 N. Y. 671 mem, 107 NE 
1078 mem]. 

91. Arizona WPastern R. Co. v. 
Globe Hardware Co., 14 Ariz. 397, 
129 P 1104; Wahlstrom y. Trulson, 


One of the objects of such statutes 
is to prevent collusion between the contractor and 
the owner®’ and protect those who performed labor 
in or furnished material for the erection of a build- 
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tract.®? 
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in some jurisdictions,®* as a general rule their right 
to a lien is controlled by the terms of such con- 
Also it is held that they are entitled to a 
lien only when the work or materials for which it 


is claimed were done or furnished in conformity 


165 Mass. 429, 43 NB 183; Borden v. 
Mercer, 163 Mass. 7, 39 NE 413; 
Bowen v. Phinney, 162 Mass. 5938, 39 
NE 283, 44 AmSR 391; Coates Lum- 
ber, etc., Co. v. Klaas, 102 Nebr. 660, 
168 NW 647. 

{a] In Kansas (1) it is stated in 
some cases that a subcontractor is 
not bound by all the terms of the 
contract between the owner and the 
contractor. Elder Mercantile Co. v. 
Ottawa Inv. Co., 100 Kan. 597, 165 P 
279; Lang v. Adams, 71 Kan. 309, 80 
P 593; Clough v. McDonald, 18 Kan. 
114. (2) “We have found no case, 
however, where the language was 
applied to circumstances similar to 
these. None where the subcontractor 
was permitted to enforce a lien for 
installing apparatus substantially 
different from that required by the 
contract with the owner, and not 
sufficient for the purpose intended. 
... It would be inequitable to permit 
the contractor and a subcontractor 
with whom he might deal to dis- 
regard the contract with the owner 
and install an inadequate heating 
system not satisfactory and not con- 
templated by the owner. If this 
principle were permitted to govern, 
a contractor might make ‘contracts 
with various subcontractors up to 
the full amount of the contract price 
and for a structure lacking in many 
details from the one required by the 
specifications, and not in the contem- 
plation of the parties. If a sub- 
contractor ‘is not bound by all the 
terms of the contract,’ he should be, 
and is, bound by those requirements 
of the contract which relate to and 
describe the particular materials 
which he undertakes to furnish. He 
may not have a lien for installing a 
cement floor in the basement when 
the contract requires a tile floor, 
nor for installing a hot-air furnace 
when the contract requires a hot- 
water system, nor for installing a 
hot-air furnace with a 22-inch fire 
pot, inadequate for heating the 
house, when the contract required a 
24-inch fire pot.” Eggleston v. 
White, 113 Kan. '325, 327, 214 P 623. 

92. Cal.—Henley  v. ‘Wadsworth, 
38 Cal. 356; Shaver v. Murdock, 36 
Cal. 293. 
ee C.—Herrell v, Donovan, 7 App. 
322. 

Ill.—Foster v. Swaback, 58 Ill. A. 
581; Marski v. Simmerling, 46 Ill. 
A. 531. 5 

Iowa.—Epeneter v. Montgomery 
County, 98 Iowa 159, 67 NW 93. 

N. Y.—Copp v. Firemi, 182: App. 
289, 290, 169 NYS 381. [cit 
Upson v. United Engineering, 

Co., 72. Mise. 541,: 130 NYS 
726. 


Oh.—Bender v. Stettinius, 10 Oh. 
Dec. (Reprint) 186, 19 CincLBul 163. 

Pa.—Campbell v. Scaife, 1 Phila. 
187. 

Tenn.—McCrary v. Bristol Bank, 
ete. 'Co.,' 97 ‘Tenn. 469; 37 Sw 548. 

Va.—Maddux v. Buchanan, 121 Va. 
102, 92 SE 830, 832 [cit Cyc]. 


Div. 
Cyc]; 


Ont.—Wood v. Stringer, 20 Ont. 
148. 

[a] Where the contract forbids 
underletting (1) any part thereof 


without the written assent of the 
owner’s engineer, a subcontractor to 
whose subcontract there is no such 


assent cannot claim a lien. Benedict 
v. Danbury, etc., R. Co., 24 Conn. 
320 (the evidence did not show as- 


sent to the subcontract). (2) Stat- 
utes requiring written consent to 
subcontract see supra § 153. 


with the terms of the contract with the owner;°* 
but there is authority to the contrary.®* 

[§ 165] (b) As to Payment.** 
or other person not contracting directly with the 


A. subcontractor 


{b] Allowing contractors to pur- 
chase material on owner’s responsi- 
bility.—The act of the owner of a 
building in allowing contractors to 
purchase part of the materials on his 
responsibility because they cannot 
secure them on their own credit does 
not annul the construction contract 
so as to render him liable for all ma- 
terials furnished to them. Sunset 
Brick, ete. Co. v. Stratton, (Tex. 
Civ. A.) 53 SW 708. 

93. Conn.—Spaulding v. Thompson 
Ecclesiastical Soc., 27 Conn. 573. 
Kan.—Eggleston v. White, 113 Kan. 
325, 214° P* 623. 

N. Y¥.—-Wexler vy. Rust, 144 App. 
Div. 296. 128 NYS 977; Grogan sv. 
New York, 2 E. D. Smith 693; Walker 
v. Paine, 3 E. D. Smith 662; Quinn Vv. 
New York, 2 E)} D. Smith 558; Brod- 
erick v. Poillon, 2° B.D: Smith 554; 
Dixon v. La Farge, 1 KE. D. Smith 522: 


Haswell v. Goodchild, 12 Wend. 
373. 
Okl.—Dolese Bros. Co. v. Andre- 


copulas, 2387 P 844. 

Tenn.—McCrary v. Bristol Bank, 
ete., Co., 97 Tenn. 469, 37 SW 543. 

Wis.—Siebrecht v. Hogan, 99 Wis. 
437, 75 NW 71. 

See Mallett v. Kovar, (Alta.) 14 
WestLR 327 (a substantial compli- 
ance by a subcontractor with the 
terms of the principal contract is 
sufficient; a strict compliance is not 


necessary). 
94. See cases infra this note. 
[a] Thus (1) it sist held that, 


where the subcontractor furnishes to 
the contractor material for use in a 
building, which is inferior to the 
grade called for by the contract be- 
tween the owner and contractor, the 
subcontractor is entitled to a lien, 
for the reasonable value thereof, if 
the material furnished has been used 
by the contractor, Wisconsin Red 
Pressed Brick Co. v. Hood, 67 Minn. 
329, 69 NW 1091, 64 AmSR 418. 
(2) Some courts hold that a lien may 
be acquired for materials supplied 
on the order of the contractor and 
which conform to the contract be- 
tween the materialman and the con- 
tractor even though the materialman: 
has knowledge that they do not con- 
form to the contract between the 
owner and the contractor. Howe v. 
Schmidt, 151 Cal. 436, 90 P 1056. 
(3) But other authorities take a dif- 
ferent view and make the right of a 
materialman to a lien in such case 
dependent upon the apparent. suit- 
ableness of the materials (Harlan 
v. Rand, 27 Pa. 511; Odd Fellows’ 
Hall v. Masser, 24 Pa. 507, 64 AmD 
675) (4) and his lack of knowledge 
of their insufficiency under the con- 
tract between the owner and the con- 
tractor (Boynton Furnace Co. v. Gil- 
bert, 87 Iowa 15, 538 NW 1085; Odd 
Fellows’ Hall v. Masser, supra). 
(5) According to the latter view, 
where the materials furnished are 
of such a kind that a careful and 
skillful man, acquainted with the 
building for which they were de- 
signed, might properly believe that. 
they could be used in its erection, 
and if in fact they could be usefully 
applied in its construction, then the 
materialman is not bound to inquire 
into the character of the materials 
which the contractor has agreed, 
with the owner of the building, to 
use in its construction. Odd Fellows’ 
Hall v. Masser, supra. 

95. Provisions in contract for 
payment by contractor of labor and 
material claims see infra § 500. 
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owner is charged with notice of,°* and bound by,” 
the terms of the contract between the owner and 
contractor relating to the mode and terms of pay- 
ment; and his contract with the contractor is pre- 
sumed to have been made with reference to such 
terms.°8 Where the mode of payment provided for 
in the original contract is inconsistent with the ex- 
istence of .a lien in favor of subcontractors and 
others, they can have no lien,®® unless the owner has 
by his conduct deprived himself of the ‘right to set 


up such provisions against the 


Neither can the owner be required to pay money 
to the lien claimant before it becomes payable ac- 
cording to the contract between the owner and the 
contractor ;? but a subcontractor can enforce a lien 
for materials furnished notwithstanding an archi- 
tect’s certificate was not furnished the owner as 
required by the terms of the building contract 
before payments should be made, where it appears 
that the owner availed himself of a right given him 
by the terms of the contract in case the contractor 
abandoned the work to complete the building him- 
self,? since the provision of the contract requiring 
the furnishing of an architect’s certificate applies 
only under the condition that the contractor has 


96. Orrell v. Snyder, 174 Ill. A. 
239; Frost v. Falgetter, 52 Nebr. 692, 
73 NW 12; Maddux v. Buchanan, 121 
Va. 102, 92 SE 830. 

97. Campbell v. 


Scaife, 1 Phila. 


(Pa.) 187; Maddux v. Buchanan, 121} 


Va. 102, 92 SH 830. 


ee: Orrell v. Snyder, 174 Ill. A. 
239. 
99. Ewing v. Folsom, 67 Iowa 65, 


24 NW 595; Jones, etc., Lumber Co. 
v. Murphy, 64 Iowa 165, 19 NW 898; 
Frost v. Falgetter, 52 Nebr. 692, 73 
NW 12; Palmer vy. Tingle, 55 Oh. St. 
423, 45 NE 313. 

{a] The rule has been applied (1) 
to an agreement of the contractor to 
accept a conveyance of certain real 
estate in payment. Frost v. Falget- 


ter, 52 Nebr. 692, 73 NW 12. (2) 
Where it is agreed between the 
owner and the contractor that a 


claim of the former against the lat- 
ter shall be regarded as a payment 
on the last installment due under the 
contract, this is binding on a sub- 
contractor filing a claim for a lien 
thereafter, for under Code (1873) 
§ 2134 he is only given a lien to the 
extent of the balance remaining due 
to the contractor. Ewing v. Fol- 
son, 67 Iowa 65, 24 NW 595. (3) A 
provision that the owner should give 
notes and a mortgage for part of the 
price defeated pro tanto a subcon- 
tractor’s lien, but the subcontractor 
was entitled to a lien to the extent of 
so much of the amount payable in 
cash as remained unpaid, which lien 
had priority over the mortgage in 
the hands of the contractor or an 
asSignee with notice of the subcon- 
tractor’s rights. Jones, etc., Lum- 
ber Co. v. Murphy, 64 Iowa 165, 19 
NW 893. 

1. Welch v. Sherer, 93 Ill. 64. 

[a] For example, where the own- 
er, upon being requested by a sub- 
contractor to state the terms of the 
contract, failed to do so, and the 
subcontractor performed the work 
in reliance upon the owner’s prom- 
ise to see that he was paid there- 
for, the owner could not set up as 
against the subcontractor a provision 
in the contract for payment in land. 
Welch v. Sherer, 93 Ill. 64. 

Failure to pay aS agreed see supra 


"$125: 
2.°* Doughty ‘v.° Devlin; 1° EB.) D. 
Smith (N. Y.) 625. See North End 


Lumber Co. v. Hewitt, 8 Pa. Dist. 510 
(assuming that materialmen are 
bound by such a restriction, it does 
not affect their right to a lien but 
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lien claimant. 


relates only to the time when the 
owner may be called upon to pay the 
claim and this can be regulated by 
the form of the judgment). 

3 ' Campbell v.- Coon, 149 N:-¥. 
556, 44 NE 300, 38 LRA 410 [rev 8 
Misc. 234, 28 NYS 561]. 

4. Campbell v. Coon, supra. 

5. Travis v. Smith, 6 NYSt 371. 

6. Morgan-Austin Co. v. Eassy, 
102 S. C. 358, 86 SE 673. 

7. Cross references: 
Constitutionality of statutes see su- 

pra § 6. 

Waiver of lien generally see 

§§ 413-429. 

8 Ariz.—Arizona Eastern R. Co. 
v. Globe Hardware Co., 14 Ariz. 397, 
407, 129 P 1104 [quot Cyc]. 

Ark.—Cost v. Newport Builders’ 


infra 


Supply Hardware Co., 85 Ark. 407, 
108 SW 509, 14 AnnCas 142. 
D. C.—Herrell v. Donovan, 7 App. 


32:2. 
Me.—Norton v. Clark, 85 Me. 357, 

27 A 252, 
Mass.—Friedman Vv. 


Hampden 
etn et 204 Mass. 494, 
ol, 


90 NE 


Mich.—Smalley v. Gearing, 121 
Mich. 190, 79 NW 1114, 80 NW 797. 
See Vaughan v. Ford, 162 Mich. 37, 
45, 127 NW 280 (dictum that subcon- 
tractors, ete., are “not bound by the 
stipulations of the original contract 
as to liens or the amounts to be paid 
thereon, except as to the amount of 
the contract price’’). 

Mont.—Miles v. Coutts, 20 Mont. 
AVANT P89 3. 

Oh.—Gimbert v. Heinsath, 11 Oh. 
Cir, Ct) 339;15 Oh. CireDec, 176 [rev 
3 OhS&CP 497, 2 OhNP 346]. 

Or.—Myers v. Joseph A. Strow- 
bridge Hst. '\Co., 82\.Or. 29, 160 P 135; 
St. Johns Lumber Co. v. Pritz, 975 
Or. 286, 146 P 483; Zanello v. Port- 
land Cent. Heating Co., 70 Or. 69, 
SIS) on sy (Or 

S. C—Morgan-Austin Co. v. Eassy, 
102 S. C. 358, 86 SE 678. 

Utah.—Langton Lime, etce., 
Peery, 48 Utah 112, 159 P 49. 

Va.—Maddux v. Buchanan, 
Va. 102, 109, 92 SE 830. 

Man.—Anly Blak Holy 
Church, 2 Man. 248. 

See Jarvis v. State Bank, 22 Colo. 
309, 45 P 505, 55 AmSR 129; Aste vy. 
Wilson, 14 Colo. A. 3238, 59 P 846 
(in both of which cases the court ap- 
peared to favor the rule of the text 
but did not decide the point); Jones, 
etc., Lumber Co. v. Murphy, 64 Iowa 
165, 19 NW 898 (discussing the 


Coriv. 
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performed his contract.* 
to pay the contractor, relying on a provision of the 
contract that permits him to retain enough of the 
contract price to satisfy hens of subcontractors, 
he cannot also refuse to pay the subcontractors.° 
A provision of the contract, reserving to the owner 
the right to see that money due the contractor, or 
so much thereof as may be necessary, should be 
applied to the payment of material and labor, au- 
thorizes him to make a subsequent agreement with 
a materialman to pay for materials.® 

[§ 166] (c) Against Liens ’—aa. Majority Rule. 
The weight of authority supports the view that a 
stipulation against liens contained in the contract 
between the owner and the contractor will not de- 
prive the subcontractor, materialman, or workman 
of the right to a lien which the statute gives him,® 
unless he assents or agrees to the stipulation® or 
at least has actual notice thereof*® before accept- 
ing the employment" or furnishing the materials.” 

[§ 167] bb. Minority Rule—(aa) In General. In 
some jurisdictions a covenant or stipulation against 
liens in a contract between the owner and the con- 
tractor is binding upon all persons who furnish labor 
or materials so as to preclude their acquiring any 


[§§ 165-167 


Where an owner refuses 


point). 

‘Tt would not be competent, under 
what we regard as the better, though 
not the universal rule, for an owner 
to defeat the statutory rights of a 
subcontractor by a stipulation in the 
general contract against liens.” 
Maddux v. Buchanan, supra. 

“The fact that the original con- 
tractor with the owner has agreed 
that he will himself pay off all 
claims so that there shall be no liens 
is not fatal to the maintenance of a 
lien by a subcontractor, or laborer 
or material man.” Friedman _ v. 
Hampden County, 204 Mass. 494, 504, 
90 NE 851. 

{a] A provision against liens in 
an unfiled building contract (1) does 
not protect the building against liens 
in favor of persons other than the 
contractor. Stewart Contracting Co. 
vi Trenton; fete.) R;-Co.4 WodNe hese. 
568, 60 A 405; Atlantic Coast Brew- 
ing Co. v. Donnelly, 59 N. J. L. 48, 35 
A 647. (2) Prevention of liens by 
filing contract see supra § 132. 

9. Myers v. Joseph A. Strowbridge 
Hsti [Co;,2 822 Orie 29.4460) P 1353 5St- 
Johns Lumber Co. v. Pritz, 75 Or. 
286, 146 P 483; Zanello v. Portland 
Cent. Heating. Co., 70 Or. 69, 139 P 


572; Hume v. Seattle Dock Co., 68 
OF: 40%, 1379. Po 152," 50 doa RANS 
10. -Cost v. Newport Builders’ 


Supply Hardware Co., 85 Ark. 407, 108 
SW 509, 14 AnnCas 142; Bates Mach. 
Cosy. Drenton, ete... R3iCo., GrOnNG sa. 
L. 684, 58 A 935, 103'° AmSR <8); 
St. Johns Lumber Co.. vy. -Pritz, 75 
Or. 286, 146 P 483; Zanello v. Port- 
land_ Cent. Heating Co., 70 Or. 69, 
139 P 572; Hume v. Seattle Dock Co., 
ee Or. 477,137 -P 752, 50 LRANS 

11. Bates Mach. Co. v. Trenton, 
ete., R. Co., 70 N. J. L. 684, 693, 58 
A 935, 103 AmSR 811. 

“If with knowledge that such a 
condition is contained in the contract 
they accept employment under it, 
they accept the condition; if they 
decline to accept the condition they 
must decline to accept the employ- 
ment. Common fairness requires 
that notice of the condition shall be 
given if a waiver of liens is to be 
claimed, and common honesty re- 
quires that when notice of the condi- 
tion has been given no lien shall be 
claimed.” Bates Mach. Co. v. Tren- 
ton, etc., R. Co., supra. 

12. St. Johns Lumber Co. v. Pritz, 
75 Or. 286, 146 P 483. 
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lien,!® provided it is so clear and plain that it must 
be understood,!* or, in other words, provided it is 
either direct, positive, and express,’ or is so clearly 
and necessarily implied from the language employed 
that a mechanic or materialman cannot fail to under- 
stand it® without consulting a lawyer as to its legal 
effect;!7 and provided the stipulation is not made 


bed: Cal.—Bowen v. Aubrey, 22 Cal. 
lll.—wNorth Side Sash, etc., Co. v. 
Goldstein, 286 Ill. 209, 121 NE 563 
[aff 210 Ill. A. 226]; Rittenhouse, 
etc., Co. v. Warren Constr. Co., 
amok 619, 106 NE 466; Kelly v. Johnson, 
251’ 111. 135,090) NE 1068, 36 LRANS 
578; Henry "Marbie Co. v. Church, 205 
TUS Ale 249i Marinos vs. Parist, 92.03 
tll. A. 352, 419; I. Lurya Lumber Co. 
v. Goldberg, 198 Ill. A. 374; Interstate 
Contracting, etc., Co. v. Belleville 
Sav. Bank, 197 Ill. A. 30; Hydraulic- 
Press Brick Co. v. Miller, 191 Ill. A. 
201; Dupuis v. Snook, 186 D1 A. 330; 
Elgin, etc., R. Co. v.. Northwestern 
Nat. Bank, 165 Ill. A. 35. 
Ind.—Baldwin Locomotive Works 
v. Edward Hines Lumber Co., 189 
Ind. 189, 125 NE 400, 127 NE 275, 13 
ALR 1059; George B. Swift Co. v. 
Dolle, 39 Ind. A. 653, 80 NE 678. See 
Kokomo, ete., Tract. Co. v. Kokomo 
Trust Co., 193 Ind. 219, 137 NE 763 
(recognizing the rule but holding it 
inapplicable to an agreement to de- 
liver the property, upon completion, 
free from liens); Peter, etc., Stone 
Co. v. Marion Nat. Bank, (A.) 149 
NE 79 (where the subcontractor 
has knowledge of the covenant). 
Pa.—Felin v. Locust Realty Co., 
232 Pa. 123,,81 A’ 153;--Glassport 
Lumber Co. v. Wolf, 213 Pa. 407, 62 
A 1074; Craig v. Commercial Trust 
Co.) 211 *Pa. 7, 60. A’ 317% Morris, Vv: 
Ross, 184 Pa. 241, 38 A 1084; Fidelity 
Mut. Life Assoc. v. Jackson, 163 Pa. 
208, 29 A 883, 483 AmSR 789; Waters 
Ve WOlft, 71627 Pa.- 153,29 “A 646, 42 
AmSR 815; Ballman v. Heron, 160 
Pa. 377, 28 A 914; Nice v. Walker, 153 
Pa. 123, 25 A 1065, 34 AmSR 688; 
McElroy v. Braden, 152 Pa. 78, 25 A 
235; Bolton’ v.. Hey, 148 Pa. 156, 23 
A 973 [aff.10 Pa. Co. 381]; Tebray v. 
Kirkpatrick, 146 Pa. 120, 23 A 318; 
Dersheimer v. Maloney, 143 Pa. 532, 
22 A 813; Benedict v. Hood, 134 Pa. 
289, 19 A 635, 19 AmSR 698; Schroe- 
der v. Galland, 134 Pa. 277, 19 A 632, 
19 AmSR 691, 7 LRA 711; Reliance 
Mfg. Co. v. McCurdy, 48 Pa. Super. 
386; Kyle v. Graham, 46 Pa. Super. 6; 
Healy v. Wayne Title, etc., Co., 19 
Pa. Super. 371; Williamson vy. Tunis, 
19 Pa. Super. 207; Purvis v. Brum- 


baugh, 8 Pa. Super. 292; Cote v. 
Schoen, 1 Pa. Super. 583; Spruks v. 
Mursch, 1 LackLegN 247; Marshall 


v. Krauskop, 18 LancLRev 388; Sener 
v. Bare, 12 Montg. Co. 115; Glassport 
Dasnber Co. v. Wolf, 36 PittsbLegJ 
302; In re Brumbaugh, 43 WklyNC 
271; Cote v. Schoen, 38 WklyNC 382. 

Wis.—Seeman v. Biemann, 108 Wis. 
3865, 84 NW 490 [foll Siebrecht v. 
Hogan, 99 Wis. 437, 75 NW 71]. 

Ont.—F'orhan v. Lalonde, 27 Grant 
Ch. 600. 

[a] The contrary (1) was held un- 
der a statute (Schaller-Hoerr Co. v, 
Gentile, 153 Ill. A. 458) (2) which 
was subsequently held unconstitu- 
tional (see supra § 6). 

{b] Effect of statutes.—(1) In 
some states the rule stated in the 
text is incorporated in the statutes. 
Kyle v. Graham, 46 Pa. Super. 6 (the 
act of June 4, 1901, as amended by 
the act of April 24, 1903). (2) But 
“long before the adoption of this 
act the right of an owner to make 
an agreement with his general con- 
tractor to prevent the filing of any 
liens was recognized both by the 
courts and the legislature, and it was 
held that such agreement was ef- 
fective not only as against the gen- 
eral contractor who signed it, but 
also as against subcontractors.” Kyle 
v. Graham, 46 Pa. Super. 6, 16. 

14. Sullivan v. Hancock, 2 Pa. 


MECHANICS’ LIENS 


Super. 525, 39 WklyNC 245; Rice v. 
Baxter, 15 Pa. Co. 198. 

{a] Zt is sufficient if there is no 
doubt from the language of the con- 
tract of the intention of the con- 
tractor and owner, even though the 
contract might possibly ,have been 
stated in terins more clear and dis- 
tinct. Burger v. S. R. Moss Cigar 
Co., 225 Pa. 400, 74 A 219. 

15. Baldwin Locomotive Works v. 
Edward Hines Lumber Co., 189 Ind. 
189, 125 NE 400, 127 NE 275, 13 ALR 
1059; Nice v. Walker, 153 Pa. 123, 25 
A 1065, 34 AmSR 688 [foll Murphy v. 
Bliis, 153 Pa. 133, 25 A 1068 (aff 1 
Pa. ‘Dist. 397, 11 Pa Ue CUS 
Bithell v. Diven, 18 Pa. Super. 173; 
Rhine v. Mauk, 21 Pa. Co. 345. 


16. Creswell Iron Works Vv. 
© ’Brienvilo6 Pa... Lia, 27 Aq Vat, 36 
AmSR 30; Nice v. Walker, 153 Pa. 


123, 25 A 1065, 34 AmSR 688 [foll 
Murphy v. Hillis, 153, Pa. 133, 25 A 
LOGS Cath Lf Bas Dist” 397,112 Pa. Co. 
301)]; Bithell v. Diven, 18 Pa. Super. 
178. 

17. Nice v.. Walker, 153 Pa. 123, 
25 A 1065, 34 AmSR 688 [foll Murphy 
v. Ellis, 153 Pa. 133, 25 A 1068 (aff 
teehee. IDISt oot. an ban sCO.stoUdul 
Bithell v. Diven, 18 Pa. Super. 178. 

18. Ballman v. Heron, 160 Pa. 377, 
28 A 914, 169 Pa. 510, 32 A 594. 

[a] Facts showing fraud.—Dvi- 
dence that the ostensible owner of 
a lot was a sister of the contractor 
and was working for small wages, 
that the loan for building was ar- 
ranged by the contractor, and that 
the sister could not tell where she 
got the money required for the build- 
ing was sufficient to authorize a find- 
ing that the contract between the 
contractor and his sister, by which 
he covenanted against liens, was in 
fraud of subcontractors and material- 


men. Ballman vy. Heron, 169 Pa. 510, 
32 A 594. 
{b] Facts not showing fraud.— 


The mere fact that the person who 
describes himSelf as the owner is 
not the owner in an unqualified sense 
is not, when no other representations 
as to his title were made, such a 
fraudulent representation as to his 
title as will preclude the beneficial 
owner from insisting on the stipula- 
tion as against the contractor and 
subcontractors, where it appears that 
the true character of the trustee’s 
title was of record. Purvis v. Brum- 
baugh, 8 Pa. Super. 292. 

19. Lyon v. White, 214 Ill, A. 232; 
Burger v. S. R. Moss Cigar Co., 225 
Pa. 400, 74 A 219; Kyle v. Graham, 46 
Pa. Super. 6; Kuhs v. Gillen, 20 Pa. 
Dist. 747. 

{a] A former statute requiring a 
filing of the contract contained no 
alternative provisions for actual no- 
tice. Mehl v. Carey, 21 Pa. Co. 275 
(the act of June 26, 1895). 

[b] Secret agreement.—A subcon- 
tractor for a house on a lot appar- 
ently owned by the contractor, in 
whose name the deed stood, and who 
was in possession and represented 
himself to be the owner, is entitled 
to a lien for materials furnished prior 
to the time he knew or should have 
known that another was the owner, 
notwithstanding a secret agreement 
by the apparent owner to build and 
not allow any liens. McCollum v. 
Riale, 163 Pa. 603, 30 A 282, 43 AmSR 
816 


20. Lyon v. White, 214 fll. A. 232; 
Burger v. S. R. Moss Cigar Co., 225 
Pa. 400, 74 A 219. 

[a] Parol contract.—Prior to Act 
June 26, 1895 (P. L. p 369), a parol 
contract prohibiting the filing of me- 
chanics’ liens was valid and binding. 
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and entered into as a part of a fraudulent scheme 
to cheat subcontractors;!8 and provided further, 
where it is so required by statute, either that claim. 
ant has actual notice of the stipulation before any 
labor or materials are furnished by him’ or that 
a duly written?° and signed?* contract having the 
effect claimed?” is filed in a designated county 


McElroy v. Braden, 152 Pa. 78, 25 
WU 2350e" Rhine =v. Mauke Zi ePa. Co: 
345, 14 Montg. Co. 197. See also East 
Stroudsburg Lumber Co. v. Gill, 187 
Pa. 24, 41 A 41 (recognizing the rule, 
but holding. that, where the con- 
tract is in writing and does not con- 
tain a stipulation that no lien shall 
be filed, a contemporaneous parol 
agreement between the owner and the 
principal contractor is not binding 
on the subcontractor unless notice 
thereot, is given to him at the time 
or before he commences to perform 
his contract with the principal con- 
tractor). 

21. Lyon v. White, 214 Ill. A. 232; 
Burger v. S. R. Moss Cigar Co., 

Pa. 400, 74 A 219. : 

{a] Signing by the contractor 
alone is sufficient under the act of 
June 4, 1901, as reénacted in the act 
of April 24, 19033 " Burger Vin... kt. 
Moss ‘Cigar Co, 225) Pai) 400. "74 VA 
219 (intimating that the signatures 
of both the owner and contractor 
were required under the prior act of 
June 22, 1895). 

22. Lyon v. White, 214 Ill. A. 232. 

[a] Filing a separate stipulation 
(1) in the shape of an original docu- 
ment which furnishes notice to all 
subcontractors of the existence and 
terms of the stipulation against liens 
contained in a building contract is 
sufficient. Blaisdell v. Dean, 9 Pa. 
Super. 639. (2) However, a lien 
regular on its face cannot be struck 
off because of a separate agreement 
between the contractor and the owner 
that no liens should be filed, but such 
agreement must be put in as a de- 
fense to the scire facias on the lien. 
Burger v. S. R. Moss Cigar Co., 225 
Pa. 400, 74 A 219; Connell v. Ker, 9 
Pa. Dist. 145. Contra Blaisdell v. 
Dean, supra. (3) Striking off lien 
generally see infra § 314. 

[b] Description of property.—(1) 
“The statute in no way mentions 
what shall be set forth in the con- 
tract stipulation against the right 
to file liens in the way of descrip- 
tion or location of the premises.” 
Kyle v. Graham, 46 Pa. Super. 6, 11. 
(2) Nevertheless, the contract filed 
should contain a description which 
is reasonably certain, and should set 
forth enough to identify the property. 
Cribbs v. McDowell, 48 Pa. Super. 39, 
41; Livezey v. Fitch, 29 Pa. Dist. 312. 
(3) “It should contain such informa- 
tion or reference to such facts as 
would notify a subcontractor that the 
building for which he was about to 
furnish material was that to which 
the contract related.’’ Cribbs v. Mc- 
Dowell, supra. (4) “While the Act 
does not specify what description of 
the proposed building, or of the lo- 
eality of it, the agreement shall con- 
tain, it is very plain that the inten- 
tion is that the description shall be 
sufficient to give notice in fact... 
Certainly the municipal division of 
the county where the property is 
situate should at least be given, and 
the description should be sufficient 
in itself to enable the party to 
identify the property without resort 
to any other record, especially any 
record not in the prothonotary’s of- 
fice.’ Gordon v. Fulmer, 21 Pa. Co. 
93, 94. (5) An indefinite or defective 
description will not avail claimant 
where it appears that he was able to 
locate the property, he having not 
only delivered the material on the 
ground, but also having filed a lien 
describing the property in detail. 
Kyle v. Graham, supra. (6) Also, it 
is held that, where a subcontractor 
has filed a lien against a property, 
alleging as his sole authority there- 
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office,2* within the time limited by statute,** and 1s 
properly indexed.?®> The stipulation need not be in 
the original contract,** but may be in a separate 
contract,2? a modification of the original contract,”* 
or a new contract superseding the original con- 
tract,2® provided it exists before the making of the 
subcontract,®° the ordering of the materials,** the 
performance of the services®” or the furnishing of 
for which 
claimed. Where the stipulation is contained in the 
original contract and the building is erected from 
beginning to completion under such contract, a sub- 
contractor is bound thereby notwithstanding the 
conveyance of the property during the course of 
construction and prior to the making of the sub- 


the materials?? under or 


contract.** 


Persons protected; waiver. The stipulation against 
the filing of mechanics’ liens is for the benefit of 
the owner,®® and not the contractor.*® 


for an agreement between the con- 
tractor and the owner which con- 
tained a valid stipulation against 
liens and was duly recorded, he can- 
not escape the effect of such stipula- 
tion from the mere fact that the con- 
tract contained a misdescription of 
the preperty; he must either be con- 
sidered to be bound by the terms of 
the contract, or to have failed to 
establish any relation between the 
owner and the contractor which 
would entitle him to a lien. Kirk- 
patrick v. Zintl, 71 Pa. Super. 388. 

{c] Recitals as to time of making 
stipulations.— Where the original con- 
tract containing a stipulation against 
the filing of liens is filed within the 
required time, it is not necessary 
that it should recite that it was en- 
tered into before authority to pro- 
ceed with the work was given, 
although, where the stipulation alone 
is filed) such fact should appear 
therefrom. Phelps vy. Burns, 16 Pa. 
Super. 391. 

23. / Iuyon’ v.. White, 214 I1]..A) 232; 
Burger v. S. R. Moss Cigar Co., 225 
Pa. 400, 74 A 219; Glassport Lumber 
Co. v. Wolf, 213 Pa. 407, 62 A 1074; 
Reliance Mfg. Co. v. McCurdy, 48 Pa. 
Super. 386; Cribbs v. McDowell, 48 
Pa, Super. 39; Kyle v. Graham, 46 
Pa. Super. 6; Kuhs vy. Gillen, 20 Pa. 
Dist. 747; King v. Reese, 15 YorkLeg 
Rec (Pa.) 86. 

Filing of contract generally see 
supra §§ 128-138. 

24. Lyon v. White, 214 Ill. A. 232; 
Herr v. S. R. Moss Cigar Co., 237 
Pa. 232, 85 A 151; Stevenson Co. v. 
Guenther, 190 Pa. 628, 48 A 129; 
Cribbs v. McDowell, 48 Pa. Super. 39; 
Kyle v. Graham, 46 Pa. Super. 6. 

25. Felin v. Locust Realty Co., 232 
Pa. 123, 81 A 158; Waldner v. John- 
son, 22 Pa. Dist. 701; Kuhs v. Gillen, 
20 Pa. Dist. 747; King v. Reese, 15 
YorkLegRec (Pa.) 86. 

26. Kyle v. Graham, 46 Pa. Super. 6. 

27. Kyle v. Graham, supra. 

28. Kelly v. Johnson, 251 Ill. 135, 
95 NE 1068, 36 LRANS 573. 

29. Lee v. Williams, 30 Pa. Super. 
349. 

30.) smith v., Levick, 153 Pa., 522, 
26 A 97; Cook v. Murphy, 150 Pa. 41, 
24 A 630; Willey v. Topping, 146 Pa. 
429%, 238 A 335. 


31. Lee v. Williams, 30 Pa. Super. 
349. 
$2. Kelly v. Johnson, 251 Ill. 135, 


95 NE 1068, 36 LRANS 573. 

33. Kelly v. Johnson, supra; Lee 
v. Williams, 30 Pa. Super. 349. 

34. Felin v. Locust Realty Co., 
232 Pa, 123,, 81, A, Lbs; Pennock. y: 
Locust Realty Co., 224 Pa. 437, 73 
A. 930; Reliance Mfg, Co. v. McCurdy, 
48 Pa, Super. 386, 393. 


35. Waldner v. Johnson, 22 Pa. 
Dist. 701. 
6. Waldner v. Johnson, supra. 


37. Kyle v. Graham, 46 Pa. Super. 6. 
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the lien is 


tract.4+ 


[§ 169] (2) Modification or Rescission.*? 


[§§ 167-169 


may waive the protection of the stipulation as to 
one claimant without waiving it as to others.*7 

[§ 168] (bb) Construction of Stipulations. Where 
the contract is fairly and reasonably susceptible of 
any other construction, it will not be construed 
as containing a stipulation against lien 
sions which recognize and provide for the contin- 
gency of liens being filed, sueh as provisions for 
indemnity or security against liens,*®? do not of 
themselves bar a lien by persons not contracting 
directly with the owner; but a clear, direct, and 
positive provision prohibiting the filing of liens 
is not defeated by other provisions of the con- 


s.38 Provi- 


The 


rights of subcontractors, materialmen, and work- 


The owner 


Works Vv. 
27 Av 131, « 36 


38. Creswell Iron 
O’Brien, 156 Pa. 172, 
AmSR 30; Bithell v. Diven, 18 Pa. 
Super. 178. 

{a] Particular stipulations held 
not to defeat liens.—Gordon v. Nor- 
ton, 186 Pa, 168, 40 A 312; Howarth 
v. Chester City Presb. Church, 162 Pa. 
17, 29 A 291; Lucas v. O’Brien, 159 
Pa. 585, 28 A 364; Creswell Iron 
Works v. O’Brien, 156 Pa. 172, 27 A 
131, 36 AmSR 30; Smith v. Levick, 
153. Pa. 522; 26 A 97; Nice v., Walker, 
153 Pa. 123, 25 A 1065, 34 AmSR 688 
{foll Murphy v. Ellis, 153 Pa. 133, 25 
A 1068 (aff 1 Pa. Dist. 397, 11 Pa. Co. 
301)]; Evans v. Grogan, 153 Pa, 121, 
25 A 804; Cook v. Williams, (Pa.) 
24:A 746; Cook v. Murphy, 150 Pa. 
41, 24 A 630; Taylor v. Murphy, 148 
Pa. 337, 23 A 1134, 33 AmSR 825; 
Loyd v. Krause, 147 Pa. 402, 23 A 
602; Murphy v. Morton, 139 Pa. 345, 
20 A 1049; Bithell v. Diven, 18 Pa. 
Super. 178; Hazleton Plumbing Co, v. 
Powell, 13 Pa. Super. 426; Rice v. 
Baxter, 3 Pa., Dist. 827, 15 Pa. Co. 198; 
Rhine v. Mauk, 21 Pa. Co. 345, 14 
Montg. Co. 197; Schotts v. Bell, 18 
Pa. Co. 427. See also Jarvis v. State 
Bank, 22 Colo. 309, 45 P 505, 55 AinSR 
129; Aste v. Wilson, 14 Colo. A. 323, 
59 P 846 (in both of which cases the 
court, although apparently inclined 
to the view that the contract between 
the owner and the contractor could 
not defeat the lien of subcontractors, 
etc., held merely that the contract in 
question did not purport to deprive 
them of liens). 

So. Lucas v. O’Brien, 159 Pa. 535, 


28 A 864; Creswell Iron Works vy. 
O'Brien, 156, Pan te 2h Atal, 36, 
AmSR 30. 

[a] Provision for retention of 


price by owner.—A mere agreement 
that the contract price in whole or 
in part shall be retained by the 
owner until all. lienable claims are 
paid, or that it shall constitute a 
trust fund to pay them, recognizes 
the probability of there being such 
claims, rather than stipulates that no 
lien shall be filed, and does not pre- 
vent a subcontractor from filing a 
lien. Seeman v. Biemann, 108 Wis. 
365, 84 NW 490. 

40. Whittier v. Wilbur, 48 Cal. 
175, 177; Johnson vy. Spencer, 49 Ind. 
A. 166, 96 NE 1041; Carter y. Martin, 
22 Ind. A, 445, 58 NE 1066. 

“The contractor and owner cannot 
deprive the material man of his lien 
by introducing a stipulation into the 
building contract, by which the con- 
tractor agrees to indemnify the owner 
against any lien by persons furnish- 
ing materials to be used in the con- 
struction of the building.’’ Whittier 
v. Wilbur, supra. 

41. Baldwin Locomotive Works v. 
Edward Hines Lumber Co., 189 Ind. 
189, 125 NE 400, 127 NE 275, 13 ALR 
1059. And see cases infra this note. 


| ineffectual 


men cannot be affected by any subsequent agreement 
between the owner and the contractor to which they 
have not assented** and of which they had no no- 


[a] Applications of rule—(1>) 
While a provision in building con- 
tract, permitting the owner to retain 
Payment from the principal con- 
tractor until liens are discharged, 
might, if standing alone, amount to 
a recognition of a right to a lien, it 
is not sufficient to overthrow ana 
abrogate a direct and positive cove- 
nant therein against liens. Baldwin 
Locomotive Works v. Edward Hines 
Lumber Co.,; 189 Ind. 189, 125 NE 
400, 127 NE 275, 13 ALR 1059. (2) 
Where the contract contains a posi- 
tive and clear provision prohibiting 
the filing of liens, and another clause 
requiring the principal contractor to 
furnish evidence that the premises 
are free of all liens, and providing 
for the indemnification of the owner, 
the latter provisions are not so re- 
pugnant to the former as to make it 
to preclude subcontrac- 
tors’ liens. Commonwealth Title Ins., 
ete., ‘Co. v. Ellis, 192 Pa. 321,-43 A 
1034, 73 AmMSR 816 [rev 8 Pa. Dist. 5, 
22 Pa. Co. 86]; Morris v. Ross, 184 
Pa. 241, 38 A 1084. (3) Where a 
building contract expressly provided 
that there should be no lien or right 
of lien, further provision that final 
payment should not be due until “all 
mechanics’ liens and materialmen” 
should have acknowledged full pay- 
ment by the: contractor was merely 
for the protection of the owner, and 
gave no right of lien. Ludowici 
Roofing Tile Co. v. Pennsylvania Inst. 
for Instruction of Blind, 116 Fed. 661 
{foll Getty v. Pennsylvania Inst. for 
Instruction of Blind, 194 Pa. 571, 45 
A 333). (4) Building contractors en- 
tered into an agreement, separate 
from the original contract, that no 
lien of mechanics or materialmen 
should be filed by anyone, “excluding 
the contractor ...or any subcon- 
tractor, or materialmen.” It was. 
held that the clause ‘excluding the 
contractor ... or any subcontractor, 
or materialmen” was not intended to 
defeat the general prohibition 
against liens, but rather to empha- 
size and explain it and to make more 
clear that no one, not excepting the 
parties named, should file alien. 
Burger v. S. R. Moss Cigar Co., 225 
Pa. 400, 404, 74 A 219 (to hold other- 
wise would render the contract mean- 
ingless and_ ineffiective). 

42. Stipulation against liens in 
rey a modified contract see supra 

43. Shaver v. Murdock, 386 Cal. 
293; Elder Mercantile Co. v. Ottawa 
Inv. Co., 100 Kan. 597, 165 P 279; 
Southwestern Paint, etc., Co. v. Per- 
kins, 90 Kan. 725, 186 P 324; Nixon 
v. Cydon Lodge No. 5 K. of P., 56 
Kan. 298, 48 P 236; Rosenbaum v. 
Carlisle, 78 Miss. 882, 29 S 517; Jenks 
v. Brown, 66 N. Y, 529, 

[a] Rescission by consent.—(1) 
The rescission by mutual consent of 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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tice,** or by any act of waiver of the original con- 
tractor.*® Neither can the owner, by canceling his 
contract with the contractor, disappoint those who 
on the faith of the contract have entered into en- 
gagements with the contractor to furnish labor or 
materials,*® especially when the materials have been 
furnished to a considerable extent,*? or subsequent 
work is done by subcontractors without notice of the 
But no lien is aequired by a deliv- 
ery of materials after the contract between the 
owner and the contractor, pursuant to which the de- 
livery is claimed to have been made, has termi- 
Where the original contract is modified, 
but the modified contract would have been valid 
originally and the performance of it the basis for 
a lien, the fact that the performance was according 
to the terms of the modified and not of the original 


eancellation.*8 


nated.*9 


the contract between the principal 
contractor and the owner after a ma- 
terialman has furnished materials to 
the contractor and such materials 
have been used in the building does 
not deprive the materialman of his 
lien. Rosenbaum y. Carlisle, 78 Miss. 
882, 29 S 517. (2) The date of a can- 
cellation agreement between the 
Owner and the contractor is not con- 
clusive, there being other evidence 
to show that it was executed after 
the lien had attached. Jenks v. 
Brown, 66 N. Y. 629. 

44. Henley v. Wadsworth, 38 Cal. 
356; Shaver v. Murdock, 36 Cal. 293; 
Davis v. Livingston, 29 Cal. 2838; 
Shaw v. Stewart, 43 Kan. 572, 23 P 


616; Smith vy. Levick, 153 Pa. 522, 
26 AW 9, 
[a] Private arrangement. — The 


lien of a mechanic or materialman is 
not affected by any private and sub- 
Sequent arrangement between the 
property owner and the contractor. 
Tuck v. Moss Mfg. Co., 127 Ga. 729, 
56 SE 1001; Holmes v. Venable, 27 
Ga. .A..-431,.109.SE 175. 

45. See infra § 413. 

46. Coonse, etc., lce Co. v. Home 
Stove Co., 70 Ind. A. 226, 121 NE 298, 
294 [cit Cyc]; Girarthy v. Campbell, 
6 Rob. (La,) 378. 

47. Girarthy v. Campbell, 
48. Garrison Grain, 
Farmers’ Mercantile Co., 

568, 164 NW 791. 

49. A. E. Shorthill Co. v. Attna 
Indemn. Co., (Iowa) 124 NW 613; 
Greenway v. Turner, 4 Md. 296. 

[a] No formal notice is necessary 
to be given to those furnishing ma- 
terials to the contractor, of the ter- 
mination of the contract, provided 

-it is bona fide and in fact at an end. 
Greenway v. Turner, 4 Md. 296. 
50. Winkle Terra Cotta Co. v. Ga- 


supra, 
etc io Cont: 
181 Iowa 


lena Safety Valve, ete., Co., 64 Ill. 
A. 184. 
51. Default in performance as af- 


fecting: 

Amount of lien see infra § 324. 

Lien of contractor see supra § 148. 
Performance of subcontract see infra 


§ 174. 
Time for notice of lien see infra 

§§ 187, 188. 

52. Cal.—McDonald v. Hayes, 132 
Cal. 490, 64 P 850. 

Colo.—Jarvis v. State Bank, 22 
Colo. 309, 45 P 505, 55 AmSR 129. 


Ga.—Holmes v. Venable, 27 Ga. A. 
431, 109 SE 175. 

Til.—Mehrle v. Dunne, 75. Ill. 239; 
Morehouse v. Moulding, 7401. 322; 
McDonald v. Mark, 147 Ill. A. 434; 
Miller v. Calumet Lumber, etc., Co., 
111 Ill. A. 651; Mantonya v. Reilly, 
83 Ill. A. 275; Wood v. Gumm, 67 Ill. 
A. 518; Brin v. Larimer, 62 Ill. A. 
657; Doyle v. Munster, 27 Ill. A. 130. 
See also Phillips v. Stone, 208 Ill. A. 
478 (a subcontractor is entitled to a 
lien, although the original contractor 
by ‘misconduct in carrying out his 
contract was divested or deprived 
himself of a right to obtain a lien). 
_ Ky.—Rieger v. Schulte, 151 Ky. 
129, 151 SW 395. 
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tractor.°° 


General. 


a lien.®2 


La.—St. Paul’s Protestant Episco- 
pal Church v. Giraud, 15 La. Ann. 
124; Allen v. Wills, 4 La. Ann. 97. 

Mich.—Zilz v. Wilcox, 190 Mich. 
486, 157 NW 77, 79 [quot Cyc]; Del- 
ray Lumber Co, y. Keohane, 132 Mich. 
17, 92 NW 489. 

Mo. —Hydraulic-Press Brick Co. v. 
Green, 177 Mo. A. 308, 164 SW 250. 

N. Y.—Mack v. Colleran, 436) INF Xe 
617, 32 NE 604; Person v. Stoll, 72 
App. Div. 141, 76 NYS 324 {aff 174 
ING? Ma 548; 67 NE 1089]; White v. 
Livingston, 69 App. Div. 361, 75 NYS 
466 [aff 174 N. Y. 538, 66 NE 1118], 
Wright v. Roberts, 43 Hun 413 [aff 
118 N.Y. 672, 23 NE 1145]; Bates v. 
Masonic Hall, etc., Fund, 7 Misc. 609, 
27 NYS 951 [aff 88 Hun 236, 34 NYS 
598 (rev on other grounds 157 N. Y. 


322, 51) NHi'1033))): 

N. D.—Red River Lumber Co. v. 
Shieeep of Israel, 7 N. D. 46, 73 NW 

OA ete v. Blakely, 13 Or. 
546, 11 P 305. 

Pa.—Cook vy. Murphy, 150 Pa. 41, 


24 A 630; Burr v. Mazer, 2 Pa. Super. 
436, 89 WklyNC 157; North End 
Lumber Co, v. Hewitt, 8 Pa. Dist. 510. 

Tex.—Breneman y. Beaumont Lum- 
ber Co.,12 Tex. Civ. A. 517, 34 SW 198. 

Va.—Shenandoah Valley R. Co. v. 
Miller, 80 Va. 821. 

Wis.—W. H. Pipkorn Co. v. Trat- 
nik, 161 Wis. 91, 152 NW 141, 16 ALR 
975 [dist Houlahan v. Clark, 110 Wis. 

3, 85 NW 676]; Taylor v. Dall Lead, 

ete., Ca., 131 Wis. 348, 111 NW 490; 
Seeman v. Biemann, 108 Wis. 365, 84 
NW. 490. 

Wyo.—Phelan v. Cheyenne Brick 
Co., 26 Wyo. 493, 188 P 354, 358, 189 
P 1103 [quot Cyc]. 

Fie bigs 32 abe v. Dewar, 3 Man: 
72. 

“Among the things which a con- 
tractor engaged on a losing contract 
is liable to do at any time is to aban- 
don the same, and protection against 
this, in the interest of the material- 
man or subcontractor, is one of the 
most essential elements entering into 
the mechanic’s lien law.” Lang- 
worthy Lumber Co. v. Hunt, 19 N. 
D. 433, 437, 122 NW 865. 

{a] Contract provision to furnish 
security.—A materialman does not 
lose his right of lien by the failure 
of the contractor to comply with a 
provision of his contract with the 
owner to furnish security against 
mechanics’ liens. Carter v. Martin, 
22 Ind. A. 445, 53 NE-1066. 

53. Heckmann y. Pinkney, 81 N. 
Y. 211 [aff 8 Daly 466, 6 AbbNCas 
871]; Sickler v. Spencer, 17. B. C. 41. 

54. Hubbell, etc., Co. v. Pentecost, 
89 Conn. 262, 93 A 672; Havighorst v. 
Lindberg, 67. Ill. .463;, Phillips v. 
Stone, 208 Ill. A. 478; Heckmann v. 
Pinkney, 81 N. Y. 211 [aff 8 Daly 466, 
6 AbbNCas 371]; Dyer v. Osborne, 28 
Mise. 234,: 58 NYS 1123; Mull. v. 
Jones, 18 NYS 359. 

[a] Completion by owner.—(1) 
When the owner exercises an option 
given to him by the contract in case 
of the contractor’s. default, to com- 
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contract does not defeat the lien of a subcon- 


[§ 170] (3) Default in Performance®!—(a) In 
It is well established as a general rule 
that the failure of the principal contrector to com- 
plete his contract does not of itself defeat the right 
of the subcontractor, workman, or materialman to 
The rule is especially applicable where 
the contractor has substantially, although not wholly, 
, performed his contract,°* or ‘where the owner has 
waived the default of the contractor.** 
rule is especially applicable under statutes confer- 
ring a direct lien,>® and even under statutes con- 
ferring a lien by subrogation®® the rule is applicable 
where, notwithstanding the abandonment of the 
contract by the contractor, there is something due 
him at the time claimants give notice or file “their 


Also, the 


plete the building at his own expense, 
and charge the cost thereof to the 
contractor in reduction of the con- 
tract price, such an election amounts 
to an acceptance of the work already 
done as a part performance of the 
contract, and to a waiver of the right 
to treat the contract relation as ter- 
minated by the contractor’s default, 
and entitles subcontractors who have 
given due notice of intention to claim 
a lien to the benefit of any balance 
due to the contractor by the terms of 
the contract. Hubbell, etc., Co. v. 
Pentecost, 89 Conn. 262, 93 A 672; 
Iinnis v. Parkhurst, 87 Conn. 686, 
89 A 346. (2) A building contract 
required the owner to make partial 
payments to the contractor on esti- 
mates of his architect, reserving 
twenty per cent. The building, while 
in process of construction, collapsed. 
Thereafter the owner and contractor 
agreed to rebuild it, the owner agree- 
ing to pay for additional material. 
The contractor continued at work on 
the building until completed under 
the general direction of the owner. 
it was held that the contractor did 
not abandon the work so as to au- 
thorize the owner to use the reserve 
fund which he had on hand at the 
time of the collapse of the building 
to reconstruct it, and thereby defeat 
the lien of one furnishing materials 
to the contractor prior and subse- 
quent to the collapse of the building. 
Nancolas v. Hitaffer, 136 Iowa 341, 
112 NW 382, 12 LRANS 864. 

Waiver of time of performance see 
infra text and note 75. 

55. Hawaii.—Pacitic Hardware Co. 
v. Lincoln, 12 Hawaii 358; Allen vy. 
Redward, 10 Hawaii 151. 

Ind.—Coonse, etc., Ice Co. v. Home 
Stove Co., 70 Ind. A. 226, 121 NE 293 
[eit Cyc]. 

Kan.—Great Spirit Springs Co. v, 
Chicago Lumber Co., 47 Kan. 672, 
28 P 714; Shaw v. Stewart, 43 Kan. 
572, 23 P 616, 

Mass.—Pierce v. Cabot, 159 Mass. 
202, 34 NE 3862; Moore vy. Erickson, 
158 Mass. 71, 32 NE 1031. 

Nebr.—Millsap v. Ball, 30 Nebr. 
728, 46 NW 1125. 

N. D.—Langworthy Lumber Co. v. 
Hunt, 19 N. D. 488, 438, 122 NW 865 
[cit Cyc]; Red River Lumber Co. v. 


Children of Israel, 7 N. D. 46, 73 NW 
203. 
Pa.—Linden Steel Co. v. Rough 


Run Mfg. Co., 158 Pa. 238, 27 A 895; 
Cook vy. Murphy, 150 Pa. 41, 24 A 630; 
Burr v. Mazer, 2 Pa. Super. 436; 
North End Lumber Co. v. Hewitt, & 
Pa. Dist. 510. 

Va.—Shenandoah Valley R. Cosy 
Miller, 80 Va. 821 

Wis.—Seeman y. ‘Biemann, 108 Wis, 
365, 84 NW 490. 

“In states where a direct lien is 
given the failure of a contractor to 
complete his contract does not de- 
stroy the subcontractor’s lien.’’ Lang- 
worthy Lumber Co, v. Hunt, 19 N. D. 
43 438, 122 NW 865. 

Direct lien see ae § 163. 

56. See supra § 162. . 
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lien claims,®’ as where installments of the contract 
price are due and unpaid;°* but under such statutes 
the right of a claimant to a lien, where the con- 
tractor abandons the contract,°? as in all other 
cases,°° depends on there being something due or to 
become due the contractor, and hence there is no 
lien where the contractor abandons the contract or 
fails to complete it under such circumstances that 
there is nothing due or to become due him when 
claimant gives notice or files his hen claim,°®* as 
where by the terms of the contract no part of the 
price is due until the contract is performed.® ( 
failure of the owner to take possession, as authorized 
by the contract, of plumber’s supplies left on the 
premises at the time the contractor abandoned the 
work is not ground for a lien.*? Where a contractor 
has abandoned his contract for the construction of 
a building, he has no authority thereafter to pur- 
chase material so as to bind the owner.°* However, 
it is held that a subcontractor is not bound to know 
of the violation or nonfulfillment of the principal 


contract.®® 
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the contract, 


The 


the payment of 


his contract.7° | 


Worthless improvement. 
that a subcontractor or materialman may be en- 


[§ 170 


to the contractor after being served with notice of 
claims, the right to a lien to the extent of such 
payments®® is not defeated by the fact that the con- 
tractor abandoned or failed substantially to per- 
form the contract.%? 

Percentage retained by owner.®® 
tract contains a provision for payment from time to 
time of a certain proportion of the value of the work 
done, the remainder to be paid on completion of 
and the contractor abandons, the 
amounts so retained never become due the contrac- 
tor, and hence do not afford a basis for a lien.% 
However, under some statutes, the owner is required 
to retain out of payments to be made to the con- 
tractor a certain percentage of the value of the work 
done and materials provided, to form a fund for 


Where the con- 


the lienholders, not subject to be 


affected by the failure of the contractor to perform 


Some authorities hold 


titled to a lien even though, owing to the contrac- 


Where the owner has made improper payments 


57. St. Paul’s Protestant Episco- 
pal Church v. Giraud, 15 La. Ann, 
124; American Radiator Co. v. New 
Morigh 223 Nt; Yi L938 oS NSS 1 ofrev 
177. App. Div. 578, 163 NYS - 324]; 
Rukeyser v. Fountain, 185 App. Div. 
263, 173 NYS 21; Upton Co. v. Flynn, 
169 App. Div. 79, 154 NYS 725 [aff 
213 PNAS 674" mem, 143! NB? 1067) 
mem]; Drake v. O’Donnell, 49 HowPr 
(N. Y.) 25; Whittier v. Blakely, 13 
Or. 546, 11 P 305; Deldo v. Gough 
Sellers Investments, Ltd., 34 Ont. L. 
274, 8 OntWN 585, 25 DomLR 602. 

58. Paris First Nat. Bank v. Lyon- 
Gray Lumber Co., (Civ. A.) 194 SW 
1146 [aff 110 Tex. 162, 217 SW 133]; 
Black v. Wiebe, 15 Man. 260, 1 West 
BER 75, 

{a] Installment nearly due.— 
Where an owner, under the terms of 
a building contract, undertakes the 
completion of the building shortly 
before an installment is due the con- 
tractor, because of failure of the lat- 
ter to comply with its requirements, 
the materialmen are entitled to liens 
to the amount of such installment, 
less the sum necessary to pay for de- 
fective work to that time, and to 
complete it to the stage when such 
installment would become due, al- 
though nothing would be due the con- 
tractor on the completion of the 
building. Foshay v. Robinson, 137 
N. Y. 134, 32 NE 1041 {aff 16 NYS 


817]. 

59. Hansen v. Muldoon, 210 Ill. A. 
513; Troughton v. Digmore Holding 
Co., 105 Misc! 638, 173 NYS 659. 

60. See supra § 162. 

61. Cal.—Walsh v. McMenomy, 74 
Cal. 356, 16 P 17; Wiggins v. Bridge, 
70 Cal. 437, 11 P 754; Henley v. 
Wadsworth, 38 Cal. 356; Blythe v. 
Poultney, 31 Cal. 233. 

Conn.—Tice v. Moore, 82 Conn, 244, 
73 -A 7138) 17) AnnCas “1:13: 

Fla.—Dekle v. Valrico Sandstone 
Co., 74 Fla. 346, 77 S 95. 

Ga.—Hunnicutt, etce., Co. 

Hoose, 111 Ga. 518, 36 SE 669. 

Ill. Schultz v. Hay, 62 Ill. 157. 

Iowa.—Kawneer Mfg. Co. v. Ren- 
fro, 186 Iowa 1344, 173 NW 899. 

Ky.—Parrish v. Christopher, 3 SW 
603, 8 KyL 868. 

La.—State v. Recorder, 25 La. Ann. 
614. ; 

Mich.—Jewell v. Paron, 94 Mich. 83, 
53 NW 951. 

N. Y.—Wexler v. Rust, 144 App. 
Div. 296, 128 NYS 977; Smith v. Shel- 
tering Arms, 89 Hun 70, 35 NYS 62; 
Gillen vy. Hubbard, 2 Hilt. 303; Linn 
v. O’Hara, 2 E. D. Smith 560, 1 AbbPr 
860; Dixon v. La, Farge,’ 1 EE!’ D. 
Smith 722; Allen v. Carman, 1 E. D. 


vy. Van 


Smith 692; Hauptman vy. Halsey, 1 
E. D. Smith 668; Beecher v. Schuback, 
4 Misc. 54, 28 NYS 604; McDougall 
v. Nast, 5 NYSt 144. 

Or.—Whittier v.’ Blakeley, 13 Or. 
546, 11 P 305. 

Tex.—Dudley v. Jones, 77 Tex. 69, 
14 SW 335; Fullenwider v. Longmoor, 
73 Tex. 480, 11 SW 500; Tyler First 
Baptist Church vy. Carlton Lumber 
Co:, (Civ. A.) 173: SW 11795 Riter-v. 
Houston Oil Refining, etc., Co., 19 
Tex. Civ. A. 516, 48 SW 758; Dudley 
v. Jones, (Civ. A.) 25 SW 994; Ricker 
se Schadt, 5 Tex. Civ. A. 460, 23 SW 

07. 

Can.—Travis v. Breckenridge-Lund 


Lumber, etc., Co., 43 Can. S. C. 59 
[allowing app 2 Alta. L. 71]. 
Alta.—False Creek Lumber Co., 


Ltd. v. Sloan, 3 Alta. L. 363, 17 West 
LR 625. 

B. C.—Rosio v. Beech, 18 B. C. 738, 
9 DomLR 416, 23 WestLR 174, 3 West 
Wkly 952; Fuller v. Turner, 18 B. C. 
69, 12 DomLR 255, 23 WestLR 170, 4 
WestWkly 161. 

Man.— Wilks v. Leduc, 27 Man. 72, 
30 DomLR 792, [1917] 1 WestWkly 4. 

62. Terrell v. McHenry, 121 Ky. 
452, 89 SW 306, 28 KyL 402; Linn 
v. O’Hara, 2 E. D. Smith (N. Y.) 560, 
1 AbbPr 360; Lemieux v. English, 19 
Misc. 545, 43 NYS 1066; Cunningham 
v. Jones, 4 AbbPr 433, 3 E. D. Smith 
650 [aff 20 N. Y. 486]; Malbon v. 
Birney, 11 Wis. 107. 

63. Hubbell, etc., Co, v. Pentecost, 
89 Conn. 262, 93 A 672. 

64 Lampert Lumber Co. v. Camp- 
field, 111 Minn. 359, 127 NW 6. 

Agency of contractor generally see 
Supra § 163. 


65. Elder Mercantile Co. v. Ottawa 
Inv. Co., 100 Kan. 597, 165 P 279. 

66. See infra § 468. 

67. EF. Bowden Co. v. Baier, 99 N. 


J. L. 361, 123 A 737; Paris First Nat. 
Bank v. Lyon-Gray Lumber Co., 110 
Tex. 162, 217 SW 183 [aff (Civ. A.) 
194 SW 1146]. 

68. Generally see infra §§ 473, 500. 

69. Epeneter v. Montgomery Coun- 
ty, 98 Iowa 159, 67 NW 93; Brainard 
v. Kings County, 155 N. Y. 538, 50 
NE 263 [aff 84 Hun 290, 32 NYS 311]; 
Kelly v. Bloomingdale, 139 N. Y. 343, 
34 NE 919 [aff 19 NYS 126]; Hawkins 
v. Burrell, 69 App. Div, 462, 74 NYS 
1003; Weiseman y. Buffalo, 57 Hun 
48, 10 NYS 569; McArthur v. Dewar, 
3 Man. 72. 

70. Merrick v. Campbell, 24 Man. 
446, 17 DomLR 415, 27 WestLR 836, 
6 WestWkly 722; Carroll v. McVicar, 
15 Man. 379; Rice Lewis & Son, Ltd. 
v. George Rathbone, Ltd. 27 Ont. L. 
630, 9 DomLR 114; Cole v. Pearson, 


Lc Onts Lis 467622 Ont WR 4s efore 
rance vy. Cratchley, 31 Ont. 546; Rus- 
sell v. French, 28 Ont. 215 [dist us no 
longer applicable Goddard v. Coul- 
son, 10 Ont. A. 1; In re Sear, 23 Ont. 
474; In re Cornish, 6 Ont. 259]; Batts 
v. Poyntz, 11 OntWN 204; Brienzi v. 
Samuel, 12 OntWR 1233; Peart v. 
Battell, 8 Sask. L. 305, 283 DomLR 
193, 31 WestLR 956, 8 WestWkly 1159. 

[a] Wage earners.—The benefit of 
some statutory provisions of this na- 
ture is restricted to wage earners and 
does not extend to subcontractors or 
materialmen. Wilks v. Leduc, 27 
Man. 72, 30 DomLR 792, [1917] 1 
WestWkly 4; Black v. Wiebe, 15 Man. 
260, 1 WestLR 75. 

[b] Voluntary payments.—Such a 
statute applies only to payments re- 
quired to be made by the contract, 
and hence does not apply where under 
the provisions of the contract only 
one payment is to be made and that 


-payment never becomes due on ac- 


count of the noncompletion of the 
work, even though the owner has 
made voluntary payments as the work 
progressed. Burton v. Hookwith, 45 
Ont, L. 348, 16 OntWN 102, 48 Dom 
LR 339. 

[ec] Computation.—(1) The value 
of the work done and the materials 
furnished is to be calculated on the 


basis of the contract price. Cole v. 
Pearson, 17 Ont. L. 46, 12 OntWR 
111; Brienzi v. Samuel, 12 OntWR 


1233; Batts v. Poyntz, 11 OntWN 204, 
205. (2) “The proper method of 
finding the value of work done prior 
to default by a defaulting contractor, 
is not to Geduct the cost of comple- 
tion from the contract price and 
take the difference as the work done 
prior to default. Evidence of the 
cost of completion is relevant, and 
may help in arriving at a proportion- 
ate valuation of the previous work. 
But the cost of completion is gen- 
erally, and often materially, out of 
proportion to its value compared with 
the value of the previous work, or 
calculated on the basis of the orig- 
inal contract price. To be a true 
guide, the value of the subsequent 
work must be calculated on the same 
basis as the previous work; that is, 
on the basis of the original contract 
price, not on a higher basis of cost, 
whether done by day-labour or by 
reletting the work to a new con- 
tractor. ... To arrive at the 20 per 
cent. due to the lien-holders, it must 
be calculated on the value of the 
work in proportion to the contract 
price without any deduction for dam- 
ages or extra cost of completion.” 
Batts v. Poyntz, supra, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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tor’s default, the improvement is worthless ;7* but 
other authorities take a contrary view."? 

Delay in performance. The failure of the con- 
tractor to complete the construction of the building 
within the time limited in the contract does not 
deprive subcontractors or materialmen of their liens 
where time is not of the essence of the contract,” 
or where the owner extended the time for perform- 
ance’* or waived the right to terminate the contract 
on the ground of delay.*®> On the other hand there 
is no lien where the liquidated damages provided 
in the contract for delay exceed the balance due 
on the contract.*® 

Failure to obtain architect’s certificate. The lien 
of a person other than the contractor is not de- 
feated by the failure of the contractor to obtain 
an architect’s certificate.” 

[§ 171] (b) Completion by Owner."® Where the 
owner completes the work, after abandonment by 
the contractor, and the cost of completion equals 
or exceeds the unpaid portion of the contract price, 
no lien can be enforeed,’® provided it appears that 
the owner completed the building according to the 

71. W. H. Pipkorn Co. v. Tratnik, 
ae Wis. 91, 152 NW 141, 16 ALR 

72. Monyahan v. Lancaster, 168 
Ky. 677, 686, 182 SW 862. 


“Tf the improvement contracted for 
is wholly worthless to the property 


aR hoes 
Co. v. Bell, 
LR 415. 


9 DomLR 416, 
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Ltd. v. Sloan, 3 Alta. L. 363, 17 West 
Canadian Equipment, 
11 DomLR 820, 24 West 


B. C.—Rosio v. Beech, 18 B. C. 73, 
23 WestLR 174, 3 
WestWkly 952; Fuller v. Turner, 18 
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plan contemplated by the original contract.°° Con- 
versely where the cost of completion by the owner 
is less than the unpaid balance on the contract, 
there is a right to a lien®! to the extent of the 
difference,’? provided, according to some authorities, 
there is a provision in the contract authorizing the 
owner, on the contractor’s abandonment or detault, 
to-complete the work and deduct the cost from the 
contract price®* and the owner acts under such pro- 
vision.84 No lien can be acquired for what is done 
or furnished pursuant to the contract after the con- 
tractor has lost his right to continue work through 
his failure to perform and the owner has entered 
into possession for the purpose of completing on his 


‘own account,®® unless the work is done under a new 


agreement made directly with the owner.®® 

[§ 172] (c) Completion by Assignee or Surety. 
The completion of a contract by a surety or as- 
signee of the contractor, after it has been abandoned 
by him, has the same effect as a completion by the 
contractor so far as the right of a subcontractor or 
materialman to a lien is concerned.*? 

[§ 173] e. Subcontract**—(1) Sufficiency. 
35 NYS 62. 

84 Ogden v. Alexander, 140 N. Y. 
356, 35 NE 638 [aff 63 Hun 56, 17 
NYS 641]; Clark v. Fleischmann Ve- 
hicle Co., Inc., 187 NYS 80%. But 


compare Blakeslee v. Fisher, 66 Hun 
261, 21 NYS 217 (the fact that the 


The 


etci,. 


owner and of no value at all to him 
on account of the failure of the con- 
tractor to fulfill the contract, then a 
subcontractor, mechanic or material- 
man can assert no claim against the 
property owner or lien on the prop- 
erty, although he may not be re- 
sponsible for the conditions that re- 
sulted in the improvement being 
worthless and of no value to the 
property owner.” Monyahan v. Lan- 
caster, Supra. 

fa] Building - wrecked. — Subcon- 
tractors are not entitled to liens, 
where the original contractor is not 
entitled to receive anything, because 
the building, when nearly completed, 
was wrecked and the contractor made 
no attempt to complete his contract. 
en v. Young, 149 Ky. 347, 149 SW 


73. Sti “Louis -Fire’’ Door,” etc., 
Works v. Viviano, 194 Mo. A. 440, 
185 SW 218. 

74. Rockwood v. Walcott, 3 Allen 
(Mass.) 458. 

75. Heckmann yv. Pinkney, 81 N. Y. 


211 [aff 8 Daly 466, 6 AbbNCas 371]; 
Phelan v. Cheyenne Brick Co., 26 
Wyo. 493, 188 P 354, 189 P 1103. 

76. McManus v. Rothschild, 25 
Ont. L. 138, 20 OntWR 469. f 

77. Rieser v. Commeau, 129 App. 
Div. 490, 114 NYS 154 [aff 198 N. Y. 
560 mem, 92 NE 1100 mem]; Seeman 
v. Biemann, 108 Wis. 365, 84 NW 490; 
Lundy v. Henderson, (Alta.) 9 West 
LR 327. 

78. As waiver of default see supra 
§ 170 note 54 [a]. 

79. Fla.—Dekle v. Valrico Sand- 
stone Col, 74 Fla. 346, 77 S 95. 

Ga. —Hunnicutt, etc., Co, ov. Van 
Hoose, 111 Ga. 518, 36 SE 669. 

Towa.—Epeneter v. Montgomery 
County, 98 Iowa 159, 67 NW 93. 

N. Y.—Ferguson v. Burk, 4 E. D. 
Smith 760; Kalt Lumber Co. v. 
Sterner, 121 Mise. 505, 201 NYS 567; 
Hutton v. Gordon, 2 Misc. 267, 93 
NYS 770; Watson v. Cone, 21 NYS 
224 [foll Van Clief v. Van Vechten, 
130 N. Y., 571, 29° NE" 1017]. 

N. C.— Orinoco Supply Co. v. Ma- 


sonic, etc., Home, 163 N. C. 513, 79 
SE 964 {cit Cyc]. 
Tex.—Campbell v. Teeple, (Civ. 


A.) 273 SW 304; House v. Schulze, 21 
Tex. Civ. A. 243, 52 SW 654. 
Can.—Travis v. Breckenridge-Lund 
Lumber, etc., Co., 43 Can. S. C, 59 
[allowing app 2 Alta. L. 71]. 
Alta.—False Creek Lumber Co., 


B. C. 69, 12 DomLR 255, 23 WestLR 
170, 4 WestWkly 161. 

[a] Payment of claims which ac- 
crued under contract.—Where the 
owner of the land contracted to have 
a building erected thereon for six 
thousand six hundred dollars, and the 
contractor abandoned the work when 
the owner had expended four thou- 
sand nine hundred and eight dollars, 
and including such sums the owner 
of the building expended in complet- 
ing the building nine thousand six 
hundred and thirty-seven dollars and 
thirty-four cents, it was held that in 
determining whether plaintiff was en- 
titled to a lien for materials fur- 
nished under the contract, the owner 
should be given no credit for any 
payment made by him after the aban- 
donment of the contract, which was 
used in paying off claims that ac- 
crued under the contract before its 
abandonment. Long v. Abeles, 77 
Ark. 156, 93 SW 67. 

80. Cost v. Newport Builders’ Sup- 
ply Hardware Co., 85 Ark. 407, 108 
Sw 509, 14 AnnCas 142; Long v. 
Abeles, 77 Ark. 156, 93 SW 67. 

81. Rice v. Rhone, 49 Colo. 41, 111 
P 585; Brainard v. Kings County, 155 
N. Y. 538, 50 NE 263 [aff 84 Hun 290, 
32 NYS 311]; Campbell v. Coon, 149 
N. Y. 556, 44 NE 3800, 38 LRA 410 
{rev 8 Misc. 234, 28 NYS 561]; 
Schmohl v. O’Brien, 25 Misc. 699, 55 
NYS 629. 

[a] Completion by owner with 
consent of contractor.—The owner of 
a building, who, after discontinuance 
of the work of construction by the 
contractor, does not declare the con- 
tract forfeited, but finishes the build- 
ing, with the contractor’s consent, at 
a cost less than the amount remain- 
ing unpaid on the contract, cannot 
defeat an action by materialmen to 
foreclose a mechanics’ lien, on the 
ground that the contract was for- 
feited by the contractor, the infer- 
ence in such case being ‘that he un- 
dertook the completion of the build- 
ing at the contractor’s expense, so 
as to entitle the lien claimants to the 
residue of the amount unpaid on the 
contract. Wheeler v. Schofield, 67 
INS YS 31. 

82. See infra § 324. 

83. Hollister v. Mott, 132 N. Y. 18, 
29 NE 1103 [rev 10 NYS 409]; Larkin 
v. McMullin, 120 N. Y. 206, 24 NE 
447 [rev 14 ‘Daly Sit, 12 NYSt 123]; 
Smith v. Sheltering Arms, 89 Hun 70, 


‘dism 9 WestLR 325] 


owner did not exercise his option of 
doing what he claimed the contractor 
had left undone did not, where the 
expense of doing such things could 
be ascertained, deprive the subcon- 
tractor of the right to a lien to the 
extent of the excess of the unpaid 
part of the contract price over such 
amount). 

[a] Completion otherwise than 
under contract.—Although under the 
contract the owner has the right at 
his election to waive a forfeiture and 
complete the contract at the con- 
tractor’s expense, if he chooses to 
insist upon the forfeiture, and com- 
pletes the work, not under the con- 
tract, but in his own way and at his 
own expense, a subcontractor has 
no lien notwithstanding the cost of 
completion is less than the portion 
of the contract price not due and un- 
paid at the time of the contractor’s 
abandonment. Ogden v. Alexander, 
140 N. Y. 356, 35 NE 638 [aff 63 Hun 
56, 17 NYS 41] 

1p 


85.) /O' Driscoll: Nv, 
Mass. 231, 50 NE 628. 

86. Delray Lumber Co. v. Keohane, 
132 Mich. 17, 92 NW 489. And see 
New v. Carroll, 73 Hun 564, 26 NYS 
320 (where the subcontractor, after 
the contractor’s abandonment, per- 
forms the work contemplated by his 
contract with the principal contrac- 
tor, under the direction of an agent 
of the owner and with the latter’s 
Knowledge, and such work is subse- 
quently utilized by the owner in com- 
pleting the building under the direc- 
tion of other persons, he is entitled 
to a lien therefor); Union Lumber Co. 
v. Porter, (Alta.) 8 WestLR 423 [app 
(where the 
owner was held personally liable). 

87. Stringfellow v. Coons, 57 Fla. 
158, 49 S 1019, 131 AmSR 1089; Gill 
v: Mullan, 140; Md..-1,, 116 -A, 563% 
Audley Clarke Co. v. Plass, 187 App. 
Div. 904, 174 NYS 436; Maneely v. 
New York, 119 App. Div. 376, 105 
NYS 976; Fairhaven Land Co. v. Jor- 
dan, 5 Wash. 729, 32 P 729. And see 
Dekle v. Valrico Sandstone Cond 
Fla. 346, 77 S 95 (discussing the 
point). ‘Contra McChesney ‘v. Syra- 
cuse, 75 Hun 503, 27 NYS 508 lait 22 
NYS 507]. 

Priority between surety and sub- 
contractors, etce., see infra § 405. 

88. Necessity of contract between 
claimant and contractor see supra 
§ 153. 


Bradford, 


154 [40 C.J.] 
contract of a subcontractor or materialman with 
the contractor need not be express but may be 
implied.*® A general employment of a carpenter 
by the contractor to work at day’s wages to be 
afterward fixed is a sufficiently definite contract 
for the foundation of a mechanic’s lien.°° Where 
work is done and materials are furnished for a build- 
ing by persons as partners, and the owner knows 
that such persons are doing the work, their right 
to a lien is not affected by the fact that one of 
them made the agreement with the contractor with- 
out disclosing the fact that he was acting for the 
firm.®t Where it appears that the labor and ma- 
terial for which a subcontractor claims a hen went, 
by actual measurement, into the house on which 
the lien is claimed, it is immaterial whether the 
contract between the contractor and claimant, which 
related to two houses, fixed the price for each at 
the amount claimed or the price for both at double 
that amount.°? Under the former statutes of some 
jurisdictions requiring the contract to provide for 
the completion of the work within a specified period 
of time after the date of the contract,** it was 
sufficient if the original contract complied with the 
statute,®+ even though the\subcontract may not have 
fixed any time for completion® or fixed a time 
limit for performance beyond that provided in the 
original contract.®® 

[§ 174] (2) Performance. 
subcontractor, or persons claiming 


In order to entitle a 
under him, to a 


MECHANICS’ LIENS 


[§§ 173-174 


lien it is as a rule necessary that he shall have sub- 
stantially performed his subcontract.97 While the 
rule is applicable notwithstanding the contractor’s 
waiver of complete performance,®* and the con- 
tractor’s erroneous construction of the subcontract 
in one detail does not justify the subcontractor’s 
failing to perform other work concededly within the 
contract, a subcontractor does not lose his right 
to a lien because of his failure to complete the 
work under the contractor where the cause of his 
ceasing work was the contractor’s insolvency and 
failure to pay him, or abandonment of the con- 
tract,? or where he was prevented from fully per- 
forming his contract by the act of the owner,® such 
as the act of the owner in completing the work 
himself,* or where he was stopped in the perform- 
ance of the work by disputes between the contractor 
and the owner,®> or where the owner waived full 
performance® or is estopped to claim that the sub- 
contractor did not fully perform.’ The right of a 
subcontractor to a lien will not be defeated by de- 
fects in the work arising from the. architecture,* 
and where the subcontractor offers to correct work 
differing from the plan but is prevented by the 
owner from doing so, he may enforce his len if 
the cost of correction is trifling.® 

Architect’s certificate. When the contract be- 
tween the principal contractor and the subcontrac- 
tor requires an architect’s certificate as to the work 
done by the subcontractor, a compliance therewith 


89. Bruce v. Berg, 8 Mo. A. 204. 

90. Wilson v. Sleeper, 131 Mass. 
177 [dist Manchester v. Searle, 121 
Mass. 418]. 

91. Wahlstrom_ v. 165 
Mass. 429, 43 NE 183. 

92. Hannon v. Logan, 14 Mo. A. 
he {foll Hayden v. Logan, 9 Mo, A. 


Trulson, 


See supra § 125. 
Milier vy. Benson, 


Miller v. Benson, supra; Mer- 
ritt v. Crane Co., 126 Ill, A: 337 [aff 
225 Ill. 181, 80 NE 1031. 

96. Miller v. Calumet Lumber, etc., 

Pads OWI, PA. eo. 

Ill—Mantonya v. Reilly, 184 
Ill. 183, 56 NE 425; Ricardi Apart- 
ment House Co. v. Beaudet, 64 Ill. A. 
261. 

Mich.—Frohlich v. Klein, 160 Mich. 
142, 125 NW 14. 

Nebr.—McGowan v. Gate City Malt 
Co., 89 Nebr. 10, 1830 NW 965. 

N. Y.—Ringle v. Wallis” Iron 
Works, 149 N. Y. 439, 44 NE 175 [rev 
76 Hun 449, 28 NYS 107]; Dempsey v. 
Mt. Sinai Hospital, 186 App. Div. 334, 
174 NYS 386 [aff 227 N. Y. 661 mem, 
126 NE 905 mem]; MacKnight Flintic 
Stone Co. v. New York, 78 App. Div. 
641, 79 NYS 521 [aff 176 N. Y. 686 
mem, 68 NE 1119 mem]; Upson v. 
United Engineering, etc., Co., 72 Misc. 
541, 130 NYS 726; Kohl v. Fleming, 
21 Mise. 690, 47 NYS 1092; Lemieux 
v. English, 19 Misc. 545, 43 NYS 
1066. 

Pa.—Rand v. Leeds, 2 Phila. 160. 

Va.—Kirn v. Champion Iron Fence 
Co., 86 Va. 608, 10 SE 885. 

Alta.—Mallett v. Kovar, 14 West 
LR 327. 

B. C.—Ne Page v. Pinner, 21 B. C. 
81, 21 DomLR 315, 30 WestLR 720, 
8 WestWkly 322. 

Compare Newcomer v. Hutchings, 
96 Ind. 119 (in an action by a sub- 
contractor to enforce a .mechanic’s 
lien, a counterclaim by the owner 
which alleged a breach of plaintiff’s 
contract with the contractor on which 
the lien was based and claimed the 
benefit of that contract and asked 
damages for the breach was bad on 
demurrer). 

{a] Claim of implied contract.— 


146 Ill. A. 


| Sidered. 


Where the only contract pleaded as 
a basis for the subcontractor’s lien 
is an entire contract, a contention 
that even if plaintiff failed to per- 
form the contract he is still entitled 
to a lien for the value of material 
left on the premises and used by the 
contractor under an implied con- 
tract to pay therefor will not be con- 
MacKnight Flintic Stone 
Co. v. New York, 78 App. Div. 640, 
79 NYS 523 [aff 176 N. Y. 586 mem, 
68 NE 1119 mem], 

[b] Duty of owner to accept.— 
Where certain scales supplied by 
a subcontractor were properly con- 
structed as found by the jury, the 
owner was bound to accept them, and 
a lien attached therefor. Girard 
Point Storage Co. v. Riehle, 7 Pa. Cas. 
594, 12 A 172. 

176 App. 


98. Szemko v. Weiner, 
Div. 620, 163 NYS 382. 

[a] Indifference of contractor.— 
‘If through the main contractor’s 
indifference the subcontractor omits 
the things specified, the owner, who 
has set down what is to be done, can- 
not be affected by the main contrac- 
tor’s acceptance or waiver.” Szemko 
v. Weiner, 176 App. Div. 620, 621, 163 
NYS 382. } 

$2. MackKnight Flintic Stone Co. 
v. New York, 78 App. Div. 641, 79 
NYS 521 [aff 176 N. Y. 586 mem, 68 
NE 1119 mem]. 

1. Pierce v. Cabot, 159 Mass. 202, 
34 NE 362; Moore v. Erickson, 158 
Mass. 71, 32 NE 1031; Henderson vy. 
Sturgis, 1 Daly (N. Y.) 336. 

2. Turck v. Allard, 87 N. J. L. 721, 
94 A 583; Bates v. Masonic Hall, etc., 
Fund, 7 Misc. 609, 27 NYS 951 [aff 
88 Hun 236, 34 NYS 598]; Mull v. 
Jones, 18 NYS 359, 

S Greenberg v. Marsh, 101 Misc. 
18, 167 NYS 102 [aff 184 App. Div. 
890 mem, 170 NYS 1083 mem]. 

4 Taylor Hardware Co. v. Hunt, 
eat L. 90,12 OntWN 8, 36 DomLR 
~ 5. Warwick First Nat. Bank vy. 
Mitchell, 46 Misc. 30, 98 NYS 2381. 

6. Hnnis v. Parkhurst, 87 Conn. 
686, 89 A 346. 

7. See cases infra this note. 

[a] Applications of rule. — (1) 
The owner of the building is estopped 


to claim that the subcontractor’s con- 
tract for his own work included 
quoins, where the detail drawings 
furnished the subcontractor from, 
which to make an estimate did not 
show the quoins, and ‘the original 
contract provided that the work 
should be done in accordance with 
the working drawings furnished by 
the architect whenever’ required. 
Mantonya v. Reilley, 184 Ill. 183, 56 
NE 425. (2) Where a subcontractor 
never saw the drawings for door and 
window frames which he furnished, 
and was repeatedly told that there 
would be no detail drawings for the 
frames and that he must be governed 
by his own judgment in their prep- 
aration, and neither the architect nor 
the owner made any objection at the 
time but permitted the frames to be- 
come a part of the building, the fact 
that the frames did not accord with 
the drawings does not deprive the 
subcontractor of a lien. Toan v. 
Russell, 111 Ill. A. 629. (3) “Where 
it appears, from undisputed evidence, 
that the owner received all the ma- 
terial charged for in the suit, had 
used the greater portion of it in the 
improvement of the real estate, had 
not returned any of it or made any 
complaint about it to the material- 
man, and had paid the contractor, or 
other person at whose instance the 
material was furnished, more than 
the amount sued for by the material- 
man, the owner of the real estate is 
estopped from setting up, as a de- 
fense to the action, that the mate- 
rialman had, not substantially com- 
plied with his contract.” Koppe v. 
Rylander, 33 Ga. A. 686, 128 SE 68. 
(4) “Especially is this true where 
upon the first trial of the action (the 
trial now under review being the 
second one) the sole defensé inter- 
posed by the owner of the real estate 
was that the materialman was not 
entitled to recover the amount of his 
lien for the reason that the person 
at whose instance the material was 
furnished was not a contractor with- 
in the meaning of section 3352 of the 
Civil Code of 1910.” _Koppe v. Ry- 
lander, supra. 
8. Welch v. Sherer, 93 Ill. 64. 
9. Welch v. Sherer, supra. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§§ 174-175] 


is a condition precedent to the assertion of a lien,1® 
unless it is waived!! or unreasonably refused.?? 
Completion by contractor. Where a principal con- 
tractor on a default of a subcontractor undertook 
with the consent of the owner and a materialman, 
who had furnished materials to the subcontractor, 
to complete the work, the right of the material- 
man to claim a lien on the money coming due 
under the contract from the principal contractor 
to the subcontractor continued as if the subcon- 
tractor had completed his contract.* 
where subcontractors being unable to complete their 
contract authorized the contractor to complete it 
on their account, which he did, the cost was to be 


dedueted from the contract price 


10. Schillinger Fire Proof Cement, 
ete:, Co. v. Arnott, 86 Hun 182, 33 
Aa 343 [aff 152 N. Y. 584, 46 Ni 
956]. 

11. Schillinger Fire Proof Cement, 
ete., Co. v. Arnott, supra. 

12. Schillinger Fire Proof Cement, 
ete., Co. v. Arnott, supra. 

[a] It is deemed unreasonable to 
refuse such a certificate, where it ap- 
pears that one has been issued to the 
principal contractor covering the 
identical work performed by the sub- 
contractor. Schillinger Fire Proof 
Cement, ete., Co. v. Arnott, 86 Hun 
182, 33 NYS 343 [aff 152 N. Y. 584, 
46 NE 956]. 

13. Martin v. Flahive, 112 App. 
347, 98 NYS 577. 

Brainard vy. Kings County, ee 


14. 
Hun 290, 32 NYS 311 [aff'155 N. 
538, 50 NE 263]. 

15. Cross references: 

Lien on: 

Building and land for money due 

contractor see supra § 162; infra 


§ 320. 

Public fund appropriated and due 

contractor for: 

Municipal improvement see Mu- 
nicipal Corporations [28 Cyc 
1063]. 

Public improvement generally see 
supra § 19. 

Provision in contract for retention of 
money due contractor see infra §§ 
473, 500. 

16. Ala.—McDonald Stone Co. v. 
Stern, 142 Ala. 506, 38 S 643; Nun- 
nally v. Dorand, 110 Ala. 539, 18 $5 

Cal.—Settin v. Wilson, 175 Cal. 423, 
166 P 6. 

Ill.— Spalding Lumber Co. v. Brown, 
171 Ill. 487, 49 NE 725 [aff Beardsley 
v. Brown, 71 Ill. A. 199}. 

Ky.—Ausbeck v. Schardien, 45 SW 
507, 20 KyL 178; Neonan v. Hastings, 
101 Ky. 312, 41 SW 32, 19 KyL 485, 
72 AmSR 419; Roe v. Scanlan, 98 Ky. 
24, 32 SW 216, 17 KyL 595. 

La.—First Municipality v. Bell, 4 
La. Ann, 121. 

N. J.—Leary v. Lamont, (Ch.) 42 
A 97; Budd v. Camden School Dist. 
No. 4, 51 N. J. L. 36, 16 A 194 [foll 
Mayer v. Mutchler, 50 N. J. 162, 13 
A 620, and disappr Craig v. Smith, 37 
N. J.-L. 549; Kirtland v. Moore, 40 
N. J. Eq. 106, 2 A 269]. 

N. Y.—Bell v. New York, 105 N. Y. 
139, 11 NE 495; Tice v. Atlantic Con- 
str Cos (52 App. Div. 284, 65 NYS 79; 
McKay v. New York, 46 App. Div. 
579, 62 NYS 58; Brace v. Gloversville, 
39 ‘App. Div. 25, 56 NYS 331 [aff 167 
Ne Yui 452, 60 ‘NE 779]; Bassler v. 
Putney, 53 N. Y. Super. 456, 1 NYSt 
709; Bell v. Vanderbilt, 12 Daly 467, 
67 HowPr 332; Donaldson v. Wood, 
22 Wend. 395. 

Oh.—Copeland v. Manton, 22 Oh. 
St. 398; Moesser v. Enterprise Lum- 
ber Co., 26 Oh. Cir. Ct. N.S. 

fa] "Mortgage to raise money or 
secure debt.—(1) Where an owner of 
land executes a mortgage to a con- 
tractor engaged in the construction 
of a house thereon, as security for 
a portion of the contract price, and 
not as a payment thereof, the mort- 
gage debt is to be treated as a sum 
due upon the contract, and a me- 


| chanic’s lien filed 


MECHANICS’ LIENS 


could attach.14 


who have done 


However, 


before anything 


before the mort- 
gage is paid, for materials furnished 
| to the contractor, attaches to the 
| mortgage debt, And the fact that 
‘after the lien is filed the contractor 
|assignS the mortgage as collateral 
| security for money advanced to him 
| does not impair the validity of the 
lien on the mortgage debt. Gass v. 
Souther, 46 App. Div. 256, 61 NYS 
305 [aff 167 N. Y. 604 mem, 60 NE 
1111 mem]. (2) A subcontractor is 
entitled to a lien on the money due 
the contractor for the construction of 
a house, notwithstanding’ a provision 
of the contract that the amount is 
to be raised by a mortgage on the 
premises of the owner to be procured 
by the contractor, and that the mort- 
gage is not procured, this provision 
contemplating a means of raising the 
money and not making payment Pree 
tingent on its success. Cop Vv. 
Firemi, 182. App. Div. 289, 16s NYS 


381. 
Amount due for extra work.— 


[b] 
When a contract for a structure pro- 
vides for changes in the plans and 
specifications, and extra work is done 
in completing the structure, without 
a new ‘contract, a subcontractor of 
any part of the job may perfect a 
lien on the amount due from the 
owner to the contractor for such 
ae seats Dunn v. Rankin, 27 Oh. 

t. 135 

{c] Unliquidated damages. — The 
mechanic has no lien upon unliqui- 
dated damages due to the builder on 
account of a violation of the contract 
on the part of the owner, but only on 
amounts due or to become due for 
actual performance. Miner v. Hoyt, 
4 Bill GNvey,) 193. 

[d] Separate contracts.—A mate- 
rialman who furnished material un- 
der one contract cannot obtain a lien 
upon the balance due under another. 
Quinlan »v. Russell, 94 N. Y. 350 [aff 
47 N. Y. Super. 212]; Streever Lum- 
ber Co, v. Mitchell, 183 App. Div. 129, 
170 NYS 272; Newark School Dist. 
Bd. of Education v. Coulter, 10 OhN 
PNS 123. 

[fe] Where the surety of the con- 
tractor completes the work with the 
consent of the owner, the amount 
due him on the completion is subject 
to liens perfected against the orig- 
inal contractor. Smith v. Lange, 81 
App. Div. 192, 80 NYS 1078. 

{f] Money due from the contrac- 
tor (1) to materialmen or subcontrac- 
tors cannot be intercepted. Malott 
v. Street, 4 F. (2d) 770 (under Cali- 
fornia statute); Kruse v. Wilson, 38 
Cal. A. 91, 84 P 442. (2) The statute 
“fastens no charge upon moneys, the 
price of an improvement, however 
clearly identified, when once they 
have passed into the hands of con- 
tractors or subcontractors. That is 
true, whether the improvement be 
public or private. Tt charges the 
moneys at the source, while still 
owing by the owner, and stops the 
pursuit when his liability is ended.” 
Sexauer v. Luke A. Burke, ete., Co., 
228 N. Y. 341, 344, 127 NE 329. (38) 
However, under the statute of 1896 
C22. Or Ss) St. at L. 198) giving sub- 
contractors and others 


“a first lien} 


[40 C.J.] 155 


became due to the subcontractors, to which a lien 


[§ 175] f. Lien on Money Due Contractor*—(1) 
In General. In a number of states the statutes give 
to subcontractors, materialmen, laborers, and others 


work for or furnished materials 


to the ‘contractor, a lien upon the balance due 
or to become due to the contractor from the, owner.?® 
Under such statutes a subcontractor, workman, or 
materialman has the right to serve upon the owner 
a notice or statement of the amount due him by 
the contractor,’ commonly called a ‘ 
and it then becomes the duty of the owner to hold 
back out of any money due or to become due the 
contractor a sufficient amount to meet the claim;?® 


‘stop notice,’’1® 


on the money received by said con- 
tractor,” no lien can exist until the 
contractor has received the money, 
and there is no lien on funds in the 
possession of the owner or of the 
sheriff under attachment against the 
owner. Morgan v. D. W. Alderman, 
etc., Co., 70 S. C. 462, 50 SE 26. 

17. Malott v. Street, 4 F. (2d) 770 
(California statute); Southern Cali- 
fornia Electric Co. v. McDonald, 178 
Cal. 386, 173 P 760; Kruse v. Wilson, 
3 Cal. A. 91, 84 P 442; Tuttle v. Cad- 
well, 92 N. J. L. 26, 105 A 11; Borden 


Brick, ete., Co. v. Pulley, 168 N.C: 
371, 84 SE 513. And see cases infra 
note. 

{a] Piling of contract.—(1) In 


some states the remedy by stop no- 
tices is limited to cases where the 
contract and specifications have been 
filed. English v. Warren, .65 N. J. 
Eq. 30, 54 A 860. (2) Filing of con- 
tract generally see supra §§ 128-133. 

Necossity and sufficiency of notice 
see infra § 177. 

18. See cases passim notes 19-41. 

19. Cal. Hampton v. Christensen, 
84 P 200; Newport Wharf, etc., Co, 
v. Drew, 125 Cal. 585, 58 P 187; 
Bridgeport First Nat. Bank v. Perris 
Irr. Dist., 107 Cal. 55, 40 P 45; Bates 
v. Santa Barbara County, 90 Cal. 543, 
27 P 438 [foll Russ Lumber, ete., Co. 
v. Roggenkamp, 4 Cal. Unrep. Cas. 
462, 35 P 643]; Sweeney v. Auburn 
School Dist., 33 Cal. A. 331, 165 P 42; 
Mannix v. Wilson, 18 Cal. A. 595, 123 
P 981; Kruse v. Wilson, 3 Cal. A. 91, 
84 P 442. 

Ill.—Schmelzer v. Chicago Ave. 
Sash, etc., Mfg. Co., 85 Ill. A. 596. 

Ky.—Roe v. Scanlan, 98 Ky. 24, 32 
SW 216, 17 KyL 595. 

N. J.—Budd v. Camden County 
School Dist. No. 4, 51 N. J. L. 36, 16 
A 194; Mayer v. Mutchler, 50 N. J. L. 
162, 13 A 620; Frank v. Hudson Coun- 
ty, 39 N. J. L. 347; McNab, ‘ete., Mfg. 
Co. v. Paterson Bldg. Co., 71 N. J. ser 
133): 63 A709» Paff ‘72 N. J. Hq: 929 
67 ‘A 103]; Beckhard v. Rudolph, 68 
N. J. Eq. 740, 63 A 705 [rev 68 N. J. 
Eq. 315, 59 A 253]; Kreutz v. Cramer, 
64 N. J. Eq. 648, 54 A 535; Booth v. 
Kiefer, 60 N.. J. Eq. 57, 47 A 12; 
Anderson v. Huff, 49 N. J. Eq. 349, 
23 A 654; Kirtland v. Moore, 40 N. J. 
Eq. 106, 2 A 269. 

N. Y.—Stevens v. Ogden, 130 N. Y. 
182, 29 NE 229 [rev 54 Hun 419,/7 
NYS 771]; McCorkle v. Herrmann, 
117 N. Y. 297,22 NE 948 [rev 22 
NYSt 519]; Devlin v. Mack, 2 Daly 
94; Mandeville v. Reed, 13 AbbPr 173. 

N. C.—Borden Brick, etc., Co. v. 
Pulley, 168 N. C. 371, 84 NE 513; 
Bain v. Lamb, 167 N. C. 304, 83 SE 
466. 

Oh.—Dunn y. Rankin, 27 Oh. St. 
132; McCullom vy. Richardson, 2 Han- 
dy 274, 12 Oh. Dec. (Reprint) 440; 
Newark School Dist. Bd. of Education 
v. Coulter, 10 OhNPNS 123. 

Tex.—Compton v. Jennings Lumber 
Co., (Civ. A.) 266 SW 569; Muller v. 
ee se 387 Tex. Civ. A. 449, 84 


Sw 6 

Ww. Va_-Stout v. Golden, 9 W. Va. 
231. : i 

fa] In California (1) it is provided 


by Code Civ. Proc. § 1184, as amended 


156 [40 C.J.] 


and to the extent of the amount due or to become 
due the contractor,?° but not further,?* the owner 
then becomes directly liable to claimant, who, to 
the extent of his demand, takes the place of the 
While this right is usually conferred 
by the same statutes which provide for mechanies’ 
liens?* and is termed a ‘‘lien,’’’* the remedy pro- 
vided is really more in the nature of an equitable 
garnishment,”> or, as frequently stated, the notice 
to the owner has the effect of working an assign- 
ment pro tanto of that which is due or to become 
due from the owner to the contractor from the 
time of the service of such notice;*® the remedy 
is distinct?? and disconnected?* from, and addi- 


contractor.?? 


in 1911, that, on notice being given, 
it shall be lawful for the owner to 
withhold, and in the case of property 
not subject to mechanics’ liens he 
shall withhold, sufficient money due 
or to become due the contractor to 
satisfy the claim. Southern Cali- 
fornia Electric Co. v. McDonald, 178 
Cale soue Lis). Py 760! (2) In cases 
where the property is subject to a 
lien, such statute as amended, does 
not, save at the owner’s option, se- 
cure to persons claiming a lien and 
giving the reguisite notice an equi- 
table garnishment upon moneys due 
or to become due to the contractor. 
“Hornlein v. Bohlig, 37 Cal. A. 646, 
174 P 697; Hubbard v. Jurian, 35 
Car Ae Tone UO) Pal 098. 

[b] ‘The provisions of the building 
contract for progress payments are 
subordinate to the provisions of the 
statute as to withholding payment 
after the,service of notice. Diamond 
Match Co. v. Silberstein, 165 Cal. 282, 
131 P 874. 


20. U. S.—Staples v. Adams, 215 
Fed. 322, 1381 CCA 464 (Virginia 
statute). 


Ill.— Culver v. Fleming, 61 Ill. 498. 


N. J.—Stone Post Co. v. Corcoran, 
SOMIN ons 5495. eA 1031. 

N. C.—Borden Brick, ete. Co. v. 
Pulley, 168 N. C. 371, 84 SE 513. 


Oh.—Busse v. Voss, 9 Oh. Dec. 
(Reprint) 441, 13 CincLBul 542. 

Tex.—Loonie v. Frank, 51 Tex. 406. 

[a] Who is “owner.”,—(1) The 
“owner” who becomes personally lia- 
ble under the statute is the person 
who contracts with the general con- 
tractor to pay for the construction 
of the building regardless of whether 
or not he holds the paper title. Sta- 
ples vy. Adams, 215 Fed. 322, 326, 131 
CCA 464 (Virginia statute). (2) 
“The obligation entered into with 
the general contractor is the founda- 
tion of the subcontractor’s right of 
action, and that right of action is 
independent of the ownership of the 
land on which the. structure is 
erected. Indeed, as we see the mat- 
ter, the quéstion of who holds the 
paper title to the property is quite 
immaterial, since the person who has 
undertaken to pay for the building 
is the person who may be made lia- 
ble under this section of the Virginia 
Code.” Staples v. Adams, supra. 

[b] “The notice... lays the 
foundation for enforcing the claim 
of the subcontractor against the per- 
son who has promised to pay for the 
Structure in process of erection.” 
Staples v. Adams, 215 Fed. 322, 326, 
131 CCA 464 (Virginia statute). 

[c] Where the contract provides 
for payment in land, the notice fixes 
a right in the materialman or work- 
man to be paid from the land, which 
equity will enforce. Anderson vy. 
Huff, 49 N. J. Eq. 349, 23 A 654. 

[d] An agreement between the 
owner and the contractor that no suit 
shall be brought until the lien notices 
shall have been paid does not prevent 
subcontractors from maintaining a 
suit for money still due under the 
contract. Owen vy. Murry, 6 OhS&CP 
223, 4 OhNP 151. 

21. Hubbard v. Lee, 6 Cal. A. 602, 
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92 P 744; Maddux v. Buchanan, 121 
Va. 102, 92 SE 830. 

[a] Where there are valid liens in 
excess of the amount unpaid the con- 
tractor, no sum is payable by the 
owner to the contractor, and a 
claimant is not, by virtue of his stop 
notice, entitled to a judgment against 
the owner. Hubbard v. Jurian, 47 
Cal. A. 543, 190 P 1052; Hughes v. 
Hoover, 8 Cal. A. 145, 84 P 681. 

22. Stone Post Co. v. Corcoran, 80 
Nadia. 3 4 Orie A O84: Kirtland ave 
Moore, 40 N. J. Hq. 106, 2 A 269. 

[a] Subrogaticn.—The person giv- 
ing the notice is subrogated to the 
rights of the general contractor in 
the money due from the owner. Sui- 
sun Lumber Co. v. Fairfield School 
Distp ph Calas Ab Sie al2y we 23497 

23. See statutory provisions. 

24. See statutory provisions; and 
cases passim notes 16-42. 

25. Diamond Match Co. v. Silber- 
stein, 165 Cal. 282, 131 P 874; Butler 
v. Ng Chung, 160 Cal. 435, 117 PB 512, 
AnnCasl1913A 940; Bates v. Santa 
Barbara -County, 9.0) Cale:543, 27 .P 
438; Suisun Lumber Co. v. Fairfield 
pone Dist.) 19" (Cale Acs 5874 tee 


26. Butler v. Ng Chung, 160 Cal. 
435, 117 PB 512, AnnCasi913A 940; 
Suisun Lumber Co. v. Fairfield School] 
Dist., 19 Cal. A. 587, 127 P 349; Budd 
v. Camden County School Dist. No. 4, 
51 N. J. L. 36, 16 A ‘194; Mayer v. 
Mutechler, 50 N. J. L. 162, 13 ‘A 1620; 
Frank v. Hudson County, 39 N. J. L. 
347; Brunetti v. Grandi, 89 N. J. Eq. 
116, 104 A 139; Anderson v. Huff, 49 
N. J. Eq. 349, 23 A 654; Kirtland v. 
Moore, 40 (Nie J. Bq. | 106,52) (A269) 
Wightman v. Brenner, 26 N. J. Eq. 
489; South End Impr. Co. v. Harden, 
(N. J. Ch.) 52 A 1127; Borden Brick, 
ete., Co. v. Pulley, 168 N. C. 371, 84 
SE 513; McCullom vy. Richardson, 2 
Handy 274, 12 Oh. Dec. (Reprint) 440. 

27. Staples v. Adams, 215 Fed. 322, 
1381 CCA 464 (Virginia gtatute); 
Southern California Electric Co. v. 
McDonald, 178 Cal. 386, 173 P 760; 
Newark School Dist. Bd. of Education 
v. Coulter, 10 OhNPNS 123. 

28. Welles v. Portuguese-Ameri- 
can Bank, 211 Fed. 561, 128 CCA 161 
[reh den 215 Fed. 81, 181 CCA 389, 
and rev on other grounds 242 U. S. 
7, 37 SCt 3, 61 L. ed. 116]; Southern 
California Electric Co. v. McDonald, 
178 Cal. 386, 173 P 760; Weldon v. 
Los Angeles County Super. Ct., 138 


Cal. 427, 71 P 502; Bates v. Santa 
Barbara County, 90 Cal. 548, 27 P 
438; Crawford v. Crockett, 55 Ind. 


220; Loonie v. Frank, 51 Tex. 406. 

29. Welles v. Portuguese-American 
Bank, 211 Fed. 561, 128 CCA 161 [reh 
den 215 Fed. 81, 131 CCA 389, and rev 
on other grounds 242 U. S. 7, 37 SCt 
3, 61 L. ed. 116]; Weldon v. Los An- 
geles County Super. Ct., 1388 Cal. 427, 
71 P 502; Bates v. Santa Barbara 
County, 90 Cal. 548, 27 P 488. 

30. Weldon y. Los Angeles County 
Super. Ct., 138 Cal. 427,571 RP 502; 
Bates v. Santa Barbara County, 90 
Cal. 543, 27 P 438; McNab, etc., Mfg. 
Co, v. Paterson Bldg. Co., (N. J. Ch.) 
63 A 709, ; 

31. Muller v. McLaughlin, 37 Tex. 


[§ 175 


tional to,2® the remedy by lien upon the land and 
building, and should be regarded with favor by 
the courts;*° except in some jurisdictions** it does 
not depend upon the right to acquire and enforce 
a mechanic’s lien upon the property,®* but may, and 
frequently does, exist in cases where the property 
itself is not subject to a lien,*? as where the 
right to 4 lien on the premises has been waived,** 
or, except in some jurisdictions,*° where the build- 
ing or structure is public property*® and hence not 
subject to a lien.%? 
upon the completion of the principal contract by 
the contractor.** 
the contractor does not destroy the rights acquired 


Neither is the right dependent 
A recovery of judgment against 


Civ. A. 449, 84 SW 687. 

32. Diamond Match Co. v. Silber- 
stein, 165 Cal, 282, 131 P 874; Bates 
v. Santa Barbara County, 90 Cal. 543, 
27 P 438; Roe v. Scanlan, 98 Ky.. 24, 
32 SW 216, 17 KyL 595; Brush Elec- 
trie Co. v. Warwick Electric Mfg. Co., 
6 OhS&CP 475, 4 OhNP 279. 

{a] Failure to file lien claim.—A 
claimant to a fund in the hands of 
the owner is not precluded from 
sharing in the fund because he claims 
only by virtue of stop notice which 
he did not follow by filing a lien 
claim. Stettin v. Wilson, 175 Cal. 
423, 166 P 6; Bridgeport First Nat. 
Bank. $v. Perris irr., Dist. 107 Cal; 
55, 40 P 45. 

33. Ausbeck v. Schardien, 45 SW 
507, 20 KyL 178; Noonan v. Hastings, 
101 Ky. 312, 41 SW 32, 19 KyL 485, 72 
AmSR 419; Roe v. Scanlan, 98 Ky. 
24, 32 SW 216, 17 KyL 595; Frank v. 
Hudson County, 39 N. J. L. 347; Me- 
Kay v. New York, 46 App. Div. 579, 
62 NYS 58. 


34. North Side Sash, ete., Co. v. 
Goldstein, 286 Ill. 209, 121 NE 563 
[aff 210 Tll. A. 226]; Thompson v. 


O’Leary, 146 La. 843, 84 S 116. 

$5. Breneman v. Harvey, 70 Iowa 
479, 30 NW 846. 

36. Bates v. Santa Barbara Coun- 
ty, 90 Cal. 548, 27 P 438; Roe v. Scan- 
lan, 98 Ky. 24, 32 SW 216, 17 KyL 
595; McKee v. Rapp, 35 NYS 175; 
Clark v. Haggerty, 5 Oh. Cir..Ct. 235, 
3 Oh. Cir. Dee. 118 [dist Lumber Co. 
Vv. Purdum; 41° Ohe St373ik 

37. See supra § 19. 

33. Stettin v. Wilson, 175 Cal. 423, 
166 P 6; Russ Lumber, ete., Mill Co. 
v. Roggenkamp, 4 Cal. Unrep. Cas. 
462, 35 P 643 [foll Bates v. Santa 
Barbara County, 90 Cal. 543, 27 P 
438]; McKee v. Rapp, 35 NYS 175; 
Bain v. Lamb, 167 N. C. 304, 83 SE 
466. 

[a] That is (1) where the contrac- 
tor, although the contract is never 
completely executed, is in a position 
to recover from the owner either on 
the contract or on quantum meruit, a 
notice given to the owner by a sub- 
contractor will reach the amount so 
recoverable. Mayer v. Mutchler, 50 
N. J. L. 162, 13 A 620. (2) The subse- 
quent default of the contractor who 
has become entitled to payment under 
his contract will not bar rights of a 
claimant who has secured a lien on 
such earned payment by stop notice, 
although the contract permits the 
owner to take over the work and ap- 
ply money not paid to the contractor 
to the expense of completion 
(Moorestown Supply Co. v. Burns, 91 
Ne J. 2609.) 103 AWS83)5 (3 )ieand alt 
though the owner in completing the 
building may be put to such expense 
that the balance of the contract price; 
after deducting the cost of comple- 
tion and payments already made, 
would be less than the amount 
claimed by the stop notice (Stone 
Post Co. v. Corcoran, 80 N. J. L. 549, 
77 A 1031). (4) But where there is 
nothing due the contractor at the 
time of the service of the notice and 
nothing becomes due -him thereafter 
on account of his noncompletion of 
the building and its completion by 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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by the notice,®® nor is the dismissal of a suit 
brought by the contractor against the owner on the 
ground that there is nothing due him a determina- 
tion against claims of subcontractors upon the fund 


still in the owner’s hands.*° 


Refusal to give notice on demand. 
terms of a few statutes, a claimant who, on the 
written demand of the owner, refuses to give a stop 
notice is deprived of the right to claim a mechanic’s 


lien on the property.*? 


[§ 176] (2) When, and to Whom, Right Available. 
In order to be entitled to the statutory remedy 
of a hen on money due the contractor, a person 
must be within the class contemplated by the stat- 
While some statutes of this nature are 


ute42 
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ereditor of the 


[40 C.J.] 157 


contractor*#® regardless of the state of the account 
between the principal contractor and the subcon- 
tractor,‘ under other statutes, claimant must be a 


contractor.*® The claim must be 


for work done on, or materials furnished for, the 


Under the | building or 


the contractor.*® 


[§ 177] 


obtained.** 


available to a person furnishing material to a sub- 


the owner at an expense exceeding 
the balance of the contract price, 
there is nothing on which the notice 


can operate. Dorris v. Alturas 
epee Dist., 25. Cal. A. 30, 142. P 
795. 


Lien, on abandonment of contract, 
on percentage of payments retained 
by owner see supra § 170. 

39. Anderson v. Huff, 49 N. J. Eq. 
349, 23 A 654 

40. Owen v. “Murry, 6 OhS&CP 223, 
4 OhNP 151. 

41. N. O. Nelson Mfg. Co. v. Rush, 
MSuCal-569,4174, PB. 327,. 


42, Burst v. Jackson, 10 Raat! CN. 
BAS) a 
_ 43. See cases infra this note; and 


note 44. 

[a] Amendment of statute.—(1) 
In New Jersey the statute has been 
amended so as to give to an em- 
ployee, materialman, or subcontrac- 
tor of a subcontractor the right to 
serve notice. Morris County Golf 
Club v. Hegeman-Harris Co., (N. J. 
Ch.) 121. Ay528. (2) Prior. to; the 
amendment, it was necessary for 
claimant to be a creditor of the con- 
tractor. Kirtland v. Moore, 40 N. J. 
Eq. 106, 2 A 269. 


44. Powell vy. King Lumber Co., 
168 N. C. 632, 84 SE 1032; Borden 
Briek_-ete,,-Conw Vv. Pulley, .168.NenG, 


371, 84 SE 513. 

45. Nunnally v. Dorand, 110 Ala. 
539,18 S 5; Donaldson v. Wood, 22 
Wend....CN., Y.). 396. Laff. 1%. Wend: 
550]; Stephens v. United Railroads 
Stock, Yard Co., 29 Oh..St. 227. [aff 
5 Oh. Dec. (Reprint) 334, 4 AmLRec 
669, 7 Oh, Dec. (Reprint) 47, 1 Cine 
LBul 84]. See Ropp v. Hardin: Coun- 
ty,, 28 O. C. A. 74 (a. laborer . who 
contracts to do and does perform 
labor required in construction of an 
improvement under a subcontract is 
entitled to a lien on the building 
fund in the hands of the owner not- 
withstanding the principal contrac- 
tor, without notice to such laborer, 
who continues his labor, has sublet 
to a third party that portion of his 
contract including such labor, or has 
suffered the owner to contract di- 
rectly with such third party for such 
portion, although a portion of such 
labor is performed after such third 
party has begun the discharge of his 
contract, he having received the bene- 
fit of such labor, and under a liberal 
construction of the statute to carry 
out its purpose, plaintiff being en- 
titled to a lien on the fund regard- 
less of whether the third person is 
considered as a Subcontractor or an 
independent contractor with the 
owner). 

[a] Application of rule.—A _ per- 
son furnishes material to a contrac- 
tor, within the meaning of the stat- 
ute, where he furnishes material un- 
der a promise of the contractor to 
pay therefor, even though he recog- 
nizes a subcontractor and charges the 
goods to him. Granite City Lime. 
ete., Co. v. School Dist. No. 126 Bd. 
of Education, 203 Ill. A. 134. 

[b] A contract with the contrac- 
tor ig not mecessary under some 


statutes, it being sufficient if ma- 
terials are furnished to the contrac- 
tor for the improvement. Coles Coun- 
ty v. Haynes, 134 Ill. A. 320 [aff 234 
itl. 187, 84 NE 747]. 

46. Seton Hall College v. Calumet 
Constr. Co., 81 N. J. Eq. 148, .88 A 
387 [aff 81 N. J. Eq. 219, 220, 221, 


88 A 390]; Kirtland v. Moore, 40 N. 
J. Eq. 106, 2 A 269. 
[a] Furnishing and installing 


materials.—Persons who furnish and 
install finished materials in a build- 
ing are entitled to a lien by stop 
notice under L. (1898) ¢ 226 § 3, giv- 
ing such lien to materialmen who 
have furnished materials, the claim 
being regarded as growing out of 
materials furnished in situ. Beck- 
hard v. Rudolph, 68 N. J. Eq. 740, 
63.-A,.705°>[rev 68 N:. J+ Ha. 315, 59 
A. 253] ;> McNab;- ete:., . Mfg:; Co... v. 
pat engon Bldg. Co., (N. J. Ch.) 63 A 
709. 

[b] Admission of use in building. 
—Where the owner of a building on 
receiving notice of materials fur- 
nished to a contractor employed to 
improve the same writes letters, con- 
taining evidence in the nature of ad- 
missions, in which he agrees to retain 
funds due the contractor with which 
to pay the claim, he is not entitled 
to deny that the materials were used 
in the building. _ Bain v. Lamb, 167 
N. C. 304, 83 SE 466. 

[ec] A general creditor of the con- 
tractor is not entitled to the lien. 
Kirtland vy. Moore, 40 N. J. Eq. 106, 
2 A 269; Adams v. City Controller, 
20 Pa. Dist. 1021. 

{d] A person loaning money to 
the contractor is not entitled to the 
remedy. Thompson v. O’Leary, 146 
La. 843, 84 S 116. 

fe] A claim for unliquidated 
damages is not within the statute as 
it ‘‘might include many things be- 
tween the contractor and subcon- 
tractor which did not go into the 
building.” Seton Hall College v. 
Calumet Constr. Co., 81 N. J. Eq. 148, 
153, 88 A 387; [aff 81. N. J. Eq. 219; 
220, 221, 88 A 390]. 

47. Adams v. City Controller, 20 
Pa. Dist. 1021. 

43. Brunetti'v. Grandi, 89 N. J. 
Eq. 116, 104 A 139. 

[a] Prior payments.—(1) Amounts 
previously paid the contractor ac- 
cording to the terms of. the con- 
tract are to be credited to the owner 
and are not subject to the lien. Na- 
tional. Lumber Co. v. Wickliffe, 19 
Cal... .A. .234, 125 P--357;—-Keupler » v. 
Hisele, 79 N. J. Eq. 651 mem, 83 A 
999. (2) The owner is not liable to 
persons who have served stop notices 
for the amount of payments pre- 
viously made by him on the ground 
they were made in advance of 
the terms of the contract providing 
that the final installment should not 
be due until the building was fin- 
ished and a release of the liens fur- 
nished where it appears that at the 
time of making payment the building 
was completed and there were no 
liens to be released. Willis v. Ga- 
venta, 94 N. J. L. 84, 110 A 120. 


(3) Demand and Notice.°° 
by compliance with the statute that the hen on 
money due the contractor from the owner can be 
Where the statute requires a notice, 
a notice conforming to the statutory requirements** 


-ute); 


other improvement ;*® the principal con- 
tract must be within the statutes;*7 there must be 
something due, or to become due, the contractor*® 
and there must be something due claimant from 


It is only 


{b] Subsequent payments. — An 
owner who made payments to the 
contractor after a stop notice is 
estopped from contending that the 
amounts paid were not due. F. Bow- 
den Co, v. Baier, 99 N. J. L. 361, 123 
A 7387. 

{c] Architect’s certificate.—Where 
a construction contract provided for 
payment by owner to contractor on 
architect’s certificate, on presentment 
of such certificate, the rights of cred- 
itors under stop notices filed there- 
after were gone. Morris County Golf 


Club v. Hegeman-Harris Co., (N. J.) 
121 A 528. 
49. Moore vy. Shisler, 280 Fed. 221 


{aff 292 Fed. 122] (New Jersey stat- 
Seton Hall College v. Calumet 
Constr. Co., 81 N. J. Eq. 148, 88 A 
387; [aff 81 Ni. J. Baqi 219, 220; 221, 
88 A 3890]; Kirtland v. Moore, 40 N. 
J. Eq. 106, 2 A 269; Richman v. New 
York, 89 Mise. 213, 151 NYS 744. 

50. Notice to perfect lien 
property see infra §§ 180-198. 

51. Hull v. Baldwin, 45 N. J. Eq. 
858, 18 A 976. 

[a] Delivery of attested account 
to corporate representative.—When 
the owner is a corporation the de- 
livery of the attested account to the 
person whom the corporation has au- 
thorized to be its representative or 
active agent to act in the special 
matter arising under the contract 
upon which the claim is based is a 
compliance with the statute. Dunn 
v. Rankin, 27 Oh. St. 132. 

52. Engel v. Central Bldg., etc., 
Co;, 86: Nu J. Hq. 155; 97 (A 956. fate 
86.N. Jo Eq. 430, 99 A’ 311]; Hall ve 
Baldwin, 45 N, J. Eq. 858, 18 A 976. 

[a] Notice of intention to ac- 
quire lien on property not sufficient. 
—Crawford v. Crockett, 55 Ind. 220. 

[b] “No particular form of notice 
need: be served, provided the form 
used gives in effect the written notice 
prescribed by statute.” Engel v. 
Central Bidg., etc., Co., 86 N. J. Eq. 
155, 156,:97 A 956. 

’ [e] Amount due.—‘‘Prior to the 
amendment of 1910 the failure of the 
materialman to state in his stop 
notice with absolute accuracy the 
amount of the debt due to him was 
fatal to his right to recover under 
this section. Reeve v. Elmendorf, 38 
N. J. L. 125. And this was true even 
where the variation between the 
amount actually due and that claimed 
was Slight, and had resulted from 
an honest mistake. The purpose of 
the amendment of 1910 was to re- 
lieve to Some extent the burden rest- 
ing upon the materialman, and this 
was done by providing that he should 
specify in his stop notice the amount 
due to him ‘as nearly as possible.’ 
... But it requires him to state in 
that notice the amount of his claim 
against the contractor with as much 
accuracy as is reasonably possible.” 
Tuttle v. Cadwell, 92 N. J. L. 26, 28, 
29, 105 A 11. But see F. Bowden Co., 
Inc. v. Center Amusement Co., Inc., 
(N. J. Sup.) 128 A 860, 862 (where, 
referring to a stop notice, the court 
said: “It is fatal to a claimant to 


on 
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must be given®® within the required time** by the 


proper person®> and served upon 
son.°% 


demand anything beyond the amount 
of the actual value of the labor or 
materials furnished to a building’’). 

[ad] A description of the property 
need not be contained in the notice. 
Newark School Dist. Bd. of Educa- 
tion v. Coulter, 10 OhNPNS 123. 

[e] Immaterial mistakes or omis- 
sions.—(1) A stop notice is not viti- 
ated by a mistake in the name of the 
contractor who owes the debt, where 
he is sufficiently identified in _ the 
notice as the contractor. Gardner, 
ete., Go. v. Herold, 76 N. J. L, 524, 
72 A 24. (2) Where a stop notice is 
served upon the proper person and 
otherwise complies with the statute, 
it is not vitiated because addressed 
to a third person. Gardner, etc., Co. 
v. Herold, supra. (3) A notice which 
states that the material was sold to 
the contractor for the building, but 
does not expressly allege that it was 
actually used in the building, is suffi- 
cient. McNab, ete, Mfg. Co. v. 
Paterson Bldg. Co., 71 N. J. Ea. 133, 
63 A 709 faff 72 N. J. Eq. 929, 67 A 
103}; Donnelly v. Johnes, 58 N. J. 
Bq. 442, 44 A 180. To same effect 
Beckhard v. Rudolph, 68 N. J. Eq. 
740, 63 A 705 [rev 68 N. J. Eq. 315, 
59 A 253] (a stop notice which de- 
eclares that certain materials were 
furnished to the contractor ‘for and 
in the erection” of a building suffi- 
ciently shows that the materials were 
actually used in the building). 
Where a written assignment from 
the contractor to a materialman, pur- 
porting to transfer to the material- 
man a certain sum of the amount 
aue from the owner to the contrac- 
tor, was delivered by the material- 
man to the owner, together with a 
notice stating that a certain sum 
was due from the contractor for 
labor and materials used in the con- 
struction of the building, and the 
notice incorrectly stated that the ma- 
terial was used by the owner in- 
stead of the contractor in the erec- 
tion of the building, but the assign- 
ment stated this matter correctly, 
and the labor for which the lien was 
sought was labor expended in trans- 
porting materials to the site of the 
building, it was held that, even 
though the claim for labor might not 
be lienable, the assignment and 
notice, construed together, were 
sufficient under the statute to fix a 
lien on the amount due the contrac- 
tor for the lienable portion of the 
debt. McNab, etc., Mfg. Co. v. Pater- 
son Bldg. Co., supra. 

{f] Waiver.—Where a material- 
man had furnished materials to a 
contractor to improve defendant’s 
house and gave her notice thereof as 
provided by’ statute, and defendant 
wrote claimant that she thought 
there would be sufficient to pay it, 
she waived her right to a statement 
of the claim with greater particu- 
larity. Bain v. Lamb, 167 N. C. 304, 
308, 83 SE 466 (‘‘The reasonable in- 
ference from the letters is that the 
defendant admits the correctness of 
the claim of the plaintiff against the 
contractor, and that she agreed, after 
completing the house, to pay it out 
of any balance due, and she ought 
not, therefore, to be permitted to say 
now that she ought to have had more 
specific information, and particularly 
when the record does not disclose 
that there is a real controversy as to 
the amount and value of the material 
furnished’’). ; 

{g] Notice held  insufficient.— 
Charles Johnson Hardware Co. v. 
Board of Education, 200 Ill. A. 638. 

Recital of demand and refusal see 
infra text and note 58. 

53. Pirola v. W. J. Turnes Co., 
238 Ill. 210, 87 NE 354 [aff 142 Ill. 


Under some statutes, claimant must have 
demanded payment from the contractor of such 


(4). 
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the proper per- 
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[a] Actual notice to owner neces- 
sary.—McCune v. Snyder, 18 Oh, Cir. 
Ct. 24, 9 Oh. Cir. Dee) 572: 

54. See cases infra this note. 

[a] Under particular statutes.— 
(1) Under some statutes, a subcon- 
tractor must serve notice prior to, 
or during performance of, his con- 
tract. Staples v. Adams, 215 Fed. 
322, 181 CCA 464 (Virginia statute); 
Steigleder v. Allen, 113 Va. 686, 75 
SE 191. (2) However, it is held that, 
where a furnisher of materials gave 
notice of its claim and fixed its lien 
therefor at a'time when the owner 
had in his hands an amount more 
than sufficient to pay it, and when no 
other claims had been presented, it 
thereby secured the right to have 
the owner withhold that sum from 
the contractor for its benefit, al- 
though claimant failed to comply 
with the statute by giving notice of 
the items of its bills as the material 
was furnished. Nichols v. Dixon, 
99 Tex. 263, 89 SW 765 [aff (Civ. A.) 
85 SW 1051]. (3) Under Code Civ. 
Proc. § 1184, providing, in regard to 
mechanics’ liens, that the owner shall 
retain a certain percentage of the 
contract price for thirty-five days 
after the completion of the work, 
and that the materialmen,, etc., may 
at any time Serve notice on the 
owner of their claim for material 
furnished or labor performed, where- 
upon the owner Shall retain sufficient 
of the money due or to become due 
the contractor to satisfy such claims, 
the notices may be served after the 
expiration of the thirty-five days, pro- 
vided there are funds due the con- 
tractor still in the hands of the 
owner. San Francisco Bd. of Educa- 
tion v. Blake, 4 Cal. Unrep. Cas. 
891, 38 P 536. 

55. See cases infra this note. 

{a] Subcontractor.—A subcontrac- 
tor employed by a building contrac- 
tor demanded payment of the con- 
tractor and was refused. He then 
gave an order on the contractor to 
a materialman whom he owed for ma- 
terials used in the work. This order 
was taken, not aS a payment but 
only to be credited on the subcon- 


tractor’s debt when paid, and it was 


not paid but was returned to the 
subcontractor. It was held that the 
order was not an assignment so as 
to make it incumbent on the ma- 
terialman aS assignee to give the 
stop notice to the owner but was 
merely an authority to collect and 
apply, so that a stop notice was 
properly given by the subcontractor. 


South End Impr. Co, v. Harden, (N. 
J. Ch.) 62) A 1427. 
56. Malott v. Street, 4 EF. (2d) 


770; Lloyd v. Connella, 94 N. J. Eq. 
322, 119 A 508. 

[a] Contract with person other 
than owner.—(1) Under some stat- 
utes, where a contract for a building 
is made between a_ contractor or 
master workman and one not the 
owner of the land whereon it is built, 
and is duly filed, a stop notice is 
properly served upon the owner of 
the land, and not upon the person 
liable upon the contract. Gardner, 
etc., Co. v. Herold, 76 N. J. L. 524, 72 
A 24, (2) Under other statutes, 
however, the notice is to be served on 
the person liable on the contract, 
Staples v. Adams, 215 Fed. 322, 131 
CCA 464 (Virginia statute). 

[b] Contractor.—(1) Under the 
statutes of some jurisdictions the 
notice is to be served upon the con- 
tractor, when, and only when, there 
has been a refusal by a subcontrac- 
tor to pay on demand. Stahl v. 
Walters, (N. J. Ch.) 128 A 620: (2) 
Under the statutes of otlter jurisdic- 


ie Pe Pe 


[§ 177 


an amount as he was entitled to receive at once 
and been refused;°? and the notice must recite 
such demand and refusal.5® 
utes the owner must be satisfied of the correctness 


Also, under some stat- 


tions, a claimant who has furnished 
materials to a subcontractor need not 
serve his stop notice on the contrac- 
tor. Los Angeles Pressed Brick Co. 
v. Los Angeles Pac. Boulevard, etc., 
Co,,; 7 Cal, .Aty 460,94 BP) 775, 

[c] Attorney.—Where the attor- 
ney for the company, which loaned 
the owners the funds with which to 
build, had a power of attorney from 
the owners to disburse the funds, but 
had never represented them other- 
wise, he was not authorized to ac- 
cept or acknowledge service of stop 
notices by mechanics’ lien claimants. 
Lioyd v. Connella, 94 N. J. Eq. 322, 
119 A 508. ; 

{d] Clerk in charge of office.— 
Where the statute did not provide 
how or upon whom the notice should 
be served, leaving the notice with a 
clerk in charge of the office of the 
trustees of a sanitary district was 
held to be sufficient service on the 
trustees. Chicago Sanitary Dist. v. 
P paaee: Powder Mfg. Co., 79 Ill. A. 
36. 


[e] Effect of ratification.— Where 
the first mechanic’s lien stop notice 
was served on an agent not author- 
ized to receive or accept service for 
the owner, the subsequent ratifica- 
tion by the owner of the acceptance 
of service cannot give that claimant 
any rights as against other claimants 
who had served stop notices upon 
the owner after the service on the 
agent and before the owner's ratifi- 
cation. Lloyd v. Connella, 94 N. J. 
Eq. 322, 119 A 508. 

57. Moore v. Shisler, 292 Fed. 122 
[aff 280 Fed. 221] (under New Jersey 
statute); Kirtland v. Moore, 40 N. J. 
Eq. 106, 2 A 269; Wiliams v. Brad- 
ford, (Ni J: Ch.) 21 A331; 

[a] Demands held sufficient.—(1) 
Where a building contractor aban- 
doned his contract with the owner 
before a subcontractor had completed 
his work, and gave the subcontractor 
a written agreement rescinding the 
subcontract as to the uncompleted 
portion, and fixing the amount agreed 
to be due for the work performed, 
this agreement, being given because 
the contractor could not proceed and 
was unable to pay, and for the pur- 
pose of filing notice with the owner, 
was a sufficient demand to entitle 
the subcontractor to file a stop notice 
with the owner. South End Impr. 
Coirv. Harden? (Ned. Ch.) 62) AoA 272 
(2) Where a materialman presented 
his bill to the contractor, stating 
that a notice was to be presented to 
the owner, and, although there was 
some talk about the examination of 
vouchers, there was no claim that the 
bill was incorrect or that the con- 
tractor offered to pay it, ‘there was 
sufficient evidence of a demand on 
the contractor to support a notice to 
the owner. Evans v. Lower, 67 N, 
J. Eq. 232, 58 A 294. 

{b] Demands held insufficient.— 
(1) A demand for a sum which is not 
yet due under the terms of the sub- 
contract is not effective to authorize 
a stop notice. Moore v. Shisler, 280 
Fed. 221 [aff 292 Fed. 122] (New 
Jersey statute). (2) A demand on 
a contractor for a sum in excess of 
that due is not a sufficient basis for 
a notice to the owner. Seton Hall 
College v. Calumet Constr. Co., 81 N, 
J. Ba. 148, -88 (A387 [att 81 Nea 
Eq. 219, 220, 221, 88 A 390]. (3) A 
written demand made upon the 
owner by an agent without any writ- 
ten authority from the principal giv- 
ing such agent power to receive the 
money due may properly be disre- 
garded by the owner. Foster v. Rud- 
derow, (N. J. Ch.) 3 A 694. 

58. Cicalese v. Fortunato, 92 N. 
J. Eq. 329, 112 A 508; Engel v. Central 
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of the demand.®® While the owner cannot properly 
express dissatisfaction without just cause there- 
for,°°. nevertheless, where he is properly satisfied 
that the demand is correct only in part, he is not 
authorized by the statute to retain out of the 
moneys due the contractor a sum sufficient to pay 
such part.*t The lien attaches and is operative 
only from the time of notice;%? until he has given, 
served, or filed the prescribed notice, accordingly 
as the particular statute may provide, the subcon- 
tractor, workman, or materialman has no prefer- 
ential right to payment out of the sum due the 
contractor from the owner,® and if before this’ is 
done other creditors pursuing the usual remedies 
for the collection of debts have acquired a legal 
or equitable right to have the debt applied in sat- 
isfaction of other claims, that right is not over- 
reached by liens subsequently acquired,®* unless pri- 
ority is given by the provisions of the statute.®® 
Under some statutes the notice, in order to be 
operative and effective as against other persons 
claiming rights in the fund, must be given before 
the date when the final installment matures and 
falls due under the provisions of the contract ;*¢ 
a stop notice served subsequent to the time of 
the maturity of the last installment is operative 
only against the part of the installment remaining 
unappropriated at the time of the stop notice.® 
Indeed, as to any installment, the right of a claim- 
ant who neglects to serve notice until after the 
maturity thereof is subject to all previously acquired 
rights of third persons.®® 

[§ 178] (4) Satisfaction; Disposition of Balance. 
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The subcontractor acquires no general lien on the 
whole fund in the owner’s hands,®® but what 
amounts to a specific appropriation of a part suf- 
ficient to pay his account; the contractor’s right 
to the balance over the amount of the claims for 
which notices have been filed remains unimpaired.”* 
As heretofore shown, the statutes apply not only 
to money due, but also to money to become due.‘? 
Where the lien can be satisfied out of the amount 
due the principal contractor when notice is served 
or filed, it will not attach to an amount subse- 
quently becoming due.7* On the other hand, where 
nothing is then due, or the amount due is insuffi- 
cient to satisfy the lien, it attaches to any amount 
subsequently becoming due under the contract.”* 
However, in such ease, the owner must withhold 
a sufficient amount to meet the claim out of the 
moneys first becoming due thereafter,’> and if an 
installment becoming due next after the service 
of such notices satisfies them and leaves a residue, 
that residue is at the disposal of the contractor,’® 
and liable to the attack of his outside creditors ;*7 
but if there is a deficiency unsatisfied, notices 
will operate upon the next installment which comes 
due under the contract in the progress of the 
work, and so on until the final installment has 
been disposed of in the same manner,’® the effect 
of the stop notice not being limited to the money 
due at the time of the giving of the notice, or 
falling due next after the use in the building of 
the materials on account of which the notice is 
given.”® 


VII. PERFECTION OF LIEN®® 


[§ 179] A. Necessity for Compliance with Statu- 
ory Requirements Generally. While some authori- 


ties deny that there can be an inchoate mechanic’s 
lien upon real property,§! other authorities: hold 


Bldg., etc., Co., 86 N. J. Eq. 155, 97 A 
956 [aff 86 N. J. Eq. 430, 99 A 311]; 
Kirtland v. Moore, 40 N. J. Eq. 106, 
2A 269. 

[a] Sufficiency of recitals. A 
stop notice which sets forth that a 
certain sum is due from the con- 
tractor to claimant for materials in 
the erection of a building, and that 
the contractor has refused to pay 


therefor, need not more explicitly 
state that payment has been de- 
manded. Beckhard v. Rudolph, 68 


N. J. Eq. 740, 63 A 705 [rev 68 N. J. 
Eq.' 315, 59 A 253]. 

59. Tuttle v.. Cadwell, 92 N. J. 
Ee26,2106) Adit, 

{a] Facts held to show satisfac- 
tion.—Hoffmeier v. Trost, 86 N. J. L. 
682, 92 A 277. 

60. Tuttle v. Cadwell, 92 N. J. L. 
2605S A 11: 

61. Tuttle v. Cadwell, supra. 

62. Dixie Lumber Co. v. Young, 
203 Ala. 115, 82 S 129; Cicalese v. 
Fortunato, 92 N. J. Eq. 329, 112 A 
508; Rotsky v. Kelsay Lumber Co., 
(Tex. Commn. A.) 228 SW 558 [mod 
(Civ. A.) 178° SW 837]. ' 

63. Adams v. Wells, 64 N. J. Eq. 
211, 53 A 610; Hall v. Baldwin, 45 
N. J. Eq. 858, 18 A 976; Bates v. Salt 
Springs Nat. Bank, 157 N. Y. 322, 51 
NE 1033 [rev 88 Hun 236, 34 NYS 
598]; Mack v. Colleran, 136 N. Y. 617 

«mem, 32 NE 604 [rev 18 NYS 104]; 
Stevens v. Ogden, 130 N. Y. 182, 29 
NE 229 [rev 54 Hun 419, 7 NYS 771]; 
McCorkle v. Herrman, 117 N. Y. 297, 
22 NE 948 [rev 5 NYS 881]; Lauer v. 
Dunn, 115 N. Y. 405, 22 NE 270 [aff 
52 Hun 191, 5 NYS 161]; Parsons v. 
Curran, 149 App. Div. 762, 134 NYS 
101; Mahoney v. McWalters, 3 App. 
Div. 248, 38 NYS 256; Tolkow v. 
Metropolitan L. Ins. Co., 73 Misc. 393, 
133 NYS 367; Upson v. United En- 
gineering, etc., Co., 72 Misc. 541, 130 
NYS 726; Beilharz v. Ilingsworth, 


62 Tex. Civ. A. 647, 132 SW 106. 
Priority between person giving stop 
notice and: 
peter of contractor see'infra § 
9 


Other persons giving stop notices see 

infra § 358. 

64. Cicalese v. Fortunato, 92 N. J. 
Eq. 329, 112 A 508; Stevens v. Ogden, 
130 N. Y. 182, 29 NE 229 [rev 54 Hun 
419, 7 NYS 771]; McCorkle v. Herr- 
man, 117 N, Y. 297, 22 NE 948 [rev 5 
NYS 881]; Payne v. Wilson, 74 N. Y. 
348; Stout v. Golden, 9 W. Va. 231. 

[a] A deposit of money with the 
county clerk by the owner at the re- 
quest of the contractor to discharge 
mechanics’ liens then of record 
against the property is a payment to 
the contractor on account and cannot 

| be reached by a mechanic’s lien sub- 
sequently filed. White v. Livingston, 
69 App. Div. 361, 75 NYS 466 [aff 


174° N. Y. 538 mem, 66 NE 1118 
mem]. 
65. Stevens v. Ogden, 130 N. Y. 


182, 29 NE 229 [rev 54 Hun 419, 7 
NYS 771]; McCorkle v. Herrman, 117 
pean 297, 22 NE 948 [rev 5 NYS 

81]. 

66. Cicalese v. Fortunato, 92 N. J. 
Eq. 329, 112 A 508; Riverton Bd. of 
Education y. Tait, 80 N. J. Eq. 94, 
83 A 459 [aff 81 N. J. Eq. 161, 86 A 
379]; Edge v. McClay, 72 N. J. Eq. 
216, 64 A 969; Bayonne Bldg. Assoc. 
v. Williams, 59 N. J. Eq. 617, 438 A 
669; Flaherty v. Atlantic Lumber Co., 
58 N. J. Eq. 467, 44 A 186. 

[a] The final installment is due 
under the terms of the contract, 
when the building is completed and 
the architect’s certificate given, even 
though, under other provisions of the 
contract, the contractor cannot en- 
force payment until he furnishes evi- 
dence that all bills have been paid. 
Riverton Bd. of Education v. Tait, 
80 N. J. Eq. 94, 83 A 459 [aff 81 


N. J. Eq. 161, 86 A 379]. 

67. Keupler v. Hisele, 79 N. J. Eq. 
480, 488, 83 A 999 [aff 79 N. J. Eq. 
651 mem, 83 A 999]. 

68. Southern California Electric 
Co. v. McDonald, 178 Cal. 386, 390, 173 
P 760. ) 

“The principle is, that if the la- 
borer or materialman postpones the 
service of a stop notice until after 
an installment matures, he can reach 
only such interest as the contractor 
then has in that installment, and that 
he must take it subject to all pre- 
viously acquired rights of third per- 
sons.” Southern California Electric 
Co. v. McDonald, supra 

69. McCullom v. Richardson, 2 
Handy 274, 12 Oh. Dec. (Reprint) 440. 

70. McCullom Wie Richardson, 


“Adams vy. Burbank, 103 Cal. 
37 P 640; Flaherty v. Atlantic 
58 N. J. Eq. 467, 44 A 


646, 
Lumber Co., 


186; McCullom v. Richardson, 2 
oe? 274, 12 Oh. Dec. (Reprint) 

0. 

72. See supra § 175. 

73. Herrmann v. New York, 136 
App. Div. 28, 120 NYS 146. 

74 Herrmann v. New York, 130 


App. Div. 531, 114 NYS 1107, 1 NYCiv 
ProcNS 213 [aff 199 N. Y. 600 mem, 
93. NE 3876 mem]. 

75. Diamond Match Co. v. Silber- 
stein, 165 Cal. 282, 131 P 874. 

76. Donnelly v. Johnes, 58 N. J- 
Eq. 442, 44 A 180. 

77. Donnelly v. Johnes, supra. 

78. Donnelly v. Johnes, supra. 

79. Fuller v. Towne, 184 Cal. 
193 P 88. 

80. Filing or recording contract 
see supra §§ 128-133. 

$1. Tisdale Lumber Co. v. Read 
Realty Co., 154 App. Div. 270, 138 
NYS 829; Chambers v. George Vas- 
sar’s Sons & Co., Inc., 81 Misc. 562, 
143 NYS 615. 
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or recognize that the doing of work or furnishing 
of materials gives,8? and gives merely,** an inchoate 
or imperfect lien or right to acquire a lien. 
statutes prescribe the steps to be taken to perfect 


82. Green v. Farrar Lumber Co., 
119 Ga. 30, 46 SE 62. 

{a] During time for filing claim, 
—A materialman has a _ subsisting 
lien in the intermediate time between 
the furnishing of the materials and 
the expiration of the six months lim- 
ited by the law for filing his claim, 
although no claim has been filed by 
him. Franklin F. Ins. Co. v. Coates, 
14 Md. 285. 

Relation back of lien on perfection 
thereof see infra § 327. 

83. Oglethorpe Sav., ete, Co. v. 
Morgan, 149 Ga. 787, 102 SE 528, 530 
[quot Cyc]; Decatur Bridge Co. v. 
Standart, 208 Ill. A. 592; Auld v. 
Starbard, 89 Or. 284, 173 P 664, 666 
tcit Cy el. 

84. See statutory provisions; and 
Oglethorpe Sav., etc., Co. v. Morgan, 
149 .Ga. 787, 102 SE 528, 530 [quot 
Cyc]; Decatur Bridge Co. v. Stand- 
art, 208 Ill. A. 592; Benton v. Wick- 
wire, 54 N. Y. 226; Holland v. Rob- 
bins, 92 Okl. 225, 219 P 387. 

[a] One or more modes of per- 
fecting lien.—(1) Sometimes the stat- 
utes prescribe a different mode for 
perfecting a lien for a public im- 
provement than the mode provided 
in respect to a private improvement. 
Coles County v. Haynes, 134 Ill. A. 
aft 237, 84 NE 747); 
Terwilliger v. WHeeler, 81 App. Div. 
460, 81 NYS 173; Cott-Mohrman Co. 
v. Massillon Fdy., etc., Co., 31 O. C. 
A. 141. (2) Also, under some stat- 
utes the lien of a laborer and that 
of a furnisher of materials are ac- 
quired and kept valid by different 
means. Tremblay v. Simard, 36 Que. 
Super. 398 (3) Particular statutes 
have been deemed to provide alter- 
native methods of acquiring a lien. 
Pairo v. Bethell, 75 Va. 825. (4) 
However where an exclusive mode of 
perfecting the lien is provided by 
Statute, it must be followed. Cott- 
Mohrman Co, v. Massillon Fdy., etc., 
Coz supra, 

A at steps see infra §§ 180- 

85. U. S.—Davis v. Alvord, 94 U. 
S. 545, 24 L. ed. 283; South Fork 
Canal Co. v. Gordon, 6 Wall. 561, 18 
L. ed. 894; Cameron v. Campbell, 141 
Wed. 32, 72 CCA 520 [rev 5 Indian 


T. 323, 82 SW 1762]; Russell v. 
Hayner, 130 Fed. 90, 64 CCA 424; 
Withrow Lumber Co. y. Glasgow 
Inv. Co., 101 Fed. 863, 42 CCA 61; 


Reynolds v. Manhattan Trust Co., 83 
Fed. 593, 27 CCA 620. 

Ala.—Sorsby v. Woodlawn Lumber 
Co., 202 Ala. 566, 81 S 68; Gilbert v. 


Talladega Hardware Co., 195 Ala. 
474, 70 S 660; Long y. Pocahontas 
CoalyiCoy il? Ala. ib8%; 7230S 526) 


Chandler v. Hanna, 73 Ala. 390. 
Ark.—Daly v. Arkadelphia Milling 
Co., 126 Ark. 405, 189 SW 1053; Doke 
v. Benton County Lumber Co., 114 
Ark. 1, 169 SW 327, 52 LRANS 870. 
Cal.—San Francisco Pav. Co. v. 
Fairfield, 134 Cal. 220, 66 P 255; Buell 
v. Brown, 1381 Cal 158,°68 P 167; 
Corbett v. Chambers, 109 Cal. 178, 
41 P 873; Wagner v. Hansen, 103 
Cal. 104, 37 P 195; Morris v. Wilson, 
97 Cal. 644, 32 P 801; Goss v. Strelitz, 
Aer 640; Hooper v. Flood, 54 Cal. 
Colo.—Cannon v. Williams, 14 Colo. 
21, 28 P 456; Greeley, etc., R. Co. v. 
Harris, 12 Colo. 226, 20 P 764. 
Conn.—Mead’s App., 46 Conn. 417. 
D. C.—Fidelity Storage Corp. v. 


Trussed Concrete Steel Co., 35 App. 
1, 20 AnnCas 1157. 
Ga.—Oglethorpe Sav., etc., Co. v. 


Morgan, 149 Ga. 787, 102 SE 528. 
Til.—Cronin y. Tatge, 281 Ill. 336, 
118 NE 35; Griffin v. Booth, 152 111. 
219, 38 NE“551. [aff 50 Tl) A. 217); 
Campbell v. Jacobson, 145 Ill. 389, 
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The 


34 NE 39 [aff 46 Ill. A. 287]; Whitlow 
vy. Champlin, 52 Ill. A. 644; Naughten 
v. Palmer, 46 Ill, A. 574. 

Iowa.—Edward Edinger Co. v. Hil- 
dreth Memorial United Evangelical 
Church, 199 Iowa 1117, 201 NW 569; 
Wheelock v. Hull, 124 Iowa 752, 100 
NW 863; Mears v. Stubbs, 45 Iowa 
675. 

Kan.—Houston Lumber Co. Vv. 
Hunt, 96 Kan. 778, 153 P 554. 

Md.—Reindollar v. Flickinger, 59 
Md. 469. 

Mich.—Acme Lumber Co. v. Mod- 
ern Constr. Co., 214 Mich. 357, 183 
NW 192; Hall v. Erkfitz, 125 Mich. 
332, 84 NW 310. 

Mo.—Towner v. Remick, 19 Mo, A. 
205. 


Mont.—Interstate Lumber Co. Vv. 
Magill-Nevin Plumbing, etc., Co:, 57 
Mont, 334, 188 P 144. y 

Nev.—Tonopah Lumber Co. _ V. 


Nevada Amusement Co., 30 Nev. 445, 
977 P4636. 

N. M.—Texas, ete. R. Co. v. Or- 
man, 3 'N. M. 365, 9 P 595. 

N. "G:—Hall, vy. Jones, 151 N.. €. 
419, 66 SE 350. 

Oh.—Cott-Mohrman Co. v. Massil- 
Jon sMdy., ote, Cos oly O. Co Ay 141; 
Van Cleve Glass Co. v. Wamelink, 20 
Oh}, Cir: Ct. 510,10 Oh,, Cir, Dee. 12. 

Okl.—Holland v. Robbins, 92 Okl. 
225, 219-7 P “esa, “Blanshard nN: 
Schwartz, 7 Okl. 23, 54 P 303. 

Or.—Boise-Payette Lumber Co. v. 
Dominican Sisters, 102 Or. 314, 202 
P 554. 

Pa.—Dyer v. Wallace, 264 Pa. 169, 
107 A 754; O’Kane v. Murray, 252 
Pa, 60, 97 A 94; Burrows v. Carson, 
244 Pa. 6, 90 A 549 [aff 53 Pa. Super. 
488]; Philadelphia Tenth Nat. Bank 
v. Smith Consir. Co., 218 Pa. 581, 67 
A 872; Knelly v. Horwath, 208 Pa. 
487, 57 A 957; Wharton v. Real Est. 
Ines! Congis0n Pa. 6836 CA. 725,657 
AmSR 629; Lauman’s App., 8 Pa. 
473; Noll v. Swineford, 6 Pa. 187; 
Miller v. Fitz, 41 Pa. Super. 582; 
Kountz v. Consolidated Ice Co., 36 
Pa. Super. 639; Deichley’s Est., 35 
Pa. Super. 442; Wolf Co. v. Penn- 
sylvania R. Co., 29 Pa. Super. 439; 
Este v. Pennsylvania R. Co., 27 Pa. 
Super. 521; Law v. Levine, 13 Pa. 
Super. 152; Lofink v. Schuette, 14 Pa. 
Dist. 558; Wolf v. Pennsylvania R. 
Gos, 113 -Pa L-Dist.0791,1 30) Pay Co,-501; 
Crider v. McCafferty, 13 Pa. Dist. 
638; Stover v. Foltz, 13 Pa. Dist. 636; 
Beetem Lumber, etc., Co. v. Steger, 
44 Pa. Co. 681; Hurst v. Gusi, 44 Pa. 
Co. 447; Bevilacque v. Goldman, 42 
Pa. Co. 276; King v. Philadelphia 
First Brethren Church, 82 Pa. Co. 
288; Compton v. Sankey, 29 Pa. Co. 
25; Meek vy. Krumrine, 24 Pa. Co. 
506. ; 

Tex.—Lyon v. Elser, 72 Tex. 304, 
12 SW 177; Cameron v. Marshall, 65 
Tex. 7; Lee v. O’Brien, 54 Tex. 635; 
Lee v. Phelps, 54 Tex. 367; Fergu- 
son v. Ashbell, 53 Tex. 245; Tinsley 
v. Boykin, 46 Tex. 592; Burke 'v. 
Brown, 10 Tex. Civ. A. 298, 30 SW 
936; Cameron v. Terrell, (Civ. A.) 
36 SW 142; Whiteselle v. Texas Loan 


Agency, (Civ. A.) 27. SW 309; Mc- 
Creary v. Waco Lodge No. 70 I. O. 
OQ. F., -2. Tex. Unrep, Cas. 675. See 


Norton v. Elliott, (Civ. A.) 184 SW 
1096 (a person who has not taken the 
statutory steps to fix a lien is not 
entitled to have the contractor en- 
joined from turning over the com- 
pleted building to the owner; he 
cannot avoid the consequences of his 
failure by depriving the owner of 
the right to occupy the premises). 
Utah.—Volker-Scowcroft Lumber 
Co. v. Vance, 32 Utah 74, 88 P 896, 
125 AmSR 828; Eccles Lumber Co. v. 
Martin, 31 Utah 241, 87 P 713; Elwell 
v. Morrow, 28 Utah 278, 78 P 605; 
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the lien;** and a compliance with the statutory re- 
| quirements is necessary in order to acquire a valid 
and enforceable lien,®® but the same rule which 
makes this essential renders it unnecessary to take 


Morrison v. Willard, 17 Utah 306, 53 
P 832, 70 AmSR 784. ‘ 

Va.—Franklin St. Church v. Davis, 
85 ‘Va. 193, 7 SE 245; Shenandoah 
Valley R. Co. v. Miller, 80 Va. 821; 
Shackleford v. Beck, 80 Va. 573. 

Wash.—Brown v. Hunt, ete., Co., 
111 Wash. 564, 191 P 860; U. S. Sav- 
ings, ete., Co. v. Jones, 9 Wash. 434, 
37 P 666; Johnston v. Harrington, 5 
Wash. 73, 31 P 316. 

W. Va.—Hill Clutch Co. v. Inde- 
pendent Steel Co., 74 W. Va. 3538, 82 
SE 223; Wees v. Elbon, 61 W. Va. 380, 
56 SE 611; Mertens v. Cassini Mosaic, 
etc., Co., 53 W. Va. 192, 44 SH 241; 
Niswander v. Black, 50 W. Va. 188, 
40 SE 481; U. S. Blowpipe Co. v. 
Spencer, 40 W. Va. 698, 21 SE -769; 
McGugin v. Ohio River R. Co., 33 W. 
Va. 63, 10 SE 36; Stout v. Golden, 9 
W. Va. 231; Mayes v. Ruffners, 8 W. 
Va. 384. 


Wyo.— Wyman vy. Quayle, 9 Wyo. 
326, 63 P 988. 
Ont.—Wanty v. Robins, 15 Ont. 


474; Grant v. Dunn, 3 Ont. 376; Laes- 
ser v. Orechkin, 50 Ont. L. 331, 20 
OntWN 192, 64 DomLR_ 416; St. 
Clair Constr. Co., Ltd. v. Farrell, 49 
Ont. L. 201, 19 OntWN 503, 64 Dom 
LR 345. 

Que.—La Banque d’Hochelaga v. 
Stevenson, 9 Que. Q. B. 282. 

[a] “The essential reaquirements 
of the statute leading up to the at- 
taching of the lien must be complied 
with.” Acme Lumber Co. v. Modern 

Co., 214 Mich. 357, 360, 183 
NW 192 


{b] Property registered under 
Torrens Act.—Where it is sought to 
perfect a lien against property regis- 
tered under the Torrens Act, the re- 
quirements of that act as to me- 
chanics’ liens must be complied with. 
Hacken y. Isenberg, 210 Ill. A. 120. 

{c] Express agreement for me- 
chanic’s lien.—An express agreement 
in a mechanic’s contract that he 
should have a lien as provided by 
law will not create a lien until all 
the requirements of the statute are 
complied with. Cameren v. Marshall, 


65: /Lex: 7: 

[d] As t+ owner or third 
persons.—(1) “The failure of a me- 
chanic or contractor to perfect his 
lien, as provided by statute, vitiates 
the lien, not only as against thira 
persons, but, under our decisions, as 
against the owner himself.’”’ Okle- 
thorpe Sav., etc., Co. v. Morgan, 149 
Ga. 787, 792, 102 SE 528. (2) Where 
the lien is conferred or recognized 
by the corstitution of the state (see 
supra § 3), a compliance with stat- 
utes prescribing the method of per- 
fecting the lien, although unneces- 
sary as between the owner and claim- 
ants (De Bruin v. Santo Domingo 
Land, ,etesp Cosy Chex Ciys, A.) 94 
SW 654), (3) is necessary in order 
to make the lien operative as against 
third persons (Kinsey v. Spurlin, (Tex. 
Civ. A.) 102 SW 122) (4) without 
actual notice that material or labor 
was furnished (De Bruin v. Santo 
Domingo Land, ete., Co., supra). 

{e] The owner cannot waive (1) 
a statutory condition precedent to 
the attaching of a mechanic’s lien in 
favor of the contractor. Burnside v. 
O’Hara, 35) :Dll. A. 150. (2). ‘That sis; 
the owner cannot waive compliance 
with the statutory requisites for the 
establishment of a lien so as to let 
in claimants who have not complied 
with such requisites, and thus reduce 
the amount which would otherwise 
be recovered by those who have es- 
tablished their liens by complying 
with the statute. White v. Washing- 
ton School Dist., 42 Conn. 541. (3) 
Waiver of particular steps see infra 
§§ 183, 204, 247. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


iti 


§§ 179-181] 


any other step than is thus required.®® 
be at least a substantial compliance with the statu- 
tory requirements,*” and according to some authori- 
ties there must be a strict compliance,®® 
according to the weight of authority, a substantial 
compliance is sufficient,®® it being sometimes ex- 


pressly so provided by statute.®° 


[§ 180] B. Giving Notice to Owner®’—1. Other 
Notices Distinguished. The notice under considera- 
tion is a notice given to the owner by persons 
other than the contractor as a preliminary step in 
the perfection of a len on the property.°? 
to be distinguished from the notice, commonly called 
given to the owner by subcon- 


66 1 he) 
a ‘‘stop notice, 


86. Corbett v. Chambers, 109 Cal. 
178, 41 P 873. 

87. U. S.—Russell v. Hayner, 130 
Fed. 90, 64 CCA 424. 

Ark.—Arkmo Lumber Co. v. Cant- 
rell, 159 Ark. 445, 252 SW 901; Con- 
way Lumber Co. v. Hardin, 119 Ark. 
43, 177 SW 408. 


Fla.—Ramsey v. Hawkins, 78 Fla. 
189, 82 S 823; Langford v. -South 
Florida Lumber, etce., ‘Co., 63 Fla. 


484, 59 S 12; De Soto Nat. Bank v. 
Arcadia Electric Light, etc., Co., 59 
Fla. 479, 52 S 612. 

Iil.—Campbell v. Jacobson, 145 Il. 
389, 34 NE 39 [aff 46 Ill. "A. 287]; 
Sykes Steel Roofing Co. v. Bernstein, 
P56U LI. Ax. 25:00! 

Iowa.—Cooper v. Holmes, 195 Iowa 
868, 190 NW 936; Bernstein v. Alcorn, 
194 Iowa 1109, 190 NW 975 

Md.—Hermann v. Mertens, 87 Md. 


725, 39 A 618; Plummer v. Hcken- 
rode, 50 Md. 225; Hess v. Poultney, 
LOU Md 257.5" > 

INLD: ; ING uD) 
412, 128 NW 115, 30 LRANS 1219, 
AnnCas1912C §71. 

Okl.—Holland v. Robbins, 92 Okl. 
PAAR) PA BEAR be 

Or.—Christman v. Salway, 103 Or. 


666, 205 P 541. 

Pa.—Noll v. Swineford, 6 Pa. 187; 
Fenner v. Real Est. Trust Co., 13 
Pal Dist: /47; 29 Pa. Co. 329. 

Tex.—Tinsley  v. Boykin, 
592. 

Va.—F rancis v. Hotel Rueger, 
Va. 106, 99 SE 690. 

“There must be substantial observ- 
ance of the statutory requirements in 
order to perfect the lien.” Conway 
Lumber Co. v. Hardin, 119 Ark. 43, 
48, 177 SW 408. 

Tal “Every step prescribed by the 
statute must be shown to have been 
substantially followed.” Stoltze v. 
Hurd, 20 N. D. 412, 416, 128 NW 115, 
30 LRANS 1219, AnnCasi912C 871. 

[b] ‘‘Where the claimant is a sub- 
contractor it is especially appro- 
priate that a substantial compliance 
with the forms of thé law be insisted 
upon, for in that case the debt the 
owner is called upon to pay is not 
his own but that of the contractor.” 
Chicago Lumber, etc., Co. v. Wash- 
ington, 80 Kan. 613, 617, 103 P 80. 

88. Ga.—Oglethorpe Sav., etc., Co. 
v. Morgan, 149 Ga. 787, 102 SE 528; 
Gross v. Butler, 72 Ga. 187. 

Ill.—Eisendrath Co. v. Gebhardt, 
222 il. 113, 78 NE 22; Snitzler. v. 
Filer, 135 Ill. A. 61. 

Ind.—Williamson v. Shank, 41 Ind. 
A. 513, 83 NE.641. 

Mass.—Street Lumber Co. vy. Sulli- 


46° Tex. 
125 


van, 201 Mass. 484, 87 NE 905, 16 
AnnCas 354. 
Mich.—McClear v. McCain, 227 


Mich. 622, 199 NW 637; Carland v. 
United Engineering Co., 209 Mich. 
244, 176 NW 564. 

Mont.—Crane, etc., Co. v. Baatz, 


53 Mont. 438, 164P 533; Western Iron 
Works v. Montana Pulp, etc., Co., 30 
Mont. 550, 77 P 413. 

Oh.—Lapham v. Ramsford, 27 Oh. 
Cir, (CthIrs0: 

Pa.—O’Kane v. Murray, 252 Pa. 60, 
97 A 94; Schively v. Radell, 227 Pa. 
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but, 
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tractors, laborers, or materialmen for the purpose 
of acquiring a lien on the amount due or to become 
due the contractor.®* 
or recorded, °4 and is to be distinguished from the 
len claim or statement, sometimes termed a 
of lien,’’®> which is ‘required -of every claimant 


It is not required to be filed 


“‘notice 


regardless of whether he is a contractor, subcon- 


It is 


434, 76 A 209; Burger v. S. R. Moss 
Cigar Co., 225 Pa. 400, 407, 74 A 219 
[eit Cyc]; Fitzgerald-Speer Co. v. 
Hovwse-4 2357 Pay SDist., -388. Contra 
American Car, etce., Co. v. Alexandria 
Water Cos) 215" Pa. 520, “64> “A> 683; 
Este v. Pennsylvania R. Co., 27 Pa. 


Super. 521, 13 Pa. Dist. 451; Kilcul- 
len v. Schilling, 19 Pa. Dist. 475, 37 
Par @Oum soo: 


Que.—Kalmanovitch vy. Frank, 52 
Que. Super. 171. 

Strict or liberal construction of 
statutory requirements see supra § 
14. 

89. U. S.—Springer Land Assoc. v. 
Mord eee San Ss. 08s lo oC had 7.0; 42 
L. ed. 562; Flagstaff Silver Min. Co. 
ve (Collins, \ 104% Ui Sz 176; .26)) Lied? 
704; Davis v. Alvord, 94 U. S. 545, 
24 L. ed. 283; Withrow Lumber Co. 
v. Glasgow Inv. Co., 101 Fed. 863, 
42 CCA 61; In re Emslie, 98 Fed. 716 
[aff 102 Fed. 291, 42 CCA 350]; Rey- 
nolds v. Manhattan Trust Co., 83 Fed. 
593,27 CCA 620) 

Ala.—Long v. Pocahontas Coal Co., 
117 Ala. 587, 589, 23 S 526; Chandler 
y. Hanna, 73 Ala. 390. 

Ark.—McFadden v. Stark, 58 Ark. 
7, 22 SW 884; Buckley v. Taylor, 51 
Ark. 302, 11 SW 281. 

Cal.—Willamette Steam Mills Co. 
v. Kremer, 94 Cal. 205, 29 PB 633; 
Hagman v. Williams, 88 Cal. 
P_1111; Jewell v. McKay, A 
144, 23 P 139; Malone v. Big Flat 
Gravel: Min:'Go., 76 ‘Cal.. 578, 18 P 
772; Tredinnick v. Red Cloud Cons. 
Min. Co., 72 Cal. 78, 138 P 152. Contra 
Davis v. Livingston, 29 Cal. 283. 

Colo.—Cannon y. Williams, 14 Colo. 
21, 23) P-456, 

Md.—Reindollar v. Flickinger, 59 
Md. 469; Wehr v. Shryock, 55 Md. 
334. 

Mo.—Grace v. Nesbitt, 109 Mo. 9, 
18 SW 1118; De Witt v. Smith, 63 Mo. 
263; Oster v. Rabeneau, 46 Mo. 595; 
Fruin-Bambrick Constr. Co. v. Jones, 
60 Mo. A. 1; Bruns v. Braun, 35 Mo. 
A. 337; Hayden v. Wulfing, 19 Mo. A. 
353; Towner v. Remick, 19 Mo. A. 
205. 

Nebr.—Knutzen  v. 28 
Nebr. 591, 44 NW 1065. 

Nev.—Daly v. Lahontan Mines Co., 
39) Neve 1415. P 514" 158" P7285: 
Tonopah Lumber Co. v. Nevada 
Amusement Co., 30 Nev. 445, 97 P 


636. 

N. M.—Wegegs v. Kreugel, 28 N. M. 
24, 508 P 730; Ford v. Springer Land 
Assoc., SANE M. 37, 41 P 541 [overr 
Finane v. Las Vegas Hotel, etc., Co., 
3 N. M. 256, 5 P 725]; Post v. Miles, 
TPN EN ol to Lose EO SOE EOD DS avis 
Spiegelberg, 3 .N. M. 222, 5 P 529. 

N. Y.—Toop v. Smith, Sal Nice 
283, 73 NH 1113 [aff 87 App. Div. 241, 
84 NYS 326, and rearg den 182 N. pve 
502 mem, 74 NE 1126 mem]; Mahley 
v. German Bank, 52 App. Div. 131, 
64 NYS 1080; Moore v. McLaughlin, 
66 Hun 133, 21 NYS 55; Boyd v. Bas- 
sett, 16 NYS 10%; Foster v. Schneider, 
50 Hun 151, 2 NYS 875; Pearce v. 
Knapp, 71 Mise. 324, 127 NYS 1100; 


Hanson, 


Kealey v. Murray, 15 NYS 403; 
Schwartz v. Allen, 7 NYS 5. 
Okl.— Ferguson Vv. Stephenson- 


tractor, laborer, 
be filed or recorded.** 
from the notice of filing required by some statutes.°8 

[§ 181] 2. Object. 
owner of an intention to claim a lien is for the 
benefit®® and protection! of the owner; it is in- 


or materialman,®® and which must 
Also it is to be distinguished 


A statutory notice to the 


Brown Lumber Co., 14 Okl. 148, 77°P 


184; Blanshard v. Schwartz, 7 Okl. 
23, 54 PB 303. 
Or.—McCormack v. Bertschinger, 


237 P 3638; Christman v. Salway, 103 
Or: 666,-205 PR 641. 

Tex.—Warner Hl. Mfg. Co. v. Mav- 
erick, 88 Tex. 489, 30 SW 4387, 31 SW 
353, 499 [rev (Civ. A.) 28 SW 405]; 
Pool v. Wedemeyer, 56 Tex. 287; 
Lee-v O'Brien! 54) Texi4635 + Lee® v. 
Phelps, 54 Tex. 367; Ferguson v. 
Ashbell, 53 Tex. 245; Whiteselle v. 
Texas Loan Agency, (Civ. A.) 27 SW 
309. Contra Odum y. Loomis, 1 Tex. 
Ao Civ tCass S524. 

Va.—Gilman vy. Ryan, 59 Va. 494, 
28 SE 875; Taylor v. Netherwood, 91 
Va. 88, 30 SB 888; Franklin St. 
Church’ v. Davis, 85 Va. 193,,7 SE 245. 

Wash.—Merchant v. Humeston, 2 
Wiashiel 43:3 P9036 

W. Va. —Rainey v. Freeport Smoke- 
less Coal, ete., Co., 58 W.: Va. 381; 52 
SE 473; U. Ss. Blowpipe Cot we Spen- 
cer, 40 WwW. Va. 698, 21 SE 769; Mayes 
v. Ruffners, 8 W. Va. 384. 


Wyo.—Wyman vy. Quayle, 9 Wyo. 
326, 63 P 988. 
ig han-—Robock v. Peters, 13 Man. 
Sask.—Beaver Lumber Co., Ltd. v. 


Juen, 16 Sask. L. 1386, [1923] 1 Dom 
ERY AO L923 Th 8 WestWkly 774; 
Manitoba Bridge, etc., Works, Ltd. v. 
Gillespie, 7 Sask. L. 208, 20’ DomLR 
524, 29 WestLR 394. 

[a] A literal compliance (1) with 
the statute is not required. Arkmo 
Lumber Co. v. Cantrell, 159 Ark. 445, 
252 SW 901; Conway Lumber Cotas 
Hardin LSM Arky (43.5077 S Wea 408s 
(2) ‘When the controversy is be- 
tween the holder of the lien and the 
proprietor of the land, an exact com- 
pliance with the statute at all points 
is not indispensable.” Anderson v. 
Seamans, 49 Ark. 475, 479, 5 SW 799. 

90. Dwelle-Kaiser Co. v. Niagara 
County, 103 Misc. 460, 171 NYS 361; 
Krause v. Brunett, 73 Misc. 428, 130 
NYS 1086; Nobbs vy. Canadian Pac. 
Ra Co: (Sask. ) 6 WestWkly 759. 

91. Notice to owner: 

As affecting payments by owner to 

contractor see infra § 468. 
Statement as to, in lien, claim, 

statement see infra § 259. 


or 


92. See infra §§ 181, 182, 184, 190. 

93. See supra § 175. 

94. Gilman v. Gard, 29 Ind. 291. 

95. See infra § 201. 

96. See infra ss, Any 202. 

97. See infra § 2 

98. See infra § 316. 

99. Janvrin v. Powers, 79 N. H. 
44, 104 A 252; Stimson Mill Co. v. 
Feigenson Engineering ‘Co. 100 
Wash. 172, 170° P 573. 

Li) Vanvrin “vi Powers, 379" Ne oH. 


44, 104 A 252; Texas Builders’ Sup- 
ply Co. v. Beaumont Constr. Co., (Tex. 
Civ. A.) 150 SW 770; Hays v. Monte- 
sano Mill Co., 85 Wash. 604, 148 P 
8 


[a] “The real purpose of the 
notice is to protect the owner against 
being compelled to pay for the Same 
material or labor a second time.’ 
Hartwick Lumber Co. vy. Chonoski, 
216 Mich. 424, 428, 185 NW 774. 
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tended to furnish him information? and enable him 
to take steps to guard himself against loss.* 
[§ 182] 3. Necessity—a. In General. As a gen- 


2. Ramsey v. Hawkins, 78 Fla. 
189, 82 S 823; Ott v. Duplan Silk 
Corp., 271 Pa. 322, 114 A 630; Will- 


son v. Canevin, 226 Pa. 362, 75 A 
666. ‘ 
3. U. S.—Brooks v. Burlington, 


ete., R. Co., 101 U. S. 443, 25 L. ed. 
1057. 

Fla.—Ramsey v. Hawkins, 78 Fla. 
189, 82 S 823. 

Til.—Cary-Lombard Lumber Co. Vv. 
Fullenwider, 150 Ill. 629, 87 NE 899; 
American Radiator Co. v. Blakie, 165 

ll. A. 404. 

7 Ind.—Neeley v. Searight, 113 Ind. 

16, 15 NE 598. 

a Ohoketcdey v. Plitt, 84 es 233 
Kansas City Pump Co. v. rooman, 
174 Mo. A. 63, 160 SW 48; Fruin- 
Bambrick Constr. Co. v. Jones, 60 Mo. 


Ay ott vy. Duplan Silk Corp., 271 
Pa, 322, 114 A 630; Schuchert v. 
Canevin, 226 Pa. 369, 75 A 668; Wil- 
son v; Canevin, 226 Pa. 362, 75 A 
666; Compton v. Sankey, 13 Pa. Dist. 
535, 29 Pa, Co. 25. ’ 

Tex.—Johnson v. Amarillo Impr. 
Co., 88 Tex. 505, 31 SW 503; Brene- 
man v. Beaumont. Lumber Co., 12 
Tex. Civ. A. 517, 34 SW 198.’ 

Va.—Shenandoah Valley R. Co. v. 
Miller, 80 Va. 821. 

Wis.—Chandler Lumber Co. v. 
Fehlau, 137 Wis. 204, 117 NW 1057, 
Mark Paine Lumber Co. v. Douglas 
County Impr. Co., 94 Wis. 322, 68 
NW 1013. , 

4  Ark.—Leifer Mfg. Co. v. Gross. 
93 Ark. 277, 124 SW 1039. 

Conn.—Hill v. Mathewson, 56 Conn. 
323, 15 A 368; Kinney v. Blackmer, 


55 Conn. 261, 10 A 568; White v. 
Washington School Dist., 42 Conn. 
541; Hooker v. McGlone, 42 Conn. 
95. 


Dak.—MeMillan vy. Phillips, 5 Dak. 
294, 40 NW 349. ‘ . 

Fla.—Mullikin v. Harrison, 53 
Fla. 255, 44 S 426; Futch v. Adams, 
AT Fla. 257, 36 S 575; Scott v. Hem- 
pel, 33 Fla. 313, 14 S 840. 

Ga.—Reaves v. Meredeth, 123 Ga. 
444, 51 «SE 391, 120 Ga. 727, 48 SE 
199; Sparks v. Dunbar, 102 Ga. 129, 
29 SE 295. F 

Ill.—Mantonya v. Reilly, 184 Ill. 
183, 56 NE 425; Torrance v. Bouton, 
96 Ill. A. 475; Jones v. Carey-Lom- 
bard Lumber Co., 87 Ill. A. 533;, Mc- 
Grath v. Donaldson, 87 Ill. A. 269; 
Standard Radiator Co. v. Fox, 85 Ill. 
A. 389; Mantonya v. Reilly, 83 Ill. 
A, 275; Green, etc., Lumber Co. v. 
Bain, | We Ld. Ay Ly. ; 

Ilowa.—Lounsbury v. Iowa, etc., R. 
Co., 49 Lowa 255. 

La.—Stewart v. Christy, 15 La. 
Ann, 325. 

Md.—Richardson v. Saltz, 127 Md. 
388, 96 A 524; Conway v. Crook, 66 
Md. 290, 7 A 402. 

. Mo.—L. J. Mueller Furnace Co. v. 
Dreibelbis, (A.) 229 SW 240. 

Mont.—Whiteside v, lLebcher, 7 
Mont: 473, 17 P 548. 

Nev.—Coscia v. Kyle, 15 Nev. 394. 

N. J.—Beckard v. Rudolph, 68 N. 
J. Eq. 315, 59 A 253; Bayonne Bldg. 
Assoc. No. 2 v. Williams, 59 N. J. 
Eq. 617, 43 A 669; Ter Knile vy. Red- 
dic, (Ch.) 39 A 1062. 

N. C.—Clark v. Edwards, 119 N. C. 
115, 25 SH 794; Pinkston vy. Young, 
104 N. C. 102, 10 SE 1388. 

Oh.—Varn Cleve Glass Co. v. Wame- 
link: 20%Oh, Cir; (\Ct/b10,. 10) Oh, (Cir) 


Dee. 12. 

Okl.—Ryndak v. Seawell, 13 Okl. 
Goda nie) ender Os 

Pa.—Wheeler v. Pierce, 167 Pa. 416, 
31 A’ 649, 46 AmSR 679; Best v. 
Baumgardner, 122 Pa. 17, 15 A 691, 
1 LRA 356; Collins yv. Pennsylvania 
R. Co., 29 Pa. Super. 547; Este v. 


Pennsylvania R. Co., 27 Pa. Super. 
521; Getz vy. Brubaker, 25 Pa. Super. 


MECHANICS’ LIENS 


303; Mehl v. Fisher, 13 Pa. Super. 
330; German Fairhill Bldg. Assoc. 
No. 2 v. Heebner, 3 Pa. Super. 643; 
Wolf v. Pennsylvania R. Co., 13 Pa. 
Dist. 791, 30 Pa. Co. 501; West Ches- 
ter v. Sahler, 8 Pa. Co. 656; Dreibelbis 
Vv. scazhnoltz, °8 “Pa. Co 6555 “Roth Vv. 
Hobson, 5 Pa. Co, 17; McKeever v. 
Albert, 4 Pa. Co. 251; Foster v. Mon- 
tanye, 7 Kulp 14. Contra under spe- 
cial statute applicable to Clarion 
epupey: Wettling v. Kelly, 25 Pa. Co. 


Tenn.—Bird vy. Southern Surety 
Co., 139 Tenn. 11, 200 SW 978; Mc- 
Leod v. Capell, 7 Baxt. 196; Shelby 
v. Hicks, 5 Sneed 197. 

Tex.—Texas _.Glass, etc.,, “Co. “Vv. 
Crowdus, 108 Tex. 346, 193 SW 10%z 
[mod (Civ. A.) 147 SW 620]; Thomp- 
son v. Kleinman, (Civ. A.) 259 SW 
593; Atkinson v. Jackson, (Civ. A.) 
259 SW 280;'Hess v. Denham Lumber 
Corn(Civ. A.) 218, SW 162: James vs 
St. Paul’s Sanitarium, 24 Tex. Civ. 
A: 664, 60 SW 322. 

Utah.—Sierra Nevada Lumber Co. 
v. Whitmore, 24 Utah 130, 66 P 779. 

W. Va.—Pittsburgh Steel Products 
Co. v. Huntington Masonic Temple 


| Assoc., 81 W. Va. 222, 94 SE 127. 


Alta.—Calgary v. Dominion Radi- 
ator Co., 56 Can. S. C. 141, 40 DomLR 
65, [1918]. 1 WestWkly 137 [allow- 
ing app 11 Alta. L. 532, 35 DomLR 
410, [1917] 2 WestWkly 974] (de- 
cided under the Alberta statute as 
amended in 1908). Formerly the 
statute did not require notice. Ross 
v. Gorman, 1 Alta. L. 516. 

Que.—Kalmanovitech vy, Frank, 52 
Que. Supér. 171; Duncan Co. v. Des- 
jardins, 51 Que. Super. 71. 

Newfoundl.—Lynch vy. Trainor, 7 
Newfoundl. 744. 

[a]. The words “file with the 
owner,’ as used in a statute, “are 
equivalent to the words ‘give notice 
to the owner,’ or ‘serve notice upon 
the owner.’ The word notice is used 
in the statute interchangeably with 
the words file with the owner, and 
they mean practically the same 
thing.” Williams, etc., Co. v. Bailey, 
68 W. Va. 681, 682, 70 SE 696. 

[b]. In Indiana (1) actual notice 
to the owner was at one time re- 
quired by statute. Young v. Berger, 
132 Ind. 530, 32 NE 318; Adams vy. 


Shaffer, 132 Ind. 331, 31 NE 1108; 
Hubbard v. Moore, 132 Ind. 178, 31 
NE 534; Newhouse v. Morgan, 127 


Ind. 436, 26 NE 158; Albrecht v. C. 
C. Foster Lumber Co., 126 Ind. 318, 
26 NE 157; Caylor v. Thorn, 125 Ind. 
201, 25 NE 217; Shafer v. Archbold, 
116 Ind. 29, 18 NE 56; Neeley v. Sea- 
right, 113 Ind. 316, 15 NE 598; Vin- 
ton v. Builders, etc., Assoc., 109 Ind. 
351, 9 NE 177; Crawfordsville v. 
Brundage, 57 Ind. 262; Green v. 
Green, 16 Ind. 253, 79 AmD 428; 
Beaver v. Wilkinson, 9 Ind. A. 693, 
37 NE 188; Specter v. Kimball, etc., 
Stone Co., 7 Ind. A, 157, 34 NE 452. 
(2) But the statute imposing the re- 
quirement was repealed. Taylor v. 
Dahn, 6 Ind. A. 672, 34 NE 121, 51 
AmSR 312. 

5 Ala.—Trammell v. Hudmon, 86 
Ala. 472, 6 S 4. 

Ark.—Leifer Mfg. Co. v. Gross, 93 
Ark. 277, 124 SW 10389; Basham v. 
Toors, 51 Ark. 309, 11 SW 282. 

Cal.—Davis v. Livingston, 29 Cal. 
283. 

Dak.—McMillan y. Phillips, 5 Dak. 


294, 40 NW 349. 

Ga.—Sparks v. Dunbar, 102 Ga. 
129, 29 SE 295; Bullard v. Dudley, 
101 Ga. 299, 28 SE 845; New Ebenezer 
Assoc. v. Gress Lumber Co., 89 Ga, 
125, 14 SE 892; Pou y. Covington, 
etc., R. Co., 84 Ga. 311, 10 SE 744. 

Ill.—Ryerson v. Smith, 152 Ill. 641, 
38 NE 1032; Shaw v. Chicago. Sash, 
etc., Mfg. Co., 144 Ill. 520, 33 NE 
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eral rule a person other than the principal con- 
tractor,‘ such as a subcontractor® or materialman,® 
who wishes to acquire a lien, is required by stat- 


870; Butler v. Gain, 128 Ill. 23, 21 
NE 350 [aff 29 Ill, A. 425]; Davis v. 
Rittenhouse, ete., Co., 92 Ill, A. 341 
{aff in part and app dism in part 191 
Ill. 372, 61 NE 76); McGrath v. Don- 
aldson, 87 Ill. A. 269; Green, etce., 
Lumber “Co; vVerbain, 77 Til VAS Su7; 
O’Brien v. Graham, 33 Ill. A. 546; 
Legnard v. Armstrong, 18 Ill. A. 549. 

Ind. T.—Campbell v, Cameron, 5 
Ind. T. 323, 82 SW 762. 

Ky.—Kinsy v. Eilerman, 110 Ky. 
948, 62 SW 1009, 23 KyL 913; Vass v. 
Otting, 58 SW 433, 22 KyL 551; Hall 
v. O’Donnell, 3 Ky. Op. 495. 

Mo.—Davis v. Schuler, 38 Mo. 24; 
Speilman v. Shook, 11 Mo. 340; Miller 
v. Hoffman, 26 Mo. A, 199; Hewitt v. 
Truitt, 23 Mo. A. 448; Henry v. Bun- 
ker, 22 Mo. A. 650. 

Mont.—Whiteside v. Lebcher, 7 
Mont. 473, 17 P 548. 

N. H.—Bixby v. Whitcomb, 69 N. 
H. 646, 46 A 1049; Eastman v. New- 
man, 59 N. H. 581. 

N. C.—Payne v, Flack, 152 N..C. 
600, 68 SE 16. 

N. D.—North Dakota Lumber Co. 
v. Bulger, 19 N. D. 516, 125 NW 883. 

Oh.—Van Cleve Glass Co. v. Wame- 
link, 20 Oh. Cir. Ct. 510, 10 Oh. Cir. 
Dec. 12; McCune v. Snider, 18 Oh. 
Cir. Ct. 24, 9 Oh. Cir. Dec. 572; Wat- 
kins’ :vi- Shaw, 7 (Oh; -Gir Ct. 415,74 
Oh, Cir. Dec. 660. 

Pa.—Expanded Metal Fire-Proofing 
Co.v. Delp; 24% Pal 337,793, A 4965 
Hall v. Blackburn, 173 Pa. 310, 34 A 
18; Strawick v. Munhall, 139 Pa. 163, 
21 A 151; Groezinger v. Ostheim, 135 
Pa. 604, 19 A 949; Best v. Baum- 
gardner, 122 Pa. 17, 15 A 691, 1 LRA 


356; Miller v. Fitz, 41 Pa. Super. 
582; Keely v. Jones, 35 Pa. Super. 
642; Langenheim v. Anschutz-Brad- 
berry Co., 2 Pa. Supe 285; Mans- 


field v. Ocipa, 28 Pa. Dist. 121; Field 
v. Justice, 22 Pa. Dist. 805; Keel v. 
Rhoads, 17 Pa.> Dist...139, 34-Pa. Go. 
159; L. L. Lord Co. v. O’Brien, 16 Pa. 
Dist. 965, 33 Pa. Co. 524; Sinnott v. 
Beard, 14 Pa. Dist. 619; Lofink v. 
Schuette, 14 Pa. Dist. 558; Crider v, 
McCaffrey, 13 Pa. Dist. 638; Stover 
v.. Foltz, 13 :Pa. Dist. 636, 29. Ba. Co 
479; Moss v. Greenberg, 3 Pa. Dist. 
247; Beatem Lumber, etc., Co. v. 
Steger, 44 Pa. Co. 681; Meek v. Krum- 
rine, 24 Pa. Co. 506; East Side Bank 
v. Columbus Tanning Co., 15 Pa. Co. 
20; .Purvis; v., Ross.41 26 PasCo—1933 
Dreibelbis v. Seazholtz, 8 Pa. Co. 655;. 
Foster v. Montanye, 7 Kulp 14. 

R. I.—Tingley v. White; 17 R. I: 
533, 23 A 100; Newell v. Campbell 
Mach?) Go. a2, Rv's olds 220), AgaliS 8 

Tenn.—Ragon v. Howard, 97 Tenn. 
334, 37 SW 136; Green v. Williams, 
92 Tenn. 220, 21 ‘SW 520, 19 LRA 478; 
Reeves v. Henderson, 90 Tenn. 521, 
18 SW 242; Shelby v. Hicks, 5 Sneed 
197; Brown v. Crump, 2 Swan. 531. 

Tex.—Herring-Hall-Marvin Co. v. 
Kroeger, 23 Tex. Civ. A. 672, 57 SW 
980; Padgitt v. Dallas Brick, etc., 
Co.,. (Civ. A.) 51 SW 529. 

Va.—Taylor v. Netherwood, 91 Va., 
88, 20 SE 888; Shenandoah Valley R 
Co. v. Miller, 80 Va. 821. 

Wis.—Chandler Lumber (Co. v. 
Fehlau, 137 Wis. 204, 117 NW 1057; 
Scott_v. Christianson, 110 Wis. 164, 
85 NW 658; Rosholt v. Corlett, 106 
Wis, 474, 82 NW 305; Charles Baum- 
bach Co. v. Laube, 99 Wis. 171, 74 
NW 96; Brown, ete., Co. v. Trane, 98 
Wis. 1, 73 NW 561; Mark Paine Lum- 
ber Co. v. Douglas County Impr. Co., 
94 Wis. 322, 68 NW 10138; Dorestan v. 
Krieg, 66 Wis. 604, 29 NW 576. 

6 Fla.—Reed v. Southern Lum- 
ber, etc., Co., 73 Fla. 886, 75. S 29. 

Md.—Richardson vy. Saltz, 127 Md. 


Mass.—Webber Lumber, etc., Co. 
v. Erickson, 216 Mass. 81, 102 NE 
940; Donnelly v. Butler, 216 Mass, 41, 


888, 96 A 524, 


a a ee eae 
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ute to give the owner notice that he has furnished 
‘labor or materials for which he has not been paid 


-and intends to claim a lien. On 


persons who contract directly with the owner’ or 
his duly authorized agent® are not as a rule re- 
quired by statute to give any notice; but under a 
few statutes the rule is otherwise.® 
'of the jurisdictions wherein a notice is necessary 
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the other hand, 
both labor 


Also, in a few 


to acquire a lien for materials furnished,’? no notice 


'102 NE 917; Thornley v. J. C. Walsh 
_ Co., 207 Mass. 62, 92 NE 1007; Martin 
v. Stewart, 204 Mass. 122, 90 Ni 587; 
Street Lumber Co. v. Sullivan, 201 
Mass. 484, 87 NE 905, 16 AnnCas 354; 
‘French v. Hussey, 159 Mass. 206, 34 
ae 362; Robbins v. Blevins, 109 Mass. 

19. 

Or.—Boise-Payette Lumber Co. v. 
Dominican Sisters, 102 Or. 314, 202 P 
554. At one time the statutes did 
not require notice. Ainslie v. Kohn, 
"AG VOr. +863," 19). Pwo: 

Tex.—Texas Glass, ete, Co. v. 
Crowdus, 108 Tex. 346, 193 SW 1072 
mod (Civ. A.) 147 SW -620]; Paris 
irst Nat. Bank v. Lyon-Gray Lum- 
ber - Coha(Civ. A.) 194 —-SW 1146; 
Texas Builders’ Supply Co. v. Beau- 
ors Constr. Co., (Civ. A.) 150 SW 
70. 

Wash.—Baker v. Yakima Valley 
' Canal Co., 77 Wash. 70, 187 P 342. 

B. C.—Sickler v. Spencer, 17 B. C. 

41, 19 WestLR 557. 
'  Que.—Lebeuf v. St. Augustin, 33 
Que. K. B. 565; W. Rutherford, etc., 
“GCo., Ltd. Vv “Racicot,. 19, Que. K. B. 
428; Carriere v. Sigouin, 18 Que. K. 
B. 176; L’Allier vy, Sauvageau, 30 Rev 
LegNS 491. 

7 U. S—American Tan Co. v. 
Continental, ete., Bank, 3 F. (2d) 12z. 

Ala.—Wahouma Drug Co. v. Kirk- 
patrick Sand, ete., Co., 187 Ala. 318, 
ees 825; Seibs v. ‘Engelharat, 78 Ala. 
' Ark. —Hess v. A. L, Ferguson Lum- 
ber (Cos, g165 Ark. 240, 244 SW 5; 
Malone v. Holly Grove Lumber Co.. 
148 Ark, .242, 229 SW 716; Leifer 
Mfg. Co. v. Gross, 93 Ark. 277, 124 
SW 10389. 

Ga.—Sparks v. Dunbar, 102 Ga. 129, 


29 SH 295; New Bbenezer Assoc. v. 
eens Lumber Co., 89 Ga. 125, 14 SE 


Ill.—Carey-Lombard Lumber Co, v. 
Jones, 187 Ill. 203, 58 NE 347 [rev 
87 Ill. A. 583]; Builders’ Supply, etc., 
Co. v. Eggmann, 190 Ill. A. 572; La 
Crosse Lumber Co. v. Grace M. HE. 
Church, 180 Ill. A. 584; Le Forgee v. 
Colby, 69 Ill. A. 443. 

Mass.—Reardon v. Ashman, 219 
Mass. 463, 107 NE 422; Anderson v. 
Berg, 174 Mass. 404, 54 NE 877; 
Whitford v. Newell, 2 Allen 424. 

Mich.—Lamont v. Le Fevre, 96 
Mich. 175, 55 NW 687. 


Miss.—Delta Lumber Co. v. Wall, 
119 Miss. 350, 80 S 782. 

Mo.—Henry v. Plitt, 84 Mo. 237; 
Squires y. Fithian, 27 Mo. 134. 

N. H.—Janvrin v. Powers, 79 N. 
H. 44, 104 A 252. 

Okl.— Ryndak v. Seawell, 13 Okl. 


737, 76 P 170. 
Or.—Boise-Payette Lumber Co. v. 
pe lniean Sisters, 102 Or. 314, 202 P 


Pa.—Stormfeltz’s App., 135 Pa. 604, 
19 A 950; Stoner’s App., 135 Pa. 604, 
19 A 949: Humphreville v. Engle, 28 
Pa. Dist. 1019; Sinnott v. Beard, 14 
Pa. Dist. 619; Crider v. McCafferty, 
13 Pa. Dist. 6388; Compton v. Sankey, 
i397 Par Dist.wb3hy 295 Par2 Coy 255 17 
Dauph. Co. 215; Beetem Lumber, etc., 
Co. v. Steger, 44 Pa. Co. 681; 
Mock v. Roscoe, 9 Del. Co. -286; 
Hoopes v. Greer, 9 Del. Co. 162. Com- 
pare McKeever v. Albert, 4 Pa. Co. 
251 (holding otherwise, under the 
act of June 17, 1881, as to an em- 
ployee of the owner, the owner not 
letting out the work by contract but 
employing laborers and mechanics 
directly, and the statute requiring a 
notice of persons other than the orig- 
inal contractor). 


R. I.—Poole v. Fellows, 25 R. I. 
64, 54 A 772, 

S. C._-Matthews v. Mouts, 61 S. C. 
385, 39 SE 575. 

Tenn. —Ragon v. Howard, 97 Tenn. 
334, 37 SW 136. 

Wash.—Brace, etc., Mill Co. v. Bur- 
bank, 87 Wash. 356, 151 P 8038, Ann 
Cas1917E 739. 

W. Va.—Biddle Concrete Co. v. Mc- 
Olvin, 90 W. Va. 760, 111 SE 843. 

Wis.—Dorestan v. Krieg, 66 Wis. 
604, 29 NW 576. 

B. C.—Gidney v. Morgan, 16 B. ee 
18, 16 WestLR 123. 

Que.—Letellier de St. Just v. Blan- 
chette, 21 Que. K. B. 1; Waxman v. 
Girouard, 59 Que. Super. 185; Duncan 
v. Brunelle, 10 Que, Pr. 268. 

[a] Applications of rule.—(1) 
Where a materialman furnished ma- 
terials for a building on the basis of 
a letter from the owner to the ma- 
terialman requesting him to do so 
and promising payment, he is an 
original contractor, and he need not 
give the notice required of subcon- 
tractors. Wahouma Drug Co. v. Kirk- 
patrick Sand, etc., Co., 187 Ala. 318, 
65 S 825. (2) Where a materialman 
furnished materials for a _ building 
to the contractor on the owner's or- 
der, and on the contractor’s becom- 
ing unable to pay for more lumber 
the owner told the materialman to 
continue supplying materials, the 
materialman could have a lien on the 
building for such lumber without giv- 
ing the statutory notice. Miller v. 
Schober, 111 Wash. 631, 191 P 800. 
(3) When an owner resiliates his con- 
tract with his contractor, and con- 
tinues the work of construction him- 
self, employing the same workmen, 
he is considered as being substituted 
for the contractor and as working 
on his own account. In these cir- 
cumstances one of the workmen can 
acquire a lien without giving notice. 
Temple Baptist Church v. Perras, 48 
Que. Super. 84. (4) Where an indi- 
vidual undertakes to construct a 
building on his own property in the 
name of a construction company 
which does not exist but is really the 
individual, those who furnish ma- 
terial are original contractors -and 
not required to give notice as re- 
quired of subcontractors. Marshall 
v. Butler, 174 Ill. A. 502. (5) Where 
the contractor purchased material 
upon his own credit and in ms own 
name, and used the material in re- 
pairing a building, a notice to the 
owner from the materialmen from 
whom the contractor had purchased 
the material is not necessary to en- 
title the contractor to a lien for the 
materiais used in making the repairs. 
McPherson vy. Jarvis, 106 Wash. 486, 
180 P 415. 

[b] Member of firm.—(1) It has 
been held that where an owner of 
property ordered materials in behalf 
of a firm of which he was a member, 
he was a. purchaser thereof, within 
the exception of Mass. Pub. St. c 191 
§ 3, requiring notice in writing of an 
intention to claim a lien to be given 
the owner of the property “if such 
owner is not the purchaser.” Fletcher 
v. Stedman, 159 Mass. 124, 34 NE 
183. (2) But in other jurisdictions 
it has been held that a contract with 
a firm of which the owner is a mem- 
ber does not dispense with the neces- 
sity of giving the statutory notice to 
the owner as owner. Remdollar vy. 
Flickinger, 59 Md. 469. 

{[c] Failure to file principal con- 
tract.—(1) Under § some - statutes, 


without giving notice.'® 
of a few jurisdictions, a notice was necessary in 
the case of an improvement consisting of repairs, 
alterations, or additions,'4 but not in the case of 
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is necessary to acquire a lien for labor performed ;1* 
and under a statute applicable only to a person 
merely furnishing materials,!* a person furnishing 
and ‘materials 


is entitled to a lien 
Under the former statutes 


where the. principal contract is not 
made and filed as required, persons 
other than the principal contractor 
who have furnished labor or ma- 
terials are deemed to have done so at 
the special instance of the owner 
(see supra § 133) and the statutory 
notice to the owner is not necessary 
to entitle them to a lien. Davies- 
Henderson Lumber Co. v. Gottschalk, 
Si JCal. §6412522 yPH860; oiellores vv. 
Howes, 81 Cal. 170, 22 P 509, 6 LRA 
588; Great Western Sugar Cou. 
F. H. Gilerest Lumber Co., 25 Colo. 
A. 1, 10,136 P5538. .(2) Also, a notice 
is unnecessary where the contract is 
not within the statute requiring filing 
on account of the contract price being 
tess than the amount specified in the 
statute. Great Western Sugar Co. v. 
ik. H. Gilcrest . Lumber Co., supra. 
(3) ‘Prior to the act of 1889 the 
sub-contractor was required to give 
notice of an intention to claim a lien 
with no exception as to amount of 
the contract.” Great Western Sugar 


Co. v. F. H. Gilcrest Lumber, Co., 
supra. 

8 Ark.—Arkmo Lumber Co.  v. 
Cantrell, 159 Ark, 445, 252 SW 901. 

Ss. C.—-Snipes Vv. Horton, 12:9), S0 Geel, 
123° SH) 3213) - 

Tenn.—Jonte v. Gill, (Ch. A.) 39 
SW 750. 


Wash.—Spokane Valley Lumber, 
etc., Co. v. Dawson, 94. Wash. 246, 
161 P 1191 [expl Hays v. Montesano 
Mill Co., 85 Wash. 604, 148 P--881]. 

W. Va.—Biddle Concrete Co. v. 
MecOlvin, 90 W. Va. 760, 111 SE 843. 

[a] The builder or contractor is 
not the agent (1) of the owner within 
the meaning of the rule. Richardson 
v. Saltz, 127 Md. 388, 96 A 524; Wil- 
liams, etc., Co. v. Bailey, 68 W. Va. 
681, 70 SE 696. (2) Agency of con- 
tractor for owner generally see su- 
pra § 163. 

{b]. Agent exceeding authority.— 
(1) Where a materialman is put on 
notice that the owner’s agent can 
purchase for cash only, and the ma- 
terials are charged to the agent, 
without notice to the owner being 
shown, the materialman does not ac- 
quire a lien against the owner. 
Gulf Iron Works y. Gandy, 70 Fla. 
306, 70 S 366. (2) Where an archi- 
tect was without authority to bind 
the owner for materials not covered 
by the building contract,.a material- 
man, not giving the statutory notice, 
has no lien on the theory that the 
sale was direct, and no_notice is nec- 
essary. Stimson Mill Co. v. Feigen- 
son Engineering Co., 100 Wash. 172, 
170. P 573. 

9. Grainger v. Riley, 201 Fed. 901, 
120 CCA 415 (decided under Ky. St. 
§ 2463, as amended by Sess. L. [1910] 
c 64); Interior Woodwork Co. v. 
Jahn, 163 Wis. 193, 157 NW 772. 

10. See Massachusetts cases supra 
note 6. \ 

11. Donnelly v. Butler, 216 Mass. 
41, 102 NE 917; Moore v. Erickson, 
158 Mass. 71, 32 NE 1031; Ellenwood 
v. Burgess, 144 Mass. 534, 
755; Gale v. Blaikie, 126 Mass. #74; 
Robbins v. Blevins, 109 Mass. 219. . 

12. See cases infra note 13. 

13. Fitzgerald v. Williamson, 18 
B. C. 322, 12 DomLR 691, 25 WestLR 
82, 4 WestWkly 1251; Irvin v. Vic- 
toria Home Constr., ete., Co., 18 B. C. 
318, 12 DomLR 637, 25 WestLR 79, 
4 WestWkly 125. 

Labor and materials included in 
entire contract see supra § 126. 

14. Hall v. Blackburn, 173 Pa. 310, 


°84 A 18; Wheeler v. Pierce, ‘167 Pa. 
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a new structure.> Under a few statutes, notice 
need be given to the owner only when he is under 
a personal contractual obligation to pay;'® and 
under a number of statutes a notice by claimant 
to the owner is necessary when, and only when, 
the contractor has not furnished the owner with a 
statement of the names of the subcontractors, em- 
ployees, and materialmen and the amounts due 
each,'? or where he has furnished such a state- 
ment but it is insufficient to comply with the stat- 
ute,8 or the name of claimant is omitted there- 
from.!® The institution of a suit within a specified 
period of time dispenses with the necessity of notice 
under some statutes,?° but the filing of an inter- 
vening petition does not dispense with notice under 
other statutes.21_ One notice is sufficient, although 
the material for which the lien is claimed may have 
been furnished under more than one contract.” 
However, a notice given by one claimant is not avail- 
able as a basis of a lien of another claimant.”* 

[§ 183] b. Waiver or Excusa.?* Some courts take 
the view that the statutory notice, being for the 
benefit of the owner,?> may be waived by him.”® 
Other courts, however, hold that the owner cannot 
waive a failure to give notice in the mode pre- 


416, 31 A 649, 46 AmSR 679; Groe- 


MECHANICS’ LIENS 


plies Corp. v. Jones, 174 N. C. 57, 93 


ek a Tae. 
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[§§ 182-184 


scribed so as to make the lien a valid one as against 
other lien claimants2? or mortgagees.*® Still other 
courts, without deciding whether there can be a 
waiver of the statutory notice, have simply held that 
the facts relied on in particular cases did not 
constitute a waiver,?® or that they occurred after the 
expiration of the time for giving notice®® and 
hence could not operate to revive the right,*+ or 
that the agent in question was witHout authority 
to waive notice.*? Mere knowledge of the owner 
that a certain person is doing work or furnishing 
materials does not take the place of the statutory 
notice.?? Also a mere request from the owner to 
file a lien does not excuse failure to give notice, 
where the request was not acted on at the time.** 
[§ 184] 4. To Whom Given**—a, In General. The 
notice should be given to the owner of the prop- 
erty,®* that is, the person who was the legal owner 
at the time the contract was made or the materials 
were furnished.*7 Where. the notice is given to 
the person who appears by the public records to 
be the owner, the lien is not defeated because it 
subsequently appears that some other person is the 
real owner.*® However, it has been held that a 
pretended and fraudulent owner who holds the 


vy. Elizabeth City Hospital Co., 176 


zinger v. Ostheim, 135 Pa. 604, 19 A 
949; Boettiger v. Weber, 57 Pa. 
Super. 464; Malone v. Hosfeld, 53 Pa. 
Super. 134 [aff 21 Pa. Dist. 1055]; 
Clark v. Koplin, 6 Pa. Super. 462; 
German Fairhill Bldg. Assoc. No. 2 v. 


Heebner, 3 Pa. Super. 643; Uber v. 
McAfee, 2 Pa. Dist. 372; Meek v. 
Krumrine, 24 Pa. Co. 506; Chester 


City Presb. Church y. Conlin, 8 Del. 
Co., '(Pano135; 


15. Juniata Planing Mill Co. v. 
Saxton iron” Co: 12 'Pal. Dist, 0171. 
See Beetem Lumber, ete. Co. v. 


Steger, 44 Pa. Co. 681 (stating that, 
prior to the act of June 4, 1901, no- 
tice of intention to file liens was re- 
quired only in the case of alterations 
and repairs). And see cases supra 
note 14. 

[a] In Pennsylvania, the act of 
May 18, 1887, requiring that notice 
of intention to file a lien should be 
given, was intended to apply only to 
such cases as did not fall within the 
act of June 16, 1836, providing for 
the lien for the erection and con- 
struction of a building, or the act of 
April 21, 1856, extending the provi- 
sions of the latter act to embrace 
certain designated kinds of machin- 
ery, neither of the latter acts re- 
quiring that such notice be given. 
Wheeler v. Pierce, 167 Pa. 416, 31 A 
649, 46 AmSR 679; Juniata Planing 
Mill Co; Vv. Saxton: IronsiCoy, 22): Pa. 
Dist.171; 

16. Prentice v. Brown, 7 A}jta. L. 
454, 17 DomLR 36, 28 WestLR 226, 
6 WestWkly 989. 

17. Keeley Brewing Co. vy. Neu- 
bauer Decorating Co., 194 Ill. 580, 62 
NE 923; Ryerson v. Smith, 152 I1l. 
641, 38 NE 1082; Cary-Lombard Lum- 
ber Co. vy. Fullenwider, 150 Ill. 629, 
37 NE 899; Butler v. Cain, 128 Ill. 23, 
21 NE 350 [aff 29 Ill. A. 425]; South 
Side Lumber Co, v. Date, 156 Ill. A. 
430; Howes v. Sprankle, 146 Ill. A. 
497; Knickerbocker Ice Co. v. Kirk- 
patrick, 51 Ill. A. 60; Green Bay Cut 
Stone Co. v. Fabry, 169 Mich. 544, 
135 NW 312; Orinoco Supply Co. v. 
Masonic, etc., Home, 163 N. C. 513, 
79 SE 964; Pinkston v. Young, 104 
N. C. 102, 10 SH 1338. 

Statement of contractor: 

As condition precedent to lien of con- 

tractor see infra § 199. 

Duty ot owner to require before mak- 

ing payments see infra § 472. 

18. Norfolk Bldg. Supplies Co. v. 
Elizabeth City Hospital Co., L76 N. C. 
87, 97 SE 146; Norfolk Bldg. Sup- 


SE 440. 

[a] Sufficient statement.—A state- 
ment of the contractor is sufficient, 
within the meaning of the rule, so 
as to dispense with the necessity of 
a notice by the subcontractor, where 
it is in fact a sworn statement, al- 
though it bears no jurat. Cohen vy. 
Bernstein, 170 Ill. A. 113. 

19. Berkshire Warehouse Co. v. 
Hilger, 190 Ill. A. 49 [aff 268 Ill. 463, 


109° NE. 287];° Blitz v: -Fields, 115 
Mich. 675, 74 NW 186; Smalley v. 
Ashland Brown-Stone Co., 114 Mich. 


104, 72 NW 29; Mayer v. Nemeth, 11 
Ohi VAS S625 30, (OR 'C.F AL T2. 

20. Pfeiffer Stone Co. v. Brogdon, 
125 Ark. 426, 188 SW 1187; Simp- 
son v. J. W. Black Lumber Co., 114 
Ark. 464, 172 SW 883. 

21. Bird v. Southern Surety Co., 
139 Tenn. 11, 200 SW 978. 

22. Grace v. Nesbitt, 109 Mo. 9, 18 
SW 1118. 

23. Paris First Nat. Bank v. Lyon- 
Gray Lumber Co., 110 Tex. 162, 217 
SW 133 [aff (Civ. A.) 194 SW 1146]; 
Brace, ete., Mill Co. v. Burbank, 87 
Seer 356, 151 P 803, AnnCas1917E 

24. Waiver of defects in notice see 
infra § 190. 


25. See supra § 181. 

26. Janvrin v. Powers, 79 N. H. 44, 
104 A 252. 

[a] Facts held to constitute 


waiver.—Smith v. Bernhardt, 2 Sask. 
L. 315, 11 WestLR 623. 

27. White v. Washington School 
Dist., 42 Conn. 541. 

28. Richards v. O’Brien. 173 Mass. 
332, 53 NE 858. 

29. Jackson v. Rechtin, 207 Ky. 
539, 269 SW 714; Kentucky Lumber, 
etc., Co. v. Montz, 158 Ky. 328, 164 
SW 9385. 

30. Farris Milling Co. v. Caldwell, 
153 Ky. 837, 156 SW 896. 

31. Farris Milling Co. v. Caldwell. 


supra. 

32. Fitzgerald-Speer Co. v. House, 
23 Pa. Dist. 388. 

33. Ind.—Quaack v. Schmid, 131 
Ind. 185, 30 NE 514; Newhouse v. 
Morgan, 127 Ind. 436, 26 NE 158’ 


Caylor v. Thorn, 125 Ind. 201, 25 NE 
217; Neely v. Searight, 113 Ind. 316, 
15 NE 598. 

Iowa.—Merritt v. Hopkins, 96 Iowa 
652, 65 NW 1015; Lounsbury v. Iowa, 
ete., R. Co., 49 Iowa 255. Sah 


Mass.—Robbins v. Blevins, 
Mass. 219. 
_ N. C.—Norfolk Bldg. Supplies Co. 


N, (C.087597 SD" 146. 

N. D.—North Dakota Lumber Co. 
v. Bulger, 19 N. D. 516, 125 NW 883. 

Tex.—Berry v. McAdams, 93 Tex. 
431, 55 SW 1112; Pool v. Sanford. 52 
Tex. 621. Contra Padgitt v. Dallas 
Brick, etc., Co., (Civ. A.) 51 SW 529. 

Oral or written notice see infra § 
91 


34, L. L. Lord Co. v. O’Brien, 16 
Pa. Dist. 965, 33 Pa. Co. 524. 


35. Mode of service see infra § 
198. 
36. Ga.—Pou v. Covington, etc., R. 


Co., 84 Ga. 311, 10 SE 744 [foll Bul- 


lard v. Dudley, 101 Ga. 299, 28 SE 
845]. 
Ill—La Crosse Lumber Co. v. 


Grace M. E. Church, 180 Ill. A. 584. 
Md.—Hess v. Poultney, 10 Md. 257. 


Mass.—Richards v. O’Brien, 173 
Mass. 332, 53 NE 858. 
Mich.—Hall v. Erkfitz, 125 Mich. 


‘) 332, 84 NW 310. 


Mo.—Schulenburg v. Bascom, 38 


Oreo: Towner v. Remick, 19 Mo. 
A, 205. 

N. C.—Charlotte Pipe, ete., Co. v. 
Southern Aluminum Co., 172 N. C. 
704, 90 SE 923. 

Pa.—Beetem Lumber, ete., Co. v. 
Steger, 44 Pa. Co. 681. 

I.—Poole v. Fellows, 25 R. I. 


R. 

64, 54 A 772. 

Tex.—Wilson v. Sherwin-Williams 
Paint Co., (Civ. A.) 160 SW 418. 

37. Brown v. Wright, 25 Mo. A. 54. 

[a] A tenant by the curtesy initi- 
ate is an owner within the meaning 
of the statute and is entitled to no- 
tice. Meyer v. Christian, 64 Mo. A. 
203 (he has a legal estate). 

[b] Where the title to property is 
in a bishop, and the priest of a church 
within his diocese employs the con- 
tractor to construct a church build- 
ing thereon, one furnishing materials 
to the contractor and desiring to ob- 
tain a lien therefor should give notice 
to the bishop, and notice to the priest 
is not sufficient. Gross v. Butler, 72 
Ga. 187. 

38. Shryock v. Hensel, 95 Md. 614, 
53 A 412. 

[a] Long lease.—Where a person 
who has furnished labor and mate- 
rials for a building has no knowl- 
edge that the apparent and record 
owner has executed a long lease of 
the land to a corporation before the 
labor and materials were furnished, 
and serves the statutory notice upon 
the apparent owner before the ex- 
piration of the time to file a lien 
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record title for the protection of the real owner 
with whom the contract was made is not entitled 
to the notice required by statute to be given to 
owners when the contract has been made by others.*? 
Notice need not be given to the original con- 


tractor*® nor to a mortgagee.*? 


Where there are two or more owners, notice should 
be served on all;*? the interest of any joint owner 
not served will not be bound by the lien.*% 
courts hold that a notice to only one of two or 
more owners binds his interest;** but other courts 
hold the contrary where the work is being done 
under the authority of all the tenants in common.*® 
Service of a notice to a partnership on one part- 


ner is sufficient.*® 


Where there has been a change of ownership, the 
person who is the owner at the time the lien 
attaches is the proper person to be served.** 

[§ 185] b. Representative of Owner. 
few statutes notice to an agent of the owner is 
not sufficient,*® but under a majority of the stat- 
utes it is sufficient that the notice be served on 


against the leasehold estate has ex- 
pired, and the apparent owner takes 
no action in reference to the notice, 
and gives plaintiff no information 
and makes no attempt at repudiation 
by notice or posting as provided by 
Statute, plaintiff may presume that 
the owner ratified the contract, and 
a lien filed three days after the right 
to file a lien against the leasehold 
estate has expired will be valid. 
Glauser v. Scofield, 88 Pa. Super. 
632. 

39. Baltis v. Friend, 90 Mo. A. 408. 

40. Burns, ete., Co. v. Denver Inv. 
Co., (Tex. Civ. A.) 217 SW 719; Wil- 
son vy. Sherwin-Williams Paint Co., 
(Tex. Civ. A.) 160 SW 418. 

41. Carew v. Stubbs, 155 Mass. 
549, 30 NE 219; Kay v. Towsley, 113 
Mich. 281, 71 NW 490. 

42. Mantonya v. Reilly, 83 Ill. A. 
275 [aff 184 Ill. 183, 56 NE 425]; 
Towner v. Remick, 19 Mo. A. 205. 

43. Mantonya v. Reilly, 83 Ill. A. 
275 [aff 184 Tll.-1838, 56 NE 425]; 
Webber Lumber, etc., Co. v. Erick- 
son, 216 Mass. 81, 102 NE 940. 

Acceptance of service on behalf of 
coOwner see infra § 185. 

44. Independence Sash, etc., Co. v. 
Bradfield, 153 Mo. A. 527, 134 SW 
118; Kneisley Lumber Co. v. Edward 
B. Stoddard Co., 113 Mo. A. 306, 88 
SW 774; Brown v. Wright, 25 Mo. A, 


54. 
45. Webber Lumber, etc., Co. v 


Brickson, 216 Mass. 81, 102 NE 
940. 
46. I. Lurya Lumber Co. v. Bern- 


stein, 168 Ill. A. 85. 

47. Colo.—Rice v. Carmichael, 4 
Colo. A. 84,' 34 P -1010. 

D. C.—Lefler v. Forsberg, 1 App. 
6. 

Md.—Miller v. Barroll, 14 Md. 1738. 

Mass.—Brown v. Haddock, 199 
Mass. 480, 85 NE 573; McDowell v. 
Rockwood, 182 Mass. 150, 65 NE. 65; 
Carew v. Stubbs, 155 Mass. 549, 30 
NE 219; Gale vy. Blaikie, 126 Mass. 
274. 
| abate rca v. Schuler, 35 Mo. 
142. 

Pa.—Ronalds, etce., Co. v. Kennedy, 
2D EPAA Dist. 417: 

See Pidgeon-Thomas Iron Co. v. 
McKnight, 8 Tenn. Civ. 1 (dis- 
cussing the point). 

{a] Applications of rule—(1) No- 
tice need not be given the purchaser 
where the sale did not take place 
until after the materials were’ fur- 
nished. Eddy v. Loyd, 90 Ark. 340, 
119 SW 264. (2) On the other hand, 
the vendee or grantee, rather than 
the vendor or grantor, is the person 
to be notified in respect to materials 
delivered or furnished after the sale 
or conveyance. Martin v. Stewart, 
204 Mass. 122, 90 NE 587; Brown v. 
Haddock, 199 Mass. 480, 85 NE 573; 
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the authorized agent of the owner,*® at least where 
the owner cannot be served in the county.°° 
the latter statutes the person served must be such 
an agent as the statute contemplates;°! but, under 
a statute authorizing service on the party in pos- 


Under 


c session of the structure or improvement where the 


Some 


ated society.54 


Husband of owner or part owner. 


owner cannot be served in the county,°? the party 
in possession need not be the agent of the owner.°* 
A statutory requirement that notice of a claim for 
lien shall be served on the owner of a building or 
his agent is not complied with by service on a 
member of a building committee of an unincorpor- 


Where a wife’s 


land is built on by the husband or by some per- 


he undertaking 


Under a 


Ragon v. Howard, 97 Tenn. 334, 37 
SW 136; Duncan v. Brunelle, 10 Que. 
Pr. 268. 

43; ‘Pou v..Covineton;, ete; R: Co., 
84 Ga. 311, 10 SW 744 [foll Bullard v. 
Dudley, 101 Ga. 299, 28 SE 845]. 

49. Ill—Munster v. Doyle, 50 Ill. 
A. 672; Legnard y. Armstrong, 18 Ill. 
A. 549. 

Iowa.—Wickham  v. 
Iowa 666, 57 NW 4384. 

Mo.—McLundie v. Mount, 145 
A. 660, 123 SW 966; Smith-Anthony 
Stove Co. v. Speer, 65 Mo. A. 87; 
Shaw v. Bryan, 39 Mo. A. 523; Henry 
v. Bunker, 22 Mo. A. 650; Towner v. 
Remick, 19 Mo. A. 205. 

Tex.—Seeling v. Alamo Iron Works, 
(Civ. A.) 173 SW 520. 

Wis.—Laev Lumber Co. v. Auer, 
123 Wis. 178, 101 NW 425; Charles 
Baumbach Co, v. Laube, 99 Wis. 171, 
74 NW 96. 

B. C.—J. Coughlan & Co., Ltd. v. 
National Constr. Co., 14 B. C. 339. 

{a] A coOwner of property may 
receive notice as principal for himseif 
and as agent for the other coOwner. 
Smith-Anthony Stove Co. v. Spear, 
65 Mo. A. 87. But see infra text and 
note 60. 

[b] Service upon the agent as 
owner instead of as agent is suffi- 


Monroe, 89 
Mo. 


cient. Shaw v. Bryan, 39 Mo. A. 523. 
ae Lofink vy. Schuette, 14 Pa. Dist. 
558. 
51. Wiltsie v. Harvey, 114 Mich. 


131, 72 NW 134; Field v. Justice, 22 
Pa. Dist. 805; Burns, etc., Co. v. Den- 
ver Inv. Co., (Tex: Civ. A.). 217 SW 


718. And see. cases infra this 
note. 
{a] Agent in charge of premises. 


—(i) At the time service of a state- 
ment of a mechanic’s lien was made 
upon defendant’s wife, he was absent 
from and the wife present in his resi- 
dence. Defendant had never expressly 
authorized her to act as his agent, 
and owing to a physical affliction she 
did not attempt to control the prem- 
ises, and defendant had in his employ 
one who, defendant testified, gen- 
erally supervised matters for defend- 
ant during his absence; but such per- 
son testified that any orders given 
by the wife concerning the premises 
were executed. It was held that the 
service was sufficient, under Comp. 
L. (1897) § 10,715, authorizing serv- 
ice on the agent having the premises 
in charge. . -BY -Greilick: “Co. iv. 
Rogers, 144 Mich. 313, 107 NW 885. 
(2) Service on an agent and book- 
keeper for the owner at the owner’s 
office is not sufficient under such a 
statute, where it is not shown that 
such person had charge of the prem- 
ises on which the lien is sought. 
Wiltsie v. Harvey, 114 Mich. 131, 72 
NW 134. , 


[b] Renting agent.—A notice to 


son employed by him in his character as husband, 


to make the improvement in the ~ 


exercise of his own authority as such, the notice 
must be given to the wife,°> and notice to the hus- 
band is not sufficient ;°* but where the husband in 
making improvements on his wife’s land acts as 
her agent, notice to him is sufficient®? and no notice 


an agent whose powers are limited 
to renting offices in the building dur- 
ing the owner’s absence is not suffi- 


ae Henry v. Bunker, 22 Mo. A. 
650. 
[ec] Agency in approving, settling, 


or paying demands.—(1) A person 
charged by a nonresident owner with 
the duty of approving all bills or 
demands prior to their payment is 
the owner’s agent on whom notice 
may be served. Johnson v. Barnes, 
ete: Bide, Co.,,.23 Mo. AQ a4 67 aC2)) 
However, evidence that a person acted 
as agent for defendant in settling a 
contract for building a house and in 
making some payments thereon does 
not show that he was an agent to 
accept a notice of a mechanic’s lien. 
Anderson vy. Volmer, 83 Mo. 403. 

[ad] An architect (1) with the 
usual powers and duties and not spe- 
cially authorized to receive notice, 
is not the owner’s agent for the pur- 
pose of receiving notice of intention 
to claim a mechanic’s lien. Drum- 
mond, ‘v. “Rice, .27 . Pa, sSuper: 226; 
Langenham vy. Anschutz-Bradberry 
Co., 2 Pa. Super. 285; Sharpe v. Budd, 
17. Que, K. B. 17; Duncan Co. v. Des- 
jardins, 51 Que. Super. 71. (2) How- 
ever, some statutes expressly author- 
ize service on an architect, as such, 
where the owner cannot be served in 
the county. “Merritt v. Poli, 236 Pa: 
170, 84 A 683; Lofink v. Schuette, 14 
Pa. Dist. 558 (both cases merely re- 
citing the statute). 

[e] A clerk at the owner’s place 
of business is not an “agent” within 
the contemplation of the _ statute. 
aves Vv. Schuette; “14 “Pa. Dist 

{f{] An attorney at law, employed 
by -the owner, part owner, or lessee 
of a building upon which work is 
done or materials furnished under 
contract, in an action pending in 
court, is engaged in special employ- 
ment and is not by reason thereof an 
agent on whom service of notice may 
be made. Mahoning Park Co. v. War- 
ren Home Dev. Co., 109 Oh. St. 358, 
142 NE 883. 


52. Merritt v. Poli, 236 Pa. 170, 84 
A 683; Lofink v. Schuette, 14 Pa. 
Dist, 558. : 


53. Merritt v. Poli, 236 Pa. 170, 84 
A 683. 

54 Padgitt v. Dallas Brick, etc, 
Col, (Tex. ‘Civ. A:)~61 SW 529: Me- 
Creary v. Waco Lodge No. 70 I. O, 
Orr 2 Pex Unrep., Casi Gide 

55. Conway v. Crook, 66 Md. 290, 
7 A 402; Rimmey v. Getterman, 63 
Md. 424. 

56. Shafer v. 
29, 18 NE 56. 

57. Conway v. Crook, 66 Md. 290, 
7 A 402; Sullivan v. Justice, 22 Pa. 


Archbold, 116 Ind. 


Dist. 801; Miller v. Fitz, 17 Pa. Dist. 


938. 
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to the wife is necessary.°* Where husband and 
wife are tenants in common; the husband has no 
authority, either as such®® or as tenant in com- 
mon,°° to accept service for the wife. ; 

Trustee or executor. Service on a trustee is 
sufficient in some cases.*t However, after the death 
of the owner who contracted for the improve- 
ment, his executors,” rather than trustees to whom 
the property was devised,®* are the proper persons 
to serve with notice. ; f 

Where the owner is a corporation, service upon 
one of its officers is sufficient. In the case of a 
municipal corporation, acceptance of service by the 
city attorney is sufficient where service on the 
mayor is prevented.®® i 

[§ 186] 5. Time for®°—a. In General. The time 
for giving notice is fixed by statute,°’ and if the 
notice is not given at or within the proper time 
there can be no lien.°® However, a notice, even 
though given within the time required by stat- 
ute, is too late when given after the contractor 
has been adjudicated a bankrupt.®® In determining 
whether or not notice has been given at the proper 
time the courts adopt the usual method of comput- 
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the last.7° A notice given before the taking effect 
of the statute authorizing it is ineffective.” 

[§ 187] b. At or before Certain Dates. Under 
some of the statutes the notice must be given at 
or before the time of furnishing the labor or ma- 
terials,“2 and a lien can be acquired only for 
materials furnished or labor performed after such 
notice is given.7? Where the notice is given after 
the commencement and during the furnishing of 
material, the view taken by some authorities is 
that no lien ean be acquired for what is subse- 
quently furnished ;** but other authorities take the 
opposite view.7® In a few jurisdictions, a failure 
to give notice, as required by statute, at the time 
each item of material is furnished is not fatal 
where the interested parties are not injured or 
prejudiced,”® as where notice is given before the 
owner has paid out all the contract price.” Under 
some statutes notice must be given before the owner 
settles with the: contractor."® ‘‘Completion of the 
work,’’ as used in a statute requiring notice to 
be given a specified time before completion of 
the work,’® means completion of the work as a 
whole,®® and not completion of delivery of the 


ing time, by excluding the first day and including 


58. Rimmer v. Getterman, 63 Md. 
424; Jarden v. Pumphrey, 36 Md. 361. 

59. Webber Lumber, etc., Co. Vv. 
Erickson, 216 Mass. 81, 102 NE 940. 

60. Webber Lumber, etc., Co. v. 
Erickson, supra. 

61. Grace v. Nesbitt, 109 Mo. 9, 18 
SW 1118. 

{a] Thus under a statute requir- 
ing the notice of lien to be served 
on every person for whose immedi- 
ate use, enjoyment, or benefit the 
building shall be made, his agent or 
either of them, service on one who 
holds the title as trustee for him- 
self and another, who signed the 
building contract as trustee, and who 
supervised the construction, is suffi- 
cient, his acknowledgment of service 
reciting that it was for himself and 
the other. Grace v. Nesbitt, 109 Mo. 
9,18 SW 1118. 

62. P. M. Bruner Granitoid Co.-v. 
Klein, 100 Mo. A. 289, 73 SW 313. 

- 63 P.M. Bruner Granitoid Co. v. 
Klein, supra. 

64. Ellis-Mylroie Lumber Co. v. 
Bratt, 119 Wash. 142, 205 P 398; Mil- 
waukee Bldg. Supply Co. v. Illinois 
Surety Co., 163 Wis. 48, 157 NW 545. 

[a] Affiliated corporations.—Serv- 
iee upon any- officer of either of two 
corporations so closely connected as 
to be substantially the same company 
is sufficient notice to both companies. 
Milwaukee Bldg. Supply Co. v. I)li- 
nois Surety Co., 163 Wis. 48, 157 NW 
545, 

{b] Service on the acting super- 
intendent of the corporation who 
was its highest officer or agent in the 
county, is sufficient. Brunt v. Farin- 
epee Mg Co., 121 Md. 126, 88 A 
42. 

65. Ausbeck v. Schardien, 45 SW 
507, 20 KyL 178. 

66. Time of notice as affecting 

ents to contractor see infra 
§§ 464, 468. 

67. See statutory provisions; and 
infra §§ 187-189. 

{a] Statutory changes.—The stat- 
utes prescribing the time for giving 
notice have been changed from time 
to time in a number of jurisdictions, 
and the decisions hereinafter cited 
must be considered in connection 
with the statutes in force at the time 
of their rendition; they are not au- 
thority under dissimilar statutory re- 
quirements existing at a prior or sub- 
sequent date in the same jurisdiction. 

68. Conn.—Hill v. Mathewson, 56 
Conn. 323, 15 A 368. 

Ill.—Pittsburgh Plate Giass Co. v. 


material,®+ 


Kransz, 291 Ill. 84, 125 NE 730; Cary- 
Lombard Lumber Co. y. Fullenwider, 
150), Tl. 629,737, NE 28995. Butler =v. 
Gain, 128 Ill. 28, 21 NE 350 [aff 29 
Hil. A. 425]; St.. Louis= Nat. Stock 
Yards v. O’Reilly, 85 Ill. 546; Tor- 
rance v. Bowton, 96 Ill. A. 475; 
O’Brien v. Graham, 33 Ill. A. 546. 

Ky.—Blatz Co. v. Stivers, 200 Ky. 
801, 255 SW 699; Wright v. Monroe 
Lumber Co., 156 Ky. 83, 160 SW 788. 

Md.—Alter v. Eckhardt, 143 Ma. 
658, 123 A 288; Richardson v. Saltz, 
127 Md, 388, 96 A 524. 

Mo.—Heltzell v. Hynes, 35 Mo. 482; 
Patrick v. Ballentine, 22 Mo. 143; 
Speilman vy. Shook, 11 Mo. 340. 

Pa.—Philadelphia Tenth Nat. Bank 
v. Smith Constr, Co., 218 Pa. 584, 67 
A 874; Keely v. Jones, 35 Pa. Super. 
642; Sinnott v. Beard, 14 Pa. Dist. 
619; Wolf vy. Pennsylvania R. Co., 13 
Pa. Dist. 791, 30 Pa. Co. 501; Stover 
V. Holtz) 138, Ba. Dist: 636; 529) Pa. 'Co, 
479; Moss v. Greenberg, 3 Pa. Dist. 
247; East Side Bank. v. Columbus 
Tanning Co,, 15 Pa, Co. 357. 

R. I.—Newell v. Campbell Mach. 
Co, 27 Re 714,20 “As 158: Mowny sv. 
A 14 eT b04, 

Tenn.—Cole Mig. Co. .v. Malls, 192 

Shelby v. 


Tenn. 607, 22 SW _ 856; 
Hicks, 5 Sneed 197. 

Tex.—Gilbert Mfg. Co. v. Connellee, 
(Civ. A.) 2539S WwW bad, 

Va.—Shenandoah Valley R. Co. v. 
Miller, 80 Va. 821. 

Wis.—Brown, etc., Co. v. Trane, 98 
Wis. 1, 73 NW 561; Mark Paine Lum- 
ber Co. v. Douglas County Impr. Co., 
94 Wis. 322, 68 NW 1013; Dorestan v. 
Krieg, 66 Wis. 604, 29 NW 576, 

Que.—Charles v, Henderson, 59 Que. 
Super. 407. 

69. Interstate Contracting,  etce., 
Rome Belleville Sav. Bank, 197 Ill. 

70. Hahn v. Dierkes, 37 Mo. 574; 
Schubert v. Crowley, 83 Mo. 564; 
Bevilacjue v. Goldman, 42 Pa. Co. 
276; Paterson v. St. Thomas’ Church, 
LSU. Ty, 840,20) CANA eo, 

General rule see Time [38 Cyc 317]. 

71. Walker vy. Lanning, 74 Wash. 
253, 183 P 462. 

72. Dak.—McMillan vy. Phillips, 5 
Dak. 294, 40 NW 349. 

Ind.—Quaack y. Schmid, 131 Ind. 
185, 30 NH 514; Newhouse y. Morgan, 
127 Ind. 436, 26 NE 158; Albrecht v. 
C. C. Foster Lumber Co., 126 Ind. 318, 
26 NE 157; Neeley v. Searight, 113 
Ind. 316, 15 NE 598; Vinton v. Build- 
ers, etc., Assoc., 109 Ind. 351, 9 NE 177. 

Ind, T.—Campbell vy. Cameron, 5 


| National Constr. Co., supra. 


Under statutes requiring notice prior 


Ind. T. 323, 82 SW 762. 


Mass.—French vy. Hussey, 159 
Mass. 206, 34 NE 362; Robbins v. 
Blevins, 109 Mass. 219. 

Mont.—Whiteside v. lLebcher, 7 


Mont. 473, 17 P 548. 

Pa.—Strawick v. Munhall, 139 Pa. 
163, 21 A 151 (decided under the act 
of June 17, 1887); Moss v. Greenberg, 
3 Pa. Dist. 247, 34 WklyNC 83; Meek 
v. Krumrine, 24 Pa. Co. 506; East 
Side Bank v. Columbus Tanning Co., 
15 Pa. Co. 357; Swaney v. Washing- 
ton) O71) Coz, laPan Co. 351% 

Tenn.—McLeod v. Capell, 7 Baxt. 
196; Shelby v. Hicks, 5 Sneed 197 
(under former statute). 

Que.—W. Rutherford, etc., Co., Ltd. 
v. Racicot, 19° Que. K. B. 4285. Pa- 
quette v. Mayer, 18 Que. Super. 563. 

See Sickler v. Spencer, 17 B.C. 41, 
19 WestLR 557 (a materialman must 
give notice either before or within 
ten days after supplying the ma- 
terial). 

73. Dak.—MecMillan v. Phillips, 5 
Dak. 294, 40 NW 349, 

Ind.—Hubbard v. Moore, 132 Ind. 
178, 31 NE 534. 

N. H.—Bixby v. Whitcomb, 69 N. 
H. 646, 46 A 1049; Hastman v. New- 
man, 59 N. H. 581. 

Pa.—Groezinger v. Ostheim, 135 
Pa. 604, 19 A 949, 

Tenn.—Shelby v. Hicks, 5 Sneed 197. 

74 French v. Hussey, 159 Mass. 
206, 34 NE 362; Morrison vy. Minot, 
5 Allen (Mass.) 403 [dist Whitford 
v. Newell, 2 Allen (Mass.) 424]. 

[a] The basis of this view is that 
the statute makes no provision for 
apportionment of value or mode of 
ascertaining the price to be charged 
for materials furnished after nbtice, 
French v. Hussey, 159 Mass. 206, 34 
NE 362. 

75. Hubbard v. Moore, 132 Ind. 
178, 31 NE 534; Quaack y. Schmid, 
131 Ind. 185, 30 NE 514, 

76. Ogburn Gravel Co. v. Watson 
Co., (Tex. Civ. A.) .190 SW 205: 
Breneman v. Beaumont Lumber Co., 
12 Tex. Civ, A, 517, 34 SW 198. 

77. Ogburn Gravel Co. v. Watson 
Co., (Tex. Civ.. A.)* 190 SW 205; 
Wilson vy. Sherwin-Williams Paint 
Co., (Tex. Civ. A.) 160 SW 418. 

78.. Orinoco Supply Co. v. Ma- 
sonic, etc, Home, 163 N. C. 513, 79 
SE 964. 


79. See statutory provisions. 

80. J. Coughlan & 'Co., Ltd. vy. 
National Constr. Co., 14 B. GC. 339 

81. J. Coughlan & Co., Ltd. v. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


ri 
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§§ 187-189] 


to the completion of the contract,’2 an abandon- 
ment of the contract when partially completed is 
deemed not to be a completion of the contract.’ 
A few statutes require that notice of the claim 
shall be given to the owner a certain period of time 
before filing the lien,** but, in the absence of such 
an express requirement, a failure to give the notice 
before the filing of the lien is not fatal,’ where 
there is a compliance with such other requirements 
as to time as are imposed by the statutes of the 


particular jurisdiction.*® 


[§ 188] c. After Certain Dates—(1) In General. 
The statutes of a number of jurisdictions variously 
require, or at times have required, the giving of 
notice within a certain time after the furnishing 
of the work or materials;*? the commencement of 
the furnishing of the labor or material;** the com- 
pletion of the furnishing of labor or materials ;%? 
the completion of the building;®° the completion of 
the principal contract ;9! the completion of the sub- 
contract ;°? or the time when payment should have 
Except in some jurisdictions,®* such 


- been made.®? 
82. See statutory provisions. 

83. Langworthy Lumber Co. v. 
Hunt, 19 N. D. 433, 122 NW 865. 

84. Leifer Mfg. Co. v. Gross, 93 
Ark. 277, 124 SW 1039; Anderson v. 
Volmer, 83 Mo. 403; Davis v. Schu- 
ler, 38 Mo. 24; Hahn v. Dierkes, 37 
Mo. 574; Heltzell v. Hynes, 35 Mo. 
482; Schubert v. Crowley, 83 Mo. 
564; McPherrin v. Lumbermen’s 
Supply Co., 211 Mo. A. 385, 242 SW 
136; Faulkner v. Bridget, 110 Mo. 
A. 377, 86 SW 488; Fruin-Bambrick 
Constr: Co. v. Jones, 60--Mo. “A. 1; 
Towner v. Remick, 19 Mo. A. 205; 
Bevilacque v. Goldman, 42 Pa. Co. 
276 (under Act March 24, 1909 [P. 
Lp 657). 

[a] Statement in notice as to time 
of filing.—Under a statute providing 
that a person desiring a mechanic’s 
lien shall give ten days’ notice be- 
fore the filing of the lien, the state- 
ment in a notice of intention that a 
lien will be filed on a certain day, 
less than ten days from the date of 
the notice, is immaterial, and the 
notice is sufficient as a basis for a 
lien filed at the end of ten days 
from the giving of the notice. 
Faulkner v. Bridget, 110 Mo. A. 377, 
86 SW 483. 

[b] Be anew.—Where a 
subcontractor fails to give the re- 
quired notice before filing his lien, 
he may, within the time limited, be- 
gin anew, give notice, and file a new 
statement which will create a valid 


lien. Davis v. Schuler, 38 Mo. 24 
{appr Williams v. Chicago, ete. R. 
Co., 112 Mo. 463; 20 SW: 681, 34 
AmSR 403]. 


85. Wilson v. Sherwin-Williams 
Paint Co., (Tex. Civ. A.) 160 SW 418. 

86. J. Coughlan & Co., Ltd. v. Na- 
tional Constr. Co., 14 B. C. 339. 
, 87. Sheehan v. South River Brick 
Co., 111 Ga. 444, 36 SE 759; Alter v. 
Eckhardt, 143 Md. 658, 123 A 388; 
Richardson v. Saltz, 127 Md. 388, 96 
A 524; Brunt v. Farinholt-Meredith 
Co., 131 Md. 126, 88 A 42; Hermann v. 
Mertens, 87 Md. 725, 39 A 618; Con- 
way v. Crook, 66 Md. 290, 7 A 402; 
Taylor v. Dall Lead, etc., Co., 131 
Wis. 348, 111 NW 490. 

[a] Delivery of material—In a 
statute requiring notice to be given 
within ten days after the delivery of 
material, “delivery’’ means actual, 
physical delivery. Rat Portage Lum- 
ber Co: v..Watson, 17 B. C. 489, 10 
DomLR 833. 

88. Hill v. Mathewson, 56 Conn. 
323, 15 A 368 (former statute); 
Mowry v. Hill, 14 R. I. 504. 

{a] Laborer hired by the day.— 
The fact that one is hired by the day 
does not take his case out of the 
operation of a statute requiring that 
notice of an intention to claim a 
mechanic’s lien be given within 
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statutes are construed to fix a limit of time beyond 
which the. notice cannot be given,®® but not to 
prohibit the giving of n¢tice before the completion 
or other act mentioned,®® provided the notice 1s 
given after the subcontract is mad 

Alternative provisions. 
vides for the giving of notice within a specified 
time after the happening of one of two or more 
events, the notice may®® and should®® be given 
within the specified time after the event which 


e,97 


Where the statute pro- 


first occurs; and, of course, it is not in time where, 


nished,? as well 


the time of the 
Mowry 


thirty days from 
commencement of the work. 
v. Hill, 14 R. I. 504. 

{b] First delivery of materials.— 
Some statutes require the giving of 
notice within a specified number of 
days after the first delivery of ma- 
terials. Baker v. Yakima Valley Ca- 
nal Co., 77 Wash. 70, 187 _P 342. 

89. Conn.—Booth v. Von Beren, 
82 Conn. 298, 73 A 775; Waterbury 
Lumber, etce., Co. v. Coogan, 73 Conn. 
519, 48 A 204, 

Ky.—Blatz Co. v. Stivers, 200 Ky. 


801, 255 SW 699; National Surety 
Tae Ne Price, 162 Ky. 632, 172 SW 
1072. 


Pa.—Northern Electrical Mfg. Co. 
v. Columbia Brewing Co., 47 Pa. Su- 
per. 96; Keel v. Rhoads, 17 Pa. Dist. 
139, 34° Pa. Co. 159; Stover v. Foltz, 
1I3¢Pa. Dist: (636, .29 Pa.’ Co. 479" Cll 
three cases decided under Act June 
4 190L [Rs Ep 43174" $8). 

R. I.—Paterson v. St. Thomas’ 
Church,-18 RR. 15-349, "27 A 449. 

Va.—Roanoke Land, etc., Co. 
Karn, 80 Va. 589. 

[a] Former statutes.—(1) It was 
at one time provided by the statutes 
that notice should be given imme- 
diately after the last material was 
furnished. Wright v. Monroe Lum- 
ber’ Co., 156 Ky.” 83," 160, SW: 788; 
W olflin-Luhring Lumber Co. Vv. 
Mosely, 152 Ky. 701, 154 SW 22. 
(2) But the statute was amended by 
Act March .18, 1912 (Acts [1912] 
ec 115) substituting the words “within 
thirty-five days” for the word “imme- 


diately.” 

$0.- Cole Mfg. Co. vy. Falls, 92 
Tenn. 607, 22 SW 856. 

91. Basham vy. Toors, 51 Ark. 309, 
11 SW 282. 

[a] Abandonment of contract by 
contractor.—Under a statute requir- 
ing a subcontractor to present his 
claim to the landowner within ten 
days after the “job or contract” let 
by, the owner “shall have been fully 
completed,” the time allowed for pre- 
senting such claim must be computed 
from the completion of the work to 
be done under the contract of the 
owner with the principal contractor, 
although the contemplated improve- 
ments may not then be completed; 
and where the principal contractor 
abandons his contract after having 
done work under it, his subcontrac- 
tors must present their claims within 
ten days after such abandonment, 
and cannot postpone the presentation 
until the work is completed under a 
new contract with a stranger to the 
first one, or is completed by the 
owner himself. Basham y. Toors, 51 
Ark. 309. 11 SW 282. 

92. Cary-Lombard Lumber Co. v. 
Fullenwider, 150 Ill. 629, 37 NE 899; 
Metz v. Lowell, 83 Ill. 565; Berkshire 


Vv. 


regardless of which event is taken as the beginning 
of the prescribed period, the notice is not given 
within the period.t 

[§ 189] (2) Doing of Work or Furnishing of 
Materials at Different Times. 
quiring notice to be given within a specified period 
after the last item of material or labor is fur- 


Under statutes re- 


as under statutes requiring notice 


to be given within a specified period after the fur- 
nishing of the labor or material,’ it is generally held 
that the statutory period begins to run from the 


Warehouse Co. v. Hilger, 190 Ill. A. 
49 [aff 268 Ill. 463, 109 NE 287]; 
Carson-Payson Co. v. Moore, 188 Ill. 
A. 332; Mueller Lumber Co. v. Bol- 
linger, 160 Ill. A. 402; Torrance v. 
Bowton, 96 Ill. A. 475; Standard Ra- 
diator Co. v. Fox, 85 Ill. A. 389. 

93. Weber v. Bushnell, 171 Ill. 587; 
49 NE 728 [rev 69 Ill. A. 26]; Cary- 
Lombard Lumber Co. v. Fullenwider, 
150(P DN. 629) 373 - NE 1.899%) Metz) wi 
Lowell, 83 Ill. 565; Kelly v. Kellogg, 
TO INS 407, 

94. Bird v. Southern Surety Co., 
139 Tenn. 11, 200 SW 978; Cole Mfg. 
Co. v. Falls, 92 Tenn. 607, 22 SW 
856. 

{a] Thus it is held that a notice 
given twenty-four days before the 
completion of the building is not 
given within thirty days after the 
completion of the building within the 
meaning of the statute. Cole Mfg. 
Co. v. Falls, 92 Tenn. 607, 22 SW 
856. 

95. Cary-Lombard Lumber Co. v. 
Fullenwider, 150 Ill. 629, 37 NE 899. 
And see cases infra note, 96. 

96. Booth v. Von Beren, 82 Conn. 
73 A 775; Waterbury Lumber, 
etc., Co. v. Coogan, 738 Conn. 519, 48 
A 204; Cary-Lombard Lumber Co. v. 
Fullenwider, 150 Ill. 629, 87 NE 
899 


97. Cary-Wioombard Lumber Co. v. 
Fullenwider, supra; Berkshire Ware- 
house Co. v. Hilger, 190 Ill. A. 49 
[aff 268 Ill. 468, 109 NE 287]. 

98. Bassett v. Bertorelli, 92 Tenn. 
548, 22 SW 423. 

Patrick v. Ballentine, 22 Mo. 


1. Bird v. Southern Surety Co., 
139 Tenn. 11, 200 SW 978; Cole Mfg. 


Co. v. Falls; ‘92 Tenn. 607, 22 SW 
856. 

2. National Surety Co. v. Price, 
162 Ky. 632, 172 SW 1072. | 

[a] Application of rule.—Work 


and materials are furnished under 
the same ¢ontract within the mean- 
ing of the rule, where, on the aban- 
donment of the contract by the con- 
tractor, the owner continues it and 
requests subcontractors and material- 
men to go ahead and finish the work. 
In such case, the time for giving the 
statutory notice dates not from the 
time the last item was furnished 
while the contractor was in charge, 
but from the time the last item was 
furnished after the owner made the 
request to continue the work. Na- 
tional Surety Co. v. Price, 162 Ky. 
632, 172 SW 1072. 

38. Brunt v. Farinholt-Meredith 
Co.,,121 Md. 126, 88 A 42; Hensel v. 
Johnson, 94 Md. 729, 51 A 575; Tay- 
lor’ v. ‘Dall Lead, etc., ‘Co., 131: Wis. 
348, 111 NW 490. See also Sheehan 
v. South River Brick Co.,' 111 Ga. 
444, 36 SE 759 (recognizing the rule). 


i 


wy 


168 [40 C.J.] 


date when the last work is done or the last mate- 
rial is furnished, where work is done or material 
is furnished from time to time under one and the 
same contract or understanding; and this is true, 
even though the doing of the last item of work 1s 
somewhat delayed,* provided the delay is not for the 
purpose of extending the period for giving notice ;° 
but where there are separate jobs or contracts, the 
notice for each must be given within the required 
time;® they cannot be tacked together so that a 
notice within the required time after the comple- 
tion of the last will give a lien as to all;’ and 
under a statuté requiring notice in writing to be 
given within sixty days after the materials are 
placed upon the land, it has been held the material- 
man is entitled to a lien only for materials placed 
upon the land within sixty days prior to the 
giving of notice to the landowner,’ although all 
the materials were furnished to the contractor under 
an entire contract.2 Under a statute requiring 
notice to be given within a certain period of time 
after the commencement of the work,!® a notice 
given within the required time after the commence- 
ment of a second and new employment is sutficient 
in respect of work done under that -employment.!? 
In order that the time may be extended by a de- 
livery of materials, there must be such a delivery 
as comes within the terms of the particular statute.” 
Where the right to a lien has been lost by failure 
to comply with a statutory requirement that notice 
of the claim shall be served on the owner within 
a specified time after the materials have been fur- 
nished, it cannot be revived by a subsequent collu- 

4 Gill v. Mullan, 140 Md. 1, 116 
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structed, but also that the delivery 


yl a 


[§§ 189-190 


sive delivery of materials which are not used.’® 
Neither can a delivery of materials after the con- 
tract between the owner and the contractor has 
come to an end by the owner’s acceptance of the 
building as completed avail to extend the time for 
notice to secure a lien for what was delivered while 
such contract was in force.14 However where, after 
possession of a building is given, defects and 
omissions are discovered which the supervising 
architect requires to be supplied and which are 
supplied by the subcontractors, the subcontracts are 
not completed until such additional work is done,’® 
and notices of liens by such subcontractors may 
be given with reference to this point of time.*® 
Some statutes expressly provide that in the case 
of extra or additional work or material, notice shall 
be given within a specified time after the comple- 
tion of the extra or additional material.’” 

[§ 190] 6. Form and Contents—a. In General. 
The notice must at least substantially conform to 
the statutory requirements,'® and: contain the state- 
ments required by law to be included;'® otherwise 
it is fatally defective.2° Where no particular form 
of notice is prescribed,?! it must be by some affirma- 
tive act or declaration which puts the owner on 
his guard, or warns him that the initiatory step 
to the acquisition of a lien is being taken?? and 
gives him the necessary information with regard to 
the claim for which it is proposed to hold a len.** 
It is, however, sufficient if the notice gives the 
information required by the statute, although it 
does not use the exact words of the statute.** 
The same exactness is not insisted upon in the 
19. La Crosse Lumber -Co. _v. 


A 563. 

5. Koehler v. Hines, 185 Ky. 270, 
214 SW 906; Gill v. Mullan, 140 Md. 
1, 116 A 563. 

6. See cases infra note 7. 

7 Brunt vv. Farinholt-Meredith 
Co., 121 Md. 126, 88 A 42; Hensel v. 
Johnson, 94 Md. 729, 51 A 575; Watts 
v. Whittington, 48 Md. 353. 

®. Gurney v. ,Walsham, 16 R. I. 
698, 19 A 323. 

9. Newell v. Campbell Mach. Co., 
17 R. 1..74,°20 A 158. 

10. See supra § 188. 

11. Aubin v. Darling, 26 R. I. 469, 
59 A 390. 

[a] Employment by day.—Under 
a statute requiring notice to be given 
within thirty days after beginning 
the work, where a laborer employed 
by the day to work on a house began 
work more than thirty days before 
giving notice of a claim of lien, but 
was afterward taken away from the 
work and returned to it less than 
thirty days before giving notice and 
worked continuously thereafter, the 
notice -was given in time to entitle 
him to a lien for the work done after 
he commenced work for the second 
time, far, his employment being by 
the day, his last assignment to the 
work was a new employment. Aubin 
v. Darling, 26 R. I. 469, 50 A 390. 

12. -Beidler v. Hutchinson, 2383 Ill. 
192, 84 NE 228 [rev 1385 Ill. A. 328]. 

[a] Construction and application 
oft statute.— Mechanics’ Lien 1 
(1903) p 233 § 7 provides that no lien 
shall be defeated because of lack of 
proof that the material after the de- 
livery thereof actually entered into 
the construction of the building, al- 
though the material was not actually 
used in such construction, provided 
the material was delivered either to 
the owner or his agent for the build- 
ing to be used therein, or at the place 
where the building was being con- 
structed for the purpose of being so 
used. Such statute has been held to 
require not only delivery at the place 
wheré the building was being con- 


be made ‘‘to the owner or his agent” 
and have been accepted, so that the 
mere hauling of a load of material 
on or near the premises where a 
building was being constructed after 


‘it had been comnvleted, so far as the 


contract of the purchaser of the ma- 
terial was concerned, which material 
was never used by anyone acting 
either for the owner or the con- 
tractor, was insufficient to extend the 
materialman’s time for the service 
of a mechanic’s lien notice sixty days 
from the date of such delivery under 
§ 24. Beidler v. Hutchinson, 233 Ill. 
192, 84 NE 228 [rev 135 Ill. A. 328]. 
a Greenway v. Turner, 4 Md. 

14. Sheehan v. South River Brick 
Co,, 111 Ga. 444, 36 SE 759. 

15. St. Louis Nat. Stock Yards v. 
O’Reilly, 85 Ill. 546. 

16. St. Louis Nat. Stock Yards v. 
O’Reilly, supra. 

17. Illinois Malleable Iron Co. v. 
Brennan, 174 Ill, A. 38. 

13. Ill—I. Lurya Lumber Co. v. 
Bernstein, 168 Ill. A. 77. 
get MO area ER, v. Remick, 19 Mo, A. 

5. 

Pa.—Willson v. 
362, 75 A 666. 

Tex.—Spann v. King, 56 Tex. Civ. 
A, 49, 121 SW 207. ; 

Wis.—Hausmann Bros. Mfg. Co. v. 
Kempfert, 93 Wis. 587, 67 NW 1136. 

[a] Notices held sufficient.— 
Ramsey v. Hawkins, 78 Fla. 189, 82 
S 823; I. Lurya Lumber Co, v. Bern- 
stein, 168 Ill. A. 85; Meyers Lumber 
Co, v. Tompkins, 29 N. D. 76, 149 
NIWil5on, Curti) ivaaeelanginiclk mi olen ma: 
Super. 447; Day v. Pennsylvania R. 
Cor, 30. Pa: Super. b86y fatii224) Pa. 
193, 73 A 206]; Merrick v. Campbell, 
24 Man. 446, 17 DomLR 415, 27 
WestLR 836, 6 WestWkly 722. See 
Beam v. Geiselman, 16 Pa. Dist. 579 
(holding that, aside from a claim for 
extras, there was no defect in, or 
insufficiency of, the notice which 
would justify the court in striking 
off the. lien). 


Canevin, 226 Pa. 


Grace M. E. Church, 180 Ill. A. 584; 
Hurtt v. Sanders Bros. Mfg. Co., 99 
Ill, A. 665; Davis v. Rittenhouse, etc., 
Co: 92. Til AS 34s Merritt. ve Etep= 
kins, 96 lowa 652, 65 NW 1015; Beck- 
hard vv. Rudolph, 68 oN? Js Dqersta. 59 
A253; Hart. v. lehich Valley 'R.-Cos 
41 Pa. Super. 224; Wolf v. Pennsyl- 
Vania Ri Co. 13) Pas DISt. Zor, 30mm. 
Co. 501. 

Particular statements see infra §§ 
192-195, 


20. Hess v. Poultney, 10 Md. 257. 
21. Newhouse v. Morgan, 127 Ind. 
436, 26 NE 158; Neeley v. Searight, 


113 Ind. 316, 15 NE 598; McLendon 


v. Indianola Lumber Co., 128 Miss. 
265, 90 S 885; Ehrlich-Harrison Co. 
86 Wash, 190, 149 "Pe 


v. Cushman, 
708 


{a] Form of notice—Davis  v. 
Livingston, 29 Cal. 283, 284; Henry 
v. Plitt, 84 Mo. 2387, 239; O’Shea v. 
O’Shea, 91 Mo. A. 221; Bambrick v. 
Tine) OO eevlOn. Ae S4 sa OD NO ahyamm a 
Pennsylvania R. Co., 35 Pa. Super. 
586 [aff 224 Pa. 193, 73 A 206]; Estes 
v. Pennsylvania R. Co., 27 Pa. Super. 
521, 522; Louis Werner Saw-Mill Co. 
v. General @hemical Co., 11° Pa. 
Dist. 722; Bassett  v. Bertorelli, 92 
Tenn. 548, 552, 22 SW 423; Reeves v. 
Henderson, 90 Tenn. 521, 526, 18 SW 
242, 

22. Newhouse v. Morgan, 127 Ind. 
436, 26 NE 158; Caylor v. Thorn, 125 
Ind. 201, 25 NE 217; Neeley v. Sea- 
right, 113 Ind. 316, 15 NE 598; Henry 
v. Plitt, 84 Mo. 237; Langenheim v. 
Anschutz-Bradberry Co., 2 Pa. Super. 
285; Bassett v. Bertorelli, 92 Tenn. 
548, 22 SW 423; Reeves v. Henderson, 
90 Tenn. 521, 18 SW 242. 


ten Simonds vy. Buford, 18 Ind. 
24. Dusick v: Meiselbach, 118 
Wis. 240, 95 NW 144. 
[a] If a notice is such as to put 


the owner upon his guard and protect 
him against making payments to 
contractors while claims against 
them may be outstanding in favor of 
subcontractors and materialmen, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


re « 


§§ 190-193] 


notice as in the lien itself.25 The statute need not 
be referred to by name or section.?® Neither is 
it necessary to state the facts necessary to make 
the lien valid.27. Merely informing the owner that 
the materialman is furnishing materials and looks 
to the owner for payment has been held sufficient 
in some,?® but not other,?® cases. However, it is 
not sufficient for the materialman to inform the 
owner in a casual conversation that he is furnish- 
ing material.2° The lien is not defeated by su- 
perfluous statements*t or unimportant errors®? in 
the notice. In determining whether the notice is 
sufficient the exhibits and affidavits attached thereto 
are to be considered ;** but where a claimant serves 
more than one notice claiming a lien for the same 
account, the several notices cannot be considered 
together for the purpose of determining the suffi- 
ciency of notice to hold a hen,** but each must 
stand on its own merits,?° and no hen will exist 
unless one of the notices is in itself sufficient to 
give it.°6 

Date. The fact that the notice is not dated does 
not affect its sufficiency.*” 

Waiver of defects generally. A defect in a notice 


this fact will go a great way to sus- 


tain its sufhciency. Ramsey Vv. 

Hawkins, 78 Fla. 189, 82 S 823;| notice.’ 

Henry v. Plitt, 84 Mo. 237. hee Co., supra. 
{[b] A letter which, although L 

lacking the usual formality of a no-| 125, 72 A 5038. 
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material, as the right of appellee ac- 
crued from the date of service of the 
Rosenberg v. Union Iron, 


McVey v. Kaufmann, 223 Pa. 


[40 C.J.] 169 


is not waived by the act of the owner in pleading 
to a scire facias on the hen.** 

[§ 191] b. Necessity of Writing. It is very gen- 
erally required by statute that the notice shall be 
in writing,*® and compliance with the statute in this 
respect is essential,*° unless waived by the owner ;** 
but in the absence of such a requirement verbal 
notice may be sufficient.*? 

[§ 192] c. Statement of Particular Matters—(1) 
Intention to Claim Lien. The notice must indicate 
in some way the intention of claimant to assert 
a lien on the property of the owner,** or to claim 
the benefit of the statute conferring the lien;** the 
presentation to the owner of an account*® or order*® 
is not sufficient, as it does not show anything more 
than an intention to hold the owner personally 
liable.*7 However, a notice may be sufficient in this 
respect, although it does not employ the word ‘‘ 
tention,’’*8 nor expressly claim a lien on the prop- 
erty;** any phraseology which clearly and dis- 
tinetly apprises the owner of the intention of 
claimant to claim a lien will satisfy the require- 
ments of the statute.°° 

[§ 193] (2) Amount and Particulars of Claim. 
of facts which should have been 


stated in the written notice. Schu- 

lenburg v. Bascom, 38 Mo. 188. 
Knowledge of owner as substitute 

for statutory notice see supra § 183. 
41. Buckley v. Taylor, 51-Ark. 302, 


tice, states the essential facts and [a] Reason for rule is that the|11 SW 280. 
an intention to claim a lien, may be] 20tice forms no part of the lien anda 42. Quaack v. Schmid, 131 Ind. 
sufficient as a statutory notice. Neil| defect therein presents a substantive | 185, 30 NE 514; Newhouse v. Morgan, 
& Co., Inc., v. Wisconsin Tel. Co., 170| defense as to a matter dehors the | 127 Ind. 436, 26 NE 158; Albrecht v. 
Wis. 298, 175 NW 89: Craig v. Crom-| Hen. McVey v. Kaufmann, 223 Pa.|G, CG, Foster Lumber Co., 126 Ind. 
well, 27 Ont. A, 585 [dism app 32 Ont.| 125, 72 A 503. : 4 318, 26 NE 157; Neeley v. Searight, 
a7). Waiver of written notice see infra|113 Ind. 316, 18 NE 598; Vinton v. 
Ott v. DuPlan Silk Corp., 271] § 191. E Builders’, ete., Assoc., 109 Ind. 351, 
ps oo) 114 A 630. 39. See statutory provisions. 9 NE 177; Eastman Land, etc., Co. 


Contents of lien claim or statement 
see infra §§ 243-308 

26. Hausmann Bros. Mfg. Co. v. 
Kempftert, 93 Wis. 587, 67 NW 1136.| 36 S 575. 


Ala. 508. 


40. Ala.—Seibs v. Engelhardt, 78 
Fla.—Futch v. Adams, 47 Fla. 257, 


v. Long- Bell Lumber Co., 30 Ok. 555; 
120 P 276; McLeod v. Capell, 7 Baxt: 
(Tenn.) 196 (the act of 1859 repealed 
Code § 1986, requiring notice in writ- 


27. Bender v. Stettinius; 10 Oh. Ga.—Pou v. Covington, ete. ing, under which provision Shelby 
Dec. (Reprint) 186,19 CinclBul 163.| 84 Ga, 311, i0 SU 142 {fol Ballard | :, Hicks, 5 Sneed (Tenn.) 197, was 

28. Quaack v. Schmid, 181 Ind.| v. Dudley, 101 Ga, 299, 28 SE 845], |@ecided); Laflamme v. Laplante, 51 
185, 30 NE 514. ill.—Spalding Lumber Co. -v, | Que. Super. 38. 

29. Langenheim v. Anschutz-| Brown, 171 Ill. 487, 49 NE 725; Car-|_,43:, Wright v. Monroe Lumber Co., 
Bradberry Co., 2 Pa. Super. 285, 38 156 Ky. 83, 160 SW 788. 


WklyNC 505. Donaldson, 


ney v. Tully, 74 lave Bios McGrath v. 
SIFT. AS 


269; Peck v. 44. Mclendon v. Indianola Lum- 


30. Newnouse v. Morgan, 127 Ind.| Hinds, 68 ‘Tl. A. 319, ber Co., 128 Miss. 265, 90 S 885. 
436, 26 NH 158; Caylor v. Thorn, 125 Iowa.—Cedar Rapids Sash, etc., Co. 45, Clinton Mfg., ete, Co. v. Ful- 
Ina. 201, 25 NE 217. v. Heinbaugh, 183 lowa 1236, 168 NW |lerton, 167 Ky. 573, 181 SW 172; 
Sit St. Louis,etes, Ri-Co. voKerr; 270: Merritt v. Hopkins, 96 Iowa 652, Wright v. Monroe Lumber Co., 156 
153 Ill. 182, 38 NE 638; Bambrick y.| 65 NW 1015; Lounsbury v. Iowa, etc.) | Ky. 83, 160, SW 788; McLendon_ v. 
King, 59 Mo. A. 284; Bambrick v.| R. Co., 49 Iowa 255; Jeure v. Perkins, Indianola Lumber Co., 128 Miss. 265, 
Webster Groves Presb. Church As-| 29 Towa 262. 90 S 885. _ ; 
soc., 53 Mo. A. 225; Curti v. Hartrick, Md.—Hess v. Poultney, 10 Md. 257. 46. Davis v. Rittenhouse, etc., Co., 


61 Pa. Super. 447; Wambold v. Mo.—Schulenburg v. Bascom, 38] 92 Ill. A. 341 [mod on other grounds 

Gehring, 109. Wis. 122, 85 NW 117. Mo. 188; Miller v. Hoffman, 26 Mo.|191 Ill. 372, 61 NE 76]; Wright v. 
32. Cal—Linck v. Johnson, 66 P rates: Towner v. Remick, 19 Mo. A. Monroe: Lumber Co., 156 Ky. 83, 160 
4. SW 7 

ee outs vy. Ringwald, 60 Ill. A. Beare .—Eastman v. Newman, 59 N. 47. Wright v. Monroe Lumber Co., 

supra. 

sats —Albrecht v. C. CG Foster Pa.—Keel v. Rhoads, 17 Pa. Dist. 48. Fulton v. Parlett, 104 Md. 62, 

Lumber Co. 126 Ind. 318, 26 NB| 139, 34 Pa. Co. 159. 64 A 58. 

157. R. I.—Newell v. Campbell Mach, 49. Truelsen v. Southern Lumber, 
Mo.—Henry v. Plitt, 84 Mo. 237;| Co., 17 R. I. 74, 20 A 158. etc., Co., 87 Fla. 327, 100 S 267. 

Laswell v. Jefferson City Presb. "iex.—Berry v. McAdams, 93 Tex 50. Fulton v. Parlett, 104 Md. 62, 

Church, 46 Mo. 279; Knapp Bros. Mfg. | 431, 55 SW 1112; burns, etce., Co. v.| 64 A 58; Hhrlich-Harrison Co. v. 


Co. v. Kansas City Stock Yards Co., 
168 Mo. A. 146, 152 SW 119. 
Tex.—Breneman v. Beaumont Lum- 
ber’ Co., 12 Tex. Civ. A. 517, 34 SW 
198. 
{a] Applications of rule.—(1) The 
fact that the notice improperly set 
forth the contract as to one item did 
not. render the lien void as to other 
items concerning which the contract 
was correctly’ stated. Linek vy. 
Johnson, (Cal.) 66 P 674. (2) Other 
applications of rule see infra § 194. 
33. -Hste v.- Pennsylvania R. Co., 
27 Pa. Super. 521; Elswick v. Des- 
kins, 68 W. Va. 396, 69 SE 894. 


34. Davis v. Livingston, 29 Cal. 
283. 
35. Davis v. Livingston, supra. 


36. Davis v. Livingston, supra. 

37. Rosenberg v. Union Iron, etce., 
Ope AL 991/07 

“The date of the notice was not 


Denver Inv. Co., (Civ2RAS) 217 SW 
Ta 95 

Wis.—Rosholt v. Corlett, 106 ‘Wis. 
474, 82 NW 305. 

Can.—Calgary v. Dominion Radi- 
ator Co., 56 Can. S. C. 141, 40 DomLR 
65, [19138] 1 WestWkly 137 [allowing 
app 11 Alta. L. 532, 35 DomLR 410, 
[1917] 2 WestWkly 974]. 

Ont.—Craig v. Cromwell, 27 Ont. 
A5Sb) (Pate! 32 Ont: (271; Craig” v. 


Cromwell, 32 Ont. 27 [app dism 27 
Ont. A. 585]. 
{a] Gral or constructive notice 


cannot be substituted for the written 
notice required by _ statute. Cedar 
Rapids Sash, ete., Co. v. Heinbaugh, 
183 lowa 1236, 168 NW 270; Louns- 
Va Lowa; setCin Eee Oo. "49 Iowa 


a Omissions in the written no- 
tice cannot be supplied by evidence 
of verbal information to the owner 


Cushman, 86 Wash. 190, 149 P 708. 
[a] Intention held sufficiently ex- 
pressed.—(1) “A notice that the ma- 
terial men ‘claim and shall forthwith 
file’ a mechanics’ lien claim under 
Art. 63 of the Code is quite as deti- 
nite in respect to the intention of 
the material man to claim the lien 
as would have been a notice couched 
in the precise language of the section. 
It is difficult to perceive how one can 
declare that he claims and _ shall 
forthwith file a. mechanics’ lien un- 
less he means by that declaration 
that it is his intention to claim such 
a lien. The intention to claim a lien 
could not be more definitely expressed 
than by the statement that the lien 
is claimed and will be forthwith 
filed. The owner was just as fully 
informed by the notice given that 
the claimants intended to file a lien 
claim, as she would have been had 
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The notice must give information as to the nature 
and extent of the claim;*! it must be sufficiently 
definite fairly to apprise the owner of the service 
rendered and the charge made therefor 
the requirements variously imposed by particular 
statutes are that the notice shall state or show 
the amount for which a lien will be claimed;°* 
the amount due®* or to become due;°° that the con- 


the notice specifically stated that it 
was the intention of the lienors to 
claim such a lien.” Fulton y. Par- 
lett, 104 Mad. 62, 66, 64 A 58. (2) 
The words ‘complying with the lien 
laws of the state of Washington, 
contained in a notice, have been held 
sufficient to comply with the statute 
by informing the owner of the inten- 
tion of claimant to file a_ lien. 
Bhrlich-Harrison Co. v. Cushman, 86 
Wash. 190, 192, 149 P 708. 

51. Trammell v. Hudmon, 86 Ala. 
472, 6 S 4; Davis v. Livingston, 29 
. Cal. 283; Hausmann Bros. Mfg. Co. v. 
Kempfert, 93 Wis. 587, 67 NW 1136. 

52. Ott v. DuPlan Silk Corp., 271 
Pa. 322, 114 A 630. 

{a] Under particular statutes.— 
The notice required by the act of 
June 4, 1901, to be given by a sub- 
contractor to the owner before -filing 
a lien, should contain definite and 
specific information as to the char- 
acter and details of the claim and the 
eontract under which it was fur- 
nished, covering substantially-the re- 
quirements of a declaration in as- 
sumpsit. Howard v. Allison, 27 Pa. 
Co. 262. 

5G. Jackson v. Rechtin, 207 Ky. 
539, 269 SW 714; National Surety Co. 
v. Price, 162 Ky. 632, 172 SW 1072; 
Wolflin-Luhring Lumber Co. v. 
Mosely, 152 Ky. 701, 154 SW 22. 

54. ill—Davis v. Rittenhouse, 
ete., Co., 92 Ill. A. 341 [aff in part 
and app dism in part 191 Ill. 372, 61 
NE 76]. 

Ind.—Gilman v. Gard, 29 Ind. 291. 


Md.—Thomas v. Barber, 10 Md. 
380. 
Miss.—McLendon Vv. Indianola 


Lumber Co., 128 Miss. 265, 90 S 885. 

N. J.—Reeve v. Elmendorf, 38 N. 
A ee Ore © 

Pa—McVey v. Kaufmann, 223 Pa, 
125, 72 A 508. 

Wis.—Chandler Lumber Co. v. 
Fehlau, 137 Wis. 204, 117 NW 1057; 
Laev Lumber Co. v. Auer, 123 Wis. 
178, 101,NW 425. 

{a] Inference.—‘‘The statute in 
express terms requires the notice to 
state the amount due... . This re- 
quirement cannot be supplied by in- 
ference.” Chandler Lumber Co, v. 
Fehlau, 137 Wis, 204, 207, 208, 117 
NW 1057. 

{b] Misstatement of amount.—(1) 
The notice is held to be void where it 
claims more than was really due. 
Donnelly v. Johnes, 58 N. J. Eq. 442, 
44 A 180; McPherson v. Walton, 42 
N. J. Eq. 282, 11 A 21. See Dugan 

' vy, Howard, 130 Md. 114, 99 A 966 
(holding the notice clearly defective 
in this respect but not determining 
whether it could or could not be 
amended). (2) However, the con- 
trary has been held when it does not 
appear that anyone was prejudiced 
by the mistake. Albrecht v. C. C. 
Foster Lumber Co., 126 Ind. 318, 26 
NE 157. See Breneman v. Beaumont 
Lumber Co., 12 Tex. Civ. A. 517, 34 
SW 198 (one who performed work 
on buildings owned by different per- 
sons is not deprived of his lien be- 
cause the notice served on the own- 
ers included the amounts owing for 
work and material on all the build- 
ings when no one was prejudiced by 
the irregularity). (8) The notice is 
not void where it claims less than is 
really due, although claimant will be 
held to have waived his claim for the 
difference between the sum demanded 
and the sum actually due. Donnelly 
-y, Johnes, supra. 
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ro? Among 


{c] Variance between statements 
in successive) notices.—The fact that 
the notice of a materialman claims a 
larger amount than was claimed in 
a previous notice does not vitiate it, 
as each notice is to be considered 
absolutely and not relatively to the 
others. Davis v. Livingston, 29 Cal. 
283. 

{d] Over and above payments and 
offisets.—(1) Some statutes require 
the notice to contain a statement of 
the amount due ‘over and above all 
payments and _ offsets.’ Davis v. 
Livingston, 29 Cal. 288. 
it is held that the notice is sufficient 
when it states the amount claimed 
to be due, and that it is unpaid, 
without containing the words of the 
statute “over and above all payments 
or offsets,” as whether the claim is 
false or true must be ascertained by 


proof. Whittier v. Blakely, 13 Or. 
546, 11 P 305. 
{e] Substantial compliance.—Al- 


though a subcontractor’s notice does 
not, with commendable fullness, com- 
ply with the statute requiring a 
statement of the amount due, yet 
where there is no difficulty in deter- 
mining from the notice, and a state- 
ment made a part thereof, the exact 
amount claimed to be due, there is 
a substantial compliance with the 
statute which is. sufficient. West 
Allis Lumber Co. v. Wiesenthal, 141 
Wis. 460, 124 NW 498. 

[f] Omission of word “dollars” 
or dollar mark.—(1) The omission of 
the dollar mark opposite figures 
showing the value or price of the 
material furnished, the hgures be- 
ing in ruled columns and it clearly 
appearing that those representing 
cents are in a column to the right of 
those representing dollars does not 
invalidate the notice. Botto v. King- 
wald, 60 Ill A. 415. (2) Likewise 
the omission of the word ‘‘dollars” in 
the statement of the amount claimed 
to be due is immaterial, where the 
amount is: also stated in figures prop- 
erly punctuated and preceded by the 
dollar mark. Brown v. Smith, 84 W. 
Va. 429, 100 SE 279. 


{[g] Statement held _ sufificient.— 
W. H. Pipkorn Co. v. Evangelical 
Lutheran St. Jacobi Soc., 144 Wis. 


501, 129 NW 516 (statement of the 
amount of a bill for materials and 
the amount paid thereon). 

55. Davis vy. Rittenhouse, etc., Co., 
92 Ill. A, 341. But see infra text and 
note 76. 

[a] Probable value.—Under some 
statutes the notice must state the 
probable value of the labor or ma- 


terials to be furnished, and the 
words “probable value’? mean that 
the employer shall be notified of 


some particular sum approximating 
the value of the labor done or ma- 
terials furnished by claimant. White- 


pee v. Lebcher, 7 Mont. 473, 17 FP 
548. 
56. Langford v. South Florida 


Lumber, etc., Co., 63 Fla. 484, 59 § 
12; De Soto Nat. Bank y. Arcadia 
Hlectric Light, ete, Ca, 59 Fla. 
479, 52 S 612; Dusick vy. Green, 118 
Wis. 240, 95 NW 144. 

[a] This is sufficiently shown by 
a notice declaring in substance that 
claimant claims to have a lien for a 
quantity of lumber, ete., furnished in 
pursuance of an agreement with the 
principal contractor, in the sum of 
four thousand three hundred and 
fifty-nine dollars and seventy-four 
cents, of which only two thousand 


f For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


(2) However,, 


~ [§ 198 


tractor is indebted to claimant in the sum stated 
in the notice;®* that claimant was. employed by 
the contractor;®? that the work was done for or 
the materials furnished to a contractor with the 
owner;°® that claimant furnished the materials ;°? 
what labor was performed or what materials were 
furnished ;°° the nature and kind of materials fur- 
nished;*1 and the date when the last work was 


three hundred and eighty-nine dol- 
lars and seventy-four cents have 
been paid and that there is still due 
and owing claimant the sum of one 
thousand nine hundred and seventy 
dollars. Dusick v. Green, 118 Wis: 
240, 95 NW 144, 

Naming contractor see infra § 194. 

57. Dusick v. Green, 118 Wis. 240, 
95 NW 144, 

[a] Stating that the materials 
were furnished pursuant to an agree- 
ment with the contractor sufficiently 
declares an employment. MDusick’ v. 
Green, 118 Wis. 240, 95 NW 144. 

58. Gilman y, Gard, 29 Ind. 291. 

59. Dusick v. Green, 118 Wis. 240, 
95 NW 144. 

{a] Sufficient statement.—A no- 
tice stating in substance that the 
lien was claimed for a quantity of 
lumber furnished for use and used in 
the building pursuant to an agree- 
ment with the contractor, and that 
there was still due and owing to 
claimant a certain amount, suffi- 
ciently showed the materials to have 
been furnished by claimant. Dusick 
v. Green, 118 Wis. 240, 95 NW 144. 

60. Carl Miller Lumber Co. v. 
Elfers, 164 Wis. 215, 159 NW _ 814; 
Hausmann Bros. Mfg. Co. v. Kemp- 
fert, 93 Wis. 587, 67 NW 1136. 

[a] Notice substantially comply- 
ing with statute—A requirement 
that the notice shall contain “a 
statement of the labor performed 
and materials furnished” is substan- 
tially complied with by a notice stat- 
ing that the lien is claimed for 
“work, labor and services done and 
performed upon said building, and 
sash, doors, blinds, moulding, and 
other building materials sold and 
delivered to be used, and which were 
actually used, in and upon. said 
building and premises under said 
agreement with said principal con- 
tractors for the agreed price of,” 
etc. Hausmann Bros. Mfg. Co. v. 
Kempfert, 93 Wis. 587, 67 NW 1136, 

{[b] Statement of materials fur- 
nished held sufficient. — Chandler 
Lumber Co. vy. Fenlau, 137 Wis. 204, 
117 NW 1057 (although meager and 
not to be commended). 

61. Thomas v. Barber, 10 Ma. 
380; McVey v. Kautmann, 223 Pa. 
125, 72 A 503; Benton v. David Berg 
Distilling Co., 63 Pa. Super. 412; 
Mansfield v. Ocipa, 28 Pa. Dist. 121; 
Ronalds, ete. Co. v. Rogers, 25 Pa. 
Dist, 25. ; 

[a] Statutes compared.—‘It: will 
be observed that the language of the 
Act of 1901 requires the notice to 
state the ‘kind of labor or materials 
furnished,’ and: the Act of 1909 re- 
quires the notice to state the ‘nature 
of the labor or materials furnished,’ 
The latter act makes no material 
change in the requirements.” Ron- 
Gis beta Co. v. Rogers, 25 Pa. Dist. 

{b] Deseription.—(1) The notice 
must contain a careful description of 
the things furnished. Smith v, 
Brown, 25 Pa. Dist. 1024. (2) That 
is, the notice must contain a descrip- 
tion of the quality and character of 
the things turnished, so that they 
can be distinguished and identified. 
A. G. Breitwieser Lumber Co. v. 
Wyss-Thalman, 51 Pa. Super. 83. 

lc] Statement held sufficient.— 
Ott v. DuPlan Silk Corp., 271 Pa. 
322, 114 A 630. 

{d] Statements held insufficient.— 
Benton v. David Berg Distilling Co., 
63 Pa. Super. 412 (statement that 


§§ 193-194] 


done or the last material was furnished.®? 
the former statutes in some jurisdictions it was 
necessary for a subcontractor to set forth in his 
notice the subcontract under which he claimed®* 
or a copy thereof where it was in writing.*4 
failure to attach a copy of the plans and specifica- 
tions to the notice is not necessarily fatal where 
it appears that the plans and specifications are in 
Under particular 
statutes it has been held unnecessary to state in 
the notice when payment became®® or will become? 
due; the conditions of the sale of the material to 
the principal contractor;®* that the material was 
delivered,®® when it was to be delivered,’® or that 
there was any fixed time when it was to be de- 
livered;"1 the particular character of the mate- 
rials;*2 the items of work or material,’* or the 


.the possession of the owner.® 


claimant furnished “lumber used in 
the construction of the building’’); 
A. S. Breitwieser Lumber Co. v. 
Wyss-Thalman, 51 Pa. Super. 83 
(statement that the materials fur- 
nished were “rough lumber and mill 
work’); Mansfield v. Ocipa, 28 Pa. 
Dist. 121 (statement that claimant 
furnished “lumber and hardware’’); 
Ronalds, etc., Co. v. Rogers, '25 Pa. 
Dist. 25. 

62. McVey v. Kaufmann, 223. Pa. 
peo 72 A 503; Wolf v. Pennsylvania 

'Co., 13 Pa. Dist. WLS 30" Rak iCo, 


BOA, 

{a] A notice is sufficient in this 
respect where it expressly declares 
that the contract was fully performed 
on a named date. Ott v. DuPlan Silk 
Corp., 271 Pa. 322, 114 A 630. 

[b] Statement held insufficient.— 
A notice setting forth that the last 
materials were delivered ‘“‘on or about 
July 30, 1903,” without explaining 
why the date is indefinitely given, 
and served on Oct. 31, 1903, is insuf- 
ficient and the lien will be stricken 


off. Wolf Co. v. Pennsylvania R. 
Conuicd ea, super... 409. Lait 13. Pa. 
Dist. 791]. 


63. Herr v..S. R. Moss Cigar Co., 
2ab= Pa. <pee.8d-4A bl; MeVey —v. 
Kaufmann,: 223 Pa. 125, 72, A 503; 
McCrum-Howell Co. vy. Empfield, 50 
Pa. Super. 551; Hart v. Lehigh Val- 
ley R. Co., 41 Pa. Super. 224; Collins 
v. Pennsylvania R. Co., 29 Pa, Su- 
per. 547; Este v. Pennsylvania R. Co., 
27 .Pa. Super, 621 [aff 13,."Pa.. Dist. 


451, 30 Pa. Co. 209]; James v. Ho- 
moyer,, 151) Pa.) Dist. - 957 GWolt, v. 
Pennsylvania R. Co., 13 Pa. Dist. 


791, 30 Pa. Co. 501. 

[a] This requirement was subse- 
quently eliminated by amendment of 
the statute. Act March 24, 1909 (P. 

ao) Pa. St. (1920) § 14660. 
And see Ott v. DuPlan Silk Corp., 
271 Pa. 322, 114 A 630. 

64. Murphy v. Cicero Lumber Co., 
Matis Awol OP 


65. National Supply, ete Cow, 
Fitch, 55 Pa. Super. 212; Thaler v. 
Wilhelm Griesser Constr. Co., 40 Pa. 


Super. 331; Day v. Pennsylvania R. 
Co., 35 Pa. Super. 586 [aff 224 Pa. 
193, 73 A 206]. 

66. 9 Beck ‘Coal, , etc., (\Co. v...H., A. 
Peterson Mfg. Co., 237 Ill. 250, 86 
NE 715. See Albrecht v. C. C. Fos- 
ter Lumber Co., 126 Ind. 318, 26 NE 
157 (the failure to state in the no- 
tice that the claim is due does not 
impair the notice as between the 
original parties). 

[a] Formerly the statutes con- 
tained such a requirement. Miller v. 
Calumet Lumber, etc., Co., 121 Ill. 

. 56; Hurtt v. Sanders Bros. Mfg. 
Co., 99 Ill. A. 665; Keefe v. Minehan, 
93 Ill. A. 586; Davis v. Rittenhouse, 
ete., Co., 92 Ill. A. 341. 

{b] The time “when payments 
were to be made” need not be stated 
in the notice. Miller v. Calumet 
Lumber, etc., Co., 121 Ill. A. 56 [expl 
Hurtt v. Sanders Bros. Mfg. Co., 99 
Ill. A. 665 as set out infra note 70]. 

67. Beck Coal, etc., Co. v. H. A. 
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) 
Under 


A 


debt is owing.®* 


Peterson Mfg. Co., 237 Ill. 250, 86 
NE 715; I. Lurya Lumber Co. v. 
Bernstein, 168 Ill. A. 85. 

fa] Undex former statutes the 
rule was otherwise. Keefe v. Mine- 
han, 938 Ill. A. 586; Davis v. Ritten- 
house, tC. 2Cos) 92 DleHAs 341; 

68. Laev Lumber Co. v. Auer, 123 
Wis. 178, 101 NW 425. 

69. I. Lurya Lumber Co. v. Bern- 
stein, 168 Ill. A. 85. 

70. Miller v. Calumet Lumber, 
ete, Co,, 121° Til, A. 56 [expl Hurtt 
v. Sanders Bros. Mfg. Co., 99 Ill. A. 
665, on the ground that in that case 
it was decided that a notice was de- 
fective because it did not state when 
the amount claimed to be due became 
due, and that the language used in 
the opinion to the effect that the no- 
tice did not state when the material 
was delivered, or that there was any 
fixed time when it was to be deliv- 
ered, nor whether it was furnished 
under one or many contracts, nor 
when payments were to be made, was 
simply’ the demonstration by the 
writer of the opinion that the notice 
contained neither the required state- 
ment, nor, in other allegations, the 
means of obtaining the information]. 

71. Miller v. Calumet Lumber, 
etew, Cons 12a Ii. AY 66 al exp) Hurtt 
v. Sanders Bros. Mfg. Co., 99 Ill. A. 
665 as set out supra note 70] 


he Davis v. Livingston, 29 Cal. 
283. 
73. Gilman v. Gard, 29 Ind. 291; 


Rhodes v. Webb-Jameson Co., 19 Ind. 
A. 195, 49 NE 283. 

[a] Patented article.—Where an 
article supplied by a subcontractor 
was a patented device composed of 
parts of iron, wood, ete., the notice 
need not contain an itemized state- 
ment of the different articles and 
materials of the device as a whole. 


Day v. Pennsylvania R. Co., 35 Pa. 
Sets 586 [aff 224 Pa. 193, 73 A 
6]. 
{b] Number of radiators.—A no- 


tice stating that the claim is for ra- 
diators furnished substantially com- 
plies with the statute; it need not 
specify the number of radiators. 
American Radiator Co. v. Blakie, 165 
Thi. A. 404. 


74. Louis Werner Saw-Mill Co. v. 
General Chemical Co., 11 Pa. Dist. 
722, 

[a] Application of rule.—Where a 


contract between a contractor and 
subcontractor is an accepted written 
bid for a lump sum for an itemized 
list of articles without prices given 
for each item, a notice by the sub- 
contractor to the owner is sufficient 
if the sworn statement accompany- 
ing it recites the written bid and its 
acceptance, and there is attached to 
the statement the itemized list of 
materials. Schuchert v. Canevin, 
226 Pa. 369, 75 A 668; Willson v. 
Canevin, 226 Pa. 362, 75 A 666. 

[b] Notice held sufficient.—Where 
a subcontractor agreed to furnish all 
the lumber for the erection of a 
dwelling at prices agreed on under a 
verbal contract, and notifies the 
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prices for each item;*‘ or to give a specific descrip- 
tion of the materials furnished and used.” 
under some statutes, a written cautionary notice 
that materials will be furnished need not state the 
amount claimed for the materials.’® 
but not other,’* statutes, it must be stated that 
the materials were used in constructing the build- 
ing; but the lack of a distinct and affirmative state- 
ment in this respect is not fatal’® where the state- 
ment made may, by construction, be deemed to 
fulfill the statutory requirement.®° 

\§ 194] (3) Names or Description of Parties. The 
notice must so name or describe the parties as 
to indicate who is claiming the lien,*t as well as 
the person against whom it is claimed,®? and the 
name of the contractor or person from whom the 


Also 


Under some,** 


While a notice which shows that 


owner of an intention to file a lien, 
in which he gives an itemized state- 
ment of all the various kinds of lum- 
ber furnished and the price and 
quantity of each kind, and declares 
the same was furnished in accord- 
ance with the verbal.contract, such 
notice is sufficient; it is not necessary 
to repeat the prices in reciting the 
verbal contract. Shearer v. Geisel- 
man, 22 Montg. Co. (Pa.) 126.° 

75. Bassett v. Bertorelli, 92 Tenn, 
548, 22 SW 423. 

76. Truelsen v. Southern Lumber, 
etc., Co., 87 Fla. 327, 100 S 267 (hold- 
ing that, in so far as they are in- 
consistent on this point, Ramsey v. 
Hawkins, 78 Fla. 189, 82 S 823 was 
overruled by People’s Bank v. Ar- 
buckle, 82 Fla. 479, 90 S 458). 

77. Elswick v. Deskins, 68 W. Va. 
396, 69 SH 894. 

78. Davis v. Livingston, 29 Cal. 
283. See Henry v. Plitt, 84 Mo. 2387 
(a notice of a mechanic’s lien for 
materials furnished is sufficient if it 
puts the owner on his guard, al- 
though it does not mention every 
building into which the materials 
entered). 

79. Elswick v. Deskins, 68 W. Va. 
396, 69 SE 894. 

$0. Elswick v. Deskins, supra 
(statement that material was fur- 
nished for the construction of the 


building). 
81. Miller v. Hoffman, 26 Mo. A. 
199; Bender v. Stettinius, 10 Oh. 


Dec. (Reprint) 186, 19 CincLBul 163. 

{a] Where partners do the work 
(1) it is not» necessary that the no- 
tice state that the parties are part- 
ners, if it otherwise shows the fact. 
Duckwall v. Jones, 156 Ind. 682, 58 
NE 1055, 60 NE 797. (2) Where two 
partners had formerly been doing 
business under one fictitious name 
and thereafter resumed business un- 
der a different name, and in doing so 
used the stationery of the old firm 
and used the two names indiscrimi- 
nately, which was known to the con-- 
tractor to whom they furnished the 
material, a notice given in the name 
later adovted by them was sufficient. 
McPherrin v. QLumbermen’s Supply 


Co., 211 Mo. A. 385, 242 SW 136. 
82. Mueller v. Kroll, 207 Ill. A. 
306; 


Kenly v. St. Joseph Sisters of 
Charity, 63 Md. 306. 

[a] Notice held insufficient.—A 
notice addressed to the “St. Mary’s 
Female Orphan Asylum,” and handed 
to a sister of charity who opened the 
door of the building, was not suffi- 
cient. to establish a mechanic’s lien 
against “The Sisters of Charity of 
St. Joseph.” Kenly v. ee Joseph 
Sisters of Charity, 63 Md. 306. 

83. Trammell v. Hudmon, 86 Ala. 
472, 6 S 4; Mueller v. Kroll, 207 Ill. 
A. 306; Putnam vy. Ross, 55 Mo. 116, 
46 Mo. 337; Fruin-Bambrick Constr. 
Co. v. Jones, 60 Mo. A. 1; Bambrick 
v. Webster Groves Presb. Church 
Assoc., 53 Mo. A. 225; Downey v. 
Higgs, 41 Mo. A. 215; Bender v. Stet- 
tinius, 10 Oh. Dec. (Reprint) 186, 19 
CincLBul 1638. 


i240 762.3i] 
the amount claimed is due a person other than 
claimant is insufficient,’ and a notice addressed 
simply to the agent of the owner has been held 
insufficient,> nevertheless the courts are liberal in 
sustaining a notice which, despite errors or dis- 
crepancies therein as to the name of the owner*® 
or contractor or person from whom the debt is 
owing,®’ is sufficient to put the owner on guard 
and does not mislead or prejudice him. Some stat- 
utes, although requiring that notice be given the 
owner,®® do not require that it be directed or ad- 
dressed to him.*® 

[§ 195] (4) Description of Property. Under some 
statutes a description of the property to be affected 
by the lien is an essential part of the required notice 
to the owner.®° Other statutes do not require that 
the notice given to the owner should describe the 
premises.*1 At any rate a notice will not be held 
insufficient: in this respect where it contains enough 
to identify the building®? or premises.°* 

[§ 196] d. Amendment. Some courts hold that 
the notice may be amended at the trial in a proper 
case.°* Other courts hold that the notice cannot 
be amended after the expiration of the time within 
which the statute requires it to be given.®® 


[a] Where there are several con- 
tractors, the notice is sufficient if it 
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the husband and wife had contracted 
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[§ 197] 7. Signature and Verification. The notice 
should be signed by claimant®® or his agent®’ or 
attorney.°® The fact that it is in the handwriting 
of claimant will not eure the want of a signature.®® 
Where claimant is a copartnership, a notice signed 
in the firm name is sufficient.1 A notice by a firm 
signed in the presence and by the authority of 
the firm, although not individually by one of the 
members, is sufficiently signed.2 Where claimant. 
is a corporation, the notice may be signed by an 
agent® or attorney* without attaching the seal of 
the corporation.» Some statutes require the notice 
to be verified by affidavit.° Such statutes are con- 
strued to mean that the notice itself must contain 
a jurat showing that the paper is sworn to.’ 

[§ 198] 8. Service. It has been held that the 
notice may be efficiently served in any form or 
by any method which in effect gives the written 
notice prescribed by the statute;® the mode or man- 
ner of service is immaterial where it is shown that 
the owner actually received the notice within the 
time limited.1? Under some statutes, personal serv- 
ice is not required,'! and substituted’? or construe- 
tive!? service, such as by mail‘? or by leaving the 
notice or a copy thereof at the owner’s usual place 


ot aka is Bas | 


names one. Davis vy. Livingston, 29 
Cal. 283. 

[b] Contractors at time of notice. 
—A notice of a subcontractor prop- 
erly names as contractors those who 
‘are contractors at the time of the 
service of the notice upon the owner. 

. Lurya Lumber Co. v. Bernstein, 
TGSe leeway gi 

{c] Employment of contractor by 
owner.—Where contractors were em- 
ployed by a husband to construct 
certain buildings on land belonging 
to his wife, a notice of materialmen 
of their intent to claim a lien was 
‘not defective for failure to recite that 
the contractors, who purchased the 
material, were the contractors em- 
ployed by the owner. Fulton v. 
Parlett, 104 Md. 162, 64 A 58. 

{d] Where materials are furnished 
to a subcontractor, the name of the 
general or principal contractor need 
not be stated in the notice. Downey 
v. Higgs, 41 Mo. A. 215. 

of, “Vicksbure: Mie.) ete, Co. v. J. 
H. Jaffray Constr. Co., 94 Miss. 282, 
49 S 116. 

85. Legnard v. Armstrong, 18 Ill. 
Ci 549. But see infra note 86 [a] 
C7 


Ns 
nee. to agent generally see supra 
5. 


§ 

86. , Fruin-Bambrick Constr. Co. v. 
Jones, 60 Mo. A. 1. And see cases 
infra this note. 

[a] . Qllustrations.—(1) A vari- 
ance in the spelling between the 
name of the person addressed and 
his correct name is immaterial where 
there is no material difference in 
the pronunciation of the two names. 
Gorman v. Dierkes, 37 Mo 576. (2) 
A lien is not lost by a mistake, 
through misinformation by an ab- 
stract clerk, in the first name of the 
owner in the notice of lien, where the 
owner was not misled by the error, 
and no rights of third persons had 
intervened. Joplin Sash, ete., Works 
v. Shade, 137 Mo. A. 20, 118 SW°1196. 
(3) An honest mistake in ascertain- 
ing and stating the names of all the 
owners in the notice will not defeat 
the lien. Independence Sash, etc., Co. 
v. Bradfield, 153 Mo. A. 527, 134 SW 
118. \(4) A notice addressed to other 
persons besides the owner but also 
addressed to him and served on him 
within the time limited is sufficient. 
Hensel v. Johnson, 94 Md. 729, 51 
A 575. (5) That notices of mechan- 
ics’ liens were given as though both 


for the building did not nullify the 
notices, although the husband alone 
had made the contract. C. A. Brock- 
ett Cement Co. v. Logan, 187 Mo. A. 
Sala oS VV ae alle (6) Where the 
right person gets the notice, and it 
is sufficient to put the owner upon 
guard as to the rights of the parties, 
the fact that it is addressed to an- 
other person will not avoid it. Colo- 
rado Iron Works v. Taylor, 12 Colo. 
A. 451, 55 P 942; Trueblood v. Shell- 
house, 19) Ind. sAv 91, 49 NE 47. (7) 
A notice of intention to claim a lien 
for material furnished for a hospi- 
tal being erected for a corporation 
which was addressed to an individual 
as agent of the corporation was suf- 
ficient where the individual named 
was the president of the corporation 
and received the notice. Ellis-Myl- 
roie Lumber Co. v. Bratt, 119 Wash. 
142, 205 P 398. 

Sia ISANSAS Clty Be UIni) a COlmns 
Vrooman, 174 Mo. A. 63, 160 SW 48; 
Fruin-Bambrick Constr. Co. v. 
Jones, 60 Mo. A. 1. 

88. See supra § 184. 

89. Milwaukee Bldg. Supply Co. v. 
Illinois Sunety Co., 163 Wis. 48, 157 
NIWs aot) Wench s Pinkornes 1OOn sve 
Evangelical Lutheran St. Jacobi Soc., 
144 Wis. 501, 129 NW 516. 

g0. Mark Paine Lumber Co. v. 
Douglas County Impr. Co., 94 Wis. 
322, 68 NW 10138. 


91. Gilman v. Gard, 29 Ind. 291. 
BA tee Bambrick v. King, 59 Mo. A. 

4, 

$8. Brace, etc., Mill Co. v.: Bur- 
bank, 87 Wash. 356, 368, 151 P 803, 


AnnCas1917E 739 (where the descrip- 
tion was held sufficient “despite the 
omission of the name of the city). 

“The statute above quoted does 
not require that the premises be 
described in the notice in any par- 
ticular manner. It would seem, then, 
that when a notice is sufficient to 
inform one of ordinary intelligence 
to what premises the notice refers, it 
should be held sufficient to satisfy 
the requirements of the law.” Brace, 
ete,, Mill Co. Vv. Burbank, supra. 

84. Ellis-Mylroie Lumber Co. vy. 
Bratt, 119 Wash. 142,205 P7398: 

95. Mark Paine Lumber Co. vy. 
Douglas County Impr. Co., 94 Wis. 
322, 68 NW 10138. 

96. Davis v. Livingston, 29 Cal. 
283; Wetenkamp v. Billigh, 27 Ill. A. 
peat Schulenburg v. Bascom, 38 Mo. 
205. 


97. Towner v. Remick, supra; 
Williams v. Brodford, (N: J. Ch.) 21 
AD sade 

98. Treusch v. Shryock, 51 Md. 
162; Towner v. Remick, 19 Mo. A. 
205. 

99. Davis v. Livingston, 29 Cal. 
283. 

1. Dwyer Brick Works v. Flana- 


gan, 87 Mo. A. 340. 
2. Williams v. 
Chz)) 2a. A s3re 
3. I. Lurya Lumber Co. v. Bern- 
stein, 168 Ill. A. 77. 
4. Cary-Lombard Lumber Co. v. 
Fullenwider, 150 Ill. 629, 37 NE 899. 
5. Cary-Lombard Lumber Co. v. 
Fullenwider, supra; I. Lurya Lumber 
Co. v. Bernstein, 168 Ill. A. 85. 
6. Expanded Metal Fire-Proofing 
Co. v. Delp, 247 Pa. 337, 93 A 496. 
7. Expanded Metal Fire-Proofing 
Co. v. Delp, supra. 
8 Cross references: 
Defective service as ground for set- 
ting aside judgment see infra XII, N. 
Person or persons to be served see 
Supra §§ 184, 185. 
Proof of service see infra § 684. 
9 Fehling v. Goings, 67 N. J. Eq. 
375, 58 A 642. 


Bradford, (N. J. 


10. Fruin-Bambrick Constr. Co. v. 
Jones, 60 Mo. A. 1; . H. Rumsey 
Mfe. Co. v.. Baker, 385° Mo. A, 217% 


Miller v. Hoffman; 26 Mo. A. 199. 

11. i. J. Mueller Furnace, Co: ty. 
Dreibelbis, (Mo. A.) 229 SW 240. 

[a] Statutory change of rule.— 
(1) In Missouri personal notice was 
at one time required and other 
forms of service were held insuffi- 
cient. Meyer v. Christian, 64 Mo. A. 
203; L. H. Rumsey Mfg. Co. v. Baker, 
35 Mo. A. 217; Ryan v. Kelly, 9 Mo. 
A. 396. (2) “But these caseS were 
decided prior to the enactment in 
1909 of section 9156, Revised Stat- 
utes of Missouri 1919. ... The stat- 
ute having authorized constructive 
service, personal service of the no- 
tice is no longer necessary.” IL. J. 
Mueller Furnace Co. v. Dreibelbis, 
(Mo. A.) 229 SW 240, 241. 

12. Williams,  etc.,’ Co. 
68 W. Va. 681, 70 SE 696. 

13. L. J. Mueller Furnace Co. v. 
Dreibelbis, (Mo. A.) 229 SW 240. 

14. North Dakota Lumber Co. v. 
Bulger, 19 N. D. 516, 125-NW 883: 
Brace, etc., Mill Co. v. Burbank, 87 
wash. 356, 151 P 803, AnnCas1917B 
T39. 

[a] 


v. Bailey, 


Incorrect address.—(1) A no- 


Towner v. Remick, 19 Mo. A.| tice, although incorrectly addressed, 


is sufficient where the address is cor- 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


_ 


§§ 198-199] 


of abodel® with a member of his family,!¢ is 
sufficient. However, other statutes require personal 
service,‘* and under such statutes service by mail!8 
or by leaving the original notice or a copy thereof 
at the residence of the owner, with a member of 
his family,’® is not sufficient. Under some stat- 
utes, where the owner or his agent is not to be 
found in the county, the notice may be served by 
filing in the clerk’s office.?° Service of a copy of 
the notice is sufficient.?+ 

By posting. Some statutes expressly authorize 
service by posting the notice on the most public 
part of the structure or other improvement where 
the owner cannot be served in the county, and no 
architect, agent, or other party in possession can be 
found.?? Posting the notice on the building is not 
sufficient without proof that on account of absence 
or other causes personal service could not be 
made. 

Place. Service may be made on the owner any- 
where;** and under some statutes a like rule is 
applicable in respect of service on an agent,?> but 
under other statutes, service on an agent or archi- 
tect outside of the county where the building is 
situated is not sufficient.?6 

Who may make. The notice may be served by any- 
one who would be a competent witness to make 
affidavit to the service?’ or by any officer authorized 
to serve writs or other process of a court;?* the 
service need not be made by an officer?® or by 
claimant in person.*° 


rected by the post office authorities 
and the notice is received by the 
owner in due course. Brace, etc., 
Mill Co. v. Burbank, 87 Wash. 356, 
368, 151 P 803, AnnCasl1917E 739. 26. 
(2) “The purpose of the address, of] A 1116. 
course, is to have the notice reach 
the owner, and when the address is 28. 
sufficient to accomplish that purpose] notice may 
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eounty of another state. 
Green, 118 Wis. 240, 95 NW 144. 
25. Neil & Co., 
A COs el, On VVAS eo Seh leh OLN Vas SiO: 
Merritt v. Poli, 231 Pa. 611, 80 


Ine. v. Wisconsin 


27. ‘Hassett v. Rust, 64 Mo. 325. 
Hassett v. Rust, 


be served by a consta- 


[40 C.J.] 1738 

[§ 199] C. Furnishing Statement or Account to 
Owner.*t Under a few statutes a contractor does 
not acquire a lien unless he gives to the owner a 
sworn statement showing the names of all subcon- 
tractors, laborers, and materialmen and the amounts 
due to each.22 Also under a few statutes the 
same is true of subcontractors.** However, unless 
requested by the owner,** a subcontractor need not 
furnish his statement directly to the owner*® but 
may furnish it to the contractor®® whose duty it is 
to furnish it to the owner.*’ The fact that the 
statement of a subcontractor is not served on the 
owner until after the lien claim is filed is not fatal,*$ 
provided it is served before the expiration of the 
time for filing the claim.*® <A statute requiring 
a contractor to produce to, and leave with, the 
owner an affidavit or statutory declaration that 
all workmen employed by him have been paid up 
to a certain date is construed to apply only where 
the contractor is receiving advances during the 
progress of the work,*® and not to apply where he 
claims a lien after the contract has been com- 
pleted. Some statutes expressly provide that mer- 
chants and dealers in materials only shall not be re- 
quired to furnish statements;4? and under the 
construction placed upon other statutes it is unnec- 
essary for materialmen, laborers, ete., in order to 
preserve their liens and privileges on the property 
of the owner, to file sworn statements with the 
owner.*? 


Account. Under some statutes, subcontractors, 


not include the names of former em- 
ployees, or persons who have fur- 
nished materials, where there is 
nothing due them. Halpin v. Gar- 
man, 192 Mich.’ 71, 158 NW 29. 

33. Gannon vy. Potter, ete. Co., 
29° O.' Or Ay D66,012 Onn Ae 9. 
Supra (the [a] Where there are no subcon- 
tractors or materialmen of the sub- 


Dusick v. 


the court should not further inquire 
as to its sufficiency.” Brace, etc., 
Mill Co. v. Burbank, supra. 

15. American Radiator Co. v. 
Hampson, 41 R. I. 87, 102 A 799. 

16. L. J. Mueller Furnace Co. v. 
Dreibelbis, (Mo. A.) 229 SW _ 240; 
Williams, etc., Co. v. Bailey, 68 W. 
Va. 681, 70 SH’ 696. 

17. Carney v:. Tully, 74. Tl. 375; 
Sykes Steel Roofing Co. v. Bernstein, 
156 Ill. A. 500; Peck v. Hinds, 68 Ill. 
A. 819; Hensel v. Johnson, 94 Md. 
729, 51 A 575; Street Lumber Co. v. 
Sullivan, 201 Mass. 484, 87 NE 905, 16 
AnnCas 354. 

18. Carney v. Tully, 74 Ill. 375; 
Sykes Steel Roofing Co. v. Bernstein, 
156 Ill. A. 500; Peck v. Hinds, 68 Ill. 
AtsL9: 

19. Hensel v. Johnson, 94 Md. 729, 
51 A 575; Maddocks v. McGann, 12 
Paz Dist.. 701: 

20. Neil & Co., Inc. v. Wisconsin 
Mel, Con, 100 “Wis. 298, 105. INWe 895 
Charles Baumbach Co. v. Laube, 99 
Wis. 171, 74 NW_96. 

21. Lentz v. Eimermann, 119 Wis. 
492, 97 NW 181. 

22. Merritt v. Poli, 236 Pa. 170, 
84 A 683 (reciting the statute). 

23.. Hensel v. Johnson, 94 Md. 729, 
SID 


24. Merritt v. Poli, 231 Pa. 611, 
80 A 1116; Lofink v. Schuette, 14 Pa. 
Dist. 558; Neil & Co., Inc. v. Wiscon- 
sin Tel. Co., 1#0 Wis. 298, 175 NW 
89; Dusick v. Green, 118 Wis. 240, 95 
NW 144. 

[a] Process distinguished.—The 
notice is not analogous to a writ or 
summons which can be effectively 
served only within the jurisdiction 
of the court issuing it; it does not 
partake of the nature of process, but 
is wholly inter partes, and is equally 
effective to give the required infor- 
mation whether served in the county 
where the building is located or ina 


ble). 

Return of officer as proof of serv- 
ice see infra §§ 666, 684. 

29. Bassett v. Bertorelli, 92 Tenn. 
548, 22 SW 423. somes 


30. Eehling v. 
Eq. 375, 58 A 642. 

{a] Service by an agent or attor- 
ney of claimant is sufficient. Fehl- 
ing ve Goings, 67.N. Jt Bq. 375,, 53874 
642. 

31. Statement of contractor as: 
Affecting payments see infra § 472. 
Dispensing with notice by other per- 

sons see supra § i182. 

32. McClear v. McCain, 227 Mich. 
622, 199 NW 6387; Wildey v. Gillett, 
171 Mich. 153, 136 NW 1116; Kerr- 
Murray Mfg. Co. v. Kalamazoo Heat, 
ete., Co., 124 Mich. 111, 82 NW 801; 
Wiltsie v. Harvey, 114 Mich. 1381, 72 
NW 134; Sterner v. Haas, 108 Mich. 
488, 66 NW 348; Mahoning Park Co, 
v. Warren Home Dev. Co., 109 Oh. 
St. 358, 372, 373, 142 NE 88353. Van 
Dorn Iron Works Co. y. Hrie-Huron 
Realty Co., 108 Oh. St. 314, 140 NE 
325. 

“The 


Goings, 67 


language of Section 8312, 
General Code, is imperative and 
mandatory, where it requires that 
the contractor shall have no right of 
action or lien against the owner, part 
owner, or lessee until the statements 
provided for in this section are made 
and furnished in the manner and 
form as therein required. The 
furnishing of such statement is re- 
quired for the protection of laborers, 
subcontractors, and materialmen, as 
well as for the protection of the 
owner, and such requirement is ex- 
pressly made imperative and com- 
pliance therewith a condition prece- 
dent to the perfection of the lien.” 
Mahoning Park Co. v. Warren Home 
Dev. Co., supra. 

[a] Persons to whom nothing due. 
—The contractor’s statement need 


contractor in question, a sworn state- 
ment which instead of stating that 
faeu. states. -en paid / anu hulls suits 
ciently complies with the statute; 
an objection thereto is too technical 
to be given weight. Gannon v. Pot- 
ar Ok CO; 20) On CtAd 566s ae Oh: 

34. Schuholz v. Walker, 111 Oh. 
St. 308, 145 NE 537. 

Forfeiture of lien for failure to 
furnish statement on request see 
infra § 446. 

S5. Schuholz v. Walker, 111 Oh. 
St. 308, 145 NE 537; Silver v. Thomas, 
29, OCA. 455. 9 Ohe A T8ie 

36. Schuholz v. Walker, 111 Oh. 
St. 308, 145 NE 537; Silver v. Thomas, 
ZILO™ Ca Ange ao. 0 0. ON eA eee 

37. Schuholz v. Walker, :111 Oh. 
Sto 2308)" LAI NIE so Gay isi Verve 
pnomes, 29. OL (Catan 450, a oO haeAs, 
187. 

38. See infra § 218. 

39. See infra § 218. 

40. Brown v. Bathurst Lumber 
Co.;, 43N. -B. 527,-28 DomlR' 294. 

41. Brown .v. Bathurst Lumber 
Co., Supra. 
ne, Gilbert v. Croshaw, 178 .Hll. 

pape 

43. Musey v. Prater, 147 .La. 71, 
84 S 498 (decided under Acts [1916] 


No. 229. 
{a] Former statutes. — (1) In 
Washington it was one time: pro- 


vided by statute that a person fur- 
nishing materials should deliver or 
mail to the owner a duplicate state- 
ment thereof. Culbert v. Lindvall, 
73 Wash. 643, 132 P 729; Hallett v. 
Phillips, 73, -Wash. “4a, 13 2)"P. 51s 
Johnson v. Heirgood, 72 Wash. 120, 
129 P 909; Seattle Lumber Co. v. 
Richardson, etc., Co., 66 Wash. 671, 
120 P 517; Hewitt Lea Lumber Co. v. 
Sandell, 66. Wash. 515" '119) P s4s- 
Heim vy. Elliott, 66 Wash. 361, 119 P 
826; Finlay vy. Tagholm, 62 Wash. 


174- [40 6. 3: 


materialmen, and laborers are required to serve at- 
Also the rendering 
of periodic accounts to the owner is required by 


tested accounts on the owner.*# 


some statutes.*® 


[§ 200] D. Posting Pay Roll.** Noncompliance by 
a contractor with a statute requiring him to post 
a receipted pay roll on the works does not prevent a 
lien in his favor from attaching,*’ at least where 
there are no lienable claims for wages and materials 


341, 113 P 1083; Finlay v. Tagholm, 
60 Wash. 539, Tite DL Se MCe)) whe 
statute did not apply where a person 
delivered materials to the owner un- 
der a contract with him. Ringel v. 
Newman, 69 Wash. 583, 125 P 943; 
Architectural Decorating Co. Vv. 
Nicklason, 66 Wash. 198, 119 P 177; 
Rieflin v. Grafton, 63 Wash. 387, 115 
P, 851. (3) This requirement was 
done away with by an amendment of 
the statute substituting a notice for 
the statement. Ei CL9t») ip «376, 
amending Remington & B. Code 
§ 1133. (4) A similar requirement 
was also imposed by the statute of 
Oregon at one time. Columbia River 
Door Gos-v., Todd! *90 (Or147,) 275" B 
443, 860; Auld v. Starbard, 89 Or. 
284; 173 P 664. (5) But this require- 
ment was likewise superseded by an 
amendment of the statute substitut- 
ing a notice for the statement. L. 
(1917) c¢ 196, amending Lord L. 
§ 7416, as’ amended by L. (1915) 
e185. 

44. Louisiana Glass, etc., Works, 
Ltd. v. Irwin, 126 La. 555, 52 S 765; 
W. W. Carre Co., Ltd. v. Kiern, 8 
La. A. (Orleans) 418 (both cases de- 
cided under) Acts [1906] No. 134). 

{a] Recording copy of account 
filed.—(1),A statute requiring a sub- 
contractor who has filed an account 
with..thé owner to deposit a copy 
thereof with the recorder of the 
county has been held to be for the 
protection of his fellow’ subcon- 
tractors who are then entitled and 
required _to furnish their sworn 
statements to the owner within a 
certain time, and the requirement 
of filing with the county recorder 
applies: only to the first subcon- 
tractor’s account filed, and subse- 
quent. claimants need only file their 
account with the owner. Kennett v. 
Rebholz, 6 Oh. Dec. (Reprint) 824, 
8 AmLRee 354. (2) “As between the 
claimant and the owner it is not ma- 
terial whether a copy of the at- 
tested account be filed in the re- 
ecorder’s office or not.” Keating v. 


Worthington, 11 Oh. Dec. (Reprint) 
428, 429, 27 CincLBul 14. 
45. Lawson v. Kimball, 68 N. H. 


549, 38 A 380. 

fa] Effect of failura—Under a 
statute providing that a laborer or 
materialman, after having given no- 
tice of his intention to claim a lien, 
must render an account to the owner 
or his agent “as often as once in 
thirty days” of the labor performed 
and materials furnished during the 
thirty days, a failure to do so oper- 
ates as a waiver of the lien for the 
preceding thirty days, but not for 
Jabor performed and materials fur- 
nished subsequently as to which the 
required account is furnished. Law- 
son v. Kimball, 68 N. H. 549, 38 A 


380. 
As affecting payments see in- 
fra § 471. 

47. Spears v. Bannerman, 1 Alta. 
Tayos: 

48. Gidney v. Morgan, 16 B. C. 18 
(where there were no wage earners, 
the work being done under a profit- 
sharing arrangement, and the time 
for filing or giving notice of a lien 
for materials had expired). 

or Filing of claim or notice: 


iGonaiion precedent to suit on con- 
tractor’s bond see infra § 493. 

Fixing time when lien attaches see 
infra, § (32,7. 
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[§§ 199-201 


in behalf of laborers and materialmen.*® 
[§ 201] E. Filing and Recording Claim or State- 
ment*9—1, Necessity—a. In General. The statutes 


generally require a person desiring to assert a me- 


To obtain lien on money due con- 
tractor see supra § 177. 


50. See infra § 214. 

51. See infra §§ 218-242. 

52. U. S.—Houston First Nat. 
Bank v. Ewing, 103 Fed. 168, 48 CCA 


150 [certiorari den 179 U. S. 686, 21 
SCt 919, 45 L. ed. 386]; Withrow 
Lumber Co. v. Glasgow Inv. Co., 101 
Fed. 863, 42 CCA 61; Reynolds v. 
Manhattan Trust Co., 838 Fed. 5938, 27 
CCA 620;, Central Trust Co. v. Rich- 
mond, etc., R. Co., 68 Fed. 90, 15 CCA 
273, 41 LRA 458; Tod v. Kentucky |, 
Union R. Co., 52 Fed. 241, 3 CCA 60, 
18 LRA 305; Jessup v. Atlantic, etc., 
nA wen 13 F. Cas. No. 7,299, 3 Woods 


se vy. Pocahontas Coal Co., 
Lig | Ala.-58%) 23 “S 526.) Osborn, Vv: 
Johnson Wall Paper Co., 99 Ala. 309, 
13 S 776; Cook v. Rome Brick Co., 98 


Ala. 409, 12 S 918; Wadsworth v. 
Hodge, 88 Ala. 500,.7 S 194; Bell v. 
Teague, 85 Ala. 211, 3 S 861; Lane, 


ete., Co. v. Jones, 79 Ala. 156; Bedsole 
v. Peters, 79 Ala. 133; Turner’ ‘v. 
Robbins, 78 Ala. 592; Montgomery 
Iron Works vy. Dorman, 78 Ala. 218; 
Young v. Stoutz, 74 Ala. 574; Chand- 
ler v.. Hanna, 73 Ala. 390; Welch v. 
Porter, 63 Ala. 225. 

Ark.—Wood. v. King, 57 Ark. 284, 
21 S 471; Kizer Lumber Co. v. Mosely, 
56 Ark. 544, 20 SW 409; Tenney v. 
Sly, 54 Ark, 93; Anderson v. Seamans, 
49 Ark. 475, 5 SW 799; Chaffin v. Mc- 
Fadden, 41 Ark. 42; Arkansas Cent. 
R. Co. v..McKay, 30 Ark. 682; Murray 
yv. Rapley, 30 Ark. 568; Hicks v. Bran- 
ton, 21 Ark. 186. 

Cal.—Buell v. Brown, 131 Cal. 158, 
63 P 167; Madera Flume,. etc., Co. v. 
Kendall, 120, Cal. 182, 52 P 304, 65 
AmSR 177; Davis v. MacDonough, 
109° ‘Cal. 547,/-42 P - 4503 "Corbett _v. 
Chambers, 109 Cal. 178, 41 P 873; Pa- 
cific Mut. L. Ins. Co. v. Fisher, 106 
Cal. 224, 39 P 758; Willamette Steam 
Mills Lumbering, etc., Co. v. Los 
Angeles College.Co., 94 Cal. 229, 29 P 
629; Russ Lumber, etc., Co. v. Gar- 
rettson, 87 Cal. 589, 25 P 747; South- 
ern California Lumber Co. v. Schmitt, 
74 Cal. 625, 16 P 516; Tredinnick v. 
Red Cloud Cons. Min. Co., 72 Cal. 78, 
13 P 152; McIntyre v. Trautner, 63 
Cal, 429; Preston v. Sonora Lodge No. 
10 T. O72 O. SBS, 139) Call 1165" Davis v. 
Livingston, 29 Cal. 283; Walker v. 
Hauss-Hijo, 1 Cal. 183; Kern v. San 
NS ike aes Co loeCal Ae lov. 12a. 
6 


Colo.—Rialto Min., etc. Co. v. 
Lowell, 23 Colo. 253, "47 1B) 263: Cary 
Hardware Co. v. McCarty, 10 Colo, A, 
200, 50 P 744; Denver Hardware Co. 
v. -Croke, .4, Colo. A. 630, 36 P 62/4. 

Conn.—Hartford Bldg., ete.,. Assoc. 
v. Goldreyer, 71 Conn. 95, 41 A 659; 
Westland v. Goodman, 47 Conn. 83. 

C.—Landvoight v. Melovic, 1 
App. 498, 

Ga.—New Ebenezer Assoc. v. Gress 

Lumber Co., 89 Ga. 125, 14 SE 892; 


Cherry v. North, etc., R. Cos, 65 Ga. 
633; Tanner v. Bell, 61 Ga. 584. 
Hawaii.—Hoffschlaeger CO. uote Va 


Jones, 24 Hawaii 74; Lucas v. Red- 
ward, 9 Hawaii 23. 
Ill.—MeIntosh v. Schroeder, 154 


Til. 520, 39 NE 478 [aff 55 Ill. A. 149]; 
Campbell v. Jacobson, 145 Ill. 389, 
34 NE 39; Christian v. Allee, 104 M1. 
YN Wa kerr 68 Whitlow v. Champlin, 52 Il. 
A. 644; Schroth y. Black, 50 Ill. A. 
1 Naughten vy. Palmer, 46 Ill. A. 
574, 

Ind.—Jenckes v. Jenckes, 145 Ind. 


chanie’s lien to file and have recorded in a desig- 
nated place®® and at or within a designated time** 
an instrument showing that a lien on certain prop- 
erty is claimed by him,*? 
statements concerning his claim and the property 


and containing certain 


624, 44 NE 632; McElwaine v. Hosey, 
135 Ind. 481, 35 NE 272; Adams v. 
Schaffer, 132 Ind. 331, 31. NE 1108; 
Barker v. Buell, 35 Ind. 297; Waldo 
v. Walters, 17 Ind. 534; Millikin v. 
Armstrong, 17 Ind. 456; Green v. 
Green, 16 Ind. 253, 79 AmD 428; Pifer 
v. Ward, 8 Blackf. 252; McKinney v. 
Springer, 6 Blackf. 511; Robinson v. 
Marney, 5 Blackf. 329; Sulzer-Vogt 
Mach. Co. v. Rushville Water Co., 
(A.) 60 NE 464 [aff 160 Ind. 202, 
65 NE 583]; Standiford v. Shideler, 
26 Ind. A. 496, 60 NE 168; Barnett v. 
‘Stevens, 16 Ind. A. 420, 43 NE 661, 45 
NE 485; Clark v. Huey, 12: Inds, Az 
224, 40 NE 152; Minnich v. Darling, 
8 Ind. A. 539, 36 NE 173. 
Ind. T.—Campbell v. 
Ind. T. 323, 82 SW 762. 
Iowa.—Epeneter v. Montgomery 
County, 98 Iowa 159, 67 NW. 93; 
Breneman v. Harvey, 70 Iowa 479, 30 
846; Evans v. Tripp, 35 Iowa 
Kan.—De Soto State Bank vy. Ran- 
dall, 98 Kan. 744, 160 P 207; New- 
man v. Brown, 27 Kan. 117. 
Ky.—Frailey v. Winchester, etc., 
R. Co., 96 Ky. 570, 29 SW 446; Louis- 
ville Bldg. Assoc. v. Korb, 79 Ky. 190. 
La.—Allen-Wadley Lumber Co. v. 
Huddleston, 123 La. 522, 49 S 160; 
Shreveport Nat. Bank v. Maples, 119 
La. 41, 43 'S 905. 
Me.—Billings v. Martin, 10 A 445. 
Md.—Baker v. Winter, 15 Md. 1; 
Carson v. White, 6 Gill 17. 
Mich.—Kleinert v. Knoop, 147 Mich. 
387, 110: NW 941; J. E. Greilick Co. 
v. Taylor, 143 Mich. 704, 107 NW 712; 
Sisson v. Holcomb, 58 Mich. 634, 26 


Cameron, 5 


NW 155; Comstock v. McEvoy, 52 
Mich. 324, 17 NW 981. 
Minn.—Meyer v. Berlandi, 39 Minn. 


438, 40 NW 5138, 12 AmMSR 668, 1 LRA 
777; Kruse v. Thompson, 26 Minn. 
424, 4 NW 814. 

Mo.—Patrick v. Faulke, 45 Mo. 312; 
Gault v. Soldani, 34 Mo. 150; Stebed 
v. Stock, 31 Mo. 456; Schulenburg v. 
Gibson, 15 Mo. 281; Viti v. Dixon, 12 
Mo. 479; Hydraulic Press Brick Co. 
v. McTaggart, 76 Mo. A. 347; San- 
derson v. Fleming, 37 Mo. A. 595; 
Burrough v. White, 18 Mo. A. 229. 

Nebr.—Tidball vy. Holyoke, 70 Nebr. 
726, 97 NW 1019; Cummings y. Van- 
deventer, 52 Nebr. 478, 78 NW 955; 
Drexel v. Richards, 48 Nebr. 322, 67 
NW 169; Wells v. David City Impr. 
Co., 43 Nebr. 366, 61 NW 623; Wake- 
field v. Latey, 39 Nebr. 285, 57 NW. 
1002; Noll v. Kenneally, 37 Nebr. 879, 
56 NW 722. 

N. M.—Weges v. Kreugel, 28 N. M. 
24, 205 P 730; Texas, etc... R. Co: vy. 
Orman, 3 N. M. 365, 9 P 595. 

N. Y.—Bates v. Salt Springs Nat. 
Bank, 157 N. Y: 322, 51 NE 1033: 
Mack vy. Colleran, 136 INGO HOU ee 33 
NE 604; Collins v. Drew, 67 N. Y. 
149 [aff 6 Daly 234, 50 HowPr 4771; 


est tees v. Lee, 63 Hun: 4572 as 
NYS 576; Foster v. Schneider, 50 
Hun 151,’ 2 NYS 875; Sampson v. 


Buffalo, ete., R. Co., 4 ‘Thomps. (dk Oe 
600; Moran v. Murray Hill Bank, 58 
N. Y. Super. 199,9 NYS 715; Brown 
Vi Zeiss 9 Daly 240; McMahon Vv. 
Hodge, 2 Misc. 234, 21 NYS 971; 
Rafter v. Sullivan, 13 AbbPr 262. 
Or.—-Henry v. Hand, 36 Or. 492, 59 
P 330; Whittier v. Blakely, LS 2Or, 
546, 11 P 305. 
Pa.—Brown’s Hist. 152 Pa. 401; 25 
A 630; Hoff’s App., 102 Pa. 218; Rus- 
sell v. Bell, 44 Pa. 47; Bolton's App., 
3 Grant 204; Lewis v. Morgan, 11 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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against which he seeks to enforce it.5? This in- 
strument i is variously termed a ‘‘claim,’’ ‘‘notice,’’ 

‘‘statement,’’ an ‘‘account,’’ or an ‘Caffidavit’? ac- 
cording to the phraseology ‘employed i in the statutes 
of different jurisdictions.°* The filing of the instru- 
ment is necessary to establish,®> perfect,°* pre- 
serve,°” and enforce®® the lien; but, according to 
the weight of authority, the filing of the claim 
does not create the lien®® or fix the time when it 
attaches ;°° the lien is created and the right thereto 
arises on the doing of the work or the furnishing 
of the materials or the performance of such other 
act as is specified by the statute,*! and, on the per- 
fection of the lien by the filing of the ’élaim, it re- 
lates back to the date of such act so as to take effect 
as of: that date.°? The filing of the claim does not 
constitute the lien®* or the foundation of the lien.®4 
However, the instrument filed is sometimes referred 
to:as:a ‘‘mechanic’s lien.’’®* It has been both 
affirmed®* and denied®? that the claim or notice, as 
filed or recorded, is the foundation of an action to 
enforce the lien. At any rate the claim, notice, or 
affidavit is not a pleading,** process,°® judgment, 70 or 
conveyance." Where it is sought to affix a me- 
chanic’s lien on a homestead, the filing of a lien 


claim or statement is necessary,’? as in other cases.78 
Serg.’ & R. 234; Nagle v. Saengerbund, fae? 
14 Pa. Dist. 472, 30 Pa. Co. 669. 

S. D.—Albright v. Smith, 3S. D. 
631, 54 NW 816. 
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eee oh v. Friedrick, 22 Grant 
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The recording of a claim is not required by some 
statutes where a lien is claimed for work done on a 
public improvement.*4 

[§ 202] b. As Determined by Status of Claimant. 
Under the statutes of a few jurisdictions subcon- 
tractors are not required to file a claim or notice;7° 
but under the statutes of a few other jurisdictions, 
subcontractors must file and have recorded their 
claims notwithstanding the contract between the 
owner and principal contractor is not filed or re- 
corded,’® and the application of a statute provid- 
ing that, in such ease, the persons furnishing labor 
and material shall be deemed to have done so at 
the personal instance of the owner and shall have 
a lien therefor.77 Also, under a few statutes, as 
amended, it is no longer necessary for a workman 
to register his lien,7® it being sufficient to bring 
suit within a specified period and make the reg- 
istrar a defendant so that the latter may make a 
proper note in the register.7® 

[§ 203] ce. As against Particular Persons. Under 
some statutes the filing of the prescribed statement 
is essential, even though enforcement of the lien 
is sought solely against the owner and no rights 
of other persons are involved;*? but under other 
statutes the filing is necessary only to preserve the 

72. Holland v, Robbins, 92 Okl, 
has 2 Baa atest Gs 


See supra text and note - 52. 
74. Goldtree v. San Diego, 8 Cal, 


Augustin, 33 


Tenn.—Green v. Williams, 92 Tenn. 
220, 21 SW 520, 19 LRA 478; Reeves 
v. Hendérson, 90 Tenn. 521, 18 SW 
an Montgomery v. Rich. 3 Tenn. Ch. 

Tex.—Lippencott v. York, 86 Tex. 


276, 24 SW 275; Lyon v. Elser, 72 Tex. 
304, 12 SW 177; Lyon v..Logan, 68 
‘Tex. 152157 .57 SS We 2, 2- eam SR 511s 


Cameron y. Marshall, 65 Tex. 7; Pool 
v. Wedemeyer, 56 Tex. 287; Lee v. 
Phelps, 54 Tex. 367; Huck v. Gaylord, 
50 Tex. 578; Gilmer v. Wells, 17 Tex. 
Civ. A. 486, 438 SW 1058. 

Utah.—Elwell v. Morrow, 28 Utah 
278, 78 P 605; Culmer v. Caine, 22 
Utah 216, 61 P 1008. 

Va.—Gilman v. Ryan, 95 Va. 494, 

28 SE 875; Franklin St.. M. HE. 
Church v. Davis, 85 Va. 193, 7 SH .245; 
Shackleford v. Beck, 80 Va. 573; Bos- 
ton v. Chesapeake, etc., RNo.] 16 Va. 
180; Merchants’, etc., Sav. Bank v. 
Dashiell, 25 Gratt. (66 Va.) 616. 
- Wash.—U. S. Savings, etc., Co. v. 
Jones, 9 Wash. 434, 37 P 666; Pacific 
Mfg. Co. v. Brown, 8 Wash. 347, 36 
P 273; Whittier v. Stetson. ete... Mill 
Co., 6 Wash. 190, 33 P 393. 36 AmSR 
149; Fairhaven Land Co. v. Jordan, 
5 Wash. 729, 32 P 729; Johnston v. 
Harrington, 5 Wash. 73, 31°-P 316; 
Sagmeister. v. Foss, 4 Wash. 320, 30 
P 80, 744; Jewett v. Darlington, 1 
Wash. T. 601. 

W. Va.—Pittsburgh Steel Products 
Co. v. Huntington Masonic Temple 
Assoc., i81 .W: Va. 222, 94 SE 127; 
U. S. Blowpipe Co. v. Spencer, 40 W. 
Va. 698, 21 SE 769; Mayes v. Ruffners, 


Wis.—Scott v. Christianson, 110 
Wis. 164, 85 NW. 658; Brown v. Ed- 
ward P. Allis Co., 98 Wis. 120, 73 NW 
656; Alfree Mfg. Co. v. Henry, 96 
Wis. 827, 71 NW 370; Goodman v. 
Baerlocher, 88 Wis. 287, 60 NW 415, 
43 AmSR 893; Thompson v. Milwau- 
kee, 69 Wis. 492, 34 NW 402; Dorestan 
v. Krieg, 66 Wis. 604, 29 NW 576; 
Wright v. Allen, 26 Wis. 661; Dean v. 
Wheeler, 2 Wis. 224; Dewey Vv. Fifield, 
2 Wis. 73. 


Wyo.—Wyman v. Quayle, 9 Wyo. 
326,63 P 988: 
Man.—Kievell v. Murray, 2 Man. 
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Ont.—St. Clair Constr. Co. v. Far- 
rell, 49 Ont. L. 201, 19 OntWN 503, 
64 DomLR 345; Wanty v. Robins, 15 
Ont. 474; Hynes v. Smith, 8 Ont. Pr. 
73;. Hynes v. Smith, 27 Grant Ch. 


Que. K..B. 565. 

{a] A court of equity cannot cre- 
ate a mechanic’s lien, where claimant 
has not perfected it as required by 
statute, by filing an account showing 
the amount and. character of the 
work done or material furnished, 
merely because he had an inchoate 
right to such a lien at the time of 
the institution of a suit for the ad- 
ministration of the property and the 
appointment of a receiver therefor. 
A. F. Withrow Lumber Co. v. Glas- 
gow Inv. Co., 106 Fed. 368, 45 CCA 
321. ' 

53. See infra §§ 243-308. 

54. See statutory provisions; and 
cases passim §§ 202-314. 
Instrument termed 

lien” see supra § 2. 

Unfiled notice to owner distin- 
guished see supra § 180. 

55. Bryan’ v. Orient amber etc., 
Co., 5520K); 370), 156 R897. 

56 Weges v. Kreugel, 28 N. M: 24, 
205 P 730; Johnson v. Tucker, 85 Or. 
646, 167 P 787. See Ritchey v. Ris- 
ley, 3 Or. 184 (there is no lien until 
the notice is filed). 

57. Devine v. Clark, 198 Mass. 56, 
84 NE 309; State v. Anderson, 159 
Minn. 245, 199 NW 6. 

58. State v. Anderson, supra; Aus- 
tin v. Leer, (N. J.) 127 A 161. 

Enforcement of lien generally see 
infra § 501 et seq. 


“mechanic’s 


59. See infra § 327. 

60. See infra § 327. 

61. See infra § aoe et seq. 

62. See infra § 3 

63. Weegs v. eeieen 28 N. M. 
24, 205 P 730. 

64. Weegegs v. Kreugel, supra. 

65. See supra § 2; and cases 
passim. 

66. - Kelley v. Anderson, 85 Or, 138, 
166 P 555. 

67. Weges v. Kreugel, 28 N. M. 
24, 205 P 730. 


68. Northwestern Cement, etc., Co. 
v. Norwegian-Danish, etc., Seminary, 
43 Minn. 449, 45 NW 868: Berkshire 
Lumber Co. v. J. S. Chick “Inv. Co,, 
170 Mo. A. 1, 155 SW 904. 

69. Northwestern Cement, etc.. Co. 
v. Norwegian-Danish, etc., Seminary, 
43 Minn. 449, 45 NW. 868. 

70. Northwestern Cement, ete., Co. 
Vv. Se Danish, etc., Seminary, 
sup 

71. "Northwestern Cement, etc., Co. 
vy. Norwegian-Danish, etc., Seminary, 
supra. — 


A. 605, 512; 97 P 216, 218) 

75. Maxwell v. Koeritz, 35 ml. A. 
300; Porter v. Case, 187 Nave? 2 
122 SE 483: 

76. Madera Flume, ete), Come 
Kendall, 120 Cal. 182, 52 Pp 304, 65 
AmSR 177; Willamette Steam Mills 
Lumbering, etc., Co. v. Los’ Angeles 
College Co., 94 Cal. 229, 29 P 629. 

77. See supra § 133 

78. Paquette Vv. Paquette, 62 Que: 
Super. 228. 

7S. Paquette v. Paquette, supra. 

Bringing suit as alternative for fil- 
ing generally see infra § 204. 

80. Cal.—Madera Flume, etc., Co. 
v. Kendall, 120 Cal. 182, 52 P 304, 
65 AmSR:°177; Willamette sb yacy 
Mills Lumbering, ete., Co Lo 
Angeles College Co., 94 Gal. 229, 09 
P 629; Southern California Lumber 
Co. ‘ve Schmitt, 74 Cal. 625, 16 P 516. 

Ill.—McIntosh v. Schroeder, 154 Til 
520, 39 NE 478 [aff 55: Fl. AO ya a 
Campbell v. Jacobson, ‘145 111,389, 
34 NE 39 [aff 46 Ill. A. 2st ys Chris” 
tian v. Allee, 104 Ill. A. 177; Brady. 
v. Pearson Lumber Cot} 5.82 TI ae 4077 
Sebastian vy. Rass, 57 Ill. A. 417 faff 
160 Ill. 602, 43 NE 708, and’ overr 
Berndt: v. Armknecht, 50 Ill. A. 467; 
Moore v. Parrish, 50 Ill. A. 233 (foll 
Orr, etc., Hardware Co. v. Needham 
Co., 51 Ill. A. 57)]; Ostrander v. Von 
Tobel, 56 Ill, A. 381 [aff 158 111.499; 
42 NE 152]; Whitlow v. Champlin, 52 
Ill. A. 644. See Hacken v. Isenberg, 
288 Ill. 589, 124 NE 306: [rev 210 fll. 
A. 120]; Anderson, etc., Mfg. Co. v. 
Walin Constr. Co., 218 Ill. A. 379 
(both cases dealing with the right to 
a lien of a contractor who had com- 
plied -with the provisions of the Me- 
chanics’ Lien Act by filing his claim 
or bringing suit within the required 
time, but who had not complied with 
the provisions of the Torrens Act by 
filing his claim with the registrar of 
titles, and in both cases the lien of 
the contractor was upheld, in the 
former case as against the owner, . 
and in the latter as against a mort- 
gagee who acquired his rights prior 
to, but did not file his trust deed 
with the registrar of titles until 
after, the making of the general con- 
tract). 

Mo.—Burrough v.:White, 18 Mo. A. 
229- [foll Patrick v. Faulke, 45 Mo. 


312]. 
Okl.—Holland v. Robbins, 92 Okl. 
225, 219 P 387 [overr South Texas 
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lien against purchasers or encumbrancers in good 
faith without notice.*+ In one jurisdiction, the for- 
mer rule is applied where claimant has not con- 
tracted directly with the owner,®? while the latter 
rule is applied where claimant has contracted di- 
rectly with the owner,’* and hence has a lien by 
virtue of the constitutional provision conferring it.** 

[§ 204] d. Alternative Requirements; Excuses. 
Except in some jurisdictions,®® the filing .of a claim 
or statement is not necessary where suit is brought 
to enforce the lien within the time allowed for 
such filing,’* some statutes expressly providing, in 
the alternative, for the filing of the claim or the 
bringing of suit within a specified time.*’ Also, 
where the person entitled to the len is prevented 
by the act of the owner from complying with the 
law, such act will excuse the nonperformance of the 
duty imposed by the statute.*® On the other hand 
actual notice on the part of the owner will not 
excuse a failure to comply with the statute,®® nor 
can the owner’s expression of willingness that the 
lien should be valid have the effect of continuing 
its existence as against other lienholders when lost 
by failing to file an account as required by stat- 
ute.°° The appointment of a receiver for the prop- 
erty upon which the improvement is being erected 
will not excuse the failure to file and record the 


Lumber Co. v. Epps, 48 Okl. 372, 150 83. Farmers’, 
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statement required by statute;** and, in the case 
of a mechanic’s lien proper, the filing of a claim 
or notice is not dispensed with where the owner 
is in failing circumstances, a statute providing 
that, where the owner is in failing circumstances, 
certain claims shall be preferred debts, whether 
notice of lien is filed or not, being construed to 
be limited to claims for wages of persons employed 
in or about any shop, ete.,°* and not to extend to 
the claims of contractors, subcontractors, mechanics, 
laborers, or other persons performing labor or fur- 
nishing material for the erection, altering, or re- 
pairing of any house or other building.** 

Filing promissory note given for amount due. 
Under some statutes, where a lien claimant has 
received a promissory note for the amount due him, 
the note or a copy thereof, with a statement as to 
the origin of the indebtedness, may be filed instead 
of the usual lien claim or statement;®® but such a 
statute is permissive rather than compulsory,’® and 
even where a note has been taken the filing of an 
itemized statement in the usual form will sustain the 
lien;®” claimant need not file both the usual itemized 
statement and a copy of the note.%® 

[§ 205] 2. Object of Requirement. The purpose 
of requiring a statement of claim to be filed is to 
give notice of the existence of the lien.°® In some 
Nat. Bank v.| Jones, 9 Wash. 434, 37 P 666. 


P 164]; Bryant vy. Orient Lumber,| Taylor, 91 Tex. 78, 40 SW 876, 966; 90. Lyon vy. Elser, 72 Tex. 304, 12 
ete., Co.,..55 Okl. 370, 156 P 897) Strang v. Pray, 89 -Tex. 525, 35 SW|SW_ 177. i 

[disappr South Texas Lumber Co. v.| 1054; Bassett v. Mills, 89 Tex. 162, 91. Houston First Nat. Bank v. 
Epps, 48 Okl. 372, 150 P 164]. 34 SW 93; William Cameron & Co.,| Ewing, 103 Fed. 168, 43 CCA 150 


Wash.—U. S. Savings, etc., Co. v. 


Jones, 9 Wash. 434, 37 P 666; Fair-| SW 58; 
haven Land Ca. vy. Jordan, 5 Wash.|Co., (Tex. Civ. 
29) sone R29. 

81. TJ. S.—Brooks v. Burlington, 


Inc. v. Trueheart, (Tex. Civ. A.) 165 
Harlan v. Texas Fuel, 
A.) 160+ SW 11425 
Delauney v. Butler, (Tex. Civ. A.) 55 
SW 752; Padgitt v. Dallas Brick, etc., 


[certiorari den 179 U. S. 686, 21 SCt 
919, 45 L. ed..386]; A. F. Withrow 
Lumber Co. v. Glasgow Inv. Co., 101 
Fed. 863, 42 CCA 61; Jessup v. At- 
lantic-ete-tR:. Coswi3ik. Cass Noe: 


etc., 


Cleo, Oo. eh0l Wa.S.0 443% 25. Tasted: 
1057; Reynolds v. Manhattan Trust 
Co., 83 Fed. 593, 27 CCA 620; Wiscon- 
sin Trust Co. v. Robinson, etc., Co., 
68 Fed. 778, 15 CCA 668. 

Dak.—Sarles vy. Sharlow, 5 Dak. 
109, 37 NW 748. 

Iowa.—Hunt Hardware Co. v. Her- 
zoff, 196 Towa 715, 195 NW _ 264; 
Maryland Casualty Co. v. Des Moines 
City Evangelization Union, 184 Iowa 
246, 167 NW 695; Cedar Rapids Sash, 
etc., Co. v. Heinbaugh, 183 Iowa 1236, 
168 NW 270; Hoppes v. Baie, 105 
Iowa 648, 75 NW 495; Peatman v. 
Centerville Light, ete., Co., 105 Iowa 
1, 74 NW 689, 67 AmSR 276; Lee v. 
Hoyt, 101 fowa 101, 70 NW 95; Chi- 
cago Lumber Co. v. Des Moines Driv- 
ing Park, 97 Iowa 25, 65 NW 1017; 
National Lumber Co, v. Bowman, 77 
Iowa 706, 42 NW 557; Curtis v. 
Broadwell, 66 Iowa 662, 24 NW 265; 
Hoskins v. Carter, 66 Iowa 688, 24 
NW 249; Bissell v. ‘Lewis, 56 Iowa 
231, 9 NW 177; Neilson v. Iowa East- 
ern R. Co., 51 Iowa 184, 1 NW 434, 
33 AmSR-124; Evans v. Tripp, 35 
Iowa 371; Kidd v. Wilson, 23 Iowa 
464; Noel v. Temple, 12 Iowa 276. 

La.—Thompson vy. Parrent, 12 La. 
Ann. 183. 

Mich.—Kirkwood v. Hoxie, 95 Mich. 
62, 54 NW 720, 35 AmSR 549 (de- 
cided under law of 1885). 

Nebr.—Doolittle v. Plenz, 16 Nebr. 
153, 20 NW 116. 

S. D.—Hill v. Alliance Bldg. Co., 6 
S. D. 160,60 NW 752, 55 AmSR 819. 

Tenn.—Reeves v. Henderson, 90 
Tenn. 521, 18 SW 242. 

82. Paris First Nat. Bank vy. Lyon- 
Gray Lumber Co., 110 Tex. 162, 217 
SW 133 [aff (Civ. A.) 194 SW 1146 
and disappr Seeling v. Alamo Iron 
Works, (Tex. Civ. A.) 173 SW 520; 
Texas Builders’ Supply Co. v. Beau- 
mont Constr. Co., (Tex. Civ. A.) 150 
SW 770; and Beilharz vy. Illingsworth, 
62uanhex. Civ. A. 647; 32. SW 106); 
tHuck-v. Gaylord, 50: Tex. 578; At- 
kinson v. Jackson, (Tex. Civ. A.) 259 
SW 280. 


Co.;- (Tex. Civ. .A.) 51 SW 529. 


84. See supra § 3. . 3 
85. Wright v. Allen, 26 Wis. 661. 
86. Ark.—Carr v. Hahn, 133 Ark. 


401, 202 SW 685; Pfeiffer Stone Co. 
v. Brogdon, 125 Ark. 426, 188 SW 
1187; Anderson v. Seamans, 49 Ark. 
475, 5 SW 799; Murray v. Rapley, 30 
Ark. 568. 

Ill.—Salem v. Lane, etc., Co., 189 
Ill, 593, 60 NE 37, 82 AmSR 481 [aff 
90 Ill. A. 560]; Smith v. McLaughlin, 
189 Ill. A. 529; Marshall v. Butler, 
174 Ill. A. 502. 

N. C.—Blue Pearl Granite Co. v. 
Merchants’ Bank, 172 N. C. 354, 90 
SE 312. 

Okl.—Key v. Hill, 93 Okl. 64, 219 
P 308. 

B. C.—Johnson v. Braden, 1 B. C. 
PESILI 265, 

87. See statutory provisions; and 
Sexton Mfg. Co. v. Singer Sewing 
Mach. Co., 194 Fed. 56, 114 CCA 76 
(dealing with the Illinois statute su 
providing and holding that the insti- 
tution of a suit in a federal court 
does not satisfy the alternative re- 
quirement). 

88. McCormick v. Lawton, 3 Nebr. 
449; Warner El. Mfg. Co. v. Maverick, 
88 Tex. 489, 30 SW 437, 31 SW 353, 
499; Merchants’, etc, Sav. Bank v. 
Dashiell, 25 Gratt. (66 Va.) 616. 

[a] Where the owner prevents 
completion of the work, the filing of 
a statement is not necessary to se- 
cure a lien under a statute provid- 
ing that such statement must be 
filed within thirty days after com- 
pletion of the work. Merchants’, etc., 
Sav. Bank vy. Dashiell, 25 Gratt. (66 
Va.) 616. 

89 Ijl—Von Tobel v. Ostrander, 
clay 499, 42 NE 152 [aff 56 Ill. A. 


38 
93 Tex. 
80 Va. 


S. Savings, ete., Co. v. 


Nebr.—Holmes v. Hutchins, 
Nebr. 601, 57 NW 514. 
Tex.—Berry v. McAdams, 
431, 55 SW. 1112. 
ne Sales One v. Beck, 
Wash.—U. 


7,299, 3 Woods 441; Martin v. Blythe- 
ville Water Co., 115 Ark. 230, 170 SW 
1019; Filer, ete., Co. v. Empire Lum- 
ber Co., 91 Ga. 657, 18 SE 359; Brown 
v. Hunt, etc., Co., 111 Wash. 564, 191 
P 860. 

{a] Reason for rule is that the 
appointment of a receiver in no way 
prevents a person from filing his 
claim of lien. Brown v. Hunt, etc., 


Co., 111 Wash. 564, 191 P 860. 
92. See cases infra note'94. 
93. See cases infra note 94. 
94. National Supply Co. v. Strana- 


han, 161 Ind. 602, 69 NE 447; Sulzer- 
Vogt Mach. Co. v. Rushville Water 
Co., 160 Ind. 202, 65 NE 583 [aff (A.) 
62 NE 649, (A.) 60 NE 464, and overr 
Jenckes v. Jenckes, 145 Ind. 624, 44 
NE 632; Goodbub v. Hornung, 127 
Ind. 181, 26 NE 770]; McElwaine v. 
Hosey, 135 Ind. 481, 35 NE 272. 

95. Higley v. Ringle, 57 Kan. 222, 
45 P 619; Caldwell Inst. v. Young, 2 
Duv. (Ky.) 582; Jarrett v. Hoover, 
41 Nebr. 231, 59 NW 3:53; Knutzen 
v. Hanson, 28 Nebr. 591, 44 NW 1065. 

96. Higley v. Ringle, 57 Kan. 222; 
45 P 619. 

97. Higley v. Ringle, supra. 

98. Jarrett v. Hoover, 41 Nebr. 
231, 59 NW 358. 

99... Ul) (S:—Central), Trust) Co; aw? 
Richmond, etc., R. Co., 68 Fed. 90, 
15 CCA 273, 41 LRA 458. 

Ark.—McFadden v. Stark, 58 Ark. 
7, 22 SW 884. 

Cal.—Diamond Match Co. v. Sani- 
tary Fruit Co., (A.) 234 P 322. 

Conn.—Charleston Bank vy. Curtiss, 
18 Conn. 342, 46 AmD 325. 

Ill.—Grace v. Oakland Bldg. Assoc., 
166 Ill. 687, 46 NE 1102; Le Forgee v. 


Colby, 69 Ill. A. 443; Badenoch v. 
Homan, “50D. Ax 5125)’ Berndt 
Armknecht, 50 Ill. A. 467; O’Brien 


v. Krockinski, 50 Ill. A. 456; Moore 
v. Parrish, 50: Bl. Ay 2335 

La.—Thompson v. Parrent, 12 La. 
Ann. 183. ‘ 

Minn,—Lax vy. Peterson, 42 Minn, 
214, 44 NW 3. 

Mont.—Western 


Iron Works v. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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§§ 205-207} 


cases it is said that the filing and recording are 
intended not only to give notice of the lhen,! but 
also to give anyone interested all the information 
necessary to enable him to determine the validity 
and extent of the lien,? together with its relative 
A further object of the require- 
ment is to enable plaintiff in foreclosure proceed- 
ings to join other hen claimants as parties to the 
action so as to simplify and expedite the proceed- 


rank and merits.® 


ings.4 


[§ 206] 8. Filing One or More Claims°—a. By 
Under some statutes a 
joint notice or claim of lien filed by two or more 
claimants is invalid,® but other statutes permit’ or 


Two or More Claimants. 


do not forbid® such joinder. 


[§ 207] b. By Same Claimant’—(1) In General. 
Mechanies’ lien statutes do not contemplate that a 


Montana Pulp, etc., Co., 30 Mont. 550, 
V7 RP 413. 3 

Nebr.—Wakefield v. Latey, 39 Nebr. 
285, 57 NW 1002. 

N./J.—J. C:) Vreeland Bldg; Co.v. 
Knickerbocker Sugar Refining Co., 
15 N. J. L. 551, 68 A 215, 15 AnnCas 
10838. 

N. M.—Hobbs 
INGEN 22 be oo. 

S. D—H. C. Behrens Lumber Co. 
v. Lager, 26 S. D. 160, 128 NW 698, 
AnnCasl1913A 1128. 

Tex.-—Farmers, etc., Nat. Bank v. 
Taylor, 91 Tex. 78, 40 SW 876, 966; 
Bassett v. Brewer, 74 Tex. 554, 12 
Sw 229; Lyon v. Logan, 68 Tex. 521, 
5 SW 72, 2 AmSR 511. 

Va.—Shackleford v. Beck, 80 Va. 
573. 

Wash.—Johnston v. Harrington, 5 
Wash. 73, 31 P 316. ; 

Wis.—White v. Dumpke, 45 Wis. 
454. F 

[a] Notice to whole world.—The 
purpose of requiring the lien claim 
to be filed or recorded is to give 
notice to all the world that there is 
a lien, or claim of lien, against the 
property. Wager v. Carrollton Bank, 
156 Ga. 783, 120 SE 116; Berkshire 
Lumber Co. v. J. S. Chick Inv. Co., 
170 Mo. A. 1, 155 SW 904. 

1. See supra text and note 99. 

2. Md.—German Lutheran Evan- 
gelical St. Matthew’s Cong. v. Heise, 
44 Md. .453; Thomas v. Barber, 10 Md. 
880; Carson .v. White, 6 Gill 17. 

Mo.—Grace v. Nesbitt, 109 Md. 9, 
18 SW 1118. 

Pa.—Noll v. Swineford, 6 Pa. 187. 

Tex.—Pool v. Wedenmeyer, 56 Tex. 
287; Ferguson v. Ashbell, 53 Tex. 245. 

Va.—Taylor v. Netherwood, 91 Va. 
88, 20 SE 888; Shackleford v. Beck, 
80 Va. 573. 

Wash.—Warren v. Quade, 3 Wash. 
750), 29) <P. 827. 

g. Anderson v. Seamans, 49 Ark. 
475, 5 SW 799; Cohn v. Hager, 30 Ark. 
25; Wagner v. Hansen, 103 Cal. 104, 
37 P 195; Morrison v. Willard, 17 
Utah 308, 53 P 832, 70 AmSR 784. 

4 State v. Anderson, 159 Minn. 
245, 199 NW 6. ; 

Parties in foreclosure proceedings 
see infra §§ 539-560. 

5. Proceedings to enforce liens: 
Consolidation see infra § 512. 
Making other lienors parties see infra 


. McCarty, 78 Ind. 
496; Skyrme v. Occidental Mill, etc., 
Co., 8 Nev. 219. 

[a] Application of rule.—Where a 
firm which had contracted to furnish 
materials was incorporated before 
the contract was completed, the cor- 
poration succeeding to the rights of 
the firm and undertaking to carry 
out the contract, it was held that a 
claim for what was furnished by the 
firm could not be combined with what 
was furnished by the corporation and 
the whole filed as one account for a 
mechanie’s lien, but separate ac- 
counts should be filed, the firm and 


[40 C. J.—12] 


v. Spiegelberg, 3 
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contractor or subcontractor may from time to time, 
as the work progresses, file successive liens for work 
and materials performed and furnished under an 
entire contract, and thus acquire distinet liens for 
the different portions of his account, but.he is 
entitled to acquire only one lien.'° 
lien can be filed against the same property for the 
same account,! and, except in some jurisdictions,!* 
where a claimant who has filed a good and valid 


Only one valid 


lien claim fails to bring suit thereon within the 


time limited therefor, he cannot cure his neglect by 
filing a second lien, within the time allowed for 
filing;!® but where the lien claim filed is defective 
and not sufficient under the law, the lien claimant 


is entitled to fix his lien by filing a second claim 


the corporation being different en- 
tities in the eye of the law. Allen v. 
Frumet Min., ete., Co., 73 Mo. 688. 

7. Van Slyck v. Arseneau, 140 
Mich, 154, 103 NW 571 (claims less 
than one hundred dollars); Powell v. 
Nolan, 27 Wash. 318, 67 P 712, 68 P 
389; Hopkins v. Jamieson-Dixon Mill 
Co., 11 Wash. 308, 39 P 815. 

8. De Vingo v. Hall, 205 Mass. 407, 
91 NE 390. And see Van Slyck v. 
Arseneau, 140 Mich. 154, 103 NW 571 
(although Comp. L. § 10,762 only au- 
thorizes lien claimants for labor for 
sums less than one hundred dollars 
to unite their claims, and although 

10,757, which provides how liens 
shall be filed, makes no allusion to a 
practice of joining several claims in 
a single statement, a statement show- 
ing the claim of a person for services 
exceeding one hundred dollars is not 
invalid because an attempt was made 
to include the claims of others in the 
same statement). 

[a] Arbitrators completing con- 
tract.—Disagreements having arisen 
between the lessee of premises and 
the contractors as to whether the 
contractors had performed the condi- 
tions of a contract with the lessee 
for the construction of a building, the 
differences were submitted to two 
arbitrators, who found that addi- 
tional work would have to be done, 
and they were authorized by an order 
in writing from the contractors, ad- 
dressed to them jointly, to supply 
material and labor necessary to com- 
plete the work under the contract, 
including the necessary extra work. 
Neither the lessee nor the contractors 
were concerned with the division of 
the money due the arbitrators. It 
was held that their claim for a me- 
chanic’s lien was properly filed by 
them jointly. Sorg v. Crandall, 233 
Ill. 79, 84-NE 181-f[aff 129 Dlle-A, 255, 
266, and rev 129 Ill. A. 261). 

9. One or more actions to enforce 
lien or liens see infra §§ 511-516. 

10. Thomas v. Illinois Industrial 
Univ., 71 Ill. 310; Merchant v. Ottum- 
wa Water Power Co., 54 Iowa 451, 6 
NW 709. 

11. Mulloy v. Lawrence, 31 Mo. 
583; Hormann v. Wirtell, 59 Mo, A. 
646. 

{a] After judgment.—After filing 
a lien and obtaining judgment, claim- 
ant cannot file another lien for the 
same demand. Bewick vy. Price, 169 
Mo. A. 51, 154 SW 876. But see infra 
note 14 [ec]. 

12. Schwarz v. Marcuse, 175 Cal. 
401, 165 P 1015; Matter of Cohen, 209 
App. Div. 413, 205 NYS 90 [rey 122 
Misc. 451, 204 NYS 200]; Clarke v. 


Heylman, 80 App. Div. 572, 80 NYS 
794. 
13. Mulloy v. Lawrence, 31 Mo. 


583. 
Time to sue see infra §§ 523-538. 


14. Ala.—King v. Woodlawn Lum- 
ber Co., 201 Ala. 539, 78 S 893, 895 
[eit Cyc]. 


Dak.—Sarles v. Sharlow, 5 Dak. 


within the time limited by statute;1# and it has been 
held that, where there is uncertainty as to who is 


100, 87 NW 748. 
ee ae v. Dunham, 50 Iowa 

Mo.—Southern Missouri, ete., Lum- 
ber Co. v. Wright, 114 Mo. 326, 21 SW 
811; Williams vy. Chicago, etc., R. Co., 
112 Mo. 463, 20 SW 631, 34 AmSR 403; 
Davis v. Schuler, 38 Mo. 24; Barnett 
v. Clooney, 68 Mo. A. 146, 67 Mo. A. 
664; Hormann vy. Wirtel, 59 Mo. A. 
646; Mechanics’ Planing-Mill Co. y. 
Nast, 7 Mo. A. 147. 

Nev.—Skyrme v. Occidental Mill, 
ete.,, (Cos (8) ANevinel2 19) 

N. Y.—Hine v. Vanderbeek, 56 App. 
Div, :624;. 67% NYS) 801 tfafl a7 Na uve 
580 mem, 63 NE 1118 mem]. 

N. D.—Meyers Lumber -Co. v. 
Tompkins, 29 N. D. 76, 149 NW 955. 

Okl.—E1 Reno Electric Light, etc., 
Co. v. Jennison, 5 Okl. 759, 50 P 144, 

Pa.—Chambers vy. Yarnall, 15 Pa. 
zoe Bournoville v. Goodale, 10 Pa. 


R. I.—Miller v. Trinity Union M. BR, 
Church, 40 R. I. 456, 101 A 106. 

Wash.—Huttig Bros. Mfg. Co. v. 
Denny Hotel Co., 6 Wash. 122, 32 P 
1073, 6 Wash. 624, 34 P 774. See 
Lindley v. McGlauflin, 58 Wash. 636, 
109 P 118 (reviewing authorities and 
holding that even though the claim 
first filed appears on its face to be 
perfect, yet where it does not in- 
clude the whole amount due, or, in 
the opinion of claimant, is defective 
in any respect, he may file another 
one within the prescribed period). 

See Canton Roll, etc., Co. v. Rolling 
Mill Co., 168 Fed. 465, 983 CCA 621 
[mod 155 Fed. 321, and certiorari den 
sub nom. Logan v. Farmers’ Deposit 
Nat. Bank, 214 U. S. 513, 29 SCt 694, 
53 L. ed. 1062, and app dism 214 U.S. 
500, 29 SCt 698, 53 L. ed. 1060] (de- 
ciding, without discussion, that the 
filing of a lien which was abandoned 
did not vitiate a lien subsequently 
fiied within the statutory period). 

[a] Reason for rule.—‘To say that 
the petitioner must stand upon the 
first account filed, however defective 
it may later be discovered to be, and 
that he cannot abandon it and file 
another account within the statu- 
tory period, would in our opinion be 
inflicting upon a petitioner an un- 
necessary and unwarranted hardship 
which the statute neither requires 
nor contemplates.” Miller vy. Trinity 
Union M. E. Church, 40 R. I, 456, 462, 
101 A 106. 

[b] The proper practice in such 
cases is to have the second lien ac- 
count in some manner refer to the 
first, that the record may not show 
two encumbrances, when in fact only 
one exists. Barnett v. Clooney, 68 
Mo. A. 146. 

{[c] Judgment on lien.—Where a 
lien which misdescribes the property 
is foreclosed, the lien does not become 
merged in the judgment so as to 
prevent the filing of another lien cor- 


rectly describing the property. Gray 
v. Dunham, 50 Iowa 170. 
[d] Electicn.—The fact that a 
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the owner of the land on which the building or 
improvement was erected’? or as to the person for 
whom the material was furnished’® claimant may 
file two or more liens to cover the exigencies of 
the case, although there may of course be but one 
recovery of the amount due.‘7 Some statutes pro- 
viding for the filing of two statements, one to 
be filed by all claimants, and the other, a pre- 
liminary statement of an intention to perform labor 
or to furnish labor or materials and to claim a 
lien, to be filed by subcontractors, laborers, and 
materialmen, are construed to make the filing of the 
former statement indispensable,!® and the filing of 
the latter permissive.'? The lien statement may 
cover and include more than one claim or demand?° 
accruing in favor of the same person and against 
the same person and property,** provided the statu- 
tory requirements are complied with as to each.?? 
The rule is applicable where work is done or ma- 
terials are furnished under several different con- 
tracts between the same parties and relating to the 
same property,?? but not where labor or materials 
are furnished under contracts between different 
parties. A subcontractor may file a single lien 
for all material furnished under a single and entire 


contract between him and the contractor, even 
mechanie’s lien claimant filed two Ala.—Alabama 
statements of lien embracing the 
same debt, the second being filed to 
correct an omission from the first, 
would not make necessary an elec- 
tion of which statement should be 
relied upon. Fox v. Benham Mfg. 
Co., 197 Mich. 637, 164 NW 385. 
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Assoc. vy. Alabama Gas Fixture, 

Co., 131: Ala. 256, 31 S 26. 
Minn.—Northwestern Lumber, 

Co. v. Parker, 125 Minn. 107, 145 


Mo.—Grace v. Nesbitt, 109 Mo. 9, 
18 SW 1118; Kern v. Pfaff, 44 Mo. A. 


~[§§ 207-209 


though the latter has two or more contracts with 
the owner.” : 

Succession in interest of owner or contractor. 
Where a firm to which, as owner, the materials were 
to be furnished was converted into a corporation 
before the contract was completed, a single lien 
account cannot be filed covering what was furnished 
both before and after the incorporation.*® How- 
ever, where the original contractor dies, and his 
executor completes the building contract, a subcon- 
tractor may include in a single lien claim all the 
work done and materials supplied by him whether 
for or to the contractor or the executor.?? 

[§ 208] (2) Two or More Buildings or Improve- 
ments?’—(a) In General. Under the statutes of 
some jurisdictions it is unnecessary to file a separate 
lien upon each building for work done under one 
contract in connection with the construction of 
several buildings.2® Under the statutes of other 
jurisdictions it is not permissible to file a single 
claim against several structures,*° unless all are 
intended to form a part of one plant,?! or come 
within some similar exception.*” 

[§ 209] (b) On Same Lot or Parcel. Under some 
statutes, where several buildings or structures are 
erected on the same lot or tract of land, a single 


State Fair, ete.,,| under a single G¢ontinuing contract, 
etc.,| the parties having treated the entire 

matter as one and the same continu- 

etc.,| ous transaction and the separate or- 


NW /|ders having been given merely for 
the convenience of the parties). 
24. Hooven, ete., Co v. John 


Featherstone’s Sons, 111 Fed. 81, 49 


Amendment of claim or statement 
see infra §§ 310-313. 
15. Cdiark v. Miller, 14 Pa. Co. 227. 
{a] There is no objection to a me- 
chanic filing two claims for the same 
work against the same building, al- 
leging ownership in different persons, 
-nor is the pendency of one a bar 
to the other. Highfield v. Pierce, 3 


Phila. (Pa.) 507. 
16. Clark’ v: Miller; 14 Pa. Co. 
227 


17. Clark v. Miller, supra. 

18. Newman v. Brown, 27 Kan. 
117; Langton Lime, etc., Co. v. Peery, 
48 Utah 112, 159 P 49;. Morrison v. 
Carey-Lombard Co., 9 Utah 70, 33 P 


238. 

Grigsbey v. Lexington, etc., 
R. Co.. 150 Ky. 557, 150 SW 687 [reh 
overr 152 Ky. 164, 153 SW 232]; 
Langton Lime, etc., Co. v. Peery, 48 
Wtah 112, 159. P 49; Morrison v. 
Carey-Lombard Co., 9 Utah 70, 33 P 
238. And see Newman v. Brown, 27 
Kan. 117 (discussing the point). 

20. Kinney v. Duluth Ore Co., 58 
Minn. 455, 60 NW 23, 49 AmSR 528. 

[a] An assignee holding several 
claims may include them all in one 
statement. Trueblood v. Shellhouse, 
19 Ind. A. 91, 49 NE 47. 

21. Alabama State Fair, etc., As- 
soe. v. Alabama Gas Fixture, etc., Co., 
131 Ala. 256, 31 S 26; Benjamin vy, 
Wilson, 34 Minn. 517, 26 NW 725. 

{a] Extras.— Where material for 
a building was largely purchased in 
one transaction, but certain extras 
were purchased from time to time 
thereafter, and the lien account in- 
cluded the general bill and _ the 
“extras”. itemized under the several 
dates of purchase, this was proper, 
and separate lien accounts did not 
have to be filed for each separate pur- 
chase. Louisiana, etc., Lumber Co. 
v. O’Connell, 87 Mo. A. 671. 

22. Kinney v. Duluth Ore Co., 58 
Minn. 455, 60 NW 28, 49 AmSR 528. 

Filing within required period after 
eomeecn of each contract see infra 

23. U.S.—Hooven, etc., Co. v. John 
Featherstone’s Sons, 111 Fed. 81, 49 
CCA 229. 


29; Bruns v. Braun, 35.-Mo. A. 337; 
‘Kearney v. Wurdeman, 33 Mo. A. 447. 
But see Berkshire v. Hall, (A.) 202 
SW 414 (stating the contrary in a 
case which, however, turned on the 
question whether a claimant, by 
bringing several suits, had split his 
cause of action). 

Nebr.—Grove-Wharton Constr. Co. 
Ape Clarke, 86 Nebr. 831, 126 NW 

Tex.—Berry v. McAdams, (Civ. A.) 
50 SW 952. 

Utah.—Culmer vy. Caine, 22 Utah 
216, 61 P 1008. 

Compare Stephens Paint Co. v. Cot- 
tingham, (Man.) 10 WestWkly 627 
(in the entire absence of proof of a 
previous special arrangement under 
which the total quantity of materials 
for which the lien is claimed were 
sold by plaintiff for delivery in small 
lots as required, each sale was a 
separate transaction and the subject 
of a separate registration). 

[a] Continuous work on one im- 
provement.—(1) Only one lien state- 
ment is required for work done under 
several contracts where the whole 
work was part of one general im- 
provement or one job and was prac- 
tically continuous in point of time. 
Northwestern Lumber, ete, Co. v. 
Parker, 125 Minn. 107, 145 NW 964. 
(2) Some statutes expressly provide 
that a single claim may be filed for 
labor or materials furnished continu- 
ously under more than one contract. 
Felheim ‘v. Perry Brewing Co., 63 Pa. 
Super. 561 (Act June 4, 1901 [P. L. 
p 431] § 12). 

Materials furnished simul- 
taneously.—A lien for materials fur- 
nished for plumbing and heating is 
not lost by a failure to file separate 
accounts, even if such.materials are 
deemed to have been furnished under 
separate and distinct contracts, where 
it appears that they were furnished 
practically simultaneously, the par- 
tics are the same, the same property 
was improved, and the rights of no 
third persons are involved. Jefferson 
Plumbers, etc.,, Co..v. Peebles, 195 
Ala. 608, 71 S 413 (holding, however, 
that the materials were furnished 


CCA 229; Commercial Sash, ete., Co. 
v. Thompson, 17 Pa. Dist. 996. 

25. Chicago Lumber, ete. Co v. 
Smith, 84 Kan. 190, 114 P 3872. 

26. Allen v. Frumet Min., etc., Co., 
73 Mo. 688. 

27. Bambrick v. Webster Groves 
Presb. Church Assoc., 53 Mo. A. 225. 

28. Cross references: 

Lien as extending to two or more lots 

or buildings see infra §§ 346-349. 
Specification of amount due on each 

building or improvement see infra 

§ 262. 

Spannhake v. Mountain Constr. 
Co., 159 App. Div. 727, 144 NYS 968 
[rev 137 NYS 900]; Robertson Lum- 
ber Co. v. Clarke, 24 N. D. 134, 138 
NW 984. 

30. Todd v. Gernert, 223 Pa. 103, 
72 A 249. 

[a] In Pennsylvania (1) the stat- 
utes formerly permitted the filing of 
joint claims (Taylor v. Montgomery, 
20 Pa. 443; Donahoo v. Scott, 12 Pa. 
45 [foll Young v. Lyman, 9 Pa. 449; 
Pennock v. Hoover, 5 Rawle 291; 
Gorgas v. Douglas, 6 Serge. & R. 512]; 
West Philadelphia Brick Co. v. John- 
son, 3 Pa. Super. 220; Miller v. Me- 
Duffee, 12 Pa. Co. 381; Armbrust v. 
Galloway, 2 WklyNC 585) (2) appor- 
tioned among the several buildings 
(see infra § 252). (3) But the act of 
June 4, 1901 (P. L. p 431), while per- 
mitting the determination of the 
amount due by apportionment (see 
infra § 252), prohibits the filing of 
apportioned claims in the future and 
requires separate claims. Todd vy. 
Gernert, 223 Pa. 103, 72 A 249. 

$31. Todd v. Gernert, supra. 

{a] The word “plant” (1) is used 
in the statute in its ordinary sense 
as meaning property owned or used 
in carrying on some trade or busi- 
ness. Schively v. Radell, 227 Pa. 434, 


76 A 209; Todd v. Gernert, 223 Pa. 


103, 72 A 249. (2) It does not apply 
to a row of dwellings. Todd v. Ger- 
nert, supra. (8) Neither does it ap- 
ply to a dwelling house and a garage. 
Schively v. Radell, supra. 

Buildings on same lot or parcel see 
infra -§/ 209, f 

ea. See infra § 209. 
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Yor later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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§§ 209-210] 


claim of lien may be filed covering all the prop- 
erty and including all the items,?* whether the work 
was done or the materials furnished under one 
general contract** or under separate contracts;** 
but it is also permissible in such case to file a 
separate claim against each building,®* and under 
some statutes separate claims must be filed,?? unless 
the buildings are so connected in construction®® or 
intended use®® as to constitute but one building‘? 
or lienable unit*! within the meaning and intent of 
the law, as in the case of a dwelling with its ap- 


33. Okisko Co. v. Matthews, 3 Md. 
168; McCormack vy. _ Bertschinger, 
(Or.) 237 P 363; Hast Side Mill, etc., 
Co. v. Wilcox, 69 Or. 266, 138 P 843; 
Sullivan v. Treen, 13 Wash. 261, 43 P 
38. Contra Kezartee v. Marks, 15 Or. 
629, 16 P 407. 

' 34 Ala.—Cocciola v. Wood-Dicker- 
‘son Supply Co., 136 Ala. 532, 33 S 856. 


Colo.—Cary Hardware Co. v. Mc- 
Carty, “LO NColo1A.'.200, "50eP 2744; 
pee v. Foley, 8 Colo. A.—435, 47 

64 

Kan.—Carr v. Hooper, 48 Kan. 253, 
29 P 398 

Me.—Wescott v. Bunker, 83 Me. 
499, 22 A 388. 

Mass.—Orr_ v. Fuller, 172 Mass. 


597, 52 NE 1091; Quimby v. Durgin, 
148 Mass. 104, 19 NE 14, 1 LRA 514; 
Worthley v. Emerson, 116 Mass. 374; 
Wall v. Robinson, 115 Mass. 429. 
Minn.—Gardner v. Leck, 52 Minn. 
522, 54 NW 746; Lax v. Peterson, 42 
Minn. 214, 44 NW 3 [foll Glass v. 


St. Paul Park Carriage, etc., Co., 43 
Minn. 228, 45 NW _ 150]. 
Utah.—Salt Lake Lith. Co. v. Ibex 


Mine, etc., Co., 15 Utah 440, 49 P 768, 
62 AmSR 944. 

' [a] Where work done or material 
furnished all go to the same general 
purpose and they are furnished as 
parts of the general improvement 
of the property, such work and mate- 
rial, although not contracted for on 
the same day, may be regarded as 
done and furnished under one con- 
tract, and may be included in one lien 
account. Flanagan v. O’Connell, 88 
Mo. A. 1; Kearney v.. Wurdeman, 33 
Mo. A. 447 [appr Press Brick Co. v. 
Quarry Co., 151 Mo. 509]; Page v. 
Bettes, 17 Mo. A. 366. 

{b] Separate accounts not neces- 
sary.—Where one agreed to furnish 
such hardware as the owner of the 
premises should need, to use in the 
erection of two houses upon one city 
lot, and did furnish the same as re- 
quired, it was not incumbent upon 
him to Keep separate accounts of the 
goods furnished for each house, or to 
file separate lien statements thereon. 
Gardner y. Leck, 52 Minn. 522, 54 NW 
746. 

35. Booth v. Pendola, 88 Cal. 36, 
23 P 200, 25 P 1101; Grace v. Nesbitt, 
109 Mo. 9, 18 SW 1118; Kittrell v. 
Hopkins, 114 Mo. A. 431, 90 SW 109 
{dist Badger Lumber Co. v. Stepp, 
157 Mo. 366, 57 SW 1059;-O’Connor v. 
Current River R. Co., 111 Mo. 185, 
20 SW 16; Livermore v. Wright, 33 
Mo. 31]; Flanagan v. O’Connell, 88 
Mo. A. 1; Kern v. Pfaff, 44 Mo. A. 29; 
McCormack v. Bertschinger, (Or.) 237 
P 363. But compare Currier v. Fried- 
rick, 22 Grant Ch. (Ont.) 243, 246 
(where there are several contracts 
for the erection of buildings on the 
same lot, ‘‘there must be a distinct 
registration as to each, or at all 
events there must appear in the in- 
strument registered data from which 
it may be ascertained how much of 
the lien is applicable to each’’). 

36. Halsted, etc., Co. v. Arick, 76 
Conn. 382, 56 A 628; Lax v. Peterson, 
42 Minn. 214, 44 NW 3; West Phila- 
delphia Brick Co. v. Johnson, 3 Pa. 
Super. 220, 39 WklyNC 509. 

{a] Ilustrations.—(1) Where un- 
der one agreement with the owner 

f a large plot of land plaintiff fur- 
nished lumber for the construction 
thereon of three tenement buildings 
of substantially the same size and 
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construction, which were separated 
by narrow passways and connected 
only by means of a wooden frame- 
work across the passways at the 
street Jine, in which a door was 
placed for the use of the occupants 
of the buildings on either side, the 
three buildings did not in fact con- 
stitute one block and plaintiff was 
justified in filing a separate certifi- 
cate of lien for the materials used in 
each building. Halsted, etce., Co. v. 
Arick, 76 Conn. 382, 56 A 628. (2) 
Where the person by whom labor is 
performed or material furnished un- 
der one entire contract for the erec- 
tion of several buildings owned by 
the same person, and situated upon 
the same tract of land knows, and 
has the means of proving, the kind 
and amount of material and labor 
which in fact went into the construc- 
tion of each building, his lien will 
not be lost or prejudiced by the fact 
that he filed a separate claim there- 
for against each building, provided 
there are no third persons interested 
in the property whose rights would 
be affected., Lax v. Peterson, 42 Minn. 
214, 44 NW-<3. 

37. Crawford vy. Anderson, 129 Ind. 
117, 28 NE 314. 

[a] Property susceptible of divi- 
sion.—(1) A single certificate of lien 
cannot be filed for labor and mate- 
rials furnished for two separate 
buildings having no connection with 
each other except that they are built 
under one contract on land purchased 
by the owner as a Single tract, but 
susceptible of division. Ginsberg v. 
Capone, 91 Conn. 169, 99 A 501. (2) 
Also a subcontractor is not entitled 
to file a single claim for material 
furnished and work done on two sepa- 
rate buildings under separate con- 
tracts between the owner and con- 
tractor, where each building, with the 
land on which it stands, can be sold 
separately without depreciating the 


value of either property. Black v. 
Hartrick, 247 Pa. 504, 93 A 638. 
38. Ginsberg v. Capone, 91 Conn, 


169, 99 A 501; Windfall Natural Gas, 


etc., Co. v. Roe, 42 Ind. A. 278, 85 
NE 722. 
[a] Application of rnle.-—Where a 


claimant of a mechanic’s lien bar- 
gained for a gross sum to do the 
plumbing work upon certain struc- 
tures which stood on one lot and 
were connected on the street line by 
a framework attached to each, there 
being a door placed therein for the 
use of occupants of both structures, 
and cellar windows in each opening 
upon the passway, a certificate of 
lien claiming a lien on a certain 
‘building’ and upon the entire lot 
was sufficient notwithstanding the 
adaptation of the structures to being 
used separately. Cronan v. Corbett, 
78 Conn. 475, 62 A 662. 

89. Ginsberg v. Capone, 91 Conn. 
169, 99 A 501; Wilcox v. Woodruff, 61 
Conn. Bos 94 A 521, 1056, 29 AmSR 
222, LA LRA 314. 

49. Brabazon v. Allen, 41 Conn. 
361 (block of buildings separated 
from each other by partition walls); 
Crawford v. Anderson, 129 Ind. 117, 28 
NE 314; Windfall Natural Gas, etc., 
Co. v. Roe, 42 Ind, A. 278, 85 NE 722. 

41. Parsons v. Keeney, 98 Conn. 
745, 120 A 505 (farm and buildings 
thereon). 

42. Crawford v. Anderson, 129 Ind. 
117; 28 NE 314; Stephens y. Duffy, 
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purtenant outbuildings*? or several buildings con- 
stituting a single plant.** 
single lien cannot cover several distinct altera- 
tions in the same building made at different times 
and independent of each other.** 

[§ 210] (c) On Separate Lots or Parcels—aa. In 
General. In some states a single general lien may 
be filed against all the property ‘for which labor 
and materials have.been furnished under a single 
contract notwithstanding the 
made on separate lots*® which are not contiguous ;** 


It has been held that one 


improvements are 


41 Ind. A, 385, 81 NE 1154, 83 NE 268. 
See Fitch v. Baker, 23 Conn. 563 
(where the buildings in question con- 
sisted of a dwelling house, barn, and 
privy and the court held that as the 
claims were against the same parcel 
of land with the buildings thereon, 
they were properly embraced within 
the same certificate, notwithstanding 
they arose under two contracts). 

[a] Other buildings included in 
curtilage described.—(1) An objec- 
tion that the lien filed covers more 
than one building is really an objec- 
tion against the inclusion of _too 
much land in the curtilage described 
where it is obvious that the claim 
is filed against one building and that 
the reference to other buildings is 
by way of description of the whole 
lot. Curti v. Hartrick, 61 Pa. Super. 
447. (2) Description of curtilage see 


infra § 266. : 
43. Premier Steel Co. v. McEl- 
waine-Richards Co., 144 Ind. 614, 43 


NE 876. 


44. Baker v. Fessenden, 71 Me, 292. 

45. Ark.—Tenney v. Sly, 54 Ark, 
93,,14 SW 1091. 

Cal.—Dunlop v. Kennedy, 4 Cal. 
Unrep. Cas. 196, 34 P 92. 

Colo.—Buerger Inv. Co. v. B. F. 


Salzer Lumber Co., 237 P 162. 

Iowa. ‘"__Williams v. Judd-Wells Co. i 
91 Iowa 378, 59 NW 271, 51 AmSR 
350; Lewis v. Saylors, 73 Iowa 504, 
35 NW 601; Bowman Lumber Co, v. 
Newton, 72 Iowa 90, 33 NW 377. 

Kan.—North, ete., Lumber Co. v. 
Hegwer, 1 Kan. A. 6238, 42 P 388; 
Meixell v. Griest, 1 Kan. A, 145, 40 
P 1070. 

Md.—Maryland Brick Co. v. Spil- 
man, 76 Md. 337, 25 A 297, 35 AmSR 
431, 17 LRA 599; McLaughlin v. Rein- 
hart, 54 Md. 71. 

Nebr.—Badger Lumber Co. 
Holmes, 55 Nebr. 473, 76 NW 174, 44 
Nebr. 244, 62 NW 446, 48 AmSR 126; 
Bohn Sash, etc., Co. v. Case, 42 Nebr. 
281, 60 NW 576; Wakefield v. Latey, 
39 Nebr. 285, 57 NW 1002; Doolittle 
v. Plenz, 16 Nebr. 153, 20 NW 116. 

N. J.—Culver v. Lieberman, 69 N. 
J. L. 341, 55 A 812 [Loverr Johnson 
v. Alger, (G5 LaNerOie alias 363, 47 A 571}. 

N. C.—Chadbourn v. Williams, 71 
N. C. 444. 

Va.—Sergeant v. Denby, 87 Va. 206, 
12 SE 402. ; 

Wash.—Hoagland v. Magarrell, 115 
Wash. 259, 262, 197 P 20; Seattle 
Lumber Co. v. Sweeney, 33 Wash. 691, 
74 P 1000; Powell v. Nolan, 27 Wash. 
3183/61 P1225) 68) 2 8893 

“Where one contract is made for 
the construction of, or for work upon, 
several different buildings located on 
as many different lots or tracts or 
land, for a lump sum, one lien may be 
filed for the total sum.” Hoagland v. 
Magarrell, supra. : 

[al Contract must be entire.—(1) 
Work done and materials furnished 
for the improvement of two separate 
tracts of land will not create a lien 
on both tracts for the aggregate 
amount thereof, unless the work was 
done and -the materials furnished 
under an entire contract. Meek vy. 
Parker, 63 Ark. 367, 38 SW 900,. 58 
AmSR 119. (2) Where an estimate 
is made or the price fixed for the ma- 
terials furnished for or the work 
done on each building, separate liens 
must be filed. Gilman y. Ryan, 95 
Va. 494, 28 SE 875.- 

46. Burel v. Hast Arkansas Lum- 
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but in other jurisdictions a contrary rule obtains,*? 
at least where the lots are not contiguous.*® 
any rate, separate liens may be filed*? when the 
amount and value of the material going into each 
building is ascertained,®® even though the contract 
does not specify the amount and value of the ma- 
terial which is to be furnished for, or to go into, 


each building.®? 


[§ 211] bb. Contiguous Lots.. Although the henor 


bera Co: eho. Ark. 68, L96 "SW 378, 
10 ALR 1017; Buerger Iny. Co. v. 
B. F. Salzer Lumber Co., (Colo.) 237 
P 162; Schmidt v. Anderson, 253 Ill. 
29, 97 NE 291 (reciting the change of 
the rule by statute and distinguishing 
Aurand y. Martin, 188 Ill. 117, 58 NE 
926 [aff 87 Ill. A. 337] on the ground 
that it was decided under a prior 
statute); Bohn Sash, etc., Co. v. Case, 
42 Nebr. 281, 60 NW 576; Parker v. 


Walker, 48 Okl. 705, 150 P 690, 10 
ALR 1022. 
[a] Single lien on lots separated 


by street.—Tenney v. Sly, 54 Ark. 93, 
14 SW 1091; Goldheim v. Clark, 68 
Md. 498, 13 A 363; Chadbourn v. Wil- 
liams, 71 N. C. 444; Sergeant v. Den- 
by, 87 Va. 206, 12 SE 402. 

47. Conn.—Larkins vy. Blakeman, 
42 Conn. 292; Chapin v. Persse, etc., 
Paper Works, 30 Conn. 461, 79 AmD 
263; Rose v. Persse, etc, Paper 
Works, 29 Conn. 256. 

D. C.—Alfred Richards Brick Co. v. 
Trott, 23 App. 284. 

Ind.—McGrew v. McCarty, 78 Ind. 
496; Hill v. Ryan, 54 Ind. 118; Hill 
v. Braden, 54 Ind. 72. 

Mass.—Osborne v. Barnes, 179 
Mass. 597, 61 NE 276 [dist Batchelder 
v. Rand, 117 Mass. 176]. 

Mo.—Missouri Cent. Lumber Co. v. 
Sedalia Brewing Co., 78 Mo. A. 230. 

Pa.—Lucas v. Hunter, 153 Pa. 293, 
25 A 827 [foll Schultz v.. Asay, 2 
Pennyp. 411]; Goepp v. Gartiser, 35 
Pa. 130 [aff 3 Phila. 335]; Chambers 
v. Yarnall, 15 Pa. 265; Jeanette Plan- 
ing Mill Co. v. Greenawalt, 11 Pa. 
Super. 157 [foll Gordon v. Norton, 
186 Pa. 168, 40 A 312; Pennock v. 
Hoover, 5 Rawle 291]; West Phila- 
delphia Brick Co. v. Johnson, 3 Pa. 
Super. 220; Lucas v. Hunter, 11 Pa. 
Co. 343; Hayes v. Goodman, 16 Montg. 
oes 43; Allen v. Fitzpatrick, 9 Phila. 
142. 

R. I.—McDuff Coal, ete., Co. v. Del 
Monaco, 32 R. I. 323, 79 A 831; Mc- 
Elroy v. Keily, 27 R. I. 474, 63 A 238, 
27 -R.' 1.64, 60 A 679. 

N. B.—O’Brien v. Fraser, 45 N. B. 
ep oe: DomLR 324. 

a 
by anything that has here been said, 
we are not to be understood as inti- 
mating that two or more distinct 
and separate notices of lien may not 
be comprised in one single instru- 
ment of writing or that two or more 
notices of lien may not be enforced 
in one and the same proceeding in 
equity where the parties may be the 
same. What we hold here is that 
two separate and distinct buildings, 
or two separate and distinct groups 
of buildings, may not be treated as 
one and the same building for the 
purpose of the notice required to be 
given of mechanics’ liens where there 
are other rights to be affected there- 
by than those of the principal con- 


tractor.” Alfred Richards Brick Co. 
SVE ee LOU mac LADD. (DMC) i284 285: 
48. S. H. Bowman Lumber Co. v. 


Piersol, 147 Minn. 300, 180 NW 106; 
Herbst v. Conners, 12 OhNPNS 78; 
Goepp v. Gartiser, 35 Pa. 130; Cham- 
bers v. Yarnall, 15 Pa. 265. 

[a] Lots separated by a public 
street or alley are not contiguous and 
cannot be made subject to a single 
lien. Missouri Cent. Lumber Co. vy. 
Sedalia Brewing -Co., 78 Mo. A. 230; 
Bolen Coal Co. v. Ryan, 48 Mo. A. 
512; Lucas v. Hunter, 153 Pa. 293, 
25 A 827; Hays v. Goodman, 16 Montg. 
Conk as) 43. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


Rule explained.—‘Of course,. 


MECHANICS’ LIENS 


At 


one general contract on several contiguous lots. 
The rule is applicable where the contiguous lots are 


Contiguous lots see infra § 211. 

49. Aimee Realty Co. v. Haller, 
128 Mo. A. 66, 106 SW 588; Bickel v. 
Gray, 81 Mo. A. 653; Hill v. Gray, 81 
Mo. A. 456; Kick v. Doerste, 45 Mo. 


A. 134. 
50. College Court Realty Co. v. 
J. C. Letcher Lumber Co., 201 Ala. 


3862, 78 S 218; College Court Realty 
Co. v. J. C. Letcher Lumber Co., 201 
Ala. 361, 78 S 217. 

Apportionment see infra § 252. 

51. College Court Realty Co. v. 
J. C. Letcher Lumber Co., 201 Ala. 
362, 78'S 218. 

52. Bickel v. Gray, 81 Mo, A. 653; 
Hill v. Gray, 81 Mo. A. 456; Kick v. 
Doerste, 45 Mo. A, 134; Byrd v. Coch- 
ran,,39\ Nebr: 109, 58 NW 127 {foll 
Hines v. Cochran, 44 Nebr. 12, 62 NW 


299]. 
Koons v. Harding, 3 Pa. Dist. 

& Co. 741. 

Decisions under former Pennsyl- 
vania statutes see cases infra note 54. 

54 U. S.—Phillips v. Gilbert, 101 
VWeeS e721, 258 beiedst833" 

Ala.—Cocciola v. Wood-Dickerson 
Supply Co., 136 Ala. 532, 33 S 856. 


Ark.—Tenney v. Sly, 54 Ark, 93, 
14 SW 1091. 

Conn.—Marston vy. Kenyon, 44 
Conn. 349. : 

D. C.—Alfred Richards Brick Co. v. 


Trott, 23 App. 284. 

Ill.—Moore vy. Parish, 163 Ill. 93, 
45 NE 573 [rev 58 Ill. A. 617]; Au- 
rand v. Martin, 87 Ill. A. 337 [aff 188 
Ill. 117, 58 NE 926]; Prendergast v. 
MeNally,) 06, “Al 33m)  fafie dO) ride 
553, 53 NE 995, 70 AmSR 128]. 

Ind.—West v. Dreher, 73 Ind. A. 
133, 126 NE 688; Northwestern Loan, 
etc., Assoc. v. McPherson, 23 Ind. A. 
250, 54 NE 130. 

Kan.—Mulvane vy. Chicago Lumber 
Corto: Keni n¢%5> 449 P2613 iidist 
North, etc., Lumber Co. v. Hegwer, 1 
Kan, A. 623, 42 P 388]. 

Md.—Goldheim v. Clark, 68 Md. 
498, 13 A 363. 

Mass.—Scholl vy. Fleischer, 146 NE 
(25. 

Minn.—Glass v. St. Paul Park Car- 
riage, etc., Co., 43 Minn. 228, 45 NW 
150 [foll Lax vy. Peterson, 42 Minn. 
214, 44 NW 3]. 

Mo.—Walden v. Robertson, 120 Mo. 
38, 25 SW 349; Coen v. Hoffman, 188 
Mo. A. 311, 175 SW 103; Holland v. 
Cunliff, 96 Mo. A. 67, 69 SW 7387; 
Flanagan v. O’Connell, 88 Mo. A. 1; 
Bickell v. Gray, 81 Mo. A. 653; Hill v. 
Gray, 81 Mo. A. 456; Missouri Cent. 
Lumber Co. v. Sedalia Brewing Co., 
78 Mo. A. 230; Bulger v. Robertson, 
50 Mo. A. 499; Deardorff v. Roy, 50 
Mo. A. 70; O’Leary v. Roe, 45 Mo. A. 
567; Kick v. Doerste, 45 Mo. A. 134; 
Schroeder v. Mueller, 33 Mo. A. 28. 

Nebr.—Doolittle v. Plenz, 16 Nebr. 
153, 20 NW 116. 

N. Y.—-Hall v. Sheehan, 69 N. Y. 
618 mem; Woolf v. Schaefer, 103 App. 


Div. 567, 983 NYS 184 [rev 41 Misc. 
640, 85 NYS 205]; Deegan v. Kil- 
patrick, 54 App. Div. 371, 66 NYS 


628; Paine v. Bonney, 4 HE. D. Smith 
734, 6 AbbPr 99. 

Tex.—Lyon v. Logan, 68 Tex. 521, 
5 SW 72, 2 AmSR 511. 

Wash.—Wheeler v. Ralph, 4 Wash. 
617, 30 P 709. 

[a] Object of statute.—A statute 
establishing the rule stated in the 
text “was designed to remedy the in- 
convenience disclosed in Fitzgerald v. 
Thomas, 61 Mo. 499; Miller v. Hoff- 
man, 26 Mo. A. 199.” MDeardorff v. 


? , “er ae Re ee - 
4 - a 


[§§ 210-211 


has the right to file a separate claim as to each 
piece of property if he prefers to do so,°? and 
under a few statutes is required to do so,°* yet 
as a general rule it is not necessary to file separate 
claims, but one claim covering all the property and 
including all the work done or materials furnished 
is sufficient, where improvements are made under 


« 54 


Roy, \0LMo. a. 60, To. ‘ 
{b] Gots are contiguous (1) with- 
in the meaning of the rule where 
they are adjoining platted lots; and 
the facts that the houses are sepa- 
rated by an intervening house and 
that the half lots on which the 
houses are situated are mortgaged 
by the owner to different persons are 
immaterial. Bulger v. Robertson, 50 
Mo. A. 499. (2) A private alley or 
right of way between some of the 
lots does not prevent the maintenance 
of a single lien. Goldheim v. Clark, 
68 Md. 498, 13 A 363; Fitzpatrick v. 
Allen, 80 Pa. 292; West Philadelphia 
Brick Co. v. Johnson, 3 Pa. Super. 
220 (the latter two cases being de- 
cided under former statutes). (3) 
Under the Pennsylvania acts of 1836 
and 1850, an apportioned lien for ma- 
terials might be filed against houses 
in the same block separated by a 
prospective street which was not 
dedicated at the time the contract 
was entered into and over which the 
public had then acquired no right, 
notwithstanding a subsequent dedica- 


tion and acceptance. Atkinson v. 
Shoemaker; #6] “Pat 253,, 25> A. -59- 
Kline’s App., 93 Pa. 422; Bleck: v. 


Collins, 28 Pa. Super. 443. 

[c] Where each house stands on 
two or more lots, and the material 
furnished by a lienor went into all 
of the houses indiscriminately, he is 
not required, at his peril, to divide 
his claim, and assign to each house 
as built the proportion of the debt 
which it ought in equity to bear, but 
he may file a single lien against the 
whole. Sprague Inv. Co. v. Mouat 
Lumber, ete., Co., 14 Colo. A. 107, 60 
P 179; Small v. Foley, 8 Colo. A. 435, 
47 P 64. 

[ad] What is a general contract.— 
(1) The words “erected under one 
general contract” as used in some 
statutes are not to be confined to a 
case where the owner may contract 
for the completion of the buildings 
in one general contract (Deardorff v. 
Roy, 50 Mo. A. 70 [foll Gruner, ete., 
Lumber Co. v. Nelson, 71 Mo. A. 
110]), (2) but will include a case 
where the entire building is not let 
to a contractor, but the lienor fur- 
nishes to the owner, for all the 
buildings, material or labor which 
goes into such erection, notwith- 
standing such material may com- 
pose only a part of such erections, 
and the labor may not be all that 
is expended on them (Walden v. 
Robertson, -120 Mo. 38, 25 SW 349; 
Deardorff v. Roy, supra). (3) The 
words “general contract” do not mean 
an entire and indivisible contract, 
as to its consideration, but they do 
mean that the contract must be en- 
tire, in that it includes all of the 
buildings, and provides for the erec- 
tion of all of them, or some portions 
of all of them, pursuant to the pur- 
poses of the one contract. Johnson 
v. Salter, 70 Minn. 146, 72 NW 974, 
68 AmSR 516. (4) An agreement to 
roof twenty-nine houses, more or less, 
is a general contract, although the 
price of the work is fixed at a speci- 
fied sum for each house. Bulger v. 
Robertson, 50 Mo. A. 499. (5) Some 
courts hold that the case comes with- 
in the statutes and a single lien may 
be maintained by a subcontractor or 
materialman where he has a single 
and entire contract with the con- 
tractor, even though the contractor 
has two cr more contracts with the 


i 


§§ 211-214] | 


owned by the same person,*® and in some, but not 
other, jurisdictions, where they are owned by dif- 
On the other hand, where the 
work is done or the materials furnished under 
separate contracts relating to the dtffferent prop- 
erties, a single lien claim covering all the prop- 
erties cannot be filed, although such properties are 


ferent persons.*¢ 


contiguous.®* 
[§ 212] (8) Double House. 


cept under a few statutes,®? 


materials used in each half. 


[§ 213] (4) Properties of Different Owners. 
some jurisdictions a single lien cannot be claimed 
on two or more pieces of property belonging to dif- 
ferent owners,°®° even though the properties are con- 
tiguous,®* and the work was done or the materials 
furnished under an entire contract.®? 
states, where the several owners of contiguous prop- 


owner. Chicago Lumber, etc., Co. v. 
Sindthyme ssh Kan a o0 eae 87-2 
Gruner, etc., Lumber Co. v. Nelson, 
71 Mo. A. 110. (6) But other courts 
have arrived at a contrary conclu- 
sion. Knauft v. Miller, 45 Minn. 61, 
47 NW 3138; Beach v. Stamper, 44 
Or. 4, 74 P 208, 102 AmSR 597 [dist 

Willamette Steam Mills Lumbering, 

etc., Co: v. Shea, 24 Or. 40, 32 P 759]. 
55. Moran v. Chase, 52 N. Y. 346; 

Willamette Steam Mills Lumbering, 

etce., Co. v. Shea, 24 Or: 40, 32-P 759. 
[a] A change of ownership after 

the filing of the lien, or at least 

after the furnishing of the material 

of part of the lots, coupled with a 

release of the lots not soid in consid- 

eration of part payment, does not af- 
fect the application of the rule or 
prevent the filing of a single lien, for 
the balance due, against the lots sold. 
Coen v. Hoffman, 188 Mo. A. 311, 175 
SW 1038. 
56. See infra § 213. 

: 57. Conn.—Larkins v. 
42 Conn. 292. 
Kan.—North, ete., Lumber Co. v. 

Hegwer, 1 Kan. A. 623, 42 P 388. 


Blakeman, 


Mass.—Landers v. Dexter, 106 
Mass. 531. 

Minn.—Knauft v. Miller, 45 Minn. 
61, 47 NW 313. 

Mo.—Flanagan vy. O’Connell, 88 Mo. 
A, 1. 

58. Halsted, etc., Co. v. Arick, 76 
Conn. 382, 56 A 628; McKelleget v. 


Eckhard, 4 Mo. A. 589. 

59. Hiestand v. Keath, 42 Pa. 
Super. 403 [rev on other grounds 229 
Pa. 149, 78 A 40]; Goodyear v. Emele, 
21 Pa. Dist. 881. Contra Boyd v. 
Mole, 9 Phila. (Pa.) 118 (under for- 
mer statute). 

60. Bartlett v. Bilger, 92 Iowa 732, 
61 NW 233; Builders Supply Co. v. 
Huddlestone, 25 Man. 718; Fairclough 
v. Smith, 138 Man. 509; Oldfield v. Bar- 
bour, 12 Ont. ‘Pr. 554. 

{a] Where a subcontractor con- 
fuses the accounts of material and 
labor advanced to the contractor for 
buildings belonging to different own- 
ers, the identity of the accounts is 
lost, and no lien for the same at- 
taches to any of the buildings. Reitz 
v. Ghio, 47 Mo. A. 287. 

{b] The contractor may object to 
such lien claim. Oldfield v. Barbour, 
2 Ont Pr: 554: 

61. Gorgas v. Douglas, 6 Serg. & 
R. (Pa.) 512; Kerbaugh v. Henderson, 
3 Phila. (Pa.) 17. 

62. Rathbun v. Hayford, 5 Allen 
(Mass.) 406; Butler v. Rivers, 4 R. I. 
38; Builders Supply Co. v. Huddle- 
stone, 25 Man. 718. 

63. Miller v. Shepard, 50 Minn. 
268, 52 NW 894; Deegan v. Kilpatrick, 
54 App. Div. 371, 66 NYS 628; Mande- 
ville v. Reed, 13 AbbPr (N. Y.) 173; 
Stoltze v. Hurd, 20 N. D. 412, 128 NW 


: Where a building 
is constructed with a solid partition wall divid- 
ing it so as to make two houses adapted and in- 
tended for separate use, it is not necessary,°® ex- 
that a 
certificate or claim of lien should be filed for the 


Nebr. 
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owners.° 


separate 
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erties jointly contract for the improvement of their 
properties, a single lien covering all the properties 
may®*® and should*+ be filed, or subcontractors may 
file a single apportioned lien against all the prop- 
erties for which they have furnished labor or 
materials under a single contract with the con- 
tractor, although such properties belong to different 
At any rate, separate claims should be 
filed where there are separate and distinct contracts 
with the different owners;®* and it is held that, 
under some circumstances, there can be no lien, 
as where there are separate contracts between the 
contractor and owner, and an entire contract be- 
tween the contractor and claimant.*? 


[§ 214] 4. Place for Filing. The statutes of differ- 


In 


But in other 


115, 30 LRANS 1219, AnnCas1912C 
871; Fullerton v. Leonard, 3 S. D. 
118, 52 NW 325. . 

64. Stoltze v. Hurd, 20 N. D. 412, 


128 NW 115, 30 LRANS 1219, AnnCas 
1912C 871. 

[a] A separate lien against one 
lot and the portion of the building 
thereon cannot be filed where there is 
a joint contract for the improvement 
of two or more contiguous lots owned 
by different persons. Stoltze v. Hurd, 
20 N. D. 412, 128 NW 115, 30 LRANS 
1219, AnnCas1912C 871. 

65. Culver v. Lieberman, 69 N. J. 
L. 341, 55 A 812 [overr Johnson v. 
Alver, 65 UN. J. Leos u4d Aes TLiy. 

66. Meyer Lumber Co. v. Tryg- 
stad, 22 N. D. 558, 134 NW 714; Cam- 
paigne v. Carver, 35 Ont. L. 232, 9 
OntWN 322, 27 DomLR 76; Dunn v. 
McCallum, 14 Ont. L. 249, 9 OntWR 
756 [allowing app 9 OntWR 315 (al- 
lowing app 9 OntWR 33)]; Security 
Lumber Co. v. Plested, 9 Sask. , 
183, 27 DomLR 441, 34 WestLR 352, 
10 WestWkly 280. 

{a] Where different persons own 
different stories of the same building 
and there are separate contracts with 
the different owners, separate liens 
should be filed. Badger Lumber Co. 
v. Stepp, 157 Mo. 366, 57 NW 1059. 
67. Cahill v. Capen, 147 Mass. 493, 

NE 419. 

[a] In Massachusetts, under Pub. 
St. c 191 § 2, providing that, where 
labor is performed and materials fur- 
nished under an entire contract for 
an entire price, a lien for the labor 
alone may be enforced if its value 
can be distinctly shown and § 6, pro- 
viding that, where such a lien is 
claimed, the entire contract must be 
shown in the statement filed, where 
the owners of two adjoining lots each 
separately employed the same con- 
tractor to build a house on her lot, 
the contractor employing the same 
person to do the plumbing and fur- 
nish the material therefor for both 
houses at an entire price, it was held 
that, as there was but a single price 
for the labor and materials for both 
buildings, it could not be apportioned, 
and there could be no lien. Cahill 
v. Capen, 147 Mass. 493, 18 NE 419. 

68. Walker v. Hauss-Hijo, 1 Cal. 
183; Pifer v. Ward, 8 Blackf. (Ind.) 
252; Robinson v. Marney, 5 Blackf. 
(Ind.) 329; Noll v. Kenneally, 37 
879, 56 NW 722; Gurney v. 
Walsham, 16 R. I. 698, 19 A 323 [foll 
Dodge v. Walsham, 16 R. I. 704, 19 
A 326]. 

69. Whipple v. Christian, 15 Hun 
321 [aff 80 N.Y. 523]. 

70. Weeks’ v. Walcott, 15 Gray 
(Mass). 54 (under St. [1855] ¢ 431 

2, which repealed the provision of 
St. [1851] c¢ 3438 § 2, requiring re- 
cording in the registry of deeds); Van 


18 


ent jurisdictions variously provide, or at times have 
provided, for the filing of the claim, notice, or 
statement with, or in the office of, the recorder,®* 
county clerk,®® town clerk,’® or the clerk of a 
designated court." 
officers is generally provided for in the case of a 
public improvement ;’* and where the Torrens Act 


A filing with different public 


Denburgh v. Greenbush, 66 N. Y. 1 
[aff 4 Hun 795]. 

[a] City having no town clerk.— 
Under lL. (1854) c¢ 402, extended by 
L. (1858) c 204, which provided for 
the filing of a lien in certain cases 
in the office of a town clerk, where 
the property was situate in a city 
where there was no town clerk, the 
filing of the lien with the county 
clerk was not sufficient. The failure 
of the legislature to provide for such 
a contingency was a casus omissus, 
which could not be remedied by the 


courts. Cheney v. Wolf, 2 Lans. (N. 
BV) ois. 
71. Md.—Carson vy. White, 6 Gill 


17 (county court). 

Mo.—Lepage v. Laux, (A.) 211 SW 
898 (circuit court). 

N. C.—Boyle v. Robbins, 71 N. C. 
130 (superior court). 

Okl.—Bryant v. Orient Lumber, 
etc., Co., 55 Okl. 370, 156 P 897 (dis- 
trict court). 

Ss. €.—Waring..v.,, Miller’ Batting, 
EtG CO SO oe, Cy SOU To iS meloe, 
(under the act of 1884 [18 U. S. St. 
at L. 822] amending Gen. St. § 2354, 
which required the statement to be 
filed in the office of the register of 
mesne conveyances). 

Alta.—Revelstoke Saw Mill Co. v. 


Alberta Bottle Co., 9 Alta. L. 155 
(supreme court). 
[a] Construction of statute. — 


Wharves situated outside of the cor- 
porate limits, but within the juris- 
diction of the city court, were not 
“within the city” within the meaning 
of the Mechanics’ Lien Law of 1870, 
providing that, where the property 
was situated within the city of Rich- 
mond the claim for the lien should 
be filed in the clerk’s office of the 
chancery court of that city. Boston 
Ae aa CLG. te) CG. Uo) ae 

72. Terwilliger v. Wheeler, 81 
App. Div. 460, 81 NYS 173; Bell v. 


Vanderbilt, 12 Daly (N. Y.) 467, 67 
HowPr 332. 
{a] Trustees of school district.— 


Service of a mechanic’s lien notice 
for the erection of a@ schoolhouse on 
one of the, trustees of the district, 
who was called the “treasurer” of 
such trustees, but who did not ap- 
pear to be treasurer of the district, 
who was the only person having au- 
thority to hold the district funds. 
was not a substantial compliance 
with a statute requiring such liens 
to be filed with the board of trustees 


of the district. Terwilliger v. 
Wheeler, 81 App. Div. 460, 81 NYS 
Wek 

{b] Filing held sufficient.—Under 


L. (1897) ¢ 418, providing that notice 
to perfect a mechanic’s lien. against 
municipal improvements may be filed 
by claimant with the head of the 
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is in force and applicable, the claim should be 
filed with the registrar of titles.’* | 
to the perfection of the lien that the notice, claim, 
or statement should be filed with, 
of, the particular public officer\ designated by the 
applicable statute.’* Also, it is necessary that the 
claim should be filed in the proper county, town, 
or judicial district,’® in the determination of which 
the situs of the property to be charged governs.‘® 
Where the property extends into two or more coun- 
ties, it has been held that the lien must be filed 
in every county wherein the property is located 
which the lien is designed to cover;’* but other 
cases deny this’® and hold that it is sufficient to 
file the lien in the county where the work was done 


or the materials were furnished.’® 


[§ 215] 5. Mode and Sufficiency of Filing and Re- 
The proper filing of a claim consists 
in placing the sworn statement in the custody of 
‘and leaving the same with the proper officer for the 


cording.®° 


department or bureau having charge 
of the work and with the financial 
officers of the city, and L. (1894) Cc 
703, providing that the commissioners 
of the sinking fund should be the 
proper authorities to construct a 
hospital and to authorize its pay- 
ment, where a claimant filed notice 
of a lien with the comptroller, who 
was the head of the financial depart- 
ment of the city and ex officio a 
member of the board of commission- 
ers of the sinking- fund, and also 


with the commissioners of public 
buildings, there was a_ sufficient 
filing, although a separate notice 


was not filed with the clerk of the 
sinking fund commissioners, it not 
appearing that the city’s rights had 
been prejudiced by a failure so to 
file. Smith v. New York, 32 Misc. 
380, 66 NYS 686. 

73. Hacken v. Isenberg, 288 Ill. 
589, 124 NE 306 [rev 210 Ill. A. 120]; 
McMullen v. Croft, 96 Wash. 275, 164 
P 930, 92 Wash.'411, 159 P 375. 

74. Cal.—Walker v. Hauss-Hijo, 1 
Cal. 183. 

Ind.—Pifer v. Ward, 8 Blackf. 
252; Robinson v. Marney, 5 Blackf. 
329. 

Me.—Skillin v. Moore, 79 Me. 554, 
11 A 608. 

Md,—Carson v. White, 6 Gill 17. 

Mass.—Weeks v. Walcott, 15 Gray 


54. 

Nebr.—Tidball v. Holyoke, 70 
Nebr. 726, 97 NW 1019; Cummins v. 
Vandeventer, 52 Nebr. 478, 72 NW 
955; Noll v. Kenneally, 37 Nebr. 879, 
56 NW 722. 

N. Y¥.—Tommasi v. Archibald, 114 
App. Div. 838, 100 NYS 367; Haw- 
kins v. Mapes-Reeve Constr. Co., 82 
App. Div. 72, 81 NYS 794 [aff 178 


N. Y. 2386, 70 NE 783]; Terwilliger 
v. Wheeler, 81 App. Div. 460, 81 
NYS 173; Whipple v. Christian, 15 


Hun 321 [aff 30 N. Y..523]; Bell .v. 
Vanderbilt, 12 Daly 467, 67 HowPr 
332. 

N. C.—Boyle v. Robbins, 71 N. Cc. 
130. 

R. I.—Gurney v. Walsham, 16 R. I. 
698, 19 A 323 [foll Dodge v. Wal- 
shams Gy Re 1.004,), 1:9), Al 3267). 

S. C.—Waring v. Miller Batting, 
ete., €Co., 36 S. C. 310, 15,SH 132. 

Va.—Boston v. Chesapeake, etc.; R. 
Cox ke: Via L80; 

Wash.—McMullen v. Croft, 96 
Wash. 275, 164 P 930, 92 Wash. 411, 


1bO) Bsib, 

75. Noll v. Kenneally, 37 Nebr. 
879, 56 NW 722; Bryan: v. Orient 
Lumber, etc, Co., 55 Okl. 3870, 156 
32) CIEE 


76. Phoenix Furniture Co. v. Put- 
in-Bay Hotel Co., 66 Fed. 683; Bos- 


ton v. Chesapeake, etc., R. Co., 76 
Va. 180. 
{a] The lien claim is properly 


filed in the county where the build- 


‘nix Furniture 
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purpose of record:=g.*t Some statutes expressly 
designate the book in which mechanics’ liens shall 
be recorded,*? or provide that they shall be re-— 
corded in a book kept for that purpose,*? but a 
statute of the latter class has been held not to make 
it necessary that the book in which they are re- 
corded shall be kept exclusively for that purpose.** 
A filing by a person duly authorized by claimant 
is sufficient as against an objection that the claim 
was not filed by claimant,®° especially where the 
claim is indorsed by the recorder as filed by claim- 
ant.86 Also, it is immaterial that the physical act 
of recording the claim in the proper book is per- 
formed by an employee of the recording officer.*’ 
Under a few statutes a mere filing of the claim 


or notice is not sufficient,’ it being necessary that 


ing was erected and the labor of 
superintendence performed, although 
most of the labor of preparing the 
plans and specifications was _ per- 
formed in a different county. Phe- 
Co. v. Put-in-Bay 
Hotel Co., 66 Fed. 683. 

Td.  ATKansas, GUVier. etc, . Ce. £Vs 
Bilinn,- 3: Colo Av" 381,) 33. 2. 1006; 
Boston v. Chesapeake, etc., R. Co., 76 
Va. 180. 

7S. |Karmers, L. & Ts (Co. rv...Can- 
ada, etc., R:Co., 127. Ind. -250; 26 NE 
784, 11 LRA 740. 

79. Farmers L. & T. Co. v. Canada, 
etc., R. Co., supra [dist Midland R. 
oe v. Wilcox, 122 Ind: 84, 23 NE 

ale 

8Q. Evidence of filing’ see infra 
§§ 649, 666, 684. 

81. Cal.—Heberling v. 59 
Cal. A. 13, 209 P 908. 

Mass.—Orne v. Barstow, 175 Mass. 
193, 55 NE 896. 


Day, 


Nebr.—Watkins v. Bugge, 56 Nebr.. 


615, 77 NW 83. 

N. D.—Red River Lumber Co. v. 
Sette of Israel, 7 N. D. 46, 73 NW 

Wis.—Lang v. Menasha Paper Co., 
119 Wis. 1,.96 NW 393. 

[a] After office hours.—(1) A 
lien claimant’s attorney gained ac- 
cess to the register’s office after it 
was closed on a Saturday afternoon, 
between one and two o’clock, and 
tendered a lien statement and fee to 
the register, who refused to accept 
it on the ground that it was after 
office hours. At the suggestion of 
the register the attorney then in- 
closed the statement and fee in an 
envelope, went outside the office door, 
and, after the door was closed, 
pushed the envelope under it. He 
was watched through a glass panel 
in the door by the clerk, and on Mon- 
day morning the envelope was on the 
register’s desk, and was recorded by 
him. It was held that the state- 
ment was filed on Saturday. Orne vy. 
Barstow, 175 Mass. 1938, 55 NE 896. 
(2) However, in another case, merely 
handing the statement to the re- 
cording officer after office hours with 
a request to record was held insuffi- 
cient. Jewett v. Darlington, 1 Wash. 
D, 60il. 

[b] Delivery’ to officer at his 
residence.—Where, before the ex- 
piration of the time allowed for 
filing the statement, it is delivered 
to the officer in whose office it is 
required to be filed, who notes there- 
on the time of such receipt, the lien 
cannot be defeated by showing that 
the paper was received and the 
memorandum thereon made by the 
officer at his residence, and that he 
did not take it to his office and re- 
cord it until after the ‘expiration of 
the time allowed for filing. Wood v. 
Simons, 110 Mass. 116. 


the claim or notice shall be actually and properly 
recorded in the proper book and the proper office 
within the required time;®® but under most statutes 
it is held that, ‘where claimant has filed his claim 


{c] Nonpayment of fee.—Where a 
contractor’s attorney prepared a 
claim for a mechanic’s lien, as re- 
quired by statute, and on May 22, 
1902, sent the same to the clerk of 
the circuit court, with directions to 
file the same, and send his bill there- 
for to such attorney, and the clerk 
acknowledged receipt of the claim 
by a letter written to the attorney, 
stating that his fee therefor was 
thirty-five cents but made no demand 
for payment thereof, and the fee was 
not paid and the lien was not dock- 
eted until June 21, 1902, but the 
claim remained in the clerk’s office, 
it was held that, since the clerk 
made no demand for payment of the 
fee as a condition to filing the claim, 
as authorized by Rev. St. (1898) 
§ 748, the claim should be regarded 
as filed on the date of its receipt. 
Lang v. Menasha Paper Co., 119 Wis. 
1, 96 NW 393. 

{d] File mark.—Where the claim 
was marked “duly filed’? over the 
signature of one who appeared from 
a jurat attached and belonging to 
the same paper to be the clerk of 
the district court, this showed at 
least prima facie that the person 
who marked the paper as filed was 
the clerk of the district court. 
Ene v. Folsom, 67 Iowa 65, 24 NW 


82. Mars v. McKay, 14 Cal. 127; 
Adams v. Shaffer, 132 Ind. 331, 31 
NE 1108; Wilson v. Logue, 131 Ind. 
191, 30 NE 1079, 31 AmSR 426; Wil- 
son v. Hopkins, 51 Ind. 231; North- 
western Loan, etc., Assoc. v. Mec- 
Pherson, 23 Ind. A. 250, 54 NE 130; 
Leeper v. Myers, 10 Ind. A. 314, 37 
NE 1070; Phelps, ete., Windmill Co. 
v. Parker, Tex, Civ. A.) 30 SW 365. 

83. Spencer v. Doherty, 17 R. I.. 
89, 20 A 232. 

84 Lyon vy. Logan, 68 Tex. 521, 
5 SW 72, 2 AmSR 511; Quinn v. Lo- 
gan, 67 Tex. 600, 4 SW 247; Lignoski 
v.., .Crooken,\). (Tex sCive Ak ) 22 Siw: 
174; Bosley \v-, Pease, (Dex, CivetA.): 
22 SW 516. 

85. Corbett v. Chambers, 109 Cal. 
178, 41 P 873; Camirand y. Durand, 10: 
Que. Pr. 174 (husband of claimant). 

86. Corbett v. Chambers, (Cal.) 41 
P 873. 

87. 
Lumber Co., 10 Ga. A. 181, 73 SE 23. 

[a] Reason for rule is that the 
writing of the lien upon the record 
is a mere ministerial or mechanical 
duty which can be delegated by the 
recording officer to any employee in 
his office. Calhoun Brick Co, v. 
Pattillo Lumber Co., 10 Ga, A. 181, 


73 SE 23. 
88. Jones v. Kern, 101 Ga. 309, 


28 SE 850; Dodge v. Walsham, 16 R.. 


I. 704, 19 A326. 
89. Jones v. Kern, 101 Ga. 309, 28 


SE 850; Calhoun Brick Co. v. Pattillo-. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


Calhoun Brick Co. v. Pattillo- 


Me 


by. 
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by leaving it with the proper officer for the pur- 
pose of recording,®® he has done all that is re- 
quired of him” or is possible for him to do®? and 
that he does not lose his lien by reason of any 
neglect, default, or mistake of the recording of- 
This is true as between the parties,®4 and 
even, it has been held, as against third persons.®® 
Thus it has been held that the lien is not lost, 
although the recording officer wholly fails to re- 
cord the lien,®* or records it after the prescribed 
time for filing has expired,’ or records it in 
the wrong book,®* or affixes to it the stamp of the 
wrong court,®® or fails to enter a minute of the 
filing,’ or to indorse the date and time of filing,? 


ficer.°3 


Lumber Co., 10 Ga. A. 181, 73 SE 23; 
weeee v. Walsham, 16 R. I. 704, 19 A 
{a] Where the clerk recorded a 
part of the notice, it was held that 
the recording, although not as full as 
it might have been, was nevertheless 
a substantial compliance with the 
Statute. Fulp v. Kernersville Light, 
etc., Co., 157. N. C. 157, 72 SE 867. 
90. See supra text and note 81. 

91. See cases infra note 93. 

92. See cases infra note 93. 

93. Cal.—Heberling v. Day, 59 Cal. 
A. 13, 209 P 908. 

Ind.—Adams v. Shaffer, 132 Ind. 
331, 31 NE 1108; Adams v. Buhler, 
131 Ind. 66, 30 NE 883; Wilson v. 
Hopkins, 51 Ind. 231. 

Mass.—Orne v. Barstow, 175 Mass. 
193, 55 NE 896. 

» Mich.—Peo. v. Bristol, 35 Mich. 28. 

Minn.—Gorham v. Summers, 25 
Minn. 81. 

N. Y¥.—Hurley v. Tucker, 128 App. 
Diy. 580, 112 NYS 980 [aff 198 N. Y. 
534 mem, 92. NE 1087 mem]; Dodge 
Vv... otter, 18. Barb..193;. Bishopieyv: 
Cook, 13 Barb. 326. 

. Wis.—Goodman v. Baerlocher, 88 
Wis. 287, 60 NW 415, 43 AmSR 893. 

. 94  Ark.—Anderson v. Seamans, 4y 
Ark. 475, 479, 5 SW 799. 

Ind.—Adams v. Shaffer, 132 Ind. 
331, 31 NE 1108; Wilson v. Logue, 
131 Ind. 191, 30 NE 1079, 31. AmSR 


426; Adams v. Buhler, 131 Ind. 66, 
30 NE 883; Wilson v. Hopkins, 51 
Ind. 231 [overr Falkner v. Colshear, 


39 Ind. 201]; Sharpe v. Clifford, 44 
Ind. 346; Waldo v. Walters, 17 Ind. 
534; Millikin v. Armstrong, 17 Ind. 
456; Green v. Green, 16 Ind. 253, 79 
AmD 428; Goble v. Gale, 7 Blackf. 
218, 41 AmD 219; McKinney | v. 
Springer, 6 Blackf, 511; Robinson v. 
Marney, 5 Blackf. 329; Leeper v. 
Meyers, 10 Ind. A, 314, 37 NE 1070. 

Minn.—Smith v. Headley, 33 Minn. 
384, 23 NW 550. 

Mo.—Cornelius v. Grant, 8 Mo. 59. 

Nebr.—Watkins v. Bugge, 56 Nebr. 
615, 77 NW 83. 

N. D.—Red River Lumber Co. vy. 
Children of Israel, 7 N. D. 46, 73 
NW 203. 

Pa.—Irish v. Harvey, 44 Pa. 76. 

Tex.—Phelps, ete, Windmill Co. v. 
Parker, (Civ. A.) 30 SW 365. 

Wis.—Goodman vy. Baerlocher, 88 
Wis. 287, 60 NW 415, 438 AmSR 893. 


95. Wilson v. Hopkins, 51 Ind. 231 
NOR Res Falkner vy. Colshear, 39 Ind. 
201). 

96. Smith v. Headley, 33 Minn. 


384, 23 NW 550; Watkins v. Bugge, 
56 Nebr. 615, 77 NW 83; Spencer v. 
Doherty, 17 R. I. 89, 20 A 232; Good- 
man v. Baerlocher, 88 Wis. 287, 60 
NW 415, 43 AmSR 893. See Manton 
v. Brooklyn, etc., Realty Co., 217 N. 
Y. 284, 111 NE 819 [rev 160 App. Div. 
783, 145 NYS 996] (meither the entry 
in the docket of the original notice, 
nor the reéntry in the docket of an 
order continuing it, is a condition 
precedent to the creation of the lien 
or to its continuance; but it seems 
that, where the failure to enter notice 
of a lien or of a court order con- 
tinuing it in the docket is due to the 
act or omission of the lienor, he will 
be estopped from enforcing his lien 
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Claim. Under 


against .persons who would other- 
wise be misled to their prejudice). 

97. Wood v. Simons, 110 Mass. 
116; Bassett v. Brewer, 74 Tex. 554, 
12 SW 229; Bolster v. Stocks, 13 
Wash. 460, 43 P 532; 534, 1099. 

[a] Filing before and entry after 
expiration of statutory time.—A me- 
chanic’s lien filed on the last day of 
the term limited by law but not en- 
tered on the docket until the next 
day is good, as the time of actual 
filing governs. Speakman v. Knight, 
3s PHIUAS CPa;) (252 

98. Adams v. Shaffer, 132 Ind. 331, 
31 NE 1108; Wilson v. Logue, 131 
Ind. 191, 30 NE 1079, 31 AmSR 426; 
Adams _ v. Buhler, 131 Ind. 66, 30 NE 
883; Wilson v. Hopkins, 51 Ind. 231 
foverr Falkner v. Colshear, 39 Ind. 
201]; Northwestern Loan, etc., Assoc, 
v. McPherson, 23 Ind. A. 250, 54 NE 
130; Leeper v. Myers, 10 Ind. A. 314, 


v. Parker, (Tex: Civ. A.) 30 SW 365. 
99. Revelstoke Saw Mill Co. v. 
Alberta Bottle Co., 9 Alta. L. 155 


LR’ 312, 7 WestWkly 1002]. 

[a] Thus, where the affidavit is 
filed with the proper person, such as 
the deputy clerk of a designated 
court, the fact that he by mistake 
affixes to the affidavit the stamp of 
another court of which he is also 
deputy clerk is not fatal. Revel- 
stoke Saw Mill Co. v. Alberta Bottle 
Co., 9 Alta. L. 155 [dism app 21 Dom 
LR 779, 30 WestLR 312, 7 WestWkly 


1002]. 

1. O’Keef v. Seip, 17 Kan. 131. 

2. Red River Lumber Co. v. Chil- 
dren of Israel, 7 N. D. 46, 73 NW 
203; Goodman v. Baerlocher, 88 Wis. 
287, 60 NW 415, 48 AmSR 893. 

8S. Cornelius v. Grant, 8 Mo. 59; 
Red River Lumber Co. v. Children of 
Israel, 7 N. D. 46, 73 NW 208. 

4 St. Louis Bridge, etc., Co. 
Memphis, etc., R. Co., 72 Mo. 664. 

5. See statutory provisions. 

+ 6 Diamond Match Co. v. Sanitary 
Fruit Co, (Cal. A‘) 234 PB: 322. 


Vv. 


7. Cessna’s App., 7 Pa. Cas. 1838, 
10 Al. 
8. Irish v. Harvey, 44 Pa. 76. 


9. Notice of intention to claim 
lien see supra §§ 180-198. 

10. Neves v M.ills, 74 Okl. 7, 176 
P 509; Bryan v. Orient Lumber, etc., 
Co., 55) Ok11.370, 156 P* 897. 

{a] Where the contract is made 
with the owner, no notice of filing is 
necessary. Lamont v. La Fevre, 96 
Mich. 175, 55 NW 687; Hamilton vy. 
Coogan, 7 Misc. 677, 28 NYS 21. 

{b] Statutory contractor.—(1) A 
copy of the statement need not be 
served on the owner by a claimant 
who, although not actually such, yet, 
by force of statute, occupies the same 
position as a contractor (Curtis v. 
Nunns, 54 Colo. 554, 131 P 403; Fisher 
v. McPhee, etc., Co., 24 Colo. A. 420, 
135 P 132), (2) such as a Subcon- 
tractor, where the contract between 
the owner and original contractor 
has not been filed as required by 
statute (see supra § 133). 

11. Colo.—Sayre-Newton Lumber 
Co. v. Park, 4 Colo. A. 482, 36 P 445. 

Kan.—Long-Bell. Lumber Co, v. 
Dettinger, 110 Kan. 114, 202 P 622; 
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or to make an abstract of it,? or to forward a 
copy of the account filed to the secretary of state 
as required by law.* 

Index. Under statutes requiring the officer with 
whom claims or notices of liens are filed or recorded 
to keep an index thereof,® neither the owner® nor 
an encumbrancer’ is bound to look beyond the in- 
dex prescribed. However, a lien has been held valid 
as between the parties, although the prothonotary 
omitted to index their names alphabetically.* 

[§ 216] 6. Notice of Filing or Service of Copy of 


some of the statutes the person 


claiming a mechanie’s lien is required, at least where 
he is a subcontractor,!® to serve on the owner? 


Southwestern Paint, etce., Co. v. Per- 
kins, 90 Kan. 725, 136 P 324, 


Mich.—Waters  v. Johnson, 134 
Mich. 436, 96 NW 504; Smalley v. 
Northwestern Terra-Cotta Co., 113 


Mich. 141, 71 NW 466; Hannah, etc., 
Mercantile Co. v. Mosser, 105 Mich. 
18, 62 NW 1120. 

Mo.—St. Louis Fire Door, etce., 
Works v. Viviano, (A.) 185 SW 218. 

Pa.—O’Kane v. Murray, 252 Pa. 
60, 97 A 94; Maddocks v. McGann, 12 
Pa. Dist. 701. 

Que.—Paquette v. Houston, 2 Que. 


Pr. 558. 

[a] Owner at particular time— 
(1) The owner to be served is the 
owner at the time the claim of lien 
is made. Peninsular Stove Co. v. 
Crane, 226 Mich. 130, 197 NW 693. 
(2) In Ohio the supreme court has 
held, in a case involving a change of 
ownership after the performance of 
the labor and furnishing of the ma- 
terials and prior to the filing of the 
affidavit, that service upon the per- 
son who is the owner at the time of 
the filing of the affidavit is suffi- 
cient. Schuholz v. Walker, 111 Oh. . 
St. 308, 145 NE 537. (38) But it-left 
undecided the question of the suffi- 
ciency of service upon the person 
who was the owner at the time the 
services were performed and the ma- 
terials were furnished. Schuholz v. 
Walker, supra. (4) In a lower court 
case service upon such owner was 
held sufficient. Fisher v. Jacobs, 24 
OhNPNS 505. (5) And in another 
lower court case it was said that the 
owner who must be notified of the 
filing of the affidavit ‘‘is the person 
who was the owner to whom the ma- 
terials were furnished or for whom 
the labor was done, and not a subse- 
quent purchaser of the property who 
acquires title after the date of the 
first item of labor done or material 
furnished.” Gill v. Konvisser, 32 O. 
Cc, A. 542, 543 (mot disclosing, how- 
a upon which person service was 


ad). 

[b] Service upon the holder of 
the record title (1) is_ sufficient. 
Peninsular Stove Co. v. Crane, 226 
Mich. 130, 197 NW 693; Fox v. Ben- 
ham Mfg. Co., 197 Mich. 637, 164 NW 
385, (2) Presumptively he is the one 
most interested ‘in the property 
against which the lien is asserted. 
Peninsular Stove Co. v. Crane, supra, 
(3) However, a mere mortgagee need 
not be served, even though he holds 
under a deed absolute in form. Kay 
v. Towsley, 113 Mich. 281, 71 NW 490. 

[c] Where a married woman is 
owner (1) service upon her is neces- 
sary. Miller v. Fitz, 41 Pa. Super. 
582. (2) Service upon her husband 
as owner is insufficient. Long-Bell 
Lumber Co. v. Dettinger, 110 Kan. 
114, 202 P 622. (3) However, where 
both husband and wife are owners, 
and the lien claimants, when at- 
tempting to serve a copy of the 
statement or claim, were informed by 
the husband that the wife could not 
be seen or had left the county, an 
objection that service on the wife by 
leaving a copy with the husband for 
her was not sufficient is too tech- 
nical. Martin v. Trautz, 218 Mich. 
51, 187 NW. 370. 
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or his agent,!2 if he can be found within the 
county, a copy of the claim, statement, notice, or 
notice of the 


affidavit, or a written’ 


thereof!® at or within a specified time.’’ 


12. Sayre-Newton Lumber Co. V. 
Park, 4 Colo. A. 482, 36 P 445; Smal- 
ley v. Northwestern Terra-Cotta Co., 


113 Mich. 141, 71 NW 466; Hannah, 
ete., Mercantile Co. v. Mosser, 105 
Mich. 18; 62. NW 1120; St. Louis 


Fire Door, ete., Works v. Viviano, (Mo. 
A.) 185 SW 218; Paquette v. Hous- 
ton, 2 Que. Pr. 558. 

[a]. The fact that the notice is 
addressed to the owner by name does 
not impair the service on the agent. 
Wickham v. Monroe, 89 Iowa 666, 57 
NW 434 

[b] Service on a partner who is 
acting as agent for his copartners is 
sufficient. St. Louis Fire Door, etc., 
Works v. Viviano, (Mo. A.) 185 SW 


218. 

[c] Service on an attorney (1) has 
been held insufficient. O’Kane v. 
Murray. 6252) PaiM60,7 97 2A’ 947 (2) 
But in the same jurisdiction, it has 
been held by a lower court that serv- 
ice upon an attorney in fact, duly and 
Specially authorized to accept serv- 
ice of the notice of filing of the par- 
ticular lien, as distinguished from 
an attorney at law having only such 
powers as are incident to the relation 
of attorney and client, is sufficient. 
Davis v. Connell, 70 Pa. Super, 414. 
(8) And in another jurisdiction it is 
held that an attorney intrusted by 
the owner with the adjustment of 
claims of the contractor and subcon- 
tractors is an agent within the mean- 
ing of a statute requiring notice or 
the filing of the lien to be served on 
the owner or his agent. Wickham 
v. Monroe, 89 Iowa 666, 57 NW 434. 

{d] Building committee. — (1) 
Where the building is being erected 
for a lodge, service on the chairman 
of the lodge’s building committee, 
who possesses no other powers than 
those pertaining to that particular 
undertaking, is not sufficient; the 
eopy should be served on a.principal 
officer of the lodge. McCreary v. 
Waco Lodge No. 70 I. O. O. KF, 2 
Pex. Unrep, Cas. 675%. (2) Where a 
statement of lien was filed against 
a society, and the sheriff was a 
member of its building committee, 
the delivery to the sheriff, in his 
official capacity, for service, of a 
notice of the lienor’s claim and the 
filing thereof, addressed to the 
society, is not sufficient service of 
the notice on the society, it not 
appearing what the duties of the 
building committee were, or that it 
was then in existence, and the sheriff 
not having served such paper. Steele 
v. McBurney, 96 Iowa 449, 65 NW 
332. (3) A notice to the members of 
a building committee of the common 
council of a city that the persons 
giving the notiee have filed a lien 
on a building being constructed by 
the city under the supervision of the 
committee, and that such members 
will be held liable to a _ certain 
amount for brick furnished for such 
building, will fix no personal liability 
on the city. Crawfordsville v. Irwin, 
46 Ind. 438. 

[e] Occupant of building.—Serv- 
ice by leaving a copy with the tenant 
in possession of, or the person oc- 
cupying, the building or structure 
has been held sufficient. Stoner vy. 
Hileman, 27 Pa. Co. 513. 

{f] Under a contract with the 
board of education of the city of 
Brooklyn, notice of lien should be 
served on the city treasurer and not 
on the comptroller. Yellow Pine Co, 
v. Brooklyn Bd. of Education, 15 
Misc. 58, 86 NYS 922. 

13. Sayre- Newton Juumber Co. v. 
Park, 4 Colo. A. 482, 36 P 445. 

[a] Owner not in county.—(1) 
Some statutes provide for service by 
posting in a conspicuous place on 


“service by 
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filing 

Where 
the building or premises where 
neither the owner nor his agent can 
be found within the county. Han- 
nah, ete., Co. v. Mosser, 105 Mich. 


18, 62 NW 1120; Schuholz v. Walker, 
111 Oh.aSt, 308, 145. NB, 537. (2), 
Under such statutes substituted 
posting in a conspicuous 
place on the premises can be had 
only where neither the owner nor 
his agent can be found in the coun- 
ty Zilz v. Wilcox, 190 Mich. 486, 
157 NW 77. (3) Other statutes pro- 
vide that where the owner cannot 
with due diligence be found in the 
county, and an affidavit stating the 
facts is filed by claimant, service 
may be had on an occupant of the 
land, or, if there is no occupant, 
by posting in a conspicuous place on 
the land or any building thereon. 


Long-Bell Lumber Co. v. Dettinger, 


110 Kan, 114, 202 P 622; Steger Lum- 
ber Co. v. Oklahoma Presb. College, 
34 Okl. 827, 127 P 381. .'(4) Under 
the latter statutes service by posting 
is unauthorized where the land or 
building is occupied. Steger Lum- 
ber Co. v. Oklahoma Presb. College, 
supra. (5) This is true, even though 
the occupant cannot be found where 
service is attempted. Steger Lum- 
ber Co. v. Oklahoma Presb. College, 
Supra. (6) Under a statute provia- 
ing that if neither the owner nor 
agent can be found in the county 
where the property is situated, an 
affidavit must be filed to that effect, 
even though an affidavit is filed, 
sufficient under the statute to give 
the court jurisdiction, the court is 
divested of jurisdiction where 
affiant’s own testimony shows it to 
be false. Sayre-Newton Lumber Co. 
We Parkes) Colo SAS 48 2nnsor PETALS, 
(7) Service by mail outside of coun- 
ty see infra text and note 29. 

[b] Owner out of state.—(1) 
Where service is impracticable (War- 
ren. v. Smith, 44 Tex. 245), (2) as 
where the person on whom service is 
required to be made is out of the 
state (Read v. Gillespie, 64 Tex. 42), 
a failure to serve the notice is not 
fatal to the lien. 

[ec] Owner out of country.—Service 
at defendant’s place of business by 
leaving the notice with a clerk, de- 
fendant being out of the country and 
his place of residence closed, is suffi- 
cient. Haas v. Hay, 16 Pa. Dist. 504. 

14, Sayre-Newton Lumber Co. v. 
Park, 4 Colo. A. 482, 36 P 445; Waters 
v. Johnson, 134 Mich. 436, 96 NW 


504; Kay v. Towsley, 113 Mich. 281, 
tL NW 4903 Hannah): *ete.,-"Co:. dv. 
Mosser, 105 Mich, 18, 62 NW 11205 
Kelly v. Bloomingdale, SOP ING OY? 3i4ids 
34 NE 919 [aff 19 NYS 126]; Kenney 
v. Apgar, 93 N. Y. 539; Whipple v. 
Christian,” 80, Ne “Y. -523;) sHall v. 


Sheehan, 69 N. Y. 618 mem; Newman 
v. Levy, 84 Hun 478, 32 NYS 557; 
Bryson v. St. Helen, 79 Hun 167, 29 
NYS 524; Grey v. Vorhis, 8 Hun 612; 
La Pasta v. Weil, 20 Misc, 10, 44 
NYS 778 [rev on other grounds 20 
Misc. 554, 46 NYS 275]; Rafter  v. 
Sullivan; 13° -AbberiiGN, Ye) e2625 
Kelley v. Syracuse, 10 Misc. 306, 31 
NYS 283. 

[a] A duplicate of the bill of par- 
ticulars filed to secure the lien must 
be served according to the provisions 
of some _ statutes. Berry v. Mc- 
Adams, 93 Tex. 431, 55 SW 1112; 
Burt v. Parker County, Nie DES oSs 
14 SW 335; Dudley v. Jones, 77 Tex. 
69, 14 SW 335; Fullenwider v. Long- 
moore, 73 Tex. 480, 11 SW 500; Lee 
v. O’Brien, 54 Tex. 635; Lee v. Phelps, 
54 Tex. 367; Sens v. Trentune, 54 Tex. 
218; Pool v. Sanford, 52 Tex, 621; 
Tinsley v. Boykin, 46° Tex. 592; 
Cameron v. Terrell, (Tex. Civ. A.) 36 
SW 142; Tremont Hotel Co. v. Rosa- 
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the statute does not specify the time for serving 
the copy of the claim or the notice of the filing, 
service may and must be made within a reason- 
able time,'® but need not be made within the statu- 


mond, 2 Tex. Unrep. Cas. 682. 

[b] A copy lacking the signature 
(1) of the claimant (Reeves v. Seitz, 
47 App. Div. 367, 62 NYS 101), (4) 
or the signature of both claimant 
and the notary (Lake Erie Lumber, 
etc., Co. v. Marshall,-11 Oh. A. 416, 
30 ©. C. A.:399), but which is in all 
other respects a duplicate of the 
notice or affidavit, is sufficient. 

15,4! Prostis. Rawson, 91 Iowa 553, 
60 NW 131; Lounsbury v. Iowa, etc., 
R.. Co.,. 49 Iowa 255; Jeure v. Perkins, 
29 Iowa 262; Southwestern Paint, 
ete., Co. v. Perkins, 90 Kan. 725, 136 
P 324; Trimmer v. Sells, 87 Kan. 647, 
125 P 42; W. E. Caldwell Co. v.. John 
Williams-Taylor Co., 50 Okl. 798, 150 
P 698; Paquette v. Houston, 2 Que. 
Pr. 558. 

{a] A verbal notice (1) was held 
sufficient under former Ohio statutes. 
In re Boner, 189 Fed. 93; In re Farm- 
ers’ Supply Co., 170 Fed. 502. (2) 
But the present statute requires serv- 
ice of a copy of the affidavit. Gen. 
Code Suppl. § 8315. 


16. Iowa.—Merritt v. Hopkins, 96 
Iowa 652, 65 NW 1015; Walker v. 
Queal, 91 Iowa 704, 58 NW _ 1083; 


Wickham v. Monroe, 89 Iowa 666, 57 
NW 434; Ewing v. Folsom, 67 Iowa 
65, 24 NW 595; Andrews v. Burdick, 
62 Iowa 714, 16 NW 275; Robinson v. 
State Ins. Co., 55 Iowa 489, 8 NW 
314; Sandval v. Ford, 55 Iowa 461, 
8 NW 3:24; Lounsbury v. Iowa, etc., 
R. Co., 49 Iowa 255; Cutler v. Mc- 
Cormick, 48 Iowa 406. 

Kan.—Southwestern Paint, etc., 
Co, sve Perkinis,190) | Kan. 07255 436 
324; Trimmer v. Sells, 87 Kan. 647, 
125 P 42. 

Okl.—W. E. Caldwell Co. v. Tene 
Williams-Taylor Co., 50 Okl. 798, 150 
P 698. 

Pa.—Smith Lumber Co. vy. O’Brien, 
16 Pa. Dist. 966; Nagle v. Saenger- 
bund, 14 Pa. Dist. 472, 30 Pa. Co. 
669; Maddocks v. McGann, 12 Pa. 
Dist. 701. 

Que.—Paquette v. Houston, 2 Que. 
Pr.-558. 

[a] Notice held sufficient.—Em- 
rick Vv. Beechview-Mt. Lebanon 
Transfer Co., 17 Pa. Dist. 426. 

17. Sayre-Newton Lumber Co. v- 
Park, 4 Colo. A. 482, 36 P 445; Steele 
v. McBurney, 96 Iowa 449, 65 NW 
332; Walker v. Queal, 91 Iowa 704, 
58 NW 1083; Hug v. Hintrager, 80: 
Iowa 359, 45 NW 10385; Jones, etc., 
Lumber Co. v. Murphy, 64 Iowa 165, 
19 NW 898; Waters v. Johnson, 134 
Mich. 436, 96 NW 504; Fairbairn v. 
Moody, 116 Mich. 61, 74 NW 386, 75 
NW 469; Hannah, etc., Mercantile 
Co. v. Mosser, 105 Mich. 18, 62 NW: 
1120. 

[a] Service before filing.—Where 
service of a notice of filing a me- 
chanic’s lien was made on the day of 
its date, and one day before filing, 
there was a_ sufficient compliance 
with a statute providing that the 
notice must be served within ven 
days after filing. Fairbairn v. Moody, 
118 Mich. 61, 74 NW 386, 75 NW 469. 


18. Home Lumber, etc., Co. v. Mc- 
Curley, 84 Kan. 751, 115° P 1590; 
Deatherage v. Henderson, 43 Kan. 


684, 23 P 1052; Union Bond, etc., Co. 

v. Bernstein, 40 Okl. 527, 139 P 974. 
[a] What is a reasonable time 

as depends upon all the circum- 


stances. Home Lumber, etc., Co. v. 
McCurley, 84 Kan. 751, 115° P 590. 
(2) Where a_ school “district, for 
which a schoolhouse had ‘been 


erected, knew the amount of the sub- 
contractor’s claims and understood 
that liens would be filed if the claims 
were not adjusted, and later obtained 
accurate knowledge of the liens which 
were filed, and asked the contractor 
to check them over and see that they 


for later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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tory time for filing the claim.1® 


of the service.?? 


Service by mail is sufficient under some stat- 
However, under other statutes service by 
mailing a copy to a person at a place outside the 


utes.2® 


county ts insufficient.?? 
Affidavit of service. 


were correct, so that the balance, of 
the contract. price could be applied 
to their discharge, which he did, and 
attorneys for the lienholders com- 
municated with the school board and 
its attorneys about their claims, the 
supposition being that an adjustment 
could be reached without litigation, 
the liens were not void because 
notices of the filing of the liens were 
not immediately given to the district, 
in one instance being delayed one 
hundred and thirty-seven days, 
where it clearly appeared that the 
district suffered no injury from fail- 
ure to receive earlier formal notice. 
Home Lumber, etc., Co. v. McCurley, 
supra. 

19. Union Bond, etc., Co. v. Bern- 
stein, 40 Okl. 527, 139 P 974; Gillespie 
v. Remington, 66 Tex. 108, 18 SW 338. 

Time for filing claim see infra §§ 
218-242. 

20. Kenney v. Apgar, 93 N. Y. 
539; Hall v. Sheehan, 69 N. Y. 618 
mem; La Pasta v. Weil, 20 Misc. 10, 
12, 44 NYS 778 [rev on other grounds 
20 Misc. 554, 46 NYS 275]; Daniel v. 
Macduff, 13 Que. K. B. 361; Bruns- 
wick-Balke-Collender Co. v. Racette, 
49 Que. Super. 50. Contra Duncan v. 
Brunelle, 10 Que. Pr. 268. 

“The failure to serve the notice of 
lien within ten days after filing in 
no way affects the validity of the 
lien. The statute never intended any 
such thing, and we have been unable 
to find any reported case which has 
so construed it. The object of the 
service is but notice and to protect 
the owner against making any pay- 
ment after notice filed, and to pre- 
vent payments by him, thus also 
affording a like protection to the 
lienor.’’ La Pasta v. Weil, supra. 
Trimmer v. Sells, 87 Kan. 647, 
125 P 42; Zilz v. Wilcox, 190 Mich. 
486, 157 NW 77; Hannah, etc., Co. v. 
Mosser, 105 Mich. 18, 62 NW 1120; 
O’Kane y. Murray, 252 Pas60 974 A 
94; Keel v. Rhoads, 17 Pa. Dist. 139, 
34 Pa. Co. 159; Smith Lumber Co. v. 
O’Brien, 16 Pa. Dist. 966; Walker v. 
Gouron, 16 Pa. Dist. 750, 33 Pa. Co. 
303; Walter v.-Powell, 13 Pa. Dist. 
667; Crider v. McCaffrey, 13 Pa. Dist. 
638. 

{a] Reason for rule.—‘‘The pur- 
pose of the provision is apparent. It 
is to protect the owner by furnishing 
him an opportunity while the facts 
are accessible to ascertain if the 
claim is correct, if the labor and ma- 
teriais were furnished as set forth in 
the lien, and if the claim has been 
properly and legally entered so as to 
bind his real estate. In a iarge 
building operation there may be many 
parties entitled to file claims, and it 
is important to the owner that the 
Several claimants give him the notice 
required by the statute. The mani- 
fest importance of the -provision 


Except in some 
jurisdictions,”° compliance with the statutes respect- 
ing service of the notice or copy of the claim is 
essential to the validity of the lien.?! 
must be given irrespective of actual notice or 
knowledge upon the part of the owner.” 
an insufficient statement is filed and a copy thereof 
is served upon the owner, and subsequently a new 
and sufficient statement is filed, a copy of such new 
and sufficient statement must be served upon the 
owner in order to preserve the lien.?3 
owner alone may insist on the notice,?* and, 
being for his benefit,?> he may waive it?® or estop 
himself by conduct from questioning the sufficieney 


Some statutes require the 
filing of an affidavit setting forth the fact and 
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The notice 
some statutes. 


Where 
hen,?® it being 


However, the 
it 
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manner of service,°° and a failure to comply with 

this requirement is fatal to the len.*! 
Amendments of the notice of filing,*? or of the 

affidavit of service thereof,?* are permissible under 


Notice of intention to file lien distinguished. A 
notice of the filing of a lien is distinet from,** 
and additional to,*° a notice of intention to file a 


necessary, under the statutes of 


some jurisdictions, that both notices shall be given,?* 
but the statutes of other jurisdictions require one, 
but not both, notices.*8 

[S207] "7. ’ Withdrawal after Filing. A temporary 
withdrawal of the lien claim after its filing will not 


defeat the lien as between the parties,*® and where 


the len claim. or an abstract thereof has been duly 
recorded as required by law, the withdrawal of 
. the original paper from the files will neither de- 


stroy the len*® nor defeat the constructive notice 


clearly shows that the legislature in- 
tended it should be mandatory, and 
the failure to comply with it should 
invalidate the lien.’’ O’Kane v. Mur- 
ray, 252 Pa. 60, 67, 97 A 94. 

22. Lee Canfield Lumber Co. v. 


Heinbaugh, 184 Iowa 149, 168 NW 
776; Steele v. McBurney, 96 Iowa 
449, 65 NW 332; Walker v. Queal, 91 


Iowa 704, 58 NW 1083; Frost v. Raw- 
son, 91 Iowa 553, 60 NW 131; Louns- 
bury v. Iowa, etc., R. Co., 49 Iowa 
255; Steger Lumber Co. v. Oklahoma 
Presb. College, 34 Okl. 827, 127 P 381; 
Keel v. Rhoads, 17 Pa. Dist. 139, 34 
Pa.’ Co. 159%: Smith Lumber Co:- v: 
O’Brien, 16 Pa. Dist. 966. 

23. Rice v. Carmichael, 4 Colo. A. 
84, 34 PF 1010. 

24. Maryland Casualty Co. v. Des 
Moines City Evangelization Union, 
184 Iowa 246, 167 NW 695. 

{a] The principal contractor or 
his assignee cannot object to the fail- 
ure of a subcontractor to give notice. 
Maryland Casualty Co. v. Des Moines 
City Evangelization Union, 184 lowa 
246, 167 NW 695. 

25. Steger Lumber Co. v. Okla 
ac Presb. College, 34 Okl. 827, 127 

26. Maryland Casualty Co. v. Des 
Moines City Evangelization Union, 
184 Iowa 246, 167 NW 695; Steger 
Lumber Co. vy. Oklahoma Presb. Col- 
lege, 34 Okl. 827, 127 P 381. 

{a] The bringing of an action by 
the owner, in which claimant is made 
a party, for the purpose of having 
the liens of different claimants ad- 
judicated, constitutes a waiver of 
notice. Steger Lumber Co. v. Okla- 
homa Presb. College, 34 Okl. 827, 127 


P 381. 

27. Mouat v. Fisher, 104 Mich. 
262, 62 NW 338; Steger Lumber Co. 
v. Oklahoma Presb. College, 34 Okl. 
827, 127 P 381. ry 

{a] Acceptance of service.—In a 
proceeding by the original contractor 
to enforce a mechanic’s lien against 
the owner of the land, no rights of 
a subsequent purchaser intervening, 
the owner, by accepting service of 
a copy of the statement in lieu of 
the statutory service, before the time 
had elapsed within which the statu- 
tory service could have been made, 
became estopped to assert that the 
service was not made in the statu- 
tory manner. Mouat v. Fisher, 104 
Mich. 262, 62 NW 388. 

28. Southwestern Paint, etc., Co. 
v. Perkins, 90 Kan. 725, 136 P 324 
(statute not prescribing method of 
service). 

29. Hannah, etc., Mercantile Co. v. 
Mosser, 105 Mich. 18, 62 NW 1120. 

30. O’Kane v. Murray, 252 Pa. 60, 
97 A 94; Walter v. Powell, 13 Pa. 
Dist. 667; McMillan yv. Wallace, 41 
Pa. Co. 512; Killen v. Carson, 40 Pa. 
Co, 334. 


to all persons resulting from the record.*! 
[§ 218] 8. Time for Filing*?—a. In General. 


All 


31. O’Kane v. Murray, 252 Pa. 60, 
97 A 94; Thompson v. Radell, 42 Pa. 
Super. 105; Cipriano v. Radell, 19 Pa. 
Dist. 824; Keel v. Rhoads, 17 Pa. 
Dist. 139, 34.Pa. Co. 159; Walker -~v. 
Gouron, 16 Pa. Dist. 750, 33 Pa. Co. 
303; Walter v. Powell, 13 Pa. Dist. 
667; Crider v. McCaffrey, 13 Pa. Dist. 
638. But see Smalley v. Northwest- 
ern Terra-Cotta Co., 113 Mich. 141, 
71 NW 466 (although the _ statute 
provides that claimant shall file proof 
of service with the register before 
commencement of proceedings to en- 
force the lien, yet where all other 
requirements of the statute have been 
complied with, proceedings to en- 
force the lien will not be defeated be- 
cause proof of service of notice was 
not filed with the register of deeds 
until after such proceedings were 
commenced); Killen v. Carson, 40 Pa. 
Co. 334 (the lien will not be stricken 
off for a mistake resulting in the 
filing of the affidavit with the papers 
in another proceeding, where it does 
not appear that the owner was in any 
way harmed or prejudiced). 

32. Kihm-Bowen Mach. Co. v. 
Midwest Steel, etc., Co., 3 Pa. Dist. & 
Co, 1755. 

33. Boettiger v. Weber, 22 Pa. Dist, 


477 
See cases infra note 35. 

35. Compton v. Sankey, 13 Pa. 
Dist. 535, 29 Pa. Co. 25; Maddocks v. 
McGann, 12 Pa. Dist. 701. 

36. See supra § 180. 

37. See supra § 182; text and note 


6. 

38. See supra § 182; text and note 
16. / 
39. Great Spirit Springs Co. v. 
Chicago Lumber Co., 47 Kan. 672, 28 


P 714; McPherrin v. Lumbermen’s 
PuePy Co., 211 Mo. A. 385, 242 SW 
136. 

[a] Withdrawal by attorney.— 


After a statement for a mechanic’s 
lien has been duly filed, and remained 
on file for several months, the tem- 
porary withdrawal thereof by the 
attorney of the person who filed it, 
for the purpose of preparing plead- 
ings for its enforcement, does not 
waive the lien as between such per- 
son and the owner of the building, 
although “if the rights of third per- 
sons had intervened a very different 
question would be presented.” Great 
Spirit Springs Co. v. Chicago Lumber 
Co., 47 Kan. 672, 28 P 714. 

40. Bell v. Teague, 85 Ala. 211; 
Mars v. McKay, 14 Cal. 127; American 


Bridge Co. v. Honstain, 113 Minn. 16, 
128 W 1014; Paul v. Nample, 44 
Minn. 453, 47 NW 51. 

41. See cases supra note 40, 

42. Time of filing: 
Evidence of see infra §§ 649, 666, 


684. 
Showing of, in claim or statement 
see infra § 260. 
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of the mechanics’ lien statutes prescribe and limit 
the time for filing the claim, notice, or state- 
ment.*® As a general rule, the statutes are deemed 
mandatory in this respect,*# and it is essential to 


43. See statutory provisions; and 
infra §§ 219-237. 

44. Lebanon Lumber Co, v. Clarke, 
151 Ky. 548, 152 SW 550; McLennan 
v. Kellogg Drilling Co., (Tex. Civ. A.) 
273 SW 350; Van Horn Trading Co. v. 
Day, (Tex. Civ. A.) 148 SW 1129. 

{a] The statute is) absolute and 
peremptory as to time of filing, and 
leaves no room for the court _to 
modify in any degree its provision 
by giving it a liberal construction. 
Philadelphia Seventh Nat. Bank vy. 
Shenandoah Iron Co., 35 Fed. 436. 

{b] The fact that a note is given 
(1) for the materials, or part thereof, 
within the period for filing, cannot 
change the iaw as to the time for 
filing. Bryan v. Orient Lumber, etc., 
Co., 55 Oki 370, 156 P 897 (note given 
by husband of owner to claimant). 
(2) Claimant may perfect his lien 
notwithstanding the note is not yet 
payable. See infra § 421. (3) Filing 
of note in lieu of claim or statement 
see supra § 204. 

45. U. S—Redman v. Murray W. 
Sales Co., 266 Fed. 272 (decided un- 
der Michigan statute); New York 
Slate Works v. H. Krantz Mfg. Co., 
217 Fed. 587 (under New York stat- 
ute); In re Abbott-Gamble Co., 195 
Fed. 465, 115 CCA 367 (decided un- 
der New York statute); Breed v. 
Glasgow Inv. Co., 92 Fed. 760. 

Ala.—Osborn yv. Johnson Wall 
Paper Co} 99. Ala: 309,213. S 776; 
Cook v. Rome Brick Co., 98 Ala. 409, 
12 S 918; Cutcliff v. McAnally, 88 
Ala. 507, 7 S 331; Wadsworth v. 
Hodge, 88 Ala. 500, 7 S 194; Bell v. 
Teague, 85 Ala. 211, 3 S 861; Lane, 
etc., Co. v. Jones, 79 Ala. 156; Turner 
v. Robbins, 78 Ala. 592; Welch v. 
Porter, 63 Ala. 225. 

Ark.—Mitchell v. Schulte, 222 SW 
365; Tenney v. Sly, 54 Ark. 93, 14 
SW 1091; Chaffin v. McFadden, 41 
Ark. 42; Arkansas Cent. R. Co. v. Mc- 
Kay, 30 Ark. 682; Murray v. Rapley, 
30 Ark. 568. 

Cal.—Robison v. Mitchel, 159 Cal, 
581, 114 P 984; Weithoff v. Murray, 
16.,Gal) 508,08 . Pi) 4353. Barrows’: v. 
Knight, 55 Cal. 155; Cox v. Western 
Pac. R. Co., 44 Cal. 18; Walker v. 
Hauss-Hijo, 1 Cal. 183; L. W. Blinn 
Lumber Co. v. American Cement 
Products. .€oi;) b11Cal., vA... 479, 19%, P 
142; Pacific Mfg. Co. v. Rasmussen, 
42 Cal. A. 742, 184 P 54; Emigh- 
Winchell Hardware Co. v. Pylman, 
88 Cal. A. 508, 176 P 722. 

Colo.—Stidger v. McPhee, 15 Colo. 
AS 252, 62 BP 332. 

Conn.—Lapenta_ v. Lettieri, 72 
Conn, 377,.44 A 730, 77 AmSR 315; 


Westland v. Goodman, 47 Conn, 83; 
Flint v. Raymond, 41 Conn. 510. 

Del.—Carswell v. Patzowski, 20 
Del. 403, 55 A 342, 1018; Quinby v. 
Wilmington, 10 Del. 26. 

D. C.—Alfred Richards Brick Co. 
v. Trott, 23 App. 284; Landvoight v. 
Melovich, 1 App. 498. 

Ga.—Georgia Steel Co. v. White 
136 Ga. 492, 71 SE 890; Lawson v. 
Coates, 56 Ga. 379. 

' [da.—H. W. Johns-Manville Go. v. 
Allen, 36 Ida. 153, 215 P 840. 

Ill.—Joseph N. BHisendrath Co. v. 
Gebhardt, 222 Ill. 113, 78 NE 22; 
Von Tobel v. Ostrander, 158 Ill. 499, 
42) NE! 152) faff 56 Dll.’ A. 381]; 
Heidenbluth v. Rudolph, 152 Ill. 316, 
38 NE 930; Dawson v. Black, 148 111. 
484, 36 NE 413; McDonald v. Rosen- 
garten, 134 Ill. 126, 25.NE 429. [aff 
35 Ill. A. 71]. Contra Lyle v. Rosen- 
berg, 192 Ill. A. 378. 

Ind.—Killian v. EHigenmann, 57 Ind. 
480; Crawfordsville v. Brundage, 57 
Ind. 262; Pifer v. Ward, 8 Blackf. 
252; Robinson v. Marney, 5 Blackf. 
329; Barnett v. Stevens, 16 Ind. A. 
420, 43 NE 661, 45 NE 485; Alexandria 
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Bldg. Co. v. McHugh, 12.Ind. A. 282, 
39 NE 877, 40 NE 80. 

Kan.—Sonner vy. Mollohan, 112 Kan. 
148, 210 P 649; Newman v. Brown, 
27 Kan. 117; Wellington Bd. of Edu- 
cation v. Gelino, 9 Kan. A. 555, 58 P 
277; North, etce., Lumber Co. v. Heg- 
wer, 1 Kan. A. 623, 42 P 388; Groes- 
beck, y.. Barger,’ 1 Kan, A. 61, 41 P 
204. 

Ky.—U. S. Cast Iron Pipe, etc., Co. 
v. Henry Vogt Mach. Co., 182 Ky. 
473, 206 SW 806; Lebanon Lumber 
Co. v. Clarke, 151 Ky. 548, 152 SW 
550; Ponder v. Safety Building, etc., 
Co., 59 SW 528, 858,522 KyL 1074; 
Anderson v. Fitzpatrick, 14 SW 947, 
12 KyL 618; Hardin v. Marble, 13 
Bush 58; Caldwell Inst. v. Young, 
2 Duv. 582; Yeiser v. Todd, 6 KyL 
594; McHenry v. Rome Mill Co., 1 
KyL 413, 10 Ky. Op. 871. : 

La.—McKnight v. Acadia Bank, 114 
La. 289, 38 S 172; Brashear v. Alex- 
andria Cooperage Co., 50 La. Ann. 
587, 23 S 540. 


Me.—Foss v. Desjardins, 98 Me. 


539, 57 A 881; Hartley v. Richardson, 


91 Me. 424, 40 A 386; Woodruff v. 
Hovey, 91 Me. 116, 39 A 469; Cole v. 
Clark, 85 Me. 336, 27 A 186, 21 LRA 
714; Wescott v. Bunker, 83 Me. 499, 
22 A 388; Durling v. Gould, 83 Me. 
134, 21 A 833; Billings v. Martin, 10 


A 445; Farnham v. Davis, 79 Me. 282, 


9 A 725. 

Md.—Clark v. Boarman, 89 Md. 428, 
43 A 926; Kenly v. St. Joseph Sisters 
of Charity, 63 Md. 306; Wilson v. 
Wilson, 51 Md. 159; Watts v. Whit- 
tington, 48 Md. 358; German Luther- 
an Pvangelical St. Matthew’s Cong. 
v. Heise, 44 Md. 453; Heath v. Tyler, 
44 Md. 312. 

Mass.—Savoie Quarry, ete., Co. v. 
Ziman, 234 Mass. 210, 125 NE 167; 
Kennebec Framing Co. vy. Pickering, 
142 Mass. 80, 7 NE 30. 

Minn.—Minneapolis Trust Co. v. 
Great Northern R. Co., 81 Minn, 28, 
83 NW 4638; Moran Mfg. Co. v. 
Clarke, 59 Minn. 456, 61 NW 556. 

Mo.—Hassett v. Rust, 64 Mo. 325; 
Gault v. Soldani, 34 Mo. 150; Heltzell 
v. Langford, 38 Mo. 897; Stebed v. 
Stock, 31 Mo. 456; Wibbing v. Powers, 
25 Mo. 599; Schulenburg v. Gibson, 
15 Mo. 281; Baker v. Smallwood, 161 
Mo. A. 257, 143 SW 518; Darlington 
v. Eldridge, 88 Mo. A. 525. 

Nebr,—Tidball v. Holyoke, 70 Nebr. 
126,097 0 IN We 10195 Nye; etes. Cor. v. 
Berger, 52 Nebr. 758, 73 NW 274; 
Cummins v. Vandeventer, 52 Nebr. 
478, 72 NW 955; Drexel v. Richards, 
48 Nebr. 322, 67 NW 169; Wells v. 
David City Impr. Co., 48 Nebr. 366, 
61 NW _ 623; Chappell v. Smith, 40 
Nebr. 579, 59 NW 110; Noll v. Ken- 
neally, 87 Nebr. 879, 56 NW 1722; 
McPhee v. Kay, 30 Nebr. 62, 46 NW 
223; Howell v. Wise, 28 Nebr. 756, 
44*#NW 1139. 

N. Y.—Collins v. Drew, 67 N. Y. 
149 [aff 6 Daly 234, 50 HowPr 477]; 
Mathiasen v. Barkin, 62 App. Div. 614, 
70 NYS 770; Aronoff v. Levine, 105 


Mise. °668;! 173° NS) 8803 Cody vs 
White, 84 Misc. 638, 70 NYS 589; 
McMahon vy. Hodge, 2 Mise. 234, 21 
NYS 971. 


Oh.—King v. Cleveland Ship Bldg. 
Co., 50 Oh. St. 320, 34 NE 436; Cott- 
Mohrman Co. v. Massillon Fdy., ete., 
Coy, 2 Oh. Ag bi we ImOn@y eA 4d 

Okl.—Neves v. Mills, 74 Okl. 7, 
176 P 509; Bryan vy. Orient Lumber, 
etc., Co., 55 Okl, 370, 156 P 897. 

Or.—Pilz v. Killingsworth, 20 Or. 


432, 26 P 305, 
Pa.—Cowan vy. Pennsylvania Plate 
Glass Co., 184 Pa. 16, 88 A 1081; 


Harman’s App., 124 Pa, 624, 17 A 140; 
Bolton’s App., 3 Grant 204; Hern v. 
Hopkins, 13 Serg. & R. 269; Lewis v. 
Morgan, 11 Serg. & R. 234; Ramsey’s 
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\ 


the existence and validity of a mechanic’s len 
that the claim or statement shall be filed within 
the time limited by statute.#° This is true even 
as between the parties.*¢ 


However, under a few 


App:, 2 Watts 228, 27 AmD 3015 
Nagle v. Saengerbund, 14 Pa. Dist. 
472, 30 Pa. Co. 669; Irwin v; Nittany 
Rod, etc.,.Club, 23 Pa. Co. 375; Kgolr 
v. Casselberry, 14 Pa. Co. 87; Phila~ 
delphia v. Slonaker, 6 Phila. 48; 
Quickel’s Est., 11 YorkLegRec 150. 

Ss. D.—Smith v. Dunn, 26 S. D. 129, 
133, 128 NW 493. [quot Cyc]. 

Tex.—Warner El. Mfg. Co. v. 
Maverick, 88 Tex. 489, 30 SW 437, 
31 SW 353, 499; Cameron v. Marshall, 
65 Tex. 7; Lee v. Phelps, 54 Tex. 367; 
Huck v. Gaylord, 50 Tex. 578; Mc- 
Lennan v. Kellogg Drilling Co., (Civ. 
A.) 2738 SW 350. 

Va.—Franklin St. Church v. Davis, 
85a Van 198; 5% wo Bie 245- - Boston. v. 
Chesapeake, etc., R. Co., 76 Va. 180; 
Merchants’, etc., Sav. Bank Vv. 
Dashiell, 25 Gratt. (66 Va.) 616. 

Wash.—Washington Bridge Co. v. 
Land, etc., Impr. Co., 12 Wash. 272, 
40 P 982. 

W. Va.—West Virginia Bldg. Co. v. 
Saucer, 45 W. Va. 483, 31 SE 965, 72 
AmSR 822. 

Wis.—Kinkley v. Grafton Hall, 101 
Wis. 69, 76 NW 10938; Dorestan v. 
Krieg, 66 Wis. 604, 29 NW _ 576; 
Edleman vy. Kidd, 65 Wis. 18, 26 NW 
116. 

Wyo.—Big Horn Lumber Co. v. 
is, 14 Wyo. 423, 84 P 900, 85 P 


McKenzie, 7 
Alta. L. 435, 19 DomLR 418, 29 West 
LR 890, 7 WestWkly 604; A, Lee Co., 
Ltd. v. Hill, 2 Alta. L. 368. 

B. C.—Dale v. International Min. 
Syndicate, 25 B. C. 1, [1917] 2 West 
Wkly 10381; Coughlan v. Carver, 20 
B. C. 497, 20 DomLR 5383, 29 West 
LR 791, 7-WestWkly 459. 
Se ee v. Dunhill, 
Ont.—Laesser v. Orechkin, 50 Ont. 
L. 331, 20 OntWN 192, 64 DomLR 
416; Hall v. Hogg, 20 Ont. 13; Cowan 
v. Kitchener Motor Sales Co., 27 Ont 
panes 38; Corby v. Perkus, 9 OntWN 

“It is a condition precedent to ef- 
fectuating a lien that the lien state- 
ment be filed in the office of the clerk 
of the district court of the proper 
county within the time prescribed 
by law.” Bryan v. Orient Lumber, 
etc., Co., 55 Okl. 870, 374, 156 P 897: 

[a] Applicable statute.—In Lig 
(1872) ec 669, relating to mechanics’ 
liens upon wharves, piers, bulkheads, 
bridges, and other structures con- 
nected therewith, the term “other 
structures connected therewith” in- 
cluded all structures connected with 
the wharves and piers, and necessary 
for their proper use, such as sheds 
erected upon piers of a steam naviga- 
tion company for offices and other 
purposes of the company and a lien, 
for materials furnished for such 
sheds, not filed within the time lim- 
ited by that statute was invalid, 
although filed within the time pre- 
scribed by the General Lien Law ap- 
plicable to the locality. Collins v. 
Drew, 67 N. Y. 149 [aff 6 Daly 234, 
50 HowPr 477]. 

[b] Curative statute.—Failure to 
file within the required time is not 
cured by statutory provisions that a 
failure to comply with statutory 
requisites shall not invalidate the lieh 
in the absence of prejudice. Dale v. 
International Min. Syndicate, 25 B. 
C. 1, [1917] 2 WestWkly 1031. 

46. Kelley v. Springer, 235 Ill. 493, 
85 NE 593; Bloomington Hotel Co. v. 
Garthwait, 227 Ill. 613,81 NE 714 
{mod 180 Ill. A. 418]; MeNicholas v. 
Tinsler; 127 )Tll) A. S8is" Bryanilivs 
Orient Lumber, ete., Co., 55 Okl. 370, 
156 P 897 (declaring the holding to 
the contrary in South Texas Lumber 
Co. v. Epps, 48 Okl. 372, 150 P 164, 
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‘statutes, a failure to file within the prescribed period 
does not defeat the lien as against the owner of 
the property,*7 but operates merely to postpone it 
to the rights of purchasers without notice and the 
claims of third persons which have arisen since the 
expiration of such time and before the claim is 
actually filed,#® or to afford the owner protec- 
tion with respect to payments made to the con- 
tractor after the expiration of such time and before 


to be unsound and unsupported by 
authority); Smith v. Dunn, 26 
129, 128 NW 493 [dist Hill v.. Alli- 
‘ance Bldg. Co., 6 S: D. 160, 60 NW 
752, 55 AmSR 819, on the ground 
that the clause in the statute on 
which it was based was subsequently 
eliminated by amendment]; Huck v 
Gaylord, 50 Tex. 578. And see Gil 
bert Mfg. Co. v. Connellee, (Tex. Civ 
A.) 253 SW 551 (where in view of thé 
failure+ to file the lien within the 
time prescribed by statute, coupled 
with other facts, it was held that no 
lien could be asserted against the 
owner). Compare Seeling v, Alamo 
Iron Works, (Tex. Civ. A.) 173 SW 
520 (where the rights of subsequent 
purchasers are not involved, a ma- 
terialman who gave the required 
notices to the agent of the owner of 
a building is entitled to a lien, al- 
though he did not file his notice with 
the county clerk within the time 
specified by statute). 

[a] The object of the statute “is 
to place a time limit upon the filing 
of a lien, so that the owner may know 
whether or not the claimant intends 
to enforce it against the property, 
and so protect himself, if necessary, 
with respect to it against the con- 
tractor.” Sutherland v. Davison, 70 
DomLR 91, 92, [1922] 3 WestWkly 
410 [app allowed on other grounds 
19 Alta. L. 280, [1923] 1 WestWkly 


827]. 

Thompson v. Spencer, 95 Iowa 
265, 68 NW 695; Kidd v. Wilson, 23 
Iowa 464; Noel v. Temple, 12 Iowa 
276; Robertson Lumber Co. v. Edin- 
burg State Bank, 14 N. D. 511, 105 
NW 719; La Banque Jacques Cartier 
v. Picard, 18 Que. Super. 502; Im- 
perial Lumber Yards, Ltd. v. Sax- 
ton, 14 Sask. L. 514, 62 DomUR 458, 
[1921] 3 WestWkly 324. 

Longer period for filing as against 
owner see infra § 219. 

48. Reynolds v. Manhattan Trust 
Co., 83 Fed. 593, 27 CCA 620 (under 
Nebr: Consol. St. .[1891] § 2171); 
Wisconsin Trust Co. v. Robinson, etc., 
Co., 68 Fed. 778, 15 CCA 668 (under 
N. D, Comp. L. § 5474); Cedar Rapids 
Sash, etc., Co. v. Heinbaugh, 183 Iowa 
1236, 168. NW 270; McGillivary v. 
Case, 107 Iowa 17, 77 NW 483; Ewing 
v. Stockwell, 106 Iowa 26, 75 NW 657; 
Peatman y. Centerville Light, etc., 
Co., 105 Iowa 1, 74 NW 689, 67 AmSR 
276; Floete vy. Brown, 104 Iowa 154, 
73 NW 483, 65 AmSR 434; Lee v. 
Hoy t77,/ 102 (lowa £01; (70), NW .965 
Chicago Lumber Co. v. Des Moines 
Driving Park, $7 Iowa 25, 65 NW 
1017; Thompson v. Spencer, 95 Iowa 
265, 68. NW 695; Frost v. Clark, 82 
Iowa 298, 48 NW 82; Roose v. Bil- 
lingsly, ete., Commission Co., 74 
Iowa 51, 36 NW 885; Gilbert vy. Tharp, 
72 Lowa 714, 32 NW 24; Curtis v. 
Broadwell, 66 Iowa 662, 24 NW 265; 
Hoskins v. Carter, 66 Iowa 638, 24 
NW 249; Squier v. Parks, 56 Iowa 
407, 9 NW 324; Bissell v. Lewis, 56 
Iowa 231, 9 NW 177; Weston v. Dun- 
lap, 50 Iowa 183; Bear v. Burlington, 
ete., R. Co., 48 Iowa 619; Jones v. 
Hartsock, 42 Iowa 147; 
Tripp, 35 Iowa 371; Noel v. Temple, 
12 Iowa 276; Robertson Lumber Co. 


v..Edinburg State Bank, 14 N. D. 
511, 105 NW 719; Imperial Lumber 
Yards, Ltd. v. Saxton; 14 Sask. L. 


§14, 62 DomLR 458, [1921] 3 West 
Wkly 524; St. Pierre v. Rekert, 8 
Sask, L. 416, 28 DomLR 592, 31 
WestLR 909. 

{a] Purchaser paying no cash.— 
The rule precluding a mechanic’s 


Evans sv.’ 
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lien not filed within ninety days, 


S. D.| when the property has passed to an 


innocent purchaser, is not varied by 
the fact that he only took a bond 
for a deed, and paid no cash, but 


gave his note for the purchase 
ae, Weston v. Dunlap, 50 Iowa 
[b] A lessee whose lease was 


taken without actual notice of the 
mechanic’s lien, after the expiration 
of the time limited for filing the lien 
statement and before such statement 
was filed, is protected as against tne 
mechanice’s lien. Floete v. Brown, 104 
Iowa 154, 73 NW 483, 65 AmSR 434. 
{c] Claims of ordinary creditors 
of a decedent (1) while encumbrances 
in a sense, are not such encum- 
brances as are contemplated by a 
statute providing that failure to file 
the lien within the time prescribed 
shall not defeat it except against 
encumbrances in good faith. Stewart 
v. Whicher, 168 Iowa 269, 279, 150 
NW 64. (2) “The meaning of the 
statute is, we think, that it contem- 
plates an incumbrance, 
mortgage or the like, where money is 
advanced or a transaction of that 
nature is had, and that such incum- 
brance is in good faith, and without 
notice.” Stewart v. Whicher, supra. 
{[d] Time of accrual of rights.— 
(1) A statute of the character under 
consideration is construed as _ in- 
tended to protect the interests of 
persons who, after the date the lien 
should have been filed, and before 
the actual filing thereof, became en- 
titled to a lien or charge upon the 
land, and who during such _ period 
filed such lien or charge, and not as 
intended to give priority to all who 
filed their lien or charge, regardless 
of when it arose. St. Pierre v. 
Rekert, 8 Sask. L. 416, 23 DomLR 
592, 31 WestLR 909. (2) A person 
whose rights accrued before the ex- 
piration of the statutory period for 
filing is not entitled to protection as 
against claimant who filed his claim 
after the expiration of the period. 


“McGillivary v. Case, 107 Iowa 17, 77 


NW 483; Chicago Lumber Co. v. Des 
Moines Driving Park, 97 Iowa 25, 
65 NW 1017; Gilbert v. Tharp, 72 
Iowa 714, 32 NW 24; Curtis v. Broad- 
well, 66 Iowa 662, 24 NW 265; Jones 
v. Hartsock, 42 Iowa 147; Lamb v. 
Hanneman, 40 Iowa 41; Evans v. 
Tripp, 35 Iowa 371. (3) Thus a 
mortgage given before the expiration 
of the period allowed for filing is 
postponed to a lien filed after the 
expiration of such period. Wisconsin 
Trust Co. v. Robinson, etc., Co., 68 
Fed. 778, 15 CCA 668; Wood v. Ball, 
194: Iowa 50, 188 NW 888; Hwing v. 
Stockwell, 106 Iowa 26, 75 NW 657; 
Gilbert v. Tharp, 72 Iowa 714, 32 NW 
24; Dimmick v. Hinkley, 57 Iowa 757, 
9 NW 3886, 10 NW _ 638; Squier v. 
Parks, 56 Iowa 407, 9 NW 324; Noel 
v. Temple, 12 Iowa 276. (4) Also a 
mechaniec’s lien has priority over a 
mortgage, even though it was not 
filed until after the expiration of the 
statutory period and the execution 
and recording of the mortgage, where 
the mortgage Secures a preéxisting 
indebtedness arising during the statu- 
tory period. lLovell-Scholfield Lum- 
ber Co. v. Carter, 198 Iowa 238, 199 
NW 405. (5) Where one lent money 
to the owner of the improvement be- 
fore the expiration of the ninety 
days, taking deeds of the premises as 
security, the fact that after the ex- 
piration of such, time further deeds 


-of the premises were executed to 


Such as a] 
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the claim is filed.*® 

Computation of time. When the date from which 
the period allowed for filing the lien claim is to 
run is established,®° the usual rules as to the com- 
putation of time®! govern.°? 

Premature filing. A lien claim or statement filed 
before the time when the filing thereof is authorized 
by the statute is ineffectual and unenforceable;°* 
but the authorities are somewhat at variance on 


him as additional security did not 
give him priority over a mechanic’s 
lien claimant subsequently filing a 
statement. Lee v. Hoyt, 101 Iowa 
101, 70 NW 95. 

{e] Notice.—A person who, at the 
time he took his conveyance or en- 
cumbrance, had notice of the unpaid 
claim or lien of the mechanic or 
materialman is not entitled to pro- 
tection or priority as against the lat- 
ter, despite the filing of the claim 
after the expiration of the statutory 
period. Lee v. Hoyt, 101 Iowa 101, 
70 NW 95; National Lumber Co. v. 
Bownan, 77 Jowa 706, 42 NW 557; 
Noel v. Temple, 12 Iowa 276. ' 

49. Cedar Rapids Sash, etc., Co. 
v. Heinbaugh, 183 Iowa 1236, 168 
NW 270; Thompson v. Spencer, 95 
Iowa 265, 638 NW 695; Robertson 
Lumber Co. vy, Edinburg State Bank, 
14. N. D. 511, 105 NW 719. 

[a] In other words (1) ‘a failure 
to file within the time limit defeats 
the lien of a subcontractor, except as 
to the sum which may be due from 
the owner when the lien was actually 
filed.” Edward Edinger Co. v. Hil- 
dreth Memorial United Evangelical 
Church, 199 Lowa 1117, 1120, 201 NW 
569. (2) Where it is conceded that 
full payment of the contract price 
has not been made by the owner to 
the contractor, and the plaintiff's 
right to a lien is limited to such re- 
mainder of the contract price as 
remains due and unpaid to the con- 
tractor, the date of filing is imma- 
terial. Smith-Hovelson Lumber Co. 
v. De Vries, (Iowa) 190 NW 140. 

Effect of payments to contractor 
generally see infra’ §§ 464-474. 

50. See infra §§ 220-237. 

51. See Time [38 Cyc 309]. 

52. See cases infra this note, 

[a] Months. — (1) The word 
“month” as used in statutes relating 
to the filing of claims for mechanics’ 
liens means a calendar month. Lillo 
Bros. Co. v. Fayette Coal Co., 36 Pa. 
Co. 72. (2) Where the last materials 
were delivered on May 6 a claim not 
recorded until August 6 following 
was not sufficient, the statute allow- 
ing three months. Jones v. Kern, 
101 Ga. 309, 28 SE 850. (3) A claim 
filed July 23, for materials furnished 
January 22, is not filed “within six 
months,” as the law provides. Hoops 
v. Parsons, 2 Miles (Pa.) 241. (4) 
Also, under such a statute Novemper 
17 is too late to file a claim for work 
done May 16 of the same year. Phila- 
ollie v. Slonaker, 6 Phila. (Pa.) 

{b] Days.—(1) Either the day on 
which the last work is done, or the 
day on which the claim is filed, must 
be excluded. In re Martin, 4 Fed. 
208. (2) Where the last day of de- 


‘livery was May 6, the lien claimant 


had all of August 4, which was ninety 
days thereafter, within which to file 
the lien. Seattle Lumber Co. v. 
Sweeney, 33 Wash. 691, 74 P 1001. 
{c] Sundays.—Under 2 Wagner 
St. p 888 § 6, providing that the “‘time 
within which an act is to be done, 
shall be computed by excluding the 
first day and including the last; if 
the last day be Sunday, it shall be 
excluded,” when the four months 
prescribed by the Mechanics’ Lien 
Law, after the indebtedness accrues, 
expires on Sunday, the lien is insuffi- 
cient unless filed on the Saturday 
preceding. Patrick v. Faulke, 45 Mo. 


312. 
53. Cal.—Marchant v. Hayes, 120 
Cal. 137, 52 P 154; Baker v. Lake 


188 [40 C.J.] 


the question when a filing is premature.°* It has 
been held that the services for the rendering of 
which a lien is sought must have been rendered 
before the certificate is filed.°> However, some stat- 
utes expressly allow a filing before or during the 
performance of the contract®® or during the progress 
of the work.*? 

Filing within statutory period. The claim may 
be filed at any time within the period limited there- 
for by the statute.®® A lien claimant has the whole 
of the statutory period in which to file his len,°® 
and the mere fact that he has postponed the filing 
of his lien until toward the end of the time limited 
for that purpose will not affect his statutory right,°° 
no matter what may have been the motive which 
prompted ‘such delay on his part.®1 However, the 
right of a claimant to file his claim or affidavit 
at any time within the statutory period is re- 
stricted as against land registered under the Tor- 
rens Act and transferred to a bona fide purchaser 
within the statutory period,® it being necessary, 
in order to preserve his rights as against a prospec- 
tive purchaser, to file what is known as a caveat 
giving notice to the prospective purchaser of a 
right to a len.®* 

Filing before serving notice or statement. The 
validity of a lien is not affected by the fact that 
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the claim or certificate is filed before the service 
upon the owner of the statement®* or notice®® re- 
quired by statute, where both the filing and the 
service are within the time limited therefor. 

Estoppel. The owner may be estopped by his 
acts or representations from taking advantage of 
the failure of a subcontractor to file his claim or 
notice of lien within the statutory period;°? but 
merely standing by and permitting claimant to sleep 
upon his rights does not estop the owner.®? 

[§ 219] b. As Determined by Status of Person. 
Some statutes make no distinction whatever among 
lienholders as to the time within which the lien 
shall be filed.** Other statutes, however, prescribe 
different periods for different classes of claimants.®® 
Such statutes generally distinguish between, and 
prescribe different periods for the filing of the 
claims of, contractors and subcontractors,’ or con- 
tractors and other claimants,’! but sometimes la- 
borers are specially favored and granted a longer 
period in which to file their liens.7*7 Under such 
statutes claimant must of course file his claim or 
statement within the period allowed for the class 
to which he belongs.7* A person who has a con- 
tract directly with the owner or his agent to fur- 
nish materials or labor or both is an original con- 
tractor within the meaning of such statutes.’* 


Land Canal, etc., Co., 7 Cal. A. 482, 
SAP a's. 

Kan.—Higley v. Ringle, 57 Kan. 
222, 45 P 619; Conroy y. Perry, 26 
Kan. 472. 

Mass.—General Fire Extinguisher 
ee v. Chaplin, 183 Mass. 375, 67 NE 

il 

Minn.—Clark v. Anderson, 88 Minn. 
200, 92 NW 964. 

Pa.—In re Hill, 2 PaLJR 96, 3 Pa 
IDES Byes 

Filing before: 

Completion of: 

Building see infra § 222. 

Contract see infra § 231. 
Maturity of indebtedness see 

§ 221. 

54 See infra §§ 221, 222, 231. 

55. Marchetti v. Sleeper, 100 
Conn. 339,123 A 845; Booth v. Von 
Beren, 82 Conn. 298, 73 A 775. 

56. See infra § 231. 

57. See infra § 231. 

58. Ward v. Crane, 676, 
50“, 839. 

{a] An architect who files his lien 
for preparing the plans and _ specifi- 
cations before the building is com- 
menced does not thereby lose his 
right to a lien. Rinaker v. Freeman, 
84 Ill. A. 283 [rev on other grounds 
185 Il). 172,-56 NE 1055). 

59. Bohn Sash, etc., Co. 
42 Nebr. 281, 60 NW 576. 

60. Bohn Sash, etc., Co. v. Case, 


infra 


A183 Cal 


v. Case, 


supra. 

61. Bohn Sash, etc., Co, v. Case, 
supra. 

625 Mizner ve Pal, 29) 4@. Cr) eA. 
33. 


Transfer of title as affecting lien 
generally see infra § 448. 

63. Mizner v. Paul, 29 O. C. A. 38. 

64. Holliday v. Mathewson, 146 
Mich. 336, 109 NW 669; Phillips v. 
Braham, 19 OhNPNS 229. 

Furnishing statement to owner see 
supra § 199. 

65. Shattuck v. Beardsley, 46 
Conn. 385. 

Notice to owner see supra §§ 180- 
98 


66. Pence v. Martin,. 43 Cal. A. 
626, 185 P 508; Cedar Rapids Sash, 
etc., Co. v. Heinbaugh, 183 Lowa 1236, 
168 NW 270. : 

Failure to file statutory notice of 
cei ra as estoppel see infra § 
519. 

67. Pence v. Martin, 43 Cal. A. 626, 
185 P 503. 


68. Eclipse Steam 
Nichols, 1 Utah 252, 

69. See statutory provisions; ana 
cases infra notes 70-72. 

70. See statutory provisions; and 
Cedar Rapids Sash, etc., Co. v. Hein- 
baugh, 183 Iowa 1236, 168 NW 270; 
Neves v. Mills, 74 Okl. 7, 176 P 509; 
Bryan v. Orient Lumber, etc., Co., 55 
Okl. 370, 156 P 897. 

71. See statutory provisions; 
Cantera v. Wilmington Highth St. 
Baptist Church, 26 Del. 461, 84 A 
1035; East Arkansas Lumber Co. v. 
Bryant, 215 Mo, A. 252, 247 SW 496; 
Christman v. Salway, 103 Or. 666, 
205 P 541; Bernard v. Hassan, 60 Or. 
62, 118 P 201. ' 

72. Sutherland v. Davison, 19 Alta. 
L. 280, [1923] 1 WestWkly 827 [allow- 
ing app 70 DomLR 91, [1922] 3 West 


Mfg. Co. v. 


ana 


Wkly 410). 

73. U. S—Salt Lake Hardware 
Co. v. Chainman Min., ete., Co., 128 
Fed. 509. 

Ala.—Lane, ete., Co. v. Jones, 79 
Ala. 156. 

Cal.—Pacific Mut. LL. Ins. Co. v. 


Fisher, 106 Cal. 224, 39 P 758; Wil- 
lamette Steam Mills Co. v. Kremer, 
945 Cal, 20De"29nI2" 68cm ay Grilleivs 
Mallard, 90 Cal. 373,27 P 294; Sparks 
v. Butte County Gravel Min. Co., 55 
Cal. 389; L. W. Blinn Lumber Co, v: 
American Cement Products Co., b1 
Cal. A. 479, 197 P 142; Fly v. Cline, 
49 Cal. A. 414, 193 P 615; Ferger v. 
Gearhart, 43 Cal. A. 245, 186 P 376. 

Colo.—Hart, etc., Corp. v. Mullen, 4 
Colo. 512. 

Del.—Cantera v. Wilmington Highth 
St. Baptist Church, 26 Del. 461, 84 
A 1035; Curlett v. Aaron, 11 Del. 477; 
Mulrine v. Washington Lodge No. 5 
IO. Owl Bi lis Del 35.09 Mrance Sv, 
Woolston, 9 Del. 557. 

D. C.—Martin v. Campbell, 17 D. 
C, 22:96: 

Ida.—Colorado Iron Works v. Rick- 
enberg, 4 Ida. 262, 38 P 651. 

Ind.—Stephenson v. Ballard, 82 Ind. 
87; Thomas v. Kiblinger, 77 Ind. 85; 
Hamilton v. Naylor, 72 Ind. 171. 

Iowa.—Missouri River Lumber Co. 
Geo ae Co., 93 Iowa 640, 61 NW 

Kan.—-Higley v. Ringle, 57 Kan. 
222, 45 P 619; Weyerhaeuser v. 
Fraim, 54 Kan. 645, 39 P 188; Cun- 
ningham v. Barr, 45 Kan. 158, 25 P 
583; Crawford 'v. Blackman, 30 Kan. 
527, 1 P 126; Clough v. McDonald, 18 


Kan. 114; Shellabarger v. Bishop, 14 
Kan. 432; Groesbeck v. Barger, 1 Kan. 
A. 61, 41 P 204. 
Md.—Heath v. Tyler, 44 Md. 312. 
Mass.—Kennebee Framing Co, v. 
Pickering, 142 Mass. 80, 7 NE 30; 
Gale v. Blaikie, 129 Mass. 206. 
Mich.—Comstock v. McEvoy, 52 
Gibson, 15 


Mich. 324, 17 NW 9821. 

Mo.—Schulenburgh v. 

Mo. 281; Hast Arkansas Lumber: Co. 
pee ey va 215° Mo. A. 252,247 SW. 

Nebr.—Drexel v. Richards, 48 Nebr. 
322, 67 NW 169; Wells v. David City 
Impr. Co., 43 Nebr. 366, 61 NW 623; 
pe v. Kay, 30 Nebr. 62, 46 NW 

20. 

Okl.—Neves v. Mills, 74 Okl. 7, 176 
P 509; Bryan v. Orient Lumber, etce., 
Cos755- ObL-93:70, T56, Boson: 

Or.—Inman v. Henderson, 29 Or. 
116, 45 P 300; Ainslie v. Kohn, 16 
Ornw863, 409) Pror 

S: D.—Albright v. Smith, 3 S. D. 
631, 54 NW 816. 

Tex.—Matthews v. Wagenhaeuser 
Brewing Assoc., 83 Tex. 604, 19 SW 
150;.Gray v. Magdalena Oil Co., (Civ. 
A.) 240 SW 693; Burke v. Brown, 
LOY Tex. ScCive “A! 298 6380 SW 20362 
Whiteselle v. Texas Loan Agency, 
(Civ. A.) 27 SW 309. 

Wash.—Seattle, ete., R. Co. v. Ah 
Kowe, 2 Wash. T. 36, 3 P 188. 

B. C.—Coughlan v. Carver, 20 B. C. 
497, 20 DomLR 533, 29 WestLR 791, 
7 WestWkly 459. 

74  Ala.—Redd v. Todd, 209 Ala. 
56, 95 S 276; Gilbert v. Talladega 
Hardware Co., 195 Ala. 474, 70 S 660; 
Lane, ete., Co. v. Jones, 79 Ala. 156. 

Del.—Cantera Vv. Wilmington 
Highth St. Baptist Church, 26 Del. 
461, 84 A 1035; Travis v. Meredith, 
16 Del. 376, 43 A 176. 

Ida.—Colorado Iron Works v. 
Riekenberg, 4 Ida. 262, 88 P 651. 

Kan.—Higley v. Ringle, 57 Kan. 
222, 45 P 619; Stout v. McLachlan, 
38 Kan. 120, 15 P 902. 

Mo.—E. R. Darlington Lumber Co. 
‘v. James T. Smith Bldg. Co., 134 Mo. 
A. 316, 114 SW 77. 

Nebr.—Pardue v. Missouri Pac. R. 
Co., 52 Nebr. 201, 71 NW 1022, -66 
AmSR 489. . 

Or.—Bernard v. Hassan, 60 Or. 62, 
118 P 201. 

Tex.—Matthews v. Wagenhaeuser 
Brewing Assoc., 83 Tex. 604, 19 SW 
150; Keating Impl. Co. v. Marshall 
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Materialmen and laborers are not ‘‘original eon- 
tractors’’ within the meaning of some statutes, 
however, even though they contract directly with 
the owner.7® A few statutes allow a longer period 
for filing as against the owner than as against other 
creditors, encumbrancers, or purchasers.7® Also, 
some statutes allow a longer period as against 
purchasers with notice than as against purchasers 
without notice.” 

[§ 220] c. Before or After Certain Date—(1) In 
General. The statutes of different jurisdictions, and 
sometimes: the statutes of the same jurisdiction, 
under changes or amendments thereof or in respect 
of different classes of claimants, fix different dates 
from which the period for filing the claim, notice, 
or statement is to be computed.’* Also, some stat- 
utes specify, at least in respect of certain classes of 
claimants, two or more dates, in the alternative, 
‘from which the period may be computed.’® The date 
from which the statutory period is most frequently 
computed, both under the express requirements of 
some statutes,®° and the construction placed upon 
other statutes,81 is the date when the last item of 
work or materials was done or furnished by claim- 
ant. The date otherwise applicable continues to 
be applicable notwithstanding a transfer of the 
owner’s title during the making of the improvement, 


Electric Light, etc., Co., 74 Tex. 605,] 205, 42 NE 762, 
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56 AmSR 298. 
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the doing of the work, or the furnishing of the 
materials ;*? a filing within the statutory period after 
the transfer of title is neither authorized nor re- 
quired.’ Also, the date otherwise applicable con- 
trols notwithstanding a change in the personnel of 
the contracting firm.** 

[§ 221] (2) Accrual or Maturity of Indebted- 
ness.°° Under a few statutes the lien claim state- 
ment must be filed within a specified time after 
the indebtedness sought to be secured by the len 
has accrued or become due.*® Some courts hold that, 
as used in a statute requiring the lien to be filed 
within a certain time ‘‘after the indebtedness shall 
have acecrued,’’ the quoted expression means within 
such time after the work is finished,** the last labor 
is performed,** or the last material is furnished,’® 
rather than when the debt is due,®° although it 
is also held by such courts that, where materials 
are furnished by a person not contracting directly 
with the owner, the question is when the indebted- 
ness accrues against the building,®! and that it.so 
accrues when the material is placed in the build- 
ing,’* rather than when it is sold and delivered 
to the contractor or subcontractor.°? Other courts 
hold that the indebtedness accrues within the mean- 
ing of such a statute when it comes to maturity 


Wyo.—Big Horn Lumber Co. v. 


12 SW 489; J. H. Baxter Lumber Co. [b] Judicial sale.—The claim may | Davis, 14 Wyo. 455, 84 P 900, 85 P 
v. Nickell, 24 Tex. Civ. A. 519, 60] be filed after a judicial sale of the| 1048, 7 AnnCas 940. 
Sw 450; Burke v. Brown, 10 Tex.| premises, if otherwise in time. Burt [a] Former statutes.—(1) Former 


Civ. A. 598, 30 S 936; Whiteselle v. 


v. Kurtz, 5 Rawle (Pa.) 246; 


Wagner| statutes of Illinois and Indiana im- 


Texas Loan. Agency, (Civ. A.) 27 SW/v. Manbeck, 18 Pa. Co. 471. posed a requirement to this effect. 
309. 83. Perry v. Conroy, 22 Kan. 716;|Sorg vy. Crandall, 233 Ill. 79, 84 NE 
Va.—Merchants’, etc., Sav. Bank v.} Williams v. Chicago, etc., R. Co., 112|181; Joseph N. EHisendrath Co. v. 
Dashiell, 25 Gratt. (66 Va.) 616. Mo. 463, 20 SW 631, 34 AmSR 403;] Gebhardt, 222 Ill. 113, 78 NE 22; 
Wis.— Wisconsin Planing-Mill Co.| McNeal Pipe, ete., Co. v. Howland,} Buckley v. Commercial Nat. Bank, 


v. Grams, 72 Wis. 275, 39 NW 531. 

Who is “contractor” within stat- 
utes conferring right to lien sce 
Supra § 144. 

75. Schwartz v. Knight, 74 Cal. 
432, 16 P 235; Sparks v. Butte Coun- 
ty Gravel Min. Co., 55 Cal. 389; Cur- 
lett v. Aaron, 11 Del. 477; Mulrine v. 
Washington Lodge No. 5 I. O. O. F., 
11 Del. 350; Bernard v. Hassan, 60 
Or. 62, 118 Pp 201; Inman v. Hender- 
son, 29 Or. 116, 45 P 300; Ainslie v. 
EON) 16ROLss63, eto ONe 

fa] Furnishing material on run- 
ning account.—A materialman who 
furnishes material directly to the 
owner on a running account as or- 
dered from time to time is not an 
original contractor in the construc- 
tion of the building for which the 
material is furnished, within the 
sense of the statute. Inman v. Hen- 
derson, 29 Or. 116, 45 P 300. 

76. Hacken v. Isenberg, 288 {[11. 
589, 124 NE 306 [rev 210 Il. A. 120]; 
Schmidt v. Anderson, 253 Ill. 29, 97 
NE 291; Kelley v. Springer, 235 Ill. 
493, 85 NE 593; Roberts v. Willmer- 
ing, 220 Ill. A. 620; Matot v. Barn- 
heisel, 212 Ill. A. 489; Smith v. Mc- 
Laughlin, 189 Ill. A. 529; Sullivan, 
etc., Co. v. Richardson, 169 Ill. A. 
578; Zander Reum Co. v. Congrega- 
tion B’Nei Moshe, 159 Ill. A. 371. 

77. Raeford Lumber Co. v. Rock- 
fishy Dradine: Cows 1.632 Ni uGyr sta 79 
SE 627. 

7g. See statutory provisions; 
infra §§ 221, 222, 227, 228, 230. 

79. See infra §§ 222, 228. 

80. See infra § 228. 

Sl. See infra § 221. 

82. Conlee v. Clark, 14 Ind. A, 205, 
42 NE 762, 56 AmSR 298; Gale v. 
Blaikie, 126 Mass. 274. 

ta] Correction of defect at in- 
stance of purchaser.—Where shortly 
after the work has been reported 
complete the purchaser discovers a 
defect and at his instance claimant 
rectifies Such defect without charge, 
the time for filing the notice of lien 
runs from the date on which this is 
done. Conlee vy. Clark, 14 Ind. A. 


and 


111 N. C. 615, 16 SE 857, 20 LRA 743; 

Makins v. Robinson, 6 Ont. 1. 

84. Miller v. Hoffman, 26 Mo. A. 
199, 

[a] Application of rule.—Where a 
surviving partner completes the de- 
livery of materials for a _ building, 
under a special contract of the firm, 
the limitation on the lien claim runs 
from the delivery of the last of the 
materials under the contract, and not 
from the death of the partner. Miller 
v. Hoffman, 26 Mo. A. 199. 

85. Cross references: 

Filing contract within specified period 
after accrual of indebtedness see 
supra 129. 

Subsequent agreement to extend time 
for payment as extending time for 
filing see infra § 238. 

86. . S.—Continental, etc., Bank 
v. North Platte Valley Irr. Co., 219 
Fed. 438, 135 CCA 150 (Wyoming 
statute). 

Ala.—Gilbert v.' Talladega Hard- 
ware Co., 195 Ala. 474, 70 S 660; 
Long v. Pocahontas Coal Co., 117 Ala. 
587, 23 S 526; Lane, etc., Co. v. Jones, 
79 Ala. 156; Montgomery Iron Works 
v. Dorman, 78 Ala. 218; Welch v. 
Porter, 63 Ala. 225. 

Minn.—Nelson v. Sykes, 44 Minn. 
68, 46 NW 207; Olson WE Pennington, 
37 Minn. 298, 33 NW 791. 

Mo.—Mulloy v. Lawrence, 31 Mo. 
583; Schulenburg v. Gibson, 15 Mo. 
281; Rodefeld v. Winklemann, 156 
Mo. A. 130, 186 SW 4; S. Water 
Co. v. Sunny Slope Realty Co., 152 
Mo. A. 300, 1387 SW 371; BH. R. Dar- 
lington Lumber Co. v. James T. Smith 
Bldg. Co., 1384 Mo. A. 316, 114 SW 
77; Great Western Mfg. Co. v. Burns, 
59 Mo. A. 391. 

Tex.—Matthews v. Wagenhaeuser 
Brewing Assoc., 83 Tex. 604, 19 SW 
150; Claes v. Dallas Homestead, etce., 
Assoc., 83 Tex. 50, 18 SW 421; Cam- 
eron v. Marshall, 65 Tex. 7;. Huck v. 
Gaylord, 50 Tex. 578; A. Leschen, 
etc., Rope Co. v. Moser, (Civ. A.) 
159 SW 1018; J. H. Baxter Lumber 
Co. v. Nickell, 24 Tex. Civ. A. 519, 
60 SW 450, 


171 lll. 284, 49 NE -617 [aff 62 Ill. A. 
202]; Springer v. Kroeschell, 161 Ill. 
358, 48 NE 1084 [aff 59 Ill. A. 434]; 
Von Tobel v. Ostrander, 158 Ill. 499, 
42 NE 152 [aff 56 Ill. A. 381]; Heiden- 
bluth v. Rudolph, 152 Ill. 316, 38 NE 
930; Dawson v. Black, 148 Ill. 484, 
36 NB 413; Salem v. Lane, ete. Co:, 
90 Til. A. 560 [aff 189 Ill. 593, 60 NE 
37, 82 AmSR 48]; Pifer v. Wark, 8 
Blacktf. (Ind.) 252; Goble v. Gale, 7 
Blackf. (Ind.) 218, "41 AmD 219: Rob- 
inson v. Marney, 5 Blackf. ‘(Ind.) 
329. (2) But different requirements 
are imposed by subsequent statutes. 
See infra §§ 222, 228. 

87. General Fire Extinguisher Co. 
v. Schwartz-Bros. Commn. Co., 165 
Mo.: 171, 65 SW 318; Rodefeld v. 
Winklemann, 156 Mo. A. 130, 136 
SW 4. 

88. Bolen Coal Co, v. Ryan, 48 Mo. 
INNO 

89. E. R. Darlington Lumber Co. 
v. James T. Smith Bldg. Co., 134 Mo. 
A. 316, 114 SW 77; Bolen Coal Co. v. 
Ryan, 48 Mo. A. 512; Big Horn Lum- 
ber Co. v. Davis, 14 Wyo. 455, 84 P 
900, 85 P 1048, 7 AnnCas 940. 

90. General Fire Extinguisher Co. 
v. Schwartz Bros. Commn. Co., 165 
Mo. 171, 65 SW 318; Bolen Coal Co. v. 
Ryan, 48 Mo. A. 512. 

[a] This is upon the theory that 
an indebtedness accrues when it 
comes into existence as a completed 
obligation, although it may not be 
presently due and payable. Great 
ipcter= Mfg. Co. v. Burns, 59 Mo. 


91. U. S. Water Co. v. Sunny 
Slope Realty Co., 152 Mo. A. 300, 133 
SW 371 [dist E. R. Darlington Lum- 
ber Co. v. James T. Smith Bldg. Co., 
134 Mo. A. 316, 114 SW 77; Schwab, 
etc., Co. v. Frieze, 107 Mo. A. 553, 81 
SW 1174; Great Western Mfg. Co. 
v. Burns, 59 Mo. A, 391]. 

92. Benning v. Farmers’ Bank, 
(Mo. A.) 190 SW 983; U. S. Water Co. 
v. Sunny Slope Realty Co., 152 Mo. 
A. 300, nee SW 371. 

93. S. Water Co. v. Sunny Slope 
Realty Ge supra. 
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so as to be due and payable,®** and that, where 
credit is given, the period runs from the time when 
Some statutes provide that, 
when material is furnished, the indebtedness shall 
be deemed to have accrued at the date of the last 
delivery of such material,®® unless there is an agree- 
-ment to pay for such material at a specified time.®’ 
According to some 
authorities the claim or statement should not be 
filed before the money claimed is due and payable,®* 
but according to other authorities the claim may 
be filed when the money becomes due, although by 
the terms of the contract it is not payable until 


the credit expires.®® 


Filing before money payable. 


some time thereafter.®® 


[§ 222] (3) Completion of Building or Improve- 
In a number of jurisdic- 


ment—(a) In General. 


94, Cutcliff v. McAnally, 88 Ala. 
bOvsets Sivaads 

[a] Building destroyed before 

completion.— Where a building con- 
tract provided for the construction 
of a house, and the furnishing of the 
material, for a stipulated compensa- 
tion, payable in several specific in- 
stallments according to the progress 
of the work, the last, including a 
sum retained by the owner as Se- 
curity for faithful performance, be- 
ing payable on the completion of the 
house, and while in the process of 
construction, the house was will- 
fully burned by the owner’s husband 
without the contractor’s fault, the 
‘owner’s obligation to pay the sum re- 
tained as security accrued on the 
destruction of the house, within the 
meaning of Code (1876) § 3444, re- 
quiring every contractor who seeks 
to enforce a mechanic’s lien to file 
his demand within six months after 
the indebtedness has accrued. Cut- 
cliff v. McAnally, 88 Ala. 507, 7 S 
3i; 
; 95. Hagan v. Riddle Co., 209 Ala. 
606, 96 S 863; College Court Realty 
Co. v. J. C. Letcher Lumber Co., 201 
Ala... 362, 78'S 218; —College Court 
Realty Co. v. J. C. Letcher Lumber 
Cone 20 VATA sot, MSH on olin: 

96. Matthews v. Wagenhaeuser 
Brewing Assoc., 83 Tex. 604, 19 SW 
150; A. Leshen, ete., Rope Co. v. 
Moser, (Tex. Civ. A.) 159 SW 1018; 
J. H. Baxter Lumber Co. v. Nickell, 
24 Tex. Civ. A. 519, 60 SW 450. 

' 97. Electra First Nat. Bank v. 
Federal Supply Co., (Tex. Civ. A.) 
260 SW 881. 

98. Girouard v. Jasper, 219 Mass. 
318, 106 NE 849. 

[a] Im Dilinois (1) it was at one 
time so held. Schroth v. Black, 50 
THe TAN L6 Ss. (2) But a subsequent 
statute provides that the claim may 
‘tbe filed at any time after the con- 
tract is made. Rev. St. (1915) c¢ 82 


is 
$ 99. Ringle v. Wallis Iron Works, 
4 Mise. 15, 24 NYS 757 [aff 76 Hun 
449, 28 NYS 107]. 

[a] Last payment.—A stipulation 
in a building contract that the last 
payment shall become due thirty-five 
days after the completion and ac- 
ceptance of the building ‘provided 
said building and premises were free 
and clear from all liens and incum- 
brances arising from or created or 
placed thereon by said contractor’’ 
does not preclude the filing of a lien 
by the contractor before the expira- 
tion of the thirty-five days. Knowles 
v. Baldwin, 125 Cal. 224, 57 P 988. 


1. Cal.—Knowles v. Baldwin, 125 
Cal. 224, 57 BP 988; Santa Monica 
Lumber, etc., Co. v. Hege, 119 Cal. 


376, 51 P 555; San Joaquin Lumber 
Co. v. Welton, 115 Cal. 1, 46 P: 735, 
1057; Beatty v. Mills, 113 Cal. 312, 45 
P 468, 572; Joost v. Sullivan, 111 Cal. 
286, 43 P 896; Davis v. MacDonough, 
4109 Cal. 547, 42 P 450; Wood v. Oak- 
land, ete., Rapid Transit Co., 107 Cal. 
500, 40 P. 806;Slight v. Patton, 96 
Cal. 384, 31 P 248; Willamette Steam 
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tions the statutes provide, or at times have pro- 
vided, at least in certain cases or in respect of 
certain classes of claimants, for the filing of. the 
claim or statement within a specified period of time 
after the completion of the building, structure, or 
Some statutes name the completion 
of the building as an alternative date from which 
the period may be computed, at least as to cer- 
tain claimants,’ other dates mentioned in the same 
statutes being the performance of the labor or the 
furnishing of the materials,* or the cessation of the 
furnishing of materials.* 
where the statute requires the claim to be filed 


Some courts hold that, 


within a certain time after completion of the build- 


Mills Lumbering, etc, Co. v. Los 
Angeles College Co., 94 Cal. 229, 29 
P 629; Willamette Steam Mills Co. 
Viiiikcremer,)°94 "Caln 205, 29 P7633" 
Cohn v. Wright, 89 Cal. 86, 26 P 643; 


Giant Powder Co. v. San Diego 
Mlume. Coz, 0s -Cals 193; b205 Varo" 
Schwartz v. Knight, 74 Cal. 432, 16 


P 235; McIntyre v. Trautner, 63 Cal. 
429; Barrows v. Knight, 55 Cal. 155; 
Goss v. Strelitz, 54 Cal. 640; Walker 


v. Hauss-Hijo, 1 Cal. 183; Mott v. 
Wright 43s Cal Aero t ens 4 SP bilTs 
Emigh-Winchell Hardware Co. v. 


Pylmanje38 ‘Calo VAST OS 17Gb) Vales 
National Lumber Co. v. Kennedy, 28 
Cal. A. 780,154 P 25; Stimson. Mill 
Co. v. Riley; 5 Cal. Unrep. Cas. 218, 
42 P 1072; Lippert v. Lasar, 4 Cal. 
Unrep, Cas. 74, 33 P 797; Schallert- 
Ganahl Lumber Co. v. Sheldon, 3 Cal. 
UnrepruCas: Ao fcs2 P2357 Santa 
Clara Valley Mill, ete., Co. v. Wil- 
liams, 3 Cal. Unrep. Cas. 700, 31 P 
1128; California Powder Works v. 
Blue Tent Cons. Hydraulic Gold 
ek 3 Cal. Unrep. Cas. 145, 22 P 

Colo.—Platte Valley Lumber Co. v. 


Courtright, 70 Colo. °57, 197 P 235; 
Mine, etc., Supply Co. v. Kuenzel 
Process Smelter Co., 56 Colo. 326, 
138 BP 31: 

Perey Mya eat v. Aaron, 11 Del. 


D. C.—Emack v. Campbell, 14 App. 
186; Brown v. Waring, 1 App. 378; 
Whelan v. Young, 21 D. C. 51; Phe- 
nix Iron Co. y. The Richmond, 17 
DCn eo. 

Ga.—Jones v. Kern, 101 Ga. 309, 
28 SE 850. 


Hawaii—Lucas v. Hustace, 21 
Hawaii 119, AnnCas1915C 1186. 
Ida.—Gem State Lumber Co. v. 


Witty, 37 Ida. 489, 217 P 1027. 
Ind.—Stephenson v. Ballard, 82 
Ind. 87; Thomas v. Kiblinger, 77 Ind. 
85; Crawfordsville v. Brundage, 57 
. 262; Crawfordsville v. Irwin, 46 
438; Crawfordsville v. Barr, 45 
te 258; Sharpe v. Clifford, 44 Ind. 
Kan.—Higley v. Ringle, 57 Kan. 
222, 45 .P! 619; Hutchinson First 
Presb. Church v. Santy, 52 Kan. 462, 
34 P 974; Chicago Lumber Co. v. 
Merrimack River Sav. Bank, 52 Kan. 
410, 34 P 1045; Cunningham v. Barr, 
45 Kan. 158, 25 P 583; Crawford v. 
Blackman, 30: Kan. 527,.°1 P1386; 
Jewell v. Morse, 21 Kan. 734; Clough 
v. McDonald, 18 Kan. 114; Rice v. 
Brown, 1 Kan. A. 646, 42 P 396. 
Nev.—Tonopah Lumber Co. v. Ne- 
wags Sinusemont Co., 30 Nev. 445, 97 


iz : 

Or.—Fitch v. Howitt, 32 Or. 396, 
52 P 192; Inman y. Henderson, 29 
Or. 116, 45 P 300; Curtis v. Sestano- 
vich, 26 Or. 107, 37 P 67; Ainslie v. 
Kohn, 16 Or!’ 3638) 19°9R 97 

Pa.—Ramsey’s Apnv., 2 Watts 228, 
27 AmD 301; Hern v. Hopkins, 13 
Serg. & R. 269; Lewis v. Morgan, 11 
Serge. & R. 234. 

Utah.—HEclipse Steam Mfg. 
Nichols, 1 Utah 252: 

'Que.—Quintal v. Benard, 20 Que. 


Conv, 


ing, a filing before the building is completed is 
premature and confers no rights,° unless the con- 


Super. 199. 

[a] Completion of contract dis- 
tinguished.— (1) “‘The statute gives 
a claimant two months from the 
completion of the building in which 
to file his statement, and not two 
months from the completion of the 
contract under which he furnished 
the material.” Lichty v. Houston 
Lumber Co., 39 Colo. 53, 57, 88 P 846. 
NO Seeker of contract see infra 


{[b] The word “improvement” is 
used in such a statute as equivalent 
to the object on which the labor has 
been performed, and will not be held 
to be equivalent to the labor itself, 
or to that particular class of labor 
for which claimant was employed. 
Davis v. MacDonough, 109 Cal. 547, 
42 P 450. 

[c] Such a statute applies to liens 
for street improvements. Meyer v. 
City St. Impr. Co., 164 Cal. 645, 130 
P21. 

2 Wills v. Zanello, 59 Or. 291, 
117 P 291; Inman y. Henderson, 29 
Or. 116, 45 P 300; Eclipse Steam Mfg. 
Co. v. Nichols, 1 Utah 252. 

3. See infra § 228. 

4 See infra § 228. 

5. U. S.—Catlin v. Douglass, 33 
Fed. 569. 

Cal.— Jones v. Kruse, 138 Cal. 613, 
72 P 146; Macomber vy. Bigelow, 126 
Cal. 9, 58 P 312; Bianchi v. Hughes, 
124 Cal. 24, 56 P. 610; Marchant v. 
Hayes, 120 Cal. 137, 52 P 154; Santa 
Monica Lumber, etc., Co. v. Hege, 119 
Cal. .376, 51 P 555; Ward v. .Crane; 
TS" Cal. 676,550 839."%6oss ve Mac 
Donough, “111 Cal. 662; °'°44 RP ‘3253 
Davis v. MacDonough, 109 Cal. 547, 
42 P 450; Barker vy. Doherty, 97 Cal. 
10, 31 P 1117; Willamette Steam Mills 
Lumbering, ete., Co. v. Los Angeles 
College Co., 94 Cal. 229, 29 P 629" 
Kerckhoff-Cuzner Mill, ete, Co. v. 
Olmstead, 85 Cal. 80, 24 P 648; Giant 
Powder Co. v. San Diego Flume Co., 
78 Cal. 193, 20 P 419° Schwartz. 
Knight, 74 Cal. 432, 16 P 235; Roy- 
lance v. San Luis Hotel Co., 74 Cal. 
213, 20°F 573, 1) -P U1) Dingley we 
Greene, 54 Cal. 333, 597; Cox v. West- 
ern Pac. R. Co., 44 Cal. 18; Schallert- 
Ganahl Lumber Co. v. Sheldon, 3 
Cal yUnrepe Cas Noy vo2i0 ley 22 a5 
Perry v. Brainard, 2 Cal. Unrep. Cas, 
591, 8 P 882. 

Del.—Mulrine v. Washington Lodge 
NOPD FAO OO Heat Dele sO. 

Ind.—Crawfordsville v. Brundage, 
57 Ind. 262. ‘ 

Kan.—Higley v. Ringle, 57 Kan. 
222, 45 P 619; Chicago Lumber Co. v. 
Tomlinson, 54 Kan. 770, 39 P 694; 
Seaton v. Chamberlain, 32 Kan. 239, 
4 P 89; Davis v. Bullard, 32 Kan. 
nat 4 P 75; Conroy v. Perry, 26 Kan. 
47 


[a] Cessation for thirty days from 
labor on an _ unfinished building 
which the owner has not abandoned 
the intention of completing fixes the 
date upon and after whieh it is, un- 
der the California statute, deemed 
complete for the purpose of claiming 
liens thereon (see infra § 224), and 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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tract is for the construction only of a portion of 
the building and such portion has been completed ;° 
but other courts take a contrary view.’ 
rate, where the statute allows merely a certain 
period after the doing of the work or the furnish- 
ing of the materials,* the completion of the entire 
building is not a prerequisite to the right of a per- 
son to file his len claim,® unless his contract is 
Indeed, where a hen 


not performed until then.1° 
claimant of a particular class is 


his hen within a limited time after the completion 
of his contract, he must do so,44 even though the 
On the other hand, 
where the statute makes the completion of the build- 
ing the time from which the period for filing the 
notice of lien runs,!* a notice filed within such 
period after such completion is in time, although 


building is not complete.'? 
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At any 


of each case.?® 


poses.77 
required to file 


| completion.?° 


more than the period allowed has elapsed since 


claims of lien filed before the ex- 
piration of such thirty days are pre- 
mature and cannot be enforced. 
Cte y. Hayes, 120 Cal. 187, 52 

154. 

[b] An architect whose compensa- 
tion is based upon a percentage of 
the actual cost of the building, pay- 
ment to be made thereon as the work 
progresses, with final payment at a 
stipulated time after the completion 
of the drawings and specifications, is 
not entitled to a lien until after the 
completion of the building, not- 
withstanding the time fixed for such 
final payment may have elapsed, in- 
asmuch as the cost of such building 
cannot be definitely ascertained until 
its completion and therefore the 
amount of his compensation cannot 
be accurately fixed until such time. 
Richardson v. Central Lumber Co., 
£12; A AS 160; 

6. Malone vy. Zielian, 15 Del. 285, 
40 A 944; Chicago Lumber Co. v. 
Tomlinson, 54 Kan. 770, 39 P 694. 
And see Schwartz v. Knight, 74 Cal. 
432, 16 P 2385 (purpose to build in 
part only). 

7. U. S.—Arctic Lumber Co. v. 
Borden, 211 Fed. 50, 127 CCA 486 
{certiorari den 235 U. S. 704 mem, 
35 SCt 209 mem, 59 L. ed. 433 mem] 
(decided under ‘Alaska statute). 

Ariz.—Arizona Eastern R. Co. v. 


Globe Hardware Co., 14 Ariz. 397, 
129 P 1104. 

Colo. —Chicago State Bank 1-\vs 
Plummer, 54 Colo. 144, 129 P 819; 
Rice v- ‘Rhone, AI n Colo c4.1,. A111. iP 


585 [dist Tabor-Pierce Lumber Co. 
_v. International Trust Co., 19 Colo. 
A. 108, 75 P 150, on the ground that 
it was decided under a former stat- 


ute]. 
Nev.—Self, etc., Mill, etc, Co. v. 
Savage,. 34 Ney. .332, 123 P 333; 


Hunter v. Truckle Lodge No. 14 I. O. 
O. F., 14 Nev. 24. 

N. M.—Baldridge v. Morgan, 15 
ne M. 249, 106 P 342, AnnCas1912C 

7. 

Or.—Wiils v. Zanello, 59 Or. 291, 
Dg Ppa 29a, 

{a] Reasons for rule—(1) The 
statutes are construed to provide a 
time limit beyond which the lien may 
not be filed, and not to fix a time 
within which it must be filed. Ari- 
zona Hastern R. Co. v. Globe Hard- 
ware Co., 14 Ariz. 397, 129 P 1104; 
Baldridge’ v. Morgan, 15 N. M. 249, 
106 P (342, AnnCasi1912C 337%... (2) 
“There iS no prejudice to any sub- 
stantial right of the owner of the 
building in the filing of a lien at any 
time after the material is furnished, 
and before the completion of the 
building.”’ Arctic Lumber Co. v. 
Borden, 211 Fed. 50, 54, 127 CCA 
486 [certiorari den 235 U.S. 704 mem, 
35 SCt 209 mem, 59 L. ed. 4383 mem]. 

8. See infra § 228. 


9. Lamoreaux v. Andersch, 128 
Minn. 261, 150 NW 908, LRA1915D 
204; Guilfoyle v. MacIntyre, 11 
Montg. Co. (Pa.) 12. 


10. Lamoreaux, v. Andersch, 128 


261, 150 NW ‘908, LRA1915D 


1l. See infra § 230. 

12. Knowles v. Baldwin, 125 Cal. 
224, 57 P 988; Pacific Mut. L. Ins. Co. 
v. Fisher, -106 Cal. 224, 39 P, 758; 
McIntyre v. Trautner, 63 Cal. 429; 
Sparks v. Butte County Gravel Min. 
Co., 55 Cal. 389; Goss v. Strelitz, 54 
Cal. 640; Hart, etc., Corp. v. Mullen, 
4 Colo. 512; Stephenson vy. Ballard, 
82 Ind. 87; Thomas v. Kiblinger, 77 
Ind. 85; Crawfordsville v. Boots, 76 
Ind. 32; Lawton v. Case, 73 Ind. 60; 
Hamilton v. Naylor, 72 Ind. 171. 

13. See supra text and note l. 

14 Phoenix Iron Co. v. The Rich- 
mond, 17 _D. C. 180; Cunningham v. 
Barr, 45 Kan. 158, 25 P 583; Jewell 
v. Morse, 21 Kan. 734; Clough v. Mc- 
Donald, 18 Kan. 114; Fitch v. Howitt, 
32 Or. 396, 52 P 1$2; Ainslie v. Kohn, 
16;.Or., (363; 19. P| 973.) Waxman |v. 
Girouard, 59 Que. Super. 185. 

15. Additional work or materials 
after completion, as extending time 
for filing see infra § 239. 

16. Lucas v. Hustace, 21 Hawaii 
119, AnnCas1915C 1186. 

[a] Combination of circumstances. 
—(1) Where a building is substan- 
tially completed according to con- 
tract, and the owner takes posses- 
sion of and moves into it, and the 
contractor ceases all work upon it, 
and both parties seem to treat the 
house as completed, and the subcon- 
tractor files his statement of claim 
as a lien within sixty days after the 
owner takes possession, his lien is 
valid. Rice v. Brown, 1 Kan. A. 646, 
42 P3896 miC2 eA filing at the time 
when the building is practically com- 
pleted, is occupied by the owner, and 
the amount due is adjusted, al- 
though some little finishing touches 
or adjustments, trivial in compari- 
son with the entire job, remain to be 
done and the owner agrees that they 
shall be done at a later date, is not 
premature. Kreatz v. McDonald, 123 
Minn. 353, 148 NW 975. (3) Where 
the building is substantially com- 
pleted and so treated by all the par- 
ties and delivered as such by the 
contractor to the owner, with only a 
few trifling particulars remaining to 
be done, and as to those the owner 
accepts the promise of the contractor 
to do them afterward, the promise to 
do being accepted in lieu of the ac- 
tual deed, the time for filing the lien 
begins to run from the date of such 
delivery of the building to the owner. 
General Fire Extinguisher Co. v. 
Schwartz Bros. Commn. Co., 165 Mo. 
171, 65 SW 318. 

17. Harrison v. Knafle, 128 Tenn. 
329, 161 SW 1003. 


Minn. 
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18 Hughes Mfg.,. ete, Co. v. 
Hathaway, 174 Cal. 44, 161 P DVS SP 
Mott v. Wright, 43 Cal. AS 215 184 


P 517; Farnham vy. California Safe 
Deposit, etc., Co., 8 Cal. A. 266, 96 
P 788. 

[a] Architect’s certificate distin- 


guished.—Where subcontractors are 
required to file their liens within.a 


‘ 
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claimant completed his work.'* 

[§ 223] (b) What Constitutes or Is Equivalent 
to'—aa. In General. 
pleted within the meaning of the statute is a ques- 
tion to be determined in view of the circumstances 


When a building is com- 


The parties may by mutual con- 


sent make the completion of the building depend 
upon any lawful event that may suit their pur- 
The completion of the building or improve- 
ment, within the meaning of the statutes under 
consideration, may be either actual’® or construc- 
tive, a constructive completion arising from facts 
which are declared by statute to be equivalent to 
A building may be deemed com- 
pleted, with reference to the time for filing lien 
claims or statements, when it is substantially eom- 
pleted,?+ notwithstanding trivial imperfections,?* or 


certain time after completion of the 
building, such time runs from the 
actual completion and not from the 
time of the issuance of the architect’s 
certificate of completion, although 
the original contract makes such cer- 
tificate a condition precedent to the 
contractor’s right to demand pay- 
ment. McLaughlin vy. Perkins, 102 
Cal. 502, 36 P 839. 

Actual or constructive completion 
where notice of completion not filed 
see infra § 226. 

19. Robison v. Mitchel, 159 Cal. 
581, 114 P 984; Mott v. Wright, 43 
Cal. A. 21, 184 P 517; Emigh-Winchell 
Hardware Co. v. Pylman, 38 Cal. A. 
508, 176 P 722; Farnham v. Califor- 
nia Safe Deposit, etc., Co., 8 Cal. A. 
266, 96 P 788. 

20. See infra §§ 224-226. 

{a] Statutory changes.—(1) In 
California the statute declaring what 
shall be deemed equivalent to com- 
pletion or conclusive evidence of 
completion and fixing the time for 
filing has been. amended _ several 
times. The latest form of the stat- 
ute is Code Civ. Proc. °§ 1187, as 
amended in 1919. (2) A number of 
decisions have construed the statute 
as it existed in a somewhat different 
form. Robison vy. Mitchel, 159 Cal. 
581, 114 P 984; Bmigh-Winchell 
Hardware Co. v. Pylman, 38 Cal. A. 
508, 176 P 722. 

21. Santa Monica Lumber, etc., 
Cos; vVanbiese! 1199 ‘Call n3/.6,\,005 ee iSpoe 
Mott v. Wright, 43 Cal. A. 21, 184 P 
517; Genest v. Las Vegas Masonic 
Bldg. Assoc., i1 N. M. 251, 67 P 743; 
Fox v. Roman Catholic Bishop, 107 
Orb) 2) elTs. 

{a] That the contractor subse- 
quently replaced defective work at a 
certain cost instead of paying dam- 
ages in that amount does not alter 
the fact that the building had-been 
substantially completed on a certain 
date. Hammond Lumber Co. v. Yea- 
ger, esby Cals 355,519, Risk id. 

22. See cases infra this note. 

[a] Statutory provisions.—(1) In 
a few states the statutes relating to 
the time for filing a lien expressly 
provide that a trivial imperfection 
shall not be deemed such a lack of 
completion as to prevent the filing 
of a lien. Hammond Lumber Co. v. 
Yeager, 185 Cal. 355,. 197 BP. 111; 
Santa Monica Lumber, ete., Co. v. 
Hege, +119) Cal... 376,251 ..P'555; Wil- 
lamette Steam Mills Lumbering, etce., 
Co. v. Los Angeles College Co., 94 
Cal. 229, 29 P 629; Harlan v. Stuffle- 
beem, 87 Cal. 508, 25 P 686; West 
Coast Lumber Co. v. Apfield, 86 Cal. 
335, 24 P 993; Giant Powder Co. v. 
San Diego Flume Co., 78 Cal. 193, 20 
P .419; Santa Monica Lumber, etc., 
Co. v. Hege, 5 Cal. Unrep. Cas. 628, 
48 P 69; Stimson Mill Co. v. Riley, 
5-Cal... Unrep.. Cas. 218, 42° P -1072; 
Lippert v. Lasar, 4 Cal, Unrep. Cas. 
74, 33 P 797; Schallert-Ganahl Lum- 
ber Co. v. Sheldon, 3 Cal. Unrep. Cas. 
779, 32 P 235; Santa Clara Valley 
Mill, etc., Co. v. Williams, 3 Cal. 
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omissions;?*> but it is not completed while work 
of considerable value and importance remains to 
be done,?* even though the unfinished part con- 
stitutes a mere convenience and the building may 


be used without it.?° 


[§ 224] bb. Abandonment or Cessation of Work 
The abandonment of work upon a 
building is deemed a completion of the building for 
the purpose of fixing the time for filing a claim 


Generally.”® 


of lien.27 The statutes of a few 


provide that cessation from labor for a specified 
time shall be deemed equivalent to a completion.?® 
The completion arising from facts bringing the case 
within such a statute is constructive;*® the stat- 
ute does not apply to a cessation of labor resulting 
To bring a case within 
such a statute there must be a cessation of labor*+ 
for the time specified in the statute.*? 

[§ 225] cc. Acceptance or Occupation of Building. 


from actual completion.*® 


Unrep. Cas. 700, 31 P 1128; Burleigh 
Bldg. Co. v. Merchant Brick, etc., Co., 
13 Colos A. 455, 59° P 83. (2) The efe 
fect of imperfections as wholly pre- 
venting the filing of a lien has been 
previously considered (see supra 
§ 148), (8) and what is said here is 
confined to the effect of imperfec- 
tions with respect to the time of 
filing the lien. (4) A defect in pa- 
pering requiring about two hours’ 
work in repapering is a trivial imper- 
fection within the meaning of such a 
statute. Mott v. Wright, 43 Cal. A. 
21, 184 P 517. (5) On the other hand 
the lack of completion of a mantel 
and fireplace is not a trivial imper- 
fection or omission. Michty~ ve 
Houston Lumber Co., 39 Colo. 53, 88 
P 846. 

23. Riggs F. Ins. Co. v. Shedd, 16 
Apps wD: 1s)! V50e, Hox vy) Roman 
Catholic Bishop, 107 Or. 557, 559, 215 
TER GLB, 

“Tt is not every trifling omission, 
even in matters stated in the con- 
tract, that will keep running the 
time for filing a lien if the employer 
in good faith is willing to overlook 
such omission or by mistake has 
failed to observe it.” Fox v. Roman 
Catholic Bishop, supra. 

{a] Cement work for sidewalk.— 
Where some cement work was omit- 
ted, but it does not appear that it 
was to have been any part of the 
house, and might have been for the 
construction of a sidewalk, for which 
no lien is allowed, it cannot be said 
that the completion of the building 
depended upon finishing the cement 
work. Sarchet v. Legg, 60 Or. 213, 
118 P 203. 

24. Coss v. MacDonough, 111 Cal. 
662,944 RP. 325; Riggs i) Ins. Co. ‘v. 
Shedd, 16 App. (D. C.) 150. 

[a] Building held not completed. 
—A building was not completed at 
a particular time, within the meaning 
of the statute, where not only had a 
steam heating plant not been in- 
Stalled, but the building was incom- 
plete in that one side had not been 
covered with cedar siding, and it had 
been but partially painted. Arctic 
Lumber Co. v. Borden, 211 Fed. 50, 
127 CCA 486 [certiorari den 235 U.S. 
704 mem, 35 SCt 209 mem, 59 L. ed. 
433 mem]. 

25. Coss v. MacDonough, 111 Cal. 
662, 666, 44 P 325 (elevator). 

“Conveniences are a material part 
of the building when provided for by 
the plans and specications; and 
when so provided for, the building is 
not completed until the demands of 
the plans and specifications in this 
regard have been satisfied.” Coss: v. 
MacDonough, supra. 

26. Cross references: 
Gevecereen of contract see infra 

30. 
Cessation of labor: 
By claimant see infra § 228. 
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states expressly 


1 
In connection with acceptance or 
occupation of building see infra 


§ 225. 
Notice of see infra § 226. 
27. Catlin v. Douglass, 33 Fed. 
569; Johnson v. La Grave, 102 Cal. 


324, 36 P 651; Kerckhoff-Cuzner Mill, 
ete., Co. v. Olmstead, 85 Cal. 80, 24 
P 648; Schwartz v. Knight, 74 Cal. 
432, 16 P 285; California Portland 
Cement Co. v. Wentworth Hotel Co., 
16 Cal. A. 692,118 P 103, 113; Lan- 
sing v. Dondero, 21 Hawaii 736; Main 
St. Hotel Co. v. Horton Hardware Co., 
56 Kan. 448, 43 P 769; Chicago Lum- 
ber Co. v. Merrimack River Sav. 
Bank, 52 Kan. 410, 34 P 1045; Shaw 
Vv. “Stewart, 43) 4ikan 672, 23° P 616: 
And see Lamoreaux v. Andersch, 128 
Minn. 261, 150 NW 908, LRAI915D 
204 (discussing the rule obtaining in 
other jurisdictions). 

{a] The actual cessation of work 
and not the secret purposes or mental 
conclusions of the owners determines 
the time when the abandonment oc- 
curred. Chicago Lumber Co. v. Mer- 
rimack River Sav. Bank, 52 Kan. 410, 
34 P 1045. 

28. Hogan Lumber Co. v. Boyle, 
LUM CAST 170) Be Tle sBuelltevs 
Brown, 131 Cal. 158, 63 P 167; San 
Joaquin Lumber Co. v. Welton, 115 
al. 1," 46 PP 1735; 10573" Johnson iv. 
La Grave, 102 Cal. 324, 36 P 651; 
Willamette Steam Mills Lumbering, 
etc., Co. v. Los Angeles College Co., 
94 Cal, 229, 29 P 629; Reed v. Norton, 
90'Cal. 1590, *26) “P16", =27 PB 4265 
Kerckhoff-Cuzner Mill, etce., Co. v. 
Olmstead, 85 Cal. 80, 24 P 648; Pence 
v, Martin, 43 Cals A. 626,°185 P 503; 
Emigh-Winchell Hardware Co. v. 
Pylman, "38 "Cale Aw 508) 176 P= 7223 
Hubbard v. Jurian) 35 Cal. A. 757, 170 
P 1093; Trimlett v. De Coursey, 28 
Cal.) Ay 90091 5is Po 390 Karnham sy. 
California Safe Deposit, etc. Co., 
8 CalsvAle266 96" Pissh 

29. Pence v. Martin, 43) Cal. A. 
626, 185 P 503; Mott v. Wright, 43 
Cal. A. 21, 184 P 517. 

30. Mott v. Wright, supra. 

31. Joralmon vy. McPhee, 31 Colo. 
26 ls S419) 

[a] Any labor performed on a 
building before it is completed and 
which is in furtherance of its com- 
pletion, whatever the character of 
such labor, will prevent the operation 
of a statute providing that the cessa- 
tion of labor on an unfinished build- 
ing for a certain time shall be 
deemed a completion so far as me- 
chanics’ liens are concerned. Joral- 
mon v. McPhee, 31 Colo. 26, 71 P 419. 

32. Marchant v. Hayes, 120 Cal. 
1387, 52 P 154; Schwartz v. Knight, 
74 Cal. 432, 16 P 235; Olson-Mahoney 
Lumber Co. v. Dunne Inv. Co., 30 Cal. 
A. 332, 159 P 178. 

33. Orlandi v. Gray, 125 Cal. 372, 
58 Pits. 

84. Platte Valley Lumber Co. v. 


[§§ 223-225 


Under some statutes the occupation or use of the 
building by the owner is deemed equivalent to, or 
conclusive evidence of, completion,*? at least in the 
case of contractors;*4 but in order to have this 
effect the occupation must be open, entire, and ex- 
clusive,*> and of such a character as to be incon- 
sistent with a continuance by the contractor in 
the completion of his contract.** 
to completion, within the meaning of the statute, 
the occupation by the owner of the building must 
be accompanied by a cessation of labor thereon ;** 
the statutory period is not started running by the 
occupation or use by the owner of the building or 
improvement while work thereon is still in progress*$ 
or by the taking possession of the building by 
the owner, not for the purpose of occupying or 
using it, but for the purpose of completing the 
work abandoned by the contractor.*® Sometimes,*° 


To be equivalent 


Courtright, 70 Colo. 57, 197 P 235. 
And see Jones v. Kruse, 138 Cal. 613, 
12 P. 146, 3(Codem Ginx... Proey, Sothlste 
prior to its amendment in 1897). 

85. Orlandi v. Gray, 125 Cal. 372, 
58 P 15; Willamette Steam Mills 
Lumbering, ete., Co. v. Los Angeles 
College Co., 94 Cal. 229, 29 P 629. 

36. Orlandi v. Gray, 125 Cal. 372, 
5S. PIL: 

37. See cases infra this note. 

[a] In California (1) the statute 
in its present form provides that the 
occupation or use of a building, im- 
provement, or structure by the owner 
or his representative, accompanied 
by cessation of labor thereon, shall 
be deemed equivalent to completion. 
Code Civ. Proc. § 1187, as amended in 
TOTS, (2) And under the statute, 
prior to its amendment in 1911, it 
was necessary for occupancy to be 
accompanied by cessation from labor 
for thirty days, in order to be deemed 
equivalent to completion. Sunset 
Lumber Co. v. Bachelder, 167 Cal. 
512, 140 P 35, AnnCasl1916B 664; 
Robison v. Mitchel, 159 Cal. 581, 114 
P 984; Baker v. Lake Land Canal, 
ates "Coy (2 Calk ~A:*:482-. 9420 PU Tiss 
(3) But under the amendment of 1911 
this was not expressly required. 
Emigh-Winchell Hardware Co. v. 
Pylman, 38 Cal. A. 508, 176 P 722. 

Ss. Orlandi v. Gray, 125 Cal.) 372) 
58 P 15; Farnham v. California Safe 
Deposit, etc., Co., 8 Cal. A. 266, 96 P 
788; La Banque Jacques Cartier v. 
Picard, 18 Que. Super. 502. 

“The naked fact that the owner 
moved in is not controlling on 
whether the house was ‘completed.’ 
. .. Nothing is more common than 
that the owner moved in before he 
work is finished, and that mills are 
often started before the last finish- 
ing work is done.’ Denniston, etc., 
Co. v. Howell, (Iowa) 179 NW 179, 
181 (decided, however, under a stat- 
ute requiring the filing of the state- 
ment within a specified period after 
the last material was furnished and 
dealing with a contract to “furnish 
all of the material for the house 
complete’’). 

[a] Application of rule.—The oc- 
cupation of improvements while the 
work was in active progress and 
only one-half completed, although 
the house was so far finished that 
the upper portions could be occupied, 
did not start running the time for 
filing liens. Farnham v. California 
Safe Deposit, etc., Co., 8 Cal. A. 266, 
96 PiTss. 

39. C. Ganahl Lumber Co. v. 
Weinsveig, 16 Cal. A. 687, 117 P 954. 

40. Trimlett v. De Coursey, 28 
Cal. A. 90, 151 P 390; Bewick v. Price, 
169 Mo. A. 51, 154 SW 876. 

[a] Cessation from  labor.—(1) 
Under Code Civ. Proc. § 1187, as 
amended in 1911, cessation from labor 
need not be added to acceptance of 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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§§ 225-228] 


but not always,*! the statutory period is computed 
from the date when the building is accepted by 
An owner’s refusal to make a certain 
payment under the contract until the contractor had 
settled with all lien claimants has been held not a 
eontemporaneous construction as to the date of ac- 


the owner. 


ceptance of the building.*? 


[§ 226] dd. Notice of Completion.*? 
utes provide that the owner shall, within a speci- 
fied number of days after the completion of the 
building or improvement** or after the cessation of 
labor thereon for a specified period,*® file for record 
in a specified county office a notice stating the 
date of such completion or cessation. 
utes provide that the filing of the notice shall be 
deemed equivalent to a completion,*® and that, where 
the notice is not filed, claimants shall file their 


the building in order to constitute 
constructive completion. Emigh- 
Winchell Hardware Co. v. Pylman, 38 
Cal. A. 508, 176 P 722. (2) However, 
under the statute, prior to its amend- 
ment in 1911, it was necessary for 
acceptance to be coupled with cessa- 
tion from labor for thirty days be- 
fore constructive completion was es- 
tablished, and the time set running 
for the filing of liens. Robison v. 
Mitchel, 159 Cal. 581, 114 P 984. 

[b] Discharge of claimant.— Where 
a mechanic, engaged by the day to 
erect a building, under the control of 
the owner, is discharged by him when 
the work is on the verge of full and 
actual completion, the owner under- 
taking to finish it, such discharge ‘is 
equivalent to an acceptance of the 
work as completed, and the notice of 
lien may be properly filed at any 
time within thirty days thereafter. 


ward v. Crane, 118 Cal. 676, 50 P 
839. 
{c] Pender and acceptance.—“A 


building is not completed within the 
meaning of Act 134 of 1906, until it 
is ready for final delivery and has 
been tendered to the owner, and he 
has accepted the same, or is in de- 
fault for not having done so.”’ State 
v. Recorder of Mortgages, 9 La. A. 
(Orleans) 222, 224. 

[a] Refusal by the architect to 
approve the contractor’s work is 
immaterial, in determining the time 
of completion, when the owner ac- 
cepted the building. Sarchet v. 
Legg, 60 Or. 218, 118 P 203. 

41. See cases infra this note. 

[a] As against subcontractors.— 
An understanding between one who 
contracted to build a church and the 
majority of the trustees of the 
church that it should be accepted as 
completed when it was not so in fact 
is not conclusive on the question of 
the time of completion, as against 
subcontractors claiming to have filed 
lien statements within the statutory 
time after actual completion. Hutch- 
inson First Presb. Church v. Santy, 
52 Kan. 462, 34 P 974. 

[b] Acceptance some time after 
substantial completion.—(1) In some 
cases the period has been computed 
from the substantial completion of 
the building (see supra § 223), (2) 
rather than from a subsequent date 
when the owner accepted the building 
and entered into the possession and 
occupancy thereof (Hammond Lum- 
ber Co. v. Yeager, 185 Cal. 355, 197 P 
111). 

[ec] Construction of acceptance.— 
Sometimes an acceptance of the 
building is deemed to be simply an 
acknowledgment that the principal 
contractor has completed his con- 
tract and not that the building itself 
is completed. Lichty v. Houston 
Lumber Co., 39 Colo. 53, 88 P 846. 

42. Hammond Lumber Co. v. Yea- 
SenaLss Cal. 35501497 P AL. 

43. Notice of completion of con- 
tract see infra § 233. 
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claims of lien within a specified period, longer than 
is otherwise permissible, after the completion of the 
building or improvement.*? 

[§ 227] (4) Commencement of Work or of Fur- 
nishing Material. 
ute requires the lien claim to be filed ‘within a 


In one state at least the stat- 


specified time from the commencement of the work 


A few stat- 


Such stat- 


44. See statutory provisions. 

{a] “The object of the statute in 
requiring notice to be given in any 
case is not only to prevent the filing 
of premature liens, and thus the un- 
seasonable and unnecessary embar- 
rassment of the property of the 
Owner, but, principally, to protect 
the claimant from losing his right to 
a lien or suffering it to lapse by de- 
fault, due to his want of knowledge 
of some sort of the date on which the 
time within which he is required to 
file his lien has commenced to run, 
so that he may preserve and have the 
benefit of the remedy granted to him 


by the constitution.” Boscus v. 
Wadena; 31 Cal. A, 245, 255, 160 
1p 


[b] The requirement applies ‘as 
well... to the statutory completion 
of a building as to the actual com- 
pletion thereof.’”’ Boscus v. Wald- 
mann, 31 Cal. A. 245, 254, 160 P 180. 

45. Robison v. Mitchel, 159 Cal. 
581, 114 P 984. 

46. See statutory provisions. 

{a] . Construction and effect of no- 
tice.—A notice setting out that work 
on the building has ceased and that 
the building has been accepted by the 
owner is in effect a notice of comple- 
tion starting the time for the filing 
of liens. California Portland Cement 
Co. v. Wentworth Hotel Co., 16 Cal. 
A. 692, 118 P 103, 113. 

5 Completion of contract see infra 

47. Hughes Mfg., etc., Co. v. Hath- 
away, 174 Cal. 44, 161 P 1159; Mott v. 
Wright, 43 Cal. A. 21, 184 P 517; 
Krenwinkel v. Henne, 42 Cal. A. 580, 
183 P 957; Emigh-Winchell Hardware 
Co. v. Pylman, 38 Cal. A. 508, 176 P 
722; Klimm v. Henry Cowell Lime, 
ete) Cow 88]Caliar A. e239 —1 752 2s 9038)s 
National Lumber Co. v. Kennedy, 28 
Cal. A. 780, 154 P 25; Lucas v. Gobbi, 
LONCal-VA< 648, 103.P 157; Rarnham 
v. California Safe Deposit, etc., Co., 
8 Cal. A. 266, 96 P 788. 

[a] What constitutes completion. 
—The completion of the building 
within the meaning of the last part 
of Code Civ. Proc. § 1187, prescribing 
the time for filing a claim where no 
notice of completion has been filed, 
may be either (1) actual (Hughes 
Mfg., etce., Co. v. Hathaway, 174 Cal. 
44, 161 P 1159; Mott v. Wright, 43 
Cal.JA. 221, 184 Pit eeubbardi:v. 
quan, wos Cals Aw Golcesno, = 31093)) 
(2) or constructive (Hughes Mfg., 
etc., Co. v. Hathaway, supra; Pence 
v. Martin, 43 Cal. A. 626, 185 P 503; 
Mott v. Wright, supra) (3) comple- 
tion, including completion by occupa- 
tion (Hughes Mfg., etc., Co. v. Hath- 
away, supra) (4) or acceptance 
(Hughes Mfg., ete., Co. v. Hathaway, 
supra) (5) of the building, or cessa- 
tion from labor thereon for thirty 
days (Hughes Mfg., etc., Co. v. Hath- 
away, supra; Pence v. Martin, supra; 
Mott v. Wright, supra; Hubbard v. 
JuUPianwgooe Cals vAs wot Ose P093);, 
(6) but not the completion effected 


or the commencement of furnishing the materials.** 

[§ 228] (5) Completion, Abandonment, or Cessa- 
tion of Contract, Work, or Furnishing of Materials*® 
—(a) In General. 
visions, varying somewhat in phraseology, but not 
in effect, the statutory period for filing a claim, 
notice, or statement of a lien is computed, at least 
in respect of particular classes of claimants, from 
the completion®® or cessation®! of the work, labor, 
or furnishing of the materials, or, in other words, 


Under numerous statutory pro- 


by operation of law when the notice 
of actual completion is filed (Hughes 
Mfg., etc., Co. v. Hathaway, supra). 
(7) However, where there is an ac- 
tual completion, the rule as to com- 
puting the period in the case of a 
constructive completion by cessation 
from labor for a specified period is 
not applicable. Mott v. Wright, su- 


pra. : 

Failure to file notice as estoppel of 
owner see infra § 519. 

43. Murphy v. Guisti, 22 R. I. 588, 
48 A 944; Gurney v. Walsham, 16 R. I. 
698, 19 A 323. 

49. Additional work or materials 
as extending period see infra § 239. 

50. Conn.—Shattuck v. Beardsley, 
46 Conn. 386. 

Del.—Cantera ive Wilmington 
Highth St. Baptist Church, 26 Del. 
461, 84 A 1035. 

Ga.—Ohio Blower Co. v. Savannah 
ee Co., 21 Ga. A, 464, 94 SH 


Ky.—Cunningham y. Fischer, 48 
SW 993. 
Minn.—Coughlan v. Longini, 77 


Minn. 514, 80 NW 695. 

Mo.—Stebed v. Stock, 31 Mo. 456; 
St. Louis Fire. Door, ete., Works v. 
Viviano, (A.) 185 SW 218. 

N. Y.—Collins v. Drew, 67 N. Y. 

{aff 6 Daly 234, 50 HowPr 
477]. 

Oh.—Phillips v. 19 Oh: 
NPNS 229. 

Or.—M. J. Walsh Co. y. Nelson, 63 
Or. 84, 126 P 606. 

Pa.—Russell v. Bell, 44 Pa. 47; 


Braham, 


Bolton’s App., 3 Grant 204; In re 
Quickel, 11 YorkLegRec 150. 
Utah.—Culmer v. Clift, 14 Utah 


286, 47 P 85; Cary-Lombard Lumber 
Colley Partridge. 10 Witahes22hN3 70 2 
572; Morrison v. Carey-Lombard Co., 
9 Utah 70, 33 P 238; Eclipse Steam 
Mfg. Co. v. Nichols, 1 Utah 252. 

Va.—F urst-Kerber Cut Stone Co. v. 
Wells, 116 Va. 95, 81 SE 22; Frank- 
lin St. Church v. Davis, 85 Va. 193, 
7 SE 245. 

Man.—Carroll v. McVicar, 15 Man. 
379, 2 WestLR 25. 

Ont.—Hall v. Hogg, 20 Ont. 13. 

Que.—Letellier de St. Just 
Blanchette, 21 Que. K. B. 1. 

[a] The word “completion” used 
alone in a statute has been construed 
to mean completion of work or de- 
livery of material, and not comple- 
tion of contract. W. G. Wood Co. v. 
Nysewander, 187 Ill. A. 354. 

_51. Cal.—L. W. Blinn Lumber Co. 
v. American Cement Products Co., 51 
Cal. A. 479, 197 P 142; Irwin v. Silva, 
AVNCAIS PA. 71353 F180) Pr3s6le ee Vvostave 
Roux; 27 Cal. A. 307, 149 Pisa, 

Conn.—Booth v. Von Beren, 82 
Conn. 298, 73 A 775; Hartford Blidg., 
ete., Assoc. v. Goldreyer, 71 Conn. 
95, 41 A 659; Cooley v. Holcomb, 68 
Conn. 35, 35 A 765; Nichols v. Culver, 
51 Conn. 177; Westland v. Goodman, 
47 Conn. 88; Cole v. Uhl, 46 Conn. 
296; Sanford v. Frost, 41 Conn. 617; 
Flint v. Raymond, 41 Conn. 510. 


Vv. 
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fromthe date when the last item of work, labor, 


or materials is done, performed, 


Where the last item in a lien statement is not 
proved, the claim is nevertheless valid if the state- 
ment is filed within the specified time after the last 
item stated and proved;* but it has also been as- 
serted that, where only the last item was furnished 
» within the’ statutory period before the filing, the 
whole proceeding must fail unless the right to re- 
cover for that item under the lien as filed can be 


sustained.®* 


[§ 229] (b) What Constitutes Furnishing Last 
The last materials are fur- 
nished, within the meaning of the statutes under 


Material Generally.®® 


Ida.—Gem State Lumber Co. v., 
Witty, 37 Ida. 489, 217 P 1027. 

Ky.—McHenry v. Rome Mill Co., 
1 Kyl 418,10 Ky, Op. 871. 

Mass.—Savoie Quarry, ete., Co. v. 
Ziman, 234 Mass. 210, 125 NE 167; 
Burrell v. Way, 176 Mass. 164, 57 
NE 335. 

Or.—Wills v. Zanello, 59 Or. 291, 
117 P 291; Inman v. Henderson, 29 


Or) 116; 45 P 300; Ainslie v. Kohn, 16 


OL s6SeLovP 917: 

Wash.—Huttig Bros. Mfg. Co. v. 
Denny Hotel.Co., 6 Wash. 122, 32 P 
1073; Johnston vy. Harrington, 65 
Wash. 78, 31 P 316. 

Ww. Va.—oO’Connell v. Little War 
Creek Coal Co., 95 W. Va. 685, 122 SE 
158; Biddle Concrete Co. v. McOlvin, 
90 W. Va. 760, 111 SE 843;. Mayes v. 
Ruffners, 8 W. Va. 384. 

Alta.—Gorman v. Archibald, 1 Alta. 
L. 524, 8 WestLR 916. 

[a] Lien arising from consent of 
owner.—‘‘When the lien is created, 
not by contract with but by consent 
of the owner, the claim is required to 
be filed in the town or city clerk’s 
office ‘within sixty days after he (the 
claimant) ceases to labor or furnish 
materials as aforesaid.’ R. S., Chap. 
96, Sec. 31.” 
Me. 422, 423; 123 A 420. 

ee e construed. — The 
words “after the claimant has ceased 
from any cause to work thereon” are 
given their ordinary grammatical 


meaning and are not confined to work }' 


of such character as entitled him: to 
a lien. Sutherland v. Davison,’ ‘19 
Alta, L. 280, [1923] 1 WestWkly 827 
{allowing app 70 DomLR 91, [1922] 3 
WestWkly 410). 

52. U. S.—In re Abbott-Gamble 
Co., 195 Fed. 465, 115 CCA 367 (de- 
cided under New York statute). 

Ark.—Ferguson Lumber Co.  v. 
Scriber, 258 SW 353; Van Houten 
Lumber Co. v. Planters’ Nat. Bank, 
159 Ark. 535, 252 SW 614; Mitchell v. 
Schulte, 222 SW 365. 

Cal. Gordon Hardware Co. v. San 
Francisco, etc., R. Co., 86 Cal. 620, 25 
P 126; McIntyre Vv. Troutner, 63 Cal. 
429; Rockwell v. Light, 6 Cal. A. 563, 
92 P 649. 


Conn.—Martin Tire, ete, Co. v. 
Kelly utire; ete... Co..1'99) Conn," 396, 
122 A 102; Nichols v. Culver, 51 
Kellyh Dire, ‘etc... Co, 999 Conn, 1396, 

Del.—Voigtmann Vv. Wilmington 
AN Sled Bldg. Corp., 28 Del. 265, 78 A 
920. 

Ida.—Gem State Lumber Co. v. 


Witty, 37 Ida. 489, 217 P1027. 

Tll.— St. Louis Nat. Stock Yards v. 
spay ree 85 Ill. 546. 

Ind.— P. Nelson Co. v. Weyl, 71 
Ind. A. o74, 125 NE 466. 

Towa.—Lee Canfield Lumber Co. v. 


Heinbaugh, 184 Iowa 149, 168 NW 
776; Breneman vy. Harvey, 70 Iowa 
479, 30 NW 846. 

Kan.—Byrne v. Forbes, 90 Kan. 


557, 185 P 598; Main St. Hotel Co. v. 
Horton Hardware Co., 56 Kan. 448, 
43 P 769; Wellington Bd. of Educa- 
tion v. Gelino, 9 Kan. A. 555, 58 P 277, 

Ky.—U. S. Cast Iron Pipe, ete., ‘Co, 
v. Henry Vogt Mach. Co., 182 Ky. 
473, 206 SW 806; Lebanon Lumber 
Co. v. Clarke, 151 Ky. 6438, 152. SW 


— 


Hahnel v. Warren, 123]: 


150; 


tenia received subject to approval, 
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consideration, so as to start the running of the 
statutory period for filing the claim, on the date 
of the last actual delivery®* on the premises,°? or 
near the place where the building is to be con- 
structed,°® or at some point where the title to the 
material passes from the seller to the purchaser.°® 
While in some,®® although not other,®! cases it is 
held that the statutory period may be computed 
from the last delivery of materials only when such 
materials are used in the building, yet where the 


last material furnished is so used, ordinarily the 


550. 

Mass.—Miller v. Wilkinson, 167 
Mass. 1386, 44 NE 1083; Monaghan v. 
Putney, 161 Mass. 388, 37 NE 171; 
Worthen y. Cleveland, 129 Mass. 570. 

Mich.—Neely y. International Corn 
Products Corp., 205 NW 96. 

Minn.—Lamoreaux v. | Andersch, 
128 Minn. 261, 150 NW 908, LRA 
1915D .204; McCarthy v. Groff, 48 
Minn. 325, 51 NW 218. 

Mo.—General Fire Extinguisher 
Co. .v.. Schwartz Bros. Commn. Co., 
165 Mo. 171, 65 SW 318; Fulton Iron 
Works v. North Center Creek Min., 


etc., Co., 80 Mo. 265; Allen v. Frumet 
Min., etc., Co., 73 Mo. 688; Livermore 
v. Wright, 33 Mo. 31; Squires v. 


Fithian, 27 Mo. 134; Bruns v. Braun, 
35 Mo, A. 337; Miller v. Whitelaw, 


28 Mo. A. 689; Cole v. Barron, 8 Mo. 
A. 509. 

Nebr.—Nye, etc., Co. v. Berger, 52 
Nebr. (eee 73 NW 274. 


N. Covmhy: 
Tusneline 125 N. aye, 1 25 NE 1060 
[aff 51 Hun 302, 3 Nys 869]; Arnoff 
v. Levine, 105 "Misc. 668, 173 NYS 
830; Chambers vy. George Vassar’s 
Sons & Col, “Ine: 81 Mise. 562, 143 
INGYES 6S: 

Oh.—Park vy. 


Williamson Heater 


(©oy}) 29. ON Cy A258) 


Okl.—Logue, etc., Co. v. Williams, 
SS VOM GO Nz21 IP 1033s Bryan vs 
Orient Lumber, ete; Co., 55) OK. '370, 
156°P 897. 

14 Pa. 


Pa.—Hgolf v. 
COMsy 

Tex.—Matthews v. Wagenhaeuser 
Brewing Assoc., 83 Tex. 604, 10 SW 
J. H. Baxter Lumber Coy Vv: 
Morell, 24 Tex. Civ. A. 519, 60 SW 


Casselberry, 


50. 

Wash.—Washington Bridge Co. v. 
Land, ete., Impr. Co., 12 Wash. 272, 
40 P 982. 

Ont.—Hurst v. Morris, 32 Ont. L. 
346, 7 OntWN 370. 

Acorual of indebtedness on per- 
formance or aha geers) of last item 
see supra § 2 

53. emia Vv. 


Ahlman, 58 Minn. 
57, 54 NW 936. 


Hse Miller v. Heath, 22 Pa. Super. 
55. Cross references: 


Effect of contract see infra § 230. 
What constitutes furnishing of ma- 
terials generally see supra § 62. 
56. Ind.—Foster|. Lumber Co. v. 
Sigma Chi Chapter House, 49 Ind. A. 

528, 97 NE 801. 
Me.—Delano Mill Co. 
123 Me. 408, 123 A 417. 
Mo.—Miller v. Whitelaw, 28 Mo. A. 
639. 
Tenn.—Voigtman vy. 


Southern R. 
Co., 123 Tenn, 452, 181 SW 982, Ann 
pt pe ena 211. 


C.—Coughlan v. Carver, 20 B.C. 
497, 20 DomLR 533, 29 WestLR 791, 
7 WestWkly 459, 

Man,—Steinman y. Koscuk, 4 West 
LR 514, 

Ont.—Deldo y. Gough-Sellers In- 
vestments) lutd:, 84 “Ont T27/4,98 
OntWN 585, 25: DomLR 602. 

[a] Where materials are delivered 


v. Warren, 


delivery is not complete, for the pur- 
pose of fixing the»time from which 


‘period after the furnishing 


for 


period is not to be computed from the time of 
such use,®? but, under special circumstances, the 
rule may be otherwise.®* 


Also, the time for filing 


the period allowed to file a lien runs, 
until the material is accepted. 
Franklin Bank v. Cincinnati, 10 Oh 
S&CP 545, 8 OHNP 517. 

57. Ark.—White v. Chaffin, 32 Ark. 


Ind.—Foster Lumber Co. v. Sigma 
Chi Chapter House, 49 Ind. A. 528, 97 
NE 801. 

Mich.—Smalley v. Gearing, 121 
Mich, 190, 79 NW 1114, 80 NW 797. 

Okl.—Crane Co. y. Naylor, 70 Okl. 
75, 172°P 956. 

Ont.—Ludlam-Ainslie Lumber Co. 
v. Fallis, 19 Ont. L. 419, 14 OntWR 
273 [allowing app 12 OntWR 1270]. 

58. Van Houten Lumber Co. v. 
Planters’ Nat. Bank, 159 Ark. 535, 252 
SW 614. 

59. Foster Lumber Co. v. Sigma 
Chi Chapter House, 49 Ind. A, 528, 97 
NE 801. 

60. Emigh-Winchell Hardware Co. 
v. Pylman, 38 Cal. A. 508, 176 P 722; 
P. T. Walton Lumber Co. v. Cox, 29 
Okl, 237, 116 P 798; Brant v. Hart- 
rick, 60 Pa. Super. 507. 

{a] Materials delivered to con- 
tractor but not owner.—Where, after 
the delivery of brick required for the 
construction of a building, the con- 
tractor ordered another carload of 
brick, stating that they also were 
for use in the building, but the brick 
were not so used, or delivered to the 
owner of the building, the period 
within which the manufacturer of 
brick might file a notice of lien did 
not run from the time the last car- 
load of brick was delivered to the 
contractor. North v. Globe Fence 
Co., 144 Mich. 557, 108 NW 285. 

[b] Use of part—Where the lien 
claim is filed within the statutory’ 
of the 
last item of materials, and it is not 
controverted that part of such item 
was used in the construction of the 
building, the lien is not defeated by 
claimant’s failure to establish that 
all of such item entered into the con- 
struction of the building, or how 
much of it was so used. Schulenburg, 
ete., Lumber Co. vy. Strimple, 33 Mo. 
A. 154, 

Necessity of use of material gen- 
erally see supra § 64. 

61. See cases infra this note. 

[a] Use in another structure,—It 
has been held that, where the last 
item in a materialman’s account was’ 
for material furnished for the con- 
struction of the house in question, 
and was delivered on the premises 
for that purpose, the date such ma- 
terial was furnished was available to 
determine whether the materialman’s' 
statement was filed in time, although’ 
the material, after delivery, was used 
another structure. Page v. 
Grant, 127 Iowa 249, 103 NW 124; 
John Paul Lumber Co.! v. Hormel, 61) 
Minn. 303, 68 NW 718. 

62. Van Houten Lumber Co. ; 
Planters’ Nat. Bank, 159 Ark. 535, 
1252 SW 614; Foster Lumber Co. v. 
‘Sigma Chi Chapter House, 49 Ind. A, 


538, 97 NE 801; Hall v. Hogg, 20 Ont. 


the | 


| 


63. Marble v. Jones, ete., Lumber 
'Co.; 19 Nebr. 732, 28 NW 309. 
[a] Thus where a lumber: dealer 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


S 
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_the statement will not be computed from the date 
of the order for the materials,°* but rather, it has 
been held, from the date the material was furnished 
as shown by the invoice to the owner.®® 
materials are sent from a distance, the date of their 
arrival at their destination and receipt by the per- 
son to whom they are furnished is the date on 
It has been held that 
the statutory period begins to run from the date 
when material is loaded ‘‘free on board of cars’’ 
in a distant place;°* but there is authority to the 


which they are furnished.*¢ 


contrary.°®® 


[§ 230] (c) Completion or Abandonment of Con- 
In some jurisdictions the 
statutes expressly provide, or at times have pro- 


tract—aa. In General. 


was furnishing lumber for a building 
in the course of erection and the con- 
tractor applied at the lumber yard 
for certain pieces of lumber, stating 
that the immediate purpose for 
which he wanted them was to prop 
up the brick walls, that he might use 
them in the erection of the building, 
and that if he did not use them in 
building he would return them, and 
that if he did use them he would no- 
tify the lumberman, so that he 
might charge them up, and four days 
after the delivery by the dealer of 
the last material for the building 
other than the pieces of lumber in 
question, the contractor called at the 
office of the dealer, and told him that 
he had used such pieces of lumber 
in the: building, and to charge them 
up, such pieces of lumber were fur- 
nished, for the purpose of the Me- 
chanics’ Lien Law, at the date of the 
notification of the lumber dealer by 
the contractor that he had used them 
in the building and to charge them 
up. Marble v. Jones, etc., Lumber 
Co., 19 Nebr. 732, 28 NW 309. 

64. Geppelt v. Middle West Stone 
Co.; 90 Kan. 539, 135 P 573. 

65. Geppelt v. Middle West Stone 


Co., supra. 

66. Buchanan v. Selden, 43 Nebr. 
559, 61 NW 732. 

[a] Receipt at depot or other 
place.—(1) Where a contractor who 
had undertaken to erect a building at 
B procured material from a material- 
man in another place,- and the last 
items were shipped from such place 
on December 1, and reached B on 
December 5, and the contractor on 
that date received the material and 
paid the freight thereon, but at his 
request the material was left at the 
depot until December 10, the date of 


furnishing was December 5. Bu- 
echanan v. Selden, 43 Nebr. 559, 61 
NW 732. (2) However, where an 


engine was to be delivered by the 
shipper at the city of the vendee, 
and when it arrived at the station 
there the vendee, in answer to the 
Lyte of the railroad agent, ‘“‘What 
isposition?” answered “Send it to 
our plant,’ and it was so sent with- 
out extra charges for freight, such 
direction of the vendee was a mere 
designation of the place of delivery 
within the original destination, and 
not a direction to start the engine on 
an additional journey, and delivery 
was not made until it was received 
at the plant and the time for filing 
a lien ran from such receipt. Hoo- 
ven v. Featherstone, 111 Fed. 81, 49 
CCA 229. 

67. McEwen v. Union Bank, etce., 
Co., 35 Mont. 470, 90 P 359; Congdon 
v. Kendall, 53 Nebr. 282, 73 NW 659; 
King v. Cleveland Ship Bldg. Co., 50 
Oh. St. 320, 34 NE 436. 

63. Crane Co. v. Naylor, 70 Okl, 75, 
172 P 956. 

69. Cal.—Perazzi v. Doe Est. Co., 
40 Cal. A. 617, 181 P 398. 

Colo.—Perkins v. Boyd, 37 Colo. 
265, 86 P 1045. 

La.—Brown vy. Staples, 138 La. 602, 
70 S 529; Rohm vy. Jallans, 134 La. 
913, 64 S 829 (both cases decided 
under Acts [1906] No. 134 relating to 
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performed, 
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vided, at least in respect of certain classes of 
claimants, such as contractors and subcontractors, 
for the filing of the claim, notice, or statement 
within a specified period after the completion®® or 
abandonment’? of the contract; and in other juris- 
dictions it is a general rule that, where work is 
done or materials furnished under a contract, the 
period does not begin to run until the contract is 
unless 
terminated, or canceled by the other party, in which 
case the claim may be filed at once’? and may 


the contract is abandoned, 


and should be filed within the statutory period 


termination, 


building contracts in cities of over 
fifty thousand inhabitants). 

N. Y.—Delany v. Carpenter, 62 
Misc. 416, 114 NYS 990 [aff 136 App. 
Div. 897 mem, 120 NYS 1121 mem]. 

Or.—Equitable Sav., ete., Assoc. v. 
Hewitt, 55 Or. 329, 106 P 447: aa 
v. Smith, 52 Or. 538, 97 P 1079. 

Man.—Merrick v. Campbell, 24 
Man. 446, 17 DomLR 415, 27 WestLR 
$365 6 WestWkly 722. 

Wright, 21 


S.—Dempster. v. 
CanLTOcdNetes 88. 

Ont.—Laesser v: Orechkin, 50 Ont. 
L. 331, 20 OntWN 192, 64 DomLR 
416; Anderson v. Ft. William Com- 
mercial Chambers, Ltd., 34 Ont. L. 
567, 9 OntWN 181, 25 DomLR 319. 

[al Lien held filed in time.— Where 
a contract is performed between May 
1 and August 31, a lien filed Novem- 
ber 18 thereafter is filed within the 
statutory time. Norton, etc., Con- 
tracting Co. v. Unique Constr. Co., 195 
Nie Yor Ol, ode NBL (idee Lrene Let ‘App. 
Div. 585, 106 NYS 372]. 

70. Brown v. Dunhill, 25 Man. 
546; Laesser v. Orechkin, 50 Ont: L. 
331, 20 OntWN 192, 64 DomLR 416; 
Anderson v. Ft. William Commercial 
Chambers, Ltd., 34 Ont. L. 567, 9 
OntWN 131, 25 DomLR 319. 

[a] Lack of notice of abandon- 
ment.—A person who has delivered 
materials to the contractor loses his 
lien therefor unless he registers his 
claim within the statutory period 
after the abandonment of the con- 
tract, even though he is not notified 
of such abandonment. Brown  v. 
Dunhill, 25 Man. 546. 
ate Iowa.—Jones v. Swan, 21 Iowa 
181 

Me.—Delano Mill van Warren, 
123 Me. 408, 123 A 41 

Minne anor eaEe v. _Andersch, 
128 yeaa 261, 150 NW 908, LRA1915 
D 204. 

N. J.—Derrickson v. Edwards, 29 
N. J. L. 468, 80 AmD 220 


Vv. 


Pa.—Bolton’s Appeal, 3 Grant 204 
[foll.. Bartlett. -v... Kingan,.-19.— Pa. 
341]. 

[a] Contract not terminated.—A 


claim may be filed within the statu- 
tory period after the doing of the 
last work and the furnishing of the 
last material where, although by the 
terms of a building contract it was to 
terminate when the work reached a 
certain stage, unless the owner noti- 
fied claimant in writing to complete 
the work, the owner waived the no- 
tice by acquiescing in, and consent- 
ing to, a continuance of the work un- 
der the contract. Hinkley v. Grafton 
Hall, 101 Wis. 69, 76 NW 1093. 

[b] New contract.—Where a con- 
tract provided that the seller was to 
furnish and put in place certain 
mantels, and in pursuance thereof 
the seller shipped them at his own 
expense, and several days later a 
new contract was made, whereby the 
seller was relieved of his obligation 
to put the mantels in place, a lien 
filed more than the statutory period 
after the shipment of the mantels, 
but less than the statutory period 
after the making of the new con- 
tract, was filed in time. St. Clair 
Bldg. Assoc, v. Hayes, 2 Oh. Cir. Ct. 


computed from the date of the abandonment, 
or 
courts hold that the statutory period cannot be 


cancellation.*? However, some 


225, 1 Oh. Cir. Dec. 456. 

72. Elder Mercantile Co. v. Ottawa 
Inve Cor, LOO) Kani, OO in LOOn folie 
Lamoreaux v. Andersch, 128 Minn. 
261, 150 NW 908, LRA1915D 204. 

fa] Subcontractor.—The improper 
termination or cancellation by the 
owner of the contract with the con- 
tractor puts an end to a subcontract 
and gives the subcontractor a right 
to file a lien at once. Fuller v. 
Beach, (B. C.) 7 DomLR 822, 21 West 
LR 391. 

[b] Architect.—Where an archi- 
tect was to receive wnat his services 
were reasonably worth, and, before 
his contract had been wholly per- 
formed, work was suspended without 
his fault, he may properly file his 
account and claim for a lien for his 
services up to that time without 
waiting for resumption and comple- 
tion of the work as originally con- 


templated. Knight .v. Norris, 13 
Minn. 4738. 
{c] Default of owner.—‘‘The stat- 


ute gives to a contractor performing 
work or furnishing materials in the 
construction of a building, in case 
of the owner’s default as to pay- 
ments, the right, on complying with 
the statute, to file a notice of lien. 
The owner must have made default 
or put it beyond his power to per- 
form before a notice of lien can be 
filed.” Cummings v. Broadway-94th 
St. Realty Co., Inc., 233 N. Y. 407, 
411, 185 NE 832 [mod 196 App. Div. 
194, 187, NYS 576}. 

dad] Bankruptcy of owner.—(1) 
Where a materialman contracts di- 
rectly with the owner to furnish 
material for a number of houses, and 
the owner, after certain of the houses 
are completed, and before the re- 
mainder are begun, is declared a 
bankrupt, he need not complete the 
balance of the contract, and may file 
a lien against the houses completed 
for the material which he furnished. 
Pierce, etc., Mfg. Co., Inc. v. Rogers, 
60 Pa. Super. 293. (2) The claim 
may be filed after the filing of a pe- 
tition in, and before an adjudication 
of, bankruptcy. Fay v. Ice Co., 19 
Pa. Dist. 93. 

73. Lamoreaux v. Andersch, 128 
Minn. 261, 150 NW 908, LRA1915D 
204; Pedretti v. Stichtenoth, 6 Oh. 
Cina Cir noll, a omOn. Cir Deco G4. 
Pay... Lce,Co,,. 19 Pa. Dist. 93: 

[a] A subcontractor (1) who was 
informed several months before by 
the contractors that they had had 
trouble with the architect, and who 
knew that the work had been aban- 
doned, and the house boarded up, was 
put on inquiry as to whether the 
contract with the owner was aban- 
doned, so that, it having been aban- 
doned, his work thereafter per- 
formed could not be considered done 
under his contract with the con- 
tractors, for the purpose of deter- 
mining the time for filing his lien. 
Naughton, ete., Slate Co. v. Nichol- 
son, 97 Mo. A. 332, 71 SW 64. (2) 
Work not performed by a subcontrac- 
tor because of the fault of the con- 
tractor who defaulted in his work 
and left it unfinished does not ex- 
tend the time for filing the lien. 
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computed from the date of the termination of the 
contract where the last work was done or the last 
material was furnished prior to such date.’* It is 
generally held that the contract referred to in the 
statutes under consideration is the contract between 
the owner and the original contractor,’® rather than 
the contract between the contractor and a subcon- 
tractor’® or materialman;’? but some courts hold 
that in case of a subcontractor the contract re- 
ferred to is the contract between him and the 
principal contractor.78 Where, notwithstanding the 
cancellation of the contract of the contractor, the 
subcontractor and the owner intend that the sub- 
contract shall not be considered canceled, but shall 
be adopted by the owner, and completed by the 
subcontractor, the time for filing is extended until 
the expiration of the statutory period after actual 
completion.*® On the other hand, where the con- 
tractor abandons his contract, and the owner finishes 
the building in his own way upon his own account 
and eredit, and does not adopt the contract of the 
contractor or undertake to fulfill or complete it 
so as to become in effect substituted for the con- 
tractor, a subcontractor is obliged to file his lien 
within the prescribed time after the last furnishing 
of material to the contractor.*° 


Floreth v. McReynolds, (Mo. A.) 224 
SW 995. 

[b] Receivership.—If completion 
of the contract is prevented by the 
appointment of a receiver for the 


[a] 
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Application of rule-——Where a 
contractor, working for several own- 
ers, has but a single contract with a 
materialman, the time for the filing 
of the materialman’s lien is not to be 
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[§ 231] bb. What Constitutes; Premature Filing— 
(aa) In General. The question when a contract was 
completed is to be determined by ascertaining the 
conditions of the contract,® the conduct of the 
parties with reference thereto,®? and the surround- 
ing facts and cireumstances.’* The test sometimes 
applied is to ascertain whether claimant could 
have sued and recovered at law as for a completed 
contract. While the time for filing does not 
begin to run until the date of the completion of 
the entire contract,®> it may start to run on sub- 
stantial completion ;8® where the contract is sub- 
stantially completed and full performance in minor 
details is dispensed with by the party to whom it 
is due’? or is attributable to his failure to do what 
the contract requires of him,’* a lien claim filed 
thereafter is not premature. Also, it has been held 
that a lien will not be defeated by the fact that 
claimant, acting in good faith and under a mistake 
as to his legal rights, files his lien at a time when 
he has performed less than half of the contract.*® 
Some statutes provide that the claim or notice may 
be filed or registered before®® or during®* the per- 
formance of the contract, or during the progress 
of the work or the furnishing of materials.%” 
Where the parties agree to consider the work com- 


of the plant and without actual no- 
tice or knowledge of the contract it 
was not an entirety, and the state- 
ment was not filed*in time. Shaw vy. 
Fjellman, 72-Minn. 465, 75 NW 705. 


owner, a Claim filed within the statu- 
tory period after such appointment is 
in time. Feick v. Stephens, 250 Fed. 
185,.162 CCA 321 [certiorari den 248 
U, S. 562 mem, 39 SCt 8 mem, 63 L. 
ed. 422 mem] (decided under Ohio 
statute). 

{c] Dissolution of partnership.— 
A lumber dealer delivered the lum- 
ber for a building to partners, who 
were constructing it, under contract 
to furnish them with all the lumber 
they required for the job. The part- 
nership was dissolved before the 
building was finished, and the lum- 
‘ber dealer refused to‘furnish the 
rest of the lumber on the sole credit 
of the partner continuing the work, 
except a small quantity for imme- 
diate use. It was held that a notice 
of lien, filed by the dealer within 
ninety days after furnishing such 
small quantity, for the balance due 
on all the lumber furnished, was in 
time as to the whole of the debt, he 
having a right to treat the last item 
of lumber as having been delivered 
under the contract and to deem the 
contract terminated upon such deliv- 


ery. Silleck v. Robinson, 60 Misc, 
481, 113 NYS 832. 
74. Voigtmann Vv. Wilmington 
erek Bldg. Corp., 23 Del. 265, 78 A 
75. Irwin v. Silva, 40 Cal. A. 1385, 
1S:0 see sO) Dempster Veo uvy Tight, 
GN. as: 21 CanLTOccNotes 88; 


Laesser v. Orechkin, 50 Ont. L. 331, 
20 OntWN 192, 64 DomLR 416. 

[a] Amended contract. — Within 
the statute giving materialmen 
thirty days from completion of the 
work provided by the contract within 
which to file notices of liens, they 
have thirty days from completion 
of the work as enlarged by amend- 
ment of the contract between the 
owner and contractor, although part 
of their material was furnished be- 
fore such amendment and all of it 
was for the work previously pro- 


vided for by the contract. Harrison 
are nae 128 Tenn, 329, 161 SW 
10038. 

76. Dempster v. Wright, (N. S.) 21 


CanLTOccNotes 88; Laesser v. Orech- 


kin, 50 Ont. L. 331, 20 OntWN 192, 
64 DomLR 416. 
77. Re Moorehouse, 13 Ont. 290. 


determined by the duration of deliv- 
eries under the contract between the 
materialman and the contractor, but 
runs as to each property from the 
completion of the work by the con- 
tractor for the owner thereof. Re 
Moorehouse, 13 Ont. 290. 

78. Merrick v. Campbell, 24 Man. 
446, 17 DomLR 415, 27 WestLR 836, 
6 WestWkly 722. 

79. wuller* vy. Beach.) (5. .C.)" 7 
DomLR 822, 21 WestLR 391. 

80. Byrne v. Forbes, 90 Kan. 557, 
135 “P59 8. 


81. Gem State Lumber Co. v. 
Witty, 37 Ida. 489, 217 P 1027. 

82. Gem State Lumber Co v. 
Witty, supra. 

’ 83. Gem State Lumber Co. v. 
Witty, supra, 


84. Day ‘v. Crown Grain Co., 39 


Can. S. C. 258 [allowing app 16 Man. 
366]. 
85. Watts-Campbell Co. v. Yueng- 


ling, 125 N. Y. 1, 25 NE 1060 [aff 51 
Hun 302, 3 NYS 869]. 

[a] Qualified certificate of com- 
pletion.—Where the certificate of the 
engineer accepting a bridge as com- 
pleted recited that certain other 
work remained yet to be done, and 
advised the owner to retain a certain 
amount of the contract price to in- 
sure its completion, a claim for a 
lien filed by the contractor within the 
statutory time after the completion 
of the work reserved from the certifi- 
cate was sufficient under the statute. 
Washington Bridge Co. v. Land, etc., 
Impr. Co., 12 Wash. 272, 40 P 982. 

[b] Contract to build and keep in 
order for a certain time.—Where a 
contractor agreed to construct “a 
plumbing and heating plant’ in a 
building, and keep and maintain the 
plant in good order for one year after 
it was completed, in consideration of 
a certain sum at the end of the year, 
and, in performing the contract, the 
contractor made repairs three times 
after the plant was completed, the 
last time being on the last day of the 
year, and filed a lien statement 
within ninety days thereafter, as 
against the owner the contract was 
an entirety and the lien statement 
was filed in time, but as against third 
parties acquiring rights in the prop- 
erty for value after the completion 


Entire and separate contracts see 
infra §§ 235-237. 

86. Delany v. Carpenter, 62 Misc. 
416, 114 NYS 990 [aff 136 App. Div. 
897 mem, 120 NYS 1121 mem]; Cof- 


ue Vv. Smith? 762" (Or. “53st ot wae 
079. 
[a] A contract to do the plumbing 


in a building was held to be com- 
pleted -when the contractor substan- 
tially completed it, Supposed he had 
finished the work, got the city plumb- 
ing inspector to examine and pass on 
the work, and took his tools and men 
away. Coffey v. Willoughby, 52 Or. 
546, 97 P 1082; Coffey v. Stock, 52 
Or: 545-97 P V08ls “Corey “vy: Smith, 
52 Or. 538, 97 P 1079 

Additional work or materials to 
complete contract as extending 
period see infra § 240. 

87. Stewart v. McQuaide, 48 Pa. 
191; Pennsylvania Bank v. Gries, 35 
Pa. 423: Young’ vv. Liyman, 9° Pat 
449, 

88. McMechan vy. Baker, 11 NYS 
781 [dist Foster v. Schneider, 50 Hun 
151,°2 NYS 875]? 


Sheldon v. Chicago Bonding, 
NW 


ete., Co., 190 Iowa 945, 181 
282. 
90. Curtis v. Richardson, 18 Man. 


519, 10 WestLR 310. 

91. Curtis v. Richardson, supra; 
Laesser v. Orechkin, 50 Ont. L. 381, 
20 OntWN 192, 64 DomLR 416. 

92. Ringle v. Wallis Iron Works, 
85 Hun 279, 32 NYS 1011; Sullivan 
v. Brewster, 1 KE. D. Smith (N. Y.) 
681; Heinlein v. Murphy, 3 Misc. 47, 
22 NYS 713. 

[a] Application of statute.—Under 
such a statute there is no force in 
an objection that at the time of 
filing the architect’s certificate had 
not been given and there was nothing 
actually due, no question being raised 
as to the substantial performance of 
the contract. Smith v. New York, 32 
Mise. 880, 66 NYS 686. 

[b] Under I. (1885) co 342, a con- 
tractor may file a valid mechanic’s 
lien for the whole contract price 
before all the work is done or all the 
materials furnished, provided the 
balance of the contract is thereafter 
fully completed according to the 
terms thereof. Heinlein v. Murphy, 
3 Misc. 47, 22 NYS 718. 


For later cases, developments and changes in the law ses cumulative Annotations, same title, page and note number, 
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pleted, although certain finishing touches are not 
then put upon it, the period for filing a lien claim 
runs from that time and not from actual comple- 
tion.°> Some statutes provide that cessation of 
labor for a specified time on any unfinished contract 
shall be equivalent to ‘a completion thereof ;®* but 
the statutory rule obtaining in some jurisdictions 
that the occupation and use of the building by the 
owner constitutes a constructive completion of the 
contract®® does not apply where the owner never 
ceases occupying the building during the reconstrue- 
tion or alteration thereof and all the claimants per- 
form their work while the owner is occupying and 
using the building.®* The time for filing the lien 
of a contractor who employed a subcontractor and 
was hable for his bill should be computed from the 
time the subcontractor finished his work, when later 
than the last work done by the contractor per- 
sonally.®% -In order to constitute an abandonment 
of the contract, within the meaning of the statutes, 
it is essential that the contractor or subcontractor, 
knowing or believing that his contract is not com- 
pleted, shall decline to go on and complete it;%° 
a contract is neither completed nor abandoned at 
a time when a person ceases work, where he con- 
tends in good faith that the work is completed, 
but, on its being subsequently decided by arbitrators 
that he is in error, he takes up and finishes the 
work.°® 

_ Contract for materials or machinery. The time 
for filing a claim.for materials runs from the date 
of the last actual delivery, rather than from the 
time when the materials might or should have been 
delivered or furnished under the agreement or con- 
tract.2, However, where a contract for the sale 
of machinery provides that the seller shall do the 
work necessary to install or put it in operation, the 
time for filing the lien runs from the completion 
of such work,? and not from the date of sale* <A 


93. Franklin St. Church v. Davis, 
85 Va. 193, 7-SE 245. 
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the work which had been done was 
done well and to his satisfaction. If 
it had contained a statement of the 
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delivery of material may be deemed to be the last 
delivery of material in fulfillment of. the contract 
where the material delivered is of the same kind 
and quality as, although of smaller sizes than, called 
for: by the contract.® 

[§ 232] (bb) Approval or Acceptance of Work. 
In general the doing of the work,*® and not its ac- 
ceptance,’ marks the completion of the contract. 
However, where an architect is employed to super- 
vise the construction of a building for a percent- 
age of the cost, and under the building contract 
final settlement with the contractor is to be made 
upon the architect’s certificate of completion, the 
architect’s work is not complete until he has given 
such certificate’ and the-period in which he may 
file a lien runs from such time;® and it has been 
held that a claim may and should be filed within 
the statutory period after the architects have ex- 
pressed satisfaction with the work where the parties 
have stipulated that the work is to be done to the 
satisfaction of the architects;'° but it has also been 


held that, where the contract requires the work 


to be done to the satisfaction of the superintendent 
of streets, the time within which a lien may be 
filed begins to run from the completion of the 
work,1+ and not from the time a certificate is‘made 
by such superintendent that the work is done to 
his satisfaction.‘ _Under the express provisions of 
a few statutes the period for filing the claim is 
computed from the date of acceptance of the 
work,1* at least in certain cases.14 

[§ 233] (cc) Notice of Completion.15 Under a few 
statutes, the filing by the owner of a notice of 
completion is equivalent to a completion of the con- 
tract?® and starts the running of the statutory 
period, so that the claim is in time if filed within 
the statutory period computed from that date,1® 
regardless of whether or not it would be within the 
same statutory period computed from the date of 


whole work to be performed by the 
contractor is completed, or accepted 
by the city, may file notice of his 


date of the completion of the work, 
such statement would have been of 
Beatty v. Mills, supra. 

Eunice Electric 
G3: tad Up: hee Se Ee he 328; 
Gleissner v. Hughes, 153 La. 133, 95 


94. Perkins v. Boyd, 37 Colo. 265, 
86 P 1045. 
95. See statutory provisions. 
96. Mott v. Wright, 43 Cal. A. 21,] no value.” 
184 P 517. 13. Berwick  v. 
97. Spicer v. Dugrey, 221 Mich.| Theatre Co., 
264, 190 NW 646. 
98. Anderson v. Ft. William Com-]S 529. 
mercial Chambers, Ltd., 34 Ont. L. [a] 


567, 9 OntWN 131, 25 DomLR 319. 

99. Anderson y. Ft. William Com- 
mercial Chambers, pe supra. 

1. See supra § 22 

2. Bashor v. Soniye, ete., Co., 25 
Kan, 222; Miller v. Whitelaw, 28 Mo. 
A. 639. 

3. Salt Lake Hardware Co. v. 
Chainman Min., etce., Co., 137 Fea. 
632; Loudon vy. Coleman, 62 Ga. 146; 
Watts- Campbell Co. v. Yuengling, 125 
N. Y. 1, 25 NE 1060 [aff 51 Hun 302, 
38 NYS 869]. 

4 Salt Lake Hardware Co. v. 
Chainman Min:, ete. Co., 137 Fed. 
632; Loudon v. "Coleman, 62 Ga. 146. 

5. Landsberg v. Hein Constr. Co., 
135 App. Div. 819, 120 NYS 190. 

6 Fay v. Muhlker, 1 Misc. 321, 20 
NYS 671. 

7 Fay v. Muhlker, supra. 

8. Bentley v. Adams, 92 Wis. 386, 
66 NW 505. 

9. Bentley v. Adams, supra. 

10. Carroll Lumber Co. v. Davis, 
133 La. 416, 63 S 98; Vokes Hardware 
Co. v. Grand Trunk “yak Co., 12 Ont. L. 
344. 

11. Beatty v. Mills, 118 Cal. 312, 
313, 45 P 468, 572. 

12. Beatty v. Mills, supra. 

“By the ‘contract the superinten- 
dent was arbiter, at most, of only 
the quality of the work; and his cer- 
tificate only purports ‘to state that 


Construction and application 
of statutes.—(1) The acceptance of 
the work means, as to a general con- 
tractor, the acceptance of the build- 
ing or improvement undertaken to be 
constructed, but as to other persons 
it means the acceptance of the labor, 
material, machinery, etc., of each in- 
dividual claimant, as distinguished 
from the completed job. Gleissner v. 
Hughes, 153 La. 133, 95 S 529. (2) 
The owner may accept the work in an 
uncompleted state as by permitting 
tenants to take possession of the 
property and postponing the perform- 
ance of the remaining services of 
claimant to some _ indefinite time. 
Gleissner v. Hughes, supra. 

[b] Modification of prior statutes. 
—So far as Civ. Code—art 3274 ap- 
plies to the time within which the 
privilege of contractors, etc., must 
be recorded, it is modified by Acts 
(1916) No. 229 by extending the time 
from seven or fifteen days from the 
date of the act or obligation to 
forty-five days from acceptance of 
the work. Rose v. HBunice BPlectric 
Theatre’Co., 154 La.-81, 97 °‘S 822. 

14. See case infra this note. 

{a] Completion or acceptance.— 
Under L: (1892)'p 370 § 2, which pro- 
vides that any claimant of a lien on 


‘the unpaid: portion of the price of a 


public building at any time before, 
and within fifteen ~days after- the 


claim with the chairman, or the man 
in charge of the work, or with the 
financial officer of the city, there are 
but two periods during which the lien 
claim notices may be filed, namely, 
before the whole work is completed, 
or within fifteen days after it is 
either completed or accepted, which- 
ever of the latter dates comes first. 
Somers Brick Co. v. Souder, (N. J. 
Ch.) 61 A 840. 

15. Effect of failure to file notice 
of completion see supra § 226. 

16. Hughes Mfg., etc, Co. v. 
Hathaway, 174 Cal. 44,161 P 1159. ~ 

[a] Statute construed.— The fil- 
ing of a notice of completion is 
therein declared to be ‘equivalent to 
a completion for all the purposes of 
this chapter.’ In connection with, the 
language preceding this declaration 
it must be understood to mean that 
the filing of such notice of comple- 
tion is the @quivalent of the ‘com- 
pletion of the original contract,’ pre- 
viously mentioned as the thing which 
starts running the thirty-day period.” 
Hughes Mfg., ete., Co. v. Hathaway, 
174 Cal. 44, 47, 16D hE TAGS. 

17. Robison v.' Mitchel, 159 Cal. 
581, 114 P 984; Nelson v. Hoge, 53 
Cal. A. 640, 200 P 734; Consolidated 
Lumber Co. v. Bosworth, Inc., 40. Cal. 
A. 80, 180 P 60; Pioneer Paper Cofv: 


Ee aN 39° Cal. “A.- 405,° 179 P 
227. 
18. Bird v. American Surety Co., 


175 Cal. 625, 166 P 1009; Hughes Mfg., 
ete., Co. v. Hathaway, 174 Cal. 44, 161 
P 1159; Simons Brick Co. v. Hetzel, 
(Cal. -A.) 286 P .357; Consolidated 
Lumber Co. v. Bosworth, Inc., 40 Cal. 
A, 80, 180 P 60. 
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actual completion.?® 


[§ 234] cc. Delay in Completion. 
tract is substantially completed there must be no 
unnecessary or unreasonable delay under all the 
cireumstances in fully completing the work;?° and 
the time for filing a lien cannot be extended by a 
delay for a considerable time to do a small piece 
of work necessary to full completion;*+ but where 
the doing of work or the furnishing of material 
necessary to the completion of the contract is de- 
layed at the instance and request of the owner, 
he cannot claim that such delay was unreason- 
able,22 and a lien claim filed within the statutory 
period after the final work was done or the last 
material was furnished is sufficient.?% 
that work performed by a contractor in pursuance 
of, and’ to complete, his contract was after the date 
fixed for completion does not necessarily disentitle 
him to file his mechanic’s lien within the statutory 


19, fuehes” P Mis, “ete;” .Co. tvs 
Hathaway, 174 Cal. 44, 161 P 1159; 
Consolidated Lumber Co. v. Bos- 


worth, Inc., 40 Cal. A. 80, 180 P 60. 
Compare Otis El. Co. v. Brainerd, 10 
GalwA., 229, 01, P1691. (the filing of 
the notice before substantial com- 
pletion was premature, and afforded 
the owner no protection as to limit- 
ing the time for filing claims of me- 
chanics’ liens for work done on the 
building). 

20. Sanford v. Frost, 41 Conn. 617; 
Flint v. Raymond, 41 Conn. 510; Gem 
State Lumber Co. yv. Witty, 37 Ida. 
489, 217 P 1027; Desbiens v. Vilandre, 
61 Que. Super. 124. And see Martin 
Tire, etc., Co. v. Kelly Tire, etc., Co., 
99 Conn. 396, 122 A 102 (recognizing 
the rule). 

[a] Delay held not unreasonable. 
—Martin Tire, etc., Co. v. Kelly Tire, 
ete., Co. 99 Conn. 396, 122 A 102; 
At EB. Shorthill Co. v. Attna Indemn. 
€Co., (lowa) 124 NW 6138; D. L. Bil- 
lings Co. vy. Brand, 187 Mass. 417, 73 
NE 637. 

21. Flint v. Raymond, 41 Conn. 
510; Gem State Lumber Co. v. Witty, 
37 Ida. 489, 217 P 1027; Bisbee Co. v. 


Granite City Inv. Corp., 159 Minn. 
442, 199 NW 17; Holmes v. Kress, 
100 Okl. 131, 223 P 615. <And_ see 


Martin Tire, ete, Co. v. Kelly Tire, 
etc., Co., 99 Conn. 396, 122 A 102 
(recognizing the rule). 

[a] Rule applied.—Where apply- 
ing the second coat of paint to a 
small piazza, involving about three 
hours’ work, was delayed for more 
than the statutory period after the 
rest of the work was done, partly for 
the convenience of the tenants and 
partly out of consideration for the 
condition of the owner, and no lien 
was filed in such time, the lien was 
lost, notwithstanding a filing within 
the period limited after doing the 
postponed work. Flint v. Raymond, 
41 Conn. 510. 

{[b] Cases not within rule.—(1) 
The furnishing of one thousand one 
hundred and fifty-six dollars and 
seventy cents worth of services, the 
principal part of which was the sal- 
ary of a civil engineer employed in 
cleaning up, making alterations, and 
preparing for the removal, and re- 
moval of equipment, were not trivial 
within the meaning of the rule. 
Martin Tire, etc., Co. v. Kelly Tire, 
etc,,. Co... 99) 1 Conn;. 396, 122 A102; 
(2), Where plaintiff in a suit to en- 
force a mechanic’s lien testified that 
he held back four piazza posts and 
did not deliver them for two or three 
weeks after delivering the other ma- 
terial in order to extend the time for 
filing his lien, the trial court was not 
bound to rule as matter of law that 
the delivery of the posts did not 
extend the lien, where there was no 
time specified for their delivery. 
Burrell v. Way, 176 Mass. 164, 57 
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[§§ 233-236 


limit of time as from the performance of such 


After a con- | work.?* 


In General. 


[§ 236] 
The fact 


NE 335. 

Renewal or extension of period 
generally see infra §§ 238-242. 

22. Cole v. Uhl, 46 Conn. 296; Mc- 
Carthy v. Groff, 48 Minn. 325, 51 
NW 218; Pedretti v. Stichtenoth, 6 
Oh? Cir CU 56,3" On, Cir Dec. 56%: 

[a] Owner’s lack funds.—In 
the absence of a showing of bad 
faith on the part of a mechanic’s lien 
claimant, the fact that the work pro- 
gressed slowly and extended over a 
long period of time, owing to the 
owner’s lack of funds, did not invali- 
date the lien. Fox v. Benham Mfg. 
Co., 197 Mich. 637, 164 NW 385. 

23. Canton Roll, ete., Co. v. Roll- 
ing Mill Co., 168 Fed. 465, 93 CCA 621 
{certiorari den sub nom. Logan y. 
Farmers’ Deposit Nat. Bank, 214 
UD. S. 513, .28 SCt 694, 53 L. ed. 1062, 
app dism 214 U. S. 500, 29 SCt 698, 
53 L. ed. 1060, and mod 155 Fed. 
321]; Whitcomb v. Roll, 40 Ind. A. 
119, 81 NE 106; Roman Catholic 
High School v. McCann, 246 Pa. 28, 
91 A 1051. And: see cases supra 
note 22. 

24. Brynjolfson' v. Oddson, 27 
Man. 390, 32. DomLR 270, [1917] 
1 WestWkly 1000. 

25. Cross references: 
Presumptions see infra § 646. 
Questions of fact see infra § A 

26. Paine, etc., Co. v. Dahlvick, 
136. Minn. 57, 161 NW 257. 

27. Rogers-Templeton Lumber Co. 
v. Welch, 63 Mont. 287, 208 P 600. 

28. Denniston, etc., Co. vy. Howell, 
(Iowa) 179 NW 179. 

[a] “The crucial question in the 
present case, therefore, is whether 
the contract was an entire one, 
whether there were two separate and 
distinct contracts.” Frederick County 
Nat. Bank vy. Dunn, 125 Md. 392, 396, 
93 A 984, 

29. Continuity under separate con- 
tracts see infra § 237. 

30. Ala.—Jefferson Plumbers, etce., 
Supply Co. v. Peebles, 195 Ala. 608, 
71 S 418; Lane, ete., Co. v, Jones, 79 
Ala. 156. 

Ark.—Cook v. Moore, 152 Ark. 590, 
239 SW 750; Hill v. Imboden, 146 
Ark, 99, 225 SW 330; Burel vy. Hast 
Arkansas Lumber Co., 129 Ark. 58, 
195 SW 378, 10 ALR,1017; O'Neill v. 
Lyric Amusement Co., 119 Ark. 454, 
178 SW 406; Marianna Hotel Co, v. 
Livermore Fdy., ete. Co., 107 Ark. 
245, 154 SW 952; Kizer Lumber Co. 
v. Mosely, 56 Ark, 544, 20 SW 409. 
And see Carr v. Hahn, 133 Ark. 401, 
202 SW 685 (so holding as to the 
commencement of suit in lieu of 
filing a lien). 

Colo.—Cary Hardware Co. v. Mc- 
Carty, 10 Colo. A, 200, 50 P 744. 

Ga.—Stewart v. Randall, 138 Ga. 
796, 76 SH 352; New Ebenezer Assoc. 
v. Gress Lumber Co., 89 Ga, 125, 14 
SE $92; Calhoun Brick Co. v. Pattillo 
Lumber Co., 10 Ga. A. 181,73 SE 23. 


Transaction or Account.?® 
done or all the materials are furnished under one 
entire continuing contract, although at different 
times, a lien claim or statement filed within the 
statutory period after the last item was done or fin- 
ished is sufficient as to all the items.%° 


or |. 


[§ 235] (d) Entire or Separate Contracts*°—aa. 
The application to the facts of par- 
ticular cases of the different rules relating to entire 
and separate contracts, as affecting the time for 
filing liens, is often attended with difficulty.?® 
substantial, rather than a technical, view should be 
taken of the question whether the lien claim is 
founded upon one or more contracts.** 
question is whether the last work was done under 
the original agreement or a distinct econtract.?§ 

bb. Entire and Continuing Contract, 


A 


The material 


Where all the work is 


A like rule 


Ind.—Premier Steel Co. v. McEl- 
waine-Richards Co., 144 Ind. 614, 43 
NE 876; Patton v. Matter, 21 Ind. A. 
277, 52 NE 173. 

Iowa.—National lL. Ins. Co. v. 
Ayres, 111 Iowa 200, 82 NW_ 607; 
Gilbert v. Tharp, 72 Iowa 714,32 NW 
24; Ewing v. Folsom, 67 Iowa 65, 24 
NW 595; Lamb v. Hanneman, 40 
Iowa 41. 

Kan.—Great Spirit Springs Co. v. 
Chicago Lumber Co., 47 Kan. 672, 28 
P 714; Wellington Bd. of Education 
v. Gelino, 9 Kan. -A. 555, 58 P 277: 

La.—Brashear v. Alexandria Coop- 
erage Co., 50 La. Ann. 587, 23 S 540. 

Me.—Van Wart. v. Rees, 112 Me. 
404, 92 A 328; Farnham y. Richard- 
son, 91 Me. 559, 40 A 553. 

Md.—Frederick County Nat. Bank 
v. Dunn, 125 Md. 392, 93 A 984; Hen- 
sel v. Johnson, 94 Md. 729, 51 A 575; 
Maryland Brick Co, v. Dunkerly, 85 
Md. 199, 36 A 761; Schaper v. Bibb, 
Tl Mada 145, 17° A. 9355 \German Lu- 
theran Evangelical St. Matthew’s 
Cong. v. Heise, 44 Md. 453; Heath v. 
Tyler, 44 Md. 312; Ortwine v. Caskey, 
43 Md, 134; Okisko v. Matthews, 3 
Md. 168. 

Mass.—Kennebec Framing Co. 
Pickering, 142 Mass. 80, 7 NE 30. 

Mich.—Union Trust Co. v. Cas- 
serly, 127 Mich. 183, 86 NW 545; 
Smalley v. Gearing, 121 Mich. 190, 
79 NW 1114, 80 NW 797. 3 

Minn:—Coughlan y. Longini, 77 
Minn. 514, 80 NW _ 695; State Sash, 
ete., Mfg. Co. v. Norwegian-Danish 
Seminary, 45 Minn. 254, 47 NW 796; 
Frankoviz v. Smith, 34 Minn. 403, 26 
NW 225. 

Miss.—O’Leary v. Burns, 53 Miss. 
GL 


Vv. 


Mo.—Walden v. Robertson, 120 Mo. 
38, 25 SW 349; Fulton Iron Works 
v. North Centre Creek Min., etc., Co., 
80 Mo. 265; Schmeiding v. Ewing, 57 
Mo. 78; Livermore vy. Wright, 33 Mo. 
31; Squires v. Fithian, 27 Mo. 134; 
Badger Lumber Co. v. W. F. Lyons 
Iee, ete., Co., 174° Mo. A. 414, -160. 
SW _ 49; BE. R. Darlington Lumber Co. 
v. Harris, 107 Mo. A. 148, 80 SW 
688; Heltzell v. Chicago, etc., R. Co., 
20 Mo. A. 435; Page v. Bettes, 17 Mo. 
AY. 366; 

Mont.—Helena Steam-Heating, ete., 
Co. v. Wells, 16 Mont. 65, 40 P 78. 

Nebr.—Louis Bradford Lumber Co. 
v. Creel, 93 Nebr. 573, 141 NW 145; 
Cross v. Byerley, 86 Nebr. 516, 125 
NW 1085; Nye, etc., Co. v. Berger; 52 
Nebr. 758, 73 NW 274; Drexel vy. 
Richards, 48 Nebr. 322, 67 NW 169; 
Wells v. David City Impr. Co., 43 
Nebr. 366, 61 NW 623; Gray v. Elb- 
ling, 35 Nebr. 278, 53 NW 68; Ballou 
v. Black, 17 Nebr. 389, 23 NW->3. 

Nev,—Gaston v. Avansino, 39 Nev: 
128, 154 P 85; Tonopah Lumber Co 
v. Nevada Amusement Co., 30 Nev. 
445, 97 P 636; Skyrme v: Occidental 
Mill, etc., Co., 8 Nev. 219. 


- . - LT 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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§ 236). 


is applicable where all the items furnished are parts 
of one continuous and connected transaction,*! or 


N. H.—Pike v. Snr 180 ING: Es 469; 
Hill v. Callahan, 58 N. 497. 
. N. J.—Derrickson v. Hnawards, 29 
N. J. L. 468, 80 AmD 220; Edwards 
VE Derrickson, 28 N. J. L. 389. 

N. Y.—McGraw v. Godfrey, 56 N. 
Y. 610, 16 AbbPrNS 358; Mathiasen 
Vv. Barkin, 62 App. Div. 614, 70 NYS 
770; Chase v. James, 10 Hun 506; 
Costello v. Dale, 1 Hun 489, 


Thomps. & C. 4938; Haden v. Budden-: 


Siek, 6 Daly 3, 49 HowPr 241; Duffy 

_v. Baker, 17 AbbNCas 357. But see 
Spencer v. Barnett, 35 N. Y. 94 [foll 
Tiley v. Thousand Island Hotel Co., 
9 Hun 424; Goodale v. Walsh, 2 
Thomps. & C. 311] (holding otherwise 
under a former statute). 

C.—McNeal Pipe, etc., Co. v. 
‘Howland, 111 N. C..:615,-16.SE ‘857, 
‘20 LRA 743. 
* Oh.-—Carnegie v. Lancaster, etc., 
-R. Co:; 3 OhS&CP 343,'1 OhNP 300. 

Pa.—Singerly v. Doerr, 62 Pa. 9; 
Pratt v. Campbell. 24 Pa. 184; Bart- 
lett v. Kingan, 19 Pa. 341; Geiss v. 
Rapp, 1 Walk. 111; Croskey v. Cor- 
yell, 2 Whart. 223; Brick Co. v. Nor- 

HetOn 2 ea Dist, 059) Paces Vien GOSt, ‘9 
Kulp 357; Hill’s Est., 2 PaLJR 96, 3 
PaLJ 323. 
_ Yenn.—Bristol Brick Works  v. 
King College, (Ch. A.) 41 SW 1069. 


Utah.—Langton Lime, etc., Co. v. 
Peery, 48 Utah 112, 159 P 49. 
Va.—Osborne v. Big Stone Gap 


Colliery Co., 96 Va. 58, 30 SE 446. 

_ Wis.—Brown v. Edward P. Allis 
Co., 98 Wis. 120, 73 NW 656; Brown, 
ete., Co. v. Trane, 98 Wis. 1, 73 NW 
561; Dorestan v. Krieg, 66 Wis. 604, 
29 NW 576; Spruhen v. Stout, 52 
Wis. 517, 9 NW 277; Fowler v. Bail- 
ley, ae Wis. 125. 

B. C.—J. A. Flett, Ltd. v.. World 
Blidg., Ltd., 19 B. C. 73, 15,DomliR 
628, 26 WestLR 612, 5 WestWkly 
Thilyar? (decided by evenly divided 
court). 

Man.—Polson v. Thomson, 26 Man. 
410, 29 DomLR 395, 34 WestLR 745, 
10 WestWkly 865; Robock vy. Peters, 
13 Man. 124 (dist Chadwick y. Hun- 
ter, 1 Man. 39]. 

Ont.—Morris v. Tharle, 24 Ont. 159. 

Sask.—Smith v. Bernhardt, 2 Sask. 
L. 315, 11 WestLR 623. 

“When there is but a single entire 
contract, the time is to be computed 


from the last material delivered, or 
work done, in connection with that 
contract.” Frederick County Nat. 


Bank v. Dunn, 125 Md. 392, 396, 93 
A 984, 

[a] Lapse of time between items. 
'—Where there is an entire contract 
to furnish the cornice of a building 
and four bases and four gable orna- 
ments at such time as the building 
shall be ready for them and the cor- 
nice, bases, and two of the orna- 
ments ‘are furnished in May, and 
the other two ornaments in Septem- 
ber, and there is no evidence as to 
when the building was ready for the 
ornaments, a mechanic’s lien filed in 
the following February will be 
good as to the material furnished in 


May. Eller v. Cambridge Springs 
Co., 18 Pa. Super. 44. 
{b] Distinct items of improve- 


ments.—(1) Where there is an en- 
tire contract for several items of im- 
provements, the time for filing Tiens 
begins to run from the completion of 
the last item. Silvester v. Coe 
Quartz Mine Co., 80 Cal. 510, 22 P 
217. (2) Thus, where several struc- 
tures are built upon contiguous lots 
under an entire contract, the lien can 
be filed at any time within the period 
limited after the completion of the 
last building. Walden v. Robertson, 
120 Mo. 38, 25 SW 349. (3) However, 
it has been held that, where one con- 
tracted to plaster several houses for 
a gross sum, the fact that work is 
done on one of them within the statu- 
tary period preceding the time of fil- 
ing the joint claim will not cause the 
mechanic’s lien to attach to the 


MECHANICS’ LIENS 


others, on which no work was done 
within that time. | Wilson v. Forder, 
30° Pa. 129. 

{[c] Extension or modification of 
contract.—(+) Where a. contract to 
perform work and furnish materials 
is subsequently extended or modified 
by other agreements, the time for 
filing liens runs from the date of the 
last work done or materials furnished 


under any of such agreements. New 
England Engineering Co. v. Oak- 
wood St. R. Co., 75 Fed. 162; Per- 


kins’ v.’ Boyd, 16 Colo. A. 266, 65 P 
350. (2). Where, because of the 
owner’s failure to obtain permission 
from adjoining owners to place tiles 
next to the outside walls of a build- 
ing flush with the property line, as 
provided by the plans and specifica- 


tions, it was arranged that the 
drainage should be put inside the 
basement, this was not a new con- 


tract, but a modification of the origi- 
nal contract, and a mechanic’s lien 
filed within statutory period after 
the completion of such work was not 
teo late. Benjamin v. William Hill- 
sor Land Co., 225 Mich. 613, 196 NW 
As Ue 

{d] Charges which are struck out 
because their dates in the lien claim 
do not correspond with their dates in 
claimant’s book of original entry 
may, if the items were actually fur- 
nished within the statutory period 
before filing the lien, save the lien as 
to earlier items not furnished within 
oe time. Hill v. Milligan, 38 Pa. 
-{[e] Facts showing contract to be 
continuous.—The fact that bills for 
labor performed and materials fur- 
nished for the construction of a 
smelting plant were rendered and ac- 
cepted on the first of every month 
and subsequently paid without any 
attempt to apply the charges to 
Separate contracts shows that the 
labor .was performed and the ma- 
terials were furnished unden one 
continuous contract, Cary Hardware 
oe v. McCarty, 10 Colo. A. 200, 50 P 

[f] Mere knowledge that a build- 
ing is being built, and the supplying 
ef orders for materials suitable for 
such building will not constitute a 
“continuing” or — ‘entire’ contract 
for what was furnished within the 
meaning of the Mechanics’ Lien Law. 
Kunkle v. Reeser, 5 OhS&CP 422, 5 


OhNP 401. 

31. Redman v. Murray W. Sales 
Co., 266 Fed. 272 (decided under 
Michigan statute) ; Gleissner NG 


Hughes,,.153. Las 133,-95 S529; And 
see Joplin Sash, ete., Works v. Okla- 


‘-homa Presb. College for Girls, 36 
Okl. 547, 129 P 40, 48 LRANS 158 
(where the transactions, although 


separate in point of time, were in a 
way connected and continuous in na- 
ture, and it was held that the lower 
court erred in deciding that they 
were separate and distinct or inde- 
pendent contracts within the meaning 
of the statute). 

[a] Continuity as to claimant.— 
The filing of a lien statement within 
the statutory period after the fur- 
nishing of the last item of materials 
is sufficient’ as to all the items, 
where all the items were furnished, 
so far’ as claimant is concerned, as 
one continuous transaction, he believ- 
ing, and being justified by the cir- 
cumstances in believing, that the last 
item was for the same improvement, 
although as a matter of fact it was 
for another improvement on the same 
premises. Thompson Lumber Co. v. 
Pettijohn Pure Products Co., 157 
Minn. 404, 196 NW_ 567. 

{[b] ‘fhe mere fact of furnishing 
additional materials subsequent to 
filling the original order is not suffi- 
cient of itself to constitute the 
transactions as separate and distinct, 
or independent contracts, within the 
meaning of the statute limiting the 


continuous and running account.*” 
the requisite continuity may exist it is not necessary 
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In order that 


time for filing liens.’ Joplin Sash, 
etc., Works v. Oklahoma Presb. Col- 
lege for Girls, 36 Okl. 547, 551, 129 
P 40, 43 LRANS 158. 

One account as continuous transac- 
tion see infra note 382 [d]. 

32. U. S.—Continental, ete., Trust, 
etc., Bank v. North Platte Valley Irr. 
Co., 219 Fed. 488, 185 CCA 150 (de- 
cided under Wyoming statute); Cen- 


tral Trust?Co; vi" Texas ete un; Co, 
23 Fed. 673. 
Iowa.—Denniston, ete. »- Co. v. 


Howell, 179 NW 179; Lamb v. Hanne- 
man, 40 Lowa ans Jones v. Swan, 21 
Iowa 181. 


Minn.—Coughlan v. Longini, 177 
Minn. 514, 80 NW 695. 
Mo.—Squires v. Fithian, 27 Mo. 


134; Carson v. The Daniel Hillman, 
16 Mo. 256; Stine v. Austine, 9 Mo. 
558; Great Western Mfg. Co. v. 
Burns, 59 Mo. A, 391; Bolen Coal Co. 
Vv. Ryan, 48 Mo. A. 512; Heltzell v. 
Chicago, etc., R. Co., ae Mo. A. 435; 
Page v. Bettes, iy We A. 366; Bruce 
v. Berg, 8 Mo. A. 2 

Mont.—Rogers- Remplesoa ‘Lumber 
Co! vi Welch, 63 Mont. 287, 208 P 
600; Helena Steam-Heating, etc., Co. 
Vv. Wells, 16 Mont. 65,-40 P 78. 

Or.—Inman_ v. Henderson, 29-Or, 
116, 45 P 300. 

Tex.—J. H. Baxter Lumber Co. v. 
Nickell, 24 Tex. Civ. A. 519, 60 SW 
450. 

Va.—Osborne v. Big Stone Gap 
Colliery Co., 96 Va. 58, 30 SH 446; 
Richlands Flint-Glass Co. v. Hilte- 
beitel, 92 Va. 91, 22 SE 806. 

Wis.—Kerrick vy. Ruggles, 78 Wis. 
274, 47 NW 437, 

Ont.—Lindop v. Martin, 3 CanLT 
OccNotes 312. 

fa] A running account (1) for 
materials furnished for the construc- 
tion of a building is deemed an en- 
tire contract, and, for the purpose 
of fixing the time for filing the ac- 
count to perfect a mechanic’s lien, 
each item of the account relates to 
the last item delivered. Badger 
Lumber Co. v. W. F. Lyons Ice, etc., 
Co., 174 Mo. A. 414, 160 SW 49. But 
see Stone v. Juvinall, +125 Ill. A. 562, 
564 (“The materials furnished subse- 
quent to the completion of the work 
specified in the contract, were fur- 
nished upon an implied contract, and 
constituted a running account, each 
item of which,is to be considered a 
separate claim, a lien for which was 
enforcible if suit was brought or 
verified claim for lien filed within 
four months after it accrued—that 
is, after each separate item of ma- 
terials was delivered. This does not 
mean that a separate suit must be 
brought, or a Separate claim for lien 
filed to enforce a lien for each item 
or claim of a running account, but 
that suit must be brought or claj 
for lien filed within four montHs 
after the first of several items of ma- 
terials constituting a running ac- 
count have been delivered in comple- 
tion of the contract therefor”). (2) 
Unless there is evidence of a separate 
contract for the different items, an 
account for materials will be taken 
to be a running account under the 
contract out of which it originally. 
grew. Badger Lumber Co. v. W. F. 
Lyons Ice, etc., Co., supra. 

[b] Account current.—‘“As is very 
well understood, a builder or owner 
of property is rarely able to antici- 
pate the exact amount of material 
he may require for the erection of a 
building. Unless, therefore, there is 
room for a different conclusion, when 
it. is found necessary, aS the work 
advances, to order more materials, 
the items should all be deemed to 
have been ordered upon an account 
current, and the aggregate, when 
they have all been furnished, consti- 
tute the _ lien.” Rogers-Templeton 
Lumber Co. v. Welch, 63 Mont. 287, 
289, 208 P 600. 

[c] Open account.—A lien record- 
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that all the work or materials should be ordered at 
one time,?* that the amount of work or quantity of 
materials should be determined at the time of the 
first order,** or that the prices should be then agreed 
upon,®® or the time of payment fixed;°* except in 
some jurisdictions,®” it is sufficient if the last item 
of labor or materials is furnished in pursuance of 
a mere general arrangement to furnish labor or ma- 
terials for a particular building or improvement,** 


ed within three months after the fur- 
nishing of the last item of material 
charged on open account is recorded 
within three months after the com- 
pletion of the contract and is there- 
fore within the statutory _ period. 
Pippin v. Owens, 29 Ga. A. 789, 116 
SE 549. 

{d] The intent of the parties (1) 
must be considered in determining 
whether all the articles were fur- 
nished under an open running ac- 
count. Grand Island Banking Co. v. 
Koehler, 57 Nebr. 649, 78 NW 265. 
(2) “The length of time between the 
last items of a running account and 
the size of the items are not tests 
of the entirety of the account, but 
the test is whether the material is 
furnished for the same general pur- 
pose.’”’ Continental, etc., Trust, etc., 
Bank vy. North Platte Valley Irr. Co., 
219 Fed. 488, 448, 135 CCA 150. (3) 
Where materials are furnished for 
the same building or improvement in 
installments and at intervals, and the 
parties intend them to be included in 
one account and settlement, the en- 
tire account will be treated as a con- 
tinuous and connected transaction, 
and the time in which to file the lien 
begins to run from the date of the 
last item of the account. Valley 
Lumber, etc., Co. v. Driessel, 13 Ida. 
662, 93 P 765, 15 LRANS 299, 13 Ann 
Cas 63; HE. R. Darlington Lumber 
Co. v. James T. Smith Bldg. Co., 134 
Mo. A. 316, 114 SW 77. (4) “If the 
intention be to have but one account 
and one demand, and it.is specially 
agreed or impliedly understood that 
the account is to be kept open and 
continued aS one and the same con- 
tinuous transaction and course of 
dealing, such account will be consid- 
ered to be one continuous account 
and one demand.” Denniston, etc., Co. 
v. Howell, (lowa) 179 NW 179, 182. 
(5) Where it is specially or impliedly 
agreed between the parties that an 
account is to be kept open as one 
continuous transaction, the fact that 
the furnishing of articles may have 
extended over a long period, or that 
several months elapsed between two 
of the items of the account, does not 
prevent a lien for all the items as 
being furnished under one contract. 
Badger Lumber Co. v. W. F. Lyons 
ie etc., Co., 174 Mo. A. 414, 160 SW 


Tel Item held not properly in- 
cluded in continuous account.—Milli- 
Zeller, 197 Iowa 79, 196 NW 


33. U. S.—Redman y. Murray W. 
Sales Co., 266 Fed. 272 (decided under 
Michigan statute), 

Ind.—Premier Steel Co. v. McEl- 
waine-Richards Co., 144 Ind. 614, 43 
NE 876. 

Iowa.—A. E. Shorthill Co. v. Attna 
Indemn Co., 124 NW 613. 

Me.—Van Wart v. Rees, 112 Me. 
404, 92 A 328. 

Md.—Hensel v. Johnson, 94 Md. 729, 
51 A 575. 

Mich.—Sandusky Grain Co. v. Bor- 
den’s Condensed Milk Co., 214 Mich. 
306, 188 NW 218; Smalley v. Gearing, 
tat Mich. 190, 79..NW 1114, 80 NW 

Mont.—Rogers-Templeton Lumber 
Co. v. Welch, 63 Mont. 287, 208 P 600. 

Okl.—Joplin Sash, ete., Works vy. 
Oklahoma Presb. College for Girls, 
36 Okl. 547, 129 P 40, 48 LRANS 158. 
Pree ce ae v. Peters, 13 Man. 


eee se 
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Ont.—Morris v. Tharle, 24 Ont. 159. 

384. U. S—American Tank Co. v. 
Continental, etc., Trust, etc., Bank, 3 
F. (2d) 122 (decided under Arkansas 
statute). 

Me.—Van Wart v. Rees, 112 Me. 
404, 92 A 328. 

Md.—Hensel v. Johnson, 94 Md. 729, 
Bl A: 675. 

Mich.—Smalley v. Gearing, 121 
Mich. 190, 79 NW 1114, 80 NW 797. 

Minn.—Coughlan v. Longini, 77 
Minn. 514, 80 NW 695; St. Paul, etc., 
Pressed Brick Go. yv. Stout, 45 Minn. 
327, 47 NW 974. ; 

Pa'—Diller v. Burger, 68 Pa. 432. 

S.. D.—Albright v. Smith, 2.S. D. 
577, 51 NW 590. , 

W. Va.—Thorn v. Barringer, 73 
W. Va. 618, 81 SE 846, AnnCas1916B 


625. 

Wis.—Chapman vy. Wadleigh, 33 
Wis. 267. 

85. Perkins v. Boyd, 16 Colo. A. 


266, 65 P 350; Van Wart v. Rees, 112 
Me. 404, 92 A 328; Hensel v. Johnson, 
94 Md. 729, 51 A 575; Thorn v. Bar- 


ringer, 73 W. Va. 618, 81 SE 846, 
AnnCasl1916B 625; O’Niel v. Taylor, 
59 W. Va. 370, 538 SE 471. 

36. Patton v. Matter, 21 Ind. A. 


277, 52 NE 1738. 

37. ) Lane, etc,, "Co. ve Jones, 79) Ala. 
156. 

38. U. S.—Redman v. Murray W. 
Sales Co., 266 Fed. 272 (decided under 
Michigan statute). 


Ind.—Premier Steel Co. v. McEl- 
waine-Richards Co., 144 Ind. 614, 43 
NE 876. 

Md.—Hensel v. Johnson, 94 Md. 
M29 bile vAs Doe 

Mich.—Smalley v.’. Gearing, 121 


Mich. 190, 79 NW 1114, 80 NW 797. 
W. Va.—Thorn y. Barringer, 73 W. 
Va. 618, 81 SE 846, AnnCas1916B 625. 
Man.—Robock v. Peters, 13 Man. 
124 [dist Chadwick v. Hunter, 1 Man. 
ay) 


ile 

Ont.—Morris v. Tharle, 24 Ont. 159. 

Sask.—Whitlock v. Loney, 10 Sask. 
Li tale o8l, oo .Domiuh 525) PLOT 3 
WestWkly 971 [quot Cyc]. 

[a] This is true even though the 
original arrangement was not legally 
binding. Morris v. Tharle, 24 Ont. 
159 


[b]’ Effect of subsequent definite 


agreement.—(1) The fact that the, 


parties subsequently definitely fix 
prices and quantities by an agree- 
ment merely carrying out the prior 
understanding does not deprive claim- 
ant of the advantage of such under- 
standing. Whitlock v. Loney, 10 
Sask. L. 377, 38 DomLR 52,. [1917] 
3 WestWkly 971. (2) Where a con- 
tractor undertakes to repair a build- 
ing without a contract price as to 
the whole work, but in the course 
of the work it is agreed that a cer- 
tain sum shall be paid for a particu- 
lar part of it, such sum may consti- 
tute one item in the general account 
and form a part of the mechanic’s 
lien, although the work and material 
furnished therefor may have been 
done or furnished more than sixty 
days prior to the filing of, the lien. 
O*’Niel v.. Taylor, 59 W..Va. 370, 53 
SE 471. ; 

39. Rogers-Templeton Lumber Co. 
v. Welch, 68 Mont. 287, 208 P 600; 
J. A. Flett, Ltd. v. World Bldg., Ltd., 
19 B. C. 73, 15 DomLR 628, 26 West 
LR 612, 5 WestWkly 1127 (decided 
by evenly divided court). 

{a]| Extra or additional materials 
held furnished under original'and not 
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or an agreement,®® understanding,*® or reasonable 
expectation*! that further labor or materials may 
or will be required and furnished. 

[§ 237] cc. Separate Contracts. 
materials are furnished under separate contracts, 
the contracts cannot be tacked together so as to 
enlarge the time for filing a lien for what was done 
or furnished under either,#? but a lien must be filed 
for what was done or furnished under each contract 


Where labor or 


independent contract.—(1) Where ex- 
tras were contemplated, although not 
specifically. provided for in the orig- 
inal contract, and the additional ma- - 
terials furnished were of the same 
kind or similar to those included in 
the contract. Joplin Sash,  etc., 
Works v. Oklahoma Presb. College 
for .Girls,36 Okl, 547,128 P.40;: 43 
LRANS' 158. (2) Extra machinery 
and materials furnished by a con- 
tractor for the equipment of a mill, 
and made necessary by changes in 
the specifications, by the owner. Salt 
Lake Hardware Co. v. Chainman Min., 
etc., Co., 137 Fed. 632. And see Cough- 
lan v. Longini, 77 Minn. 514, 830 NW 
695 (where a contract for furnishing 
material provided that the material . 
might be changed, and such a change 
was made shortly after the delivery 
of all the material called for by the 
contract, the time in which to file 
the lien commenced to run from the 
date of such change). 

[b] Estoppel.—Where the owner, 
acting through his agent, in order to 
avoid payment of a charge for cer- 
tain work as extra work, insisted that 
it was embraced within the original 
contract, he will not be heard to 
claim the contrary. Frederick Coun- 
ty Nat. Bank vy. Dunn, 125 Md. 392, 
93 A 984. 

40. Ark.—Kizer Lumber Co. v. 
Mosely, 56 Ark. 544, 20 SW 409. 

Md.—German Lutheran Evangelical 
ae Matthew’s Cong. v. Heise, 44 Md. 

Minn.—Henry Simons Lumber Co. 
Re ee 159 Minn. 116, 198 NW 

Mo.—Heltzell v. Chicago, ete, R. 
Co., 20 Mo. A. 435. 

Mont.—Helena Steam-Heating, etc., 
Co. v. Wells, 16 Mont. 65, 40 P 78. 

Nebr.—Watkins v. Bugge, 56 Nebr. 
615, 77 NW 83; Ballou v. Black, 17 
Nebr. 389, 23 NW 3. ; 
Pg Cork ah Ne 11 Nev. 

Tex.—Matthews v. Wagenhaeuser 
fae wee Assoc., 83 Tex. 604, 19 SW 

Utah.—Salt Lake Lith. Co.. v. Ibex 
Mine, ete., Co., 15 Utah 440, 49 P 768, 
62 AmSR 944. 

[a] Implied understanding. — 
Where a contract is made to furnish 
specified materials to be used in the 
construction of a building, an implied 
understanding to furnish extras if 
called for may be inferred from the 
circumstances of the case, and in 
such case the extras so furnished and 
the other material form one centinu- 
ous account, and the time allowed in 
which to file the lien statement runs 
from the date of the last item ‘of the 
whole account. Coughlan v. Longini, 
77 Minn. 514, 80 NW 695. ‘ 

41. American Tank Co. v. Conti- 


Strout, 


nental, ete., Trust, etc., Bank, 3 F. 
(2d) 122 (decided under Arkansas 
statute); Tonopah Lumber Co. v. 


Nevada Amusement Co., 30 Nev. 445, 
OTP 63.6 os 

42. 'Cal.—Gunther y. McCormick, 
60 Cal. A. 350, 212 P 715; Fly v. Cline, 
49 Cal, A. 414, 193 P 615. 2 

Ind.—Dix v. Willfred Coal Co., 192 
Ind. A. 511, 132 NE 595, 596 [quot 
Cyels 

Kan.—Sonner v. Mollohan, 112 Kan. 
148, 210 P 649. 

Nebr.—Rivett Lumber, etc., Co. v. 
Linder, 204 NW _ 77; Central Loan, 
oles Re ee O’Sullivan, 44 Nebr. 834, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, ‘ 
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within the statutory period after its completion.*? 
This is true, even though the contracts are between 
the same parties** or relate to the same building or 
improvement,*® and a fortiori it is true where “the 
contracts are between the same claimant and differ- 
ent parties*® or where they relate to different build- 
However, some courts 


ings or improvements.*? 

Okl1.—Exchange Nat. Bank v. Okeya 
Oil, ete., Co.,°107 Okl. 62, 229 P 765. 

Or.— Christman y. Salway, 103 Or. 
666, 205 P 541. 

Wis.—Brust v. Lamoreux, 161 Wis. 
142, 152 NW 818. 

Sask.—Lumber Mfrs. Yards. v. 
Thompson, 7 Sask. L. 306, 7 West 
Wkly 742. 

And see cases infra note 43. 


43. U. S.—Central Trust Co. v. 
Chicago, etc., R. Co., 54 Fed. 598. 

Ala.—Lane, etc., Co, v. Jones, 79 
Ala. 156 


Ark.—Van Houten Lumber Co. y. 
Planters’ Nat. Bank, 159 Ark. 535, 252 
Sw 614. 

Cal.— Fly v. Cline, 49 Cal. A. 414, 
193 P 615; Emigh- Winchell Hardware 
Co. v. Pyiman, 38 Cal. A. 508, 176 P 
122. 

Ind. —Dix vy. Willfred Coal Cos G6 
Ind. A: 511, 132. NE 595, 596 [quot 
Cyel. 


Iowa.—National L. Ins... Co, v. 
Ayres, 111 Towa 200, 82 NW 607; 
Chase v. Garver Coal, ete., Co., 90 


Iowa 25, 57 NW 648; Gilbert v. Tharp, 
72 Lowa 714, 32 NW 24. 

Me.—Farnham vy. Davis, 79 Me. 282, 
9 A725: 

Md,—Frederick County Nat. Bank 
v. Dunn, 125 Md. 392, 93 A 984; Wix 
‘vv. Bowling,, 120 Md. 265, &7 A 759; 
Hensel y. Johnson, 94 Md. 729, 51 A 
575; Clark v. Boarman, 89 Md. 428, 
43. A 926; Haryland Brick Co. ov. 
Dunkerly, 85 Md. 199,36 A 761; Watts 
v, Whittington, 48 Ma. 353. 

- Mass.—Worthen v. Cleveland, 129 
Mass. 570. 

Mich.—John T. Noye Mfg. Co. v. 
Thread Flouring-Mills.Co., 110 Mich. 
161, 67 NW 1108. 

Minn.—Paine, ete, Co. v. Dahl- 
vick, 136 Minn. 57, 161 NW 257; Fitz- 
patrick v. Ernst, 102 Minn. 195, 113 
NW 4; Scheible v. Schickler, 63 Minn. 
471, 65 NW 920; Frankoviz v. Smith, 
34 Minn, 403, 26 NW 225. 

Mo.—Heltzell v. Chicago, ete. R. 
Co., 77 Mo. 315; Livermore v. Wright, 
33 Mo. 31; St. Louis Fire Door, etc., 
‘Works v. Viviano, 194 Mo. A. 440, 185 
SW 218; BH. R. Darlington Lumber 
Co. v. Harris, 107 Mo. A. 148, 80 SW 
688; Kern v. Pfaff, 44 Mo. A. 29; 
Bruns v. Braun, 35 Mo. A. 337; Kear- 
ney v. Wurdeman, 33 Mo. A. 447; 
Page v. Bettes,. 17 Mo. A. 366; 
‘Scott v. Cook, 8 Mo, A. 193; Schulen- 
burg y. Vrooman, 7 Mo. A. 133. And 
see Berkshire v. Hall, (A.) 202 SW 
414, 416 [quot Cyc] (discussing the 
point but not dealing with the ques- 
tion of the time of filing the lien). 

Nebr.—Henry, etc., Co. v. Halter, 
58 Nebr.; 685,.79 NW 616; Nye, etc., 
Co. v. Berger, 52. Nebr. 758, 73 NW 
274; Central Loan, ete., Co. v. O’Sulli- 
van, 44 Nebr. 834, 63 NW 5. 

N. Y.—Zimmerman v. Erhard, 83 
N. Y. 74, 38 AmR 396; McGraw v. 
Godfrey, 56 N. Y. 610, 16-AbbPrNS 
858; Secor v. Sturgis, 16 N. Y. 548; 
Steeves v. Sinclair, 56 App. Div. 448, 
67 NYS 776 [aff 171 N. Y. 676 mem, 
64 NE 1125 mem]; Duffy v. Baker, 17 
AbbNCas 357. 

Oh.—King vy. Cleveland Ship Bldg. 
Co., 50 Oh. St. 320, 34 NE 436. 

Pa.—Pratt v. Campbell, 24 Pa. 184; 
Yearsley v. Flanigen, 22 Pa. 489; 
Hudnit v. Roberts, 10 Phila. 535, 

R. I.—Sweet v. James, 2 R. I. 270. 

Wash.—Paciric Mfg. Co. v. Brown, 
8 Wash. 347, 36 P 273. 

Wis.—Brown v. Edward P. Allis 
Co., 98 Wis. 120, 73 NW 656; Fowler 
Vv. Bailley, 14 Wis. 125. 

Ont.—Rathbone v. Michael, 19 Ont. 
L. 428, 14 OntWR 389 [app dism 20 
Ont. L. 503, 15 OntWR 639]; Fulton 
Hardware Co. vy. Mitchell, 24 OntWN 
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580, [1923] 4 DomLR 1205. 

And see Rogers-Templeton Lumber 
Co. v. Welch, 56 Mont. 321, 184 P 838 
(if a particular. claim. constitutes a 
Separate and independent account, 
the lien should be filed within the 
statutory period after the last item 
was furnished). 

[a] Divisible or several promises 
contained in the same instrument are 
within the rule. A. Lee Co., Ltd. v. 
Hill, 2 Alta. L. 368. 

[b] Materials furnished without 
contract.—Where materials are fur- 
nished for a building from time to 
time as ordered, without any contract 
to supply them, each sale is a sepa- 
rate transaction and a lien claim 
must be filed within the statutory 
period thereafter. Chadwick v. Hun- 
ter, 1 Man. 39. 

[ec] A single claim (1) statement, 
or account for work or materials done 
or furnished under separate contracts 
may be filed. See supra § 207. (2) 
But the filing must be within statu- 
tory period after completion of each 
contract. Floreth v. McReynolds, 205 
Mo.. A: 148, 224 SW 995; Kern v. Pfaff, 
44 Mo. A. 29; Bruns vy. Braun, 35 Mo. 


A. 3387; Kearney v. Wurdeman, 33 
Mo. A. 447. 
{d] Validity of lien as to one 


contract.—Where a lien is filed for 
work done under three Separate con- 
tracts, and is in time as to one of the 
contracts but too late as to the other 
two, the lien is valid for the last con- 
tract.. Steeves v. Sinclair, 56 App. 
Div. 448, 67 NYS 776 [aff 171 N. Y. 
676 mem, 64 NE 1125 mem]. 

[e] Facts not showing separate 
contracts.— Where certain manufac- 
turers made a written offer to a pur- 
chaser to furnish machinery at stated 
prices, and the purchaser did not sign 
the memorandum, but bought, from 
time to time, various articles named 
therein, and other articles not so 
named, the memorandum was not a 
complete contract, and the right to a 
lien for the articles named therein 
was not lost by failure to file the 
claim within the statutory period 
where the other articles were fur- 
nished within that time. aru Vv. 
Stout, 52 Wis. 517, 9 NW 277. 

44. Ely v. Cline, 49 Cal wALi 414193 
P 615; Unit Sash, etc., Co. v. Barly, 
117. Kan. 425, 232 P 232. And gen- 
erally see cases supra note 43. 

45. Fly v. Cline, 49 Cal. A. 414, 
193. P 615s" Unit: Sash}, ete. /Col ly. 
Early, 117 Kan. 425, 232 P 232; Fred- 
erick County Nat. Bank v. Dunn, 125 
Md. 392, 395, 93 A.984. And generally 
see cases supra note 43. 

‘It is firmly settled by the. deci- 
sions, both in this State and .else- 
where, that if there are two separate 
and distinct contracts, even though 
they have relation to the same build- 
ing, they can not for the purposes 
of a lien be coupled together so as to 
extend the date for the filing of the 
lien down to the time of the last ma- 
terial delivered or work performed 
under the latest contract, but that as 
to each, the time for the giving of a 
notice or the filing of a lien is de- 
pendent, for its being in season upon 
the particular contract under which 
the work is done.” Frederick County 
Nat. Bank v. Dunn, supra. 

46. Booth v. Von Beren, 82 Conn. 
298, 73 A 775 (contracts with differ- 
ent. contractors); Decatur Bridge Co. 
v. Standart, 208 Ill. A. 592; Edward 
Edinger Co. v. Hildreth Memorial 
United Evangelical Church, 199 Iowa 
1117, 201 NW 569 (one contract with 
contractor and another with owner); 
Commercial Sash, etc., Co. v. Thomp- 
son, 17 Pa. Dist. 996. See Trueblood 


745, 120 A 505, 
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recognize exceptions to the rule, and hold that, al- 
though there are several contracts, a filing of the 
claim within the statutory period after the last item 
is sufficient as to all the items where the labor is 
done or materials furnished continuously,** or there* 
is one continuous employment,*? or the work being 


v. Shellhouse, 19 Ind. A. 91, 49 NE 47, 
49 (holding that, where materials for 
a building were furnished in part to 
the contractor and in part to his sub- 
contractor, and the notice of lien 
was filed by the materialman after 
the expiration of the statutory period 
of limitation as to one of such bills, 
but within such period as to the 
other, the assignee of the lienor may 
tack such expired claim to that of 
later date, and avoid the statutory 
limitation, and in so holding the court 
followed Smith v. Newbaur, 144 Ind. 
95, 42 NE 40, 1094, 33 LRA 685, but 
it also said: ‘“‘We do not understand 
the opinion in Smith v. Newbaur, 
supra, to apply to.the sale of mate- 
rials to different contractors under 
separate and distinct contracts’’). 
47. Carr, etc, Lumber Co. ' 

94 Nebr. 537, 143 NW 813; 
Ltd.. v. Hill, 2 Alta. Ei, 


{a] Thus, where a tenant pur- 
chases, under the landlord’s author- 
ity, material in June, for the erec- 
tion of a barn and the repair of a 
house and fence on the landlord’s 
property, the fact that in the latter 
part of September the landlord au- 
thorized the purchase of other mate- 
rial to be used, and which was used, 
in making a potato cellar did not ex- 
tend® the time for filing a lien for 
the material furnished in June. Carr, 
etc., Lumber Co. v. Krogh, 94 Nebr. 
537, 143 NW 813. 

New contract. after completion of 
original improvement see infra text 
and note 

48. Jones, ete., Lumber Co. v. 
Murphy, 64 Iowa. 165, 19. NW. 8938); 
Felheim v.. Perry Brewing Ces 63 


Pa. Super. 561; Smaltz v. Hazy, 4 
Phila. (Pa.) 99. 
[a] Where the subcontractor’s 


furnishing to the contractor was con- 
tinuous, the time runs from the last 
item, although the materials were 
used by the contractor on separate 
contracts between himself and the 
owner. Jones, ete., Lumber Co. v. 
Murphy, 64 Jowa 165, 19 NW 898; 
Smaltz v. Hagy, 4 Phila. (Pa.y 99. 
49. Parsons v. Keeney, 98 Conn. 


[a] Statute construed.—‘‘Where 
there is a lienable claim arising’ from 
distinct contracts as to the same 
lienable unit of land and buildings, 
and where these contracts are car- 
ried out in a continuous and overlap- 
ping employment, the fair and rea- 
sonable intent. of the statute is to 
permit the builder to file a certificate 
of lien for the entire claim arising 
under all the contracts, without 
reference to when the work under 
any particular contract was begun or 
ended. Under such circumstances 
the sixty days allowed for filing the 
certificate would begin when the last 
operation was performed under the 
continuous overlapping employment.” 
Parsons v. Keeney, 98 Conn. 745, 749, 
120 A’ 505. 
Agreements construed. — 

although several contracts 
have been made, the whole of them 
taken together constitute but one em- 
ployment to do certain stipulated 
work, and furnish certain materials, 
the- details of which and the prices 
to be paid. therefor were agreed to 
on separate occasions in several 
agreements, the work may be treated 
as if done under one agreement, and 
a lien filed within the statutory pe- 
riod after the last of the work is 
done will be sufficient to cover all 
of the items. Miller v. Batchelder, 
117 Mass. 179, 181 (where the lien 
claimant was engaged in a continuous 
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done constitutes one continuous 


the owner and the contractor.” 


“After completion of contract or improvement. 
The rule applies where, after the completion of the 
improvement and the contract therefor, a new con- 
tract is entered into in respect of another improve- 
ment,°> such as another improvement not contem- 
plated at the time of the original contract®* or the 


completion thereof.®® 


[§ 238] d. Renewal or Extension of Period®°— 


In General. 


service or employment on the prop- 
erty on which the lien was claimed, 
which service was rendered under 
three separate agreements, the first 
to perform labor as a painter on cer- 
tain portions of the houses, the owner 
to furnish the materials, the second 
to perform labor and furnish mate- 
rials in painting the inside walls of 
the houses, and the third, made while 
the work under the others was in 
progress, to put up moldings and bor- 
ders on the inside walls when painted, 
and it was held that a lien filed 
within the statutory period after 
work under the last contract* was 
completed was sufficient to cover all 
that had been done under all the con- 
tracts, the court saying: ‘All these 
‘agreements related to the same prem- 
ises, called for similar kinds of work, 
and the last two may be said to be 
additional to the first. The third 
was in terms additional to the second, 
providing that mouldings and bor- 
ders should be put up on the inside 
walls after painting. The whole con- 
stituted one employment to do cer- 
tain stipulated work and furnish cer- 
tain materials, the details of which, 
and the prices to be paid therefor, 
were agreed to on three separate oc- 
casions in several agreements, but 
all entered into before the work un- 
der either had been completed, and 
therefore existing contemporaneously 
with each other. Under these cir- 
cumstances the work may be treated 


‘as if done under one agreement, and 


the parties contracting to do it can- 
not’ be said to have ceased to labor 
and. furnish labor and material until 
they had completed all they had 
agreed to do’’). 

50. American Bridge Co. v. Hon- 
stain, 120 Minn. 329, 139 NW 619; 
Rogers-Templeton Lumber Co. v. 
Welch, 63 Mont. 287, 208 P 600. See 
also Siegmund vy. Kellogg-Mackay- 
Cameron Co., 38 Ind. A. 95, 77 NE 


‘1096 (an objection that the notice 


of claim of lien was not filed within 
the proper time is untenable, where 
it appears that, although the mate- 
rials furnished within the statutory 
period consisted of articles for doing 
work not contemplated when the 
original contract was made, yet the 
court was authorized to find from 
evidence that the extra work con- 
stituted, so far as plaintiff was con- 
cerned, a portion of one entire im- 
provement, the work being substan- 
tially continuous); Paine, etec., Co. v. 
Dahlvick, 136- Minn. 57, 161 NW 257 


ee a ee Ee ee 


job,°° there being 
deemed to be a unity of purpose if not of contract. 
Also, the rule has been relaxed where a materialman 
or subcontractor was without knowledge that the 
* construction was under separate contracts between 


A court has no jurisdiction to give 
leave to file a lien nune pro tune after the time 
allowed by statute for such filing has expired.®? 
Also, the time for filing a mechanie’s lien claim can- 
not be extended by agreement of the parties,°® as by 
an agreement made after payment became due under 


(stating the exception, but holding, 
that the facts did not bring the case’ 


within it); Carroll v. McVicar, 15 
Man. 379, 2 WestLR 25 (where a sub- 
eontractor’s elaim consisted of 
charges for different pieces of work 
all in his line of business and done by 


him as one. job, but ordered at dif-, 
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the contract to extend the time for payment,°® and 
a fortiori a mere agreement not to press for payment 
for a reasonable time does not extend the time.®? 
An unintentional omission to deliver a part of ma- 
chinery purchased cannot extend the time of the 


acerual of the indebtedness®! or the time within 


which the lien claim must be filed,°? as such omis- 
sion is a matter of which only the purchaser can 
take advantage.®* 

[§ 239] (2) By Doing or Furnishing Further 
Work or Materials—(a) In General. 
period allowed by statute for filing a lien has com- 


Where the. 


menced to run by reason of the accrual of the in- 


(1) 


ferent times, it was not necessary 
that he should file a lien after com- 
pleting each piece of work, but filing 
his lien after he had completed all 
the work was sufficient). 

51.. Hofer’s App., 116 .Pa..360, 9 A 
441; Singerly v. Doerr, 62 Pa. 9; Fel- 


helm v. Perry Brewing Co., 63 Pa. 
Super. 561. 

52. Valley Lumber, etc. Co. v. 
Driessel, 13. Ida..662, 93 P 765, 15 


LRANS 299, 13 AnnCas 63. 

53. Denniston, etc., Co. v.’ Luther, 
194 Iowa 464, 188 NW 664; Hobkirk 
v. Portland Baseball Club, 44 Or. 605, 
FOeP OTT Ge 

fa] Application of rule-—Where a 
contract is concededly completed and 
the contractor has removed ‘his tools 
and plant, a subsequent employment 
of the contractor to perform addi- 
tional work on the land does not ex- 
tend the time for filing a lien for 
what was done under the first con- 
tract. Hobkirk vy. Portland Base- 
ball Club, 44 Or. 605, 76 P 776. 

54 Milligan vy. Zeller, 197 Iowa 79, 
196 NW 793; Paine, etc., Co. v. Dahl- 
vick, 136 Minn. 57, 161 NW 257. 
see Siegmund v. Kellogg-Mackay- 
Cameron Co., 38 Ind. A. 95, 77 NE 
1096 (set out supra note 50). 

55. Villaume Box, etc., Co. v. Con- 
don, 146 Minn, 156, 178 NW 492. 

56. Cross references: 

Delay in completion see supra § 234. 
Entire and separate contracts see 

supra. §§ 235-237. 

57.‘ Adler v. Lumley, 46 App. Div. 
229, 61 NYS 688. 

_ 58. Snitzler v. Biiler): 135) Pll.» A. 
61; General Fire Extinguisher Co. v. 
Schwartz Bros. Commn., Co., 165 Mo. 


171, 65. SW 318; 

59. Dawson v. Black, 148 Ill. 484, 
36 NE 413; Goodbub v. ‘Hornung, 127 
Ind. 181, 26 NE 770. 

60. Lazzari v. Havens, 39 Misc. 
255, 79 NYS 395. 

61. Great Western Mfg. Co. v. 
Burns, 59 Mo. A. 391. 

62. Great Western Mfg. Co. vy. 
Burns, supra. 

63. Great Western Mfg. Co. v. 


Burns, supra. 
. See supra § 221. 
65. See supra § 222. 
See supra § 228. 
See supra § 228. 
S.—Follansbee Bank v. Fol- 
iter es Lumber Co., 248 Fed. 645, 160 
CCA 545 (decided ‘under West. Vir- 


-ginia statute). 


Ark.—Cunningham v. J. S. Kimbro 
Lumber Co., 150 Ark. 194, 235 SW 


416. 
Cal.—Klann v. Hoffman, 176 Cal 
7638, 169 P 678; Joost v. Sullivan, 111 


Cal. 286, 48 P 896; Barrows v. Knight, 
BS m@aliwl5 os Lippert v. Lasar, 4 Cal. 
Unrep. Cas, 74, 33 P 797; Santa Clara 
Valley Mill, ete., 
Cal. Unrep. Cas. 700, 31: P 1128. 
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Co. v. Williams, 3, 


debtedness,°* the completion of the building,®® the 
work of elaimant,®® or the furnishing of the ma- 
terials,®? claimant cannot thereafter extend the time 
by doing or furnishing small items and thereby fix- 
ing a date from which the period must commence 
anew to run,°* especially where the doing or furnish- 
ing of such item is merely colorable and the real 


Colo.—Burleigh Bldg. Co. v. Mer- 
chant Brick, etc., Co., 13 Colo. A. 455, 
59 P83. 

Conn.—Sanford v. Frost, 41 Conn. 
er Flint v. Raymond, 41 Conn. 510. 
bee C.—Brown v. Waring, 1 App. 


Ida.—Gem State Lumber Co. v. 
Witty, 37 Ida, 489, 217 P 1027; Valley 
Lumber, etc., Co. Vv. Nickerson, 13 
Ida. 682, 93 P 24 

Til.—St. Louis Nat. Stock Yards v. 
O’Reilly, 85 Ill. 546. 


Ind.—Sulzer-Vogt Mach. Co. v. 
eae Water Co., (A.) 62 NE 
649. 

Iowa.—Milligan v. Zeller, 197 Iowa 
79, 196 NW 7932, - 


. Me.—Dole v. Bangor Auditorium 
Assoc., 94 Me. 532, 48 A 115; Farnham 
v. Richardson, 91 Me. 559, 40 A 553; 
Hartley v. Richardson, 91 Me. 424, 
40 A 336; Woodruff v. Hovey, 91. Me. 
116, 39 A 469; Cole v. Clark, 85 Me. 
336, 27 A 186, 21 LRA 714. See also 
Darrington v. Moore, 88 Me. 569, 34 
A 419 (so holding as to claimants in 
question, persons employed by the 
day, their lien having been lost by 
reason of the fact that they had been 
dismissed from service on the par- 
ticular building and the statutory pe- 
riod had expired before they per- 
formed any more labor, but intimat- 
ing that the lien of their employer 
for their labor might continue be- 


cause he was still completing his 
work). 
Mass.—Miller v. Wilkinson, 167 


Mass. 136, 44 NE 1083 


Minn. —Dayton v. Minneapolis Radi- 
ator,. ete., Co., 63 Minn. 48,.65 NW 
133; Johnson y. Gold, 32 Minn. 535, 


NW 719, 
Mo.—General Fire Extinguisher 
Co., v. Schwartz Bros. Commun. Cox 


165 Mo. 171, 65 SW 318; Hayden Slate 
Co. v. Anderson, 76 Mo. A. 281; Krah 
v. Weidlich, 55 Mo. A. 536; Scott Vv. 
Cook, 8 Mo. A. 193. 

Nebr.—Congdon Vv. 53 
Nebr. 282, 73 NW -659. 

N. Y.—Steuerwald v. Gill, 85 App. 
Div. 605, 88 NYS 396; McLean v. San- 
ford, 26 App. Div. 603, 51 NYS 678; 
Cody v. White, 34 Mise. 638, 70 NYS 
589; Fay v. Muhlker, 1 Mise. 321,: 20 
NYS 671; Van Nest Woodworking Co. 
Vv. Minka, 116 NYS 619. 

Oh. —King v. Cleveland Ship- Bldg. 
Co., 50: Oh, St. 320, 34 NE: 436. 

Or.—Avery v. Butler, 30 Or. 287, 47 
P 706; Inman y. Henderson, 29 ’Or. 
116, 45 P 300. 

Pa.—Harrison v. Women’ s Homceo- 
pathic Assoc., 134 Pa. 558, 19 A 804, 
19 AmSR 714; Women’s Homceopathic 
Assoc. v. Harrison, 120 Pa. 28,.%3 A 
301; Philadelphia Packing, ete.,._Co.’s 
Est, 4 PaeniDis ts (57, 15: PaniCo. 650. 

Tenn.—Dunn_v. McKee, 5 Sneed, 
os Wood v. Haney, (Ch. A.)- 41 Sw 


Kendall, 


F For later cases, developments and changes in the law see cumulative Annotations, same title, page and note TOPE 
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intention is to save or restore a right which is 
already imperiled or lost,®® or to obtain an advan- 
tage over other persons,’° or where the additional 
work is done or additional materials are furnished 
without the knowledge,’! authority,’? request,’* or 
consent"? of the owner, or the work done is not 
properly construction work,’® or the materials fur- 
nished are not reasonably necessary to the comple- 
tion of the building or improvement in question,”* 


Utah.—Cahoon v. Fortune Min., 
ete., Co., 26 Utah 86, 72 P 437. 

Wis.—Berry v. Turner, 45 Wis. 105. 
CM he v. Beard, 24 Ont. 

de 
“Ordinarily, furnishing an_ article 
er, performing a service trivial in 
‘character is not sufficient to extend 
the time for claiming a lien or to re- 
vive an expired lien, where the arti- 
cle is furnished or the service ren- 
dered after a substantial completion 
of the contract, and the article is not 
expressly required by the terms 
thereof.”” Gem State Lumber Co. v. 
Witty, 37 Ida. 489, 499, 217 P 1027. 

[a The rule has been applied to: 
(1) The putting in of screens or the 
furnishing of the materials therefor 
after the building, or claimant’s con- 
tract, has been completed, or sub- 
stantially completed. Schaller-Hoerr 
Co. v. Gentile, 153 Ind. A. 458; Milli- 
gan v. Zeller, 197 Iowa 79, 196 NW 
793 (where, some months after the 
building had been fully completed 
and used by the owner, he purchased 
materials for a screen, at the request 
of his wife and to serve his own pur- 
pose); Denniston, etc., Co. v. Luther, 
194 Iowa 464, 188 NW 664 (the fur- 
-nishing of screen doors in July, 
where the house was. substantially 
completed in the preceding Decem- 
ber). (2) Attaching a ground wire 
after a contract for wiring had been 
practically completed. Marsh _ v. 
‘Lemon Thomson Realty Corp., 174 
rApp.. Div., 218, ,160 NYS 138... (3) 
Furnishing articles for experimental 
Per Dons only. Brooks-Sanford Co. v. 

theodore Teller Constr. Co., 22 Ont. 
L. 176, 2 OntWN 138, 17 OntWR 167, 
19 AnnCas 585 [allowing app 20 Ont. 
L. 303, 1 .OntWN 2385, 15 OntWR 
243]. (4) The visit of an architect 
to the premises at. a time when no 
work was being done, and had not 
been done for two or three months. 
Federal Trust Co. v. Guigues, 76 
N. J. Eq. 495, 74 A 652. (5) Wherea 
heating plant in an apartment build- 
ing was. so far completed in the 
month of December that tenants oc- 
cupied the building throughout the 
remainder of the winter without com- 
plaint as to its being incomplete or 
unsatisfactory in any particular, the 
installation of a cold-air pipe and 
covering certain pipes with insulat- 
ing material in July following would 
not revive the time for filing a lien 
which has commenced to run in De- 
cember. Gem State Lumber Co. v. 
Witty, 37 Ida. 489, 217 P 1027. (6) 
“Where the materialman had fur- 
nished no material for thirty days, 
and during the last twenty days of 
that time “the building was occupied 
by the owner, and in the meanwhile 
the contractor had returned material 
that was not used in the building, 
“and the materialman had notice of all 
these facts, he cannot extend the time 
for filing a lien by proof that he 
thereafter sent to such building, for 
the-contractor, forty cents’ worth of 
material, there being no showing 
that such material was necessary for 
or used in the building under the 
eriginal contract.” Valley Lumber, 
ete., Co. v. Nickerson, 13 Ida. 682, 691, 
93 P24, 

[b>] A mechanic’s lien once do- 
stroyed is not capable of revival in 
the absence of fraud or mistake, and 
hence the subsequent delivery of ma- 
_terials under the same original con- 
tract will not revive a lien for a prior 
debt which has once been destroyed. 
Westinghouse Air Brake Co. v. Kan- 
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sas City Southern R. Co., 137 Fed. 
26, 71 CCA 1 [rev 129 Fed. 455, 128 
Fed. 129]. 

69. U. S.—Follansbee Bank v. Fol- 
lansbee Lumber Co., 248 Fed. 645, 160 
CCA 545 (decided under West Vir- 
ginia statute); Central Trust Co. v. 
Chicago, etc., R. Co., 54 Fed, 598. 

Iowa.—Lee Canfield Lumber Co. v. 
Plelabe uals 184 Iowa 149, 168 NW 

Kan.—Badger Lumber Co. v. Park- 
eb 85 Kan, 134, 116 P 242, 35 LRANS 

Mass.—O’Driscoll v. Bradford, 171 
Mass. 231, 50 NE 628. 

Minn.—Guy T. Bisbee Co. v. Gran- 
ite Panky Inv. Co., 159 Minn. 442, 199 
NW 1 

N. Y—-McLean v. Sanford, 26 App. 
Div. 608, 51 NYS 678; Kelly v. Wil- 
liam J., Merritt—Co., -68 NYS 1774; 
Duffy v. Baker, 17 AbbNCas 357. 

Or.—Inman v. Henderson, 29 Or. 
LLG Soy ey SOO. 

Pa.—Fay v. Ice Co., 19 Pa. Dist. 93. 

Tenn.—Wood v. Haney, (Ch.) 41 
SW 1072. 

N. W. Terr.—Kilbourne v. McEwan, 
6 WestLR 562. 

70. Renney v. Dempster, 2 OntwWN 
1303, 19 OntWR 644. 

{a] Thus (1) the furnishing of 
materials after the completion of 
the building, and not to be used in 
the building, will not keep the lien 
alive where it was the outcome of a 
scheme between the parties in bad 
faith to obtain an advantage at the 
expense of other persons. Renney v. 
Dempster, 2 OntWN 1303, 19 OntWR 
644. (2) The furnishing of additional 
material ordered by the owner for 
the express purpose of reviving the 
right to a lien cannot extend the time 
for filing the claim as against a mort- 
gagee who was not a party to the 
transaction. Ininan v, Henderson, 29 
Or. 116, 45 P 300. 

71. Ill—Schaller-Hoerr Co. v. Gen- 
tile, 153 Ill. A, 458. 

Me.—Hahnel v. Warren, 123 Me. 
422, 123 A 420. 

Oh.—Koblitz vy. Arnold, ‘22 Oh. Cir. 
Cty Ne Si 430. 

Or.—Fudge v. Gilger, 68 Or. 134, 
136 P_ 876. 

B. C.—lLawrence v. Landsberg, 14 
WestLR 477. 


72. 'Koblitz v. Arnold, 22. Oh, Cir. 
Ct. -N. .S.,.410. 
{a] Order of contractor.—After 


the owner has accepted the fixtures 
and machinery contracted for as fully 
completed and has for more than four 
months been in the possession there- 
of, the contractor ceases to be the 
agent of the owner in the absence of 
an objection by the latter that the 
contract has not been completed, and 
cannot order additional materials 
that may be made the basis for an 
extension of the time in which the 
subcontractor may file a lien for the 
original work and materials fur- 
nished by him. .Sulzer-Vogt Mach. 
Co..v. Rushville Water Co., 160 Ind. 
202, 65 NE 583. 

73. Schaller-Hoerr Co. vy. Gentile, 
153 Ill. A. 458; Hahnel v. Warren, 123 
Me. 422, 123 ‘A 420. 

74. Koblitz vy. Arnold, .22 Oh. Cir. 
Chea Ss 410. 

75. Hubbard v. Jurian, 47 Cal. A. 
548, 190 P 1052; Schade y. Alton, 61 
Or. 187, 121 P 898 (uncovering sewer 
pipe in order that a city inspector 
might’ examine it). 

[a] Repairs.—(1) Work consisting 
of putting in two or three feet of 
sewer pipe so as to connect the house 


. Reed, 
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or the furnishing of labor is relied on to extend 
the time for filing a lien for materials.” 
gratuitously performed cannot have the effect of 
extending the time for filing a lien for what was 
done or furnished under a contract,’® nor can a ma- 
terialman extend the time for filing his lien claim 
by gratuitously replacing defective articles previ- 
ously furnished and charged for.7® It has been held 
in some cases that extra work done or additional 


Thus labor 


with a sewer in the street has been 
held to be mere work of repair, and 
not work of original construction so 
as to create a new period of limita- 
tions for the filing of mechanics’ 
liens. Crane Co. v. Ellis, 58 Or. 299, 
114 P 475. (2) “Such trifling things 
as the fastening of an electrical 
switch or the placing of a pipe 
through a wall should not be re- 
garded as incidents in the completion 
of a building, but as repairs.” Sarchet 
v. Legg, 60 Or. 218, 218, 118 P 203. 

{[b] Work done in protecting the 
property from deterioration, as dis- 
tinguished from improving it con-: 
structively, and not done under the 
eontract nor by the contractor, is 
properly disregarded in determining 
when work on the building ceased. 
Hubbard v. Jurian, 47 Cal. A. 543, 
190 P 1052 (painting window panels, 
under direction of architect, to pro- 
tect them from cracking in the sun), 

76. Mine, etc. Supply Co. v. Kuen- 
zel Process Smelter Co., 56 Colo. 326, 
138 P 81; Gem State Lumber Co. v. 
Witty, 37 Ida. 489, 217 P 1027. 

77. A. Leschen, etc., Rope Co. v. 
Moser, (Tex.. Civ. A.) 159 SW 1018. 

{a} Accrual of indebtedness.—(1) 
The furnishing of labor after the last 
material is delivered does not extend 
the time of the accrual of indebted- 
ness for material furnished (A. Le- 
schen, etc., Rope Co. v. Moser, (Tex. 
Civ, aay 159 SW 1018), (2) under a 
statute requiring the filing of a claim 
within a specified time after the ac- 
crual of the indebtedness (see supra 
§ 221), (8) and providing that, in 
the case of materials, the indebted- 
ness shall be deemed to have accrued 
at the date of the last delivery of 
material (see supra § 221) 

Labor gratuitously fuvnishea see 
infra note RS"ladk 

78. . J. White Lumber Co. v. Ful- 
ton, +16 “Kan. 694, 229 P 868; Hahnel 
v. Warren, 123 Me. 422, 123 A 420; 
Hartley v. Richardson, 91 Me. 424, 40 
A 3386; Case v. Bohanski, 163 NYS 
772; Friedman v. Lowenstein, 135 
NYS 569; King v. Cleveland Ship- 
Bldg. Co., 50 Oh. St. 320, 34 NE 436. 

[a] Contract for materials only.— 
Where the original contract is only 
for the sale of fixtures, the installa- 
tion, or superintendence of the in- 
stallation, of the fixtures must be re- 
garded either as a purely voluntary 
act not founded on any consideration 
or as done under a Separate contract, 
and, in either case, it is ineffective to 
extend the time for filing a lien for 
the materials. Trussed Concrete 
Steel Co. v. York Bridge Co., 42 Pa. 
Cor 45p ( ; 

79. Mo.—J. F. Meyer Mfg. Co. v. 
Sellers, 192 Mo. A. 489, 182 SW 789, 
R. J. Schwab, .etc., Co. v. Frieze, 107 
Mo. A; 553, 81 SW 1174. 

Nebr.—H. F. Cady Lumber Co. y. 
90. Nebr.. 298, 133 NW -424; 
Ashford v. Iowa, etc., Lumber Co., 81 
Nebr. 561, 116 NW 272; Congdon vy. 
Kendall, 53 Nebr. 282, 73 NW. 659. 

Okl.—Jones v. Balsley, 27 Okl. 220, 
Ti P’ 942. 

Tenn.—Voigtman v. Southern R. 
Co., 123: Tenn. 452, 131 SW 982, Ann 
Cas1912C 211. 

Wis.—Brown, etc., 
Wis. 1,.73 NW. 561. 
: Man.—Brown v. Dunhill, 25 Man. 
546. 

{a] New material unsuitable.— 
The time for filing a claim for len 
is not extended by sending new ma- 
terial to replace alleged defective ma- 
terial formerly delivered and used in 


Co. v. ‘Trane, 98 
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materials furnished at the request of the owner 
after the full completion of the original contract 
may extend the time for filing a lien claim for 
all the work;*° but in other cases the contrary is 
held.§1 The question whether the work done is suffi- 
cient to extend the time for filing the lien does not 
arise where the work is done by a person other 
than claimant,®? and the statute requires the filing 
of the claim within a specified period of time after 
claimant has ceased to labor or furnish materials.** 

[§ 240] (b) In Performance of Contract.*¢ Where, 
even after the contract is substantially completed, 
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claimant does further work or furnishes further 


a completed building, where the new 
material is not suited for the purpose 
and is rejected. Snitzler v. Filer, 135 


Ill. A. 61 

80. Johns vy. Bolton, 12 Pa. 339. 

[a] Continuance on job by re- 
quest.— Where after the original con- 
tract is completed claimant, at the 
owner’s request, continues on the job 
and furnishes extra labor and mate- 
rial, the time for filing the claim does 
not begin to run until all is finished. 
New England Engineering Co. v. Oak- 
wood St. R. Co., 75 Fed. 162. Com- 
pare Caldwell v. Winder, 30 F. Cas. 
No. 18,245, 2 Hayw. & H. 24 [rev on 
other grounds 14 How. 434, 14 L. ed. 
487] (under Act Congr. March 2, 
1833 [4 St. at L. 659], no extra work 
not completed within the statutory 
period preceding the filing of the 
claim was covered by the lien). 

81. Schulenburg v. Vrooman, 7 Mo. 
Acai: 

{a] The doing of 
work by a contractor, on request 
after the original work has been 
done, does not enlarge the time al- 
lowed for the filing of a lien after 
completion of his contract. Fay v. 
Huhlker, 1 Misc. 321, 20 NYS 671. 

New contract after completion of 
original contract see supra § 237. 

.82. Valley Lumber, etc. Co. v. 
Nickerson, 13 Ida. 682, 93 P 24. See 
H. W. Johns-Manville Co. v. Allen, 
37 Ida. 153, 215 P 840 (discussing the 
point and stressing the fact that 
plaintiff’s claim was in no way re- 
lated to the work claimed to extend 
the lien). 

{aj]. Completion of building by 
owner.—(1) Under some statutes the 
subsequent completion of the build- 
ing by the owner after thirty days’ 
cessation from labor thereon by the 
contractor does not operate as an ex- 
tension of time for filing liens. Hub- 
bard y. Jurian, 35 Cal. A. 757, 170 P 
1093. (2) Cessation of labor for 
thirty days as constructive comple- 
tion see supra § 224. 

‘83. See supra § 228. 

84. Cross references: 

Contract to repair ean see, caused by 

others see infra § 24 
Entire and _ separate Benn ofp see 
supra §§ 235-237. 

85. U. S.—In re Abbott-Gample 
Co.,. 195 Fed. 465, 115. CCA 367 (de- 
cided under New York statute); 
Pusey v. Pennsylvania Paper Mills, 


independent 


173 Fed. 634 [aff 185 Fed. 481, 107 
CCA 581]. 
Ark.—Ferguson Lumber Co. v. 


Scriber, 162 Ark. 349, 258 SW 353. 

Conn.—Nichols vy. Culver, 51 Conn. 
ele 

Ind.—Kessler v. Grocers’ Chemical 
Works, 62 Ind. A. 377, 113 NE 317; 
“Home Brewing Co. v. Johnson, 41 
Ind. A. 44, 83 NE 358. 

Mass.—Hubbard v. Brown, 8 Allen 
590. 

N. J.—Federal Trust Co. v. Gui- 
gues, 76 N. J. Eq. 495, 74 A 652. 

Pa.—Parrish’s App., 83 Pa. 111. 

Alta.—Dominion Radiator Co., Ltd. 
v. Payne, 11 Alta. L. 532; Clarke v. 
Moore, 1 Alta. L. 49; Foster v. Brock- 
Vy ca 22 DomLR 38, 8 WestWkly 
464. 

Ont.—Benson v. Smith, 37 Ont. L. 


257, 10 OntWN 272, 31 DomLR 416. 

{a] Work and materials held to be 
within particular contracts so as to 
extend the time for filing the lien: 
(1) An alteration made necessary by 
a mistake of the draftsman. Par- 
rish’s App.,,86 Pa, 111." )(2))_. A deliv- 
ery of plate glass, sent to replace 
glass broken on a former shipment. 
Cruz v. Texas Glass, etc., Co., (Tex. 
Civ. A.) 199 SW 819. (8) The clean- 
ing up of the débris on the comple- 
tion of the building. Foster v. 
Brocklebank, (Alta.) 22 DomLR 38, 8 
WestWkly 464. (4) The doing of ad- 
ditional work and the putting in of 
new and additional appliances in an 
attempt to bring a mill up to the 
capacity contemplated. Pusey. v. 
Pennsylvania Paper Mills, 173 Fed. 
634 [aff 185 Fed. 481, 107 CCA 581]. 
(5) The making of alterations in a 
heating plant for the purpose of in- 
creasing its efficiency so that it would 
heat the building in accordance with 
the terms of the guaranty given by 
plaintiffs. Whimster v. Crow’s Nest 
Pass Coal Co., (B. C.) 18 WestLR 621. 

[b] Matters within the duties of 
architect.—(1) Where an architect 
visited the premises on which a 
building he was supervising was be- 
ing erected to take care of the place, 
see that things were safe, and, if 
anyone was working, to serve notice 
on the contractors to finish their 
work, such actS were within his 
duties as architect and were sufficient 
to start a new period for filing his 
lien. Federal Trust Co. v. Guigues, 
76 N. J. Eq. 495, 74 A 652. (2) Where 
architects, after their discharge, for- 
warded to the employer a bill of a 
third person for work, accompanied 
by a certificate of payment, and the 
employer acted on the bill and certifi- 
cate by paying the bill, such trans- 
action was an item of service by 
the architects, and a notice of lien 
filed by them within four months 
thereafter was in time. Higgins v. 
G. Piel Co., Inc., 208 App. Div. 729, 
202 NYS 874. 

86. Conn.—Nichols v. Culver, 51 
Conn. Lit. 

Ind.—Hartzell v. -Pranger, (A.) 112 
NE 530. 

Me.—Delano Mill Co. 
123 Me. 408, 123 A 417. 

Mass.—D. L. Billings Co. v. Brand, 
187 Mass. 417, 73 NE 637; Turner v. 
Wentworth, 119 Mass. 459; Hubbard 
v. Brown, 8 Allen 590. 

N. Y.—Colon v. Smith, 226 N. Y. 
101, 135 NE 78 [rev 178 App. Div. 100, 
165 NYS 165]; Colon v. Hassenpfiug, 
197 App. Div. 522, 189 NYS 206 [aff 


v. Warren, 


2338 N. Y. 670 mem, 135 NE 963 
mem]. 

Wash.—Rieflin  v. Grafton, 63 
Wash. 387, 115 P 851. 

Alta.—Clarke v. Moore, 1 Alta. L. 


49; Foster v. Brocklebank, 22 DomLR 
38, 8 WestWkly 464. 

Man.—Steinman v. Koscuk, 4 West 
LR 514. 

[a] Oversight.—The delivery of 
the last materials necessary to com- 
plete the contract starts the run- 
ning of the statutory period, where, 
through mistake or oversight, such 
materials had not. previously been 
delivered. Delano Mill Co. v. Warren, 
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material which is. necessary for the proper per- 
formance of his contract,®* and this is done in good © 
faith,*° at the request of the owner®? or his agent®® 
or architect, 89 or in the case of a subcontractor at 
the request ‘of the contractor,®° or for the purpose 
of fully completing the contract,®! and not merely 
for the purpose of fixing a later date from which to 
compute the time for filing the lien claim or state- 
ment,®? or as a gratuity or act of friendly accommo- 
dation,®*® the period for filing the lien will run from 
the doing of such work or the furnishing of such 
materials, regardless of the value thereof,®* at least 


, 


123 Me. 408, 123 A 417. 

87. Peck v. Brush, 90 Conn. 651, 
98 A 561; Nichols v. Culver, 51 Conn. 
177; Hartzell v. Pranger, (Ind. A.) 
112 NE 530; Denniston,. etc., ‘Co. v. 
Howell, (Iowa) 179 NW 179; Osten 
v. Curtis, 133 Wash. 360, 233° P 643. 

[a] Application of rule.—Where a 
contractor, with the consent and by 
the direction of the owner, removed 
part of the boiler of a heating plant 
in order to better the plant and 
make it operatesmore satisfactorily, 
the removal will be considered the 
last work, and notice of lien may be 
filed within sixty days thereafter. 
Hartzell y. Pranger, (Ind. A.) 112 
NE 530. 

{b] Extra work done as substitute 
for work included in: contract.— 
Where work done under a contract is 
substantially finished and accepted 
more than six months before filing a 
mechanic’s lien, if extra work is 
thereafter done under an agreement 
with the owner that it shall be done 
under the original contract, and no 
additional compensation is to be al- 
lowed therefor, the time for filing the 
lien will be extended. McKelvey v. 
Jarvis, 87 Pa. 414. 

88. Curtis v. McCarthy, 53 Colo. 
284,:125 P 109. 

89. Christopher, etc., Architectural 
Iron, ete., Co. v. E. Jt Steininger 
oe. Co., 200 Mo. A. 33, 205 SW 
78. 

90. Farnham v. Richardson, 91 Me. 
559, 40 A 553; Foster v. Brocklebank, 
(Alta.) 22 DomLR 38, 8 WestWkly 


464, 
91. Turner -v. Wentworth, 119 
Mass. 459; Hubbard v. Brown, 8 


Allen (Mass.) 590; Steinman v. Kos- 
cuk, (Man.) 4 WestLR 514; Benson 
y. Smith, 37 Ont. L. 257, 10 OntWN 
272, 31 DomLR 416. 

92. U. S.—Continental, etc., Trust, 
ete., Bank v. North Platte Valley Irr. 
Co., 219 Fed. 438, 185 CCA 150 (de- 
cided under Wyoming Statute). 

Iowa.—A. E. Shorthill Coy: tna 
Indemn. Co., 124 NW 613. 

Mass.— D. L. Billings Co. v. Brand, 
187 Mass. 417, 73 NE 6387; Turner 
v. Wentworth, 119 Mass. 459. 

Mo.—Badger Lumber Co. v. W. F. 
Lyons Ice, ete., Co., 174 Mo. A. 414, 
160 SW 49. 

Wash.—Rieflin v. 63 
Wash. 387, 115 P 8651. 

Man.—Steinman v. Koscuk, 4 West. 
LR 514. 

98. Delano Mill Co. v. Warren, 123 
Me. 408, 123 A 417; Farnham vy. Rich- 
ardson, 91 Me. 559, 40 A 553 [dist 
Cole v. Clark, 85 Me. 336,:27 A 186, 
21 LRA 714). 

94. Ark.—Ferguson Lumber Co. v. 
Scriber, 162 Ark. 349, 258 SW 353. 

Me.—Delano Mill Co. v. Warren, 
123 Me. 408, 123 A 417; Farnham vy. 
Richardson, 91 Me. 559, 40 A 553. 

Mass.—McLean v. Wiley, 176 Mass. 
233, 57 NE 347; Miller v. Wilkinson, 
167 Mass. 136, 44 NE 1083; Monaghan 
v. Putney, 161 Mass. 338, 837 NE i 

Man.—Brynjolfson v. Oddson, ° 
Man. 390, 32 DomLR 270, 19174 
1 WestWkly 1000. 

Ont.—Hurst v. Morris, 32 Ont. L. 
346, 7 OntWN 370. 

“Tt is undoubtedly true that the 


Graf ton, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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where there are no intervening rights.% 
where the owner or his authorized agent claims that 
certain details of the work are not according to the 
contract or not satisfactory, and they are accord- 
ingly changed or set right by claimant, the lien is 
in time if filed within the statutory period after 
such changes are made or such additional work 
is done,®*® the owner being estopped, in such ease, 
from subsequently claiming that the contract was 
completed before the doing of the additional work 
or the furnishing of the additional materials de- 
manded by him under the contract.” 

[§ 241] (c) To Meet Requirements of Public Au- 
The statutory period may be computed 
from the time additional work is done to meet the 
requirements of the public authorities,®® although in 
so holding the courts do not always place their de- 


thorities. 


elsions on the same grounds.°® 


[§ 242] (d) To Repair Damage Caused by Other 
Where, after claimant’s work is done, 
certain damage is caused by workmen engaged in 


Persons. 


trifling character of the labor last 
performed or material last furnished 
may often throw more or less light 
upon the question, whether the serv- 
ice was at the time intended to be 
gratuitous and was only afterwards 
relied upon to save a lien which 
would otherwise have expired, or not. 
But... wedo not think that his lien 
depends at all upon the amount or 
value of the material last furnished, 
provided all the other conditions 
necessary to the maintenance of the 
lien exist.” Farnham vy. Richardson, 
91 Me. 559, 565, 40 A 5538. 

[a] Work held not trivial or in- 
consequential: (1) Work of the value 
of twenty dollars, consisting of put- 
ting kick plates and brass on the 
doors of a building. Matot v. Barn- 
heisei, 212 Ill. A. 489. (2) Four hours’ 
work by two men in connecting a 
kitchen range, under a contract to 
do the plumbing, gas fitting, and 
metal work for the house. Federal 
Ista COW Wi Guigues, 16" N. J. Ha: 
49574 VAS 6525 

95. Nichols y. eulver 
177; Badger Lumber Co. : 
Lyons Ice, ete., Co., 174 Mo. 
160 SW 49. 


A. 


96. Colo.—Stidger v. McPhee, 15 
Colo. ‘A. 252, 62 P 332. 

Hawaii—Lucas vy. Hustace, 21 
Hawaii 119. 

Mass.—Thurston v. Blunt, 216 
Mass. 264, 103 NE 478. 

N. Y.—Colon vy. Hassenpflug, 197 


App. Div. 522, 189 NYS 206 [aff 233 
N. Y. 670 mem, 135 NE 963 mem]. 

Wash.—Rieflin v. Grafton, 63 Wash. 
387, 389, 115 P 851 [cit Cyc and dist 
Ellsworth v. Layton, 37 Wash. 340, 
79 P 947). 

Compare New York Slate Works v. 
H. Krantz Mfg. Co., 217 Fed. 587, 588 
(“The work was completed and ac- 
cepted, if it was, in fact, completed, 
when turned over to the contracting 
party, and the subsequent demand to 
make good some shortcoming cannot 
(in the absence of proof that the 
work was incomplete until inspection 
and acceptance) extend the date from 
which the statute runs’). 

97. McIntyre v. Trautner, 63 Cal. 
429; Hubbard v. Lee, 10 Cal. A. 477, 
102 P 528; W. P. Nelson Co. v. Weyl, 
71 Ind. A. 674, 125 NE 466; Frederick 
County Nat. Bank v. Dunn, 125 Md. 
892, 397, 93 A 984; Minneapolis Trust 
Co. v. Great Northern R. Co., 74 Minn. 
rey 76 NW 953, 81 Minn. 28, 83 NW 
463. 

“Where the owner insists that a 
building is not completed and that 
he will.not accept it, owing to some 
imperfection, he is estopped there- 
after from denying that the building 
was completed prior to the date of 
correcting such imperfection.” Fred- 
erick County Nat. Bank vy. Dunn, 
supra. 
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Thus, 


and subsequent 


ment°—a,. 
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other work on the same improvement, and he is un- 
der no obligation to make good, the repairing of 
the damage cannot be considered the last item of 
work done under the contract;+ and even though 
the contract for a particular class of work, such as 
slating or plastering, may expressly” or by custom? 
include the making of repairs necessitated by other 


work on the building, nevertheless 


the making of repairs by claimant may not extend 
the time for filing his hen under the circumstances 
of the particular case.* 

[§ 243] 9. Form and Contents of Claim or State- 
General Rules—(1) Compliance with 
Statutory Requirements.°® 
ment must comply with the statutory requirements.” 
According to the weight of authority the validity 
of the claim, notice, or statement depends upon a 


A claim, notice, or state- 


substantial compliance with the statutory provi- 


slons.® 


98. Winer v. Rosen, 231 Mass. 418, 
Pe NE 79; Bruns v. Braun, 35 Mo. A. 
Bele 

99. See cases infra this note. 

[a] Thus (1) in one case it was 
held that the work required by the 
public authorities was within the 
contract. Winer v. Rosen, 231 Mass. 
418, 121 NE 79. (2) In another case 
it was held that the work required 
was in place of work provided for in 
the original contract. Bruns “vy. 
Braun, 35 Mo. A. 337. 

1. In re Abbott-Gamble Co., 195 
Fed. 465, 115 CCA 367 (decided under 
New York statute). 

2. Sherritt v. McCallum, (B. C.) 12 
WestLR 637. 

3. Bernsdorf v. pare way at Oh. 
Cir, Cty 33:6) Ohe Cire Dec: 

4 See cases infra this motes 

[a]. Thus the time for filing was 
not extended where: (1) Claimant at- 
tempted, against the instructions of 
the owner, to do some “fixing up.” 
Sherritt v. McCallum, (B. C.) 12 West 
LR 687. (2) After the work was 
substantially completed the owner 
took possession of the building and 
caused the only defect which he then 
observed to be repaired at his own 
expense, and several months thereaf- 
ter, claimants, without the knowl- 
edge, authority, or consent of the 
owner, undertook to perform the final 
repairs which they then found to be 


necessary. Koblitz v. Arnold, 22 Oh. 
Cir. Ct. N. S. 410. 
5. Variance between claim or 


statement and pleading or proof see 
infra §§ 639, 640. 

6. Statutes reauiring certain mat- 
ters to be stated see infra § 244. 

7. U. S.—Withrow Lumber Co. v. 
Glasgow Inv. Co., 101 Fed. 8638, 42 
CCA 61; In re Emslie, 98 Fed. 716. 

Cal.—Madera Flume, etc., Co. v. 
Kendall, 120 Cal. 182, 52 P 304, 65 
AmSR 177; Santa Monica Lumber, 
my COsiVe “Here; 119)-Calke3'7 6551) .P 
555; Corbett v. Chambers, 109 Cal. 
178, 41 P 873; Wagner v. Hansen, 
LOS sCalr 104; 37 P 195; Davies-Hen- 
derson Lumber Co. v. Gottschalk, 81 
Cal. 641, 22 P 860; Hooper v. Flood, 
54 Cal. 218; Phelps v. Maxwell’s 
Creek Gold Min. Co., 49 Cal. 336; 
Wood v. Wrede, 46 Cal. 687; Acme 
Lumber Co. v. Wessling, 19 Cal. A. 
406, 126 P 167. 

Colo.—Mouat Lumber, etc.,; Co. y. 
Freeman, 7 Colo. A. 152, 42 P 1040; 
Sayre-Newton Lumber Co. v. Denver 
Union Bank, 6 Colo. A. 541, 41 P 844. 

Conn.—Westland v. Goodman, 47 
Conn. 83. 

Ill.—Campbell v. Jacobson, 145 Ill. 
$89, 34 NE 39 [aff 46 Ill. A. 287]; 
May, ete., Brick Co. v. General En- 
gineering Co., 76 Ill. A. 380 [aff 180 
Tll. 535, 54 NE 638]. 

Kan.—Martin v. Burns, 54 Kan. 641, 
39 P 177; Blattner vy. Wadleigh, 48 


Thus it is generally held that the notice, 
claim, or statement must comply substantially with 
all the requirements of the statute.® 


However, under 


Kan. 290, 29 P 165. 

Minn.—Merriman v. Bartlett, 34 
Minn. 524, 26 NW 728; Keller v. 
Houlihan, 32 Minn. 486, 21 NW 729. 

Mo.—Simmons v. Carrier, 60 Mo. 
581; McWilliams v. Allan, 45 Mo. 573. 

N. M.—Post v. Miles, q N. M. 317, 


34 P 586; Hogegs v. Spiegelberg, 3 


N. M. 228, 5 P 529. 

N. Y.—Levin v. Hessberg, 185 App. 
Div. 155, 119 NYS 1021; Foster’ v2 
Schneider, 50 Hun 151, 3 NYS 875; 


Dart v. Fitch, 23 Hun 361; Close v. 
Clark. 1s Daly 91, 9 NYS 538; Mc- 
Laughlin v. Page, 14 Daly 274, 8 NYSt 
367; Brandt v. Verdon, 18 NYS,119 
‘Laff 137 N. Y. 616 mem, 33 NE 745 
mem]; Schillinger Fire-Proof Cement, 
ete; ‘Cont v.c Arnottr (149 GN YiS=acG: 
Luscher.v. Morris, 18 AbbNCas 67. 
N. €.—Wray v..Hanris, (7 No Chiit. 
Okl.—Blanshard v. Schwartz, 7 Okl, 

54 P 308. 

Or.—Smith v. Wilkins, 48 P 708; 
Dillon v. Hart, 25 Or. 49, 34 P 817; 
Pilz v. Killingsworth, 20 Or. 432, 26 
P 305; 

Pa.—Wharton v. Real Estate Inv. 
Co., 180 Pa. 168, 36 A 725, 57 AmSR 
629; Short v. Ames, 121 Pa. 530, 15 
aed 607; Nolan vy. Warren, 11 Pa. Dist. 

Utah.—Morrison, ete; -‘Coyev.. WaAl= 
ard 17 Utah 306, 53 P 882, 70 AmSR 


Va.—Gilman v. Ryan, 95 Va. 494, 28 
SE 875. 

Wash.—Warren v. Quade, 3- Wash. 
R50, 29 «P3827. 

W. Va.—Mayes v. Ruffners, 8 W. 
Va. 384. 

Ont.—Wallis v. Skain, 21 Ont. 532. 

Que.—La Banque d’Hochelaga. vy. 
Stevenson, 9 Que. Q. B. 282. 

[a] Claims, notices, or statements 
held sufficient to comply with statu- 
tory requirements.—Sweet v. Fresno 
Hotel Co., 174'Cal. 789, 164 P 788, 
AnnCas1918D 346; Brown yv. Walker, 
100 Kan. 542, 164 P 1092 [reh den 
101 Kan. 293, 166 P 873]; Benson vy, 
Wilkinson, 142 La. 2738, 76 S 711; 
Berkshire Lumber Co. vy. J. S. Chick 


23, 


Inv. Co., 170 Mo. A. 1, 155 SW 904: 
Schultz v. Teichman Engineering, 
etc., Co., 79 Misc. 357, 140 NYS 429; 


Parker v. Walker, 48 Okl. 705, 150 P 
690, 10 ALR 1022; Humphreville v. 
Engle, 28 Pa. Dist. 1019; H. C. ao 
rens Lumber Co. v. Lager, 26 S. 
160, 128 NW 698, AnnCasi1913A i138 
(strict compliance). 

8 Waters v. Goldberg, 124 App. 
Div. 511, 108 NYS 992. And see cases 
infra notes 9, 13. 

9. . S.—Russell v. Hayner, 130 
Fed. 90, 64 CCA 424. 

Cal.—Wagner v. Hansen, 103 Cal. 

43 Mont, 
477, 117 P. 89, 92 [eit Cyc]. 
| N. Y.—Flaum v. -Picarreto, 226 N. 


104, 37 P 195. 
Mont.—Wertz v. Lamb, 
Y. 468, 123 NE 739; Toop v. Smith, 


206 [40 C.J.] 


a few statutes a failure to comply substantially 
therewith does not invalidate the lien,’° unless preju- 
dice has resulted therefrom! and then only to the 
On the other hand, a 
substantial compliance with the statutory require- 
ments is sufficient,!* especially where nobody has 
been misled to his prejudice, as is usually the case 
where only the rights of the owner or the original 
parties to the contract are involved.’® It is some- 
times held that less strictness of compliance with 
the statutory requirements is required as against 
the owner?® or a purchaser pendente lite!’ than as 


extent of such prejudice.’” 


181 N. Y. 283; 73 NE 1113, 34 NYCiv 
Proc 21 [aff 87 App. Div. 241, 84 NYS 
326, and rearg den 182 N. Y. 509 mem, 
714 NE 1126 mem]; Armstrong’ v. 
Chisolm, 100 App. Div. 440, 91. NYS 
693; New Jersey Steel, etc. Co. Vv. 
Robinson, 85° App. Div. 512, 83 NYS 
450 [aff 178 N. Y. 632 mem, 71 NE 
1134 mem]; McKinney v. White, 15 
App. Div. 423, 44 NYS 561 [aff 162 N. 
Y. 601 mem, 57 NE 1116 mem]; Weiss 
v. Kenney, 59 Misc. 279, 280, 112 NYS 
287. 

Okl.—Ferguson v. Stephenson- 
Brown Lumber Co., 14 Okl. 148, 77 P 
184; Blanshard vy. Schwartz, 7 Okl. 23, 
54 -P 308. 

Pa.—Wolf v. Keeley, 23 Pa. Co. 408. 

“The law is well settled that, to 
entitle a claimant under the Me- 

. chanic’s Lien Law to the benefit of 
the statute, the notice of lien must 
comply substantially with all its re- 
quirements, and if there is not such 
a compliance no lien is acquired.” 
Weiss v. Kenney, supra. 

“A mechaniec’s lien never comes 
into existence unless the notice upon 
which it is founded substantially 
complies with the statute which au- 
thorizes the creation of such _ liens.” 
Flaum -v. Picarreto, 226 N. Y. 468, 
474, 123 NE 739. 

Statutes specifying matters to be 
stated see infra § 244. 

16. -Robock v. Peters, 13 Man. 124; 
Barrington v. Martin, 16 Ont. L. 635, 
12 OntWR 324; Manitoba Bridge, etc., 
Works, Ltd. v. Gillespie, 7 Sask. L. 
208, 20 DomLR 524, 29 WestLR 394. 

11. Robock v. Peters, 13 Man. 124; 
Barrington v. Martin, 16 Ont. L. 635, 
12 OntWR 324; Manitoba Bridge, etc., 
Works, Ltd. v. Gillespie, 7 Sask. L. 
208, 20 DomLR 524, 29 WestLR 394. 


[a] ™ of “prejudiced.”— 
The word “prejudiced,” as used in 
such a statute, must be taken to 


mean “unjustly made to. suffer,” 
Rendall, Mackay, Michie, Ltd. v. War- 
ren, (Alta.) 21 DomLR 801, 803, 8 
WestWkly 113. 

12. Robock vy. Peters, 13 Man. 124. 
um U. S—In re Emslie, 98 Fed. 
716. 

Cal.—Rauer v. Fay, 110 Cal. 361, 
42 P 902; Hagman v.. Williams, 88 
Cal. 146, 25 P 1111; Russ Lumber, 
etc., Co. v. Garrettson, 87 Cal. 589, 25 
P 747; Phelps v. Maxwell’s Creek 
Gold Min. Co., 49 Cal. 336; Wood v. 
Wrede, 46 Cal. 687. 

Colo.—Rico Reduction, ete, Co. v. 
Musgrave, 14 Colo. 79, 23 P 458; Can- 
non v. Williams, 14 Colo, 21, 23 P 
456. 

Ind.—Cline v. Indianapolis Mortar, 
ete., Co., 65 Ind. A. 383, 117 NE 509. 

Mo.—Banner Lumber Co. v. Robson, 
182 Mo. A. 611, 168 SW 244 [certiorari 
quashed 266 Mo. 595, 182 SW 743]; 
Towner v. Remick, 19 Mo. A. 205. 

Nebr.—Drexel v. Richards, 50 Nebr. 
509, 70 NW 23. 

N. M.—Ford v. Springer Land 
Assoc., 8 N. M. 37, 41 P 541 [aff 168 
U. S. 513, 18 SCt 170, 42 L. ed. 562). 

N. Y.—Hurley v. Tucker, 128 App. 
Div. 580, 112 NYS 980 [aff 53 Misc. 
464, 105 NYS 162, and aff 198 N.Y. 
534 mem, 92 NE 1087 mem]; Weaver 
Hardware Co. v. Solomovitz, 98 Misc. 
413, 168 NYS 121; Schultz v. Teich- 
man Engineering, etc., \Co., 79 Misc. 
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erly be omitted, 


357, 140 NYS 429; Dunbar vy. Diem, 
9 NYWklyDig 231. 

Okl.—Cline vy. Pattin Bros, Co., 56 
Ok] 313, 156" P- 167) “Blanshard yve 
Schwartz, 7 Okl. 23,.54 P 303. 

Utah.—Morrison, ete., Co. v. Wil- 
me: 17 Utah 306, 53 P 832, 70 AmMSR 

4, 

Vt.—Baldwin v. Spear, 79 Vt. 43, 64 
A 235) 

Va.—Taylor v.. Netherwood, 91 Va. 
88, 20 SE 888. 

Wash.—Johnston y. Harrington, 5 
Wash.-78, 31 P 316. 

W. Va.—Brown v.. Smith, 84 W. Va. 
429, 100 SE 279; Rainey v. Freeport 
Smokeless Coal, etc., Co., 58 W. Va. 
381, 52 SE 473; Grant v. Cumberland 
Valley Cement Co., 58 W. Va. 162, 
52 SE 36. 

Alta.—Scratch v. Anderson, 2 Alta. 
L. 109. [app dism,; 1LAlta., L. 55; 33 
DomLR 620, 16 WestLR 145, [1917] 
1 WestWkly 1340 (app dism 44 Can. 
S.Ce 86a: 

{a] Lien papers held substantially 
to comply with statute.—Bernstein v. 
Alcorn, 194 Iowa 1109, 190 NW 975; 
Kleinert v. Knoop, 147 Mich. 887, 110 
NW 941;.Cline v. Pattin Bros. Co., 56 
Ok], 313, 156 P 167; Baldwin v. Spear, 
79 Vt. 48, 64 A 235, 

Be Ill.—Schroth v. Black, 50 Ill. 
aK 


A 7 

Iowa.—Bissell v. Lewis, 56 Iowa 
Zo1,2-9. NW Ls 

Mo.—Brockmeier vy. Dette, 58 Mo. 
A. 607. 

Utah.—Culmer vy. Clift, 14 Utah 
286, 47 P 85. 


Wash.—Dearborn Fdy. Co. v. Au- 
gustine, 5 Wash. 67, 31 P 327. 

15.. McFadden v. Stark, 58 Ark. 7, 
22 SW 884; Anderson v. Seamans, 49 
Ark. 479, 5 SW 799; Murray v. Rap- 
ley, 30 Ark. 568; Midland R. Co. v. 
Wilcox, 122, Ind..; 84, 23 NB 5606; 
Neeley v. Searight, 113 Ind, 316, 15 
NE 598; Peck v. Hensley, 21 Ind. 344; 
Dearborn Fdy. Co. v. Augustine, 5 
Wash.:67, 31,P 327. 

16. Murray v. Rapley, 30 Ark. 568; 
Heiser v. Hamilton Mammoth Mines 
Go,,, 14:9, Ox, 40357223 Ps 785: 


§ 245 

17. Natural Carbon Paint Co. v. 
Fred Bredel Co., 193 Fed. 897, 114 
CCA 111 (decided under Illinois 
statute). 

18. Natural Carbon Paint Co. v. 
Fred Bredel Co., supra. 

19. Natural Carbon Paint Co. v. 


Fred Bredel Co., supra. 

20. La.—Wheelwright v. St. Louis, 
ra etce., Co,, 47 La, Ann. 533, 
Les 33, 


Minn.—McGlauflin v. Beeden, 41 
Minn. 408, 48 NW 86. 
Mo.—Banner Lumber Co. v. Rob- 


son, 182 Mo, A, 611, 168 SW 244 [cer- 
aS quashed 266 Mo. 595, 182 SW 
Pa.—Knelly v. Horwarth, 208 Pa. 
487, 57 A 957; Dearie v. Martin, 78 
Pa. 55; Smaltz v. Knott, 3 Grant 227; 
Este v. Pennsylvania R. Co., 13 Pa. 
Dist. 451. 

W. Va—U. S. Blowpipe Co. v. 
Spencer, 61° W. Va. 191, 56 SH 345; 
Grant v. Cumberland, Valley Cement 
Co., 58 W. Va. 162, 52 SE 36. 

[a] The account or affidavit must 
connect the lien claimant with the 


Construction of statement see infra, 


[§§ 243-244 


against a third person,!® such as a mortgagee.'® 

[§ 244] (2) Matters to Be Stated. : 
held that the claim, notice, account, affidavit, or 
statement should show on its face all the facts nec- 
essary to create and fix the lien;*° but there is au- 
thority to the eontrary.”? 
ters which the statute requires to be stated must 
be substantially set forth,?? regardless of the knowl- 
edge of the owner,”* the statute being mandatory 
in this respect.* 
the statute requires nothing to be stated may prop- 
25 but the fact that the claim states 


It has been 


At any rate all the mat- 


Conversely, matters as to which 


owner (1) whose property rights are 
sought to be affected, in respect of 
the work in the performance of which 
claimant has furnished labor or ma- 
terial. McGlauflin v. Beeden, 41 
Minn. 408, 43 NW 86. (2) It must 
show the relation of debtor and cred- 
itor between ‘claimant and the owner 
of some interest in the land. Lapham 
‘vs Ransford, 27-Oh.' Cir.’ Ct. "80s" 3) 
Contract or consent of owner see 
infra § 279. 


21. Red River Lumber Co. v. Chil- 
dren of Israel, 7 N. D. 46, 73 NW 203. 
22. U. S.—In re Emslie, 102 Fed. 
291, 42 CCA 350. 
Cal.— Russ Lumber, etc., Co. y. 
Garrettson, 87 Cal. 589, 25 P 747. 
Ill.— Orr, etce., Hardware Co. v. 
Needham Co., 51 Ill. A. 57. 
gee Naren v. Wulfing, 20 Mo. A, 
N. Y.—Mahley v. German Bank, 174 


IN. £¥.,. 499, . 6% NE. GILT Waters Vv; 
Goldberg, 124 App. Div. 511, 108 NYS 
992; Fogarty v. Wick, 8 Daly 166. 

N. D.—Red River Lumber Co. v. 
Children of Israel, 7 N. D. 46, 73 NW 
203 


Okl.—Blanshard v. 
Okl. 238, 54 P 303. 

Or.—Getty v. Ames, 30 Or. 578, 48 
P 355, 60 AmSR 835. 

Pa.—RNussell v. Bell, 44 Pa. 47; 
Collins v. Pennsylvania R. Co., 29 
Pa. Super. 547; Wolf Co. v. Pennsyl- 
vania R. Co., 29 Pa. Super. 439; Wolf 
v. Kelley, 23 Pa. Co. 4058. 

B. C.—Smith vy. McIntosh, 3 B. CG, 


26. 

[a] “Whe essential things are a 
just and true account of the demand 
due after allowing all credits and a 
correct description of the property 
to be charged with the lien.” H. C. 
Behrens Lumber Co. v. Lager, 26 S. 


Schwartz, 7 


D. 160, 168, 128 NW 698, AnnCas 
1913A 1128. 
[b] Statements held snuificient.— 


Various claims, notices, or state- 
ments have been held sufficient to 
comply, at least substantially, with 
particular statutes by setting forth 
the required matters (1) where they 
were duly verified and set forth the 
amount claimed, the names of claim- 
ant, owner, and employer or contrac- 
tor, and a description of the prop- 
erty to be charged with the lien 
(Cline v. Pattin Bros. Co., 56 Okl. 313, 
156 P 167) (2) together with the 
terms, time given, and conditions of 
the contract (Irvine v.. McDougall, 
4 Alaska 702; Sweet v. Fresno Hotel 
Co., 174 Cal. 789, 164 P 788,. AnnCas 
1918D 346) (3) an itemized or de- 
tailed statement of the labor per- 
formed or materials furnished 
(Parker v. Walker, 48 Okl. 705, 150 
P 690, 10 ALR 1022; Busse v. Canter, 
51 Pa. Super. 514), (4) and the dates 
on or between which the work was 
done or materials furnished (Busse 
v. Canter, supra). 

Particular matters to be stated see 
infra §§ 248-299. 

a3. U. S. Savings, ete. Co. v. 
Jones, 9 Wash. 434, 37 P 666; Fair- 
haven Land Co. v. Jordan, 5 Wash. 
729, 32 P 729) 


24. Crider v. McCafferty, 13 Pa. 
Dist. 638. 
25. U. S.—Springer Land Assoc: 


(ve Ford. 168.0. S..513,,.18 SCt 170; 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


bee hk on ab Die Ae Diao iy | 
ra ; \ 
Pie 


§§ 244-245] 


more than is required does not render it invalid,?¢ 
as unnecessary recitals or statements may be treated 


as mere surplusage.”7 - 


Where owner a married woman.*® 
vania in order that a mechanic’s lien claim may bind 
the estate of a married woman, it must show on its 
face every requisite to make it a valid claim against 
her.?® Her coverture must explicitly appear,?° and 
the claim must show that the work or material was 
necessary for the improvement or repair of her 


MECHANICS’ LIENS 


tion,33 


[40 C.J.] 207 


[§ 245] (8) Form, Completeness, and Construc- 
The lien statement is not required to be in 


any particular form.? While a statement following 


In Pennsy]l- 


separate estate,*' and that it was so applied.” 


2 L. ed. 562; Central Trust Co. ~v. 
Richmond, etc., R. Co., 54 Fed. 723. 

Cal. —Corbett v. Chambers, 109 Cal. 
178, 41 P 873, 

Colo.—Mouat Lumber, etc., Co. v. 
Freeman, 7 Colo. A. 152, 42 P 1040. 
a, v. Harris, 57 Ill. 

Ind.—Jeffersonville Water Supply 
Co. v. Riter, 146 Ind. 521, 45 NE 697; 
Adams v. Buhler, 131 Ind. 66, 30 NE 
883; Cline v. Indianapolis Mortar, 
ete., Co., 66: Ind. A. 383, 117 NE 509. 

Kan.—Brown Vv. Walker, 110 Kan. 
542, 164 P 1092 [reh den 101 Kan. 
293° 166 P 878). 

- Mo.—Twitchell v. Devens, 45 Mo. 
A...288, 

« Nev.—-Maynard v. 21 Nev. 
241, 29 P 1090. 

N. M.—Ford vy. Springer Land As- 
soc., 8 N. M. 37, 41 P 541 [aff 168 U. 
S. 513, 18: SCt 170, 42 L. ed. 562). 

N. Y.—Burkitt v. Harper, 79 N. Y. 
pe Hauptman v. Catlin, 20 N. Y. 


N. D.—Red River Lumber Co. v. 
Speak of Israel, 7 N. D. 46, 73 NW 


Okl.—Blanshard  v. 
‘Okl. 23, 54 P 3038. 

Or.—Christman v. Salway, 103 Or. 
666, 205 P 541; Allen vy. Elwert, 29 
Or. 428, 44 P 8238, 48 P 54. 

Tex.—Riter v. Houston Oil Refin- 
‘ing, etc., Co., 19 Tex. Civ. A. 516, 48 
SW 758. 

' Man.—Irwin v. Beynon, 4 Man. 10. 

“Tt is elementary law that nothing 
need be inserted in the lien statement 
which the statute'does not require.” 
Brown v. Walker, 100 Kan. 542, 545, 
164 P 1092. 

fa] Statute.—It is not necessary 
to make reference to the statute un- 
der which the lien is claimed. Barndt 
v. Parks, 103 Minn. 360, 115 NW 197; 
White v. Livingston, 69 App. Div. 
361, 75 NYS 466; Hawkins v. Boyden, 
25 R..1. 181, 55 A 324. 

{[b] Commencement and comple- 
tion of building.—(1) In the absence 
of any statutory requirement to that 
effect, it is not necessary for the 
claim to show that the building has 
been completed (Harmon vy. Ash- 
meéad, 68 Cal. 321, 9 P 188), (2) or the 
date when it was commenced (Gor- 
don v. Torrey, 15 N. J. Eq. 112, 82 
AmD 2738), (3) or completed (Slight 
v. Patton, 96 Cal, 384, 31 P 248). (4) 
In Delaware a contractor for a par- 
ticular portion of the work, as the 
painting and glazing, need not state 
the time when the building as a 
whole was begun and completed, but 
only when his portion was begun and 


A. 


Ivey, 


Schwartz, 7 


pataied France v. Woolston, 9 Del. 
[ce] Contiguity of lots.—The lien 


paper need not state that the im- 
provements were made on contiguous 
lots, or under one general contract, 
as that is a matter of pleading. 
Twitchell v. Devens, 45 Mo. A. 283 
{foll Bruce v. Hoos, 48 Mo. A. 161]. 

26. Ill.—Schroth v. Black, 50 Ill. 
A. 168. 

Towa.—Epeneter v. Montgomery 
County, 98 Iowa 159, 67 NW 93. 

Minn.—John Paul Lumber Co. v. 
Hormel, 61 Minn. 303, 63 NW 718. 

a Y/—Hauptman v. Catlin, 20 N. 
Yat cht. 


Pa.—Simpson. vy. Cameron, 3 Pa. 
Dist. 612. 
R. I.—-Murphy v. Guisti, 22 Reds 


588, 48 A 944. 

W. Va.—Brown v. Smith, 84 W. Va. 
429, 100 SE 279. 

Errors in unnecessary statements 
See infra § 246. 

27. Brown v. Walker, 100 Kan. 
542, 164 P 1092 [reh den 101 Kan. 293, 
UGG Par sioll | sear nata sy Vaurbarks.. L035 
Minn. 360, 115 NW 197; Berkshire 
Lumber Co. v._J. S. Chick-Inv. Co., 
170 Mo. A. 1, 155 SW 904; Way v. 
‘Cameron, 94 Nebr. 708, 144 NW 172. 
§ eeu Contract or consent see infra 

29. Loomis yv. Fry, 91 Pa. 396; 
Lloyd v. Hibbs, 81 Pa. 306. 

[a] It must appear from the 
record that the debt which is sought 
to be charged upon her separate 
estate is within the spirit and mean- 
ing of the statute. Schriffer  v. 


Saum, 81 Pa. 385; Dearie v. Martin, 
(USA SER 
[b] Since the Married Woman’s 


Act of 1887, a statement showing 
that the work was done and the ma- 
terials furnished for the improve- 
ment of the separate estate of a 
named married woman is sufficient, 
without other averments, to charge 
her property. Reece v. Haymaker, 
164 Pa. 575, 30 A 404 [aff 25 Pittsb 
LegJNS 74]. 

[ec] Claim held sufficient in au 
Teubner v. McGehee, 137 Pa. 
443, 20 A 623. 

30. 
25 A 806; Dearie v. Martin, 78. Pa. 58: 


Van Roden vy. Sterrett, 7 WkIlyNC} 
(Pa.) 196. 
[a] The coverture of the owner is| 


necessarily implied where the claim 
states that the materials were fur- 
nished ‘‘at her request and the re- 
quest of her said husband.” Kelly v. 
McGehee, 137 Pa. 443, 20 A 623. 

“S31. Wolfe .v. Oxnard, 152 Pa. 628, 
25 A 806; Loomis v. Fry, 91 Pa. 396; 
Kuhns v. Turney, 87 Pa. 497. 

32. Wolfe v. Oxnard, 152 Pa. 623, 
25 A 806; Kuhns v. Turney, 87 Pa. 
497; Schriffer v. Saum, 81 Pa. 385; 
Heugh v. Jones, 32 Pa. 432. Compare 
Shannon v. Broadbent, 2 Pa. Dist. 
220 (refusing, without discussion, to 
strike off the claim on the ground, 
among others, that it did not contain 
such an averment), 

33. Cross references: 
vanes lca ae of statutes see supra 
Statements in alternative see imtra 

§ 276. 

34. Kan.—Bethell v. Chicago Lum- 
DervCo-,, of kan. 2o0; liek Sicha 

Mont.—Crane, etc., Co. v. Baatz, 53 
Mont. 438, 164 P 533. 

N. M.—Ford v. Springer Land As- 
soc., 8 N. M. 37, 41 P 541 [aff 168 U. 
Sib13 13 SCt. 170-42, a wed.. 6621]: 
Hobbs v. Spiegelberg, 3 N. M. 222, 
bye p20: 

N. Y.—Dunbar v. Diem, 9 NYWkly 
Dig 231. 

Wash.—Johnston yv. Harrington, 5 
Wash, 73, 31 P, 316. 

[a] fhe preliminary notice to the 
owner, if properly filed and contain- 
ing all the statutory requisites, may 
serve the purpose of a claim for 
lien. Scott v. Christianson, 110 Wis. 
164, 85 NW 658. 

{[b] Affidavit—Where the paper 
filed contains all the matters required 
by statutes, it is not objectionable in 
that it is in the form of an affidavit 
instead of a notice of lien described 


Wolfe v. Oxnard, 152 Pa. 623, 


the language of the statute or a form provided by 
statute is sufficient,?> it is not necessary that the 
exact words of the statute should be used.?¢ 
least as against the owner,’ the lien will not be 
defeated because the claim or statement is awk- 
wardly and .inartistically drawn,** or because of 
merely technical objections.*? 


At 


The definiteness and 


in the statute. McFeron vy. Doyens, 
59- Or. 366, 116 P 1063. 

[ec] Forms set out.—Sickman v. 
Wolletty 31 \-Colo.1 58, <li ea ol LOe; 
Pheenix Iron Co. v. The Richmond, 
17 D. C. 180; Moore v. Parish, 163 Il]. 
93,545 "NE 573 [rev 58 Ill. A. 617]; 
Péck v. Hensley, 21 Ind. 344; Death- 
erage v. Woods, 37 Kan. 59, 14.P 474; 
Wescott v. Bunker, 83 Me. 499, 22 A 
388; Patrick v. Smith, 120 Mass. 510; 
O’Shea_ v. O’Shea, 9 faiMio wn Ae moods 
Hays v. Mercier, 22 Nebr. 656, 35 NW 
894; Maynard v. Ivey, 21 Nev. 241, 29 
a 1090; Riley v. Watson, 3 Hun 568, 
6 Thomps. S046 .93 Ls Cline v. Pattin 
Bros. \Go,,. .06,, OKL. 313, 156 P 167; 
Parker v. Walker, 48 Okl. 705, 150 P 
690, 10 ALR 1022; Ferguson v. 
Stephenson- Brown Lumber Co.ua14 
Okl. 148, 77 P 184; Allen v. Rowe, 19 
Or. 188, 23 P 901; ‘Kezartee v. Marks, 
15 .Or, 529, APH 22 407; Mercer Milling, 
etc., Co. v. Kreaps, 48 Pa. Super, 15 
McPherson v. Greenwell, 27 R. 178, 
61 A 175; Collins v. Snoke, 9 Wash. 
566, 38 Pp 161; Grant v. Cumberland 
Valley Cement Co., 58 W. Va. 162, 52 
SE 36; Truax v. Dixon, 17 Ont. 366. 

35. N. M.—¥Ford v. Springer Land 
Assoc., 8 N..M. 37, 41 P 541 [aff 168 
U.. S. 613,.18 SCt.170, 42 L. ed. 562]; 
pad v. Marshall, 6 N. M. 194, 27. P 
48 


N. Y.—Moore v. McLaughlin, 66 
Hun 133, 21.NYS 55. 
Qr.—Allen v. Rowe, 19 Or. 188, 23 


1 R901. 


Tex.—Riter v. Houston Oil Refin- 


| ing, SEOs Cox, 19. Tex. «Civ, .A..25:1.6; 48 


Sw 
Wash.—Harrington vy. Miller, 
Wash, 808, 31 P 325. 
[a] Even thon; other words 


would be more appropriate, an afii- 
davit which literally . follows the 
statutory form and which as a whole 
shows that the essential. require- 
ments of the statute had been com- 
plied with should not be- held insuffi- 
cient. Acme Lumber Co. v. Modern 
Constr. Co., 214 Mich. 357, 183 NW 


Mo.—Schroeder v. Mueller, 33 
Mo. A. 28. 

Mont.—Wertz v. Lamb, 43 Mont. 
7 iy Oa lp Uy Gn See SE ee Py We Onl 

N. M.—Hobbs v. Spiegelberg, 3 N. 
M. 222, 5 P 529. 

Or.— Ainslie v. Kohn, 16 Or. 363, 19 
Peon, 
A Pa.—Taylor v. Wittkamp, 13 Phila. 
dy 

37. Banner Lumber Co. v. Robson, 
182 Mo. A. 611, 168 SW 244 [certiorari 
quashed 266 Mo. 595, 182 SW 743). 


33. Ark.—Buckley v. Taylor, 51 
Ark. 302, 11 SW 281. 
lowa.—-Bernstein  v. Alcorn, 194 


Iowa 1109, 190 SW 975. 

Me. —Durling v. Gould, 83 Me. 134, 
21 A 833. 

Mo.—Miller vy. Faulk, 47 Mo. 262. 

Pa.—Kelly v. Brown, 20 Pa. 446. 

W. Va.—Grant v. Cumberland Val- 
ley. Cement Co., 58 W. Pa. 162, 52 
SE 36. 

Sask.—Monarch Lumber Co. v. Gar- 
rison, 4 Sask. L. 514. : 

[a]. The mere wording of the 
notice is of little importance.—Clark 
v. Huey, 12 Ind. A. 224, 40 NE 152, 
(A.) 36 NE 52. 

39. Kan.—Bethell v. Chicago Lum- 
ber Co., 39 Kan. 230, 17 P 8138. 

Me.—Durling Vv. Gould, 83 Me. 134, 
21 A 833. 
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precision of a pleading are not necessary ;*° cer- 
‘tainty to a common intent is sufficient.*+ The: state- 
ment must be complete and sufficient in and of itself 
without reference to extrinsic proof to supplement 
deficiencies in it ;4? it cannot be aided by the clerk’s 
docket*? or by the bill, complaint, or petition in 
However, in determin- 
ing its sufficiency, the lien statement must be con- 
strued as a whole,*® and an exhibit,** as well as the 
affidavit, verifying the claim,*’ is to be deemed a 
part of the statement for this purpose. 
ment will be liberally construed,** and, if possible, 
Some courts hold that 
a most liberal rule should be applied in passing: upon 
the validity of the lien paper filed where the owner 
or his agent was actively concerned in ordering and 


a suit to enforce the lien.*# 


so as to sustain the len.*? 


Soma ee v. Little, 17 

Nev.—Maynard vy. Ivey, 21 Nev. 
241, 244, 29 P 1090. 

N. Y.—Ryan v. Klock, 36 Hun 104; 
Eee v. Pugh, 46 Mise. 414, 92 NYS 

Utah.—Park City Meat Co. v. Com- 
stock Silver King Min. Co., 36 Utah 
145, 103 P 254. 

“Tt was not intended by the legis- 
lature that laborers’ lien statements 
should be strangled by technicali- 
ties.’ Maynard v. Ivey, supra. 

40. Merriman v. Bartlett, 34 Minn. 
524, 26 NW 728; Mitchell Planing-Mill 


Co. v. Allison, 138 Mo. 50, 40 SW 118, 
60 AmSR 544. 

41. Wertz v. Lamb, 43 Mont. 477, 
117. P 89; Knabb’s App., 10 Pa. 186, 51 
AmD 472; Driesbach v. Keller, 2 Pa. 
77; Tacoma Lumber, etc., Co. v. Ken- 
nedy, 4 Wash. 305, 30 P 79; Warren 
v. Quade, 3 Wash. 750, 29 P 827. 

42. Cal.—Wagner v. Hansen, 103 
Cals 104.3%) PB 195, 

Kan.—Blattner v. Wadleigh, 48 
Kan. 290, -29 P 165. 

Mich.—Noud v. Stedman, 193 Mich. 
459, 160-NW 54% 
eae ane v. Wulfing, 20 Mo. A. 

Nev.—Malter v. Falcon Min. Co., 
18 Nev. 209, 2 P 50. 

N. Y.—Armstrong v. Chisolm, 100 
App. Div. 440, 91 NYS 693. 

Oh.—Macklin v. Miller Improved 
Gas Engine ’Co., 13 ‘Oh: Cir. Ct. N. S. 
S232 On. Cir: \Cte-1'6: 

Pa.—Wharton v. Real Estate Inv. 
ae 180 Pa. 168, 36 A 725, 57 AmSR 

Utah.—Morrison, etc., Co, v. Will- 
ag 17 Utah 306, 53 P 832, 70 AmSR 


Minn. 


Wash.—Warren vy. Quade, 3 Wash. 
750; 29 P 827: 

Pom one ohne} et v. Parker, 43 Wis. 

“The claim on its face should show 
the statutory “essentials without the 
aid of extrinsic evidence.” Noud v. 
Stedman, 193 Mich. 459, 461, 160 NW 
547. 

[a] Reasons for rule.—‘“If a lien, 
invalid on its face, may be made 
valid by oral testimony, the statute 
is a delusion and a snare to subse- 
quent purchasers and lienholders. It 
would hamper commercial transac- 
tions with the owner and redound to 
his ultimate injury, for he would not 
be able to obtain financial assistance, 
except by settlement of the lien, 
which may in fact, as well as upon 
its face, be utterly invalid. It gives 
the pretended as well as the real 
lienholder an opportunity to ‘hold up’ 
all parties concerned. It would also 
afford an opportunity for collusion 
between lienholder and owner to de- 
fraud a confiding purchaser or mort- 
gagee. In short, the door would be 
open to such fraud and injustice that 
we can not believe that the Legis- 
lature contemplated that any such 
construction should be placed upon 
the law.’ Macklin v. Miller Im- 


MECHANICS’ LIENS 


The state- 


General. 


proved Gas Engine Co., 13 Oh. Cir. 
GE Ne 8294705. 62 Oh, Cir.Cr, 6: 

[b] Dien statements must be ex- 
plicit and comprehensive to protect 
strangers to the contract, who may 
have other contracts relating to the 
Same property, or liens thereon, from 
fraud. Carson v. White, 6 Gill (Md.) 
17. 

[ec] “fhe record should be suffi- 
cient to give in itself the informa- 
tion intended by the recordation and 
should not be made to depend upon 
verbal explanations of its meaning, 
and the record cannot be_ supple- 
mented by parol evidence after suit 
brought to enforce the lien.” Nis- 
wander v. Black, 50 W. Va. 188, 196, 
40 SE 431 [quot Mertens vy. Cassini 
Mosaic, etc., Co., 53 W. Va. 192, 202, 
44 SE 341]. 

{d] Putting person on inquiry.— 
The fact that an insufficient state- 
ment as recorded was sufficient to 
put anyone who examined it upon 
his guard and induce him to make 
inquiry will not excuse the failure 
to file a proper and sufficient state- 
ment, aS no one is required to go 
outside of the clerk’s or recorder’s 
office for information which the law 
provides shall be found there. Lib- 
erty Perpetual Bldg., etc., Co. v. M. 
A. Furbush, etc., Mach. Co., 80 Fed. 
631, 26 CCA 38, 

43. Ehdin v. Murphy, 170 Ill. 399, 
48 NE 956 [aff 69 Ill. A. 555]; Mc- 
Donald v. Rosengarten, 134 Ill, 126, 
25 NE 429. ; 

44. Madera Flume, etc., Co. v. Ken- 
dall, 120 Cal. 182, 52 P 304, 65 AmSR 
LUT; Bost ws Miles, 7°N. M., 3ik7, 345P 
586; Morrison, ete., Co. v. Willard, 
17 Utah 306, 53 P 832, 70 AmSR 784; 
enon v. Quade, 3 Wash. 750, 29 P 

Te 

[a] An amendment of the bill 
brought to enforce the lien is within 
the rule. Perkins v. Boyd, 37 Colo. 
265, 86 P 1045; May, etc., Brick Co. v. 
General Engineering Co., 180 Ill, 
585, 54 NE 688 [aff 76 Ill. A. 380]. 

45. Mich—aAcme Lumber Co. v. 
Modern Constr. Co., 214 Mich. 357, 183 
NW 192. 

Mo.—Christopher, ete., Architectu- 
ral Iron, etc., Co. v. EH. A. Steininger 
congin Co., 200 Mo. A. 38, 205 SW 

N. Y.—Weaver Hardware Co. v. 
porpmeyitz, 98 Misc. 418, 163 NYS 
121. 

Pa.—Dyer v. Wallace, 264 Pa. 169, 
107 A 754. 

Wash.—Sautter v. 
Wash: 27, 40 P 418. 

[a] Applications of rule—(1) An 
ambiguity in the introduction otf the 
notice may be cured by reference to 
a full and accurate statement of the 
claim in subsequent parts of the 
notice. Hubbell v. Schreyer, 56 N. 
Y. 604, 15 AbbPrNS 300 [rev 4 Daly 
362, 14 AbbPrNS 284]. (2) The court 
will not be justified in striking out 
and disregarding as defective the last 
two items of a mechanic’s claim sv as 
to leave all the earlier items subject 


McDonald, 12 
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looking after the delivery of the material furnished 
by claimant;®° but other courts deny that a more 
liberal rule should obtain in construing the notice 
of lien where claimant contracted directly with the 
owner®! or where the owner has actual knowledge 
of the matters involved.®? 

Caption and address. 
tains all the statutory requisites, it is sufficient,°* 
although there is no formal caption®‘ or although the 
caption is not in all particulars exactly correct.°? 
It is not necessary that the statement be addressed 
to any particular person.*® 

[§ 246] (4) Effect of Errors or Defects—(a) In 
The lien is not defeated by reason of a 
trivial and unintentional error, misstatement, omis- 
sion, or defect which is not misleading®? and can be 


Where the statement con- 


to the objection that the notice of 
the intention to file a lien was not 
served in time, where it appears that 
the alleged defective items are fully 
explained by the contract attached to 
the claim as filed and by the aver- 
ments in the body of the claim. 
Northern Electrical Mfg. Co. v. Co- 
lumbia Brewing Co., 47 Pa. Super. 


96. 

46. Johnston vy. 
Wash? 73, 31 P 316: 

[a] Bill of particulars attached to 
claim.—Dyer v. Wallace, 264 Pa. 169, 
107 A 754; American Car, etc., Co. v. 
Alexandria Water Co., 215 Pa. 520, 64 
A 683; Wethered v. Garrett, 7 Pa, Co. 


Harrington, 5 


529. 

47. Mitchell Planing-Mill Co. v. 
Allison, 138 Mo. 50, 40 SW 118, 60 
AmSR 544; Simmons v. Carrier, 60 


Mo. 581; Wilson-Reheis-Rolfes Lum- 
ber Co, v. Ware, 158 Mo. A. 179, 138 
SW 690; Brockmeier v. Dette, 58 Mo. 
A. 607;.Kern v. Pfaff, 44 Mo. A. 29; 
Crowell Lumber, etc., Co. v. Ryan Co., 
110 Nebr. 225, 193 NW 609. 

[a] The account proper and the 
sworn statement appended to it may 
be read together and considered as a 


whole. Grant v- Cumberland Valley 
Cement Co., 58 W. Va. 162, 52 SE 
36. 


48. Weaver Hardware Co. v. Sol- 
omovitz, 98 Mise. 413, 163 NYS 121. 


49. Hoffmaster v. Knupp, 15 ra. 
Co. 140. 

50. Banner Lumber Co. v. Rob- 
son, 182 Mo. A. 611, 168 SW 244 
[certiorari quashed 266 Mo. 595, 182 
SW 743]. 

SL. Ui S:.  Sawines;1 ete, wCox hye 


Jones, 9 Wash. 434, 37 P 666. 

52. U. S. Savings, ete, Cow vs 
Jones, supra. 

53. See supra § 244. 

54. Phoenix Iron Co. v. The Rich 
mond, 17 Di Cy iS: 

55. Phoenix Iron Co. v. The Rich- 
mond, supra. 

56. Peck v. Hensley, 21 Ind. 344. 

57. Cal.—Continental Bldg., 

reVer Hutton, 444 Cal. 
21; McDonald v. Backus, 45 Cal: 
Mouat Lumber, 


262. 

Colo.—Bitter vy. 
ete. sCo.,. L101 Colog aA. SUNsub lane bl OF 

Conn.—Shattuck v. Beardsley, 46 
Conn. 386. \ 

Ill.—Inter-State Bldg., etc., Assoc. 
v. Ayers, 177 Ill. 9, 52 NE 342 [aff 71 
Ill. A. 529]; Kendall v. Fader, 99 Ill. 
ie ae Schroth v. Black, 50 Ill. A. 

Ind.—Cline v. Indianapolis Mortar, 
etc., Co., 65 Ind, A. 383, 117 NE 509, 
510 [cit Cyc]. 
_lIowa.—Ewing v. Stockwell, 106 
Iowa 26, 75 NW 657; St. Croix Lum- 
ber Co. v. Davis, 105 Iowa 27, 29, 
74 NW 756 [foll Green Bay wumve:' 
Co. v. Miller, 98 Iowa 468, 62 NW 742, 
67 NW 383, and dist Stubbs v. Cla- 
rinda, etc., R. Co., 65 Iowa 513, 22 NW 
654]; Lee v. Hoyt, 101 Iowa 101, 70 
NW 95. 

Mass.—De Vingo v. Hall, 205 Mass. 
407, 91 NE 390. : 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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. 


—————— 


§§ 246-247] 


easily corrected ;5 but an intentional false state- 
ment of a material matter will vitiate the claim.®® 
Rules substantially to this effect are expressly em- 
bodied in the statutes of some jurisdictions.® 
claim or statement which does not even substantially 
comply with the statutory requirements is of course 
fatally defective in a majority of jurisdictions.%1 
In such ease, relief against the defect is beyond the 
remedial powers of a court of equity;®? and it is 
immaterial to whose fault the insufficiency is at- 
tributable,®* unless it is that of the party sought to 
The fact that the owner himself 
bought the materials and promised to pay for them 
furnishes no reason for sustaining a defective 
claim.*®> Any person interested may take advantage 


be charged.®* 


Mich.—McAllister v. Des Rochers, 
132 Mich. 381, 93 NW 887; Gibbs v. 
Hanchette, 9 Mich. 657, 51 NW 691 
{foll Hannah, etc., Mercantile Co. v. 
Mosser, 105 Mich. 18, 62 NW 1120]. 

Minn.—Coughlan vy. Longini, 77 
Minn. 514, 80 NW 695; Miller v. 
Condit, 52 Minn. 455, 55 NW 47. 

Mo.—tIttner v. Hughes, 133 Mo. 679, 
34 SW 1110; Putnam v. Ross, 46 Mo. 
337, 55 Mo. 116; O’Shea v. O’Shea, 
91 Mo. A. 221; Eau Claire-St. Louis 
Lumber Co. v. Gray, 81 Mo. A. 337; 
Hydraulic Press Brick Co. v. McTag- 
gart, 76 Mo. A. 347; Building, etc., 
Mill Co. v. Huber, 42 Mo. A. 432. 

Nebr.—Rivett Lumber, etc., Co. v. 
Linder, 204 NW 77. 

N. Y.—Ringle v. Wallis Iron 
Works, 149 N. Y. 439, 44 NE 175 
[mod 76 Hun 449, 28 NYS 107 (aff 
4 Mise. 15, 24 NYS 757)]; Schwartz 
& Co., Inc. v. Aimwell Co., Ine., 204 
App. Div. 769, 198 NYS 838 [aff 236 
N. Y. 672 mem, 142 NE 330 mem]; 
Hurley v. Tucker, 128 App: Div. 
580, 112 NYS 980 [aff 53 Misc. 464, 
105 NYS 162, and aff 198 N. Y. 534 
mem, 92 NE 1087 mem]; Tibbits v. 
Phipps,..30,. App.:, Div..274,.51 NYS 
954 [aff 163 N. Y. 580 mem, 57 NE 
1126 mem]; Goodrich v. Gillies, 66 
Hun 422, 21 NYS 400. 

Or.—Cooper Mfg. Co. v. Delahunt, 
36 Or, 402, 51 P 649, 60 P 1. 


Pa.—Simpson v. Cameron, 3 Pa. 
Dist. 612. 
[a] An obvious mistake does nov 


invalidate the lien. De Vingo v.. Hall, 
2056 Mass. 407, 91 NE 390. 

Specific applications of rule see in- 
fra §§ 249, 258-256, 264, 268, 269, 


277, 286 

58. Cornelius Washington 
Steam Laundry, 52 Wash. 272, 100 P 
727. And see cases supra note 57. 

[a] Amendment.—(1) i By} lien 
cascs, by the implied mandate of the 
statute, a court will not refuse to 
foreclose a lien that may be 
amended.” Cornelius v. Washington 
Steam Laundry, 52 Wash. 272, 276, 
100 P 727. (2) Amendment generally 
see infra §§ 310-318. 

59. -Conn.—Rose v. Persse, etc., 
Paper Works, 29 Conn. 256. 
* Jyll.—Crandall v. Lyon, 188 Ill. 86, 
58 NE 972; Christian v. Allee, 104 111. 


Pra itetidis, 
Iowa.—Stubbs v. Clarinda, etc., R. 
90 


Co., 65 Iowa 513, 22 NW 654. 

Mich.—Gibbs v. MHanchette, 
Mich. 657, 51 NW 691 [foll Hannah, 
ete., Mercantile Co. v. Mosser, 105 
Mich. 18, 62 NW 1120]. 
' Mo.—State v. Shelton, 238 Mo. 281, 
142, SW .417;. Uthoff v. Gerhard, 42 
Mo. A. 256; Kling v. Carondelet Rail- 
way Constr. Co., 7 Mo. A. 410. 

Nebr. —Rivett? Lumber, etc.,. Co. v. 
Linder, 204 NW 77. 

N. J.—McPherson v. Walton, 42 N. 
Dre PO aso y lle AL a. 

N. Y.—Aéschilmann v. Presbyterian 
Hospital, 165 N. Y. 296, 59 NE 148, 80 
AmSR 723 [aff .29 App. Div. 630, 53 
NYS 998]; McKinney ev. White, 15 
App. Div. 423, 44 NYS 561 [aff 162 
N. Y. 601 mem, 57 NE 1116 mem]; 
Gaskell vy. Beard, 58 Hun 101, 11 
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NYS 399; Foster v. Schneider, 50 
Hun 150, 2 NYS 875; Mull v. Jones, 
18 NYS 359 [aff 137 N. Y. 616 mem, 
33 NE 745 mem]; Brandt v. Verdon, 
18 NYS 119. 

S. D.—Smith vy. Allmendinger, 41 S. 
D. 144, 169 NW 512. 

[a] “An unjust and untrue ac- 
count, made so intentionally, is in 
contravention of the statute and can- 
not be the basis of a lien.’ State v. 


Shelton, 238 Mo. 281, 292, 142 SW 
417. 
{b] Substantial truth required.— 


“Notices of lien must, in so far as 
they purport to set out matters made 
essential by the statute to be stated 
therein, be substantially true.’’ Cali- 
fornia Portland Cement Co. v. Went- 
worth Hotel Co., 16 Cal. A. 692, 703, 
PLS PL 0365 13. 

Applications of rule see 
253-256, 264, 281, 299. 

60. Cal. —Hebérling v. Day, 59 Cal. 
Ag adi3, 209) {Pi49.08.5 

Me. ’_Durling v. Gould, 83 Me, 134, 
21 A 833. 

Minn.—Atlas Lumber Co. v. Dupuis, 
125 Minn. 45, 145 NW 620. 

Mont.—Smith v. Sherman Min. Co., 
12 Mont. 524, 31. P 72. 

Va. Taylor v. Netherwood, 91 Va. 
88,'20 SE 888. 

‘And ‘see Hubbell v. Schreyer, 56 N 
Y. 604 mem, 15 AbbPrNS 300 [rev 4 
Daly 362, 14 AbbPrNS 284] (decided 
under former statutes). 

fa] In Massachusetts (1) the 
earlier cases held that any error in 
the claim stated in the notice of lien 
destroyed the lien or the right to 
enforce it. Truesdell v. Gay, 13 Gray 
311; Lynch v. Cronan, 6 Gray 531. 
(2) But these decisions led to legis- 
lation establishing the rule that any 
inaccuracy in the claim should not 
invalidate the lien unless claimant 
intentionally and willfully claimed 
more than was his due. Vickery v. 
Richardson, 189 Mass. 53, 75 NE 136; 
Muto v. Smith, 175 Mass. 175, 55 NE 
1041; Ellinwood v.. Worcester, 154 
Mass. 590, 28 NE 1053; Jones v. Keen, 
115 Mass. 170; Hubbard v. Brown, 8 
Allen 590. And see Bartels v. Mc- 
Cullough, 102 Or. 66, 201 P 733 (dis- 
cussing the change in the Massa- 
chusetts rule). 

61. See supra § 243. 

62. Diamond Match Co. v. Sanitary 
Pruit, Go: (Cale-A:) 234°P $22: 

63. Windfall Natural Gas, etce., 
Co. v. Roe, 41 Ind. A. 687, 84 NE 996. 

[a] Fault of attorney.—It has 
been held that, where there was no 
doubt or mistake on the part of claim- 
ant, he cannot excuse incerrect state- 
ments in the claim by showing that 
he intended to file a proper claim, 
and that he intrusted the work of 
preparing it to an attorney who pre- 
pared it in form as filed. Windfall 
Natural Gas, etc., Co. v. Roe, 42 Ina. 
AM 278,085) INDotZ2% 

64. Windfall Natural Gas, etce., 
Co. v. Roe, 41 Ind. A. 687, 84 NE 996. 

65. Fairhaven. Land Co. v. Jordan, 
5 Wash. 729, 32 P 729. 

1 OR Pane S6ie51 


infra §§ 


66. Knabb’s App., 
AmD 472; Lauman’s App., 8 Pa. 473; 
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of a defect in the lien claim.*® 

Errors in unnecessary recitals. 
of matters not required to be included in the state- 
ment of lien will not invalidate the statement®’ or 
defeat the lien.8 This is especially true as affecting 
the rights of the original parties to the contract.®® 

Mistake as to date. 
the contrary,’° it is generally held that a mistake 
or inaccuracy in the statement as to a date is not 
necessarily fatal where no one is misled thereby to 
his prejudice,’! and that such mistake does not pre- 
clude claimant, when necessary to sustain his lien, 
from showing the true date.‘? 

[§ 247] (b) Waiver or Cure.’* A defect 8r i irregu- 
larity in the lien claim or statement is waived by a 


Errors in respect 


While there is authority to 


In re Wells, 2 Del. Co. (Pa.) 172. 

[a] A contractor may object to a 
defect as against a subcontractor. 
Wallis v. Skain, 21 Ont. 532. 

[b] Amother lienor may urge the 
objection. Pittsburgh Plate Glass Co. 
v. Vanderbilt, 143 NYS 609. 

Persons entitled to rc Wiee™ lien 
generally see infra §§ 540, 

67. Culver v. Schroth, 163. Tu. 437, 
39 NE 115 [aff 54 Ill. A. 643]; Inter- 
State Bldg., etc., Assoc. v. Ayers, 71 
Til. A. 529 [aff 177 Ill. 9, 52 NE 342); 
Cline v. Indianapolis Mortar, etc., Co., 
65 “ind. | .A.9'383,) 107" NB) 509); Ha%G. 
Behrens Lumber Co. v. Lager, 26 S. 


Paar 128 NW 698, AnnCas1913A 
1 A 
{a] WNonjurisdictional errors in a 


notice may be disregarded. West- 
Eake v. Shirley, 42 Misc. 245, 86 NYS 

Unnecessary statements generally 
see Supra § 244, 

68. Cline v. Indianapolis Mortar, 
ete., ‘Co.,- 65° Ind. A: 383; 1177 NE 509, 
And see cases supra note 67. 

69. Cline v. Indianapolis Mortar, 
etc., Co., supra. 

70. May, etc., Brick Co. v. Gen. 
eral Engineering Co., 180 Ill. 535, 54 
NE 638 [aff 76 Ill. A. 380]. 

ZL. _ Cal.-—Boscow v. Patton; 136 
Cal. 60, 68 P 490; Slight v. Patton, 
96 Cal. 384, 31 P 248. 

Iowa.—Johnson v. Otto, 105 Iowa 
605, 75 NW 492; St. Croix Lumber Co. 
v. Davis, 105 Iowa 27, 74 NW 756; 
pares v. Berg, 82 Iowa 350, 48 NW 


Sagi Oe v. Shryock, 55 Md, 

Mich.—Union Trust Co. v. Casserly, 
127 Mich. 183, 86 NW 545. 

Minn.—Coughlan v. Longini, 77 
Minn. 514, 80 NW 695; Miller v. Con- 
dit, 52 Minn. 455, 55 NW $47; Althen 
v. Tarbox, 48 Minn. 18, 50 NW 1018, 
31 AmSR 616; Linne v. Stout, 41 
Minn. 483, 43 NW 377. 

Mo. —Banner Lumber Co..v. Lund, 
184 Mo. A. 274, 165 SW 389; Baltis v. 
Friend, 90 Mo. A. 408; Brockmeier’ v. 
Dette, 58 Mo. A. 607; Mesker v. Cut- 
ler, 51 Mo. A. 841. 

Or.—Allen vy. Elwert, 29 Or. 428, 44 
P3823, 48 P64. 

Pa.—McClintock Var Rush, 630 eka. 
2033) eillaryav:. “Poloeckwlo. basal oor 
Smith v. Brown, 25 Pa. Dist. 1024; 
Haviland v. Pratt, 1 Phila. 364. 

Wyo.—Phelan y. Cheyenne Brick 
con re Wyo. 493, 188 P 354, 189 P 
1103. 

Sask.—Imperial Lumber Yards, 
Ltd. v. Saxton, 14 Sask. L. 514, 62 
DomLR 458, [1921] 3 WestWkly 524. 

Date of: 

Contract see infra § 280. 

Maturity of claim see infra § 249. 
Performance of labor or furnishing 
of material see infra § 289. 

72. Westland v. Goodman, 47 
Conn. 83; Cole v. Uhl, 46 Conn. 296; 
Burrell v. Way, 176 Mass. 164, 57 NH 
335; Phelan: v. Cheyenne. Brick Co., 
26 Wyo. 493, 188 P 354, 358, 189 'P 1103 
[quot Cyc]. 

73. Bill, complaint, or petition as 
aiding claim see supra § 245. 
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failure to object to it?! in the answer’® or at the 
time when it is offered in evidence to establish the 
lien,?® and going to trial on the merits.” Also, 
the owner waives his right to object to a defect or 
inaccuracy in the claim by obtaining a rule on claim- 
ant to issue/a scire facias on the lien,’* entering into 
an agreement with claimant that the issuance of 
a scire facias shall be postponed for a specified pe- 
riod of time,’® joining in an agreed statement of 
facts, setting forth that he was not misled by an 
inaccuracy in the certificate of claim,*° or by failing 
to request a more specific statement of claim after 
leave was granted to amend the claim but it was 
not forrffally amended.*t 
having the lien discharged,** it is too late for the 
owner,®* although not for other lienors,** to raise 
objections to defects in the hen. But the mere ap- 
pearance of defendants in proceedings to foreclose 
a lien does not waive a defect in the notice;*® and 
it has been held that the owner does not by merely 
reading the claim as filed to the jury on the trial 
admit it8* or become estopped to allege that it is 
defective.®?. Where the lien claim or statement is 
fatally defective, the fact that a purchaser, subse- 
quent lien creditor, or other person interested in the 
‘estate has actual notice of the claim will not cure 
the defect as against him.** ' 

[§ 248] b. Statement of Particular Matters—(1) 
Claim of Lien—(a) In General. It has been both 
affirmed®® and ‘denied®® that it is necessary to state 
expressly that claimant claims a lien. At any rate 


74. Boyd v. Bassett, 16 NYS 10. 

Objection first made on appeal see 
infra XII, I. : 

75. General Fire Extinguisher Co. 


80. 
480, 85 
81. 


NE 573. 
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After giving security and — 


Furnace Co., 250 Pa’. 472, 95 A 585. 
Brown v. Haddock, 199 Mass. 


Mesta Mach. Co. 


[§§ 247-249 


a statement that claimant ‘‘claims and holds a 
lien,’’®! or that he claims or demands the benefit 
of the lien laws,” is a sufficient statement that a 
lien is claimed. A lien account or statement must 
fairly apprise the owner and the public of the na- 
ture®? and amount of the demand asserted as a lien. 
A statement of the demand means something more 
than a statement of the amount. claimed.®% The 
mere fact that one who has a lien on a building 
claims also a lien on land which he cannot subject 
thereto will not defeat his lien on the buildings 
situated on the land,®® if they can be identified.®* 

[§ 249] (b) Accrual.°* Under some statutes the 
date from which the lien. is claimed or the date 
of the commencement of the claim must be stated,°® 
and a claimant is estopped to assert that the lien 
attached at an earlier day than that stated; but 
under other statutes it is not necessary to state 
the date of the commencement of the lien.2, Where 
the statute giving a mechanic’s lien contemplates 
two classes of claims, due and not due, the notice 
should so describe the claim as to inform the public 
to which class it belongs,? and ambiguities should 
operate to the prejudice of claimant rather than 
to that of the public. When so required by stat- 
ute, the date when the amount claimed is due must 
be stated ;° but in the absence of a statutory require- 
ment to that effect it has been held that it is 
not necessary to show the date of the maturity of 
claimant’s claim;® and an erroneous statement of 
such date will not affect the lien where there was 
Mo. A. 611, 168 SW 244]; Mitchell 
Planing-Mill Co. v. Allison, 138 Mo. 


56, 40 SW 118, 60 AmSR 544; Mc- 


v. Dunbar| Carthy Lumber, etc., Co. v. Kinder, 


v. Magee Carpet Works, 199 Pa. 647, 
49 A 366; Cornelius v. Washington 
Steam Laundry, 52 Wash. 272, 100 P 
Wat: 

[a] A plea of the general issue 
is a waiver of defects in the lien 
claim. General Fire Extinguisher Co. 
v. Magee Carpet Works, 199 Pa. 647, 
49 A 366. 

[b] Pleading payment waives for- 
mal defects in the lien. Clark v. 
Bittle, 19 Pa. Dist. 923. 

{[c] Admissions in answer.—The 
owner is not in a position to com- 
plain of the insufficiency of the lien 
where in his answer he admits that 
the items entered into his building 
and that he is chargeable with them. 
Hummel v. Field, (Mo. A.) 256 SW 
515. 

76. Cornelius Vv. Washington 
Steam Laundry, 52 Wash. 272, 100 P 
7127; Greene v. Finnell, 22 Wash. 186, 
60 P 144; Sweeney v. Pacific Coast 
lo Co. lt Wash.” 562, 45 P 151: 
Price v. Scott, 13 Wash. 574, 43 P 
634; Bolster v. Stocks, 13 Wash. 460, 
43 P 532, 534, 1099; Wheeler v. Ralph, 
4 Wash. 617, 30 P 709. Compare 
Pittsburgh Plate Glass Co. v. Van- 
derbilt, 1483 NYS 609 (holding other- 
wise as to other lienors). 

{a] Agreement for admission.— 
Where it sis agreed by the parties 
pefore a commissioner that a notice 
of lien with the indorsement of the 
county auditor thereon as to the time 
and place of record shall be admitted 
as evidence without formal proof in 
lieu of copies, such agreement is a 
waiver of any objection to the suffi- 
ciency of the lien. Wheeler v. Ralph, 
4 Wash. 617, 30 P 709. 

77. Koons v. Harding, 3 Pa. Dist. 
& Co. 741. See Barrall v. Ruberry, 9 
Kulp (Pa.) 285 (“‘After trial on the 
merits the defect would have to be 
bad indeed to warrant the court in 
striking off the lien’’). 

78. Slezak v. Ziberna, 3 Pa. Dist. 
& Co. 831. 


* 79. Mesta Mach. Co. v. Dunbar 


For later cases, developments.and changes in the law see cumulative Annotatio 


Furnace Co., 250 Pa. 472, 95 A 585. 

82. See infra § 434. 

83. Vansciver v. Churchill, 35 Pa. 
Super. 212. 

84. Pittsburgh Plate Glass Co. v. 
Vanderbilt, 143 NYS 609. 

85. Beals v. B’Nai Jeshurum 
Cong., 1 E. D. Smith (N. Y.). 654. 

86. Harman v. Cummings, 483 Pa. 
322, 328. 

87. Harman y. Cummings, supra. 

“The business which the jury had 
before them was to decide upon the 
truth of that claim, which they could 
not do without having it read to 
them. The plaintiff ought himself to 
have presented it to them, that they 
might know what they were trying. 
The defendants can suffer no preju- 
dice by doing this for him.” Harman 
v. Cummings, supra. 

a In re Wells, 2 Del. Co. (Pa.) 
. Culmer v. Caine, 22 Utah 216, 
61 P 1008. 

90. Smith v. Headley, 33 Minn, 384, 
23 NW 550. See Anderson v. Silver- 
man, 27 R. I. 151, 61 A 52 (where one, 
after filing notice of intention to 
claim a lien, and serving a copy 
thereof, within sixty days of furnish- 
ing material, files with the recorder 
of deeds a paper headed ‘‘Statement 
of Account or Demand for Which a 
Lien is Claimed,’ and containing an 
itemized account and references to 
the property and the title sought to 
be subjected to the lien, the latter 
is sufficient as a commencement of 
legal proceedings to enforce the lien, 
without its being accompanied with 
a statement that it is lodged for such 
purpose). 

91. Rico Reduction, ete. Co. v. 
Musgrave, 14 Colo. 79, 23 P 458. 

92. Bringham vy. Knox, 127 Cal. 
40, 59 P 198; Russ Lumber, etce., Co. 
v. Garrettson, 87 Cal. 589, 25 P 747; 
Madary v. Smartt, 1 Cal. A. 498, 82 
P S6l. a 

93. tate v. Reynolds, 266 Mo. 595, 
182 SW 743 [quashing certiorari 182 


206 Mo. A. 287, 225 SW 1024; Wilson- 
Reheis-Rolfes Lumber Co. v. Ware, 
158 Mo. A. 179, 138 SW 690. 

94 See infra § 250. 
95. U. S. Savings, etc., 
Jones, 9 Wash. 434, 37 P 666. 

96. Morrow v. Dahl, 66 Mont. 251, 
213 P 602. 

97. Morrow v. Dahl, supra. 
A aa i te of building see 

$3. Terms of contract see infra 
§§ 280, 281. 

99. Westland v. Goodman, 47 
Conn. 83; Ryan v. Klock, 36 Hun (N. 
Y.) 104. 

1. Hartford Bldg., 
Goldreyer, 71 Conn. 95, 41 A 659; 
Landau v. Cottrill, 159 Mo. 308, 60 
Sw 64. 

2. Barrington v. Martin, 16 Ont. 
L. 635, 12 OntWR 324. 

3. Wade v. Reitz, 18 Ind. 307 [roll 
Hill v. Stagg, Wils. (Ind.) 403]. 

4 Wade v. Reitz, supra [foll Hill 
v. Stagg, supra]. 


Coley. 


intra 


ete:; Assoc. 


5. Snell v. Payne, 115 Cal. 218, 46 
P 1069; San Diego Lumber Co. v. 
Wooldredge, 90 Cal. 574, 27 P 481; 


Cohn v.. Wright, 89 Cal. 86, 26 P 643; 
California Powder Works v. Blue 
Tent Cons. Hydraulic Gold Mines, 3 
Cal. Unrep. Cas. 145, 22 P 391; Wash- 
ington Mill Co. v. Craig, 7 Wash. 556, 
35 P 413; Smith v. McIntosh, 3 B. C. 


26. 

6. Ala.—Cook v. Rome Brick Co., 
98 Ala. 409, 12 S 918. 

Ill.—Culver v. Schroth, 153 Ill. 437, 
39 NE 115 [aff 54 Ill. A. 643]; Schroth 
v. Black, 50 Ill. A, 168. 
alg Pa oo: v. Hoos, 48 Mo. A. 161, 
Wee mage ff Vv; -Clinton?, .2°7Uiah 

Vt.—Baldwin v. Spear, 79 Vt. 43, 
64 A 235. 

“Tt is not necessary that either the 
lien paper or the affidavit thereto, 
when complete and proper, should 
state when the account accrued. The 
dates to the account, and the filing 


ns, same title, page and note number, 


meer 


§§ 249-251] 


no fraudulent intent or improper motive and no 
one has been prejudiced thereby.’ Failure to state 
that the claim is due does not impair the notice 
as between the original parties. Therefore the 
lien is not lost by a failure to state whether credit 
was or was not given.® A statement that the amount 
claimed is a lien against the building is a sufficient 
statement that it is a subsisting debt against the 
buyer of the material.1° 

[§ 250] (c) Amount'!—aa, In General. Except 
in a few jurisdictions,!? the notice, claim, or state- 
ment must set forth the amount due claimant,}* 
the amount claimed to be due,!* the amount un- 
paid to the lienor,® or the amount of the demand.1® 
The amount claimed must be stated with definite- 
ness and certainty.17 However, the definiteness of 
a pleading is not required;'® the exact words of 
the statute need not be used in stating the 
amount’® and the credits;?° and it is sufficient if 
from the whole statement, including all the papers 
filed, the amount due clearly appears, although the 
language used is not as apt or accurate as might 
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be desirable.2* Where the statement is that ‘‘the 
balance due and to become due’’ is a certain 
amount, and it sufficiently appears that the entire 
indebtedness has acerued, the words ‘‘to become 
due’’ should be disregarded as surplusage.22 A 
claim for extras furnished in the performance of a 
building contract may be properly ineluded in a 
claim for a mechanic’s lien for the amount due 
under the contract.22 Also, it is proper for the 
contractor,to include in his claim amounts due from 
him to subcontractors.24 A statement by one to 
whom a number of claims have been assigned, show- 
ing merely the total and not the amount of each 
claim, is insufficient.7> 

Interest. Where the amount of the claim is stated, 
the addition of the words ‘‘with interest’? does not 
vitiate the lien notice;?® and where an agreement 
has been made at the time the material was pur- 
chased to pay interest at a greater rate than the 
legal rate, the lienholder is entitled to include such 
interest in his claim.?? 

[§ 251] bb. After Allowance of Credits and Off- 


with the clerk, will show the fact 
whether the paper has been filed 
within the proper period. The date 
of the last item, in the absence of 
anything appearing to the contrary, 
will be presumed to be the date at 
which the account accrued. So that, 
if such date and the date of the 
filing with the clerk are within the 
period of six months or other time 
allowed, it is sufficient. The lien 
paper may, as, in this case, contain 
statements which may help out im- 


perfections, but which would not 
have been necessary had such im- 
perfections not existed. The peti- 


tion which declares on the lien paper 
is the proper place in which to state 
such matter. All that the lien paper 
should state will be found set out in 
section 6709, Revised Statutes, 
1889." Bruce v. Hoos, supra 

7. Culver v. Schroth, 153 Ill. 437, 
39 NE 115 [aff 54 Ill. A. 643]. 

8. Hills v. Ohlig, 63 Cal. 104; Al- 
brecht v. C. C. Foster Lumber Co., 
126 Ind. 318, 26 NE 157; Doane v. 
Clinton, 2 Utah 417. 

9. Hills v. Ohlig, 63 Cal. 104; Al- 
brecht v. C. C. Foster Lumber Co., 126 


Ind. 318, 26 NE 157; Doane. v. Clin- 
ton, 2 Utah 417. 
10. 


Hydraulic Press Brick Co. v. 
McTaggart, 76 Mo. A. 347. 
1l. Cross references: 
ee of contract see infra §§ 280, 
‘ 


Value or price of labor or materials 

see infra § 290. 

12. Wager v. Carrollton Bank, 156 
Ga.. 783,.120 SE 116. 

13. Ala.—Alabama State Fair, etc., 
Assoc. v. Alabama Gas Fixture, etc., 
Co., 131 Ala, 256, 31 S 26. 

Cal.—Preston v. Sonora Lodge No. 
10 I. O. O. F., 39 Cal. 116; Neihaus v. 
bated Reo 5 Cal. Unrep. Cas. 391, 45 P 

Colo.—Harris v. Harris, 9 Colo. A. 
211, 47\P 841; Hanna v. Colorado Sav. 
Bank, 3 Colo. A. 28, 31 P 1020. 

Tda.—Robertson v, Moore, 10 Ida. 
115, VIE} 218% 

Ind. —Peck v. Hensley, 21 Ind. 344. 

Ky.—Dobson vy. Thurman, 101 SW 
310, *30 KyL 1331. 

Me.—Wescott v. Bunker, 83 Me. 
499, 22 A 388. 

Mass.—Borden v. Mercer, 163 Mass. 
q, 39 NE 413. 

Mich.—J. E. Greilick Co. v. Taylor, 
143 Mich. 704, 107 NW 712. 

Mo.—Laswell v. Jefferson Presb. 
Church, 46 Mo. 279; Reitz v. Ghio, 
47 Mo. A. 287; Nelson v. Withrow, 
14 Mo. A. 270. 

Mont.—Mills  v. 43 Mont. 
129, 115 P33. 

N. M.—Ford v. Springer Land As- 
soc., 8 N. M. 37, 41 P 541 [aff 168 U. 
S. 5138, 18 SCt 170, 42 L.-ed. 562]. 


Olsen, 


N. ¥.—Martin v. Ambrose A. Gavi- 
gan, Co.,),107-App..-Div.,,279; 95 NYS 
14; Maurer v. Bliss, 14 Daly 150, 6 
NYSt 224 [aff 116 N. Y. 665, 22 NE 
1135]; Lutz v. Ey, 3 E. D. Smith 621; 
New York Protective Union v. 
Nixon, 1 EK. D. Smith 671. 

N. D.~—Red River Lumber Co. v. 
YS npeel of Israel, 7 N. D. 46, 73 NW 


Okl,—Ferguson Vv. Stephenson- 
ees Lumber Co., 14 Okl. 148, 77 ¥ 

Or.—Ainslie v. Kohn, 16 Or. 363, 19 
P 97; Kezartee v. Marks, 15 Or. 529, 
16 P 407; Whittier v. Blakely, 138 Or. 
546, 11 P 305. 

W. Va.—O’Neil v. Taylor, 59 W. 
Va. 370, 538 SE 471; Mayes v. Ruff- 
ners, 8 W. Va. 384. 

A apse baht v. McDonald, 15 Ont. 

[a] Under a former statute per- 
mitting the filing of a lien covering 
material to be delivered, the fact 
that the amount of the lien was sev- 
eral times the amount claimed to pe 
due did not invalidate it where the 
amount of the lien was exactly the 
amount claimed to be due and to 
become due should all material be 
delivered, and the amount actually 
due was plainly evident on the face 
of the lien. Greenberg v. Marsh, 101 
Mise. 18, 167 NYS 102 [aff 170 NYS 
1083 mem]. 

14. Dyer v. Wallace, 264 Pa. 169, 
107 A 754; Humphreville v. Engle, 28 
Pa, Dist. 1019. 

15. Riley v. Durfey, 145 App. Div. 
583, 130. NYS 297; Hurley v. Tucker, 
128. App. Div. 580, 112 NYS 980 [aff 
198.N. Y. 534 mem, 92 NE 1087 mem]; 
Mitchell v. Dunmore Realty Co., 1Z6 
App. Div. 829, 111 NYS 322. 

16. State v. Reynolds, 266 Mo. 595, 
182.SW 748. [quashing certiorari 182 
Mo. A. 611, 168 SW 244]; Mitchell 
Planing-Mill Co. v. Allison, 138 Mo. 
56, 40 SW 118, 60 AmSR 544, 

17. Reitz v. Ghio, 47 Mo. A. 287; 
Lincoln Nat. Bank v. John Peirce Co., 
98 Misc. 325, 164 NYS 421; Ferguson 
v. Ashbell, 53 Tex. 245. 

[a] Ase eR aan definiteness: and 
certainty.—(1) A statement that the 
amount claimed is due “in gold coin 
of the United States” is sufticiently 
definite. Neihaus v. Morgan, 5 Cal. 
Unrepi 1 Cas, TU39bN 4b" WPS 255 5978257 
(“United States gold coin is lawful 
money, by which all values of prop- 
erty or labor may be accurately 
measured. in any part of the United 
States. -Read in connection with all 
other parts of the claim, this state- 
ment of plaintiffs’ demand is clearly 
sufficient. Under it the plaintiffs 
were entitled to prove and recover, 
as they did, $365.40, in lawful money 
of the United States’). (2) A state- 


WestWkly 385. 


ment showing all debits and credits 
for material furnished and stating 
a balance due in & certain sum is not 
invalid for uncertainty because in 
the beginning of the statement a 
larger sum is claimed ‘“‘less freight,’’ 
the amount of which is not specified. 
Geppelt v. Middle West Stone Co., 
90-Kan. 539, 185 P 573. 


18. Mitchell Planing-Mill Co. v. 
Allison, 188 Mo. 50, 40 SW 118, 60 
AmSR 544. 

19. Ainslie v. Kohn, 16 Or. 363, 
19) Pig. 

20. See infra § 251. 


21. Mich.—Acme Lumber Co. v. 
Modern Constr. Co., 214 Mich. 357, 
183 NW 192. 

Mo.—Baumbhoff v, St. Louis, ete., R. 
Co., 171 Mo. 120, 71 SW 156, 94 Am 
SR 770. 

Nebr.—Drexel vy. Richards, 50 Nebr. 
509, 70 NW 23. 

N. D.—Turner vy. St. John, 8 N. D. 
245, 78 NW 340. 

Pa.—Lee v. Exeter Club, 9 Kulp 
309; Muffiy v. Karchnak, 8 Kulp 278. 

[a] Notices or statements held 
sufficient.—(1) A notice setting forth 
that plans and specifications were 
submitted to claimant for an esti- 
mate on mill work, that he bid a 
certain sum, that the contractor ac- 
cepted the bid, that claimant verbally 
agreed to furnish the mill work as 
estimated on by him, and that the 
contractor agreed to pay for the same 
the sum bid. Beam v. Geiselman, 22 
Montg. Co. (Pa.) 106. (2) A state- 
ment that the contract price was two 
hundred and fifty dollars, that the 
owner had paid one hundred and 
twenty-five dollars, ‘ ‘and that the sum 
of is still due.” Harris v. 
Harris, 9 ‘Colo; A. 201,47 P 8445 

22. ‘Bitter ive Mouat Lumber, etc., 
ConplorColorrachsO7 Aol Bron, 

23. Baldwin v. Spear, 79 Vt. 43, 
64 A 235. 

[a] Change of plans.—Work done 
by a Subcontracting plumber under 
direction of the architects on a 
change of plans, owing to the excava- 
tion having been too deep, is prop- 
erly included in his claim and lien. 

A. Nicol Heating, etc., Co. v. J. B. 
Neevel, etce., Constr, Co., 187 Mo. A. 
584, 174 SW 161. 

24. Spicer v. Dugrey, 221 Mich. 
264, 190 NW 646; Halpin v. Garman, 
192 Mich. 71, 158 NW 29. 

25. Hanna v. Colorado Sav. Bank, 
3 Colo. A. 28, 31 P 1020. 

26. McMillan v. Seneca Grape, 
etc., Co., 5 Hun 12 [rev on other 
grounds "67 N. Y. 215] (“if need be, 
they may be rejected as surplus- 
age’). 

27. Security Lumber Co. v. Thie- 
lens, (Sask.) 70 DomLR 69, [1922] 8 
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sets.28 


tion of what constitutes a fatal 


the statute.22. While it is proper to state the whole 
amount which became due to claimant, and to give 
credit for any payments and offsets, and then 
state the balance remaining due and unpaid,®* and 
it has been held necessary to state the account in 
this manner,** other decisions are to the effect that 


it is sufficient to state merely the 


to be due,®° without in terms declaring that all 


just credits have been given,*® or 
certain sum is due, after allowing 


§ oe Omission of credits see infra 
56. 

29.° See supra §: 250. 

30. Ala.—Alabama, etc., Lumber 


Co. v. Tisdale, 139 Ala. 250, 36 S 618; 
‘Alabama State Fair,- etc., Assoc. 
v. Alabama Gas Fixture, etc., Co., 131 
Ala. 256, 31 S 26. 

Cai.—Preston v. Sonora Lodge No. 
10. 7. O:-O.-F.,°39 Cal. .116; Heberling 
Vi Days 59 Cal. Al 13, 209 P 908. 

Ky.—Dobson v. Thurman, 101 SW 
310, 30° Ky 1331. 

83 Me. 


Me.—Wescott v. 
499, 22 A 388. 
‘ Mass.—Sexton v. Weaver, 141 Mass. 
273, 6 NE 367, 2 
. Mich.—J. E. Greilick Co. v. Taylor, 
143 Mich. 704, 107 NW 712. 

Mo.—E. R. Darlington Lumber Co. 
v. Pottinger, 165 Mo. A. 442, 147 SW 
ree Schroeder -v. Mueller, 33 Mo. 


Bunker, 


Mont.—Crane, . ete,, Co. v. Baatz, 
53 Mont. 438, 164 P 533; Mills v. Ol- 
sen, 43. Mont. 129, 115-P 33: 

N. M.—Ford v. Springer Land As- 
soc., 8 N. M. 37, 41 P 541 [aff 168 U. 
S. 513, 18 SCt 170, 42 L. ed. 562]; 
Hobos v. Spiegelberg, 3 N. M. 224, 
SPP 529. 

N. Y.—Smith v. Baily, 8 Daly 128. 

N. D.—Red River Lumber Co. v. 
Oe a of Israel, 7 N. D. 46, 73 NW 

Or.—Equitable Sav., etc., Assoc. v. 
Hewitt, 55 Or. 329, 106 P 447; Ainslie 
v. Kohn, 16 Or. 363, 19 P 97; Kezartee 
Ven Marks) Lom Or. voz9 16 PB 407s 
Whittier v. Blakely, 13 Or. 546, 11 P 


305. 

Tex.—Bassett v. Brewer, 74 Tex. 
554, 12 SW 229. 

Wash.—Merchant v. Humeston, 2 
Wash. T. 433, 7 P 903. 

W. Va.—Bateson v. Baldwin Forg- 
ing, ete., Co, 75 W. Va. 574, 84 SH 
887; O’Niel v. Taylor, 59 W. Va. 370, 
53 SEH ‘471; Mayes v. Ruffners, 8 W. 
Va. 384. 

31. Preston v. Sonora Lodge No. 
LOMO MOR By, eco) all Lom iad hiv. 
Baily, 8 Daly (N. Y.)/128; Ainslie v. 
Kohn, 16 Or. 363, 19 P 97. 

[a] Statements held sufficient.— 
(1) A statement using the words 
“payments and offsets” is sufficient, 
these being substantially equivalent 
to the statutory words “credits and 
offsets.”’ Preston v. Sonora Lodge 
INOMeLOme Om@s FHy.. soCaly wt) dy Cos) 
A notice stating that there remains 
a certain sum due “after deducting 
all credits” sufficiently complies with 
a statute requiring it to state the sum 
due “after deducting all just credits 
and offsets.’ Hobbs v. Spiegelberg, 
3 N. M. 222, 5 P 529. (3) Conversely 
a notice that there is due plaintiff, 
after allowing “just credits and off- 
sets,” a certain sum is substantial 
and sufficient compliance with a stat- 
ute using the words “all credits.” 
Wertz v. Lamb, 43 Mont, 477, 117 P 


The statutes generally provide, in varying 
language, that the claim, notice, or statement shall 
set forth the amount due claimant? 
all just and proper credits and offsets.*° 
thorities are agreed that it is not necessary to 
use the exact words of the statute in stating that 
all just credits and offsets have been allowed or 
deducted ;*+ but they are at variance on the ques- 
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® after allowing 
The au- 


departure from 


balance claimed 


to state that a 
all just credits, 


89. (4) A notice stating that the 
“bill hereto annexed contains a cor- 
rect statement of the work done and 
the moneys paid: and the balance 
due” is a sufficient fulfillment of a 
statutory requirement that the notice 
shall state that the amount demanded 
is one existing after deducting all 
just credits and offsets. Smith v. 
Barly 8h Daly CN. Mss 128. (5) A 
statement using the words “over and 
above all credits and effects’ instead 
of the words “over and above all 
credits and offsets’ used in the stat- 
ute is a Substantial compliance with 
the statute, Merchant v. Humeston, 
2 Wash “eel sot 43. Taam Osun nye 
are of the opinion that... we can 
either substitute for said word 
‘effects,’ in said notice, the proper 
word, ‘offsets,’ or that the expression 
‘over and above all credits,’ taken in 
connection with the other allegations 
of those notices, is a substantial com- 
pliance with the statute, without the 
addition of the words ‘or offsets’’’). 

32. See infra text and notes 34- 
37. 

33. Riley v. Durfey, 145 App. Div. 
583, 130 NYS 297; Hurley v. Tucker, 
128 App. Div. 580, 112 NYS 980 [aff 
198 N. Y. 534 mem, 92 NE 1087 mem]. 

34. Hanna v. Colorado Sav. Bank, 
3 Colo. Ain 28) 81. P 110203 Culmer Ww. 
Caine, 22 Utah 216, 61 P 1008. 

[a] In Washington (1) under the 
statute requiring the notice to con- 
tain a statement of the demand and 
the amount thereof after deducting 
all just credits and offsets, the state- 
ment must contain the full amount 
of the claim before any deductions 
are made, and also the amount 
thereof after the deduction of credits 
and offsets (Wheeler v. Port Blakely 
Mill (Coy) 2) Wash: D. “W108 635. 
{foll McLeod v. Port Blakely Mill 
Co., 3 P 898]), (2) and a claim stat- 
ing merely a balance of account is 
fatally defective (Fairhaven Land 
Co. v. Jordan, 6 Wash. 729, 32 P 729). 

35. Conn.—Nichols y. Culver, 651 
Conn, 177. 

Ky.—Dobson v. Thurman, 101 SW 
310, 80 Kyl 1331, 


Mass.—Borden v.. Mercer, 163 
Mass. 7, 39 NE 418. 
Mont.—Mills yv. Olsen, 43 Mont. 


12!) LD PAS 3s 
N. M.—Ford v. Springer Land As- 
SOc.) 88) Ne Man O74) Peo 41 fa fieies 
U.S) 513,118 SCt 170742) Li. ed. 562]. 
N. Y.—Brady v. Rodenbach, 174 
App. Div. 795, 161 NYS 691;. Bryson 
v. St. Helen, 79 Hun 167, 29 NYS 524. 


Or.—McCormack v. Bertschinger, 
PASE NE Rss 
36. Ala.—Alabama, ete., Lumber 


Co. v. Tisdale, 139 Ala. 250, 36 S 618; 
Alabama State Fair, etc., Assoc. v. 


Alabama Gas Fixture, ete, Co., 131 
Ala..256;,) 31 (S126, 
Cal.—United Materials Co. v. 


Loughery, 22 Cal. A. 1,133 P 18. 
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[§§ 251-252 


deductions, and. set-offs, without setting out any 
credits or deductions.** ( 
eration do not require the credits to be itemized.** 

[§. 252] cc. Apportionment among Several Build- 
ings or Improvements.°? ( 
tions there are statutes relating to the apportion- 
ment of the amount of a claim among several 
buildings,*° such as statutes providing that a claim- 
ant who files one claim against two or more buildings 
or other improvements shall designate the amount 
due, or which he claims to be due, on each of 
such buildings or other improvements.*? 
owing to a difference in the wording of the statutes 
and the construction placed thereon, there is con- 
siderable divergence of holding in respect of ques- 
tions of apportionment.*? 
the same jurisdiction there has been a change in 
the applicable statutes** or in the construction placed 


The statutes under consid- 


In a number of jurisdic- 


However, 


In some instances in 


Mo.—Schroeder v. Mueller, 33 Mo. 
A. 28. 

Or.—Kezartee v. Marks, 15 Or. 
S29" 16° PP 407 [roll awW oittier Vv. 
Blakely, 13 Or. 546, 11 P 305]. 

Tex.—Bassett v. Brewer, 74 Tex. 
554, 12 SW 229. ° 

[a] Where there are no just 


credits or offsets, a failure so to state 
in the notice or claim does not in- 
validate it. Heberling v. Day, 59 
Cal. A.~13, 920992 908% 

37. Hayes v. Hammond, 162 Ill. 
133, 44 NE 422 [aff 61 Ill. A. 310]. 

{a] “There is no material differ- 
ence (1) between a statement of the 
amount due without setting out the 
credits and a statement of the whole 
amount of the debit side of the ac- 
count and also of the credits.” Lu- 
cas v. Rea, 10 Cal. A. 641, 646, 102 P 
822 [mod 7 Cal. Unrep. Cas. 3638, 101 
PB) 53%]. (2) “Whether the full 
amount of the contract price was 
stated, with credits, or the true 
amount due after deducting credits, 
is immaterial provided the facts were 
correctly stated.” Star Mill, etce., 
Co. v. Porter, 4 Cal. A. 470, 473, 88 
Br49 72 

38. Bateson v. Baldwin Forging, 
etc., Co., 75 W. Va. 574, 84 SE 887. 

[a] Aggregate credit. — A _ state- 
ment including the claim of the 
lienor, and also claims of others as- 
signed to him, the amount due on 
each claim‘ being stated separately, 
is not void because an aggregate 
credit is given, it being presumed, in 
the absence of evidence to the con- 
trary, that the payment was made 
after the assignment, and applied by 
the creditor to the total debt. Small 
v. Foley, 8 Colo. A. 435, 47 P 64. 

Itemized statement or account of 
labor or materials see infra §§ 291- 
296, 

39. Cross references: 
Joinder of claims see supra §§ 208— 
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“ . 

Necessity of pleading showing ap- 

portionment see infra § 582. 
Property subject to lien see 

§§ 346-349. 

40. See statutory provisions; and 
Brant v. Hartrick, 60 Pa. Super. 507. 

[a] Claims held defective.—Brant 
v. Hartrick, 60 Pa. Super. 507; Con- 
way v. Sperry, 24 Pa. Dist. 540. 

41. Pugh v. Moxley, 164 Cal. 374, 
128 P 1037; Warren v. Hopkins, 110 
Cal. 506,42 P 986; Kritzer v. Tracy 
Engineering Co., 16 Cal. A. 287, 106 
P 700; Durney vy. Diguglielmo, 28 
Del. 289, 92 A 850; Eccles Lumber 
Co. v. Martin, 31 Utah, 241, 87 P 7138. 
nee See infra text and notes 43— 

43. See cases infra this note. °: 

[a] In Pennsylvania (1) the for- 
mer and present statutes differ in 
that the former .provided for the 
filing of one claim (see supra § 208) 
(2) apportioned among the build- 


infra 
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For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


aa efi. Se betas Ue ee a lee 


§§ 252-253] 


thereon.*4 Some courts hold that a compliance with 
such statutes is essential;*° but other courts regard 
the statutes as permissive*® or hold that a failure to 
apportion the claim merely postpones the lien to 
other specific liens upon each improvement‘? and 
does not entirely defeat it,*® unless one of the 
buildings belongs to a third person,*® or unless 
the claim was not filed in time as to part of the 
Where several buildings or improve- 
ments intended to be used together are erected on 
the same lot of land, it is not necessary to specify 
the amount due for labor or materials on each 
separately ;°t but such a specification is necessary 
where the buildings or improvements are on sep- 
arate lots or tracts,>* especially when owned by 
In some jurisdictions, appor- 
tionment is unnecessary in case of a claim of lien 
on several buildings on adjoining lots,°* while in 
other jurisdictions, apportionment is permissible 
and necessary where the buildings or lots are ad- 


- buildings.®° 


different parties.®? 


joining,®> but is not permissible 


ings (Thomas v. James, 7 Watts & 
Sia (ba. eke Beitzelev.stair,. 2) ba, 
Dist. 337; Gross v. Stoltz,, 2 Pa. Co. 
190), (8) while the present statute 
provides for the filing of separate 
claims (see supra § 208) (4) with the 
amount due determined by apportion- 
ment (Koons vy. Harding, 3 Pa. Dist. 
& Co. 741). 

44. See cases infra this note. 

{a] Buildings or improvements on 
same lot.—(1) In one case it was 
squarely held that Code Civ. Proc. 
§ 1188 did not require a specification 
of the amount due on each building 
or improvement where all the work 
was, done on the same piece of prop- 
erty. In this case claimant had per- 
formed certain work upon a dwell- 
ing house and also in and upon a 
tunnel and other portions of the 
mining claim, and filed a lien not 
designating the amount due on each 
improvement. _From a decree en- 
forcing the lien a mortgagee of the 
property appealed on the ground that 
as the claim of lien did not desig- 
nate the amount and the value of the 
work performed upon the dwelling 
house and the amount and value of 
that performed upon the tunnel and 
other portions of the mining claim, 
the lien of claimant should have been 
postponed to the mortgage by virtue 
of Code Civ. Proc. § 1188. But the 
court refused to sustain this conten- 
tion, saying: ‘We think appellants 
do not correctly construe this sec- 
‘tion. It plainly applies only to cases 
in which one claim is filed against 
two or more separate and distinct 
‘buildings, mining claims, or other 
improvements owned by the same 
person,’ and not to a case where, as 
here, all of the work was performed 
upon one and the same piece of prop- 
erty, although upon different por- 
tions of it.” Dickenson v. Bolyer, 55 
Cal. 285, 286. (2) The court of Cali- 
fornia has, however, apparently re- 
ceded from this opinion, although 
avoiding expressly overruling this 
case, for in a subsequent case “There 
were two houses built on the same 
lot,—the Western Hotel and the 
Pendola cottage,—and appellant ob- 
jects that in some of the liens it does 
not appear how much material and 
labor were furnished for one, and 
how much for the other. But that 
circumstance, under section 1188 of 
the Code of Civil Procedure, would 
only have the effect of giving prece- 
dence to other liens. It would be no 
concern of the owner of the lot (see 
Dickenson y. Bolyer, 55 Cal. 285).” 
Booth v. Pendola, 88 Cal. 36, 43, 23 
P5200, -25-P,1101. . 

45. Durney v. Diguglielmo, 28 
Del. 289, 92 A 850; Foster v. Spencer, 
16 Sask. L. 517, [1923] 3 DomLR 96, 
[1923] 1 WestWkly 1235. 

46. Buerger Inv. Co. v. B. F. Sal- 


MECHANICS’ LIENS 


not adjoin.*® 


tract.®° 


eral. 
where they do 


zer Lumber Co., (Colo.) 287 P 162. 

[a] Statutes construed. — Under 
the construction placed upon some 
statutes, claimant may apportion 
where possible, and where apportion- 
ment is possible, yet cannot readily 
be made, he may choose whether he 
will apportion or file a blanket: lien. 
“He may in good faith choose. the 
blanket lien and make his statement 
so, and, if it turns out that an appor- 
tionment is readily possible, and the 
court deems it equitable to all par- 
ties, it may be had in the decree.” 
Buerger Inv. Co. v. B. F. Salzer Lum- 
ber Co., (Colo.). 237 P 162, 165. 

47. Cal.—Booth v. Pendola, 88 Cal. 
36,4:23) 200, 25 -Pellol: 

Md.—Whicher Dev. Corp. v. Ross, 
142° Md. 522, 121 A 372; Fulton v. 
Parlett, 104 Md. 62, 64 A 58. 

Pa.—Thomas v. James, 7 Watts & 
S. 381; Beitzel v. Stair, 2 Pa. Dist. 
3373 Grossr vis Stoltz; -2> Pas iCo. 190 
(all three cases decided under the act 
of June 13, 1836). 

Utah.—Hccles Lumber Co. v. Mar- 
tin; Si Utah! 241° 8% P73. 

Wash.—Seattle Lumber Co. vy. 
Sweeney, 33 Wash. 691, 74 P 1001. 

[a] Where there are no other lien 
claimants whose rights can be af- 
fected, the owner has no cause for 
complaint. Kritzer v. Tracy Engi- 
neering Co., 16 Cal. A. 287, 116 P 700. 

48. Booth v. Pendola, 88 Cal. 36, 
238->Ps 2005) 255. P <1 01; Caltriderimw: 
Isberg, (Md.) 130 A 538; Whicher 
Dev. Corp. v. Ross, 142 Md. 522, 121 
A.372; Fulton vy. Parlett, 104 Md. 62, 
64 A 58; Eccles Lumber Co. v. Mar- 
tin, 31 Utah 241, 87 P 713; Seattle 
Lumber Co. v. Sweeney, 33 Wash. 
Gd, at PS O01, 

49. Sarginson v. H. S. Turner 
Inv. Co., 69 Wash. 234, 124 P 3879. 

50. Schmidt v. Anderson, 253 Ill, 
29, 97 NE 291. 

51. Charleston Bank v. Curtiss, 18 
Conn, 342, 46 AmD 325; Lauman’s 
App., 8 Pa. 478; Griel’s App., 7 Pa. 
Cas. 137, 9 A 861; Miller v. Trinity 
Union M. E. Church, 40 R. I. 456, 


101 A 106. 

[a] Applications of rule.— (1) 
House and barn. Charleston Bank 
v. Curtiss, 18 Conn. 342, 46 AmD 
325. (2) Mansion house, barn, wagon 
house, etc., on one farm. Lauman’s 
App., 8 Pa. 473. (38) Bone-boiling 
establishment, bone house, wagon 
shed, dwelling house, and stable, on 
one tract of land. Griel’s App., 7 
Pa. Cas: 137, 9 A 861. (4) Church 
building and Sunday school building, 
not only used for one general pur- 
pose, but also physically connected 
by means of a corridor and wires and 
pipes, one being dependent on the 
other for light, heat, and water. 
Miller vy. Trinity Union M. E. Church, 
40 R. 1.. 456, 101 A 106. \ 

52. De Wolf v. Bonee, 91 Conn. 
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Some courts hold that a claim for a 
lien on a ‘‘double house,’’ that is, a building 
erected at one time but completely divided by a 
solid partition wall into two houses intended for 
separate use and occupancy, need not be appor- 
tioned ;>* but other courts take a contrary view.°* 
In some jurisdictions the statutes provide for an 
apportionment where several buildings are erected 

. under one contract;°® but in other jurisdictions a 
statute requiring a designation of the amount due 
on each building is deemed inapplicable where two 
or more buildings are constructed under one con- 

The claim need not expressly state that 

the amount due is determined by apportionment,®* 

provided it is in fact so determined.®? 
tionment is to be made among houses~-or other 
buildings,®* but not against pieces of ground upon 
which houses are yet to be erected.** 

[§ 253] dd. Erroneous Statement—(aa) In Gen- 

As a general rule, an error in stating the 

amount for which a lien is claimed will defeat 


The appor- 


712, 101 A 233; Morris County Bank 
v. Rockaway Mfg. Co., 16 N. J. Eq. 
150. See Crawford v. Sterling, 155 
Ala. 511, 46 S 849 (there are as many 
separate liens as there are separate 
lots of the area described ip the 
Statute, unless, perhaps, a_ single 
building rests upon two or more lots; 
each lien must be perfected by a 
Separate compliance with the statu- 
tory requirements, so that in no 
event will improvements on separate 
lots, justifying a separate lien on 
each, be confused; and where a state- 
ment embraces, without separation, 
a lien on two separate lots, it does 
not comply with the statute, and any 
possible lien is lost); Edward KE, 
Buhler Co. v. New York Dock Co., 
170 App. Div. 486, 488, 156 NYS 457 
(a notice of lien is fatally defective 
where it groups ‘materials furnished 
under several contracts for the im- 
provement of distinct pieces of real 
property widely separated; being im- 
proved as independent operations’). 

53. De Wolf v. Bonee, 91 Conn, 
712, 101 A 233; Foster v. Spencer, 16 
Sask. L. 517, [1923] 3 DomLR 96, 
[1923] 1 WestWkly 1235. 

[a] Apportionment held sufficient, 
—Southwestern Paint, etc, Co. v. 
Perkins, 90 Kan. 725, 136 PB 324. ¢— 

54. Phillips vy. Gilbert, 101 U. S. 
721, 25 L. ed. 833 (row of buildings); 
Bickel v. Gray, 81 Mo. A. 653. 

55. Goodman v. Fried, 55 Ill. A, 
362; Pierce, etce., Mfg. Co., Inc. v. 
Rogers, 60 Pa. Super. 293; Koons v. 
Harding; 3 Pa. Dist. & Co: 741) 

56. In re Ellis, 296 Fed. 241 
(Pennsylvania statute); Sumption y. 
Rogers, 242 Pa. 348, 89 A 121, Ann 
Cas1915B 622 [aff 53 Pa. Super. 109]; 
Jeannette Planing Mill Co. v. Greena- 
walt, 11 Pa. Super. 157; Pittsburgh 
Plate Glass Co. v. Cressman, 23 Pa. 
Dist. 882; Koons y. Harding, 3 Pa. 
Dist.. & —€o. 741: 

57. Bastrup v. Prendergast, 179 
Ill. 5538, 53 NE 995, 70 AmSR 128. 

58. Roat v. Frear, 167 Pa. 614, 31 
A 861; Malone’s App., 79 Pa. 481 
(both cases decided under Act June 
16, 1836 § 13). 

59. Todd v. Gernert, 223 Pa, 103, 
72 A 249; Scott v. Scott, 196 Pa. 132, 
46 A 379. 

60. Pugh v. Moxley, 164 Cal. 374, 
128 P 1037; Warren v. Hopkins, 110 
Cal. 506, 42 P 986; Kritzer v. Tracy 
Engineering Co., 16 Cal. A. 287, 116 
P 700; Southern California Lumber 
Co. +vm Peters,'-34 Cals) A.y 47.3) S86 
816; Eccles Lumber Co. v. Martin, 
31 Utah 241, 87 P 713. 

61. Koons v. Harding, 3 Pa. Dist. 
& Co. 741. 


62. Koons v. Harding, supra. 

63. Pierce, etc., Mfg. Co., Ine. ‘v: 
Rogers, 60 Pa. Super. 298. 

64. Pierce, etc., Mfg. Co. Ine v. 


Rogers, supra. 
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the lien when and only when it is made knowingly, 
intentionally, or fraudulently;®* an error arising 
from mere mistake will not have this effect.®* 


[§ 254] (bb) Understatement. 


ment of the amount due when there is no bad faith 
and no prejudice to the owner or other lienholders 
merely causes loss of the len for that part of 


the claim omitted.6? A mistake 


crediting a discount for which there was no con- 
sideration does not preclude him from asserting the 
right to recover the value of the materials 


65. Hydraulic Press Brick Co. v. 
McTaggart, 76 Mo. A. 347; Lincoln 
Nat. Bank v. John) Peirce Co., 98 
Misc. 325, 164 NYS 421. 

{a] Statute construed.—A statute 
providing that no error in the amount 
of the demand shall affect the lien 
“means merely an inadvertent or 
honest mistake, and not a willfully 
false claim.’ Fleming v. McDade, 
207 Ala. 650, 93 S 618. 

66. Hydraulic Press Brick Co. v. 
McTaggart, 76 Mo. A. 347; Robertson 
Lumber Co. v. Clarke, 24 N. D.-’134, 
138 NW 984; Harrisburg Lumber Co. 
v. Washburn, 29 Or, 150, 44 P 390; 
Culn.er v. Caine, 22 Utah 216, 61 P 
1008. 

{a] Clerical error not calculated 
to mislead.—The amount for which a 
lien was sought, being easily ascer- 
tained by simple mathematical cal- 
culation, the notice was not invali- 
dated by a clerical error in a super- 
fluous clause thereof in misstating 
the amount claimed which was not 
calculated to, and did not, mislead, 
Hurley v. Tucker, 128 App. Div. 580, 
112 NYS 980 [aff 198 N. Y. 534 mem, 
92 NE 1087 mem]. 

[b] An account containing a 
debit and a credit for the same item 
does not ‘therefore fail of being a 
just and true account when the evi- 
dence shows that the item does not 
include either a final debit or credit 
and might without affecting the 
rights of either party be omitted 
altogether. McLaughlin v. Scha- 
wacker, 31 Mo. A. 365. 

67. Spicer v. Dugrey, 221 Mich. 
264, 190 NW 646. 

68. Noyes v. Smith, (Tex. Civ. A.) 
77 SW 649. 

69. Inclusion of nonlienable items 
see infra § 299. 

70. U. S.—Springer Land Assoc. 
v. Ford, 168 U. S. 513,18 SCt 170, 42 
L. ed. 562 [aff 8 N. M. 37, 41 P 541]; 
Salt Lake Hardware Co. v. Chainman 
Min., etc., Co., 137 Fed. 632; Hooven, 
etc., Co. v. Featherstone, 111 Fed. 81, 
49 CCA 229, 

Ala.—Alabama, etc., Lumber Co. vy. 
Tisdale, 139 Ala. 250, 36 S 618. 


Cal.—Snell v. Payne, 115 Cal. 218, 
221, 46 P. 1069; Schallert-Ganahl 
Lumber Co. v. Neal, 91 Cal. 362, 27 


P 748; Harmon y. San Francisco, etc., 
min Oor," 86 Cal. 6LTN2b°R* 1249922" 
407; Barber v. Reynolds, 44 Cal. 519; 
Henley v. Pacific Fruit Cooling, ete., 
Con, TOCA ARNT 28; (E27 oP 800. lucas 
vy. Gobbi, 10 Cal. A. 648, 108 P 157. 

Conn.—Marchetti v. Sleeper, 100 
Conn. 339, 123 A 845; Ginsberg y. 
Capone, 91 Conn. 169, 99 A 501; Soule 
v. Borelli, 80 Conn. 392, 68 A 795 
Kiel v. Carll, 51 Conn. 440; Nichols vy. 
Culver, 51 Conn. WEG Westland v. 
Goodman, 47 Conn. 83; Marston v. 
Kenyon,. 44 Conn. 349; Hopkins v. 
Forrester, 39 Conn. 351. 

Dak.—MecCormack vy, 4 
Dak. 506, 34 NW 39. 

Ill—Hayes v. Hammond, 162 Il. 


Phillips, 


133, 44 NE 422 [aff 61 Ill. A. 310]; 
Day v. Chapman, $38 Til) -A. 358: 
Rockwell v. O’Brien-Green Co:;,, 62 
Ill. A. 293. 


Ind.—Alprecht) ive (CC: Foster 
Lumber Co., 126 Ind. 318, 26 NE 157; 
Harrington v. Dollman, 64 Ind. 255. 

Iowa.—Ewing v. Stockwell, 106 
Iowa 26, 75 NW 657; Simonson Bros. 
Mfg. Co. v. Citizens’ State Bank, 105 
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An understate- 


of claimant in 


dis- 


ae 264, 74 NW 905; St. Croix Lum- 
ber Co. v. Davis, 105 ‘Towa 27, 74 NW 
756. 

Mass.—Bordier v. Davis, 239 Mass. 
448, 132 NE 171; Sexton v. Weaver, 
141 Mass. 2738, 6 NE 867; Smith v. 
Norris, 120 Mass. 58; Hubbard v. 
Brown, 8 Allen 590; Underwood v. 
Walcott, 3 Allen 464; Whitford v. 
Newell, 2 Allen 424; Parker v. Bell, 
7 Gray 429. 

Mich.—Knowlton vy. Gibbons, 210 
Mich, 547, 178 NW 63; Halpin v. Gar- 
man, 192° Mich. 71, 158 NW 29; Froh- 
lich v. Ashton, 159 Mich. 265, 123 NW 
1130, 164 Mich. 132, 
Allister v. Des Rochers, 132 Mich. 
381, 93 NW 887; Union Trust Co. v. 
Casserly, 127 Mich. 188, 86 NW 545; 
Hulburt v. Just, 126 Mich. 337, 85 NW 
872; Fairbairn v. Moody, 116 Mich. 
61, 74 NW 3886, 75 NW 469; Scheib- 
ner v. Cohnen, 108 Mich. 165, 65 NW 
760; McMonegal v. Wilson, 103 Mich. 
264, 61 NW 495; Lamont v. La Fevre, 
96 Mich. 175, 155 NW 687; Gibbs v. 
Hanchette, 90 Mich. 657, 51 NW 691 
[foll Hannah, etc., Mercantile Co. v. 
Mosser, 105 Mich. 18, 62 NW 1120]. 

Mo.—Heamann y. Porter, 35 Mo. 
137; Banner Lumber Co. v. Robson, 
182 Mo. A. 611, 168 SW 244 [cer- 
tiorari quashed 266 Mo. 595, 182 SW 
743]; Shepard v. Atchison, ete, R. 
Co.; 150 Mo. A.. 98, 129 SW 1003. 

Mont.—Black v. Appolonio, 1 Mont. 
342; Mason v. Germaine, 1 Mont. 263 
[writ of error dism 154 U. S. 587, 14 
SCt 1170, 20 L. ed.- 689]; Nolan y. 
Lovelock, 1 Mont. 224. 

Nebr.—Consolidated Stone Co. v. 
Union Pac. R. Co., 96 Nebr. 521, 148 
NW 318. 

N. J.—Taylor v. Wahl, 69 N. J. L. 
471, 55 A 40; Garrison v. Borio, 61 
N. J. Eq. 236, 47 A 1060 [Loverr Reeve 
v. ‘Elmendorf, 38 N. J.’ L. 1257; Cam- 
den Iron Works v. Camden, 60 N. J. 
Eq. 211, 47 A 220 [mod on other 
grounds 64 N. J. Eq. 723, 52 A 477]. 

N. Y.—Ringle v. Wallis Iron 
Works, 149 N. Y. 489, 44 NB 175; 
Hurley v. Tucker, 128 me Div. 580, 
112 NYS 980 [aff 198 N. 534 mem, 
92 NE 1087 mem]; Held oe New York, 
83 App. Div. 509, 82 NYS 426; Beat- 
tys v. Searles, 74 App. Div. 514, vias 
NYS 497; Gaskell v. Beard, 58'Hun 
ANOS al NYS 399; Morgan v. Taylor, 
als) Daly 304, 5 NYS 920 [aff 128 N. Y. 
622, 28 NE 253]; Lincoln Nat. Bank 
v. John Peirce Co., 98 Mise. 325, 164 
NYS 421; American Mortg. Co. v. 
Butler, 36 Misc. 2538, 73 NYS 3384; 
Pittsburgh Plate Glass Co. v, Vander- 
bilt, 143 NYS 609; Hall v. Thomas, 
il) NYS 979. 

N. D.—Turner y. St: John, 8 N. D. 
245, 78 NW 340. 

Oh.—Thomas v. Huesman, 10 Oh. 
St.'152. 

Or.—Bartels v. McCullough, 102 Or. 
66, 201 P 733; Johnson v. Paulson, 83 
Or. 238, 154 P 685, 163 P 435; Hume 
v. Seattle Dock Co., 68 Or; 477, 137 
P 752, 50 LRANS 153; Cooper Mfg. 
Co. y. "Delahunt, 36 Or.. 402, 51 P 649, 
6.0 (Ea Eten ve lowe. 32 Or. 396, 
den 192; Allen v. Blwert, 29 Or. 428, 
44 P 823, 48 P 54; Harrisburg Lumber 
Coma Washburn, 29 “Ory la 0 449. 
390; Chamberlain v. Hibbard, 26 Or. 
428, 38 P 437; Rowland y. Harmon, 
24 Or. 529, 34 P 857; Nicolai Bros. 
feces Van Fridagh, 23 Or. 149, 31 


129 NW 18; Mc-! 


(105° NYS 162, and aff 198 N. Y. 
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regarding the discount.®* 

[§ 255] (cc) Excessive Claim®®—aaa. In General. 
It is well established as a general rule that the 
fact that a claimant claims an amount greater than 
is really due to him will not defeat the lien where 
the error is not made willfully or with an intent 
to deceive or defraud but is due to an honest mis- 
take,’° and no one is misled or prejudiced thereby.™* 
In such ease the lien may be sustained and enforced ' 
pro tanto for the true amount to which claimant 
is entitled,” provided such amount can be segre- 


Pa.—Morrison v. Swarthmore Nat. 
Bank, 9 Del. Co. 

R. I.—Murphy v. “Guisti, 22m Ree TE. 
588, 48 A 944, 

Utah.—Culmer v. Caine, 22 Utah 
216, 61 P 1008; Garner v. Van Patten, 
20 Utah 342, 58 P 684. 

Wash.—Gould v. McCormick, 75 
Wash. 61, 134 P 676, 47 LRANS 765, 
AnnCas1915A 710; Hillman y. Donald- 


{ son, 67 Wash. 410, 121 P 866; Stran- 


dell v. 49 Wash. 533, 95 P 
1106. 

“If a claimant makes an honest 
mistake as to the amount. .. such 
a mistake will not vitiate his claim 
of lien.” Stewart v. Spalding, 71 Or. 
31.0, 326,5 144 'P" 1127: 

[a] Statutory rule.—(1) Rules 
substantially to this effect are ex- 
pressed in some statutes. Henley v. 
Pacific Fruit Cooling, ete., Co., 19 
Cal, A. 728, 127 P 800; Bordier v. 
Davis, 239 Blass. 448, 132 NE 171: 
(2) A statute annulling any ‘“will- 
fully false claim’’ should not be con- 
strued as applying to a case of mere 
discrepancy in the amount of a claim 
as filed, such as may be consistent 
with good faith. Barber vy. Reynolds, 
44 Cal. 519. 

[b] The rule is applicable to an 
overstatement of the amount of the 
claim arising from: (1) A mistake or 
elerical error in addition. Minneapo= 
lis Plumbing Co. v. Arcade Inv. Co., 
124 Minn. 317, 145 NW 37; Harris= 
burg Lumber Co. v. Washburn, 29 
Or. 150, 44 P 390. (€2) An error of a 
competent bookkeeper. Hume v. 
Seattle Dock Co., 68 Or. 477, 137 P 
752, 50 LRANS 153. (3) Errors in 
bookkeeping, arising from -honest 
mistakes. Johnson v. Paulson, 83 
Or. 238, 154° P' 685, 163 P 435. (4) 
Also the rule is applicable where it 
appears that claimant’s books were 
carelessly kept and there was no in- 
tention to obtain any unfair advan- 
tage. Pittsburgh Plate Glass Co. v. 
Vanderbilt, 143 NYS 609. ‘ 

[ec] Admission of mistake.—The- 
filing of an excessive claim is not 
fatal to the lien where it is the re- 
sult of a mistake and on the trial 
claimant admits or concedes the mis- 
take and claims only the proper 
amount or waives the excess over 
that amount. Ypsilanti Lumber, etc., 
Co. v. Leslie, 218 Mich. 664, 188 NW 
395; Hillman v. Donaldson, 67 Wash, 
410, 121 P 866. 

[a] Facts held not to show fraud 


Moran, 


|or bad faith.—Builders’ Supply, etce., 


Cot Vey meee, — LOO era ee bio. 
Bernstein v. Alcorn, 194 Iowa 1109, 
190 NW 975; Benjamin v. William 
Hillger Land Co., 225 Mich. 613, 196 
NW 191; Nye Schneider Fowler Co. 
v. ‘Risse, 47 S. D.'494, 199 NW 475, 
71. Albrecht v. C. GC. Foster Lum- 
ber’) Co. 126“Ind> 818) (26 NE 457s 
Simonson Bros. Mfe. Co. Vv. Citizens’ 
State Bank, 105 Iowa 264, 74 NW” 
905; Hurley’ v. Tucker, 128 "App. Diy, 
580, 112 NYS 980 [aff.53 Misc. 464, 
534 
mem, 92 NE 1087 mem]; Bartels vy, 
McCullough, 102 Or. 66, 201 P 733. 


72.. U. S.—Hooven, ete; Co. ve 
Heeinera one Alabiil Fed. Sl tone CAy 


Conn.—Ginsberg vy. hk: 
Conn, ‘169, 99' A 501: 

Ga.— Pace v. Shields-Geise Lum- 
ber Co., 147 Ga. 36, 92 SE 755. 


Capone, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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gated from the aggregate amount claimed.7® 
the other hand -the entire lien of a claimant is 
defeated where he knowingly and willfully, inten- 
tionally, or fraudulently claims a larger amount 
than is due him,’* or where, through culpable neg- 
ligence, -he overstates the amount due him,’ as 


where he might have known by 


reasonable diligence that the statement filed by 
him is not a true statement of his claim.”® 
Refusal of enforcement by court of equity. 
some eases it is held that a court of equity is with- 
out power to deprive plaintiff of his lien by reason 
of his conduct in filing a claim for a larger amount 
than is found to be due;’’ but in other eases it 
is held that a court of equity will treat as 


N. Y¥.—Morgan v. Taylor, 15 Daly 
302, 5 NYS 922. 


Or.—Johnson vy. Paulson, 83 Or. 
238, 154 P 685, 163 P 435. 
Wash.—Strandell vy. Moran, 49 


Wash. 533, 95 P 1106. 
' And see cases supra note 70. 

73. Hooven, ete., Co. v. Feather- 
Stone, 111 Fed. 81, 49 CCA 229. 

74. Ala.— Fleming v. McDade, 207 
Ala. 650, 93 S 618. 

Ill.—Builders’ Supply, etec., Co. v. 
Hggmann, 190 Il].. A. 572; Marsh vy. 
Mick, 159 ‘Til. A. 399. - 

Iowa.—Stubbs v. Clarinda, etc., R. 
Co., 65 Iowa 513, 22 NW 654. 

“ Mass.—Vickery v. Riehardson, 189 
Mass. 53, 75 NE 136; Walls v. Du- 
Charme, 162 Mass. 4382, 38- NE 1114; 
Sexton v. Weaver, 141 Mass. 273, 6 
NE 367; Lewin v. Whittenton Mills, 
13 Gray 100 [dist Parker y. Bell, 7 
Gray 429]. 

' Mich.—Griff v. Clark, 155- Mich. 
611, 119 NW 1076, 130 AmSR 582, 29 
LRANS 305; McMonegal v. Wilson, 
163 Mich, 264, 61 NW 495; Brennan 
v. Miller, 97 Mich. 182, 56 NW 354; 
Gibbs v. Hanchette, 90 Mich. 657, 51 
NW 691 [foll Hannah, ete., Mercan- 
tile Co. v. Mosser, 105 Mich. 18, 62 
NW 1120]. 

Mo.—Uthoff v. Gerhard, 42 Mo. A. 
pee. Kling v. Carondelet R. Constr. 
5.1 Mo. ‘A. 410, 

Nebr.—Consolidated Stone Co. v. 
Union Pac. R. Co., 96 Nebr. 521, 148 
NW. 318. 

N. J.—Reeve v. Elmendorf, 38 N. J. 
i. 125 [foll McPherson v. Walton, 42 
N. Je Bias 282, 11-+A° 20]: 

N. Y.—Aeschlimann _ vy. Presbyte- 
rian Hospital, 165 N. Y. 296, 59 NE 
148, 80 AmSR 723 [aff 29 App. Div. 
630, 53 NYS 998]; Hecla Iron Works 
v: Hall, 115 App. Div. 126, 100 NYS 
696; New. Jersey Steel, etc., Co. v. 
Robinson, 85 App. Div. 512, 83 NYS 
450 [aff 178 N. Y. 632 mem, 71 NE 
1134 mem]; Williams v. Daiker, 63 
App. Div. 614, 71 NYS 247; Goodrich 
v. Gillies, 82 Hun 18, 31 NYS 76 
{aff 151 N. Y. 631 mem, 45 NE -1132 
mem]; Foster v. Schneider, 50 Hun 
151, 2 NYS 875; Close vy. Clark, 16 
Daly 91, 9 NYS 538; Aronoff v. Le- 
vine, 105 Misc. 668, 173 NYS 830. 

N. D.—Turner v. St. John, 8 N. D. 
245, 78 NW 340. 

- Or.—Bartels  v. McCullough, 102 
Or. 66, 201 P 733; Stewart v. Spald- 
ine, -71 Orit 0" 141 Po 11272 

g D.—Bohn ‘Mfg. Co. v. Keenan, 15 
S. D. 377, 89 NW 1009. 

Wash.—-Knibb vy. Mortensen, 89 
Wash. 595, 154.P 1109; Peterman v. 
Milwaukee Brewing Co., 11 Wash. 
199, 39 P 452; Whittier v. Stetson, 
etc., Mill Co.,-6 Wash. 190, 33 P 393, 
36 AmSR 149. 

“An intentional :misstatement of 
the account in excess of what is just 
and true, made for the purpose of 
increasing the amount of the lien, is 
a fraud in law, and will vitiate the 
entire lien... Overcharges, will- 
fully made, must be held to work a 
vitiation of the lien.’ Fleming v. 
McDade, 207 Ala. 650, 651, 93 S “618. 

“Where the mistake:'as to the 
amount of the lien is not made bona 
fide, it vitiates the ‘lien.’ “Stewart v. 


MECHANICS’ LIENS 
On | 


the exercise of 


truly.§? 
In 


insuf- } 


Spalding, 71 Or. 310, 326,141 P 1127. 

[a] “This rule is of particular ap- 
plication in cases where the work is 
done at the instance of a contractor 
or other person only constructively, 
or aS a matter of statute the agent 
of the owner, the reason being that in 
such cases the owner has no oppor- 
tunity to know the length of time the 
claimant worked, the wages agreed 
upon and the payments made, and is 
not in a position to controvert ex- 
orbitant claims of which he has no 
notice, and that the intentional or 
negligent overstatement of a claim 
is at least a constructive fraud as to 


him.’ Bartels v. McCullough, 102 
Or? 66, 70) '201-P1733. 
{[b] Some statutes provide (1) 


“that a lien claimant, who, in his lien 
statement, knowingly demands more 
than is justly due, shall have no lien 
whatever.” Lyons v. Westerdahl, 128 
Minn. 288, 291,,150 NW 1083. (2) 
“In the present case the lien state- 
ment demanded fully 20 per cent 
mgre than was justly due. The heat- 
ing company knew that they were 
making a claim for all the material 
and all the labor that would be re- 
quired to complete the contract in 
full. They also knew that they had 
not completed the contract, and nec- 
essarily knew that they were at- 
tempting to acquire a lien for ma- 
terial not furnished and for labor 
not performed. The admitted facts 
are such that the statute divests 
them of the right to a lien.” MLyons 
v. Westerdahl, supra. (38) “This stat- 
ute primarily was intended to pre- 
vent a lien claimant from including 
in his claim items of material or la- 
bor that never went into the im- 
provement. The language of the 
statute, however, is such as to in- 
clude in the exclusion a demand for 
a lien for items of material or labor, 
used in the improvement and paid 
for, or concerning -which a. lien 
waiver had been given.” Home Sup- 
ply Co.; Inc. *v. ER SO (Minn.) 204 
NW 647, 648. 

{e] The fact that the claim is 
grossly excessive (1) is given weight 
in arriving at the conclusion that. it 
was not made in good faith. Blake v. 
Crystalline Lime Co., 37 Ida. 687, 221 
P 71100. (2) A wide discrepancy 
which was not the result.of mere 
inadvertence or mistake avoids the 
claim. Haskell v. McClintic-Marshall 
Co., 289 Fed. 405 [mod 281 Fed. 166] 
(decided under Washington statute), 
(3) “It can hardly be said that an 
account asking for a balance of 
$1,671 upon which the court found 
only $76 was due can be called a ‘just 
and true account’ as reauired by the 
statute.’ Hunt v. Owen Bldg., ete., 
Co., (Mo. A.) 219 SW 138,. 142. (4) 
The difference between seven hundred 
and seventy-two dollars and ninety- 
seven cents, found by the trial 
court to be due, and two thousand 
six hundred and fifty-seven dollars 
and seventy-five cents, the amount 
claimed in the notice of lien, destroys 
the validity of the lien. “Sehreiber v. 
Stern,, 156 App. Div. 196, 140 NYS 
1094 (deciding the point without dis- 
cussion). (5) Even though there is 
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ficient a elaim which is largely excessive,’® or that, 
where there is a willful and intentional overstate- 
ment of the amount due, a court of equity will re- 
fuse to enforce the lien on the principle that plain- 
tiff comes into court with unclean hands.*® 

[§ 256] bbb. Omission of Credits. 
of payment is a fact particularly within » claim- 
ant’s knowledge,8° and) he is bound to state it 
However, it is not every failure to credit 
payments properly that may be declared, as a mat- 
ter of law, to render the lien account invalid.®? 
The intentional omission from the len claim or 
statement of credits which should be given will 
defeat the lien.%* 


The. receipt 


On the other hand the len is 


no actual and affirmative fraud the 
lien is lost if claimant has willfully 
grossly exaggerated his claim and 
thereby. worked or might have 
worked an injury to subsequent lien- 
ors and other parties interested in 
the fund. New Jersey Steel, etc., 
Co. v. Robinson, 85 App. Div. 512, 83 
NYS 450 [aff 178 N. Y. 632 mem, 71 
NE 1134 mem]. (6) Refusal of court 
of equity to. enforce grossly exces- 
sive claim see infra text and note 78. 


75. Bartels v. McCullough, 102 
Or. 66, 201.P 7338. 

76.. Brennan vy. Miller, 97 Mich: 
182, 56 NW 354; Consolidated Stone 
Co. v. Union Pac. R. Co., 96 Nebr. 
521, 148° NW 318; Equitable Sav., 
ete., Assoc. .v.)Hewitt,.“55, Or: 329; 


106 P 447; Cooper Mfg. Co. v. Dela- 
hunt, 36 Or. 402, 51 P: 649, 60 P 1; 
Nicolai Bros. Co. v. Van Fridagh, 23 
Or: 149;.31 P 288. 

77. Schmulbach vy. Caldwell, 196 
Fed. 16, 115 CCA 650. 

[a]. Reason for rule is that the 
lien is a creature of statute and not 
of purely equitable origin or depen- 
dent upon eauitable principles. 
Schmulbach v. Caldwell, 196 Fed. 16, 
29, 15 CCA 650 (stating further that 
it fails to find in the cases “any sat- 
isfactory standard or rule by which 
courts may be guided in dismissing 
or declaring liens invalid for exces- 
sive claims. Without entering into 
the labyrinth of conflicting decisions, 
we think it safer to adhere to well- 
settled principles, and hold that a 
court of equity will enforce ‘the 
right created by the statute in ac- 
cordance with the testimony: in the 
cause’’). 

{b] Owner and claimant differing 
as to amount—‘‘It is not held that 
because a claimant and the owner 
may differ as to the amount of money 
due under the contract, the claimant 
must, if he chooses to litigate that 
controversy, run the risk of losing 
his lien because he has overstated in 
his notice the amount which a court 
may finally determine to be due him.” 
California Portland Cement Co. v. 


Wentworth Hotel Co., 16 Cal. A. 692, 
7038, 118.P 103, 113. i 
78. Brennan v. Miller, 97 Mich. 


182, 56 NW 354. 

Grossly excessive, claims generally 
see supra note 74 [c]. 

79. Fleming v. McDade, 207 Ala. 
650, 93 S 618. 

Willful or intentional overstate- 
ments generally see supra text and 
note 74. 

$0. Equitable Sav., etc., Assoc. v. 
Hewitt, 55 Or. 329, 106 P 447. 

81. Equitable Sav., etc., Assoc. v. 
Hewitt, supra. 

82. Wilson-Reheis-Rolfes Lumber 
Co. v. Ware, 158 Mo. A. 179, 138 SW 
690. 

83. Redd v. Todd, 209 Ala. 56, 95 
S 276; Lane, etc., Co. v. Jones, 79 Ala, 
156; Hoffman v. Walton, 386 Mo. 613; 
N. O. Nelson.Mfg. Co. v. Doherty, 
(Mo.) 191 SW 9838; Center Creek Min. 
Co. v. Coyne, 164 Mo. A, 492, 147 SW 
148; Dougherty, etce., Lumber Co. y. 
Rothbaum, 156 .Mo, A. 215, 137 SW 
88; Consolidated Stone Co. v.. Union 
Pac. R. Co., 96 Nebr..621, 148 NW. 318. 
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not lost where the omission is not willful,** in- 
tentional,®® or negligent,®® but is due to an in- 
mistake,** 
where the amount of the offset is only a small 
Neither will the len 
be defeated by the omission of a credit as to which 
claimant has not accurate information®® and is un- 
able to get a statement,®! or which is unliquidated 
and in dispute®? or not within the knowledge of 
In some jurisdictions it is held or 
recognized that the failure to state the proper 
eredits is fatal where the error could have been 
avoided by the exercise of reasonable diligence; 


nd eroances or an_ honest 


part of the contract price.*® 


claimant.®° 


84. Columbia Rivér Door Co. vy. 
Moddieo Om One lai clio. Pb 4435. 860; 
Rowland vy. Harmon, 24 Or, 529, 34 PB 
357. 

85. Stockton Lumber Co. v. Schu- 
ler, 155 Cal. 411, 101 P 307; Califor- 
nia Portland Cement Co. v. Went- 
worth Hotel Co., 16 Cal. A. 692, 118 
P 1038, 113; Glencoe Lime, etc., Co. v. 
Polar Wave Ice, ete, Co., (Mo. A.) 
184 SW 952; Wilson-Reheis-Rolfes 
Lumber Co. v. Ware, 158 Mo. A. 179, 
138 SW 690; Shepard v. Atchison, 


ete. KR. (Coy) 150 Mo. A. 98,029. 1S Wi 
10038. 
86. Rowland v. .Harmon, 24 .Or. 


529, 34 P 357 [dist Nicolai Bros. Co. 
Wee Vane ridach,, 235 ‘Oral4gr si P 


288]. 

87. Stockton Bumber Co. v. Schu- 
ler, 155 Cal. 411,:101 P 307: [transf 
WaCal AY 250; SEE reN OTe 

88. Dak.—McCormack v. ,Phillips, 
4 Dak. 506, 34 NW 39. 

Tll.—Treloar v.. Hamilton, 225 M11. 
102, 80 NE 75; Kendall v. Fader, 199 
TIS 294, *6o NE 318 afi 99a TI1y tA: 
104]. 

Iowa.—Ewing v. Stockwell, 106 
Towa 26, 75 NW 657; Green Bay Lum- 
ber Co. v. Miller, 98 Iowa 468, 62 
NW 742, 67 NW 383. 

Mass.—Vickery v. Richardson, 189 
Mass. 53, 75 NE 136; Sexton v. 
Weaver, 141 Mass. 273, 6 NE 367. 
Aliter under St. (1851) ec 3438 8 2. 
Lynch y. Cronan, 6 Gray 531. 

Mich.—Corlett-Stone Lumber Co. v. 
Parker, 203 NW 122; Frohlich v. Car- 
roll, -127 Mich. 561, 86 NW) 1034; 
Hulburt v. Just, 126 Mich. 337, 85 
NW 872. 

Mo.—Wilson-Reheis-Rolfes Lum- 
ber Co. v. Ware, 158 Mo. A. 179, 138 
SW 690; Shepard v. Atchison, etc., 
R. Co.,.150 Mo. A. 98, 129 SW 1003; 
Hydraulic Press Brick Co. v. Mc- 
Tageart, 76 Mo. A. 347; Schroeder v. 
Mueller, 33 Mo. A, 28. 

N. D.—Turner y. St. John, 8 N. D. 
245, 78 NW 340. 

Or.—Columbia River Door Co. v. 


Todds .90 SOr. AAT ab e443 ye 860i 
Stewart v. Spalding, 71 Or. 310, 141 
P 1127. 

Utah.—Culmer v. Caine, 22 Utah 


216, 61 P 1008. 

Va.—Rison _v. Moon, 91 wee 384, 
22 SE 165. f 

{a] Bookkeeping errors resulting 
in a failure to note certain credits 
for materials returned, not shown to 
be willful or anything more than 
honest mistakes,-do not render the 
lien void. Columbia River Door Co. 
v. Todd; -'90 Or, 147,°175 °P/443, 860. 
- 89. California Portland Cement 
Co. v. Wentworth Hotel Co.,.16 Cal. 
A. 692, 118 P-103,-113. 


90. Rison v. Moon, 91 Va, 384, 22 
SE 165. 
91. Kasper v. St. Louis Terminal 


R. Co., 101 Mo. A. 323, 74 SW 145. 
92. Christopher, etc.,. Architectu- 
ral Iron, etc., Co. v. E. A. Steininger 
eee Co., 200. Mo. A: 33; 205 SW 
1835 
{a] A failure to credit the precise 
amount subsequently allowed by the 
court will not defeat the lien. Hayes 
v. Hammond, 162 I11)..133, 44 NE 422 
[aff 61 Ill, A. 310]. 
93. Christopher, 


etc., Architectu- 
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especially 


invalid. 


ant. 


respect.t 


ral Iron, ete., Co. v. BH. A. Steininger 


Constr. Co!, 200 Mo. A. 33, 205 SW 
278. 
94. Consolidated Stone Co. _ Vv. 


Union Pac. R. Co., 96 Nebr. 521, 148 
NW 318; Eauitable Sav., ete., Assoc. 
v.. Hewitt, 55 Or. 329, 106 P 447; 
Nicolai Bros. Co. v. Van Fridagh, 23, 
Or. 149, 31 P 288. 

95. Wilson-Reheis-Rolfes Lum- 
ber Co. v. Ware, 158 Mo. A. 179, 138 
SW 690. 

96. See supra text and note 85. 

97. Wilson-Reheis-Rolfes Lum- 
ber Co. v. Ware, 158 Mo. A. 179, 138 
Sw 690. 

98. Springer Land Assoc. v. Ford, 
£6 Si...) 513,18 eSCt a0 42 ala eds 
562 [aff 8 N. M. 37, 41 P 541]. 

[a],) Thus, where a_ contractor 
constructing an irrigation ditch 
agrees to select a tract of land out of 
those to be benefited, which is to be 
credited to him, at a fixed price, as 
part payment for the work, provided 
his employer secures a sufficient deed 
from the owner to himself, a subse- 
quent mechanic’s lien filed by such 
contractor is not invalid for failure 
to credit the price of such land on the 
amount of his claim, where it ddes 
not appear that there was ever any 
tender of the deed, or any showing 
of readiness or willingness to deliver 
it. Springer Land Assoc. v. Ford, 
163) UsrS. 513,018, SCt 120, 1425. ed, 
562 [aff 8 N. M. 37, 41 P 541]. 

99. Colo.—Denver Hardware Co. v. 
Croke, 4 Colo. A. 530, 36 P 624. 

Ind.—Jeffersonville Water Supply 
Co. v. Riter, 146 Ind. 521, 45 NE 697; 
Coburn vy. Stephens, 137 Ind. 683, 36 
NE 132, 45 AmSR 218; Simonds vy. 
Buford, 18 Ind. 176. 

Kan.—Brown v. Walker, 100 Kan. 
542, 164 P 1092 [reh den 101 Kan. 
293, 166 P 873]; Hentig v. Sperry, 38 
Kan. » 17 P 42; Deatherage v. 
Woods, 37 Kan. 59, 14 P 474; New- 
man v. Brown, 27 Kan. 117; North, 
ete., Lumber Co. v. Hegwer, 1 Kan. 
A. 623, 42 P 388. 
ieee rreuseh v. Shryock, 51 Md. 

N. Y.—Kane v. Hutkoff, 81 App. 
Div. 105, 81 NYS 85. 

{a] Even where the statute does 
not require a signing (1) of the claim 
(see infra § 3800), (2) it is probable 
that enough must appear on the face 
of the claim to show that it has been 
made and filed by the parties who 
seek to avail themselves of its bene- 
fits (White v. Dumpke, 45 Wis. 454). 

[b] Affidavit held insufficient.—An 
affidavit which contains the name of 
claimant at the beginning and end 
thereof, but in every other place 
therein where his name should be in- 
serted the name of another person 

ppears, is not in compliance with 
he law and is equivalent to no affi- 
davit. Gannon vy. Potter, etc., Co., 
12 Oh, A. 9, 29 O. C. A, 566 (where 
the scrivener who prepared the affi- 
davit improperly used a carbon copy 
of the affidavit of another claimant). 

1. See cases infra this note. 

{a] Mistakes in the statement of 
the name of claimant may be disre- 
garded where it does not appear that 
anyone was misled or. prejudiced. 
Shattuck v. Beardsley, 46 Conn. 386. 


* 
tiger 


[$§ 256-257 


but in other jurisdictions it is held that, under 
the statutes, the question is one of intention,®® 
and that, where the error was unintentional, it does 
not vitiate the lien,®* even though there may have 
been gross carelessness on the part of claimant.®* 
Under some circumstances a failure to credit land 
to be taken in payment does not render the lien 


[§ 257] (2) Name, Address, and Status of Claim- 
The claim or statement must of course show 
by whom the lien is claimed;®® but the courts are 
liberal in upholding claims or statements in this 
When so required by statute, the resi- 


[b] The omission of claimant’s 
christian name has been held not 
fatal.” Hill's “Est. 2 PaidkR 96,03 
PaLJ 323. 

{c] Claimant doing business un- 
der particular name.—(1) Where a 
contractor does business for an un- 
disclosed principal under the name 
of “H., Agent,” a lien is properly 
filed in that name. Hooker y. Mc- 
Glone, 42 Conn. 95. (2) A lien claim 
by S who did business under the 
name of S & Co. is not bad because 
the contract signed in his name pur- 
ports to be made by S & Co.; it is 
sufficient to assert in the claim the 
ultimate fact that S made the con- 
tract without explaining that S & 
Co. was merely a name under which 
he was doing business, and that no 
one else was interested in that busi- 


ness. Sweet v. Fresno Hotel Co., 174 
Son 789, 164 P 788, AnnCas1918D 
[da] Claim or affidavit of agent.— 


(1) An affidavit for a mechanic’s lien, 
stating that it is made by a person 
named, “agent for’ a certain firm, 
and that the amount alleged therein 
‘is due and owing him,” for which 
“he claims” a mechanic’s lien, is suffi- 
cient to support a lien in favor of the 
firm named in the affidavit, and not 
merely in favor of the person named 
as agent, Lamb v. Hanneman, 40 
Iowa 41. (2) A claim of lien by a 
materialman that “the undersigned, 
B., T. agent, claims a lien,” etc., and 
signed by T was a claim of lien by 
B, and the words ‘“T, agent,” in the 
claim of lien, and the signature of 
T attached thereto, were surplusage. 
Broxton Artificial Stene Works  v. 
Jowers, 4 Ga. A. 91, 60 SE 1012. 

[e] Corporation—An affidavit of 
a corporate claimant which recitss 
the corporate name and which, when 
construed as a whole, shows that the 
corporation is claiming a lien for 
materials furnished by it, is suffi- 
cient, although it does not recite that 
claimant is a corporation, and al- 
though it employs the word ‘he” 
instead of “it.” Acme Lumber Co. v. 
Modern Constr. Co., 214 Mich. 357, 
183 NW 192. 

[f] Partners or joint contractors 
or survivor or successor thereof.— 
(1) In the case of a joint claim by 
persons who are partners it is suffi- 
cient to give the names of the indi- 
vidual members, without stating that 
they are partners or giving the firm 
name. Duckwall v. Jones, 156 Ind. 
682, 58 NE 1055, 60 NE 797; Waters 
v. Goldberg, 124 App. Div. 511, 108 
NYS 992; Knabb’s App., 10 Pa. 186, 
51 AmD 472. (2) It is also generally 
held sufficient to give the firm name 
without mention of the individual 
names. Holden v. Mensinger, 175 
Cal. 300, 165 P 950; Pierce v. Osborn, 
40 Kan. 168, 19 P 656; Lays v. Hur- 
ley, 215 Mass. 582, 103 ‘NE 52; Black’s 
App., 2 Watts & Ss. (Pa.) 179; Bick- 
erton v. Dakin, 20 Ont. 192, 695. (3) 
But under some statutes the contrary 
has been held. Kane v. Hutkoff, 81 
App. Div. 105, 81 NYS 85. (4) Some- 
times a statement is upheld where it 
sets out the names of the individuals 
who did the work or furnished the 
material and who compose the part- 


- For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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dence,” business address,* or principal place of busi- 
ness* of claimant must be stated in the notice, 
Some courts hold that it is 
not essential to state the capacity in which claim- 
ant did the work and in which he claims a lien.® 
Also some courts hold that an error in this re- 
spect is not fatal;® but other courts hold the 
Various claims and affidavits have been 
construed as showing claimant to be a contractor.’ 

[§ 258] (3). Names of Encumbrancers or Other 
The statutes do not require the lien state- 
ment to set forth the names of mortgagees,? en- 


claim, or statement. 


contrary.’ 


Lienors. 


cumbraneers,!°® or other lenors.1? 


nership, and which is signed by the 


proper partnership name, although it) 


does not formally allege that the 
persons named constitute a partner- 


| 


| 


Ship (Miller v. Faulk, 47 Mo. 262), | 


(5) or although, in the body thereof, 
it misstates the partnership name 
(Shattuck v. Beardsley, 46 Conn. 
386). (6) Where two partners had 
formerly been doing business under 
one fictitious name, thereafter re- 
sumed business under a_ different 
name, and in doing so used the sta- 
tionery of the old firm and used the 
two names indiscriminately, which 
was known to the contractor to whom 
they furnished the material, a lien 
claim filed in the name later adopted 
by them, followed by proceedings in 
a suit under the name of the two 
partners doing business under the 
latter name and also sometimes 
under the earlier name, was _ suffi- 
cient. McPherrin v. Lumbermen’s 
Supply Co., 211 Mo. A. 385, 242 SW 
136. (7) When a contract to make 
an excavation to a building is sublet 
to a copartnership, but before the 
work is completed one of the part- 
ners refuses to proceed and the other 
partner carries it on to completion, 
the latter is entitled to take out a 
mechanic’s lien on the property in 
his own name. Silver v. Thomas, 9 
Oh. A. 187, 29 O. C, A. 455... (8) Also, 
where, after part of the work has 
been done under a contract with sev- 
eral joint contractors, the contract 
is abandoned and one of them enters 
into a new arrangement with the 
owner and completes the work, he 
may file a lien in his own name there- 
for. Hubbell v. Schreyer, 56 N.Y. 
604 mem, 15 AbbPrNS 300 [rev 4 
Daly 362, 14 AbbPrNS 284]. 

2. See cases infra this note. 

{a] Application of, and compli- 
ance with, statute—(1) The statute 
applies where an individual is doing 
business under a firm’ name. Lin- 
coln Nat. Bank v. John Peirce Co., 
98. Misc. 325, 164 NYS 421. (2) It is 
not complied with by giving the 
place of business of a firm. Kane v. 
Hutkoff, 81 App. Div. 105, 81 NYS 
85. (3) Stating the name of the town 
(Barrington v. Martin, 16 Ont. L. 
635, 12 OntWR 324), (4) or the name 
of ‘the town and county (Dufton v. 
.Horning, 26 Ont. 252), in which the 
lienor resides has been held suffi- 
cient. (5) .Where a statement of 
claim made by claimants’ solicitor 
stated that they resided in a certain 
district which was then unorganized 
and the name and address of the so- 
licitor were also stated, it was held 
not necessary to give more precise 
particulars of the nlaces of residence 


of claimants. Crerar v. Canadian 
Pac. R. Co.,.5 Ont. L. 383. 
3. Hurley. v. . Tucker, 128 App. 


Div. 580, 112 NYS 980 [aff 198 N. Y 
534 mem, 92 NE 1087 mem]. 

{a] A statement of the principal 
office of a carporate claimant has 
been. held sufficient as a statement of 
its business address. Hurley  v. 
Tucker, 128 App. Div. 580, 112 NYS 


980 [aff 198 N. Y. 5384 mem, 92 NE 
1087 mem]. 
4 Lincoln Nat. Bank v. John 


Peirce Co., 98 Misc. 325, 164 NYS 
421. 
[a] A statement of the principal 
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[§ 259] (4) Notice to Owner. 
ute may require that claimant shall serve upon 
the owner a notice of his intention to claim a 
lien before the lien claim or statement is filed,’?. 
it is not necessary that the claim or statement should 
set forth that such notice has been given,** unless 
the statute expressly requires such an averment."4 

[§ 260] (5) Time of Filing.'® 
jurisdictions it is held that it is necessary for the 
claim or statement to show on its face that it is 
filed within the time allowed by statute- after the 
completion of the work or furnishing of materials 
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Although the stat- 


In a number of 


or after the accrual of the indebtedness,® unless 


office of a domestic corporation is a 
sufficient statement of its principal 
place of business, the terms ‘“‘prin- 
cipal office’ and ‘‘principal place of 
business” being synonymous terms 
when used in respect to domestic 
corporations, and the assumption be- 
ing that the principal office of sucha 
corporation is its “principal place of 
business.” Hurley v. Tucker, 128 
App. Div. 580, 112 NYS 980 [aff 198 
N. Y. 534 mem, 92 NE 1087 mem]. 

{b] Foreign corporation. — The 
only requirement of Lien L. § 9 (1), 
in the case of a foreign corporation, 
is that “its principal “place, of busi- 
ness within this state’ ‘shall be 
stated in a notice of lien filed by it. 
Lincoln Nat. Bank v. John Peirce 
Co., 98 Misc. 325, 164 NYS 421. 

5. Lutz v. Ey, 3 E. D. Smith (N. 
Y.) 621, 3 AbbPr 475. 

{a] Subcontractor.—‘‘The statute 
does not require the claimant to de- 
scribe himself as a subcontractor, or 
as other than the claimant who fur- 
nished material and labor to the 
person named as contractor.” Brown 
Saeed 100 Kan. 542, 545, 164 P 
1092. 

{b] Carpenter.—The claim of lien 
of a carpenter is sufficient without 
designating the lien as that of a 
carpenter, the lien being given to 
persons entitled thereto for furnish- 
ing labor contributing to the erec- 
tion of a building, and not as follow- 
ers of a particular trade or calling, 
notwithstanding the enumeraton of 
varous classes of persons in the 
statute. Ogram v. Welchoff, 40 Cal. 
A. 298, 180 P 631. 

6. Brown v. Walker, 100 Kan. 542, 
164 P 1092 [reh den 101 Kan. 293, 
166 P 873]; Rankin v. Rankin, 86 
Kan. 893, 122 P 1120 (laborer desig- 


nating himself as subcontractor). 
Te enver Hardware Co. v. Croke, 
4 Colo. A. 530, 36 P 624 (subcon- 


tractor filing lien as principal con- 
tractor). 


8. See cases infra. this note. 
fa] Thus (1) an affidavit assert- 
ing that deponent furnished labor 


and material for building a house on 
a lot in pursuance of a contract with 
the owner of. the lot, and there is due 
deponent therefor, from the owner, a 
certain amount on the contract, and 
a certain amount for extras done on 
the house under the contract, and 
damages suffered by deponent be- 
cause the owner failed to comply 
with the contract, purports to be the 
affidavit of a principal contractor and 
not of a materialman. McMonegal 
vy. Wilson, 103 Mich. 264, 61 NW 495. 
(2) An allegation. that the work was 
done in pursuance to a contract with 
the agent of the owners sufficiently 
shows that claimants were contract- 
ors and not subcontractors. Ward v. 
Conwell, 8 Del. Co. (Pa.) 17. 

9. Vesuvius Lumber Co, v. Ala- 
bama Fidelity Mortg., ete., Co., 203 
Ala. 93, 82 S 107. See Whaley v. 
Linnenbank, 36 Ont. L. 361, 29 Dom 
LR 51 (it need not be stated that the 
lien. is claimed against a mortgagee). 


Naming mortgagee as owner see 
infra: § .275. 
10. Vesuvius Lumber Co, v. Ala- 


bama,. Fidelity Mortg., ete:, Co., 203 
Ala. 938, 82 S 107; Bradshaw v. Sau- 
cerman, 18 B. C. 41,.9 DomLR 439, 


23 WestLR 33, 3 WestWkly 761. 


11. Vesuvius Lumber Co. v. Ala- 
bama Fidelity Mortg., etc., Co., 203 
Ala. 93, 82 S 107. 

{a] A former statute requiring 


the claim to state the names and 
residences of all claimants was con- 
strued to mean such claimants only 
as were interested in the particular 
claim and not all persons who might 
have claims against the same prop- 


erty. Morgan v, Taylor, 15 Daly 304, 
Oe iuy. 920 [aff 128 'N. Y. 622, 28 NE 
12. See supra § 182. 
13. Adams v. Shaffer, 132 Ind. 331, 
31 NE 1108; Adams v. Buhler, 131 


Ind. 66, 30 NE 883; Riter v. Houston 
Oils Refining). ete: Co, dig> Dex, Civ, 
A. 516, 48 SW 758; Wees vy. Elbon, 61 
W. Va. 380, 56 SE 611; Niswander v. 
Black, 50 W. Va. 188, 40 SE 431. 

14. See statutory provisions; and 
cases infra this note. 

[a] In Pennsylvania (1) the stat- 
utes in force at particular times have 
required the claim to state when and 
how notice was. given. McVey v. 
Kaufmann, 223 Pa. 125, 72 A 503; 
American Car, etc., Co. v. Alexandria 
Water Co., 215 Pa. 520, 64 A 683; 
Thirsk v. Evans, 211 Pa. 239, 60 A 
726; Heist v. Montayne, 53 Pa, Su- 
per. 611; Northern Plectrical Mfg. 
Co. v. Columbia Brewing, Co.,,47,PRar 
Super. 96; Bametzrieder v. Canevin, 
44 Pa. Super. 18; Collins v. Pennsyl- 


vania R. Co., 29 Pa. Super. 547; 
Smith v. Brown, 25 Pa. Dist. 1024; 
McMillan v. Wallace, 22 Pa. Dist. 
990; Kilcullen v. Schilling, 19 Pa. 
Dist. 475, 37 Pa. Co. 439; Hast End 
Mantel, etc, Co. v. Greensburg 
Plnmbing ., Cou) 1629 Pant wDist. awe: 


Hurst v. Gusi, 44 Pa. Co. 447; Meek 
v. Krumrine, 24 Pa. Co. 506; Moss v. 
Greenberg, 15 Pa. Co. 192. (2) But 
under the statutes in force at other 
times such an averment has been 
held not necessary. Winton v. Be- 
nore, 28 Pa. Super. 27 [appr Harbols- 
heimer v. Totten, 7 Pa. Co. 665, and 
overr Benore v. Leonard, 9 Pa. Dist. 
211; Uber v. McAfee, 2 Pa. Dist. 372; 
Irwin v. Nittany Rod, etc., Club, 23 
Pat Com3:7bg" Burnvis ev. atoss,) 12) "Pax 
Co, 193; West Chester v. Sahler, 8 
Pa. Co. 656; Dreibelbis v. Seazholtz, 
8 Pa. Co. 655; Foster v. Montanye, 
7 Kulp 14; Fuller v. Grim, 30 Pittsb 
LegJNS 83] (Act May 18, 1887 WER Ws 
p T18]); Miller v. Fitz, 17 Pa. Dist. 
933 (the act of April 17, 1905). 

15. Time of rendering services or 
furnishing material see infra § 289. 

16. I1l.—Crandall v. Lyon, 188 Ill. 
86, 58 NE 972 [rev 90 Ill. A. 265]. 

Md.—Wix v. Bowling, 120 Md. 265, 
87 A 759. 

Minn.—Knauft v. Miller, 45 Minn. 
61, 47 NW 3813. 

Mo.—Sanderson v. Fleming, 37 Mo. 
A. 595. ; 

Nebr.—Noll v. Kenneally, 37 Nebr. 
879, 56 NW 722. See also Chappell 
v. Smith, 40 Nebr. 579, .59 NW 110 
(the failure of the account and state- 
ment filed for a mechanic’s lien to 
show affirmatively that the filing 
is within the st&tutory time prevents 
the lien from taking precedence of 
mortgage liens previously existing). 

Pa.—Cowan v. Pennsylvania Plate 
Glass. Co., 184 Pa.16,. 38 A’ 1081; 
Fourth Baptist Church yv. Trout, 28 


[40 C. J.J 


completion of the contract has been prevented ;7 
and that the statement is ineffectual to perfect a 
lien if it} shows affirmatively on its face that it 
-is filed too late,® even though the fact is other- 
wise.!® In other jurisdictions, however, it is held 
that the statement of claim need not aver or show 
that it was filed within the time allowed by stat- 
ute;2° that the recitals in the statement as to 
time are not conclusive on the lienor;*! and that a 
claim which was in fact filed within the required 
time will not be defeated by dates, or averments 
as to time, in the claim, which incorrectly show the 
contrary.22. At any rate where the recitals or aver- 
ments of the claim or statement are sufficient to 
show that it was filed within the requisite time,* 
it is immaterial which rule prevails. 

[§ 261] (6) Nature of Improvement.’* Except in 
some jurisdictions,”® the claim or statement should 
specify the building or improvement on which the 
work was done or for which the materials were 
furnished,?® so as to exclude work done or mate- 
rials furnished for anything else,”’ and to show 


Pa. 153; Lehman v. Thomas, 5 Watts] v. Hartrick, 61 Pa. 
& S. 262; McNamee v. Hildeburn, 9 


Pa. Co. £67; Ellice v. Paul, 2 Phila. [a] 
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see cases infra this note. 
Statements held sufficient.— 


[§§ 260-262 


that the improvement is of a character for which 
a lien can be acquired under the statute.2* Where 
the claim misdescribes the character of the improve- 
ment, it is fatally defective,?® unless the case falls 
within a statute providing that the lien shall not 
be affected by any inaccuracy in the particulars of 
the lien statement.*° 

New structure or addition, alteration, or repair. 
Under some statutes the claim must specify on its 
face the class to which it belongs, whether for 
original erection and construction, or for addition, 
alteration, or repair.*4 A claim on its: face relat- 
ing to one class will not support a lien relating 
to the other;** but a claim which shows by apt 
words the class to which it belongs is sufficient,** 
although it does not use the statutory phrase.** 

[§ 262] (7) Property—(a) Description—aa. Ne- 
cessity. The statutes regulating the acquisition of 
mechanics’ liens universally require that the len 
notice, claim, or statement shall contain a deserip- 
tion of the property on which the lien is claimed** 
for the purpose of having the papers on record 


Super. 447. And|2 A 33. And see Dow y. Courteney 
Lumber. cCo., 58 Or. 329, 113 P 652 
(void as to mortgagee). 


102. 

Tex.—Meyers v. Wood, 26 Tex. Civ. 
A, 691, 65 SW 671. 

Ont.—Roberts v. McDonald, 15 Ont. 


0. 
Time for filing see supra §§ 218- 
42 


17. Feick v. Stephens, 250 Fed. 
185, 189, 162 CCA 321 [certiorari den 
248 U. S. 562 mem, 39 SCt 8 mem, 63 
L. ed. 422 mem] (decided under Ohio 
statute). 

“While the claim should ordinarily 
give notice on the face of it that it 
has been filed within the statutory 
period, and while, if the contract 
has been completed, this would ne- 
cessitate some statement showing the 
date of completion to be within the 
four months, the same rule should 
not apply when completion has been 
prevented. ‘There is no statutory re- 
quirement that either the date or the 
fact of such prevention be stated.” 
Feick v. Stephens, supra. 

18. Olson v. Pennington, 37 Minn. 
298, 33 NW 791; Macklin v. Miller 
Improved Gas Engine Co., 13 Oh, 
Cir Ce NY S:-94;°32" Oh Cir: Ct.) 16) 

19. Olson v. Pennington, 37 Minn. 
298, 38 NW 791. 

20. Ala.—Cook v. Rome Brick Co., 
98 Ala. 409, 12 S 918. ‘ 

Cal.—Slight v. Patton, 96 Cal. 384, 
31 P 248. 

Ind.—Jeffersonville Water Supply 
Co. v. Riter, 146 Ind. 521, 45 NE 697. 

N. Y.—Schwartz v. Lewis, 138 App. 
Div. 566, 123 NYS 319; Lutz v. By, 
3 E. D. Smith 621, 3 AbbPr 475. 

Or.—Christman y. Salway, 103 Or. 
666, 205 P 541. 

W. Va.—H. C. Houston Lumber 
Co. v. Wetzel, etc., R. Co., 69 W. Va. 
682, 72 SE 786. 

21. Burleigh Bldg. Co. v. Merchant 
Brick, etc., ‘Co., 13 Colo. A. 455, 59 
P 83; Empire State Surety Co. v. Des 
Moines, 152 Iowa 531, 131 NW 870, 
132 NW: 837. 

22. Stephens Lumber Co. Vv. 
Townsend-Stark Corp., 228 Mich. 
182, 199 NW 706, 201 NW _ 213; 
Knowlton v. Gibbons, 210 Mich, 547, 
178 NW 63; Union Trust Co. v. Cas- 


serly, 127 Mich. ‘1838, 86 NW 545; 
Phelan v. Cheyenne Brick Co., 26 
Wyo. 493, 188 P 354, 189 P 1103. 

{a] The important question is 


whether the statement was, in fact, 
filed within the statutory time, not 
the correctness of the dates given in 
the statement. Knowlton v. Gibbons, 
210 Mich. 547, 178 NW 63. 

23. Dailey v. Cremen, 80 Or. 183, 
156 P 797; Bennett Lumber, etc., Co. 
v. Hartrick, 61 Pa. Super. 456; Curti 


(1) A mechanic’s lien claim dated the 
1st and filed on the 3d of November, 
alleging that the work was done and 
the materials furnished ‘within the 
twelve months last past, and the 
work, when completed, was delivered 
by” the contractor to the owner “on 
the twenty-first day of September 


-last,” sufficiently showed that it was 


filed within’ six months after the 
completion of the work, as required 
by statute. Baker v. Winter, 15 Md. 
. (2) A lien account which states 
that the “demand accrued within 
four months prior to the filing of 
this lien’ is sufficient, although the 
items of the account are not dated. 


Mitchell Planing-Mill Co. v. Allison, | 


138 Mo. 50, 40 SW 118, 60 AmSR 544; 


| People’s Lumber Co. v. Hays, 75 Mo. 


A. 516. (3) Where the claim avers 
that the work was done, etc., “within 


six months last past,’ the claim is 
valid, although the bill of particulars 
does not show affirmatively that such 
ree case. McCay’s App., 37 Pa. 

24. Description of building see in- 
fra 8$§ 271, 272. 

25. Cook v. Rome Brick Co., 98 
Ala. 409, 12 S 918. 

26. Burr v. House, 3 Alaska 641; 
Riverside Lumber Co. v. Hampton, 12 
Del. 486, 32 A 960; Bevan v. Thack- 
ara, 143 Pa. 182, 22 A 873, 24 AmSR 
529; Harman v. Cummings, 43 Pa. 
322; Barclay’s App., 138'°Pa. 495; 
Mercer Milling, etc., Co. v. Kreaps, 
18 Pa. Super. 1; Nolan v. Warren, 11 


Pa. Dist. 561; Mertens v. Cassini 
Mosaic, ete., Co.,.53 W. Va. 192, 44 
SE 241. 

[a] Reference to annexed bill.— 


The word ‘‘appurtenance” in the body 
of a mechanic’s claim may be ex- 
plained, and the particular erection 
to which it refers ascertained, by a 
bill annexed to such claim. Killings- 
worth v. Allen, 1 Phila. (Pa.) 220. 

{[b] Description of improvement 
held sufficient.—Lanier v. Lovett, 25 
Ariz. 54, 213 P 391. 

Furnishing for, and use in, build- 


‘ing see infra § 288. 


27. Barclay’s App., 13 Pa. 495. 

[a] House and fence.—A claim 
for a mechanic’s lien for materials 
furnished for the construction of a 
house does not cover materials fur- 
nished for a fence to inclose the 
same. Riverside Lumber Co. vy. 
Hampton, 12 Del. 486, 32 A 960. 

28. Whitenack v. Noe, 11 N. J. 
Eq. 321. 

Lienable improvements see supra 


§§ 31-55. 
Cox v. Flanagan, (N. J. Ch.) 


30. Atlas Lumber Co. vy. Dupuis, 
125 Minn. 45, 145 NW 620 (deeming a 
failure to state “for what improve- 
ment” the materials were supplied to 
be an “inaccuracy” within the mean- 
ing of the statute). : 

31. Pusey v. Pennsylvania Paper 
Mills, 173 Fed. 634 [aff 185 Fed. 481, 
107. CCA 581]. (Pennsylvania stat- 
ute); Wharton vy. Real Est. Inv. Co., 
180 Pa. 168, 36 A 725, 57 AmSR 629 
[rev 5 Pa. Dist. 283];. Smyers v; 
Beam, 158 Pa. 57, 27 A 884; Morrison 
v. Henderson, 126 Pa. 216, 17 A 599; 
Harman v. Cummings, 43 Pa. 3223 
ei Vv. Jexeter? Club;.59.Kulpin(Pask 

[a] Where a claim is filed for 
both construction and repairs, the 
amount of each should be distin- 


guished. James v. Van Horn, 39 
Nw J.B 853: 
[b] New wing.—‘In strict pro- 


priety, the claim ought not to have 
averred that the work was done in 
the erection of the whole house, but 
only of the new part; but we do not 
now see that this is material, for 
only the work pertaining to the new 
wing, and that which connects it 
with the old building, can be allowed 
a lien, though the lien, when estab- 
lished, will extend to the whole.” 
Hotere v. 43 Ba. 322; 

32. Wetmore’s App., 91 Pa. 276. 

[a] Application of rule.—A lien 
claim is fatally defective where it is 
expressed to be for repairs, whereas 
the work was done upon new struc- 
tures, although in juxtaposition to 
others, and intended to be used with 
the latter. Cox v. Flanagan, (N. J. 
Ghy )/ 2) :A835 é 

33. Wharton v. Real Mst. Inv. Co., 
180 Pa. 168, 36 A 725,57 AmSR 629 
[rev 5 Pa, Dist. 283], 

[a] “Repairs and alterations.”— 
Where certain counters and parti- 
tions placed in a building were shown 
to be such additions to the building 
as amounted to a repair and altera- 
tion thereof, they were’ properly 
styled “repairs and alterations’ in a 
claim for a mechanic’s lien. Madary 
v. Smartt, 1 Cal. A. 498,-82 P 561. 

34. Wharton v. Real Estate Inv: 
Co., 180 Pa. 168, 36 A 725; 57 AmSR 
629 [rev 5 Pa. Dist. 283]. 

35. U. S.—Whitney-Central Trust, 
ete., Bank v. Luck, 231 Fed. 431, 145 
CCA 425 (Louisiana statute). 

Ala.—Alabama State Fair, ete,; 
Assoc. v. Alabama Gas Fixture, etc., 


Cummings, 


| Co., 181 Ala. 256, 31 S 26; Long v, 


Pocahontas Coal Co., 117 Ala. 587, 
23 S 526; Lee v. King, 99 Ala. 246, 


‘For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


ort. ee ae 
1 ” y" ; 


§§ 262-263] 


afford a ready means of identification of the prop- 


erty.°° 


MECHANICS’ LIENS 


[§ 263] bb. Sufficiency*’—(aa) In General. Vari- 


13 S 506; Bell v. Teague, 85 Ala. 211, 
3 S 861; Lane, etc., Co. v. Jones, 79 
Ala, 156; Bedsole v. Peters, 79 Ala. 
133; Turner vy. Robbins, 78 Ala. 592; 
Montgomery Iron Works v. Dorman, 
Sook 218; Welch v. Porter, 63 Ala, 
2 

Ark.—Tenney v. Sly, 54 Ark. 93, 
14 SW 1091; Anderson vy. Seamans, 
49 Ark. 475, 5 SW 799; Chaffin v. 
McFadden, 41 Ark. 42; Murray v. 
Rapley, 30 Ark, 568; Arkansas Cent. 
R. Co. v. McKay, 30 Ark, 662; Hicks 
y. Branton, 21 Ark. 186. 

Cal.—Coss v. MacDonough, 111 
Cal, 662, 44 P 325; Fernandez y. Bur- 
leson, 110 Cal. 164, 42 P 566, 52 AmSR 
15; Willamette Steam Mills Co. v. 
Kremer, 94 Cal. 205, 29 P 633; Davies- 
Henderson Lumber Co. v. Gottschalk, 
81 Cal. 641, 22 P 860; Penrose v. 
Calkins, 77 Cal. 396, 19 P 641; Tre- 
dinnick v. Red Cloud Cons. Min. Co., 
Ae eCale 18, 13 ¢P. 152;.Mcintyrei, ve 
Trautner, 63 Cal. 429;. Davis_ v. 
Livingston, 29 Cal. 283; Mars .v. Mc- 
Kay, 14 Cal, 127; Montrose v. Conner, 
8 Cal, 344; D. I. Nofziger Lumber 
oe v. Waters, 10 Cal. A. 89, 101 P 

Colo.—Martin v. Simmons, 11 Colo. 
411, 18 P 535; Cary Hardware Co. v. 
McCarty, 10 Colo. A. 200, 50 P 744: 
Anderson v. Bingham, 1 Colo. A. 
222, -28- P45. 

Conn.—Hartford Bldg., etc., Assoc. 
yv. Goldreyer, 71 Conn. 95, 41 A 659; 
Westland v. Goodman, 47 Conn. 83. 

Hawaii.—City Mill Cosf Litas y: 
Horita, 21 Hawaii 585; Emmeluth & 
oe Ltd. v. Au In Kwai, 20 Hawaii 


Ida.—Robertson v. Moore, 10 Ida. 
115, 77 P 218; Creer v. Cache Valley 
Canal Eo, 4 Ida..280, 38 P6538, 95 


AmSR 63. 

Ill.—Buckely v. Commercial Nat. 
Bank, 171. Ill. 284, 49 NE 617 [aff 
62 Ill. A. 202]; Culver v. Schroth, 153 
IWS AST ASHEN Wb pall 540 01h. A! 
643]; Whitlow v. Champlin, 52 Il. 
A. 644; McDonald v. Rosengarten, 35 
Hl oA. V1 2 faff 1384 Tll.5.126, 25 NE 

Ind.—Jeffersonville Water Supply 
Co. v. Riter, 146 Ind. 521, 45 NE 697; 
Jenckes v. Jenckes, 145 Ind. 624, 44 
NE 632; Coburn v. Stephens, 137 Ind. 
683, 36 NE 132, 45 AmSR 318; Peck 
Vi Hensley, 21 "Ind. 344; Simonds v. 
Buford,. 18 Ind. 176. 

Towa. —Green Bay Lumber Co. v. 
Miller, 98 Iowa 468, 62 NW 742, 67 
NW 383; Chicago Lumber Co. v. Des 
Moines Driving Park, 97 Iowa 25, 65 
NW 1017. 

38 Kan. 


Kan.—Hentig v. Sperry, 
Deatherage vy. Woods, 


459, 20. P42 
37 "Kan. 59; 14° P. 474; Newman y. 


Brown, 27 Kan. 117; North, ete., 
Lumber Co, eV. Hegwer, LbiKansLAs 
623, 42 P 388. 

Ky.—Lebanon Lumber Co. Vv. 


Clarke, 151 Ky. 543, 152 SW 550. 
Me.—Durling v. Gould, 83 Me. 134, 
21, A. 833. 
Mass.—Whalen vy. Collins, 164 Mass. 
146, 41 NE.124. 
- Minn,—Knox \v. Starks, 4 Minn. 20, 
Mo.—Wright v. Beardsley, 69 Mo. 
548; Hassett v. Rust, 64 Mo. 325; 
Williams v. Porter, 51 ‘Mo. 441; Kirk. 


wood Mfg., etc. Co. v. Sunkel, 148 
Mo. A. 136, 128 SW 258; E. R. Dar- 
lington Lumber Co. v. Harris, 107 
Mo. A. 148, 80 SW _ 688; Mayes v. 
Murphy, 93° Mo;, A. 37; "Holland v. 
McCarty, 24 Mo. A, 82. 
Nebr.—Western Cornice, etc., 


Works v. Leavenworth, 52 Nebr. 418, 
72 NW 592; Drexel v. Richards, 50 
Nebr. 509, 70 NW 28, 48 Nebr. 732, 67 
NW 742; Bell v. Bosche, 41 Nebr. 
858, 60 NW 92; Holmes vy. Hutchins, 
33 Nebr. 601, 57 NW 514. 

Ne y.—Maynard v. Ivey, 21 :Nev. 
241, af) P 1090. 

N. D.—Red River Lumber Co. v. 
pes of Israel, 7 N. D.-46, 73 NW 


Okl.—Ferguson Val Me erer mL 
Brown Lumber Co., 14 Okl. 148, 77 
184; Blanshard vy. Schwartz, 7 Okl. 
23, 54 P 303. 

Pa.—Brown-v. Myers, 145 Pa. 17, 
23 A 254; Ely v. Wren, 90 Pa. 148; 
In re Philadelyhia Packing, etc., Co., 
4 Pa. Dist. 57; Morrow v. Corcoran, 
9 Kulp 314, 

Tex,—Scholes v. Hughes, 77 Tex. 
482, 14 SW 148; Lyon y. Logan, 68 


Tex» 521,45 ,SWaesl2j 2 -AmSR. 511; 
Merchants’, ete., Bank v. Hollis, 37 
Tex. Civ. A. 479, 84 SW 269 


Utah.—Culmer vy. Caine, 22 Utah 
216, 61 P 1008. 

Uaele ov anesn v. Quade, 3 Wash. 
1505529 P82 

Ww. Va O'Niel v. Taylor, 59 W. 
Va. 370, 53 SE 471; Mertens v. Cas- 
sini Mosaic, etc., Co., 53 W. Va. 192 
44 SH 241: Werks. Blowpipe Co. v. 
Spencer, 40 W. Va. 698, 21 SE 769; 
Mayes v. Ruffners, 8. W. Va. 384. 


Wis.—Dusick v, Meiselbach, 118 
Wis. 240, 95 NW. 144; Darling v. 
Neumeister, 99 Wis. 426, 75 NW 175; 
Mark Paine Lumber Co. v. Douglas 
County Impr, Co.,..94 Wis. 322, 68 
NW 1013. 

Sask.—Manitoba Bridge, etc., 
Works, Ltd. v. Gillespie, 7 Sask. L. 


208, 20 DomlR 524, 29 WestLR 394. 

{a] Constructions of statutes.— 
“See. 2174 expressly requires, among 
other things, that the notice contain 
‘a description of the property suffi- 
cient to identify the same.’ This 
doubtless means the property upon 
which the lien is claimed.’’ Hmme- 
luth & Co., Ltd. v. Au In Kwai, 20 
Hawaii 180, 182. 

[b] Misdescription in docket en- 
try.—A mechanic’s claim is not a 
record. The lien docket is the rec- 
ord, and it alone affects encumbran- 
cers and purchasers; hence, where 
the claim itself is lost, it can make 
no difference what it showed, as, if 
the docket entry misdescribes the 
premises, there is no lien. Arm- 
strong v. Hallowell, 35 Pa. 485. 

Limitation of lien to property de- 
scribed in claim or statement see in- 
fra § 337. Me 


36. Cal—Brunner vy. 
Cal. 374,. 33 P_265; 

Minn.—North Star Iron Works Co. 
v. Strong, 33 Minn, 1, 21 NW 740. 

Mont.—Western Iron Works _ vy. 
Montana Pulp, etc., Co., 30 Mont. 550, 
77 PRP 4138. 

Nebr.—Drexel v. Richards, 50 Nebr. 
509, 70 NW 23. 

Va.—Taylor vy. Netherwood, 91 Va. 
88, 20 SEH 888. 

37. Cross references: 
soe ene of description see. infra 

3 
Extrinsic evidence see infra § Aye 
Questions for jury see infra § 709. 

38. Ariz—Mindlin v. Jones, 26 
Ariz. 401,226 P 209. 

Cal.—Union Lumber Co. v. Simon, 
1504 Cadi 7515 6890 Pe 10770814 -Pib-= 
petts v. Moore, 23 Cal. 208% Hotaling 
v. Cronise, 2 Cal. 60. 


Marks, 


Del.—France v. Woolston, 9 Del. 
557. 

D. C.—Mclean v. Young, 9 D. CG 
184, 

Ga.—Broxton Artificial Stone 


en v. Jowers, 4 Ga. A. 91, 60 SE 
1012. 

Ill.—Blanchard v.. Fried, 162 Il. 
462, 44 NE 880; Springer v., Kroes- 
chell, 161 Ill. 358, 43 NE 1084; 
Wood v.. Gumm, 67 Ill, A. 518; 
O’Brien v. Krockinski, 50 Ill. A. 456. 

Ind.—Smith v. Newbaur, 144 Ind. 
95, 42 NE 40, 1094, 33 LRA _ 685; 
Quaack v. Schmid, 131 Ind. 185, 30 
NE 514; McNamee vy. Rauck, 128 Ind. 
59, 27 NE 423; White. v. Stanton, 111 


-Ind. 540, 13 NE 48; Crawfordsville v. 


Boots, 76 Ind, 32;. Crawfordsville v. 
Johnson, 51 Ind. "397; O’Halloran v. 
Leachey, 39 Ind. 150; Caldwell v. 
Asbury, 29 Ind. 451; Dalton v. Hoff- 
man, 8 Ind. A. 101, 35 NE 291. 
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ous particular descriptions have been held suffi- 
cient?® or insuffiicent.*? 


The courts are liberal] in 


Mass.—York y. Barstow, 175 Mass. 
167, 55 NE 846; Patrick v. Smith, 
re Mass. 510; Parker v. Bell, 7 Gray 
42 

Mich.—Acme Lumber Co. v. Mod- 
ern Constr. Co,, 214 Mich. 357, 183 
NW 192; Hicks V. Finbarg, 189 Mich. 
332, 155 NW 359. 

Minn.—Evans vy. Sanford, 65 Minn. 
271, 68 NW 21; Bassett v. Menage, 52 
Minn. 121, 53 NW 1064; Nystrom v. 
London, etc., Mortg. Co., 47 Minn. 31, 
49 NW 394; Northwestern Cement, 
ete., Pavement Co. v. Norwegian- 
Danish Evangelical Lutheran Augs- 
burg Seminary, 43 Minn. 449, 45 NW 
868; Russell v. Hayden, 40 Minn. 88, 
41 NW 456. 

Mo.—De Witt v. Smith, 63 Mo. 263; 
Philip Gruner, ete., Lumber Co. y. 
Hartshorn-Barber Realty, ete., Co., 
171 Mo. A. 614, 154 SW 846; Hy- 
draulic Press Brick Co. v. Weidner, 
88 Mo. A. 17; Fairbanks v. Crescent 


Bl; :Co47 62 NMew Aw 62750 Helier v. 
Meisch, 338 Mo. A. 35. ; 
Mont.—Western Iron Works v. 


Montana Pulp, ete., Co., 30 Mont. 550, 
77 PB 413; Whiteside v. Lebcher, 7 
Mont. 473, 17 P 548. 

Nebr.—Drexel. y. Richards, 50 
Nebr. 509, 70 NW 28, 48 Nebr. 732, 
67 NW 742; White Lake Lumber Co. 
v. Russell, ‘22 Nebr. 126, 34 NW 104, 
3 AmSR 262 

Ney.—Riverside Fixture Co. v. 
Quigley, 35 Nev. 17, 126 P 545. 

N. M.—Ford v. Springer Land As- 
soc, 8 .NiM..138% 41 PiHb4hs [affales 
U. 8. 513, 18 sce 170, 42 L. ed. 562]. 

N. Y.—Tinker v. Geraghty, Liby, D: 
Smith 687; Walkam v. Henry, 7 Misc. 
532, 27 NYS 997. 

N. D.—MacPherson vy. Crum, 43 
N. D. 219, 174 NW.$751; Red River 
Lumber Co. v. Children of Israel, 7 
N. D. 46, 73 NW 203; Howe v. Smith, 
6 N. D. 432, 71 NW 552. 

Okl.—Blanshard  yv. 
OkK1. 23, 54 P 308. 

Or.—East Side Mill, ete, Co. v. 
Wilcox, 69- Or. 266, 138 P 843; Ke- 
zartee v. Marks, 15 Or. 529, 16 P 407. 

Pa.—Safe Deposit, ete., Co. v. Co- 
lumbia Iron, ete., Co., 176 Pa. 536, 35 
A 229; Linden Steel Co. v. Rough 
Run Mfe..Co.,. 158 Pat +238, 27 A895; 
Linden Steel Co. v. Imperial Refining 
Co., 1388 Pa. 10, 20 A 867, 869, 9 LRA 
863; Titusville Iron-Works v. Key- 
stone Oil Co., 130 Pa. 211, 18 A 739; 
Short v. Miller, 120 Pa. 470, 14 A 
374; Mountain City Market House, 
ete., Assoc. y. Kearns, 103 Pa. 403; 
Knabb’s App., 10 Pa. 186, 51 AmD 
472; Shaw v. Barnes, 5 Pa. 18, 47 
AmD 399; Brundage v. Phillips, 3 
Grant 313; Springer v. Keyser, 6 
Whart. 187; Harker v. Conrad, 12 
Serge. & R. 301, 14 AmD 691; Cow- 
drick v. Morris, 9 Pa. Co. 312; Hol- 
land v. Garland, 13 Phila. 544. 

Ss. D.—Cole v. Custer County 
Apticgitaet ete., Assoc., 3 S. D. 272, 
52 NW 1086. 

Tex.—Houston v. Myers, 88 Tex. 
126, 30 SW 912; Gillespie v. Reming- 
ton, 66 Tex. 108, 18 SW 338; Stuart 
v. Broome, 59 Tex. 466; Swope v. 
Stantzenberger, 59 Tex. 387; Ownes 
v. Hord, 14 Tex. Civ. A. 542, 37 SW 
1093; Collier v. Betterton, 8 Tex. 
Civ. A. 479; 29 SW 490; Myers v. 
Maverick, (Civ. A.) 27 SW 950. 

Utah.—Culmer vy. Clift, 14 Utah 
286, 47 P 85. 

Va. —Taylor v. Netherwood, 91 Va. 
88, 20 SE 888. 

Wash.—Collins v. Snoke, 9 Wash. 
566, 38-P 161. 

{a] A description of the land as 
“such convenient space’? around the 
building “as may be required for the 


Schwartz, 7 


convenient use and “ occupation 
thereof” is sufficient. Tibbetts v. 
Moore, 23 Cal. 208. 


39. Ark.—Arkmo: Lumber Co. v. 
Cantrell, 159 Ark. 445, 252 SW 901. 
gag 2h Montrose Vv. Conner, 8 Cal. 

4, 
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upholding imperfect descriptions, 40 and are reluctant 
to set aside a mechanic’s lien claim merely be- 
cause of a loose description of the property,*? as 
the statutes generally contemplate A es claimants 


should prepare their own papers.* 


tion need not be full or precise.** 
scription which would be sufficient in a deed will 
be sufficient in a mechanie’s lien claim or notice,** 


Conn.—Rose v. Persse, etc., Paper 
Works, 29 Conn. 256. 

: De C.—Basshor y. Kilbourn, 10 D. C. 

73. 

. Hawaii.—City Mill Co., Ltd. v. Hor- 
ita, 21 Hawaii 585. 

Ind.—Irwin v. Crawfordsville, 72 
Ind. 111; Crawfordsville v. Irwin, 46 
Ind. 438; Lindley v. Cross, 31 Ind. 106, 
99 AmD 610; Howell v. Zerbee, 26 Ind. 
214; Windfall Natural Gas, ete., Co. 
v. Roe, 41. Ind. A. 687, 84 NE 996; 
Maynard v. East, 13 Ind. A. 432, 41 
NE 839, 55 AmSR 238. 

Iowa.—Roose v. Billingsly,  etce., 
Commn. Co., 74 Iowa 51, 36 NW 885. 

Mass.—Muto v. Smith, 175 Mass. 
175, 55 NE 1041. 

Mo.—Wright v. Beardsley, 69 Mo. 
548; Lemly v. La Grange Iron, etc., 
Co., 65 Mo. 545; Matlack v. Lare, 32 
Mo. 262. 

‘ Mont.—Johnson. v. 56 
Mont. 550, 185 P 1116. 
. Or.—Runey v. Rea, 7 Or. 130. 

. Pa.—Short, v. Ames, 121 Pa. 530, 
soon 607; Washburn v. Russel, 1 Pa. 
499. . 

Wash.—Whittier v. Stetson, etc., 
Mill Co.,..6 Wash. .190,. 33 P 393, 36 
AmSR 149; Mt. Tacoma Mfg. Co. v. 
Cultum, 5.Wash. 294, 32 P 95; Young 
v.. Howell, 5 Wash: 239, 31 P 629; 
Warren v. Quade, 3 Wash. 750, 29 P 
827; Cowie v. Ahrenstedt, 1 Wash. 
416, 25 P 458; Kellogg v. Littell, etc., 
Mfzg. Co., 1 Wash. 407, 25 P 461. 

40. Cal.—Willamette Steam Mills 
Co. v. Kremer, 94. Cal. 205, 29 P 633; 
Penrose v. Calkins, 77 Cal. 396, 19 P 
641; Tredinnick .v. Red Cloud Cons, 
Mini "Con GoaCal, 76, cone wpe kota 
ling v. Cronise, 2 Cal. 60. 

Hawaii.—City Mill Co, Ltd. v. 
Horita, 21 Hawaii 585. 

Kan.—Seaton v. Hixon, 35 Kan. 663, 
12 P22. 

Mass.—Cleverly v. 148 
Mass. 280, 19 NE 394. 

Minn.—Evans v. Sanford, 65 Minn. 
271, 68 NW 21; Bassett v. Menage, 
52 Minn. 121, 53 NW 1064; Tulloch 
v. Rogers, 52 Minn. 114, 53 NW 1063; 
Nystrom v. London, etc., Mortg. Co., 
47 Minn. 31, 49 NW 394; Northwest- 
ern. Cement, etc.,, Pavement Co. v. 
Norwegian-Danish BPvangelical Lu- 
theran Augsburg Seminary, 43 Minn, 
449, 45 NW 868; Russell v, Hayden, 
40 Minn. 88, 41 NW 456. 

Pa.—Kennedy v, House, 41 Pa, 39, 
80 AmD 594. 

41. McNamee v. Rauck, 128 Ind. 
59, 27 NE 423; McClintock vy. Rush, 
68 Pa, 2038, 


42. City Mill Co., Ltd. -v. Horita, 
21 Hawaii 585; McNamee v. Rauck, 
128 Ind: 59, 27 NE 423. 

43. McNamee v. Rauck, supra, 

44. Pacific Lumber Co. v, Watters, 
74 Colo. 147, 219 P 782. 

[a] Certainty.— Where the prem- 
ises are described with as much cer- 
tainty as is common in deeds of con- 
veyance, this is sufficient. Charles- 
ton Bank v, Curtiss, 18 Conn, 342, 46 
AmD 325. 

45. Cal_Union Lumber Co. v. 
Simon, 150 Cal. 751, 89 P_ 1077, 1081. 

Colo.—Pacific Lumber Co. v. Wat- 
es 74 Colo. 147, 219 P 782. 

Ind.—Maynard V.. wast. 135 Ind. 2A. 
432, 41 NE 839, 55 AmSR 238. 

Minn.—Nystrom v. London, ete., 
Mortg. Co., 47 Minn. 31, 49 NW 394; 
Northwestern Cement, etc., Pavement 
Co. v. Norwegian- Danish Evangelical 
Lutheran Augsburg Seminary, 43 
Minn, 449, 45 NW 868. 

S. D.—Smith v. Bowder, 31 S, D. 


Hrickson, 


Moseley, 


MECHANICS’ LIENS 


The deserip- 
While a de- 
which the len 


607, 141 NW 786. 

Tex. —Myers v. Maverick, (Civ. A.) 
27 SW 10838. 

{a] Reason for rule.—‘‘If the same 
strictness were required in describing 
property. involved in a mechanic’s 
lien as in a conveyance of real estate, 
the owner of the property sought to 
be charged might prevent the lien 
claimant obtaining a correct descrip- 
tion, and thereby defeat the very pur- 
pose of the lien law.” Midland a es 
etc., Co. v. Ferguson, 61 Mont, 402 
405, 202 P 389. 

46. Union Lumber Co. v. Simon, 
150 Cal. 751, 89 P 1077, 1081; Nystrom 
vy. London, ete., Mortg. Co., 47 Minn. 
31, 49 NW 394; ’Northwestern Cement, 
ete., Pavement Co. v. Norwegian- -Dan- 
ish Evangelical Lutheran Augsburg 
Seminary, 43 Minn, 449, 45 NW 868; 
Smith v. Bowder, 31 8: DD. A360; 141 
NW 786. 

47. U.S.—Hooven v. Featherstone, 
111 Fed. 81, 49 CCA 229 [rev 99 Fed. 
180]. 

Ala.—Alabama State Fair, etc., 
Assoc. v. Alabama Gas Fixture, etc., 
Co., 131 Ala. 256,°31 S 26; Hughes v. 
Torgerson, 96 ‘Ala. 346, Tb AS 209, 38 
AmSR 105, 16 LRA _ 600; Bell v. 
Teague, 85 Ala. 211, 3 S 861; Lane, 
ete., Co. v. Jones, 79 Ala. 156; Bed- 
sole v. Peters, 79 Ala. 133; Turner v. 
Robbins, 78 Ala. 592; Montgomery 
iron Works v. Dorman, 78 Ala. 218; 
Welch v. Porter, 63 Ala. 225. 

Ark.—Eddy v. Lloyd, 90 Ark. 340, 
119 SW 264. 

Cal.—Fernandez v. Burleson, 110 
Cal. 164, 42 P 566, 52 AmSR 75; Mc- 
Intyre v. Trautner, 63 Cal. 429; Goss 
va Strelitz;. 54 tCaly 640% Tibbetts v. 
Moore, 23 Cal. 208; Hotaling v. 
Cronise; 2 Cal. 60; Patten, etc., Lum- 
ber Co: v. Gibson, 9 Cal; A.23,°938' P 
37. 

Colo.—Martin v. Simmons, 11 Colo. 
411, 18 P 535; Cary. Hardware. Co. v. 
McCarty, 10 Colo. A. 200, 50 P 744; 
Sayre-Newton Lumber Co, vy. Park, 4 
Colo, A. 482, 36 P 445. 

Ida.—Chamberlain v. Lewiston, 23 
fdg, 22545) 129 LOeg. 

Ill.—Springer v. Kroeschell, 161 Ill. 
358, 43 NE 1084; Wood v. Gumm, 67 


Tll. A, 618; . Rockwell ‘vv... O’Brien- 
Green Co., 62 Ill. A. 293; O’Brien v. 
Krockinski, 50 Ill. A. 456. 


Ind.—Jenckes v. Jenckes, 145 Ind. 
624, 44 NE 632; Smith v. Newbaur, 
144 Ind. 95, 42 NE 40, 1094, 33 LRA 
685; Quaack v. Schmid, 131 Ind. 185, 
30 NE 514; McNamee vy. Rauck, 128 
Ind. 59, 27 NE 423; White v. Stanton, 
111 Ind. 540, 183 NE 48; Crawfords- 
ville v. Boots, 76 Ind. 32; Kealing v. 
Voss, 61 Ind. 466; Crawfordsville v. 
Johnson, 51 Ind. 397; Crawfordsville 
v. Irwin, 46 Ind. 438; O’Halloran v. 
Leachey, 39 Ind. 150; Caldwell v. 
Asbury, 29 Ind. 451; Howell v. 
Zerbee, 26 Ind. 214; Munger v. Green, 
20 Ind. 38; Brannum-Keene Lumber 
Co,. v. Cole, 67 Ind. A. 667,119 NE 
721; Stephens v. Duffy, 41 Ind. A. 385, 
81 NE 1154, 88 NE 268; Maynard v. 
East, 13 Ind. A. 432, 41 NE 839, 55 
AmSR 238; Dalton v. Hoffman, 8 Ind. 
A. 101, 35 NE 291. 

Iowa.—National Lumber Co. vy. 
Bowman, 77 Iowa 706, 42 NW 557. 
Kan.—Seaton v. Hixon, 35 Kan. 663, 
12) Bere 2. 

Me.—Wescott v, Bunker, 83 Me. 499, 
22 A 388; Durling v. Gould, 83 Me. 
134, 21 A 833, 
igen eee v. Shryock, 51 Md. 
176 


Mass.—Pollock v. Morrison, 


reasonable certainty.** 


§ 263 


the same fullness and precision of description is 
not required in a lien statement as in the case 
of a conveyance*® or a judgment.*° 
erally applied in determining the sufficiency of the 
description is whether it will enable one familiar 
with the locality to identify the property upon 


The test gen- 


is intended to be claimed with 
Other tests sometimes stated 


Mass. 83, 57 NE 326;. Cleverly v. 
Moseley, 148 Mass. 280, 19 NE 394, 

Minn.—American Bridg e' Core tv: 
Honstain, 113 Minn. 16, 128 NW 1014; 
Doyle v. Wagner, 100 Minn. 380, 111 
NW 275; Evans v. Sanford, 65 Minn. 
271, 68 NW 21; Nystrom v. London, 
ete., Mortg. Co., 47 Minn. 31, 49 NW 
394; Northwestern Cement, etc., Pave- 
ment Co. vy. Norwegian-Danish Evan- 
gelical Lutheran Augsburg Seminary, 
43 Minn. 449, 45 NW 868. 

Mo.—Bradish v. James, 83 Mo. 313; 
De “Vitt v. Smith, 63 Mo. 263; Oster 
v. Rabeneau, 46 Mo. 595; Hammond 
v. Darlington, 109 Mo. A. 333, 84 SW 
446; Hydraulic Press Brick Co. v. 
Weidner, 88 Mo. A, 17; Philip Gruner, 
ete., Lumber Co. v. Jones, 71 Mo. A. 
110; Bambrick v. King, 59 Mo. A. 284; 
Buchannan v. Cole, 57 Mo. A. 11; 
Fairbanks y. Crescent El. Co., 52 Mo- 
A. 627; Brown v. Wright, 25 Mo. A, 
54; Holland v. McCarty, 24 Mo. A, 
82;. Mechanics’ Planing-Mill Co. v. 
Nast, 7 Mo.. A. 147, 

Mont.—Western TIron Works v. 
Montana Pulp, ete, Co., 30 Mont. 
550, 77 P 413; Goodrich Lumber Co. 
v. Davie,-13 Mont. 76, 32 P 282. 

Nebr.—Way v. Cameron, 94 Nebr. 
708, 144 NW 172; Lincoln Sav., etc., 
Assoc. v. Webber, 94° Nebr. 698, 144 
NW 245; Guiou v. Ryckman, 77 Nebr. 
se8s 110 NW 759, 124. AmSR 877; 
Drexel v. Richards, 50 Nebr. 509, 70 
NW, 23, 48 Nebr. 732, 67 NW-742. 

N. M.—Ford v. Springer Land As- 
soc., 8 N. M. 87, 41 P-541 [aff 168 
US, 6235018 SCe P70 42.6 ed. 5624 

N. Y.—Hurley v. Tucker, 128 App. 
Div. 580, 112 NYS 980 [aff 198 N. Y. 
534 mem, 92 NE 1087 mem]; Hall’ v. 
Thomas, 111 NYS 979. 

N. D.—MacPherson vy. Crum, 43 -N. 
D. 219, 174 NW 751; Red River Lum- 
ber Co. v. Children of Israel, 7 N. D. 
46, 73 NW 203; Howe v. Smith, 6 N. 
D432) TLON Ww) 552. 

Okl.—Ferguson v. Stephenson- 
Brown Lumber Co., 14 Okl. 148, 77 P 
184; Blanshard y. Schwartz, 7 Okl. 
23, 54 P 303. 

Or.—Kollock v. Leyde, 77 Or. 569, 
143 P 621, 151 P 733; Oregon Lumber, 
ete., Co. v. Nolan, 15 Or. 69, 148 Pp 
935, 146 P 474; Harrisburg Lumber 
Co. v. Washburn, 29 Or, 150, 44 P 390; 
ortoes v. Marks, 15 Or. 529, 16 P 
407. 

Pa.—Linden Steel Co. v. Imperial 
Refining Co., 138 Pa. 10, 20 A 867, 869, 
9 LRA 863; Titusville Iron-Works v. 
Keystone Oil Co., 1380 Pa. 211, 18 A 
739; Mountain City Market House, 
ete., Assoc. v. Kearns, 103 Pa. 403: 
McClintock vy. Rush, 63 Pa. 203; Ken- 
nedy v. House, 41 Pa. 39, 80 AmD 
594; Simpson v. Murray, "2 Pa. 76; 
Ewing v. Barras, 4 Watts & S. 467; 
Sinnot v. Beard, 14 Pa. Dist. 619; 
Cowadrick y. Morris, Si eRale Coats h2 
Wethered v. Garrett, q Pa. sCoy “529% 
535; Messersmith’s 'Est., 1 Dauph. 
Co. 223; Security Bldg., ete:, ‘Savi 
Union v. Colvin, 5 LackJur 4. 

Ss. D.—Smith v. Bowder, 31 S. D. 
607, 611, 141 NW 786 [cit crel 
Laird-Norton Co. v. Hopkins, 6 S. 
217, 60 NW 857. 

Tex.—Houston v. Myers, 88 Tex. 
126, 30 SW 912 [aff (Civ. A.) 27 SW 
9501; Scholes v. Hughes, 77 Tex. 482, 
14 SW 148; Swope v. Stantzenberger, 
59 Tex. 387. 

Va.—Taylor v. Netherwood, 91 Va. 
88, 20 SE 888. 

Wash.—Griffith v. Maxwell, 20 
Wash. 403, 55 P 571; Mt. Tacoma 
Mfg. Co. v. Cultum, 5 "Wash. 294, 32 


a e S 
“For later cases, developments and changes in the law see cumulative Annotations, same ‘title, page and note number, 
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§§ 263-265] 


are whether the description is sufficient to ap- | 
prise interested parties what property is sought 
to be charged,** or whether the description, when 
defective and insufficient of itself, affords a re- 
liable clue to extrinsic facts which will render it 


definite and certain,*® or whether 
aided by such extrinsic evidence 


by the description itself would charge a party deal- 
ing with real estate with notice of the claim for 
It is sufficient to describe the building 
and the land;° it is not necessary specially to 
describe an appurtenance belonging to either,®? and, 
as hereafter shown, it is sufficient under some 
circumstances in some jurisdictions to describe the 
The court cannot 


lien.®° 


land®? or the building®* alone. 
reform a defective deseription.®® 


[§ 264] (bb) Errors and Mistakes Generally.*® 


A mistake in the description of the 
to be charged will not invalidate 


it is not of a character to mislead and the prop- 
erty intended can be certainly identified notwith- 
Thus false calls in the description are 


standing.°* 
not fatal where, on their rejection, 


P 95; Warren v. Quade, 3 Wash. 750, 
29 P' 827. 

W. Va.—O’Niel v. Taylor, 59 W. 
Va. 370, 53 SE 471; Mertens v. Cas. 
sini Mosaic, etc., Co., 53 W. Va. 192, 
44, SH 241; Us_S, Blowpipe Col sv 
Spencer, 40 W. Va. 698, 21 SE 769; 
Mayes v. Ruffners, 8 Ww. Va. 384. 

Wis.—Dusick v. Meiselbach, 118 
ayes) 240, 95 NW 144. 

yo.—Wyman v. Quayle, 9 Wyo. 
326. X63 P 988. 

[a] Identification by owner, pur- 
chasers, and creditors.—Some courts 
hold it to be the intent of the legis- 
lature that the description shall be 
such as to enable not only the owner, 
but also prospective purchasers and 


creditors, to identify the property. 
City. Mill Co., Ltd. v. Horita, 21 
Hawaii 585. 

[b] What constitutes identifica- 


tion.—A description which distin- 
guishes the property in question from 
every other piece of property consti- 
tutes identification. Pacific Lumber 
aes v. Watters, 74 Colo. 147, 219 P 
78 

{c] Certainty to a common intent 
is sufficient in a description of prop- 
erty in a mechanic’s lien. Ewing v. 
Barras, 4 Watts & S. (Pa.) 467; Hol- 
land v. Garland, 13 Phila. (Pa.) 544. 

48. Johnson vy, Erickson, 56 Mont. 
bdbO0 et85. P1116. 

49. McNamee v. Rauck, 128 Ene 
59, 27 NE 423; White v. Stanton, 111 
Ind. 540, 13 NE 48. 

Admissibility of extrinsic evidence 
see infra § 0. 

References in description as aider 
thereof see infra § 265. 

50. Drexel v. Richards, 50 Nebr. 
509, 70 NW 23, 48 Nebr. 732, 67 NW 


742. 
51. Park City Meat Co. v. Com- 
stock Silver King Min. Co., 36 Utah 


145, 103 P 254. 


52. Park City Meat Co. v. Com- 
stock Silver King Min. Co., supra. 

53. See infra § 271. 

54. See infra § 272. 


55. Lindley v. Cress; 31 Ind. 106, 
99 AmD 610. 
_ Amendment of description see infra 
312. 
; 56. Mistakes as to particular mat- 
ters see infra §§ 266-270. 
57. Ark.—Ferguson Lumber Co. vy. 
Scriber, 162 Ark. 349, 258 SW 353. 
Cal.—Union Lumber Co. v. Simon, 
150, Gali) wots 89. Po a0 7i%57§ 1084.2 
Colo.—Miller v. Davis, 26 Colo. A. 
483, 145 P 714. ea 


Conn.—Tramonte 

Conn. 520, 94 A 978. 

" Ky.—Mivelaz:v., Johnson, 124 Ky. 

251, 98 SW 1020, 30 KyL 389, 124 

AmSR 398, 14 AnnCas 688. 
Minn.—Morrison County Lumber 


v. Wilens, 
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to identify the 


the description 
as is suggested 
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property.5’ However, the claim 


must deseribe the land with sufficient accuracy to 
enable the court to decree the sale®® and the pur- 
chaser to find the land under such description ;°° 
a lien is rendered void by an intentional®? or 
fraudulent®? misdeseription, or a description which 
is so grossly inaccurate as to show that no attempt 
was made to give a true and accurate description ;°* 
and a lien cannot be sustained when, after elimi- 
nating the false, inaccurate, or misleading parts 
of the claim or statement, there is left either no 
deseription,®* or a deseription which is not suffi- 
cient to identify the premises 
charged with the lien with reasonable certainty.®® 
A description is obviously insufficient to create or 


intended to be 


preserve a lien on land where the land which 


property sought 
the hen where 


enough remains 


Co..v. Duclos, 138 Minn. 20, 163 NW 
734; Doyle v. Wagner, 100 Minn. 380, 
111 NW 275; Northwestern Cement, 
ete., Pavement Co. v. Norwegian- -Dan- 
ish HPvangelical Lutheran Augsburg 
Seminary, 43 Minn. 449, 45 NW 
868 


Mo.—Kirkwood Mfg., ete. Co. v. 
Sunkel, 148 Mo. A. 136, 128 SW 258. 
Mont.—Midland Coal, ete., Co. v. 
Ferguson, 61 Mont. 402, 202 P 389; 
Johnson vy. Erickson, 56 Mont. 550, 
185s P1116: : 

N. Y.—Hurley -v: Tucker, 128 App. 
Div. 580, 112 NYS 980: [aff 198 INDY: 
534 mem, 92 NE 1087 mem];:Hall v. 
Thomas. ll Lan VS 29705 

Or.—Kollock v. Leyde, UT - Or, 569, 
Bib, 143 P 6248 151 P7133) feit. Cyels 
Harrisburg Lumber Co. v. Washburn, 
29 Or. 150, 44 P 390. 

Pa: —_Kennedy v. House, 41 Pa. 39, 
80 AmD 594. > 

Va.—H. N. Francis & Co., Inc. v. 
Hotel Rueger, Inc., 125 Va. 106, 99 
SE 690. 

Wash.—McHugh v. Slack, 11 Wash. 
370, 39 P-674: 

Wis.—Brown v. La Crosse City Gas 
Light, ete., Co., 16 Wis. 555. 

“Brrors of description in lien state- 
ments are not fatal if the property 
improved and subject to the lien may 
be identified.” Morrison County 
Lumber Co. v. Duclos, 138 Minn. 20, 
24, 163 NW 734. 

[a] “echnical accuracy of de- 
scription is not required.” City Mill 
Co., Ltd. vy. Horita, 21 Hawaii 585, 
588. 

[b] Rejection of part of descrip- 
tion.—Where the description in a 
claim of lien unequivocally refers to 
one building built on one triangular 
lot, specifically described, which is in 
fact the separate property of a mar- 
ried woman, the words immediately 
following the description, “together 
with that triangular piece,’’ deeded to 
such married woman by a Specified 
grantor, and referring to a similar 
situation thereof, if not intended to 
be another description of the same 
triangular lot, may be rejected~as 
repugnant to the preceding descrip- 
tion. McClain v. Hutton, 131 Cal. 132, 
61 P 273, 63 P 182, 622. 

58. Cal.—Union Lumber Co. 
Simon; 150" Cal. 6751, -89 “P1077, i081: 
McClain v. Hutton, 131 Cal. 132, 61 
Pr-273663" PP 182,° 6225 Willamette 
Steam Mills Co. v. Kremer, 94 Cal. 
205, 29 P 633. 

Colo.—Miller v. Davis, 26 Colo. A. 
4839145 P 714. 
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Mass.—Cleverly vy. 
Mass. 280, 19 NE 394 

Minn.—Evans v. Sanford, 65 Minn. 
271, 68 NW 21; Tulloch vy. Rogers, 52 
Minn, 114, 53 NW 1068. 


Moseley, 


may be subjected to the lien is not described at 
all, but the deseription given is entirely of land 
other than that improved. S$ 

-[§ 265] (cc) Matters in Aid of Description." 
Matters taken into consideration and given weight 
in upholding an otherwise imperfect description in- 
clude matters referred to in the description;®*® the 


wane .—Bambrick v, King, 59 Mo. A. 


Wash.—McHugh v. Slack, 11 Wash. 
370; 39 P' 674; 

59. Knox v. Starks, 4 Minn. 20. 
See also Ely v. Wren, 30 Pa. 148, 151 
("The property against which the 
lien is given should be so accurately 
described that when judgment is ob- 
tained on the scire facias, the writ 
of levari facias, following the claim, 
may so designate the property and 
extent of the interest therein to be 
sold, that a separate schedule will 
not be required for the guidance of 
the sheriff’). 

Description of property in decres 
see infra XII, N. 

60. Knox v. Starks, 4 Minn. 20; 
Smith v. ‘Bowder, 31 $."D:- 607, 141 
NW 786. 

[a] Where an inaccuracy renders 
the title doubtful, a purchaser on 
foreclosure cannot be compelled to 
take it. Sprickerhoff v. Gordon, 120 
App. Div. 748, 105 NYS 586° [aft 194 
N. Y. 577 mem, 88 NE 1132 mem]. 

61. Tramonte v. Wilens, 89 Conn, 
520, 94 A 978s Rose v. Persse, etc. 
Paper Works, 29 Conn. 256. 

62. Tramonte vy. Wilens, 89 Conn. 
520, 94 A 978. 

63. Tramonte v. Wilens, supra; 
Rose v. Persse, etc., Paper Works, 29 


Conn. -256. 
64. H.'S. Johnson Co. vy. Ludwig- 
son, 148 Minn. 468, 182 NW 619; 


Joshua Hendy Mach, Works v. Pa- 
ane ela Constr. Co., 24 Or. 152; 33 


65. H. S. Johnson Co. v. Ludwig- 
son, 148 Minn. 468, 182 NW 619. 

66. Lebanon Lumber Co. v. Clarke, 
151 Ky. 5438, 152 SW 550; Muto v. 
Smith, 175 Mass. 175, 55.;NE 1041; 
H. S. Johnson Co. v. Ludwigson, 148 
Minn. 468, 182 NW 619; McDonald v. 
McKenzie, 7 Alta. L. 435, 19 DomLR 
ae 29 WestLR 890, 7 WestWkly 

[a] The rule is applicable where 
the land described, although belong- 
ing to the same owner, is a mile 
distant and wholly separated from 
the farm on which the material fur- 
nished by claimant was used. Leba- 
non Lumber Co. v. Clarke, 151 Ky, 
5438, 152 SW 550. 

{b] A’ description which is en- 
tirely inapplicable to the land actu- 
ally benefited cannot be made effec- 
tive to any extent for the purpose 
of subjecting the land actually built 
upon to the operation of the lien 
claimed. Holmes vy. Hutchins, 38 
Nebr. 601, 57- NW 514. 

67. Survey see infra § 266 note 80 
{a] and note 81 [b]. 

68. Brannum-Keene Lumber Co. 
v. Cole, 67 Ind. A, 667, 119 NE 721; 


922 [40 C.J.] 


fact that the person sought to be charged could 
not have been misled;*® the status of the per- 
sons who are parties to the suit and whose rights 
will be affected;7° the fact that no other property 
answers the description in the notice;"t and the 
fact that the owner named owns no other property”? 
Insufficiency of description in 
one part of the statement is cured by a correct 
description in a subsequent part. 
but not always,’* the description is held to be 
aided by averments in the complaint. 
actual notice will not cure a fatally defective de- 


in the locality.”® 


seription.”7 


[§ 266] (dd) Area Included in Description—aaa. 
Inclusion of Too Much Land. As a general rule 
the fact that the claim or statement describes more 


Deal. v. Plass, 59 Ind. A. 185, 109 
NE 51; Stephens v. Duffy, 41 Ind. A. 
385, 81 NE 1154, 83 NE 268. 

Admissibility of extrinsic evidence 
see infra § 660. 

69. National Lumber Co. v. Bow- 
nan, 77 Iowa 706, 42 NW 557; Bam- 
brick v. King, 59 Mo. A. 284; Brun- 
dage v. Phillips, 3 Grant (Pa.) 313; 
Culmer v. Clift, 14 Utah 286, 47 P 85. 

Mistake not misleading see supra 
§ 264. 
«76. Cary Hardware Co. v. McCarty, 
10° Colo.. A. 200,..50. P.-744; Chicago 
Lumber Co. v. Des Moines Driving 
Park, 97 Iowa 25, 65 NW 1017; Han- 
nah, etce., Mercantile Co. v. Hartzell, 
125 Mich. 177, 84 NW 52; Henry v. 
Plitt, 84 Mo. 237; Rall v. McCrary, 
45 Mo. A. 365. 

{a] Thus in upholding a descrip- 
tion as against the owner considera- 
tion is given to the fact that, in the 
particular case, the controversy is 
solely between claimant and _ the 
owner, the rights of third persons 
not being involved. Brannum-Keene 
Lumber Co. v. Cole, 67 Ind. A. 667, 
119 NE 721; Deal v. Plass, 59 Ind. A. 
185, 109 NE 51; Central Lumber, etc., 
Co. v. Glass, 199 Iowa 1113, 203 NW 
276; Riverside Fixture Co. v. Quigley, 
35 Nev. 17, 126 P 545; McFeron v. 
Doyens, 59 Or. 366, 116 P 1063. 

71. Patten, etc., Lumber ; 
‘Gibson, 9 Cal. A. 23, 98 P 37; Mc- 
ake v. Rauck, 128 Ind. 59, 27 NE 
423. 

72. Acme Lumber Co. v. Modern 
Constr. Co., 214 Mich, 357, 183 NW 


192. 

73. Knabb’s App., 10 Pa. 186, 51 
AmD 472; Springer v. Keyser, 6 
Whart. (Pa.) 187. Compare Montrose 
v. Conner, 8 Cal. 344 (holding other- 
wise as against an innocent pur- 
chaser, who is not shown to have 
notice of the fact). 

74. Whittier v. Stetson, etc., Mill 
ar 6 Wash. 190, 33 P 393, 36 AmSR 

75. White v. Stanton, 111 Ind. 540, 
13 NE 48; Stephens v. Duffy, 41 Ind. 
A. 385, 81 NE 1154, 83 NE 268. 


76. Irwin v. Crawfordsville, 72 
Ind. 111. 
77. Holmes v. Hutchins, 38 Nebr. 


601, 57 NW 514. 

78. Ala.—Lane, etc., Co. v. Jones, 
79 Ala. 156. 

Colo.—Cary Hardware Co. v. Mc- 
Carty, 10 Colo. A. 200, 50 P 744. 

Conn.—Tramonte v. Wilens, 89 
Conn. 520, 527, 94 A 978 [cit Cyc]; 
Shattuck v. Beardsley, 46 Conn. 386. 

Tll.—Sorg v. Pfalzgraf, 113 Ill. A. 
569. 
'' Ind.—Scott v. Goldinhorst, 123 Ind. 
268, 24 NE 333; White v. Stanton, 111 
Ind. 540, 18 NB 48; Heyde v. Suit, 22 
Ind. A. 83, 52 NE 456. ’ 

Ilowa.—Epeneter v. Montgomery 
County, 98 Iowa 159, 67 NW 93; Bis- 
sell v. Lewis, 56 Iowa 231, 9 NW 177. 

Md.—Caltrider v. Isberg, 130 A 53. 

Mass.—Underwood v. Walcott, 3 
Allen 464, 

Mich.—International Mill, etc., Co. 


v. Kensington Heights Homes Co., 


74 Sometimes,’® 
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land than is ‘subject to the lien does not defeat 
the lien as to the land properly subject thereto, 
if there is no fraudulent intent and no one 1s 
injured thereby.7® 4 
the tract on which the improvement is erected is 
of greater area than the statute allows to be sub- 
jected to the lien, a claim or statement deserib- 
ing the entire tract, without specifically describing 
a portion thereof which is of the permitted area, 
is sufficient,’ as in such case it is for the court 
to decide what portion of the land is to be sub- 
jected to the lien;®® but other courts hold that 


Some courts hold that, where 


under such circumstances the claim or statement 


215 Mich. 178, 183 NW 793. ; 

Minn.—Evans v. Sanford, 65 Minn. 
271, 68 NW 21; Northwestern Cement, 
etc., Pavement Co. v. Norwegian-Dan- 
ish Evangelical Lutheran Augsburg 
Seminary, 43 Minn. 449, 45 NW 868; 
North Star Iron Works Co. v. Strong, 
33 Minn, 1, 21 NW 740 [foll Smith v. 
Headley, 32 Minn. 384, 283 NW 550]. 

Mo.—Bradish v. James, 83 Mo. 
313; Oster v. Rabeneau, 46 Mo. 595; 
Othenin v. Brown, 66 Mo. A. 318; 
Holland v. McCarty, 24 Mo. A. 82. 

Mont.—Western Iron Works _ v. 
Montana Pulp, ete., Co., 30 Mont. 550, 
77 P 413. 

Nebr.—Owen v. Chicago, etc., R. 
Co., 86 Nebr. 851, 126 NW 658; White 
Lake Lumber Co. v. Russell, 22 Nebr. 
126, 34 NW 104, 3 AmSR 262. 

Nev.—Maynard v. Ivey, 21 Nev. 241, 
29 P 1090. 

N. J.—Derrickson v..Edwards, 29 
N. J. L. 468, 80 AmD 220; Edwards 
vy. Derrickson, 28 N. J. L. 39; White- 
nack v. Noe, 11 N. J. Eq. 321. 

N. Y.—Hall v. Thomas, 111 NYS 
O9s 

R. I.—Parrott v. Markoff, 45 R. I. 
161, 120 A 865. 

Tex.—Lyon vy. Logan, 68 Tex. 521, 
5 SW 72, 2 AmSR 511. 

Wis.—Halsey v. Waukesha Springs 
Sanitarium Co., 125 Wis. 311, 104 NW 
94, 110 AmSR 838. 

Man.—Polson v. Thomson, 26 Man. 
140, 143, 29 DomLR 395, 34 WestLR 
745, 10 WestWkly 865 [cit Cyc]. 

[a] Inclusion of property of third 
person.—The fact that the descrip- 
tion includes, by mistake, other 
property owned by other persons than 
those against whom a lien is claimed, 
does not invalidate the lien where no 
one is thereby misled to his preju- 
dice. Green Bay Lumber Co. v. Mil- 
ler, 98 Iowa 468, 62 NW 742, 67 NW 
383; Bissell v. Lewis, 56 Iowa 2381, 
9 NW 177; Kirkwood Mfg., etc., Co. 
yo Supel 148 Mo. A. 136, 128 SW 

oo. 

79. Evans v. Sanford, 65 Minn. 271, 
68 NW 21; North Star Iron Works Co. 
v. Strong,. 33 Minn, 1, 21 NW 740 
[disappr obiter remarks to the con- 
trary Tuttle v. Howe, 14 Minn. 145, 
100 AmD 205]; Swope v. Stantzen- 
berger, 59 Tex. 387. / 

80. Evans v. Sanford, 65 Minn. 271, 
68 NW 21; North Star Iron Works 
Co. v. Strong, 33 Minn. 1, 21 NW 740; 
Western Iron Works v. Montana Pulp, 
ete, Co.,:, 30. Mont. poo0n ta Bins ss 
Byrepe v. Stantzenberger, 59 Tex. 

fae 
_ [a] Survey.—The specific portion 
is properly designated by an official 
survey ordered by the court as a 
basis for foreclosure of the lien by 
sale. Swope vy. Stantzenberger, 59 
Tex. 387. 

{[b] Limitation of curtilage—An 
objection that the curtilage described 
contains more land than should be 
justly included therein will not be 
sustained where the statute author- 
izes an application to the court to 
have the curtilage defined and the 
lien limited thereto, as the statute 


must describe the portion of the tract upon which 
the lien is to be enforced.*! | 
[§ 267] bbb. Failure to Include All Land Subject 


furnishes an ample remedy to have 
the curtilage restricted to what may 
be reasonably necessary. Palmerton 
Citizens Bank v. Lesko, 277 Pa. 174, 
120 A 808; Black v. Hartrick, 247 
Pa. 504, 93 A 638; Bennett Lumber, 
ete, Co. ‘vy. Hartrick, 61 Pa. Super. 
456; Curti v. Hartrick, 61 Pa. Super. 
447; Mowrey’s Est., 1 Pa. Dist. 326. 
See Pusey .v. Pennsylvania Paper 
Mills, 178 Fed. 634 [aff 185 Fed. 481, 
107 CCA 581] (discussing the point 
and holding the rule to be inapplica- 
ble, the question involved being not 
one of curtilage but whether the 
claim described more buildings than 
were lienable); Pretz’s App., 35 Pa. 
349 (it matters not whether any 
or what curtilage is described in the 
claim filed, for the law provides for 
the settlement of this as part of the 
proceeding, according to the pur- 
poses of the building). 

81. Bedsole v. Peters, 79 Ala. 133; 
Turner~ Vv. - Robbins; 78 Ala “592+ 
Montgomery Iron Works vy. Dorman, 
78 Ala. 218; Arkmo Lumber Co. v. 
Cantrell, 159 Ark. 445, 252 SW 901; 
Ranson v. Sheehan, 78 Mo. 668; 
Wright v. Beardsley, 69 Mo. 548; Wil- 
liams v. Porter, 51 Mo. 441; Gerard v. 
Birch, 28 oNi J.2hig. =31% SContra 
Powers;! etes’ sCornice, “ete, . Co: -y. 
Muir, 146 Mo. A. 36, 123 SW 490 (re- 
viewing Missouri cases and stating 
that Ranson v. Sheehan, 78 Mo. 668, 
has practically lost its force as a 
controlling decision by the criticisms 
to which it has been subjected). 

fa] Rule explained.—In laying 
down the rule stated in the text the 
courts do “not mean to say that 
either the acre of land on which the 
lien is sought, or the building there- 
on, must necessarily be described in 
any particular form. All that is es- 
sential is that the acre of land or 
the building be designated in such 
language as will afford information 
concerning the situation of the prop- 
erty to be charged with the lien. Of 
course, if the building be described 
so as to properly designate its loca- 
tion, this is sufficient, for the statute 
itself fixes the quantity of land to 
be charged.” Arkmo Lumber Co. v. 
nee 159 Ark, 445, 460, 252 SW 


[b] A survey made after suit be- 
gun, definitely ascertaining the acre 
of ground on which the building 
stands and setting out this acre in 
an amended petition, does not cure 
the defect of describing the entire 
tract and not the one acre in the lien 
claim. Ranson y. Sheehan, 78 Mo. 
668 [dist Oster v. Rabeneau, 46 Mo. 
595]. See Rall v. McCrary, 45 Mo. 
A. 365 (a mechanic’s lien paper de- 
scribing the premises as “frame barn 
and one acre on which same is situ- 
ated, being erected” on a certain half 
quarter section, was, as to third per= 
sons, ineffectual to give a lien be- 
cause of vagueness and uncertainty, 
but as between the owner and claim- 
ant the description might be helped 
out by a survey of the land sought 
to be charged). 


es 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


a 


§§ 267-269] 


to Lien.’? The validity of the claim is not affected 
by the fact that it does not cover as much land 
as it might properly have covered.** In some ju- 
risdictions it is held that, where a house is built 
or other improvement is made on two or more lots 
and the lien claim describes less than the whole 
number of lots, the failure to describe the remaining 
lot or lots does not defeat the lien on the lot or 
lots deseribed ;** but in other jurisdictions the con- 
trary is held,®> at least where the work done and 
materials furnished cannot be apportioned between 
the lots.86 Also, it is held in some eases that the 
lien may be enforced against the building and the 
land which properly goes with it, even though a 
part of the land covered by the building is not 
included in the description in the lien claim;*? but 
in other cases it is held that there is no len where 
the building is substantially upon a lot not de- 
seribed and only to a slight extent upon the lot 
described.®® 

- [§ 268] (ee) Location in Respect of Streets or 
Other Property. The courts have upheld deserip- 
tions including a statement of the location of the 
property with reference to certain named streets.® 
In some,®® but not other,® cases a description stat- 
ing that the property is located on a certain side 
of a named street between two other named streets 
has been held sufficient. A description stating the 
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street and number may be. sufficient,°? but not 
where only one street number is stated, the work 
was done on two lots and cannot be apportioned, 
and it does not appear that the number stated is 
commonly used to designate both lots.°* Some stat- 
utes expressly require the street and number, if 
known, to be stated where the property is located 
in a city or village.°*t However, a description other- 
wise sufficient for purposes of identification is not 
rendered insufficient by a failure to state the street 


number in the absence of a showing that property 


in the community bears numbers.®> <A slight error 
in spelling the name of the street on which the 
property is located is not fatal where no one is 
misled thereby.°® A description of the property 
as adjoining that of other named persons is suffi- 
cient where there is no other property answering 
the description,?’ but not where only one person 
is named and he owns property on both sides of 
the street.°° In connection with other descriptive 
statements, a statement that the property adjoins 
in a named direction certain described premises? 
or the property of another person! may be sufficient. 
Some statutes expressly require the conterminous 
properties to be mentioned where a part of a lot 
is deseribed.? 

[§ 269] () Numbers of Lot and Block or Gov- 
ernment Subdivisions. It is a sufficient description 


82. Failure to describe all of build- 
ing or buildings see infra § 271. 

83. Granquist v. Western Tube 
Co., 240 Ill. 132, 88 NE 468 [rev 144 
Ill. A. 280]; Kirkwood Mfg., etc., Co. 
v. Sunkel, 148 Mo. A. 136, 128 SW 
258; Culmer v. Clift, 14 Utah 286, 47 
P 85; Jackson Water Supply Co., Ltd. 
v. Bardeck, 8 Alta. L. 305, 21 DomLR 


phe 31 WestLR 151, 8 WestWkly 
468. 

84. Sorg v. Pfalzgraf, 113 Ill. A. 
569, 0. 


“Appellee was entitled to a lien 
upon both lots for the entire cost of 
the house. He had a lien upon each 
lot upon which the house rested for 
the entire amount still due him for 
its construction. . . . The owner can- 
not be permitted to defeat the lien 
upon his land which the law has 
given to the builder, simply because 
the latter might have obtained a lien 
upon more of the owner’s land.” Sorg 
v. Pfalzgraf, supra. 

[a] Amount secured.—Such a lien 
can be enforced, 
the work and materials expended on 
or furnished for such part of the im- 
provement as stands on the lot de- 
scribed, and not for what was done 
or furnished for the part on the other 
lot. Barnett v. Murray, 62 Mo. A. 
500, 502 (where it is said: “The build- 
ing is a single structure, and the 
right under any circumstances to en- 
force a mechanic’s lien against a 
portion of such an improvement is 
not clear’); Western Cornice, etc., 
Works v. Leavenworth, 52 Nebr. 418, 
72 NW 592 (where the question 
whether the lien might be enforced 
against the lot described for material 
used and labor performed in and on 
the part of the building which stood 
on the said lot was not presented, 
discussed, or adjudicated). - 

85. Whittier v. Stetson, ete, Mill 
Co., 6 Wash. 190, 33 P 393, 36 AmSR 


149. 
86. Storch v. Marginal Realty 
Corp., 109 Misc. 669, 180 NYS 611; 


General Electric Co. v. Mori, 201 NYS 
561 


87. Willamette Steam Mills Co. v. 
Kremer, 94 Cal. 205, 29 P 633; Spring- 
er v. Kroeschell, 161 Ill. 358, 43 NE 
1084 [aff 59 Ill. +A. ' 434]; Field v. 
Oberteuffer, 2 Phila. (Pa.) 271. 

[a] Discussion and application of 
rule.—(1) “Nor was the sufficiency of 
the description impaired by the state- 
ment that the building was on lot 6 


if at all, only for 


in that block. The greater portion of 
it was in fact upon that lot, and the 
building intended was thus suffi- 
ciently identified, notwithstanding it 
extended a short distance beyond the 
line of division between the two lots. 
If there had been a building upon 
each of the lots, and the plaintiff had 
stated that the building upon which 
he claimed the lien was upon lot 6, 
he might have been precluded from 
enforcing a lien against the one 
upon lot 7, but, in the absence of any 
ambiguity or uncertainty, the state- 
ment must be held sufficient, when- 
ever it can be determined from _ it 
what building was intended. ... The 
claimant is not required, before filing 
his claim of lien, to make an accurate 
survey of the lot upon which the 
building stands, at the risk of losing 
his lien if he makes a slight mistake 
in giving its boundaries, nor is he 
even required to give the boundaries 
of the-lot....MThe claims of lien 
as filed were sufficient to embrace 
the entire building, and when it was 
shown that the building was upon 
more land than was described in the 
complaint, the court should have di- 
rected amendments to be made to 
the complaints, so that they might 
conform to the proofs, and should 
then have directed a sale of the en- 
tire building, and such land as it 
should determine to be required for 
the convenient use and occupation 
thereof.” Willamette Steam Mill Co. 
v. Kremer, 94 Cal. 205, 209, 29 P 6383. 
(2) “It is quite manifest, that a 
statement, which claimed a lien upon 
the building situated on lots 10 and 
11 in block 51, was sufficient to notify 
owners and purchasers, that a lien 
was Claimed upon the building which 
covered those two lots and the seven 
and one-sixth feet adjoining them. 
The description was not calculated to 
mislead subsequent purchasers and 
creditors, and was sufficient to enable 
them to identify the premises, in- 
tended to be described, as the prem- 
ises which were covered by the brick 
building referred to.” Springer v. 
Kroeschell, 161 Ill. 358, 369, 43 NE 
1084 [aff 59 Ill. A. 434]. (3) Where 
a building extends through from one 
street to another, a mechanic who 
has performed work supposing that 
the building faced on but one street, 
and has so described the property in 
his claim of lien, is entitled to pay- 
ment: out of the proceeds of the sale 


of the whole. Field v. Oberteuffer, 2 
Phila, c(Paps2 7s 

88. City Mill Co., Ltd. v. Horita, 
21 Hawaii 585. 

89. Shaw v. Barnes, 5 Pa. 18, 47 
AmD 399; Gillespie v. Remington, 66 
Tex. 108, 18 SW 328. 

[a] Intersection of streets.—(1) 
“Two two-story brick houses (with 
mansard roof) adjoining each other 
on a lot at the south-easterly inter- 
section of Delaware Avenue and 
Rodney Street in the City of Wil- 
mington,’ with the number of feet 
on each street and on the other two 
sides of it stated, is a sufficient de- 
scription of the several pieces of 
ground on which the houses are re- 
spectively situated. France v. Wool- 
ston, 9 Del. 557. (2) A description 
as “house and lot on, the south-west 
corner of Fourth and Oak streets, in 
Terre Haute, Indiana,” is sufficient, 
but will not give a lien on two lots, 
although two are charged in the com- 


He Caldwell v. Asbury, 29 Ind. 
30. Duffy v. McManus, 3 E. D. 
Smith (N. Y.) 657, 4 AbbPr 432 


(where the number is unknown); 
Harker v. Conrad, 12 Serg. & R. (Pa.) 
301, 14 AmD 691; Taylor v. Nether- 
wood, 91 Va. 88, 20 SE 888. 

91. Matlack v. Lare, 32 Mo. 262. 

92. Hurley v. Tucker, 128 App. 
Div. 580, 112 NYS 980 [aff 198 N. Y. 
5384 mem, 92 NE 1087 mem]; Walkam 


eee Henry, 7% Misc.) 532, 27: NYS 
93. General Electric Co. v. Mori, 
201 NYS .561, 
94. Hurley v. Tucker, 128 App. 


Div. 580, 112 NYS 980 [aff 198 N. Y. 

534 mem, 92 NE 1087 mem]. 
5. Krauss v. Brunett, 73 Misc. 
50 Til. 


95 
428, 130 NYS 1086. 

96. O’Brien v. Krockinski, 
A. 456 (“Dowing” instead of “Down- 
ing”); Hurley v. Tucker, 128 App. 
Div. 580, 112 NYS 980 [aff 198 N. Y. 
534 mem, 92 NE 1087 mem] (obvious 
clerical error in superfluous clause 


of notice). 

97. Shaffer v. Hull, 2 PaLJR 93, 
3 PaLJ 321. 

96:9, Eill’s; SEst),. 2)2 Palani 96503 
Pals 323. ¢ 

99. Gillespie v. Remington, 686 


Tex. 108, 18 SW 338. 
1. Shaw v. Barnes, 5 Pa:) 18, 4T 
AmD 399. 
2. Therrien v. Henault, 21 Que. 
Super. 452. : 
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of city or town lots to give the lot and block 
numbers as appearing on a recorded plat to which 
reference is made,® and a description by govern- 
ment subdivisions giving the section numbers, ete,, 
has also been held to identify and locate the prop- 
erty. with sufficient certainty to sustain the len.* 
A deseription by block number alone has been held 
sufficient: in some,® and insufficient in other,’ cases. 
The lien has been held not to be defeated by a 
mistake in the number of the block’ or section® 
in which the property is located. In some,’ but 
not other,!® cases a like holding has been made in 
respect of a mistake in the platted number of the 
lot. In some eases the lien has been held not to 
be defeated by a mistake in the name of the sub- 
division in which the property is loeated;11 but 
it has been held otherwise where there is in fact 
another subdivision corresponding to the one 
named.1? A description differing in language, but 
not in substance, from the official plan has been 
upheld.?% 

[§ 270] (gg) Failure to Name Political Division 


' 8. Ind.—White v. Stanton, 111 Ind. 
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the number of the block is not fatal 


[§§ 269-271 


or Subdivision. In some cases a description which 
does not name the city, borough, or town in which 
the property is situated has been held insufficient.** 
However, a failure to name the state or terri- 
tory, the legal subdivision thereof, or the city 
wherein the premises to be charged are situated, 
may not be fatal,!® provided there is sufficient in 
the notice, taken in connection with all the circum- 
stances!® and the place where the notice is filed 
or recorded,” to apprise parties dealing with the 
property that a lien is claimed thereon, or pro- 
vided the description is sufficient to distinguish the 
property in question from every other piece of prop- 
erty.2§ 

in 271] (bh) Description of Building or Improve- 
ment Generally.1° A description of the buildings 
may aid in the identification of the property in- 
tended to be subjected to the lien,?° as where the 
land is not clearly described.2t It is sometimes 
expressly required that the building shall be de; 
seribed.22, While under other statutes the property 
to be identified by the description in the claim 


with that contained in the title deed 


540, 138 NE 48; O’Halloran v, Leachey, 
39 ind: 1:50. 
130 A 


Md.—Caltrider  v. 
53. 

Mo.—Hill v. Gray, 81 Mo. A. 456. 

Mont.—Whiteside v. Lebcher, 7 
Mont. 478, 17 P 548. And see John- 
son v. Hrickson, 56 Mont. 550, 185 
P 1116 (recognizing that such a de- 
seription is usually sufficient). 

Nebr.—White Lake Lumber Co. v. 
Russell, 22 Nebr. 126, 34 NW 104, 3 
AmSR 262. 

9 Wash. 


Wash.—Collins vy. Snoke, 
566, 338 P 161. 

{a] Vacated plat.—The rule is ap- 
plicable even after the plat has been 
legally vacated. Chicago Lumber Co. 
v. Des Moines Driving Park, 97 Iowa 
25, 65 NW 1017. 

{b] C@nly one subdivision of same 
name.—A mechanic’s lien notice, de- 
scribing the property as “lots 33, 34, 
35, and 36, block 10, Windsor addi- 
tion,” is sufficient, where there is 
but one Windsor addition. Pacific 
Lumber Co. v. Watters, 74 Colo. 147, 
219 P 782. 

{[c] Showing contiguity of lots.— 
A statement setting out that the 
buildings were erected on “lots twen- 
ty-six and twenty-seven ... in city 
block No. 3770 S., having a front on 
Bayard avenue of one hundred and 
twenty feet... the southern line 
of said lots being two hundred and 
sixty-four feet and four inches north 
of Fountain avenue” shows the lots 
to be contiguous. Heier v. Meisch, 33 
Mo, A. G 

4 Ford v. Springer Land Assoc., 
8 N. M. 37, 41 P 541 [aff 168 U. S. 
513, 18 SCt 170, 42 L. ed. 562]; Cole 
v. Custer County Agricultural, ete., 
Assoc., 3:8. D. 272, 52 NW 1086. 

5. Chicago Lumber ,Co. v. Des 
Moines Driving Park, 97 Iowa 25, 65 
NW 1017. 

[a] Vacated plat.—Where a re- 
corded plat of lots and blocks has 
been vacated and the property is used 
for a different purpose, a description 
by block numbers on such plot is 
sufficient as to the land included in 
such blocks, but creates no lien on 
the land platted as streets and alleys. 
Chicago Lumber Co. v. Des Moines 


Isberg, 


Driving Park, 97 Iowa 25, 65 NW 
1017. 
6 Knox v. Starks, 4 Minn. 20 


(without stating the quantity of land 
in the block). . : 

7. Patten, etc., Lumber Co. v. Gib- 
son, 9 Cal. A, 23, 98 P 37; McLean v. 
Young, 9 D. C. 184; Doyle v. Wagner, 
100 Minn. 380, 111 NW 275; Bassett 
v, Menage, 52 Minn. 121, 53 NW 1064; 
De Witt v. Smith, 63 Mo. 263. 

{a] For example (1) an error in 


where the number of the lot and the 
name of the tract are correctly 
stated and it does not appear that 
any other lot answers the descrip- 
tion. Patten,.etc:, Lumber Co. Vv. 
Gibson, 9 Cal. A. 28,.98 P37. (2) 
Also an error in the number of the 
block does not render the descrip- 
tion insufficient where the number of 
the lot is correctly stated, the subdi- 
vision is properly described, and the 
street number is stated. Doyle v. 
Wagner, 100 Minn. 380, 111 NW 275. 

8 McNamee vy. Rauck, 128 Ind. 59, 
27 NE 423; National Lumber Co. v. 
Bowman, 77 Iowa 706, 42 NW 557. 

9. Newcomer vy. Hutchings, 96 
Ind. 119; Atlas Lumber Co. v. Dupuis, 
125 Minn. 45, 145 NW 629; Kollock v. 
Leyden \Orsco69, 143 P62, lbh Pe 
733; Holland vy. Garland, 13 Phila. 
(Pa.) 544. 

{a] Thus the fact that a mechan- 
ie’s lien statement describes. the 
premises as lot one, instead of lot 
two, does not invalidate the lien, 
where both lots are owned by de- 
fendant and together constitute the 
inclosure appurtenant to the dwell- 
ing constructed. Atlas Lumber Co. 
Vv. Dupuis, -125. ‘Minn, 45,-145.-NW 
620. 

10. Goodrich Lumber Co. v. Davie, 
13 Mont. 76, 32 P 282. 


11. See cases infra this note. 
[a] Applications of rule.— (1) 
“FAighland subdivision” instead of 


“Aizghland, in the town of Highland.” 
Martin v. Simmons, 11 Colo. 411, 18 
Pi 535. (2) “Haney’s” instead of 
“Henley’s’’ addition. Smith v. New- 
baur, 144 Ind. 95, 42 NE 40, 1094, 33 
LRA 685. (8) “St. Louis Park addi- 
tion to Minneapolis” instead of ‘St. 
Louis Park Center, Hennepin county.” 
Bassett v. Menage, 52 Minn. 121, 53 
NW 1064. (4) “North Minneapolis 
Addition to Minneapolis” instead of 
“North Minneapolis.” Russell vy. 
Hayden, 40 Minn. 88, 41 NW 456. 

12. Johnson y. Erickson, 56 Mont. 
550) 185ePeaide: 

13. Daniel v. Macduff, 13 Que. K. 
B. 361 


[a] For exampie, the fact that the 
lands are described in the claim as 
“two lots of land known and desig- 
nated under numbers two C. and 
three C. of the official subdivision of 
lot number 907,” instead of, in 
accordance with the plan, as ‘two 
lots of land known and designated 
under numbers two, subdivision C., 
and three, subdivision C., both of the 
subdivision of official lot number 
907,” is not an irregularity sufficient 
to nullify the registration of the 
privilege, especially where the de- 
scripticn in the claim is identical] 


of the owner, who had acquired the 
lands from the respondent, and in the 
proces verbal of seizure, and where 
the registrar, upon presentation of 
the claim, had registered it against 
the lands as they were described in 
his office. Daniel v. Macduff, 138 Que. 


Ke By aol. 

14. Brown v. Myers, 145 Pa. 17, 
23 A 254. 

15. Irvine v. McDougall, 4 Alaska 
702; Pacific Lumber Co. v. Watters, 
74 Colo. 147, 219 P 782 [overr in effect 
Sayre-Newton Lumber Co. v. Park, 


4 Colo. A. 482, 36 P 445, and Anderson 
Vou -pingham:, (1s Colon A.) 22259285 


145]. 
on Irvine v. McDougall, 4 Alaska 

[a] Notice addressed to clerk of 
city and county.—A notice describing 
the building as situated “in Highty- 
Fifth street, between Fourth and 
Fifth avenues,” without stating that 
the building is situated in the city 
and county of New York, but ad- 
dressed to the clerk of that city and 
county, although lacking in precision, 
is so far a compliance with the spirit 
of the statute that the court will not 
reverse the judgment for the defect 
in the notice. Tinker v. Geraghty, 1 
Re De Smith (N= Yous. 

[b] Caption.—The failure to name 
the state in the description contained 
in the body of the affidavit, where it 
appeared in the caption, did not ren- 
der the affidavit a nullity. Acme 
Lumber Co. v. Modern Constr. Co., 


214 Mich. 357, 1883 NW 192. 

17. Irvine v.. McDougall, 4 Alaska 
702. 

18. Pacific Lumber Co. v. Watters, 


V4 Colo. 147, 219 P 782. 
19. Cross references: 
Description in claim for lien on im- 
provement alone see infra §: 272. 
eruRe of improvement see supra § 


20. Miller v. Davis, 26 Colo. A. 483, 
145 P 714. 

21. McNamee v. Rauck, 128 Ind: 
59, 27 NE 423; Crawfordsville v. 
Johnson, 51 Ind. 397. 

22. U. S.—-Pusey v. Pennsylvania 
Paper Mills, 173 Fed. 634 [aff 185 
Fed. 481, 107 CCA 581] (decided un- 
der Pennsylvania statute). 

ST iaemeer asics v. Shyrock, 51 Md. 

Pa.—Short v. Ames, 121 Pa; 530, 
15 A 607; Nolan v. Warren, 11 Pa, 
Dist; toda “ 

Rk. I.—Bouchard v. Guisti, 22 R. I. 
ort 48 Peet 
..Tex.—-Scholes v. Hughes, 77 Tex. 
482, 14 SW_ 148. 2 


Wash.—Warren y. Quade, 3 Wash. 
750, 29 P 827. a i , 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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§§ 271-272] 

BY 
or notice is: the building or other improvement,7* 
it may be identified by reference to the land upon 
which it is situated;** unless the statute requires 
the building to be described, a description of the 
land will inciude the buildings on it?5 and the lien 
will attach to both, although the buildings are not 
mentioned.?® In setting out the situation and pe- 
culiarities of a building, such matters of description 
as are adequate to identify the building are suffi- 
cient.27 It is not necessary to state the name of 
the building ;*8 but where the building has a well- 
known name which distinguishes it from all other 
buildings in the locality, the use of such name in 
the description may of itself serve as a sufficient 
identification of the property.*® 

Separate or entire buildings. Where there are 
two or more buildings on the premises, the claim 
or notice may describe less,*° but should not de- 
seribe more,*! than the number lenable, nor ‘should 
it leave uncertain the building upon which the len 
is claimed.*? However, the inclusion by a material- 
man of old buildings on the same lot as the new 
“building, in his certificate of lien, under a mis- 
taken belief that part of his materials had been 
used in such old buildings, is such a mistake of 
fact as will not invalidate his hen on the new 
building.“ A deseription of two or more build- 
ings or structures as one building has been upheld 
where all were located on a parcel of land be- 
longing to a single owner and where all were con- 


23. Midland Coal, etc., Co. v. Fer- 
guson, 61 Mont. 402, 202 P 389; John- 


2B. 
Pavement Co. 
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Northwestern 
v. Norwegian-Danish 


[40-C.J.] 225 


nected to some extent,?4 but not where they were 
separate buildings owned by different parties: and 
located upon separate tracts of land,*® or where 
part of the buildings were new and part were 
old.3¢ Where several structures form a single plant, 
it is better practice to state that fact clearly in 
the claim,?* but a failure to do so is not fatal.*8 
The description is insufficient where it describes a 
part of a single building as a separate building ;*° 
but where a stamp mill and a tramway from the 
mill to a mine are built, the mill, mine, and tram- 
way do not constitute such an entire ‘‘structure’’ 
within the meaning of the statute as to invalidate 
a hen filed for materials used in erecting the mill 
and constructing the tramway because such lien 
was not filed against the mine also.*° 

[§ 272] (ii) Lien on Improvement Alone. When 
the lien ean be enforced or is claimed only against 
the building, erection, or improvement, and not 
against the land on which it is situated, a de- 
scription of such building, erection, or improve- 
ment sufficiently definite and certain to enable the 
officer who may be called on to remove it from 
the premises to identify it. from all other buildings, 
erections, or improvements on the premises is in- 
dispensable to the obtention of the lien;*! but if 
the building is sufficiently deseribed for the pur- 
poses of identification, the lien is not defeated by 
a failure to deseribe the land,*? or by an imperfect 
or insufficient description of the land,** unless the 


94 A 981. 
34 Cronan v. Corbett, 78 Conn. 


Cement, ete., 


son v. Hrickson, 56 Mont. 550, 185 P 
1116; Western Iron Works y. Mon- 
ae ee éete.; Co., 30 Mont. 550; 77 


24. Midland Coal, etc., Co. v. Fer- 
guson, 61 Mont. 402, 202 P 389; John- 
Son vy. Erickson, 56 Mont. 550, 185 P 


1116. 
25. Vesuvius Lumber Co. v. Ala- 
bama Fidelity Mortg., etc., Co., 203 


Ala. 93, 82 S 107; Miller v. Davis, 26 
Colo. A. 488, 486, 145 P 714 [cit Cyc]; 
Johnson vy. Salter, 70 Minn. 146, 72 
NW 974, 68 AmSR 516. 

26. Miller v. Davis, 26 Colo. A. 483, 
ASG w aoe >) Wild MiLCitvOmell<) Johnson vv. 
Salter, 70 Minn. 146, 72 NW 974, 68 
AmSR 516. 

27. Mountain City Market House, 
etc., Assoc. y. Kearns, 103 Pa. 403; 
MeClintock y. Rush, 63 Pa. 208. 

[a] Size of building.—‘A claim is 
not necessarily void because it does 
not accurately describe the size of 
the building.” Kennedy v. House, 41 
Pa. 39, 41, 80 AmD 594. 

[b] Only building answering de- 
gcription.—(1) The building may be 
identified sufficiently by such a de- 
scription of the building itself as will 
enable a person familiar with the lo- 
cality to point it out as the only one 
corresponding with the description 
contained in the lien. Midland Coal, 
*, ‘Co. v. Kerguson, 61 Mont: 402, 
202 P 389; Johnson y. Erickson, 56 
Mont. 550, 185 P1116. (2) A descrip- 
tion of a house in a statement of lien 
as being owned by defendant, and 
also as being “the house” situated on 
a definitely described seven acres of 
land, is sufficiently certain to support 
a lien:on the house, as it negatives 
the location of any other house on the 
land described. Salter v. Goldberg, 
THOM Ada pdd.. 43 (Soot (oe) Name vor 
building see infra text and note 29. 

{c] Descriptions held sufficient.— 
Turner v. Robbins, 78 Ala. 592 (as to 
dwelling house but insufficient as to 
other improvements); Wethered v. 
Garrett, 7 Pa. Co, 529/535. 

{[d] Descriptions held insufficient. 
—Johnson v. Erickson, 56 Mont. 550, 
185 P 1116; Linck v. Wolf, 2 Pa. Cas., 
442, 4 A 23. 


[40 CG. J.—15] 


Evangelical Lutheran Augsburg Sem- 
inary, 43 Minn. 449, 45 NW 868. 

[a] Prior decision explained.—‘‘A 
remark is made in that case [North 
Star Iron Works Co. v. Strong, 33 
Minn..1, 21 NW 740] that might seem 
to imply that it is necessary that the 
building should be described by its 
common name, but that must be con- 
strued in the light of the facts of the 
case then being considered. Many 
buildings have no common name, and 
can only be described by location and 
style of construction. The reference 
to the name of the building or its 
kind, contained in the form given 
in the statute; must be considered as 
merely suggestive of one way of de- 
scribing it.’ Northwestern Cement, 
ete., Pavement Co. v. Norwegian-Dan- 
ish Evangelical Lutheran Augsburg 
Seminary, 43 Minn. 449, 451, 45 NW 
868. 

29. See cases infra this note. 

[a] Tllustrations.—(1) ‘Moore’s 
New Quartz Mill.” Tibbetts v. Moore, 
Zo Cal ea Ve: (2) “The Methodist 
Episcopal Church,’ there being but 
one church of that denomination in 
the city. Marrisburg Lumber Co. v. 
Washburn, 29 Or. 150, 44 P 390 [dist 
Hendy Mach. Works y. Pacific Cable 
Constr *Co., 24 2Ore 152,33) Pas40at. 
(3) “The brick city hall building.” 
Scholes v. Hughes, 77 Tex. 482, 14 
Sw 148. (4) “A description of the 
property in a statement for a me- 
chanic’s lien as ‘The Lincoln Hotel, 
in the City of Lincoln, Nebraska,’ or 
the ‘Burr Block’ in said city, most 
assuredly would not be void for in- 


definiteness of description, since 
either is amply sufficient for the 
identification of the premises  in- 


tended to be described.” Drexel v. 
Richards, 50 Nebr. 509, °511, 70 NW 
23, 48 Nebr. 732, 67 NW 742. 

30. McCormack y. Phillips, 4 Dak. 
506, 34 NW 39. 

31. Pusey v. Pennsylvania Paper 
Mills, 173 Fed. 634 [aff 185 Fed. 481, 
107 CCA 581] (decided under Penn- 
sylvania statute). 

32. Smith v. Bowder, 31 S. D. 607, 
141 NW 786. 

33. Peck v. Brush, 89 Conn. 554, 


475, 62 A 662 (where the structures 
were so far connected that they 
might fairly be described as together 
constituting one building, and where 
they were also so far disconnected 
that they might fairly be described 
as Separate buildings, and where the 
court said that the description went 
to. the verge of the-law, but not be- 
yond it). 

[a]. Boiler house connected with 
sawmill.—A notice of lien for mate- 
rials furnished for the erection of a 
building “which is intended for and 
is a sawmill” is sufficient to include 
a boiler house, about sixty feet from 
the main building, from which steam 
was conveyed to the engine by a 
steam pipe, and which was connected 
by a sawdust conveyor which carried 


the fuel to the furnaces. Dow v. 
Courteney Lumber Co., 58 Or. 329, 
slabese aay 224 

De Wolf v. Bonee, 91 Conn. 


35. 
T12, “101 Ay 233: 
3s Pusey v. Pennsylvania Paper 
Mills, 173 Fed. 634 [aff 185 Med. 481, 
107 CCA 581] (under Pennsylvania 
ey Wharton v. Douglas, 92 Pa. 


87. Union Sav., ete, Assoc. v. 
Vahle, 235 Pa. 435, 84 A 407. 

38. Union Sav., ete., Assoc. vy. 
Vahle, supra. 

39. Philadelphia Packing, etc., 
ty Hist.) 4ePasisDistaol, 15. PaniCe. 

40. Watson v. Noon-Day Min. Co., 
ca be 28h, DOULw Solio ot i 63 65.) 6.0) ee 

41. Hydraulic Press Brick Co. v. 
Weidner, 88 Mo. A. 17. 

42. Emerson v. Gainey, 26 Fla. 133, 


7 S 526; Kezartee v. Marks, 
529, 16 PB 407. 

{a] Personal property.—The land 
upon which personal property is lo- 
cated is not required to be described 
in order to fix a materialman’s lien 
upon the personal property alone. 
Moore v. Carey Bros; Qi) \Co.,. (Tex. 
Civ. A.) 248 SW 470 [conditionally 
overr motion for reh 246 SW 1083] 
Qien on casing in well). 

43. Robinson v. Crotwell Bros. 
Lumber Co., 167 Ala. 566, 52 S 733; 


T5BOr 
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jurisdiction is one in which a lien cannot exist 
or be enforced against the structure separate from 
the land,‘# in which case, the question to be de- 
termined is the sufficiency of the description of 
the land and the building and not of the building 


alone.*® 


[§ 273] (b) Ownership—aa. Name and Address 


of Owner—(aa) Necessity. Some 


Hannah, etc., Mercantile Co. v. Mos- 
ser, 105 Mich. 18, 62 NW 1120. : 

[a] Description of too much of 
too little area.—(1) When it is sought 
to subject only the building to the 
lien, and the description is otherwise 
sufficient, the fact that it is stated 
to be on one lot without mentioning 
another lot on which a small part of 
it stands does not defeat the_lien. 
Sawyer, etc., Lumber Co. v. Clark, 
172 Mo. 588, 73 SW 1387. (2) Where 
it is intended only to claim a lien 
upon the buildings and improve- 
ments, and not upon the land, the 
claim need only describe the building 
and improvements and the tract on 
which they are situated, and it is 
not necessary to describe a smaller 
portion thereof to the extent upon 
which the statute allows a lien. Tur- 
ner v. Robbins, 78 Ala. 592. (38) Also 
it has been held that, where the lien 
on the land fails by reason of failure 
to designate and sufficiently describe 
a specific portion of the tract, it can 
nevertheless be sustained against the 
buildings, erections, or improvements 
if they are sufficiently described. 
Bedsole v. Peters, 79 Ala. 133. (4) 
But the contrary has also been held. 
Ranson v. Sheehan, 78 Mo. 668 [foll 
but crit Williams v. Porter, 51 Mo. 
441]. (5) Area to be included in de- 
scription generally see supra §§ 266, 


267. . 

[b] Decisions reviewed.—‘“The law 
appears to be settled now in favor of 
the right of a lien claimant who has 
misdescribed the ground on which an 
improvement was erected, to have a 
lien on the improvement, apart from 
the ground. [Sawyer, etc., Lumber 
Co. v. Clark, 172 Mo. 588, 598, 73 SW 
137.] There have been decisions by 
the Supreme Court to the contrary. 
{Ranson v. Sheehan, 78 Mo. 668; Wil- 


liams v. Porter, 51 Mo. 441.] And 
this court has followed them. [Mayes 
v. Murphy, 93 Mo. A. 37.] But 


there was a prior decision given in 
Kansas City Hotel Co. v. Sauer, 65 
Mo. 279 in accord with Sawyer, etc., 
Lumber Co. vy. Clark, Supra, and in 
the latter case the Supreme Court 
reverted to the rule stated in the 
former.’ Kirkwood Mfg., etc., Co. v. 
Sunkel, 148 Mo. A. 1386, 143, 128 SW 
258. 

44. See infra § 343. : 
Ltd. v. Horita, 


2 7A5. 6 City* Mill) Co; 
21 Hawaii 585. 
46. I1ll.—Sorg v. Crandall, 233 Ill. 


79, 84 NE 181 [aff 129 Ill. A. 266 and 
rev 129 Ill. A. 261]. 

Iowa.—Welch ‘v. McGrath, 59 Iowa 
519, 10 NW 810, 18 NW 688. 


Nebr.—Garlichs v. Donnelly, 42 
Nebr. 57, 60 NW 328; Wakefield v. 
Latey, 39 Nebr. 285, 57 NW 1002; 


Hays v. Mercier, 22 Nebr. 656, 35 NW 
894. , 

N. Y.—Schwartz & Co., Inc. v. Aim- 
well Co., Inc., 204 App. Div. 769, 198 
NYS 838 [aff 236 N. Y. 672 mem, 142 
NE 330 mem] (stating law of Con- 
necticut). 

N. D.—Red River Lumber Co. vy. 
Children of Israel, 7 N. D. 46, 73 NW 
203. 

OQh.—Lapham v. Spink, 24 Oh. Cir. 
Ct. N. S._ 348. 

S. D.—H. C. Behrens Lumber Co, 
v. Lager, 26 S. D. 160, 128 NW 698, 
AnnCas1913A 1128. 

[a] In Wisconsin an original con- 
tractor need not state that the person 
against whom the demand is claimed 
has any interest in the premises af- 
fected by the proceeding, but a sub- 
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claimed.*® 


statutes do not | name is known 


contractor must make such _ state- 
ment. Moritz v. Splitt, 55 Wis. 441, 
13 NW 555 [dist Bertheolet v. Parker, 
43 Wis. 551]. 

47. U. S:—Russell -v. Hayner,’ 130 
Fed. 90, 64 CCA 424. ' 

Ala.—Alabama State Fair, etc., 
Assoc. v. Alabama Gas Fixture, etc., 
CosmisiAla1256, 31 S26: ke 

Alaska.— Turner v. Enstrom, 94 
Alaska 118. 

Cal.—Palmer v. Lavigne, 104 Cal. 
30, 37 P 775; West Coast Lumber Co. 
v. Newkirk, 80 Cal. 275, 22 P 231; 
Phelps v. Maxwell’s Creek Gold Min. 
Co., 49 Cal. 386; Hicks v. Murray, 43 
Cal. 515. 

Colo.—Sayre-Newton Lumber Co: v. 
Union Bank, 6 Colo. A. 541, 41 P 844. 

Ida.-—Robertson v. Moore, 10 Ida. 
115, 77 P 218; White v. Mullins, 3 
Ida. 434, 31 P 801. 

Kan.—Lang v. Adams, 71 Kan. 309, 
80 P 593; Blattner v. Wadleigh, 48 
Kan. 290, 29 P 165. 

Md.—Shryock v. Hensel, 95 Md. 
614, 53 A 412; Reindollar v. Flick- 
inger, 59 Md. 469. 

Mass.—McPhee v. Litchfield, 145 
Mass. 565, 14 NE 923, 1 AmSR 422. 

Mich.—Lallevich v. Bartoszewiz, 
205 Mich. 375, 171 NW 351. 

Minn.—Conter v. Farrington, 46 
Minn. 336, 48 NW 1134; Rugg v. 
Hoover, 28 Minn. 404, 10 NW 473. 

Mo.—Bickel v. Gray, 81 Mo. A. 653; 
Stone-v. Taylor, 72 Mo. A. 482; Bar- 
nett v. Clooney, 68 Mo. A. 146. 

Mont.—Missoula Mercantile Co. v. 
O’Donnell, 24 Mont. 65, 60 P 594, 991; 
Richards v. Lewisohn, 19 Mont. 128, 
47 P 645. 

Nev.—Riverside Fixture Co. v. 
Quigley, 35 Nev. 17, 126 P 545; Malter 
cp Falcon Min. Co., 18 Nev. 209, 2 P 


N. M.—Minor v. Marshall, 6 N. M. 
194, 27 P 481. 

N. Y.—Church E. Gates & Co., Inc. 
v. National Fair, etc., Assoc., 225 N. 
Y, 142, 121 NE 741 [mod 172 App. 
Div. 581, 158 NYS 1070]; Strauchen 
Val. Pace, hos INe Ye 1675 88) INE bie 
Beals v. B’Nai Jeshurun Cong., 1 E. 
D. Smith 654; Hall v. Thomas, 11] 
NYS _ 979; McElwee v. Sandford, 53 
HowPr 89. 

Okl.—Ferguson Vv. Stephenson- 
Brown Lumber Co., 14 Okl. 148, 77 
P 184; Blanshard v. Schwartz, 7 Okl. 
23, 54 P 308. 

Or.—Curtis v. Sestanovich, 26 Or. 
107, 87 P 67; Kezartee vy. Marks, 15 
Or. S29 16mm: 407, 

Pa.—Seelar v. East End Mantel, 
etc., Co., 58 Pa. Super. 119; Hill’s 
Est., 2 PaLJR 96, 3 Pal 323. Barly 
Statutes did not contain such a re- 
quirement. Christine v. Manderson, 
2 Pa. 368. 

Tex.—Whiteselle v. Texas 
Agency, (Civ. A.) 27 SW 309. 

Wash.—Collins v. Snoke, 9 Wash, 
566, 38 P 161. 

W. Va—uU. S. Blowpipe Co. v. 
Spencer, 61 W. Va. 191, 56 SE 345; 
U. S. Blowpipe Co. v. Spencer, 40 W. 
Va. 698, 21 SE 769; Mayes v. Ruff- 
ners, 8 W. Va. 384. 

Wyo.—Davis v. Big Horn ITumber 
Co., 14 Wyo. 517, 85 P 980; Wyman 
v. Quayle, 9 Wyo. 326, 63 P 988. 

Alta.—Foster v. Brocklebank, 22 
DomLR 38, 8 WestWkly 464. 

B. C.—Bradshaw v,. Saucerman, 18 
B. C. 41, 9 DomLR 439, 23 WestLR 
33, 3 WestWkly 761. 

Man.—Polson v. Thomson, 26 Man. 
410, 29 DomLR 395, 34 WestLR 745, 
10 WestWkly 865. 


Loan 


For later cases, developments and changes in the law see cumulative Annotations, same title, pagea 


require the lien statement to contain the name of 
the owner of the property on which the lien is 
However, a majority of the statutes 
regulating the acquisition of mechanics’ liens re- 
quire that the lien claim or statement shall state 
the name of the owner? or reputed owner*® of 
the property sought to be charged, provided the 


to claimant;4? and a few statutes 


Sask. — Manitoba Bridge, 
Works, Ltd. v. Gillespie, 7 Sask. 
208, 20 DomLR 524, 29 WestLR 394. 

{a] Purpose of requirement.—‘A 
statement of the name of the owner 
against whose interest the lien is 
claimed is. required for purposes of 
identification.”” Abelman v. Myer, 122 
App. Div. 470, 472, 106 NYS 978. 

[b] Construction of statute.—(1) 
A statute providing that the state- 
ment shall contain the name of the 
Owner or owners, contractor or con- 
tractors, or both, is construed not to 
impose an alternative requirement 
nor to permit the naming of either 
the owner or the contractor or both, 
but rather to require the naming of 
the owner where the claim is filed 
by a contractor dealing directly with. 
the owner, and the naming of both 
the owner and the principal contrac- 
tor where the claim is filed by a sub- 
contractor, laborer, or materialman. 
Wyman v. Quayle, 9 Wyo. 326, 63 P 
988. (2) Naming of contractor gen- 
erally see infra § 285. 

[ec] The addition of the name of 
an agent as defendant and his de- 
scription in the claim as such is mere 
surplusage, and may be amended 
under the acts of April 9, 1862, and 
June 11, 1879. Warner y. Thomas, 10 
Pa. Dist. 487. 

48. U. S.—Russell v. Hayner, 130 
Fed. 90, 64 CCA 424. 

Alaska.—Turner vy. 
Alaska 118. 

Cal.—Bryan v. Abbott, 131 Cal. 222, 
63 P 363. [expl Santa Cruz Rock 
Pavement Co. v. Lyons, 117 Cal.” 212, 
48 P 1097, 59 AmSR 174]; Kelly v. 
Lemberger, 46 P 8; Corbett v. Cham- 
bers, 109 Cal. 178, 41 P 873;. Palmer 
Veo Waviene,: J0eCalyesOr soi. ma Tlos 
West Coast Lumber Co. vy. Newkirk, 
80° Cal. “275, 22 "RP .231:" Phelps’ vy. 


Enstrom, 6 


Maxwell’s Creek Gold Min. Co., 49 
Gal. 336; Hicks v. Murray, 43 Cal. 


Colo.—Lowell Hardware Co. v. May, 
59 Colo. 475, 149 P 881. 

Ida.—Robertson v. Moore, 10 Ida. 
115, 77 P 218; White v. Mullins, 3 Ida. 
434, 31 P 801. : 


Md.—Shryock vy. Hensel, 95 Md. 
614, 538 A 412, 
Nev.—Riverside Fixture Co. v 


Quigley, 35 Nev. 17, 126 P 545; Malter 


ye Falcon Min. Co., 18 Nev. 209, 2 P 
N. M.—Minor v. Marshall, 6 N. M. 
194, 27 RP 481. 


Or.—Allen v. Rowe, 19 Or. 188, 23 
P 901; Kezartee v. Marks, 15 Or. 529, 


16 P 407. 
2) PaLJIR, 96, 93 


Pa.—Hill’s Est., 
PaLJ :323. 

Wash.—Dearborn Fdy. Co. vy. Au- 
gustine, 5 Wash. 67, 31 P 327. 

{a] The fact that conveyances to 
other persons were on record does not 


impair a finding that the person 
named aS such was the reputed 
owner. 


Kelly _v. Lemberger, . 

et ar te bic 46 P 8. e eee 
. - S.—Russell v. Hayn 

Fed. 90, 64 CCA 424. va ON ee 
al.—Allen _v. Wilson, 178 Cal. 

174 P 661; Palmer vy.’ Lavigne, Sod 

Cal. 30, 37 P 775; West Coast Lumber 

Co. v. Newkirk, 80 Cal. 275, 22 P 231; 

Lucas v. Gobbi, 10 Cal, A. 648, 103 P 

157; Kelly ‘v. Lemberger, 5 Cal, Un- 

rep. Cas. 433, 46 P 8. 

Ky.—Mivelaz vy. Johnson, 124 Ky. 
251, 98 SW 1020, 30 KyL 389, 124 
AmSR 398, 14 AnnCas 688, 

Mass.—McPhee y. Litchfield, 145 
Mass. 565, 14 NB 923, 1 AmSR 482 


nd note number, 


sijnialiaat 
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also require the address or residence of the owner | such by the public records.®? However, it has been 


to be stated.®° 
owner’s name is known a statement thereof is 
essential to the validity of the claim,*! that is, the 
failure to name any person as the owner renders 
the claim or statement fatally defective,>? unless 
the case falls within the saving clause of a stat- 
ute;*? but there is a conflict of authority on the 
question whether a failure to name all the owners, 
in case there are two or more, invalidates the lien, 
some courts holding that it does,®** and others that 
it does not,>> the latter courts taking the view 
that the only effect of the omission of the names 
of part of the owners is to exempt the interests 
of such owners from the operation of the lien;°® 
and, as hereafter shown, it is generally held that, 
where some person is named, the lien is not ren- 
dered void by an honest mistake in not naming 
the true owner.®? Some courts hold that, where 
the name of the owner is unknown, that fact ought 
to be stated;°® but other courts hold that in such 
case the claim need aver nothing on the subject.>® 

[§ 274] (bb) Persons or Bodies to Be Named— 
aaa. In General. The name of the owner required 
to be mentioned in the claim is the name of the 
owner of the interest to be charged.°° The legal 
owner is the one to be named.*! Claimant ean only 
be charged with knowledge of the ownership as 
apparent upon the public records,®? and he is justi- 
fied in naming as owner the person shown to be 


Under such statutes where the | 


held in some cases that in ascertaining who is the 
owner, and naming him in the statement for a 
lien, claimant eannot rest alone upon the public 
records and ignore all other sources of informa- 
tion.** Where the property 1s owned by a corpora- 
tion, the corporation should be named as owner, $e 
while if it is owned by an unincorporated associa- 
tion the persons composing it should be described 
by their associate or joint name,®* or otherwise 
so that they can be identified;°’ and where the 
owner is an individual doing business under a 
trade name, it is proper to designate him by such 
name.°* A statement naming as the owner the 
_estate of a certain decedent is sufficient.°° Like- 
wise the naming of an heir as owner has been 
upheld.7° In order to perfect a lien against the 
building or improvement alone, it is sufficient to 
name the owner of the building or improvement." 

Married woman. A claim filed against the hus- 
band alone as owner and contractor, not referring 
to the wife or in any way making her a party to 
the record, gives no lien against her interest.” 
Where the property is owned by husband and wife 
as an estate by the entirety, a claim naming the 
husband alone as owner is fatally defective,’* and 
the same is true in respect of community prop- 
erty when,’* but only when,” the claim shows on 
its face that claimant has knowledge that the wife 
has a community interest in the property. 


[dist Amidon v. Benjamin, 128 Mass.| 64 CCA 424; Malter v. Falcon Min. [a] Notice naming officer and 
534; Kelly v. Laws, 109 Mass. 395]. Co., 18 Nev. 209, 2 P 50. stockholder is insufficient. Church E. 
Mich.—Waters v. Johnson, 134 [a] Some statutes expressly re-| Gates & Co., Inc. vy. National Fair, 
Mich. 436, 96 NW 504. quire a statement that the name of]etc., Assoc., 225: N. Y. 142, 121 NE 
Mont.—Richards v. Lewisohn, 19]the owner is unknown to claimant, T41- [mod 172 App. Div. 581, 158 NYS 


Mont. 128, 47 P 645. 


where such is the case. 


Lowell Hard- | 1070]. 


Nev.—Malter v. Falcon Min. Co., 18 
Nev. 209, 2 P 50. 

Wyo.—Wyman v. Quayle, 9 Wyo. 
326, 63 P 988. 

50. Foster v. Brocklebank, (Alta.) 
22 DomLR 38; 8 WestWkly 464; 
Bradshaw v. Saucerman, 18 B. C. 41, 
9 DomLR 439, 28 WestLR 33, 3 West 
Wkly 761; Smith v. MelIntosh, SBC: 
26; Wallis v. Skain, 21 Ont. 532; 
Manitoba Bridge, etc., Works, Ltd. v. 
Gillespie, 7 Sask. L. 208, 20 DomLR 
524, 29 WestLR 394. 

51. Diamond Match Co. v. Sanitary 
Fruit Co., (Cal. A.) 234 P 322, 325; 
Malter v. Falcon Min. Co., 18 Nev. 
209, 2 P 50; Wyman v. Quayle, 9 Wyo. 
326,763 P 988. 

“The requirement that the claim of 
lien shall contain the name of the 
owner or the reputed owner of the 
property is imperative, and must be 
complied with, where such owner is 
known to the claimant, to perfect the 
lien.” Diamond Match Co. vy. Sani- 
tary Fruit Co., supra. 

52. Blattner v. Wadleigh, 48 Kan. 
290, 29 P 165; Noud_ v. Stedman, 193 
Mich. 459, 166 NW 547; Missoula 
Mercantile Co. v. O’Donnell, 24 Mont. 
Gow 60) F594. 1994; 

53. Foster vy. Brocklebank, (Alta.) 
22 DomLR 388, 8 WestWkly 464. 

54. F. A. Drew Glass Co. v. Hagle 
Mill Co., 1 Kan. A. 614, 42 P 387. 

Property owned by husband and 
wife see infra § 274. 

55. Turner v. Enstrom, 5 Alaska 
118; Buerger Inv. Co. v. B. F. Salzer 
Lumber ColmColomiu237 “Pe ae2: 

56. Turner v. Enstrom, 5 Alaska 
118; Buerger Inv. Co. v. B. F. Salzer 
Lumber Co., tee 237 P 162; Bliss 
vy. Patten, 5 R. 376. 

[a] Blanket sion ethat one filing 
a blanket lien for material and labor 
on several houses failed to name the 
purchaser of one of them could, at 
most, avoid the lien only on the house 
whose owner was not named. Buer- 
ger Inv. Co. v. B, F. Salzer Lumber 
Co., (Colo.) 237 P 162: 

57. See infra § 277. 

58. Russell v. Hayner, 130 Fed. 90, 


Mein Co. v. May, 59 Colo. 475, 149 P 

59. McClain v. Hutton, 131 Cal. 
1325) 62) (P. (243i 638 2 1827.622 5) Corbett 
v. Chambers, 109 Cal. 178, 41 P 873; 
West Coast Lumber Co. v. Newkirk, 
80 Cal. 275,°22 P 231;, Kelly v. Lem- 


berger, 5 Cal. Unrep. Cas. 433, 46 P 
8; Durling v. Gould, 83 Me. 134, 21 A 
833. 

[a] Reason for rule.—‘If the 


name of the owner of the property 
is unknown to the claimant, the 
statute does not require him to for- 
mally allege his ignorance. His very 
omission to state the name of the 
owner would give notice that the 
name was unknown.” Durling v. 
Gould, 83 Me. 134, 188, 21 A 833. 

60. Missoula Mercantile Co. 
O’Donnell, 24 Mont. 65, 75, 60 P 594, 
991; De Klyn v. Gould, 165 N. Y. 282, 
59 NE 95, 80 AmSR 719 [aff 34 App. 
Div. 4386, 54 NYS 345]; Grippin: v. 
Weed, 22 App. Div. 593, 48 NYS 112 
[aff 165 N. Y. 612 mem, 59 NE 1123 
mem]; Packard v. Sugarman, 31 Misc. 
623, 66 NYS 30; Hankinson v. Riker, 
10 Mise. 185, 30 NYS 1040; Kealey 
v. Murray, 15 NYS 403 [dist Jones 
v. Crumb, 6 NYS 338]. 

61. Sprague Inv. Co. v. Mouat 
Lumber, etc., Co., 14 Colo. A. 107, 60 
yo. 

[a] Application of rule.—A lien 
claim which fails to designate the 
legal owner is ineffectual as against 
subsequent encumbrancers and lien- 
ors, although it may designate the 
equitable owner. Sprague Inv. Co. v. 
Mouat Lumber, etc., Co., 14 Colo. A. 
LO ee G'Oh sted « 

62. Bitter v. Mouat Lumber, etc., 
Co., 10 Colo, A. 307, 51 BP 519; Shryock 
vy. Hensel, 95 Md. 614, 53 A 412. 

63. Bitter v. Mouat Lumber, etc., 
Co., 10 Colo. A. 307, 51 P 519; Wash- 
ington Rock Plaster Co. v. Johnson, 
10 Wash. 445, 39 P 115; Harrington v. 
Miller, 4 Wash. 808, 31 P 325, 

64. Lang v. Adams, it Kan. 309, 
80 P 593. 

65. Beals v. B’Nai oe aun Cong., 
1 BE. D. Smith (N. Y.) 6 


Error in name of corporation see 
infra § 277. 

66. Beals v. B’Nai Jeshurun Cong., 
1 E. D. Smith (N. Y.) 654. 

[a] Notice uwpheld.—A lien notice 
designating an unincorporated club 
as a party defendant, and not the in- 
dividual members composing it, but 
alleging that the club is a voluntary 
association composed of those per- 
sons, is not fatally defective. Cha- 
velle v. Island Gun Club, 77 Wash. 
304, 1387 P 611. 

67. Beals v. B’Nai hen aes Cong., 
VEY DiSmith Ne Y-) 16 

68. Porter v. Case, a87 N.C. 629; 
122 SH 483. 

69. Reece v. Haymaker, 164 Pa. 
575, 578, 30 A 404 [aff 25 PittsbLegJ 
NS 74] (“While this may not be con- 
sidered the name of a person, it is 
sufficient to give notice and put all 
on inquiry”). See also Welsh v. Mc- 
Grath, 59 Iowa 519, 10 NW 810, 13 
NW 638 (where the owner who has 
incurred the indebtedness dies before 
the filing of a mechanic’s lien, the 
statement is sufficient, as against the 
heirs, if filed against the estate of 
the owner, no statute requiring that 
the present owner’s name be _ set 
forth). 

70. Riverside Fixture Co. v. Quig- 
ley, 35 Nev. 17, 126 P 545 (where the 
heir named assumed to exercise con- 
trol over the property, and the other 
heirs were minors). 

Naming administrator as owner of 
leasehold see infra § 275. 

71. Hearne v. Victoria Lumber 
Co. 131) Bak 646; 60) S) 22: -Montana 
Lumber, etc., Co. v. Obelisk Min., etc., 
Co., 15 Mont. 20, 37 P 897; Kezartee 
vi Marks, 15 Or. 529, 16 P 407. 

72. Finley’s App., 67 Pa. 453. 

73. Lallevich v. Bartoszewiz, 205 
Mich, 375, 171 NW 351. 

74. Sagmeister v. Foss, 4 Wash. 
320, 39 P 80, 744. 

75. Bolster v. Stocks, 13 Wash. 
460, 48 P 532, 534, 1099; Douthitt v. 
MacCulsky, 11 Wash. 601, 40 P 186; 
oe v. Snoke, 9 Wash. 566, 38 P 

61. 
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[§ 275] bbb. Where Property Has Been Leased, 
Mortgaged, Sold, or Transferred. In case there has 
been a change of ownership, the rule obtaining 
in a majority of jurisdictions is that the person 
to be named as owner is the one who owns the 
- property at the time when the claim of lien is made 
or filed,’® and the claim is sufficient if it names 
such person only.’7 In some jurisdictions, however, 
it is held that the name of the person who owned 
the property at the time when the contract was 
made’® or when the work was commenced’? or 
completed®® is the proper one to be given. 
it is held proper to name the original owner even 
after he has filed a voluntary petition in bank- 
ruptey®! or made an assignment for the benefit of | 
A claim stating the names of both 
the owner when claimant was employed or the con- 
tract was made and the owner when ‘the claim 
is filed,S* without stating at what time title passed 
from the one to the other,** is sufficient. 
of property who has made an executory contract 
of sale remains the owner nevertheless*® 
properly named as owner in the notice of lien,®® 


ereditors.®2 


76. Cal—aAh Louis v. Harwood, 
LAO Cals 500, -74eP “410 Corbett “Vv. 
Chambers, 109 Cal. 178, 41 P 873. 

Colo.—Sprague Inv. Co. v. Mouat 
Lumber, ete., Co., 14 Colo. A. 107, 
60 P 179; Chicago Lumber Co. v. 
Dillon; 135 Colo: As 196, 56 P.989). 

D. C.—lLefler v. Forsberg, 1 App. 
36. 

La.—Robinson-Slagle Lumber Co, 
v. Rudy, 156 La. 174, 100. S296. 


Mass.—Amidon v. Benjamin, 128 
Mass. 534. 
Mich.—Waters v.: Johnson, 134 


Mich. 436, $6 NW 504. . 

N. J.—Derrickson v. Edwards, 29 
N. J. Li 468, 80 AmD 220 [aff 28 N. 
Jee Soe 

Or.—Willamette Steam Mills, etce., 
Co. v., Mekecods) 2% Or.) 2725640 1 P93. 

Wash.—Coliins v. Snoke, 9 Wash. 
566, 38 P 161. 

Wyo.—Davis v. Big Horn Lumber 
Co. 14 Wy0r517,.85- P+ 980. 

[a] Reason for rule.—‘‘We cannot 
Suppose that the law contemplated 
so futile a proceeding as a notice to 
one who has no interest whatever in 
the property, simply because he once 
had an interest therein.” Waters v. 
Pa pees 134 Mich. 436, 439, 96 NW 
504. 

{b] In Minnesota.—(1) L. (1889) 
ce 200 § 8 provides that the statement 
shall set forth “the name of the 
owner or reputed owner, at the time 
of making said statement . - ac- 
cording to the best information then 
had.’ This statute was not, however, 
intended finperatively to require the 
allegation of ownership to relate 
strictly and inflexibly to the time of 
the making of the statement, and a 
lien was not defeated because the 
person named as owner was the one 
who owned the property at the time 
of the making of the contract and the 
furnishing of the materials instead 
of the one who owned it when the 
statement was filed. Finlayson v. 
Biebighauser, 51 Minn. 202, 53 NW 
362. (2) Prior to the adoption of 
this statute it was considered that 
the person to be named as owner was 
the one who was such when the con- 
tract was made or the materials fur- 
nished. Morrison v. Philippi, 385 
Minn. 192, 193, 28 NW 239 (“The affi- 
davit of lien claim in this case 
wholly fails to state that defendant 
was either at the time the materials 
were furnished, or the contract for 
furnishing them made, the owner of, 
or of any estate or interest in, the 
building for the consiruction of 
which they were furnished, or of any 
right, title, or mterest in the land 
upon which the same was erected. 
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jand.% 


Also, 


An owner 


and is 


Its only allegation in either of these 
respects is that the ‘building is situ- 
ated upon a certain lot owned by 
defendant, which cannot mean more 
than that it is owned by him at the 
date of the affidavit. It follows that 
the affidavit is insufficient, under 
Anderson v. Knudsen, 33 Minn. 172, 
22 NW 302; Keller v. Houlihan, 32 
Minn. 48655 200 INWe 7295) Ruse wv. 
Hoover, 28 Minn. 404, 10 NW 473; 
and Clark v. Schatz, 24 Minn. 300’). 

{c] Construction of statement.— 
A statement that a certain person 
was the owner when the work was 
done or the materials furnished .au- 
thorizes the construction that he is 
still the owner. Seattle Lumber Co. 
v. Sweeney, 33 Wash. 691, 74 P 1001. 

77, Ah Louis v. Harwood, 140 Cal. 
500, 74 PB 41. 

78. M. R. Smith Lumber Co. v. 
Russell, 98 Kan. 521, 144 P 819; 
Sherbondy v. Tulsa Boiler, etc., Co., 
99 Okl. 214, 226 P 564. 

{a] The former owner may be 
named as contractor and the pur- 
chaser joined as owner. Sullivan v. 
Johns, 5 Whart. (Pa.) 366. 

79, Fourth Ave. Baptist Church 
v. Schreiner, 88 Pa. 124; Jones v. 
Shawhan, 4 Watts & S. (Pa.) 257; 
Chace v. Pidge, 21 R. I. 70, 41 A 1015; 
Thorn v. Barringer, 73 W. Va. 618, 
81 SE 846, AnnCas1916B 625; Makins 
v. Robinson, 6 Ont. 1. 

Wagner v. Manbeck, 18 Pa. 
471. And see cases infra this 


[a] In New York (1) it has been 
held that “the notice of lien is suffi- 
cient when it recites the name of the 
owner at the time of the making of 
the contract and at the time of com- 
pletion of same, even though after 
completion of the contract, but be- 
fore filing of the lien, the premises 
were sold” and conveyed. Schultz v. 
Teichman Engineering, etc., 

Misc. 357, 368, 140 NYS 429. (2) But 
it has also been held, in a case where 
the property was conveyed during 
the progress of the work, that the 
grantee in possession under an un- 
recorded deed is the ‘owner’ within 
the statute requiring a notice of lien 
to state the name of the owner of 


the property. Wogel) Mere, iGo. yev. 
Montgomery, 133 App. Div. 836, 118 
NYS 10. 

81. Horton v. Queens County 


Mach. Corp., 101 Misc. 31, 166 NYS 
662 [aff 169 NYS 1097 mem]. 

82. Hall v. Thomas, 111 NYS 979 
(where claimant declined to accept 
as benefit of the deed to the trus- 
LEO). 
83. Ah Louis v. Harwood, 140 Cal. 


{8 275 , 


and a notice which does not name him as owner 
is fatally defective,’? or at least is ineffective as 
against his interest.*® 
that a statement naming only the vendee was suf- 
ficient to create a lien on the building owned 
by him,8® although the lien could not affect the 


It has been held, however, 


Mortgaged property. Some courts hold that a 
mortgagee is not an owner in the sense that he 
is required to be named as such in the claim of 
lien;®* but other courts hold that, where the lienor 
files his lien only against the mortgagor as owner, 
he ean assert no claim against the mortgagee.%” 
Where a deed absolute on its face is intended as 
a mortgage, it is held proper to name the grantee 
as owner or reputed owner,®? but it is also held 
proper to name the grantor as owner.®* 

Leased property. 
lien statement to designate a lessee®® or an admin-~ 
istrator of a lessee,®°® as ‘‘owner.’’ 
claim, notice, or affidavit stating only the name 
of the lessee creates no lien on the lessor’s inter- 
est;97 and conversely a notice simply naming the 


It is proper in a mechanics’ 


However, a 


500, 74 P 41; Brown vy. Engle, 75 Pa. 
Super. 592. 

[a] A separate claim was not re- 
quired because of the change of 
ownership or because of mortgages 
executed by the new owner to the 
former owners. Ah Louis y. Har- 
wood, 140 Cal. 500, 74 P 41. 

84. Ah Louis v. Harwood, supra. 


85. See Vendor and Purchaser [39 
Cye 1301]. 
86. Riley v. Watson, 3 Hun (N. 


¥s) 668.46 Bhomns: & CG, 310. 

[a] Sufficient statement.—Where 
the property is in the possession of 
a vendee under a contract of sale, 
a notice stating that the vendee is 
the possessor of the premises and 
occupies under a contract of pur- 
chase with the vendor ‘‘who is the 
Owner ... Subject to said contract” 
is sufficient to reach the vendor’s 


interest. Kealey v. Murray, 15 NYS 
ete Jones vy. Manning, 6 NYS 

87. Packard v. Sugarman, 31 
Misc, 623, 66 NYS 30. 

8&8 Fish v. Anstey Constr. Co., 71 
Misc. 2, 1380 NYS 927. 

89. Kezartee v. Marks, 15 Or. 529, 
16 P 407. 

90. Kezartee v. Marks, supra. 

91. Bradshaw v. Saucerman, 18 


B. C. 41, 9 DomLR 439, 23 WestLR 
33, 3 WestWkly 761. 

Naming of mortgagees and encum- 
brancers generally see supra § 258. 

92. Pennsylvania Steel Co. v. Title 
Guarantee, ete., Co., 50 Misc. 51, 100 
NYS 299 [aff 120 App. Div. 879 mem, 
105 NYS 1135 mem]. 

93. Harrington vy. Miller, 4 Wash. 
808, 31 P 325. 

94. Kerrigan v. Fielding, 47 App. 
Div. 246, 62 NYS 115. 

{a] Filing ineffective second claim. 
—When a grantor of mortgaged prop- 
erty conveyed it to a judgment crea@- 
itor by deed absolute on its face, but 
in fact a mortgage, the fact that a 
claimant, after having filed a lien in 
which the grantor was named as 
owner, filed a second lien on the prop- 
erty, styling the grantee in such 
deed as owner, did not impair his 
sy ee Bi be lien. Kerrigan 
Vv. ielding, pp. Div.) 2/46 2 
NYS 115. fy ee 

95. Geppelt v. Middle West Stone 
Co., 90 Kan. 539, 185 P 573. ; 

96. Lavergne v. Hvans Bros. 
Constr. Co., 166 Ala. 289, 52 S 318. 

97. Provost v. Shirk, 223 Tl. 468, 
79 NE 178; De Klyn vy. Gould, 165 N. 
Y. 282, 59 NE 95, 80 AmSR 719 [aff 
34 App. Div. 436, 54 NYS 345]; 
Hankinson y. Riker, 10 Misc. 185, 30 
NYS 1040 [rev on other grounds 152 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number 
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lessor as owner, possessor, and occupant creates no 
lien on the estate of the lessee.% 

[§ 276] (cc) Form of Statement. The lien paper 
must clearly and explicitly show who is the owner 
of the property.°® It is not sufficient that the 
name of the owner appears in the lien paper in- 
cidentally,t or as part of the deseription of the 
property,” or as part of the caption, address, or 
title;? but that he is the owner of the property 
sought to be charged must appear in the body of 
the paper* as an independent matter, either di- 
rectly or by necessary inference.6 However, a sub- 
stantial compliance with the statute in this respect 
is all that is required;* and, if upon considering 
the entire lien it can be ascertained with reason- 
able certainty who the owner is, it will be suffi- 
cient. Where it is necessarily to be implied from 
the language used in the len paper that a certain 
person named therein is the owner of the prop- 
erty, this is sufficient, although it is not stated in 
positive and direct terms that such is the case.® 
It is not necessary to state in so many words that 
a lien is claimed against the interest of any par- 
ticular person or owner ;?° but the statutory require- 
ments are satisfied when the name of the person 
N. Y. 20, 46 NE 292]; Gordon v. Deal, | 404, 10 NW 473. 


2387Or, 153; 31 _P-287, ae 
[a] A statute (1) providing that 


MECHANICS’ LIENS 


Couter v. Farrington, 46 Minn. 
336, 48 NW 1134; Gordon v. Deal, 23 


[40 C.3.] 229 


against whose interest the lien is claimed is given 
together with a statement of the facts subjecting 
his interest to the lien.1! An allegation in a 
mechanie’s lien claim that a married woman is the 
owner of a building will not be extended to the 
ground on which it is erected,'? although as against 
a person sui juris an averment that the building 
belonged to a named person may be considered as 
an averment that the land also belonged to such 
person, in the absence of any evidence tending to 
show that the owner of the building was not also the 
owner of the land.t? A simple statement that the 
premises are the premises of the person named is a 
sufficient averment of ownership.14 

Alternative or conjunctive statements. Where 
the statute requires a statement of the name of 
the owner or reputed owner, it is sufficient to desig- 
nate a particular person in the conjunctive as owner 
and reputed owner,'® or in the alternative as owner 
or reputed owner.'® The naming of two persons in 
the alternative as owner has been upheld.*? 

[§ 277] (dd) Omissions, Errors, and Mistakes. As 
a general proposition, the ownership of the prop- 
erty sought to be charged must be truly stated.18 
However, the statutory requirement is satisfied by 


10. Ross v. Simon, 16 Daly 159, 
NYS oT 5386, 10 NYS 742 [rev 8 


the failure to state in the notice of 
lien the name of the true owner, 
lessee, general assignee, or person 
in possession, against whose interest 
a lien is claimed, shall not impair the 
validity of such lien, refers to an 
unsuccessful attempt to designate 
such person (see infra § 277), (2) 
and does not authorize the lienor to 
name the lessee as the true person 
against whose interest he claims a 
lien and afterward proceed against 
the lessor against whose interest he 
did not intend to file notice of a 
claim (De Klyn v. Gould, 165 N. Y. 
282, 59 NE 95, 80 AmSR 719 [aff 34 
App. Div. 436, 54 NYS 345]; Grippin 
v. Weed, 22 App. Div. 593, 48 NYS 
112 [aff 165 N. Y. 612 mem, 59 NE 
1123 mem]). 

98. Jones v. Manning, 6 NYS 338; 
Carey v. Wintersteen, 60 Pa. 395. 

99. Colo.Sprague Inv. Co. v. 
Mouat Lumber, etc., Co., 14 Colo. A. 
LOO 0m elon 

Ida. —White v. Mullins, 3 Ida. 434, 
Shee eS Oe 

Md.—Reindollar v. Flickinger, 59 


Mad. 469. 
j Pa.—Scott v. Senderling, 7 LegInt 

2. 

W. Va.—Mayes v. Ruffners, 8 W. 
Va. 384. 

[a] Statements held sufficient.— 
Russ Lumber, etc., Co. v. Garrettson, 
Si Cal, 589, 25... P 747; West. Coast 
Lumber Co. v. Newkirk, 80 Cal. 275, 
Harmon vy. Ashmead, 68 
Sik, Ey, boo  ELOODeL ry. Flood, 
54 Cal. 218; Deatherage v. Woods, 37 
Kan. 59, 14 P 474; Ogden v. Alexan- 
der, 140 N. Y. 356, 35 NE 6388 [aff 63 
a Eek ah ey yee! Be NYS 641]; Kealey v. 
Murray, 15 NYS 403; Curtis v. Ses- 
tanovich, 26 Or. 107, 37 P 67; Collins 
v. Snoke, 9 Wash. 566, 38 P 161; 
Mayes v. Ruffners, 8 W. Va. 384. 

[b] Insufficient statement. — An 
affidavit verifying an account filed as 
the basis of a mechanic’s lien which 
alleged that at defendant’s request 
he delivered to defendant, for the 
repairing, etc., ‘of his mill at C., in 
the county of P., and state of Min- 
nesota, which mill is situate on lands 
in said county of P., described as 
lots 1, 2, 3, and 4, in block 388, town 
site of Gi »’ certain mill supplies, was 
too loose, indefinite, and ambiguous 
as respects the ownership of the 
property sought to be subjected to 
the lien to satisfy the requirements 
of the statute, and hence was fatally 
defective. Rugg v. Hoover, 28 Minn. 


Ori 53,7 85 PB 28T. 

2. Gordon v. Deal, supra. 

3. Cal.—West Coast Lumber Co. v. 
Newkirk, 80 Cal. 275, 22-P 231; Dia- 
mond Match Co. v. Sanitary Fruit Co; 
(A.) 2384 P 322. 

Colo.—Sprague Inv. Co. v. Mouat 
Lumber, etc., Co., 14 Colo. A. 107, 60 
ie alas. 

D. C.—Fidelity Storage Corp. v. 
Trussed Concrete Steel Co., 35 App. 
1, 20 AnnCas 1157. 

Ida.—White vy. Mullins, 3 Ida. 434, 


31g P- 8012 
Kan.—Blattner v. Wadleigh, 48 
Kan. 290, 29 P 165; Newman v. 


Brown, 27 Kan. 117. 
Md.—Reindollar vy. Flickinger, 59 
Md. 469 a 


Mass.—Amidon v. 
Mass. 534. 

Nev.—Malter v. Falcon Min. Co., 
18 Nev. 209, 2 P 50. 
Sandford, 53 


N. Y.—McElwee v. 
HowPr 89.: 

Or.—Gordon y. Deal, 23 Or. 153, 31 
P 287. 
Foss, uy 


Wash.—Sagmeister v. 
Wash. 320, 30 P 80, 744. 

W. Va.—Mayes v. Ruffners, 8 W. 
Va. 384. 

4. See cases supra note 3. 

5. Gordon v. Deal, 23 Or. 1538, 23 
P 287 [dist Kezartee v. Marks, 15 Or. 
529° 16 BP). 4071. 

6 Gordon v. Deal, 23 Or. 153, 31 
P 287. 

7. U. S. Blowpipe Co. v. Spencer, 
61 W. Va. 191, 56 SE 345. 

[a] Averment of information.— 
Where it is stated that claimant is 
informed that a person named was 
the owner of the premises, and it 
appears that such person is in fact 
the owner, the notice is sufficient, al- 
though the averment is not stated to 
be in accordance with the “best’’ 
information possessed, as required 
by the statute. Hurlbert v. New Ulm 
Eee Pca OPES 47 Minn. 81, 49 NW 
521. 

8. U. S. Blowpipe es v. Spencer, 
61 W. Va. 191, 56 SE 345. 

[a] Papers to be considered.—In 
ascertaining whether the requirement 
in respect to designating the owner 
of the property has been complied 
with the account proper and the 
sworn statement annexed _ thereto 
may be read together. U. S. Blow- 
pipe Co. v. Spencer, 40 W. Va. 698, 
21 SE 769. 

9. Curtis v. Sestanovich, 26 Or. 
107,34 9P. 6%; 


Benjamin, 


5 ae of lien generally see supra 

Bescription of interest or estate 
see infra § 278. 

li. Ross v. Simon, 16 Daly 159, 
SMENGES o's 6. 0 NYS 742 [rev 8 
NYS .2]; 

12. Shannon v. Shultz, 87 Pa. 481. 

Claim against married woman 
generally see supra § 244. 

13. Patrick v. Smith, 120 Mass. 
510. And see Shannon v. Shultz, 87 
Pa. 481 (recognizing the rule). 

14. Ford v. Wilson, 85 Ga. 109, 
11 SE 559; Morrison, etc., Co. v. Wil- 
eee 17 Utah 306, 53 P 832, 70 AmSR 

[a] Frivolous objection.—An ob- 
jection that the claim states that a 
certain person is the owner of the 
“premises,” instead of the “building,” 
is frivolous. Corbett v. Chambers, 
109 Cal. 178, 41 P 873. 

15. Arata v. Tellurium Great 
Southern Min. Co., 65 Cal. 340, 4 P 
195; Kelly vu Lemberger, 5 Cal. Un- 
rep. Cas. 433, 46 P 8; Lowell Hard- 
ware Co. v. ‘May, 59 Colo. 475, 478, 
149 P 831 [quot Cyc]. 

[a] Proect that such person was 
the reputed owner only does not im- 
pair the lien. Kelly v. Lemberger, 
5 Cal. Unrep. Cas. 433, 46 P 8. 

16. Cal.—Corbett v. Chambers, 109 
Calsil7s 41 Pss73e 

Hardware Co. 


Colo.— Lowell We 
475, 478, 149 P 881 


May, 59 Colo. 
Cquot Cyc]. 

N. M.—tord v. Springer Land As- 
Soci, SaN, M. 375,241 P8541 “aft ei6s 
U. Ss. Syn BS yy peated sct 170, 42 L. ed. 562]; 
we v. "Marshall, 6 N. M. 194; Zi P 


Pa.—Harker v. Conrad, 12 Serge. & 
R. 301, 14 AmD 691. 

Wash.—Dearborn Fdy. Co. v. Au- 
gustine, 5 Wash. 67, 31 P 327. 

17. Abelman v. Myer, 122 App. 
Div. 470, 106 NYS 978. 

Filing two or more claims where 
P07 of owner is uncertain see supra 

18. _Conter v. Farrington, 46 Minn. 
336, 48 NW 1134. 

[a] Ownership of all or part of 
lot.—(1) Where it was stated that J 
owned the south half and M the 
north half of the lot and that J 
made the contract on behalf of him- 
self and M, when in fact J owned 
the whole lot, the statement was in- 
sufficient. Conter v. Farrington, 46 
Minn. 336, 48 NW 1134. (2) When 
two portions of the same lot have 


230 [40 C.J.] 


substantial aceuracy,!® and the courts have been 
liberal in sustaining the lien where the owner has 
been incorrectly designated but no one has been 
misled.2° The lien is not defeated by a mistake in 
the name of the owner,?! or even by an honest 
mistake in naming the wrong person as the owner, 


believing him to be such.?? So 


has in good faith named a particular person as 
reputed owner, under a statute allowing this, the 
lien is not lost if it turns out that another person 
is the real owner,?? and a fortiori the lien is 
not defeated by naming the real owner as reputed 
At least where there is no dispute as to 
the identity of the person named,”® a claim or state- 
ment is not rendered fatally defective by a mistake 
in,2* or the omission of,?? the initial letter of the 
owner’s name, or by the use of the initial letter of 
his christian name instead of the full name,”* or by 
a statement of the surname alone, with the addi- 
tional statement that the christian name is un- 
So also a slight error in 


owner.** 


known to claimant.?° 


been sold by separate contracts to 
two purchasers, and buildings have 
been erected thereon, a person fur- 
nishing materials for such buildings 
must, in the statement of claim 
which he registers, indicate the por- 
tion of the land which belongs to 
each purchaser, and his registration 
will be without effect if he describes 
the whole lot as being the property 
of the two purchasers. Paquette v. 


Mayer, 18 Que. Super. 563. 

19. Milwaukee Bldg. Supply Co. v. 
Illinois Surety Co., 163 Wis. 48, 157 
NW 545. 

20. Iowa.—Bissell. v. Lewis, 56 
Towa-231,.9 NW (17T. 

Mass.—Getchell v. Moran, 124 
Mass. 404. 

Mo—Stone ‘v. Taylor 72 Wot VA. 
482; Steinmann v. Strimple, 29 Mo. 
A. 478. 

Mont.—-Richards v. Lewisohn, 19 
Mont. 128, 47 P 645. 

N. Y.—Leiegne v. Schwarzler, 10 


Daly 547, 67 HowPr 130. 
Oh.—Lapham vy. Spink, 24 Oh. Cir. 
CEN S39348; 
Pa.—Seelar v. East End Mantel, 
ete: Con b8" Pa. Super, 119, 
Tex.—Whiteselle v. Texas Loan 
Agency, (Civ. A.) 27 SW 309. 
Wash.—McHugh v. Slack, 11 Wash. 
370, 39 P 674. 
iN KORE 


21. Cal.—Lucas v. Gobbi, 
A. 1648, 1038) P 157. 
Ky.—Mivelaz v. Johnson, 124 Ky. 


251, 98 SW 1020, 30 KyL 389, 124 
AmSR 398, 14 AnnCas 688. 
Mass.—Getchell v. Moran, 124 
Mass. 404. 
Mo.—Knapp Bros. Mfg. Co. v 


Kansas City Stock Yards Co., 168 
Mo. A. 146, 152 SW 119. 

N. Y.—Schmalz v. Mead, 125 N. Y. 
188, 26 NE 259 [aff 15° Daly 228; 4 
NYS 614]; Marsh v. Lemon Thomson 
Realty Corp., 174 App. Div. 218, 160 
NYS 138. 

Pa.—Hays v. Tryon, 2 Miles 208. 

22. Cal.—Santa Cruz Rock-Pave- 
ment Co. v. Lyons, 133 Cal. 114, 65 
1D Bie): 

Mass.—McPhee vy. Litchfield, 145 
Mass. 565, 14 NE 923, 1 AmSR 482, 

Wash.—Hopkins v. Jamieson-Dixon 
Mill Co., 11 Wash. 308, 39 P 815. 

Man.—Polson v. Thomson, 26 Man. 
410, 29 DomLR 395, 34 WestLR 745, 
10 WestWkly 865. 

Sask.—Nobbs v. Canadian Pac, R. 
Co., 27 WestLR 664, 6 WestWkiy 


759% 3 

[a] Naming the contractor as 
owner by mistake, or under belief 
that he is the owner, is not fatal 
where no prejudice has resulted, 
Barrington y. Martin, 16 Ont. L. 635, 
12 OntWR 324; Nobbs v. Canadian 
Pac. R. Co., (Sask.) 27 WestLR 664, 
6 WestWkly 759. 


For later cases, developments and 
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where claimant 


owner.°# 
fatal].3° 


23. Ah Louis v. Harwood, 140 
Cal. 500, 74 P 41; Bryan v. Abbott, 
13d, Calwme222) 163) PP) 863s tCorbettiins 
Chambers, 109 Cal. 178, 41 P 873. 

24. Bryan vy. Abbott, 131 Cal. 222, 
63 P 363; Santa Cruz Rock Pavement 
Co. Vv. luyons, 117 Cal; 212, 483 P 1097; 
59 AmSR 174; Corbett v. Chambers, 
109'* Cal, 178) 44) PP 873; Palmer v- 
Lavigne, 104 Cal. 30, 37 P 775; Kelly 
v7. Lemberger, 5 Cal. Unrep. Cas. 433, 
46 P 8; Allen v. Rowe, 19 Or. 188, 23 


Pago 

25. Syfrit’v: Gause, 31 Del. 146, 
TA AS TSO. : 

26. Syfrit v. Gause, supra. 


27. Knabb’s App., 
AmD 472. 

235 Enekseyvs 
332, 155 NW 359. 


10 Pa. 186, 51 


189 Mich. 

29. Richards  v. 19 
Mont. 128, 47 P 645. 

30. Mich.—International Mill, etc., 
Co. v. Kensington Heights Homes Co., 
ae ae 178, 184, 188 NW 793 [cit 

ye]. 

Tex.—Whiteselle v. Texas Loan 
Agency, (Civ. A.) 27 SW 309. 

Wash.—Installment Bldg., etc., Co. 
aie? they 22. 1 Wash, 467, 25 P 
29 


W. Va.—Grafton Grocery Co. v. 
Grafton Home Brewing Co., 60 W. 
Va. 281, 54 SE 349. ; 

Alta.—Revelstoke Saw Mill Co. v. 
Alberta Bottle Co., 21 DomLR 779, 
30 WestLR 312, 7 WestWkly 1002 
[app dism 9 Alta. L. 155]. 

[a] Applications of rule.—(1) An 
affidavit for a mechanic’s lien, in 
terms against the “Navarro County 
Fair Association” is sufficient to es- 
tablish a lien against the “Navarre 
Fair Association.’’ Whiteselle vy. 
Texas Loan Agency, (Tex. Civ. A.) 
20 SSW S09) (2) A lien recorded 
against the “Home Brewing Com- 
pany,” whereas the full name was the 
“Home Brewing Company of Graf- 
ton,’ was sufficient. Grafton Grocery 
Co. v. Home Brewing Co., 60 W. Va. 
281, 54 SE 349. (3) In a case where, 
in the notice of claim of lien, the 
corporation was described as ‘In- 
stallment Building and Loan Asso- 
ciation,” whereas in fact its true 
name was “Installment Building and 
Loan Company,” the court said: 
“We do not think that the variance 
was material. The corporation itself 
was making the improvement and 
would not have been misled by the 
slight error in stating its name. The 
case might be different if the prop- 
erty of the cornoration was sought 
to be charged for an improvement 
for which it had not contracted,” 
Installment Bldg., ete., Co. v. Went- 
worth, 1 Wash. 467, 469, 25 P 298, 

3]. Milwaukee Bldg. Supply Co. v. 
Illinois Surety Co., 163 Wis. 48, 157 


Finbarg, 


Lewisohn, 


sie 


En On 


[§ 277 


stating the name of a corporation which is the 
owner will not defeat the lien where the effect is 
not to mislead ;*° and even naming another corpora- 
tion than the one sought to be charged is not fatal 
where the two are so closely connected as to be 
substantially the same company.* 
or statement which names the true owner or owners 
is not rendered invalid by the fact that it also 
names as owner another person who has no inter- 
est in the property.*? 4 
claimant knows the true owner and yet gives a 
wrong name in the statement, the lien is defeated ;** 
and it has been held that, where claimant positively 
but mistakenly states in his claim that a certain 
person is the owner, he can excuse the mistake only 
by showing that it is justly chargeable to the true 
Naming claimant himself as owner is 
Statutes providing that an error in the 
notice or statement as to the name of the owner 
shall not affect the existence of the lien®® refer 
to an unsuccessful attempt to state the name of the 


A claim, notice, 


On the other hand, where 


NW 545. 

32. McClain v. Hutton, 131 Cal. 
61, P 273, 63 P 182, 622; Kelly v. 
Lemberger, 5 Cal. Unrep. Cas. 433, 
46 P 8; Church E. Gates & Co., Inc. 
v. National Fair, etc. Assoc., 225 
N. Y. 142, 121 NE 741 [mod 172 App. 
Div. 581, 158 NYS 1070]; Hauptman 
v. Catlin, 20 N. Y. 247; Whiteselle v. 
Texas Loan Agency, (Tex. Civ. A.) 
27 SW 309; Ellis-Mylorie Lumber Co. 
v. Bratt. 119 Wash. 142, 205 P 398. 

[a] TIllustrations.—(1) A claim of 
lien upon the separate property of a 
married woman, giving the names of 
the husband and wife as “the names 
of the owners and reputed owners of 
the said premises,” is not void upon 
the ground that the husband had no 
interest in the property. McClain v. 
Hutton; 131 Cal 132 et Ps e73 ees. & 
182, 622. (2) A claim of lien which 
states the owners of the property as 
an individual and his wife and a 


hospital is sufficient, although the 
corporation is the sole owner, the 
individuals having conveyed the 


property to it. 


Ellis-Mylroie Lumber 
Covtva.eratt, 


119 Wash. 142, 205 P 
398. 


33. Amidon y. Benjamin, 128 
gee 534; Kelly v. Laws, 109 Mass. 

34. Lacy v. Piatt Power, etc., Co., 
157 Mich. 544, 122 NW 112, 133 AmSR 
360; Waters v. Johnson, 134 Mich, 
436, 96 NW 504. : 

[a] Fraud.—Where plaintiff's no- 
tice of mechanic’s lien named defend- 
ant M as owner, his complaint al- 
leged that M was owner and for the 
purpose of defrauding plaintiff M 
had taken title in the name of an- 
other, but his proof failed to estab- 
lish fraud, the notice could not 
support a lien, as if there was no 
fraud and M did not in fact own 
the premises, the notice of lien did 
not mention the name of the owner. 
Curtis Bros. Lumber Co. vy. Madan- 
sky, 141 App. Div. 883, 126 NYS 442, 

35. Diamond Match Co. v. Sani- 
tany) Fruit, ‘Cou (Cally A.) 234 se 3225 
goretate Tuber Co. v. Magill- 

evin umbing, etc., Co., 
ey ae 144, 2 Oe ODE 

6. ughes v. Torgerson, 96 Ala. 
346, 11 S 209, 38 AmSR LOD, 6 RA 


600; Finlayson vy. Biebighauser, 51 
Minn. 202, 58 NW 362: Church E. 
Gates & Co., Inc. y. National Fair, 


ete; ASSOC, 225 IN. yn 142, 121 NE 


741 [mod 172 App. Div. 581, 158 NYS 
1070]; De Klyn vy. Gould, 165 N. Y. 
282, 59 NE 95, 80 AmSR 719 [aff 34 
App. Div. 486, 54 NYS 345]; Schmalz 
v. Mead, 125 N. Y. 188, 26 NB 2513 
Abelman v. Myer, 122 App. Div. 470, 
106 NYS 978; Steeves v. Sinclair, 56 
App. Div. 448, 67 NYS 776 {aff 171 
N. Y. 676 mem, 64 NE 1125 mem]; 


changes in the law see cumulative Annotations, Same title, page and note number 


oe coaipaneimenamall a yea ee 
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true owner,** and not to a case where no attempt 
is made to name the persons against whose inter- 
Under such statutes the 
validity of the lien is preserved where the person 
- named as owner has some title or interest, although 
a lesser estate than that of the fee,°° but not where 
he has no interest;#° in the latter case the lien 
cannot be extended against the person who is the 
true owner and who has not been named in the 


ests a lien is claimed.*® 


notice.*+ 


[§ 278] bb. Estate or Interest of Owner. 
rule it is not necessary that the claim should set 
forth the nature and extent of the owner’s estate 
However, a few 
statutes expressly require that the claim or notice 
shall state the interest of the owner as far as 
known to the lenor,*? or whether the lien is claimed 


or interest in the property.* 


against the fee itself or a lesser 


est,*4 and apart from express statutory require- 
ment it has been held that, where the claim is 


against a lesser interest than the 


Gass v. Souther, 46 App. Div. 256, 
61 NYS 305 [aff 167 N. Y. 604 mem, 
60 NE 1111 mem]; Grippin v. Weed, 
22 App. Div. 593, 48 NYS 112 [aff 
165 N. Y. 612 mem, 59 NE 1123 mem]; 
Hankinson y. Riker, 10 Misc. 185, 
30 NYS 1040 [rev on other grounds, 
152 N. Y. 20, 46 NE 292]; Walkam v. 
Henry; 7 Mise. 532,27. NYS—997; 
Spruck v. McRoberts, 19 NYS 128 
[rev on other grounds 139 N. Y. 193, 
Haake 896]; Dennis v. Walsh, 16 NYS 

37. 'De Klyn v. Gould, 165 N. Y. 
282, 59 NE 95, 80 AmSR 719 [aff 34 
App. Div. 436, 54 NYS 345]. 

38. De Klyn v. Gould, supra. 

39. Strauchen v. Pace, 195 N. Y. 
167, 88 NE 51. 

40. Church E. Gates & Cov Ines, 
National Fair, etc., Assoc., 225 N. Y. 
142, 121 NE 741 [mod 172 App. Div. 
581, 158 NYS 1070]. 

41. Strauchen v. Pace, 195 N. Y. 


167, 88 NE 51. 

42. Lavergne v. Evans’ Bros. 
Constr. Co., 166 Ala. 289, 52 S 318; 
Cornell v. Matthews, 27 N. J. L. 522; 


Cox v. Flanagan, (N. J. Ch.) 2 A 33; 
Gillespie v. Remington, 66 Tex. 108, 
18 SW 3388. 

43. Church E. Gates & Co., Ine. v. 
National Fair, etc., Assoc., 225 N. Y. 
142, 121 NE 741 [mod 172 App. Div. 
581, 158 NYS 1070]. 

44. Maddocks v. McGann, 12 Pa. 
Dist.-701. 

‘[a] Formex statutes did not con- 
tain this requirement. Thomas v. 
Smith, 42 Pa. 68. 

45. Scratch vy. Anderson, 2 Alta. 
L. 109 [app dism 11 Alta. L. 55, 33 
DomLR 620, 16 WestLR 145, [1917] 
1 WestWkly 1340 (app dism 44 Can. 
S. C. 86)]; High River Trading Co. 
v. Anderson, (Alta.) 10 WestLR 126. 

46. Scratch v. Anderson, 2 Alta. 
L. 109 [app dism 11 Alta. L. 55, 33 
DomLR 620, 16 WestLR 145, [1917] 
1 WestWkly 1340 (app dism 44 Can. 
S. C. 86)]; High River Trading Co. 
vy. Anderson, (Alta.) 10 WestLR 126. 

{a] Mistake as to nature of title. 
—As against the owner of the prop- 
erty, a lien notice sufficiently alleges 
the ownership, although it errone- 
ously states that the equitable title 
only is in him, and the legal title is 
in another. McHugh vy. Slack, 11 
Wash, 370, 39 P 674. 

47. Name of contractor see infra 


'§§ 285, 286. 
48. 


"Russell v. Hayner, 130 Fed. 90, 
64 CCA 424; Lapham v. Ransford, 27 
Oh. Cir. Ct. 80; Fenner v. Real Est. 
Trust’ Co,013 Ba. Dist. 47,029) Pa.'Co. 
329. Contra Wagner v. Manbeck, 18 
Pa. Co. 471. 

{a] In Wisconsin a subcontrac- 
tor’s lien claim must show with 
whom the original contract was 
made, and that such person had an 
interest in the premises. Bertheolet 


MECHANICS’ LIENS 


lien invalid.*® 


rials furnished 


[40 ©. J5.] 231 


the property, that interest should be described,* 
although an irregularity in this respect which does 
not prejudice anyone does not render the claim of 


[§ 279] (8) Contract or Consent*7—(a) Agree- 
ment or Consent of Owner. 
required that the lien notice, claim, or statement 
should show that the work was done or the mate- 


In some states it is 


pursuant to a contract with or 


with the consent of the owner of the property or 


As a 


estate or inter- 


whole estate in 


v. Parker, 43 Wis. 551. 

{[b] In Pennsylvania, under the 
act of 1845, a reference to a special 
contract in a mechanic’s claim was 
Be a pert O’Brien v. Logan, 9 

a 

{[c] “In the absence of any allega- 
tion in the lien that the contract was 
made with the owner it is conclusive 
that it was made with the contractor 
and that the claimant is a sub-con- 
eee Dunn y. Cutter, 20 Pa. Co. 

{ad] Assumption of contract.—The 
requirement that a contractor filing 
a claim for mechanie’s lien must in 
his affidavit allege a contract with 
the owner is sufficiently complied 
with by an allegation that the con- 
tract had been transferred to, and 
assumed by, defendant, the owner. 
International Mi&ll, ete., Co. v. Ken- 
Sington Heights Homes Co., 215 
Mich. 178, 183 NW 793. 

{e] Authority of trustee to con- 
tract.—(1) A claim filed against 
property held by a trustee is fatally 
defective where it sets forth no con- 
tract made by authority of the court 
or of any power contained in a deed 
or will, and contains no allegation of 
the right of the trustee to subject 
the trust property to a lien. Fenner 
v. Real Est. Trust Co., 13 Pa. Dist. 
47; 129. Pa. Co. 329. (2) However, 
where it is averred, and not denied, 
that trustees under a_ deed , had 
authority to make an improvement 
and thereby charge the estate with 
a lien for the cost and expense 
thereof, it is not necessary to set 
forth in the lien that the work was 
done and materials furnished under 
authority contained in the deed. 
Seelar v. East End Mantel, etc., Co., 
58 Pa. Super. 119. 

[f{] A statement showing a con- 
tract with a firm, the members of 
which are the owners of the prop- 
erty, sufficiently shows a contract 
with the owners of the property. 
Eau Claire-St. Louis Lumber Co. vy. 
Roeder, 81 Mo. A. 337. 

[g] Contract with one of several 
owners.—‘‘Where one has contracted 
with an owner of land,—that is, with 
any one having an interest therein,— 
to furnish labor or materials for an 
improvement thereon, if his claim for 
lien filed in the clerk’s office states 
the name of the owner contracted 
with and a description of the prop- 
erty sought to be charged, it will be 
sufficient to reach the interests of all 
owners who were acting together in 
the making of the improvement and 
have thereby made their interests 
subject to the mechanic’s lien.” Sorg 
v. Crandall, 233 Ill. 79, 84, 84 NE 
181. 

[h] Person in possession.—W here 
a statement for a lien alleges that 
the work was done under a contract 


of the interest sought to be charged;** but in other 
states this is not “necessary,!? and when made it 
will be treated aS mere surplusage,®°° the existence 
of any contract or consent of the owner such as 
will render his land subject to the lien being con- 
sidered a matter of pleading and proof at the trial.** 

Where the owner is a married woman,°? it is 
necessary, in some jurisdictions, that the claim shall 
show that the work or material was done or fur- 
nished at her instance and request,°* on her con- 


with a person in possession of the 
premises, it creates no lien against 
the owners, and an allegation in the 
petition that the person in posses- 
sion was agent for the owners, so as 
to make the contract that of the own- 
ers, is insufficient for that purpose. 
Filberl v. Davis, 4 Oh. Dec. (Reprint) 
496, 2 ClevLRep 265. 

49. Cal.—Jewell v. McKay, 82 Cal. 
144; 23 P 139; 

Me.—Maxim y. Thibault, 124 Me. 
201, 126 A 869. 

Nebr.— Way v. Cameron, 94 Nebr. 
hee 144 NW 172. 

. Y.—Burkitt v. Harper, 79 N. Y. 
eqs Hauptman vy. Catlin, 20 N. Y. 
247 [aff 3 E. D. Smith 666, 4 AbbPr 
472]; Schwartz & Co., Inc. v. Aimwell 
Co., Ine., 204 App. Div. 769, 198 NYS 
838 (stating law of Be ae Sh: 

Or.—Osborn vy. Logus, 28 Or. 302, 
3% PB 456, 38 -P) 190; ob Bi :997 fiexpl 
Willamette Steam Mills, etc., Co. v. 
McLeod, 27 Or. 272, 40 P 93; Curtis 
v. Sestanovich, 26 Or. 107, 37 P 67;,. 
Rankin v. Malarkey, 23 Or. 593, 32 P 
620, 34 P 816 (dist Cross v. Tschar- 
nig, 27 Or. 49, 39 B540)]. 

[a]. In Minnesota and Washington 

(1) it was formerly required that the 
statement should show that the work 
was done or the materials furnished 
by virtue of a contract with the 
owner or atehis instance (Merriman 
v. Bartlett, 34 Minn. 524, 26 NW 728; 
Anderson v. Knudsen, 33 Minn. 172, 
22 NW 302; Keller v. Houlihan, 32 
Minn. 486, 21 NW _ 729; 
Hoover, 28 Minn. 404, 1 5 
O’Neil v. St. Olaf’s School, 26 Minn. 
329, 4 NW 47; Clark v. Schatz, 24 
Minn. 300; Sautter v. McDonald, 12 
Wash. 27, 40 P 418; Collins v. Snoke, 
9 Wash. 566, 38 P 161; Fairhaven 
Land Co. v. Jordan, 5 Wash. 729, 32 
P 729; Heald v. Hodder, 5 Wash. 677, 
32 P 728; Tacoma Lumber, etc., Co. 
v.. Wilson, 3 Wash. .786, .29) P 98293 
Warren v. Quade, 3 Wash. 750, 29 P 
827); (2) but this requirement was 
dispensed with in Minnesota by L. 
(1889) c 200 (Hurlbert v. New Ulm 
Basket-Works, 47 Minn. 81, 49 NW 
521); (8) and in Washington by L. 
(1893) p 34 § 5, Ballinger St. (Wash. 
1897) § 5904 (Seattle Lumber Co. v. 
Sweeney, 33 Wash. 691, 74 P 1001). 

50. Way v. Cameron, 94 Nebr. 708, 
144 NW 172. 

51. Davies-Henderson Lumber Co. 
v. Gottschalk, 81 Cal. 641, 22 P 860; 
Burkitt v. Harper, 79 N. Y. 278; Os- 
born v. Logus, 28 Or. 302, 37 P 456, 
30, ho On 4ank 99K. 

Pleading and proof of contract see 
infra §§ 583-585, 646, 668, 681. 

52. Claim against married woman 
generally see supra § 244. 

53. Wolfe v. Oxnard, -152 Pa. 623, 
25 A 806; Lloyd v. Hibbs, 81 Pa. 306. 

fa] A statement that materials 
were furnished “at the request” of a 


232 [40 C.J.] 


tract,°4 or by her authority and with her consent.?° 
Merely naming the husband as contractor 1s not 
Under the statutes of other jurisdic- 
tions, it is not necessary, where a husband or wife 
has contracted for improvements on the property 
of the other spouse, to recite that facet in the len 


sufficient.°° 


statement.°* 


[§ 280] (b) Terms, Conditions, and Description of 
Contract®s—aa. Necessity. With some variations In 
particular jurisdictions,°® some statutes require the 
lien claim to state the terms, time given, and con- 
ditions of claimant’s contract with the owner or 
the contractor, as the ease may be.°° Le. 
quirement applies only to terms and conditions ex- 
pressly agreed upon;*! it does not apply to matters 
not agreed upon,®? or to a promise or agreement 


married woman shows her knowledge 
and assent, or direction. Duck Vv. 
O’Rourke, 19 WklyNC (Pa.) 497. _ 

[b] That the work or materials 
were in fact furnished on her order 
is immaterial, if this fact is not.made 
to appear in the lien claim. Lloyd 
v. Hibbs, 81 Pa. 306; Dearie v. Mar- 
tin, 78 Pa. 55; Finley’s App., 67 Pa. 
453. 

54. Lloyd yv. Hibbs, 81 Pa. 306. 
Compare Shannon vy. Broadbent, 2 Pa. 
Dist. 220 (where the court, without 
discussion, discharged a rule _ to 
strike off the claim on the ground 
that it did not aver that the ma- 
terials were furnished and supplied 
upon any contract made with the 
owner, a married woman). 

[a] Language held to raise legal 
implication of contract on part of 
married woman. Flinn vy. Graff, 2 
Ran Cowsd33. 

[b] Claim held invalid.—A_ lien 
against the property of a married 
woman filed against husband and 
wife, but not stating that the wife 
contracted the debt, or that the hus- 
band was the contractor for. the 
building, is invalid, and should be 
stricken off on motion. Ward iv. 
iBlaieks fae ina. Gea) e342. 

55. Wolfe v. Oxnard, 152 Pa. 623, 
25 A 806; Dearie v. Martin, 78 Pa. 
55. Compare Shannon y. Broadbent, 
2 Pa. Dist. 220 (declining, without 
discussion, to strike off a claim on 
the ground, among others, that the 
claim did not aver authority or con- 
sent), 

56. Wolfe v. Oxnard, 152 Pa. 623, 
25 A 806; Dearie v. Martin, 78 Pa. 
55; Ward v. Black, 7 Phila. (Pa.) 342. 

[a] A claim setting forth a joint 
contract by a husband and wife to 
charge her real estate will be stricken 
one Davis v. Narey, 2 LegRec (Pa.) 

57. Hardman Lumber Co. ve 
Blanch, 107 Kan. 459, 192 P 742. 

58. Cross references: 

Accrual or maturity of claim see su- 

pra § 249, 

Value or agreed price of: labor or 

materials see infra § 290. 

59. See statutory provisions; and 
cases infra this note. 

[a] Contractor or other claimants. 
—(1) It has been held in a few juris- 
dictions that the requirement of the 
law that the lien claimant shall in- 
corporate the terms and conditions of 
his contract into his lien statement 
refers only to the princival contractor 
and not to the subcontractors. Chi- 
cago Lumber Co. vy. Newcomb, 19 
Colo. A. 265, 74 P 786. (2) Also it 
has been held that a requirement, 
that the claim shall state “the work 
agreed to be done,” is confined to 
contractors. Ogram v. Welchoff, 40 
Cal. A. 298, 180 P 681. (3) At any 
rate the claim of a subcontractor or 
claimant other than the contractor 
need not set out the contract between 
the principal contractor and the 
owner. Harris v. Harris, 9 Colo. a. 
211, 47 P 841; Hilliker v. Francisco, 
65 Mo. 598; Brubaker vy. Bennett, 19 
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requirement to 


Such a re- 


the terms, time 


Utah 401, 57 P 170. : 

[b] In the case of a verbal con- 
tract (1) some statutes do not con- 
template that the _ terms thereof 
should be set out. ‘Kunkle v. Reeser, 
5 OhS&CP 422, 5 OhNP 401; Pool v. 
Wedemeyer, 56 Tex. 287. (2) But in 
other jurisdictions, it is held that the 
terms and conditions, or the _ sub- 
stance, of a verbal contract should 
be stated. Warren v. Johnston, 83 
Pa. Super. 617; Benore v. Leonard, 9 
Pa. Dist. 211; King v. Philadelphia 
First Brethren Church, 32 Pa. Co. 
288. See O’Kane v. Murray, 25 Pa. 
Dist.we7 late ees 2a. 160, 9 AC Boag 
(set out infra note 60 [c]). 


[ec] Entire contract price.—(1) In 
Massachusetts, where there is an 
entire contract price, it must be 
stated. French v. Hussey, 159 Mass. 
206, 34 NE 362; Pierce v. Cabot, 159 
Mass. 202, 34 NE 362; Hurley v. 
Lally, 151 Mass. 129, 23 NE 834; 


Gogin v. Walsh, 124 Mass. 516. (2) 
And it was held in some cases that 
a failure to do so rendered the state- 
ment fatally defective. See cases 
supra this note. (3) But subsequent 
to the decision of those cases there 
has been enacted a statute providing 
that the statement shall not be in- 
valid or insufficient solely by reason 
of an inaccuracy in stating or failing 
to state the contract price if there 
was no intention to mislead and no 
one was in fact misled. Thompson v. 
Luciano, 211 Mass. 169, 97 NE 892. 
60. Cal.—Santa Monica Lumber, 
ete), Co; wv. Hervey 119! Cal. 3763 bisa 
555; Pacific Mut. L. Ins. Co. v. Fisher, 
109 Cal. 566, 42 P 154; Wagner v. 
Hansen, 103 Cal. 104, 37 P 195; Slight 
v. Patton, 96 Cal. 384, 31 P 248; Reed 
v. Norton, 90 Cal. 590, 26 P 767, 27 


P 426; San Diegor Lumber Co. v. 
Wooldredge, 90 Cal. 574, 27 P 481; 
Davies-Henderson Lumber Co. v 


Gottschalk, 81 Cal. 641, 22 P 860; 
Hills v. Ohlig, 63 Cal. 104; Goss v. 
Strelitz, 54 Cal. 640; Hooper v. Flood, 
54 Cal. 218; California Portland Ce- 
ment Co. v. Wentworth Hotel Co., 
16 Cal, A. 692, 118 20s s113- Webb 
v. Kuns, 6 Cal. Unrep. Cas. 97, 54 P 
78; California Powder Works y. Blue 
Tent Cons. Hydraulic Gold Mines, 3 
Cal. Unrev. Cas. 145, 22 P 391. 
Ida.—White v. Mullins, 3 Ida. 434, 
oh) Pesos 
Md.—Baker v. Winter, 15 Mad. 1. 
Nev.—Porteous Decorative Co, v. 
Eee 29 Neversoy Od, eis oe 
N. M.—Pearce vy. Albright, 12 N. 
M. 202, 76 P 286; Ford v. Springer 
land Assocs 98 N. Mie 8%, 9418 PY 54ar 
Ebro OR Se lel” A Sete aly, FeP 
L. ed. 562]. 
a Y.—Dugan v. Brophy, 55 HowPr 
Pa.—Billmeyer, ete., Co. v. Bru- 
baker, 17 YorkLegRec 113, 114, 115. 
Utah.—Morrison v. Willard, 17 
Utah 306, 538 P 832, 70 AmSR 784. 
[a] “The object of the statute in 
requiring the conditions and terms of 
the contract to be set forth correctly 
in the notice of lien is to ‘inform the 
owner as to the extent and nature of 


set forth the terms of the contract.®* 
hold that it is not necessary to state whether or 
not the contract is in writing,®° but other courts 
hold that, where the contract is in writing, that 
fact should be stated.®? 
necessary to state the date of the contract.° t 
any rate an incorrect statement of the date of 
claimant’s contract does not invalidate the len 
where the terms and conditions are correctly set 
forth and are sufficient to identify the contract re- 
ferred to, and no one is misled by the error.** _ 
[§ 281] bb. Sufficiency. Under statutes requiring 


Paar, 


[88 279-281 


implied by law.°* In the absence of any statutory 


that effect it is not necessary to 
Some courts 


It seems that it is not 
At 


given, and conditions of the con- 


tract to be stated,®® the claim or notice must state 


a lienor’s claim, to facilitate investi- 
gation as to its merits.’ (Wagner v. 
Hansen = 10s ~Cal L0d. (oe oom 
Barrett-Hicks Co. y. Glas, 14 Cal. A. 


h 289, 299, 111 P 760. 


[b] “Conditions” construed.—‘The 
requirement of the statute that the 
claim of lien shall state the ‘con- 
ditions’ of the contract does not mean 
that the fact that the work was per- 
formed under several contracts is a 
circumstance which must be stated 
as a ‘condition’ of the contract. The 
‘conditions’ of a contract which the 
statute contemplates and requires to 
‘be stated are those provisions which 
enter into and form a part of the 
contract and are essential to make it 
a binding contract.” Acme Lumber 
Co. v. Wessling, 19 Cal. A. 406, 412, 
126) Po 167, 

{c] If a claim is made for extra 
work or material the statement must 
state the terms and conditions of the 
contract under which it was done or 
furnished. Knelly v. Horwath, 208 
Ra: 28. ote A 957 bath, Jie Pas Gms 
545]. See O’Kane v. Murray, 25 Pa. 
Dist. 87 [aff 252 Pa. 60, 97 A 94] 
(where the original contract is in 
writing, a claim for extras under an 
alleged subsequent verbal agreement 
or order should be set out sepa- 
rately). 

[dad] In Washington (1) it was for- 
merly reduired that the lien notice 
should state the terms and conditions 
of the contract under which the work 
was done or the materials were fur- 
nished (Collins v. Snoke, -9 Wash. 
566; Fairhaven Land Co. y. Jordan, 
5. Wash. 729, 932, P: 729; Heald =v: 
Hodder, 5 Wash. 677, 32) P 728: Ta= 
coma Lumber, etc., Co. v. Wilson, 3 
Wash. 786, 29 P 829; Warren wv 
Quade, 3 Wash. 750, 29 P 827; Gates 
v.. Brown, 1 Wash. 470, 25 P 914); 
(2) but under the- present statute 
(Ballinger Code [Wash. 1897] § 5904) 
(3) this is not necessary (Seattle 
Lumber Co. v. Sweeney, 33 Wash. 
691, 74 P 1001). 

61. See cases infra notes 62, 63. 

62. Allen v. Wilson, 178 Cal. 674, 
174 P 661; Jewell vw McKay, 84% Cal. 
144, 23 P 139; Hills v. Ohlig, 63 Cal. 
104; Ogram v. Welchoff, 40 Cal. A. 
298, 180 P 631; Lonkey v. Wells, 16 
Nev. 271. 

63. Jewell v. McKay, 82 Cal. 144, 
23 P1389; Pool v. Wedemeyer, 56 Tex. 
287; Fairhaven Land Co. v. Jordan, 
5 Wash. 729, 32) P 729. 


64. Baldwin v. Spear, 79 Vt. 43, 
64 A 235. 
65. Baldwin v. Spear, supra. 


66. O’Kane v. Murray, 25 Pa. Dist. 

87 [aff 252 Pa. 60, 97 A 94]. 
“67. "PacifiessMuts lL. ins 'Com v. 
Hisher, 109 Cal) 566) 42 RP t54 3 Canis 
fornia Powder Works v. Blue Tent 
Cons. Hydraulic Gold Mines, 3 Cal. 
Unrep. Cas. 145, 22 P 391. 

68. | Pacific “Mut, 2) pins. s Coser 
Fisher, 109 Cal. 566, 42 P 154; Hayes 
v. Hammond, 162 Ill. 133, 44 NB 422 
Laff 61 Ill. A. 310]; Mitchell v. Pen- 
field, 8 Kan. 186. 

69. See supra § 280. 


' For later cases, developments and changes in the law see cumulative Annotations, 


same title, page and note number. 


ere vA 
wy ay . 


§§ 281-282] 


these matters plainly, unequivoeally,’® and cor- 
rectly, or it will be fatally defective. 
ciency of the claim or notice in this respect is 


to be ascertained by determining 


stantially complies with the statutory requirement.”? 
A general statement of what each party to the con- 
tract obligates himself to do, without incorporat- 
ing all the minutie and detail of the work to be 
done, is a sufficient compliance with the statutory 
However, the fact that the contract 
is with the owner instead of with the contractor 
will not excuse a lien claimant from fully and ac- 
curately stating the terms and conditions of the 
contract in the len notice filed by him on the ground 
that the owner has knowledge of the terms.’4* 

A notice which refers to a copy of 
the contract attached to the notice and made a part 
thereof in which the terms, time given, and con- 
Also, a notice of 


requirement.” 


Reference. 


ditions are stated is sufficient.7® 


70. White v. Mullins, 3 Ida. 434, 
Ste, S01. 

[a] A notice is sufficient which 
states that the terms and conditions 
were (1) ‘‘cash on completion of the 


contract” (Kelley v. Plover, 103 Cal. 
35, 36 P 1020), (2) ‘“‘cash upon de- 
mand, in gold coin of the United 


States” (Blackman v. Marsicano, 61 
Cal. 638 [dist Hooper v. Flood, 54 
Cal. 218]), (8) ‘‘cash as soon as such 
labor was performed” (Treadinnick 
v. Red Cloud Cons. Min. Co., 72 Cal. 
78, 138 P 152), (4) or “that the price 
of all materials furnished ... should 
be due on the delivery of the Same” 
(Cohn v. Wright, 89 Cal. 86, 26 P 
643); (5) but a statement simply 
that the terms of the contract “were 
and are cash” has been held insuffi- 
cient (Hooper v. Flood, supra). (6) 
A statement in the claim that at the 
time of the work there was no agree- 
ment as to price, but it was agreed 
that claimant was to be paid what 
the labor was reasonably worth, and 
that afterward the sum of four dol- 
lars per day was agreed upon be- 
tween claimant and the contractor 
as a reasonable sum, properly states 
the terms of the contract. McClain 
Ve Hutton, .isily Cally 132. 6L- ek 273; 
63 P 182,622. 

[b] With reference to price (1) a 
notice is sufficient which states the 
price agreed on to have been ‘“‘the 
usual price, and what said materials 
were reasonably worth at their place 
of business.” Reed v. Norton, 90 
Cal. 590, 26 P 767,27 P 426. (2) The 
statement in a claim that the labor 
was to be performed ‘‘at the usual 


rates” is equivalent to stating ‘for 
what it was reasonably worth.” 
McClain v. Hutton, 131 Cal. 132, 61 


P 278, 63 P 182, 622. 

{[c] Segregating claims for labor 
and for materials.—(1) In one state 
it has been held that a lien notice 
which claims both for materials fur- 
nished and labor performed, but does 
not segregate the two or describe the 
kind of materials, is defective as not 
sufficiently describing the terms and 
conditions of the contract. U. S. 
Savings, etc., Co. v. Jones, 9 Wash. 
434, 37 P 666. (2) But in a later case 
in the same state it was held that, 
where there is no separate contract 
for labor and materials but one gross 
contract for everything required in 
the prosecution of a particular work, 
it is not necessary that the lien 
notice in setting out the terms of 
the contract should claim separate 
amounts for materials and for labor. 
Spears v. Lawrence, 10 Wash. 368, 38 
P 1049, 45 AmSR 789. 

71. Robinett v. Brown, 167 Cal. 
735, 141 P 368; Schultheiss Bros. Co. 
vy. Hunziker, 42 Cal. A. 73-183 P 
847; California Portland Cement Co. 
v. Wentworth Hotel Co., 16 Cal. A. 
692, 118 P 103, 113; Nofziger Bros: 
Lumber Co. v. Shafer, 2 Cal. A. 219, 
88 P 284. 
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The suffi- 


whether it sub- 


dered defective 


not stated.*§ 


72. McGinty 
TOS SAP E392. 


v. Morgan, 122 Cal. 
And see cases infra 
this note. 


[a] Substantial accuracy (1) in 
the required statement is essential. 
Pratt, ete., Co. v. Strand Realty Co., 
233 Mass. 314, 123 NE 771. (2) Con- 
versely, ‘‘all that is required is that 
the statement of the terms of the con- 
tract shall be substantially true.” 
Star Mill, etc., Co. v. Porter, 4 Cal. 
A, 470, 474, 88 P 497 [quot Barrett- 
Hicks Co. v. Glas, 14 Cal. A. 289, 299, 
Teo Os 

{b] Variance.—(1) A substantial 
variance between the statemént of 
the lien notice as to the terms and 
conditions of the contract and the 
actual contract proved is fatal to 
the lien. Buell v. Brown, 131 Cal. 
158, 63 P 167; Wilson v. Nugent, 125 
Cal. 280, 57 P 1008; Wagner v. Han- 
sen; 103 ‘Cal? 104,°37 P 1965) Reed v. 
Norton, 90 Cal. 590, 26 P 767, 27 P 
426; Malone v. Big Flat Gravel Min. 
CorurlG: Calais as. Povit2s Gosing we 
Walsh; 124 Mass: 516; Jones Vv. 
Walker, Sheld. 350 [aff 63 N. Y. 612]. 
(2) “The test as to the sufficiency of 
the notice with respect to the terms 
and conditions of the contract is 
whether such notice so far departs 
from the terms and conditions of the 
contract as to render it misleading to 
the injury of the owner. If it does, 
the variance is fatal. If, however, 
there is a substantial agreement be- 
tween the contract and notice of lien, 
so that there could not arise in the 
mind of the owner any misapprehen- 
sion as to the extent and nature of 
the lienor’s claim, then any technical 
variance which might appear would 
be immaterial.” Barrett-Hicks Co. v. 
Glas, 14 Cal. A. 289, 299, 111 P 760. 
(3) A statement in the second claim 
of lien that there was no contract 
price, and that the reasonable price 
was being charged for the work 
done, is not a fatal variance from the 
first claim of lien, stating the con- 
tract was agreed upon and was pay- 
able on completion. Krenwinkel v. 
Henne, 42 Cal. A. 580, 183 P 957. 
(4) Where the lien claim states that 
the contract price of materials fur- 
nished is a certain amount and by 
far the greater part of the material 
was furnished under a fixed contract 
price, although a small part thereof 
was furnished under an implied con- 
tract to pay the reasonable value, the 
lien claim is essentially true, no one 
is injured by the variance, and hence 
the claim will not be held invalid on 
the ground that it does not truly 
state the terms, time given, and con- 
ditions of the contract. Jarvis v. 
revs ib Cals 68ie LoGm—r. 90/(. 

[c] Claims held sufiicient.—Mc- 
Ginty v. Morgan, 122 Cal. 103, 54 P 
392; Snell v. Payne, 115 Cal. 218, 46 
P 1069; Olson-Mahoney Lumber Co. 
v. Dunne Inv. Co., 30 Cal. A. 332, 159 
P 178; Otis HI. ‘Co. v. Brainerd, 10 
Cal, A. 229, 101 P 691; Riverside Fix- 
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lien of a materialman which refers to the contract 
between the contractor and the owner of the build- 
ing for the times of making payments to the ma- 
terialman, which were to be made at. the times when 
payments became due to the contractor, is not in- 
validated because it does not repeat the provisions 
of the principal contract on that subject where the 
principal contract has been duly recorded and the 
terms of payment can be ascertained therefrom.”® 
A notice which in stating the terms of the con- 
tract refers to the plans and specifications, which 
are not attached to the notice, 1s not thereby ren- 


if it states their substanee,’* al- 


though it would be otherwise if their substance was 


[§ 282] (c) Annexing Contract or Copy Thereof.”® 
Under some statutes where claimant had a written 
contract, he must file it or a copy thereof with 
his claim or statement;°° and a failure to comply . 


ture Co. v. Quigley, 35 Nev. 17, 126 
P. 545; Bolster v. Stocks, 13 Wash. 
460, 43 P 532, 534, 1099; Washington 
vee Co. v. Craig; 7 Wash> 556; 35) P 

_(d] Claim heid not to substan- 
tially comply with statute.—Porteous 
Decorative Co. v. Fee, 29 Nev. 375, 
91) P13 5: 

73. Cal.—McClain v. Hutton, 131 
Caliv132 61) Pe 273, 868.4k siz, 622% 
McGinty v. Morgan, 122 Cal. 108, 54 
P3927 

Colo.—Branham v. Nye, 9 Colo. A. 
UO, 4% P4022: 
roCseeeh aoe v. Francisco, 65 Mo. 
ST Eo v. Ashbell, 53 Tex. 


Wash.—Bolster v. Stocks, 13 Wash. 
460, 438 P 582, 584, 1099; Washington 
Rock Plaster Co. v. Johnson, 10 
Wash, 445, 39 P 115; U. S. Savings) 
ae Co. v. Jones, 9 Wash. 434, 37 P 

74 California Portland Cement 
Co. v. Wentworth Hotel Co., 16 Cal. 
A, 692, 118 P 108, 113; U. S. Savings, 
se Co. v. Jones, 9 Wash. 434, 37 P 

“Ss. Ford v. Springer Land Assoc., 
SN Mis, fie Pe o4i” PatiiiGs suns 
513, 18 SCt 170, 42 L. ed. 562]. 

Necessity of annexing’ contract 
copy thereof see infra § 282. 

76. San Diego Lumber Co. 
Wooldredge, 90 Cal. 574, 27 P 431. 

77. Mras v. Duff, 11 Wash. 36, 
Pere ; 

78. Mras v. Duff, supra. 

79. Filing or recording contract 
generally see supra §§ 128-133. 

80. Abbott _v. Nash, 35 Minn. 451, 
29 NW 65; Barnacle v. Henderson, 
42 Nebr. 169, 60 NW 382. 

[a] Contract not within statute.— 
Where A, claimant, agreed in writing 
with B, the contractor, to furnish 
him materials, part for a lump price 
and the rest at a fair market price, 
and furnished part of them which 
were used by B, and afterward B and 
C, the owner, canceled their contract, 
and A and C orally agreed that CG 
should stand in B’s place, and that A 
should furnish C the rest of the ma- 
terials contracted for by B, and A 
furnished such materials, it was held 
that to entitle A to a lien therefor 
he need not file with his account the 
written contract between himself and 
B; the court saying: “The ‘written 
contract’ which the statute (Gen. St. 
[1878] c 90 § 6) requires to be filed 
with the account, in order to secure 
a lien, is a written contract between 
the person furnishing labor or ma- 
terials and the person to whom they 
are furnished. There was no written 
contract between the plaintiffs and 
the defendant.” Abbott v. Nash, 35 
Minn. 451, 454, 29 NW 65. 

[b] A written bid and an oral ac- 
ceptance thereof do not constitute a 
written contract, within Comp. St. 
e 54 § 3, providing that, when any 


or 
Vv. 


39 
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with the statute in this respect defeats the lien,** 
unless such compliance was prevented by the wrong- 
ful act of the person for whom the work was 
done;*? but when the contract was in fact a verbal 
one, the fact that by inadvertence or mistake claim- 
ant alleged in his affidavit that it was in writing 
does not estop him, in a suit to foreclose the len, 
from alleging and proving that the contract was 
in facet a verbal one,** nor does it make the veri- 
fied ‘‘account of items’’ filed to obtain a lien in- 


competent evidence.** 


[§ 283] (d) Performance of Contract.*° 
been held that in the absence of any statutory re- 
quirement to that effect it is not necessary that 
the claim should show that claimant has performed 
his contract;%* but there is authority tending to 
Former statutes in a few juris- 


the contrary.** 


labor has been done or materials 
furnished under a written contract, 
the same or a copy thereof shall be 
filed with the account. Specht v. 
Stevens, 46 Nebr. 874, 65 NW 879. 

{[c] A subcontractor’s claim for a 
lien need not have attached thereto a 
copy of the written contract under 
the terms of which his rights ac- 
erued. Garlichs v. Donnelly, 42 Nebr. 
57, 60 NW 323. 

{d] In Pennsylvania (1) the act 
of June 4, 1901 required claimant to 
set forth in his claim a copy of his 
contract, if in writing. Westmore- 
land Guarantee Bldg., etc., Assoc. v. 
Connor, 216 Pa. 543, 65 A 1089; Thirsk 
Vaubvanssecdd Pas 28940608 An 726; 
Knelly v. Horwath, 208 Pa. 487, 57 
A 957 [aff 27 Pa. Co. 545]; Warren v. 
Johnston, 33 Pa. Super. 617; King v. 
Philadelphia First Brethren Church, 
1:4) Pas Dist. 265,.32 Pai .Co. 288.) 1(2) 
But the act of April 17, 1905, omits 
this requirement. Slezak v. Ziberna, 
3 Pal Dist: & Co: 83l. . (38) Ima: case 
where the lien was filed under the act 
of 1887, it was held that an objection 
that no copy of the contract was filed 
was untenable, because it did not 
appear that the contract was in writ- 


ing. Benore y. Leonard, 6 LackLegN 
198. : 
$1. Barnacle v. Henderson, 42 


Nebr. 169, 60 NW 382. 


gz. McCormick v. Lawton, 3 Nebr. 
449. 
83. Barnacle v. Henderson, 42 


Nebr. 169, 60 NW 382. 
Barnacle v. Henderson, supra. 

85. Completion of building see su- 
pra § 244. 

g6. Jewell v. McKay, 82 Cal. 144, 
23 P 139; Ford v. Wilson, 85 Ga. 109, 
11 SE 559. 

87. See cases infra this note. 

[a] In Pennsylvania it seems that 
the claim should show that the labor 
or materials were furnished in ac- 
cordance with the specifications of 
the contract. American Car, ete., 
Co. v. Alexandria Water Co,, 215 Pa, 
520, 64 A 683 (an express allegation 
in the claim that under the contract 
with the contractor the subcontractor 
furnished the materials set forth in 
the bill of particulars is a sufficient 
averment of the fact that the ma- 
terial was shipped in accordance with 
the specifications of the contract); 
King v. Philadelphia First Brethren 
Church, 14 Pa. Dist. 265, 267, 32 Pa. 
Co. 288 (where claimant does not 
aver either in the notice or the 
claim that the labor and materials 
were furnished “in accordance with 
the plans and specifications” referred 
to, he fails to show “that he has in 
this respect fulfilled his alleged con- 
tract and entitled himself to recover 
against any one’). 

8S. See statutory provisions; and 
eases infra this note. 

[a] In New York (1) under the 
statute as it read at one time, the 
notice was required to show what 
part of the labor and materials had 
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formed.*® 


[§ 284] (e) Liability Created by Contract. 
statutes do not require the lien statement to set 
forth the extent and character of the liability 
created by the eontract.®* 

[§ 285] (9) Name, Residence, and Status of Em- 
ployer or Contractor®°—(a) Necessity. 
erally required by statutes, varying somewhat in 


a 


[§§ 282-285 


dictions required, in effect, the notice of lien to 
state what part of the contract had been per- 


The 


It is gen- 


language, that the claim or statement shall state 


It has 


been performed or furnished and 
what part remained to be performed 
or furnished. Copp v. Firemi, 182 
App. Div. 289, 169 NYS 381; Bach- 
mann v. Spinghel, 164 App. Div. 725, 
149 NYS 610; Leske v. Wolf, 154 App. 
Div. 233, 1838 NYS 859; Romanik v. 
Rapoport, 148 App. Div. 688, 132 
NYS 892; Hurley v. Tucker, 128 App. 
Div. 580, 112 NYS 980 [aff 198 N. Y. 
534 mem, 92 NE 1087 mem]; Felgen- 
hauer v. Haas, 123 App. Div. 75, 108 
NYS 476; Alexander v. Hollender, 106 
App. Div. 404, 94 NYS 796; Arm- 
strong v. Chisolm, 100 App. Div. 440, 
91 NYS 693; Westergren v. Pabst 
Brewing Co., 99 App. Div. 623 mem, 
91 NYS 1117 mem; Satzinger. v. 
‘Chebra Chai Idom Anshi Minsk, 91 
App. Div. 612, 86 NYS 1146; Bossert 
v. Fox, 89 App. Div. 7, 85 NYS 308 
{aff 180 N. Y. 546 mem, 73 NE 1120 
mem]; New Jersey Steel, etc., Co. v. 
Robinson, 85 App. Div. 512, 83 NYS 
450 [aff 178 N. Y. 682 mem, 71 NE 
1134 mem, and expl Bradley, etc., Co. 
v. Pacheteau, 175 N. Y. 492 mem, 67 
NE 1080 mem (rev 71 App. Div. 148, 
75 NYS 531)]; McKinney v. White, 
15 App. Div. 423, 44 NYS 561 - [aff 
162 N. Y. 601 mem, 57 NE 1116 
mem]; Foster v. Schneider, 50 Hun 
151, 2 NYS 875; Weaver Hardware 
Co. v. Solomovitz, 98 Misc. 413, 163 
NYS 121; Martin v. De Coppet, 64 
Mise. 385, 118 NYS 523; Bossert v. 
Happel, 40 Misc. 569, 81 NYS 872 
[aff -89 App. Div. 7, 85 NYS 308 
(aff 180 N. Y.-.646, mem, 73 .NE 
1120 mem)]; Bulkley v. Kimball, 19 
NYS 672; Brandt v. Verdon, 18 NYS 
119 [aff 137 N. Y. 616 mem, 33 NE 
745 mem]. (2) But the statute was 
subsequently amended so as to re- 
quire the notice to state only the la- 
bor performed or materials furnished, 
or materials actually manufactured 
for, but not delivered to, the real 
property. Lien L. § 9 subd 4, as 
amended by L. (1916) ec 507. (3) 
Description of labor performed and 
materials furnished see infra § 287. 
(4) In this jurisdiction it has been 
held that: A notice stating that the 
contract has been all performed when 
in fact it has been only partly per- 
formed does not entitle claimant to a 
lien. Foster v. Schneider, 50 Hun 
151, 2) NYS.8%5; -Closesiv., Clark. (16 
Daly 91, 9 NYS 538; Brandt y. Ver- 
dons WS" NYS 009 Matte de 7 RNG Yel 
mem, 33 NE 745 mem]. (5) Where 
the contract has been substantially 
performed, although a small and un- 
important part remains unperformed, 
a Statement that the contract has 
been performed is sufficient. Ogden 
v. Alexander, 140 N. Y. 356, 35. NE 
638; Mull v. Jones, 18 NYS 359 
(claimant not being in default as to 
the unimportant part unfinished), 
(6) The right of a subcontractor to a 
lien is not lost because the notice of 
lien stated that the contract had been 
completed, and the contract price was 
all due, when in fact a portion of the 
work had been omitted, and was 


For later cases, ®evelopments and changes in the law see cumulative Annotations, same title, page and not 


the name of the person by whom claimant was 
employed, or for whom the labor was performed, 
or to whom the material was furnished or, in case 
claimant is a contractor or subcontractor, the per- 
son with whom his contract was made;*t and a 
failure to comply with this requirement defeats the 


afterward performed by the principal 
contractor, and charged to the sub- 
contractor under the terms of his 
contract, where such omission was 
unintentional, and was not known by 
claimangs «ntil after filing the lien, 
and the statement appears to have 
been made in good faith. Ringle v. 
Wallis Iron Works, 149 N. Y¥. 439, 44 
NE 175 [rev 76 Hun 449, 28 NYS 
107]. (7) A notice of lien which 
sets out several contracts and al- 
leges completion of all will not be 
vitiated as to the completed contracts 
by the fact that one of the contracts 
set out remains incomplete. Brandt 
v. Verdon, supra. (8) Where a ma- 
terialman furnished materials to a 
subcontractor who failed to complete 
his contract and it was agreed that 
the principal contractor should com- 
plete it, and on his failure to do so 
the owner completed it, but the no- 
tice of the lien filed by the material- 
man was in terms under the subcon- 
tractor’s contract, and against him 
as subcontractor, and did not allege 
that the principal contractor under- 
took to complete the contract, or that 
on his default the owner completed 
it, the notice was sufficient, it being 
immaterial who completed the con- 
tract. Martin yv. Flahive, 112 App. 
Div."347) 98 NYS 577. 

Rebese' er eenire Lumber Co. v. J. S. 
ic nv. Co., 170 Mo. A. 1, 14, 15 
SW 904, * age? 

“It would be a very illiberal con- 
struction of the lien statutes if we 
were to require the lien-claim to 
state with minute particularity the 
character, extent and precise nature 
of the liability created by the con- 
tract.” Berkshire Lumber Co. y, J. 
S. Chick Inv. Co., supra. 

G ae pei N od references: 

ontract or consent generall see 

Supra §§ 279-284. f ss 
Name, address, and status of claim- 

ant see supra § 257. 

91. Cal.—Jarvis v. Frey, 175 Cal. 
687, 166 P 997; Madera Flume, ete., 
Co. v. Kendall, 120 Cal. 182, 52 P 304, 
65 AmMSR 177; Reed v. Norton, 90 Cal. 
590, 26 P 767, 27 P 426; Russ Lumbe., 
etc, Co. v. Garrettson, 87 Cal. 589, 
25 P_747; Arata vy. Tellurium’ Gold, 
etcy, Mink Core bos Cala 340. 491P LOD, 
344; McIntyre v. Trautner, 63 Cal. 
429; Goss v. Strelitz, 54 Cal. 640; 
Phelps v. Maxwell's Creek Gold Min. 
Co., 49 Cal. 336; Wood v. Wrede, 46 
Cal. 687; Hogan vy. Bigler, 8 Cal. A. 
fa P's Os BCs 

Ida.—Robertson v. Moore, 10 Ida. 
VLOY ly ed 28. 

Kan.—Brown vy. Walker, 100 Kan. 
542, 164 P_ 1092; Chicago Lumber, 
etc., Co. v. Washington, 80 Kan. 613, 
103 P 80; Western Sash, ete., Co. v. 
Heiman, 71 Kan. 43, 80 P 16; Hentig 
v.. Sperry, 38 Kan. 459, 17 BP. 42: 
Deatherage v. Woods, 87 Kan. 59, 14 
P 474; Newman v. Brown, 27 Kan. 
117; North, ete., Lumber Co. y. Heg- 
wer, 1 Kan. A. 623, 42 P 388. 

Ky.—Tischendorf-Chreste Lumber 


© number, 


§§ 285-286] 


lien,®? unless the failure is waived? or cured.®4 
The residence of the contractor must also be stated 
‘Under some statutes the 
claim or notice must show from whom the account is 
A contractor need, however, be named only 
when the contract was made with a builder dis- 
tinct from the owner of the building;®” and in the 
absence of statutory requirement it is not neces- 
sary for the claim or notice to state the name of 
the person with whom the contract was made’ 
‘Where the name 
of the contractor is unknown, that fact should be 
stated as an excuse for not naming him.? 

[§ 286]. (b) Sufficiency. The claim, notice, or 
statement must plainly designate the person to 
whom the materials were furnished, by whom claim- 
ant was employed, or with whom the contract was 
made,? and a merely incidental mention of the 
name of the contractor is not sufficient;? but if it 
is a necessary inference from the language used 


under some statutes.°® 


due. 


or by whom the claim is owing.®? 


1384 "Ky) 1, -119-S'w 


Md.—Reindollar v. Flickinger,. 59 
Md. 469; Wehr v. Shryock, 55 Md. 
334; Treusch v. Shryock, 51 Md. 162. 

Minn.—Lax v. Peterson, 42 Minn. 
214, 44 NW 3; Keller v. Houlihan, 32 
Minn. 486, 21 NW 729. 

Mo.—McDermott v. Claas, 104 Mo. 
14, 15 SW 995; Hoffman vy. Walton, 36 
Mo. 613; Hughes Bros. Paint, etc., 
Co. v. Prewitt, 170 Mo. A. 594, 157 
SW 120; Bickel v. Gray, 81 Mo. A. 
653;. Cahill vi Ely, 55 Mov A. -102; 
Building, etc., Mill Co. v. Huber, 42 
Mo. A. 432; Steinmann v. Strimple, 
29 Mo. A. 478. 

Nev.—Maynard v. 21 Nev. 
241, 29 P 1090. 

N, M.—Ford v. Springer Land As- 
soc., 8 N. M: 37, 41 P 541; Post 'v. 
Miles, 7 N. M. 317, 34 P 586. 

Okl.—Ferguson Vv. Stephenson- 
Brown Lumber Co., 14 Okl. 148, 77 P 
184; Blanshard v. Schwartz, 7 Okl. 23, 
54 P 308. 

Or.—Barton v. Rose, 48 Or. 235, 85 
P 1009; Nottingham v. McKendrick, 
38 Or. 495, 57 P 195,°63°P 822; Getty 
v. Ames, 30 Or. 573, 48 P 355, 60 
AmSR 835; Allen v. Elwert, 29 Or. 
428, 44 P 823, 48 P 54; Leick v. Beers, 
28 Or. 483, 43 P 658; Osborn v. Logus, 
289Ore 302, W371) 456, 381 190)42 (P 
997; Curtis v. Sestanovich, 26 Or. 107, 
37 P 67; Dillon v. Hart, 25 Or. 49, 34 
P 817; Rowland v. Harmon, 24 Or. 
529, 34 P 357; Rankin v. Malarkey, 
232-0r, "693; 32 -P 620, 34 P 816; 
Kezartee v. Marks, 15 Or. 529, 164P 
407 


v. Hegan, 


Ivey, 


Pa.—McCay’s App., 37 Pa. 125; Bar- 
ker v. Maxwell, 8 Watts 478; Murta 
v. Stephenson, 3 Pa. Dist. 480, L2AGR a 
Co. 653; Clark v. Miller, 14 Pa. Co. 
227; Horton v. Watson, 8 Pa. Co. 143; 
Whitman v. Wilkes-Barre Deposit, 
ete., Bank, 9 Kulp 522; Dagg v. 
Thomas, 31 PittsbLegJNS 210 


Bet vy. Wedemeyer, 56 Tex. 
ts 

Wash.—Sautter v. McDonald, 12 
Wash. 27, 40 P 418; Hopkins v. Jamie- 
son-Dixon Mill Co., 11 Wash. 308, 39 
P 815; Warren v. Quade, 3 Wash. 750, 
29 °P 827. 

Wis.—Scott v. Christianson, 110 
Wis. 164, 85 NW 658; Bertheolet v. 
Parker, 43 Wis. 551. 

WwW yo.—Wyman v. Quayle, 9 Wyo. 
326, 63) 7Pt 988. 

Ont.—Wallis v. Skain, 21 Ont. 532. 

92. Hogan v. Bigler, 8 Cal. A. 71, 
96 P 97; Chicago Lumber, etc., Co. v. 
Washington, 80 Kan. 613, 615, 103 P 
80 [cit Cyc]; Barton v. Rose, 48 Or. 
235, 85 P 1009. And see cases supra 
note 91. 

{a] In New York (1) the rule 
stated in the text obtains under L. 
(1897) e¢ 418. Bradley, etc., Co. v. 
Pacheteau, 71 App. Div. 148, 75 NYS 
531 [rev on other grounds i75 N. Y. 
492 mem, 67 NE 1080 mem]. (2) It 
also obtained under L. (1875) c 379 
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hah a relation 


(Fogarty v. Wick, 8 Daly 166), (3) 
but not under L. (1863) c 400 (Dar- 
row v. Morgan, 65 N. Y. 333). 

93. McBride v. Crawford, 1 E. D. 
Smith (N. Y.) 658 (by not ‘objecting 
on this ground and contesting the 
claim on other grounds). 

94. See case infra this note. 

{a] The omission is not cured, as 
against lien creditors, by a subse- 
quent confession of judgment by the 


owner. Such judgment takes effect 
only from its date. McCay’s App., 37 
Pa. 

95. 


Smith v. McIntosh, 3 B. C. 26; 
Wallis v. SkKain, 21 Ont. 532. 

96. Maroni vy. Junty, 26 R. I. 109, 
58 A 450. 

97. Brown v. Walker, 100 Kan. 542, 
545, 164 P 1092; Allen v. Elwert, 29 
Or. 428, 44 P 823, 48 P 54; Knabb’s 
App., 10 Pa. 186, 51 AmD 472; Jones 
v. Shawhan, 4 Watts & S. (Pa.) 257; 
Sullivan v. Johns, 5 Whart. (Pa.) 366; 
Stevenson v. Dick, 13 Phila. (Pa.) 
132; Wyman v. Quayle, 9 Wyo. 326, 
63 P 988. 

“When the lien claimant contracts 
with the owner there are but two 
parties to the transaction and but 
two persons interested in the lien. 
There is no ‘contractor,’ in the ordi- 
nary business sense of the term, to 
be named in the lien statement. 
There are the owner and the claim- 


ant, and nobody else.’ Brown v. 
Walker, supra. 
{a] Husband acting for wife.—(1) 


Where materials for the improvement 
of the wife’s separate estate are or- 
dered by the husband with her knowl- 
edge and consent, he acts, not as an 
independent contractor, but as her 
agent; and it is not necessary to 
name him as contractor in claiming 
a lien on the building. Ryman v. 
Wolf, 6 Kulp (Pa.) 325. (2) Whether 
naming agent as contractor is suffi- 
cient see infra § 286. 

Name of owner generally see supra 
§§ 273-277. 

98. Brosnan vy. Trulson, 164 Mass. 
410, 41 NE 660 (under Pub. Ste) 191 
§ 6). 

99. Cline v. Indianapolis Mortar, 
ete., Co., 65 Ind. A. 383, 117 NE 509 
[disappr Windfall Natural Gas, etc., 
os v. Roe, 42 Ind. A. 278, 85 NE 
722]. 

1. Denver Hardware Co. v. Croke, 
4 Colo. A. 530, 36 P 624. 

2. Sawyer Goodman Co. v. Neagle, 
TOVREA e178: 

[a] Foreman or superintendent.— 
It is sufficient to name the foreman 
or superintendent by whom claimant 
was actually employed, stating whom 
such person represented and his eca- 


pacity. Hopkins v. Jamieson-Dixon 
Mill Co., 11 Wash. 308, 39 P 815. 
[b] Contract with incorporators. 


—Where a contract for the erection 
and equipment of a factory is made 
with a number of natural persons, 
who agree therein to obtain a char- 
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in the claim that the material was furnished to, 
or claimant was employed by, a person named 
therein, although this fact may not be directly 
stated, the claim is sufficient.* 
that it is not necessary that the claim should show 
pie the person with whom claimant contracted 

* to whom he furnished material, ete., stood in 


Some courts hold 


to the owner that he could bind 


the property,® or at least that a failure to do so 
is not fatal;* but other courts hold that it is es- 
sential for the claim to show that. the person to 
whom the materials were furnished, when other 
than the owner, sustained some contractual relation 
with the owner,’ although they also hold it suffi- 
cient to designate such person as 
without further stating his capacity or relation 
to the owner by the word 
descriptive addition.® 
adherence to precise form'! are not required. Asa 
rule a mistake in the statement as to the name 


‘contractor, ’’§ 


“foriginal’’ or other 
Literal exactness’® and rigid 


ter for a corporation, in which each 
of such persons shall be interested 
to the extent of his individual liabil- 
ity on the contract, and such charter 
is subsequently obtained and the cor- 
poration organized, a right of action 
upon such contract arises after the 
completion of the work undertaken 
against the corporation, and the right 
of action against the individuals 
ceases. In such case the contractor 
would have a lien upon the factory 
and its equipment, and a claim of 
lien setting forth that such a con- 
tract had been made with the indi- 
viduals (naming them), and with the 
corporation would be sufficient to au- 
thorize a foreclosure suit against the 
corporation alone. Chicago Bldg., 
etc., Co. v. Talbotton Creamery, etc., 
Co., 106 Ga. 84, 31 SE 809. 

{[c] Statements held sufficient.— 
JATVisiv.c Bney, a7 Oo (Caliv6S8 Te L6G ie 
997; Princetv.. 7.0 'Caly Lops eiAg 
P 578; Ramming vy. Roland, 198 Ill. 
A. 91; Hughes Bros. Paint, etc., Co. 
v. Prewitt, 170 Mo. A. 594, 157 SW 


120; Martin v. Ambrose A, Gavigan 
Cpe 107 App. Div. 279, 95 NYS 


3. Chicago Lumber Co. 
Washington, 80 Kan. 613, ‘Bie, 103 P 
80; Western Sash, ete., ‘Co. v. Hei- 
man, 71 Kan. 43, 80 P 16. 

“It is not enough that the name of 
the person who is in fact the con- 
tractor shall appear somewhere in the 
statement; in addition to this the 
statement itself must indicate, either 
expressly or by reasonable implica- 
tion, that the name in question is that 
of the contractor.” Chicago Lumber, 
etc., Co. v. Washington, supra. 

4 Nottingham v. McKendrick, 38 
Or: 495, 57 P'195,,63) P 822; Curtis: v. 
Sestanovich, 26 Or. 107, 37 P 67; 
Young v. Borzone, 26 Wash. 4, 66 P 
1385, 421; Sautter v. McDonald, 12 
27, 40 P 418. 

5. Davies-Henderson Lumber Co. 
v. Gottschalk, 81 Cal. 641, 22 P 860; 
Cahill v. Ely, 55 Mo. A. 102; Post v. 
Miles, 7 N..M. 317, 34.P 586. 

6. Darrow v. Morgan, 65 N. Y. 333. 

7. Chicago Lumber, etc. Co. v. 
Hee aati taee 80) AiSane Ol Saeed 3s) wae 
0 


8. Brown vy. Walker, 100 Kan. 542, 
164 P 1092 [reh den 101 Kan. 298, 


166 P 873). 
9. Brown v. Walker, supra. 
[a] Thus it is not necessary to 


state whether the contractor, desig- 
nated as such, is an original contrac- 
tor or an agent of the owner. Brown 
v. Walker, 100 Kan. 542, 164 P 1092 
{reh den 101 Kan. 293, 166 P 873] 
(dealing with a statute under which 
the owner’s agent who contracted for 
claimant’s labor or material may be 
regarded aS a ‘contractor’ and 
named as such in the lien statement). 


10. Prince v. Hill, 170 Cal. 192, 149 
P--678. 
11. Prince v. Hill, supra. 
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of the person with whom claimant contracted or 
by whom he was employed,!? or a misconception 
or misdesecription of the status of such person, or 
of his true relation to the owner,!*® will not defeat 
the lien, where there was no intention to deceive 
and no one has been misled to his detriment; but 
it is otherwise when the mistake is of such a char- 
acter as to be clearly misleading;'* and it is held 
that, under a statute requiring that a notice of hen 
on moneys due to a contractor shall state the amount 
of the lien, and from whom the same is due to c¢laim- 
ant, a notice which states that the amount claimed is 
due by a contractor under a contract made with his 
agent, when the fact is that the alleged agent was a 
subeontractor, and not an agent, and that the money 
is due from him, and not from the contractor, is 


insufficient.5 Where there are 


tractors, a claim or notice naming one only may 


12. Cal.—Hazard v. Rosenberg, 
177 Cal. 295, 170 P 612; Jewell v. Mc- 
Kay, 82. Cal. 144, 23 P 139; Tibbetts 
v. Moore, 28 Cal. 208. 

Kan.—Hutchinson First Presb. 
Church v. Santy, 52 Kan. 462, 34 P 
974. 

Mass.—Brosnan v. Trulson, 164 
Mass. 410, 41 NE 660 (mistake inno- 
cently made). 

Mo.—Putnam v. Ross, 46 Mo. 337; 
Steinmann y. Strimple, 29 Mo. A. 
478. 

Nebr.—Cady Lumber Co. v. Conk- 
ling, 70 Nebr. 807, 98 NW 42. 

Okl.—Eberle v. Drennan, 40 Okl. 59, 
136 P 162, 51 LRANS 68. 

Or.—Osborn v. Logus, 28 Or. 302, 
She tO so) biel 90; “4259 Sie 

Wash.—McHugh v. Slack, 11 Wash. 
370,139 BP 674. 

Alta.—Revelstoke Saw Mill Co. v. 
Alberta Bottle Co., 9 Alta. L. 155. 

“Misnomer of the contractor in the 
claim of lien is harmless unless some 
one is misled thereby to his injury.” 
Hazard v. Rosenberg, 177 Cal. 295, 
300, 170 P 612. 

{a] Transposition of the initials 
of one member of a firm of contrac- 
tors in the claim of lien is immaterial 
where the mistake or misnomer mis- 
led no one to his injury. Hazard v. 
Rosenberg, 177 Cal. 295, 170 P 612. 

{b] Under the express provisions 
of some statutes a failure to state the 
true name of the contractor does not 
affect the validity of the lien. 
Steeves v. Sinclair, 56 App. Div. 448, 
67 NYS 776 [aff 171 N. Y. 676 mem, 
64 NE 1125 mem]; Gass v. Souther, 
46 App. Div. 256, 61 NYS 305 [aff 
167 N. Y. 604 mem, 60 NE 1111 mem], 

13. Brown v. Walker, 100 Kan. 542, 
164 P 1092 [reh den 101 Kan, 293, 166 
P 873]. 

{a] Applications of rule.—(1) A 
notice which alleges that two persons 
to whom the lienor furnished mate- 
rials were the contractors for the 
construction of the building is suffi- 
cient, although on the trial it appears 
that one of them was the contractor, 
and that the other was his subcon- 
tractor. McHugh v. Slack, 11 Wash. 
370, 39 P 674 (it also appearing that 
both told claimant that they were 
contractors for the erection of the 
building). (2) A  subcontractor’s 
notice of lien, stating that materials 
were furnished to the owner of the 
premises instead of the principal 
contractor, has been upheld. Nye 
Schneider Fowler Co. v. Risse, 47 
S. D. 494, 199 NW 475. (8) Where 
material is furnished for a building 
under a contract with the owner, a 
notice of lien, stating that the mate- 
rial was furnished to the owner, is 
sufficient, although it was actually 
ordered and received by an agent of 
the owner. Allen v. Elwert, 29 Or. 
423, 44 P 823, 48 P 54. (4) A state- 
ment that one claims as a subcon- 
tractor through a contractor, who is 
in reality the agent of the owner, 
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at the instance 


several co-con- 


cannot mislead the owner, and hence 
is not fatally defective. Bitter v. 
Mouat Lumber, ete., Co., 10 Colo. A. 
307, 51 P 519. (5) Where, after a 
subcontractor furnishes material, and 
before the filing of the claim for a 
lien, the owner of the premises con- 
veys them, the fact that the affidavit 
by the subcontractor for a lien states 
that the contractor, to whom the ma- 
terial was furnished, was the agent 
of the grantee instead of the grantor 
will not invalidate the lien. Lax y. 
Peterson, 42 Minn. 214, 44 NW 3. (6) 
Where the owner conveyed a lot to 
a contractor under a contract requir- 
ing the contractor to reconvey after 
completion of the building and the 
contractor, while a copartnership, en- 
tered into a contract for the instal- 
lation of a heating plant, and sub- 
seaquently without notice to the sub- 
contractor became a _ corporation 
without change of name, place of 
business, or without circumstances 
sufficiently obvious to attract the 
subcontractor’s attention to the 
change, and the subcontractor filed a 
statement of lien, describing the con- 
tractor as a copartnership, without 
actual notice of the change in the 
form of organization, the principal 
and its grantee to whom it conveyed 
property subject to its contract with 
the lot owner, and who acquired title 
with full knowledge of all the facts 
and furnished the principal contrac- 
tor money with which to complete 
the construction of the building, were 
estopped to question the validity of 
the lien statement on the ground that 
the principal contractor was described 
as a copartnership instead of a cor- 


poration. Peninsular Stove Co. v. 
eae, 226°) «Mich, i305") 197 INiW 


14. Sawyer Goodman Co. v. Neagle, 
LUO UL RAR 1 78: 

{a] Illustration.—Where the ma- 
terials were furnished to N & Son, 
a partnership, and the notice stated 
that the material was furnished to 
N & Son Co., which was a corporation, 
it was held that the notice was mis- 
leading and insufficient, the court 
saying: “Appellant contends that the 
word ‘company’ in the notice after 
‘TF. C. Neagle & Son’ should be strick- 
en out as surplusage. This might 
perhaps be properly done, were it not 
for the fact that there was a corpora- 
tion in existence by that name, to 
which appellant had delivered lumber 
used in Wolf’s building after the 
completion of the sub-contract and 
before the service of the notice. More- 
over the language of the notice (‘to 
furnish lumber to be used’) is such 
as to lead any one reading it to the 
belief that it relates to lumber to be 
delivered after the service of the 
notice. But whether this be so or 
not, Wolf would naturally refer the 
notice to appellant’s dealings with the 
corporation, and he would have been 
justified in believing, as he likely did 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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[§ 286 


be sufficient; in case a firm is the contractor a 
notice naming as contractor only the individual 
partner with whom claimant dealt is not fatally 
defective;!* and a claim correctly naming a sub- 
contractor is not vitiated because it also names 
the contractor."* 
that a statement that the materials were furnished 


While it has been held generally 


of the owner and the contractor 


is fatally defective where it subsequently appears 
that they were furnished by contract with the con- 
tractor alone,!® the contrary has been held under 
the circumstances of some cases.?° 
the statute a building contract is void because un- 
recorded,?! or because not containing proper pro- 
visions as to the payment of installments,?* and 
the labor and materials are deemed to have been 
done and furnished at the instance of the owner,”* 
it is immaterial whether the claim mentions the 


Where under 


believe, that the word ‘company’ was 
inserted for that purpose. If he did 
not already know that the corpora- 
tion was indebted to appellant, the 
legitimate effect of the notice was to 
start him on an inquiry whether the 
corporation was so indebted, and not 
whether the partnership was. The 
notice was misleading and not in ac- 
cordance with the facts. To all in- 
tents and purposes it was the same 
as if a sub-contractor, having been 
employed by Smith, notifies the 
owner that he has been employed by 
Jones.” Sawyer Goodman Co. v. 
Neagle, 110 Ill. A. 178, 181. 

15. Wiske vs Rogers, '60 °N.o% 
Super. 418, 18 NYS 191. 

16. Davis v. Livingston, 29 Cal. 
283; Ellis-Mylroie Lumber Co. v. 
Bratt, 119 Wash. 142, 205 P 398. 

17. Hutchinson First Presb. Church 
v. Santy, 52 Kan. 462, 34 P 974; Cady 
Lumber Co. v. Conkling, 70 Nebr. 
807, 98 NW 42; Eberle v. Drennan, 40 
Okl. 59, 186 P 162, 51 LRANS 68. 

18. Hydraulic Press Brick Co. v. 
McTaggart, 76 Mo. A. 347. 

19. Tischendorf-Chreste Lumber 
Co. v. Hegan, 134 Ky. 1, 119 SW 163. 

20. See cases infra this note. 

[a] For example (1) where the 
claim of lien stated that the mate- 
rials were furnished to a contractor 
and that claimant was employed by 
both the contractor and the owner 
of the building to furnish them, and 
the evidence showed that the owner 
alone originally contracted with 
claimant to furnish the material, but 
that it went into the building which 
the contractor was erecting for the 
owner and for which he obtained the 
material from claimant, and that the 
contractor admitted his liability 
therefor by giving orders for part 
payments drawn on the owner, which 
were paid, the variance between the 
claim of lien and contract proved is 
immaterial. Reed v. Norton, 90 Cal. 
590, 26 P 767, 27 P 426. (2): Where 
it is shown from the statement for a 
subcontractor’s lien and otherwise 
that the contractor purchased of the 
subcontractor materials to be put 
into the house, and that the materials 
were actually put into the house, 
such statement is not invalid because 
it also shows that the credit was 
originally given to the owner of the 
property. Cunningham v. Barr, 45 
Kan. 158, 25 B 583." (3)) That-ai bill 
of particulars attached to a lien 
claim, filed against the owners of two 
lots for the erection of a house on 
each lot, gave the name of the owner, 
following the name of the contractor 
to whom the materials were fur- 
nished, does not invalidate the claim, 
as such owner’s name may be treated 
as surplusage under Code art 63 § 41. 
Caltrider v. Isberg,. (Md.) 130 A 
De 


21. See supra § 133. 
22. See supra § 125, 
23. See supra §§ 125, 133. 
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§§ 286-287] 


name of. the owner or of the contractor.*4 

[§ 287] (10) Services or Materials and Charge 
Therefor—(a) Nature and Amount. 
few jurisdictions,”> it is required that the claim, 
notice, or statement shall set forth the nature and 
amount of the labor performed or materials fur- 
nished for which the lien is claimed,”¢ although this 
is held to be necessary only when. claimant con- 
tracted with the contractor and not when his con- 
tract was directly with ¢he owner or his agent.?* 
What the work or materials were for which the 
lien is claimed must appear on the face of the 


24. McClain v. ee: Pt Cal: 
132, 61L)P 273, 63.P 18 

[al Statement ae state- 
ment in the claim that the contract 
made by claimant with a named per- 
son, the contractor, was made by the 
latter “on behalf of and for said 
owner” is not defective, as the name 
ofthe contractor is given and the 
quoted phrase was inserted mani- 
festly to give point to the theory 
that the principal contract was void 
and that, under the statute, the work 
and materials are deemed to have 
been done and furnished at the in- 
stance of the owner. Sweet v. Fresno 
Hotel Co., 174 Cal. 789, 164 P 788, 
AnnCas1918D 346. 

25. McClain v. Hutton, 131 Cal. 
132,°61 P 273, 638 P 182, 622; Davis 
v. Livingston, 29 Cal. 283; Westcott 
v. Bunker, 83 Me. 499, 22 A 388; 
Maynard v. Ivey, 21 Nev. 241, .29 P 
1090; Christman v.. Salwa 103 Or. 
666, 205 P 541; Oregon Lumber, etc., 
Co. v. Hall, 76 Or. 188i82487 PN61; 
St. Johns Lumber Co. vy. Pritz, 75 Or. 
286, 146 P 483. 

[al In Oregon (1) there is a de- 
cision to the contrary. East Side 
Mill, ete., Co. v. Wilcox, 69 Or. 266, 
138 P 848. (2) But it has been over- 
ruled. St. Johns Lumber Co. v. Pritz, 
75 Or. 286, 146 P 483; Oregon Lumber, 
ete., Co. v. Nolan, 75 Or. 69, 143 P 935, 


146 P 474. 
26. U. S.—Breed v. Glasgow Inv. 
Co., 92 Fed. 760 [aff 101 Fed. 8638, 42 


CCA 61] (Virginia statute); Central 
Trust Co. v. Richmond, etc., R. Co., 
54 Ped. 723. 

Hawaii.—Allen vy. Redward, 10 Ha- 
waii 151. 

Ill.—Orr, ete., Hardware Co. v. 
Needham Co., 62 Ill. A. 152 [aff 169 
Till, 100, 48 NE 444, 61 AmSR 151]. 

Ind.—Jeffersonvile Water Supply 
Co.-v. Riter, 146 Ind. 521, 45 NE 697; 
Coburn v. Stephens, 1387 Ind. 683, 36 
NE 132, 45 AmSR 218; Simonds v. 
Buford, 18 Ind. 176. 

Md.—Clark v. Boarman, 89 Md. 428, 
43 A 926; Gunther v. Bennett, 72 Ma. 
884, 19 A 1048; Treusch v. Shyrock, 
51 Md. 162; Wilson v. Merryman, 48 
Md. 328; Carson v. White, 6 Gill 17. 

Mo.—Mitchell. Planing Mill Co. v. 
Allison, 138 Mo. 50, 40 SW 118, 60 
AmSR 544; Grace v. Nesbitt, 109 Mo. 
9, 18 SW 1118; Rude v. Mitchell, 97 
Mo. 365, 11 SW 225; O’Shea v. O’Shea, 
91 Mo, A. 221; Cahill v. Christian 
Church Orphan "School, 63 Mo. A. 28; 
Brockmeier v. Dette, 58 Mo. A. 607: 
Kern v. Pfaff, 44 Mo. A. 29. 

N. Y.—Toop Va. smithy 1 8a. NGS YA 
283, 73 NE 1113 [aff 87 App. Div. 241, 
84 NYS 3826]; Bachmann v. Spinghel, 
164 App. Div. 725, 149 NYS 610; Fan- 
ning v. Belle Terre Bstates, 152 App. 
Div... OLS; 13%) INWS 595; McKinney Vv. 
White, 15 App. Div. 423, 44 NYS 561 
[aff 162 N. Y. 601 mem, 57 NE 1116 
mem]; Gately v. Gately, 103 Misc. 
16, 169 NYS 280; Pittsburgh Plate 
Glass Co. v. Vanderbilt, 143 NYS 609; 
Hunter v. Walter, 12 NYS 60 Laff 128 
N.Y... 668. mem, 29. NE 145 mem}; 
Luscher v. Morris, 18 AbbNCas_ 67. 
But see Vogel v. Luitwie.er, 52 Hun 
184, 5 NYS 154 (holding otherwise as 
between the contractor and one fur- 
nishing materials to the subcontrac- 
tor, it not appearing that the con- 
tractor was misled). 

N. C.—Wray v. Harris, 77 N. C. 77. 

Pa.—Bennett v. Frederick R. Gerry 
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Except in a 


Co., 273 Pa. 585, 117 A 345; Brown v. 
Myers, 145 Pa. 17, 23 A 254; Lee v. 
Burke, 66 Pa. 3836; Russell v. Bell, 
44 Pa. 47; Singerly v. Cawley, 26 Pa. 
248; Barclay’s App., 13 Pa. 495; Lau- 
man’s App., 8 Pa. 473; Noll v. Swine- 
ford, 6 Pa. 187; Shaw v. Barnes, 5 
Pa. 18, 47 AmD 399; Smaltz v. Knott, 
3 Grant 227; Witman v. Walker, 9 
Watts & S. 183; Brant v.~Hartrick, 
60 Pa. Super. 511; Brant v. Hartrick, 
60 Pa. Super. 507; Romberg v. Bartos, 
28 3Pa. Dist 163; Conway v. Sperry; 
24 Pa. Dist. 540; Benton v. David 
Berg Distilling Co., 23) Pa. Piste ZOs. 
Crane Co. v. Rogers, 23 Pa. Dist. 583; 
King v. Philadelphia First Brethren 
Church 12) Pa, sbist= 265, 326 Pa. Co. 
288; Fenner v. Trust Co., 13 Pa. Dist. 
47, 29 Pa. Co. 329; Wolfe v. Keeley, 
98 Par Dist; 515,,, 23) Pan Co. °4085. Mc 


Namee v. Hildeburn, 9 Pa. Co. 267;! 


Heron vy. Robinson, 2 Pars. Eq. Cas. 
248; In re Wells, 2 Del. Co. 172; Endy 
Vv. Ogrydziak, 10 Kulp 102; Shields Vv. 
Garrett, 12 Phila. 458; Lynch v. 
Feigle, 11 Phila. 247. 

Va.—Gilman vy. Ryan, 95 Va. 494, 
28 SE 875; Shackleford v. Beck, 80 
Va. 573, 

Wash.—vU. S. Savings, etc., Co. v. 
Jones, 9 Wash. 434, 37 P 666; Fair- 
haven Land Co. vy. Jordan, 5 Wash. 
PR RPA MS EAS 

B. C.—Knott v. Cline; 5eBa C1205 
Smith v. McIntosh, 3 B. C. 26; John- 
son v. Braden, 1 B. C. Pt. II 265. 

[a] Where claimant was dis- 
charged during the progress of the 
work and before completion of his 
contract, his lien for work actually 
performed cannot be sustained where 
the amount of such work is not 
stated. Dyer v. Wallace, 264 Pa. 169, 
107 A 754. 

Separation of: 

Claims for labor and material see 

intra § 291. 

Labor performed and to be performed 

see supra § 283. 

Materials furnished and to be fur- 

nished see supra § 283. 

27. Harnish v. Herr, 98 Pa. 6; Rus- 
sell v. Bell, 44 Pa. 47; Young v. Ly- 
man, 9 Pa. 449; Bobock y. Peters, 13 
Man. 124. 

28. Dwyer Brick Works v. Flana- 
gan, 87 Mo. A. 340 [dist Henry v. 
Plitt, 84 Mo. 237]. 

{a] Statements held insufficient.— 
Breed v. Glasgow Inv. Co., 92 Fed. 
760 [aff 101 Fed. 863, 42 CCA 61]; 
Dwyer Brick Works v. Flanagan, 87 
Mo. A. 340; Toop v. Smith, 181 N. Y. 
283, 73 NE 1113, 34 NYCivProc 211 
[aft 87 App. Div. 241, 84 NYS 326]; 
McKinney v. White, 162 N. Y. 601 
mem, 67, NEY’ 1116 mems>. Balla x. 
Doherty, 144 App. Div. 277, 128 NYS 
1014; Lincoln Nat. Bank v. John 
Peirce Co., 98 Mise. 325,,164 NYS 421; 
Wray v. Harris, 77 N. C. 77; Burrows 
v. Carson, 244 Pa. 6, 90 A 549 [aff 53 
Pa. Super. 488]; Brown Vv. Myers, 145 
Pa, 17,) 23. A 254; McNamee y. Hilde- 
burn, 9 Pa. Co. 267; Heron v. Robin- 
son, 2 Pars. Eq. Cas. (Pa.) 248; Endy 
v. ‘Ogrydziak, 10 Kulp (Pa.) 02 
Bolster v. Stocks, 18 Wash. 460, 43 i 
REDE BK ESM Bel Bie as)5 Savings, etc., 
Conv: Jones, 9 Wash. 434, 37 P 666; 
Fairhaven Land Co. v. Jordan, 5 
Wash. 729, 32 P 729; Tacoma Lumber, 
etc., Co. v. Wolff, 5 Wash. 264, 31 P 
753, 82 P 462; Tacoma Lumber, ete., 
COROVE Kennedy, 4 Wash. 305, 30 P 
Wo ‘Tacoma Lumber, etc., Co. v. Wil- 
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claim, statement, notice, or account,?® without re- 
sort to extrinsie evidence,?? but where this appears 
with reasonable certainty and precision, the state- 
ment is sufficient,°? and in determining whether 
the claim or statement imparts the required informa- 
tion, in terms which cannot be misunderstood, con- 
cerning the nature or kind of labor or material 
furnished, all the papers constituting it, including 
the affidavit, the claim or statement proper, 
an exhibit, bill of particulars, or other paper re- 
ferred to therein and attached thereto, may be 
considered together.*+ 


and 


The statement should so de- 


son, 3 Wash. 786, 29 P 829; Becker 

v. Hopper, 22 Wyo. 237, 138 P 179, 
AnnCas1916D 1041, 23: Wyo. 209, 147 
P 1085, AnnCas1918B 35; Knott v. 
Cline; 1.5 BrP Crti20: 

29. Dwyer Brick Works y. Flana- 
gan, 87 Mo. A. 340. 

Trade terms and abbreviations see 
infra § 297%. 

30. Ogden v. Alexander, 140 N. Y. 
356, 35 NE 638. 

[a] Statements held sufficient:— 
Siegsmund v. Kellogg-Mackay-Cam- 
eron Co., 38 Ind. A. 95, 77 NE 1096; 
Wetmore v. Marsh, 81 Iowa 677, 47 
NW 1021; Knight v. Norris, 13 Minn. 
473; Walden v. Robertson, 120 Mo. 
38, 25 SW 349; Brockmeier v. Dette, 
58 Mo. A. 607; Kearney v. Wurdeman, 
33 Mo. A, 447: Steininger vy. Raeman, 
28 Mo. A. 594; Bardwell v. Anderson, 
13 Mont. 87, 32 P 285; Smith vy. ere 


man Min. Co., 12 Mont. 524,°31 P72: 
Norton, _ etc., Contracting CO,patYe 
Unique Constr. COM UID MING ame Ol ond, 
NE 777-[rev 121 App. Div: 585, 106 


NYS 3872] (in the light of the ‘clear 


and uncontradicted evidence); Gil- 
mour v. Colcord, 183 N. Y. 842, 76 
NE 273 [mod 96 App. Div. 358, 


eM NYS hen Ogden y. Alexander, 140 
WiilL3'56; 35 NE 638; Barrett v. 
Schacter, 162 App. Div. 52, 146 NYS 
1056 [aft 217 N. Y. 722 mem, 112 NE 
1054 mem]; Clarke v. Heyiman, 80 
App. Div. 572, 80 NYS 794; Meulen- 
bergh v. Coe, i160 NYS 581; Hunter v. 
Walter, 12 NYS 60 Laff 128 N. Y. 668 
mem, 29 NE 145 mem (rearg den 29 
NE 1030 mem)]; De Armond y. Havi- 
land, 28 Pa. Dist. 830; Ferguson vy. 
Chambers, 20 Pa. Dist. 937; George 
H. Soffel Co. v. Jones, 17 Pa. Dist. 
790; Benore y. Leonard, In Pa, Dist. 
211; James v. Keller, 2 Pa. Dist. 165; 
Smith v. Sarver, 4 Pa. Cas. 289, 7 A 
99; Francis v. Wernwag, 6 Del. Co. 
(Pa.) 384, 12 Montg. Co. 104; Me- 
Dowell v. Hill, inehilay GPa.) 102. 

[b] Statement held not mislead- 
ing.—Bernstein v. Alcorn, 194 Iowa 
1109, 190 NW 975. 

[e] Claim construed to cover only 
power actually supplied and used, 
and not to include a claim for dam-_ 
ages for a failure to use power agreed 
to be furnished and used. Menden- 
hall v. Gray, 167 Cal. 233, 139 P 67. 

Particularity and itemization see 
infra §§ 291-299. 

31. Holland v. Cunliff, 96 Mo. A. 
67, 69 SW 737; O’Shea v. O’Shea, 91 
Mo. A. 221; Citizens’ Bank v. Lesko, 
277 Pa. 174, 120 A 808; Willson v. 
Canevin, 226 Pa. 862, 75 A 666; Amer- 
ican Car, ete., Co. v. Alexandria Water 
Co., 215 Pa. 520, 64 A 688; Monarch 
ones Co. v. Garrison, 4 Sask. L. 

{a] Construction of papers in par- 
ticular case.—The fact that the lien 
account consists merely of items of 
material, preceded by date and fol- 
lowed by price, does hot make the ac- 
count inaccurate, although the de- 
mand is for labor and material, 
where the lien paper states that the 
account is for materials furnished 
and work done, it being evident that 
the prices charged for various items 
included labor in installing the mate- 
rial itemized. Christopher,  etce., 
Architectural Iron, etc., Co. v. BE: AY 
Steininger Constr. Co., 200 Mo. A. 33, 
205 SW 278. 

[b] Slight discrepancy.—The lien 
is not defeated by a slight discrep- 


238 [40 C.J.] 
scribe the labor and materials as fairly to apprise 
the owner of what he is charged with,*’ enable 
him to determine th» bona fides and reasonableness 
of the contract, and advise those who may have 
a legal interest in the subject as to the char- 
acter and extent of the demand on which the claim 
to a lien is based.*+ In the ease of materials, the 
statement must be such as fairly to apprise the 
owner®®> and the public®* of the nature and kind 
of the materials; and it has been held in some 
cases that the statement should be sufficient to 
enable one not a party to the contract to identify 
the things for which the lien is claimed.**7 A state- 
ment merely reciting the kinds of materials fur- 
nished is to be distinguished from an itemized 
statement.8® The description of the work done or 
materials furnished must be as accurate as the cir- 
cumstances will permit;*® but precise accuracy as to 
the amount of material furnished is not essential 
to the validity of the statement.*°? While a len 
cannot be enforced for labor or material not em- 
braced in the statement of claim,*! the statement 
is not insufficient because it does not include all 
the labor performed or material furnished by claim- 
ant, where the labor or material omitted has been 
paid for and no lien is claimed therefor.*? 

The number of days of labor performed or fur- 
nished must be stated, under some statutes, in a 
claim for labor alone where there is an entire con- 
tract for both labor and materials,** but not where 
the contract is for labor only.44 However, it is 
further provided by statute that no statement shall 
be deemed invalid or insufficient solely by reason 
of any inaccuracy in stating or failing to state 
the number of days’ labor performed or furnished 


ancy between the claim and the bill| face defective, 
filed with it. Francis v. Wernwag,| with the 
12 Montg. Co. (Pa.) 104 (a claim for 
a mechanic’s lien for “hauling stone, 
sand, etc.,” is not invalidated by the 


NE 917. 
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a strict compliance 
statute being necessary. 
Donnelly v. Butler, 216 Mass. 41, 102 
(2) A statement for ‘Labor 
of myself between September 1, 1889, 


~ "5 eee | 1 Dee BE ae sd 


provided there. was no intention to mislead, and 


f 
As 


[8§ | 287-288 


the parties entitled to notice of the statement were . 


not in fact misled thereby.** ‘ 

[§ 288] (b) Use or Furnishing for Use. While a 
lien for materials is not defeated by the failure 
of the statement to set forth in express terms that 
the materials were furnished by claimant,*® it is 
defeated where the notice or statement does not 
show in any way that any of the materials were 
furnished or supplied,47 and a claim averring that 
some of the materials were not delivered, after 
they were manufactured, by reason of a notice by 
the owner preventing delivery, is defective in respect 
of such materials unless it also avers that the 
materials were entirely completed prior to the 
notice given by the owner.*® Under some statutes 
it must be stated in substance that the materials 
were furnished for the purpose of being used in 
the building upon which the lien is claimed ;*® 
and the failure of the lien claim to state the nec- 
essary facts in this respect is not cured by verdict 
on testimony showing the necessary facts to have 
actually existed.°° Under other statutes, such a 
statement is not necessary.®! So, under some stat- 
utes it must be stated that the materials actually 
went into or were used in the building,®? while under 
other statutes such statement is unnecessary.°* 

One or more structures. Where several buildings 
are erected under the same contract for the same 
owner, a claim or notice which does not specify the 
particular building for which the materials were 
furnished®** or 1n which they were used*® is not 
fatally defective. Also materials furnished for an 
addition to a dwelling house in connection with 
which it is to be occupied, and through which is 


owner what the materials were fur- 
nished for). 

[a] Statements held sufficient.— 
(1) A claim filed in due time for lum- 
ber furnished in and about the erec- 


fact that the bill filed with the lien 
mentions only stone). 

32. Tacoma Lumber, etc., Co. v. 
Kennedy, 4 Wash. 305, 30 P 79. 

33. Warren v. Quade, 3 Wash. 750, 
29 P 827. 

Value or price see infra § 290. 

34. Toop v. Smith, 181 N. Y. 283, 
73 NE 11138 [aff 87 App. Div. 241, 84 
NYS 326, and rearg den 182 N. Y. 509 
mem, 74 NE 1126 mem]. 

35. Banner Lumber Co. v. Robson, 
182 Mo. A. 611, 168 SW 244 [certiorari 
den sub nom. State v. Reynolds, 266 
Mo. 595, 182 SW 743]; Tacoma Lum- 
ber, etc., Co. v. Kennedy, 4 Wash. 305, 
30/P 79: 

86. Banner Lumber Co. v. Robson, 
182 Mo. A. 611, 168 SW 244 [certiorari 
den sub nom. State v. Reynolds, 266 
Mo, 595, 182 SW 7438]. 

37. Becker v. Hopper, 22 Wyo. 237, 
128 P 179, AnnCas1916D 1041, 23 Wyo. 
209. 147 P 1085, AnnCas1918B 35. 

338. St. Johns Lumber Co. vy. Pritz, 
75 Or. 286, 146 P 483. 


Itemized statement see infra §§ 
291-296. 
39. McCloy v. Goldbloom, 2 Pa. 


Dist. & Co. 428. 

Discrepancy between different pa- 
pers see supra note 31. 

49. Halsted, etce., Co. v. Arick, 76 
Conn. 382, 56 A 628. 


41. See infra’§ 316. 
42. California Portland Cement Co. 
v. Wentworth Hotel Co., 16 Cal. A. 


692, 118 P 103, 113; Sexton v. Weaver, 
141 Mass, 273, 6 NE 367; N..O. Nelson 


Mfg. Co. v. Doherty, (Mo.) 191 SW 
983. 
43. Martin v. Stewart, 204 Mass. 


122, 90 NE 587. 


{a] Statements held defective.— 
(1) A statement for “labor ... from 
July 9th to December 17th” is on its 


and May 1, 1890,” and “Labor laying 
1100 yards concreting at 25 cents per 
yard in the last part of August, 1890, 
and ending Auugst 30, 1890,” is in- 
sufficient. Ellinwood v. Worcester, 
154 Mass. 590, 28 NE 1053. 

Time of performing labor see infra 
§§ 289, 295. 

. Martin v. Stewart, 208 Mass. 
583, 95 NE 212; Patrick v. Smith, 120 
Mass. 510. 

45. Devine v. Clark, 198 Mass. 56, 
84 NE 309 (amendment adopted in 
1892). 

Sickman v. Wollett, 31 Colo. 
EMS aNa/ ily i228 alaltyd 


46. 

47. Riley v. Durfey, 145 App. Div. 
583, 180 NYS 297. 

48. Romberger v. Bartos, 28 Pa. 
163. 
Minn.—McGlauflin v. Beeden, 
41 Minn. 408, 43 NW 86; Keller v. 
Houlihan, 32 Minn. 486, 21 NW 729. 

Mo.—Fathman, etc., Planing Mill 
Co. v. Ritter, 33 Mo. A. 404. 

N. Y.—Smith v. Baily, 8 Daly 128. 

Or.—Nottingham v. McKendrick, 38 
Or, 495, 57 P 195, 68 P (822; Allen v. 
Elwert, 29 Or. 428, 44 P 828, 48 P 


Pa.—Odd Fellows’ Hall v. Masser, 
24 Pa. 507, 64 AmD 675; Kelly v. 
Brown, 20 Pa. 446. See Lee v. Exeter 
Club, 9 Kulp 209 (it must be stated 
that the materials were furnished on 
account of the building). 

Utah.—Morrison vy. Willard, 17 
Utah 306, 538 P 882, 70 AmSR 784. 

Wash.— Peterman v. Milwaukee 
Brewing Co., 11 Wash, 199, 39 P 452; 
Fairhaven Land Co. vy. Jordan, 5 
Wash 729, 32 P 729; Johnston v. Har- 
ringiton,), 5) Wash) 7sesett > uolioemusee 
Tacoma Lumber, etc., Co. v. Kennedy, 
4 Wash. 305, 30 P 79 (the claim must 
be sufficient fairly to apprise the 


tion and construction of the buiild- 
ing and appurtenances, describing the 
building, accompanied by a bill of 
particulars, in which it is stated that 
the lumber was delivered for the 
building in question, designating it, 
is a sufficient compliance with the re- 
quirements of the statute. Odd Fel- 
lows’ Hall v. Masser, 24 Pa. 507, 64 
AmD 675, (2) A statement in the no- 
tice that “said lien is claimed to se- 
cure the payment of an account... 
for materials furnished to and for” 
the contractor, ‘‘under his contract 
with the said owners to erect said 
house,’”’ is sufficient to show that the 
materials furnished were to be used 
in building such house. Johnston v. 
Harrington, 5 Wash. 78, 31 P 316. 

50. Fathman, etc., Planing Mill Co. 
v. Ritter, 33 Mo. A, 404 


51. Neihaus v. Morgan, 5 Cal. 
Unrep. Cas. 391, 45 P 255. 
52. Hill v. Ryan, 54 Ind, 118; 


Bouchard vy. Guisti, 22 R. I. 591, 48 
A_ 934; Merchant v. Humeston, 2 
Wash. ‘Ts 433..7,.P 903. 

53. Davis y. Livingston, 29 Cal. 
283; McDonnell vy. Nicholson, 67 Mo. 
A. 408; Allen v, Elwert, 29 Or. 428, 44 
P 823, 48 P 54. See Rowen vy. Alladio, 
51 Or. 121, 93 P 929 (holding the 
statement in question, when reason- 
ably construed to be prima facie suf- 
ficient) ; James v. Keller, 2 Pa. Dist. 
165 (under the act of 1845 it need 
not be stated in words that the work 
and materials were “used” in the con- 
Praueuon 

a heeler v. Ralph, 4 8 
ent p Wash. 617, 

‘55. White v. Livingston, 69 App. 
Div. 361, 75 NYS 466 [aff 174 N.. Y. 
538 mem. 66 NE 1118 mem]. 

Apportionment between buildings 
see supra § 252, 


— 
Yor later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


mare wa 


§§ 288-289] 


the only means of access, are properly described 
as furnished for the dwelling house;°* but the rule 
is otherwise where the structure for which the ma- 
terials were furnished is not an integral part of 
the dwelling house and was not erected under the 


same contract.°? 


A claim for extra labor is insufficient where it 
does not show that it is for work performed upon 


the structure in question.®® 


[§ 289] (c) Time of Rendering or Furnishing.®® 
In the absence of any statutory requirement to 
that effect it has been held not necessary to the 
validity of the claim that it should state the time 
of doing the work or furnishing the materials,®° or 
at least that it is not necessary to make any state- 
ment in respect of time other than one sufficient to 
show that the claim was filed within the period 
allowed by statute therefor,®t although it is the 


56. Bho att oe Vetasant,. GR. ao) 
57. Miller v. Heath, 22 Pa. Super. 


58. Hoskins v. Powder Land, etc., 
Cowo0 Orage Lib) 24. 

59. Time of commencement or 
Sop eerite of building see supra 
3 244. 

60. Grafton Hotel Co. v. Walsh, 
228 Fed. 5, 142 CCA 461 (West Vir- 
ginia statute); Jeffersonville Water 
Supply Co. v. Riter, 146 Ind. 521, 45 
NE 697; Baldwin v. Spear, 79 Vt. 43, 
64 A 235; H. C. Houston Lumber Co. 
v. Wetzel, etc, R. Co., 69 W. Va. 682, 
72. SH (86° [foll Pittsburg ~Steel 
Products Co. v. Huntington Masonic 
Temple Assoc., 81 W. Va. 222, 94 SE 
127]; O’Niel v. Taylor, 59 W. Va. 370, 
53 SE 471. 

61. Powers, etc., Cornice, etc., Co. 
v. Muir, 146 Mo. A. 36, 123 SW 490; 
Kneisley Lumber Co. vy. Edward B. 
Stoddard Co., 113 Mo. A. 306, 88 SW 
774; Hayden v. Wulfing, 19 Mo. A. 
353 [foll Kern v. Pfaff, 44 Mo. A. 29]; 
Noll v. Kenneally, 37 Nebr. 879, 56 
NW 722, 

Filing of claim within statutory 
period: 

Generally see supra §§ 218-242. 
Statement as to see supra § 260. 

62. Noll v. Kenneally, 37 Nebr. 
879, 56 NW 722; H. C. Houston Lum- 
ber Co. v. Wetzel, ete., R. Co., 69 W. 
Va. 682, 72° SE 786 {foll Pittsburg 
Steel Products Co. v. Huntington 
Masonic Temple Assoc., 81 W. Va. 
222, 94 SEH 127]. 

63. U. S.—In re Emslie, 98 Fed. 
716 [aff 102 Fed. 291, 42 CCA 350] 
(under N. Y. Li [1897] c 418 § 9). 

Del.—France v. Woolston, 9 Del. 
557. 

Jll.—Kendall v. Fader, 199 Ill. 294, 
65 NE 318 [aff 99 Ill. A. 104]; May, 
etc., Brick Co. v. General Engineering 
Co., 180 Ill. 5385, 54 NE 638 [aff 76 
Ill. A. 380]; Buckley v. Commercial 
Nat. Bank, 171 Ill. 284, 49 NE 617 
[aff 62 Ill, A. 202);. Campbell —v. 
Jacobson, 145 Ill. 389, 34 NE 39; 
McDonald v. Rosengarten, 134 Ill. 126, 
25 NE 429 [aff 35 Ill. A. 71]; Shields 
v. Sore, 129 Dll. A. 266° faff 233° 111. 
79, 84 NE 181]; National Home Bldg., 
ete., Assoc. v. McAllister, 64 Ill. A. 
143; Grace v. Oakland Bldg. Assoc., 
63 Ill. A. 339 [rev on other grounds 
166 Ill. 637, 46 NE 1102]; Fried v. 
Blanchard, 58 Ill. A. 622 [rev on 
other grounds 162 Ill. 462, 44 NE 
ae O’Brien vy. Krockinski, 50 Ill. 
A. 

Het cy aioas v. Otto, 105 Iowa 
605, 75 NW 492; Green Bay Lumber 
Co. v. Miller, 98 Iowa 468, 62 NW 
742, 67 NW. 383; Novelty Iron Works 
Vv. Capital. City Oatmeal Co., 88 Iowa 
524, 55 NW 518; Valentine v. Raw- 
son, 57 Iowa 179, 10 NW 338. 

Md.—Dugan v. Howard, 130 Md. 
114, 99 A 296% Wix v. Bowling, 120 
Md. 265, 87 A 759; Clark v. Boarman, 
89 Md. 428, 43 A 926; Rust v. Chis- 
olm, 57 Md. 376; Treusch v. Shryock, 
55 Md. 330, 51 Md. 162; Wilson v, 
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better practice to give in the account the dates 
on which the items were done or furnished.®? In 
a majority of jurisdictions, however, it is required 
that the claim or statement shall show the time 
when the work was done or the materials furnished 
for which the lien is claimed.*% 
ply with such a requirement all that is necessary 
is such certainty as will enable those interested to 


In order to com- 


discover during what period the materials were 


transaction.®* 


cient. 


been upheld.®§ 


Merryman, 48 Md. 328; 
White. $ Gill 17. 

Mich.—Godfrey Lumber Co. vy. 
Kline, 167 Mich. 629, 133 NW 528. 

N. J.—Jersey Co. Associates v. 
Davison, 29 N. J. L. 415 (except in 
the case of one contracting directly 
with the owner); Edwards v. Derrick- 
Son, 28 N. J. 13.39; 

N. Y.—Mahley v. Buffalo German 
Bank, 174 N. Y. 499, 67 NE 117 [rev 
66 App. Div. 623, 73 NYS 1140] (un- 
derpiny (L897 e 418 § 9). A former 
statute did not contain this require- 
ment. Morgan v. Taylor, 15 Daly 
304,-5 NYS 920 [aff 128 N. Y. 622 
mem, 28 NE 253 mem]. 

N. C.—Jefferson v. Bryant, 161 N. 
C. 404, 77 SE 341, AnnCasl1915A 58; 
Wray v. Harris, 17 NACHT 

Or.—Allen v. Elwert, 29 Or. 428, 44 
P 828, 48 P54. 

Pa.—Bennett v. Frederick R. Gerry 
Co., 273 Pa._585, 117 A 345; Brown v. 
Myers, 145 Pa. 17, 28 A 254; Russell 
v. Bell, 44 Pa. 47; Singerly v. Cawley, 
26 Pa. 248; Noll v. Swineford, 6 Pa. 
187; Shaw v. Barnes, 5 Pa. 18, 47 
AmD 399; Smaltz v. Knott, 3 Grant 
227; Witman v. Walker, 9 Watts & 
S. 183; Rehrer v. Zeigler, 3 Watts 
& S. 258; Barker Painting Co. v. 
General Carbonic Co., 78 Pa. Super. 
493; Brant v. Hartrick, 60 Pa. Super. 
511; Brant vy. Hartrick, 60 Pa. Super. 
507; Deichley’s Est., 35 Pa. Super. 
442; Conway v. Sperry, 24 Pa. Dist. 
540; Ferguson vy. Chambers, 20 Pa. 
Dist. 937; Wolfe v. Keeley, 9 Pa. Dist. 
515, 28 Pa. Co. 408; Heron v. Robin- 
son, 2. Pars’ Eq. Cas. 248; bndy Vv. 
Ogrydziak, 10 Kulp 102; Frick v. 
Gladdings, 10 Phila. 79; Faulkner v. 
Reilly, 1 Phila. 234. 

Tex.—Meyers v. Wood, 95 Tex. 67, 
65 SW 174, 26 Tex. Civ. A. 591, 65 SW 
671; Ferguson v. Ashbell, 53 Tex. 245. 

Ont.—Truax v. Dixon, 17 Ont. 366. 

{a] The reference to dates is ma- 
terial—McNamee v. Hildeburn, 9 Pa. 
Co. 267; Shields v. Garrett, 12 Phila. 
(Pa.) 458; Lynch v. Feigle, 11 Phila. 
(Pa.) 247. 

[bj] The requirement exists with 
respect to the original debtor with 
whom the contract was made as well 
as to creditors, purchasers, and en- 
cumbrancers. McIntosh y. Schroeder, 
154 Ill. 520, 39 NE 478; Campbell v. 
Jacobson, 145 Ill. 389, 34 NE 39; Na- 
tional Home Bldg., etc., Assoc. v. Mc- 
Allister, 64 Ill. A. 143. 

{c] A statutory. provision that 
substantial compliance shall be suffi- 
cient and that a liberal construction 
shall be given cannot have the effect 
of dispensing with what the statute 
requires the notice to contain, and 
hence cannot support a notice failing 
to give the dates as required. In re 
Emslie, 98 Fed. 716 [aff 102 Fed. 291, 
42 CCA 350]; Mahley v. Buffalo Ger- 
man Bank, 174 N. Y. 499, 67 NE 117 
[rev 66 App. Div. 623, 73 NYS 1140]. 

64. Small v. Foley, 8 Colo. A. 435, 
47 P 64; Hurley v. Tucker, 128 App. 
Div. 580, 112 NYS 980 [aff 198-N. Y. 
534 mem, 92 NE 1087 mem, and quot 


Carson v. 


Mahon, 14 Pa. 56; 


delivered or the work done so as to individuate the 
The use of the expressions 
about,’’®> or ‘‘on or before,’’®® a specified date 
has been held not to render the statement insuffi- 
The exact language of the statute need not 
be followed if it otherwise appears that the ma- 
terials were furnished at the time stated.® 
use of figures in stating months and days has 
It is sufficient if the required state- 


‘fon or 


The 


Cyc}; Rush v. Able, 90 Pa. 153; Mc- 
Clintock v. Rush, 63 Pa. 203; Bayer 
v. Reeside, 14 Pa, 167; Calhoun vy. 
; Knabb’s App., 10 
Pa. 186, 51 AmD 472; Richabaugh v. 
Dugan, 7 Pa. 394; Shaw v. Barnes, 5 
Pa. 18, 47 AmD 399; Driesbach v. Kel- 
ler, 2 Pa. 77; Brown v.\Kolb, 8 ‘Pa. 
Super. 413, 48 WklyNC 26; Aman y. 
Brady, 2 WklyNC (Pa.) 262. 

[a] Statements held sufficient.— 
(1) In general. Bennett Lumber, etc., 
Co. v. Hartrick, 61 Pan--Super)/456: 
Curti v. Hartrick, 61 Pa. Super. 447. 
(2) A statement for a mechanic’s lien 
for materials, charging defendant on 
a certain day “‘To bill received” for 
certain amounts, followed by credits, 
with the month and day of each, and 
showing a balance due plaintiff, to 
which are attached sheets setting out 
the several items of the bills, is suf- 
ficient to show when the material 
was furnished. Novelty Iron Works 
v. Capital City Oatmeal Co., 88 lowa 
524, 55 NW 518. (3) A claim for 
plastering furnished “within six 
months last past,’ although not 
dated, has been held sufficient after 
verdict. Shaw v. Barnes, 5 Pa. 18, 
47 AmD 399 [foll Bayer v. Reeside, 
14 Pa. 167; Calhoun vy. Mahon, 14 Pa. 


56]. 

Particularity see infra § 295. 

65. Kendall v. Fader, 99 Ill. A. 104 
[aff 199 Ill. 294, 65 NE 318]; Hurley 
v. Tucker, 128 App. Div. 580, 112 NYS 
980 [aff 53 Misc. 464, 105 NYS 162, 
and aff 198 N. Y. 534 mem, 92 NE 
1087 mem]; Ferguson y. Chambers, 
20 Pa. Dist. 937 [dist Wolf Co. v. 
eee R. Co., 29 Pa. Super. 


“The words ‘on or about,’ while 
weakening the positive force of the 
statement, do not contradict it, and 
may, in this connection, be treated as 
surplusage. ... Certainty to a com- 
mon intent is all that is required.’ 
Kendall v. Fader, 99 Ill. A. 104, 107. 

[a] In Michigan (1) the rule 
stated in the text has been applied 
where the expression was used in 
connection with the first date men- 
tioned and the last date was stated 
definitely. Noud v. Stedman, : 193 
Mich. 459, 461, 160 NW 547 [dist God- 
frey Lumber Co. v. Kline, 167 Mich. 
629, 183 NW 528] (“Where the last 
date is stated definitely, we do not 
think the claim should be declared 
fatally defective because the first 
date is stated too generally’’). (2) 
But the use of the expression in con- 
nection with the last date has been 
held insufficient. Godfrey Lumber Co. 
v. Kline, supra. 

66. Flack v. Jeffery, 10 Man. 514; 
Truax v. Dixon, 17 Ont. 366 [overr 
Roberts v. McDonald, 15 Ont. 80]. 

67. St. Paul, ete., Pressed Brick 
Co. v. Stout, 45 Minn. 327, 47 NW 
974. 

68. Sorg v. Crandall, 233 Ill: 79, 
S40ND-181 "fafh 129% Di weAC i266, 266s 
and rev 129 lll. A. 261]; Compton vy. 
Jennings Lumber Co., (Tex. Civ. A.) 
266 SW 569. 
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ment is made in an exhibit®® or in an itemized 
account filed with the sworn statement and elaim 
of lien.7° Where it appears that claimant 1s as- 
serting a lien for materials only, any reference in 
his claim or notice to the time of performance of 
items of work may be ignored as surplusage.™ 

The omission of the year, the months and days 
being stated, is fatal under a statute requiring the 
elaim to state the time when the materials were 
furnished or the work done,’* but not under a 
statute requiring merely ‘‘a just and true ac- 
count.’’7 Where the year is stated only at the 
head of the account but the paper itself shows that 
such year refers to the days and months placed 
opposite the items, it is sufficient.“* Likewise the 
omission of the year in connection with part of 
the items of an account is not fatal where the 
year may be ascertained by reference to other items 
in the account™ or to an averment in the hen state- 
ment proper.’® 

Inaccuracy. In a few jurisdictions where the 
statutes are strictly construed” it is held that a 
false statement of the time is fatal to the hen."® 
More frequently, however, it is held that mere 


\ 


[88 989-290 


inaccuracy in fixing the time will not defeat the 
lien where the statement was filed within the statu- 
tory period after the furnishing of the last item, 
and no one was prejudiced.”? An obvious error 
in stating an impossible date is not fatal where 
the true date may be ascertained®® by construc- 
tion®! or from other parts of the len papers.*? 

[§, 290] (d) Value or Price.** A len claim for 


‘services should show the value of the services by 


express or implied contract.84 A len cannot: be 
sustained as a claim for work actually performed, 
independent of the contract, where there 1s no 
statement of the value of such work;** but the 
value of the labor performed or material furnished 
under contract need not be stated where the con- 
tract price is stated,8° and in a few jurisdictions 
it is held generally that it is not necessary for 
the lien paper to state the reasonable value of 
the materials furnished.87 Some statutes expressly 
require the notice of lien to state the agreed price 
or value of the labor performed or materials fur- 
nished,’* or of materials actually manufactured for, 
but not delivered to, the real property,®® and a 
failure to comply therewith is fatal to the lien.%° 


, ve ee ae lade | 
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69. Johnston  v. 
REO ye | pee) 16. 
70. Garlichs v. Donnelly, 42 Nebr. 

57, 60 NW 323. 

71. Barrett v. Schaefer, 162 App. 
Div, 52,,146 (NYS 1056 [aff 247 N. Y. 
722 mem, 112 NE 1054 mem]. 

72. Rehrer vy. Zeigler, 3 Watts & 
S. (Pa.) 258: Nolan v. Warren, 11 Pa. 
Dist. 561; Reneker y. Hill, 3 Phila. 
(Pa.) 110. 

73. ole v. Barron, 8 Mo. A. 509; 
H. C. Houston Lumber Co. v. Wetzel, 
etc., R. Co., 69 W. Va. 682, 686, 72 SE 
786 [quot Cyc]. 

74. Blanchard v. Fried, 162 Ill. 462, 
44 NE 880 [rev 58 Ill. A. 622]; Bruce 
v. Hoos, 48 Mo. A. 161 [dist Curiess 
v. Lewis, 46 Mo. A. 278]; McClintock 
v. Rush, 63 Pa. 203. 

75. Huntington Plumbing, etc., Co. 
v. McGuffin, 75 W. Va. 78, 83 SE 194 
[foll Pittsburgh Steel Products Co. 
v. Huntington Masonic Temple As- 
soc., 81 W. Va. 222, 94 SH 1127], 

76. McAboy v. Junk, 68 Mont. 198, 
2062 114. 

77. See supra § 10. 

78. May, etc., Brick Co. v. General 
Engineering Co., 76 Ill. A. 380 [aff 180 
Tll, 535, 54 NE 638]. 

79. Iowa.—Johnson y. Otto, 105 
_lowa 605, 75 NW 492. 
eee rouren v. Shryock, 55 Md. 

Mich.—Union Trust Co. v. Casserly, 
127 Mich. 183, 86 NW 545. 

Minn.—Coughlan vy. lLongini, 77 
Minn. 514, 80 NW 695; Miller v. Con- 
dit, 52 Minn. 455, 55 NW 47; Linne 

_ v. Stout, 41 Minn. 483, 438 NW 377. 


Harrington, 5 


Mo.—Brockmeier y, Dette, 58 Mo. 
A. 607. 

Nebr.—Chapman v. Brewer, 43 
ee 890, 62 NW 320, 47 AmSR 


80. Hillary v. Pollock, 13 Pa. 186. 
81. Schwartz v. Lewis, i138 App. 
Div. 566, 123 NYS 319, 
82. Bangs v. Berg, 82 Iowa 350, 
48 NW 90. 
83. Cross references: 
Amount of claim see supra §§ 250- 
256 


Price charged for each item see infra 


296. 

Separate statement of value of labor 

and materials see infra § 296. 
Terms of contract generally see 

supra § 280. 

84. Bennett v. Frederick R. Gerry 
Co., 273 Pa. 585, 117 A 345. 

85. Dyer v. Wallace, 264 Pa. 169, 
107 A 754. 

86. Bringham v. Knox, 127 Cal. 40, 
bIPP 198 Joost ve. Sullivan, DLL Cal. 
286, 43 P 896; Booth vy. Pendola, 88 


Cal. 36,) 23|,P)-200, 25) P1101; Jewell 
v. McKay, 82 Cal. 144, 23 P 139. 

87. McDonnell v. Nicholson, 67 Mo. 
A. 408. 

88. In re Emslie, 102 Fed. 291, 42 
CCA 350 [aff 97 Fed. 929, 98 Wed. 
716] (New York statute); Fyfe v. 
Sound Dev. Co., 235 N. Y. 266, 139 NE 
268, 26 ALR 1325; Flaum v. Picar- 
reto, 226 N. Y. 468, 123 NE 739. 

{a] Under the amendment of 1916 
(L. 1916 c 507) “it is still necessary 
for the lien to state the agreed price 
or value of the labor performed or 
the materials furnished.” Gately v. 
Gately, 103 Misc. 16, 19, 169 NYS 
280 


80. 

[b] Statute construed.—‘“‘This sub- 
division [L. (1909) e¢@ 38 § 9 subd 4] 
does not require that both the agreed 
price and the value of the labor and 
materials furnished shall be stated. 
The law is complied with if the 
agreed price is given or the value 
stated of the work done or materials 
furnished. The agreed price means 
the price agreed upon by the contract 
of employment or of purchase.” Fyfe 
v. Sound Dev., Co.,,235 N. Y. 266, 269, 
139 NE 263, 26 ALR 1325 [rev 202 
App. Div. 842 mem, 194 NYS 936 
mem]. 

[c] The whole value (1) of the 
labor or materials should be stated 
where all are performed or furnished 
under the same contract. Mitchell v. 
Dunmore Realty Co., 126 App. Div. 
829, 111 NYS 822. (2) But where not 
all the materials were furnished un- 
der one entire contract, there being 
divers sales between different dates, 
it is sufficient to state the value of 
the materials not paid for. Brady v. 
Rodenbach, 174 App. Div. 795, 161 
NYS 691. And see Weaver Hardware 
Co. v. Solomovitz, 98 Misc. 418, 163 
NYS 121 (claim for balance due under 
contract and as extras). 

[d] Where the agreed price is 
cost plus ten per cent, it is sufficient 
so to state in the notice of lien; it 
is not necessary in such case to state 
in figures a_ specific or definite 


amount. Fyfe v. Sound Dey. Co., 235 
Nisa 266, 139 NE 263, 26 ALR 


[e] Statements held sufficient.— 
Woolf v. Schaefer, 103 App. Div. 567, 
93 NYS 184 [rev 41 Misc. 640, 85 NYS 
205]; Krauss v. Brunett, 73 Misc. 
428, 130 NYS 1086; Meulenbergh y. 
Coe, 160 NYS 581. 

89. Storch v. Marginal Realty 
Corp., 109 Mise. 669, 180 NYS 611. 

[a] Prior to 1916 the Lien Law 
required the notice of lien to state 
the agreed price or value of the labor 


performed or to be performed, or ma- 
terials furnished or to be furnished. 
Hurley v. Tucker, 128 App. Div. 580, 
112 NYS 980 [aff 53 Misc. 464, 105 
NYS 162, and aff 198 N. Y. 534 mem, 
92 NE 1087 mem]; Storch v. Marginal 
Realty Corp., 109 Misc. 669, 180 NYS 
611 (reciting the statute as it ex- 
isted prior to its amendment of 
1916); Weiss v. Kenney, 59 Misc. 279, 
112 NYS 287, 

90. Flaum v. Picarreto, 226 N. Y. 
468, 128 NE 739; Finn v. Smith, 186 
N. Y. 465, 79 NE 714; Brigham v: 
Duany, 211 App. Div. 869, 207 NYS 
161; Higgins v. G. Piel Co., 208 App. 
Div. 729, 202 NYS 874; Edward E. 
Buhler Co. v. New -York Dock Co., 
170. App. Div.) 486, 156 “NYS, -457; 
Storch v. Marginal Realty Corp., 109 
Mise. 669, 180 NYS 611; Lincoln Nat. 
Bank v. John Peirce Co., 98 Misc. 325, 
164 NYS 421; Spring v. Collins Bldg., 
etc., Co., ‘60 Mise. 239, 113 NYS 29. 

[a] Statements: held insufficient.— 
(1) A notice which recites both labor 
performed and to be performed, as 
well as materials furnished .and to 
be furnished, but which states only 
one agreed price or value for all the 
labor and another agreed price or 
value for all the material, without 
attempting to state the value or 
agreed price of the labor performed 
or materials furnished apart from the 
agreed price of the labor to be per- 
formed or the materials to be fur- 
nished thereafter is, clearly insuffi- 
cient since the amendment of the 
statute in 1916. Storch v. Marginal 
Realty Corp., 109 Misc. 669, 180 NYS 
611. (2) A notice of lien alleging an 
agreement to furnish the plumbing 
for the dwelling house, stable, and 
gardener’s cottage for a certain sum, 
and, that the lienors had furnished 
certain of the materials and done a 
portion of the work, but failing to 
state how much of the agreement 
had been performed, or the value 
thereof, is fatally defective. White 
v. Livingston, 69 App. Div. 361, 75 
NYS 466. (3) A notice of a lien for 
materials which does not state the 
agreed price for the materials, but 
only states the amount unpaid as the 
agreed price, is defective. Fanning 
v. Belle Terre Estates, 152 App. Div. 
718, 137 NYS 595. (4) A notice which 
states that the amount claimed is 
the “agreed price or value” is insuf- 
ficient because of the alternative 
statement, Alexander v. Costello, 59 
Mise. 491, 110 NYS 1033; Siegel v. 
Ehrshowsky, 46 Misc. 605, 92 NYS 
cae Villaume y. Kirchner, 85 NYS 
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For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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The omission of the dollar mark opposite figures 
showing the value or price of the work or material 
will not defeat the lien where it clearly appears that 
the figures represent dollars and cents.°+ 

[§ 291] (e) Particularity and Itemization®?—-aa. 
In some jurisdictions 
it is held to be necessary that the claim or state- 


In General—(aa) Necessity. 


ment should contain an itemized 


work done and materials furnished,®* at least where 


claimant is a subcontractor,®* or 


not for a gross sum;%> but in other jurisdictions 
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account of the | claims.’ 


the contract is 


in some of which the statutory provisions are sub- 


91. Botto v. Ringwald, 60 Ill. A. 
415; Smith v. Headley, 33 Minn. 384, 
23 NW _ 550. 

92. Itemized account or bill of par- 
ticulars in proceedings to enforce lien 
see infra § 594. 

93. U.S.—Sosman v. Great South- 
ern Fireproof Hotel Co., 116 Fed. 800, 
54 CCA 162 (Ohio statute). 

Tll.—Crandall v. Lyon, 188 Ill. 86, 
58 NE 972 [rev 90 Ill. A. 265]; Moore 
v. Parish, 163 Ill. 98, 45 NE 573 [rev 


58 Ill. A. 617]; McDonald v. Rosen- 
garten, 35 Ill. A. 71 [aff 134 Ill. 126, 
25 NE 429]. 


Iowa.—Wetmore v. Marsh, 81 Iowa 
677, 47 NW 1021; Valentine v. Raw- 
son, 57 Iowa 179, 10 NW 33 

Kan. —Long-Bell Lumber. Co. v. Mc- 
Cray Band Go., 89 Kan. 788, 132 P 
992; Hentig v. Sperry, 38 Kan. 459, 
17 P 42; Deatherage v. Woods, 37 
Kan. 59, 14P 474; Newman v. Brown, 
27 Kan. 117; North, etc., Lumber Co. 
v. Hegwer, 41 Kan. A. 623, 42 P 388. 

Md.-—Carson v. White, 6 Gill 17. 

Mo.—Williams v. Chicago, etc., R. 
Co., 112 Mo. 463, 20 SW 6381, 34 AmSR 
403; Grace v. Nesbitt, 109 Mo. 9, 18 
SW 1118; Rude v. Mitchel® 97 Mo. 
"365; LL Sw: 225; Coe v. Ritter, 86 Mo. 
ots) Menryev.. “Plitt,,) 84. Mo. 2375 
Graves y. Pierce, 53 Mo. 423; Me- 
Williams v. Allan, 45 Mo. 573; Mar- 
tin-Welch Hardware, etc., Cos ivi 
Spencer, (A.) 214 SW #17; Mitchell 
Planing Mill Co. v. Allison, 71 Mo. 
A. 251; Cahill v. Christian Church 
Orphan’ School, 63 Mo. A. 28; Sosman 
v. Conlon, 57 Mo. A. 25; Holtschneider 
v. Page, 51 Mo. A. 285; Neal v. Smith, 
49 Mo. A. 328; Curless v. Lewis, 46 
Mo. A. 278; Kern v. Pfaff, 44 Mo. A. 
29; Lowis v. Cutter, 6 Mo. A. 54. 

Mont.—Bardwell v. Anderson, 13 
Mont. 87, 32 P 285. 

Nebr.—-Jarrett v. Hoover, 41 Nebr. 


231, 59 NW 353; Manly v. Downing, 
15 Nebr. 637, 19 NW 601. 
N. J.—Jersey Co. Associates. v. 


Davison, 29 N. J. L. 415. 

NiO. Wiray. vo Harris, 77°N.. Ci. 77. 

Oh.—Lapham v. Ransford, 27 Oh. 
Cir. Ct. 80; Keating v. Worthington, 
11.4Oh; Dec. (Reprint) 428, 27 CineL 
Bul 14. Compare Thomas y. Hues- 
man, 10 Oh. St. 152 (holding other- 
wise under early statutes). 

Okl.—Ferguson Vv. Stephenson- 
Brown Lumber Co., 14 Okl. 148, 77 
P 184. See Key v. Hill, 93 Okl. 64, 
219 P 308 (a failure in this respect 
does not render the claim fatally de- 
fective, an amendment being per- 
missible). 

Tex.—Ferguson v. Ashbell, 53 Tex. 
245; Thompson v. Kleinman, (Civ. A.) 
ich SW 593; Hess:v. Denman Lumber 

CCive Al) 218 SW 162; Paris First 
<n Bank vy. Lyon-Gray Lumber Con 
(Civ. A.) 194 (SW."1146;' Meyers. v. 
Wood, 26 Tex. Civ. A. 591, 65 SW 671. 

Va.—Brown v. Cornwell, 108 Va. 
129, 60 SE 623; Taylor v. Netherwood, 
91 Va. 88, 20 SE 888; Shackleford v. 
Beck, 80 Va. 573. 

Wash.—Bolster v. Stocks, 13 Wash. 
460, 48 P 632, 534, 1099; ‘Fairhaven 
Land Co. v. Jordan, 5 Wash. 729, 32 
P 729; Warren v. Quade, 3 Wash. 750, 
29 P. 827; Gates. v. Brown, 1 Wash. 
470, 25 P 914. 

W. Va.—Niswander v. Black, 50 
W. Va: 188, 40 SE 431. 

B. C.—Weller v. Shupe, 6 B. C. 58; 
[40 C. J.—16] 


Smith v. McIntosh, 3 B. C. 26. 

[a] Requirement a _ substantial 
one.—A provision requiring the filing 
of an itemized account of the work 
or materials for which the lien is 
claimed is a substantial one, which 
must be observed. Withrow Lumber 
Co. v. Glasgow Inv. Co., 101 Fed. 862, 
42 CCA 61 [aff 92 Fed. 760]. 4 

{[b] The object (1) of the statu- 
tory requirement is to furnish the 
Owner with such information that he 
can readily ascertain. whether the 
charges are correct. Whicher Dev. 
Corps v.00 Ross, - 142) “Md> 522,121) 4%. 
372% (2) The statement should in- 
form the owner of the particulars of 
the claim so that he may make the 
necessary inquiries to satisfy himself 
as to its justice as a lien on his 
property. Endy v. Ogrydziak, 10 Kulp 
CPa jy 023 (3) Itemization is re- 
quired so that the debtor and other 
creditors may determine from an in- 
spection of the recorded account for 
what the lien is claimed, whether for 
work and labor, and if so, the nature 
of it, when performed, and at what 
price; or materials, and if so, the 
kind, quality, and price, and when 
furnished; or both labor and ma- 
terials, and if so, the kind, quality, 
and price of each and when performed 
or furnished. Grant v. Cumberland 
Valley Cement Co., 58 W. Va. 162, 52 
SE 36. (4) However, some statutes 
requiring itemized claims deal only 
with the rights of owners, architects, 
contractors, and subcontractors, and 
do not require the lien to give any in- 
formation to subsequent encum- 
brancers. Citizens’ Bank v. Lesko, 
297, Pat 174;,.0b20-A 808° 

{e] In Louisiana (1) Acts (1916) 
No. 229 require itemization. Mc- 
Naspy v. Eunice Electric Theatre Co., 
154 La. 96,97 -S.327.  (2).;Adso Civ. 
Code art 3372 required a_ detailed 
statement. Shreveport Nat. Bank v. 
Maples, 119 La. 41, 43 S 905. (38) 
But Acts (1914) No. 221 did not re- 
quire the filing of a bill of items. 
Benson vy. Wilkinson, 142 La. 2738, 
GOd Suivi 

[d] Where the building operation 
is abandoned by the owner before 
completion and the contractor claims 
a lien for what was done and fur- 
nished prior to the abandonment, he 

must itemize his claim aS nearly as 
practicable, and a single lumping 
charge is insufficient. Nixon v. Cydon 
Lodge No. 5 K. P., 56 Kan. 298, 43 
P 236. 

94. Leeds v. Little, 42 Minn. 414, 
44 NW 309; Wharton v. Real Est. Inv. 
Co., 180 Pa. 168, 36 A 725, 57 AmSR 
629; McFarland v. Schultz, 168 Pa. 
634, 32 A 94; Brown v. Myers, 145 
Pas 23 A 254; Gray v. Dick, 97 Pa. 
142; Fahnestock v. Speer, 92 Pa. 146; 
Lee v. Burke, 66 Pa. 336; Russell v. 
Bell, 44 Pa. 47; Smith v. Sarver, 4 
Pa. Cas. 289, 7 A 99; Barker Painting 
@oz v. General Carbonic Co.,"7%78 Pa. 
Super. 493; Chapman vy. Faith, 18 Pa. 
Super. 578; Lee v. Exeter Club, 9 Pa. 
Super. 581; Brown v. Kolb, 8 Pa. 
Super. 413, 43 WklyNC 26; Slezak v. 
Ziberna, 3 Pa. Dist. & Co. 831; King 
Vi. Philadelphia First Brethren 
Church, 14 Pa. Dist. 265, 32 Pa. Co. 
288; Wolfe v. Keeley, 9 Pa. Dist. 515, 
23 Pa. Co. 408; Dunn v. Cutter, 6 Pa. 
Dist. 666, 20 Pa. Co. 24; Malaney v. 


stantially the same or very similar, 
account is held not necessary,®® although even in 
such jurisdictions it is better practice to state in 
the notice of lien a particular description of the 
labor and material used in the construction of the 
building upon which the lien was claimed.** 
Combination or separation of labor and material 
Whether the claim is for work or mate- 
rials must be shown.?? 
tions, claims for both labor and material must be 
stated as separate items,' unless furnished under 


[40 C.J.) 244 


an itemized 


In a majority of jurisdic- 


Mears, 5 Pa. Dist. 420; Davenport v. 
Persch, 5 Pa. Dist. 38; Joyce v.. Cor- 
coran, 9 Kulp (Pa.) 502; Shields Vv. 
Garrett, 5 WKlyNC (Pa.) 120 [aff 12 
Phila. 458]. Compare Evans _ vy. 
Weaver, 12 Phila. (Pa.) 337 (Holding 
otherwise under the act of 1849). 

Contract with owner for gross sum 
see infra § 293. 

95. Contract for gross sum see 
infra § 293. 
_ 96.--U. “Si—Central Trust Cons 
Richmond, ete., R. Co., 54 Fed. 723. 

Ala.—Garrison v. Hawkins Lum- 
ber Co., 111 Ala. 308, 20 S 427; Green 
Vv. Robinson, 110 Ala. 503; 20 S 655 


Leftwich Lumber Cory ve Florence 
eee ee etc., Assoc., 104 Ala. 584, 


Ark.—Terry v. Klein, 133 Ark. 366, 
201 SW 801; Wood v. King, 57 Ark. 
284, 21 SW 471. 

Cal.—McClain Vie tion, sie Gale 
132, 61 P 2738, 68 P 182, 622; Jewell 
Vv. McKay, 82 Cal. 144% 23. P, 139: 
Seldon v. Meeks, 17 Cal. 128; Brennan 
v. Swasey, 16 Cal. 140, 76 AmD 507. 
a ane .—Nichols v. Culver, 51 Conn. 
ven C.—Emack vy. Campbell, 14 App. 

Hawaii.—Wong Wong v. Honolulu 
Skating Rink, Lta., 24 “Hawaii 181. 

Ind.—-Jenckes v. Jenckes, 145 Ind. 
624, 44 NE 632; Neeley v. Searight, 
113, Ind. .316,,15 NE 598; Schneider v. 
Kolthoff, 59 Ind. 568; Peck v. Hensley, 
21 Ind. 344; Rhodes v. Webb- Jameson 
Cox Lg Ind. A. 195, 49 NE 283. 


Ky.—Caldwell Inst. Vv. Mounge, £2 
Duv. 582. 
Me.—Wescott v. Bunker, 83 Me. 


toe 22 A 388; Ricker v. Joy, 72 Me. 

Mass.—Borden v. Mercer, 163 Mass. 
7, 39 NE 413; Sexton v. Weaver, 141 
Mass. 273, 6 NE 367; Busfield v. 
Wheeler, 14 Allen 139. 

Nev. —Lonikey v. Wells, 16 Nev. 271. 

Or.—St. Johns Lumber Co, Voperitze 
75 Or. 286, 146 P 4838; Curtis v. Sesta- 
novich, 26 Or. 107, 37 PB 67; Ainslie v. 
Kohn, 16 Or. 363, 19 P OT: Kezartee v. 
Marks, 15) Or: 529, aes ed 407; Whittier 
Vv. Blakely, 13 Or. 546, 11 P 305. 

Vt.—Baldwin v. Spear, 79 Vt. 43, 
64 A 235. 

And see Lanier v. Lovett, 25 Ariz. 
54, 213 P 391 (inclining to this view, 
but holding that in any event the 
statement in question was not in- 
sufficient, the contract being for a 
gross sum). 

97. Wong Wong v. Honolulu Skat- 
ing Rink, Ltd., 24. Hawaii 181. 

98. Combination or separation of 
value or price of labor and material 
see infra § 296. 

99. Robinson v. Davis, 8 Del. Co. 
(Pa.) 237. 

[a] Claims construed: (1) To be 
for labor only. Vitelli v. May, 120 
App. Div. 448, 104 NYS 1082. (2) 
To be for materials only. Pittsburgh 
Plate Glass Co. v. Vanderbilt, 143 
NYS 609. (8) Not to be for materials 
only. Isler v. Dixon, 140 N. C. 529, 
53 SE 348. 

1. Ga.—Smith v. Van Hoose, 110 
Ga. 633, 36 SE 77; Cartter v. Rome, 
etc., Constr. Co., 89 Ga. 158, 15 SE 36. 

Pa.—Noll v. Swineford, 6 Pa. 187. 

Wash.—vU. S. Savings, ete., Co. vy. 
Jones, 9 Wash. 434, 37 P 666; Gates vy, 
Brown, 1 Wash, 470, 25 P 914, 


242 [40 C.J.] 
an entire contract for a gross sum;* but in a few 
jurisdictions they may be combined in one item.® 

Separate contracts. Where a claimant combines 
claims due on separate contracts in one lien state- 
ment, and asserts a claim in a lump sum without 
specifying the particular amount due under each, 
his claim for lien is void as against purchasers, 
creditors, and other lien claimants;* but where a 
single lien may be obtained because the work 
was continuous, although done under different con- 
tracts,® it is not necessary to state the amount due 
on each of the separate contracts® 

[§ 292] (bb) Sufficiency. In jurisdictions where 
itemization is required,’ the account filed must be 
fairly’ and reasonably® itemized. The particulars 
of the claim must be fully stated,?° that is, the 
itemized account or bill of particulars should be 
as full and specific as the nature of the case 
admits in respect of all matters as to which the 
adverse party ought to have information.1! To what 
extent the account must be itemized depends some- 
what on circumstances.'?. The court will not require 
too great a particularity in the specification of the 
quality of the materials,‘? nor will the len be 
lost because the items of the account do not descend 
to minute particulars.1* It is sufficient if there 
is a substantial compliance with the statutory re- 
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[§§ 291-293 


quirement;® if’ the statement of claim is itemized 
as nearly as practicable;1* or if the claim or aec- 
count is as definite and specific as the contract 
under which the work or material was furnished.” 
Itemization in form is unnecessary if it appears 
in substance and effect.18 A bill of particulars, filed 
with the claim, becomes part of it;'® and it is suffi- 
cient if the required itemization appears in an 
account or other paper annexed to the claim, re- 
ferred to therein and made a part thereof as an 
exhibit.2° Where the statute requires both the 
specifications of the contract and an account of 
items to be filed, the same paper may serve both 
purposes when appropriate for both.*+ 

Insufficiency as to part of items.22 Sometimes 
part of the items are sufficiently stated, while others 
are not,?* and in such case the entire claim is not 
defeated.?* 

[§ 293] bb. Contract for Gross Sum Generally; 
Extras.2° Regardless of the conflict of authority 
as to the necessity of itemization generally,” it is 
well established that, where the work was done or 
the materials furnished under an entire contract 
to do or furnish the same for a gross sum, it 
is not necessary that claimant should in his lien 
statement itemize his account.27 The most usual 
application of this rule is in the case of persons 


B. C.—Weller v. Shupe, 6 B. C. 58. 

Que.—Montreal v. Lefebvre, 14 Que. 
Super. 473 [aff 9 Que. Q. B. 282 (app 
dism [1900] A. C. 600)]. 

2. Moore v. Parish, 163 Ill. 98, 45 
NE 573; Pue v. Hetzell, 16 Md. 539; 
Leeds v. Little, 42 Minn. 414, 44 NW 
309; Dallas v. Brown, 60 Mo. A. 493. 

3. Weaver Hardware Co. v. Solo- 
movitz, 98 Mise. 413, 168 NYS 121. 

4 Tulsa Exch. Nat. Bank v. Okeya 
Oil, etc., Co., 107 Okl. 62, 229 P 765. 

Statement of amount due generally 
See supra § 250. 

5. See supra § 207. 

6 Culner vy. Caine, 
61 P 1008. 

7. See supra § 291. 

8. Rude v. Mitchell, 97 Mo. 365, 11 
SW 225; Springfield Planing Mill, 
etc., Co. v. Krebs, 196 Mo. A. 432, 
193 SW 621; Baker v. Smallwood, 161 
Mo. A. 257, 143 SW 518, 

{a] Accounts held sufficiently 
itemized.—Grace v. Oakland Bldg. 
Assoc., 166 Ill. 687, 46 NE 1102; Re- 
public County School Dist. No. 3 v. 
Howell, 44 Kan. 285, 24 P 365; Sharon 
Town Co. v. Morris, 39 Kan. 377, 18 
P 230; Johnson y. Stout, 42 Minn. 514, 
44 NW 534; Mitchell Planing Mill Co. 
v. Allison, 138 Mo. 50, 40 SW 118, 60 
AmSR 544 [rev 71 Mo. A. 251]; 
Brockmeier v. Dette, 58 Mo. A. 607; 
Deardorff v. Roy, 50 Mo. A. 70; Bruce 
v. Hoos, 48 Mo. A, 161; Miller v. 
Whitelaw, 28 Mo. A. 639; Burrough y. 
White, 18 Mo. A. 229; McAboy v. 
Junk, 68 Mont. 198, 216 P 1111; Neu- 
man v. Grant, 36 Mont. 77, 81, 92 P 
43 (“If anything, it was more spe- 
cific than was necessary’); Bardweli 
v. Anderson, 13 Mont. 87,,32 P 285; 
Manly v. Downing, 15 Nebr. 637, 19 
NW 601; Hobbs v. Spiegelberg, 3 N. 
MM.’ 222;} 5 P 529; Turner v. St. John, 
8 N. D. 245, 78 NW 340; Blanshard 
vy. Schwartz, 7 Okl. 23, 54 P 303. 

{b] Accounts held not sufficiently 
itemized.— Springer Land Assoc. v. 
Ford, 168 U. S. 513, 18 SCt 170, 42 
L. ed. 562; Breed v. Glasgow Inv. Coa., 
92 Fed. 760 [aff 101 Fed. 863, 42 CCA 
61]; Campbell v. Jacobson, 145 111. 
389, 34 NE 39 [aff 46 Ill. A. 287]; 
Nixon v. Cydon Lodge No. 5 K. P,, 
56 Kan. 298, 43 P 236; Williams v. 
Chicago, etc., R. Co., 112 Mo. 463, 20 
SW 631, 34 AmSR 403; Rude v. 
Mitchell, 97 Mo. 365, 11 SW 225; Mc- 
Williams v. Allan, 45 Mo. 573; Hum- 
mel v. Field, (Mo. A.) 256 SW 515; 


22 Utah 216, 


Springfield Planing Mill, ete., Co. v. 
Krebs, 196 Mo. A. 432, 193 SW 621; 
Cahill v. Christian Church Orphau 
School, 63 Mo. A. 28; Kern v. Pfaff, 
44 Mo. A. 29; Lee v. Exeter Club, 9 
Pa. Super. 581; Furst-Kerber Cut 
Stone Co. v. Wells, 116 Va. 95, 81 SE 
22. Brown v. Cornwell, 108 Va. 129, 
60 SE 623; Shackleford v. Beck, 80 
Va. 573; Bolster v. Stocks, 13 Wash. 
460, 48 P 532, 534, 1099. 

9. Sorg v. Crandall, 233 Ill. 79, 84 
NE 181. 
eee Greene v. Ely, 2 Greene (Iowa) 
508. 

11. Ferguson y. Ashbell, 53 Tex. 
245. 

{a] More detailed description pos- 
sible.—The description of the mate- 
rials furnished is insufficient where 
a@ more complete detailed description 
could have been made. McCloy v. 
Goldbloom, 2 Pa. Dist. & Co. 428. 

{b] est of sufficiency.—The suf- 
ficiency of the bill of particulars re- 
quired upon the filing of a mechanic’s 
lien under a verbal contract may be 
properly tested by the same rules as 
would be applicable in deciding upon 
special demurrer the sufficiency of a 
petition upon a quantum meruit for 
materials furnished and work and 
labor done. Ferguson vy. Ashbell, 53 
Tex, 245, 

12. Springfield Planing Mill, etc., 
Co. v. Krebs, 196 Mo. A. 432,193 SW 621. 

[a] Cost plus contract.—Where it 
was agreed that claimant should sup- 
ply the labor and material for the 
improvements, superintend the work, 
and be paid the cost plus ten per cent 
thereof for his reimbursement and 
full compensation, statements of ac- 
counts annexed to a mechanic’s lien 
claim, listing in chronological order, 
and stating the objects of, payments 
made by plaintiff showing the nature 
and time of the services rendered and 
materials furnished, and mentioning 
the prices paid for material and the 
persons from whom it was purchased, 
are sufficiently explicit in view of the 
special purpose and terms of the 
agreement between the parties. 
Wicher Dev. Corp. v. Ross, 142 Md. 


522i ota Aes 7 o) 

i3. Ferguson vy. Vollum, 1 Phila. 
(Pa.) 181. 

14. McAboy v. Junk, 68 Mont. 198, 
216) Pit. 

16s. SEIN. rancis) & 7 Cory ines we 
Hotel, Rueger,- Inc. 125 Va.) 106.199 


SE 690; Hough v. Watson, 91-W. Va. 
161, 112 SE 303. 

[a] A substantial compliance to 
such an extent that the face of the 
notice will point the way by which 
the true, state of accounts between 
the parties can be accurately ascer- 
tained is all that is required. Dicker- 
son Lumber Co. v. Paul, (W. Va.) 
122 SH 270. 

16. McNaspy v. Eunice Electric 
Theatre Co., 154 La. 96, 97 S 327. 

17. McNaspy v. Eunice Electri¢ 
Theatre Co., supra; McCarthy Lum- 
ber, etc., Co. v. Kinder, 206 Mo. A. 
287, 225 SW 1024; Springfield Planing 
Mill, etc., Co. v. Krebs, 196 Mo. A. 
432, 193 SW 621. 

18. Grant v. Cumberland Valley 
Cement Co., 58 W. Va. 162, 52 SE 36. 

19. See supra § 245, 

20. McLaughlin v. Shaughnessey, 
42 Miss. 520; Berkshire Lumber Co. 
Vite S- Chick inva Collis =itomin. 
342, 153 SW 1078; Knabb’s Appeal, 10 
Pa. 186, 51 AmD 472; Lee v. Exeter 
Club, 9 Kulp (Pa.) 209; Muffly vy. 
Karchnak, 8 Kulp (Pa.) 278; John- 
ston v. Harrington, 5 Wash. 73, 31 
Piss 

[a] Sufficiency of bill of particu- 
lars.—Nothing in the bill of particu- 
lars of a lien claim is necessary to 
complete the claim except items of 
materials, dates, and prices. Calt- 
rider v. Isberg, (Md.) 130 A 53. 

Bi ie F ‘S Great Southern 
ireproo ote o., 116 Fed. 800, 
CCA 162: kal 
22. Inclusion of nonlienable items 

see infra § 299. 

23. EKeeny v. Rothbaum, 
A. 331, 187 SW 82. 
infra note 24, 

24. Whicher Dev. Corp. vy. Ros 
142 Md. 522, 121 A 872;-State v. Rowe 
nolds, 266 Mo. 595, 182 SW 743: 
Rizzolo v. Poysher, 89 N. J. L. 618° 
99 A 390; Ott v. Du Plan Silk Corp. 
271 Pa. 322, 114 A 630; Mercer Mill. 
ing, etc., Co. v. Kreaps, 18 Pa. Super. 
1; Slezak vy. Ziberna, 3 Pa. Dist. & 
ooo es a 

. Entire contract for 
as dispensing with: ip ety ios 
Particularity as to: 

Price see infra § 296, 

Time see infra § 295. 

Separation of labor and material 

claims see supra § 291, 

26. See supra § 291, 

27. U. S.—Great Southern Fire- 


155 Mo, 
And see cases 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number 
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who contract directly with the owner,?® but the 
same rule has also been held to be applicable in 
the case of a subcontractor whose contract with 


proof Hotel Co. vy. Jones, 116 Fed. 
NOs, ote CCA Woo afatt 193 UW.) Sh "b32) 
24 SCt 576, 48 L. ed. 778]. 
Cal.—Heston v. Martin, 11 Cal. 41. 
Conn.—Charleston Bank v. Curtiss, 
18 Conn. 342, 46 AmD 325. 
Meee France v. Woolston, 9 Del. 
Ill.—Hayes v. Hammond, 162 Il. 
133,.44 NE 422 [aff 61 Ill. A. 310]; 
Moore v. Parish, 58 ill. A. 617. 
Iowa.—Bernstein  v. Alcorn, 194 
Iowa 1109, 190 NW 975. 
Kan.—Nixon v. Cydon Lodge No. 
D IE. ep OmINaATY, 298, 4309P 286s Res 
public County School-Dist. No. 3 v. 
Howell, 44 Kan. 285, 24 P 365; 
Sharon Town Co. v. Morris, 39 Kan. 
SVU Loe 2301 


Me.—Wescott v. Bunker, 88 Me. 
499, 22 A 388. 
Md.—Gunther vy. Bennett, 72 Md. 


384, 19 A 1048; Baker y. Winter, 15 
Mads 132 

Minn.—Leeds v. Little, 42 Minn. 
414, 44 NW 309; King v. Smith, 42 
Minn. 286, 44 NW 65. 

Mo.—Mitchell Planing-Mill Co. v. 
Allison, 138 Mo. 50, 40 SW 118, 60 
AmSR 544; Grace v. Nesbitt, 109 Mo. 
9, 18 SW 1118; Mitchell Planing Mill 
Co. v. Allison, 71 Mo, A. 251; Cahill 
v. Christian Church Orphan School, 
63 Mo, . 28; Dallas v. Brown, 60 
Mo. A. 493; Abbott v. Hood, 60 Mo. 
A. 196; Sosman v. Conlon, 57 Mo. A. 
25; Buchannan v. Cole, 57 Mo. A. 11; 
Busso v. Fette, 55 Mo. A. 453; Kern 


v. Pfaff, 44 Mo. A. 29; Miller v. 
Whitelaw, 28 Mo. A. 639; Nelson v. 
Withrow, 14 Mo. A. 270; Kling v. 
Carondelet R. Constr. Co., 7 Mo. A. 
410; Lowis v. Cutter, 6 Mo. A. 54, 


Contra Neal v. Smith, 49 Mo. A. 328; 
Bruns v. Capstick, 46 Mo. A. 397; 
Smith v. Haley, 41 Mo. A. 611. 

Mont.—Bardwell v.: Anderson, 13 
Mont. 87, 32 P 285. 

Nebr.—Guiou v. Ryckman, 77 Nebr. 
833, 110 NW 759, 124 AmSR 877; 
Doolittle v. Plenz, 16 Nebr. 153, 20 
NW 116. 

N. J.—Edwards v. Derrickson, 28 
INF ee 39.. 

N. D.—Turner v. St. John, 8 N. D. 
245, 78 NW 340. 

Oh.—Thomas v. Huesman, 10 Oh. 
St. 152; Davis v. Hines, 6 Oh. St. 473. 

Or.—Zanello v. Portland Cent. 
Heating (Co, 70-Or.. 69,139 -P' 572: 

Pa.—kKnabb’s App., 10 Pa. 186, 51 
AmD 472; Young vy. Lyman, 9 Pa. 
449; Smaltz v.-Knott, 3 Grant 227; 
Brown v. Kolb, 8 Pa. Super. 413, 43 
WklyNC 26; Thorn v. Heugh, 1 Phila. 
322; Haines v. Burr, 1° Phila. 52; 
Stiles v. Leamy, 1 Phila. 29; Smith 
v. Gilmore, 34 WklyNC 128. 

Tex.—Pool. v. Wedemeyer, 56 Tex. 
287; Ferguson v. Ashbell, 53. Tex. 
245; Hemphill vy. Gleason, (Civ. A.) 
272 SW 275; Houston Cotton ‘Exch. 
igggewtes 3, Lex Awe Clive Cas: 

Va.—H. N. Francis & Co., Ine. v. 
Hotel Rueger, Inc., 125 Va. 106, 99 
SE 690; Gilman v. Ryan, 95 Va. 494, 
28 SE 875; Taylor vy. Netherwood, 91 
Va. 88, 20 SE 888. 

W. Va.—Pittsburgh Steel Products 


Co. v. Huntington Masonic Temple 
Assoc., 81 W. Va. 222, 94 SE 127. 
[a] Statutory provisions. — (1) 


“Our present statute does not require 
that the particular items shall be set 
out where the contract is for the en- 
tire job.” Bernstein v. Alcorn, 194 
TOwWarm Loge TO0GENW ss gitios), 91 Orn Cay) 
“Where the work or materials, or 
both, are furnished by contract, the 
statute provides that the statement 
need not state the particulars of such 
labor or materials further than by 
stating, generally, that certain work 
therein stated was done by contract 
at a price mentioned.” Rizzolo v. 
Poysher, 89 N. J. L. 618, 621, 99 A 


390. 
[b] “A distinction runs through 
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the authorities in regard to the par- 
ticularity required in specifying the 
amount and character of the work 
done or materials furnished, and the 
prices charged therefor, where the 
claim restS upon open account and 
where the work done or materials 
furnished were contracted for as an 
entirety. More particularity of state- 
ment is reauired in the former than 
in the latter’ instance.” ee NG 
Francis & Co., Inc. v. Hotel Rueger, 


Inc., 125 Va. 106, 121, 99 SE 690. 
28. Cal.—Heston Vv. Martin, 11 
Calin4ay: 


Hawali.—Wong Wong v. Honolulu 
Skating Rink, Ltd., 24 Hawaii 181. 

Md.—Baker v. Winter, 15 Md. 1. 

Mo.—State v. Reynolds, 288 Mo. 


522, 232 SW 1035 [quashing certio- 
rari sub nom. McCarthy Lumber, 
etc., Co. v. Kinder, 206 Mo. A. 287, 
225 SW 1024]; Mahan v. Brinnell, 94 
Mo. A. 165, 67 SW 930; Abbott v. 


Hood, 60 Mo. A. 196; Buchannan y. 
Cole, 57 Mo. A. 11; Busso v. Fette, 
55 Mo. A. 458; Kling v. Carondelet 
Ry Constr..Co., 7. Mor A,; 410. 

Nebr.—Manly v. Downing, 15 Nebr. 
637, 19 NW 601. 

N. J.—Eawards v. Derrickson, 28 
ING ee het eee 

Pa.—Citizens’ Bank v. Lesko, 277 
Pa, 174, 120 A 808; Bohem v. Seel, 
185 Pa. 382, 39 A 1009; Lee v. Burke, 
66 Pa. 336; Hahn’s App., 39 Pa. 409; 
Philadelphia Fourth Baptist Church 
v. Trout, 28 Pa. 153; Young v. Lyman, 


9 Pa. 449; Sumption v. Rogers, 53 
Pa. Super. 109 [aff 242 Pa. 348, 89 
A 121]; Vansciver v. Churchill, 35 
Pa. Super. 212; Warren v. Johnston, 


33 Pa. Super. 617; Chapman v. Faith, 
18 Pa. Super. 578; McCune v. Hatch, 
18 Pa. Super. 469; Brown v. Kolb, 8 
Pa. Super. 413, 48 WklyNC 26; Wint 


Co., Ltd. v. Kurecz, 29 Pa. Dist. 925; 
MeDoweH''! vy. Hill): 1: Phila. ; 102; 
Haines v. Burr, 1 Phila. 52. 


Tex.—Pool vy. Wedemeyer, 56 Tex. 
287. 

W. Va.—H. C. Houston Lumber Co. 
v. Wetzel, etc., R. Co., 69 W. Va. 682, 
72 SE 786; O’Niel v. Taylor, 59 W. 
Va,.370,.53 SH 471; 

“A notice of lien for labor and ma- 
terial used in a building, filed by tne 
contractor, sufficiently describes the 
material and labor when a lump sum 
agreed to be paid the contractor by 
the contracting owner is stated al- 
though no itemized statement of the 
labor and material is embodied in the 
notice or in a bill of particulars at- 
tached to the notice, the notice other- 
wise sufficiently stating other mat- 
ters necessary to a clear understana- 
ing of the nature and amount of the 
lien claimed.’’ Wong Wong v. Hono- 
lulu Skating Rink, Ltd, 24 Hawaii 
181, 190. 

“Where the proof shows that a 
definite price has been agreed upon 
between the contractor and_ the 
owner for a completed structure there 
is no need to set out the items of 
the various materials furnished and 
the labor performed in complying 
with such contract.’ State v. Rey- 
nolds, 288 Mo. 522, 530, 282 SW 1085. 

{a] In Missouri (1) there are de- 
cisions to the contrary. Neal v. 
Smith, 49 Mo. A. 328; Bruns v. Cap- 
stick, 46 Mo. A. 397; Smith vy. Haley, 
41 Mo. A. 611. (2) These decisions 
are based on statements made in 
Rude v. Mitchell, 97 Mo. 365, 11 Sw 
225. See cases.supra this note. (3) 
But Rude v. Mitchell, supra, has been 
distinguished on the ground that the 
contract price was not agreed upon, 
the suit was upon a quantum meruit 
(State v. Reynolds, 288 Mo. 522, 232 
SW 1035; Busso v. Fette, 55 Mo. a. 
453), (4) and therefore the state- 
ments made therein as to the in- 
sufficiency of a lumping item of the 
whole contract price were not neces- 
sary to a decision of the case (State 


[40-C.3.] 248 


the principal contractor is for a gross sum in pay- 
ment for all work done or material furnished,”® 
although there is some authority to the contrary.*® 


v. Reynolds, supra). 

[b] “Less particularity is re- 
quired when a lien is filed by a con- 
tractor directly against the owner.” 
Slezak v. Ziberna, 3 Pa. Dist. & Co. 
831, 832. 

{c] Colorable interposition of as- 
sumed contractor.— Where an owner 
of land enters into a written con- 
tract for the erection of houses on 
the land, and the person named as 
contractor makes a written convract 
with a third person to do the work 
and furnish the material, and the 
subcontractor, after the work is fin- 
ished, files a lien for a lump balance 
without giving items of work and 
material furnished, the lien will be 
sustained if the jury find upon suffi- 
cient evidence that the owner was as 
a matter of fact the real contractor, 
and that the named contractor was 
the agent of the owner and a mere 
subterfuge used for the purpose of 
escaping a lien in a lump sum by 
the subcontractor. McCune v. Hatch, 
18 Pa. Super. 469. 

{d] Where the owner has assumed 
the contract and directed a subcon- 
tractor to proceed with his contract, 
the objection to a lumping charge as. 
made by the subcontractor does not 
apply; such work, done under a 
special contract with the owner, for 
a stipulated sum, need not be item- 
ized,in the claim or bill of particu- 
lars. Brown y. Kolb, 8 Pa. Super. 
413, 48 WklyNC 26. 

29. U. S.—Great Southern VFire- 
proof Hotel Co. v. Jones, 116 Fed. 
193, 540 0CA 165. [afl 293 USS Soc 
24 SCt 576, 48 L. ed. 778]. 

Ariz.—Lanier v. Lovett, 25 Ariz. 
54,°2103 P 391; 

Kan.—Nixon v. Cydon Lodge No. 5 
K, P., 56 Kan. .298, 48 P 236. 

Me.—Wescott v. Bunker, 83 Me. 
499, 22 A 388 [appr Ricker v. Joy, 
72 Me. 106]. 

Minn.—Leeds v. Little, 42 Minn. 
414, 44 NW 309. 

Mo.—Hilliker v. Francisco, 65 Mo. 
598 [said in Mitchell Planing- 
Mill Co. v. Allison, 138 Mo. 50, 40 
SW 118, 60 AmSR 544, to greatly 
limit if not in effect overrule MceWil- 
liams v. Allan, 45 Mo. 573] (the 
owner being apprised of the terms of 
the contract between the principal 
contractor and the subcontractor). 
Contra Baker v. Smallwood, 161 Mo. 
A, 257, 148 SW '518; Kling: v. Caron- 
delet R. Constr. Co, 7. Me A. 410. 
{reconciling Hilliker v. Francisco, 65. 
Mo. 598, and Lowis v. Cutter, 6 Mo. 
A. 54 

N.  aeloae York County Nat. Bank 
v. Wood, 169 App. Div. 817, 153 NYS 
860 [aff 222 N. Y. 662 mem, 119 NE 
1062 mem]. 

Va.—H. N. Francis & Co.,' Ine. v. 
Hotel Rueger, Inc., 125 Va. 106, 99% 
SE 690. 

W. Va.—Pittsburg Steel Products: 
Co. v. Huntington Masonic Temple 
Assoc., 81 W. Va. 222, 94 SE 127;, 
Bateson v. Baldwin Forging, etc., 
Co., 75 W. Va. 574, 84 SE 887. 

30. Meyers v. Wood, 95 Tex. 67, 
65 SW 174, 26 Tex. Civ. A. 591, 65 SW 
671. 

[a] In Pennsylvania (1) a claim 
by a subcontractor setting forth a 
lump contract price but giving uu 
details or particulars as to the work 
done or materials furnished is in- 
sufficient. Brown v. Myers,.145 Pa. 
IW jy285 Ay 254%) Gray, iv. Dicky some Pas 
142; Shields v. Garrett, 12 Phila. 458, 
And see Willson v. Canevin, 226 Pa. 
362, 75 A 666 (discussing the point). 
Contra Knowlan v. Ellis, 12 Phila. 
396; Howell v. Campbell, 12 Phila. 
388. (2) But a statement of the 
lump price, accompanied by a de- 
tailed and itemized statement of the 
work-or materials, is sufficient, See 
infra § 296. 


244 [40 C.J] 
Extras. Where the claim is for the contract price 
and extras, it is sufficient to state the contract 
price and to itemize the extras.*' Itemization or 
specification of extras is necessary where the sum 
claimed therefor was not agreed upon or fixed,*? 
but not where they were furnished under an agree- 
ment®* for a specified price.** A failure to itemize 
the extras does not defeat the entire claim.*° 
[§ 294] cc. Measurement and Computation. 
Where the contract is that the price of the work 
shall be ascertained by measurement and computa- 
tion after its completion, it is sufficient fo set out 
generally the nature of the work and the amount 
due without further specifications ;°° but where the 
amount of the claim is not a sum agreed upon 
or fixed, but is the result of computation, the ele- 
ments of the computation are the subject of an 
account which should be given.*’ Where the work 
is of a kind usually charged for by measurement 
and estimate, such as bricklaying, lathing, plaster- 
ing, ete., it is sufficient to show the quantity and 
measurement of each of the different elements, with 
the price charged per unit of computation, and 
the total price.** So also where the claim is for 
labor, an account showing the number of days’ or 
hours’ labor performed or furnished, with the price 
per day or per hour and the total amount claimed 


31. Home Lumber, etc., Co. v.« Mc- 


Curley, 84 Kan. 751, 115 P 590; Doo-| AmSR 544; 
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Allison, 138 Mo. 50, 40 SW 118, 60 
People’s Lumber Co. v. 


Bt 


“y 


~[§§ 293-295 


to be due, is sufficient.*® In some cases it is held 
that each article should be stated separately,*? but 
in other cases it is held permissible to combine 
in one item materials of the same kind and price,** 
or several days’ labor performed by the same per- 
son,*? it not being necessary to state each day’s 
service of each particular person as a separate 
item. *? 

[§ 295] dd. Time. It is not essential to the 
validity of the claim that the date on which each 
particular item was furnished should be given.** 
Except in some jurisdictions,*® the requirement as 
to the statement of time*® is fulfilled by stating 
that the work was done or the material furnished 
between two given dates,47 at least where the work 
was done or the material furnished, or both, under 
an entire contract for a gross sum,*® or when 
claimant worked or furnished material under a con- 
tract continuously between the given dates,*® or 
where the owner and the contractor are one and 
the same person,°® although not, it is held, where 
it is obvious that the work could not have been 
continuously performed during the period elapsing 
between the dates mentioned,®t or work was done 
on several buildings,®* or claimant is a subcon- 
tractor.°* Indeed, the statutes in some,** but not 


Fried, 162 Ill. 462, 44 NE 880 [rev 
58 Ill. A. 622]; Hayes v. Hammond, 


little v. Plentz, 16 Nebr. 153, 20 NW 
116. 

32. McPherson v. Greenwell, 27 R. 
Pots. 8) 61 VATS: 

{a] Some extra items held suffi- 
ciently specified.—Rizzolo v. Poysher, 
SON re sl 6l8) 099 cAL S90: 

33. <A. A. Nicol Heating, etc., Co. 
v. J. B. Neevel, etc., Constr. Co., 187 
Mo. A. 584, 174 SW 161; Bruns v. 
Braun, 35 Mo. A. 337. 
; Sumption v. Rogers, 
109° [aff 242 Pa. 348, 
Contra Smith v. Gilmore, 
WklyNC (Pa.) 128. 

35. Sedgwick vy. Concord Apart- 
ment House Co., 104 Ill. A. 5. 

36. Miller v. Bedford, 86 Pa. 454; 
Hill v. McDowell, 14 Pa. 175. 

37. Ehdin v. Murphy, 170 Ill. 399, 
48 NE 956 [aff 69 Ill. A. 555]; Kern 
v. Pfaff, 44 Mo. A. 29; McPherson v. 
Greenwell, 27 R. I. 178, 61 A 175. 

38. Walden v. Robertson, 120 Mo. 
38, 45, 5 SW 349; McDermott v. 
Claas. si104 lo; 423,415 Siw. 7995 
Henry Weis Cornice Co. v. Neevel, 
187 Mo. A. 496, 174 SW 159; Banner 
Lumber Co. v. Robson, 182 Mo. A. 
611, 168 SW 244; Kearney v. Wurde- 
man, 33 Mo. A. 447; McLaughlin v. 
Schawacker, 31 Mo. A. 365; Johnson 
v. Barnes, ete., Bldg. Co., 23 Mo, A. 
546; Hayden v. Wulfing, 19 Mo. A. 
353; Smith v. Sarver, 4 Pa. Cas. 289, 


34 


leew, (99¢ a Curtivw., Hartrick, /61", Pa. 
Super. 447. 
39. Brockmeier v. Dette, 58 Mo. A. 


607, 609. 

40. Meyers v. Wood, 26 Tex. Civ. 
AY 591650 SW, 6712 

41. Banner Lumber Co. vy. Rob- 
son, 182 Mo. A. 611, 168 SW 244 
[certiorar den sub nom. State v. Rey- 
nolds, 266 Mo. 595, 182 SW 743]. 


42. Sorg v. Crandall, 233 Ill: 79, 
84 NE 181. 
43. Sorg v. Crandall, 233 Ill. 79, 


S40 NB US lath 129 SDS SAS 255, © 266). 
and rev 129 Ill. A. 261]; McAboy v. 
Junk, 68 Mont. 198, 216 P 1111; Grant 
v. Cumberland Valley Cement Co., 58 
W. Va. 162, 52 SE 36. 

Particularity as to time generally 
see infra § 295. 

44. Hayes v. Hammond, 162 Ill. 
133, 44. NE 422, fafi 61 Tl). A. 310]; 
State v. Reynolds, 266 Mo. 595, 182 
SW 743; Mitchell Planing-Mill Co. v. 


Hays, 75 Mo. A. 516; Meyers v. Wood, 
95 (Tex 167, 26S CSW Gith SSA sav. 
Broome, 59 Tex. 466. 

45. Jersey Co. Associates v. Davi- 
son, 29 N. J. L. 415. 


46. See supra § 289. 
47. Del.—France v. Woolston, 9 
Del. 557. 


Ill.—Kendall v. Fader, 199 Ill. 294, 
65 NE 318 [aff 99 Ill. A. 104]; Hhdin 
v. Murphy, 170 Ill. 399, 48 NE 956 
{aff 69 Ill. A. 555]; Grace v. Oakland 
Bldg. Assoc., 166 Ill. 637, 46 NE 
1102; Moore v. Parish, 163 Ill. 93, 45 
NE 573; Hayes v. Hammond, 162 IIll. 
133, 44 NE 422; Springer v. Kroe- 
schell, 161 Ill. 358, 43 NE 1084; Carl- 
son v. Anderson, 66 Ill. A. 668. 

Iowa.—Bangs v. Berg, 82 Iowa 3850, 
48 NW 90 [foll Eggert v. Snoke, 122 
Towa 582, 98 NW 372]. 

Minn.—Johnson v. Stout, 42 Minn. 
514, 44 NW 534. 

Mo.—State v. Reynolds, 266 Mo. 
595, 182 SW 743 [den certiorari sub 
nom. Banner Lumber Co. v. Robson, 
182 Mo. A. 611, 168 SW 244]; Mitchell 
Planing-Mill Co. v. Allison, 188 Mo. 
50, 40 SW 118, 60 AmSR 544; Ittner 
v. Hughes, 133 Mo. 679, 34 SW 1110; 
Powers, etc., Cornice, etce., Co. v. 
Muir, 146 Mo. A. 36, 123 SW 490; 
Peck v. Bridwell, 10 Mo. A. 524. 

Nebr.—Noll v. Kenneally, 37 Nebr. 
879, 56 NW 722; Manly v. Downing, 
15 Nebr. 637, 19 NW 601. 

Pa.—Rush vy. Able, 90 Pa. 153; 
Hill v. McDowell, 14 Pa. 175; Bayer 
v. Reeside, 14 Pa. 167; Driesbach v. 
Keller, 2 Pa. 77; Francis v. Wernwag, 
12 Montg. Co. 104. 

S. D.—Rust-Owen Lumber Co. v. 
Fitch, 3 S. D. 213, 52 NW 879. 
Tex.—Stuart v. Broome, 

466. 

Wash.—Johnston y. Harrington, 5 
Wiese nols ues coilloe 

Man.—Filack v. Jeffrey, 10 Man. 
514; Kelly v. McKenzie, 1 Man. 169. 

Ont.—Truax v. Dixon, 17 Ont. 366. 

48. France v. Woolston, 9 Del. 
557; Sorg v. Crandall, 233 Ili. 79, 84 
NE 181 [aff 129 Ill. A. 255, 266, and 
rev 129 Ill. A. 261]; Kendall v. Fader, 
199 Ill. 294, 65 NE 318 [aff 99 Ill. A. 
104]; Ehdin v. Murphy, 170 Ill. 399, 
48 NE 956 [aff 69 Til. A. 555]; Mooré 
Vv. -Perish; 163 9111/93) 445 INE573 
[rev 58 lil. A. 617]; Blanchard v. 


59 Tex. 


162 Ill. 133, 44 NE 422 [aff 61 Ill. A. 
310]; Springer v. Kroeschell, 161 Ill. 
358, 43 NE 1084 [aff 59 Ill. A. 434]; 
Carlson vy. Anderson, 66 Ill. A. 663; 
Levinson v: Malloy, 64 Ill. A, 425; 
National Home Bldg., etc., Assoc. v. 
McAllister, 64 Ill. A. 143; Mitchell 
Planing Mill Co. v. Allison, 138 Mo. 
50, 40 SW 118, 60 AmSR 544 [rev 71 
Mo. A. 251]! Philadelphia * Fourth 
Baptist Church v. Trout, 28 Pa. 153. 

49. Hayes v. Hammond, 162 Ill. 
133, 44 NE 422 [aff 61 Ill. A. 310]; 
Smith v. Sarver, 4 Pa. Cas: 289, 7 A 


99; Francis v. Wernwag, 12 Monte. 
CourCPapyr Loss 
50. Brennan vy. Kennedy, 69 Pa. 


Super. 77. 

51. Burrows v. Carson, 53 Pa. Su- 
per. 488 [aff 244 Pa. 6, 90 A 549] 
(where the time actually consumed 
in performing the labor was one hun- 
dred and thirty-seven hours and the 
period between the dates stated was 
seven and one-half months). 

52. Buckely v. Commercial Nat. 
Bank, 171 Ill. 284, 49 NE 617 [aff 62 
Th. A: 202]. 

53. Crane Co. v. Rogers, 60 Pa. 
Super. 305; Crane Co. v. Rogers, 60 
Pa. Super. 300. 

54. Mahley v. German Bank, 174 
IN XieeAO Os) Oil, LOPE gee terre thee wn 
Schaefer, 162 App. Div. 52, 146 NYS 
1056 [aff 217 N. Y. 722 mem, 112 NE 
1054 mem]; Fenichel v: Zicherman, 
Toes ADD DI pid, gl SOM NYS enll e 
Schwartz v. Lewis, 138 App. Div. 566, 
123 NYS 319; Hurley v. Tucker, 128 
App. Div. 580, 112 NYS 980 [aff 198 
N. Y. 534 mem, 92 NE 1087 mem]. 

[a] “The object of the provision 
requiring the notice to state the time 
when the first and last items of work 
were performed and materials were 
furnished is, so far as the latter re- 
quirement is concerned, to establish 
whether the labor was performed or 
the materials were furnished during 
the progress of the work, or whether 
90 days had elapsed since the com- 
pletion of the contract, or the final 
performance of the work, or the 
final furnishing of the materials. dat- 
ing from the last item of work per- 
formed or of materials furnished.” 
Barrett v. Schaefer, 146 NYS 1056 
1058 [aff 217 N. Y. 722 mem, 112 NE 
1054 mem]. ; 


es OF ENE ST Oo A es Te eS ee ee eh 
. a sn ane eee, 
For later cases, developments and changes in the law see curnulative Annotations, same title, page and note number 
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other or all,>® states expressly require that the notice 
shali state the time when the first and last items of 
work were performed and materials were furnished. 
It has been held that the designation of the time 
merely of the last item is not sufficient ;°* but it has 
also been held in the same and other “jurisdietions 
that one item for an article which required time 
for its completion, stating the day the last work is 
done and the article completed, will sustain the 
lien;°* that where the work is done by contract 
with the owner, the whole work and materials are 
in contemplation of law furnished when the con- 
tract is finished,®* and the statement of that date 
alone is sufficient;5® and that, where but one date 
is given in connection with the work done or ma- 
terials furnished, such date is presumed to be 
the day on which the materials were furnished® or 
the work completed.*t Where an entire bill of ma- 
terials is purchased at one time but the items 
are delivered at various subsequent dates, it is 
proper to either arrange all the items under the 
one date of purchase, or to start with the date 
of purchase and continue with dates corresponding 
to the deliveries,°? but it would be more complete 
to state that the whole was purchased at one date 
and delivered piecemeal at certain named times 
thereafter.%* 


[b] Transposition of dates.—A 
notice stated that the first item of 
work was performed about the 20th 


13 Mont. 87, 
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28 Mo. A. 639; Bardwell v. 
Sa aos 
County Nat. Bank v. Wood, 169 App. 


[40 C.J5.] 245 

[§ 296] ee. Price or Value and Credits. Ordi- 
narily the prices charged for the various items 
should be stated;&* but where an aggregate price 
was agreed on between claimant and the contractor® 
or the owner,®* it is not essential that the price of 
each item set forth in the account should be 
stated,®? but it is sufficient where the account gives 
the aggregate price so agreed upon by the parties®* 
and the items are specified®® with such particularity 
as to enable anyone interested to investigate as 
to whether the materials set forth in the account 
went into the structure and -as to their value.’° 
In some jurisdictions there is no statutory require- 
ment calling for a statement of the price of each 
article.“ Under some,’? but not other,’* statutes 
the value of labor and material must be separately 
stated. A statute providing for an itemized ac- 
count of labor done and material furnished does 
not require the credits to be itemized." 

[§ 297] ff. Trade Terms and Abbreviations. The 
lien is not invalidated by the use of ordinary book- 
keeping,’® or commercial’® abbreviations in stating 
the account, or by the use of trade terms or 
abbreviations’® in describing the items; and a 
fortiori where there is a sufficient general designa- 
tion or description of each article, the addition, by 
way of more particular deseription, of letters or 


Hough v. Watson, 91 W. Va. 161, 112 
SE 303. 
71. Bennett Lumber, ete., 


Anderson, 
New York 
Cor avi 


of April, 1910, and the last about the 
2d ot May, 1910, that the first item 
of materials was furnished about May 
20, 1910, and the last about May 2, 
1910. It was held that, although the 
dates as to materials were trans- 
posed, yet, in connection with the 
statements as to the items of work, 
it might be fairly inferred when the 
first and last items of materials were 
furnished, and the notice was sutti- 
cient. Pearce v. Knapp, 71 Misc. 324, 
127 NYS 1100. 


55. Mouat~ Lumber, etc., Co... v. 
Freeman, 7 Colo. A. 152, 42 P 1040. 
[a] In Pennsylvania (1) such a 


requirement was contained in the act 
of June. (4591901 eGRs L.) pje43L)..- ay 
But by an amendment approved April 
17, 1905,(P.- Li p 172), the, statute 
was changed so as to require gen- 
erally a Statement of the time when 
the materials were furnished or work 
done. Ferguson vy. Chambers, 20 Pa. 
Dist. 937. (3) No statute of the state 
requires that the lien shall state the 
date of the visible commencement of 


. the work upon the ground. Citizens’ 
Bank v. Lesko, 277 Pa. 174, 120 A 
808. 

56. Lynch v. Feigle, 11 Phila. (Pa.) 
247. "4 

57. Young v. Elliott, 2 Phila. (Pa.) 
352. 

58. See cases infra note 59. 

59. Edwards v. Derrickson, 28 N. 


J. L. 39; Williamson v. New Jersey 
Southern Re CO suas Sue Nig ae Onaga ccs 
Schatter yarhiull 2.2) Pablwr.93, 34ha 
El ok. iContranlay nen, Vv. Feigle, 11 
Phila. (Pa.) 247. 

60. Knabb’s App., 10 Pa. 186, 51 
AmD 472. 

61. Donahoo y. Scott, 12 Pa. 45. 

62. Louisiana, etc., Lumber Co. v. 
O’Connell, 87 Mo. A. 671. 


63. Louisiana, ete., Lumber Co. v. 
O’Connell, supra. 

64, Caltrider v. Isberg, (Md.) 130 
A 58; Cahill v.. Christian Church 


Orphan School, 63 Mo. A. 28; Meyers 
v. Wood, 95 Tex. 67, 65 SW 174, 26 
Tex. Civ. A. 591, 65 SW 671; Fergu- 
son v. Ashbell, 53 Tex. 245; Brown 
v. Cornwell, 108 Va. 129, 60 SE 623. 
65. Grace v. Nesbitt, 109 Mo. 9, 
18 SW 1118; National Press Brick Co. 
v. W. H. Lester Constr. Cor Wal to: 
A.. 573, 160 SW 1027; Sosman v. Con- 
lon, 57 Mo. A. 25; Miller v. Whitelaw, 


Div. 817, 1538 NYS 860 [aff 222 N. Y. 
662 mem, 119 NE 1062 mem]; Bennett 
Lumber, etc., Co. v. Hartrick, 61 Pa. 
Super. 456; Romberger Vv. Bartos, 28 
Pa. Dist. 163. 

66. Dallas v. Brown, 60 Mo. A. 493. 

67. See cases supra notes 65, 66. 

68. Mitchell Planing Mill Co. v. 
Allison, 138 Mo. 50, 40 SW 118, 
AmSR 544 [rev 71 Mo. A. 2511; 
Grace v. Nesbitt, 109 Mo. 9, 18 SW 
1118; McCarthy Lumber, etc., Co. v. 
Kinder, 206 Mo. A. 287, 225 Sw 1024; 
National Press Brick Co. v. W. ist 
Lester Constr. Co., 177 Mo. A. 5738, 
160 SW 1027; Dallas v. Brown, 60 Mo. 
A. 493; Sosman v. Conlon, 57 Mo. A. 
203 Deardorft v. Roy, 50 "Mo. On: 
Miller v. Whitelaw, 28 Mo. A. 639: 
Bardwell v. Anderson, 13 Mont. 87, 32 
P 285; New York County Nat. Bank 
v. Wood, 169 App. Div. 817, 153 NYS 
860 [aff 222 N. Y. 662 mem, 119 NE 
1062 mem]; De Armond v. Haviland, 
28 Pa. Dist. 880; Romberger v. Bar- 
tos{(28) Pa; Dist163. 

[a] “Just and true” account.—(1) 


“Tf a lumping price was agreed upon: 


between the parties, no other price 
could have been specified so that the 
account would have been ‘just and 
true.’’”? Grace v. Nesbitt, 109 Mo. 9, 
19, 18 SW 1118. (2) “If a group or 
lot of materials are in fact sold at 
one entire price for the whole, then 
for the lienor to undertake to itemize 
the prices, would be to arbitrarily 
apportion the entire price among the 
various items, and such an account 
would not be in accordance with the 
real transaction and would not be a 
just and true account.” National 
Press Brick Co. v. W. H.. Lester 
Constr. Co., 177 Mo. A. 573, 581, 160 
Sw 1027. 

69. Grace v. Nesbitt, 109 Mo. 9, 
18 SW 1118; Dallas v. Brown, 60 Mo 
A. 493; Sosman v. Conlon, 57 Mo. A. 
253 Deardorft. v. VOW a OO "Mo. A. 70; 
Miller v. Whitelaw, 28 Mo. A, 639; 
Bardwell v. Anderson, 13 Mont. 87, 
32 P 285; Willson v. Canevin, 26 Pa. 
362, 75 A 666; Bennett Panter ete., 
SO see Nea Hartrick, 61 Pa. Super. 456; 
Romberger v. Bartos, 28 Pa. Dist. 
163; Hough v. Watson, 91 9W. Va. 161, 
112 SHE 303. 

70. Bardwell v. Anderson, 13 Mont. 
87, 32,P 285; Bennett Lumber, étc., 
Co. Vv. Hartrick, 61 Pa. Super. 456; 


Hartrick, 61 Pa. Super. 456. 

[a] In Penxsylvania Act (1901) 
§ 11 par 6 required a detailed state- 
ment of the prices charged, but the 
act of 1905 repealed this provision. 


Willson v. Canevin, 226' Pa. 362;) 75 
A 666. 
72. Weller v. Shupe, 6 B. C. 58. 


Separate statement of claims for 
labor and material generally see su- 
pra § 291. 

73. Felgenhauer v. Haas, 123 App. 


Dive, oY. LOSMVNM4S TA76s MMiartine v. 
Ambrose A. Gavigan Co., 107 App. 
Dive 29,1) 96" SN Se 4k I Wioolte sv. 


Schaefer, 103 App. Div. 567, 93 NYS 
184 [rev 41 Misc. 640, 85 NYS 205]; 
Krauss v. Brunett, 73 Misc. 428, 130 
NYS 1086. 

[a] Where there is a contract for 
a fixed sum to do the work and fur- 
nish the material, it is sufficient to 
set out the contract price, for nu 
amount has been fixed for either the 
work or the material separately. 
Gunther v. Bennett, 72 Md. 384,19 A 
1048; Pue v. Hetzell, 16 Md. 539. 

74, Dickerson Lumber Co, v. Paul, 
CW..: “Va. ). 122) “SH '270 7" Batesone 'y. 
Baldwin Forging, etc., Co., 15 W. Va. 
574, 84 SH 887. 
Soe of credits 

75. Great Southern Fireproof 
Hotel Co. v. Jones, 116 Fed. 793, 54 
CCA 165). [ari 193 fUS Ss 532) e245 Set 
576, 48 L. ed. 778]; Schulenburg v. 
Werner, 6 Mo. A. 292. 

76. Kneisley Lumber Co. v. Ed- 
ward B. Stoddard Co., 113 Mo. A. 306, 
88 SW 774; Compton v. Jennings 
Pee Co., (Tex. Civ. A.) 266 SW 


see supra § 


Southern Fireproof 
Hotel Co. v. Jones, 116 Fed. 7938, 54 
CCAS165, [afi 193 Un So Seater 
576, 48 L. ed. 778]; State v. Reynolds, 
266 Mo. 595, 182 SW 743 [den certio- 
orari sub nom. Banner Lumber Co, vy. 
Robson, 182 Mo. A. 611, 168 SW 244]; 
Landreth Mach. Co. v. Roney, 185 
Mo. A. 474, 171 SW 681. 

78. Banner Lumber Co. v. Robson, 
182 Mo. A. 611, 168 SW 244 [certi- 
orari den sub nom. State v. Rey- 
nolds, 266 Mo. 595, 182 SW 743]; 
Wilson-Reheis-Rolfes Lumber Co. v. 
Ware, 158 Mo. A. 179, 138 SW 690; 
Wilson-Reheis-Rolfes Lumber Co. v, 
Capron, 145 Mo. A. 497; 122 SW 1085. 


77. Great 
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abbreviations not commonly understood by persons 
not in the business of furnishing such materials does 


not vitiate the account.’® 


[§ 298] gg. Omission of Proper Items.°° 
owner is not entitled to complain because the lien 
account does not ‘contain all the items for which 
a lien might have been maintained.** 

[§ 299] hh. Inclusion of Nonlienable Items.** The 
lien is not defeated by the inclusion in the lien 


79. Smith v. Headley, 33 Minn. 
384, 23 NW 550. 


Omission of credits see Supra 
§ 256. 


81. State v. Reynolds, 266 Mo. 595, 
182 SW 743 [den certiorari sub nom. 
Banner Lumber Co. v. Robson, 134 
Mo. A. 611, 168 SW 244]. 

82. Cross references: 

Excessive claim generally see supra 
§§ 255, 256. : 
Insufficiency of evidence to sustain 

part of items see infra § 676. 
Items imperfectly stated see supra § 

292. 

83. Ariz.—Wofley v. Hughes, 8 
Ariz, 203) 71, P9651. 

Cal.—Harmon_ v. 
etc., R. Co., 22 P 407. 

Colo.—Horn y. Clark Hardware Co., 
54 Colo. 522, 131 P 405, 45 LRANS 
100; Rice v. Rhone, 49 Colo. 41, 111 
P585. 


San Francisco, 


Conn.—Charleston Bank vy. Curtiss, | 


18 Conn. 342, 46 AmD 325. 

Ill.— Kendall v. Fader, 199 Ill. 294, 
65 NE 318 [aff 99 Ill. A. 104]; Culver 
v. Schroth, 153 Ill. 437, 39 NE 115. 

Ind.—Albrecht v. C. C. Foster Lum- 
ber Co., 126 Ind. 318, 26 NE 157. 

Iowa.—Nancolas v. Hitaffer, 136 
Iowa 341, 112 NW ,382, 12 LRANS 
864; Page v. Grant, 127 Iowa 249, 
103 NW 124; Palmer v. McGinness, 
127 Iowa 118, 102 NW 802. 

Md.—Whicher Dev. Corp. v. Ross, 
142 Md. 522, 121 A. 372. 

Mass.—Hubbard v. Brown, 8 Allen 
590; Whitford v. Newell, 2 Allen 424; 
Parker v. Bell, 7 Gray 429. Aliter 
under St. (1851) c 3438. Truesdell v. 
Gay, 13 Gray 311. 

Mich.—Fox v. Benham Mfg. Co., 
197 Mich. 637, 164 NW 385. 

Minn.—Dennis v. Smith, 38 Minn. 
494, 38 NW 695. 

Mo.—Walden vy. Robertson, 120 Mo. 
38, 25 SW 349; Allen v. Frumet Min., 
ete., Co., 73 Mo. 688; Craig v. Mc- 
Nichols, Furniture Co., (A.) 187 SW 
793; A. A. Nicol Heating, etc., Co. v. 
J. B.: Neevel, etc., Constr. Co., 187 
Mo. A. 584, 174 SW 161; Landreth 
Mach. Co. v. Rony, 185 Mo. A. 474, 
171 SW 681; Kittrell v. Hopkins, 114 
Mo. A. 431, 90 SW 105; Hau Claire- 
St. Louis Lumber Co. v. Wright, 81 
Mo, A. 535, 537; Price v. Merritt, 55 
Mo. A. 640; McLaughlin v. Schaw- 
acker, 31 Mo. A. 365; Pullis v. Hoff- 
man, 28 Mo. A. 666; Johnson vy. 
Barnes, etc., Bldg. Co., 23 Mo. A. 546. 

Nev.—Maynard v. Ivey, 21 Nev. 
241, 29 P 1090. 

N. J.—Evans v. Lower, 67 N. J. 
Bq. 232, 58 A 294. 

N. Y.—Gaskell v. Beard, 58 Hun 
TOMA NYS: 3899: 

Or.—Title Guarantee, etc., Co. v. 
Wrenn, 35 Or. 62, 56 P 271, 76 AmSR 
454; Cochran v. Baker, 34 Or. 555, 
52 P 520, 56 P 641; Harrisburg Lum- 
ber Co. v. Washburn, 29 Or. 150, 44 P 
390. 

Pa.—Simpson v. Cameron, 3 Pa. 
Dist. 612. 

S. D.—Stokes v. Green, 10 S. D. 
286, 73 NW 100. 

Wash.—Powell v. Nolan, 27 Wash. 
SUS Gi PP aUL2; 168) Ee Soro 

Wis.—North v. La Flesh, 73 Wis. 
520, 41 NW 633. 

Can.—Dufresne v. Préfontaine, 21 
Cans S.4C. 6077 

[a] Payments on account cover- 
ing objectionable items.—It is no 
ground for reducing the amount for 
which a lien is allowed that certain 
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The 


items charged on the account are not 
within the Lien Law, it appearing 
that the payments on account were 
more than enough to pay all items 
up to and including the dates of such 
objectionable items. Cuer v. Ross, 49 
Wis. 652, 6 NW 331. 

Lienable and nonlienable matters 
see supra §§ 56-72. 

84. Uhrich y. Osborn, 106 Mo, A. 
492, 81 SW 228; Rivett Lumber, etc., 
Co. v. Linder, (Nebr.) 204 NW 177; 
Bolster v. Stocks, 13 Wash. 460, 43 
P 532, 534, 1099; Peterman v. Mil- 
waukee Brewing Co., 11 Wash. 199, 
39) P 452) 

[a] Materials not delivered.—(1) 
The rule has been applied to items 
for materials not delivered at the 
proper place. West Side Lumber, 
ete., Co. v. Herald, 64 Or. 210, 128 P 
1006, AnnCas1914D 876, (2) A lien 
account which contains items which 
are in the original] bid, but for which 
no charge is made, as they wes 
never delivered, is not deprived of its 
character of a just and true account. 
Schulenburg, etce., Lumber Co. v. 
Strimple, 33 Mo, A. 154. 

Rovewerty, of furnishing see supra 

6 


85. U. S.—Arctic Lumber Co. v. 
Borden, 211 Fed. 50, 127 CCA 486 
{certiorari den 235 U. S. 704 mem, 35 
SCt 209 mem, 59 L. ed. 4383 mem] 
(decided under Alaska statute). 

Ala.—Jefferson Plumbers, ete., Sup- 
ply Co. v. Peebles, 195 Ala. 608, 71 
S 413. 

Cal.—Blanck v. Commonwealth 
Amusement Corp., 19 Cal. A. 720, 127 
P 805. 

Iowa.—St. Croix Lumber Co. v. 
Davis, 105 Iowa 27, 74 NW 756. 

Mo.—Hydraulic Press Brick Co. v. 
Green, 177 Mo. A. 308, 164 SW 250; 
Knapp Bros. Mfg. Co. v. Kansas City 
Stockyards Co., 168 Mo. A. 146, 152 
SW 119; Uhrich v. Osborn, 106 Mo. 
A. 492, 81 SW 228; Western Brass 
Mfg. Co. v. Mepham, 64 Mo. A. 50; 


een, Tuner, Co. v. Kreeger, 52° 


Mo. A 

N. Y.—Goodrich v. Gillies, 82 Hun 
Loo Le NDYiSee iG uietiy ebb is N= Yew epond 
mem, 45 NE 1132 mem]; Gaskell v. 
Beard, 58 Hun 101, 11 NYS 399; Pier- 
son v. Jackman, 27 Misc. 425, 58 NYS 
344 [aff 47 App. Div. 625, 62 NYS 
1145}. 

Or.—West Side Lumber, etc., Co. v. 
Herald, 64 Or. 210, 128 P 1006, Ann 
Cas1914D 876. 

Dee WHEE v. Powell, 13 Pa. Dist. 

Wis.—Wiedenbeck-Dobelin Co. vy. 
Mahoney, 160 Wis. 641, 152 NW 479. 

Necessity of use see supra § 64. 

86. U. S.—Pioneer Min. Co. v. De- 
lamotte, 185 Fed. 752, 108 CCA 90 
(Alaska statute). 

Ala.—Jefferson Plumbers, etc., Sup- 
ee Co. v. Peebles, 195 Ala. 608, 71 S 

Ariz.—Wolfley v. Hughes, 8 Ariz. 
ZOB al wer Oil, 

Cal.—Pacific Muts su, gins: (Co. vy. 
Fisher, 106 Cal. 224, 39 P 758; Blanck 
v. Commonwealth Amusement Corp., 
19 Cal. A. 720, 127 P 805. 

Colo.—Barnes v. Colorado Springs, 
etc., R. Co., 42 Colo. 461, 94 P 570. 

Conn.—Charleston Bank vy. Curtiss, 
18 Conn. 342, 46 AmD 325. 

Ill.—Culver vy. Schroth, 153 Til. 437, 
39 NE 115; Hast St. Louis Lumber 
Co. v. Eggmann, 190 Ill. A. 580. 

Iowa.—Palmer v. McGinness, 127 
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claim or statement of charges for items which are 
not lienable,’? such as materials which were not 
actually furnished** or used in the building or im- 
provement,*® where the inclusion of such charges 
is due to inadvertence or an honest mistake with- 
out fraudulent intent,*® the lien paper contains one 
lienable item,*? and the items for which claimant 
is entitled to a len can be segregated from those 
which are improperly included;%* in such case the 


Iowa 118, 
Lumber Co. 


102 NW 8:02; St. Croix 
v. Davis, 105 lowa 27, 
74 NW 756. 


Kan.—Home Lumber, etc., Co. v. 
McCurley, 84 Kan. 751, 753, 115 P 596 
(ert Cye}. 
yy ren Aabbard v. Brown, 8 Allen 


Mich.—Kunze vy. Jones, 200 Mich. 
453, 166 NW 904. 

Mo.—St. Louis Sash, ete., Works v. 
Tonkins, 188 Mo. A. 1, 173 SW 47; 
Hydraulic Press Brick Co. v. Green, 
177 Mo. A. 308, 164 SW 250; Kansas 
City Pump Co. v. Vrooman, 174 Mo, 
A. 63, 160 SW 48; Carthage Superior 
Lime Stone Co. y. Central Methodist 
Church, 156 Mo. A. 671, 137 SW 1028; 
Uhrich v. Osborn, 106 Mo. A. 492, 81 
SW 228; Midland Lumber Co. v. 
Kreeger, 52 Mo. A. 418. 

N. J.—Evans v. Lower, 67 N. J. Eq. 
232, 58 A 294, . 

N. Y.—Pittsburgh Plate Glass Co. 
v. Vanderbilt, 413 NYS 609. 

N. D.—Robertson Lumber Co. 
Clarke, 24 N. D. 134, 1388 NW 984. 

Or.—Christman v. Salway, 103 Or. 
666, 205 P 541; West Side Lumber, 
etc)? Co. v. Herald, 64 Or, 210, 128 P 
1006, AnnCasi914D 876. 

S. D.—Stokes v. Green, 10 S. D. 
286, 73 NW 100. 

Wash.—Holly-Mason Hardware Co. 
v. National Surety Co., 107 Wash. 74, 
13072 1901; Bolster ive “Stocke, i933 
Wash, 460, 43 P 532, 534, 1099. 

Wis.—Wiedenbeck-Dobelin Co. 
Mahoney, 160 Wis. 641, 152 NW 47 

87. McCristal v. Cochran, 147 Pa. 
225, 23 A 444. See Dyer v. Wallace, 
264~ Pa, 169, 207° VA “754 “(the tiem 
paper must contain at least one valid 
item). 

88. U. S.—Pioneer Min. Co. v. De- 
lamotte, 185 Fed. 752, 108 CCA 906 
(Alaska statute). 

Cal.—Malone v. Big Flat Gravel 
Min. “Gon 16) Caloubc gis Mee Tee 

Colo.—Lowell Hardware Co. 
May, 59 Colo. 475, 149 P 831. 

Conn.—Charleston Bank y. Curtiss, 
18 Conn. 342, 46 AmD 325. 

Del.—Armstrong, etc., Co. v. Wil- 
Ae amas Sugar Refining Co., 120 A 

Ill.—Kendall v. Fader, 199 Ill. 294, 
65 NE 318 [aff 99 Ill. A. 104]. 

Ind.—Abrecht v. C. C. Foster Lum- 
ber Co., 126 Ind. 318, 26 NE 157. 

Iowa.—St. Croix Lumber Co. 
Davis, 105 Iowa 27, 74 NW 756. 

Kan.—Home Lumber, ete., Co. 
McCurley, 84 Kan, 751, 115 P 590. 
Ae EES hea v. Brown, 8 Allen 

Mich.—Knowlton v. Gibbons, zy 
Mich. 547, 178 NW 63. 

Minn.—Dennis v. Smith, 38 Minn. 
.494,.88 NW 695. 

Mo.—Eau Claire-St. Louis Lumber 
Co. v. Wright, 81 Mo. A. 535; West- 
ern Brass Mfg. Co. v. Mepham, 64 
Mo. A. 50; Midland Lumber Co. v. 
Breer eh, noe Mo. A. 418. 

ev.—Maynard v. Ivey, 21 ev. 
aan PAF ees y ey 
é —Gaskell vy. Beard, 58 ! 
101, 11 NYS 399. ; ae 
' Or.—Christman v. Salway, 103 Or. 
O88, ape nae es Guarantee, etc., 
OL. renn, Koa, uO ee ; 
ees 454, a’ 
a.—McCristal v, Cochran, 2 
omic 23 A 444, eg < 
. D.—Stokes y. Green, 10’ S. % 
286, 73 NW 100. cha 

Wash.—Holly-Mason Hardware Co. 


Vv. 


v. 
9. 


v. 


Vv. 


v. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number 


§§ 299-300] 


illegal charges will be eliminated®® and the lien 
will be enforced as to the proper and lienable 
The inclusion of such improper charges 
will, however, defeat the entire lien where they are 
willfully and intentionaily included by claimant in 
order to obtain a lien for a larger amount than he 
is entitled to,°4 or where their inclusion is due 
to gross carelessness®” or a recklessness tantamount 
to bad faith,9* or where the account is so stated 
that the lhenable and nonlienable items cannot be 
According to some authorities, it is 
proper to receive evidence to segregate the lienable 
from the nonlienable items;°° but according to other 
authorities the segregation must be made from an 
inspection of the len paper itself®* without resort 


charges.®° 


segregated.?* 


v. National Surety Co., 107 Wash. 
74, 180 P 901. 

Wis.—Wiedenbeck-Dobelin Co.  v. 
Mahoney, 160 Wis. 641, 152 NW 479; 
Rinzel v. Stumpf, 116 Wis.. 287, 93 
NW 36; North v. La Flesh, 73 Wis. 
520, 41 NW 6383. 

89. S. R. Frazee Co. v. Arnold, 46 
Cal, A. 74, 188 P 822; Rice v. Rhone, 
4915 Colost4t; il). 585; Barnes v. 
Colorado Springs, etce., R. Co., 42 Colo. 
461, 94 P 570; Walter v. Powell, 13 
Pa Dist. 66%: 

[a] The fact that the parties have 
had an accounting, and adjusted the 
amount due on the whole account, 
will not destroy the lien, nor prevent 
the court from eliminating the non- 
lienable items in a Suit to enforce the 
lien. Dennis v. Smith, 38 Minn. 494, 
38 NW 695. 

90. Cal.—Pacific-Mut. L. Ins. Co. 
v. Fisher, 106 Cal. 224, 39 P 758; 
Gordon Hardware Co. v. San Fran- 
cisco, etc., R. °Co., 86% CalZ-620,> 25° (P 
125; Malone v. Big Flat Gravel Min. 
CognienCal. "bi8 9) 18) PATTZ: 

Colo.—Horn vy. Clark Hardware Co., 
54 Colo. 522, 131 P 405, 45 LRANS 
100; Barnes v. Colorado Springs, etc., 
R. Co., 42 Colo. 461, 94 P 570. 

Ind.—Albrecht v. C. C. Foster Lum- 
ber Co., 126 Ind. 318, 26 NE 157. 

Minn.—Dennis v. Smith, 38 Minn. 
494, 38 NW 695. 

Mo.—Ittner v. Hughes, 133 Mo. 679, 
34 SW 1110; Hydraulic Press Brick 
Co. v. Green, 177 Mo. A, 308, 164 SW 
250; Hau Claire-St. Louis Lumber Co. 
v. Wright, 81 Mo. A. 535; Hau Claire- 
St. Louis Lumber Co. v. Roeder, 81 
Mo. A. 337; McLaughlin v. Scha- 
wacker, 31 Mo. A. 365. 

Nev.—Maynard v. 21 Nev. 
241, 29 P 1090. 

N. Y.—Gaskell v. Beard, 58 Hun 
1012 LLIN YS) 399: 

Or.—Columbia River Door Co. v. 


Ivey, 


Todd, 90 Or. 147, 175 P 443, 860; 
Stewart v. Spalding, 71 Or. 310, 141 
P 1127. 


Pa.—McCristal v. Cochran, 147 Pa. 
225, 23 A 444; Waymard v. Dalz, 30 
PittsbLegJNS 96. 

91. Cal.—Pacific Mut. L. Ins, Co. 
v. Fisher, 106 Cal. 224, 39 P 758. 

Iowa.—Stephenson v. Svenson, 187 
Iowa 802, 174 NW 570; Garrison 
Grain, etc., Co. v. Farmers’ Mercan- 
tile Co., 181 Iowa 568, 164 NW 791; 
Nancolas v. Hitaffer, 136 Iowa 341, 
112 NW 382, 12 LRANS 864; Stubbs 
yv. Clarinda, ete., R. Co., 65 Iowa 513, 
22 NW 654. 

Mass.—Lynch v, Cronan, 
531. 

Mo.—A. A. Nicol Heating, etc., Co. 
v. J. B. Neevel, ete., Constr. Co., 187 
Mo. A. 584, 174 SW 161; Carthage 
Superior Lime Stone Co. v. Central 
Methodist Church, 156 Mo. A. 671, 137 
SW 1028; Kittrell v. Hopkins, 114 Mo. 
A. 431, 90 SW 109; Eau Claire-St. 
Louis Lumber Co. v. Wright, 81 Mo. 
A. 535, 537. 

N. J.—McPherson v. Walton, 42 N. 
J. Eq. 282, 11 A 21; Reeve v. Elmen- 
dorf, 38 N. J. L. 125. 

N. Y.—Goodrich v. Gillies, 66 Hun 
422, 21 NYS 400; Williams vy. Daiker, 
33 Misc. 70, 68 NYS 348 [aff 63 App. 
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half.+ 


Div. 614, 71 NYS 247]. 

Tenn.—Pidgeon-Thomas Iron Co, v. 
McKnight, 8 Tenn. Civ. A. 1. 

[a] Some statutes provide (1) 
that any person who shall willfully 
include in his claim work or ma- 
terials not performed upon or fur- 
nished for the property described in 
his claim shall forfeit his lien. Pacific 
Mut. L. Ins. Co. v. Fisher, 106 Cal. 
224, 39 P 758; California Portland 
Cement Co. v. Wentworth Hotel Co., 
£6: "Cal Ale 6925° 128) Py LOsk Lisi aC2) 
Strict construction of statute see su- 


pra § 14. (8) Loss of lien generally 
see infra § 446. 
92. Consolidated Stone Co. v. 


Union Pac. R. Co., 96 Nebr. 521, 148 
NW 318. 
187 


93. Stephenson  v. 
Iowa 802, 174 NW 570. 

94. Cal.—McClain v. Hutton, 131 
Cal. 132, 61\P 2738, 63 P 182, 622; Pa- 
cific Mut. L. Ins. Co. v. Fisher, 106 
Cal. 224, 39 P 758. 

Colo.—Cannon v. Williams, 14 Colo. 
21,°23° RP) 456; 

Ill—kKendall v. Fader, 199 Ill. 294, 
65 NE 3818 [aff 99 Ill. A. 104]; Culver 
v.ASchroth, 153 'Lll.' 437, 39° NH 115; 
Adler v. World’s Pastime Exposition 
Co., 126 Ill. 373, 18 NE 809. 

Ilowa.—Peatman v. Centerville 
Light, ete.,Co., 105 Iowa 1, 74 NW 
689, 67 AmSR 276. 


Svenson, 


OO ks, v. Fessenden, 71 Me. 
Mass.—Driscoll v. Hill, 11 Alien 
154 


Mo.—Edgar v. Salisbury, 17 Mo. 
271; Knapp Bros. Mfg. Co. v. Kansas 
City Stock Yards Co., 168 Mo. A. 
146, 152 SW 119; Carthage Superior 
Lime Stone Co. v, Central Methodist 
Churchy 156)" Mow “A: 67Ie) 13 Siw 
1028; O’Brien Boiler Works Co. v. 
Haydock, 59 Mo. A. 653; Dugan Cut- 
StonexiCovty eGray, -43' Mole Ay 671. 
Schulenburg, ete., Lumber Co. v. 
Strimple, 33 Mo. A. 154; Gauss v. 
Hussmann, 22 Mo. A. 115; Murphy v. 
Murphy, 22 Mo. A. 18; Nelson vy. 
Withrow, 14 Mo. A. 270. 

N. M.—Boyle v. Mountain Key Min. 
Col, 9 IN. M! 237, 560 P 347. 

Or.—Christman v. Salway, 103 Or. 
666, 205 P 541; Bar v. World Keep- 
fréeshi' Co 77) -Orw 7955-4150 SP = 7475 
Stewart v. Spalding, 71 Or. 310, 141 
P 1127; Title Guarantee, etc., Co. v. 
Wrenn, 35 Or. 62, 56 P 271, 76 AmSR 
454; Hughes v. Lansing, 34 Or. 118, 
55 P 95, 75 AmSR 574; Allen v. El- 
wert, 29 Or. 428, 44 P 823, 48 P 54; 
Harrisburg Lumber Co. v. Washburn, 
29 Or. 150, 44 P 390; Williams v. 
Toledo Coal Co., 25 Or. 426, 36 P 159, 
42 AmSR 799. 

Pa.—Bradley v. Gaghan, 208 Pa. 
511, 57 A 985. See Bennett v. Fred- 
erick R. Gerry Co., 273 Pa. 585, 117 A 
345 (plaintiff has no right to couple 
important services, for which he has 
no right to file a claim, with other 
services as to which he may have 
such right, and charge a lump sum 
for all, upon a percentage basis on 
in estimated value of cost of con- 
struction). 

Wash.—Gilbert Hunt Co. v. Parry, 
59 Wash. 646, 110 P 541, AnnCas 
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to extrinsic evidence.” 

[§ 300] c. Signature. It is generally required that 
the notice, claim, statement, or account shall be 
signed®®’ by claimant®® or by some one in his be- 
A few statutes contain no such require- 
ment:? but the claim or statement must of course 
disclose on its face by whom the lien is claimed.’ 
A signing by the agent* or attorney® of claimant 
is sufficient. A claim by a firm is sufficiently signed 
if signed in the individual names of all the part- 
ners,° or of one of the partners,’ or if signed 
with the firm name.® 
full name of the corporation claiming the len but 
is signed by using an abbreviated designation, the 
notice is sufficient,? as no one could be misled or 


When the notice states the 


1912B 225. 
Wis.—Rinzel v. Stumpf, 116 Wis. 
287, 93 NW 36. x 
6 Bee. 
120. 


B. C.—Weller v. Shupe, 
bssiikmottiy. Cline nb. Bic, 

95. Wolfiey v. Hughes, 8 Ariz. 203, 
71 P 951; Barnes v. Colorado Springs, 
etc., R. Co., 42 Colo. 461, 94 P 570. 

96. McCormack vy. Bertschinger, 
(Or.) 237 P 363; Christman v. Sal- 
way, 103 Or. 666, 205 P 541. 

97. McCormack v. Bertschinger, 
(Or.) 237 P 3638; Christman v. Sal- 
way, 103 Or. 666, 205 P 541. 

98. Stratton v. Shoenbar, (Me.) 10 
A 446; Stout v. Golden, 9 W. Va. 231; 
Mayes v. Ruffners, 8 W. Va. 384. 

99. Lays v. Hurley, 215 Mass. 582, 
ao NE 52; Stout v. Golden, 9 W. Va. 
231. 

1. Lays v. Hurley, 215 Mass. 582, 
103 NE 52; Batchelder v. Hutchinson, 
161 Mass. 462, 37 NE 452; Stout v. 
Golden, 9 W. Va. 231. 

2. Jeffersonville Water Supply Co. 
v. Riter, 146 Ind. 521, 45 NE 697; 
Reeves v. Seitz, 47 App. Div. 267, 63 
NYS 101; Moore v. McLaughlin; 66 
Hun 133, 21 NYS 55. See Broxton 
Artificial Stone Works v. Jowers, 4 
Ga. A. 91, 60 SE 1012 (holding, with- 
out discussion, that the signature was 
surplusage). 

3. See supra § 257. 

4. Sharon Town Co. v. Morris, 39 
Kan.) 377, 18 ©P.'2303fBrown witwa 
Crosse City Gas Light, ete., Co., ZL 
Wis. 51 [appr White v. Dumpke, 45 
Wis. 454]. 

{a] Ratification of unauthorized 
signature.—A statement signed with- 
out authority is sufficient if ratified 
by claimant. Batchelder v. Hutchin- 
son, 161 Mass. 462, 37 NE 452. 

5. Brown vy. La Crosse City Gas 
Light, ete., Co., 21 Wis. 51 [appr 
White v. Dumpke, 45 Wis. 454]. And 
see cases infra this note. 

{a] Claimant’s name signed by at- 
torney.—The fact that the name of 
claimant was signed to the notice 
through the agency of his attorney 
will not defeat the lien. Jefferson- 
ville Water Supply Co. v. Riter, 146 
Ind. 521, 45 NE 697 (the statute not 
expressly requiring the notice to be 
signed by anyone); Siegmund_ v. 
Kellogg-Mackay-Cameron Co., 38 Ind. 
A. 95, 77 NE 1096; Donahoo v. Scott, 
12 Pa. 45. 

[b] A notice signed by the attor- 
ney of a corporation without the 
seal of the corporation is sufficient. 
Cary-Lombard Lumber Co. v. Fullen- 
wider, 150 Ill. 629, 37 NE 899. 

6. Duckwall v. Jones, 156 Ind. 682, 
58 NE 1055, 60 NE 797. 

7. White v. Dumpke, 45 Wis. 454. 

8. Smith v. Johnson, ‘9 D. C. 4813 
Abromson vy. Hdmundson, 79 Ind, A. 
409, 186 NE 22; Sharon Town Co. v. 
Morris, 39 Kan. 377, 18 P 230; Lays 
v. Hurley, 215 Mass. 582, 103 NE 52. 

9. Mississippi Planing Mill v. 
Presbyterian Church, 54 Mo. 520 
(where claimant was designated in 
the body of the notice as ‘“‘the Missis- 
sippi Planing Mill Company of St. 
Louis” and the notice was signed 
simply ‘Mississippi Planing Mill 
Company”’). 
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injured.’ 


or in the body of the statement.'* 


[§ 301] d. Verification—(1) Necessity. 


Except under statutes requiring that 
the statement or account be ‘‘subscribed,’’!* it is 
not necessary that the name of claimant shall be 
signed at the end of the claim,!? but it is sufficient 
if the affidavit or verification is signed,’® or if 
the name of claimant appears at the commencement 


MECHANICS’ LIENS 


~ 


[§§ 300-302 


be verified,!® and as a rule a lack of verification 
defeats the lien,!® although under some statutes 
it merely postpones the lien as to purchasers and 
encumbrancers in good faith whose rights accrued 
after the expiration of the time for filing.” 

[§ 302] (2) Who May Verify.1s As the statutes 


do not as a rule require the verification to be 


is 


It 


usually required that the claim or statement shall 


10. Mississippi Planing Mill v. 
Presbyterian Church, supra. 

11. Stratton v. Shoenbar, (Me.) 10 
A 446; Mayes v. Ruffners, 8 W. Va. 
384. 

[a] To be “subscribed” by claim- 
ant means that there must be a writ- 
ing of his signature for the purpose 
of, attesting the correctness of the 
statement. Stratton v. Schoenbar, 
(Me.) 10 A 446. 


12. See cases infra notes 13, 14. 
13. Cal.—Hicks vy. Murray, 43 Cal. 
515. 


Kan.—Deatherage v. Woods, 387 
Kan. 59, 14 P 474 [recognized Hentig 
v. Sperry, 38 Kan. 459, 17 P 42]. 
Minn.—L. J. Mueller Furnace Co. 
Bahneman, 144 Minn. 119, 174 NW 
4, 


66 


Vv. 


61 

N. Y.—Moore v. McLaughlin, 
Hun 133; 24 NYS 55. 

Wash.—Brace, etc., Mill Co. v. Bur- 
bank, 87 Wash. 356, 151 P 803, Ann 
Casl917E 739. 

And see Macdonald vy. Hartley, (B. 
C.) [1918] 3 WestWkly 910 (signing 
under the jurat is not fatal where 
the intention is clear). 

[a] If neither the statement nor 
the verification is signed, no lien is 
acquired. Hentig v. Sperry, 38 Kan. 
459, 17 P 42. 

14. Moore v. McLaughlin, 66 Hun 
133, 21 NYS 55; Sturdevant v. Nu- 
gent, 9 Kulp (Pa.) 176. 

15. Ala.—Long v. Pocahontas Coal 
Co., 117 Ala. 587, 23 S 526; McConnell 
v. Meridian Sash, etc., Factory, 112 
Ala. 582, 20 S 929; Osborn v. John- 
son Wall Paper Co., 99 Ala. 309, 13 
S 776; Cook v. Rome Brick Co., 98 
Ala. 409, 12 S 918; Wadsworth v. 
Hodge, 88 Ala. 500, 7 S 194; Bell v. 
Teague, 85 Ala. 211, 3 S 861; Lane, 
etc., Co. v. Jones, 79 Ala. 156; Bed- 
sole v. Peters, 79 Ala. 133; Turner v. 
Robbins, 78 Ala. 592; Montgomery 
Iron Works v. Dorman, 78 Ala. 213; 
Chandler v. Hanna, 73 Ala. 390; 
Welch v. Porter, 63 Ala. 225. 

Ark.—Wood v. King, 57 Ark. 284, 
21 SW 471;- Kizer Lumber Co. v. 
Mosely, 56 Ark, 544, 20 SW 409; An- 
derson v. Seamans, 49 Ark. 475, 5 
SW 799; Chaffin v. McFadden, 41 Ark. 
42; Arkansas Cent. R. Co. v. McKay, 
30 Ark. 682; Murray vy. Rapley, 30 
rr 568; Hicks v. Branton, 21 Ark. 

Cal.—Buell v. Brown, 131 Cal. 158, 
63 P 167; Wagner v. Hansen, 103 Cal. 
104, 37 P 195; Russ Lumber, etc., Co. 
v. Garrettson, 87 Cal. 589, 25 P 747; 
McIntyre v. Trautner, 63 Cal. 429; 
D. I. Nofziger Lumber Co. v. Solo- 
mon, 18 Cal. A. 621, 110 P 474. 

Colo.—Small v. Foley, 8 Colo. A. 
435, 47 P 64; Rice v. Carmichael, 4 
Colo.. A. 84, 34 P 1010. 


Conn.—Westland v. Goodman, 47 
Conn. 83. : 
Ida.—Robertson v. Moore, 10 Ida. 


Tas eles rake 

Tll.—Buckely v. Commercial Nat. 
Bank, 171 Ill. 284, 49 NE 617 [aff 62 
Ill. A. 202]; McDonald v. Rosengar- 
ten, 134 Ill. 126, 25 NE 429 [aff 35 
Ill. A. 71]; Aurand vy. Martin, 87 Ill. 
A. 337 [aff 188 Ill. 117, 58 NE 926]; 
Whitlow v. Champlin, 52 Ill. A. 644; 
A. R. Becker Lumber Co. v. Halsey, 
41 Tll. A. 349. 

Towa.—McGillivary’ v. Case, 107 
Iowa 17, 77 NW 483; Merritt v. Hop- 
kins, 96 Iowa 652, 65 NW 1015; Wet- 
more v. Marsh, 81 Iowa 677, 47 NW 
1021; Hug v. Hintrager, 80 Iowa 359, 


45 NW 1035; Lamb vy. Hanneman, 40 
lowa 41. 

Kan.—Martin v. Burns, 54 Kan. 641, 
39 P 177; Hentig v. Sperry, 38 Kan. 
459, 17 P 42; Deatherage v. Woods, 
37 Kan. 59, 14 P 474; Newman V. 
Brown, 27) Kan.) 11%; ‘North, etc.; 
Lumber Co. v. Hegwer, 1 Kan, A. 
623, 42 P 388. 

Me.—Stratton v. 
446. i 

Mich.—Lindsay v. Huth, 74 Mich. 
712, 42 NW 358. 

Minn.—Glass v. St. Paul Park Car- 
riage, etc., Co., 43 Minn. 228, 45 NW 
150; Colman v. Goodnow, 36 Minn. 
9, 29 NW 338, 1 AmSR 632. 

Mo.—Hassett v. Rust, 64 Mo. 325; 
Darlington v. Eldridge, 88 Mo. A. 525; 
Bickel v. Gray, 81 Mo. A. 653. 

Mont.—Western Plumbing Co. Vv. 
Fried, 33 Mont. 7, 81 P 394. 

Nebr.—Nye, ete., Co. v. Berger, 52 
Nebr. 758, 73 NW 274; Western Cor- 
nice, etec., Works v. Leavenworth, 02 


Shoenbar, 10 A 


Nebr. 418,-72 NW 592; Drexel) v. 
Richards, 50 Nebr. 509, 70 NW 23; 
Byrd v. Cochran, 89 Nebr. 109, 58 


NW 127; Henry, etc., Co. v. Fisher- 
dick, 37 Nebr. 207, 55 NW _ 643; 
Terry v. Prevo, 1 Nebr. (Unoff.) 198, 
95 NW 338. 

N. M.—Minor v. Marshall, 6 N. M. 
194, 27 P 481; Houghton v. Las Vegas 
Hotel, etc.,,Co., 3 N. M. 260, 5 P 729; 
Finane v. Las Vegas Hotel, etc., Co., 
3 N. M. 256, 5 P 725. 

N. Y.—Schenectady Contracting Co. 
v. Schenectady R. Co., 106 App. Div. 
336, 94 NYS 401; Kane v. Hutkoff, 81 
App. Div. 105, 81 NYS 85; Hallagan v. 
Herbert, 2 Daly 253; Conklin v. Wood, 
3 BH. D. Smith 662; Cream City Furni- 
ture Co. v. Squier, 2 Misc. 438, 21 
NYS 972; McBHlwee v. Sandford, 53 
HowPr 89. Under some of the earlier 
statutes verification was not required. 
Graf v. Cunningham, 109 N. Y. 369, 
16 NE 551; Foley v. Gough, 4 E. D. 
Smith 724. 

ING SI IIPner | Van st On mom Newb: 
245, 78 NW 3:40; Red River Tumber 


Co. v. Children of Israel, 7 N. D. 46, 
73 NW 208. 
Okl.—Ferguson wi. Stephenson- 


Brown Lumber Co., 14 Okl. 148, 77 P 
184; Blanshard v. Schwartz, 7 Okl. 23, 
54 P 308. 

Or.—Cooper Mfg. Co. v. Delahunt, 
386 Or. 402, 51 P 649, 60 P 1; Pilz v. 
Killingsworth, 20 Or, 432, 26 P 305; 
Peerage v. Marks, 15 Or. 529, 16 P 


Pa.—Gibbs v. Peck, 77 Pa. 86; 
Snyder v. Crothers, 1 Walk. 39; 
Walker v. Gouron, 16 Pa. Dist. 750, 
33 Pa. Co. 303; Egolf v. Casselberry, 
14 Pa. Co. 87. 

S. D.—Hill v. Alliance Bldg. Co., 
6 S. D. 160, 60 NW 752, 55 AmSR 


819. 
Utah.—Culmer v. Caine, 22 Utah 
216, 61 P 1008. 


Va.—Taylor v. Netherwood, 91 Va. 
88, 20 SE 888; Boston v. Chesapeake, 
etc., R. Co., 76 Va. 180. 

Wash.—Sautter v. McDonald, 12 
Wash, 27, 40 P 418; Stetson, ete., Mill 
Co. v. McDonald, 5 Wash. 496, 32 P 
108; Johnston v. Harrington, 5 Wash. 
73, 31 P 316; Gates vy. Brown, 1 Wash. 
470, 25 P 914. 

W. Ya.—Hill Clutch Co. v. Inde- 
pendent Steel Co.,:74 W. Va. 353, 82 
SE 223; Lockhead v. Berkeley Springs 
Waterworks, etc., Co., 40 W. Va. 553, 
21 SE 1031; Mayes v. Ruffners, 8 W. 
Va, 384. 


by claimant in person,'® verification by an agent*® 


Wyo.—Wyman v. Quayle, 9 Wyo. 
326, 638 P9988. 
B. C.—Haggerty v. Grant, 2-B. C. 


173. 

Man.—Kelly v. McKenzie, 1 Man. 
169. 

[a] Purpose.—“‘That the purpose 


of the verification is not to prove the 
lien when it is sought to enforce it 
in the court may be conceded. The 
statement filed with the _ recorder 
which is required to be verified is but 
a notice by the claimant that he in- 
tends to avail himself of his right to 
a lien in the particular case. The 
verification of the claim by his own 
oath or that of some other person is 
required as an evidence of good faith 
and a prima facie support to his 
claim for the purpose of giving such 
notice only.” D, I. Nofziger Lumber 
Co. v. Solomon, 13 Cal. A. 621, 626, 
110 P 474. To same effect Lyons v. 
Howard, 16 N. M. 327, 117 P 842. 

[b] Wo admission of the validity 
of the debt can take the place of a 
compliance with the statute in this 
regard. McConnell v. Meridian Sash, 
ete., Factory, 112 Ala. 582, 20 S 929. 

16. Iowa.—Lee Canfield Lumber 
Co. v. Heinbaugh, 184 Iowa 149, 168 
NW 776. 

Mich.—Lindsay v. Huth, 74 Mich. 
712, 42 NW 358. 

N. Y.—Cream City Furniture Co. 
v. Squier, 2 Misc. 438, 21 NYS 972. 

W. Va.—Hill Clutch Co. vy, Inde- 
pendent Steel Co., 74 W. Va. 353, 82 
SE 223. 

Ont.—Bruce v. National Trust Co., 
4 OntWN 1372, 24 OntWR 688, 11 
DomLR 842. : 

And generally see cases supra note 


17. Hill v. Alliance Bldg. Co., 6 S. 
D. 160, 60 NW 752, 55 AmSR 819. 

[a] Grantee with notice——A fail- 
ure to verify the claim filed for a 
mechanic’s lien does not postpone the 
lien as to one who, with notice there- 
of, takes a quitclaim deed to the 
property. Hill v. Alliance Bldg. Co., 
6 S. D. 160, 60 NW 752, 55 AmSR 819. 

18. Verification on knowledge or 


reside ar ie and belief see infra 
§ De 
19. See statutory provisions; and 


eases infra this note. 

[a] The more usnal requirements 
are (1) that the verification shall be 
by claimant ‘‘or some credible person 
for him” (McLaughlin v. Schultz, 125 
Mo. 469, 28 SW 755; Missouri Valley 
Lumber Co. v. Weber, 43 Mo. A. 179), 
(2) “or some other person having 
knowledge of the facts’ (McGeever v. 
Harris, 148 Ala. 503, 41 S 930; Ala- 
bama State Fair, ete., Assoc. v. Ala- 
bama Gas Fixture, ete., Co., 131 Ala. 
256, 31 S 26; Leftwich Lumber Co. 
v. Florence Mut. Bldg., etc., Assoc., 
104 Ala. 584, 18 S 48), (3) or some 
similar provision letting in persons 
other than claimant (see statutory 
provisions). 

[b] Verification by claimants’ 
bookkeeper sufficient. — Billmeyer, 
ete., Co. v. Brubaker, 17 YorkLegRec 
(Pa) es asa dibs 

Statement in affidavit of relation 
of person verifying to claimant see 
infra § 304. 

20. U. S.—Great Southern Fire 
Proof Hotel Co. v. American Blower 
Co., 116 Fed. 793, 54 CCA 165 [aff 193 
U. S. 532, 24 SCt 576,48 L. ed. 778). 

Cal. Park, etensi@ore vi inter “nos 
Oil}fete., \Co. i147 Cal. 490,82 3) 51% 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


‘piimecielllal 


§§ 302-303] 


or attorney”! of claimant is sufficient whether claim- 
ant is a natural person or a corporation.22, Where 
the hen is claimed by a corporation, a verifica- 
tion by its seeretary,?* or by a person who has 
full charge of its business and is substantially its 
general manager,?* is proper; and a verification by 
a person described as a member of the corpora- 
tion has been held sufficient.2° One of two or more 
joint lienors may verify the claim on behalf of 
all.2® In case the hen is claimed by a firm, a 
verification by one of the partners?’ or the man- 
ager of the firm’® is sufficient, while an attempted 
verification by the firm is invalid.2® It has been 
held that, where the lien is filed by an assignee,*° 
the affidavit of verification should be made by the 
assignee and not by the assignor.*+ 

[§ 303] (3) Before Whom Verification Made. The 
oath of verification of a mechanic’s lien claim 
may be made before any person authorized to ad- 
minister oaths*? or take depositions;*? and under 
a statute empowering county recorders ‘‘to take 
and certify the acknowledgment and proof of all 
conveyances affecting any real estate, or of any other 
written instrument,’’ they have authority to admin- 


Iowa.—Hug v. 
359,.45 NW 1035. 


Hintrager, 80 Iowa 


see infra § 407. 
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ister the oath and certify to the verification of a 
mechanie’s lien claim.’ While there is authority 
to the contrary,®> it is held that, under a statute 
requiring the statement to be verified, but silent 
as to where or before whom such affidavit shall 
be made, the affidavit may be made in another state 
before any officer authorized by the laws of such 
state to administer oaths;*° and, except in some 
jurisdictions,*? it is held that an affidavit to a me- 
chanic’s lien statement sworn to before a notary 
in another state is sufficient.2s An affidavit of verifi- 
cation showing upon its face that it was taken 
outside of the jurisdiction of the notary who ad- 
ministered the oath is invalid.2? Where a lien is 
claimed by partners, one of the partners who is a 
notary has no right to administer the oath to the 
other partner who verifies the statement;*? but, ex- 
cept in some jurisdictions,*! the verification is not 
rendered invalid by the fact that it is made before 
an officer otherwise empowered to administer the 
oath, who is attorney for claimant.*? 

Commissioners. It has been held that the affidavit 
may be made before a commissioner for taking 
affidavits,*? but not before a commissioner to ad- 


conferred upon him by statute. 
Chandler v. Hanna, 73 Ala 390. 


Kan.—Delahay v. Goldie, 17 Kan. 31. Kelly v. McKenzie, 1 Man. 169; 38. Wood v. St. Pauli City R. Co., 
263. Grant v. Dunn, 3 Ont. 376.. 42 Minn, 411, 44 NW 308, 7 LRA 149; 
Minn.—Krengel v. Haslam, 118 2. Tygart Valley Brewing Co. v.| Phelps, etce., Wind-Mill Co. v. Shay, 
Minn. 506, 187 NW 11; Nordine] Vilter Mfg. Co., 184 Fed. 845, 107 CCA] 32 Nebr. 19, "48 NW 896. 
v. Knutson, 62 Minn. 264, 64. NW/|169 [rev 168 Fed. 1002] (decided un- Power of notaries to take affidavits 
565. der West Virginia statute); Knight|and administer oaths generally see 
Nebr.—Henry, etc., Co. v. Fisher-|v. Hill, 212 Ala. 280, 102 S 221;)/ Notaries [29 Cyc 1083, 1088]. 
dick, 37 Nebr. 207, 55 NW 643; Great| Phelps, etc., Wind-Mill Co. v. Shay, 39. Byrd v. Cochran, 39 Nebr. 109,- 
Western Mfg. Co. v. Hunter, 15 Nebr. | 32 Nebr. 19, 48 NW 896. 58 NW 127. 
$2; 16 NW..759: 33. Carr v. Hooper, 48 Kan. 253, 40. Smalley v. Bodinus, 120 Mich. 


N. Y.—Kane v. Hutkoff, 81 App. 
Dave Ob. See IND Se Sos Union Stove 
Works v. Klingman, 20 App. Div. 449, 
46 NYS 721 [aff 164 N. Y¥. 589 mem, 
58 NE 1093 mem]. 

N. D.—Red River Lumber Co. v. 
Children of Israel, 7 N. D. 46, 73 NW 
203. 

Oh.—Williams v. Webb, 2 Disn. 430; 
St. Clair Bldg. Assoc. v. Hayes, 
OheGir: (Cta225, 11) Ohi Cir. Dee) 456. 

Ss. D.—Fullerton vy. Leonard, 3 8. 
D. 118, 52 NW 325. 

Tex.—Riter v. Houston Oil Refin- 
ing, vete.,»Co., toe Tex. \Civy Ay 516,48 
SW 758. : 

Va.—Taylor v. Netherwood, 91 Va. 
88, 20 SH 888. 


Ont.—Crerar v. Canadian Pac. R. 
Co., 5 Ont. Li 383. 

21. Jones v. Kruse, 138 Cal. 613, 
72 P 146; Menne v. American Radi- 
ator Co., 150 Ky. 151, 150 SW 24. 

[a] An attorney for a foreign 
corporation claiming a lien may 


verify the claim, although not spe- 
cially authorized to do so by his 
appointment. Huttig Bros. Mfg. Co. 
v. Denny Hotel Co., 6 Wash. 122, 32 
P1073, 6 Wash. 624, 34 P 774. 

22. ‘Wenry, ete., Co. v. Fisherdick, 
37 Nebr. 207, 55 NW 643. 

23. Rogers- Templeton Lumber Co. 
v. Welch, 56 Mont. 321, 184 P 83 
Cooper Mfg. Gok v2 Delahunt, 36 Or. 
402; 51°RP 649, 60 P 1. 

aA. Coghlan v. Quartararo, 15 Cal. 
A. 662, 115 P 664. 

25. “Alabama State Fair, etc., As- 
soc. v. Alabama Gas Fixture, etc., 
Co.,'131 Ala. 256, 31 S 26 (verifica- 
tion py Cr Colvin of” a certain 
named company). 

26. Waters v. Goldberg, 124 App. 
Div. 2511) 108 “NYS! 19925 "Culmier ov. 
Caine, 22 Utah 216, 61 P 1008. 

27, Cunningham vy. Barr, 45 Kan. 
158, 25 P 583; Sharon Town Co. v. 
Morris, 39 Kan. 377, 18 P 230; Death- 
erage v. Woods, 37 Kan. 59, 14 P 
474. 

28. Pierce v. Osborn, 40 Kan. 168, 
19 P 656; Sharon Town Co. v. Morris, 
$9 Kan. 377, 18 P 230. 

29. Kane v. Hutkoff, 81 App. Div. 
105, 81 NYS .85. 


in such cases.” 


29 P 398 (notary public authorized to 
take depositions). 

34. Arrington v. 12 
Nev. 99, 101. 

“Tt was certainly the intention of 
the legislature in passing the act 
under consideration, to authorize 
county recorders to take the acknowl- 
edgment and proof of all conveyances 
affecting any real estate, or of any 
other written instrument, in the man- 
ner provided by law. This authority 
must, necessarily, extend to all such 
written instruments as are by law 
required to be recorded. ...A me- 
chanie’s lien is a written instrument 
that is required to be recorded. The 
proof that entitles it to be recorded 
is the verification. The county re- 
corder is, in our opinion, an officer 
authorized by law to administer the 
oath and take and certify the proofs 
Arrington v. Wit- 


Wittenberg, 


tenberg, Supra. 


25. Chandler v. Hanna, 73 Ala. 
390. 
[a] Construction of statute.—In 


the absence of a provision in the Me- 
chanics’ Lien Law with reference to 
the verification of the claim without 
the state, the statute cannot be con- 
strued as authorizing the verification 
elsewhere than within the state and 
before an officer known to the laws 
and judicial tribunals of the state as 
having authority to administer and 
certify oaths. Chandler v. Hanna, 
73 Ala. 390. 

$6. Wood v. St. Paul City R. Co., 
42 Minn. 411, 44 NW 308, 7 LRA 
Chandler v. Hanna, 73 Ala. 

[a] Reason for view.—As it does 
not lie within the scope of the au- 
thority or duty of a notary public to 
administer oaths or affirmations re- 
quired, not in the transaction of com- 
mercial affairs, but by official statu- 
tory enactment, he is not a proper 
officer to administer the oath for the 
verification of a lien claim, and in 
the case of a notary in another state 
it will not be presumed, in the ab- 
sence of evidence, that authority to 
administer such an oath has been 


363, 79 NW 567, 77 AmSR’ 602. 
41. Braden v. Brown, 24 B. C. 374, 
[1917] 3 WestWkly 906. 
42. Carr v. Hooper, 
29 P 398; Zilz v. Wilcox, 190 Mich. 
486, 157 NW 77; Becker v. Hopper, 
22 Wyo. 237,/ 13:8 Pp 179, AnnCas1916D 


48 Kan. 253, 


1041; Polson v. Thomson, 26 Man. 
ane 29 DomLR 3895, 34 WestLR 
oO. 
[a] Reason for rule is that stat- 


utes or rules of court disqualifying 
attorneys from taking affidavits in 
causes, actions, or proceedings in 
which they are professionally engaged 
relate only to matters actually in 
litigation. Becker. v. Hopper, 22 Wyo. 
237, 138 P 179, AnnCas1916D 1041, or 
Wyo. 2095 147 P 1085, AnnCas1918B 
307) Polson v. Thomson, 26 Man. 410, 
29 DomLR 395, 34 WestLR 745. 

[b] Applications of rule.—(1) 
The verification is not invalid because 
made before a notary public wno, 
as attorney, prepared the claim but 
who was not an attorney of record 
in the suit to enforce the lien. Zilz 
v. Wilcox, 190 Mich. 486, 157 NW 77. 
(2) The fact that the lien claim is 
verified before a notary public who 
is an attorney and who prior to the 
verification has been consulted as 
such by claimant in regard to the 
matters in dispute between him and 
the owner will not invalidate the lien 
where there was no action or pro- 
ceeding begun or pending between 
the parties at the time of the verifica- 
tion. Carr v. Hooper, 48 Kan. 253, 
29E PWS 98. (3) The fact that the 
verification was made before a per- 
son who subsequently became plain- 
tiff’s solicitor is no objection to the 
lien. Elliott v. McCallum, (B. C.) 
19 CanLTOccNotes 412. (4) Where 
the claim is verified by two affidavits, 
one of which is sufficient, it is ‘im- 
material that the other affidavit was 
made before claimant’s attorney, even 
if such affidavit is void for that rea- 
son. McMonegal v. Wilson, 103 Mich. 
264, 61 NW 495. 

Disqualification of attorney of 
party to take affidavits generally see 
Affidavits § 34. 

43. Truax v. Dixon, 17 Ont. 366. 
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minister oaths.*4 


[§ 304] (4) Sufficiency—(a) In General. 
verification may be made before,** but not after,*® 
the filing of the claim; in order to be effectual the 
oath of verification must be in writing as a part 
of the paper filed for record for the purpose of 
A few courts hold that the 
requisites of the statute, with respect to the verifica- 
tion of the statement, must be strictly complied 
with,*® and that, in determining whether an affi- 
davit conforms to the law, it will be strictly con- 
strued.4® Most courts, however, hold that a verifica- 
tion which is in substantial compliance with the 
statute is sufficient ;5° that it need not be in the 
exact language of the statute,°' nor in the exact 
form prescribed by statute,®* although it is of course 


claiming the lien.*? 


44. Kelly v. McKenzie, 1 Man. 
169. 
45. Powell v. Carlisle, 24 Del. 3, 74 


A 365; Fairbairn v. Moody, 116 Mich. 
61, 74 NW 386, 75 NW 469. 

[a] Applications of rule.—(1) An 
affidavit to the truth and correctness 
of plaintiff's claim and of the facts 
stated therein may be made within 
ninety days after the completion of 
the work and labor performed and 
the detivery of materials for which 
the lien is sought, even though the 
claim cannot properly be, and is not, 
filed until after the expiration of such 
time. Powell v. Carlisle, 24 Del. 3, 
74 A 365. (2) A verification made 
some time before the completion of 
the building or the filing of the claim 
is not prematurely made, where it 
was made after the particular work 
was done and the materials furnished 
for which the lien was claimed. Coss 
v. MacDonough, 111 Cal. 662, 44 P 
325. (3) The fact that the affidavit 
and claim of lien was sworn to one 
day before the date of filing does not 
invalidate the lien. Fairbairn v. 
Moody, 116 Mich. 61, 74 NW 386, 75 
NW 469 [dist and refusing to foll 
McPherson v. McGillis, 93 Mich. 525, 
53 NW 794; Drew v. Dequindre, 2 
'Dougl. (Mich.) 93]. 

46. Rice v. Carmichael, 4 Colo. A. 
84, 34 P 1010. 

47. Hill Clutch Co. v. Independent 
Steel Co., 74 W. Va. 353, 82 SH 223; 
Lockhead v. Berkeley Springs Water- 
works, etc., Co., 40 W. Va. 553, 21 SH 


1031. 

48. McGeever v. Harris, 148 Ala. 
5038, 41 S 930. 

49. Heitz v. Sayers, 31 Del. 221, 
113 A 901. 


50. Grafton Hotel Co. v. Walsh, 
228 Fed. 5, 142 CCA 461 (West Vir- 
ginia statute); Gutshall v. Kornaley, 
SSenColon 195. 88s P 158) sbyons av. 
Howard, 16 N. M. 327, 117 PB 842; 
Chambers v. George Vassar’s Sons & 
Co., Inc., 81 Misc. 562, 148 NYS 615. 

[a] Verification of notice served 
on owner.—Where the notice of a me- 
chanie’s lien, served on the owner, 
stated the amount of the account and 
described the property to be charged 
and was sworn to, and the account 
was attached to the notice, specify- 
ing the materials and when fur- 
nished, and the whole was filed with 
the clerk, this was a substantial com- 
pliance with the law, although the 
account was not sworn to. Hassett 
v. Rust, 64 Mo, 325. 

[b] If the affidavit is within the 
spirit of the law it will not be held 
insufficient, although it may be care- 
lessly drawn. Thus, where the oatn 
attached to an ‘account of the 
items” for material furnished, and 
for which a lien was claimed, recited 
that “J. A. B., being first duly sworn 

> says’... is a true and) correct 
account... of materials furnished 
by this affiant,” etc., and was signed 
“Capital City Planing Mills. Per J. 
A. B., Sec’y,” and the account of the 
items was headed: “M. I. B. to Capi- 
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sufficient where 
The 


frivolous 


tal City Plaining Mills, Dr.,” it suffi- 
ciently appeared that the lien was 
claimed by the Capital City Planing 
Mills, and not by J. A. B, and there 
was a substantial compliance with 
Comp. St. c 54 § 3, providing for au 
account verified under oath. Henry, 
etc., Co. v. Fisherdick, 37 Nebr. 207, 
55 NW 643. 


51. Schwartz v. Allen, 7 NYS 5; 
Sautter v. McDonald, 12 Wash. 27, 
40 P 418. 

[a] Ilustrations.—(1) An _ affi- 


davit as follows: “I have read the 
said notice, and I know the contents 
thereof. The same is true,” etc., suffi- 
ciently complies with N. Y. L. (1885) 
c 342 § 4, requiring a verification of 
the notice ‘to the effect that the 
‘statements’ therein contained are 
true.” Schwartz v. Allen, 7 NYS 5. 
(2) Under a statute requiring a veri- 
fication to the effect that the claim 
is “just,” a statement in the verifica- 
tion that the claim is ‘‘true”’ (Fair- 
haven Land Co. v. Jordan, 5 Wash. 
729, 32 P 729), (3) or that the claim- 
ant “has read the foregoing notice, 
knows the contents thereof, that said 
claim is just and correct” (Johnston 
v. Harrington, 5 Wash. 73, 31 P 316), 
is sufficient. 

52. Chambers v. George Vassar’s 


Sons & Co., Inc., 81 Mise. 562, 143 
NYS 615. 
[a] Express statutory provision.— 


Some statutes setting forth a form 
of affidavit provide further that the 
affidavit shall be sufficient if in effect 
as set forth. Grafton Hotel Co. v. 
Walsh, 228 Fed. 5, 142 CCA 461 (West 
Virginia statute). 

53. Union Stove Works v. Kling- 
man, 20 App. Div. 449, 46 NYS 721 
[aff 164 N. Y. 589 mem, 58 NE 1093 
mem]; Moore v. McLaughlin, 66 Hun 
1338, 21 NYS 55; Staubsandt v. Len- 
non, 3 Misc. 90, 20 NYS 544; Boyd v. 
Bassett, 16 NYS 10; Kealey v. Mur- 
ray, 15 NYS 403; Schwartz yv. Allen, 
UNYS. 

Alleging knowledge, information, 
and belief in alternative form see in- 
fra § 305. A 

54. Consumers’ Lumber, etc., Co. 
v. Hayutin, 75 Colo. 483, 226 P 860. 

[a] Thus an objection to a veri- 
fication that it states that the person 
verifying is claimant is without torce 
where the statement is obviously a 
clerical error and it is quite clear 
from a reading of the claim and veri- 
fication as a whole that a corporation 
is claimant, and that the person 
verifying is merely acting for and in 
behalf of the corporation. Consumers’ 
Lumber, etc., Co. v. Hayutin, 75 Colo. 
483, 226 P 860. 

55. Corbett v. Chambers, 109 Cal. 
178, 41 P 873. 

{a] Objection held frivcolous.— 
Objection to a mechanie’s lien claim 
that the verification states that the 
facts stated therein are true, instead 
of that the claim is true, is frivolous. 
re Ae v. Chambers, 109 Cal. 178, 41 


56. See cases infra this note, 
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it follows the exact language of 


the statute;®* and that it is not defeated by a 
clerical error which is not misleading,** nor by 
objections 
Various alleged defects or irregularities have been 
held not to render the verification insufficient.5® 
Some statutes require a verification by affidavit®* 
of particular matters ;°° and under such statutes not. 
only is an affidavit necessary®® but it must suffi- 
ciently cover the matters specified in the statute.°° 
Under such statutes,°4 or under statutes requiring 
a verification to the effect that the statements con- 
tained in the notice are true,®* a statement or notice 
having merely a certificate of acknowledgment is 
insufficient; but some statutes do not prescribe or 
require any particular form of verification,®* and 


to its form or wording.°> 


[a] For example, a _ verification 
has been held not to be rendered in- 
sufficient by the fact that: (1) It 
employed the term “lien” instead of 
“claim of lien” in referring to the 
claim. Sautter v. McDonald, 12 Wash. 
an, 40 P4188 '(2) It stated’ that .it 
was made by the agent of “plainuff,” 
it manifestly meaning that affiant 
was the agent of claimant. Parke, 
etc. Co. v. Inter Nos Oil, ete., Co: 
147 Cal. 490, 82 P 51. (3) Although 
referring to the ‘‘preceding and fore- 
going statement and description,” it 
precedes instead of follows the ac- 
count and description. Williams v. 
Stroub, 168 Mo. 346, 67 SW 875. (4) 
The caption does not show the county 
in which it was taken. Grafton Hotel 
Co. v. Walsh, 228 Fed. 5, 142 CCA 
461 (decided under West Virginia 
statute). (5) The body does not dis- 
close before what officer it was taken, 
Grafton Hotel Co. v. Walsh, supra 
(decided under West Virginia stat- 


ute). 

57. Wertz v. Lamb, 43 Mont. 477, 
PIP 89. 

58. See statutory provisions; and 


cases infra this note. 

[a] Thus some statutes require a 
verification by affidavit of: (1) A just 
and true account of the amount due, 
after allowing all credits. Leigland 
v. Rundle Land, ete., Co., 64 Mont. 
154, 208 P 1075; Crane, ete., Co. v. 
Baatz, 53 Mont., 438, 164 P 533. (2) 
A correct description of the property 
to be charged. Crane, etc. Co. v. 
Baatz, supra. 


59. Crane, etc., Co. v. Baatz, supra. 
60. Crane, etc., Co. v. Baatz, supra. 
[a] Compliance held sufficient.— 


Leigland v. Rundle Land, ete., Co., 64 
one 154, aoe P hots, 

Description of propert in 
affidavit of verification (1) Held ete 
cient when challenged by demurrer 
to the complaint, even if the affidavit 
could be considered in testing the 
sufficiency of the complaint (Barnett 
v. Wright, 116 Ark. 44, 172 SW 254), 
(2) which it cannot, at least in some 
jurisdictions (see infra § 625). 

Affirmance of truth of part of state- 
ment see infra text and note 73. 

61. Crane, etc., Co. v. Baatz, 53 
Mont. 438, 164 P 538. 

62. Schenectady Contracting Co. 
v. Schenectady R. Co., 106 App. Diy, 
336, 94 NYS 401. To same effect 
Indiana Quarries Co. vy. Simms, 158 
Ky. 415, 416, 165 SW 422 (a certificate 
of acknowledgment of execution “is 
not sufficient to show that the state- 
ment was sworn to as required by 
law. The term ‘sworn to’ implies 
that the subscriber shall have de- 
elated ape oe teen truth of the 
staternent to which his na i = 
seribed). me is sub 

63. onsumers’ Lumber, ete, 

v. Hayutin, 75 Colo. 483, 326 B" 860: 
Lyons v. Howard, 16 N. M. 327 117 
P 842; Christman y. Salway, 103 Or 
666, 205 P 541; Kezartee vy, Marks, 
15 Or. 529, 16 P 407; Taylor v. Neth. 
erwood, 91 Va. 88, 20 SE 888. 


: tM CLES. oS ) lS 
Wor later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


i 


’ 


§§ 304-305] 


under such statutes an affidavit is not essential,®* 
and a claim signed by claimant and verified by his 
oath,®> the notary certifying that claimant swore 
to 1t,°* is sufficient, although even in such ease the 
better practice is to have the verification in the 
form of an affidavit annexed to the claim to the 
effect that the facts therein stated are true.*? 
verification need not be in form like that attached 
to a pleading,®® but it is sufficient if the entire 
lien paper is in form an affidavit. 
necessary that the affidavit of verification should 
restate the facts on which the claim is based,’° 
and it is sufficient to state that the claim or state- 
ment is true’! or that the facts stated therein are 
true;‘? but an affidavit of verification certifying 
merely that a part of the statement is true and 
not that the whole of it is true is insufficient.7? 
No greater certainty is required in the affidavit than 
Certainty to a com- 
One of the rules in 
testing the sufficiency of an affidavit to a me- 
chanie’s lien is whether perjury is assignable upon 


in the statement of claim.’ 
mon intent is sufficient. 


64. Lyons v. Howard, 16 N. M. 
327, 117 P 842; Minor v. Marshall, 6 
N. M. 194, 27 P 481, 

65. Irvine v. McDougall, 4 Alaska 
702; Christman v. Salway, 103 Or. 
666, 205 P 541; Kezartee v. Marks, 15 
Or. 529, 16 P 407. 

66. Lyons v. Howard, 16 N. M. 327, 
117 P 842; Minor v. Marshall, 6 N. M. 
194, 27 P 481; Taylor v. Netherwood, 
91 Va. 88, 20 SE 888 [dist McDonald 
yey, HoReREArteh, 134 Ill. 126,-25 NE 

ult, 

Jurat generally sce infra § 307. 

67. Kezartee v. Marks, 15 Or. 529, 
16 P 407. 

68. Arata v. Tellurium Gold, etc., 
Min. Co., 65 Cal. 340, 4 P 195, 344; 
BSE he v. Lamb, 43 Mont. 477, 117 P 
9 2 


69. O’Brien v. Krockinski, 50 Ill. 
A. 456; Wertz v. Lamb, 43 Mont, 477, 
PUES 89: 

70. Hayes v. Hammond, 162 Ill. 
133, 44 NE 422. 

71. Arata v. Tellurium Gold, etc., 
Min. Co.,. 65) Cale 340, 4 RP 1955 Orr; 
etce., Hardware Co. v. Needham Co., 
169 Ill. 100, 48 NE 444, 61 AmSR 1b. 
{aff 62 Ill. A. 152]; Moore v. Parish, 
163 Ill. 93, 45 NE 573; Hayes v. Ham- 
mond; 162. Illy 133, 44° NE. 422; 
Schwartz v. Allen, 7 NYS 5. 

72. Corbett v. Chambers, 109 Cal. 
178, 41 P 873; Nordine v. Knutson, 62 
Minn, 264, 64 NW 565. 

73. Orr, etc, Hardware Co. Vv. 
Needham Co., 169 Ill. 100, 48 NE 444, 
61-AmSR, 151 [aff 62 Ill, A. 152); 
McDonald v. Rosengarten, 134 Ill. 
1263, 25 5NE).429 Path 36 Tl. AT) 5. A 
R. Beck Lumber Co. v. Halsey, 41 
Tll. A. 349; Minor v. Marshall, 6 N. 
M. 194, 27 P 481; Finane v. Las Vegas 
Hotel, ete., Co., 3 N. M. ‘256, 15/2. 725: 
El Reno Electric Light, etc., Corry. 
Jennison, 5 Okl. 759, 50 P 144, 

{a] Thus (1) a verification stat- 
ing that the labor and material for 
which the lien is claimed was per- 
formed and furnished, and that the 
amount claimed is justly due, but not 
verifying the statements of the claim 
as to dates is insufficient. Orr, etc., 
Hardware, etce., Co. v. Needham Co., 
169 Il). 100, 104, 48 NE 444, 61 Am 
SR 151 [aff 62 Til. A. 152] (where it 
was said, however: “If the affiant had 
simply sworn that the statement was 
true, his oath would be understood 
as applying to the whole statement’’) ; 
McDonald v. Rosengarten, 134 Ill. 
126; 25 NE 429° [aff 35 Ill. A. 7195 
A. R. Becker Lumber Co. v. Halsey, 
41 Ill. A. 349. (2) A verification to 
a notice containing all the statements 
required by statute is insufficient 
when it declares that the ‘abstract 
of indebtedness mentioned and de- 
scribed in the foregoing notice is true 
and correct,” since this applies to 


MECHANICS’ LIENS 


mes 


The 


It is not 
tion and Belief. 


only one of the statements. Minor 
vy. Marshall, 6 N. M. 194, 27 P 481. 
(3) A verification declaring that the 
statement is a true and correct ac- 
count of labor done and materials 
furnished is defective in that it does 
not verify the description of the 
property and the names of the con- 
tractor and the owner. El Reno 
Electric Light, etc., Co. v. Jennison, 
5 Okl. 759, 50 P 144. 

74. Grace v. Oakland Bldg. Assoc., 
166 Ill. 637, 46 NE 1102. 

Certainty in statement see supra 


§ 245. 

75. Grace v. cers Bldg. Assoc., 
166 Ill. 637, 46 NE 110 

[a] The addition ee the words “as 
he verily believes” does not modify 
or render uncertain a statement that 
the matters and things stated in the 
claim of lien are true. “Such an ex- 
pression imports more than a mere 
belief of the facts stated, and is 


much stronger than a_ statement 
showing that affiant’s belief is 
founded on hearsay only.” Gregg v. 


Sigurdson, 67 Mont. 272, 276, 215 P 
662 [dist Western Plumbing Co. v. 
Bee 33 Mont. 7, 81 P 394, 114 AmSR 
Taare 

76. Gregg v. Sigurdson, 67 Mont. 
272, 215 P 662. 

77. Who may verify see supra 


78. Chapman v. Brewer, 43 Nebr. 
890, 62 NW 320, 47 AmSR 779. 

79. Clement =v. Adams _ Bros.- 
Paynes Co., 113 Va. 547, 75 SE 294, 

[a] The president of a corporation 
is not, by virtue of his office, an 
agent of the corporation for the pur- 
pose of making an affidavit of verifi- 
cation to a mechanic’s lien; and ‘un- 
less an affidavit made by him avers 
that he is in fact an agent of the 
corporation for that purpose, the lien 
is not perfected. Clement vy. Adams 
Bros.-Paynes Co., 113 Va. 547, 75 SH 


294 : 

[b] Showing held sufficient.—Die- 
bold, ete., Stone Co. v. Tatterson, 115 
Va. 766, 80 SE 585. 

80. McLaughlin v. Schultz, 125 
Mo. 469, 28 SW 755; Missouri Valley 
Lumber Co. v. Weber, 43 Mo. A. 179; 
Riter v. Houston Oil Refining, ete., 
Co., 19 | Tex. Civ. A. 516, 48 SW 758. 

81. Consumers’ Lumber, etc., Co. 
v. Hayutin, 75 Colo. 483, 226 P 860. 

82. Grace v. Oakland Bldg. Assoc., 
166 Ill. 637, 46 NE 1102; Crane Co. v. 
Epworth Hotel Constr., etc., Co., 121 
Mo. A. 209, 98 SW 795; Finley v. 
West, 51 Mo. A. 569; Chapman v. 
Brewer, 43 Nebr. 890, 62 NW 3820, 
47 AmSR 779; Kealey v. Murray, 15 
NYS 403 (under L. [1885] ¢c 342 § 4). 

fa] In New York, under earlier 
statutes, a verification on information 
and belief was insufficient. Keogh 
v. Main, 50 N. Y. Super. 183; Childs 
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Statement of relation of affiant to claimant. 
Where the verification is made by a person other 
than claimant,’? it is perhaps usual to state the 
relation which ‘affiant bears to claimant;‘® but unless 
so required by statute,” it is not necessary that 
the affidavit of verification shall state that affiant 
is the agent of claimant,®° or that he makes the 
verification in behalf of claimant.S* 

[§ 305] (b) Showing of Knowledge or Informa- 


Under some statutes a verification 


upon information and belief is permissible,°? but 
under some statutes the verification must be based 
upon affiant’s knowledge of the facts stated,** and 
is insufficient if it appears to be based upon in- 
formation or belief,8* although affiant’s knowledge 
of the facts need not be affirmed,®® where he is 
one of the persons claiming the lien,S® and where 
the verification is sufficient in form, and affiant 
swears that he knows the facts alleged in the 
notice or statement to, be true, the lien is not de- 
feated by the fact that he may not have personal 


v. Bostwick, 12 Daly 15, 65 HowPr 


Reet Conklin v. Wood, 3 E. D. Smith 
662. 
{b] Knowledge “or” information 


and belief.—(1) A verification of the 
notice, reciting that the statements 
therein contained are true to affiant’s 
knowledge “or’’ information and be- 
lief, exactly following the words of 
the statute (N. Y. L. [1885] ec 342 
§ 4) is sufficient. Union Stove Works 
v. Klingham, 20 App. Div. 449, 46 
NYS 721 [aff 164 N. Y. 589 mem, 58 
NE 1093 mem]; Moore v. McLiaugh- 
lin, 66 Hun 133, 21 NYS 55; Cunning- 
ham v. Doyle, 5 Misc. 219, 25 NYS 
476; Staubsandt v. Lennon, 3 Misc. 
90, 22 NYS 544 [aff 142 N. Y. 666, 
387 NE 570]; Kealey v. Murray, 15 
(2) Use of statutory lan- 
guage generally see supra 

{[c] Knowledge, information, and 
belief.— (1) A verification that the 
statements in the notice are true to 
the “knowledge, information, and be- 
lief” of affiant is sufficient. Kealey 
v. Murray, 15 NYS 403 [dist Jones v. 
Crumb, 538 Hun 631, 6 NYS 338]. 
(2) Also, the verification of a bill of 
particulars that it is ‘‘in all respects 
true, to the best of his [claimant’s] 
knowledge and belief’ is sufficient. 
Shes vo. Vorhis; (3 dun = (Nesey 

12. 

83. See statutory provisions; and 
cases infra note 84. 

84. Ala.—Johnson v. Stocks, 207 
Ala. 345. 92 S 457; Long v. Pocahon- 
tas) Coal*Coyy 117 “Ala 537523 S-526% 
Florence Bldg., ete., Assoc. v. Schall, 
107 Ala. 531, 18 S 108; Cook v. Rome 
Brick Co., 98 Ala. 409, 12 S 918; Globe 
Iron Roofing, ete., Co. v. Thacher, 87 
Ala. 458, 6 S 366. 

Del.—Heitz v. Sayers, 31 Del. 221, 
113 A 901. 

Bh igen peta ee v. Crozier, 14,Kan.- 

4, 

Mont.—Western Plumbing Co. v. 
Fried, 33 Mont. 7, 81 P 394. 

Oh.—Bender v. Stettinius, 10 Oh. 
Dec. (Reprint) 186, 19 CincLBul 163. 

Tex.—Merchants’, etc, Bank vv. 
Hollis, (Civ. A.) 84 SW 269. 

[a] The rule is peculiarly appli- 
cable where the affidavit is made by 
an agent. Dorman y. Crozier, 14 
Kan. 224. 

85. Cook v. Rome Brick Co., 98 
Ala. 409, 12 S 918 [dist Globe Iron 
Roofing, etce., Co. v. Thacher, 87 Ala. 
458, 6 S 366; Arata v. Tellurium Gold, 
ete), eMin. * Co;,: °65. —Cal.., 340; “45 P 
195). 

86. McGeever vy. Harris, 148 Ala, 
508, 507, 41 S 930. 

“Tt is only when the verification is 
by the oath of some other person not 
claiming the lien that it must con- 
tain the statement that the affiant 
has a knowledge of the facts.” Mc- 
Geever v. Harris, supra. 
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knowledge of the facts so alleged.** 

[§ 306] (c) Signature. Some courts hold that the 
fact that the affidavit of verification is not signed 
by affiant does not invalidate the statement it it 
can be proved that it was in faet sworn to;** but 
there is authority to the contrary.*® Of course, if 
there is a sufficient signing’? the question 1s 1m- 
material, : 

[§ 307] (d) Jurat.®! As in the case of affidavits 
generally,®2 the authorities are in conflict as to 
the effect of the omission of, or defects in, a jurat 
to the verification of a mechanic’s lien claim.** It 
has been held that the absence of the jurat is not 
fatal,°* and that it may be shown by extraneous 
evidence that the affidavit signed by claimant or 
some authorized person for him was in fact sworn 
to;9® but in other jurisdictions.a statement with- 
out any jurat has been held fatally defective, al- 
though it was in fact sworn to.°® In some juris- 
dictions the failure of the officer to sign the jurat 
has been held not fatal;°7 but in other jurisdic- 
tions it has been held that the verification is in- 
sufficient where the jurat is not signed by the officer 
before whom the oath was made, although his 
seal is upon it,9® or where the signature of the 
officer is not authenticated by his official seal,? 
or other certificate of authority,? and that the omis- 
sion of neither the signature® nor the seal* can 
be remedied by proof at the trial that the notice 
or claim was in fact sworn to. The word ‘‘seal’’ 
written after the notary’s name in a copy of the 
notice set out in the record indicates that the 
seal was properly attached to the original,® even 


87. Leftwich Lumber Co. v. Flor- 
ence Mut. Bldg., etc., Assoc, 14 


95. 
96. 
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Turner v. St. John, supra. 
McGillivray v. 


[§§ 305-310 


though the copy does not bear the impression of 
the seal itself. Where the statement is filed in 
the office of the person administering the oath, the 
omission of his seal,’ or his failure to give the 
title of his office’ or his full official title? does not 
invalidate the lien. A failure of a notary to add 
after his official signature the date of the expira- 
tion of his commission does not render the lien 
void.t° Also his failure to state in the jurat the 
county in which he is a notary is not fatal.*? 

Foreign affidavit. An affidavit taken before an 
officer of another state must be properly authenti- 
cated, as required by statute, so as to show the 
official character of the officer before whom it was 
sworn to,!2 the genuineness of his signature’® and 
his authority to administer oaths.14 

[§ 308] (5) Time to Raise Objection. An objec- 
tion that the notice or statement of lien is not 
sufficiently verified can be raised at the trial,’® 
and need not be raised any sooner.'® 

[§ 309] 10. Proof of Execution. A provision of 
the general registry law that ‘‘before any deed or 
instrument in writing can be recorded in the proper 
office, the execution thereof shall be first proved by 
an affidavit in writing of a subscribing witness to 
such instrument’? has been held not to apply to a 
mechaniec’s lien statement.1* 

[§ 310] 11. Amendment of Claim or Statement*® 
—a. In General. It has been laid down flatly that 
the notice or claim of lien must be complete in 
itself at the time when it is filed for record in 
order to authorize its enforcement,’® and that it is 
not capable of being amended or reformed;”° but 


St. Paul City R. Co., 42 Minn. 411, 44 


Barton Dist.| NW 308, 7 LRA 149, the court saying: 


Ala. 584, 18 S 48 [recognized Long 
Vi Pocahontas: Coal: Co., 117 Ala--587%, 
2368S 626];> Ward wv. Kilpatrick, 85 
N. Y. 4138, 39 AmR 674; Gill v. Kon- 
visser, 32 O. C. A. 542, 

88. Laswell  v. Jefferson City 
Presb. Church, 46 Mo. 279; Minor v. 
Marshall, 6. IN.) MM. 194,27) P+481: 
Reeves v. Seitz, 47 App. Div. 267, 62 
NYS 101; Jackson v. Virgil, 3 Johns. 
(CN. Y.) 540; Robertson Lumber Co. v. 


Clarke, 24 N. D. 134, 138 NW 984; 
A a W. stcOlin,)  16- Or 2633) 190 P 
iG , 


89. McGillivary v. Case, 107 Iowa 
17, 77 NW 4838; Lynn v. Morse, 76 
Iowa 665, 39 NW 2038; Crenshaw v. 
Taylor, 70 Iowa 386, 30 NW 647; 
rote V. Sperny, 338 Kant (459,017 
4 


90. See cases infra this note. 

[a] Affidavits held sufficiently 
signed.—(1) An affidavit is suffi- 
ciently signed where it is signed by 
the individual making the verifica- 
tion; the addition to his signature of 
his official title, such as “secretary” 
‘Should be regarded as merely descrip- 


tive. Independence Sash, ete., Co. v. 
Bradfield, 153 Mo. A. 527, 134 SW 
118. (2) An affidavit to a lien claim 


filed by a corporation which is sub- 
scribed with the name of the com- 
pany by its manager is sufficient, 
where it appears that such manager 
was the person to whom the oath 
was administered, and the affidavit 
appears from its own terms to be the 
individual expression and affirmation 
of such manager from his own per- 
sonal knowledge. Montana Lumber, 
ete., Co. v. ‘Obelisk Min., ete., Co., 15 
Mont. 20, 37 P 897. 


91. Supplying jurat, or omissions 
therein, by amendment see infra 
ssi 2e : 

92. See Affidavits §§ 99-117. 

93. See infra text and notes 94-4. 

94. Dobson vy. Thurman, 101 SW 


310, 30 KyL 1331; Turner v. St. John, 
8 N. D. 245, 78 NW 340. 


Tp., 96 Iowa 629, 65 NW 974. 

97. Kinley v. West, 51 Mo. A. 569; 
Sage v. Stafford, 42 App. Div. 449, 
59 NYS 545 [dist Cream City Furni- 
ture Co. v. Squier, 2 Misc. 438, 
NYSVO72s Keyrivn E693 SOK 645 
219 P 308. And see Macdonald v. 
Hartley, (B. C.) [1918] 3 WestWkly 
910 (officer signed in the place where 
the parties should have signed). 

98. Christman y. Salway, 103 Or. 
666, 205 P 541; Hill v. Alliance Bldg. 
ee 6S. D. 160, 60 NW 752, 55 AmSR 


99. Christman v. Salway, 103 Or. 
666, 205 P 541; Hill v. Alliance Bldg. 
et 6 S. D. 160, 60 NW 752, 55 AmSR 

1. Hodge v. Anderson, 161 Minn. 
147, 201 NW 608; Colman y. Goodnow, 
36 Minn. 9, 29 NW 338, 1 AmSR 632; 
Hill v. Alliance Bldg. Co., 6 S. D. 
160, 60 NW 752, 55 AmSR 819; Stet- 
son, etc,, Mill Co. v. McDonald, 5 
Wash, 496, 32 P 108; Gates v. Brown, 
1 Wash. 470, 25 P 914. f 

2. Hills Alliance .elde.m.Conns 
S. D. 160, 60 NW 752, 55 AmSR 819. 

3. Christman v. Salway, 103 Or. 
666, °205) BP bat. 

4. Stetson, ete., Mill Co. v. McDon- 
ald, 5 Wash. 496, 32 P 109. 

5. Griffith v. Maxwell, 20 Wash. 
403, 55 P 571. 

6. Griffith v. Maxwell, supra. 

7. Wheelock y. Hull, 124 Iowa 752, 
100 NW _ 863 (verification before 
deputy of clerk in whose office state- 
ment filed). 

8. Jackman vy. Gloucester, 143 
Mass. 380, 9 NE 740. 

9. Wetmore vy. Marsh, 81 Iowa 677, 
47 NW 1021. 


10. Phelps, ete., Windmill Co. v. 
Baker, 49 Kan. 434, 30 P 472. 
11. Grafton Hotel Co. v. Walsh, 


228 Wed. 5, 142 CCA 461 (West Vir- 


ginia case); Milligan v. Zeller, 197 
Iowa 79, 196 NW 793. 
12. Hickey v. Collom, 47 Minn. 


565, 568, 50 NW 918 [dist Wood y. 


“In that case the eertificate of a 
notary under his seal was held suffi- 
cient, owing to the peculiar nature of 
his office, and the credit everywhere 
given to his official acts under seal’’]; 
Cream City Furniture Co. v. Squier, 
2 Misc. 438, 21 NYS 972 [disappr 
DHavetony. del; oJ. Barb. (GN. CY 30ge 

13. Tygart Valley Brewing Co. v. 
Vilter Mfg. Co., 184 Bed. 845, 107 
CCA 169 [rev 168 Fed. 1002] (West 
Virginia statute); Hill Clutch Co. vy. 
Independent Steel Co., 74 W. Va. 353, 
82 SE 223; Lockhead vy. Berkeley 
Springs Waterworks, ete., Co., 40 W. 
Va. 553, 21 SE 1031. 

14. Tygart Valley Brewing Co. v. 
Vilter Mfg. Co, 184 Fed. 845°°107 
CCA 169 [rev 168 Fed. 1002] (West 
Virginia statute); Hickey v. Collom, 
47 Minn. 565, 50 NW 918; Hill Clutch 
Co. v. Independent Steel Co., 74 W. 
Va. 358, 82 SE 223; Lockhead v. 
Berkeley Springs Waterworks, ete., 
Co., 40 W. Va. 5538, 21 SH 1031. 

15. Conklin vy. Wood, 3 E. D. Smith 
(N. Y.) 662. 


16. Conklin v. Wood, supra. 

17. Murphy v. Valk, 30 S. C. 262, 
SSH LOW 

18. Cross references: 


Amendment of: 
ade of filing claim see supra 
Pleadings see infra §§ 629-636. 
Filing second claim see supra § 207. 
Statutes authorizing amendments: 
Constitutionality see supra § 6. 
Construction see supra § 14, 
Prospective or retrospective opera 
tion see supra § 15. 


19. Madera Flume, ete, Co. vy. 
Kendall, 120 Cal. 182, 52 P 304, 65 
AmSR 177. And see cases infra note 


20. 
ibaa oi ioe generally see supra 


20. Cal.—Madera Flume, ete., Co. 
v. Kendall, 120 Cal. 182, 52 P 304, 65 
Aree 177; Goss v. Strelitz, 54 Cal. 


: eee ee, 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and notenumber. | 


Yr, 


as 2, aa ae he. aa ‘ j 


.,* 
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some decisions so declaring have been weakened 
as authorities by subsequent cases in the same 
jurisdiction ;*+ in other jurisdictions there are nu- 
merous cases holding that the claim, notice, or 
statement may be amended,?? at least in certain 
respects*® or within a specified time;?* and in a num- 
ber of jurisdictions there are statutes expressly pro- 
viding for the amendment of the claim or state- 
Some statutes provide that the claim may 
be amended as pleadings’ may be;?® but a statute 
providing for amendment of process, pleadings, or 
proceedings in actions to enforce liens?’ does not ap- 


ment.?° 


Ind.—Lindley v. Cross, 31 Ind. 106, 
99 AmD 610; Hill v. Stagg, Wils. 


403. 
N. Y.—Schwartz v. Lewis, 138 App. 
Div.) 566,123 “NYS. 319; Maurer vy. 


Bliss, 14 Daly 150, 6 NYSt 224 [aff 
116 N. Y. 665 mem, 22 NE 1135 mem]; 
Conklin v. Wood, 3 EH. D. Smith 662; 
Beals v. B’Nai Jeshurun Cong., 1 
E. D. Smith 654. 

Oh.—Hale y. Coleman, 22 Oh. Cir. 
Cth NiiS 2.55: 

R. I1—Hawkins v. Boyden, 25 R. I. 
181, 55 A 324; Harris v. Page, 23 
R. I. 440, 50 A 859 [dist Murphy v. 
Guisti, 22 R. I. 588, 48 A 944]. 

21. See cases infra this note. 

[a] In California (1) it has been 
held by the supreme court that a sec- 
ond claim may be filed within the 
statutory period, See supra § 207. 
(2) In a court of appeals case the 
court, without referring to prior de- 
cisions of the supreme court to the 
contrary, said: “While express au- 
thority is not to be found therefor in 
the code, no sound reason against the 
right to file an amended lien within 
the thirty days -within which an 
original lien may be filed is apparent. 
It must be borne in mind at’all times 
that the right of laborers, mechanics, 
and materialmen to liens for the en- 
forcement of their demands for labor 
bestowed upon and materials fur- 
nished for and used in buildings or 
other structures comes directly from 
the constitution, and that the rule 
now is, if justly it were ever other- 
wise, that the procedure adopted by 
the legislature for invoking that 
right must be liberaily viewed and 
construed. The contention of appel- 
lants as to the right to file an 
amended claim of lien within the 
time for filing the original claim is, 
in principle, determined adversely to 
said contention in Schwarz & Gott- 
lieb, Inc. v. Marcuse, 175 Cal. 401, 
165 P 1015.” Heberling vy. Day, 59 
CalyvA: 135 22;72095r 908. 

{b] In Rhode Island the court, in 
holding that another account might 
be filed within the statutory period 
where the first was fatally defective 
(see supra § 207), said that the opin- 
ion in Harris v. Page, 23 R. I. 440, 50 
A 859, does not disclose whether the 
application to amend was made be- 
fore or after the expiration of the 
time allowed for filing, but that it 
may reasonably be presumed that it 
was after the expiration of the statu- 
tory period. Miiler v. Trinity Union 
MP be Church: (40 2Reede 4 4506, ) £01; ) As 
106. 

22. Fahnestock v. Wilson, 95 Pa. 
301; May v. Mora, 50 Pa. Super. 359; 
Dill v. Gaughan, 9 Kulp (Pa.) 384; 
Gebhard v. Levering, 14 Phila. (Pa.) 
120; Greene v. Finnell, 22 Wash. 186, 
60 P 144; Sullivan vy. Treen, 13 Wash. 
261, 43 P 38; Mark Paine Lumber “Co. 
v. Douglas County Impr. Co., 94 
Wis. 322, 68 NW 1013. And see 
eases infra §§ 311, 312. 

23. See infra § 312. 

24. See infra § 311. 

25. Ala.—King v. Woodlawn Lum- 
ber Co., 201 Ala. 589, 78 S 893. 

Kan.—Hardman Lumber Co. vy. 
Blanch, 107 Kan. 459, 192 P 742; At- 
kinson v. Woodmansee, 68 Kan. 71, 
74 P 640, 64 LRA 325. 

N. J.—Guerber Engineering Co. v. 
Stafford, 96 N. J. L. 280, 114 A 747. 
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In General. 


Pa.—Day v. Pennsylvania R. Co., 
35 Pa. Super. 586; Hamilton v. Jones, 
22’ Pa». Dist. 993; Sinnott v. Beard, 
14 Pa. Dist. 619; Hoover v. Lebo, 14 
Pa. Dist. 238; Young v. Woodring, 3 
Pa. Dist. & Co. 625; Dill v. Gaughan, 
9 Kulp 384; Lee v. Anderson, 6 Kulp 
319 


Wash.—Sullivan vy. Treen, 13 Wash. 
261, 43 P 38. 

[a] A liberal right to amend is 
conferred by some statutes. Sinnott 
v. Beard, 14 Pa. Dist.- 619. 

26. M. A. Phelps Lumber Co. v. 
McDonough Mfg. Co., 202 Fed. 445, 
E20 *CCA™ bat (Washington statute); 
Badger Lumber Co. v. Collinson, 97 
Kan. 791, 156 P 724; Hudson-Houston 
Lumber Co. v. Parks, 91 Okl. 46, 215 
P 1072; Ketcham v. Cunliff, 77 Okl. 
287, 187 P 1095; McMullen v. Croft, 
96 Wash. 275, 164 P 930, 92 Wash. 
411, 159 P 375; Stetson, etc., Lumber 
Co. v. W. & J. Sloan, Co., 61 Wash. 
180, 112 P 248; Malfa v. Crisp, 52 
Wash, 509, 100 P 1012. 

27. Amendment of pleadings see 
infra §§ 629-636. 


28. Lacy v. Piatt Power, etc., Co., 
157 Mich. 544, 122 NW 112, 133 AmSR 
360. 

29. Cal.—Heberling v. Day, 59 
CalevAs, 137 2:09 2 9'08% 

Dak.—Sarles v. Sharlow, 5 Dak. 
100, 37 NW 748. 

Mo.—Philip Gruner, ete., Lumber 


Co. v. Hartshorn-Barber Realty, etc., 

Co., 171 Mo. A. 614, 154 SW 846. 
Nev.—Hunter vy. Truckee Lodge 

No. 14 I. O..O. F., 14 Nev. 24. 
Okl1.—El1 Reno Plectric Light, etc., 


Co: iv. Jennison,..5--Okl. .7595, 60.) BP 
144, 
Pa.—Miller v. Fitz, 17 Pa. Dist. 


933; Beam v. Geiselman, 16 Pa. Dist. 
579; Dill v. Gaughan, 9 Kulp 384. 

{a] Election.—Where both the 
original and amended claims related 
to the same indebtedness, and were 
filed within the statutory time, it is 
immaterial which of the two is re- 
lied upon and claimant need not be 
put to an election as between them. 
Pebenling vy. Day, 59 Cal. A. 13;\ 209 
P08: 

30. U. S—Tygart Valley Brewing 
Co. v. Vilter Mfg. Co., 184 Fed. 845, 
850, 107 CCA 169 [rev 168 Fed. 1002, 
and cit Cyc] (decided under West 
Virginia statute). 

Hawaii.—City Mill Co., Ltd. v. 
Horita, 21 Hawaii 585. 

Ill— McDonald v. Rosengarten, 134 
Ill. 126, 132, 25 NE 429. 

Kan.—Drake v. Green, 48 Kan. 534, 
536, 29 P 584; Dorman v. Crozier, 14 
Kan. 224. 

Minn.—Meehan vy. St. pau, etc., R. 
Co., 88 Minn. 187, 86 NW 19. 

N. Y.—Fish v. Anstey Constr. Co., 
Tis Mise, 22555, -L305mNiy S' 4927 [cit 
Cyiels 

W. Va.—Appalachian Marble Co. v. 
Masonic Temple Assoc., 79 W. Va. 
471, 91 SE 403. 

“After the expiration of the 
statutory period allowed for filing 
notices of lien, the court is without 
power to amend or reform a notice 
of lien.’ Fish y. Anstey Constr. 
Co., supra. 

31. Md.—Real Estate, etc., 
Phillips, 90 Md. 515, 45 A 174. 
N. J.—American Brick, etec;; 
Drinkhouse, 59 N. J. iby: 462, 
1034, 58 N. J. L. 432, 338 A 950. 


Cox Vv. 


Comivs 
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ply to the statement of lien.** 

[§ 311] b. Time and Nature of Amendment—(1) 
The claim or statement may be amended 
prior to the expiration of the time for filing,”® but 
not thereafter,®° unless the statutes confer ‘author- 
ity for the making of the amendment after such 
time,?+ and then only when the case is brought 
within the terms of the statute.*? 
of the different statutes, and the construction placed 
thereon, it is variously held that an amendment 
may be made after the institution of suit to en- 
force the claim;** at any time when a pleading 


Under the terms 


Okl.—El Reno BHlectric Light, ete., 
Com Wee Jennison,|, 6.°OKI "759; 450. 
144, 

Pa.—Thirsk v. Evans, 211 Pa. 239, 
60 A 726; Bohem v. Seel, 185 Pa. 382, 
39 A 1009; Linden Steel Co. v. Im- 
perial Refining Co., 138 Pa. 10, 20 
A 867, 869, 9 LRA 868; Heist v. 
Montayne, 53 Pa. Super. 611; Beam 
v. Geiselman, 16 Pa. Dist. 579; Har- 
ner v. Thomas, 10 Pa. Dist. 487; Be- 
more ~<v,. Leonard, 16 «Pa? Dist.) 21213 
Dennis v. Williamson, 2 Pa. Dist. 481; 
Young v. Woodring, 3 Pa. Dist. & Co. 
625; Wyoming Valley Lumber Co. v. 
Turnbach, 30 Pa. Co. 408; Florey v. 
Haverford College, 7 Pa. Co. 1383 
Beam vy. Geiselman, 22 Montg, Co. 
Ae Schaeffer v. Rohrbach, Wilcox 

Wash.—Stetson, ete., Lumber Co. 
v. W. & J. Sloane Co., 61 Wash. 180, 


112 P 248. 

Wis.—Lentz v. Eimermann, 119 
Wis. 492, 97 NW 181; Mark Paine 
Lumber Co. v. Douglas County Impr. 
Co., -94 Wis. 322, 68 NW 1013; Ker= 
rick v. Ruggles, 78 Wis. 274, 47 NW 
437; Stacy v. Bryant, 73 Wis. 14, 
40 NW 6382; Huse v. Washburn, 59 
Wis. 414,°18 NW 341; Sherry v. 
Schraage, 48 Wis. 938, 4 NW 117; 
Challoner v. Howard, 41 Wis. 355; 
Witte v. Meyer, 11 Wis. 295. 

“Counsel contends that the lan- 
guage of this section authorizing the 
amendment of the lien by leave of 
court, gives no right to amend after 
the time for filing the lien has ex- 
pired. Such a construction as that, 
we think, would entirely defeat the 
purpose of the statute. Cr chis 
provision authorizing amendments 
does not allow an amendment to be 
made after the time for filing the lien 
has expired, then it would just as 
well never have been written for it 
would hardly seem to us that it could 
be contended with any degree of 
force that a person could not do that, 
if this part of the statute were out 
of it. So long as a party’s time for 
filing a mechanic’s lien had not ex- 
pired he could file as many state- 
ments in his effort to make a good 
lien as he chose, and certainly he 
could not be held to have exhausted 
his right by filing one or two or more 
imperfect statements. He might 
file half a dozen defective ones dur- 
ing that period, and then file one 
good and perfect one and recover on 
that, disregarding all of the others. 
But the trouble with the statute in 
its old form was that it gave no 
right to amend after the time had 
expired. This was a serious defect 
in the statute, and resulted in the 
defeat of meritorious claims for 
liens, upon purely technical grounds, 
and the statute was_ therefore 
changed and placed in the form in 
which the legislature of this terri- 
tory adopted it.” El Reno Plectric 
Light, ete. Co. v. Jennison, 5 Okl, 
759, 763, 50 P 144. 

32. See infra text and notes 33- 
39, 46-52. 

33. Philip Gruner, etc., Lumber Co. 
v. Hartshorn-Barber Realty, ete., Co., 
171 Mo. A. 614, 154 SW 846. But see 
May, etc., Brick Co. v. General Engi- 
neering Co., 180 Ill. 535, 54 NE 688 
fath 76) Li. A. 380] (the élaim of lien 
cannot be amended after suit brought 
so as to affect the suit). 


254 [40 C.J.] 


could be amended;*4 on the trial;** at the close of 
the evidence;** after trial and verdict;*’ at any 
time before the entry of judgment;** and even 
While the practice of moving 
for an amendment in an answer to a rule to strike 
off is not to be commended,*® it seems that an 
amendment may be allowed after a rule to strike 
off where it is merely an amplification or correc- 
tion of the original averment and does not alter 
An amendment may 
be permitted where the lien claim is not fatally 
defective,‘? as where it is defective in form** and 
In a few jurisdictions the 
statutes expressly provide for amendments in mat- 
ters of substance;*® but in most jurisdictions an 
amendment is not allowable after the expiration 
of the time allowed for filing the claim where 
the claim filed is defective in substance,** or where 
it is fatally or incurably defective,*’ or for some 
other reason the amendment sought would be in 
Also, the courts 
will not permit an amendment after the time al- 
lowed for filing so as to affect the rights of a bona 


after judgment.*® 


the character of the claim.** 


not in substance.*4 


effect the filing ef a new elaim.*® 


34. Ketcham vy. Cunliff, 77 Okl. 
287, 187 P 1095. 

35. Hardman’ Lumber Co. Vv. 
Blanch, .107 Kan.- 459, 192 P 742; 
Guerber Engineering Co. v. Stafford, 
96 N. J. OU. 280, 114° A 747; James v. 
Wan Horn; 39 -N.J... Gb. 853" Key ov: 
Hill, 93 Okl. 64, 219 P 308; Ketcham 
vy. Cunlift, 77 OK), 287, 187 P 1095. 

Amendment in trial court see infra 
§ 313. 

Bee. Brown vy. Walker, 100 Kan. 
542, 164 P 1092. 


37. Day v. Pennsylvania R. Co., 
35 Pa. Super. 586 (purely technical 
amendment). 


38. Guerber HPngineering Co. v. 
Stafford, 96 N. J. L. 280, 114 A 747; 
American Brick, etc., Co. v. Drink- 
house. 59 N. J. L. 462, 36 A 1034 
[aff 58 N. J. L. 432, 38 A 950]; James 
VaeVan Horn, 39 IN. J... .353. 

39. Ketcham v. Cunliff, 77 Okl. 
287, 187 P1095. 

40. Slezak v. Ziberna, 3 Pa. Dist. 
& Co. 831. 

41. Bennett v. Frederick R. Gerry 
€o., 273 Pa. 585, 117 A 845; Steinit- 
zer v. Scholl, 24 Pa. Dist. 719. 

Procedure to obtain amendment see 
infra § 313. 

42. Downey v. Broesamle, 91 Okl. 
$1, 82, 215 P 1055; Ketcham v. Cun- 
Nift-wit OKl” 287187" P 1095" 

“The mechanic’s lien statute au- 
thorizes the amendment when the lien 
claim is not fatally defective.’ 
Downey v. Broesamle, supra. 

43. Brown v. Walker, 100 Kan. 
542, 164 P 1092 [reh den 101 Kan. 
293, 166 P 873]; American Brick, ete., 
€o. v. Drinkhouse, 59 N. J. L. 462, 
36 A 1034; Cornelius v. Washington 
Steam Laundry, 52 Wash. 272, 100 
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44, McMullen v. Croft, 96 Wash. 
2b, 279," 164 PRP 930%-Cornelius “v! 
Steam Laundry, 52 


Washington 
Wash. 272, 100 P 727. 

“The statutes simply mean that 
defects which do not go to the sub- 
stance of the lien may be amended.” 
McMullen v. Croft, supra. 

45. American Brick, ete, Co. v. 
Drinkhouse, 59 N. J. L. 462, 36 A 
1034, 58 N. J. L. 432, 33 A 950. 

[a] Construction and application 
of statute.—(1) It is said that some- 
times the claim may be amended, 
even after the time limited, for filing, 
in respect to substantial defects 
which the statute does not declare 
fatal. American’ Brick, etc., Co. v. 
Drinkhouse, 59 N. J. L. 462, 36 A 1034, 
(2) An amendment which does not 
enlarge the claim is permissible. 
American Brick, etc., Co. v. Drink- 
house, supra. (3) Also an amend- 
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a purchaser at 


tract.©° 


ment diminishing liability causes no 
legal harm. Rizzolo v. Poysher, 89 
N. J. L. 618, 99 A 390 (not deciding 
whether liability could be enlarged 
by amendment made after the expira- 
tion of the time for filing the claim). 

46. S. H. Bowman Lumber Co. v. 
Piersol, 147 Minn. 300, 180 NW 106; 
McFarland v. Schultz, 168 Pa. 634, 
82 A 94; Lee v. Exeter Club, 9 Kulp 
(Pa.) 209. 

47. S. H. Bowman Lumber Co. v. 
Piersol, 147 Minn. 300, 180 NW 106; 
Jefferson v. Bryant, 161 N. C. 404, 
77 SE 341, AnnCas1915A 58; Sumpton 
v. Rogers, 242 Pa. 848, 89 A 121, 
AnnCasl915B 622 [aff 53 Pa. Super. 
1091s) Wint’ Co Litd.. vi Kureez, 29 
Pa. Dist. 925; Nolan v. Warren, 11 
Pa. Dist. 561; McMullen v. Croft, 96 
Wash. 275, 164 P 930, 92 Wash. 411, 
T5937 5: 

[a] Claim filed too late.—‘‘The 
statutes ...do not mean that a lien 
notice which is void because filed too 
late may be so amended as to make it 
valid.” McMullen vy. Croft, 96 Wash. 
20, 209, L6O4 7930. 

48. Md.—Gault v. Wittman, 34 
Md! "35 ‘fexply Real Hsti; ete? ‘Con v. 
Phillips, 90 Md. 515, 45 A 174]. 

Minn.—H. S. Johnson Co. vy. Lud- 
wigson, 148 Minn. 468, 182 NW 619. 

Pa.—Dennis v. Williamson, 2 Pa. 
Dist. 481. 

Wis.—Alfree Mfg. Co. v. Henry, 
96 Wis. 327, 332, 71 NW 370. 

Alta.—MecDonald v. McKenzie, 7 
Alta. L. 435, 19 DomLR 418, 29 West 
LR 890, 7 WestWkly 604. 

B. C.—Rafuse v. Hunter, 12 B. C. 126. 

Amendment describing entirely 
different property see infra § 312. 

49. I1].—Richardson v. Central 
Lumber Co., 112 Ill. A. 160. ' 

Ind.—Wade v. Reitz, 18 Ind. 307. 

Towa.—McGillivary v. Case, 107 
Iowa 17, 77 NW 483; Chicago Lum- 
ber Co. v. Des Moines Driving Park, 
97 Iowa 25, 65 NW 1017. 

Minn.—Meehan v. St. Paul, ete., R. 
Co., 83 Minn. 187, 86 NW 19; Wet- 
more v. Royal, 55 Minn. 162, 56 NW 594. 

Pa.—Thirsk v, Evans, 211 Pa. 2389, 
60 A 726; Bohem vy. Seel, 185 Pa. 
382, 39 A 1009; Armstrong v. Hallo- 
well, 85 Pa. 485; Benore v. Leonard, 

a. Dist. 211; Schaeffer v. Rohr- 
bach, Wilcox 250. 

Wis.—Mark Paine Lumber Co. v. 
Douglas County Impr. Co., 94 Wis. 
322, 68 NW 10138; Sherry v. Schraage, 
48 Wis. 98, 4 NW 117. 

Burden of showing absence of 
prejudice see infra § 313. 

50. Sullivan y. Treen, 138 Wash. 
261, 43 P 38. 


51. H. G. Vogel Co., Inc. v. Grape 


or he Oy Ne 
b - 
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fide purchaser or encumbrancer;*? but this rule 
does not apply so as to give a prior mortgagee,”° 


a judicial sale,°! or a purchaser 


who has paid only a small part of the purchase 
price,®2 a standing to object to the amendment. 
Sometimes defendant’s consent to the amendment of 
the complaint obviates the necessity of amending 
the claim or notice;>? and it is proper to refuse 
leave to amend where the amendment, if made, 
would be useless.°4 5 

[§ 312] (2) Particular Matters. 
have been permitted to make the claim more pre- 
cise, specific, and particular;®® to apportion the 
claim;°® to change®’ or supply®® a date; to supply 
an omission to aver notice to the owner of the 
intention to file the lien;°® and to set out more 
fully the terms and conditions of a verbal con- 
Also an amendment may be allowed for 
the purpose of correcting an erroneous or imper- 
fect description of the property,®! but not for 
the purpose of describing and charging property 
entirely different from that described in the claim 
as originally filed.®? 


Amendments 


Except under some statutes,°* 


Products Co., 57 Pa. Super. 501 (pur- 
chaser possessing both actual and 
constructive notice). 

52. Heist v. Montayne, 53° Pa. 
Super. 611 (where vendee has paid 
only two hundred dollars of the four 
thousand dollars purchase money, 
and the amount of the lien is only 
two hundred dollars). 

53. M. A. Phelps Lumber Co. v. 
McDonough Mfg. Co., 202 Fed. 445, 
20 (CCAM 551: 

54. Canyon Lumber Co. y. Sexton, 
93 Wash, 620, 161 P 841. 

55. Linden Steel Co. v. Imperial 
Refining Co., 138 Pa. 10, 20 A 867, 9 
LRA 863. 

[a] Itemization.—The claim may 
be amended so as to state the items 
of the claim. Key v. Hill, 93 Ok1. 
64, 219 P 308; Livezey v. Qualey, 14 
Montg. Co. (Pa.) 205. 

56. James v. Van Horn, 39 N. J. L. 
ae Hoffmaster v. Knupp, 15 Pa. Co. 


57. Schaeffer v. Rohrbach, Wilcox 
(Pa.) 250. 

58. Sinnott v. Beard, 14 Pa. Dist. 
619; Gebhard vy. Levering, 14 Phila. 
(Pa.) 120. 

59. Heist v. Montayne, 53 Pa. 


Super. 611; Benore vy. Leonard, 9 Pa. 
Dist. 2113" \Winton "yw. dueonard; ~4 
LackJur (Pa.) 338. 

60. Sinnott v. Beard, 14 Pa. Dist. 
619; Mulherin, ete., Lumber Co. v. 
Jones, 5 LackJur (Pa.) 72, 9 North. 
Con 219: 

61. Kan.—Hardman Lumber Co. v. 
Blanch, 107 Kan. 459, 192 P 742. 

Okl.—Alberti v. Moore, 20 Okl. 78, 
93 P 548, 14 LRANS 1036; El Reno 
Electric Light, etc., Co. v. Jennison, 
5 Okl. 759, 50 P 144, 

Pa.—Linden Steel Co. v. Imperial 
Refining Co., 138 Pa. 10, 20 A 867, 
9 MRA T8632 A Ge Vogel Co: Tne! ive 
Grape Products Co., 57 Pa. Super. 501; 
Nagle v. Garrigues, 46 Pa. Super. 155. 

Wash.—Brace, etc., Mill Co. v. Bur- 
bank, 87 Wash. 356, 151 P 803, Ann 
Cas1917E 739; Malfa v. Crisp, 52 
Wash. 509, 100 P 1012. 

Wis.—Mark Paine Lumber Co. v. 
Douglas County Impr. Co., 94 Wis. 
322, 68 NW 1013; Huse v. Washburn, 
59 Wis. 414, 18 NW 341; Sherry v. 
Schraage, 48 Wis. 98, 4 NW 117. 

62. Gault _v. Wittman, 34 Md. 35 
{expl Real Hst., etc., Co. v. Phillips, 
90 Md.) 515,145, A174)" HS) John- 
son Co. y. Ludwigson, 148 Minn. 468, 
182 NW 619; McDonald vy. McKenzie, 
7 Alta. L. 4385, 19 DomLR 418, 29 
WestLR 890, 7 WestWkly 604; 
Rafuse v. Hunter, 12 B. C. 126. 
pas Challoner v. Howard, 41 Wis. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§§ 1312-313] 


amendments to the claim introducing new parties 
eannot be made;°* but a name improperly appear- 
ing may be struck out;°° and amendments may 
_ be made for the purpose of correcting an error 

or inaccuracy in the statement of the name of 
‘the owner,®* to cure an omission to show with 


whom the original contract was 


change the designated status or capacity of a per- 
son named in the original claim.®® 
not all,’° jurisdictions amendments in respect of 
Some statutes ex- 
pressly except the amount claimed from the matters 
in respect of which the claim or statement may 


the verification are permissible. 


be amended." 
[§ 313] c. Procedure. 


order of court;74 an amendment 


64. Vreeland v. Boyle, 37 N. J. L. 
346; Knox v. Hilty, 118 Pa. 430, 11 
A 792 ([foll Fourth Ave. Baptist 
Church vy. Schreiner, 88 Pa. 124; 
Dearie v. Martin, 78 Pa. 55; Russell 
v. Bell, 44 Pa. 47, and holding that 
the rule established by these cases 
was not changed by the act of June 
LV LS9 (Ps Le pel 22a) Batemans vy, 
McGarrigle Livery Co., 25 Pa. Dist. 
542; Hayden v. Denny, 20 Pa. Dist. 
787; John T. Dyer Quarry Co. v. S. R. 
Moss Cigar .Co.,. Inc!, 19 -Pa. Dist: 
872; Beetem v. Treibler, 4 Pa. Dist. 
738, 16 Pa. Co. 605; Murta v. Stephen- 
son, 2 Pa. Dist. 480, 12 Pa. Co. 653; 
Hurst v. Gusi, 44 Pa. Co. 447; Horton 
v. Watson, 8 Pa. Co. 143; Nason Mfg. 
Co. v. Jefferson Medical College Hos- 
pital, 12 Phila. (Pa.) 483; O’Neill v. 
Hurst, 11 Phila. (Pa.) 171. 

[a] Substitution.—(1) An amend- 
ment substituting the name of an en- 
tirely different person or corporation 
as contractor has been denied. Lacy 
v. Piatt Power, etc.,; Co., 157 Mich. 
544, 122 NW 112, 133 AmSR. 360. (2) 
However, the substitution of a cor- 
poration into which another was 
merged is not the substitution of a 
wholly different party. Rodgers 
Sand Co. v. Pittsburg, ete., R. Co., 17 
Pa. Dist. 377. 

{b]. Setting forth claimant’s title. 
—Where the claim as filed sets forth 
the name of claimant or person en- 
titled to the lien as required by stat- 
ute, an amendment which does not 
add a new claimant or new party to 
the proceeding, but merely sets forth 
claimant’s title, is permissible. Jones 
v. Philler, 13 Pa. Co. 232 (where the 
lien claim named W as claimant, and 
the court ailowed it to be amended 
so as to name “J., R., and W., to the 


statement. — Where 
the lien statement shows who is the 
contractor, an amendment by adding 
a formal statement that such person 
is the contractor is permissible, un- 
der the act of June 11, 1879, and is 
not objectionable as the addition ofa 
new party by amendment. Hoffa v. 
Homestead Bldg. Assoc., 3 Pa. Dist. 
566, 567 (where it was said: ‘An 
amendment, adding the name of a 
party aS owner or contractor, can 
properly be designated as the intro- 
duction of a new party only where 
. .. there is nothing on the face of 
the instrument showing that he was 
a proper person to be named and 
made a party in the one capacity or 
the other, and therefore presump- 
tively intended so to be. If the in- 
strument contains that which shows 
he ought to have been, and was to be 
brought in, and the defect designed 
to be cured by the amendment is 
simply an inadvertent omission in 
formal and technical words to do so, 
its allowance clearly does not intro- 
duce any new parties’). 

65. Beetem v. Treibler, 4 Pa. Dist. 
738, 16 Pa. Co. 605; Aldine Mfg. Co. v. 
Butler, 9 Kulp (Pa.) 33. 

66. Hardman Lumber’ Co. _ v. 
Blanch, 107 Kan. 459, 192 P 1742; 


The amendment may and 
must’? be made in the trial court, by leave or 
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larity.7® 


made,®? and to 
some reason is 
In some,®? but 


ments.§? 


be in writing?’ and signed by the judge.‘® 
some jurisdictions the amended lien claim need 
not be sworn to;7? but in other jurisdictions the 
amendment should be sworn to by claimant,*° unless 


davit of another person.‘ 
quires a petition or other application stating certain 
matters, the paper presented to obtain the amend- 
ment must comply with the statutory require- 
Defendant may deny the existence of the 
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altering the record is not permissible,’® although 
it is sometimes upheld notwithstanding the irregu- 
Under some statutes, the amenament must 


In 


assigned for submitting the affi- 
Where the statute re- 


alleged grounds of amendment,’? and where he 


by changing or 


Badger Lumber Co. v. Collinson, 97 
Kan, 791, 156 P 724; Atkinson v. 
Woodmansee, 68 Kan. 71, 74 P 640 


64 LRA 325; Knapp Bros. Mfg. Co. 
vy. Kansas City Stock Yards Co., 168 
Mo. A. 146, 152 SW 119; Darlington 
v. Tozer, 88 Mo. A. 525; J. C. Vree- 
land Bldg. Co. v. Knickerbocker 
Sugar Refining Co., 75 N. J. L. 551, 
68 A 215, 15 AnnCas 1083; Alberti v. 


Moore, 20 Okl. 78, 93 P 543, 14 
LRANS 1036. 
67. Dentz v. Eimermann, 119 Wis. 


492, 97 NW 181. 

68. Real Hst., etc., Co. v. Phillips, 
6 45 A 174; Rizzolo v. 
Poysher, 
Bohem y. Seel, 
1009; Young v. Woodring, 3 Pa. Dist. 
& Co. 625; Livezey v. Qualey, 14 
Montg. Co. (Pa.) 205. Contra Bate- 
man v. McGarrigle Livery Co., 25 


Pa. Dist. 542. 

69. Jackman v. Gloucester, 143 
Mass. 3880, 9 NE 740; Laswell v. 
Jefferson City Presb. Church, 46 Mo. 
279; Finley v. West, 51 Mo. A. 569; 
Key :v. Hill, 93 Okl. 64, 219 P 308; 
Ketcham y. Cunliff, 77 Okl. 287, 187 
P 1095; El Reno Electric Light, etc., 
Co. v. Jennison, 5 Okl. 759, 50 P 144; 
Cornelius _ v. Washington Steam 
Laundry, 52 Wash. 272, 100 P 727; 
Sullivan vy. Treen, 138 Wash. 261, 43 
P 38 


70. Tygart Valley Brewing Co. v. 
Vilter Mfg. Co., 184 Fed. 845, 107 
CCA 169 [rev 168 Fed, 1002] (de- 


cided under West Virginia statute); 
Lockhead v. Berkeley Springs Water- 
works, etc., Co., 40 W. Va. 553, 21 SE 


1031 

Real Hst., etce., Co. v. Phillips, 
90 Md. 515, 45 A 174; Rust v. 
Chisolm, 57 Md. 876; Wehr v. Shry- 
ock, 55 Md. 334; Gault v. Wittman, 
384 Md. 35; Hudson-Houston Lumber 
Co. v. Parks, 91 Okl. 46, 215 P 1072. 

72. Haney-White Co. v. Stafford, 
(N. J.) 114 A 746; Guerber Engineer- 
ing Co. v. Stafford, 96 N. J. L. 280, 
114 A 747; Downey v. Broesamle, 91 
OR) 28h 2b eal 5 55s Ketcham: vy. 
Cunliff, 77 Okl. 287, 187 P 1095. 

Amendment on trial gemerally see 
supra § 311. 

73. Baker v. Winter, 15 Md. 1; 
McDonald vy. McKenzie, 7 Alta. L. 
435, 19 DomLR 418, 29 WestLR 890, 
7 WestWkly 604. 

{a] Appellate court—An amend- 
ment of a lien claim cannot be made 
in the court of appeals but must be 
made in the court below. Baker vy. 
Winter, 15 Md. 1. 

[b] Orphans’ court.—Regardless 
of whatever right a claimant may 
have to obtain an amendment of his 
claim in the common pleas court, the 
orphans’ court, on distributing the 
proceeds of a sale of lands of a de- 
ceased person and determining a con- 
test for priority between a judgment 
ereditor and a mechanic’s lien credi- 
tor, is without authority to receive 
and give weight to evidence extrane- 
ous of the lien claim and thereby in 
effect amend it. Deichley’s Est., 35 
Pa. Super. 442. 


does so, claimant has the burden of supporting his 
motion or petition by proof.*4 
burden of showing that a purchaser or encumbrancer 


It is held that the 


[c] Ex parte order before action 
brought.— An order allowing an 
amendment can be made only by the 
court or judge adjudicating upon the 
lien, that is, the court or judge be- 
fore whom the lienholder is applying 
to enforce his lien; a court or judge 
is without authority to make an ex 
parte order before action brought. 
McDonald v. McKenzie, 7 Alta. L. 
435, 19 DomLR 418, 29 WestLR 890, 
7 WestWkly 604. 

74. Ketcham vy. Cunliff, 77 Okl. 
287, 187 P 1095; Shaffer v. Hamer- 
nick, 23 Pa. Dist: 850s--Browny V. 
Trimble, 48 Wash. 270, 93 P 817. 

{a] Permission to amend the com- 
plaint (1) does not authorize the 
amendment of the original lien notice. 
Brown v. Trimble, 48 Wash. 270, 93 
P 217. (2) Also, the amendment of 
the complaint cannot have the effect 
of amending the lien statement. Per- 
kins v. Boyd, 37 Colo. 265, 86 P 1045. 
“ 75. Newman |v. Brown, 27 Kan. 

Ly 

76. Sarles v. Sharlow, 5 Dak. 100, 
37 NW 748; Hunter v. Truckee Lodge 
Now 24> EVO; TORR (le Neve nz4o Cin 
both of which cases the alteration 
was made within the _ statutory 
period for filing the claim). 

77. Drinkhouse Vv. American 
Brick, etc., Co., 58 N. J... 432, 33 A 
950.) Patty SOP Noes” 462) eo GaAs 
1034]. 

78. Drinkhouse v. American Brick, 
etc, Co.,, 58 N. J. Li. 432, 33 A950: 

79. Drinkhouse v. American Brick, 


ete., Co., supra. : 
80. Sinnott v. Beard, 14 Pa. Dist. 


619. e 
81. Sinnott v. Beard, supra. 
82. Dyer v. Wallace, 264 Pa. 169; 


107 A 754; Burke v. Kennedy, 21 Pa. 
Dist. 1093; Slezak v. Ziberna, 3 Pa. 
Dist. & Co. 831. 

[a] Incvrrectness of original 

im.—An application for leave to 
amend should show specifically 
wherein the statement on file is 
incorrect. Wrought-Iron Bridge Co. 
v. York Mfg. Co., 11 YorkLegRec 
(Pa.) 45. 

[b] An averment of mistake is 
necessary. Dyer v. Wallace, 264 Pa. 
169, 107 A 754; Shaffer v. Hamernick, 
Zonas Dist 7850) 

[ec] Amendment desired. — ‘“‘The 
claimant should present amendments 
clearly designating the paragraph of 
the claim to be amended, and stat- 
ing particularly totidem verbis the 
words, if any, which are to be elimi- 
nated from the claim as it now stands 
and those to be substituted in lieu 
thereof.. Thereby there will be pro- 
vided exact and specific information, 
both for the defence and the court, 
of those particulars wherein the 
claimants conceive it to be necessary 
to amend by reason of the variance 
existing between the claim as filed 
and the facts averred in the petition 
to amend.’ Young v. Woodring, 3 
Pa. Dist. & Co. 625, 628. 


83. Shaffer v. Hamernick, 23 Pa. 
Dist. 850. 
84. Shaffer v. Hamernick, supra. 
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would not be prejudiced by the amendment 1s upon 
claimant;8° but it is also held that, where the 
record is silent on the subject of intervening rights, 
claimant is not required to negative such rights.*° 
A claimant who seeks to amend his lien after an 
award of arbitrators has been filed must pay all 
costs to the time of his seeking the amendment.*’ 

[§ 314] 12. Striking Off Claim or Statement.** 
In some jurisdictions the statutes, wh : 
for a discharge of the lien in certain cases*? on 


85. Wetmore v. Royal, 55 Minn. 
162, 56 NW 594. 
86. Steinitzer v. Scholl, 24 Pa. 


Dist. 719 [dist Dennis vy. Williamson, 
2 Pa. Dist. 481, on the ground that it 
was decided under the act of June 
11, 1879, which was repealed by the 
act of June 4, 1901]. 
87. Connery v. Howe, 4 LTNS 
(Pa.) 231. 
88. Cross references: 
Attacking lien claim by: 
Action for slander of title see Libel 
and Slander §§ 594, 598. 
Answer see infra § 610. 
Demurrer or exception to pleading 
see infra § 625. 
Motion to quash scire facias see 
infra § 625. 
Decpatee of lien see infra §§ 433- 
4 


gs9. See infra § 433. 

90. See infra §§ 433-437. 

91. Matter of Bronitsky, 136 App. 
Divi 672, 121 NYS 422. 

92. Mesta Mach. Co. v. Dunbar 
Furnace Co., 250 Pa. 472, 95 A 585; 
Wharton v. Real Estate Inv. Co., 180 
Pa. 1168, 36 “A \725,:57 AmSR'’ 629 
Klipefelter v. Baum, 172 Pa. 652, 33 A 
582; McFarland v. Schultz, 168 Pa. 
634, 32 A 94; Scholl v. Gerhab, 93 
Pa. 346; Fahnestock v. Speer, 92 Pa. 
146; Rush v. Able, 90 Pa. 153; Ly- 
brandt v. Eberly, 36 Pa. 347; Wolf 
v. Pennsylvania R. Co., 13 Pa. Dist. 
791, 30 Pas Co. 501; Hste v..Pennsyl- 
vania R. Co., 18 Pa. Dist. 451; Wolfe 
v. Keeley, 9 Pa. Dist. 515, 23 Pa. Co. 
408; Dunn v. Cutter, 6 Pa. Dist. 666, 
20 Pa. Co. 24; Wrigley v. Mahaffey, 
>, Pa? Dist. 3895 Funeck yv.)) Central 
iron, ete:, Co., 30 Pa. Co. 256;)Barrall 
v. Ruberry, 9 Kulp (Pa.) 285; May v. 
Creasi, 8 Kulp (Pa.) 360; Benore vy. 


Leonard, 6 LacklLegN (Pa.) 198; 
Vea: Vv. Martin)" 3’ Pittsb. Pa.) 
[a]. A motion to strike off is the 


remedy usually employed. 
Supra this note. 

[b] No affidavit is required to se- 
cure a rule to show cause why a lien 
should not be stricken off. Connell 
Vin Keer, "90,"Pa! Diet.- 145. 

[c] Exceptions to bill of particu- 
lars.—The entire lien or claim cannot 
be stricken on exceptions directed 
only to the bill of particulars. Arm- 
strong, ete., Co. v. Wilmington Sugar 
Refining Co., (Del.) 120 A 94, 

93. Koons v. Harding, 3 Pa. Dist. 
& Co. 741. And see cases infra this 
note. 

[a] After defendant has pleaded 
to the merits in an action to enforce 
the lien it is too late to ask to have 
the lien stricken off for defects ap- 
pearing on its face. Bateman vy, 
McGarrigle Livery Co., 25 Pa. Dist. 
467; Pittsburg Heating Supply Co. v. 
WHOM ea. MOIS, -OLs Cornel li vy 


See cases 


‘Nicol, 2 LacklegN (Pa.) 177. 

[b] After judgment (1) on the 
claim, and while the judgment still 
stands, a rule to show cause why 


the lien should not be stricken off 
is not proper or permissible. Young 
v. Peckman, Pa. Dist; & Co. 394. 
(2) After judgment has been entered 
upon the lien, an intervener has no 
right to have the lien stricken off, 
but merely to have it postponed to 
his own lien, so as to do him no 
injury. Crane Co. v. Rogers, 60 Pa. 
Super. 305. 

Waiver of errors or defects see su- 
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while providing 


ra § 247. 

e 94. Mesta Mach. Co. v. Dunbar 
Furnace Co., 250 Pa. 472, 95 A 585. 
And see cases infra this note. 

[a] The owner is entitled to have 
a claim defective on its face stricken 
off on motion. Mesta Mach. Co. v. 
Dunbar Furnace Co., 250 Pa. 472, 95 
A 585. 

[b] The contractor may move to 
strike off the claim of another person 
which is irregular, defective, or in- 
valid on its face. East End Mantel, 
ete., Co. v. Greensburg Plumbing Co., 
16 Pa. Dist. 779; Wrigley v. Mahaffey, 
5 Pa.. Dist. 389. Contra Cordes ‘v. 
Ralston, 12 Pa. Dist. 438. 

{c] Another person claiming title. 
—A lien filed against a certain person 
as owner or reputed owner will not 
be stricken off at the instance of 
another person claiming title. Cut- 
ter v. Magaw, 23 Pa. Co. 475. 

95. Williams v. Bair, 265 Pa. 271, 
HOS CAL 527 Or Cox SvieGrort toon ea. 
Super. 551. And see cases infra 
notes 96-98. 

96. Wharton v. Real Estate Inv. 
Co., 180 Pa. 168, 36 A 725, 57 AmSR 
629; Klinefelter v. Baum, 172 Pa. 
652, 38 A 582; Walker v. Gouron, 16 
Pa. Dist; °750,°33. Pay! Cos'303;. Barrall 
v. Ruberry, 9 Kulp (Pa.) 285. 


97. Gerrard vy. Ecker, 12 Pa. Dist. 
332. 
98. Dyer v. Wallace, 264 Pa. 169, 


107 A 754; Mesta Mach. Co. v. Dun- 
bar Furnace Co., 250 Pa. 472, 95 A 
585; Hiestand v. Keath, 229 Pa. 149, 
78 A 40 [rev 42 Pa. Super. 403]; 
Burger v. S. R. Moss Cigar Co., 225 
Pa. 400, 74 A 219; Fahnestock v. 
Speer, 92 Pa. 146; Miller v. Bedford, 
86 Pa. 454; Northern HWlectrical Mfg. 
Co. v.. Columbia Brewing Co., 47 Pa. 
Super. 96; Woodring v. Brady, 17 Pa. 
Dist. 519; Gallagher v. Gangwisch, 
11 Pa. Dist. 615; Connell v. Ker, 9 
Pa. Dist. 145; Jeffers v. Anderson, 7 
Pa. Dist. 482, 21 Pa. Co. 294; Stokes 
v. Deakyne, 2 Pa. Dist. 143; Titus v. 
Elyria Oil Co., 1-Pa. Dist. 204; Mc- 
Millan v. Wallace, 41 Pa. Co. 512; 
Hoffmaster v. Knupp, 15 Pa. Co. 140; 
Clark v. Miller, 14 Pa. Co. 227; Whit- 
man v. Wilkes-Barre Deposit, etc., 
Bank, "9° Kulp (Pani512 Smith “vy. 
Robbins, 8 LuzLegReg (Pa.) 288; 
Ba v. Gladdings, 10 Phila. (Pa.) 

“It is settled on reason and au- 
thority that a mechanic’s lien will 
not be stricken off which is regular 
on its face for matters dehors the 
lien.” Burger v. S. R. Moss Cigar 
Co., 225 Pa. 400, 407, 74 A 219. 

[a] Defect plainly appearing on 
face of claim.—‘‘A motion to strike 
off a mechaniec’s lien can only succeed 
when the statement of claims shows 
a plainly fatal defect on its face. 
If it is doubtful whether the defect 
exists, or if the defect can only be 
made to appear by going outside the 
record, the motion must fail.” Hoff- 
master v. Knupp, 15 Pa. Co. 140, 141. 

[b] Correction of record. — (1) 
The court has power to direct the 
amendment of its records so as to 
speak the truth (see Courts § 3895), 
(2) and the power, on the basis of 
the corrected record, to discharge a 
rule to strike off the lien (Christ v. 
Dubosky, 261 Pa. 297, 104 A 547). 
(3) In one case an affidavit showing 
service of notice of the filing of the 
claim was actually filed but, by 


ay) 2s eee oe 


rg§ 313-314 


the taking of certain steps,°° do not authorize the 
cancellation of a notice of lien.** I ew ¢ 
jurisdictions where proper application®’ is timely 
made®* by a person entitled to object,°* the claim 
or statement may be stricken off in a proper case,”° 
as where the lien is not self-sustaining®® and it 
would be inequitable to allow it to remain on 
record as a lien.®” Ss 
for, and only for, defects or irregularities appear- 
ing on its face. 


In a few other 


The claim can be stricken off 


It has been held that the court 


inadvertence, found lodgment in the 
wrong proceeding. The court di- 
rected the transfer of the affidavit 
by the prothonotary to the proceed- 
ing to which it belonged, and dis- 
charged a rule to strike off the lien. 
Killen y. Carson, 21 Pa. Dist. 787. 
{c] Matters ascertainable from 
other claims.—The court will not 
strike off a mechanic’s lien on certain 
houses, although part of the ma- 
terial was supplied to houses sepa- 
rated by a public street from the 
houses to which the lien attached, 
where such fact does not appear 
from the face of the record, but 
it is only ascertainable by exam- 
ining other claims filed by the same 
claimant against the same propert 


owner, Jeffers v. Anderson, 7 Pa. 
Dist.. 482, 21 Pa. Co. 294. 
{d] Notice of intention to file 


lien.—(1) A lien which avers that 
notice of intention to file a lien was 
given within the ten days required 
by the act of 1887 will not on rule be 
stricken off on the ground that such 
notice was not given. Geigle v. 
Lavis, Wilcox (Pa) 208. (2) Act 
June 4 (1901) § 8 not requiring a no- 
tice of intention to file a lien to be 
made part of the record, an objec- 
tion that claimant failed to give the 
notice as required is not ground for 
striking off the lien. Kihm-Bowen 
Mach. Co. v. Midwest Steel, etc., Co., 
8 Pa. Dist. & Co. 755. (3) However 
the sufficiency of a notice of intention 
to file a lien may be determined on a 
motion to strike off the lien, where 
claimant incorporated a copy of the 
notice with the lien filed and it 
therefore became a matter of record. 
Mansfield v. Ocipa, 28 Pa. Dist. 121. 

[e] A subcontractor’s lien filed in 
violation of an antimechanic’s lien 
oontract duly entered and recorded 
as required by the act of June 26, 
1895. (P. L. p 369), cannot be struck 
out on motion, but the entry and 
record of such contract can only be 
urged as a defense to such lien on 
scire facias. Gallagher v. Gangwisch, 
11 Pa. Dist. 615; Whitman v. Wilkes- 


Barre Deposit, etce., Bank, 9 Kulp 
(Pa.) 512: 
{[f] Questions of fact generally.— 


The court will decline to strike off a 
mechanic’s lien where it is apparent 
that a question of fact must be de- 
termined precedent to the applica- 


tion of a controlling principle of 
law. Bennett v. Pinkerton, 19 Pa. 
Dist. 235; Cutter v. Magaw, 10 Pa. 
Dist. 146; HW, Johnson Co, Sv 


Patton, =? Pa. Dist. 218, 420" Pas Go: 
623. 

{g] Contradiction of claim.—Mat- 
ters in contradiction of the facts ap- 
pearing upon the face of the lien 
cannot be used as grounds to sustain 
a motion to strike off the lien. Wood- 
ring v. Brady, 17 Pa. Dist. 519; 

{h] An affidavit in support of the 
rule to show cause cannot be consid- 
ered. Connell v. Ker, 9 Pa. Dist. 145. 

li] Depositions cannot be used by 
either side to show that the claim is, 
in. fact, valid or invalid. Mesta 
Mach. Co. vy. Dunbar Furnace Co., 
250 Pa. 472, 95 A 585; Connell v. Ker, 
§ Pa. Dist. 145. 

[ij] Excessive charges.—That a 
claimant charged more for material 
than his contract would warrant may 
be established, but not on a rule to 
Strike off the lien, it being a matter 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, — 


wore Pe. 
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is without authority under the statutes to strike | out certain items of a lien on mofion.% 


VIII. OPERATION AND EFFECT 


[§ 315] A. In General. 


the statute may leave it.* 


[§ 316] B. Amount Secured‘—1. In General. 
a rule the lien can be enforced for the full amount 
due and unpaid for the work and materials fur- 
nished,® but this is subject to certain limitations 
The recovery in an action 
to enforce the len is limited to the amount claimed 
in the notice, claim, or statement filed pursuant 
with interest;® but under a few stat- 
utes the amount claimed in the statement does not 


hereinafter discussed.® 


to statute,’ 


of proof. Pierce, etc., Mfg. Co., Inc. 
v. Rogers, 60 Pa. Super. 293. 

[k] Excessive quantity of land.— 
An objection that the quantity of 
ground against which the lien was 
filed is “more than reasonably neces- 
sary” cannot be considered in support 
of a motion to strike off. Slezak v. 
Ziberna, 3 Pa. Dist. & Co. 831. 

(1] Part performance of contract. 
—The right of a claimant to recover 
for part performance of an uncom- 
pleted contract cannot be determined 
on a motion to strike off his lien, but 
must be settled by a trial of the case. 
Harner v. Thomas, 10 Pa. Dist. 487. 

99. Kihm-Bowen Mach. Co. v. 
Midwest Steel, Co; 3 bar Dist: 
& Co. 755. 

1. See supra § 3. 

2. Ala.—cCrawford v. Sterling, 155 
Ala. 511, 46 S 849; Osborn v: Johnson 
Wall Paper Coy 699) Alaw.c09,..13, S 
776; Copeland v. Kehoe, 67 Ala. 594. 

Fla.—St. Johns, etc. R. Co. v. 
Bartola, 28 Fla. 82, 9 S 853. 


etc., 


Miss.—Dinkins Vis Bowers, 49 
Miss. 219. 

Okl.—Basham vy. Goodholm, etc., 
Inv. Co., 52 Okl. 536, 152 P 416. 

Wis.—Rees v. Ludington, 13 Wis. 
276, 80 AmD 741. 

3. Ala.—Copeland v. Kehoe, 67 
Ala. 594. 

Ill.—Stephens v. Holmes, 64 Ill. 
3365  ehillips vee stone, . 25 yLll. “7725 


Brady v. Anderson, 24 Ill. 110; May, 
ete., Brick Co. v. General HEngineer- 
ing Co., 76 Ill. A. 380 [aff 180 I11. 
535, 54 NE 638]. 

Md.—Basshor y. Baltimore, 
R._Co.,. 65 Md. 99, 3-A_285. 

N. Y.—Tubridy v. Wright, 144 N. 


CLC? 


Y. 519, 39 NE 640, 48 AmSR 1776 
{aff 7 Misc. 40) 35 oe (am INDI 8 OCS) > 
Spruck v. McRoberts, TS Oe Nie Ye ios 
34 NE 896. 


Wis.—Rees v. Ludington, 13 Wis. 
276, 80. AmD 741. 
4. Cross references: 
Costs and attorney’s fees see infra 
GH Sy 
Effect of payments see infra §§ 460- 
476. 


Lienable and nonlienable items see 

supra §§ 56-72. 

Necessity of claim exceeding certain 

amount see supra § 56. 

Set-offs and counterclaims see infra 

§§ 520-522. 

5. Ark.—Central Lumber Co. v. 
Braddock Land, etc., Co., 84 Ark. 
560, 105 SW 588, 18 AnnCas 11. 

Ill—Boldman_ vy. Illinois Cent. 
PACE CG: 145) Tis As 55 1. 


Iowa.—German Bank y. Schloth, 59 


Iowa 316, 13 NW 314. 

N. Y.—Schmalz v. Mead, 125 N. Y. 
188, 26 NE 251. 

N. C.—Isler. v. Dixon; 140: N.C: 
529, 53 SE 348. 

[2] Indivisible contract.—A per- 
son who erects gutters, spouts, and 
outlets upon a house under an indi- 
visible contract. for labor and ma- 


[40 C. J.—17] 


A mechanie’s lien being 
purely the creature of statute,! its operation and 
extent must be ascertained from the terms of the 
statute creating and defining it;? the courts are 
powerless to extend the lien beyond the point where 


persons.!° 


As 


terials is entitled to a lien for the 
whole amount due him. Isler 
Dixon, 140 N. C. 529, 53 SE 348. 

[b] Where the credit is extended 
to the owner, the lien can be enforced 
for the entire debt. Wahouma Drug 
Co. v. Kirkpatrick Sand, etc., Co., 187 
Ala, 318, 65 S 825; Trammell v. Hud- 
mon, 78 Ala. 222. And see Rogers 
Lumber Co. v. Gray, (Sask.) 10 
DomLR 698, 23 WestLR 920, 4 West 
Wkly 294 (where the materials in 
question were ordered by and 
charged to both the owner and the 
contractor). 

[c] Where note given. -— (1) A 
judgment in favor of a transferee 
of a note, executed for material and 
labor furnished, for the face amount 
thereof, was proper, although the 
special verdict found that the value 
of the materials and labor _ per- 
formed in the construction of the 
improvement was less than the sum 
stated in the note. Featherstone v. 
Brown, (Tex. Civ. A.) 88 SW 479. 
(2) Where part of the materials for 
which a lien was claimed were fur- 
nished after the machinery in the 
factory was running, but these were 
used to complete and perfect such 
machinery, the value of such ma- 
terial was to be added to the 
amount of notes given for the ma- 
chinery originally furnished, to as- 
certain the amount due under the 


lien. German Bank vy. Schloth, 59 
Iowa 316, 13 NW 314. (3) How- 
ever, where an account has been 


merged in an express contract evi- 
denced by a note and an agreement 
to deliver stock, there cannot be a 
recovery both upon an implied con- 
tract for the payment of materials 
on account and upon the express con- 
tract. Breckenridge City Club v. 
Hardin, (Tex. Civ. A.) 253 SW 873 
(it is error to allow a recovery on the 
note and a certain amount as on ac- 
count). 

6. See infra text and notes 7, 8, 
11; and §§ 317-324. aA 


7. Conn.—Wichols v. 
Conn... 177. 

Mo.—Ittner vy. Hughes, 133 Mo. 679, 
34 SW 1110. 

N. Y.—New York Protective Union 
v. Nixon, 1 BE. D. Smith 67 

Ss. D.—Symms-Powers ate v. Ken- 
nedy, 33 S. D. 355, 146 NW 570. 

Va.—Norfolk, etc., R. Co. v. Howi- 
son, 81 Va. 125. 

Statement in lien paper of amount 
claimed see supra §§ 250-256. 

8. New York Protective Union y. 
Nixon, 1 E. D. Smith (N. Y.) 671: 

Interest see infra § 325. 

9. Neilson v. Iowa Eastern R. Co., 
51 Iowa 184, 1 NW 434, 38 AmR 124. 

10. See supra § 203. 

11. Riverside Lumber’ Co. Ve 
Hampton, 12 Del. 486, 32 A Bot 
Texas, etc., R. Co. iv. Orman, 3 N: 
365, 9 P 595; Smith y, Gilmore, ry 
WklyNC (Pa.) 128. 


Culver, 


limit the recovery except as against purchasers 
and encumbrancers of the premises,® the filing of 
a statement being necessary only as against such 
A lien eannot be enforced for labor 
or material not embraced in the statement of claim.*+ 

[§ 317] 2. Value of Labor and Materials.'? 
the absence of a special contract fixing the. price 
of the services or materials, the measure and limit 
of the amount of the lien is the reasonable value 
of what was done or furnished;!* and under stat- 
utes conforming strictly’ to the 
Pennsylvania system,!* the len of a person other 
than the principal contractor is limited to the rea- 
sonable value of what was done and furnished,’ 
regardless of the price agreed upon between claim- 


In 


direct len or 


[a] Time of performance or fur- 
nishing.—(1) Claimant can recover 
only for work performed or materials 
furnished between the dates stated 
in his claim of lien. Goss v. Strelitz, 


54 Cal. 640; Santa Monica Lumber, 
ete., Co. v..Hege, 5 Cal.’ Unrep: Cas: 
628, 48 P 69. (2) Labor performed 


after the notice of lien was filed, but 
which was specified in the notice, 
was allowable, under Lien L. § 9 
subd 4, as it stood prior to amend- 
ment in 1916. J. V. Vrooman Sons 
Co. v. Pierce, 179 App. Div. 436, 165 
NYS 929. (3) But where a subcon- 
tractor’s lien notice did not cover 
labor to be performed or materials 
to be furnished he was not entitled 
to a lien for what was done or fur- 
nished after filing the notice. Hut- 
Men v. Gordon, 2 Misc. 267, 283 NYS 
Statements in lien paper respecting 
resene? and material see supra §§ 287— 
12. Value of labor and materials: 
On part performance or abandonment 
of contract see infra §§ 322-324. 
Profits as part of see supra § 56. 
13. Hardwood Interior Co., Ine. v. 
Bull, 24 Cal. A. 129, 140 P 702; Sierra 
Nevada Lumber Co. Vv. Whitmore, 24 
Utah 130, 66 P 779. 
_ {a] A person furnishing labor (1) 
is entitled to a lien not for what he 
paid his workmen, with a percentage 
thereon, but what their services are 
reasonably worth (Borden vy. Mercer, 
163 Mass. 7, 9, 39 NE 413; Hauptman . 
v. Catlin, a E. D. Smith KEINE POX) 
729), (2) even though such amount 
is in excess of that paid by him to 
the workmen, as labor “may be 
worth more than is paid to the la- 
borer, even if the laborer is paid the 
going rate, or a reasonable price” 
(Borden v. Mercer, supra). 
14. Direct lien or Pennsylvania 
system generally see supra § 163. 


15. Ariz.—Lanier v. Lovett, 25 
jAriz. 54, 213 P 391. 

Ark.—Basham v. Toors, 51 Ark. 
309, 11 SW 282. 

Cal.—Boscus v. Bohlig, 173 Cal. 
687, 162 P 100. 

Ind.—Morris: v: Louisville, ete., R. 


Co., 123 Ind. 489, 24 NE 335; Merritt 
v. Pearson, 58 Ind. 385. 

Minn.—Laird v. Moonan, 32 Minn. 
358, 20 NW 354. 

Or.—Christman v. Salway, 103 Or, 
666, 205 P 541, 

Pa.—Gray v. Dick, 97 Pa. 142; 
Lee v. Burke, 66 Pa. 336; Russell v. 
Bell, 44 Pa. 47; Odd Fellows’ Hall v. 
Masser, 24 Pa. 507, 64 AmD 675; 
Brown v. Kolb, 8 Pa. Super. 413, 43 
WklyNC 26; Cattanach v. Ingersoll, 
1 Phila. 285. 

“No rule is more firmly established 
in this state than, that where labor is 
performed or materials furnished at 
the instance of the contractor of the 
owner, and not to the owner himself, 
or te a common-law agent of the 
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ant and the contractor;'® but this rule does not 
apply to a person contracting directly with the 
owner;}? and even where, under the statutes, the 
value!® or the reasonable value'® of the labor or 
materials is the measure of the amount of the 
lien, yet where a price has been agreed upon by 
contract, such agreed value is sometimes deemed 
to be, at least prima facie, the value or reason- 
able value.?° 

[§ 318] 3. Amount Fixed or Due under Contract** 
—a. Persons Contracting Directly with Owner. The 
amount of the lien of a claimant who has con- 
tracted directly with the owner is to be measured 
by the amount due”? or to become due** him under 
his contract. The price fixed in the contract be- 
tween the owner and claimant furnishes the limit 
to which eclaimant’s lien for what was done or fur- 
nished under the contract can extend,?* and is con- 
trolling as to the amount of the lien,?®> unless de- 
ductions are to be made by reason of payments 
made2* or lack of complete performance.*? 

[§ 319] b. Persons Not Contracting Directly with 
Owner—(1) Amount Fixed in, or Due under, Sub- 
contract. In some jurisdictions, a claimant who is 
a subcontractor, materialman, or other person claim- 
ing under a contract with the contractor is entitled 
to enforce a lien up to, and only up to, the amount 
fixed by such contract,?® or the amount for which 
the contractor is liable,?® subject to the limitations 


owner, the law fixes the amount for] NYS 174; 
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Cassidy v. Fontham, 14 


[§§ 317-320 


obtaining under. many statutes that such person 
cannot enforce a lien for more than the original 
contract price agreed upon between the owner and 
the contractor®® or such portion thereof as_re- 
mains due and unpaid to the contractor.*+ How- 
ever, in jurisdictions where the measure and extent 
of the amount of the lien of a claimant other 
than the original contractor is the value or rea- 
sonable value of the labor or material furnished,?? 
the price fixed in the contract between claimant 
and the contractor is not controlling in fixing the 
amount of the lien,** although such contract price 
is sometimes deemed to be, at least prima facie, 
the value or reasonable value within the meaning 
of the rule obtaining in such jurisdictions.** 

Persons employed by, or contracting with, a sub- 
contractor cannot, in most,?> but not all,°* juris- 
dictions enforce hens in excess of the amount due 
the subcontractor under his contract with the con- 
tractor. 

[§ 320] (2) Amount Fixed in, or Due under, 
Principal Contract—(a) General Rules. Under the 
statutes of a few jurisdictions which conform 
strictly to the so-called Pennsylvania system of direct — 
liens,** subcontractors, materialmen, and other per- 
sons not contracting directly with the owner may 
enforce lens for the full amount due them, re- 
gardless of the contract price agreed on between 
the owner and the contractor.** However, under 


Ind.—Morris v. Louisville, ete., R. 


which a lien may be had, as the rea- 
sonable value of the labor or ma- 
terials.” Christman v. Salway, 103 
Or. 666, 676, 205 P 541. 
See infra § 319. 
Boscus v. Bohlig, 173 Cal. 687, 
162 P 100. 

18. Roberts v. Spires, (Cal.) 232 
P 708, 37 ALR 763; Hardwood In- 

Inc. v. Bull,. 24 Cal. A. 


terior Co., 
129, 140 P 792. 

19. See supra text and note 15. 

20. <Ariz.—Lanier v. Lovett, 25 
Ariz. 54, 213 P 391. 

Cal.—Joost v. Sullivan, 111 Cal. 286, 
43 P 896; Booth v. Pendola, 88 Cal. 
36, 23 P 200, 25 P 1101; Hardwood In- 
terior Co., Inc. v, Bull, 24 Cal. A. 129, 
140 P 702. 

Colo.—Charles v. HB. F. Hallack 
Pamaver, ete., Co., 22 Colo. 288, 43 P 

Or.—Smith v. Wilcox, 44 Or. 323, 
74 P 708, 75 P 710; Forbes v. Wilia- 
mette Falls Electric Co, 19 Or. 61, 
23 P 670, 20 AmSR 793. 

Pa.—Odd Fellows’ Hall v. Masser, 
24 Pa. 507, 64 AmD 675. 

’ {a] In the absence of fraud the 
agreed value is the value contem- 
plated by the statute in cases based 
on contract. Hardwood Interior Co., 
Inc. v. Bull, 24 Cal. A. 129, 140 P 702. 

{[b] When “within the scope and 
authority of the original contract, 
the consideration agreed upon _ be- 
tween the original contractor and the 
subcontractor must be deemed to 
have been reasonable, and the sub- 
contractor has his lien to the extent 
of such agreed consideration.” Smith 
v. Wilcox, 44 Or. 3238, 330, 74 P 708, 
75 P7100. 

21. Profits or commissions stipu- 
lated for by contract see supra § 56. 

22. Steltz v. Armory Co., 15 Ida. 
551, 99 P 98, 20 LRANS 872; Nickle 
v. Coulter, 22 N. M. 105, 159 P 673. 

23. Clark v. Fleischmann Vehicle 
Co., Inc., 187 NYS 807. 

24. Felin v. Futcher, 51 Pa. Super. 
233; Sierra Nevada Lumber Co. v. 
Whitmore, 24 Utah 130, 66 P 779. 


25. Cal.—Boscus v. Bohlig, 1738 
Cal. 687, 162 P 100. 
Ill.— Morrison vy. Stewart, 24 Ill. 


24; Carroll v. Craine, 9 Ill. 563. 
. N. Y.—Horgan v. McKenzie, 17 


NYSH151. 

Okl.—Treece v. Carpenter, 92 OKI. 
247 2224 P2380), 

Or.—Christman y. Salway, 103 Or. 
666, 205 P 541. 

{a] Completion and acceptance of 
work.—The contract price governs as 
between the owner and the contrac- 
tor, where the contract was per- 
formed by the contractor and the 
work was accepted by the owner. 
Boscus v. Bohlig, 173 Cal. 687, 162 
P 100. 

26. See infra § 460. 

27. See infra §§ 322, 323. 

28. Mass.—-Bowen v. Phinney, 162 
Mass. 593, 39 NE 2838, 44 AmSR 391. 

N. Y¥.—Vogel v. Whitmore, 72 Hun 
417, 25 NYS 202 [aff 149 N. Y. 595 
mem, 44 NE 1129 mem]. 

Okl.—Steger Lumber Co. v. Haynes, 
42 Okl. 716, 142 P 1081. 

Utah.—Sierra Nevada Lumber Co. 
v. Whitmore, 24 Utah 130, 66 P 779. 

Alta.—Swanson y. Mollison, 6 West 
LR 678, 688. 

“The statute gives the sub-contrac- 
tor a lien for the price of his work, 
and this price, of course, is fixed not 
by any agreement between the owner 
and the sub-contractor, but by agree- 
ment between the sub-contractor and 
his immediate superior, the contrac- 
tor. As long as the owner is not 
made liable for any larger sum then 
is owing and payable to the con- 
tractor, it can make no difference to 
him what the contractor may see fit 
to allow his sub-contractor for a 
certain portion of the work.’ Swan- 
son v. Mollison, supra. 

[a] A person who purchased a 
subcontractor’s business and fur- 
nished the remaining portion of the 
material which the subcontractor had 
agreed to furnish occupies the same 
position as the subcontractor in this 
respect. Steger Lumber Co. vy. 
Haynes, 42 Okl. 716, 142 P 1031. 

Profits as part of contract price 
see supra § 56. 

29. Philip Carey Mfg. Co. v. Via- 
duct Place, 1 Ga. A. 707, 58 SE 274, 

30. See infra § 320. 


31. See infra § 320. 
32. See supra § 317. 
33. Ariz—Lanier v. Lovett, 25 


Ariz. 64, 218 P 391. 


For later cases, developments and changes in the law see cumulative Annotations, 


-Supra § 163. 


Co., 123 Ind. 489, 24 NE 335. 

Minn.—Laird vy. Moonan, 32 Minn. 
358, 20 NW 354. 

Mo.—Deardorff v. Everhartt, 74 Mo. 
387; Miller v. Whitelaw, 28 Mo. A. 639. 

Or.—Christman vy, Salway, 103 Or. 
666, '205 P 641, 

Pa.—Cattanach vy. Ingersoll, 11 Pa 
LJ. 345. : 

34. See supra § 317. 

35. Cal.—Dore v. Sellers, 27 Cal. 
588 (decided under the act of 1862). 

Iowa.—Utter v. Crane, 37 Iowa 631. 

N. J.—Garrison v. Borio, 61 N. J. 
Eq. 236, 47 A 1060. 

N. Y.—Brainard v. Kings County, 
155 N. Y. 538, 50 NE 268 [aff 84 Hun 
290, 32 NYS 3811]; French v. Bauer, 
134 N. Y. 548, 32 NE 77, 20 LRA 560 
[aff 16 Daly 309, 11 NYS 69]; Cheney 
v. Troy Hospital Assoc., 65 N. Y. 282; 
Crane v. Genin, 60 N. Y. 127; Lum- 
bard v. Syracuse, etc., R. Co., 55 N. 
Y. 491 [rev 64 Barb. 609]; Wright v. 
Schoharie Valley R. Co., 116 App. Div. 
542, 101 NYS 801 [aff 191 N. Y. 549 
mem, 85 NE 1118 mem]; Lawrence 
v. Dawson, 50 App. Div. 570, 64 NYS 
185 [aff 167 N. Y. 609 mem, 60 NE 
1115 mem]; Smack v. Cathedral of 
Incarnation, 31 App. Div. 559, 52 NYS 
168; Vogel v. Whitmore, 72 Hun 417, 
25 NYS 202 [aff 149 N. Y. 595 mem, 
44 NE 1124 mem, and dist Pell v. 
Bauer, 133 N. Y. 377, 31 NE 224 (aff 
16 NYS 258)]; Hagan v. American 
Baptist Home Missionary Soc., 14 
Daly 131, 6 NYSt‘212. 

Okl.—Hoggson vy. Dickason-Good- 
eee Lumber Co., 81 Okl. 31, 196 P 
"aS oe ae 53 N. S. 

; McDonald v. Dominion Ir as 
Co., 40 N. S. 465. pry 

36. Heard v. Holmes, 113 Ga. 159, 
38 SE 393; Padgitt v. Dallas Brick, 
etc., Co., 92 Tex. 626, 50 SW 1010. 

37. Direct liens generally see 


38. Hawaii.—Allen y. Redward, 10 
Hawaii 151. 


Mass.—Vickery v. Richardson, 189 
Mass. 53, 75 NE 186; Bowen v. Phin- 


ney, 162 Mass. 593, 39 
AmSR 39. arin 


Minn.—Laird y. Moonan, 32 5 
358, 20 NW 354. ‘inks 


Mo.—Henry, etc., Co. v. Evans, 97 


Same title, page and note number, 


oe eo ig mi ~~ ae. 


§ 320] 


the statutes of a majority of jurisdictions, includ- 
ing not only those which confer liens by subroga- 
tion’® but also those which, although conferring 
direct liens generally,*® conform in this respect to 
the so-called New York system of liens by sub- 
rogation,* the contract price agreed upon between 
the owner and the contractor fixes the limit of the 
amount for which subcontractors, materialmen, and 
other persons not contracting directly with the 
owner can enforce their liens ;42 and where the liens 
of such persons exceed in the aggregate the con- 
tract price, claimants share pro rata in the fund,** 
subject of course to such priorities among them- 
selves as may have been acquired by superior 
In some jurisdictions, 
where the system of direct liens otherwise pre- 
vails,*® the price fixed in the contract between the 
owner and the contractor is the only limitation 
upon the amount of the lens of subcontractors and 


diligence and the like.** 
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contractors, 


portion thereof 


other claimants not contracting directly with the 


Mo. 47, 10 SW 868, 3 LRA 832 [foll 
Chilton v. Lindsay, 38 Mo. A. 57]; 
Sears v. Francisco, 65 Mo. 598. 

M.—Hobbs vy. Spiegelberg, 3 N. 
M. Non, 5 PP) 529. 

12) y 148 Pa. 337, 
23 A 1134, 33 AmSR 8 

39. Liens by subrogation generally 
see supra § 162. 

40. See supra § 163. 

41. See infra text and note 42. 

42. Ark.—Cost v. Newport Build- 
ers’ Supply Hardware Co., 85 Ark. 
407, 108 SW 509, 14 AnnCas 142; Bar- 
ton v. Grand Lodge I. O. O. F., 71 
Ark. 35, 70 SW 305. 

Cal.—Roberts v. Spires, 232 P 708, 
387 ALR 7638; Prince v. Hill, 170 Cal. 
19201 49a P 578; Butler v. Ng Chung, 
160 Cal. 435, 117 P 512, AnnCasl913A 
940; Pacific Mut. L. Ins. Co. v. Fisher, 
106 Cal. 224, 39 P 758. 

Colo. —Great Western Sugar Co. v. 
F. H. Gilcrest Lumber Co., 25 Colo. 
A. 1, °136 P. 553. 

Fla._Stringefellow v. Coons, 57 Fla. 
158, 49 S 1019, 131 AmSR 1089. 

Ga.—Rowell v. Harris, 121 Ga. 239, 
48 SE 948; Green v. Farrar Lumber 


Co., 119 Ga. 30, 46 SE 62. 
Iil—Mantonya v. Reilly, 184 Ill. 

183, 56 NE 425 [aff 83 Ill. A. 275]; 

Phillips v. Stone, 208 Ill. A. 478; 


Marski v. Simmerling, 46 Ill. A. 531. 

Iowa.—Page v. Grant, 127 Iowa 249, 
103 NW 127; Wickham y. Monroe, 89 
Iowa 666, 57 NW 434. 

Kan.—Rankin y. Rankin, 86 Kan. 
899, 122 P 1120; Main St. Hotel Co. 
v. Horton Hardware Co., 56 Kan. 448, 
43 P 769; Nixon v. Cydon Lodge No. 
5 K. P., 56 Kan. 298, 43 P 236; Clough 
v. McDonald, 18 Kan. 114; Shellabar- 
ger v. Thayer,’15 Kan. 619. 

Ky.—Schnute v. Sweeney, 136 Ky. 
773, 125 SW 180; Canady v. Webb, 80 
SW 172, 25 KyL 2107. 

Mich.—Vaughn v. Ford, 162 Mich. 
37, 127 NW 280; Smalley v. Gearing, 
121 Mich. 190, 79 NW 114, 80 NW 797. 

Okl.—Treece vy. Carpenter, 92 Okl. 
21, 222 P 230; Vandenberg v. P. T. 
Nfs Sie Lumber Co., 19 Okl. 169, 92 P 

Or.—Smith v. Wilcox, 44 Or. 323, 74 
P7085 75 'P 710: 

Ss. D.— Albright v. Smith, 3 S. D. 
631, 54 NW 816. 

Utah.—Langton Lime, etc., Co. v. 
Peery, 48 Utah 112, 159 P 49; Sierra 
Nevada Lumber Co. Vv. Whitmore, 24 
Utah 130, 66 P 779. 

Wis.—West Shore Lumber Co. vy. 
Northrop, 94 Wis. 558, 69 NW 338. 

Alta.—Crown Lumber Co. Vv. 
Smythe, 19 Alta. L. 558, [1923] 3 
DomLR 933 [1923] 2 WestWkly 1019; 
Ross v. Gorman, 1 Alta. L. 109, 8 
WestLR 413 [app dism 1 Alta. L. 
516]. 

Mane-wArthur v. Dewar, 3 Man. 
2. , 

43. Central Lumber Co. v. Brad- 
dock Land, etc., Co., 84 Ark. 560, 105 
SW 583, 13 AnnCas 11; Chicago Lum- 


ber Co. v. Allen, 52 Kan. 195,001 a 
781; Clough v. McDonald, 18 Kan. 114; 
Canady v. Webb, 80 SW 172, 25 KyL 


2107 ; 

{a] Failure of some claimants to 
file liens.—Under St. (1903) § 2463, 
providing that in no case shall liens 
be for a greater amount in the ag- 
gregate than the contract price, and, 
should the aggregate amount of liens 
exceed the contract price, then there 
shall be a pro rata distribution there- 
of among the lienholders, where the 
cost of a building exceeded the con- 
tract price, the fact that other labor- 
ers and materialmen have not filed 
lien claims does not entitle a particu- 
lar lien claimant to more than his 
pro rata share of the contract price, 
although his claim is the only one 
filed and the amount thereof is less 
than the contract price. Canady v. 
Webb, 80 SW 172, 25 KyL 2107. 

{b] Payment of some claims.— 
Where the liens on a building or 
buildings for materials and labor ex- 
ceed the contract price thereof, each 
lien claimant is entitled only to his 
proportionate part thereof, and in 
making such apportionment the 
amount paid by the owner to labor- 
ers for labor performed and material- 
men for materials furnished must be 
considered in the Same manner as if 
such amounts were unsatisfied liens. 
Central Lumber Co. v. Braddock Land, 
etc., Co., 84 Ark. 560, 105 SW 583, 13 
AnnCas 11; Richardson y. Lanius, 150 
Tenn. 133, 263 SW 799. 

Pro rata distribution gemerally see 
infra § 354. 

44. See infra § 355. 


45. See supra § 1638. 
46. Rankin v. Rankin, 86 Kan. 899, 
122 P 1120; Delahay v. Goldie, 17 


Kan, 263; Shellabarger v. Thayer, 15 
Kan, 619; Rieger v. Schulte, 151 Ky. 
129, 151 SW 395. 


47. Monyahan vy. Lancaster, 168 
Ky. 677, 182 SW 862. 

48. Langworthy Lumber Co. v. 
Hunt, 19 N. D. 4338, 122: NW 865; 
Albright v. Smith, 3 S. D. 631, 54 NW 
816. 

49. See infra § 464. 

50. See supra § 162. 

51. See infra § 464. 

52. See supra text and note 42. 

53. Ala.—Trammell v. Hudmon, 78 
Ala. 222; Childers v. Greenville, 69 
Ala. 103. 

Cal.—Gibson v. Wheeler, 110 Cal. 
243, 42 P 810; Turner v. Strenzel. 70 


Cal. 28, 11°P tae O’Donnell v. Kra- 
mer, 65 Cal. 353, 4 P 204; Whitier v. 
Hollister, 64 Cal. 283, 30 P 846. 

D. C.—Herrell v. Donovan, 7 App. 
322. 

Fla.—Hathorne v. Panama Park 
Co., 44 Fla. 194, 32 S 812, 103 AmSR 
138; Wylly Academy v. Sanford, 17 
Fla. 162. 

Ill—Mantonya v. Reilly, 184 Ill. 
188, 56 NE 425 [aff 83 Ill. A. 275]; 
Culver y. Elwell, 73 Ill. 536. 
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owner,*® and within, and up to, such limit, their 
liens may be enforced for the proper amounts,‘ 

irrespective of the amount due and unpaid ae 
the principal contract.*® 
jurisdictions, payments made by the owner to the 
contractor do not defeat or reduce the liens of 
subcontractors, laborers, or materialmen.*® 
ever, in other jurisdictions, notably those in which 
the system of liens by subrogation to the rights of 
the contractor obtains to its full extent, effect 
is given to payments which have been ’ properly . 
made to the contractor,°>! and the hens of sub- 
materialmen or other persons 
contracting directly with the owner are limited not 
only to the price fixed in the contract between 
the owner and the contractor,>? but also to that 


In other words, in such 


How- 


not 


which remains due and: unpaid®* 


at the time they commence work,** give notice 
of their intention to claim liens,°® or file their len 


Iowa.—Wickham vy. Monroe, 89 
Iowa 666, 57 NW 434; Parker v. Scott, 
82 Iowa 266, 47 NW 1073. 

La.—McLaug vhlin vy. Goodchaux, 7 
La. Ann. 101; Hall v. Wills, 3 La. 
Ann. 504. 

Nev.—Hunter v. Truckee Lodge No. 
14 I. O. O. F., 14 Nev. 24. 

N. H.—Cudworth v. Bostwick, 69 
N. H. 536, 45 A 408. 

N. J.—Craig WeiSmith, 37%. IN deg. 
549; St. Peter’s Catholic Church v. 
Vannote, 66 N. J. Eq. 78, 56 A 1037. 

N. Y.—Van Clief v. Van Vechten, 
130 N. Y. 571, 29 NE 1017 [rev 55 
Hun 467, 8 NYS 760]; Lauer v. Dunn, 


115 N. 'Y. 405, 22 NE 270 [aff 52 
Hunley, 5 NYS 161]; Lumbard v. 
Syracuse, etc.,. R. Co:; 55 cN. «Ye 490 


[rev 64 Barb. 609]; Upton Co. v. 
Flynn, 169 App. Div. 79, 154 NYS 725 
[aff 218 N. ¥. 674 mem, 113 NE 1067 
mem]; Maneely v. New York, 119 
App. Div. 376, 105 NYS 976; Butler v. 
Aquehonga Land Co., 86 App. Div. 
439, 88 NYS 874; De Lorenzo v. Von 
Raitz, 44 App. Div. 329, 60 NYS 736; 
Pike v. Irwin, 3 N. Y. Super. 14: 
Spalding v. King, 1: EH: D.. Smith, 717; 
Doughty v. Devlin, 1 E. D. Smith 625; 
Holley v. Van Dolsen, 55 HowPr 333; 
Drake v. O’Donnell, 49 HowPr 25. 

Tex.—Potshuisky v. Krempkan, 26 
Tex. 307. 

Utah.—Teahen vy. Nelson, 6 Utah 
363, 23 P: 764. 

Alta.—Colling v. Stimson, 6 Alta. 
L. 71, 10 DomLR 597, 23 WestLR 789, 
4 WestWkly 597. 

Ont.—Deldo v. Gough Sellers In- 
vestment, Ltd., 34 Ont. L. 274, 8 Ont 
WN 585, 25 DomLR 602; Wood v. 
Stringer, 20 Ont. 148; Truax v. Dixon, 
17 Ont. 366; Re Cornish, 6 Ont. 259. 

[a] Where joint contractors ap- 
portion the job and the compensation 
among themselves by a contract to 
which the owner is not a party, al- 
though he knows thereof and assents 
thereto, the lien of a materialman is 
not defeated by the fact that there 
is nothing due under the apportion- 
ment to the particular contractor to 
whom he furnished the materials, 
there being a portion of the entire 
contract price unpaid. Davis v. Liv- 
ingston, 29 Cal. 283. 

Denial of lien where nothing due 
or to become due see supra § 162. 

54. Langton Lime, etc., Co. 
Peery, 48 Utah 112, 159 P 49. 

55. Ala.—Greene v. Robinson, 110 
Ala. 503, 20 S 65. 

Cal.—Blythe v. Poultney, 31 Cal. 
233; Davis v. Livingston, 29 Cal. 283; 
Knowles v. Joost, 13 Cal. 620. 

Colo.—Epley v. Scherer, 5 Colo. 
536; Jensen v. Brown, 2 Colo. 694. 

Fla.—Gramling v. Chapman, 81 Fla. 
362, 88 S 258; Stringfellow v. Coons, 
67. Mla. 158, 49 S TOU Sasi Ams 
1089; Carter v. Brady, 51 Fla. 404, 41 
S 539; Hathorne v. Panama Park Co., 
sis? Fla. 194, 32 S 812, 103 AmSR 
138. 
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claims,° or which may become due thereafter.°” 

[§ 321] (b) Applications of, and Exceptions to, 
Rules. Notwithstanding the rule prevailing in many 
jurisdictions that the liens of persons not contract- 
ing directly with the owner cannot exceed the price 
fixed in the contract between the owner and the 
principal contractor,®* the owner may become liable 
for more than the original contract price by fail- 
ing to observe his original contract as to the times 
of payment®® or otherwise to follow the law as 
to the rights of subcontractors.°° The limitation 
does not apply under the statutes of a few juris- 
dictions, or at least did not apply under former 
statutes, where the contract between the owner and 
the contractor is not in writing,®t does not set 
forth certain prescribed matters,®* or it,°* or it and 
‘a bond provided for by statute,°4 are not filed or 
recorded. The liens of persons other than the con- 
tractor are not confined to the price fixed in the 
principal contract where an unreasonably low price 
is fixed in such contract for the purpose of de- 
frauding subcontractors and others.°> Where the 
ostensible contract price is more than the real con- 
tract price, such ostensible price is to be taken 
as the contract price so far as a len claimant 
other than the contractor is concerned,*® at least 
where he relied on the price stated in the written 
contract,°* although not where he was not de- 
ceived.®® The rule that the amount of the liens of 


Ill.—Dougias v. McCord, 12 Ill. A. 61. 
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L. W. Blinn Lumber Co. v. 


: [§§ 320-321 


subcontractors shall not exceed in the aggregate the 
amount due the contractor at the date of filing 
notices of liens®® does not apply where the con- 
tract between the owner and contractor provides for 
payment, not of a gross sum, but according to the 
character and quantity of work and materials.’° 
However, where a contractor elects to take a note 
and mortgage in part payment of the purchase 
price, in accordance with an option of his con- 
tract, a subcontractor is entitled to a lien only to 
the extent of the balance of the purchase money 
due in cash.“1 Liens are not limited to the amount 
due a certain person as contractor where he does 
not occupy the status of a contractor.7* The value 
of extra work performed or materials furnished 
by the contractor in connection with the original 
contract, and for which the owner is lable to 
him, is properly taken into account in determining 
the amount secured by the liens of subcontractors 
and other persons not contracting directly with the 
owner,’® but the rule is otherwise where the per- 
formance of the extra work or the furnishing of 
the extra materials is a separate and distinct trans- 
action outside of, and apart from, the original con- 
tract.7* Also interest on the indebtedness of the 
owner after maturity until paid is available to sub- 
contractors, materialmen, and laborers, as well as 
the principal sum.7> A contractor’s claim against 


the owner for damages is not available to increase 


the owner. In such cases the person 


278. 

N. Y.—Cheney v. Troy Hospital As- 
soc, 65 N. Y. 282; Riggs v. Chapin, 
7 NYS 765. 


SE eqs v. Rankin, 27 Oh. St. 
Tex.—Thelander v. Becker, (Civ. 


A.) 199 SW 848. 

Va.—Schrieber v. Citizens’ Bank, 99 
Va. 257, 38 SE 134. Compare Shenan- 
doah Valley R. Co. v. Miller, 80 Va. 
821 (holding otherwise under the act 
of March 31, 1875). 

56. American Radiator Co. v. New 
Norkjw223) IN. Ye 1980119 INO 
Prev 2177 SApp. Div. 2578.) 163):NS 
324]; Van Clief v. Van Vechten, 130 
N. Y. 571, 29 NE.1017 [rev 55 Hun 
467, 8 NYS 760]; Dealers’ Lumber 
Corp. v. Wright, 212 App. Div. 429, 
209 NYS 320; Masons’ Supplies Co. 
v. Jones, 58 App. Div. 231, 68 NYS 
806 [aff 172 N. Y. 598 mem, 64 NE 
1123 mem]; Upson v. United Engi- 
neering, etc., Co., 72. Misc. 541, 130 
NYS 726. 

{a] ‘The tendency of recent legis- 
lation seems to be to limit the lien 
of the sub-contractor to the amount 
of the original contract price unpaid 
at the time when the notice of the 
lien is filed.” Allen v. Redward, 10 
Hawaii 151, 157. 

57. Tabor v. Armstrong, 9 Colo. 
285, 12 P 157; Gramling v. Chapman, 
81 Fla. 362, 88 S 258;Van Clief v. 
Van Vechten, 130 N. Y. 571, 29 NE 
1017 [rev 55 Hun 467, 8 NYS 760]; 
Heekmann v. Pinkney, 81 N. Y. 211; 
Lumbard v. Syracuse, ete., R. Co., 55 
N. Y. 491 [rev 64 Barb. 609]; Upton 
Co. v. Flynn, 169 App. Div. 79, 154 
NYS 725 [aff 218 N. Y. 674 mem, 113 
NE 1067 mem]; Maneely v. New York, 
119 .App. Div. 376, 105 iINYS 976; 
Upson v. United Engineering, etc., 
Co!, 72 Misc! 541, 130 NYS 726; Col- 
ling v. Stimson, 6 Alta. L. 71, 10 Dom 
LR 597, 283 WestLR 789, 4 WestWkly 
597; Swanson y. Mollison, (Alta.) 6 
WestLR 678. : 

. 58 See supra §. 320. 

59. Page v. Grant, 127 Iowa 249, 
103 NW 124. 

Improper payments generally see 
infra §§ 465-474. 

60. Page v. Grant, 127 Iowa 249, 
103 NW 124. 


Conn,)33' CalsD AL e336;,0165) RP 244. 
ae D. I. Nofziger Lumber Co. v. 
aters!s l0m@al. WA. S89nt01s Piss. 
Provisions for payment in install- 

ments see supra § 125. 

63. See supra § 133. 

64. See infra § 483. 

65. Mantonya v. Reilly, 184 Il. 
183, 56 NE 425 [aff 83 Ill. A. 275]. 

{a] Fraud must be clearly shown 
(1) by the evidence in order to au- 
thorize the application of the rule. 
Foster v. Swaback, 58 Ill. A. 581. (2) 
A mere mistaken opinion of the par- 
ties as to the value of city lots to 
be taken in part payment is not 
equivalent to fraud. Foster v. Swa- 
back, supra. 

66. Thompson v. 
Ohs Cir-eCt. NaS. 2193 

67. Hitchings v. Teague, 113 App. 
Div. 670, 99 NYS 967. 

68. Glatt v. Meade, 123 Misc. 630, 
206 NYS 64. 

{a] Lack of knowledge of contract 
price.— Where an agreement between 
the owner and the contractor stated 
a consideration of six thousand dol- 
lars more than the actual contract 
price to enable the owner to secure 
a larger loan, but the lienors had no 
knowledge of the contract price, and 
the contractor gave the owner a re- 
ceipt for the fictitious six thousand 
dollars, before the lienors contracted 
with the contractor, as between the 
lienors and the owners the actual 
contract price and not the amount 
stated controls. Indiana Flooring 
Co. v. Goltz, 197 NYS 817. 

69. See supra § 320. 

70. Boldman_ y._ Illinois 
Tracts Co;, 145-01 ACV 65d. 

71. Jones, ete., Lumber Co. v. Mur- 
phy, 64 lowa 165, 19 NW 898. 

2. See cases infra this note. 

[a] Contract of sale providing for 
building by purchaser.—When an 
owner of land agrees to sell it to an- 
other, and advances him money with 
which to build thereon, and after 
completion of the houses the pur- 
chaser is to secure the purchase price 
and advances by mortgage, the rela- 
tion of owner and contractor does not 
subsist between the parties, so as to 
limit a mechanic’s right to a lien to 
the amount due the contractor from 


Rosenberg, 22 


Cent. 


who agrees to purchase builds by per- 
mission of the owner, and the prop- 
erty is chargeable with the lien until 
the deed is actually delivered, with- 
out regard to the terms of the con- 
tract, and without limit as to the 
amount, other than the value of the 
labor and materials. Schmalz v. 
Mead, 125 N. Y. 188, 26 NE 251 [aff 
15 Daly 223, 4 NYS 614]; Gates v. 
Whitcomb, 4 Hun (N. Y.) 137, 6 
Thomps. & C. 341; Hart v. Wheeler, 
1 Thomps. & C.:(N. Y.) 403. 

73. U. S.—Central Trust Co. v. 
Condon, 67 Fed. 84, 14 CCA 314. 

Conn.—Banks v. Moshier, 73 Conn. 
448, 47 A 656. 

Ill—Brown vy. Lowell, 79 Ill. 484. 

Iowa.—Green Bay Lumber Co. v. 
Adams, 107 Iowa 672, 78 NW 699. 

N. Y.—Wheeler v. Scofield, 67 N. 
Y. 311 [dism app 6 Hun 655]; Smith 
v. Sheltering Arms, 89 Hun. 70, 35 
NYS 62; Blakeslee v. Fisher, 66 Hun 
261, > 21) NYS) 21% [revs on? lother 
grounds 141 N. Y. 521, 36 NE 597, 38 
AmSR 826]; Goodale v. Walsh, 2 
Thomps. & C. 311; Bates v. Masonic 
Hall, ete., Fund, 7 Misc. 609, 27 NYS 
951 [aff 88 Hun 236, 34 NYS 598 (rev 
on other grounds 157 N. Y. 322, 51 
NE 1033)]; Morgan y. Stevens, 6 Abb 
NCas 356; Haswell v. Goodchild, 12 
Wend. 373. 

Oh.—Dunn v. Rankin, 27 Oh. St. 
132 [rev _ 1 Cine. Super. 39]. 
en eae v. Dewar, 3 Man. 
§ a for extras generally see supra 

74. $%Dunn v. Rankin, 27 Oh. St. 132 
[rev 1 Cine. Super. 393]; Schrieber 
v. Citizens’ Bank, 99 Va. 257,38 SE134. 

75. U. S.—Central Trust Co. v. 
Condon, 67 Fed. 84, 14 CCA 314. 

Ilowa.—Martin v. Morgan, 64 Iowa 
270, 20 NW 184, 

N. Y.—Glatt v. Meade, 123 Misc. 
630, 206 NYS 64; McConologue y. Lar- 
kins, 32 Mise. 166, 66 NYS 188; Fo- 
shay v. Robinson, 16 NYS 817 [aff 137 
N. Y. 134, 32 NE 1041]; 

Oh.—Port Clinton v. Cleveland 
Stone Co., 10 Oh. Cir. Ct. 1, 6 Oh. Cir. 
Dec. 218; P. Hayden Saddlery Hard- 
ware Co, v. Slade, 13 ‘Ohi Cir. Ct..67, 
2 Oh. Cir. Dec. 38. 

Ont.—Truax y. Dixon, 17 Ont. 366. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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the amount for which subcontractors and others can 
enforce a lien.”® 

. [§ 322] 4. On Abandonment or Part Performance 
of Contract™’—a. Substantial Performance.7® 
Where there has been a substantial, but not full, 
performance of his contract by claimant, and he 
has acted in good faith, he is entitled to a lien,7® 
the measure of which is generally held to be the 
contract price less such deductions as should. be 
made on account of the errors or omissions in 
doing the work;®° and, in such case, the wrong- 
ful refusal of the owner to allow the contractor 
to complete performance does not remit the con- 
tractor to a recovery of the reasonable value of 
the labor performed and materials furnished.®? 
A like rule is applied in determining the limit of 
the liens of other claimants who are merely sub- 
rogated to the rights of the contractor.8* How- 
ever, in a few cases the lien of the contractor 
has been measured by the reasonable value of 
the work performed and materials furnished ;®* and 
it has also been held that the owner is liable to 
subcontractors and other persons not contracting 
directly with him to the extent of the reasonable 
value of the improvement to him.** 

[§ 323] b. Abandonment by Contractor—(1) Lien 
of Contractor. Where the len claimant has justi- 
fiably abandoned fuli performance of his contract, 
he is generally held entitled to a lien for the rea- 
sonable value of the work and materials furnished, 


76. Nolan vy. Gardner, 4 E. D. 
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Tex. 162, 34 SW. 
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in proportion to the price stipulated for the whole, 
less payments already made.*®> Sometimes, however, 
he is allowed a lien for the unpaid balance of 
the contract price less the cost of completing the 
work according to the contract.°® The latter meas- 
ure of the amount of the len is adopted and ap- 
plied where the owner has completed the building 
under a provision of the contract authorizing him, 
on default of the contractor, to do so and to de- 
duct the cost of doing so from the unpaid balance 
on the contract.87 Where the contract was aban- 
doned by mutual consent with the amount due 
agreed upon, a lien may be had for such amount.*$ 
Architects, who were to supervise the construction 
of a building, but were wrongfully discharged before 
the building was completed, are not entitled to a lien 
for an amount based on the cost of the building 
when completed.*® 

[§ 324] (2) Liens of Persons Other than Con- 
tractor. As in other cases falling within general 
rules obtaining in certain jurisdictions,9® where 
the contractor has abandoned the contract before 
full performance, the aggregate liens of subcon- 
tractors and other claimants not contracting di- 
rectly with the owner cannot extend beyond the 
amount named in the contract between the owner 
and the contractor® or the amount due and unpaid 
the contractor under the terms of the contract?” 
at the time of service of notice on the owner.% 
Unless performance of the contract is completed by 


93 Senay dew v. Elwert, 28 Or. 460, 


Smith CONe. Yyouaion, ELOy.ce Ve MIner, a1, 
Hill (N. Y.) 525. 

Lien for damages generally see 
Supra § 75. 

77. Right to lien per supra §§ 148- 
150, 152, 170-172, 17 

73. Recovery roe ‘ordinary action 
for substantial performance of build- 
ing contract see Building and Con- 
struction Contracts § 78. 

79. See supra § 148. 

80. Conn.—Daly v. New Haven 
Hotel Co., 91 Conn. 280, 99 A 853. 

Del.—May v. Howell, 121 A 650. 

D. C.—Beha v. Ottenberg, ii Ds... 
348. 

Ill.—Sohns v. Murphy, 168 Ill. 346, 
48 NE 52; Kipp v. Massin, 15 Ill. A. 
300. 

Mass.—Burke vy. Coyne, 188 Mass. 
401, 74 NE 942; McCue v. Whitwell, 
156 Mass. 205, 30 NE 1134 

Nebr. —Millsap y. Ball, 30 Nebr. 728, 
46 NW 1125. 

N. Y¥.—White v. Livingston, 174 N. 
Y. 538, 66 NE 1118; Van Clief v.. Van 
Vechten, LSOMN. YLT 29 Ne LOL, 
Heckmann v. Pinkney, 81 N. Y. 211 
{aff 8 Daly 466]; Glacius v. Black, 
50 N. Y. 145, 10 AmSR 449; Murphy 
v. Stickley Simonds Co., 82 Hun 158, 
31 NYS 295 [aff 152 N. Y. 626 mem, 46 
NE 1149 mem]; Sharlton v. Scoville, 
68 Hun 348, 22 NYS 883 [aff 144 N. Y. 
691, 39 NE 394]; Nunan v. Doyle, 60 
N. Y¥. Super. 377, 18 NYS 192 [aff 139 
N. Y. 6438 mem, 35 NE 206 mem]; 
Lutz v. Ey, 3 BE. D. Smith 621, 3 Abb 
Pr 475; Holl v. Long, 34 Mise. 1, 68 
NYS 522; Brunold v. Glasser, 25 Mise. 
285, 53 NYS 1021; Bates v. Masonic 
Hall, ete., Fund, 7 Misc. 609, 27 NYS 
951 [aff 88 Hun 236, 34, NYS 598 
(rev on other grounds 157 N. Y. 322, 
51 NE 1033)]; Horgan v. McKenzie, 
17 NYS 174. 

Oh.—Kane vy. Stone Co., 39 Oh. St. 6. 

Or.—Zanello v. Portland Cent. 
Heating Co., 70 Or. 69, 139 P 572; 
M. J. Walsh Co. v. Nelson, 63 Or. 84, 
126 P 606; Edmunds y. Welling, 57 
Or. 103, 110 P 533. 

Pa.—Moore v. Carter, 146 Pa. 492, 
28 A 243; Sticker v. Overpeck, 127 Pa. 
446, 17 ‘A 1100. 

Tex.—Harrop v. National Loan, 
ete., Co., (Civ. A.) 204 SW 878; Mills 
Vv. Paul, (Civ. A.) 30 SW 558 [rev on 
other grounds Bassett v. Mills, 89 


]. 
W. Va.—West Virginia Bldg. Co. v.| 43 P 


Saucer, 45 W. Va. 483, 31 SE 965, 72 
AmSR 822. ’ 
Wis.—Sherry v. Madler, 123 Wis. 


621, 101 NW 1095; Ashland Lime, 
etc., Co. v. Shores, 105 Wis. 122, 81 
NW 1386. 


81, Daly v. New Haven Hotel Co., 
91 Conn. 280, 99 A 853. 

82. Nolte v. His Creditors, 6 Mart. 
N. S. (La.) 168; Larkin v. McMullin, 
120 N. Y. 206, 94 NE 447, 25 AbbNCas 
108 [rev 14 Daly 311, 12 NYSt 12315 
Holl v. Long, 34 Misc. 1, 68 NYS 522; 
D’Andre v. Zimmermann, 17 Misc. 
357, 39 NYS 1086. 

83. Bell v. Teague, 85 Ala. 211, 3 
S 861; Hawthorne v. Murray, 26 Del. 
349, 84 A 5 (where the action was not 
on the contract but was in the nature 
of an action of assumpsit for the 
value and price of the work and ma- 
terials); Moore v. Dugan, 179 Mass. 
153, 60 NE 488. But see Delaware 
and Massachusetts cases supra note 
80. 

84. Monyahan v. 


168 
Ky. ee 182 SW 862. 
85. S.—South Fork Canal Co. v. 
Gareent 6 Wall. 561, 18 L. ed. 894. ° 
Cal.—Adams v. Burbank, 103 Cal. 
646, 37 P 640. 
Til.—Marsh v. Mick, 159 Ill. aan aaah 


Lancaster, 


Watrous v. Davies, 35 
542. 

Mass.—Orr v. Fuller, 172 Mass. 597, 
52 NE 1091. 


Minn.—Howes v. Reliance Wire- 


Works Co., 46 Minn. 4, 48 NW 448. 
Mo.—Kelly v. Rowane, 33 Mo. A. 
440. 


Nebr.—Pardue v. Missouri Pac. R. 


Co., 52 Nebr. 201, 71 NW 1022, 66 
AmSR 489. 
N. Y.—Wright v. Reusens, 133 N. 


Y. 298, 31 NE 215 [aff 60 Hun 585, 
15 NYS 590]; Charlton v. Scoville, 68 
Hun 348, 22 NYS 883 [aff 144 N. Y. 
691 mem, 389 NE 394 mem]; Morgan 
Vi Taylor, 15 Daly 304, 5 NYS 920 
[aff 128 N. Y. 622 mem, 28 NE 253 
mem]; Powers v. Hogan, 12 Daly 444, 
67 HowPr 255; Smith v. O’Donnell, 
15 Misc. 98, 36 NYS 480; Cunningham 
v. Doyle, 5 Misc. 219, 25 NYS 476; 
Sproessig v. Keutel, 17 NYS 839; 
Hunter v. Walter, 12 NYS 60 [aff 128 
N. Y. 668 mem, 29 NE 145 mem]; 
Drake vy, O’Donnell, 49 HowPr 25. 


Ont.—Seaman v. Canadian Stewart 
Co., 2 OntWN 576, 18 OntWR 56. 

[a] Some of the lien laws ex- 
pressly limit the-amount which can 
be recovered by the contractor to 
“reasonable compensation” for as 
much as he has performed, “in pro- 
portion to the price stipulated for the 
whole.” Sohns v. Murphy, 168 Il. 
346, 48 NE 52 [rev 68 Ill. A. 579]; 
Orr v. Fuller, 172 Mass. 597, 52 NE 


1091; Jewell v. Paron, 94 Mich. 83, 
53 NW eye 
86. Charnley v. Honig, 74 Wis. 


163, 42 NW 220. 

87. Charles v. E. F. Hallack Lum- 
ber, etc., Co:, 22 Colo.’ 283, 43 P 5483 
Ringle v. Wallis Iron Works, 149 N. 
Y. 439, 44 NE 175; Crouch v. Gut- 
mann, 134 N. Y. 45, 31 NE 271, 30 
AmSR 608 [aff 10 NYS 275]; Murphy 
v. Buckman, 66 N. Y. 297; McGrath 
v. Horgan, 72 App. Div. 152, 76 NYS 
412; De Lorenzo v. Von Raitz, 44 App. 
Div. 329, 60 NYS 736; Robinson v. 
Chinese Charitable, etc., Assoc., 35 
App. Div. 439, 54 NYS 858; Kennedy 
v. McKone, 10 App. Div. 88, 41 NYS 
782; Holl v. Long, 34 Misc. 1, 68 NYS 
522: Riley v. Kenney, 33 Misc. 384, 
67 NYS 584; Dyer v. Osborne, 28 Misc. 
234, 58 NYS 1123; Sweatt v. Hunt, 42 
Wash. 96, 84 P 1; Arndt vy. Keller, 96 
Wis. 274, 71 NW 651. 


88. Wiefield v. Akridge, 207 Ala. 
560, 93 S 612. 
89, Higgins v. G. Piel Co., 208 App. 


Div. 729, 202 NYS 874. 

90. See supra § 320. 

91. Stringfellow v. Coons, 57 Fla. 
158, 49 S 1019, 131 AmSR 1089. 

92. Dekle v. pee Sandstone Co., 
74 Fla. 346, 77 S.9 

93. Seri teliosr v. Coons, 57 Fla. 
158, 49 S 1019. 1381 AmSR 1089. 

[a] State of accounts at time of 
abandonment.—The extent of liability 
of the owner and of the lien of sub- 
contractors is not limited or affected 
by the state of accounts between the 
owner and the original contractor at 
the time when the latter abandons 
the contract, but depends on the 
amount due the contractor at the time 
of service of the cautionary notice 
on the owner, Stringfellow v. Coons, 
tisen 158, 49 S 1019, 131 AmSR 
1 
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the assignee or sureties of the contractor,°* the 
amount available to satisfy the liens of subcon- 
tractors and other claimants not contracting di- 
rectly with the owner is generally less where the 
contractor has abandoned the contract tham where 
he has fully performed, the amount otherwise avail- 
able being subject to deductions for the cost of 
completing the building after the default of the 
contractor®® or for damages sustained by the owner 
on account of the contractor’s default.%* 
sometimes held that the liens of subcontractors, 
materialmen, ete., attach to the extent of the un- 
paid balance of the contract price less the cost 
This rule is applied where the 


of completion.** 


94. Dekle v. Valrico Sandstone Co., 
74 Fla. 346, 77 S 95; King v. Ramsey, 
66 Fla. 257, 63 S 439; Stringfellow 
v. Coons, 57 Fla. 158, 49 S 1019, 131 
AmSR 1089; Henderson v. Sturgis, 1 
Daly (N. Y.) 386; Harley, v. Mapes 
Reeves Constr. Co., 38 Misc. 626, 33 
NYS 191 [disappr McChesney v. 
Syracuse, 75 Hun 508, 27 NYS 508; 
Weisemair v. Buffalo, 57 Hun 48, 10 
NYS 569]. 

95. Ark.—Long v. Abeles, 77 Ark. 
156, 93 SW 67. 


Iowa.—Page v. Grant, 127 Iowa 
249, 103 NW 124, 
La.—Jorda v. Gobet, 5 La. Ann. 


431; Allen v. Wills, 4 La. Ann. 97. 

N. Y.—Glatt v. Meade, 123 Misc. 
630, 206 NYS 64. 

Oh.—Sturm vy. Ritz, 7 Oh. Dec. (Re- 
print) 135, 1 CincLBul 150. 

Tex.—Slade v. Amarillo Lumber 
Co., (Civ. A.) 98 SW 475; Breneman 
v. Beaumont Lumber Co., 12 Tex. Civ. 
A. 517, 34 SW 198. 

Ont.—In re Sear, 23 Ont. 474. 

96. Cal.—Reed v. Norton, 90 Cal. 
590, 26 P 767, 27 P 426. 

Conn.—Waterbury Lumber,  etc., 
Co. v. Coogan, 73 Conn, 519, 48 A 
204. 

Iil—Julin v. Ristow Poths Mfg. 
Co., 54 Ill. A. 460. 

Ky.—Parrish v. Christopher, 3 SW 


603. 
N. Y.—Morgan v. Stevens, 6 Abb 
NCas 356. 


Ont.—McBean v. Kinnear, 23 Ont. 
313 (liquidated damages for noncom- 
pletion). e 

97. Rice v. Rhone, 49 Colo. 41, 111 
P 585; Graf v. Self, 109 N. Y. 9) 
16 NE 551; Person v. Stoll, 72 App. 
Div. 141, 76 NYS 224 [aff 174 N. Y. 
548, 67 NE 1089]; Polstein v. Lax, 60 
Mise. 84, 111 NYS 721; Dyer v. Os- 
borne, 28 Misc. 234, 58 NYS 1123. 

{a] Computation.—(1) Where the 
original contractor haS suspended 
operations, in arriving at the fair 
value of the cost of completion to 
determine the balance to which a me- 
chanic’s lien can attach, the value of 
materials delivered but not used, and 
extra work done by the original con- 
tractor, should be deducted from the 
amount of the owner’s contract for 
completion of the work. Warwick 
First Nat. Bank vy. Mitchell, 46 Misc. 
30, 98 NYS 231. (2) However, where 
a building is completed by the owner 
after abandonment by the contractor, 
the unpaid portion of the contract 
price must be applied to the expense 
of completion before recourse is had 
to the fund due the contractor for 
extra work. Bates v. Masonic Hall, 
etc., Fund, 7 Misc. 609, 27 NYS 951 
[aff 88 Hun 236, 34 NYS 598 (rev on 
other grounds 157 N. Y. 322, 51 NE 
1033)]. (3) In some cases, where the 
owner dismissed the contractor and 
completed the work himself, the 
amount available to lienholders has 
been computed by adding to the con- 
tract price the amount to which the 
contractor was entitled for extra 
work and subtracting from _ the 
total the amount reasonably neces- 
sary to complete the work and the 
amount already paid to wage earners 
with the consent of the parties. 
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Powell Lumber Co, v. Gilday, 9 Ont 
WN 180; Powell Lumber Co. v. Hart- 
ley, 9 OntWN 132. (4) Payment for 
the services of the owner’s architect 
is no part of the cost of completion, 
which can be deducted from the con- 
tract price. Edward EH. Buhler Co. v. 
New York Dock Co., 170 App. Div. 486, 
156 NYS, 457. (5) Also it is error to 
credit the owner as part of the cost 
of completing the building, after 
abandonment by the contractor, with 
an amount paid into a bank to cover 
the cost of attached material where 
the attachment is to be dissolved, the 
money paid to be refunded and the 
furnishers given a lien for the price, 
the result being the same as if the 
material had been placed in the build- 
ing by the contractor. Pratt v. Nak- 
dimen, 99 Ark. 293, 138 SW 974, Ann 
Cas1913A 872. (6) Where a, building 
contract provided that the contractor 
before final payment should produce 
satisfaction pieces of all liens, the 
contract price for the completion of 
the work, in an action to enforce a 
lien, on differences arising between 
the owner and the contractor, in order 
to determine the amount to which 
a subcontractor’s lien would attach, 
was not the reasonable cost of com- 
pletion, because it included the pay- 
ment of liens filed under the prior 
contracts. Warwick First Nat. Bank 
v. Mitchell, 46 Misc. 30, 93 NYS 231. 

Denial of lien where cost of com- 
pletion equals or exceeds unpaid 
gerne ot contract price see supra 

ATO: 

98. Baker v. Pagaud, 26 La. Ann. 
220; Jorda v. Gobet, 5 La. Ann, 431; 
Allen v. Wills, 4 La. Ann. 97; Hall 
v. Wills, 3 La. Ann. 504; Mayer v. 
Mutchler, 50 N. J. L. 162, 13 A 620; 
Reeve v. Elmendorf, 38 N. J. L. 125; 
Brainard v. Kings County, 155 N. Y. 
538, 50 NE 263 [aff 84 Hun 290, 32 
NYS 311]; Campbell v.. Coon, 149 
N. Y. 556, 44 NE 300, 88 LRA 410 [rev 
8 Mise. 234, 28 NYS 561]; Beardsley 
v. Cook, 143 N. Y. 143, 38 NE 109 [rev 
67 Hun 101, 22 NYS 36]; Ogden v. 
Alexander, 140 N. Y. 356, 35 NE 638 
{aff 68 Hun 56, 17 NYS 641]; Mack 
v. Colleran, 136 N. Y. 617, 32 NE 604; 
Thomas vy. Stewart, 132 N. Y. 580 
mem, 380 NE 577 [mod on other 
grounds 10 NYS 874]; Van Clief v. 
Van Vechten, 130 N. Y. 571, 29 NE 
1017 [rev 55 Hun 467, 8 NYS 760]; 
Powers v. Yonkers, 114 N. Y. 145, 21 
NE 132 [rev 8 NYSt 906]; Wheeler 
Vouscofield, 67) Ni Mer sku; 
Watertown, 112 App. Div. 
NYS 6; Person v. Stoll, 72 App. Div. 
141, 76 NYS 324 [aff 174 N. Y. 548 
mem, 67 NE 1089 mem]; White v. 
Livingston, 69 App. Div. 361, 75 NYS 
466 [aff 174 N. Y. 5388 mem, 66 NE 
1118 mem]; Friendship Mfg. Co. v. 
Rohrig, 16 App. Div. 633, 45 NYS 
1139; Kennedy v. McKone, 10 App. 
Div. 88, 41 NYS 782; Beecher v. 
Schuback, 1 App. Div. 359, 37 NYS 
325 [aff 158 N. Y. 687 mem, 53 NE 
1122 mem]; Blakeslee v. Fisher, 66 
Hun 261, 21 NYS 217 [rev on other 
grounds 141 N. Y. 521, 36 NE 597, 38 
AmSR 826]; Lind y. Braender, 15 
Daly 370, 7 NYS 664; Gillen v. Hub- 
bard, 2 Hilt. GN. -¥.)/)303);) Foley, jv; 
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owner avails himself of a right given him by the 
contract in case of the contractor’s abandonment 
or failure to prosecute the work vigorously to com; 
plete the building himself and deduct the cost from 
the contract price.%® 
applied in some eases is to limit the liens of 
subcontractors to what the work and materials 
are reasonably worth, according to the contract 
price, less payments lawfully made to the con- 
tractor and damages sustained by the owner by 
reason of the abandonment.°? 
is to allow each subcontractor, materialman, ete., 
a lien for such proportion of the amount of his 
claim as the contract price bears to the entire, 


Another rule which has been 


Still another rule 


Gough, 4 E. D. Smith (N. Y.) 724; 
Warwick First Nat. Bank v. Mitchell, 
46 Misc. 30, 93 NYS 231; Holl v. Long, 
24 Misc. 1, 68 NYS 522; New Jersey 
Steel, etc., Co. v. Robinson, 33 Misc. 
361, 68 NYS 577 [aff on other grounds 
60 App. Div. 69, 69 NYS 728]; Mc- 
Conologue v. Larkins, 32 Misc. 166, 
66 NYS 188; Dyer v. Osborne, 28 
Mise. 234, 58 NYS 1123; Schmohl v. 
O’Brien, 25 Misc. 699, 55 NYS 629 
{rev 24 Misc. 771,53 NYS 111473 
Jones v. Savage, 24 Misc. 158, 53 NYS 
308; Bates v. Masonic Hall, ete, 
Fund, 7 Misc, 609, 27 NYS 951 [aff 88 
Hun 236, 34 NYS 598 (rev on other 
grounds 157 N. Y. 322, 51 NE 1033)]; 
McKee v. Rapp, 35 NYS 175; Morgan 
v. Stevens, 6 AbbNCas (N. Y.) 355; 
Fall v. Nichols, 43. Tex. Civ. A. 582, 
97 SW 145. 

[a] Severable contract.—Where a 
contractor agrees to build several 
buildings, with a separate price and 
a different day of completion for 
each, it is a severable contract; and 
if the owner, under the contract, 
after the abandonment by the con- 
tractor, completes the work, and the 
cost of completing any one or more 
of the buildings was less than the 
amount,the contractor would have 
been entitled to if he had completed 
it, the owner is liable to the material- 
men who have filed liens for the dif- 
ference. White v. Livingston, 69 
App. Div. 361, 75 NYS 466 [aff 174 
N. Y. 538 mem, 66 NYS 1118 mem]. 

99. Mehrle v...Dunne, 75. Ill. 239; 
Morehouse v. Moulding, 74 Ill. 322; 
Miller v. Calumet Lumber, etc., Co., 
111 Ill, A. 651; Mantonya v. Reilly, 
83 Ill. A. 275. And ‘see Jarvis v. 
State Bank, 22 Colo. 309, 45 P 505, 55 
AmSR 129 (lien for what the work 
done and materials furnished are rea- 
sonably worth after deducting any 
claims for damages for the contrac- 
tor’s nonperformance). 

[a] Repealed statute.—(1) In 
California it was at one time pro- 
vided by Code Civ. Proc. § 1200 that, 
where the contract was abandoned 
before completion, the portion of the 
contract price applicable to the liens 
of persons other than the contractor 
should be fixed by deducting from the 
value of the work done and materials 
furnished at the time of the abandon- 
ment, estimated as near as may be 
by the standard of the whole con- 
tract price, the amount of all pay- 
ments then due and actually made to 
the contractor. Marshall y. Vallejo 
Commercial Bank, 163 Cal. 469, 126 
P 146; Hoffman-Marks Co. v. Spires, 
154 Cal. 111, 97 P 152; McDonald v. 
Hayes, 132 Cal. 490, 64 P 850; Pacific 
Mfg. Co. v. Perry, 40 Cal. A. 708, 181 
P 820; Bellingham Bay Lumber Co. 
v. Hopkins, 34 Cal. A. 534, 168 P 159; 
Pacific Mfg. Co. v. Perry, 31 Cal. 
A. 274, 160 P_ 246; Olson-Mahoney 
Lumber Co. vy. Dunne Inv. Co., 30 Cal. 
A. 332, 159 P 178; Olson-Mahoney 
Lumber Co. v. Maxwell, 18 Cal. A. 
668, 124 P 100; Steiger Terra Cotta, 
etc,, Works v. Sonoma, 9 Cal. A. 698, 
100 P 714; Duffy Lumber Co. v. Stan-. 
ton, 9 Cal, A. 38, 98 P 38. (2) But 
this statute was repealed by St. 
GESAD) | pel SS, 
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actual cost of constructing the building accord- 


ing to the original contract.t 


[§ 325] 5. Interest?—a. In General. The lien may 
include interest on the amount of the claim* where 
the amount is fixed and certain* or is capable of 
being ascertained and made certain by computation® 
or reference to market rates,® provided, in case 
claimant has furnished materials to a contractor, 
hé is entitled to interest on the account as against 
the contractor,’ the fund which the owner should 
have retained to satisfy lens for materials is 
sufficient to pay the account with interest,’ and the 
rights of third persons will not be injuriously af- 
The fact that the lien will be enforced 


fected.® 


1. Godfrey Lumber Co. v. Cole, 
151 Mich. 280, 114 NW 1018; Kotche: 
v. Perrin, 149 Mich. 690, 113 NW 
284; Delray Lumber Co. v. Keohane, 
132 Mich. 17, 92 NW 489; Smalley v. 
Gearing, 121 Mich. 190, 79 NW 1114, 
80 NW 797. 

2. Interest: 

Generally see Interest 33 C. J. p 173. 
On amount due contractor as extend- 
ing limit of. subcontractor’s lien 

see supra § 321. 

3. U. S.—Richmond, etc., Constr. 
Co. v. Richmond, etc., R. Co., 68 Fed. 
105, 15 CCA 289, 34 LRA 625. 

Cal.—Hines v. Miller, 126 Cal. 683, 
59 P 142; Hardwood Interior Co., Inc. 
v. Bull, 24 Cal. A, 129, 140 P 702. 

Colo.—Buerger Iny. Co. v. B. F. 
Salzer Lumber-Co., 237 P ‘162; Hurd 
v. TomkKins,. 17 Colo.394,. 30 P 247; 
Clear Creek, etc., Gold, etce., Min. Co. 
v. Root, 1 Colo. 374. 

Ill—Sorg v. Crandall, 233 Ill. 79, 
84 NE 181 [aff 129 Ill. A. 255, 266, 
and rev 129 fll. A. 261]; Carey-Lom- 
bard Lumber Co. v. Jones,°187 {ll. 203, 
58 NE 347 [rev on other grounds 87 
Tll. A. 583]; McDonald v. Patterson, 
186 Ill. 381, 57 NE 1027 [aff 84 Ill. A. 
326]; Keeler v. Herr, 157 I11.°57, 41 
NE 750 [aff 54 Ill. A. 468]; St. Louis, 
ete., R..Co. v. Kerr, 153 Ill. 182, 38 
NE 638 [aff 48 Ill. A., 496]; Heiman 
v. Schroeder, 74. Ill. 158; Merritt v. 
Crane, Co,,,126. Llp A337, fate’ 225. UT, 
181, 80 NE 103]; Race v. Sullivan, 1 
TM. A; “9'4, 

Ind.—Merritt v. Pearson, 76 Ind. 44. 

Mada.—Smith v. Shaffer, 50 Md. 132. 

Mich.—Smalley v. Gearing, 121 
Mich. 190, 79 NW 1114, 80 NW 797. 

N. Y.—McConologue y. Larkins, 32 
Misc. 166, 66 NYS 188. 

N. D.—Red River Lumber Co. v. 
Children of Israel, 7 N. D. 46, 73 NW 
203. 

Or.—Forbes v. Willamette Falls 
Hleetric Co., 19 Or. 61, 23 P 670, 20 
AmSR 793; Willamette Falls Transp., 
6te.. CO, ERlleysyl-Or.- 183; 

R. I.—Harris v. Gilbert, 128 A 11. 

Tex.—Mathews v. Texas Bldg., etc., 
Assoc., (Civ. A.) 48 SW 744. 

Wis.—Bailey v. Hull, 11 Wis. 289, 
78 AmD 706. 

Ont.—Truax v. Dixon, 17 Ont. 366. 

[a] Statutory provisions. — (1) 
Some statutes provide for the inclu- 
sion of interest in the lien. Carey- 
Lombard Lumber Co. vy. Jones, 187 
203, 58 NE 347 [rev 87 Ill. A. 
533]; Foshay v. Robinson, 16 NYS 
817 [aff 137 N. Y. 134, 32 NE 1041]. 
(2) Other Statutes do not prohibit the 
allowance of interest in mechanics’ 
lien cases. Klimm v. Henry Crowell 
Lime, etc., Co., 38 Cal. A. 239, 175 P 


908. 

{b] The amount on which interest 
is to be computed (1) is that which 
claimant would have received if the 
owner had performed his agreement, 
rather than the value of the work 
done, even though the owner made 
default and thereby entitled claimant 
to discontinue the work and to be 
paid for the work he had done. Hurst 
v. Downard, 50 Ont. L. 35, 20 OntWN 
4, 64 DomLR 279. (2) Interest is 

roperly allowed upon the amount 
ound due in a mechanic’s lien pro- 
ceeding where such amount corre- 
sponds with the amount claimed in 
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against a person other than the one who made 


the contract with claimant,’ such as another owner 


interest. 


Anna Lum- 
16.4 


the claim for lien filed. 
ber, ete., Co. v. Orion Coal Co., 
Ill, A, 224, 

4. Sweet v. Fresno Hotel Co., 174 
Cal. 789, 164 P 788, AnnCas1918D 346. 

[a] Extra work.—A decree awara- 
ing a mechanic’s lien may provide foi 
interest on the whole’amount due, 
including an amount for extra work, 
where the price for the extra work 
was provided for in the contract, and 
the whole amount was found to be 
due under the provisions of the writ- 
ten contract. Raymond Concrete Pile 
Co. v. Hartman Furniture, etc., Co., 
187 Ill. A. 426. 

5. Farnham vy. California Safe De- 
posit,.ete., ‘Co., 8, ‘Cal..A, -/266, 96 _-—P 
788; Rieser v. Commeau, 129 App. 
Div. 490, 114 NYS 154 [aff 198 N. Y. 
560 mem, 92 NE 1100 mem]. 

[a] Agreement.—Interest is al- 
lowable where the amount of the 
claim is so fixed by agreement that 
it may be made certain by calcula- 
tion. Burnett v. Glas, 154 Cal. 249, 
97 P 423. 

6 Farnham v. California Safe De- 
posit, “etc.;, Co... 8" ‘Cale 2AY 2665. 961 P 
788; Laycock v. Parker, 103 Wis. 161, 
79 NW 327. 

7. ‘Kern v. Guiry Bros. Wall Paper 
Co., 60 Colo. 286, 153 P 87. 

8 Kern v. Guiry Bros. Wall Paper 


Co., supra. 

9. jJsern y. Guiry Bros. Wall Paper 
Co., supra. 

10. Farnham v. California Safe 


Deposit, etc., Co., 8 Cal. A. 266, 96 P 
788; Sorg v. Crandall; 129 Ill. A. 255 
[aff 233 Lll.-79, 84 NE 181]. 

11. Sorg v. Crandall, supra. 

12. Farnham vy. California Safe 
Deposit, etc., Co., 8 Cal. A. 266; 96 
P 788. 

13. Woodward v. Union Trust -Co., 
262 Fed. 627. 

[a] Where complainant obtained 
a decree for a less amount than he 
claimed, although more than was ad- 
mitted, it was held that a decree for 
the amount, without interest, was 
correct. Kaye v. Louisville Bank, 9 
Dana (Ky.) 261. 

14. Woodward v. Union Trust Co., 
262 Fed. 627; Bond v. Pickett Cotton 
Mills, 166 N. C. 20, 81 SE 936. But 
see Merritt v. Crane Co., 126 Ill. A. 
337 etait 225) Sl. 8 t? <3 07 NR 108) 
(under a statute providing for the 
allowance of interest on the claims 
of subcontractors, it is not necessary 
for them to show unreasonable or 
vexatious delay in payment). 

[a] Interpleader and payment into 
court.—(1) Where the owner prompt- 
ly interpleaded all adverse claimants 
and paid into court the full amount 
owing by him, he was properly not 
required to pay into court interest on 
such amount. Beilharz v. Illings- 
worth, 62 Tex. Civ. A. 647, 132 SW 
106. (2) Payment into court gen- 
erally see infra § 445. 

[b] Tendea.—(1) Where the own- 
er, before the commencement of the 
action to foreclose, tendered to claim- 
ant a larger sum than the decree 
adjudged to be due him, he is not en- 
titled to interest. Kaye v. Louisville 
Bank, 9 Dana (Ky.) 261. See Garri- 
son Grain, etc., Co. v. Farmers’ Mer- 
cantile Co., ‘181 Iowa 568, 164 NW 
791 (where the owner tendered to all 


acting with the one who made the contract’! or a 
person claiming under an instrument executed, after 
the lien attached, by the owner who made the 
contract,!? does not preclude the allowance of 
On the other hand interest is properly 
disallowed under the circumstances of some cases,’* 
as where the owner was ready and willing at all 
times to pay the full amount owing by him and 
the delay in payment was through no fault of his.* 
An unliquidated demand does not draw interest? 
until the amount is ascertained and fixed'*® by 
judgment.!? Interest is not allowable on the amount 


mechanics’ lien claimants.all that he 
should pay, no interest could be al- 
lowed earlier than from the final dis- 
position of the claims in the appel- 
late court). (2) But where a tender 
is insufficient, the owner is charge- 
able with interest although the 
amount recovered in excess of that 
offered is small. Louisiana Molasses 
Co. v. Le Sassier, 52 La. Ann. 2070, 
28 S 217. t 

Lc] Where the owner could, not 
safely pay over (1) the funds in his 
hands before judgment, he was not 
chargeable with interest thereon. 
Hurley v. Tucker, 128 App. Div. 580, 
112 NYS 980 [aff 198 N. Y. 534 mem, 
92 NE 1087 mem], (2) Where, after 
bankruptcy of building contractors 
and the filing of several mechanics’ 
liens on the property, the contractor’s 
receiver, plaintiff, a subcontractor, 
who has filed a lien, and others, en- 
tered into a new contract to finish the 
work, wherein defendant owner un- 
dertook to pay them the estimated 
cost of such completion, and, on com- 
pletion of the contract and on dis- 
charge of record of all liens speci- 
fied in the agreement, to pay a fur- 
ther sum stipulated to become due 
to the receivers which should be paid 
to the lienors as provided, the new 
contract Superseded the original one 
and fixed the scope of the owner’s 
liability, so that he was not liable 
for interest on the sum due the re- 
ceivers during delay in payment 
pending the satisfaction of the liens, 
he not being able with safety to pay 
over this balance, while liens were 
still outstanding and not discharged 
by record. Hedden Constr. Co. v. 
Proctor, ete., Co., 134 App. Div. 244, 
118 NYS 920 [mod 62 Mise. 129, 114 
NYS 1103].<¢ 

15. Schnute v. Sweeney, 136 Ky. 
773, 125 SW 180; Zimmerman v. Loft, 
125 App. Div. 725, 110 NYS 499; Fox 


v. Davidson, 111 App. Div. 174, 97 
NYS. 603. 
[a] Applications of rule.— (1) 


Where the amount of plaintiff’s claim 
depends, among other things, on the 
reasonable value of certain work, 
labor, and materials embraced in the 
contract, but unperformed by the 
contractor, and the precise amount 
due is neither fixed nor ascertainable 
by mere mathematical calculation, 
the demand is not liquidated, and 
therefore does not draw _ interest, 
Fox v. Davidson, 111 App. Diy. 174, 
97 NYS 603. (2) Where the amount 
claimed for extra work was unliq- 
uidated, and certain amounts have to 
be deducted from the contract price, 
because of the contractor’s failure 
to complete the contract, which 
amounts can only be ascertained by 
proof at the trial, the contractor is 
not entitled to interest on _ the 
amounts found to be due him. Zim- 


merman vy. Loft, 125 App. Div. 725, 
110 NYS 499. 

16. Watkins v. Wassell, 20 Ark. 
10. 


17. Burnett v. Glas, 154 Cal. 249, 
97 P 423; Macomber v. Bigelow, 126 
Cal. 9, 58 P 312; Hardwood Interior 
oz, Inc... v. Bull, 24 Gal Ay 129) 140 
P 702; Farnham v. California Safe 
Reps etc., Co., 8 Cal. A. 266, 96 P 
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of noninterest bearing notes accepted by claim- 
ant in settlement of certain payments.’® [ 
jurisdictions the allowance or disallowance of in- 
terest rests in the discretion of the court.’® 

Interest at the legal rate is allowable.”° 
A higher rate of interest than the legal rate may 
be allowed where agreed upon at the time of the 
purchase of the material,?! but not where agreed 
upon by the contractor and claimant after the work 


Rate. 


was done.?? 


[§ 326] b. Date from Which Computed.”* Inter- 
est on claims in mechanics’ lien cases has been al- 
lowed from various dates, such as the date the 
claim became due;** the time fixed in the contract 
for payment;?> the day when claimant’s work was 
completed,?* or the last material was delivered,** 
or he was prevented from proceeding with the 


18. Greenberg v. Marsh, 101 Misc. 
18, 167 NYS 102 [aff 183 App. Div. 
929 mem, 170 NYS 1083 mem]. 

19. Schnute v. Sweeney, 136 Ky. 
773, 125 SW 180; Kaye v. Louisville 
Bank, 9 Dana (Ky.) 261. 

20. Sweet v. Fresno Hotel Co., 174 
Cal. 789, 164 P 788, AnnCas1918D 
346; Sorg v. Crandall, 233 Ill. 79, 84 
NE 181. 

21. Security Lumber Co. v. Thie- 
lens, (Sask.) 70 DomLR 69, [1922] 3 
WestWkly 385. 

22. Sweet v. Fresno Hotel Co., 174 
Cal. 789, 164 P 788, AnnCas1918D 346. 

23. Computation from judgment on 
unliquidated claim see supra § 325. 

24. Sweet v. Fresno Hotel Co., 174 
Cal. 789, 164 P 788, AnnCas1918D 346; 
Kane, etc., Hardware Co. v. Cobb, 
w9) W. Va. 587, 91 SE) 454. 

25. U. S.—Richmond, etc., Constr. 
Co. v. Richmond, ete., R. Co., 68 Fed. 
105, 15> CCA 289,.34 LRA 625. 

Cal.—Diamond Match Co. v. Silber- 
stein, 165 Cai, 282, 131 P 874; Ma- 
comber v. Bigelow, 126 Cal. 9, 58 P 
312; Knowles v. Baldwin, 125 Cal. 
224, 5% P 988; Pacific Mut. L. Ins. 
Co. v. Fisher, 106 Cal. 224, 139 P 758. 

Conn.—Healy vy. Fallon, 69 Conn. 


228, 37 A 495. 

Mich.—Smalley v. Gearing, 121 
Mich. 190, 79 NW 1114, 80 NW 797. 
Ae Y.—McAuley v. Mildrum, 1 Daly 


N. D.—Turner v. St. John, 8 N. D. 
245, 78 NW 340. 
Oh.—Port Clinton vy. Cleveland 


Stone Co., 10.Oh. Cir. Ct; 1, 6 Oh. Cir. 
Dec. 218; P. Hayden Saddlery Hard- 
ware Co. v. Slade, 3 Oh. Cir. Ct. 67, 
2 Qh, Cir. Dec.,. 38. 

26. Central Trust Co. v. Condon, 
67 Fed. 84, 14 CCA 314; Larsen vy. 
Basikowski, 206 Ill. A. 1. : 

27. Sturges v. Green, 27 Kan, 235; 
Smith v. Shaffer, 50 Md. 132. 

28. Mantonya v. Reilly, 184 Ill. 
183, 56 NE 425 [aff 83 Ill. A. 275]; 
Kipp v. Massin, 15 Ill. A. 300. 

29. Christopher, etc., Architectural 
Tron, ete; Co. v. BE, A. Steininger 
Constr. Co., 200 Mo. A. 33, 205 SW 
278; Pollock vy. Ehle, 2 E. D. Smith 
(N. Y.) 541; Laycock v. Parker, 103 
Wis.. 161, 79 NW 327. 

30. Hensel y. Johnson, 94 Md. 729, 
51 A 575; German Lutheran Evan- 
gelical St. Matthew’s Cong. v. Heise, 
44 Md. 453; Pittsburgh Plate Glass 
Co. v. Leary, 25 S. D. 256, 126 NW 
271, 31 LRANS 746, AnnCas1912B 
928; Cornelius v. Washington Steam 
Laundry, 52 Wash. 272, 100 P 727. 

Slav eacivic a Mut. tu. dns. Conyev 


Fisher, 106 Cal. 224, 39 P 758; Hub-: 


bard v. Jurian, 35 Cal. A. 757, 170 P 
1093; Metallic Roofing Co. v. Jamie- 
son, 2 OntWR 316. 

[a] Date of filing petition.— 
Bordier v. Davis, 239 Mass. 448, 132 
NE 171; Casey v. Weaver, 141 Mass. 
280, 6 NE 372; Johnson v. Boudry, 116 
Mass. 196. 

[b] Failure of pleading to claim 
interest.—Where the pleading con- 


MECHANICS’ LIENS 


In some 


tains no prayer for interest, it can- 
not be allowed from a date prior to 
the institution of the suit, if the re- 
sult would be a decree for a larger 
sum than that claimed_by the plead- 
ing. Clear Creek, ete., Gold, etc., Min. 
Co. v. Root, 1 Colo. 374; Prescott v. 
Maxwell, 48 Ill. 82; Mills v. Heeney, 
35 Ill. 173 [dist Heiman v. Schreeder, 
74 Til. 158]; Race v. Sullivan, 1 Ill. A. 
94; Casey v. Weaver, 141 Mass. 280, 


6 NE 372; Johnson vy. Boudry, 116 
Mass. 196. 
32. Sundstrom v. Weinrich, 207 Ill. 
A. 313. 
eT ee 


33. Geweke v. Hilsinger, 
467 


A. A 

34. Huetter v. Redhead, 31 Wash. 
320, 71, PB 1016: 

{a] Thus, where the lien notice 
did not claim interest and the com- 
plaint for foreclosure of the lien asks 
for interest only from the date of 
filing the notice, it is error to allow 
interest on the amount of the claim 
prior to the date of the notice. Huet- 
ben ve Redhead, 31 Wash. 320, 71 P 
1016. 

35. Time of accrual of lien as af- 
fecting priorities see infra §§ 369-373. 

36. Manton vv. Brooklyn, etc., 
Realty Ce., 217 N. Y. 284, 111 NE 819 
[rev 160 App. Div. 783, 145 NYS 
996]; Stevens v. Ogden, 130 N. Y. 
182, 29 NE 229 [rev 54 Hun 419, 7 
NYS 771]; McCorkle vy. Herrman, 117 
N. Y. 297, 22 NE 948 [rev 5 NYS 881]; 
Tisdale umber Co. v. Read Realty 
Co., 154 App. Div. 270, 138 NYS 829. 
And see Becker v. Hopper, 22 Wyo. 
237, 188 P 179, AnnCas1916D 1041 
(distinguishing between statutes un- 
der which the doing of work or the 
furnishing of materials creates a lien 
which lapses or is dissolved at the 
expiration of a definite’ time unless 
the person having the lien files the 
required statement and other statutes 
under which the doing of the work 
or the furnishing of the materials 
does not alone create a lien but 
simply gives the person doing the 
work or furnishing the materials a 
right to create or perfect a lien by 
complying with the statute, and deal- 
ing with a statute of the latter 
class). Contra Horton y. Queens 
County Mach. Corp., Inc., 101 Misc. 
31, 166 NYS 662 [aff 182 App. Div. 
932 mem, 169 NYS 1097 mem]. 

[a] Claimant as creditor before 
filing.—‘“Until a notice pursuant to 
statute is filed the person with a 
claim stands in no different position 
than any creditor.” Chambers v. 
George Vassar’s Sons & Co., Inc, 81 
Misc. 562, 570, 148 NYS 615. 

37. U. S.—In re Emslie, 98 Fed. 
716 [aff 102 Fed. 291, 42 CCA 350] 
(under New York statute). 

D. C.—Cotton v, Holden, 8 D.C. 463. 

Hawaii.i—Lewers & Cook, Ltd. v. 
Jones, 25 Hawaii 214; Hoffschlaeger 


Co., Ltd. v. Jones, 24 Hawaii 74; 
Lucas v. Redward, 9 Hawaii 23. 
La.—Marmillon v. Archinard, 24 


La. Ann. 610. See Robinson-Slagle 


work;?8 the time when payment was demanded ;” 
the time of filing the lien claim or notice;*° the 
time of commencement of the action to enforce the 
lien;°1- or the date of the master’s report.*? 
is error to allow interest from a date prior to the 
time when the contract was made,** and under some 
circumstances it is error to allow interest prior to 
the filing of the lien notice.*4 

[§ 327] C. Duration—l. Accrual or Commence- 
ment®°—a. In General. 
mechanic’s lien originates on,** and dates from,’ 
the time when the claim or notice of lien is filed 
or recorded, and does not relate back.** 
majority of jurisdictions, however, the lien, or at 
least the right thereto, may exist on a date prior 
to the filing or recording of the claim;*® and upon 
the taking of the proper statutory steps to perfect 


It 


In some jurisdictions a 


Ins 


Lumber Co. v. Rudy, 156 La. 174, 100 
S 296 (when recorded within the 
statutory period, the lien relates 
back, but when recorded after the ex- 
piration of such period, it takes effect 
only from the date of the recorda- 
tion). 

N. Y.—Kelly v. Bloomingdale, 139 
N. Y. 3438, 34 NE 919; Stevens v. Og- 
den, 130 N. Y. 182, 29 NE 229 [rey 
54 Hun 419, 7 NYS 771]; McCorkle v. 
Herrman, 117 N. Y. 297, 22 NE 948 
[rev 5 NYS 881]; Payne v. Wilson, 
74 N. Y. 348 [aff 11 Hun 302]; Mun- 
ger v. Curtis, 42 Hun 465, 4 NYSt 
847; Stuyvesant v. Browning, 33 N. 
Y. Super. 203; Gross v. Daly, 5 Daly 
540; Meehan vy. Williams, 2 Daly 367, 
36 HowPr 73; Sinclair v. Fitch, 3 E. 
D. Smith, 677; Dwelle-Kaiser Co. v. 
Niagara County, 103 Misc. 460, 171 
NYS 361; Hamilton v. Coogan, 7 Misc. 
677,.28 NYS 21, 31 AbbNCas 297 [aff 
148 N. Y. 753 mem, 43 NE 987 mem]; 

Vt.—Hinckley, etc., Iron Co. v. 
James, 51 Vt. 240. 

Que.—Desrosiers v. Leger, 29 Rev 
LegNS 435. 

38. Marmillon v. Archinard, 24 La. 
Ann. 610. See Robinson-Slagle Lum- 
ber Co. v. Rudy, 156 La. 174, 100 S 
296 (set out supra note 37). And see 
Whelan v. Young, 21 D. C. 51 (as 
against owner and builder). 

{a] Under a former statute (1) of 
Michigan, the lien, on filing, could 
not be given a _ retroactive effect. 
Sisson v. Holcomb, 58 Mich. 634, 26 
NW 155. (2) But, under a later stat- 
ute, the lien attaches as of the date 
of the commencement of the building 
or improvement. See infra § 329. 

39. Sabin v. Connor, 21 F. Cas. No. 
12,197 (under Nevada statute); Ogle- 
thorpe Sav., etc., Co. v. Morgan, 149 
Ga. 787, 102 SE 528; Maryland Cas- 
ualty Co. v. Des Moines Evangeliza- 
tion Union, 184 Iowa 246, 167 NW 
695; Douglas v. St. Louis Zine Co., 
56 Mo. 388. 

[a] The coming into existence of 
the facts which fulfill the statutory 
requirements to have a mechanic’s 
Jien creates the lien. State v. Ander- 
son, 159 Minn. 245, 199 NW 6. 

{[b] Decisions explained.—(1) In 
one case it was held that on the ren- 
dition of judgment a lien of a mate- 
rialman dates from the time of its 
filing. Pace v. Shields-Geise Lumber 
Co. 147 Gaz36,592, SH 755. (2) But, 
this decision was subsequently ex- 
plained as a holding that the lien 
attached prior to the date of the 
judgment establishing it, that it was 
not necessary for the court to deter- 
mine the particular time when the 
lien attached, it being sufficient for 
the purposes of the case that it re- 
lated back to the date on which it 
was recorded, and that the court did 
not intend to adjudicate that the lien 
dated only from the date of the 
record. Oglethorpe Sav., etc., Co. v. 
Morgan, 149 Ga, 787, 102 SE 528. 
gp onmcatar dates see infra §§ 328— 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


igrooares 


att 


§§ 327-328] 


the lien it relates back to such prior date.‘® 
cording to the majority view, the filing of the 
claim does not create the lien,#t but merely per- 
fects, preserves, or perpetuates it.*? 
attaching of the len is not postponed until the 
commencement of an action or proceeding to enforce 
it,** the institution of the action not creating 
the len** but merely perpetuating it and keep- 
Under a few statutes the lien dates 
only from the recording of the notice of the lien 
as against third persons, such as purchasers and 
creditors, without notice,*® but it is effective from 
an earlier date as against purchasers and creditors 
with notice,** as well as against the owner,*® and 
any purchaser or creditor whose interest arises or 


ing it intact.*® 


is created while the construction 


40. U. S.—Central Trust Co. 
Bodwell Water Power Co., 181 Fed. 
735 (aw of Maine); Bankers’ Trust 
Co. v. T. A. Gillespie Co., 181 Fed. 
448, 104 CCA 196 (law of North Caro- 
lina); Courtney v. Insurance Co. of 
North America, 49 Fed. 309, 1 CCA 
249; In re Cook, 6 F. Cas. No. 3,151, 
3 Biss. 116. 

Ark.—White v. Chaffin, 32 Ark. 59. 

Cal.—Pacific Mut. L. Ins. Co. v. 
Fisher, 106 Cal, 224, 39 P 758; Davies- 
Henderson Lumber Co. v. Gottschalk, 
Sl Cali 641-5" 22-* P8605 Barber. v. 
Reynolds, 44 Cal. 519. 

Colo.—Chicago State Bank v. Plum- 
mer, 54 Colo. 144, 129 P 819. 


Ida.—Mine, etc., Supply’ Co. v. 
Idaho Cons. Mines Co., 20 Ida. 300, 
Ab Sa SO. 


Ind.—Ward v: Yarnelle, 173 Ind. 
535, 91 NE 7; Mark yv. Murphy, 76 
Ind. 534; Northwestern Loan, etc., 
Assoc. v. McPherson, 23 Ind. A. 250, 
54 NE 1380. 

Iowa. — Lovell-Scholfield Lumber 
Co. vy. Carter, 198 Iowa 238, 199 NW 
405. 

kKy.—Finck, etc., Lumber Co. v. 
Mehler, 102 Ky. 111, 43 SW 403, 766, 
19 KyL 1146. 

Minn.—Cogel vy. Mickow, 11 Minn. 
475. 

Mo.—Douglas v. St. Louis Zinc Co., 
56 Mo, 388; Allen v. Sales, 56 Mo. 28; 
Viti v. Dixon, 12 Mo. 479. 

N. C.—McNeal’ Pipe, etc., Co. v. 
Howland, 111 N. C. 615, 16 SE 857, 20 
LRA 7438; Lookout Lumber Co. vy. 
Mansion Hotel, etc. Co. 109 N. CG. 
658, 14 SE 35; Burr v. Maultsby, 99 
N. C. 268, 6 SE 108, 6 AmSR 517. 

Oh.—Williams v. Miller, 2 Oh. Dec, 
(Reprint) 119, 1 WestLMonth 409; 
Geer v. Tuggle, 22 OhNPNS 129. 

Okl.—Kleindorfer v. Dascomb-Dan- 
ijiels Lumber Co., 102 Okl. 60, 226 P 
354. 

Or.—Johnson vy. Tucker, 85 Or. 646, 
167 P 787; Henry v. Hand, 36 Or, 492, 
59, P3380: 

Tex.—Keating Implement Co. v. 
Marshall Electric Light, etce., Co., 74 
Tex. 605, 12 SW 489; Trammell v. 
Mount, 68 Tex. 210, 4 SW 377, 2 
AmSR 479; Moore v. Carey Bros. Oil 
Co., (Commn. A.) 272 SW 440; McCal- 
len v. Mogul Producing, ete., Co., 
(Civ. A.) 257 SW 918; Mogul Produc- 
ing, etc., Co. v. Southern Engine, etc., 
Co., (Civ. A.) 244 SW 212; Collinsville 
Mfg. Co. v. Street, (Civ. A.) 196 SW 
284. 

Utah.—Sanford vy. Kunkel, 30 Utah 
379, 85 P 363, 1012; Fields v. Daisy 
Gold Min. Co., 25 Utah 76, 69 P 528; 
Culmer vy. Caine, 22 Utah 216, 61 P 
1008. i 

Wash.—Nason Vv. Northwestern 
Milling, ete., Co., 17 Wash. 142, 49 
P 235. ; 

{a] Statutory change of rule.— 
“Under the code of 1852 (2 R. S. 1852, 
p. 182), there was no provision that 
the lien should relate back, and it 
was held to attach when the notice 
was filed. ... The mechanics’ lien 
law was amended in 1867 (Acts 1867, 
p. 97, 3 Davis’s Supp. 1870, p. 336, 
§ 650), to protect the laborers and 
materialmen, by the embodiment in 


v.| the statute of: the 
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Ac- 


Likewise, the 


ties. 
or repair work 


Ward v. Yarnelle, 173 Ind. 535, 548, 
91 NH 7 [dist Waldo v. Walters, 17 
Ind. 534, and Green v. Green, 16 Ind. 
253, 79 AmD 428, on the ground that 
they were decided: under 2 Rev. St. 
GSS 2) enperiseas 

41. Manchester v. Popkin, 237 
Mass 434, 130 NE 62; See v. Kolodny, 
227 Mass. 446, 116 NE 888; Lays v. 
Hurley, 215 Mass. 582, 103 NE 52; 
Devine v. Clark, 198 Mass. 56, 84 NE 
309; Wiley v. Connelly, 179 Mass. 
360, 60 NE 784; State v. Anderson, 
159 Minn. 245, 199 NW 6 (the lan- 
guage to the contrary employed in 
Meyer v. Berlandi, 39 Minn. 438, 40 
NW _513, 12 AmSR 663, 1 URA T7717 
and Rugg v. Hoover, 28 Minn. 404, 10 
NW 473, and criticized in Bardwell 
v. Mann, 46 Minn. 285, 48 NW 1120, 
can no longer be regarded as the law 
of the state); Sickler v. Spencer, 17 
Ba C4, 19s Wiestlib: 561. 

§ stad of filing claim see supra 
OL. 

42. Lays v. Hurley, 215 Mass. 582, 
103 NE 52; Devine v. Clark, 198 Mass. 
56, 84 NE 309; Wiley v. Connelly, 179 
Mass. 360, 60 NE 784; Sickler v. 
Spencer, 17 B. C. 41, 19 WestLR 557. 

43. Oglethorpe Sav., etc., Co. v. 
Morgan, 149 Ga. 787, 102 SE 528; Lou- 
don v. Blandford, 56 Ga. 150; Gordon 
v. Torrey, 15 N, J. Eq. 112, 82 AmD 
273; Hawkins v. Boyden, 25 R. I. 181, 
55 A 324. 

44. Sickler Vv. Spencer, 17 B.C, 41, 
19 WestLR 557. 

45. Commencement of action or 
proceeding as continuing lien see 


infra § 336. 
46. Bond Lumber Co. v. Masland, 
45 Fla. 188, 34 S 254; McRae v. 


Planta, 83 B. C. 395, [1924] 2 DomLR 
408, [1924] 2 WestWkly 323; Kievell 
v. Murray, 2 Man: 209; McVean v. 
Tiffin, 13 Ont. A. 1; Wanty v. Robins, 
15 Ont. 474; Reinhart v. Shutt, 15 
Ont. 325; Hynes v. Smith, 27 Grant 
Ch. (Ont.) 150. 

47. Bond Lumber Co. v. Masland, 
45 Fla, 188, 34 S 254. 

48. North Bay Shore Land Co. vy. 
Perry, 86 Fla. 322, 98 S 139; McRae 
v. Planta, 33 B. C. 395, [1924] 2 Dom 
LR 418, [1924] 2 WestWkly 323; Mer- 
rick v. Campbell, 24 Man. 446, 17 
DomLR 415, 27 WestLR 836, 6 West 
Wkly 722. 

49, People’s Bank v. Arbuckle, 82 
Fla. 479, 90 S 458. 

[a] As against an assignee of the 
contractor (1) the assignee being also 
a subcontractor, the lien of another 
subcontractor relates back to the 
commencement of his work. Ottawa 
Steel Castings Co. v. Dominion Sup- 
ply Co., 5 OntWR i161, 25 CanLTOcc 
Notes 58. (2) Priority between sub- 
contractors, ete., and assignee of con- 
tractor see infra § 399. 

50. Palm Beach Bank, etc., Co. v. 
Lainhart, 84 Fla. 662, 95 S 122; Peo- 
ple’s Bank v. Arbuckle, 82 Fla. 479, 90 
S 458; Kansas Mortg. Co. v. Weyer- 
haeuser, 48 Kan. 335, 29 P 153; Henry, 
ete., Co. v. Fisherdick, 37 Nebr. 207, 
55 NW 643; Home Sav., etc., Assoc. 
v. Burton, 20 Wash. 688, 56 P 940. 

Applications of rute see infra §§ 


rule of relation.’ } 328, 
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is in progress is deemed to be a purchaser or 
creditor with notice.*® 
relate back to a date earlier than that contemplated 
by the statutes of the particular jurisdiction.®° 
In some jurisdictions the statutes do not expressly 
fix the time when the len accrues or commences,°* 
and in such jurisdictions the rules obtaining are 
arrived at by construction.>? 
other provisions of the mechanics’ lien statutes,°? 
those bearing on the date when the len attaches 
or commences have been changed from time to time 
in certain jurisdictions®** so that early decisions 
in such jurisdictions are no longer binding authori- 


The len does not, of course, 


As in the ease of 


[§ 328] b. On Making or Recording of Contract. 
Under the statutes of some,®> but not other or 


329. 
51. Oglethorpe Sav., ete. Co. v. 
Morgan, 149 Ga. 787, 102 SE 528. 
52. Oglethorpe Sav., etc., Co. v. 
Morgan, supra. 


53. See supra § 9; and passim §§ 
31-477. 
54. See statutory provisions; and 


infra §§ 328-335. 


55. Iil—Pittsburgh Plate Glass 
Co. v. Kransz, 291 Tll. 84, 1256 NE 
730; Boyer v. Keller, 258 Ill. 106, 


101 NE 2387, AnnCas1916B 628; Inter- 
State Bldg., etc., Assoc. v. Ayers, 177 
Ill. 9,.52 NE 342 [aff 71 Ill. A. 529]; 
Springer v. Kroeschell, 161 Ill. 358, 43 
NE 1084 [aff 59 Ill. A. 434]; Dawson 
v. Black, 148 Ill. 484, 36 NE 413; 
Franklin Sav. Bank y. Taylor, 131 
Ill. 376, 23 NE 397; Paddock v. Stout, 
P20 Tl 5 ttS 13 NE 182 4Clarkany: 
Moore, 64 Ill. 273; Bowers v. Jarrell, 
210 Ill. A. 256; Hughes v. McCasland, 
122 Ill. A. 365; Freeman v. Arnold, 39 
Tll. A. 216. 

Me.—Morse v. Dole, 73 Me. 351. 

Mass.—Shaughnessy v. Isenberg, 
213 Mass. 159, 99 NE 975; Savoy v. 
Dudley, 168 Mass. 538, 47 NE 424; 
Batchelder vy. Hutchinson, 161 Mass. 
462, 37 NE 452; Carew v. Stubbs, 155 
Mass. 549, 30 NE 219; Batchelder v. 
Rand, 117 Mass. 176; Dunklee v. 
Crane, 103 Mass. 470. See Manches- 
ter v. Popkin, 237 Mass. 434, 130 NE 
62 (the right of the petitioner to the 
lien came into existence when he be- 
gan the performance of his agree- 
ment, the lien was created as soon as 
labor or material, or both, was per- 
formed or furnished on real estate, 
and the lien which thus sprang into 


existence was coextensive in time 
with the contract). 
Miss.—McLaughlin v. Green, 48 


Miss. 175; Bell v. Cooper, 26 Miss. 
650, 27 Miss. 57. See Ivey v. White, 
50 Miss. 142 (either from the date of 
the contract or the commencement 
of the work on the ground toward 
the erection of the building). 

Tex.—Moore v. Carey Bros. Oil €o., 
(Commn. A.) 272 SW 440. See Mc- 
Callen v. Mogul Producing, etc., Co., 
(Civ. A.) 257 SW 918, 922 (“A con- 
tractor’s and materialman’s lien when 
properly fixed, and as against the 
immediate parties to or those having 
prior notice of the contract out of 
which it grows, relates back ts the 
inception of that contract and the 
time when the first material was fur- 
nished thereunder’). Compare Jehn- 
son v. Griffiths, (Civ. A.) 135 SW 
683, 686 (‘“‘when the steps prescribed 
by the statute are followed the lien 
attaches’’). 

“A mechanic’s lien relates back to 
the time of the contract.” Shaugh- 
nessy v. Isenberg, 213 Mass. 159, 161, 
99 NE 975. \ 

“When a contract exists, the lien 
for all work done under it relates 
back to the time when the contract 
first became binding.’ Batchelder vy. 


Hutchinson, 161 Mass. 462, 466, 37 
NE 452. , 
{a] An original contractor’s lien 


attaches from the date of the con- 
tract. Gause v. Venango Constr. Co., 
188 Ill. A. 130. 
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all,5° jurisdictions the lien attaches at, or relates back 
to, the time when the contract was made. 
the former statutes of a few jurisdictions the len 
attached at the time when the contract for the 


improvement was recorded.°* 


[b] ‘The lien of a subsequent con- 
tractor (1) may, under some circum- 
stances, attach as of the date when 
the original contract for the construc- 
tion of the building was made. Ori- 
ental Hotel Co. v. Griffiths, 88 Tex. 
574, 33 SW 652, 58 AmSR 790, 30 LRA 
765 (where the original contract pro- 
vided for the completion of the entire 
pbuilding according to certain plans 
and specifications, and also provided 
for a fund with which to pay for all 
the improvements according to the 
plans and specifications). (2) But 
this is not necessarily true under all 
eircumstances. Quinn v. Dickinson, 
(Tex. Civ. A.) 146 SW 993 [dist Ori- 
ental Hotel Co. v. Griffiths, supra]. 

{c] Lien of subcontractor.—(1) 
Some courts hold that the lien of a 
subcontractor exists from the date of 
the original contract. Pittsburgh 
Plate Glass Co. v. Kransz, 291 Ill. 84, 
125 NE 730. (2) Other courts hold 
that the lien of each claimant relates 
back to the day when each contract 
for labor and materials was made, 
notwithstanding the work was com- 
menced at a later date. Central Trust 
Co. v. Bodwell Water Power Co., 181 
Fed. 735 (deciding the case accord- 
ing to the law of Maine, and apply- 
ing the rule by holding that the lien 
of a subcontractor relates back to 
the date when the subcontract was 
executed). See Allis-Chalmers Co. v. 
Central Trust Co., 190 Fed. 700, 111 
CCA 428, 39 LRANS 84 (discussing 
the rule obtaining in Maine, doubting 
whether it is applicable where claim- 
ants have only subcontracts and 
must stand on the statutory provi- 
sion which gives a lien for labor and 
materials furnished by consent of 
the owner, and holding that in any 
_ event a recorded mortgage, which is 
a valid security for a debt existing 
before the date of the earliest sub- 
contract, has priority over the liens 
of claimants who entered into their 


subcontracts with notice of the 
mortgage). 
{d] ‘Sien of mechanic or material- 


man.—(1) “The lien given by the 
statute to a mechanic or material- 
man for work done or material fur- 
nished in the erection or repair of a 
building will attach from the date 
of the contract.” Boyer v. Keller, 
258 Ill. 106, 115, 101 NE 237, AnnCas 
1916B 628. (2) “A mechanie’s or 
materialman’s lien when fixed by the 
filing of a bill of particulars relates 
back to the date of the contract.” 
Moore vy. Carey Bros. Oil Co., (Tex. 
Commn. A.) 272 SW 440, 442. (3) A 
materialman’s lien for pumps sold, 
when properly fixed by filing, relates 
back to the time when the pumps 
were sold. Mogul Producing, etc., 
Co. vy. Southern Engine, ete. Co., 
(Tex. Civ. A.) 244 SW 212. 

{e] The lien of an employee of a 
contractor (1) is fixed from the date 
when he contracted to work on the 

uilding. Savoy v. Dudley, 168 Mass. 
¥38, 539, 540, 47 NE 424. (2) “If the 
employee was a journeyman, hired 
only to work wherever his employer 
might put him, and the employer 
was building several houses at the 
same time, his agreement would not 
become a contract to work uvon any 
particular building that would be ef- 
fectual to give him a lien upon it 
until he was set to work on that 
building.” Savoy v. Dudley, supra. 
(3) “If there is no change in the ar- 
rangement, either expressly or by im- 
plication, and he continues to labor 
on the house except as from time to 
time he is temporarily set to work 
by his employer on another job, it 
being understood by both parties 
that he is under an arrangement 


1Brick: @o.; 


MECHANICS’ LIENS 


Under 


r§§ 328-329 


[§ 329] c. On Commencement of Building or Im- 
provement—(1) In General. 
dictions, the lien relates back to, and attaches as 
of the date of, the commencement of the building 


In a number of juris- 


or improvement,®® regardless of the time when the 


which includes labor for that house, 
and which has been applied to that 
house by an actual performance of 
labor upon it, his labor on the build- 
ing is all performed under one con- 
tract, and a certificate for a lien, 
seasonably filed after he ceases to 
work upon it, will cover his labor 
from the beginning.” Savoy v. Dud- 
ley, supra. (4) “If, however, his 
relations to the building under his 
contract are terminated, and he 
afterwards goes back to work upon 
it under a new contract, his lien for 
his later work must be founded on 
his new contract, and his rights as 
against the mortgagee will be de- 
termined by the date of the new con- 
tract.” Savoy v. Dudley, supra. 

{f] Under a former statute (1) of 
Illinois the lien attached not from 
the date of the contract (Williams v. 
Chapman, 17 Ill. 423, 65 AmD 669; 
Gaty v. Casey, 15 Ill. 189; McLagan 
v. Brown, 11 Ill. 519); (2) but from 
the completion of the work (see in- 
fra § 334). (3) Under an early stat- 
ute of Kansas the lien attached from 
the time of the making of the con- 
tract. Mitchell v. Penfield, 8 Kan. 
186. (4) But under a subsequent 
statute it attaches at the time of the 
commencement of the building or 
improvement. See infra § 329. 

56. Boise-Payette Lumber Co. v. 
Halloran-Judge Trust Co., 281 Fed. 
818 (Idaho statute); Green v. Sax- 
ton, 196 Iowa 1086, 196 NW 27; 
Smith Co. v. Sissiboo Pulp, ete., Co., 
Ltd., 36 N. S. 348. 

57. Homans v. Coombe, 12 F, Cas. 
No. 6,654, 3 Cranch C. C. 365 (under 
Mad. Acts: [1791} \e) 45: § 10): 

‘ hapa rule in Maryland see infra 

58. U. S.—Meyer v. Delaware R. 
Constr; .Co:;; 100 U.S. 4575) 25) Lae ed. 
593; Davis v. Alvord, 94 U.S. 545, 24 
L. ed. 283; Davis v. Bilsland, 18 Wall. 
659, 21 L. ed. 969; Colonial Trust Co. 
v. Vale-Oregon Irr. Co., 265 Fed. 393 
(under Oregon statute); New Hamop- 
shire Sav. Bank v. Varner, 216 Fed. 
721, 132 CCA 631 [aff 240 U. S. 617, 
86 SCt 409, 60 L. ed. 828] (under 
Kansas statute); George M. Newhall 
Engineering Co. v. Egolf, 185 Fed, 
ASL, -107. CCA. 581 [aff «sub, nom: 
Pusey v. Pennsylvania Paper Mills, 
173 Fed. 634] (under Pennsylvania 
statute); In re Cook, 6 F. Cas. No. 
3,151, 3 Biss. 116; In 're Dey, 7 F. Cas. 
No. 3,871, 9 Blatchf. 285; In re Hoyt, 
12 F. Cas. No. 6,805, 3 Biss. 436 (un- 
der Wisconsin statute); Sabin v. 
Connor, 21 F, Cas, No. 12,197; Taylor 
v. Burlington, etc., R. Co., 23 F. Cas. 
No. 13,7838, 4 Dill. 570. 


Ala.—Lavergne v. Evans Bros. 
Constr, Co., 166 Ala. 289, 52 S 318; 
Welch v. Porter, 63 Ala, 225. 

Ark.—Ferguson Lumber Co, vy. 


Seriber, 162 'Ark. 349, 258 SW 3538; 
Apperson v. Farrell, 56 Ark. 640, 20 
SW 614 (reciting change in the 
statutes). 

Cal.—Simons .Brick Co. vy. Hetzel, 
CA.) 236 P Sov: 

Kan.—Keystone Iron Works Co. v. 
Douglass Sugar Co., 55 Kan. 195, 
407 P- 2735 (Wlints sete, weiter, Cole ve 
Douglass Sugar Co., 54 Kan. 455, 38 
P 566; Kansas Mortg. Co. v. Weyer- 
haeuser, 48 Kan. 335, 29 P 153; War- 
den v. Sabine, 36 Kan. 165, 12 P 520; 
National Mortg., ete., Co. v. Hutch- 
wise Mfg. Co., 6 Kan. A. 673, 50 P 

Md.—Beehler vy. Ijams, 72 Md. 198, 
19 A 646; Rosenthal v. Maryland 
: 61 Md. 590; Robinson y. 
Baltimore City Cons. Real Hst., ete., 
Co., 55 Md. 105; Leib v. Stribling, 51 
Md. 285, Kelly v. Rosenstock, 45 Ma, 
389; Jean, v. Wilson, 38 Md. 288; 


Brooks v. Lester, 36. Md. 65; Wells v. 
Canton Co., 3 Md. 234; Jones v. Han- 
eock, 1. Md, Ch. 187. : 
Mich.—Kay v. Towsley, 113 Mich. 
281, 71 NW 490. ‘ 
Mo.—Schulenburg v. Hayden, 146 
Mo. 583, 48 SW 472; Reilly v. Hud- 
son, 62 Mo. 383; Douglas v. St. Louis 
Zine Co., 56 Mo. 388; Allen v. Sales, 
56 Mo. 28; Holland v. Cunliff, 96 Mo. 
A. 67, 69 SW 737; Steininger v. Rae- 
man, 28 Mo. A. 594; Hydraulic Press 
Brick Co. vy. Bormans, 19 Mo. A. 664. 
See Langdon v. Kleeman, 278 Mo. 
236, 211 SW 877, 878; Riverside Lum- 
ber Co. v. Schafer, 251 Mo. 539, 548, 
158 SW 340 (both cases hold that “a 
mechanic's lien dates from the com- 
mencement of the work on _ the 


building, or the furnishing of the 
materials therefor’’). 

Mont.—Murray v. Swanson, 18 
Mont. 533, 46 P 441; Merrigan v. 


oe a 9 Mont. 113, 22 P 454, 5 LRA 


N. J.—Erdman v. Moore, 58 N. J. 
L. 445, 33 A 958; Gordon v. Torrey, 
15,-N..J. Eq. .112, 82 AmD 273. 

N. D.—Haxtun Steam Heater Co. 
v. Gordon, 2 N. D. 246, 50 NW 708, 
33 AmSR 776. 

Or.—Henry v. Hand, 36 Or. 492, 59 
P 330; Kendall v. McFarland, 4 Or. 
292; Ritchey v. Risley, 3 Or. 184; 
Willamette Falls Transp., etc., Co. 
v. Riley, 1 Or. 183. See Johnson v. 
Tucker, 85 Or. 646, 649, 167 P 787 
(‘Although a mechanie’s lien takes 
its origin with the furnishing of la- 
bor or materials it is not perfected 
until the notice or claim of lien is 
filed, whereupon it relates back to 
the beginning when the work com- 
menced or the materials were fur- 
nished’’), 

Pa.—Atkinson v. Shoemaker, 151 
Pa. 153, 25 A 59; Parrish’s App., 83 
Pa. (lilly Hahnis, App., 39) Pa..409; 
Pennock v. Hoover, 5 Rawle 291; 
Hastings v. Thompson, 47 Pa. Super. 
424; Harner y. Thomas, 10 Pa.. Dist. 
487; Wrigley v. Mahaffey, 5 Pa. Dist. 
389; Matter of Denkel, 1 Pearson 
213; Browne v. Smith, 2 Browne 229 
note; Reilly v. Elliott, 1 Del. Co. 77; 
Cattanach vy. Ingersoll, 1 Phila. 285. 

Rok. —-Bassett yy. os Warts: 017 ) Ru ke 
245) 21; Ay352. 

Va.—Merchants, ete., Sav. Bank y. 
Dashiell, 25 Gratt. (66 Va.) 616. 

Wis.—Fitzgerald v. Walsh, 107 
Wis. 92, 82 NW 717, 81 AmSR 824; 
Mathwig v,. Mann, 96 Wis. 213, 71 
NW 105, 65 AmSR 47; Lampson v. 
Bowen, 41 Wis. 484; Rees v. Luding- 
ton, 13 Wis. 276, 80 AmD 741. 

“By statute the right to a lien 
relates back to the commencement of 
the building or improvement.” Fer- 
guson Lumber Co. vy. Scriber, 162 
Ark, 349, 353, 258 SW 353. 

“The lien of the mechanic or con- 
tractor has relation back to the com- 
mencement of the building, struc- 
ture, or other improvement.” Co- 
lonial Trust Co. v. Vale-Oregon Irr. 
Co., 265 Fed. 398, 395 (under Oregon 
statute). 

[a] Statute construed. — (1) 
“Clearly, what is meant by ‘the com- 
mencement of such construction’ is 
the commencement of the construc- 
tion of the building itself, and not 
the commencement of different jobs 
of work thereon, where the work is 
performed, dividedly, at. different 
times, by different employees or con- 
tractors.” Bassett v. Swarts, 17 R. 
I. 215,217, 21 A 352, (2) The clear 
intendment of the statute “is that 
the lien shall attach at the time of 
the commencement of the structure 
or when the materials were com- 
menced to be furnished or placed 
upon or adjacent to the land. But it 


: LK 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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particular work or material on account of which the 
lien is claimed was actually done or furnished.*® 
This rule does not obtain in some jurisdictions,®° 
notably those in which the lien of a laborer, ma- 
terialman, or subcontractor dates from the time he 
commenced work or to furnish materials;%! 
even where it does obtain it does not apply where 
a building or improvement is commenced under one 
contract, and work or materials are subsequently 
contracted to be furnished and are furnished under 
a separate and independent contract not embraced 
or provided for in the original agreement.®2 


[§ 330] (2) What Constitutes. 


ment of the building or improvement within the 
meaning of the Lien Law is the visible commence- 
ment of actual operations on the ground for the 
erection of the building;®* the doing of some work 
or labor on the ground,** such as beginning to 
excavate for the foundation® or the cellar,®* wall- 
ing the cellar,®? or work of a like description, which 
every one can readily see and recognize as the com- 
“mencement of a building,®* and which is done with 
the intention and purpose then formed to continue 
the work until the completion of the building.®® 


remains inchoate and defeasible un- 
til the claim therefor is filed in the 
manner provided, at which time it 
becomes effective and relates back to 
the commencement of the structure.” 
Oe es v. Hand, 36 Or, 492, 498, 59 P 


{[b] There is no distinction be- 
tween claims for labor and for ma- 
terials with respect to the time when 
the lien attaches. Rosenthal  v. 
Maryland Brick Co., 61 Md. 590. 

{[c] A change of ownership (1) in 
the land after work begins will not 
affect the time the lien attaches. 
Pennock v. Hoover, 5 Rawle (Pa.) 
291. (2) Change of ownership gen- 
erally see infra § 448. 

[ad] In California (1) the rule 
istated in the text obtains to its full 
extent under the present statute. 
Simons Brick Co. v. Hetzel, (A.) 
236 P 3857. (2) Formerly it applied 
where there was a valid contract. 
McClain v. Hutton, 131 Cal. 132, 61 P 
273, 68 P 182, 622. (3) But where 
the contract between the owner and 
contractor was invalid by reason 
of a failure to comply with statutory 
requirements, such as those pertain- 
ing to recording the contract, the lien 
of a person other than the contractor 
dated only from the time he began to 
Jabor uvon or to furnish material for 
the building. See infra § 333. (4) 
The reason for the distinction was 
done away with by the repeal of the 
statutory provisions rendering the 
contract invalid under certain cir- 
cumstances. Simons Brick Co. v. 
Hetzel, supra. 


fe] In Minnesota (1) this rule ob- 
tained at one time. Miller v. Stod- 
dard, 54 Minn. 486, 56 NW 131; 


Wentworth vy. Tubbs, 53 Minn. 388, 
55 NW 548; Gardner’ v. Leck, 52 
Minn. 522, 54 NW 746; Glass v. Free- 
burg, 50 Minn. 386, 52 NW 900, 16 
LRA 335; Milner v. Norris, 13 Minn. 
455; Cogel v. Mickow, 11 Minn. 475; 
Knox vy. Starks, 4 Minn. 20; Farmers’ 
Bank v. Winslow, 3 Minn. 86, 74 AmD 
740. (2) But the statute was subse- 
quently amended so as to make the 
lien date from the time claimant 
commenced to perform the labor or 
furnish the materials for which a 
lien is claimed. See infra § 333. 

59. In re Hoyt, 12 F. Cas. No. 
6,805, 3 Biss. 486 (under Wisconsin 


statute); Keystone Iron Works Co. 
v. Douglass Sugar Co., 55 Kan. 195, 
40 P 273; Flint, etc., Mfg. Co. v. 


Douglass Sugar Co., 54 Kan. 455, 38 
P. 566; Kay v. Towsley, 113 Mich. 


281, 71 NW 490. prior ‘to actual 


Furnishing 
Nel ee of Pullding. —Under 


Code § 630, a lien for material, not 


MECHANICS’ LIENS 


erection,”° 
and 


ing.7¢ 


The commence- 


statutes. 


Plans.*? 


fixtures or machinery, furnished for 
and used in the erection of a build- 
ing dates from the actual commence- 
ment of the building, and not from 
the time the material is furnished 
and placed on the lot on which the 
building is subsequently erected. 
Kansas Mortg. Co. v. Weyerhaeuser, 
48 Kan. 335, 29 P 153. 

60. Palm Beach Bank, etc., Co. v. 
Lainhart, 84 Fla. 662, 670, 95 S 122; 
People’s Bank v. Arbuckle, 82 Fla. 
479 "90 3S" 458; Menrys yete.. Co, ov. 
Fisherdick, 37 Nebr. 207, 55 NW 643; 
Home Sav., ete., Assoc. vy. Burton, 20 
Wash. 688, 56 P 940. 

“There is no blanket lien provided 
for by the statute (Rev. Gen. St. 
1920, § 3495 et seq.) for the benefit 
of all materialmen and laborers who 
may furnish material or perform la- 
bor upon a building which attaches 
upon the property from the moment 
the first step is taken toward the 
construction of the contemplated im- 
provement. The liens are acquired 
individually and separately by each 


materialman and _ laborer.” Palm 
Beach Bank, etc., Co. v. Lainhart, 
supra. 

61. See infra § 333. 


62. Welch v. Porter, 63 Ala. 225; 
Fleharty v. National Loan, etc., Co., 
89 Okl, 292, 215 P 744. 

63. Kansas Mortg. Co, v. Weyer- 
haeuser, 48 Kan. 335, 29 P 153; Mu- 
tual Ben. L. Ins. Co. v. Rowand, 26 
N. J. Eq. 389; Citizens’ Bank vy. 
Lesko, 277 Pa. 174, 120 A 808; Pen- 
nock vy. Hoover, 5 Rawle (Pa.) 291; 
Hagenman y. Fink, 19 Pa. Co. 660 

64. Kelly v. Rosenstock, 
389; Brooks v. Lester, 36 Md. 
er v. Hoover, 5 Rawle (Pa.) 

1. 

65. Kansas Mortg. Co. v. Weyer- 
haeuser, 48 Kan. 335, 29 P 153; Na- 
tional Mortg., ete., Co. v. Hutchin- 
son Mfg. Co., 6 Kan. A. 673, 50 P 
100; Brooks v. Lester, 36 Md., 65; 
Mutual Ben. L. Ins. Co. v. Rowand, 
26 N. J. Eq. 389; Parrish’s App., 83 
Pa. 111; Pennock v. Hoover, 5 Rawle 
(Pa.) 291; Hagenman vy. Fink, Up aety 
Co. 660. 

{a] Progress of excavation.—The 
excavation for the foundation, when 
so far progressed with as to make it 
apparent on the ground that the 
building is to be erected, is the 
“commencement of the building” 
within the meaning of the Mechanics’ 
Lien Law. Jacobus v. Mutuai Ben. 
L. Ins. Co., 27 N. J. Eq. 604. 

[b] Although the foundation was 
built by the owner before the con- 
tract for the construction of the 
building itself was entered into, yet 
the beginning of work on the founda- 
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On the other hand, work which, although it may 
improve the property, is merely preparatory to 
building operations at some future time, and does 
not of itself tend to contribute directly to the 
such as clearing," 
up,’? or fencing’* the property, or tearing down 
a brick wall lett standing after a fire,’®> does not 
constitute a commencement for the purpose of fix- 
ing the time to which the lien relates, especially 
when done without any present intention of build- 
Also staking out the plan of the building’? 
or the line of foundations,’* preparing material 
by marking it ready to be worked up into window 
frames,’® or placing lumber®® or other materials** 
on the premises does not constitute a commencement 
of the building within the meaning of the lien 


leveling,” filling 


[§ 331] (3) Interruption of Work or Change of 
A temporary cessation of work, where 
the design of building is not abandoned and work 
is subsequentiy resumed and prosecuted without 
any substantial change in the design, will not pre- 
vent the relation back of liens to the 
the original commencement.*? 


time of 


However, the work 
tion was held to be the ‘‘ccommence- 
ment of the building’ within the 
meaning of the Lien Law. National 
Mortg., etc., Co. v. Hutchinson Mfg. 
Co., 6 Kan. A, 673, 50°P 100. 

66. Nixon vy. Cydon Lodge No. 5 
K. P., 56 Kan, 298, 43 P 236; Kansas 
Mortg. Co. v. Weyerhaeuser, 48 Kan. 
335, 29 P 153; Thomas v. Mowers, 27 
Kan. 265; James v. Van Horn, 39 
Nig cde. 3555 Rennocksny. Hoover, 5 
Rawle (Pa.) 591. 

67. Pennock v. Hoover, supra. 

683. Kelly v. Rosenstock, 45 Md. 
389; Brooks v. Lester, 36 Ma. 65. 

69. Kelly v. Rosenstock, 45 Md. 
389; Jean v. Wilson, 38 Md. 288. 

[a] The commencement must be 
in good faith ‘‘and not a mere pre- 
tense at commencement to defeat 
prior liens upon the property.” New 
Hampshire Sav. Bank vy. Varner, 216 
Fed. 721, 727, 182 CCA 681 [aff 240 
U. S. 617, 36 SCt 409, 60 L. ed. 828] 
(decided under Kansas statute). 

70. See infra text and notes 71-75. 

71. New Hampshire Sav. Bank v, 
Varner, 216 Fed. 721, 132 CCA 631 
[aff 240 U. S. 617, 36 SCt 409, 60 L. 
ed. 828] (decided under the law of 
Kansas); Central Trust Co. v. Cam- 
eron Iron, etc., Co., 47 Fed. 136. 


RAE a Kelly v. Rosenstock,. 45 Md. 
73. Kiene v. Hodge, 90 Iowa 212, 


57 NW. 717. 

74. Middletown Sav. Bank v. Fel- 
lowes, 42 Conn. 36. 

75. George M, Newhall Engineer- 
ing Co. v. Egolf, 185 Fed.. 481, 107 
CCA 581 [aff sub nom. Pusey v. 
Pennsylvania Paper Mills, 173 Fed. 


634] (decided under Pennsylvania 
statute). 
76. Kiene v. Hodge, 90 Iowa 212, 


Po 717; Jean v. Wilson, 38 Md. 
88. 


77. Hagenman y. Fink, 19 Pa, Co. 
ee Kelly v. Rosenstock, 45 Md. 
ae. Taylor v. La Bar, 25 N. J. Eq. 
220. Middletown Sav. Bank v. Fel- 


lowes, 42 Conn. 36. 

81. Kansas Mortg. Co. v. Weyer- 
haeuser, 48 Kan. 335, 29 P 153. 

‘82. Delay in completion as affect- 
ing time for filing claim see supra 


§ 234, 
Sat" Manhattan’ Li. inser Cou. ev. 
Paulison, 28 N. J. Eq. 304; Gordon 


ve, Torrey, 15, Ni«J. 
273; Bradley v. Donovan-Pattison 
Realty Co., 84 Wash. 654, 658, 147 P 
421 [cit Cyc]; Hutchins vy. Bautch, 
123 Wis. 394, 101 NW 671, 107 AmSR 
1014, And see Van Wart v. Rees, 112 
Me. 404, 92 A 328 (dictum). 


Eq. 112, 82 AmD 
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of construction must be earried on with such dili- 
gence as to stow that the original intention to 
build has not been abandoned ;8* where the project 
is abandoned and work is afterward resumed under 
a new contract between different parties, a me- 
chanic’s lien cannot relate back to the time when 
the building was originally commenced,*® but re- 
lates back only to the time of the recommence- 
ment.8* Some courts hold that, when the plan 
of the building is changed and greatly enlarged 
while it is in the course of erection, the lens 
of mechanics and materialmen subsequent to such 
change relate only to the commencement of the 
alteration on the ground;** other courts hold that 
alterations in the original plans and specifications 
for the building cannot be effectual to deprive a 
person who furnishes the labor and material for 
such alterations of the benefits of his lien dating 
from the commencement of the building,®* provided 
such alterations do not change the design and, pur- 
pose of the building so that the whole when finished 
is substantially a different building from the one 


[a] Unsuitable season.—The in- 
terruption of the construction of a 
building on account of the season of 
the year, although it is for several 
months, will not prevent a mechanic’s 
lien from attaching from the com- 
mencement of the building, where the 
construction .is resumed _ without 
change of design and there is no evi- 
dence of an abandonment of the in- 
tention to prosecute the work. Man- 
hattan L. Ins. Co. v. Paulison, 28 N. 
J. Eq. 304. And see Van Wart v. 
Rees, 112 Me. 404, 92 A 328 (so stat- 
ing, but dealing with a question, not 
of the time the lien attached, but 
whether there was any lien for ma- 
_ terials furnished prior to the sus- 
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transaction.” 


Willard v. 
SHOT OG Eyal 
91. 


596, 
ford, 56 Ga. 150. 


Des Moines 


MECHANICS’ LIENS 


v. Richardson, 189 Mass. 538, 55, 75 


As between parties.—‘“The in- 
stant the labor or material 
nished, that instant the lien is cre- 
ated betwixt the two parties to the 
Williams v. Hotel Mel- 
rose, 110 S. C. 1, 30, 96 SE 407 [quot 
Finch, 123 S. 


Ga.—Guaranty Inv., 
vy. Athens Engineering Co., 
110 SE 873; Loudon v. Bland- 


i ename ee ES SN Casualty Co. v. 

ity 

Union, 184 Iowa 246, 167 NW 695. 
Me.—Witham v. Wing, 108 Me. 364, 
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first commenced.®? 5 

[§ 332] d. On Performance of Labor or Furnish- 
ing of Material—(1) In General. It is sometimes 
stated generally that the lien is created and at- 
taches when the labor is performed® or materials 
are furnished,®! and, conversely, that the lien is 
not created until the labor is performed®* or the 
material furnished;®* but in other cases in the 
same jurisdictions the time when the lien attaches, 
or to which it relates back, is fixed more pre- 
cisely,°* and, as has been stated, the lien is some- 
times held to relate back to the commencement of 
the building or improvement regardless of the time 
when the particular labor or material for which the 
lien is claimed was actually performed or fur- 
nished.?° 

[§ 333] (2) Commencement. In a considerable 
number of jurisdictions a mechanic’s len takes 
effect as of the date when claimant first began 
to perform the work or furnish the materials on 
account of which he claims a lien,®® at least as 


sold to the owner as an entire trans- 
action, there being no building in 
course of erection, commences when 
the materials are furnished. Keller 
v. Denmead, 68 Pa. 449. (2) Also a 
mechanic’s lien for machinery fur- 
nished relates back to the time when 
it was placed upon the premises, it 


is fur- 


C. 56, 116) not appearing when, or by whom, the 
building in wHich it was placed was 
ete., Co.| erected, nor whether it was in proc- 


152 Ga.| ess of construction at the time the 
contract for the machinery was 
made. White v. Chaffin, 32 Ark. 59. 

92. Willard v. Finch, 123.8. C. 56, 
116 SE 96; Kingsport Brick Corp. v. 
Bostwick, 145 Tenn. 19, 235 SW 70. 

938. Willard v. Finch, 123 S. C. 56, 


Evangelization 


pension of work). 

84. Hagenman v. Fink, 19 Pa. Co. 
660; Bassett v. Swarts, 17 R. I. 215, 
2A A352: 

85. Fordham’s App., 78 Pa. 120 
Laff 7 LegGaz 31]; Kelly’s App., 1 
Pa. Cas. 280, 2 A 868. 

86. Kelly’s App., supra. 

Bin Norris: GADp. wr s0) Pa, 122: 
Smedley v. Conaway, 5 PaLJR 417 
[aff 30 Pa, 122]. 

88. Haxtun Steam Heater Co. v. 
Gordon, 2 N. D. 246, 50 NW 708, 33 
AmSR 776. 

89. Haxtun Steam Heater Co. v. 
Gordon, supra. 

90. Ga.—Loudon v. Blandford, 56 
Ga. 150; Camp v. Mayer, 47 Ga. 414. 

Iowa.—Maryland Casualty Co. v. 
Des Moines City Evangelization 
Union, 184 Iowa 246, 167 NW 695. 

Me.—Witham v. Wing, 108 Me. 364, 
81 A 100. 

Mass.—See v. Kolodny, 227 Mass. 
446, 116 NB 888; Lays v. Hurley, 215 
Mass. 582, 103 NE 52; Wiley v. Con- 
nelly, 179 Mass. 360, 364, 60 NE 784. 

Or.—Benbow v. The James Johns, 
56 Or. 554, 108 P 634. 

Tex.—Keating Impl. Co. v. Mar- 
shall Electric Light, etc., Co., 74 Tex. 
605, 12 SW 489; Trammell v. Mount, 
68 Tex. 210, 4 SW 377, 2 AmSR 479; 
Collinsville Mfg. Co. v. Street, (Civ. 
A.) 196 SW 284. 

Alta.—Ross v. Gorman, 1 Alta. L. 
516, 518, 9 WestLR 319 [dism app 1 
Alta. L. 109, 8 WestLR 413]. 

“The lien comes into existence 
when the petitioners perform the la- 
bor and furnish the materials.” 
Lays v.. Hurley, 215 Mass. 582, 583, 
103 NE 52. 

“Under the provisions of the Act 
[1906, ec 20] the lien attaches upon 
the doing of the work or the supply- 
ing of the materials.” Ross v. Gor- 
man, supra. 

[a] From day to day.—‘“By the 
operation of the statute, the righi of 
the lienor attaches from day to day, 
as he performs the work.” Vickery 


81 A 100. 

Mass.—See v. Kolodny, 227 Mass. 
446, 116 NE 888; Lays v. Hurley, 215 
Mass. 582, 103 NE 52. 

N. H.—Graton, etc., Mfg. Co. v. 
Woodworth-Mason Co., 69 N. H. 177, 
38 A 790. 

Or.—Benbow v. The James Johns, 
56 Or. 554, 108 P_ 634. 


Tex.—Keating Impl. Co. v. Mar- 
shall Electric Light, etc., Co., 74 
Tex. 605, 12 SW 489; Trammell vy. 
Mount, 68 Tex. 210, 4 SW 377, 2 


AmSR 479; Collinsville Mfg. Co. v. 
Street, (Civ. A.) 196 SW 284. 

Alta.—Ross vy. Gorman, 1 Alta. L. 
516, 9 WestLR 319 [dism app 1 Alta. 
L. 109, 8 WestLR 413]. 

N. S.—Smith Co. v. Sissiboo Pulp, 
etc., Co., Ltd., 36 N. S. 348. 

[a] Lien on homestead. — Where 
the statutory provisions prescribing 
the proceedings for the establish- 
ment or perfection of a material- 
man’s lien have been complied with, 
a lien on a homestead for material 
used in the construction of improve- 
ments thereon is operative and effec- 
tive from the time the material was 
furnished. Kleindorfer v. Dascomb- 
Daniels Lumber Co., 102 Okl. 60, 226 
Pyab 4, 

[b] Delivery on premises.—A lien, 
for material furnished in good faith 
and used, attached when the material 
was delivered upon the premises. 
Stravs v. Steckbauer, 136 Minn. 69, 
161 NW 259. 

[c] Separate contracts. — When 
materials are furnished under sepa- 
rate contracts, the right to a lien 
dates from the time of furnishing 
the different parcels, and not from 
the last item, although they are to 
be used for the same purpose or by 
the contractor in executing the same 
contract with the owner. 
Mullan, 140 Md. 1, 116 A 563; Watts 
v. Whittington, 48 Md. 353. 

{d] Machinery, etc., furnished 
when. no building being erected.— (1) 
A lien for a boiler and other fixtures 


Gill v.. 


116 SE 96; Kingsport Brick Corp. v. 
Bostwick, 145 Tenn. 19, 235 SW 70; 
Keene Guaranty Sav. Bank v. Law- 
rence, 32 Wash. 572, 73 P 680. 

[a] Right to lien.—A materialman 
cannot acquire a right to lien before 
he furnishes any materials. Carr, 
etc., Co. v. Bussey Cons. Independent 
Dist., 187 Iowa 930, 174 NW 780. 

[b] Before reaching property.— 
Materials to be supplied under a con- 
tract between a subcontractor and 
the contractor are not placed or fur- 
nished, within the meaning of the 
rule that the lien commences when 
they are placed or furnished, until 
they reach the owner’s” property. 
Smith Co. v. Sissiboo Pulp, etc., Co., 
Ltd., 36 N. S. 348. 

94. See supra §§ 328, 329; infra 
SSiissoyeoose 

95. See supra § 329. 

96. . S.—Boise-Payette Lumber 
Co. v. Halloran-Judge Trust Co., 281 
Fed. 818 (in Idaho); Bankers’ Trust 
Co. v. T. A. Gillespie Co., 181 Fed. 
448, 104 CCA 196 (in North Carolina) ; 
Central Trust Co. v. Richmond, etc., 
Re pCose6s dred 190, TbMCCA 2735547. 
LRA 458; Courtney v. Insurance Co. 
of North America, 49 Fed. 309, 1 CCA 
249 (Nebraska statute). 

Colo.—Chicago State Bank  v. 
Plummer, 54 Colo. 144, 129 P 819; 
Martin v. Simmons, 11 Colo. 411, 18 
P. 535; Tritch v. Norton, 10 Colo. 337, 
15 P 680; Keystone Min. Co. v. Galla- 
gher, 5 Colo. 28; Mellor v. Valentine, 
3 Colo. 255; Cary Hardware Co. v. 
McCarty, 10 Colo. A. 200, 50 P 744; 
Schradsky v. Dunklee, 9 Colo. A. 394, 
48 P 666; Cornell vy. Conine-Katon 
Lumber Co:, 9 Colo. A, 225, 47 P 
912; Small v. Foley, 8 Colo. A. 435, 
47 P 64. 

Conn.—Hillhouse v. Duca, 101 
Conn. 92, 125 A 367; Waterbury 
Lumber, ete., Co. v. Asterchinsky, 87 
Conn. 3816, 87 A 739, AnnCas1916B 
613; Healy. v. Fallon, 69 Conn. 228, 
37 A 495; Paine v. Tillinghast, 52 
Conn. 532; Chapin v. Persse, etce., 
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§§ 333-334] 


against the owner®* and where the labor or mate- 
rial is furnished or supplied under a continuing 
contract®® or running account,®® or the work is 
practically continuous and tends to the accomplish- 


ment of one object. 


[§ 334] (3) Completion. The lien may exist prior 
to the completion of the contract.’ 
mer statutes of a few jurisdictions 1t was held that 
the right to a lien accrued when, and only when, 
claimant had completed the work or the furnish- 
Also under the statutes 


ing of the materials.* 


Paper Works, 30 Conn. 461, 79 AmD 
263. 
Del.—Dunean v. Aaron, 11 Del. 566; 
France v. Woolston, 9 Del. 557. 
Fla.—People’s Bank v. Arbuckle, 82 


Fla. 479, 90 S 458. 

Ida.—Mine, etce., Supply Co. v. 
Idaho Cons. Mines Co., 30. Ida. 300, 
118 P 301. 

Ind.—Ward v. Yarnelle, 173. Ind. 


535, 91 NE 7; Deming- -Colborn Lum- 
ber Co. v. Union Nat. Sav., etc., AS- 
soc., 151 Ind. 463, 51 NE 936; Jenckes 
Vv. Jenckes, 145 Ind. 624, 44 NE 632 
Smith v. ‘Newbaur, 144 Ind. 953 43 
NE 40, 1094, 33 LRA 685; Jefferson- 
ville Water "Supply Co. v. Riter, 138 
Ind. 170, 37 NE 652; Goodbub_v. 
Hornung, 127 Ind. 181, 26 NE 770; 
Mark v. Murphy, 76 Ind. 534; Kellen- 
berger v. Boyer, 37 Ind. 188; Fleming 
v. Bumgarner, 29 Ind. 424; Lloyd v. 
Arney, 43 Ind. A. 450, 87 NE 989; 
Northwestern Loan, ete., Assoc. v. 
McPherson, 23 Ind. A. 250, 54 NE 
130; Zehner v. Johnston, 22 Ind. A. 
452, 53 NE 1080; Taylor v. Dahn, 6 
Ind. A. 672, 34 NE 121, 51 AmSR 312. 
Compare Wilson v. Hopkins, 51 Ind. 
231; Waldo v. Walters, 17 Ind. 534; 
Millikin v. Armstrong, 17 Ind. 456; 
Green v. Green, 16 Ind. 253, 79 AmD 
428 (all holding that the lien at- 
taches from the time the notice or 
claim is filed). 
Iowa.—Lovell-Scholfield Lumber 
Co. v. Carter, 198 Iowa 238, 199 NW 
405; Green v. Saxton, 196 Iowa 1086, 
196 NW 27; Jones, etc., Lumber Co. 
v. Murphy, 64 Iowa 165, 19 NW 898; 
Neilson vy. Iowa Eastern R. Co., 44 
Iowa 71; Shields v. Keys, 24 Iowa 
298; Jones v. Swan, 21 Iowa 181; 
Monroe v. West, 12 Iowa 119, 79 
AmD 524; Julien Gas Light Co. v. 
Hurley, 11 Iowa 520. 
Ky.—Montgomery v. Allen, 53 SW 
813, 21 KyL 1001; Waddy Bluegrass 
Creamery Co. v. Davis-Rankin Bldg., 
ete., Co., 103 Ky..579,.45 SW 895, 20 
KyL 259; Finck, etc., Lumber Co. V. 
Mehler, 102 Key. pet ls "43 SW 403, 766, 
19 KyL 1146; Caldwell Inst. v. 
Young, 2 Duv. 582; Nazareth Liter- 
ary, etc., Inst. v. Lowe, 1 B. Mon. 
25°C; Myers v. Breman, 16 KyL 29. 
Minn.—State  v. Anderson, 159 
Minn. 245, 199 NW 6; Brickson v. 
Treland, 134 Minn. 156, 158 NW 918; 
Mason v. Heyward, 5 Minn. 74. 
Nebr.—Grand Island Banking Co. 
v. Koehler, 57 Nebr. 649, 78 NW 265; 
Goodwin v. Cunningham, 54 Nebr. 11, 
74 NW 315; Chapman vy. Brewer, 43 
Nebr. 890, 62 NW 320, 47 AmSR 779; 
Henry, etc, Co. v. Fisherdick, 37 
Nebr. 207, 55 NW 643. 
N. H.—Virgin v. Britton, 80 N. H. 
340, 117 A 14. 
N. C.—Dunavant vy. Caldwell, etc., 
Fe OO LA aeeN ees O99 29 SE 837: 
Clark v. Edwards, 119 iNonG: 115; a 
SE 794; McNeal Pipe, etc., Co. 
Howland, LEIS N: (C2 615,. 16, SH 857, 
20 LRA 743; Lookout Lumber Co. v. 
Mansion Hotel, etcn kh. Co; LOISN Cc: 
658, 14 SE 35; Burr v. Maultsby, 99 
N. C 263, 6 SE 108, 6 AmSR 517; 
Chadbourn v. Williams, Cite aN Ler 444. 
-  Oh.—Choteau v. Thompson, 2 Oh: 
St. 114; Hazard Powder Co. v. 
Loomis, 2 Disn. 544, 13 Oh. Dec. 
(Reprint) 333; Golner v. Bede, 11 Oh. 
ALS, hol Of CPoAS 565 West Side 
Lumber, ete., Co. v. Lancaster Paper 
Mill"€o., 26°-Oh," Cir: YCt. Ni Si 413; 
Feike v. Cincinnati, etce., R. Co., 14 
On Cir, Clr186, 7 Oh. ‘Cir; Dec: 652; 
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of a few jurisdictions the lien of a subcontractor 
does not attach until he has completed his con- 
tract,* or, if the contract provides for payments 


an mstallment has become due.® 


However, where a subcontractor has performed his. 


Under the for- 


Pedretti v. Stitehtenoth, 6 Oh. Cir. 
Ct. 517, 3 Oh. Cir. Dec. 564; Wood- 
man v. Richardson, 1 Oh. Cir. Ct. 191, 
1 Oh. Cir. Dec. 104; Williams v. Mil- 
ler, 2 Oh. Dec. (Reprint) 119, 1 West 
LMonth 410. Compare Geer v. Tug- 
gle, 22 OhNPNS 129 (all the mechan- 
ics’ liens date back to the time when 
the first work toward the erection of 
the structure was begun). 

Tenn.—In re New Memphis Gas- 
light Co., 105 Tenn. 268, 60 SW 206, 
80 AmSR 880; Bristol-Goodson Elec- 
tric Light, ete., Co. v. Bristol Gas, 
ete, Cos 991 oTenns €371,) 42 0S Ww. A'97 
Green v. Williams, 92 Tenn. 220, 21 
SW 520, 19 LRA 478. 

Utah.—Sanford v. Kunkel, 30 Utah 
379, 85 P 368, 1012; Fields v. Daisy 
Gold Min. Co., 25 Utah 76, 69 P 528; 
Culmer v. Caine, 22 Utah 216, 61 P 
1008; Cary-Lombard Lumber Co. Vv. 
Partridge, 10 Utah 322, 37 P 572; 
Garland v. Bear Lake, etc., Water 
Works, etc., Co., 9 Utah 350, 34 P 
368 {aff 164 U. S. 1, 17 SCt 7, 41 L. 
ed. 327]; Morrison v. Carey-Lombard 
Co., 9. Utah 70, 33 P 238; Teahen v. 
Nelson, 6 Utah 363, 23 P 764. 

Wash.—Home Sav., ete., Assoc. v. 
Burton, 20 Wash. 688, 56 P 940; 
Nason v. Northwestern Milling, etc., 
Co., 17 Wash. 142,.49 P 235; Huttig 
Bros. Mfg. Co. v. Denny Hotel Co., 6 
Wie 122, 32 P 10738, 6 Wash. 624, 34 
Reds. 

W. Va.—Thorn v. Barringer, 73 W. 


Va. 618, 81 SE 846, AnnCas1916B 
625; Cushwa v. Improvement Loan, 
etc., Assoc., 45 W. Va. 490, 32 SE 
2595 West Virginia Bldg. Co. 


v. 
Saucer, 45 W. Va. 483, 31 SE 965, 72 
AmSR 822; Charleston Lumber, éte., 
Coevs Brockmyer, 18 -W. Va. 586. 
Alta.—McCauley v. Powell, 7 West 


LR 448; Swanson v. Mollison, 6 
WestLR 678. 

And see Fleharty v. National 
Loan, , etc.,.. Co.~ 89, Ok]. 292,;,,215. P 


744 (so holding as to the facts of 
the particular case, a lien being 
claimed for plumbing under a con- 
tract with the owner separate from 
ey for the erection of the build- 
ing). 

“Under the statute and as con- 
strued by this court, the lien has its 
inception from the time of the com- 
mencement of the work and the fur- 
nishing of materials, and, by rela- 
tion, takes effect as of that date.” 
Sanford v. Kunkel, 30 Utah 379, 384, 
Sb P3638, LOT2: 

“Mechanics’ liens attach and take 
effect from the time the first item is 
furnished. . . . Under our present 
statute the lien attaches from the 
furnishing of the first item.’ State 
v. Anderson, 159 Minn. 245, 249, 199 
NW 6. 

[a] Each claimant.—A_ statutory 
provision that all liens relate to the 
time when the mechanic began to 
perform labor or the materialman 
to furnish material, etc., is personal 
to each lien claimant and the claim 
of each relates to the time he begins 
work or furnishes material. Ward 
v. Yarnelle, 173 Ind. 535, 91 NE 7. 

[b] The lien of a contractor at- 
taches from the time work under the 
contract is commenced. Guaranty 
Inv., etc., Co. v. Athens Engineering 
Co., 152 Ga. 596, 110 SE 873; Ogle- 
thorpe Sav., etc., ‘Cow vs Morgan, 149 
Ga. 787, 102 SE 528. 

{c] The lien of a subcontractor 
dates from the commencement of his 


work, and a sum greater than the value thereof 
has already been earned by the general. contractor 
and is unpaid, the lien of the subcontractor at-. 
taches against the owner, although the work of 
the general contractor is still unfinished.® 


work. Ottawa Steel Castings Co. v. 
Dominion Supply Co., 5 OntWR 161, 
25 CanLTOccNotes 58. 

{[d] “fhe lien of a materialman 
relates to the time when he begins to 
furnish the material.” Lloyd v. 
Arney, 43 Ind. A. 450, 87 NE 989. 

[e] The commencement of the 
preparation of the materials in an- 
other state is not the commencement 
of the furnishing of the materials 
within the meaning of the rule. 
Huttig Bros. Mfg. Co. v. Denny Ho- 
tel Co. 6 Wash. 122, 32 P 1078: 6 
Wash. 624, 34 P 774. 

{f{] In California (1) the rule 
stated in the text was applicable at 
one time under certain circumstances 
(Pacific Mut. L. Ins. Co. v. Fisher, 
106 Cal. 224, 39 P 758; Davies-Hen- 
derson Lumber Co. y. Gottschalk, 81 
Cal. 641, 22 P 860; Barber v. Rey- 
nolds, 44 Cal. 519; McCrea vy. Craig, 
23 Cal. 522), (2) as where claimant 
was a person other than the con- 
tractor and the contract between the 
owner and the contractor was invalid 
by reason of a failure to comply with 
statutory requirements (McClain v. 
Hutton, 131 Cal. 132, 61 P 273, 63 P 
182, 622:).. (3). But under the present 
statute the lien takes effect as of the 
date of the commencement of the 
building. See supra § 329. 

[g] In Missouri (1) this rule ob- 
tained under an early statute. Viti 
v. Dixon, 12 Mo. 479. (2) For later 
rule see supra § 329. 

97. North Bay Shore Land Co. v. 
Perry, 86 Fla. 322, 98 S 139; Merrick 
vy. Campbell. 24 Man. 446, 17 DomLR 
any 27 WestLR 836, 6 WestWkly 

Priority between mechanics’ lens 
and other liens see infra §§ 360-368. 

98. Palm Beach Bank, ete., Co. v. 
Lainhart, 84 Fla. 662, 95 S 122. 

[a] Monthly payments.—The fact 
that one performing lienable work 
under an entire contract is paid by 
the month does not prevent his lien 
from attaching from the date of the 
first work. Nason v. Northwestern 
Re, etc., Co., 17 Wash. 142, 49 


[b] New contract.— Where the 
contractor abandoned the work and 
a subcontractor completed his sub- 
contract under a new contract made 
directly with the owner, his lien 
dated from the first item done or 
furnished under the latter contract. 
Feike v. Cincinnati, etc., R. Co., 14 
Ohne Cire Co Leer o7 Oh. Cir. Dec. 652. 

99. Choteau v. Thompson, 2 Oh. 
St. 114. 

1. Cary Hardware Co. v. McCarty, 
10 Colo. A. 200, 50 P 744. 

2. Oglethorpe Sav; ete: ..Co., cv, 
Morgan, 149 Ga. 787, 102 SE 528. 

3. McCullough v. Caldwell, 8 Ark. 
231% “Williams “Vv. Chapman, I% Til; 
423, 65 AmD 669; McLagan vy. Brown, 
sk Ab) es) 

Rules under later statutes of: 
Arkansas see supra § 329. 
yes see supra § 328. 

Braden v. Brown, 24 B. C. 374, 
(19171 3 WestWkly 906; Ne Page v. 
Pinner, 21 B. C. 81, 21 DomLR 315, 
30 WestLR 720, 8 WestWkly 322. 

5. Braden v. Brown, 24 B. C. 374, 
[1917] 3 WestWkly 906; Ne Page v. 
Pinner, 21 B. C. 81, 21 DomLR 315, 
30 WestLR 720, 8 WestWkly 322. 

6 New Jersey Steel, ete, Co. v. 
Robinson, 33 Misc. 361, 68 NYS 577 
[aff 60 App. Div, 69, 69 NYS 728]. 
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[§ 335] e. On Date of Notice to Owner.’ In a 
few instances it has been held that the lien of 
a materialman® or a person other than the con- 
tractor® attaches when and ‘only when he gives 
notice to the owner of his intention to claim the 


lien. 


[§ 336] 2. Continuance and Expiration.1° Under 
most of the statutes’ the duration of the len is 
limited to a certain period,'t after the doing of 
the work or the furnishing of the materials,!? ceas- 


7. Notice to owner generally see 
supra §§ 180-198. 

8 Sickler vy. Spencer, 17 B. C. 41, 

19 WestLR 557. 
9 Meier v. Lewis, 10 Kyl 773; 
Hardin v. Paul, 7 KyL 525, 9 KyL 488 
(both cases decided under a local 
statute applicable in the city of 
Louisville); Citizens’ Lumber Co. v. 
Netterville, 137 Miss. 310, 102 S 178; 
Enochs Lumber, etc., Co. v. Garber, 
116 Miss. 229, 76 S 7380. 

10. Termination otherwise than 
by lapse of time see infra §§ 413- 
476. ; 

11. Ill.—Clark v. Manning, 90 IIl. 
380; Grundeis v. Hartwell, 90 Ill. 
324; George Green Lumber Co. v. 
Nutriment Co., 113 Ill. A. 635; Con- 
cord Apartment House Co. v. Von 
Platen, 106 Ill. A. 40; Harvey, etc., 
Plumbing Co. v. Wallace, 99 Ill. A. 
212; Harwood v. Brownell, 32 Ill. A. 
347; Younger v. Louks,. 7 Ill. A. 280; 
Austin v. Wohler, 5 Ill. <A. 300; 
Graham v. Meehan, 4 Ill. A. 522. 

Md.—Hayes v. Armstrong, 145 Md. 
268, 125 A 610; Blocher v. Worthing- 
ton, 10 Md. 1. ¢ ; 

Minn.—Smith v. Hurd, 50 Minn. 
503, 52 NW 922, 36 AmSR 661. 

.N. Y.—Freeman v. Cram, 3 N. Y. 
305. 


N.. C.=-Hildebrand v. 
147 N. C., 639, 61 SE 620. 

Oh.—Ambrose v. Woodmansee, 27 
Oh. St.:147. 

Alta:—Clarke v. Moore, 1 Alta. L. 
57, 8 WestLR 411; Clarke v. Moore, 
1 Alta. L. 49, 8 WestLR 405. 

fa] The debt may survive when 
the lien is gone, and hence an estop- 
pel to deny the debt will not keep 
the lien alive. Hunter vy. Lanning, 
‘16 Pa. 25. 

{b] Decisions under early and 
superseded statutes.—Knorr v. Elliot, 
5 Serg. & R. (Pa.) 49; Cornelius v. 
Uhler, 2 Browne (Pa.) 229. 

12, Eddins v. Tweddle, 35 Fla. 107, 
17 S 66. 

[a]. In Nebraska, under the stat- 
ute, the lien of a contractor con- 
tinues, not for two years from the 
expiration of the time allowed for 
filing the claim, but only for two 
years from the time when the last 
act was done in the performance of 
the contract, whereby the lien first 
becomes determined in amount, so as 
to be complete and actionable. Rey- 
nolds v. Manhattan Trust Co., 83 Fed. 
593, 27 CCA 620. 

13. Clarke v. Moore, 1 Alta. L. 57, 
8 WestLR 411; Clarke v. Moore, 1 
Alta L. 49, 8 WestLR 405. 

14. Jones vy. Alexander, 18 Miss. 
627. 

[a] An extension of the time of 
payment beyond that fixed in the 
original contract cannot extend the 
life of the lien. Jones v. Alexander, 
18 Miss. 627. 

15. Hayes v. Armstrong, 145 Md. 
268, 125 A 610; L. J. Mueller Furnace 
Co.’ v. Wayne Cir. Judge, 226 Mich. 
672, 198 NW 248; Danziger v. Simp- 
son, 116 N. Y. 829; 22 NE 570; Peo. 
v. Lamb, 3. Lans. (N. Y.) 134; Me- 
Allister v. Case, 15 Daly 299, 5 NYS 
918; Haden v. Buddensiek, 6 Daly (N. 
Y.) 8, 49 HowPr 241; Matthews v. 
Daley, 3 Daly (N. Y.) 214 note, 7 
AbbPrNS 3879, 38 HowPr 382; Stone 
v. Smith, 3 Daly (N. Y.) 213. 

[a] Computation of time.—In 
computing the year within which a 


Vanderbilt, 
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ing from any cause to work or to place or fur- 
nish materials,!? the time payment became due,’* 
or the filing of the notice, claim, or statement," 
unless, within such period, an action or proceeding 
to enforce the lien is commenced,’® or the lien 


is revived or continued by the taking of such pro- 


mechanic’s lien expires the day of 
filing the notice should be excluded. 
Haden vy. Buddensiek, 6 Daly (N. Y.) 
3, 49 HowPr 241. 

{[b] Automatic discharge.—Under 
some statutes, where one year has 
elapsed since the filing of the lien, 
and no action to foreclose it has been 
commenced nor any order continuing 
it has been obtained, it is auto- 
matically discharged without an or- 
der of court; the statutes are self- 
operative in this respect. Martens v. 
O’Neill, 131 App. Div. 123, 115 NYS 
260, 1 NYCivProcNS 293 [rearg den 
134 App. Div. 924 mem, 118 NYS 
1123 mem]; Gately v.: Gately, 1038 
Misc. 16, 169 NYS 280. 

16. See infra text and note 20. 

Time for bringing proceedings to 
enforce lien see infra §§ 523-538. 

17. See statutory provisions; and 
cases infra notes 18, 19. 

18. Hayes v. Armstrong, 145 Md. 
268, 125 A 610; Blocher v. Worth- 
ington, 10 Md. 1; Hunter. v. Lanning, 
76 Pa. 25; Hershey v. Shenk, 58 Pa. 
382; Ward v. Patterson, 46 Pa. 372; 
Sweeny v. McGittigan, 20 Pa. 319; 
Garbian v. McGee, 7 Pa. Co. 498; 
Cornelius v. Junior, 5 Phila. (Pa.) 
171; Collins v. Schock, 14 WklyNC 
(Pa.) 485; Philadelphia v. Scott, 3 
WkiyNC 562 [aff 93 Pa. 25]. 

[a] Scire facias to enforce lien 
distinguished.—A scire facias to en- 
force the lien (see infra § 566) is to 
be distinguished from a scire facias 
to revive and continue it, where the 
statutes provide for two scire facias, 
one to recover, the other to continue 
the lien. Worrilow v. Chester Land, 
ete., "Cor 19! PasrCox269, 

{[b] Omission of name. — Under 
the act of May 16, 1895, issuance 
within the five years of writs in 
which the name of the terre-tenant 
was not inserted until after the ex- 
piration of the five years did not con- 
tinue the lien against the terre-ten- 
TSA v. Norton, 202 Pa. 114, 51 


{c] The scire facias must he 
prosecuted to judgment within five 
years trom the issuance of the writ 
in order to preserve the lien, under 
the statutes and decisions of some 
jurisdictions. Kountz v. Consoli- 
dated Ice Co., 36 Pa. Super. 639. And 
see Pennsylvania cases supra this 
note. 

19. (See NOY. len oo. S17 and 
Matter of Gould Coupler Co., 79 Hun 
206, 29 NYS 622. 

[a] After discharge of lien by fil- 
ing of undertaking.—(1) A statute 
respecting the continuing of liens ex- 
pressly declares that its provisions 
shall apply to liens discharged by 
deposit or by order on the filing of 
an undertaking. WN: Y. Lien L. § 17, 
as amended by L. (1916) c 507. (2) 
Under a former statute it was held 
that an order continuing the lien 
after it had been discharged by the 
filing of an undertaking was unau- 
thorized, Matter of Hurwitz, 58 Misc. 
379, 110 NYS'1105. (3) Discharge of 
lien by filing bond generally see in- 
fra §§ 434-444. 

{b] The order of any court hav- 
ing jurisdiction of such liens is suffi- 
gent Darrow vy. Morgan, 65 N. Y. 

[c] Am order nunc pro tune will 
not be granted. Manton v. Brooklyn, 
ete., Realty, Co.,, 217. N. -Ye 284, (111 


ceedings as may be provided by statute,’* such as 
scire facias proceedings to revive the lien’® or 
obtaining an order continuing the len.?® 
mencement of proceedings to enforce the lien before 


The com- 


NE 819 [rev 160 App. Div. 783, 145 
NYS 996]; In re Manton, 206 N. Y. 


742, 100 NE 1129; Poerschke  v. 
ay wears 6 AbbPrNS (N. Y.) 


{d] No notice of application tor 
such an order is necessary unless 
the court to which application 1s 
made requires it. Darrow v. Morgan, 
65 _N. Y. 333. 

[e] A statutory provision for re- 
docketing (1) the lien as of the date 
of the granting of the order is a 
command addressed to the _ public 
officer by whom the docket book is 
kept, and is not a condition of the 
continuance of the lien; the filing of 
the order of the court is the act that 
continues the lien. Manton v. Brook- 
lyn, ete, Realty Co: 217) Nee¥ 26284, 
111 NE 819 [rev 160 App. Div. 783, 
145 NYS 996] (stating also that, 
where the failure to redocket is due 
to the default of the lienor in not 
paying to the clerk the statutory fee 
for redocketing, the lienor is estopped 
from enforcing the lien against per- 
sons who would otherwise be misled 
to their prejudice, but holding that, 
as in the present case there are no 
intervening rights or claims of right 
and no persons who have been misled 
or injured, the lien is valid and en- 
forceable). But see Barton v. Her- 
man, 3. Daly (N. Y.) 320, 8 AbbPrNS 
399 (stating that the making of a 
new docket is an essential prerequi- 
site to the continuation of the lien, 
but so stating in a case where the 
order of court was not filed). (2) 
Where it appears that an order con- 
tinuing the lien was filed, the making 
of a new docket will be presumed. 
McGuckin vy. Coulter, 33 N. Y. Super. 
324, 10 AbbPrNS 128. 

{f] Duration of extension.—(1) 
Under L. (1885) ec 342, which pro- 
vided that the lien should not bind 
the property for more than a year 
after the filing of the notice unless 
within that time an action was com- 
menced to enforce it or an order 
was made by a court of record con- 
tinuing the lien and a new docket 
made stating such fact, after such 
a lien was continued generally with- 
out any limitation as to time it con- 
tinued until the vacation of the order 
of continuance or until the lien was 
disposed of in the other manners 
provided by the statute. Bigelow v. 
Bailey, 59 Hun 4038, 13 NYS 362 [app 
dism 129 N. Y. 640 mem, 29 NE 
1031 mem, and dist Darrow v. Mor- 
gan, 65 N. Y. 333, decided under the 
act of 1863]. (2) The rule an- 
nounced in this case is abrogatéd by 
a subsequent statute providing that 
“no lien shall be continued by such 
order for more than one year from 
the granting thereof, but a new order 
and entry may be made in each 
aa caaga ty year.” Nw. Lien ¥) i; 


ally 

{g] Claim om proceeds of prop- 
erty.—The provision of L. (1863) ce 
500 § 11 that a mechanic’s lien shall 


| “in all cases” cease in one year un- 


less continued by order of court 
does not refer to a lienor’s claim for 
surplus money arising on gale of 
the premises upon a judgment in 
foreclosure. Such claim is reduced 
to a right to the avails, and no fur- 
ther order of the court is necessary. 
Emigrant Industrial Sav. Bank vy. 
Goldman, 75 N. Y. 127. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number 
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it has expired by limitation is sufficient to preserve 
it until the conclusion of such proceedings,2° pro- 
vided, when so required by statute, a notice of 
the pendency of the action is filed.21 
some statutes the lien is continued when, within 
the statutory period, claimant is made a party de- 
fendant in an action to enforce another lien,?? 
or a cross bill is filed by him in such action,?? 
and a notice of lis pendens is filed;2* but the 
mere commencement of an action to enforce the 
hen of one person does not have the effect of 
continuing the liens of other persons against the 
In jurisdictions where the lien relates 
back to the date of the contract,?* the lien, having 
once attached, continues until everything required 


property.”° 


by the contract has been done,?? 


tract is terminated in some way before it is fully 
A special lien for the purchase price 


performed.?® 


20. Eddins v. Tweddle, 35 Fla. 107, 
17 S 66; Jones v. Alexander, 18 Miss. 
627; Danziger v. Simonson, 116 N. Y. 
329, 22 NE 570; Fox v. Kidd, 77 N. Y. 
489 (under L. [1862] c 478); Fitz- 
patrick v. Boylan, 57 N. Y. 433 (un- 
der L. [1851] c 513); Matter of Gould 
Coupler Co., 79 Hun 206, 29 NYS 622 
(under L. [1885] ec 342); Haag v. 
Hillemeier, 41 Hun 390, 1 NYSt 
549 (under L. [1871] e 188); McAllis- 
ter v. Case;.15 Daly 299, 5 NYS 918; 
Heckmann v. Pinkney, 8 Daly 466 [aft 
81 N. Y. 211] (under L. [1875] c¢ 
379); Paine v. Bonney, 4 EH. D. Smith 
(CN. Y.) 734, 6 AbbPr 99 (under L. 
[1851] ¢c 513); Ambrose v. Woodman- 
see, 27 Oh. St. 147. 

[a] Applicat 
a mechanic’s lien has been kept in 
force beyond the two years for which 
it remains operative, by the com- 
mencement within the two years of 
a suit on the claim, the premises 
charged with the lien may be sub- 
jected to the satisfaction of the lien, 
as against a purchaser in good faith 
who bought without actual notice of 
plaintiff's claim pending the action 
thereon, and after the expiration of 
the two years. Ambrose v. Wood- 
mansee, 27 Oh. St. 147. 

[b] If a judgment for defendant 
is reversed om appeal the lien does 
not cease to exist where a judgment 
is afterward rendered for plaintiff. 
Fox v. Kidd, 77 N. Y. 489. 

[ec] Defective proceeding’s.—W here 
claimant filed his biil to enforce 
his lien, but failed to Swear to 
the bill or pray an attachment, for 
which reason defendant demurred, 
and no further steps were taken un- 
til more than four years later, when 
claimant filed an amended bill pray- 
ing an attachment, which was issued 
and levied, and defendant answered 
and filed a cross bill to recover dam- 
ages for defective work, although the 
demurrer to the original bill should 
have been sustained and the amended 
bill was likewise open to demurrer, 
yet as defendant had answered, ju- 
risdiction was properly exercised in 
rendering a decree for the balance 
due, and ordering a sale of the at- 
tached premises to satisfy it. Brown 
v. Jacobi, 10 Heisk. (Tenn.) 335. 

{d] Setting aside of faulty judg- 
ment.—Under L. (1871) ec 188, which 
saved the proceedings in the fore- 
closure of a mechanic’s lien until a 
year after judgment was rendered, 
where a faulty judgment was ob- 
tained and set aside, the case was 
still pending, and the lien valid, al- 
though more than a year had elapsed 
since the rendition of the taulty 
judgment. Haag v. Hillemeier, 41 
Hun 390, 1 NYSt 549. 

[e] Failure to serve other lien- 
holders.—in an action to enforce a 
mechanic’s lien under Gen. St, (1878) 
c 90, service of the summons on the 
owner within the two years does not 
preserve the lien as against other 
holders of liens named as defendants 


Application of rule.—Where, 
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Also under 


and materials.?7 


unless the con- 


in the action but not served with the 
Summons until after the two years. 
Smith v. Hurd, 50 Minn. 503, 52 NW 
922, 36 AmSR 661 [foll Falconer v. 
Cochran, 68 Minn. 405, 71 NW 386]. 
{f{] Under some of the earlier 
New York statutes the rule was 
otherwise than as stated in the text. 
(1) Thus under L. (1844) ¢ 220, the 
lien continued in force for one year 
only and was not prolonged by ob- 
taining a judgment against the owner 


‘of the property. Freeman v. Cram, 3 


N. Y. 305. (2) Under L, (1854) c 402, 
the lien expired at the expiration of 
a year from the filing of the notice 
unless judgment was recovered in 
the proceedings within that period. 
Peo. v. Lamb; 3 Lans. 134; Grant v. 
Vandercook, 57 Barb. 165, 8 AbbPrNS 
455; Huxford v. Bogardus, 40 HowPr 
94, (3) So also under L. (1871) ¢ 
872, the lien expired unless judgment 
was entered within a year from the 
time, the notice was filed; and where 
a judgment entered within such time 
was set aside for irregularity after 
the year, the court could not save 
the lien by ordering a new judgment 
to be entered nunc pro tunc. Dart v. 
Fitch, 23 Hun 361. (4) Under L. 
(1863) c 500, the lien ceased one year 
after the filing of the notice thereof, 
unless it was continued by order of 
court and a new docket made show- 
ing the continuance, notwithstanding 
the pendency of proceedings to fore- 
close the lien. Darrow v. Morgan, 65 
N. Y. 333; Schaettler v. Gardiner, 4 
Daly 56, 41 HowPr 243 [app dism 47 
N. Y. 404]; Barton v. Herman, 3 Daly 
320, 8 AbbPrNS 399; Matthews v. 
Daley, 3 Daly 214 note, 7 AbbPrNS 
379, 38 HowPr 382; Stone v. Smith, 
3 Daly 213; O’Donnell v. Rosenberg, 
14 ‘AbbPrNS 59; Welch v. New York, 
19 AbbPr 132. 

21. Matter of Gabler, 57 Misc. 148, 
107 NYS. 542. 

{a] The filing of a complaint may 
well be held to be a notice of the 
pendency of an action. Wright v. 
Roberts, 8 NYS 745. 

Notice of pendency of action gen- 
erally see infra § 567. 

22. See N. Y. Lien L. § 17. 

[a] “Another lien” means a lien 
created by the Lien Law, and not a 
mortgage. Philbrick v. Ignatz Florio 
Co-Op. Assoc., 137 App. Div. 613, 122 
NYS 341 [aff 200 N. Y. 526 mem, 93 
NE 1123 mem, and dist Danziger v. 
Simonson, 116 N. Y. 329, 22 NE 570, 
on the ground that the case was de- 
cided under a former statute using 
the words “any other lien,’ and on 
the further ground that the question 
was immaterial in that case as in 
any event claimant had lost his lien 
by reason of his failure to file a 
notice of the pendency of the action]. 

23. L. J. Mueller Furnace Co. v. 
Wayne Cir. Judge, 226 Mich. 672, 198 
NW 248. 

24. L. J. Mueller Furnace Co. v. 
Wayne Cir. Judge, Supra; Danziger v. 
Simonson, 116 N. Y. 329, 22 NE 570 
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of materials after they have been delivered and 
until they are worked into the building?® ceases 
when the material is worked into the building.®° 
[§ 337] D. Property, Estates, and Rights Affected 
—1l. Property*!—a. In General. 
a mechanie’s lien extends to, and only to, the build- 
ing, structure, or improvement,*? the land on which 
it is situated,®* fixtures? and appurtenances.*° 
Under the wording and construction of particular 
statutes, however, deviations from this rule have 
been made in a few jurisdictions.*¢ 
held that the lien of each claimant is limited to 
the enhanced value arising by reason of his work 


As a general rule 


It has been 


The lien does not cover property 


not described in the claim filed by the lienor.*® 
Property primarily or incidentally affected. Some 

statutes are construed to confer a primary lien on 

the building, structure, or improvement®® and to 


[aff 53 N. Y. Super. 158]; McCallis- 
ter v. Case, 15 Daly 299, 5 NYS 918. 

25. L. J. Mueller Furnace Co. v. 
Wayne Cir. Judge, 226 Mich. 672, 198 
NW 248. \ 


26. See supra § 328. 

27. Shaughnessy v. Isenberg, 213 
Mass. 159, 99 NE 975. 

28. Shaughnessy v. Isenberg, su- 
pra. 

29. See supra § 65. 


' 30. Metals, Ltd. v. Trusts, etc., 
Co., (Alta.) 22 DomLR 495. 
31. Property not subject to lien in 


any case see supra §§ 18-25. 


32. See infra § 342. 
33. See infra § 338. 
34. See infra § 344. 
35. Gashe v. Ohio Lumber Co., 5 


OhS&CP 130; Park City Meat Co. v. 
Comstock Silver King Min. Co., 36 
Utah 145, 103 P 254. 

[a] Im the case of a mill or fac- 
tory whatever is permanently needed 
to complete the structure and make 
it capable of performing its intended 
function is an appurtenance_ or 
fixture and subject to the _ lien. 
Gashe v. Ohio Lumber Co., 5 OhS&CP 
130. 

{b] Cars used in connection with 
a drier in a brickyard, upon which 
the bricks are loaded and kept until 
the drying process is complete, are 
part of the realty and subject to the 
lien! Curran v. Smith, 37 Ill. A. 69. 

Building as appurtenant to: 
Another building see infra § 342. 
Land see infra text and note 42, 

Land as appurtenant to building 
see infra § 339. j 

36. See infra §§ 338-344. 

37. Montreal Bank vy. Haffner, 3 
Ont. 183. = 

Priority as to increased value of 
property previously encumbered see 
infra § 397. 2 

3s. Ala.—Hughes v. Torgerson, 
96 Ala. 346, 11 S 209, 38 AmSR 105, 
16 LRA 600. ; 

Alaska.—Burr vy. House, 3 Alaska 

1 


Cal.—D. I. Nofziger Lumber Co. v. 
Waters, 10 Cal. A. 89, 101 P 38. 


Ind.—Caldwell v. Asbury, 29 Ind. 
451. 

Mo.—Krah v. Weidlich, 55 Mo. A. 
536. 


N. J.—Derrickson v. Edwards, 29 

N. J. L. 468, 80 AmD 220. 
ee v. Lindall, 3 Rawle 
492. 

Ss. D.—Stearns v. McHugh, 35 S, D. 
185, 151 NW 888. 4 

Description of property in claim 
or statement see supra §§ 262-272. 

39. Miller v. Davis, 26 Colo. A, 
483, 486, 145 P 714; Louis v. Theato- 
rium Co., 69 Mont. 50, 222 P1062; 
Stritzel-Spaberg Lumber Co. y. EKa- 
wards, 50 Mont. 49, 144 P 772. 

“It cannot be doubted that it is 
the intention of the lien act to give 
a primary lien on the structure for 
which materials are furnished or on 
which labor has been bestowed.” 
Miller v. Davis, supra. 
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extend the lien to the land only incidentally*° 
and in order to effectuate the primary lien.*t Other 
statutes are construed to confer a lien on build- 
ings or improvements only as appurtenant to the 


land.*? 


[§ 338] b. Land—(1) In General. | 
tends to and covers the land on which the build- 


ing or improvement is situated.** 


tach to land on which no lienable improvement has 
been made,** nor does it ordinarily extend to land 


40. Stritzel-Spaberg Lumber Co. 
v. Edwards, 50 Mont. 49, 144 P 772. 

41. Miller v. Davis, 26 Colo. A. 
483, 145 P 714. ; 

42. Eccles Lumber Co. v. Martin, 
31, Utah 241, 87 P 713. 

43. Ala—Nunnally v. Dorand, 110 
Ala. 539, 18 S 5; May, etc., Hardware 
Co. v. McConnell, 102 Ala. 577, 14 S 
768; Turner v. Robbins, 78 Ala. 592; 
Montgomery Iron Works vy. Dorman, 
78 Ala. 218; Geiger v. Hussey, 63 Ala. 
338; Montandon y. Deas, 14 Ala. 33, 
48 AmD 84. 

Ariz.—Gates v. Fredericks, 5 Ariz. 
343, 52 P 1118. 

Ark.—Cotton v. Penzel, 44 Ark. 484. 

Cal.—Evans v. Judson, 120 Cal. 282, 
52 P 585; Sachse v. Auburn, 95 Cal. 
650, 30 P 800; Willamette Steam Mills 
Co. v. Kremer, 94 Cal. 205, 29 P 633; 
McGreary v. Osborne, 9 Cal. 119; 
Fresno L., etc., Bank v. Husted, 5 
Cal. Unrep. Cas. 715, 49 P 195. 

Fla.—Clarkson y. Louderback, 36 
Fla. 660, 19 S 887. 

Ill.—Steigleman v. McBride, 17 Ill. 
300; Streator Tile Works v. Coe, 53 
Ill. A. 4838. 

Ind.—Scott v. Goldinghorst, 123 
Ind. 268, 24 NE 333; Baylies v. Sinex, 
21 Ind. 45. 

Iowa.—Foster v. Tierney, 91 Iowa 
253, 589 NW 56, 51 AmSR 343; Harly 
v. Burt, 68 Iowa 716, 28 NW 35; 
Dierks v. Walrod, 66 Iowa 354, 23 
NW 1751; Heaton v. Horr, 42 Iowa 
187; Wilson v. Reuter, 29 Iowa 176; 
Carter v. Humboldt F, Ins. Co., 12 
lowa 287. 

Ky.—Foushee v. Grigsby, 12 Bush. 

75; Graves.v. Collins, 8 Ky. Op. 667: 
é Ee men a gs v. Mt. Zion, 30 La. Ann. 
. Me.—Shaw v. Young, 87 Me. 271, 32 
A 897. 

Md.—Beehler v. Ijams, 72 Md. 193, 
19 A 646. 

Mass.—Collins v. Patch, 156 Mass. 
317, 31° NE 295. 
te aria ed v. Briscoe, 38 Mich. 

Minn.—Glass v. St. Paul Park Car- 
riage, etc., Co., 43 Minn. 228, 45 NW 
150; Lax vy. Peterson, 42 Minn. 214, 
44 NW 3. ; 

Mo.—Menefee v. Beverforden, 95 
Mo. A. 105, 68 SW 972. 

Mont.—Johnson y. Puritan Min. 
Co., 19 Mont. 30, 47 P 337. 

N. H.—Virgin v. Britton, 80 N. H. 
340, 117 A 14. ‘ 

N. M.—Mountain Hlectric Co. v. 
Miles, 9 N.-M. 512, 56 P 284; Post v. 
Miles, 7 N. M. 317, 34 P 586. 

N. Y.—Rollin v. Cross, 45 N. Y. 
766; Hilton, etc., Lumber Co. v. Mur- 
ray, 47 App. Div. 289, 62 NYS 35. 

N. C.—Broyhill v. Gaither, 119 N. 
Cy 4438) 26.SB 31, 

N. D.—McCaull-Webster El. Co. v. 
Adams, 39 N. D. 259, 167 NW 330, 
LRA1918D 1036. 

Oh.—Rutherfoord | vy. 
ete. R. Co., 35 Oh. St. 559. 

Or.—Idaho Bank v. Malheur Coun- 
ty, 30 Or. 420, 45 P 781, 35 LRA 141; 
Willamette Steam Mills Lumbering, 
oror Co. v. Shea, 24 Or, 40, 32 P 

9. ‘ 

Pa.—Wigton’s App., 28 Pa. 161; 
Presbyterian Church v. Stettler, 26 
Pa. 246; Olympic Theatre’s Case, 2 
Browne 275; Browre vy. Smith, 2 
Browne 229 note. 

Tex.—Strang v. Pray, 89 Tex. 525, 
35 SW 1054; Bassett v. Mills, 89 Tex. 
162, 34 SW 98; Cain v. Texas Bldg., 
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which is outside of, and distinct from, the lot 
or parcel on which the building or improvement 
stands;*® but under a few statutes the lien may 
attach to the land for the improvement of which 


materials were furnished, even though the improve- 


The len ex- 


It does not at- 


etc., Assoc., 21 Tex. Civ. A. 61, 51 
SW 879; Lindsley v. Parks, 17 Tex. 
Civ. ASb27, 43 SW. 27T- 

Utah.—Eccles Lumber Co. v. Mar- 
tin) 30 Utah 240)-87 BB 713. 

Wash.—Front St. Cable R. Co. v. 
Johnson, 2 Wash. 112, 25 P 1084, 11 
LRA 693; Kellogg v. Littell, etc., 
Mfg. Co., 1 Wash. 407, 25 P 461. 

[a] By separate statute.—Rev. St. 
(1908) § 4025 gives a lien upon the 
structure or improvement built or 
placed upon the land. ‘It is only by 
§ 4027 that the land whereon such 
building, structure or improvement 
may be made, is subjected to the 
liens provided by the act.” Stewart 
v. Talbott, 58 Colo. 568, 570, 146 P 
771, AnnCasi1916C 1116. 

[b] A contract for a “builder’s 
lien” will be construed to use the 
term in’ its statutory sense, as in- 
cluding the land. June v. Doke, 35 
Tex. Civ. A. 240, 80 SW 402. 

Constitutionality of statutes con- 
\ferring priorities see supra § 6. 
| 44 Holzhour v. Meer, 59 Mo. 434. 

{a] A lien on land alone without 
any buildings or improvements upon 
it is unauthorized. Holzhour  v. 
Meer, 59 Mo. 434. 

{b] Land outside exempt home- 
stead.— Where a house is erected on 
land constituting a homestead, and 


the homestead is exempt from me- |], 


chanics’ liens urder the laws of the 
particular jurisdiction (see supra 
§ 25), the lien cannot attach to land 
outside of the homestead, although 
constituting part of the same tract, 
“for the reason that a mechanic’s 
lien will not attach to land on which 
no buildings are constructed.” Floete 
Lumber Co. v. Hodges, 32 S. D. 557, 
560, 148 NW 949. 

j ernie’ improvements see supra 

§ 31-55. 

45. U.S.—Pacific Rolling-Mills Co. 
v. James St. Constr. Co., 68 Fed. 966, 
16 CCA 68. 

Ark.—Meek v. Parker, 68 Ark. 367, 
38 SW 900, 58 AmSR 119. 

Colo.—— Johnson vy. Bennett, 6 Colo. 
A, 362, 40 P 847. 

Ill.— Paddock v. Stout, 121 Ill. 571, 
13 NE 182; Woodburn v. Gifford, 66 
Ill, 285; Parmelee v. Hambleton, 19 
Ill. 615; Goodman v. Fried, 55 Ill. A. 
862; Seiler v. Schaefer, 40 Ill. A. 74; 
Stout v. Sower, 22 Ill. A. 65; Van 
Lone v. Whittemore, 19 Ill. A. 447; 
Bayard v. McGraw, 1 Ill. A. 134 [aff 
96 Ill. 146]. 

Ilowa.—Hutton v. Maines, 
650, 28 NW 9. 

Mass.—Pollock v. Morrison, 
Mass. 83, 57 NE 326; 
Dexter, 106 Mass. 531. 

Minn.—S. H. Bowman Lumber Co. 
v. Piersol, 147 Minn. 300, 180 NW 
106; McDonald v. Minneapolis Lum- 
ber Co., 28 Minn. 262, 9 NW 765. 

Nebr.—Western Cornice, etc., 
Works v. Leavenworth, 52 Nebr. 418, 
72 NW 592. 

Tex.—Lambert v. Williams, 2 Tex. 
Civ. A. 413, 21 SW 108. 

See Wirsing v. Pennsylvania Ho- 
tel, ete:, Co., 226) Ra. 1234, .288,075 A 
259, 26 LRANS 831 (“‘As a rule, curti- 
lage does not extend beyond the lot 
on which the building is erected, but 
when more land is reasonably needed 
for the general purpose of the struc- 
ture and at the time the same is be- 
ing erected the owner of it intends 
that another lot in addition to the one 
on which it is being built shall be 
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fpresent act, 


ment was actually made on other land,*® and it 
has been held that under some circumstances the 
liens of subcontractors and materialmen may at- 
tach to lots to be transferred to the contractor as 
part of the consideration.** 


included in the curtilage and consti- 
tute a part of the same, it is reason- 
able that a mechanic’s lien should 
extend to _ both. The value of a 
building after its erection depends 
upon the ability of the owner, or 
those claiming under him, to put it 
to its intended use, and, if it cannot 
be put to such use without having 
the curtilage manifestly intended for 
it by the owner at the time he in- 
duced the labor and material to go 
into it, such curtilage ought to be 
regarded as appurtenant to it, even if 
it does include land not physically 
connected with the lot on which the 


‘building is erected. ... Under the old 


mechanic’s lien act of June 16, 1836, 
the lien of a mechanic extended to 


.the ground covered by the building 
‘fand to so much other ground imme- 
|diately adjacent thereto’ 


as might 
have been necessary for the ordinary 


‘and useful purposes of the building. 


But there is no such limitation in our 
and it is, therefore, a 
question under conditions existing in 
any particular case what other land 
of the owner of the building in addi- 
tion to the lot upon which it is being 


‘erected, shall be bound by a mechan- 


ic’s lien, as being ‘reasonably needed 
for the general purpose’ of the struc- 


[a] Where two tracts are used as 
separate properties, and all the im- 
provements made are on one of them, 


the lien attaches only to that tract. 


Hardman Lumber Co. vy. Blanch, 107 
Kan. 459, 192 P 742. 

{b] Mistake followed by removal. 
—wWhere materials were furnished to 
be used in erecting a building on lot 
3, but through mistake the building 
was erected on lot 4, and it was 
afterward removed to lot 2, the ma- 
terialman is not entitled to a lien on 
lot 3. Lingren v. Nilsen, 50 Minn. 
448, 52 NW 915. 

{c] Landing place for yacht.— 
Where property covered by a mort- 
gage consisted of a dock lot used by 
the owner as a landing place for his 
yacht and separated from the man- 
sion house, also mortgaged, by a 
public highway, the house lot being 
bounded on three sides by a Street, 
lien claims for labor and materials 
furnished in the construction of the 
house would be regarded as liens on 
the house and lot only as against the 
mortgage. Federal Trust Co. v. 
Guigues, 76 N. J. Eq. 495, 74 A 652. 

Improvements on two or more lots 
oreparools of land see infra §§ 346-— 
349. 

46. State Loan Co. v. White Earth 
Coal Min., etc., Co., 34 N. D. 101, 157 
NW 834. 

47. William Head Co., Ltd. v. 
Coffin, (Alta.) 13 WestLR 663. 

[a] Thus it has been held that, 
where, under the provisions of the 
contract, the contractor was to re- 
ceive a certain amount in cash and 
certain lots as consideration for the 
construction of the buildings, but the 
contractor did not complete the con- 
tract and the houses were completed 
by the owner, and the amounts paid 


| by the owner and the damages sus- 


tained by him exceed the amount pay- 
able in cash, the liens of subcontrac- 
tors and _materialmen_ should be 
transferred to the lots forming part 
of the consideration. William Head 
ete Ltd. v. Coffin, (Alta.) 13 WestLR 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and ncte number, 


= 
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§§ 339-340] 


{[§ 339] (2) Amount or Area**—(a) In General. 
The lien covers the land immediately occupied 
by the building or structure,#? but it is not re-. 
stricted to the exact area of ground upon which 
the building or structure rests;°° it extends to 
so much of the land as is necessary to the con- 
venient use and occupation of the building, struc- 
ture, or improvement,°*! or is naturally and properly 
Conversely, the len can- 
not be extended so as to include land not neces- 
sary for the convenient and proper, use of the 


appurtenant thereto.°? 


48. Cross references: : 
Description of property in claim see 
supra §§ 262-272. 
Land entirely outside lot or parcel 
Seaeaee building stands see supra 
Questions for court and jury see in- 
fra § 705. 


Several lots or buildings see infra 
§§ 346-349. 
49. Western Well Works v. Cali- 


fornia Farms Co., 60 Cal. A. 749, 214 
P 491; Ewing v. Allen, 99 Iowa 3879, 
68 NW 702;. Nagle v. Garrigues, 46 
Pa. Super. id5. 

50. Western Well Works v. Cali- 
fornia Farms Co., 60 Cal. A. 749, 214 
P 491; In re Long, 27 Del. 88, 89, 86 
A 104. 

“To restrict the quantity of ground 
to the exact area upon which the 
building or structure is erected 
would make the law ridiculous and 
ordinarily would render almost use- 
less and nugatory the remedy which 


the lien law designs to give the} 
builder.” In re Long, supra. 
51. U. S.—Springer Land Assoc. v. 


Ford, 168 U. S: 513, 18 SCt 170, 42 
L, ed. 562 faff 6 N. M. 222,:27 P 415]. 

Cal.—S. H. Harmon Lumber Co. v. 
Brown, 165 Cal. 193, 131 P.368; Ma- 
comber v. Bigelow, 126 Cal. 


312; Ward v. Crane, 118 Cal. 676, 50 
P 839; Cowan vy. Griffith, 108 Cal. 
224, 41 P 42, 49 AmSR 82; Tunis v. 


Lakeport Agricultural Park Assoc., 
98 Cal. 285, 33 P 63, 447; Willamette 
Steam Mills Co. v. Kremer, 94 Cal. 
205, 29 P 6383; Lothian v. Wood, 55 
Cal. 159;.Green v. Chandler, 54 Cal. 
626; Tibbetts v. Moore, 23 Cal. 208; 
Western Well Works v. California 
Farms’ Co., 60 Cal. A. 749,. 214 P 
491; Fresno L., etce., Bank v. Husted, 
5 Cal. Wunrep. Cas. T1b, 49 Pag95. 
Colo.—Hess Flume Co. v. La Junta 
Suburban Land Co., 63 Colo. 236, 166 
P 246; Miller v. Davis, 26 Colo. A. 
483, 145 P 714; Colorado Iron Works 
v. Taylor, 12. Colo..A. 451,55 P 942. 
Conn.—Lindsay v. Gunning, 59 
Conn.) 296,522 >A: 1340, TT OE RA 6535 
Charleston Bank vy. Curtiss, 18 Conn. 
342, 46 AmD 325. 
Ga.—Findlay v. Roberts, 19 Ga. 163. 
Ida.—Creer v. Cache Valley Canal 
eae 4 Ida, 280, 38 P 653, 95 AmSR 


Saal —White v. Stanton, 111 Ind. 
540, 13 NE 48. 

Md.—Fulton  v. Parlett, 104 Md. 
62, 64 A 58; Beehler v. Ijams, 72 Md. 
193, 19 A 646. 


Mich.—Adams v. Central City 
Granite Brick, etc., Co., 154 Mich. 
448,117 NW 932, 129 AmSR 484. 


Nev.—Gould v. Wise, 18 Nev. 253, 
By LSmeEKDE 

N. M.—Stearns-Rogers Mfg. Co. v. 
Aztec Gold Min., ete., Co., 14 N. M. 
S00; 298) Lo Ob. Mountain Electric Co. 
v. Miles, 9 N. M. 512, 56 P 284. 

Pa.—Harbach v. Kurth. 131! “Ba. nts 
18 A 1062; Mountain City Market 
House, etc., Assoc. v. Kearns, 103 Pa. 
403; Thomas v. Smith, 42 Pa. 68; 
Nelson v. Campbell, 28 Pa. 156; 
Keppel v. Jackson, 3 Watts & S. 320; 
Pennock vy. Hoover, 5 Rawle 291; 
Nagle v. Garrigues, 46 Pa. Super. 
155; Thompson v. Porter, 14 Pa. Co. 
232; Brown v. Peterson, 2 Woodw. 
112. 

Tex.—Strang v. Pray, 89 Tex. 525, 
35 SW 1054; Claes v. Dallas Home- 
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therewith.®® 


lien covers the 


Thus in a ease 


eiee etc., Assoc., 83 Tex. 50, 18 SW 

Vt.—Roby v. Vermont Univ. Corp., 
36 Vt. 564. 

Va.—Gilman v. Ryan, 95 Va. 494, 
28 SE 875; Sergeant v. Denby, 87 Va. 
206, 12 SE 402; Pairo v. Bethell, 75 
Va. 825. 


Wis.—Hill v. La Crosse, etc. R. 
Co., 11 Wis. 214; Dean v. Pyncheon, 
3 Pinn. 17, 3 Chandl. 9. 


[a] Land benefited by improve- 
ment.—A statute employing language 
substantially the same as that in 
the text has been.construed to mean 
that a lien is granted on all the land 
which is benefited, and the value of 
which is increased, by the improve- 


ment. Hess Flume Co. v. La Junta 

SO ae Land Co., 63 Colo, 236, 156 
6. : 

52. In re Long, 27 Del. 88, 89, 86 


A 104; Ewing v. Allen, 99 Iowa 379, 
68 NW 702. 

“The decisions given generally 
throughout the country have tended 
to recognize the principle that, the 
building being erected for a specific 
purpose, such quantity of land should 
go with the building and be em- 
braced in the lien as naturally and 
properly is appurtenant to and used 


with the building.’ In re Long, 
supra. 

53. Cal—Macomber v. Bigelow, 
126 Cal. 9, 58 P 312. 


Md.—Filston Farm Co. v. Hender- 
son, 106 Md. 335, 67 A 228. 


Pa.—Pennock vy. Hoover, 5 Rawle 
291. 
S. D.—Atlas Lumber Co, v. Semm- 


er, 205 NW 376. 

Utah.—Volker-Scowcroft Lumber 
Co. v. Vance, 36 Utah 348, 103 P 
970, 24 LRANS 321, AnnCas1912A 124. 

54. Ewing v. Allen, 99 Iowa 379, 
68 NW 702. 

55. Tunis v. Lakeport Agricul- 
tural Park Assoc., 98 Cal. 285, 33 P 
63, 447; Colorado’ Iron Works v. 
Taylor, 12 Colo. A. 451, 55 P 942. 

[a] Support of owner.—A statute 
allowing a lien on so much of the 
land about the building as may be 
required for the convenient use and 
occupation thereof does not mean 
that sufficient land about the dwell- 
ing to support the owner while living 
there shall be subject to the lien. 
Cowan v. Griffith, 108 Cal. 224, 41 P 
42, 49 AmSR 82. 

56. Springer Land Assoc. v. Ford, 
TESS is, Ss0n dS SCt Lior sae: 
ed. 562; Tunis v. Lakeport Agricul- 
tural Park Assoc, 98 Cal285= 330, & 
63, 447; Western. Well Works v. 
California Farms Co., 60 Cal. A. 749, 
758, 214 P 491. 

“What area of land is subject to 
lien in a given case largely depends 
on the character of the improvement. 
The extent of ground proper and 
necessary to the enjoyment of a 
building, a wall, or a fence, would not 
be the same as that required tor’ or 
appertaining to an irrigation system, 
but the principle of determination is 
the same. Springer Land Assoc. v. 
Ford, supra [quot Western Well 
Works, Inc. v. California Farms Co., 


supra]. 

{a] General an aa Re the 
Act of June 4, 1901, L. 431, curti- 
lage, to be regarded Hie appurtenant 
to a building and bound by a mechan- 


ic’s lien filed against it, is ‘such as 
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building or improvement,°** or not properly appurte- 
nant thereto,®+ even though the use and occupation 
of the building would be much more profitable if 
such land was used and occupied in connection 
In applying these rules due considera- 
tion should be given to the character and purpose 
of the improvement.®® 

[§ 340] (b) Entire Lot or Tract. Ordinarily the 


entire lot, tract, or parcel upon 


which the building or improvement is situated.®* 
of a farm, the len ordinarily ex- 


is reasonably needed for the general 
purpose’ for which the structure is 
erected, and belongs to the same 
owner,” Wirsing v. Pennsylvania 
Hotel, etc., Co., 226 Pa. 234, 238,75 A 
259, 26 LRANS 881. 

[b] Probable or intended use.— 
(1) The ordinary and probable uses 
for which the building is adapted 
and to which it will be put, rather 
than the use for which it is designed, 
should determine the extent of the 
lien, where in all probability the 
building will never be used for the 
purpose for which it was intended, 
but must be put to some other use 
for which it is adapted. Filston 
Farm Co. vy. Henderson, 106 Md. 335, 
67 A 228. (2) However, it is held 
that, where the fault of the owner in 
not paying installments prevents the 
mechanic from erecting the whole 
building, the lien extends to the par- 
cel intended to be used with the 
whole building when finished, and not 
merely to that portion specially in- 
tended to be used in connection with 
the part actually erected and which 
would be convenient for the use of 
such part. Hill v. La Crosse, ete., R: 
Co., 11 Wis. 214. 

[c] Irrigating well.—‘In deter- 
mining what would be a convenient 
space for the use and occupation of 
an irrigating well consideration must 
be given to the reasonable and bene- 
ficial use of the waters of the well, 
since the well is useless without the 
use and application of its waters 
upon sufficient land to render an 
adequate return for the cost of its 
creation and use. The question is 
not so much as to the amount of land 
required for the area to be occupied 
by the well and its appliances, but 
rather as to the amount of land to 
be improved or benefited by the 
creation and use of the well.” West- 
ern Well Works, Ine. v. California 


big Cor 60 Cal. “AL 749,757, 214 
{[d] A burial ground is not neces- 


sary for the enjoyment of a church 
building for the purpose for which it 
was designed, and hence is not sub- 
ject to a lien for the erection of the 
church. Beam v. Methodist Episco- 
pal Church, 3 PaLJR 343, 5 PaLJ 286. 

57. Conn.—Lindsay v. Gunning, 59 
Conn? +296 ¥°22- SAI" 320) hl SLAs 553 
Charleston Bank y. Curtiss, 18 Conn. 
342, 46 AmD 325. 

Tll.—St. Louis Nat. Stock Yards v. 
O’Reilly, 85 Ill. 546; Woodburn v. 
Gifford, 66 Ill. 285; Le Forgee v. 
Colby, 69 Ill. A. 4438. 


Ind.—Crawfordsville v. Barr, 65 
Ind, "367; Judah -v< , eo. Cheyne 
Electric Co., 53 Ind. A. 476, 101 NE 
1039. 

Mass.—Donnelly v. Butler, 216 
Mass. 41, 102 NE 917; Davidson v. 
Stewart, ‘200 Mass. 393, 86 NE 779; 
Orr v. Fuller, 172 Mass. 597, 52 NE 
1091; Whalen y. Collins, 164 Mass. 
146, ‘41 NE 124; Collins v. Patch, 156 
Mass. 317, 31 NE 295; Quimby v. 
Durgin, 148 Mass. 104: 19 NE 14, 
1 LRA 514; Wall v. Robinson, 115 
Mass. 429. 

Minn.—Bergsma v. Dewey, 46 Minn. 
857, 49 NW 57. 


Mo.—Miller v. Hoffman, 26 Mo. A. 


Sag 
. C.—Broyhill v. Gather, 119 N. C. 
443, 26 SE 31, 
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ings, previously erected, on the same lot;® but 
other courts hold that the lien extends to the en- 
tire lot,?° even though there are on it buildings 
previously erected,7! or at least that there must 
be proof of something more than the mere ex- 
istence of another building on the lot in order 
to exclude any part of the lot from the operation 
of the lien.72 A distinction is drawn between the 
amount of land subject to the lien in the first in- 
stance and the amount which should be sold to 
satisfy the lien;’* even though an entire tract is 
subject to the lien,’* yet where the tract can be 
divided without injury, only so much thereof as 
is necessary to satisfy the lien should be sold.*° 
However, there are some cases holding that the 
len extends to so much of the tract of land on 


tends to the entire farm,®* and in case of a town 
or city lot it extends to the entire lot.°? The 
word ‘‘lot,’’? as used in this connection, does not, 
except in some jurisdictions,°° necessarily mean a 
surveyed or platted lot,®t but rather means a 
single and entire tract or parcel.®? Under this 
construction, the lien may extend to two or more 
lots used and treated as a single tract or parcel, 
at least where the building or improvement covers, 
in whole or part, all of such lots,** or it may 
cover only part of a lot where the lot has been 
divided into two or more parcels designed for 
‘separate use.*® However, there are cases in which 
the lien is held not to extend to the entire tract 
on which the building or improvement is situated,°¢ 


as where the case comes within an applicable stat- 
ute limiting the lien to one acre or other speci- 
fied area, and the tract exceeds the statutory 
limit,7 or where to extend the lien to the entire 
lot would work hardship and injustice.®® 
courts hold that the lien does not extend to the 
entire lot where there are other independent build- 


Oh.—Choteau v. Thompson, 2 Oh. 
Sta iid: 
Wis.—Hill v. La Crosse, etc. R. 


Co., 11 Wis. 214. 

B. C.—Beseloff v. White Rock Re- 
sort Dev. Co., 22 B. C. 338, 23 DomLR 
676, 32 WestLR 73, 8 WestWkly 1338. 

[a] For example (1) there is no 
error in making a decree, in respect 
to the erection of two buildings on a 
United States survey of four hun- 
dred acres, extend to the entire tract. 
St. Louis Nat. Stock Yards v. 
O’Reilly, 85 Tll. 546. (2) A lien claim 
will cover and attach to, as being 
part of the lot and curtilage whereon 
the building was erected, about fifty- 
three acres of land which has always 
been treated and sold as one lot of 
mill property, although part of it is 
uninclosed, and is chiefly open, 
broken, back land. Edwards v. Der- 
rickson, 28 N. J. L. 39 [aff 29 N. J. L. 
468, 80 AmD 220]. 

[b] A subsequemt division of the 
lot does not affect the application of 
the rule. Davidson v. Stewart, 200 
Mass. 393, 86 NE 779. 

{[c] Fencing in of part.—Where a 
house is built for the owner upon a 
tract of eighty acres, it is no segre- 
gation of the house from the tract 
that it is within a fence inclosing 
about three acres. Broyhill v. Gai- 
ther, 119 N. C. 443, 26 SE 31. 

{d] Establishment on part of lot. 
—(1) Where the statute gives a lien 
upon the building and “the lot of 
land upnon which the same is situ- 
ated,” a lien cannot, at the option 
of the holder thereof, be established 
on a part only of the whole lot, 
Whalen v. Collins, 164 Mass. 146, 41 
NE 124. (2) However, it is generally, 
although not always, held that the 
lien claim or statement: is not ren- 
dered invalid by the fact that it de- 
seribes less land than it properly 
might have. See supra § 267. 

[e] Double house.—Where the 
structure on which the work was 


done is one building, although ar- 
ranged for use as two dwelling 
houses, the lien can be maintained 


on the whole premises for the whole 
amount due, although part of the 


work was done on each of the 
houses. Getchell v. Moran, 124 
Mass. 404. 
538. In re Long, 27 Del. 88, 86 A 
104. And see cases infra this note. 
[a] Farm buildings.—(1) In one 


case a lien for farm buildings was 
held to extend to the whole of a three 
hundred and fifty acre farm. lLind- 
say v. Gunning, 59 Conn. 296, 22 A 
310, 11 LRA 553. (2) Where a barn 
is built on a farm, and is of the 
proper and necessary size for the 
correct farming of such farm, the 


Some t 
mechanie’s ‘lien 
ignated area of 
lien on the barn will extend to the 


whole farm. Wismer’s Est., 2 Pa. 
Co. 387. 
59. In re Long, 27 Del. 88, 86 A 


104; Pairo v. Bethell, 75 Va. 825. 

60. ‘Adams vy. Central City Granite 
Brick, etc., Co., 154 Mich. 448, 117 
NW 932, 129 AmSR 484. 

61. Cal—wWarren vy. Hopkins, 110 
Cal. 506, 42 P 986, 

Minn.—Lax v. Peterson, 42 Minn. 
214, 44 NW 3. 

Beets telelnhie v. Grodt, 4 Mo. A. 

8. 

Nebr.—Doolittle v. Plenz, 16 Nebr. 
153, 20 NW 116. a 

Wis.—Hill v. La Crosse, ete. R. 
Co., 11 Wis. 214. 

62. Lax v. Peterson, 42 Minn. 214, 
44 NW 3; Fitzgerald v. Thomas, 61 
Mo. 499; Hill v. La Crosse, etc., R. 
Co,,.. £1. Wis; 224. 

Lumber Co. 


Blanch 107 eiscane soon LO onl 
Meinholz v. Grodt, 4 Mo. A. 568; 
Hx .p.. Davis, 9/7 Si Cy 204s [Caines 
Grimshaw Co. v. White, (Wash.) 238 
P 980. See Clarke v. Moore, 1 Alta. 
L. 49, 8 WestLR 405 (the land af- 
fected by the lien includes two lots, 
although the house apparently is 
situated on only one, where both lots 
were purchased by defendant for his 
use with the house). 

[a] Alley running through prop- 
erty.—The rule is applicable where 
the entire property, consisting of 
several lots, is used by the owner as 
one property, although an alley runs 
through it, and part of the lots are 
on one side of the alley, the remain- 
der being on the other side. Hard- 
man Lumber Co. v. Blanch, 107 Kan. 
459, 192 P 742. 

{b] Lack of absolute ownership as 
to part of lots.—It has been held that 
the lien will include several adjoin- 
ing lots inclosed by a common fence, 
and used and controlled by the owner 
of a building for one common and 
avowed purpose, although as to some 
he is not the absolute owner, Ex p. 
Davis, 9 S. C. 204, 

64 See infra § 347. 

65. Hill v. La Crosse, etc., R. Co., 
11, Wis. 214. 

[a] Partition by tenants in com- 
mon.—When tenants in common par- 
tition their land and take possession 
of their several parts, although no 
deed passes, and one of the parties 
has a house erected on his part, such 
part only is subject to the lien. Otis 
v. Cusack, 43 Barb. (CN. Y.) 546. 

66. Cowan v. Griffith, 108 Cal. 224, 
41 P 42, 49 AmSR 82; Filston Farm 
Co. v. Henderson, 106 Md. 335, 67 A 
228. And see cases infra notes 68, 69, 

67. See infra § 341. 

68. Hiwing v. Allen, 99 Iowa 379, 


We 
742; 


which the house is built as, with the house, would 
be required to discharge it.7é 

[§ 341] (c) Statutory Limitation of Area.”” 
some states there are statutes providing that a 


In 


shall not cover more than a des- 


land.?® These statutes are usually 
68 NW 702. 

69. Tramonte v. Wilens, 89 Conn. 
520, 94 A 978; Ewing v. lien, 99 


Iowa 379, 68 NW 702. 

Lien on other buildings on same 
lot see infra § 342. 

70. See supra text and note. 57. 

71. Judah v. F. H. Cheyne Electric 
Co., 58 Ind. A. 476, 101 NE 1039; .Wha- 
len v. Collins, 164 Mass. 146, 41 NE 
124; Collins v. Patch, 156 Mass. 317, 
31 NE 295; Quimby v. Durgin, 148 
Mass. 104, 19 NE 14, 1 LRA 514 [expl 
Landers v. Dexter, 106 Mass. 531], 

72. See infra § 678. 

73. Hess Flume Co. v. La Junta 
Sebytpen Land Co., 63 Colo. 236, 166 


[a] “Dien established on entire 
property may be foreclosed on part.— 
Mills v. Paul, (Tex. Civ. A.) 30 SW 


558. 

74 See suvra text and note 57. 
75. See infra XII, P, 2, a. 
76. ‘Vandyne v. Janness, 5 N. J. 

Eq. 485. 

77. Cross references: 

Burden of proving quantity within 
or without statutory limit see in- 
fra § 643. 

Description of statutory area in: 
Pish Sopa or statement see supra 


Petition or 
§..577. 

78. U. S.—Pennsylvania Steel Co. 
v. J. E. Potts Salt, etc., Co., 63 Fed. 
LSA CCAR 

Ala.—Christian, ete, Grocery Co. 
v.. Kling, 121 Ala. 292, 25 .S 629: 
Nunnally v. Dorand, 110 Ala. 539, 18 
S53, Bedsolev.. Peters, 79 Ala: 133; 
Turner v. Robbins, 78 Ala. 592; 
Montgomery Iron Works v. Dorman, 
78 Ala. 218. 

Ark,—Eastern Arkansas Hedge- 
Fence Co. v. Tanner, 67 Ark. 156, 53 
SW 886; White v. Chaffin, 32 Ark. 59. 

Mich.—Adams. vy. ..Central, | City 
Granite Brick, etc., Co., 154 Mich. 
448, 117 NW 932, 129 AmSR 484. 

Minn.—Evans v. Sanford, 65 Minn. 
271, 68 NW 21. 

Mo.—Bradish v. James, 83 Mo. 313; 
Holland v. McCarty, 24 Mo. A. 82. 
Oe J.—Gerard vy. Birch, 28 N. J. Ea. 

Tex.—Swope vy. Stantzenberger, 59 
Tex. 387. ; 

_Wis.—McAuliffe _v. Jorgenson, 107 
Wis. 132, 82 NW 706; Darling v. 
Neumeister, 99 Wis. 426, .75 NW 175; 
Kerrick v. Ruggles, 78 Wis. 274, 47 
| NW 437; Hill v. La Crosse, etc., R. 
Cok Al Wits. 214) . 

[a], One acre is the quantity of 
land to which the lien is commonly, 
although not universally, restricted 
by Such statutes. See statutory pro- 
visions; and cases supra this note. 


complaint see infra 
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limited in their application to certain cases’? or 
differ in their provisions as to urban and rural 
property ;*° but, where applicable, such statutes are, 
of course, controlling, ®? even though the building 
or improvement. stands on a single tract larger 
than the statutory area,** unless the parties have, 
by contract, extended the area of land to be coy- 
ered by the lien beyond the statutory limit.** 
[§ 342] c. Building or Improvement—(1) In Gen- 
given by a nie- 


eral. As a general rule the lien 
chanics’ lien statute extends to 


79. See statutory provisions; and 
cases infra this note. 

fa] Thus (1) some statutory limi- 
tations of this nature are not appli- 
cable to land in cities, towns, and 
villages. Sheffield Furnace Co. v. 
Witherow, 149 U. S. 574, 18 SCt 936, 
87 L. ed. 853; Christian, ‘ete, Grocery 
Co._v. Kling, 121 Ala. 292, 25 S 629; 
Holland v. McCarty, 24 Mo. A. 82. 
(2) A statute forbidding that a cur- 
tilage of more than a designated area 
shall be assigned to the building has 
been held to apply only where there 
has been no designation of the curti- 
lage by the owner and the means of 
designation by map do not exist. 
Gerard v. Birch, 28 N. J. Eq. 317. 

80. See statutory provisions. 

81. Ala.—Bedsole v. Peters, 79 
Ala. 133; Turner v. Robbins, 78 Ala. 
692; Montgomery Iron Works y. Dor- 
man, 78 Ala. 218. 

Ark.— White v. Chaffin, 32 Ark. 59. 

Minn.—Evans vy. Sanford, 65 Minn. 
2015. 68. NW. «215. North Star Iron 


Works v. Strong, 33 Minn. 1, 21 NW 
740; Tuttle v. Howe, 14 Minn. 145, 
100 AmD 205. 

Mo.—Rawson vy. Sheehan, 78 Mo. 
668; Wright v. Beardsley, 69 Mo. 
548; Williams v. Porter, 51° Mo. 441; 


Engleman v. Graves, 47 Mo. 348. 

Mont.—Western Iron Works v. 
Montana Pulp, etc., Co., 30 Mont. 550, 
VESEALS. ‘ 

Tex.—Swope v. Stautzenberger, 59 
Tex. 387. 

Wis.—Dusick v. Meiselbach, 118 
Wis. 240, 95 NW 144; McAuliffe v. 
Jorgenson, 107 Wis. 132, 82 NW 706; 
McCoy v. Quick, 30 Wis. 521; Hill v. 
La Crosse, etc., R. Co., 11 Wis. 214. 

{a] Homestead. — Regardless of 
whether or not the land constitutes a 
homestead, the lien thereon i 
stricted to the statutory area, 
ple’s Independent Rice Mill Co. v. 
Benoit, 117 La. 999, 42 S 480. 


82. See cases supra note 81. 

83. Sheffield Furnace Co. v. Withe- 
EOw, 49) Ux Sp 514; 6 78,- 13 SCt 936; 
37 L. ed. 853. See Adams v. Cen- 


tral City Granite Brick, etc., Co., 
154 Mich. 448, 457, 117 NW. 932, 129 
AmSR 484 (‘‘We are not called upon 
to determine whether, and, if at all, 
in what manner, the statutory lim- 
its of a mechanic’s lien may be ex- 
tended by contract. We find nothing 
in the testimony which indicates any 
attempt of the parties to fix, by con- 
tract or otherwise, the quantity of 
jland to which a lien should extend’’). 
“Such a stipulation is tantamount 
to an equitable mortgage.” Sheffield 
Furnace Co. v. Witherow, supra. 
84 U. S.—National Fdy., fi 
Works v. Oconto Water Co., 52 Fed. 
43 [aff 59 Fed. 19, 7 CCA 603]. 
Cal.—Willamette Steam Mills Co. vy. 
Kremer, 94 Cal. 205, 29 P 633. 
Conn.—Stockwell v. Campbell, 39 
Conn. 362, 12 AmR 393. 
Ind.—Portland v. Indianapolis Mor- 
tar, ete., Co., 57 Ind. A. 166, 106 NE 
735. 
Iowa.—Sheldon v. Chicago Bond- 
ing, etc., Co., 190 Iowa 945, 181 NW 
282; Eauitable L. Ins. Co. v. Slye, 45 


‘Iowa 615. 
Mont.—Montana Lumber, etc., Co. 
v. Obelisk Min., etce., Co., 15 Mont. 


4o0n Oden Soa. 
oe ON. 


M.—Mountain..Electric .Co. v. 
Miles, 9 N. M. 512, 56 P 284. 

Pa,—Cowan v. Pennsylvania Plate 

Glass Co., 184 Pa. 16, 38 A 1081; 
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or structure.§* 


nished,®® 
and covers the 


Harman v. Cummings, 438 Pa. 322; 
Lightfoot v. Krug, 35 Pa. 348; Nelson 
v. Campbell, 28 Pa. 156. 

Wis.—Vilas vy. McDonough Mfg. 
Co., 9 Wis. 607, 65 NW 488, 51 AmSR 
925, 30 LRA 778. 

“Lien statutes providing for a lien 
upon a building have quite generally 
been construed as creating a lien 
upon the entire building.” Sheldon 
v. Chicago Bonding, etc., Co., 190 
Iowa 945, 960, 181 NW 282. 

[a] A block of buildings (1) con- 
structed as a single structure, al- 
though consisting of five dwelling 
houses, separated from each other by 
partition walls; is but one building, 
and the lien attaches to the whole 
building. Brabazon y. Allen, 41 Conn. 


861. (2) Block of buildings extend- 
Wa over two or more lots see infra 
347. 


85. Cal.—S. H. Harmon Lumber 
Con uVerelOwin LOL Cal Loa ,9do 1, er 
abe McGreary y.. Osborne, 9 Cal. 


Colo.—Stewart v. Talbot, 58 Colo. 
DOS, CL4G eid ANDeASsloTOC, LLG: 

Ind.—Baylies v. Sinex, 21 Ind. 45; 
Portland v. Indianapolis Mortar, etc., 
Co., 57 Ind. A. 166, 106 NE: 7365. 

Iowa.—Ewing v. Allen, 99 Iowa 379, 
68 NW 702; Harly v. Burt, 68 Iowa 
716, 28 NW 35. 

Ky.—Graves v. Collins, 8 Ky. Op. 
667% 

La.—Saloy v. Dragon, 37 La. Ann. 


Gls 

Minn.—King v. Smith, 42 Minn. 
286, 44 NW 65. 

Mo.—Menefee v. Beverforden, 95 


Mo. A. 105, 68 SW 972. 

N. H.—Goudie v. American Moore 
Peg Co., 122 A 349; Virgin v. Britton, 
80 N. H. 340,117 A 14. 

N. D.—McCaull-Webster El. Co, v. 
Adams, 29 N. D. 259, 167 NW 330, 
LRA1918D 1036. 

Pa.—Short v. Ames, 121 Pa. 530, 
15 A 607; Nagle v. Garrigues, 46 Pa. 
Super. 155; Browne v. Smith, 2 
Browne 229 note. 

[a] A town site 
“structure” nor .an 
within Comp. St. (1919) §§ 7339, 7344, 
and is not the subject of a lien under 
these sections. Armitage v. Bern- 


is neither a 


heim, 32 Ida. 594, 187 P 938. 

Lien on building alone see infra 
§ 343. 

$6. Emmeluth & Co., Ltd. v. Au 


In Kwai, 20 Hawaii 180. 

87. Willamette Steam Mills Co. v. 
Kremer, 94 Cal. 205, 29 P 633; Port- 
land y. Indianapolis Mortar, etc., Co., 
57 Ind. A. 166, 106 NE 735; Seidel v. 
Bloeser, 77 Mo. A. 172; Wright v. 
Cowie, 5 Wash. 341, 31 P 878. And 
generally see cases Supra note 84, 

[a] The rule applies although the 
work may have been done for the sole 
and exclusive benefit of the occu- 
pant or lessee of part of the building. 
Wright v. Cowie, 5 Wash. 341; 31 P 
878. 

88. See cases infra this note. 

[a] Building extending over line 
of land described.—(1) It has been 
held that the fact that a building on 
which a lien is claimed extends over 
the line of the land described in the 
petition will not defeat the lien on 
that part of the building standing on 
the land described for the value of 


the labor thereon, if this can be 
ascertained from the evidence. 
Batchelder vy. Hutchinson, 161 Mass. 


462, 37 NE 452. See Stevens v.' Lin- 


“improvement”. 
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entire’ building, structure, or improvement®® as 
such;* and it cannot be maintained on, enforced 
against, or confined to, a part of the building 
In some jurisdictions, however, the 
lien may, or must, be confined to a part of the 
building or improvement in certain eases.*® 
hen does not extend to a building other than the 
one for the construction or repair of which the 
labor was performed or the material was fur- 
such as another building in existence 
when the building for which the labor or mate- 


The 


coln, 114 Mass. 476 (holding the evi- 
dence insufficient for this purpose). 
(2) However, in an earlier case in the 
same jurisdiction, it was held that no 
lien could be maintained where the 
building was not wholly on the land 
described in the petition. McGuin- 
a v. Boyle, 123 Mass. 570, 25 AmR 
1 

[b] Addition to, or improvement 
ef, building.—(1) Where the law 
fixes a lien merely on improvements 
put on a house, a verdict extending 
the lien over all the premises, the 
ground on which the house stands as 
well as the house itself, is erroneous. 
Gaskill v. Davis, 66 Ga. 665. (2) 
Under a statute declaring that “any 
addition erected to a former building 

F shall be considered a building 
for the purposes of this act,” the 
lien covers only the addition ‘which 
is declared to be a building for the 
purposes of the act and does not 
cover the building to which the ad- 
dition is attached. Whitenack v. 
Noe, 11°N. J. Eq. 321. 

{c] Canals and irrigation systems. 
—(1) It has been held, in several 
cases which have arisen in reference 
to canals or irrigation systems con- 
structed by distinct sections or di- 
visions, that the lien may, and must, 
be confined to those portions which 
are newly constructed and upon or 
for which claimant has performed la- 
bor or furnished materials. South 
Fork Canal Co. v. Gordon, 6 Wall. 
18 L. ed. 894; Pacific 
* Mill Co. v. Bear Valley Irr. 
Co. 120) Cale 9452 Piis65 Gon Aums be 
158; Fisher vy. Pioneer Constr. Co., 
62 Colo. 538,°163 P 851; Pacific Coast 
Pipe Co. v. Blaine County Irr. Co., 
sZeeidas 105" Let (eo sO Creer iy. 
Cache Valley Canal Co., 4 Ida. 280, 
38 P 653, 95 AmSR 63. (2) Where 
all the work and materials for which 
liens are claimed was done and fur- 
nished in the construction of a hydro- 
electric system, to be used in elevat- 
ing water for irrigation purposes to 
land, which on account of its eleva- 
tion could not be irrigated by a 
gravity system, the lien will be con- 
fined to such system and not ex- 
tended to a dam and a gravity sys- 
tem by which water was distributed 
by the force of gravity to lands 
lying below the reservoir, which 
were completed or practically com- 
pleted before the construction of 
the hydroelectric system was com- 
menced. Continental, etc., Trust, etc., 
Bank v. North Platte Valley Irr. Co., 
219 Fed. 438, 185 CCA 150 (where the 
decision, however, was influenced by 
a question of priority between the 
mechanics’ liens and a trust deed). 
(3) The Oregon statute does not 
confer a lien upon an irrigation pro- 
ject or system but only upon particu- 
lar structures that may enter into or 
go to make up the project or system; 
the lien of a particular claimant ex- 
tends only to the particular struc- 
tures upon which he performed work, 
and does not extend to the entire 
system unless he performed work on 
all the structures constituting the 
system, under a contract for. the con- 
struction of the whole system. Co- 
lonial Trust Co. v. Vale-Oregon Irr. 
Co., 265 Fed. 393. 

89. Dalles Lumber, etc., Co. v. 
Wasco Woolen Mfg. Co., 3 Or. 527. 

Two or more buildings erected un- 
der same contract see infra § 348. 
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rials were furnished was erected,®° unless the old 
building is appurtenant to the new building®* or 
stands on ground belonging to the same owner 
and is so related to the new building as to sub- 
However, it has been 
held that upon the destruction of the building on 
account of which the lien is claimed and the erec- 
tion of another building on the lot by another per- 
son, such new building becomes a part of the realty 


serve a common purpose.’” 


and subject to the len.®* 


[§ 343] (2) Building or Improvement Alone.°* 
In a few jurisdictions, a mechanic’s lien cannot 
attach to, or be enforced against, a building alone 
apart from the land on which it is located; but 


90. Peck v. Brush, 89 Conn. 554, 
94 A 981; McDonald v. Minneapolis 
Lumber Co., 28 Minn. 262, 9 NW 765. 

[a] Even though on the same lot, 
other separate, distinct, independent 
buildings, in existence before_ the 
building for which the lien is claimed 
was érected, are not covered by the 
lien. Peck v. Brush, 89 Conn. 554, 94 
A 981; Ewing y. Allen, 99 Iowa 379, 
68 NW 702. 

91. Peck v. Brush, 89 Conn. 554, 
94 A 981. 

[a] Improvement appurtenant to 

two establishments.—A stack erected 
in a building used as a pork house, 
for the joint purposes of serving the 
pork house and of generating steam 
and running machinery in a distill- 
ery attached thereto which can be 
used as a distillery only in connec- 
tion with the pork house, must be 
regarded as a structure necessary to 
both establishments and as a part 
thereof, although the pork house may 
be used independently of the distill- 
ery, and a mechanic has a lien on 
both establishments for the construc- 
tion of the stack. Bodley v. Den- 
mead, 1 W. Va. 249. 
Particular buildings held not 
appurtenant to new  buildings.— 
Peck v. Brush, 89 Conn. 554, 94 A 
981; McDonald vy. Minneapolis Lum- 
ber Co., 28 Minn. 262, 9 NW 765. 

92. Nagle v. Garrigues, 46 Pa. Su- 
per. 155. Compare Pusey v. Penn- 
Sylvania Paper Mills, 173 Fed. 634 
[aff sub nom. George M. Newhall En- 
gineering Co. v. Hgolf, 185 Fed. 481, 
107 CCA 581] (under the Pennsylva- 
nia statute the fact that a new build- 
ing upon its erection becomes a part 
of a manufacturing establishment 
does not extend the lien for materials 
to all the buildings which make up 
the plant, old as well as new). 

93. Cain v. Texas Bldg., etc. As- 
soc., 21 Tex. Civ. A. 61, 51 SW 879. 

94. Cross references: 
Enforcement by sale of building or 

improvement separate from land 

see infra XII, P, 2, a. 

Lien on land alone see supra § 338. 

95. Hawaii—Emmeluth & 0., 
Ltd. v. Au In Kwai, 20 Hawaii 180. 

N. J.—Leaver v. Kilmer, 71 N. J. L. 
291, 59 A 643. 

Okl.—Keel vy. Ingersoll, 27 Okl. 117, 
111 P 214. 

Wash.—Vendome Turkish Bath Co. 
Vv. Schettler, 2. Wash. 457,.27% P 76: 
Kellogg v. Littell, ete, Mfg. Co., 1 
Wash, 407, 25 P 461. 

Wis.—Jessup v. Stone, 13 Wis. 446; 
Rees v. Ludington, 13 Wis. 276, 80 
AmD 741. 

[a] Reasons for rule—(1) ‘To 
construe the statute as contended by 
the plaintiff would be to permit the 
lienor at his option to sacrifice in 
many, perhaps in most, instances 
much of the value of the debtor’s 
property. A building, if subject to 
be sold separately, could be forced 
upon the market for the value of its 
materials only with the consequent 
loss to the owner of the greater part 
of its cost and value as a completed 
structure. Again, difficulties would 
often accompany an attempt to sell 
separately the structures not remoy- 
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in a majority -of jurisdictions, the building or 
improvement, as distinct from the land, may be sub- 
jected to the lien under certain circumstances,°° 
although even in such jurisdictions a len on the 
building or improvement alone has been denied 
in certain cases.°** 
a lien is held to attach to the building alone in- 
clude generally cases in which there is no lien on 
the land on account of the contract for the erec- 


The cireumstances under which 


tion of the building having been made with a per- 


son who 


able by the persons erecting them. 
What rights of ingress or egress 
would the purchaser have in remov- 
ing the materials? If the owner of 
the land should see fit to erect a 
fence around the structure what 
remedy would the purchaser have? 
How much time after the sale would 
the purchaser have for the removal? 
The statute is silent on all these 
points and does not provide any 
method by which a lien established 
upon a building alone can be made of 
value to a lienor. .. . Nowhere in the 
statute do we find any provision indi- 
cating that the legislature intended 
to allow a lien on a structure sepa- 
rately from its owner’s interest in 
the land.” Emmeluth & Co., Ltd. v. 
Au In Kwai, 20 Hawaii 180, 184. 
(2) “The statute controlling in this 
case contains no provision creating 
in specific terms a lien upon the im- 
provements separate and apart from 


the realty, nor does it contain any. 


provision authorizing a foreclosure 
of the lien upon such improvements 
separate and apart from the land 
when for any reason the lien cannot 
attach to the land, or that authorizes 
the vendee to remove such improve- 
ments after purchase.” Keel v. In- 
gersoll,.27 Okl. 117, 120, 111 P 214. 
96. Ala.—Salter v. Goldberg, 150 
Ala. 511, 43 S 571; May, etc., Hard- 
ware Co. v. McConnell, 102 Ala. 577, 
14 S 768; Hughes v. Torgerson, 96 
Ala. 346, 11 S 209, 38 AmSR 105, 16 
LRA 600; Bedsole v. Peters, 79 Ala. 
133; Turner v. Robbins, 78 Ala. 592. 
And see First Ave. Coal, etc., Co. v. 
McWilson, 182 Ala. 276, 62 S 531 
(recognizing the rule). 
Cal.—McGreary v. Osborne, 9 Cal. 


119; Linck v. Meikeljohn, 2 Cal. A. 
506, 84 P 309. 
Ga.—Gaskill v. Davis, 66 Ga. 665. 


Ind.—Williamson vy. Shank, 41 Ind. 
A. 513, 83 NE 641. 

Ind. T.—Arnold v. Campbell, 3 
Ind. T. 550, 64 SW 532. 

Iowa.—Smith v. St. Paul F. & M. 
Ins. Co., 106 Iowa 225, 76 NW 676; 
Oliver v. Davis, 81 lowa 287, 46 NW 
1000; Lane v. Snow, 66 Iowa 544, 24 
NW 35; Oswold v. Buckholz, 13 Iowa 
506. 

Ky.—Orr v. Batterton, 14 B. Mon. 
100 (under the act of 1831). 

Mass.—Forbes v. Mosquito Fleet 
Yacht Club, 175 Mass. 432, 56 NE 
615 (stating that the contrary opin- 
ion expressed in Stevens v. Lincoln, 
114 Mass. 476 and Hayes v. Fessen- 
den, 106 Mass. 228 was not binding 
as an authoritative construction of 
the statute; and distinguishing Beld- 
ing v. Cushing, 1 Gray 576 as hav- 
ing been decided under a prior Sstat- 
ute). 

Mich.—Jossman v. Rice, 121 Mich. 
270, 80 NW 25, 80 AmSR 493; Fuller 


v. Detroit Loan, ete. Assoc, 119 
Mich. 71, 77 NW 642. 
Miss.—Weathersby v. Sinclair, 43 
Miss. 189; Buchanan v. Smith, 43 
Miss. 
Mo.—Kansas City Hotel Co. vy. 


Sauer, 65 Mo. 279; Holzhour v. Meer, 
59 Mo. 434; Collins v. Mott, 45 Mo. 100. 

Mont.—Morrow vy. Dahl, 65 Mont. 
251, 213 P §02; Stenberg v. Lienne- 


is not the owner of. the land or 
authorized agent ;°% and cases where there is a prior 
encumbrance on the land.% 
lien attaches, in some jurisdictions, to the build- 


his 
More specifically the 


mann, 20 Mont. 457, 52 P 84, 63 
AmSR 636; Montana Lumber, etc., 
Co. v. Obelisk Min., etc., Co., 15 Mont. 
20, 37 P 897. 

Nebr.—Pickens v. Plattsmouth 
Land, etc., Co., 31 Nebr. 585, 48 NW 
473; Shull v. Best, 4 Nebr. (Unoff.) 
212, 98 NW 753. 
pan Y.—Ombony v. Jones, 19 N. Y. 

N. D.—Gull River Lumber Co. v. 
Briggs, 9 N. D. 485, 84 NW 349; 
eee v. Surerus, 9 N. D. 57, 81 NW 

And see Pond y. Harrison, 96 Kan. 
542, 544, 152 P 655, LRAI1916B 1264 
[cit Cyc] (discussing the point); 
Crooker v. Grant, 5 Tex. Civ. A. 182, 
24 SW 689 (where a lien arising out 
of the erection of a building extend- 
ing over two lots was’ enforced 
against the entire building but 
against only one of the lots). 

97. Ala.—First Ave. Coal, etc., Co. 
v. McWilson, 182 Ala. 276, 62 S 531. 

Kan.—Pond v. Harrison, 96 Kan. 
542, 152 P 655, LRA1916B 1264. 

Ky.—Fetter v. Wilson, 12 B. Mon. 


Mich.— Wagar v. Briscoe, 38 Mich. 
7 


587. 

Sask.—Re Bock, 61 DomLR 397, 
[1921] 3 WestWkly 150. 

[a] Cases outside of statutory 
exceptions.—There cannot be a me- 
chanic’s lien on a building or other 
improvement separate and apart 
from the land itself, save for the 
statutory exceptions where improve- 
ments have been made on leased or 
mortgaged premises under contract 
with the lessee or mortgagor. Fath- 
man, ete., Planing Mill Co. v. Chris- 
tophel, 60 Mo. A. 106 [foll State v. 
Harley, 71 Mo. A. 200]. 

98. Morrow v. Dahl, 65 Mont. 251, 
213 P 602. And see Maynard v. Co- 
lumbus, 150 Ky. 817, 150 SW 1019 
(equitable, rather than _ statutory, 
lien). : 

Necessity of contract with owner 
or agent see supra § 73. 

99. U. S.—Red River Valley Nat. 
Bank y. Craig, 181 U, S. 548; -21 Sct 
703, 45 L. ed, 994. 

Alaska.—Copper River Lumber Co. 
v. Clark, 3 Alaska 635. 

Colo.—Bitter v. Mouat Lumber, 
ete:, Co:;.10 Colo. A.7307,, 58 BP 519. 

Mo.—Earl v. Scofield, 121 Mo. 390, 
25 SW 757; Hicks v. Scofield, 121 Mo. 
38h, 25 SW 755: : 

Mont.—Louis v. Theatorium Co., 69 
Mont. 50, 222 P 1062; Johnson v. 
Puritan Min. Co., 19 Mont. 30, 47 P 
337; Grand Opera House Co. v. Ma 
guire, 14 Mont. 558, 37 P 607. : 

N. D.—Gull River Lumber Co. v. 
Briggs, 9 N. D. 485, 84 NW 349. 

[a] Where removal would cause 
injury.—Some statutes allowing a 
lien to be enforced. against the build- 
ing alone where the land was subject 
to a prior lien have been held to ap- 
ply even though the ‘building could 
not be removed without destroying it. 
Ambrose Mfg. Co. v. Gapen, 22 Mo. A. 
397; Grand Opera House Co. v. Ma- 
guire, 14 Mont. 558, 37!P 607. , 

Priority as to building or improve- 
ment between mechanic’s lien and 
prior encumbrance see infra § 396. 
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ing or improvement alone where the owner of 
the building or improvement does not own the land 
on which it is situated,! or has no legal title 
thereto;? where the building is erected or improve- 
ment is made by a lessee® or vendee;* or where 
the building was erected or improvement made on 
the land of a married woman under a contract 
with her husband.® In some jurisdictions it is 
held that the hen may be enforced against the 
building alone, although the owner of the building 


is also the owner of the land on which it stands;°- 
but in other jurisdictions it is held that, where - 


the owner of the building also owns the land, and 
there is no prior hen or encumbrance on the land, 
it is error to limit the lien to the building alone.’ 
Some,® but not other,® courts hold that the len 
may attach to the building or improvement alone 
where the land is owned by husband and wife 
as tenants by the entirety and the contract for 
the building or improvement was made with the hus- 
band alone. The lien may attach to the build- 
ing. alone where it is erected by a tenant at will?° 
and is removable by him.'! Conversely it is held 
that the len cannot attach to the building alone 
where it is not subject to removal by the occupant 


1. Cal.—McGreary vy. Osborne, 9 [b] 
Calii19: 

Ilowa.—Smith v. St. Paul F. & M. 
Ins. Co., 106 Iowa 225, 76 NW 676; 


Estabrook v. Riley, 81 Iowa 479, 46 


Baum vy. Covert, 


[ce] 


MECHANICS’ LIENS 


A mechanic’s lien covers gas 
fixtures attached to a building for 
the purpose of being 
62 Miss. 113. 
Plumbing fixtures.— 
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or tenant at will,!? although it is also held that 
it is no objection to enforcement of a len upon 
buildings and improvements on leased premises, 
erected or made under a contract with the lessee, 
that there is a provision in the lease prohibiting the 
removal of the improvements from the premises un- 
less the rent is paid.** 

[§ 344] d. Fixtures, Materials, and Personal 
Property. The lien extends to and covers fixtures.'* 
Usually it does not attach to articles which have 
not been divested of their character as personal 
property by being attached to the realty so as to 
become a part thereof, 15 nor does it attach directly 
to materials or specific articles, as such, which 
were furnished for the building,'® regardless of 
whether they are incorporated in the building?’ 
or are unused.1* However, a few statutes give a 
mechanic’s lien on materials. furnished,® even 
though they are not incorporated in the building?° 
or have not become a part of the realty.24_ One 
view is that under such statutes a mechanie’s lien 
may attach to personalty.?? Another view is that 
materials furnished in good faith for the construc- 
tion of a building, but not used therein, are in 
effect a part of the realty so as to come within the 


Au In Kwai, 20 Hawaii 180. : 
Ill— Lewis v. Rose, 82 Ill. 574; 
Ss Vv. McBride, Hy ted WW ates XO 


Ind.—Baylies v. Sinex, 21 Ind. 45; 


used therein. 


An origi- 


NW 1072, 10 LRA 33; Lane v. Snow, 
66 Iowa 544, 24 NW 35. 
La.—Hearne v. Victoria Lumber 
Co., 131 La. 646, 60 S 22. 
Mass.—Forbes v. Mosquito Fleet 
Yacht Club, 175 Mass. 432, 56 NE 615. 
Mont.—Louis v. Theatorium Co., 69 


Mont. 50, 222: P 1062. 

Contract with person owning 
building, but not land, as giving 
right to lien see supra § 78. 

2. Stephens Lumber Co. v. Town- 
send-Stark Corp., 228 Mich. 182, 199 
NW 706, 201 NW 218; Sheldon v. 


Bremer, 166 Mich. 578, 132 NW 117. 

3. Sée supra § 92. 

4. See supra § 114. 

5. Royal Lumber Co. v. Hoelzner, 
199 Iowa 24, 201 NW 53 (claimant is 
entitled to remove the building, if 
the premises are restored to the con- 
dition they were in before the build- 
ing was erected); Planters’ Lumber 
Co. vy. Tompkins, 111 Miss. 307, 71 S 

5. 


City Hotel 
Sauer, 65 Mo. 279. 

7. Early v. Burt, 68 Iowa 716, 28 
NW 35; Louis v.-Theatorium Co., 69 
Mont. 50, 222 P 1062. 

8 Nold v. Ozenberger, 152 Mo. A. 
439, 138 SW 349. 

9. Bauer v. Long; 147 Mich. 351, 
110 NW 1059, 118 AmSR 6552, 11 
AnnCas 86. 

10. Williamson v. Shank, 41 Ind. 
A. 513, 83 NE 641. 

11. Ombony v. Jones, 19 N. Y. 234 
[aff 21 Barb. 520]. 

12. Pond v. Harrison, 96 Kan. 542, 
152 P 655, LRA1916B 1264. 

13. Alabama State Fair, etce., As- 
soc. vy. Alabama Gas Fixture, etc, 
Co., 1381 Ala. 256, 31 S 26. 

14. Ala.—Rothe v. Bellingrath, 71 
Ala. 

Iowa. ‘—Nordyke, etc., Co. v. Hawk- 
eye Woolen Mills Co., 53 Iowa 521, 
5 NW 693. 

Kan. — Hathaway v. Davis, 32 Kan. 
693; 5: P 29. 

i Miss.—Baum v. Covert, 62 Miss. 
ies 

Mo.—Haeussler v. Missouri Glass 


CoM cv 


Co., 52 Mo. 452; Collins v. Mott, 45 
Mo. 100. 

Oh.—Gashe v. Ohio Lumber Co., 5 
OhS&CP 130. 

[a] A boiler in a brewhouse is a 


fixture, and subject to a mechanic’s 
lien. 
R. (Pa.) 443, 17 AmD 680. 


nal contractor has a lien on piumbing 
fixtures and equipment installed by 


him. Dallas Plumbing Co. v. Har- 
rington, (Tex. Civ. A.) 275 SW 190. 
Fixtures: 


Generally see Fixtures 26 C. J. p 649. 
Lien for installation see supra § 45. 

15. U. S.—Armstrong Cork Co. v. 
Merchants’ Refrigerating Co., 184 
Fed. 199, 107 CCA 93 [mod 171 Fed. 


778]. 
Ala.—Forbes v. Alabama Mach., 
West 


ete., Co., 176 Ala. 423, 58 S 398. 
Kan.—Geppelt v. Middle 
Stone Co., 90 Kan. 539, 135 P 573. 
Mich.—Wagar v. Briscoe, 38 Mich. 
587 
Miss.—Baum vy. Covert, 62 Miss. 
Glass 


113. 
Mo.—Haeussler v. Missouri 


Co., 52 Mo. 452; Collins v. Mott, 45 
Mo. 100; Ottumwa Iron Works v. 
Muir, 126 Mo. A. 582, 105 SW. 29. 


But see Joplin Supply Co. v. West, 
149 Mo. A. 78, 130 SW 156 (a me- 
chanic’s lien may be enforced against 
personal property where improve- 
ments have been made on _ licensed 
lots or lands, under L. [1901] p 206 
allowing a lien for such improve- 
ments; to hold otherwise would be 
to render the statute a nullity, as 
there would be no cases wherein its 
provisions could be applied). 

Or.—Honeyman v. Thomas, 25 Or. 
539, 36.P 636. 

Pa.—White’s App., 10 Pa. 252; 
Church v. Griffith, 9 Pa. 117, 49 AmD 
548. 

{a] Trade fixtures do not become 
a part of the realty and hence are 
not subject to a mechanic’s lien. 
Carroll v. Shooting the Chutes Co., 85 
Mo. A. 5638. 

[b] The lien does not cover ta- 
bles used as counters, but which are 
not in any manner attached to the 
house, and can be used in one place 
as well as another. Baum y. Covert, 
62 Miss. 113. 

{c] A derrick which can he re- 
moved without injuring the realty, 
and which was attached to soil and 
rock merely to steady it, rather than 
to make it part of the freehold, is not 
subject to a mechanic’s lien. Honey- 
man v. Thomas, 25 Or. 539, 36 P 636. 

Machinery see infra text and note 


25. 
16. Ala.—First Ave. Coal, ete., Co. 


Gray v. Holdship, 17 Serg. &| v. McWilson, 182 Ala. 276, 62 S 581. 


Hawaii—Emmeluth & Co., Ltd. v. 


Portland v. Indianapolis Mortar, ete., 
ead 57 Ind. A. 166, 106 NE 735, 
Iowa.—Heaton v. Horr, 42 Iowa 
“The lien created by the law is not 
against the specific thing furnished.” 
Steigleman v. McBride, supra. 

“The lien cannot be acquired . . 
upon specific articles furnished for a 
building as distinct from the building 
itself.” Portland v. Indianapolis 
Mortar, etc., Co., supra. 
ag Machinery see infra text and note 

17. See cases infra this note. 

[a] In such case the lien is on 
the entire building or structure (see 
supra § 342) in which the materials 
or articles are placed or incorporated 
and of which they become a part. 
Baylies v. Sinex, 21 Ind. 45; Port- 
land v. Indianapolis Mortar, etc., Coz 
57 Ind. A. 166, 106 NE 735. 

[b] Construction and application 
of statute—A statute making a me- 
chanic’s lien attach to materials fur- 
nished, in the case of improvements 
erected on leased or rented land, 
must involve the necessary implica- 
tion that these materials, in order to 
authorize the enforcement of such 
lien on them specifically, must be 
capable of practical identification, 
and therefore such statute does not 
apply where the materials are used 
merely for repairs and are so merged 
in the freehold as to be incapable 
of severance. Rothe v. Bellingrath, 
71 Ala. 55.° 

18. Porter, etc., Hardware Co. v. 
Lee, 105 Ala. 361, 17 S 216; Lee v. 
King, 99 Ala. 246, 13 S 506. 

{a] Even though the purchaser of 
materials sells them to one who pur- 
chases without fraud, instead of 
using them for the contemplated 
erection or improvement, no lien fol- 
lows them into the hands of the 
purchaser. Heaton v. Horr, 42 Iowa 
187. 

Necessity of use of materials gen- 
evally see supra § 64. 

19. Hall v. Bullock, 97 SW 351, 29 
KyL 1254; Skinner ‘Engine Cox Ve 
Metropole Café Co., 19 OhNPNS 113. 

20. Goudie v. American Moore Peg 
Co., (N. H.) 122 A. 349, 

21 a Virgin vVaceritton a sommNemade 
340, 117 A 14. 

2@. Skinner Engine Co. v. Metro- 
pole Café Co., 19 OhNPNS 113. 
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operation of the lien.”* ASE 

Machinery. Under the statutes of some jurisdic- 
tions, a mechanic’s lien extends to and covers ma- 
chinery when,2 and only when,” it is so attached 
to the realty as to be a part thereof; it does not 
attach to the machinery as such,*° but only in- 
directly to it as part of the building or structure 
to which it is attached and of which it is a part.** 
Under the statutes of other jurisdictions, a me- 
chanic’s lien for furnishing machinery may attach 
to machinery which retains its character of per- 
sonalty and does not become a fixture.’* 

A mortgage may be ‘‘subject to’’ a mechanic’s 
lien in the sense of being ‘‘subordinate to’’ or 
‘inferior to’’ the lien,2® but not in the sense that 
the lien attaches to the mortgage debt®° or the 
mortgage itself.* 

[§ 345] e. Rents and Proceeds of Property. 
Where the property subject to the len has been 
sold and converted into money, under such circum- 
stances as to be discharged of the lien or beyond 
the reach of the court, the len may attach to, 
and be satisfied out of, the proceeds.** However, 
where the building has been destroyed by fire, the 


i 
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lien does not attach to the proceeds of a fire 
insurance policy.** In some instances it is held 
that, where the lien is unenforceable against the 
property, claimant is entitled to payment out of 
rents received by a testamentary trustee** or the 
representatives or heirs of the owner.*® 

[§ 346] f. Several Lots or Buildings*°—(1) In 
General. It is intended to discuss here the ex- 
tent of the property covered by the len where 
two or more buildings are erected or two or 
more improvements are made or where a building 
is erected or improvement made on two or more 
lots. The question whether the lien extends to old 
buildings situated on the same lot as the new build- 
ing,*? as well as the question whether the hen 
extends to land outside of the lot or parcel on 
which the building or improvement stands,°* has 
been previously discussed. While there is some au- 
thority to the contrary,®® it is generally held that 
a lien for the entire amount due for work done 
on, or materials furnished for, several buildings 
or lots cannot attach to, or be enforced against, 
part of the buildings or lots,#° and that, where 
it is sought to enforce the lien on less than the 


23. Northland Pine Co. v. North- 
ern Insulating Co., 145 Minn. 395, 
177 NW 635. 

24. Geppelt v. Middle West Stone 
_Co., 94 Kan. 560, 146 P 1157. f 

25. Ind.—Portland v. Indianapolis 
Mortar, etc., Co., 57 Ind. A. 166, 106 
NE 735. 

Kan.—Geppelt v. Middle West 
Stone Co., 90 Kan. 539, 135 P 573. 

Mo.—Springfield Fdy., etce., Co. v. 
Cole, 130 Mo. 1, 31 SW 922; Ottumwa 
Iron Works v. Muir, 126 Mo. A. 582, 
587, 105 SW 29. 

N. J.—Case v. Arnett, 26 N. J. Ea. 
459 [rev on other grounds 29 N. J. 
Eq. 309]. 

Tex.—Lyon-Gray Lumber Co. v. 
Nocona Cotton Oil Co., (Civ. A.) 194 
SW 633. 

“Machinery furnished to the owner 
of a building, factory or mine which 
is not intended by the owner to be- 
come an immovable fixture to the 
land does not lose its character of 
personal property and cannot’ be 
made the subject of a mechanics’ lien 
since the intention of the law is to 
give a lien only in cases where the 
machinery is converted from person- 
alty into a part of the realty.” Ot- 
tumwa Iron Works v. Muir, supra. 

26. Meistrell v. Reach, 56 Mo. A. 
243; Hall v. St.. Louis Mfg. Co., 42 


27. Hall y. St. 
Supra. 
28. 


Louis Mfg. Co., 


U. S.—E. A. Kinsey Co. v. 
Heckermann, 224 Fed. 308, 189 CCA 
544 (Ohio). 

Md.—Stebbins vy. Culbreth, 86 Md. 
656, 39 A 321. 

Oh.—Skinner Engine Co. v. Metro- 
pole: Café Co., 19 OhNPNS 113; Rule 
v. Automatic New Distributing Co., 
281©,..C, Ay 848, 6 Oh, An 450. 

Or.—McFeron v. Doynes, 59. Or. 
S669u16; 61063. 

Wis.—Paige y. Peters, 70 Wis. 178, 
85 NW 328, 5 AmSR 156. 

[a] Under a local statute the lien 
may be enforced upon machinery 
separately from the land, if it is 
capable of being severed and removed 
without material injury. Slocum v. 
Caldwell, 13 SW 1069, 12 KyL 514. 

29. P. T. McDermott, Inc. v. Law- 
yers’ Mortg.1Co-.) 232° Ne Y40336; 133 
NE 909 [rev 190 App. Div. 955, 179 
Poh (aff 105 Mise. 463, 173 NYS 

Priority between mortgage and me- 
chanic’s lien see infra §§ 369-398. 

30. P. T. McDermott, Inc. v. Law- 
yers.’Mortg.) Co., 232. Ni.) 836,.183 
NE 909 [rev 190 App. Div. 955, 179 


NYS 946 (aff 105 Misc. 463, 173 NYS 
597) ] 


31. P. T, McDermott, Inc. vy. Law- 
yers’ Mortg. Co., supra. 


32. Loudon v. Coleman, 59 Ga. 
6538; Durham y. Mayo, 32 Ga. 192; 
Gaty v. Casey, 15 Ill. 189; Totten, 


etc., Iron, etc., Fdy. Co. v. Muncie 
Nail Co., 148 Ind. 372, 47 NE 703; 
Farmers L. & T. Co. v. Canada, etc., 
Ra Cos, 227 Ind.,.260, 26 ) INBeiS470 11 
LRA 740; Ness v. Davidson, 49 Minn. 
469, 52 NW 46 [foll Looby v. David- 
son, 49 Minn. 481, 52 NW 48]. 

{a] When only a portion of the 
property sold was subject to the lien, 
the lien attaches only to a corre- 
sponding portion of the proceeds of 
the sale. Loudon v. Coleman, 62 Ga. 
146. 

83. U. S.—Healey Ice Mach. Co. v. 
Green, 181 Fed. 890 [aff 191 Fed. 
1004, 111 CCA 668]. 

Minn.—Imperial El. Co. v. Bennett, 
127 Minn. 256, 149 NW 372. 

Tex.—Cameron v. Fay, 55 Tex. 58. 

Ont.—Chew v. Traders’ Bank, 19 
Ont. L. 74, 18 OntWR 548, 14 Ont 
WR 415. 

Abe Rig uae v. Tafler,, 11, Que, Pr: 
359. ‘ 

See also Galyon v. Ketchen, 85 
Tenn. 55, 1 SW 508 (insurance as- 
signed after loss, but before filing of 
lienor’s bill, to a mortgagee of the 
property). | 

[a] Reason for rule is that the 
proceeds of the policy do not repre- 
sent the property, but rather a debt 
resulting from a contract of insur- 
Isaacs v. Tafler, 11 Que. Pr. 


Right of lienholders generally to 
Soe priate of policy see Fire Insurance 
594. : 


§ 

34. Hall v. Bullock, 97 SW 351, 
29 KyL 1254. 
ain Hoover v. Wheeler, 23 Miss. 

36. Filing single or joint claims 
See supra §§ 208-211. 

37. See supra § 342. 

38. See supra § 338. 

39. Livingston v. Miller, 
PregNne Ye) 3G 
this note. 

{a] Rights of third persons not 
involved.—(1) It is held that, where 
a materialman’s claim arose from the 
construction of improvements on a 
city lot and a portion of an adjoining 
lot, but the lien statement claimed a 
lien only on the full lot, claimant 
is entitled to have his entire debt 
paid out of that lot, no other inter- 
est having intervened. Perkins v. 


16 Abb 
And see cases infra 


Boyd, 37 Colo: 265,986 RP 1045. (2) 
Likewise it is held that plaintiff, per- 
forming services for a_ telephone 
company on its system in the state 
and on an unauthorized branch line 
in another state, is entitled to en- 
force a lien for the full amount 
against the main line system in the 
state, where the line in the other 
State is useless except as an adjunct 
of the system in the state, and the 
rights of no person other than claim- 
ant and the company are involved. 
Brown v. Marine Home Tel. Co., 137 
Minn. 460, 162 NW 884. 

{b] Settlement of balance due.— 
Where a mechanic performs work on 
two separate buildings of the same 
owner, on separate pieces of land, and 
a settlement is made between the me- 
chanic and the owner by which the 
latter acknowledges a certain balance 
to be due to the former, such balance 
may fairly be a lien on either prop- 
erty; and if the balance has been 
appropriated it is a lien upon the 
property to which it is appropriated, 
while if it is not appropriated it 
should be left to the jury to settle 
how much of the balance is due upon 
each house. Stewart v. McQuaide, 
48 Pa, 195. 

40. McCrory v. Adams, 217 Mass. 
55, 104 NE 439; Rice v. Nantasket Co.,. 
140 Mass. 256, 5 NE 524; Foster v. 
Cox, 123 Mass. 45; Badger Lumber 
Co. v. Holmes, 44 Nebr. 244, 62 NW 
446, 48 AmSR 726; Hines v. Cochran, 
44 Nebr. 12, 62 NW 299; Byrd v. 
ae eee 389 Nebr. 109, 58 NW 

[a] Qne parcel not subject to lien. 
—A judgment giving a contractor, 
who made separate contracts for the 
improvement of two senvarate parcels 
of land, a lien on one of such parcels. 
for the value of the improvement on 
both of such parcels is erroneous, 
where one of the two parcels is not 
papier Dy fa Lae lien. Calumet 

oncrete Constr. Co. v. Filli i 
Pp ub IN AKO ee 

[b] As against mortgagee. — A 
claim for material furnished in build- 
ing two houses under separate con- 
tracts, filed as a lien against one of 
the buildings, is invalid as against a 
mortgagee of the building, although 
the owner has consented to a decree 
establishing the lien in a suit by 
claimant against him. - Leftwich 
Lumber Co. vy. Florence Mut. Bldg., 
ries Assoc., 104 Ala, ‘584, 18 9S 


Effect of release of one of several 
buildings from lien see infra § 458. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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§§ 346-349] 


whole number of buildings or lots, each building 
is subject to the lien only to the extent of what 
was done or furnished therefor,#! and each lot only 
to the extent of what was done or furnished for 
the building or improvement thereon.42 The lien 
is properly confined to the building upon which 
the work was done, although the original contract 
embraced other buildings.** 

[§ 347] (2) Single Building or Improvement on 
Two or More Lots. Where one building or improve- 
ment extends over two or more adjoining lots or 
parcels owned by the same person, the lien ex- 
tends to the building or improvement and all the 
lots or parcels on which it is situated,** especially 
where the owner treats all the lots or parcels 
as a single undivided tract.4® This rule applies in 
the case of a solid block of buildings erected by 
the same owner at the same time,*® even though 
the various houses may be distinct,*7 for in such 
case the entire structure may be regarded as one 
building.*® However, where a mechanic performs 
work under two separate contracts upon one block 
of houses, he cannot enforce a lien upon the whole 
block as one estate for the general balance due 
from the owner.*® 

[§ 348] (3) Two or More Buildings or Improve- 
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der an entire contract upon separate buildings 
owned by the same person and situated upon the 
same lot or tract, the lien attaches upon the whole 
property for the whole value of the labor or ma- 
terial;>! but the rule is otherwise where there are 
separate contracts.°2 Also it is held in some ju- 
risdictions that a lien for the entire amount due 
for labor performed or materials furnished in the 
construction of several buildings on separate lots 
under a single contract with the owner attaches 
to all the buildings and lots,°* at least where the 
lots are contiguous,*4 and according to some, but 
not other,°® authorities, even where the lots are 
not contiguous; but in other jurisdictions it is 
held that in such case the lien, instead of being 
extended to all the buildings and lots for the 
aggregate value of the labor and wmaterials,*’ 
should be confined, in respect of each building and 
lot, to the value of the labor and material ex- 
pended thereon,°® at least where subsequent pur- 
chasers and encumbrancers have become interested 
in different portions of the premises,®® or where, 
although there is only one contract, it is sever-— 
able as to each lot and the improvement thereon.®° 

[§ 349] (4) Property of Different Owners.*: In 
some jurisdictions it has been held that, where 
the owners of adjoining properties join in making 


ments.°° Where labor or material is furnished un- 
41. Dodds v. Cavett, 133 Miss. 470,] Co., 92 Ill. A. 320; Berndt v. Arm- 
97 S 813. knecht, 50 Ill. A. 467; Peck v. Stan- 
42: Badger Lumber Co. y. Holmes,| dart, 1 Ill. A. 228; Fitzgerald v. 


44 Nebr. 244, 62 NW 446, 48 AmSR 
726; Byrd v. Cochran, 39 Nebr. 109, 
58 NW 127; Barr v. Percy, (B. C.) 
7 DomLR 831, 21 WestLR 236. 

43. Macomber v. Bigelow, 126 Cal. 
9, 58 P 3812; Brunner vy. Marks, 98 
Cal. 374, 33 P 265. 

44, Adams vy. Central City Granite 
Brick, ete., Co., 154 Mich. 448, 117 
NW $32, 129 AmSR 484; Lamont vy. 
Le Feyre, 96 Mich. 175, 55 NW 687; 
Henning v. McAdam, 155 Minn. 194° 


193 NW 124; Miller v. Schmitt, 67 
NYS 1077. 
[a] Single contract.—Where ma- 


terials are furnished for the improve- 
ment of two pieces of real estate un- 
der a single contract with the owner, 
the lien therefor attaches to both 
pieces of property. Lyon vy. Cedar- 
town Lumber Co., 13 Ga. A. 450, 79 


SE 236. 
45. U. S.—Hooven, ete... Co. v. 
Featherstone, 111 Fed. 81, 49 "CCA 229. 


Cal.-—Warren vy. Hopkins, 110 Cal. 

506, 42 P 986. 
Colo.—Small v. Foley, 8 Colo. A. 

435, 47 P 64. 

Maree aeteeon v. Kenyon, 44 Conn. 

Laas v. Armknecht, 50 Ill. 
A. 46 

Mich.—Lamont v. Le Fevre, 96 
Mich. 175, 55 NW 687. 

Mo.—Meinholz vy. Grodt, 4 Mo. A. 
568. 

aE Y.—Miller v. Schmitt, 67 NYS 
1077. 

Oh.—Choteau v. Thompson, 2 Oh. 
St. 114. 

[a] Clearing land for town site 
or subdivision.—Where the contract 
is for the clearing of a tract of land 
as a town Site or subdivision, includ- 
ing lots and streets shown on a plan, 
a lien for the work done, including 
that done on the lots and streets, ex- 
tends to the entire tract except such 
as is excluded as being public streets 
and highways. Beseloff v. White 
Rock Resort Dev. Co., 22 B. C.. 33 
23 DomLR 676, 32 WestLR 73, 8 
WestWkly 1338. 

“Lot” as meaning “tract” generally 
see supra § 340. 

46. Phillips v. Gilbert, 101 U. S. 
721, 25 L. ed. 833; Orr v. Northwest- 


ern Mut. L. Ins. Coy; 86 7411.4. 260; 
James vy. Hambleton, 42 Ill. 308 
{appr Culver v. Elwell, 73 Ill. 536]; 


Christian y. Illinois Malleable Iron 


Thomas, 61 Mo. 499. 

47. Fitzgerald v. Thomas, supra. 

[a] Houses without internal com- 
munication.—Roat y. Frear, 167 Pa. 
614, 31 A 861. 

48. Phillips v. Gilbert, 101 U. S. 
721, 25 L. ed. 833; Fitzgerald v. 
Thomas, 61 Mo. 499; Moran v. Chase, 
52 N. Y. 346; Chambers v. Yarnall, 
15 Pa. 265. 

Ihien as extending to entire building 
generally see supra § 342. 

P 49. Landers v. Dexter, 106 Mass. 

31 

50. Cross references: 

Lien against part of buildings or lots 
for entire debt see supra § 346. 
Old ane new buildings see supra 

342. 
Requisites of claim: 

Apportionment see supra § 252. 

Single or joint see supra §§ 208-211. 

51. Central Lumber Co. v. Brad- 
dock Land, etc., Co., 84’ Ark. 560, 105 
SW 588, 18 AnnCas 11; Quimby v. 
Durgin, 148 Mass. 104, 19 NE 14, 1 
LRA 514; Batchelder v. Rand, 117 
Mass. 176; Worthley v. Emerson, 116 
Mass. 374; Wall v. Robinson, 115 
Mass. 429; Glass v. St. Paul Park 
Carriage, ete., Co., 48 Minn. 228, 45 
NW 150; Lax v. Peterson, 42 Minn. 
214, 44 NW 3; Salt Lake Lithograph- 
ing), Co. *v. -Ibex;éMine, ‘ete, Cond 
Utah 440, 49 P 768, 62 AmSR 944. 

52. Crane Co. v. Erie Heating Co., 
57 Or. 410, 112 P 4380 (where there 
are separate contracts between the 
owner and contractor, although there 
is only one contract between the con- 
tractor and claimant). 

52. Badger Lumber Co. v. Holmes, 
44 Nebr. 244, 62 NW 446, 48 AmSR 
726. But see Doolittle v. Plenz, 16 
Nebr. 153, 20 NW 116 (while the lien 
attaches to all the lots and houses, 
the amount of the claim will be ap- 
portioned among the lots according 
to the value of the labor and mate- 
rial expended on each), And see 
eases infra notes 54, 55. 

54. Central Lumber Co. v. Brad- 
dock Land, etc., Co., 84 Ark. 560, 105 
Sw 583, 13 AnnCas 115; Maryland 
Brick Co. v. Spilman, 76 Md. 337, 25 
A 297, 35 AmSR 431, 17 LRA 599 
{foll Maryland Brick Co. v. Dunkerly, 
85 Md. 199, 36 A. 761]; Holland v. 
Cunliff, 96 Mo. A. 67, 69 SW 787; 
Ontario Lime Assoc. v. Grimwood, 22 
Ont. L. 17, 2 OntWN. 51, 16 Ont 


WR 974 [dism app 2 OntWN 25, 16 
OntWR 929]. 

55. International Mill, ete., Co. v. 
Kensington Heights Homes Co., 215 
Mich. 178, 183 NW 793; Lehmer v. 
Horton, 67 Nebr. 574, 98 NW 964, 2 
AnnCas 683. 

[a] Where the question is solely 
between the contractor and owner, 
and there was neither agreement nor 
a request by the owner that the ac- 
counts be kept separate, the lien on 
the whole property for the material 
and labor that went into all the 
houses contracted for is not defeated 
because the lots upvon which the 
houses were erected are not contigu- 
ous. International Mill, ete., Co. v. 
Kensington Heights Homes Co., 215 
Mich. 178, 183 NW 793. 

56. Central Lumber Co. v. Brad-. 
dock Land, etc., Co., 84 Ark. 560, 105 
SW 583, 13 AnnCas 11. 

57. Culver v. Elwell, 73 Ill. 536. 

58. Culver v. Blwell, supra. 

[a] Removal of puilding.— Where 
petitioners for a: mechanic’s lien fur- 
nished labor and materials toward 
the erection and repair of certain 
mills, upon a certain parcel of land, 
and the buildings were afterward re- 
moved to another parcel, where the 
petitioners also furnished labor and 
materials in the repair of the same, 
they had a lien upon each parcel to 
the extent of the value of the work 
done and materials furnished thereon. 
Steigleman v. McBride, 17 Ill. 300. 

59. Moore v. Parish, 163 Ill. 93, 
45 NE» 573) [rev G58) TMs A.ni6i Tdi: 
Blanchard v. Fried, 162 Ill. 462, 44 
NE 880 [rev 58 Ill. A. 622]; A. Lee 
Co., Ltd. v. Hill, 2 Alta. L. 368, 11 
WestLR 611. 

60. Hoagland v. Magarrell, 115 
Wash. 259, 262, 187 P 20; A. Lee Co., 
Ltd. v. Hill, 2 Alta. L. 368, 11 West 
ER eG: 

“Where, as here, the cantract is 
that various buildings will be con- 
structed on various lots or work 
done on various buildings, at a desig- 
nated and fixed price per building, 
then each lot should be liable only 
for the value or contract price of the 
improvement on it. While there was 
but one contract here, it was sever- 
able as to each lot and the improve- 
ments on it, and each lot should be 
made to bear only the contract cost 
of the improvement on it.’ Hoag- 
land v. Magarrell, supra. 

; ae Filing single claim see supra 
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an entire contract for improvements thereon, an 
entire lien attaches to the properties as a whole 
for what was done or furnished thereunder, and 
that a valid lien cannot attach only to one lot 
and the portion of the building thereon;°* but the 
courts of other jurisdictions hold that the len 
does not bind both lots;** that the lien may®® and 
does** attach to each of the lots for the labor 
and materials expended in the improvement thereof; 
and that the cost may®? and should®* be appor- 
tioned between the lots accordingly. At any rate 
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where there are separate contracts, a lien does 


62. Meixell v. Griest, 1 Kan. A. 
145, 40 P 1070; Menzel v. Tubbs, 51 
Minn. 364, 53. NW 653, 1017, 17 LRA 
815; Fullerton vy. Leonard, 3 S. D. 
118, 52 NW 325. 

68. Stoltze v. Hurd, 20 N. D. 412, 
128 NW 115, 30 LRANS 1219, Ann 
Cas1912C 871. 

[a] The lien must follow the con- 
tract, and where the contract is 
joint, there must be a joint lien or 
none at all. Stoltze v. Hurd, 20 N. D. 
412, 128 NW 115, 30 LRANS 1219, 
AnnCas1912C 871. 

64. See Fairclough vy. Smith, 13 
Man. 509, 21 CanLTOccNotes 447 
(where the lots were owned sever- 
ally by husband and wife and claim- 
ants were employed by the husband, 
but whether with or without the au- 
thority of the wife does not appear). 

65. Booth v. Booth, 3 Ont. L. 294, 
1 OntWR 49, 29 CanLTOcecNotes 131 
(mot deciding whether the lien could 
attach to both lots, it being claimed 
against one only). 

66. Edwards v. Edwards, 24 Oh. 
St. 402. 

67. Booth v. Booth, 3 Ont. L. 294, 
1 OntWR 49, 22 CanLTOccNotes 131. 

[a] Where the contract contains 
a convenient method of apportioning 
the cost between the two owners of 
a building contracted for and erected 
as a unit, the same will be adopted 
by the court as a proper method of 
apportioning the lien upon the sepa- 
rate lots upon which the building is 
Situated. Ballou v. Black, 17 Nebr. 
eg 23 NW 3, 21 Nebr. 131, 31 NW 


68. Edwards v. Edwards, 24 Oh. 
St. 402. 

69. Campaigne v. Carver, 35 Ont. 
L. 232, 9 OntWN 322, 27 DomLR 76. 

70. Campaigne vy. Carver, supra; 
Security Lumber Co. v. Plested, 9 
Sask. L. 183, 27 DomLR 441, 34 
WestLR 352, 10 WestWkly 280. 

71. Estates or interests subject 
to lien see supra §§ 26-29. 

72. U. S.—Pflueger v. Lewis Fay., 
etc., Co., 134 Fed. 28, 67 CCA 102. 

Ariz.—Bremen y. Foreman, 1 Ariz. 
413, 25 P 539. 

Cal.—Johnson v. Dewey, 36 Cal. 
623; Crowell v. Gilmore, 13 Cal. 54; 
McGreary v. Osborne, 9 Cal. 119. 

Colo.—Jarvis v. State Bank, 22 
Colo. 309, 45 P 505, 55 AmSR 129: 
Tritch v. Norton, 10 Colo. 337, 15 P 
680; Mellor v. Valentine, 3 Colo. 260. 

Conn.—Flannery v. Rohrmayer, 46 
Conn. 558, 33 AmR 36; Hooker v. Mc- 
Glone, 42 Conn. 95. 

D. C.—Alfred Richards Brick Co. y, 
Atkinson, 16 App. 462. 

Fla.—De Soto Nat. Bank y. Arcadia 
BHlectric Light, etc, Co., 57 Fla. 391, 
48 S 745. 

Ga.—Ford v. Wilson, 85 Ga. 109, 11 
SE 559; Porter v. Wilder, 62 Ga. 520; 
Hillburn y. O’Barr, 19 Ga. 591. 

Ill.—McCarty v. Carter, 49 Ill. 53, 
95 AmD 572; Donaldson v. Holmes, 
23 Ill. 85; Steigleman v. McBride, 17 
Ill. 300; Garrett v. Stevenson, 8 Ill. 
261; Bowers v. Jarrell, 210 Ill. A. 256; 
Hughes v. McCasland, 122 Ill. A. 365; 
Inter-State Bldg., ete, Assoc. v. 
Ayers; *71 (Til. A 529 faff 177° 111. 9, 
52 NE 342]; Le Forgee v. Colby, 69 
Ill. A. 448; Chicago Smokeless Fuel 
Gas Co..v. Lyman, 62 Ill. A. 538; 
Randolph v. Chisholm, 29 Ill. A. 172 


[afe 128 yTle 115), 2 NB 2169" 

Ind.—Jenckes y. Jenckes, 145 Ind. 
624, 44 NE 632; Montpelier Light, 
etc., Co. v. Stephenson, 22 Ind. A. 175, 
53 NE 444; Trueblood v. Shellhouse, 
19 Ind, A. 91, 49 NE 47. 

Iowa.—Clark v. Parker, 58 Iowa 
509, 12 NW 553; Nordyke, etc., Co. v. 
Hawkeye Woolen Mills Co., 53 Iowa 
521, 5 NW 693. 

Kan.—Getto v. Friend, 46 Kan. 24, 
26 P 473; Seitz v. Union Pac. R. Co., 
16 Kan. 133; Harsh v. Morgan, 1 Kan. 
293; Badger Lumber Co. v. Malone, 
8 Kan. A. 121, 54 P 692. 

Ky.—Foushee v. Grigsby, 12 Bush 
75; Caldwell Inst. v. Young, 2 Duv. 
582; Orr v. Batterton, 14 B. Mon. 100; 
Fetter v. Wilson, 12 B. Mon. 90. 

Me,—Shaw v. Young, 87 Me. 271, 32 
ABS OT; 

Md.—Goldheim v. Clark, 68 Md. 
498, 13 A 363; Mills v. Matthews, 7 
Md. 315. 

Mich.—Carland v. United Engineer- 
ing Co., 209 Mich. 244, 176 NW 564; 
Peninsular Gen. Electric Co. v. Nor- 
ris, 100 Mich. 496, 59 NW 151; Scales 
vy. Griffin; 2 Dougl. 54. 

Minn.—Brown v. Marine Home Tel. 
Co., 137 Minn. 460, 162 NW 884; 
Carpenter v. Leonard, 5 Minn. 155 
{foll Carpenter v. Wilverschied, 5 
Minn. 170]. 

Miss.—Laud v. Muirhead, 31 Miss. 
89; Hoover v. Wheeler, 23 Miss. 314; 
English vy. Foote, 16 Miss. 444. 

Mont.—Soliri v. Fasso, 56 Mont. 
400, 185 P 322; Montana Lumber, etc., 
Co. v. Obelisk Min., etc., Co., 15 Mont. 
20, 37 P 897; Grand Opera House Co. 
v. Maguire, 14 Mont. 558, 37 P 607. 

Nebr.—Moore v. Vaughn, 42 Nebr. 
696, 60 NW 914; Hoagland v. Lowe, 
39 Nebr. 397, 58 NW 197; Waterman 
v. Stout, 38 Nebr. 396, 56 NW 987; 
Henry, ete, Co. v. “Fisherdick, 37 
Nebr. 207, 55 NW 643. 

N. J.—Stewart Contracting Co. v. 
Trenton, ete. RR: Co. TINS Ie: 568; 
60 A 405; Currier v. Cummings, 40 
N. J. Eq. 145, 3 A 174. 

N. Y.—Rollin v. Cross, 45 N. Y. 
766; Blauvelt v. Woodworth, 31 N. Y. 
285; Chamberlain v. McCarthy, 59 
Hun 158, 13 NYS 217, 

Oh. — Rutherfoord v. Cincinnati, 
ete., R. Col, 35 Oh. St. 559; Dutro v. 
Wilson, 4 Oh. St. 101; Choteau vy, 
Thompson, 2 Oh. St. 114; Golmer v. 
Bede, LP Oh AL swells O. Ceca 56: 
Koblitz v. Duffie, 22 Oh. Cir. Ct. N. S. 
404; Lord v. Chaffee, 4 Oh. Dec. (Re- 
print) 514, 2 ClevLRep 297. 

Or.—Idaho Bank v. Malheur Coun- 
ty, 30 Or, 420, 45 PB: 781, 35 LRA 141, 

Pa.—Weaver v. Sheeler, 124 Pa. 473, 
17 A 17, 118 Pa. 634, 12 A 558; O’Con- 
ner v. Warner, 4 Watts & S. 223; 
Evans v. Montgomery, 4 Watts & §, 
218; Savoy v. Jones, 2 Rawle 343. 

R. I—Poole y. Fellows, 25 R. I, 
64, 54 A 772. 

S. C.—Ex p. Davis, 9 S. C. 204, 

Tex.—Strang v. Pray, 89 Tex. 525, 
35 SW 1054. 

Utah.—Garland y. Bear Lake, etc., 
Water Works, etc., Co., 9 Utah 350, 
34 P3868 Pafh164) U.S te LT SCt 7, 
41 L. ed. 327]. 

Vt.—Kenny v. Gage, 33 Vt. 302. 

Wash.—Northwest Bridge Co. v. 
Tacoma Shipbuilding Co., 36 Wash. 
333, 78 P 996; Masow v. Fife, 10 
Wash. 528, 39 P 140; Miles Co. ‘v. 
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not attach to both properties for materials fur- 
nished for both,®? nor to one property for materials 
furnished for the other.’° 

[§ 350] 2. Estates or Interests’\—a. In General. 
The lien attaches to whatever interest or estate 1n 
the property is owned by the person who caused 
the building or other improvement to be placed 
thereon,” and it extends to the whole of his title 
or interest;7? but where he owns less than a fee 
simple estate it attaches only to his interest or 
estate’* and not to other interests or estates in 


Gordon, 8 Wash. 442, 36 P 265. : 

Wis.—Williams v. Lane, 87 Wis. 
152, 58 NW 77; Kerrick v. Ruggles, 
78 Wis. 274, 47 NW 437; Rees v. Lu- 
dington, 13 Wis. 276, 80 AmD 741; 
Hill, v. ba Crosse, etc.,, R: Co.,, i 
Wis. 214; Dean v. Pyncheon, 3 Pinn. 
17,.°3 Chandl.+9. 

Man.—McArthur vy. Dewar, 3 Man. 
a2. 

Sask.—Galvin Lumber Yards, Ltd. 
v. Ensor, 15 Sask. L. 349, 65 DomLR 
687, [1922] 2 WestWkly 15. 

Necessity of ownership of some in- 
terest see supra § 78. 


73. Ala.—Turner v. Robbins, 78 
Ala. 592. 
Colo.—Tritech v. Norton, 10 Colo. 


337, 15 P 680; Florman v. El Paso 
County School Dist. No. 11, 6 Colo. 
A. 319, 40 P 469. 

Ill.—Chicago Smokeless Fuel Gas 
Co. v. Lyman, 62 Ill. A. 538. 

Ind.—Trueblood v. Shellhouse, 19 
Indy A of, 49eNie Ag. 

Iowa.—Janes v. Osborne, 108 Iowa 
409, 79 NW 1438; Monroe vy. West, 12 
Iowa 119, 79 AmD 524; Reed v. Hous- 
ton, 12 Iowa 35; Redman vy. William- 
son, 2 Iowa 488. 

Kan.—Seitz v. Union Pac. R.. Co., 
16 Kan. 133; Badger Lumber Co. v. 
Malone, 8 Kan. A. 121, 54 P 692. P 

Mass.—Webber Lumber, etc., Co. v, 
Erickson, 216 Mass. 81, 102 NE 940. 

{a] Work done by authority of all 
tenants in common.—(1) The lien at- 
taches to the whole interest of the 
persons by whose authority the work 
is done. Webber Lumber, ete., Co. 
v. Erickson, 216 Mass. 81, 102 NE 940. 
(2) Where the building is erected 
by all the tenants in common, the 
lien is upon the whole land and not 
upon the undivided interest of the 


tenants. Webber Lumber, etc., Co. 
v. Hrickson, supra. 
74. Ala.—Turner vy. Robbins, 78 


Ala. 592; Copeland v. Kehoe, 67 Ala, 
594. 

Ariz.—Bremen y. Foreman, 1 Ariz. 
413, 25 P 539. 

Cal.—S. H. Harmon Lumber Co. 
v.' Brown, 165 Cal: 193." io) P 38382 
West Coast Lumber Co. v. Newkirk, 
80 Cal. 275, 22 P 231; Worden v. Ham- 
mond, 37 Cal. 61; Johnson v. Dewey, 
36 Cal. 623; Gaskill v, Trainer, 3 Cal. 
334, 

Colo.—Shapleigh v. Hull, 21 Colo. 
419, 41 P 1108; Florman v. El Paso 
County School Dist. No. 11, 6 Colo. 
A. 319, 40 P 469. 

Conn.—Flannery v. Rohrmayer, 46 
Conn: 558, 33 AmR 363) Gilman ~ v, 
Disbrow, 45 Conn. 5638, 

Del.—In re Long, 27 Del. 88, 86 A 
104. 

D. C.—Alfred Richards Brick Co. 
v. Atkinson, 16 App. 462; Albaugh v, 
SP buiiat iat oe Decorating Co., 14 App. 
113. 

Ill.—Williams v. Vanderbilt, 145 Ill, 
238, 34 NE 476, 36 AmSR 486, 21 
LRA 489; Paulsen v. Manske, 126 Il. 
72, 18 NE 275, 9 AmSR 532; Judson v. 
Stephens, 75 Ill. 255; Thomas v. Ur- 
bana School Dist. Bd. of Education, 
71 Ill. 283; Woodburn vy. Gifford, 66 
Til. 285; McCarty v. Carter, 49 Ill. 53, 
95 AmD 572; Garrett v. Stevenson, 8 
Ill, 261; Phoenix Mut, Li. Ins, Co® y. 
Patepe ny a PAS 620: 

nd.—Ward v, Yarnelle, 173 Ind. 
535, 91 NE 7%, : 


TT 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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§§ 350-352] 


the land owned by other persons,’® unless the latter 
have rendered their interests also liable, under the 
statutes of the particular jurisdiction, by consent- 
ing to the improvement,’® knowingly permitting an- 
other person to contract for the improvement,’ or 
failing to give statutory notice of nonresponsibility 
after knowledge of the improvement.’8 

[§ 351] b. Of Person Named in Claim or State- 
In some jurisdictions, it is held 
that the lien attaches only to the interest, if any, 
of the person against whom the claim, notice, or 
statement is filed’? or who is named therein as 


ment as Owner. 


Iowa.—Janes v. Osborne, 108 Iowa 
409, 79 NW 1438; Sheppard v. Messen- 
ger, 107 Iowa 717, 77 NW 515; Moody 
v. Dryden, 72 Iowa 461, 34 NW 210; 
ene v. Walrod, 66 lowa 354, 23 NW 
751. 

Kkan.—Getto v. Friend, 46 Kan. 24, 
26 P 478; Chicago Lumber Co. v. 
Schweiter,- 45 Kan. 207, 25 P 592 
Seltz. Ven Wmlom weac.) it. CO. 66 akan: 
133; Harsh v. Morgan, 1 Kan. 293; 
Johnson v. Badger Lumber Co., 
Kan, A’ 7680; (65) P 2517. 

Ky. —Hines v. Hollingsworth-Young 
Hardware Co., 178 Ky. 2338, 198 SW 
716, 4 ALR 1018; Caldwell Inst. v. 
Young, 2 Duv. 582. 

Me.—Morse v. Dole, 73 Me. 351; 
Cocheco Bank v. Berry, 52 Me. 298. 

Md.—Real Hst., ete., Co. v. Phillips, 
90 Md, 515, 45 A ‘174; ‘Hoffman v. Mc- 
Colgan, 81 Md. 390, 32 A 179; Beehler 
v. Ijams, 72 Md. 193, 19 2A: 646; Gable 
v. Baltimore Preachers’ Fund Soc., 59 
Md. 455; Mills v. Matthews, 7 Md. 
315. 

Mich.—Wagar v. Briscoe, 38 Mich. 
587; Scales v. Griffin, 2 Dougl. 54. 

Miss.—Laud v. Muirhead, 31 Miss. 
89; Hoover v. Wheeler, 23 Miss. 314; 


English v. Foote, 16 Miss. 444; Fal- 
coner v. Frazier, 15 Miss. 235. 
Mo.—Schulenburg v. Hayden, 146 


Mo. 583, 48 SW 472; Russell v. Grant, 
122 Mo. 161, 26 SW 958, 483 AmSR 
563. 

Mont.—Stenberg v. Liennemann, 20 
Mont. 457, 52 P 84, 683 AmSR 636. 

Nebr.—Fuller v. Pauley, 48 Nebr. 
138, 66 NW 1115; Moore v. Vaughn, 
42 Nebr. 696, 60 NW 914; Waterman 
v. Stout, 38 Nebr. 396, 56 NW 987; 
Henry, ‘etc., CONE: Fisherdick, 37 
Nebr. 207, 55 NW 643. 

N. Y.—Ombony v. Jones, 19 N. Y. 
234; Chamberlain v. McCarthy, 59 
Hun 158, 13 NYS 217; Ernst v. Reed, 
49 Barb. 367; Cox v. Broderick, 4 
E. D. Smith 731; Cronk v. Whittaker, 
Lh, SD. Smith 647; Burbridge v. 
Marcy, 54 HowPr 446. 

Oh.—Dutro v. Wilson, 4 Oh. St. 
101; Golner v. Bede, 11 Oh. A. 187, 
31 0. C. A. 56. 

Pa.—O’Kane v. Murray, 252 Pa. 60, 
97 A 94; Taylor v. Murphy, 148 Pa. 
337, 23 A 1134, 383 AmSR 825; Weaver 
v. Sheeler, 124 Pa. 473, 17 A 17, 118 
Pa. 634, 12 A 558; Schenley’s App., 70 
Pa. 98; Woodward v. Wilson, 68 Pa. 
208; Church v. Griffiths 9) Pa: 117,549 
AmD 548; Lyon v. McGuffey, 4' Pa; 
126, 45 AmD 675; Evans v. Mont- 
gomery, 4 Watts & S. 218; Leslie v. 
Leonard, 10 Pa. Super. 548; Ottinger’s 
St 4a gO Stee (tees. ue Pa. Co. “244; 
Gault v. Deming, 3 Phila. 337. 

R. I.—Poole v. Fellows, 25 R. I. 
64, 54 A 772. 

Vt.—Greene v. McDonald, 70 Vt. 
372, 40 A 1035. 

Va.—Feuchtenberger v. William- 
son, 137 Va. 578, 120 SE 257. 

Wash.—Northwest Bridge Co. v. 
Tacoma Shipbuilding Co., 36 Wash. 
333, 78 P.996; Baker v. Sinclaire, 22 
Wash. 462, 61 P 170; Masow v. Fife, 
10 Wash. 528, 39 P 140; Z. C. Miles 
Co. v. Gordon, 8 Wash. 442, 36 P 265. 

Wis.—Williams v. Lane, 87 Wis. 
152, 58 NW 77; Dean v. Wheeler, 22 
Wis. 224; Dewey v. Fifield, 2 Wis. 73. 

Can.—British Columbia Timber, 
etc., Co. v. Leberry, 22 CanLTOcc 
Notes 273. 


75. Ark.—Brown vy. Morison, 


MECHANICS’ LIENS 


view.®1 


Ark. 217. 

ak tek eas v. Dewey, 36 Cal. 
Conn.—McGinniss v. Purrington, 43 

Conn. 143; Hooker v. McGlone, 42 

Conn. 95. 


1ll.— Williams v. Vanderbilt, 145 Ill. 
238, 34 NE 476, 36 AmSR 486, 21 LRA 
489; Judson v. Stephens, 75 Ill. 255. 

Ind.—Coburn v. Stephens, 137 Ind. 
683, 36 NE 132, 45 AmSR 218. 

Kan.—Robert Garrett Lumber Co. 
Vv. Woftus, 82) Kan.<556, 109, PP 179: 

La.—Schwartz v. Saiter, 40 La. 
Ann, 264, 4 S 77. 

Mass.—Batchelder v. Hutchinson, 
16i Mass. 462, 87 NE 452; Conant v. 
Brackett, 112 Mass. 18. 

Mich. — Peninsular Gen. Electric 
Co. v. Norris, 100 Mich. 496, 59 NW 
151; Scales v. Griffin, 2 Dougl. 54. 

Miss.—Kirk v. Taliaferro, 16 Miss. 
754. 

Nebr.—Moore v. Vaughn, 42 Nebr. 
696, 60 NW 914; Burlingim v. Warner, 
39 Nebr. 493, 58 NW 132; Pickens v. 
Plattsmouth Land, .etc., Co., 31 Nebr. 
585, 48 NW 473; Irish v. Lundin, 28 
Nebr. 84, 44 NW 80. 

N. Y.—Rollin v. Cross, 45 N. Y. 

54 HowPr 


766; Burbridge v. Marcy, 
46. 
C.—Baker v. Robbins, 119 N. C. 
Sheeler, 118 Pa. 


N. 

289, 25 SE 876. 
Pa.—Weaver Vv. 

634, 12 A 558; Leslie v. Leonard, 10 

Pa. Super. 548. 


Wash.—lliff v. Forssell, 7 Wash. 
225, 34 P 928. 
[a] Applications of rule—(1) A 


materialman, selling materials to a 
lessee to erect buildings on the leased 
property, with knowledge that a 
ground rent is reserved to the owner, 
cannot subject the ground rent to the 
payment of his claim. Baltimore 
High Grade Brick Co. v. Amos, 95 
Md. 571, 52 A 582, 53 A 148. (2) 
Where a decree foreclosing a me- 
chanic’s lien establishes the lien only 
against the interest of the person in 
possession, he cannot object that the 
legal title is in another person. Bray 
v. Smith, 87 Iowa 339, 54 NW 222. 


76. See supra §§ 73, 88, 94, 111. 
77. See supra 8§ 95, 2 

78. See supra § 135. 

79. Strauchen v. Pace, 195 N. Y: 


167, 88 NE 51; Pennsylvania Steel Co. 
v. Title Guarantee, etc., Co., 50 Misc. 
51, 100 NYS 299 [aff 120 App. Div. 
879 mem, 105 NYS 1135 mem]; Pack- 
ard v. Sugarman, 31 Misc. 623, 66 
NYS 30; Beaver Lumber Co., Ltd. Vv. 
Juen, 16 Sask. L. 136, [1923] 1 Dom 
LR 170, [1922] 3 WestWkly 774. 

In re Long, 27 Del. 88, 86 A 


See cases infra this note. 

[a] Where trustees are named. in 
the claim as the real owners, but it 
appears that the equitable owners, 
having knowledge that the improve- 
ment was being made, expressly au- 
thorized the trustees to proceed 
therewith, both the legal and equita- 
ble titles are subject to the lien. 
Citizens’ Bank v. Lesko, 277 Pa. 174, 
120 A 808... ‘ 

[b] Statute not requiring state- 
ment of ownership.—(l1) Where the 
particular statute contains no _ re- 
quirement that the statement shall 
set forth the name of the owner of 
the property (See supra § 273), (2) 


5 !or anything in regard to the title (see 


owner or reputed owner.®°® 
however, there are decisions inconsistent with this 


[§ 352] c. At Particular Time. 
at least to the interest owned by the person who 
caused the improvement to be made at the time 
the lien attached’? or when the work®* or the fur- 
nishing of the materials** commenced; 
generally held that it extends also to an interest - 
subsequently acquired by him,*> at least where no 
intervening equity forbids,’® or where the acquisi- 
tion is during the progress of the improvement*’ 
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In other jurisdictions, 


The lien extends 


and it is 


supra § 278), (3) and the property 
sought to be charged is described 
merely as a certain tract of ground, 
without any limitation, the claim is 
applicable to the whole title, namely, 


the fee (Sorg v. Crandall, 233 Ill. 79, 
$4_ NE, 181 faff 129, Dll. A. 255, 266 
and rev 129 Ill. A. 261]). 

82.,-Pacific ) Coasts Pipes Com ww 
Blaine County Irr. Co., 32 Ida. 705, 
187 P 940. 


Effect of transfer of title after 
lien attached see infra §§ 448-452. 

83. Home Public Market Co. v. 
Fallis, 72 Colo. 48, 209 P 641; Soliri 
v. Fasso, 56 Mont. 400, 185 ’p 3225 
Mahoning Park Co. vy. Warren Home 
Dev. Co., 109 Oh. St. 358, 142 NE 883; 
Colling Vv. Stimson, 6 Alta. Een Ti; 10 
DomLR 597, 23 WestLR 789, 4 West 
Wkly 597. 

84. Mahoning Park Co. v. Warren 
Home Dev. Co., 109 Oh. St. 358, 142 
NE 883. 

85. Colo.—Home Public Market 
Co. v. Fallis, 72 Colo. 48, 209 P 641; 
Jarvis v. State Bank, 22 Colo. 309; 
45 P 505, 55 AmSR 129; Tritch v. 
Norton, 10 Colo. 337, 15 P 680. 

Conn.—Hillhouse v. Pratt, 74 Conn. 
113, 49 A 905; Hooker v. McGlone, 42 
Conn. 95. 

Ill.—Inter-State Bldg., ete., Assoc. 
v. Ayers, 71 Ill. A. 529; Phoenix Mut. 
L...Ins. Co. v. Batchen,.6 Dll, A; 621; 

Ind.—Trueblood v. Shellhouse, 19 
Ind. A. 91, 49 NE 47. 

Iowa.—Sheppard v. Messenger, 107 
Iowa 717, 77 NW 515; Moody v. Dry- 
den, 72 Towa 461, 34 NW 210; Clark 
v. Parker, 58 Iowa 509, 12 NW 553. 

Kan.—Thomas Vv. Hoge, 58 Kan. 
166, 48 P 844; Chicago Lumber Co. vy. 
Fretz, 51 Kan. 134, 32 P 908; Jarvis- 
Conklin Mortg. Trust Co. v. Sutton, 
46 ie 166, 26 P 406. 

y.—Montgomery v. Allen, 53 SW 
$13, rr Kyl 1001. : 

Minn.—Brown v. Jones, 52 Minn. 
484, 55 NW 54; Hill v. Gill, 40 Minn. 
441, 42 NW 294; Colman yv. Goodnow, 
36 Minn. 9, 29 NW 338, 1 AmSR 

Miss.—Bell v. Cooper, 26 Miss. 650, 
27 Miss. 57. 

N. J.—Stewart Contracting Co. v. 
Trenton, etc., R. Co., 71 N. J. L. 568; 
60 A 405, 

Oh.—Mahoning Park Co. v. War- 
ren Home Dev. Co., 109°Oh. St. 408 
142 NE 883; Golner v. Bede, 11 Oh. 
137, 31.0. (CopAM SG: 

Pa.—Fullmer v. Poust;-1lb5sPay 225, 
26 A 5438, 35 AmSR 881; Allen v. Ox- 
nard, 152 Pa. 621, 25 A 568; Lyon v. 
McGuffey, 4 Pa. 126, 45 AmD 675. 

Tenn.—Ragon v. Howard, 97 Tenn. 
334, 37 SW 136. 

Tex.—Schultze v. Alamo Ice, ete., 
Cos 2 Tex..Civ. A, 236, 21 SW 160. 

Utah.—Garland y. Bear Lake, etce., 
Water-Works, etc., Co., 9 Utah 350, 
34, 368° fafipl6+.U.-S: 1EnkT (Setar 
41 L. ed. 327]. 


86. Thomas v. Hoge, 58 Kan. 166, 
48 P 844. 

87. Anderson v. Berg, 174 Mass. 
404, 54 NE 877; Courtemanche vy. 


Blackstone Valley St. R. Co., 170 Mass. 
50, 48 NE 937, 64 AmSR 275; Saun- 
ders v. Bennett, 160 Mass. 48, 35 NE 
111, 39 AmSR 456; Corbett v. Green- 
law, 117 Mass. 167; Hayes v. Fessen- 
den, 106 Mass. 228; Colling v. Stim- 
son, 6 Alta. L. 71, 10 DomLR 597, 
238 WestLR 789, 4 WestWkly 597. 
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or is of an interest which increases or enlarges 
the estate to which the lien has already attached,** 
as distinguished from a distinct and independent 
interest which does not merge in the estate previ- 
It is even held that the len attaches 
to an interest subsequently acquired by a person 
who had no title or interest at the time the con- 
However, in some jurisdictions 
the lien is limited to the interest of the owner 
who caused the improvement to be made at the 
time the lien attached,®! the work,®* building,®* or 
furnishing of materials®* began, or the notice or 
claim was filed,®® and does not extend to a sub- 
sequently acquired interest.°® It is held that, where 
the owner changes his interest in lots from a fee 
into a leasehold after the erection of the build- 
ings, a lien may, at the election of claimant, be 
claimed against the lesser interest.°’ However, it 
is also held generally that it is not in the power 


ously held.‘® 


tract was made.®° 


Robert Garrett Lumber Co. v. 
And 


88. 
Toftuss 82) Kan. 9556/2109 Pol79: 
see cases supra note 85. 

89. Robert Garrett Lumber Co. v. 
Loftus, 82 Kan. 556, 109 P 179. 

{a] Authorities explained.—“Ex- 
pressions are common in the law 
books to the effect that a mechanic’s 
lien binds interests in the property 
subsequently acquired by the person 
who is the owner within the meaning 
of the statute. An examination of 
the authorities shows that, although 
not so stated in express terms, the 
principle applies to those cases only 
in which the after-acquired interest 
operates to increase or enlarge the 
estate to which the lien has already 
attached, as when the holder of a 
leasehold or of a life estate purchases 
the fee, or the holder of an equitable 
estate acquires the legal title, or an 
encumbrance is removed, or when an 
estate by curtesy becomes initiate 
by the birth of a child, or when one 
without title makes an improvement 
and then obtains title. But if the ac- 
quired interest be distinct and inde- 
pendent, so that it does not merge 
into the estate already held or inure 
to the support of such estate, it is 
not affected by the lien.” Robert 
Garrett Lumber Co. v. Loftus, 82 
ange bp on 560)s809" PP. 179: 

90. Floete v. Brown, 104 Iowa 154, 
73 NW 483, 65 AmSR 434; Bell v. 
Cooper, 26 Miss. 650, 27 Miss. 57. 

[a] False representation of owner- 
ship.—Where a person falsely repre- 
sents that he has an interest subject 
to a lien and he afterward acquires 
such an interest, the lien will attach 
thereto. Floete v. Brown, 104 Iowa 
154, 73 NW 483, 65 AmSR 434. 

[b] Subsequent incorporation and 
taking of lease.—Where before the 
incorporation of an association, and 
before it had taken a formal lease 
of land, it caused improvements to 
be made, wherein materials were fur- 
nished and work done, under a me- 
chanics’ lien act, which gave a lien 
on improvements erected by a lessee 
on his leasehold, a lien could be en- 
forced after the execution of the 
lease and the incorporation of the 
association, the corporation having 
formally assumed the debts of the 
association. Mountain City Market 
House, etc., Assoc. v. Kearns, 103 Pa. 


403. 
91. Smith v. Faris-Kesl Constr: 
Cota idal 407, *150* PR! 25, 
92. Sisson v. Holcomb, 58 Mich. 
634, 26: NW 155. 


93. Goldheim v. Clark, 68 Md. 498, 
13 A 363. 
94. Sisson v. Holcomb, 58 Mich. 


634, 26 NW 155. 

95. In re Long, 27 Del. 88, 86 A 
104; Lehman v. Roberts, 86 N. Y. 
232 [aff 9 Daly 284]; Payne v. Wilson, 
(4 N. Y. 348: [aff 11) Hun! 302], 

96. Mills v. Matthews, 7 Md. 315. 
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furnished.+ 


97. Goldheim v. Clark, 68 Md. 498, 
13 A 363, 
Webber Lumber, etc., C 


98. oO. V. 
oe cane 216 Mass, 81, 102 NE 
940. 

99. Riverside Contracting Co. v. 


New York, 148 NYS 281 [aff 165 App. 
Div. 972 mem, 150 NYS 1109 mem 
(aff 218 N. Y. 596, 113 NE 564, Ann 
Cas1918C 1075)]. 

Time of filing as affecting priority 
between: 
Different mechanics’ liens see infra 

355 


Mechanics’ liens and other liens or 

encumbrances see infra § 383. 

1. Riverside Contracting Co. v. 
New York, 148 NYS 281 [aff 165 App. 
Div. 972 mem, 150 NYS 1109 mem (aff 
218 N. Y.. 596, 118 NE 564, AnnCas 
1918C 1075)]. 

2. Hunt Hardware Co. vy. Herzoff, 
196 Iowa 715, 195 NW 264. 

3. U. S—In re Hoyt, 12 F. Cas. 
No. 6,805, 3 Biss. 436. 

Ala.—Lee v. Wimberly, 102 Ala. 
539, 15 S 444. 

Ark.—Long v. Abeles, 77 Ark. 156, 
93 SW 67. 

Cal.—Crowell v. Gilmore, 18 Cal. 
870; Moxley v. Shepard, 8 Cal, 64. 

Ill—Spalding Lumber’ Co. v. 
Brown, 171 Ill. 487, 49 NE 725; Wing 
v. Carr, 86 Ill. 347; Shaeffer v. Weed, 
8 Ill. 511; Kimball v. Cook, 6 Ill. 423; 
Beardsley v. Brown, 71 Ill. A. 199 [aff 
171 Ill. 487, 49 NE 725). 

Ind.—Ward v. Yarnelle, 173 Ind. 

Kline v. Hammond 


535, 91 NE 7; 
76 Ind. A. 573, 


Mach., etc., Works, 
127 NE 220. 

Ky.—Hyde Park Supply Co. v. 
Peck-Williamson Heating, etc., Co., 
LUG Ky OLS TIL SW LELb AL iG “key 
656, 197 SW 3891; Holtman v. Sweeney, 
136 Ky. 773, 125 SW 180; Longest v. 
Breden, 9 Dana 141. e 

La.—Jamison v. Barelli, 20 La. 
Ann. 452; Erard’s Suce., 6 Rob. 333; 
ae v. His Creditors, 6 Mart. N. S. 


Minn.—Miller v. Stoddard, 54 Minn, 
486, 56 NW 131, 50 Minn. 272, 52 NW 
895, 16 LRA 288; Wentworth v. 
Tubbs, 58 Minn, 888, 55 NW 543. 

Nebr.—Henry, ete., Co. v. Fisher- 
dick, 37 -Nebr. 207, 55 NW «643; 
Sake vy. Lundin, 28 Nebr. 84, 44 NW 

0. 

N. J.—Stiles v. Galbreath, 69 N. J. 
Hq: 222; 60 A 224 [aff 71 Nios), Wa. 
299, 67 A 181]; Bayonne Bldg., etc., 
Assoc. v. Williams, 57 N. J. Eq. 503, 
42 A 172. 

Oh.—Choteau vy. Thompson, 2 Oh. 
St. 114; Hazard Powder Co. v. Loomis, 
2 Disney 544, 13 Oh. Dec. (Reprint) 


eat ee eee 


ait 
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of the lienor to-enlarge or diminish the interest to 
which the lien, by the statute, attaches.°§ 

[§ 353] E, Priorities—1. In General. me 
jurisdictions, the priorities given by the mechanics 
lien statutes depend upon the filing of the len®? 
and do not exist as inchoate rights arising from 
the fact that labor has been done or materials 
However, it has been held that the 
priority of mechanics’ liens may be established in 
equity, although they were not filed within the 
time fixed by statute.” 

[§ 354] 2. Between Different Mechanics’ Liens— 
a. For Same Improvement—(1) In General. 
general rule all mechanics’ liens on the same prop- 
erty and arising out of the erection of the same 
building or improvement stand on an equality® and 
share pro rata in the amount realized where it 
is not sufficient to pay all in full.t 
the rule is deemed applicable regardless of whether 


In some 


Asa 


Sometimes 


173 P 664; Willamette Falls Transp., 
6te:, "Co. vs Riley; Or rs 3: 

Pa.—Wrigley v. Mahaffey, 5 Pa. 
Dist. 389; Matter of Denkel, 1 Pear- 
son 213; Lay v. Millette, 1 Phila. 513. 
But see Babb v. Reed, 5 Rawle 151, 
28 AmD 650 (where some of the lien 
claimants are members of the asso- 
ciation against whose property the 
liens are claimed, their liens must be 
postponed to the liens of others who 
are not members of the association, 
for the members in their relations to 
third persons are to be considered 
as partners), “ 

Tex.—Oriental Hotel Co. v. Grif- 
fiths. 88 Tex. 574, 33 SW 652, 53 Am 
SR 790, 30 LRA 765; Baumgarten v. 
Mauer, (Civ. A.) 60 SW 451. : 

[a] Claims of equal rank.—(1) 
Where several mechanics’ lien claims 
for labor and material performed in 
the construction of a building were 
all of one character, and there was 
nothing in: the circumstances which 
would authorize priority of one over 
the other, they were all of equal 
rank. Federal Trust Co, v. Guigues, 
76 N. J. Eq. 495, 74 A 652. (2) Where 
a building contractor became insol- 
vent before completion of the work 
and the sureties on his bond bought 
material for him, and became respon- 
sible for labor to be used by him in. 
completing the contract, they had no 
prior lien on the amount due the con- 
tractor on completion of the contract 
but stood in the same position as any 
other person furnishing labor and 
material. Evans v. Lower, 67 N. J. 
Eq. 232, 58 A 294 [dist St. Peter’s 
Catholic Church y. Vannote, 66 N. J. 
Eq. 78, 56 A 10387]. (8) All suppliers 
of material for the same building, 
who have availed themselves of the 
privileges of the statute and regis- 
tered their claims, rank concurrently. 
Jamieson vy. Charbonneau, 17 Que. 
Super. 514. (4) In some jurisdictions 
all subcontractors stand on an equal- 
ity (Stone v. Moomjian, 92 Conn. 476, 
103 A 6385); (5) but original contrac- 
tors have priority, among themselves, 
according to the time they severally 
commenced to render services or fur- 
nish materials (see infra § 355). (6) 
Some constitutional provisions creat- 
ing liens (see supra § 8) place me- 
chanics, materialmen, artisans, and 
laborers in the same class and estab- 
lish their equality in point of rank. 
Miltimore v. Nofziger Bros. Lumber 
Co., 150 Cal. 790, 90 P 114. (7) Con- 
stitutionality of statutes impairing 
or destroying equality see supra § 7: 

4 <Ala—lLee vy. Wimberley, 102 
Ala. 589, 15 S 444, 

Ark.—Long v. Abeles, 77 Ark. 156, 
93 “SW. 67. 

D. C.—Emack vy. Campbell, 14 App. 


86. 

Ill—Mehrle v. Dunne, 75 Ill. 239; 
Morehouse v. Moulding, 74 Ill. 322; 
Buchter v. Dew, 39 Ill. 40. 


a ee 
for later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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the claims are for labor or for materials,> or of 
the times when the several claimants entered into® 
or registered’ their contracts, actually commenced 
to perform work or furnish materials,’ 
notices of intention to file liens,® or filed their re- 
spective claims, statements, or notices.1° 
jurisdictions, however, the rule while obtaining gen- 
erally++ is subject to certain exceptions,’? and in 
other jurisdictions the rules obtaining!* are’ so di- 
verse from, and inconsistent with, the general rule 
that it cannot be said to obtain at all.14 
of a person who has failed to take all the steps 
necessary fully to protect his rights may be post- 
poned to the claims of other persons.1® 
Abandonment of contract by contractor.'® 
general rule that, where the amount available for 
the satisfaction of liens is not sufficient to pay 
all elaims in full, all are to share pro rata’ applies 
where the principal contractor abandons the work.1§ 
However, a subcontractor undertaking to complete 
the. contract of the principal contractor may, by 
agreement with another subcontractor, be entitled 
Also it has been held 
that claims for extras, beyond and outside of the 
contract, furnished by a materialman to the owner 


to priority over the latter.’® 


Ind.—Kline v. Hammond Mach., 
eee? Works, 76 Ind. A. 573, 127 NE 
20. 

Kan.—-Chicago Lumber Co. v. Allen, 
52 “Kan. 795, 781; “Clough ‘vy. ‘-Mc- 
Donald, 18 Kan. 114. 


La.—Hall y. Wills, 3 La. Ann. 
504. 
Mich.—Smalley v. Gearing, 121 


Mich. 190, 79 NW 1114, 80 NW 797; 
Fairbairn v. Moody, 116 Mich. 61, 74 
NW 386, 75 NW 469. 

Mo.—St. Louis v. O’Neil Lumber 
Co., 114 Mo. 74, 21 SW 484 

Oh.—Ohio Sav., ete., Co. v. John- 
Son, 20> Ob, (Cir Ct, 96, 10) Obs {Cir? 
ame 152; Geer v. Tugegle, 22 OhNPNS 
129. 

Tex,—Oriental Hotel Co. v. Grif- 
fiths, 88 Tex. 574, 33 SW 652, 53 Am 
SR 790, 30 LRA 765. 

Man.—Black v. Wiebe, 15 Man. 260, 
1 WestLR 75. *, 


Ont.—Hovenden 
Grant Ch. 448. 

5 Cal.—Moxley v. Shepard, 3 Cal. 
4, 

Ky.—Holtman v. Sweeney, 136 Ky. 
773, 125 SW 180. 

La.—Nolte v. His Creditors, 6 Mart. 


N. S. 168. 
Md.—Rosenthal v. Maryland Brick 


v. Ellison, 


Co., 61 Md. 590 [expl Robinson v. 
Consolidated Real Est., ete., Co., 55 
Md. 105]. 


Nebr.—Henry, etce., Co. v. Fisher- 
dick, 37 Nebr. 207, 55 NW 643. 

6 Crowell v. Gilmore, 18 Cal. 370; 
Wing v. Carr, 86 Ill. 347; Geer v. 
Tuggle, 22 OhNPNS 129. 

7, Jamison v. Barelli, 20 La. Ann. 


Crowell vy. Gilmore, 18 Cal. 370. 

9. Stone v. Moomjian, 92 Conn. 
476, 103 A 635 (subcontractors). 

[a] Where all the notices are filed 
in time, according to the statute, the 
claims stand on an equality. Rotsky 
v. Kelsay Lumber Co., (Tex. Commn. 
A.) 228 SW 558 [mod (Civ. A.) 178 
SW 837]. And see Nichols v. Dixon, 
99 Tex. 263, 89 SW 765 (recognizing 
the rule). 

10. Stone v. Moomjian, 92 Conn. 
476, 103 A 685 (subcontractors); St. 
Louis v. O’Neil Lumber Co., 114 Mo. 
74, 21 SW 484; Bayonne Bldg., etc., 
Assoc. v. Williams, 57 N. J. Hq. 503, 
42 A 172; Oriental Hotel Co. v. Grif- 
fiths, 88 Tex. 574, 33 SW 652, 53 
AmSR 790, 30 LRA 765. 

11. See supra text 
3, 

12, She infra text and notes 15, 20; 
§§ 355-35 

13. See infra §§ 355, 356. 

14. See supra text and notes 3, 4; 


and notes 
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served 


In some 


dered.?! 


The claim | obtain priority 


The 


§§ 355, 356. 

15. See cases infra this note. 

{a] Thus (1) a claimant who has 
taken the necessary steps to impose 
a personal liability of the owner is 
entitled to priority over other lien 
claimants who have not taken such 
steps but merely, and subsequently, 
perfected their liens upon the prop- 
erty . itSelf. Schrieber v. Citizens’ 
Bank, 99 Va. 257, 38 SH 134. (2) A 
claimant’s failure to give the owner 
notice that he is furnishing material, 
as provided by statute, will postpone 
his lien to that of another claimant 
who has fuily complied with the 
statute, for in such case the delin- 
quent claimant has not filed his lien 
as provided by the statute, which is 
required by Rev. St. (1895) art 3310, 
in order to entitle him to share in 
the pro rata distribution. Nichols v. 
Dixon, 99 Tex: -263;-89 SW 765 [aft 
(Civ. A.) 85 SW 1051]. (3) Where a 
subeontractor has failed to give no- 
tice to the owner of the filing of his 
statement within the time allowed by 
statute, his lien is subordinate to 
those of other claimants, even though 
his statement was the first filed. 
Walker v. Queal, 91 Iowa 704, 58 
NW 1083. 

16. Priority between lien claim- 
ants and surety completing contract 
see infra § 405. 

17. See supra text and note 4. 

18. Marianna Hotel Co. v. Liver- 
more Fday., etc., Co., 107 Ark. 245, 154 
SW 952; Sternberg v. Ft. Smith Re- 
frigerator Works, 87 Ark. 56, 112 SW 
174, 20 LRANS 89. 

19. Held vy. St. Anthony of Padua 
ena 187 App. Div. 916, 174 NYS 
853. 

20. Beilharz v. Illingsworth, 62 
Tex. Civ. A. 647, 132 SW 106. 

21. Morris County Bank v. Rocka- 
way Mfg. Co., 16 N. J. Eq. 150 (the 
lien claim not having been filed pur- 
suant to the statute). 

22. Hyde Park Supply Co. v. Peck- 
Williamson Heating, etc., Co., 176 Ky. 
513, 195 SW 1115, 176 Ky. 656, 197 
SW 391. 

Priority between mechanics’ liens 
are. ta i ceemneetie generally see infra 
§ ; 

23. Hyde Park Supply Co. v. Peck- 
Williamson Heating, etc., Co., 176 Ky. 
5138, 195 SW 1115, 176 Ky. 656, 197 
SW 391. 

24. Garrison Grain, ete. Co. v. 
Farmers’ Mercantile Co., -181 Iowa 
568, 164 NW 791; Lindsay, etc., Co. v. 
Zoeckler, 128 Iowa 558, 104 NW 802; 
Robertson v. Barrack, 80 Iowa 538, 
45 NW 1062; Phelps v. Pope, 53 Iowa 
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of a building, in order to enable him to complete 
it after the “contractor had made default, are en- 
titled to priority over claims by materialmen for 
material furnished the contractor.?° 

Effect of judgment on lien. 
judgment at law has been entered upon a lien 
gives it no priority in payment or advantage over 
liens upon which a judgment has not been ren- 
Neither can a claimant who has not pre- 
served his lien in the manner required by statute 


The fact that a 


over other claimants, who have 


preserved their liens under the statute, by resort- 
ing to attachment proceedings”? and obtaining judg- 
ment on his elaim.?® 

[§ 355] (2) Priority Determined by Time. Under 
the statutes of some jurisdictions mechanics’ liens 
have precedence according to the order in which. 
the respective claims, notices, or statements were 
filed for record,?* at least where statutes preferring 
or postponing certain classes of claims?> are not ap- 
plicable and all claims are in the same class.?® Also 
in some states, there are priorities between claim- 
ants, or at least claimants of a particular class, 
based upon the time when their liens accrued,?* 
when they severally commenced to render services 


691, 6 NW ‘42; ‘Vogel, ete: Co.” v. 
Montgomery, 133 App. Div. "836, 118 
NYS 10; Kaylor v. O'Connor) ED; 
Smith (N. Y.) 672; Western Sash, 


ai Co. v. Gaul Constr, Co., 126 NYS 
1110. i 
[a] Construction and application 


of statute.—(1) The word “date,” as 
used in a statute providing that per- 
sons having liens “shall have priority 
according to the date of filing their 
respective liens,” is synonymous with 
the word “time.” Dwelle-Kaiser Co. 
v. Niagara County, 103 Misc. 460, 171 
NYS 861. (2) Liens filed on the same 
day have priority according to the 
time of filing. Dwelle-Kaiser Co. v. 
Niagara County, supra. (3) A cor- 
poration contracted for the construc- 
tion of a building on land, the fee 
of which was in its president, who 
signed the contract. Defendant filed 
a notice of lien against the corpora- 
tion aS owner. Subsequently plaintiff 
filed a notice of lien against the presi- 
dent as owner and the corporation as 
having some interest in the property 
as purchaser, lessee, etc. Thereafter 
defendant filed a new notice against 
the president and corporation, desig- 
nating the former as owner and the 
latter as vendee, lessee, etc. It was 
held that defendant did not obtain a 
lien against the president’s interest 
by the first notice, and the lien ob- 
tained by his second notice was in- 
ferior to that acquired by plaintiff. 
Strauchen v. Pace, 195 N. Y. 167, 88 


NE 51. 

25. sha infra § 356. 

26. Kemp Lumber Co. v. Howard, 
237 Bed. 574, 150 CCA 456 (under 


New Mexico. statute); Jackson v. 
gan, 200 N. Y. 496, 94 NE 211; Hall 
v. Thomas, 111 NYS 979. 

[a] Where all claimants .con- 
tracted with the owner, they are en- 
titled to priority, under some stat- 
utes, according to the order in which 
their claims or notices of lien were 
filed. Kemp Lumber Co. v. Howard, 
237 Fed. 574, 150 CCA 456 (under 
New Mexico statute); Jackson v. 
Egan, 200 N. Y. 496, 94 NE 211 [rev 
138 App. Div. 505, 123 NYS 297]; 
Hall v. Thomas, 111 NYS 979. 

27. Kendall v. Pickard, 67 N. H. 
470, 32 A 763. But see Goudie v. 
American Moore Peg Co., (N. H.) 122 
A 349, 351 [cit Cyc] (mot deciding 
the question of priority, but inclining 
to the view that all the claimants 
should share pro rata and stating 
that Kendall v. Pickard, 67 N. H. 
470, 32 A 763, is in conflict with Vir- 
gin v. Britton, SO SNe Ss ay eA 
14). 
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: ‘ : ; . 
or furnish materials,2* when notices were served*? 
or steps were taken to enforce their respective 


liens.°° 


[§ 356] (3) Preference or Postponement of Par- 
Priorities between 
different claims or claimants according to the class 
or nature of the claims are prescribed by the stat- 
utes of some jurisdictions;** and these priorities 
between classes cannot be interfered with by the 
giving of a notice under which a priority over others 
of the same class may be acquired.*® 
laborers are given preference over the liens of 
other claimants by the statutes of a few jurisdic- 
tions,** at least in certain cases*® or to a certain 
Also under the statutes of some juris- 
dictions the principal contractor is postponed to all 


ticular Classes of Claimants.** 


extent. 


28. See cases infra this note. 

{a] In Connecticut (1) this rule 
obtains where all the claimants are 
original contractors. Hartford Build- 
ers’ Finish Co. v. Anderson, 99 Conn. 
343, 122 A 76 (construing Chapin 
v. Persse, etc., Paper Works, 30 Conn. 
461, 79 AmD 263 to so hold, and re- 
viewing the statutes at length). (2) 
Rule where all claimants are subcon- 
tractors see supra § 354 note 3 [a] 


C: 

{b] In Utah the priority between 
subcontractors is determined by the 
date on which each commenced the 
performance of his subcontract. But 
a subcontractor whose performance 
is not to commence until some time 
after entering into the contract may 
file a statement and thereby secure 
priority over others who commence 
to do work or furnish materials after 
such filing and before he enters upon 
performance of his contract. Morri- 
son v. Carey-Lombard Co., 9 Utah 
40,) 33.cF (238. 

29. Citizens’ Lumber Co. v. Net- 
terville, .137 Miss, 310, 102 S 178; 
Enochs Lumber, etc., Co. v. Garber, 
116 Miss. 229, 76 S 730 (both cases 
dealing with the liens of subcon- 
tractors, laborers, and materialmen). 

30. See cases infra this note. 

[a] If the liens accrue simultane- 
ously they take precedence in the 
order of the attachments made to 
secure them. Kendall vy. Pickard, 67 
N. H. 470, 32 A 763. But see Goudie 
v. American Moore Peg Co., (N. H.) 
122 A 349 (set out supra note 27). 

31. Constitutionality of statutes 
preferring one class see supra § 7. 

32. Kemp Lumber Co. v. Howard, 
237 Fed. 574, 150 CCA 456 (reciting 
the New Mexico statute); Wortman 
v. Frid Lewis Co., (Alta.) 33 WestLR 
119, 9 WestWkly 812; Rendall, Mac- 
kay, Michie, Ltd. v. Warren, (Alta.) 
21 DomLR 801, 8 WestWkly 113. And 
see cases infra notes 33-39. 

33. Rendall, Mackay, Michie, Ltd. 
v. Warren, supra. 

[a]. In other words a person in 
one class cannot, by giving notice, 
acquire priority over a person in an- 
other class ranking ahead of him who 
has not given notice. Wortman v. 
Frid Lewis Co., (Alta.) 33 WestLR 
119, 9 WestWkly 812. 

34. Daly v. Lahontan Mines Co., 39 
Nev. 14, 151 P 514, 158 P 285; Hall v. 
Thomas, 111 NYS 979; Rice Lewis & 
Son, Ltd. v. George Rathbone, Ltd., 
27 Ont. L. 630, 9 DomLR 114. 

35. See cases infra this note. 

{a] Gaborers for daily or weekly 
wages.—(1) Some statutes confine the 
preference to laborers “for daily or 
weekly wages.” Bracker v. Weldgen, 
118 Misc. 177, 178, 192 NYS, 562. (2) 
It was the intention of the legislature 
“that this preference should apply 
to the laborers appearing upon the 
regular payroll of the contractor and 
not to those with whom a special ar- 
rangement was made as to. the 
amount and manner of compensation. 
... It seems to me that in the Lien 


spect to his claim for labor, 
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The lens of 


though the debt 


Law the legislature did intend to 
confine unlimited preference to labor- 
ers regularly employed, who, when 
of the same class or skill, receive the 
same rate of wages, and whose wages 
are paid at a stated time.’ Bracker 
v. Weldgen, supra. (3) A_ laborer 
hired by the day did not lose his right 
to preference, as a laborer, and in re- 
over 
lienors who filed liens before his, be- 
cause under an agreement with the 
general contractor, after his employ- 
ment, he also furnished building ma- 
terials. Glatt v. Meade, 123 Misc. 
630, 206 NYS 64 [dist J. V. Vrooman 
Sons Co. v. Pierce, 179 App. Div. 436, 
165 NYS 929 and Bracker v. Weldgen, 
supra]. 

[b] Waiver of priority.—Plaintiff 
who failed to exhibit his lien for 
labor in a prior and separate suit by 
others to enforce a lien against the 
property thereby waived his right to 
priority as to the plaintiffs in such 
suit and those who did exhibit liens 
there. Daly v. Lahontan Mines Co., 
89: Nev. 14, 151 P 514, 158 P 286. 

36. See case infra this note. 

[a] Wages for specified numbers 
of weeks.—The wage claims of labor- 
ers which are given priority under 
the statute, if for “not more than six 
weeks’ wages,’ are the wages earned 
within a continuous period of six 
weeks counting backward from the 
last day’s work, and do not include 
all the wages earned during a period 
of time longer than six weeks but 


which, in the aggregate, do not ex- 
ceed the statutory period. Rendall, 
Mackay, Michie, Ltd. v. Warren, 


(Alta.) 21 DomLR 801, 8 WestWkly 
es. 

387. U. S—Kemp Lumber Co. vy. 
Howard, 237 Fed. 574, 150 CCA 456 
(reciting New Mexico statute). 

Ky.—Holtman v. Sweeney, 136 Ky. 
773, 125 SW 180; Mulliken vy. Leiber, 
i KyG 602, 13 Ky. Op. 939. 

N. Y.—Jackson v. Egan, 200 N. Y. 
496, 94 NE 211 [rev 138 App. Div. 
505,123 NYS: 2977; Pell v; Baur, 133 
N.Y. 87%. 81 N22 45 fatty 16igN VS 
258]; Kenney v. Apgar, 93 N. Y. 539; 
English v. Lee, 68 Hun 572, 18 NYS 
576; Vogel v. Luitwieler, 52 Hun 184, 
5 NYS 154; Meehan v. Williams, 2 
Daly 367, 36 HowPr 73; Bracker v. 
Weldgen, 118 Misc. 177, 192 NYS 562; 
McConologue v. Larkins, 32 Misc. 166, 
66 NYS 188; Hall v. Thomas, 111 NYS 


979. 
Pa.—Keim v. McRoberts, 18 Pa. 
Super. 167; In re Hytovitz, 19 Pa. 


ae 402; Lay v. Millette, 1 Phila. 


Wis.—Forster Lumber Co. v. At- 
kinson, 94 Wis. 578, 60 NW 347. 

Ont.—Farrell v. Gallagher, 23 Ont. 
eee 2 OntWN 685, 815, 18 OntWR 
446. 
[a] The lien of a materialman (1) 
has priority, under some _ statutes, 
over the lien of the original con- 
tractor. Atkinson vy. Colorado Title, 
ete. Co) 59: sColo. 2528, 15he Pas 57s 
Crane v. Genin, 60 N. Y. 127; Ameri- 


. a a 
Sor later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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other claimants whose claims arise through him,** 
and a subcontractor is postponed to laborers and 
materialmen®® or, 
than original contractors and subcontractors.*? 

[§ 357] (4) Effect of Intervening Encumbrance. 
Although as between themselves several mechanics’ 
liens may be entitled to stand on an equality,*° 
this may be prevented by the existence of an en- 
cumbrance which, while inferior to some of the liens, 
is superior to others;4t in such case the fund is 
to be applied first to the payment of the lens 
superior to the intervening encumbrance, in full or 
pro rata as the case may be, next to the en- 
cumbrance, and lastly to the liens inferior to the 
encumbrance, pro rata.*? 


in other words, to all persons other 


The rule may apply, even 
secured by the intervening mort- 


can Metal Ceiling Co. v. New Hyde 
Park Fire Dist., 172 App. Div. 1774, 
159 NYS 648, 172 App. Div. 763, 158 
NYS 11 [mod 91 Misc. 236, 154 NYS 
661]. See Phillip v. Gallant, 62 N. Y. 
256 [mod 1 Hun 528, 3 Thomps. & 
C, 618] (in an action on a building 
contract made with the owner of real 
property, brought by a contractor 
against the owner, the amount of the 
mechanics’ liens perfected against the 
premises by persons who have fur- 
nished materials to the contractor 
should be deducted from the amount 
due under the contract in determin- 
ing the amount of the judgment to be 
granted). (2) Conversely, a person 
who is a contractor, rather than a 
materialman, is not entitled to prior- 
ity over another contractor. Western 
Sash, etc., Co. v. Gaul Constr. Co., 126 
NYS 1110. 

[b] Where there are two or more 
joint contractors, the lien of a sub- 
contractor is prior to the liens of all 
the contractors and not merely to the 
lien of the contractor to whom he 
furnished labor or materials. Pell 
Vj Baur 133 No Yersiy obs NbN woe 
{aff 16 NYS 258]; Forster Lumber 
oe v. Atkinson, 94 Wis. 578, 69 NW 
347. 

88. Jackson v. Egan, 200 N. Y. 496, 
94 NE 211 [rev 138 App. Div. 505, 123 
NYS 297]; Herrmann v. New York, 
130 App. Div. 531, 114’: NYS 1107 [aff 
199 N. Y. 600 mem, 93 NE 376 mem]; 
Lincoln Nat. Bank v. John Peirce Co., 


98 Misc. 325, 164 NYS 421; Hedden 
Constr. Co: v. Proctor, ete:., Co, 62 
Mise. 129, 114 NYS 1103 [mod on 


other grounds 134 App. Div. 244, 118 
NYS 920]; Hall v. Thomas, 111 NYS 
979; Wortman v. Frid Lewis Co., 
(Alta.) 33 WestLR 119, 9 WestWkly 
812. 


39. Kemp Lumber Co. v. Howard, 
237 Fed. 574, 150 CCA 456 (reciting 
New Mexico statute). 

40. See supra § 354. 

41. Pacific States Sav., etc., Co. v. 


Dubois.) lida jisi Sesser Pols, GAnd 
see cases infra note 42. 
42. Burnett v. Glas, 154 Cal. 249, 


97 P 423; Crowell v. Gilmore, 18 Cal. 
370; Finlayson v. Crooks, 47 Minn. 74, 
49 NW 398, 645; Henry, ete., Co. v: 
Fisherdick, 37 Nebr. 207, 55 NW 643; 
Choteau_v. Thompson, 2 Oh. St. 114; 
Hazard Powder Co. v. Loomis, 2 Disn. 
544. See Ward v. Yarnelle, 173 Ind. 
535, 91 NE 7 (discussing the point); 
Western Canada Sawmills, Ltd. v. 
Portz, (Sask.) [1923] 3 WestWkly 
1314 (where a mortgage, registered 
against lands, intervenes between 
two registered liens under the Me- 
chanics’ Lien Act [Rev. St. (1920) 
ec 206], or between two groups of reg- 
istered liens, the proceeds of a sale 
under proceedings by the prior lien- 
holder or group of lienholders belong 
entirely to such prior lienholder or 
to such group of prior lienholders pro 
rata to the exclusion of the later lien- 
holders; and any sale under proceed- 
ings by the later lienholder or group 
of lienholders can only be made sub- 


~ 
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gage is not yet due and payable.4? However, where 
the holder of the intervening mortgage makes no 
claim thereunder, the proceeds should be distributed 
pro rata among the various holders of the me- 
chanics’ liens.*4 

[§ 358] (5) Liens on Amount Due Contractor or 
Subcontractor.*° Under some statutes giving sub- 
contractors, materialmen, etc., a lien on the amount 
due the contractor from the owner,*® claimants are 
sometimes entitled to priority of payment out of 
such fund in the order of the time in which their 
notices were served upon the owner,** or are to be 
preferred*® or postponed*® according to their dili- 
gence or lack of diligence. Under other statutes, 
the amount is to be distributed pro rata among 
claimants®® who have complied with the statute by 
giving the proper notice;>! and a claimant who 
brings an action to enforce his lien against the 
property gains no advantage over the other claim- 
ants in respect of the amount due the contractor.*? 
Where the contractor completed at a loss work 
abandoned by a subcontractor, his claim takes 
precedence over the claims of persons who did 
work for, and furnished materials to, the subcon- 
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tractor and served stop notices.°? 

[§ 359] b. For Different Improvements. As be- 
tween mechanics’ liens arising out of different im- 
provements on the same property, the lien which 
first attached has priority.°** 

[§ 360] 3. Between Mechanics’ Liens and Other 
Claims, Liens, or Hncumbrances®°—a. Liens—(1) In 
General. A mechanic’s lien is entitled to priority 
over subsequent liens®* attaching to “the property 
after the commencement of the building®’ or of 
the work or furnishing of materials out of which 
the lien arises.*® -On the other hand, as a general 
rule, a mechanic’s lien is subordinate to other liens 
on the property existing at the time the lien at- 
taches,°® on the making of the contract,°° the com- 
mencement of the building,®*! or of the performance 
of the labor or the furnishing of the materials,°? 
or the filing of the notice of len.®* In some,** 
but not other,®> jurisdictions the rule is subject 
to the qualification that the mechanic’s lien claim- 
ant has actual or constructive notice of the prior 
liens. Under some statutes, and the construction 
placed thereon, a prior lien has preference over a 
mechanic’s lien as to the land,®* but the mechanic’s 


ject to prior encumbrances including 
the prior liens). But compare Ohio 
Sav., etc., Co. v. Johnson, 20 Oh. Cir. 
Ct. 96, 10 Oh. Cir. Dec. 752 (where a 
mortgage intervened between two 
mechanics’ liens, the amount of the 
first lien should be taken out of the 
proceeds of the sale of the property; 
then out of what remained, the mort- 
gage Should be paid, and what still 
remained should be added to what 
was taken out on account of the first 
mechanic’s lien, and that amount di- 
vided pro rata between the two me- 
chanics’ lienholders). 

43. Burnett v. Glas, 154 Cal. 249, 
97 P 423 (where no way of enforcing 
the rights of the parties, other than 
a sale of the entire property, is prac- 
ticable). 

44. Security Lumber Co. v. John- 
son, (Sask.) [1924] 4 DomLR 434, 
[1924] 3 WestWkly 399. 

45. Priority between lienors and 
assignee see infra § 399. 


46. See supra § 175. 
47. Riverton Bd. of Education v. 
-Tait, 80 N. J. Eq. 94, 838 A 459 [aff 


81 N. J. Eq. 161, 86 A 379]; Bayonne 
Assoc. No. 2 v. Williams, 59 
Ni dx Ba.) 617,).43, A. 669-[rev 57 Nod: 
Eq. 503, 42 A 172, and overr Leary v. 
Lamont, (N. J.) 42 A 97]; Smith v. 
Dodge, etc., Co., 59 N. J. Eq. 584, 44 
A 639; Flaherty v. Atlantic Lumber 
Co., 58 N. J. Eq. 467, 44 A 186; Don- 
nelly v. Johnes, 58 N. J, Eq. 442, 44 
A 180; Anderson v. Huff, 49 N. J. Eq. 
849, 23 A 654; Trenton Public. Schools 
v. Heath, 15 N. J. Eq. 22. 

[a] Inapplicable exception. — A 
statute conferring priority on jour- 
neymen or laborers without refer- 
ence to the dates of service of their 
notices does not apply to subcon- 
tractors doing certain work for a 
lump sum even though they person- 
ally work on the building. Stahl v. 
Walters, (N. J. Ch.) 128 A 620. 

43. Rotsky v. Kelsay Lumber Co., 
(Tex. Commn. A.) 228 SW 558 [mod 
(Civ. A.) 178 SW 837]. 

49. Southern California BPlectric 
Go. v. McDonald, 178 Cal. 386, 173 P 
760; Rotsky v. Kelsay Lumber Co., 
(Tex. Commn. A.) 228 SW 558 [mod 
(Civ. A.) 178 SW 837]. 

[a] Delay as waiver.—‘If a labor- 
er or materialman neglects to serve 
the stop notice prior to the maturity 
of an installment, he must be deemed 
to have waived all right to partici- 
pate therein as against other claim- 
ants who have served notice prior 
to such maturity, and as against the 
owner, in the event that he pays such 
installment promptly at maturity, or 
before the service of such notice.” 
Southern California Electric Co, v. 


McDonald, 178 Cal. 386, 391, 173 P 
760. 

50. Charlotte Pipe, etc. Co. v. 
Southern Aluminum Co., 172 N. C. 
704, 90 SE 923; Morganton Mfg., etc., 
Co. v. Andrews, 165 N. C. 285, 81 SE 
418, AnnCas1916A 763; Hildebrand v. 
Vanderbilt, 147 N. C. 639, 61 SE 620. 

51. Charlotte Pipe, etc, Co. v. 
Southern Aluminum Co., 172 N. C. 
704, 90 SE 923. And see West v. 
Laughinghouse, 174 N. C. 214, 93 SK 
719 (recognizing the rule, but hold- 
ing that claimants who have filed 
itemized statements with the owner 
cannot be preferred over other claim- 
ants who have not done so, where, 
by an order of reference, it was 
agreed that all claims for material 
should share in any amount due from 
the owner to the contractor). 

{a] In Ohio (1) under the statute 
when a subcontractor or materialman 
files his lien he gets a lien on all 
then due or becoming due within ten 
days thereafter from the owner to 
the contractor, and is to pro rate 
with all who come in within the ten 
days. Moesser y. Hnterprise Lumber 
Co., 26 Oh. Cir. Ct. N. S. 28; Cleveland 
Trost: Co. ou Oberlin, (19 Oh Cire Ct. 
N. S. 157; Saginaw Bay Co. v. Engle, 
L9) (Oh. "Cin [Cts 6325, 10° Oh: (Cirsibec 
234. (2) After the ten days, the 
funds due before are to be regarded 
as appropriated to the extent of the 
liens filed before the ten days are up. 
Liens filed after the ten days be- 
come liens only on funds due after 
the ten days, and on any balance 
after the liens filed before the ten 
days are satisfied out of the funds 
due before the ten days. Moesser v. 
Enterprise Lumber Co., supra; Sagi- 
naw Bay Co. v. Engle, supra. (3) 
Of course, one claimant who has se- 
cured a lien on the fund is entitled 
to preference over another claimant 
who, by failing to serve notice within 
the proper time, did not secure a lien. 
Bergin v. Braun, 3 OhNPNS 150. 

52. Charlotte’ Pipe,  éte.; Co. v. 
Southern Aluminum Co., 172 N. C. 
704, 90 SE 923. 

53. Morris County Golf Club v. 
Hegeman-Harris Co., (N. J. Ch.) 121 
A 528 [aff 125 A 127]. 

54. State v. Drew, 43 Mo. A. 362; 
Cain v. Texas Bldg., etce., Assoc., 21 
Tex. Civ. A. 61, 51 SW 879. 

[a] Application of rule—(1) A 
mechanic’s lien which has attached to 
a house and lot attaches to another 
house thereafter erected on the lot 
on the destruction of the house for 
the erection of which the lien accrued 
(see supra § 342), (2) and takes pri- 
ority over a lien for the erection of 
the second house (Cain v. Texas 


Bldg., etc., Assoc., 21 Tex. Civ. A- 61, 
51 SW 879). 

55. Priority between mechanic’s 
lien and: 
Conveyance see infra §§ 448-451. 
Dower see Dower § 98 
Te Tied sg claim see Homesteads § 


Landlord’s lien see Landlord and 
Tenant §§ 1441, 1492. 
Special assessment see Municipal 


Corporations [28 Cyc 1202]. 
Widow’s allowance see Executors and 

Administrators § 806. 

56. Palm Beach Bank, etc., Co. v. 
Lainhart, 84 Fla. 662, 95 S 122; Otley 
v. Haviland, 36 Miss. 19; Livingston 
v. Miller, 16 AbbPr (N. Y.) 871. 

57. Md.—Wells v. Canton Co., 3 
ae 234; Jones v. Hancock, 1 Md. Ch. 

Minn.—Gardner vy. Leck, 52 Minn. 
522, 54 NW 746. 

N. D:—Colter v. Dill, 39 N. D; 462, 
167 NW 720. 

PRS aan v. McFarland, 4 Or. 
Wis.—Hall v. Hinckley, 32 Wis. 362. 
58. Krotz v. A. R. Beck Lumber 

Co., 34 Ind. A. 577, 738 NE 273; Finck, 

Lumber Co. v. Mehler, 102 Ky. 

43 SW 403, 766, 19 KyL 1146; 

Caldwell Institute v. Young, 2 Duy. 

(Ky.) 582; Harris v. Cheshire, 189 N. 

C. 219, 126 SE 593; Blue Pearl Gran- 

ite Co. v. Merchants’ Bank, 172 N. C. 

354, 90 SE 312; Pace v. Moorman, 99 

Va. 246, 37 SE 911. 

59. Athens Nat. Bank v. Danforth, 
80 Ga: 55, 7 SEH 546s Blackmar v. 
Sharp, 23 R. I. 412, 50 A 852; Gilles- 
pie v. Bradford, 7 Yerg. (Tenn.) 168, 
27 AmD 494, 

Time lien attaches see supra §§ 
327-335. 

60. Otley v. Haviland, 36 Miss. 19. 

61. McKim v. Mason, 3 Md. Ch. 
aon Jones v. Hancock, 1 Md. Ch. 


[a] Where the plan of a building 
is changed and greatly enlarged while 
it is in course of erection, the liens 
of mechanics and materialmen subse- 
quent to such change relate only to 
the commencement of the alteration 
on the ground and are subject to all 
liens which have then fastened on 
the land. Norris’ App., 30 Pa. 122 
{aff 5 PaLJR 417]. 

62. People’s Bank v. Arbuckle, 82 
Fla. 479, 90 S 458. 

63. Payne v. Wilson, 74 N. Y. 348 
[aff 11 Hun 302]. 

64. Tritch v. Norton, 10 Colo. 337, 
15 P 680. 

65. Payne v. Wilson, 74 N. Y. 348 
[aff 11 Hun 302]. 

66. Hubbell v. Texas Southern R. 
Co., 59 Tex. Civ. A. 185,126 SW 313. 
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lien has preference as to the improvement,*’ unless, 
according to some decisions, the improvement can- 
not be detached from the realty without materially 
injuring the property as it stood prior to the time 
the improvement was placed thereon." 

[§ 361] (2) Acquired by Judicial Proceedings®°— 
(a) Attachments. An attachment is prior to a 
mechanic’s lien subsequently accruing,’? but an at- 
tachment subsequent to the accrual of a mechanic’s 
lien is postponed thereto,’! even though the len 
is not perfected until after the attachment.’ Where 
the priority in point of time of hens on a fund 
is first a mechaniec’s lien, then an attachment, fol- 
lowed by other mechanics’ liens, the first mechanic’s 
lien will not be shifted to money subsequently be- 
coming due, in order to help the attaching creditor, 
where, to do so, would practically eut off the sub- 
sequent mechanics’ liens.** A lien on money due 
from the owner to the contractor acquired by a 
person who has furnished work and materials to 
a subcontractor, although subsequent in point of 
time, is superior to an attachment, by a creditor 
of the subcontractor, of the amount owing from 
the contractor to the subcontractor.** 

[§ 362] (b) Garnishment.’° A garnishment 
served on the owner in a suit against the contractor 
pefore a subcontractor, laborer, or materialman has 
served his notice on the owner is superior to the 
lien of the subcontractor, laborer, or material- 
man;’* and where there is no right to a mechaniec’s 
lien by reason of the property improved being 
owned by husband and wife jointly, and the wife 
not having joined in a written contract for the 


67. Wimberly v. Mayberry, 94 Ala. 
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chanic’s lien, he is not bound by re- 


[§§ 360-364 


improvement, as required by statute,” the wife 
cannot, by consenting to a decree establishing a 
lien, dispossess or postpone a prior right under 
garnishment proceedings;"* but where the right of 
the lien claimant has attached before the garnish- 
ment, the lienor has priority.*® i 

.[§ 363] (c) Judgments.*° Where a judgment len 
has become effective, it is superior to mechanics’ 
liens aceruing subsequently, or to prior mechanics’ 
liens which, although enforceable under the doctrine 
of estoppel, are legally defective ;** but a judgment 
becoming a lien after a mechanic’s hen has ac- 
crued is postponed to the mechanie’s lien.6* Where 
a mechanic does not pursue his remedy by a lien 
but seeks a personal judgment, such judgment will 
rank as any other judgment rendered on a personal 
claim.** 

Purchase-money judgments. Where upon the de- 
livery of a deed the vendor takes a judgment against 
the purchaser for the unpaid purchase money, which 
is entered the same day, such judgment has priority 
over mechanics’ lens arising out of improvements 
commenced by the purchaser before the deed was 
delivered.®® 

[§ 364] (d) Executions.*¢ Where an execution is 
prior in time to a mechanic’s lien, but.at the time 
they were registered the mechanic’s lien was a 
charge or lien on a homestead, while the execution 
was not, the execution is not entitled to priority 
by virtue of a statute, enacted after the mechanic’s 
lien had attached, making an execution a charge 
on a homestead.**? Under a statute providing that 
there shall be no priority among execution cred- 


I 


240, 10 S 157, 14 LRA 305; William 
Cameron & Co., Inc. v. Trueheart, 
(Tex. Civ. A.) 165 SW 58. 

Priority as to building or improve- 
mont of mechanic’s lien over prior: 
Mortgage see infra § 396. 
Vendor’s lien see infra § 366. 

68. Quinn v. Dickinson, (Tex. Civ. 
A.) 146 SW 993. 

{a] It is to be noted that the au- 
thorities in Texas on this point are 
not harmonious and that, in some 
cases where a mechanic’s lien and a 
vendor’s lien were involved, and the 
improvement could not be removed 
without material injury, the respec- 
tive priorities were enforced by a 
sale of the entire property and a dis- 
tribution of the proceeds according 
to the proportion which the value of 
the land and the value of the im- 
provement respectively bore to the 


value of the entire property. See 
infra § 366. 
69. Priority between: 
Attachments and other liens gen- 
erally see Attachments §§ 548-582. 


Different lien claimants where one 
fee ane attachment see supra 
354; 

70. Salem First Nat. Bank vy. 
Redman, 57 Me. 405. 

[a] A seasonable levy of the exe- 
cution on real estate which has been 
attached has’ the same effect as a 
Statute conveyance made at the date 
of the attachment, and gives a bet- 
ter title than a mechanic’s lien for 
labor and materials, the first item 
of which was subsequent to the date 
of the attachment. Salem First Nat. 
Bank v. Redman, 57 Me. 405. 

71. Young v. Stoutz, 74 Ala. 574; 
Herrmann v. New York, 1386 App. 
Div. 28, 120 NYS 146. 

72. Blue Pearl Granite Co. v. 
Merchants’ Bank, 172 N. C. 354, 90 
SE 312; Lane v. Thomas, 25 Oh. 
Cire. Cty i303: But see Young vy. 
Stoutz, 74 Ala. 574 (where the at- 
taching creditor is not made a party 
to the action to enforce the me- 


citals in the judgment as to the time 
when the lien accrued, and 
property is sold under executions on 
the judgments rendered in both the 
attachment suit and the action to en- 
force the lien, and the money is 
brought into court and the records 
of the two cases are the only evi- 
dence before the court, the money is 
properly awarded to plaintiff in the 
attachment case, where his attach- 
ment was levied before the mechan- 
ic’s lien claim was filed). 

73. Herrmann v. New York, 136 
App. Div. 28, 120 NYS 146. 

74. Southern California Electric 
eee McDonald, 178 Cal. 386, 1473 

75. Priority between garnishment 
and other liens or claims generally 
see Garnishment §§ 3538-356. 


76. Ala.—Conboy v. Ericke, 50 
Ala. 414. 

Cal.—Miles v. Ryan, 172 Cal. 205, 
157 P 5; Brennan v. Marsh, 10 Cal. 
435; Cahoon v. Levy, 6 Cal. 295, 65 
AmD 515. 

Ga.—Bell v. Burke, 89 Ga. 772, 15 
SH 705. 

Tll.—Muellen v. Kroll, 207 Ill. A. 
306; Nesbitt v. Dickover, 22 Ill. A. 
140. 

Ky.—Meier v. Lewis, 10 Kyl 
T73. 

Oh.—McCullom y. Richardson, 2 
Handy 274, 13 Oh. Dec. (Reprint) 
440. Contra Cincinnati v. McNeely, 


7 Oh. Dec. (Reprint) 216, 1 CincLBul 
802. 

Or.—Coleman vy. Oregonian R. Co., 
25 Or. 286, 35 P 656. 

Wis.—Dorestan v. Krieg, 66 Wis. 
604, 29 NW 576, 

{a] Installment of contract price. 
—Where a creditor of the contractor 
has garnished an installment of the 
contract price, a subsequent stop no- 
tice served after maturity of the 
installment is subject to the rights 
of the attaching creditor. Southern 
California Electric Co. v. McDonald, 
178 Cal. 386, 173 P 760. 


For later cases, developments and changes in the law sé 


77. See supra §§ 121, 127. 
78. McMillan v. Schneider, 147 
if the} Mich. 258, 110 NW 961. 
73. « Duttle. iwi, Montfiords 7%, Galk 
358; Schradsky v. Dunklee, 9 Colo. 


A, 394, 48 P 666; Finck, ete, Lum- 
ber Co. v. Mehler, 102 Ky. 111, 43 
SW 403, 766, 19 KyL 1146; Jones v. 
Holy Trinity Church, 15 Nebr. 81, 17 
NW 362. 

80. Priority between judgments 
and other liens generally see Judg- 
ments §§ 928, 933. 

81. Ark.—McCullough vy. Caldwell,: 
8 Ark. 231. 

Stl hreeneO Late a Vv. 11), nk 

Mo.—Page v. Bettes, 17 Mo. A. 366. 
mae Y.—Payne v. Wilson, 74 N. Y. 

Oh.—Choteau v. Thompson, 2 Oh. 
St. 114. 

Pa.—Fordham’s App., 78 Pa. 120 
[aff 7 LegGaz 31]; In re Vandeven- 
der, 2 Browne 304; Shapnack vy. Wil- 
son, 1 Journ) Jurispr’ 93; “Boll? ye 
Boll, 11 YorkLegRee 20. 

Tenn.—Gillespie v. Bradford, 7 
Yerg. 168, 27 AmD 494. 

82. Feuring v. Siewers, 120 Misc. 
720, 200 NYS 440. 

83. George Long Contracting Co. 
v. Albert, 116 Md. 111, 81 A 265, Ann 
Cas19183B 1259; Hazard Powder 
v. Loomis, 2 Disn. (Oh.) 544; 
ner’s Est., 176 Pa. 90, 34 A 957; Nolt 
v. Crow, 22 Pa. Super. 113; Vande- 
vender’s Case, 2 Browne (Pa.) 304; 
pete v. Moorman, 99 Va. 246, 37 SH 

84. Love v. Cox, 68 Ga. 269. 

85. Stoner v. Neff, 50 Pa. 258. 

Bees, between mechanics’ liens 
and: 

NET mortgage see infra 
Vendor’s lien see infra § 366. 

86. Judicial sale under another 
lien as divesting mechanic’s lien see 
infra § 453. “tp 

87. Kennedy Lumber Co. Vv. 
Batke, (Sask.) 69 DomLR 288, [1922] 
38 WestWkly 404. 


Brown, 


as te 
e cumulative Annotations, same title, page and note number, 


§§ 364-366] 


itors,®® the fact that mechanics’ 
between executions does not entitle creditors hold- 
ing executions preceding the mechanics’ liens to 
priority over others holding executions following 
the liens, where the liens have been abandoned*?® 


or held invalid.®° 
[§ 365] (e) Attorney’s Lien.°*! 


served stop notices on the owner.°? 
88. See Executions § 346. 

89. Beaver Lumber Co. v. Quebec 
Bank, 11 Sask. L. 320, 42 DomLR 
779, [1918]. 2 WestWkly 1052. 

$0. Beaver Lumber Co. v. Quebec 
Bank, supra. 

91. Priority between: 

Attorney’s lien and other liens and 
claims generally see Attorney and 
Client § 400. , 

Mechanic’s lien and mortgage as ex- 
ee to attorney’s fees see infra 

395. 

oo Brunetti v. Grandi, 89 N. J. 
Eq. 116, 104 A 139. 

93. Cross references: 

Contract by vendee for improvement 
as subjecting vendor’s interest to 
lien see supra §§ 111-113. 

Priority between: 
Mechanic’s' lien purchase- 

money: 

Judgment see supra § 363. 

Mortgage see infra § 377. 
Vendor’s lien and other claims, 

liens, or encumbrances generally 

see Vendor and Purchaser [39 

Cyc 1815]. 

94. Ark.—Gunter v. Ludlam, 155 
Ark. 201, 244 SW 348. 

Cal.—Kuschel v. Hunter, 50 P 397, 

Ill.—Wing v. Carr, 86 Ill. 347; 
Wood vy. Rawlings, 76 Ill. 206. 

Iowa.—Joyce Lumber Co. v. Wick, 
205 NW 476; Millard v. West, 50 
Iowa 616; Thorpe v. Durbon, 45 lowa 
192; Stockwell v. Carpenter, 27 Iowa 
119; Logan vy. Taylor, 20 Iowa 297. 

Ky.—Sandy Land, etc., Co. v. 
Brown, 175 Ky. 219, 194 SW 90; 
Cooley v. Black, 105 Ky. 267, 48 SW 
1075, 20 Kyl 1181; Northern Bank v. 


and 


Deckebach, 83 Ky. 154; Orr v. Bat- 
terton, 14 B. Mon. 100. 
Minn.—-Miller  v. Stoddard, 54 


Minn. 486, 56 NW 1381; Malmgren vy. 
Phinney, 50 Minn. 457, 52 NW 915, 
18 LRA 753; Haupt Lumber Co. v. 
Westman, 49 Minn. 397, 52 NW 33; 
Hill v. Aldrich, 48 Minn. 73, 50 NW 
1020. 

Mo.—Bridwell v. Clark, 39 Mo. 170. 

Nebr.—Fuller v. Pauley, 48 Nebr. 
138, 66 NW 1115; Irish v. Lundin, 28 


Nebr. 84, 44 NW 80. 
Oh.—Mutual Aid Bldg., etc., Co. v. 
Gashe, 56 Oh. St. 278, 46 NE 985 


{mod 18 Oh. Cir. Ct. 681, 6 Oh. Cir. 
Dec. 779]; Neil v. Kinney, 11 Oh. St. 
58; Golner v. Bede, 11 Oh. A. 137; 
31.0. C. A. 56; Walbridge v. Barrett, 
OT OhwicireeCtwoua, st OhmCinr “pect 
634; Anderson y. Gregg, 10 Oh. Cir. 
Gtyesiis 6 One Cir: Dec. 7629" 

Pa.—Stoner v. Neff, 50 Pa. 258; 
Campbell’s App., 36 Pa. 247, 78 AmD 
875; Preston v. Wolfshafer, , 30 
PittsbLegJNS 103. 

Ss. D—Wagner v. Wagner, 47 S. D: 
104, 196 NW 499. 

Tenn.—Leming v. Stephens, 95 
Tenn. 444, 32 SW 961; Gillespie v. 
Bradford, 7 Yerg. 168, 27 AmD 494. 

Tex,.—Hardley .'v.. Burt, .'€Civ.” A.) 
182 SW 721; Hubbell v. Texas South- 
ern -R. Co., 59 Tex. Civ. A. 185, 126 
Sw 313; Watson v. Markham, 33 
Tex. Civ. A. 476, 77 SW 660. 

Wash.—St. Paul, etc., Lumber Co. 
v. Bolton, 5 Wash. 763, 32 P 787. 
But see Walesby v. National Polish 
Independent Catholic Church, 237 P 
291 (where a contractor constructed 
a church, with full knowledge of all 
parties that a certain person was the 
owner of property on which he was 
allowing the church to be built, 
in no event could such person have 


It has been held 
that the lien of an attorney for prosecuting a suit 
by the contractor against the owner is entitled to 
be satisfied prior to the liens of claimants who 
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[§ 366] (3) For Purchase Price®*—(a) Of Real 
Property. A lien for the purchase price of land 
is superior to a mechanic’s lien for improvements 
made on the land by the vendee,®** unless the vendor 
required or authorized the making of the improve- 


ment,®> waived his lien in favor of the mechanic’s 


lien,°* or, by his acts or conduct, estopped himself 
from asserting it.®* 

Extent of priority. In some jurisdictions a ven- 
dor’s lien has priority only as to the land and 


improvements thereon at the time of the inception 


a lien which would be superior to the 
contractor for the amount which he 
paid in purchasing the property in 
his own name for the church). 

W. Va.—Charleston Lumber, 
Co. v. Brockmyer, 18 W. Va. 586. 

Wis.—Rees v. Ludington, 13 Wis. 
276, 80 AmD 741. 

“Ordinarily vendors’ liens have 
priority over mechanics’ liens.” 
Hubbell v. Texas Southern R. Co., 
59. Tex. Civ. A. 185, 190, 126 SW. 313. 

[a] The rule is applicable where: 
(1) The vendor, retaining the legal 
title as security for the unpaid bal- 
ance of the purchase price, places the 
vendee in possession under a contract 
of sale. Gunter v. Ludlam, 155 Ark. 
201, 244 SW 348 (deeming the ven- 
dor to be in the same position as a 
person who has conveyed the prop- 
erty and accepted back a mortgage 
as security for the purchase price); 
Wagner v. Wagener, 47 S. D. 104, 196 
NW 499. (2) A person in possession 
of property under a contract of sale 
commences improvements’ thereon, 
and subsequently the title is con- 
veyed to him, the vendor expressly 
reserving a vendor’s lien for the un- 
paid purchase money. Charleston 
Lumber, ete., Co. v. Brockmyer, 18 
W. Va. 586. (3) The vendor’s lien 
was reserved in an unrecorded deed 
of which the mechanic’s lien claimant 
had no actual notice. Hyde Park 
Supply Co. v. Peck-Williamson Heat- 
ing, etc., Co.; 176 Ky. 513, 195 SW 
1415; 176) Ky. 65655197 SW 391. (4) 
The mechanic’s lien claimant did not 
pay to the vendor the balance of the 
purchase money. McCallen v. Mogul 
Producing, ete., Co., (Tex.. Civ. A.) 
257 SW 918. (5) The vendor, who 
has reserved title as security for the 
price, transfers the legal title to a 
third person. North Dakota Lumber 
maa v. Haney, 23 N. D. 504, 137 NW 

[b] Application of statnutes.—The 
act of March 20, 1876, providing that 
liens of laborers and supply men 
shall be superior to the lien of “any 
mortgage or other encumbrance here- 
tofore or hereatter created,’ does not 


ete, 


apply to a vendor’s lien. Northern 
Bank v. Deckebach, 83 Ky. 154. 
95. Janes v. Osborne, 108 Iowa 


409, 79 NW 1438; Sheehy vy. Fulton, 88 
Nebr. 691, 57 NW 395, 41 AmSR 767; 
Millsap v. Ball, 30 Nebr. 728, 46 NW 
1125; Bohn Mfg. Co. v. Kountze, 30 
Nebr. 719, 46 NW 11238, 12 LRA 383; 
Lee v. Gibson, 104 Tenn. 698, 58 SW 
330; Ragon v. Howard, 97 Tenn. 334; 
37 SW 136. But compare Charleston 
Lumber, etce., Co. v. Brockmyer, 18 
WwW. Va. 586 (under the statute in 
question there is no priority of a 
mechanic’s lien over a vendor’s: lien 
unless the improvement was made 
under a contract with the vendor or 
his agent; neither his knowledge nor 
consent is sufficient). 

[a] Written request. — (1) In 
some jurisdictions a mechanic’s lien 
is not entitled to priority over a 
vendor’s lien on more than the in- 
ereased value of the land resulting 
from the improvement (see infra 
text and note 6), (2) unless the im- 
provement was made at the written 


request of the vendor (Hayward 
Lumber Co. v. Hammond, (Alta.) 70 
DomLR 856, [1922] 3 WestWkly 


1176). 
Vendor’s interest as subject to lien 
under contract of sale providing for 


improvements see supra § 113. 

96. Janes v. Osborne, 108 Iowa 
409, 79 NW 148; Dilworth v. Steves, 
(Civ. A.) 169 SW 630 [writ of error 
dism 107 Tex. 73, 174 SW 279]. 

[a] Objections that. a written 
waiver was executed by the vendor 
alone, that no one was bound to do 
anything on account of, or in con- 
sideration of, the waiver, that it fails 
to name the person in whose favor 
the lien is waived, and is too vague 
and indefinite, are without merit 
where the instrument amounts to a 
written offer, sufficiently definite to 
be understood, to waive the lien in 
favor of any person who will erect a 
house upon the land and take as_se- 
curity therefor the statutory lien 
commonly known as a mechanic’s 
lien, the offer was promptly accepted 
by another written instrument and 
the house was erected; the vendor, 
by reason of such acceptance and the 
completion of the house, having re- 
ceived the benefits mentioned in the 
waiver will not be heard to say that 
he is not bound to perform what he 
agreed to perform in consideration of 
the benefits. Dilworth v. Steves, 
(Civ. A.) 169 SW 630 [writ of error 
dism 107 Tex. 738, 174 SW 279]. 

{b] Construction of waiver.—A 
written waiver of a vendor’s lien in 
favor of a mechanic’s lien has been 
construed as being a waiver in favor 
of a lien for material as well as for 
labor, but not to extend to an amount 
paid out for taxes by the contractor 
under a provision of the contract nor 
to attorney’s fees provided for in the 
contract as a penalty for default in 
payment of amounts due for labor 
and material. Dilworth v. Steves, 
(Civ. A.) 169 SW 630 [writ of error 
dism 107 Tex. 73, 174 SW 279]. 

[c] Release as to mortgage.— 
Where the vendor’s lien is released as 
to a mortgage which is inferior to a 
mechan/é’s lien, the mortgagee is 
subrogated to the lien‘of the vendor 
and entitled to priority as to the. 
amount secured thereby. Leming v. 
Stephens, 95 Tenn. 444, 32 SW 961 
(where the order of priority was held 
to be: First, the mortgage to the 
amount of the unpaid purchase 
money secured by the vendor’s lien; 
second, the mechanic’s lien to the full 
amount thereof; third, the mortgage 
as to the balance due thereon; and 
fourth, the vendor’s lien). 

97. Avery v. Clark, 87 Cal. 619, 
25 P 919, 22 AmSR 272; Haupt Lum- 
ber Co. v. Westman, 49 Minn. 397, 
52 NW 33; Leonard v. Cook, (N. J. 

.) 20 A 855. 

{a] Matters not constituting es- 
toppel.— (1) The mere fact that the 
vendor knew that the grantee in- 
tended to build upon the land sold 
will not work an estoppel. Hayes vy. 
Fessenden, 106 Mass. 228; Holmes vy. 
Hutchins, 38 Nebr. 601, 57 NW 514. 
(2) “There is no element of estoppel 
in the present case which would bar 
appellants from asserting the su- 
periority of their lien. Mere knowl- 
edge on their part that labor and 
material were furnished for the con- 
struction of the building, or even 
their consent thereto, in the absence 
of some affirmative act which indi- 
cated a willingness to subordinate 
their claim to that of the subsequent 
lienors was not sufficient to operate 
as_an estoppel.” Gunter v. Ludlam, 
155 Ark. 201, 204, 244 SW 348, 


288 [40 C.J.] : 
of. the mechanic’s lien,®* the mechanic’s lien having 
priority as to the new improvement.°® In such ju- 
risdictions, the mechanie’s lien may be enforced by 
a sale and removal of the improvements,’ or, where 
the improvement is of a permanent character and 
is incapable of being separated from the land with- 
out destroying the improvement itself and damag- 
ing the freehold, the whole property may be sold,” 
and the proceeds prorated’ according to the propor- 
tion which the fair market value of the land with- 
out the improvement and the improvement alone 
respectively bear to the value of the whole property.* 
Also, in a few jurisdictions a vendor’s len 1s 
entitled to priority over a mechanic’s len only to 
the extent of the actual value of the land at the 
time the improvement was commenced,’ the me- 
chanic’s lien having priority in respect of the 
increased value of the property resulting from the 
improvement. Some statutes declare this rule in 
respect of priority between mortgages and me- 
chanics’ liens,’ and provide further that an un- 
paid vendor who has not conveyed shall be deemed 
a mortgagee.’ Under the statutes of other juris- 
dictions the vendor’s lien has priority not only 

98. Land Mortg. Bank v. Quanah | Brockmyer, 


Hotel Co., 89 Tex. 332, 34 SW 730; 10. 
Morrison v. State Trust Co., (Tex.| Brockmyer, supra. 


MECHANICS’ LIENS 


18 W. Va. 586. 
Charleston Lumber, etc., Co. v. 


as to the land,® but also as to the building erected 
thereon;!° and a mechanic’s lien has no priority 
in respect of the enhanced value of the property 
arising from the erection of the building.** 

[§ 367] (b) Of Personal Property. Where a con- 
tract for the sale of personal property reserves 
title in ee seller until the purchase price is paid, 
the right, lien, or equity of the seller 1s superior 
to a mechanic’s lien subsequently filed,’* provided 
the contract is filed or recorded, as required by 
statute, prior to a change of the status of the 
property from chattels to real property.** 

[§ 368] (4) For Supplies. Under some statutes 
a lien for supplies furnished for the operation 
of a manufacturing plant is prior to a mechanic’s 
lien for materials furnished for original construc- 
tion.?° 

[§ 369] b. Mortgages and Like Encumbrances— 
(1) Priority in Time—(a) Time of Accrual of Me- 
chanic’s Lien—aa. In General. It is well established 
as a general rule that, as against other encumbrances 
such as mortgages and deeds of trust, a mechanic’s 
lien takes precedence according to the time when 
it attached to the property.t¢ Thus a mechanic’s 


42 Conn. 36. 
peel akrange v. Woolston, 9 Del. 
iL 


Sav. Bank v. Fellowes, 


[8§ 366-369 


Civ. A.) 274 SW 341. 

99. Land Morte. Bank v. Quanah 
Hotel Co:; 89 Tex. 332, 34° SW ‘730; 
Morrison v. State Trust Co., (Tex. 
Civ. A.) 274 SW 341; William Cam- 
eron & Co., Inc. y. Trueheart, (Tex. 
Civ. A.) 165 SW 58. 

{a] Removable fixtures.—The lien 
of one who furnishes removable fix- 
tures is, as to such fixtures, prior 
to a vendor’s lien on the land. 
Phelps -v. Edwards; 52 Tex: 371; 
Mogul Producing, ete., Co. v. South- 
ern Engine, etc., Co., (Tex. Civ. A.) 
244 SW 212, 

_ Priority of mechanics’ liens, as to 
improvements alone, over existing 
mortgages see infra § 396. 

1. See infra XII, P. 

2. See'infra XII, P. 

3. Morrison v. State Trust Co., 
(Tex. Civ. A.) 274 SW 341 (reviewing 
authorities and declaring the law of 
Texas, in respect to priority between 
mechanics’ liens and vendors’ liens, 
to be in a confused condition). 

4 Land Mortg. Bank y. Quanah 
Hotel Co., 89 Tex. 332, 34 SW 730. 

5. Dure v. Roed, 27 Man. 417, 34 
DomLR 38, [1917] 1 WestWkly 1395. 

6. Rogers Lumber Yards v. Ja- 
cobs, (Alta.) [1924] 8 DomLR 814, 
[1924] 2 WestWkly 1128; Hayward 
Lumber Co. v. Hammond, (Alta.) 70 
DomLR 856, [1922] 3 WestWkly 
1176; Dure v. Roed, 27 Man. 417, 34 
DomLR 38, [1917] 1 WestWkly 1395. 

[a] What constitutes selling value. 
—(1) “The difference between the 
value of the land without the build- 
ing and the amount for which both 
land and building may be sold is the 
increased selling value occasioned by 


the building” within the meaning of 
the rule. Whitlock v. Loney, 10 
Sask. L. 377, 379, 38 DomLR 52 


’ 


(2) A po- 


property should be included in the 
increased selling value, such poten- 
tial value being whatever an intend- 
ing purchaser would pay for it. 
Whitlock v. Loney, supra. 

7. See infra §397. 

8. John A. Marshall Brick Co. v. 
York Farmers Colonization Co., 54 
Can. S. C. 569, 28 DomLR 464 [dism 
app 35 Ont, L. 542, 9 OntWN 427] 
(reciting such a statute but dealing 
with a case where the mechanic’s 
lien claimant abandoned his right to 
a lien upon the increased selling 
value). 

9. Charleston Lumber, etc., Co. v. 


11. Charleston Lumber, etc., Co. v. 
Brockmyer, supra. 

12. Presque Isle Sash, etc., Co. v. 
Reichel, 179 Mich. 466, 146 NW 281. 
And see cases infra note 13. 

13. Landreth Mach. Co. v. Roney, 
185 Mo, A. 474, 171 SW 681. 

Filing or recording of conditional 
sale contract see Sales [35 Cyc 682]. 

14. In re Superior Drop Forge, 
etc., Co., 208 Fed. 813; St. Marys 
Mach. Co. v. Iola Mill, etc., Co., 97 
Kan. 464, 155 P 1077. 

15. Building Supplies Corp. v. 
Willcox, 284 Fed. 113 (Virginia stat- 
utes). 

16. U. S.—Meyer v. Delaware R. 
Constry (Cos) 1:00), W. 1S.7457,0 255d, ved. 
593; Davis v. Alvord, 94 U.S. 545, 24 
L. ed. 283; Davis v. Bilsland, 18 Wall. 
659, 21 LL. ed. 969; Edler v. Clark, 51 
Fed. 117; Courtney v. Insurance Co. 
of North America, 49 Fed. 309, 1 CCA 
249*\ In tre Dey, 7 EH. Cas. No. 3,871, 
9 Blatchf. 285; In re Hoyt, 12 F. Cas. 
No. 6,805, 3 Biss. 436; Taylor v. 
Burlington, ete., R. Co,, 23 EF. Cas. 
No. 13,783, 4 Dill. 570. 

Ala.—Leftwich Lumber Co.  v. 
Florence Mut. Bldg., ete., Assoc., 104 
Ala. 584, 18 S 48; Welch v. Porter, 
63 Ala. 225; Montandon y. Deas, 14 
Ala, 33, 48 AmD 84. 

Ark.—Apperson v. Farrell, 56 Ark. 
649, 20 SW 514; Tenney v. Sly, 54 
Ark. 98, 14 SW 1091; Spence v. Etter, 
8 Ark. 69. 

Cal.—McClain v. Hutton, 131 Cal 
132, 61 P 273, 63 P 182, 622; Warren 
vy. Hopkins, 110 Cal. 506, 42 P 986; 
Pacific Mut, i: Ins. Co. yv. Fisher, 
106 Cal. 224,39 RP 758; Avery. v. 
Clark, 87 Cal. 619, 25.P 919, 22 AmSR 
272; Williams v. Santa Clara Min. 
Assoc., 66 Cal. 1938, 5 P 85; Germania 
Bldg., etc., Assoc. v. Wagner, 61 Cal. 
349; Preston v. Sonora Lodge No. 10 
DO}° O27, BS 39) (Cali kG; Sibarberayv: 
Reynolds, 33 Cal. 497, 44 Cal. 519; 
Crowell v. Gilmore, 13 Cal. 54; Soule 
v. Dawes, 7 Cal. 575; Ferguson v. 
Miller, 6 Cal. 402; Kuschel v. Hunter, 
5 Cal. Unrep. Cas. 793,50) P 397. 

Colo.—Folsom v. Cragen, 11 Colo. 
205, 17 P 515; Cornell v. Conine-Eaton 
Lumber Co., 9 Colo. A. 225, 47 P 912; 
en v. Foley, 8 Colo. A. 435, 47 P 

Conn.—Balch v. Chaffee, 73 Conn. 
318, 47 A 327, 84 AmSR 155; Lind- 
say v. Gunning, 59 Conn. 296, 22 A 
310, 11 LRA 553; Soule v. Hurlbut, 
58 Conn. 511, 20 A 610; Marston vy. 
Kenyon, 44 Conn. 349; Middletown 


D. C.—Whelan v. Young, 21 D. C. 
51; Richards v. Waldron, 20 D. &. 
585; Anglo-American Sav., etc, As- 
soc. v. Campbell, 13 App. 581. 

Ill.— Paddock v. Stout, 121 Ill. 571, 
13 NE 182 [aff 22 Ill. A. 65]; Lewis 
v. Graves, 84 Ill. 205; Thielman v. 
Carr, 75 Ill. 385; Inter-State Bldg., 
ete.,, Assoc. v. Ayers, 71 Til. A. 529 
[aff 177 Ill. 9, 52 NE 342]; Freeman 
v. Arnold, 39° J11...A..-276; Phrenit= 
Beats L.. Ins. Co. v.. Batchen, 6 Ill. A: 
621. 

Ind.—Deming-Colborn Lumber Co. 
v. Union Nat. Sav., ete., Assoc., 151 
Ind. 463, 51 NE 936; Dakota Bldg., 
etc., Assoc. v. Coburn, 150 Ind. 684, 
50 NE 885; Jenckes vy. Jenckes, 145 
Ind. 624, 44 NE 632; Mark vy. Mur- 
phy, 76 Ind. 5384; Kellenberger v. 
Boyer, 37 Ind. 188; Fleming v. Bum- 
garner, 29 Ind. 424; Millikin vy. Arm- 
strong, 17 Ind. 456; Green vy. Green, 
16° and, 253, 79. AmD 428%. Troth \y. 
Hunt, 8 Blackf. 580; Close v. Hunt, 
8 Blackf. 254; Northwestern Loan, 
etc., Assoc. v. McPherson, 23 Ind. A. 
250, 54 NE 130; Zehner v. Johnston, 
22 Ind. A. 452, 53 NE 1080. 

Iowa.—Sioux City Electrical Sup- 
ply Co. v. Sidux City, etc., Electric 
R. Co., 106 Iowa 573, 76 NW 838; 
St. Croix Lumber Co. y. Davis, 105 
Iowa 27, 74 NW 1756; Bartlett v. 
Bilger, 92 Iowa 732, 61 NW 238; Iowa 
Mortg. Co. v. Shanquest, 70 Iowa 124, 
29 NW 820; Jones, ete., Lumber Co. v. 
Murphy, 64 Iowa 165, 19 NW 898; 
Nordyke, etc., Co. v. Hawkeye Woolen 
Mills Co., 53 Iowa 521, 5 NW 693; 
Equitable L. Ins. Co. v. Slye, 45 
Iowa 615; Neilson v. Iowa WFastern 
R. Co., 44 Iowa 71; Lamb vy. Hanne- 
man, 40 Iowa 41; Jones v. Swan, 21 
Iowa 181. 

Kan.—Nixon v. Cydon Lodge No. 5 
K. P., 56 Kan. 298; Keystone Iron 
Works Co. v. Douglass Sugar Co., 55 
Kan, 195,.40 P 273; Flint, etc., Mfg. 
Co. v. Douglass Sugar Co., 54 Kan. 
455, 38 P 566; Warden v. Sabins, 36 
Kant $160) giz. 220s) "Mhomeasat vy, 
Mowers, 27 Kan. 265; Martsolf v. 
Barnwell, 15 Kan. 612; National 
Mortg., ete., Co. v. Hutchinson Mfg. 
Co., 6 Kan. A. 673, 50 P 100. 

Ky.—Montgomery v. Allen, 53 SW 
813, 21 Kyl 1001; Jones vy. Jeffress, 
11 Bush 636. 

Me.—Farnham y. Richardson, 91 
Me. 559, 40 A 553; Morse vy. Dole, 73 
Me. 351. 

Md.—Rosenthal v. Maryland Brick 
Co., 61 Md. 590; Robinson v. Consoli- 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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Pa. wey 


§ 369] 


lien ordinarily has priority over a mortgage or deed 
of trust given after the lien accrued;'” but under 
some circumstances the rule is not applicable. 
the other hand, it is also a general rule that, where 
the property is subject to a mortgage or other 


dated Real Est., etc., Co., 55 Md. 105; 
Kelly v. Rosenstock, 45 Md. 389; Jean 
v. Wilson, 38 Md. 288; Brooks v. 
Lester, 36 Md. 65; Denmead v. Bal- 


timore Bank, 9 Ma. 179; Jones v. 
Hancock, 1 Md. Ch, 187. 
Mass.—Dixon v. Hyndman, 177 


Mass. 506, 59 NE 73; Sprague v. Mc- 
Dougall, 172 Mass. B53, 52 NE 1077; 
Savoy v. Dudley, 168 Mass. 538, 47 
NE 424; Batchelder v. Hutchinson, 
161 Mass. 462, 37 NE 452; Carew v. 
Stubbs, 155 Mass. 549, 30 NE 219; 
Batchelder v. Rand, 117 Mass. 176; 
Dunklee v. Crane, 103 Mass. 470; 
Mulrey v. Barrow, 11 Allen 152. 

Mich.—Kay v. Towsley, 113 Mich. 
281,71 NW 490 

Minn.—Gardner v. Leck, 52 Minn. 
522, 54 NW 746; Glass v. Freeburg, 
50 ‘Minn. 386, 52 NW 900, 16 LRA 
335; Miller v. Stoddard, 50 Minn. 272, 
52 NW 895, 16 LRA 288; Knox v. 
Starks, 4 Minn. 20. 

Miss.—Ivey v. White, 50 Miss. 142. 

Mo.—Landau v. Cottrill, 159 Mo. 
308, 60 SW 64; Progress Press Brick, 
ete., Co. v. Gratiot Brick, etce., Co., 
151 Mo. 501, 52 SW 401, 74 AmSR 
557; Schulenburg v. Hayden, 146 Mo. 
583, 48 SW 472; Russell v. Grant, 122 
Mo. 161, 26 Sw 958, 43 AmSR 563; 
Reilly v. Hudson, 62 Mo. 383; Douglas 
v. St. Louis Zine Co., 56 ‘Mo. 388; 
Allien v. Sales, 56 Mo. 28; Bridwell 
v. Clark, 39 Mo. 170; Dubois v. Wil- 
son, 21 Mo. 213; Bruce Lumber Co. 
v. Hoos, 67 Mo. A. 264; McAdow v. 
Sturtevant, 41 Mo. A. 220; Dugan vy. 
Seott, 37 Mo. A. 663; Great Western 
Planing Mill Co. v. Bormans, 19 Mo. 
A. 671; Hydraulic Press Brick Co. 
Vv. Bormans, 19 Mo. A. 664 

Mont.—Murray v. Swanson, 18 


Mont. 533, 46 P 441; Merrigan v. 
English, 9 Mont. 113, 22 P 454, 5 
LRA 837. 


Nebr.—Grand Island Banking Co. 
v. Koehler, 57 Nebr. 649, 78 NW 265; 
Goodwin v. Cunningham, 54 Nebr. 
11, 74 NW 315; Weir v. Thomas, 44 
Nebr. 507, 62 NW _ 871, 48 AmSR 
741; Chapman v. Brewer, 43 Nebr. 
890, 62 NW 320, 47 AmSR 779; Hoag- 
land v. Lowe, 39 Nebr. 397, 58 NW 
197; Henry, etc., Co. v. Fisherdick, 
37 Nebr. 207, 55 NW 6438; Livesey v. 


Brown, 35 Nebr. 111, 52 -NW_ 838; 
‘Ansley v. Pasahro,. 22 Nebr. 662, 35 
NW 885 
N. H.—Graton, ete:, -Mifs7 Cow cv. 
Woodworth Mason Co., 69 N. H. 177, 
ees 790; Sly v. Pattee, 58 N. H. 
N. J.—Erdman v. Moore, 58 N. J. 


L. 445, 33 A 958; Jacobus v. Mutual 
Bene Ls -inss Co5) 27 Nisde Hae04: 
Kittredge v. Neumann, 26 N. J. Eq. 
195; Tompkins v. Horton, 25 N. J. 
Eq. 284; Taylor v. La Bar, 25 N. J. 
Eq. 222. 

N. Y.—Munger v. Curtis, 42 Hun 
465, 4 NYSt = 847; Stuyvesant Vv. 
Browning, 33 N. Y. Super. 203; Brad- 
ley v. Stafford, 1 NYS 138 [aft 125 N. 
Y. 708, 26 NE 753]. 

N. C.—Dunavant v. Caldwell, etc., 
Con 22aNe On 999, 29 CSH-82its 
McNeal Pipe, ete., Co. v. Howland, 
111 N.. C; 615, 16 SE 857, 20 LRA 
743; Lookout Lumber Co. v. Mansion 
Hotel, et¢.,fR. Cow-109 NiLc: 658,214 


SE 35. 

N. D.—Bastien v. Barras, 10. N. D. 
29, $a, NW 559; Turner v. St. John, 
SNP CDs 246, 78 NW 340; Haxtun 
Steam Heater Co. Vv; Gordon, 2 N. D. 
246, 50 NW 708, 33 AmSR 776. 

Oh.—Reed v. Ginsburg, 64 Oh. St. 


B bl 

Okl.—Landers v. Bank of Com- 
merce, 106 Okl. 59, 233 P 200; Basham 
v. Goodholm, etc., Inv. Co., 52 OKI. 
536, 152 P 416. 
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18 


On 


Or.—Henry v. Hand, 36 Or. 492, 59 
P 330; Harrisburg Lumber Co. V. 
Washburn, 29 Or. 150, 44 P 390. 

Pa.—Allen v. Oxnard, 152 Pasnoe., 
25.A 568; Lyon—v. McGuftey, 4 Pa. 
126, ae AmD 675; American F. Ins. 
Co. Pringle, 2 Serg. & R. 138; Lieb 
v. Ens 1 Ashm. 207; Lyle v. Du- 
comb, 5’ Binn. 585; Cattanach v. In- 
gersoll, LesPhila.3 2854 ey estony SV. 
Wolfshafer, 30 PittsbLegJNS 103. 

159, I.— Bassett v. Swarts, 17 R. I. 
215, 21 A 352; McDonald v. Kelly, 
14 R-1S 3353 

Tenn.—In re New Memphis Gas- 
light Co., 105 Tenn. 268, 60 SW 206, 
80 AmSR 880; Bristol Goodson Elec- 
tric Light, ete., Co. v. Bristol Gas, 
éte.,;3 Co.; 99. Denny 371,. 42—SWw #19; 
Pride v. Viles, 3 Sneed 125; Reid 
v. Tennessee Bank, 1 Sneed 262. 

Tex.—Sullivan v. Texas Briquette, 
etc., Co., 94 Tex. 541, 63 SW 307 [rev 
(Civ. A.) 60 SW 330, and dist Oriental 
Hotel Co. v. Griffiths, 88 Tex. 574, 
33 SW 652, 53 AmSR 790, 30 LRA 
765]; Keating Impl. Co. v. Marshall 
Electric Light, ete., Co., 74 Tex. 605, 
12 SW 489; Cain v. Texas Bldg., etc., 
ASSOC o24e) hex, 8 Civ, 2Ay 61) Silas W- 
879; Schultze y. Alamo Ice, etc., Co; 
2 Tex. Civ. A. 236, 21 SW 160. 

Vt.—Hinckley, etc., Iron, Co; v. 
James, 51 Vt. 240. 

Va.—Wright v. Vaughan, 33 SHE 
595; Fidelity Loan, etc., Co. v. Den- 
nis, 93 Va. 504, 25 SE 546; Wroten 
v. Armat, $1 Gratt...(72 Va.) 228; 
Iaege v. Bossieux, 15 Gratt. (56 Va.) 
83, 73 AmD 189; Merchants’, etc., 
Sav. Bank vy. Dashiell, 25 Gratt. (66 
Vas) 616. 

Wash.—Home Sayvy., etc., Assoc. v. 
Burton, 20 Wash. 688, 56 P 940; Nason 
v. Northwestern Milling, etc., Co., 17 
Wash. 142, 49 P 235; Huttig Bros. 
Mfg. Co. v. Denny Hotel Co., 6 Wash. 
12232 4b LO.G3. 

Wis.—Mathwig v. Mann, 96 Wis. 
213, 71 NW 105, 65 AmSR 47; Vilas 
v. McDonough Mfg Cot91 Wis. 607, 
65 NW 488, 51 AunSR "925, 30 LRA 
778; Wisconsin Planing- -Mill Co. v. 
Schuda, 72 Wis. 277, 39 NW 558; 
Lampson v. Bowen, 41 Wis. 484; Jes- 
sup v. Stone, 13 Wis. 466. 

17. U. S.—Feick v. Stephens, 250 
Fed. 185, 162 CCA 821 [certiorari den 
248 U. S. 562 mem, 39 SCt 8 mem, 
63 L. ed. 422 mem]; Atkins v. Vol- 
mer, 21 Fed. 697. 

Ark.—Spence vy. Etter, 8 Ark. 69. 

Colo.—Hess Flume Co. v. La Junta 
Suburban Land Co., 63 Colo. 236, 166 
P 246. 

Conn.—Soule v. Hurlbut, 58 Conn. 
511, 20 A 610. 

Ill.—Dunham v. Woodworth, 158 
Ill. A. 486; Inter State Bldg., etc., 
Assoc. v. Ayers, 71 Ill. A. 52Y. 

Ind.—Carriger v. Mackey, 15 Ind. 
A. 392, 44 NE 266. 

Iowa.—Lamb y. Hanneman, 40 Iowa 


Kan.—Thomas v. Hoge, 58 Kan. 
166, 48 P 844. 
Ky.—Miller v. McCrory, 3 KyL 


774, 11 Ky. Op. 625. 

La.—Lenel’s Succ., 34 La. Ann. 868. 

Mass.—Osborne v. Barnes, 179 
Mass. 597,:61 NE 276; Batchelder v. 
Hutchinson, 161 Mass. 462, 37 NE 
452; Carew vy. Stubbs, 155 Mass. 549, 
30 NE 219. 

Minn.—Minneapolis Sash, ete., Co. 
vy. Hedden, 131 Minn. 31, 154 NW 511. 

Miss.—Buntyn v. Shippers’ Com- 
press Co., 63 Miss. 94; Ivey v. White, 
50 Miss. 142; McLaughlin v. Green, 
48 Miss. 175; Buchanan v. Smith, 43 
Miss, 90; English v. Foote, 16 Miss. 
444, 

Mo.—Redlon v. Badger Lumber Co., 
194 Mo. A, 650, 189 SW 589. 


‘the mortgage or 
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encumbrance at the time of the accrual of a me: 
chanic’s lien, such mortgage or encumbrance retains 
its priority and the mechanic’s lien is postponed 
thereto,!® notwithstanding the value of the mort- 
gage security 1s increased by the labor or mate- 


Nebr.—Goodwin v. Cunningham, 54 
Nebr. 11, 74 NW 315; Ansley v. Pa- 
ia th 22 Nebr. 662, 35 NW 885. 

N. H.—Graton, ete., Mfg. Co. v. 
Woodworth-Mason Co., 69 N. 
38 A 790. 

N.. J.—Currier v. Cummings, 
Ne egy P45% 13), AY 74s Gordon v. 
Tonrey as LOWEN, | ta} ooe 112, 82 AmD 
273; Morris County Bank y. Rock- 
away Mfg. Co., 14 N. J. Eq. 189. 

N. C.—Cheesborough y. Asheville 
panarer ane 134 N. C.. 245, 46 SE 

N. D.—Turner ‘v. St. John, 8 N. D. 
245, 78 NW _ 340. 

Okl.—Landers Vv. 
merce, 106 Okl. 59, 2383 P 200; Ever- 
est v. Gault Lumber Cor 60 Okl. 
171, 159 P 910; Blanshard v. ‘Schwartz, 
7 OKl. 23, 54 P 303. 

S. D.—Peter Mintener Lumber Co. 
eeeniscty 44. iS.) Dy 42) 01.81 NW, 


Tenn.:—Gillespie v. Bradford, 7 
Yerg. 168, 27 AmD 494, i 

Utah—Badger Coal,, .zete:;. Co. Vv. 
Olsen, 50 Utah 307, 167 P 680; Fields 
if Daisy Gold Min. Co., 25 Utah 76, 69 

Wash.—Powell v. Nolan, 27 Wash. 
318, 67 P 712, 68 P 389 

[a] The rule is applicable where 
deed of trust was 
not executed until after: (1) The 
improvement was completed. Hess 
Flume Co. v. La Junta Suburban 
Land Co., 63 Colo, 236, 166 P 246. (2) 
The lien’ account was filed and re- 
corded. Spence v. Etter, 8 Ark. 69. 
(3) Proceedings to enforce the me- 
chanic’s lien were instituted. Bun- 


Bs Sati (ri, 
40 


Bank of Com- 


tyn v. Shippers’ Compress Co., 63 
Miss. 94. (4) Also, the rule is ap- 
plicable, although by the terms of 


an agreement between the mortgagor 
and the mortgagee the mortgage 
should have been executed and re- 
corded before the lien accrued. Soule 
v. Hurlbut, 58 Conn. 511, 20 A 610. 
(5) Other ya ee iaclies of rule see 
infra §§ 370-37 

Time lien. tecoues see supr 
327-335. Rae 

18. See cases infra this note. 

[a] Thus (1) where after an ac- 
tion to enforce a mechanic’s lien was 
begun a third person purchased both 
the property and the lien thereon and 
executed to the vendor of the prop- 
erty a mortgage to secure his notes, 
which notes were transferred before 
maturity, it was held that, even if 
the mechanic’s lien had any exist- 
ence after its purchase by the pur- 
chaser of the property, it was in- 
ferior to the mortgage. Madaris v. 
Edwards, 32 Kan. 284, 4 P 8138. (2) 
Where, in the interest of all parties 
concerned, a receiVer was appointed 
with power to complete the build- 
ing, a trust deed securing the re- 
ceiver’s certificates was properly ac- 
corded priority over prior mechan- 
ics’ liens. Pittsburgh Plate Glass 
Co. v. Kransz, 291 Ill. 84, 125 NE 730. 
(3) Where, in distributing the fund 
arising from the sale of real estate, 
a mechanic’s lien was found supe- 
rior to a mortgage, but inferior to 
the widow’s claim, but under the ex- 
emption law the mortgage was su- 
perior to the widow’s claim, the whole 
fund should be appropriated to the 
satisfaction of the mortgage, there 
not being enough to pay it. Bilger v. 
Bilger, 4 Pa. Co. 109. 
aa of priority see infra §§ 382- 

Bs 

Nature and subject matter of mort- 
infra §§ 375-379. 

. S.—Toledo, etc., R. 
Hamilton, 134 U. S. 296, 10 SCL 548, 
83 L. ed. 905; Allis- Chalmers Co. 


es ——— 
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rial of the mechanié’s lien claimant,?° or the build- 
ing is so changed that very little of the original 
this 1s not an iron- 
clad rule which under no cireumstances can have 
exception 
created by some statutes, a lien, for labor takes 


structure remains.2! However, 


Under an 


an exception.” 


v. Central Trust Co., 190 Fed. 700, 
111 «CCA 428, 39 LRANS (84; Old! 
Colony Trust Co. v. Standard Beet 
Sugar Co., 150 Fed. 677 (under Ne-' 
braska statute); Chauncey v. Dyke, 
119 Fed. 1, 55 CCA 579; Hider vy. 
Clark, 51 Fed. 117; Homans v., 
Coombe, 12 F. Cas. No. 6,654, 3) 
Cranch C. GC. 365; Moran v. Schnugg,} 
L7 LEeaCas No. 9,786, 7 Ben. 399. 
Ala.— Wimberly vy. Mayberry, 94 
Ala. 240, 10 S 157, 14 LRA 305. 
Alaska.—Wagner vy. Shaw, 6 Alas- 
ka 647. | 
Ark.—Gunter v. Ludlam, 155 Ark. 
201, 244 SW 348; Gardner v. De, 
Quéen First Nat. Bank, 122 Ark. 
464, 184 SW 51; Monticello Bank vy. 
Sweet, 64 Ark. 502, 43 SW 500. 
Cal-—McClain v. Hutton, 131 -Cal.| 
132, 61 P 278, 63 P 182, 622; Fergus- 
son v. Miller: 6 Cal. 402; San Fran- 
cisco Lumber Co. v. Yates, 54 Cal. 
A. 109, 204 P 423; Kuschel v. Hun-| 
ter, 5 Cal. Unrep. Cas. 798;.50 P+39%. | 
Colo.—Hendrie, etc., Mfg., ete., Co.| 
v. Centennial Coal Co., 67 Colo. 354,.| 
TV40PH360, S620 (cit Cyells Joralmon 
Vv McPhee, 31 ‘Coto. 26, 71 P 419, 
Dp: C.—Anglo- -American Sav., etce., 
Assoc. v. Campbell, 13 App. 581, 43 
LRA 622. 


Ga.— Guaranty “Inv., ete., Co. Vv. 
Athens Engineering Co., 152 Ga. 596, 
110 SE 873; Athens Nat. Bank v. 


Danforth, 80 Ga. 55, -7 SH 546. 

Tda.—Pacific Coast Pipe-) Cosy. 
Blaine County Irr. Co., 32 Ida. .705, 
187 P- 940. 

Tll.—Lunt v. Stephens, 75 Ill. 507. 

Ind.—Erwin v. Acker, 126 Ind. 1338, 
25 NE 888; Troth v. Hunt, 8 Blackt. 
580; Close’ v. Hunt, 8 Blacké. 254; 
Lagrange vy. Greer- ‘Wilkinson Lum- 
ber Co., 59 Ind. A. 488, 108 NE 373; 


'Zehner vy. Johnston, 23 Ind. A. 452, 


53 NE 1080; Carriger v.: Mackey, 15 
Ind. A. 392, ‘44 NE 266; Thorpe Block 
Sav., etc., "Assoc. v. James, 13> ind: 
A. 522, 41 NE 978. 
Iowa.—Tower v. Moore, 104 Iowa 
345, 73 NW 823; Bartlett v. Bilger, 92 
Towa 732, 61 NW 233; Fletcher v. 
Kelly, 88 lowa 475, 55 NW 474, 21 
LRA: 347; Curtis” v. Broadwell, 66 
Towa 662, 24 NW 265; German Bank 
v. Schloth, 59 Iowa 316, 13 NW 3814; 
Equitable L. Ins. Co. v. Slye, 45 
Iowa 615; Grosbeck v. Ferguson, 43 
Iowa 532; O’Brien v. Pettis, 42 Iowa 
293. 
Kan.—Martsolf v. Barnwell, 15 
Kan. 612. e 
Ky.—Kentucky Bldg., etc., Assoc. 
Kister, 101 Ky. 321, 41 SW 293, 19 
KyL 494, 
Me.—Morse v. Dole, 73 Me. 351. 
Md.—Denmead v. Baltimore Bank, 
9 Md. 179. 
Minn.—Miller. v. Stoddard, 54 
Minn. 486, 56 NW 131, 50 Minn. 272, 
52 NW 895, 16 LRA 88: Malmgren 
v. Phinney, 50 Minn. 457, 52 NW 915, 
18 LRA 753; Hilliv. Aldrich, 48 Minn. 
73, 50 NW 1020; Knox v. Starks, 4 
Minn. 20. 
Miss.—McAllister v. Clopton, 51 
Miss. 257; Ivey v. White, 50 Miss. 
142; Hoover v. Wheeler, 23 Miss. 314. 
Mo.—Schulenburg v. Hayden, 146 
Mo. 583, 48 SW 472; Bridwell v. 
Clark, 39 Mo. 170; Hunter v. Masner, 
(A.) 202 SW 261; United Iron Works 
Co. v. Sleepy Hollow Min., etc., Co., 
198 Mo. A. 562,,198 SW 443, 444 
[quot Cyc]; Keller v. Carterville 
Bldg.,.'ete., Assoc., 71, Mo.» A. 465; 
Reed v. Lambertson, 53 Mo. A. 76; 
McAdow v. Sturtevant, 41° Mo. A. 
220; Dugan vy. Scott, 37 Mo. A.°668; 
Missouri Fire Clay Works v. Ellison, 
30 Mo. ‘A. 67; Hall v. St. Louis Mfg. 
Co., 22 Mo; A. 33 
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expressly 


Mont.—Grand Opera House Co. v. 
Maguire, 14 Mont. 558, 37 P 607. 

Nebr.—Byers v. Chase, 102 Nebr. 
386,° 167 NW 405; Boggs v. McHKwen, 
69 Nebr. 705, 96 NW _ 666; Henry, 
ete., Co. v. Halter, 58 Nebr. 685, 79 
NW 616; Grand Island Banking Co. 
v. Koehler, 57 Nebr. 649, 78 NW 265; 
Patrick Land’ Co. v. Leavenworth, 


| 42 Nebr. 715, 60 NW 954; Holmes v. 


Hutchins, 38 Nebr. 601, 57 NW 514; 
Livesey v. Brown, 385 Nebr. 111, 52 
NW 838; Irish v. Lundin, 28 Nebr. 
84, 44 NW 80. 

N. J.—Raymond v. Post, 25 N. J. 
Eq. 447. 

N. Y.—Bradley v. Stafford, 1 NYS 
138 [aff 125.N. Y. 708 mem, 26 NE 
753 mem]. 

N. C.—Roper v. National F. Ins. | 
COAG NS Co 15 130-7 6S 869s Cox iv. 
New Bern Lighting, etc., Co., 152 


N. C..164, 67 SE 477; Baker v. Rob-| 


bins, 119 N. CPEZIso} 25 SE 876. 
Oh.—Neil v. Kinney, 11 Oh. St. 58. 


Okl.—Landers: vy. Bank of Com-' 
merce, (106 OR] 759, 9233). 2). 21005 
Basham v. Goodholm, etc., Inv. Co., 


52 Okl. 536, 152 P 416, 417 [quot Cyc]. | 


Or.—Smith v. Wilkins, 38 Or. 583, 
64 P 760; Title Guarantee, etc., Co. 
Vv. Wrenn, 35 .Or. 
AmSR 454; Holmes v. Ferguson, 1 
Or. 2:20. . 

Pa.—Gill v. Weston, 110 Pa. 305, 
1 A 917; Lyle v. Duncomb, 5 Binn. 
585; Lieb v. ‘Bean, 1 Ashm. 207; Sill 
Vv. Wright, 5-PittsbLegJNS 190. 

Tenn.—In re New Memphis Gas- 
light Co., 105 Tenn. 268, 60 SW 206, 
80 AmSR 880; Hlectric Light, etc., 
Co. v. Bristol Gas, ete., Co., 99 Tenn. 
3871, 42 SW 19; Pride v. Viles, 3 Sneed 
125; Reid v. Tennessee Bank, 1 
Sneed 262; Garrett v. Adams, (Ch. 
A.) 39 SW 730. 

Tex.—Sullivan v. Texas Briquette, 
eta, Co., 94> Tex,” 542, 63 SW 307 


[rev (Civ. A.) 60 SW 330]; Vacuum 


Oil Co. v. Liberty Refining Co., (Civ. 
A.) 265 SW 749; Barton v. Wichita 
River Oil Co., (Civ. A.) 187 SW 1043, 
1045 [quot Cyc]. ‘ 

Va.—Wright v. Vaughan, 33 SE 
595; Wroteniv..-Armat, 31:/\Gratt, (72 
Va.) 228. 

Wash.—Lipscomb v. Spokane Exch. 
Nat. Bank, 80 Wash. 296, 141 P 686. 

Wis.—Jessup vy. Stone, 13 Wis. 466. 
SON hoe v.. Peters, 138° Mani 
124. 

Ont.—McVean v. Tiffin, 13 Ont. A. 
ty Dufton,v. Horning, 26 Ont. 252; 
Cook y. Belshaw, 238 Ont. 545; Rich- 
ards v. Chamberlain, 25 Grant Ch. 
402. 

[a] Statutes in effect subordinate 
a mechanic’s lien ‘‘to prior incum- 
brances by way of mortgage or 
otherwise.” Gunter v. Ludlam, 155 
Ark. 201, 204, 244 SW 348, 

{[b] A recorded mortgage (1) or 
trust deed is entitled to priority over 
mechanics’ liens subsequently aceru- 
ing. Gardner v. De Queen First Nat. 
Bank, 122 Ark.” 464, 184 SW 651; 
Beard v. Lancaster Midway Oil Co., 
(Cal. A‘) (236 “PR $70; Pacific Coast 
Pipe Co. v. Blaine County Lene 'Co.; 
32 aida: 705, 187 P 940;’McCausey v. 
Gittleman, 201 Mich. 8, 166 NW 896; 
Kingsport Brick Corp.. v. Bostwick, 
146-"Tenn. 19).39) 23d) SiWolzo™ iat tis 
well established as it is in accord 
with good sense that a mechanic’s 
lien is subordinate to that of a mort- 
gagee, if the lien of the mortgagee is 
of record prior to the time the me- 
chanic’s lien attaches’); “Schoemer 
v:. Zervan, 126 Wash. 219, 217 P 1009. 
(2) A statute so providing is not less 
imperative because by statute the 


62, 56 P 271, 76] 


‘[§ 369 


precedence over a prior mortgage.”* 

Statement in claim as to time of accrual of lien. 
A lien claimant will not be permitted to claim or 
show that the lien attached at a date prior to that, 
fixed in his claim or statement for the purpose 
of cutting out an encumbrance executed and re- 


which liens may be enforced. Mc- 
Causey v. Gittleman, supra. (3) 
“Whoever undertakes construction 


work upon property subject to a re- 
corded mortgage must be assumed to 
have relied upon the personal re- 
sponsibility of the other party to the 
contract and upon such liens as the 
statute grants in definite terms, and 
not upon the expectation of displac- 
ing the priority of mortgage’ liens. 
The argument that there is some sort 
of superior equity in claims for work 
and materials over liens for money 
previously advanced upon mortgage 
is without merit, and the chancellor 
cannot apply such a principle either 
to displace vested liens or to broaden 
a lien statute by a.construction which 
disregards absolutely the rights in 
a mortgage security.” Allis-Chai- 
mers Co. v. Central Trust Co., 190 
Fed. 700, 705, 111 CCA 428, 39 LRANS 
84. (4) Where an absolute deed is in- 
tended only as a mortgage, and the 
contract to reconvey rests in parol, 
the proper recording of the instru- 
ment is constructive notice of the 
interest of the grantee in the prop- . 
erty therein described, and his lien 
is superior to a mechanic’s lien for 
materials furnished under a contract 
entered into after the recording of 
such deed, the provision of Nebr. 
Comp. St. ec 73 § 25, that no advantage 
shall be derived from recording a 
deed unless, where a written “de- 
feasance has been given, it also be 
recorded, being inapplicable. Livesey 
v. Brown, 35 Nebr. 111, 52 NW 838. 
(5) Delay in recording as affecting 
priority see infra § 388. 

{c] Two prior mortgages.—W here 
three lots of equal value were mort- 
gaged to A, and B held a second 
mortgage on two of the lots, and C 
subsequently acquired a mechanic’s 
lien on the three lots, and under fore- 
closure of A’s mortgage the three 
lots were sold together for a sum 
more than sufficient to pay A’s mort- 
gage, B’s mortgage was entitled to 
payment out of the surplus in prior- 
ity to C’s lien. Oppenheimer vy. 
Walker, 3 Hun (N. Y.) 30; 5 Thomps. 
& C. 325. 

[d] Where the mortgagor acts as 
the mortgagee’s agent in procuring 
work to be done on the mortgaged 
property, the mechanic’s right of 
action is against the mortgagee alone, 
and no proceeding against the mort- 
gagor can prejudice the right of the 
mortgagee to enforce his lien upon 
the property. Pride v. Viles, 3 Sneed 
(Tenn.) 125. 

20. Thorpe Block Sav., etc., Assoc. 
Vv. James, 137d Ay 5225747. NE 978; 
United Tr on Works Co. v. Sleepy Hol- 
low Min., etc., Co., 198 Mo. A.’ 562 


198 SW 443, 444 [quot Cye]; Byers v. 


Chase, 102 Nebr. 386, 167 "NW 405; 
Basham y. Goodholm; ete. Alny. Co., 
52 Okl. 536, 152 P 416, 417 [quot Cyc]. 
[a] The construction of such im- 
provements does not give an equitable 
lien prior to the mortgage lien. To- 
ledo, ‘ete., R.. Co.. v. Hamilton, 134 
TORS 296, 10 SCt 546, 33 L. ed. 905. 
Priority as to improvements or en- 
hanced value see infra §§ 396, 397. 
21. Equitable L. Ins. Co. v. Slye, 
45 Iowa 615. 
Reacts MTS. of priority see infra §§ 
Nature, validity, and subject mat- 
ter of mortgage see infra §§ 375-379. 
23. Pierce ‘v. Blair, ,(Ind. A.) 144 
NE 842; McGuyre v. Dunean, 100 Okl. 
217, 229 P 199; Basham v. Goodholm, 
ete., Inv. Co., 52 Okl. 536, 152 P 416; 
Isitt v. Merritt Collieries, Ltd., 28 


chancery court is made the forum in! B. C. 62, [1920] 1 WestWkly 879. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note numper, 


§§ 369-370] 


corded before that time.?4 


[§ 370] bb. Making of Contract. 
by which a lien attaches at the time the contract 
between the owner and mechanic is made,?° a mort- 
gage or trust deed given thereafter is subject to 
the lien of the mechanic,”* although the mortgage 
is given?’ and recorded?® before the labor is per- 
formed or the materials furnished. 
mechanic’s lien is subject to a mortgage or deed 
of trust given prior to, and existing at, the making 
of the contract,?® even though the improvements 
for which the lien is claimed were contemplated 
by the mortgagor prior to the execution of the 
mortgage ;*° in order to entitle claimant to priority 
over a mortgage there must have been at the time 
the mortgage was made a contract with the owner 
‘of the property for the improvement,*! of which 
the mortgagee had actual or constructive notice.*? 
Under other statutes, the time when the contract 
was made is generally not deemed material in de- 


24. Hartford Bldg., ete., Assoc, v. 
Goldreyer, 71 Conn. 95, A. 659; 
Landau v. Cottrill, 159 Mo. 308, 60 
SW 64; May v. Mode, 142 Mo. A. 656, 
123: SW. 523. 

[a] Where the claim does not 
state when the building was com- 
menced (1) but does state when the 
materials were furnished, claimant 
will not be permitted to show by 
extrinsic evidence that the building 
was commenced at an earlier date, 
so as to give priority to the lien over 
a mortgage or deed of trust. Landau 
v. Cottrill, 159 Mo. 308, 60 SW 64; 
May v. Mode, 142 Mo. A. 656, 123 SW 
523.. (2) Likewise where a mortgage 
is recorded before a mechanic’s lien 
claim is filed and the claim does 
not show when the building was com- 
menced, a purchaser at a_ sheriff's 
sale cannot show by parol evidence 
that the building was commenced 
before the mortgage was given so 
as to entitle the mechanic’s lien to 
priority over the mortgage. Reading 
v. Hopson, 90 Pa. 494 [foll Hilliard v. 
Tustin, 172 Pa. 354, 33 A 574; Wheel- 
ock v. Harding, 4 Pa. Super. 21]. (3) 
Also where the claim itself does not 
state when the building was begun, 
a mortgage is not divested of prior- 
ity by the fact that the bill of par- 
ticulars attached to the claim con- 
tains charges for materials prior to 
the date of the mortgage. McKay v. 
Jarvis Land Co., 72 Pa. Super. 68. 
(4) But where, although the lien 
elaim does not state the date of com- 
mencement, many of the items ante- 
date the mortgage and the mortgage 
itself recites the existence of the 
buildings for. which the lien is 
claimed, the lien claim has priority 
over the mortgage and a purchaser 
at an assignee’s sale has the right to 
presume that the lien of the: mort- 
gage will be discharged. Reynolds 
v. Miller, 177 Pa. .168, 35 A 702. 

25. See supra § 328. 

26. Inter-State Bldg., etc., Assoc. 
v. Ayers, 177 Ill. 9, 52 NE 342 [aff 
71 Ill. A. 529]; Paddock xv. Stout, 
A270 Tie S71, 03) NE d82+> Bickox'! vy. 
Greenwood, 94 Ill. 266; Gause v. Ve- 
nango Constr. Co., 188 Ill. A. 130; 
Saucier. v.. Maine Supply, ete., Co., 109 
Me. 342, 348, 84 A 461 [cit Cyc]; 
Farnham v. Richardson, 91 Me. 559, 
40 A 553; Morse v. Dole, 73 Me. 351; 
Shaughnessy v. Isenberg, 213 Mass. 
159, 99 NE 975; McDowell v. Rock- 
wood, 182 Mass. 150, 65 NE 65; Tay- 


lor v. Springfield Lumber Co., 180 
Mass. 38, 61 NE 217; Sprague v. 
McDougall, 172 Mass. 553, 52 NE 


1077; Carew V. Stubbs, 155 Mass, 549, 
30 NE 219; Batchelder v. Rand, 117 


Mass. 176; Dunklee vy. Crane, 103 
Mass. 470. 
[a] An original contractor’s lien 


takes priority over a trust deed re- 
corded subsequent to the execution 
of the contract. Gause v. Venango 
Constr. Co., 188 Ill. A. 130. 


|no contract for the 
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termining the priority between a mechanic’s 
and a mortgage,** although in a few cases it hes 
been given weight.*# 
a mechanic’s lien attaches only from the time claim- 


Under statutes 


ant commenced 


Conversely, a 


mechanic’s lien 


27. Saucier v. Maine Supply, -etc., 
Co., 109 Me. 342, 84 A 461; Carew v. 


Pepa a 155 “Mass. ~°549, 30 NE 
28. Morse v. Dole, 73 Me. 351. 
29. Kircher v. Keating, etc., Co., 


145 Till. A. 1; Davidson v. Stewart, 
200 Mass. 398, 86 NE 779; Sullivan v. 
Texas Briquette, ete. Co., 94 Tex. 
541, 68 SW 307 [rev (Civ. A’) 60 SW 
330]; Lyon-Gray Lumber Co. v. No- 
cona Cotton Oil Co., (Tex. Civ. .A.) 
194 SW 6383. i 

30. Sullivan v. Texas Briquette, 
etc., Co., 94 Tex. 541, 63 SW 307 [rev 
(Civ.'A.) 60 SW 3380]. 

31. Sly v. Pattee, 58 N. H. 102.’ 

[a] The word “contract,” as used 
in the statutes under. consideration, 
incluGdes not only formal bilateral 
contracts, oral or written, but also 
contracts created by an agreement on 
one side and action under it on the 
other, such as to bring the parties 
into a contractual relation before 
the mortgage is recorded. Batchelder 
v. Hutchinson, 161 Mass. 462, 37 NE 


452. 
{[b] Contract to sell lumber 
merely.—A contract whereby the 


seller agreed for a period of a year 
to sell lumber to the buyer, at a 
specified price, for use in the con- 
struction of improvements on _ the 
latter’s plant, there being at the 
time such contract was entered into 
improvements, 
and the parties not knowing precisely 
what improvements would be needed, 
is not sufficient to give a lien to the 
seller on the buyer’s property su- 
perior to that obtained by a deed of 
trust covering the same and executed 
after the contract but before any 
improvements were made. Martin y. 
Texas Briquette, etc., Co., (Tex. Civ. 


fA.) 77 SW 651. 


{c] Contract with person other 
than owner—misrepresentations.—B, 
having no interest or contract for an 
interest in certain land of which A 
was the owner, contracted under seal 
with the petitioners for the build- 
ing of a house upon it, payment to 
be made in four installments by his 
notes. The petitioners, until the first 
note was given, supposed that B was 
the owner, but upon learning the 
truth they went to A, who indorsed 
the note and assured them that B 
was all right, that he had sold him 
the land, although the deed was not 


‘given, and that a part of the pur- 


chase money had been paid, and made 
other statements, all false, to the 
same effect. The petitioners relying 
on this information. completed their 
contract and in aecordance with its 
terms were’ paid by B’s notes but 
were unable to collect. Soon after 
the work was done the land was con- 
veyed to B and a mortgage given in 


' his name to C to secure the payment 


of money then actually advanced to 
A, without notice of any lien, or. of 
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lien 
‘Thus in jurisdictions where 


to perform labor or furnish ma- 


terials,*> the lien is inferior to a mortgage given 
before that time,?* even though claimant’s contract 
antedated the mortgage*’ and the mortgagee or 
trustee in the trust deed knew of the existence 
of the contract.*8 


Also, in some jurisdictions a 
takes precedence of a mortgage 


given after the building or improvement was com- 
menced,*® even though it was given prior to the 
making’ of the contract under which the work in 
question was done.*° 
of a contractor is superior to trust deeds executed 
and recorded subsequent to the execution of, the 
contract,*! but the hen of a materialman does not 
relate back to the date of the contract between the 
contractor and the owner so as to give priority over 


Under a few statutes the lien 


any. fraud on the part of A and-B. 
No notice, under Pub. St. c 191 -§§ 
1-3, had been given to A of an inten- 
tion to claim a lien. It was held, in 
an action against A, B, and C to en- 
force a mechanic’s lien for labor and 
materials furnished, that, although A 
might be liable for deceit, there was 
no valid lien, and that even if a lien 
could be enforced against A and B 
it would not be valid against C’s 
mortgage. Ellenwood v. Burgess, 144 
Mass. 534, 11 NE 755. 

{d] Smbsequemt agreement as new 
or supplemental contract.—(1) A me- 
chaniec’s lien will be given pref- 
erence to the claims of holders of 
bonds secured by a trust deed not- 
withstanding it is predicated upon a 
contract made after the issuance and 
sale of the bonds, if such contract 
is but supplemental in character toa 
previous contract which antedated 
the rights of such bondholders and 
did not cast upon the property in 
question any burden in addition to 
that imposed by the original contract. 
Healy Ice Mach. Co. v. Parks, 155 Ill. 
A. 232. (2) However, where a con- 
tract was entered into by which one 
party was to furnish lumber for the 
other during the following year, at: 
a specified price, an agreement at the 
expiration of that year to “continue” 
the contract ‘‘to complete the pur- 
pose” for which the lumber was pur- 
chased, as the purchaser desired ‘a 
little more lumber than the contract 
contemplated,’’ was a new contract 
and did not operate to continue the 
old contract so as to accord the 


| seller’s lien for the lumber furnished 


under the new contract any priority 
which the lien for lumber sold under 
the original contract might have had 
over a deed of trust of the pur- 
chaser’s _property given during the 
life of the old contract. Martin v. 
Texas Briquette, etc., Co., (Tex. Civ. 
ALT SW: 6512 

{e] Facts held to show. contract 
existing before execution of mort- 
gage.—Taylor v. Springfield Lumber 
Co., 180 Mass. 3, 61 NE 217. 

Sly v. Pattee, 58 N. H. 102. 
See infra. text and notes 37, 
34. Denniston, rat Co. v. Howell, 
(Iowa) 179 NW 1 

35. See supra i 333. 

36. See infra § 38738. 

37. Ward v. Yarnelle,:173 Ind. 535, 
91 NE 7; In re New Memphis Gas- 
light Co., 105 Tenn. 268, 60 SW 206, 
80 AmSR 880. 

388. McAdams y. Piedmont Trust 
Co., 167 N. C. 494, 838 SEH 623, AnnCas 
1916B 669. 

39. See infra § 371. 

40. In re Sweet Laboratories Co., 
261 Fed. 810 (under QOhio statute). 

41. Continental, etc., Trust, ete., 
Bank v. Corey Bros. Constr. Co., 208 
ae 976, 126 CCA 64 (Idaho stat- 
ute). : od : : : 
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after that date but before 


a mortgage executed ee 


claimant commenced to furnish material 

[§ 371] ec. Commencement of Building or In- 
provement.*? Under a number of statutes a mort- 
gage given and recorded prior to the commence- 
ment of the building or improvement takes preced- 
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[§§ 370-371 


chanic’s lien has priority over a mortgage or other 
encumbrance given-or recorded and attaching after 
the building or improvement was commenced,** even 
though it was given before claimant commenced to 
perform labor or furnish materials.*¢ In order that 
a particular date may be fixed as that on which 


ence over mechanics’ » liens.** 


42. Boise-Payette Lumber Co. V. 
Halloran-Judge Trust Co., 281 Fed. 
818 (Idaho statute). 

43. Lien as attaching on com- 
mencement of building see supra § 
329. 

44, Ala—First Ave. Coal, etc., Co. 
v. King, 193 Ala. 438, 69 S 549. 


Ark.—Gunter .v..Ludlam, 155 Ark. 
201, 244 SW 348. 
Kan —Martsolf ‘vy. Barnwell, 15 


Kan. 612. 

Mich.—McCausey v. Gittleman, 201 
Mich. 8, 166 NW 896; Stevens v. 
Garland, 198 Mich. 24, 164 NW _ 516; 
Presque Isle Sash, etc., Co. v. Reichel, 
179 Mich. 466, 146 NW _ 231. 

- Minn.—Erickson yv. Ireland, 134 
Minn. 156, 158 NW 918. 

Oh.—Rider v..Crobaugh, 100 Oh. St. 
88, 125 NE 130. 

Pa.—Leib y. Bean, 1 Ashm. 207. 

Wis.—Jessup v. Stone, 13 Wis. 


66. 

{a] Applications of rule.—(1) Me- 
chanics’ liens are postponed to the 
rights of a holder in good faith of 
a mortgage given and recorded before 
a permit for the building was issued 
or excavation began. McCausey v. 
Gittleman, 201 Mich. 8, 166 NW 896. 
(2) A mortgage given and recorded 
before commencement of the work, 
although plans and_e specifications 
were then drawn, is superior to me- 
chanics’ liens arising out of con- 
struction of the building. Stevens 
ee 198 Mich. 24, 164 NW 


45. U. S—Davis v. Bilsland, 18 
Wall. 659, 21 L. ed. 969; In re Sweet 
Laboratories Co., 261 Fed. 810 (under 
Ohio statute); In re Matthews, 109 
Fed. 608. ‘ 

Ala.—Jackson v. Farley, 212 Ala. 
594, 103 S 882; First Ave., Coal, etc., 
Co. v. King, 193 Ala. 438, 69 S 549. 
See Welch v. Porter, 63 Ala. 22» 
(recognizing the rule as applicable 
to the lien of the contractor but 
holding it inapplicable to the lien of 
a person furnishing materials under 
a Subsequent separate and independ- 
ent contract not embraced or provided 
for in the original agreement). 

Ark.—Ferguson Lumber Co. v. 
Scriber, 162 Ark. 349, 258 SW 358; 
Monticello Bank vy. Sweet, 64 Ark. 
502, 48 SW 500. 

287, 


4 


Cal.—Sax v. Clark, 180 Cal. 
180 P 821; Simons Brick Co. v. Het- 
zel, (A.) 236 P 357; Hardy v. Frey, 
49 Cal. A. 551, 196 P 92; Farnham v. 


California Safe Deposit, ete, Co., 8 
Cally Aw 266; 96: 7P 788. 
Colo.—Joralman vy. McPhee, 31 


Colo: }26;°71 PAs. 

Kan.—Nixon v. Cydon Lodge No. 5, 
K. P., 56 Kan. 298, 43 P 236; Getto 
v. Friend, 46 Kan. 24, 26 P 473. 

Ky.—Grainger 'v. Old Kentucky 
Paper Co., 105 Ky. 6838, 49 SW 477, 
20 KyL 1491. 

Md.—Rosenthal vy. Maryland Brick 
Co., 61 Md. 590. 

Mich.—Stephens Lumber (Co. vy. 
Townsend-Stark Corp., 228 Mich. 182, 
199 NW 706, 201 NW 213; Kay v. 
Towsley, 113 Mich. 281, 71 NW 490. 

Minn.—Ortonville v. Geer, 93 Minn. 
501, 101 NW 9638, 106 AmSR 445; 
Miller v. Stoddard, 54 Minn. 486, 56 
NW 1381, 50 Minn. 272, 52 NW 895, 
16 LRA 288; Wentworth v. Tubbs, 53 
Minn. 388, 55 NW 548; Hewson-Her- 
zog Supply Co. v. Cook, 52 Minn. 534, 
54 NW 751; Gardner v. Leck, 52 Minn. 
522, 54 NW 746; Malmgren v. Phin- 
néy, 50 Minn, 457, 52 NW 915, 18 LRA 
753; Glass v. Freeburg, 50 Minn. 386, 
52 NW 900, 16 LRA 335. 

Mo.—Landau v. Cottrill, 159 Mo. 


Conversely a me- 


308, 60 SW 64; Schulenburg v. Hay- 
den, 146 Mo. 583, 48 SW 472; Dubois 
v. Wilson, 21 Mo. 213; Redlon v. 
Badger Lumber Co., 194 Mo, A. 650, 
189 SW 589; Nold v. Ozenberger, 152 
Mo. A. 439, 133 SW. 349; Hydraulic 
Press Brick Co v. Bormans, 19 Mo. 
A. 664 [foll Great Western Planing 
Mill Co. v. Bormans, 19 Mo. A. 
671]. 

Me oni vy. Theatorium Co., 
69 Mont. 50, 222 P.1062; Murray v. 
Swanson, 18 Mont. 533, 46 P 441. 

N. J.—Erdman v. “Moore, 58 Nevo 
L. 445, 33 A 958; Federal Trust Co. 
v. Guigues, 76 N. J. Eq. 495, 74 A 
652; Tompkins v. Horton, 25 N. J. Ea. 
284; Gordon v. Torrey, 15 N. J. Ea. 
112, 82 AmD 273; Morris County Bank 
v. Rockaway .Mfg. Co.,.14 N. J. Eq. 
189. 

N. D.—Colter v. Dill, 39 N. D. 462, 
167 NW 720; State Loan Co. v. White 
Harth Coal Min., etce., Co., 34 N. D. 
101, 157 NW 834; Bastien v. Barras, 
10 N. D. 29, 84 NW 559; Haxtun 
Steam Heater Co. v. Gordon, 2 N. D. 
246, 50 NW 708, 32 AmSR 776. 

Oh.—Rider v. Crobaugh, 100 Oh. St. 
88, 125 NE 130; West Side Lumber, 
etc., Co. v. Lancaster Paper Mill Co., 
26. cOh a Cire Ch ON et 8 Geeraiys 
Tugegle, 22 OhNPNS 129. 

Or.—Harrisburg Lumber Co. v. 
Washburn, 29 Or. 150, 44 P 390.: 

Pa.—Citizens’ Bank v. Lesko, 277 
Pa. 174, 120 A 808; Ketcham v. Land 
Mitlewneten COs meadows » a Ole 2h: 
764; Roman Catholic High School v. 
MeCann; - 246; Pa. 28;. 91 A 110515 
Reynolds v. Miller, 177 Pa. 168,.35 A 
702 [dist Wilson’s App., 172 Pa. 304, 
33 A 574; Reading v. Hopson, 90 Pa. 
494]; Hahn’s App., 39 Pa. 409; Ameri- 
ean F. Ins. Co. v. Pringle, 2 Serg. & 
Ro 138. 

R. I.—Bassett v. Swarts, 17 Rd. 
215, 21 A 352. 

Ss. D.—H. C. BeNrens Lumber Co. v. 
Lager, 26 S..D. 160, 128 NW 698, Ann 
Cas1913A 1128. 

Tex.—Oriental Hotel Co. v. Grif- 
fiths,, 88 Tex, 574,.33 SW. 652, 53 
AmSR 790, 30 LRA 765. 

Wis.—Alfree Mfg. Co. v. Henry, 96 
Wis. 327, 71 NW 370; Mathwig v. 
Mann, 96 Wis. 213, 71 NW 105, 65 
AmSR 47; Vilas v. McDonough Mfg. 
Co., 91 Wis. 607, 65 NW 488, 51 AmSR 
925, 30 LRA 778; Lampson vy. Bowen, 
41 Wis. 484. 

“Where... . Subsequently to the 
commencement of work upon the 
building a mortgage is given on the 
land the mortgage is inferior to the 
lien of a mechanic who has performed 
labor, or of a materialman who has 
furnished materials, for the construc- 
tion of the building.” Louis v. The- 
atorium Co., 69 Mont. 50, 56, 222 P 
1062. 

“Under the statute mechanic’s liens 
are perferred to all other liens or 
incumbrances filed or docketed subse- 
quent to the commencement of a 
building’) Colter iv.5, Dilly 39ND: 
462, 167 NW 720, 721. 

[a] Effect of other statutes.—(1) 
In a case where there was no general 
contractor for the entire work, the 
owner having entered into separate 
contracts with different claimants, 
the court, in considering the statute 
providing in the first paragraph that 
mechanics’ liens shall attach from 
the time the first labor was per- 
formed, or the first materials were 
furnished, by the contractor under 
the original contract, and in the sec- 
ond paragraph that the liens shall 
be preferred to encumbrances given 
or recorded subsequent to the com- 


Douglass Sugar Co., 55 Kan. 195, 40 


the building was commenced, within the meaning 


mencement of the construction or im- 
provement, said: ‘‘defendants in error 
in this case contend that the obvious 
meaning of the second paragraph of 
the lien law under discussion applies 
only to a case where a general con- 
tractor has been given a contract of 
the entire job, and that this con- 
struction can be gleaned from the 


first sentence of Section 8321, General 


Code. We see nothing in that clause 
which can override the obvious lan- 
guage contained in the second para- 
graph of the act. Manifestly the 
language contained in the first sec- 
tion of the act was intended to fix 


a date under which all the liens aris- 


ing under original contracts become 


effective against the owner of the 


property. It does not attempt to de- 
termine priority between liens.” 
Rider v. Crobaugh, 100 Oh. St. 88, 94, 
125 NE 130. (2) “While Section 8542, 
General Code, giving mortgages a 
lien from the date of filing, is still 


effective, it must yield to this later 
legislative pronouncement giving me- 


chanics and materialmen preference 
over mortgages filed subsequent to 
the commencement of construction, 
excavation or improvement.” Rider 
v. Crobaugh, supra. 

46.., U.. Si: Davis. vo Bisland:. 43 


Wall. 659, 21 L. ed. 969; In re Hoyt, 


12 F. Cas. No. 6,805, 3 Biss. 436. 

Ark.—Apperson v. Farrell, 56 Ark. 
640, 20 SW 514. 

- Iowa.—Bissell v. Lewis, 56 Iowa 
231, 9 NW 177; Neilson v. Iowa East- 
ern R. Co., 44 Iowa 71. 

Kan.—Keystone Iron Works Co. v. 
P 273; Flint, etc., Mfg. Co. v. 
lass Sugar Co., 54 Kan., 455, 38 P 
pee Thomas v. Mowers, 27 Kan. 

Md.—Rosenthal vy. Maryland Brick 
Cos, 62 Mids 5902 

Mich.—Kay v. Towsley, 113 Mich. 
281, 71 NW 490: 

Minn.—Ortonville v. Geer, 93 Minn. 
501, 101 NW 963, 106 AmSR 445; 
Wentworth v. Tubbs, 53 Minn. 388, 55 
NW 543; Hewson-Herzog Supply Co. 
v. Cook, 52 Minn. 534, 54 NW 751; 
Gardner v. Leck, 52 Minn. 522, 54 NW 
746; Glass v. Freeburg, 50 Minn. 386, 
52 NW 900, 16 LRA 335. 

Mo.—Dubois v. Wilson, 21 Mo. 213; 
Hydraulic Press Brick Co. v. Bor- 
mans, 19 Mo. A. 664 [foll Great West- 
ern Planing Mill Co. v. Bormans, 19 
Mo. A. 671]. 

Mont.—Murray v. Swanson, 18 
Mont. 533, 46 P 441; Merrigan v., Eng- 
lish, 9 Mont. 118, 22 P 454, 5 LRA 
837. 

N. J.—Erdman vy. Moore, 58 N. J. L. 
445, 33 A 958. 

N. D.—Haxtun Steam Heater Co. 
v. Gordon, 2 N. D. 246, 50 NW 708, 
33 AmSR 776. 

Pa.—American F. Ins. Co. v. Prin- 
gle, 2 Sere. & R. 138. 

Ss. D—H. C. Behrens Lumber Co. 
v. Lager, 26 S. D. 160, 128 NW 698, 
AnnCasl1913A 1128. 

Tex.—Oriental Hotel Co. v. Grif- 
fiths, 88 Tex. 574, 33 SW 652, 53 Am 
SR 790, 30 LRA 765. 

Wis.—Vilas v. McDonough Mfg. 
Co., 91 Wis. 607, 65 NW 488, 51 AmSR 
925, 30 LRA 778; Lampson v. Bowen, 
41 Wis. 484. 

{a] This works no injustice to 
anyone dealing with the property, as 
the work itself is notice to all of the 
mechanics’ claims and enables them 
by ocular examination to ascertain 
whether they can safely deal with 
the property. Wentworth. v. Tubbs, 
53 Minn. 388, 55 NW 543. 


Doug- 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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of the foregoing rules, it is necessary 
that, on such date, there shall have been done work 
of such a substantial and conspicuous character as 
to make it reasonably apparent to the mortgagee 
that the building has actually commenced,** and 
that the work shall have continued without aban- 
donment,#® change of plan,*® or change of con- 
Under other statutes a mort- 
gage given prior to the time when claimant com- 
menced to perform labor or to furnish materials 
has priority over a mechanic’s lien,®+ even though 
the mortgage was given after the commencement of 


tracting parties.°° 


the building.®? 


[§ 372] dd. Performance of Labor or Furnishing 
of Materials by Claimant—(aa) In General. 
for materials is superior to a mortgage or deed of 


MECHANICS’ LIENS 


and sufficient 


to 


A lien 


trust which was not given or recorded until after 


47. Kelly v. Rosenstock, 45 Md. 
389; Brooks v. Lester, 36 Md. 65; 
Mutual Ben. L. Ins. Co. v. Rowand, 
26 °N:. J. Ba. -389 f{rev-—on . other 
grounds 27 N. J. Eq. 604]; Colter v. 
Dill, 39 N. D. 462, 167 NW 720; Rider 
Vv. Crobaugh, 100 Oh. St. 88, 125 NE 


130. 
{a] The demolition of an old 
building may constitute the com- 


mencement of the work of building 
so as to confer priority on a me- 
“ chaniec’s lien over a mortgage subse- 
quently executed and recorded, where 
the old building stands on the site se- 
lected for the new building and its 
demolition is a necessary condition 
precedent to the erection of the new 
building, Ketcham v. Land Title, 
ete., (Cos, 257 Ba. 391, 101 A. 764. 

[b] Facts held to show commence- 
ment of building prior to recording 
of mortgage.—Simons Brick Co. v. 
Hetzel, (Cal. A.) 236 P 357. 

What constitutes commencement of 
building fixing accrual of lien see 
supra § 330. 

May v. Mode, 142 Mo. A. 656, 
123 SW 523; Kelly’s App., 1 Pa. Cas. 
280, 2 A 868; Lansing v. Campbell, 41 


R840 2b0L ALL, 
49. Lansing v. Campbell, supra. 
See Haxtun Steam Heater Co. v. Gor- 


don, 2 N. D. 246, 50 NW 708, 33 AmSR 
776 (where a mortgage was executed 
after the commencement of construc- 
tion of a building which, according to 
the original plans, was to be heated 
by stoves, and after the mortgage 
was recorded, but before the building 
was completed, a contract was made 
for putting in steam-heating appa- 
ratus, there was not such an altera- 
tion in the original plans as could de- 
prive the contractor of the superior- 
ity of his lien over the mortgage). 
[a] Changes after completion of 
pbuilding.—Where after a factory is 
completed as originally planned a 
mortgage is given on the property, 
and subsequently’ changes in the 
plans are found to be necessary in 
order to carry out the objects sought, 
the mortgage has priority over a 
lien for work and materials furnished 
for such changes, although the lienor 
is one of the contractors for the orig- 
inal plant.. Collum v. Pennsylvania 


saint. etc, Conn Sb Pa, 4g Sonik 
1 5 
50. May v. Mode, 142 Mo. A. 656, 


123 SW 523; Kelly’s App., 1 Pa. Cas. 
280, 2 A 868. 

[a] Lien on part of irrigation sys- 
tem.—(1) As has been stated, the 
statutes of some states do not confer 
a lien on an irrigation system, as 
such, but only on the _ particular 
structures constituting it. See supra 
§ 38. (2) A mortgage attaching after 
a person other than claimant per- 
formed work upcen a particular struc- 
ture, but before claimant commenced 
work under his contract, is superior 
to the lien of claimant; the lien of 
claimant upon all the structures con- 
stituting the system cannot be car- 
ried back to the commencement of 
the work by the third person. Co- 


lonial Trust Co. v. Vale-Oregon Irr. 
Co., 265 Fed. 393 (under Oregon stat- 


utes). 

51. See infra § 3738. 

52. Grand Island Banking Co. v. 
Koehler, 57 Nebr. 649, 78 NW_ 265; 
Huttig Bros. Mfg. Co. v. Denny Hotel 
Co., 6 Wash. 122, 32 P 1073, 6 Wash. 
624, 34 P 774 

53. Farnham vy. California Safe 
Deposit, etc., Co., 8 Cal. A. 266, 96 P 
788; Langdon v Kleeman, 278 Mo. 
236, 211 SW 877; Redlon v. Badger 
Lumber Coreg Mo. A. 650, 189 SW 
589; Creigh v. Jones, 103 Nebr. 706, 
173 NW 687. 

{a] Mortgage given after last ma- 
terial furnished.—A mortgage given 
June 14 and recorded June 15 is 
subordinate to a lien for building ma- 
terial, where the last material was 
furnished May 22, and the material- 
man filed his statement and sued to 
enforce his lien within the time fixed 


by statute. Drewery v. Columbia 
Amusement Co., 87 S. C. 445, 69 SE 
879, 1094, 


54. U. S.—Courtney v. Insurance 
Co. of North America, 49 Fed. 309, 1 
CCA 249; In re Hoyt, 12 F. Cas. No. 
6,805, 3 Biss. 436 (under Wisconsin 
statute). 

Cal.—Burnett v. Glas, 154 Cal. 249, 
97 P 428; Pacific Mut. L. Ins. Co. v. 
Fisher, 106 Cal. 224, 39 P 758; Crowell 
v. Gilmore, 13-Gal-- 64, 17 Cal. 194, 
18 Cal. 370: 

Colo.—Tritch v. Norton, 10 Colo. 
Sonor pen 680. 

Conn. — Waterbury Lumber, etc., 
Co. v. Asterchinsky, 87 Conn. 316, 87 
A 739, AnnCasl1916B 613; Soule v. 
Borelli, 80 Conn. 392, 83 A 979. 

Ida.—Pacific States Sav., etc., Co. v. 


Dubois, 11. Ida. 319, 68 P 513. 
Iowa.—Beach v. Wakefield, 107 
Iowa 567, 76 NW 688, 78 NW_ 197% 


Sioux City Electrical Supply Co. v. 
Sioux City, ete., Eiectric R. Co., 106 
Iowa 573, 76 NW 838; Iowa Morte. 
i v. Shanquest, 70 Iowa 124, 29 NW 
20. 

Ky.—Humboldt Bldg. Assoc. v. Vol- 
mering, 47 SW 1084, 20 KyL 899. 

Minn.—Milner v. Norris, 13 Minn. 
455. 

Mo.—General Fire Extinguisher Co. 
v. Schwartz Bros. Commn. Co., 165 
Mo. 171, 65 SW 318; Reilly v. Hudson, 
62 Mo. 388; Viti v. Dixon, 12 Mo. 479; 


Keller v. Carterville Bldg., etc., As- 
soc., 71 Mo. A. 465. 
Mont.—Western Iron Works v. 


Montana Pulp, etce., Co., 30 Mont. 550, 
77 P 413; Johnson v. Puritan Min. Co., 
19 Mont. 30, 47 P 3387; Murray v. 
Swanson, 18 Mont. 5338, 46 P 441. 

Nebr.—H. F. Cady Lumber Co. v. 
Miles, 96 Nebr. 107, 147 NW 210, Ann 
Cas1916B 632; J. S. Gabel Lumber Co. 
v. West, 95 Nebr. 394, 145 NW 849; 
Chapman v. Brewer, 43 Nebr. 890, 63 
NW 320, 47 AmSR 779; Henry, etc., 
Co: v. Fisherdick, 37 Nebr. 207, 55 
NW 643; Cahn v. Romandorf, 4 Nebr. 
(Unoff.) 84, 93 NW 411. 

N. J.—Morris ne Bank vy. 
Rockaway Mfg. Co., N. J. Eq. 189. 

N. C.—Harris v, Ghestice 189 N. C, 
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the materials were furnished.*$ 
[§ 373] (bb) Commencement. 
has priority over a mortgage or other encumbrance 
attaching after the commencement of the work or 
the furnishing of the materials out of which the 
lien arose,°4 especially where, prior to, and at the 
time of, taking the mortgage the mortgagee had 
knowledge that work had commenced.®> Conversely, 
under some statutes, a mortgage or deed of trust 
is superior to a mechanic’s len where it was ex- 
ecuted and recorded before claimant commenced 
perform labor or furnish materials.°° 
[§ 374] (b) Time When Mortgage Attaches. 
against mechanics’ liens,°* a mortgage lien, in some 
jurisdictions, attaches when money is advanced 
under the mortgage®® and not when it is executed®? 


A mechanie’s lien 


As 


219, 126 SE 593; Dunavant v. Cald- 
well, ete., R. Co., 122 N. C. 999, 29 SE 
837; Lookout Lumber Co. v. Mansion 
Hotel, ete.,) R.,.Co.,, 109), N.C.) 658)14 
SE 35. 
Oh.—Woodman v. Richardson, 1 
Oh. Cire Cocoa Onn Cire Dee 104. 
Bee I.—McDonald v. Kelly, 14 R. I 
Tenn.—Electric Light, etc., Co. v. 


Bristol Bee etc,, _Co., 99 Tenn. 371, 
42 SW 1 
Tex. a eating entero a Com ive 


Marshall Blectric Light, etec., Co., 74 
Tex. 605, 12 SW 489; Trammell v. 
Mount, 68 Tex. 210, 4 ‘SW 377, 2 Am 
SR 479; Schultze v. Alamo Ice, ete., 
Co., 2 Tex. Civ. A. 236, 21 SW 160. 

Wash.—Bradley v. Donovan- Patti- 
son Realty Co., 84 Wash. 654, 147 P 
421; Bell v. Groves, 20 Wash. 602, 
56 P 401. 

W. Va.—H. C. Houston Lumber Co. 
v. Wetzel, ete., R.'Co., 69 W: Va. 682; 
72 SH 786; Cushwa v. Improvement, 
Cte:; Assoc., 45 W. Va. 490, 32 SE 259. 

Alta.—O’ Brien Vv. Clauson, (1923 
2 WestWkly 895. 

Feria wis v.. Peters, 13 Man. 

[a] Use of material—That the 
first load of material was used to 
construct a shack temporarily occu- 
pied by the owner and taken down as 
the work progressed, as was agreed 
on between the owner and the ma- 
terialman, does not prevent the me- 
chanic’s lien from taking precedence 
over a mortgage subsequently exe- 
cuted and recorded. H. F. Cady Lum- 
ber Co. v. Miles, 96 Nebr. 107, 147 
NW 210, ArinCas1916B 632. 

55. Guaranty Inv., ete, Co. v. 
Athens Engineering Co., 152 Ga. 596, 
110 SE 873; Oglethorpe ‘Sav., etc., Co. 
v. Morgan, 149 Ga. 787, 102 SE "528: 
Andersonian Inv. Co. v. Jones, 104 
Wash. 142, 176 P 17. 

Necessity of actual notice where 
mortgage recorded before lien see 
infra § 384 

. S.—Boise- Payette Lumber 

Co. v. Halloran-Judge Trust Co., 281 
Fed. 818 (Idaho statute). 

Fla.—People’s Bank v. Arbuckle, 


82 Fla. 479, 90 S 458. 
Ida.—Pacific States Sav., etc., Co. 
v. tng tae =t 11 Ida. 319, 83 P 513. 
nd.—Ward vy. Yarnelle, 173 End. 


535 91 NE 7. 

N. C.—McAdams v. Piedmont Trust 
Co.,.167 N. C. 494, 83 SE 623, AnnCas 
1916B 669. 

Wash.—Jahn v. Mortgage Trust., 
etc., Bank, 97 Wash. 504, 166 P 1137. 

57. Time when lien of mortgage 
attaches generally see Mortgages [27 
Cye 1162]. 

58. Virgin v. Britton, 80 N. H. 340, 
117 A 14; Colling v. Stimson, 6 Alta. 
L. 71, 10 DomLR 597, 23 WestLR 789, 
4 WestWkly 597. 

Time of advance as affecting extent 
of priority see infra § 393. 

59. Virgin v. Britton, 80 N. H. 340, 
Tat) Ae 4: 

{a] Refusal of loan after execu- 
tion of mortgage.—Where the owner 
of property applied to a loan com- 


a 


294 [40 C.J.] 


or recorded.® In other jurisdictions a mortgage 
comes into existence and takes effect as against 
mechanics’ liens when it is recorded or registered ;** 
and it may be deprived of priority, to which it 
would otherwise be entitled, by a failure to record 
it until after a mechanic’s lien accrues,*? at least 
where the lienor is without actual notice of the 
mortgage.°? A mortgage will not be deemed to 
attach, as against a mechanic’s lien, before it was 
completely®* executed,®* that is, both signed and 
delivered ;°° it does not attach at a prior date when 
the loan secured by the mortgage was negotiated®* 
or the debt secured was renewed,®* or when the 
agreement was made to make the loan®® or to ex- 
ecute the mortgage.’° However, it has been held 
that, where an agreement to give a mortgage 1s 
attempted to be carried out, but the mortgage exe- 
cuted is invalid for want of acknowledgment and 
attestation, and is subsequently perfected and re- 
corded, but not until after a mechanic’s lien has 
been filed on the premises, such mortgage is en- 
titled to priority over the lien.”+ 

[§ 375] (2) Nature, Validity, Subject Matter, and 
Provisions of Mortgage’*—(a) In General. ‘The 
rule that an existing mortgage is superior to a 
mechanic’s lien subsequently arising’® is applicable 
to a valid mortgage.** While a fictitious or fraudu- 
lent mortgage can have no priority over a me- 
chanie’s lien,” there are some objections to a mort- 
gage which are not available to a mechanic’s 
henholder.7® The fact that the mortgagor did not 
have the legal title, or full legal title, when the 
mortgage was made will not affect its priority as 
to his interest in the property, where he had an 
equitable title before the contract for the construc- 
tion of the improvements was entered into, and. the 
mortgage contained words of general description.”” 
Also, the fact that the equitable owner of land in 
procuring a loan had the party holding the legal 
title in trust execute a deed of trust thereon to 


pany for a loan, and at that time exe- 


cuted a note to the company for the 63. 


MECHANICS’ LIENS 


K, P., 56 Kan. 298, 43 P 236. 
Lovell-Scholfield Lumber Co. 
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secure repayment of the loan will not affect the 
lien acquired under such deed, and postpone the 
same in favor of a subsequent lien obtained under 
the statute in favor of one performing labor and 
furnishing materials for the erection of buildings 
thereon.?® A mechanic’s lien is superior to a prior 
mortgage intended to cover, but by mistake not 
covering, the property in question,*® unless the error 
in the description was palpable’? or the lienor had 
actual knowledge of what property was intended to 
be covered by the mortgage. Likewise a materlal- 
man is not entitled to a lien on mortgaged property 
as against the mortgagee where, although the mate- 
rials were furnished prior to the giving of the 
mortgage, the building, by mistake, was erected on 
land other than that mortgaged.6? A subsequent 
mortgage upon a homestead has no priority over 
an existing mechanic’s lien.’* A prior chattel mort- 
gage may be subordinate to a mechanic’s lien as 
to such portions of the property covered by the 
mortgage as have become fixtures.** A mechanie’s 
lien for improvements made pursuant to a lease 
obligating the lessee to make improvements is prior 
to an equitable mortgage of the lease which is 
in form an assignment of the lease.®® 

Provision for priority. A stipulation in a mort- 
gage that such mortgage shall be paramount to 
all other liens and that the mortgagor covenants 
to keep the premises free from all other encum- 
brances cannot defeat the priority of mechanics’ 
lhens.*¢ 

[§ 376] (b) Mortgage for Building Purposes. In 
some jurisdictions the statutes provide that a mort- 
gage given for the purpose of improving real prop- 
erty shall be prior, in certain cases, to mechanics’ 
liens filed for record after the improvement mort- 
gage is filed for record.87 Some of such statutes 
apply only where the mortgage contains the cove- 
nants specified in the statute,*® as well as the state- 


chanic’s lienholder. Sill vy. Wright, 5 
PittsbLegJNS (Pa.) 190. 


amount applied for, and also executed 
a mortgage to secure the note, and 
the company refused the application, 
but the note and mortgage were al- 
jlowed to stand, and subsequently the 
Owner made another application to 
the company upon which he obtained 
the loan, the note and mortgage 
standing as security therefor, it was 
held that mechanics’ liens arising 
out of the erection of a _ building 
which was begun after the time of 
the first application, but before the 
time of the second application, upon 
which the loan was actually made, 
were superior to the mortgage, as the 
note and mortgage had no vitality 
when the rights of the lien claimants 
attached, and although the mortgage 
appeared to be prior in point of 
time it was not so in fact, and the 
fact was susceptible of proof. Hew- 
son-Herzog Supply Co. v. Cook, 52 
Minn. 534, 54 NW 751. 

60. Virgin v. Britton, 80 N. H. 340, 
117, A 14; Colling v. Stimson, 6 Alta. 
L. 71, 10 DomLR 597, 23 WestLR 789, 
4 WestWkly 597. 

_61. Citizens’ Bank v. Lesko, 277 
Pa. 174, 120 A 808; McRae v. Planta, 
33 B.C. 395, [1924] 2 DomLR 408, 
[1924] 2 WestWkly 323. 

62. See infra § 388. 

63. See infra § 388, 

64. J. S. Gabel Lumber Co. v. 
West, 95 Nebr. 394, 145 NW 849. 

65. Loveli-Scholifield Lumber Co. 
v. Carter, 198 Iowa 238, 199 NW 405. 

66. . S.. Gabel Lumber Co. v. 
West, 95 Nebr. 394, 145 NW 849. 

67. Nixon v. Cydon Lodge 


No. 6! 


v. Carter, 198 Iowa 238, 199 NW 405 
(where there was some talk at the 
time about security but no agreement 
for a mortgage). 

69. Iowa L. Pino: 


& v. Plewe, 
(Iowa) 202 NW _ 539. 


70. Cook v. Moore, 152 Ark. 590, 
239 SW 750. 
Agreement for purchase ~ money 


mortgage see infra § 377. 

71. Payne v. Wilson, 74 N. Y. 348 
{aff 11 Hun 302]. 

72. Puiority between mechanics’ 
liens and corporate mortgages see 
Corporations § 2691. 

73. See supra § 369. 

74. Lagrange v. Greer-Wilkinson 
Lumber Co., 59 Ind. A. 488, 108 NE 
373; United Iron Works Co. v. Sleepy 
Hollow Min., ete., Co., 198 Mo. A. 
562, 198 SW 443; McDonald v. Con- 
solidated Gold Lake Co., 40 N. S. 363. 

75. Deacon vy. Harris, 14 Phila. 
(Pa.) 59; Thomas v. Davis, 3 Phila. 
(Pa) vel, 

76. See cases infra this note. 

[a] Thus an objection by a me- 
chanic’s lien creditor to the appropri- 
ation to a prior mortgage duly re- 
corded of the proceeds of the sale of 
defendant’s real estate, on the ground 
that it was executed by defendant 
in the name of her husband, from 
whom she had obtained a divorce 
while her true and legal name was 
the name she bore before such mar- 
riage, could not be sustained, as, even 
assuming the mortgagor’s name was 
as contended, it was doubtful if a 
purchaser would be protected against 
the mortgage and certainly not a me- 


Lack of acknowledgment subse- 
quently supplied see supra § 374. 

77. Toledo, ete., R. Co. v. Hamil- 
ton, 134 U. S. 296, 10 SCt 546, 38 L. 
ed. 905; Stinson v. Mackendrick, 55 
Ont. L. 358, [1924] 2 DomLR 1000. 

78. Lunt v. Stephens, 75 Ill. 507. 

79. Gaines v. Childers, 38 Or. 200, 
63 P 487 (where the mortgage was 


reformed after the mechanic’s lien 
attached). 

80. Grand Opera House Co. v. Ma- 
guire, 14 Mont. 558, 37 P 607. 

81. Grand Opera House Co. vy. Ma- 
guire, supra. 

82. Smith v. Barnes, 38 Minn. 240, 


36 NW 346. 
83. Peter Mintener Lumber Co. v. 
Janisch, 44 S. D. 42, 181 NW 914. 
84 Currier v. Cummings, 40 N. J. 
Bagi vi 45) SCA eres 


85. Leavitt v. Waldemar Co., 88 
Mise. 285, 151 NYS 832, 
86. Oriental Hotel Co. v. Griffiths, 


88 Tex. 574, 33 SW 652, 53 AmSR 790, 
30 LRA 765. 

87. Young v. Haight, 69 N. J. LL. 
453, 55 A 100 [dist Erdman v. Moore, 
58 N. J. L. 445, 33 A 958, as having 
been decided upon rights arising be- 
fore the enactment of the statute re- 
ferred to]; Rider v. Crobaugh, 100 
Oh. St. 88, 125 NE 130; Geer v. Tug- 
gle, 22 OhNPNS 129. 

88. In re Williams, 252 Fed. 924, 
(Ohio statute); Rider v. Crobaugh, 
100 Oh, St. 88, 125 NE 130; Geer v. 
Tuggle, 22 OhNPNS 129. 

[a]. Voluntary action of parties.— 
The mortgagor and mortgagee may, 
tr they ‘wish, execute a mortgage 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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§§ 376-377] 


ments so specified,®® is given and recorded after the 
actual commencement of the building or improve- 


ment®® and before the filing of mechanics’ liens,°* | 


and the money advanced is actually applied in the 
erection of a building on the land mortgaged.” 
the absence of such a statute, or facts bringing the 
case within it, the general rules governing priority 
between mechanics’ liens and mortgages®* are ordi- 
narily deemed applicable notwithstanding the loan 
secured by the mortgage was made with the purpose, 
understanding, or expectation that the proceeds 
thereof would be used in improving the property,‘ or 
the mortgage was given to secure a debt for work 
done on, or materials furnished for, the building.®® 
Certainly the general rules as to priority are not 
affected by a provision in the mortgage for the 
appleation of proceeds to the erection of buildings 
where conditions precedent to the operation of the 
provision have not been performed.®°® However, it 
has been held that a second mortgage, although prior 
in point of time to mechanics’ liens, is inferior 
thereto where it was taken subject to a first mort- 
gage, the proceeds of which were to be applied in 
paying for labor and materials, and not all of the 
money was advanced and applied as agreed.®’ Also 


containing the covenants required by); dently meant, 
the statute and bring themselves 
within its provisions; they are not, 
however, required to do so, and, until 
they voluntarily create this situation, 


MECHANICS’ LIENS 


In} 


that mortgages re- 
corded after the commencement of 
the building, and therefore liable to] or 
be cut out by a-sale under the lien 
‘claim, were protected to the extent 
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it has been held that, where a mortgage is given 
during the construction of a building for the pur- 
pose of completing it, the mortgagee and persons 
subsequently performing labor or furnishing ma- 
terials are engaged in a common enberprise’: and 
neither is in a situation to claim priority.°® While 
it has been held that a mortgage ‘given to the 
contractor for the price of the work to be done 
by him is inferior to the liens of subcontractors 
and others notwithstanding in point of time. it ante- 
dates such liens,! it has also been held that, where 
the owner, to enable the contractor to obtain ma- 
terial, gives a deed of trust to the contractor which 
he immediately assigns to a materialman, such deed 
of trust takes priority over the claims of subcon- 
tractors and other materialmen subsequently aris- 
ing.? 

[§ 377] (c) Purchase-Money Mortgage*’—aa. To 
Vendor. A purchase-money mortgage given prior to 
the accrual of a mechanic’s lien will take priority 
thereof* the same as any other mortgage,® notwith- 
standing the knowledge of the mortgagee that the 
mortgagor intended to build upon the mortgaged 
property ;° but in some jurisdictions the rule does 
not apply where materials were furnished without 


“contractor,” so-called, was not an 
original contractor, but was an agent 
representative of the owner and 
was supplying labor and material on 
a cost plus basis; and holding that 


the provisions of the statute are not 
applicable. In re Williams, 252 Fed. 
$24 (Ohio statute). 

89. In re Williams, supra (address 
of mortgagee, under Ohio statute). 

90. Rider v. Crobaugh, 100 Oh. St. 
88, 125 NE 130. 

[a] Necessity and purpose of leg- 
islation.— (1) ‘“"‘Nhere was a genuine 
necessity, in the field of building 
construction, for the passage of Sec- 
tion 8321-1, General Code. In April 
1913, as noted in this opinion in re- 
lation to the Crobaugh mortgage, the 
legislature had adopted a provision 
whereby liens obtained by several 
persons upon the same job should be 
preferred to a mortgage given or re- 
corded subsequent to the commence- 
ment of the improvement. This nat- 
-urally would have the effect of stop- 
ping building operations entirely un- 
less a method might be secured 
whereby the improvement could. be 
finished by means of a mortgage loan 
procured after the work had com- 
menced. This was the situation that 
confronted the legislature about two 
years after it had passed the act of 
19138 Section 8321, General Code. 
Having this situation in mind, no 
doubt, and in order to provide a 
means for the completion of improve- 
ments begun, it passed the section of 
the mechanics’ lien law known as 
section 8321-1, General Code. And 
an inspection of the entire act dis- 
closes that this was its purpose.” 
Rider v. Crobaugh, 100 Oh. St. 88, 98, 
125 NE 130. (2) “Obviously this 
section was enacted to meet a Special 
situation or provision. It contem- 
plates liens prior to the mortgage, 
and a construction contract for the 
entire building, entered into prior to 
the giving of the mortgage.’ In re 
Williams, 252 Fed. 924, 930 (Ohio 
statute). (3) Likewise in New Jer- 
sey, under the statute as it existed 
prior to 1895, a lien claim had pri- 
ority over a mortgage given after 


the building was begun. ‘This situa- 
tion discouraged the loaning of 
money on new buildings. To cure 


the -evil, the legislature enacted, in 
1895 (P. L, 1895 p. 316 § 6), that 
every mortgage should have prior- 
ity over lien claims, to the extent of 
the money actually advanced and 
paid by the mortgagee and applied to 
the erection of any new _ building. 
Gen. Stat. p. 2075 pl. 42. The effect 
of this was, as the legislature evi- 


to which the money had actually gone 
into the building.” Franklin Soc. us 
PROrn COM, 85 Nii J. Eq: 525,528,996 A 


91. Franklin Soc. v. Thornton, 85 
N. J. Eq. 525, 96 A 921 [aff 85 N. J. 
Eq. 37, 95 A 374]. 

Effect of delay in filing building 
loan agreement see infra § 387. 

92. In re Matthews, 109 Fed. 603 
(under Arkansas statute); Young v. 
Haight, 69:N. J. L. 453, 55 A 100; 
Improved Bldg., etc., Assoc. v. Lar- 
kin, 88 N. J. Hq. 52, 101 A 1043; 
Franklin Soc. v. Thornton, 85 N. J. 
Eq. 525, 96 A 921 [aff 85 N. J. Eq. 
87, 95 A 374 lis 

Tal Money used to pay off an en- 
cumbrance on the land is not within 
the statute, the word “building” be- 
ing used in its ordinary sense and not 
extending to the land built upon. Im- 
proved Bldg., etc., Assoc. v, Larkin, 
88 N. J. Eq. 52, 101 A 1048. 

{b] Money paid for a watchman, 
reasonably necessary for the protec- 
tion of the building during construc- 
tion, is applied to the erection of the 
building within the meaning of the 


statute. Improved Bldg., etc, Assoc. 
v. Larkin, 88 N. J. Ea. 52a LO 
1048. 


Extent of priority ay ee §-392. 
93. See supra §§ 369-37 

94 In re Mittens, aay Fed. 924 
(decided under Ohio statutes) ; Henry, 
etc,, Co. v. Halter, 58 Nebr. 685, 79 
NW 616; Patrick Land Co. v. Leaven- 
worth, 42 Nebr. 715, 60 NW _ 954; 
Hoagland v. Lowe, 39 Nebr. 397, 58 
NW 197; Chaffe v. Sehestedt, 4 Nebr. 
(Unoff.) 740, 96 NW 161; Richards v. 
Chamberlain, 25 Grant Ch. (Ont.) 402. 

Estoppel of mortgagee see infra § 
386. ; 
95. Carriger v. Mackey, 15 Ind. A. 
392, 44 NE 266; Kendall Mfg. Co. v. 
Rundle, 78 Wis. 150, 47 NW 364. 

96. Old Colony Trust Co. v. Stand- 
ard Beet Sugar Co., 150 Fed. 677. 

97. Andersonian Inv. Co. v. Jones, 
104 Wash. 142, 176 P 17 (if all the 
money had been advanced and ap- 
plied as agreed, there would have 
been no liens). 


98. Ward v. Yarnelle, 173 Ind. 535, 
91, NE 7. 
99. Ward v. Yarnelle, supra. 


1. Bassett v. Menage, 52 Minn. 121, 
53 NW 1064. 

2. Harper Reynolds Co. v. Ham- 
mond Lumber Co., 51 Cal. A. 74, 196 
P 97 (dealing with a case where the 


the transaction was not an attempted 

assignment by the contractor of a 

portion of the contract price nor was 

it entered into for the purpose. of 
defeating the preferential claims of 
materialmen or subcontractors; and 
holding further that as there would 
be no doubt of the validity of the 
transaction if the owner had executed 
the trust deed directly to the mate- 
rialman or a third person, or of the 
priority of the trust deed, in such 
case, over the subsequent claims of 
materialmen or subcontractors, there 
is no legal or equitable distinction 
where precisely the same end is 
reached through the contractor as 
an intermediary). 

3. Cross references: 
eT eRe delay in recording see infra 
388. 

Priority of purchase-money mortgage 
over other liens and encumbrances 
generally, see Mortgages [27 Cyc 
1180]. 

Vendor’s lien see supra § 366. 
4 U. S—New Hampshire ¢ 

Bank v. Varner, 216 Fed. 721, 132 

CCA 631 [aff 240 U. S. 617, 36 SCt 


409, 60 L. ed. 828] (under Kansas 
statutes). 

owa.—Green v. Saxton, 196 Iowa 
1086, 196 NW 27. 


Minn. —Haupt Lumber Co. v. West- 
man, 49 Minn. 397, 52 NW 33; Hill 
v. Aldrick, 48 Minn. 73, 50 NW 1020. 

Nebr.—Hoagland v. Lowe, 39 Nebr. 
397, 58 NW 197. 

Pa.—Kelly’s App., 1 Pa. Cas. 280, 
2 A 868; McCree v. Campion, 5 
Phila. 9. 

Wis.—Peters v. Bossman, 184 Wis. 
254, 199 NW 65. 

[a] Application of smule.— (1) 
Where the owner has completed the 
house according to his original plan 
and sold it, taking a purchase-money 
mortgage, and the purchaser subse- 
quently employs a paper hanger to 
do papering work, which is not in the 
original plan of the building and is 
not necessary to make it fit for use, 
the lien of the paper hanger cannot 
relate back to the commencement of 
the building so as to affect the holder 
of the purchase-money mortgage. 
McCree v. Campion, 5 Phila. (Pa.) 9. 
(2) Mortgages given before or after 
commencement of building generally 
see supra § 371. 

5. See supra § 369. 

6 Holmes v. Hutchins, 38 Nebr, 
601, 57 NW 514, 
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actual notice of the mortgage.’ The priority of a 
purchase-money mortgage is not, however, dependent 
upon priority in point of time,’ for, except in a 
few jurisdictions,® it is well settled that, where a 
person not the owner of the property, but in pos- 
session thereof under a contract of sale or other- 
wise, makes improvements thereon and subsequently 
receives a deed of the property, and at the same 
time executes and delivers to the vendor a purchase- 
money mortgage, such mortgage is prior to me- 
chanics’ liens arising out of the improvements,’° 
at least where the contract of sale gave the pur- 
chaser no right to do any act before title vested 
in him which might create a lien upon the land.** 
But this rule applies only to a technical purchase- 
money mortgage given as part of the transaction 
by which the property is conveyed to the pur- 
chaser,!? and if the mortgagor had more than a 
momentary seizin the mechanics’ liens have preced- 
ence over the mortgage which he gave after having 
acquired title,1? notwithstanding such mortgage was 
given to secure unpaid purchase money.1* The 
status of a purchase-money mortgage given after 
mechanics’ liens have attached is the same as that 
of the interest for the purchase price of which 
it is given,t® and hence where such lens have at- 
tached to the interest of the vendor,'® as where 
the contract of sale required the purchaser to 
make improvements before receiving title,” they 
take precedence over the purchase-money mort- 
gage.1§ Jt has been said that a doubt, arising from 
crude and loosely drawn legislation, as to whether 
a mechanic’s lien is prior to a purchase-money 
mortgage should be solved in favor of the mort- 
gage.® While, generally speaking, the len of a 
mortgage does not attach as against mechanics’ 
liens at the time when an agreement to give the 
mortgage was made,’° nevertheless a vendor who 

7 ‘Tanner v. Bell, 61 Ga. 584; 


Baisden v. Holmes-Hartsfield Co., 4 
Ga. A. 122, 60 SE 1031. 


617]; 


8 See cases infra note 10. , 456. 
9. Avery v. Clark, 87 Cal. 619, 25 14. Ansley v. Pasahro, 22 
P 919, 22 AmSR 272. 662, 35 NW 885. 
10. %Ind.—Erwin v. Acker, 126 Ind. 15. 
133, 25 NE 888. Land Co., 51 Minn. 
Iowa.—Thorpe v. Durbon, 45 Iowa] 464. 
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Osborne v. Barnes, 
597, 61 NE 276; Saunders v. Bennett, 
160 Mass. 48, 35 NE 111, 39 AmSR 


- McCausland v. West Duluth 


[§§. 377-378 


has a contract for a mortgage has the same rights, 
as to priority, as when he subsequently receives 
the mortgage.2*. The fact that a vendor agrees that 
his purchase-money mortgage shall be subordinate 
to one given by the purchaser to obtain money with 
which to erect a building on the premises does 
not render it subordinate to mechanics’ liens.*? 
Also, the fact that the mortgage is postponed to 
enable the vendee to record a plat free from en- 
cumbrances, the vendor in the meanwhile holding 
the record title as security for the purchase price, 
does not increase the rights of the holders of me- 
chanies’ liens.?° 

[§ 378] bb. To Third Persons. In determining 
whether a mortgage is entitled to priority as a 
purchase-money mortgage the test is not whether 
the mortgage is given to the vendor** but whether 
it is to be used as purchase money,?> and hence 
where a prospective purchaser of property obtains 
a loan from a third person to pay the purchase 
money, and a mortgage to secure such loan is exe- 
cuted as part of the transaction by which the 
purchaser receives his deed, such mortgage has pri- 
ority over mechanics’ liens arising out of improye- 
ments on the property commenced by the purchaser 
before he acquired title.2® But a third person ad- 
vancing the purchase money and taking a purchase- 
money mortgage can stand in no better position than 
the vendor,?? and if mechanics’ hens have attached 
to the vendor’s interest in the property, they take 
priority over the mortgage.” Also, the mere fact 
that the proceeds of a loan, obtained from a third 
person and secured by a mortgage, are used in 
paying the purchase price of land does not confer 
on the mortgagee an equity superior to prior me- 
chanics’ hens,?® where it does not appear that the 
lienors had anything to do with the transaction®? 
or that the mortgagee stands in any other position 
NW 287. 

24. Jackson v. Austin, 15 Johns. 
(N. Y.) 477; Commonwealth Title 
Inssy ete. Cova Hllis,.8 Pal Dist 6, 
22 Pa. Co. 86. . 

25. See cases supra note 24, 

26. Ala.—Birmingham Bldg., etc., 


Assoc. v. Boggs, 116 Ala. 587, 22 S 
852, 67 AmSR 147. 


179 Mass. 


Nebr. 


246, 53 NW 


192. 16. See supra §§ 108, 111-113. Conn.—Middletown Savy. Bank vy. 
Kan.—Missouri Valley Lumber Co. 17. See supra § 113. Fellowes, 42 Conn. 36. 
v. Reid, 4 Kan. A. 4, 45 P 722. 18. Hillhouse v. Pratt, 74 Conn. Mass.—Tihaxter v. Williams, 14 


Mass.—Rochford v. Rochford, 188 
Mass. 108, 74 NE 299, 108 AmSR 465; 
Saunders v. Bennett, 160 Mass. 48, 35 
NE 111, 39 AmSR 456; Perkins v. 
Davis, 120 Mass. 408. 

Minn.—Moody v. Tschabold, 52 
Minn. 51, 53 NW 10238; Oliver v. Davy, 
34 Minn. 292, 25 NW 629. 

Mo.—Wilson v. Lubke, 176 Mo. 210, 
715 SW 602, 98 AmSR 5038; Russell v. 
Grant, 122 Mo. 161, 26 SW 958, 43 
AmSR 563. 

Nev.—Virgin v. Brubaker, 4 Nev. 
31. 

N. J.—Lamb v. Cannon, 38 N. J. L. 
362; Franklin Soc. v. Thornton, 85 
Ne J. Eq. 525, 96 A 921. [aff 85 N. J. 
Hg. 3%. 909 A s(4]5 Gibbs iv. Grant, 29 
ING) Bod 49s Paull v. Hoept, 28) Ni J. 
Eq. 11; Macintosh v. Thurston, 25 
N. J. Eq. 242; Strong v. Van Deursen, 
23 N. J. Eq. 369. 

Wis.—Rees v. Ludington, 13 Wis. 
276, 80 AmD 741. 

Alta.—O’Brien v. Clauson, [1923] 
2 WestWkly 895. 

11. Hillhouse v. Pratt, 74 Conn. 
113, 497 A905. 

12. Brown v. Haddock, 199 Mass. 
480, 85 NE 573. And see cases infra 
note 18. 

13. Brown y. Haddock, 199 Mass. 
480, 85 NE 578 [foll Libbey v. Tidden, 
192 Mass. 175, 78 NE 313, 7 AnnCas 


113, 49 A 905; Nunemaker v. Kulhavy, 
197 Iowa 962, 196 NW 1009; Moody 
v. Tschabold, 52 Minn. 51, 583 NW 
1023; McCausland v. West Duluth 
Land Co., 51 Minn. 246, 53 NW 464; 
Haupt Lumber Co. v. Westman, 49 
Minn. 397, 52 NW 338; Kittredge v. 
Neumann, 26 N. J. Eq. 195. 

[a] Where a partly finished build- 
ing was sold (1) and a mortgage 
given for the purchase money and re- 
corded, and the vendee then went on 
with the building, the lien of the me- 
chanics who completed the building 
after the recording of the mortgage 
was prior to the mortgage. Ameri- 
can F. Ins. Co. v. Pringle, 2 Sere. & 
R. (Pa.) 1388. (2) Lien as relating 
back to commencement of building 
see supra § 329. 

19. Franklin Soc. v. Thornton, 85 
N. J. Eq. 37, 95 A. 374 [aff 85 N. J. Hq. 
525, 96 A 921]. 


20. See supra § 374. 
21. Marker v. Davis, (Iowa) 204 
NW 287 


Priority between vendor’s lien and 
mechanic’s lien see supra § 366. 

22. Hoagland v. Lowe, 39 Nebr. 
397, 58 NW 197; Fitzgerald v. Miller, 
89° Misc. 149, 152 NYS 885; Watson 
Land, etc., Co. v. Salyers, 247 Pa. 454, 
93 A 495, AnnCas1916B 672. 

23. Marker v. Davis, (lowa) 204 


Pick. 49. 


N. J.—New Jersey Bldg., etc., Co. 
AS Rope pee se 54 N. J. Eq. 600, 35 A 
Pa.—Campbell’s App., 36 Pa. 247, 


78 AmD 3875; Weldon v. Gibbon, 2 
Phila. 176. 

See Soliri v. Fasso, 56 Mont. 400, 
185 P 322 (where a third person ad- 
vanced money to the purchaser to 
pay the balance of the purchase price, 
accepted a deed from the vendor, and 
subsequently agreed to convey to the 
purchaser on the payment of a cer- 
tain sum; and the court, without 
determining the exact nature of 
the transactions, held that the 
third person had an interest to 
the extent of the sum _ advanced, 
superior to mechanics’ lien claims, 


and in so holding cited the stat- 
ute conferring priority on a 
purchase-money mortgage over all 
other liens created against the 
purchaser). 

27. See cases infra note 28. 

28. Thomas v. Hoge, 58 Kan. 166, 


844; Finlayson v. Crooks, 47 
Minn. 74, 49 NW 398, 645. ’ 

29. Wetmore v. Marsh, 81 Iowa 
677, 47 NW 1021; Thomas v. Hoge, 
58 Kan. 166, 48 P 844. \ 

30. Wetmore v. Marsh, 81 Iowa 
677, 47 NW 1021. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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than that of an ordinary lender of money on mort- 
gage security.*+ 

[§ 379] (d) Mortgage of After-Acquired Prop- 
erty. A mechanic’s lien attaching to property when 
it comes into the mortgagor’s hands is superior 
to a mortgage executed previously and covering that 
property as after-acquired property ;°2 but a me- 
chanic’s lien for improvements made on the prop- 
erty after the title was acquired by the mortgagor 
is inferior to a mortgage executed before title was 
acquired, but covering the property as after-acquired 
property.®* 

[6 380] (3) Provisions of Building Contract. A 
provision in a building contract that liens ‘‘filed 
under this contract’’ for labor and material enu- 
merated in a schedule attached thereto shall be post- 
poned to a certain mortgage does not apply to 
extra work not covered by the schedule.** 

[§ 381] (4) Independent Agreements.*® An agree- 
ment between mechanics’ lien claimants and mort- 
gagees for the postponement of the claims of the 
tormer to the claims of the latter will be given 
effect as between the parties thereto.2¢ Likewise 
an agreement between one claimant and a mort- 
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gagee for priority of the claim over the mortgage 
is enforceable by claimant against the mortgagee.*” 
After encumbrances junior to a mechanic’s lien have 
attached their priority cannot be disturbed by an 
agreement between the owner and the lien claimant 
increasing the amount recoverable by the latter.%® 

[§ 382] (5) Loss of Priority; Waiver or Estoppel 
—(a) By Mechanic’s Lien Claimant®°—aa. In Gen- 
eral. The holder of a mechanic’s lien may be pre- 
cluded by estoppel from claiming priority over a 
mortgage ;*° and where he has waived his len in 
favor of a mortgage, the waiver will be given effect 
according to its terms,*! unless it was procured 
from him by fraudulent representations.** He can- 
not claim priority over a mortgage which he in 
effect procured to be made.*® However, in particular 
eases the facts may be insufficient to constitute 
either a waiver*+ or estoppel*® on the part of the 
henholder. A waiver of priority of a mechanic’s 
hen, in an agreement to submit to arbitration, is 
without effect where proceedings to enforce the lien 
are instituted before award,*® such proceedings be- 
ing a revocation of the agreement to arbitrate.47 
The priority of a mechanic’s lien over a mortgage 


have for material 42. Guy T. Bisbee Co. v. Granite 


31. Thomas v. Hoge, 58 Kan. 166,, the lienor might 
48 P 844, 

32. Botsford v. New Haven, etc., 
R. Co., 41 Conn. 454; Pacific Coast 


Pipe Co. v. Blaine County Irr. Co., 32 
Ida. 705, 187 P 940; Hall v. Mullanphy 
Planing Mill Co., 16 Mo. A, 454. 

33. Reed v. Ginsburg, 64’ Oh. St. 


11, 59 NE) 738. 

84. Sankey v. Burton, 196 Pa. 504, 
46 A 850. 

35. 


Agreement for priority as con- 
stituting estoppel see infra § 382. 

‘36. Lipman vy. Jackson Architec- 
tural Iron-Works, 128 N. Y. 58, 27 NE 
975 [aff 13 NYS 284]; Boake Mfg. Co. 
v. McCrimmon, 6 OntWR 979; °Co- 
lonial Inv., etc., Co. v. McCrimmon, 
6 OntWR 315. 

{a] Effect of agreement.—Where 
a mortgagee in a mortgage covering 
several houses in a building opera- 
tion, with priority over mechanic’s 
lien claimants, by writing extends 
the time of payment of his mortgage 
for two years, and the owner at the 
same time conveys the property toa 
trustee for the mechanic’s lien claim- 
ants, who execute waivers and re- 
leases of their rights to file liens, and 
subsequently such trustee, with full 
authority from his principals, exe- 
cutes a writing by which he agrees, 
after the payment of certain interest, 
taxes, repairs, and expenses out of 
rents, to pay the mortgagee on ac- 
count of interest on his mortgage, 
Such writing does not create a trust 
relation between the parties to it, 
but merely gives to the mortgagee 
a preference over the mechanic’s lien 
claimants to the extent of the inter- 
est on his mortgage. McAllister vy. 
McGibbeny, 60 Pa. Super. 582. 

37. Potvin v. Denny Hotel Co., $ 
Wash, 316, 37 P_ 320. 38 P 1002, 

Subrogation of mortgagee on en- 
forcement of agreement see infra § 
898. 

38. Bissell v. Lewis, 56 Iowa 231, 
9 NW 177 (agreement to pay ten per 
cent interest on amount due claim- 
ant); Osborne v. Barnes, 179 Mass. 
597, 61 NE 276 (change of plans). 

39. Waiver of, or estoppel to as- 
sert, lien generally see intra §§ 413- 
432. 

40. Commercial Loan, etc., Assoc. 
v. Trevette, 160 Ill. 390, 43 NE 769 
[rev 58 Ill. A. 656]; Bowers v. Jarrell, 
210 Ill. A. 256; Hughes v. McCasland, 
122 Ill. A. 365; Ward v. Yarnelle, 173 
Taide 03b. aod. NE 7. And see cases 
infra this note. 

[a] Agreements.—(1) Where. at 
the time of the execution of a mort- 
gage it was agreed between the mort- 
gagee and a lienor that the mortgage 
should be superior to any lien which 


and labor, the lienor is estopped from 
asserting priority for his lien. Acker 
v. Massman, 12 Ind. A. 696, 41 NE 77. 
(2) Where a mortgagee of certain 
lots on which the owner wished to 
erect a building released his mort- 
gage in consideration of a written 
promise by the contractors that they 
would pay him the amount thereof 
out of the payments made to them 
as the building progressed, which 
promise they failed to keep, they 
will be estopped, in an action by them 
to enforce mechanics’ liens on the 
premises, from claiming liens prior to 
that of the mortgagee. Henry, etc., 
Co. v. Fisherdick, 37. Nebr. 207, 55 
NW 643. (3) Agreements for post- 
ponement of liens generally see supra 

381. 

: {b] Assignment of mortgage held 
by lenov.—A person who held both a 
mechanic’s lien and a mortgage is 
estopped to assert the lien as against 
an assignee of the mortgage where 
the assignment declares that the 
mortgage was subject only to the 
conditions mentioned therein and the 
mortgage contains no reference to 
the lien. Davis v. Bartz, 65 Wash. 
395, 118 P 334. 

{c] Encouraging and assisting in 
issue and sale of bonds.—It has been 
held that a mechanic’s lien claimant 
estops himself to assert his lien as 
against the innocent holders of bonds 
reciting that they are secured by first 
mortgage on the improved property 
by suggesting the issue of such bonds 
and oifering to take part of the same 
as collateral security for a part of 
his lien claim, and by assisting in 
the sale of the balance of such bonds 
to innocent purchasers, although the 
latter are not shown to have been 
directly influenced by his statements 
or assurances. LHlectric Light, ete., 
Co. v. Bristol Gas, etc., Co., 99 Tenn. 
371,42 SW, 19. 

41. Sprague v. Provident Sav., etc., 
Co., 163 Fed. 449, 90 CCA 71; McGraw 
Vv. Bayard, 96 Ill. 146; Logan- Moore 
Lumber Co. v. Bowersock, 100 Kan. 
328, 164 P 156. 

[a] Limitation to money actually 
advanced.— Where mechanics’ lienors 
waived their liens “so far only” as 
to enable owner of building to obtain 
a loan of seventy-five thousand dol- 
lars, to be secured by mortgage, but 
only sixty thousand four hundred and 
eighty dollars was advanced, the bal- 
ance consisting of commissions and 
bonus to one making loan, the waiver 
was operative only to the extent of 
the money actually advanced. Per- 
sky v. Puglisi, 101 Conn, 658, 127 
A 351. 


City Inv. Corp., 159 Minn. 238, 199 
NW 14. 


43. Ponder v. Safety Bldg., etc., 
Co., 59 SW 858, 523, 22 "eyti 1074. 

[a] Release to enable, procurement 
of loan.—A mechanic who has filed a 
lien upon real estate for work and 
materials furnished in the erection 
of houses thereon, and releases it for 
the purpose of enabling the owner to 
secure a new loan, cannot afterward 
claim to enforce the same lien, as 
against the person making such loan 
upon the security of the property. 
Phillips v. Gilbert, 9 D. C. 415. 

44 Saucier v. Maine Supply, etce., 
Co., 109 Me. 342, 84 A 461; Langdon 
y, Kleeman, 278 Mo. 236, 211 SW 

45. Feick v. Stephens, 250 Fed 
186 162 CCA 321 [certiorari den 248 

U. S. 562 mem, 39 SCt 8 mem, 63 L. 
ed. 422 mem]; Saucier v. Maine Sup- 
ply, etc., Co., 109 Me. 342, 84 A 461; 
Emigrant Industrial Sav. Bank v. 
Goldman, 75 N. Y. 127. 

{a] Facts not showing estoppelL— 
(1) “The fact that a portion of the 
proceeds of the bonds has been paid 
to the construction company on ac- 
count of its work is no ground of 
equitable estoppel as against the pri- 
ority of its lien. The case is simply 
one where the owner of the property, 
after making the contract, has placed 
a mortgage on the property to raise 
the funds wherewith to meet the ob- 
ligation of the contract. The funds 
so raised being insufficient, there is 
no ground, equitable or legal, for 
holding that the remainder of the 
demand of the lien claimant should 
not be first paid out of the property, 
as provided by the mechanic’s lien 
law of the state. The construction 
company has done nothing to lead 
the bondholders to believe that their 
lien should be first.” Continental, 
etc., Trust, etc., Bank v. Corey Bros. 
Constr, '*Co., 208 Fed. 976, 983, 126 
CCA 64. (2) An appearance in an ac- 
tion to foreclose a mortgage by a 
prior mechanic’s lien claimant, and 
waiver of service of papers, “except 
notice of sale and application for sur- 
plus moneys,” does not import con- 
sent to come in subject to the mort- 
gage, or estop the claimant, in the 
absence of any proof that the prem- 
ises were, with his knowledge and 
consent, sold clear of the lien. Emi- 
grant Industrial Sav. Bank vy. Gold- 
man; osUNe ye Lake 

46. Paulsen vy. Manske, 126 Ill. 72, 
18 NE 275, 9 AmSR 532 [aff 24 m1: 
yep esa 

47. 
107, 


See Arbitration and Award § 
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is not effected by a release by the lenor of his 
rights under a personal judgment against the 
owner.*® ‘The rights of lienors, otherwise entitled 
to priority, are not affected by the fact that the 
liens were filed at the instance of the mortgagor,*® 
or that the mortgagor concealed the existence of 
such liens from the mortgagee at the time of ob- 
taining the loan for which the mortgage was given.°° 
A person who furnishes material and does work 
on a building, taking machinery in payment there- 
for, loses priority of lien over a bona fide mort- 
gagee who advanced money after such payment,°* 
although the title to the machinery fails and it 
is taken on replevin by the legal owner.®? On the 
other hand a materialman by taking a note of 
the owner secured by a quitclaim deed does not 
relinquish this claim for a lien upon the premises 
so as to permit a subsequent mortgage to become 
a prior lien.®? 

[§ 383] bb. Failure or Delay in Perfection or En- 
forcement of Lien—(aa) Perfection of Lien—aaa. 
In General. As heretofore stated, it is a general 
rule that a mechanic’s lien is entitled to priority 
ever mortgages or like encumbrances subsequently 
attaching to the property.°* The application of 
this rule is dependent upon compliance by the me- 
chanic’s lien claimant with the statutory require- 
ments relating to the perfection and preservation 
of his lien;®> he may lose priority over encumbrances 
by failing to give notice to the owner,°® file a claim 


48. Paris v. Lawyers’ Title Ins., [b] 
ete., Co., 141 App. Div. 866, 126 NYS 


MECHANICS’ LIENS 


Knowledge 
who becomes an encumbrancer after, 184 Ky. 244, 211 SW 765, 5 ALR 391; 


{§§ 382-384 


or statement? in the time prescribed by statute,** 
or comply with statutory requirements as to the 
form and contents of the statement.°* The owner 
cannot waive compliance with statutory require- 
ments so as to affect the rights of a mortgagee, 
nor can he, by admissions inconsistent with the 
existing facts, restore a lost lien so as to give it 
precedence over encumbrances made after the lien 
attached. A claimant who, after ‘having filed a 
notice of lien, canceled it to enable the owner to 
borrow money on mortgage is estopped to claim that 
the lien is prior to the mortgage.°? However, a 
mechanic’s lien is not rendered inferior to a mort- 
gage by reason of an error or mistake of the 
recording officer in indexing the lien®* or in en- 
tering satisfaction thereof.*4 

Statutory exceptions. Under a few statutes, where 
the debtor is in failing circumstances, the me- 
chanics’ claims are preferred debts whether notices 
of len are filed or not.°® Also, as has been stated, 
under a few statutes a failure to file the claim or 
statement within the statutory period does not de- 
feat the lien as against encumbrancers in good 
faith, without notice, unless their rights accrued 
after the expiration of the statutory period and 
before the claim or statement was actually filed.®® 

[§ 384] bbb. After Recording of Mortgage. 
Under some statutes a mortgage given and re- 
corded before the lien claim is filed is entitled to 
priority over the lien,®? unless the mortgagee had 


of claim.— One| Kentucky Title Sav. Bank, etc., Co., 


753 [aff 206 N. Y. 637 mem, 99 Ni 
83). 

49. Gordon v. Torrey, 15 N. J. Eq. 
112, 82 AmD>» 273. 

50. Gordon v. Torrey, supra. 

51. Garrett v. Adams, (Tenn. Ch. 
A.) 39 SW 730. 

, 62 Garrett v. Adams, supra. 
' 53. <Alton-Germania Bldg., 
Assoc.,v. Glass, 186 Ill, A. 488. 

54. See supra § 369. 

65. Jessup v. Atlantic, etc., R. Co., 
13 F. Cas. No. 7,299, 83 Woods 441; 
Young v. Stoutz, 74 Ala. 574. 

Proceedings to w«rfect Men see 
Supra §§ 179-314. 

56. Perry v. Parrott, 135 Cal. 238, 
67 P 144; Ichenhauser Co. v. Lan- 
drum, 153 Ky. 316,155 SW 738. 

' Notice to owner see supra §§ 180- 

98 


57. Ichenhauser Co. v. Landrum, 
153 Ky. 316, 155 SW 738; Gleissner v. 
Hughes, 153 La. 133, 95 S 529; Drew- 
ery v. Columbia Amusement Co., 87 
S. C. 445, 69 SE 879, 1094; Smith & 
Sons, Ltd. v. May, 54 Ont. L. 21. 

Filing claim or statement see supra 
8§ 201-314. 

58.7. C.) C,, Hartwell Co. v.,) Miller, 
256 Med. 273, 167 CCA 445 (Louisiana 
statute); Follansbee Bank v. Follans- 
bee Lumber Co., 248 Fed. 645, 160 
CCA 545 (West Virginia statute); 
Sunset Lumber Co. v. Bachelder, 167 
Cal. 512, 140 P 35, AnnCas1916B 664; 
W. G. Wood Co. v. Nysewander, 187 
Ill. A. 354; Allen-Wadley Lumber Co. 
v. Huddleston, 123 La. 522, 49 S 160. 

59. See cases infra this note. 

fa] Thus a mechanic’s lien is in- 
ferior to a mortgage where the claim 
or statement filed is insufficient to 
comply with the statute in that it: 
(1) Is not itemized as far as prac- 
ticable. Berwick v. Eunice Electric 
Theatre Co., 154 La. 99, 97 S 328. (2) 
Fails to apportion the claim among 
separate lots or buildings. Board y. 


etc., 


Freedman, (N. J. Ch.) 128 A 630; 
Morris County Bank v. Rockaway 
Mfes..Co., 16 N. J. Ha. 150. .(3) Gives 


an erroneous and defective descrip- 
tion of the property. Security Bldg., 
Phy Bee v. Colvin, 27 Pa. Super. 


the time for filing a mechanic’s lien 
has expired may have priority over 
a claimant whose lien statement fails 
to describe land covered by the en- 
cumbrance, although the encum- 
brancer knew that claimant had the 
right to a lien upon such land. Chi- 
cago Lumber Co, v. Des Moines Driv- 
ing Park, 97 Iowa 25, 65 NW 1017. 

Form and contents of claim or 
statement see supra §§ 243-308. 

60. Adams y. Central City Granite 
Brick, etce., Co., 154 Mich. 448, 117 
NW 932, 129 AmSR 484. 


61. Frost v. Ilsley, 54 Me. 345. 
62. Spargo v. Nelson, 10 Utah 274, 
BYE Se WARY. 


63. Citizens’ Bank vy. 277 
Pa. 174, 120 A 808. 

64. Atlas Lumber Co. v. Canadian- 
American Mortg., etc, Co., 36 N. D. 
39, 161 NW 604. 

[a] The rule is applicable where 
claimant, by mistake, filed a lien 
against the wrong property and sub- 
sequently, on discovery of the mis- 
take, filed a new lien against the 
right property, together with a satis- 
faction of the lien previously filed, 
but the clerk erroneously entered the 
satisfaction on the margin of the 
record of the new lien. The court 
held that the lienor performed his 
full duty when he filed the satisfac- 
tion, and that the subsequent encum- 
brancer would not have been misled 
if, instead of relying on the entry by 
the clerk, he had examined the con- 
tents of the satisfaction filed. Atlas 
Lumber Co. v. Canadian-American 
Ror tee ete, Connse Ne Deso> Ely IN IW; 

65. Jenckes vy, Jenckes, 145 Ind. 
624, 44 NE 632. 

66. See supra § 218. 

67. Colo.—Hendrie, etc., Mfg., etc., 
Co. v. Centennial Coal Co., 67 Colo. 
350, 184 P 360. 

Ga.—Guaranty Inv., ete, Co. v. 
Athens Engineering Co,, 152 Ga. 596, 
110 SE 873; Milner vy. Wellhouse, 148 
Ga. 275, 96 SE 566; Bennett Lumber 
Co. v. Martin, 132'Cal. 491, 64 SH 484. 

Ind.—Green v. Green, 16 Ind. 253, 
79 AmD 428. 

Ky.—Kentucky Lumber, etc., Co. v. 


Lesko, 


Voss v. Home Loan, etc., Assoc., 167 
Ky. 231, 180 SW 368; Trust Co. of 
América ~v.. Casey, 137 Ky.-771,. 135 
SW 780; Foushee vy. Grigsby, 12 Bush 
75; Gere v. Cushing, 5 Bush 304. 

fhe sr. eee, vy. Barrow, 11 Allen 

N. J.—Reed v: Rochford, 62 N. J. 
Eq. 186, 50 A 70 (liens for repairs 
and alterations). 

IN a meaklin ve Grissleriion JN exc 
363; Munger v. Curtis,“42 Hun 465; 
Stuyvesant v. Browning, 33 N. Y. 
Super, 203. 7 

S. C.—Williamson vy. Hotel Melrose 
LhOUS Gal OG SB 40iGs 

Vt.—Hinckley, ete., Iron Co. v. 
James, 51 Vt. 240. 

B. C.—McRae v. Planta, 33 B. C 
395, [1924] 2 DomLR 408, [1924] 2 
WestWkly 323. : 

N. S.—McDonald v. Consolidated 
Gold Lake Co., 40° N. S. 363. 

Ont.—McVean v. Tiffin; 13 Ont. A: 


iy einharin V0 Sbwtt, bo. Ont oecoe 
Boake Mfg. Co. v. MeCrimmon, 6 
Ontuw Re o.7 9s SE ynesseyv., Stndith~ so 27 


Grant Ch. 150 [allowing app 8 Ont. 
Pr. 73). 

Sask.—Independent Lumber Co. v. 
Bocz, 4 Sask. L. 108, 183 WestLR 316: 

[a] A mortgage given for a pre- 
existing debt on property on which 
alterations are being made, without 
notice thereof to the mortgagee, is 
a mortgage in good faith within L. 
(1898) p 538 § 10, so as to entitle 
it to priority over a mechanic’s lien 
subsequently filed. Reed v. Roch+s 
ford.) 62°0N. de Has) 1864 "509A 7.08 

{b] Claiming benefit of amend- 
ment to statute.——If a contractor 
claims the benefit of the act of Sept. 
30, 1896, amending the Mechanics’ 
Lien Law and allowing six months 
from the completion of the work in 
which to file a statement of lien in-= 
stead of sixty days as theretofore al- 
lowed, he must; although his contract 
was made before the law was 
amended, accept the burdens of the 
amendment, under which the lien 
does not: take priority over an inter- 
vening mortgage unless the mort- 
gagee had actual notice thereof, or 
unless the contractor, prior to the 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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notice of the mechanic’s lien,®* or unless the mort- 
gage is fraudulent as to creditors and is not as- 
signed until after the liens are filed;®® but under 
the statutes of other jurisdictions it is not neces- 
sary to ‘entitle a mechanic’s lien to priority over a 
mortgage that the lien claim or statement should 
be filed before the mortgage is given or recorded,’° 
provided claimant perfects his lien within the statu- 
tory time,’! or the mortgagee has actual notice 
Under a few statutes, applicable in cer- 
tain cases, the superiority of a mechanic’s lien over 
a preéxisting mortgage may be retained by registry 
of the contract within a specified time’? or lost by 
failure to record it within the required time.’4 

(bb) Enforcement of Lien. 
chanic’s lien claimant may lose his priority over 
encumbrances by failing to commence proceedings 
to enforce his lien’® within the time preseribed by 
statute,’® by failing to have established and de- 
termined by judgment the attaching of his lien at 
a date prior to the judgment,” or, where he and 
the mortgagee are defendants in a proceeding by 


thereof.?2 


[$385] 


recording of the mortgage, filed a 
statement showing that he had per- 
formed labor or furnished materials, 
or expected to do so, stating the 
amount; and the contractor’s allega- 
tion that the statement of lien was 
filed within six months from the com- 
pletion of the work shows his inten- 
tion to claim under the amendment. 
ih ipe v. Gardiner, 68 SW 8, 24 KyL 
al 


{e] Payment after filing of lien 
notice of order given previously.—A 
fund was held by S, to be paid out, as 
directed by defendant, in erecting 
buildings on defendant’s land. Two 
orders drawn on the fund were pre- 
sented to S, but before they were paid 
a sum exceeding the entire amount 
of the fund was paid out on other 
orders, and defendant thereupon gave 
S a mortgage on the land to secure 
past and future advances by him. 
After the mortgage was recorded, F 
filed a notice of lien for materials, 
and, later S paid the two orders there- 
tofore presented. It was held that 
these orders, being assignments of 
the fund pro tanto at the time they 
were presented, should be deducted 
from the fund as of that time, and 
therefore the whole amount paid by S 
in excess of the fund was advanced 
by him before notice of F’s lien, and 
to that extent the mortgage was su- 
perior. Hirshfield v. Ludwig, 69 Hun 
554, 24 NYS 634. 

68. Oglethorpe Sav., 
Morgan, 149 Ga. 787, 
Kentucky Lumber, etc., Co. v. Ken- 
tucky Title Sav. Bank, etc., Co., 184 
Ky. 244, 211 SW 765, 5 ALR 391; Voss 
v. Home Loan, etc., Assoc., 
231, 180 SW 368; Louisville First 
Nat. Bank v. Chowning Electric Co., 
142 Ky. 624, 184 SW 1156. And see 
cases infra this note. 

[a] Actual or constructive notice. 
—(1) In some jurisdictions a mort- 
gagee is held to be charged with no- 
tice of a right to a lien’ where he 
takes his mortgage while the con- 
struction or repair of the building is 
in progress (Redman v. Murray_W. 
Sales Co., 266 Fed. 272 [under Michi- 
gan statute]; People’s Bank v. Ar- 
buckle, 82 Fla. 479, 90 S 458; Ramsey 
v. Hawkins, 78 Fla. 189, 82.S 823), 
(2) or with knowledge that the mort- 


ete.; »Co. ov. 
102 SE 528; 


gagor was erecting a building on the} 
land, and that claimant had furnished | 
materials therefor (Bond Lumber Co. | 
45 Fla. 188, 34 S 254). 


v. Masland, 
(3) In other jurisdictions, actual 
knowledge or notice on the part of 
the mortgagee that claimants had 
furnished materials or 
labor for which they had not been 
paid, and for which they were en- 
titled to assert statutory liens, is 
essential to subordinate the mortgage 
to the liens. Kentucky Lumber, etc., 


167 Ky.}| 


performed | 
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tory period.®? 
A me- 


Co. v. Kentucky Title Sav. Bank, etc., 
Co., 184 Ky. 244, 211 SW 765, 5 ALR 
891; Voss v. Home Loan, etc., Assoc., 
167 Ky. 231, 180 SW 368; Trust Co. 
of America v. Casey, 131 Ky. 771, 115 
SW 780; Scheas v. Boston, 125 Ky. 
535, 101 SW 942, 31 KyL 157. Com- 
pare In re Wagner, 110 Fed. 931 (the 
knowledge of an agent who acted for 
the mortgagee in taking the mort- 
gage that buildings were _ being 
erected thereon is sufficient to give 
the mechanics’ liens priority under 
the Kentucky statute). (4) A mort- 
gagor’s covenant not to create any 
mechanics’ liens, etc., whereby the 
lien of the mortgage might be im- 
paired until notes secured should be 
paid does not constitute constructive 
notice to mortgagees of mechanics’ 
liens. Williamson v. Hotel Melrose, 
110 S.C. 1, 96 SE 407 

69. Mahoney v. McWalters, 3 App. 
Div. 248, 88 NYS 256. 

70. Ala.—Jackson v. Farley, 212 
Ala. 594, 103 S 882. 

Iowa.—Denniston, €tC.,, Co. v. 
Howell, 179 NW» 179; Iowa Mortg. 
Co. v. Shanquest, 70 Iowa 124, 29 
NW 820. 

La.—Rose v. Eunice Electric Thea- 
treniCoiy, Ltd, 154 0 Lagish,, 9M Sis8.22 
{foll McNaspy v. Eunice Electric 
Theatre Co., Ltd., 154° La. 96, 97. S 
327]; Gleissner v. Hughes, 153 La. 
133, 95 S 529. Contra Marmillon vy. 
Archinard, 24 La. Ann. 610. 

Mo.—Reilly v. Hudson, 62 Mo. 383. 

Okl.—El1 Reno First Nat. Bank Vv. 


Davidson-Case Lumber Co., 52 OkI. 
695, 153 P 836. 
Man.—Robock vy. Peters, 13 Man. 


124, Contra Kievell v. Murray, 2 
Man. 209. 

71. Iowa.—Denniston, etc., Co. v. 
Howell, 179 NW 179. 

La.—Rose v. Eunice Electric 
Theatre Co., Ltd., 154 La. 81, 97 S 
322; Gleissner v. Hughes, 153 La. 


133, 95 S 529; Allen-Wadley Lumber 
er v. Huddleston, 123 La. 522, 49 S 
Oh.—Woodman _y. Richardson, 1 
Oh, Cir, 'CEo191, LiOhy Cire Dec, (104. 
Okl.—Jefferson Trust Co. v. J. S. 


Mayfield Lumber Co., 61 Okl. 309, 
161 P 786. 
Tex.—Schultze v. Alamo Ice, etce., 


Co., 2, Tex. Civ. A. 236, 21 SW 160. 

72. Lovell-Scholfield Lumber Co. 
v. Carter, 198 Iowa 238, 199 NW 405. 

73. Brown v. Staples, 138 La. 602, 
70 S 529. 

74. Whitney- Central Trust, ete., 
Bank v. General Fire Pxtinguisher 
COvn240) ahed. 630 ilost OCA £429 
(Louisiana. statute). 

[a] Actual knowledge of the con- 
tract on the part of the mortgagee 
does not take the place of registry 
of the contract as required by the 
statute. American Brewing Co. vy. 
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another claimant, by failing to claim priority in 
his answer,’® or to serve a copy of his answer on 
the mortgagee,” as required by statute. 
in some jurisdictions, a mechanic’s len claimant 
does not forfeit priority over a mortgage by fail- 
ing to make the mortgagee a party in a suit to 
enforce the lien,8° and the hen may be asserted 
as against a mortgagee after the expiration of the 
time allowed by statute for, foreclosing the lien 
against the owner,®! nevertheless the result of not 
making the mortgagee a party may be a loss of 
priority by reason of a failure to commence pro- 
ceedings as against the mortgagee within the statu- 
It has been held that a enor who 
is entitled to priority as to the improvement but 
not as to the land** loses such prioritv by proceed- 
ing against both the land and the improvement.*# 

[§ 386] (b) By Mortgagee—aa. In General. A 
mortgagee may, by reason of his having induced 
the furnishing of labor or material, be precluded 
from asserting the priority of the mortgage over a 
mechanic’s lien;*° but of course the facts in par- 


While, 


Artigués, 147 La. 155, 84 S 571. 

75. Shaeffer v. Weed, Sete ole. 

Enforcement of lien see infra 
§ 501 et seq. 

76. Lunt v. Stephens, 75 Ill. 507; 
W. G. Wood Co. v. Nysewander, 187 


Ill. A. 354; Drewery v. Columbia 
Amusement Co., 87 S. C. 445, 69 SE 
879, 1094. 


Time to commence proceedings see 
infra §§ 523-538. 


77. Bastien v. Barras, 10 N. D. 
29, 84 NW 559; Kendall v. McFar- 
land, 4 Or, 292. 

78. Dearstine v. Carpenter, 106 
Misc. 102, 173 NYS 875. 

79. Dearstine v. Carpenter, supra. 

80. Jackson v. Farley, 212 Ala. 
594, 102 S 882. 


Mortgagee as party see infra § 554. 

81. Thomas v. Hoge, 58 Kan. 166, 
48 P 844, 

82. Morrison County Lumber Co. 
v. Duclos, 188 Minn. 20, 163 NW 734; 
Riverside Lumber Co. v. Shafer, 251 
Mo. 539, 158 SW 340; Davis v. Bartz, 
65 Wash. 395, 118 P 334. And see 
Langdon v. Kleeman, 278 Mo. 236, 211 
SW 877 (recognizing the rule but not 
applying it where the assignee of a 
note secured by a deed of trust was 
not made a party, the lien claimant 
having no knowledge, or means of 
knowing, of the assignment). 

83. See infra § 396. : 

84 State v. Drew, 43 Mo. A. 362. 

85. Southern Bldg., etc., Assoc. v. 
Bean, (Tex. Civ A.) 49 SW 910; 
Milwaukee Structural Steel Co. v. 
Borun, 164 Wis. 502, 159 NW 811, 
162 NW 424. And see cases infra 
this note. 

[a] Thus (1) a prior mortgagee 
is estopped to assert priority where 
he represented to claimant that his 
interest would be subject to the 
rights of persons furnishing labor 
and material and such representa- 
tion was the inducing cause of the 
extension of credit to the owner by 


claimant. Milwaukee Structural 
Steel Co. v. Borun, 164 Wis. 502, 
159 NW 811, 162 NW 424. (2) A 


mortgagee who encourages the ‘im- 
provement of the mortgaged prup- 
erty by an agreement to subordinate 
his lien to the cost thereof is, as vw 
persons furnishing labor and mate- 
rial for use thereon upon the faith 
of his promise, a promoter of such 
improvement, and their liens for la- 
bor and material are entitled to 
priority over his mortgage. Cum- 
mings v. Emslie, 49 Nebr. 485,.68 NW 
621. (8) Where the mortgagee, in- 
stead of merely resting on the prior- 
ity of his security, agrees with the 
contractor that his mortgage is to 
be a second lien, and knowingly per- 
mits a materiaiman to act on the 
strength of his agreement that the 
contractor is to have the first lien, 
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ticular cases may not be such as to estop or pre- 
clude the mortgagee from asserting priority.*® 
has been held that the mere fact that the mortgagee 
knew of the work,’? and consented** or failed to 
object®® thereto, does not deprive him of priority. 
However, it has also been held in other cases that 
a mortgagee, who takes a mortgage with notice 
that a materialman has commenced to furnish lum- 
ber for the erection of a dwelling on the premises, 
is not in a position to claim that the lien of 
the mortgage is superior to that of the material- 
Also, under a few statutes a mechanic’s 
lien has priority over a mortgage where, before 
the work has begun or materials are furnished, a 
written notice of the contract is given the mort- 


man.?° 


gagee and, after the receipt of 


consents’! or fails to object within a_ specified 
It has been both affirmed®* and denied 
that a mechanic’s lien has priority over a mortgage 
where the mortgagee, after acquiring knowledge of 


time.°? 


it certainly cannot lie in the mouth 
of the mortgagee thereafter to claim 
a lien superior to that of the mate- 


rialman. Elder Mercantile Co. v. Ot- 
tawa Inv. Co., 100 Kan. 597, 165 P 
279. (4) Where a building and loan 


association has induced a material-: 


man to furnish material to a pros- 
pective borrower, accepting orders 
drawn on its agent by the borrower 
in favor of the materialman, which 
orders it afterward refuses to pay, 
it cannot assert a lien prior to the 
mechanic’s lien of the materialman 
for sums advanced by it to complete 
the building. Southern Bldg., etc., 
Assoc. v. Bean, (Tex. Civ. A.) 49 
SW 910. .(5) The mechaniec’s lien is 
Superior to a mortgage in respect of 
additional improvements made under 
a contract to, which the mortgagee 
became a party to protect its inter- 
ests which were imperiled by a claim 
of a former owner that the build- 
ing was not in compliance with a 


building restriction. Compton  v. 
Conrad, 203 Mo. A. 211, 209 SW 
288. (6) Where one to whom land 


was conveyed as security before pay- 
ing out the full amount of the loan 
had notice that a materialman had 
furnished, was furnishing, and would 
furnish material and labor in the im- 
provement of the property and rati- 
fied the contract with him, even go- 
ing so far as to guarantee payment 
for fixtures installed by him, the ma- 
terialman was entitled to a lien su- 
perior to the security deed. Elmore 
v. Southern Bank, etc., Co., 28 Ga. A. 
12, 110 SE 334. 

Agreements for postponement of 
lien generally see supra § 381. 

Contracts with mortgagee for im- 
provement generally see infra § 104. 

86. Allis-Chalmers Co. v. Central 
Trust Co., 190 Fed. 700, 111 CCA 428, 
39 LRANS 84; Patrick Land Co. v. 
Leavenworth, 42 Nebr. 715, 60 NW 
954; Huttig Bros. Mfg. Co. v. Denny 
Hotel: Co.,'6 Wash. 122,632 P 1073, 
6 Wash. 624, 34 P 1774. 

{a] For example (1) a loan se- 
cured on land, made on the contract 
of the owner to erect certain im- 
provements, but without a contract 
that the money obtained should be 
used in payment of the same, is su- 
perior to a lien for work and mate- 
rial furnished after the recording of 
the mortgage, although the mechanie 
was induced, by representations of 
the owner, to rely for payment out 
of the loan, the mortgagee not hay- 
ing led the mechanic to rely on his 
seeing to the application of the 
money. Patrick Land Co. v. Leaven- 
worth, 42 Nebr. 715, 60 NW 954. (2) 
“The fact that the bonds were issued 
for the purpose of raising funds to 
improve the mortgaged property does 
not create an equitable estoppel 
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It 


when and only 


such notice, he 


against the mortgagee and _ bond- 
holders to prevent them from claim- 
ing that their mortgage gives a prior 
lien.” Allis-Chalmers Co. v. Central 
Trust Co., 190 Fed. 700, 705, 111 CCA 
428, 39 LRANS 84. (3) A mort- 
gagee is not estopped to assert the 
priority of his mortgage over the 
mechanic’s lien claims by reason of 
the fact that he sought to protect 
himself against such liens by re- 
serving the right to pay the same 
from the amount of the mortgage 
loan. Huttig Bros. Mfg. Co. v. Denny 
Hotel Co., 6 Wash. 122, 624, 32 P 
1073, 34 P 774. 


87. Allis-Chalmers Co. v. Central 
Trusts Cosel 90)ehed:) 100, . 4a CEA 
428, 39 LRANS 84; Central Trust 


Co. v. Bodwell Water Power Co., 
181 Fed. 735; Basham v. Goodholm, 
etce., Inv. Co., 52 Okl. 536, 152 P 416; 
Pride v. Viles, 3 Sneed (Tenn.) 125. 

88. Rounds v. Basham, 116 Me. 
199, 100 A 936; Security Mortg., etc., 
Conv, Caruthers (tex iCivaeA.)uros 
SW _ 847. 

Kat Pride v. Viles, 3 Sneed (Tenn.) 

5. 

90; H. FE. Cady Lumber Co; ~v. 
Miles, 96 Nebr. 107, 147 NW 210, 
AnnCasl1916B 632. 

91. Kingsport Brick Corp. v. Bost- 
wick, 145 Tenn. 19, 285 SW 70; Elec- 
tric) Light, ete}; Co: Vv. Bristol .Gas, 
ete., Co., 99 Tenn. 371, 42 SW 19. 

92. Blectric’ hight, ‘ete:, Co. '°v. 
Bristol Gas, etc., Co., supra. 
miaed Seely v. Neill, 37 Colo. 198, 86 

3 


Statutory notice of nonresponsi- 
bility generally see supra § 135. 
94. Williams v. Santa Clara Min. 


Assoc., 66 Cal. 193, 5 P 85; Capital 
Lumbering Co. v. Ryan, 34 Or. 73, 
54 P 1093. 

95. P. T. McDermott, Inc. v. Law- 


yers’ Mortg. Co., 282 N. Y¥. 336, 133 
NE 909 [rev 190 App. Div. 955, 179 
NYS 946 (aff 105 Misc. 463, 173 NYS 
597)]; Dearstine v. Carpenter, 106 
Mise. 102, 173 NYS 875, 

[a] The object of a statute re- 
quiring contracts for building loans 
to be in writing, acknowledged, and 
filed, is to acquaint prospective con- 
tractors with the fact that they fur- 
nish labor and materials subject to 
claims prior to theirs, so far as ad- 
vances thereunder are prior to their 
liens, when filed, and to inform such 
contractors of the amounts to be 
advanced and the times of such ad- 
vances. P..T. McDermott, Ine. v. 
Lawyers’ Mortg. Co., 282 N. Y. 336, 
123 NE 909 [rev 190 App. Div. 955, 
179 NYS 946 (aff 105 Misc. 463, 173 
NYS °597) 1]. 

96. sce Ni Yieiitensiamepoo. 

97, 1h. TeMeDermott,ine vy. Maw- 
yers, Mortg:Col 28 2uNa bye 1886 utes 
NE 909 [rev i190 App. Div. 955, 179 


[§§ 386-388 


the improvement, fails to post a statutory notice 
that he will not be liable. 

[§ 387] bb. Failure or Delay in Filing or Record- 
ing—(aa) Building Loan Contract. 
statutes a mortgage securing a contract for'a build- 
ing loan is subordinate and inferior to a me- 
chanie’s lien subsequently filed where the contract 
for the building loan,” or any modification thereof,°® 
is not filed within a specified time. 
is applicable, even though the lienor has knowledge 
of the agreement;®” but of course it is applicable 


Under a few 


Such a statute 


when there is a contract for a 


building loan,®® or a modification thereof,®® within 
the meaning of the statute. 

[§ 388] (bb) Mortgage. In some jurisdictions the 
priority of a mortgage executed before a me- 
chanic’s lien attached is not lost by reason of 
the mortgage not being recorded prior to such 
time;! but in a majority of jurisdictions it is 
held that in order for a mortgage to have priority 


a hae (aff 105 Misc. 463, 173 NYS 
597) ]. 

98. See cases’ infra this note. 

[a] Contract within statute.—An 
agreement whereby a _ construction 
company agrees to erect buildings as 
described therein on certain prem- 
ises, and a mortgage company agrees 
to make building loans, and which 
describes the buildings and times and 
amounts of advances, has all the es- 
sentials of a complete contract for 
a building loan, within the meaning 
of the statute, and it is not divested 
of its true character by the incor- 
poration therein of other terms and 
conditions not necessarily a part of 
the building loan agreement, and 
terms and conditions as to the title 
on which the loan is to be made. 
P. T. McDermott, Inc. v. Lawyers’ 
Mortg.: Co., 232 N. Y. 336, 133) NH 
909 [rev 190 App. Div. 955, 179 NYS 


ae Ne 105 Misc. 463, 173 NYS 
[b]} Agreements and transactions 


not within statute—(1) An agree- 
ment between parties that one will 
advance money on the notes of the 
other, secured by a mortgage, to en- 
able him to build a house on certain 
lots, is not a building loan agree- 
ment, within the meaning of the stat- 


ute. Weaver Hardware Co. v. Solo- 
movitz, 98 Misc. 413, 163 NYS 121. 
(2) A transaction wherein a codp- 


erative loan association advances a 
certain amount of money on a half 
completed house, taking a bond and 
mortgage, without any agreement as 
to how the money shall be used, is 
not a contract for a building loan, 
within the _ statute. Sullivan v. 
Young, 95 Misc. 658, 159 NYS 791. 

99. Pennsylvania Steel Co. v. Title 
Guarantee, etc, Coie 193s Nes Yes, 
85 NE 820 [rev 120 App. Div. 879 
mem, 105 NYS 11385 mem (aff 50 
Misc. 51, 100 NYS 299)] (deeming 
the oral agreement in question not 
to be, in any proper sense, a modifi- 
cation of the written agreement 
which was filed as required by law). 

iL, SRoot ev. Bryant, 50 Cal. 487 
Rose v. Munie, 4 Cal. 173; Fletcher v. 
Kelly, 88 Iowa 475, 55 NW 474, 21 


LRA 347 (chattel mortgage of build- 


ing); Mathwig v. Mann, 96 Wis. 213, 
71 NW 105, 65 AmSR 47; Cook v. 
Belshaw, 23 Ont. 545. And see Maine 
v. Waterloo Sav. Bank, 198 Iowa 16, 
199 NW 414 (recognizing the rule 
and stating that it would apply if 
there was nothing more in the case 
than the mere fact that a deed, 
which was in fact a mortgage, was 
unrecorded and claimant had no no- 
tice thereof, but holding it inap- 
plicable to the facts of the case, the 
deed having been withheld from rec- 
ord for the fraudulent purpose of 
giving the grantor a false credit). 


EE er ees 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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over a mechanic’s lien it must be recorded before 
the mechanic’s lien accrues,” and the mere fact that 
it was executed before that time will not give it 
priority if it is not recorded until afterward,’ unless, 
according to some,* but not all,° authorities, claim- 
ant had actual notice of the mortgage. Where a 
mortgage is not recorded within the time prescribed 
by statute, it is postponed to mechanics’ liens which 
accrued after its execution but before it was re- 
corded,® although such liens were not perfected until 
after the mortgage was recorded.’ 

[§. 389] cc. Release, Extinguishment, Renewal, or 
Substitution of Security.. The priority of a mort- 
gage is not lost by a renewal thereof,? or by the 
substitution of a new mortgage therefor,’ where 
the debt secured is the same and the property is 
never released from the len. Some,!® but not 
other,t courts hold that the rule applies where 
the new mortgage is for a larger amount which 
includes the original debt. Sometimes priority is 
held to be lost on the theory that the transaction 
in question was a payment and discharge of. the 
indebtedness of one person and the creation of a 
new lien for an indebtedness of another person.‘ 
Also, the fact that the money which a mortgage 
was given to secure was used in the payment of 
a previous mortgage is held to be immaterial on 
the question of priority.‘ However, it has also 
been held that, where it is necessary to do jus- 
tice to a subsequent mortgagee who furnished funds 
with which a prior mortgage was discharged, such 
discharge will, as against holders of mechanics’ 
liens who furnished material while “the first mort- 
gage was in effect, be treated as an assignment.'* 
A mortgage loses its precedence over a mechanic’s 
lien where it is surrendered for cancellation with- 
out limitation or reservation,’® even though the pur- 
pose of the surrender is to allow another mortgage 
to attach upon the land as a first lien,1® and sub- 
sequent to the cancellation the former mortgagee 
took an antedated deéd as security,’ it not being 
possible for a subsequent act of the parties to 


2. Ark.—O’Neill v. Lyric Amuse-| P 1137. 


Ment scone, bho. Ark. =454,, 1.78 1) SW: 5. 

406. 506, 59 NE 73; 
Colo.—Small v. Foley, 8 Colo, <A. 

436% \47, Bo 64. 6 Jenckes v. 
Til.—Thielman y. Carr, 75 Ill. 385. 
Md.—Brooks v. Lester, 36 Md. 65] Pa. 621, 

(mortgage for future advances). mortgage). 


Minn.—Rudd Lumber Co. vy. An- Ve 
derson, 161 Minn. 3538, 201 NW 548; 
Ortonville v. Geer, 98 Minn. 501, 
101 NW 968, 106 AmSR 445. 

Mo.—Riverside Lumber Co. v 
Schafer, 251 Mo. 539, 158 SW 340. 

N. J.—Morris County Bank sv. 8. 
Rockaway Mfg. Co. 14 N. J. Ea. 
189, 

N. Y.—Stuyvesant v. Browning, 33 9. 
N. Y. Super. 203; Schwartz v. Rap- 


Jenckes_v, 
624, 44 NE 632. 
Evans, 


paport, 115 Misc. 227, 187 NYS SOnAuE. Co., 
611. 927. 
Wash.—Bell v. Groves, 20 Wash, 10. Nunemaker 


602, 56 P 401. Iowa 962, 196 

[a] Under earlier statutes the rule ee 
was otherwise in Minnesota. Mil- 
ler. v. Stoddard, 54 Minn. 486, 56 
NW 131, 50 Minn. 272, 52 NW_ 895, 
16 LRA 288; Noerenberg v. John- 
son, 51 Minn. 75, 52 NW 1069; Oliver 
v. Davy, 34 Minn: 292, 25 NW 629. 14. 

3. Small v. Foley, 8 Colo. A. 435, 
47 P 64; Thielman v. Carr, 175 ioue 15. 
385; Ortonville v. Geer, 93 Minn. 501, 
101 NW 968, 106 AmSR 445. 16. 

4 Union Terminal Co. v. Turner] Larkin, supra. 
Constr. Co.,. 247 Fed...727, 159 CCA Lis 
585; Rudd ‘Lumber Co. y. Anderson, Larkin, supra. 
161 Minn. 353, 201 NW 548; Brad- 18. 
ford v. Anderson, 60 Nebr. 368, 83 | Larkin, supra. 
NW 173; Livesey v. Brown, 35 Nebr, 19. 
111, 52 NW 8388; Jahn v. Mortgage| 393, 86 NE 779. 
Trust, etc., Bank, 97 Wash. 504, 166 20. 


311, 49 NE 433. 
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Dixon v. Hyndman, 177 Mass. 
Schwartz v. Rappa- 
port, 115 Misc. 227, 187 NYS 611. 

Jenckes, 
624, 44 NE 632; Allen v. Oxnard, 152 
25 A 568 (purchase-money 


Jenckes, 
See also Mitchel v. 
2 Browne (Pa.) 329 (where 
the mechanic’s lien was given prior- 
ity as to the building, the liability 
of the land not being considered). 

Title Guarantee, 
yerenn, 35 Or. 62, 56 P 271, 76 AmSR 


Payne v. Wilson, 74 N. Y. 348 
fatt. 12, Hun 302)]; 
71 Mise. 2, 


v. seushavy, 
NW 100 22. 
Easton v. Rete 


12. Chicago Lumber Co. 
derson, 51 Nebr. 159, 70 NW 919. 

13. Batchelder v. "Hutchinson, 161 
Mass. 462, 37 NE 452. 
Rossiter v. Sanaghiaro, 78 N. 
H. 484, 102 A 759. 
Improved Bldg., etc., Assoc. v. 
Larkin, 88 N. J. Eq. 52, 101 A 1048. 
Improved Bldg., ete., Assoc. v. 


Improved Bldg., etc 
Improved Bldg., etc., Assoc. v. 
Davidson yv.. Stewart, 200 Mass. 27. 
Ward v. Hague, 25 N. J. Eq. 
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revive the mortgage lien so as to give it precedence.** 

Release of part of land from mortgage. Although 
a mechanic’s lien is subject to a prior mortgage 
on the land, upon the release of a part of the 
land from the mortgage, the lien is left in full force 
on such part.1® The holder of a mechanic’s len 
claim upon premises covered by a mortgage is not 
entitled to the benefit of a release, ‘made after 
the commencement of the building, of other land 
embraced in the mortgage, unless the mortgagee 
knew of the claim when he executed the release, 
and acted in bad faith,?° and the mere fact that 
when the release was made the mortgagee knew 
that the building was in progress is not sufficient.?* 

Purchase of property by mortgagee. Where the 
holder of a mortgage which is prior to a mechanic’s 
len becomes the purchaser of the property at a tax 
sale and takes tax title, such purchase extinguishes 
the mortgage debt,?? and the mechanic’s lien remains 
the only len upon the property in the hands of the 
purchaser.”* 

[§ 390] (6) Extent of Priority—(a), Claims Cov- 
ered—aa. Work Done or Materials Furnished. The 
priority of a mechanic’s lien over a mortgage given 
after its accrual extends to the entire claim, inelud- 
ing the amount due for what was done or furnished 
after as well as before the mortgage was executed 
or recorded,** at least where the work done after 
the execution of the mortgage was with the knowl- 
edge and acquiescence of the mortgagee,?° or where 
the work was done or materials were furnished 
under a continuing contract,?> although not where 
the work was done by the day without a continuing 
contract.2*_ However, some courts hold that a hen 
for materials has priority over a mortgage only 
to the extent of the materials placed on the ground: 
before money was advanced under the mortgage.?* 
Where by the terms of a contract for the sale 
of land the purchaser is to make certain improve- 
ments before receiving title, mechanics’ liens: grow- 
ing out of such improvements take priority over 4 
purchase-money mortgage given pursuant to the con- 
397; MclIlvain v. Mutual Assur. Co. 
93 Pa. 30. And see Gately v. Gately, 
103 Misc. 16, 169 NYS 280 (where 
part of the property covered by the 
mortgage, but not that part covered 
by the mechanic’s lien, is released, 
the mortgage lien is effective on the 
remainder of the property, the me- 
chanic’s lien not being filed at the 
time of the release, the mortgagee 
having no actual notice thereof, and 
a mechanic’s lienor not being a pur- 
chaser for value, within Real Prop- 
erty L. § 291, providing that un- 
recorded conveyances, are void as 
against subsequent purchasers. in 
good faith and construed to include a 
release of a mortgage in the term 
“conveyance’’). 

130 NYS 21. Ward v. Hague, 25 N. J. Ea. 


397; McIlvain v. Mutual Assur. Co., 93 
197] Pa. 30 : 


145 Ind. 


145 Ind. 


ete Pp COsnnY. 
Fish v. Anstey 


‘See Mortgages [27 Cyc 1379, 


170 . Mass. | 1383]. 
23. Devereaux v. Taft, 20 S. C. 
v. An-| 555. 


24. Ferguson Lumber Co. 
Scriber, 162 Ark. 349, 258 SW 353: 
Pacific} Mut; dus, Ins.sCosiv. Fisher, 
106 Cal. 224, 39 P “158; Fuquay v. 
Stickney, 41 Cal. 583; Milner v. Nor- 
ris, 13 Minn. 455; Electric Light, 
etc., Co. v. Bristol isnot etc., Co., 99 
Tenn. 371, 42 SW 

25. Soule v. bee 14 Cal. 247; 
, Assoc. v.| Cheshire Provident Inst. y. Stone, 52 
N. H. 365. 

26. People’s Bank vy, Arbuckle, 82 
Fla. 479, 90 S 458 
Batchelder v. Hutchinson, 161 
Mass, 462, 37 NE 452. 

28. Robock y. Peters, 13 Man, 124, 
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tract of sale,2® but only to the extent of the labor | 


and materials necessary to the improvement as desig- 
nated in the contract of sale.*° , 

[§ 391] bb. Purchase-Money Mortgage. ‘The pri- 
ority of a purchase-money mortgage over a me- 
chanic’s lien®! extends to the entire balance of the 
purchase price remaining unpaid,** even though part 
of the land has been released from the mortgage ;** 
but where the mortgage was given to a third per- 
son after the mechanic’s lien arose, its priority is 
limited ‘to the extent that it secures purchase 
money.°** < 

[§ 392] cc. Advances by Mortgagee—(aa) In Gen- 
eral. As between the original mortgagee and a 
mechanie’s lien claimant,®® the priority of a mort- 
gage, other than a purchase-money mortgage,** over 
a mechanic’s lien does not necessarily extend to 
the face value of the mortgage,®* but is lmited 
to the amount of money actually advanced by the 
mortgagee under the mortgage** and, where the 
mortgage comes within a statute relating to im- 
provement or construction mortgages,*® although 
otherwise not,#® priority of the mortgage is fur- 


29. See supra § 377. 
30. Hillhouse v. Pratt, 74 Conn. 
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absence of actual notice of the com- 
mencement of repairs or alterations, 


soy ees ane 
4 SENS ’ 
ah | 
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ther limited to the advances which have been 
actually applied in the erection of the building or 
the making of the improvement. The mortgage 
will not be allowed priority in respect of fictitious 
claims of the mortgagee.#t On the other hand, a 
mortgage, otherwise inferior to a mechanic’s lien, 
will be allowed priority to the extent of the ad- 
vances which the mortgagee was induced to make 
by the fraud of the mechanie’s lien. claimant.*? 

[§ 393] (bb) Before or After Accrual, Registra- 
tion, or Notice of Mechanic’s Lien. In a majority 
of jurisdictions, a mortgage given to secure future 
advances has priority over mechanics’ liens subse-, 
quently arising to the extent of the full amount 
advanced, including what is advanced after, as well 
as before, the accrual of the mechanics’ liens,** at 
least where the mortgage was recorded prior to 
the performance of services or the furnishing of 
the materials,** and the making of the advances was 
obligatory upon the mortgagee under the terms of 
his contract with the mortgagor;*® but as to mere 
voluntary advances made after the mechanics’ liens 
accrued and with notice thereof the mortgagee is 


It now appears as section 14, Comp. 
Stat. p. 3302. By its provisions me- 


113, 49 A 905. 

31. See supra § 377. 

32. “Marker v. Davis, (Iowa) 204 
NW 287. 

33. Marker v. Davis, supra. 

Effect of release of part of land 
generally see supra § 389. 


34. New Jersey Bldg., etc., Co. v. 
Bachelor, 54 N. J. Eq. 600, 35 A 
745. 


Mortgage for purchase price and 
advanees see infra § 393 note 43 [c]. 

35. Culmer Paint, etc., Co. v. Glea- 
son, 42 Utah 344, 130 P 66 (holding 
the person in question to be the ori- 
ginal mortgagee and not a pur- 
chaser of the mortgage). 

36. Extent of priority of purchase- 
‘money mortgage see supra § 391. 
. 87. Culmer Paint, etc., Co. v. Glea- 
son, 42 Utah 344, 130 P 66. \ 
-@8. Franklin Soc. v. Thornton, 85 
N.J., Eq. 525, 96 A 921 [aff 85 N. 
Ge Hd solo eA Ole); Culmer, Paint, 
éte., Co. v. Gleason, 42 Utah 344, 130 
BAGG: 
539.) In’ re’ Matthews, 109 
‘Cunder Arkansas’ statute); 
4Soé6.'v. "Thornton,"85 N. J. Eq. 525, 
996 A“CO21 Laff’ 86 Nv J! Hq. 37, 95 A 


Larpy.G! ' i 
oS §tatutes conferring priority on 
‘mortgages for building purposes see 
Supra § 376. 

6° .40.: In re Williams, 252 Fed. 924 
“decided under Ohio statutes); Frank- 
in Soe. v. Thornton, 85 N. J. Ea. 
525, 96°A' 921 [aff 85 N. J. Eq. 37, 95 
A’ 374). f 

i ugiitCGulmer Paint, etc., Co. v. Glea- 
*gon}' 42 Utah 344, 130 P 66. 

‘ 42) HaneysWhite Co. v. Stafford, 
96 N: J.’ L. 283, 114 A 746 (where 
‘the’ contractor signed false receipts 
of payments in cash to enable the 
owner to obtain advances under the 
mortgage). ! 

43. D. C.—Anglo-American Sav., 
ete., ASsoc. v. Campbell, 13 App. 581, 
43 LRA 622; Richards v. Waldron, 
20 D.C. 585! 

Iowa.—Bartlett v. Bilger, 92 Iowa 

32,61 NW 233; Kiene v. Hodge, 
‘90 Iowa 212, 57 NW 717. | 
19 Kg Barnwell, 15 


Franklin 


‘9 Kan.—Martsolf v. 
Kan. 612. f 

Md.—Brooks vy. Lester, 36 Md. 65. 
‘Minn.—Hill v. Aldrieh, 48 Minn. 73, 
50 NW 1020. 

N. H.—Virgin v. Britton, 80 N. H. 
340, 117 A 14. ; 

N. J.—Platt v. Griffith, 27 N. J. 
Eq. 207; Barnett v. Griffith, 27 N, 
J. Eq. 201; Taylor v. La Bar, 25. N. J. 
Eq. 222. See also Reed v. Rochford, 
62 N. J. Eq. /186, 50 A 70 (in the 


Fed. 603: 


as distinguished from an erection or 
addition, a mortgage has priority as 
to all moneys advanced thereunder 
prior to the filing of the mechanic’s 
lien). 

Pa.—Moroney’s App., 24 Pa. 372. 

R: I.—Blackmar v. Sharp, 23. R.-I. 
412, 50 A 852. 

Va.—Wroten v. Armat, 31 Gratt. 
(72 Va.) 228; Iaege v. ‘Bossieux, 15 
Gratt. (56 Va.).88, 76 AmD 189. 

Wash.—Home Sav., etc., Assoc. v. 
Burton, 20 Wash. 688, 56 P 940. 

Wis.—Wisconsin Planing-Mill Co. 
v. Schuda, 72 Wis. 277, 39 NW 558. 

Ont.—Richards v. Chamberlain, 25 
Grant Ch. 402. 

[a] A mortgage to secure bonds 
to be issued subsequently is within 
the rule and entitled to the same 
priority. Central; Trust Co. v. Bart- 
lett, 57 N. J. Li 206, 30 A 583; Cen- 
tral Trust Co. v. Continental Iron 
Works, 51 N. J. Ha, 605, 28 A 595, 
40 AmSR 539. 

{b] The rule applies to advances 
of materials as well as of money. 
Brooks v. Lester, 36 Md. 65 [foll 
Richards v. Waldron, 20 D,. C. 585]. 

[c] Purchase-money mortgages.— 
(1) In New Jersey it was held that 
a mortgage given for the purchase 
money of land was entitled to prefer- 
ence over lien claims for work and 
materials done and furnished upon 
a building and improvements placed 
upon the mortgaged’ premises by the 
vendee between the execution of the 
contract of purchase and the convey- 
ance, not only as to the purchase 
money, but also for all advances 
made pursuant to the contract of 
purchase, for erecting the building, 
improving the land and paying munic- 
ipal assessments and taxes upon the 
premises. Macintosh v. Thurston, 25 
N. J. Hq. 242. (2) Subsequent to 
the rendition of’this decision the act 
of March 4)" 1879" (Po Le pe), “was 
enacted, providing that mechanics’ 
liens should have priority over ad- 
vance-moneéy mortgages given by 
purchasers to their vendors. This 
statute gave priority to the mechan- 
ic’s lien over the entire amount of 
such mortgage, save so muchas rep- 
resented the unpaid purchase money, 
even though a part of the money to 
be advanced for the building was 
paid in cash at the time of the exe- 
cution of the mortgage. Mutual L. 
InsveCo. Vv.’ Walling,’ b1°N> J. thg! 
99, 26 A 453.. (3) “The legislation 
in that shape proved unsatisfactory, 
and when the act was’ revised, in 


1898, the act of 1879 was modified:'! J. Eq: 207. 


chanics’ lien claims are made prior 
to ‘advance money mortgages’—‘to 
the extent only of the moneys re- 
maining to be advanced by the 
mortgagee under such agreement.’ 
The effect of this is to protect the 
mortgagee for his actual advances 
but to prevent the lien claimant from - 
being postponed to an amount larger 
than that actually advanced.” Frank- 
lin Soc... v.. Thornton, 85 N. J. Ea. 
525, 529, 96 A 921. (4) Extent of 
priority of purchase-money mort- 
gage generally see supra 391, 

Priority between mortgage secur- 
ing future advances and other liens 
and encumbrances generally see 
Mortgages [27 Cyc 1178]. 

44, Heal v. Evans Creek Coal, etc., 
Co., 71 Wash, 225, 128 P 211; Home 
Sav., etc., Assoc. v. Burton, 20 Wash. 
688, 56 P 940. See also Jacobus v. 
Mutual Ben. L. Ins. Co., 27 N. J. Eq. 
604 [rev 26 N. J. Eq. 389] (a mort- 
gage executed, acknowledged, and re- 
corded by the mortgagor, in pursu- 
ance of an agreement for a loan on 
such security, and afterward deliv- 
ered to the mortgagee when the loan 
is made, will have priority in equity 
over a mechanic’s lien for work and 
materials furnished in erecting a 
building on the mortgaged premises, 
after the recording and before the 
delivery of the mortgage, the mort- 
gagee having no knowledge of the 
commencement of the building when 
he parted with his money). 

Necessity of recording mortgage 
before accrual of lien generally see 
supra § 388. 

45. D. C.—Anglo-American Sav., 
etc., Assoc. v. Campbell, 13 App. 581, 
43 LRA 622. 

Mass.—Whelan v. Exchange Trust 
Co., 214 Mass. 121, 100 NE 1005. 

Minn.—Erickson vy. Ireland, 134 
Minn. 156, 158 NW 918, 919 [cit Cyc]. 

N. J:— Barnett, vi Griffiith,..27 N, J. 
Eq. 201; "Taylor v. La Bar."25 “N. Je 
Hq. 222. 

N. Y.—Lipman v. Jackson Archi- 
tectural Iron-Works, 128 N. Y. 58, 
27 NE 975 [aff 13 NYS 284]. 

a ee x v. Tuggle, 22 OhNPNS 


Pa.—Moroney’s App., 24 Pa. 372. 

R. I.—Blackmar vy. Sharp, 23 R. 
T. 412, 50. A 852. 

Tenn.—Kingsport Brick Corp. v. 
Bostwick, 145 Tenn. 19, 235 SW. 70. 
_[a] A verbal agreement is suffi- 
cient to entitle the mortgagee to 
priority as to advances made pursu- 
ant thereto, Platt v. Griffith, 27 N. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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§§ 393-396] 


postponed.*® Under some statutes the mortgagee 
is entitled to priority in respect of advances made 
by him under the mortgage prior to the registra- 
tion of a claim for lien or the giving of written 
notice to him of the lien,*7 but not in respect of 
advances made after the filing or registration of 
the hen**® or the giving of written notice.*® Actual 
notice is not sufficient to defeat the priority of 
the mortgage, under such statutes, where the notice 
is not in writing.®° Under other statutes, however, 
where a claim or statement of lien was not filed 
until after the mortgage was recorded, the priority 
of the mortgage as to advances made depends on 
whether they were made before or after the mort- 
gagee acquired actual notice that claimants had per- 
formed labor or furnished materials for which they 
had not been paid and for which they were en- 
titled to assert lens, the mortgage being entitled 
to priority as to advances made before the mort- 
gagee acquired actual notice,®! but not in respect 
of advances made thereafter.®? It seems that under 
some statutes a mortgagee is entitled to pro- 
tection as against mechanics’ lienholders only in 
respect of the principal sum actually advanced to 
the borrower at the time the works or improve- 
ments commenced.** Under still other statutes the 
mortgage is entitled to priority only in respect of 
advances made before the furnishing of the labor 
or materials for which the lien is claimed.** 

[§ 394] dd. Expenditures by Mortgagee. A mort- 
gagee whose mortgage is prior to a mechanic’s lien®® 
cannot claim priority for amounts paid by him 
for taxes®® or insurance®’ upon the property where 
there is no provision in the mortgage securing such 
payments by its lien, and it is held that a mort- 
gagee whose mortgage is inferior to mechanics’ 
liens®® cannot claim priority for taxes paid on the 
property, even though the mortgage provides that 
on default of the mortgagor in paying the taxes 
the mortgagee may pay the same and tack the 


46. Fuller v. McClure, 48 Cal. A. 58. 
185, 191: P 1027, 1030 [quot Cyc]; 59. 
Gray v. McClellan, 214 Mass. 92, 100 
NE 1093; Finlayson v. Crooks, 47 
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See supra § 369. 

Bissell v. Lewis, 56 Iowa 231, 
9 NW 177 (as to the amount so paid 
the mortgagee is not an encumbran- 
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amount paid to his mortgage,®°® but it is also held 


that) an equitable mortgage of a lease, requiring 


the tenant to pay taxes, although otherwise in- 
ferior to a mechanic’s lien, is entitled to priority 
as to taxes paid.£° A mortgagee who, on abandon- 
ment of the construction of the building by the 
owner, took possession and completed it accord- 
ing to the original plans, has a lien for his ex- 
penditures ‘superior to a-mechanic’s lien for ma- 
terial used by the owner,®! but the priority does 
not extend to the cost of improvements not con- 
templated in the original plan.®? 

[§ 395] ee. Attorney’s Fees. Under a statute pro- 
viding that an attorney’s fee shall be taxed as 
costs,°> but not providing that it shall be a pre- 
ferred claim, the fees of attorneys of various me- 
chanies’ lien claimants and mortgagees take such 


» preference, and such preference only, as is accorded 


by the judgment to the respective claims and mort- 
gages.°4 It has been held that, although a mort- 
gage given before a mechanic’s lien accrued stipu- 
lates for attorney’s fees in case of default in 
payment when due, the mechanic’s lien has priority 
over the mortgagee’s claim for such amounts.®® 

[§ 396] (b) Property Covered—aa. Land and 
Buildings or Improvements. The priority of a me- 
chanic’s lien over a mortgage or like encumbrance 


subsequently attaching®® extends to both the land - 


and the building or improvement.®? Likewise in 
the absence of an applicable statute providing other- 
wise an encumbrance upon the land, existing before 
a building is commenced, attaches to the building 
as it progresses,°* and is entitled to priority, as 
to the building as well as the land, over mechanics’ 
hens arising out of the construction of the build- 
ing;°° but, under the statutes of many jurisdic- 
tions, where a building or improvement’ is ereeted 
upon encumbered land, a mechanie¢’s lien upon the 
building or improvement as distinct from the land’ 
is allowed priority over the previous encumbrance,?° 
structed superior to the mortgage 
lien, but such priority operates only. 


upon the improvements, the mort-’ 
gage holder still retaining his prior- 


Minn. 78, 49 NW 398, 645. 

47. Smith & Sons, Ltd. v. May, 
54 Ont. L. 21, 24 OntWN 233; War- 
wick v. Sheppard, 39 Ont. Li. 99, 35 
DomLR 98. - 

[a] “An' “advance,” (1) within the 
meaning’of the rule, may include that 
part of the mortgage money which 
is paid back to the mortgagee in re- 
duction of another mortgage held by 
him on other property of the same 
mortgagor. Smith & Sons, Ltd. v. 
May, ‘54 Ont. L. 21, 24 OntWN 233. 
(2): “Advance” defined generally see 
Advance 2 C. J. p 31. 

48; Sullivan v. Young, 95 Misc. 
658, 159 NYS °791; Cook v. Koldoft- 
sky, 35-Ont: L. 555, 9 OntWN 433, 
28 DomLR 346. 

49. Robock v. Peters, 13 Man. 124, 
20, CanLTOccNotes 262, 421; Cook v. 
Koldoffsky, 35 Ont. L. 555, 9 OntWN 
433, 23 DomLR 346. 

50. Cook vy. Koldoffsky, supra. 

51. Kentucky Lumber, etc., Co. v. 
Kentucky Title Sav. Bank, etc., Co., 


184 Ky. 244, 211 SW 765, 5 ALR 
392. 
52. Kentucky Lumber, etc., Co. v. 


Kentucky Title Sav. Bank, etc.,*Co., 
supra. : 

53. National Mortg. Co. v. Rolston, 
59 Can. S. C. 219, 49 DomLR 567 
{dism app 23 B. C. 384, 32 DomLR 
81, [1917] 1 WestWkly 494]. 

54. W. A. Allen Co. v. Emerton, 
108 Me. 221, 79 A 905. 


55. See supra § 369. 
56. Devereaux v. Taft, 20 S. C. 
555. 


57. Devereaux’ v. Taft, supra. 


cer in good faith without Pee eae 


60. Leavitt v. Waldemar Co., 
Misc. 285, 151 NYS 832. 
61. Logan-Moore Lumber Co. Vv. 


Bowersock, 100 Kan. 328, 164 P 156. 

62. Logan-Moore Lumber Co. Vv. 
Bowersock, supra. 

63. See infra XII, R. 

64. McGuyre v. Duncan, 100 OKI. 
Zit, wand, 19s 

65. Garrett v. Adams, (Tenn. Ch, 
A.) 39 SW 730. 

66. See supra § 369. 

67. Ward v. Yarnelle, 173 Ind. 535, 
SA RINGES as : 

Property affected by mechanic’s 
lien generally see supra §§ 337- 


349. 
See Mortgages [27 Cyc 1145]. 

69. Ark.—Monticello Bank Vv. 
Sweet, 64 Ark. 502, 43 SW 500. 

Ky.—Kentucky Lumber, etc., Co. v. 
Kentucky Title Sav. Bank, etc., Co., 
184 Ky. 244, 211 SW 765, 5 ALR 391; 
Cooley vy. Black, 105 Ky. 267, 48 SW 
1075, 20 KyL 1181; Orr vy. Batterton, 
14 B. Mon. 100. 

Miss.—English v. Foote, 16 Miss. 
444, 

Mo.—Bridwell v. Clark, 39 Mo. ‘170. 

Okl.—Basham v. Goodholm, ’ etc., 
Inv. Co., 52 Okl. 536, 548, 152 P 416 
(reviewing authorities). 

Pa.—Lyle v. Ducomb,~ 5 
585. 

“There are many states which per- 
mit materiaimen and mechanics who 
furnish material and labor to im- 
prove land ‘upon which there is a 
prior recorded mortgage, to obtain a 
lien on 


Binn. 


ity as to the land; but, as this rule 
contravenes ‘the common law, it can- 
not be done in the absence of an 
express statute which plainly author- 
izes it. It will be noted that stat- 
utes which authorize it are clear and 
explicit, and leave nothing to ¢Gon- 
jecture.’ Basham v. Goodholm, ‘etc., 
Inv. Co., supra. ; E 
70. +U. S.—Continental, ete., Trust, 
etc., Bank v. North Platte Valley Irr. 
Co., 219 Fed. 438, 185 CCA 150 (Wyo- 
ming ‘statute); Chauncey v. Dyke, 119 
Fed. I, 55 CCA 579; In ‘re Matthews, 
109 Fed. 603 (both decided under 
Ark, Acts [1895] p 217). 
mlea.—Pitener' vy," Hy BR.) Porter, Co. 
208 Ala. 202, 94 S 72: Wimberly v. 
Mayberry, 94 Ala. 240, 10 S 157, 14 
ae 305; Turner v. Robbins, 78 Ala. 
Alaska.—Copper River Lumber Co. 
v. Clark, 3 Alaska 635. 
Colo.—Atkinson v. Colorado Title, 
ete, t Cos 59! “Colo. 523, ToL tP 45; 
Joralmon v. McPhee, 31 Colo. 26, 


ke PAT OS 
Tll.—Wing v. Carr, 86 Ill. 347; 
173 Ind. 


Smith'v. Moore, 26 Ill. 392. 
Ind.—Ward v. Yarnelle, 

535, 91 NE 7; Dakota Bldg., etc., Assoc. 

v. Coburn, 150 Ind. 684, 50 NE 885; 

Carriger v. Mackey, 15 Ind. A. 392, 


44 NE 266; Thorpe Block Sav., etc., 
Assoc. v. James, 13 Ind. A, 522, 41 


NE 978. 
Towa.—Tower v. Moore, 104 Iowa 
345, 73 NW 823; Barly v. Burt, 68 


Iowa 716, 28 NW 35; Waterloo First 
Nat. Bank v. Elmore, 52 Iowa 541, 


the improvements so con-~3 NW 547; Conrad vy. Starr, 50 Iowa 
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although the prior encumbrance is not displaced 
but remains superior to the mechanic’s lien in re- 
spect of the property covered by the mortgage, at 
the time the mechanics’ liens accrued,’* such as 
the land‘? and any other improvements ‘which were 
upon it before the mechanic’s lien attached.7* Such 
statutes do not operate to confer priority on a 
mechanie’s lien over a prior encumbrance as to 
the building or improvement under 
stances;’* they are subject to limitations and ex- 
ceptions varying somewhat in different jurisdic- 
They do not affect the priority of a mort- 
gage executed prior to their passage.’® 
but not other,’® jurisdictions the application of the 
statutes is dependent upon the building or improve- 
ment being susceptible of removal without material 
However, susceptibility of the improve- 


tions.7® 


injury. 


ie Stockwell v. Carpenter, 27 Iowa 
IS 

Kan.—Getto vy. Friend, 46 Kan. 24, 
265.2 \.4%3 

Ky. —Grainger v. Old Kentucky 
Paper Co., 105 Ky. 683, 49 SW 477, 
20 KyL 1491 (under the act of 
March 2, 1869). 

La.—Baltimore v. Parlange, 23 La. 
Ann. 3558: 

Miss.—Big Three Lumber: Co. v. 
Curtis, 130 Miss. 74, 93 S 487; Mc- 
Allister v. Clépton, 51 Miss. 257; 
Ivey v. White, 50 Miss. 142; Otley 
v. Haviland, 36 Miss. 19. 

Mo.—Crandall v. Cooper, 62 Mo. 
478; Holland vy. Cunliff, 96 Mo. A.- 67, 
69 SW 737; State v. ‘Drew, 43 Mo. 
A. 362; McA dow v. Sturtevant, 41 Mo. 
A..220; Fisher v. Anslyn, 30 Mo. A. 
316; Hall v. St. Louis Mfg. Co:, 22 
Mo. A. 33; Hall v. Mullanphy Planing 
Mill Co., 16 Mo. A. 454; Haeussler 
v. Thomas, 4 Mo. A. 463. 

Mont.—Johnson y. Puritan Min. 
Co., 19 Mont. 30, 47 P 337; Murray v. 
Swanson, 18 Mont. 533, 46 P 441. 
“N. J.—Newark Lime, ete., Co. v. 
Morrison, 13 N. J. Eq. 133; White- 
nack v..Noe, 11_N. J. Eq. 321, 

N. D.—James ‘River Lumber Co. v. 
Danner, 3 N..D. 470, 57 NW 348, 

, Or.—Smith _ v. Wilkins, 38. Or. 583, 
64° P 760; Cooper Mfg. Co. v. Dela- 
hunt, Fa Or. 402, 51. P.649, 60. P 1. 

S$. D.—Laird-Norton Co. v. Herker, 
6 S. D. 509, 62 NW 104. 

Tex.—Land Mortg. Bank v. Qua- 
nah Hotel Co., 89 Tex. 332, 34 SW 
730) [att (Civ. JA.) 32 Swe 5731; Mogul 
Producing, etc., Co. v. Southern En- 
gine, ete., Co., (Civ. A.) 244 SW 212; 
People’s Bldg., etc., Assoc. v. Clark; 
(Civ. A“) 33 SW 8381. 

Va.—Hudson v. Barham, 101 Va. 
63, 43 SE 189, 99 AmSR 849; Fidelity 
L. & T. Co. v. Dennis, 93 Va. 504, 25 
SE 546. 

Wash.—Bell v. Groves, 20 Wash. 
602, 56 P 401. 

{a] Priority over preéxisting en- 
cumbrance as to débris.—Where a 
mechanic’s lien is as to the building 
entitled to priority over a preéxisting 
encumbrance, and the building is de- 
stroyed by fire, the lienor still has a 
prior right to satisfaction out of the 
bricks, iron, and other remains of 
the building. McLaughlin v. Green, 
48 Miss. 175. 

Logs of priority see supra § 385. 


71. Magnolia Land Co. v. Malone 
Inv. Co., 202 Ala, 157, 79.S 641. 
72. U. S$.—Chauncey v. Dyke, 119 


Fed. 1, 55 CCA 579. 

Ala.—Pilcher v. E. R. Porter Co., 
208 Ala. 202, 94 S 72; Wimberly v. 
Mayberry, 94 Ala. 240, 10 S 157, 14 
LRA 305. 

Colo.—Atkinson y. Colorado Title, 


tes, Co.) 359 (Colo, orsaetol Pe. 45,7. 
Joralmon v. McPhee, 31 Colo. 26, 71 
P 419. 

Ill—wWing v. Carr, 86 Ill. 347; 


Smith v. Moore, 26 Ill. 392. 
Ind.—Ward vy. Yarnelle, 
535, 91 NE 7; 


ise ind, 
Carriger v. Mackey, 
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all cireum- | risdictions.®? 


In some,*? 


15 Ind. A. 392, 44 NE 266; Thorpe 
Block Sav., etc, Assoc. V. James, 13 
Ind. A. 522, 41 NE 978. 

lowa—Tower v. Moore, 104 Iowa 
345, 73 NW. 823; Stockwell v.. Car- 
penter, 27 Iowa 119. 

Miss.—McAllister v. Clopton, 51 
Miss. 257; Ivey v. White, 50 Miss. 
142; Otley v. Haviland, 36 Miss. 
ieee? 

Mo.—McAdow vy. Sturtevant, 41 Mo. 
A., 220; Hall +... St. Louis Mfg. Co., 
22 Mo. A. 33. 


Mont.—Johnson y. Puritan Min. 
Co., 19 Mont. 30, 47 P 337; Murray v. 
Swanson, 18 Mont. 533, 46 P 441. 

N. J.—Newark Lime, etc. Co. v. 
Morrison, 13 N. J. Eq. 133. 

Or.—Smith v. Wilkins, 38 Or. 583, 
64 P 760 

Tex.—Land Mortg. Bank v. Qua- 
nah Hotel Co., 89 Tex. 332, 34 SW 
730 [aff (Civ. A.) 32 SW 573]. 

Va.—Hudson y. Barham, 101 Va. 
63, 438 SE 189, 99 AmSR 849; Fidelity 
L. &,T. Co. v. Dennis, 93 Va. 504, 
25 SE 546. 

73. Morris County Bank v. Rock- 
away Mfg. Co., 14 N. J. Eq. 189. 

74. jJoralmon v. McPhee, 31 Colo. 
OR oan (8 er Soak Ut 

75. See infra text and notes 77— 
88. : 

76. Monticello Bank v. Sweet, 64 
Ark. 502, 43 SW _ 500. 

77. Ind.—Ward v. Yarnelle, 173 
Ind. 535, 91 NE 7. 

Iowa.—Taber Lumber Co. v. Con- 
verse, 197 Iowa 1287, 198 NW 519; 
Green v. Saxton, 196 Iowa 1086, 196 
NW 27; Leach v. Minick, 106 Iowa 
437, 76 NW 751; Tower v. Moore, 
104 Iowa 345, 73 NW 823; Fletcher 
v. Kelly, 88 Iowa 475, 55 NW 474, 
21 LRA 347; Miller v. Seal, 71 Iowa 
392, 32 NW 391; Curtis v. Broadwell, 
66 Iowa 662, 24 NW 265; German 
Bank v. Schloth, 59 Iowa 316, 13 NW 
314; Waterloo First Nat. Bank v. 
Elmore, 52 Iowa 541, 3 NW 547; 
Conrad v. Starr, 50 lowa 470; Bear 
v. Burlington, ete., R. Co., 48 Iowa 
619; Brodt v.- Rohkar, 48 Iowa 36; 
Equitable L. Ins. Co. v. Slye, 45 Iowa 
615; Neilson v. Iowa Eastern R. Co., 
44 Iowa 71; O’Brien v. Pettis, 42 
Lowe. 293; Getchell v. Allen, 34 Iowa 

Mo.—Hunter v. Masner, (A.) 202 
SW 261. 

Mont.—Johnson v. Puritan Min. 
Co. 19, Mont. 30,47 PB 337, 

N. D.—James River Lumber Co. v. 
Danner, 3 N. D. 470, 57 NW 343. 

See Copper River Lumber Co. v. 
Clark, 3 Alaska 635 (discussing the 
point). 

[a] The fact that a house rests 
on posts instead of masonry does not 
give the builder a right, as against 
a prior mortgagee, to remove such 
house, on the failure of the owner ot 
the premises to pay for the labor and 
material used, where, at the time of 
its erection, there was no agreement 
to that effect between the parties. 
Rowland v. Sworts, 17 NYS 399. 


Oye 


[§ 396 


ment to removal without substantial damage is 
not the only criterion for determining the question 
of priority.’® Another test of precedence is whether 
there is a distinct and independent improvement, 
or merely repairs or additions to, or a remodeling, 
enlargement, or extension of, an existing building, 
the mechanic’s lien having priority in the former 
case,®° but not in the latter,’! except in some ju- 
Thus, where buildings on mortgaged 
premises are destroyed by fire, a mechanie’s lien 
arising*out of the erection of new buildings in 
their place takes priority over the mortgage,** even 
though the mortgage permitted the use of insurance 
money for the erection of such new buildings ;** 
but where the building is only partially destroyed, 
a lien arising out of the repairing thereof is post- 
poned to the prior mortgage.*® 


[b] In New Jersey a mechanic’s 
lien has no priority over a previous 
encumbrance even as to the building 
erected, save in the case ot pullaings 
erected by a tenant on leased prop- 
erty and removable as between the 
landlord and tenant. MHeidelbach v. 
Jacobi, 28 N. J. Eq. 544. 

Enforcement by sale and removal 
of building see infra § 752. 

78. Atkinson v. Colorado Title, 
CLC. (CO™ BON POOlOn B26; Ue enero 
Joralmon v. McPhee, 31 Colo. 26, 
71 P 419; Fidelity L. & T. Co. v. Den- 
nis, 93 Va. 504, 25 SE 546. 

rath pear tan at f sale of entire prop- 
erty and apportionment of proceeds 
see infra § 752. 

79. Elliott, etc., Engineering Co. v. 
Baker, 134 Mo. A. 95, 114 SW 71. 

80. Imboden vy. Citizens’ Bank, 163 
Ark. 615, 260 SW 734; Elliott, etc., 
Engineering Co. v. Baker, 134 Mo. A. - 
955114" SIV, ail. 

81. Ark.—Imboden | v. Citizens’ 
Bank, 163 Ark. 615, 260 SW 734. 

Iowa.—Taber Lumber Co. y. Con- 
verse, 197 Iowa 1287, 198 NW 519; 
Getchell v. Allen, 34 Iowa 559 [appr 
Neilson v. Iowa Hastern R. Co., 44 
Iowa 71]. 

Mo.~-Schulenburg v. Hayden, 146 
Mo. 583, 48 SW 472; Elliott, etc., 
Engineering Co. v. Baker, 134 Mo. 
A. 95, 114 SW 71; Reed v. Lambert- 
son, 53 Mo. A. 6s Haeussler v. Thom- 
as, 4 Mo. A. 46 

N. fe NAG Nt. Lime, ete., 
N. J. Eq. 138. 


inven. 3 N. D. 470, 57 NW 343. 

[a] The rule is applicable not- 
withstanding the mortgage was exe- 
cuted and recorded prior to the erec- 
tion of the building. Reed v. Lam- 
bertson, 53 Mo. A, 76. 

{b] The word “repair,” in this 
connection, “signifies articles usea 
to replace others which are worn out 
or unsatisfactory, as well as repairs 
in the sense of patchwork on de- 
eayed or worn parts of a building.” 
Elliott, ete., Engineering Co. v. 
Baker, 134 Mo. A. 95, 100, 114 SW 71. 

82. Wimberly v. Mayberry, 94 Ala, 
240, 10 S 157, 14 LRA 305; Baltimore 
Vv. Parlange, 23 La. Ann. 365. 

[a] In Kentucky, under the act of 
March 2, 1869, there is a prior lien 
for repairs, alterations, etc., upon 
such machinery, fixtures, etc., as are 
capable of being removed from the 


Con. 
MicEr Ten) 13 
N 


building without serious injury 
thereto. Grainger v. Old Kentucky 
Paper Co., 105 Ky. 683, 49 SW 477, 
20 KyL 1491 


Priority to the extent of increased 
value see infra § 397. 


83. People’s Bldg., etc., Assoc. v. 
Clark, (Tex. Civ. A) 33 SW 881. 

84. People’s Bldg., etc., Assoc. v. 
Clark, supra. 

85. Schulenburg v. Hayden, 146 


Mo. 5838, 48 SW 472 (although the old 
plan is considerably altered and en- 
larged); James River Lumber Co, vy. 
Donner, 3 N. D. 470, 57 NW 343. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, . 
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Mortgage for building purpose. Notwithstand- 
ing the statutes under consideration,’® where a loan 
secured by mortgage was made for the purpose 
of raising funds for the construction of a build- 
ing, the mortgage has priority over mechanics’ liens 
as to the building as well as to the land, to the 
extent that the money was used for the construc- 
tion of the building,§? but not to the extent that 
it was diverted and not so used.%§ 

[§ 397] bb. Enhanced Value 
Under some,®*® but not other,®' statutes, where im- 
provements are made upon property which is already 
encumbered, the mechanic’s lien is entitled to pri- 
ority, in certain cases, as to the increased value 
of the property arising from such improvements; 
but the prior encumbrance retains its priority to 
the extent of the value of the property before the 
work or improvement began.®? Conversely, under 
some statutes, the increased value of the property 
resulting from the improvement is the limit of 
the priority of a mechanic’s lien over a prior en- 
cumbrance,** and the actual value of the property 
at the time the improvement was commenced is 
the limit of the priority of the prior encumbrance.** 
Such statutes do not apply where the mortgage in 
question is not a prior mortgage,®> that is, a mort- 
gage existing at the time the work was done;°* 
and where, under other statutes, a mortgage has al- 


86. See supra text and note 70. Co., 48 Ill. 481; 
87. Joralmon v. McPhee, 31 Colo./191 Ill. A. 577; 
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ready gained priority upon both the land and im- 
provements, that priority cannot be taken away 
under the guise of increased selling value.9? Of 
course if there is no lien as against the owner, 
there is no lien, as against the mortgagee, on the 
enhanced value.®® In cases where such statutes 
apply the enhanced value to which priority extends 
is limited to that arising from labor and materials 
supplied by the lien claimant in question;%® it 
does not extend to that arising from work or im- 
provements by other persons under independent con- 
tracts, and where it does not clearly appear that 
the selling value of the property has been increased 
by the improvement, the lien is entitled to no prior- 
ity whatever.” 

Lien for repairs or additions. In some,’ but not 
other,* jurisdictions, a mechanic’s lien has priority 
over an existing encumbrance to the extent of the 
betterment or increased value accruing from the 
repair, extension, or enlargement of an existing 
building. 

[§ 398] (7) Effect of Priority; Remedies.5 De- 
termination of priority between a mechanic’s lien 
and a mortgage or like encumbrance may be had 
in a suit brought to enforce the lien® or in an 
equitable suit brought expressly for the purpose 
of obtaining such sdebermindtion.? In a suit of 
the latter character the bill or petition must allege 


Grassie, | National Trust Co. v. Battell, 9 Sask. 
L. 103, 105, 29 DomLR 515, 33 West 


_ Schloth, 59 Iowa 316, 


26, 71 P 419; Kiene v. Hodge, 90 Iowa 
212, 77 NW 717 (where the loan was 
in excess of the value of the land 
without the buildings); Wroten v. 
Armat, 31 Gratt. (72 Va.) 228. And 
see Atkinson v. Colorado Title, etc., 
Co., 59 Colo. 528, 151 P 457 (recog- 
nizing the rule). 

88. Chauncey v. Dyke, 119 Fed. 1, 
55 CCA 579 (decided under Arkansas 
statute). 

89. Priority as to increased value 
ren against vendor’s lien see supra 
§ 366. 

90. Ala.—Magnolia Land Co. v. 
Malone Inv. Co., 202 Ala. 157, 79 S 
641; Climax Lumber Co. v. Bay City 
Mach. Works, 163 Ala. 654, 50 S 
935; Christian, etc., Grocery Co. v. 
Kling, 121 Ala. 292, 25 S 629; Wim- 
berly v. Mayberry, 94 Ala. 240, 10 S 
157, 14 LRA 305. 

Ill.—Croskey v. Northwestern Mfg. 
Co., 48 Ill. 481; Albrecht v. Buelow, 
191 Ill. A. 481. 

Can.—John A. Marshall Brick Co. 
v. York Farmers Colonization Co., 
564 Can. S. C. 569, 36 DomLR 420 
{dism app 35 Ont. L. 542, 9 OntWN 
427, 28 DomLR 464]. 

Alta. —Rogers Lumber Yards v. 
Jacobs, 21 Alta. L. 56, [1924] 3 Dom 


LR 814, [1924] 2 WestWkly 1128; 
O’Brien v. Clauson, [1923] 2 West 
ee 895. 


C.—MeRae v. Planta, 33 B. C. 
305, [1924] 2 DomLR 408, [1924] 2 
West Wkly oud. 

Man.—Dure y. Roed, 27 Man. 417, 
ey 38, [1917] 1 WestWkly 
al f 

Ont.—Smith & Sons, Ltd. v. May, 
54 Ont. L. 21, 24 OntWN 233; Cook 
v. Koldoffsky, 35 Ont. L. 555, 9 Ont 
WN 433, 28 DomLR 346; Whaley v. 
Linnenbank, 35 Ont. L. 361, 10 Ont 
WN 57, 29 ‘DomLR 51 [allowing app 
9 OntWN 211]; Dufton v. Horning 
26 Ont. 252; Kennedy v. Haddow, 1y 
Ont. 240; Piggott v. Toronto Rub- 
ber Shoe Mfg. Co., 1 OntWR 541; 
Broughton v. Smallpiece, 25 Grant 
Ch. 290; Douglas v. Chamberlain, 25 
Grant Ch, 288. 

91. Curtis v. Broadwell, 66 Iowa 
662, 24 NW 265; German Bank v. 
13 NW 314; 
Geer v. Tuggle, 22 OhNPNS 129. 

92. Croskey v. Northwestern Mfg. 
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Brick Co. v. York Farmers Coloniza- 
tion Co., 54 Can. S. C. 569, 36 DomLR 
420; Kennedy v. Haddow, 19 Ont. 240; 
Broughton v. Smallpiece, 25 Grant 
Ch. (Ont.) 290. 

{al Existing improvements.—The 
word “land,’’ as used in the Illinois 
statute providing that, where a mort- 
gage of land to which a mechanic’s 
lien attaches is the prior lien, it 
shall retain its priority to the extent 
of the value of the land at the time 
the contract is made with the me- 
chanic or materialman, means the 
land with such fmprovements as were 
on it at the execution of the mort- 
Croskey _ v. Northwestern 
Mfg. Co., 48 Ill, 481... 

93. New Orleans Land Co. v. 
Southern States Fair-Pan-American 
Exposition Co., 143 La. 884, 79 S 
525% Henderson vy. Morris, 10 OntWN 
34. 

94. Dominion Lumber, etc., Co. v. 
Paskov, 29 Man. 325, [1919] 1 West 
Wkly 657; Jack v. Mackissock, 27 
Man. 548; Dure v. Roed, 27 Man. 
417, 34 DomLR 38, [1917] 1 West 
Wkly 1395. 

95. Colling v. Stimson, 6 Alta. L. 
71, 10 DomLR 597, 23 WestLR 789, 
4 WestWkly eel Smith & Sons, Ltd. 
v. May, 54 Ont. 21, 24 OntWN 233. 

96. Smith & ‘sk Ltd. v. May, 
supra. 

97. Warwick v. Sheppard, 39 Ont. 
L. 99, 35 DomLR_ 98. 

98. Baker v. Williams, 23 B. t&. 


99. Security Lumber Co. v. Du- 
plat, 9 Sask. L. 318, 321, 29 DomLR 
460, 34 WestLR 1131, 10 WestWkly 
1270. 

“Tt would be manifestly unfair to 
the mortgagee to allow a lien holder 
to rank in priority on the increased 
value to a greater extent than his 
proportionate contribution to that in- 
creased value.” Security Lumber Co. 
v. Duplat, supra. 

1. Champion v. World Bldg., Ltd., 
22 B. C. 596, 27 DomLR 506, 34 West 
LR 317, 10 WestWkly 470. 

2. Champion v. World Bldg., Ltd., 
supra; Anderson v. Kootenay Gold 
Mines, 18 B. C. 643; Cut-Rate Plate 
Glass Co. v. Solodinski, 34 Ont. L. 
604, 9 OntWN 168, 25 DomLR 533; 
Kennedy Vv. Haddow, 19 Ont. 240; 


LR 738, 9 WestWkly 1265. 

“Unless the selling value of the 
property has been increased, the lien 
has no priority over the mortgage. g 
National Trust Co. v. Battell, supra. 

[a] A “depreciation in value of 
the property has the effect of wiping 
out the security of the lien holders 
before it affects the security of the 
prior mortgagee.” National Trust 
Co® v. Battell, 9 Sask. L. 108, 106, 
29 DomLR 515, 33 WestLR 738, 9 
WestWkly 1265. 

[b Where the improvements are 
destroyed (1) by fire pending pro- 
ceedings to enforce the mechanic’s 
lien, the claim of the lienholder is at 
‘an end so far as the interests of a 
prior mortgagee are affected by it. 
Patrick v. Walbourne, 27 Ont. 221. 
(2) Effect of destruction of im- 
provements generally see infra § 447. 

3. Jefferson County Sav. Bank y. 
Ben F. Barbour Plumbing, etce., Co., 
191 Ala. 238, 68 S 43; Wimberly v. 
Mayberry, 94 Ala. 240, 10 S 157, 14 
LRA 305; Croskey v. Northwestern 
Mfg. Co., 48 Ill. 481. 

[a] Alabama decisions explained.— 
It is said that the Alabama court has 
adopted the theory of a lien for en- 
hanced value as an equitable remedy 
under the statute without asserting 
that the ‘statute itself gives that 
remedy. Imboden v. Citizens’ Bank, 
163 Ark. 615, 260 SW 734. 

4 Imboden v. Citizens’ 
supra. 

5. Cross references: 
Judicial sale under other lien or en- 

cumbrance as divesting mechanic’s 

lien see infra § 453. 

Sale on foreclosure of mechanic’s 
lien subject to prior encumbrances 
see infra § 750. 

6 See infra § 73 

7. Jackson v. Warley: 212 Ala. 594, 
103 S 882. 

{a] Where the attaching of the 
mechanic’s lien is delayed by fraud 
and deception on the part of the 
owner and a person in whose favor 
an intervening lien by mortgage is 
placed upon the premises, the jme- 
chanie’s lienholder may have relief 
in equity against the parties to such 
frnud to secure to him the priority 
of lien to which he is justly entitled, 
Hulsman y. Whitman, 109 Mass, 411. 


Bank, 
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such facts as show priority® under the rules ob- 
taining in the particular jurisdiction.® Where a 
prior mortgage is foreclosed and the proceeds of 
the sale do not exceed the amount necessary to 
satisfy the mortgage, there is nothing remaining 
upon which the mechanic’s lien can continue in 
foree.1° However, in a jurisdiction where a me- 
chanic’s lien has priority over an existing mortgage 
as to the building,’ and the mortgage retains its 
priority as to the land,” a foreclosure of the mort- 
gage does not affect the rights of the lenor as 
against the building,!® and a foreclosure of the 
lien does not affect the rights of the mortgagee as 
against the land.1* A valid judgment by a holder 
of a mechanic’s claim for services rendered cannot 
be affected by any such expedient as a subsequent 
foreclosure of a deed of trust on the property, 
regardless of whether such foreclosure is ‘‘ friendly ’”’ 
or otherwise.1® 

Application of payments. Where the extent of 
priority is fixed at a gross sum by decree of court, 
whatever payments are applied upon the gross pref- 
erence reduce the gross sum accordingly’ and to 
the extent thereof bring the junior claim nearer to 
the point where there will be no priority over it.1® 
Under some circumstances a mortgagee is not en- 
titled to complain of an application of payments.® 


Se Guaranty 7’ Inv.; “ete: Co... vs 27. 


Athens Engineering Co., 152 Ga. 596, 


MECHANICS’ LIENS 


Completion of contract by as- 
signee of contractor, 


- 


[§§ 398-399 


Redemption. The holder of a mechanic’s lien 
may redeem the property from prior encumbrances,”° 
but cannot compel the holders of prior encumbrances 
to redeem as against his lien.*? 

Subrogation. In accordance with the general 
principles of subrogation,?? a mortgagee may be en- 
titled to be subrogated to the rights of mechanics’ 
lienholders,?* as where money advanced or paid by 
him was used to satisfy the prior mechanics’ liens,*4 
or he purchased the title acquired by claimant of 
a mechanic’s lien,?> or by agreement an inferior 
mechanic’s lien was awarded priority over the mort- 
gage.26 

[§ 399] c. Rights, Claims, or Interests?’—(1) As- 
signments—(a) By Contractor—aa. In General. 
Under the terms of a few statutes the hen of a 
subcontractor, laborer, or materialman prevails in 
all cases over an assignment by the contractor.?® 
Certainly a subcontractor has a right prior and 
superior to that of an assignee of the contractor 
where his lien is perfected prior to the date of 
the assignment.?® On the other hand, except in a 
few jurisdictions,®° it is a rule that where, before 
the notice or claim of lien is served on the owner 
or filed, the contractor assigns his claim against 
the owner the assignee has the prior right to the 
fund,*! at least where the owner agrees to the 


contractor the school trustees shall 


effect of on:| be entitled to take his place to com- 


10 SE 873. 

9. See supra §§ 369-381. 

10. Davidson v. Stewart, 200 Mass. 
393, 86 NE 779. 

11. See supra § 396. 

12. See supra § 396. 

13. Vesuvius Lumber Co. v. Ala- 
bama Fidelity Mortg., etc., Co., 203 
Ala. 93, 82 S 107. 

14. Vesuvius Lumber Co, v. Ala- 
bama Fidelity Mortg., etce., Co., supra. 

15. Colver v. W. B. Scarborough 
Co., (Cal. A.) 238 P 1096. 

16. Colver v. W. B. Scarborough 

supra. 
Fuller v. McClure, (Cal.) 235 
Beyer, 

{a] The rule is applicable regard- 
less of the source from which the 
money applied in payment is- de- 


tive Fuller v. McClure, (Cal.) 235 
Pigg : 
18. Fuller v. McClure, supra. 


19. Powell v. Nolan, 27 Wash. 
2185) Cure 72,168) iP, 389. 

[a] Thus, a mortgagee of prem- 
ises upon which there was at the 
time a house in course of. construc- 
tion, for which the contractor was 
entitled to a prior lien, cannot com- 
plain that payments made by the 
owner were applied first toward the 
satisfaction of the contractor’s de- 
mand for extras, where there was no 
collusion shown between the parties, 
and most of the extras had been fur- 
nished prior to the execution of the 
mortgage and the mortgage security 
had been in no way impaired by such 
application of the payments made. 
Powell v. Nolan, 27 Wash. 318, 67 
P1250 68..P>389. 

20. Card v. Quinebaug Bank, 23 
Conn. 353. 

21... Card. v. Bank, 
supra. 

Redemption hy mortgagees from 
mechanic’s lien foreclosure sale gen- 
erally see infra § 761. 

22. See Subrogation [87 Cyc 443 


Quinebaug 


et seq]. : 
23. See infra text and notes 24-— 
26. 
24. Geer v. Tuggle, 22 OhNPNS 


129; Peter Mintener Lumber Co. y. 
Janisch, 44 S. D. 42, 181 NW 914. 
@5. Jackson y. Farley, 212 Ala. 
594, 103 S 882. 
26. Potvin v. Denny Hotel Co., 
9 Wash. 316, 37 P 320,.38 P 1002. 


Amount of lien see supra § 324. 
Right to lien see supra § 172. 


28. North Side Sash, etc., Co. v. 
Goldstein, 210 Ill, A. 226 [aff 286 
Ill. 209, 121 NEV 563]; Roe v. Scan- 


lan, 98 Ky. 24, 32 SW 216; Mulliken 
v. sLeiber, 1%) Kyl 602; 138 Ky. Op. 
939; London v. Roanoke Nat. Exch. 
Bank, 121 Va. 460, 93 SE 699. 

[a] Reason for rule is that the 
right of the contractor is inferior 
to the liens of those working under 
him and his assignee has no greater 


right.. Mulliken v. Leiber, 3 KyL 
602, 18 Ky. Op. 939. 
[b] Particular statutes. — (1) 


“Section 2482-a. [Code, 1904] discour- 
ages the assignment by the general 
contractor of any part of the debt 
due or to become, due him by the 
owner for the construction of ‘the 
building, by providing that such as- 
signment shall not be valid or 'en- 
fordeable in any court of law or 
equity by any legal process or in any 
other manner by the assignee of any 
such debt, unless and until the claims 
of all subcontractors, supply men 
and laborers against such general 


contractor for labor performed and 


material furnished in and about the 
construction, erection, and repairing 
of such building shall have been 
satisfied. Such language as this is 
too plain to need construction. The 
statute says simply what it means, 
and therefore simply means just 
what it says. ... The words of the 
statute are written into such assign- 
ments as effectually as if the assign- 
ment in terms stated as a condition 
precedent that it should be void and 
ineffective until after the payment 
jn. full of all debts due by the as- 
signor to subcontractors, supply men 
and laborers for the construction of 
the building.’’ London v. Nat. Exch. 
Bank, 121 Va. 460, 465, 938 SE 699. 
(2) The statute applies where a 
contractor’s surety takes over the 
completion of the work on the con- 
tractor’s default pursuant to an 
agreement between the contractor 
and the surety, such transaction in 
effect constituting an assignment to 
the surety by the contractor. Virginia 
Electric Transmission Co. v. Penning- 
ton Gap Bank, 137 Va. 94, 119 SE 
99. (8) A stipulation in a building 
contract, that upon default of the 


plete the contract and deduct the 
cost of completion from the balance 
of the purchase price, is in effect an 
assignment of the unpaid balance of 
the contract price within the pur- 
view of Mechanics’ Lien Act § 16, 
providing that no assignment by the 
contractor of any moneys due in re- 
spect of the contract shall be valid 
as against any lien given by the 
statute. Hazel v. Lund, 22 B. C. 264, 
25 DomLR 204, 32 WestLR 818, 9 
WestWkly 749. 

29. Neil v. Wisconsin Tel. Co., 170 
Wis. 298, 175 NW 89. 

30. Carter v. Brady, 51 Fla. 404, 
41 S 539; Beardsley v. Brown, 71 
Ill. A. 199; Simpson v. New Orleans, 
109 La. 897, 33 S 912; Bourget v. 
Donaldson, 88 Mich. 478, 47 NW 326. 

31. é S.—Portuguese-American 
Bank v. Welles, 242 U. S..7, 37 SCt 
3, 61 L. ed. 116 [rev 211 Fed. 561, 
128 CCA 161 and 215 Fed. 81, 131 CCA 
389] (a California case). 

Ala.—Dixie Lumber Co. v. Young, 
203 Ala. 115, 82 S 129. 

Cal.—Long Beach School Dist. v. 
Lutge, 129 Cal. 409, 62 P 36; New- 
port Wharf, etc., Co. v. Drew,, 125 
Cal. 585, 58 P 187; Bridgeport First 
Nat. Bank v. Perris irr. -Dist., 107 
Caly.55, 40) R145; 

Iowa.—Cutler vy. McCormick, 48 
Iowa 406. 

Miss.—Delta Lumber Co. v. Green- 
wood Bank, etc.,’ Co., 123 Miss. 772, 
86 S 590; Jake Strickland. Lumber 
Co. v. Rheinhart, 115 Miss. 749, 76 
S 643; Spengler v. Stiles-Tull Lum- 
ber Co., 94 Miss. 780, 48 S 966, 19 
AnnCas 426 [cit Cye and foll Hum- 
phreys v. McFarland, 48 S 1027] 
(reviewing authorities). 

N. J.—Foster v, Rudderow, (Ch.) 
3 A 694. 

N. Y.—Riverside Contracting Co. 
v. New York, 218 N. Y. 596, 113 NE 
564, AnnCas1918C 1075 [aff 165 App. 
Div. 972 mem, 150 NYS 1109 mem 
(aff 148 NYS 281)]; Bates v. Salt 
Springs Nat. Bank, 157 .N. Y. 322, 51 
NE 1033 [rev 88 Hun 2386, 34 NYS 
598]; Beardsley v. Cook, 143 N. Y. 
143, 38 NE 109; Stevens v. Ogden, 130 
N. Y. 182, 29 NE 229 [rev 54 Hun 419, 
7 NYS 771]; McCorkle v. Herrman, 
117 N. Y. 297, 22 NE 948 [rev 22 NYSt 
519]; Lauer. v. Dunn, 115 N. Y. 405, 
22 NE 270 [aff 52 Hun 191, 5 NYS 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§§ 399-400] 


assignment.®? 


The application of the rule is not 
affected by the-fact that the owner knows the 
subcontractors are unpaid;** that the consideration 
for the assignment is a debt not growing out of 
the construction of the building;?* or that the as- 
signee consented to materialmen and laborers fur- 
nishing materials and labor,®® or did not give the 
lien claimants notice of the assignment.?® 
essential to the application of the rule that there 
be an assignment of a debt due the contractor ;** 
that the assignment shall be valid;** and, where 
so required by statute, that it be filed*® prior to 
the filing of the lien claim or notice.*° 
hold that the rule is applicable notwithstanding 
a contractual obligation on the part of the con- 
tractor to protect or indemnify the owner against 


MECHANICS’ LIENS 


It is 


Some courts 


claims or liens of subcontractors, etc.;41 but other 
b] »} 


160 15° Brill v..-Tuttle, 81.N. Y. 454, 
37 AmR 515; New York County Nat. 
Bank 'v. Wood, 169 App. Div. 817, 
153 NYS 860 [aff 222 N.-Y. 662 mem, 
119 NE 1062 mem]; Parsons v. Cur- 
ran, 149 App. Div. 762, 134 NYS 101; 
Hall v. New York, 79 App. Div. 102, 
UISEENY SOOT ope Bradley. sete. + Conv: 
Ward, 15 App. Div. 386, 44 NYS 164 
{aff 162 N. Y. 618 mem, 57 NE 1105 
mem]; Hondorf v. Atwater, 75 Hun 
869, 27 NYS 447; Garden City Co. v. 
Schnugg, 39 Misc. 840, 81 NYS 496; 
Hurd v. Johnson Park Inv. Co., 13 
Misc. 6438, 34 NYS 915. 

Oh.—Copeland v. Manton, 22 Oh. 
St 398H, pContray? Sts baulis aM, oe. 
Church vy. Gorman, 19 Oh. Cir. Ct. 
10, 10 Oh. Cir. Dec. 103; Hamilton v. 
Stilwaugh, 11 Oh. Cir. Ct. 182, 5 
Oh. Cir. Dec. 324; Andrews, etc., Iron 
Co. v. Isaac D. Smead Heating, etc., 
Co.. 5 OhS&CP 292, 7: OhNP 439. 

Wis.—Hall v. Banks, 79 Wis. 229, 
48 NW 385. 


Man.—Anly v. Holy Trinity 
Church, 3 Man. 193 [allowing app 2 
Man, 248]. 


“An individual assignee for value 
of a general contractor has a prior 
claim to subsequent lienors of the 
same fund.” Parsons v. Curran, 149 
App. Div. 762, 764, 184 NYS 101. 

{a] Bona fide assignment.—The 
assignee of a contractor under a 
bona fide assignment antedating the 
filing of notice of liens takes prece- 
dence over lienors under liens subse- 
quently filed. McCorkle vy. Herrman, 
SpE Y. 297, 22 NE 948 [rev 5 NYS 

{b] Notice served after maturity 
of installment.—‘‘If the contractor 
has assigned an installment, such 
assignment is good against a subse- 
quent stop notice served after the 
maturity thereof.” Southern Cali- 
fornia Electric Co. v. McDonald, 178 
Cal. 386, 390, 173 P 760... To same 
effect Bridgeport First Nat. Bank v. 
Perris | Irr:). Dist., $1071Cal..65, 40. P 


45. 

{c] Statutes conferring priority 
on laborers (1) without reference to 
the dates when they filed their no- 
tices of lien (see supra § 356) are 
not applicable, as they confer a pref- 
erence only over other lienors, and 
an assignee does not have a lien but 


rather an absolute title to the 
moneys due under the contract. 
Riverside Contracting Co. v. New 


York, 218 N. Y. 596, 113 NE 564, Ann 
Casi918C 1075 [aff 165 App. Div. 
972 mem, 150 NYS 1109 mem (aff 148 
NYS 281) and foll Giant Portland Ce- 
ment Co. v. State, 232 N. Y. 395, 134 
NE 322 [aff 187 App. Div. 581, 177 
NYS 408]. (2) A statute providing 
that “laborers or materialmen giving 
notices in accordance with” a previ- 
ous provision of the statute “shall 
have priority and preference in the 
disposition of the moneys due and to 
grow due upon the contract over any 
persons claiming such moneys or any 
part thereof by reason of order or or- 
ders thereon or assignments there- 
of,’ does not include subcontractors 


who are not themselves laborers or 
furnishers of material but who, un- 
der their subcontracts, employ per- 
sons to labor on the building with 
materials furnished by them in the 
performance of their subcontracts, 
Adams v. Wells, 64 N. J. Eq. 211, 
53 A 610. 

32. Gordon-Jones Constr. Co. Vv. 
Welder, (Tex. Civ. A.) 201 SW 681. 

33. Hall v. Banks, 79 Wis. 229, 48 
NW 385. 

34. Spengler v. Stiles-Tull Lumber 
Co., 94 Miss. 780, 48 S 966, 19 Ann 
Cas 426. 

35. Spengler v. Stiles-Tull Lumber 
Co., supra. 

36. Jake Strickland Lumber Co. v. 
Rheinhart, 115 Miss. 749, 76 S 643; 
Spengler v. Stiles-Tull Lumber Co., 
¥ Miss. 780, 48 S 966, 19 AnnCas 

6. 

37. See cases infra this note. 

fa] Assignment of mortgage as 
collateral security.—Where the owner 
gave the contractor a mortgage. for 
twelve hundred dollars on the prem- 
ises as security for the payment 
of the contract price, which mort- 
gage was afterward assigned as col- 
lateral security for three hundred 
dollars advanced by the assignee to 
the contractor, the assignment of the 
mortgage did not operate as an as- 
signment of the principal debt, which 
still existed as an indebtedness due 
the contractor to which liens duly 
filed before its payment would at- 
tach. Gass v. Souther, 46 App. Div. 
256, 61 NYS 305 [aff 167 N. Y. 604 
mem, 60 NE 1111 mem]. 

{b] A mere promise by a con- 
tractor to pay the claim of a third 
person out of the moneys which be- 
come due under the contract is not 
binding as against lienors for mate- 
rials used in the construction of the 
building. Concord Constr. Co. v. 
Plante, 63 Mise. 120, 116 NYS 153 
[aff 137 App. Div. 243, 121 NYS 
1026]. 

{c] Payments due surety.— Where 
a building contractor defaulted, and 
his surety took his place in complet- 
ing the work, assignments of the 
money to become due on such con- 
tract, made. by such contractor be- 
fore the filing of any mechanics’ liens 
against the building, would not af- 
fect such liens, since all payments 
were due to the surety after the con- 
tractor’s default, and none to the 
contractor. Harley v. Mapes Reeves 
Constr. Co., 33 Misc. 626, 68 NYS 
nO: 

Order as assignment see infra § 
400. j 
38. Franklin Bank v. Cincinnati, 
10 OhS&CP 545, 8 OhHNP 517. 

[a] Where the contractor cannot 
collect from the owner until all sub- 
contractors are paid, he cannot make 
a valid assignment until they are 
paid, Jennings v. Willer, (Tex. Civ. 
A.) 32 SW 24. 

{b] A provision in the contract 
against assignment does not render 
the assignment absolutely void where 
the owner does not complain. Por- 


courts take a contrary view.*” 
was intended as a homestead, and the holders of 
mechanics’ liens possessed knowledge sufficient to 
put them on inquiry as to the intended use of 
the property, their claims were not entitled to 
priority in the appropriation of a balance due on 
the original contract which the owner had deposited 
in court, as against a claim under the original con- 
tract by an assignee who had completed the build- 
ing in accordance with its terms.** 

[§ 400] bb. Order as Assignment. An order given 
by the contractor on the owner payable out of 
what is due under the contract operates as an 
equitable assignment pro tanto of the fund within 
the meaning of the rule entitling the assignee to 
priority over liens subsequently perfected,** at least: 


| Lamont, 


N. 
' Bank, 
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Where the building 


tuguese-American Bank v. Welles, 
242 U. S. 7, 37 SCt 3, 61 L. ed. 116 
[rev 211 Fed. 561, 128 CCA 161 and 
215 Fed. 81, 131 CCA 389] (A Califor- 
nia case). 

[c] Notice to the owner is not 
necessary to make the assignment 
valid as against lien claimants. The 
only purpose of notice is to prevent 
him from paying .the assignor. 
School Dist. No. 85 Bd. of Education 
ya gpuparauet 50 N. J. Eq. 234, 24 A 


39. Smith v. Douglas, 165 App. 
Div. 707, 151 NYS 549, 167 App. Div. 
942 mem, 152 NYS 1121 mem; Nason 
Mfg. Co, v. Adams, 76 Misc. 590, 134 
NYS 1100; Tolkow v. Metropolitan L. 
Ins. Co., 73 Misc. 393,.133 NYS 367; 
Kenyon v. Walsh, 31 Misc. 634, 66 
NYS 35; Pittsburgh -Plate Glass Co. 
v. Vanderbilt, 143 NYS 609. 

Filing of assignments generally see 
Assignments § 77; and infra § 408. 

40. Troy Public. Works Co. v. 
Yonkers, 68 Misc. 372, 124 NYS 307 
{aff 145 App. Div. 527, 129 NYS 920 
(aff 207 N. Y. 81, 100 NE 700, 44 
LRANS 311)]. 

41. Bates v. Salt Springs Nat. 
Bank, 157 N. Y. 322, 51 NE 1033 [rev 
88 Hun 236, 34 NYS 598]; Hall v. 
Banks, 79 Wis. 229, 48 NW. 385; 
Dorestan v. Krieg, 66 Wis. 604, 29 
NW 576. 

{a] Reason for rule.—A provision 
in a building contract that no pay- 
ment shall be made until the contrac- 
tor has procured a certificate that 
there are no liens filed against the 
premises or building is presumably 
for the benefit of the owner only, 
and not for the protection of laborers 
or materialmen., Bates v. Salt 
Springs Nat. Bank, 157 N. Y. 322, 51 
oa, 1033 [rev 88 Hun 236, 34 NYS 

42, Johnson v. Braden, 1 B. C. Pt. 


II 265 

[a] Condition fixed by contract 
and statutes.—In one case it was 
held, in respect of a final installment 
payable in a specified number of days 
after the completion of the contract,~ 
that the contract, as well as the stat- 
ute in force at the time, attached to 
the assignment a condition that at 
the end of the specified number of 
days no claims of liens should ap- 
pear and if they did appear they be- 
came preferred and were unaffected 
by the assignment. Lowry v. Law, 
27, Cal. (A«)483,;150, P 660. 


43. Haldeman v. McDonald, (Tex. 
Civ. A.) 58 SW 1040. 
44. Ala.—Dixie Lumber Co v. 


Young, 203 Ala. 115, 82 S 129. 
Ind.—Raleigh y. Tossettel, 36 Ind. 


295. 

Iowa.—Cutler v. McCormick, 48 
Iowa 406. 

N. J.—Blauvelt v. Fuller, 66 N. J. 


L. 46, 48 A 538; South End Impr. Co. 
v. Harden, (Ch.) 52 A 1127; Leary v. 
(Ch.). 42 A 97; Slingerland 
v. Binns, 56: N. J. Eq. 4138, 39 A 712: 
Foster v. Rudderow, (Ch.) 3 A 694. 
Y.—Bates v. Salt Springs Nat. 

Lb fa sNwol Yes S22)0b1 oNE 2033; 
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where the order has been accepted*® or payment 
thereof has been guaranteed,*® by the owner, and 
even, it is held, where it has not been accepted 
by the owner.*7 Some courts hold that an order 
covering an amount to become due thereafter 1s 
within the rule,4® but other courts hold that the 
right of the assignee is inferior to the right of a 
claimant who gives notice after the assignment but 
prior to the time when the demand assigned was 
due.*® A draft, bill of exchange, or other order 
drawn by the contractor on the owner, payable gen- 
erally and not out. of the particular fund, is not 
an equitable assignment,°’ and will not affect len 
claimants who perfect their liens before the fund 
has been depleted by actual payment of the order 
-therefrom.°? 

[§ 401] cc. Assignment for Benefit of Creditors.°” 
The rights of lienors who file their lens within 
the time limited by statute are superior to those 
of an assignee for the benefit of creditors of 
the contractor,®*** even though the liens are not 
filed until after the assignment.°° 

[§ 402] (b) By Subcontractor. Where a subcon- 
tractor assigns the whole or a part of the amount 
due or to become due him from the contractor, 
his assignee is entitled to priority over one who 
subsequently files a lien notice or claim for work 
done for, or materials furnished to, the subcon- 
tractor,°® unless the assignment was not filed, as 
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required by statute,®°7 or unless it was subsequent 
to the beginning of work or the furnishing of 
materials by claimant®® and the jurisdiction is one 
in which the lien, when perfected, relates back to 
the date when claimant began to perform labor or 
‘to furnish materials.°*° 

[§ 403] (2) Claims against Decedent’s Estate.°° 
Where the proceeds of a house and lot of a de- 
cedent: are in the hands of his administrator for 
distribution, the claim of a contractor under the 
foreclosure of his lien for work done on such house 
and materials furnished therefor will take preced- 
ence of a claim of the widow on account of a 
debt for trust funds.*t Sometimes a mechanic’s 
lien is denied priority over the claims of other 
creditors of a decedent where the lienor has not 
filed his lien®? or taken steps to enforce it,®* at 
or within a specified time. 

[§ 404] (3) Promissory Note. An accommodation 
note given by a contractor to a subcontractor can- 
not, in the hands of a third person to whom it 
has been transferred, be prior to the rights of 
lienors in the real property.** 

[§ 405] (4) Rights of Sureties Completing Con- 
tract. Where, on default of the contractor, his 
surety, as such and in order to protect himself 
from liability under his contract of suretyship, com- 
pletes the contract, he stands in the shoes of the 


Stevens v. Ogden, 130 N. Y. 182, 29 
NE 229 [rev 54 Hun 419, 7 NYS 771]; 
Mechanics’, etc., Nat. Bank v. Winant, 
123.N. Y. 265, 25 NE 262;) Lauer v. 
Dunn, 115 N. Y. 405, 22’ NE 270 [aff 
52 Hun 191, 5 NYS 161]; Mayer v. 
Killilea, 63 "App.* Div. 318, 71. NYS 
786; Garden City Co. v. Schnugg, 39 
Mise. 840, 81 NYS 496. 

Oh.—Copeland vy. Manton, 22 Oh. 
St. 398; Tollheis v. James, 7 Oh. Cir. 
Ct. 386, 4 Oh. Cir. Dec. 646. 

Tex.—Harris County v. Campbell, 
68 Tex. 22, 3 SW 243, 2 AmSR 467; 
House v. Schulze, 21 Tex. Civ. A. 
243, 52 SW 654. 


A Oe Sa lng. v. Willis, 22 Ont. 
39. 
[a] Indorsement over of archi- 


tect’s certificate.—Where a contractor 
indorsed and delivered a certificate, 
issued to him by the architect and 
calling for a payment, to a subcon- 
tractor, in payment of money due the 
latter, a lien subsequently filed by 
another subcontractor could not at- 
tach to the balance due on the certifi- 
cate at the time of filing. Smith v. 
ep eltorsng Arms, 89 Hun 70, 35 NYS 
62. 


Order on particular fund as equita- 
ble assignment generally see Assign- 
ments §§ 83-87. 

45. Texas Glass, etc. Co. v. 

_ Southwestern Iron Co., (Tex. Civ. A.) 
147 SW 620 [mod on other grounds 
193 SW 1072); Beilharz v. Illings- 
worth, 62°Tex, Civ. A. 647, 132 SW 
106. 

[a] Failure to demand payment.— 
An accepted order, drawn by the 
contractor on the owner in favor of 
the materialman, is an assignment of 
so much of the payment due the con- 
tractor, which the materialman does 
not forfeit by a failure to demand 
payment thereof. White v. Livings- 
ton, 69 App. Div. 361, 75 NYS 466 
{aff 174 N. Y. 538 mem, 66 NE 1118 
mem]. ‘ 

46. Keupler v. Hisele, 79 N. J. Eq. 
480, 483, 83 A 999 [aff 79 N. J. Eq, 
651i, 838 A 999]. 

[a] Application of rule.—Where 
the owner guaranteed payment of an 
order drawn against him by the con- 
tractor for money due a third person, 
the order at the time the last install- 
ment fell due became fully operative 


as an equitable assignment as against 
persons who at that time had no 
prior rights, they having not served 
stop notices until after the last in- 
stallmént became due. Keupler v. 
Wisele, 79 N. J. Eq. 480, 483, 83 A 
999 faff T9 UN! ‘J--Eq. 651,.°83" Ae 9997. 

47. Fell v. McManus, (N. J. Ch.) 
1 A 747; Stevens v. Ogden, 130 N. Y. 
182, 29 NE 229; Newman v. Levy, 84 
Hun 478, 32 NYS 557. 

43. School Dist. No. 85 Bd. of Edu- 
cation v. Duparquet, 50 N. J. Eq. 234, 
24 A 922; White v. Livingston, 69 
App. Div. 361, 75 NYS 466 [aff 174 
N. Y. 538 mem, 66 NE 1118 mem}; 
Hondorf v. Atwater, 75 Hun 369, 27 
NYS 447; Young Stone Dressing Co. 
v. St. James’ Church, 61 Barb. (N. Y.) 
489; Oates v. Haley, 1 Daly (N. Y.) 
338; Frederick v. Goodman St. Home- 
stead Assoc., 29 NYS 1041. 

49. Southern California Electric 
Co. v. McDonald, 178 Cal. 386, 173 P 
760; Bridgeport First Nat. Bank v. 
Perris Irr; Dist; 107 Cak 
45 


[a] “An assignment of an install- 
ment of the contract price made by 
the contractor to a third person does 
not prevent a claimant under section 
1184 [Code Civ. Proc.] from inter- 
cepting the money by a stop notice 
given prior to the maturity thereof, 
and the right of such claimant is su- 
perior to that of the assignee.” 
Southern California Electric Co. v. 
Beis LT SUCALN S654 392, enlie sine: 


50. See cases infra note 51; 
generally Assignments § 81. 

{a] The owner is not obliged to 
accept orders for part of a payment 
to become due. Miller v. Brigot, 8 
a, 533: 

51. Seyfried v. Stoll, 56 N. J. Eq. 
187, 38 A 955; McPherson v. Walton, 
42 N. J. Eq. 282, 11 A 21; Stevens v. 
Reynolds, 54 Hun 419, 7 NYS 771 
[rev on other grounds 130 N. Y. 182, 
29 NE 229]; Hurd v. Johnson Park 
Inv. Co., 13 Misc. 648, 34 NYS 915; 
Clark v. Gillespie, 70 Tex. 513, 8 
SW 121; Harris County v. Campbell, 
68 Tex. 22, 3 SW 243, 2 AmSR 467. 

52. Whether liens defeated by as- 
signment for benefit of creditors of: 
Contractor see infra § 446 
Owner see Assignments tar Benefit 


and 


55, 40 P. 


of Creditors § 485. 

53-54. Donnelly v. Johnes, 58 N. J. 
Eq. 442, 44 A 180; Willson vy. Salmon, 
45 ON Jet Has 257, 17 AL_815;-Johnee. 
Kane Co. v. Kinney, 174 N. Y. 69, 66 
NE 619 [rev 68 App. Div. 163, 74 NYS 
260]; McMurray v. Hutcheson, 10 
Dalyci ON. wi) 649. 59 «-HowPrs 220; 
Smith v. Baily, 8 Daly (N. Y.) 128; 
Oates: vy. ‘Haley, 1 Daly “CNcSY2us385 
Henderson y. Sturgis, 1 Daly (N. Y.) 
336; Reading Hardware Co. v. New 
York, 27 Misc. 448, 59 NYS - 253; 
Matter of Christie Mfg. Co., 15 Misc. 
588, 36 NYS 923; Murray v. Gerety, 
11 NYS 205, 25 AbbNCas 161; Mande- 
ville v. Reed, 13 AbbPr (N. Y.) 173; 
Crist v. Langhorst, 5 Oh. Dee. (Re- 
print) 352, 1 CincLBul 111. 

55. John P. Kane Co. vy. Kinney, 
174 N. Y. 69, 66 NE 619 [rev 68 App. 
Div. 163, 74 NYS 260 (rev 35 Misc. 1, 
71 NYS 8)]. 

56. Wood v. Grifenhagen, 37 Misc. 
553, 75 NYS 1014. : 

57. Van Kannel Revolving Door 
Co. v. Astor, 119 App. Div. 214, 104 
NYS 653, 122 App. Div. 613, 107 NYS 
507. 


58. Blue Pearl Granite Co. v. Mer- 
chants’ Bank, 172 N. C. 354, 90 SE 
312. 

59. See supra § 333. 

60. Priority between mechanics’ 


liens and: 
Dower see Dower § 98. 
Widow's allowance see Executors and 

Administrators § 806. 
nas Boynton v. Westbrook, 74 Ga, 
62. See cases infra this note. 
[a] In Pennsylvania (1) under 
early or local statutes it was held 
that a mechanic’s lien not filed at 
the time of the death of the owner 
was not entitled to priority over the 
claims of other creditors. Hoff’s App., 
102 Pa. 218 (the act of Aug. 1, 1868, 
applicable to the city of Philadel- 
phia); Watts v. Vezin, 12 WklyNC 
250. (2) But a subsequent statute 
provides for the filing of a lien after 
the death of the owner and for pri- 
ority. Langbein’s Est., 15 Pa. Dist. 
961 (Act June 4, 1901 § 56). 

63. Rietz v. Coyer, 83 Ill, 28 (six 
months). 

64. Rukeyser v. Rouss, 102 Misc. 
417, 169 NYS 840. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, . 
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contractor® and is entitled to the balance due only 
after all valid: mechanics’ liens are satisfied.®¢: 
the other hand, where the surety completes the 
work under an agreement with the owner, he stands 
in the place of,°? and is subrogated to the rights 
of,°* the owner, and hence has a right, superior 
to that of mechanic’s lien claimants, in a fund which 
the owner might have apphed in completing the 
building if he had completed it himself.®® 

[§ 406] (5) Rights or Claims Asserted in Receiv- 
ership or Liquidation Proceedings. 
ceiver has been appointed for the contractor, and 
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Where a re- 


his receivership perfected before a subcontractor or 


[§ 407] A. Of Inchoate Lien—1. In General. 
some jurisdictions it is held that an inchoate me- 
chanic’s lien may be assigned so as to invest the 
assignee with the right to perfect and enforce the 
same,’> in the same manner and to the same extent 
as the assignor might have done;7® but in other 
jurisdictions the right to acquire a ‘lien in the 


Maneely v. New York, 119 App.| A. 347, 


65. 
Div. 376, 105 NYS 976; Harley v. 
Mapes Reeves Constr. Co., 33 Misc. 
626, 68 NYS 191; Virginia Electric 
Transmission Co. v. Pennington Gap 
Bank, 137 Va. 94, 119 SE 99. 

66. Maneely v. New York, 119 
App. Div. 376, 105 NYS 976; Harley 
v. Mapes Reeves Constr. Co., 38 Misc. 
626, 68 NYS 191; Virginia Electric 
Transmission Co, v. Pennington Gap 
Bank, 137 Va. 94, 119 SH 99. 

67. Crown Lumber Co. v. Smythe, 
19 Alta. L. 558, [1923] 3 DomLR 933, 
{1923] 2 WestWkly 1019. 

68. Crown Lumber Co. v. Smythe, 
supra. 

69. St. Peter’s Catholic Church vy. 
Vannote, 66 N. J. Eq. 78, 56 A 1037; 
Crown Lumber Co. v. Smythe, 19 
Alta, 14," 558; [1923]. 3-DeomLR-7933, 
(1923] 2 WestWkly 1019. 

70. Smith v. Pierce, 45 App. Div. 
628, 60 NYS 1011. 

[al A receiver appointed in sup- 
plementary proceedings against the 
contractor has a right to the debt 
prior to that of a lienor who filed his 
lien after the supplementary proceed- 
ings were commenced, although be- 
fore the receiver was appointed. 
McCorkle v. Herriman, 117 N. Y. 297, 
22 NE 948 [rev 22 NYSt 519]. Contra 
Deady v. Fink, 5 NYS 3. 


71. See supra § 327. 
72. See supra § 333. 
73. Re Clinton Thresher Co., 15 


OntWR._ 318. 

74. Cross references: 
Assignments generally see Assign- 

ments 5 C. J. p 830. 

Priority: 

Assignment of labor and material 
claims as passing right to gener- 
ally see Assignments § 128. 

Between liens of subcontractor, 
etc., and assignments of money 
due contractor see supra § 399. 

75. Ala.—Leftwich Lumber Co. v. 
Florence Mut. Bldg., etc., Assoc., 104 
Ala, 584, 18 S 48. 

Colo.—Perkins v. Boyd, 16 Colo. A. 
266, 65 P 350; Sprague Inv. Co. v. 
Mouat Lumber Co., 14 Colo. A. 107, 
60 P 179; Small v. Foley, 8 Colo. A. 
435, 47 P 64. 

Til.—Chaflin v. Nichols, 211 Ill. A. 
109 (reciting a statute so providing). 

Iowa.—Peatman v. Centerville 
Light, etc., Co., 105 Iowa 1, 74 NW 
689, 67 AmSR 276 [expl and dist 
Langan v. Sankey, 55 Iowa 52, 7 NW 
393; Brown v. Smith, 55 Iowa 31, 7 
NW 401; Merchant v. Ottumwa 
Water Power Co., 54 Iowa 451, 6 
NW 709; Decorah First Nat. Bank v. 
Day, 52 Iowa 680, 3 NW 728]. 

Kan.—Brown vy. Neosho 
School Dist. No. 84, 48 Kan. 709, 29 P 
1069; Milwaukee Mechanics’ Inv. Co. 
v. Brown, 3 Kan. A. 225, 44 P 365. 
See also Hamilton y. Whitson, 5 Kan, 


County 


Ix. ASSIGNMENT“ 
In 


48 P -462 (recognizing the 
rule). 

Me.—Murphy v. Adams, 71 Me. 118, 
86 AmR~ 299. [dist: Pearsons  v. 
Tincker, 36 Me. 884, and foll Phillips 
Vv. Vose, 81 Me. 134, 16 A 463]. 

Mich.—Sandusky Grain Co. v. Bor- 
den’s Condensed Milk Co., 214 Mich. 
306, 183 NW 218; McAllister v. Des 
Rochers, 132 Mich. 381, 93 NW _ 887. 
Contra Fitzgerald v. Port Huron 
First Presb. Church, 1 Mich. N. P. 
243. 


Minn.—Kinney v. Duluth Ore Co., 
58 Minn. 455, 60 NW 23, 49 AmSR 
528; Davis v. Crookston Waterworks, 
etc., Co., 57 Minn. 402, 59 NW 482, 
47 AmSR 622, 

Miss.—Kerr v. Moore, 54 Miss. 286. 

Okl.—Mapel v. Long-Bell Lumber 
Co., itd Oki; 249, 229 P. 793. 
os I.—McDonald vy. Kelly, 14 R. I. 
3 

S. D.—Hill v. Alliance Bldg. Co., 6 
S. D. 160, 60 NW 752, 55 AmSR 819. 

Utah.—Smoot v. Checketts, 41 Utah 
2115\;-21:9, 2125 - P 412,-4 AnnCasil915C 
1113 [auot Cye]. 

B. C.—Sickler v. Spencer, 17 ‘iB. Cc 
41, 19 WestLR 557 


Man.—Kelly Ve. ‘McKenzie, 1 Man. 
169. 
Ont.—Grant v. Dunn, 3 Ont. 376. 


{a] A receiver (1) of a corpora- 
tion may perfect and enforce a me- 
chanic’s lien to which the corporation 
is entitled. Andrews, etc., Iron Co. v. 
Isaac D. Smead Heating, etc., Co., 5 
OhS&CP 292, 7 OhNP 4389. (2) How- 
ever, the mere appointment of a re- 
ceiver for the lienor under a credi- 
tor’s bill does not release the lien, it 
not appearing that the receiver ever 
laid claim to the demand. Barstow 
v. McLachlan, 99 Ill. 641. 

76. Kerr v. Moore, 54 Miss. 286. 

77. Ark.—Dano v. Mississippi, etc., 
R. Co., 27 Ark. 564. 

Cal.—Mills v. La Verne Land Co., 
97 Cal. 254, 32 P 169, 33 AmSR 168, 

Mo.—Griswold v. Carthage, etc., R. 
Co., 18 Mo. A. 52 [foll Brown v. Chi- 
cago, etc., R. Co., 36 Mo. A. 458]. 

N. Y.—Rollin v. Cross, 45 N. Y. 


766; Tisdale Lumber Co. v. Read 
Realty Co., 154 App. Div. 270, 1388 
NYS 829. 


Wash.—Dexter v. Sparkman, 2 
Wash. 165, 25 P 1070. 

See Brown v. Harper, 4 Or. 89 
(discussing the point, but dealing 
with a case where a perfected lien 
was assigned). 

78. Alaska.—Irvin v. McDougall, 5 
Alaska 300, 303 [cit Cyc]. 

Ark.—Young Men’s Bldg. Assoc. v. 


Ware, 158 Ark. 137, 249 SW 545; 
Dano v. Mississippi, ete., R. Co., 27 
Ark. 564. 

Cal.—Rauer v. Fay, 110 Cal. 361, 


42 P 902; Simons v. Webster, 108 Cal. 
16, 40 P.1056; Mills v. La Verne Land 
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materialman files his notice of lien, the rights of 
the receiver are superior and prior to the rights 
of the hen claimant,” at least in a jurisdiction 
where a mechanic’s lien does not attach until the 
filing of the notice of lien.”? 
in a jurisdiction where liens attach at the time 
of the commencement of the work,’? where pro- 
ceedings to wind up the corporation "which was the 
owner of the property were commenced after the 
liens attached but prior to the dates when they 
were registered, 
in priority to ordinary creditors.’* 


On the other hand 


the len claimants are to be paid 


present or future is held to be a personal one’? 
and not assignable.7§ 

[§ 408] 2. Nature, Subject Matter, and Purpose 
of Assignment or Transfer. 
an inchoate mechanic 
assignment of a lienable claim will carry with it 
the right to perfect and enforce a lien;®° but in 


In jurisdictions where 
’s lien is assignable,”® the mere 


Co. Ot Cals 2545322 5169733 Am Ors 
168 [foll McCrea v. Johnson, 104 Cal. 
224, 37 P 902). 

Ga.—Hooper v. Sells, 58 Ga. 127. 

Ind.—Fleming v. Greener, 173 Ind. 
260, 87 NE 719, 90 NE 72, 78, 146 
AmSR 254, 21 AnnCas 959 [overr 
Midland R. Co. v. Wilcox, 122 Ind. 84, 
23 NE 506]; Jenckes v. ‘Jenckes, - 145 
Ind. 624, 44 NE 632. 

Ky. —Frailey v. Winchester, etc., R. 
Co., 96 Ky. 570, 29 SW 446. 

Mo.—Griswold v. Carthage, etc., R. 
Co., 18 Mo. A. 52 [foll Brown v. Chi- 
cago, etc., R. Co., 36’ Mo. A. 458]. 
HSER pemtar v. Germaine, 1 Mont. 

Nebr.—Noll v. Kenneally, 37 Nebr. 
879, 56 NW 722; Goodman, ete., Co. 
v. Pence, 21 Nebr. 459, 32 NW 219. 

N. Y.—Ogden v. Alexander, 140 N. 
Y. 356, 35 NE 638 [aff 63 Hun 56, 17 
NYS 641]; Rollin v. Cross, 45 N. Y. 
766; Tisdale Lumber Co. v. Read 
Realty Co., 154 App. Div. 270, 138 
NYS 829; Roberts v. Fowler, 3 E. D. 
Smith 632, 4 AbbPr 263. Contra Eng- 
lish v. Lee, 68 Hun 572, 18 NYS 576. 

Tex.—Muscogee First Nat. Bank 
v. Campbell, 24 Tex. Civ. A. 160, 58 
SW. 628. 

Wash.—Dexter v. 
Wash. 165, 25 P 1070. 

79. See supra § 407. 

80. Ala.—Leftwich Lumber Co. v. 
Florence Mut. Bldg., etc., Assoc., 104 
Ala. 584, 18 S 48. 

Colo.—Perkins v. Boyd, 16 Colo. A. 
266, 65 P 350; Sprague Inv. Co. v. 
Mouat Lumber, etc., Co., 14 Colo. A. 
LOW, GORE A793 

Ill.— Boyer v. Keller, 258 Ill. 106, 
101 NE 237, AnnCas1916B 628. 

Iowa.—Peatman Vv. Centerville 
Light, ete. Co., 105 Iowa 1, 74 NW 
689, 87 AmSR 276 [expl and dist 
Langan v. Sankey, 55 Iowa 52, 7 NW 
393; Brown v. Smith, 55 Iowa 31, 7 
NW 401; Merchant v. Ottumwa 
Water Power Co., 54 Iowa 451, 6 NW 
709; Decorah First Nat. Bank v. 
Day, 52 Iowa 680, 3 NW 728]. 


Sparkman, 2 


Kan.—Milwaukee Mechanics’ Ins. 
Co. v. Brown, 3 Kan. A. 225, 44 P 
35. 

Mass.—Wiley v. Connelly, 179 


Mass. 360, 60 NE 784. 

Mich.—Sandusky Grain Co. v. Bor- 
den’s Condensed Milk Co., 214 Mich. 
306, 183 NW 218. 

Minn.—Kinney v. Duluth Ore Co., 
Se atarel 455, 60 NW 23, 49 AmSR 
528. 

R. I.—McDonald v. Kelly, 14 R. I. 
335. 

[a] Whus (1) where the holder of 
a claim has made a general assign- 
ment for the benefit of his creditors, 
the assignee has full power to file a 
lien statement and acquire a lien, 
Sprague Inv. Co. v. Mouat Lumber, 
etc., Co., 14 Colo. A, 107, 60 P 179. 
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jurisdictions where an unperfected lien is not as- 
signable,*! while lienable claims may of course be 


assigned,®? provided there is a compliance with such | 


statutory requirements relating to filing as are ap- 
plicable, and the assignee will take title to the 
claim or debt,’+ the assignment, when made before 
perfection of the lien, carries with it no lien*® and 
no right to perfect,’ enforce,*? or assertS* a lien. 
An absolute assignment by a lien claimant of the 
amount due him deprives him of the right of sub- 
sequently filing a lien statement,®® and in jurisdic- 
tions where an assignment of the claim before per- 
fection of the lien confers no rights in respect 
of the lien on the assignee,®® such assignment 
destroys the right to a lien.®' On the other hand 
the rule obtaining in some jurisdictions that the 
right to acquire a lien is destroyed by an assign- 
ment thereof?” does not apply to an assignment 
made to enable the assignee to sue.®* Likewise the 
right to create a lien may be assigned where the 
assignment is made for the benefit of the assignor, 
and to be held by the assignee as his agent, so 
that the len may be preserved.®* The mere giving 
of an order on the debtor which is never presented, 
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accepted, or paid does not defeat the right to a 
lien.*® An assignment of the claim as collateral 
security does not deprive the assignor of the right 
of subsequently filing a lien statement®* and enfore- 
ing the lien in his own name.®? Also, a contractor 
may file his notice of lien after assigning a note 
taken by him for the amount due.®* 

A change in the personnel of the contracting firm 
does not destroy the right to a lien for what was 
done or furnished pursuant to the contract; a 
member of a firm who acquires the interests of 
his partner does not stand simply in the position 
of an assignee,! and the rule obtaining in some 
jurisdictions that the right to create a lien cannot 
be assigned? is not applicable.* But the fact that 
a contractor, after making the contract, entered 
into a partnership with another person, who is the 
legal successor of the firm, has been held not to 
authorize such person to file a lien under the con- 
tract between the contractor and owner to which 
he was a stranger.* 

[§ 409] 3. In Whose Name Lien Perfected and 
Enforced.®. According to some authorities the as- 
signee of a lienable claim may perfect a lien in 


(2) Where a partnership properly as- 
signed its claim to a corporation, the 
Jatter has a right to file a claim for 
lien and seek to have it enforced, 
Boyer v. Keller, 258 Ill. 106, 101 NE 
237, AnnCas1916B 628. (3) A holder 
of an assigned note, given for ma- 
terials furnished in a building, may 
enforce the statutory lien against 
the building. Dodds v. Cavett, 133 
Miss. 470, 97 S 813. Compare St. 
John v. Hall, 41 Conn. 522 (the mere 
transfer of a promissory note given 
by the owner’s husband to the builder 
in payment of his claim for labor 
and materials does not transfer also 
the builder’s right to a lien on the 
building where the committee ap- 
pointed to find the facts finds that the 
builder, when he transferred the note, 
“did not convey or attempt to convey 
any rights or interests other than 
those represented by the note’). (4) 
Where a so-called pay check, made 
payable at a bank, although not 
drawn on the bank and not being in 
the form of a check, being rather in 
the form of a certificate stating the 
hours of labor performed and the 
amount due, was issued to a laborer 
and the bank took the check, paying 
the laborer the face thereof, the 
transaction amounted to an assign- 
ment of the claim for labor, invest- 
ing the bank with the right to a lien 
together with the right to enforce it. 
Sandusky Grain Co. v. Borden’s Con- 
densed Milk Co., 214 Mich. 306, 183 
NW 218. 

Assignment of claim as passing 
perfected lien see infra § 410. 

81. See supra § 407. 

g2. Jenckes v. Jenckes, 145 Ind. 
624, 44 NE 632; Muscogee First Nat. 
Bank v. Campbell, 24 Tex. Civ. <A, 
160, 58 SW 628. 

Assignment of money to become 
due under building contract gener- 
ally see Assignments § 86 note 389 


s]. 
; aa, Lincoln Nat. Bank -v. John 
Peirce Co., 228 N. Y. 359, 127 NH 


253 [aff 185 App. Div. 9832 mem, 172 
NYS 904 mem (aff 98 Misc. 325, 164 
NYS 421)]; American Hardware 
Corp. v. Lyttle, 222 N. Y. 201, 118 
N® 604; Barrett v. Schaefer, 162 App. 
Div. 52, 146 NYS 1056 [aff 217 N. Y. 
722 mem, 112 NE 1054 mem]; Tuttle, 
etc., Mfg. Co. v. General Electric Co., 
120 Misc. 87, 197 NYS 683; American 
Clay, etce., Corp. v. Rochester Fold- 
ing’ Box Co.; 171 NYS) 720," Wright 
Ogden Co. v. Strayer, 165 NYS 569. 
Filing of assignment of building 
contract or of money due thereunder: 
Generally see Assignments § 77. 


To preserve priority over liens of 
Subcontractors, etc., see supra 
399. 


84. Loud v. Gold Ray Realty Co., 
W2Or.4155,01 42 Pi 85; 

85. Jenckes v. Jenckes, 145 Ind. 
624, 44 NE 632; Muscogee First Nat. 
Bank v. Campbell, 24 Tex. Civ. A. 
160, 58 SW 628. 

86. Fleming v. Greener, 173 Ind. 
260, 90 NE 72; 78, 140 AmSR 254, 
21 AnnCas 959; Chambers v. George 
Vassar’s Sons & Co., Inc., 81 Mise. 
562, 570, 148 NYS 615; Loud v. Gold 
Ray Realty ‘Co, 72) Or: 215542 (P 
785. 

“An assignment of the claim car- 
ries with it no right to file a lien to 
secure its payment.’ Chambers v. 
George Vassar’s Sons & Co., Ince., 
supra. 

87. California Portland Cement 
Co. v. ‘Wentworth Hotel Co., 16 Cal. 
A’. 692; 148° P 103) 113s Pleming +. 
Greener, 173 Ind. 260, 87 NE 719, 90 
N® 72, 73, 140 AmSR 254, 21 AnnCas 
CS = 

88. Barrett v. Schaefer, 162 App. 
Div. 52, 146 NYS 1056 [aff 217 N. Y. 
722 mem, 112 NE 1054 mem]. 

89. Davis v. Crookston Water- 
works, etc., Co., 57 Minn, 402, 59 NW 
482. 47 AmSR 622. 

[a] Assignment perfected and 
acted upon.—Where plaintiff as- 
signed all the money to become due 
under a contract for constructing 
defendant’s building in return for 
advances made by another, and the 
assignment was perfected by notice 
to defendant, who gave a mortgage 
on the premises to secure the ad- 
vances, plaintiff effectually divested 
himself of any inchoate right to a 
lien. Valente vy. Chieppo, 97 Conn. 
719, 117 A 801. 

90. See supra § 407. 

91. Irvine v. McDougall, 5 Alaska 
800; Noll v. Kenneally, 37 Nebr. 879, 
56 NW 722; Ogden v. Alexander, 140 
N. Y. 356, 35 NE 688 [aff 63 Hun 56, 
17 NYS 641]. Compare Hallahan v. 
Herbert, 4 Daly 209, 11 AbbPrNS 326 
{aff 57 N. Y. 409] (stating the con- 
trary in a case, however, where the 
question was not properly presented 
for determination). 

92. See supra text and note 91. 

93. Irvine v. McDougall, 235 Fed. 
888, 149 CCA 200. 

94. Rollin v. Cross, 45 N. Y.. 766. 

95. Omaha Oil, etce., Co. v. Greater 
America Exposition, 4 Nebr. (Unoff.) 
275, 93 NW: 963. 

96. Cal.—Heberling v. Day, 59 
Cal. A., 13, 209 P 908. 

Kan.—Hamilton v. Whitson, 5 Kan. 


A. 347, 48 P 462. 

Minn.—Davis v. Crookston Water- 
works, etc., Co., 57 Minn. 402, 50 NW 
582, 47 AmSR 622. 

Mo.—Ittner v. Hughes, 154 Mo. 55, 
55 SW 267, 133 Mo. 679, 34 SW 1110. 

Wash.—Potvin v. Denny Hotel Co., 
9. Wash 316.) 874 P* 320,.°38) P1002 
[dist Dexter v. Sparkman, 2 Wash. 
165, 25 P°1070]J. 

{a] Parol evidence is admissible 
to show that an assignment, absolute 
on its face, was in fact intended 
merely as security. Davis v. Crooks- 
ton Waterworks, ete., Co., 57 Minn. 
402, 47 AmSR 622. 

97. See infra § 409. 

98. Linneman v. Bieber, 85 Hun 
477, 479, 33 NYS 129 (“As the note 
was held by the plaintiff at the time 
the notice of lien was filed by John 
F. Linneman it is contended that no 
lien was effectually created. It 
would have been futile if the note had 
been taken in satisfaction of the debt, 
and such would have been the effect 
if he had then ceased to have any 
relation to the note, because he then 
would have no interest to protect. 
... Mr. Linneman was contingently 
liable as indorser of the note, having 
the right at its maturity on default 
in payment by the maker to take up 
and hold it against him’’). 

99. Cal.—Simons v. Webster, 108 
Cal. 16, 40 P1056: 


Iowa.—German Bank v. Schloth,. 
59 Iowa 316, 18 NW 314. 
Kan.—Brown v..Neosho County 


School Dist. No. 84, 48 Kan. 709, 29 
P 1069 [foll Milwaukee Mechanics’ 
Ins. Co. v. Brown, 3 Kan, A. 225, 44 


P35]. 
Wheeler, 14 


Mass.—Busfield  v. 
Allen 139. 
N. Y.—Ogden v. Alexander, 140 N. 


Y. 856, 35 NE 638 [aff 63 Hun 56,. 


17 NYS 641]. 

‘In whose name lien perfected see 
infra § 409. 

1. Ogden v. Alexander, 140 N. Y. 
356, 35 NE 688 [aff 68 Hun 56, 17 
NYS 641]. 

2. See supra § 407. 

3. Simons v. Webster, 108 Cal. 16, 
40 P 1056 [dist Mills v. La Verne 
Land Co., 97 Cal. 254, 32 P 169, 33 
AmSR_ 168]. 

4. Bohem v. Seabury, 141 Pa, 594, 
21 A 674. 

5. Cross references: 

Parties defendant in suit by assignee 

see infra § 546. 

Persons entitled to enforce lien: 

Generally see infra § 539. 

Where perfected lien has been as- 

signed see infra § 411. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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§§ 409-410] 


his own name,® but other cases hold that the lien 
should be perfected in the name of the assignor.’ 


So also some authorities hold that, 


to the hen has been assigned,.an action to en- 
force the lien may be brought in the name of the 
real party in interest,’ while others require the lien 
to be enforced in the name of the assignor for the 


benefit of the assignee.® 


Where the claim has been assigned as collateral 
security, the assignor may enforce the lien in his own 
name,’® especially where the claim has been. re- 
assigned to the assignor for the purpose of enabling 


him to register it.11 


- Where there has been a change in the personnel 
of the contracting firm, it has been variously held 
that the hen may and should be perfected and en- 
forced in the firm name,!? the names of the original 
partners,’* or the names of the successors.14 

Assignment of contract. Where a building con- 
tract is assigned before completion, and completed 
by the assignee, the latter may file and enforce a 


6. Ala. —Leftwich Lumber Co. v. 
Florence Mut. Bldg., etc., Assoc., 104 
Ala. 584,18 S 48. 

Tll.— Boyer v. Keller, 258 Tll. 106, 
101 NE 23%, AnnCasi916B 628. 

Minn. —Kinney v. Duluth Ore Co., 
58 Minn. 455, 60 NW 238, 49 AmSR 
528; Davis v. Crookston Waterworks, 
ete., Co., 57 Minn. 402, 59 NW 482, 47 
AmSR 622 (where the assignment is 
absolute and not merely as security). 
iene v. McKenzie, 1 Man. 
- Ont.—Grant v. Dunn, 3 Ont. 376. 

7 McDonald v. Kelly, 14 R. I. 
335; Hill v. Alliance Bldg. Co., 6 
S. D.-160, 60 NW 752, 55 AmSR 819. 

8 Leftwich Lumber Co. v. Flor- 
ence Mut. Bldg., etc., Assoc., 104 Ala. 
584, 18 S 48; Builders’ Supply, etc., 
Co. v. Bgegmann, 190% Hie RAL 57/25. 
Brown v. Neosho County School Dist. 
No. 84, 48 Kan. 709, 29 P 1069; Mil- 
waukee Mechanics’ Ins. Co. v. Brown, 
3 Kan. -A, 225, 44 P 35; Sickler v. 
Spencer, 17 B. C. 41, 19 WestLR 557. 

9. Williams v. Weinbaum, 178 
Mass. 238, 59 NE 626; McDonald v. 
Kelly, 14 R. I. 335. 

10. Weber’ v. Bushnell, 171 ql. 
587,.49 NE 728 [rev 69 ill. 
Ittner v. Hughes, 133 Mo. 
SW 1110 [aff 154 Mo. 55, 55 SwW 267); 
Hawkins v. Mapes- -Reeve Constr. Co:; 
82 App. Div. 72, 81 NYS 794 [aff 178 
NEON 236, 40 NED 783]5-Potvin: wv 
Denny Hotel Co.,_-9- Wash: 316,37 P 
320, 38 P 1002. See also Friedman v. 
Roderick, 20 Ill. A. 622 (the assignee 
may maintain a petition in the name 
of the assignor); Shapiro v. Schultz, 
32 Ind..A. 219, 68 NE 184 (where a 
building contractor assigned the con- 
tract and the amount to be earned 
thereunder to indemnify the assignee 
for loss as surety on the assignee’s 
mote for an amount smaller than 
would be due under the contract, it 
being agreed that the contractor 
should perfect his right to a me- 
chaniec’s lien for the whole, amount 
earned by the contract, and fn an ac- 
tion to enforce the lien the assignee 
was made a party defendant, acqui- 
esced in the course pursued by the 
assignor, and disclaimed all interest 
in the contract, the contractor did 
not, by such assignment, part with 
his right to sue to enforce the lien). 

11. “Macomber v. Bigelow, 126 Cal. 
9, 58 P 312; Weber v. Bushnell, 171 
587, 49 NE 728 [rev 69 Tt eAU 
; Currier v. Friedrick, 22 Grant 
Ch. (Ont.) 243. 

12. Busfield v. Wheeler, 14 Allen 
(Mass.) 139. 

13. German Bank vy. Schloth, 59 
Iowa 316, 13 NW 314 

14. Brown v. Neosho County 
School Dist. No. 84, 48 Kan. 709, 29 P 
1069 [foll Milwaukee Mechanics’ Ins. 
Conv. Brown, 8 Kans As 226;-+44-P 
35]. 


MECHANICS’. LIENS 


where the “right 


chanie 
| sary papers, it 
mechanic’s 


security.+8 


pose.*? 


15. Pensacola R. Co. y. Schaffer, 
76 Ala, 233; Schalk vy. Norris, 7 Misc. 
20, 27 NYS 390; Iaege v. Bossieux, 15 
Gratt: (56 Va.) 83,: 76 AmD~ 189; 
Aslip' v. Monkman, 22 Man. 779, 9 
DomLR 97, 22 WestLR 667, 3 West 
Wkly 459. 

{a] The case is not affected by 
the facts that the original contractor 
was not released from liability for 
his breach of contract in the past or 
that the assignee has agreed to pay 
the original contractor a part of the 
profits which he might realize from 
the transaction. Pensacola R. Co. v. 
Schaffer, 76 Ala. 233. 


16. McDonald v. Kelly, 14 R. IL. 
335, 
17. U. S.—Davis v. Bilsland, 18 


Wall. 659, 21 L. ed. 969 (under Mon- 
tana statute). 

Ala.—Leftwich Lumber Co. v. 
Florence Mut. Bldg., etc., Assoc., 104 
Ala. 584, 18 S 48. 

Cal.—Rauer v. Fay, 110 Cal, 361, 
42 P 902; Pacific Mut. L. Ins. Co. v. 
Fisher, 109 Cal. 566, 42 P 154, 

Colo.—Sprague Inv. Co. v. Mouat 
Lumber, etc., Co., 14 Colo. A. 107, 60 
P 179; Small -v. Foley, 8 Colo. A. 
435, 47 P 64. 

Fla.—Clarkson v. Louderback, 36 
Fla. 660, 19 S 887. 

Ga.—Logue v. Walker, 141 Ga. 644, 
81 SE 849. 

Ind.—Jenckes v. Jenckes, 145 Ind. 
624, 44 NE 632; Trueblood v. Shell- 
house, 19 Ind. A, 91, 49 NE 47. 

Iowa.—Peatman Vv. Centerville 
Light, etce., Co., 105 Iowa 1, 74 NW 
689, 67 AmSR 276; German Bank v. 
Schloth, 59 Iowa 316, 13 NW 314; 
Langan v. Sankey, 55 Iowa 52, 7 NW 
393; Brown v. Smith, 55 Iowa 31, 7 
NW 401; Merchant vy. Ottumwa 
iis Power Co., 54 Iowa 451, 6 NW 
709. 

Kan.—Brown v. Neosho County 
School Dist. No. 84, 48 Kan. 709, 29 
P 1069; Hamilton v. Whitson, 5 Kan. 
A, 347, 48 P 462; Milwaukee Mechan- 
jes), Ins! Ca:. V.s"Brown, “8 4dsan;, A: 
225, 44 P 35. 

Minn.—Tuttle v. Howe, 14 Minn. 
145, 100 AmD 205 [appr Kinney v. 
Duluth Ore Co., 58 Minn. 455, 60 NW 
23, 49 AmSR 528]. 

Miss.—Kerr v. Moore, 54 Miss. 286. 

Mo.—lIttner v. Hughes, 154 Mo. 55, 
55 SW 267; Allen v. Frumet Min., 
etc., Co., 73 Mo. 688; Jones v. Hurst, 
67 Mo. 568; Goff v. Papin, 34 Mo. 177. 

Mont.—Mason v. Germaine, 1 Mont. 
263. 

Nebr.—Hoagland v. Van Etten, 31 
Nebr. 292, 47 NW 920, 23 Nebr. 462, 
36 NW 755, 22 Nebr. 681, 35 NW 869; 
Goodman, ete., Co. v. Pence, 21 Nebr. 
459, 32 NW 219; Rogers v. Omaha 
Hotel Co., 4 Nebr. 54. 

Nev.—Skyrme v. Occidental Mill, 
etce., Co., 8 Nev. 219. 

N. Y.—Lawrence v. Greenfield Cong, 
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lien in his own name if the effect of the assignment 
was to substitute him as original contractor, and 
the owner consented to such substitution;!® but if 
the assignee completed the contract merely as rep- 
resenting the original contractor, without being sub- 
stituted for him, the lien is properly perfected and 
enforced in the name of the assignee for the benefit 
of the assignor.?® 

[§ 410] B. Of Perfected Lien—1. In General. 
is well established as a general rule that after a me- 
’s lien has been perfected by filing the neces- 


It 


may be assigned.17 <A perfected 


lien passes as an incident with the as- 
signment of the demand for which it stands as 
Indeed the lien. cannot be effectively 
assigned. without an assignment of the debt.?® 
particular words are necessary to constitute an 
assignment of the lien eclaim,?° and if the intent 
of the parties to effect an assignment is clearly 
expressed, this is sufficient to accomplish the pur- 
An assignment indorsed on the hen paper 


No 


Church, 164° N. Y. 115, 58 NE 24 
[aff 32 App. Div. 489, 53 NYS 145]; 
Davis v. New York, 15 App. Div. 518, 
78 NYS 336; Linneman v. Bieber, 85 
Hun 477, 33 NYS 129; Roberts -v. 
Fowler, 3 E. D. Smith, 632; Cham- 
bers v. George Vassar’s Sons & Co., 
Inc., 81 Mise. 562, 1438 NYS. 615; 
Warwick First Nat. Bank y. Mitchell, 
46 Misc. 30, 938 NYS 231; Wood v. 
pe eeubasen, 87. Mise. 553, .75 NYS 


Or.—Loud v. Gold Ray Realty Co., 
72 Or. 155, 142 P 785; Nottingham v. 
McKendrick, 38 Or. 495, 57 P 195, 63 
P 822; Brown v. Harper, 4 Or. 89. 


Pa.—Keim v. McRoberts, 18 Pa. 
Super. 167. 
bare I.—MecDonald v. Kelly, 14 R, I. 
oO 
Bar C.—Oliver v. Fowler, 22 S. C. 


S. D.—Hill vy. Alliance Bldg. Co., 6 
S. D. 160, 60 NW 752, 55 AmSR 819. 

Tex.— Muscogee First Nat. Bank 
v. Campbell, 24 Tex. Civ. A. 160, 58 
SW 628; House v. Schulze, 21 Tex. 
Civ. A. 248, 52 SW 654. 

Va.—tIaege v. Bossieux, 15 Gratt. 
(56 Va.) 83, 76 AmD 189. 

Wash. —Fairhaven Land Co. v. 
Jordan, 5 Wash. 729, 32 P 729. 

{a] In Wisconsin (i) the courts 
have held that in the absence of stat- 
ute the lien, even though perfected, 
is not assignable. Caldwell v. Law- 
rence, 10 Wis. 331. (2) While Rev. 
St. (1898) § 3316 makes the lien as- 
signable (iron River Bank v. Iron 
River, 91 Wis. 596, 65 NW 368) (3) 
that statute, with its limitations and 
conditions, is the measure of assign- 
ability (Shearer v. Browne, 102 Wis. 
585, 78 NW 744). 


18. Cal.—Rauer v. Fay, 110 Cal. 
861, 42. P; 902. 
Conn.—Soule v. Borelli, 80 Conn. : 


392, 68 A 979. 


Ind.—Trueblood v. Shellhouse, 19 
Ind. A. 91, 49 NE 47. 
Mo.—Allen v. Frumet Min., etc., 


Co., 73. Mo. 688; 
Mo. 568. 
Mont.—Mason v. Germaine, 1 Mont. 
263. 
Nebr.—Goodman, ete., Co. v. Pence, 
21 Nebr. 459, 32 NW 219. 
Or.—Nottingham v. McKendrick, 38 
Or. 495, 57 P 195, 63 P 822, 
Ray T.—MeDonala v. Kelly, 14 R. IL 


Jones vy. Hurst, 67 


Tex.—Austin, 
iels, 62 Tex. 70. 

Assignment of demand as passing 
inchoate lien see supra § 408. 

19. Ritter v. Stevenson, 7 Cal. 
388; Miller v. Guaranty Trust, etc., 
Co., (Tex. Civ. A.) 207 SW. 642. 

20. Clarkson v. Louderback, 36 
Fla. 660, 19 S 887; Skyrme v. Occi- 
dental Mill, ete., Co., 8 Nev. 219. 

21. Clarkson vy.’ Louderback, 36 
Fla. 660, 19. S 887. 


etce., R. Co. v. Dan- 
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MECHANICS’ LIENS 


[§§ 410-412 


of ‘‘the within lien and all my rights thereunder’’ | action to enforce the lien, assigns a part of his claim 


is an assignment of the debt as well as of the lien.?? 
However, where the statutes of the particular juris- 
diction require the assignment to be made in a par- 
ticular way, there must be a compliance therewith.”* 
According to some authorities an assignment of the 
lien must be in writing,?4 but it has also been 
held that the lien may be assigned by parol.?° 
in the case of written assignments generally,”* a 
written assignment of a mechanic’ 
fective unless,27 and until,?’ it is delivered. 


assignment may be registered.*® 


[§ 411] 2. In Whose Name Lien Enforced.*° <Ac* 
cording to some authorities the assignee of a per- 
fected lien may enforce the hen in his own name,** 
but it has also been held that the lien may*®* and 
should’? be enforced in the name of the assignor. 
Where the lienor, before the commencement of an. 


22. Skyrme v. Occidental Mill, 
etc., Co., 8 Nev. 219. 
23. Shearer v. Browne, 102 Wis. 


585, 78 NW 744. 

24. Ritter v. Stevenson, 7 Cal. 388; 
Wood vy. Grifenhagen, 37 Misc. 553, 
75 NYS 1014; Shearer v. Browne, 102 
Wis. 585, 78 NW 744. 

{a] A finding that the claim was 
transferred and assigned imports, in 
the absence of anything to show the 
contrary, that the court found upon 
sufficient evidence that the claim was 
assigned in writing. Patent Brick 
Co. v. Moore, 75 Cal. 205, 16 P 890. 

25. Trueblood vy. Shellhouse, 19 
Ind. A. 91, 49 NE 47; McFeron v. 
Doyens, 59 Or. 366, 116 P 1063. 

26. See Assignments § 76. 

sar Ritter v. Stevenson, 7 Cal. 
388. 

28. Irvine v. McDougall, 235 Fed. 
888, 149 CCA 200. 

29. Re Registration 
ment of Mechanic’s Lien, 
WestWkly 1191. 

30. Persons entitled to 
lien: 

Generally see infra § 539. 
Where inchoate lien has been as- 

signed see supra § 409. 

31. U. S.—Davis v. Bilsland, 18 
Wall. 659, 21 L. ed. 969 (under Mon- 
tana statute). 

Minn.—Tuttle v. Howe, 14 Minn. 
145, 100 AmD 205. 

Mo.—Ittner v. Hughes, 154 Mo. 55, 
55 SW 267; Goff v. Papin, 34 Mo. 177. 

Nebr.—Hoagland v. Van Etten, 31 
Nebr. 292, 47 NW 920, 23 Nebr. 462, 
36 NW 755, 22 Nebr. 681, 35 NW 869; 
od Sada v. Omaha Hotel Co., 4 Nebr. 


of Assign- 
(Sask.) 5 


enforce 


Nev.—Skyrme v. Occidental Mill, 
etc., Co., 8 Nev. 219. 
Or.—Nottingham vy. McKendrick, 38 
Ori 74955 15 T P9195) 63 IP 822; 
L285. 16: 


nah C.—Oliver v. Fowler, 
S. D.—Hill v. Alliance Bldg. Co., 6 
S. D. 160, 60 NW 752, 55 AmSR 819, 


Tex.—House v. Schulze, 21 Tex. 
Civ. A. 243, 52 SW 654. 
Va.—laege v. Bossieux, 15 Gratt. 


(56 Va.) 83, 76 AmD 189. 

See Barnett v. Wright, 116 Ark. 44, 
172 SW 254 (assignor is not neces- 
sary party). 

{al Substitution of assignee as 
plaintiff.—(1) Where the lien is as- 
signed after the commencement of 
proceedings: to enforce it, the as- 
signee may be substituted as plain- 
tiff. Hawkins v. Mapes-Reeve 
Const 1Con SzeeApD. Div. 25, 8l Nims 
794, 798 [aff 178 IN. Y. 236, 70 NE 
783]. (2) It has been held that the 
assignee should be so substituted. 
Fairhaven Land Co. v. Jordan, 5 
Wash. 729, 32 P 729. (3) However, 
it has also been held that, where no 
motion for substitution has _ been 
made, the assignor has a right to 
continue to prosecute the proceeding 
for the benefit.of the assignee. Haw- 


s lien is not ef- 


As 


fenses.*® 


The 


kins v. Mapes-Reeve Constr. Co., 
supra. (4) An order, made upon 
notice to defendant, substituting the 
assignee of a claim under an assign- 
ment as collateral security as plain- 
tiff in place of the assignor, is in 
effect an adjudication that the as- 
signee has such an interest in the 
claim under the assignment as en- 


titles him to prosecute the actis3n. 


Lawrence v. Greenfield Cong. Church 
164 N. Y. 115, 58 NE 24 [aff 32 App. 
Div. 489, 53 NYS 145]. (5) If plain- 
tiff is substituted as assignee after 
defendant has defaulted, and seeks 
judgment in his own name, there 
should be filed a supplemental plead- 
ing by the substituted plaintiff be- 
cause the default in failing to an- 
swer the original complaint amounts 
only to a consent that the original 
plaintiff might have judgment and 
not to a consent that a stranger to 
the record may take judgment, and 
further because defendant has a 
right to contest the assignment or 
set up any counterclaim he might 
have against the assignee. Powell v. 
ete i NWViAShei13 US 6 Gbi Gh 2 OS FE 


{b] Assignment for purposes of 
suit.—(1) In some states it has been 
held that, where various holders of 
mechanics’ liens assigned their liens 
to one person upon an understanding 
that he was to bring suit in his 
own name, each assignor to bear his 
proportion of the expense incurred, 
and to share pro rata in the amount 
realized, a suit by such assignee on 
all the liens might be maintained, 
Skyrme v. Occidental Mill, etc., Co., 
8 Nev. 219; House v. Schulze, 21 Tex. 
Civ. A. 2438,.52> SW 654. (2) In an- 
other state it has been held that an 
assignee for the purpose of suing 
merely is not the real party in inter- 
est under the statute requiring an 
action to be brought by the real 
party in interest (Hoagland vy. Van 
Etten, 22 Nebr. 681, 35 NW 869, 23 
Nebr. 462, 36 NW 755), (3) but it has 
also been held that, where the indi- 
vidual liens are small, and the as- 
signment thereof was in the interest 
of economy on behalf of both the 
lienors and defendant, it is proper 
to permit plaintiff to acquire the 
beneficial interest as well as the 
legal title so that he may proceed 
with the action (Hoagland v. Van 
Etten, 23 Nebr. 462, 36 NW 755, 31 
Nebr. 292, 47 NW 920). 

32. Massasoit-Pocasset Nat. Bank 
v. Borden, 228 Mass. 581, 117 NB 911. 

$3. Phenix Mut. Li. Ins, Cov v: 
Batchen, 6 Ill. A. 621; Hallahan v. 
Herbert, 57 N. Y. 409 [aff 4 Daly 209, 
11 AbbPrNS 326] (Cunder L. [1851] 
ec 513, as amended by L. [1855] c 404). 

34. Boyle v. Robbins, 71 N. C. 130. 

35. Goldman y. Brinton, 90 Mad. 
259, 44 A 1029; Muscogee First Nat. 
Bank yv. Campbell, 24 Tex. Civ. A, 
160, 58 SW 628; McBean v. Kinnear, 


to another person, such assignee is not a necessary 
party to the action.*+ 

[§ 412] C. Rights of Assignee. 
a mechanic’s lien occupies the same position as the 
assignor,®* having the same rights,?* and being sub- 
ject to the same equities,*’ conditions,** and de- 
Hence he can enforce no lien where the 
assignor was not entitled to a lien,t®? as where 
the contract’ has not been performed to such an 
extent as to give rise to a len.* 
the assignee enforce a lien where, prior to the 
assignment, the assignor waived his right to a lien*? 
or was estopped to assert it.*# 
by the owner to the assignor after the assignment, 
but in good faith and without notice thereof, may 
be set off against the assignee;## and where the 
assignment is invalid, the fact that payments were 


The assignee of 


Neither can 


Payments made 


23 Ont. 313. 

36. Colo.—Sprague Inv. Co. v. 
Mouat Lumber, ete., Co., 14 Colo. A. 
107, 60 P 179; Small v. Foley, 8 Colo. 
A. 435, 47 P 64, 

Iowa.—Maryland Casualty Co. v. 
Des Moines City Evangelization 
Union, 184 Iowa 246, 167 NW 695. 

Kan.—Hamilton y. Whitson, 5 Kan. 
A, 347, 48 P 462. 


Ky.—Mulliken vy. Leiber, 3 KyL 
602, 13 Ky. Op. 939. 

Md.—Goldman y. Brinton, 90 Md. 
259, 44 A 1029. 

Minn.—Tuttle v. Howe, 14 Minn. 


145, 100 AmD 205. 

Nebr.—Henry, ete., Co. v. Fisher- 
dick, 37. Nebr. 207, 55 NW 643; Rog- 
ers v. Omaha Hotel Co., 4 Nebr. 
54, 

N. Y.—English v. Lee, 63 Hun 572, 
18 NYS 576. 

Pa.—Keim v. McRoberts, i8 Pa. 
Super. 167. 

Va.—lIaege v. Bossieux, 15 Gratt. 
(56 Va.) 83, 76 AmD 189. 

[a] Objection to other liens.—An 
assignee of a mechanic’s lien filed by 
a contractor has a standing to object 
to the validity of a lien filed by a 
subcontractor. Keim vy. McRoberts, 
18 Pa. Super. 167. 

{[b] Amount of recovery.—(1) A 
purchaser of a mechanic’s lien claim, 
who is entitled to enforce it against 
the premises, is not limited to the 
amount actually paid for it, as 
against other lienors, but can enforce 
it to the same extent as his assignor. 
Title Guarantee, etc., Co. 
80) OT 162) o6e2P M27 Laie LAMSR: 4540. 
(2) He may enforce the lien for its 
face value (Title Guarantee, etc., Co. 
v. Wrenn, supra), (3) or if the fund 
is not sufficient to pay all liens in 
full, he is entitled to a share pro- 
portionate to the face value (Title 
Guarantee, ete., Co. v. Wrenn, supra). 

87. Hammond Lumber Co. v. 
Fanta, 179 Cal. 652, 178 P 503; Gold- 
man v. Brinton, 90 Md. 259, 44 A 
1029. 

38. Maryland Casualty Co. v. Des 
Moines City Evangelization Union, 
184 Iowa, 246, 167 NW 695. 

39. Maryland Casualty Co. v. Des 
Moines City Evangelization Union, 
supra; Hamilton v. Whitson, 5 Kan, 
A. 347, 48 P 462. 

40. Muscogee First Nat. Bank v. 
peer ale 24 Tex..Civ. A: 160, 58 SW 
628. 

41. W. A. Case, etc., Mfg. Co. v. 
Young Impr. Corp., 181 App. Div. 740, 
168 NYS 1025; Murphy v. Williams, 
103 Tex: 155, 124 SW 900 [mod (Civ. 
A.) 116 SW 412]; Ingraham y. Eng- 
land, (Tex. Civ. A.) 258 SW 278. 

42. Kent Lumber Co. v. Ward, 37 
Wash, 60, 79 P 485. 

43. Goldman vy. 
259, 44 A ‘1029. 

44. lawrence v. Greenfield Cong. 
Church, 164 N. Y. 115, 58 NE 24 [aft 
32 App. Div. 489, 53 NYS 145]. 


Brinton, 90 Ma. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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made with notice thereof is immaterial;*® but an 
owner who, after the termination of the original 
building contract without the fault of the builder, 
and after the latter had commenced an action to 
foreclose his mechanic’s lien and had assigned the 
lien and cause of action, but without knowledge of 
the assignment, entered into a new contract with 
the assignor with reference to the same subject 


MECHANICS’ LIENS 


[40 C.J.] 313 


matter, is not entitled to set off against the assignee 
any damages arising out of the assignor’s failure to 
perform the new ‘contract. 46 After a claim and 
the right to a mechanic’s lien therefor have been 
assigned, the rights of the assignee cannot be af- 
fected by any statement made by the assignor in a 
petition to be declared a bankrupt,’ unless such 
statement is ratified by the assignee.*§ 


X. WAIVER, DISCHARGE, RELEASE, AND SATISFACTION 


[§ 413] A. Waiver*9—1. In General. The prin- 
ciple that a person of full age and acting sui 
juris can waive a statutory or even a constitu- 
tional provision in his own favor, affecting simply 
his property or alienable rights and not involving 
considerations of public policy,®° applies to me- 
chanics’ liens,5t and when the lien has been once 
waived it cannot afterward be revived,°? in the 
absence of an express agreement to that effect with 
the owner.®? Some courts hold that a builder or 
contractor may waive the right, not only of him- 
self,5* but also of persons claiming under him,°** 
to the lien given by statute. Other courts hold 
that the rights of subcontractors will not be af- 
fected by any act of waiver of the principal con- 
tractor subsequent to the original contract;°* and, 
as has been stated, there is a conflict of authority 
on the question whether subcontractors, laborers, 


45. Nason Mfg. Co. v. Adams, 76 
Misc. 590, 184 NYS 1100. 

46. Lawrence v. Greenfield Cong. 
Church, 164 N. Y. 115, 58 NE 24 [aff 


Street, 
[eit Cyc]. 


Tex.—Collinsville Co. 
(Civay, AS) 196: sw 284, 


Utah.—West v. Pinkston, 44 Utah 


and materialmen are bound by a stipulation against 
liens contained in the principal contract.’ The 
courts will accord full force to a waiver volun- 
tarily made,°® but of course they will not extend 
its operation and effect beyond its plain terms.°® 

[§ 414] 2. What Constitutes—a. In General. The 
term ‘‘ waiver of mechanie’s lien’’ has by long usage 
become descriptive of a writing having the purpose 
and effect of releasing, according to its terms, the 
statutory right to a mechanic’s lien.®°° A waiver 
of a mechanic’s lien may be express,®! such as an 
express agreement,®? and there is some authority for 
the view that it must be by express contract ;*% 
but other authorities are to the effect that the 
waiver may be implied or inferred®* from an agree- 
ment®> or from acts,®°® conduct,®’ or the course 
of dealing between the parties.°® What constitutes 


a waiver is essentially a question of intention;® 
Mfg construction to a waiver in favor of 
proposed mortgagees. MHillhouse vy. 
Duca, 101 Conn, 92, 125 A 367. 
[ec] Implied conditions cannot be 


Ve 
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32 App. Div. 489, 53 NYS 145]. 

47. aneren v. Bath, 135 Mich. 241, 
97 NW 6 

48. Kroner v. Bath, supra. 

49. Waiver of priority over en- 
cumbrance see supra § 382. 

50. Phyfe v. Eimer, 45 N. Y. 102; 
Buel v. Lockport, 3 N. Y. 197; Tombs 
v. Rochester, etc., R. Co., 18 Barb. 
CN. Y.) 583; Matthews v. Young, 16 
Misc. 525, 40 NYS 26. 

51. U. S.—Harris v. Youngstown 
ericee Co., 93.Hed. §355,).35 CCA 


Ariz.—Arizona Eastern R. Co. v. 
Globe Hardware Co., 14 Ariz. 397, 129 
P 1104. 

Cal.—Bowen yy. 22) Cal. 
566. 

Colo.—Aste v. Wilson, 14 Colo. A. 
323, 59 P 846. 

Iil—_Whitcomb y. Eustace, 6 Ill. 
A, 574. 


’ Ind.—Yawger v. Joseph, 184 Ind. 
228, 108 NE 774; Hoosier Brick Co. 
v. Floyd County Bank, 64 Ind. A. 
445, 116 NE 87; Johnson v. Spencer, 
49 Ind. A. 166, ‘96 NE 1041; Clark v. 
Huey, 12 Ind. "A. 224, 40 NE 152. 

Iowa.—Peatman v. Centerville 
Light, ete., Co., 105 Iowa 1, 74 NW 
689, 67 AmSR 276; Brown v. Smith, 
55 lowa 31, 7 NW 401; Merchant v. 
Ottumwa Water Power Co., 54 Iowa 
451, 6 NW 709. 

La.—Consolidated Engineering Co. 
v. Crowley, 105 La. 615, 30 S 222. 

Md.—Pinning v. Skipper, 71 Md, 
347, 18 A 659; Willison v. Douglas, 
66 Md. Uses IN 530; Sodini v. Winter, 
32 Md. 130. 

Mo.—Sanders Pressed Brick Co. v. 
Barr, 76 Mo. A. 380; Lee v. Hassett, 
39 ay PAL 1.672. 

. H.—Pickett v. Bullock, 52 N. H. 
3 ny 


N. Y.—Cummings v. Broadway-94th 
St Realty. Co Me 2337 Nevy; 4027 
135 NE 832 [mod 196 App. Div. 194, 
187 NYS 576]; Matthews v. Young, 16 
Mise. 525, 40 NYS 26; Snaith v. 
Smith, 7 Misc. 387, 27 NYS 379. 

Oh.-—Portsmouth Iron Co. v. Mur- 
ray, 38 Oh. St. 323. 

Or.—Boise-Payette Lumber Co. v. 
Dominican Sisters, 102 Or. 314, 202 
P 554; Hughes v. Lansing, 34 Or. 118, 
55 P 95, 75 AmSR 574, 


Aubrey, 


123,_138 P 1162, AnnCas1916D 1065; 
Dwyer v. Salt Lake City Copper Mfg. 
Co., 14 Utah 339, 47 P 311. 

Wash.—Holm v. Chicago, etc. R. 
Co., 59 Wash. 293, 109 P 799. 

Wis.—Davis v. ‘La Crosse Hospital 
Assoc., 121 Wis. 579, 99 NW 351. 

Ont.—Shipway Mfg. Co. v. Loew’s 
Theatres, 7 OntWN 292. 

“The right to claim the lien is a 
privilege, and the person to whom it 
is granted by the statute unquestion- 
ably may waive it.” Arizona Eastern 
R. Co. v. Globe Hardware Co., 14 
Ariz, 397, 405, 129 P 1104. 

[a] Lien may be waived in ad- 
vance.—Keller v. Home L. Ins. Co., 
95 Mo. A. 627, 69 SW 612; Sanders 
Prokace Brick Co. v. Barr, 76 Mo. A. 


52. Blakeley v. Moshier, 94 Mich. 
299, 54 NW 54; Au Sable River Boom 
Co. v. Sanborn, 36 Mich, 358; Center 
Creek Min. Co. v. Coyne, 164 Mo. A. 
492, 147 SW 148; Whitmer v. Arthur, 
23 OhNPNS 481; Collinsville Mfg. 
Co. “v.-Street,. (Pex. Civ. Av) L9G SW. 
284, 287 [cit Cyc]. 


53. Whitmer v. Arthur, 23 Oh 
NPNS 481. 
54. Kokomo, etc., Tract. Co. v. 


Hokame Trust.Co;, 193: Ind.-21957137 
NE 76 
55. sritetetate 


Contracting,  etce., 


Co. v. Belleville Sav. Bank, 197 Tl. 
A. 80; Kokomo, etc., Tract. Co. Vv. 
Kokomo Trust Co., 193 Ind. 219, 137 
Pm 

56. 


Nixon v. Cydon Lodge No. 5 
K. P., 56 Kan. 298, 43 P 236. 

57. See supra '§§ 166-168. 

58. Townsend v. Barlow, 101 Conn. 
86, 124 A 832; Whitmer v. Arthur, 23 
OhNPNS 481. 

[a] General waiver.— ‘Where a 
general waiver is executed and there 
is nothing in the context to show a 
contrary intention, there is nothing 
left for the court to do but to en- 
force the contract as the parties 
have made it.’’ Turnes vy. Brenckle, 
249 Ill. 394, 400, 94 NE 495. 

[b] An absolute and unqualified 
waiver and relinquishment of all 
liens and claims of lien which the 
signers have or may thereafter have 
upon the land described and all build- 
ings thereon will not be limited by 


read into the waiver by construction. 
opey v. Puglisi, 101 Conn. 658, 127 

{d] Execution of waiver held not 
conditional.—Hillhouse y. Duca, 101 
Conn, 92, 125 A 367. 

[Le] Waiver held operative as to 
work done and to be done.—Town- 
send v. Barlow, 101 Conn. 86, 124 A 
832; Weinberg v. Valente, 79 Conn. 
247, 64 A 337. 

59. See cases infra this note. 

[a] Thus (1) a waiver of priority 
over a mortgage (see supra § 382) 
is not a waiver of a lien on the prop- 
erty. Smith v. Faris-Kesl Constr. 
Co; 20 ida, 407, 150 P255°(2) 2 The 
walving of a mechanic’s lien as to 
one of four houses for which ma- 
terials have been furnished does not 
operate as a waiver upon all of them. 
North Shore Hardware Co. v. D’Arcy, 
Tell, Av 329) 

Construction and effect of waiver 
by agreement see infra § 415. 

60. Townsend y. Barlow, 101 Conn, 
86, 124 A 832. 

61. Shipway Mfg. Co. v. Loew’s 
Theatres, 7 OntWN “392. 

62. See infra § 415. 

63. Yawger v. Joseph, 184 Ind. 
228, 108 NE 774. Contra Masson v. 
Indiana Lighting Fixture Co., 53 Ind 
A. 376, 100 NE 875, 101 NE 753. 

[a] Some statutes expressly pro- 
vide that any person shall have a lien 
unless he signs an express agreement 
to the contrary. Anderson v. Ft. 
William Commercial Chambers, Ltd., 
34 Ont. L. 567, 9 OntWN 131, 25 
DomLR 319. 

64. Taylor v. Fuller, 162 Ky. 568, 
172 SW. 959; Carl Miller Lumber Go. 
v. Meyer, 183 Wis. 360, 196 NW 840. 

65. See infra § 415. 

66. Harris v. Youngstown Bridge 
Co., 93 Fed. 355, 35 CCA 341. 

67. Carl Miller Lumber Co. 
Meyer, 183 Wis. 360, 196 NW 840. 

68. Portsmouth Iron Co. v. Mur- 
ray, 38 Oh. St. 323. 

69. Smith v. Faris-Kesl Constr. 
Co., 27 Ida. 407, 150 P 25, 32 [quot 
Cyc]; Dymond v Bruhns, 101 Ill. A. 
425 [rev on other grounds 200 Ill. 
292, 65 NE 641]; Lee v. Hassett, 39 
Mo. A. 67; Carl Miller Lumber Co. vy, 
Meyer, 183 Wis. 360, 196 NW 840. 
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in order to establish 
must clearly appear.’ 


duct the opposite party was misled 


into the honest belief that such waiver was intended 


or consented to.7? A waiver of a 


must be supported by a consideration in order to 
Reliance and action upon the waiver 
sufficient consideration,’® as 
relying on the waiver, makes 


be effectiye."* 
may be treated as 
where the owner, 


{a] Intention to waive held to ex- 
ist.—Hillhouse v. Duca, 101 Conn. 92, 
125 A 367. 

[b] Absolute waiver held intended. 
—P, A. Lord Lumber Co. v. Callahan, 
TS Ts vA. 3235 Dymond Vv Bruhns, 
101 Ill. A. 425 [rev on other grounds 
200 Ill. 292, 65 NE 641]. 

70. Colo.—dJarvis v. State Bank, 
22 Colo. 309, 45 P 505, 55 AmSR 129; 
Aste v. Wilson, 14 Colo. A. 323, 59 P 
846. 

Ida.—Smith v. Faris-Kesl Constr. 
Co., 27 Ida. 407, 150 P 25, 32 [quot 
Cy¢]. 

Ind.—Masson v. Indiana Lighting 
Fixture Co., 53 Ind. A. 376, 100 NE 
en 101 NE 753. 

y.—Taylor v. Fuller, 162 Ky. 568, 
57. iz Sw 959 [quot Cyc]. 

Md.—McLaughlin v. Reinhart, 54 
Md. 71. 

Mo.—Lee v Hassett, 39 Mo. A. 67; 
Peck v. Bridwell, 10 Mo. A. 524; Jodd 
vy. Duncan, 9 Mo. A. 417. 

Pa.—Loyd v. Krause, 147 Pa. 402, 
23 A 602. 

Alta.—Palfrey v. Brown, 31 West 
LR 535. 

{a] Facts held insufficient to 
show intention to waive.—Weber v. 
Bushnell, 171 Ill. 587, 49 NE 728 
{rev 69 Ill. A. 26]; Masson v _ In- 
diana Lighting Fixture Co., 53 Ind. 
A. 376, 100 NE 875, 101 NE 753. 


71. Whitmer v. Arthur, 23 Oh 
NPNS 481. 

72. Smith y. Faris-Kesl Constr. 
Co., 27 Ida. 407, 150 P 25, 32 [quot 


Cyc]; Taylor v. Fuller, 162 Ky. 568, 
571, 172 Sw 1959 [quot.-Cyc];\ Kil- 
patrick v. Kansas City, etc., R. Co., 
38 Nebr. 620, 57 NW 664, 41 AmSR 
741. 

73. Smith v. Faris-Kesl Constr. 
Co., 2% Ida, 407, 150 P 25; Taylor v. 
Fuller, 162 Ky. 568, 571, 172 SW 959 
fauot Cyels Kilpatrick y. Kansas 
City,,.ete., R..Co.,.. 38, Nebr. 620, 57 
NW $664, 41 AmSR 741. 

Estoppel see infra §§ 430-432. 

74 Ark.—Plunkett v. Winchester, 
98 Ark. 160, 135 SW 860. 


Ill.—Chapman v. Richey, 188 Ill. 
Abo: 

Md.—Sodini v. Winter, 82 Md. 
130. 

Minn.—Home Supply Co., Inc. v. 


Ostrom, 204 NW 647; Abbott v. Nash, 
35 Minn. 451, 29 NW 65. 

Alta.—Palfrey v. Brown, 31 West 
LR 535. 

Compare Whitmer v. Arthur, 23 
OhNPNS 481 (stating the contrary 
but also holding that there was 
ample consideration). 

75. Home Supply Co., Inc. v. Os- 
trom, (Minn.) 204 NW 647, 

76. P. A. Lord Lumber Co. v. Cal- 
lahan, 181 Ill. A. 323; Home Supply 
Co., Inc. y. Ostrom, (Minn. ) 204 NW 
647; Hughes v Lansing, 34 Or. 118, 
55 P 95, 75 AmSR 574. 

77. Murray VaraArlemw Lon SoC. Sa: 

Wotice of nonliability see supra 


§§ 135-138. 
78. Bowers y. Jarrell, 210. Ill. A. 
256 (Git having been previously 


agreed that the proceeds of the loan 
should not be paid to the owner until, 
the liens of contractors and subcon- 
tractors were paid). 


it the intention to waive 
While a claimant will ke 
held to have intended to do what an express waiver 
particularly states that he does do,"! a waiver of 
the lien will not be presumed or implied contrary 
to the intention of the party whose rights would 
be injuriously affected thereby,”? unless by his con- 
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the principal. 
to his prejudice 


mechanie’s len 


79. Pi. vA: “Lord =Liumber; Co; v. 
Callahan, 181 Ill. A. 323; Dymond v. 
Bruhns, 101 Ill. A. 425 [rev on other 
grounds 200 Ill. 292, 65 NE 641]. 

‘' 80. Hughes v. Lansing, 34 Or. 118, 
55).P 95,75 AmSR 574, 

Oral authority of agent to waive 
mechanic’s lien see Frauds, Statute 
of § 227. 

81. Bullard v. De Groff, 59 
783, 82 NW 4 

82. 


Nebr. 


See cases infra this note. 

[a] Matters constituting waiver.— 
(1) Any lien claimant may waive his 
right to a lien by informing the 
owner that he has received payment 
from the original contractor, or that 
he will not insist on his right to file 
a lien. West v Pinkston, 44 Utah 
123, 1388 P 1152, AnnCasi1916D 1065. 
(2) A refusal to accept pay for ma- 
terials furnished after the taking of 
a note in settlement of a demand for 
materials previously furnished, which 
note so extended the time of payment 
as to defeat a lien for the amount 
represented thereby, coupled with the 
statement of the materialman that he 
would ‘‘collect it all together” is a 
waiver of the lien for the materials 
furnished after the giving of the 
note. Blakeley v. Moshier, 94 Mich. 
299, 54 NW 54. (8) A person who 
files a lien on the property for ma- 
terial furnished and thereafter ap- 
pears in an _ interpleader’ action, 
brought to determine the priority! 
of, the rights of creditors to the 
purchase price paid for the property 
on which the lien is claimed, and de- 
mands that his claim be paid out of 
such fund, waives his lien, and is 
estopped from foreclosing it. Idaho 
Gold Min. Co. v. Winchell, 6 Ida. 729, 
59 P 533, 96 AmSR 290. (4) An ex- 
press waiver of “all claims for lum- 
ber or materials furnished” to the 
contractor is equivalent to a waiver 
of the right to a lien therefor. 
Hughes v. Lansing, 34 Or. 118, 55 P 
15, 75 AmSR 574. 

Proving claim and voting at meet- 
ings in bankruptcy proceedings see 
Bankruptcy § 574 note 30 [a]. 

83. See cases infra this note. 

[a] Matters not constituting 
waiver.—(1) The mere fact’ that 
neither of the parties to the contract 
contemplated a lien does not consti- 
tute a waiver thereof. Harris! wv. 
Youngstown Bridge Co., 938 Fed. 355, 
So, WOO Ac soa: (2a subcontractor 
does not waive, or become estopped to 
assert, a lien by requesting the 
owner to pay for materials, where 
the owner responds that “he will do 
so only on a written order, the con- 
tractor refuses to give such order, 
and the owner is’ so notified. Taylor 
v. Dall Lead, ete., Co,, 131 Wis, 348, 
LUT) NW 49022 °C) "The mere fact that 
employees notified the contractor dur- 
ing the work that they looked to him 
for their wages does not amount to 
a waiver of a lien. Taylor v. Fuller 

162 Ky. 568,172 SW 959. (4) The 
receiving of part payment in real 
estate is no more a waiver of the lien 
for the residue of the claim than if 
such part payment were in money. 
Bayard v. McGraw, 1 Ill. A. 134. (5), 
A person does not waive his right to! 


[§§ 414-415 


payment to the contractor’® or does not give a 
notice of nonliability in the manner required by 
statute,’? or where a mortgagee pays the proceeds 
of the loan directly to the owner.’’ 
ports a consideration.”® 
not otherwise,*! a waiver by an agent is binding on 
Applying these rules and principles, 
the courts have held various particular matters to 
constitute®? or not to constitute*® a waiver. 
courts hold that the submission to arbitration of 
the matters in dispute under a contract is a waiver 
of a right to a mechanie’s lien;*¢ but other courts 
take the opposite view.*® 

[§ 415] b. Agreements**—(1) In General. The 


A. seal im- 
When authorized,*° but 


Some 


claim a materialman’s lien for ma- 
chinery and supplies furnished which 
were not paid for by requiring pay- 
ment in advance for other like ma- 
chinery and supplies furnished for 
the same improvement by shipment 
C. O. D. Independent Meat Co. v. 
Crane. Co,, 21 .Ariz: 1ge £84 .P- 992" 
(6) The mere fact that a person 
furnishing material for improve- 
ments on mortgaged premises knew 
that the mortgagor had executed a 
bond to keep the premises free from 
mechanics’ liens does not show a 
waiver of his right to a lien. Bruce 
Lumber Co. v. Hoos, 67 Mo. A. 264. 
(7) Also, the facts that the owner 
employed the contractor under an 
arrangement that he should be paid 
solely by being given credit on an 
account owed by him to the owner, 
that plaintiff, an employee of the 
contractor, knew of the terms of the 
contract before he performed the 
work, and that plaintiff had been 
employed by the contractor for two 
years prior thereto, did the work at 
the contractor’s direction, and knew 
that the contractor was to receive no 
money for the job, do not amount to 
a waiver of his right to a lien. 
Johnson v. Spencer, 49 Ind A. 166, 
96 NE 1041. (8) Making a claim of 
lien on improvements only does not 
have the effect of waiving a lien on 
both land and improvements. Turner 
v. Robbins, 78 Ala. 592. (9) Where 
both the claims as filed and the bill 
of complaint distinctly claim a lien 
against two properties, an explana- 
tion in the bill of complaint as to 
why complainant made out his bill 
for material furnished against the 
owner of only one of the properties 
is not a waiver of the lien against 
the property of the other owners. 
Caltrider v. Isberg, (Md.) 130 A 53. 
(10) Under a statute providing that 
at the time. of filing the complaint 
for a lien and issuing the summons 
plaintiff shall cause a notice to be 
published notifying all persons claim- 
ing liens on the premises in ques- 
tion to appear before the court on a 
specified day and prove such liens, 
and all the liens against property not 
then exhibited shall be deemed 
waived, where a contractor published 
such notice, and on the date fixed for 
hearing another contractor’s,. time 
within which he could file a lien had 
not expired, and such contractor was 
neither made a party nor served with 
process his failure to appear and 
prove his lien on the day specified 


was not a waiver of his lien. Elwell 
“ee Morrow, 28 Utah 278, 78 P 
oO. 
84. New York Lumber, etc., Co. v. 


Schneider, 15 Daly 15, 1 NYS 441, 15 
NYCivProc 30 [aff 119 NY. 475, 24 


NE 4]. 
85. Sorg v. Crandall, 233 Ill. ir 84 
NE 181 
86. Cross references: 
Waiver or estoppel by becoming 
party to indemnity bond against 


liens see infra § 432. 

Whether stipulation in principal con- 
tract against liens binding on sub- 
omens e etc. see Supra §§ 166- 


ee 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


“§ 415) 


right to a mechanic’s lien may be waived by con- 
tract or agreement’ between the person entitled to 
the lien and the owner®® or, except in some juris- 
dictions,®® the principal contractor.®*° 
sential to the application of the rule that an agree- 
ment to waive the len shall have been made,®? 
that it shall not have been procured by fraud,*? 
and that it shall relate to and cover the lien in 
A party cannot properly set up as 
a waiver a contract containing mutual covenants 
with which he himself has failed or refused to com- 
Also, where a waiver by a materialman 


‘question.®° 


ply.% 
is contingent on the fulfillment of 


87. Carson-Payson Co. v. Cleve- 
land), etc:,-R. Co.,.57-Ind: -A2"357, 105 
NE 503; Harly v. Atchison, etc., R. 
Co., 167. Mo; A. 252,149 SW 1170; 
Portsmouth Iron Co. v. Murray, 38 
Oh. St. 323; Zanello v. Portland Cent. 
Heating Co., 70 Or. 69, 76, 139 P 572. 

“A contractor, a subcontractor or a 
person furnishing labor or material 
for a building can waive his right to 
a lien by agreeing that he will not 
claim a lien.”  Zanello y. Portland 
Cent. Heating Co., supra. 
ge Cal.— Bowen v. Aubrey, 22 Cal. 

Mo.—Sanders Pressed Brick Co. vy. 
Barr, 76 Mo. A. 380; Isenman vy. Frig- 
ate, 36 Mo. A. 166. 

N. Y.—Cummings v. Broadway-94th 
St. Realty Co., Inc. 233 N. Y. 407, 
135 NE 832 [mod 196 App. Div. 194, 
187 NYS 576]; Matthews v. Young, 
16 Misc. 525, 40 NYS 26. 

Oh.—Portsmouth Iron Co. v. Mur- 
ray, 38 Ohs St.1323. 

Or.—Hughes v. Lansing, 34 Or, 118, 
55 P 95, 75 AmSR 574, 

Pa.—Fidelity Mut. L. Assoc. v. 
Jackson, 163 Pa. 208, 29 A 883, 43 
AmSR 789; Ballman v. Heron, 160 Pa. 
377; Benedict v. Hood, 134 Pa. 289, 
19 A 635, 19 AmSR 698; Schroeder v. 
Galland, 134 Pa. 277, 19 A 632; 19 
AmSR 691, 7 LRA 711; Long vy. Caff- 
rey, 93 Pa. 526. 

Wis.—Davis v. La Crosse Hospital 
Assoc., 121 Wis., 579, 99 NW. 351; 
Seeman v. Biemann, 108 Wis. 365, 84 
NW 490, 

89. Massachusetts Bonding, etc., 
Co, v. Realty Trust Co., 142 Ga. 499, 
505, 83 SE 210 [writ of error dism 
241 U. S. 687 mem, 36 SCt 451 mem, 
60 L. ed. 1237 mem] (“the waiver 
contemplated in the statute is a 
waiver by the materialman to the 
owner’’), 

90. Peter, etc., Stone Co. y. Marion 
Nat. Bank, (ind. A.) 149 NE 79; Hed- 
den Constr. Co. v. Proctor, etc., Co., 
62 Mise. 129, 114 NYS 1108 [mod on 
other grounds 134 App. Div. 244, 118 
NYS 920]; Stoneback v. Waters, 198 
Pa. 459, 48 A 296; Diemer v. Phila- 
delphia German Protestant Home, 19 
Pa. Super. 225; Collinsville Mfg. Co. 
v. Street, (Tex. Civ. A.) 196 SW 284, 

[a] Death of subcontractor and 
transfer of contract to surety.— 
Where a subcontract provided that 
the subcontractor should keep the 
improvements and the Jand on which 
it was situated free from any and all 
liens by reason of his work, mate- 
rials, or other things used _ therein, 
and such contract, on the death of 
the subcontractor leaving the work 
unfinished, was duly transferred to 
plaintiff as his surety, plaintiff was 
not entitled to a mechanic’s lien on 
the property for work done in com- 
pleting the contract. Security Nat. 
Bank v. St. Croix Power Co., 126 
Wis. 370, 105 NW 914. 

91. See cases infra this note. 

[a] Facts held not to show agree- 
ment to waive lien.—Masson v. In- 
diana Lighting Fixture Co., 53 Ind. A. 
376, 100 NE 875, 101 NE 753; Central 
City Lumber Co. v. Weber, 184 Mich. 
563,151 NW 675; Otis El. Co. v. 
Stafford, 96! N. J. Di. 79,- 111 A 695 
(wheré the only evidence was a re- 
ceipt for dash, which was proved not 
to . have’ evidenced a payment in 


MECHANICS’ LIENS 


It 


1s es- 


agreements.°® 


the contract be- 


cash); Pagnacco v. Faber, 221 Pa. 
326, 70 A 754 (new and distinct con- 
tract with subsequent owner, con- 
taining no waiver, superseding a con- 
tract with the original owner, con- 
taining a waiver). 

[b] Where the minds of the par- 
ties did not meet on all the substan- 
tials of a contract which, if entered 
into, would operate as a waiver of 
the lien, the right to assert the lien 
was not waived. Pacific Lumber, etc., 
Co. y. Dailey, 60 Wash. 566, 111 P 


869 

Contract not complete.—Where 
one P was the lowest bidder for the 
work, but, being unable to give bond, 
a materialman agreed that he would 
waive his lien on the work, in con- 
sideration of his being allowed to 
furnish the material therefor, and a 
memorandum of this agreement was 
made, but it was to be reduced to 
writing and signed by the parties, 
and before this was done the owner 
let the contract for the work to P, it 
was held that, under the proof, the 
contract was not to be complete until 
signed by the parties, and that the 
materialman was entitled to a lien. 
Irish vy. Pulliam, 32 Nebr. 24, 48 NW 


63. 

[d] Waiver of priority only.—(1) 
In some cases a contractor has been 
held not to have waived, by his con- 
tract, his right to a mechanic’s lien, 
but only the priority of such lien 
over a mortgage. Smith v. Faris- 
Kesl Constr. Co., 27 Ida. 407, 150 PB 25. 
(2) Waiver of priority generally see 
supra § 2. 

92. Haskell v. McClintic-Marshall 
Co., 289 Fed. 405 [mod 281 Fed. 166]; 
Vansciver v. Churchill, 35 Pa. Super. 
212, 

93. See cases infra this note. 

{a] Labor and materials furnished 
under new contract.—(1) A waiver 
under one contract is not a waiver 
of a lien for labor and materials fur- 
nished under a new contract. Lee 
v. Hassett, 39 Mo. A. 67. (2) This is 
especially true where the subsequent 
eontract was made with another 
party to whom title to the premises 
had passed from the original owner. 
pg y. Faber, 224 Pa. 18, 73 A 


ca Lien acquired by assignment. 
—The agreement of a materialman 
not to file a lien for materials fur- 
nished for a building does not pre- 
vent him from acquiring by assign- 
ment and enforcing a claim perfected 
by another. Hines v. Cochran, 44 
Nebr. 12; 62 NW 299. 

[ec] Lien on unfinished house.— 
Where A made a contract with B to 
build a number of houses for him, 
which contained a clause that A 
would execute and deliver to Ba 
release from mechanics’ liens and 
claims of all of the houses as soon 
as they should be respectively com- 
pleted and ready for occupancy, A 
did not thereby waive his right to a 
mechanic’s lien upon the houses, but 
the evident purpose was to free each 
house as it was done from the lien, 
the others meanwhile remaining lia- 
ble to the lien until they should re- 
spectively be finished. McLaughlin 
‘vy. Reinhart, 54 Md. 71. 

[d] Lien on money due contractor. 
—The provision in a contract which 


‘North Side Sash, etce., 
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tween the owner and contractor, on nonperformance 
of that contract by the contractor the materialman 
is entitled to file a hen.% 
where the right to a mechanic’s lien is absolutely 
waived by the contract, the binding effect of such 
waiver is not defeated by the owner’s failure to 
comply with his own independent covenants and 
Likewise the binding effect of a 
waiver contained in a subcontract is not obviated 
by a breach of contract by the contractor.** 
mechanic’s lien may be waived by an express con- 
tract or agreement®® or, except in some jurisdic- 
tions,°® by an implied agreement.* 


On the other hand, 


A 


Conversely, to 


waives a mechanic’s lien on the 
“premises” must be confined to the 
purpose manifestly intended by the 
parties and cannot be extended by 
construction to waive a subcontrac- 
tor’s right to a lien on moneys owing 
from the owner to the contractor in 
excess of the subcontractor’s lien. 

Co. v. Gold- 
stein, 210 Ill, A, 526 [aft 286 Ill. 209, 
121 NE 563]. 

fe] Any lien.—An agreement 
which in terms covers any lien aris- 
ing under any lien law includes that 
on the land. Shipway Mfg. Co. v. 
Loew’s Theatres, 7 OntWN 292. 

94. Carl Miller Lumber Co. 
Meyer, 183 Wis. 360, 196 NW 840. 

Unexecuted agreement to give se- 
curity see infra § 424. 

95. Bilder Mercantile Co. v. Ottawa 
Inv. Co., 100 Kan. 597,165 P 279. 

96. Pinning v. Skipper, 71 Md. 347, 
18 A 659 [dist German Lutheran 
Evangelical St. Matthew’s Cong. v. 
Heise, 44 Md. 453]; Sanders Pressed 
Brick Co. v. Barr, 76 Mo. A. 380; 
Long v. Caffrey, 93 Pa. 526 [foll Pur- 
vis v. Brumbaugh, 8 Pa. Super. 292, 
43 WklyNC  271);' Brzezinski v. 
Neeves, 93 Wis. 567, 67 NW 1125, 
Compare Kertscher v. Green, 205 
N. Y. 522, 99 NE 146, AnnCasi913h 
561 [aff 143 App. Div. 907 mem, 127 
NYS 1127 mem (aff 67 Misc. 293, 124 
NYS 461)]; Pacific Lumber, etce., Co. 
v. Dailey, 60 Wash. 566, 111 P 869 
(both cases stating the contrary as 
one of the grounds of the decision, 
but both also placing the decision on 
another ground). 

97. Collinsville Mfg. Co. v. Street, 
(Tex. Civ. A.) 196 SW 284. See Dux 
v. Rumsey, 190 Ill. A. 234 (the con- 
sideration of the waiver agreement in 
question was not payment in full to 
the contractor, but the promise of the 
contractor to pay the subcontractor, 
and the waiver is effective whether 
the promise of the contractor was 
fulfilled or not). 

98 U. S.—Sprague v. Provident 
cay etc., Co., 163 Fed. 449, 90 CCA 


i 

Ind.—Kokomo, ete., Tract. Co. v. 
Kokomo Trust Co., 193 Ind. 219, 137 
NE 763; Baldwin Locomotive Works 
v. Edward Hines Lumber Co., 116 NE 
739; Masson v. Indiana Lighting Fix- 
ture Co., 53 Ind. A. 376, 100 NE 875, 
101 ae 753: 

N. Y.—Cummings v. Broadway-94th 
St Realty ©Coi" Ines 233 SYN 407, 
135 NE 832 [mod 196 App. Div. 1947 
187 NYS 576]; Hedden Constr. Co. v. 
Proctor, ete., Co., 62°’ Mise. 129, 114 
NYS 1103 [mod on other grounds 134 
App. Div. 244, 118 NYS 920]. 

Oh.—Portsmouth Iron Co. y. Mur- 
ray, 38 Oh. St. 323. 


Vv. 


Tex.—Collinsville Mfg Colwiye 
Street, (Civ. A.) 196 SW S84. 
Wis.—-Carl Miller Lumber Co. v. 


‘Meyer, 183 Wis. 360, 196 NW 840. 

Ont.—Shipway Mfg. Co. v. Loew’s 
Theatres, 7 OntWN 292. 

“A person may, by express con- 
tract, waive his right to hold and en- 
force a mechanic’s lien.’”” Masson vy. 
Indiana Lighting Fixture Co., 53 Ind. 


A. 376, 100 NE .875, 876, 101 NE 
TS. 
: 99. See supra § 414. 

1. Portsmouth Iron Co. vy. Mur- 
ray, 38 Oh, St, 323. 


316 [40 C.J] 


constitute a waiver by contract, there must be 
an express covenant waiving the len” or a cove- 
nant resulting by implication from language so 
plain that a mechanic can so understand without 
seeking professional interpretation as to its legal 
effect. Any agreement or stipulation which clearly 
shows that it is the intention of the parties that 
the right to a lien shall be waived is sufficient 
to accomplish the purpose;* but the contract must 
receive a reasonable construction;®> in the absence 
of language indicating a purpose under no ¢ireum- 
stances to claim a lien it is not to be supposed 
that the contractor intended absolutely to relinquish 
his right; and where the terms of the contract 
are ambiguous, the doubt should be resolved against 
the waiver.’ A contract inconsistent with the ex- 
istence, perfection, or enforcement of a mechanic’s 
lien may operate as a waiver thereof;* but the 
right to a lien under a contract complete in 
itself is not waived by entering into another con- 
tract relating to a different subject matter.® Various 
specific contract provisions have been held not to 
operate as a bar or waiver of a mechanic’s lien.*® 

[§ 416] (2) Application of General Agreement to 
Lien of Contractor. The contractor of course waives 
his own lien where he expressly agrees not to file 
it,1+ but the authorities are conflicting on the ques- 
tion whether the contractor waives his own lien 


.e 

2. Advance Terra Cotta Co. v. 
Moran, 207 Ill. A. 17; Concord Apart- ig 
ment House Co. v. O’Brien, 128 Ill. 
A, 437 [aff 228 Ill. 476, 81 NE 1076]; 
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60 L. ed. 1237 mem]. 


komo Trust Co., 193 Ind. 219, 137 NE 
763; Gray v. Hickey, 


7. , 3 


[Ss 415-417 


by agreeing generally that no lien shall be filed, 
without expressly mentioning his own len, some 
courts holding that such an agreement amounts to 
a waiver of his lien,!? while other courts hold 
that it does not, and that it applies enly to the 
liens of other persons.14 An agreement of the con- 
tractor to complete the building and deliver it to 
the owner free and clear of all liens, claims, or 
encumbrances does not amount to a waiver of his 
lien;!®° the liens referred to’ are those of subcon- 
tractors and persons other than the contractor.*® 
Also, an agreement of the contractor to furnish a 
release from liens is not a waiver of his own lien,” 
but is merely an agreement to furnish releases from 
his subordinate contractors.'® 

[§ 417] (3) Agreements as to Payment.'® An 
agreement by a person entitled to a lien that he 
will look exclusively to the contractor or some 
person other than the owner for the payment of 
his claim is a waiver of his right to a lien.*? How- 
ever, agreements with respect to the manner of 
payment will not effect a waiver of the lien, unless 
the terms agreed on are inconsistent with the exist- 
ence or enforcement of the lien.*4 A provision in 
the building contract that payment shall be made 
only on sufficient evidence that all claims upon the 
building for work and materials are discharged is 
not a waiver of the contractor’s right to a len.? 


§ 147. 
Kokomo, ete., Tract. Co. v. Ko- 12. Gray v. Jones, 47 Or. 40, 81 P 
813; Commonwealth Title Ins., ete., 
94 “Wash. °370,| Co. v. Ellis; 192, Pas 321, 329, 43 A: 


Carson-Payson Co. v. Cleveland, etc., 
Reno. won winds.A. don) 105 NE 503. 
3. Advance Terra Cotta Co. v. 
Moran,‘207 Ill. A. 17; Concord Apart- 
ment House Co. v. O’Brien, 128 Ill. 
A. 437 [aff 228 Ill. 476, 81 NE 1076]; 
Carson-Payson Co. v. Cleveland, ete., 
RitcOnmoG, pnd, :Aci 3b", “105. NB. 5035 
4 Kokomo, etc., Tract. Co. v. Ko- 
komo Trust Co., 193 Ind. 219, 137 NE 
763; Center Creek Min. Co. v. Coyne, 
164 Mo. A. 492, 147 SW 148; Carl 
Miller Lumber Co. v. Meyer, 183 Wis. 
360, 196 NW 840; Davis v. La Crosse 
sogbitel Assoc., 121 Wis. 579, 99 NW 
[a] Absolute waiver of lien held 
intended by parties to contract.— 
Dux Vv. Rumsey, 190) Til... A. 234. 
se: McLaughlin v. Reinhart, 54 Md. 
71. 


[a] Agreements construed. — (1) 
A reasonable interpretation of a con- 
tract provision waiving a lien re- 
quires the courts to presume that 
some purpose was 
accomplished by it. Dux vy. Rumsey, 
190 Ill. A. 234. (2) A construction 
that a subcontractor waives his lien 
in case he is paid in full would ren- 
der the contract meaningless (Dux 
v. Rumsey, supra), (3) as the law 
gives the subcontractor no lien if he 
is paid in full (see infra § 460). 
(4) An agreement “not to file a 
lien must fairly be deemed an agree- 
ment not to file a notice of lien.” 
Genung v. Hawkes, 159 App. Div. 30, 
82, 1438 NYS 1015. (5) In order to 
give full force and effect to an agree- 
ment not to take any proceedings, 
in court or otherwise, on a lienable 
claim, it must be construed as an 
agreement not to file or perfect a 
lien on the claim. , Cushing v. Hur- 
ley, 112 Minn. 83, 127 NW 441. 

6. Kokomo, etc., Tract. Co. vy. Ko- 
komo Trust Co., 193 Ind.‘ 219, 137 NE 
ee McLaughlin v. Reinhart, 54 Md. 


[a] Facts held to show no inten- 
tion that agreement should operate 
as waiver.—Massachusetts Bonding, 
etc., Co. v. Realty Trust Co., 142 Ga. 
499, 88 SE 210 [writ of error dism 
241 U. S. 687 mem, 36 SCt 451 mem, 


intended to pw 


304, 162 P: 564° Leit (Cyc; Carl Miller 
Lumber Co. v. Meyer, 183 Wis. 360, 
196 NW 840; Davis v. La Crosse Hos- 
peat ASSOCH rd ZL SWises DiConmoo LINIYs 

ol, 

8. Martin v. Becker, 169 Cal. 301, 
146 P 665, AnnCas1916D 171; Pinning 
v. Skipper, 71 Md. 347, 18 A 659; 
Whitney v. Joslin, 108 Mass. 103; 
Carl Miller Lumber Co. v. Meyer, 183 
Wis. 360, 196 NW _ 840. 

9. Haskell v. McClintic-Marshall 
Co., 289 Fed. 405 [mod 281 Fed. 166]. 

10. See cases infra this note. 

[a] Particular provisions.—(1) A 
provision in a contract between the 
original contractor and owner that 
the contractor is ‘‘to provide at his 
own expense all the labor and ma- 
terial necessary”? does not have tne 
effect of waiving any lien of the 
original contractor. Davis v. Will- 
more, 186 Ill. A. 510. (2) A mechanic 
or materialman is not barred from 
filing a lien by a provision in his 
contract with the owner of the prop- 
erty that the costs of any changes, 
etc., Shall be determined by the archi- 
tect, whose decision shall be final 
and binding upon both parties. Krei- 
lich v. Klein, 10 Phila. (Pa.) 486, 490 
(‘Submitting the cost to a chosen 
umpire is one thing; yielding a rem- 
edy specially given by statute to 
secure its payment, is quite an- 
other’). (3) The mere fact that a 
contract for the erection of a build- 
ing provides that the parties thereto 
other than the contractor shall sub- 
scribe to shares of the stock of a cor- 
poration thereafter to be formed in 
amounts therein stated, and that each 
subscriber shall be liable only for 
the amount subscribed by him, does 
not preclude the contractor from fil- 
ing a mechanic’s lien on the building 
for an amount due him. Davis, etc., 
Bidg.,etc.;, 4Co.), yay iColusay ‘Dairy. 
Assoc., 55 Ill, A, 591, 

11. Cummings v. Broadway-94th 
St. Realty Co., Inc, 233 9 Nasik 4 OU 
135 NE 832 [mod 196 App. Div. 194, 
187 NYS 576]; Lydick y. Anderson, 
188 Pa. 600, 41 A 729. 

Stipulation against lien in princi- 
pal contract generally see supra 


1034, 1101, 73 AmSR 816 [rev 5 Pa. 
Dist. 33]; Scheid v. Rapp, 121 Pa. 
593, 15 A 652; Montello Brick Works 
v. Hoot, 14 Pa. Dist. 8; Davis v. La 
Crosse Hospital Assoc., 121 Wis. 579, 
99 NW 351; Seeman v. Biemann, 108 
Wis. 365, 84 NW 490. 

Waiver or estoppel of contractor 
giving indemnity bond against liens 
See infra § 432. 


13. Kertscher vy. Green, 205 N. Y. 
522, 99 NE 146, AnnCas1913C 561; 
mney v. Hickey, 94 Wash. 370, 162 

564 


522, 99 NE 146, AnnCas1913C 561; 
eeey v. Hickey, 94 Wash. 370, 162 P 
Advance Terra Cotta Co. v. 
Moran, 207 Ill. A. 17; Davis v. La 
Crosse Hospital Assoc., 121 Wis. 579, 
99 NW 351, 1 AnnCas 950. 

16. Advance Terra Cotta Co. v. 
Moran; 207) INy A. Li) Davis) ‘wir ba 
Crosse Hospital Assoc., 121 Wis. 579, 


99 NW _ 351, 1 AnnCas 950. 
17. Concord Apartment House Co. 
v. O’Brien, 228 Ill. 476, 81 Nw LUvo 


[aff 128 Ill. A, 437]. 

18. Concord Apartment House Co, 
v. O’Brien, supra. 

19. Cross references: 

Reliance of materialman on credit of 
both contractor and building see 
supra § 72. 

Taking: 

Promissory note see infra § 419. 

Security see infra § 424, 
Unfulfilled agreement for payment 

Sex ar than in money see supra 

20. Murray v. Earle, 13 S. C. 87 
[dist Sodini v. Winter, 32 Md. 130]; 
Dwyer v. Salt Lake City Copper Mfg. 
Co., 14 Utah 339, 47 P 311. 

21. Maryland Brick Co. v. Spil- 
man, 76 Md. 337, 25 A 297, 35 AmSR 
431, 17, LRA 599. 

22. Poirier v. Desmond, 177 Mass. 
201, 58 NE 684, 

[a] The ground of the decision 
is that the manifest purpose of such 
a provision is to protect the owner 
from liability under liens of subcon- 
tractors and others after making full 
payment to the contractor, and it is 


———— ee ee Ee Eee 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


4 


., 
- 
? 


§§ 417-418] 


The fact that the contract stipulates for a credit 
does not show a waiver of the lien,?* unless the 
its enforcement,?* as 
where the time of payment is fixed at a date after 
the time within which proceedings to enforce the 
tien must be commenced.?® 
of the time of payment is not a waiver of the 
len,** unless the time for payment is extended 
by agreement beyond the time allowed for enforcing 


eredit is inconsistent with 


not inconsistent with the existence 
of a right on the part of the prin- 
cipal contractor to claim a lien. 
Poirier v. Desmond, 177 Mass. 201, 
58 NE 684. 


23. Deatherage v. Henderson, 43 
Kan. 684, 23 P 1052; Osborne v. 
Burnes, 179 Mass. 597, 61 NE 276 
[dist Ellenwood v. Burgess, 144 Mass. 
634, 11 NE 755). 

[a] Indefinite time.— An agree- 


ment between an owner and a ma- 
terialman merely that the owner 
should have an indefinite time in 
which to make payment did not oper- 
ate to waive the materialman’s right 
to subsequently file and enforce his 


lien. Masson v. Indiana Lighting 
Fixture Co., 53 Ind. A. 376, 100 NE 
875, 101 NE 753. 

24. Ellenwood v. Burgess, 144 
Mass. 534, 11 NE 755. 

25. Dierks, etc., Lumber Co. v. 
Pearman, 172 Mo. A. 107, 157 SW 


970; Ritchie v. Grundy, 7 Man. 532. 
Time for commencement of pro- 
ceedings see infra §§ 523-538. 
14 


26. Ala.—Montandon y. Deas, 
Ala. 33, 48 AmD 84. 
T1l.—Chisholm v. Williams, 128 Tl. 


115, 21 NE 215; Paddock v. Stout, 
Iwona TAY AsesNb Als2 3a Stout wa 
Sower, 22 Ill. A. 65; Chisholm v. 


Randolph, 21 Ill. A. 312. 

Mich.—Central City Lumber Co. v. 
Weber, 184 Mich. 563, 151 NW 675. 

N. Y.—Landsberg v. Hein Constr. 
Co., 185 App. Div. 819, 120 NYS 190; 
Woolf v. Schaefer, 103 App. Div. 567, 
93 NYS 184 [rev 41 Misc. 640, 85 
NYS 205]. 

N. C.—Raeford Lumber 
Rockfish Trading Co., 163 N. C. 314, 
79 SE 627. 

But compare Hill v. Witmer, 2 
Phila. (Pa.) 72 ‘(holding that the 
owner or the building itself stood 
in the position of a surety for the 
contractor, and that an agreement by 
a subcontractor extending the time 
for payment of his claim defeated 
the lien). 

[a] An extension of credit for a 
reasonable time, and not to a definite 
date later than the period fixed by 
law for commencing the lien action, 
will not per se waive the lien. Thien 
v. Brand, 142 Wis. 85, 124 NW 999, 
20 AnnCas 521. 

[b] Extension beyond period for 
filing.—‘‘The extension of the time 
for payment of a claim, for which 
a lien may be filed, beyond the period 
for acquiring such lien is a circum- 
stance that may be considered on the 
subject of waiver, but is not conclu- 
sive.”” Masson v. Indiana Lighting 
Fixture Co., 53 Ind. A. 376, 100 NE 
875, 876, 101 NE 753. 

[c] Unexecuted conditional agree- 
ment for extension.—(1) Where a 
contract for the sale of building ma- 
terial provides only for a conditional 
extension of time for payment, the 
condition to be performed within the 
time for bringing suit to enforce the 
lien, a waiver will not be implied if 
the condition is broken by the buyer. 
Dierks, etc., Lumber Co. v. Pearman, 
172° Mos “A? 107, *157° SW 970. (2) 
An agreement to extend the time of 
payment beyond a year, provided a 
mortgage should be given, will not 
defeat a mechanic’s lien, if the mort- 
gage should not be executed, as the 
giving of the mortgage is in such 
case a condition precedent. Gardner 
v. Hall, 29 Ill. 277; Cunningham v. 
Fischer, 48 SW 993, 20 Kyl 1167. 
(3) Unexecuted agreement to give se- 


Cote ov 


Likewise an extension 
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the lien.27 


the debtor 


judgment.*? 
limitations and 


curity generally see infra § 424. 


27. Ind.—Masson vy. Indiana Light- 
ing Fixture Co., 53 Ind. A. 376, 100 
NE 875, 101 NE 753. 


Ky:—Pryor v. White, 16 B. Mon. 
05. 

Minn.—Flenniken v. Liscoe, - 64 
Minn. 269, 66 NW 979. 
Miss.—Ehlers v. Elder, 51 Miss. 
495. 

Mo.—Globe ight, etc, Co. v. 


Doud, 47 Mo. A. 439. 
N. "y,—Landsberg v. Hein Constr. 
Co., 185 App. Div. 819, 120 NYS 1990. 
N. C.—Raeford Lumber Co. v. 


Rockfish Trading Co., 163 N., C. 314, 
318, 79 SE 627 [quot Cyc]. 

Tenmw.—Citizens’ Bank v. H. A. 
Klyce Co., 127 Tenn... 669, 671, 156 
SW 1083. 


“An extension of the time of pay- 
ment beyond the time within which 
the lien could be enforced would 
clearly show an intention to waive 
the lien.”” Masson v. Indiana Light- 
ing Fixture Co., 53 Ind. A.‘ 376, 100 
NE 875, 877, 101 NE 753. 

“Tt is well settled that any agree- 
ment whereby the lien claimant ex- 
tends credit to the owner to a time 
beyond the statutory duration of 
the lien has the effect of extinguish- 
ing such lien. Such an extension 
prevents the lien claimant from be- 
ginning suit for the enforcement of 
his lien until the time has expired, 
in which, by the terms of the stat- 
ute, such a suit must be begun. 
Where the right to enforce an in- 
debtedness for which a lien might 
otherwise be claimed is postponed 
until after the expiration of the 
lien, such a lien is necessarily re- 
nounced.” Citizens’ Bank v. H.-A. 
Klyce Co., supra. 

28. Cross references: 

Estoppel see infra § 430. 
Simultaneous actions to enforce lien 
and recover personal judgment see 

infra § 508. 

29. Spence v. Etter, 8 Ark. 69; 
Angier v. Bay State Distilling Co., 
178 Mass. 163, 59 NE 630; Vandyne 
v. Vanness, 5 N. J. Eq. 485; Pomer- 
leau v. Thompson, (Alta.) 16 Dom 
LR 142, 27 WestLR 254, 5 WestWkly 
1360. 

{a] Suit on note stipulating 
against waiver.—Where the owner 
gave the holder of a recorded mate- 
rialman’s lien a demand note recit- 
ing that its acceptance was not a 
waiver of the lien, and that the lien- 
holder had a right to foreclose at any 
time, an agreement in the note tnar 
the lien continued in force estopped 
the maker from contending that suit 
on the note extinguished the lien, 
and from denying the lienholder’s 
right to a personal judgment on the 
note and to foreclosure of the lien 
in the same action. Brown v. Mar- 


but-Williams Lumber Co., (Ga. A.) 
129 SE 575. 

30. Ark.—Roberts v. Wilcoxson, 
36 Ark. 355. 

Cal.—Martin v. Becker, 169 Cal. 
301, 146 P 665, AnnCas1916D 171; 
Brennan vy. Swasey, 16 Cal. 140, 76 
AmD 507. 


Ill.—West v. Flemming, 18 Ill. 248, 
68 AmD 539. 

Mass.—Angier v. Bay State Dis- 
tilling Co., 178 Mass. 163, 59 NE 630. 

Okl.—Seamans Oil Co. v. Davis, 
87 Okl. 14, 208 P 802; Seamans Oil 
Cowcy: Mitchell, 87 JOkIN 138, 208: P 
801. 

Utah.—Salt Lake Lith. Co. v. Ibex 
Mine, etce., Co., 15 Utah 440, 
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[§ 418] c. Action on Claim.?* It is generally held 
that the lien is not waived by bringing a personal 
action on the claim or account,?® causing an attach- 
ment to be issued and levied upon the property of 
for 
garnishment proceedings,*' or recovering a personal 
These rules are subject to certain 


the same claim,®° resorting to 


exceptions.**> In a few jurisdic- 


768, 62 AmSR 944. 

{a] Property attached.—(1) The 
rule is applicAble where the attach- 
ment is levied upon other property. 
Martin v. Becker, 169 Cal. 301, 146 
P 665, AnnCasl1916D 171; Seamans 
Oil Co. v. Davis, 87 Okl. 14, 208 P 
802; Seamans Oil Co. v. Mitchell, 87 
OK) 13, 208i P 80 §(2)e Butt: is 
also applicable, even though the levy 
is made on the same property to 
which the lien attaches. Brennan v. 
Swasey, 16 Cal. 140, 76 AmD 507. 

31. Pomerleau v.. Thompson, (Al- 
ta.) 16 DomLR 142, 27 WestLR 254, 
5 WestWkly 1360. 
ay Ark.—Spence v. Etter, 8 Ark. 


Cal.—Germania Bldg., etc., Assoc. 
v. Wagner, 61 Cal. 349. 

Colo.—Marean v. Stanley, 5 Colo. 
A. 335, 38 P. 395. 

Ill.—Sorg v. Crandall, 129 Ill. A. 


255 [aff 233 Ill. 79, 84 NE 181]. 

Mich.—Kirkwood v. Hoxie, 95 Mich. 
62, 54 NW 720, 35 AmSR 549. 

Minn.—Kinzel v. Joslyn, 158 Minn. 
194, 197 NW 217. 

N. J.—Anderson v. Huff, 49 N. J. 
Eq. 349, 23 A 654. 

N. D.—HErickson v. Russ, 21 N. D. 
208, 129 NW 1025, 32 LRANS 1072. 

Pa.—Crean v. McFee, 2 Miles 214. 
See also In. re Thompson, 2 Browne 
297 (judgment confessed on bond and 
warrant of attorney). 

W. Va.—U. S. Blowpipe Co. 
Spencer, 40 W. Va. 698, 21 SE 769. 

Alta.—Pomerleau_ v. Thompson, 16 


DomLR 142, 27 WestLR 254, 5 West 
Wkly 1360. 
Sask.—Beaver Lumber Co. 


Burns, 16 Sask. L. 52, 69 DomLR 
303, [1922] 3 WestWkly 383. 

{a] Judgment against contractor. 
—The recovery of judgment against 
a contractor by a subcontractor for 
the amount of the former’s claim 
will not destroy his lien against the 
owner. Culver v. Elwell, 73 Ill. 536; 
Anderson v. Huff, 49 N. J. Eq. 349, 
23 A 654. 

[b] The rule is especially appli- 
cable where the judgment is taken 
under circumstances clearly showing 
an intention to reserve rather than 
relinquish the lien. Kirkwood v. 
Hoxie, 95 Mich. 62, 54 NW 720, 35 
AmSR 549. 

33. See cases infra this note. 

[a] Circumstances under which 
judgment a waiver.—(1) Where ma- 
terialmen sold lumber to a person 
whom they believed to be the owner 
and took his note therefor, and up- 
on discovering that he was not the 
owner filed a lien against the true 
owner, their action in subsequently 
obtaining judgment on the _ note 
amounted to the taking of outside 
security and was a waiver of the 
lien. Carey-Lombard Lumber Co. v. 
Burnett, 68 Ill. A. 475. (2) Taking 
eee generally see infra §§ 424— 
4 


{b] Issuance and return of exe- 
cution.—(1) Where a mechanic re- 
covered a judgment under the Missis- 
sippi act of 1838 for work done or 
materials furnished in the erection 
of a building, he might resort to a 
special execution and have the spe- 
cific property sold, or he might sue 
out a general execution against all 
or any of defendant’s property, but 
if he adopted the latter course he 
thereby waived or abandoned his 
special lien. Kirk v. Taliaferro, 16 
Miss. 754. (2) Code: Civ. Proc. —-§ 
1630, providing that an action to 
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tions a person who recovers a personal judgment 
against the debtor cannot subsequently enforce the 


lien in another suit or proceeding; 


does not apply to a judgment rendered in the same 
proceeding,*® nor to a judgment in respect of a 
transaction totally distinct and disconnected from 
the transaction out of which the lien arises.® 

Of course where a claimant obtains a judgment for 
the enforcement of his lien, his demand*? and lien** 
become merged in the judgment, and he cannot file 


foreclose a mortgage “shall not be 
commenced or maintafned,” where a 
judgment has been recovered at law 
for the mortgage debt, until execu- 
tion issued on the judgment is re- 
turned unsatisfied, applies to actions 
to foreclose mechanics’ liens under 
L. (1885) c 342 § 8, which declares 
that the manner and form of institut- 
ing and prosecuting actions to fore- 
close mechanics’ liens ‘‘shall be the 
same as in actions for the foreclosure 
of mortgages on real property,’ as 
the provision of such § 1630 is mere- 
ly a rule of procedure, the right to 
sue not being abolished thereby, but 
only suspended. Barbig v. Kick, 35 
NYS 676, 25 NYCivProc 62, 237. 


34  Wycoff v. Epworth Hotel 
Constr., etc., Co., 146 Mo. A. 554, 
125 «SW. 550. And see Matthews 


v. Stephenson, 172 Mo. A. 220, 
157 SW 887 (recognizing the 
rule). 

[a] “fhe reason a lien cannot, 


under our statute, be obtained upon 
an account that has been converted 
into a judgment is because the stat- 
ute requires both the lien and the 
suit to enforce it to be founded up- 
on the account. Hence, if a credi- 
tor obtains a personal judgment 
against his debtor and then, in an- 
other suit, attempts to enforce his 
lien, he cannot do so because by his 
first suit he has merged his account 
into a judgment, and in any suit 
thereafter he must proceed on his 
judgment and not on the original 
account, and this our Mechanic’s 
Lien Statute will not permit.” 
Matthews v. Stephenson, 172 Mo. A. 
220, 227, 157 SW 887. 

[b] Allowance by assignee for 
creditors as judgment.—(1) In some 
jurisdictions an allowance of an ac- 
count or demand by an assignee for 
the benefit of the creditors of the 
owner or contractor has the force 
of a judgment (see Assignments for 
Benefit of Creditors § 448), (2) and 
the creditor cannot thereafter em- 
ploy the same account as a basis 
for enforcing a mechanic’s lien 
(Wycoff v. Epworth Hotel Constr., 
etc., Co., 146 Mo. A. 554, 125 SW 
550; Hayden Slate Co. v. Natural 
Cornice, etc., Co., 62 Mo. A. 569). 

[ec] Personal ’ judgment in origi- 
nal suit.—Plaintiff not pleading or 
attempting to foreclose a material- 
man’s and laborer’s lien in the origi- 
nal suit, wherein only personal judg- 
ment was obtained against defendant, 
waived the lien, and could not as- 
sert it on the trial of property right 
as against a claimant of property 
levied on under attachment and exe- 
cution. Foster v. Spearman Equity 
Exch., (Tex. Civ. A.) 266 SW 5838, 

35. Matthews v. Stephenson, 172 
Mo. A. 220, 157 SW 887. 

Personal judgment and foreclosure 
judgment in same action generally 
see infra § 739. 

“SS62 Vit AOA! Nicol Heating, ete., Co. 
v. J. B. Neevel, etc., Constr. Co., 187 
Mo. A. 584, 174 SW 161. 

37. See infra § 746. 

38. See infra § 746. 

39. See supra § 207. 

40. Matthews v. Stephenson, 172 
Mo. A. 220, 157 SW _ 887. 

41. Matthews v. Stephenson, 
pra. 

42. Note or indorsement of third 
person see infra § 426. 


su- 
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;34 but this rule 


him ;** the only 


43. U. S—vVan Stone v. Stillwell, 
ete., Mfg.'Co., 142 U. S. 128, 12 SCt 
181, 35 L. ed. 961; Wisconsin Trust 
Co. v. Robinson, ete., Co., 68 Fed. 778, 


15 CCA 668; Beers’ v. Knapp, 3 F. 
Cas. No. 232) 5 Ben, 104. 
Ala.—Hines v. Chicago Bldg., etc., 


Co., 115 Ala, 637, 22 S 160; Leftwich 
Lumber Co. v. Florence Mut. Bldg., 
etc., Assoc., 104 Ala. 584, 18 S 48; 
Lane, ete., Co. v. Jones, 79 Ala. 156; 
Aontandon vy. Deas, 14 Ala. 33, 48 
mD é 
Ark.—Eddy v. Loyd, 90 Ark. 340, 
119 SW 264; Meek v. Parker, 63. Ark. 
367, 38 SW 900, 58 AmSR 119. 
Conn.—Waterbury Lumber,  etc., 
Co. v. Asterchinsky, 87 Conn. 316, 
87 A 739, AnnCas1916B 613; Hopkins 
v. Forrester, 39 Conn. 351. 
D. C.—Smith vy. Johnson, 9 D. C. 


Fla. —Stringfellow v. Coons, 57 Fla. 
158, 167, 49 S 1019, 1381 AmSR. 1089 
[cit Cyc]. 

Ga.—Belmont Farm v. Dobbs Hard- 
ware Co., 124 Ga. 827, 53 SE 312. 
Figpin ve Owens, 29 Ga. 789, 116 SE 
549. 

Ill.—Kendall v. Fader, 199 Ill. 294, 
65 NE 318 [aff 99 Ill. A. 104]; Pad- 
dock) viiStout, 7121. Tks b 7 a3 INE 
182; Meeks v. Sims, 84 Ill. 422; Cros- 
key v. Corey, 48 Ill. 442; Brady 
Anderson, 24 Jil. 110; Van Court 
Bushnell, 21 Ill. 624; Bradford 
Neill, ete., Constr. Co., 76 Ill. 
488; Cary-Lombard Lumber Co. 
Burnet, 68 Ill. A. 475; Friedman 
Roderick, 20 Ill. A. 622; Peck 
Standart, 1 Tll. A. 228; Bayard 

g 1; Tl. A, 1134 [aff 96 il. 


Ind.—Gobie v. Gale, 7 Blackf. 218, 
41 AmD 219. 

Iowa.—Lovell-Scholfield Lumber 
Co. v. Carter, 198 Iowa 238, 199 NW 
405; German’: Bank v. Schloth, 59 
Iowa 316, 13 NW 314; Logan v. At- 
tix, Totowa. His iScotte viv wards 4 
Greene 112; Mix v. Ely, 2 Greene 513; 
Greene v. Ely, 2 Greene 508. 

Kan.—Bashor v. Nordyke, ete., Co., 
25 Kan. 222; Atchison Bd. of HEduca- 
tion v. Scoville, 13 Kan. 17. 

Ky.—Mivelaz v. Johnson, 124 Ky. 
251, 98 SW 1020, 30° Kyl 389, 124 
AmSR 398, 14 AnnCas 688; Mivelaz 
v. Genovely, 121 Ky. 235, 89 SW 109, 
28 KyL 203; Waddy Bluegrass 
Creamery Co. v. Davis-Rankin Bldg., 
etc.,’ Co!, 1103 iKy. 579, 45 SW 895; 
Gilbert v. Moody, 36 SW 5238, 18 KyL 
312; Finch v. Redding, 4 B. Mon. 
87; Laviolette v. Redding, 4 B. Mon. 
81; Graham vy. Holt, 4 B. Mon 61. 

La.—Whitla v. Taylor, 6 La. Ann. 
PEN Turpin v. His Creditors, 9 Mart. 
6 


Me.—Bryant v. Grady, 98 Me. 389, 
BTA 92% 

Md.—Frederick County Nat. Bank 
v. Dunn, 125 Md. 392, 93 A 984; Wil- 
lison v. Douglas, 66 Md. 99, 6 A 
530; Blake v. Pitcher, 46 Ma. 453; 
Sodini v. Winter, 32 Md. 130. 

Mass.—McLean v. Wiley, 176 Mass. 
233, 57 NE 347, 

Mich.—Smalley v. Gearing, 121 
Mich, 190, 79 NW 1114, 80 NW 1797; 
Smalley v. Ashland Brown-Stone Co., 
114 Mich, 104, 72 NW 29. 

Minn.—McKeen vy. Haseltine, 46 
Minn. 426, 49 NW 195; Howe v. Kin- 
dred, 42 Minn. 433, 44 NW 311; Mil- 
wain y. Sanford, 3 Minn. 147. 

Miss.—Smith, etc., Co. v. Butts, 
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[§§ 418-419 


another lien for the same demand;*® but in such 
case the lien is not lost by waiver,*® since there 
is no intent to waive.*t 

[§ 419] d. Taking or Transfer of Note, Draft, or 
Order**—(1) Note—(a) Taking—aa. In General. It 
is well established as a general rule that a me- 
chanic’s lien claimant does not waive or forfeit his 
right to a lien merely by taking a promissory note 
of the owner. or the contractor for what is due 
effect of such a note is to suspend 


72 Miss. 269, 16 S 242; Ehlers v. 
Elder, 51 Miss. 495. 

Mo.—Jones v. Hurst, 67 Mo. 568; 
Ashdown v. Woods, 31 Mo. 465; Mc- 
Murray v. Taylor, 30 Mo. 263, 77 
AmD 611; Darlington Lumber Co. v. 
Harris, 107 Mo, A. 148, 80 SW 688; 
Western Brass Mfg. Co. v. Boyce, 74 
Mo. A. 348; Kaufman-Wilkinson Lum- 
ber Co. v. Christophel, 59 Mo. A. 80; 
O’Brien v. Hanson, 9 Mo. A. 545. 

Nebr.—Hersh vy. Carman, 51 Nebr. 
784, 71 NW 713; Livesey v. Hamil- 
ton, 47 Nebr. 644, 66 NW 644; Bar- 
nacle v. Henderson, 42 Nebr. 169, 60 
NW 382; Smith v. Parsons, 37 Nebr. 
677, 56 NW 326; Hoagland v. Lusk, 
raat 376, 50 NW 162, 29 AmSR 

N. J.—Edwards v. Derrickson, 28 
INGE? aes 9y 

N. M.—Mountain Electric Co. v. 
Miles, 9 N. M. 512, 56 P 284. 

N. Y.—Woolf v. Schaefer, 103 App. 
Div. 567, 938 NYS 184 [rev 41 Misc. 
640, 85 NYS 205]; Donovan v. Fra- 
zier, 15 App. Div. 521, 44 NYS 533; 
Linneman vy. Bieber, 85 Hun 477, 
33 NYS 129; Jones v. Moores, 67 Hun 
109, 22 NYS 53 [aff 142 N. Y. 661, 
37 NE 569]; Althause v. Warren, 2 
EK. D. Smith 657; Miller v. Moore, 
1 E. D. Smith 739; Marguiles v. Sei- 
gel, 108 Misc. 483, 178 NYS 544; 
Bates v. Masonic Hall, ete., Fund, .7 
Misc. 609, 27 NYS 951 [aff 88 Hun 
286, 84 NYS 598 (rev on other 
grounds 157 N.Y. 322, 51 NE 1033)]; 
C. B. Keogh Mfg. Co. v. Eisenberg, 
7 Mise. 79, 27 NYS 356 [aff 149 N. 
Y. 592 mem, 44 NE 1123 mem]. 

N. D.—Sleeper v. Elliott, 36 N. D. 
280, 162 NW 305. 

Oh.—Standard Oil Co, v. Sowden, 
55 Oh. St. 332,'45 NE 320; Rousculp 
v. Ohio Southern RiCo,,; 19 Oh. Cir. 
Ct. 436; Bernsdorf v. Hardway, 7 
Oh. Cir. Ct. 378, 4 Oh. Cir. Dec. 645; 
Victoria Bldg. Assoc. No. 2 v. Kel- 
sey, 9 Oh. Dec. (Reprint) 123, 11 Cinc 
LBul 38; Kunkle v. Reeser, 5 Oh 
S&CP 422, 5 OhNP 401. 

Or.—Trullinger v. Kofoed, 7 Or. 
228, 33 AmR 708. 

Pa.—American Car, etc., Co. v. 
Alexandria Water Co., 221 Pa. 529, 
70 A 867, 128 AmSR 749, 15 AnnCas 
641; Shaw v. First Associated Re- 
formed Presb. Church, 39 Pa. 226; 
Odd Fellows’ Hall v. Masser, 24 Pa. 
507, 64 AmD 675; Jones v. Shawhan, 


4 Watts & S. 257; Kinsley v. Bu- 
chanan, 5 Watts 118; Walter v. 
Powell, 13 Pa. Dist. 667; Rush v. 


Fisher, 8 Phila. 44 [aff 71 Pa. 40]. 

R. I.—Wheeler v. Schroeder, 4 R. 
EARS Sse 

Ss. D.—Hill v. Alliance Bldg. Co., 
6 S. D. 160, 60 NW 762, 55 AmSR 
819 [appr Edward Ry Allis Cos) ove 
Madison Electric Light, etc., Co., 9 
S. D. 459, 70 NW 650 (appr Charles 
Betcher Co. v. Cleveland, 13 S. D. 347, 
83 NW 3866)]. 

Tenn.—Knoxville Lumber, etc., Co. 
v. Galyon, 8 Tenn. Civ. aN 608. 

Tex.—Breckenridge City Club v. 
Hardin, (Civ. A.) 253 SW 873; Myers 
v. Humphries, (Civ. A) 47 SW 812; 
Farmers’, etc., Nat. Bank vy. Taylor, 
(Civ. A.) 40 SW 876. 
ihe tae one v. Clinton, 2 Utah 

Wash.—Llewellyn Iron Works v. 
Littlefield, 74 Wash. 86, 132 P 867, 


AnnCas1915A 959. 
W. Va.—Cushwa v. Improvement 
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the right to enforce the lien until its maturity.** 
In order that the taking of a note may waive or 
extinguish the lien it is necessary and sufficient 
that it shall be received in payment,*® that the 
maturity thereof shall extend beyond the period for 
enforcing the lien,*® or, at the time it is taken, 
the parties shall agree,*® intend,*® or understand®® 


that it shall have the effeet of 
tinguishing the lien. 
affirmed, 


Loan, etc., Assoc., 45 W. Va. 490, 32 
SE 259. 

Wis.—Phoenix Mfg. Co. v. McCor- 
mick Harvesting Mach. Co., 111 Wis. 
570, 87 NW 458; Schmidt v. Gilson, 
14 Wis. 514; Bailey v. Hull, 11 Wis. 
289, 78 AmD 706. 

Alta.—Gorman v. Archibald, 1 Alta, 
L. 524, 8 WestLR 916; Clarke v. 
Moore, 1 Alta. L. 49, 8 WestLR 405. 

Ont.—Brooks-Sanford Co. v. Theo- 
dore Telier Constr. Co., 20 Ont. L. 
308, 15 OntWR 243. 

And see National Supply Co. v. 
Horrobin, 16 Man. 472, 4 WestLR 
570 (recognizing the rule). 

“The claimant of a mechanic’s lien 
does not necessarily waive his lien, 
when he takes the note of the owner 
of the premises, who incurred the 
debt. ... The taking of the notes 
alone would not operate as a waiver 


or discharge of the liens.’ Kendall 
Yagi tene 199 Ill. 294, 304, 65 NE 
“As a general principle, the tak- 


ing of the notes’ of the contractors 
for the amount due to the material 
men would not of itself effect a re- 
linquishment of the right to file a 
lien.” American Car, ete., Co: - v: 
Alexandria Water Co., 221 "Pa. 529, 
537, 70 A 867, 128 AmSR 749, 15 Ann 
Cas 641. 

{a] The fact that the note pro- 
vides for interest does not effect a 
waiver. Meeks v. Sims, 84 Ill. 422; 
Brady v. Anderson, 24 Ill. 110. 

[b] Note for part of amount due. 
—The mere fact that the owner of 
real property has given his note for 
a portion of the amount due for ma- 
terials furnished for making erec- 
tions on his property does not relieve 
such property from a mechanic’s lien 
filed against it for the entire amount 
of the material so furnished. Live- 
sey v. Hamilton, 47 Nebr. 644, 66 
NW 644. See also Johns vy. Bolton, 
12 Pa. 339 (the note being dishon- 
ored). 

[c] Fanciful designation of payee. 
—Where a person has furnished ma- 
terials for the improvement of real 
property, and in all respects has com- 
plied with the Mechanics’ Lien Law 
in respect thereto, his rights will not 
be held destroyed, merely because, 
in taking a note for the amount due, 
he has described himself by the fan- 
eciful designation of the ‘Western 
Cornice. Works,’”’ when there is no 
claim that, thereby, anyone was mis- 
led or injured. Livesey v. Hamilton, 
47 Nebr. 644, 66 NW 644. 

44. Ala.—Lane, etc., Co. v. Jones, 
79, Ala.) 156. 

Md.—Blake vy. Pitcher, a Mad. 453; 
Sodini v. Winter, 32 Md. 13 

Mo.—MeMurray v. Naylor, 30 Mo. 
263, 77 AmD 611. 

N. J.—Dey v. Anderson, 39 N. J. 
Teo: 

N. Y.—Jones v. Moores, 67 Hun 109, 
22 NYS 53 [aff 142 N. Y. 661, 37 NE 
569]; Althause v. Warren, 3 D. 
Smith 657; Miller v. Moore, 1 EoD: 
Smith 739; Keogh Mfg. Co. v. Hisen- 
berg, 7 Misc. 79, 27 NYS 356 [aff 
149 N. Y. 592, 44 NB 1123]. 

Oh.—Victoria Bldg. Assoc. No. 2 
v. Kelsey, 9 Oh. Dec. (Reprint) 123, 
11 CincLBul 38. 

45. Ala.—Lane, etc., Co. v. Jones, 
79 Ala. 156. 

Ark.—Eddy v. Loyd, 90 Ark. 340, 
119 SW 264; Meek v. Parker, 63 Ark. 
367, 38 SW 900, 58 AmSR 119. 


Conn.—Waterbury Lumber,  ete., 


These rules are expressly 
in whole or in part, by the statutes of 
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waiving or ex- 


Co. v. Asterchinsky, 87 Conn. 316, 87 

A 739, AnnCas1916B 613. 

reas C.—Smith v. Johnson, 9 D. C. 
Ga.—Vason yv. Bell, 53 Ga. 416. 
Ill.—Croskey v. Corey, 48 Ill. 442; 

Benneson vy. Thayer, 23 Ill. 374; Van 

Court v. Bushnell, 21 Ill. 624. 
Md.—Frederick County: Nat. Bank 

v. Dunn, 125 Md. 392, 93 A 984; Wix 

v. Bowling, 120 Md. 265, 87 A fos 

Willison v. Douglas, 66 Md. 99, 

A 530; Blake v. Pitcher, 46 Md. 153, 


Sodini v. Winter, 32 Md. 130. 
Mass.—Green vy. Fox, 7 Allen 85. 


Mich.—Blakeley v. Moshier, 94 
Mich. 299, 54 NW 54. 
Mo.—Allen Est. Assoc. v. Boeke, 


300 Mo. 575, 254 SW 858.. 
~Nebr.—Smith, etce., Co. v. Parsons, 
37 Nebr. 677, 56 NW 326. 
Oh.—Crooks vy. Finney, 39 Oh. St. 
57; Bender v. Stettinius, 10 Oh. Dec. 
(Reprint) 186, 19 CinecLBul 163; 
Bernsdorf v. Hardway, 7 Oh. Cir. Ct. 
378, 4 Oh. Cir. Dec. 645. 
Or.—Johnson vy. Paulson, 83 Or., 
238, 154 P 685, 163 P 435: 
Wash.—Llewellyn Iron Works v. 
Littlefield, 74 Wash, 86, 132 P 867, 
AnnCas1$15A 959. 
Wis.—MecCoy v. Quick, 30 Wis. 


521. 
{a] Unless payment by note is in 
full or in satisfaction of the con- 


tract price, the right to a lien is not 
waived, the taking of notes in pro 


tanto payment merely having the ef- 


fect of diminishing the amount of 
the lien. Armstrong, etc., Co. v. Wil- 
eS aaP Sugar Refining Co., (Del.) 


120 A 

[b] Renewal of lien notes given 
in payment.—Where a landowner 
executed notes in payment for ma- 
terial used in the erection of a build- 
ing which showed that they were lien 
notes, and subsequently he executed 
other notes, after the maturity of 
the first, which referred to the old 
notes as collateral security for the 
new, and afterward executed another 
note for the full amount of the debt, 
the new notes were not necessarily 
a payment of the lien notes, so as 
to extinguish the lien as against a 
subsequent mortgagee. Gilbert v. 
Moody, 36 SW 523, 18 Kyl 312. 

[c] Where the note of a firm is 
taken in satisfaction of a claim for 
work and materials furnished one of 
the partners, and the settlement is 
made in the usual mode of doing 
business, a mechanic’s lien cannot 
afterward be maintained for the 
work and materials as against a sub- 


sequent purchaser. Benneson = vy, 
Thayer, 23 Ill. 374. 

Payment generally see infra §§ 
460-476. 

46. See infra § 421. 

47. Goudie v. American Moore 


Breck- 


Peg Co., (N. H.) “122° A 349; 
(Tex. 


enridge City Club v. Hardin, 
Civ. - Av) 253- SW. 8738. 

43. Fla.—Stringfellow v. Coons, 57 
Fla. 158, 49 S 1019, 131 AmSR 1089. 

Ga.—Belmont Farm v. Dobbs Hard- 
ware Co., 124 Ga. 827, 53 SE 312; 
Pippin v. Owens, 29 Ga. A. 789, 116 
SE 549. 

Md.—Wix v. Bowling, 120 Md. 265, 
87 A 759; Blake v. Pitcher, 46 Md. 
453; Sodini v. Winter, 32 Md. 130. 

Mich.—Knowlton vy. Gibbons, 210 
Mich. 547, 178 NW 63. 

N. D.—Sleeper v. Elliott, 36 N. D. 
280, 162 NW 305. 

Pa.—American Car, 


etch" Co%ey. 


some jurisdictions.®* 
the express understanding that the mechanic’s len 
is to be reserved there is, of course, no waiver.*? 
An unaccepted tender of a promissory note does 
not deprive claimant of his lien,®* unless he has 
previously agreed to accept the note in payment ;°* 
and a mere agreement to accept a note will be no 
waiver of the lien where the agreement is broken by 
the refusal of the owner to give it,®> even though 
the lien would be waived if the note had been given 
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Where the note is taken on 


Alexandria Water Co., 221 Pa. 5zy, 
70 A 867, 128 AmSR 749, 15 AnnCas 
641. 

S. D.—Hill v. Alliance Bldg. Co., 
: a D. 160, 60 NW 752, 55 AmSR 
19. 

Tex.—Breckenridge City Club v. 
Hardin, (Civ. A.) 253 SW 873. 

Utah.—Doane v. Clinton, 2 Utah 
417. 

[a] Agreement as self-executing 
waiver.— Where a subcontractor on 
execution to him by the owner of 
note agreed to waive his subcon- 
tractor’s lien upon payment of the 
note, the execution by him of a fur- 
ther release or waiver was not a 


condition precedent to the right of 
recovery on the note, since the agree- 
ment itself constituted a waiver of 
payment of the note, and since the 
payment of the note would of itself 
extinguish the lien, making the for- 
fluous formality. Pietsch v. Sangor, 
173. Wis. 301, 181 NW 312. 

49. Ala.—Montandon v. Deas, 14 

Fla.—Stringfellow v. Coons, 57 Fla. 
158, 49 S 1019, 181 AmSR 1089. 

Ill.— Bayard v. McGraw, 1 Ill. A. 

Iowa.—Mix v. Ely, 
Greene v. Bly, 2 Greene 508. 

R. I.—Wheeler v. Schroeder, 4 R. 

Tenn.—Knoxville Lumber, etc., Co. 
v. Galyon, 8 Tenn. Civ. A. 608. 

Tex.—Breckenridge City Club v. 

50. Goudie v. American Moore Peg 
Co., (N. H.) 122 A 349. 

51. See statutory provisions; and 

{a] Thus the statutes of differ- 
ent jurisdictions variously provide 
that: (1) No lien shall be defeated 
in discharge of the amount due and 
of the lien. Goudie v. American 
Moore Peg Co., (N. H.) 122 A 349. 
waiving a mechanic’s lien by taking 
notes unless they are received as 
payment or the lien is expressly 
mington Sugar Refining Co., (Del.) 
120 A 94; Wix v. Bowling, 120 Md. 
265, 87 A 759; McLaughlin v. Rein- 
46 Md. 453. (3) The acceptance or 
a promissory note for the claim shall 
not merge, waive, satisfy, or de- 
agrees in writing that it shall have 
that effect. National Supply Co. v. 
Horrobin, 16 Man. 472, 4 WestLR 
sory note shall not discharge the 
lien unless expressly received as pay- 
ment and so specified therein. Llew- 
Wash. 86, 132 P 867, AnnCas1915A 
959; Ward v. Thorndyke, 65 Wash. 
ip Gabi Meas hey 
A. 622; McLean v. Wiley, 176 Mass. 
233, 57 NE 347; Butler-Ryan Co. v. 
Silvey, 70 Minn. 507, 73 NW 406, 

Notes maturing after expiration cf 
time for enforcing lien see infra § 
421. 
L.-336, 93° A 568: 
54. Ward -v. Thorndyke, 65 Wash. 
i fed feel bl ly fear Spe 
Stillwell, 


the lien to become effective upon the 
mal execution of a waiver a super- 
Ala. 33, 48 AmD 84. 
134. 
2 Greene 513; 

TSS! 
Hardin, (Civ. A.) 253 SW 873. 
cases infra this note. 
by taking a note, unless it was taken 
(2) No one Shall be regarded as 
waived. Armstrong, etc., Co. v. Wil- 
hart, 54 Md. "T1; Blake v. Pitcher, 
stroy the lien unless the lienholder 
570. (4) The taking of a promis- 
ellyn Iron Works v. Littlefield, 74 

52. Friedman v. Roderick, 20 Ill. 
510 

53. Van Nest v. Hirsch, 87 N. J. 

55. Van Stone v. 


etc., 
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and accepted according to the agreement,°® as where 
the agreement is to take the note in payment’ or 
the note contemplated would not mature until after 
the expiration of the period for enforcing the lien.°* 
It has been held that the lien of a subcontractor 
will not be enforced where he has accepted from 
the contractor a note covering not only the demand 
in question but also sums due on other accounts.°® 

[§ 420] bb. Showing as to Taking in Payment. In 
a few states the taking of a note is prima facie a 
payment of the account,®° and, in the absence of an 
agreement to the contrary, it operates as a pay- 
ment,®! within the meaning of the rule that the hen 
is waived or lost by taking a note in payment of 
the debt.°* In most jurisdictions, however, it is not 
to be presumed that a note taken by a person en- 
titled to a lien was taken as payment;** but it must 
be shown that such was the case,** for even in those 
states where the doctrine prevails that the accept- 
ance of a negotiable promissory note is presumed, 
in the absence of any testimony or circumstances to 
the contrary, to be a payment of the indebtedness 
for which it was given,® this presumption is over- 
come by the fact that the acceptance of a note in 


Mfg. Co., 142 U. S. 128, 12 SCt 181, 
35 L. ed. 961; Chicago, etc., R. Co. R 


MECHANICS’ LIENS 


formed Presb. Church, 39 Pa. 226. 


[§§ 419-421 


payment would deprive the creditor taking the note 
of the substantial benefit of some security.°° | The 
fact that the lienor upon receiving a promissory 
note gave a receipt for the amount or credited the 
amount upon his books** does not conclusively estab- 
lish that the note was taken in payment so as to 
defeat the lien, but is only a circumstance bearing 
upon the question of whether or not it was so 
taken,®® such question being one of fact.7° 

[§ 421] cc. Time of Maturity of Note. The rule 
that the taking of the note is not a waiver of the 
lien?! applies where the note is payable within the 
time allowed by statute for commencing proceedings 
to enforce the hen,’* and the case does not come 
within any of the limitations or exceptions to the 
rule;** but where the note does not mature until 
after the expiration of that time, the lien is lost,** 
unless it is expressly agreed by the parties that 
the taking of the note shall not be construed as 
a waiver of the lien.7° Likewise the rule that the 
taking of a note is not a waiver of the lien applies 
where the note matures within the time allowed 
by statute for perfecting the lien;’® and in some,’? 


Time for commencement of pro- 


y. Union Rolling Mill Co.,.109 U. S. 
702, 3 SCt 594, 27 L. ed. 1081; Lutz 
v. Ey, 3 E. D. Smith (N. Y.) 621, 3 
AbbPr 475; C. B. Keogh Mfg. Co. v. 
Hisenberg, 7 Misc. 79, 27 NYS 356 
[aff 149 N. Y. 592 mem, 44 NE 1128 
mem]. See also Reynolds v. Man- 
hattan Trust Co., 83 Fed. 593, 27 
CCA 620 (recognizing the rule). 

56. Globe Light, etc., Co. v. Doud, 
47 Mo. A. 439. 

57. Lutz v. Ey, 3 E. D. Smith (N, 
Y.) 621, 3 AbbPr 475. 
58. See infra § 421. 
Sey epeeat ciel td v. Robison, 5 Mo. 


[a] Reasons for rule are that the 
unity of,the lien claim is gone, that 
claimant has put himself in a posi- 
tion where he cannot comply with 
the rule requiring the production of 
the note for cancellation, and that 
the burden and expense of separating 
the claims and accounts should not 
be imposed on the owner. Schulen- 
burg v. Robison, 5 Mo. A. 561. 

60. Hill v. Sloan, 59 Ind. 181. 

61. Teal v. Spangler, 72 Ind. 380; 
Schneider v.. Kolthoff, 59 Ind. 568. 

62. See supra § 419. 

63. Paddock v. Stout, 121 Ill. 571, 
13 NE 182; Smith, ete., Co. v. Par- 
Sons, 37 Nebr. 677, 56 NW 326; Amer- 
ican Car, etce., Co. v. Alexandria 
Water Co; 2215'Pal 52951538, #70\) A 
867, 128 AmSR 749, 15 AnnCas. 641 
[quot Cyc]; Cushwa v. Improvement 
Loan, etce., Assoc., 45 W. Va. 490, 
32 SE 259. 

64. Smith, etc., Co. v. Parsons, 37 
Nebr. 677, 56 NW 326; American 
etc., Co. v. Alexandria Water 
221 Pa. 529, 538, 70 A 867, 128 
AmSR 749, 15 AnnCas 641 quot 


Cyc]. 
[a] Note held not taken in pay- 
Lumber Co Vv. 


A 


ment.—National : 
Whalley, 162 Cal. 224, 121 P 729. 
65. See Payment [30 Cyc 1198, 


2714. 
, 66. Bryant v. Grady, 98 Me. 389, 
57 A 92. See generally Payment [30 


Cyc 1198 note 37]. 
67. Ind.—Goble v. Gale, 7 Blackf. 
218, 41 AmD 219. ‘ 
ue Fees v. Taylor, 6 La. Ann. 
Nebr.—Hoagland v. Lusk, 33 Nebr. 
376, 50 NW 162, 29 AmSR 485. 
N. J.—Haney-White Co. v. Staf- 
ford, 96 N. J. L. 283, 114 A 746. 
N. Y.—Althause v. Warren, 2 E. D. 
Smith 657. 
Pa.—Shzew vy. First Associated Re- 


. IL—Wheeler v. Schroeder, 4 R.| ceedings see infra §§ 523-538. 
T3833. 73. See supra § 419. 
Compare Rose v. Persse, etc., 74. U.S.—Westinghouse Air Brake 


Paper Works, 29 Conn. 256 (inclin- 
ing to the contrary). 
‘ 68. Beers v. Knapp, 3 F. Cas. No. 


1,232, 5 Ben. 104; Waterbury Lum- 


ber, etc, Co. v. Asterchinsky, 87 
Conn. 316, 87 A 7389, AnnCas1916B 
613; Bryant v. Grady, 98 Me. 389, 
57 A 92; Holl v. Long, 34 Misc. 1, 
68 NYS 522. 

69. Bryant v. Grady, 98 Me. 389, 
57 A 92; Jones v. Shawhan, 4 Watts 
& S. (Pa.), 257. 

70. Casey v. Weaver, 141 Mass. 


280, 6 NE 372. 

71. See supra § 419. 

72. U. S.—Van Stone v. Stillwell, 
ete., Mfg. Co,- 142. U.S. 128,012 SEL 
181, 35 L. ed. 961; Wisconsin Trust 


Co. v. Robinson, etc., Co., 68 Fed. 
778, 15 CCA 668. 
Ala.—Leftwich ©. Lumber Co. _ Vv. 


Florence Mut. Bldg., ete., Assoc., 104 
Ala. 584, 18 S 48; Lane, etc., Co. v. 
Jones, 79 Ala. 156. 
Mich.—Knowlton v. Gibbons, 210 
Mich. 547, 178 NW 63. 
Minn.—McKeen v. Haseltine, 46 
Minn. 426, 49 NW 195; Howe v. Kin- 
dred, 42 Minn. 433, 44 NW 311. 


Miss.—Ehlers v. Elder, 51 Miss. 
495. 
Mo.—Jones v. Hurst,-67 Mo. 568; 


Ashdown v. Woods, 31 Mo. 465; Mc- 
Murray v. Taylor, 30 Mo. 263, 77 Am 
D 611; Western Brass Mfg. Co., v. 
Boyce, 74 Mo. A. 343. 

Nebr.—Smith, etc., Co. v. Parsons, 
37 Nebr. 677, 56 NW 326. 

N. J.—Dey v. Anderson, 39 N. J. 
Ring 199% 

N. M.—Mountain Electric Co. v. 
Miles, 9 N. M. 512, 56 P 284. 

_N. Y¥.—Linneman v. Bieber, 35 Hun 
477, 33 NYS 129; Althause v. War- 
ren, 2 BE. D. Smith 657; Wood v. Ma- 
cafee, 172 NYS) T03miatt 191 App: 
Div. 937 mem, 182 NYS 958 mem]; 


H. A. Berger’s Metal Ceiling, etce., Co., 
Inc., v. Farmers’ L. Ty Con 70 
NYS 934; Friedman v. Lowenstein, 


1385 NYS 569. 
' N. D.—Sleeper v. Elliott, 36 N. D. 
280, 162 NW 305. 

Oh.—Victoria Bldg. Assoc. No. 2 v. 
Kelsey, 9 Oh. Dec. (Reprint) 123, 11 
CinceLBul 38. 

W. Va.—Cushwa v. 
Loan, etc., Assoc., 45 W. Va. 490, 
32 SE 259. 

Wis.—Schmidt y. Gilson, 14 Wis. 
514; Bailey v. Hull, 11 Wis. 289, 78 
AmD 706. 


Improvement 


Co. v. Kansas City Southern R. Co., 
137 Fed. 26, 71 CCA 1 [rev 129 Fed. 
455, 128 Fed. 129]. 

Ala.—C. A. Dunham Co. v. Shef- 
field Realty Co., 205 Ala. 449, 88 S 
562; Hines v. Chicago Bldg., etc., Co., 
115 Ala. 687, 22 S 160. 


Age fares v. White, 16 B. Mon. 
605. 

Minn.—Flenniken v. Liscoe, 64 
Minn. 269, 66 NW 979. 

Mo.—Globe Light, ete. Co. v. 


Doud, 47 Mo. A. 439. 


N. Y.—Miller v. Moore, 1 E. D. 
Smith 739. 

Tenn.—Citizens’ Bank vy. H. A. 
Klyce Co., 127 Tenn. 669, 672, 156 


SW 1083 [cit Cyc]. 
Wis.—Miller-Piehl Co. v. Mullen, 
170.Wis. 378, 384, 174 NW 542 [cit 
Cyc]; Phoenix Mfg. Co. v. McCor- 
mick Harvesting Mach. Co., 111 Wis. 
570, 87 NW 458. 
Effect of statutory provisions. 
—(1) The rule stated in the text 
is applicable notwithstanding a statu- 


tory provision that the taking of a 


note for labor or material shall not 
discharge the lien. Flenniken v. Lis- 
coe, 64 Minn. 269, 66 NW 979; Miller- 
Piehl Co. v. Mullen, 170 Wis. 378, 
384, 174 NW 542. (2) The statute 
refers ‘‘to the taking of such a prom- 
issory note as falls due within the 
time within which the action to fore- 
close the lien could be commenced.” 
Miller-Piehl Co. v. Mullen, supra. 

{b] Where several notes maturing 
at different times are given, the lien 
can be enforced to the extent of the 
amount of the notes maturing before 
the time for commencing proceed- 
ings expired, and to that extent only. 
Pryor v. White, 16 B. Mon. -(Ky.) 
605; Citizens’ Bank v. H. A. Klyce 
Co., 127 Tenn. 669, 156 SW 1083. 

75. Butler-Ryan Co. v. Silvey, 70 
Minn, 507, 73 NW 406, 510. 

Express reservation of lien gener- 
ally see supra § 419. 

76. McKeen v. Haseltine, 46 Minn. 
426, 49 NW 195; Woolf v. Schaefer, 
103 App. Div. 567, 93 NYS 184 [rev 
41 Misc. 640, 85 NYS 205]. : 

Time for filing claim or statement 
see supra §§ 218-242. 

77. Van Stone v. Stillwell, ete., 
Mfg. Co., 142) U. S. 128, 12 SCt 181, 
35 L. ed. 961 (stating the law of 
Missouri); Jones _v. Hurst, 67 Mo. 
568; Ashdown v. Woods, 31 Mo. 465; 
McMurray v. Taylor, 30 Mo. 263, 77 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


pel eat al 
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but not other,’ jurisdictions it is held that the rule 
applies where the note matures within the time al- 
lowed for enforcing the lien, even though not until 
after the expiration of the time allowed for perfect- 
ing the len, it being permissible for claimant to 
perfect his len notwithstanding the note is not yet 
payable,’® although he cannot enforce his lien until 
Under a statute providing 
that suit to enforce the hen must be commenced 
within a certain time after the money became due 
and payable, it has been held that the acceptance 
of a note payable at a future day by a creditor 
claiming a mechanic’s lien is an abandonment of 
the len, if by the terms of the note the time of the 
payment has been extended beyond the date as fixed 
by the original contract ;*! but if the note conforms 
to the terms of the original contract, it is but a 
such contract and the lien 
affected.’ A mere agreement to accept notes matur- 
ing after the expiration of the period allowed for 


the money is payable.®° 


memorial of 
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is un- | force his lien.%* 


enforcing the lien is not a waiver of the lien where 


AmD 611; Kaufman-Wilkinson Lum- 
ber, “Co. v.. Christophel; 59 Mo. A, 
80; Cushwa v. Improvement Loan, 
Assoc., 45 W. Va. 490, 32 SE 
. But see Blakeley v. \Moshier, 
94 Mich. 299, 54 NW 54 (where this 
fact, in connection with other facts, 
was held to constitute a waiver). 
ceo Quinby v. Wilmington, 10 Del. 
79. Knowlton v. Gibbons, 210 
Mich. 547, 178 NW 638; Smalley v. 
Ashiand Brown-Stone Co., 114 Mich. 
104, 72 NW 29 [dist Brennan v. Mil- 
ler, 97 Mich, 182, 56 NW 354]; Mil- 
ler v. Moore, 1 BE. D. Smith (CN. Y.) 


739; Margulies v. Seigel, 108 Misc. 
433, 178 NYS 544; Standard Oil Co. 
v. Sowden, 55. Oh. St. 332, 45° NE 


320. But see McPherson vy. Walton, 
42 N. J. Eq. 282, 11 A 21 (where, in 
connection with other facts, the court 
arrived at a contrary conclusion). 
g0. Miller v. Moore, 1 E. D. Smith 
See generally infra 


81. Ehlers v. Elder, 51 Miss. 495; 
Jones v. Alexander, 18 Miss. 627. 
82. See cases supra note 81. 
* $3. Van Stone v. Stillwell, etc., 
MiSs. Co. 42, U.S. 28, 12 SCt 181) 


35 L. ed. 961; Globe Light, etc., Co. 
v. Doud, 47 Mo. A. 439; Ritchie v. 
Grundy, 7 Man. 532. 

Unperformed agreement to give 
note generally see supra § 419. 

- 84. Edmonds v. Walter, 2 B. C. 
82 [app dism 21 Can. S. C, 406]; 
National Supply Co. v. Horrobin, 16 
Man. 472, 4 WestLR 570; John Ar- 


buthnot Co. v. Winnipeg Mfg. Co., 
16 Man. 401, 4 WestLR 48. 

85. S.-Wisconsin Trust Co. v. 
Robinson, etc:,..Co., 68 Fed. 778, 15 
CCA 668: Beers v. ‘Knapp, laa Qe Cas. 
No. 1,232, 5 Ben. 104. 

Ark.—Meek v. Parker, 63 Ark. 367, 
38 SW 900, 58 AmSR 119. 

Ill.— Bayard v. McGraw, 1 Ill. A. 
134. 

Iowa.—Lovell-Scholfield Lumber 
Co. v.. Carter, 498 Iowa 238, 199 NW 
405; German Bank vy. Schloth, Ne) 
Iowa 316, 13 NW 314 [overr Scott v. 
Ward, 4 Greene 112]. 

Kan.—Bashor v. Nordyke, etc., Co., 
25 Kan, 222. 

Ky.—Mivelaz v. Genovely, 121 Ky. 
235, 89 SW 109, 28 KyL 203; Graham 
Vis Holt, 4 B. Mon. 61. 

La.—Swain v. Barrow, 11 La. Ann. 
547. 

Mass.—McLean v. Wiley, 176 Mass. 
233, 57 NE 347; Davis v. Parsons, 
157 Mass. 584, 32 NE 1117. 

N. J.—Edwards vy. Derrickson, 28 
Tes JS eed SS 

N. Y.—Linnemann vy. Bieber, 85 Hun 
477, 33 NYS 129. But see Rukeyser 
Vv. Fountain & Choate, Inc., 185 App. 
Div. 263, 173 NYS 21 [rev 102 Misc. 

[40 Cc. J.—21] 


417, 169 NYS 840] (where a subcon- 
tractor transferred a note executed 
to him by the contractor, neither he 
nor lienors claiming under him 
could enforce a lien for the amount 
represented by the note, unless he 
remained contingently liable on the 
note by indorsement or became re- 
invested with title to the note). 

Oh. —Standard Oil Co. v. Sowden, 
55 Oh. St. 332, 45 NE 320; Kunkle‘ v. 
Reeser, 5 OnseeP 422, 5 OhNP 401. 

S. D.—Hill v. Alliance Bldg. Co., 
ihe D. 160, 60 NW 752, 55 AmSR 


Alta.—Gorman v. Archibald, 1 Alta. 


I... 524, 8, WestLR 916; Clarke. v. 
Moore, 1 Alta. L. 49, 8 WestLR 405; 
yyeneon v. Mollison, 6 WestLR 678. 
And see Wix v. Bowling, 120 Md. 

265, 87 A 759 (recognizing the rule). 

[al A mere attempt to negotiate 
the note or leaving it with a third 
person as security is not a waiver of 
the lien. Hawley v. Warde, 4 Greene 
(lowa) . 

86. Bashor v. Nordyke, etc., Co., 
25 Kan. 222. 

87. U. S.—Beers v. Knapp, 3 F. 
Cas. No. 1,232, 5 Ben. 104 

Ark.—Meek v. Parker, 63 Ark. 367, 
38 SW 900, 58 AmSR 119. 

Iowa.—Lovell-Scholfield Lumber 
Co. v. Carter, 198 Iowa 238, 199 NW 
405; German Bank v. Schloth, 59 Lowa 
316, 183 NW 314 [Loverr Scott v. Ward, 
4 Greene 112]. 

Ky.—Mivelaz v. Genovely, 121 Ky. 
235, 89 SW 109, 28 KyL 203. 

N. J.—Edwards v. Derrickson, 28 
N. J. L: 39 flaff 29 N. J. L. 468, 80 
AmD 220]. 

Alta.—Swanson v. Mollison, 6 West 
LR 678. 

88. See cases supra notes 86, 87; 
and infra note 89. 


g9. U. S.—Wisconsin Trust Co, Vv. 
Robinson, etc., Co., 68 Fed. 778, 15 
CCA 668. 


Ark.—Meek v. Parker, 63 Ark. 367, 
38 SW 900, 58 AmSR 119. 

Iowa.—German Bank v. Schloth, 
59 Iowa 316, 183 NW 314 [overr Scott 
v. Ward, 4 Greene 112]. 


Kan. Nordyke, etc., Co., 
25 Kan. 222. 

Ky.—Graham v. Holt, 4 B. Mon. 
61; Finch v. Redding, 4 B. Mon. 
87 


Mass.—Davis v. Parsons, 157 Mass, 
584, 32 NE 1117. 

N. J.—Edwards y. Derrickson. 28 
N. J. L.. 39 [aff 29 N. J. Li. .468, 80 
AmD 220]. 

S. D.—Hill v. Alliance Bldg. Co., 
6 S. D. 160, 60 NW. 752, 55° AmSR 
819. 

90. Ala.—Lane, etc., 
79 Ala, 156. 

Ark.—Meek v. Parker, 63 Ark. 367, 
38 SW 900, 58 AmSR 119. 


“Co. v. Jones, 


the notes are not given.®% 
[§ 422] (b) Transfer. 
tions,§* the transfer or negotiation of notes taken by 
claimant does not defeat his right to a lien,®® at 
least where the note is indorsed back to,°° or taken 
up by,’ claimant so that it is in his possession and 
control at the commencement of the suit,*® and he 
surrenders it in court at the hearing.’® 
one who has taken a note for his claim must, in 
order to enforce a mechanie’s lien, produce the note 
on the trial for surrender to the maker,?° or satis- 
factorily account for his failure to do so,®! and 
show that the note is not in any event enforceable 
against the maker. 
disposing of the note as to put it beyond his con- 
trol, put himself in a position where he cannot 
comply with these conditions and hence cannot en- 
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Except in a few jurisdic- 


However, 


Hence a claimant may, by so 


Also, his acts in this respect may 


give rise to the inference or presumption that he 
regarded the note as payment®* and waived his lien.®5 


Ga.—Belmont Harm We 
Ro eee Co., 124 Ga. 827, 

Ill.—Kankakee Coal Co. v. Crane 
Bros. Mfg. Co., 128 Ill. 627, 2 NE + 
500 [rev 28 Ill. A 371]; Clement v. 
Newton, 78 Till. 427; Bayard v. Mc- 
Graw, Lili AS 134: 

Md.—Wikx v. Bowling, 120 Md. 265, 
274, 87 A 759 [cit Cyc and expl Blake 
Vv. Pitcher, 46 Md. 453]. 

Ss: Dn vy Alliance Bldg. Co., 
oe D. 160, 60 NW 752, 55 AmSR 

W. Va.—Cushwa,.v. Improvement 
Loan, etc., Assoc, 45 W. Va. 490, 
32 SH 259. : 

[a] A stipulation that the notes 
were due and unpaid when the peti- 
tion was filed, as charged therein, 
will not dispense with the produc- 
tion of the notes. Kankakee Coal 
Co. v. Crane Bros. Mfg. Co., 128 Ill. 
627, 21 NE 500 [rev 28 Ill. A 871], 

91. Wane eve. COngay. MORESO) 
Ala, 156% Belmont Farm v. Dobbs 
Hardware Co., 124 Ga. 827, 53 SE 
312; Kankakee Coal Co. v.: Crane 
Bros. Mfg. Co., 128 Ill. 627, 21 NE 
500 [rev 28 Ill. A 871]; Clement v. 
Newton, 78 Ill. 427. 

92. Belmont Farm vy. Dobbs Hard- 
ware Co., 124 Ga. 827, 53 SE 312. 

[a] Mere production of note insuf- 
ficient.— Where plaintiff had a claim 
on defendant for work, ete. for 
which defendant gave his note to 
plaintiff, who transferred it, and the 
note was protested, and judgment 
recovered against defendant by the 
indorsee, but the execution was re- 
turned unsatisfied, and after protest 
plaintiff filed a notice of lien, which 
he sought to foreclose, and produced 
the note to be canceled, but by what 
means he was again possessed of it 
did not appear, the production of the 
note, without showing that the judg- 
ment recovered thereon was satisfied 
by him, or that the title was again in 
him, was not enough to warrant a 
recovery. Teaz v. Chrystie, 2 E. D. 
Smith (N. Y.) 621, 2 AbbPr 109. 

98. Kankakee Coal’ Co. v. Crane 
Bros: Mfg. Co., .128 Tll. 627, 21 NE 
500; Clement v. Newton, 78 Ill. 427; 
Bayard v. McGraw, 1 Ill. A. 134 [aff 
96 Ill. 146]; German Bank v. Schloth, 
59 Iowa 316, 13 NW 314; Scott v. 
Ward, 4 Greene (Iowa) 112; McDuffee 
Ven mea, 13 “Pa. Co. ,2613 "Garrett: 
Adams, (Tenn. Ch. A.) 39 SW 730 
(where it also appeared that the 
owner of the note was not before 
the court). 

94. Wix v. Bowling, 120 Md. 265, 
$7 A759. 

Presumptions as to payment gener- 
wir see supra 20. 

a Ai v. Bowling, 120 Md, 266, 
87 a 75 


Dobbs 
53 SE 
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A lienor’s failure to surrender notes taken for his 
claim cannot be set up by a mortgagee claiming 
priority for his mortgage over mechanics’ 
The proceeds of the note 
cannot be regarded as a eredit reducing the amount 
of the lien where, on account of the insolvency of 
the maker, claimant will be compelled to pay the 
Under such circumstances it is immaterial 
whether or not claimant has taken up the note.% 
A claimant does 
not lose his right to a lien by taking a bill, draft, 
or order,®? even though it is accepted! and ‘partial 
unless there was an ex- 
press agreement that the lien should be waived,* 

or the draft or order was expressly received as pay- 
Also the lien is not waived or lost by the 


Insolvency of maker. 


note.%* 
[§ 423] (2) Draft or Order. 


‘ payments made thereon,’ 


ment.* 
negotiation of a draft.° 


[§ 424] e. Taking Security—(1) In General. 


Leftwich Lumber Co. v. Flor- 
ete., Assoc., 104 Ala. 


96. 
ence Mut. Bldg., 
584, 18 S 48. 

97. National Surety Co. v. Price, 
162. Ky. 632, 172 SW 1072. 


98. National Surety Co. v. Price, 


supra. 
99. Ill—Meeks. y. Sims, 84 Ill. 
422. 

Iowa.—Beach v. Wakefield, 107 


Iowa 567, 76 NW 688, 78 NW 197. 

Ky. —Gere v. Cushing, 5 Bush 304. 

Nebr.—Kilpatrick v. Kansas City, 
etc., R. Co., 38 Nebr. 620, 57 NW 
664, 41 AmSR 741. 

Tex.—Jones v. White, 72 Tex. 316, 
12 SW 179. 

W. Va.—Bodley v. Denmead, 1 W. 
Va. .249. 

Wis.—Lentz _v. Eimermann, 0) 
Wis. 492, 97 NW ‘181. 

See also Moran v. Murray Hill 
Bank, 58 N. Y. Super. 199, 9 NYS 
715 (assignment by contractor to 
subcontractor of portion of moneys 
due or to become due from owner 
under the contract). 

1. Meeks v. Sims, 84 Ill. 422; Por- 
ter v.. Anderson, 3 .Ky. Op. 348; 
Jones v. White, 72 Tex. 316, 12 SW 
179; Lentz v. Eimermann, 119 Wis. 
492, 97 NW 181 (conditional accept- 
ance). 

{a] Materials for buildings of dif- 
ferent owners.—The fact that a ma- 
terialman furnishes a subcontractor, 
under one contract, materials for the 
buildings of different owners, and re- 
ceives the subcontractor’s acceptance 
of a draft for the contract price of 
all the materials, will not deprive 
him of a lien against one of the 
buildings for such materials as en- 
tered into its construction, if he as- 
certained that portion before filing 
his. lien, and, in making the contract, 
‘gave credit to the separate struc- 
tures. Compound Lumber Co. v. 
Fehlhammer Planing Mill Co., 59 
Mo, A. 661 [dist Schulenburg v. Robi- 
son, 5 Mo. A. 561]. 

2. Lentz v. EHimermann, 119 Wis. 
492, 97 NW 181 

3 Jones y. White, 72° Tex, 316, 
ABA SN Mees BE 

4 Lentz v. Eimermann, 119 Wis. 
492, 97 NW 181. 


5. Swain v. Barrow, 11, La. Ann. 
547; J. Coughlan & Co., Titdee vitae 
tional Constr. Co., 14 ISG UREN 


6 Norton v. Hope Milling, etc., 
Co., 101 Ky. 223, 40 SW 688, 19 KyL 
382; Mountain Blectric Co. ‘Vv. Miles, 
9 N. M. 512, 56 P 284; Rolewitch 
Vv. Harrington, PMO) GS 1, Sloper Lid 
NW 207, 6 LRANS 550; Allis Co. v. 
Madison Electric Light,’ ete.,. Co:, 9 
S. D. 459, 70 NW 650 [appr ‘Charles 
Betcher Co. v. Cleveland, 13 S. D. 
347, 838 NW 366]. And. see Phenix 
Mfg. Co. v. McCormick Harvesting 
Mach, Co., 111 Wis. 570, 87 NW 458 
(recognizing the rule but also stating 
that the ultimate question is one of 
intent, that the intent of the parties 
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liens.®® | taking of other 


intention of the 


len.1° Under a 
dependent upon 


not to a person 


Be a Mig 


[8§ 422-494 


decisions and statutes of the various states differ 


effect on a mechanic’s lien of the 
security for the claim. In some 


states the rule is that a mechanic’s lien is waived 
by taking any other security for the debt,* while 
in other states the taking of) other security is not 
a waiver of the mechanic’s lien,’ unless there is an 
express agreement to that effect,’ or such was the 


parties,® or the security is incon- 


sistent with the existence or enforcement of the 


few statutes the rule applicable is 
the time the security is taken, a 


mechanic’s len being denied to a person who takes 
collateral security at the time of the making ot the 
contract or during the progress of the work,'? but 


who takes security after the com- 


pletion of the work or the accrual of the right to a 


The 


either to waive or not to waive the’ 
lien will be given effect by the courts, 
that the acts of the parties may in 
some, although not necessarily all, 
cases serve to warrant an inference 
of an intent to waive in the absence 
of other satisfactory evidence on the 
Subject, and that the significance of 
such acts is evidentiary only). 

[a] Some statutes expressly pro- 
vide (1) that no person is entitled 
to a mechanic’s lien who takes col- 
lateral security on the same contract, 
Norton v. Hope Milling, etc., Co., 101 
Ky. 223, 40 SW 688 (Rev. St. [1894] 
§ 2467); Rolewitch v. Harrington, 
20 S..D.. 375, 107 NW 207%, 6 LRANS 
550; Edward P. Allis Co. v. Madison 
Hlectric Light, ete., Co.,.9 S. D. 459, 
70- NW 650. (2) Former Iowa stat- 
ute see infra note 11 [b]. 

7. Cal.—Martin v. Becker, 169 
Cal. 301, 146 P 665, AnnCas1916D 
171 (reviewing and analyzing deci- 
sions at length). 

Ga.—Lord y. Wilson, 85° Ga.. 109, 
11 SE 359. 

Md.—Maryland Brick Co. v. Spil- 
man, 76 Md. 337, 25 A 297, 35 AmSR 
431, 17 LRA 599; Willison v. Doug- 
las, 66 Md. 99, 6 A 530. 

Minn.—McKeen vy. Haseltine, 46 
Minn. 426, 49 NW 195; Howe v. Kin- 
dred, 42 Minn. 433, 44 NW 311 [foll 
St. Paul Labor Exch. Co. vy. Eden, 
48 Minn. 5, 50 NW 921]. 

Miss.—Parberry v. Johnson, 51 
Miss. 291 [foll but crit Smith, etce., 
Co. v. Butts, 72 Miss. 269, 16 S 242]. 

Nebr.—Union Stock Yards State 
Bank v. Baker, 42 Nebr. 880, 61 NW 
91; Kilpatrick v. Kansas City, etce., 
R. Co., 38 Nebr. 620, 57 NW 664, 41 
AmSR 741. 

N. J.—Taliaferro vy. Stevenson, 58 
Ni UJ; i Lion oom Aerie Soe 

Pa. —Thompson’s Case, 
29 

[a] 


hien,!? unless by 


2 Browne 


In Tlinois (1) it is expressly 
so provided by statute. Alton-Ger- 
mania Bldg., etc., Assoc. v. Glass, 
186 Ill. A. 488. (2) Prior to the 
adoption of the statute, the rule was 
otherwise. Kendall v. Fader, 199 
TITS) 29'4,~ (65, ONEnwelo © Late ook AS 
104]; Kankakee Coal Co. v. Crane 
Bros. Mfg. Co., 138 Ill. 207, 27 NE 
935, (TEV) SS elle Again a mNe citicun yn 
Moore, 64 Ill. 273; Croskey v. Corey, 
48 Ill. 442; Gardner v. Hall, 29 Ill. 
273; Kinzey v. Thomas, 28 Ill. 502; 
Brady v. Anderson, 24 Ill. 110; Cos- 
grove ‘v. Harwell, 114 Tl “A* 497; 
Carey-Lombard Lumber Co. v. Bur- 
net, 68 Ill. A. 475. See Lyon, etc., 
Co. v. Equitable Loan, etc., Co., 174 
Till. 31, 50 NE 1096 [aff 72 Ill. A. 
489] (an agreement between the 
owner and the lien claimant that the 
laiter does not waive his right to a 
lien by taking security is not binding 
on other persons interested in the 
property and without knowledge of 
such agreement); Concord Apartment 
House Co. v. O’Brien, 128 Ill. A. 437 


express agreement the security is 


[aff 228 Ill. 476, 81 NE 1076] (rec- 
ognizing the rule as applicable to 
payments due and for which secur- 
ity is taken, but holding that the 
right to a lien for the balance due 
on the issuance of the final certifi- 
cate by the architect, and for which 
no security is taken, is unaffected). 
(2) The former rule was applicable 
regardless of whether the security 
taken was personal or on property. 
Kendall v. Fader, 199 Ill. 294, 65 
NE 318 [aff 99 Ill. A 104]; Kankakee 
; Vv. Ctane Bros. —Mfge.’"Cos 
207, 27 NE 935 [rev 38 Ill. 
A. 555]; Clark v. Moore, 64 Ill. 273; 
Croskey v. Corey, 48 Ill. 442; Kin- 
zey v. Thomas, 28 Ill. 502; Brady v. 
Anderson, 24 Ill. 110; Cosgrove v. 
Farwell, 114 Ill. A 491. 

8. Alton-Germania Bldg., etc., As- 
soc. v. Glass, 186 Ill. A. 488; Mar- 
quette Lumber Co. v. Albee, 196 Mich. 
127, 162 NW 1005 (both cases recit- 
ing statutes so providing). 

9. Union Stock Yards State Bank 
v. Baker, 42 Nebr. 880, 61 NW 91. 

[a] Presumption of intent.—The 
acceptance of collateral security for 
part. of a lienable claim raises a 
prima facie presumption that the 
lienor thereby intended to waive his 
lien on the property as to the se- 
cured part of his claim but not as 
to the unsecured balance; and the 
presumption of waiver is rebutted 
by proof of an agreement of the par- 
ties that the lien was to continue. 
Electric Light, ete., Co. v. Bristol 
ae etc., Co., 99 Tenn. 371, 42° SW 


10. Martin v. Becker, 169 Cal. 301, 
146 P 665, AnnCas1916D 171; Mary- 
land Brick Co. v. Spilman, 76 Ma. 
337, 25 A 297, 35 AmSR 431, 17 LRA 
599; Smith, etc., Co. v. Butts, 72 Miss. 
269, 16 S 242; Peck v. Bridwell, 10 
Mo. A. 524; Kilpatrick v. Kansas City, 
etc., R. Co., “388 Nebr. 620, 57 NW 
664, 41 AmSR 741. 

11. Jaeger v. American Bonding, 
etc:,'Co:, 196 Towa, 85.0) 195° SN W 
604; Perfection Tire, etc., Co. v. Kel- 


liogg- -Mackay Equipment Co., 194 
Iowa 523, 187 NW 32. 
[a] Construction and effect of 


statute.—Under such a@ statute, if se- 
curity taken upon the execution of 
the contract or during the progress 
of the work is in fact collateral se- 
curity, the right to a lien is ipso 
facto ‘denied; the question of intent 
is immaterial. Perfection Tire, etc., 


Cq. v. Kellogg-Mackay Equipment 
Co., 194. Iowa 523, 187 NW 32. 
[b A former’ statute provided 


generally that no person is entitled 
to a mechanic’s lien who takes col- 
lateral security on the same con- 
tract. Gilerist v. Gottschalk, 39 
Lome 311; Mervin v. Sherman, 9 Towa 


12. Perfection Tire, ete, Co. v. 
Kellogg-Mackay Equipment Co., 194 
Iowa 523, 187 NW 32; Atlantic Trust 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


w 


§§ 424-496] 


given and received in lieu of the lien.'% 
tract, promise, or property taken must have been 
intended and accepted as collateral security before 
the len can be said to be waived or defeated by 
It is generally,1® but not al- 
ways,’® held that a mere agreement by a person 
entitled to a mechanic’s’lien to accept other security 
does not amount to a waiver of the lien where such 
agreement is not executed. Also it has been held 
that after collateral security has been taken it may 
be surrendered and the lien restored by agreement 
of the parties so as to be effectual against the 
owner and persons acquiring rights in the property 


the taking thereof.14 


after the lien is filed.18 


[§ 425] (2) Particular Matters—(a) Mortgage or 
Pledge. It has been held that the lien is waived by 
taking a mortgage on the property subject to the 
lien,?® but a considerable number of authorities take 
the position that a waiver does not result?° where the 
parties do not so intend?! and the rights of third 
persons are not infringed,?? nor, it has been held, 


Co. v. Carbondale Coal Co., 99 Iowa 
234, 68 NW 697; Bissell v. Lewis, 
56 Iowa 231, 9 NW 177. 

[a] Application of statute.— 
Where a railroad company on agree- 
ing to furnish material for a spur 
from its track to a coal company’s 
mine, taking the coal company’s notes 
therefor, stated that it might require 
the president of the coal company 
to indorse the notes personally, and 
upon completion of the spur the notes 
were given, and on the request of 
the railroad company, signed by the 
president of the coal company, this 
did not defeat the railroad com- 
pany’s lien, for the language used in 
the agreement did not express a pres- 
ent intention to require the indorse- 
ment and there was no_ security 
taken until the notes were executed. 
Atlantic Trust Co. v. Carbondale Coal 
Co., 99 Iowa 234, 68 NW 697. 

[b] After full performance by 
claimant.—A mechanic or material- 
man does not lose his lien by taking 
collateral security after full perform- 
ance on his part, although the build- 
ing may be incomplete. Bissell v. 
Lewis, 56 Iowa 231, 9 NW 177. 

13. Perfection Tire, etc., Co... Vv. 
Kellogg-Mackay Pquipment Co., 194 
Towa 523, 187 NW 32; Atlantic Trust 


Co. v. Carbondale Coal Co., 99 Iowa 
234, 68 INW 697. 

FX ti Mervin y. Sherman, 9 Iowa 
331. . 

15. U. S—McMurray v. Brown, 


91 U. S. 257, 23 L. ed. 321; Reynolds 
v. Manhattan Trust Co., 83 Fed. 593, 


27--CCA | 620% Central. , Trust, Coss v. 
Richmond, ete., R. Co., 68 Fed. 90, 
156. CGA. ‘273, 41. LRA -458. 
Ill.— Gardner v. Hall, 29 Ill. 277. 
Miss.—Kingsland, ete., Mfg. Co. v. 
Massey, 69 Miss. 296, 13 S 269. 
Mo.—Baumhoff v. St. Louis, etc., 


Ro Coy 274d) Mov 12:0; 71 -S/W, 156,094 
AmSR 770. 

N. Y.—Firth v. Rehfeldt, 30 App. 
Div. 326, 51 NYS 980 [aff,164 N. Y. 


588 mem, 58 NE 1087 mem]; Mar- 
gulies v. Seigel, 108 Misc. 483, 178 
NYS 544. 
Or.—Myers v. Joseph A. Strow- 
aay st) vCoz4182 (Or. 29, 160), 2 
S. D.—Rolewitch v. Harrington, 


20 S. D. 375, 107 NW 207, 6 LRANS 
550; Barnard, etc., Mfg. Co., v. Gal- 
loway, 5 S. D. 2C5, 58 NW 565. 

Tenn.—Bristol-Goodson Electric 
Light, etc., Co. v. Bristol Gas, etc., 
Co., 99 Tenn. 371, 42 SW 19. 

Wis.—Car! Miller Inumber Co. v. 
Meyer, 183 Wis. 360, 367, 196 NW 
840. 

“Where a party relies on a special 
agreement or promise to give se- 


curity as a waiver of lien rights, he 


should show compliance on his own 
part with his agreement.” Carl Mil- 
ler Lumber Co, v. Meyer, supra. 
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The’ con- 


given.?§ 


trary.°° 
16. Willison v. Douglas, 66 Md. 
99, 6 A 530 (where the security 


agreed on was offered and refused); 
Weaver v. Demuth, 40 N. J. L.. 238. 

17. Getchell vy. Musgrove, 54 Iowa 
744, 7 NW 154. 

18. Getchell v. Musgrove, supra. 
Ky.—Goodnight v. Adsit, 11 
Kye Op. db ae 

Md.—Willison v. Douglas, 66 Md. 
99, 6 A 5380. 

Mich.—Barrows Vv. 
Mich. 213. 

Mo.—Baumhoff v. St. Louis, etc., 
RE Coy eT Mo.7120;) 71.4-SW- 156, 94 
AmSR_ 770; Gorman v. Sagner, 22 Mo, 
137. 

Or.—Trullinger v. Kofoed, 7 Or. 
228, 33 AmR 708. 

And see McMurray v. Brown, 91 


Baughman, 9 


U. S. 257, 23 L. ed. 321 (recognizing 
the rule). 
[a]. Mortgage inconsistent with 


mechanic’s lien.—A mortgage is “a 
species of security entirely incon- 
sistent with the idea of a mechanic’s 
lien upon the same land as a security 
for the same _ debt.” Barrows v. 
Baughman, 9 Mich. 213, 217. 

20. U.S.—Hale v. Burlington, etc., 
R. Co., 13 Fed. 203, 2 McCrary 558. 

Ark.—Roberts v. Wilcoxon, 36 Ark, 


355. 
Ill.—Clark vy. Moore, 64 Ill. 273. 
But see Gardner v. Hall, 29 Ill. 277 


(indicating the contrary in a case, 
however, where the mortgage was 
not given). 


Iowa.—Gilcrest v. Gottschalk, 39 
Iowa 311. 
Miss.—Parberry v. Johnson, 51 


Miss. 291 (mortgage on property in- 
cluding that covered by lien). 

Nebr.—Chapman. v. Brewer, 43 
Nebr. 890, 62 NW 320, 47 AmSR 
779; Henry, ete., Co. v. Fisherdick, 
37 Nebr. 207, 55 NW _ 643. 

N. Y.—Brumme v. Herod, 38 App. 
Div. 558, 56 NYS 670 [rev 26 Misc. 
305 55 NYS 215]; Hall v. Petti- 
grove, 10 Hun 609. 

N. C.—Boyle v. Robbins, 71 N. C. 
130. 


Tex.—Farmers’, ete., Nat. Bank v. 
Taylor, 91 Tex. 78, 40 SW 876, 966. 

[a] Application of sttatute.—The 
acceptance of a mortgage upon prop- 
erty covered by a mechanic’s lien, 
and for the same debt, is not “col- 
lateral security,’ within the mean- 
ing of a statute, in force at the 
time; providing that ‘“‘no person is 
entitled to a mechanic’s lien who 
takes collateral security on the same 


contract.” Gilcrest v. Gottschalk, 39 
Iowa 311. 
21. Hale v. Burlington, etc. R. 


Co., 138 Fed. 203, 2 McCrary 558; 
Gilerest v. Gottschalk, 39 Iowa 311; 
Chapman v. Brewer, 43 Nebr. 890, 
62 NW 320, 47 AmSR 779. 
22. Chapman v. Brewer, 
23. Gilcrest v. Gottschalk, 


supra. 
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is the lien waived by bringing an action to fore- 
close the mortgage, where the petition in the action 
is not simply to foreclose the mortgage, but states 
all the facts and demands judgment for the sum 
due, and the enforcement of the mechanic’s lien 
substantially as if there had been no mortgage 
Likewise there is a conflict of authority 
on the question whether the taking of a mortgage 
on other real property amounts to a waiver, some 
courts holding that it does** and others that it does 
not,?> where it was not intended that the mortgage 
should be in substitution or waiver of the lien.?® 
The taking of a chattel mortgage does not amount 
to a waiver of the lien; 
the lien is waived by the taking of a pledge of other 
property or choses in action.”8 

[§ 426] (b) Note on Which Third Person Is 
Maker, Indorser, or Surety. It has been held that 
the len is waived by accepting the note of a 
third person;?® but there is authority to the con- 
Likewise there is authority both for*+ and 


27 but it has been held that 


Iowa 311. 

24. Hale v. Burlington, etc., °R. 
Co., 13° Fed. 2038, 2 McCrary 558; 
Clark v. Moore, 64 Ill. 273; Kinzey 
v. Thomas, 28 Ill. 502; Trullinger v. 
Kofoed, 7 Or. 228, 33 AmSR 708. 

{a] Im TDllinois (1) it is provided 
by statute that the taking of addi- 
tional security shall not operate as 
a waiver unless it is expressly so 
agreed. See supra § 424. (2) The 
Illinois. decisions cited supra this 
note were rendered prior to the 
adoption of the statute. 

25. Martin v. Becker, 169 Cal. 301, 
146 P 665, AnnCasi1916D 171 (review- 
ing authorities); Halsted, etc., Co. 
v. Arick, 76 Conn. 382, 56 A. 628; 
Parberry v. Johnson, 51 Miss. 291. - 

[a] Fraudulent mortgage.—The 
lien is not lost by the acceptance of 
a mortgage where the mortgagor had 
no title to the mortgaged property 
and the lien claimant was induced 
to accept the mortgage by fraudulent 
representations. Norton v. Hope 
Milling, ete., Co., 101 Ky. 223, 40 SW 
688, 19 Kyl 382. 

26. Halsted, etce., Co. v. Arick, 76 
Conn. 382, 56 A 628; McKeen v, 
Haseltine, 46 Minn. 426, 49 NW 195. 

27. Howe v. Kindred, 42 Minn. 
433, 44 NW 311; Hoagland v. Lusk, 
33 Nebr. 376, 50 NW 162, 29 AmSR 
485; Phoenix Mfg. Co. v. McCormick 
Harvesting Mach. Co., 111 Wis. 570, 
87 NW 458. But see Kendall Mfg. 
Co, v. Rundle, 78 Wis. 150, 47 NW 
364 (where a person who took a 
chattel mortgage and never filed any 
claim, gave any notice, or commenced 
any action to preserve and péerpetu- 
ate the lien, was held to have waived 
and abandoned the lien). 

28. Clark v. Moore, 64 Ill... 2738. 
But for subsequent Illinois statute 
see Supra § 424. 

29. Cosgrove v. Farwell, 114 Ill. 
A. 491; Dutton v. New England Mut. 
EY. Ins) \Co.; -29. IN. He 1.53. 

30. Montandon v. Deas, 14 Ala. 
33, 48 AmD 84; Smith v. Johnson, 
9 D. C. 481; Ford v. Wilson, 85 Ga. 
109, 11 SE 559; Allis v. Meadow 
Spring Distilling Co., 67 Wis. 16, 29 
NW 5438, 30 NW: 300. 

31. Lyon, etc., Lumber, etc., Co. 
v. Equitable Loan, etc., Co., 174 Ill. 
31, 50 NE 1006 [aff 72 Ill. A. 489]; 
Kankakee Coal Co. v. Crane Bros, 
Mfg. Co., 138 Ill. 207, 27 NE. 935 
{rev 38 Ill. A. 555]; Croskey v. Corey, 
48 Ill. 442; Andrews v. Kentucky 
Citizens’ Bldg., etce., Assoc. 67 SW 
826, 23 KyL 2418; Edward P. Allis 
Co. v. Madison Electric Light, etce., 
Co., 9 S. D. 459, 70 NW 650 [appr 
Charles Betcher Co. v. Cleveland, 13 
S. D. 347, 83 NW 366]. 

[a] In’ Tlinois (1) the decisions 
supporting this view (see Illinois 
cases supra this note) (2) were ren- 
dered prior to the adoption of a stat- 
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against®? the proposition that the lien is waived by 
accepting a note of the debtor with a third person 
as joint maker, indorser, surety, or guarantor. 

[§ 427] (c) Retention of Title to Materials Fur- 
nished. Except in a few jurisdictions,** the fact 
that one who furnishes materials or machinery for 
improvements on land retains the title to the ma- 
terials or machinery until they, are paid for does 
not deprive him of the right to a mechanic’s lien.** 
However, reasserting title to materials for which a 
lien is claimed and selling them to another person is 
a waiver of the lien.*® 

[§ 428] (d) Other Matters. The right to a me- 
chanic’s lien may be enforced notwithstanding the 
holder of the lien has taken a personal obhgation 
from another for the payment of the debt for which 
the lien is claimed.*® The fact that a third person 
has promised to pay the debt,?” or has guaranteed 
its payment,°® does not defeat the lien. Where ma- 
terial was furnished to a tenant to make improve- 
ments on the landlord’s farm, the fact that a 
materialman in the complaint to enforce a lien 
on the improvements alleged that the landlord was 


ute providing. that.the taking of se- 
curity is not a waiver unless ex-| 32, 


16 NW 759. 
pressly so agreed (see supra § 424). N. 
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Western Mfg. Co. vy. Hunter, 15 Nebr. 
J.—Otis El. Co. v. Stafford, 95 


Pe Cy eee ete ve 


[§§ 426-430 


- personally liable for the material did not amount to 


a waiver of the lien by taking collateral security 
therefor when before trial he dismissed his claim 
of personal liability against the landlord without 
prejudice.*® Receiving an assignment of policies 
of insurance on the’ building has been held not to 
be a waiver of the lien.*? The deposit of money as 
security may defeat the right to a lien.*! 

[§ 429] 8. Persons Entitled to Set Up Waiver.*? 
Waivers of liens which are addressed generally ‘‘to 
whom it may concern’’ are a representation to any- 
one interested in the premises.*® The owner may 
avail himself of a waiver, although it is directed to 
a building association,** there being no valid objec- 
tion to the building association acting on behalf 
of the owner,*® as well as on its own account,*® in 
receiving the waiver. A waiver on the part of a 
subcontractor is available to both the owner** and 
the contractor.*® The acts of a person or his agent 
are sometimes such that he has no standing in equity 
to claim a waiver.*? 

[§ 430] B. Estoppel*°—l. In General. Under a 
few statutes providing that a person shall have a 
this assignment with the intention 


of releasing their lien on the prop- 
erty. It*was only to secure them- 


Taking note of owner or contractor 
generally see supra §§ 419-421. 

32. Smith, etc., Co: v. Butts, 72 

Miss. 269, 16 S-242 [foll-but crit Par- 
berry v. Johnson, 51 Miss. 291]; 
Sena v. Lowenstein, 135 NYS 
569. 
[a] Note of partnership indorsed 
by one partner individually.—Where 
the holder of a mechanic’s lien takes 
the note of his debtors in their co- 
partnership name, indorsed by one 
of them individually, he acquires 
no additional security which could 
amount to a waiver of the lien. Mil- 
liken v. Armstrong, 17 ‘Ind. 456, 458 
(‘Whether a mechanic’s. lien... 
would be waived by taking collateral 
security we need not decide, but the 
point is regarded as doubtful’). 

33. Perfection Tire, ete, Co. v. 
Kellogg-Mackay Equipment Co., 194 
Iowa 523, 187 NW 32; Hill v. Storey, 
34 Ont. L. 489, 25 DomLR 247. 

[a] Reason for rule-—''The reten- 
tion of title to the materials and 
equipment furnished by the defendant 
to plaintiff under :the original con- 
tract was the taking of collateral se- 
curity within the meaning of the 
law. It possesses all the earmarks, 
and the cGcefendant, having reserved 
unto himself the title and the right 
of re-entry, did not look only to the 
personal responsibility of the plain- 
tiff, but secured himself by an ad- 
ditional and cumulative means for 
the Securing of the payment of the 
debt.” Perfection Tire, ete., Co. v. 
Kellogg-Mackay Equipment Co., 194 
Iowa 523, 530, 187 NW 32. 

34. U. S—In re C. A. Gambrill 
Mfg. Co., 283 Fed. 349; M. A. Phelps 
Lumber Co. v. McDonough Mfg. Co., 
202 Fed. 445, 120 CCA 551; Salt Lake 
Hardware Co. v. Chainman Min., etc., 
Co., 128 Fed. 509; Hooven, ete., Co. 
v. Featherstone, 111 Fed. 81, 49 CCA 
229 [rev 99 Fed: 180]; Case Mfg. Co. 
v. Smith, 40 Fed. °339, 5 LRA 231. 

Ariz.—Independent Meat Co. vy. 
GranenCon 2 Ariz, 1; 184 RP 992. 

Ind.—Elwood State Bank vy. Mock, 
40 Ind. A. 685, 82 NE 1003. 

Kan.—Geppelt v. Middle West Stone 
Co., 90 Kan. 539, 135° P -573. 

Mich.—Phillips-Michigan Co. v. 
Field: Body Corp., 221 Mich, 17, 190 
NW 682; Presque Isle Sash, ete., Co. 
v. Reichel, 179 Mich. 466, 146 NW 
231; Peninsular Gen. Electric Co. v. 
Norris, 100 Mich. 496, 59 NW 
151. 

Nebr.—Henry, etc., Co. v. Fisher- 
dick, 37 Nebr. 207, 55 NW 643; Great 


NGS Stas 79) TT ANG 95 3 : 
Pa.—Seibert v. Glasser Hosiery 
Co., 2 Pa. Dist. & Co. 525, 526 [quot 
Cyc]. ; 
Wis.—Cooper v, Cleghorn, 50 Wis. 
113, 6 NW 491. ts 
“A reservation of title in materials 
until they are paid for does not in 


|itself prevent the vendor from as- 
''serting a mechanic’s lien against the 
| structure of which, 


except for the 
reservation, they would clearly have 
become a part.” In re C. A. Gam- 
brill Mfg. Co., 283 Fed. 349; 350. 

35. Barnett v. Stevens, 16 Ind. A. 
420, 43 NE 661, 45 NE 485. 

36. Johnson v. Spencer, 49 Ind. A, 
166, 96 NE 1041. 

37. Bissell v. Lewis, 56 Iowa 231, 
9 NW 177; Mervin v. Sherman, 9 
Iowa 331. 

{a] MTiustrations.—(1) Where a 
husband contracts as agent for his 
wife for materials to be used in 
erecting buildings’ on the land, and 
‘binds himself to pay therefor, his 
undertaking is not such collateral 
security as will defeat a mechanic’s 
lien. Bissell v. Lewis, 56 Iowa 231, 
9 NW 177. (2) Neither will the 
promise of a subsequent purchaser of 
the premises subject to the lien to 
pay the claim amount to such colla- 
teral security as will avoid the lien. 
Mervin v. Sherman, 9 Iowa 331. (3) 
Where, after a building contractor 
became unable to complete his con- 
tract, it was taken over by his bond- 
ing company, one who had been fur- 
nishing materials and who continued 
to do so upon the promise of the 
bonding company to pay therefor, 
does not, by relying,upon such prom- 
ise, accept additional collateral se- 
curity which will defeat his mechan- 
ic’s lien. Jaeger v. American Bond- 
ne: etc., Co., 196 Iowa 850, 195 NW 

4, : 


38. Barrett-Hicks Co. v. Glas, 9 
Cal. A. 491, 99 P 856; Peck v. Brid- 
well, 10 Mo. A. 524. 

Note of debtor with third persun 
as guarantor see supra § 426. 

33. National Lumber Co. v. Bow- 
man, 77 Iowa 706, 42 NW 557. 
naoe Clark v. Moore, 64 Ill. 

“There was in fact no security. 
The policy could not become a Sse- 
curity unless the property was de- 
stroyed by fire, and that is a con- 
tingency which may not happen dur- 
ing the life of the policy. We do 
not see that there is any evidence 
which shows that appellees received 


273, 


‘independent security. 


selves in the event their lien should 
become unavailing by the destruction 
of the property by fire. We fail to 
see that it was intended to or did 
operate as a release or waiver of 
their lien.” Clark v. Moore, supra. 

41. See cases infra this note. 

[a] Thus (1) a contractor cannot 
claim a mechanic’s lien, where prior 
to the time of filing the lien, the 
money in payment of the contrac- 
tor’s claim was deposited under a 
supplemental contract subject to the 
order of the contractor’s bondsmen. 
Fritschel v. Grosshauser, 24 S. D. 
129, 123° NW» 698. ~-(2) — A Sum oF 
money deposited as security for the 
performance,on the part of a con- 
struction company of a contract with 
a materialman, and out of which 
the latter is to be paid upon default 
of the other party, is such collateral 
security as will divest the material- 
man of his right to a mechanic’s. 
lien. Shickle, ete., Iron Co. v. Coun- 
cil Bluffs Water-Works Co., 33 Fed. 
13, 25 Fed. 170 (under Iowa statute). 

Deposit in court see infra § 445. 

42. Persons entitled to set up: 
Covenant against liens in principal 

contract see supra § 167. 


Waiver of priority see supra § 413. 
onan Bowers v. Jarrell, 210 Ill. A: 
6. 
44. Whitmer v. Arthur, 23 Oh 
NPNS 481. 
45. Whitmer v. Arthur, supra. 
46. Whitmer v. Arthur, supra. 


47. Security Nat. Bank v. St. Croix 
age Co., 126 Wis. 370, 105 NW. 
914. 

48. Security Nat. Bank v. St. Croix 
Power Co., supra; Shipway Mfg. Co. 
v. Loew’s Theatres, 7 OntWN 292. 

49. Southern Bldg., etce., Assoc. 
v. Bean, (Tex. Civ. A.) 49 SW 910. 

[a] For example, where. plaintiff 
furnished material for a house, rely- 
ing on orders drawn in his favor by 
the owner upon defendant, which or-. 
ders were accepted by defendant’s. 
agents conditioned upon defendant’s 
making a loan on the property, and 
such loan was afterward made, but 
defendant refused to pay the orders 
on the ground that the money had 
been paid to the owner, defendant 
had no standing in equity to claim 
that plaintiff had waived his right 
to a mechanic’s lien by accepting the 

Southern Bldg., 
ete., Assoc. (Tex, ? Civs) A.) 
49 SW 910. 


50. Estoppel to assert priority see 
supra’§ 282. 


v. Bean, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


¢ 


ee ee 
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lien, unless he signs an express agreement to the 
contrary,°+ an estoppel in pais from claiming the 
lien cannot arise.®? Generally, however, a person 
entitled to a mechanic’s lien may be estopped to 
assert or enforce it°* in equity by any act which will 
render it inequitable for him to do so.5* Of course 
the facts in particular cases may not be such as to 
give rise to an estoppel;°° and the fact that claimant 
may be estopped from enforcing his hen to the 
prejudice of a third person does not necessarily 
show that he is estopped from enforcing it against 
the owner,°® especially where the owner was a party 
to, and reaped the benefit of, the acts which gave 
rise to the estoppel against the third person.*? The 
statements or acts of a_lenor cannot estop him to 
claim a lien as against the owner where the latter 
was not misled or induced to change his position 
thereby,®® as where he had no knowledge of the 
matters claimed to constitute. the estoppel.®® 

Legal proceedings. <A seller who has brought an 
action of trover for part of the goods sold cannot 
thereafter foreclose a mechanic’s lien tor the re- 
mainder of the goods.°° Also an election to proceed 
under another lien statute may estop claimant from 
proceeding under the mechanics’ lien statute. A 
person who alleges or admits in his pleadings that 
he has no hen is estopped to claim a lien as against 
the owner who, as garnishee, paid out funds which 
he would have been entitled to retain to satisfy the 
lien claim if it had been asserted.°? On the other 
hand, the fact that a-contractor sued for the con- 
tract price before the last payment was due under 
the contract, and recovered judgment for the amount 
due him, does not estop him, in subsequent proceed- 

51. See supra § 414, 
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58. <Ark.—Pine Bluff Lodge No. 


[40°C. J.], 325 
ings to perfect his mechanic’s lien, from claiming 
that his whole account was not due at the date of 
bringing his first suit.°? 

As against other claimants or creditors. In par- 
ticular cases the facts have been such as to estop,®* 
or not to estop,® a person from asserting a me- 
chanie’s lien as against other claimants or ereditors. 

As against purchaser. A person is estopped to 
assert a lien as against an innocent purchaser where, 
knowing that a sale was to take place, he failed to 
give the prospective purchaser any notice or in- 
formation of his intent to claim a lien.6¢ <A con- 
tractor is estopped to assert his mechanie’s lien to 
the prejudice of persons whom he has induced to 
believe that his debt has been satisfied, or that he 
will claim no lien, and who in that belief have pur- 
chased the property on which the lien rests.°7 But 
a mere random statement that the lien was satisfied, 
made without any fraudulent intent to one who, so 
far as the lienor knew or had reason to know, had 
no present or prospective interest in the matter, will 
not estop the lienor from asserting his len, although 
the person to whom the statement is made purchases 
the property in reliance on the statement.°* Also, 
an expression of opinion on a question of law, as to 
the legal effect of a bond given to discharge a me- 
chanic’s hen, does not operate as an estoppel against 
the enor in favor of a purchaser of the property.® 
There is no estoppel as against a purchaser who has 
not been misled or deceived as to any. material 
facets? i 

[§ 431] 2. By Knowledge, Reseesenietions or. 
Directions as to Payment.7: <A subcontractor or 
materialman is estopped to assert a lien where the 


37 Oh. St. 420. 

Estoppel as against mortgagee see 
supra § 382. 

65. 


52. Anderson v. Ft. William Com-|149 B. P. O. E. v. Sanders, 86 Ark. 
mercial Chambers, Ltd., 34 Ont. L.| 291, 111 SW 255. 
DOU MOM WOTENVING | Lodo ated Dee Dott rt Cal.—Washburn y, Kahler, 97 Cal. 
319. HS pod ew ade 

53. Baldwin Locomotive Works v. Ga.—Massachusetts Bonding, etc., 
Hdward Hines Lumber Co., (Ind.) 116] Co. v. Realty Trust Co., 142 Ga. 


NE 739; Johnson y. Roberts, 49 Ind. 
A. 697, 96 NE 1043; Johnson v. Spen- 
cer, 49 Ind. A. 166, 96 NE 1041. 

54. Heidenbluth v. Rudoiph, 152 
Ill. 316, 38 NE 930. 

55, Ark.—Jones v. Mansfield Lum- 
ber, etc., -Co:,*97* Ark:> 643, 132 SW 
1004. 

Dak.~—Gull River Lumber Co. v. 
Keefe, 6 Dak. 160, 41 NW 743. 

Hawaii Allen v. Redward, 10 Ha- 
waii 151. 

lowa.—Green Bay Lumber Co. v. 


Adams, 107 Iowa 672, 78 NW 699. 
N. J.—Tuttle v. Harris, 83 N. J. 
Eq. 666, 92 A 596. 
Alta.—Palfrey v. Brown, 31 West 


LR 535. 

{a] A subcontractor is not es- 
topped (1) to assert a mechanic’s 
lien, as against the owner, by rea- 
son of the fact that the owner was 
induced to employ the principal con- 
tractor by the subcontractor’s verbal 
assurance that the former was 
responsible, and that he himself 
would not allow liens to be filed if 
the work was given to the principal 
contractor. Abham v. Boyd, 7 Daly 
CNS YD)? cul Celt Shas ~ibeens held 
that a subcontractor does not lose 
his right to a lien because he has 
assisted the contractor to dispose of 
the latter’s property, thus preventing 
a recovery from him of the amount 
due (Andis v. Davis, 63 Ind. 17), (3) 
or has permitted the contractor to 
leave the state, taking with him prop- 
erty sufficient to pay the subcon- 
tractors claim, without attempting 
to collect it (Merritt v. Pearson, 58 
Ind. 385). 

56. Pagnacco v. Faber, 221 Pa. 
326, 70 A 754 (trust company which 
insured completion of building). 

57. Haney-White Co. v. Stafford, 
96° N. J. L. 283, 114 A 746. 


499, 83 SE 210 [writ of error aism 
241 U. S. 687 mem, 86 SCt 451 mem, 
60. Li ‘ed? 123% mem]. 

Ky.—Taylor v. Fuller, 162 Ky. 568, 
571, 172 SW 959 [quot Cyc]. 

Wash.—Seattle Lumber Co. v. Cut- 
ler 63° Wash.-662,° 116" Por: 

Wis.—Simonsen v. Stachlewicz, 82 
Wis. 338, 52 NW 310. 

59. Massachusetts Bonding, etc., 
Co. v. Realty Trust Co., 142 Ga. 499, 
83 SE 210 [writ of error dism 241 
U. S. 687 mem, 36, SCt 451 mem, 60 
L. ed. 1237 mem]. . 

60. Purdy v. Dunn Mach. Co., 142 
Ga. 308, 82 SE 887. 

[a] Reason for rule is that by 
bringing an action of trover the 
seller repudiated the contract in its 
entirety and he cannot subsequently 
assume an inconsistent position by 
asserting the validity of the contract 
of sale and, on the basis thereof, 


foreclose a materialman’s lien. Purdy 
v. Dunn Mach. Co., 142 Ga. 308, 82 
SE 887. 

61. Wake v. Canadian Pac. Lum- 


ber Co., 8 B. C. 358 (election to pro- 
eeed under Woodmen’s Lien oot 
Wages Act). 

62. H. W. Johns-Manville Co. Vv. 
Allen, 37 Ida. 153, 215 P 840. 


63. Sorg v. Crandall, 2338" V1. 79, 
84 NE 181 [aff 129 Ill. A. 255, 266, 
and rev 129 Ill. A. 261]. 

64. West v. Klotz, 37- Oh. St. 
20. 

[a] Thus a person furnishing ma- 
terial under a contract with the 


owner may, by his agreement as to 
the manner of payment, and his acts 
with respect -to the claims of other 
ereditors, be precluded from assert- 
ing a mechanic’s lien as against such 
creditors, although he has made no 
express promise that he will not 
assert such lien. “West v. Klotz, 


Hillhouse v. Duca, 101 Conn. 
92) 1250A 36 Tos = i 

Ta] For example (1) contractors 
receiving payment for a release of 
liens to mortgagees, ‘to the amount 
of the mortgage only, are not es- 
topped from setting up nonparticipa- 
tion in a general release of liens, 
even if they knew that the sum re- 
served for them from the amount 
loaned by the mortgagees after such 
general release was included in that. 
received, especially in the absence 
of a showing that other contractors 
knew of such payment or relied on 
it as assurance of payee’s assent to 
general release. MHillhouse v. Duca, 
101 Conn.7 925) 125, "A? 367h Be) Con- 
tractors openly and persistently re- 
fusing to sign a recorded general 
waiver of mechanics’ and material- 
men’s liens are not estopped to deny 
participation therein by failure to 
inform other contractors who did 
sign of such refusal. MHillhouse v. 
Duca, supra. 

66. McMillan yv. Kanes 101 App. 
Div. 436, 91 NYS 105 

67. Green Vv. Wiliam, 92 Tenn. 
220, 21 SW 520, 19 LRA 478. 

68. Kirchman vy. Standard Coal 
Co., 112 Iowa 668, 84 NW 939, 52 
LRA 318. 

69. Goldstein v. Tucker, 230 Mass. 
259, 119 NE 693. 

70. Goldstein v. 
Seattle Lumber Co. v. 
Wash, 662, 116 P 1. 

{a] Knowledge acquired after pur- 
chase.—A contractor who executes 
a release which, however, is not used 
for the purpose intended is not es- 
topped as against a purchaser of 
the property who did not learn of the 
release until long after the purchase; 
and hence was in no way influenced 
by it. Seattle Lumber Co. v. Cutler; 
63° Wash. 662, 116 P 1. 

71. Estoppel as against: 

Other claimants see supra § 430. 
Purchaser see supra § 4380. 


Tucker, supra; 
Cutler, 63 
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owner has settled with the contractor, or made pay- 
ments to the contractor or other subcontractors, in 
reliance upon the subcontractor’s or materialman’s 
receipt for the amount due him,*? his statement that 
he has been paid by the contractor,’* his represen- 
tation that he will not look to the owner for payment 
of work performed or materials furnished,’* or 
his direction,’® authorization,’® or expressed de- 
sire’? that payment be made to the contractor. 
The estoppel created by the foregoing matters is co- 
extensive with the amount of money paid by the 
owner in reliance thereon,’® but does not extend to 
money paid prior to the making of the statement 
On the other hand no estoppel 
will arise from the subcontractor’s. statements or 
representations where the owner in making payment 
is not misled thereby,®° and, in the absence of any 


or representation.”? 


72. Moon v. Brown, 172 Mo. A. 
516, 158 SW 79; Cote Brilliant Pressed 
Brick Co. v. Sadring, 68 Mo. A. 15; 
D. T. Norton Lumber Co. v. Driving 
Park Assoc., 64 Mo. A. 377; Cook 
v. Herring, 30 PittsbLegJNS (Pa.) 
70; West v. Pinkston, 44 Utah 123, 
138 P 1152, AnnCas1916D 1065. See 
Julius Seidel Lumber Co. v. Weaver, 
€Mo. A.) 184 SW 484 (a lumber com- 
pany, by applying the contractor’s 
eheck in part to an account and noti- 
fying the contractor thereof by let- 
ter, which he showed to the owner, 
inducing the latter to advance part 
of the contract price, is estopped to 
assert a lien for the material, pay- 
ment for which it had acknowledged). 

73. T. Norton Lumber Co. v. 
Driving Park Assoc., 64 Mo. A. 377. 

74. Green Bay Lumber Co. v 
Thomas, 106 Iowa 154, 76 NW 651. 

75.;) Capital duumber, 'etcys Co. *v- 
Crutcher, 140 Ky. 394, 181 SW 176; 
Frohlich v. Ashton, 164 Mich. 132, 
129 NW 18, 159 Mich. 265, 123 
1130; Rand v. Grubbs, 26 Mo, A. 
591. : 

76. Bailie v. Woodward Lumber 
Co., 141 Ga. 806, 82 SE 232; Nelson 
y. Culver, 94 Wash. 548, 162 P 978. 

77. Fairbairn v. Moody, 116 Mich. 
61, 74 NW 386, 75 NW 469. 

78. Bailie v. Woodward Lumber 
Co., 141 Ga. 806, 82 SE 232; Green 
Bay Lumber Co. v, Thomas, 106 Iowa 
154, 76 NW 651, 


79. Zanello y. Portland Cent. Heat- 
in ejuCO 7 40, Or. (695) 139 (Py 57:2. 
80. Simonsen y. Stachlewicz, 82 


Wis. 338, 52 NW 310. 

[a] Notice of claim before pay- 
ment.—A subcontractor is not es- 
topped by the conduct of his agent 
where the owner, after notice of the 
subcontractor’s claim, pays the con- 
tractor within ten days after delivery 
of materials to him, without deduct- 
ing the subcontractor’s claim, al- 
though an agent of the subcontractor 
had previously told the owner to 
make such payment to the contrac- 
tor and notify him, which the owner 
had done. Chicago, etc., Lumber Co. 
y. Quinliven, 204 Ill. A, 166. 

81. Mivelaz v. Genovely, 121 Ky. 
235,.89 SW 109, 28 KyL 208; Cal- 
trider v. Weant, (Md.) 128 A 72. 

[a] he rule is applicable (1) to 
knowledge of the terms of the prin- 
cipal contract as to payment. John- 
gon y. Roberts, 49 Ind. A. 697, 96 
NE 1043; Johnson v. Spencer, 49 Ind. 
A. 166, 96 NH 1041. (2) Where, in 
a suit by a subcontractor to enforce 
a mechanic’s lien, there was evidence 
that the subcontractor knew that the 
principal contractor intended to col- 
Yect the contract price for the build- 
ing from the owner, and that he did 
collect it, but there-was no proof 
that the subcontractor said or did 
anything showing that he waived his 
lien, or that the owner was induced 
to pay the principal contractor the 
contract price by reason of any rep- 
resentations made by the subcontrac- 
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tor, or that the subcontractor 
authorized the principal contractor 
to give a receipt, on payment of the 
price, reciting that all claims for 
labor had been paid, the subcontrac- 
tor was not estopped from enforcing 
his lien. Mivelaz v. Genovely, 89 SW 
109, 28 KyL 208. (3) A subcontrac- 
tor’s mere presence at a Settlement 
between the owner and the contractor 
at which the owner accepted an order 
of the contractor in fayor of a third 
person for the balance due does not 
estop the subcontractor to claim a 
lien where he did not say or do any- 
thing which could have had the effect 
of leading the owner to believe that 
he was paid or had released him. 
Havighorst vy. Lindberg, 67 Ill. 463. 

82. Caltrider v. Weant, (Md.) 128 
A 72, 

83. Contractor’s bond for indem- 
nity against liens see infra § 477-— 


499. 

84 Pinning v. Skipper, 71 Md. 347, 
18 A 659; Davis v. La Crosse Hos- 
pital Assoc.,. 121 Wis. 579,.:99 - NW 
351. To same effect Fraad Contract- 
ing Co. va Boyd, vl T0VApp un Divies 732, 
156 NYS 517 (bond intended to pro- 
tect landlord against any claim aris- 
ing out of the performance of the 
work). 

85, Allen Est, Assoc. v. Boeke, 
300 Mo. 575, 254 SW 858; Maynard v. 
Lange, 71 Or. 560, 148 P 648, Ann 
Casl1916EH 547; Bassett v. Swarts, 17 
R,. I. 215,. 21 A. 352. 

[a] Reason for rule is that such 
bond is given to protect the owner 
from the contractor’s default, not to 
release him from the consequences of 
his own. Bassett v. Swarts, 17 R. I. 
215, 21 A 352. 

{[b] Meaning of bond.—‘“To say 
that one capable of contracting would 
enter into an agreement requiring 
skill, labor and the immediate ex- 
penditure of much money, and in this 
agreement free from obligation the 
owner of the property to be benefited, 
is absurd. What this bond means 
when it provides that the contractor 
will hold the owner harmless from 
mechanic’s liens, is that if the obli- 
gees . pave uthe Noblcorsiayataneane 
contract price for work done and ma- 
terials furnished, the bond will pro- 
tect them from any liens that may 
be filed by materialmen and sub-con- 
tractors.”’ Allen Est. Assoc. v. Boeke, 
300 Mo, 575, 592, 254 SW 858. 

86. Compton y. Conrad, 203 Mo. A. 
211, 217, 218, 209 SW 288: 

“The law we think is well settled in 
this State concerning the right of a 
contractor or sub-contractor to file 
a lien against the property where 
such contractor or sub-contractor 
has given a bond to the owner or to 
a mortgagee to protect such owner 
or mortgagee against mechanic’s 
liens, and this law may be summed 
up tersely as follows: If it is agreed 
by the bond that the owner or the 
party to whom the bond is given 
shall pay a certain amount of money, 
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act, failure to act or statement on the part of claim- 
ant inducing payment to the contractor, mere know!]- 
edge on his part of matters relating to payment to 
the contractor do not create an estoppel,*! especially 
where he is without authority to prevent payment.*? 

[§ 432] 3. Of Party to Indemnity Bond.®? That a 
contractor waives, or is estopped to assert, his own 
right to a lien where he gives a bond that no lien 
shall be filed on the building or that he will pro- 
tect the owner against liens has been both asserted** 
and denied,®* the denial, however, being limited to 
cases where the amount agreed to be paid by the 
obligee of the bond has not been fully paid.%° 
also it is held in some jurisdictions that a surety on 
a contractor’s bond is not entitled to enforce a 
lien in his own behalf as subcontractor or material- 
man,*’ unless he has been in soine way discharged 


So 


and if it appears that the amount of 
money has been paid, then a prin- 
cipal or a surety on the indemnifying 
bond will not be permitted to enforce 
a mechanic’s lien as against the 
obligee in such a bond, because to 
allow such would be permitting the 
obligor to violate the very agreement 


which he made with the obligee in 
the bond.” * Compton v. Conrad, 
supra. 


“On the other hand, if he has not 
complied with his contract, and the 
money is yet unpaid, then the obligee 
is not damaged by reason of the 
filing of mechanic’s liens, and if he 
is not damaged the filing and enforc- 
ing of the lien in no way harms him. 
The filing of the lien, not harming 
him, does not breach the obligor’s or 
his surety’s condition in the bond.” 
Compton v. Conrad, supra. To same 
effect Allen Hst. Assoc. vy. Boeke, 300 
Mo. 575, 254 SW 858. 

87. Ark.—Roland v. Lindsey, 104 
Ark. 49, 146 SW 115, AnnCas1914C 
332; Hureka Stone Co. vy. First Chris- 
vpn Chureh, .86. Ark, 212, 120. SW, 
obec C.—Herrell v. Donovan, 7 App. 
eT gen v. Thompson, 138 Ill. A. 

Ind.—McHenry v. Knickerbacker, 
128 Ind. 77, 27 NE 430 [foll Closson 
v. Billman, 161 Ind. 610, 69 NE 449]; 
Hoosier Brick Co. v. Floyd County 
Bank, 64 Ind. A. 445, 116 NE 87; 
Miller v. Taggart, 36 Ind. A. 595, 76 
NE 321. 

Mont.—Aikens y. Frank, 21 Mont. 
192, (Do wee OSes 

Pa.—Rynd v. Pittsburg Natatorium, 
173.Pa. 237, 338 A 1041; Given v. Ger- 
man Evangelical Reformed Church, 
15 Phila. 300. But see Gordon v. Nor- 
ton, uo “Rava Dista 20) 2ouvbar (Oo, a5 Ss 
(holding otherwise as to a surety on 
a bond given, not to the owner, but 


to a company which insured the 
mortgagee). 
Wash.—Spears v. Lawrence, 10 


Wash. 368, 38 P 1049, 45 AmSR 789. 

Wis.—Interior Woodwork Co. v. 
Prasser, 108 Wis. 557, 84 NW 833: 
Stephens v. Elver, 101 Wis. 392, TT 
NW 737. 

See Miller v. C. C. Hartwell Co., 271 
Fed. 385. (a surety who has purchased 
claims is not entitled to assert their 
priority over _a mortgage); Rounds, 
etc., Lumber Co. v. Thompson, (Okl.) 
153 P 648 (a surety on a building 
contractor’s bond is estopped to 
enforce a materialman’s lien on the 
building erected by the contractor, 
where, if claimant should prevail, 
the owner must necessarily suffer 
pecuniary loss from the contractor’s 
breach of contract). 

“One who has agreed that no lien 
shall be filed or enforced against the 
property of another cannot himself 
enforce a mechanic’s lien against 
such property.... The foregoing 
proposition is applicable to a surety 
or guarantor on the bond of a build- 


For later cases, developmeuts and changes in the law see cumulative Annotations, same title, page and note number, 
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from his contract of suretyship,®* while other courts 
hold that a surety is not estopped to enforce a lien,®? 
although on his attempting to do so the owner may 
interpose claimant’s liability under the bond as a 
set-off or counterclaim.®® In jurisdictions where the 
latter rule prevails a surety cannot enforce a hen 
for an amount in excess of the contract price®! or 
the balance which remains due and unpaid;°” and 
where the full contract price has been paid, the 
surety cannot enforce any lien.°? Whatever waiver 


or estoppel may exist on account of the bond does | 


not extend to work done under a new contract 
and not covered by the bond.®* A partnership is 
not prevented from asserting a lien for labor or 
materials furnished by the firm merely because one 
ef the partners, solely in his individual capacity, 
is a surety on ‘the contractor’s bond.% 
Guarantor or indemnitor of surety. A guarantor 
of the surety in the contractor’s bond cannot enforce 
‘a lien as subcontractor.°* Likewise a contractor who 
gives a bond indemnifying a surety against any loss 
or damage which may be sustained on account of a 
bond given by the surety to protect the owner from 
mechanics’ liens waives his right to assert a lien on 
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7 


his own behalf.27 However, sureties on a bond given 
by the contractor to another surety to indemnify the 
latter from liability as surety on the contractor’s 
bond to the owner are not estopped from asserting 
liens as materialmen where the owner has settled 
with the latter surety and released him from fur- 
ther re on the bond.°** 

[§ 433] C. Discharge or Cancellation of Lien Gen- 
erally.®° Where, by reason of tender,t payment,’ 
or otherwise a mechanic’s lien has become satisfied 
or extinct, but still remains of record and an ap- 
parent cloud on the title, the owner may compel 
its discharge of record where, on request, the lienor 
refuses to act.2 A court possessing the requisite 
jurisdiction* will entertain an action to annul, va- 
cate, cancel, or discharge a mechanic’s lien® as a 
cloud on the title,® and will grant relief in a proper 
case therefor;’ but a lien will not be vacated upon 
a summary application where applicant has not 
clearly demonstrated that the len is bad,§ and where 
the owner’s duplicity prevents the perfection of liens 
in full accordance with statutory requirements, the 
court will not grant an annulment of liens without 
payments in full of the liens with interest.2 In 


ing contractor containing such pro- 
vision where such guarantor has fur- 
nished material used by the con- 
tractor in erecting the building for 
the completion of which such bond 
was given.’ Hoosier Brick Co. v. 
Fleyd County Bank, 64 Ind. A. 445, 
116 NE 87, 90. 

{a] Bffect of representations ot 
contractor to surety.—The fact that 
representations were made by a con- 
tractor to his subcontractors that the 
bond which they were signing to 
secure the owner against mechanics’ 
liens was to be of no force unless 
signed by all the subcontractors, 
which was not done, will not invali- 
date the bond in an action against the 
‘owner by one of the signers of the 
bond to enforce a mechanic's lien, 
where it appears that the contractor 
was not agent for the owner, but 
was acting for himself in procuring 
the bond, and that the owner had 
no knowledge of such representa- 
tions. Bugger v. Cresswell, 8 Pa. 
Cas. 5655, 12 A, 829. 

$8. WHerrell vy. Donovan, 7 App. (D. 
C.) 322. 

go. Ariz.—Prescott Nat. Bank v. 
Head, 11 Ariz. 213, 90 P 328, 21 Ann 


Cas 990. s 
Cal.—Blyth-v. Torre, 4 Cal. Un- 
rep. Cas. 619, 38 P 639. But see Blyth 
v. Robinson, 104 Cal. 239, 37 P 904 
(where the sureties upon a bond 
given by a contractor sold and de- 
livered lumber to the contractor and 
claimed a lien upon the building for 
the purchase price, a note given to 
them by the owner of the building in 
consideration of the cancellation of 
such lien is without any legal con- 
sideration to support it; nor is the 
forebearance of the sureties to fore- 
close such lien a sufficient considera- 
tion for the note, for they are already 
under a légal obligation not to fore- 
close such a lien by the terms of the 
bend executed by them, and in can- 
celing the lien they confer no benefit 
upon the owner to which he has not 
a legal title and suffer no detriment 
ich they are not legally bound to 


suffer). 
Del.—Robinson y. Ortiz, 29 Del. 


870, 100 A 408. 
Hawaii.—Allen v. Lincoln, 9 Ha- 
56 Mo. 487; 


waii 364, 

Mo.—Hartman v. Berry, 

Badger Lumber Co. v. Muehlebach,: 
109 Mo. A. 646, 83 SW 546; Deitz v. 
Leste, 28 Mo. A. 540. 

Nebr.—Zarrs v. Keck, 40 Nebr. 456, 
58 NW 933. 

N. J.—Atlantic Coast Brewing Co. 
v. Clement, 59 N. J. L. 438, 36 A 883 
{aff 59 N. Jie.548, 350A. 647]. 

{a] The contract and bond have 


been construed (1) as contemplating 
the possibility of liens and as not 
providing specifically against them, 
but rather for indemnity in case of 
liens or claims. Robinson vy. Ortiz, 29 
Del. 370, 100 A 408. (2) Sap Sr aGaen 
of bond generally see infra § 4 

{[b] Surety taking a eniotanone as 
indemnity against loss.—That one 
who furnished materials for the con- 
struction of a building, who was also 
a surety on the contractor’s bond, 


took from the contractor an assign-_ 


ment of all money due and to grow 
due on the contractor’s contract 
merely as indemnity against his loss 
as a surety and to insure proper ap- 
plication of the money does not pre- 
clude him from obtaining a lien for 
materials furnished by him. Barrett- 


Hicks: Co v., Glas, 14 Cal) A. 5289, 
ITP. 760. 

90. Prescott Nat. Bank v. Head, 
11-5) Ariz... .213,/.90 “PU323,,.2%" AnnCas 


990; Blyth v. Torre, 4 Cal. Unrep. Cas. 
619, 38 P 639; Hartman vy. Berry, 
56 Mo. 487; McAdow v. Ross, 53 Mo. 
199; Dietz v. Leete, 28 Mo. A. 540. 

{a] Guaranty and contractor’s fail- 
ure to perform must be specially 
pleaded.—kKelley v. Plover, 103 Cal. 
35, 36 P 1020. 

Set-off and counterclaim generally 
see infra §§ 520-522. 

91. Farmers’ Lumber, etc., Co. v. 
Shald, 105 Nebr. 298, 180 NW 253; 
Schade v. Muller, 75 Or. 225, 146 P 
144, 

Amount of lien generally see supra 
§§ 316-326. 

92. Fullerton Lumber 
Gates, 89 Mo. A. 201. 

{a] Payments made without esti- 
mates of the architect, in violation of 
the building contract, do not, in 
equity, release the surety so as to 
take his claim out of the.operation 
of the rule where the surety was not 
harmed by the payments, they having 
been made for labor and materials 
and part having been received by 
claimant. Farmers’ Lumber, etc., 
oo. v. Shald, 105 Nebr. 298, 180 NW 
53. 

93. Sanders v. Keller, 18 Ida. 590, 
594, 111 P 350; Fullerton Lumber Co. 
v. Gates, 89 Mo. A. 201. 

‘It is a well-established rule of 
law that the surety for a contractor 
on a building contract cannot main- 


Co. v. 


tain his action for the foreclosure of: 


a lien for materials furnished where 
the full contract price has been paid 
to the contractor.” Sanders v. Keller, 
supra, 

[a]. Premature payments. — The 
rule stated in the text is applicable 
even though some of the payments 
were prematurely made according to 


the provisions of the original con- 
tract, where the bond contains a 
stipulation that its obligation shall 
not be affected by any ‘change or 
alteration of the contract by the 
owner and the contractor. Ganahl y. 
Weirj-4130 Cal. (237, 62 bt: 

[b] . Deduction of damages.— Where 
the owner has been damaged in such 
manner that the surety would be 
liable therefor, the amount of, his 
damage may be deducted from the 
contract price in ascertaining wheth- 
er the owner has anything in his 
hands due the contractor. Fullerton 
Lumber Co. v. Gates, 89 Mo. A. 201. 

94. Compton v. Conrad, 2038 Mo. A, 
211, 209 SW 288 

95. Burnett Vv. Glas, 154 Cal. 249, 
97 P 423: Vordenbaumen v. Bartlett, 
105 La. 752, 30 S 219; Schade v. Mul- 
ler, .76°-Or. "225, 146 P 144, 

96. Todd v. Fransvog, 44 Wash. 
5205 870 Sods 

97. Kent Lumber Co. v. Ward, 37 
Wash. 60, 79 P 485. 

98. Pine Bluff Lodge No. 149 B. P. 
Seat v. Sanders, 86 Ark. 291, 111 SW 

99. Cross references: 
Expiration“by lapse of time see supra 


§ . 

Striking off lien claim or statement 
see supra § : 

1. See infra § 459, 

2. See infra § 460. 

3. Chertok v. Morang, 228 Mass. 
598, 118 NE 285; Dejulio v. Cham- 
pagne, 61 Que. Super. 510. 

4 Boggs v. Hill, (Sask.) 13 Dom 
LR 941, 4 WestWkly TWh Ri 

{a] Particular court.—‘Notwith- 
standing the provisions of the Me- 
chanics’ Lien Act, R. S. S. 1909, ch. 
150, conferring jurisdiction in me- 
chanics’ lien actions upon District 
Courts, the Supreme Court had juris- 
diction to entertain an action to va- 
cate a mechanics’ lien as to lands of 
a stranger, to which the building 
erected was not appurtenant, where 
the lienor: had not brought an action 
to realize the lien in which its valid- 
ity could otherwise be determined.’ 
Boggs v. Hill, TCE Rae 13 DomLR 941, 
4 WestWkly 1117. 

5. Boggs v. Hill, supra. 

6 See Quieting Title [32 
1321]. 

7. Dejulio v. Champagne, 61 Que. 
Super. 510. 

Finding for plaintiff held sus- 
tained by evidence.— Russell _ v. 
Haines, 89 Nebr. 650, 1831 NW 1129. 

8. Ontario Lime’ Assoc. v. Grim- 
wood, 22 Ont. L. 17, 2 OntWN 51, 16 
OntWR 974. 

9. Park vy. Williamson Heater Co., 
20 OHNPNS 150. 


Cyc 


328 [40 0. J.] 


jurisdictions where the modes of discharging the lien 
are prescribed by statute? it can be discharged only 
in one of the modes provided, for the statutes 


providing particular methods for 


lien negative the idea that the legislature intended 
to vest in the court the power to discharge the len 
by other process, or for other causes, than those 
From this construction 
of the statutes it follows that a discharge unauthor- 
ized by the express provisions of the statutes will be 
vacated, and the lien reinstated ;!* but an order va- 
cating another order canceling and discharging a me- 
chanic’s lien will itself be vacated at the instance 
of a person who purchased the property immediately 
after the order of cancellation and who did not 
receive any notice of the application of the order 
to vacate.44 A mechanic’s lien cannot be discharged 
where a motion to cancel the notice of the pendency 
of an action to foreclose a mechanic’s lien should 
not be granted, and plaintiff’s rights under the no- 
tice and under the lien are inseparable.'® 


expressed in the statutes.!? 


10. See statutory provisions; and 
Hallahan v. Herbert, 4 Daly 209, 11 
AbbPrNS 326 [aff BION. UY. 409]; In 
re Ruderman, 179 NYS 452. 

[a] Particular . statutes. — “The 
cases in which a mechanic’s lien may 
be discharged of record are pre- 
scribed by sections 19, 20, 55, and 59 
of the Lien Law. These sections 
provide for the discharge of a lien 
by filing a satisfaction, in case of a 
failure to commence an action within 
one year, or have the lien extended; 
by filing a bond; by deposit of money 
with the county clerk; by payment of 
money into court: after action 
brought; and by giving 380 days’ no- 
tice to commence an action.” In re 
Ruderman, 179 NYS 452. 

1l. Matter of Cohen, 209 App. Div. 
413, 205 NYS 90 [rev 204 NYS 200]; 
Matter of Bronitsky, 136 App. Div. 
672, 121 NYS 422; Dowdney v. Mc- 
Collom, 5 Daly (N. Y.) 240;-Fischer 
-v. Hussey, 11 Misc. 529, 32 NYS 762; 
Fettrich v. Totten, 2 AbbPrNS (N. 
Y.) 264. But compare McGuckin v. 
Coulter, 33-N: Y. Super. 324, 10 Abb 
PrNS 128 (where a motion to dis- 
charge the lien is not based upon any 
of the reasons for a discharge con- 
tained in the statute, the burden is 
upon the moving party to furnish 
another reason sufficient in law for 
granting the relief sought). 

' fa] Dismissal of action to enforce 
lien.— (1) It has been held that the 
supreme court cannot, under Lien L. 
§§ 19, 20, 55, 59, cancel and discharge 
of record a mechanic’s lien by reason 
of the fact that a judgment has been 
rendered in a municipal court in an 
action to enforce the lien dismissing 
the complaint upon the merits. In 
re Ruderman, 179 NYS 452. (2) How- 
ever, an amendment of the statute 
provides that the lien may be dis- 
charged upon filing in the office of 
the county clerk a transcript of a 
judgment of a court of competent 
jurisdiction showing a final deter- 
mination of the action in favor of 
the owner of the property against 
which the lien was claimed. ING 

_Lien L. § 19, as amended by L. (1920) 
¢ 373 § 1. 

12. Matter of Bronitsky, 136 App. 
Div. 672, 121 NYS 422; Mathews v. 
Daley, 3 Daly (N. Y.) 214 note, 7 Abb 
PrNS 379, 38 HowPr 382; Matter of 
Lien on 740 Broadway, 15 AbbPrNS 
CN. Y.)- 335. 

[a] “fhe Supreme Court has no 
inherent jurisdiction to direct the 
county clerk to discharge a lien, for 
in filing the lien he is not acting in 
his capacity as clerk of the court.” 
In re Ruderman, 179 NYS 452, 453. 

13. Madden v. Lennon, 23 Misc. 79, 
50 NYS 690. 

24. Matter of Goldberg, 123 Misc. 
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discharging the 


eral. 


438, 205 NYS 649. : 
[a] Reason for rule is that the 
order of vacation is a nullity as to 


}the purchaser, it attempting to rein- 


state the mechanic’s lien, thereby 
creating a cloud or apparent lien on 
his property. Matter of Goldberg, 
123 Misc, 438, 205 NYS 649. 

15. Madden vy. Lennon, 23 Misc. 79, 
50 NYS 690. 

16. See statutory provisions; and 
cases infra notes 17, 18. 

17. Lavery v. Brooke, 37 Ill. A. 51. 

18. See cases infra this note. 

{a] Complaints held insuifiicient.— 
Houlihan vy. Keller, 34 Minn. 407, 26 
NW 227; Sheets v. Prosser, 16 N. D. 
180, 112 NW 72. : 

19. See Morigages [27 Cyc 1425]. 

20. Coffman v. Henderson, 9 Ala. 
A. 553, 63 S 808. 

21. Coffman v. Henderson, supra. 

22. Contractor’s bond for payment 
of claims and indemnity against liens 
see infra §§ 477-499. 

23. U: S.—Phillips v. Gilbert, 101 
U. 8. 721, 25 L. ed. 838; Carnegie v. 
Hulbert, 70 Fed. 209, 


ee ial onda v. Scribner, 8 Del. 
4, 
D. C.—Anglo-American Sav., etc., 


Assoc. v. Campbell, 13 App. 581, 43 
LRA 622. 


Fla.—North Bay Shore Land Co, v. 
Perry, 86 Fla. 322, 98 S 139. 


Ill—Martin v. Swift, 120 Ill. 488, 
12 NE 201; Swift v. Martin, 27 Ill. 
Ane Us 

Ind.—Scott v. Goldinghogrst, 123 


Ind. 268, 24 NE 333. 

Kan.—Main St. Hotel Co. v. Hor- 
ton Hardware Co., 56 Kan. 448, 43 P 
769; Risse v. Hopkins Planing Mill 
Co., 55 Kan. 518, 40 P 904; Kille v. 
Bentley, 6 Kan. A. 804, 51 P 232. 

Mass.—Taunton Sav. Bank v. Bur- 
rell, 179 Mass. 421, 60 NE 930; Lan- 
ders v. Adams, 165 Mass. 415, 43 NE 
119; Glendon Co. v. Townsend, 120 
Mass. 346. 

Mich.—McHugh vy. Gault, 86 Mich. 
135, 48 NW 869. 

Minn.—Abbott v. Morrissette, 46 
Minn. 10, 48 NW 416; St. Paul Fdy. 
Co. v. Wegmann, 40 Minn. 419, 42 NW 
288; Kraus v. Murphy, 38 Minn. 422, 
38 NW. "112" Bohn “v." McCarthy; 29 
Minn, 23;.11 <NW 12%. 

Nebr.—U. S. Wind Engine, etc., 
Co. v. Drexel, 53 Nebr. 771, 74 NW 
317 (Iowa statute). ; 

N. Y.—Morton v. Tucker, 145 N. Y. 
244, 40 NE 3; Mack v. Colleran, 136 
N. Y. 617, 32 NE 604; A. Halli Terra 
Cotta. Co? ty. (Doyles sien) yeeros, 
30 NE 1010; McKenna v. EHdmund- 
stone, 91 N. Y. 231, 64 HowPr. 461; 
Ward v. Kilpatrick, 85 N. Y. 413, 39 
AmR 674; Kerrigan v. Fielding, 47 
App. Div. 246, 62 NYS 115; Von den 
Driesch v. Rohrig, 45 App. Div. 526, 
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[§§ 433-434 


Penalty. Under some statutes a penalty may be 
recovered of a lienor in a proper case where, on 
demand, he fails or refuses to cause the lien to be 
satisfied or discharged of record;'* but the penalty 
will be imposed only in a case within the statute’’ 
and on the filing of a proper and sufficient complaint 
in an action to recover the penalty.'* \ 
subjecting a mortgagee to a penalty for refusing 
after demand to satisfy of record a mortgage which 
has been paid!® is not so extensive as to apply 
against mechanics’ lienholders who have placed a 
claim on record,?? and in any event it would not 
cover a case where the contention is that a false 
claim was placed on record and not that a valid lien 
was placed on record and should have been can- 
celed on demand because subsequently paid.?? 

[§ 434] D. Bond or Deposit to Prevent or Dis- 
charge Lien??—1. Bond or Undertaking—a. In Gen- 
The statutes of a number of jurisdictions 
provide, or at times have provided, for the execu- 
tion and filing of a bond or undertaking®* by the 


A statute 


61 NYS 341; Sullivan v. Goodwin, 30 
App. Div. 194, 51 NYS 1000 [aff 164 
N. Y. 583 mem, 58 NE 1092 mem]; 
Ringle v. Matthiessen, 10 App. Div. 
274, 41 NYS 962 [aff 158 N. Y. 740 
mem, 53 NE 1131 mem]; McAveney v. 
Brush, 1° App... Div.. 97, 34-NYS 101, 
37 NYS 105; Sheffield v. Murray, 80 
Hun 555, 30 NYS 799; Copley v. Hay, 
16 Daly 446, 12 NYS 277; New York 
Lumber, etc., Co. v. Seventy-Third 
St. Bidg. Coi;~15-Daly- 133, 3" NYS 
937; Whitney v. Coleman, 9 Daly 238; 
Schaettler vy. Gardiner, 4 Daly 56, 41 
HowPr 243 [app dism 47 N. Y. 404]; 
Heagney v. Hopkins, 23 Misc. 608, 52 
NYS 207; Reilly v. Poerschke, 19 
Misc. 612, 44 NYS 422; May v. Men- 
ton, 18° Mise. 737, 41 N¥S 650, 20 
Misc. 723, 45 NYS 1047; Ringle v. 
Wallis Iron Works, 16 Mise. 167, 38 
NYS 875, 25 NYCivProc 261; Morton 
v. O'Keefe, 10 Mise. 538,31 NYS 446, 
1 NYAnnCas 114 [rev on other 
grounds 145 N. Y. 244, 40 NE 3]; Cun- 
ningham v. Doyle, 5 Misc. °219, 25 
NYS 476; Hopper v. Erslev, 3 Misc. 
340, 22 NYS 1050; Kruger v. Braender, 
3 Misc. 275, 23 NYS 324; Heinlein v. 
Murphy, 3 Misc. 47, 22 NYS 713; 
Matter of Wilkes, 30 NYS 431; Mur- 
ray v. Barth, 24 NYS 921, 30 AbbNCas 
3803; Brandt v. Radley, 23- NYS 277; 
Bulkley v. Moses, 23 NYS 125, 23 
NYCivProe 28; Highton v. Dessau, 
19 NYS. 395 [aff 189 N. Y. 607 mem, 
35 NE 203 mem]; Scherrer v. Music 
Hall = Go. “18" "NYS - 4592" Pickett! -v: 
Gollner, 7 NYS 196; Lawson v. Reilly, 
13 NYCivProc 290; Peo. v. Butler, 61 
HowPr 274; Ford v. Bailey, 5- NY 
MonthLBul 95; Shannon vy. Coursen, 
Daily Reg. Oct. 12, 1882. 

Okl.—Daman_ v. Chamberlain, 26 
Okl:) 631, 110 P1056. See: Carr® v. 
Wewoka Oil, etc., Co., 103 Okl. 139, 
229 P 434 (mo statutory provision for 
the discharge of the lien by giving 
bond was in force from 1910 to 1919). 

Pa.—Sulzer v. Ross, 12 Pa. Super. 
206 [aff 8 Pa. Dist. 573]; Bennett v. 
Pinkerton, 19 Pa. Dist. 235; Leiper v. 
Hay, 19 Phila. 362; Hood v. Building 
Assoc., 9 Phila. 105; Hoffmann v. 
Haines, 8 Phila. 248; Seipel v. Wier- 
man, 8 Phila. 26. 

B. C.—Walsh y. Mason, 19° B. C. 48, 
15 DomLR 895, 26 WestLR 942, 5 
WestWkly 1318. 

{a] The words “bond” and “un- 
dertaking” are used synonymously in 
L. (1897) c 418 § 18 subd 4. Mathia- 
ace v. Shannon, 25 Misc. 274, 54 NYS 

{b] “Executed,” as used in such a 
statute, has the same meaning as 
“give.” Daman vy. Chamberlain, 26 
Okl. 631, 110 P 1056 (recovery on the 
bond cannot be defeated by the sure- 
ties because the bond was not signed 
by the principal, where his name ap- 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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§§ 434-437] 


owner** or the contractor,” containing a certain 
condition,?® and for the use of persons in whose 
favor liens might accrue,?? which bond or undertak- 
ing shall be substituted as security in place of the 
lien on the real property?® and which shall have the 
effect of preventing mechanics’ liens from attach- 
ing,”® or, if they have already attached, of discharg- 
ing them.®® A general statute providing that, where 
an undertaking has been given in any action or 
proceeding, the court may, in its discretion and if 
justice so requires, order further or other security 
to be given in addition to such security,?! does not 
apply to an undertaking given to effect a discharge 
of a mechanic’s lien.*? 

[§ 435] b. Who May Give. The statutes of differ- 
ent jurisdictions relating to the prevention or dis- 
charge of mechanics’ liens by the giving of a bond 
or undertaking variously provide in terms for the 
giving of the bond or undertaking by any person 
having an interest in the property,** defendant,** 
the principal contractor,®®> or either the owner or 
the contractor.*® 

[§ 436] c. Time for Giving. Under some statutes 
the bond may be given and filed at any time after 
the making of the contract,?7 and it need not be 
filed before, but may be filed after, the institution 


pears in the bond and it was filed 
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interest in the property (Landers v. 
‘Adams, supra) (8) or a person who, 


[40 C.J.] 329° 


of a suit to enforce a lien.*® Under other statutes, 
however, it has been held that an application to sub- 
stitute security for the lien is too late when made 
after suit has been commenced and the case is ready 
for trial.2° Some statutes require the bond to be 
recorded within a specified number of days after 
its approval.*° 

[§ 437] d. Form, Requisites, and Sufficiency. The 
bond should comply with the statutory require- 
ments,*? but although it does not do so,** or although 
it is given at a time when no statute authorizing 
a discharge of a lien by the giving of a bond is in 
foree,*? it may be valid and binding as a common- 
law bond. A bond given pursuant to an uneconsti- 
tutional statute is, however, void** and cannot be 
upheld as a common-law obligation.*® Where a sin- 
gle contract for an entire sum for the erection of 
one building on two lots is made and the building 
is constructed, the foreclosure of a mechanie’s lien 
on the two lots cannot be defeated or discharged 
by the giving of a bond as to one lot only.4® A bond 
under seal given by the owner to dissolve a‘ me- 
chanie’s lien conclusively imports a consideration.*? 

Condition. Whatever condition is required or 
prescribed by statute*® must be inserted in the 


8 NYS 937. (3). Oné member of a 
firm of contractors who has suc- 


and approved). 

' {e] Filing one er more bonds.—As 
many bonds may be executed as the 
necessities of the case may require. 
One bond may be executed to release 
the lien of claims already filed and 
another to prevent the filing of such 
elaims in the future; er both classes 
of claims may be included in one 
bond. Carnegie v. Hulbert, 70 Fed. 
209, 16 CCA 498. 


24. See infra § 436. 

25. See infra ; 435. 

26. See infra § 487. 
. 27. Martin v. Swift, 120 Ill. 488, 
12 NE 201 [rev 20 Ill. A. 515]; Kille 


v. Bentley, 6 Kan. A. 804, 51 P 232. 
See infra § 438. 

See infra § 438. 

See infra § 438. 

N. Y. Code Civ. Proc. § 813-a. 
Iuppa v. Engert, 179 NYS 927. 
See statutory provisions; and 
infra this note. 

a] In. Massachusstts (1) the 
Statirs allows any person having an 
interest in property upon which a 
mechanic’s lieh is claimed to give a 
bond to dissolve the lien upon his 
interest. Rockwell v. Kelly, 190 
Mass. 439, 77 NE 490; Breed v. Gard- 
ner, 187 Mass. -300, 72 NE 983. (2) 
The purpose of the statute is to al- 
low anyone possessing an interest in 
the whole or any part of the realty 
to free his title from such an en- 
cumbrance and to prevent the land 
from being sold to satisfy the lien. 
Rockwell v. Kelly, supra. (3) A per- 
son owning the fee subject to a mort- 
gage which has been foreclosed and 
who has purchased at the foreclosure 
sale, but who has not yet received 
the deed, has an interest entitling 
him to give bond to dissolve a me- 
chanic’s lien. La Centra v. Jackson, 
245 Mass. 14, 139 NE 429. (4) The 
mere fact that a conveyance of. the 
equity of redemption of real estate, 
subject to mortgages, is made to a 
person with a view to his giving bond 
to dissolve a mechanic’s lien on the 
property does not affect his title. 
Breed v. Gardner, supra. (5) On the 
other hand, a bond executed by a 
person having no interest in the land 
is insufficient. Landers v. Adams, 165 
Mass. 415, 43 NE 119; Glerdon v. 
Townsend, 120 Mass. 346. (6) This 
is true although the bond was exe- 
cuted at the request of a person hay- 
ing an interest. Landers v. Adams, 
supra. (7) Also it is true regardless 
of whether the person executing the 
bond is a third person who has no 


before filing the bond, has conveyed 
away all his interest in the land 
(Taunton Sav. Bank v. Burrell, 179 
Mass. 421, 60 NE 930; Glendon Go. v. 
Townsend, supra). (9) A former 
owner who conveyed with a warranty 
against encumbrances has not such 
an interest in the land as entitles 
him to dissolve a mechanic’s lien 
thereon by giving the statutory bond. 
Glendon v. Townsend, supra. 

34. Anglo-American Sav., etc., As- 
soc. v. Campbell, 13 App. (D. C.) 581, 
43 LRA 622. 

{a] “Defendant” as including 
owner.—A statute allowing “the de- 
fendant” to give bond and release the 
property uses the word “defendant” 
not in its technical sense but with 
a meaning broad enough to cover the 
owner of the premises in whom, at 
the time, title may be vested. Hence 
one who .purchased the property at 
a sale under a deed of trust pending 
a suit to enforce a mechanic’s lien 
may give bond and release the prop- 


erty, although he is not a defendant |: 


in the suit. Anglo-American Sav., 
etc., Assoc. v. Campbell, 13 App. (D. 
C.) 581, 48 LRA 622. 

35. Martin v. Swift, 120 Ill. 488, 
12 NE 201 [rev 20 Ill. A. 515]; Abbott 
v. Morrissette, 46 Minn. 10, 48 NW 
416; Kraus v. Murphy, 38 Minn. 422, 
38 NW 112; Bohn v. McCarthy, 29 
Minn. 23, 11 NW 127; U. S. Wind En- 
gine, ete., Co. v. Drexel, 53 Nebr. 771, 
74° NW 3817 (dealing with the Iowa 
statute). 

86. Risse v. Hopkins Planing Mill 
Con 5b) Kant 518,40 b -o0ees kailte ve 
Bentley, 6 Kan. A. 804, 51 P 232; New 
York Lumber, etc., Co. v. Seventy- 
Third Sts Bids.’ Co:, Lo Daly? 133, 73 
NYS 937; Matter of Hedden Constr. 
Con (20 Mise. 1535 L29e NAYS =82'7 
Daman v. Chamberlain, 26 Okl. 631, 
TOP EO 6t 

[a] Application of statute.—(1) 
The owner of any interest in prop- 
erty on which there is a mechanic’s 
lien may become the principal in a 
bond for the purpose of discharging 
the lien, and it is not necessary that 
all the owners or persons interested 
should unite in the bond as princi- 
pals. Miller v. Schmitt, 35 Misc. 231, 
#1 NYS 771. (2) Also, a bond exe- 
cuted by the contractor as principal, 
without the owner of the property 
uniting therein, is Sufficient to dis- 
charge a lien filed by a materialman. 
New York Lumber, etc., Co. v. Sev- 
enty-Third St. Bldg. Co., 15 Daly 133, 


ceeded to the business of the firm on 
its dissolution, after the lien at- 
tached, may sign the bond as such 
successor with as much effect as if 
all the members of the firm united 
therein. New York Lumber, etc., Co. 
v. Seventy-Third St. Bldg. Co., supra. 
(4) A person who has entered into a 
contract with the owner of real prop- 
erty for the improvement thereof, 
and hence falls within a statutory 
definition of the term “contractor” 
(see supra § 144), has a right to dis- 
charge the lien by filing an undertak- 
ing, even though he is not named 
contractor in the notice of lien. Mat- 
ter of Hedden Constr. Co., 72 Misc. 
153, 129 NYS 827. 

37. Martin v. Swift, 5120 Tl. 488, 
12_NE 201 [rev 20 Ill. A.°515]. 

3s. Anglo-American Sav., etc., As- 
soc. v. Campbell, 13 App. (D. C.) 581, 
43 LRA 622; Martin v. Swift, 120 Il. 
488, 12 NE "201 [rev 20 Ill. IN ons]; 
Reilly v. Poerschke, 19 Misc. 612, 44 
NYS 422, 
Picken on pending suit see infra § 


39. Maulsbury v. Simpson, ti1 
Phila. (Pa.) 196. © 
40. Goldstein v. Tucker, 230 Mass. 


259, 119 NE 693; Chertok v. Morang, 
228 Mass. 598, 118 .NE 285. 

Approval see infra § 437. 

Filing or aterkye | of bond gen- 
erally see infra § 437 

41. Massasoit-Pocasset Nat. Bank 
v. Borden, 228 Mass. 581, 117 NDE 
plats Rockwell v. Kelly, 190 Mass. 439, 
17 NE 490. 

42. Carnegie v. Hulbert, 70 Fed. 
209, 16 CCA 498; Massasoit-Pocasset 
Nat. Bank v. Borden, 228 Mass. 581, 
117 NE 911; Sklar, ete., Woodworking 
Co. v. Owen, 177 App. Div. 796, 1165 
NYS 13. 

43. Carr v. Wewoka Oil, etc., Co; 
103 Okl. 139,229 P 434. 

44 San Francisco Lumber Co. vy. 
Bibb, 139 Cal. 192, 72 P 964; Shaugh- 
nessy v. American Surety Co., 138. 
Cal. 543,- 697 P5250 e741 Pe 7OL: 

45. San Francisco Lumber Co. v. 
Bibb, 139 Cal. 192, 72 P-964; Shaugh- 
nessy v. American Surety Co., 138 
Cal..543, 69°F 250, 71° P’ 701s 

46. Kille v. Bentley, 6Kan. A. 804, 
Sa 2E Re 


47. Chertok vy. Morang, 228 Mass, 
598, 118 NE 285. 

48. See statutory provisions; and 
eases infra this note. 

[a] Warious conditions are pre- 


scribed by different statutes, such as 


330 [40 C.J.] 
bond.?® However, some statutes relating to a bond 
given after a bill in equity, to enforce the lien has 
been brought do not prescribe the form of bond*® 
but leave it to the court,®*! and under such statutes 
a condition which fully protects the rights of plain- 
tiff is sufficient.°? 

Amount. Under some statutes the bond is re- 
quired to be in a sum not less than the contract 
price,®°? while under other statutes the amount of 
the bond must be fixed by the court.°* 

Justification and approval of sureties. The stat- 
utes usually require that the bond shall be executed 
with good and sufficient sureties,°> who are to be 
approved by the court or a designated officer.°° 
Statutory provisions for notice of justification of 
the sureties must be strictly observed.°* While the 
sureties cannot object to the sufficiency of the bond 
because of their failure to justify as required by 
statute,°® yet, where the sureties whose names were 
signed to the bond were impersonated by others ap- 
pearing before the master in chancery, who gave 
false answers in regard to their property, the bond, 
although signed and approved by the master, does 
not effect a dissolution of the lien.*9 

Approval and filing of bond. It is usually re- 
quired that the bond shall be approved by the court 


the payment of: (1) All just claims]! 300, 72 NE 983. 
for work and materials. Martin v. 60. 


MECHANICS’ LIENS 


Kille v. Bentley, 6 Kan. A. 804, 


[§§ 437-438 


or by a designated officer®® and filed or recorded in 
a designated office.*! It has been held that the court 
will not approve of the security offered after scire 
facias has issued on a mechanic’s lien, unless the 
issuing of the scire facias is recited in the bond,*? 
and it contains a warrant of attorney for entering 
judgment for the amount that shall be found due, 
with interest and costs.®°? The approval of an irregu- 
lar bond, limited to certain beneficiaries named 
therein and based on an express waiver of their 
rights, is a rejection of such bond as to all other per- 
sons for whose benefit it was intended.** 

[§ 438] e. Effect. Where a bond is given, ap- 
proved, and filed as provided by statute,®° its effect 
is determined by statute;°* according to the stat- 
utes, the effect is to prevent liens from attaching®’ 
and discharge liens which have been already filed,®* 
the bond being substituted as security in place of 
the hen on the real estate,®® but not otherwise 
changing the relation or rights of the parties.7° The 
filing of a bond after a suit to enforce a lien has 
been commenced does not necessitate the dismissal 
of the suit," it being proper to allow the suit to 
continue for the purpose of having the amount due 
upon the claim ascertained and declared.”?. After 
the bond has been filed it is error, according to some 


12 NE 201 [rev 20 Ill. A. 515]. 


Swift, 120 Ill. 488, 12 NE 201 [rev 
20 Ill. A. 515]. (2) All claims which 
might be the basis of liens. Kille 
v. Bentley, 6 Kan. A. 804, 51 P 232. 
(3) Any judgment which may be ren- 
dered against the property for the 
enforcement of the lien. Sklar, etc., 
Woodworking Co. v. Owen, 177 App. 
Div. 796, 165 NYS 13; Matter of Hed- 
den Constr. Co., 72 Misc. 153, 129 
NYS 827. (4) The amount fixed as 
the value of the obligor’s legal or 
equitable ownership or so much of 
the valuation as may be required to 
satisfy either the whole claim or the 
proportionate part which the obli- 


gor’s interest may be required to 
contribute. Rockwell v. Kelly, 190 
Mass. 439, 77 NE 490. 
49. Rockwell v. Kelly, supra. 
50. La Centra v. Jackson, 245 
Mass. 14, 139 NH 429. : 
51. La Centra v. Jackson, supra. 
52. La Centra v. Jackson, supra. 
53. 


yee v. Bentley, 6 Kan. A. 804, 
32 


54. Copley v. Hay, 16 Daly 446, 
12 NYS 277. 

[a] Separate order not necessary. 
—Sureties on a bond given to dis- 
charge a mechanic’s lien cannot 
escape liability thereon by reason of 
the fact that there was no separate 
order fixing the amount of the bond 
where the order discharging the lien 
fixed the amount of the bond. Ringle 
v. O’Matthiessen, 39 NYS 92 [aff 10 
App. Div. 274, 41 NYS 962 (aff 158 
N. Y. 740 mem, 53 NE 1131 mem)]. 

55. Carnegie v. Hulbert, 70 Fed. 
209, 16 CCA 498; Kille v. Bentley, 6 
Kan. A. 804, 51 P 232. 

{a] Sureties need not be residents 
of state.—Carnegie v. Hulbert, 70 
Fed. 209, 16 CCA 498 (under the Iowa 
act of April 7, 1884). 

56. Kille v. Bentley, 6 Kan. A. 804, 
51 P 232; Sulzer v. Ross, 12 Pa. Super. 
' 206. 

57. Matter of Blumberg, 149 App. 
Div 3036 UsicmNOaSreanias 

{a] Personal service (1) of the 
notice upon the lienor or his attorney 
must be made. Matter of Blumberg, 
149 App. Div. 303, 1383 NYS 774; Bo- 


land v. Sokolski, 56 Misc. 3338, 106 
NYS 766. (2) Service by mail is not 
authorized. Matter of Blumberg, 
supra. ; 

58. Carpenter v. Furrey, 128 Cal. 
665, 61 P 369. 

59. Breed v. Gardner, 187 Mass. 


51 P 232 (clerk of district court); 
Sulzer v. Ross, 12 Pa. Super. 206. 

[a] Real estate offered as security 
must be approved.—Sulzer v. Ross, 12 
Pa. Super. 206, 

[b] Wotice to claimant. — (1) 
Claimant is entitled to be heard as 
to the sufficiency of the security to 
be substituted for his lien, and hence 
notice of the substitution must he 
given to him before it is entered. 
Sulzer vy. Ross, 12 Pa. Super. 206 
{aff 8 Pa. Dist. 573]. (2) However, 
where the statute does not in terms 
provide for notice to the lienor before 
approval of the bond, whether such 
notice shall be given rests in the dis- 
eretion of the court. La Centra v. 
Jackson, 245 Mass. 14, 139 NE 429 
(statute relating to bond given pend- 
ing suit). 

{c] Proceedings for approval.—Iif 
the pecuniary value of the interest 
to be released is not ascertained by 
agreement, then proceedings may be 
had similar to those provided for the 
approval of bonds given to dissolve 
attachments, and the inquiry which 
the acting magistrate has to make 
is judicial and cannot be dispensed 


with even though a penal sum is 
named which is in excess of the 
amount of each lien, and hence, 


where the magistrate approved the 
bond without causing any appraisal 
to be made and did not pass upon the 
question of value, there was no valid 
condition in the bonds because of his 
failure to comply with this require- 
ment, and consequently, the liens re- 
mained undischarged. Rockwell v. 
Kelly, 190 Mass. 439, 77 NE 490. 

61. Kille v. Bentley, 6 Kan. A. 804, 
51 P 232 (office of clerk of district 
court in county in which property is 
situated); Chertok vy. Morang, 228 
Mass. 598, 118 NE 285 (registry of 
deeds for county or district where 
land lies). 

Time for filing or recording see 
supra § 436. 

62. Hood v. 
Phila nCeas) 10D, 


Building Assoc, 9 


63. Hood v. Building Assoc., supra. 

64. U.S. Wind Engine, etc., Co. v. 
Drexel, 53 Nebr. 771, 74 NW 317. 

65. See supra § 437. 

66. Southern Surety Co. v. Hud- 


son, 98=Kan, '775, 1605P 209. 

67. U. S—Carnegie v. Hulbert, 70 
Fed. 209, 16 CCA 498. 
Ill.— Martin v. Swift, 120 Ill. 488, 


Iowa.—Mason City Brick, etc., Co. 
v. Lamson, 190 Iowa 365,180 NW 314. 

Kan.—Southern Surety Co. v. Hud- 
son, 98 Kan. 775, 160 P 209; Risse v. 
Hopkins Planing Mill Co., 55 Kan. 
518, 40 P 904; Kille v. Bentley, 6 
Kan. A. 804 54. P. 232. 

Minn.—Bohn v. McCarthy, 29 Minn. 
23, 11 NW. 127. 

N. Y.—In re Burstein, 68 NYS 742. 

[a] Claimant need not take statu- 
tory steps to fix lien before suing on 


bond.—Bohn v. McCarthy, 29 Minn. 
23, 11 NW-127. 
68. U. S.—Carnegie v. Hulbert, 70 


Fed. 209, 16 CCA 498. 
lll.—Martin v. Swift, 120 Ill. 488, 
12 NE 201 [rev 20 Ill. A. 515]. 
Kan.—Risse vy. Hopkins Planing 
Mill Co., 55 Kan. 518, 40 P 904; Kille 
Vv. Bentley,.6-Kan, A, 804,-51. RP 232. 
N. Y¥.—Sklar, ete., Woodworking Co. 
a Owen, 177 App. Diy. 796, 165 NYS 


opp eSulzer Vv. Ross, 12 Pas Super. 
[a] An order of court discharging 
the lien must be made under the stat- 


ute. Copley v. Hay, 16 Daly 446, 12 
NYS 277, 
69. Martin v. Swift; 120 Ill. 488, 12 


NE 201 [rev 20 Ill. A. 515]; Risse v. 
Hopkins Planing Mill Co.; 55 Kan. 
018, 40 P 904; Morton vy. Tucker, 145 
N. Y. 244, 40 NE 3 [rev 10 Misc. 538, 
31 NYS 446, 1 NYAnnCas 114]; Sklar, 
etc., Woodworking Co. v. Owen, 177 
App. Div. 796,,165 NYS 13; Kerrigan 
v. Fielding, 47 App. Div. 246, 62 NYS 
115; Smith v. New York, 32 Misc. 
380, 66 NYS 686; Reilly v. Poerschke, 
19 Misc. 612, 44 NYS 422 [aff 18 Misc. 
750, 42 NYS 1132], 14 Misc. 466, 36 
NYS 1111; Walsh v. Mason, 19 B. GC. 
48, 15 DomLR 895, 26 WestLR 942, 5 
WestWkly 1318. ; 

[a] Restriction to remedy on bond. 
—When a bond has been executed 
and filed pursuant to the require- 
ments of the statute, claimants who 
would otherwise be entitled to liens 
are restricted to their remedy against 
the principal and sureties in.the un- 
dertaking. Kraus v. Murphy, 38 
Minn. 422, 38 NW 112; Bohn v. Mc- 
Carthy, :29, Minn. 23, 11 NW 197; 
ioe Gators v. Plant, 210 N. Y. 405, 

mod 149 App. Div. 
134 NYS 122]. ee ie 

71. Martin v. Swift, 120 Ill, 488, 
12 NE 201 [rev 20 Ill. A, 515]. 

72. Hood v. Building Assoc., 9 
Phila,yGRa.)4.L05, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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§§ 438-440] 


authorities, to decree a lien’® or render a decree 
in personam;’* but according to other authorities 
it seems that, notwithstanding the giving of the 
bond, a personal judgment against the owner may 
be rendered,’® as may be also a decree in form 
against the property’® in order to bring the case 
within the condition of the bond.”” The giving of a 
bond to discharge property from a mechanic’s lien 
is not an acknowledgment of the validity of the 
lien,’® but where a grantee of land subject to a 
mechanic’s lien has given a bond to discharge the 
lien, he cannot show for the purpose of defeating 
a recovery on the bond that the lien could not have 
been satisfied out of the grantor’s interest because 
of prior encumbrances.”® 

[§ 439] f. Liability on Bond. The liability of a 
surety on a bond given to prevent the discharge of 
a mechanic’s lien depends upon whether the facts 
bring the case within the condition of the bond,*° 
when that condition is fairly and reasonably con- 
strued.*? If the principal in the bond is not lable 
to plaintiff, then of course the surety is not liable.*? 
There is no liability on the bond where the lienor 
fails to establish a valid lien,®? regardless of whether 
the condition of the bond is to pay any judgment 
which may be rendered against the property for the 
enforcement of the lien‘* or is to pay any judgment 
which may be recovered in an action to enforce or 
foreclose the lien.8® While the sureties are not 
released from liability because the judgment in the 
foreclosure action did not provide for the enforce- 
ment of the lien against the property,** nevertheless, 


73. Martin v. Swift, 120 Ill. 488, 
12 NE 201 [rev 20 Ill. A. 515]. 

74. Martin v. Swift, 120 Ill. 488, 
12 NE 201. [a] 

{a] Reasons for rule—(1) ‘The 
law does not contemplate that in such 


80. 


Personal 
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Div. 246, 62 NYS 115. 
McKeefrey v 
481, 145 NYS 102. 


. Cugley, 83 Misc. 


Where the condition of the bond is 
that the principal obligor will pay or 
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where a judgment against the principal for a lien 
against the property,’* or a judgment establishing 
that the lien, when discharged by the undertaking, 
was valid and enforceable in a fixed amount,*® has 
been rendered, it is conclusive on the sureties, even 
though they were not parties to the former action 
in which it was rendered,’® and they cannot object 
that the action should have been in equity®® and 
all persons in interest made parties.°! The fact that 
the principal procured the signature of a surety upon 
the promise that the principal would afterward ob- 
tain the signature of another surety, which was not 
done, will not relieve the surety from obligation 
on a bond delivered, approved, and filed as the 
law requires.®2 Also the allowance by the court of 
a purely formal amendment of the len elaim does 
not discharge the surety from liability.°* As -be- 
tween the sureties upon a bond to discharge a me- 
chanic’s lien, binding them to pay any judgment 
in an action to enforce the claim or foreclose the 
lien, and the sureties upon an undertaking given 
by the owner upon appeal from a judgment in an 
action against him to foreclose the lien, the former 
are in effect principals and the latter sureties ;°* and 
the former cannot therefore insist that the person 
for whose benefit the bond and undertaking were 
given shall, before proceeding against them, pursue 
his remedies against the latter.% 

[§ 440] g. Estoppel to Deny Validity. The sure- 
ties on a bond to prevent or discharge liens are 
estopped to deny its validity where persons entitled 
to lens have in reliance upon’the bond refrained 


43 LRA 622; North Side Hoisting Co., 
Inc. v. Wendover Bronx Co., 148 NYS 
260 (notice of lien not verified). And 
see cases infra notes 84, 85. 

84. Romanik v. Rapoport, 148 App. 
Div. 688, 132 NYS 892; Parsons v. 


judgment. — (1) 


a proceeding there shall be any de- 
cree in personam, except where there 
has been establishment of- the lien, 
and decree for the deficiency after 
sale made of the subject of the lien.” 
Martin v. Swift, 120 Ill. 488, 492, 12 
NE 20 [rev 20 Ill. A. 515]. (2) How- 
ever, it must be borne in mind that 
while this rule as to rendition of a 
personal judgment in a foreclosure 
suit obtains in some jurisdictions 
(see infra § 738), (3) in other juris- 
dictions a personal judgment may be 
rendered on failure to establish the 
lien (see infra § 738). 

75. North Bay Shore Land Co. v. 
Perry, 86 Fla. 322, 98 S 139; Sklar, 
etc., Woodworking Co. v. Owen, 177 
App. Div. 796, 165 NYS 138; Lawson 
v.) ‘Reilly, °13 -NY¥CivProc 290. See 
Phillips v. Gilbert, 101 U. S. 721, 25 
L. ed. 833 (the decree in personam 
for the amount due can be taken only 
against the owner). 

76. Lawson v. Reilly, 13 NYCiv 
Proc 290. 

Judgment in foreclosure action as 
condition precedent to action against 
sureties see infra § 442. 

77. Judgment: 

Necessity of, to impose liability on 

sureties see infra § 439. 

Payment of, as condition of bond see 

supra § 437. 

78. Parsons v. Moses, 40 App. Div. 
58, 57 NYS 727; Baxter v. Kennedy, 
35 N. B.. 179. 


{a] The sureties are not estopped 
by the giving of the bond or under- 
taking from denying the validity of 


the lien, the very object of the stat- 
ute being to enable the owner or con- 
tractor to free the property from the 
encumbrance without admitting the 
validity of the claim, and to permit 
him to contest in the subsequent pro- 
ceedings the existence and amount of 
the lien. Parsons v. Moses, 40 App. 
Div. 58, 57 NYS 727. 

79. Kerrigan y. Fielding, 47 App. 


cause to-be paid “any judgment ren- 
dered against it in said suit, and ad- 
judged and decreed to be a lien on 
the above-described premises,’ a 
valid personal judgment against the 
principal obligor is necessary in_or- 
der to hold the sureties liable. Bur- 
leigh Bldg. Co. v. Merchant Brick, 
ete, Go., 13 Colo. (Ay 4555559) P2833. 5 4(2) 
It has been held that a personal judg- 
ment rendered in an action to enforce 
the lien is sufficient to impose lia- 
bility under an undertaking condi- 
tioned to pay any judgment rendered 
in any action or proceeding to en- 
force the lien. Sklar, etc., Wood- 
working Co. v. Owen, 177 App. Div. 
796, 165 NYS 13. (3) But there are 
decisions to the contrary in the same 
jurisdiction. McKeefrey v. Cugley, 
83 Misc. 481, 145 NYS 102; Fitzpat- 
rick v. Devlin, 81 Misc. 556, 142 NYS 
689. (4) Also the holding is in- 
consistent with the rule obtaining in 
the same jurisdiction that establish- 
ment of a valid lien is essential to 
liability under the undertaking. See 
infra text and notes 83-85. 

{b] Judgment against interest of 
third person.—The obligation of a 
bond to discharge a mechanic’s lien, 
reciting that the lien was against the 
property of two persons named as 
owners, and engaging to pay any 
judgment rendered against the prop- 
erty for the enforcement of the lien, 
was only to pay a judgment against 
the owners in fee, and not a judg- 
ment against a third person’s lease- 
hold interest therein. Tarter, Vi 
Sanderson, 121 Misc. 629, 201 NYS 
495 [aff 208 App. Div. 842, 204 NYS 
952]. 

81. McKeefrey v. Cugley, 83 Misc. 
481, 145 NYS 102, 

82. Mason City Brick, ete., Co. v. 
Lamson, 190 Iowa 365, 180 NW 
314. 


83. Anglo-American Sav., ete. As- 
soc. v. Campbell, 13 App. (D. C.) 581, 


Moses, 40 App. Div: 58, 57 NYS 727. 

85. Sexauer v. Luke A. Burke, etc., 
Co., 228 N. Y. 341, 345, 127 NE 329; 
McKeefrey v. Cugley, 83 Misc. 481, 
145 NYS 102; Witzpatrick v. Devlin, 
81 Misc. 556, 142 NYS 689; Casey v. 
Connors Bros. Constr. Co., 53 Misc. 
101, 103 NYS 1103. Contra Sklar, etce., 
Woodworking Co. v. Owen, 177 App. 
Div. 796, 165 NYS 13. ‘ 

“The failure of the lien involves 
the failure of the security which was 
to be a substitute for the lien if 
valid.” Sexauer v. Luke A. Burke, 
etec.,) Co.,’-supra, > 

86. Ringle v. Matthiessen, 17 App. 
Div. 374, 45 NYS 226. 

Judgment against property as con- 
dition precedent to action on bond 
see infra § 442. 

87. Ringle v. O’Matthiessen, 39 
NYS 92 [aff 10 App. Div. 274, 41 NYS 
962 (aff 158 N. Y. 740 mem, 53 NE 
1131 mem) ]. 

88. Harley v. Plant, 210 N. Y. 405, 
104 NE 946 [mod 149 App. Div. 719, 
134 NYS 122]. 

89. Harley v. Plant, supra. 

Sureties as parties to foreclosure 
action generally see infra § 442. 

¢0. Ringle v. O’Matthiessen, 39 
NYS 92 [aff 10 App, Div. 274, 41 NYS 
962 (aff 158 N. Y. 740 mem, 53 NB 
1131 mem)]. 

, reer in equity generally see infra 

91. Ringle v. O’Matthiessen, 39 
NYS 92 [aff 10 App. Div. 274, 41 NYS 
962 (aff 158 N. Y. .740 mem, 53 NE 
1131 mem)]. 

92. Risse v. Hopkins Planing Miil 
Co., 55 Kan. 518, 40 P 904. 

98. Vansciver v. Churchill, 35 Pa. 
Super, 212. 

Amendment of lien claim generay 
see supra §§ 310-313. 

94. Sullivan v. Goodwin, 30 App. 
Div. 194, 51 NYS 1000 [aff 164 N. Y. 
5683 mem, 58 NE 1092 mem]. 

95. Sullivan v. Goodwin, supra. 
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from filing lien claims and in consequence lost their 
right to perfect liens,?® or where liens which have 
been filed have been discharged on the faith of the 
bond.®? Neither can the obligor, after the bond has 
been treated as valid by all the parties and the 
lien discharged, object in an action on the bond 
that the amount thereof exceeded the jurisdiction 
of the court which accepted it,?® or evade liability 
because of the omission of a seal from the bond.*® 
But the lienor is not estopped to assert any objec- 
tion to the bond which he can make good by reason 
of his taking part in the proceeding in which the 
bond was given.! 

[§ 441] h. Cancellation. Where the owner of 
property subject to a mechanic’s lien fraudulently 
conveyed it to an irresponsible person for the pur- 
pose of having him sign a bond to dissolve the lien, 
and the grantee as principal and two other irrespon- 
sible persons as sureties executed a bond, the ap- 
proval of which was procured by false testimony of 
the sureties as to their financial ability, equity had 
jurisdiction ‘to cancel the bond? and order a release 
of all rights acquired by its approval and record.* 
It has been both affirmed‘ and denied® in the same 
jurisdiction that an undertaking given to discharge 
a mechanic’s lien may be canceled on the ground 
that the lien has terminated by lapse of time. 

[§ 442] i. Actions—(1) In General. In some ju- 
risdictions, it is held that the remedy of the mechanic 
against the surety is by an action at law upon the 
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Frank A. Wahlig Co., 116 NYS 578; 
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undertaking,® at least where the. bond was given 
pending the suit to enforce the lien.’ In other 
jurisdictions, while the lienor may first bring an 
action against the debtor alone to foreclose the 
lien,’ and, on the recovery of a judgment establishing 
the validity and amount of the lien, may then main- 
tain an action at law against the sureties on the 
bond,® it is not a condition precedent to the bring- 
ing of an action against the sureties that the lenor 
shall exhaust his remedy against the owner by re- 
covering a judgment of foreclosure in form against 
the property,? but he may bring a single action 
in equity! in which all persons interested,’? in- 
cluding the sureties on the bond,!* are made parties, 
to obtain a determination of the rights, liabilities, 
and equities of all parties interested,* a judgment 
establishing the validity and amount of the lien,’® 
and a personal judgment against the principal and 
sureties on the bond;'® and the latter course is 
commended by the courts as the better practice.** 
The real party in interest may sue on the bond;"* 
and leave of court to sue the sureties is not neces- 
sary.19 Where the lien has been discharged by the 


bond of a surety company, the judgment should 


be against the company for the amount of the 
lien.2°. However, in an action on the bond there 
can be no recovery of an amount in excess of that 
secured by the discharged lien.24 A failure to 
introduce the lien in evidence does not entitle the 
sureties to a judgment on the merits,?? but only 


son, 118 App. Div. 662, 103 NYS 678; 


96. Carnegie v. Hulbert, 70 Fed. 
209, 16 CCA 498. 

97. Hawkins ve Mapes - Reeve 
Constr. Co,, 82 App. Div. 72, 81 NYS 
794 [aff 178 N. Y. 236, 70 NE 783]; 
Mathiasen v. Shannon, 25 Misc. 274, 
54 NYS 305; Miller v. Youmans, 13 
Mise. 59, 34 NYS 140 [aff 153 N. Y. 
653 mem, 47 NE 1109 mem]. 

98 Sheffield v. Murray, 80 Hun 
555, 30 NYS 799. 

99. Whitney v. Coleman, 9 Daly 
(N. Y.) 238 (so holding where the 
bond had been approved). 

1. Taunton Sav. Bank v. Burrell, 
179 Mass. 421, 423, 60 NE 930. 

2. Keyes v. Brackett, 187 Mass. 
306, 72 NE 986, 3 AnnCas 81, 

3. Keyes v. Brackett, supra. 

4 Matter of Thornton Apartment 
Co., 74 Misc. 210, 133 NYS 756. 

5. Matter of Greines, 60 Misc. 542, 
112 NYS 640. 

6. Phillips v. Gilbert, 101 U. S. 
R2dee25 i, ed, 833. 

7. La Centra v. Jackson, 245 Mass. 
14, 139 NE 429. 

@®. Harley v. Plant, 210 N. Y. 405, 
104 NE 946 [mod 149 App. Div. 719, 
134 NYS 122]; Pierce, etc., Mfg. Co. 
vy. Wilson, 118 App. Div. 662, 103 
WYS 678; Miller v. McKeon, 15 App. 
Div. 133, 44 NYS 3871; Heinlein v. 
Murphy, 3 Misc. 47, 22 NYS 713. 

[a] Sureties proper, but not neces- 
sary, parties to foreclosure action.— 
Harley v. Plant, 210 N. Y. 405, 104 
NE 946 [mod 149 App. Div. 719, 134 
NYS 122]; Heagney v. Hopkins, 23 
Misc. 608, 52 NYS 207 [rev 22 Misc. 
549, 49 NYS 1018]. 

9. Pierce, etc., Mfg. Co. v. Wilson, 
118 App; Div. 662, 103 NYS 678; Rin- 
gle v. Matthiessen, 10 App. Div. 274, 
41 NYS 962 [aff 39 NYS 93, and aff 
158 N. Y. 740 mem, 53 NE 1131 mem]; 
Heagney v. Hopkins, 23 Misc. 608, 52 
NYS 207 [rev 22 Misc. 549, 49 NYS 
1018]. 

Whether bond prevents judgment 
in foreclosure action see supra § 43». 

10. Morton v. Tucker, 145 N. Y. 
244, 40 NE 3 [rev 10 Misc. 538, 31 
NYS 446, 1 NYAnnCas i114]; Miller 
v. McKeon, 15 App. Div. 133, 44 NYS 
371; Copley v. Hay, 16 Daly 446, 12 
NYS 277; Mathiasen v. Shannon, 25 
Misc. 274, 54 NYS 305; Genninger v. 


Bulkley v. Moses, 23 NYS 125, 23 NY 
CiviProey 23. Compare Dearing v. 
Boss, 55 Misc. 58, 106 NYS 219 (an 
action on the bond is premature when 
commenced after the judgment in the 
foreclosure action was signed, but 
before it was filed and entered). 
Contra Sheffield v. Robinson, 73 Hun 
173, 25 NYS 1098; Brandt v. Radley, 
238 NYS 277. 

11. Morton v. Tucker, 145 N. Y. 
244, 40 NE 3 [rev 10 Misc. 538, 31 
NYS 446, 1 NYAnnCas 114]; Pierce, 
ete., Mfg. Co. v. Wilson, 118 App. Div. 
662, 1083 NYS 678; Mertz v. Press, 99 
App. Div. 448, 91 NYS 264; Miller v. 
McKeon, 15 App. Div. 133, 44 NYS 
371; Genninger v. Frank A, Wahlig 
Co., 116 NYS 578. 

12. Morton v. Tucker; 145 N. Y. 
244, 40 NE 3 [rev 10 Misc. 538, 31 
NYS 446, 1 NYAnnCas 114]; Vitelli 
v. May, 120 App. Div. 448, 104 NYS 
1082; Miller v. McKeon, 15 App. 
Div. 133, 44 NYS 3871; Genninger v. 
Frank A. Wahlig Co. 116 NYS 


578. 

[a] Other lienors are proper par- 
ties.—Scherrer v. Music Hall Co., 18 
NYS 459. 

[b] ‘The owner of the property (1) 
is a necessary party where the bond 
was given by him (Spitz v. Brooks, 
210 App, Div. 438, 206 NYS 313; Von 
den Driesch v. Rohrig, 45 App: Div. 
526, 61 NYS 341). (2) but not where 
given by the contractor before the 
commencement of the action (Reilly 
ay ee 19 Mise. 612, 44 NYS 

13. Harley v. Plant, 210 N. Y. 405, 
104 NE 946 [mod 149 App. Div. 719, 
134 NYS 122]; Morton v. Tucker, 145 
N. Y. 244, 40 NE 3 [rev 10 Misc. 538, 
381 NYS 446, 1 NYAnnCas 114]; Miller 
v. McKeon, 15 App. Div. 133, 44 NYS 
371; Reilly v. Poerschke, 19 Misc. 
612, 44 NYS 422; Genninger v. Frank 
A, Wahlig Co., 116 NYS 578. 

14. Harley v. Plant, 210 N. Y. 405, 
104 NE 946 [mod 149 App. Div. 719, 
134 NYS 122]. 

15. Pierce, ete, Mfe. Co. v.. ‘Wil- 
son, 118 App. Div. 662, 103 NYS 678; 
Mathiasen v. Shannon, 25 Misc. 274, 
54 NYS 305. 

16.. Pierce, ete., Mfg. Co. v. Wil- 


Mathiasen v. Shannon, 25 Misc. 274, 
54 NYS 305. 

17%. ‘Morton: v.. Tucker?” 145 —-N. Ye 
244, 247, 40 NE 3 [rev 10 Misc. 538, 
ole NYS 7446, 4% NY AnniCas -ott47 = 
Pierce, etc., Mfg. Co. v. Wilson, 118 
App. Div. 662, 103 NYS 678. 

“After a lien has been discharged 
it may be difficult to obtain a judg- 
ment against the premises, for the 
owner has but to interpose the order 
discharging and vacating the lien in 
order to defeat the recovery of such 
a judgment. An action at law could 
not well be maintained upon the bona, 
for the reason that the right of the 
plaintiffs to maintain the action 
might depend upon the priority of 
their lien and of there being a suf- 
ficient sum unpaid upon the contract 
with the owner with which to pay 
their claim, involving rights and 
equities of other persons who could 
not properly be made parties in an 
action at law upon the bond. It ap- 
pears to us that the proper remedy 
is clearly pointed out by the statute.” 
Morton v. Tucker, supra. 

18. Ringle v. Wallis Iron Works, 
16 Misc. 167, 38 NYS 875, 25 NYCiv 
Proc 261; In re John P. Kane Co., 66 
NYS 684 [aff 52 App. Div. 630, 65 


NYS 1136]. 
19. Matter of Candee, etc, Co, 
173s “App. Div. 962; L5OMNYV Se 230. 


Vitelli v. May, 120 App. Div. 448, 104 
NYS 1082; Pierce, ete., Mfg. Co. v. 
Wilson, 118 App. Div. 662, 103 NYS 
678; Schultz v. Teichman Engineer- 
ing, etc., Co., 79 Mise, 357, 140 INYS 
429; Reilly v. Poerschke, 19 Misc. 
612, 44 NYS 422, 14 Misc. 466, 36 NYS 
1111. Contra Goldstein v. Michael- 
son, 45 Misc. 601, 91 NYS 33. 


20. Holl v. Long, 34 Mise. 1, 68 
NYS 522. 

21. Brin v. Mesite, 89 Conn. 107, 
93 A 4 


covery for claimant’s loss of profit 
or damage suffered by his being pre- 
vented from completing the work 
(Brin v. Mesite, 89 Conn. 107, 98 A 
4), (2) such matters not being se- 
cured by the lien (see supra § 75). 

22. Howeg v. Corti Bldg. Co., 76 
Mise. 507, 138 NYS 562. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§§ 442-445] 


to a dismissai.?% 

[§ 443] (2) Defenses. The sureties may set up 
any legal or equitable defense which would have 
availed the principal,?* and are not precluded from 
doing so by the failure of the principal to defend.?* 


Where an owner for a considerable period of time’ 


after a contract for improvements had been exe- 
cuted took no steps to repudiate it because of alleged 
duress, neither he?® nor his surety on the release 
bond?* can defend an action on the bond on the 
ground of duress. Where building contractors, after 
giving an undertaking to discharge the mechanic’s 
hen of a subcontractor by securing the payment of 
any judgment against such property in his favor, 
brought an action against the owner to foreclose 
a lien filed by themselves and made the subcon- 
tractor a party defendant, and the owner appealed 
from a judgment establishing both liens, and direct- 
ing sale of the property and payment, and gave an 
undertaking to stay execution, this appeal and stay 
constituted no defense to an action by the sub- 
contractor upon the undertaking to discharge his 
lien.?8 
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plaint should contain proper and sufficient allega- 
tions of the essential facts,?® and be so framed as 
to contain the allegations and prayers for relief 
appropriate to the form of the action.*® Some stat- 
utes provide that, when the lien has been discharged 
by giving a bond, the material facts, if. any, in 
dispute between claimant and the parties signing 
the bond shall be tried by a jury without further 
pleadings*! with the same effect as if pleadings had 
been filed and an action commenced at law;?? but 
a failure strictly to follow the statute in this re- 
spect may be waived by defendant.** The rules 
of evidence obtaining in civil actions generally** 
are applicable in actions of this nature.*° 

[§ 445] 2. Deposit in Court. Under some stat- 
utes a mechanic’s lien may be discharged by the 
owner depositing in court an amount sufficient to 
satisfy the claim*® or the balance due from him to 
the contractor.*7 An offer to pay such an amount 
into court must follow the language of the statute 
or it will be ineffectual.*8 It has been held that 
the deposit should cover the costs to which claimant 
is entitled at the time it is made,°° but it is also 


‘held that, where the owner has deposited in court 


Reilly v.| Mass. 598, 118 NE 285. (8) Go to the 


[§ 444] (3) Pleadings and Evidence. The com- 

23. Howes v. Corti Bldg. Co.,| 446, 1 NYAnnCas 114]; 
supra. 

24 Aeschlimann v. Presbyterian 


Hospital, 165 N. Y. 296, 59 NE 148, 
80 AmSR 723 [aff 29 App. Div. 630, 
5oeNY Sa99S8 It. 

25. Aeschlimann ~v. 
Hospital, supra. 

26. Colon v. East..One Hundred & 
Highty-Ninth St. Bldg, ete, Co., 141 
App. Div. 441, 126 NYS 226. 

27. Colon v, East One Hundred & 
Highty-Ninth St. Bldg., ‘ete., Co., 


Heagney v. Hopkins, 23 Misc. 
608, 52 NYS 207. 

29. Goldstein v. Michelson, 45 
Misc. 601, 91 NYS 33; Pierson v. Jack- 
man, 27 Misc. 425, 58 NYS 344 [aff 
62. NYS 1145]. . 

{a] Allegations held sufficient.— 
(1) A complaint in an action to en- 
force a bond given to discharge a 
lien alleges the name of the obligee 
sufficiently to withstand a demurrer 
where it states that the contractor 
obtained an order of the court of 
common pleas fixing the amount of 
the bond, and that he thereafter gave 
bond with sureties in the amount 
fixed, and that .an order was entered 
approving the bond and discharging 
the lien, since such allegations neces- 
sarily refer to the bond authorized by 
the Mechanics’ Lien Law which re- 
quired it to be executed to the clerk 
of the county. Reilly v. Poerschke, 
19 Misc. 612, 44 NYS 422. (2) A 
complaint in an action on a bond to 
discharge a mechanic’s lien, which 
alleges that the contractor instituted 
proceedings for the purpose of se- 
curing the discharge of the property 
from the mechanic’s lien, and that 
thereafter the amount of the bonds 
to be given for the purpose of dis- 
charging such. lien was duly fixed at 
the sum of thirteen thousand dollars, 
sufficiently alleges that the court 
fixed the amount of the bond given in 
discharge of the lien. Ringle v. 
Wallis Iron Works, 16 Misc. 167, 38 
‘NYS 875, 25 NYCivProc 261. 

30. See cases infra this note. 

{a] Action in equity.—(1) Where 
a single action in equity is brought 
(see supra § 442), (2) the complaint 
should be in the usual form of a com- 
plaint in an action to foreclose the 


Presbyterian 


lien with the exception that it should, 
allege the giving of the bond and the. 


consequent discharge of the lien, and 
instead of asking judgment. for a sale 
of the premises it should demand re- 
lief against the persons executing the 
bond for the amount that shall be 
determined to be payable upon the 
Jien (Morton v. Tucker, 145 N. Y. 244, 
40 NE 3 [rev 10 Misc. 538, 31 NYS 


Poerschke, 19 Misc. 612, 44 NYS 422; 
Genninger v. Frank A. Wahlig Co., 
116 NYS 578). (3) Where a com- 
plaint to foreclose a mechanic’s lien 
contains all the allegations necessary 
to authorize a personal judgment 
against defendant sureties on a bond 
given to discharge the lien, and asks 
for judgment according to the law 
of the case and for further relief, 
defendants are sufficiently apprised 
that a personal judgment is to be de- 
manded. Mathiasen vy. Shannon, 25 
Misc. 274, 54 NYS 305. 

31. Vansciver v. Churchill, 35 Pa. 
Super. 212. 

32.. Vansciver v. Churchill, supra. 

33. Schellentrager v. O’Donnell, 44 
Pa. Super. 43. 


34. See Evidence 22 C. J. pl. 
35. See cases infra this note. 
{a] Admissibility—(1) A_ judg- 


ment in an ordinary action at law for 
a debt secured by a mechanic’s lien 
is. not-admissible evidence against a 
surety on an undertaking given to 
discharge the lien. Phillips v. Co- 
burn, 9 D..C. 409. (2) In an action 
by a contractor on a bond given to 
release his lien, an assignment made 
by the contractor of all moneys to 
become due under the contract for 
advances made‘by another was ad- 
missible, although not pleaded, where 
plaintiff testified on direct examina- 


tion that the assignment had been, 


made, and that defendant owner had 
been notified; after plaintiff’s volun- 
tary admission, defendants were en- 
titled to the best evidence of the fact. 
Valente v. Chieppo, 97 Conn. 719, 117 
A.801. (3) However, in an action by 
a materialman on a contractor’s bond, 
given under Gen. St. c 90 § 3, a writ- 
ing signed by the contractor request- 
ing the persons for whom he was 
erecting the building to pay all 
money due him to G is not admissible 
as tending to show that plaintiff sold 
the material. to G, where it is not 
shown that plaintiff knew of the 
existence of such writing. Burns v. 
Maltby, 48 Minn. 161, 45 NW 3. (4) 
Neither is evidence that plaintiff at 
first refused to furnish material to 


the contractor, but did so after one G: 


went to see him in regard to the 
matter, admissible to show that the 
materials were sold to G, and not to 


the contractor. Burns vy. Maltby, 
supra. 
{b] Evidence held sufficient to: 


(1) Show that plaintiff was the real 
party in interest. Shores v. United 
Surety Co., 84 Kan. 592, 114 P 1062. 
(2) Justify a finding that the bond 
was delivered for the petitioning 
lienor’s use. Chertok v. Morang, 228 


confers a privilege which 


jury on the question of the bond hav- 
ing been executed by defendant, who 
had an interest in the premises, and 
who, so far as appeared, was the only 
one, except her grantee, who had an 
interest to give the bond and. dis- 
solve the lien. Rochford v. Atkins, 
213. Mass. 463, 100 NE 640. 

36. Woodward y. Union Trust Co., 
262 Fed. 627 (under District of Co- 
lumbia statute); Burton v. Rockwell, 
63 Hun 163, 17, NYS 665; Matter of 
478 Cherry St., 27 Misc. 682, 58 NYS 
665; Hall v. Dennerlein, 14 NYS 796; 
Whittier v. Blakeley, 13 Or. 546, 11 
P 305; Bennett vy. Pinkerton, 19 Pa. 
Dist. 235; Maulsbury v. Simpson, 11 
Phila. (Pa.) 196; Seipel v. Wierman, 8 
Phila. (Pa.) 26; Hoffmann y. Haines, 
8 Phila. (Pa.) 248. : 

[a] Amount.—(1) Where claimant 
appeals from a, judgment allowing 
him less than he claims, the owner, 
in order to discharge the lien by pay- 
ment into court, must pay .the 
amount claimed, and not merely: the 
amount of the judgment. Dowdney 
v. McCollom, 5 Daly (N. Y.) 240. (2) 
The owner is not discharged in case 
of a disputed claim by paying into 
court the amount which he admits to 
be. due. Chamberlain vy. O’Connor, 1 
EK. D. Smith (N. Y.) 665, 8 HowPr 45. 
(3) The deposit must .cover all liens, 
the court being without right, on an 
application to cancel liens by making 
a deposit, to pass on the validity of 
a particular lien and cancel it with- 
out requiring a deposit sufficiently 
large to cover it. Fischer y. Hussey, 
11 Misc. 529, 32 NYS 762. 

[b] Making of deposit optional.— 
The provision of the Mechanics’ Lien 
Act, relating to the deposit in. the 
office of the county clerk of the 
amounts required to pay claims, only 
the em- 
ployer has to discharge the liens pro 


-tanto, and it is optional on his part 


to make the deposit or not. Whittier 
v. Blakely, 13. Or. 546, 11 P 305. 

37. Wylly Academy v. Sanford, 17 
Fla. 162; Francis v. Hotel Rueger, 
Inc., 125 Va. 106, 99 SE 690; Wagner 
yep eee 72 Wis. 327, 39 NW 

38. Hall v. Dennerlein, 14 NYS 796 
{foll but crit Burton v. Rockwell, 63 
Hun 163, 17 NYS 665]. 

[a] Tender held broad enough to 
justify the application of the deposit 
to the payment of a personal judg=> 
ment in favor of the contractors on 
failure of their lien. Los Angeles 
Pressed Brick Co. v. Higgins, 8 Cal. 
A. 514, 97 P 414, 420. 

39. Gold Medal Furniture Co. v. 
Craig, 6 OntWR 954, 


334 [40 C.J.] 


the amount due from him to the contractor, the 
costs arising from subsequent litigation with respect 
to the allowed claim should be deducted from the 
amount deposited before: distribution to the per- 
sons entitled to liens.*° The money deposited stands 
in place of the lien,*t but the payment into court 
is not an acknowledgment of claimant’s right*? 
or a waiver of defenses,*? and a claimant is not 
entitled to receive, or share in, the amount de- 
posited until he has established his claim and lien.** 
In some jurisdictions the proper method of deter- 
mining the right of claimant to share in the money 
deposited is to commence and maintain an action in 
form the same as one to foreclose the lien,*® al- 
though no sale of the premises can be ordered 
therein;*® but in other jurisdictions a different pro- 
cedure is adopted.*? 

Withdrawal or repayment of deposit. A deposit 
in court, followed by a withdrawal thereof, does not 
discharge the lien;‘8 and when a judgment on plain- 
tiff’s default is vacated and the action is reinstated, 
the moneys which were on deposit to discharge the 
lien, and which were withdrawn by defendant after 
judgment, should be redeposited.*® The money de- 
posited is to be repaid the depositor when the lien 
is discharged under other provisions of the statute,°° 
as where it terminates by lapse of time.®t 

[§ 446] E. Extinguishment or Loss®**—1. In Gen- 
eral. Like other lien rights,°? the statutory right to 


40. Francis v. Hotel Rueger, Inc.,| v. Wierman, 8 Phila. 26. 
' 48. Wichita Sash, etc., Co. v. Weil, |} 40 
80 Kan. 606, 103 P 1008. 
49. ‘Cunningham v. Hatch, 18 NYS 
directing 
linger Fire Proof Cement, etc., Co. v.| deposit is not unauthorized as being 


125 Va. 106, 99 SE 690. 

41. Stockton Lumber Co, v. 
‘Sehulere_ 155!) Cale 414 7700) <P 307 
{transf 7 Cal. A. 257, 94 P 399]; Schil-|] 458 (an order 
Arnott, 152 N. Y. 584, 46 NE 956 
[aff 86 Hun 182, 33 NYS 343]; Ward] ership). 
v. Kilpatrick, 85 N. Y. 413, 39 AmR 
674 [aff 9 NYWklyDig 342]; Hafker| etc., Realty Co., 
v. Henry, 5 App. Div. 258, 39 NYS|106 NYS 390. 
134; Matter of Dean, 83 Hun 4138, 31 51. Matter 
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without a trial and judgment of own- [a] 


50. Matter of Thirty-Fifth St., 
121 App. Div. 625, 


of Thirty-Fifth St., 


[§§ 445-446 


a mechanic’s lien may be lost,>4 abandoned,”® or 
discharged.5° However, the courts will not readily 
hold that a mechanie’s lien, once duly acquired, has 
been lost or extinguished in the absence of cireum- 
stances tending to show a waiver or making it in- 


equitable that the lien should remain in force.®* In 


jurisdictions where a mechanic’s lien is secured by 
constitutional provision,®® grave reasons must be 
shown in every case to justify a holding that such 
a lien is lost or destroyed.°* Particular matters 
held not to result in a loss, destruction, or extin- 
guishment of the lien include an unaccepted offer, 
made in an attempted compromise or settlement, of 
an amount different from that recoverable;°° the 
conversion of an’ open account, constituting the 
claim on which the lien is founded, into an account 
stated;*! the mere restatement of the account by 
deducting certain items;°? the fact that a suit to 
enforce the lien is prematurely brought;** a non- 
suit in a scire facias upon the lien;** delay in en- 
forcing a judgment of foreclosure ;°° and proceedings 
to foreclose a mortgage without notice to the henor.®® 
Under some circumstances the release of a surety 
on a bond conditioned to deliver construction notes 
does not destroy the lien®’ nor lessen the amount 
thereof.6* A mechanic’s lien sold and assigned to 
the owner of the legal title of the property does not 
merge in the legal title where there was an evident 
intention to keep the lien alive and a merger would 


63. Lorenz v. Bloom, 195 Ill. A. 


Time to sue see infra §§ 523-538. 
64. Berger v. Long, 1 Walk. (Pa.) 
such re-| 148. ‘ 

65. See cases infra this note. 
For example (1) the lien is 
not destroyed or affected by the fact 
that in a suit for the enforcement 
thereof, in which a personal judg- 
ment against the owner and an order 
of condemnation of the property has 


NYS 959; Dunning v. Clark, 2 E. D. 
Smith (N. Y.) 535; Peo. v. Butler, 61 
HowPr (N. Y.) 274. 

{a] A judgment declaring a lien 
on the property is improper after the 
lien has been vacated by payment 
into court of the amount claimed. 
Thomas v. Roelofson, 13 OntWN 201. 

{b] Substitution of bond for de- 
posit.— After such deposit has been 
made a bond cannot be substituted 
in place of the money. Matter of 
478 Cherry St., 27 Misc. 682, 58 NYS 


BS 
42. Hall v. Blackburn, 173 Pa. 
310, 34 A 18. 

43. Hall v. Blackburn, supra. 

44. Stockton Lumber Co. v. Schu- 
ler, 155 Cal. 411, 101 P 307; Schillin- 
‘ger Fire Proof Cement, etc., Co. v. 


Arnott, 86 Hun 182, 33 NYS 343 [aff 


152 N. Y. 584, 46 NE 956]; Matter 
of Dean, 83 Hun 413, 31 NYS 959; 
Raven v. Smith, 76 Hun 60, 27 NYS 
611; Dunning v. Clark, 2 BH. D. Smith 
(N. Y.) 535; Cunningham y. Hatch, 
18 NYS 458; Peo. v. Butler, 61 How 
Pr (N. Y.) 274; Yolles v. H. H. Rob- 
ertson Co., 18 OntWN 126. 

45. Schillinger Fire-Proof Cement, 
ete., Co. v. Arnott, 152 N. Y. 584, 46 
NE 956 [aff 86 Hun 182, 38 NYS 343]; 
Kruger v. Braender, 3 Misc. 275, 23 
NYS 324 [aff 1 Misc. 509, 20 NYS 
991, and foll Cunningham y. Doyle, 
5 (Mise. 219, 25 NYS 476]. 

46. See cases supra note 45. 

47. See cases infra this note. 

{a]. In Pennsylvania under the act 
of Aug. 1, 1868, a scire facias will 
not lie on the claim where the money 
has been paid into court, but the 


«court will grant a rule to show cause 


why claimant should not take out of 
court the amount of his claim, and, 
if disputed, award an issue. Hoff- 
man v.’ Haines, 8 Phila. 248; Seipel 


etc.,. Reality. Co., 121 App... Div.. 625, 
106 NYS 390 [dist Hafker v. Henry, 
5 App. Div. 258, 39 NYS 134, on the 
ground that, since that decision was 
rendered, there has been a material 
change in the statute which renders 
it no longer arplicable]. 
52. Cross references: 
Appeal with supersedeas bond see in- 
fra § 767. 
Change in personnel of contracting 
firm see supra § 408. 

Death of owner see supra § 76. 
Failure of owner to complete building 
or improvement see supra § 41. 
Temporary withdrawal of lien claim 

after filing see supra § 217. 

53. See Liens §§ 51-62. 

54. Burns v. Carlson, 53 Minn. 70, 
54 NW_ 1055. 

55. Burns v. Carlson, supra. 

56. See supra §§ 433-445. 

57. See cases infra notes 59-75. 

58. See supra § 3. 

59. Martin v. Becker, 169 Cal. 301, 
146 P 665, AnnCas1916D 171. 

60. See cases infra this note, 

[a] Thus (1) the right to a lien 
is not lost because in an attempted 
settlement the lienor refused an offer 


of more than he subsequently recov-. 


ered, no tender having been made. 
Palmer v. MecGinness, 127 Iowa 118, 
102 NW 802. (2) An architect who 
agrees to draw plans and specifica- 
tions for a building for a certain 
price may not be denied a lien for the 
contract price, upon performance of 
the contract, because he presented a 
bili for a lesser amount, where such 
bill was intended as a compromise 
and was not accepted. Nimmons vy, 
Lyon, 197 Ill. A, 376. 

61. . Dennis v. Smith, 38 Minn, 494, 
38 NW 695. 

62. Comstock vy. McCracken, 538 
Mich. 123, 18 NW 583. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, | 


been obtained, there is embodied in 
the judgment an agreement to sus- 
pend the issue of execution for a 
certain time. Leftwich Lumber Co. 
v. Florence Mut. Bldg., etc., Assoc., 
104 Ala. 584,18 S 48. (2) A material- 
man who has obtained a judgment for 
the sale of land to satisfy his lien 
does not waive or abandon the lien 
by delay in enforcing the judgment, 
although he does not have the land 
sold until after the lapse of eight 
years from the date of the judgment, 
it being provided in the judgment 
that the land was not to be sola 
until ordered by the lienor, and that 
the case was to remain on the docket 
Subject to all future orders. Pittman 
v. Wakefield, 90 Ky. 171, 13 SW 525, 
11 KyL 972. 

66. Hallahan v. Herbert, 4 Daly 
rie 11 AbbPrNS 326 [aff 57 N. Y. 
4 C 


67. Allen Est. Assoc. v. Boeke, 300 
Mo. 575, 254 SW 858. 

{a] Thus, where a lessee gave a 
building contractor a pond with 
surety conditioned to deliver con- 
struction notes from time to time as 
the work progressed, lessor’s conten- 
tion that, under the doctrine of 
Subrogation, the contractor’s release 
of the surety, if it did not destroy 
the lien against the lessor, at least 
warranted a credit to the extent of 
the security surrendered, was without 
merit, in view of the fact that the 
contractor had credited all the notes 
on the lien claim and that the lessor 
had lost nothing by the release. 
Allen Est. Assoc. v. Boeke, 300 Mo. 
575, 254 SW 858. 

Aeron of lien see infra §§ 457, 

68. Ailen Hst. Assoc. v. Boeke, 300 
Mo. 575, 254 SW 858 (set out supra 
note 67). 


§§ 446-447] 
be inequitable and unjust.°® The lien or right 
thereto of a subcontractor, laborer, or materialman 
is not defeated or affected by the death of the con- 
tractor after the completion of the work,’° nor by 
the insolvency,’? bankruptcy,’? assignment for bene- 
fit of creditors,’* or appointment of a receiver for’ 
the principal contractor. Also, the lien of a sub- 
contractor is not lost by his failure to consolidate 
his claim for labor with others in an action before 
a justice of the peace against the original contrac- 
tor, where such other claims are wholly disconnected 
with his lien and have no relation to the transaction 
out of which it arose.*® The lien may be lost by in- 
cluding nonlienable claims in the judgment.*® 

Failure to furnish statement on demand. Under 
the express provisions of a few statutes a claimant 
may forfeit his len by failing to comply with the 
demand of the owner for a written statement of the 
amount of work and materials furnished.7 Such 
a statute is enforceable, even though the owner pos- 
sesses knowledge of the facts to be included in the 
statement”® and is not prejudiced by failure of 
claimant to comply with the demand; but it does 
not apply where the demand is not made until after 
suit is brought to enforce the lien.®° 

[§ 447] 2. Destruction or Removal of Building or 
Improvement. There is a conflict of authority on 


Cas1914D 678. 
and notes 82-94. 


69. Title Guarantee, etc, Co. v. 
Wrenn, 35 Or. 62, 56 P 271, 76 AmSR 
454, 

Conveyance of property to lienor 
see infra § 452. 


Cal. A, 


70. See supra § 153. Cas1914D 678. 

71. Matter of Christie Mfg. Co., 15 83. Pilstrand v._ 
Mise. 588, 36 NYS 923; Eberle v.| Cal. A. 799, 168 P 1161. 
Drennan, 40 Okl. 59, 1386 P 162, 51 84, 

LRANS 68. 
72. See Bankruptcy § 288. 
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_lien notice, claim, or statement is filed.®? 


And see 


82. Pilstrand v. 
TSOP L68t, PLE } 
v. Spencer, 64 Or. 540, 131 P 302, Ann 


Humboldt Lumber Mill Co. v. 
Crisp, 146 Cal. 686, 81 P 30, 106 AmSR 
75; Pilstrand v. Greenamyre, 34 Cal. 


[40 C.J.] 335 
the question whether a mechanic’s lien on land is 
defeated by the destruction of the building or im- 
provement for which the lien is claimed.*t This 
conflict is said to arise from a difference in the 
text of the mechanics’ lien laws,*? rather than from 
any real difference in principle.8* In some juris- 
dictions the destruction of the building or improve- 
ment out of which the lien is claimed to arise de- 
feats the lien upon the land,** regardless of whether 
the claim of lien is filed before®® or after®® the build- 
ing is destroyed, and regardless of whether the 
building is completed** or uncompleted** at the time 
of its destruction. In a majority of jurisdictions, 
however, it is a rule that a mechanic’s lien which 
has attached to a building or improvement and the 
land on which it is situated is not defeated or ex- 
tinguished as to the land by the destruction of. the 
building or improvement by fire or other casualty,®? 
even though the destruction takes place before the 
The latter 
rule is applicable, even though the building or im- 
provement is destroyed before the work thereon is 
completed,®* at least where by the terms of the con- 
tract the risk of destruction by fire was to be upon 
the owner,®? but not, it is held, where under the 
terms of the contract nothing is due from the owner 
to the contractor until completion of the building®* 


95, 42 NE 40, 1094, 33 LRA _ 685; 
Bratton v. Ralph, 14 Ind. A. 153, 42 
NE 644. 

Iowa.—Clark v. Parker, 58 Iowa 
509, 12 NW 553. See Carter v. Hum- 
boldt F. Ins. Co., 12 Iowa 287 (dis- 
cussing the point). 

La.—Sargeant v. Daunoy, 14 La. 
43, 38 AmD 573, 

Minn.—Freeman  v. 


infra text 
Greenamyre, 34 
Chenoweth 


Greenamyre, 34 


Carson, 27 


Waiver by presenting claim in 
bankruptcy proceedings see Bank- 
ruptcy § 574. 

73. McMurray v. Hutcheson, 10 
Daly (N. Y.) 64, 59 HowPr 210 (al- 
though the assignment is made be- 
fore the lien is filed); Henderson v. 
Sturgis, 1 Daly (N. Y.) 336; Mande- 
ville v. Reed, 13 AbbPr (N. Y.) 173. 

Assignment for benefit of creditors 
of owner see Assignments for Bene- 
fit of Creditors § 485. 

Friority between lienors and as- 
signee for benefit of creditors see 
supra § 401. 

74. Matter of Christie Mfg. Co., 
15 Misc. 588, 86 NYS 923. 

Roceiver for owner see Receivers 
(34 Cye 225]. 

75.. Meeks v. Sims, 84 Ill. 422. 

76. Laughlin v. Reed, 89 Me. 226, 
36 A 181; Salem First Nat. Bank v. 
Redman, 57 Me. 405; Johnson v. Pike, 
35 Me. 291; Lambard v. Pike, 33 Me. 
141. 


77. See statutory provisions. 
: [a] Sufficiency of statement.—‘‘A 
statement of the amount of materials 
furnished means something more 
than a statement of the charge for 
materials furnished; it means char- 
acter of material and quantity fur- 
nished. It is not in compliance with 
the statute and of no benefit to the 
owner for the lienor to serve a mere 
reiteration of the sum claimed to be 
due in the statement of lien on file.” 


William Munroe Co. v. Scherer, 215 
Mich. 26, 29, 183 NW 734. 
Perfecting lien by furnishing 


owner with statement or account see 
supra § 199. 

78. William Munroe Co. v. Scherer, 
215 Mich. 26, 183 NW 734. 

79. Frohlich v. Beecher, 139 Mich. 
278, 102 NW 736. 

80. William Munroe Co. v. Scherer, 
215 Mich. 26, 183 NW 734; Rohde v. 
Weinberg, 156 Mich. 318, 120 NW 
789. 

81. Pilstrand v. Greenamyre, 34 
Cal. A. 799, 168 P 1161; Chenoweth v. 
Spencer, 64 Or. 540, 131 P 302, Ann 


A. 799, 168 P 1161; Kern v. San Fran- 
cisco Co., 19 Cal. A. 157, 124 P 862; 
Watson v. Alta Inv. Co., 12 Cal. A. 
560, 108 P 48; Wood v. Wilmington 
Conference Academy, 15 Del. 416, 41 
A 89; Chenoweth vy. Spencer, 64 Or. 
540, 1381 P 302, AnnCasl1914D 678; 
Wigton’s App., 28 Pa. 161; Third As- 
sociate Reformed Presb. Church v. 
Stettler, 26 Pa. 246; Wrigley v. Ma- 
haffey, 5 Pa. Dist. 389; Baird v. Otto, 
2 Pa. Dist. 484, 12 Pa. Co. 510; Gross 
Vive Camp, uA» Pai iCoe1461—ehrn 7, 


‘Schroth, 1 LehighCoLJ (Pa.) 4. 


[a] Pennsylvania rule.— ‘It is 
held by those jurisdictions adopting 
the. so-called Pennsylvania rule that 
the lien includes the land only as an 
incident to the lien on the building, 
and when the building is destroyed, 
the lien ceases..... In California the 
so-called Pennsylvania rule is fol- 
lowed.” Pilstrand v. Greenamyre, 
34 Cal. A. 799, 800, 168 P 1161. 

85. Pilstrand v. Greenamyre, su- 
pra; Wood v. Wilmington Conference 
Academy, 15 Del. 416, 41 A 89; 
Third Associate Reformed Presb. 
Church y. Stettler, 26 Pa. 246; Wig- 
ton’s Apvp., 28 Pa. 161. 

86. Kern v. San Francisco Co., 19 
Cal, A. 157, 159, 124 P. 862; Schu- 
kraft) v..jRuck: 6 “Daly CNe sy) ad's 
Baird v. Otto, 2 Pa. Dist. 484, 12 Pa. 
Co. 510. 

“The lien is lost, or rather is never 
acquired, if the building be destroyed 
before the filing of the claim of lien.” 
Kern v. San Francisco Co., supra. 

87. Kern v. San Francisco Co., su- 

ra. 
. 88. Watson v. Alta Inv. Co., 12 
Cal. A. 560, 108 P 48. 

89. U. S.—Hooven, 
Featherstone, 111 Fed. 8, 
229 [rev 99 Fed. 180]. 

Ida.—Chamberlain v. Lewiston, 23 
Ida. 154, 129 P 1069. 

Ill.— Paddock v. Stout, 121 Ill. 571, 
13 NE 182; Sontag v. Brennan, 75 
Ill. 279; Steigleman v. McBride, 17 


Ill. 300. 
Ind.—Smith v. Newbaur, 144 Ind. 


LCi Cou avi 
49). CCA 


Minn. 516, 8 NW 764. 
N. M.—Armijo v. Mountain Elec- 
tric Co., 11 N..M, 235, 67, B 726; 


Tex.—Stuart v. Broome, 59 Tex. 
466; Cain v. Texas Bldg., ete. As- 
Bone 21) Tex. Civi’ Ai *61,"%51 -SiW. 
7 


Wis.—Halsey v. Waukesha Springs 
Sanitarium, 125 Wis. 311, 104 NW 94, 
110 AmSR 838 [appr Fitzgerald v. 
Walsh, 107 Wis. 92, 82 NW 717, 81 
AmSR 824; Viles v. Green, 91 Wis. 
217, 64 NW 856, and crit Goodman 
v. Baerlocher, 88 Wis. 287, 60 NW 
415, 48 AmSR 893]. . 

And see* Shine v. Heimburger, 60 


Mo. A. 174 (recognizing the rule as 


applicable where the building was 
completed and accepted prior to its 
destruction); State v. Drew, 43 Mo. 
A. 362 (where the rule was conceded 
by both parties). 

9Q Paddock v. Stout, 121 Ill. 571, 
138 NE 182; Smith v. Newbaur, 144 
Ind. 95, 42 NE 40, 1094, 33 LRA 685; 
Freeman v. Carson, 27 Minn. 516, 8 
NW 764. 

Dae Ill.—Sontag v. Brennan, 75 Ill. 

Ind.—Bratton yv. Ralph, 14 Ind. A: 
153, 42: NE 644. 

La.—Sargeant v. Daunoy, 14 La. 
43, 38 AmD 573. 

Minn.—Freeman vv. Carson, © 27 
Minn.,516, 8 NW 764. 

Wis.—Halsey v. Waukesha Springs 
Sanitarium, 125 Wis. 311, 104 NW 
94, 110 AmSR 838 [appr Fitzgerald v. 
Walsh, 107 Wis. 92, 82 NW 717; 81 
AmSR 824; Viles v. Green, 91 Wis. 
217, 64 NW 856, and crit Goodman v. 
Baerlocher, 88 Wis. 287, 60 NW 415, 
43 AmSR 893]. 

92. Sontag v. Brennan, 75 Ill. 279; 
Taylor Hardware Co. v. Hunt, 39 
Ont. L. 85, 12 OntWN 6, 35 DomLR 
504. 

Destruction of uncompleted struc- 
ture as affecting recovery on building 
contract generally see Building and 


Construction Contracts §§ 144- 
146. 
93. Kawneer Mfg. Co. v. Renfro, 


186 Iowa 1344, 173 NW 899. 
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or where the contract does not provide that loss 
from accidental causes is to be borne by the owner.*4 
So also, it is usually,®® although not always,°* held 


that the removal of the building 


after the lien has attached does not defeat the lien 


on the land. 


A partial destruction of a structure or improve- 
ment does not defeat the lien entirely;®’ it may 
attach to the remains of the building or the materials 
or machinery saved®® or the proceeds of a sale 


60 Mo. 


A. 6 

95. Steigleman v. McBride, 17 Ill. 
300; Chicago Smokeless Fuel Gas Co. 
Wa ayman woes A. 5383: Clark?’ v. 
Parker,..58 Iowa. 509; 12 NW 553; 
Bishop v. Honey, 34 Tex. 245. 

{a] Severance of the materials 
from the freehold does not remove or 
discharge the lien. Gaty v. Casey, 15 
Ill, 189 [appr Ellett v. Tyler, 41 I11. 
449]. 

[b] Bemoval of portion of build- 
ing comprising alterations. — ‘We 
know’ of no statute or decision de- 
claring that the removal of an altera- 
tion to a building after it is com- 
pleted and used, destroys the lien 
which the statute gives to persons 
furnishing materials or labor for 
such Alteration, even if such removal 
is made before.the filing of the lien. 
If the materials are actually used in 
and the work.is actually done upon 
the alteration, and the change made 
is of such a character that it comes 
within the terms of the statute giv- 
ing a lien for alterations upon a 
building, and it is completed and put 
to use as altered, we are of the opin- 
ion that the lien cannot be defeated 
by a subsequent removal of that por- 
tion of. the building comprising the 
alterations and the restoration of the 
building to its original state.” Pa- 
cific Sash, etc., Co.'v. Bumiller, 162 
Cal. 664, 666, 124 P 230, 41 LRANS 


96. { 

96. Willauer’s Est., 1 Chest. Co. 
(Pa,.) 533. 

97. Butler v. Ng Chung, 160 Cal. 
435, 9117 FP 512, AnnCasigl3A. 940; 
And see Kern v. San Francisco Co., 
19 Cal. A. 157, 124 P 862 (discussing 
the point). : 

[a] One of several buildings con- 
stituting single improvement.—(1) 
Where work or materials are fur- 
nished: for several buildings erected 
in a group as a single improvement, 
the destruction of one of the build- 
ings does not defeat the lien (Mont- 
gomery v. Keystone Fibre Co., 1 Pa. 
Super. 261), (2) although the ma- 
terials for which the lien is claimed 
were used in the building which has 
been destroyed (Linden Steel Co. v. 
Rough! Run Mfg. Co., 158 Pa. 238, 27 
A 895). 

eg. Holland v. Farrier, 75 Ind. A. 
368, 130 NE 823. 

99. Paddock v. Stout, 121 Ill. 571, 
13 NE,182. 

1. Time of accrual or commence- 
ment see supra §§ 327-335. 

2 Ark.—Brown v. Buck, 54 Ark. 
453, 16 SW 195; White v. Chaffin, 32 
Ark. 59; Loring v. Flora, 24 Ark. 151. 

Cal. McGreary v: Osborne, 9 Cal. 
119; Soule v. Dawes, 7 Cal. 575; Ho- 
taling v. Cronise, 2 Cal. 60. 

Colo.—Mellor v. Valentine, 3 Colo. 
255; Cornell v, Conine-Haton Lum- 
per Co., 9 Colo. A. 225, 47 P 912, 

Conn.—Hooker v. McGlone, 42 
Conn. 95. 

Del.—Oliphant v. State Bd. of Edu- 
cation, 126 A 44, d 

Tll.— Boyer iv. Keller, 258 Ill. 106, 
101 NE 237, AnnCas1916B 628; Salem 
v. Lane, etc., Co., 189 Tll. 593, 60 NE 
37, 82 AmSR 481; Work v. Hall, 79 
Till. 196; Clark y. Moore, 64 Ill. 273; 
Ellett v. Tyler, 41 Ill. 449; West v. 
Pullen, 88 Ill. A. 620; Bennitt v. Wil- 
mington Star Min. Co., 18.Ill. A. 17 
fafi “Li9Neiii 8 95° 7 Nibie 493s (Cox ayn 


94. Shine y. Heimburger, 
174 


MECHANICS’ LIENS 


thereof.9? 


or lmprovement 
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[§ 448] 3. Transfer of Title—a. Conveyance—(1) 
In General. A sale or conveyance of the premises 
after the lien has attached thereto! does not affect 
the rights of the lienor,? especially where the deed 


expressly provides that it is subject to the claim 


Colles, 17 Til. A. 603; Austin. y. 
Wohler, 5 Ill. A. 300. 

Ind.—Jeffersonville Water Supply 
Co.. v. Riter, 138 Ind. 170, 37 NE 652; 
Kellenberger v. Boyer, 37 Ind. 188; 
Fleming v. Bumgarner, 29 Ind. 424; 
Portland v. Indianapolis Mortar, etc., 
Cone 57) Ind, AS 166; “1060 INE T3a4 
Conlee v. Clark, 14 Ind. A, 205, 42 NE 
762, 56 AmMSR 298. 

Iowa.—Clark v. Parker, 58 Iowa 
509, 12 NW 558; Shields v. Keys, 24 
Iowa 298. 

Kan.—Warden v. Sabins,,.36 Kan. 
N65 b2ce B205 

Ky.—Houston v. Long, 23 SW 586, 
15 Kyl 721; Cress v. Montgomery, 
5 Ky. Op. 154. 

La.—Diggs v. Green, 15 La, 416. 

Md.—Jean v. Wilson, 38 Md. 288; 
Miller v. Barroll, 14 Md. 173. 

Mass.—D. L. Billings Co. v. Brand, 
187 Mass. 417, 73 NE 637; Buck vy. 
Hall, 170 Mass. 419, 49 NE 658; 
Dodge v. Hall, 168 Mass. 435, 47 NE 


110;. Collins v. Patch, 156 Mass. 317, 


31 NE 295; Gale v. Blaikie, 126 Mass. 


274. 

Minn.—Atkins v. Little, 17 Minn. 
SAB. 

Mo.—Allen v. Sales, 56 Mo. 28; 


Tull v. Fletcher, 196 Mo. A. 573, 196 
SW 436; Hammond v. Darlington, 109 
Mo. A. 338, 84 SW 446; McAdow v. 
Sturtevant, 41 Mo. A. 220. 

Nebr.—Doolittle v. Plenz, 16 Nebr. 
158, 20 NW 116. 

N. J.—Bates Mach. Co. v. Trenton, 
ete.,.R. Co., 70 N. J. L. 684, 58 A 935, 
103 AmSR. 811; Edwards v. Derrick- 
son, 28> Need. cl soe lath Z9) Neds ole 
468, 80 AmD 220]; Gordon v. Torrey, 
TSN eat bls, 282 “Amb 273) 

N. Y.—Blauvelt v. Woodworth, 381 
N. Y. 285; Meehan v.s Williams, 2 
Daly 867, 36° HowPr 78;. Paine .v. 
Bonney, 4 E. D. Smith, 734, 6 AbbPr 
99; Brown v. Zeiss, 59 HowPr 345. 

N. C.—MecNeal Pipe, etc., Co. v. 
Howland, 111 N. C. 615, 16 SE 857, 20 
LRA 743; Burr v. Maultsby, 99 N. C. 
263, 6 SE 108, 6 AmSR 517. 

Oh.—Ambrose v. Woodmansee, .27 
Oh... St. 47. 

Okl.—Sherbondy v. Tulsa Boiler, 
etc., Co., 99 Okl. 214, 226 P 564. 


Pa.—Vogel Co.,..Ine. wv. Grape 
Products WiCo,; 25%" Pa. wiSupers “50s 
Bankard v. Shaw, 23 Pa. Co. 561 


Tenn.—Green v. Williams, 92 Tenn. 
220, 21 SW 520, 19 LRA 478; Weller 
v. McNabb, 4 Sneed 422. 

Tex.—Van Calvert v. McKinney, 2 
Tex. Unrep. Cas. 345; Michigan Sav., 
etc., Assoc. v. Attebery, 16 Tex. Civ. 
A. 222, 42 SW 569. 

Wash.—Cornelius v. Washington 
Steam Laundry, 52 Wash. 272, 100 P 
ROT ; 


W. Va.—Thorn v. Barringer, 73 W, 
Va. 618, 81 SE 846, AnnCasl1916B 625. 
Wis.—Smith v. Shell Lake Lumber 
Co., 68 Wis. 89, 31 NW 694; Hewett 
v. Currier, 63 Wis. 386, 28 NW 884, 
Wyo.—Lee v. Cook, 2.Wyo. 312. 
[a] Applications of rule.—(1) The 
rule stated in the text applies even 
though the property is acquired by 
the state or a municipal corporation 
for public purposes. See supra § 20. 
(2) In a jurisdiction where the lien 
attaches from the date of the con- 
tract (see supra § 328), whoever pur- 
chases the property after the con- 
tract is made does so subject to the 
lien under that contract. Boyer v. 


of certain persons for a mechanic’s lien.* 
rule applies to all the property covered by the lien,* 
but, of course, it does not extend to property not 
covered by the lien.® Also, the rule may apply so 


The 


Keller, 258 Ill. 106, 101 NE 237, Ann 
fas1916B 628. (3) Likewise in juris- 
dictions where the lien attaches as of 
the date of the commencement of the 
building (see supra § 329), the rights 
of a lienor are superior to the rights 
of a purchaser acquired after the 
commencement of the building. 
Sherbondy vy. Tulsa Boiler, etc., Co., 
99 Okl. 214, 226 P 564. (4) A lien 
upon the improvements and the in- 
terest of an unincorporated associa- 
tion in the property under a lease is 
not destroyed by the incorporation of 
such association and the transfer of 
the property to the corporation. 
Mountain City Market House, etc., 
Assoc. v. Kearns, 103 Pa. 403. (5) 
Where at the date of the first charge 
for materials furnished defendant 
was in possession of the land under 
a contract of sale and had paid 
therefor in full, the lien was not 
defeated by his subsequently procur- 
ing a conveyance to be made to his 
sister instead of to himself. Crocker 
v. Currier, 65 Wis. 662, 27 NW 825. 
(6) A purchaser of premises upon 
which there is a valid mechanic’s 
lien cannot compel the lienor to ex- 
haust his legal remedies against the 
original debtor before enforcing his 
lien. Erickson v. Russ, 21°N. D. 211, 
129 NW 1026. 

[b] The question of fraudulent 
intent in the transfer of the title is 
immaterial. Jefferson v. Hopson, 84 
SW 540, 27 KyL 140. 

3. Eggert v. Snoke, 122 Iowa 582, 
98 NW 372; Howes v. Reliance Wire- 
Works Co., 46 Minn. 44, 48 NW 448. 

[a] Equitable lien.—A deed 
land subject to “all contracts out- 
standing relating to said premises 
and the building now in course of 
erection and construction thereon, 
and all moneys now due or to grow 
due on account of said contracts” 
creates an equitable lien in favor of 
mechanics and materialmen for 
claims in existence when the deed 
was executed. Crombie v. Rosen- 
tock, 19 AbbNCas (N. Y.) 312. 

[b] Agreement of purchaser to 
pay off lien. Where the purchaser of! 
jand on which there is a mechanie’s 
lien agrees to pay off the same, and 
save his grantor harmless therefrom, 
the lien may be enforced against the 
land in the hands of the purchaser, 
without first exhausting the lienor’s 
remedy against the grantor. Cullers 
v. Greenville First Nat. Bank, (Tex. 
Civ vA 29rSWie W2e : 

4., Dower Lumber Co. v. Rodewald, 
157 Minn. 314, 196 NW 473; Cr 
Behrens Lumber Co. v. Lager, 26 S. 


of 


D. . 160, 128 NW 698, AnnCasl913A 
[a] Thus (1) a bill of sale of 


buildings which have become part 
of the realty does not transfer the 
building free from mechanics’ liens 
which attach to the property as a 
whole. Dower Lumber Co. v. Rode- 
wald, 157 Minn. 314, 196 NW 473. 
(2) Where the lien extends to the en- 
tire lot or tract on which the build-. 
ing or improvement is situated (see 
supra § 340), a part thereof cannot 
be sold, free from the lien. Collins 
v. Patch, 156 Mass. 317, 31 NE 295: 
Dunklee v. Crane, 103 Mass. 470. 
Property to which lien attaches see 
supra §§ 337-349. 
5 Leschen, ete., Rope Co. 


5 : v. 
Moser, (Tex. Civ. A.) 159 SW 1018. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, . 


a 


BM nty 4 eee 
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as to allow the establishment of a lien for work 
done or materials furnished after a sale of the 
premises, where such work was done or materials 
were furnished pursuant to the original contract ;° 


but not otherwise.’ 


[§ 449] (2) Before or after Perfection of Lien. 
While the general rule that, after a mechaniec’s lien 
has attached, it is not defeated by a subsequent con- 
veyance of the property® does not apply where 
claimant does not perfect his lien in accordance with 
statutory requirements,® by filing his claim within 
the statutory period?® and in the proper county," 
or by pursuing the alternative course of bringing 
suit in the proper court and within the proper time,!” 
it does apply where the conveyance is made after 
a valid and sufficient lien claim or notice is filed,*® 
and it is generally deemed applicable, even though 
filing of the lien 


the conveyance is made before the 


6. Colo.—Atkinson vy. Colorado Ti- 
tle, ete., Co., 59 Colo. 528, 151 P 457; 
Mellor v. Valentine, 3 Colo. 255. 

Del.—Oliphant y. State Bd. of Edu- 
cation, 126 A 44. 

Ga.—Oglethorpe Sav., etc., Co. v. 
Morgan, 149 Ga. 787, 102 SE 528. 

Md.—Miller v. Barroll, 14 Md. 173. 

Mo.—Brown v. Davis, (A.) 249 SW 
696; Tull v. Fletcher, 196 Mo, A, 578, 
196 SW 436. 

Okl.—Sherbondy v. Tulsa Boiler, 
etc., Co., 99 Okl. 214, 226 P 564. 

eae eats v. Dickerson, 2 Phila. 
Alo; 

W. Va.—Thorn vy. Barringer, 73 W. 
Va. 618,81 SE 846, AnnCasl1916B 
625. 

{a] The rule is especially applica- 
ble where: (1) The grantee knew of, 
and assented to, the furnishing of 
materials. Greenberg v. Marsh, 101 
Mise. 18, 167 NYS 102 [aff 170 NYS 
1083 mem]. (2) The purchaser al- 
lowed the contractor to continue fur- 
nishing materials without giving him 
notice of the contract of purchase. 
Tull v. Fletcher, 196 Mo. A. 573, 196 
SW 436. (8) The lien claimant had 
no notice of the conveyance because 
of the fraud or mistake of the gran- 
tee, as by failing to record the deed. 
Jeffersonville Water Supply Co. v. 
Riter, 138 Ind. 170, 37 NE 652. 

7 Heath v. Tyler, 44 Md. 312 
(where it also appeared that the ma- 
terials were furnished without the 
knowledge of the purchaser and 
merely to preserve the right of lien), 
See Dustin v. Schroeder, 100 Ill. A. 
118 (where the owner, while he is 
making repairs, sells the premises 
and notifies the mechanics to discon- 
tinue their work and pays them for 
what they have done, the property is 
not subject to a lien for work done 
thereafter, the court saying that the 
question of the owner’s right to re- 
scind the contract for the repairs did 
not arise). 

8. See supra § 448. 


9. Shepherd v. Leeds, 12 La. 
Ann. 1. . 

10. Von Tobel v. Ostrander, 158 
Tll. 499, 42. NE 152 [aff 56 Ill. A. 
381] 


Time for filing claim or statement 
see supra §§ 218-242. 

11. Sexton Mfg. Co. v. Singer 
Sewing Mach. Co., 194 Fed. 56, 114 
CCA 76 (under Illinois statutes). 

1a. + SESLOn wR NELS 2 COs Vip) Singer 
Sewing Mach. Co., supra (decided un- 
der Illinois statutes). 

13. Burdick vy. Moulton, 53 Iowa 
761, 6 NW 48: H. C. Behrens Lumber 
Co., vs Lager, 26 S. D. 160, 128 NW 
698, AnnCas1913A 1128; Baxter Lum- 


ber Co. v. Nickell, 24 Tex. Civ. A. 
519, 60 SW 450. 
fa] Claim containing erroneous: 


but superfluous statement.—(1) A 
purchaser takes subject to a mechan- 
ie’s lien where, at the time of the 
purchase, there is on file a claim 
which strictly complies with the 


Gee bee] 
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occ. Ti] ser 


notice or claim required by statute to perfect the 
lien;1* but under a few statutes the lien does not 
attach as against a bona fide purchaser who pur- 
chases before the filing of the lien notice,'® although 


after the work is commenced,!*® provided the con- 


statute in all essential respects, and 
which is sufficient to put a person of 
ordinary prudence upon inquiry 


which would disclose a valid claim |: 


against the property, even though the 
claim also contains an _ erroneous 
statement in respect to a matter 
which need not haye been mentioned. 
H. C. Behrens Lumber Co. v. Lager, 


26 S.. D. 160, 128 NW 698, AnnCas' 


1913A 1128. (2) Error in superfiu- 
ous matter as affecting sufficiency of 
claim generally see supra § 246. 

14. Ark.—White v. Chaffin, 32 Ark. 
59. Contra Loring v. Flora, 24 Ark. 
Lk. : 

Cal.—Hotaling v. Cronise, 2 Cal. 60. 

Ga.—Ogiethorpe Sav., etc. Co. v. 
Morgan, 149 Ga. 787, 102 SE 528. 

Minn.—Atkins v. Little, 17 Minn. 
342; Cogel v. Mickow, 11 Minn. 475. 

Mo.—Allen v. Sales, 56 Mo. 28; 
McAdow v. Sturtevant, 41 Mo. A. 
220. 

Nebr.—Doolittle v. Plenz, 16 Nebr. 
153, 20 NW 116. 

N. C.—MecNeal Pipe, ete, Co. v. 
Howland, 111 N. C. 615, 16 SE 857, 
20 LRA 743; Burr v. Maultsby, 99 
N. C. 263, 6 SE 108, 6 AmMSR 517. 

Tenn.—Green v. Williams, 92 Tenn. 
220, 21 SW 520, 19 LRA 478. 

Tex.—Van Calvert v. McKinney, 2 
Tex. Unrep. Cas. 345. Contra Odum 
v. Loomis, 1 Tex. A. Civ. Cas. § 524. 

15. Sisson v. Holcomb, 58 Mich. 
634, 26 NW 155; Parsons v. Moses, 40 
App?) | Dive 58.57 NYS. 12%; Pileya v- 
Thousand Island Hotel Co., 9 Hun 
(N. Y.) 424; Ernst v. Reed, 49 Barb. 
(N. Y.) 367; Brown v. Zeiss, 9 Daly 
(N. Y.) 240; Meyers. v. Bennett, 7 
Daly (N. Y.) 471; Cox v. Broderick, 4 
HDi Smith? (NEY. Li 2isJacksonv. 
Sloan, 2 E. D. Smith (N. Y.) 616, 2 
AbbPr 104; Quimby v. Sloan, 2 E. D. 
Smith (N: Y.) 594, 2 AbbPr 93. See 
Sinclair v. Fitch, 3 E. D. Smith (N. 
Y.) 677 (a conveyance made prior to 
the time of filing ndtice of a me- 
chanic’s lien has priority over such 
lien, although the purchaser had 
knowledge of the amount due to the 
lien claimant and the premises Were 


conveyed subject to the payment 
thereof). 
[a] A fraudulent conveyance be- 


fore the lien notice is filed does not 
defeat the lien. New York Lumber, 
etc., Co. v. Seventy-Third St. Bldg. 
Go; 5 App. Div. .87,— 38 NYS) 869; 
Gross v. Daly, 5 Daly (N. Y.) 540 
[dist Mechanics’, etc., Bank v. Dakin, 
51 N. Y. 519]; Meehan v. Williams, 
2 Daly. CN. Y.) 367, 36 HowPr 73: 
[b] Conveyance intended as mort- 
gage.—A conveyance of the premises 
by the owner and builder, made be- 
fore: the filing of the notice of a me- 
chanie’s lien, but which, by an in- 
strument executed subsequently to 
such filing, is shown to have been 
intended only as a mortgage, does not 
prevent the lien from attaching upon 
the equitable interest of the owner 
at the date of such filing. McAuley 


veyance is properly recorded prior to the filing or 
registration of the lien.’ 

[§ 450] (3) Before or after Commencement of 
Action to Enforce Lien. 
where the lien has attached, the rights of the lienor 
are not affected by a subsequent sale or conveyance 
of the premises!® may apply where the deed was exe- 
cuted and recorded before the commencement of an 
action to enforce the lien;*® but it does not apply 
where, under the applieable constitutional or statu- 
tory provisions, the len has not attached prior to 
the institution of the suit.?° 
proceedings to enforce the lien have been com- 


The general rule that, 


A conveyance after 


v. Mildrum, 1 Daly (N. Y.) 396. 

Thien as attaching at time of filing 
claim or notice see supra § 327. 

16. See cases supra note 15. 

17. N. Y.—Reedy El. Co. v. Monok 
Co., 171 App. Div. 658, 157 NYS 565 
[app dism 224 N. Y. 699 mem, 121 
NE 268, and dist Quimby v. Sloan, 
2 AbbPr 93, 2 E. D. Smith 594, hold- 
ing that the lien might be defeated 
by an unrecorded conveyance, as hav- 
ing been decided under an earlier 
statute]; Schwartz v. Rappaport, 115 
Misc. 227, 187 NYS 611; Greenberg v. 
Marsh, 101 Misc. 18, 167 NYS 102 
[aff 170 NYS 1083 mem]. See Gately 
v. Gately, 103 Misc. 16, 169 NYS 280 
(reciting but not considering the stat- 
ute bearing on the subject, the lien 
under consideration being invalid). 

Can.—National Mortg. Co. v. Rol- 
ston, 59) Can.S: .C.92195 

Ont.—Charters v. McCracken, 356 
Ont. L. 260, 10 OntWN 23, 29 DomLR 
756; Sterling Lumber Co. v. Jones, 36° 
Ont. L. 153, 29 DomLR 288. 

Que.—Emard v. Gauthier, 49 Que. 
Super. 413, 29 DomLR 315. 

Sask.—Dutton-Wall. Lumber Co. v. 
Freemanson, [1923] 4 DomLR- 940, 
38 WestWkly 1317. 

[a] A conveyance improperly re- 
corded because insufficiently acknowl- 
edged is inferior to a mechanic’s lien 
filed after such recording. Lemmer 
v. Morison, 89 Hun 277, 35 NYS 623. 

[b] Innocent purchaser from pur- 
chaser.— Where a deed is recorded be- 
fore the filing of a notice of a lien, 
another person purchasing after the 
filing of the notice of lien but with- 
out actual notice thereof takes free 
from the lien, he not being bound to 
take notice of the filing. Noyes v. 


Bunton, 2IteBarby WON wes) 263 ley 
HowPr 449. 
18. See supra § 448. 


19. Oglethorpe Sav., ete, Co. v. 
Morgan, 149 Ga. 787, 102 SE 528. 

20. Smith v. Gauby, 43 Fla. 142, 
30 S 683. 

[a] Married woman’s’ separate 
property.—Const. (1885) art 11 § 2, 
providing that a married woman’s 
separate real property may be 
charged in equity and sold, or the 
rents and profits thereof segregated 
for labor and material used with her> 
knowledge or assent in the construc- 
tion of buildings, or repairs or im- 
provements upon the property, does 
not create a lien upon the property 
to secure the demands named. It 
merely authorizes courts of equity to 
charge the property with the pay- 
ment of such demands, and until 
proceedings for that purpose are be- 
gun there is nothing in this section 
of the constitution, or in any statute 
in force, which denies to the mar- 
ried woman the right to sell her 
property in the manner pointed out 
by statutes permitting her to do so; 
and if the sale is made in good faith, 
with no intention of defrauding, 
hindering, or delaying the persons 
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menced! and a certificate thereof has been filed as 
provided by statute?? is of course subject to the 
lien, and a purchaser of property, who has actual 
notice of a decree foreclosing a mechanic’s lien 
thereon, takes the property subject to the lien,?* 
although no notice of lis pendens or transcript of 
the judgment is filed with the county auditor.** 
However, where a personal judgment only is ren- 
dered in a suit wherein foreclosure of a mechanic’s 
lien is prayed, the title of one purchasing the prop- 
erty during pendency of the suit is relieved from 
the lien claimed.?® 

[§ 451] (4) Notice or Absence Thereof. The gen- 
eral rule that a sale or conveyance of the property 
after a mechanie’s lien has attached thereto does 
not defeat the lien®® applies where the purchaser 
has actual notice of the len;?’ but there is a con- 
flict of authority on the question whether the rule 
is applicable where the claim or notice of len has 
not yet been filed?® and the purchaser is without 
actual notice of the lien, some courts holding that it 
does not apply?® and others holding that it does,®° 
the latter courts taking the view that the mere fact 
that buildings or improvements are being erected on 
the property constitutes constructive notice of the 
mechanics’ liens to persons dealing with the prop- 


holding such demands, the property | contract 
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is not required to be re- 


[§§ 450-453 


erty. In a few states it is held that a purchaser 
who buys in good faith for value and without notice 
takes the land discharged of the mechanic’s lien,*? 
but the lien is preserved in full force and unimpaired 
as against the building.** A person who, with notice 
of the nature and amount of a contractor’s me- 
chaniec’s lien, takes a conveyance of the property 
subject to it cannot be affected by a subsequent 
alteration of the contractor’s contract.*4 A lenor 
doing work under a contract with the owner is not 
bound to take notice of a subsequent conveyance 
of the property.*° 

[§ 452] (5) Conveyance to Lienor. <A convey- 
ance of the property to the lienor does not necessarily 
merge the lien in the legal title,°* but the lien is 
of course satisfied and discharged by the conveyance 
where a part of the consideration therefor is the 
release of the indebtedness and the lien.** 

[§ 453] b. Judicial Proceedings or Sale. After a 
mechanie’s lien has attached, it is not affected or 
defeated by the subsequent insolvency,** bank- 
ruptey,®® assignment for the benefit of creditors of,*° 
or the appointment of a receiver for,*! the owner 
of the property. However, on a judicial*? or execu- 
tion4®? sale of the property, the len is discharged 
as to the real property and transferred to the pro- 


not been made.” Moore y. Carey 


in the hands of the purchaser will 
not be liable to be charged with the 
payment of such demands. Smith v. 
Gauby, 43 Fla. 142, 30 S 683. 

21. Bennitt v. Wilmington Star 
Min. Co., 119 Tll. 9, 7 NE 498. 

[a] Deed recorded after institu- 
tion of suit.—A deed recorded after 
the bill to enforce a mechanics’ lien 
has been filed, although it purports 
to have been executed previously, 
cannot affect plaintiff’s rights. Mouat 
v. Fisher, 104 Mich. 262, 62 NW 338. 

22. Witham v. Wing, 108 Me. 364, 
81 A 100. 

23. Frank v. 11 Wash. 
611, 40 P 220. 

24. Frank v. Jenkins, supra. 

25. South Texas Lumber Co. v. 
Epps, 48 Okl. 372, 150 P 164. 

26. See supra § 448. 

27. Wager v. Carrollton Bank, 156 
Ga. 783, 120 SE 116; Oglethorpe Sav., 
ete., Co. v. Morgan, 149 Ga. 787, 102 
SE 528; Bggert v. Snoke, 122 Iowa 
582, 98 NW 272; Hearne v. Victoria 
Lumber Co., 131 La. 646, 60 S 22; 
Slingerland v. Lindsley, 1 N. J. L. J. 
115. 

[a] For example, where labor and 
materials for the improvement of 
three houses were furnished under a 
single contract, subsequent purchas- 
ers of two of the lots, with notice, 
were not entitled to complain that 
their lots were held responsible for 
the entire debt. Guarantee Sav., etc., 
Counvav cash, Clex. Civ A.) sti isw 
TAS ae 

sat par notice of decree see supra 
§ 450. ; 

28. Application of rule before per- 
fection of lien gemerally see supra 

449, 

; 29. Martin v. Clark, 154 Ala. 425, 
46 S 232; Ashmore v. Whatley, 99 Ga. 
150, 24 SE 941; Kentucky Bldg., etc., 
Assoc. v. Kister, 101 Ky. 321, 41 SW 
293; Nunes _v. Wellisch, 12 Bush 
(Ky.) 363; Foushee v. Grigsby, 12 
Bush (Ky.) 75. See Montandon v. 
Deas, 14 Ala. 33, 44, 48 AmD 84 
(holding that, where the person for 
whom the building is erected has 
only a leasehold interest, the lien of 
the builder is paramount to the right 
of one who takes an assignment of 
the lease after the completion of the 
building and the recording of the con- 
tract; but also stating that “it is 
obvious that the statute designed the 
erection of the building to operate 
as notice, from the. fact that the 


Jenkins, 


corded until within thirty days after 
the erection of the same’’). 

[a] Sale of reversionary interest 
in land subject to ground rent.— 
Where land was sold subject to a 
ground rent, and the owner of the re- 
version and the owner of the lease- 
hold agreed that buildings should be 
erected at their joint expense, and 
when sold the proceeds should be 
divided between them according to 
the value of their respective inter- 
ests, and while the buildings were in 
the course of erection the owner of 
the reversionary interest conveyed 
the same to a person who bought 
without any notice of the agreement 
as to the buildings or that the ma- 
terials were being furnished upon the 
order of his grantor, it was held that 
a mechanic’s lien could not be en- 
forced against the purchaser of the 
reversionary interest. Beehler v. 
Hamish ot? + Majy 193," TOoLATe6465" io: 
same effect Gabel v. Preachers’ Fund 
Soc., 59 Md. 455. 

30. Atkins v. Little, 17 Minn. 342; 
Cogel v. Mickow, 11 Minn. 475; Burr 
v. Maultsby, 99 N. C. 268, 6 SE 108, 
6 AmSR 517; Moore v. Carey Bros. 
Oil Co., (Tex. Civ. A.) 248 SW 470 
[conditionally overr reh (Civ. A.) 246 
SW 10838, and dist Odum v. Loomis, 
Ly Dexs Ay Civ. (Casnw§\ (524701 * the 
ground that it was decided under a 
former statute]. Compare Denison 
Lumber Co. v. Milburn, (Tex. Civ. 
A.) 107 SW 1161 (a building erected 
by a tenant cannot be subjected to a 
mechanic’s lien for materials sold to 
him as against a subsequent pur- 
chaser of the land for valuable con- 
sideration without notice of the lien 


or of the tenant’s claim to the 
building). 
31. Soule v. Dawes, 7 Cal. 575; 


Waterbury Lumber, etc, Co. v. 
Asterchinsky, 87 Conn. 316, 87 A 739, 
AnnCasi916B 613; Austin v. Wohler, 
5 Ill. A. 300; Moore v. Carey Bros. 
on Co., (Tex. Civ. A.) 248 SW 470, 


“A purchaser of property is 
charged with notice of a probable 
mechanie’s or laborer’s lien upon the 
property so purchased, and it is his 
duty, if he desires to be protected 
from the enforcement of such a lien 
within the time prescribed under the 
statutes, to investigate whether or 
not any labor has been performed or 
material furnished within the statu- 


tory period for which payment hags!: 


Bros. Oil Co., supra. 
oan Buchanan v. Smith, 43 Miss. 
33. Buchanan v. Smith, supra. 
34. Soule v. Dawes, 7 Cal. 575. 
35. Brown v. Davis, (Mo. A.) 249 
SW 696; Tull v. Fletcher, 196 Mo. A. 
573, 196 SW 436. - 
Lien for work under contract after 
sale or conveyance but without 

notice thereof see supra § 448. 

86. Delaware R. Constr. Co. v. 
Davenport, etc., R. Co., 46 Iowa 406; 
Bowling v. Garrett, 48 Kan. 504, 31 
P 135, 33 AmSR 377. But see Galvin 
Watson Lumber Co. v. McKinnon, 4 
Sask. L. 68 (statement to the con- 
trary by Lamont, J.). 

[a] Applications of rule. — (1) 
Where the holder of a mechanic’s 
lien acquires the title to the property 
upon which the mechanic’s lien ex- 
ists, by a conveyance thereof from 
the owner, the mechanic’s lien will 
not be so merged in the legal title, 
or be so extinguished, that a judg- 
ment subsequently rendered in favor 
of a third person against such owner, 
but rendered at a term of the court 
commenced before the conveyance 
was made, and in an action pending 
at the beginning of the term, will 
create a lien prior to the mechanic’s 
lien. Bowling v. Garrett, 49 Kan. 
504, 31 P 135, 383 AmSR 3877. (2) The 
fact that, during the progress of 
their work, contractors claiming me- 
chanics’ liens purchased an undivided 
half interest in the property, will 
not extinguish their lien, where it 
appears that the owner had become 
insolvent, and unable to pay such 
contractors, that the deed was taken 
in order to procure a loan on the 
property and complete the work, that 
the contracts were not surrendered or 
canceled, and that there was no ex- 
press agreement for discharge of the 
liens. Blatchford v. Blanchard, 160 
Ill. 115, 43 NE 794 [aff 57 Ill. A. 518]. 

37. Simpson v. Masterson, (Tex. 
Civ. A.) 31 SW 419. 

88. See Insolvency § 11. 

39. See Bankruptcy §§ 288, 730. 

40. See Assignments for Benefit of 
Creditors § 485. 

41. See Receivers [34 Cyc 225]. 

42. Rosenberg v. Cupersmith, 240 
Pa. 162, 87 A 570, 47 LRANS 706, 
AnnCas1915A 312; New Jersey Bridge 
Co. v. West Chester, etc., Electric R. 
Co!,35, Pa. Co, 78. 

43. Durham v. Mayo, 32 Ga. 192, 
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ceeds of the sale.4# This is true where the: sale 
is under a lien or encumbrance prior to the me- 
chanic’s lien,#® and in some states it is true, even 
though the mechanic’s lien is prior to the len or 
claim under which the sale is made.4® Where there 
are several mechanics’ liens arising out of the same 
improvement and thus of equal rank,*? a sale under 
one of the liens passes the land free from all the 
others.*8 
; Lien, or priority thereof, limited to land or build- 
ing alone. The foreclosure of a mechanic’s lien, 
prior in time but limited to the building, will not 
divest a subsequent mechanic’s lien upon the land, 
the two liens attaching on different properties.* 
Also, under some statutes where land is sold under 
a mortgage or deed of trust, a mechanic’s lien which 
attached subsequently to the origin of the encum- 
brance is lost as to the land,°° but is not extinguished 
as to the buildings, erections, or improvements for 
which the labor is performed or the materials are 
furnished.>! In a few jurisdictions, the holder of a 
privilege on a building loses it where he permits a 
sale to be made at the instance of another person 
without securing an appraisement of the building 
separate from the lot.5? 

Contract during pendency of foreclosure proceed- 
ings. Where a person improves property under a 
contract made with the owner during the pendency 
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of an action to foreclose a prior mortgage, it has 
been held that a decree of sale in such foreclosure 
proceedings will cut off all the rights of the mechanic 
or materialman to a lien.®* 

[§ 454] 4. Extinguishment or Merger of Interest 
or Estate to Which Lien Attached—a. Equitable 
Estate Generally. Where mechanics’ liens are en- 
tered against an equitable estate, they survive or 
perish with it.5* 

[§ 455] b. Leasehold. The acquisition by the 
lessor of the leasehold estate, by surrender or pur- 
chase, prior to the expiration of the lease, cannot 
defeat, mechanics’ liens which have attached to the 
leasehold estate before the surrender or purchase,°° 
and it has been held that in such ease the entire 
estate becomes liable for payment of the liens.®® 
On the other hand the lien cannot be enforced after 
the lease has been forfeited,°’ as for nonpayment 
of ‘rent, pursuant to a provision therein;*®* and the 
fact that after the forfeiture the owner of the fee 
purchases the improvements placed by the lessee 
on the property does not alter the rule;°® but the 
rule is subject to variation under the statutes of 
some jurisdictions®® and the cireumstances of some 
eases.°1 The expiration or termination of the lease 
by lapse of time and the consequent cessation of 
the interest of the lessee in the land does not de- 
feat the hen on the building where, under the terms 


44, Iien as attaching to proceeds 
Nar aieearand generally see supra 


45. Rosenberg v. Cupersmith, 240 
Pa. 162, 87 A 570, 47 LRANS 706, 
AnnCas1915A 312; Guttshall v. Horn, 
70 Pa. Super. 79; Matlack v. Deal, 1 


Miles (Pa.) 254; Lieb v. Bean, 1 
Ashm, (Pa.) 207. 
Priorities generally see supra §§ 
853-406. 
“ras Sharpe v. Tatnall, 5 Del. Ch. 
47. See supra § 354. 
48. Anshutz v. McClelland, 5 


Watts (Pa.) 487. See also Ritchey v. 
Risley, 3 Or. 184 (a sale under one 
lien passes title free from all liens 
created after the commencement of 
the work). 

{a] Application of rule.—Where 
one filing a notice of a mechanic’s 
lien after commencement of a suit 
by another lienor to foreclose its lien 
was made a party to the suit on the 
day the property was sold at receiv- 
er’s sale, and had ample opportunity 
to object to the approval of the sale 
or the proceedings upon which it 
was based while the proceeds of the 
sale were in the hands of the court, 
its lien was divested by the sale and 
transferred to the proceeds, the court 
having ordered a sale free from liens. 
Kline v. Hammond Mach.,_ etce., 
WGvelndw Al Dito, wl ate oN eS 


Clark v. Parker, 58 Iowa 509, 
12 NW 563: 

Crandall v. Cooper, 62 Mo. 
McAdow vy. Sturtevant, 41 Mo. 
A, 220. 

Effect of foreclosure generally on 
limited priority see supra § 398. 

Limitation of priority of mortgage 
to land generally see supra § 396. 

51. Crandall v. Cooper, 62 Mo. 
478; Laird-Norton Co. v. Herker, 6 
S. D. 509, 62 NW 104. 

52. Citizens’ Bank v. Maureau, 37 
La. Ann. 857; Cox’s Succ., 32 La. Ann. 
1035; Hoy: v. Peterman, 23 La. Ann. 
289. 

53. Green v. Sprague, 120 Ill. 416, 
11 NE 859 [aff 18 Ill. A. 476]; Davis 
v. Connecticut Mut. L. Ins. Co., 84 
Ill. 508. 

54. Campbell’s App., 36 Pa. 247, 
78 AmD 375; Feuchtenberger v. Wil- 
liamson, 137 Va. 578, 120 SE 257. 

55. Cal.—Gaskill v. Moore, 4 Cal. 
233; Gaskill v. Trainer, 3 Cal. 334. 

Colo.—Evans vy. Young, 10 Colo. 


316, 15 P 424, 3 AmSR 583. 

Ill.—Williams v. Vanderbilt, 145 
Ill. 2388, 34 NE 476, 36 AmSR 486, 
21 LRA 489; Dobschuetz vy. Holliday, 
$2 Ill. 372. 

Ind.—National Lumber Co. Vv. 
Hobbs, 74 Ind. A. 476, 129 NE 255; 
McAnally v. Glidden, 30 Ind. A. 22, 
65 NE 291. 

N., Ji Hagan v. Gaskill, 42 N. J. 
Eq. 215, 6 A 879. 

= Y.—Jones v. Manning, 6 NYS 
33 


Utah.—Ellis v. Brisacher, 8 Utah 
108, 29 P 879. 

[a] Improvements subsequently 
made by lessor cannot impair lien.— 
Gaskill v. Moore, 4 Cal. 233. 

56. Evans y. Young, 10 Colo. 316, 
15 P 424, 3 AmSR 583; Dobschuetz v. 
Holliday, 82 Il]. 371. See Keenig ‘v. 
Mueller, 39 Mo. 165, 169 (“The only 
choice left to the owner is to pay the 
debt and thus extinguish the lien, or, 
if the property is sold under the pro- 
visions of the act, to accept the pur- 
chaser as his tenant for the remain- 
der of the term’’). 

57. Rothe v. Bellingrath, 71 Ala. 
55; Williams v. Vanderbilt, 145 Ill. 
238, 34 NE 476, 36 AmSR 486, 21 LRA 
489; Seltzer v. Robbins, 181 Pa. 451, 
37 A 567; Masow v. Fife, 10 Wash. 
528, 39 P 140. 

{a] Applications of rule. — (1) 
Where a materialman _ recovered 
judgment of foreclosure against the 
holders of a leasehold interest in 
certain real estate, imposing a lien 
on such interest only, but took out 
no execution thereon until after the 
lease was forfeited to the lessors for 
breach of conditions and the lessors 
had peaceably reéntered, claimant 
could not thereafter obtain any 
rights by an attempted sale of the 
leasehold under such judgment, nor 
was he entitled to recover damages 
for the lessor’s refusal to permit him 
to occupy the premises for the bal- 
ance of the term of the lease. Stet- 
son, ete., Mill Co. v. Pacific Amuse- 
ment! 'Co., 37 Washi 3386) ‘79 -P 9385. 
(2) Where the lease has been for- 
feited and no proceedings to obtain 
relief from the forfeiture have been 
taken within the time allowed by 
statute, a mechanic’s lien cannot be 
enforced. Canyon Lumber Co, vy. 
Sexton, 938 Wash. 620, 161 P-841. 

58. Gaskill v. Trainer, 3 Cal. 334; 
Williams v. Vanderbilt, 145 Ill. 238, 
34 NE 476, 36 AmSR 486, 21 LRA 489 


[aff 40 Tll. A. 298]. 

59. Masow v. Fife, 10 Wash. 528, 
39 P 140. 

60. See statutory provisions; and 
cases infra this note. 

[a] Lien on buildings or improve- 
ments.—(1) Under statute in some 
jurisdictions the lien, so far as con- 
cerns the buildings erected by the 
lienholder, is not impaired by the 
forfeiture of the lease for rent (To- 
ner v. Whybrew, 50 Ind. A. 387, 98 
NE 450; Montpelier Light, etc., Co. v. 
Stephenson, 22 Ind. A. 175, 53 NE 
444; Oliver v. Davis, 81 Iowa 287, 
46 NW 1000), (2) or for noncompli- 
ance with any of ‘the other stipula- 
tions in the lease (Gull River Lum- 
ber Co. v. Briggs, 9 N. D. 485, 84 NW 
349). (3) Under the statutes of 
other jurisdictions it has been held 
that the lien for work done and ma- 
terials furnished on leased premises, 
upon the forfeiture of the lease, em- 
braces such, and only such, improve- 
ments as could have been removed by 
lessee (Stenberg v. Liennemann, 20 
Mont. 457, 52 P 84, 68 AmSR 636), 
(4) or such improvements made by 
claimant as are capable of being 
severed and removed from the leased 
premises without material injury to 
any previous improvements made on 
the premises (Schaefer-Meyer Brew- 
ing Co. v. Meyer, 40 SW 685, 19 KyL 
411). 

{b] Lien on increased value.—Ac- 
cording to the obvious purpose and 
intent of some statutes, the vested 
right to a lien on the property to the 
extent to which its value has been 
increased by the work or materials 
of the lienor cannot be impaired by 
the exercise of the lessor’s rights of 
forfeiture. Scratch v. Anderson, 2 
Alta. L. 109 [app dism 11 Alta. L. 
55, 16 WestLR 145 (app dism 44 
Can. SF Ch'86) 1: 

61. Madler v. Twin City Box Fac- 
tory, 125 Minn. 207, 145 NW 1072. 

{a] Thus it has been held that, 
where a certain amount of money, 
representing part of the proceeds of 
insurance on a burned building, was 
pledged as security for the erection 
of a new building free of liens, the 
original lessee, after assigning the 
lease, could not use the money in 
question in purchasing the fee and 
evade the liens against the leasehold 
upon the ground of a _ forfeiture. 
Madler v. Twin City Box Factory, 125 
Minn. 207, 145 NW 1072. 
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of the lease, it remains the property of the tenant 
on the termination of the lease.** 

[§ 456] c. Interest or Estate of Vendee. Where 
a purchaser of land under a contract of sale, to 
whose interest a mechanic’s lien has attached, loses 
his interest in the land by failure to comply with 
and complete the contract, no lien can be enforeed 
against the land,®? except in a few jurisdictions,”* 
or unless the vendor has permitted the vendee, after 
default, to continue the making of improvements ;°° 
but in some,®* although not all,®’ jurisdictions a len 
may be enforced against the building or improve- 
ment. On the other hand, where the vendor re- 
purchases or takes a surrender of the vendee’s in- 
terest, the lien remains,®® unless, on account of the 
purchaser having forfeited his rights, his assignment 
amounts to nothing more than a surrender of pos- 
session, without the formality of an eviction.®® The 
rule is especially applicable where the vendor knew 
at the time that the improvements had been made,’° 
or where the intention of the parties to preserve the 
len is clear and manifest,’1 as where, in considera- 
tion of the surrender or reconveyance, the vendor 
promised or agreed to pay the indebtedness secured 
by the lien.7?. In some eases the courts have en- 
forced the lien against the whole estate where the 
vendor, in consideration of the surrender or re- 
conveyance, agreed or undertook to pay the indebt- 
edness secured by the lien’? and there was no 

62. Galvin Lumber Yards, Ltd. v. 
Ensor. 15 Sask. L. 349, 65 DomLR 


687, [1922] 2 WestWkly 15. 


63. Ga.—Callaway v. Freeman, 29 
Ga. 408. 


Miss. 5038. 


N. D.—Salzer Lumber Co. v. Claflin, De 
16 N. D. 601, 113 NW 1036. 

Okl.—Thomas v. Soper Lumber Co., 
69 Okl. 197, 171 P 736. 76. 


[§§ 455-457 


equitable consideration requiring the vendee’s in- 
terest to be treated as still outstanding.“* 

[§ 457] F. Release**—1. Requisites and Suffi- 
ciency. A mechanic’s lien may be released by the 
express agreement of the lienor entered into subse- 
quent to the original contract,’® as during the pro- 
gress of the work’ or after the lien has come into 
existence and before it is registered.”* A release of 
a mechanic’s lien must, in order to be effective, be 
founded upon a consideration,’® and if the consider- 
ation fails the release is void®® and the len may 
be enforced,*! even though the release is under seal.*? 
Also, in order for a release of liens to be effective 
it must be delivered to or for the use of the owner.** 
Where a release names no person to whom it 1s 
made and expresses no consideration, extrinsic evi- 
dence is admissible to show the consideration*®* and 
to determine in whose favor it was intended to be 
made.®° 

Fraud. Whether the owner will be allowed in 
equity to take advantage of a release fraudulently 
procured by the contractor from a claimant de- 
pends upon the agency of the contractor,** the owner 
not being allowed to take any benefit or advantage 
of the release where the contractor was the agent 
of the owner,*’ and being entitled to protection only 
to the extent that he has acted on the faith of the 
release where the contractor was the agent of 
claimant.*§ 

74. Boyd v. Blake, supra. 


Oral relinquishment of me- 
chanic’s lien see Frauds, Statute of 


§ 227. 
Griffin v. Booth, 152 Ill. 219, 


Ida.—Steel v. Argentine Min. Co., 
4 Ida. 505, 42 P 585, 95 AmSR 144. 

Ind.—Davis v. Elliott, 7 Ind. A. 
246, 34 NE 591. See Hilker v. 
Curdes, 77 Ind. A. 466, 133 NE 851 
(where persons furnishing materials 
to a vendee for the improvement of 
the property filed notice of their in- 
tention to hold a lien in the office of 
the recorder, any subsequent pur- 
chaser was bound by the notice, and 
their right to foreclose the lien was 
not affected by the vendor’s resale of 
the land, and hence the vendor’s 
breach of his agreement to notify 
them before forfeiting the vendee’s 
contract in order that they might 
take over the contract gave them no 
right of action). 

Jowa.—Hunt Hardware Co. v. Her- 
zoff, 196 Iowa 715, 195 NW 264. 
aT SER SEALER v. Griffin, 2 Doug]. 


N. Y.—Beck v. Catholic Univ. of 
America, 172 N. Y. 387, 65 NE 204, 60 
LRA 315; Bernard v. Adjordan, 43 
Misc. 276, 88 NYS 859; Randolph v. 
Garvey, 10 AbbPr 179. 

Or.—Alaska Plumbing Co. v. 
Bingham, 58 Or. 506, 115 P 159. 

Pa.—Dietrich v. Crabtree, 8 Wkly 
NC 418. 

Tex.—Galveston Exhibition Assoc. 
v. Perkins, 80 Tex, 62, 15 SW 633. 

Wash.—Mentzer v. Peters, 6 Wash. 
540, 33 Bs 1078. 

Que.—Latour v. L’Heureux, 16 Que. 
Super. 485. 

64. Brown v. Jones, 52 Minn. 484, 
55 NW 54. 

65. Hoffstrom v. Stanley, 14 Man. 
227. 

66. Sawyer-Austin Lumber Co. v. 
Clark, 82 Mo. A. 225. [rev 172 Mo. 
588, 73 SW 137]; Stritzel-Spaberg 
Lumber Co. v. Edwards, 50 Mont. 
49, 144 P 772; Pinkerton v. Le Beau, 
3S. D. 440, 54 NW 97. 

67. Davis vy. Elliott, 7 Ind. A. 246, 
34 NE 591. 

68. Minn.—King v. Smith, 42 
Minn. 286, 44 NW 65; Boyd v. Blake, 
42 Minn. 1, 43 NW 485. 

Miss.—Cochran v. Wimberly, 44 


Pa.—Wingert v. Stone, 142 Pa. 258, 
21 A 812. : 

Wis.—Kerrick v. Ruggles, 78 Wis. 
274, 47 NW 487. 

Man.—F lack v. 
514. ; 

69. Alaska Plumbing Co. v. Bing- 
ham, 58 Or. 506, 115 P 159. And see 
Toner v. Whybrew, 50 Ind. A. 387, 98 
NE 450 (there is no lien on the build- 
ing where the vendee, after having 
failed to make payments according to 
the contract, surrendered possession 
to the vendor). 

70. Salzer Lumber Co. v. Claflin, 
16 N. D. 601, 1183 NW 1036; Kerrick 
v. Ruggles, 78 Wis. 274, 47 NW 487. 

{a] Cancellation by agreement 
after commencement of foreclosure 
action.—‘‘The contract was canceled 
pursuant to an agreement between 
the vendor and vendee—the defendant 
in this action—after this foreclosure 
was commenced. It is shown that 
the vendor paid the vendee some 
sum for abandoning the contract and 
the premises. It would be a harsh 
and inequitable rule to permit the 
vendor and vendee to defeat a me- 
chanic’s lien, regularly and lawfully 
acquired, in such a manner. The 
vendor had actual and constructive 
notice that a mechanic’s lien was 
claimed, and must be held to have 
acquired the vendee’s interest in the 
land, subject to such lien. . The 
contract of sale was not declared 
forfeited or terminated by an action 
in which the plaintiff was made a 
party, but by what seems to be a 
proceeding by the consent of the de- 
fendants among themselves only.... 
The owner of the fee acquired noth- 
ing by this proceeding so far as the 
plaintiff is concerned.’’ Salzer Lum- 
ber Co. v. Claflin, 16 IN. D. 601, 606, 
607, 118 NW 1036. 

71, Holstein Lumber Co. v. Han- 
sen, 198 Iowa 1264, 201 NW 46. 

72. Holstein Lumber Co. v. Han- 
sen, supra. 

73. Adams v. Russell, 85 Ill. 284; 
pose v. Blake, 42 Minn. 1, 43 NW 


Jeffrey, 10 Man. 


38 NE 551; Brown vy. Williams, 120 
Pa. 24, 13 A 561996 “AmSRe 689; 
Dwyer v. Salt Lake City Copper Mfg. 
Co.7 14 Utah s3soaie slg. 

77. Brown vy. Williams, 120 Pa. 
24, 138 A 519, 6 AmSR 689. 

78. Weiss v. Silverman, 58 
S. C. 363, 47 DomLR 161. 

79. Abbott v. Nash, 35 Minn. 451, 
29 NW 65; Katzenbach vy. Holt, 43 
N. J. Eq. 536, 12 A 383; Seattle Lum- 
por Co. v. Cutler, 63 Wash. 662, 116 
iP 


[a] Sufficiency of consideration.— 
(1) A payment of less than the 
amount due is a sufficient considera- 
tion for a release of the lien. Burns 
v. Carlson, 53 Minn. 70, 54 NW 1055. 
(2) Where by the original agreement 
between the contractor and a sub- 
contractor the latter is to receive 
payment subject to certain condi- 
tions, a subsequent agreement by 
which the subcontractor is to re- 
ceive a part of his compensation free 
of such conditions is a sufficient con- 
sideration for his release of his right 
to a mechanic’s lien. Mason v. Gass, 
62 Mo. A. 449. 

sO. Benson vy. Mole, 9 Phila. (Pa.) 


Can. 


81. Benson v. Mole, supra. 
82. Benson v. Mole, supra. 
83. Wetherill v. Harbert, 2 Pa. 


4. Paulsen v. Manske, 126 Ill. 72, 
18 NE 275, 9 AmSR 532 [aff 24 Ill. 
A. 95): 

85. Paulsen v. Manske, supra. 

86. See cases infra notes 87, 88. 

87. Tuttle v. Harris, 83 N. J. Eq. 
666, 92 A 596. 

8s. Tuttle v. Harris, supra. /To 
same effect Brewer v. Meyers, 68 Pa. 
Super. 3891 (giving effect to a re- 
lease in a case where it did not ap- 
pear that the contractor acted as the 
owner’s agent or that the release was 
obtained through any fraudulent con- 
duct on the part of the contractor 
that could affect the owner, and 
where it did appear that claimant 
told the owner that he had executed 
the release and that the owner could 
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[§ 458] 2. Construction, Operation, and Effect. 
A release will be construed and given effect accord- 
ing to its terms,®® purpose,®® and the subject matter 
Some releases are com- 
prehensive and unqualified,®* while others are limited 

in their application and operation. 
the hen as to part of the property covered thereby 
does not destroy the lien on the rest of the prop- 
erty;°* but where one building is released, an item 
for work or materials therein cannot be included in | — 
a lien on the remaining buildings.% 
extinguished by virtue of a release cannot be revived 
or restored by any act of claimant;°* but a condi- 
tional release is not effective unless the terms upon 
which it is conditioned are complied with by the 
person asserting a right under it,®’ and even though 
subcontractors may have released their lien, yet if 
the contractor fails to complete his contract, and 
‘they are subsequently employed by the owner to 


to. which it can apply.®t 


pay out all the money due on the 
contract and that the money passed 
into the hands of a mortgagee). 

89. Hoyt v. Miner, 7 Hill (N. Y.) 
525 [aff 4 Hill 193]. 

90. Weinberg v. Valente, 79 Conn. 
247, 64 A 337; Paulsen v. Manske, 
126 Ill. 72, 18 NE 275, 9 AmSR 532. 

[al Giving priority to mortgage. 
—wWhere a release of a mechanic’s 
lien is executed for the sole purpose 
of giving priority to a mortgage, the 
release is available only to the mort- 
gagee. Paulsen v. Manske, 126 Ill. 
72, 18 NE 275, 9 AmSR 5382 [aff 24 
ORAS oo). 

91. E. Aigeltinger, Inc. v. Burke, 
176 Cal.-621, 169 P 378. 

{a] Materials and labor previ- 
ously furnished.—A clause of an 
agreement by a materialman and sub- 
contractor purporting to release the 
original contractor and owner “from 
any and all liens for labor and ma- 
terials furnished by them” included 
materials and labor previously fur- 
nished , for performance of a _ sub- 
contract where, under the circum- 
stances, the lien for such labor and 
materials was the only one having 


a possibility of existence. HE. Aigelt- 
inger, Inc. v. “Burke, 176. Cal. 621, 
169 P 373. 


Pa. 
58 
47 DomLR 161 [rev 
204]. And see 


92. Brewer v. Meyers, 68 
Super. 391; Weiss v. Silverman, 
Can. S. C. 363, 
(Que.) 24 Revleg 
cases infra this note. 

fa] Past and future items.—(1) 
Some releases of liens are construed 
to cover labor done and materials 
furnished both before and after their 
execution. Weinberg v. Valente, 79 
Conn. 247, 64 A 237; Manhattan, etc., 
Sav., etc., Assoc. v. Massarelli, (N. 
J. Ch.) 42 A 284; Whitmer v. Arthur, 
23 OhNPNS 481; Brown v. Williams, 
120 Pa. 24, 18 A 519, 6 AmSR 689. 
(2) Thus, a release executed by me- 
ehanics or materialmen during the 
progress of the construction of a 
building of all manner of liens, etc., 
“which we or any or either of us 
now have or might or could have on 
or against the said building,” is an 
unconditional agreement to look to 
the personal responsibility of the 
owner or contractor and not to the 
structure, and releases the lien for 
labor done and materials furnished 
after as well as before its execu- 
tion. Brown v. Williams, supra. (3) 
A release by a contractor of his lien 
for erecting a building, as against 
a mortgagee receiving his mortgage 
on the faith thereof, covers the 
claims for all work done on the 
building, whether before or after the 


release was executed. Manhattan, 
ete., Sav., ete., Assoc. v. Massarelli, 
supra. : 


93. Tingley v. Richter, 172 Wis. 
16, 177 NW 901. And see cases infra 
this note and notes 94, 97, 1 

{a] For example (1) a release of 
the contractor by a lien claimant 
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A release of 


A lien once 


will not extinguish claimant’s cause 
of action or deprive him of his right 
to a lien where the release contains 
an express declaration that such is 
not the intent. Hoyt v. Miner, 7 
Hill (N. Y.) 525 [aff 4 Hill 193]. (2) 
A release by a lienor of the owner 
from all obligations on account of 
the contract, and on account of labor 
performed or material furnished, does 
not sufficiently evidence an intent to 
release the lien for the work and 
materials to be effective in that re- 
gard. Seattle Lumber Co. v. Cutler, 
Goa Wiese 6.61250 al Gta elie) iVVhiere 
it was mutually agreed between the 
owner and the contractor that he 
should stop work and receive pay for 
what was already done, and the con- 
tractor thereupon signed a paper re- 
leasing the owner from “further lia- 
bility,’ this did not amount to a re- 
lease of the lien for what was then 
due. McLaughlin v. Reinhart, 54 Md. 
71. (4) A release of all items up 
to a certain day is the same in effect 
as a payment pro tanto by the lienee, 
and discharges merely-~ the lien and 
liability on the building for so much 
of the materials charged in the ac- 
count as had been furnished up to 
that time, and is not a waiver of the 
lien for the balance due. Duncan v. 
Aaron, 11 Del. 566. (5) It was held 
that, where a materialman, in order 
to enable a contractor to obtain pay- 
ment of an installment which had 
been earned, executed a paper pur- 
porting to release all his “right of 
lien, title and interest in and to the 
estate ... for material furnished and 
labor performed on said house” the 
release was not prospective in its 
operation but applied only to the 
claim for materials furnished prior 
to its date. Jepherson v. Tucker, 18 
R. I. 429, 28 A 610. 

[b] Reservations will not be ex- 
tended by doubtful construction. 
Weitzel v. Zane, 61 Pa. Super. 478. 

94. Colo.Buerger Inv. Co. v. B. 
F. Salzer Lumber Co., 237 P 162. 

Kan.—M. R. Smith Lumber Co. v. 
Russell, 93 Kan. 521, 144 P 819; Carr 
v. Hooper, 48 Kan. 253, 29 P 398; 
Meixell v. Griest, 1 Kan. A. 145, 40 
P 1070. 

Minn.—Reilly v. Williams, 47 Minn, 
590, 50 NW 826. 

Mo.—Hill v. Gray, 81 Mo. A. 456. 
Contra Schulenburg v. Vrooman, 7 
Mo. A. 133. 

N. Y.—Hall v. Sheehan, 69 N. Y. 
618 mem. 

Wash.—Powell v. Nolan, 27 Wash. 
SSO Wek M2. 6S.dee sos 

{a] Suit against adjoining land- 
owners; dismissal as to one.—Where 
plaintiff, in a suit against adjoining 
lot owners, under a contract for 
the erection of one building thereon, 
dismisses as to one defendant and 
seeks to enforce his Hen, proportion- 
ately reduced, as to the others, the 
latter will not be heard to complain 
of such apportionment. C. B. Carter 


oO Baa. 


complete certain work they ean enforce a lien for 
what is done under the latter employment.*® 
release of a lessee under whom the work was done 
is an implied agreement to release the owner.%® 

Effect of contractor’s release on other claimants. 
Materialmen and subcontractors may be entitled to 
liens, although the contractor has released his own 
right to a lien,t but not where he has executed a 
release of all claims for mechanics’ liens.? 

[§ 459] G. Tender. A mechanic’s lien may be de- 
stroyed and extinguished by a proper and sufficient 
tender of the amount due* made before the filing 
of the len* or the commencement of an action to 
foreclose it,> but not by a tender of less than the 
amount claimed,® a tender before the work has been 
finished, and when nothing is due the lien claim- 
ant,” nor, it is held, by a tender which is refused 
by reason of a mistake of law.’ 

[§ 460] H. Payment—1. In General. 


The 


A payment 


Lumber Co. v. Simpson, 83 Tex. 370, 
18 SW 812. 


95. Maryland Brick Co. v: Dun- 
kerly, 85 Md. 199, 36 A 761; Nickel 
vw. Blanch, 167Mdn) 456;ad0h Ar 234): 


Wilson v. Wilson, 51 Md. 159. But 
see Reilly v. Williams, 47 Minn.-590, 
50 NW 826 (where a contractor who, 
under one general contract with the 
owner, had constructed, upon con- 
tiguous lots, two separate buildings, 
each requiring the same amount and 
character of labor and material, after 
having been paid more than half the 
contract price, released one of the 
houses and lots from his lien, under 
an agreement with the owner that 
he should retain a lien on the other 
for the balance due on his contract, 
he could file and enforce his lien on 
the remaining house and lot for the 
entire balance due him, where there 
were no third persons whose inter- 
ests were prejudicially affected by 
the release). 

96. Wortman vy. Frid-Lewis Co., 
eee 33 WestLR 119, 9 WestWkly 


97. Albrecht v. Foster Lumber Co., 
126 Ind. 318, 26 NE 157; Katzenbach 
VewELOlty 43tNa Jer. rb Sermo Aes 83s 
But compare Golrick v. Tella, 22 R. I. 
281, 47 A 598 (where a materialman 
executed to the owner a release of 
lien for the purpose of enabling the 
contractor to obtain a payment upon 
the contract, the understanding be- 
tween the materialman and the con- 
tractor being that the full payment 
due under the contract should be ob- 
tained or the release be of no effect, 
and the release was presented to the 
architect according to the terms of 
the contract, who gave an order upon 
the owner for payment, and demand 
was made upon the latter by the con- 
tractor, and a portion only of the 
amount due paid to the contractor, 
the release was effective and the ma- 
terialman had no right to a lien). 

98. Shropshire v. Duncan, 25 Nebr. 
485, 41 NW 403. 

10 Auerbach vy. Alland® 196 NYS 


1. Willey v. Topping, 146 Pa. 427, 
23 A 335 [dist Schroeder v. Galiand, 
134 Pa. 277, 19 A 632, 19 AmSR 691, 
7 LRA 711]. 

2. Whitcomb v. Eustice, 6 Il]. A.574. 

3. Boise Lumber Co. v. Boise City 
Independent School Dist., 36 Ida. 778, 
214 P 143; Pittsburg Plate Glass Co. 
v. Leary; 25 S. D. 256, 126 NW 271, 
31 LRANS 746, AnnCasi1912B 928. 

4 Boise Lumber Co. v. Boise City 
Independent School Dist., 36 Ida. 778, 
214 P 148. 

5. Schwab v. Loubat, 1 NYMonth 
LBul 45. 

6 Dowdney v. McCollom, 5 Daly 
(N. Y.) 240. 

7. Patch v. Collins, 158 Mass. 468, 
33 NE 567. 

8. Rubenstein v. People’s Lumber 
Co., 231 Mich. 674, 204 NW 723 (there 
being no bad faith). 


Fe 


342 [40 C.J.] 


of the debt necessarily extinguishes the lien,® and 
a partial payment reduces the lien pro tanto,’° al- 
though it does not of course destroy the lien for 
the unpaid balance,'! unless it is so agreed,’* or 
unless by agreement the owner was liable only for 
the portion paid, the balance being assumed by 
a third person.!® The rules governing payments gen- 
erally'* are applicable in determining what consti- 
tutes a payment which will extinguish a mechanic’s 
lien or reduce the amount thereof.'® 

[§ 461] 2. Application of Payments—a. In Gen- 
Where the lien claimant at the time of receiv- 


eral, 


9. Ill.—Clow v. Goldstein, 147 Ill. 
tA Olle 

Ind.—Jenckes v. Jenckes, 145 Ind. 
624, 44 NE 632. 

Mo.—Bopp v. Wittich, 88 Mo. A. 
129. 

Pa.—Wetherill v. Harbert, 2 Pa. 
348. 

Wash.—Lipscomb v. Exchange Nat. 
Bank, 80 Wash. 296, 141 P 686. 

{a] Payment of sum previously 
tendered.—(1) The failure of the 
owner to keep good a former tender 
unjustifiedly refused by the lenor 
is not ground for denying him the 
privilege thereafter to make payment 
of the sum previously tendered, such 
payment satisfying the conscience of 
the court. Rubenstein v. People’s 
Lumber Co., 231 Mich. 674, 204 NW. 
723. (2) Tender see supra § 459. 

[b] Payment of amount agreed 
for specific portion of work.— Where 
the owner of a building pays the 
contractor the amount agreed be- 
tween them to be due for a specific 
portion of the work, the latter is 
debarred from making any further 
claim for the same work. Dengler v. 
Auer, 55 Mo. A. 548. 

10. Duncan v. Aaron, 11 Del. 566; 
Clark v. Huey, 12 Ind. A. 224, 40 NE 
152; Burnett v. Ewing, 39 Wash. 45, 
80 P 855. 

[a] Where a contractor files ap- 
portioned liens against a number of 
houses, and then receives a part pay- 
ment from the owner, and afterward 
receives the full amount of the liens 
filed against some of the houses from 
a sheriff’s sale, thus being overpaid 
as to those houses, the owner, in a 
suit on the other liens, is entitled 
to a credit for such excess. Moore 
v. Culbertson, 3 Walk. (Pa.) 448. 

11. Thompson v. Luciano, 211 
Mass. 169, 97 NE 892; Dennis v. 
Smith, 38 Minn. 494, 38 NW 695. 

{a] Applications of rule. — (1) 
Where an account containing both 
lienable and nonlienable items was 
filed, but the items were severable 
and hence the lien was not defeated 
(see supra § 299), the application 
generally on the account of a pay- 
ment less than the amount of the 
lienable items would not extinguish 
the whole lien. Dennis v. Smith, 38 
Minn. 494, 38 NW 695. (2) Where a 
person agrees to erect a house for 
another, and the real estate is sold 
before completion, and the buyer 
agrees to®pay the contractor in cash 
and by the surrender of a claim 
against him, the contractor has a 
mechanic’s lien for the balance due 


him over the surrendered indebted. 
ness. Jeter v. McCarty, 9 Ky. Op. 
610. 

12. Taylor v. Dutcher, 60 App. Div. 


531, 69 NYS 951. 
Release in consideration of pay- 
ment of less than due see supra § 457. 
IsSeSmith: hvseelowa “City,- wetci, 
Assoc., 60 Iowa 164, 14 NW 221. 


14. See Payment [30 Cyc 1187 et 
seq]. 

15. See cases infra this note, 

[a] DBeposit.—Where plaintiff, a 


materialman, who was alsora private 
banker, furnished a contractor with 
materials for the construction of de- 
fendant’s building, without any 
agreement between plaintiff and the 
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subject.17 


[8§ 460-461 


ing a payment from the owner or the contractor has 
other claims against the person by whom such pay- 
ment is made, the effect of the payment upon the 
lien depends upon whether the payment was applied: 
to the lienable claim,’® and the application of such 
payments is governed by the general rules on the 
If the debtor applies the payment his 
application governs;'* but if he does not do so the 
creditor may apply the payment on whichever debt. 


he chooses,'® and if he applies it to a debt other 


contractor as to when plaintiff should 
be paid for the materials except that 
the contractor would make a payment 
out of the first money received from 
defendant, and the contractor de- 
posited with plaintiff a sum more 
than sufficient to pay for the ma- 
terials and which plaintiff knew the 
contractor had received from defend- 
ant on the contract price but the 
deposit was subject to the contrac- 
tor’s order and the contractor checked 
out a part of the deposit to pay for 
labor on the building and agreed to 
let plaintiff apply a part on the debt 
for materials, the deposit was not a 
payment to plaintiff precluding him 
from the enforcement of a mechanic’s 
lien for the balance of his claim. 
Carter v. Martin, 22 Ind. A. 445, 53 
NE 1066. site 

{b] An overdraft by the contrac- 
tor on his bank, which has been al- 
lowed by direction of the owner, an 
officer of the bank, but for which the 
contractor remains bound to _ the 
bank, is not a payment to the con- 
tractor which reduces his lien claim, 


Bulburt: vii Just,) 1267 Mich. 733 7% 785 
NW 872. 
[c] The delivery of worthless 


checks (1) to laborers and material- 
men does not in itself constitute a 
payment of the accounts, particularly 
as to laborers who, upon ascertaining 
the worthlessness of the checks, re- 
turn them. Church E. Gates & Co., 
Inc. v, National Fair, ete., Assoc., 225 
N. Y. 142, 121 NE 741 [mod 172 App. 
App. 581, 158 NYS 1070, and remitti- 
tur granted 226 N. Y. 558 mem, 122 
NE 621 mem]. (2) However, labor- 
ers and materialmen who indorse 
and deliver the checks to third per- 
sons and do not redeem them are 
not entitled to a lien so far as their 
accounts are canceled by such checks. 
Church HE. Gates & Co., Inc. v. Na- 
tional Fair, etc., Assoc., supra. 

{d] Indebtedness of claimant to 
owner.—Where a person who is erect- 
ing a building and has purchased 
lumber of a merchant becomes pos- 
sessed of a note of the merchant 
payable in lumber of a_gz2reater 
amount than that already purchased, 
and afterward purchases more than 
the balance of the note, and a lien 
is filed by the merchant, the claim is 
pro tanto extinguished by the note, 
and the owner and merchant cannot, 
by agreement between themselves 
after the house has been sold, apply 
the note to the payment of lumber 
furnished for another house of the 
owner on which the merchant failed 
to claim a lien. Hopkins v. Conrad, 
2 Rawle (Pa.) 316. 

[e] Erroneously giving credit will 
not destroy the lien for material not 
in fact paid for. West Side Lumber, 
etc.,' Co. v. Herald; 64. Ori 210, 11128 
P 1006, AnnCas1914D 876. 

{f{] Payment in mode fixed by 
contract.—(1) Where payment has 
been made in property in the man- 
ner agreed, the person receiving it 
will not be allowed to change his 
mind, turn back the property received 
in payment, and assert a lien. Blan- 
ton v. Brandenburg, 143 Ky. 651, 
187 SW 212. (2) Where an architect 
drawing plans for a proposed build- 
ing and those excavating for the 


than the one for which the lien is claimed, as he 
is entitled to do,’ the payment does not discharge; 


basement performed services under 
a special contract for part cash and 
part in the interest-bearing obliga- 
tions issued by the corporate owner, 
and secured by the property being 
improved, the executed contract was 
not nugatory merely because the en- 
terprise failed of completion through: 
impracticability, and not through 
fraud, so that, having been fully paid’ 
for their services, they could have: 
no lien theretor. Lipscomb v. Ex- 
chaupe Nat, Bank, 80 Wash. 296, 141° 
i 

{g] A payment by the assignee to 
the assignor of a mechanic’s lien at 
the time of the assignment is pre- 
sumed to be in consideration of the 
assignment and not a payment of the 


claim. McFarland’s' Est,» 16 “Pa: 
Super. 142. J 
[h] Payment to agent.— Where 


claimant has constituted another per- 
son his agent to receive payment, a 
payment to such person will be given 
effect. Peerless Pac. Co. v. Manning, 
89° Or. 691, 175 P1429. \ 

What constitutes payment to con- 
tractor defeating or reducing liens of, 
subcontractor, etc. see infra § 464. { 


16. Gantner v. Kemper, 58 Mo. 567. 
17. Dey v..Anderson, 39 N. J. L.' 
eee And see infra text and notes 
=Sior 1 


Application of payments generally 
see Payment [30 Cyc 1227 et seq]. | 

18. Cal—Petersen v. Shain, 4 Cal. 
Unrep. Cas. 122; 33 P' 1086. i 

Kan.—McCleery-Dudley Lumber: Co. 
v. Workman, 105 Kan. 505, 185 P 288, 

Ky.—Brink vy. Walter, 145 Ky. 17, 
139 SW 1064. 

Md.—German Lutheran Evangeli- 


cal St. Matthew’s Cong. v. Heise, 
44 Md. 453. 

Or.—Portland Floor Co. vy. Chas. 
K. Spaulding Logging Co., 64 Or. 


316, 180 P 52. ; 
[a] For example, where a con- 
tractor, ‘before receiving any money 
from the owner, paid one hundred 
dollars to a Subcontractor, with in- 
structions to credit thirty-nine dol- 
lars and eighty-five cents in payment 
of the contractor’s prior indebted- 
ness, and the balance on the contract, 
the owner was only entitled to credit 
for such balance. Brink v. Walter, 

145 Ky. 17, 139 SW 1064. 
Dewald, 7 


19. Ind.—Brigham v. 
Ind. A. 115, 34 NE 498. 

Kan.—McCleery-Dudley Lumber Co. 
v. Workman, 105 Kan. 505, 185 P 
288. 

Ky.—Thacker vy. Bullock Lumber 
Co., 140 Ky. 463, 131°SW 271. 

Mo.—St. Louis Sash, ete., Works 
pie Tonkins, 188 Mo. A. 1, 173 SW 

Mont.—Christnot v. Montana Gold, 
ete., Min. Co., 1 Mont. 44. 

Or——sSmith iv. Wilcox: 44 tOr, 48235 
TAPES To PT LOR r 

{a]_ Creditor may apply part to 
lienable claim and balance to other 
accounts.—Ridge v. Mercantile L. & 
TT. Co., 56 Mo. A. 155. 

20. U. S.—Bankers’ Trust Co. v. 
Te) ASeGillespie-Co,. 181" edt 44a0 
104 CCA 196. 

Md.—Frederick County Nat. Bank 
v. Dunn, 125 Md. 392, 93 A 984, 


Mich.—Union Trust Co. v. Casserly, 
127 Mich. 183, 86 NW 545. 


po ee ee De ee Tt err a! ae 2 ee 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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or reduce the lien.2?_ On the other hand, where the 
creditor applies the payment to the lien debt and the 
lien is thus extinguished, the application cannot be 
changed without the consent of the debtor so as to 
revive the lien.2?, The foregoing rules as to the ap- 
plication of payments by the creditor in the absence 
of directions by the debtor are applicable regardless 
of whether the creditor is-a contractor receiving 
payments from the owner,?? or a subcontractor, 
materialman, or laborer receiving payments from the 
contractor.24 Also, the general rule that, in the 
absence of a direction by the debtor to the con- 
trary, payments upon a general account may be 
applied by the ereditor to the oldest item thereof,?> 
is in most cases applicable to an account for which 
a materialman may establish a lien.2° Where no 
application. is made by either the debtor or cred- 
itor, the law will apply the payment as justice and 
equity may require,”” and under the rules governing 
the application of payments generally”® the court 
will ordinarily apply a payment to unsecured debts 
or nonlienable items, leaving the lienable claim and 
the lien therefor unaffected,?® or, in the case of a 
continuous account, it will apply the payment to 
the first or oldest unpaid debit items thereof.®° 
However, in cases where the circumstances require 
it the courts will not hesitate to depart from these 
rules.** Sometimes a payment is applied pro rata 
so as to reduce the lien on each of several build- 
- ings,°* or is applied so as first to discharge the lien 
on a separate tract sold to a third person after the 
filing of the hen.** A payment or credit made at 
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a time when nonlienable indebtedness has not been 
ascertained or fixed cannot be applied thereto.** 
Likewise a payment made before any breach of con- 
tract occurred cannot be applied to the payment of 
damages for a subsequent breach of the contract.%° 
Payments made by a contractor to a subcontractor, 
materialman, or laborer cannot be applied on non- 
lienable items to the prejudice of the owner by 
agreement between debtor and creditor entered into 
after commencement of suit to enforce the len.*¢ 
Money paid by the owner to materialmen cannot be 
applied by them to the payment of an amount owed 
them by the contractor upon transactions not con- 
nected with the contract for the erection of the 
building.*7 It has been held in some eases that mere 
credits upon continuing contracts or open accounts 
do not adjust any particular items covered by such 
continuing contract or open account, where there is 
no agreement or special cireumstances requiring such 
application of payments;** and that, where a.sub- 
contractor employed on defendant’s building has 
had an account with the contractor for work and 
material on contracts for other buildings, he has no 
right to credit the contractor on their old account 
for material furnished by the contractor to the 
subcontractor and which actually went into de- 
fendant’s building.®® 

Receipt. In cases where there are misrepresenta- 
tions, a receipt does not necessarily require the 
amount receipted for to be credited on the lienable 
claim.*® A receipt reciting that the payment is on 
account of ‘‘work’’ does not conclusively show an 


Mo.—Glencoe Lime, ete, Co. v.| Gantner vy. Kemper, 58 Mo. 567. NW 203. 
Polar Wave Ice, etc., Co., (A.) 184 28. See Payment [30 Cye 1244, R. I.— Briggs v. Titus, 7 R. I. 441; 
SW 952. 1246]. ey v. Walsham, 16 R. I. 698, 19 
29., U: A 323 


Or.—Christman y. Salway, 103 Or. 
666, 205 P 541. 

Wis. —W. H, Pipkorn Co. v. Evan- 
gelical Lutheran St. Jacobi Soc., 144 
Nias: 501, 129'- NW 516. 

We 5s C.— British Columbia Mills, etc., 
Co. v. Horrobin, 12 B. C. 426 

21. Brigham v. Dewald, q Ind, A. 
115, 34 NE 498; Christman v. Salway, 
103 Or. 666, 205. P 541. 

22. Bobb vy. Wittich, 88 Mo. A. 129; 
Spalding v. Burke, 33 Wash. 679, 74 


Bankers?” Trust:Co, ve Ts A. 
Gillespie Co., 181 Fed. 448, 104 CCA 
196; McCartney v. Buck, 13 Del. 34, 
12. A 717; Allen v. Frumet Min., etc., 
Co., 73 Mo. 688; Reynolds v. Patten, 
10 Mise. 155, 30 NYS 1050, 7 Misc. 
744 mem, 27 NYS 1123 mem [rearg 
granted 5 Misc. 215, 25 NYS 100, 3 
Misc. 625, 23 NYS 1164]. 

24. Ind—Brigham v. Dewald, 7 
Ind. A. 115, 34 NE 498. 

- Ky.—Thacker vy. Bullock Lumber 
Co., 140 Ky. 463, 1381 SW 271. 

Md.—Frederick County Nat. Bank 
v. Dunn, 125 Md. 392, 93 A 984; Ger- 
man Lutheran Evangelical St. Mat- 
thew’s Cong. v. Heise, 44 Md. 453. 

Mich.—Union Trust Co. v. Casserty, 


23. 


127 Mich. 183, 86 NW 545. 
Mo.—Glencoe Lime, ete. Co. v. 
Polar. Wave Ice, etc.,.Co., (A.) 184 


SW 952; Ridge v. Mercantile L. & 
fT) Co; 56 Mo. Ad 1155; 

Pa.—Singerly v. Doerr, 62 Pa. 9; 
Dickinson College v. Church, 1 Watts 
& S. 462. 

Wis.—W. H. Pipkorn Co. v. Mil- 
waukee Evangelical Lutheran St. 
Jacobi Soc., 144 Wis. 501, 129 NW 


516. 
25. See Payment [30 Cyc 1235]. 
26. Harris v. Gilbert, (R. I.) 128 
A 11; Heim v. Elliott, 66 Wash. 361, 
119 P 826; Bateson v. Baldwin Forg- 


ing, ete., Co., 75 W. Va. 574, 83 SH 


27. McCartney v. Buck, 13 Del. 34, 
12 A 717; Compound Lumber Co. v. 
Murphy, 169 Ill. 348, 48 NE 472; 
McCleery-Dudley Lumber Co. Vv. 
Workman, 105 Kan. 505, 185 P 288; 


S.—Caldwell v. Winder, 30 
F. Cas. No. 18,245, 2 Hayw. & H. 24 
[rev on other grounds 14 How. 434, 
14 L. ed. 487]. 

Ill—Bowers v. Jarrell, 210 Ill. 
A. 256. See R. Haas Blectric, etc., 
Co. v. Springfield Amusement Park 
Co., 236 Ill. 452, 465, 86 NE 248, 127 
AmSR 297, 23 LRANS 620 (not ques- 
tioning the rule but holding that it 
does not apply where materials are 
returned and a credit is entered 
therefor, thus canceling the charge 
made for the materials, the court 
saying that: “If the return of these 
goods can be regarded as a payment 
at all, it would only be a paymieut ot 
the amount charged for the specific 
articles returned, and could not in 
any view be regarded as a general 
payment, which a court of equity 
would apply to nonlienable items’’). 

Mass.—Casey v. Weaver, 141 Mass. 
280,'6 NE 372. 

Minn.—Dennis v. Smith, 38 Minn. 
494, 38 NW 695. 


Mo.—Gantner v. Kemper, 58 Mo 
567; Price v. Merritt, 55 Mo. A. 640. 

Pa.—McKelvey Ven Jarvis: sokiee Pa. 
414; McQuaide v. Stewart, 48 Pa. 
198. 


Wash.—Heim v. Elliott, 66 Wash. 
361, 365, 119 P 826. 

Wis.—North v. La Flesh, 73 Wis. 
520, 41 NW 633. 

“Where a party performs work 
upon and furnishes material for a 
building, some of which embraces 
extra work which is not lienable, and 
has received partial payments with- 
out any direction as to their appli- 
cation, a court of equity will apply 
the payments to the nonlienable ac- 
count.” Heim v. Flliott, supra. 

30. Md.—German Lutheran Evan- 
gelical St. Matthew’s Cong. v. Heise, 
44 Md. 453. 

Minn.—L. J. Mueller Furnace Co. 
v. Burkhart, 149 Minn. 68, 182 NW 
909. 

Mo. — Kaufman-Wilkinson Lumber 
Co. v. Christophel, 59 Mo. A. 80. 

N. D.—Red River Lumber Co. v. 


Children ‘of Israel, 7 N.--D; . 46,73 


Wash.—Heim v. Elliott, 66 Wash. 
361, 119 P 826. 

W. Va.—Bateson v. Baldwin Forg- 
ing, etc., Co., 75 W.,Va, 574, 84 SH 


887; Huntington Plumbing, etc., Co. 
MEV asthe ass 75 W. Va. 78, 88 SHE 
1 


Ont.—McBean v. Kinnear, 23 Ont. 
313; Lindop v. Martin, 3 CanLYOce 
Notes 312. 


31. Ballou v. Black, 17 Nebr. 389, 
23 NW 3; Harris v. Gilbert, (R. I.) 
128A) 11, 


32, Ballou v. Black, 17 Nebr. 389, 
23 NW 3; Powell v. Nolan, 27 Wash. 
318, 67 P 712, 68 P 389. 


Been Dungan v. Dollman, 64. Ind. 
[a] Thus, where, in a proceeding 


to enforce mechanics’ liens on sev- 
eral separate tracts of land, a per- 
son who had purchased one of the 
tracts subsequent to the filing of the 
notices of the liens was made a de- 
fendant, and it was found that cer- 
tain sums had been paid on each lien 
respectively, and that another sum, 
exceeding the amount still due on 
the purchaser’s tract, had been paid 
without any special direction as to 
the tract to which it should be ap- 
plied, it was held that such sum 
should be first applied to discharge 
the lien on the purchaser’s tract. 
Dungan v. Dollman, 64 Ind. 327. 

34 Giant Portland Cement Co. v. 
New York, 232 N. Y. 395, 1384 NH 
ides 187 App. Div. 581, 177 NYS 
35. Haskell v. McClintic-Marshall 
Co., 289 Fed. 405 [mod 281 Fed. 166]. 


36. McBean v. Kinnear, 23 Ont. 
313. 

37. Bowen v. Desser, 179 Cal. 322, 
L76"P) 258: 


38. People’s Bank v. 
Fla. 479, 90 S 458. 


Arbuckle, 82 


39. Mills v. Olsen, 43 Mont, 129, 
1156-P33, 
40. Bankers’ Trust’ Co. v. T. <A. 


Gillespie Co., 181 Fed. 448, 104 CCA 
196; Schallert-Ganahl Lumber Co. v. 
Neal, 91 Cal. 862,. 27 .P 748. 
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application of the payment to a labor account 
alone.*+ 

- [§ 462] b. Payments by Contractor with Money 
Received from Owner.*? Frequently a person fur- 
nishing materials to a contractor engaged in the 
erection of several buildings accepts from the con- 
tractor a payment of money received by the contrac- 
tor from the owner of one of the buildings, and the 
question arises whether an application of the pay- 
ment otherwise than on the claim for materials 
furnished for the building of the owner supplying 
the money will be upheld.t? The question is gen- 
erally determined according to claimant’s knowledge 
or notice, or absence thereof, of the source of the 
money paid, the application being upheld where 
claimant was without knowledge or notice of the 
source of the funds,** but not where he had knowl- 
edge or notice of the souree.*® Courts adhering 
to this view take the position that claimant is not 
bound to ascertain from what particular contract 
the contractor realized the money with which he 
made the payment.*® Some courts, however, hold 
that the application will not be upheld even where 
claimant was without knowledge of the source of 
the money paid,** it being incumbent on him to 
ascertain the account to which the payment is to 
be applied.*® In some eases the courts, in refusing 
to disturb an application by claimant of a pay- 
ment, give weight to the fact that the owner in 


paying the money to the contractor gave no direc-° 


tions as to its application,*® or that he, with at 
least implied knowledge of claimant’s lien, did not 
exact a waiver thereof.°° On the other hand it is 
held that, where the owner makes a payment on 
the assurance of the contractor that it is to be 


MECHANICS’ LIENS 


[§§ 461-464 


applied to the payment of a claim for materials, 
it should be so applied®* and not applied to the pay- 
ment of a loan owing by the contractor to the ma- 
terialman.>? Also an application by a materialman 
to other debts of the contractor of money received by 
cashing a check of the contractor will not be upheld 
where it is not only contrary to directions given 
by the owner who furnished the money with which 
the check was paid, but the materialman cashed 
the check in violation of an agreement not to do 
so. However, some courts have refused to dis- 
turb an application of a payment contrary to the 
directions of the owner to the contractor in the 
absence of knowledge on the part of claimant of 
such directions.°4 The court will not disturb an 
application of payments where the directions of the 
owner were followed,®° or where it does not appear 
from the pleadings®® or the testimony®’ that the 
money with which the payment was made came from 
the owner in question. , 

[§ 463] c. Payments by Subcontractor with Money 
Received from Contractor. A materialman accept- 
ing from a subcontractor a payment of money which 
the subcontractor has received from the contractor 
on the contract may apply it to a prior debt of the 
subcontractor, and still maintain his lien, where no 
liens have yet been filed against the property®® and 
the jurisdiction is one in which a len does not 
attach until the notice of the lien is filed.®® 

[§ 464] 3. Payments to Contractor as Affecting 
Liens of Other Persons®°—a. In General. Under 
statutes conforming to the Pennsylvania system of 
direct liens*! the right of a subcontractor, material- 
man, or workman to a lien is not dependent upon 
the state of accounts between the owner and con- 


41. Thompson v. 211 
Mass. 169, 97 NE 892. 

[a] Reason for rule—‘‘Work is 
used frequently in the sense of’an 
undertaking, enterprise or project, 
and is not employed necessarily as 
a synonym for labor. There is noth- 
ing in the language of this receipt, 
which constitutes an appropriation of 
the payment to the labor account 
alone. It should be treated as a par- 
tiaL payment on the_ contract.” 
Thompson v. Luciano, 211 Mass. 169, 
170, 97 NE 892. 

42. Statutory duty of owner to see 
that payments are properly applied 
see infra § 470. 

See cases infra notes 44-55. 

44, Stolaroff v. Bassett Lumber 
Co., 21 Ariz. 490, 190 P 81; Corlett- 


Luciano, 


Stone Lumber Co. v. Parker, 230 
Mich. 537, 203 NW 122; Schwager- 
Nettleton Mills v. Carstens, 106 


Wash. 392, 180 P 137; Lemon vy. Duns- 
muir, (B. C.) 5 WestLR 505. 

{a] Notice after the payment and 
application thereof‘ is too late. 
Stolaroff v. Bassett Lumber Co., 21 
Ariz. 490,190 P 81. 

45. Harris v. Gilbert, (R. I.) 128 
A 11; Kane v. F. R. Woodbury Lum- 
beri@on 121) Wash. 149" 208 (P-1107; 
Hughes v. Flint, 61 Wash. 460, 112 
P 633; Farr v. Weaver, 84 W. Va. 
*182, 99 SH 395. 

46. Campbell Glass, ete, Co. v. 
Davis-Page Planing Mill Co., 130 
Mo. A. 474, 110 SW 24; Lemon 
v. Dunsmuir, (B. C.) 5 WestLR 
505. 

47, Williams v. Willingham-Tift 
Lumber Co., 5 Ga. A. 533, 63 SE 584; 
Sioux City Fdy., etc., Co. v. Merten, 
aie Iowa 332, 156 NW 367, LRA1916D 
1247 


[a] Doctrines held inapplicable.— 
(1) Neither the doctrine of estoppel 
(Sioux City Fdy., etc., Co. v. Merten, 
174 Iowa 332, 156 NW 367, LRA1916D 
1247) (2) nor mingling of funds 


(Sioux City Fdy., etc., Co. v. Merten, 
supra) (3) stands in the way of a 
correction of the application by a 
court of equity. 

{[b] Right of owner.—‘‘With the 
state of accounts between the con- 
tractor and the materialman relat- 
ing to materials furnished for other 
buildings than his own the owner 
has nothing to do. He has the right 
to have all the money that has been 
paid to the materialman on his ac- 
count applied for his benefit, and not 
appropriated by the materialman to 
the payment of a general account 
against the contractor, in which is 
included accounts for material fur- 
nished to the contractor for other 
persons.” Williams v. Willingham- 
Tift Lumber Co., 5 Ga. A. 533, 535, 
63 SE 584. 

48. Williams v. Willingham-Tift 
Lumber Co., supra. 

“When a-‘materialman is furnish- 
ing at the same time material to 
one contractor for the improvement 
of property belonging to different 
persons, and has full knowledge of 
the separate contracts, and money is 
paid to the materialman by the con- 
tractor from time to time on ac- 
count of the material so furnished, it 
is incumbent upon the materialman 
to keep separate accounts and to find 
out from the contractor on what 
contract the money is paid, and to 
what account it ‘should be applied. 
If he does not.do so, but applies the 
money as a credit on a general ac- 
count against the contractor, he 
thereby waives his right to a lien on 
the owner’s property, and must look 
alone to the contractor.” Williams 


v. Willingham-Tift Lumber Co., su- 
pra. 

49. San Pedro Lumber Co. _ v. 
Schroeter, 156 Cal. .158,..103 P 888 


[dist Goss v. Strelitz, 54 Cal. 640]; 
Corlett-Stone Lumber Co. v. Parker, 
230 Mich. 537, 203 NW 122. 


50. Wisconsin Lime, etc., Co. v. 
Reed, 204 Ill. A. 479. 

51. Hammond Lumber Co. v. 
Fanta, 179 Cal. 652, 178 P 508. 

52. Hammond Lumber Co. v. 


Fanta, supra. 

53. Boyer-Van Kuran Lumber, 
etc., Co. v. Colonial Apartment House 
Co., 94 Nebr. 180, 142 NW 519. 

[a] Thus, where a materialman 
received an undated check from the 
principal contractor for materials 
used in other buildings and agreed 
not to cash it until he received no- 
tice from the contractor of a deposit 
to meet the same, but violated such 
agreement by filling out the date 
and presenting the check for pay- 
ment after the contractor had depos- 
ited an amount received from the 
owner for application to certain 
claims, including that of the ma- 
terialman in question, such material- 
man could not, on applying the pro-: 
ceeds of such check on another debt, 
enforce a lien on the building with- 
out giving credit for the amount 
received on such check. Boyer-Van 
Kuran Lumber, ete,, Co. v. Colonial 
Apartment House Co., 94 Nebr. 180, 
142 NW 519. 


54. Bohn v. Wilson, 53 Or. 490, 
101 .P 202. 

55. Metals, Ltd. v. Trusts, etc., 
Co., (Alta.) 22 DomLR 495. 


56. Portland Floor Co. v. Chas. K. 
Spaulding Logging Co., 64 Or. 316, 
130 P52; 

57. Sandusky Grain Co. v. Bor- 


den’s Condensed Milk Co., 214 Mich. 
306, 183 NW 218. 


58. Mack v.' Colleran, 186 N. Y. 
ee mem, 32 NE 604 [rev-18 NYS 
104]. 

59. See supra § 327. 

60. Effect on right of subcontrac- 


tors, etc., to lien of stipulations in 
principal contract as to payment see 
supra § 165. 

61. See supra § 163. 


For later cases, developments and changes in the law seo cumulative Annotations, same title, page and note number, _ 
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tractor,®? and hence the lien is not defeated or , tanto according as the payments are in full or in 


affected by any payment to the contractor ;°* but 
under the New York system of lens by subroga- 
tion®* the right of such persons to a lien is dependent 
upon there being something due or to become due 
the contractor, and exists only to the extent of 
such amount,®°* and payments properly made to the 
contractor, in good faith and in accordance with 
the provisions of the contract, before the owner is 
given statutory notice of their claims, or has ac- 
quired actual notice or knowledge thereof, will de- 
prive them of the right’to a lien, entirely or pro 


62. See supra § 163. 

63. Ida—Weeter Lumber Co. v. 
Fales, 20 Ida. 255, 118 P 289, AnnCas 
1918A 408. 

Ind.—Crawfordsville v. Johnson, 51 
Ind. 397; Colter v. Frese, 45 Ind. 96; 
Coonse, etc., Ice Co. v. Home Stove 
Co. Oe Ind wAs 226.9 121) INE 293% 
Indiana R. Co. v. »Wadsworth, 29 
Ind. A. 586, 64 NE 938; Caulfield v. 
Polky 17 «indy “A. 4295. 46.5NH 932): 
Sauk v. Huey, 12 Ind. A. 224, 40 NE 
152. 

Kan.—Rankin v. Rankin, 86 Kan. 
ae 122--.P* 1.1-2:0; 


7r—Monyahan v. Lancaster, 168 
Ky.- 677,182 SW-.862; . Rieger v, 
Schulte,, 151. Ky. 129, 151 SW 3955 


Browinski v. Pickett, 113 Ky. 420, 68 
SW 408, 24 KyL 305. 

Md.—Shoop v. Powles, 13 Md. 304. 
. Mo.—Ittner v. Hughes, 133 Mo. 
679, 34 SW 1110;. Henry, etc.,- Co. v. 
Evans, 97 Mo. 47, 10 SW 868, 3 LRA 


332; Meyer v. Schmidt, 130 Mo. A. 
333, 109 SW 882. 
nt.—Gould -v. Barnard, 14 Mont. 


Mo 
SoD, Sone 131%. 

Nebr.—Ballou v. Black, 21 Nebr. 
131,,.81)-N W., 673; 

Nev.—Lonkey v. Cook, 15 Nev. 58; 
Hunter v. Truckee Lodge No. 14 I. O. 
QO. F., 14 Nev. 24. 

N. *D.—Langworthy Lumber Co. v. 
Hunt, 19 N. D. 433, 122 NW 865. 

Oh.—-Hollowell vy. Schraden, 9 Oh. 
A. 306 (under the statute as amended 


by...103. Oh. . L369)... Under prior 
statutes the rule was. otherwise. 
Courtat. v. Ehrhardt, 11 Oh. Dec. 


(Reprint) 628, 28 CincLBul 138. 

Tenn.—Reeves v. Henderson, 90 
Tenn. 521, 18 SW 242. 

Wash.—Spokane Mfg., etc., Co. v. 
Men eeney: 1 Wash. 609, 21 P 198. 

W. Va.—Collins v. Davis, ete., Col- 
lege, 72 W. Va. 583, 79 SH 10. Contra 

McKnight Vv. Washington, 8) Wi Via. 
cre 

Wis.—Hall v. Banks, 79 Wis. 229, 
48 NW 385. 

[a] Payment before delivery of 
materials.—That the owner settled 
with and paid the contractor before 
part of the material was delivered by 
a materialman did not affect the right 
of the materialman to a lien. Home 
Brewing Co. v. Johnson, 41 Ind. A. 
44, 838 NE 358. 

[b] Payment prior to notice.—It 
is no defense to an action by a ma- 
terialman to enforce a lien that the 
owners had. paid the contract price 
before receiving notice of the claim. 
Meyer v. Schmidt, 130 Mo. A. 3383, 
109 SW 8382. 

[c] Payment before filing of lien. 
—Payment by the owner of the full 
contract price to the contractor, prior 
to the filing of a lien by a laborer or 
materialman, is no defense in an ac- 
tion to foreclose such lien. Weeter 
Lumber Co. v. Fales, 20 Ida. 255, 118 
P 289, AnnCasl1913A 403. 

64. See supra § 162. 

65. See supra § 162. 

66. See supra § 320. 

67. Ala.—Alabama, etc., Lumber 
Co. v. Tisdale, 139 Ala. 250, 36 S 618. 

Cal.—Dunlop v. Kennedy, 34 P 92; 


Kerckhoff-Cuzner Mill, etc., Co. v. 
Cummings, 86 Cal. 22, 24 P 814; 
Dingley v. Greene, 54 Cal. 333, 597: 


Wells v. Cahn, 51 Cal. 423; Renton v. 
Conley, 49 Cal. 185; Blythe v. Poult- 
ney, 31 Cal. 233; McAlpin vy. Duncan, 
16 Cal. 126. 


Colo.—Sayre-Newton Lumber Co. v. 
Union Bank, 6 Colo. A. 541, 41 P 844. 

Conn. —Hubbell, etc., Co. v. Pente- 
cost, 89 Conn. 262, 93 A 672; Kelly 
Vv. Alling, 84 Conn. 487, 80 "A 782 
Tice v. Moore, 82 Conn. 244, 73 A 
1335 1% AnnCas. 113; Abbey v. Herzer, 
74 ‘Conn. 493, 51 A 513; Gridley v. 
Sumner, 43 Conn. 14. 

D. C.—wWinter v. Hazen-Latimer 
Co., 42 App. 469; Whelan v. Young, 
24) Dyers 

Fla.—Belote v. Chalifoux, 68 Fla. 
537, 67'S 108; Carter v. Brady, 51 
Fla. 404, 41 S 5389; Macfarlane v. 
Southern Lumber, ete., Co,, 47 Fla. 


201, 3618S 1029; 

Ill.—Shaw vy. Chicago Sash, etc, 
Mfg. Co., 144 Ill. 520, 33 NE_ 870; 
Brown v. Lowell, 79 Ill. 484; Biggs 
v. Clapp, 74 Ill. 335; Schultz v. Hay, 
Ge i 157; Prescott v. Maxwell, 48 
Ill. F 

lowa.—Empire Portland Cement 
Co. v. Payne, 128 Iowa 730, 105 NW 
331; Iowa Stone Co. v. Crissman, 112 
Towa 122, 88 NW 794 [dist Green Bay 
Lumber ‘Co. v. Thomas, 106 Iowa 
154, 76 NW _ 651; Simonson Bros. 
Mfg. Co. v. Citizens’ State Bank, 105 
Towa 264, 74 NW 905; Merritt v. 
Hopkins, 96 Iowa 652, 65 NW 1015; 
Chicago Lumber Co. v. Woodside, 71 
lowa,a009,) 02; NW 3813) Othmer. iv. 
Clifton, 69 Iowa 656, 29 NW 767; 
Gilchrist v. Anderson, 59 Iowa 274, 
13 NW 290]; Epeneter v. Montgomery 
Gounty, 98 Iowa 159, 67. NW .93; 
Parker v. Scott, 82 Iowa 266, 47 NW 
1073; Hug v. Hintrager, 80 Iowa 359, 
45 NW 10385; Mallory v. Marion 
Water-Works Co., 77 Iowa 715, 42 
NW 521; Fullerton Lumber Co. v. 
Osborn, 72 Iowa 472, 34 NW 215; 
Martin v. Morgan, 64 Iowa 270, 20 
NW 184; Andrews v. Burdick, 62 
Iowa: 714, 16 NW 275; Stewart v. 
Wright, 52 Iowa 335, 3 NW 144; 
Kilbourne v. Jennings, 88 Iowa 533. 
And see Mason City Brick, etc., Co. 
v. Lamson, 190 Iowa 365, 180 NW 
314 (recognizing the rule). 

La.—State v. Recorder of Mort- 
gages, 25 La. Ann. 61; Rousselot v. 
Kirwin, 8 La. Ann. 300; Prola v. 
Mazzei, 2 La. A. (Orleans) 174. 

Miss.—Citizens’ Lumber Co. v. 
Netterville, 187 Miss. 310, 102 S 178. 

N. J.—Taylor v. Reed, 68 N. J. L. 
178, 52 A- 579; Person v. Herring; 
63.N. J. i. 599, 44-A 753. 

N. Y.—Robbins v. Arendt, 148 N. 
Y. 678, 483 NE 165; McCorkle v. Herr- 
man, 117 N. Y. 297, 22 NE 948 [rev 
5 NYS 881]; Gibson v. Lenane, 94 
IN; Yeu 18:35—Crane -v:., Genin, 60j0 Nw’. 
127; Lumbard v. Syracuse, etc., R. 
Co., 55 N. Y¥. 491; Carman v. McIn- 
crow, 13 N. Y. 70; Martens v. O’Neill, 
(31. -Appy Div. »123,-115° NYS. 3260 
[rearg den 134 App. Div. 924 mem, 
118 NYS 1123 mem]; Snyder v. Mon- 
roe Eckstein Brewing Co., 107 App. 
Div. 328, 95 NYS 144 Laff’ 1838. N.Y. 
576 mem, 80 NE 1120 mem]; Law- 
rence v. Dawson, 50 App. Div. 570, 
64 NYS 185 [aff 167 N. Y. 609, 60 NE 
Dit eeBall, sete... Copan Clank ete; 
Cor, 31 App. Div. 356, 52 NYS 443; 
Smith v. Merriam, 67 Barb. 403; 
Pike v. Irwin, 3 N. Y. Super. 14: 
Smith v. Coe, 2 Hilt. 365 [aff 29 N. 
Y. 666]; Allen v. Carman, 1 E. D. 
Smith 692; Kennedy v. Paine, 1 E. D. 
Smith 651; Drall v. Gordon, 51 Misc. 
618, 101 NYS 171; Shulman v. Mai- 
son, 25 Misc. 765, 54 NYS 1009; 


part only leaving something still due.** 
rule may apply, even though the owner has per- 
mitted the subcontractor to proceed with the work,°*® 
or although he stated to claimant that he would 
defer making the payment to a specified date, and 
then made the payment prior to the date men- 
tioned ;®® but where the owner promised to make 
no further payments without notice to the subcon- 
tractor, payments subsequently made without regard 
to such obligation are not effective against the sub- 
contractor;’° and under some circumstances, as be- 


The latter 


Lemieux v. English, 19 Mise. 545, 43 
NYS 1066; Scavalone y. Portelli, 197 


NYS 97; Rosenbaum v. Paletz, 114 
NYS 802; Schneider v. Hobein, 41 
HowPr 232; Thompson y. Yates, 28 
HowPr 142. 

N. C.—Rose v. Davis, 188 N. C. 355, 
124 SE 576; Wood v. Atlantic, etc., 


R. Co., 181 N. C. 48, 42 SE 462; Clark 
Va. Hdwards;, dio, Nw ©. 115, 26. SE 


794; Parsley v. David, 106 N. C. 225, 
10 SE 1028. 
Tex.—Burt v. Parker County, 77 


Tex. 338, 14 SW 335; Sens v. Tren- 
tune, 54 Tex. 218; Huffman vy. Mc- 
Donald, (Civ. A.) 261 SW 146; 
Thompson v. Kleinman, (Civ. A.) 259 
SW 593; Thelander v. Becker, (Civ. 
A.) 199 SW 848; Wilkerson v. Mc- 
Murry, (Civ. A.) 167 SW 275; Nichols 
v. Dixon, (Civ. A.) 85 SW 1051 [aff 
99 Tex. 263, -89. SW —~765]; ~Sunset 
Brick, etc., Co. v. Stratton, (Civ. A.) 
53 SW 708; Riter v. Houston Oil 
Refinine..etc.,; e€Co,) 19 sexeiCivaeraA: 

516, 48 SW 758. 
Va.—Schrieber v. Bank, 
Smith, Conve. 


99 Va. 257, 38 SE 134. 

Can.—S. Morgan 
Sissiboo Pulp, etc., Co., 35 Can. S. C. 
93 [dism app 386 N. S. 348]. 

Alta.—False Creek Lumber Co. v. 
Sloan, 3 Alta. L. 363, 17 WestLR 525; 
Pioneer Lumber Co. v. Rooney, 19 
WestLR 913. Prior to an amendment 
of the statute in 1908 it was held 
otherwise. Rossy, Bros; wut ive 
Gorman, 1 Alta. L. 516, 9 WestLR 
3819; Lundy v. Henderson, 9 WestLR 
327; Union Lumber Co. v. Porter, 9 
WestLR 325 [dism app 8 WestLR 
423]; Gorman y. Henderson, 8 West 
LR 422. 

B. C.—Rosio v. Beech, 18 B. C. 73, 
9 DomLR 416, 23 WestLR 174, 406, 
3 WestWkly 952 
woe ——McéArthur v. Dewar, 3 Man. 

Ont.—Goddard v. Coulson, 10 Ont. 

1; In, re’ Sear; 23. Ont: 474; Truax 


Citizens’ 


Vv. Dixon, 17 Ont. 368. 
[a] In Georgia (1) this rule pre- 
vailed at one_ time. Allen. v. 


Schweigert, 113 Ga. 69, 38 SE 397; 
New Ebenezer Assoc. v. Gress Lum- 
ber Co., 89 Ga. 125, 14 SE 892; Guern- 
sey v. Reeves, 58 Ga.-290. (2) But 
under a subsequent statute an owner 
making payment to the contractor is 
relieved from liability only when 
such payment is appropriated to the 
valid claims of laborers and material- 
men. See infra § 470. 

68. Drall v. Gordon, 51 Misc. 618, 
OS CININCS ele 7ebis Rosenbaum v. Paletz, 
114 NYS 802. 

69. Streever Lumber Co. v. Mitch- 
ell, 183 App. Diy. 129,.170 NYS 272. 

[a] Thus, where a materialman 
went with the contractor to a com- 
mitteeman in charge of payment for 
improvements to a church, and the 
latter said he ‘would not pay the 
balance due until the following Mon- 
day, but the money was actually 
paid the same day, and the material- 
man filed a lien the following Tues- 
day, he acquired no lien, the com- 
mitteeman having said nothing to 
induce him to refrain from filing a 
lien, and the money being. payable 
at such time under the contract. 
Streever Lumber Co. v. Mitchell, 183 
App. Div. 129, 170 NYS 272. 

70. Rope v. Hess, 6 NYSt 710 
{rev on other grounds 118 N. Y. 668, 
23 NE 128]. 
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tween a materialman or subcontractor and the 
owner, claimant may be estopped to claim that a 
payment by the owner to the contractor was not 
may be estopped 


properly made,‘t or the owner 


to claim that the contractor has been paid."? 
order that the lien of a subcontractor, laborer, or 
materialman may be defeated or reduced by a pay- 
ment by the owner to the contractor, it is of course 
essential that there shall have been a payment;‘* 
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In 


tract.7® 


but unless it is provided otherwise by statute“ 


71, Garrison Grain, etc 
Farmers’ Mercantile Co., 
568, 164 NW 791. 

[a] For example, where a mate- 
rialman demanded that moneys. be 
paid the contractor, refused to supply 
further material unless a payment 
was made, and received the benefit 
- of the payment, he is estopped to 
claim that the money was not right- 
fully paid, or that the money so paid 
was not owing to the contractor. 
Garrison Grain, etc., Co. v. Farmers’ 
Mercantile Co., 181 Iowa 568, 164 
NW 791. 

Inducing payment to contractor as 
estopping claimant to claim lien see 
supra § 431. 

72. Welch v. Sherer, 93 Ill. 64. 

{a] Promise of owner to see that 
subcontractor was paid.—Where a 
subcontractor asked the owner to 
state the terms of the original con- 
tract, and the owner failed to do so, 
but on the strength of his promise to 
see that the subcontractor should be 
paid for his work the latter per- 
formed the work, the owner could 
not, as against the subcontractor, 
assert that the principal contractor 
had been paid. Welch v. Sherer, 93 
Ih. 64 

73. See cases infra this note. 

{a] Facts held not to constitute 
payment or full payment as against 
subcontractor, laborer, or material- 
man.—(1) Where a contractor ’under- 
took to erect a house in consideration 
of a stock of goods and some money, 
and plaintiff as subcontractor fur- 
nished materials to the contractor 
after the goods had been turned 
over and the money paid, but the 
agreement was that the money and 
the proceeds of the goods were to be 
held in trust to be applied by the 
trustee in payment of a balance in- 
curred in the erection of the house, 
and this agreement was in effect 
observed, the principal contractor 
was not paid in full prior to the fur- 
nishing of materials by plaintiff in 
such sense as to deprive the latter 
of his right to a lien as a subcon- 
tractor. Bartlett v. Mahlum, 88 Iowa 
329, 55 NW 514. (2) The owner is 
not entitled, as against a subcon- 
tractor, to treat the balance of in- 
debtedness on a merchandise account 
as a payment, where the contract it- 
self contains no provision therefor 
and prior to the filing of the lien 
there had been no such agreement or 
application. Williamson y. Barker, 
etc., Co., 180 App. Div. 807, 168 NYS 
125. (3) The mere execution of the 
owner’s note to the building con- 
tractor is not payment of the debt so 
as to- preclude a materialman from 
thereafter acquiring a lien on the 
owner’s property, while the note is 
still held by the contractor. The- 
lander v. Becker, (Tex. Civ. A.) 199 
Sw 848. But see infra note 76 [a] 
(10). (4) The owner’s indorsement 
of the contractor’s promissory notes 
when not in pursuance of any claims 
for liens cannot be allowed to prevail 
over the liens of subcontractors. 
Merritt v. Hopkins, 96 Iowa 652, 65 
NW 1015. (5) A verbal guaranty by 
the owner of the payment of certain 
debts of the contractor for materials 
purchased for the building is not a 
‘payment” affecting the rights of a 
subcontractor. And as the rights of 
the subcontractor with respect to his 


en ree tie 
181 Iowa 


lien’ are to be determined by the 
state of things at the time he gave 
notice to the owner, his rights are 
not affected by the fact that the 
Owner afterward and before suit 
brought upon the lien paid the bills 
which he had guaranteed. Gridley 
v. Sumner, 43 Conn. 14. (6) Where 
a principal contractor’s order on the 
owner in favor of a subcontractor 
was expressly repudiated by the 
owner, the owner cannot avail him- 
self of its force as payment in de- 
termining the amount due on the 
contract at the time another sub- 
contractor filed a lien after the ex- 
piration of the statutory period and 
gave the notice. Lindsay, etc., Co. 
v. Zoeckler, 128 Iowa 558, 104 NW 
802. (7) Proof that the owner paid 
for labor and materials, on the order 
of the contractor, an amount exeeed- 
ing the original contract price is not 
sufficient of itself to show that he 
has discharged his full obligations 
under the contract, where it appears 
that some extras were furnished and 
the contract gave him the right to 
make alterations in the plans where- 
by the contract price might be in- 
creased. Hannah, etc., Mercantile 
Co. v. Hartzell, 125 Mich. 177, 84 NW 
52. (8) Where a payment is made 
on the aggregate of the balances due 
under several building contracts, but 
is not applied to any particular por- 
tion of such aggregate sum, it will be 
presumed that the parties intended to 
apply it to the several balances in 
the order in which they became pay- 
able; and one who furnished mate- 
rials for the building on which the 
last balance became due, and who 
filed his notice of lien after such 
payment, is entitled to a lien on such 
building so far as the balance due 
the contractor therefor has not been 
satisfied after such application of 
the payment. Reynolds vy. Patten, 5 
Misc. 215, 25 NYS 100. 


ee See infra §§ 466, 467, 470- 
75. Payments before due. under 


contract see infra § 465. 

76. Dunlop v. Kennedy, 4 Cal. 
Unrep. Cas. 196, 34 P 92; Simonton 
v. Cicero Lumber Co., 108 Ill. A. 481; 
Rousselot v. Kirwin, 8 La. Ann. 300; 
Sunset Brick, ete, Co. v. Stratton, 
(Tex. Civ. A.) 53 SW 708. 

[a] Facts constituting payment.— 
(1) An actual bona fide payment 
otherwise than in money, as distin- 
guished from an agreement to pay 
in the future, defeats the claim of 
lienholders even though it is provided 
by statute that as to all liens except 
that of the contractor the whole con- 
tract price shall be payable in money. 
False Creek Lumber Co. v. Sloan, 3 
Alta. L. 363, 17 WestLR 525. (2) 
Likewise, an actual payment by the 
owner to creditors of the contractor, 
pursuant to an arrangement between 
the owner and the contractor, as 
distinguished from an unexecuted 
agreement for payment in the future, 
is effective as protection to the 
owner as against claimants who have 


not given written notice. Pioneer 
Lumber Co. vy. Rooney, (Alta.) 19 
WestLR 913. (3) The assignment to 


a third person by the contractor of a 
note given him by the owner has the 
effect of payment, Thelander  v. 
Becker, (Tex. Civ. A.) 199 SW 848. 
(4) Giving the contractor credit for 


[§ 464 


or contract,?> the owner may make payment to the 
principal contractor in any method and at any time 
that he chooses.’® 
all liens except that of the contractor the whole 
contract price shall not be diminished by any prior — 
or subsequent indebtedness, offset, or counterclaim 
in favor of the owner and against the contractor,’? 
refers and applies only to matters dehors the con- 


A statute providing that as to 


the amount of a debt due by him to 
the owner, if done in good faith and 
before notice, is a valid payment. 
Allen. v. Carman, 1 E. D. Smith, 
(N. Y.) 692. (5) Also, a payment is 
made to the principal contractor 
when an officer of the building owner, 
who is also an officer in a bank, 
applies the amount on a debt owing 
the bank by the contractor, although 
without his pequest and without 
notice of such application until after 
it is made. Garrison Grain, etc., Co. 
v. Farmers’ Mercantile Co., 181 Iowa 
568, 164 NW 791. (6) The owner’s 
verbal assumption. of claims against 
the contractor, in consideration of 
which the contractor discharges him 
as to that much of the contract 
price, amounts to a payment to: that 
extent on the contract, and is good 
against claimants who have not then 
given notice, although the claims 
assumed are not actually paid until 
after notice. Sunset Brick, etc., Co- 
Vv. Stratton, (Tex. Civ. A.) 53 SW 
703. (7) Where the owner, prior to 
an attempt to create liens by any- 
one, assumes a legal obligation to pay 
subcontractors or materialmen for 
labor or material used in the erec- 
tion of a building, the obligation, to 
the extent thereof, constitutes a valid 
payment upon the contract. Lake v. 
Brannin, 90 Miss. 787, 44 S 65; Gib- 
son v. Lenane, 94 N. Y. 183, 187 [quot 
Lawrence v. Dawson, 50 App. Div. 
570, 64 NYS 185 (aff 167 N- Y. 609, 
60 NE 1115)]. €8) Where the owner 
has verbally accepted an order drawn 
by the contractor on him to be paid 
out of the amount due the contractor 
before receiving notice of any lien, 
a payment of such order is good as 
against lien claimants, although 
made _ after their notices are served. 
St. Louis Nat. Stock Yards _ v. 
O’Reilly, 85 Ill. 546. (9) Where, the 
contractor drew an order upon the 
owner for part of the moneys due 
him payable to a subcontractor who 
had filed a lien for the amount repre- 
sented by the order, and the owner 
accepted the order and promised in 
writing to pay it, and such promise 
was accepted by the subcontractor in 
satisfaction of his lien, which was 
thereupon discharged of record, the 
transaction amounted to a payment 
by the owner on account of the 
amount due the contractor as against 
persons subsequently filing liens, and 
L. (1897) c 418 § 15, requiring the 
filing of orders of the contractor upon 
the owner for the payment of money, 
was not applicable. Harvey  v. 
Brewer, 178 N. Y. 5,:70 NE 73 [aff 
82 App. Div. 589, 81 NYS 846]. (10) 
The word “payment” in Rev. St. 
(1887) c 126 § 9 covers the giving 
of a bill or promissory note, or pay- 
ments made by the owner at the 
instance or by the direction of the 
contractor to those who supply ma- 
terials to him, or tripartite arrange- 
ments by which an order is given by 
the contractor on the owner for the 
payment of the materialman out of 
the fund, which, when accepted, fixes 
the owner with direct liability to pay 
for the materials. Jennings v. Willis, 
22 Ont. 439. 

77. See statutory provisions; and 
Gorman v. Henderson, (Alta.) 8 West 
LR 422 [cit Cyc]. 

78. Hampton vy. Christensen, 148 
Cal. 729, 84 P 200; False Creek Lum- 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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[§ 465] b. Time of Payment’°—(1) Before Due 
under Contract. In a number of jurisdictions pay- 
ments to the contractor before they are due accord- 
ing to the terms of the contract are not valid as 
against lien claimants who give the owner the statu- 
tory notice of their claims before the time when 
such payments fall due,®° although they may be valid 
as against claimants who have not served notices 
before the payments were due,’ or who have un- 
conditionally authorized the owner to make the pay- 
ment in question.*? However, under the statutes of 
and the construction placed 
thereon, payments by the owner to the contractor 
before they fall due according to the terms of the 
eontract are good against subcontractors and others, 
when they are made in good faith,°*** or in other 
words, advance payments will be upheld,®® unless 
they are made in bad faith,®* collusively,’? or for 
the purpose of avoiding the provisions.of the Lien 


other jurisdictions 


ber Co. v. Sloan, 3 Alta. L. 363, 17 
WestLR 525. 
[a] Therefore the owner, as 


against mechanics’ lien claimants, is 
entitled to deduct from the comple- 
tion payment an amount due from 
the contractor for materials provided 
for but not furnished and damages 
actually sustained by the contractor’s 
failure to complete'the building with- 
in the time prescribed. Hampton v. 
Christensen, 148 Cal. 729, 84 P 200. 

79. Generally see supra § 464. 

80. Cal.—Diamond Match Co. v. 
Silberstein, 165 Cal. 282, 131 P 874; 
Marshall v. Vallejo Commercial Bank, 
163 Cal. 469, 126 P 146; Newport 
Wharf, éte.,” Co. “Vv. Drew,-125 Cal. 
585, 58 P 187; Bridgeport First Nat. 
Bank v. Perris Irr. Dist., 107 Cal. 55, 
40 P 45; Reed v. Norton, 90 Cal. 590, 
26 P 767, 27 P 426; Davies-Henderson 
Lumber Co. y. Gottschalk, 81 Cal. 
641, 22 P 860; Walsh v. McMenomy, 
74 Cal. 356, 16 P 17; Henley v. Wads- 
worth, 38 Cal. 356; Shaver v. Mur- 
dock, 36 Cal. 293; Davis v. Livingston, 
29 Cal. 283; Dore v. Sellers, 27 Cal. 
588; Stimson Mill Co. v. Riley, 5 
Cal. Unrep. Cas. 218, 42 P 1072; Dun- 
Top v. Kennedy, 4 Cal. Unrep. Cas. 
196, 34 P 92. But see Southern Cali- 
fornia Lumber Co. v. Jones, 133 Cal. 
242, 65 P 378 (holding otherwise, un- 
der a statute in force at the time, 
where the contract price was less 
than one thousand dollars). 

Ind.—Johnson vy. Spencer, 49 Ind, 
A, 166, 96 NE 1041; Home Brewing 
ee v. Johnson, 41 Ind. A. 44, 83 NE 

lowa.—Green Bay Lumber Co. v. 
Adams, 107 Iowa 672, 78 NW 699; 
Green Bay Lumber Co. v. Thomas, 
106 Iowa 154, 76 NW 651; Simonson 
Bros. Mfg. Co. v. Citizens’ State 
Bank, 105 Iowa 264, 74 NW 905; Mer- 
tos. Hopkins, 96 Iowa 652, 65 NW 
La.—Meyer v. Bichow, 133 La. 975, 
63 S 487; Pullis Bros. Iron Co, v. 
Natchitoches Parish, 51 La. Ann. 
1377, 26 S 402; Savage v. Holmes, 15 
La, Ann, 334; Offut v. Scribner, 10 
La. Ann. 639; Fourcher v. Day, 6 La. 
Ann. 60; Jorda v. Gobet, 5 La. Ann. 
431; Allen v. Wills, 4 La. Ann. 97; 
Hall ‘v. Wills, 3 La. Ann. 504; Du- 
mont v. Roman Catholic Church of 
Ascension, 6 Rob. 532; Baldwin v. 
Wood, 11 La. 453; Miller v. Reynolds, 
5 Mart. N. S. 665. 

N. J.—Van. Nest v. Hirsch, 87 N. J. 
L. 336, 93 A 568; Person v. Herring, 
63 N. J. L. 599, 44 A 753; Stevens v. 
Robinson, 94 N. J. Eq. 30, 118 A 273; 
Daly v. Somers Lumber Co., 70 N. J. 
Eq. 343, 61 ,A 7380; Slingerland v. 
Binns, 56° N. J. Bd. 413, .39, A 712) 
Compare Somers Brick Co, v. Souder, 
70 N. J. Eq. 388, 61 A 840 [mod on 
other grounds 71 N. J. Eq. 759, 70 A 
158] (holding otherwise as to claims 
for work on public buildings). 
Fe es v. Close, 12 OhNPNS 
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Or.—Whittier v. Blakely, 13 Or. 
546, 11 P 305. 

Alta.—Ringland v. Edwards, 19 
WestLR 219. See McCauiey v. Pow- 
ell, 7 WestLR 443° (discussing the 
point). 

{a] In Ohio (1) under a former 
statutory provision, advance pay- 
ments in good faith were permissibie. 
Schneidhorst v. Luecking, 26 Oh. St. 
47; Port Clinton v. Cleveland Stone 
Cosel 0LOh. ‘Cir: /Ct1;, 6:Oh, Cire Dec; 
218. Foeller v. Voight, 5 Oh. Dec. 
(Reprint) 349, 5 AmLRec 2, 1 CincL 
Bul 116. (2) But this provision was 
eliminated in a subsequent statute. 
Niemes v. Close, 12 OhNPNS 217. 

81. Pacific Sash, etc., Co. v. Elder- 
ton, 167 Cal. 563, 140 P 247 [overr 
Sweeney v. Meyer, 124 Cal. 512, 57 P 
479]; Jorda v. Gobet, 5 La. Ann. 431; 
Hall v. Wills, 3 La. Ann. 504; Bald- 
win v. Wood, 11 La. 453. Contra 
Ganahl v. Weir, 180 Cal. 237, 62 P 512. 

82. Biggs v. Clapp, 74 Ill. 335. 

{a] Construction of writing. — 
Where a subcontractor, after serving 
notice of his lien on the owner, signs 
a writing authorizing the owner to 
pay a certain other installment, re- 
ferring to it as due when certain 
work is done, this will not be held 
conditional, but as indicating a par- 
ticular installment, and the owner 
may rightfully make such payment 
before it is due without becoming 
liable to the subcontractor. Biggs 
v. Clapp, 74 Ill. 335. 

83-84. Spaulding v. Thompson Ec- 
eclesiastical Soc., 27 Conn. 573; James 
B. Lambie Co. v. Bigelow, 34 App. (D. 
C.) 49; Lauer v.- Dunn, 115 N. Y.. 405, 
22 NE. 270° [affs52> Hun 9191, 5 sNYS 
161]; Lind v. Braender, 15 Daly 370, 
7 NYS 664; Lynch v. Cashman, 3 E. 
D. Smith (N. Y.) 660; Wolf v. Mendel- 
sohn, 87 NYS 465; Schneider v. Ho- 
bein, 41 HowPr (N. Y.) 232. 

85. Rukeyser v. Fountain, ete, 
Ine., 185 App. Div. 263, 173 NYS 21; 
Glens Falls Portland Cement Co. v. 
Schenectady County Coal Co., 163 
App. Div. 757, 149 NYS 189 [mod 83 
Mise. 552, 144 NYS 519, and motion 
to dism app den 213 N. Y. 671 mem, 
107 NE 1078 mem]; Wagner y. But- 
ler, 155 App. Div. 425, 140 NYS ‘50; 
Rose v. Davis, 188 N. C. 355, 124 SE 
576. Contra Banham vy. Roberts, 78 
Hun 246, 28 NYS 828. 

{a] In New York (1) some early 
local statutes were conStrued to pro- 
hibit advance payments, even though 
made without fraud or _ collusion. 
Post vy. Campbell, 83 N. Y. 279 [aff 
18 Hun 51]; Cheney v. Troy Hos- 
pital Assoc., 65 N. Y. 282. (2) But 
the decisions adopting this construc- 
tion cannot be regarded as authority 
on the construction of subsequent 
general statutes. Miller v. Smith, 20 
App. Div. 507, 47 NYS 49. 

g6é. James B. Lambie Co. v. Bige- 
low, 34 App. (D. C.) 49; Thomas F. 
Reilly. & Co., Ine. v.- Scheer, 211 
NYS 615. 


the owner to subsequent henors of such payments; 
but the statutes of other jurisdictions provide that 
no payment made in advance of the time stipulated 
in the original contract shall be considered as made 
in good faith, unless written notice of intention to 
make such payment shall be given to each person 
known to have furnished materials or rendered serv- 
ices a prescribed number of days before such pay- 
ment is made,®? although, even under such statutes, 
failure to give the prescribed notice to certain per- 
sons is not evidence of bad faith where such persons 
have already been paid in full® or their names and 
relation to the work are not known to the owner.** 


‘the expense of its spirit.” 
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Law®® or of defeating the liens of subcontractors 
or other persons.*® 
the latter rule prevails advance payments may be 
upheld, even though made with knowledge on the 
part of the owner of the unpaid claim of a sub- 
contractor or materialman,®° and without notice by 


In some jurisdictions wherein 
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87. .Riggs F. Ins. Co. v. Shedd, 16 
App. (D. C.) 150; Lauer v. Dunn, 115 
N. Y. 405, 22 NE 270 [aff 52 Hun 191, 
5 NYS 161]; Lind v. Braender, 15 
Daly 370, 7 NYS 664; Lynch v. Cash- 
man, 3 E. D. Smith (N. Y.) 660; Wolf 
v. Mendelsohn, 87 NYS 465. 

Collusive payments not in advance 
of terms of contract see infra § 469. 

88. .James B. Lambie Co. v. Bige- 


low, 84 App. (D. C.) 49; Lauer v. 
Dunn, 115 N. Y. 405,.22 NE 270 [aff 
52 Hun 191, 5 NYS 161]; Rukeyser 


v. Fountain & Choate, Inc., 185 App. 
Diy. 263, 173 NYS 21; Glens Fails 
Portland Cement Co. v. Schenectady 
County Coal Co., 163 App. Div. 757, 
149 NYS 189 [mod 83 Misc. 552, 144 
NYS 519, and motion to dism app den 
213. -Ne XY. 671) mem) 107) NEY 1078 
mem]; Wagner v. Butler, 155 App. 
Div. 425, 140 NYS 50; Tommasi v. 
Archibald, 114 App. Div. 838, 100 
NYS 367; Behrer v. McMillan, 114 
App. Div. 450, 100 NYS 35 [aff 191 
N. Y. 530 mem, 84 NE 1108 mem). 

s9. James B. Lambie Co. v. Bige- 
low, 34 Avp. (D. C.) 49. 

90. Glens Falls Portland Cement 
Co. v. Schenectady County Coal Co., 
163 App. Div. 757, 149 NYS 189 [mod 
83 Misc. 552, 144 NYS 519, and mo- 
tion to dism app den 213 N. Y. 671 
mem, 107 NE 1078 mem]; Wagner v. 
Butler, 155 App. Div. 425, 140 NYS 
50; Thomas F. Reilly & Co., Inc. y. 
Scheer, 211 NYS 615. 

{a] Reason for rule is that under 
the statute the only matter to be con- 
sidered is the purpose or intention 
with which the payments are made. 
Wagner y. Butler, 155 App. Div. 425, 
140 NYS 50. 

Payment after knowledge generally 
see infra § 468. 

91. Tommasi v. Archibald, 114 
App. Div. 838, 100 NYS 367. 

92. Hubbell, etc., Co. v. Pentecost, 
89 Conn. 262, 938 A 672; A. W. Burritt 
Co. v. Negry, 81 Conn. 502, 71 A 570; 
Abbey v. Herzer, 74 Conn. 493, 51 A 
513. 

93. Hubbell, etc., Co. v. Pentecost, 
89 Conn. 262, 93 A 672. 

{a] Reason for rule— ‘The stat- 
ute is for the benefit of persons hav- 
ing an inchoate right of lien, and 
while its language calls for notice 
to each person known to have ren- 
dered services, it is obvious that the 
giving of notices to persons who had 
already been paid in full would bene- 
fit no one, and that to treat the fail- 
ure to notify such persons as evi- 
dence of bad faith, would be over- 
working the letter of the statute at 
Hubbell, 
etc., Co. v. Pentecost, 89 Conn. 262, 
269, 93 A 672. 

94. Hubbell, etc., Co. v. Pentecost, 
supra. 

{a] Statute construed. — ‘‘Every- 
body who contracts for a building 
must know in a general way that the 


‘contractor is not doing the work with 


his own hands, nor, as a rule, with 


348 [40 C.J.] 


Particular payments may, of course, not be prema- 
ture under the terms of the contract and the cir- 
Unless, 
provisions of the contract, the certificate of the 
architect is the only mode provided for determining 
when a payment shall become due,®® the fact that 
a payment is made before the certificate is given 
does not necessarily show that it is premature,’ 
nor does the fact that the certificate is given con- 
clusively show that the payment is not premature ;°* 
a provision in the ‘contract ‘for a certificate of the 
architect is for the protection of the owner alone,®® 
and his failure to follow the contract provision is 
merely a circumstance to be taken into consideration, 
along with other facts and circumstances of the case, 
in determining the question of his good faith.t 

[§ 466] (2) Before Expiration of Statutory Pe- 
riod for Giving Notice or Filing Claim. 


cumstances of the  ease.%® 


some,” 


his own stock of materials. The stat- 
ute, however, contemplates a degree 
of knowledge sufficient to give writ- 
ten notice to éach person who has 
furnished materials or rendered serv- 
ices, and that must involve a knowl- 
edge of the names of such persons 
and of their relation to the work. 
The plain implication of the statute 
is that only persons so known are 
entitled to notice.” Hubbell, etc., 
Co. v. Pentecost, 89 Conn. 262, 268, 
23 A 672. 

. 95. See cases infra this note. 

{a] Payments held not premature. 
—(1) Where the contract provides 
for payments as the work progresses, 
payments made when the work has 
been substantially finished to the re- 
quired stages cannot be considered 
premature so as to subject the owner 
to liability to subcontractors and ma- 
terialmen to the additional extent of 
the payments so made. Stimson Mill 
Co. v. Riley, 5 Cal. Unrep. Cas. 218, 
A2ePPALON2ZE Veitch sv: Clarks 6% ING: 
Eq. 57, 57 A 272. (2) A payment is 
not premature when it is made only 
after the time it is due when con- 
sidered with reference to the true 
date of the completion of the build- 
ing, although a notice of completion 
filed for record by the owner er- 
roneously fixes the completion of the 
building at a later date. Dreyfus 
v. American Bonding Co., 136 La, 491, 
67 S 342. (3) Where a building. was 
to be completed and paid for at a 
certain time, and by default of the 
contractor it was not comnpleted at 
that time, and the owner thereupon 
settled with the contractor, paying 
him for what had been done and 
treating the contract as at an end, 
the payment was not made in advance 
within the meaning of the Mechanicy’ 
Lien Law, and the owner was not 
liable by reason thereof to a material- 
man or subcontractor subsequently 
serving an attested account. VFitz- 
gibbon v. Green, 5 Oh. Dec. (Reprint) 
350, 5 AmLRec 2, 1 CincLBul 110. 
€4) Where a lot owner contracted for 
the building of a house, payments to 
be made at stipulated times, and two 
days later, but at least a week before 
any work was done or materials 
furnished by the subcontractors, 
signed an order at the contractor’s 
instance, requesting a lumber com- 
pany to let the contractor have the 
necessary lumber, and to charge the 
value thereof to him, it was held 
that as the order was given before 
the subcontractors had acquired any 
rights, the contract with’ the con- 
tractor should be regarded as modi- 
fied by it in determining whether 
payments made by the owner were 
in accordance with the contract So as 


to discharge the owner pro tanto| 


from . liability to 
Abbey v. Herzer, 


subcontractors, 
74 Conn. 


but not other,® statutes payments made by 
the owner before the expiration of the time allowed 


493, 51! 
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under the 
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Under 


A 513. (5) A contention that the 
making of the third payment be- 
fore the completion of the work 
necessary to entitle the contractor 
to the second payment was an ad- 
vance payment was denied in a case 
where, acting in pursuance of a pro- 
vision of the original contract reserv- 
ing to the parties the right to change 
the contract in this particular, the 
parties agreed that the contractor 
would waive the second payment, 
would omit the work to be done to 
entitle him to it, the owner would 
assume the performance thereof, and 
a specified amount would be deducted 
from the contract price. Builders’ 
Remit Supply Co. v. Schoen, 86 
N. J. L. 290, 91 A 312. 

96. Daly v. Somers Lumber Co., 
70 N. J. Eq. 343, 61 A 730. And see 
Hubbell, ete., Go. Vv. Pentecost, 89 
Conn, 262, 93 A 672 (recognizing the 
rule). 

97. Hubbell, etc., Co. v. Pentecost, 
supra. And see Valley Lumber Co. v. 
Struck, 146 Cal. 266, 80 P 405 (same 
ruling where payment was made be- 
fore acceptance of the building by 
the architect). 

98. Marshall v. Vallejo Commer- 
cial Bank, 163 Cal. 469, 126 P 146. 

99. Marshall v. Vallejo Commer- 
cial Bank, supra; James B. Lambie 
Co. v. Bigelow, 34 App. (D. C.) 49. 

1. James B, Lambie Co. v. Bige- 
low, supra. : 

2. Ida.—wWeeter Lumber Co. v. 
Fales, 20 Ida. 255, 118 P 289, AnnCas 
1913A 403. 

Ill.—Havighorst v. Lindberg, 67 
Tll. 463. 

Kan.—Lofsted v. Bohman, 88 Kan. 
660, 129 P 1168; Chicago Lumber Co. 
v. Allen, 52 Kan. 795, 35 P 781; Chella- 
barger v. Thayer, 15 Kan. 619. 

Mich.—Fairbairn v. Moody, 116 
Mich, 61, 74 NW 886, 75 NW 469. 

N. D.—Langworthy Lumber Co. vy. 
Hunt, 19 N. D. 438, 122 NW 865; Red 
River Lumber Co. v. Children of 
Israel, 7 N. D. 46, 73 NW 203. And 
see Bottineau First Nat. Bank v. 
Warner, 17 N. D. 76, 114 NW 1085, 
17 AnnCas 213 (recognizing the rule 
but holding that plaintiff was not 
prejudiced by the making of some 
payments before the expiration of 
the statutory period as the owner re- 
tained a _ sufficient sum to protect 
plaintiff if he had filed his lien within 
the statutory time). 

Ok1.—W. E. Caldwell Co. v. John 
he att -Taylor Co., 50 Okl. 798, 150 

S. D.—Albright v. Smith, 2 S. D. 
577, 51 NW 590. 

3. Courtat v. Ehrhardt, 11 Oh. Dec. 
(Reprint) 628, 28 CincLBul 138; Mc- 
Knight v. Washington, 8 W. Va. 666. 

4 Hamtramck Lumber, etce., Co. 
v. United Home Builders, 222 Mich. 
265, 192 NW 575; J.-B. Klein Iron, 
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a subcontractor or materialman in which to give 
his notice or file his claim are at the owner’s risk 
and cannot reduce or defeat the lien, unless such 
payments are distributed among the subcontractors, 
laborers, and materialmen,* or unless no notice is 
given by the lien claimant in question® or by any 
lien claimant® within the statutory period. 

(3) After Commencement of Work or 
Furnishing of Materials. 
statutes, the lien of a claimant, other than the 
original contractor, is not defeated or impaired by 
a payment made by the owner to the contractor 
after claimant has commenced to perform labor or 
to furnish materials.” 

[§ 468] (4) After Notice or Knowledge of Claim.® 
The rights of a subcontractor, materialman, or work- 
man cannot be defeated or impaired by reason of 
any payment made to the contractor by the owner 
after the statutory notice of the claim? has been 
filed or served upon the owner,’° or, except in some 


Under the terms of a few 


etc., Co. v. Mays, 76 Okl. 177, 184 P 
577. But see Fairbairn vy. Moody, 116 
Mich. 61, 74 NW 386, 75 NW 469 
(holding otherwise- where the dis- 
,tribution was not pro rata among all 
‘elaimants). 

5. Bottineau First Nat. Bank v. 
Warner, 17 N. D..76, 114 NW. 1085, 
17 AnnCas 213. 

6 Hamtramck Lumber, etc., Co. v. 
United Home Builders, 293 Mich. 265, 
192 NW 575. 

7. Cary-Lombard Lumber Co. v. 
Partridge, 10 Utah 322, 37 P 572 [folk 
Sierra Nevada Lumber Co. v. Whit- 
more, 24 Utah 130, 66 P 779]. 

8. Payments: 

Before notice or knowledge of claim 

see § 464. 

In advance, after knowledge of claim 

see supra § 465. 

9. See supra §§ 180, 201. 

10. Ala.—McDonald Stone Co. v. 
Stern, 142 Ala. 506, 38 S 643; Ala- 
bama, etce., Lumber Co. v. Tisdale, 139 
Ala. 250, 36 S 618. 

51 Ark: 


302, 11 SW 281. 

Cal.—Diamond Match Co. vy. Silber= 
stein, 165 Cal. 282, 131 P 874; Hamp- 
ton v. Christensen, 148 Cal. 729, 84 P 
200; Russ Lumber, ete., Co. v. Gar- 
rettson, 87 Cal. 589, 25 P 747; Kerck- 
hoff-Cuzner Mill, ete., Co. v. Cum- 
mings, 86 Cal. 22, 24 P 814; McCants 
v. Bush, 70 Cal. 125, 11 P 601; Henley 
v. Wadsworth, 38 Cal. 356. 

Fla. —Stringfellow v. Coons, 57 Fla. 
158, 49 S 1019, 131 AmSR 1089 

Ga.—New Ebenezer Assoc. v. ‘Gress 
Lumber Co., 89 Ga. 125, 14 SE 892. 

Ill.—Butler v. Gain, 128 Ill. 23, 21 
NE 350 [aff 29 Ill. A. 425]; Brown 
v. Lowell, 79 Ill. 484; Morehouse vy. 
Moulding, 74 Ill. 322; Culver y. Flem- 
ing, 61 Ill. 498; Prescott v. Maxwell, 
48 Ill. 82; Chicago, etc., Lumber Co. 
v. Quinliven, 204 Ill. A. 166; Merritt 
vi (Crane (Co. 126. EI wAy 337 Spatreaae 
Ill. 181, 80 NE 103]; Schmelzer v. 
Chicago Ave. Sash, ete., Mfg. Co., 85 
Tll. A. 596; Griffin v. Booth, 50 Ill. A. 
20% Fatih fb2 TN, 221'95..38) INE 5b 1: 

Iowa.—TIowa Brick Co. v. Des 
Moines, 111 Iowa 272, 82 NW 922. 

Ky. —Mulliken vy. Leiber, 7 KyL 602, 
LST Kye Ops sos 

La.—Moores v. Wire, 8 La. Ann. 
382; Rousselot v. Kirwin, 8 La. Ann.~ 
300; McBurney v. Bradbury, 6 La. 
Ann. 39. 

Mich.—Acme Lumber Co. v. Swan- 
ston, 214 Mich. 561, 183 NW 12. 

N. J.—W. TT. Crane Carriage Hard- 
ware Co. v. Belfatto, 76 N. J. L. 415, 
69 A 1085; 

N, Y.—Carman v. MecIncrow, 13 
Ni Ye 0) batty 2 er D. Siad thie bsoulre 
Reeves v. Seitz, 47 App. Div. 267, 62 
NYS 101; Mahoney v. MeWalters, ay 
App. Div. 248, 38 NYS. 256; “Harley 
v. Mapes Reeves Constr. Co., 33 Misc. 
626, 68 NYS 191; Schneider Vv. Hobeins 


For later. cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


— 
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jurisdictions," after the owner has actual knowl- 
edge or notice of such claim’? or of facts suffi- 
as to its existence ;18 
and this is true, although the payment is made 
in accordance with the terms of the contract. 
Sometimes the facts are not sufficient to bring the 
particular case within the rule;*° and in any event 
the payment cannot operate to give claimant rights 


cient to put him on inquiry 


41 HowPr 232. And see Tradesman’s 
Nat. Bank vy. Boldt, 155 App. Div. 72, 
189) NWS +53 (recognizing the rule). 

N. C.—Rose v. Davis, 188 N.-C. 
355, 124 SE 576; Blue Pearl Granite 
Cot. Merchant’s Bank, 172 N. C. 354, 
90 SE 312; Parsley v. David, 106 N.C. 
225, 10 SE 1028; Pinkston v. Young, 
104 N: Ci 102, 10° SE 133. 

N. D.—Bottineau First Nat. Bank 
v. Warner, 17 N. D. 76, 114 NW 1085, 
17 AnnCas 213. 

Oh,—Richards v. Bennett, 3 Oh. A. 
240, 21 Oh, Cir. Ct. N. S. 554. 

Okl.—Jones vy. Balsley, 27 Okl. 220, 
111,P 942. 

Tex.—Rotsky v. Kelsay Lumber 
Co., 228 SW 558 [mod (Civ. A.) 178 
SW 8387]; Dudley v. Jones, 77 Tex, 
69, 14 SW 335; Fullenwider v. Long- 
moor, 73 Tex. 480, 11 SW 500; Sens 
v. Trentune, 54 Tex. 218; Compton v. 
Jennings Lumber Co., (Civ. A.) 266 
SW 569; Fox v. Christopher, etc., Iron 
Works Co., (Civ. A.) 199 SW _ 833; 
Texas Fidelity, etc., Co. v, Elliott, 
(Civ. A.) 195 SW 301; Wilkerson v. 
MeMurry, (Civ. A.)— 167 SW— 275; 
Wilson v. Sherwin-Williams Paint 
Co., (Civ. A.) 160 SW 418; House v. 


Schulze, 21 Tex. Civ. A. 243, 52 SW 
654; Riter v. Houston Oil Refining, 
ete., Co., 19 Tex. Civ. A. 516, 48 SW 


758; Ricker v. Schadt, 5 Tex. Civ. A. 
460, 23 SW 907; Baumgarten’ v. 
Mauer, (Civ. A.) 60 SW 451.. 


. Man,.—Merrick v. Campbell, 24 Man. 
446, 17 DomLR 415, 27 WestLR 836, 
6 WestWkly 722. 

[a] The rule is applicable (1) 
even though the money paid the con- 
tractor was for work done by him 
after the service or filing of the no- 
tice (Blue Pearl Granite Co. v. Mer- 
chant’s Bank, 172 N. C. 354, 90 SH 
312), (2) or although the money 
paid to the contractor was used by 
him to pay current weekly pay rolls 
of workmen, necessary to be paid to 
avoid stoppage of the work (Texas 
Fidelity, etc., Co. v. Blliott, (Tex. Civ. 
A.) 195 SW 301). (3) Also, an owner 
who pays an amount to his contractor 
after having received notice of the 
attested account of a laborer or ma- 
terialman may be held liable for the 
amount, although the owner may not 
have served a copy of the account on 
his contractor as required by statute, 
for it could not have been the legis- 
lative intention that the owner’s vio- 
lation of his duty should deprive the 
workman or materialman of his lien. 
Vordenbaumen v. Bartlett, 105 la. 
752,,30 S 219 [mod Schwartz v. Cro- 
nan, 30 La. Ann. 993]; Pullis Bros. 
Iron Co. v. Natchitoches Parish, 51 
La. Ann. 1377, 26 S 402; Stewart v. 
Christy, 15 La. Ann. 325; Hogge v. 
Taliaferro, 10 La. Ann. 561; McBur- 
ney v. Bradbury, 6 La, Ann. 39; Jorda 
v. Gobet, 5 La. Ann. 431; Allen v. 
Wills, 4 La. Ann. 97; Hall v. Wills, 
3 La. Ann. 504. 

[b] Payment after notice by one 
of several claimants.—Where part of 
the balance of the contract price is 
paid after notice by one subcontrac- 
tor, such subcontractor and the others 
who serve their notices thereafter 
are entitled to a pro rata distribu- 
tion of the unpaid balance, leaving 
the owner liable to the subcontractor 
first serving notice for the amount 
still due on his claim not exceeding 
the amount of the improper payment. 
Stone v. Moomjian, 92 Conn. 476, 103 
A 635. And see D. J. McDonald Stone 
Co. v. Stern, 142 Ala. 506, 38 S 643 
(similar ruling where the. owner 
made an improper payment to the 
contractor after the filing of a sub- 


MECHANICS’ LIENS 


contractor’s lien claim, and after 
such payment other claimants inter- 


vened). 

11. Kelly v. Alling, 84 Conn. 487, 
80 A 782, 

{a] Statute construed.—The notice 


referred to in Gen. St. (1902) § 41388, 
exempting an owner from liability 


to a subcontractor as to payments in’ 


good faith to the contractor before 
notice of the lien, is the notice pre- 
scribed by § 4137, informal notice 
orally or by letter being ineffectual. 
Kelly v. Alling, 84 Conn. 487, 80 A 782. 

12. Orcutt). Co. i've Sehlappi, 188 
Iowa 378, 174 NW 408; Page v. Grant, 
127 Iowa 249, 1083 NW 124; Wheelock 
v. Hull, 124 Iowa 752, 100 NW 863; 
Queal v. Stradley, 117 Iowa 748, 90 
NW 588; Green Bay Lumber Co. v. 
Adams, 107 Iowa 672, 78 NW 699; 
Green Bay Lumber Co. v. Thomas, 
106 Iowa 154, 76 NW 651 (anticipated 
payment); Simonson Bros. Mfg. Co. 
v. Citizens’ State Bank, 105 Iowa 264, 
74 NW 905 [dist Epeneter y. Mont- 
gomery County, 98 Iowa 159, 67 NW 
93]; Merritt v. Hopkins, 96 Iowa 652, 
65 NW 1015; Hug v. Hintrager, 8&0 
Iowa 359, 45 NW 1035; Chicago Lum- 
ber Co. v. Woodside, 71 Iowa 359, 32 
NW 381; Othmer vy. Clifton, 69 Iowa 
656, 29 NW 767; Martin v. Morgan, 64 
Iowa 270, 20 NW 184; Jones, etc., 
Lumber Co. v. Murphy, 64 Iowa 165, 
19 NW 898; Andrews v. Burdick, 62 
Iowa 714, 16-NW 275; Fay v. Orison, 
60 Iowa 136, 14 NW 213; Gilchrist v. 
Anderson, 59 Iowa 274, 13 NW 290; 
Robinson y. State Ins. Co., 55 Iowa 
489, 8 NW 314; Winter v. Hudson, 54 
Iowa 336, 6 NW 541; Green Bay Cut 


Stone Co. v. Fabry, 169 Mich. 544, 
135 NW. 312. 
{a] Knowledge after filing of no- 


tice.—(1) Payments made by the 
owner to the contractor, with knowl- 
edge that notice of lien has been filed, 
are made at the peril of the owner 
and do not affect the remedy of the 


lienors. Van Etten v. Sphinx Hold- 
ing Corp., 114 Misc. 436, 186 NYS 595 
{aff 188 NYS 956]. (2) A payment 


by an owner to a contractor, made 
with full knowledge of a claim by a 
materialman against the contractor, 
after notice of lien has been filed 
but before a copy of the notice has 
been served on the owner, will not 
protect the owner against the lien. 
Kelly v. Bloomingdale, 139 N. Y. 343, 
34. NE 919 [aff 19 NYS 126]. 

13. Mason City Brick, etc., Co. v. 
Lamson, 190 Iowa 365, 180 NW 314; 
Oreutt Co. v. Schlappi, 188 Iowa 378, 
174 NW 403; Chicago Lumber Co. v. 
Woodside, 71 Iowa 359, 32 NW 381; 
Othmer v. Clifton, 69 Iowa 656, 29 
NW 767; Fay v. Orison, 60 Iowa 136, 
14 NW 213; Gilchrist v. Anderson, 
59 Iowa 274, 183 NW 290. 

14. Diamond Match Co. vy. Silber- 
stein, 165 Cal. 282, 181 P 874; Mason 
City; Brick,- ete., Co. v- Lamson, 190 
Iowa 365, 180 NW 314; Page v. Grant, 
127 Iowa 249, 103 NW 124; Queal v. 
Stradley, 117 Iowa 748, 90 NW 588; 
Iowa Stone Co. v. Crissman, 112 Iowa 
22 ees) IN Wie 104s iGreen Bay Lumber 
Co. v. Adams, 107 Iowa 672, 78 NW 
699; Green Bay Lumber Co. v, Thom- 
as, 106 Iowa 154, 76 NW 651; Simon- 
son Bros. Mfg. Co. vy. Citizens’ State 
Bank, 105 Iowa 264, 74 NW 905. 

[a] | Reason for rule is that the 
terms of the contract are subordinate 
to valid statutory provisions. Dia- 
mond Match Co. v. Silberstein, 165 


Gal. +282} 131 P84: 
15. See cases infra this note. 
[a] Notice of demand not due.— 


It is not necessary for the owner to 
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which otherwise he would not have had.?¢ 

[§ 469] c. Collusive or Fraudulent Payments.1* 
A collusive payment by the owner to the 
for the purpose of avoiding the provisions of the 
Lien Law will not be allowed to defeat or impair the 
lien of a subcontractor, laborer, or materialman,'*® 
regardless of whether such payment is!® or is not?° 
made in advance of the time when due under the 


contractor 


heed a stop notice served by a sub- 
contractor who has accepted the con- 
tractor’s note for the amount of his 
demand, where at the time the notice 
is served the note has not matured, so 
that the demand against the con- 
tractor is not due. Taylor v. Wahl, 
Q20N ee 0, 602Ar bo. 

{[b] Where claimant delays filing 
his claim until after the expiration of 
the statutory period, he cannot reach 
payments previously made by the 
owner with knowledge of the indebt- 
edness of the contractor to claimant. 
Price v. Carl, 179 Iowa 497, 161 NW 
438; Empire Portland Cement Co. v. 
Payne, 128 Iowa 730, 105 NW 331. 

[c] Payment after dismissal of 
suit.—Plaintiff’s complaint to enforce 
a mechanic’s lien having been dis- 
missed on the merits, plaintiff ap- 
pealed, in so far as the judgment af- 
fected the contractor, and after his 
time to appeal as to the owner had 
expired, the owner paid to the con- 
tractor the balance due, which was 
more than sufficient to satisfy plain- 
tiff’s claim. It was held that, not- 
withstanding a reversal of the judg- 
ment as_ to the contractor, the con- 
tractor could not be compelled, in ad- 
vance of the trial, to pay into court 
a sum of money sufficient to satisfy 
plaintiff’s claim, plaintiff being en- 
titled to succeed against ‘the contrac- 
tor only on a showing at the trial 
that the money paid by the owner 
to the contractor was impressed with 
a trust. Van Kannel Revolving Door 
Co. v. Sloane, 122 App. Div. 610, 107 
NYS 504. 

{d] Payment relating back to ob- 
ligation to pay.—Where a lot owner, 
at the instance of his contractor and 
before subcontractors had acquired 
any rights, signed an order request- 
ing a lumber company to furnish him 
the necessary lumber and to charge 
the value to him, and afterward, the 
contractor having abandoned the 
work, he paid the company a balance 
due for lumber, having meanwhile 
received notice of subcontractors’ 
liens, it was held that the payment 
was made in contemplation of law to 
the contractor when the obligation 
to the lumber company was incurred, 
and therefore before notice of any 
liens and should be allowed to the 
owner. Abbey v. Herzer, 74 Conn. 
AG3 ok A) Oo. 

[e] Expenditures for completion 
ef building.—Where a contractor be- 
came unable to complete the building, 
and after the filing of the lien of a 
materialman, the owner, in order to 
complete the building, was forced to 
and did purchase materials and pay 
for labor to an amount exceeding the 
residue unpaid of the contract price, 
these expenditures could not be 
treated as payments to the contractor 
upon his contract which would ren- 
der the owner liable to a material- 
man even though there had been no 
formal abandonment of the contract. 
Rodbourn v. Seneca Lake Grape, etc., 
CONC Ta Noy. “2h trey o bnunel oa: 

16. Cudworth v. Bostwick, 69 N. 
H. 536, 45 A 408; Tuttle v. Cadwell, 
O2UNG I. Tuy *26) 105) Avil Cenere, the 
materialman made an excessive de- 
mand). 

17. Advance payments made in 
bad faith or to defeat liems see supra 
§ 465 


18. McCorkle v. Herrman, 117 N. 
Y.. 297, 22 NE 948; Cheney v. Troy 
Hospital Assoc., 65 N. Y. 282. 

19. See supra § 465. 

20. Hofgesang vy. Meyer, 2 AbbN 
CASON Ye)" Erde 
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contract. But it has been held that the fact that a 
payment was made to a creditor of a contractor on 
the false representation of such creditor that he 
had assumed all the contractor’s debts does not make 
the payment fraudulent as against the subcontrac- 
tors,21 the owner not being obliged to protect them 
until they give him the statutory notice.” 

[§ 470] d. Statutory Duties of Owner—(1) Re- 
quiring Appropriation of Payments. Under a few 
statutes, and the construction placed thereon, it is 
the duty of the owner to see that payments made 
by him to the contractor are, to the extent of the 
contract price, appropriated to the payment of valid 
and just claims of laborers and materialmen,** and 
he is or is not relieved of liability to the extent of 
such payments to the contractor accordingly as 
they are or are not appropriated to the payment 
of valid claims of laborers and materialmen,** his 
liability for the claims of laborers and material- 
men, in any event, not to exceed the contract price.”° 
Some of such statutes provide that an owner may, 
on paying the contractor, protect himself from liens 
for work done and material furnished on the em- 
ployment of the contractor, by procuring from the 
contractor a sworn statement that the agreed price 
or reasonable value of such work or material has 
been paid;?* but such a statute contemplates only 


21. Burt v. Parker County, 77 Tex. 
338, 14 SW 335. 
22. Burt v. Parker County, supra. 


23. Green v. Farrar Lumber Co.,|to give sworn 
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or by mistake, the contractor might 
give Sworn statements that some of 
the claims had been paid, and omit 
statements as to 
thus producing the 
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one affidavit of the contractor,?” namely, one made 
upon the final completion of the work,’* and an 
owner paying the contractor in installments before 
the completion of the work cannot protect himself 
from liens, under such a statute, by taking sepa- 
rate affidavits that all work done and materials 
furnished up to that time have been paid for.*® 

[§ 471] (2) Requiring Delivery of Receipted Pay 
Roll. Some statutes provide that no payment made 
by an owner to the contractor without the delivery 
of a receipted pay roll by the contractor to the 
owner shall be valid for the purpose of defeating or 
diminishing any lien in favor of a laborer or person 
placing or furnishing material.*° In order to obtain 
the benefit of such a statute claimant must be 
within one of the classes of persons named in the 
statute;*1 the statute does not operate in favor of 
a subcontractor.*? 

[§ 472] (3) Requiring Statement from Contrac- 
tor. Under some statutes it is the duty of the owner 
before making any payment to the contractor to 
require of him a verified statement of the names of 
persons furnishing labor or material and the amounts 
due or to become due to each,?* and payments 
made without such statement are not rightfully 
made and cannot defeat or reduce the claim of a 
subcontractor, etc., for a lien,? even though he 


owner, is a delivery to the owner in 
compliance with the statute. Knick- 
erbocker Ice Co. v. Halsey Bros. Co., 
262 Ill. 241, 104 NE 665 [aff 178 Ill. 


result | A. 629]. 
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119 Ga, 30, 46 SE 62; Holmes v. Ven-| others; 
able, 27 Ga. A. 431, 109 SE 175; Nel- 
son Mfg. Co. v. Mann, 71 SW 851, 24 
KyL 1547. 

24. Jones Brick Co. v. Seagler, 146 
Ga. 19, 90 SE 473; Massachusetts 
Bonding, etc., Co. v. Realty Trust 
Co., 142 Ga. 499, 83 SE 210 [writ of 
error dism 241 U. S. 687 mem, 36 SCt 
451 mem, 60 L. ed. 1237 mem]; Tuck 
v. Moss Mfg. Co., 127 Ga. 729, 56 SE 
1001; McClain v. Coleman, 208 Ky. 
163, 270 SW 736. 

“Tf the owner can show that all 
amounts paid by him to the contrac- 
tor have been appropriated to th 
payment of valid and just claims of 
materialmen and laborers, he should 
not be held liable for any additional 
sum, notwithstanding the contractor 
may be indebted to other material- 
men and laborers. ... If the owner 
pays to the contractor any sum of 
money which is not applied to the 
discharge of claims of materialmen 
and laborers, then the owner would 
be liable to the extent of the amount 
not so applied, in the event any ma- 
terialmen or laborer had an unsatis- 
fied claim against the contractor and 
asserted his lien in due time and in 
the proper manner.” Green y. Farrar 
Lumber Co., 119 Ga. 30, 33, 46 SE 62. 

25. See supra § 320. 

26. Massachusetts Bonding, ete., 
Co. v. Realty Trust Co., 142 Ga. 499, 
83 SE 210; Prince v. Neal-Millard Co., 
124 Ga. 884, 53 SE 761. 

27. Massachusetts Bonding, etc., 
Co. v. Realty Trust Co., 142 Ga. 499, 
83 SE 210. 

28. Massachusetts Bonding, 
Co. v. Realty Trust Co., supra. 

[a] “The statute contemplated a 
provision for affording the owner a 
truthful representation upon which 
he might act in making final settle- 
ment with his contractor, but it was 
not designed to open wide the doors 
for the perpetration of wrongs. If 
more than one affidavit were allowed, 
it would tend to amplify the oppor- 
tunity for imposing upon persons 
claiming liens, particularly so where 
a number of persons were asserting 
liens for material furnished to a con- 
tractor for the improvement of the 
same property. Whether fraudulently 


etc., 


that those claims of lien sworn to 
have been paid for would be lost, and 
those not mentioned would stand 
against the property. ... This is less 
apt to occur where only one sworn 
statement is permitted.” Massachu- 
setts Bonding, etc., Co. v. Realty 
Trust Co., 142 Ga. 499, 503, 83 SH 210. 

29. Massachusetts Bonding, etce., 
Co. v. Realty Trust Co., supra. 

SO. Stafford v. McKay, (Alta.) 
[1919] 2 WestWkly 280; Rosio v. 
Beech, 18 B. C. 738, 9 DomLR 416, 23 
WestLR 1738, 406, 3 WestWkly 952. 

31. Rosio v. Beech, supra. 

32. Rosio v. Beech, supra. 

33. Knickerbocker Ice Co. v. Hal- 
sey Bros. Co., 262 Ill. 241, 104 NE 
665 [aff 178 Ill. A. 629]; Brennan vy. 
McEvoy, 196 Ill. A. 3886; George 
Green Lumber Co. v. Nutriment Co., 
113 Ill. A. 635; Campbell v. Green, 
etc., Lumber Co., 99 Ill. A. 647; Stand- 
ard Radiator Co. v. Fox, 85 Ill. A. 389; 
eee v. Fields, 115 Mich. 675, 74 NW 

[a] Repealed statute.—In one 
state a statute imposing such a re- 
quirement has been expressly re- 
pealed. Dixie Lumber Co. v. Young, 
203 Ala. 115, 82 S 129. 

[b] A statement at the time of 
each payment, showing the situation 
as it then exists, is contemplated by 
the statutes. Knickerbocker Ice Co. 
v. Halsey Bros. Co., 262 Til. 241, 104 
NE 665 [aff 178 Ill. A. 629]. See 
Decatur Bridge Co. v. Standard, 208 
Ill. A. 592 (failure of the owner to 
require from a contractor the statu- 
tory statement before making pay- 
ment to a contractor does not bar the 
owner from asserting he was com- 
pelled to nay more than the contract 
price to complete the work as a de- 
fense to a subcontractor’s claim, 
Where the statements were subse- 
quently required and received). 

[c] An agemt (1) of the owner, 
such aS a mortgagee authorized by 
the owner to make payments on the 
contract out of the proceeds of the 
loan, may obtain the statutory state- 
ment. Acme Lumber Co. v. Swanston, 
214 Mich. 561, 183 NW 12, (2) A de- 
livery of the statement to the archi- 
tect, who is acting as agent of the 


[d] Application of statute to sub- 
contractors.—(1) One section of the 
Illinois statutes, relating to the fur- 
nishing of statements by contractors, 
does not apply to subcontractors. 
American Heating, etc., Corp. v. Salo- 
mon, 195 Ill. A. 297. (2) Also an ex- 
ception in the statute that the provi- 
sion shall not apply to merchants and 
dealers in materials only refers to 
contractors and not to subcontractors 
who are such merchants and dealers. 
Standard Radiator Co. v. Fox, 85 Ill. 
A. 389. (3) Another section of the 
statute deals with a verified state- 
ment by a Subcontractor, but a re- 
quest therefor comes too late when 
made after the subcontractor has 
abandoned the contract for the other 
party’s breach. American Heating, 
ete., Corp. v. Salomon, supra. 

Le] Particular statement held in- 
sufficient to comply with statute.— 
Brennan v. McEvoy, 196 Ill. A. 336. 

34 Butler v. Gain, 128 Ill. 28, 21 
NE 350 [aff 29 Ill. A. 425]; Chicago, 
etc., Lumber Co. v. Quinliven, 204 Ill. 
A. 166; American Radiator Co. v. 
Blakie, 165 Ill. A. 404; Mueller Lum- 
ber Co. v. Bollinger, 160 Ill. A. 4023 
George Green Lumber Co. v. Nutri- 
ment Co., 113 Ill. A. 635; Campbell 
v. Green, etc., Lumber Co., 99 Ill. A. 
647; Nutriment Co. v. George Green 
Lumber Co., 94 Ill. A. 342; Standard 
Radiator Co. v. Fox, 85 Til, A.-389; 
Hintze v. Weiss, 45 Ill. A. 220; Chi- 
cago Sash, etc., Mfg. Co. v. Shaw, 44 
Ill. A. 618; Wieska v. Imroth, 43 Ill. 
A. 357; Conklin. v. Plant; 34: Til) Ay 
264; Hamtramck Lumber, etc., Co. v. 
United Home Builders, 222 Mich. 265, 
192 NW 575; McCausey v. Gittleman, 
201 Mich. 8, 166 NW 896; Stevens vy. 
Garland, 198 Mich. 24, 164 NW 516; 
J. E. Greilick Co. v. Rogers, 144 Mich. 
313, 107 NW 885; Smalley v. Gearing; 
121 Mich. 190, 79 NW 1114, 80 NW 
797; Blitz v. Fields, 115 Mich. 675, 
74 NW 186, 118 Mich. 85, 76 NW 119; 
Munroe v. Merrell, 113 Mich. 491, 71 
NW 850. See Home Lumber Co. v. 
Deisher, 91 Ill. A. 628 (dealing with 
a case where a subcontractor, under 
a statute since repealed, could not 
take advantage of the owner’s failure 
to demand a statement, the dealings 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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does not serve statutory notice upon the owner un- 
til after the payment,*> or even though, according 
to some,*® but not other,?? authorities he wholly 
fails to serve upon the owner a notice or detailed 
statement of his claim as provided for by statute. 
On the other hand the owner is protected if he uses 
reasonable precautions in following the statutory 
provisions;** he has a right to rely and act on a 
sworn statement in the form required by statute,®® 
even though it is false,*° where he has no knowledge 
of its falsity* and claimant has not served him 
with the notice provided for by statute.4? Under 
some circumstances,**® as where nothing is due him 
at the time,#* a claimant may not be injured by 
the making of a payment by the owner to the con- 
tractor without requiring the latter to furnish the 
statutory statement. 

[§ 473] (4) Retaining Funds to Meet Claims. 
Under some statutes the owner has the right, in 
self-protection, to retain enough of the original 
contract price to cover the liens of subcontractors,*® 
and under other statutes a payment of any money by 
the owner to the contractor before all laborers, me- 
chanics, and materialmen have been paid for work 
done or materials furnished does not relieve him 
from liability to such persons.4¢ Still other stat- 
utes make it the duty of the owner, at least in 


of the subcontractor with the con- 
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certain cases,** to withhold a certain proportion of 
the contract price for a designated time in order 
to meet the claims of subcontractors and others,*® 
and payments made in violation of this requirement 
afford no protection,?® or, in other words, they are 
made at the peril of the owner as against persons 
prejudiced thereby,®° although not as to other per- 
sons,°! such as those who do not commence pro- 
ceedings to perfect or enforce their liens within the 
statutory period®? or who do not. come within the 
classes of persons enumerated by the statute as 
those for whose protection the percentage is to 
be retained.5? While there is some authority to 
the contrary,** it is generally held that a provision 
in a contract giving an owner the right to retain 
a portion of the contract price until a certain time 
is for the benefit of the owner®® and may be waived 
by him®* and payment made in advance of that time 
without incurring any liability to subcontractors 
and others.** 

[§ 474] (5) Obtaining Release of Liens. Where 
the statute requires the owner to procure from the 
contractor a verified release of liens before making 
payments to him, payments made without such re- 
lease are not effective as against subcontractors 
and others.®® 

[§ 475] 4. Payment to Subcontractors, Laborers, 


50. 


tractor having been more than ten 
days after the making of the original 
contract). 

[a] The payment is not protected 
by a later statement directed to a 
subsequent specific payment for 
which it is procured and to which 
it.relates by date. McCausey v. Git- 
tleman, 201 Mich. 8, 166 NW 896. 

{[b] Belief of owner that claims 
fully paid.—The fact that the owner 
believed at the time of making pay- 
ments to the contractor that moneys 
previously advanced by him to ma- 
terialmen on the contractor’s order 
had paid such claims in full will not 
release the property from a lien for 
the balance due to the materialmen, 
there having been no misrepresenta- 
tion on the part of claimants. Mun- 
oP v. Merrell, 113 Mich. 491, 71 NW 
ers Larsen v. Basikowski, 206 Ill. 

36. Blitz v. Fields, 115 Mich. 675, 
74 NW 186; Smalley v. Ashland 
Brown-Stone Co., 114 Mich. 104, 72 
NW. 29. 

387. Brennan v. McEvoy, 196 Ill. 
A. 336 


[a] Reason for rule.—‘‘The right 
to a lien cannot be made to depend 
alone upon the omission of the owner 
to do or perform the duty imposed 
upon him by statute.” Decatur 
Bridge Co. v. Standard, 208 Ill. A. 
592, 599; Brennan v. McEvoy, 196 Ill. 
A. 336, 344. 

38. Berkshire Warehouse Co. v. 
Hilger, 268 Ill. 463, 109 NE 287 [aff 
190 Tll. A. 49]. 

39. Berkshire Warehouse Co. v. 

Hilger, supra. 
_ 40. Berkshire Warehouse Co. v. 
Hilger, supra; Knickerbocker Ice Co. 
v. Halsey Bros. Co., 262 Ill. 241, 104 
NE 665 [aff 178 Ill. A. 629]; Brennan 
v. McEvoy, 196 Ili. A. 336. 

41. Berkshire Warehouse Co. v. 
Hilger, 268 Til. 463, 109 NE 287 [aff 
190 Ill. A. 49]; Knickerbocker Ice Co. 
v. Halsey Bros. Co., 262 Ill. 241, 104 
NE 665 [aff 178 Ill. A. 629]. See 
Stevens v. Garland, 198 Mich. 24, 164 
NW 516 (where the statement should 
have aroused the suspicion of the 
owner, but the court was not pre- 
pared to say that it was not sufficient 
protection under the statute). 

42. Knickerbocker Ice Co. v. Hal- 
sey Bros. Co., 262 Ill. 241, 104 NE 
665 [aff 178 Ill. A. 629]. 

43. Berkshire Warehouse Co. vy. 


Hilger, 268 Ill. 463, 109 NE 287 [aff 
190 Ill. A. 49]. 

44. Berkshire Warehouse Co. v. 
Hilger, supra. 

45. Sierra Nevada Lumber Co. v. 
Whitmore, 24 Utah 130, 66 P 779. 


46. Barton v. Grand Lodge I. O. 
O. F., 71 Ark. 35, 70 SW 305. 

47. See cases infra this note. 

{a] The statutes do not apply (1) 


where there is no price specified or 
capable of being ascertained for the 
erection of the building, but the con- 
tract price of the building is blended 
with other matters from which it 
cannot be separated. S. Morgan 
Smith Co. v. Sissiboo Pulp, etc., Co., 
385 Can. S. C. 93 [dism app 36 N. S. 
348]. (2) Also the statutes do not 
apply where the contract calls for 
only one payment, namely, a lump 
sum upon completion of the contract. 
Burton v. Hookwith, 45 Ont. L. 348, 
16 OntWN 102, 48 DomLR 339. 

48. Cusson v. Myrtle School Dist., 
31 Man. 341, [1921] 3 WestWkly 479; 
Merrick v. Campbell, 24 Man. 446, 
17 DomLR 415, 27 WestLR 836, 6 
WestWkly 722; McArthur v. Martin- 
son, 16 Man. 387; McArthur v. Mar- 
tinson, (Man,.) 3 WestLR 2; Dominion 
Radiator’ Co. v. Cann, 37 N.S. 237; 
Sanderson Pearcy Co. v. Foster, 53 
Ont. “Li 519, 24° OntWN <-71; Rice 
Lewis & Son, Ltd. v. George Rath- 
bone, Ltd., 27 Ont. L. 630, 9 DomLR 
114; Goddard vy. Coulson, 10 Ont. A. 
1; Russell v. French, 28 Ont. 215; 
Wood v. Stringer, 20 Ont. 148; Towns- 
ley v. Baldwin, 18 Ont. 403; Truax 
v. Dixon, 17 Ont. 366; Re Cornish, 6 
Ont. 259; Hovenden v. Ellison, 24 
Grant Ch. (Ont.) 448; Briggs v. Lee, 
27 Grant Ch; (Ont.) 464; Peart v. 
Battell, 8 Sask. L. 305, 23 DomLR 
31 WestLR 956, 8 WestWkly 


In California and Georgia 
statutes imposing such a requirement 
were in force at one time. Southern 
California Lumber Co. v. Jones, 133 
Cal, 242, 65 P 378; Denison v. Burrell, 
119 Cal. 180, 51 P 1; Kerckhoff-Cuzner 
Mill, ete., Co. v. Cummings, 86 Cal. 
22, 24 P 814; Sidlinger v.. Kerkow, 82 
Cal. 42, 22 P 932; Hunnicutt, etc., Co. 
v. Van Hoose, 111 Ga. 518, 36 SE 669; 
McAuliffe v. Bailie, 89 Ga. 356, 15 SE 
474. 

Effect of abandonment of contract 
on rights in percentage retained see 
supra § 170. 

49. Phelan v. Franklin, 15 Man. 
520, 2 WestLR 29. 


Cusson v. Myrtle School Dist., 
31 Man. 341, [1921] 3 WestWkly 479; 
Dominion Radiator Co. v. Cann, 37 
N. S. 237; Torrance vy. Cratchley, 31 
Ont. 546. : 

51. See cases infra notes 52, 53. 

52. Brooks v. Mundy, 5 OntWN 
795, 25 OntWR 687, 16 DomLR 119; 
Doig v. Stehn, 18 Sask. L. 217, [1924] 
2 DomLR 627, [1924] 1 WestWkly 
1169; Lacrois v. Carriss, (Sask.) 
[1923] 4 DomLR 947, [1923] 3 West 
Wkly 1319. 

53. Huffman v. McDonald, (Tex. 
Civ. A.) 261 SW 146; Rotsky v. Kel- 
say Lumber Co., (Tex. Commn. A.) 
Repay t 558 [mod (Civ. A.) 178 SW 

54. Merritt v. Hopkins, 96 Iowa 
652, 65 NW 1015. And see Nancolas 
v. Hitaffer, 136 Iowa 341; 112 NW 
382, 12 LRANS 864 (where nonlien- 
able claims were paid out of the re- 
serve fund). 


55. See cases infra note 57. 

56. See cases infra note 57. 

rig Ill.—Prescott v. Maxwell, 48 
Tl. 


N. J.—Shannon v. Hoboken, 37 N. J. 
Eq. 123 [aff 37 N. J. Eq. 318]. 

N. Y.—Lauer v. Dunn, 115 N. Y. 
405, 22 NE 270 [aff 52 Hun 191, 5 
NYS 161]; Weisemair v. Buffalo, 57 
Hun 48, 10 NYS 569. 

Tex.—James v. St. Paul’s Sani- 
tarium, 24 Tex. Civ. A. 664, 60 SW 
322. And see Paris First Nat. Bank 
v. Lyon-Gray Lumber Co., 110 Tex. 
162, 217: SW 133° [aff (Civ. A.) 194 
SW 1146] (where, under a modifica- 
tion of the contract, payments were 
made out of the reserve fund, and it 
was held that in no event did the con- 
tractor become entitled to receive 
any payment from the owner after 
notices were given of claimants’ 
debts, and that this was sufficient to 
require that they be denied relief). 

Va.—Schrieber v. Norfolk Citizens’ | 
Bank, 99 Va. 257, 38 SE 134. 

Advance payments gemerally see 
supra § 465. 

58. Bruce v. Pearsall, 59 N. J. ln 
62, 34 A 982; Anderson Lumber Co. v. 
Friedlander, 54 N. J. L. 375,24 A 434. 

{a] A release of claims executed 
by only a portion of the laborers and 
materialmen, to which was annexed 
an affidavit of the contractor showing 
that some of the laborers and mate- 
rialmen had not joined in the release, 
was not a compliance with the act 
of March 29, 1892, supplementing the 
Mechanics’ Lien Law, and hence a 


352 [40 C.J.] 
or Materialmen as Affecting Lien of Other Persons 
—a. Lien of Contractor. Payments made by the 
owner to discharge valid liens of subcontractors, 
laborers, or materialmen are effective to reduce or 
defeat the claim of the principal contractor.°? The 
rule is applicable where the lien discharged has been 
earried to final judgment,"° or, provided it is valid,?* 
where claimant has taken the necessary steps to 
perfect the lien®? or has commenced an action to 
enforce it,°? even though final judgment has not 
been rendered.** When the lien has been pressed 
to judgment, the owner may set off against the 
contractor the amount of the judgment,®> including 
not only the amount of the claim for labor or ma- 
terials,®* but also interest,®” costs,°* and attorney’s 
fees.°° However, where the filing of a lien by a sub- 
contractor was due to the owner’s refusal to pay an 
order upon him given by the contractor to the 
subcontractor for the amount of his claim, the owner 
being at the time of such refusal indebted to the 
contractor in an amount exceeding the amount of 
the order, the owner ean offset against the contractor 
only the amount of the lien claim proper’? and not 
the costs and expenses incident to the lien.*4 While 
it has been held that payments made by the owner 
to subeontractors without the contractor’s knowl- 
edge or assent and before the subcontractors have 
taken the necessary steps to perfect their liens and 
impose a direct lability on the owner are not 


payment by the owner to the contrac- 
tor of money due on the contract on 


tractor’s 
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available to defeat or reduce the claim of the con- 
tractor,’? it has also been held that, where the con- 
tractor has defaulted in the performance of his 
contract, the owner is justified in paying and charg- 
ing to the contractor such claims as might be the 
subject of liens without waiting for them to be 
perfected and established,’® although even in such 
case the owner is not justified in paying and charg- 
ing to the contractor whatever amounts are claimed 
by persons who have furnished labor or materials,’* 
but only such amounts as they are properly and 
legally entitled to.7° Where the statute requires 
that the contractor should signify his assent or dis- 
sent to the owner within a certain time after being 
notified of the claim of his journeyman or other 
person upon the owner for work performed, a pay- 
ment made to a claimant after the lapse of the time 
specified, and before the contractor has notified his 
dissent to the owner, will be binding as between the 
two latter.7§ 

[§ 476] b. Liens of Other Subcontractors, Labor- 
ers, or Materialmen.’* Payments made to subecon- 
tractors, materialmen, or laborers who were entitled 
to file liens and would have filed them but for such 
payment should be allowed to the owner in reduction 
of the amount available for the hens of other sub- 
contractors, materialmen, or laborers,’® at least un- 
der some circumstances ;‘® but the rule is otherwise 
where the payment was of a nonlienable claim,*° 


and a demand|]|to believe that he had been paid, by 


presentation of such release and affi- 
davit did not operate as a bar to such 
claims as remained unreleased and 

unsatisfied. Magowan v. Stevenson, 
SeNend eas, sh toca 10 te 


59. Cal.—Macomber v. Bigelow, 
3a Calesooa. DOL li 44 or Clane@ya iw. 
Plover, 107 Cal. 272, 40 P 394 [dist 


Adams v. Burbank, 103 Cal. 646, 37 P 
640]; Covell v. Washburn, 91 Cal. 
560, 27 P 859. 

Ill.—McDonald y. Patterson, 186 Ill. 
381, 57 NE 1027 [aff 84 Ill. A. 326]. 

Ind.—Bird v. St. John’s Episcopal 
Church, 154 Ind. 138, 56 NE 129; Mid- 
land R. Co. v. Wilcox, 122 Ind. 84, 23 
NE 506; Colter v. Frese, 45 Ind. 96. 

Kan,—Chicago Lumber Co. vy. Allen, 
52 Kan. 795, 35 P 781; Clough v. Mc- 
Donald, 18 Kan. 114 [foll Macdonald 
v. Seaton, 27 Kan. 672]. 

Or.—Whittier v. Blakely, 13 Or. 546, 
tee 305. 

Pa.—White v. Miller, 18 Pa. 

Tenn.—Cole Mfg. Co. 
Tenn. 466, 16 SW 1045. 
. Utah.—McCornick  v. 
Utah 62, 60 P 547. 

Wis.—Mallory v. La Crosse Abat- 
toir Co., 80 Wis. 170, 49 NW 1071. 

{a] Thus, where the statute makes 
it the duty of the contractor to pro- 
tect the property of the owner 
against liens of subcontractors, mate- 
rialmen, and laborers employed by 
him, the owner is entitled to credit, 
against the lien claim of the contrac- 
tor, for whatever he has been com- 
pelled to pay to relieve his property 
from liens in favor of such persons. 
Clancy v. Plover, 107 Cal. 272, 40 P 
394, 

Deduction in action on contract see 
Building and Construction Contracts 


ey alloy 
By aes wea 


52. 


v. Falls, 90 
Sadler, 21 


60. Bagaglio v. Paolino, 
171, 85 A 1048, 44 LRANS 80 [reh 
den 85 A 1136] (dictum). 

61. Wilson v. Nugent, 125 Cal. 280, 
57 P 1008; Simpson vy. Sisters of 
Charity, 108 Wash. 82, 182 P 937. 

{a] Payment at owner’s risk.— 
Where one who has retained twenty- 
five per cent of the contract price for 
the repair of a building, after he has 
knowledge of the appointment of an 
assignee for the benefit of the con- 


made by him for the money retained, 
without any order of court or any 
judgment as to the validity of al- 
leged liens, pays them, he does so at 
his own risk, and, if they are not 
valid liens, he will be liable to the 
assignee for the amount paid. Wil- 
son ‘vy. Nugent, 125 Cali 280,.57 P 
1008. 

62. Kirtland v. Moore, 40 N. J. Ea. 
106, 2 A 269. 

63. Simpson v. Sisters of Char- 
ity, 108 Wash. 82, 182 P 937. 

64. Simpson vy. Sisters of Char- 
ity, Supra (where a’ compromise was 
reached at the trial). 

65. Whittier v. Wilbur, 48 Cal. 175. 

66. See cases infra notes 67-69. 

67. Westlund-Westerberg Lumber 
Co. v. Lindsay, 140 Minn. 518, 168 NW 
96. 

68. Clancy v. Plover, 107 Cal. 272, 
40 P 394; Covell v. Washburn, 91 Cal. 
560, 27 P 859; Westlund-Westerberg 
Lumber Co. v. Lindsay, 140 Minn. 518, 
168 NW 96. 

69. Clancy v. Plover, 107 Cal. 272, 
40 P 394; Covell v. Washburn, 91 Cal. 
D602 Ta Pi85.9. 

70. Adams v. Burbank, 103 Cal. 
646, 37 P 640. 

71. Adams v. Burbank, supra. 

72. Walker v. Newton, 53 Wis. 
336, 10 NW 436. 

73...) Bacaglio va Paolinowisd aed 
171, 85 A 1048, 44 LRANS 80 [reh 
den 85 A 1136). ’ 

74.  Bagaglio v. Paolino, supra. 

75. Bagaglio v. Paolino, supra. 

76. Baxter v. Sisters of Charity, 
15 La. Ann. 686. 

77. Acceptance by owner of con- 
tractor’s order as payment see supra 


§ 460 note 76 [al]. 

78. Hampton v. Christensen, 148 
Cal. 729, 84 P 200; Dunlop v. Ken- 
nedy, 4 Cal. Unrep. Cas. 96, 34 P 92; 
J. V. Vrooman Sons Co. v. Pierce, 179 
App. Div. 4386, 165 NYS 929; Kalt 
Lumber Co. y. Sterner, 121 Misc. 505, 
201 NYS 567. 

79. See cases infra this note. 

[a] For example (1) the owner 
will be protected as to a payment 
made to a lumber dealer where the 
work would have stopped if he had 
not made it and plaintiff, a subcon- 
tractor, by his conduct led the owner 


the contractor, nearly the full amount 
of the price of the subcontract. Ring- 
land v. Edwards, (Alta.) 19 WestLR 
219. (2) Plaintiff has no lien where 
the entire contract price has been 
paid directly to claimants, including 
plaintiff, and he has received his pro 
rata Share. Treece v. Carpenter, 92 
Okl, 21, 222 P 230. 

[b] On observing certain formali- 
ties (1) the owner may, under some 
statutes, make payments to workmen 
and materialmen. McArthur v. Mar- 
tinson, (Man.) 3 WestLR 2. (2) But 
such payments should be so made as 
not to affect the percentage to be re- 
tained under other statutes. Mc- 
Arthur v. Martinson, supra. (3) Re- 
tention of percentage see supra § 473. 
(4) In Utah, as against certain claim- 
ants, an Owner can pay a part of the 
contract price to other claimants in 
a medium other than money only on 
proving compliance with Comp. L. 
(1907) § 1875, requiring the owner 
who has contracted to pay otherwise 
than in cash to post in a conspicuous 
place on the premises, before mate- 
rials are furnished or labor  per- 
formed, a statement of the terms and 
conditions of the contract. Smoot vy. 
Checketts, 41°\Utah 2121, 125. P > 412, 
AnnCas1915C 1113. : 

80. Breckenridge v. Short, 2 Alta. 
L. 71, 10 WestLR 392 [app allowed on 
other grounds 43 Can. S. C. 59]. 

[a] Work done or material fur- 
nished after exhaustion of contract 
price.—‘In every case in which it 
costs more to construct a building 
than the contract price, a stage must 
be reached when the amounts paid in 
satisfaction or prevention of liens 
and the amounts unpaid for which 
liens exist will together equal the 
contract price. In my opinion the 
effect of sections 19 and 32 [Mechan- 
ics’ Lien Act] is to fix that point as 
the point of determination of all 
liens, with the exception of a pos- 
sible claim for six weeks’ wages, 
which is not necessary to be consid- 
ered in this case. Any work done or 
material supplied after that cannot 
give rise to any lien, and any lien 
then existing cannot support any 
claim for any such work or material. 
Consequently, any payment made im 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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or was made in advance of the time when due,** 
or with notice or knowledge on the part of the 
owner of the claims of other persons.’* Except in 
a few jurisdictions®* the fact that a subcontractor 
has been paid in full does not prevent a person 
who has furnished labor or material to him from 
enforcing a lien,’* at least where there is still some- 
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thing due from the owner to the/principal contrac- 
tor.8> Some statutes relating to stop notices®® do 
not render a contractor who has made advance 
payments to a subcontractor liable to persons who 
are employees or materialmen of the subcontractor 
and who have served stop notices.** 


XI. STIPULATIONS FOR PAYMENT OF CLAIMS AND INDEMNITY AGAINST LIENS** 


[§ 477] A. Bonds*®—1, In General. It is a very 
usual practice that in connection with a building 
contract the contractor shall execute to the owner 
a bond with sureties conditioned that the contrac- 
tor shall faithfully perform his contract, pay all 
claims for labor and materials, and indemnify the 
owner against liens arising out of the work.®° In 
a number of jurisdictions such a bond is provided 
for by statute, not only in respect of public improve- 
ments, but also, at least in certain instances, in 
respect of private improvements.9? Under some 
statutes the effect of a failure of the owner to take 
such a bond or to file it®* is, as respects private 
improvements,®** that the liens of persons other than 
the contractor may be enforced for the value of 
the labor or material without being limited to the 
eontract price agreed upon between the owner and 


the contractor.°°> Under other statutes the effect 
of a failure of the owner to exact the bond is that 
he becomes personally liable for any balance due 
from the contractor to laborers and materialmen*® 
or liable to the same extent as the surety would 
have been.®%7 However, independently of statute, 
the owner may require a bond.%§ 

[§ 478] 2. Requisites and Validity—a. In General. 
In accordance with the rules governing bonds gen- 
erally®® a contractor’s bond providing for payment 
of claims for labor and material, entered into volun- 
tarily and for a valuable consideration, and not re- 
pugnant to the letter or policy of the law, is a valid 
common-law bond, even though the requirements 
of a statute are not followed, or even though there 
is a full compliance with a statute? which is un- 


satisfaction of any claim for such 


work or material cannot discharge 
the owner from liability for any 
claim under a_ pre-existing lien.” 


Breckenridge v. Short, 2 Alta. L. 71, 
74, 10 WestLR 392 [app allowed on 
other grounds 438 Can. S. C. 59]. 

81. Marshall v. Vallejo .Commer- 
cial Bank, 163 Cal. 469, 126 P 146; 
Smoot v. Checketts, 41 Utah 211, 125 
P 412, AnnCas1915C 1113. 

82. Morehouse v. Moulding, 74 ie 
322; Wheeler Lumber, etc., Co. 
White, 164 Iowa 495, 145 NW 917: 
Bruce Edgerton Lumber Co. v. Bige- 
low, (lowa) 117 NW 955; Othmer Vv. 
Clifton, 69 Iowa 656, 29 NW 767. See 
Schroeder v. Mueller, 33 Mo. A. 28 
(the owner cannot defeat a material- 
man’s lien by showing that he had 
paid out to subcontractors, material- 
men, and mechanics more than the 
contract price of the building, when 
he does not claim that the payments 
were compulsory or even made in 
good faith without notice of claim- 
ant’s demand). 

83. French v. Bauer, 134 N. Y. 548, 
32 NE 77.20 HRA’560 [aff 16 Daly 
309, 11 NYS 69]; Crane v. Genin, 60 
N. Y. 127; Lumbard v. Syracuse, etc., 
R. GCo., 55 N. Y. 491 [rev 64 Barb. 
609]; Hudson River Blue Stone Co. 
v. Huntington, 143 App. Div. 99, 128 
NYS 25; Hagan v. American Baptist 
Home Missionary Soc., 14 Daly 131, 
6 NYSt 212. But see Rukeyser v. 
Rouss, 102 Misc. 417, 169 NYS 840 
(the payment of the contractor’s ac- 
commodation note to a subcontractor 
after the liens of subcontractors of 
the subcontractor have been filed does 
not relieve the property from -such 
liens, especially where defendants 
knew of the furnishing of materials 
and the filing of the liens). 

84. Cal.—In re Snell, 16 Cal. A. 
253, 116 P 699; Los Angeles Pressed 
Brick Co. v. Los Angeles Pac. Boule- 
vard, etc., Co., 7 Cal. A. 460, 94 P 775. 

Conn.—Barlow Bros. Co. v. Gaffney, 
76 Conn. 107,'55 A 582. 

Ga.—Heard v. Holmes, 113 Ga. 159, 
38 SE 393. 

Mass. — Friedman Vv. Hampden 
County, 204 Mass. 494, 90 NE 851; 
Daley v. Legate, 169 Mass. 257, 47 
NE 1013. 

Okl.—Hoggson Bros. v. Dickason- 
Goodman Lumber Co., 81 Okl. 31, 196 
P 686. 

Tex.—Wilson v. Sherwin-Williams 
Paint Co., 110 Tex. 156, 217 SW 3724 


[40 C. J.—23] 


[aff (Civ. A.) 160 SW 418]; Padgitt 
v. Dallas Brick, etce., Co., 92 Tex. 626, 
50 SW 1010. 

85. In re Snell, 16 Cal. A. 253, 116 
P 699; Barlow Bros. Co. v. Gaffney, 
er Conne 107eo on Alvos2ryerLeard sv, 
Holmes, 113 Ga. 159, 38 SE 393; 
Padgitt v. Dallas Brick, ete., Co., 92 
Tex. 626, 50 SW 1010. 

86. See supra § 175. 

87. Mills v. Hegeman-Harris Co., 
(N. JS) 125 A 127; Morris County Golf 
Club vy. Hegeman- -Harris Co., Inc., (N. 
dehy MeAn 28 

88. Indemnity generally see In- 
demnity 31 C. J. p 417. 

89. Bond to prevent or discharge 
lien see supra §§ 434-444. 

SO. Southern Surety Co. v. Nalle, 
(Tex. Commn. A;) 242 SW 197 [rev 
(Civ. A.) 231 SW 402]. And see cases 
passim §§ 478-499. 

Bonds of contractors generally see 
Building and Construction Contracts 
§§ 22, 67, 195-198. 

91. Bonds of public contractors see 
Bridges §§ 21, 25; Canals § 14; Coun- 
ties §§ 254, 263; Drains §§ 170-175; 
Highways §§ 350-353; Municipal Cor- 
porations [28 Cyc 1039]; Schools and 
School Districts [35 Cyc 959]; States 
ae Cye 876]; United States [39 Cyc 
738]. 

92. See statutory provisions; and 
Hammond Lumber Co. v. Willis, 171 
Cal. 565, 153 P 947; Koenig v. Ameri- 
ean Surety Co., 56 Cal. A. 37, 204. P 
553; Rose v. Eunice Electric Theatre 
Co., 154 La. 81, 97 S 322; U. S. Fidel- 
ity, etc., Co. v. D’Angelo, 150 La. 188, 
90 S 564; Brink v. Bartlett, 105 La. 
336, 29 S 958; Willey_v. St. Charles 
Hotel Co., 52 La. Ann. 1581, 28 S 182; 
Liberty Coal, ete., Co. v. Snow, 52 
Utah 298, 178 P 341; Rio Grande 
Lumber Co. v. Darke, 50 Utah 114, 
167 P 241, LRA1918A 1193. 

[a] Application cf particular stat- 
ute.—Acts (1906) No. 134, relative to 
building contracts in cities of over 
fifty thousand inhabitants and re- 
quiring a bond to protect the owner, 
laborers, ete., does not apply to the 
commissioners of the port of New 
Orleans, which board is a_ state 
agency created to construct wharves 
and sheds for the accommodation of 
shipping. Barrett Mfg. Co. v. New 
Orleans Port Bd. of Comrs., 133 La. 
1022, 63 S 505,50 LRANS 469. 

Constitutionality of statutes sce 
supra §§ 6, 7 

to file 


93. Effect of failure see 


constitutional.? Where sureties undertake the 
infra § 483. 
$4. Effect of failure to require 


bond of public contractor see Coun- 

ties § 254; Schools and School Dis- 

tricts’ [35 Cyc 9617. 

9520 “ylerivee ae ile ee AOS Bldg. 
Co., 47 Cal. A. 59, 190 P 208. 

Cross references: 

Effect of taking of statutory bond 
see infra § 484. 

Failure of builder to furnish bond as 
precluding recovery on contract see 
Building and Construction Con- 
tracts § 67. 

Limitation of liens to contract price 
generally see supra §§ 320, 321. 
96. C. W. Robinson Lumber Co. v. 

Burton, 128 La. 120, 54 S 582 (under 

Acts [1894] No. 180); Lhote Lumber 

Mfg. Co. v.. Dugne, 115 La. 669, 39 

S 803; Willey y. St. Charles Hotel 

Co;, 52 La. “Ann. 1581, 28 S 182; Lib- 

erty Coal, etc., Co. v. Snow, 52 Utah 

298, 178 P 341. ; 

[a] In solido with contractor.— 
Under Acts (1894) No. 180, where the 
owner fails to require the contractor 
to give bond, he is bound in solido 
with the contractor for any balance 
due for materials furnished and used 
in the building. Alfred Hiller Co. v. 
Bet Grunewald Co., 138 La. 305, 70 

97. Savings, etc., Assoc. v. Frank, 
146 La. 198, 83 S 491; Benson v. Wil- 
kinson, 142 La. 278, 76 S 711 (both 
cases decided under Acts [1914] No, 
221); Louisiana Glass, etc., Works v. 
Irwin, 126 a. 555, 52 Ss 165 (under 
Acts (19061 No. 134), 

Williams y. Baldwin, (Tex, 

Commn. A.) 228 SW 554 [mod (Civ, 

A.) 202 SW 975]. 

Power of public officers, apart from 
express statutory authority, to re- 
quire bond of contractor see High- 
ways § 350; Municipal Corporations 


[28 Cye 1039]; States. 
Validity of: 
Bond covering nonlienable claims see 


infra § 481. 

Common-law bond see infra § 478. 

99. See Bonds §§ 41, 43, 45. 

1. Hammond Lumber Co. v. Willis, 
Avie Cale 56.5 elds; sPieo ain 

Applications of rule see infra §§ 
482, 483. 

2. Koenig v. American Surety Co., 
56 Cal. A. 37, 204 P 553. 

3. Southern Surety Co. v. Nalle, 
(Tex. Commn. A.) 242 SW 197 [rev 
(Civ. A.) 231 SW 402]; Williams v. 
Baldwin, (Tex. Commn. A.) 228 SW 
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completion of the contract, and receive progress 
payments as they become due, they cannot there- 
after assert the invalidity of the bond.* 

[§ 479] b. Parties.» In order to constitute a 
statutory bond, the persons for whose benefit the 
statute requires the bond to be executed must be 


designated with reasonable certainty as the obli- | 


gees. However, the omission of the word ‘‘owner’’? 


or the name of the owner® in one clause of the 
bond is not fatal where it is a mere clerical error 
and the required information is contained in another 
clause. Where a contractor’s bond for the payment 
of claims is executed and filed pursuant to the stat- 
ute, it is immaterial what interest the nominal 
obligee has,® or whether he has any interest,’® in 
the land on which the building is to be constructed, 
if he is the person who, as owner, has contracted 
to have the building constructed. While as a gen- 
eral rule the same person cannot be both obligor 
and obligee in the bond,™ yet it is held that the fact 
that one of several obligees is also a surety on the 
bond does not prevent the bond from being opera- 
tive in favor of another obligee in respect of an 
obligation independent of that owing to the obligee 
who signed as surety.1?, Where a contractor’s bond, 
given for the use of all persons performing labor or 
furnishing materials in the building of a house, re- 
cites that the principal is a corporation, the sureties 
cannot escape liability on the ground that the prin- 
cipal had no legal existence as a corporation,'® and 


that the persons assuming to act for it in the prem-- 


ises had no authority so to do.* A few statutes 
require claimants to present their objections, if 
any, to the sufficiency or solvency of the surety 
on the bond within a specified number of days 
after the institution of a concursus proceeding by 
the owner.?® 

[§ 480] c. Consideration. The same consider- 
ation which is sufficient to support the promise or 


MECHANICS’ LIENS 


wie Ore ¢ a nee) 


[§§ 478-482 


undertaking of the contractor in the building con- 


tract!® is sufficient to bind sureties in the con- 


tractor’s bond against mechanics’ liens, given 
contemporaneously with the making and delivery 
of the contract.17 An antecedent promise of a con- 
tractor to give a bond indemnifying against liens is 
a sufficient consideration for the execution of such 
a bond subsequent to the execution of the building 
contract,'® and either before!® or after?® the com- 
mencement of work thereunder; but in the absence 
of some such antecedent agreement no action can 
be maintained against a surety on a bond given by 
a builder to indemnify the owner against loss where 
the bond is given after the execution of the contract 
and the commencement of the work by the builder, 
unless the bond is supported by some new considera- 
tion.21. The payment to subcontractors of the 
amount of their lien claims is not a sufficient con- 
sideration for a bond given by them to indemnify 
the owner. against the lens of other subcon- 
tractors.?? ; 

[§ 481] d. Provisions and Conditions.** To ren- 
der available to the owner the exemption from, or 
limitation of, liability resulting from the taking of 
a statutory bond,?* the bond must be conditioned 
as provided by statute.25 The bond may be valid, 
even though it provides for, or guarantees, the pay- 
ment of claims which cannot be asserted as lens 
against the property improved,?* as in the case 
of public property.27 A provision in the bond 
limiting the time for bringing suit thereon may be 
upheld when, and only when, it is not unreasonable** 
and does not violate a statutory prohibition.”® 

[§ 482] e.. Amount. While the fact that the 
amount of the bond is less than that prescribed 
by statute prevents the bond from being sufficient 
as a statutory bond,*° and from being available 
as an exemption from, or limitation of, the liability 
of the owner,*! it does not affect the validity of 


554 [aff in part and rev in part (Civ. 
A,) 202 SW 975]; Equitable Surety 
Cs. v. Stemmons, (Tex. Civ. A.) 239 
SW 1037.7 

Cionstitutionality of statutes see 
supra §§ 6, 7. 


4 Mazzera v. Ramsey, (Cal. A.) 
238 E101: 
[a] Reason for rule.—‘“By under- 


taking the completion of the building, 
the sureties recognized the validity 
of their bond and prevented the 
owner from finishing the work.” 
Mazzera v. Ramsey, (Cal. A.) 238 P 
101, 104. 

5. Persons entitled to sue on bond 
see infra §§ 491-493. 

6 Terry v. Southwestern Bldg. 
Co., 48 Cal. A. 366, 185 P 212; Hughes 
v. Smith, 114 La. 297, 38 S 175 [foll 
Lhote Lumber Mfg. Co. v. Dugne, 115 
La. 669, 39 S 803]. 

7. Mazzera v. Ramsey, (Cal. A.) 
DO Se ParlOL: 

8. Mazzera v. Ramsey, supra. 

9. Steffes v. Lemke, 40 Minn. 27, 
41 NW 302. 

[a] Obligee without legal title.— 
Where the statute defines an ‘‘owner’’ 
of land as the person having title 
thereto or the lessee or occupant 
thereof, and provides that every per- 
gon for whose use or benefit any im- 
provement is made shall be. included 
in the word ‘‘owner,” the fact that a 
contract for the erection of a build- 
ing and the bond given by the con- 
tractor for faithful performance 
thereof speak of the obligee of the 
bond as the ‘‘owner” of the premises 
does not constitute a false represen- 
tation to the surety on the _ bond, 
although the legal title to the lot 
on which the house is built is in 
the name of another, there being 


no pretense that the obligee of the 
bond is a trespasser on the land and 
that he is not the owner of the build- 
ing. Getchell, etc., Lumber, etc., Co. 
v. Peterson, 124 Iowa 599, 100 NW 550. 

10. Steffes v. Lemke, 40 Minn. 27, 
41 NW 302. 

11. Alfalfa Lumber Co. v. Hope, 
(Tex. Civ. A.) 225 SW 81. 

12. Alfalfa Lumber Co. vy. Hope, 

13. Jefferson v. 


McCarthy, 44 
Minn. 26, 46 NW 140. 

14. Jefferson v. McCarthy, supra. 

15. CC. C. Hartwell Co. v. Miller, 
256 Fed. 273, 167 CCA 445 (Louisiana 
statute). 

{a] Particular bankruptcy pro- 
ceedings held not concursus.—cC. C. 
Hartwell Co. v. Miller, 256 Fed. 2738, 
167 CCA 445. 

16. See Building and Construction 
Contracts § 12. 

17. North St. Louis Planing Mill 
Co. v. Hssex, 157 Mo, A. 18, 187 SW 295. 

18 Fullerton Lumber Co. v. Cal- 
houn, 89 Mo. A. 209; Oberbeck v. 
Mayer, 59 Mo, A, 289. 

19. Fullerton Lumber Co. v. Cal- 
houn, 89 Mo. A. 209. 
eee Oberbeck v. Mayer, 59 Mo. A, 

21. Ring v. Kelly, 10 Mo. A. 411. 

[a] Sufficiency of new considera- 
tion.— Where after the contract for 
the building was made the owner ap- 
plied for a loan to enable her to meet 
the payments thereunder, and was in- 
formed that before the loan could be 
made the contractors would have to 
execute a builder’s bond, and a bond 
was thereupon executed, there having 
been no antecedent agreement there- 
for, it was held that the fact that the 
bond was given in part for the pur- 


pose of raising money to pay the con- 
tractor for his work and that the 
money was raised partly on the bond 
and paid to the contractor for his 
work was a good and valid considera- 
tion to support the bond, and such a 
one as would estop the contractor and 
his sureties from defending against it 
on the ground that it was given with- 
out consideration. Winfield v. Paulus, 


etc.,, Architectural Co., 77 Mo. A. 370.. 


22. Hanks v. Barron, 95 Tenn. 275, 

32 SW 195. 
23. [a] Forms of bond.—Mazzera 
eo aarmnseyy sy. CCale eA: ) M238" FP 21 One 
piese v. Shee, 260 Pa. 380, 103 A 
71; Texas Glass, etc., Co. v. Crowdus, 
08 Tex. 3846, 193 SW 1072 [mod (Civ. 
A.) 147 SW 620]. 

24. See infra § 484, 

25. Mazzera v. Ramsey, (Cal. A.) 
238 P 101; Terry v. Southwestern 
Bldg. Co., 43 Cal. A. 866, 185 P 212. 

26. Union Sheet Metal Works v. 
Dodge, 129 Cal. 390, 62 P 41. And see 
Oak Cliff Lumber Co. v. American 
Indemn. Co., (Tex. Civ. A.) 266 SW 
429 (discussing the point). 

27. See supra §§ 19, 20. 

28. Rechsteiner v. New York Nat. 
Surety Co., 44 Cal. A. 774, 187 P 34 
(deeming a limitation of six months 
not unreasonable). 

Time to sue on bond see infra § 495. 

29. Guilford Lumber 
Johnson; VLEs UN: cGy aan 
(applying a statute relating to insur- 
ance contracts). 

30. People’s Homestead 
Staub, 5 La. A. (Orleans) 6. 

31. Dodd v. Maddox, (Cal. A.) 288 
P 130; Willey v. St. Charles Hotel Co., 
52 La. Ann. 1581, 28 S 182. 

Effect of taking sufficient statutory 
bond see infra § 484. 
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the bond*? nor prevent the materialmen or their 
assignees from maintaining a personal action to 
recover on the bond.** Certainly the obligors have 
no ground of complaint,** as the bond is less onerous 
than it otherwise would have been.*® 

[§ 483] f. Execution and Filing or Recording. 
Except as bearing on the question of considera- 
tion,®® it is immaterial whether the bond. is exe- 
cuted before or after the execution of the contract 
between the owner and the contractor®” or the exe- 
cution of a mortgage on the premises.*® The signers 
of the bond are not released because other persons 
who they understood would sign did not do so, unless 
the obligee knew that they signed with such under- 
' standing.®® Statutes requiring the bond to be filed 
or recorded within a specified time should be com- 
plied with,*® and where they are not, the owner is 
liable to the same extent as if no bond had been 
given; but a failure to comply with the statutes in 
this respect does not affect the validity of the bond*? 
or the contract of suretyship;** nor does it relieve 
the sureties of liability for the claims of material- 
men.*# Likewise while, under particular statutes, 
the failure to file the original contract and specifi- 
cations within a prescribed time may result in 
the contract being void as between the parties*® 
and the liability of the owner for the claims of 
laborers and materialmen not béing limited,** never- 
theless the bond is valid and binding upon the 


32. Alfalfa Lumber Co. v. Hope, 
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after furnished materials to the con- 


[40 C.5.] 355 


sureties‘? in respect of the claims of materialmen,*® 
in the absence of a stipulation in the bond that the 
contract shall be filed as a condition precedent 
to the liability of the sureties.* 

[§ 484] 3. Construction and Effect Generally.°° 
A bond of the contractor indemnifying the owner 
against claims for labor and material must be con- 
strued in connection with the contract;° but pro- 
visions of the bond for the benefit of laborers and 
materialmen, as distinguished from those for the 
benefit of the owner, are sometimes deemed to be 
independent of, and not affected by, certain provi- 
sions of the contract.°? It is held that the rules 
of interpretation governing insurance contracts** 
are applicable to guaranty or indemnity bonds of 
building contractors.54 Also it is held that the 
rules of interpretation governing guaranty insur- 
ance®® are applicable where the suretyship is not 
gratuitous but the surety is a company organized 
for the purpose of furnishing security for hire.>¢ 
However, the obligation of a contractor’s bond for 
the payment of claims is absolute,*7 and not merely 
an offer of guaranty requiring notice of accept- 
ance.’ The mere fact that the owner holds the 
bond of a surety company to indemnify him against 
any loss resulting to him from the default of the 
contractor does not effect a change in the relation 
between the owner and a subcontractor.®® Also, 
the execution of a bond by the contractor to the 


Allspaugh, 99 Cal. 452, 34 P 106, 


(Tex. Civ. A.) 225 SW 81. tractor cannot recover from tne} 91 Cal. 234, 27 P 662 [overr Schal- 
33. Dodd v. Maddox, (Cal. A.) 238}owner under Acts (1894) No. 180] lert-Ganahl Lumber Co. v. Neal, 90 
Pago , § 1, on the theory that the bond was] Cal. 213, 27 P 192]; Dodd v. Maddox, 
34. Alfalfa Lumber Co. v. Hope,|not executed and recorded within! (Cal. A.) 238 P 130. 
(Tex. Civ. A.) 225 SW 81. seven days after the contract was| [a] Common-law bhond.—The bond 
35. Alfalfa Lumber Co. v. Hope,| signed, for at least as to one who|/is valid as a common-law. bond. 
supra. did not begin to furnish material un-| Hammond Lumber Co. y. Willis, 171 
36. See supra § 480. til after the bond was executed and| Cal. 565, 153 P 947. 
37. Spokane, etc., Lumber Co. v.| recorded, it was within the time, 48. Dodd v. Maddox, (Cal. A.) 238 
Loy, 21 Wash. 501, 58 P 672, 60 Pj|and this is true even though the] P 130. 
1119. statute should be construed accord- 49. Kiessig v. Allspaugh, 91 Cal. 
2 38. Union Bldg., etc. Assoc. v.|ing to its letter. Alfred Hiller Co.) 234, 27 P 662, 99 Cal. 452, 34 P 106. 
Hull, 135 Pa. 565, 19 A 949. v. Hotel Grunewald Co., 147 La. 129, 50. Cross references: 
39. Slack v. Cresswell, 2 Montg.| 84 S 520. Aue i : Construction as to: 
Co. (Pa.) 145. 41. Hollenbeck-Bush Planing Mill Matters covered see infra § 485. 
-{a] Failure of principal to sign.—|Co. v. Amweg, 177 Cal. 159, 170 P Persons protected see infra §§ 492, 
(1) The sureties cannot escape lia-|148; Hammond Lumber Co. v. Wil- 493 


bility upon the ground that their 
principal did not sign the bond as it 
was understood he should, where the 
liability of- the principal is already 
fixed by contract or by operation of 
law (Cockrill v. Davie, 14 Mont. 131, 
35 P 958), (2) or where the bond has 
been delivered by the contractor to, 
and accepted by, the other contract- 
ing party with the knowledge and 
consent of the sureties (Hureka 
Sandstone Co. v. Long. 11 Wash. 161, 
39 P 446 [holding that the presump- 
tion arises from the delivery of a 
pond by the principal as the agent of 
the sureties that they must have 
known its conditions, and ratification 
by them of the bond while ignorant 
that it was unsigned by the principal 
will not affect their liability]). (3) 
Where a builder’s contract appeared 
on one side of a printed sheet, and 
the bond for performance on the 
other, but the principal who signed 
the contract did not sign the bond, 
the surety, signing the bond, was 
bound thereby, the principal being 
bound by the contract, and the bond 
being a complete instrument when 
executed by the surety alone. Roen- 
nigke v. Essig, 168 Mo. A. 3638, 151 


765. 
sash 128 


40. Mangrum_v. 
Cal. 145, 60 P 775. 

[a] Recording held in time as to 
particular claimant.—Where a _ con- 
tract was executed on March 6 and 
the contractor failed to furnish bond 
for protection of materialmen_ until 
March 22, whereupon the bond was 
recorded and the contract resigned 
under an agreement that it should 
be as of that date, one who there- 


Truesdale, 


lis} 7d Cailw 565," 1b3\ P9473 Schult- 
heiss Bros. Co. v. Steinberg, (Cal. 
A.) 183 P 347; Dance-Jones Lumber 
Co. v. Katzenstein, 134 La. 143, 63 


S 855. 
nét taking bond 


Liability of owner 
see supra § 477. 

Hammond Lumber Co. v. Wil- 
565, 153 P 947; Alfalfa 


42. 
issih Car: 
(Tex. Civ. -A.) 


Lumber Co. v. Hope, 
225 SW 81. 

fa] Bond valid as common-law 
bond.—Hammond Lumber Co. v. Wil- 
Lis LIS CAL Ded 53 “POAT: 

{b] Waiver by surety.— Where the 
surety waives compliance with the 
statute by executing and delivering 
the bond after the expiration of the 
statutory period for recording, he 
cannot be heard to complain of non- 
compliance with the statute in this 
respect. Natchitoches Sweet Potata 
Co. v. Perfection Curing Co., 103 wa. 
916, 96 S 808. 


43. Hollenbeck-Bush Planing Mill 
Coty. Ammege LU Cal: aloo y et 70 
(Cal. A.) 238 


148; Dodd ‘v. Maddox, 
Pas 0 


44. Dodd v. Maddox, supra. 
45. See supra § 133. 

46. Hollenbeck-Bush Planing Mill 
@oilvs PArmmwee) LIT Cali t59: 21,70" P 
148; Hammond Lumber Co. v. Wil- 
lis; 171 -Cal, 565, 153 P 947; Dodd v. 
Maddox, (Cal. A.) 238 P 130; Schult- 
heiss Bros. Co. v. Steinberg, (Cal. 
AS) 183° 347. 

47. Hammond Lumber Co. v. Wil- 
lis, 171 Cal. 565, 153 P 947; Summer- 
ton v. Hanson, 117 Cal: 252, 49° P 
135; McMenomy v. White, 115 Cal. 
339, 47 P 109; Blyth v. Robinson, 
104 Cal. 239, 37 P 904; Kiessig v. 


Giving of bond as estopping princi- 
pal.or surety from claiming lien see 
supra § 432. 4 

_ 51. Oak Cliff Lumber Co. v. Amer- 

ican Indemn. Co., (Tex. Civ. A.) 266 

SW 429, See Hardie v. Bateson, 252 

Pa. 817, 97 A 464 (a provision of the 

bond must be construed in the light. 

of the knowledge of the surety of the 
provisions of the contract). 

[a] Bond covering two contracts. 
—Where a contractor entered into 
two contracts filed on different dates 
for different parts of the same work, 
a bond of a surety company pur- 
porting to cover a single contract 
filed on one of the dates, but reciting 
a consideration equal to the sum of 


the two, covers both contracts. Hol- 
lenbeck-Bush Planing Mill Co. v. 
Amweg, 177 Cal. 159, 170 P 148, 

5@. See infra §§ 488-490. 

53. See Insurance §§ 257-278. 


54. Guilford Lumber Mfg. Co. v. 
Johnson, 177 N. C. 44, 97 SE 7382. 

55. See Guaranty Insurance § 2. 

56. A. E, Shorthill Co. v. A’tna 
Indemn. Co., (Iowa) 124 NW 613. 

[a] Construction favorable to 
obligee.—Where the language of the 
bond “is in doubt, and is fairly and 
reasonably susceptible of two con- 
structions, one favorable to the 
ebligee and the other to the surety, 
the one favorable to the _ obligee 
should be adopted.” A. E. Shorthill 
Co. v. Avtna Indemn. Co., (lowa) 124 
NW 6138, 619. 

57. Carpenter v. Furrey, 128 Cal. 
665, 61 P 369. 

58. Carpenter v. Furrey, supra. 

59. Gramling v. Chapman, 81 Fla, 
362, 88 S 258. 
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owner to indemnify him against the claims of a sub- 
contractor does not seem to imply an agreement on 
the part of the owner that the subcontractor shall 
be paid so that he may not make payment to the 
contractor even in accordance with the terms of the 
contract without seeing that the subcontractor’s 
claims are satisfied ;°° but where a building contrac- 
tor has covenanted to keep a building free from hens 
for a time extending beyond the time fixed for mak- 
ing the last payment, neither he nor his sureties can 
require the last payment if he is then in default,°** 
and under the terms of some contracts and bonds 
executed pursuant thereto the owner is estopped, 
as against persons who have unpaid claims for 
labor and materials, to assert an equitable right to 
a trust fund created for the purpose of erecting 
the building or making the improvement in ques- 
tion.®2 Sometimes a bond indemnifying the owner 
against liens is deemed to have no bearing on the 
right of the contractor to recover in an ordinary 
action for extra work.®* 

A statutory bond performs a double function.% 
It secures, in the first place, to the owner the faith- 
ful performance of the contract by the contractor ;°° 
and, in the second place, it is intended to protect 
third persons from whom the contractor obtains 


60. Slagle v. De Goover, 115 Iowa 73. 


401, 403, 88 NW 932 (‘‘We do not dé- 74. Liability 
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See supra § 477. 
of sureties on 
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18§ 484-485 


materials and labor.**¢ The statute and the bond 
for which it provides should be construed together 5° 
and the rules of law governing an ordinary con- 
tract of suretyship®® are not to be applied in- 
discriminately.°® Under some statutes, the effect of 
taking the bond provided for by statute, and its 
timely filing,”° is that the court must, where it is 
equitable to do so, restrict the recovery under liens 
of persons other than the contractor to an aggre- 
gate amount equal to the amount due from the owner 
to the contractor.71_ Under other statutes the effect 
of the bond is that the owner escapes the personal 
liability to the laborers and materialmen‘? which 
would be imposed upon him if he did not require 
the bond.** 

[§ 485] 4. Liability’*—a. In General. As in the 
ease of their liability on the bond in other re- 
spects,’> where it is sought to recover from the 
sureties on a building contractor’s bond for claims 
or liens, or damage or loss resulting therefrom, 
their liability cannot be extended beyond the terms 
of their contract;*® but in ascertaining those terms 
the same rules of construction must be applied as 
in other contracts,’’ and when the matters for which 
recovery is sought come within the terms of the un- 
dertaking, the sureties are liable.** The owner can- 


The indemnity secured by a con- 
tractor’s bond for the payment of 


sire to conclusively commit ourselves 
on this proposition, but, in the ab- 
sence of any convincing argument 
made in this case, we are not in- 
clined to recognize any such rule’’). 

61. -Henry v. Hand, 386 Or. 492, 
59 P 330. 

62. Hight v. Richmond Park Impr. 
Go;; 47 Apps CD, C.) 518. 

63. Carpenter w Markham, 172 
Cal. 112, 155 P 644. 

[a] Subject matter and purpose 
of bond.— ‘Considering the indemnity 
bond, it is quite plain that it deals 
with the premature advancement of 
the final payment of $1,610, and it 
deals with nothing else. It is de- 
signed to protect the owners who 
have made this premature payment 
against any ill consequences that may 
flow therefrom if liens should be niea 
and lien claimants exercise their un- 
doubted right to resort to this fund. 
Neither directly nor indirectly does 
it say or intimate anything else or 
further.” Carpenter v. Markham, 172 
Cal. 112, 115, 155 P 644. 

.sG4, . Ue S:) Pidelity, ,ete:, iCo.iv.) Di- 
Angelo, 150 La. 188, 90 S 564. 

65. U. SS. Midelity,  etc.,. Co. vy. 
D’Angelo, supra. 

66. U. S. Fidelity, 
D’Angelo, supra. 

Right of laborers and materialmen 
to sue on bond see infra §§ 492, 493. 

67. Savings, etc., Assoc. v. Frank, 
146 La. 198, 83 S 491. 

68. See Principal and Surety [32 
Cye’ 71.et seq]. 

695" Us S: “Pidelity, yetes) .Co.) ‘v: 
D’Angelo, 150 La. 188, 90 S 564. 

70. Filing or recording see supra 

483. 

3 71. Tyler v. J. I. Mitrovich Bldg. 
Compal Cal VA. (59, 190.2 208: 

fa] It is not equitable to restrict 
recovery where the contractor is in- 
solvent and the sureties are insuffi- 
cient. S. R. Frazee Co. y. Arnold, 
46 Cal. A. 74, 188 P 822. 

Limitation of liens to amount due 
from owner to’ contractor gener- 
ally see supra § 320. 

72, Alexandria First Nat. Bank v. 
Hudson Constr. Co., 156 La. 352, 100 
S 451; Natchitoches Sweet Potato Co. 
v. Perfection Curing Co., 1538 La. 
916, 96 S 808; U. S. Fidelity, etc., 
Co. v. D’Angelo, 150 La. 188, 90 S 
564; Liberty Coal, ete., Co. v. Snow, 
52 Utah 298, 178 P 341. 
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builders’ bonus generally see Build- 
ing and Construction Contracts §§ 
195-198. 

75. See Building and Construction 
Contracts § 195. 

76. Cal.—Boas v. Maloney,. 138 
Cal. 105,70 P 1004;. Terry v. South- 
western Bldg. Co., 43 Cal. A. 366, 185 


PAIN 2s 
Fla.—Gato: v. Warrington, 37 Fla. 
542, 19 S 883. 


Ind.—Standiford  v. 
Ind. A. 496, 60 NE 168. 

Minn.—Simonson  v. 
Minn. 439, 31 NW 861. 

Mo.—Manny v. National Surety 
Co., 103 Mo, A. 716, 78 SW 69; Ober- 
beck v. Mayer, 59 Mo. A, 289. 

Nebr.—Bell v. Paul, 35 Nebr. 240, 
52 NW 1110. 

N. C.—Guilford Lumber Mfg. Co. 
per Holladay. 178 N. .C, 417, 100 SE 

N. D.—Northern Light Lodge No. 1 
tr. Oo O, BY vy. Kennedy, 7 N= D146; 
73 NW 524. ¢ 

Oh.—Cleveland Metal Roofing, etc., 
Co. v. Gaspard, 89 Oh. St. 185, 106 
ie 9, LRA1915A 768, AnnCas1916A 

Okl.—Hutchinson vy. Krueger, 34 
OKl.:,238, 124 P5941; 41, LRANS 315, 
AnnCas1914C 98. 

Tenn.—Bird v. Southern Surety Co., 
139 Tenn. 11, 200 SW 978. 

[a] [illustratioms.— (1) Where 
the bond is conditioned merely for 
the contractor’s fulfillment of his con- 
tract to complete the work properly 
according to the plans and specifi- 
cations, and does not provide that the 
building shall be kept or delivered 
free of liens, the sureties are not 
responsible for the amount of liens 
filed against the property. Boas v. 
Maloney, 138 Cal. 105, 70 P 1004; 
Gato v. Warrington, 87 Fla. 542, 19 
S 883. (2) Where a contractor’s 
bond was conditioned that it should 
be void if the contractor should pay 
all just claims for work and mate- 
rial furnished, and upon the contrac- 
tor abandoning the contract the 
Owner himself completed the build- 
ing, the sureties on the contractor’s 
bond were not liable for the expendi- 
tures made by the owner in so do- 
ing, the breach assigned not being 
the same as that for which they be- 
came responsible. Holcombe v. Matt- 
son, 50 Minn. 324, 52 NW 857. (8) 


Shideler, 26 


Grant, 36 


claims and proteetion of the owner 
against liens is coextensive with the 
work necessary to complete the 
buildings according to the contract, 
and liens for materials not neces- 
sary to complete the buildings a. 
cording to the contract are not within 
the provisions of the bond and are 
properly excluded from the computa- 
tion of damages for its breach. Hurst 
V.2) Randall, 638) slo. 7 ALS) 60m (4) 
Sometimes the bond does not cover 
liens for the value of materials fur- 
nished for, or labor done upon, a 
garage erected on the same lot as a 
dwelling house. Hammond Lumber 
Cov Vin OWiIDIS itd iCal. T5658 ism 
947 (where the dwelling house was 
erected under a contract, accompa- 
nied by the bond, but no written 
contract was made, nor bond taken, 
concerning the garage). (5) Ine 
surety is not liable for material not 
actually used in the building where 
the bond does not so provide. Diana 
Brick, etc., Co. v. Fidelity, etc., Co: 
8 La. A. (Orleans) 76. (6) Some 
bonds are construed not to afford 
protection against the lien of the 
contractor but only against the liens 
of materialmen-and subcontractors 
under him. Ward v. Nolde, 259 Mo. 
285, 168 SW 596. 

77. Northern Light Lodge No. 1 
I. O. O. F. v. Kennedy, 7 N. D. 146, 
73 NW 524. 

78. Ark.—Pope v. Lawson, 174 SW 
148; Roland y. Lindsey, 104 Ark. 49, 
146 SW 115, AnnCas1914C 332. 

La.—Neith Lodge No. 21 I. O. O. F. 
Pap une Senpeninsny: Tid, Mbare- 2135135 es 


Nebr.—Kiewit v. Carter, 2 
460, 41 NW 286. * Prone ae 
Okl.—Byrne v. Morgan, 81 Okl. 208, 


197 P 168. 
Tex.—Paris First Nat. Bank v. 
Com, CCive mAs) 


Lyon-Gray Lumber 
194 SW 1146. 

And see cases infra this note. 

[a] Mlustrative cases.—(1) Where 
the contract requires the contractor 
to furnish all material, a Surety or 
guarantor on the contractor’s bond 
conditioned for the completion of the 
work according to the contract is 
liable for a failure of the contractor 
to pay for materials, by reason of 
which a lien is filed on the build- 
ing. Massachusetts Bonding, etce., 
Co. v. Realty Trust Co., 142 Ga. 499, 
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For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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not recover against the sureties on an indemnity 


bond for payments made by him 


tirely voluntary and without compulsion.7? A judg- 
ment establishing a lien is conclusive against the 
sureties,*° and where the judgment has been satis- 
fied, the sureties are liable,S! unless the owner 
neglected to interpose a valid defense in the fore- 
However, there is a divergence of 
holding on the question whether liability may exist’ 
on the bond for a claim or lien prior to the pay- 
ment of a judgment foreclosing the lien.8* 
some bonds, and the construction placed thereon, 
it is held that lability exists for unpaid claims, 
regardless of whether or not they are lienable;** 
that a cause of action accrues in favor of the 
obligee as soon as he is compelled to pay claims;** 
that the owner is entitled to recover on the bond 
where, in order to prevent the filing of liens, he 


closure suit.82 


508, 88 SE 210 (‘The stipulation for 
furnishing material, construction, 
and extras applied as well to the 
payment for material which entered 
into the construction of the building 
as to the construction of the build- 
ing in accordance with the plans and 
specifications of the contract. The 
contractor was bound to complete 
the building within a certain limita- 
tion, and to pay for materials used 
in its construction. Whatever was 
necessary to complete the building, 
and the amounts required to tree 
the building from the liens of the 
materialmen, would be proper ele- 
ments of damage for which the sure 
ty on the buiiding bond would be 
liable’); Closson y. Billman, 161 Ind. 
610,.69 NE 449; Kiewit v. Carter, 
25 Nebr. 460, 41 NW 286; Friend v. 
Ralston? 385 Wash. 422, 77 RP 794; 
Crowley v. U. S. Fidelity, etc., Co., 
29 Wash. 268, 69 P 784. (2) Asa 
lien for cement may include the cost 
of sacks containing it (see supra 
§ 68), (8) items of cash paid by a 
materialman to the contractor on the 
return of the sacks are within a 
bond guaranteeing the payment of 
claims for which liens might be filed 
(Aitken Lumber Co. v. Kansas Cas- 
ualty, ete. ‘Co., 106 «Kan. 193, 181 P 
563, 182 P 188 [deeming the whole 
question to involve a mere matter or 
accounting of no concern to the 
surety]). (4) Extra work or mate- 
rial is within the bond where it is 
within the contract in connection 
with which the bond is given. Capi- 
tal Iron Works Co. v. Maryland 
Casualty Co., 99 Kan. 45, 160 P 1006; 
Fidelity Homestead Assoc. v. Ken- 
nedy, 158 La. 1059, 105 S 64; An- 
drus v. Barmore, 8 Uae a (Orleans) 
266. (5) Particular indemnity bonds 
have been construed to cover both 
liens already filed and those _ filed 
thereafter. Segal v. Bart, 140 Minn, 
167, 169, 167 NW 481 (“The bond 
was given to indemnify against lien 
‘which may be filed’ against the 
premises plaintiff was purchasing. 
It is contended that the expression 
‘may be filed’ should be construed 
to refer to lien claims filed there- 
after and not to those already filed. 
To this we cannot give assent. The 
filing of a lien claim was not what 
the bond was to protect against, 
but against the enforcement thereof. 
It is evident that as to the enforce- 
ment of liens the parties had in mind 
no distinction between those already 
filed and those to be filed in the 
future, so long as they arose in the 
erection of the building then com- 


pleted’). (6) A bond to secure the 
obligees “against all claims or suits 
at law, or both,’ includes claims for 


labor and material enforced by bill 
in eaduity by virtue of the Mechanics’ 
Lien Law. Wilson vy. Davidson 
County, 3 Tenn. Ch. 536. 

79. Cal.—Brill v. De Turk, .130 
Cal. 241, 62 P 462; Koenig v. Amer- 
ican Surety Co., 56 Cal. A. 37, 204 
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which were en- 


but not paid.°° 


Under 


Pa Oss: 
Mich.—Sandusky Grain Co. v. Bor 


den’s Condensed Milk Co., 214 Mich. 
306, 188 NW 218. 
Minn.—Price v. Doyle, 34 Minn. 


400, 26 NW 14. 
Nebr.—Bell v. Paul, 35 Nebr. 240, 
52 NW 1110. 
N. C.—Guilford Lumber Mfg. Co. 
Nae tee ony, 78 N. © 417, 100-SE 


Tex.—Texas Fidelity, etc. Co. v. 
Brown, (Civ. A:) 179 SW 1125. 

{a] Overpayments.—W here the 
property owner overpays the build- 
ing contractor during the progress 
of the work, so that at the comple- 
tion of the building payments for 
materials and labor have to be made 
to third persons in excess of the 
contract price, the sureties of the 
contractor are not liable for such 
payments. Tinsley v. Kemery, 111 
Mo.'A. 87, 84 SW 993. 

$0. Oberbeck v. Mayer, 59 Mo. A. 
289; Friend v. Ralston, 35 Wash, 422, 
ye ned Cyiey.§ 

81. Winfield v. Paulus, etc., Ar- 
chitectural Co., 68 Mo. A. 194; Karel 
v. Basta, 103 Nebr. 191, 170 NW 891. 


82. Brill v. DeTurk, 130 Cal. 241, 
62 P 462. 

va See infra text and notes 84- 
95: 


84. Crane Co. v. U. S. Fidelity, 
ete Co...) 74" Washi; ) 132) P2872: 
[a] Claim for unused material.— 
Regardless of whether or not a lien 
could be asserted therefor, a dept 
incurred for materials supplied for, 
but not used in, the building is with- 
in the terms of a bond where it is 
conditioned that the contractor will 
pay materialmen all just debts, dues, 
and demands incurred by the con- 
tractor in the performance of the 
work and the contract does not re- 
serve any right to return materials 
which are not used in the building. 


Crane Cozy: U.S: Fidelity, ‘etcl Co; 
74 Wash. 91, 132 P 872. 
85. Cassan v. Maxwell, 39 Minn. 


391, 40 NW 357. 

{a] Thus, where a subcontractor 
executed to the contractor a bond 
with surety conditioned that the sub- 
contractors should pay all just claims 
for’ work and material furnished in 
the execution of the subcontract, and 
in such a bond the subcontractors 
and sureties were bound to the con- 
tractors “for the use of all persons 
who may do work or furnish mate- 
rials pursuant” to the subcontract, 
the cause of action on the bond ac- 
erued in favor of the contractor as 
soon as the subcontractor failed to 
pay for materials and the contractor 
was by law compelled to do so. Cas- 
san v. Maxwell, 39 Minn. 391, 40 NW 
357. 

86. Chapman v. Eneberg, 95 Mo. 
A. 127, 68 SW 974; Oberbeck v. Mayer, 
59 Mo. A. 289. 

[a] Condition of bond.—Where 
the condition of an indemnity bond 
given by the contractor to the owner 


[40 ©. J:] 357 


pays claims for work and materials which the origi- 
nal contractor has failed to pay,®® even though he 
makes such payments before 
filed,®’ litigated,*® or reduced to judgment;*? and 
that liability on the part of the surety exists where 
a judgment foreclosing a len has been recovered 


liens are actually 


Under other bonds, and the con- 


struction placed thereon, there is no liability by 
reason of the mere existence of an unpaid claim 
for which no lien has been perfected,® or by reason 
of the payment of claims, as distinguished from 
liens,®? or of claims for which the owner was not 
liable®? and which could not become liens,°* or of 
alleged liens which are invalid and unenforceable.®® 
In considering these divergent holdings it must be 
borne in mind that some bonds are construed to 
afford indemnity against liability,9® and that there 
is a breach of such a bond as soon as any Hens are 


is that the contractor and his sureties 
shall keep the owner harmless and 
indemnified from all liens, ete., and 
repay to him all sums of money 
which he may pay to other persons 
on account of work or labor done 
or materials furnished on or for 
such building, the owner may recover 
upon a showing that he paid for 
labor and material for which tne 
contractor was bound to pay and had 
failed to pay, and that he did so to 
prevent the filing of any liens against 


his property. Oberbeck v. Mayer, 
59 Mo. A. 289. 
87. Chapman vy. Eneberg, 95 Mo. 


A, 127, 68 SW 974; McCrum vy. Love, 
58 Pa. Super. 404; Chester City Presb. 
Church -v. Conlin, 11 Pa.. Super. 413, 


TADel Cor 43. 

$8. Fellows v. Errington, 186 
Iowa oe 170 NW 545. 

89.) D. Hi, vette, Edwards —Cox ev. 
Barry, 2 1Cal VASAT On 4 oe Perouse 


Allen County v. U. S. ‘Fidelity, etc., 
Co., 98 SW 44, 29 KyL 356; North- 
ern Light Lodge No. 1 I. O. O. F. 
v. Kennedy, 7 N. D. 146, 73 NW 524. 

[a] The rule is applicable where 
the account for which the lien is 
claimed is proved to be correct. Nor- 
thern Light Lodge No. 1 I. O. O. F. 


Sie ae REINS DS 46 Se 07 2h NIV, 

90. Hillcrest Co. v. Shrier, 41 Cal. 
PSEA MBP ry SUTRA I 2a Tet) 

91. Simonson y. Grant, 36 Minn. 
439, 31 NW 861. 

92. Bell v. Paul, 35 Nebr. 240, 


52 NW 1110. 

93. Marquette Opera House Bldg. 
Co. v. Wilson, 109 Mich. 223, 67 ae 
123; Texas ‘Fidelity, etc., Co. 
Brown, (Tex. Civ. A.) 179 SW i125, 

94. ‘Marquette Opera yuSe Bldg. 
Co. v. Wilson, 109 Mich. 223, 67 NW 
123; Texas ‘Fidelity, ete., €o. vi 
Brown, (Tex. Civ. A.) 179.SW 121125. 


95. Brill v. De Turk, 130 Cal, 241, 
62 P 462; Koenig v. American, Su ety 
Co., 56 Cal, A. 37, 204 P 553; Attna 


Indemn. Co. 136 Ga. 24, 
70 SE 676. 

96. McRae v.:University of South, 
(Tenn. Ch. A.) 52 SW 463. And see 
Fellows v. Errington, 186 Iowa 322, 
170 NW 545 (construing the bond in 
question to be-one of suretyship and 
not one of indemnity). 

[a] For example, a bond of a 
building contractor which, after re- 
citing that the obligor has made pro- 
posals to erect a hall according to 
plans, is conditioned ‘that the 
obligors have entered into a _ con- 
tract as per said proposals, and, hay- 
ing given a good and sufficient bond 
for the faithful performance and 
completion of the work aforesaid 

. agree to forfeit this bond . 

if all the requirements of said con- 
tract are not carried out,’ is a bond 
of indemnity, protecting the obligee 
against liabilities arising on a sub- 
contractor’s lien. McRae v. Univer- 
Sity...of South, »@Lenn)iCh. A:)) 162 
SW 463. 


Vv. Comer, 
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acquired,®? while other bonds are construed to be 
strict indemnity bonds against loss or damage,”® 
and a breach of a bond of the latter character does 
not oceur on the mere filing of a hen®* but only 
when the obligee has been actually damnified.t 
Where a bond of indemnity is given to a person 
who lends money to the owner, there can be no 
recovery upon the bond on account of liens filed 
where the lender, without authority from the owner, 
retains, in order to satisfy another debt, an amount 
exceeding what would be required to satisfy the 
liens;2 but where a contract for the erection of 
a building provides that the owner shall withhold 
a certain per cent of the contract price until the 
building was completed and also for damages for 
delay in completion, and the contractor fails to 
complete the building in the time agreed on, thus 
subjecting himself to the payment of damages for 
the delay, and also abandons the work before it is 
finished, the sureties on the contractor’s bond can- 


not successfully contend that they are not, lable 


to respond to an action on the bond until the owner 
has paid the full contract price, predicating such 
contention on the fact that the owner has withheld 
the amount of damages due him for delay,’ since 
he is not required to leave his own claim unpaid 
and apply the money for the benefit of the sureties.* 

[§ 486] b. Of Surety Completing Work. Where 
the sureties in a contractor’s bond, after the aban- 
donment of the contract by their principal, employ 
another builder to complete the work, they assume 
the relation of principal obligors as to the work 
thereafter done,® and are responsible to the owner 

97. Kiewit v. Carter, 25 Nebr. 460, 


41 NW 286; Stuart v. Carter, 79 W. 
Va. 92). 90 SEH .537,-.LRAI91L8D 
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ties on a bond given by him to pro- 
tect the owner against mechanics’ 
liens, he is entitled to recover inter- 


[§§ 485-487 


for liens thereafter imposed on the property by 
reason of the debts of their employee,® but while a 
surety assuming charge of the work is liable for 
work done to replace defective work previously 
done by a subcontractor and not constituting a 
substantial performance of the subcontract,’ he is 
not liable for the work previously done,® even though 
the contractor, after surrendering the work to the 
surety, agreed that both items should be allowed.® 
Where the owner paid claims of mechanics and ma- 
terialmen, with the knowledge and consent, and at 
the instance and request, of the building contrac- 
tor’s sureties who had undertaken the completion 
of the building, he is entitled to recover the amount 


‘so paid from them.'° 


[§ 487] c. Measure and Limit of Recovery. The 
lability of the surety cannot exceed the penalty 
named in the bond.1t Also where the bond is one 
of indemnity against loss or damage,!? a person 
suing on the bond cannot recover more in damages 
than the loss actually suffered;!% the owner is not 
entitled to recover as against the obligors in the 
bond the full amount of liens claimed as soon as 
they become established under the law as liens upon 
the building,4* but it is necessary for him to pay 
off and discharge the liens before he can recover 
more than nominal damages for .a breach of the 
bond.*® In a proper case the recovery against the 
surety may include interest,1® as well as costs and 
expenses incurred in defending foreclosure suits,** 
including attorney’s fees.15 However, under the 
terms of some bonds*® or the circumstances of 
some cases*® the recovery cannot properly include 
liens, to pay the parties entitled 


thereto the balance remaining in his 
hands due the contractors, he was 


98. 
Miller, 16 Nev. 327; Henry v. Hand, 
36 Or. 492, 59 P 330. 

Measure of recovery under bond 
indemnifying against damage see in- 
fra § 487. 

99. Carson Opera House Assoc, v. 
Miller, 16 Nev. 327. 

1. Carson Opera House Assoc. v. 
Miller, supra. 

2. Hurst v. Randall, 68 Mo. A. 507. 

3. Getchell, etc., Lumber,.etc., Co. 
WE Cceue ow 124 Iowa 599, 100 NW 
550. 

4. Getchell, etc., Lumber, etc., Co. 
v. Peterson, supra. 

5. Robinson y. Hagenkamp, 52 
Minn. 101, 53 NW 813. 

6. Robinson v. Hagenkamp, supra. 

7. ‘Exposition Amusement Co, v. 
Empire State Surety Co., 49 Wash. 
637, 96 P 158, 97 P 464. 

8. Exposition Amusement Co. v. 
Empire State Surety Co., supra. 

9. Exposition Amusement Co, v. 
Empire State Surety Co., supra. 

10. Mazzera v. Ramsey, (Cal. A.) 
Zoom LOL: 

11. Roberts v. Security Trust, etc., 
Bank, , (Cal.) 238 P 678; Hammond 
Lumber Co. v. Willis, 171 Cal. 565, 
153 P 947; Roystone Co. v. Darling, 
171 Cal. 526, 154 P 15; Getchell, etc., 
Lumber, etc., Co. v. Peterson, 124 
Towa 599, 100 NW 550; Lake v. Jones 


1070. 
Carson Opera House Assoc. v. 


Lumber Co., (Tex. Civ. A.) 233 SW 
1011. 

12. See supra § 485. 

13. Wagner vy. Dette, 2 Mo. A, 254. 


14. Henry v. Hand, 36 Or. 492, 59 
P1330. 

15. Henry v. Hand, supra. 

16. McFall v. Dempsey, 43 Mo. A, 
369; Spokane, ete., Lumber Co. v. Loy, 
21 Wash. 501, 58 P 672, 60. P 1119. 

[a] For instance (1) where the 
owner pays judgments establishing 
mechanics’ liens which are conclu- 
Sive on the contractor and the sure- 


est on such payments in an action 
on the bond. McFall vy. Dempsey, 43 
Mo. A. 369. (2) Where the princi- 
pal amount of a judgment on a bond 
is less than the penalty thereof, the 
recovery iS not excessive, althougi 
the judgment is for principal and in- 
terest accruing during the pendency 
of the action which together exceed 
the amount of the penalty. Getchell, 
etc.,. Lumber, etc., Co. v: Peterson, 
124 Iowa 599, 100 NW 550. 

17. Manny v. New York Nat. 
Surety Co., 108 Mo. A. 716, 78 SW 
69; Henry v. Hand, 36 Or. 492; 59 P 


330; Crowley v. U. S. Fidelity, etce., 
Co., 29 Wash. 268, -69 P 784; Stuart 
v. Carter, 79 W. Va. 92, 90 SE 537, 


LRA1918D 1070. 

[a] Recovery of costs is proper 
(1) where the bond specifically cover - 
them. Stuart v. Carter, 79 W. Va. 92, 
90 SE 537, LRA1918D 1070. (2) 
Judgment is properly rendered 
against the surety for costs where 
he joined in presenting the issue 
for determination and was defeated. 
A. BE. Shorthill Co. v. Adtna Indemn. 


Co., (Iowa) 124 NW 613. 

18. Bird v. American Surety Co., 
175 Cal. 625, 166 P 1009; Klokke v. 
Raphael, 8 Cal. A. 1, 96 P 392; Fidel- 
ity Homestead Assoc. v. Kennedy, 
158 La.. 1059, 105 S 64; Wilson v. 
Vander Molen, 69 Okl. 236, 171 P 


1104; Crowley v. U. S. Fidelity, etce., 
Co., 29 Wash. 268, 69 P 784. 

[a] Direct result of breach of 
covenant.—W here contractors de- 
faulted in their covenant to release 
a building from all claims against 
it, and liens were filed thereon, and 
suits instituted to foreclose them, 
which the contractors neglected to 
defend, as required by Code Civ. 
Proc. § 1198, providing that con- 
tractors shall defend such suits at 
their own expense, and the owner 
of the building was ready, on the 
release of his property from the 


entitled to have the rights of the 
lienors established by decree of court, 
and in an action on the contractors’ 
bond could recover a_ reasonable 
amount paid for attorney’s fees in 
defending the actions, such fees be- 
ing the proximate and direct result 
of the breach of the contractors’ 
covenant to discharge the claims. 
en v. Raphael, 8 Cal. A. 1, 96 P 
[b] The amount of the fees al- 
lowable is somewhat in the discre- 
tion of the trial court. Sheldon v. 
Chicago Bonding, ete., Co., 190 Iowa 
945, 181 NW 282. 

19. National Surety Co. v. Price, 
162 Ky. 632, 172 SW 1072. 

[a] Thus the liability of the 
sureties does not extend to attor- 
neys’ fees incurred in resisting me- 
chanics’ liens where the bond “is 
not a contract to indemnify the owner 
against all loss or damage by reason 
of the contractor’s default in paying 
the mechanics’ liens, but is a con- 
tract simply to indemnify the owner 
against such sums as he might be 
required to pay in discharging liens 
which the contractor should have dis- 
charged.” National Surety Co. v. 
PRICO weiG ci yon Ol, O46 0) 17.2) 


1072. 
33 Mo. A. 


20. Hoyt v. 
205. 

{a] For example, where the con- 
tractor gave bond to indemnify the 
owner, among other matters, against 
any counsel fees which might be in- 
curred in defending against lien 
claims of subcontractors, and the 
owner withheld his consent to a pay- 
ment of a subcontractor, and advised 
the contractor to contest the claim, 
and the latter paid his own counsel 
fees in the ensuing litigation, the 
Owner could. not recover on the bond 
for counsel fees paid on his own pe- 
half in the same litigation. Hoyt v. 
Greene, 33 Mo. A, 205. 


Greene, 
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attorney’s fees, and.it has been held that items 
cannot be recovered as costs incurred in the lien 
suit where they were not taxed or legally taxable 
as such.*! Of course where the facts show that there 


is no liability on the bond,?? the question whether 


a recovery might properly include attorney’s fees 
does not arise.22 Recovery has been allowed for 
loss of rental by reason of delay in the completion 
of the building,24 but not for losses and expenses 
incident to the purchase and resale of land.?* It 
has been.held that the sureties are entitled to have 
the value of extra work offset against the owner’s 
claim.?¢ 

[§ 488] d. Release or Discharge of Sureties?7— 
(1) In General. Sureties have been held not to be 
released by the fact that the surety and the owner 
were ignorant that the contractor had a partner ;?° 
a dissolution or change in the personnel of the 
contracting firm;2°.the execution of a note to the 
sureties by the owner in consideration of their can- 
cellation of a lien filed by them;*° the failure of 
the architect to sign the certificate of the cost of 
completing the work after the contractor’s default ;*+ 
or an extension of time to the contractor by a 
materialman who might in the first instance have 
fixed the time of the maturity of his claim without 
the knowledge or consent of the surety.?2 Where 
a building contract did not require a written audit 
or certificate from the architect.for the payment 
of damages recoverable on the contractor’s bond, 
the obligation of the surety on the bond of the 
contractor, in an action of a subcontractor thereon, 
is not affected because the owner recovered dam- 
ages, and by the sum so recovered reduced the 
amount in his hands applicable to the payment of 
the subcontractor’s claim.** The surety is not re- 
leased by the failure of the owner to give him 
notice of certain matters where no provision for 


21. Sheard v. U. S. Fidelity, etc., 


ee 58 Wash. 29, 107 P 1024, 109 P S. Fidelity, 


918, 63 CCA 644. 


MECHANICS’ LIENS 


or injury to the surety. 
U etc. FCO; 
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such notice is contained in either the contract or 
the bond,?* or where, although there is such a pro- 
vision in the bond, the facts do not bring the case 
within it,°> or it has been waived by the surety.*° 
Neither does the failure to give the surety notice 
relieve him from liability for “liens where the notice 
is essential only in order to render him liable for 
the fidelity of the contractor in carrying out the 
contract.37 It has been held that a contractor who 
has seen the work performed and the material fur- 
nished in constructing the building is not in a situ- 
ation to deny his liability on the ground that he has 
not been notified,*® and that the surety upon his 
bond is in the same position.®® 

Statutory bond. Where the bond has been taken 
under the provisions of a statute‘? and inures to 
the benefit of persons from whom the contractor 
obtains labor and materials,#4 the owner becomes 
liable to the same extent that he would have if 
he had not required any bond‘? where he releases 
the surety*® or by his acts brings about a situation 
in which it would be unconscionable to hold the 
surety to his obligations.44 However, unauthorized 
acts of the owner which may be sufficient to release 
the surety on such a bond as against the owner*® 
may not be sufficient to release him as against 
laborers and materialmen.*® 

[§ 489] (2) Alteration of, or Departure from, 
Contract Generally. Under the rule governing the 
liability of sureties on building contractors’ bonds 
generally,*? any material alteration of, or departure 
from, the contract without the consent of the surety 
will discharge him,*® notwithstanding he may have 
sustained no injury by the change,*® or even though 
such alteration was designed for his benefit.®° 
However, the surety is not necessarily released or 
discharged by every change in, or departure from, 
the contract,>! especially as against laborers and 
Chaffee v.] D’Angelo, 150 La. 188, 193, 90 S 564. 


128 Fed. 47. See Building and Construction 
Contracts § 197. 


22. See supra § 485. 

23. Bird v. Southern Surety Co. 
139 Tenn. 11, 200 SW 978. 

24 Bird v. American Surety Co:; 
supra. 

25. Spiese v. Shee, 260 Pa. 380, 103 
A 871 (expenses of conveyancing and 
title insurance, and a loss on resale). 

26. Crowley v. U. S. Fidelity, etc., 
Co., 29 Wash. 268, 69 P 784. 

27. Release from, liability for mat- 
ters other than claims or liens see 
Building and Construction Contracts 
§§ 196, 197. 

28. Crowley v. U. S. Fidelity, etc., 
Co., 29 Wash. 268, 69 P 784. 

29. Kaufmann v. Cooper, 46 Nebr. 
644, 65 NW 796 (the contract having 
been completed by the successors of 
the firm). 

30. Blyth v. Robinson, 104 Cal. 
239, 37 P 904. 

Estoppel of sureties to claim lien 
see supra § 7432. 

31. Allen County v. U. S. Fidelity, 
etc. von, pI2 She Key at'825, 193" “SW 644, 
29 KyL 356 (where the certificate was 
given but not signed by the archi- 
tect). 

32. Chaffee v. U. S. Fidelity, etc., 
Co., 128 Fed. 918, 63 CCA 644. 

{a] Taking acceptance from con- 
tractor.—A materialman does not 
discharge a surety on the contrac- 
tor’s bond,. given to secure moneys 
due laborers and materialmen, by re- 
ceiving acceptances from the con- 
tractor, and thereby extending the 
time of payment, where the accep- 
tances have not been paid, and it does 
not appear that the contractor was 
solvent when they were made and 
-nsolvent when they were due, or 
that the extension resulted in loss 


33. Getchell, etce., Lumber, etce., 
Co. v. National Surety Co.,.124 Iowa 
617, 100 NW 556 

34. Pope v. Lawson, (Ark.) 174 
Sw 148. 

S5c AD Ee Shorthills*Coy vit Astna, 
Indemn. Co., (lowa) 124 NW 613; 
National Surety Co, v. Price, 162 Ky. 
632, 172 SW 1072; Kildall Fish Co. 
Me Giguere, 136 Minn. 401, 162 NW 
tak 

36. Guilford Lumber Mfg. Co. vy. 
Johnson, 177 N. C. 44, 97 SE 732. 

STW Ae BY Shorthill Co, v. Adtna 
Indemn. Co., (Iowa) 124 NW 613. 

38. Brink v. Bartlett, 105 La. 336, 
29 S 958. 

39. Brink v. Bartlett, supra. 

40. See supra § 477. 

41. See infra § 492. 

42. Liability of owner not requir- 
ing statutory bond see supra § 477. 

43. Savings, etc., Assoc. v. Frank, 
146 La. 198, 83 S 491. 

44. Savings, etc., Assoc. v. Krank, 
supra. 

45. Fidelity Homestead Assoc. vy. 
Kennedy, 158 La. 1059, 105 S 64. 

46. Fidelity Homestead Assoc. v. 
Kennedy, supra; U. S. Fidelity, etc., 
Co. v. D’Angelo, 150 La. 188, 90 S 
564. 

[a] Reason for rule.—‘“‘The act of 
the Legislature requiring the bond 
to be made in favor of the workmen 
and furnishers of materials, as well 
as in favor of the owner, as their 
interests may occur, gave to the 
workmen and materialmen distinct 
individual rights of which they can- 
not be deprived by any unauthorized 
acts of the owner or the contractor, 
or by any one other than them- 
selves.” U. S. Fidelity, ete., Co. v. 


48. Fla.—Gato v. Warrington, 387 
Fla. 542,19 S 883. 

Minn.——-Erickson v. Brandt, 53 Minn. 
10, 55 NW 62; Simonson v, ‘Grant, 36 
Minn. 439, 31 NW 861. ; 

Mo.—Fullerton Lumber Co. v. 
Gates, 89 Mo. A. 201. 

N. D.—wNorthern Light Lodge No. 
La O.rOnH wv, /KennedysaTainas DB: 
146, 73 NW 524. 

Tex.—Bullard v. Norton, 107 Tex. 
571, 182 SW 668. ° 

[a] Change not made in manner 
provided by contract.—Where a 
change or alteration is made other- 
wise than as provided in the con- 
tract, the surety is discharged, for 
this is an alteration without his con- 
sent. Fullerton Lumber Co. v. Gates, 
89 Mo. A. 201. 

49. Simonson v. Grant, 36 Minn. 
439, 31 NW 861. But see Fidelity 
Homestead Assoc. v. Kennedy, 158 
La. 1059, 105 S 64 (the surety is 
not prejudiced or relieved from lia- 
bility as against the owner by a se- 
eret agreement between the owner 
and the contractor whereby the 
owner is to pay more than the amount 
called for by the written contract). 

50. Fullerton Lumber Co. v. Gates, 
89 Mo. A. 201. 

51. See cases infra this note. 

[a] Where the contract itself 
contemplates an alteration (1) it 
may be altered in the manner con- 
templated in the contract without af- 
fecting the liability of the surety. 
Getchell, etc., Lumber, etc. Co. v. 
National Surety Co., 124 Iowa 617, 
100 NW 556; Fullerton Lumber Co. 
v. Gates, 89 Mo. A. 201. (2) Al- 
teration otherwise than as provided 
for see supra note 48 [a]. 
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materialmen®? and where the bond has been given 


under a statute.>* 


[§ 490] (3) Payment or Failure to Pay. A surety 
cannot be discharged because of payments made by 
the owner in pursuance of, or not departing from, 
the provisions of the contract,°* and the fact that 
the owner in making payment under the contract 
has taken precautions not required by the contract 
does not release the contractor’s sureties from 
On the other hand, sureties on a con- 
tractor’s bond to keep an owner harmless from me- 


liability.°° 


{b] Where the sureties complete 
the building after abandonment of 
the work by the cqntractor and re- 
ceive the contract price, including 
a certain amount which was reserved 
while the contractor was engaged in 
the work, they are precluded from 
claiming that they were discharged 
from their obligation on the bond by 
reason of changes in the contract. 


Robinson v. Hagenkamp, 52 Minn. 
101, 53 NW 813. 
{c] Unauthorized attempt to 


change contract.—A surety on the 
bond of a contractor for the con- 
struction of a courthouse is not dis- 
charged because changes were at- 
tempted to be made in the contract 
by the building committee, where the 
order appointing such committee pro- 
vided that it should not have the 
power to make any changes in the 
specifications adopted by the fiscal 
court. Allen County v. U. S. Fidel- 
ity, etc., Co., 98 SW 44, 29 KyL 356. 
{d] Absence of notice.—(1) Where 
the contract provides for its termi- 
nation by the owner on three days’ 
written notice in case of the refu- 
sai, neglect, or failure of the con- 
tractor to perform his agreement, on 
certification of that fact to the owner 
by the architects, the act of the 
owner on learning of the abandon- 
ment of the contract by the contrac- 
tor in giving notice and himself as- 
Suming charge of the work of com- 
pleting the building without a writ- 


ten notice from the architects, does. 


not’ release the sureties on the con- 
tractor’s bond. Getchell, etc., Lum- 
ber, etc., Co. v. National Surety Co., 
124 Iowa 617, 100 NW 556. (2) 
Where a cantract for the construc- 
tion of a courthouse provided that 
upon the failure of the contractor 
to prosecute the work the county 
might after ten days’ written notice 
to him terminate the contract, and 
the contractor abandoned the con- 
tract and ebsconded, and the county 
I to give the required no- 
tice before canceling the contract, 
but on being unable to do so it com- 
pleted the work, the surety on the 
contractor’s bond for the performance 
of his covenants was not discharged 
from Hability as the county was only 
required to exercise reasonable dili- 
gence to serve the notice. Allen 
County v, US. Fidelity, etc:, Co., 
93 SW 44, 29 KyL 356. 

52. See cases infra this note and 
note 53. . 

la] Minor changes in the con- 
tract or in its execution made by 
the principal ‘parties to it without 
the knowledge of the laborers or ma- 
terialmen who furnished the work 
and supplies to construct the build- 
ing do not release the surety from 
his liability to the laborers or ma- 
terialmen under a bond given to se: 
cure to the owner of the building < 
prompt performance of the contract, 
and to secure to the laborers and 
materialmen the payment for the 
work and materials which they be- 
stow upon the building. Chaffee v. 
U. S. Fidelity, etc., Co., 128 Fed. 918, 
63 CCA 644; U. S. v. National Se- 
curity Co., 92 Fed. 549, 34 CCA biZb. 

{b] Bond conditioned only for 
payment of labor and materials.— 
The sureties of a contractor’s bond 


MECHANICS’ LIENS - 


[§§ 489-490 


chanics’ liens are released by the failure of the 


owner to pay the contractor according to agree- 


conditioned that he will ‘‘pay all just 
claims for all work done and to be 
done, and all materials furnished and 
to be furnished” in the construction 
of a building are not discharged by 
an extension of the time to com- 
plete the building. Steffes v. Lemke, 
40 Minn. 27, 29, 41 NW 302 (Jf 
the bond were for the performance 
of that [the original] contract, an 
agreement between the 
without the consent of the sureties, 
extending the time for its perform- 
ance, or changing any of itS ma- 
terial terms, might have the effect 
to discharge the sureties. But tnis 
is no such bond. It is not conu 
tioned that the contractor will per- 
form his contract to construct the 
building, but that he will pay for 
all labor and material which, to ful- 
fil that contract, he employs or pro- 
cures’’). 

53. Alexandria First Nat. Bank v. 
Hudson Constr. Co., 156 La. 352, 355, 
100 S 451; U. S. Fidelity, etc., Co. 
v. D’Angelo, 150 La. 188, 90 S 564. 

“It is now well settled in this 
state, in line with the overwhelm- 
ing authority existing in the courts 
of the other states, that where an 
owner, under a building contract and 
bond, given in accordance with statu- 
tory provisions, files a concursus pro- 
ceeding under the statute solely for 
the purpose of compelling payment 
by the surety of the laborers and 
materialmen under the provisions of 
the bond executed in their favor, 
the surety will not be permitted to 
escape liability upon the ground 
that there has been a substantial 
change in the contract as between 
the owner and the_- contractor.” 
Alexandria First Nat. Bank v. Hud- 
son Constr. Co., supra. 

[a] Some statutes expressly pro- 
vide, as to bonds given thereunder, 
that no change or alteration of the 
work or modification of the contract 
between the owner and the contrac- 
tor shall release or exonerate the 


sureties. Hubbard v. Jurian, 35 Cal. 
A en LO) LOO Se 
54. See cases infra this note. 


[a] Failure to reserve money to 
pay claims.—(1) Sureties on a con- 
tractor’s bond are not released by 
the fact that the owner has paid 
the contractor in full, without re- 
taining money to pay claims of me- 
chanics and materialmen, where the 
owner was authorized by the contract 
to do so. Northern Light Lodge No. 
1A Os Oo bis vVamienned yi Naw. 
146, 73 NW 524. (2) A payment 
made by the owner without retain- 
ing a sufficient amount of the con- 
tract price to indemnify him against 
liens or claims is not a departure 
from the contract where the contract 
authorizes but does not require such 
retention. A. B. ‘Shorthill eCos :v. 
Ajina Indemn. Co., (lowa) 124 NW 
6138; McCrum v. Love, 58 Pa. Super. 
404. (3) Where a building contract 
provided that payment should be 
made on certificates of the architect 
and that the amount of the certifi- 
cates prior to the final one should 
not exceed eighty-five per cent of 
the value of the work done, and the 


,owner paid mechanics’ liens, not re- 


taining fifteen per cent, the sureties 
on the contractor’s bond for the per- 


ment before default by the contractor.*® 
is held that the surety is.released where the owner 
makes payments not in conformity with the con- 
tract,°’ as where he makes payments in advance,*® 
or without withholding a proportion of the price 
to protect himself against claims and liens of sub- 
contractors, materialmen, and others according to 
the, provisions of the contract;°® but in a number 
of cases the rule has not been applied,®° and it 


principals,’ 


Also it 


formance of the contract could not 
defend on the ground that the owner 
should have retained the fifteen per 
cent as a protection to them, for the 
owner was bound by the terms of 
the contract to pay the amount rep- 
resented by the certificates of the ar- 
chitect and the latter was the per- 
son agreed upon to determine when 
the payments were to be made and 
his certificate in good faith bound 
all the parties. Chapman v. Ene- 
berg, 95 Mo. A. 127, 68 SW 974. (4) 
Where by the contract the contract 
price was to be paid as the work 
progressed, not exceeding eighty-five 
per cent of the total amount of ma- 
terials and labor furnished, the bat- 
ance to be withheld until completion 
of the contract, the fact that the 
owner, during the progress of the 
work, made payments to the con- 
tractor exceeding eighty-five per cent 
of the contract price is not a de- 
fense to an action for a breach of 
the bond given to secure performance 
of the contract, where it is not shown 
that such payment exceeded eighty- 
five per cent of the total.amount for 
the materials and labor already fur- 
nished for the construction of the 
house. Graves v. Merrill, 67 Minn. 
463, 70 NW 562. 

55. Crowley v. U. S. Fidelity, etc., 
Co., 29 Wash. 268, 69 P 784. 

[a] Requiring approval of bills.— 
Where the contract provided that the 
owner should pay receipted bills as 
they became due, the fact that he 
required such bills to be approved 
by the foreman in charge did not re- 
lieve the surety on the contractor’s 
bond. Crowley v. U. S. Fidelity, etc., 
Co.,.29 Wash. 268, 69. P 784. 

56. Carson Opera House Assoc. *. — 
Miller, 16 Nev. 327. 

[a] Withholding payments after 
liens filed.—Under Nev. St. (1875) ¢ 
124 § 10, authorizing an owner to 
withhold payments to a contractor 
pending an action to foreclose a me- 
chanic’s lien by one furnishing mate- 
rials to the contractor, the owner 
has no right to withhold such pay- 
ments after a lien is filed and be- 
fore suit is brought thereon; and, 
by so withholding payments justly 
due the contractor, the sureties on a 
bond to keep the owner harmless 
from liens are discharged. Carson 
oe House Assoc. v. Miller, 16 Nev. 

tts 

57. Queal v. Stradley, 117 Iowa 
748, 90 NW 588; Simonson v. Grant, 
36 Minn. 439, 31 NW 861. 

58. Simonson v. Grant, supra. 

59. Bragg v. Shain; 49 Cal. 131; 
Marquette Opera House Bldg. Co. v. 


Wilson, 109 Mich. 223, 67 NW 123; 
Bell v. Paul, 35 Nebr. 240, 52 NW 
1110; Bullard v. Norton, 107 Tex. 


571, 182 SW 668; Texas Fidelity, etc., 
ie Brown, (Tex. Civ. A.) 179 SW 

60. See cases infra this note. 

[a] Estoppel through consent.— 
Where payments by the owner not 
in accordance with the contract have 
been made with the knowledge and 
upon the written authority of the 
surety’s agent, the surety is estopped 
to object to the irregularity of such 
payments. Getchell, ete., Lumber, 
etce., Co. v. National Surety Co., 124 
Iowa 617, 100 NW 556. 


Se 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


a 


, terial. 


§§ 490-492] 


has been held in some,*! although not other,®? cases 
that, where the bond is conditioned for the payment 
of claims for labor and material as well as for 
the protection of the owner, the sureties are not 
discharged from liability to persons furnishing labor 
and materials by reason of the owner having made 
Payments made by the owner in 
violation of an applicable statute release the sure- 


such payments. 


ties to the extent thereof.®* 


A payment by the owner directly to a claimant 
or his assignee relieves the sureties to the extent 
thereof,°* but does not entirely relieve them from 
their obligations,®°> as the payment is _ beneficial 


rather than prejudicial to them.*® 


[§ 491] 5. Actions—a. Right to Sue and Condi- 
tions Precedent—(1) Suits by Owner or Surety. An 
owner who has paid money to discharge liens may 
recover from the contractor and the surety on the 
bond.®* He may proceed against the surety without 
first exhausting his remedy against the contractor.®® 
The surety has no cause of action against the owner 
by reason of the latter’s violation of the contract 
of suretyship®® or of the building contract,*® the 
payment by the surety of the debts owing by the 
contractor to the materialmen,™ or the rendition 


[b] Payment by note.—The fact 
that the owners paid the contractors 
partly by note instead of in money 
as agreed does not change the origi- 
nal contract so as to release a surery 
on the contractor’s bond, and is not 
even a partial defense as to the 
surety, although the note was wortn- 
less, where the owner, having un- 
der his contract no control’ over the 
money to be paid to the contractor, 
could not pay off mechanics’ liens 
therewith. Foster v. Gaston, 123 
Ind. 96, 23 NE 1092. 

[ec] Payments of proper amounts 
but at intervals different from those 
specified in the contract are imma- 
Robinson vy. Hagenkamp, 52 
Minn, 101, 53 NW 813. 

{d] It is not a defense for the 
principal obligor in an action on the 
contractor’s bond that the property 
owner, at the request of the con- 
tractor, paid installments for mate- 
rials and labor, other than those pro- 
vided for in the contract. Tinsley 
v. Kennery, 111 Mo. A. 87, 84 SW 
993. 

{e] Combination of circumstances. 
—The contractor's surety is not dis- 
charged by the owner’s making pre- 
mature payments before they become 
due under the contract, where the 
payments were merely equitable sub- 
divisions of the payments stipulated 
to be made, and the work which they 
represenied had all been actually 
performed and the payments injured 
no one, the court saying further: 
“A. more pointed answer, however, 
to the contention on behalf of the 
appellant Johnson, is that he ap- 
proved and ratified these payments; 
and he cannot now be heard to con- 
trovert their propriety.” Herrell v. 
Donovan, 7 App. (D. C.) 422, 335. 

61. Chaffee v. U. S. Fidelity, etc., 
Co., 128 Fed. 918, 63 CCA 644; Leach 
v. Thompson, 138 Ill. A. 85; Getchell, 
ete., Lumber, ete., Co. v. Peterson, 
124 Iowa 599, 100 NW 550; Karel v. 
Basta, 103 Nebr. 191, 170 NW 891; 
Kaufmann vy. Cooper, 46 Nebr. 644, 
65 NW 796. 

[a] Separate obligations.—‘‘One 
of the conditions in the bond itself 
is that the building be ‘secured from 
all liens arising from the execution 
of said work.’ This is a direct obli- 
gation resting upon the contraator. 
It constitutes a separate obligation 
for the benefit of third persons aside 
from the terms of the building con- 
tract, and is not affected by the pro- 
vision in such a contract that re- 
Guires the owner to procure archi- 
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of a judgment 
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against the surety for claims of 


laborers and materialmen.*” 

[§ 492] (2) Suits by Subcontractors, Laborers, 
or Materialmen?*—(a) In General. 
contractors, laborers, 
to sue on a contractor’s bond depends upon the 
intention of the parties at the time the bond was 
executed,’* such intention to be determined by the 


Whether sub- 
or materialmen are entitled 


terms on the bond construed in connection with the 


terms of the building contract. 
sue on the bond is affirmed not only in eases where 
the bond expressly provides that they may sue 
thereon’® or declares that it is for their use or 


Their right to 


benefit,’” but also in cases where it appears by 


quently held to 


tect’s certificates before making pay- 
ments.” Karel v. Basta, 103 Nebr. 
LOM LO ote lO nIN WV ocL. 

62. Bullard v. Norton, 107 Tex. 
571, 182 SW 668. 

63. Sandusky Grain Co. v. Bor- 
den’s Condensed Milk Co., 214 Mich. 
306, 183 NW 218; Guilford Lumber 
Mfg. Co. v. Holladay, 178 N. C. 41%, 
100 SE 597. 


e ap) Dodd v. Maddox, (Cal. A.) 238 
3 
[a] Payment of nonlienable 


claims.—Payments by the owner on 
claims which are not and cannot be- 
come liens operate to reduce pro 
tanto the obligation of the sureties 
on the contractor’s bond to inae:n- 
nify the owner against loss by rea- 
son of liens. Marquette Opera House 
Bldg. Co. v. Wilson, 109 Mich. 228, 
67 NW 123. 

Dodd v. Maddox, (Cal. A.) 238 


; [a] Payment after default of con- 
tractor.—The surety is not discharged 
by the fact that the owner pays 
for work and material necessary 
to complete the contract after de- 
fault of the contractor, although 
nothing is due the contractor. Ches- 
ter City Presb. Church v. Conlin, 11 
Pa. Super. -413,;- 7° Del. Co. 437. 

66. Dodd v. Maddox, (Cal. A.) 238 
P4130. 

67. Karel v. Basta, 103 Nebr. 191, 
170 NW 891. 

68. Manny v. New York Nat. Sure- 
ty ees 103 Mo. A. 716, 78 SW 69. 

ut RUG eLICY us CC: un CO. mm. 

DAuwIG THOMA 188, 0e90 ’S 564. 

[a] Reason for rule.— ‘The sure- 
tyship contract was a contract in 
favor of the owner. Hence the vio- 
lation of it by this owner could not 
give rise to a cauSe of action against 
the owner.” U. S. Fidelity, etc., Co. 
v. D’Angelo, 150 La. 188, 190, 90 S 


564 

70. 1s, 2, HAdelity, ws etc... Co; Vv. 
D’Angelo, supra. 

[a] Reasion for rule.—‘‘The build- 


ing contract was one between the 
owner and the contractor. The vio- 
lation of it could not give rise to a 
cause of action in favor of the 
Buretya, | Usuws. Lideliny. were: Cov: 
D’Angelo, 150 La. 188, 190, 90 S 564. 

Tiree 1s5  Hidelity,wcetc., | -CO., \V; 
D’Angelo, supra. 

[a] Reason for rule.—“The debts 
to the materialmen are due by the 
contractor. The payment of them 
could not give rise to a cause of ac- 
tion against the owner, who does not 
owe them.” U.S. Fidelity, etc., Co. 


fair and reasonable intendment that their rights and 
interests were contemplated and provided for.’® 
Subcontractors, laborers, and materialmen are fre- 


have a.right to sue on the bond 


where a promise, covenant, provision, or condition 
of the bond, or of the contract to which it refers, 
either by its express terms, or by the construetion 
placed thereon, is deemed to secure the payment 
of claims for labor and materials performed or fur- 
nished by them.’® 
contractors, laborers, and materialmen are denied a 


However, in some cases sub- 


v. D’Angelo, 150 La. 188, 190, 90 S 
564. 

72. Alexandria First Nat. Bank v. 
pupsen Constr. Co., 156 La. 352, 100 

sy UG 

[a] Reason for rule— ‘The re- 
spective obligations of the owner 
and surety were fixed by the hond 
itself. The provisions of the bond 
affecting the laborers and mateérial- 
men were independent of the stipu- 
lations affecting the owner. The 
Surety’s engagement to the owner was 
to secure the faithful performance of 
the contract by the contractor, This 
obligation was in favor of the owner 
and against the surety and not in 
favor of the surety and against the 
owner.” Alexandria First Nat. Bank 
v. Hudson Constr. Co.; 156 La. 352, 
356, 100 S 451. 

73. Right of third person to sue 
on contract for his benefit generally 
see Contracts §§ 808-820. 

74 Oak Cliff Lumber Co. v. Amer- 
ican Indemn. Co., (Tex. Civ. A.) 266 
Sw 429. 

AES, Bureka Stone Co. v. 
Christian Church, 86 Ark. 212, 110 
SW 1042; Oak Cliff Lumber Co. Vv. 
American Indemn. Co., (Tex. Civ. A.) 
266 SW 429. 

76. Guilford Lumber Mfg. €o. v. 
Johnson, 177 N. C. 44, 97 SE 732. 

77. Roberts vi Security Trust, etc., 
Bank, (Cal.) 238 P 673; American 
Surety Co. v. Raeder, 15 Oh. Cir. Ct. 


First 


47, 8 Oh, Cir. Dec. 684 [aff 43 CineL 
Bul 39]; U. S. Fidelity, ete., Co. v. 
Thomas, (Tex. Civ. A.) 156 SW 573. 


78. Guilford Lumber Mfg. Co. v. 
Johnson, 177" N.C. 44, 97 “SH _%32; 
Orinoco Supply Co. v. Shaw Bros. 
Lumber Co., 160 N. C. 428, 76 SE 
273, 42, LRANS 707. 

79. Cal.—Carpenter y. Furrey, 128 
Cal. 665, 61_P. 369. 

Ind.—Knight, etc., Co. 

172 Ind. 97, 87 NE 976, 27 LRANS 
573 [transf 42 Ind. A. 689, 85 NE 
1049]; Conn v. State, 125 Ind. 514, 
25 NE 443; National Surety Co. v, 
Foster Lumber Co., 42 Ind. A. 671, 
85 NE 489; Ochs v. M. J. Carnahan 
Co.,) 42 Ind. A. 57, 76 NE. 788) 380 
NE 163; King v. Downey, 24 Ind. A. 
262, 56 NE 680. 

Iowa.—Getchell, etc., Lumber, ete., 
Co. v. Peterson, 124 Iowa 599, 100 
NW 550; Baker v. Bryan, 64 Iowa 
561, 21 NW 82. 

Kan.—Algonite Stone Mfg. Co. v. 
Maryland Fidelity, etc., Co., 100 Kan. 
28, 163 P 1076, LRA1917D 722; Heery 
v. J. L. Mott Iron Works Co., 10 Kan, 
A. 579, 62 P 904, 


Vv. Castie; 


862 [40.C.J.] 


right to recover on the bond,®® as where the bond, 
either alone or taken in connection with the con- 
tract, is construed to be for the benefit of the owner 
only ;*! where a bond which names only the owner | 
as obligee explicitly provides that no right of action 
shall accrue thereon, to, or for the use or benefit 
of, any person other than the obligee named ;°* 
where the bond contains no promise or stipulation 
for the payment of the claims of subcontractors, 
but 
merely that the contractor shall perform his contract 
with the owner,** or protect the owner®® or a trustee 
for mortgage bondholders*® against liens; and, in 
a few instances, even where the bond contains a 
provision for the payment of claims for labor and 


laborers, and materialmen,** 


material.§* 
Statutory bond. 


La.—Lichtentag v. Feitel, 113 La. 
931, 37 S 880. 

Mo.—Buffalo Forge Co. v. Cullen, 
etc., Mfg. Co., 105 Mo. A. 484, 79 SW 
1024. 

Nebr.—Pickle Marble, etc., Co. v. 
McClay, 54 Nebr. 661, 74 NW 1062 
{foll in Pioneer Fire-Proof, etc., Co. 
v. McClay, 54 Nebr. 663, 74 NW 1063]; 
Fitzgerald v. McClay, 47 Nebr., 816, 
66 NW 828; Kaufmann vy. Cooper, 46 
Nebr. 644, 65 NW 796; Lyman v. Lin- 
coln, 38 Nebr. 794, 57 NW 531. 

N. C.—Dixon v. Horne, 180 N. C. 
585, 105 SE 270; Guilford Lumber 
Mtoe. Co, vy. Jonnson; 177 N.C. 7 447 
97 SE 782°. Orinoco Supply Co. v. 
Shaw Bros. Lumber Co., 160 N. C. 
428, 76 SE 273, 42 LRANS 707. 

. Oh.—Royal Indemn. Co. v. North- 


ern Ohio Granite, etc., Co., 100 Oh. 
St. 3738, 126 NE 405, 12 ALR 378 
[disappr Cleveland Metal Roofing, 


‘ete., Co. v. Gaspard, 89 Oh. St. 185, 
106 NE 9, LRA1915A 768, AnnCas 
1916A 745]. 

Tex.—Koehler v. Standard Sanitary 
Mfg. Co., (Civ. A.) 230 SW 785. 

Wis.—Conecrete Steel Co. v. Illi- 
nois Surety Co., 163 Wis. 41, 157 NW 
543; Warren-Webster v. Beaumont 
Hotel Co., 151 Wis. 1, 138 NW 102; 
U. S: Gypsum Co. v. Gleason, 135 Wis. 
539, 116 NW 238, 17 LRANS 906. 

See American Surety Co. v. De 
Wald; 30 Ga. A. 606, 118 SE 703 
(suit may be brought in the name 
of the owner for the use of material- 
men). -* ; 
* [a] In order to avoid circuity of 
action, suit may be brought on the 
bond by persons who have furnished 
labor or material. OCHS ME, 7 
Carnahan Co., (Ind. A.) 76 NE 788. 

80. See cases infra notes 81-87. 

81. Eureka Stone Co. v. First 
Christian Church, 86 Ark. 212, 110 
SW 1042; Uhrich v. Globe Surety Co., 
(Mo. A.) 166 SW 845; Murphy v. 
Huey, etc., Hardware Co., (Tex. Civ. 
A.) 267 SW 338; Oak Cliff Lumber 
Co. v. American Indemn. Co., (Tex. 
Civ. A.) 266 SW 429; Yawkey-Crow- 
ley Lumber Co. v. De Longe, 157 Wis. 
390, 147 NW 334. 

g2. Terry v. Southwestern Bldg. 
Co., 43 Cal. A. 366, 185 P 212. 

{a] Facts not varying rule.—So 
far as the surety is concerned, his 
right to be dismissed from the suit 
is not affected by the fact that the 
owner brought a suit in the nature 
of an interpleader, making the lien 
claimants defendants, and that the 
parties other than the surety, as well 
as the court, treated the action as a 


consolidated lien case. Terry ~-v; 
Southwestern Bldg. Co., 43 Cal. A. 
366, 185 RP i202: 

ey lll.— Stull v. Hance, 62 Ill. 
5 


N. Y.—Buffalo Cement Co. v. Mc- 
Naughton, 90 Hun 74, 35 NYS 453 
{aff 156 N. Y. 702 mem, 51 NE 1089 
mem]. 


Some statutes provide as to 
bonds given thereunder that persons performing 
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Claim or 


is conditioned 


[$§ 492-493 


labor or furnishing materials shall have a right to 
recover thereon.*® 

[§ 493] (b) As Affected by Status of Particular 
Claimant. 
subcontractor may have a right to sue on the con- 
tractor’s bond,®® even though he also has the right 
to enforce a lien,®° and under the terms of some, 
although not other,®?? bonds he must have a right 
to a lien in order to be entitled to sue on the bond. 
On the other hand, while there is some authority 
to the contrary,®*® it is generally held not necessary 
for a laborer or materialman to perfect a lien by 
taking the statutory steps before bringing suit on 
the bond,®* this holding being made not only in 
respect of statutory bonds,®* but also in respect of 


A laborer, materialman, or 


other bonds made for the use and benefit of persons 


Oh.—Greenless vy. Shinnick, 7 Oh. 
Dec. (Reprint) 385, 2 CincLBul 282. 

Tex.—Cobb v. Allen, (Civ. A.) 231 
SW _ 829. 

Wis.—Yawkey-Crowley Lumber Co. 
v. De Longe, 157 Wis. 390, 147 NW 
334. 5 
84 M. T. Jones Lumber Co. v. 
Villegas, 8 Tex. Civ. A. 669, 28 SW 
558. See Pine Bluff Lodge No. 149 
B. P. O. E. -v. Sanders, 86 Ark. 291, 
111 SW 255 (under a bond so con- 
ditioned, the amount received by the 
owner on a settlement with the 
surety is not to be distributed among 
mechanics’ lien claimants in a fore- 
closure action). 

85. Beardsley v. Brown, 71 Ill. A. 
199; Carr, ete, Co. v. Bussey Cons. 
Independent Dist., 187 Iowa 930, 174 
NW 780; Green Bay Lumber Co. v. 
Odebolt Independent School Dist., 
121 Iowa 663, 97 NW 72; Stetson, etc., 


Mill Co. v. McDonald, 5 Wash. 496, 
32 P 108. 
86. National Surety Co. v. Brown- 


Graves Co., 7 F. (2d) 91. 

87. See cases infra this note. 

[a] Thus a recovery is denied, 
despite such a provision, where: (1) 
The provision is only incidental to 
the object of protecting the property 
from liens. Uhrich v. Globe Surety 
Co: WO) Mor ASL 66) SW 845.82), 
The provision, in connection with 
what immediately precedes and fol- 
lows it, cannot be construed to be an 
express covenant to pay for mate- 
rials. Hureka Stone Co. v. First 
Christian Church, 86 Ark. 212, 110 
SW 1042. (3) The language used 
is construed not to be an affirmative 
promise to pay claims of material- 
man but to be simply an expression 
of a condition upon which the lia- 
bility. of the surety to the owner 
is defined and for a breach of which 
the surety will be liable to the owner 
only. General Bonding, etce., Ins. Co. 
v. Waples Lumber Co., (Tex. Civ. A.) 
176 SW 651 [foll Fox v. Christopher, 
etc., Iron Works Co., (Tex. Civ. A.) 
199 SW 833]. (4) The provision 
precedes the condition, the court 
holding that there was no promise or 
covenant to any subcontractor or 
materialman to pay him upon de- 
fault of the contractor, and also hold- 
ing that the case does not come with- 
in any of the exceptions to the com- 
mon-law rule that no one can main- 
tain an action in his own name upon 
a contract to which he is not a party. 
Huntington First M. E. Church vy. 
Isenberg, 246 Pa. 221, 92 A 141. 

88. Roberts v. Security Trust, etc., 
Bank, (Cal.) 238 P 673; American In- 
demn. Co. v. Burrows Hardware Co., 
(Tex. Civ. A.) 191 SW 574 (dealing 
with a statute which was subsequent 
ly held unconstitutional). 

89. See supra § 492. 

90. Ochs vy. M. J. Carnahan Co., 
(Ind. A.) 76 NE 788. 

Co, 


91. Morganton Mfg., 


etc., Vv. 


‘SW 776. 


who may become entitled to liens,®® it being suffi- 
cient under a bond of the latter character that 


Andrews, 165 N. C. 285, 81 SE 418, 


AnnCas1916A 763; Hutchinson v. 
Krueger, 34 Okl: 23,.124 P +591, 41 
LRANS 315, AnnCas1914C 98; Wil- 


kerson v. McMurry, (Tex. Civ. A.) 
167 SW 275; Campbell-Koot Lumber 
Co. v. Smith,- (Tex. Civ.:A:) 148 Sw 
1195; Republic Guaranty, etc., Co. v. 
Wm. Cameron & Co., Inc., (Tex. Civ. 
A.) 143 ‘SW °317. 

Effect of stipulation against 
in principal contract.—(1) 
Where a subcontractor or material- 
man is not barred of his right to a 
lien by a stipulation against liens 
contained in the principal contract 
(see supra §§ 166-168), (2) he is not 
prevented by such stipulation from 
maintaining an action of debt on a 
bond of the contractor, which is con- 
ditioned for the performance of the 
contract and the payment of all 
claims for labor or materials and in 
which the owner and persons that 
may become entitled to a lien are 
named as obligees (Lyon y. White, 
ZiVA STUNT Ae a oieu) 

92, Crudup v. Oklahoma Portland 
Cement Co., 56 Okl. 786, 156 P 899; 
U. S. Fidelity, etc., Co.. v. Thomas, 
(Tex. Civ: A.) 156y Swe bes. 

93. Dekle v. Valrico 
Co., 74 Fla. 346, 77 S 95. , 

94. Algonite Stone Mfg. Co. v. 
Maryland Fidelity, etc., Co., 100 Kan, 
28, 163 P 1076, LRA1917D 722. And 
see cases infra notes 95, 96. 

95. General Electric Co. vy. Amer- 
ican Bonding Co., 180 Cal. 675; 182 
P 444 [overr Crane Co. v. Maryland 
Casualty Co., 37 Cal. A. 87, 173 P 494; 
Hubbard v. Jurian, 35 Cal... A. 757, 
170 P 1093; Richardson, 
Chicago Bonding, etc., e 
A, 650,. 170° P+ 856];,, Dodd <v.. Mad= 
dox, (Cal. A.) 238 P 130; Standard 
Iron Works v. Maryland Casualty 
Co., 56 Cal. A. 600, 206 P 1386; Hor- 
derer Cornice Works v. Chatham, 54 
Cal. Acw 196, 202°) Pi, Ate Midelity, 
Homestead Assoc. v. Kennedy, 158 
La. 1059, 105 S 64; Audubon Home- 
stead Assoc. v. A. Stef Lumber Co., 
158 La. 1054, 105 S 62; Shreveport 
Mut. Bldg. Assoc. v. Whittington, 141 
La. 41, 74 S 591 (under Acts [1914] 
No. 221). Contra Carre Co., Ltd. v. 
Kiern, 8 La. A. (Orleans) 418; North 
Birmingham Fire Brick, ete., Co. v. 
Carey, 8 La. A. (Orleans) 392 (both 
‘cae decided under Acts [1906] No. 


Sandstone 


etc., 
Co., 


597, 86 NE 453; North St. Louis 
Planing Mill Co. v. Essex, 157 Mo. A. 
18, 137 SW 295; Texas Glass, ete., 
Co. v. Crowdus, 108 Tex. 346, 193 
SW 1072 [mod (Civ. A.) 147 SW 
620]; Bullard v. Norton, 107 Tex. 
571, 182 SW 668; Buell Planing Mill 
Corp. VaeBullard.(Tex. Civ. Agie139 
See Acme Brick Co. v. 
Swim, (Ark.) 269 SW 369 (under a 
contractor’s bond made for the bene- 
fit of persons ‘who may establish a 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


96. Gwinn v. Wright, 42 Ind. dil 


§§ 493-496] 


plaintiff has a right to a lien regardless of whether 
or not he has taken the statutory steps to perfect 
it." Under the terms of various bonds, or of the 
statutes under which they were given, it is held 
that suit may be brought thereon by a person who 
has furnished materials to a subcontractor,®® but 
not by a person who has furnished materials to 
another materialman,®? or who has furnished merely 
tools and machinery,’ or who has applied money, 
paid by the contractor and received by the latter 
from the owner, to a preéxisting indebtedness of 
the contractor.? 

[§ 494] b. Form of Action. Under the express 
terms of some statutes, a recovery on a bond given 
thereunder may be had either in a suit brought to 
foreclose liens or in a separate suit on the bond.? 
An action on the bond is of course based thereon 
rather than on'the building contract.® 

[§ 495] c. Time to Sue; Parties and Defenses. 
Suit on the bond must be brought within the period 
of limitation prescribed by an applicable statute® 
or the bond itself,’ and where it is not, the defense 
of limitations may be asserted by the surety,’ pro- 
vided, in the case of a contractual limitation, it has 
not been waived.? A surety who defended an action 
to enforce a mechanie’s lien cannot, in a suit on 


lien against” the owner for material 
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Co., 1 F. (2d) 975 (Kansas statute); 
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the bond, assert a defense which he could have 
asserted, but did not assert, in the foreclosure 
action.2° Some statutes expressly provide, as to 
bonds given thereunder, that the surety shall be 
limited to such defenses as the principal on the 
bond can make.11 The pendency of an action by 
the lienors to recover personally against sureties 
for materials is no defense to an action by the 
owner to recover for the liens imposed on the 
property.12, Where the owner seeks to recover the 
amount of a judgment establishing a mechanic’s 
lien for material furnished to the contractors, it 
is no defense that plaintiff had refused to pay the 
contractors two small items for a balance due and 
for extras, where due credits were received therefor 
by the contractors and inured to the benefit of the 
surety on the bond, having been deducted from the 
amount of plaintiff’s claim.1? In an action by 
the owner on a contractor’s indemnity bond, lien 
claimants are not necessary parties.’ : 
[§ 496], d. Pleadings. The petition or complaint 
in an action on the bond must state a cause of 
action!® so as to be sufficient on demurrer.’® It 
must show such a breach of the bond as fixes the 
liability thereon,'’ but need not negative matters 


Glencoe Lime, etc., Co. v. Wind, 86 


or labor, a materialman can Sue on 
the bond without first procuring a 
lien against the property, provided 
he brings suit on the bond before 
the time during which he could estab- 
lish a lien has expired). Compare 
Wilkerson v. McMurry, (Tex. Civ. 
A.) 167 SW 275 (where the contrary 
was one of the grounds on which re- 
covery was denied). 

97. See cases supra note 96. 

98. Hammond Lumber Co. v. Wil- 
lis, 171 Cal. 565, 153 P 947; Willey 
v. St. Charles Hotel Co., 52 La. Ann. 
1581, 28 S 182 [appr Brink v. Bart- 
lett, 105 La. 336, 29 S 958]; Koeh- 
ler v. Standard Sanitary Mfg. Co., 
(Tex! Civ.-A.)) 230 SW 785. 

99. Berger Mfg. Co. v. Lloyd, 113 
Mo. A. 205, 91 SW 468. 

1. American Indemn. Co. v. Bur- 
rows Hardware Co., (Tex. .Civ. A.) 
191 SW 574 (decided under a statute 
Subsequently held unconstitutional). 

2. Alexander Lumber Co. v. 4tna 
Acc., etc., Co; 296 Ill. 500; 129 NE 
871 [rev 215 Ill. A. 555]. 

fa] Reason for rule is that it 
would be inequitable to apply the 
ordinary rule as to payment, where 
no direction as to application has 
been given, the surety having a spe- 
cial equity in the application of pay- 
ments from the work to the indebt- 
edness incurred, this being particu- 
larly true where the materialman 
must have known that some of the 
payments were derived from the par- 
ticular contract. Alexander Lumber 
‘Co. v. Agtna Acc., etc., Co., 296 Ill. 
5007 129 NE 187i [reve 2i5eK11,, A. 
555]. 

3. Roberts v. Security Trust, etc., 
Bank, (Cal.) 238 P 673; Purington 
v. Olsten, 45 Cal. A. 621, 188 P 288. 

4 Willis v. Knauth, 79 Ind. A. 
114, 137 NE 557. 

5. Willis v. Knauth, supra. 

6 See cases infra this note. 

[a] Where action on contract 
barred.— Where materials were fur- 
nished to building contractors under 
an oral contract, the materialmen 
were barred by limitations from 
maintaining an actiecn on the con- 
tractors’ bond given to secure pay- 
ment by them of claims for material, 
ete., after expiration of the time 
fixed for the maintenance of an action 
against the contractors on such oral 
contract. Towle v. Sweeney, 2 Cal. 
As 29, Bork v4: 

{[b] Actions held not barred.—U. 
S. Fidelity, etce., Co. v. Jaeger Mfg. 


Capital Iron Works Co. v. Maryland 
Casualty) ) Co. 99) Kane 45. 160. & 
1006. 


7. Rechsteiner v. New York Nat. 
Surety Co., 44 Cal. A. 774, 187 P 34. 

[a] Provision construed.—A pro- 
vision of a contractor’s bond, barring 
recovery for damages accruing after 
a certain date, refers to suits to re- 
cover damages which might accrue 
after such date, and does not bar an 
action brought after that date for 
damages accruing prior’ thereto. 
Guilford Lumber Mfg. Co. v. John- 
son, 177 N. C, 44, 97 SE 732. 

{b] Action held brought in time. 
—Standard Iron Works v. Maryland 
Casualty Co., 56 Cal. A. 600, 206 P 
136. 

8 Towle v. Sweeney, 2 Cal. A. 29, 
830 P04 

[a] Reason for rule.—(1) Where 
an action on the contract between 
plaintiff, a materialman, and the con- 
tractor is barred (see supra note 6 
[a]) (2) the defense of the statute 
of limitations is available to the 
sureties in an action on the bond as 
the obligation of the sureties on a 
bond given by the contractor con- 
ditioned for the payment to persons 
performing labor and furnishing ma- 
terials of the value of such labor 
and materials is collateral to the 
obligation of the contractor to pay 
therefor and can be enforced against 
them only to the extent that the same 
obligation could be enforced against 
the contractor (Towle v. Sweeney, 2 
Cal. A. 29, 83 P 74). 

9. Whelan Vv. 
Bonding,—etc., Co., 205 Ill. A; 122. 

10. Manny v. New York Nat. 
Surety Co., 103 Mo. A. 716, 78 SW 
69 (defense that lien was not filed 
in time). 

1l. Fidelity Homestead Assoc. v. 
Kennedy, 158 La. 1059, 105 S 64; 
Audubon Homestead Assoc. v. A. 
Stef Lumber Co., 158 La. 1054, lub » 


62. 
12. Robinson v. Hagenkamp, 52 
Minn. 101, 53 NW 813. 


Massachusetts 


13. Friend v. Ralston, 35 Wash. 
CW alt (il 24 at SIC 
14 Allen v. Eneroth, 111 Minn. 


395, 127 NW 426. 

15. See cases infra this note. 

[a] Complaints and petitions held 
to state cause of action.—Mazzera vy. 
Ramsey, (Cal. A.) 238 P 101; Klokke 
v: Raphael, 8 Cal. A. 1;°96 P 392; 
North St. Louis Planing Mill Co. v. 
Essex, 157 Mo. A. 18, 187 SW 295; 


Mo. A. 163. 

{b] Gomplaint held not to state 
cause of action.—Howard Iron Works 
v. Waters, 143 App. Div. 731, 128 


INES) Pale 
16. See cases infra this note. p 
[a] Petitions and statements! of 


claim held demurrable.—Aitna In- 
demn. Co. v. Comer, 136 Ga. 24, 70 
SE 676 (open to special demurrer) ; 
Bayonne Bd. of Education v. Massa- 


chusetts Bonding, etc., Co., 252. Pa. 
505, 97 A 688. 
[b] Complaints, petitions, and 


declarations held sufficient on demur- 
rer.—Carpenter v. Furrey, 128 Cal. 
665, 61 P 369 (general demurrer); 
Martin v. McCabe, 21 Cal. A. 658, 
132 P 606 (a complaint which is 
based upon a void building contrac- 
tor’s bond, but which states a cause 
of action against the contractor for 
goods sold, is not subject to a gen- 
eral demurrer by the contractor); 
Klokke v. Raphael, 8 Cal. A. 1, 96 P 
3892; Whelan v. Massachusetts Bond- 
ing, etc., Co:, 205 Ill. A.-122; North 
St. Louis Planing Mill Co. v. Chris- 
tophel, 157 Mo. A. 18, 137 SW 295 
(a petition in an action by a ma- 
terialman upon a bond of indemnity 
against liens given by a contractor 
to the owner, which alleges that the 
contractor delivered to the owner 
a bond signed and sealed by defend- 
ant sureties, by the terms of which 
contract and bond the contractor and 
the sureties bound themselves, the 
effect of the allegations being that, 
by reading the bond and contract 
with the owner together, the sureties, 
by signing the bond, and the con- 
tractor, by signing the contract, be- 
came bound, is sufficient, on demur- 
rer, against the contractor who did 
not sign the bond); Lake v. Jones 
Lumber Co., (Tex. Civ. A.) 233 SW 
1011; Eureka Sandstone Co. v. Long, 
11 Wash. 161, 39 P 446 (a complaint 
against the principal and surety upon 
a contractor’s bond which was not 
signed by the principal is not demur- 
rable on the sround of misjoinder of 
parties defendant, the obligations of 


‘the parties and the rights of plain- 


tiff being identical, although founded 
in the case of the principal upon the 
contract, and in the case of the sure- 
ties upon the bond). 

17. Standiford v. Shideler, 26 Ind. 
A. 496, 60 NE 168. 

[a] Allegation of breach held suf- 
ficient.— Nowell v. Mode, 132 Mo. A, 
232, 111 SW 641 (in absence of de- 
murrer),. 
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of defense® or set forth matters not affecting lia- 
bility on the bond.® In an action by one len- 
holder the declaration should aver the interest of 
other lienholders.2° In an action by a subcontractor 
the complaint need not set out in detail the con- 
tract between the owner and the contractor,?* and 
if it states a direct and primary cause of action 
in favor of the subcontractor, other allegations 
attempting to set up a cause of action by assignment 
of the bond from the owner may, if insufficient, be 
ignored22 and do not invalidate the complaint.”? 
An answer or affidavit of defense which admits, or 
does not deny, defendant’s liability and plaintiff’s 
right to recover is insufficient.°* A want of con- 
sideration for the bond must be specially pleaded 
to be available as a defense.2® Where the breach 
alleged is the neglect to pay off certain mechanics’ 
liens, an answer alleging that defendants were un- 
able to pay the mechanics because plaintiffs failed 
to lend -them money as agreed, without showing 
the terms of the agreed loan or the damage sus- 
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[§§ 496-499 


is admissible to prove or disprove material facts 
which have been put in issue by being alleged in 
the pleading of one party and denied in the plead- 
ing of the adverse party.27 In an action by the 
owner the amount of claims for material may be 
proved, even though claimants, made parties de- 
fendant, have not appeared by answer.** A denial 
by the surety of all lability under the bond waives 
the necessity of proof of any notice of default which 
may be required by the bond as a condition prece- 
dent to the maintenance of an action thereon.”® 

[§ 498] f. Evidence. The rules of evidence ob- 
taining in civil actions generally®® are applicable 
in determining the admissibility,?! weight and suffi- 
ciency®? of evidence, as well as questions relating 
to presumptions** and burden of proof,’* in actions 
on a contractor’s indemnity bond. 

[§ 499] g. Trial, Judgment, and Review. Defend- 
ants are entitled to have the question of their 
liability and the extent thereof determined by the 
jury,®> and all material issues should be passed 


tained by defendants from losing it, is bad.?° 
[§ 497] e. Issues, Proof, and Variance. 


1S. pete aul” Kay. SCos Vv. 
mann, 40 Minn. 419, 42 NW 288. 

{a] For example the complaint 
need not allege that the sureties 
have not previously paid the full 
amount of the penal sum of the bond. 
St. Paul Fdy. Co. v. Wegmann, 40 
Minn. 419, 42 NW 288. 


Wesg- 


19. St. Paul Fdy. Co. v. Wegmann, 
supra. 
{al Thus it is not necessary to 


allege that notice of the bond was 
posted on the premises as required 
by statute, as this is necessary only 
for the purpose of relieving the 
property from a lien, and the failure 
to post would not affect the liability 
of the obligors on the bond. St. 
Paul Fdy. Co. v. Wegmann, 40 Minn. 
419, 42 NW 288. 

20. Mason v. Neal, 204 Ill. A. 538 
(so that it can be determined what, if 


anything, plaintiff is entitled to re- 
cover). 2 
21. Carpenter v. Furrey, 128 Cal. 


665, 61 P 369; Conn v. State, 125 Ind. 
514, 25 NE 443. 

22. Ochs v. M.,J. Carnahan Co., 42 
Ind. A. 457, 76 NE 788, 80 NE 163. 

23. Ochs v._M. J. Carnahan Co., 
supra. 

24. Fidelity, etc., Co. v. U. S., 296 
Fed. 952. 

25 Gwinn v. Wright, 42 Ind. A. 
597, 86 NE 453. " 

26. Foster v. Gaston, 123 Ind. 96, 
23.NE 1092. 

27. Klokke v. Raphael, 8 Cal. A. 
1, 96 P 392; Nowell v. Mode, 132 Mo. 
A. 232, 111 SW 641; Harlan v. Texas 
eyine etc., Co., (Tex. Civ. A.) 160 SW 
11 A 

[al Evidence admissible in behalf 
of defendant.—(1) In a suit against 
the sureties upon a building contrac- 
tor’s bond to recover the price of ma- 
terials furnished by a third person, 
for which the owner of a building 
had become liable and against which 
liability the bond indemnified him, 
defendant may show under a plea of 
the general issue that plaintiff has 
in his hands money sufficient to sat- 
isfy the demand. Marquette Opera 
House Bldg. Co. v. Wilson, 109 Mich. 
223, 67 NW 123 (holding, however, 
that the owner of the property can- 
not under such circumstances be 
compelled to apply upon the demand 
an amount due to the contractor for 
extras where the owner’s obligation 
to nay for such extras did not arise 
until the architect had given an esti- 
mate therefor, and it was not shown 
that such estimate was made by the 
architect, it being the duty of de- 
fendants, if they relied on a breach 
of the contract, in that the architect 


upon.*¢ 


Evidence ! sonable market 
had failed to give such estimate, to 
give notice of such defect). (2) In 
an action by the owner against the 
builder for breach of covenant to 
keep the building free from liens, 
defendant is entitled, under allega- 
tions of the answer put in issue by 
the reply, to prove in reduction of 
damages the amount due him on the 
contract from plaintiff at the time 
the latter paid off the liens com- 
plained of and at the commencement 
of the suit. Wagner v. Dette, 2 Mo. 
A, 254. 

28. 
Empire State Surety Co., 
637, 96 P 158, 97 P 464. 

29. Whelan v. Massachusetts 
Bonding, etc., Co., 205 Ill. a. 122. 

30. See Evidence’22 C. J. p 1. 

31. See cases infra this note. 

[a] Evidence held admissible.— 
(1) In an action on a bond indemni- 
fying plaintiff against unpaid me- 
chanics’ liens, judgments establishing 
the mechanics’ liens against plaintiff 
are competent evidence, even against 
the surety on the bond. Nowell v. 
Mode, 132 Mo. A. 232, 111 SW 641. 
(2) A statement of account rendered 
by the contractor to the owner is 
admissible in evidence in favor of the 
owner when followed by an instruc- 
tion to the jury that it is only prima 
facie evidence as against the surety. 
ea v. Gaston, 123 Ind. 96, 23 NE 
1092. 

[b] Evidence held inadmissible.— 
In the owner’s action against the 
surety on the contractor’s bond for 
the amount of mechanics’ liens paid 
by him, refusal to permit the surety 
to prove the contractor’s failure to 
apply payments made by the owner 
to the payment of claims for ma- 
terial and labor is not error, where 
plaintiff was obliged under the con- 
tract to make the payments to the 
contractor, but was not obliged to 
see that the contractor applied the 
money to the payment of persons 
who furnished labor and material, 
and it is not claimed that plaintiff 
knew that the contractor was using 
any part of the money to pay his 
other creditors. Kildall Fish Co. v. 
Giguere, 136 Minn. 401, 162 NW 671. 

32. See cases infra this note. 

[a] Evidence held sufficient to: 
(1) Warrant a finding of delivery of 
the bond. Alfalfa Lumber Co. v. 
Hope, (Tex. Civ. A.) 225 SW 81. (2) 
Show that the relators were material- 
men, and not subcontractors. Peo. 
v. Title Guaranty, ete., Co., 154 Mich. 
614, 118 NW 586. (3) Sustain a find- 
ing that the surety waived a provi- 
sion ef the bond limiting the time 


Exposition Amusement Co. v. 
49 Wash, 


However, specific findings as to the rea- 


value of material supplied is not 


for bringing suit thereon. Segal v. 
Bart, 140 Minn. 167, 167 NW 481. 
(4) Show plaintiff’s ownership of the 
property on which the building was 


constructed. Duluth First Presb. 
Church... v5 Wi~S.) Bidelity, .etes. ‘Cos 
133 Minn. 429, 158 NW 709. (5) 


Show that the owner made payments 
to mechanics and materialmen with 
the knowledge and consent of the 
sureties and at their instance and 
request. Mazzera v. Ramsey, (Cal. 
A.) 2388 P 101. (6) Support findings 
that owner’s agent did not pay con- 
tractor or fail to notify his surety 
of nonpayment of claims against the 
contractor with knowledge thereof. 
National Surety Co. v. Price, 162 
Ky. 632, 172 SW 1072. 

{[b] Evidence held not to require 
a finding that nvlaintiff failed to re- 
tain twenty per cent of the contract 
price until completion. Duluth First 
Presb. Church v. U. S. Fidelity, etce., 
Co., 183 Minn. 429, 158 NW 709. 

33. See cases infra this note. 

[a] The findings in a lien suit, 
to which plaintiff was a party, that 
certain claims for labor and material 
were for work not embraced in. the 
contract, will, in the absence of the 
record in the lien suit, be presumed 
to have been within the issues in that 
suit. Sheard v. U. S. Fidelity, etc., 
Co., 58 Wash. 29, 107 P 1024, 109 P 
276. 

34 See case infra this note. 

[a] Burden on guarantor.—On an 
issue as to the liability of the guar- 
antor on a building contractor’s bond, 
the burden is on the guarantor to 
show omission to give notice of de- 
fault and that he was damaged by 
the omission. Closson y. Billman, 161 
Ind. 610, 69 NE 449. 

35. Spokane, etc., Lumber Co. v. 
noe. 21 Wash. 501, 58 P 672, 60 P 
alpine, . 

[a] Set-off of attorney’s fees.— 
In a suit by materialmen, subcon- 
tractors, and laborers against the 
owner, the contractors, and the lat- 
ter’s sureties, there was no error in 
submitting to the jury the question 
of the amount due the owner’s attor- 
ney as attorney’s fees which the 
owner was entitled to set off against 
the balance due the contractors from 
him and assigned to the sureties. 
Wright v. A. G. McAdams Lumber 


Co., (Tex. Civ. A.) 218 SW 571. 

36. Ernst v. Cummings, 55 Cal. 
179. 

[a] Thus, where the complaint 


alleged, and the answer denied, that 
the surety had seasonable notice of 
lien suits, and that they were prop- 
erly defended by the owner, these 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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§§ 499-501] 


indispensable to a judgment in favor of a material- 
The verdict should not inelude items not 
In equity, the court 
may adapt its decree to the circumstances of the 
case,®® and offset one claim against another where 
they grow out of the same transaction.?° 
the surety has defended an action brought to en- 


man.*? 
claimed in the pleadings.*8 


force a mechanic’s lien without 
identity of the land, it is too late 


an action on the bond to raise on motion for a 
new trial the defense that the evidence fails to 
‘show that the land on which the lien was filed is 
the same as that on which the building mentioned 
Where the action has been 
erroneously dismissed as to one of two sureties, the 
reviewing court will so modify the judgment as to 
leave open for future determination the question 


in the bond was built.#! 


of the liability of such surety.* 


[§ 500] B. Contract Provisions.#* 


[§ 501] A. Nature and. Form of Remedy—1. In 
The right to a mechanic’ 


General. 
tirely statutory, not only the right 


were material issues, and should have 
been passed upon. PHErnst v. Cum- 
mings, 55 Cal. 179. 

37. Lake v. Jones Lumber Co., 
(Tex. Civ. A.)-233 SW: 1011. 

38. Klokke v. Raphael, 8 Cal. A. 
1, 96 P 392 (money expended for 
costs in lien suits). 

39. Wright v. A. G. McAdams 
Lumber Co., (Tex. Civ. A.) 218 SW 
ay fate 

[a] Proper judgment.—iIn equity, 
a judgment requiring the surety to 
pay the respective amounts of me- 
chanics’ liens upon a showing that 
they have been discharged by the 
owner is unobjectionable. iA’, SEG, 
Shorthill Co. v. AStna Indemn, Co., 
(lowa) 124 NW 613. 

40. Wright v. A. G McAdams 
Lumber Co,, (Tex. Civ. A.) 218 SW 


STL. 
Foster v. Gaston, 123 Ind. 96, 
23 NE 1092. 
42. Cockrill v. 14 Mont. 
ASI NSS. Ps 95S 
43. Cross references: 
Construction of bond in connection 
with contract see supra § 484. 
Contract stipulation against liens as 
affecting right to lien of: 
Contractor see supra § 147. 
Subcontractors, laborers, or mate- 
rialmen see supra §§ 166-168. 
44. Tucson Nat. Bank v. Gomez, 
(Ariz.) 234 P 560; Hiller vy. Daman, 


Davie, 


183 Mo. A. 315, 166 SW 869. 

45. See Building and Construction 
Contracts § 169. 

46. Maryland Casualty Co. v. Des 
Moines City Evangelization Union, 
184 Iowa 246, 167 NW 695; Dough- 
erty v. Pennsylvania Iron Works, 1 
Pa. Dist. 231. See Moore v. Carter, 
146 Pa. 492, 23 A 243; De Cesare v. 
Marino, 74 Pa. Super. 34 (both cases 
holding that the contractor may file 
a lien and have the amount due him 
liquidated, but that execution will be 
restrained until the liens of other 
persons are paid and satisfied or re- 
leases procured). 

47. Whittier v. Wilbur, 48 Cal. 
175; Baldwin Locomotive Works vy. 
Edward Hines Lumber Co., (Ind.) 
116 NE 739. 

48. Stetson, etc., Mill Co. v. Mc- 
Donald, 5 Wash. 496, 32 P 108. 

[a] Application of rule.—The lien 
of a materialman for materials fur- 
nished to the contractor cannot be 
enforced against persons who entered 
into the original building contract 
merely as sureties that the contrac- 
tor would turn over the building to 
the owner when complete, free from 
liens, the material having been 
charged to the contractor, and fur- 
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Where 


questioning the 
after verdict in 


retained.°? 
Contract pro- 


XII. ENFORCEMENT®: 


s hen being en- 
itself,°* but the 
nished solely on his credit. Stetson, 


etce., Mill Co. v. McDonald, 5 Wash. 
496) ' 32 P 108. 


49. Whitcomb v. Seney,.199 Ill. A. 
526. 
[a] Thus it is held that a written 


contract entered into by defendants 
primarily to secure their loan to a 
building contractor, whereby they 
agreed to complete a building under 
construction “free from mechanics’ 
liens and save the contractor harm- 
less from all claims for material and 
labor,’ is for the benefit of a third 
person who had furnished material 
and labor for the building, and en- 
titles him to sue thereunder. Whit- 
comb v. Seney, 199 Ill. A, 526. 

50. Getty v. Pennsylvania Inst. 
for Instruction of Blind, 194 Pa. 571, 


Pennsylvania Inst. 

for Instruction of Blind, supra. 

52. Sayre-Newton Lumber Co. v. 
Denver Union Bank, 6 Colo. A. 541, 
41 P 844; Getty v. Pennsylvania Inst. 
for Instruction of Blind, 194 Pa. 571, 
45 A 333. 

Fund retained by state as security 
for materialmen see States. 

53. Cross references: 

Abatement on death of parties see 
Abatement and Revival § 207. 

Another action pending as ground 
for abatement see Abatement and 
Revival § 71. 

Bankruptcy proceedings as ground 
for restraining enforcement see 
Bankruptcy § 310. 

Enforcement of: 

Claim against: 

Fund due contractor for public 
work see Municipal Corpora- 
tions [28 Cye 1063]; Schools 
and School Districts [35 Cyc 
968]; States, 

Homestead see 
§§ 239-251. 

Laborer’s lien see Master and Serv- 

ant §§ 319-322. 

Mining lien see Mines and Minerals 

§§ 879-898. 

Railroad ‘construction lien 

Railroads [83 Cyc 465, 562]. 

54. See supra § 3. 

55. U. 8.—Tyegart Valley Brewing 
Co. v. Vilter Mfg. Co., 184 Fed. 845, 
107 CCA 169 [rev 168 Fed. 1002]. 

Ala.—Nunnally v. Dorand, 110 Ala. 
539, 18, S: 5: 

Alaska.—Jorgensen Co. vy, Sheldon, 
2 Alaska 607. ; 

Cal.—Los Angeles Pressed Brick 
Co.Ven Higgins, <8 ‘Cal A, 514,097" P 
414, 420. 

Colo.—Antlers Park Regent Min. 
Co. v. Cunningham, 29 Colo. 284, 68 
P 226. 


Homesteads 


see 


[40 C.J.] 365 


visions imposing on the contractor the duty of 
protecting the owner against mechanics’ liens inure 
to the benefit of the owner** and make a complhi- 
ance therewith by the contractor a condition prece- 
dent to recovery 
suit to foreclose a lien,*® but they do not impair 
the rights of third persons furnishing materials 
to the contractor,*7 and according to some,*® al- 
though not other,*® authorities they do not increase 
the rights of such persons. 
visions for the retention by, or on behalf of, the 
owner, of the contract price, or a part thereof, until 
claims for work and materials have been paid or 
liens therefor have been discharged, are construed 
to be for the benefit of the owner,®® rather than 
of laborers, materialmen, or subcontractors,®! and 
not to confer on the latter any rights in the fund 


by him on the contract*® or in a 


Likewise contract pro- 


method of enforcing it, must depend upon the stat- 
ute,°> and the requirements of the statute must be 


Ga.—Kimball v. Moody, 97 Ga. 549, 
25 SE 338; Love v. Cox, 68 Ga. 269. 
Ill.— McCarthy v. New, 93 Ill. 455.’ 
Ind.—Deming-Colborn Lumber Co. 
v. Union Nat. Sav., ete., Assoc., 151 
Ind. 4638, 51 NE 936. 
Mich.—Sharon v. Fee, 203 Mich. 
152, 168 NW 1045; Hall v. Erkfitz, 
125 Mich. 332, 84 NW 310. 
Nebr.—Durkee v. Koehler, 73 Nebr. 
833, 103 NW 767. 
Nev.—Lamb v. Goldfield Lucky 
Boy Min. Co., 37 Nev. 9, 138 P 90z. 
N. D.—Erickson v. Russ, 21 N. D. 
208, 129 NW 1025, 32 LRANS 1072. 
Oh.—Hollowell v. Schraden, 26 Oh. 
Cir, Ct. IN Sx 975299. [revizon” other 
grounds 96 Oh. St. 599 mem, 118 
NE 1083 mem, and cit Cyc]. 
Pa.—Burger v. . R. Moss’ Cigar 
Co., 225 Pa, 400, 407, 74 A 219 fieit 


Cyc]. 

S. C.—Metz v. Critcher, 88 S. GC. 
396, 65 SE 4, 

Yenn.—Taylor v. Tennessee Lum- 
ber Co., 107 Tenn. 41,*63 SW 1130; 
Barnes v. Thompson, 2 Swan 313. 

Va.—Feuchtenberger v. | William- 
son, 137 Wa. 578, 120 SE 257. 

Sask.—Shuttleworth vy. Seymour, 
7 Sask. L. 74, 76, 6 WestWkly 11007 
[citucy cil: 

[a] Defective statutory liens can- 
not ipso facto, in the absence of spe 
cial circumstances, be enforced as 
equitable liens. General Electric Co. 
v. Mori, 201 NYS 561. 

[b] Lien on funds in hands of 
state—Under L. (1897) p 517 c¢ 418 
§ 5, as amended by L. (1902) p 74 ¢ 
37, a lien was given on the funds 
in the hands of the state appro- 
priated for a public improvement on 
performance of the work with refer- 
ence to which the improvement has 
been made; but it was held that 
there are no provisions in the code 
of civil procedure for the enforce- 
ment of such liens and that where, 
in an action to foreclose such a lien, 
the state is made a party defendant, 
its demurrer on the ground that it 
appears on the face thereof that the 
court has no jurisdiction of defendant 
will be sustained. Mason v. New 
York State Hospital, 50 Misc. 40, 
100 NYS 272. 

{[c] Retaining possession.—Where 
a builder of a house has a valid lien 
under the statute, he cannot main- 
tain possession against the owner, 
but must enforce his remedy by suit. 
Pratt v. Tudor, 14 Tex. 37. 

{d] Im Texas a mechanic’s lien 
being created by the constitution (see 
supra § 3), it is not necessary to 
comply with statutory regulations in 
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followed,** either strictly®” or substantially,°* in con- 
formity with the view prevailing as to the rule to be 
applied in the construction of mechanics’ lien laws 
generally.5® Under the requirements of the particu- 
lar statute,®° a proceeding to foreclose a mechanic’s 
lien may be by suit leading to a decree as in other 
suits of foreclosure,*! or by attachment followed by 
judgment and execution for the amount secured,*’ 
or by either an attachment at law or in equity or by 
judgment and execution at law to be levied on the 
property upon which the lien rests.°* <A statute 
providing for a deficiency judgment of like effect as 
in an action for the foreclosure of mortgages where, 
upon a sale of the property subject to the lien, there 
is a deficiency of proceeds to pay plaintiff’s claim, 
has been held not to require the entire procedure 
to be the same as in proceedings to foreclose real 
estate mortgages,°* and, on the other hand, such a 
provision has been held to render the suit like a 
suit for the foreclosure of a mortgage and to make 
the procedure conformable thereto.®> A mechanie’s 
lien may, it has been held, be foreclosed by a com- 
plaint in intervention in an action by the contractor 
against the owner.*® 

Action or special proceeding. Under the statutes 


order to enforce it; it may be en- 62 
forced regardless of the _ statute. 
Blakeney -v. Nalle, 45 Tex. Civ. A. 
635, 101 “SW 875. See Waldroff v. 
Scott, 46 Tex. 1 (in absence of statu- 


tory ptovision, procedure may be 


Tll. 466, 
Sash, etc., 
464 [rev on 
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NE 898; 
Co. v. Hecht, 216 Ill. 
other grounds 295 Ill. 
515, 129 NE 273]; Dunham vy. Wood- 
worth, 158 Ill. A. 486. 


6 ee ee ee 


[§ 501 


in some jurisdictions the proceedings to enforce a 
mechanic’s lien are not by action but by a special 
proceeding,®? but where the statute does not assume 
to preseribe any special rules of practice or proce- 
dure but leaves such matters to be regulated by the 
general rules governing other actions of a similar 
nature, the proceeding has been held to be an ordi- 
nary civil action and not a special proceeding.*® 
Assumpsit. In some jurisdictions, a mechanic’s 
lien suit is regarded as an action in the nature of 
an action of assumpsit for the price and value of 
work, labor, and materials furnished by claimant,®® 
and it is not to be regarded as an action on the writ- 
ten contract precluding a recovery upon a quantum 
meruit.7° Under a statute providing that a sub- 
contractor may either file his petition and enforce 
his lien or sue the owner and contractor for the 
amount due him, in which action a personal judg- 
ment may be rendered, the only action at law which 
may be brought against the owner under the Lien 
Act is assumpsit upon a contract implied by law.™ 
As to matters of general practice, mechanics’ lien 
proceedings are governed by the general rules or 
statutory provisions except in so far as particular 
statutory rules have been adopted,’? it being ex- 


North Side 


a by the rules applicable to actions for 


the recovery of money only). 
66. Tubbs v. Delillo, 19 Cal. A. 612, 
LA Pa ba 4, 


But see Mil- Intervention see infra § 559. 


that adopted with reference to liens 
generally). 

56. Ala.—Sorsby v. Woodlawn 
Lumber Co., 202 Ala. 566, 81 S 68. 
' Ark.—Daly v. Arkadelphia Milling 
Co., 126 Ark. 405, 189 SW 1053; Doke 


v. Benton County Lumber Co., 114 
Ark. 1, 169 SW 327, 52, LRANS 
870. : 


Ga.—Kimball v. Moody, 97 Ga. 549, 
25 SE 338. 7 

Ind.—Farmers’ L. & T. Co. v. Can- 
ada, ete., R. Co., 127 Ind. 250, 26 NE 
784, 11° LRAY 740: 

Kan.—Whittaker Brick Co. v. 
Seneca First Nat. Bank, 2 Kan. A. 
[04 42. RP. (792: 

Pa.—Williams v. Tearney, 8 Serg. 
oo Ri 58, 

Wash.—Canyon Lumber Co. v. sex- 
ton, 93 Wash. 620, 161 P 841. 

Oh.—Chapman v. Rannells, 2 Oh. 
Dec. (Reprint) 245, 2 WestLMonth 
142. 

Va.—Clement vy. Adams_ Bros.- 
Paynes Co., 113 Va. 547, 75 SE 294. 

{a] Rule applied.—Where a court 
of equity, in a suit to enforce a me- 
chanic’s lien, may not enforce a lien 
for the failure of claimant properly 
to verify the account, it has no juris- 
diction to afford relief, and the bill 
must be dismissed. Clement v. 
Adams Bros.-Paynes Co., 113 Va. 547, 
75 SH 294. 

[b] A remedy provided for other 
liens does not apply. Columbus Iron 
Works Co. v. Loudon, 53 Ga, 483. 

{[c] Enforcement on funds under 
execution sale.—The lien attaches and 
the right to enforce it accrues at 
the completion of the contract and 
when the labor has been fully per- 
formed. But the mere existence of 
the lien does not give the party a 
right to come into court and claim 
money arising from the sale of the 
property subject to it, under an exe- 
cution in favor of another party. 
Something more than this is indis- 
pensable; the lien must be esStablishea 
by a judgment; and process must is- 
sue upon that judgment, in order to 
entitle the laborer to participate in 
the proceeds of such a sale. Cum- 
ming v. Wright, 72 Ga. 767; Love v. 
Cox, 68 Ga. 269. 

57. Ill.O’Brien v. Gooding, 194 


ler v. Calumet Lumber, ete., Co., 121 67. Van Winkle y. Stow, 23 Cal. 
Tll. A. 56 (it will not be presumed | 457. . 
intention of the {a] In New York (1) a statute 


to have been the 
legislature to make impossible a 
remedy for which it was carefully 
providing). 

N. J.—Johnson v. Algor, 65 N. J. 
Ee 2386385 47, A, 574. 

Pa.—Burger v. S. R. Moss Cigar 
Co., 225 Pa. 400, 407, 74 A 219 [cit 
Cyc]. 

Ss. C.—Tenney v. Anderson Water, 
ete:, KCoRt6 4Sa Ose L452 SE its 
MaLEny, Vi) Walks30s'S. Cac 262, 9) (SE 
101, 

Sask.—Shuttleworth v. Seymour, 
7 Sask. L. 74, 76, 6 WestWkly 1100 
feit Cyc}. 


58. Shacks:v. Ford, 128 Md. 287, 
97 A 511; Daly v. Lahontan Mines 
Co;, «39> Nev. 0140 151) 6 Pe O14 Lbs ee 


285; Pearce v. Knapp, 71 Misc. 324, 
127 NYS 1100. See Heisler v. Ham- 
ilton Mammoth Mines Co., 110 Or. 
403, 223 P 7385 (the same strictness 
is not applicable in the foreclosure 
of a lien for labor performed at the 
request of the owner). 

[a] Liberal construction.—Since 
the purpose of the statute is to pro- 
tect the rights of all lien claimants, 
the procedure should be extremely 
liberal to effect that purpose. Daly 
v. Lahontan Mines Co., 39 Nev. 14, 
151’ P 514,158 P 285. 


59. See supra §§ 10-14. 
60. See statutory provisions. 
61. Johnson v. Tucker, 85 Or. 646, 


UGH CP iSite 
Proceeding at law or in equity gen- 
erally see infra § 504. 


62. See infra § 504. 

63. Warner v. Yates, 118 Tenn. 
548, 102 SW 92. 

[a] Subcontractors, not being 


ereditors of the owners of the prop- 
erty upon which the improvements 
are made, cannot enforce their liens 
by judgment and execution. Warner 
v. Yates, 118 Tenn, 548, 102 SW 92; 
Taylor v. Tennessee Lumber Co., 107 
Tenn, 41, 63 SW 1130.~ 

64 Erickson v, Russ, 21 N. wv. 
208, 129 NW 1025, 32 LRANS 1072. 

65. Valett v. Baker, 129 App. Div. 
514, 114 NYS 214. Compare Booth v. 
Barron, 29-CApp, -Div.166,) bl IN YS 
391 (in so far as the action is for 
a personal judgment it is governed 


prescribing a particular method of 
procedure for enforcing the lien dif- 
fering from the ordinary action com- 
menced by summons has been con- 
sidered a special proceeding. MHalla- 
han v. Herbert, 57 N. Y. 409. (2) 
On the other hand it has been held 
that on appearance of the parties 
according to the statute, the proceed- 
ings assume the form of an ordi- 
nary civil action, and are in all things 
after the appearance governed by 
the same rules as other civil ac- 
tions brought for the enforcement of 
similar rights. Doughty v. Devlin, 
1 E. D. Smith 625; Kelsey v. Rourke, 
50 HowPr 315. See to same effect 
appre) Vv. wanes, CodeRepNS 230. 
ctions and special proceedings dis- 
tinguished see Actions § 134. 

68. Finlayson v. Crooks, 47 Minn. 
74, 49 NW 398, 645 (where the stat- 
ute provided that such liens may be 
enforced in the same manner as in 
actions for the foreclosure of mort- 
gages upon real estate, etc.). 

69. Armstrong Vv. Wilmington 
Sugar Refining Co., (Del.) 120 A 94; 


Hawthorne vy. Murray, 26 Del. 349, 
84 A 5. 
70. Armstrong v. Wilmington 


neat Refining Co., (Del.) 120 A 


71. Harty Bros., ete., Co. v. Pola- 
kow, 237 Ill. 559, 86 NE 1085. 

72. Jewett v. Iowa Land Co., 64 
Minn. 531, 67 NW 639, 58 AmSR 555; 
Finlayson v. Crooks, 47 Minn. 74, 49 
NW 398, 645; Pittsburg Plate Glass 
Co. v. Peper, 96 Mo. A. 595, 70 SW 
910; Holland v. Cunliff, 96 Mo. A. 67, 
CONN Sie aitiosG See Humphreys  y. 
Cleave, 15 Man. 23, 24 CanLTOccNotes 
374 (holding that claimant instead 
of following the ordinary procedure 
may adopt a Summary procedure as 
permitted by Rev. St. [1902] e 110 
§§ 31, 32); Freeze v. Carey, 1 Alta. 
L. 81, 7 WestLR 287 (the section of 
the statute authorizing a summary 
remedy is permissive and does not 
preclude ordinary procedure). 

[a] In Ontario general provisions 
of rules of the Judicature Act are 
applicable. Jamieson vy. Hagar, 17 
OntWN 104. 


Se a 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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§§ 501-503] 


pressly so provided in some jurisdictions.7* 

What law governs. The procedure to enforce a 
mechanic’s lien is governed by the statute in force 
when the contract is made rather than that in force 
when the action is brought.7* A statute prescribing 
the procedure to enforce the mechanic’s lien does 
not apply to proceedings instituted before it becomes 
effective.7® é 

[§ 502] 2. Jurisdiction and Venue. The jurisdic- 
tion of particular courts over proceedings to enforce 
mechanics’ liens depends upon the particular provi- 
sions of the statutes applicable,”® and these differ 
so widely in the several states that no more definite 
rule can be stated than that if a particular court is 
designated to administer the remedy resort must be 
had to that court, but 1f the character of the remedy 
only is prescribed the court within whose general ju- 
risdiction and powers the subject matter falls may 
administer the remedy,’ and where the statute 
creating the remedy expressly prescribes the court in 
which it shall be pursued, that jurisdiction is exelu- 
sive.7® Where the proceeding is purely in rem, it 
cannot be brought in a court whose jurisdiction is 
limited to actions for debt or damages,’® and a 
court of lmited and inferior jurisdiction which un- 
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der its constitutional powers cannot deal with pro- 
ceedings relating to land has no jurisdiction,®° 
although under some of the statutes jurisdiction is 
conferred upon courts of inferior and limited juris- 
diction at least to the extent of declaring and estab- 
lishing the lien even when the land cannot be sold 
under its order or judgment.*! Where the statute 
does not prescribe the venue of an action to enforce 
a mechanic’s lien, it may be brought in the county 
wherein defendant resides, although such is not the 
county wherein the property is.’ But the action 
or proceeding, being in rem in so far as it is di- 
rected against the property, must be brought in the 
court within whose territorial jurisdiction the prop- 
erty is situated,** irrespective of the residence of 
the parties to the action.** Unless the statute pro- 
vides otherwise, a court of general original juris- 
diction may in proceedings to foreclose a mechanic’s 
len determine the validity and priority of all hens 
either prior or subsequent of proper parties to the 
action if they are put in issue by the pleading.®® 

[§ 503] 3. Hxclusive, Cumulative, and Concurrent 
Remedies. The lien given by the statute to me- 
chanics and materialmen is but a cumulative remedy 
to enforce their respective contracts, and independ- 


73. Hudson-Houston Lumber Co. 
v. Parks, 91°Okl. 46, 215 RP 1072, 

74. McNichols vy. Tinsler, 127 Ill. 
A. 381 [aff 235 Ill. 498, 85 NE 593). 

75. Goldstein v. Tucker, 230 Mass. 
259, 119 NE 693. 

76. South Fork Canal Co. v. Gor- 
don, 6 Wall. (U. S.) 561, 18 L. ed. 
894; Raven v. Smith, 148 N. Y. 415, 


43 NE 63; Feuchtenberger v. Wil- 
Fersen; 137 Va. 578, 120 -SE 257, 


“Both the lien and the jurisdiction 
of the court depend upon the statute, 
and not upon equitable or ethical 
rules. So that neither tne con- 
Science of the chancellor nor the 
length of his foot can supplement 
the statute, and vest the court with 
any jurisdiction except that which is 
based upon the statute fairly con- 


strued.” Feuchtenberger vy. William- 
son, supra. 
{a] Title in United States.— 


Where, in a proceeding to foreclose 
a mechanic’s lien on school land, the 
title to which was in the govern- 
ment, no interest of the United States 
was sought to be taken, but only 
such interest as the person entitled 
to possession had in the land, the 
district court had jurisdiction. Jar- 
rell v. Block, 19 Okl. 467, 92 P 167. 

Jurisdiction: 

As dependent on amount in contro- 

versy see Courts §§ 47-73. 
Of particular courts see 

§ 418. - 

On failure of lien see infra § 738. 

Priority and retention of jurisdic- 
tion as between state and federal 
courts see Courts § 637. 

77. See Montandon vy. Deas, 14 Ala, 
33, 48 AmD 84; Roth v. Tiedeman, 
53 Mo. 489 (recognizing the juris- 
diction of a court of common pleas 
under its general jurisdiction of civil 
actions); Hammond vy. Barnum, 13 
Mo. 325; Gaty v. Brown, 11 Mo. 138 
(the last two cases denying the juris- 
diction of the court of common pleas 
of St. Louis County under a statute 
relating to the city of St. Louis and 
requiring suits to be brought in the 
circuit court); Finane v. Las Vegas 
Hotel; ete. Co., 3 N. wa 6.s One 
725; Noyes v. Burton, 29 Barb. (N. 
Y.) 631, 17 HowPr 449; Noyes v. 
Smith, /i(Texy Civ.) A.) 77) SW 649 
(recognizing the jurisdiction of the 
district court). 

[a] The fact that a petition is 
wrongly addressed does not affect 
the jurisdiction of the court. Chal- 
loner v. Howard, 41 Wis. 355. 

[b] -Incidental power.—The trial 


Courts 


term of the city court of New York 
having been given jurisdiction or an 
action to foreclose a mechanic’s lien, 
it was held to have power, as inci- 
dent to that jurisdiction, to declare 
fraudulent any transfer intended to 
defeat that lien. Murray v. Gerety, 
11 NYS 205, 25 AbbNCas 161. 

[c] Effect of insolvency proceed- 
ings.—Although the person against 
whom a mechanic’s lien is sought to 
be enforced has made an assignment 
so that a county court acquired con- 
trol of the assignee’s estate, it has 
beeh held that, where there was a 
mortgage on the land sought to be 
subjected to the satisfaction of the 
lien and the lien was larger than 
the value of the land, the suit to 
foreclose the lien may be brought in 
the circuit court because the county 
court had no jurisdiction to enforce 
mechanics’ liens as against cestuis 
que trust. Stout v. Sower, 22 Ill. A. 
65 [aff 121-Ill. 571, 13 NE 182]. But 
see Quinby v. Slipper, 7 Wash. 475, 
35 P 116, 38 AmSR 899 (holding that 
an assignment for the benefit of 
ereditors prevents the enforcement of 
a mechanic’s lien on the debtor’s 
property without leave of court be- 
cause by the assignment jurisdiction 
of the entire matter of adjusting 
claims against the estate passes to 
the particular court and those hav- 
ing claims must present them in the 
insolvency proceeding). 

78. O’Brien v. Gooding, 194 Ill. 
466, 62 NE 898; Meunier v. Hinman, 
27.Man. 69, 30 DomBIR 114, [1917] 1 
WestWkly 121; McKenzie v. Murray, 


(Sask.) 11 WestLR 123; Reliance 
Lumber Co. v. Hackett, (Sask.) 
{1924] 3 WestWkly 605; Shuttle- 
worth v. Seymour, 7 Sask. L. 74, 76, 


6 WestWkly 1100 [cit Cyc]. 

[a] Counterclaim.—Where a court 
has no jurisdiction to entertain an 
action for the enforcement of a me- 
chanic’s lien, such a claim cannot be 
set up by counterclaim. Shuttle- 
worth v. Seymour, 7 Sask. L. 74, 6 
WestWkly 1100. 

Exclusive, concurrent, or cumula- 
tive remedies see infra § 503. 

Law or equity see infra § 504. 

79. Gelston v. Thompson, 29 Md. 
595; Miller v. Barroll, 14 Md. 1738. 
See Dillon v. Sinclair, 7 B. C. 328 
(holding that an action to enforce a 
mechanic’s lien was not one of debt 
within the small debt statute). 

80. See White v. Millbourne, 31 
Ark. 486 (as to the want of jurisdic- 
tion of a justice of the peace, al- 
though the amount involved is with- 


in the ordinary jurisdiction of such 
a court). 

[a] Where the proceeding is pe- 
culiar to a court of record, a justice 
of the peace has no _ jurisdiction. 
Noss v. Cord, 1 Wis. 389. 

81. Egan v. Laemmle, 5 Mise. 224, 
25 NYS 330. See Finger v. Hunter, 
130 N. C. 529, 41 SE 890; Smaw v. 
Cohen, 95 N. C. 85 (both referring to 
the jurisdiction of a justice of the 
peace where the ameunt involved is 
under two hundred dollars, under the 
Statute providing that the judgment 
of the justice is to be docketed in the 
circuit court whence execution is- 
sues); Phillips, etes “Mtoe Cov vs 
Campbell, 93 Tenn. 469, 25 SW 961 
(where by statute a justice of the 
peace had jurisdiction of such liens 
for all sums within his ordinary 
jurisdiction,- provision being made 
for return of the papers after a levy 
of execution to the circuit court); 
Brown v. Brown, 2 Sneed (Tenn.) 42 
(upholding the jurisdiction of a jus- 
tice of the peace under the statute 
providing for the enforcement of the 
lien by attachment “either at law or 
in equity’ when the amount is 
within the justice’s jurisdiction). 
Power to order sale see infra 


§ 735 

82. Sugg v. Pollard, 184 N. C. 494, 
T15"°SH! 153. 

83. Prather Engineering Co. v. 
Detroit, etc., R. Co., 152 Mich. 582, 
116 NW 3:76; Mathews v. Heisler, 
58 Mo, A. 145; Chadwick v. Hunter, 
1 Man. 363. 

84. Weiner v. Rumble, 11 Colo. 
607, 19 P 760; Boyle v. Gould, 164 
Mass. 144, 41 NE 114; Guerrant v. 
Dawson, 34 Miss. 149; Raven v. 
Smith, 148 N. Y. 415, 48 NE 63 (hold- 
ing that, although the particular court 
has not jurisdiction in common-law 
actions for the recovery of money 
only without regard to defendant’s 
residence, in granting the jurisdiction 
in mechanics’ lien proceedings, the 
legislature did not have in mind, 
when speaking of actions on contract, 
those actions where the jurisdiction 
depended upon such residence). 

Jurisdiction of the person see infra 


§ 561. 

85. Burns v. Sholl, 111 Nebr. 628, 
197 NW_~ 393. Compare Canadian 
Lumber Yards, Ltd. v. Dunham, 13 
Sask L. 350, 53 DomLR 474, [1920] 
2 WestWkly 1029 (where under the 
statute the court had jurisdiction, 
although title to land is brought in- 
to question, it may determine the 
validity of the mortgage). 
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ently of the lien such parties may resort to the 
ordinary common-law remedies to enforce their con- 
tracts, as by action to recover personal judgment,*® 
the statutes sometimes expressly so providing.*? 
The two remedies may be pursued simultaneously, 
although there can be but one satisfaction,’* and 
often they may be pursued in the same action.®® So 
a subcontractor may prosecute a petition for a me- 
chanie’s lien simultaneously with an action at law 
against the contractor;°° and so where by the statute 
a subcontractor or materialman may acquire a lien 
upon the property to the extent of the value of the 
materials furnished, or may hold the owner of the 
building personally liable, not exceeding the amount 
that may be due or may become due from him to 
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the contractor, they may do one or the other, or 


86. U. S—McGraw v. Walsh, 232 
Bed. 122, 146° CCA 314; Hatche v. 
Hendrie, etc., Mfg., etc., Co., 133 Fed. 
267, 68 CCA 19 (Colorado). 

Cal.— Wilson v. Nugent, 125 UCal. 
280, 57 P 1008; Bates v. Santa Bar- 
bara County, 90 Cal. 5438, 27 P 438; 
Germania Bldg., etc., Assoc. v. Wag- 
ner, 61 Cal. 349; McNiel v. Borland, 
23 Cal. 144; Brennan v. Swasey, 16 
Cal. 140, 76 AmD 507; Los Angeles 
Pressed Brick Co. v. Higgins, 8 Cal. 
A. 514, 97 P 414, 420. 


Colo.—Marean vy. Stanley, 5 Colo. 
AGN 339; 38 P 395) ‘ 
Ga.—Dunning v. Stovall, 30 Ga. 


444, 

Ill.—Hoier v. Kaplan, 313 Ill. 448, 
145 NE 243; M. Pugh Co. v. Wallace, 
198 fll. 422, 64 NE 1105; Freeman 
v. Rinaker, 185 Ill. 172, 56 NE 1055; 
Templeton v. Horne, 82 Ill. 491; Cook 
v. Heald, 21 Ill. 425; West v. Flem- 
ming, 18 Ill. 248, 68 AmD 539; Dela- 
hay v. Clement, 4 Ill. 201; Decatur 
Bridge Co. v. Standart, 208 Ill. A. 
592; May, etc., Brick Co. v. General 
Engineering Co., 76 Ill. A.. 380 [aff 
180 Ill. 535, 54 NE 638]; Olson v. 
O°Matlia, 115. Til. AL .388%>cSmith) sv. 
Bell, 70 Ill. A. 490. 

Ind.—Colter v. Frese, 45 Ind. 96; 
McDaniel v. Weaver, 14 Ind. 517. 

Ky.—Dersch v. Miller, 137 Ky. 89, 
122 SW 177, 124 SW 362. 

Md.—McLaughlin v. Reinhart, 54 
Md. 71. 

Mich.—Cady v. Fair Plains Liter- 
ary Assoc.,135 Mich. 295,97 NW. 680. 
iy pee aX v. Elder, 51 Miss. 

N. M.—Minor v. Marshall, 6 N. M. 
194, 27°P 481. 

IN. Y.—Raven v. Smith, 71 Hun 
197, 24 NYS 601 [aff 148 N. Y. 415, 
43 NE 63]; Hall v. Bennett, 48.N.. Y. 
Super. 302; Cremin v. Byrnes, 4 E. 
D. Smith, 756; Pollock v. Ehle, 2 E. 
D. Smith 541; Maxey v. Larkin, z BE. 
D. Smith 540; Gridley v. Rowland, 1 
E. D. Smith 670; Biershenk v. Stokes, 
Pa 854; Crouch vy. Moll, 8 NYS 

N. C.—Lookout Lumber Co. v. San- 
ford, 112 N. C. 655, 16 SE 849. 

Okl.—Love v. Caylor, 99 Okl. 302, 
227 P 98; South Texas Lumber Co. 
v. Epps, 48 Okl. 372, 150 P 164;.Al- 
berti v. Moore, 20 Okl. 78, 93 P 5438, 
14 LRANS 1036. 

Pa.—Crean v. McFee, 2 Miles 214. 

S. C.—Tenney v. Anderson Water, 
CLCPN CO; foi sacs 11,45 SH P17. 

Wash.—Potvin v. Wickersham, 15 
Wash. 646, 47 P 25. 

W. Va.—U. S. Blowpipe Co. v. 
Spencer, 40 W. Va. 698, 21 SE 769. 

Wis.—Hill v. La Crosse, etec., R. 
Co., 11 Wis. 214; Dean v. Pyncheon, 
a Pinhole bangin 9. 

Sask.—Beaver Lumber Co. _ v. 
Burnes, 16 Sask. L. 52, 69 DomLR 
308, [1922] 3 WestWkly 383. 


See Salt Lake Lith. Co. v. Ibex 
Mine, etc., Co., 15 Utah 440, 49 P 
768, 62 AmSR 944 (holding a lien 


not waived by a levy of attachment 


afterward dismissed on the same 
property to secure the same demand). 

But see Capelle vy. Baker, 8 Del. 
344 (where it was held that the 
proceeding under the Mechanics’ 
Lien Law is not cumulative, and the 
creditor must elect either to take this 
proceeding or to get judgment gen- 
erally at common law or under the 
general statute; he cannot take both 
courses). 

“The remedy by mechanic’s lien 
is in addition to the ordinary reme- 
dies afforded by the common law.” 
Hoier v. Kaplan, 813 Ill. 448, 455, 
145 NE 243. 

[a] Rule applied.—(1) The fact 
that the money due a mechanic’s 
lien claimant was in the hands of 
a trust company, and that claimant 
had a right of action against it 
therefor, did not preclude claimant 
from enforcing his lien, where the 
money was not paid to him by the 
trust company because the other 
party instructed it not to pay it. 
Baumhoff v. St. Louis, etce., R. Co., 
171 Mo. 120, 71 SW 156, 94 AmSR 
770. (2) In an action against a 
contractor for the value of materials 
furnished for a building, the con- 
tractor cannot complain that plain- 
tiff negligently allowed a mechanic’s 
lien, filed to secure the indebtedness, 
to become barred by the statute re- 
lating to liens, since that does not 
bar the debt itself. Kimball v. 
Bryan, 56 Iowa 632, 10 NW 218. 

[b] Collateral security.—A credi- 
tor, having a mechanie’s lien and 
collateral security, is entitled to en- 
force either, or both, unless enjoined. 
McGraw v. Walsh, 232 Fed. 124, 14vu 
CCA 314. 

{c] Submission to arbitration.— 
The remedy by enforcement of a me- 
chanic’s lien is merely cumulative 
under the statute, and hence is not 
affected by the submission of the 
claim to arbitrators, except as to the 
amount to be collected by its enforce- 
ment in case the arbitration is legally 
conducted. Sorg v. Crandall, 233 Ill. 
79, 84 NE 181 [aff 129 Ill. A. 255, 266, 
and rev 129 Ill. A. 261]. 

Effect of statutory 
bond see supra § 438. 

Personal judgment on claim in lien 
proceedings generally see infra §$§ 
737-740. 

87. See statutory provisions. 

88. U. S—Hatcher v. Hendrie, 
ete, Supply, Co, 133 "Hed= (267° 68 
COAT IS. : 

Cal.—Brennan v. Swasey, 16 Cal. 
VAY, 16 Amb 507: 

lll.—McCarthy v. New, 93 Ill. 455; 
West v. Flemming, 18 Ill. 248, 68 
AmD 539; Delahay v. Clement, 4-111. 
201; Olson v. O’Malia, 75 Ill. A. 387. 

Miss.—Ehlers v, Elder, 51 Miss. 
495. 

N. Y.—Gambling v. Haight, 59 N. 
Y. 354; Raven v. Smith, 71 Hun 197, 
24 NYS 601 [aff 148. N. Y. 415], 43 
NE 63; Gridley v. Rowland, 1 E. D. 
Smith 670; Pierce v. Kinney, 75 Misc. 


contractor’s 


[§ 503. 


both. Where the statute provides a lien in favor 
of a subcontractor and also gives him the right to 
sue the contractor and owner jointly for the amount 
due from the contractor, the subcontractor, unless 
the statute provides to the contrary, may pursue 
either of these remedies or may resort to his com- 
mon-law action against the contractor alone.®? A 
judgment in favor of a general contractor for an 
amount including a subcontractor’s claim is not in- 
compatible with a judgment in favor of the subcon- 
tractor in an independent proceeding. The several 
judgments may remain, and the court by a proper 
order should provide for the application of the pro- 
ceeds so as to protect the rights of all the parties, 
but should not reduce the amount of the contrac- 


328, 135 NYS 5387 [rev on other 
grounds 152 App. Div. 638, 137 NYS 
475]; Brown.v. Kight, 63 Misc. 58, 
116 NYS 592; Power v. Onward 
Constr. Co, 39) Mise: 707, -30° NYS 
950. But see Ogden v. Bodle, 9 N. Y. 
Super. 611 (holding that it was a 
good defense in an action on a note 
for work and labor that plaintiff be- 
fore he had begun the action had 
commenced proceedings in another 
court to enforce a lien for the same 


debt). 

Pa.—Young v. Woodring, 3 Pa. 
Dist A&eCo3, 629. 

Tenn.—Parmelee v. Tennessee, etc., 
R. Co., 13 Lea 600. 


Wash.—Potvin v. Wickersham, 15 
Wash. 646, 47 P 25. 

Ont.—Hamilton Bridge Works Co. 
v. General Contracting Co., 1 OntWN 
34, 14 OntWR 646. But see Robert- 
son v. Bullen, 13 OntWR 56 (holding 
that a proceeding under the Me- 
chanics’ Lien Act cannot be com- 
bined with an ordinary action for 
goods sold and delivered to a con- 


tractor). 
{a] Rule applied.i—Under Code 
Civ. Proc. § 1628, made applicable, 


by § 3401, to actions to foreclose me- 
chanics’ liens and providing that, 
while an action to foreclose a real 
estate mortgage is pending, no other 
action for the mortgage debt shall 
be ‘‘commenced or maintained’ with- 
out leave of the court in which the 
former action was brought, the lat- 
ter court may, and, where the sec- 
ond action is not oppressive, but will 
lead to a speedier determination of 
the matter, will make a nune pro tunc 


‘order authorizing the second action 


brought without leave. Brown vy, 
Kight, 63 Misc. 58, 116 NYS 592. 

[b] A judgment for the debt does 
not extinguish the lien. Germania 
Bldg., etc., Assoc. v. Wagner, 61 Cal. 
349; Marean v. Stanley, 5 Colo. 335, 
38 P 395; Dickson v. Corbett, 11 Nev. 
277; Crean v. MeFee, 2 Miles (Pa.) 
214; Thompson’s Case, 2 Browne 
(Pa.) 297. 

{c] Set-off of claim.—That plain- 
tiff has shown his claim as a set- 
off in an action between the same 
parties before a justice of tne peace, 
the action being still pending, is no 
defense. Ohlinger vy. Phillips, 2 
Woodw. (Pa.) 53. 

Pendency of other action as ground 
for abatement see Abatement and Re- 
Viva Si. 

89. Joinder of counts or claims 
see infra § 511. 

Personal judgment for claim sce 
infra §§ 737-740. 

90. O’Rourke v. Butte Lodge No. 
Ua. Oe Gaee dal) VOCs OA eases 
1106; Hunt v., Darling, 26 R. I. 480, 
ie 398, 69 LRA 497, 3 AnnCas 
098. 

91. Andis vy. Davis, 63 Ind. 17; 
Merritt v. Pearson, 58 Ind. 385; Craw- 
ford v. Crockett, 55 Ind. 220; Colter 
Viuuhirese, 245" Indh..o 6: 

92, Olson v. O’Malia, 75 Ill. A. 387. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


Per 


oa tes 


§§ 503-504} 


tor’s judgment.®? 


ment of his lien.°* 


Procedure to enforce lien. The remedy prescribed 
by the statute for the enforcement of the lien itself 


is held to be exclusive.?® 


Proceedings under distinct statutes. 
cannot at the same time maintain proceedings under 
distinet lien acts, unless the statutes expressly or 


impliedly permit it.®¢ 


[§ 504] 4, Legal or Equitable Proceedings. In the 
federal courts a proceeding for the foreclosure of a 
mechanic’s lien is regarded as essentially an equita- 
ble proceeding.®” and the jurisdiction of equity is 


Where there is no provision in 
the statute to the contrary, each lienor may insti- 
tute or prosecute a separate action for the enforce- 


MECHANICS’ LIENS 
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the len gives claimant a choice in the state courts 
between an action at law and a suit in equity,°* 
particularly where there are conflicting liens to be 


adjusted,°® or by the fact that under “the practice 


in the state courts such suits may be treated and 
tried as actions at law.t 


And in the state courts 


the proceeding to enforce a mechanic’s lien is in 


A claimant 


many jurisdictions by a suit in equity,? as where 
the statute expressly assigns the administration of 
the remedy to any court having equitable jurisdic- 


tion® or by a statutory proceeding of an equitable 


not ousted by the fact that the statute conferring 


93. Hill v. La Crosse, etc., R. Co; 
11-Wis. 214 (the reason of which is 
that, notwithstanding the subcontrac- 
tor’s judgment, he might sue the con- 
tractor for the same debt and collect 
it out of the latter’s property, and, 
if this should be done, then the only 
remedy of the contractor would be 
to have his judgment modified back 
to its original amount). 

94. Egan v. Laemmle, 5 Misc. 224, 
25 NYS 330. 

Consolidation of proceedings see 


infra § 512. 

Making other lienors parties see 
infra § 553. 

95. Chandler v. Hanna, 73 Ala. 


390; Tenney v. Anderson Water, etc., 
Co.,\67.S. (Cy i> 45 SE 1113. Hayies- 
Lucas Lumber Co. v. Wenzlaff, 44 ». 
D. 309, 183 NW 969. 

Concurrent jurisdictiom of equity 
See infra § 504. 

Necessity of proceeding as required 
by statute see supra § 500. 

96. Wake v. Canadian Pac. Lumber 
Go; lutdise Sees) Cor 358s Phelan y. 
Franklin, 15 Man. 520, 2 WestLR 29. 

[a] Dlustration.—A workman who 
has brought his action under wie 
Mechanics’ and Wage Earners’ Lien 
Act to enforce a lien on a building 
for unpaid wages to the extent of 
twenty per cent of the payments 
made, which the owner should have 
held back from the contractor, can- 
not in the same action avail himself 
of the personal remedy given by the 
Builders’ and Workmen’s Act against 
the proprietor for the full amount of 
his claim in cases where a pay list 
is not kept and the proprietor neg- 
lects to see that the workmen -.are 


paid. Phelan vy. Franklin, 15 Man. 
520, 2 WestLR 29. 
{b] Distinct judgments.——Where 


a workman has recovered part of his 
wages by seizure and sale in a joint 
action with other workmen against 
his employer under the Woodman’s 
Lien for Wages Act, he is estopped 
from proceeding under Mechanics’ 
Lien Act § 27 for the balance of his 
wages. Wake v. Canadian Pac. Lum- 
ber Col Pltay 7s. B.C.) 358" 

97. Sheffield Furnace Co. v. Withe- 
row, 149 U. S: 574, 13-SCt 936, 37 L. 
853; Pioneer ‘Min. Co. v. Dela- 
185° Fed. 752,108 “CCA 90; 
Armstrong Cork Co. v. Merchants’ 
Refrigerating Co., 184 Fed. 199, 107 
CCA 93 [mod 171 Fed. 778]; Healey 
Ice Mach. Co. v. Green, 181 Fed. 890 
[aff 191 Fed. 1094, 111 CCA 668]. 

98. Sheffield Furnace Co. v. Withe- 
TOW, SL4A9 Oe Sc Dl 4als SCt 936, 3Te lu. 
ed. 853; Healey Tee Mach. Conv 
Green, 181 Fed. 890 [aff 191 Fed. 
1004, 111 CCA: 668]. 

99. Healey Ice Mach. Co. 
supra. 

1. Armstrong Cork Co. v. Mer- 
chants’ Refrigerating Co., 184 Fed. 
199, 107 CCA 93. 

2. Carr v. Hahn, 126 Ark. 609, 191 
SW 232; Kizer Lumber Co. v. Mosely, 
66 Ark. 544, 40 SW 409; Murray v. 


[40 C. J.—24] 


v. Green, 


Rapley, 30 Ark. 568; Jensen v. Bum- 
garner, 25 Ida. 355, 137 P 529; Bow- 
man v. McLaughlin, 45 Miss. 461; 
Andrews y. Washburn, 11 Miss. 109. 

3 Fargo v. Hamlin, 5 NYSt 297. 

4 U. S.—Davis v. Alvord, 94 U. 
S. 545, 24 L. ed. 283. 

Cal.—Miller v. Carlisle, 127 Cal. 327, 
59 P 786; Curnow v. Happy Val- 
ley Blue Gravel, etc., Co., 68 Cal. 
262, 9 P 149; Brock v. Bruce, 5 Cal. 
279; Los Angeles Pressed Brick Co. 
V. (higginsy SieCal. vA. 514, 9% Pr ata 
420; Goldtree v. San Diego, 8 Cal. 
IA 505 9%. P2206: 

Colo.—Selfridge v. 
ner=.Conebil=> Colo; 34,7117) PP. 158; 
AnnCas1913B 282; San Juan, etce., 
Min., ete., Co. v. Finch, 6 Colo. 214; 
Clear Creek, etc., Gold, etc., Min. vo. 
ViluvOoty die Colowe3iiA- 

Ill—MecGraw v. Bayard, 96 Ill. 146; 


Leonard-Heff- 


Clarke v. Boyle, 51 Ill. 104; Suther- 
land v. Ryerson, 24 Ill. 517; Hamil- 
ton v. Dunn, 22 Ill. 259; West v. 
Flemming, 18 Ill. 248, 68 AmD 539; 
Ross v. Derr, 18 Ill. 245; Kimball 
v. Cook, 6 Ill. 423. 

Ind.—Ward v. Yarnelle, 173 Ind. 
535, 91 NE 73;\Scott v. Goldinghorst, 
123 Ind. 268, 24 NE 333. 


Kan.—Elder Mercantile Co. v. Ot- 
tawecduvtCon, 1000 Kan. 5975166" P 
279. 

Md.—Watts v. Whittington, 48 Md. 
353. 

Mich.—-Sharon v. Fee, 203 Mich. 
152, 168 NW 1045; Little Co. v. L. P. 
Hazen Co., 185 Mich. 316,152 NW 95. 

Mont.—Riale v. Roush, 1 Mont. 
474; Mochon v. Sullivan, 1 Mont. 470. 

N. J.—Delafield Constr. Co. v. 
Sayre, 60 N. J. L. 449, 38 A 666. 

N. M.—Houghton y. Las vegas 
Hotel etc, Con we, Nc M2600 5) 
729; Straus v. Finane, 3 N. M. 260, 
5 P 729; Finane v. Las Vegas Hotel, 
etc., Co, 3 N. M. 256, 5 P 725; Hobbs 
Vv. Pate SAN ne 3.N. M. 222, 5 P 529. 

Y.—Smith v. Wetmore, 167 N. 
Me a 60 NE 419 [aff 41 App. Div. 
290, 58 NYS 402]; Schillinger Fire- 
Proof Cement, etc., Co. v. Arnott, 
152 N. Y. 584, 46 NE 956; Raven v. 
Smith,, 148. IN. Ys 415,543 NEi63; 
Kenney, v. Aprar:, 93 IN.soYn. 539% 
Schultz v. Teichman Engineering, 
etc., Co., 79 Misc. 357, 140 NYS 429; 
Concord Constr. Co. v. Plante, 63 
Mise. 120, 116 NYS 1538; O’Brien v. 
New York Butchers’ Dressed Meat 
Co., 54 Misc..297, 105 NYS 950; Fa- 
ville v. Hadcock, 39 Misc. 397, 80 
NYS 23. 

Oh.—Eggar v. Corwin, 29 OCA 65. 
Contra Hollowell v. Schraden, 26 Oh. 
Gir, 2Ct. N.S: 97, [reve IG- Oh] Sti599 


mem, 118 NE 1083 mem]. 
Or.—Ming Yue v. Coos Bay, etc., 
R., ete., Co., 24 Or. 392, 33 PRP 641, 


Va.—Bailey Constr. Co. v. Purcell, 
88 Va. 300, 13 SE 456. See Pairo v. 
Bethell, 75 Va. 825 (holding that a 
statutory remedy by motion as well 
as by bill was provided by the stat- 
ute, which motion waS a Summary 
proceeding and in the nature of an 


nature,* which is governed by the rules and prin- 
ciples pertaining to chancery practice,® 
withstanding damages are sought by an answer or 
cross complaint,® or defendant interposes a legal de- 


and this not- 


equitable remedy). 

Wash.—Powell v. Nolan, 27 Wash. 
318, 67 P 712, 68 P 389; Wheeler v. 
Ralph, 4 Wash. 617, 30 P 709; Fox 
v. Nachtsheim, 3 Wash. 684, 29 P 
140; Washington Iron-Works Co. v. 
Jensen, 3 Wash. 584, 28 P 1019; 
Kilroy v. Mitchell, 2 ‘Wash. 407, 26 
P 865; Installment Bldg., ete., Co. v. 
Wentworth, 1 Wash. 467, 25 P 298. 

Wis.—Milwaukee Structural Steel 
Co. v. Borun, 164 Wis. 502, 159 NW 
811, 162 NW 424; Warren-Webster v. 
Beaumont Hotel Co., 151 Wis. 1, 138 
NW 102; Huse v. Washburn, 59 Wis. 
414, 18 NW 341; George v. Everhart, 
57 Wis. 397, 15 NW 387; Willer v. 
Bergenthal, 50 Wis. 474, 7 NW 352. 

See McCormack v. Phillips, 4 Dak. 
506, 34 NW 89 (where the character 
of the proceeding was discussed but 
not defined). 


5. Colo.—Selfridge v. Leonard- 
Heffner Co., 51. Colo. 314, 117 P 158, 
AnnCasl1918B 282. 

Ida.—Jensen v. Bumgarner, 25 
Ida. 355, 13870P) 529. 

Ill.—McGraw v. Bayard, 96 Il. 
146; Reed v. Boyd, 84 Ill. 66; Clark 


v. Moore, 64 Ill. 273; Clarke v. Boyle, 
51 Ill. 104; Lomax v. Dore, 45 Ill. 
379; Sutherland v. Ryerson, 24 Ill. 
517; Hamilton v. Dunn, 22 Ill. 259; 
West v. Flemming, 18 Ill. 248, 68 
AmD 539; Ross v. Derr, 18 Ill. 045; 
Schaeffer v. Weed, 8 Ill. 511; Kimball 
v. Cook, 6 Ill. 423; John E. Burns 
Lumber Co. v. W. J. Reynolds Co., 
148 Ill. A. 356; Miller v. Calumet 
Lumber, etce., Co., AZIM MAS 2565 
_Miss.—Bowman v. McLaughlin, 45 


Miss. 461. 
Tenn.—De Soto Lumber Co./ v. 
Loeb, 110 Tenn. 251, 75 SW 1043. 


Va.—Johnston v. Bunn, 108 Va. 490, 
62 SE 341, 19 LRANS 1064 

Wis.—Milwaukee Structural Steel 
Co. v. Borun, 164 Wis. 502, 159 NW 
811, 162 NW 424; Warren-Webster 
v. Beaumont Hotel Co., 151 Wis. 1 
138 NW 102. 

[a] Complainant must come with 
clean hands.—Complainant, in a suit 
to enforce a mechanic’s lien is not 
entitled to relief because a “sham 
bid” under which the work was done, 
the amount of which had been paid, 
was submitted by him at request of 
defendants’ agent, and did not evi- 
dence the real contract, where there 
was no evidence that defendants 
knew that the bid was a _ sham. 
Langford v. Read; 69 Fla. 198, 68 S 
723. 

[b] Where the claim within the 
jurisdiction of a justice’s court may 
be enforced in such court or in a 
court of record, if the suit is brought 
in the latter court and the complaint 
seeks special relief on account of a 
defective notice, it goes beyond a 
simple suit to foreclose the lien and 
is an equitable action. Faville v. 
Hadcock, 39 Misc. 397, 80 NYS 23. 

6. Selfridge v. Leonard-Heffner 
Co. 515 Golo. 314, 1L7 Piss, AnnCas 
1913B 282. 


’ 
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fense,’ or although no particular court is designated 
Where the statute expressly pro- 
vides for the enforcement of a particular hen by a 
bill in equity, that remedy is exclusive.? 
some statutes, however, the right has been given to 
proceed either at law or in equity,’® or equity has 
been given concurrent jurisdiction,'* and where ju- 
risdiction is conferred upon equity by statute, it 
is held not to depend upon the existence of some 
special ground of equitable cognizance.*” 
other statutes the remedy for the enforcement of a 
mechanic’s lien has been prescribed to be by an 
ordinary action at law or a proceeding ina court 
of law,?* not governed by equitable principles,'* and 
the procedure is that prevailing at law. 


in the statute.® 


7. Kilroy v. Mitchell, 2 Wash, 407, 
26 P 865. 

8. Montandon v. Deas, 14 Ala. 33, 
48 AmD 84 (where the statute pro- 
vided that the lien should be in the 
nature of a mortgage, from whicn 1t 
was held that the court of equity 
had jurisdiction notwithstanding the 
statute provided also for the issue 
of execution, inasmuch as executions 
might issue on decrees). 

9. O’Brien v. Gooding, 194 Ill. 466, 
62 NE 898. 

10. See statutory provisions; and 
West v. Grainger, 46 Fla. 257, 35 S 
91; Hathorne v. Panama Park Co., 44 
Fila. 194, 32 S 812,108 AmSR 138; 
Barnes Vv. Thompson, 2 Swan (Tenn. ) 
Rye Compare Foust v. Wilson, 3 
Humphr. (Tenn.) 31 (under earlier 
statute). 

[a] Existence of equitable rem- 
edy.—The mere fact that the statute 
provided a remedy by a bill in equity 
was held not to destroy or deprive 
claimant of the benefit of another 
remedy existing by summary legal 
proceedings, but that the remedies 
were cumulative. Futch v. Adams, 47 
Bla. 257,-36 S 575. 

{[b] Character of proceeding. — 
Where the statute provides a remedy 
by bill or petition in the chancery 
or circuit court, whether in the one 
or the other, the proceeding should be 
in the nature of an equity suit and 
conducted as such. De Soto Lumber 


Co. v. Loeb, 110 Tenn. 251, 75 SW 
1043. 
{c] Transfer of cause.—Under the 


statute the remedy by attachment 
may be pursued at law or in equity, 
and when the proceeding is begun at 
law it is a proper exercise of discre- 
tion for the court to transfer it to 
the chancery court, where a bill for 
a hike purpose was pending, that all 
the questions arising might be there 
determined. Hillman vy. Anthony, 4 
Baxt. (Tenn.) 444. 

{d] A person not in privity with 
the owner, but who is entitled to a 
lien may enforce it by a bill in 
equity. McDonald v. Erwin, 53 Fla. 
1079, 43 S 872. 

fe] A subcontractor may enforce 
his lien by an ordinary suit at law 
under Gen. St. (1906) § 2213. String- 
fellow v. Coons, 57 Fla. 158, 49 S 1019, 
131 AmSR 1089. 

Compelling election between action 
at law and suit in equity generally 
see Election of Remedies § 40. 

11. Mathis v. Holman, 204 Ala. 373, 
SoS wnaLO. 

Mathis v. Holman, supra. 

13. Ala.—Walker v. Daimwood, 80 
Ala. 245; Chandler v. Hanna, 73 Ala. 
390. 

Ark.—Spence y. Etter, 8 Ark. 69. 

Ga.—Coleman v. Freeman, 38 Ga. 
137. See Kimball v. Moody, 97 Ga. 
549, 25 SE 3838 (where it was said 
that a common-law action against the 
contractor and a garnishment served 
on the owner in time may be suffi- 
cient, but that the mere institution 
of an action at law is not sufficient 
if the garnishment is not served in 
time). 


MECHANICS’ LIENS 


Under 


equity proper.1? 


action.}§ 
Under 
Rem. 


Such a 


Mass.—Manchester vy. Popkin, 237 
Mass. phe 130 NE 62. 

N. H.—Cole v. Colby, 57 N. H. 98. 

N. J.—Commonwealth Roofing Co, 


v. Riccio, 81 N. J. Eq. 486, 87 A 114 
[aff $2 ING, Te Hid. 315,88 A 385]. 
Wis.—Hall v. Hinckley, 32- Wis. 


362; Marsh v. Fraser, 27 Wis. 596. 

[a] The remedy of a workman or 
materialman, serving on the owner 
the stop + ‘notice authorized by Me- 
chanics’ Lien L 3 is at law only. 
Commonwealth Roofing Co. v. Riccio, 
81 N. J. Eq. 486, 87 A 114 [aff— 81 
N. J. Eq. 315, 88 A 385]. 

Action in nature of assumpsit see 
supra § 501. 

14. Miller v. Hollingsworth, 33 
Iowa 224; Redman v. Williamson, 2 
Iowa 488. 

{a] The proceedings by a subcon- 
tractor to procure his lien, and fix the 
liability of the owner of the property, 
under Code (1851) c¢ 64 § 1006, were 
to be conducted as in an ordinary 
garnishment. Parmenter v. Childs, 12 
Iowa 22. But see Greenough v. Wig- 
ginton, 2 Greene (Iowa) 435 (decided 
under an earlier statute). 

15. Emerson y. Gainey, 26 Fla. 133, 
7 S 526; Manchester v. Popkin, 237 
Mass. 434, 130 NE 62. 

16. Walker v. Daimwood, 80 Ala. 
245; Chandler v. Hanna, 73 Ala. 390; 
Coleman v. Freeman, 3 Ga. 137; Cole 
v. Colby,-5b7-N. HB, 98; Hall vy. Hinek- 


ley, 32 Wis. 362. 
17. See cases infra this note. 
{a] Absence of provision in stat- 


ute.—Where the statute made no pro- 

vision for enforcing the lien of em- 

ployees or materialmen of’ subcon- 

tractors, it was said that they had no 

remedy outside of a court of equity. 

An AeLy, v. Dorand, 110 Ala. 539, 18 
5 


[b] Where the debtor was insolv- 
ent and had left the state a bill in 
equity would lie to enforce the lien, 
and creditors of the debtor might 
well be made parties to the bill to 
prevent circuity of action and for 
the greater safety of all concerned. 
Foust v. Wilson, 3 Humphr. (Tenn.) 
Bial4 

{e] Claim against unincorporated 
association.—Where the suit was to 
enforce a lien on property belonging 
to an unincorporated association, 
which could not be sued at law, it was 
held that the petttion made out a case 
for equitable relief, and although 
filed on the law side of the court 
the lien would be enforced. Gress 
Lumber Co. v. Rogers, 85 Ga. 587, 11 
SE 867. 

{d] Adjustment of liens.—(1) The 
rights between holders of mortgage 
and mechanics’ liens can be adjusted 
only by a court of equity. Wimberly 
v. Mayberry, 94 Ala. 240, 10 S 157, 14 
LRA 305. (2) So where the remedy 
is by action at law and a subsequent 
lienor of the same kind is not a neces- 
sary party and cannot enjoin the 
prosecution of an action to enforce 
the prior lien against such subse- 
quent lienor who was not joined, the 
latter, it Seems, may impeach the 
amount of the claim of the prior lien- 


[§§ 504-505 


remedy has been held to be exclusive of the jurisdic- 
tion of a court of equity in the absence of special 
circumstances demanding equitable interference,'® 
but a bill will lie when such peculiar circumstances 
exist as to render the interposition of a court of 


In other jurisdictions, a mechanic’s 


lien is foreclosed by a special statutory proceeding 
which is not regarded as an ordinary equitable 


[§ 505] 5. Personal Actions or Proceedings in 
A mechanic’s lien proceeding in so far as it 
is directed: primarily to charging the particular 
property with the len is generally regarded as a 
proceeding in rem,’® or as a proceeding which is in 


holder or charge fraud or collusion or 
set up a higher equity in his own 
favor by a bill in equity to have such 
claim set aside or postponed in his 
favor. Hall v. Hinckley, 32 Wis. 362. 
(3) Where an improvement is a mere 
betterment or where repairs are made 
upon a building or improvement upon 
which there is a valid lien, the ad- 
justment and protection of the prior- 
ity of the mechanic’s lien is a matter 
of exclusive equitable jurisdiction. 
Pilcher v. E. R. Porter Co., 208 Ala. 
202, 94 S 72. (4) A court of law has 
no jurisdiction to render a judgment 
creating a lien against property ac- 
quired by a purchaser at foreclosure 
sales against the owner to the extent 
of the increase in value by the labor 
done and material ‘furnished, or re- 
pairs made, but such lien can only . 
be asserted by bill in equity. Jeffer- 
son County Sav. Bank v. Ben F. Bar- 


bour Plumbing, etc., Co., 191 Ala. 
238, 68 S 43. 
[e] Purchaser under judgment.— 


A mechanic’s lien claimant who has 
purchased the property at a sale un- 
der a judgment at law on his claim 
may come into equity against a prior 
mortgagee of the property who has 
purchased the same at a sale under 
his mortgage to have the priorities 
of their respective liens adjusted and 
the property sold for their satisfac- 
tion. Birmingham Bldg., ete., Assoc. 
v. May, etce., Hardware Co., "99 Ala. 
276, 13 S 612. 

[f ] Appointment of receiver. — 
Where there are conflicting claims to 
the property which belongs to a cor- 
poration which is practically defunct, 
and the appointment of a receiver is 
required for the collection and pres- 
ervation of the assets of the corpora- 
tion, sufficient ground appears for 
the interposition of a court of equity 
and the appointment of a receiver. 
Oglethorpe Sav., ete., Co. v. Morgan, 
149 Ga. 787, 102 SE 528. 

18. Metz v. Critcher, 83 S. 
65 SE 394. See In re Republic Engi- 
neering Co., (Del.) 130 A 498 (court 
can only administer legal rights). 

19. U.. S—Homans v. Coomb, 12 
F. Cas. No. 6,654, 83 Cranch C. C. 365 
(under an early Maryland statute). 

Ark.—Carr_v. Hahn, 126 Ark. 609, 
a SW 232; Brown v. Morison, 5 Ark. 

Cal.—Holden vy. Mensinger, 175 Cal. 
300, 165 P 950. 

Del.—In re Republic Engineering 
Coy, 130eA 498: 

Til. —McCarthy v. New, 93 Ill. 455. 

Iowa.—Simonson Bros. Mfg. Co. v. 
Citizens’ State Bank, 105 Iowa 264, 
74 NW 905. 

Md.—Miller v. Barroll, 14 Md. 173; 
Carson v. White, 6 Gill 17. 

Mass.—Holmes v. Humphreys, 187 
Mass. 513, 73 NE 668; Howard v. 
Robinson, 5 Cush. 119. 
ago Reilly v. Hudson, 62 Mo. 

Nebr.—Pickens v. Polk, 42 Nebr. 
267, 60 NW 566. 

N. J.— Washburn v. Burns, 34 N. J. 
L. 18; Gordon v. Torrey, 15 N. Jo ae 
112, 82 AmD 2 273. 


C. 396, 
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part,2° or in the nature of a proceeding in rem,?* 
as shown also by the cases enforcing the lien irre- 
spective of whether there is any personal liability on 
the part of the owner,?? or where the debtor may be 
So the proceeding has 
been held to be in rem, although where defendant 


brought in by publication.28 


is personally liable for the debt, 


the debt and enforcement of the lien may be pro- 
cured,** or a personal action is provided for the 
enforcement of the len?> although in the former 
case the proceeding has been held to combine the 
characteristics of an action in personam with those 
However, the view has been 
taken that, where under the statute the lien at- 
taches, is filed and enforced as directed by statute 
for the security and payment of the judgment ob- 
tained upon the debt, the action is not to be regarded 
as a proceeding quasi in rem,?? and jurisdiction of 
the person must be acquired as in the case of other 
A statute which gives a 


of an action in rem.?® 


judgments in personam.”§ 


N. Y.—Marryatt v. Riley, 2 AbbN 
Cas 119. 

N. C.—Bernhardt v. Brown, 118 N. 
C. 700, 24 SE 527, 715, 36 LRA 402. 

Oh.—-Sehuholz v. Walker, £10. Ohl 
St. 308, 145 NE 5387. 

Pa.—Shryock vy. Buckman, 121 Pa. 
248, 15 A 480, 1 LRA 533; Hunter v. 
Lanning, 76 Pa. 25; Anshutz v. Mc- 
Clelland, 5 Watts. 487. 
yey apes pias Wes v. McNabb, 4 Sneed 

Wis.—Dean y. Pyncheon, 8 Pinn. 
U713' ‘Chand. 9: 

Newfoundl.—Lynch vy. 
Newfoundl, 744. 

“In the case of a mechanic’s lien 
the real property is in its nature an 
independent fund, to which the lien 
claimant may resort without regard 
to the personal liability of him with 
whom he has contracted. It is an ac- 
tion in rem.’ Holden v. Mensinger, 
175, Cal; 300, 304,165 PB 950: 

[a] Where no personal judgment 
is sought, as in an action by a sSub- 
contractor wherein the principal con- 
tractor is served only by publication, 
proceeding is regarded as in rem. 
Simonson Bros. Mfg. Co. v. Citizens’ 
State Bank, 105 Iowa 264, 74 NW 905. 

{b] Proceeding by scire: facias.— 
Miller v. Barroll, 14 Md. 173; Anshutz 
v. McClelland, 5 Watts (Pa.) 487; 
Dean v. ‘Pyncheon, 3 Pinn. (Wis.) 17, 
3 Chandlir9: 

[ec] In Quebec, under Civ. Code art 
2113b, the action to enforce a build- 
_er’s privilege is a personal hypothe- 
cary action if the property is still in 
the debtor’s hands, or an action and 
declaration of hypothee if it has been 
passed into the hands of third per- 
sons. Demers v. Byrd, 41 Que. K. B. 
330, 6 DomLR 807. 

Persons concluded by judgment see 
Judgments § 1668. 


Trainor, 7 


20. Ehlers v. Elder, 51 Miss. 495. 
21. Ward v. Yarnelle, 173 Ind. 535, 
91 NE 7; Scott v. Goldinghorst, 123 


Ind. 268, 24 NE 333; Crawfordsville 
v. Barr, 65 Ind. 367. Compare Farn- 
ham vy. Davis, 79 Me. 282, 285, 9 A 725 
(‘our statute so far as liens on build- 
ings are concerned does not provide 
for process in rem, regardless of any 
personal defendant or any contract. 
There must be a suit against the 


party promising,. upon which the 
property benefited may be — at- 
tached’’). 

22. Gortemiller v. Rosengarn, 103 


Ind. 414, 2 NE 829; Dalton v. Tin- 
dolph, 87 Ind. 490; Shilling v. Tem- 
pleton, 66 Ind. 585; David, etc., Bldg., 
etc., Co. v. Vice, 15 Ind. A. 117, 43 
NE 889; Janes v. Osborne, 108 Iowa 
409, 79 NW. 1438. 

23. Holland v. Cunliff, 96 Mo. A. 
67, 69 SW 7387. 

Service by publication see infra § 
564. 

24. Hatcher v. Hendrie, etc., Mfg. 
Co., 188 Fed. 267, 68 CCA 19. Sée 
Holmes v. Humphreys, 187 Mass. 513, 
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ines,*° 
a judgment for 


73 NE 668 (where it was said that 
perhaps for this reason the statute 
makes a distinction in regard to proc- 


ess to be issued between the owner / 


and the debtor when they are different 
persons, in that the one is to be sum- 
moned and the other is to be notified). 

{a} An action brought by a ma- 
terialman, under the Mechanics’ Lien 
Law of 1862 for the counties of Kings 
and Queens, to foreclose an alleged 
lien for the value of material fur- 
nished to a contractor, in which ac- 
tion the contractor is joined as de- 
fendant and a personal judgment is 
demanded against him, is in the na- 
ture of a proceeding in rem. Bur- 
roughs v. Tostevan, 75 N. Y. 567 [rev 
2 AbbNCas 333]. 

Exclusiveness of remedy to en- 
force lien see supra § 503. 

Personal judgment in lien proceed- 
ing see infra §§ 737-740. 

25. Dewey v. Fifield, 2 Wis. 73 
(where the statute provided that 
claimant may proceed to recover by 
personal action against the debtor, 
or in the case of a subcontractor by 
scire facias against the owner of the 
building, the words “personal action” 
did not mean the ordinary action in 
personam for the recovery of a sum 
of money or damages against the 
owner because judgment in such an 
action would bind defendant’s estate 
only from the time it was rendered, 
whereas the purpose is to bind the 
particular property from the time 
the labor was performed or the ma- 
terial provided; while the action is 
spersonal it must be adapted to the 
object to be accomplished). See 
Steinmetz v. Boudinot, 3 Serg. & R. 
(Pa.) 541 (holding that even if an 
action on the case would lie instead 
of scire facias when the contract was 
not made with the owner, it should 
be special and mention the manner in 
which defendant is liable in order 
that a judgment may be entered bind- 
ing the property alone). 

26. See Holmes v. Humphreys, 187 
Mass. ‘5137514; 73 INE’ 668; Js. C. 
Vreeland Bldg. Co. v. Knickerbocker 
Sugar Refining Co., 75 N. J. L. 551, 
68 A 215, 15 AnnCas 1083. 

“The course directed by statute is 
conformable, in part, to proceedings 
in rem, and partly to those in per- 
sonam; but the object being to charge 
the estate with a lien, an encum- 
brance wholly independent of the 
personal remedies which a contract- 
ing party may have, the course of 
proceeding must be considered as 
most nearly resembling a proceeding 
in rem. Howard v. Robinson, 5 
Cush. (Mass.) 119, 121 [quot Holmes 
y. Humphreys, supra]. 

27. Rutherford v. Ray, 147 N. C. 
253, 61 SE 57. See Miller v. Hollings- 
worth, 33 Iowa 224; Redman y. Wil- 
liamson, 2 Iowa 488 (both holding 
that the action for a mechanic’s lien 
is not a proceeding against the prop- 
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lien upon property of a wife to one who acts in 
pursuance of a contract with her husband does not 
authorize a personal action against her where it 
does not attempt to charge her - personally.?° 

[§ 506] 6. Removal of Improvements from Prem- 
Sometimes under particular conditions pre- 
seribed by the statute the lien attaches only to the 
improvement ;?! and the removal of such improve- 
ment, if it can be done without material injury to 
the property as it stood prior to the improvement, is 
the remedy prescribed for enforcing such lien.*? 
Other statutes give a right of removal in certain 
instances where improvements are made in igno- 
rance of the rights of the owner of a superior title.** 

[§ 507] B. Conditions Precedent*+—1. In General. 
There can be no foreclosure of the lien until the debt 
for which the lien is made and held as security has 
become payable;*® and the lienor must of course 
have created and perfected his len in the manner 


\ 


erty). 

28. Rutherford v. Ray, 147 N. C. 
253, 61 SE 57. 
Fite Wolff v. Schillinger, 153 Ill. A. 


30. Priority of liens as to improve- 
ments see supra § 359. 

Removal by purchaser at sale see 
infra § 759. 

31. See supra § 343. 

32. Schaefer-Meyer Brewing Co. v. 
Meyer, 40 SW 685, 19 KyL 411 (under 
an act which gave such a remedy to 
one who had performed work or fur- 
nished materials for a lessee for 
which he refuses to pay, when there 
is a forfeiture or surrender of the 
lease, and holding that under the evi- 
dence a recess front added to the 
leased building and a beer pump and 
attachments could be removed with- 
out material injury to any previous 
eeoy ade Ban on the leased prem- 
ises). 

[a] Where a contract with a ten- 
ant gives no lien, there can be no 
right of removal; if the law should 
give such a right it would be essen- 
tially a lien or privilege. And a 
statute which gives a tenant a right 
to remove improvements cannot be 
extended to a builder who makes im- 
provements under a contract with the 
tenant. Sewall v. Duplessis, 2 Rob. 
(La.) 66. 

33. Thomas v. National Conserva- 
tion Exposition Co., 137 Tenn. 1, 191 
SW 348. \ 

{a] Knowledge of facts. — (1) 
Where plaintiffs, knowing of lessor’s 
title, constructed improvements for a 
lessee whose lease provided that the 
lessor should own improvements, the 
plaintiffs could not remove the im- 
provements. Thomas v. National Con- 
servation Exposition Co., 137 Tenn. 1, 
191 SW 348. (2) The mere fact that 
the president of the lessor company 
was an Officer of the lessee company 
and knew of the improvements made 
by plaintiffs does not entitle plain- 
tiffs, who had knowledge of lessor’s 
title and rights, to remove the im- 
provements. Thomas v. National 
Conservation Exposition Co., supra. 

{b] Record notice.—(1) Where a 
lumber company furnished to a hus- 
band lumber used in erection of build- 
ings on land of his wife, who was the 
owner by duly registered deed, the 
company could not remove the ma- 
terials. City Lumber Co. v. Temple, 
138 Tenn. 88, 195 SW 1127. (2) Where 
the one furnishing goods for which 
the lien is sought to be established 
on the land of a married woman knew 
that the right and title to the realty 
was in her, he has no right to remove 
the goods. City Lumber Co. vy. Barn- 
hiJl, 129 Tenn. 676, 168 SW 159. 

34. Presentation of claim against 
decedent’s estate see HExecutors and 
Administrators § 955. 

35. Effect of motente “id principal 
contractor see supra § 1 
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the statute provides before he can successfully bring 
an action to enforce it.8* Other conditions cannot 
be imposed upon the right to proceed for the enforce- 
ment of the lien unless they arise out of the statute 
or are invorporated in the contract of the parties.*’ 
But where the contract itself annexes conditions,** 
or where the statute annexes conditions,*® such con- 
tract or statutory requirements and conditions must 
be met and performed or the remedy will not be 
available. The filing of a notice of intention to 
sue as required by statute may be an essential,*® 
although it has been held that the failure of claim- 
ant to serve a statutory notice of intention to en- 
force a mechanic’s lien is not fatal where the owner 
appears and defends and there is no showing of any 
prejudice resulting from the failure to give the 
notice.4t So compliance with a requirement of the 
statute that the contractor furnish a statement to 
the owner of persons having claims has been held 
essential,t? although, on the other hand, compli- 
ance with a condition of the statute which is in- 
tended to protect the workmen and to afford the 
owner the means of securing himself from lability 
to them has been held not a condition precedent 
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to the maintenance of mechanics’ lien proceedings 
by the contractor.*? Where a note has been given 
for the amount due without extinguishing the lien, 
it must be surrendered to the maker or accounted 
for by showing that it is not in any event enforce- 
able against him as a condition to a final judgment 
on the lien.** 

Release of liens. A provision for the release of 
liens of subcontractors, ete., before the last install- 
ment of the contract price shall be paid, is held not 
to prevent an effective commencement of the pro- 
ceedings by the contractor to enforce his lien, al- 
though there may be unreleased liens on the record, 
but he will not be permitted to enforce his claim 
to the exclusion of such other liens without showing 
that they have been released.*® 

Demand. Unless required by statute a demand 
is not necessary before instituting proceedings to 
enforce the .lien,*® particularly where the answer 
shows that it would have been unavailable,*” or 
where the owner has prevented performance by a 
breach of his contract.** The statute may, however, 
require a demand for payment as a condition prece- 
dent.4® Where the statute provides that the lien 


Performance by: 

Contractor as prerequisite to lien see 

supra § 148. 

Subcontractor as prerequisite to lien 

see supra § 174. 

Pleading: 

Completion of work or performance 

of contract see infra § 587. 
Maturity of debt see infra § 588. 
Time of furnishing work or materials 

see infra § 586. 

Statement as to maturity of claim 
in claim for lien see supra § 249. 

Time when suit may be brought 
see infra § 523. 

36. Proceedings to perfect lien see 
supra §8§ 179-314. 

37. Julius v. Callahan, 63 Minn. 
154, 65 NW 267; Erickson v. Russ, 
21 N. D. 208, 129 NW 1025, 32 LRANS 

; Whittier v. Blakely, 13 Or. 
546, 11 P 305; Brown v. Bathurst 
Lumber Co., Ltd., 43 N. B. 527, 28 
DomLR 294. 

[a] Attempt to collect claim.—In 
the absence of statutory requirement, 
the holder of a mechanic’s lien is not 
required to exhaust his remedy at 
jaw for the collection of his debt be- 
fore proceeding to enforce his lien. 
Erickson v. Russ, 21 N. D. 208, 129 
NW 1025, 32 LRANS 1072. 

{b] The filing of an account with 
the county clerk as required by the 
statute did not establish the lien but 
merely prevented a lien previously 
acquired from lapsing and _ such 
account might be filed after suit com- 
menced if within the statutory time. 
eer v. Blakely, 13 Or. 546, 11 P 

{c] Statement of payment. — A 
provision in the statute requiring a 
statement by the contractor to the 
owner showing that the workmen 
have been paid applicable to cases 
in which advances are made to the 
contractor during the progress of the 
work does not apply to a claim for a 
lien which is made after the contract 
has been completed. Brown y. Bat- 
hurst Lumber Co., Ltd., 43 N. B. 527, 
28 DomLR 294. 

38. Petrillo v. Pelham Bay Park 
Land Co., Inc., 119 Misc. 146, 196 NYS 
124; Bates v. Masonic Hall, etc., 
Fund, 7 Misc. 609, 27 NYS 951 [aff 88 
Hun 236, 34 NYS 598, and rev on 
other grounds 157 N. Y. 322, 51 NE 
1033] (under a contract provision 
that the last installment should be 
paid when the building was completed 
and accepted and that no payment 
should be made until the contractor 
should procure from the county clerk 
a certain certificate, and holding that 
where the work was abandoned by 


the contractor an assignee of the final 
payment to become due to the con- 
tractor could not recover without 
procuring such certificate). : 

39. Baxter v. Sisters of Charity, 15 
La. Ann. 686. 

40. See cases infra this note. 

[a] Proceeding before justice of 
the peace.—(1) Where the statute 
requires that a notice be filed in the 
office of the clerk of the circuit court 
stating the intention to institute pro- 


ceedings before a justice of the peace 


to establish a claim for a mechanic’s 
lien, if such notice is properly filed, 
the rights of a claimant to the lien 
will not be lost because the justice 
delays in issuing the summons and 
passing it on to the constable in due 
time or because wrong dates are 
given or indorsements entirely 
omitted. Missouri Granitoid Co. v. 
George, 150 Mo. A. 650, 1381 SW 470. 
(2) It is sufficient that the state- 
ment or petition be actually filed 
within the time prescribed in the no- 
tice and with the justice named there- 
in. Missouri Granitoid Co. v. George, 
supra. (3) A notice which gives the 
name of the justice of the peace in 
full without adding his local address 
and signed by the plaintiff's agent or 
attorney as such is sufficient. Heier 
v. Meisch, 33 Mo. A. 35. (4) The no- 
tice may be filed simultaneously with 
the lien account or not so long as it 
is filed before the commencement of 
the suit. Schroeder v. Mueller, 33 
Mo, A. 28. (5) The filing of the state- 
ment of the cause of action on that 
day with the justice designated in 
the notice will suffice. McDonald v. 
Nicholson, 67 Mo. A. 408. 

41. Atlas Lumber Co. v. Canadian- 
American Mortg., etc., Co., 36 N. D. 
39, 161 NW 604. 

42. Bonheim v. Meany, 43 Ill. A. 
532: Curran v. Smith, 37 Ill. A. 69; 
Martin v. Warren, 109 Mich. 584, 67 


NW 897. Compare Gillespie v. Pat- 
rick, 146 Ill. A. 290 (where it was 
said that, although it may be ad- 


mitted that the provisions of the law 
requiring the contractor’s statement 
of payment to subcontractors or a 
waiver of liens from them is for the 
benefit of the owner as well as of the 
subcontractor, the fact that such 
statements or waivers are not made 
will not forbid a lien where no de- 
mand is made by the owner for them 
nor any claim is made that debts 
to subcontractors existed). Contra 
Fleming v. Galloway, 212 Ill. A. 226. 


a Spears v. Bannerman, 1 Alta. 
105 : 
[a] Posting copy of pay roll.— 


A proceeding to enforce a lien may be 
begun, although the contractor has 
not complied with a statute requiring 
him to post upon the works a copy 
of the receipted pay roll on the first 
legal day after pay day. Spears v. 
Bannerman, 1 Alta. L. 98. 

44. Belmont Farm y. Dobbs Hard- 
ware Co; 124 Ga. 827,53 SH 312. 

§ ite a in judgment see infra 

45. Weber v. Hearn, 49 App. Div. 
213, 63 NYS 41; Fogg v. Suburban 
Rapid Transit Co., 90 Hun 274, 35 
NYS 954; Moore v. Carter, 146 Pa. 
492, 23 A 243. See Thomas v. O’Don- 
nell, 183 Pa. 145, 38 A 597 (holding 
that an affidavit of defense showing 
Such other liens is sufficient to pre- 
vent judgment until they are sat- 
isfied). 

{a]. Rule applied.— (1) Plaintiff 
may be required to show the satis- 
faction of other claims under a pro- 
vision in the contract requiring him 
to furnish such evidence. Fogg v. 
Suburban Rapid Transit Co., 90 Hun 
274, 35 NYS 954. (2) A provision 
giving the owner the option to make 
payments during the continuance of 
any lien or liens that may be filed 
does not prevent a suit by the con- 
tractor to foreclose his lien during 
the existence of other unsatisfied 
liens where such lienors are made 
parties and the owner’s refusal to 
pay is not based solely on the ground 
that such liens. existed, since the ac- 
tion being an equitable one the court 
could formulate its relief in accord- 
ance with the rights of the parties 
as they then existed. “Weber v. 
Hearn, 49 App. Div. 213, 68 NYS 41. 

[b] Scire facias may issue not- 
withstanding the existence of liens 
unreleased, although upon the trial 
the court would restrain execution 
until the liens on the record had been 
satisfied, and therefore a release of 
such liens is properly admitted in evi- 


dence. Moore v. Carter, 146 Pa. 492 
23 A 243. : 
46. Duckwall v. Jones, 156 Ind. 


682, 58 NE 1055, 60 NE 797; Rhodes 
v. Webb-Jameson Co., 19 Ind. A. 195, 
49 NE 283; Ferguson v. Despo, 8 Ind. 
A. 523, 34 NE 575; Steel Brick Siding 
Co. v. Muskegon Mach., etc., Co., 98 
Mich. 616, 57 NW 817. 

47. McCaull-Webster El. Co. v, 
Bie an » 135, 169 NW 577. 

i right. v. ° Trinit Presb. 

Church, 160 NYS 598. é 

49. See statutory provisions; and 
Reeve v. Elmendorf, 38 N. J. L. 125; 
Craigi v. smith, 3% INS \ Jo Lesbo 
Bayonne Bldg. Assoc. No. 2 v. Wil- 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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may be enforced after demand and refusal of the 
amount due or upon neglect to pay upon demand,°*° 
the demand must be made after the lien attaches and 
before the filing of the suit.61 Under some statutes 
providing a summary remedy by way of execution 
issued upon an affidavit a demand and refusal to pay 
before the issuance of the execution is a condition 
precedent.°? 

Arbitration. Where the contract provides that 
the amount due thereunder shall be settled by arbi- 
tration, unless agreed upon by the parties, a lien 
cannot be foreclosed where the amount is not settled 
in either way,°* and the same is true where the 
statute conferring the lien requires an account if 
disputed to be first settled by arbitration.° How- 
ever, where no request for an arbitration has been 
made, an arbitration is not a condition precedent 
to an action to foreclose a mechanic’s lien, al- 
though a contract provides for the arbitration of 
questions in dispute but does not provide that arbi- 
tration shall precede an action upon the contract.®® 
Arbitration of a claim for extras as contemplated 
by the contract is not essential to the institution of a 
suit to enforce a mechanic’s lien where the contrac- 
tor had a right to such a lien for a balance due on 
the original contract price,°® nor is such arbitration 
necessary where the certificate of the architect as 
to the amount to be allowed for extras is refused 


liams, 59 N. J. Eq. 617, 43 A 669; 


Flaherty v. Atlantic Lumber Co., 58 | 686 
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not because of the disagreement as to valuation, but 
because of the order of the owner of the property.’ 

Certificates of architects, engineers, or others.°* 
Where under the terms of the contract, the certifi- 
cate of an architect or other stipulated person is a 
condition precedent to the right to payment, a pro- 
ceeding to enforce a mechanic’s lien cannot be main- 
tained until such certificate is had,®® or a vald 
excuse for failure to obtain it is established,®® or 
a waiver is shown.®! Where the owner has pre- 
vented performance by a breach of his contract, 
the production of a certificate of the architect prior 
to the institution of an action to foreclose a me- 
chanic’s lien is obviated.®°? But where a subcon- 
tractor’s lien under the statute 1s not dependent 
upon whether anything is due the principal con- 
tractor,®* the production of an architect’s certificate 
of satisfactory performance as required by the con- 
tract with the principal contractor is not a prerequi- 
site to the subcontractor’s right to enforce his lien.** 

[§ 508] 2. Suit by Subcontractor. The statutory 
conditions must exist to entitle the subcontractor to 
sue the owner,®® and under various statutes the debt 
must be judicially ascertained by a judgment in 
favor of the subcontractor against the contractor 
before the former can enforce the lien against the 
owner’s property,®® although this is not necessary 


ter v. Sisters of Charity, 15 La. Ann. | 72: 
(where plaintiff [laborer] was 


[a], The unreasonable refusal of 
the afchitect to furnish a certificate 


N. J. Ea. 467, 44 A 186; Slingerland 
Ve binns: 56, Nv, 00. 4133 (3ORMAN CLO 
Wightman v. Brenner, 26 N. J. Eq. 
489; Williams v. Bradford, (N. J. Ch.) 
21 A 331. 

50. See statutory provisions. 

51. Lewers & Cooke, Ltd. v. Jones, 
25 Hawaii 214; Lewers & Cooke, Ltd. 
v. Wong Wong, 24 Hawaii 39; Lewers 


& Cooke, Ltd. y. Fernandez, 23 Ha- 
waii 744. 
[a] Demand upon a lessee con- 


structing a building as agent of the 
owner of the demised premises is suf- 
ficient. Wong Wong v. Honolulu 
SkKating Rink, Lid., 24 Hawaii 181. 
[b] There is no waiver of demand 
by owner’s failing to demur and filing 
answer of general denial. Lewers & 
Cooke, Ltd. v. Wong Wong, 24 Hawaii 


39. 
Porter v. Lively, 45 Ga. 159. 

{a] @n whom made.—In Georgia, 
under the act of 1868 and the amend- 
ing act of 1870, where lumber has 
been furnished to a person in pos- 
session of the premises for the erec- 
tion of buildings and permanent fix- 
tures thereon, who afterward assigns 
and transfers the premises, the de- 
mand for payment should be made on 
both the person to whom the lumber 
was furnished and the assignee, if he 
is in possession. of the premises on 
which the buildings and other fix- 
tures have been erected with plain- 
tiff’'s lumber. Porter vy. Lively, 45 
Ga. 159. 

53. Boots v. Steinberg, 100 Mich. 
134, 58 NW 657. See Kirby v. Tead, 
13 Metc. (Mass.) 149 (where the ac- 
tion of arbitrators within the scope 
of their authority in fixing the 
amount and time of the last payment 
due by the contract was held con- 
trolling on the question of whether 
the lien proceedings were begun in 
time). 

54. Baxter v. Sisters of Charity, 15 
La. Ann. 686; Watkins v. Shaw, 7 Oh. 
Gir. “Ctar415, 45Ohs.Cirs Dec: 4660: 

[a] Sufficiency of submission.—In 
Louisiana under the act of 1885, 
relative to the mechanic’s lien, where 
the laborer and contractor could not 
agree as to the amount due the la- 
borer, it was necessary to submit an 
arbitration in writing; and, if in point 
of fact there was not a written sub- 
mission, the award was not binding 
in an action against the owner. Bax- 


nonsuited, it appearing that the con- 
tractor had brought a _ suit to Set 
aside the award and had notified the 
owner of the proceedings). : 

55. Quast v. Guetzkow, 164 Wis. 
197,' 159 NW 810. See Kreilich v. 
Klein, 10 Phila. (Pa.) 486 (provision 
making decision of architect final). 

[a] Waiver.—In a proceeding to 
foreclose a mechanic’s lien, the de- 
fendant’s silence as to arbitration as 
a condition precedent to the mainte- 
nance of an action until after the 
commencement of the action, and his 
failure to plead the matter by abate- 
ment or by defense, was a waiver 
thereof. Quast v. Guetzkow, 164 Wis. 
197, 159 NW 810. 


56. Caldwell v. Schmulbach, 175 
Fed. 429. é 
[a] Reason for rule.— “Equity 


having jurisdiction in part will as- 
sume it over all and settle the whole 
controversy by its own methods of 
procedure which are plenary and com- 
prehensive.” Caldwell v. Schmulbach, 
175 Fed. 429, 437. 

57. Caldwell v. Schmulbach, supra. 

58. Approval or certificate of ar- 
chitect or engineer generally see 
Building and Construction Contracts 
§§ 938-119. 

59. Ga.—Southern Mfg. Co. v. R. 
L. Moss Mfg. Co., 18 Ga. A. 847, 81 
SE. 263. 

Tll.— Michaelis v. Wolf, 136 Ill. 68, 
26 NE 384 [aff 27 Ill. A. 336]. 

Mont.—MecGlauflin v. Wormser, 28 
Mont. 177, 72 P 428. 

N. J.—Kirtland v. Moore, 40 N. J. 
Eq. 106, 2 A 269. 

B. C.—Champion v. World Bldg., 
Ltd., 20 B. C. 156, 18 DomLR 555, 29 
WestLR 299, 6 WestWkly 1469; Leroy 
v. Smith, 8 B. C. 293, 22 CanLTOcc 


Notes 72. 
See Thompson-Starrett Co. Vv. 
Brooklyn Heights Realty Co. 111 


App. Div. 358, 98 NYS 128 (as to the, 


right to recover a personal judgment 
in the absence of the architect’s cer- 
tificate reaquired by the contract). 

60. Joseph N. EHisendrath Co. v. 
Gebhardt, 222 Ill. 113, 78 NE 22; 
Schillinger Fire-Proof Cement, etc., 
Co. v. Arnott, 152 N. Y. 584, 46 NE 
956 [aff 86 Hun 182, 33 NYS 343]; 
Champion v. World Bldg., Ltd., 20 
B. C. 156, 18 DomLR 555, 29 WestLR 
299, 6 WestWkly 1469; Leroy v. 
Smith, 8 B. C. 298, 22 CanLtOccNotes 


is not a bar to an action by a sub- 
contractor against the principal con- 
tractor and owner to foreclose a me- 
chanic’s lien under the Mechanics’ 
Lien Law of 1885, where the work 
has been substantially performed. 
Schillinger Fire-Proof Cement, etc., 
Co: v. Arnott, 152 °N. Y. 584; 46 NE 
956 [aff-86 Hun 182, 33 NYS 343]. 

Excuses for nonapproval or nonpro- 
duction of certificate see Building and 
Construction Contracts §§ 102-104. 

61. ‘Stone Post Co. v. Corcoran, 80 
Neds LEPS4S Te AM 10312 

[a] Admission that sum is due is 
waiver of architect’s certificate. Stone 
Post Co. v. Corcoran, 80 N. J. L. 549, 
TTEACLO 35 

Waiver of certificate generally see 
Building and Construction Contracts 
§§ 99-101. 

62. Albright  v. 
Church, 160 NYS 598. 

63. See supra § 163. 

64. Seeman v. Biemann, 108 Wis. 
365, 84 NW 490. 

65. Reeve v. Elmendorf, 38 N. J. L: 
125. See Booth v. Horwitz, 40 App. 
Div. 621, 57 NYS 1066 (where the 
New Jersey law was applied to ascer- 
tain the liability of one sued in New 


Trinity Presb. 


York for materials used in New 
Jersey). : 
66. Vreeland vy. Ellsworth, 71 Iowa 


347, 32 NW 374; Lewis v. Williams, 
3 Minn. 151; Emmet v. Rotary Mill 
Co., 2 Minn. 286; Crane Co. v. Hanley, 
53 Mo. A. 540. See May, etc., Hard- 
ware Co. v. McConnell, 102 Ala. 577, 
14 S 768 (as to materialmen, the con- 
tractor not being the owner’s agent). 

{a] In Georgia (1) under the stat- 
ute, before a materialman’s lien for 
materials furnished to a contractor to 
improve the real estate of another 
can be foreclosed, there must be a 
judgment for the price of such mate- 
rials in his favor against the con- 
tractor, or the contractor must be 
sued concurrently with the owner 
of the property improved in the fore- 
closure proceedings. Smith y. Tur- 
ner, 146 Ga. 24%, 91 SE 71; Griffin v. 
Gainesville Iron Works, 144 Ga. 840, 
88 SE 201; Pike Bros. Lumber Co. v. 
Mitchell, 132 Ga. 675, 64 SH 998, 26 
LRANS 409; Mayck v. Rosser, 126 
Ga. 268, 55 SE 32; David v. Marbut- 
Williams Lumber Co., 32 Ga. A. 157, 
122 SE 906; Weinman v. Womack, 27 
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where the owner is liable for the debt.%? 
statute providing that under certain conditions an 
action at law may be maintained against the owner 
by a subcontractor upon a-notice served according 
to the provisions of the statute to recover the 
amount claimed in the notice and due to the person 


who serves such notice from the 


mere disallowance by the contractor of the claim of 
a subcontractor will not prevent 
Where the filing of a len statement is not essential 


to the creation of a lien,’° it is 
precedent to an action to enforce 


Ga. A. 502, 109 SE 177; Holmes_v. 
Venable, 27 Ga. A. 431, 109 SE 175; 
Ricks v. Smith, 20 Ga. A. 491, 93 SH 
116; Atkinson v. Windgate Plumbing 
Co., 20'Ga. A. 480, 938 SH 122; Thur- 
man y. Willingham, 18 Ga. A. 395, 89 
SE 442; Spivey v. Reneau, 18 Ga. A. 
87. 88 SH°795; Buck v. Tifton Mfg. 
Co., 4 Ga. A. 695, 62 SH 107. (2) 
Where the petition fails to allege 
such a judgment, and the contractor 
is not a party, it is error to refuse 
to dismiss on general demurrer. See 
inina solo, (3) The judgment 
against the contractor must be a 
general judgment. In re Goodrich, 
192 Fed. 746 (Georgia). (4) A judg- 
ment against the contractor ren- 
dered in a foreign state is not suffi- 
ecient to comply with this require- 
ment of the law. Columbian Iron 
Works v. Crystal Springs Bleachery 
Gol, 6t45 Ga. 621, 89 SH) 751. (5) It 
the contractor is adjudged bankrupt, 
so no judgment in personam can be 
had against him at law, his im- 
munity from liability to a personal 
judgment will not give the material- 
man aright to foreclose his lien in 
equity against the property improved. 
Rome Brick Co. v. West, 134 Ga. 65, 
67 SE 400; Pike Bros. Lumber Co. v. 
Mitchell, 132 Ga. 675, 64 SE 998, 26 
LRANS 409. But see Philip Carey 
Mfg. Co. v. Viaduct Place,.1 Ga. A. 
707, 58 SE 274 (where it is intimated 
that the materialman might proceed 
in equity). (6) Where an amendment 
setting up that plaintiff has a judg- 
ment against the contractor is al- 
lowed without objection, the fore- 
closure of the materialman’s lien is 
entitled to proceed. Weinman v. 
Womack, 27 Ga. A. 502, 109 SH 177. 
(7) Where the owner and the con- 
tractor reside in different counties, 
they cannot be joined as defendants 
except where special reasons permit 
recourse to a court of equity. Atkin- 
son v. Windgate Plumbing Co., 20 Ga. 
A. 480, 93 SE 122. (8) The owner 
cannot defeat the foreclosure of the 
liens of materialmen because of their 
failure to procure such service on a 
nonresident contractor as would au- 
thorize a judgment in personam, 
where before the time for foreclosing 
the liens has expired, he brings an 
action in equity against the con- 
tractor and the materialmen who have 
recorded their liens seeking that they 
be enjoined from foreclosing their 
liens in an independent action and 
they have filed an answer asking for 
the enforcement of their liens in that 
suit (Massachusetts Bonding, ete., 
Co. v. Realty Trust Co., 142 Ga. 499, 
83 SE 210), (9) and this is true, al- 
though at the time the litigation was 
instituted and at the time the ma- 
terialmen intervened, the building 
was incomplete (Massachusetts Bond- 
ing, ete. (Cov yvanshealtye7Drust. wos 
supra). (10) An action upon a ma- 
terialman’s claim must be commenced 
within the time limited by the stat- 
ute after it has become due. David 
v. Marbut-Williams Lumber Co., 32 
Ga. A.157,122 SE 906 (twelve months). 

67. Maxon v. Spokane County 
School Dist. No. 34, 5 Wash. 142, 31 P 
462, 32 P 110 (where by statute upon 
a failure of a municipal corporation 
to take a bond from a contractor for 
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Under a 


econtractor,®® the 
such a_ suit.® 


not a condition 


such lien.7! sOue 


public work it shall be liable to la- 
borers and materialmen for the full 
amount of their claims). 

68. See statutory provisions. 

69. Reeve v. Elmendorf, 38 N. J. 
LR Pas 

70. See supra § 201. 

71. Maryland Casualty Co. v. Des 
Moines City Evangelization Union, 
184 Iowa 246, 167 NW 695. 

fa] Intervention.—In an action to 
foreclose the lien of a principal con- 
tractor, subcontractors who have 
failed to file statements may be per- 
mitted to intervene and assert their 
liens. Maryland Casualty Co. v. Des 
Moines City Evangelization Union, 
184 Iowa 246, 167 NW 695. 


72. See statutory provisions. 
73. Fleming v. Galloway, 212 Ill. 
A. 226. See Schuholz v. Walker, 111 


Oh. St. 308, 145 NE 537 (dictum as to 
owner authorized to give notice). 

[a] The right, title, or interest 
which entitles a person to require the 
registrar to send out the notice to 
the lienholder to bring suit within 


ics’ Lien Act (Rev. St. [1909] ¢ 150) 
§ 24 is not necessarily a registered 


one, and so long as anyone claiming 
a right, title, or interest in the prop- 
erty in question requires him to 
serve the notice he must follow the 
provisions of § 24. Re Land Titles 
Act, (Sask.) [1919] 1 WestWkly 47. 

{b] Contractor.—(1) Under Con- 
sol. L. (1909) c¢ 33 § 59, notice may 
be served by the contractor who em- 
ployed the lienor. Whale Creek iron 
Works v. New York, etc., Electric 
Light, ete., Co., 73 Misc. 242, 130 NYS 
930. (2) A contractor with the owner 
for the erection of a building can- 
not in his own name summon a sub- 
contractor, who has acquired a lien 
thereon, under the act of 1851, “for 
the better security of mechanics and 
others,” to appear and submit to an 
accounting, pursuant to the fourth 
section of the statute. Butler v. 
Magie, 2 BE. D. Smith (N. Y.) 654; 


Carpenter v. Jaques, 2 E. D. Smith 
QN,. 2.) 571 
74. Jones, etc. Lumber Co. v 


ter of Selwyn Realty Corp., 184 App. 
Div. 355, 170 NYS 491 faff 224 N. Y. 
559 mem, 120 NE 876 mem]. 

[a] Failure to state the term at 
which defendant is required to appear 
renders the notice of proceedings to 
foreclose insufficient to confer juris- 
diction, and hence insufficient to be 
regarded as the commencement of an 
action to enforce the lien. Jones, 
etc., Lumber Co. v. Boggs, 63 Iowa 
589, 19 NW 678. 

[b] Delivery of summons for serv- 
ice.—Code Civ. Proc. § 399 applies to 
the Mechanics’ Lien Law, and de- 
livery of summons to the sheriff for 
service within the time limited by a 
notice to commence action, given un- 
der Lien L. § 59, was_a compliance 
therewith. Matter of Selwyn Realty 
Corp., 184° App. Div. 3655,°170 NYS 
491 [aff 224 N. Y. 559 mem, 120 NE 
876 mem]. 

[c] By appearing and pleading 


that plaintiff has failed to commence, 


his action to enforce the lien within 
the time required by law, the defend- 
ants do not waive their right to make 


thirty days provided for by Mechan- 


[§§ 508-509 


[§ 509] C. Compelling, Restraining, and Staying ~ 
Enforcement—1. 
ute provisions are frequently made under which the 
owner or person in interest designated by the stat- 
ute may compel claimant of a lien to proceed to 
enforce it within a specified time after the making 
of a statutory demand.” 
is necessary that the demand be by a person falling 
within the class named,’* and the lien proceeding 
must be begun as required by the statute,’4 or claim- 
ant must show sufficient cause for not having done 
A lien claimant cannot escape his obligation 


Compelling Enforcement. By stat- 


Under such a statute it 


such objection. Jones, etc., Lumber 
Co. v. Boggs, 68 Iowa 589, 19 NW 678. 

[d] Where the lien is discharged 
by bond.—Under the act providing 
that a mechanic’s lien shall be dis- 
charged if an action to foreclose is 
not begun or an order entered con- 
tinuing it within the year from the 
filing of the notice, and that the lien 
shall be discharged by the execution 
of a prescribed undertaking by the 
owner, after the lien has been dis- 
charged by the execution of such an 
undertaking the lienor is entitled to 
a year within which to bring his ac- 
tion during which the lien cannot be 
again discharged and the liability of 
the undertaking terminated by a no- 
tice to prosecute under a provision 
that a notice may be given to the 
lienor to enforce the lien within a 
specified time not less than thirty 
days from the time of service or to 
show cause why the notice of lien 
should not be vacated. Uris v. Brack- 
ett Realty Co., 114 App. Div. 29, 99 
NYS 642. 

{[e] It will not be presumed in an 
action in the municipal court to en- 
force a mechanic’s lien that a suit 
in equity was not brought within the 
time fixed by such a demand. Lurya 
Lumber Co. v. Bernstein, 168 Ill. A 
77, 85. 

75. Matter of Cohen, 209 App. Div. 
415, 205 NYS 91; Matter of Selwyn 
Realty Corp., 184 App. Div. 355, 170 
NYS 491 [aff 224 N. Y..559 mem, 120 
NE 876 mem]. See William H. Jack- 
son Co. v. Haven, 87 App. Div. 236, 
84 NYS 3856 (holding that the statute 
was not a statute of limitations but 
vested the court with a discretion as 
to whether or not the lien should be 
vacated for a failure of the lienor to 
proceed. within the time provided); 
In re Poole, 14 NYS 790 (where the 
court extended the lienholder’s time 
in which to make service of his com- 
plaint, he having exercised reasonable 
discover 


diligence to the owner’s 
whereabouts). But see Mushlitt v. 
Silverman, 50 N. Y. 360 (under a 


statute which in terms provides that 
the lien shall be discharged by the 
omission of the claimant to file an 
affidavit of issuance of the summons 
and complaint in an action to enforce 
the lien within thirty days after the 
day specified for the commencement 
of such action in a notice which the 
owner is permitted to give requiring 
an action to be commenced on or be- 
fore a certain hour on a day specified 
in such notice, if such affidavit is 
not filed the lien is absolutely dis- 
charged). 

{a] Canceling lien.—In proceed- 
ings under Lien L. § 59, to cancel a 
mechanic’s lien, all that lienor is re- 
quired to do under notice served upon 
it is to commence its action within 
the time limited, or show sufficient 
cause why it had not done so, and no 
other questions are before the court. 
Matter of Selwyn Realty Corp., 184 
App. Div. 355, 170 NYS 491 [aff 224 
N. Y. 559 mem, 120 NE 876 mem]. 

[b] Pending action at law.—The 
lien should ordinarily be discharged 
unless some cause is shown to the 
contrary, and where the lienor has 
sued the contractor at law in another 
court on the claim which is the basis 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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to have summons issued for enforcing the lien within 
the statutory time after demand by filing a second 
elaim.*® Under other statutes provision is made 
for a petition upon which claimant is required to 
' proceed as upon scire facias regularly issued.77 
Bill for general settlement. Provision is made 
by the statutes in some jurisdictions for a proceed- 
ing by which several individual ciaimants of liens 
may be compelled by the owner to adjudicate their 
elaims in a single action.7* To such a proceeding 
the original contractor is a necessary party de- 
fendant,*® but he need not be formally named as 
a party defendant in the owner’s petition where he 
is made a party by the court upon motion of de- 
fendant lien claimant.®® In such a proceeding if 
the assent of the court is necessary to join a new 
party defendant, it is sufficiently indicated by the 
fact that the court tries the issues and enters its 
decree after the party so brought in has filed an 
answer and plea to the petition and cross bill.®! 
Where the statute provides that, where there are 
several defendants, a copy of the petition is neces- 
sary for the first one served and as to the others, 
a copy of the writ is sufficient, a copy of the peti- 
tion need not be served upon a subsequent defendant 
where the first defendant appears and is not com- 
plaining as to the way in which he is served.82. The 
fact that at the time of the trial only a single lien 
claimant remains does not deprive the court of the 
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power to adjudicate his rights after the others have 


been satisfied and dismissed.** 

[§ 510] 2. Restraining or Staying Enforcement. 
Under the general rules controlling the issuance of 
an injunction against an action or other legal pro- 
ceeding,®* an injunction may be had against the en- 
forcement of a mechanic’s lien,®® as where the pro- 
ceeding is instituted after the satisfaction of a judg- 
ment obtained by claimant against the sureties on 
a bond given to discharge liens,°* but equity will not 
interfere to prevent the setting up and establishment 
of the lien in the proceedings at law where the objec- 
tion raised affords a full and complete defense in 
that action.8’ In a proper case injunctive relief 
may be had against the prosecution of separate 
lien proceedings,®* as where they may prevent the 
owner from availing himself of a defense by way 
of counterclaim’? or may constitute a multiplicity 
of suits.°° 

Stay of proceedings. Under some circumstances 
the court in which the mechanic’s hen proceeding 
is pending may stay the proceeding or execution if 
such a course should become necessary by reason 
of other proceedings of the same character by other 
claimants against the same defendant, but only when 
it appears necessary to a proper administration of 
justice will this be done.®+ 

Injunction against sale. A sale upon foreclosure 
of a mechanic’s lien®? may be enjoined where based 


of the lien, and the contractor’s oppo- 
sition to advancing that case for trial 
is justified by the court’s decision 
that the case should not be-advanced, 
the contractor’s motion for a dis- 
charge of the lien should be granted, 
Since the lienor should not be per- 
mitted to hold onto his lien until the 
claim can be fought out at law in an- 
other court. Whale Creek Iron Works 
v. New York, etc., Electric Light, etc., 
Co., 73 Mise. 242, 130 NYS 930. See 
Carroll -v: Caugnilin,-3 Daly “CN: “YS 
179, 7 AbbPrNS 72; Fettrich v. Tot- 
ten, 2 AbbPrNS (N. Y.) 264 (both 
recognizing right to have lien dis- 
charged where notice not complied 
with). 

76. Wheeler v. Almond, 46 N. J. L. 
161 


77. Borton v. Morris, 2 Miles (Pa.) 
109. 

78. See statutory provisions; and 
Geweke v. Hilsinger, 177 Ill. A. 467; 
McGraw v. Storke, 44 Ill. A. 311 
(where the statutory provision ap- 
pears, the court holding, however, 
that it had no application to a hus- 
band who contracts for work upon a 
house belonging to his wife); Mc- 
Pherrin v. Lumbermen’s Supply Co., 
211 Mo. A. 385, 242 SW 136. 

[a] The owner may institute suit 
and bring in all interested parties for 
the purpose of ascertaining and ad- 
justing all their claims and of hav- 
ing himself discharged. Stimson v. 
Dunham, etc., Co., 146 Cal. 281, 79 P 
968 (under the code provision enti- 
tling and requiring an owner served 
with subcontractors’ notices to hold 
the amount due the principal con- 
‘tractor to pay the claims of the sub- 
contractors). 

[b] Lessee as owner.—Under such 
a statute, a Jessee who has entered 
into contracts for improvements may 
be regarded as an owner authorized 
to file a bill for a general settlement. 
Hacken y. Isenberg, 288 Ill. 589, 124 
NE 306. 

79. McPherrin v, Lumbermen’s 
Supply Co., 211 Mo. A. 385, 242 SW 136. 

{a] Consent of plaintiff. — The 
principal contractor to whom the ma- 
terials were furnished was properly 
made such a party by the court on 
motion of a materialman, regardless 
of whether the interlineation of his 
name as a defendant in the caption 
of the petition was made with plain- 


tiff’s consent or not. McPherrin v. 
Lumbermen’s Supply Co., 211 Mo. A. 
385, 242 SW 136. 

Joinder of principal 
generally see infra § 556. 

80. McPherrin v. Lumbermen’s 
Supply Co., supra. 

81. Hacken v. 288 Ill. 
589, 124 ND 306. 

82. McPherrin v. Lumbermen’s 
Supply Co., 211 Mo. A. 385, 242 SW 136. 

838. McPherrin v. Lumbermen’s 
Supply Co., supra. 


contractor 


Isenberg, 


84. See Injunctions §§ 70-140. 
85. See cases infra this section. 
86. Chertok y. Morang, 228 Mass. 


598, 118 NE*285. 

87. Lehretter v. Koffman, 1 E. D. 
Smith (N. Y.) 664,,CodeRepNS 284; 
Wolf v. Glassnort Lumber Co., 210 
Pa. 370, 59 A 1105 (where complain- 
ant sought to restrain a prosecution 
of the lien proceedings by a’ subcon- 
tractor upon.the ground that the 
contract between the owner and the 
original. contractor was a _ no-lien 
contract). 

88. See case infra this note. 

[a] Where various materialmen 
institute separate suits setting up 
liens, a bill in equity will lie in be- 
half of the owner against them and 
the contractor to restrain the further 
prosecution of the suits in an action 
at law and for an accounting. W. M. 
Carter Lumber Co. v. Deonp, 110 
Miss. 591, 70 S 701. 

89. Aimee Realty Co. Haller, 
128 Mo. A. 66, 106 SW 588 

{a] For example an injunction 
against the institution of separate 
suits to enforce a mechanic’s lien of 
several houses erected under a single 
contract will lie where the defendants 
are insolvent and the work of the 
several buildings having been done 
under a single contract and the 
amount of complainant’s counter- 
claim exceeding the jurisdiction of a 
justice of the peace, it could not 
prevent judgments from going 
against it in separate lien proceed- 
ings before a justice of the peace or 
establish its counterclaim therein. 
Aimee Realty Co. v. Haller, 128 Mo. 
A. 66, 106 SW 588. 

90. Aimee Realty Co. 
supra. 

91. Flanagan v. O’Connell, 88 Mo. 
A. 1 (the statute providing that, 
where a lien is filed by any person 


Vv. 


v. Haller, 


other than the contractor, the lat- 
ter should defend any action brought 
thereon at his own expense and the 
owner might withhold the amount of 
money for which the lien is claimed 
and in case of judgment against him 
or his proverty deduct the amount 
thereof, etc., from the amount due 
the contractor, has no application to 
actions to enforce distinct liens by 
subcontractors and materialmen, as 
there is no privity between a ma- 
terialman furnishing material to a 
subcontractor and the landowner, 
that where the validity of the sub- 
contractor’s lien is put in issue by 
the owner there is no reason why 
suit to foreclose such lien should be 
stayed until that to enforce the lien 
of the materialman who furnished 
the subcontractor should be finally 
determined, that if the materialman’s 
lien should be declared invalid there 
will be no occasion for staying the 
proceedings of the subcontractor, but 
if the validity of both liens should be 
upheld the court could then interfere 
as it has entire control over its 
process, and in its discretion ‘could 
grant or stay the execution, that if 
the owner had admitted the validity 
of the subcontractor’s lien the dan- 
ger to the owner if the lien of the 
materialman should be upheld would 
be apparent and in such a case the 
court would not hesitate to stay the 
suit of the former until that of the 
latter should be determined); Salts- 
man v. Berlin Robe, ete., Co., 4 Ont 
WN 88, 23 OntWR 61, 6 DomLR 350. 

[a] An interlocutory application 
to stay proceedings in an action un- 
der the Mechanics’ Lien Act, brought 
by workmen against both their em- 
ployer and the property owner, 
should not be granted to enable the 
owner to complete the work on the 
contractor’s default and so ascertain 
the balance, if any, owing by the 
Owner under the contract; such a 
question should not be determined in 
chambers but should be determined at 
the trial, or if the pleadings prop- 
erly raise the auestion of law under 
Consol. Rules, rule 259, it can be de- 
termined upon a motion in court. 
Saltsman vy. Berlin Robe, ete., Co., 4 
OntWN 88, 28 OntWR 61, 6 DomLR 
350. 

92. Sale upon foreclosure generally 
see infra § 753. 
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upon a decree void for want of jurisdiction,** or 
where there has been a timely tender by the owner 
of the amount due,®* or because of a retention of 
collateral by the lienor,® or a misappropriation 
thereof.2* No injunction will be granted at the 
instance of the owner to restrain a sale upon grounds 
which, if available at all, should have been set up 
in the foreclosure proceeding.** But the owner may 
resort to this remedy to prevent a sale of improve- 
ments attached to the soil under a contract with a 
lessee by which the owner was not bound and under 
proceedings to which he was not a party so that 
he was not coneluded upon the question of the char- 
acter of the improvements,’*® and the court will 
restrain a sale under a foreclosure proceeding in 
order to prevent a cloud on complainant’s title. 
Other lienors who are entitled to have their claims 
adjusted and their rights protected in the chancery 
proceedings brought to foreclose a mechaniec’s lien, 
but who are not made parties thereto, may, by a 
petition, have the rights and hens of all parties 
interested adjusted and enforced and to that end 
a sale under the original proceedings enjoined ;* and 


93. Robertson v. Mine, etce., Sup- [a] 


plys Covedd) AN Me) 606," dO SPi 03sec 
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An owner under a prior para- 
mount lien is entitled to an injunc- 


[§§ 510-511 


so where one who has an interest in the property is 
not bound by the proceedings because he is not 
joined as a party therein, he may bring his suit to 
restrain a sale for reasons which would have de- 
feated the foreclosure proceedings if he had been a 
party.? 

[§ 511] D. Joinder and Splitting of Liens*—1. In 
General. The mechanics’ lien laws frequently evi- 
dence an intention that there shall not be separate 
suits brought by each contractor or subcontractor 
to enforce liens but that they shall all be deter- 
mined in one suit,* as where it is provided that all 
persons in interest may be made defendants, inelud- 
ing those persons entitled to liens whose claims 
are not due at the time the suit is instituted,® or 
that notice shall be given to all lien claimants,® or 
that all other lenholders shall be made defendants,’ 
or that any number of lienholders may join in one 
suit,’ or that all suits brought by a lienholder shall 
be taken to be brought on behalf of all the lien- 
holders of the same class. However, in the absence 
of a statutory provision to the contrary, separate 
actions may be brought to enforce each lien,1° and 


Joinder: 


Of parties defendant see infra 


94. Rubenstein v. People’s Lumber 
Co., (Mich.) 204 NW 723. 

[a] Timely tender.—(1) A statute 
providing for redemption after sale 
does not limit the time within which 
tender may be made before sale. 
Rubenstein v. People’s Lumber Co., 
(Mich.) 204 NW 723. (2) Nor does 
the fact that the decree of sale grants 
a specified time in which to pay the 
liens. Rubenstein v. People’s Lum- 
ber Co., Supra. 

95. McGraw v. Walsh, 232 Fed. 
12:2;5146. CCA 314. 

[a] As a condition precedent to 
an injunction against an enforcement 
of a decree of sale upon the ground 
that the lienor holds collateral se- 
curity for his claim, the petitioner 
must show a demand for the return 
of such collateral accompanied by 
payment or tender of the amount 
due. McGraw v. Walsh, 232 Fed. 122, 
146 CCA 314. 

96. McGraw v. Walsh, supra. 

[a] Allegation.—Where the _ in- 
junction is sought because of a mis- 
appropriation of collateral by tne 
lienor, it is insufficient to allege such 
misappropriation upon information 
and belief without stating the nature 
and source of the information. Mc- 
Graw v. Walsh, 232 Fed. 122, 146 CCA 
314. 

97... Patch vy. Collins, 158. Mass: 
468, 33 NE 567 (where the relief was 
sought on the ground that a tender 
of the amount had been refused by 
defendant, the court holding that if 
the amount was due when tendered 
it should have been pleaded in the 
lien suit if it was a good defense, 
and that if the amount was not due 
when tendered then defendant was 
not obliged to accept it). 

Injunction against sale or stay of 


sale generally see infra § 753. 
98. Hammond v. Martin, 15 Tex. 
Civ. A. 570, 40 SW 347 (upon the 


theory that the suit is to prevent 
a threatened waste and trespass and 
that it would lie notwithstanding 
complainant might have an action 
for damages). 

99. Quinby v. Slippe, 7 Wash. 475, 
85 P 116, 38 AmSR 899 ‘(as by an 
assignment for creditors the entire 
matter of adjusting claims against 
the insolvent estate passes to the 
court and as a sale of the property 
of the estate would constitute a 
cloud on the assignee’s title, although 
he, as such, was not a party to the 
suit he might maintain an action to 
restrain the sale). 


tion restraining a sale to satisfy a 
mechanic’s lien. Bond v. Carroll, 71 


Wis. 347, 37 NW 91. 
i Clark—ve" Moore, 9645 TUE 23); 
Raymond v. Ewing, 26 Ill. 329 


(where it was held that a sale un- 
der a prior decree should be en- 
joined and that the court should 
then go on and settle the rights of 
the parties). 

[a] Petition by owner for general 
settlement.—Under the statute a rem- 
edy was provided by the filing of a 
petition for a general settlement of 
mechanics’ liens, and it was further 
provided that upon the filing of such 
bill or petition, the court on motion 
of any person interested might stay 
any further proceedings upon any 
judgment against the owner on ac- 
count of such lien. It was held that 
this statute did not contemplate an 
injunction against the prosecution of 
a suit at law merely, but only 
against the enforcement of the judg- 
ment after it had been obtained. 
Garretson v. Appleton Mfg. Co., 61 
Ill. A. 448. 

{b] Where lien transferred to pro- 
ceeds.—The sale under a foreclosure 
of a valid senior mechanic’s lien can- 
not be restrained at the instance of 
the holder of a junior mechanic’s 
lien on a lessee’s interest acquired 
with notice of the senior lien. Winn 
v. Henderson, 63 Ga. 365 (even if it 
were doubtful which lien ought to 
be preferred, both would be trans- 
ferred to the fund raised from the 
sale and each would take out of the 
fund what he ought to have and the 
sale should not be enjoined). 

2. Gates v. Ballou, 56 Iowa 741, 
10 NW 258 (upholding the right to 
enjoin a sale because the foreclosure 


proceeding was barred by  limita- 
tions). 
[a] Lien barred as to omitted 


mortgagee.—Where under the stat- 
ute a proceeding is void as to the 
interested persons who were not 
made parties to it within the period 
prescribed for instituting the suit, 
the lien cannot thereafter be en- 
forced against such party, and if a 
mortgagee is not joined in the fore- 
closure proceedings, he may, after 
the expiration of the prescribed 
period for instituting it, enjoin the 
sale under the foreclosure judgment. 
Murtin v. Berry, 159 Ind. 566, 64 NE 


Injunction or stay of sale generally 
see infra § 753. 
3. Cross references: 


§§ 545-560. 
Or splitting of claims in notice of 
_ lien see supra §§ 206-213. 
Right to lien for separate improve- 
ments see supra § 382. 
4 See statutory provisions; and: 


Mo.—Benning vy. Farmers’ Bank, 
(A.) 190 SW 983. 
N. D.—Dakota Sash, ete., Co. v. 


Brinton, 27 N. D. 39, 145 NW 594. 
Wis.—J. A. Treat Lumber Co. v. 
Warner, 60 Wis. 183, 18 NW 747. 


pas Caren. vy. Gorman, 1 Alta. 
‘Sask—St. Pierre v. Rekert, 8 
Sasko yb. + 4165.23 Dom irk woo ake 


WestLR 909. 

5. Porter v. Western Tube Co., 240 
Ill. 151, 88 NE. 472; Grandquist v. 
Western Tube Co., 240 Ill. 132, 88 NE 
468; Kleinschnittger v. Dorsey, 152 
Ill. A. 598. 

6. Daly v. Lahontan Mines Co., 39 
Nev. 14, 151 P 514, 158 PP 285. 

{a] Waiver of other liens.—Under 
Rev. L. § 2227, in an original lien 
suit, in which notice to all lien claim- 
ants was given as required by stat- 
ute, where no proofs were offered of 
liens involved in another lien suit, 
no request made for consolidation of 
suits, and no appeal taken from the 
order refusing a continuance to the 
other lien claimants for the presen- 
tation of proofs, there was a waiver 
in favor of the liens involved in the 
original suit. Daly v. lLahontan 
Mines Co., 39 Nev. 14, 151 P 514, 158 
P 285. 

7 Longest v. Breden, 9 Dana 
(Ky.) 141; Gale-Gunner Lumber Co. 
v. Melin, 136 Minn. 118, 161 NW 387; 
Hayes-Luecas Lumber Co. v. Wenz- 
laff, 44 S. D. 309, 1883 NW 969. 

8. Miller yv. Carlisle, 127 Cal. 327; 
59 P 785; Barber v. Reynolds, 33 Cal. 
497; Gabriele v. Jackson Mines, Ltd., 
15. B. C. 373; Bickerton vy. Dakin, 20 
Ont. 192, 695; McPherson v. Gedge, 4 
Ont. 246. See Mullikin v. Harrison, 
53 Fla. 255, 44 S 426 (where consti- 
tutionality of such a statute was 
questioned). 

{a] Jurisdictional amount.—Under 
a statute providing a joint lien in 
behalf of certain persons and provid- 
ing that no lien shall attach for any 
sum other than the stated amount, 
the claims of several lienors may be 
added together to make up such 
amount. Mulliken v. Leiber, 7 KyL 
602, 13 Ky. On. 939. 
aes McPherson v, Gedge, 4 Ont. 

10. Wilson, etc., Lumber Co. v. 
Ware, 150 Mo. A. 61, 180 SW 822; 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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it has been held that claimants whose interests are 
several cannot join as plaintiffs in the same action." 
Even where the impropriety of such joinder is recog- 
nized, if the claims are stated separately and the 
findings and judgment are several as to each plain- 
tiff, the error in overruling a demurrer to the com- 
plaint is harmless.1? A mechanic, however, has no 
power to split up one entire demand and maintain 
several suits and enforce several liens therefor.’® 
Where under a single contract material is furnished 
for several houses erected on distinct lots, the owner 
cannot object that claimant seeks to enforce hens 
on all of the houses in a single proceeding.'* 

[§ 512] 2. Consolidation. While under the general 
rule of the chancery practice causes having differ- 
ent parties and involving different rights cannot be 
consolidated,® the practice is nevertheless approved 
in mechanics’ lien suits and is sometimes adopted 
as a necessary expedient to enable the court to settle 
and adjust the rights of the various lenholders,’® 
and the practice is sometimes adopted by express 
statutory provision.’7 


[§ 513] 3. Dealings with Different Contracts Rela- ~ 


tive to Same Buildings. A single lien may be en- 
forced in one action for an amount due under two 
separate contracts under which the work and ma- 
terial were furnished, the same property being 1m- 
proved under both agreements and the rights grow- 
ing out of them being identical in character and 
as to parties.1* And so a single lien may be enforced 
for all materials furnished’ in the same building, 
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[40 C.d:] 877 


although there are different contractors for the 
same.2® A materialman’s lien may be enforced in a 
single proceeding for material furnished to contrac- 
tors and to subcontractors for use in the same build- 
ing,” although the contrary has also been held,?* 
and it has also been held that a subcontractor can- 
not join in one claim work done under a contract 
with the contractor and work done under a contract 
with the owner.?? 

[§ 514] 4. Under Contracts with Several Owners. 
A claim for services performed on one man’s prop- 
erty cannot be charged against the property of 
another person;?° and upon this principle it is held 
that a joint lien cannot be enforced against the prop- 
erty of several owners for material or labor put 
into improvements on the several lots of land, but 
that claimant must proceed separately against each 
owner or lot for separate liens,?* even though the 
contract for the improvements is a joint one by the 
several owners,”° although as to. the last proposi- 
tion there is contrary authority ;?° and the full force 
of these decisions is not maintained in several cases 
which adopt the view that the separate owners of 
several contiguous lots may so treat them as to 
constitute but one lot within the meaning of the 
Mechanics’ Lien Law, and that if such owners enter 
into a joint contract for the construction of a build- 
ing to be situated on such lots the lien may be 
treated as a single one covering the entire property 
and foreclosed as such.?7 

[§ 515] 5. Procedure after Consolidation or In- 


Aimee Realty Co. v. Haller, 128 Mo. 
A. 66, 106 SW 588; Christopher, etc., 
Architectural Iron, etc., Co. v. Kelly, 
91 Mo. A. 93; Kick v. Doerste, 45 Mo. 
A. 1384. 

11. Bush v. Connelly, 33 Ill. 447; 
Harsh v. Morgan, 1 Kan. 293; Hayes- 
Lucas Lumber Co. v. Wenzlaff, 44 
S. D. 309, 183 NW 969. 

[a] The statute authorizing the 
consolidation of lien suits and pro- 
viding that all lien claimants may 
be made parties to such a proceed- 
ing does not authorize several claim- 
ants having independent interests to 
join as plaintiffs in the same action. 
Northwestern Loan, etc., Assoc. v. 
McPherson, 23 Ind. A. 250, 54 NE 130. 

12. Northwestern Loan, etc. As- 
soc. v. McPherson, supra. 


13. Thomas v. Illinois Industrial 
Minivans Lil SH0e 
fa] Lien for less than contract 


price.—The inhibition against split- 
ting demands does not apply where 
the law itself splits a demand author- 
izing a workman to file a lien for the 
amount due him irrespective of 
whether the amount corresponds with 
the original contract price. Boucher 
v. Powers, 29 Mont. 342, 74 P 942. 

14. Wade v. Wyker, 171i Ala. 466, 
55 S 141; Acme Lumber Co. v. Cope, 
(Mich.) 203 NW 659. But see King 
v. Woodlawn Lumber Co., 201 Ala. 
539, 541, 78 S 893 (where it was 
said: “The ordinary rules of law 
that pertain to the unity of contract 
and to the indivisibility of the rem- 
edy to enforce a single contract have 
no application to liens like that here 
sought to be enforced”); Crawford v. 
Sterling, 155 Ala. 511, 46 S 849 (hold- 
ing that a bill which seeks the en- 
forcement of a materialman’s lien 
will be dismissed where the notice 
and the statement exhibited with the 
bill attempt to embrace in each with- 
out separation a lien on two separate 
lots). 

15. Consolidation of: 

Actions see Actions §§ 3138, 325, 328. 
Lien’ proceedings against same prop- 
erty generally see Actions § 328. 

16. Springer v. Kroeschell, 161 
Ill. 358, 43 NE 1084; Thielman v. 
Carr, 76 Ill. 385; Schnell v. Clements, 
73 Ill. 613; Mason v. Germaine, 1 


Mont. 263 [writ of error dism 154 
UW. St 587,.14 SCt 1170, 20° L. ed. 689); 
Daly v. Lahontan Mines Co., 39 Nev. 
14, 151 P 514, 158 P 285; Lookout 
Lumber Co. v. Sanford, 112 N. C. 
655, 16 SE 849. See Moorehead v. 
Eggmann, 190 Ill. A. 578. But see 
Graff v. Rosenbergh, 6 AbbPrNS 
(N. Y.) 428 note (holding that one 
who is a party to such proceeding in 
which all the equities may be passed 
upon need not file a separate suit and 
if he should do so the two actions 
would not be consolidated but the 
second should be dismissed). 

{a] The practice is peculiarly 
proper (1) because the Lien Law au- 
thorizes all persons interested in the 
subject matter or the property to be- 
come parties to a mechanic’s lien 
suit upon application and that the 
court should ascertain the amount of 
each claim and no practical means 
could be employed to have a trial as 
provided by the act unless resort 
was had to the hearing of all the 
eases at the same time. Thielman v. 
Carr, 75 Ill. 385. (2) “Where sepa- 
rate suits are commenced, the plain- 
tiffs in which are not united in in- 
terest, and several judgments are 
sought, joinder of their actions would 
be improper, but in so far as the 
statute provides for enforcement of 
the liens created by it against the 
same proverty in favor of several 
lienholders, the action under it is in 
the nature of an equitable proceed- 
ing, and should be governed by the 
rules pertaining to such.” Mason v. 
Germaine, 1 Mont. 263, 267 [writ of 
error dism 154 U. S. 587, 14 SCt 
71705720 Tied. 6389]. 

[b] After remand for defect of 
parties.— Where, in an action to en- 
force a subcontractor’s lien, the 
cause was remanded because the 
contractor was not made a party de- 
fendant, and another action was then 
instituted, in which the contractor 
was made a party defendant, an or- 
der joining and consolidating the two 
actions was properly granted. Look- 
out Lumber Co. v. Sanford, 112 N. C. 
655, 16 SE 849. 

17. Cal.Miller  v. 127 
Calo iegnoo en Loon 

Ind.—Northwestern Loan, etc., As- 


Carlisle, 


soc. v. McPherson, 23 Ind. A. 250, 54 
NE 130. 

Kkan.—Van Laer v. Kansas Trip- 
He Brick Works, 56 Kan. 545, 43 


Minn.—Miller vy. Condit, 52 Minn. 
455, 55 NW 47. 
Tenn.—De Soto Lumber Co. vy. 


Loeb, 110 Tenn. 251, 75 SW 1043. 
__Wis.—Allis v. Meadow Spring Dis- 
tilling Co., 67 Wis. 16, 29 NW 543, 
30 NW 300. 

Alta.—Gardner y. Gorman, 1 Alta. 
L. 106. 

18. Alabama State Fair, etc, As- 
soc. v. Alabama Gas Fixture, etc., Co., 
131 Ala. 256, 31 S 26; Kiel v. Carll, 51 
Conn. 440. 

Par otis for lien see supra §§ 208— 


19. Smith v. Newbaur, 144 Ind. 95, 
42 NE 40, 1094, 33 LRA 685 (as to 
enforcement of one lien for materials 
furnished a contractor and subcon- 
tractor for use in the same building). 


20. Smith v. Newbaur, supra. 

21. Dugan v. Higgs, 43 Mo. A. 161. 
je Robinson y. Davis, 8 Del. Co. 
_ 23. Oldfield v. Barbour, 12 Ont. 
Pr. 554 (where several mechanics 


worked with a contractor for wages 
but on two buildings owned by dif- 
ferent persons and each registered a 
lien for his services against the con- 
tractor and against both owners and 
their property, each lien being for 
the amount of the whole wages 
claimed, and all of them attempt to 
join in one action against the con- 
tractor and the owners to enforce 
their liens). 
oon of lien claims see supra 

24) Davis) ‘vie Marr,? 135) Paw lone 
Gorgas v. Douglas, 6 Serg. & R. (Pa.) 
bl 2 Butletyavee Ravers.) 4a eos 
(several proceedings to enforce the 
several liens may be maintained, al- 
though the contract covers work on 
other estates of the same or of other 
persons). 

25. “Butler v. Rivers, supra; 

26. Mandeville v. Reed, 13 AbbPr 
CNP) ETS. 

27. Menzel v. Tubbs, 51 Minn. 864, 
53 NW 653, 17 LRA 815; Miller v. 
Shepard, 50 Minn. 268, 52 NW 894; 


378 [40 C.J.] 
terplea2*—a. In General. After proceedings have 
been consolidated or other lien claimants have been 
brought in by interplea under the statute the rights 
of all the parties should be heard and determined 
before an order or judgment is made,?® and the 
action is treated as if it was a single action.*? The 
trial court should endeavor within all reasonable 
limitations to protect the rights of all len claim- 
ants*! and may proceed to hear the proofs in the 
action first brought and grant a reasonable continu- 
ance for the hearing of the proofs in the other 
cases.°2. Of course each claim should be tried on its 
own merits, and should not be prejudiced by testi- 
mony relating to another.** Hach lhenholder who, in 
his complaint or answer, sets forth facts entitling 
him to a lien makes the action his own for the pur- 
pose of foreclosing such lien, and may prosezute it 
to a final conelusion.*4 So where a subcontractor 
appears in a suit in which he is named as a party 
claiming a lien and files an answer or cross bill 
setting up his claim, the fact that he had begun an 
independent proceeding to enforce his demand is no 
bar to a recovery under his cross bill, although 
he can have but one satisfaction;*® and the fact 
that a henor made defendant styles his cross bill 
as a counterclaim does not bring him within the 
provisions of a statute, relating to counterclaims 


Carter Lumber Co. v. Simpson, 83 
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‘available against the agent.** 


burg Hotel Co., 96 Cal. 332, 31 P 164. 


Sinae — ee ee a 


[§§ 515-517 


in actions at law, requiring that the counterclaim 
be one existing in favor of defendant and against 
plaintiff, upon which he may be entitled to a judg- 
ment against plaintiff.*° 

[§ 516] b. Effect of Failure of Principal Claimant 
to Establish Lien. Where the rights of all len 
claimants are to be determined in one proceeding, 
or such claimants are permitted or required to inter- 
vene for the purpose of enforcing their claims, a 
dismissal or withdrawal of plaintiff’s cause of ac- 
tion, or his failure to establish his cause for any 
reason, will not prejudice the right of any defend- 
ant or intervener to proceed and enforce his claim 
in the action.?7 

[§ 517] EH. Defenses, Set-Offs, and Counter- 
claims**—1. Defenses in General. Objections which 
go to the validity or the existence of the lien,°*® 
or the existence or the amount of the debt for which 
it is claimed,*® or a proper tender of the amount 
due,*! are properly asserted as matters of defense.*? 
‘So in a suit by an undisclosed principal the defenses 
are available against him which would have been 
A prior attempt to 
subject the interest of another in the land to a 
lien for the same debt is not available as a bar,** 
nor does the filing of the notice of a lien which ceases. 
to be operative because of a failure to enforce it 


[b] Time of intervention.—Where 


Tex. 370, 18 SW 812; Green v. Sham- 
burger, (Tex. Civ. A.) 243 SW 601; 
J. A. Treat Lumber Co. v. Warner, 
60 Wis. 183, 18 NW _ 747. 

[a] Rule applied.— Where four 
buildings are erected on four adja- 
cent lots, owned by different persons, 
and no attempt had been made to 
construct the buildings separately, a 
materialman was entitled to join all 
the owners as defendants and to fore- 
close upon all four. lots. Green v. 


Shamburger, (Tex. Civ. A.) 243 SW 
601. 
[b] Apportionment of claim.—(1) 


The lien may be enforced against the 
property of one of such owners, but 
only by showing the proportionate 
amount and value of the material 
which went into each building. 
Kinney v. Mathias, 81 Minn. 64, 83 
NW 497; Miller v. Shepard, 50 Minn. 
268, 52 NW 894. (2) And if plaintiff 
in such an action: dismisses as to one 
defendant and seeks to enforce his 
lien proportionately reduced as to 
the others, the latter cannot com- 
plain of such apportionment. C. B. 
Carter Lumber Co. v. Simpson, 83 
Tex. 370, 18 SW 812. (3) Where all 
the material furnished and all of the 
work and labor done for and upon 
several houses is included in a gen- 
eral lien account without attempt to 
identify the particular material or 
labor which went into or was per- 
formed on any particular house, the 
lien will fail where at the time it is 
sought to enforce it it is shown that 
the houses and lots are owned by 
various persons. Hiller v. Schulte, 
184 Mo. A. 42, 167 SW 461. 

28. Pleadings in consolidated ac- 
tions see infra § 568. 

29. Power v. McCord, 386 Ill. 214. 

30. Marble Lime Co. v. Lordsburg 
Hotel, Gor) 96, (Cal. 332).(31) (P64 
Willamette Steam Mills Lumbering, 
etc., Co. v. Los Angeles College Co., 
94 Cal. 229, 29 P 629; Iakota Sash, 
etc., Co. v. Brinton, 27 N. D. 39, 145 
NW 594. 

[a] Decision.—(1) The decision 
should be embodied in a single set of 
findings and judgment. Willamette 
Steam Mills Lumbering, etc., Co. v. 
Los Angeles College Co., 94 Cal. 229, 
29 P 629. (2) But if separate find- 
ings are made it would not be revers- 
ible error, only one judgment being 
rendered. Marble Lime Co. y. Lords- 


(3) Separate judgments generally see 
infra § 733. 

{b] Segregation of issue not ma- 
terial to claimants’ actions.—After 
the several lien claimants’ causes of 
action have been consolidated, an 
order directing .an issue to be made 
up between the owner and the con- 
tractors has the effect of segregating 
to that extent the actions theretofore 
consolidated and would not affect the 
causes of the lien claimants. The or- 
der of consolidation would not pre- 
clude the court from making such 
segregating order, Wheeler Urs 
Ralph, 4 Wash. 617, 30 P 709. 

31. Daly v. Lahontan Mines Co., 
39 Nev. 14, 151 P 514, 158 P 285. 


32. Daly v. Lahontan Mines Co., 
supra. 
33. Harrington v. Miller, 4 Wash. 


S08. <04 825; 

34. Gale-Gunner Lumber Co. v. 
Melin, 136 Minn. 118, 161 NW 387. 

35. Culver v. Elwell, 73 Ill. 536. 
See also supra §§ 5038, 504. 

36. Dakota Sash, etc., Co. v. Brin- 
ton, 27 N. D. 39, 145 NW 594. 

[a] For example, the fact that in 
a lien proceeding filed by a subcon- 
tractor the principal contractor or 
his assignee claiming a lien admits 
the claim of the subcontractor and 
that he is not entitled to judgment 
against the’ subcontractor does not 
require that his so-called counter- 
claim shall fail. Dakota Sash, etce., 
a v. Brinton, 27 N, D. 39, 145 NW 
oO Fi 

37. Kan.—Johnson v. Keeler, 46 
Kan. 304, 26 P 728. 

Mass.—Angier v. Bay State Dis- 
tilling Co.,178 Mass. 163,59 NE 630. 

Minn.—Gale-Gunner Lumber Co. v. 
Melin, 136 Minn. 118, 161 NW 387; 
Burns v. Phinney, 58 Minn. 431, 55 
NW 540; Sandberg v. Palm, 53 Minn. 
252, 54 NW 1109. 

Nev.—Elliott v. Ivers, 6 Nev. 287. 

N. Y.—Wilson vy. Niagara City 
Land Co., 79 Hun 162, 29 NYS 517 
(where plaintiff's claim had been ad- 
justed); Morgan v. Taylor, 15 Daly 
304, 5 NYS 920 [aff 128 N. Y. 622, 
28 NE 253]; Abham v. Boyd, 5 Daly 
na Morgan v. Stevens, 6 AbbNCas 
_ [a] Bar of plaintiff’s lien prevent- 
ing recovery will not prejudice the 
right of other claimants. Burns vy. 
Phinney, 53 Minn. 431, 55 NW 540. 


intervening petitioners have filed a 
certificate and a petition to enforce 
their lien within the time prescribed 
by statute, their rights upon an in- 
tervening petition filed after the 
time fixed for the filing of an origi- 
nal petition are not affected by a 
subsequent discontinuance by the 
petitioner instituting the proceedings 
in which they have intervened. 
Angier v. Bay State Distilling Co. 
178 Mass. 163, 59 NE 630. 

88. Effect of payment into court 
see Supra § 445. 

Pleading see infra §§ 613-616. 

39. McAnally v. Hawkins Lumber 
Co., 109 Ala. 397, 19 S 417; Barbee 
v. Morris, 221 Ill. 382, 77 NE 589; 
Logan Planing Mill. Co. v. Aldredge, 
63 W. Va. 660, 60 SE 783, 129 AmSR 
1035, 15 LRANS 1159, 15 AnnCas 
1087. See Davis v. Stratton, 1 Phila. 
(Pa.) 289 (holding that under the 
statute if the person named as con- 
tractor is not and never was con- 
tractor it will be a good defense by 
him to defeat the scire facias). ‘ 

Conditions precedent sce 
§§ 507, 508. 

Steps necessary to perfect lien see 
Supra §§ 179-314. 

40. McAnally v. Hawkins Lumber 
Co., 109 Ala. 397,.19 S 417; Wong 
Wong v. Honolulu_ Skating Rink, 
Ltd., 25 Hawaii 347; Pierce, etc., Mfg. 
Co., Ine. v. Rogers, 60 Pa. Super. 
293; Moore v. Culbertson, 3 Walk. 
(Pa.) 448. Compare McCormack v. 
Phillips, 4 Dak. 506, 34 NW 39 (where 
instruction as to credits for accepted 
orders was held properly refused). 

[a] Payments made after the is- 
sues joined may be credited on the 
judgment. North v. La Flesh, 73 
Wis. 520, 41 NW 6383. 

[b] A receipt representing a sum 
not shown to have been paid will not 
be allowed as a credit. Howlett v. 
Doran, (Alta.) 11 DomLR 372, 24 
WestLR 401, 4 WestWkly 674. 

Recoupment, set-off, or counter- 
claim see antes § 520. 

41. Rubenstein v. People’s Lum- 
ber Co., (Mich.) 204 NW 723. : 

42. Joinder of defenses see infra 


Supra. 


43. Berry v. Gavin, 88 Hun 1, 34 
NYS 505. 

44. J. C. Vreeland Bldg. Co. v. 
Knickerbocker Sugar Refining Co., 75 
N. J. L. 551, 68 A 215, 15 AnnCas 1083. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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prevent the enforcement of a lien which is subse- 
quently filed,** and the abandonment of a totally 
independent contract has also been held not to be a 
If the conditions exist which entitle a 
mechanic to a lien the right cannot be defeated be- 
cause of any collateral consequence attending the 
steps taken to perfect it,*” or for other reasons which 
do not go to the validity of the lien claimed or the 
An agreement by one whose 
duty it is to introduce a defense that he will not 
make the defense will not be permitted to prejudice 
the rights of another on whose behalf the defense 
In an action by a subcontrac- 
tor or materialman, the owner, it has been held, 
may defend upon any ground available to the con- 
tractor®® and may take advantage of any defense 
which would defeat the action, if it was a personal 
one against the contractor, to recover for the par- 
So the owner may set 
up facts showing that the subcontractor or material- 
A defendant contrac- 


defense.*® 


right to enforee it.4% 


would be available.*® 


ticular work or material.®* 


man has obtained no lien.®? 


aa Hallahan v. Herbert, 57 N. Y. 
46. Whalen v. Eagle Lime Prod- 
ba Cor e557 IWis) 626, 143) NiWs 
47, Mull v. Jones, 18 NYS 359. 
{a] It is no defense that the filing 


of liens so destroyed the credit of 
the contractors as to force them to 
abandon their contract, because so 
far as the owner is concerned any 
inconvenience he suffers is from the 
conduct of his own contractor, and 
besides he is not damaged because 
he is allowed the full costs of com- 
pleting the contract and other liens 
attach only to the balance of the 
money unpaid on the original con- 
tract. Mull v. Jones, 18 NYS 358. 

48. See cases infra this note. 

[a] It is not a defense (1) that 
the property is in the hands of a 
receiver, aS a sale under a judgment 
could not impair the rights of the 
parties to the receivership suit who 
are not parties to the mechanic’s lien 
proceeding and the purchaser could 
not disturb the possession of the re- 
ceiver, but would be entitied to be- 
come a party to the suit in equity and 
set up his title against the parties 
there. Richardson vy. Hickman, 32 
Ark. 406. (2) Under the provision of 
an agreement with a city contractor 
for furnishing materials that a cer- 
tain per cent of certificates issued for 
the work done by the contractor 
should be assigned to the material- 
man as collateral security and that 
the certificates issued and assigned 
for each section of work should be 
surrendered as the material for that 
section was paid for, it is no defense 
to an action against the city to estab- 
lish the materialman’s lien for ma- 
terial used in subsequent sections 
that plaintiff had been assigned cer- 
tificates sufficient to pay his entire 
claim, the certificates having been 
assigned to secure materials used in 
previous sections and “having been 
surrendered upon payment for such 
materials. Iowa Brick Co. v. Des 
Moines, 111 Iowa 272, 82 NW 922. 
(3) It is no objection to the claim of 
a subcontractor that the principal 
eontractor had no power under its 
charter to make the contract. Gen- 
eral Fire Extinguisher Co. v. Magee 
Carpet Works, 199 Pa. 647, 49 A 366. 
(4) The filing of a lien against de- 
fendant as owner and charging the 
contractor as employer will not es- 
top claimant from proceeding against 
the owner for the sum claimed as 
upon a separate contract made with 
him. Cremin v. Byrnes, 4 E. D. 
Smith (N. Y.) 756. 

49. Chamberlain v. Golden, 86 
SW 521, 27 KyL 686; Young v. Burt- 
man, 1 Phila. (Pa.) 203. 

[a] Public policy.—An agreement 
between a materialman and a con- 
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sion permitting 


tractor that if the latter would not 
take defense to the scire facias the 
materialman would look to the build- 
ing alone and discharge the con- 
tractor from personal liability is 
contrary to the policy of the law 
and void and will not be available as 
a defense in an action between the 
contractor and the materialman be- 
cause the very object of making the 
contractors parties is to call upon 
them to make defense. Young v. 
Burtman, 1 Phila. (Pa.) 203. 

[b] An agreement by defendant as 
against purchasers not parties.— 
Where the evidence tended to estab- 
lish a defense pleaded that the ma- 
terial was not in fact furnished or 
used in the building and after the 
defense was pleaded defendant agreed 
for a consideration to abandon it, but 
at this time he had sold the premises 
and a purchaser from his grantee was 
in possession of the same and neither 
such grantee nor his purchaser was 
a party to the suit, it was held that 
the agreement would not be recog- 
nized to authorize a judgment for 
plaintiff. Chamberlain v. Golden, 86 
Sw 521, 27 KyL 686. 


50. Haggerty v. Grant, 2 B. C. 
ies 

51. Weitzel v. Zane, 61 Pa. Super. 
478. 

[a] Agreement not to file liens.— 


Where a firm of contractors makes an 
assignment for the benefit of credi- 
tors, and subsequently enters into an 
agreement with their creditors by 
which the latter agree to refrain from 
bringing any action against the in- 
solvents, and to release and exoner- 
ate them. from any and all further 
liability, and to release the right to 
file liens against any of the real es- 
tate involved, an owner of real es- 
tate against which one of the credi- 
tors subsequently files a mechanic’s 
lien may set up the agreement as a 
defense under Act June 4, 1901 (P. L. 


p 431) § 36. Weitzel v. Zane, 61 Pa. 
Super. 478. 
52. Hoagland v. Van Etten, 22 


Nebr. 681, 35 NW 869. 

[a] For example, that the labor or 
material was furnished to a con- 
tractor personally, and not as agent 
for the owner, and that no lien has 
been obtained on account of the poor 
work done by such contractor, and 
his subcontractor. Hoagland v. Van 
Etten, 22 Nebr. 681, 35 NW 889. 

{b] Payment to contractor. — 
Where, in a suit by a subcontractor 
to enforce a mechanic’s lien, plain- 
tiff only appealed from a judgment 
dismissing his complaint in so far as 
it affected the original contractor, 
and after the time to appeal had ex- 
pired as to the owner he paid the 
contractor the balance due, such facts 
constituted a defense to plaintiff’s 
claim for a lien against the contrac- 


[40 C.5.] 379 


tor®? or his receiver®4 may take advantage of any 
insufficiency of claim or proof in order to defeat 
a materialman’s lien. 

Existence or payment of other liens. 
the statute the owner cannot be held for more than 
funds in his hands which are not absorbed by prior 
hens, if there are prior liens which exhaust such 
funds, the fact is a defense;°> but under a statute 
making it incumbent on the owner to see that pay- 
ments to the contractor are appropriated to the out- 
standing claims of materialmen and laborers to the 
full amount of the contract price, it is no defense 
to the foreclosure of a materialman’s lien that other 
materialmen may claim liens which would exceed 
the contract price,*® or that others are claiming 
liens which may create a future liability,°’ since 
the owner may defend as against them by showing 
that the money paid to the contractor actually went 
to the discharge of liens.®8 


Where under 


Under a contract provi- 
the owner to withhold from the 


amount due the contractor such sums as may be 


tor, in the absence of proof that the 
money so paid was impressed with a 
trust, and was intended to take the 
place of the lien on the land. Van 
Kannel Revolving Door Co. v. Sloane, 
122 App. Div. 613, 107 NYS‘507, 119 
App. Div. 214, 104 NYS 653; Van 
Kannel Revolving Door Co. v. Sloane, 
122 App. Div. 610, 107 NYS 504. 

53. Commercial Sash, etc., Co. v. 
Thompson, 17 Pa. Dist. 996. 

54. Commercial Sash, ete, Co. v. 
Thompson, supra, 

55. Chamberlain v. O’Connor, 1 E. 
D. Smith (N. Y.) 665, 8 HowPr 45; 
Cronk v. Whittaker, 1 BE. D. Smith 
CNS Yi 16475 

[a] Claimant may contest the va- 
lidity of the liens set up to exhaust 
the fund and if he succeeds in im- 
peaching them take judgment for the 
amount of his ciaim, or if not then a 
judgment to the extent of the avail- 
able fund. lLehretter v. Koffman, 1 
ae D. Smith (N. Y.) 664, CodeRepNS 

4. 

{b] Admission of funds in hand— 
parol acceptance.—Where the owner 
promised to pay the amount on being 
furnished with an order from the 
contractors, it was held that he was 
not precluded from showing in de- 
fense that ,there was nothing due 
from him to the contractors, that the 
promise to accept the order was at 
most an implied admission that there 
was something due on the contract 
which he could explain and rebut, 
and that the promise could not sus- 
tain the action because it was void 
under the statute of frauds, being a 
parol promise to pay the debt of the 
contractors. Pike v. Irwin, 3 N. Y. 
Super. 14. Compare McConnell v. 
Worns, 102 Ala. 587, 14 S 849 (infra 
note 67). 

[c] Objection by other subcon- 
tractors.—An action by a subcontrac- 
tor against the contractor and a 
county wherein a judgment was ren- 
dered against the county for the 
payment of plaintiff’s claim from the 
amount due to the contractor at the 
time the judgment was rendered, 
other subcontractors who brought 
similar actions before anything was 
due to the contractor and who inter- 
vened in plaintiff’s action cannot at- 
tack the judgment on the ground that 
nothing was due the contractor when 
plaintiff's action was commenced be- 
cause if plaintiff is defeated on that 
ground the ruline would defeat the 
other subcontractor’s action. James 
v. Davidson, 81 Wis. 321, 51 NW 
565. 

56. Tuck v. Moss Mfg. Co., 127 Ga. 
729, 56 SE 1001. 

57. Holmes v. Venable, 27 Ga. A. 
431, 109 SH 175. 

58. Tuck v. Moss ‘Mfg. Co., 127 Ga. 
729, 56 SE 1001; Holmes y. ‘Venable, 
27 Ga. A. 431, 109 SE 175, 
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necessary to indemnify the former against claims 
filed by subcontractors, the filing of such claims will 
not defeat the contractor’s right to recover the bal- 
ance,°® and the payment of the entire contract price 
on claims not legally filed with notice of plaintiff’s 
claim will afford no defense to the latter.®° 

Duty to defend. The owner*! or contractor,® as 
the case may be, is not required to defend against 


the liens of subcontractors. 


[§ 518] 2. Want of Title in Defendant or Debtor. 
Under some statutes, that one not a party to the 
suit has a paramount title,°? or want of title in de- 
fendant, and allegations that the title is in the third 
person, will not defeat the action as only the inter- 
est of defendant can be bound;** and a mechanic’s 
len on improvements alone cannot be defeated by 
the party who contracted for them upon the ground 
that he had wrongfully entered upon the land of an- 
On the other hand, 
an answer by a wife made a codefendant that the 
land involved, although appearing to be community 
property from the deeds, was in fact her separate 


other and was a trespasser.®® 


59. Perry v. Levenson, 82 Ap 
Div. 94, 81 NYS 586 [aff 178 N. WY. 
gos 70 NB 1104]. 

60. Jowa Brick Co. v. Des Moines, 
111 Iowa 272, 82 NW 922 (the provi- 
sion for retaining a part of the con- 
tract price was for the owner’s bene- 
fit and could be waived). 

61. Vandenberg vy. P. T. Walton 
Lumber Co., 19 Okl. 169, 92 P 149. 

G2. Vandenberg vy. Pp, T. Walton 
Lumber Co., supra. 

63. Williams v. Lane, 87 Wis. 152, 
58 NW 77; Cook v. Goodyear, 79 Wis. 
606, 48 NW 860. 

4Zstoppel to deny ownership see su- 
pra § 78. 

§ met on leasehold interest see supra 

64. James G. Wilson Mfg. Co. v. 
Chamberlin-Johnson-Du Bose Co., 140 
Ga. 593, 79 SE 465; Ford v. Wilson, 85 
Ga. 109, 11 SE 559; Porter v. Wilder, 
62 Ga. 520; Thurman vy. Willingham, 
18 Ga. A. 395, 89 SE 442; Falconer v. 
Frazier, 15 Miss. 2355 Washburn v. 
Burns, 34 ING lol Se 

[a] Ownership at time suit is 
brought.—It is no answer that de- 
fendant did not own the property at 
the time suit was brought as he may 
have owned it when the lien attached. 
Ainsworth vy. Atkinson, 14 Ind. 538. 

[b] Rule applied.—A plea to a 
scire facias that defendant is not 
the owner was held improper, as that 
was not an issue to be raised in that 
proceeding. Spare v. Walz, 15 Phila. 
(Pa.) 263. 

Estoppel see infra § 519. 

65. Lane v. Snow, 66 Iowa 544, 24 
NW 35. 

Lien on improvements see supra 
§§ 31-55. 

66. Owens v. Hord, 14 Tex. Civ. A. 
542, 37 SW 1093. 

67. McConnell v. Worns, 102 Ala. 
587, 14-S 849; Kenny v. Monahan, 53 
App. Div. 421, 66 NYS 10 [aff 169 
N. Y. 591 mem, 62 NE 1096 mem]; 

Bunton v. Palm, (Tex.) 9 SW 182 
- (as against an innocent purchaser). 
Compare Pike v. Irwin, 3 N. Y. Super. 
14 (supra § 517 note 55 [b]). 

[a] Mortgagee.—The validity of 
the claim of one who brings suit to 
enforce a mechanic’s lien cannot be 
questioned by a mortgagee, who did 
not attack the validity or amount of 
such claim until he ‘excepted to 
ratification of the auditor’s account 
for distribution of the proceeds of 
sale, but who, in his petition filed in 
the case after the decree for sale, 
made on admission by the owner of 
the property of the correctness of the 
claim, merely asked to be recognized 
by representation in such decree, and 
who thereafter joined in active oppo- 
sition to the motion of other lien- 
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fenses. 
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estate which was known to the lienor, has been held 
to present an issue.°° 

[§ 519] 38. Waiver and Estoppel to Assert De- 
A party may by waiver or estoppel be pre- 
cluded from resisting or attacking a mechanic’s 
lien;®7 but he should not be held to waive any for- 
mality that is necessary to perfect a mechanic’s 
lien against him unless it clearly appears from the 


evidence that he actually intended to waive it, or 


against lens.?° 


holders based on invalidity of such 
claim. Title Guarantee, etc., Co. v. 
Burdette, 104 Md. 666, 65 A 341. 

[b] Statement as to funds. — 
Where defendant failed to comply 
with the Mechanics’ Lien Law to 
protect his property from the en- 
forcement of a subcontractor’s lien, 
and told the subcontractor that he 
had enough to pay him from the 
money going to the principal con- 
tractor, and allowed the subcontrac- 
tor to complete the contract, he was 
estopped to deny that he had money 
of the principal contractor’s suffi- 
cient to pay the subcontractor. Mc- 
Connell vy. Worns, 102 Ala. 587, 14 S 
849. 

[ec] Delay in completion of con- 
tract is waived as a defense but not 
as a counterclaim, by permitting the 
completion of the work. Kenny v. 
Monahan, 53 App. Div. 421, 66 NYS 
10 [aff 169 N. Y. 591 mem, 62 NE 
1096 mem], 

{d] Putting title in another’s 
name.—One induced by fraud to con- 
vey title to land to another, under a 
contract contemplating the construc- 
tion of buildings thereon, cannot, in 
an action to set aside the conveyance 
and discharge the property from 
liens, defeat the claims of those who, 
in good faith, relying on the appar- 
ent title of the purchaser, furnished 
materials and performed labor in the 
construction of the buildings con- 
templated, and complied with the 
statutory requirements in establish- 
ing their liens. West v. Badger 
Lumber Co., 56 Kan. 287, 43 P 239. 

fe] In California (1) Code Civ. 
Proc. § 1187 provided that an owner 
who did not file for record a notice 
stating the date of the completion of 
the contract would be estopped from 
asserting a defense based upon the 
ground that the lien was not filed in 


time. Schwarz & Gottlieb, Ine. v. 
Marcuse, Lip Cal.) 401) 1658 PB sols: 
Boscus v. Waldmann, 31 Cal. A. 245, 


160 P 180. (2) This statute was held 
not to apply where the lien was 
claimed for a_ street improvement 
(Meyer v. City St. Impr. Co., 164 Cal. 
645, 130 P 215), (8) or where the 
work was done on material furnished 
without a contract (Irwin v. Silva, 
40 Cal. A. 185, 180 P 361). (4) Where 
the owner of premises by his state- 
ments leads a materialman to believe 
that the building thereon is not 
completed, and the materialman re- 
lies thereon and delays ‘filing his 
mechanic’s lien, the owner is bound 
by his statements in proceedings to 
foreclose the lien, in view of Code 
Civ. Proc. § 1962 subd 8,° providing 
that where one has by his own act 
intentionally led another to believe a 


his conduct has been such as to estop him to deny 
that he did waive it.% 
pleads to a scire facias to enforce a lien does not 
waive the defense that a condition to the right to 
file a hen has not been complied with.® 
because a grantee purchases property subject to all 
‘liens thereon does not estop him from defending 


So the fact that the owner 


Merely 


[§ 520] 4. Matters in Reduction of Recovery; Re- 
coupment, Set-Off, and Counterclaim—a. In General. 
Proper demands against the contractor may be set 
off or pleaded by way of counterclaim to defeat his 
lien,”! the nature of the demand which may be so 


thing true, and to act upon the belief, 
he cannot in litigation arising out of 
his act be permitted to falsify it. 
Hubbard v. Lee, 6 Cal. A. 602, 92 P 


Floyd v. Rathledge, 41 Ill. A. 
3.0 .IerEDS We (Craig; rex, Civ As) 
60 SW 62. 

[a] Waiver by the husband of all 
claims against the contractor for 
failure to comply with the contract 
will not affect the wife’s right to 
assert the invalidity of the lien where 
the property is a homestead and no 
lien has in fact attached by a failure 
substantially to comply with the con- 
tract. Rhodes v. Jones, 26 Tex. Civ. 
A. 568, 64 SW 699. 

[b] Architect’s ordering of extra 
work does not operate aS a waiver by 
the owner of an objection that the 
contract was completed more than 
six months prior to filing the lien. 
Commercial Sash, ete., Co. v. Thomp- 
Sony iva Pan Dist, 99/6. 

69. McVey v. Kaufmann, 223 Pa. 
125, 72 A 503; Mansfield v. Ocipa, 28 
Pare Dist. 120. 

70. Jones v. Manning, 6 NYS 338. 
But see Chicago Iumber Co. vy. 
Dillon, 13 Colo; A.,.196,. 56 P” 989 
(holding that, if a grantee in a trust 
deed reserves a _ sufficient sum to 
meet a lien, with notice of the par- 
ticular claim, and the work or ma- 
terial is furnished, the lien claimant 
should recover such amount, al- 
though the lien is invalid). 

Purchase after judgment see infra 
§ 746. - 

71. Ark.—Brackney v. Turrentine, 
14 Ark, 416. 

Cal.—Wyman vy. Hooker, 2 CalzA. 
SOneS om ioe 

De 1.—Voightmann vy. 
Trust Bldg. 
920. 

Fla.—Southern Ferro Concrete Co. 
v. Nederal Terra Cotta Co. 79 Fila. 
376, 84 S 171.. 

Ill—REagle Iron Works Co. v. 
Franklin County Collieries Co., 180 
Ill. A. 76; Bostrom vy. Becker, 172 Ill. 
A. 410. 

Ind.—Bird y. St. John’s HEpiscopal 
Church, 154 Ind. 138, 56 NE 129, 

Kan.—Tracy v. Kerr, 47 Kan. 656, 
28 P 707. 

N. Y.—Richman v. New York, 89 
Mise. 213, 151 NYS 744. 

Wis.—Thien v. Brand, 142 Wis. 85, 
124 NW 999, 20 AnnCas 521. 

[a] Lien claims.—(1) Under a 
statute providing for the payment 
out of the owner’s property of all 
valid liens established against it, the 
owner may set up such payment as 
credits in an action against him by 
the contractor in the same marner as 
he may set up any defense pleadable 


Wiimineton 
Corp., 23 Del. 265, 78 A 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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availed of and the manner in which it is to be set 
up being controlled ordinarily by the rules of local 
practice as to matters of recoupment, set-off, or 
counterelaim,’? and the right of set-off being per- 
missive but not obligatory.7* Where the owner 
wrongfully refuses to pay the contractor or to 
honor his orders for the payment of workmen, 
thereby causing liens to be filed, or wrongfully con- 
tests the actions brought for foreclosure of the 
liens, he cannot set off the costs thus caused by his 
own wrongful act against the claim of the contractor 
or his assignee.“* Under a statute providing that 
during the pendency of an action to enforce the hen 
of one claiming under the contractor the owner may 
withhold from the contractor the amount of money 
for which the claim is filed and in case of judg- 
ment deduct the amount thereof from the contrac- 
tor’s claim, such deduction can be made only in 
case of a judgment.?® Where a notice by a work- 
man or materialman is construed as working an 
assignment pro tanto of the debt due by the owner 
to the contractor, the owner can have no allowance 
as against the contractor until there is actual pay- 
ment of the sum which is in law equivalent.** How- 
ever, where the contractor has recovered judgment 
against the owner for the debt so assigned and is 
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attempting to enforce it in fraud of the rights of 
the workmen or materialmen, the court may enjoin 
its collection, take possession of the funds, and ad- 
just the rights and equities of claimants.’? 

Action by subcontractor, materialman, or laborer. 
In an action by a subcontractor, the owner cannot 
plead by way of set-off a demand entirely independ- 
ent of and unrelated to the original contract, under 
which. the work and material were furnished,’® or 
take advantage of payments to the contractor con- 
trary to the provisions of the statute;*® but upon 
the principle that the statute purports to protect 
hen claimants only to the extent of moneys which 
may be due from the owner to the contractor under 
the original contract, it is held that, while the owner 
cannot make a subsequently acquired set-off against 
the contractor available against the demand of a 
mechanic to defeat his right to resort to an indebted- 
ness of the owner to the contractor which existed 
when the mechanic performed his labor,®° the owner 
may set off an indebtedness against the contractor 
which existed at the time the contract was made to 
defeat the claims of other mechanies.8! Where the 
contractor is the primary debtor in an action by a 
subcontractor in which the former is a party, he 
may set up by way of counterclaim or set-off any 


in an ordinary action on a contract. 
Los Angeles Pressed Brick Co. v. 
Higgins, 8 Cal. A. 514, 97 P 414, 420. 
(2) Where the contract provides that 
the owner may retain from the money 
due to the contractor a sum suffi- 
eient to dis¢harge all liens which the 
contractor should pay and for which 
the propérty might be liable, the 
owner is entitled to a credit upon a 
judgment in favor of the contractor 
for the amounts due subcontractors 
for which they have established their 
liens. Bird v. St. John’s Episcopal 
Church, 154 Ind. 138, 56 NE 129. 

[b] Attorney’s fees.—The owner 
is not entitled to deduct an attorney’s 
fee incurred in defending against a 
materialman’s lien suit from the 
claim of the contractor where he 
might have paid the amount of the 
materialman’s claim and deducted it 
from the amount due the contractor. 
Lane v. F. S. Miller Lumber Co., 101 
Okl. 14, 222 P 968. 

{c] Scire facias.—Set-off can be 
pleaded in scire facias on a mechan- 
ic’s lien. Voigtmann v. Wilmington 
aauet Bldg. Corp.,.23 Del. .265, 78 A 

9 

72. See cases infra this note. 

[a] Orders drawn by the contrac- 
tor upon the owner for the payment 
of subcontractors which have been 
paid by the owner constitute a proper 
charge or counterclaim against the 
contractor and a= proper _ set-off 
against the demand of the contrac- 
tor’s assignee. Boucher v. Powers, 29 
Mont. 342, 74 P 942. 

[b] A demand, which accrued in 
another transaction, from plaintiff to 
the owner, may be set off by the 
latter. Owens v. Ackerson, 1 E. D. 
Smith (N. Y.) 691, 8 HowPr 199. 
Contra Naylor v. Smith, 63 N. J. L. 
596, 44 A 649 (statute precludes lienor 
for suing for such debts and thereby 
precludes their being set off). 

[c] Independent covenants.—If a 
building contract embodies another 
and independent contract between the 
parties of different natures to be per- 
formed at different and distinct pe- 
riods, in an action to enforce the me- 
chanic’s lien under the building con- 
tract a claim arising as for a breach 
of the other and independent cove- 
nant contained in the same instru- 
ment is not available as a_ set-off. 
McQuaide v. Stewart, 48 Pa. 198 
(in a suit to foreclose a mechan- 
ic’s lien under an agreement which 
provided further for a lease to plain- 
tiff for a term of years, a claim 
for rent accruing subsequently to 


the completion of the building can- 
not be set off; the two claims in 
this instance do not arise out of the 
same transaction). 

{d] Demand against subcontrac- 
tor.—Where the owner has a cause of 
action personally against the sub- 
contractor growing out of the lien 
statute, he may set it up by way of 
counterclaim. Thus under a statute 
requiring a subcontractor to join the 
contractor as defendant and that the 
contractor shall defend the claim at 
his own expense where the subcon- 
tractor fails to join the contractor 
and afterward takes an assignment 
of the contractor’s claim in a subse- 
quent suit to enforce the assigned 
claim, defendant may set up the dam- 
ages by reason of the failure to join 
the contractor in the first proceeding. 


Tracy v. Kerr, 47 Kan. 656, 28 P 
707. 
Recoupment, set-off, and counter- 


claim generally see Set-Off and Coun- 
terclaim [27 Cyc 618]. 

73. In re Kyte, 182 Fed. 166. 

74. Boucher v. Powers, 29 Mont. 
342, 74 P 942; Powell v. Nolan, 27 
Wash. 318, 67 P 712, 68 P 389. 


75. Powell v. Nolan, supra. 
76. Wightman v. Brenner, 26 N. J. 
Eq. 489. 


77. Wightman v. Brenner, supra. 

78. See Develin v. Mack, 2 Daly 
(N. Y.) 94 (holding that under a 
provision declaring that no transfer 
of the contractor’s interest should af- 
fect the right of any person to file 
liens, the Lien Law operated as an 
equitable transfer to a lienor of the 
money due to the general contractor 
at the time of the filing of the lien 
against which nothing should pre- 
vail except that which should spring 
out of the contract itself, and there- 
fore the retention by the owner out 
of the sum due the contractor of an 
amount claimed as damages in an in- 
dependent suit between the owner and 
contractor would be regarded as a 
transfer within the spirit of the act 
which could not destroy the equitable 
assignment of the fund due to the 
contractor so as to affect the right 
of the subcontractor); Hoyt v. Miner, 
7 SHI? (Ne Ys) 525¢=(holdine™ that 
nothing short of what would be 
equivalent to a bona fide payment 
can reduce the fund in the owner’s 
hands); Bennett v. Devitt, 25 Man. 
421 (the owner cannot as against a 
subcontractor or workmen set off 
against the contract price a debt due 
to him by the contractor totally un- 
connected with the contract unless 


there has been an agreement provid- 
ing for such set-off before the lien 
arose). : 

79. Hannah, etc., Mercantile Co. v. 
Hartzell, 125.Mich. 177, 84 NW 52 
(where the statute requires the dis- 
tribution of payments to the contrac- 
tor to be made pro rata among sub- 
contractors and materialmen, the 
owner cannot require deductions of 
payments against claimants asserting 
their liens in the absence of a show- 
ing that payments made to the con- 
tractor were so distributed); Pelham 
Operating Co. v. Forty-Second St., 
aeee Cor, 385°) Mise? Vso s el asin yas, 


[a] Rule applied.— Where the 
owner of land gave his note to a con- 
tractor, who indorsed it to a subcon- 
tractor, under an agreement that it 
should not be enforced against the 
owner for more than was due on com- 
pletion of the job, or for more than 
the work done if the job was not com- 
pleted, and the subcontractor trans- 
ferred the note to a bona fide holder 
without notice of the agreement, who 
enforced payment, the owner could 
not claim credit for the note as 
against another subcontractor, who 
filed his lien before payment of the 
note, neither the note nor the agree- 
ment having been filed, as required 
by Lien L. § 15. Pelham Operating 
Co. v. Forty-Second St., ete., Co., 85 
Mise. 189, 148 NYS 96. 

80. Bullock v. Horn, 44 Oh. St. 420, 
7 NE 737. 

81. Stark v. Simmons, 54 Oh. St. 
435, 43 NE 999; Lane v. Bailey, 7 
OhNPNS 198. 

[a] Indebtedness greater than the 
amount to become due under the con- 
tract existing at the time the con- 
tract was made, the owner is never 
indebted to the contractor within the 
purpose of the_ statute. Stark v. 
Simmons, 54 Oh. St. 435, 43 NE 


99. 

{b] Statutory provision exclusive. 
—The provision of the statute that 
if. the owner by collusion or fraud 
pays in advance of the payments due 
under the contract and thereby dimin- 
ishes the fund available to the sub- 
contractor, he shall be liable as if 
such payment had not been made, 
would seem to be exclusive in defin- 
ing the circumstances which will give 
the sublienor a right to resort to an 
obligation which as between the 
owner and contractor had been dis- 
charged when the sublienor’s right 
accrued. Stark v. Simmons, 54 Oh. 
St. 435,:48 NE 999. 
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demand which he may have against the subcon- 
Where the owner asserts his dissatis- 
faction with the materials furnished for which a 
lien is claimed, he cannot, on his lability being 
established, claim the right to reduction from the 
contract price in the amount that an allowance was 
made to the lienor by the one from whom the 
lienor purchased the materials involved because 
of the expense of collection rendered necessary by 


tractor.®? 


82. Westcott vy. Bridwell, 40 Mo. 
146; Christopher, ete., Architectural 
Iron, ete., Co. v. BE. A. Steininger 


Constr. Co., 200 Mo. A. 33, 205 SW 278 
(with interest from date of demand 
for payment); Cody v. Turn Verein, 
48 App. Div. 279, 64 NYS 219 [aff 167 
N. Y. 607 mem, 60 NE 1108 mem]; 
Smack v. Cathedral of Incarnation, 31 
App. Div. 559, 52 NYS 168; Grogan v. 
McMahon, 4 E. D. Smith (N. Y.) 754, 
6 AbbPr 306; Gable v. Parry, 13 Pa. 
181. 

[a] Where claimant fails to estab- 
lish his lien, he having never sub- 
stantially -—performed his contract, a 
counterclaim by the contractor for 
the expense of completing the work 
must be held to fall with the fail- 
ure of the contract out of which it 
arose. Kohl v. Fleming, 21 Misc, 
690, 47 NYS 1092. 

{b] Under a direct lien statute 
which provides that the contractor 
shall defend the claims of subcon- 
tractors, materialmen, or _ laborers 
upon all legitimate grounds and at 
his own expense, the owner is entitled 
to insist upon a counterclaim for 
damages which the contractor has 
against claimant. Seeman vy. Bie- 
mann, 108 Wis. 365, 84 NW 490. 

83. Manhattan Constr. Co. v. Pratt, 
(Ark.) 150 SW_ 697. 

84. U. S.—Winder v. Caldwell, 14 
How. 434, 14 L. ed. 487. 

Cal.—Bridgeport First Nat. Bank 
v. Perris Irr. Dist., 107 Cal. 55, 40 P 
45. 

Dak.—McCormack vy. Phillips, 4 
‘Dak. 506, 34 NW_ 39. 

Del.—May v. Howell, 121 A 650. 

D. C.—Burn v. Whittlesey, 9 D. C. 
189. 

Ida.—Steltz v. Armory Co., 15 Ida. 
551, 99 P 98, 20 LRANS 872. 

Tll.— Strawn v. Cogswell, 28 Ill. 457; 
Heberlein v. Wendt, 99 Ill. A. 506; 
Benner v. Schmidt, 44 Ill. A. 304. See 
Hallgren v. Cowles, 184 Ill. A. 87. 

Minn.—Bauman v. Metzger, 145 
Minn. 133, 176 NW 497. 

Mo.—McAdow v. Ross, 53 Mo. 199; 
Dengler v. Auer, 55 Mo. A. 548; 
Shouse v. Neiswaanger, 18 Mo. A. 236. 

Nebr.—Milsap v. Ball, 30 Nebr. 728, 
46 NW 1125. 

N. Y.—Raymore Realty Co. v. 
Pfotenhauer-Nesbit Co., 139 App. Div. 
136, 123 NYS 875; Gourdier Vv. Thorp, 
1 E. D. Smith 697; Bulkly v. Healy, 
12 NYS 54. See Perry v. Levenson, 
82 App. Div. 94, 81 NYS 586 [aff 178 
N. Y. 559 mem, 70 NE 1104 mem] 
(holding that, where the contract is 
substantially complete, deduction may 
be made for trivial omissions). 

Or.—McCormack v. SBertschinger, 
237 P 363. 

Pa.—Murphy v. Bear, 240 Pa. 448, 
87 A 854; Rockwell Mfg. Co. v. Cam- 
bridge Springs Co., 191 Pa. 386, 43 A 
827; Blessing vy, Miller, 102 Pa, 45: 
McQuaide v. Stewart, 48 Pa. 198; 
Bayne v. Gaylord, 3 Watts 301 (set- 
off in scire facias proceedings to de- 
feat plaintiff’s claim). 

G. Gi—Spears: v.. Du: Rant, 76. S...C. 
19, 56 SE 652. i 

Tex.—Wright v. Meyer, (Civ. A.) 25 
SW i122. 

Utah.—Culmer v. Clift, 14 Utah 286, 
47 P 85. 

Va.—Adams v. Tri-City Amusement 
‘Co., 123 Va, 4738, 98 SE 647. 

W. Va.—West Virginia Bldg. Co. v. 
Saucer, 45 W. Va. 483, 31 SE 965, 72 
AmSR 822. 

Wis.—Seeman y. Biemann, 108 Wis. 
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eral. Damages 


365, 84 NW 490; Laycock vy. Parker, 


103 Wis. 161, 79 NW 327; Arndt v. 
Keller, 96 Wis. 274, 71 NW 651. 

B. C.—Allen vy. Deane, 14 WestLR 
622. 

Vo Biased v. Stringer, 20 Ont. 
148. 

[a] Nature of remedy.—While un- 


liquidated damages cannot be the sub- 
ject of set-off generally, the total or 
partial failure of consideration, acts 
of nonfeasance or misfeasance imme- 
diately connected with the cause of 
action, or any equitable defense aris- 
ing out of the same transaction may 
be given in evidence in mitigation of 
damages or recouped, not strictly by 
way of defalcation or set-off, but for 
the purpose of defeating plaintiff’s 
action in whole or in part and to 
avoid circuity of action. Winder v. 
Caldwell, 14 How. (U. S.) 434, 14 L. 
ed. 487. 

[b] Personal judgment. — (1) 
Where a plaintiff or petitioner cannot, 
under the statutory proceeding, re- 
cover a judgment in personam against 
defendant, there is no good reason 
why a defendant should be allowed 
to allege a state of facts that would 
enable him to recover a judgment in 
personam against plaintiff. Tenney 
v. Anderson Water, etc., Co., 67 S. C. 
11, 45 SE 111. (2) Unliquidated dam- 
ages, arising from deficiency in the 
performance of a contract for the 
erection of a building, may be given 
in evidence as a set-off against plain- 
tiff’s claim under a mechanic’s lien, 
although it will not authorize the 
jury to find a balance in favor of de- 
fendant. Bayne vy. Gaylord, 3 Watts 
(Pa.) 301. See Bostrom v. Becker, 
172 Ill, A. 410. 

[c] Damages upon abandonment 
of contract.—(1) Where the contrac- 
tor. agreed to furnish material and 
construct the house, the first payment 
to be made when the house was fully 
inclosed and roofed, and before the 
house was roofed the contractor 
stopped furnishing material and filed 
a notice of mechanic’s lien, it was 
held that no lien could be enforced 
under these conditions and that the 
owner might recover under his coun- 
terclaim for damages. Woolf v. 
Schaefer, 41 Misc. 640, 85 NYS 205 
{rev on other grounds 1038 App. Div. 
567, 98 NYS 184]. (2) Where a ma- 
terialman sought to enforce his lien, 
and also asserted a claim assigned to 
him by the contractors and builders, 
and defendant had completed the 
building on failure of the builders, 
defendant was not necessarily en- 
titled *0 an allowance of all he actu- 
ally expended in the completion, but 
only to such sum as was necessarily 
expended in completing the building 
according to the contract. Tisdale 
Lumber Co. y. Droge, 147 App. Div. 


55, 1381 NYS 683. 

[d] Other remedy fixed by con- 
tract. — Although the contractor 
agreed that if certain equipment 


should not prove of a certain capac- 
ity, it would be removed and no pay- 
ment shouldbe made, the owner’s 
remedy for a breach of the guaranty 
was not limited to the one set out 
in the contract, but it could counter- 
claim for damages in an action to 
foreclose a mechanic’s lien for the 
price where the owner was compelled 
to make a large expenditure before 
the equipment could be tested and 
he had paid a part of the price and 
continued to use it after it had failed 


[$§ 520-521 


the contest of the materialman’s claim.*? 
[§ 521] b. Default in Performance—(1) In Gen- 


resulting from a default in the 


performance of a contract for the erection of build- 
ings or improvements, as by delay in completing 
performance, defects in construction and material 
used, and the like, may be set up to reduce or de- 
feat the claim of the builder or mechanic** in the 
absence of a waiver or estoppel to assert them.** 


to fulfill the guaranty. J. L. White 
Furnace Co. v. C. W. Miller Transfer 
Co., 181 App. Div. 559, 115 NYS 625. 

[e] After sale.—A vendor of land 
under a contract in which he agrees 
to advance to the vendee money to 
enable the latter to complete unfin- 
ished houses which he stipulated to 
complete by a certain time cannot re- 
coup as damages in an action by the 
materialman rents and profits on ac- 
count of the vendee’s failure to com- 
plete the houses within the time fixed, 
not having claimed a _ forfeiture 
against the vendee on that ground 
but having acquiesced and made fur- 
ther payments after the building was. 
completed and having taken posses- 
sion of the houses but not in pursu- 
ance to the terms of the contract of 
sale, the houses not being for the use 
of the vendor when completed but 
for the use and occupation of his 


vendee. Schuyler v. Hayward, 67 
N.Y. 253, 
{f] Contract of tenant.—(1) The 


owner cannot counterclaim for breach 
of a written contract with his tenant 
to which he was not a party. Bau- 
man v. Metzger, 145 Minn. 133, 176 
NW 497. (2) Where work is done 
under an oral contract, a counter- 
claim based upon the tort of the 
lienor in performing a written con- 
tract with defendant’s tenant damag- 


ing defendant’s building may be 
maintained. Bauman vy. Metzger, 
supra. 

[g] Measure of damages.—(1) The 


difference in value between the bad 
material and the material which 
should have been used was not an 
adequate measure of damages in the 
particular case. Wood v. Stringer, 
20 Ont. 148. (2) Loss of tenant is 
properly excluded where there is no 
evidence of notice to plaintiff that the 
building was to be completed by a 
specified time for occupation by any 
particular tenant. Murphy v. Bear, 
240 Pa, 448, 87 “A 854. 
oem of indemnity see supra § 
85. Mich.—Kotcher v. Perrin, 149 
Mich, 690, 118 NW 284. aa 


Nebr.—Hibbard v. 
Nebr. 147, 49 NW 219. 

N. Y.—Murphy v. Stickley Simonds 
Co., 82 Hun 158, 31 NYS 295 [aff 152 
N. Y. 626 mem, 46 NE 1149 mem]; 
Close y. Clark, 16 Daly 91, 9 NYS 538; 
Meehan v. Williams, 2 Daly 367,-36 
HowPr 73; Holl v. Long, 34 Misc. 1, 
68 NYS 522; Beinhauer v. Gleason, 
15 NYSt 227 [aff 119 N. Y. 658 mem, 
23 NE 1150 mem]. 

Tex.—Wright v. Meyer, (Civ. A.) 25 
SW 1122. 

Wis.—Ashland Lime, ete., Co. 
Shores, 105 Wis. 122, 81 NW 136. 

[a] Expenses due to owner.—J. V. 
Vrooman Sons Co. v. Pierce, 179 App. 
Div. 436, 165 NYS: 929; Chariton :v. 
Scoville, 68 Hun 348, 22 NYS 883 [aff 
144 N. Y. 691 mem, 39 NE 394]. 

[b] Waiver or estoppel not shown. 
—(1) The mere fact that materials 
are received will not estop the pur- 
chaser from claiming damage if the 
materials were defective. ‘Strawn v. 
Cogswell, 28 Ill. 457; Wood v. String- 
er, 20 Ont. 148. (2) Defense that 
architect lienor failed properly to 
perform his work is not barred be- 
cause the owner occupies the build- 
ing before completion, unless it is 
agreed that occupancy is to have 
that effect. May v. Howell, (Del.) 
121 A 650. 


Talmage, 


Vv. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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This rule applies to the default of a subcontractor, 
laborer, or materialman, where the proceeding is 
brought by such a lien "claimant, 86 and where the 
general .contractor is a party to the proceedings, 
he may set up by counterclaim a demand for dam- 
ages against the subcontractor for a default in the 
performance of the contract.87 The rule as to dam- 
ages has been held to be the same as it would be 
on a quantum meruit by the builder against the 
owner,** or by the owner against the builder for 
damages arising out of defective construction,®® and 
a counterclaim which is based on fraud is to be 
treated upon the same footing as if defendant had 
brought an action therefor grounded upon fraud.%° 

In equity defendant in a suit to foreclose a me- 
chanic’s lien has been allowed to mainiain a cross 
bill for damages on account of plaintiff’s failure 
to construct the building according to contract,®* 
although by other authorities, the right has been 
denied in the absence of statutory permission.°22. A 
court of equity is governed mainly by considerations 
It does 
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not disregard legal rights; on the contrary it fol- 
lows the law; but it may allow something for what 
is deemed insufficient work while granting a decree 
for the amount found equitably due.®* 

Liquidated damages provided for in the contract 
for such delay, defects, etc., may be recouped or 
set off against plaintiff’s claim to defeat his lien 
in whole or in part.%* 

[§ 522] (2) Default of Contractor against Claim 
of Subcontractor, Laborer, or Materialman. Where 
the lien given to subcontractors, materialmen, or 
laborers is direct,®® according to some authorities 
the owner is not entitled to assert as against their 
claims for liens any claim which he may have 
against the original contractor for his default in 
the performance of the contract.°° However, it has 
been held to the contrary that the owner may offset 
such damages arising out of the default of the prin- 
cipal contractor as may be said to have been in the 
contemplation of the parties when the contract was 
made,®* and it has been held that, although the 
statute provides that as to liens other than that 


of right and justice between the parties. 


[c] Plan furnished by lienor.—In 
a building contractor’s action to fore- 
close a mechanic’s lien, wherein the 
owner claims damages for defective 
construction, plaintiff cannot avail 
himself of a claim that the construc- 
tion is according to plans and speci- 
fications where they were furnished 
by himself. Lincoln Stone, etc., Co. 
v. Ludwig, 94 Nebr. 722, 144 NW 782. 

{dj Sale of goods distinguished.— 
Notwithstanding the general rule that 
having accepted goods contracted for 
at a time later than that at which the 
delivery was agreed upon defendant 
cannot set up the delay as a defense 
to plaintiff’s recovery of the price, 
yet he may set up damages resulting 
from such delay by reason of which 
he suffered loss in his business and 
profits to be derived therefrom where 
he alleges that he could not find such 
lumber as he had contracted for in 
such large quantities and could not 
purchase it in such quantities from 
other parties and proceed with the 
finishing of the building and was 
therefore compelled to wait on ac- 
count of the delays caused by plain- 
tiff. Rockwell Mfg. Co. v. Cambridge 
Springs Co., 191 Pa. 386, 43 A 327. 

Acceptance and waiver see Building 
and Construction Contracts §§ 138- 
141. 

Excuses for defective performance 
or nonperformance see Building and 
Construction Contracts §§ 142-147. 

sé. Fla.—Southern Ferro Concrete 
Co. v. Federal Terra Cotta Co., 79 Fla. 
376, 84 S 171. 

Ill.—Mantonya v. Reilly, 184 Ill. 
183, 56 NE 425 [aff 83 Ill. A. 275]. 

Kan.—Wichita Sash, etc. Co. v. 
Weil, 80 Kan. 606, 103 P 1003. 

Ky.—Monyanan vy. Lancaster, 168 


Ky. 677, 182 SW 862; American Radi- 
ator Co. v. McKee, 140 Ky. 105, 130 
SW. 977. 


N. Y.—King v. Moore, 61 App. Div. 
609, 70 NYS 6; Frederick v. Goodman 
St. Homestead Assoc., 29 NYS 1041. 

Pa.—Taylor v. Murphy, 148 Pa. 337, 
23 A 1134, 33 AmSR 825; Millsboro 
Lumber Co. v. Duzbay, 37 Pa. Co. 246. 
See Merritt v. Poli, 2386 Pa. 170, 84 A 
683 (whether subcontractor caused 
delay in completion of building held 


for jury). 
Wis.—West Allis Lumber Co. v. 
Wiesenthal, 141 Wis. 460, 124 NW 


498; Ashland Lime, etc., Co. v. Shores, 
105 Wis. 122, 81 NW 136. 

[a] Defenses available to con- 
tractor.—In an action to enforce a 
subcontractor’s lien, the owner is en- 
titled to all defenses to the claim 
which the principal contractor might 
rightfully insist upon, which include 
damages for failure properly to per- 
form the subcontract. West Allis 
Lumber Co. v. Wiesenthal, 141 Wis. 
460, 124 NW 498. 


{[b] Defective material.—(1) The 
subcontractor is bound by the orig- 
inal contract, and if he furnishes de- 
fective material his claim may be 
made and reduced by claim for dam- 
ages on account of such defective ma- 
terial. Monyahan v. Lancaster, 168 
Ky. 677, 182 SW 862; Taylor v. Mur- 
phy, 148 Pa. 337, 23 A 1134, 33 AmSR 
825. (2) Scire facias on a mechanic’s 
lien being in the nature of assumpsit 
for labor and materials furnished by 
claimants, they can recover the value 
of defective material received and 
used by the contractor or owner. 
Voigtmann v. Wilmington Trust Bldg. 
Corp., 23 Del. 265, 78 A 920. 

[ec] Latent defects. — Wisconsin 
Red Pressed Brick Co. v. Hood, 67 
Minn. 329, 69 NW 1091, 64 AmSR 418. 

{d] Where the contractor accepts 
material not conforming to contract, 
the owner must look to the contractor 
for damages and cannot claim them 
against materialman. Rieflin v. Graf- 
ton, 63 Wash. 387, 115 P 851. 

87. Cody v. Turn Verein, 48 App. 
Dive 279 -64-NYS 219 Laff, 167° N.Y. 
607 mem, 60 NE 1108 mem]; Richman 
v. New York, 89 Misc. 213, 151 NYS 
744. 

[a] Under a statute allowing de- 
fendant in actions upon contract to 
recoup all damages he may have sus- 
tained by reason of any cause of ac- 
tion arising out of the contract or 
transaction which is the subject of 
the action, the principal contractor 
in a suit by a subcontractor against 
him and the owner may recoup dam- 
ages caused by the subcontractor’s 
bad workmanship and use of defective 
materials. Mayer Ice Mach., etc., Co. 
v. Van Voorhis, 88 N. J. L. 7, 95 A 


%35. 
Pelatowski v. Black, 213 Mass. 
428, 100 NE 831. 

89. Pelatowski v. Black, supra. 

90. Johnson Service Co. v. Kruse, 
121 Minn. 28, 140 NW 118, AnnCas 
1914C 850. 

91. See Springfield Milling Co. v. 
Barnard, etc., Mfg. Co., 81 Fed. 261, 
26 CCA 389 (sustaining a cross bill 
which alleged the nonfulfillment of 
the guaranties of the contract and 
also that complainant had damaged 
defendant’s mill and asked for a can- 
cellation of the recorded lien and for 
a judgment for the damages) ; Koch 
vy. Sumner, 145 Mich. 358, 108 Nw 7 25 
(holding that this remedy is By atieble 
notwithstanding the only provision of 
the Lien Law authorizing a personal 
decree relates to a personal decree 
against the party liable for the lien 
claims). 

92. Brown v. Boker; 20 D. C. 99; 
McCarthy v. Neu, 93 Ill. 455. See 
Norton y. Sinkhorn, 63 N. J. Eq. 313, 
50 A 506 [mod 61 N. J. Eq. 508, 48 A 
822, upon another point] (where alle- 


gations were stricken out in so far 
as they were in the nature of.a cross. 
bill for personal judgment). 

[a] Bight to proceed at law.—A 
cross bill for damages for defective 
work cannot be filed in a suit to en- 


‘force a mechanic’s lien, but the court 


may reserve to defendant the right 
to proceed at law, and to that end, 
if need be, may enjoin the lienor to 
plead limitations. Brown y. Boker, 
209 DC. 9 98 

93. Heberlein v. Wendt, 99 Ill. A, 
506; Julin v. Ristow Poths Mfg. Co., 
54. Ill. A. 460 (under a cross bill). 
See Burn v. Whittlesey, 9 D. C. 189. 

94. Winder v. Caldwell, 14 How. 
(U. S.) 434, 14 L. ed. 487; Tenney v. 
Anderson, etc., Power Co., 69 S.C. 
430, 48 SE 457; McManus v. Roths- 
child, 25 Ont. L. 138, 20 OntWR 469. 
See McBean v. Kinnear, 23 Ont. 313. 
(where a provision as to liquidated 
damages authorizes them to be de- 
ducted from the contract price, they 
may be so dedugted even as against 
a lienholder claxming adversely to 
the contractor under a statute giving 
a lien only on what remains due from 
the owner to the contractor). 

95. Direct or indirect character of 
lien see supra §§ 161-163. 

96. Monyahan v. Lancaster, 168 
Ky. 677, 182 SW 862; Bowen vy. Phin- 
ney, 162 Mass. 593, 39 NE 283, 44 
AmSR 391; Smith v. Bernhardt, 2 
Sask. L. 315, 11 WestLR 623. 

{a] For example, as against a lien 
for labor performed for a contractor,. 
the owner cannot recoup damages for 
defective materials furnished by the 
contractor. Bowen v. Phinney, 162 
Mass. 593, 39 NE 283, 44 AmSR 391. 

[b] In Ontario (1) under an early 
mechanics’ lien law of Ontario giving 
a direct lien to the extent of a desig- 
nated percentage of the contract 
price, it was held that the owner was 
entitled to deductions for damages 
caused by the contractor as against 
subcontractors and materialmen, but 
not as against a lien for wages which 
were protected by special provision. 
Goddard y. ‘Coulson, 10 Ont. A. 1; 
McBean v. Kinnear, 23 Ont. 313: 
Wood vy. Stringer, 20 Ont. 148. (2) 
Under Act 59 Vict. c 35 § 10 liens of 
subcontractors and materialmen are 
placed on the same footing with those 
for wages in this particular. Russell 
v. French, 28 Ont. 215. 

97. Wichita Sash, etc., Co. v. Weil, 
80 Kan. 606, 103 P 1003; Fossett v. 
Rock Island Lumber, etc. "Co., 76 Kan. 
428, 92 P 833, 14 LRANS 918; Tes: 
Klein Iron, etc., Co. v. Mays, 16 Okl. 
177, 184 P 577. 

[a] Delay.—Fossett v. Rock Is- 
land Lumber, etc., Co., 76 Kan. 428, 92 
P 833, 14 LRANS 918; J. B. Klein 
Iron, ete., Co: v. Mays; 76 Oki 177; 
184 P 577. 
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of the contractor, the contract price shall not be 
diminished by any prior or subsequent indebtedness, 
offset, or counterclaim in favor of the owner and 
against the contractor,®® such provisions shall be 
taken to have reference to an offset not arising 
under the terms of the contract and as to which 
from an inspection of the contract materialmen and 
Again, the right 
to counterclaim as against the len claimant may 
arise from the fact that the lien claimant is a surety 
Where the len is not 
direct, but is by subrogation, the right of the owner 
to deduct damages because of the default of the 
contractor as against the claims of subcontractors, 
laborers, and materialmen is recognized,” and such 
right may also, as is sometimes the case, be given 
by express provision, of the statute.® 
the right to assert the principal contractor’s de- 
fault may be waived+ or the owner may be estopped 
So where the owner accepts 


laborers could have no notice.®® 


upon the contractor’s bond.t 


from setting it up.® 


$8. See statutory provisions. 

99. Builders’ Supply Depot v. 
©’Connor; 150 Cal: 265, 88).P 982, 119 
AmSR 193, 17 LRANS 909, 11 AnnCas 
712; Hampton v. Christensen, 148 Cal. 
729, 84 P 200. 

[a] Damages for delay. — (1) 
Where there is no provision in the 


contract permitting the owner to.de~- 


duct damages for the contractor’s de- 
lay or which in any wise imputes no- 
tice to laborers or materialmen that 
the contract price might be so dimin- 
ished, although the contract provides 
for deduction because of certain 
enumerated omissions, the owner can- 
not offset damages caused by the con- 
tractor’s delay in the completion of 
the building against the balance of 
the contract price in his hands to the 
injury of lien claimants. Roberts v. 
Spires, (Cal.) 232 P 708, 37 ALR 763. 
(Z) Under a former lien law it was 
held that damages for delay might 
be deducted. Builders’ Supply Depot 
v. O’Connor, 150 Cal. 265, 88 P 982, 
119 AmSR 1938, 17 LRANS 909, 11 
AnnCas 712. 

[b] Goss of rents cannot be de- 
ducted from the fund available to the 
lJaborers where the contractor has 
abandoned his contract. G. Ganahl 
Lumber Co. v. Weinsveig, 168 Cal. 
664, 143 P 1025; Marshall v. Vallejo 
Commercial Bank, 163 Cal. 469, 126 P 
146. 

1. McAdow v. Ross, 53 Mo, 199; 
Deitz v. Leete, 28 Mo. A. 540; Mc- 
Coney v. Wallace, 22 Mo. A, 377. 

2. U.S.—Central Trust Co. v. Con- 
don, 67 Fed. 84, 14 CCA 314. : 

Ill—Julin v. Ristow Poths Mfg. 
Co., 54 Ill. A. 460. 

N. J.—Reeve v. Elmendorf, 38 N. J. 
L, 125. 

N. Y.—Foshay v. Robinson, 137 N. 
Y. 134, 32 NE 1041 [aff 16 NYS 817]; 
Larkin v. McMullin, 120 N. Y. 206, 
24 NE 447, 25 AbbNCas 108 [rev 14 
Daly 311, 12 NYSt 123]; Powers vy. 
Monkers; 14 IN; oY .9145,, 21 N32 
[rev 8 NYSt 906]; Cheney v. Troy 
Hospital Assoc., 65 N. Y. 282; Gillen 
v. Hubbard, 2 Hilt. 303; Miller v. 
Moore, 1 E. D. Smith 739; Holl v. 
Long, 34 Misc. 1, 68 NYS 522; Hutton 
v. Gordon, 2 Misc. 267, 23 NYS 770; 
Morgan v. Stevens, 6 AbbNCas 356; 
O’Donnell v. Rosenberg, 14 AbbPrNS 
59 


Man.—McArthur y. Dewar, 3 Man. 


72. 

[a] Rule applied.— Where _ the 
owner cannot be compelled to pay to 
the workmen or materialmen any 
moneys which by force of his con- 
tract with the original contractor he 
is not compellable to pay to the lat- 
ter, defenses available under the 
eontract against the contractor may 
protect the owner from payment to 
the subcontractor. Reeve v. Elmen- 
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materialman.® 


In any event, 


dort, s8SNe, Jie a. 125. 

[b] Establishment of amount.—In 
a mechanic’s lien proceeding by a 
subcontractor, the owner cannot, as 
between himself and the subcontrac- 
tor, reserve any of the balance owing 
to the general contractor after proof 
of completion of the work, without 
having his damages established as be- 
tween him and the general contractor, 
which, in the absence of a settlement 
warranted by the evidence, can only 
be done by counterclaiming and prov- 
ing them; and hence, where the 
owner, instead of counterclaiming for 
delay against the general contractor 
and introducing the contract between 
them as a basis for proving his dam- 
ages, counterclaimed against the sub- 
contractor, and did not introduce his 
contract with the contractor, and pre- 
vented the subcontractor from doing 
so, he had no standing to assert a 
claim for damages under the contract 
for delay in finishing the work. 
Phoenix Iron Co. v. Metropole Constr. 
Co., 125 App. Div. 479, 109 NYS 858. 

[c] Where the subcontractor has 
no lien but only a remedy against 
the owner to recover judgment to the 
extent of the amount due by him to 
the contractor, in an action by the 
subcontractor against the owner he 
may set up a breach by the con- 
tractor whereby stipulated damages 
become due from him sufficient to off- 
set the balance due to him, and the 
subcontractor is not the proper party 
to seek relief against such damages 
as a penalty. Toledo Novelty Works 
v. Bernheimer, 8 Minn. 118. 

[d] Evidence held insufficient to 
show right, to recover. American 
Radiator Co, v. Kesner, 181 Ill. <A. 
482 [aff 263 Til. 515, 105 NE 334]. 

Direct or indirect character of lien 
see supra §§ 161-163. 

3. See statutory provisions; and 
Hannah, etc., Mercantile Co. v. Hart- 
zell, 125 Mich, 177, 84 NW 52; Smalley 
v. Gearing, 121 Mich. 190, 79 NW 1114, 
80 NW 797. 

4. Hamtramck Lumber, etc., Co. v. 
United Home Builders, 222 Mich. 265, 
192 NW 575; Stevens v. Garland, 198 
Mich. 24, 164 NW 516; Hannah, etce., 
Mercantile Co. v. Hartzell, 125 Mich. 
177, 84 NW 52; Heckmann _v. Pinkney, 
81 N. Y. 211 [aff 8 Daly 466, 6 AbbN 
Cas 3871]; Schloss v. Troman, 154 App. 
Div. 645, 139 NYS 616 [aff 214 N. Y. 
641 mem, 108 NE 1107 mem]; Morgan 
v. Stevens, 6 AbbNCas (N. Y.) 356. 

5. Cook v. Rome Brick Co., 98 Ala. 
409, 12 S 918; Nancolas v. Hitaffer, 
136 Towa 341, 112 NW 382, 12 LRANS 
864; Schloss v. Troman, 154 App. Div. 
645, 189 NYS 616 [aff 214 N. Y. 641 
mem, 108 NE 1107 mem]. 

{a] If the owner reserves the 
amnount of certain claims and prom- 
ises to pay them upon settling in full 
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[§§ 522-523 


the building from the contractor as completed within 
the terms of the contract, he cannot thereafter re- 
coup damages for imperfect work as against the 
In proceedings to enforce a me- 
chanic’s lien for work and materials, a trustee under 
a trust deed securing bonds of the owner is entitled 
to assert the same defenses as the owner might have 
done, based upon the failure of the principal con- 
tractor to perform his contract, there being no evi- 
dence of fraud or collusion between the parties to 
the contract,’ and are bound by any waiver by 
the owner of the strict performance of the contract 
upon which a mechanic’s len is based.® 

[§ 523] F. Time to Sue, Limitations, and Laches 
—l. When Proceeding May Be Brought. 
there is a contrary provision in the statute, a pro- 
ceeding to enforce a mechanic’s lien may be insti- 
tuted as soon as the amount due claimant becomes 
payable,? and cannot be instituted before that 


Unless 


with the contractor, without making 
any claim for damages or asserting 
any right to recoup damages for de- 
lay in completing the contract, the 
jury may be justified in finding that 
he has estopped himself from setting 
up a claim for damages on account 
of such delay in completing the con- 
tract. Cook v. Rome Brick Co., 98 
Ala. 409, 12 S 918. 
_ [b] Inconsistent defense.—Where, 
in an action by an architect, defend- 
ant pleaded and attempted to show 
full payment at a time when damage 
by reason of improper work existed, 
he was estopped to urge such damage 
by way of counterclaim in reduction 
of the contract amount so alleged to 
have been paid, the counterclaim not 
Stating that the alleged defect caus- 
ing the damages claimed arose after 
the payment was made and could not 
have been reasonably discovered prior 
to that time. Spauiding v. Burke, 33 
Wash. 679, 74 P 829. 

6 Hannah, etc., Co. 
125 Mich. 177, 84 NW 52. 

7. Continental, etc., Trust, ete., 
Bank vy. Corey Bros. Constr. Co., 208 
Med-=976, olad iCCA G42 


v. Hartzell, 


8. Continental, ete, Trust, ete, 
Bank v. Corey Bros. Constr. Co., 
supra. 


[a] Construction of contract. — 
Trustees under a trust deed securing 
bonds of the owner are bound by the 
construction which the parties to the 
construction contract placed upon its 
doubtful or uncertain provisions, in 
the absence of evidence of fraud or 
collusion. Continental, etce., Trust, 
etc., Bank v. Corey Bros. Constr. Co., 
208° Wed. 976,- 124" CGAY 64. 

9. Massachusetts Bonding, etce., 
Co. v. Realty Trust Co., 142 Ga. 499, 
83 SE 210; Morrison Co. v. Williams, 
200 Mass. 406, 86 NE 888; Weeks v. 
Walcott, 15 Gray (Mass.) 54; Iaege v. 
Bossieux, 15 Gratt. (56 Va.) 83, 76 
AmD 189, 

[a] Final settlement postponed.— 
That a building contract postponed 
final settlement until forty days after 
the acceptance of the building, to 
enable the owner to ascertain any 
liens on the building before payment, 
would not prevent the contractor 
from instituting proceedings to en- 
force a mechanic’s lien for partial 
payments then due, as, in determin- 
ing the amount due him, any claims 
for labor, materials, ete., which he 
had failed to pay, could be deducted. 
Morrison Co. v. Williams, 200 Mass. 
406, 86 NE 888. 

{b] Limitation of time to enforce. 
—A statutory provision that the time 
within which an act is to be done 
shall be computed by excluding the 
first day and including the last does 
not apply to the provision of the Me- 
chanics’ Lien Law that actions to 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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§§ 523-524] 


time.'° So, under some statutes, 


eannot enforce his lien before payment is due to the 
However, it has been held that a pro- 
ceeding may be begun, although the entire claim is 
not yet due,!? as where a note has been given for 
a portion of the price;'* and under some statutes 
where any portion of a claim has matured, a pro- 
ceeding may be instituted and in such proceeding 
all other claims for liens, whether the amounts for 
which they are sought are immediately payable or 
In the absence of statu- 
tory permission, where credit has been extended 
beyond the time limited by the statute within which 
proceedings to enforce the lien must be brought, 
no action will lie for the purpose of keeping the hen 
If the statute expressly provides that the 
proceeding may be taken after a certain time within 
which the money due is to be paid, it fixes a point 
of time before which the suit cannot be brought, 
and it commenced before that time it is premature,’® 


contractor.! 


not, may be adjudicated."* 


alive.t® 


enforce such liens shall be com- 
menced within ninety days of the 
filing of the lien, so as to give force 
to an objection that a suit begun on 
the same day the lien was filed but 
after the filing of the lien is prema- 
turely brought, the purpose of the 
provision of the statute being merely 
to prevent the lien from standing 
against the property without an ac- 
tion to enforce it for more than 
ninety days and not to prevent a suit 
from being brought on the same day 
that the lien is filed. Phoenix Planing 
Mill Co. v. Harrison, 108 Mo. 603, 84 
SW 174. 


1¢6. Ark.—Hicks v. Branton, 21 


Ark, 186. 

Cal.—_-~Harmon vy. Ashmead, 60 Cal. 
439. 

Fla.—Pitt v. Acosta, 18 Fla. 270. 


Ga.—Southern Mfg. Co. v. R. L. 

poss Mfg. Co., 13 Ga. A. 847, 81 SH 
63. 

Ill.—Kinney v. Hudnut, 3 Ill. 472. 

Ky.—Hardin v. Marble, 13 Bush 58. 

Md.—Thomas vy. Turner, 16 Md. 105. 

qaeae compel v. Scaife, 1 Phila. 
187 

B. C.—Champion v. World Bldg 
Ltd., 20 B. C. 156, 18 DomLR 555, 39 
WestLR 299, 6 WestWkly 1469. 

Man.—Curtis v. Richardson, 18 
Man. 519, 10 WestLR 310. 

Ont.—Burritt v. Renihan, 25 Grant 
Ch. 183. 

[a] Completion of work.—Curtis 
v. Richardson, 18 Man, 519, 10 West 
LR 310. 

[b] Amendment.—If the action is 
brought before the building is com- 

leted under a contract providing 

or payment upon the completion of 
the building, and the building is com- 
pleted pending suit, the complaint 
may be amended. Harmon vy. Ash- 
mead, 60 Cal. 439. 

[ec] A scire facias on a mechanic’s 
lien will be abated where it appears 
that the time of payment for the ma- 
terials, as agreed between the parties, 
has not yet arrived. Campbell v. 
Seaife, 1 Phila. (Pa.) 187. 

Wien eit ve A COStas LS) Mae TOr 
Beecher v. Schuback, 4 Misc. 54, 23 
NYS 604; Preusser v. Florence, 4 Abb 
NCas (N. Y.) 136, 51 HowPr 385. But 
see McCrary v. Bristol Bank, etc., Co., 
97 Tenn. 469, 37 SW 543 (holding that 
the subcontractor may recover a de- 
eree for his debt against the contrac- 
tor and have his lien declared against 
the property to be thereafter enforced 
by proper proceedings when the 
building has been completed and ac- 
cepted). 

[a] Ascertainment of amount due. 
—Whether anything is due the con- 
tractor is a matter to be ascertained 
in the master’s office after the right 
to a lien on the fund is established. 
MecLennon v. Winnipeg, 3 Man. 474, 
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a subcontractor 


of the action.}§ 


12. Margulies v. Seigel, 
483, 178 NYS 544. 

138. Margulies v. Seigel, supra. 

14. Northern Lumber Mills v. Rice, 
41 Ont. L. 201,40 DomLR 128. But 
see Burritt v. ‘Renihan, 25 Grant Ch. 
(Ont.) 183 (where suit was brought 
before term of credit had expired as 
to a portion of the price and held 
not maintainable as to such portion). 

{a] Provision in decree for future 
installments.—A statute requiring a 
suit to enforce the lien within six 
months from the time when_ the 
money or the last installment of the 
money to be paid under the contract 
shall become payable, was held to 
be intended to give the mechanic the 
right to assert the lien for all install- 
ments whenever due, provided he 
commences his suit before the expira- 
tion of six months after the last in- 
stallment becomes due, but not to 
prevent him from proceeding for fu- 
ture installments before the last be- 
comes payable; that where other in- 
stallments become due after the bill 
is filed and pending the suit, the court 
may decree payment of all install- 
ments that have fallen due up to the 
time of the decree and if any become 
due thereafter may provide that the 
party may come in at the foot of the 
decree to obtain satisfaction out of 
the surplus proceedings, if any there 
should prove to be. laege v. Bos- 
eel 15 Gratt. (56 Va.) 83, 76 AmD 

9 


15. Hardin v. Marble, 13 Bush 
(Ky.) 58; Champion v. World Bldg., 
Ltd., .20. B.-C.-156,-18 DomlR, 555,29 
WestLR 299, 6 WestWkly 1469. 

[a] Rule applied.—Where one sec- 
tion of the statute requires a state- 
ment of the amount due to be filed 
within sixty days after the party has 
ceased to work or furnish material, 
and another section provides that the 
lien shall be deemed dissolved unless 
the action is brought to enforce it 
within six months from the date of 
filing the account, as the action can- 
not be maintained until payment has 
become due, the lien is lost if the 
contract fixes a time of payment be- 
yond the period limited for commenc- 
ing the proceedings. to foreclose. 
Hardin v. Marble, 13 Bush (Ky.) 58. 

16. Lorenz v. Bloom, 195 Ill. A. 40; 
Knickebocker Ice Co. v. Kirkpatrick, 
51 Ill. A. 60; Millsap v. Ball, 30 Nebr. 
728, 46 NW 1125; Darrow v. Morgan, 
65 N. Y. 333. See Spencer v. Mueller, 
186 Ill. A. 53 (holding intervening 
petition not premature). 

[a] The pleadings may be with- 
drawn and refiled after the expiration 
of the statutory period. Millsap v. 
Ball, 30 Nebr. 728, 46 NW 1125. 

[b] Waiver of objection.—Should 
defendant go to trial on the merits of 
the lien, filing counterclaim for dam- 


108 Misc. 


[§ 524] 2. Limitations'°—a. In General. 
proceedings to enforce the lien are not instituted 
within the time, if any, prescribed by the statute 
creating the lien,?° the right to enforce the lien 
will be barred or the hen itself discharged,” al- 
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although it has been held that it may be sustained 
by voluntary appearance after the time at which it 
may be properly brought.1* 
expressly authorizes a lien to be filed in anticipa- 
tion of work to be done and materials to be fur- 
nished, and further expressly requires that the action 
to foreclose the lien shall be commenced within a 
certain period after the lien has been filed, the 
lienor is entitled to bring his action within the 
prescribed period after filing his len, although the 
tull amount of his labor or materials may not then 
be due, and he is entitled to foreclose and to recover 
all that has become due up to the time of the 
trial if anything was due at the commencement 


Where the Lien Law 


Where 


ages, and make no objection because 
the action was brought within the pe- 
riod, he will waive the objection that 
the action was prematurely brought, 
Fulkerson y. Kilgore, 10 Okl. 655, 64 
P 5; El Reno Hlectric Light, etc., Co. 
v. Jennison, 5 Okl. 759, 50 P 144. 

Attempt to commence action see 
infra § 536. 


17. Sutherin v. Chesney, 85 Kan. 
22S i Gee ob. 
{a] MHllustration.—Where a petition 


to foreclose a mechanic’s lien is filed 
before the lapse of the statutory pe- 
riod in which the owner is not liable 
to an action, and no summons is 
issued or served upon the owner, the 
action will not be regarded as prema- 
turely commenced as to him where 
he voluntarily appears after the stat- 
utory period, since as to him the ac- 
tion was commenced upon the date 
of his appearance. Sutherin v. Ches- 
ney, 85. Kan. 122, 146 Pi254. 

18. Johnson Serv. Co. v. Hilde- 
brand, 149 App. Div. 680, 134 NYS 
ES ae Ringle vy. Wallis Iron’ Works, 85 
Hun 279, 32 NYS 1011 [aff 155 N. Y. 
675 mem, 49 NE 1103 mem]. 


19. Cross references: 
Coens entorcement see Supra 
eas 


pemeeration of time see Time [38 
ye 3 
Inclusion or exclusion of first and 

last daysesee Time [ 38 Cyc 317]. 
Last day falling on Sunday or holiday 

see Time [38 Cyc 329]. 

20. See statutory provisions. 

21. U. S.—McClellan v. Withers, 
15 FE. Cas. No. 8,696, 4 Cranch C. C, 
668; Waller v. Dyer, 29) we Case Nios 
Bly/a 108, 5 }Crancne Cs Cr bals 
soar '—Seibs v. Engelhardt, 78 Ala. 

Cal.—Green v. Jackson Water Co., 
10 Cal. 374. 

Colo.—Ferguson v. Christensen, 59 
Colo. 42, 147 °P 352 

Fla.—Carter Ve Gearty, LObaSmozg. 

Ga.—Young vy. Landers, 31 Ga. A. 
59, 119 SH 464. 

Ida.—Western Loan, etc., Co 
Gem State Lumber Co., 32 Tda. “497, 
185 P 554. 

Tll.—MecIntosh v. Schroeder, 154 Ill. 
520, 39 NE 478 [aff 55 Ill. A. 149]; 
Huntington v. Barton, 64 Ill. 502: 
Denkman v. Newbanks, 220 Ill. A. 
515; Philip Gollner Co. vy. Gillette, 216 
Till. A. 25; Cada v. Sack, 207 Ill. A. 
328; East St. Louis Lumber Co. vy. 
Eggman, 190 Ill. A. 580; Boylan vy. 
Cameron, 126 Ill. A. 432; Rittenhouse 
v. Sable, 43 Ill. A. 558. 

Ind.—Close v. Hunt, 8 Blackf. 254; 
Kulp v. Chamberlain, 4 Ind. A. 560, 
31 NE 376. 

Iowa.—Denniston, ete., Co. v. How- 
ell, 179 NW 179; Stewart v. Whicher, 
168 Iowa 269, 150 NW 64; Gates v. 
Ballou, 56 Iowa 741, 10 NW 258; 


386 [40 C.J] 


though the right to recover upon the debt secured 
may remain,” the time for enforcement fixed by the 
statute being held by many authorities to enter into, 
and be a part of, the right of hen,”* and the statute 
in making such provision 1s regarded as not a pure 
statute of limitations,?* although it has been hold 
that it may be waived by a failure to plead it.? 

Where the statute contains no limitations as to time 
upon the right of claimant to enforce the len ecre- 
ated by it as against the debtor, the right to enforce 
the lien is not affected by delay. 26 A bill to separate 
the interests of the mechanic’s enor from those of 
a prior mortgagee where improvements have been 
made upon previously unimproved mortgaged prop- 


Squier v. Parks, 56 Iowa 407, 9 NW 
324; Gilerest v. Gottschalk, 39 Lowa 
311. 

Kan.— Montgomery County Nat. 
Bank v. Backus, 108 Kan. 779, 196 P 
1074. 

Ky.—Stanger v. Woodward, 1 SW 
583; Walter v. Wooley, 8 ky. Op. 33%, 

Me. —Foss v. Desjardins, 98 Me. 539, 
57 A 881; Oakland Mfg. Co. v. Le- 
mieux, 98’ Me. 488, 57 A 795; Dolec vy: 
Bangor Auditorium Assoc., 94 Me. 
532, 48 A 115. 

Mass.—Savoie Quarry; etc), Co." ¥. 
Ziman, 234 Mass. 210, 125 NE 167; 
Davis v. Arthur, 170 Mass. 449, 49 NI 
739; Gilson v. Emery, alt Gray 430; 
Hilliard v. Allen, 4 Cush. 532, 

Mich.—Hall v. Erkfitz, 125 Mich. 
332, 84 NW 310. 

Minn.—Bauman vy. Metzger, 145 
Minn. 133, 176 NW 497; Malmgren v. 
Phinney, 50 Minn. 457, 52 NW _ 915, 
18 LRA 753; Steinmetz v. St. Paul 
Trust Co., 50 Minn. 445, 52 NW 915; 
Burbank vy. Wright, 44 Minn. 544, 47 
NW 162. 

Miss.—Dinkins v. Bowers, 49 Miss. 
219; Jones v. Alexander, 18 Miss. 627. 

Mo.—La Crosse Lumber Co. v. 
Powell, (A.) 247 SW 1022; Redlon v. 
Badger Lumber Co., 194 Mo. A. 650, 
189 SW 589. 

Nebr.—Calkins v. Miller, 55 Nebr. 
601, 75 NW 1108; Monroe v. Hanson, 
47 Nebr. 30, 66 NW 12; Burlingim v. 
Cooper, 36 Nebr. 73, 53 NW 1025. 

N. J.—Somers Brick Co. v. Souder, 
Ti Na Jd, 29,61, A840, 

N. Y.—Shaw v. Wilke, 137 App. Div. 
513; {21 NYS 745; Martens v. O’ Neill, 
131 App. Div. 123, 115 NYS 260, ik 
NYCivProcNS 293 [rearg den 134 
App. Div. 924 mem, 118 NYS 1123 
mem]; Terwilliger v. Wheeler, 81 
App. Div. 460, 81 NYS 173; Prior v. 
White, 32 Hun 14; Noyes v. Burton, 
29 Barb. 631, 17 HowPr 449; Paine v. 
Bonney, 4 E. D. Smith 734, 6 AbbPr 
99; Martin v. De Coppet, 64 Misc. 385, 
118 NYS 523; Fettrich vy. Totten, 2 
AbbPrNS 264, 

N. C.—Hildebrand v. Vanderbilt, 
147 N. C. 639, 61 SE 620. 

Okl.—Ketcham v. Cunliff, 77 Okl. 
237, 187P) 1095. 

Or.—Capital Lumbering Co.  v. 
Ryan, 34 Or. 73, 54 P 1093; Coggan v. 
Reeves, 3 Or. 275; Willamette Falls, 
etc., Milling Co. v. Perrin, 1 Or. 182. 

Pa.—Hern v. Hopkins, 13 Serge. & 
R. 269; Williams v.. Tearney, 8 Serg. 
& RK. 58. 

R. I.—Heck v. Casey, 34 R. I. 389, 
Bia eA. a 

Tenn. —Warner v. Yates, 118 Tenn. 
548, 102 SW 92; Ragon v. Howard, 97 
Tenn. 334: 387 Sw 136; Kay v. Smith, 
10 Heisk. 41; Ferguson v. Ellis, 6 
Humphr. 268. 

Vt.— Piper v. Hoyt, 61 Vt. 539,17 A 
798. 

Via.—H. JN. prancis:(&, Co,,, Inc v. 
Hotel Rueger, Inc., 125 Va. 106, 99 
SE 690; Richmond Say. Bank vy. Pow- 
hatan Clay Mfg. Co., 102 Va. 274, 46 
SE 294. 

Wash.—Davis v. Bartz, 65 Wash 
395, 118 P 334; Rees v. Wilson, 50 
Wash. 339, 97 P 245; Peterson v. Dil- 
lon, 27 Wash. 78, 67 Pp Bie) 

W. Va. —Phillips v. Roberts, 26 W 


‘of a mortgage, 


i 


f 


MECHANICS’ LIENS 


generally.*? 


ticular time in 


provided for.*® 


Va. 783. : 

Man.—Abramovitch vy. Vrondessi, 
23 Man. 383, 11 DomLR 352, 24 West 
LR 4389; McLennan v. Winnipeg, 3 
Man. 474; Kelly v. McKenzie, 1 Man. 
169. 

Ont.—Metals Recovery Co. v. Mo- 
lybdenum Products Co., 46 Ont. L. 
532, 17 OntWN 262; Eadie-Douglas v. 
Hitch, 27 Ont. L. 257; Canada Sand 
Lime, etc., Co. v. Ottawa, 15 Ont. L. 
128, 10 OntWR 788 [dism app 10 Ont 
WR 686]. 

Que.—Lalonde vy. Labelle, 16 Que. 
Super. 573; Mclaren y. Loyer, 3 Que. 
Pr. 60. 

“No considerations of equity, no 
suggestion that it would be better 
for all parties that the suit should 
be postponed, no parol agreement, and 
no covenant, however formal, short 
amounting of itself 
to a new lien, can save it.” Hilliard 
y. Allen, 4 Cush. (Mass.) 532, 536. 

[a] “Blanket” lien.—Where plain- 
tiff filed a blanket lien against sev- 
eral pieces of real property for work 
and labor in installing furnaces 
the houses, making no attempt to 
separate the labor and materials fur- 
nished for the different houses, he 
being barred of the right to enforce 
the lien as to one of them, the entire 
lien was unenforceable. Hiller v. 
Schulte, 184 Mo. A. 42, 167 SW 461. 

{b] Street improvements. — Code 
Civ. Proc. § 1190, fixing the time of 
continuance of liens and the com- 
mencement of actions to enforce 
them, governs the time for the en- 


‘forcement of a lien under § 1191 for 


street improvements. Meyer v. City 
St. Impr. Co., 164 Cal. 645, 130 P D1b. 

[c] Revivor.— A stipulation be- 
tween the attorney for plaintiff, suing 
to foreclose a mechanic’s lien, and the 
attorney for defendant, holder of an- 
other mechanic’s lien, permitting the 
latter to file an answer with the same 
effect as if it had been filed within 
one year from, the date of the last 
item of claim for a lien, accompanied 
by an order of court to that effect, 
does not revive the lien. Olson, etce., 
Sash, etc., Co. v. Juckem, (Minn.) 204 
NW. 51. 

{d] Rule applied.—In proceedings 
in eauity to enforce a mechanic’s 
lien, the court has jurisdiction to de- 
termine whether a transfer by one 
party defendant to another was an 
absolute conveyance’ or was a mort- 
gage as controlling upon the ques- 
tion whether the proceeding was 
brought in time.: Denkman v. New- 
banks, 220 Tl. Al bi15- 

22. Persky v. Puglisi, 101 Conn. 
658, 127 A 351; Princeton School 
Town v. Gebhart, 61 Ind. 187; Hilde- 
brand v. Vanderbilt, 147 N. C. 639, 61 
SE 620. 

[a] Action by subcontractor.—The 
loss of a mechanic’s lien, under Comp. 
St. § 2479 subs 4, for failure to sue 
for its enforcement within six months 
after its filing, does not defeat the 
statutory right of claimant to sue 
the owner, who is liable to the sub- 
contractor under §§ 2438-2442 for 
what he may owe the original con- 
tractor, if notice was given before 
payment to him. Porter v. Case, 187 


What law governs. 


‘supra note 21. 


in } ‘ 
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erty is not barred by the limitation applicable to 
proceedings for the enforcement of mechanics’ hens 


It has been held that the par- 
which the lien claimant may be 


allowed to’ commence his action is a mere matter 
of procedure as distinguished from remedy,.and may 
be controlled by a statute passed after the contract 
out of which the lien arises was entered into, enlarg- 
ing the time in which to commence the action already 
There is, however, contrary author- 
ity to the effect that the time within which a len 
must be enforced is controlled by the provision of 
the statute as it existed at the time the contract 


N. C. 629, 122 SE 483; Campbell v. 
Hall, 187 N.C. 464, 121 SE 761. 

[b] Limitation of proceeding in 
rem inapplicable.—An action by a 
subcontractor under the statute 
Which gave him a personal action 
against the owner under certain con- 
ditions to the extent of the amount 
due from the owner to the contrac- 
tor was not affected by the limitation 
prescribed in another section for the 
commencement of proceedings in rem 


against the building. Princeton 
aa te Town v. Gebhart, 61 Ind. 


Right to maintain action upon debt 
secured generally see supra § 503. 

23. Continental, etc., Trust, etc., 
Bank v. Pacific Coast Pipe Co., 222 
Fed. 781, 138 CCA 3829 (Idaho stat- 
ute); Chamlee Lumber Co. v. Crich- 
ton, 136 Ga. 391, 71 SE 673. See cases 
Compare Gates v. 
Ballou, 56 Iowa 741, 743, 10 NW 258 
(holding that a contract for a me- 
chanic’s lien in which it is agreed 
that the mechanic shall have a lien 

‘until the same is paid,’ but which 

provides for payment at a date within 
the statutory period of limitations, is 
not a waiver of the limitation). 

{a] For example, where the stat- 
ute conferring a lien declares that no 
such lien shall bind any structure to 
which it is attached for a longer pe- 
riod than fixed by the statute after 
the lien has been filed unless pro- 
ceedings are commenced in a proper 
court within that time to enforce 
such lien, the remedy is made a part 
of the right,- and the lien ceases to 
exist unless the action is brought 
within the time limited. Standrod vy. 
Utah Impl.-Vehicle Co., 223 Fed. 517; 
139 CCA 65 (Idaho statute); Conti- 
nental, etc., Trust, etc., Bank v. Pa- 
cific Coast Pipe Co., 222 Fed. 781, 138 
CCA 329 (Idaho statute). 

24. North Side Sash, etce., Co. v-: 
Hecht; 295%D11) 54525195129 NE 273; 
Yeiser v. Todd, 6 Kyl 594; MeDer- 
mott v. Tolt Land Cox. 104: Wash. 114, 
LEZ PA N20 Tari City. Sash, Otc: Coys 
Bunn, 90 Wash. 669, 156 P 854, Ann 
Cas1918B 31. 

“The provision of the statute creat- 
ing the lien, requiring suit to be 
brought within four months, is more 
than an ordinary statute of limita- 
tions. It goes to the existence of the 
right itself. It is a condition at- 
tached to the right to sue at all.” 
North Side Sash, etc., Co. v. Hecht, 
supra. 

Limitation of actions generally see 
Limitations of Actions 87 C. J. p 666. 

Limitations distinguished from 
qualification annexed to given right 
see Limitations of Actions § 5. 

25. Garrison v. Hawkins Lumber 
Co., 111 Ala. 308, 20 S 427; Barstow. v. 
McLachlan, 99 Ill. 641; Welch v. Mec- 
Grath, 59 Towa 519) 10 NW 810, 13 
NW 6338. 

26. Garrett v. Stevenson, 8 Ill. 261. 

27. Pilcher v. E. R. Porter Co., 208 
Ala. 202, 94 S 72; Vesuvius Lumber 
Co. v. Alabama Fidelity Mortg., etc., 
Coy 2089 Ala 93; 82° SeLotK 

28. Bear Lake, etc., Waterworks 
ete., Co. v. Garland, 164 U. S. 1, 1% 
sct’ 7, 41 L. ed. 327. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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‘was entered into.?® 


Applicability of general statutes. 
contained in the act conferring the lien controls 
over the provisions of limitation acts relating to 


other causes of action.®® 
Construction of provisions. 


eonstrued with it, if possible.*t 


abandonment by the contractor.®? 


Deposit or undertaking to discharge lien. Where 
the owner discharges the hen, under the provisions 


of the statute, by a deposit of the 


29. Garrett v. Stevenson, 8 Ill. 261. 
But see Sedgwick v. Concord Apart- 
ment House Co., 104 Ill. A. 5 [aff 228 
Tll. 476, 81 NE 1076] (applying limita- 
tion fixed by statute in force when 
cause of action arose). 

[a] Modification or repeal of stat- 
-ute.—-The right which plaintiff has 
acquired by the completion of his 
contract to bring’a suit under the law 
giving a mechaniec’s lien and the lia- 
bility incurred by defendant to be 
sued are held to be the rights and 
liabilities under the law in force at 
the time the contract was made and, 
although such act was repealed be- 
fore the lien was perfected, it will 
govern as to the notice to .be given 
and the limitation of the time for 
service and for bringing suit. Joseph 
N. Eisendrath Co. v. Gebhart, 222 Ill. 
118, 78 NE 22; Weber v. Bushnell, 171 
Ill. 587, 49 NE 728 [rev 69 Ill. A. 26]. 
See Mustin v. Vanhook, 3 Whart. 
{Pa.) 574 (an act providing that after 
its passage no claim filed in pursu- 
ance of a mechanics’ lien law should 
continue to be a lien for a longer 
period than five years from the day 
of filing it, ete., did not apply to 
claims which had been filed before the 
passage of the act); Walker v. Wal- 
ton, 1, Ont, A579 [rev 24° Grant Ch. 
209] (holding that the Interpretation 
Act providing ‘that the repeal of a 
statute at any time shall not affect 
any act done or right or rights of 
action existing, accruing, accrued, or 
established before the time when 
such repeal shall take effect, will keep 
in force the period prescribed by the 
mechanics’ lien statute under which 
the lien was acquired). 

30. Richards v. Naudain, 27 Del. 1, 
85. A. 559; Chamlee Lumber Co, v. 
Crichton, .L36. ;Ga. ool, eiL SE 67S 
Dunning v. Stovall, 30 Ga. 444. 

{a] Rule applied.— Under Civ. 
Code (1895) § 2804, to establish a 
materialman’s lien it must be fore- 
closed within twelve months from 
the maturity of his claim, and if he 
forecloses within twelve months and 
dismisses his action, it cannot be re- 
newed within six months thereafter, 
under Civ. Code (1910) § 4381, allow- 
ing a renewed case to stand as to 
limitation with the original case, un- 
less the renewal is also within twelve 
months of the maturity of the claim, 
that section applying only to ordinary 
suits and remedies. Chamlee Lumber 
Co. y. Crichton, 136 Ga. 391, 71 SE 


673. 

31. Pacific Lumber Co. v. Lieber- 
man, 76 Colo. 332, 231 P 673. 

{a] For example, where the sec- 


tion as to the lien statement requires 
that the statement for work must be 
filed for record after the last labor, 
for which the lien is claimed, has 
been performed and at any time be- 
fore the expiration of one month 
after the completion of the building, 
the statement of materialmen after 


A section of the stat- 
ute as to the time within which the lien claim shall 
be filed referred to in the section prescribing the 
time within which action must be begun should be 
Where, under the 
express provision of the statute, on the abandonment 
of the work by the contractor, "the subcontractor or 
party furnishing material may enforce his lien to 
the same extent that the contractor might, the limi- 
tations appleable to a contractor and not to a sub- 
contractor apply to the subcontractor’s claim upon 
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it is held that the limitation of a year prescribed 


The provision 


for commencing an action or procuring an order 
continuing the lien has no application.** 
the owner discharges the lien by a bond, the land 


So where 


is no longer liable and a provision requiring an 


not apply.*4 


against Owner. 


est.37 


money in court, 


the last material furnished and with- 
in two months of the completion, of 
the building and that of principal 
contractors within three months after 
the completion of the building, the 
provision of the section as to the 
time within which action shall be 
brought to the effect that no lien 
shall hold the property “longer than 
six months after the last work or 
labor is performed, or materials fur- 
nished or after the completion of the 
building” allows a materialman to be- 
gin his suit at any time within six 
months after the last material is 
furnished by him or within six 
months of the completion of the 
building. Pacific Lumber Co. v. Lieb- 
erman,.76 Colo. 332, 231 P6738. 

32. Roberts v. Willmering, 220 Ill. 
A. 620; Decatur Bridge Co. v. Stand- 
art, 208 Ill. A. 592. 

33. Hafker v. Henry, 5 App. Div. 
258, 39 NYS 134; Perini v. Schmyg, 24 
Mise. 761, 53 NYS 946 (both holding 
that in the event of such deposit no 
order for the continuance of the lien 
is necessary to support a foreclosure 
proceeding instituted more than a 
year from the date of the filing of 
the lien). 

[a] In Louisiana, where the owner 
tendered the amount it owed, and of- 
fered its bond in payment of the 
claims of materialmen, in concurso, 
this precluded prescription against 
the creditors, who did not file an ap- 
pearance within six months, as re- 
quired by the contract. Louisiana 
Molasses Co. v. Le Sassier, 52 La. 
Ann. 2070, 28 S 217. 

34. Kelly v. Highland Constr. Co., 
133 App. Div. 579, 118 NYS 123; Shef- 
field v. Robinson, 73 Hun 173, 25 NYS 
1098 [foll Ward v. Kilpatrick, 85 N. Y. 
418, 39 AmR 674]; Schellentrager v. 
O’Donnell, 44 Pa. Super. 43. 

[a] Rule applied.—(1) Where the 
owner of a building files a bond to 
discharge a mechanic’s lien against 
his property as provided by Act June 
4, 1901 (P. L. p 481), and the lien 
creditor, instead of proceeding in the 
manner provided in § 25 of the act, 
issues a scire facias, and defendant 
files an affidavit to the merits and a 
plea, and also an amended affidavit 
to the merits and the case is tried 
upon the merits, defendant will not 
be permitted to avail himself of the 
five-year limit contained in the Me- 


chanics’ Lien Law relating to the 
time of trial. Schellentrager  v. 
O’Donnell, 44 Pa. Super. 43. (2) 
Under L. (1897) p 522 c 418 16, 


where-a lien was filed April 17, 1907, 
and was discharged by filing an un- 
dertaking in May, 1907, and a subse- 
quent order continuing the lien for a 
year was made April 4, 1908, an ac- 
tion to enforce the obligation of the 
sureties, in form an action to en- 
force the lien, was maintainable more 
than a year after the lien was filed, 
in view of the order continuing the 


metz v. St. Paul Trust Co., 


action to be commenced to enforce the lien and a lis 
pendens to be filed within a prescribed time does 


[§ 525] b. Necessity of Institution of Proceeding 


Where the action is not begun as 


against the owner within the statutory time, it is 
unavailing, although other encumbrancers or lien 
claimants are made parties and served with proc- 
ess,*°> and is properly dismissed for want of prose- 
cution,®® the objection being one which may be 
urged by other lien claimants or parties in inter- 
So.it has been held that. the time within 
which an action must be begun cannot be extended 
as against another encumbrancer by an agreement 
between the lienor and the owner.*® | 


lien: Kelly v. Highland Constr. Co., 
133, App. Div. 579, 118 NYS 123. 

35. Malmgren y. Phinney, 50 Minn. 
457; 52° NW 915, 18 LRA 753; Stein- 
metz v. St. Paul Trust Co., 50 Minn. 
445, 52 NW 915; Reimer v. Naughton, 
191, App. Div. 711,.182 NYS 70; Mar- 
tens v. O’Neill, 1381 App. Div. 123, 115 
NYS 260, 1 NYCivProcNS: 293 [rearg 
den 134 App. Div. 924 mem, 118 NYS 
1128 mem]; City Sash, etce., Co. v. 
Bunn, 90 Wash, 669, 156 P 854, Ann 
Cas1918B 31. Compare Ombony v. 
Jones, 21 Barb. 520 [aff 19 N. Y. 234] 
(the objection that notice was not 
served upon the owner within the 
statutory time, although it may be a 
good defense for the owner if he sees 
proper to interpose it, cannot, so far 
as it relates to his interest or the 
rights of those claiming under or 
through him, be raised by any other 
persons excepting those acquiring 
rights before the commencement of 
the proceedings to enforce the lien). 

36. Malmgren v. Phinney, 50 Minn. 
457, 52 NW 915, 18 LRA 1753; Stein- 
50 Minn. 
445,.52 NW 915; Sleeper vy. Elliott, 
36 N. D. 280, 283, 162 NW 305 

“Though the right to plead the 
Statute of Limitations is usually a 
privilege which is personal to the’ 
debtor, it may be availed of by others 
when they... stand in the relation 
of privity .of estate to the debtor.” 
Sleeper v. Elliott, supra. 

37. See cases infra this note; and 
supra § 524, text and note 24. 

{a] Claim of subcontractor.—(1) 


| The principal contractor on a build- 


ing having been adjudged a bankrupt 
before a subcontractor, who furnished 
labor and materials to the contractor, 
filed a lien, the trustee in bankruptcy 
has an interest in the subject mat- 
ter of, and is a necessary party to 
the action to foreclose, the lien, and 
therefore has the right to interpose 
the defense that the lien was dis- 
charged under Lien L. (L. [1897] pp 
522, 523 c 418) §§ 16, 18, because 
of failure to commence the action 
within a year after the filing of no- 
tice of lien. Martin v. De Coppet, 64 
Misc. 385, 118 NYS 523. (2) Another 
subcontractor, a creditor of the con- 
tractor, and therefore nro hac vice 
of his trustee in bankruptcy, and who 


himself is a lienor, may interpose 
such defense. Martin v. De Coppet, 
supra. 


38. Boise Payette Lumber Co. vy. 
Weaver, 40 Ida. 516, 234 P 150. 

[a] An extension of the time for 
making payment, by agreement be- 
tween the materialman and the own- 
er, cannot, as against a subsequent 
mortgagee, extend the time’for bring- 
ing suit to enforce the lien, and un- 
less such suit is brought within the 
time limited by statute the lien is 
lost as against a subsequent mort- 
gagee. Brown v. Moore, 26 Ill, 421, 
79 AmD 3838. 
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[§ 526] c. Necessity of Institution of Proceeding 
against Other Lien Claimants and Parties in Interest. 
By express provision of some of the lien statutes 
no person is bound by an action to enforce the lien 
provided, unless made a party to the proceedings 
to enforce it within a period fixed,®® and generally 
under statutes making the time within which pro- 
ceedings shall be instituted a part of the right to 
a lien, it ceases to exist as against all those whose 
rights, estates, or interests are claimed to be ad- 
verse and subordinate, unless they are made parties 
to an action to foreclose the len within the statu- 
tory period,?° and this is true, although a proceeding 
to which they have not been made parties has been 
However, this rule has been 
held not to apply as to subsequent encumbrancers 
in the absence of a statutory requirement that 
they be made parties to the lien proceedings.*” 
statute sometimes particularly provides the period 
within which proceedings must be commenced as 
against other creditors and encumbraneers, the effect 
of which is that if the proceeding is not brought 
within the time prescribed, the lien becomes un- 


instituted in time.*! 


39. Bauman y. Metzger, 145 Minn. 
133, 176 NW 497; Morrison County 
Lumber Co. v. Duclos, 138 Minn. 20, 
163 NW 734. 

40. U. S.—Standrod v. Utah Impl. 
Vehicle Co., 223 Fed. 517, 139 CCA 65 
(Idaho statute); Continental, etc, 
Trust, etc., Bank v. Pacific Coast Pipe 
Co., 222 Fed. 781, 138 CCA 329 (Idaho 
statute). 

Colo.—Johnston vy. Bennett, 6 Colo. 
A. 362, 40 P 847. 

Ida.—Western Loan, etc., Co. v. 
Gem State Lumber Co., 32 Ida. 497, 
185 P5654, 

Ind.—Martin v. Berry, 159 Ind. 566, 
64 NE 912; Union Nat. Sav., etc., 
Assoc. v. Helberg, 152 Ind. 139, 51 
NE 916. 

Mo.—Redlon y. Badger Lumber Co., 
194 Mo. A. 650, 189 SW 589; Badger 
Lumber Co. v. Staley, 141 Mo. A. 295, 
125 SW 779. 

Wash.—Davis v. Bartz, 
395, 398, 118 P 334. 

Ont.—Montreal Bank v. Haffner, 10 
Ont. A. 592; Larkin vy. Larkin, 32 Ont. 

~ 80. 

“Any one interested, whether as 
owner, mortgagee, lien claimant, or 
otherwise; any one who may defend 
against the lien, or show by com- 
petent evidence that it is not a lien 
as against his interest, has the right 
to invoke the statute if the action 
be not commenced as against him 
within the statutory period.” Davis 
v. Bartz, supra. 

{a] Subsequent encumbrances. — 
Standrod v. Utah Impl.-Vehicle Co., 
223 Fed.) 517, 139 CCA 65 (Idaho 
statute); Continental, etc., Trust, ete., 
Bank v. Pacific Coast Pipe Co., 222 
Fed. 781, 138 CCA 329 (Idaho stat- 
ute); Utah Impl.-Vehicle Co. v. Bow- 
man, 209 Fed. 942; Hawkins v. Grish- 
am, 69 Colo. 156, 170 P 187. 

[b] Principal contractor.—Kelsey 
v. “Rourke, 50 HowPr (N. Y.) 315. 

41. Standrod v. Utah Impl.-Vehicle 
Co;, 2238 Fed. 5h7%, 129°CCA 65: (Idaho 
statute); Continental, etc., Trust, etc., 
Bank v. Pacific Coast Pipe Co., 222 
Fed. 781, 138 CCA 329 (Idaho stat- 
ute); Montreal Bank v. Haffner, 10 
Ont. A. 592. 

42. Jackson v. Farley, 212 Ala. 594, 
103 S 882; Monk v. Exposition Deep 
Water Pier Corp., 111 Va. 121, 68 SK 
280. See. Cole v. Hall, 13 Ont. Pr. 
100 (a subsequent mortgagee may be 
added before the master). 

{a] Under statute for bringing in 
parties at any time.—A provision of 
the lien limiting the force and effect 
of the lien to a certain period before 
suit brought to enforce it in con- 


65 Wash. 
; Reum 
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mitting other lien claimants to be 
brought in at any time before trial 
has been held to fix the time within 
which the suit must be brought only 
as against the owner and not to re- 
quire as against other lien claimants 
that the action should be brought 
within such period. San Juan Hard- 
ware Co. v. Carrothers, 7 Colo. A. 
413,248 P 1053. 

{[b] Claimant of homestead.—A 
mechanic’s lien which attaches prior 
to the purchase of the property is 
superior to the homestead claim of 
the purchaser’s wife, and it is not 
necessary to make her a party with- 
in the year prescribed for the bring- 
ing of the suit against the owner 
of the property. Ketcham v. Cun- 
Lifts (77) OK 287, 187 P1096. 

43. Rietz iv..-Coyer; 83) Ill. 4.28; 
Cook v. Vreeland, 21 Ill. 431; Becker 
v. Fink, 206 Ill. A. 218; Friebele v. 
Schwartz, 164 Ill. A. 504; Zander 
Co. v. Congregation 
Moshe, 159 Ill. A. 371; Ward v. Yar- 
nelle, 173 Ind. 535, 91 NE 7. 

[a] Necessity to join as parties 
in time.—Under a statute providing 
that ‘‘no creditor shall be allowed to 
enforce the lien created under the 
foregoing provisions, as against or 
to the prejudice of any other credi- 
tor or any encumbrance unless suit 
be instituted to enforce such lien 
within six months after the last pay- 
ment for labor or materials shall 
have become due and payab ,. as 
applied to liens created by ust 
deed, the cestui que trust is the al 
creditor intended, and to postpone 
his lien to that of the mechanic or 
materialman he must be made a party 
to the proceeding for the enforcement 
of the lien within the six months 
therein limited. McGraw v. Bayarda, 
96 Ill. 146; Clark v. Manning, 95 
Ill. 580; Dunphy v. Riddle, 86 Ill. 
22; Lamb v. Campbell, 19 Ill. A. 272; 
Phenix Mut. L. Ins. Co. v. Batchen, 
6 Ill. A. 621. See Johnston v. Ben- 
nett, 6 Colo. A. 362, 40 P 847 (where 
it was held that all persons claiming 


evap of lien must be made par- 
ties). 
44. Dunphy vy. Riddle, 86 Tll. 22 


(the statute does not apply to a 
purchaser from the owner); Jennings 
Vi.) Hinkle, .8PeTll Liste Wan, Peltivy. 
Dunford, 58 Ill. 145; Central Bldg. 
Co, vy Karr Supply? Co.,.11 53 Tll.5 Ay 
ee See Moore vy. Parrish, 50 Ill. 


An 233, 

[a] A subcontractor is not a 
ereditor within the meaning of such 
provision but must bring his suit 


nection with another provision per-| within the period prescribed for the 


it can complain. 
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available as against such other creditors and encum- 
brancers;*® but with this provision it is held that the 
owner has no concern and of the violation of it 
only the creditor or encumbrancer who comes within 
44 Where the lien has been season- 
ably established in an action at law or otherwise, 
although the prior encumbrancer was not made a 
party thereto, a bill in equity which seeks merely 
the determination of priorities between the lenor 
and a prior encumbrancer of the land as to the 
added improvement and its separation from the 
land is not such a suit for the enforcement of the 
lien as must be begun within a statutory period after 
the maturity of the indebtedness;*® but where the 
lien is one which cannot be enforced at law, the suit 
in equity, being a primary proceeding for the estab- 
lishment of the lien, must be begun within the period 
fixed by statute.*¢ 

[§ 527] d. Assertion of Lien in Other Proceedings. 
A statutory limitation of the time for asserting a 
lien claim has been held to apply to a claimant made 
a party defendant to’the suit of another lien claim- 
ant,*7 or to a claimant who intervenes in such a 


bringing of suits to enforce subcon- 
tractor’s liens. Maxwell v. Koeritz, 
35 Ill. A. 300. : 

45, Pilcher v.. E.R. Porter .Co; 
208 Ala. 202, 94 S -72. 

46. Pilcher» v., E.- R:. Porter iCo, 
supra. 

[a] Enhanced value of property.— 
A suit to enforce a materialman’s 
lien for repairs or improvements con- 
stituting mere betterments of build- 
ings erected on mortgaged land, being 
a primary proceeding to establish a 
lien on property to which the mort- 
gage attached in its inception, and 
on which mortgagee relied as secur- 
ity, and affecting his interests by a 
premature and compulsory foreclo- 
sure of his claim if the security has 
been enhanced in. value, must be 
commenced, under Code (1907) § 4777, 
within six months after maturity of 
the entire indebtedness. Pilcher v. 
a R. Porter Co., 208 Ala, 202, 94 S$ 
47. Boylan v. Cameron, 126 Ill. A. 
432; Burns vy. Phinney, 53 Minn. 431, 
55 NW 540; Giant Portland Cement 
Co. Vv.) State, 232) No UY. 3396 9 134b Ne 
322 [aff 187 App. Div. 581, 177 NYS 
408]; Noyes v. Burton, 29 Barb. (N. 
Y.) 631, 17 HowPr 449. See Boomer 
v. Shewitz, 211 Mich. 141, 178 NW 
707 (affirmed by divided court). But 
see Abham v. Boyd, 5 Daly (N. Y.) 
321 (holding that it was within the 
discretion of the court to allow a 
lienor to file his claim after the time 
fixed by statute). 

[a] Answer must be filed.—Under 
Gen, St. (1923) §§ 8500, 8501, unless 
the holder of a mechanic’s lien, 
joined as defendant in a suit to fore- 
close another lien, files his answer 
within one year after the date or 
the last item of his claim for a 
lien, he loses the right to enforce the 
lien, and service of answer on plain- 
tiff's attorney within the year does 
not preserve such right. Olson, ete., 
Sash, ete., Co. vy. Juckem, (Minn.) 204 
NW 51. 

{b] Interveners must proceed in 
time.—(1) Where the lienor had not 
filed an independent petition within 
the time prescribed, his petition in 
intervention after the time prescribed 
was held to be too late. Davis v. 
Arthur, 170 Mass. 449, 49 NE 739 
[dist Angier v. Bay State Distilling 
Co., 178 Mass. 168, 59 NE 630, in that 
the filing of the intervening petition 
after the prescribed period was held 
to be in tirne because the petitioner 
had already filed an independent peti- 
tion setting up his lien]. (2). But 
where the law requires all liens ta 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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suit,** or who asserts his lien by cross bill in a pro- 
ceedin not to enforce a mechanic’s lien,? al- 
though there is authority to the contrary where 
the statute allows one or more lien claimants to 
bring an action to which all others are to be parties 
for the purpose, among other things, of ascertain- 
ing the amount of all other liens with which plain- 
tiff must share the proceeds.®® But the filing of an 
answer,°' or cross bill,>? or a petition in interven- 
tion®’ within the time’ prescribed is as effectual as 
the bringing of an independent proceeding. Unless 
the statute requires the service of a cross complaint, 
it is sufficient that it be filed within the statutory 
time.®* Where the statute contemplates that the 
rights of other lienors who have been made parties 
shall be adjudicated by the proceeding commenced 
by another lienor, the fact that the original com- 
plainant fails to sustain his lien does not affect the 
right of other lien claimants,®® and it. will not mat- 
ter that plaintiff’s lien is barred in so far as the 
right of defendant or intervener to proceed for the 
establishment of his lien is econcerned.®* 

Statutory provision for continuing. Under a stat- 
ute providing that the lien shall be continued if 
the lienor is made a party defendant in an action 
to enforce another lien, the action which will keep 
the lien alive must be an action to foreclose the 
lien created by the lienor.57 An action to foreclose 
be adjudicated in one proceeding, it] fendant to a bill 
is held that a petition by inter-|fendant under 


veners iS unnecessary. Hunter vy. 
Truckee Lodge No. 14 I. O. O. F,, 
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an 
complainant had been informed that 
he claimed some interest in the prem- 


[40 C.J.] 389 


a mortgage is not within such a provision.°* How- 


ever, such a provision does not limit the effect of 
an answer in the nature of a cross bill by a lienor.®® 
Such a statute applies as to a lienor who is served 
with summons within the time within which an 
action to enforce a mechanic’s lien must be brought, 
although other defendants are not served within 
such time.°? 

Where a suit is brought by the owner to deter- 
mine the validity of the liens of respective claimants, 
the hen of a claimant who was not a party to prior 
suits by other claimants and who has not proceeded. 
to enforce his lien within the time prescribed by 
statute cannot be allowed.®t 

[§ 528] e. When Period Begins to Run—(1) In 
General. The point from which the statutory period 
runs depends entirely upon and must be gathered 
from the statute itself.* 

[§ 529] (2) Commencement of Work or Delivery 
of Materials. Where the statute so provides, pro- 
ceedings to establish a mechanic’s lien for labor 
or materials must be begun within a specified period 
after the commencement of the work or delivery 
of the materials.°* 

[§ 530] (3) Piling of Lien Claim or Statement. 
Under various provisions the proceeding to enforce 
a mechanic’s lien is to be brought within a fixed 
time from the filing of the lien or claim,** and it 


making him de-]| 271, 33 DomLR 309. 
allegation that 56. Burns vy. Phinney, 53 Minn. 
431, 55 NW 540; Sandberg v. Palm, 


53 Minn. 252, 54 NW 1109, 55 NW 


14 Nev. 24; Elliot v. Ivers, 6 Nev. 287.|ises is not filing a petition nor com-| 540. See also supra § 516. 

48. Richmond Engineering, etc.,| mencing a suit or filing an answer in 57. Philbrick v. Ignatz Florio Co- 
Corp. v. Loth, 135 Va, 110, 115 SE|intervening petition or cross bill.|op. Assoc., 137 App. Div. 613, 122 
(OES Galloy v. Sparrow, 166 Ill. A. 197. |NYS 341 [aff 200 N. Y. 526 mem, 

[a] For example, the filing of a [b] A defense filed by a _ lien-|93 NE 1123 mem]. : 
suit, which was not a general credi-| holder within the period mentioned 58. Philbrick v. Ignatz Florio Co- 
tors’ or general lien creditors’ suit,}in Rev. St. (1887) § 23 c 126, in an]|op.-Assoc., supra. 
but solely a suit to enforce plain-|action by the owner of the property 59. Lincoln Nat. Bank v. John 


tiffs own mechanic’s lien and other 
alleged rights of such plaintiff, and 


to set aside the lien, 
ceeding to realize the claim” 


is not a “pro- 


Peirce Co., 228 N. Y. 359, 127 NE 253. 
within 


60. Martin v. De Coppet, 64 Misc. 


to which another party claiming a 
similar lien and rights was not made 
a party, and did not become a party 
until it filed its petition therein, more 
than six months after the whole 
amount claimed was due, did not suSs- 
pend the running of the time for fil- 
ing suit to enforce such lien, under 
Code (1904) § 2481. Richmond En- 
gineering, ete., Corp. v. Loth, 135 
Var Tito 115. SH 7 74. 

{b] aches in filing an interven- 
tion petition may be fatal, although 
delay is less than the time required 
for bar by a statute of limitations. 
MeNicholas v. Tinsler, 127 Ill. A. 381 
[aff 235 Ill. 493, 85 NE 593]. 

49. Persky v. Puglisi, 101 Conn. 
658, 127 A 351. 

Rohn vy. Cook, 165 Wis. 299, 
See Robock v. Peters, 
13 Man. 124 (under the provision 
that any action brought by a lien- 
holder should be taken to be brought 
on behalf of all other lienholders, it 
was held that the claims of subse- 
quent encumbrancers and other lien- 
holders might be disposed of at the 
trial by making such claimants par- 
ties to the action and although the 
notice of trial had been served after 
the time limited for bringing the 
action). 

51. Carr-Cullen Co. v. Cooper, 144 
Minn. 380, 175 NW 696; McPherrin 
v. Lumbermen’s Supply Co., 211 Mo. 
A. 385, 242 SW 136; Neuchatel As- 
phalte Co. v. New York, 12 Misc. 26, 
33 NYS 64 [aff 155 N. Y. 373, 49 NE 
1043]; Neuchatel Asphalt Co. v. New 
York, 9 Misc. 376, 30 NYS 352; Title 
Guarantee, etce., Co. v. Wrenn, 35 Or. 
62, 56 P 271, 76 AmSR 454. But 
see Coggan v. Reeves, 3 Or. 275 
(holding that answer in proceeding 


to foreclose a mortgage was not suf-| 


ficient). 


the meaning of that section, although 
a counterclaim, if properly framed 
and a certificate thereof duly regis- 
tered, might be. McNamara v. Kirk- 
land, 18 Ont. A. 271. 

[e] Proceeding not for foreclosure 
cf a mechanic’s lien.—(1) The provi- 
sions of Lien L. § 17 relating to 
an action to enforce another lien 
and the continuance of the lien of a 
person made a defendant therein does 
not limit the effect of an answer in 
the nature of a cross bill by a lienor 
in an action where there is a full 
compliance therein with every step 
to enable such a defendant to obtain 
affirmative relief in such an action. 
Lincoln Nat. Bank v. John Peirce 
COU 228 Ne VYorsso plat NNeZb3e5 C2) 
Where, in proceedings to foreclose a 
mortgage alleged to be prior toa 
mechanie’s lien, the lienor is made a 
party and require’ to answer, his an- 
swer within the statutory period 
after the filing of his lien asserting 
the priority of the lien and praying 
for its enforcement amounts to a 
commencement of a suit to foreclose 
his lien. American Tank Co. v. Con- 
tinental, ete, Trust, etc., Co., 3 F. 
(2a) 122 (lien under Arkansas stat- 
ute 

Ih Continental, ete., Trust, etc., 

Bank v. North Platte Valley Irr. 
Co., 219 Fed. 438, 135 CCA 150. 

53. Mars v. McKay, 14 Cal. 127; 
Badie-Douglas v. Hitch, 27 Ont. L. 
257. See Hughes v. Hoover, 8 Cal. 
A. 145, 84 P 681 (as to the com- 
mencement of an action in time by 
filing a cross complaint). 

54 Culmer v. Caine, 22 Utah 216, 
6h Pi 1008. 


55. Abham v. Boyd, 5 Daly (N. Y.) 
321; Neuchatel Asphalte Co. v. New) 
York, 12 Misc. 26, 33 NYS 64 [aft| 
155 N. Y. 373, 49 NE 1043]; Baines 


[a] The mere appearance by de-| v. Curley, 38 Ont. L. 301, 11 OntWN: 


385, 118 NYS 523. 


61H. Ne Francis!) (Co: inca ives 
Hotel Rueger, Inc., 125 Va. 106; 99 
SE 690. 

62. See statutory provisions; and 


cases infra §§ 529-535 

63. Heck v. Casey, 34 R. I. 389, 
83 A 757; MeParlin v. Thompson, 
32) Re T2907 79) A6S ie 

[a] Conimencement of delivery.— 
Although an account was lodged more 
than the statutory period after the 
commencement of delivery of the ma- 
terial, the materialman was entitled. 
to have any delivery within the 
statutory period before the account 
was lodged regarded as the time for 
commencing the delivery for mate- 
rials then or subsequently where 
each delivery was a separate trans- 


action. Gurney v. Walsham, 16 R. I. 
698, 19 A 323. 

64. Cal.—Bradfora v. Dorsey, 63 
Cals 122: 

Colo.—Hart, ete., Corp. v, Mullen, 
4 Colo. 512. 

l1l—McIntosh v. Schroeder, 154 
Fil. 520, 39 NE 478. , 

Iowa.—Squier v. Parks, 56 Iowa 
407, 9 NW 324; Gilcrest v. Gott- 


schalk, 39 Iowa 311. 

Mo.—Lee v. Chambers, 13 Mo. 238; 
La Crosse Lumber Co. v. Powell, (A.) 
247 SW 1022; Phoenix Planing Mill 
Co. v. Harrison, 108 Mo. A, 603, 84 
SW itary 

Nebr.—Pardue v. Missouri Pac. R. 


Co., 52 Nebr. 201, 71 NW 1022, 66 
AmSR 489; Monroe v. Hanson, 47 
Nebr. 30, 66 NW 12. 

Or.—Title Guarantee, ete., Co. v. 
Wrenn, 35 Or. 62, 56 Pp 271, 76 Am 
SR 454. 

Wash.—Gile Inv. Co. v. Fisher, 104 
Wash, 613), 1772 P 710; Rees vo Wil= 
son, 50° Wash. 389,797 2 246. 


Alta.—Clarke v. 
49, 8 WestLR 405 


Moore, 1 Alta, L. 


390 [40 C.J.] 
“has been held that if the lien is filed before the 
expiration of the period limited therefor, the limita- 
tion of the proceeding to enforce it will nevertheless 
run from the filing,®® and that the failure to file a 
lien does not relieve from the necessity of bringing 
the action within the statutory period from the time 
when the lien should have been filed.°® Where the 
right to file a new or amended claim of lien exists, 
the time of beginning the action runs from the filing 
of an amended claim.*’ It has been held that, where 
receivership proceedings have been begun, an inter- 
yening petition within the time fixed by the court 
for proof of claims may entitle the lienor to enforce- 
ment of his claim, although the intervening petition 
is not filed until more than the statutory period 
has elapsed after the filing of the lien claim.°® 

[§ 531] (4) Maturity of Claim or Accrual of In- 
debtedness—(a) In General. The lien proceeding 
must be commenced within the period, if any, pre- 
seribed after the accrual of the indebtedness or the 
arrival of the time of payment,®® or the expiration 
of the term of credit where credit is given;’® and a 
statute which prescribes a limitation of a number 

65. Hart, ete., Corp. v. Mullen, 4 
Colo. 512. 


66. Squier v. Parks, 56 Iowa 407, 
9 NW 324; Gilcrest v. Gottschalk, 39 [a] 
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70. Beck Coal, 
Peterson Mfg. Co., 237 Ill. 250, 86 NE |v. 
715; Schneider v. Kolthoff, 59 Ind. 568. 
Where the notice does not 


etc., 


[§§ 530-534 


of days within which to enforce the lien by proper 
proceedings after the expiration of a credit given 
does not, without more, refer only to liens based 
on direct contract with the owner.”! But if no credit 
is given by the contractor the debt becomes due 
when the material is furnished,‘? or when the con- 
tract has been performed.” 

[§ 532] (b) From Last Item of Account. The 
last item on an account filed, in the absence of any- 
thing else showing that it matured by agreement at 
a different date, may be treated as the date of the 
indebtedness sought to be secured by lien.7* 

[§ 533] (c) Payments Due in Installments. Un- 
der some of the statutes where the payments become 
due in installments, the proceedings may be brought 
within the time prescribed after the payment of the 
last installment is due.7® 

[§ 534] (5) Completion of Work or Furnishing 
of Material—(a) In General. Where the statute so 
provides, a proceeding to enforce a mechanic’s lien 
must be brought within the specified time after the 
performance of the work or the furnishing of ma- 
terials."° Where the statute requires suit to be 
COveVaate a, Sedgwick 
Concord Apartment House Ces 


TOAST CA Sa be 
74 Garrison v. Hawkins Lumber 


action will be extended. 


Iowa 311. state that credit has been given, Sub-|Co., 111 Ala. 308, 20 S 427; Stewart 
67. Lindley v. McGlauflin, 58]sequent encumbrancers may assume]|v, Randall, 138 Ga. 796, 76 SE 352; 
Wash. 636, 109 P 118. that no credit has been given. McCluskey Vu erll« oor Wa Ae Oe le 
68. Randall v. Wagner Glass Co.,| Schneider v. Kolthoff, 59 Ind. 568. 124 SE 548; Merchand vy. Cook, 4 


47 Ind. A. 439, 94 NE 739. 
69. Ala.—Otis El. Co. v. Sheffield 
Realty Co., 205 Ala. 488, 88 S 566. 


[b] 


Execution of note.—(1) Where 
the contract provides for a time note 
when the work should be cornplete, 


Greene (Iowa) 115; Stine v. Austin, 
9 -Mo. 558. 


[a] Omitted item.—In a material- 


Ill.—Joseph N. Bisendrath Co. v. 
Gebhardt, 222 Ill. 113, 78 NE 22. 

Me.—Johnson v. Pike, 35 Me. 291. 

Miss.—Dinkins v. Bowers, 49 Miss. 
219; Jones v. Alexander, 18 Miss. 627. 

Va.—Iaege v. Bossieux, 15 Gratt. 
(56 Va.) 838, 76 AmD 189. 

[a] Date of architect’s certificate. 
—Where the contract fixes a date 
of completion and provides for pay- 
ment on certificates of the architect, 
who was authorized to make deduc- 
tions from or additions to the con- 
tract price on account of alterations 
and find the balance due and give his 
certificate therefor, a bill filed with- 
in the statutory period after the final 
certificate of the architect is given is 


in time. Bloomington Hotel Co. y. 
Garthwait, 227 Ill. 613, 81 NE 714 
fmod 130 Ill. A. 418]; Joseph N. 


Hisendrath Co. v. Gebhardt, 222 I11. 
113, 78 NE 22. 

{b] Date of award.— Where the 
eontract provides for a submission 
to arbitration under certain contin- 
_gencies, in case of such submission 
the date of the award will fix the 
maturity of the debt with respect 
to the running of the statute of 


limitations. Kirby v. Tead, 13 Metc. 
(Mass.) 149. 
{c]. Invoices! ‘30 days net” held 


to indicate that apparatus furnished 
is to be paid for within thirty days 
of its delivery notwithstanding some 
evidence of an understanding to the 
contrary not amounting to proof of 
an agreement. C. A. Dunham Co. v. 
Sheffield Realty Co., 205 Ala. 449, 88S 
562. 

{d] Agreement to remedy de- 
fects.—The fact that a materialman 
guaranteed to make good any defects 
which might develop within one year 
after installation of an elevator did 
not serve to extend the time for 
bringing suit to enforce a mechanic’s 
lien, where nothing was done as to 
maintenance work subsequent to in- 
Stallation, although some _ repairs 
were done for a tenant, but not un- 
der the contract with the owner, 
under Code (1907) §§ 4758, 4777. Otis 
El. Co. v. Sheffield Realty Co., 205 
Ala. 488, 88 S 566. 


the limitation will run from the ma- 
turity of the note provided for, and 
if the note is not executed it will 
run from the date when the note 
would have matured if it had been 
executed, Wheeler v. Schroeder, 4 
R. I. 888. See Pitt v. Acosta, 18 Fla. 
270 (materialman’s lien). (2) But 
where, after the time fixed in the 
contract for payment has elapsed, 
a note is given for the amount due 
for materials furnished, the statu- 
tory period will run from the date 
of the maturity of the debt under 
the contract and not from the date 
of the maturity of the note. Jones v. 
Alexander, 18 Miss. 627. (3) Where 
the contract does not provide when 
material is to be paid for, the time 
of maturity of a note given in pay- 
ment may be taken as the time from 
which the limitation to enforce a 
mechaniec’s lien runs. Bonsall  v. 
Taylor, 5 Iowa 546. See Mix v. Ely, 
2 Greene (Iowa) 513 (to same effect 
where payment was to be from time 
to time as the work progressed). 
[ec] Agreement to extend time for 
foreclosure of a mechanic’s lien, un- 
der Comp. St. § 7349, is not a giving 
of “credit” extending the life of the 
lien within the statute. Boise Pay- 
ette Lumber Co. v. Weaver, 40 Ida. 


56,0284 BP 250: 

71. Hughes vy. Hoover, 3 Cal. A. 
145, 84 P 681. See Meeks v., Sims, 
84 Ill. 422 (a :subeontractor’s pro- 


ceeding is in time if filed within the 
prescribed period after the money 
is due the original contractor, al- 
though more than that time has ex- 
pired since the subcontractor’s debt 
became due from the original con- 
tractor). 

72. Philip Gollner Co. v. Hep- 
burn, 209 Ill. A. 525; Zenco Electrical 


Supply Co. v. South Shore Electric 
Co. 177 «Tl AL bb 34S) vieastage: 
Wiis. (Ind.) 4038, 


73. Hamilton y. Naylor, 72 Ind. 
ae Piper ve Hoyt, 6 Vit, 539, a7. A 


[a] Time extended.—If payment 
is duc on completion of the contract, 
and the time of completion is ex- 
tended, the time for bringing the 


man’s suit to enforce a lien for a 
heating apparatus for a hotel build- 
ing, where the six months’ statute 
of limitations was interposed as a 
defense, the mere furnishing of a 
flange for a rotary pump which was 
an essential part of the heating sys- 
tem and was missing from the ma- 
terial delivered and for which a new 
order was given does not make the 
contract a continuous one so as to 
bring it within the statute of limi- 
tations, where the price of the flange 
had been included in the original 
bill. C. A. Dunham Co. vy. Sheffield 
Realty Co., 205 Ala. 449, 88 S 562. 
[b] Separate contract.—In pro- 
ceedings to enforce a materialman’s 
lien, if there is a hiatus between the 
items furnished sufficiently to per- 
mit the filing of a len, the pre- 
sumption is that the items belong to 
separate contracts. C. A. Dunham 
Co. v. Sheffield Realty Co., 205 Ala. 
449, 88 S 562. 
3 Cal. A, 


75. Hughes v.. Hoover, 
145, 84 P 681; McClallan v. Smith, 
11 Cush: (Mass.) 238. .But see Capi- 
tal Lumbering Co. v, Ryan, 34 Or. 
73, 54 P 1093 [dist Hughes v. Hoover, 
38 Cal. A. 145, 84 P 681, in that the 
right to a lien is a constitutional 
right in California and that the stat- 
ute did not relate to the right itself] 
(under a provision that no lien 
should be binding for longer than a 
fixed time after it should have been 
filed or after the expiration of credit 
given unless suit should be brought 
within such time, it was not neces- 
sary to wait until the last install- 
ment became due before bringing 
suit and installments maturing more 
than the prescribed time before suit 
is brought are barred). 

76. Young v. Landers, 81 Ga. A. 
59, 119 SE 464; Savoie Quarry, etc., 
Co. v. Ziman, 934 Mass. 210, 125 NE 
167; Hadie-Douglas v. Hitch, 27 Ont. 
L. 257; Lamarre v. Leblanc, 60 Que. 
Super. 156. 

{a] There must be such perform- 
ance that claimant could have sued 
and recovered as for a completed con- 
tract. Day v. Crown Grain Co., 39 
Cang Sin Gae25s. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note nvmber. 
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brought. ee a prescribed period after the work 
is completed, it refers to the particular work under- 
taken either by the original contractor or by a sub- 
contractor.“* And where the limitation prescribed 
is from the time the material is furnished or labor 
performed, the period will run from the time the last 
material was furnished,’S or last work done,’® or 
from the completion of the work where continuous 
labor is performed under the entire contract.*° 
Where the contract is entire and the building is 
substantially completed and is treated by all parties 
as completed, the limitation will run, although there 
may be minor and unimportant details of the work 
left undone, especially if intervening rights have 
attached in favor of third persons,*! but the owner’s 
acceptance of a building from the contractor will 
not-start limitations running as against a material- 
man where substantial materials or labor are placed 
in the building by others after such acceptance.*? 

Termination of contract. Where a subcontractor 
is discharged before he has completed his work, the 
time for filing a hen runs from the time of his dis- 
charge.°* So where the lienee induces a termination 
of the contract before it has been completed by the 
henor, the limitation runs from that time, nothing 
further having been done under the contract,®* and 
where the henor stops work because of the default 
of the lienee, the statutory period has been held to 
run from that time.*® 


77. Wamilton v. Naylor, 72 Ind. 
171; Longest v. Breden, 9 Dana (Ky.) 
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Completion by owner. Where the owner completes 


the building under terms of the contract authorizing 
him to do so on default of the principal contractor, 


the rights of the materialmen are determined as if 
completion had been by the contractor.*® 

[§ 535] (b) Successive Deliveries and Continuing 
Contracts. Where the work is done or materials 
furnished at different: times under one contract,: ‘the 
time will begin to run from the date of the last 
work, or at the time the last item of material was 
furnished. 87 But a single lien cannot cover several 
distinct improvements made at different times and 
independent of.each. other; in such a case the suit 
must be brought within the statutory period after 
the labor on the particular improvement is finished 
in order to enforce a lien for that improvement,** 
and suit must be commenced within the statutory 
period after the last materials were furnished,§° or 
the last work was performed.*° 

[§ 536] f. What Constitutes Institution of Pre: 
ceedings.°! The proceeding which is instituted to 
enforce the lien must be such as is contemplated 
by the statute,®? although under the various stat- 
utes differences may exist as to when it may be 
regarded as commenced.®? Under some statutes the 
proceeding is not regarded as begun until process 
has been served,®* which must be upon the necessary 
parties and within the period prescribed for the life 
of the lien,®® or the necessary parties must hdve 


141; Kay v. Smith, 10 Heisk. (Tenn.) 
4] 


78. Pike v. Scott, 60 N.:H. 469. 

[a] A provision for periodical 
payments on account of the contract 
price was held not to change the rule 
that under a provision limiting the 
time for enforcing the lien to a fixed 
period ‘from the time of performance 
of the sub-contractor or doing the 
work or furnishing the materials,” 
a suit to enforce a lien for materials 
furnished from time to time on the 
entire contract may be brought with- 
in the prescribed period from the fur- 
nishing of the last materials. Cary- 
Lombard Lumber Co. v. Fullenwider, 
150 Ill. 629, 37 NE 899. 

79. Canada Sand Lime, etc., Co. v. 
Ottaway, 15 Ont. L. 128, 10 OntWR 
788 [dism app 10 OntWR 686]. 


80. Hill v. Callahan, 58 N. H. 497. 

Sl. Luter” Vv. Cobb, 1 Coldw. 
(Tenn.) 525. 

[a] Making good of trifling ae- 
fects does not extend time. Kelly v. 
McKenzie, 1 Man. 169. 


$2. Curtis v. Nunns, 54 Colo. 554, 
131 P 403; Lichty v. Houston Lumber 
Co.,. 39. Colo. 63, 88 P 846. 
3 83. Huntington v. Barton, 64 Il. 

02 

84. Freeto v. Houghton, 58 N. H. 
100. 

85. South Fork Canal Co. v. Gor- 
don w6) Walla CU.a8.) 561, 118 Leced: 
894 (where, after a default by, the 
lienee, the lienors gave notice that 
they considered the contract an- 
nulled by reason of such breach but 
that they would continue work for 
a designated number of days longer, 
and at the end of such time they 
renewed their previous notice except 
that part of it declaring the con- 
tract annulled, a suit brought with- 
in the statutory period from the ac- 
tual time when the lienors stopped 
work was held to be in time). 

86. Hughes v. Hoover, 3 Cal. A. 
145, 34 P 681. 

87. Ind.—McKinney y. Springer, 3 
Ind. 59, 54 AmD 470. 

Iowa. ’—Denniston, etc., Co. v. How- 
ell, 179 NW 179; Stewart v. Whicher, 
168 Iowa 269, 150 NW 64. . 

Minn.—Doyle v. Wagner, 100 Minn. 
380, 111 NW 275. 


Miss.—O’Leary v. Burns, 53 Miss.| (Pa.) 58 (entering judgment ‘ony a 
TPA es bond with warrant of attorney is not 
N. D.—Sleeper v. Elliott, 36 N. D.| filing a claim or instituting a suit 
280, 162 NW 305. within the meaning of the Mechanie¢s’ 
Wis.—Fowler vy. Bailey, 14 Wis.}| Lien Law and will not: preserve the 


125. 

Ont.—Rathbone v. Michael, 20 Ont. 
L. 503, 15 OntWR 639; Rathbone v. 
Michael, LODO MG: aku. 428, 14 eae 
389 [app Gism. .20 “Ont. Us 503; 15 
OntWR 639]. / 

{a] The giving of a note in liq- 
uidation of a debt for labor and ma- 
terials which matures during the 
time in which a mechanic’s lien may 
be enforced tolls the running of limi- 
tations which will not begin to run 
against the lien until maturity of 
the note. Sleeper v. Elliott, 36 N. D. 
280, 162 NW 305. 


88. Baker v. Fessenden, 71 Me. 
292. 
{a] In Imdiana the law gives a 


lien for articles furnished at differ- 
ent times under different contracts, 
as to such articles furnished witnin 
a prescribed time next preceding the 
filing of notice of intention to hold 
a lien. Indiana Mut. Bldg., etc., As- 
BoC ar Paxton, 18 Ind. A. 304, 47 NE 
10 

89. Foss v. Desjardins, 98 Me, 539, 
bY AS 8a. 

{a] Different orders for separate 
improvements.— Where material was 
ordered at different times for sepa- 
rate improvements and the amount 
due was computed and settled from 
time to time when notes were given 
by the purchaser for the balances 
due, it was held that the continuity 
was broken and that as to material 
furnished under the earlier contracts 
limitation began to run before the 
date of the last item furnished under 
the last contract. Hoag v. Hay, 103 
Iowa 291, 72 NW _ 525. 

90. Bement v. Trenton Locomotive 
Co., 81 N. J. L. 246 (under the Lien 
Law of 1853, although the last work 
actually performed was within the 
year, the suit could not be main- 
tained because the last item in the 
bill of particulars was more than a 
year previous to the commencement 
of the suit). 

91. Necessity of filing lis pendens 
see infra § 567. . 

92. Coggan v. Reeves, 3 Or. 275; 
Williams v. Tearney, 8 Serg. & : 


lien). See Crumley v. Reicon ..Co., 
4 Tenn. Civ. A. 645 (where claimant 
is prevented by injunction from pro- 
ceeding, his lien is preserved). °.: 

[a] Service of notice requiring 
the owner to appear and submit: to 
an accounting, etc., is in effect the 
commencement of a suit. Brown v. 
Wood, 2 Hilt. (N. Y.) 579. 

{[b] Filing of the lien is not the 
commencement of a suit. McMur- 
gs v. Taylor, 30 Mo. 263, 77 AmD 

{c] Filing claim in bankruptcy 
proceedings, at least where no ‘in- 
junction has been issued in the bank- 
ruptcy proceedings, does not consti- 
tute the bringing of an action to 
foreclose a laborer’s lien within Rem- 
ington Code (19145) § 1138. McDer- 
mott v. Tolt Land Co., 101 Wash. 
UPA wel cei, 20 Ue 

{d] The certificate which may be 
granted by the judge may constitute 
the commencement of the lien pro- 
ceedings against an owner. Boucher 
ve abr Isle, 41 N. B. 509, 14 DomLR 
See cases infra note 95 et 

94. Process to institute proceed- 
ing see infra §§ 561-567. 

85. Thompson Yards v. Standard 
Home Bldg. Co., 161 Minn. 143, 201 
NW 300; Smith v. Hurd, 50 Minn, 
503, 52 NW 922, 36 AmSR 661; City 
Sash, etc., Co. -v.. Bunn, 90 Wash. 
669, 675, 156 P 854, AnnCas1918B 
31. See Carney v. Bastian Electric 
Constr. Co., 155 Minn. 317, 193 NW 
697 (holding a sheriff's return to 
show service within the year, al- 
though the summons was not nied 
until after hearing of a motion to 
vacate the summons). But see Malm- 
gren v. Phinney, 50 Minn. 457, 52°NW 


915, 18 LRA 753; Steinmetz v. ;St. 
Paul Trust Co., 50 Minn. 445, 52 NW 
915 (both holding that, under the 


statute as to the commencement of 
actions generally, a mechanic’s lien 
action is commenced when the sum- 
mons’ is served on defendant or is de- 
livered to the sheriff with the inten- 
tion that it shall be served and fol- 
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appeared,®® and it is not sufficient that the com- 
plaint be filed®? or that process issue®® within such 
period, and that service be had thereafter. 
other statutes, the suit is commenced within the 
limitation period when the summons is issued within 
Under other provi- 
sions the proceedings are commenced when the sum- 
mons is delivered to the officer followed by service 
Under still other provi- 
sions the proceeding is regarded as begun upon the 
filing of a complaint® or petition,* the filing of 


it,®® although served afterward.! 


as the statute prescribes.’ 


lowed by the first publication of the 
summons or the service within sixty 
days). 

“No action to foreclose a mechan- 
ics’ lien can be deemed commenced 
until the necessary parties to its 
maintenance have been served either 
personally or by publication of sum- 


mons. ‘City Sash, etc.) Co, v, Bunn, 
supra. ‘ 
{a] As to each defendant against 


whom the action must be commenced 
within a limited time the action is 
commenced and pending only from 
the time of service of Summons on 
him or his appearance without serv- 
ice. Smith v. Hurd, 50 Minn. 503, 
52 NW 922, 36 AmSR 661 (there is 
mo such unity of interest between 
the legal owner and a_ lienholder, 
whether by mortgage, mechanic’s 
lien, or otherwise, as to make service 
of summons on one equivalent to 
service on the other). 

[b] Consolidated actions.—Where 
several actions to foreclose a me- 
chanic’s lien were consolidated, the 
fact that the court had inherent 
power to consolidate the several ac- 
tions does not relieve the several 
lien claimants of the duty to serve 
process on the owner of the prem- 
ises, and by imputation make the 
service in favor of some of the lien 
claimants effective as to the others. 
City Sash, etc., Co. v. Bunn, 90 Wash. 
669, 677, 156 P 854, AnnCas1918B 31 
(“Neither this court nor any other 
court, so far aS we are advised, has 
ever held that a judgment on a com- 
plaint, cross-complaint, or complaint 
in intervention setting up an. inde- 
pendent cause of action may be ren- 
dered without service on any ueves- 
Sary party merely because the case 
in which it is filed was consolidated 
with an action by another party on 
a different cause of action in which 
such service had been made’). 

96. Smith v. Hurd, 50 Minn. 503, 
52 NW 922, 36 AmSR 661. 

$7. City Sash, etce., Co. v. Bunn, 
90 Wash. 669, 156 P 854, AnnCas1918B 
31 


28. City Sash, ete., Co. v. Bunn, 
supra. See Kelsey V. Rourke, 50 
HowPr (N. Y.) 315 (under a provi- 
sion requiring service on the con- 
tractor within a year, leaving the 
process with the officer with the 
intent to have it served was not 
sufficient). 

[a] Subpena.—aA suit to entorce 
a mechanic’s lien under provision of 
3 Comp. St. (1910) p 3318 § 4 is not 
begun until the subpcena is taken 
out. M. Haupt Co. v. Edgewater Bad. 
of Education, 87 N. J. Eq. 362, 100 A 


337. 

99. Flandreau v. White, 18 Cal. 
639; Green v. Jackson Water Co., 
10 Cal. 374; Calkins v. Miller, 55 
Nebr. 601, 75 NW 1108; Burlingim v. 
Cooper, 36 Nebr. 73, 53 NW 1025; 
Wharton v. Ward, etc., Engineering 
MOrPs PIL IN. Wien Abs LOZMA 87s 
Bement v. Trenton Locomotive Co., 
BUN Se E6246 Pati 82 NK JL 513i]; 

{a] Summons is issued within 
meaning of statute when it is sealed 
and indorsed by clerk and not when 
delivered to sheriff. Paterson Glass 
Co. v. Goldstein, (N. J.) 129 A 422; 
Wharton v. Ward, etc., Engineering 
Corps. 9LeNe Je da) 45) p02 A STi. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


MECHANICS’ LIENS 


Under 
cause.” 


is not effected.® 


seribed period.* 


1., Spofford. Jv. . Huse, 99 Allen 
(Mass.) 575; Burlingim v. Cooper, 
36 Nebr. 73, 53 NW 1025. 

2. Gee v. Torrey, 77 Hun 23, 28 
NYS 239; Hammond v. Shephard, 50 
Hun 318, 3 NYS 349; Martin v. De 
Coppet, 64 Misc. 385, 118 NYS »d4Zs. 

[a] Dilustrations.—(1) Under L. 
(1885) c 342, providing for the ex- 
piration of a mechanic’s lien in a 
designated time unless within that 
time an action is commenced, and 
also providing that such action. shall 
be instituted in the Same manner as 
a mortgage foreclosure, provision be- 
ing made for a mode of commencing 
an action in a court not of record 
directing survice of Summons in the 
former case, it was held that in the 
case of a proceeding in a court of 
record the lien is preserved by 
delivery of the summons to the 
sheriff for service within the pre- 
scribed time for commencing pro- 
ceedings, although it is not served 
until after that time has expired. 
Hammond v. Shephard, 50 Hun 318, 
3 NYS 349. (2) Under an act pro- 
viding that an action to enforce a 
mechanic’s lien on an oil well shall 
be commenced in the same manner 
as actious to enforce liens under an 
earlier act which provided for com- 
mencement by service of notice, the 
proceeding will be deemed to have 
been commenced when notice has 
been delivered to the sheriff for serv- 
ice under the provision of the code 
of civil procedure that an attempt 
to commence an action is equivalent 
to the commencement when the sum- 
mons is delivered to the sheriff. Gee 
v. Torrey, (77 Hun 23, 28 NYS 239. 

3. Shaw v. Martin, 20 Ida. 168, 
117 P 853; Moore-Mansfield Constr. 
Co. Vv. Indianapolis, etc., RK. Co.,' 179 
Ind. 356, 101 NE 296, 44 LRANS 816, 
AnnCas1915D 917. 

[a] Necessity of filing.—(1) Un- 
der a general provision in relation 
to limitations that an action should 
be deemed commenced when the com- 
plaint was filed, an action is barred 
if the complaint is not filed in time, 
although summons may be Served on 
some of the defendants within that 
time. Service v. McMahon, 42 Wash. 
452.1 85 P38.) (2) "Lhe ‘fact that: a 
defendant in a suit to foreclose a 
mortgage sets up his lien in an an- 
swer thereto does not relieve him of 
the necessity of filing his complaint 


as required by the statute. Coggan 
v. Reeves, 8 Or. 275. 

4 Armstrong Cork Co. v. Mer- 
chants’ Refrigerating Co., 184 Fed. 


199, 107 CCA 938 [mod 171 Fed. 778] 
(Missouri); Hydraulic Press Brick 
Co. v. Lane, 198 Mo, A. 4388, 200 SW 
306; Matthews v. Stephenson, 172 Mo. 
A. 220, 157 SW 887. 

[a] What constitutes filing.—The 
petitioner, by bringing his petition 
to the clerk’s office, and placing it 
there in the hands of the clerk to 
be filed, had done all that was neces- 
sary on his part. He had filed the 
petition within the meaning of the 
law. It was the duty of the judge 
presiding in the court where the cause 
was pending to ascertain when this 
was done, and on a motion to dismiss 
it may be shown by parol evidence 
that the petition was filed in time. 
Goulding v. Smith, 114 Mass. 487. 


: [§ 536 


which within the statutory period is sufficient with- 
out regard to the time of service of process or other 
steps necessary to be taken in the progress of the 
Where the statute requires an attachment 
within the limitation prescribed in order to pre- 
serve the lien, the mere commencement of suit in 
time will not avail if the attachment of the property 


Under the provisions of some stat- 


utes the lien may be preserved by an unsuccessful 
attempt to commence the action within the pre- 


A proceeding in equity for the 


[b] Lodging account or demand.— 
The statute defines the commence- 
ment of legal process which is re- 
quired for enforcing the lien as the 
lodging of an account or’demand for 
which the lien is claimed in the office 
of the town clerk or recorder of 
deeds, etc, and a petition is re- 
quired to be filed within a certain 
number of days after the lodging of 
such demand. This demand may be 
lodged at the same time as the notice 
to the owner of an intention to claim 
the lien, but it is a separate step 
and must be sufficient under the stat- 
ute in order to support a petition 
filed within the prescribed time after 
its lodgment. Goff v. Hosmer, 20 R. 
EP 94) SRA SSS st pai. Vv. White, 17 
Ra oe A 100 

Bees S$. Armstrong Cork 4 Cor ex: 
Merchants’ Refrigerating Co., 184 
Fed, 199, 107 CCA 93 [mod 171 Fed. 
778] (Missouri). 

Cal. Van Winkle v. Stow, 23 Cal. 
457 (distinguishing the earlier cases 
upon the difference in the terms of 
the statutes). 

Ida.—Shaw v. Martin, 20 Ida. 168, 
tL VP She. 

Ill.—Bennitt v. 


Wilmington Star 
Min, Co:;1 19011, 


9, 7 NE 498; Work 


V0 petal Om Uliano oe 
Ind.—Moore-Mansfield Constr. Co. 
v. Indianapolis, ete., R. Co., 179 Ind. 


356, 101 NE 296, 44 LRANS 816, ann 
Cas1915D 917; Carriger v. Mackey, 
15 Ind. A. 392, 44 NE 266. 


Mass. —Goulding Vee mith.» ice 
Mass, 487. 

Mich.—Casserly v. Waite, 124 
Mich. 157, 82 NW 841, 83 AmSR 320; 


Hannah, ete., Mercantile Co. v. Mos- 
ser, 105 Mich. 18, 62 NW 1120; Sheri- 
don v. Cameron, 65 Mich. 680, 32 NW 

Miss.—Christian v. 
669. 

Mo.—Gosline v. Thompson, 61 Mo. 
471; Hydraulic Press Brick Co. v. 
Lane, 198 Mo. A. 438, 200 SW 306; 
Matthews v. Stephenson, 172 Mo. A. 
220, 157 SW 887. 


O’Neal, 46 Miss. 


ne C.—Oliver v. Fowler, 22 S. C. 
534. 
[a] Service on principal contrac- 


tor.—The petition being seasonably 
filed, a subcontractor’s lien action is 
Seasonably brought, although the 
principal contractor, originally made 
a defendant, is not served, and does 
not appear until after lapse of time 
for action. Henry Weis Cornice Co. 
Vv. groeveh 187 Mo. A. 496, 174 SW 


159 

[b] Rule applied.i—Where sum- 
mons against the holder of a trust 
deed is issued, in an action to fore- 
close a mechanic’s lien, after judg- 
ment has been rendered against the 
Owners upon confession, after dis- 
covery ‘that a recital in the judgment 
that the holder had appeared was 
untrue, the suit against the holder 
is not a Separate suit. Matthews v. 
Se pensar 172 Mo. A. 220, 157 SW 


6. See infra § 565. 

7. Gee v. Torrey, 77 Hun 23, 28 
NYS 239; Hammond vy. Shephard, 50 
Hun 318, 3 NYS 349 (both holding 
that the provision of the code of 
civil procedure that an attempt tc 
commence an action is equivalent to 
the commencement when the sum- 


Bis Fs i am 


§§ 536-537] 


purpose of enforcing a lien as against the increase 
in the value of mortgaged property due to the work 
and material furnished must be begun within the 
time prescribed by statute for the enforcement of a 
lien generally,’ and where a court of law has no 
jurisdiction to render a decree in a proceeding of 
this kind, its judgment does not prevent the running 
of limitations as against the appropriate proceeding 


in equity.® 


[§ 537] g. Prosecution of Proceedings, 


mons is delivered to the sheriff ap- 
plies to a proceeding to foreclose a 
mechanic’s lien whether such_ pro- 
ceeding is regarded aS an action or 
special proceeding). 

[a] Parties united in interest.— 
(1) The owner of the premises and 
a contractor for work thereon are 
not joint contractors as to a subcon- 
tractor, or ‘otherwise united in in- 
terest,’ within the meaning of Code 


Civ. Proc. § 399, providing that an 
attempt to commence an action is 
equivalent to the commencement 


thereof against each defendant, when 
the summons is delivered to be served 
to certain officers of the county in 


which one of twe or more codefend= 


ants, who are joint contractors or 
otherwise united in interest, resides 
or last resided. Martens v. O’Neill, 
131 App. Div. 123, 115 NYS 260, 1 NY 
CivProcNS 293. (2) The action is 
not commenced by Service on part 
only of the necessary defendants, 


others, the principal contractor and 
other lienors, not having a joint or 
united interest with those served. 


Martin v. De Coppet, 64 Misc. 385, 
118 NYS 5238. 

{b] New summons after defective 
service.—Under a statute providing 
for the issuing of a new summons 
where there is defective service and 
that service of the new summons 
shall be as effectual as if service 
had been made and returned on the 
original, service of a new Summons 
issued after the expiration of the 
statutory period for bringing the pro- 
ceeding because of a defective serv- 
ice of the original summons is effec- 
tual to preserve the claim. Mutual 
Ben. L. Ins. Co. v. Rowand, 26 N. 
J. Eq. 389 [rev on other grounds 27 
N. J. Eq. 604]. 

[ec] New action after dismissal. 
Under a clause of the Mechanics’ 
Lien Act providing that the gen- 
eral provisions of the code of civil 
procedure shall apply except as other- 
wise designated in the act, it is held 
that the provision that where a judg- 
ment is reversed or the action fails 
otherwise than upon the merits after 
the statute of limitations would bar 
a new action the parties shall have 
a year in which to bring a new ac- 
tion, applies to a mechanic’s lien 
proceeding. Seaton v. Hixon, 35 Kan. 
663, 12 P 22; Rice v. Brown, 1 Kan. 


A. 646, 42 P 396. See Conolly v. 
Hyams, 176 N. Y. 403, 66 NE 662 
(holding applicable a provision of 


the general statute of limitations al- 
lowing a new action for the same 
cause in case an action brought with- 
in the time limited is terminated in 
any manner other than by a volun- 
tary discontinuance, a dismissal of 
the complaint for neglect to prose- 
cute the action, or a final judgment 
on the merits). Contra Walker v. 
Burt, 57 Ga. 20 (where, however, it 
does not appear that the Mechanics’ 
Lien Law contained any provision 
under which the general saving stat- 
ute could be applied). 


8. Jefferson County Sav. Bank v. 
Ben F. Barbour Plumbing, etc., Co., 
191 Ala. 238, 68 S 43. 

9. Jefferson County Sav. Bank v. 
Ben ¥F. Barbour Plumbing,, etc., Co., 
supra 

10. “Wheeler v. Almond, 46 N. J. 


L. ate Mushlitt v. Silverman, 50 N. 
he 


[a] MTlustrations.—(1) A require- 
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but a provision 
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quirements of the statute in respect of the steps to 
be taken in the prosecution of the lien claim must be 
pursued,?° and a diligent prosecution of a mechanic’s 
lien suit has been required in order to preserve the 
len as against innocent parties without notice;" 


requiring diligence in the prose- 


eution of the proceeding within a prescribed time 
after the issuance of the summons does not prescribe 


a time after which a judgment cannot be entered,?” 


The, re- 


ment that the time of issuing sum- 
mons to enforce the lien shall be 
indorsed on the claim within one 
year after the date of the latest item 
in the claim or within thirty days 
after notice from the owner to claim- 
ant to sue is mandatory. Wheeler 
vs, Almond, 46ENieJ. Li. 1616. (2) A 
lien is discharged by the omission 
of the lienor to file an affidavit of 
the issue or service of a summons 
and complaint in an action to en- 
force the lien within thirty days 
after the time specified in a notice 
by the owner requiring the com- 
mencement of an action by the lienor 
as required by the statute. Mushlitt 
vy. Silverman, 50 N. Y. 360. 

[b] Notice to clerk of commence- 
ment cf proceeding.—Under a statute 
providing that a lien might be dis- 
charged among other modes by the 
entry of the clerk after the year has 
elapsed since the filing of the claim 
when no notice has been given to 
him of legal steps to enforce the 
lien, if proceedings have been com- 
menced within a year a failure to 
give the notice to the clerk until 
after that period will not of itself 
invalidate the lien. Paine v. Bonney, 
4 E. D. Smith (N. Y.) 734. 

{e] Scire facias.—(1) Where a 
writ of scire facias on a mechanic’s 
lien was voluntarily stayed by plain- 
tiff’s attorney, and a second writ was 
not issued until after the expiration 
of a year, such writ should be 
quashed, and the statement of claim 
stricken from the record for want or 
prosecution. Peninsular Lumber Co. 
v. Fehrenbach, 15 Del, 98, 37 A 388. 
(2) Where more than five years after 
the filing of a claim the writ of 
scire facias was sued out to revive 
a judgment which had been entered 
on a scire facias nearly five years 
after the first writ issued, it was held 
that under the statute providing that 
the lien of the debt for which the 
claim shali be filed shall expire at 
the end of five years from the day 
on which the claim was filed, unless 
it shall be revived by scire facias in 
manner provided by law in case of 
a judgment, the scire facias to re- 
vive was unauthorized and_ should 
be stricken out. Morgan v. Blocker, 
Cera DIST mG... (3) Under Me- 
chanics’ Lien Act June 4, 1901 (P. 
L. p 435) § 10, requiring scire facias 
sur mechanics’ liens to be issued 
within two years from the date of 
filing the claim, and that a verdict 
must be recovered or judgment en- 
tered thereon within five years after 
issue of the writ, the lien is lost 
where a yerdict is not recovered on 
the scire facias until after five years 
from the issuing thereof. Sterling 
Bronze Co. v. Syria Impr. Assoc., 226 
Pa. 475, 75 A 668. (4) The time that 
is necessarily required to prosecute 
an appeal from a judgment on a ver- 
dict erroneously directed against 
plaintiff in a scire facias upon a 
mechanic’s lien is not to be excluded 
in computing and applying the five 
years’ limitation provided for in Act 


and a provision 


June 6401836 GPs hep 695)),. 8.24. 
Kountz v. Consolidated Ice Co., 36 
Pa. Super. 639. 


11. Erhman v. Kendrick, 1 Metc. 
(Ky.) 146; Glass v. Zachow, 156 wis 
21,25, 145° “NW. 286. feit. Cye]. 

{a] Failure to prosecute to a de- 
eree for four years will deprive the 
lien of its validity as against a sub- 


limiting the period during which 


sequent mortgagee without notice. 
Erhman v. Kendrick, 1 Metc. (Ky.) 
146. See Hydraulic Press Brick Co. 
v. Lane, 198 Mo. A. 438, 200 SW 306 
(holding that there had been no un- 
reasonable delay). 

{b] Provision in decree delaying 
enforcement.—Where judgment ofr 
foreclosure provided that it should 
not be enforced unless so directed 
by plaintiff and that the case should 
remain on the docket until further 
orders, and no sale having been 
directed an order was made four 
years later that the case be filed 
away subject to be redocketed, it was 
held that there was no such laches 
as would destroy the lien as against 
the debtor where the sale was made 
four years later by plaintiff’s direc- 
tion. Pittman v. Wakefield, 90 Ky. 
171, 138 SW 625, 11 Kyl: 972. 


12. Buchanon, ete., Lumber Co, v. 
Dougherty, 88 N. J. L.. 356, 96 A 
663; Buchanan, ete., Lumber Co. v. 
Hinstein; 87 N. J. L. 307, 98 A216; 


Ennis vy. Eden Mills Paper Co., 6d 
N. J. L. 577, 48 A 610 (under sueh a 
provision the lienor is not required 
to proceed to judgment within @ year 
where the property has passed into 
the hands of a receiver, because a 
judgment would have been useless). 

[a] “The ‘diligent prosecution’ 
duty does not end with the year, but 
continues also at all times there- 
after until the lien shall be reduced 
to judgment. A lien diligently prose- 
cuted within the year, but not re- 
duced to judgment nor supported by 
an extension-of-time court ordér, up- 
on application to the court should be 
discharged for a failure to proge- 
cute diligently after the expiration of 
the year.” Buchanon, ete., Lumber 
Co. v. Dougherty, 88 N. J. Lb, 356, 96 
A 663, 

{b] ‘Where there was no judg- 
ment nor any extension-of-time order 
within the year, and no adequate 
proof of diligent prosecution with- 
in that time the lien should, upon 
application to the court, be dis- 
charged.”’ Buchanon, etc., Lumber 
Co. v. Dougherty, 88 N. J. L. 356, 
OG. He (G8, 

{c] “The burden (1) is on the me- 
chanic’s lien claimant to excuse his 
failure to reduce his lien to judg- 
ment within the year. To permit the 
year to expire without either a judg- 
ment or an extension-of-time order 
from the court is a most dangerous 
proceeding. Prima facie, such a lien 
should be discharged at any time 
after the expiration of the year upon 
application to the court.” Buchanon, 
etc., Lumber Co. v. Dougherty, 88 
IN Ay, by 356, 96 A 663. (2) “Where 
there is evidence tending to show 
‘diligent prosecution’ of a mechanie’s 
lien claim within the year prescribed 
by the statute, the question whether 
it was ‘diligently prosecuted’ becomes 
one of fact, and the finding of the 
trial judge, sitting as a jury, that 
in fact the claim was _ diligently 
prosecuted within the year, will not 
be disturbed.” Buchanan, ete., Lum- 


ber Co.rev. Hinstein,»87 N. J. i 307, 
93 A 716. 
{[d] Personal judgment. — “The 


plaintiff having failed to prosecute 
his suit upon a lien claim, within 
the statutory period, the trial court 
rendered judgment against the con- 
tractor for the amount due, but gave 
judgment for the defendant owner 
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the lien may remain in force before action brought 
does not require that the action shall be prosecuted 
to final judgment within the time so limited, and if 
the action is brought within the time the judgment 
may be taken after the time has expired.1* 

[§ 538] h. Amendments after Expiration of Pe- 
riod. A defect which does not go to the validity of 
the lien may be cured by amendment after the time 
limited for commencing the proceeding,'* as where 
the cause of action is not changed,!® but an amend- 
ment after the time limited to supply a step which 
is. prerequisite to the validity of the lien itself ean- 
not be allowed, the lien having been discharged by 


upon proof of the plaintiff's failure 
to prosecute. Held, that the fact 
that the statute (3 Comp. St. [1910] 
p. 3304 § 16), upon proof of failure 
to prosecute, provided that the land 
Should thereby be released trom the 
effect of the lien claim, did not oper- 
ate to render invalid a judgment in 
personam in favor of the owner.’ 

Boehm v. Brion, 85 N. J. L. 330, 88 
A 1024, 

“18. ' North Star Iron Works Co. ’v. 
Strong, 33 Minn. 1, 21 NW 740; Fox 
v. Kidd, 77 N. Y. 489 [dist Glacius 
Vv. Black, 67 N. Y. 563; Benton v. 
Wickwire, 54 N. Y. 226; Freeman v. 
Gram,-3 N. Y. 305 in that these cases 
were decided under statutes limiting 
the existence of the lien in any 
évent]; Pacific Mfg. Co. v. Brown, 8 
Wash: 347, 36 P 273 (where the pro- 
viSton requires the action to be 
brought within a prescribed time and 
adds, ‘‘but no lien shall continue in 
force... . for a longer time than 
two. years from the time the work 
is‘-completed by agreement or credit 
given,” this means that a lien can- 
not be maintained where credit for 
ynore than the prescribed time is 
given.and not that final judgment 
cannot be obtained in any case after 
the ‘expiration of two years). 

fa]. Merger.—The lien does not 
merge into the judgment until a 
proper judgment has been entered. 
Dutton v. Herman, 22 Mo. A. 458. 

“Scire facias see supra note 10 [cl]. 

“14. Ill.—Miller v. Calumet Lum- 
her “éte.,'‘Co., 121 Dl. A. 56; Phoenix 
Mut.''L. Ins. Co. y. Batchen, 6 Ill. 
Ay 624. 4° 

Ind.—Trueblood v. Shellhouse, 19 
Ind. A: 91, 49 NE 47. 
*“Mass.—Burrell v. Way, 176 Mass. 
164, 57-NE 335. 

‘Mich.—Prather Engineering Co. v. 
Detroit, etc., R. Co., 152 Mich. 582, 
146 NW 376; Daschke v. Schellen- 
berg, 124 Mich, 16, 82. NW 665, 125 
Mich,’ '216, 84 NW 67. 

Mo.—Mann y. Schroer, 50 Mo. 306; 
Henry Weiss Cornice Co. “7, Neevel, 
SN “Wor? Ay 496;'-174 SWi* 158s Cl iA. 
Brockett Cement Co. v. Logan, 187 
Mo. A.322, 173 SW 727; Banner Lum- 
ber’ Co.’ v. Robson, 182 Mo. A. 611, 
168 SW 244 [certiorari den 266 Mo. 
595, -182 SW 743]; Wheeler v. Monett 
Milling Co., 73 Mo. A. 672; Newman 
v. Jefferson City, etc., R. Co., 19 Mo. 
A.'100; Hannon v. Logan, 14 Mo. A. 
33. 

N. Y.—Kalt Lumber Co. v. Dupig- 
nac, 150 App. Div. 400, 134 NYS 1098. 

Wis.—Huse v. Washburn, 59 “Wis. 

414, 18 NW 341. 
_N. W. Terr.—Nelson v. Brewster, 
7 Terr. L. 458. 
'- But. See McCarty v. Van Etten, 4 
Minn, 461 (holding that, under the 
statute requiring a lien claim or pe- 
tition, the lien cannot be acquired 
without such a petition as is pre- 
scribed and that, where the com- 
plaint: in: the action to enforce the 
lien is the only petition filed, it can- 
not be amended to perfect the lien. 
But it appears that the ruling was 
made:for the protection of an inno- 
cent purchaser to whom the property 
had’ passed). 
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the owner or 


sence from the 


before the date 


been applied to 


[a] Rule applied: 
tion of property. 
Shellhouse, 19 Ind. A. 91, 49 NE 
47; Mann v. Schroer, 50 Mo. 306; 
Huse v. Washburn, 59 Wis. 414, 18 
NW 341. (2) To description of con- 
tract. Phoenix Mut. é Vv." 
Batchen, 6 Ill. A. 621. (3) 
of furnishing material. Burrell v. 
Way, 176 Mass. 164, 57 NE 335 (un- 
der a provision requiring the suit 
to be commenced within a prescribed 
period after the lienor has ceased to 
labor or furnish material, the peti- 
tion filed December 13 stating that 
the last material was furnished Sep- 
tember 13 might be amended by 
changing the date of furnishing of 
the last material to September 15, 
and it was too late after the amena- 


(1) To descrip- 
Trueblood v. 


-ment allowed and evidence introducea 


to support it to object that the peti- 
tion was not filed in time; the ob- 
jection that the statement of lien 
cannot be amended was not available 
in such case because the statute did 
not require the statement to contain 
any averment as to the time when 
the petitioner ceased to furnish ma- 
terial or labor, but on the other hand 
provided that it should not be deemed 
invalid solely by reason of inaccu- 
racy in stating or failing to state 
the number of days of labor~ per- 
formed or furnished, etc). (4) To 
verification of bill. Prather Engi- 
neering Co. v. Detroit, ete., nH. vUe., 
152 Mich. 582, 116 NW 376; Daschke 
v. Shellenberg, 124 Mich. 16, 82 NW 
665, 125 Mich. 216, 84 NW 67 (where 
the amendment supplying the oath to 
the bill was allowed, the court hold- 
ing further that the express provi- 
sion of the statute for amendments 
in these proceedings contemplated an 
amendment after the expiration of 
the period prescribed for bringing 
suit). (5) To adding averment that 
no other action has-been had for the 
recovery of the debt. Kalt Lumber 
Co. v. Dupignac, 150 App. Div. 400, 
134 NYS 1098. 

{b] An amendment reducing the 
amount of property over which a 
lien is claimed but embracing a part 
of the property described by the 
original petition may be made. 
O’Leary v. Burns, 53 Miss. 171. 

[ce] Allegation of joint contract.— 
Where a bill failed to allege a joint 
contract with lessee and assignee, 
the court may allow an amendment 
upon terms he deems proper, other- 
wise the lien would be lost by ex- 
piration of ninety-day limitation. 
Maxim v. Thibault, 124 Me. 201, 126 
A 869. 

Amendment of pleadings see infra 
§§ 629-636. 

Attempt to commence action see 
supra § 536. 

15. Henry Weiss Cornice ICORMIVE 
Neevel, 187 Mo. A. 496, 174 SW 159; 
Ch AN Brockett Cement Co. v. Logan, 
187;Mo. A. 322, 178 SW 727; Banner 
Lumber Co. v. Robson, 182 Mo. A. 
611, 168 SW 244 [certiorari den 266 
Mo. 595, 182 SW 743]. 

[a] For example (1) an amend- 
ment stating that certain defendants 
were “husband and wife’ and owned 
the property “by an estate by en- 


[§§ 537-538 


the omission,'® nor ean additional property be in- 
cluded by amendment after the lien is barred,’” 
nor an entirely new cause of action set up. 
an encumbranecer or other person 
acquiring an interest in the property which cannot 
be affected by the foreclosure proceeding in his ab- 


18 Where 


record is originally omitted and 


thereafter brought in by amendment, the statutory 
bar will operate in his favor if the period expired 


of the amendment because as to 


him the suit is commenced at the date of the amend- 
ment making him a party.'® 


A similar rule has 
the joinder of the principal con- 


tirety.” C. A. Brockett Cement Co. 
ve, Logan, 187 “Mo. /A. 322,173. SW 
727. (2) Amendment of petition in 


subcontractor’s action in the spelling 
of the principal 
Henry Weis Cornice Co. v. Neevel, 
187 Mo. A. 496, 174 SW 159. 

16. North Side Sash, ete., Co. v. 
Hecht, 295 Ill. 515, 129 NE 273 [rey 
216 Ill. A. 464]; Wheeler v. Almond, 
46 N. J. L. 161; Augir v. Warder, 74 
W. Va. 103, 104, 81 SE 708 [quot 

yc]. But see Kalt Lumber Co. v. 

upignac, 150 App. Div. 400, 134 NYS 
1098, 3 NYCivProcNS 351 (holding 
that an amendment may be allowed 
if necessary to do justice between 
the parties, even though changing 
the cause of action). 

[a] For example (1) failure to in- 
dorse on claim the date of the issu- 
ance of the summons. Wheeler v. 
Almond, 46 N. J. L. 161. (2) Amend- 
ment bringing allegation of delivery 
of material within limitation. North 
Side Sash, etc., Co. v. Hecht, 295 Ill. 


515, 129 "NE 273 [rev 216 Ill. A. 
[b] Retroactive effect— Mechan- 


ic’s Lien Act § 7, permitting amend- 
ments to any part of the pleadings 
that are authorized by proceedings 
in chancery making the rules of 
practice the same as in other cases 
in chancery, does not make an 
amendment of the bill to foreclose 
a lien, which first showed that the 
suit was begun within the time re- 
quired after the last delivery of the 
goods, effective as of the date of 
the original bill: North Side Sash, 


etc., Co. y. Hecht, 295 Til. 515, +129 
NE 273 [rev 216 Ill. A. 464]. 
[c] Necessity of o eti- 


Pp 
tion.—A petition .cannot be filed for 
the first time as an amendment to 
proceedings, where no original peti- 


tion has ever been filed. Christian 
v. O'Neal, 46 Miss. 669. 
17. Dodds v. Cavett, 133 Miss. 470, 
97°S 813. 
nent Davidson v. Campbell, 5 Man. 
19. Ala.—Seibs v. Engelhardt, 78 
Ala. 508. 


Ark.—Simpson v. J. W. Black Lum- 
ber Co., 114 Ark. 464, 172 SW 883. 

Ill._—Watson v. Gardner, 119 Il: 
312, 10 NE 192; Bennitt v. Wilming- 
ton. ‘Star’ Min. Co. 119°Tik,. 927 = Nm 
498; Clark v. Manning, 95 Ill. 580; 
Crowl v. Nagle, 86 Ill. 437; Dunphy 
v. Riddle, 86 Ill. 22; Mosier v. Flan- 
ner-Miller Lumber Co., 66 Ill. <A. 

Kan.—Rice v. Simpson, 30 Kan: 28, 
ale Geganw orks 

Mo.—Hiller v. Schulte, 184 Mo. A. 
42, 167 SW 461; Badger Lumber Co. 
v. Staley, 141 Mo. A. 295, 125 SW 779, 

Wash.—City Sash, ete., Co. v. Bunn, 
90 Wash. 669, 156 P 854, AnnCas 
1928B" 31; Northwest Bridge Corin. 
Tacoma Shipbuilding Co., 36 Wash. 
333, 78 P 996; Powell v. Nolan, 27 
Wash. 318, 67 P 712, 68 P 389; Peter- 


aon v... Dillon; 27 Wash. 78. 67. P 
Man.—Abramovitch  v. Vrondessi, 


23 Man. 383, 11 DomLR 352, 24 West 
LR 439. 
Ont.—Metals Recovery Co. v. Mo- 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


contractor’s name. . 


¥ 


§§ 538-541] 


tractor in an action by a subcontractor or material- 
man against the owner.*° But according to other 
authorities, the bringing in of the general contractor 
as defendant after the expiration of the statutory 
period in an action by a materialman or subcontrac- 
tor will not affect the original action which was 


brought in time, since he is not a party against 
whom the lien is to be enforced and is not interested 


in that phase of the litigation so as to require his 
presence when the suit is originally brought to save 


where the owner is not prejudiced.??, A similar rule 
has been applied in the case of other parties.2? And 


‘it has been held that, where in proceedings to fore- 


close 2 mortgage a receiver of the property involved 
has been appointed, the receiver may be brought 
in by amendment after the period for limitations 


‘for foreclosing the mechanic’s lien has expired.?* 


enforce the lien.?” 


The fact that trustees of a prior mortgage against 
“whom no relief was sought were not brought in until 


after the period of limitations had expired is no 


y 
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it from the operation of the limitation,?+ at least 


ground for defeating the mechanic’s lien as against | 


the pate te ae 

[§ 539] G. Parties*°—1. Persons Entitled to En- 
force. The person to whom the debt is due, who is 
the real party in interest, usually has the right to 
But it has been held that one 
whose interest is merely in the subject matter rather 
than in the lien cannot enforce such lien, and a judg- 

ment in his favor is unauthorized.28 An assignee 
for the benefit of creditors can enforce a mechanic’ s 


[40 C.J.] 395 


lien existing in dave of the assignor.?® 


[§ 540] 2. Persons Entitled to Contest—a. In Gen- 
eral. In general, anyone claiming an interest*® 
or who may be affected by the judgment enforcing 
a mechanic’s lien?! may contest the right to the len 
or the amount of the claim, as, for example, the 
owner*? either at the time the lien attached or at 
the time it is enforced,®* or a subsequent purchaser 
or encumbraneer,** or transferee for security.*> But 
one who has no interest in the property affected 
is not entitled to contest the validity of the lien.®* 
So a mortgagee or other lienor may show a fatal 
defect in the perfecting of the principal lien to en- 
force which the suit was instituted, as they have an 
interest to secure prior satisfaction of their ‘own 
claims.*7 The grantee in a deed void as to the 
grantor’s creditors but good-as between the parties 
to it has sufficient interest to entitle him to contest 
the validity of such lien,** although where the owner 
recognizes the existence of the debt and validity of 
the lien, and sells the property subject to the lien, 
it has been held that the purchaser who thus takes 
the property cannot dispute the validity: o of ess 
len.*® 

[§ 541] b. Contest by Contractor of Lien of Sub- 
contractor. While a general contractor may contest 
the hen or claim of a subcontractor or matérialmian 
upon objections which go to that part of the matter 
in which the general contractor has an interest, as 
that the materials were never furnished, or had beén 
paid for, or that the charge was excessive,*® he has 

it is sufficient that, that scire facias issued before the 


lybdenum Products Co., 46 Ont. L.) St. [1909] § 8221, 

632, 17 OntWN 262. ; a materialman, 
See Holthouse v. Bray, 31 Pa. 

Super. 200 (refusing amendment in 


effect permitting the filing of a lien 
by a new claimant after the time 
had expired). 

But see Ketcham v. Cunliff, 77 
Okl. 287, 187 P 1095 (the statute of 
limitations providing that an action 
to foreclose on a mechanic’s len 
must be brought within one year 
after the date of filing of lien ap- 
plies to the owner, but other parties 
can be brought in by amendments 
thereafter). : 

{a] Reason for rule. ‘It is well 
settled that, where parties are thus 
brought in by an amendment, the 
suit as to them is begun at the time 
of such amendment making them 
parties. The amended petition as 
to them is the filing of a new suit.” 


Hiller v. Schulte, 184 Mo. A. 42, 46, 
167 SW 461, 462. 
{[b] Rule applied. — Where an 


original bill to foreclose a mechanic’s 
lien, filed within the six. months re- 
quired by Code (1907) § 4777, sought 
only a decree in rem subjecting the 
property to the lien, and an assignee 
of a mortgage was not made a party, 
although the deed from the mortga- 
gee to her was filed of record, and 
complainant knew all the facts prior 
to the expiration of the six months, 
an amendment to the bill, made after 
expiration of the six months, making 
such assignee a party, could not re- 
late back to the time of filing the 
original bill, but was barred by the 


statute. Sorsby v. Woodlawn Lum- 
ber Co., 202 Ala. 566, 81 S 68. 
20. Simpson v. J. W. Black Lum- 


114 Ark. 464,.172 SW 883; 
Cou Pieffer, 108 Mo. 
Bombeck vy. De- 

See Kelsey v. 
, Le) ole (hold2 


ber Co., 
Rumsey, etc., 
A. 486, 883 SW 1027; 
vorss, 19 Mo. A. 38. 
Rourke, 50 HowPr (N 


ing that the principal contractor 
must be served within a year). But 
see American Radiator Co. v. Con- 


nor Plumbing, etc., Co., (Mo. A.) 184 
SW 907 [dist Bombeck v. Devorss, 
19 Mo. A, 38; Fury v. Boeckler, 6 Mo. 
A. 24 as cases in which the original 
contractor was himself a contractor 


_ with the subcontractor] (under Rev. 


suing to foreclose a 
lien based on a contract with a sub- 
contractor, makes such subcontractor 
a party within ninety days after 
filing the lien, and the principal 
contractor, although a necessary 
party, may be joined at any time be- 
fore the trial). 

21. Green v. Clifford, 94 Cal. 49, 
29 P 331; Western Sash, etc., Co. v. 
Heiman, 65 Kan. 5, 68 P 1080; Cas- 
serly v. Waite, 124 Mich, 157, 82 
NW 841, 83 AmSR 320. 

22. Huntington Plumbing, etc., 
Co. vy. McGuffin, 75 W. Va. 78, 838 SE 


194; Augir v. Warder, 74 W. Va. 
103, 81 SE 708. 

23. Ketcham v. Cunliff, 77 Okl. 
23 Lele isis LUO. 

24. Prather Engineering Co. v. De- 


troit, ete, R. Co., 152 Mich. 582, 116 
NW 376. 

25. Niehaus v. C. B. Baker Constr. 
Co., 135 Tenn. 382, 186 SW 461, Ann 
Cas1918B 23. 

26. Cross references: 

Foreign corporation see Corporations 

§ 4065. 


Sureties upon contractor’s bond see 
supra §) 491.0 
Who may acquire 

§§ 139-178. 

27. See infra § 542. 

28. Roberts v. Gates, 64 Ill. 374. 

29. German Bank v. Schloth, 59 
Iowa 316, 13 NW 314. 

Assignment: 

For benefit of creditors see Assign- 
ments for Benefit of Creditors 5 C. 
pele Oe SaAc}5 

Of lien see supra §§ 407-412. 

30. Jepherson v. Green, 22 R. I. 

276, 47 A 599. 


lien see supra 


31. Walker v. Hauss-Hijo, 1 Cal. 
183; Carson v. White, 6 Gill (Md.) 
17; Wiltsie v. Harvey, 114 Mich. 


131, 72 NW 134; Knabb’s.Appeal, 10 
Pa. 186, 51 AmD 472; In re Wells, 2 
Del. Co. (Pa.) 172; McAdam v. Bailey, 
Te eis Cha.) saat. 

32. Brown v. Cornwell, 108 Va. 
129, 60 SE 623. 

383. Thaxter v. Williams, 14 Pick. 
(Mass.) 49; Bell v. Bosche, 41 Nebr. 
853, 60 NW 92; Grove v. Lewis, 1% 
Pa. Co. 452. See Thomas v. Turner, 


16 Md. 105 (holding that the defense. 


expiration of the credit, under a stat- 
ute preventing the issue of ‘scire 
facias .to enforce a mechanic’s lien, 
where credit is given or notes Or. 
other securities received, until the 
expiration of the credit agreed on, 
is as available to anyone whose 
property is sought to be charged as 
to the party with whom the contract 
was made). 

34. Richards v. O’Brien, 173 Mass. 
332, 53 NE 858; Dittmer v. Bath, 117 
Mich, 571, 76 NW 89; Davis v. Bartz, 
65 Wash. 395, 118 P 334 

[a] Dimitations.—The right to 
contest the validity of a mechanic's 
lien on the ground that it has éx- 
pired by the failure of the lien’ claimn- 
ant to sue within the time fixed by 
Remington & B. Code § 1138, is avail- 
able to a mortgagee of the owner, 
as well as to the owner. Davis Vv. 
Bartz, 65 Wash. 395, 118 P 334. 

35. Ronalds, etc., Co. v. Rogers, 
26" Ba. “Dist. 25; Brown v. Cornwell, 
108 Va. 129, 60 SE 623. 

36. Lake Shore, ete., R. Co. v. Mc- 
Millan, 84 Ill. 208; Cogel v. Mackow, 
11 Minn. 475. ae 

37. Wiltsie v. Harvey, 114 Mich. 
131, 72 NW 134. But see Small v. 
Foley, 8 Colo. A. 435, 47 P 64 (where 
a notice of intention to file a state- 
ment, which the statute required, 
was considered to be for the benefit 
of the owner only, the giving of 
which was not for the benefit of an- 
other lienor and the failure to give 
which was not the subject matter of 
an objection by him). . 

8& Toop’ v. Smith; 181° N:* Yz! 283, 
73 NE 1113, 34 NYCivProc 211 [aff 
87 App. Div. 241, 84 NYS 326] (as 
to the right of such grantee to assai 
the validity of the lien for insuffi- 
ciency of the notice of lien for labor). 

39. Michigan Sav., etc., Assoc. v. 
Bee 16 Tex. Civ. A. 222, 42 SW 
5 


40. Wethered v. Garrett, 140 Pa. 
224, 41 A 319. 

[a] Statutory conditions.—Under 
a statutory provision requiring no- 
tice by the contractor, within a cer- 
tain time, of his intention to dispute 
the claim, the assignee of a con- 
tractor who might have contested ac- 


396 [40 C.J.] . 
no concern with objections which affect only the 
owner of the building and cannot set them up to 
defeat the lien of a materialman or subcontractor 
if the owner is satisfied to forego the objections.*? 

[§ 542] 3. Proper and Necessary Parties**—a, 
Plaintiffi—(1) In General. The rule that an action 
should be brought by and in the name of the real 
party in interest is applied to suits to enforce me- 
chanies’ liens.4? But one has no such interest as 
will make him a proper party to enforce such lien 
unless that interest is in the lien itself as distin- 
guished from a mere interest in the result of the 
action.** And under the rule that, when a contract, 
not under seal, is made with an agent in his own 
name for an undisclosed principal, whether he de- 
scribes himself to be an agent or not, either the 
agent or principal may sue upon the contract, an 
undisclosed principal may sue to enforce the lien 
under a contract made with the agent;* and if a 
party does business in his own name as agent for an 
undisclosed principal and files the lien in the same 
name the action to enforce the lien is properly 
brought in that name.*¢ 

{§ 543] (2) Joinder of Plaintiffs.*7 If the cause 
of action accrues jointly to more than one, all must 
join and the action cannot be maintained by one 
in his own name.*® Two or more persons may join 
if they together have furnished the work or ma- 
terials and are jointly interested in the lien;*® but 
one who has no interest in the lien itself, although 
he may have an interest in the subject matter of 
the recovery, cannot be joined with the party who is 
entitled to the lien, and if there is such an unauthor- 
ized joinder, a judgment cannot be rendered in favor 
of the former.®° But if there is no objection to the 
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[§§ 541-545 


form of the petition the judgment may be rendered 
for the party entitled to the lien under the con- 
tract.5! Where a contractor is a proper party in 
an equitable suit by a subcéontractor, it has been 
held immaterial whether he is joined as plaintiff 
or defendant, under the general equity rule.°” 

[§ 544] (8) Partnership. Where work is done or 
materials are furnished by copartners, the partners 
must join in an action to enforce the lien,°* and 
where the contract is made in the name of one part- 
ner, but for the benefit of both, and they jointly 
perform the contract, it has been held that they 
may maintain a joint action to enforce the lien.®* 
The nonjoinder of a partner is not, however, avail- 
able in a suit by the member in whose name the 
contract was made, the firm doing business in his 
name, the answer admitting the making of the con- 


tract alleged and there being no amendment of the. 


answer.°®> It has been held that, when the debt, 
and the lien for its security, accrues to a copart- 
nership, all proceedings for enforcement of the claim 
niust be had in the name of the copartnership, not- 
withstanding its dissolution and the assignment of 
his interest by one copartner to the other. The re- 
maining partner takes all the rights of the firm, and 
may exercise them in the name of the firm, for all 
purposes necessary for their enforcement and for 
closing up the joint business,®°* and on the other 
hand, it has been held that on the death of one 
partner, the suit may and should be prosecuted by 
the survivor in his own name.*? 

[§ 545] b. Defendants—(1) In General. All per- 
sons who have an interest in the property upon 
which the mechanic’s lien is claimed or in the subject 
matter of the controversy,°* or whose presence may 


quires no greater rights than the as- 
Signor had at the time of the assign- 
ment, and if the assignor has lost his 
right to contest the claim by failure 
to pursue the statute, the assignee 
cannot contest it. Fox v. Wunker, 
12 OMe Cite Ct.61.0) 9 Oh wing Dect 

41. Clark v. Brown, 22 Mo. 140; 
Wethered v. Garrett, 140 Pa. 224, 21 
A 319. Compare Oldfield v. Barbour, 
12 Ont. Pr. 554 (where contractor for 
two.buildings on the land of two dis- 
tinct owners was allowed to object 
to joinder of four mechanics in one 
proceeding against himself and the 
two owners). 

{a] Ilustrations.—(1) The con- 
tractor has no such interest as en- 
titles him to contest the validity of a 
lien on the ground of an absence of 
a timely notice to the owner. Clark 
v. Brown, 22 Mo. 140. (2) The con- 
tractor could not set up the claim 
that the lien of a materialman had 
not described the premises sufficient- 
ly, in a proceeding in rem against 
the building. Wethered v. Garrett, 
140 Pa. 224, 41 A 319. 

42. Enforcement of assigned claim 
or liem see supra § 412. 

In actions at law gemerally see 
Parties [30 Cyc 1]. 

43. Pensacola R. Co. v. Schaffer, 
76 Ala. 233; Hoagland v. Van Etten, 
22 Nebr, 681, 35 NW 869. 

{a] Where the remedy is a spe- 
olal proceeding, the statutory provi- 
sion that “every action must be 
prosecuted in the name of the real 
party in interest,’’ has no application. 
Hallahan v. Herbert, 57 N. Y. 409. 

{b] Action by materialmen.— 
Where Revisal (1905) §§ 2021-2023, 
authorizing materialmen’s and sub- 
contractors’ liens on delivery of a 
Statement of the amount due them 
to the owner, without the filing of 
.a@ lien with a justice of the peace or 
in the superior court, are complied 


with, a direct obligation on the part 
of the owner to the materialmen may 
be created, on which the latter may 
Sue in their own name. Perry v. 
Swanner, 150 N. C. 141, 68 SE 611. 
44. Roberts v. Gates, 64 Ill. 3874; 
Moscowitz v. Sassulsky, 141 App. Div. 


763, 126 NYS 513 [aff 206 N. Y. 720 
mem, 100 NE 1130 mem]. : 
[a] Rule applied.—Where plain- 


tiff agreed to give G half of the 
profits for his services on work done 
for defendant, but refused to take 
him as a partner, G had no interest 
in a mechanic’s lien filed by plaintilt; 
but such claims as he may have for 
compensation are against plaintiff, 
and not against defendant. Mosco- 
witz v. Sassulsky, 141 App. Div. 763, 
126 NYS 513 [aff 206 N. Y. 720 mem, 
100 NE 1130 mem}. ; 


45. Berry v. Gavin, 88 Hun 1, 34 
NYS 505. 

46.. Hooker v. McGlone, 42 Conn. 
95: 

47. Joinder of liens in same pro- 


ceeding see supra § 511; infra § 574. 

43. Howard Vie Mclxowen, 2 
Browne (Pa.) 150; Ricker v.»Schadt, 
5 Tex. Civ. A. 460, 23 SW 907. 

49. Lombard v. Johnson, 76 Ill. 
599; Rockwood vy. Walcott, 3 Allen 
(Mass.) 458. 

50. Roberts v. Gates, 64 Ill. 374; 


Barker v. Maxwell, 8 Watts (Pa.) 
478. 
51. Moore v. Dugan, 179 Mass. 158, 


60 NE 488. 

52. Freese yv. Avery, 57 App. Div. 
633, 69 NYS 150. 

53. Hammersmith v. Hilton, 8 Mo. 
A. 564; Howard v. McKowen, 2 
Browne (Pa.) 150. 


54. Lombard v. Johnson, 76 Ill. 
SOG 
[a] Where contract made and exe- 


cuted by one partner.— Where one of 
the petitioners, by special contract, 
furnished materials to be used in the 
construction of a building, and after 


the contract was nearly completed, 
the two petitioners formed a partner- 
ship, not as to material furnished, 
but as to future business, and then a 
small additional quantity of mate- 
rials was furnished to defendant by 
the firm, the new partner was not en- 
titled to unite in a petition to fore- 
no joint lien having been cre- 
Roberts v. Gates, 64 Ill. 374. 

Gilbert v. Fowler, 116 Mass. 


56. Busfield v. Wheeler, 14 Allen 
(Mass.) 139. See Rust v. Illinois 
Southern R. Co., 202 Ill. A. 538. 

57. Davis v. Church, 1 Watts & S. 
(Pa.) 240. 

58. Ala.—Trammell v. Hudmon, 78 
Ala. 222. 

Ill.—Becker v. Fink, 206 Ill. A. 218. 
ee v. Sherman, 9 Iowa 

al 
Laees eeu ase ve Laux, (A.) 211 SW 

Mont.—Soliri v. Fasso, 56 Mont. 
400, 185 P 322. 

N. Y.—McMahon v. Tenth Ward 
School-Officers, 12 AbbPr 129. 

Wis.—Milwaukee Structural Steel 
Co. v. Borun, 164 Wis. 502, 507, 159 
NW 811, 162 NW 424; Yawkey-Crow- 
ley Lumber Co. v. De Longe, 157 Wis. 
390, 147 NW 38384; Warren-Webster v. 
Beaumont Hotel Co.,. 151 Wis. 1, 138 
NW 102; Hausmann Bros. Mfg. Co. v. 
Kempfort, 93 Wis. 587, 67 NW 1136; 
Rice v. Hall. 41 Wis. 458. 

“All persons having, or claiming to 
have, interests germane to the pri- 
mary rights involved could properly 
be made parties.” Milwaukee Struc- 
tural Steel Co. v. Borun, supra. 

[a] Tenant.—In a plastering con- 
tractor’s action to enforce a mechan- 
ic’s lien, it would seem that a bank 
having long-term lease on building, 
and for whom the plastering con- 
tractor had plastered a vault, should 
have been made a party defendant. 
pepese v. Laux, (Mo. A.) 211 SW 
898. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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be necessary for a complete determination of the 
matters involved in the action or suit, may properly 
be joined®® and are necessary parties under code 
provisions,®°° as well as under the rules in equity 
governing the subject of parties,®! at least in so far 
as their joinder is necessary for the purpose of 
concluding them by the proceedings and judgment, 
‘because only such persons as are made parties or 
are in privity with parties can be concluded by the 
The lien statute sometimes designates 
particular classes of persons who must be made 
_ parties to the proceeding,®* and an omission of these 
On the other hand one 
-who is not interested or who cannot be prejudicially 
affected by the proceedings and judgment is not a 
It is the duty of a complainant 
to see and know that he has before the court. all 
necessary parties, or his decree will not be binding; 
and where he takes a decree without making the 
necessary parties defendant to his bill and the ne- 
cessity of their presence is disclosed, the decree will 


judgment.®? 


‘m a proper case is fatal.°* 


necessary party.®° 


59. Jll—Glos v. John O’Brien 
Lumber Co., 183 Ill. 211, 55 NE 712. 
Ind.—Marvin v, Taylor, 27. Ind. 73. 


N.° Y.—Bierschenk v. King, 38 App. 
Div. 360, 56 NYS 696; Williams v. 


Edison Electric Illuminating Cox 
NYS 857; Williams vy. Deutscher 
Verein, 14 NYS 368. 
Wash.—Rasmusson vy. Liming, 50 
Wash. 184, 96 P 1044. 
Wis.—Warren-Webster v. Beau- 


mont Hotel Co., 151 Wis. 1, 138 NW 
102. 

[a] For example, the person to 
whom the material was furnished and 
his wife and the owner 
ing and his wife and the mortgagee 
were proper parties defendant. Ras- 
musson vy. Liming, 50 Wash. 184, 96 
P 1044, 

[b] A tax-title holder may be 
joined under the statute providing 
that all persons interested in the land 
may be made parties. Glos v. John 
O’Brien Lumber Co., 183 Ill. 211, 55 
NBD 712. 

60. Johnston v. Bennett, 6 Colo. A. 
362, 40 P 847; Brandt v. Radley, 23 
NYS id. Gee Burgi v. Rudgers, 20 S. D. 
646, 108 NW 253. See Pairo v. Bethel, 
75 Va. 825 (as to a statutory sum- 
mary motion, which is held to be in 


the nature of an equitable pro- 
ceeding). 
61. Harrison, eétc.,, Iron: Coa. . v. 


Council Bluffs City Water-Works Co., 
25 Fed. 170; Lomax v. Dore, 45 Ill. 
379; Williams v. Chapman, 17 Ill. 4238, 
65 AmD 669. 

62. Cal.—Whitney v. Higgins, 10 
Cal. 547, 70 AmD 748. 

Ind.—Krotz v. A. R. Beck Lumber 
Co., 23 Ind. A..577, 73 NE 273. 

Towa.—Nashua Trust Co. yv. W. S. 
BHawards Mfg. Co., 99 Iowa 109, 68 
NW 587, 61 AmSR 226. 

Mo.—Schaeffer vy. Lohman, 34 Mo. 
68; Holland v. Cunliff, 96 Mo. A. 67, 
69 Rae Woikis 

. J.—Wix v. Frankel, 87 N. J. Ea. 
467 100 A 555. 

[a] Representative capacity.—An 
allegation in a complaint that a per- 
son named claims some interest in 
the property does not make the estate 
which such person representS as 
assignee a party but is merely di- 
rected against him in his personal 
capacity. Quinby v. Slipper, 7 Wash. 
475, 35 P 116, 38 AmSR 899. 

Persons concluded by judgment 
see infra § 746. 

63. Becker v. Fink, 206 Ill. A. 218; 
Gass v. Souther, 46 App. Div. 256, 61 
NYS 305 [aff 167 N. Y. 604, 60 NE 
1111]; Brown v. Danforth, 37 App. 
Div. 321, 55 NYS 825; Lavanway v. 
Cannon, 37; Wash. 593, 79 P 1117. 

64. O’Brien v. Gooding, 194 Ill. 
466, 62 NE 898; Gass v. Souther, 46 
App. Div. 256, 61 NYS 305 [aff 167 
.N. Y. 604 mem, 60 NE 1111 mem]. 

[a] All persons interested.—Under 


of the build- 
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be reversed.** 


signee.®s 


of parties.7° 


provisions that all persons interested 
in the subject of the suit may be 
made or may become parties and de- 
fining parties in interest as all per- 
sons who may have a legal or equi- 
table claim to the whole or any 
part of the premises, all persons 
whose interests, either legal or equi- 
table, direct.or remote, may, by any 
possibility, be affected by the pro- 
ceeding, not only have the right to 
become parties, but from the un- 
limited power which the court has to 
settle and finally determine-all their 
rights as they may be affected by 
the lien, they are necessary parties, 
as much as in any chancery suit 
whatever. Kimball v. Cook, 6 Ill. 
423; Race v. Sullivan, 1 Ill. A. 94. 

[b] Parties not designated in 
such a statute (1) need not be joined 
in the proceeding. Cornell v. Conine- 
Eaton Lumber Co., 9 Colo. A. 225, 47 
Pa ol2;. Burgicn. | Rudgers, 2008. DP: 
646, 108 NW 253... (2) But a provi- 
sion that persons who have filed no- 
tices of liens as well as those having 
subsequent liens and claims by judg- 
ment, mortgage, or conveyance shall 
be made parties defendant does not 
preclude the introduction of other 
defendants when necessary for a 
complete determination of the action. 
Williams v. Edison Electric Illum. 
Coi,, 16. NYS. 850, 

{c] Other than immediate parties 
to the contract are sometimes ex- 
pressly made prover but not neces- 
sary parties to the proceeding, while 
the immediate parties to the contract 
are. made necessary parties to phe 
proceeding. Rumsey, etc Co. 
Pieffer, 108 Mo. A. 486, 83 ‘sw i027, 

65... Harrison, etc:,. Iron-*Co. |v. 
Council Bluffs City Water-Works Co. Ss 
25 Fed. 170; Hawkins v. Mapes- 
Reeves Constr. Co., 82 App. Div. 72, 
St—oNivs 71945 batts d7.8- Ney 23'65- 740 
NE 783]; Texas Builders’ Supply Co. 
v.. Beaumont Constr. Co., (Tex. Civ. 
A.) 150 SW 770; Bagshaw v. John- 
ston, 3 Ont. L. 58; Litton v. Gunther, 
12 OntWR 1122. See Hunter v. 
Masner, (Mo. A.) 202 SW 261 (hold- 
ing that suit was proveriy dismissed 
as to defendants having no interest); 
Alyea v. Citizens’ Sav. Bank, 12 App. 
Div. 574, 42 NYS 183 [aff 162 N. Y. 
597 mem, 57 NE 1103 mem] (where 
it was held that a bank who held a 
bond and mortgage under an agree- 
ment that it would advance to the 
builder certain sums of money in in- 
stallments was not a proper party 
defendant, although it was claimed 
that the bank under the contract owed 
the builder a certain sum which it 
refused to pay over and deliver in 
satisfaction of the liens of plaintiff 
and other liens against the property). 

[a] Minors.—Whether the interest 
of minors can or cannot be charged 
with the lien, the minors are, if not 


[§ 546] (2) In Suit by Assignee.®’ 
rule requiring all parties in interest to be before 
the court, the assignor of the claim is a proper, if 
not a necessary, party to a proceeding by the as- 
An assignee who assigns all of his rights 
and interests is not a necessary party in a suit by 
his assignee;°? but in an action by an assignee of 
the builder’s claim under an assignment made ex- 
pressly subject to a prior assignment, it seems that 
the omission of the prior assignee creates a defect 


[§ 547] (3) Sureties.74 
ditioned for the protection of a vendee in the event 
of the determination of the vendor’s liability is a 
proper, although not a necessary, party to a suit in 
which the vendor is joined as a defendant.” 

[§ 548] (4) Husband and Wife. 
rule may be modified by statutes removing disabili- 
ties of married women,’* where the contract is the 
sole act of the husband, the wife is not a proper 


[40:C.J.] 397 


Under the 


A surety on a bond con- 


Except as the 


necessary, at least proper, parties to 
a proceeding seeking to subject the 
property in which they have an in- 
terest with others. Armijo v. Moun- 
tain Electric Co., 11 N. M. 235, 67 P 
726 (if adult defendants have the suit 
dismissed as to the minors, the adults 
will be held to pay the entire debt); 
Post v. Miles, 7 N..M. 317, 34 P 586. 

[b] An architect is not a proper 
party where he is neither a contrac- 
tor nor a wage earner nor one who 
has supplied materials nor an owner 
or encumbrancer but is joined to re- 
cover damages for his fraudulent 
failure to give a certificate. Bag- 
shaw v. Johnston, 3 Ont. L. 58. 

[c] Tenant selecting material.— 
In an action to foreclose a material- 
man’s lien a tenant who selected cer- 
tain floor tiling, which was accepted 
and used by the contractor with no- 
tice to the owner, is not a necessary 
party. Texas Builders’ Supply Co. v. 
Beaumont Constr. Co., (Tex. Civ. A.) 
150 SW 770. 

{d] Furnisher retaining title-—In 
an action against builders to fore- 
close a mechanic’s lien it. was not 
necessary to join as parties defend- 
ant persons who had furnished gas 
fixtures for the building under an 
alleged contract of conditional Sale, 
whereby ownershid was to remain in 
the vendors until payment in full. 


Baldinger v. Levine, 83 App. Div. 
130, 82 NYS 483. 
66. ‘Race v. Sullivan, 1 Ill. A. 94. 


[a] As of date of commencing suit. 
—As the. statute of limitation goyv- 
erning the proceeding requires the 
institution of the suit within a pre- 
scribed period, the question of par- 
ties must be determined as of the 
date when the proceeding is brought. 
Cornell v. Conine-Eaton Lumber Co., 
9 Colo. A. 225, 47 P 912. 

67. Name in which proceeding 
brought: 

Inchoate lien see supra § 409. 
Perfected lien see supra § 411. 

68. Pairo v. Bethell, 75 Va. 825 
(under the statutory provision as to 
parties in interest). 

69. Batesville Inst. v. Kauffman, 
13, Walls (CU Si) 1515. 24 To ed. Gib; 

70. Lawrence v. Greenfield Cong. 
Church, 164 N. Y. 115, 58 NE 24. 

71. Action where bond given to 
discharge lien see supra § 442. 

72. Haberzettle_v. Dearing, (Tex. 
Civ. A.) 80 SW 539 (the surety is a 
proper party, although his liability 
does not become absolute until the 
establishment of the vendor’s lia- 
bility; these matters can be deter- 
mined in this suit, thereby avoiding 
costs and a multiplicity of suits, and 
it does not appear that by making 
the sureties parties the rights of 
plaintiff would be prejudiced). 
rt es See Husband and Wife §8§ 322-— 
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party to proceedings to foreclose a lien upon land 
‘held by the husband and wife in fee;** and if a 
married woman having no power to contract so as 
to bind her estate joins with her husband in a con- 
tract, she does not create a lien on her estate and 
she is not properly joined in a suit to foreclose the 
lien, but the suit may be continued against the hus- 
band for the purpose of selling his interest to satisfy 
the lien.7> But where the contract may give rise to 
a valid lien upon the married woman’s estate, she 
is a necessary party to a proceeding to enforce the 
lien,’® although the husband may be a proper person 
to be joined as a party in interest under the stat- 
ute,’” or in order to answer to any interest or right 
of redemption which he may claim in the property,"* 
‘and for this last purpose he is a necessary party 
under the allegation in the petition that he has some 
‘interest in the property.7® Under the common-law 
rule requiring the joinder of the husband in actions 
‘against the wife,®° a husband must be joined in an 


action to enforce a mechanic’s lien as against her.*? , 


But under statutes with reference to contracts of 
‘married women,®* the husband is held not to be a 
necessary party in a proceeding to enforce a lien 
‘against the wife’s separate property upon. a con- 
‘tract made with her.*$ at Bowls 

Homestead, dower, and curtesy.. A wife having 
a homestead in her husband’s land which may be 
‘divested bya decree and sale is properly joined as 
‘a defendant, although she is not a party to. the 
eontract,** and so she has an adverse interest which 


‘makes her a proper party for a complete determina- | 


tion of the questions involved, although it may turn 


‘out that the land is not a homestead and ‘the inchoate | 


‘right of dower cannot be divested in the action.*® 
‘The wife is not, however, a necessary party where 


the len attaches, before the land became a home- 


stead,®® or where the homestead right is otherwise 
inferior to that of the mechanic’s lien.6’ The wife 
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of the owner’ and of the owner’s contractual 
vendor®® should be made parties if it is desired to 
divest them of a potential right of dower, but the 
failure to make them parties is not fatal since the 
purchaser under a judgment of foreclosure can take 
title only subject to such right of dower;®° and it. 
has been held that, where the wife’s dower is in 
all of the land of which a husband is seized during 
coverture and cannot be affected except by lien as 
prescribed by law, she is not a proper party to a 
lien suit where her only interest is the dower.®* 
A wife is not a necessary party to a’suit to enforce 
a lien on an estate by the curtesy.®” 

Community property. Under the community prop- 
erty system, the wife is properly joined where it is 
alleged that the husband in contracting for the im- 
provement was acting for the benefit of the com- 
munity.®* And it is held that the wife is a necessary 
party to a proceeding to foreclose a lien on com- 
munity property, notwithstanding the husband in- 
dividually ineurred the debt which the lien secures,°* 
except perhaps in a case where the husband holds 
the record title and claimant had no knowledge that 
the debtor had a wife.°> So where a materialman 
seeks a personal judgment against the contractor and 
asks that it be declared a commmunity obligation 
of the contractor and wife, the wife of the contractor 
is properly joined.®®. In Texas, however, it has been 
held that the. wife is not a necessary party to an 
action against the husband to foreclose a lien upon 
the community real estate.°7 
_ Partnership property. In an action to enforce a 
lien upon partnership real estate, the wives of the 
partners are not necessary parties.°® 

-[§ 549] (5) Party Personally Liable for Debt. 
Where the len statute provides for a personal de- 
ficiency judgment,®°® one who is personally liable 
upon the indebtedness secured is a proper party,* 
and under the view that the existence of the len 


_..%74 . Washburn v. Burns, 34 N. J. L. 77. Roman y, Thorn, 83 Ala. 443, 90. Estes v. Bowman, supra. 

fern \ 3 S$ 759. 91. Shaeffer v. Weed, 8 Ill, 511. 
{a], Reason for rule.—Such lien 78. Scott v. Goldinghorst, 128 Ind. 92. Schnell v. Clements, 73 Ill. 

-will-only attach to the estate which] 268, 24 NE 333; Vorhees v. Beckwell, | 613. 

‘the. husband, has in the property |10 Ind. A, 224, 87 NE 811. 93. Rasmusson vy. Liming, 50 

during the joint lives of husband and [a] Unknown interest.—While it] Wash. 184, 96 P 1044. 

wwife....The husband is entitled by /is true as a general rule that a com- 94. Northwest Bridge Co. v. Ta- 


such Conveyance to the use and pos- 
session of the property during the 
‘joint lives of himself and _ wife. 
Washburn.v. Burns, 34 N. J. L. 18., 
yiPe, airby. Vv... Lead,, 13 <Mete:! 
(Mass.) 149. A 

76... Roman v. Thorn, 83 Ala. 443, 
3°.S 759; Hornlein v. Bohlig, 87 Cal. 
A. 646; 174 P 697; Flake v. Central 
iardware: Co., 96 Miss. 838, 51 S 461. 
See Peck v.:Hensley, 21 Ind. 344 
(proper party). 

[a] Contract of agent or trustee. 
—Although the lien may be created 
by the contract of an agent or trus- 
tee, where the contract is made by a 
husband as trustee of his wife’s 
statutory separate estate, the action 
cannot be maintained against him 
alone and without joining the wife. 
Roman v. Thorn, 83. Ala. 448, 3 S 
159, 

[b] Where wife is nominal owner. 
—wWhere property in the name of the 
wife is actually paid for and con- 
trolled by the husband, and he con- 
tracts for work to be done thereon, 
representing himself to be the equi- 
table owner, which the wife does not 
deny, the wife is estopped to deny 
his title, but may properly be made 
a defendant in a proceeding to fore- 
close a mechanic’s lien on the prop- 
erty. No personal judgment should 
be rendered against her. AS against 
her the judgment should be merely 
a eae Peck y. Hensley, 21 Ind. 
344. 


plaint must state facts sufficient to 
constitute a cause of action against 
all who are made defendants, this 
rule does not apply to one who is 
made a party to a foreclosure or 
other suit of an equitable character, 
or in the nature of a proceeding in 
rem, to answer to his supposed or 
possible, but unknown or undefined, 
interest in the property to be affected 
by the litigation. Scott v. Golding- 
horst, 123 Ind. 268, 24 NE 333; Vor- 
hees v. Beckwell, 10 Ind. A. 224, 387 
NE 811. See Becker v. Price, 1 
LackLegRec (Pa.) 483. 


79. Greenleaf v. Beebe, 80 Ill. 520. 
80. See Husband and Wife § 664. 
81. Clark v. Boarman, 89 Md. 428, 
43 A 926; Fink v. Hanegan, 51 Mo. 


280; Latshaw v..McNees, 50 Mo. 381. 
82. See Husband and. Wife §§ 322- 
1 


31. 

83. Whitney v, Joslin, 108 Mass. 
103; Shannon y. Broadbent, 2 Pa. 
Dist. 220. : 

84. Hausmann Bros. Mfg. Co. v. 
Kempfert, 93 Wis. 587, 67 NW 1136; 


Weston vy. Weston, 46 Wis. 130, 49 
NW 834. 
85. Hausmann Bros. Mfg. Co. v. 


Kempfert, 93 Wis. 587, 67 NW 1136. 

86. Watkins v. Spoull, 8 Tex. Civ. 
A. 127, 28 SW 356. 

87. Cooley vy. Miller, (Tex. Commn. 
A.) 228 SW 1085. 

88. Estes v. Bowman, 182 Ky. 172, 
206 SW 304. 

89. Estes v. Bowman, supra. 


coma Shipbuilding Co., 36 Wash. 333, 
78 P 996; Powell v. Nolan, 27 Wash. 
318, 67 P 712, 68 P 389; Peterson v. 
Dillon, 27 Wash. 78, 67 P 397; Sag- 
meister v. Foss, 4 Wash. 820, 30 P 
80; (744; Littell: ete... Mest 'Co. av. 
Miller, 3 Wash. 480, 485, 28 P 1035. 

“Notwithstanding the fact, how- 
ever, that the husband individually 
can incur the debt, in all suits to 
foreclose liens upon community real 
estate the wife is a necessary party 
defendant. She has at least as much 
right to contest the facts making the 
same a charge against the commu- 
nity as the husband has.” Littell, 
ete., Mfg. Co. v. Miller, supra. 

[a] Failure to make wife party to 
notice.—If it does not appear in the 
lien notice that the claim is against 
community proverty, or that the wife 
has an interest .in the premises, 
failure to make the wife a party to 
the notice is not a fatal defect, al- 
though she must be made a party to 
the foreclosure proceedings. Collins 
y. Snoke, 9 Wash. 566, 38 P 161. 

95. Washington Rock Plaster Co. 
v. Johnson, 10 Wash. 445, 39 P 115. 

96. Rasmusson v. Liming, 50 
Wash. 184, 96 P 1044. } 

97. Cooley v. Miller, (Tex. Commn. 
A.) 228 SW 1085. 

98. Harrington vy. 


Johnson,: 10 
Wash. 542, 39 P 141. 


99. See infra § 739. 
1. Seary v. Wegenaar, 120 App. 
Div. 419, 104 NYS 1055; Yawkey- 


es Ee a a ee ee ee 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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> als 


depends upon the existence of the debt for which 
the len stands as security and that the fact of 
indebtedness can be determined only in a proper 
judicial proceeding to which the debtor is made a 
party, the person personally liable for the debt is 
However, the fact that a per- 
sonal judgment cannot be rendered will not deteat 
And if the party with 
whom the contract was made was a corporation, 


a necessary party.* 


the enforcement of the lien.* 
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lien.* 


‘which has since become disorganized and gone out 


Crowley Lumber Co. v. De Longe, 157 
Wis. 390, 147 “NW 334; Warren- 
Webster v. Beaumont Hotel Co., 151 
Wis. 1, 138 NW 102. 

{a] Person jointly liable with 
owner.—Seary v. Wegenaar, 120 App. 
Div, 419, 104 NYS 1055. 

- [b] Guarantor of contract under a 
separate instrument may be joined, 
Whisten v. Kellogg, 50 Misc. 409, 100 
NYS 526. 


[c] Surety of principal contractor 
properly joined. Lawkey-Crowley 
Lumber Co. v. De Longe, 157 Wis. 
390, 147: NW 334; Warren-Webster 
v. Beaumont Hotel Corpo awasewwel; 
138 NW 102. 

2. Missoula Mercantile Co. v. 


O’Donnell, 24 Mont. 65, 60 P 594, 991; 
Lookout Lumber Co. v. Mansion Ho- 
tel ietes Re Con LOU INS C2658 e004 
SE 35; Walter v. Dearing, (Tex. Civ. 
A.) 65 SW 380. 

Joinder of: 
Owner see infra §§ 550-552 


Principal contractor see infra § 
a) “Davis; “ete, “Bldgs, eter, “Conv: 
Vice, 15 Tnd, *AL- 117) -48— NEi-“8893 


Holland v. Cunliff, 96 Mo. A. 67,69 
SW 737; Hartfield vy. Greber, (Tex. 
Commn. "A.) 207 SW 85 [aff (Civ. A.) 
160 SW 603]; Pouliot v. Pelletier, 3 
Que. Pr. 236. ; 

[a] Beason for rule.—While the 
liability of the debtor may. be en- 
forced when it is proper, the fixing 
of the lien upon the property is one 
of the prime objects of the statute; 
if the debtor is insolvent the execu- 
tion against him is levied on the 
property charged with the lien, and 
if he is absent and not brought bet 
fore the court by personal service a 
personal judgment is dispensed with, 
the indebtedness found due and or- 
dered to be levied on the property; 
and the provisions of the statute in 
these respects are designed to prevent 
a default of. justice. Holland v. 
Cunliff, 96 Mo. A. 67, 69 SW 737. 

{[b] Bule applied.— (1) Original 
contractor, payee of notes and bene- 
ficiary of mechanic’s and builder’s 
lien, who subsequently purchased 
property, as part consideration as- 
suming payment of notes, was not 
necessary party to proceedings to 
foreclose lien in sense that failure to 
make him party rendered foreclosure 
void. Hartfield v. Greber, (Tex. 
Commn. A.) 207 SW 85 [aff (Civ. A.) 
160 SW 6038]. (2) In an action 
against the purchaser of land for a 
declaration that it is bound by a 
mechanic’s lien registered thereon 
and for realization of such lien by a 
sale, it is not necessary that the 
vendor, who is personally liable for 
the debt sought to be charged, shall 
be made a party. Pouliot v. Pelletier, 
3 Que. Pr. 236. 

{c] Parties organizing: corporation. 
—Where a building is erected under 
a contract signed by a number of 
individuals each binding himself for 
a specific sum, after the subscribers 
have organized into a corporation 
which is vested with ‘title to the 
property the contractor may maintain 
a single action. to enforce his lien for 
the amount of the unpaid subscrip- 
tions, notwithstanding the _ stock- 
holders who paid their subscriptions 
and the corporation itself are not 
bound for the indebtedness. Davis, 
etc., Bldg., etc., Mfg. Co. v. Vice, 15 
Ind. A. 117, 43 NE 889. 

[d] 
ings being in 


In Massachusetts the proceed- 
ihe nature of a pro- 


ceeding in rein to charge the. estate 
and the statute making a distinction 
in regard to the process to be issued 
between the owner and the debtor 
when they are different persons, the 
one being reyjuired to be Summoned 
and the other to be notified, and as 
the judgment is in rem and not in 
personam, where jurisdiction cannot 
be obtained of the debtor he is not a 
necessary party and the proceedings 
can go on without him. Holmes v. 
Humphreys, 187 Mass. 513, 73 NE 
668. 

{e] Dismissal of defendants pri- 
marily liable for the plaintiff’s claim 
does not relieve the property from 
liability for the: lien. Holden v. 
Mensinger, 175 Cal. 300, 165 P 950. 

4 Jennings v. Hinkle, 81 Ill. 183. 

5. Ala.—Lee v. Wimberly, 102 Ala. 
539,15 S 444; Hughes vy. Torgerson, 
96 Ala, 346, 11 S 209, 38 AmSR 105, 
16 LRA 600;-Roman v. Thorn, 83 Ala. 
443, 3 S 759; Worthington v. Cleve- 
land Lumber Co., 16 Ala. A. 614, 80 


|S 688. 


Ark.—White v. Chaffin, 32 ee 59. 
Cai.—Los Angeles County v. 
Winans, 13 Cal. A. 234, 109 P 640. 


Colo.—Snodgrass v. Holland, 6 
Colo, 596; Decker v.’Myles, 4 Colo. 
558; Clark Hardware Co. v. Cénten- 


nial Tunnel Min. Co.; 22 Colo, A. 174, 
123 F 322: 

Ga.—Williams v. Gnathan Real 
Est., etc. 'Co.;.13 Ga. Ay 42,46, 78 SH 
869 ‘[cit- Cye]. ( 

Iowa.—Keller v. 


; Tracy, 11 Iowa 
30. 

Mass.—Peabody v. Hastern Metho- 
dist Soc, 5 Allen 540. 

Mo.—Nichols. Wire, -etc., Co. Vv. 
Burrell Engineering Cor, (A.) . 237 


SW 837; Mclundie v. Mount, 145 Mo. 
A. 660, 123 SW 966. 

Mont.—Missoula Mercantile Co. v. 
O’Donnell, 24 Mont: 65, 60 P 594, 
991; 

Nebr.—Green vy. Sanford, 34 Nebr. 
363, 51 NW 967; Manly v. Downing. 
15 Nebr. 637, 19 NW-601. 

N. J.—Babbitt v. Condon, 27 N. Ji 
I.) 54) 

N. Y.—Spitz v. Brooks, 210 App. 
Div. 4388, 206 NYS- 313; - Maltby v: 
Charles P. Boland Cos 152 App. Div. 
596, 187 NYS 470. 

Tenn.—Warner v. Yates, 118. Tenn. 
548, 102 SW 92; Christie v. William- 
son, 4 Tenn. Civ. A. 161. 

Tex.—Atkinson v. Jackson, (Civ. 
A.) 259 SW 280. 

Wash.—City Sash, etc, Co. v. 
Bunn, 90 Wash. 669, 156 Pp 854, Ann 
Cas1918B 31. 

W. Va.—Lunsford v. Wren, 64 W. 


Va. 458, 63 SE 308. 


Wis.—Yawkey-Crowley Lumber Co. 
v. De Longe, 157 Wis. 390, 147 NW 
334. 

Man.—Abramovitch v. Vrondessi, 
23 Man. 388, 11 DomBR +352, 24 
WestLR 439. 

[a] Where the equitable title may 
be subjected, the trustee holding the 
legal title is not a. necessary party, 
and when the equitable interest is 
sold under the judgment the holder 
of the deed is subrogated to the 
rights of the debtor in the equitable 
estate and may pay the debt and 
redeem. Sheppard v. Messenger, 107 
Iowa 717, 77 NW 515. 

{b] Incorporated and unincorpor- 
ated bodies.—(1) If a body is unin- 
corporated, it should be sued by its 
corporate name; if not the individual 
members may be sued collectively, or, 


[§ 550] (6) Opneren(G) In General. 
of the property or of the interest sought to be 
charged is a necessary party without whose pres- 
ence a valid judgment foreclosing the len cannot 
be rendered,® the basis upon which the right to 
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of existence, it need not be made a party, and its 
omission in a suit against one claiming title to the 
property will not defeat the enforcement of the 


The owner 


under the statute, if they are too 
numerous, and it is impracticable to 
bring them all before the court, one 
or more may be sued who can defend 
for the whole, but in either event 
the person or officer holding the legal 
title should be made a party. Keller 
v. Tracy,,11° Towa 530.7 (2), An un- 
incorporated body, although not sua- 
ble at law, may be sued by proceed- 
ing against the trustees holding the 
legal title to the property for which 
the materials are furnished, joining 
the building committee charged with 
the superintendence of the building 
and the contractor who erected the 
building, Gress Lumber Co. vy. 
Rodgers, 85' Ga. 587,°11 SE 867.°° (3) 
Upon the theory that one in posses- 
sion under a contract with the owner 
is the owner, it is held that if sub- 
scribers ,for stock severally liable 
therefor purchase land and erect im- 
provements thereon under an agree- 
ment to form a corporation and have 
the title conveyed to it, and the cor- 
poration is formed and takes title 
with knowledge of the facts, it does - 
so subject to the mechaniec’s lien for 


the costs. of the improvements. 
Middleton © v,.. Davis-Rankin’ Blde., 
ete, iCor,e 45 SW 896, 20 KyL 263; 


Waddy Blue’ Grass Creaméry Co Vs 
Davis-Rankin ‘Bldg., ete., Coi,“103 Ky. 
579, 45 SW 895, -20 KyL 259. 

[ce] Body. “without legal entity.— 
Although a building contract is 
signed in.the name of a church or re+ 
ligious denomination, as:.a corpora- 
tion, by one subscribing himself 
“president of the -board of trustees/” 
sueh church or religious’ denomina- 
tion not being in. fact a® corporation, 
or competent as such» to’ sué”or “be 
sued, contract or be contracted * with, 
is not a necessary or proper party 
defendant in a suit bythe’ ‘contrac: 
tor against the trustees in’whom thé 
legal title to the church property” is 
vested, and others, to enforce” his 
mechanic’s lien. Lunsford v. “Wren, 
64 W. Va. 458, 68 SE 308. 

[da] Where structure and land bel 
long to different persons.—A bill’ to 
foreclose a- méchanic’s lien is’ not 
demurrable because the structure be- 
longs to one person and the ground 
on which it is erected to another, 


where both are made parties. Post 
v. Miles, 7 N. M. 317, 34.P 586: ° 
[el] In Pennsylvania (1) where 


the lien creditor elects to proceed by 
scire facias, the owner is a necés- 
sary party. Hampton vy. Broom, 1 
Miles 241.. (2) But plaintiff was en- 
titled to judgment, although the real 
owner, was not named, as the real 
owner could defend in ejectment if 
the reputed owner had no authority 
to appear and act as owner, and if the 
reputed owner was the contractor and 
was procured by the real owner to 
appear and act as owner, the scire 
facias against the latter as contrac- 
tor and owner or reputed owner 
would be sufficient. Christine vy. 
Manderson, 2 Pa. 363. See Anshutz 
v. McClelland, 5 Watts 487 (holding 
that the provision of the statute was 


directory). (3) Under the statutes 
prevailing when these cases were 
decided the lien could be created 


whether the debt was contracted by 
the owner himself or another person, 
and claimant either might have re- 
covered a personal judgment against 
the debtor or proceéded by _ scire 
facias against the debtor and the 
owner of the building. But where the 
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the lien rests being a contract with the owner,® 
and under statutory provisions requiring the owner 
to be made a party, the word ‘‘owner’’ is held to 
mean the person for whom, as the owner of the land, 
the building is constructed, ete.,’ or the person upon 
whose interest in the property the len is claimed.® 
Where the contract upon which the lien is claimed 
is made by one in possession under a contract of 
sale, the yendor has been held not a proper party 
to an action to enforce the lien against the interest 
of his vendee.®° Where a contract for repairs is 
made by trustees vested with the legal estate and 
full management of the property involved, the bene- 
ficiaries are not necessary parties to a proceeding 
to enforce the lien.1° The holders of the legal title 
and of an equitable reversionary title must be joined 
where the contract is made with holders of the equi- 
table title and adopted as its own by the holder 
of the legal title. 

Joint owners. A joint owner of the land is a 
necessary party under a statute requiring all parties 
in interest to be joined;!* but where a contract made 
with one of two joint owners creates a lien on the 
whole property and a personal liability only on the 
party to the contract, the lien may be enforced in a 
suit against the latter alone;!* and it has also been 
held that, upon the theory that the interest of an 
omitted owner cannot be bound by any judgment in 
the suit from which he was omitted, a codwner is 


creditor ,omitted. to file his claim 


MECHANICS’ LIENS 


Rolston, (B. C.) 8 WestWkly 630. 
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not a necessary party to an action to foreclose a 
lien.14 Under a statute requiring the action by a 
subcontractor to be against both the contractor and 
owner jointly, the word ‘‘owner’’? must be con- 
strued to mean ‘‘owners’’ where the title to the 
premises is held by more than one person.’? 
Lessor and lessee. In proceedings to establish a 
lien upon a building erected upon leased premises,*® 
or upon the building and the leasehold interest,’’ 
the lessor has been held by some decisions to be a 
necessary party. However, under the view that the 
person whose interest it is sought to charge is the 
person intended by a statute requiring the owner to 
be made a party,'® it has been held that the lessor 
is not a necessary party where it is sought to reach 
a leasehold interest only.1® The owner of a lease- 
hold interest in the premises has been held a neces- 
sary party.?° = 
[§ 551] (b) Change in, or Transfer of, Title—aa. 
In General, Where there has been a change of own- 
ership in the premises against which it is sought 
to enforce the len, it is generally held that the 
proceedings are properly brought against the owner 
at the time they are instituted,?! or that he is at 
least a proper party,?? and in some cases he is held 
to be a necessary or indispensable party,”* at least, 
if the judgment is to be effective as against his in- 
terest or he is to be bound thereby,** although the 
judgment may be valid except for his right to im- 


Robins -v.. Bunn, 34.-N. J: i. 3225 


within the period prescribed, he did 
not come within the purview of the 
act and could not bring an action 
against the contractor alone, the 
owner being a different person, and 
recover judgment against the former 
alone, and sell the property of the 
eontractor and by such sale transfer 
the property of the owner. Rogers 
y. Klingler, 3 Whart. 332. 

[f] Judgment in summary pro- 
ceeding’s.—W here, pending mechanics’ 
lien suits, one defendant began sum- 
mary proceedings for possession of 
the premises under his land contract 
with another defendant and recovered 
judgment by default, the status of 
the parties in the mechanic’s lien suit 
did not change, where summary pro- 
ceedings were in pursuance of an 
agreement to adjust their respective 
claims. Stephens Lumber Co. vy. 
Townsend-Stark Corp., 228 Mich. 182, 
199 NW 706, 201 NW 213. 

6 lang v. Adams, 71 Kan. 309, 80 
P 593; Stough v. Badger Lumber Co., 
710 Kan, 713, 79 .P 737. 

[a] Contract by agent.—While the 
lien created by the statute may arise 
on a contract made by an agent of 
the owner or proprietor, the suit 
authorized by the ..statute is one 
against the principal and not against 
the agent, and cannot be maintained 
against such agent as sole defendant. 


a v. Thorn, 83 Ala. 443, 3 S 
; Contract as basis of lien see supra 


7. Cornell v. Conine-Eaton Lumber 
GO 9 KOOlLO, WA.) 2255047 IP 912°) Cars 
well v. Patzowski, 20 Del. 403, 55 A 
342, 1013; Tompkins v. Horton, 25 
N. J. Eq. 284. 

[a] Registered owner (1) who is 
not alleged to be an owner under 
the Mechanics’ Lien Act and against 
whom no relief is claimed is not a 
necessary party. Northern Lumber 
Co. v. Shenitka, 15 Sask, L. 222, 63 
DomLR 174, [1922] 1 WestWkly 546. 
(2) The word “owner” does not 
necessarily mean registered owner, 
and any person having an interest in 
the land, whether registered or not, 
at whose request, etc., work has been 
done, is an owner and must be made 
a party. National Mortg. Co., Ltd. v. 


8. Horn v. Clark Hardware Co., 54 
Colo. 522, 131 P 405, 45 LRANS 100. 

9. Worden v. Hammond, 37 Cal. 
61; O’Kane v. Murray, 25 Pa. Dist. 
87. [afi 252° Pa. 60; 97 A 94). 

10. Cheatham y. Rowland, 92 N. 


C. 340. 

ll. Williams v. Chatham Real 
Est., ete., Co, 13 Ga. A. 42, 78 Sk 
869. 

12. La -Crosse Lumber Co. _ Vv. 


Grace M. E. Church, 180 Ill. A. 584; 
Race v. Sullivan, 1 Ill. A. 94. 
13. Johnson y. Weinstock, 21 La. 


Ann. 698. 
14. Turner v. Enstrom, 5 Alaska 


118. 

15. Herbert Boiler Co. 
185 Ill. A. 384. 

16. Taylor v. McGill, 205 Ala. 458, 
88 S 564; Walter v. Wooley, 8 Ky. 
Op. 337. 

17. Taylor v. McGill, 205 Ala, 458, 
88 S 564. 

18. See supra note 5, 

19. Horn v. Clark Hardware Co., 
54 Colo. 522, 131 P 405, 45 LRANS 
100 $ 


20. Wright v. Cowie, 5 Wash, 341, 
31 P. 878: 

{a] A temant previously in posses- 
sion, and against whom the notice of 
pendency of a foreclosure action was 
not indexed, and who was not made 
a party to an action for the fore- 
closure of a mechanic’s lien, and 
whose possession was continuous, 
was not bound by the judgment of 
foreclosure, as he had no opportunity 
of having his day in court. 
Riegel Contracting, ete., Co. v. Sei- 
gel, 110 Mise. 710, 181 NYS 807. 

21. Ala.—Hughes v. Torgerson, 96 
Ala. 346, 11 S 209,.38 AmSR 105, 16 
LRA 600. 

Conn.—Rose v. Persse, etce., Paper 
Works, 29 Conn. 256. 

N. J.—Robins v. Bunn, 34 N. J. L. 
3822; Edwards v. Derrickson, 28 N. 
vn 39 [aff 29 N. J. L. 468, 80 AmD 


v. Lewis, 


N. Y.—Meehan y. Williams, 2 Daly 
367, 36 HowPr 73. 
Wash.—Harrington v, Miller, 4 
Wash. 808, 31 P3825. 
Jah eee owes v. Bailley, 14 Wis. 
[a] Change before lien filed.— 


Benn 


pa wanes Vv. Derrickson, 28 JNeo Joke 

{b] The assignee of a leasehold 
interest is the proper party defend- 
ant. Harrington vy. Miller, 4 Wash. 
808, 31 P 325. See Southard v. Moss, 
2 Mise. 121, 20 NYS 848 [aff 141 
N. Y. 607 mem, 36 NE 740 mem] 
(assignor of lease not necessary 


party). 

[c] Holder of legal title, bene- 
ficial interest being in partnership. 
Fowler v. Bailley, 14 Wis. 125. 

{d] A frauaulent grantee in a 
conveyance to deteat a lien made 
since work commenced may be con- 
sidered aS an encumbrancer, and is 
properly made a party. Meehan v. 
Williams y 26 Daly, «CN. b YS)es6 ino 
HowPr 73. But see Amidon vy. Ben- 
jamin, 126 Mass. 275 (claimant may 
regard the fraudulent grantor as the 
owner and proceed against him if he 
wishes to assume the burden of 
showing that the conveyance is 
fraudulent). 

22. Hillyard v. Robbins, 53 Ind. A. 
107, 101 NE 3841; Vorhees v. Beck- 
well, 410. Ind.” %As), 224, 3:7). IN BE} “Soe 
Lampton v. Bowen, 41 Wis. 484; Rice 
v. Hall, 41 Wis. 453; McCoy v. Quick, 
30 Wis. 521. See Mervin v. Sherman, 
9 Iowa 331 (holding that such joinder 
is proper but not for the purpose of 
recovering a personal judgment). 

[a] One who has a contract to 
purchase the property under whose 
direction a house was built is a 
proper party. Hillyard v. Robbins, 53 
Ind. A. 107, 101 NE 341. 

23. Sorsby v. Woodlawn Lumber 
Co., 202 Ala. 566, 81 S 68; Hughes v. 
Torgerson, 96 Ala. 346, 11 S 209, 38 
AmSR 105, 16 LRA 600; Ortwine v. 
Caskey, 43 Md. 134; Spitz v. Brooks, 
210 App. Div. 438, 206 NYS 313. See 
Pickens vy. Polk, 42 Nebr. 267, 60 NW 
566 (in a proceeding in rem). 

[a] Purchaser from mortgagee.— 
One holding the legal title as a pur- 
chaser from the mortgagee is a nec- 
essary defendant. Sorsby v. Wood- 
lawn Lumber Co., 202 Ala. 566, 81 S 


a2 Ark.—White y. Chaffin, 32 Ark. 
Cal.—Whitney v. Higgins, 10 Cal. 
547, 70 AmD 748. 
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peach the proceedings*® and as to the interest of the 
Under some statutes, 
however, it has been held that a subsequent pur- 
chaser is not a necessary party,?? although he may 
properly be joined as a defendant.?® 
owner who has parted with his interest need not be 
joined,?® no personal judgment being demanded,*° 
but he may be a proper party,*t and where the 
original debt must be established, it is held that in 
proceedings to foreclose a mechanie’s lien on prop- 
erty transferred after the lien had_ attached, the 
original debtor is a necessary party where the 
grantee of the property had not assumed the debt.®2 
An intermediate transferee against 


parties before the court.® 


Ind.—Marvin v. Taylor, 27 Ind. 73; 
Holland v. Jones, 9 Ind. 495; Krotz 
v. A. R. Beck Lumber Co., 34 Ind. A. 
577,° 73 NE 273. 

Kan.—Stough v. Badger Lumber 
CoM 0sKkans (13; Volk Walc 

Minn.—Burbank v. Wright, 44 
Minn. 544, 47 NW 162. 

Mo.—Nichols Wire, etc, Co. v. 
Burrell Engineering Co., (A.) 237 SW 
837; McLundie v. Mount, 145 Mo. A. 
660, 123 SW 966. 

[a] One in possession under an 
unrecorded deed at the commence- 
ment of the suit to which he is nota 
party is not affected by the decree. 
Monroe v. Hanson, 47 Nebr. 380, 66 
NW 12. 

Persons bound by judgment gen- 
erally see infra § 746. 

25. Schaeffer v. Lohman, 24 Mo. 
68; McCoy v. Quick, 30 Wis. 521. 

{a] Scire facias.—Under an earlier 
statute in Missouri providing a pro- 
ceeding by scire facias a judgment 
could not be entered without the 
presence of the record owner and if 
he was not a party the judgment 
was a nullity. Clark v. Brown, 25 
Mo. 559. 

26. White v. Chaffin, 32 Ark. 59. 

27. Oglethorpe Sav., etc. Co. v. 
Morgan, 149 Ga. 787, 102 SE 528; 
Colley ov. Doughty, .62..Me.,, 501; 
Fourth Ave. Baptist Church  v. 
Sehreiner, 88 Pa. 124; , 
Shawhan, 4 Watts & S. (Pa.) 257; 
Fraser v. Griffiths, 1 OntWR 141. 
See Carswell v. Patzowski, 20 Del. 
408, 55 A 3842, 1013 (holding that 
“owner” or “reputed owner’ means 
the owner or the reputed owner with 
whom the contract was made, and he 
is therefore the only necessary party 
defendant as such owner or reputed 
owner); Colley v. Doughty, 62 Me. 
501 (where the statutory proceeding 
was purely in personam involving 
only the question of indebtedness 
upon the determination of which and 
the levy of process upon the prop- 
erty the question of its efficiency 
could be determined between such 
parties as might see fit to question 
it, and it was held that a subsequent 
purchaser was not a necessary party 
to the first proceeding). 

28. Carswell v. Patzowski, 20 Del. 
403, 55 A 342, 1013. 


29. Conn.—Rose v. Persse, etce., 
Paper Works, 29 Conn. 256. 

D. C.—Lefier v. Forsberg, 1 App. 
Mich.—Peninsular Stove Co. v. 
Crane, 226 Mich. 130, 197 NW 
693. 


Mo.—McLundie v. Mount, 145 Mo. 
A. 660, 123 SW 966. 

Nebr.—Pickens v. Polk, 42 Nebr. 
267, 60 NW 566; McCormick v. Law- 
ton, 3 Nebr. 449. 

N. Y.—Pierce v. Kinney, 75 Misc. 
SLE EeLO INNIS. UsilsesiaeN VCLVETOCNS 
165 [rev on other grounds 152 App. 
Div. 638, 137 NYS 475]. 

Tex.—Green vy. Shamburger, (Civ. 
A.) 243 SW 601. 

Man.—Christie v. McKay, 15 Man. 
612, 2 WestLR 303. : 

[a] Rule applied.— Where _ the 
owner conveyed a lot to the princi- 


pal contractor under a contract re- 
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The original 


whom no relief 


quiring the contractor to reconvey, 
aud the contractor subsequently con- 
veyed the property to a third party 
subject to the contract with such 
owner, the failure to make _ such 
owner a party to the subcontractor’s 
suit to foreclose a lien does not pre- 
clude the court from rendering a de- 
cree as between the subcontractor 
and third party. Peninsular Stove 
a: vy. Crane, 226 Mich..130, 197 NW 
693. 

{[b] ‘Title in name of one partner 
conveyed before suit.—Where_ the 
title to land subject to the firm debts 
stands in the name of one of the 
partners who, after the making of a 
contract upon which a mechanic’s lien 
arises, conveys the property subject 
to the lien, the lien may be enforced 
in a suit in which the vendee is a 
party together with the other part- 
ners, although the partner who con- 
veyed the legal title was not served 
with process. Fowler v. Bailley, 14 
Wis. 125. 

30. Kellenberger v. Boyer, 37 Ind. 
188; Southard v. Moss, 2 Mise. 121, 
20 NYS 848 [aff 141 N. Y. 607 mem, 
36 NE 740 memjJ; Harrington v. 
Miller, 4 Wash. 808, 31 P 325. 

{a] The assiguor of a lessee (1) 
is not a necessary party to an action 
to foreclose a mechanic’s lien, under 
the rule that all persons interested 
in the subject matter in controversy 
should be made parties, either plain- 
tiff or defendant. Harrington v. 
Miller, 4 Wash, 808, 31 P 325. (2) 
So where the materials are furnished 
to the assignee of the lease, the as- 
signor is not a necessary party, nor 
even a proper party over his objec- 
tion, although the lease and the as- 
signment are not of record. South- 
ard v. Moss, 2 Misc. 121, 20 NYS 848 
{aff 141 N. Y. 607, 36 NE 740]. 

31. Bellingham Bay Lumber Co, v. 
Western Amusement Co., 35 Cal. A. 
509, 170 P 631; Maxim v. Thibault, 
124 Me. 201, 126 A 869; Schaeffer v. 
Lohman, 34 Mo. 68; Nichols Wire, 
ete., Co. v. Burrell Engineering Co., 
(Mo. A.) 237 SW 8387; Pierce v. Kin- 
ney, 75° Mise. 328, 135° NYS 537, .3 
NYCivProcNS 165 [rev on_ other 
grounds 152 App. Div. 638, 137 NYS 
475]. See Vorhees v. Beckwell, 10 
Ind. A. 224, 37 NE 811 (husband of 
former owner proper party). But 
see Christie v. McKay, 15 Man. 612, 
2 WestLR 303 (an owner of property, 
who has employed a contractor to 
build a house for him and, before the 
filing of a lien by a subeontractor 
for his claim against the contractor, 
has sold and conveyed all his interest 
in the land to a purchaser, is neither 
a necessary nor a proper party to the 
action afterward commenced to real- 
ize the lien, as plaintiff could not 
have any relief against him). 

[a] Assignor of lease.—Where a 
lease provided that all repairs should 
be done at the expense of the lessee, 
and the lessee assigned such lease, 
he was a proper party defendant 
who might be liable for the amount 
of a lien adjudged against the leased 
premises, and is bound by the decree 
as to the existence and amount of the 
lien. Maxim vy. Thibault, 124 Me. 
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is sought is not a necessary party.*? 

[§ 552] bb. Death of Owner. 
having made the contract while living, and a suit is 
commenced to foreclose a lien, his legal heirs are 
proper parties defendant.** 
intestate before suit is brought to enforce the lien, 
then, under the rule that a lien cannot be declared 
in a proceeding to which the owner of the property 
is not a party, it is held that his heirs must be 
made parties to the suit,®> and the statutory pro- 
vision for reviving suits against the personal repre- 
sentatives alone would apply only where the suit 
is begun in the lifetime of the owner.*6 
in the proceeding in which the heirs are parties the 


If the owner dies, 


And if the owner dies 


However, 


201, 126 A 869. 

32. Walter v. Dearing, (Tex. Civ. 
A.) 65 SW 380. 

fa]. Where the purchaser as- 
sumed the debt, it was held that the 
lien could be enforced against him 
without joining the original owner. 
Cullers y. Greenville Fizst Nat: Bank, 
(Tex.. Civ. A.) 29 SW 72. 

33. Bierschenk yv. King, 38 App. 
Div. 360, 56 NYS 696; Butler v. Tyer, 
(Tex. Civ. A.) 244 SW 1059. 

[a] For example (1) where an 
owner of a building contracted with 
plaintiff for alterations, and subse- 
quently sold the building to a third 
person, who directed extra work to 
be done, but the original owner after- 
ward took the building back from 
such third person, and there was no 
issue by either the contractor or the 
owner as to such third person, the 
third person was not a necessary 
party in a suit by the contractor 
against the owner on the contract and 
to foreclose his lien. Butler v. 
Dyers (Pex:, Civa Ay) 244 isi io os 
(2) Where the complaint alleged that 
the husband, fraudulently to hinder 
the collection of the claim, conveyed 
the premises, and that his grantee 
conveyed them to the grantor’s wife, 
and prayed a _ personal judgment 
against the parties, the grantee was 
not a necessary -party, since he di- 
vested himself of title by his con- 
veyance, and no personal claim was 
made against him. Bierschenk v. 


ing. 38 App. Div. 360, 56 NYS 
34. Simonds vy. Buford, 18 Ind. 


176; Russell v. Howell, 74 N. H. 551, 
69 A 886. Compare Pool vy. Wede- 
meyer, 56 Tex. 287 (it is no objec- 
tion to an order of sale to enforce 
a mechanic’s lien on the community 
property against the husband’s in- 
terest, that the heirs of the wife were 
not made parties, the fact that equi- 
ties may arise in the future affords 
no reason why the husband’s inter- 
sie pes not be sold to satisfy the 
ien). 

{a] Administrator is not a neces- 
sary party where a deficiency decree 
is not sought. Watson v. Bardwell, 
154 Ill. A. 326. 

35. Hughes v. Torgerson, 96 Ala. 
346, 11 S 209, 38 AmSR 105, 16 LRA 
600;. Robins» v.. ‘Bunn,634. Né Jo. 
322 (under the peculiar provision of 
the statute requiring the lien claim 
to contain the name of the owner of 
the property, and _ holding that, 
where the title is changed between 
the time of making the contract or 
doing the work and the time of filing 
the lien, the parties who were owners 
by devise or inheritance should be 
made parties and not the executors 
of the original owner, and that the 
provision of the statute which pre- 
vents the abatement of the proceed- 
ings by the death of the builder or 
owner and extends the remedy to his 
executors or administrators means 
the executors or administrators of 
the owner at the time the lien is 
filed). 

36. Hughes v. Torgerson, 96 Ala, 
oar 11 S 209, 38 AmSR 105, 16 LRA 
600. 
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personal representative may be joined.* 
other hand where the personal estate is lable to 
the payment of the judgment and the lien is but an 
additional security, both the heirs and the adminis- 
In other cases, turn- 
ing upon the terms of the statutes, it is held that 
the heirs need not be made parties but that it is 
administrator 
Where the lien attaches to the extent of the interest 
of the owner and does not create a personal claim 
against such owner, if the executors have no interest 
in the land by devise or otherwise the proceeding 
cannot be maintained against them.*® 
interest of decedent had ceased and no personal 
liability exists as against his estate, his heirs or 
representatives need not be made parties.** 

[§ 553] (7) Other Lienors and Encumbrancers**— 
As has been noted, the statutes 


trator are necessary parties.*® 


sufficient to make the 


(a) In General. 


37.: Russell v. Howell, IN. 
551, 69 A 886. 

fa] Where land necessary to pay 
debts.—Russell v. Howell, 74 N. H. 
551, 69. A 886. 

[b] ‘The prohibition against bring- 
ing suits against personal representa- 
tives within six months after the 
grant of letters does not apply to 
suits for the enforcement of such 
liens. Hughes v. Torgerson, 96 Ala. 
346, 11 S 209, 388 AmSR 105, 16 LRA 
600. ; 

38. Guerrant v. Dawson, 34 Miss. 
149. See Cummings v. Halsted, 26 
Minn. 151, 1 NW 1052 (proceeding 
may be against personal representa- 
tives); Brown v. Zeiss, 59 HowPr 
(N. Y.) 345 [rev on other grounds 9 
Daly 240] (where decedent owned 
only an estate for years on the prop- 
erty subject to the lien, the adminis- 
trator is a necessary party). 

39. Welch v. McGrath, 59 Iowa 
519, 10 NW 810, 13 NW 6388 (distin- 
guishing the rule in New Jersey in 
that the statute in Iowa did not re- 
quire the claim to name the owner); 
Shields v. Keys, 24 Iowa 298. But 
see Mix v. Ely, 2 Greene (Iowa) 513 
(heirs should be joined). 

{a] In proceeding in rem.—In 
Pennsylvania the statute which pro- 
vides that in all actions against 
executors and administrators’ to 
charge real estate the widow and 
heirs or devisees, etc., shall be made 
parties, does not apply to a proceed- 
ing by scire facias to enforce a me- 
chanic’s lien obtained in the lifetime 
of the testator or intestate because 
the lien. was obtained before the 
death, having attached when the ma- 
terial was furnished or the work was 
done, and the filing of the lien bein, 
merely for the purpose of preserving 
it, and also because the lien is against 
the building, in rem and not in per- 
sonam, and the act was intended to 
apply when a judgment is sought to 
be obtained. Reece v. Haymaker, 25 
PittsbLegJNS 74 [aff 164 Pa. 575, 30 
A 404]. 

{b] Administrator of former owner. 
—When one died who had conveyed 
real estate, and taken a mortgage 
back to secure the purchase price, 
the right to the debt and security 
passed to his personal representative, 
and it was necessary to make him 
only a party defendant to a proceed- 
ing to enforce a prior existing me- 
chanie’s lien thereon, although the 
heirs and subsequent mortgagees and 
purchasers may be _ made_ parties 
thereto. Shields v. Keys, 24 Iowa 
298 


40. Crystal v. Flannelly, 2 EK. D. 


Smith (N. Y.) 583. 

41. Holmes vy. Humphreys, 187 
Mass. 513, 73 NE 668; Security 
Mortg., ete., Co. v. Caruthers, 11 Tex. 
Civ. A. 430, 32 SW. 837, : 

[a] For example (1) in Massa- 
chusetts where the proceeding is as- 
similated to a proceeding in rem, and 
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On the 


a party.*? 


Where the 


the judgment is in rem against the 
property, if the debtor who was the 
owner has ceased to have an interest 
in the estate and has deceased and 
his estate has been settled and the 
time for presenting claims has 
passed and there were no assets for 
his heirs, his administrator is not a 
necessary, even though he may be a 
proper, party to proceedings to en- 
force the lien. Holmes v. Humphreys, 
187 Mass. 518, 73 NE 668. (2) In 
Texas it has been held that, where 
the lien accrued under a contract 
with a deceased owner, and the land 
was sold under a deed of trust prior 
to the commencement of the action, 
neither the representative nor the 
heirs of decedent have any interest 
in the property and are not necessary 


parties. Security Mortg., etc., Co. v. 
Caruthers, 11> Tex. Civ. GA. “430,- «32 
SW 837. 

{b] Bringing in executor of de- 


ceased partner.—Where two tenants 
as copartners have erected a build- 
ing upon leased land, and one of 
them has died before the bringing of 
an action to foreclose a lien in favor 
of those who furnished material for 
the building, if no judgment is sought 
against the estate of the deceased 
partner it is not error to refuse to 
continue the case and make the ex- 
ecutor of the deceased partner a 
party, as the surviving partner is 
fully. authorized to defend forthe 
partnership interest. West Coast 
ue Co. v. Apfield, 86'Cal. 335, 24 

42. Necessity of instituting suit 
a period of limitation see supra 

526. 

43. See supra § 511. 

44. Kan.—Johnson vy. Keeler, 46 
Kan. 304, 26 P 728; Sharon Town Co. 
v. Morris, 39 Kan. ‘377) 18 -P 230. 

Miss.—Buntyn v. Shippers’ Com- 
press Co., 63 Miss. 94. ' 
BH Y.—Kenney v. Apgar, 93 N. Y. 

N. C.—Hildebrand v. 
147 N. C. 639, 61 SE 620. 

Utah.—Badger Coal, etc, Co. v. 
Olsen, 50 Utah 307, 167 P 680. 

Wis.—Yawkey-Crowley Lumber Co. 
i Nee Longe, 157 Wis. 390, 147 NW 


[a] Claimant of adverse interest.— 
Under Comp. L. (1907) § 2914, provid- 
ing that any person may be made a 
defendant who claims an interest ad- 
verse to plaintiff, one who, under a 
contract of sale of land by install- 
ments, claims a lien prior and su- 
perior to mechanics’ liens, was prop- 
erly made a defendant in proceeding 
to, enforce the liens. Cain v. Parfitt, 
a8 Utah 81, 158 P 448, AnnCas1918B 


28. 

{[b] A materialman claiming a lien 
for materials furnished to a general 
contractor is a proper party to a lien 
suit by the contractor. Johnson vy. 
Keeler, 46 Kan. 304, 26 P 728. 

{e] All creditors interested in the 


Vanderbilt, 


[§§ 552-553 


frequently contemplate the determination of the 
rights of all lienors, encumbrancers, or other parties 
interested in the property in one proceeding,**? and 
under such statutes, such persons are proper parties 
in order that they may be bound,** and the same is 
true under the rules governing the equity practice.*® 
But they are not necessary where complainant does 
not seek priority over such other liens.*® 
though the lien of mechanics is purely the creature 
of the statute, a decree for the sale of the premises 
in its enforcement is held to have the same and no 
greater effeet upon the rights of other lenors and 
encumbrancers, prior to the commencement of suit, 
than a similar decree would have upon the fore- 
closure of a mortgage, and if they are not made 
parties they are not bound by the decree or pro- 
ceedings thereunder.*? 
make other lienors necessary parties,#* as where they 
t premises to be charged with a lien 


And al- 


The statutes, however, may 


may have their claims adjusted in one 
suit. Ford Gold Min. Co. v. Langford, 
1 Colo. 62: 
45. U. S.—Case Mfg. Co. v. Smith, 
40 Fed. 339, 5 LRA 281: 
Ill.—MecLogan y. Brown, 11 Ill. 519. 
Ky.—Dallas v. Gardner, 207 Ky. 
93, 268 SW 847. 
Pt Y.—Kenney v. Apgar,’ 93 N. Y. 


Tenn.—Foust v. Wilson, 3 Humphr. 


[a] A purchase-money lienholder 
and persons purchasing at sale to 
enforce his lien, which had not then 
been set aside, should be made par- 
ties, in order to avoid a multiplicity 
of suits and a sacrifice of the prop- 
erty. Dallas v. Gardner, 207 Ky. 93, 
268 SW 847, 

{b] Judgment creditors of an in- 
solvent absconding debtor may be 
joined in a suit to enforce such lien 
even where the ordinary method of 
enforcing such liens is by a proceed- 


ing at law. Foust v. Wilson, 3 
Humphr. (Tenn.) 31. 
46. Continental, ete. Trust, ete., 


Bank vy. Corey Bros. Constr. Co., 208 
Fed. 976, 126 CCA 64; Case Mfg. Co. 
Ve -Sinith= (40% Pedins39) vb. RA 233 
Sullivan v. Decker, 1 E. D. Smith (N. 
YHYL6999 

47. Case Mfg. Co. v. Smith, 40 Fed. 
339, 5 LRA 231; Whitney v. Higgins, 
10 Cal. 547, 70 AmD 748; Clark vy. 
Moore, 64 Ill. 273; Sullivan v. Decker, 
1 E. D. Smith (N. Y.) 699. 

fa] Where a prior lienor is not 
joined, plaintiff will be taken to ad- 
mit the validity and amount of the 
prior lien. Sullivan vy. Decker, 1 E. 
D. Smith (N. Y.) 699. 

[b] Proceedings quasi in rem.— 
Where proceedings by scire facias 
under the statute were in the nature 
of proceedings in rem, it was held 
that they were not purely so, the suit 
being inter partes, and that if the 
notice prescribed for other parties 
claiming priorities was not given they 
were not bound. McKim y. Mason, 
3 Md. Ch. '186. See to same effect 
Hassall v. Wilcox, 130 U. S. 498, 9 
SCt 590, 32 Li ed. 1001. 

[c] The lien of a judgment cred- 
itor cannot be defeated by a proceed- 
ing to which he is not a party. Mc- 
Lagan v. Brown, 11 Ill. 519. 

48. Wakefield v. Van Dorn, 53 
Nebr. 23, 73 NW 226 (where two con- 
tractors under separate contracts fur- 
nished material, etce., on the same 
building and one forecloses his claim, 
the other should be a party; it does 
not matter that the claim of the 
omitted party had not been filed at 
the time the suit was brought, as, 
the work having been commenced, 
the lien when perfected dated back 
to the time the first labor or mate- 
rial was furnished, and plaintiff was 
bound to take notice of all such 
liens). 


[a] Joinder as defendants.—Where 


ee ee ae ae ea eee ee ee eee eee 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


~ §§ 553-554] 


expressly declare that all lienors 


In the absence of a statute requiring it, subsequent 
encumbrancers®® or claimants of mechanics’ liens®* 
However, they are nec- 


are not necessary parties. 
essary parties if it is sought to 


rights,°? and they may be rendered necessary by 


the provisions of the statute.>* 


that a statutory provision requiring that persons 


haying liens subsequent to that of 


made parties defendant does not require the joinder 
of such parties as indispensable to the entry of a 
decree binding the parties before the court, but the 
intent of it is only that such parties shall be joined 
‘in order that a decree may be rendered which will 


bind all parties interested in the 


-which a sale may' be effected which will transfer the 


title to the purchaser free from 


cumbranees,°* and this is also held to be the effect 
of a provision that all persons interested in the con- 


‘troversy or in the property may b 


the statute provides that the action 
may be begun by any lienholder and 
that all other lienholders shall be 
made defendants, a lienholder who 
brings an action to foreclose his lien 
must appear separately and join any 
‘others who may hold liens as defend- 
ants. Hayes-Lucas Lumber Co. v. 
Wenzlaff, 44 S. D. 309, 183 NW 969. 
[b] 
tario under a statute requiring the 
joinder of an encumbrancer within a 
-_particular time, it is sufficient if he 
is added in the master’s office after 
such time, the action having beén 


commenced within the time pre- 
scribed. Hall v. Hogg, 14 Ont. Pr. 
45; Cole: v. Hall, 13 Ont. Pri» 100. 


[ce] In New York (1) “formerly an 
action to foreclose a mechanic’s lien 
might have been brought against the 
owner alone, and prior lienors were 
not necessary parties unless the 
plaintiff questioned the validity or 
priority of their liens; but subse- 
quent lienors who desired to contest 
the validity or priority of the plain- 
tiff's lien might have been admitted 
as parties on their own motion.” 
Maneely v. New York, 119 App. Div. 
376, 392, 105 NYS 976 [cit Kenney v. 
Apgar, 93 N. Y. 539; Foster v. Skid- 
more, 1 BE. D. Smith 719; Sullivan v. 
Decker, 1 EB. D. Smith, 699; Kaylor v. 
o’Connor, 1 BH. D. Smith 672]. (2) 
“Later, by section 17.of chapter 342 
of the Laws of 1885, subsequent lien- 
ors and incumbrancers were required 
to be made parties in an action 
brought to foreclose a lien in a court 
of record.’ Maneely v. New York, 
supra [cit Brown vy. Danforth, 37 
App. Div. 321, 55 NYS 825; Began v. 
Laemmle, 5 Misc. 224, 227, 25 NYS 
330]. (38) ‘Now, however, by an ex- 
press provision of the Code, all lien- 
ors, whether prior or subsequent, are 
declared to be necessary parties to 
such an action in a court of record 
(Code Civ. Proc. § 3402), and even if 
omitted by mistake or through an ir- 
regularity in indexing the liens, they 
must be brought in on motion by the 
plaintiff, or by order of the court on 
its own motion.” Maneely v. New 
York, supra [cit Hinkel v. Sullivan, 
108 App. Div. 316, 95 NYS 788; Gass 
v. Souther, 46 App. Div. 256, 61 NYS 
305 (aff 167 N. Y. 604 mem, 60 NE 
1111 mem)]. (4) This is so notwith- 
standing. a bond has been substituted 
for the fund, and the lienors have not 
begun proceedings to foreclose their 
liens within the time fixed by statute, 
as extended by the court. Maneely 
v. New York, supra. 

49. Mehrle v. Dunne, 75 Ill. 239. 

[a] Subcontractors.— (1) Where 
the statute provides that complainant 
shall make all parties interested, of 
whose interest he is notified or has 
knowledge, parties defendant, sub- 
contractors who are claiming a lien 
*must be made parties. Granquist v. 
Western Tube Co., 240 Ill. 132, 88 NE 


Adding before master.—In On-' 
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shall be joined.*9 


determine their 
It has been held 


plaintiff shall be 


land and under | the owner.®? 


all liens and en- 


e joined but that 


468. (2) So where the evidence dis- 
closes that one not a party claims a 
lien as a subcontractor, he must be 
made a party. Porter v. Western 
Tube Co., 240. Tll. 151, 88 NE 472. 

[b] A final decree rendered with- 
out having all of the known lien 
claimants before the court is errone- 


ous. Granquist v. Western Tube Co., 
240 Ill. 132,,.88 NE 468. 
{c] Mere fact that there are sub- 


contractcrs does not make them nec- 
essary parties. . Matot v. Barnheisel, 
212 Dll. A. 489. 

[d] Parties who have been paid 
and who therefore have no interest 
are not necessary parties to a pro- 
ceeding .to enforce a subcontractor’s 


lien against the building. Meeks v. 
Sims, 84 Ill. 422. 
50. Young v. Stoutz, 74 Ala. 574; 


Monk v. Exposition Deepwater Pier 
Corp., 111 Va. 121, 68 SE 280. 

{a] An attaching creditor whose 
attachment is levied subsequent to 
the accrual of the mechanic’s lien 
may be made a party, but if not made 
a party he is not bound by the re- 
citals of the judgment as to the time 
at which the lien attached. Young v. 
Stoutz, 74 Ala. 574. 


51.-Kaylor. v. O’Connor, 1 E. D. 
Smith (N. Y.) 672. 
52. Young v. Stoutz, 74 Ala. 574; 


Soliri v. Fasso, 56 Mont. 400, 408, 185 
RP 322, 

“It is self-evident that in an action 
for the foreclosure of a mechanic’s 
lien all persons holding interests or 
liens subsequent to the inception of 
the plaintiff’s rights are proper and 
necessary parties defendant if the 
plaintiff is to pursue his lien claim 
to final adjudication, and that the in- 
terests of all such persons must be 
determined therein, else such per- 
sons are not bound nor their rights 
affected thereby.’’ Soliri v. Fasso, 
supra. 

53. See statutory provisions; and 
Hawkins v. Grisham, 69 Colo. 156, 170 
P 187; Lavanway v. Cannon, 37 Wash. 
593, 79 P 1117; Connecticut Mut. L. 
Ins. Co. v. Goldsmith, 131 Wis. 116, 
111 NW 208. 

{a] Eneumbrancers of record. — 
Under a statute providing that all 
parties claiming of record any right, 
title, interest, or equity in the prop- 
erty whose title or interest is to be 
charged or affected by the lien shall 
be made parties, junior encumbranc- 
ers of record at the time the suit to 
enforce the lien is brought are neces- 
sary parties. Hawkins v. Grisham, 
69 Colos 156)) L708 P 187% 

[b] A mandatory provision of the 
Lien Act will control, as where a sub- 
sequent lienor is not permitted to 
bring an independent action, but must 
intervene in the action brought by a 
prior lienholder. Lavanway v. Can- 
non, 37 Wash. 593, 79 P 1117. 

New York rule see supra note 48 
[e] (2) (3). 


such as are not joined shall not be bound.°®® 
a statute providing that all persons whose liens are 
filed and other encumbrancers shall be made parties, 
where the action is brought by a subcontractor, the 
principal contractor, together with all lenholders 
on the same property, is an indispensable party.°* 

Serving with notice of trial. 
some jurisdictions provided that lienholders need 
not be made parties defendant, but that all lien- 
holders served with a notice of trial shall for all 
purposes be deemed parties.*? 
other lienholders 
joined as parties defendant,°* regardless of whether 
their liens are upon the same estate or interest of 


[§ 554] (b) Mortgagees. 
a mechanic’s lien must make a mortgagee of the 
premises a party if he desires to bind the interest 
of the mortgagee.®° 


[40 C.J.] 403 


Under 


By statute it 1s in 


Under such a statute 
on the same property need not be 


One seeking to establish 


This is the rule even in the 


Gaines v. Childers, 38 Or. 200, 


54. 
63.-P 487. 
55. Vesuvius Lumber Co. v. Ala- 


bama Fidelity Mortg., ete., Co., 208 
Ala. 93, 82 S 107; Jones vy. Hartsock, 
42 Iowa 147 (as to the right to re- 
deem); Evans v. Tripp, 35 Iowa 371; 
Russell v. Grant, 122 Mo, 161, 26 SW 
958, 438 AmSR 563; Hicks v. Scofield, 
121 Mo, 381, 25 SW. 755; Western 
ee Mfg. Co. -v. Boyce, 74 Mo. A. 


[a] For example, under a statute 
providing that all persons interested 
may be made parties but that such 
as are not shall not be bound by the 
judgment or proceeding, mortgagees, 
encumbrancers, or other lienors need 
not be made parties to proceedings to 
enforce the lien. Vesuvius Lumber 
Co. v. Alabama Fidelity Mortg., ete, 
Co., 203 Ala: 93,' 82S) 107%: 

56. Union Bond, etc., Co. v. Bern- 
stein, 40 Okl. 527, 139 P 974. f 

57. See statutory provisions. f 

58. Dominion Lumber, etc., Co. v. 
Paskov, 29 Man. 325, [1919] 1 West 
Wkly 657; Security Lumber Co. v. 
Johnson, (Sask.) [1924] 38 DomLR 
563, [1924] 2 WestWkly 769. 

[a] BEncumbrancers pendente lite 
need not be served with notice of 
trial. Haycock v. Sapphire Corondum 
Co., 7 Ont. Lh. 121;-2 .OntWR 117%. 

59. Security Lumber Co. v. John- 
son, (Sask.) [1924] 3 DomLR 568, 
[1924] 2 WestWkly. 769. 

[a] Where a mortgage intervenes 
between two lienholders, nevertheless 
all lienholders should be served with 
notice. Security Lumber Co. v. John- 
son, (Sask.) [1924] 3 DomLR 563, 
[1924] 2 WestWkly 769 [not foll 
Western Canada Sawmills, Ltd. v. 


Fone. (Sask.) [1923] 38 WestWkly 

1314]. 

§ pone of trial generally see infra 
6 


60. Case Mfg. Co. v. Smith, 40 Fed. 
339, 5 LRA 231; Portones v. Badenoch, 
132 Ill. 377, 23 NE 349; Lomax vy. 
Dore, 45 Ill. 879; Williams v. Chap- 
man, 17 Ill. 423, 65 AmD 669; Redlon 
v. Badger Lumber Co., 194 Mo, A. 650, 
189 SW 589; Badger Lumber Co. v. 
Ballentine, 54 Mo. A. 172; Whiteselle 
v. Texas Loan Agency, (Tex. Civ. A.) 
27 SW 309. 

[a] Where the state law made no 
provision for notice to other lien- 
holders, but provided that such lien- 
holders might intervene and become 
parties to a suit instituted in the 
state court, and gave the holder of a 
mechanic’s lien priority over all other 
liens, and although a_e suit was 
brought in the state court and judg- 
ment recovered by the mechanic’s 
lienholder against the railroad prop- 
erty, yet it was held that, as to a 
plaintiff lienor under a mortgage not 
made a party to such proceeding, the 
judgment in the state court could not 
operate even as prima facie evidence 
against the mortgage lienor, and 


404 [40 C.J.] 


absence of a statute requiring it,°' and it is expressly 
required by the provisions of some lien laws.°* For 
this purpose the mortgagee is a proper party,** but 
upon the ground that the mechanic’s lien is subject 
to the prior encumbrance, it has been held that a 
prior mortgagee is improperly made a party,®* and 
under a statute providing that those who have subse- 
quent hens by judgment, mortgage, or conveyance 
must be made parties defendant, it has been held 
that only persons who are subsequent encumbrancers 
by mortgage or otherwise may be made parties.®° 
‘A prior mortgagee of record is not a proper party 
under a statute requiring that every person holding 
a mortgage of record which would be cut off should 
be made a party.®® A mechanics’ lien statute by 
expressly requiring all mechanics’ lien claimants to 
be joined does not impliedly exclude the propriety 
of joining a mortgagee,®* but where the statute 
specifically designates who shall be parties and 
mortgagees are not included, it is held that by con- 
struction they are excluded.** Further, where the 
jurisdiction of the lien proceedings is conferred 
upon a court of limited powers and jurisdiction, 
mortgagees may not be proper parties for the rea- 
son that such a court cannot fully adjudicate the 
rights and claims of different classes of lienholders.®® 
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Record. Where the statute requires all persons 


holding mortgages of record which will be cut off © 


to be made parties, only a mortgagee of record 
need be made a party,’ notwithstanding the hen 
claimant may have had notice of the existence of 
the mortgage at the time he commences his suit.’ 
Where the property is misdescribed in the mort- 
gage, so that the record does not constitute construc- 
tive notice, the mortgagee need not be made a party 
in the absence of actual notice:’? } 

Junior mortgagees. A subsequent mortgagee 1s 
not in the absence of statute a necessary party,’? 
although he may be joined,’* and if not joined 
his rights, whatever they may be, are not affected.7° 
By statute, however, subsequent mortgagees may be 
required to be joined,’® and under a statute requir- 
ing all parties claiming of record any rigat, title, 
interest, or equity whose title or interests are to 
be charged with, or affected by, the lien to be 
made parties, a subsequent mortgagee is a neces- 
sary party where his rights are in any manner to 
be affected.77 Where the statute contemplates notice 
to be given to one party only as owner to answer 
the suit, a subsequent mortgagee is not entitled to 
notice,’® particularly where he has not taken pos- 
session.?® 


might be questioned by him in the 
federal court in a proceeding in that 
court to foreclose the mortgage. 
Hassall -v--Wilcox, 130: °U. S. 493, 9 
SCt 590, 32 L. ed. 1001. 

{b] Foreclosure purchaser. — The 
purchaser succeeds to the equitable 
interest of the mortgagee, and when 
no redemption is made this interest 
draws to it the subordinate legal title 
of the mortgagor, and his title then 
stands under the mortgagee precisely 
as if the mortgage had been an abso- 
lute conveyance at its date; or, in 
other words, the mortgage ripens into 
a perfect title through the process of 
foreclosure. The purchaser is, then, 
only concerned with the state of the 
title at the date of the mortgage, and 
the existence of liens affecting the 
rights of the mortgagee, and his 
rights are not affected by liens ad- 
judged against the mortgagor in a 
suit in which neither he nor the mort- 
gagee is a party. Hokanson vy. Gun- 
derson, 54 Minn. 499, 56 NW 172, 40 
AmSR 354. 

61. Redlon v. Badger Lumber Co., 

ae eet A. 650, 189 SW 589. 
Co., 202 Ala. 566, 81 S 68; Landau v. 
Cottrill, 159 Mo. 308, 60 SW 64; Rus- 
sell v. Grant, 122 Mo. 161, 26 SW 958, 
43 AmSR 563; Earl v. Scofield, 121 
Mo. 390, 25 SW 757; Hicks v. Scofield, 
121 Mo. 381, 25 SW 755; Redlon v. 
Badger Lumber Co., 194 Mo. A. 650, 
189 SW 589. 

[a] The mortgagor in possession 
(1) is not the owner of the legal 
title or the owner in such a sense 
as to dispense with the necessity of 
having a legal title before the court 
upon a bill to settle and enforce liens 
either upon the mortgaged premises 
or buildings erected thereon under 
contract with him. Sorsby v. Wood- 
lawn Lumber Co., 202 Ala. 566, 81 S 
68. (2) The holder of a prior re- 
corded mortgage which is not due is 
nevertheless a proper party to an 
action by a subsequent lienor to fore- 
close his lien, if such subsequent. 
lienor challenges the validity of the 
prior mortgage or the amount owing 
thereon. Burns v. Sholl, 111 Nebr. 
628, 197 NW _ 393. 

63. Ga.— Williams v. Chatham 
ae) Est., etc., Co., 13 Ga. A. 42, 78 SE 

69. 

ill.—Chicago North Presb. Church 
v. Jevne, 32 Ill. 214, 83 AmD 261. 

Minn.—Bassett v. Menage, 52 Minn. 
121, 53 NW 1064; Finlayson v. Crooks, 


Sorsby v. Woodlawn Lumber 


47 Minn. 74, 49 NW 398, 645. 

Mo.—Nold v. Ozenberger, 152 Mo. 
A.'439, 133 SW-349. 

R. I.—Jepherson v. Green, 22 R. I. 
2065 HAT Ae 599) 

Utah.—Badger Coal, ete, Co. v. 
Olsen, 50 Utah 307, 167 P 680. 

Wash.—Davis v. Bartz, 65 Wash. 
395, 118 P 334; Rasmusson v. Liming, 
50 Wash. 184, 96 P 1044. 

[a] Deed as security—Where the 
holder of a deed, made to secure a 
debt, knew of a contract by the 
vendor to improve the land, and 
agreed thereto, he is a proper party 
on foreclosure of a lien for the im- 
provements. Williams v. Chatham 
Real Est., etce., Co., 13 Ga. A. 42, 78 
SE 869. 

{b] Equity jurisdiction only to en- 
force the mechanic’s lien being the 
extent of the court’s equity jurisdic- 
tion, a suit to enforce a mechanic’s 
lien is not the proper proceeding to 
adjust and determine priorities as 
between such liens and other liens, 
as mortgages, yet when the question 
arises necessarily as an incident to 
the decision of the mechanic’s right, 
the court will pass upon it as essen- 
tial to a full determination of the 
case. Dugan v. Scott, 37 Mo. A. 636; 
Steininger v. Raeman, 28 Mo. A. 594. 

{c] Even if the debt is not yet due 
a prior mortgagee is a proper party 
under the statute providing that such 
persons may become parties. Chicago 
North Presb. Church v. Jevne, 32 
Ill. 214, 88 AmD 261. 

{d] Prior mortgagees 
made parties. Jepherson vy. 
22) Re De2716 47 A699" 

64. Smith v. Shaffer, 46 Md. 573. 

65. Brown v. Danforth, 37 App. 
Div. 321, 55 NYS 825;. Alyea v. Cit- 
izens’ Sav. Bank, 12 App. Div. 574, 
42 NYS 185 [aff 162" IN, Y..597 mem, 
57 NE 1103 mem]. . 

66 Conlan v. Leonard, 82 N. J. L. 
108, 81 A 492; New York Cent. Trust 
Co.v. Bartlett, 57 N. J. L. 206,30 A 583. 

67. Davis v. Bartz, 65, Wash. 395, 
118 P 334, 

68. Cornell v. Conine-Eaton Lum- 
ber 2Cove 9eiColowiAs M22o aA Tae Peo, 
(where the proceeding in Illinois is 
distinguished in that it is a purely 
chancery proceeding and mortgagees 
are specially included in the statute, 
the court further holding that a bene- 
ficiary is not an “owner” under the 
statute prescribing who shall be 
parties). 

69. Van Winkle v. Stow, 23 Cal. 


may be 
Green, 


457 (a sale under such proceedings 
will not affect the rights of such 
classes of lienholders). 

70. Conlan v. Leonard, 82 N. J. L. 
108, 81 A 492. 

71. Conlan v. Leonard, supra. 

72. Zurfiluh v. Hartman, 103 Wash. 
452, 174 P 963 (holding that the lien 
claimant sufficiently performed his 
duty of inquiry after an intimation 
had reached him that the property 
was mortgaged). 

73. Kornegay v. Farmers’, etc., 
Sree ie Coxe 10% Nv CAL pL28Se 


74. Shields v. Keys, 24 Iowa 298. 

75. Evans v. Tripp, 35 Iowa 371 
(distinguishing earlier cases in Iowa 
as arising before the statute provid- 
ing that parties in interest who are 
not joined shall not be barred, and 
applying the statute to a lien inferior 
to that of the mechanic so that the 
former’s right of redemption or any 
other right he might have was not 
cut off). But see State v. Eads, 15 
Iowa 114, 88 AmD 399 (junior mort- 
gagee need not be made party to cut 
off right to redeem). 

76. Schillinger Fire-Proof Cement, 
etc., Co. v. Arnott, 14 NYS 326. See 
Alyea v. Citizens’ Say. Bank, 12 App. 
Div. 574, 42 NYS 183 [aff 162 N. Y. 
597 mem, 57 NE 11083 mem] (where it 
was held that a bank which held a 
bond and mortgage under an agree- 
ment that it would advance to the 
builder certain sums of money in 
installments was not a proper party 
defendant as a subsequent encum- 
brancer). 

{a] Trustee holding mortgage.— 
Under the statute declaring that per- 
sons who have subsequent liens by 
judgment or mortgage must be made 
parties defendant, one who holds a 
mortgage as trustee must be made a 
party.as such, and joining him indi- 
vidually is not sufficient. Schillinger 
Fire-Proof Cement, etc., Co. v. Arnott, 
14 NYS 326. 

77. Hawkins v. Grisham, 69 Colo. 
256, 17.0 P18: 

78. Howard v. Robinson, 5 Cush. 
(Mass.) 119; Tompkins vy. Horton, 25 
N. J. Ea. 284. 

[a] Sale free from lien.—A subse- 
quent encumbrancer would not be en- 
titled to notice, even though a sale 
would pass the property free from 
the lien of his mortgage. Tompkins 
Vin Hortons) 25Na Jeg. 2845 

79. Howard v. Robinson, 5 Cush. 
(Mass.) 119. 
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Trustees and beneficiaries. Under the equity rule 
that all persons interested should be made parties 
in a chancery proceeding to enforce a mechanic’s 
lien, and under statutes in effect adopting such rule, 
a mortgagee, and where the legal title is in a trus- 
tee, the trustee and the cestui que trust, should be 
made parties to the proceeding to enforce a me- 
chanic’s lien,®° if it is sought to bind them.8t But 
where the petitioner subordinates his lien to that 
of a prior trust deed, the holder of the note secured 
is not a necessary party,®? and where a sale is 
ordered subject to the trust deed and there has been 
no timely objection to the omission of the holder 
of the note, it cannot be complained of by the 
owner.®*? The cestui que trust 1s an indispensable 
party where plaintiff seeks a decree establishing the 
priority of his right as against the title represented 
by the trust deed, and a decree cannot be rendered 
establishing such priority in the absence of such 
party,** although the decree may be binding upon the 


‘other parties to the suit in so far as it passes only 


upon the rights and obligations as between them- 
selves.86 And while it may be better that the trus- 
tee should be made a party with a view to conclude 
him and those whom he represents, he is not an 
indispensable party to the statutory foreclosure 
of a lien which cannot be affected by the trust deed, 
there being nothing in the statute requiring it.*® 
Assignee of mortgage or debt. The assignee of 
record of a prior mortgage must be made a party in 
order to charge him with any default of the as- 
signor.6* Where, however, the parties to the mort- 
gage as shown by the record and of whom the lien 
claimant has knowledge or notice are joined, the 
judgment cannot be regarded as a nullity as to 


80. Bennitt v. Wilmington Star 90. 
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an unknown and undisclosed assignee of the mort- 
gage note,®* and this is more particularly true where 
the mortgage is not given of record until after the 
lien claimant’s rights had attached to the property.*® 

Termination of interest. The mortgagee of a prior 
mortgage who has foreclosed it pending the me- 
chanic’s lien proceeding is without further interest 
and the proceeding should be dismissed as to him.°° 
So where after the action is brought and before trial 
and judgment the mortgage is foreclosed and a 
defendant becomes a purchaser, the interest of the 
mortgagee having ceased, it is immaterial whether 
or not he is a party.°+ A mortgagee who has con- 
veyed all of his interest in the property before the 
bili to enforce the lien is filed is not a proper or 
necessary party where no attempt is made to obtain 
any personal decree against him.°? 

[§ 555] (8) Purchaser or Encumbrancer Pendente 
Lite.°* Persons acquiring lens other than me- 
chanics’ liens, after the commencement of a suit 
to foreclose a mechanic’s lien, are not necessary 
parties to the latter.°* And a purchaser’ pendente 
lite need not be made a party to the mechanie’s lien 
proceeding.®® 

[§ 556] (9) Original or General Contractor. In 
a proceeding against the owner by a subcontractor 
or materialman to enforce his lien, the contractor 
is a proper party,°® and even under circumstances 
which render him an unnecessary party,” for the 
purpose of avoiding a multiplicity of suits.°® How- 
ever, in some jurisdictions, it has been held that, at 
least in so far as the rights of the owner are con- 
cerned, the contractor is not, in the absence of a 
statutory requirement, a necessary party,®® but in 
many other jurisdictions, owing to the desirability 


Ind.—Crawford v. Crockett, 55 Ind. 


Min. Co., 119 Ill. 9, 7 NE 498; McGraw 
v. Bayard, 96 Ill. 146; Clark v. Man- 
ning, 95 Ill. 580; Lomax y. Dore, 45 
Ill. 379; Columbia Bldg., etc., Assoc. 
v. Taylor, 25 Ill. A. 429; Phoenix Mut. 
L. Ins. Co. v. Batchen, 6 Ill. A. 621; 
Lunsford v. Wren, 64 W. Va. 458, 63 
SE 308; Farmers’ Bank v. Watson, 39 
W. Va. 342, 19 SE 413 (the trustee 
and cestui que trust must be made 
parties to the bill, although the trust 
deed was made more than twenty 
years previously). 

81. Coe v. Ritter, 86 Mo. 277; Heim 
v. Vogel, 69 Mo. 529; Hauser v. Hoff- 
man, 32 Mo. 334; Nold v. Ozenberge., 
152 Mo. A. 439, 183 SW 349. 

82. Portones v. Badenoch, 132 Ill. 
377, 23 NE 349 [aff 33 Ill, A. 312]. 

83. Portones v. Badenoch, supra. 

84. McClair v. Huddart, 6 Colo. A. 
493, 41 P 8382; Johnston v. Bennett, 
6 Colo. A. 362, 40 P 847. 

85. McClair v. Huddart, 6 Colo. A. 
493, 41 P 832. 

86. Lookout Lumber Co. v. Man- 


sion Hotel, ete., Co., 109 N. C. 658, 
14 SE 35. 
87. Nashua Trust Co. v. W. S. Ed- 


wards Mfg. Co., 99 Iowa 109, 68 NW 
587, 61 AmSR 226; Wix v. Frankel, 87 
N. J. Eq. 467, 100 A 555. 

[a] Assignee of bond and mort- 


gage.—One who acquires a mechanic’s 


lien on property does not thereby be- 
come a purchaser and he is charged 
with notice of all liens or convey- 
ances affecting it, whether recorded 
or not; and where the holder of an 
unrecorded assignment of a bond and 
mortgage is not made a party, al- 
though his assignor is, he is not con- 
cluded by a decree entered after the 
recording of his assignment. Nashua 
Trust Co. v. W. S. Edwards Mfg. Co., 
99 Iowa 109, 68 NW 587, 61 AmSR 
226. 

88. Redlon v. Badger Lumber Co., 
194 Mo. A. 650, 189 SW 589. 

89. Redlon v. Badger Lumber Co., 
supra. 


SW 261. 

91. Badger Lumber Co. v. Ballen- 
tine, 54 Mo. A. 172. 

92. Sorsby v. Woodlawn Lumber 
Co., 202 Ala. 566, 81S 68. 

93. Intervention see infra § 559. 

94. Ky.—Middleton v. Davis-Ran- 
kin Bldg., etc., Co., 45 SW 896, 20 KyL 
263. 

Nebr.—Harrington v. Latta, 23 
Nebr. 84, 36 NW 364. 

N. Y.—Suydam v. Holden, 11 Abb 
PrNS 329 note. 

Alta.—Canada Foundry Co., Ltd. v. 
Edmonton Portland Cement  Co., 
[1919] 2 WestWkly 310. 

Ont.—Haycock v. Corundum Co., 7 
Ont. LL. 21, 2, OntWR 1177. 

fa] A mortgagee who takes his 
mortgage pending an action to fore- 
close a mechanic's lien is not a neces- 
sary party to that action. Middleton 
v. Davis-Rankin Bldg., etc., Co., 45 
SW 896, 20 KyL 263. 

{[b] Judgment.—One who perfects 
a judgment lien during the pendency 
of a mechanic’s lien suit is not a 
necessary party. Harrington v. Latta, 
23 Nebr. 84, 36 NW 364 (the judg- 
ment lien was only an encumbrance 
on defendant’s equity of redemption 
which would be extinguished by the 
foreclosure). 

$5. Cornell v. Conine-Eaton Lum- 
hereCo!, 59 1Colow-At 225.847 SPL Ora 
Mosier v. Flanner-Miller Lumber Co., 
66 Ill. A. 630. 

[a] Purchase at mortgage sale.— 
The purchaser of property at sale 
under a trust deed, after commence- 
ment of an action to enforce a me- 
chanic’s lien, and after expiration of 
the time for bringing the action, is 
not a necessary party. Cornell v. 
Conine-Eaton Lumber Co., 9 Colo. A. 
225,47 RP 912. é 

96. Ala.—Trammell v. Hudmon, 78 
Ala. 222; Worthington v. Cleveland 
Lumber Co., 16 Ala. A. 614, 80 S 688. 

Ga.—Royal v. McPhail, 97 Ga, 457, 
25 SE 512. 


220. 
Md.—Caltrider v. Isberg, 130 A 53. 


Minn.—Shevlin-Carpenter Lumber 
Com ve) Taylor, 124) Minn 132sdi4e 
NW 472. 

Mo.—American Radiator Co. v 


Conner Plumbing, etc., Co., 277 Mo. 
548, 211 SW 56; Walkenhorst v. Coste, 


33 Mo. 401. : 
N. Y.—Burroughs v. Tostevan, 75 
N.Y. 1567 [rev (2) AbbNGast Bisais 


Maltby v..Charles P. Boland Co., 152 
App. Div. 596, 137 NYS 470; Maneely 
v. New York, 119 App. Div. 376, 105 
NYS 976. 

Tex.—Waldorff v. Scott, 46 Tex. 1; 
Slade v. Amarillo Lumber Co., (Civ. 
A.) 93 SW 475. 

W. Va.—Gist v. Virginian R. Co., 79 
W. Va. 167, 90 SE 554. 

Wis.—Yawkey-Crowley Lumber Co. 
v. De Longe, 157 Wis. 390, 147 NW 
334; Warren-Webster v. Beaumont 
Hotel Co., 151 Wis. 1, 188 NW 102; 
Carney v. La Crosse, etc., R. Co., 15 
Wis. 5038. 

[a] The personal representative of 
a contractor who died before the com- 
mencement of an action by a mate- 
rialman to foreclose his lien is a 
proper if not a _ necessary party. 
Shevlin-Carpenter Lumber Co. v. Tay- 
lor, 124 Minn. 132, 144 NW 472. 

[b] Although no personal judg- 
ment can be rendered against him, 
the contractor is properly joined. 
Walkenhorst v. Coste, 33 Mo. 401. 

97. Wood v. Oakland, etc., Rapid 
Transit: Cou. 10% Cal.) 5007 40--Res08 
(where the contract with the original 
contractor was void). 

98. Wood v. Oakland, ete., Rapid 
Transit Co., supra; Giant Powder Co. 
v. San Diego Flume Co., 78 Cal. 193, 
20 P 419. 

99. Cal.—Hazard v. Rosenberg, 177 
Cal.:295, 170 P 612; Martin v. Becker, 
169 Cal. 301, 146 P 665, AnnCas1916D 
171; Yancy v. Morton, 94 Cal. 558, 29 
P 1111; Green v. Clifford, 94 Cal. 49, 
29 P 831; Russ Lumber, etc., Co. v. 
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of determining in one proceeding the validity and 
amount of indebtedness upon which the claim for 
a lien is based as well as the rights and liabilities 
as between the owner and contractor, the contrac- 
tor has been held to be a necessary party.' 
where the right of a subcontractor to foreclose a 
mechanice’s lien depends upon the fact that pay- 
ments were made by the owner to the general con- 
tractor to whom they were due under the contract, 
the contractor is a necessary party in order that 


Garrettson, 87 Cal. 589, 25 P 747. See | subcontractor and to 


Holden v. Mensinger, 175 Cal. 300, 165 
P 950 (primary debtor and owner are 
not both necessary parties defendant 
although they may be joined as de- 
fendants in a single action). 

Ind.—Hubbard v. Moore, 132 Ind. 
178, 31 NE 534; Crawfordsville v. 
Barr, 65 Ind. 367 (where the proceed- 
ing was in rem). 

Mad.—Caltrider v. Isberg, 130 A 53. 

Mo.—American: Radiator Co. v. Con- 
ner Plumbing, etec., Co., 277 Mo. 548, 
211 SW 56 [rev (A.) 184 SW 907]. 
See Holland v. Cunliff, 96 Mo. A. 67, 
69 SW 7387 (dictum). 

Wash.—Brace, etc., Mill Co. v. Bur- 
bank, 87 Wash. 356, 151 P 803, Ann 
Cas1917E 739. 

[a] Mortgage by contractor.—A1]- 
though a materialman took a mort- 
gage on the contractor’s real prop- 
erty, the contractor was not a neces- 
sary party to an action to foreclose 
the materialman’s lien. Martin v. 
Becker, 169 Cal. 301, 146 P 665, Ann 
Casi916D 171. 

[b] Contractor as agent for owner. 
—(1) Where the materials are fur- 
nished to the contractor merely as the 
agent of the owner, it is held that 
the contractor should not be joined. 
Hooper v. Flood, 54 Cal. 218. (2) The 
contractor being the agent of the 
owner, his acts may be said to be 
the acts of the owner, thereby estab- 
lishing a privity, for the purpose of 
the lien, between the owner and the 
subcontractors, materialmen, and la- 
borers, so that a direct relationship 
exists between the owner and the 
subcontractor, and it is not, necessary 
that the contractor be present in 


the proceeding to supply a link to| 


complete and establish such relation- 
ship. Hand Mfg. Co. v. Marks, 36 Or. 
Hosp ebi2. 53. P) 1072. 0oo aio) 
Osborn v. Logus, 28 Or. 302, 37 P 456, 
38. P 190,42 RP 997. 

{c] Owner as debtor.—(1) Where 
materials were sold directly to the 
owner, and he was liable to the per- 
son furnishing as upon an original 
undertaking, it was the owner’s debt 
and no useful purpose could have 
been served by making the contractor 
a party defendant. Hess v. E 
Ferguson Lumber Co., 155 Ark. 240, 
244 SW 5. (2) Where a contractor 
agrees with his materialmen that part 
of the sum due him for building a 
house shall be paid by the owner to 
the materialmen, and the owner as- 
sents, and the materialmen release 
the contractor from liability, the con- 
tractor is not a necessary party to 
an action by the materialmen to fore- 
close a lien on the house. Leeper vy. 
Myers, 10 Ind. A. 314, 37 NE 1070. 
(3) Where school directors by failing 
to take from a contractor a bond to 
pay all 
furnished such contractor for the 
erection of a schoolhouse, as_ re- 
quired by the statute, make the 
school district liable to such material- 
men for the full amount of their 
claims, a materialman need not make 
the contractor a party to an action 
against the district in such a case 
before he can recover from it. Maxon 
v. Spokane County School Dist. No. 
34, 5 Wash. 142, 31 P 462, 32 P 110. 

{d]: Representatives of subcon- 
tractor.—In an action against an orig- 
inal contractor and the owner of a 
building for materials furnished to a 


materialmen for materials| 
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So 


enforce the lien 
against the building, representatives 
of the subcontractor were not neces- 
sary parties,.-where he died insolvent 
and the only property he had was ex- 
empt. Wilson vy. Sherwin-Williams 
Paint Co., (Tex. Civ. A.) 160 SW 418. 

1. -Ariz.—Lanier v. Lovett, 25 Ariz. 
54, 2138 P 391; Lucky Boy Min., etc., 
Co. v. Moore, 23 Ariz. 291, 2038 P 556. 

Ark.—Cruce v. Mitchell, 122 Ark. 
141, 182 SW 530; Simpson v. J. W. 
Black Lumber Co., 114 Ark. 464, 172 
SW 883. 

Colo.—Chicago State Bank v. Plum- 
mer, 54 Colo. 144, 129 P 819; Sayre- 
Newton Lumber Co. v. Park, 4 Colo. 
A. 482, 36 °P 445; Estey v.. Hallack, 
ete, Lumber Co., 4 Colo. A. 165, 34 
P 11138; Davis v. John Mouat Lumber 
Gos +2 iColo, ZA’ 38, -81 2187, 

Ga.—Castleberry v. Johnston, 92 
Ga. 499, 17 SEH 772; Lombard v. Young 
Men’s Library Assoc. Fund, 73. Ga. 
322; Carey Mfg. Co. v. Viaduct Place, 
1 Ga. A. 707, 58 SH 274. 

Iowa.—Wheelock v. Hull, 124 Iowa 
752, 100 NW 868; Vreeland v. Ells- 
worth, 71 Iowa 347, 32 NW 374. 


: La.—Baker v. Pagaud, 26 La. Ann. 
2:20. aD 
Mich.—Peninsular Stove Co. v 


Crane, 226 Mich. 130, 197° NW-~- 693; 
Godfrey Lumber Co. v. Kline, 160 
Mich. 565, 125 NW 682; Kerns v. 
EMyanse rode MVC hare To, lid) UNV Oe at 

Minn.—Northwestern Cement, etce., 
Pavement Co. v. Norwegian-Danish 
Evangelical Lutheran Augsburg Sem- 
inary, 43 Minn. 449, 45 NW 868. 

Miss.—F lake v. Central Hardware 
Co.,; 96 Miss. 8388, 51 S 461. 

Mont.—Pittsburgh Plate Glass Co. 
v. Culbertson Hotel Co., 62 Mont. 605, 
205 Pi 957. 

Nebr.—Wakefield v. Van Dorn, 53 
Nebr. 238, 73 NW 226.. 

N. C.—Lookout Lumber Co. v. Man- 
sion Hotel, etc.,.Co., 109 N, C. 658, 14 
SE 35. 

Oh.—Geller v. Puchta, 1 Oh. Cir. Ct. 
30, Oh. Cir Deca Td 8 

Tenn.—Warner v. Yates, 118 Tenn. 
548, 102 SW 92. See Christie v. Wil- 
liamson, 4 Tenn. Civ. A. 161 (where 
a warrant of attachment against the 
owner and a subsequently issued war- 
rant against the contractor were con- 
solidated and the proceedings -were 
held sufficient at least in the absence 
of timely objection). 

Tex.—Thomas v. Ownby, 1 Tex. A. 
Civ. Cas. § 1212. See Slade v. Ama- 
rillo Lumber Co., (Civ. A.) 93 SW. 475 
(where it was held that the contrac- 
tor was a proper party, some of the 
members of the court being of opin- 
ion that he was a necessary party). 

W. Va.—Brown v. Smith, 84 W. Va. 
429, 100 SE 279; Gist v. Virginian R. 
Go,, 79) W.Va. LOT, 910: Sib 4s swe 
liam James Sons Co. v. Farley, 71 W. 
Va. 173, 76 SE 169; Augir v. Warder, 
68 W. Va. 752, 70 SE 719, 33 LRANS 
69. 

See Barnes v. Wright, 2 Whart. 
(Pa.) 198 (as to the necessity of join- 
ing the builder in the proceeding by 
scire facias under the act of 1808). 

[a] Reason for rule.—‘‘Without a 
debt there can be no lien; hence the 
existence of the lien depends upon 
the existence of the debt for which it 
stands as security, and it cannot be 
enforced until the indebtedness be 
shown. This cannot be shown except 
in proper judicial proceedings for 


| Wibbing v. Powers, 25 Mo. 599. 
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the owner may be protected as against such con- 
tractor by the judgment concluding the facts upon 
which the right of the subcontractor to recover 
depends.? Where the statute under which the action 
is brought creates a duty directly on the part of 
the owner to the materialman or laborer, the action 
for a breach of such duty is not for the enforce- 
ment of a len and the general contractor is not 
a necessary party.® 
sary party under a statute confining the subcon- 


Nor is the contractor a neces- 


that purpose to which the debtor is 
made a_ party.” Pittsburgh Plate 
Glass Co. v. Culbertson ‘Hotel Co., 
62. Mont., 605, 609, 205 P-957, 959. 
[b] Service by publication.—(1) 
Where the contractor has absconded 
and left the state so that he cannot 
be served personally, a materialman 
may resort to an equitable proceed- 
ing between the owner and contrac- 


,tor jointly serving the latter by pub- 


lication or by attachment against the 
contractor and garnishment of the 
owner. Castleberry vy. Johnston, 92. 
Ga. 499, 17 SE 772. (2) Permission 
to serve the contractor by publica- 
tion where he has absconded is not 
in conflict with the rule requiring him 
to be made a party. Wheelock “v. 
Hull, 124 Iowa 752, 100 NW 863. 

[c] When essential to jurisdiction. 
—Where the owner is a nonresident 
and cannot be sued in the particular 
court unless joined with one who is 
a resident, the suit must fail if dis- 
missed as to the contractor who is 
the resident defendant. Ashburn v. 
Ayres, 28 Mo. 75. 3 

{d] Contractor and subcontractor 
are necessary parties in an action by 
a materialman defended bya surety 
company which had bonded the lien 
for the materialman. Maneely v. New 
York, 119 App. Div. 376, 105 NYS 976. 

[e] Scire facias.—(1) Where scire 
facias is brought against the con- 
tractor who is the principal debtor 
and also against the owners of the 
building, plaintiff cannot, after dis- 
continuing as to the contractor, pro- 
ceed to judgment against the owner. 
(2 
The fact that the contractor sate 
be found does not obviate the objec- 
tion where the statute makes a pro- 
vision for service in such case. Wib- 
bing v. Powers, supra. 

[f{] Where account not filed.— 
Where a subcontractor, on notifying 
the owner of his claim, fails to file 
the copy of his account in the re- 
corder’s office and notify the con- 
tractor, aS provided by the statute, 
the contractor is not concluded as to 
the amount and justice of his claim; 
and, in an action to enforce the lien, 
the contractor is a proper party: 
Geller v. Puchta, 1 Oh; ‘Cir: Ct. 
LLOhWMCire Deer tse 

[g] Daborer’s action.—-In an ac- 
tion by a laborer employed by a sub- 
contractor to enforce a mechanic’s 
lien, the contractor, if service can 
be had on him, is a necessary party. 
Union Pac.» R. Co: v. Davidson; 21 
Colo>. 935°39 P1095; 

{h] Where the materialman has. 
no lien because the general contractor 
has not properly acquired one, in an 
action by the former to enforce a 
privilege for materials furnished for 
defendant’s house, the amount still 
due from defendant to the contractor 
cannot be distributed among his cred- 
itors where he is not made a party. 
Baker v. Pagaud, 26 La. Ann. 220. 

2. Hilton Bridge Constr. Co. v. 
New York Cent., etc., R..Co., 145 N. Y. 
390, 40 NE 86. 

R Co. 


> 


3. . C.. Wilder’s Sons v. 
Walker, 98 Ga. 508, 25 SH'571 (under 
a statute providing that every person 
who. gives out a contract for the 
building of a house, store, or mill, 
ete., shall retain twenty-five per cent 
of the contract price thereof until 
the contractor shall submit to such 


. For later cases, developments and changes in the law see cumulative Annotations, same title, page and-note number. 


§ 556] MECHANICS’ LIENS. [40 C.J.] 407 
traetor’s lien to the amount due from the owner | contract which is the subject of inquiry.1? Henee, 


to the principal contractor at the time of the service 
of notice upon the owner. So where the statute 
does not expressly or by implication require the 
principal contractor to be a party and the sub- 
contractor is not required to exhaust his remedy 
against the principal contractor before proceeding 
against the property, and in an action by the sub- 
contractor the owner may interpose any defense 
which would be available to the contractor, it is 
held that while the contractor is a proper, he is 
not a necessary, party, so as to require a stay of 
proceedings until service of process upon the non- 
resident contractor.> The contractor is, of course, 
a necessary party where it is sought to obtain 
a personal judgment against him,® as where the 
lien may have been declared invalid.’ 

Express provisions of the statutes in some juris- 
dictions make the original contractor a necessary 
party defendant,® as by requiring the action to be 
brought against the contractor and owner jointly,® 
and sometimes further provide that the court may 
adjudicate the lien in ease the sheriff shall return 
that he is unable to find the original contractor.!° 
A requirement of the statute that the parties to the 
contract shall be joined'! is jurisdictional;!? the 
parties intended are the parties to the particular 


person an affidavit that all debts in- 
eurred for material and labor in 
building such house have been paid, 


Band, etc., Co. 


the contractor with all the lienhold- 
ers are indispensable parties. 


the original contractor is a necessary party where 
the materialman seeks to enforce his lien through 
the privity arising from the agreement between 
the original contractor and the owner,'* but a lien 
claimant complies with the statute by making a 
subcontractor with whom he dealt-a party.t° Under 
a statute requiring the parties to the controversy 
to be made parties, it has been held that, while the 
contractor is a necessary party to a suit by the 
subcontractor or materialman in the sense that the 
owner may require that he be made a party,’® he is 
not an indispensable party.1* A provision of the 
statute requiring the contractor to defend actions 
by other persons than contractors at his own ex- 
pense has been held by some courts to make’ the 
original contractor a necessary party.'® It has, 
however, been held that such a provision makes 
him merely a proper and not a necessary party.1® 
Where the statute requires the suit to be against 
the contracting party, it cannot in the ease of a sub- 
contractor be brought directly against the owner if 
he was not the contracting party.?° The contrac- 
tor has been held not united in interest with the 
owner within the meaning of a statute requiring 
persons so united to be joined.?? 


Necessity of judgment against contractor. Where 


14, O'Neil Lumber Co. v. Greffet, 
Union|] 154 Mo. ‘A. 33, 1383 SW 113; McLundie 
v. Bernstein, 40 Okl.| v. Mount, 145 Mo. A. 660, 123 SW 966; 


or that the persons to whom such] 527, 139 P 974. Bombeck v. Devorss, 19 Mo. A. 38. 
debts for labor and material are owed [b] Trustee in bankruptcy. — 15. Hughes Bros. Paint, ete., Co. v. 
have consented to the payment of| Where the original contractor is| Prewitt, 170 Mo. A. 594, 157 SW 120. 


such twenty-five per cent,’ and that 
any person who shall pay over to the 
eontractor such twenty-five per cent 
of the contract price without requir- 
ing the affidavit as aforesaid shall be 
liable to the-extent of twenty-five 
per cent of such contract price to 
any materialman or laborer for ma- 
terial furnished or work for such con- 
tractor in building or constructing 
such house, etc.). 

4 W. D. Jenkins Lumber Co. v. 
Cramer, 182 Iowa 161, 160 NW 42 
{dist. Vreeland v. Ellsworth, 71 Iowa 
347, 32 NW 374, as decided under a 
previous statute making the principal 
contractor a necessary party to the 
adjustment of the controversy be- 
tween a subcontractor and the owner 
of the building]. 

[a] After: adjustment of account. 
—Where a materialman serves on the 
owner an attested account adjusted 
pursuant to Civ. Code art 2772, or 
acknowledged by the contractor, he 
may sue the owner for any balance 
due the contractor, without making 
the latter a party. Carolina Portland 
Cement Go. v. Southern Wood Distil- 
lates, etc., Co., 137 La. 469, 68 S 831. 

5. Burgi v. Rudgers, 20 S. D. 646, 
108 NW 253. 


6 Wood v. Oakland, etce., Rapid 
Transit Co., 107 Cal. 500, 40 P 806; 
Los Angeles Pressed Brick Co. v. 


Higgins, 8 Cal. A. 514, 97 P 414, 420; 
Hughes Bros. Paint, etc., Co. v. Prew- 
Atte CON More A 5945 0A 7 SWwelt20¢ 
Maltby v. Charles P. Boland Co., 152 
App. Div. 596, 137 NYS 470; Gist v. 
Virginian R.-Co., 79 W. Va. 167, -90 
SE 554. 

7. Los Angeles Pressed Brick Co. 

v. Higgins, 8 Cal.-A. 514,°97: P 414, 
420. 
- 8. See statutory provisions; and 
Ayres v. Revere, 25 N. J. L. 474; Sin- 
nickson v. Lynch, 25 N. J. L. 317; 
Dolese Bros. Co. v. Andrecopulas, 
(Okl1.) 237 P 844; New Home Lumber 
Co. v. Ryal, 56 Okl. 746, 156 P 637; 
PBberle v. Drennan, 40 Okl. 59, 136 P 
162, 51 LRANS 68. 

[a] For example, in a suit pur- 
suant to Comp. L. (1909) § 6151 et 
seq, on account by a subcontractor 
for materials furnished and to fore- 
close a subcontractor’s ‘lien therefor, 


adjudged a bankrupt during the con- 
struction of the building, his trustee 
should be made a party defendant in 
actions by subcontractors or mate- 
rialmen, and the judgment taken 
against him should be made the basis 
of the liens claimed against the prop- 
erty. Eberle v. Drennan, 40 Okl. 59, 
186 P 162, 51 LRANS 68. 

9. Sanitary Plumbing Co. v. Simp- 
son, 200 Ala. 590, 76 S 948; O’Brien v. 
Gooding, 194 Ill. 466, 62 NE 898; 
Svenson v. Stamm, 195 Ill. A, 554; 
Cohen v.- Bernstein, 170 Ill. A. 113; 
Howell v. Anderson, 170 Ill. A. 14. 

[a] After dissolution of partner- 
ship.— Where, after the contract was 
signed, a partnership between the 
contractors was dissolved and two of 
the partners with the knowledge and 
consent of the owners proceeded with 
the work under the contract and were 
treated as the contractors, a remain- 
ing original partner need not be 
joined. Cohen v. Bernstein, 170 Ill. 
A. 113; Lurya Lumber Co. v. Bern- 
stein, 168 Ill. A. 77, 85. 

[b] Subcentractor is a necessary 
party in a suit by materialmen fur- 
nishing material to him. John BE. 
Burns Lumber Co. v. Reynolds Co., 
148 Ill. A. 356. 

10. Dolese Bros. Co. vy. Andre- 
copulas, (Okl.) 237 P 844; New Home 
Lumber Co. v. Ryal, 56 Okl. 746, 156 
P* 637. 

{a] Rule applied to a second sub- 
contractor in a suit by a material- 
man under the second subcontractor. 
Dolese Bros. Co. vy. Andrecopulas, 
(Okl.) 237 P 844; New Home Lumber 
Co. v. Ryal, 56 Oki. 746, 156 P 637: 


11. See statutory provisions. 

12. Hughes Bros. Paint, ete., Co. 
v. Prewitt, 170 Mo. A. 594, 157 SW 
120. 

13. American Radiator Co. v. Con- 


ner Plumbing, ete., Co., 277 Mo. 548, 
211 SW 56; Hughes Bros. Paint, etce., 
Co. v. Prewitt, 170 Mo. A. 594, 157 SW 
120; McLundie v. Mount, 145 Mo. A. 
660, 123 SW 966; T. A. Miller Lumber 
Co. v. Oliver, 65 Mo. A. 435. 

[a] Contractor agent for owner.— 
Where the materials are purchased by 
the contractor as agent for the owner, 
the former is not a necessary party. 
Whitmeyer v. Dart, 29 Mo. A. 565, 


But see Rumsey, ete., Co. v. Pieffer, 
108 Mo. A. 486, 83 SW 1027 (in a suit 
by a subcontractor who had furnished 
materials or labor to a subcontractor, 
the original contractor must be made 
a party). 

16. Becker v. Hopper, 22 Wyo. 237,. 
138 P 179, AnnCas1916D 1041, 23 Wyo. 
209, 147 P 1085, AnnCas1918B 35. - 

[a] Objection must be taken by 
amended answer where the contractor 
is named in the petition as a party 
defendant and a failure to bring him 
in as a party results from a defective 
service by publication. Becker vy. 
Hopper, 22 Wyo. 237, 138 P 179, Ann 
Cas1916D 1041, 23 Wyo. 209, 147 P 
1085, AnnCas1918B 35. 

17. Becker v. Hopper, supra. 

18. Cruce v. Mitchell, 122 Ark..141, 
182 SW 530; Simpson vy. J. W. Black: 
Lumber Co., 114 Ark. 464, 172 SW: 
883; Tracy v. Kerr, 47 Kan. 656, 28 
P 707; Becker v. Hopper, 22 Wyo. 237, 
138 P 179, AnnCas1916D 1041, 23> 
ele 209, 147 P 1085, AnnCas1918B 


{a] Damages for wrongful insti- 
tution of action.—It is the duty of 
the subcontractor or other person to 
make the original contractor a party, 
and, if he fails or refuses to do so, 
the owner can recover from him dam- 
ages for the wrongful institution of 
the action. Tracy v. Kerr, 47 Kan. 
656) 28 0P) 707. 

19. American Radiator Co. v. Con- 
ner Plumbing, etc., Co., 277 Mo. 548, 
211 SW _ 56. 

[a] Mere irregularity.—The omis- 
sion of the contractor is a mere ir- 
regularity and the judgment will not 
be bad if the objection was not made 
in due time. Horstkotte vy. Menier, 
50 Mo. 158. 

{b] Requirement not  jurisdic- 
tional.—A failure to join the original 
contractor is not a prerequisite to the 
validity of a lien judgment, the re- 
quirement not being jurisdictional. 
Hughes Bros. Paint, etc., Co. v. Prew- 
itt, 170 Mo. A. 594, 157 SW 120. 

20. Farnham vy. Davis, 79 Me. 282, 
9°A’ 725. 

21. Martens v. O’Neill, 131 App. 
Div. 123, 115 NYS 260, 1 NYCivProc 
NS 293 [rearg den 134 App. Div. 924 
mem, 118 NYS 1123 mem], 
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under the statute there can be no valid judgment 
of foreclosure of a materialman’s lien in the ab- 
sence of a valid judgment in favor of the material- 
man against the contractor, the contractor 1s a 
necessary party to a proceeding by the material- 
man unless plaintiff has a judgment against the 
contractor.?? 

After assignment of interest. If the contractor 
has assigned his interest to the subcontractor the 
former is not a necessary party.** 

In case of several general contractors.?4 Where 
the joinder of the principal contractor is regarded 
as necessary,2> it has been held that, if there are 
several contractors by whom the subcontractor or 
materialman is employed, they should all be joined,”® 
although it has been held that a failure to make 
a prompt objection to the nonjoinder of one of the 
contractors waives the objection,?’ and that, where 
there are several joined in the contract, one may 
be sued alone, and if the owner desires the other 
joint contractors to be made defendants the court 
may in its discretion have them brought in.?§ So 
it has been held that, where but one of two con- 
tractors was served, the court may by statutory 
permission render judgment against both, enforce- 
able against the joint property of both and the 
separate property of the one served.?® Under a 
statute requiring the parties to the contract to be 
made parties, it has been held that, where several 
contractors jointly undertake the contract, they be- 


22. Massachusetts Bonding, etc., Wis.—Harbuck 
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v. Southwill, 18 


[$§ 556-558 


ing jointly and severally liable, it is sufficient if 
either or only one of them is made a party de- 
fendant.*° } 

[§ 557] (10) Effect of Failure to Join Parties. 
If the issues between those who are present can 
be tried notwithstanding the absence of others who 
may not be concluded by the proceeding, or if the 
establishment of the lien does not depend on the 
presence of such omitted parties, the rule that an 
objection for a defect of parties will be waived 
if not made properly or in time has been applied.** 
But where a judgment against a particular party 
is a prerequisite to the validity of the lien, his 
nonjoinder cannot be waived.?? The general rule 
applies that parties who are interested in the prop- 
erty or subject matter and between whom and the 
parties to the proceeding there is no privity are 
not bound by the judgment in such proceeding if 
they are not parties before the court.** 

[§ 558] (11) Intervention, Addition, or Substitu- 
tion—(a) Addition and Substitution in General. 
Although at common law new parties plaintiff or 
defendant cannot be added by amendment,** new 
parties may in equity be brought in during the 
progress of the suit,°> and while the addition or 
substitution of parties rests largely upon the law 
and practice of the forum in which the hen action 
is pending, generally the court has power in the- 
equitable proceeding through which the len is en- 
forced, and under the statutory provisions in that 


AmD 669; Kelley v. Chapman, 13 Ill. 


Co, v. Realty Trust Co., 142 Ga. 499, 
83 SE 210 [writ of error dism 241 
U.S. 687, 36-SCt 451, 60 L. ed. 1237]; 
Pike Bros. Lumber Co. v. Mitchell, 
132 Ga. 675, 64 SE 998, 26 LRANS 
409; Weinman v. Womack, 27 Ga. A. 
502, 109 SE 177; Holmes v. Venable, 
27 Ga. A. 431, 109 SE 175. 

[a] An amendment setting up 
such fact may cure the defect where 
the amendment is allowed without 
objection. -Weinman v. Womack, 27 
Ga. A. 502, 109 SE 177. 

Necessity of judgment or concur- 
rent suit see supra § 508. 

23. Kloeppinger v. Grasser, 25 Oh. 
ire Cry 90; 
Service 


24, by publication see 
infra § 564. 

25. See cases supra notes 1, 2. 

26. McDonald v. Backus, 45 Cal. 
es Harbeck v. Southwell, 18 Wis. 
418. 

27. Harbeck v. Southwell, supra. 

28. Barnes v. Colorado Springs, 


etc., R. Co.,.42 Colo. 461, 94 P 570. 
{al Rule applied to a partnership 
which was the original contractor. 
Barnes v. Colorado Springs, etc., R. 
Co., 42 Colo. 461, 94 P 570. 
29. Julius v. Callahan, 63 Minn. 
154, 65 NW 267. 


30. Hassett v. Rust, 64 Mo. 325; 
Putnam v. Ross, 55 Mo. 116; Stein- 
mann v. Strimple, 29 Mo. A. 478; 


Fruin v. Mitchell Furniture Co., 20 


Mo. 318; Foster v. Wulfing, 20 
Mo. A. 85. 
31. Ariz.—Lanier v. Lovett, 25 


Ariz, 54, 213° P) 391. 

Ill.—Ropiequet v. Knebelkamp, 194 
Till. A. 268. 

Mich.—Peninsular Stove Co. vy. 
Crane, 226 Mich. 130, 197 NW 693. 

Mo.—Horstkotte v. Menier, 50 Mo. 
158; Fruin v. Mitchell Furniture Co., 
20 Mo. A. 3138. , 

N. Y.—Lawrence v. Greenfield Cong. 
Church, 164) N:- Y¥.- 115, 58 NE 24; 
Hawkins v. Mapes-Reeves Constr. Co., 
82 App. Div. 72, 81 NYS 794 [aff 178 
N. Y. 236, 70 NE 783]. 

: Tex.—Hartfield v. Greber, 207 SW 

5 


Wash.—Brace, ete., Mill Co. v. Bur- 
bank, 87 Wash. 356, 151 P 803, Ann 
Cas1917E 739. 


Wis. 418; Carney v. La Crosse, etc., 
RexCos tbs Wish 503. 

Wyo.—Becker v. Hopper, 22 Wyo. 
237, 138 P 179, AnnCasi916D 1041, 
23 Wyo. 209, 147 P 1085, AnnCas1918B 
35 


.{a] For example, in an action in 
which an assignee, under an assign- 
ment expressly subject to a prior as- 
signment, is substituted as plaintiff, 
if the absence of the prior assignee 
creates a defect of parties and the 
attention of the court is not directed 
to the point at the trial and no ruling 
is asked on, or the point referred to, 
in a motion for a nonsuit, the defect 
is as effectually waived as if defend- 
ant had omitted to plead it. Law- 
rence v. Greenfield Cong. Church, 164 
N. Y. 115, 58 NE 24. 

{b] An answer after demurring 
does not preclude the objection that 
a petition for the enforcement of the 
lien does not join the original con- 
tractor. Kerns v. Flynn, 51 Mich. 
573, 17 NW 62. But see Mississippi 
Planing Mill v. Jefferson City Presb. 
Church, 54 Mo. 520 (by answering to 
the merits of the action defendants 
waived any objection they might 
have urged to a defect of parties to 
the action). 

32. Estey v. Hallack, etc., Lumber 
Co; 4 ‘Colo. Ay) 165.584 “Polilhi3. sSee 
O’Brien y. Gooding, 194 Ill. 466, 62 
NE 898 (proceeding by a subcontrac- 
tor before a justice of the peace 
under a statute providing that a judg- 
ment cannot be entered unless the 
owner and contractor are joined); 
Johnson-Frazier Lumber Co: Vv. 
Schuler, 49 Mo. A. 90 (distinguishing 
the cases from this state cited in the 
last preceding note in that they an- 
nounce a rule of practice under a 
statute applicable to courts of record, 
while the case in hand involves the 
jurisdiction of a justice of the peace 
under a statute requiring the joinder 
of the owner and contractor). 

33. Ala.—Young v. Stoutz, 74 Ala. 
574, 

Ark.—Richardson vy. Hickman, 382 
ae 406; White v. Chaffin, 32 Ark. 
59. 

Ill.—Lomax y. Dore, 45 Ill. 379; 
Williams v. Chapman, 17 Ill. 423, 65 


530, 56 AmD 474, 

Ind.—Martin v. Berry, 159 Ind. 566, 
64 NE 912; Marvin v. Taylor, 27 Ind. 
73; Holland v. Jones, 9 Ind. 495; Krotz 
v. A. R. Beck Lumber Co., 34 Ind. A. 
577, 73 NE 273. 

Iowa.—Nashua Trust Co. v. W. S. 
Edwards Mfg. Co., 99 Iowa 109, 68 
NW 587, 61 AmSR 226. 

Kan.—Stough v. Badger Lumber 
Co5 70 Kan. ths. 79 eras i. 
oe v. Lohman, 34 Mo. 

Nebr.—Wakefield v. Van Dorn, 53 
Nebr. 23, 73 NW 226; Monroe yv. Han- 
son, 47 Nebr. 30, 66 NW 12. 

Pa.—Wrigley v. Mahaffey, 5 Pa. 
Dist. 389. 

Wis.—McCoy v. Quick, 30 Wis. 521. 

[a] . Validity of lien—A judgment 
on a mechanic’s lien claim is not, at 
least against other lien claimants 
who are not parties, an adjudication 
that the mechaniec’s claim was a 
valid subsisting lien. The judgment 
itself is a lien and can be attacked 
collaterally only for fraud or collu- 
sion, but the existence of the judg- 
ment does not preclude other lien 
claimants from attacking the validity 
of the lien claim itself, whether 
fraudulent or not, for the purpose of 
having it postponed to other liens. 
JER EHOY. v. Mahaffey, 5 Pa. Dist. 
389. 

Conclusiveness and effect of decree 
generally see infra § 746. 

Necessity of joinder of particular 
party see supra §§ 545-556. 

34. See Parties [31 Cyc 469]. 
¢ anes as to parties see infra 

35. Gress Lumber Co. v. Rogers, 
85 Ga. 587, 11 SE 867; Kelly v. Gil- 
bert, 78 Md. 431, 28 A 274; Hilton 
Bridge Constr. Co. v. New York Cent., 
cies, R. Co,, 145 N. Y¥..-390,. 40 NE 


6. 

{a] Preceeding at law.—The rule 
in equity may be applied although 
plaintiff enters the court on the law 
side, if by his petition he makes such 
a case as entitles him to relief in 
equity. Gress Lumber Co. v. Rogers, 
85 Ga. 587, 11 SE 867. 

Bringing in new parties in equity 
generally see Equity §§ 835-349. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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regard, to add other parties if their presence is 
necessary to a complete determination of the mat- 
ters involved as between all persons interested.*® 
or example, the general contractor may be brought 
in,*? a mortgagee may be brought in by a supplemen- 
tal bill,°* and it has been held that the court of 
its own motion should order parties brought in who 
by the statute are made necessary parties to the 
So the statute may provide for the 
substitution of the representatives of a decedent,*® 
or of a defendant for whom a guardian has been 
A party may be added as a defend- 
ant, although the relief asked is in the alternative.* 
But plaintiff cannot bring in or the court add parties, 
unless plaintiff has a cause of action against de- 
fendant or some person originally made a defend- 
ant,*® nor can the petition be amended so as to 
bring in a necessary party, if the lien has already 
expired,** and if the matter has already been sub- 


proceeding.®® 


appointed.*t 


36. Colo.—Snodgrass v. Holland, 6 
Colo. 596. 

Ga.—Gress Lumber Co. v. Rogers, 
85 Ga. 587, 11 SE 867. 

Ill.—Hacken v. Isenberg, 288 Ill. 


Beene 124 NE 306 [rev 210 Ill. A. 
Kan.— Western Sashy etes Conve 
Heiman, 65 Kan. 5, 68 P 1080. 
Ky.—Laviolette v. Redding, 4 B. 
Mon. 81. 
Mich.—Little Co. v. L. P. Hazen 
€o., 185 Mich.-316, 152 NW 95. 
Minn.—Wheaton y. Berg, 50 Minn. 


525, 52 NW 926. 

N. Y.—Hilton Bridge Constr. Co. v. 
New York Cent., etc., R. Co., 145 N. 
Y. 390, 40 NE 86; Lowber v. Childs, 
2 E. D. Smith 577, 1 AbbPr 415; Fos- 
ter v. Skidmore, lgbarD: Smith REL js 
Sullivan v. Decker, 1 E. D. Smith 699: 
Williams v. Edison Electric Illum- 
inating Co., 16 NYS 857; Williams v. 
Deutscher Verein, 14 NYS 868. 

Okl.—Scroggy v. Kelley, 32 Okl. 
898, 122 P 694. 

Pa.—Humphreville v. Engle, 28 Pa. 
Dist. 1019. 

Tenn.—Ragon v. Howard, 97 Tenn. 
334, 37 SW 136. 

Ont.—Hall v. Hogg, 14 Ont. Pr. 45. 

See Hillcrest Co. v. ‘Shrier, 41 Cal. 
A, 624, 183 P 239 (holding record to 
show that bonding company had been 
properly brought. before the court). 

{a] Bven at late as at the time of 
trial other lien claimants may be 
brought in if no one is prejudiced. 
Wheaton v. Berg, 50 Minn. 525, 52 
NW 926. 

[b] The proper owner or reputed 
owner may be substituted as a de- 
fendant without striking off the lien. 
Humphreville v. Engle, 28 Pa. Dist. 
1019. 

[c] Parties introduced by counter- 
claim.—W here a counterclaim alleges 
that defendant’s agreement to pay 
expense of shoring up her wall was 
induced by the conspiracy of plain- 
tiffs and others as to a representa- 
tion as to the depth of excavation 
upon adjoining property, such others 
were properly joined as defendants 


under Civ. Pract. Act § 271 permit- | 


ting the summoning of new parties 
introduced by a counterclaim by 
service of a copy of the answer. 
Geo. M. Wood, Inc. v. Althauser, 212 
App. Div. 618, 209 NYS 416. 

{d] Adding in master’s office.— 
Lienholders may be added as defend- 
ants in master’s office. Hall v. Hogg, 
14 Ont. Pr. 45. 

[e] Sureties on bond.—(1) Where, 
in foreclosure of a mechanic’s lien, 
the owner, contractor, other lienors, 
and the sureties on the bond to dis- 
eharge the lien, who are also sure- 
ties on the bond to discharge the lien 
of the other lienors, are made parties, 
but the sureties have not yet been 
served, and the other lienors demand 
affirmative relief against the sureties, 
and object to striking them from the 
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appear and file 
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mitted, and the party is not a necessary party, the 
trial will not be opened.*® 
is in the nature of a proceeding in rem by a bill 
in equity on behalf of the complainant and all other 
lien claimants, in which all lien claimants must 


Where the proceeding 


their claims, if any refuse so to 


appear the decree and sale thereunder will extin- 
guish all mechanics’ liens and there is no necessity 
to bring in such refusing party as a defendant.*® 
And one who disputes the amount of his liability 
cannot have another substituted to bear the expense 
of the litigation.‘ 

[§ 559] (b) Intervention.*® 
statutory provisions persons having liens on the 
property or interests in the controversy or whose 
presence may be proper or necessary to a complete 
determination of the entire litigation are ordinarily 
permitted to come in and be made parties as if they 
had been originally joined.*? 


Under the various 


So one having an 


though plaintiff lienor has changed] disclose the lien but that there was 


his mind, and decided not to proceed 
against the sureties. Brewster v. 
McLaughlin, 28 Mise. 50, 58 NYS 989. 
(2) An owner who has paid the con- 
tractor in full is entitled to have the 
contractor’s surety made a party in 
order that a judgment may be ren- 
dered against the surety for any sums 
that may be allowed the lien claim- 
ants. Hillcrest Co. v. Shrier, 41 Cal. 
A. 624, 183 P 239. (3) Where a sub- 
contractor brings a suit in equity to 
enforce his lien, the owner cannot by 
cross bill make the sureties on the 
contractor’s bond parties to the suit 
for the purpose of enforcing the lia- 
bility of the bond. McRae v. Univer- 
sity of South, (Tenn. Ch. A.) 52 SW 
468. (4) Cross bill against contractor 
and surety see infra § 614. 

{f] Bill for general settlement.— 
(1) Anyone claiming a lien and made 
a party to a bill by a tenant for years 
under Mechanics’ Lien’ L. § 30, for 
general settlement, could file an in- 
tervening petition or cross bill mak- 
ing the owner of the fee a party. 
Hacken v. Isenberg, 288 Ill. 589, 124 
NE 306 [rev 210 Ill. A. 120]. (2) If 
assent of court was necessary to 
make the owner a party, the court 
gave its asSent by trying the issues 
and entering its decree. Hacken v. 
Isenberg, supra. 

{g] In action for price, under 
Code Civ. Proc. § 820, an owner who 
had notified the contractor to com- 
mence an action to enforce a lien, 
under Lien L. § 59, after having dis- 
charged the lien by execution of 
bonds under § 19, on being sued by 
the contractor in an action at law for 
the balance due, was entitled to have 
the subcontractor, who had filed a 
lien against the premises, made a co- 
defendant, although the building con- 
tract contained a clause protecting 
the owner against subcontractors’ 
liens by giving him the right to re- 
tain from payments due the contrac- 
tor an amount sufficient to indemnify 
the owner against such liens. Morgan 
v. Hamilton, 193 App. Div. 960, 184 
NYS 313; Morgan v. Gates, 193 App. 
Div. 960, 184 NYS 313; Morgan v. 
Sagamore Dev. Co., 193 App. Div. 960, 
184 NYS 313; Morgan v. Sagamore 
Dev. Co., 193:App. Div. 959, 184 NYS 
318; Morgan v. Sagamore Dev. Co., 
193 App. Div. 475, 184 NYS 311. 

37. Western Sash, etc., Ca. v. Hei- 
man, 65 Kan. 5, 68 P 1080; Hartfield 
v. Greber, (Tex. Commn. A.) 207 SW 


85 [aff (Civ. A.) 160 SW 603]; Augir 
ee Re Uh WeeeVa e003 81S 
708. 

38. Ragon v. Howard, 97 Tenn, 334, 


37 SW 136. 


39. Gass v. Souther, 46 App. Div. 
256, 61 NYS 305 [aff 167 N. Y. 604 


mem, 60 NE 1111 mem] (where it was 
held that plaintiff was excused for 
not making another lienor a party at 
the time the action was begun as a 


summons, this will not be done, al-| search against the premises did not 


| § 


no excuse for not bringing in such 
lienor after his lien was made to 
appear and that the court should have 
ordered him brought in). 

40. ‘Sore: v. Crandall, 233) T .79; 
84 NE 181 [aff 129 Ill. A. 255, 266, and 
rev 129 Ill. A. 261]. 

41. Pratt v. Seavey, 41 Me. 370. 

42. Williams v. lHWdison Electric 
Illumin. Co., 16 NYS 857. 

43., Cook .v.. Gallatin’ RR. Co., 28 
Mont. 340, 72 P 678; Spence v. Gris- 
wold, 7-NYS 145, 23 AbbNCas 239. 

44, See supra § 538. 

45. Mulligan v. Vreeland, 88 Hun 
183, 34 NYS 990. 


eer Kelly v. Gilbert, 78 Md. 431, 28 
47. Chamberlain vy. O'Connor, ) EF 


D. Smith (N. Y.) 665, 8 HowPr 45; 
Busse v. Voss, 9 Oh. Dee. (Reprint) 
441, 13 CineLBul 542. 

48. Effect of dismissal of principal 
suit see infra § 694. 
reno for intervention see infra 


49. Iowa.—Cooper v. Helmes, 195 
Iowa 868, 190 NW 936. 
eae _—Wilson v. Merryman, 48 Md. 
f 14 


Mass.—Thaxter 
Pick. 49. 

Mo.—Early v. Smallwood, 302 Mo. 
92, 256 SW 1053; Adams v. ‘Mowry, 6 
Mo. A. 582; Kling v. Railway Constr. 
Co., 4 Mo. AL 574. 

Pa. —Humphreville v. Engle, 28 
Pa. Dist. 1019; Shannon vy. McDuffee, 
2 Pa. Dist. 230. 

Tex.—Jackson v. Downs, (Civ. A.) 
149 SW 288. 

Va.—Pairo v. Bethell, 75 Va. 825. 

Wis.—Weston v. Weston, 46 Wis. 
130, 49 NW 824. 

[a] Partnership.—Where a part- 
nership performed services as sub- 
contractor and filed a mechanic’s lien 
in the name of one member, who in- 
stituted foreclosure proceedings un- 
der the lien, it was error to refuse 
to allow the firm to file a petition in 
intervention, the other members of 
the firm having testified that they 
authorized plaintiff to bring suit to 
foreclose. Cooper v. Holmes, 195 
Iowa 868, 190 NW 936. 

[b] A wife, who in addition to her 
inchoate dower and homestead rights 
had been awarded exclusive posses- 
sion of the homestead pending a suit 
for divorce, and where judgment by 
default had been obtained against the 
husband alone by collusion between 
him and plaintiff, may be admitted 
to defend. Weston v. Weston, 46 Wis. 
130, 49 NW 834. 

[ec] Wendor’s lienor.—So under 
statutes contemplating a determina- 
tion of the rights of claimants of me- 
chanics’ and other liens in one pro- 
ceeding, it has been held that de- 
fendant may set up and foreclose a 
vendor’s lien against a codefendant 
by an intervening petition. Early v. 
Smallwood, 302 Mo. 92, 256 SW 1053. 


v. Williams, 
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interest as an owner,®® or purchaser,®' or mort- 
gageé,°? or assignee of a mortgage,°* or purchaser 
an original con- 
tractor who has assigned the notes given by the 
owner to complainant,®® or other mechanics 
claimants, whose rights and priorities should be 
it has been held 
that since the proceedings upon a ‘lien and the right 
of parties to intervene to protect their interests 
are regulated by statute, one seeking to intervene 
cannot. do so where the statute does not authorize 
manner 
Where, after institution of proceedings to foreclose 
a mechanic’s lien, the enor begins an action at 


at a mortgage foreclosure,°’* or 


settled,®°®> may come in. However, 


intervention or provide the 


50. Thaxter v. Williams, 14 Pick. 
(Mass.) 49. See Wilson v. Merryman, 
48 Md. 328 (where the statute re- 


quired a party to come in on the re-| 


turn of the writ). 


51. Shannon v. McDuffee, 2 Pa. | 
Dist. 230. 
[a] Where, pending proceedings 


by scire facias, the premises are sold, 
the purchaser may file an affidavit 
of defense and defend in his behalf. 
Grove v. Lewis, 17 Pa. Co. 452, 

52. Walker v. Hauss-Hijo, 1 Cal. 
183; Bitter v. Mouat Lumber, etc., 
Co.,. LO IGolor A. 30% )-b1 IP 75195 ‘Crane 
Co. v. Rogers, 60 Pa. Super. 305. 

{a] Time to intervene.—The fact 
that a prior mortgagee is not made a 
party and does not enter his appear- 
ance until after the time limited for 
the commencement of the original 
lien suit is no reason why his rights 
should not be adjudicated. The stat- 
ute which requires the mechanic’s 
lien claimant to make such mortgagee 
a party imposes the duty on such 
claimant which he fails to perform 
at his peril but the lien of the mort- 
gagee cannot be affected by the fail- 


ure. Bitter v. Mouat Lumber, etc., 
Cos 10) Colo: A320 7,0o8 “P" 51:9! 
{[b] A subsequent mortgagee has 


no absolute right to intervene and the 
court properly refuses his application 
if he delays it until the mechanic 
is about to have judgment and the 
effect of the intervention will be to 
postpone the judgment. MHocker v. 
Kelley, 14 Cal. 164. 

{c] Waiver of right.—A mortgagee 
or beneficiary in a trust deed, not 
being an owner at the time of the 
institution of the proceedings under 
a statute requiring owners to be made 
parties, Is not a necessary party, and 
such a person or one who after the 
commencement of the action buys 
the property under the first lien, 
having a right by statute to inter- 
vene in the action and interpose any 
legal defense, waives his right to be 
a party by failing to intervene. Cor- 
nell vy. Conine-Eaton Lumber Co., 9 
Colo. A. 225, 47 P 912. 

{d] Where jurisdiction of court is 
limited.—Where the jurisdiction of 
the statutory remedy is conferred 
upon a court of limited powers which 
eannot adjudicate between different 
classes of lienholders, although a 
mortgagee will not be bound by such 
proceedings and embarrassment may 
arise as to the rights of purchasers 
under the decree of sale, mortgagees 


cannot intervene. Van Winkle vy. 
Stow, 23 Cal. 457. 
53. Erving v. Phelps, etc., Wind- 


mill Co., 52 Kan. 787, 35 P 800 (where 
service by publication was made on 
parties who appear on the records to 
hold mortgages, the first mortgage 
being owned by the person whose as- 
signment has not been recorded, and 
on application of the second mort- 
gagee before any sale of the premises 
and before any intervening rights 
have been acquired, the judgment is 


opened, the assignees of the first 
mortgage should be permitted to 
answer). 


54. Kling v. Railway Constr. Co., 
4 Mo. A. 574. See Lampson v. Bowen, 
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? lien 


plus, if any, be 
therefor.5? 


property.°° 
Necessity for 


41 Wis. 484 (as to the right of a 
present owner to come in, 
that upon a proper showing the 
court will set aside the judgment 
within a year after its entry and 
admit such party to defend against 
the claim for a lien, and that gener- 
ally this is the best course in order 
to avoid circuity of action). But see 
De Give v. Meador, 51 Ga. 160 
(where, pending a mechanic’s suit, 
the property is sold at judicial sale 
which extinguishes the mechanic’s 


lien, the purchaser cannot make him- | 
self a party to the mechanic’s action | 


and tender an issue denying the 
character in which the mechanic is 
served, questions touching the pri- 


ority and validity of conflicting liens | 


being such as properly arise on a rule 
for a distribution of the proceeds of 
the sale); Guttshall v. Horn, 70 Pa. 
Super. 79 (a purchaser at mortgage 
foreclosure sale after judgment has 
been entered in scire facias upon a 
mechanic’s lien eannot' intervene 
since the sheriff’s sale discharged the 
property from the lien and relegated 
the lienor to the fund arising there- 


from). 
55. Pairo v. Bethell, 75 Va. 825. 
56. Cal.—Tubbs v. Delillo, 19 Cal. 


A, 612, 127 P 514. 

Kan.—Johnson v.- Keeler, 
304, 26 P 728. 

Mass. —Dewing v. Wilbraham Cong. 
Soc., 13 Gray 414, 

Minn.—Miller v. Condit, 52 Mirn. 
455, 55 NW 47; Menzel v. Tubbs, 51 
ote 364, 53 NW. 6538, 1017;.17 LRA 

Mo.—Brockett Cement Co. v. Lo- 
gan, 187 Mo. A. 322, 173 SW 727. 

Pa.—Noyes v. Fritz, 2 Miles 162. 

Tex.—Pool v. Sanford, 52 Tex. 621. 

Utah.—FE lwell v. Morrow, 28 Utah 
278, 78 P 605. 


46 Kan. 


Wash. —Lavanway v. Cannon; 37 
Wash. 593, 79 P 1117; Washington 
Rock Plaster Co. v. Johnson, 10 


Wash. 445, 39 P 115. 

Ont.—Hadie-Douglas v. Hitch, 27 
Ont. L. 257, 9 DomLR 239; McPher- 
son v. Gedge, 4 Ont. 246. 

[a] Where a materialman has two 
claims, one for 
the original contractor and the other 
for material bought by a subcontrac- 
tor, he may assert his claim for ma- 
terial bought by the subcontractor 
by an intervening petition in a pro- 
ceeding under a Statute directing 
that in instances of several lien 
claimants against the same property 
all may be brought into court in or- 
der that the rights of each may be 
ascertained and adjusted in one Jeo 
ceeding. Brockett Cement Co. v. 
Logan, 187 Mo. A. 322, 173 SW 727. 

[b] Under a statute reauiring all 
persons whose liens are filed to be 
made parties, other lien claimants 
may come in. Johnson v. Keeler, 46 
Kan. 304.26 Pv728: 

[ec] Effect.—Others having claims 
have the same right to enforce their 
claims as if they had filed separate 
petitions. Dewing v. Wilbraham 
Cong. Soc., 13 Gray (Mass.) 414. 

57. Pagnacco v. Faber, 224 Pa. 18, 


73 A 172 
[a] Rule applied.—(1) Act June 


holding | 


material bought by) 


law against the guarantors of the owner’s con- 
tract and favorable judgments are rendered in both 
proceedings, the guarantors after payment of the 
judgment against them have no absolute right to 
intervene in the lien proceedings,®® and they will 
not be permitted to intervene where the judgment 
directs that from the proceeds of sale the amount 
of the liens of the single defendant lienors be first 
paid, then the amount of plaintiff’s lien, less the 
sums so first directed to be paid and that the sur- 


paid into court.°® One seeking to 


intervene must show some title or interest in the 


intervention. In the absence of a 


4, 1901 (P. L. p 442) § 23, permitting 
intervention by one having a lien 
against, estate in or charge on, the 
property, does not authorize inter- 
vention by a party resting its claim 
solely on an equity arising out of the 
‘conduct of plaintiff, entailing a loss 
on it, if plaintiff is permitted to en- 
force his lien. Pagnacco v. Faber, 
224 Pe. 13s 73 AV T2 he (2). Nor does 
Act June 4, 1901 (PL. p 443) § 24, 
permitting intervention by one hay- 
ing an interest in the property ex- 
isting at time of claimant’s contract, 
or subsequently acquired, authorize 
intervention by such a party. Pag- 
nacco v. Faber, supra. 

[b] Insurers of title or comple- 
tion.—(1) Where a title insurance 
company insures title to a property 
after the owner has presented to it 
certain releases of mechanics’ liens, 
and subsequently, and after liens 
have been filed notwithstanding’ the 
releases, takes title to the property 
in order to protect its own interest, 
and it appears that the owner had 
attempted to make a fraudulent mis- 
use of the releases, the title insur- 
ance company has no standing to in- 
tervene in a scire facias subsequently 
issued on the liens, as a party having 
a lien within the meaning of the Act 
of June 4, 1901 (P. L. p 431). Haney 
v. Moorehead, 61 Pa. Super. 187. (2) 
In a proceeding to enforce a me- 
chanic’s lien, the rights of a third 
person who had insured the comple- 
tion of the building, relying on a, 
waiver of the right to a lien in a 
former contract, could not be en- 
forced, where claimant of such 
equity did not intervene and become 


a party to the lien proceedings. 
Pye v. Faber, 221 Pa. 326, 70 A 
[ec] Upon scire facias to foreclose 


a mechanic’s lien one who has an in- 
terest in securing a‘ proper distribu- 
tion of the funds cannot intervene 
before the time comes for awarding 
distribution of the fund. Watts v. 
Eckels, 26 Pa. Co. 439. 

{d] A party interested in the pro- 
ceedings only and who will not be 
bound by the judgment on a scire 
facias on a mechanic’s lien claim has 
no standing to intervene prior to 
judgment. Watts y. aon ae 1 BEA, 
Dist. 570, 26 Pa.'Co. 439 

58. Van Etten v. Sphinx Holding 
Corp., 114 Mise. 4386, 186 NYS 595 
[aff 197 App. Div. 929 mem, 188 NYS 
955 mem]. 


59. Van Etten v. Sphinx Holding 
Corp., supra. 

[a] Reason for rule.—The guaran- 
tor is in no different position than 


an owner who makes a payment to a 
contractor or one who makes ad- 
vances upon a mortgage with knowl- 
edge that notices of lien have been 
filed. Such payments and advance- 
ments are made at the peril of those 
making them and do not affect the 
remedy of the lienor. Van Etten v. 
Sphinx Holding Corp., 114 Misc. 436, 


186 NYS 595 [aff 197 App. Div. 929 
moe 188 NYS 955 mem]. 

60. Lake Shore, etc, R.: Co. v. 
McMillan, 84 Mil. "208; Guttshall v. 


Horn, 70 Pa. Super. 19. See Pace v. 


. For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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statute so requiring one lien claimant is not re- 
quired to intervene in the proceeding of another 
¢claimant,® notwithstanding he may have actual 
However, 
force of the statute in some jurisdictions other lien 
claimants are connected with the proceeding from 
the time the action is begun and notice is published, 
and the proceeding is one to enforce not only the 
lien of plaintiffs, but all recorded liens so that the 
‘holders of other liens are obliged to prove their 
claims therein or’be held to have waived them.® 
A statute providing that every creditor having a 
lien under a statute upon the property may appear 
and prove his claim does not require other lienors 


knowledge of its pendency.” 


to come in, but they may bring 


for the enforcement of their liens.‘ 
requiring that lien claimants who file their liens 
after the action is begun shall apply to be joined as 
parties in intervention has been held to preclude the 
making of such lienor a party by motion where 
he has not applied to be made a party.®® 
vision in a mechanics’ len law giving any person 
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by the 
court.®® 


hen.°? 


individual suits 
A - statute 


A pro- 


interested the right to intervene to contest the 


Yost, 10 Kulp 538 (one who seeks to 
come inas a party defendant because 
he is the owner of the property, for 
the purpose of having the judgment 
on the scire facias opened, cannot 
succeed unless ne shows title to the 
property). 

[a] Valid lien.—(1) The right to 
intervene in proceedings by another 
lienor to foreclose a mechanic’s lien 
under Rey. Codes § 6496 requiring an 
interest in the subject matter of the 
original action depends upon the ex- 
istence of a valid lien, and hence, 
although the complaint in interven- 
tion was sufficient to state a cause 
of action on the contract, yet where 
the notice of lien claim clearly dis- 
elosed that the intervener had no 
right to a lien, demurrer to the com- 
plaint will be sustained. Interstate 
Lumber Co. vy. Magill-Nevin Plumb- 
ing, etc., Co., 57 Mont. 334, 188 P 144. 
(2) Where, ‘in an action by a mate- 
rialman against the contractor, his 
surety, and the owner, another ma- 
terialman intervened, and the owner 
paid into court the balance found due 
on the. contract, which was substi- 
tuted for the owner, claimants, in 
order to participate in the distribu- 
tion of. the fund, were required to 
establish valid liens ~ enforceable 
against the property of the owner. 
Texas Glass, ete., Co. v. Southwestern 
Tron Co., (Tex. Civ. A.) 147 SW 620 
{mod on other grounds Texas Glass, 
ete., Co. v. Crowdus, 108 Tex. 346, 193 
SW 1072]. °. 

_[b] A-bank holding an assignment 
of the balance of the contract price 
owing by the owner to the principal 
eontractor has a sufficient interest to 
be added as a party defendant in a 
mechanic’s lien aetion. Dorrell v. 
Campbell, 22-B. C. 584, 27 DomLR 425, 
34 WestLR 367, 10 WestWkly 492. 

[ec] Cause of action for money 
only.—Having a right of action 
against defendant for the recovery of 
money only without a right to a lien 
will not warrant an intervention. 
Cook v. Gallatin R. Co., 28 Mont. 340, 
Tae OS. 

61. Wakefield v. Van Dorn, 53 
Nebr. 23, 73 NW 226. 

62. Wakefield v. Van Dorn, supra. 

63. Hunter v. Truckee Lodge No. 
14 I. O.O. F., 14 Nev. 24. See Whit- 
mney v. Higgins, 10 Cal. 547, 70 AmD 
748 (holding that the liens which 
under the act of April 19, 1856 must 
be exhibited and proved or else 
deemed waived must be liens arising 
under that act). 

[a] Confined to mechanics’ lien 
suits.—A statute requiring a lien 
claimant to intervene in a pending 
mechanie’s lien proceeding and re- 
straining him from bringing a sepa- 


rate action does not require him to 
intervene in a mortgage foreclosure 
proceeding. Nason v. Northwestern 
pling; ete.,-Co.,-1T Wash. 142, 49 P 
35. 

64. Sexton v. Weaver, 141 Mass. 
273, 6 NE 367. 

65. Lavanway v. Cannon, 37 Wash. 
DIST Toes ELE TS 

66. Pusey v. Pennsylvania Paper 
Mills, 173 Fed. 634 [aff 185 Fed. 481, 
107 CCA 581]. . 

67. Zurfluh v. Hartman, 103 Wash. 
452, 174 P 963, 105. Wash. 700, 178 P 


454. 
68. Lombard v. Johnson, 76 Ill. 
599; Freese v. Avery, 57 App. Div. 


633, 69 NYS 150. 

[a] Local statutes sometimes ex- 
pressly so provide, Burgi v. Rudgers, 
20'S. D. 646, 108 NW 253; Lavanway 
v. Cannon, 37 Wash. 59S TO Mew Dies 

Whether party should be plaintiff 
or pine generally see Equity 
§/307. 

69. Process generally see Process 
[382 Cye 412]. 

70. Hornlein v. Bohlig, 37 Cal.. A. 
646, 174 P 697. 

[a] General appearance may 
amount to a waiver of process or de- 
fense in the substance or service 
thereof. Cornell v. Matthews, 27 N. 
J. da }223  Mors—ve Stanton, 51 Ne Ys 
649 mem; McBride v. Crawford, - 1 
BH. D. Smith (N--Y.) 658; Otis v. Voor- 
his, 49 HowPr (N. Y.) 273; Oliver v. 
Fowler, 22 S. C. 534. 

[b] An agreement between a me- 
chanic and defendant that the latter 
should acknowledge service of sum- 
mons to have been made during a 
former term while good as between 
the parties will not prevent an at- 
tack by one who has acquired title at 
a judicial sale. Christian v. O’Neal, 
46 Miss. 669. 

- [ec] Waiver of objection.—Under 
the law of 1851, after defendant has 
appeared and contested the claim 
upon the ground that nothing was 
due by him to the contractor, it does 
not lie with, him to object that the 
name of the contractor was not in 
the notice. McBride v. Crawford, 1 
E. D. Smith (N. Y.) 658. 

71. Cal.—Hornlein v. Bohlig, 37 
Gale A? 6465174 697. 

Ill.—Voightmann vy. Cross-Conklin 
Com is seers VAL 3d. 

Iowa.—Joyce Lumber Co. vy. Wick, 
205 NW 476. 


N. M.—Robertson. v. Mine, ete., 
Supply Co., 15 N. M. 606, 110- P 
1037 


IN: Y.—_Otis’ v. Voorhis, 49 HowPr 
273. 

R. I.—Vickerie v. Spencer, 9 R. I. 
585. 


- Wash.—City Sash, etc., Co. Ve 
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validity of the lien is not exclusive and does not 
preclude other lien ereditors from contesting the 
validity of the lien in another court on distribu- 
tion of the proceeds of a foreclosure sale in that 
Where a record of a mortgage by reason 
of a mistake in the description of the property of 
the mortgage does not afford constructive notice, 
the mortgagee must set up his mortgage by inter- 
vention in a proceeding to foreclose a materialman’s 


[§ 560] (c) Joinder Hither as Defendant or Plain- 
tiff. Where the proceeding is in effect a suit in 
chancery, the general rule which obtains in courts 
of equity controls and all parties in interest should 
be before the court either as plaintiffs or defend- 
ants and they may be introduced in either capacity.** 

[§ 561] H. Process°°—1. In General—a. Necessity. 
In the absence of a waiver or appearance,’® service 
of process or the giving of notice in the manner 
prescribed by law upon the necessary’ parties is 
essential to the validity of a proceeding to enforce 
a mechanic’s lien,’ or to support a judgment by 


Bunn, 90 Wash. 669, 674, 156 P 854, 
AnnCasi918B 31. 

“Jurisdiction of the subject matter 
can only be acquired by service, ac- 
tual or constructive, upon the owner 
of the interest sought to be subjected 
and within the statutory life of the 


lien.” City” Sash; ‘ete., ‘Co. ve, Bunn, 
supra. 
[a] Consolidated proceedings. — 


“Neither this court nor any other 
court, so far as we are advised, has 
ever held that a judgment on a com- 
plaint, cross-complaint, or complaint 
in intervention setting up an inde- 
pendent cause of action may be ren- 
dered without service on any neces-.- 
sary party merely because the case 
in which it is filed was consolidated 
with an action by another party on 
a different cause of action in which 
such service had been made.” City 
Sash, etc., Co. v. Bunn, 90' Wash. 669, 
677, 156 P 854, :AnnCas1918B 31. 

{b] Service of petition and order 
to appear.—Where the statute pro- 
vides for the service of a petition and 
order made thereon by the court re- 
quiring defendant to appear and. an- 
swer, no summons is necessary. 
Johnson v. Frazee, 20 S. C. 500. 

{c] Interest of record.—Holders 
of mechanics’ liens cannot bring 
themselves within L. (1911) p 314, 
making it necessary to obtain service 
only upon those whose interests in 
the property appear of record, amend- 
ing mechanics’ lien laws, by suing in 
a justice’s court where effort was 
made to comply with its provisions, 
but must institute suit in equity in 
court of record. Weber vy. Denny, 
(Mo. A.) 200 SW 87. 

{d] Service on one of codefend- 
ants.—Under a statute providing that 
an action shall be deemed to be com- 
menced against a defendant when a 
Summons is served ‘‘on a co-defend- 
ant who is a joint contractor, or 
otherwise united in interest with 
him,” it is held that a vendor and 
purchaser in an executory contract 
are not so united in interest that 
service on his codefendant will be 
deemed the commencement of the 
action against the purchaser. Moore 
v. McLaughlin, 11 App. Div. 477, 42 
NYS 256. See Smith v. Hurd, 50 
Minn. 5038, 52 NW 922, 36 AmSR 661 
(where, in passing upon the question 
of the limitation of the time to sue 
as agaifist several parties defendant, 
it was held that there was no unity 
of interest between the.legal owner 
and the lienholder whether by mort- 
gage, mechanic’s lien, or otherwise, 
such as made either the representa- 
tive of the other so as to render 
service of Summons on one equiva- 
lent to service on the other). 


412 [40 C.J.] 
default,’? and it is not sufficient merely to name 
one as a party in the pleadings in order to con- 
clude him.7? Actual or constructive notice must 
be given, although the proceeding is regarded as 
strictly in rem,’* or in the nature of a proceeding 
in rem.7® Where so far as disclosed by the record 
certain persons are not necessary parties, it 1s im- 
material whether process was served upon them.*® 

As against original contractor. Where the con- 
tractor is a necessary party in a suit by a sub- 
contractor in that the claim against him must be 
established before the lien can be enforced, he must 
be. brought in by process if he does not appear,‘’ 
but although the original contractor is a necessary 
party where there is no objection on the ground of 
the absence of proof of service of process, the court 
is not precluded from rendering a decree as between 
the subcontractor and the owner.’® Although un- 
der the statute a materialman seeking to enforce 
a lien must either obtain a judgment against the 
contractor or sue him concurrently with the owner, 
the owner of the premises after undertaking to bring 
the contractor before the court and procuring an 
order enjoining materialmen from instituting any 
suit looking to the foreclosure of their liens can- 
not object that the contractor is not personally 
served.’? Where the contractor and owner are made 
parties defendant and the owner only is served, the 
contractor may be brought in, as in cases where 
only one of two defendants is served.®® 

72. Jones, etc., Lumber Co. v. 
Boggs, 63 Iowa 589, 19 NW 678. 

73. Ga.—Clayton v. Farrar Lum- 


ber Co., 119>Ga; 37) 45 SE 723. 
Iowa.—Vreeland v. Ellsworth, 71 


lien). 
82. 
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where the officers of the mortgagor 
testified as to the validity 


Culmer y. Caine, 22 Utah 216, 
61 P 1008; Powell v. Nolan, 27 Wash. 
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By defendant or intervening lienor. It has been 
held that as the court has jurisdiction to determine 
all liens set up, a separate summons to the owner 
by each of the defendant lienors is not necessary,®* 
although service upon the parties affected by the 
allegations of the cross complaint setting up the lien 
is required if a summons is not served;*? and it 
has been held that a personal judgment against 
the employer or owner is not authorized without 
service of summons upon the cross petition, al- 
though he is bound to take notice of all claims 
asserted against the property by persons who are 
made parties under the original petition under a 
statute providing that all defendants having liens 
may set them up in their answers.** According to 
the practice in some jurisdictions, where a general 
contractor is made a party to a suit by a sub- 
contractor, he is not bound by a decree entered 
upon a petition filed by another subcontractor to 
enforce his lien in the same proceeding where he 
is not served with summons to answer the same.** 

[§ 562] b. Sufficiency—(1) In General. The char- 
acter of process or notice in a proceeding to fore- 
close a mechanie’s lien is sometimes fixed by the 


particular statutes with reference to the character 
of the parties or interests represented,*® and ex- 


press provisions in the statute conferring jurisdic- 
tion must be followed with respect to essential 
elements of form,®® as well as in respect of the 
substance,®? and the issue and service of the sum- 
Van Horn, 39 N. J. L. 353 (in both 
of which it is held that as to persons 
who cannot be misled or prejudiced 


by the failure to make the indorse- 
ment, as concurrent claimants, the 


of the 


Iowa 347, 82 NW 374. 

Minn.—Hokanson v. Gunderson, 54 
Minn. 499, 56 NW 172, 40 AmSR 354. 

Mont.—Pittsburgh Plate Glass Co. 
v. Culbertson Hotel Co., 62 Mont. 
605, 205 P 957; Missoula Mercantile 
Co. v. O’Donnell, 24 Mont. 65, 60 P 
594, 991. : 

N. Y.—Gately v. Gately, 103 Misc. 
16, 169 NYS 280; Martin v. De Cop- 
pet, 64 Misc. 385, 118 NYS 523. 


ig McKim y. Mason, 3 Md. Ch. 
75. Meyers v. Le Poidevin, 9 Nebr. 


535, 4° NW 319. 

76. Branham vy. Nye, 9 Colo. A. 19, 
47 P 402. 

77. Vreeland v. Ellsworth, 71 Iowa 
347, 32 NW 3:74; Pittsburgh Plate 
Glass Co. v. Culbertson Hotel Co., 62 
Mont. 605, 205 P 957. 

78. Peninsular Stove Co. v. Crane, 
226 Mich. 130, 197 NW 693. 

79. Massachusetts Bonding, etc., 
Co. v. Realty Trust Co., 142 Ga. 499, 
83 SE 210 [writ of error dism 241 
U: S687, 36°:SCt 451, 60 L. ed. 12371. 

[a] A surety on a building bond 
of the contractor who is also a party 
to this proceeding will be bound by 
the judgment. Massachusetts Bond- 
ing, etc., Co. v. Realty Trust Co., 142 
Ga. 499, 83 SE 210 [writ of error 
dism 241 U. S. 687, 36 SCt 451, 60 L. 
ed. 1237]. 

80. Lowber v. Childs, 2 E. D. 
Smith (N. Y.) 577, 1 AbbPr 415. : 

81. Menzel v. Tubbs, 51 Minn. 364, 
Sot NIWe6os SLO 17) DRA 8153 Cruz 
v. Texas Glass, etc., Co., (Tex. Civ. 
A.) 199 SW 819; Culmer v. Caine, 22 
Utah 216, 61 P 1008; Powell v. Nolan, 
21) Wiashaools e6uere, 012) 68h Po 389: 
See Continental, etc., Trust, etce., 
Bank v. North Platte Valley Ivr. Co., 
219 Fed. 438, 135 CCA 150 (holding 
that, where a lienor was brought in 
as defendant in an action to fore- 
close a trust deed, the filing of a 
cross bill was equivalent to _ the 
commencement of an action within 
the time limited by the Wyoming 
statute, although no process issued 


318, 67 P 712, 68 P 389 (an allega- 
tion in the original complaint that a 
defendant had a lien was not suffi- 
cient to cure the failure of such 
service). 

{a] Waiver.—And where the owner 
is served with answers in the nature 
of cross bills by lien claimants and 
stipulates that all the causes shall 
be heard together and his attorneys 
are present at the hearing, he cannot 
thereafter claim that process was not 
issued or that service was not made 
in time. Hannah, ete, Mercantile 
Co. v. Mosser, 105 Mich. 18, 62 NW 
1120: 

83. Seiglestyle v. Diesenroth, 12 
Bush (Ky.) 296. 

84. Keys Planing Mill Co. v. 
Kirkbride, 114 Va. 58, 75 SE 778. 

Necessity of process upon cross 
pill generally see Equity § 361. 

85. Holmes v. Humphreys, 187 
Mass. 513, 73 NE 668 (where it was 
said that because the course of pro- 
ceeding, although conformable in 
part to proceedings in rem and in 
part to proceedings in personam, was 
to be considered as more nearly re- 
sembling a proceeding in rem, the 
statute made a distinction in regard 
to the process to be issued between 
the owner and the debtor when they 
were different persons; the one was 
to be summoned and the other, like 
other creditors, having collateral in- 
terests, was to be notified). 

[a] In Colorado, while persons in- 
terested were to have “notice, the 
owner was to be summoned and the 
summons was to be served and re- 
turned as in chancery proceedings. 
Snodgrass v. Holland, 6 Colo. 596; 
Decker v. Myles, 4 Colo. 558. 

86. See cases infra this note. 

{a] Failure to indorse on the 
claim the date of the issuance of the 
summons as required by statute is 
fatal. Wheeler v. Almond, 46 N. J. 
L. 161; Currier v. Cummings, 40 N. 
J. Eq. 145, 3 A 174; Cox v. Flanagan, 
CN. .J., Ch.) 2 <A> 383.) But see: Hall sv; 
Spalding, 40 N. J. L. 166; James vy. 


Statute is directory). 

[b] Statement of claim.—(1) In 
Nova Scotia it is sufficient to follow 
the ordinary procedure with respect 
to the service of a writ in the serving 
of a statement of claim outside of the 


jurisdiction. MacDonald v.*Consoli- 
dated Gold Min. Co., (N. S.) 21 Can 
LTOccNotes 482. (2) In Ontario 


service of a statement of a claim is 
an initial step in an action to enforce 
a mechanic’s lien. Pennington vy. 
Morley, 3 Ont. L. 514, 1 OntWR 246, 
22 CanLTOccNotes 183. (3) Service 
of such statement is not a matter of 
practice but of jurisdiction. Pen- 
nington v. Morley, supra. (4) A pro- 
cedure analogous to that of writs of 
summons cannot be anplied. Pen- 
nington v. Morley, supra. (5) In the 
absence of statutory authorization, 
such a statement cannot be served 
outside of the province upon parties 
resident in a foreign country. Pen- 
nington v. Morley, supra. (6) An 
order permitting service out of the 
jurisdiction of the writ of summons 
should authorize service of the 
statement of claim at thé same time 
and fix a time for delivery of the 


statement of defense. McIver vy. 
Crown Point Min. Co., 19 Ont. Pr. 
335, 21 CanLTOccNotes 127. (7) 


Service of a statement of claim after 
the statutory time has expired with- 
out an eXtension may be confirmed 
upon cause being shown upon plain- 
tiff's undertaking to proceed prompt- 
ly. Pease Heating Co. v. Bulmer, 12 
OntWR 258. (8) In Manitoba, the 
prayer of» the statement of claim 
should be for a declaration of a lien 


“pursuant to the Mechanics’ and 
Wage Earners’ Act.” Whitman y. 
Harvey, (Man.) 13 WestLR 287. 

87. McKelvey v. Wonderly, 26 


Mo. A. 631; Otis v. Voorhis, 49 How. 
Pr, CNY.) 2738) (under, 9 [18639 
ce 500 § 5); Vickerie v. Spencer, 9 
Re Le Osby 

[a] Statement of facts.—In a suit 
by a subcontractor to enforce a fur- 
nisher’s and mechanic’s lien, the 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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mons, notice, or other process prescribed.** Where 
the summons conforms to the express terms of the 
statute under which the lien is sought, it is suffi- 
Where the statute provides that the action 
shall proceed according to the chancery practice so 
far as it may be applicable, the summons is not 
objectionable because it refers to the petition as 
on the chancery side of the court, notwithstanding 
the cause is required to be placed on the common-law 


cient.8% 


docket.®° 
[§ 563] 


located.®+ 


warrant should contain a brief state- 
ment of the facts constituting his 
right to recover against the principal 
contractor and to a lien against the 
property owner, and should show 
upon its face that an attachment had 
been issued to enforce the lien 
claimed. Warner v. Yates, 118 Tenn. 
548, 102 SW 92. 

[b] Statement that judgment for 
lien will be taken.—Under a statute 
classifying actions, an action for 
foreclosing a mechanic’s lien fell 
within that designated as an action 
arising on a contract for money 
wherein the summons was required 
to contain in substance a statement 
that plaintiff will take judgment for 
the sum specified therein, etce., al- 
though the court was empowered to 
order that the judgment should be a 
lien on the specific part of the estate 
and that it was not necessary that 
the claim should state that judgment 
would be taken for a lien. Willam- 
ette Falls Transp., etc., Co. v. Riley, 
LVOr. 21:83; 

{c] Statement of account on which 
sum is claimed to be due.—Posting 
an order of publication which fails 
to state on what account the amount 
sued for is claimed to be due as re- 
quired by the statute is not a suffi- 
cient service to support a judgment. 
McKelvey v. Wonderly, 26 Mo. A. 
631. 

[ad] Allegations of time.—Under an 
early statute it was held that notice 
to the owner to appear in proceedings 
to foreclose a lien need not state 
when the lien was filed or when the 
Jabor was. performed. Tinker  v. 
Geraghty, 1 E. D. Smith (N. Y.) 687. 
But see McSorley v. Hogan, CodeRep 
NS (N. Y.) 285. 

fe] Requiring appearance on day 
passed.—A notice requiring appear- 


ance on a day passed is bad. Jones, 
etc., Lumber Co. v. Boggs, 63 Iowa 
589, 19 NW 678. i 

88. Jones, ete, Lumber Co. v. 


Boggs, supra. 

{a] Filing complaint.—- Under a 
statute providing that the summons 
shall state that the complaint has 
been filed and shall be of no effect 
unless the complaint is in fact so 
filed, it is sufficient that the com- 
plaint be filed before the service of 
the summons. Carney v. Bastian 
Electric Constr. Co., 155 Minn. 317, 
193 NW 697. 

[b] Citation.—Where the_ statute 
giving the jurisdiction provides that 
the proceeding to enforce the lien 
shall be by petition and that the 
time within which the petition shall 
be filed shall be limited to the next 
term of the court after filing the 
claim, and that ten days before the 
sitting of the court to which the pe- 
tition is preferred citation shall be 
served upon the owner, nothing less 
than a citation as prescribed will be 
sufficient. Vickerie v. Spencer, 9 R. 
I. 585, 


(2) Process Running 
County. The proceeding being in rem or in the 
nature of a proceeding in rem, it is held in’some 
jurisdictions that personal service upon defendant 
anywhere within the state is sufficient if the suit 
is instituted in the county where the property is 
So under a statute permitting process 
to be issued to a county other than the one in which 
suit is brought, where defendant residing in such 
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other county can with propriety be joined as a 
codefendant if the owner resides and is served in 
the county where the property is situated and where 
the suit is brought, the summons may be issued 
to another county for the contractor.%? 
the pleading did not show on its face that materials 
were furnished under a contract with the owner 
which was necessary in order to show a lien under 
the particular statute, service upon the contractor 


But where 


in another county was held insufficient to support 


into Another 
of the lien. 


for the amount 


by posting®® or 


[c] Order for notice to owner and 
other lienors.—(1) A provision re- 
quiring the court in which the peti- 
tion is entered to order notice to be 
given the owner and creditors hav- 
ing like liens that they may appear 
and answer at a certain day in the 
same term or the next term of the 
court by serving them with an at- 
tested copy of the petition with the 
order of the court thereon a certain 
number of days before the time as- 
signed for the hearing does not re- 
quire the notice to be issued at the 
term when the petition is entered or 
the next ensuing term, but that the 
court shall make no order until a 
time has been first assigned for the 
hearing. Rockwood vy. Walcott, 3 
Allen (Mass.) 458. (2) The order of 
notice on the petition filed in vaca- 
tion need not be made returnable at 
the next term. Worthen y. Cleave- 
land, 129 Mass. 570. 

89. Booth vy. Glasser, 90 N. J. L. 
91,99 A933. 

{a] Bule applied.—Although the 
statute provides that the practice 
shall be as nearly as possible the 
same as that provided in actions on 
contracts, the summons need not 
name a return day as required in 
ordinary actions on contracts. Booth 
ve Glasser, (90 NaA Jk... 915.99 eA) 9332 

[b] Attestation and seal.—Under 
a statute conforming the summons to 
other writs of summons, the attorney 
may attest and seal the summons as 
is the practice in the jurisdiction in 
other classes of cases. James v. Van 


Horn, 39 N. J. L. 353. 

[ec] Service as in other civil 
cases.—Graham v. Lord, 170 Mass. 1, 
48 NE 778. 

{d] Proof of service on minor held 
sufficient. Cigler v. Keinath, 167 Ill. 
A. 65. 


$0. Reed v. Boyd, 84 Ill. 66 (the 
position of the cause on the docket 
did not change its nature or inherent 
qualities). : 


91. Carr v. Hahn, 126 Ark. 609, 191 
SW 232. 
92. Mathews v. Heisler, 58 Mo. A. 


145 (from which case it would seem 
that if neither the owner nor the con- 
tractor resided in the county, both 
should be brought in by publication). 

93. Chapman v. Bolton Steel Co., 4 
Oh, aGir) (Cts 242; 2:-Oh: Cirs Dec.523; 

94. Colo.—Davis v. John Mouat 
Lumber Co., 2 Colo. A. 381, 31 P 187. 

Iowa.—Colcord v. Funck, Morr. 
178. 

Mo.—Mathews v.. Heisler, 58 Mo. 
A. 145; Murdock v. Hillyer, 45 Mo. A. 
287. 

N. C.—Bernhardt v. Brown, 118 N. 
Cc. 700, 24 SE 527, 715, 36 LRA 402. 


W. Va.—Augir v. Warder, 74 W. 
Va. 103, 81 SE 708. 
Contra Gould v. Garrison, 48 Ill. 


258 (by express provision of stat- 


ute). 
[a] Adjudication of debt.—There 
must be an adjudication of the debt 


[§ 564] (3) Publication. 


a judgment against him for the amount of the claim, 
no judgment being recovered for the enforcement 


A personal judgment 
of the claim which will bind the 


general estate of a defendant must be supported 
by personal service,®* in the absence of an appear- 
ance,®> but a constructive service is permitted, as 


by publication®’ in proper cases, 


claimed before the lien can be en- 
forced, for which purpose the debtor 
must be brought before the court by 
personal service, publication, or vol- 
untary appearance, and there must 
be a judgment for the debt personally 
against defendant if he is brought 
into court by service of process or 
Boe ee if he is served 
y publication. Murdock v. Hi 
45 Mo. A. 287. pe 
[b] Where a contractor is a non- 
resident, personal judgment cannot be 
rendered against him on a service by 
publication. Davis v. John Mouat 
venerans coe petra A, 381, 31-P 18% 
ugir v. Warder, 74 W. 3 
Sua Va. 103, 81 
_ Jurisdiction to enter personal 
judgment generally see infra § 737. 


95. Weidle v. Elgin, ete. , 
152 Il. A. 292, one eae 

96. olcord Vie Funcrk, Morr. 
(lowa) 178 (holding, however, that 
personal service is necessary when 
defendant can be found in the 
county). 

97. lowa.—Wheelock vy. Hull, 124 


jos Paes NW 863. 

inn.—Smith v. Hurd, 50 i 

503, 52 NW 922, 36 AmSR 661. pia: 
Mo.—Mathews v. Heisler, 58 Mo. A. 

ae? Murdock y. Hillyer, 45 Mo. A. 


Mont.—O’Rourke y. Butte Lodge 
No. 14 I. O. G. T., 19 Mont. g 
P i106, ont. 541, 48 

. M.—Genest v. Las Veg - 
sone: Bldg. Assoc., 11 N. MSO stern 

N. C.—Bernhardt v. Brown, 11 
C. 700, 24 SE 527, 36 LRA 402. poe 
are I.—Vickerie v. Spencer, 9 R. I. 

{a] Where owner and contractor 
are both nonresidents of county.— 
Mathews v. Heisler, 58 Mo. A. 145. 

{[b] Residence in state.—A statute 
permitting publication where defend- 
ant cannot be found authorizes such 
service whether defendant is a resi- 
dent or nonresident of the state. 
Bernhardt v. Brown, 118 N. C. 700, 24 
SE 527, 715, 36 LRA 402. 3 

{c] The rule requiring the con- 
tractor to be joined in an action by 
the subcontractor (see supra § 556) is 
not in conflict with the rule that, if a 
contractor is a nonresident or has 
absconded, service may be had on 
him by publication and the amount 
of the claim against him adjudicated 
in the action for the purpose of fore- 
closing the lien. Wheelock v. Hull, 
124 Iowa 752, 100 NW 8638; Simonson 
Bros. Mfg. Co. v. Citizens’ State 
Bank, 105 Iowa 264, 74 NW 905. See 
Castleberry v. Johnston, 92 Ga. 499, 
17 SE 772 (holding that, where the 
contractor had absconded and left 
the state, a materialman might pro- 
ceed in equity against the owner and 
contractor jointly serving the con- 
tractor by publication). 

{d] Due process of law.—Gen. St. 
(1878) c 81 § 28 (also made applica- 
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for the purpose of sustaining a judgment against 
the property, under particular statutes or under 
provisions relating generally to process appropriate 
to the remedies for the enforcement of mechanics’ 
liens, but where the Mechanics’ Lien Law makes 
no provision for publication and this method of sery- 
ice is not permitted except in special cases provided 
for by statute, an order of publication to bring 
in the owner is unauthorized.°* The provisions of 
a statute as to service by publication have been 
held to be mandatory, and the statutory require- 
ments must be complied with.°® Where plaintiff 
has obtained an order for service by publication 
and has made publication and proof thereof, a de- 
fendant lien claimant filing an answer seeking to 
enforce his lien is not required to sue out a new 
order of publication.1 The issuance of summons 
against a contractor as is required in case of resi- 
dent defendants is not required where it appears 
by affidavit filed with the clerk that he is a non- 
resident.” 

[§ 565] 2. Attachment. Actual seizure or attach- 
ment of the property is not necessary in order to 
acquire jurisdiction in a proceeding which is in rem,? 
and attachment is not a proper remedy* without 
a statute authorizing it, except for the causes enu- 


ble to mechanics’ liens), providing 
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tractor to enforce the 
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merated in the general attachment laws.® Further, 
it has been held that a proceeding by attachment 
is inconsistent with a proceeding to enforce a ma- 
terialman’s lien for the same property.® Under 
statutory provisions in some jurisdictions mechanics’ 
liens are enforced by attachment followed by judg- 
ment and execution for the amount secured,’ or 
by attachment based upon a sworn bill or petition, 
or affidavit showing the necessary facts entitling 
the party to the relief,? and under such provisions 
the attachment must be issued and levied within 
the limitation period, and the mere commencement 
of a suit without such issue and levy of attachment 
is not sufficient,'? even though the attachment is 
issued and levied subsequently.14 Under a statute 
authorizing enforcement of mechanics’ and furnish- 
ers’ liens by attachment either at law or in equity,!? 
the attachment authorized cannot be used as the 
leading process’ to bring defendants before the 
court.1? The proceeding being statutory, the party 
resorting to it must allege in his affidavit the facts 
which entitle him to the relief under the statute; 
but an affidavit which states the facts required by 
the statute in order to secure the lien and complies 
with the statute in other respects is sufficient,!> and 
the grounds for attachment under the general attach- 


lien of the] tachments which the code authorizes 


for service by publication against 
all parties against whom no personal 
judgment is sought in actions to 
foreclose mortgages upon real estate, 
was held to be void as to nonresident 
defendants as well as residents, since 
it made no distinction between them, 
and there was no reason to suppose 
that the legislature intended to enact 
the provision for nonresidents alone, 
since ample provision had already 
been made for such cases. Smith v. 
Hurd, 50 Minn. 503, 52 NW 922, 36 
AmSR 661. 


98. Falconer v. Frazier, 15 Miss. 
235. . 
99. Calkins v. Miller, 55 Nebr. 601, 


75 NW 1108; Carson v. Gilchrist, 
(Tex. Civ. A.) 136 SW 529. 

[a] Statement of cause of action. 
—Where the statute requires the cita- 
tion issued as a basis of service by 
publication to contain a brief state- 
ment of the cause of action, it is in- 
sufficient where it contains no infor- 
mation that a lien is claimed and a 
foreclosure sought and does not de- 
seribe any property upon which a 
lien could be claimed. Carson v. 
Gilchrist, (Tex. Civ. A.) 136 SW 529. 

{[b] Publication.—Under a statute 
requiring a notice by publication at 
least once a week for three weeks in 
some newspaper published in the 
county if there is one, and if not, 
then by posting, etc., notifying all 
persons holding or claiming liens to 
appear, ete., notice published three 
times in three successive weeks in a 
weekly newspaper is sufficient, al- 
though less than twenty-one days in- 
tervened between the date of the 
first publication and the time other 
lien claimants were therein notified 
to appear. Decker v. Myles, 4 Colo. 


558. ' 

[ec] Proof.—A certificate that a 
notice “was inserted in said paper, 
commencing with August 21, 1852, 
and ending October 2, 1852, six 
weeks,” will be taken to show that 
publication had been made four 
successive weeks within those 
dates. Underhill v. Corwin, 15 Ill. 
556. 

1. Mydraulic: Press; Brick ‘Co. -v; 
Lane, 198 Mo. A. 438, 200 SW 306. 

2. Augir v. Warder, 74 W. Va. 103, 
81 SE 708. 

8. Bernhardt v. Brown, 118 N. C. 
700, 24 SE 527, 715, 36 LRA 402. 

{a] In garnishment proceedings 
provided as a remedy by a subcon- 


original contractor, it was not neces- 
sary that an attachment against the 
principal contractor should issue. 
Parmenter v. Childs, 12 Iowa 22. 

4. Aiken v. Kennedy, 1 Tex. A. 
Cive Cas: 7§ 13213 

5. Hillman v. Anthony, 
(Tenn.) 444, 

6. Pratt v. Nakdimen, 99 Ark. 293, 
138 SW 974, AnnCas1913A 872. 

7. Goudie v. American Moore Peg 
Col iiCN. HH) S28: 7A 134955 Thayer wv: 
Padelford, 69 N. H. 301, 41 A 447; 
Kendall v. Pickard, 67 N. H. 470, 32 
ee 763). Pike, ‘v. Scott; 160 Ne as 

8. De Soto Lumber Co. v. Loeb, 
110 Tenn. 251, 75 SW 10438; Hillman 
vy. Anthony, 4 Baxt. (Tenn.) 444. 

[a] Additional remedy by judg- 
ment and execution.—(1) The act of 
1875, providing an additional remedy 
by judgment and execution to be 
levied on the property, while general 
in terms, must be confined to parties 
who are in privity with the owner, 
as other parties would not be en- 
titled to such judgment. Taylor v. 
Tennessee Lumber Co,, 107 Tenn. 41, 
63 SW 1130. (2) The bill having been 
framed as for the enforcement of a 
lien by attachment the remedy by 
judgment and execution to be levied 
on the property could not be made 
available upon failure to sue out the 
attachment. Dollman y. Collier, 92 
Tenn. 660, 22 SW 741. 

[b] The levy may be made with- 
out going on the land. Burr v. 
Graves, 4 Lea (Tenn.) 552. 

9. Summerlin v. Thompson, 31 
Fla. 369, 12 S 667. 

10. Oakland Mfg. Co. v. Lemieux, 
98 Me. 488, 57 A 795; Taylor v. Ten- 
nessee Lumber Co., 107 Tenn. 41, 63 
SW 1130; Ragon v. Howard, 97 Tenn. 
334, 37 SW 136; Shelby v. Hicks, 5 
Sneed (Tenn.) 197; Barnes v. Thomp- 


4 Baxt. 


son, 2 Swan. (Tenn.) 313; Piper v. 
Hoyt, 61-Vt. 539, 17 A, 798. 
11. Ragon v. Howard, 97 Tenn. 


334, 87 SW 136. 

12. See statutory provisions. 

13. Warner v. Yates, 118 Tenn. 
548, 102 SW 92. 

[a] Service of process on defend- 
ant.—The attachment being collateral 
to the orifsinal action a judgment by 
default without service of process on 
defendant or notice to him is unau- 
thorized and_ invalid. Brown vy. 
Brown, 2 Sneed (Tenn.) 431. 

[b] Necessity of fiat.—(1) As at- 


the clerk to issue are original and 
ancillary attachments, and no pro- 
vision is made for such issuance in 
case of mechanics’ liens, the attach- 
ment for the enforcement of such 
liens must be issued by the judge or 
chancellor as extraordinary process. 
De Soto Lumber Co. y. Loeb, 110 
Tenn. 251, 75 SW 1043 [dist Brown y. 
Brown, 2 Sneed (Tenn.) 431]; Lane 
v. Wood, 1 Tenn. Cas. 648. (2) It is 
an extraordinary process and cannot 
be issued except upon the order of a 
judge or chancellor in suits begun in 
the circuit. and chancery courts. 
Warner vy. Yates, 118 Tenn. 548, 102 
Sw 92. : 

[c] Where an action is begun by 
original attachment, the attachment 
authorized by the statute to enforce 
the lien may be incorporated with it, 
but CORPO ny pr do the leading 
process. arner vy. Yates, 11 3 
548, 102 SW 92. Mea 

{d] The description of the prop- 
erty contained in the bill may supply 
any defect contained in the attach- 
ment issued thereon. Crumley v. 
Reicon »Co.,) 4°Tenn. Civi- Av) 645. 

14. Summerlin vy. Thompson, 381 
Fla. 369, 12 S 667; Stearns v. Jaudon, 
27 Fla. 469, 8 S 640 (the provision 
requiring the affidavit to state the 
sum due and unpaid specifically, when 
and where the labor was done, and to 
describe the land subject to the lien, 
was not designed to prescribe a 
sufficient formula of allegation as to 
the work and labor done; an affidavit 
which merely stated that work was 
done in and upon the mill was insuffi- 
cient in a proceeding for a lien for 
labor in constructing, repairing, or 
operating a mill). 


{a] In New Hampshire the writ 
must: (1) State the purpose for 
which the suit is brought. Ferns y. 


American Moore Peg Co., 125 A 434. 
(2) Describe the property on which 
plaintiff claims the lien with reason- 
able accuracy. Ferns v. American 
Moore Peg Co., supra; Hill v. Calla- 
han, 58 N. H. 497. (8) Direct the 
officer to attach it to preserve the 
lien. Ferns v. American Moore Peg 
Co., supra; Wason v. Martel, 68 N. H. 
560, 39 A 438. (4) It is insufficient 
to state in the writ that the suit is 
“brought for the purpose of securing 
a mechanic’s lien.” Ferns y. Ameri- 
can Moore Peg Co., supra. 

15. Summerlin v. Thompson, 31 
Fla. 369, 12 S 667. 


Yor later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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ment laws need not be set out,?® and other require- 
ments relating to attachments under the general 
attachment laws are not applicable,7 except as 
provided by the mechanics’ lien statute.1§ 

While scire facias was 
known to the common law, its application to the 
liens 
However, the statutes in some jurisdictions pro- 
vide for the use of scire facias as a proceeding 
Such statutes may 
provide the form of the writ,?1 the mode of serv- 
ice,” and the defenses which may be made.?3 
proceeding is regarded as in rem.?4 


[§ 566] 3. Scire Facias. 


enforcement of mechanics’ 


to enforce mechanics’ liens.?° 


16. Strong v. Lake Weir Chautau- 
quay ete... Assocn 25.1 1a/ 9765, 
882; Hillman v. Anthony, 4 Baxt. 
(Tenn.) 444. 

17. Mcleod v. 


(Tenn.) 196 (the 


Capell, 7 Baxt. 
recitals necessary 


in ancillary attachments are not re- | 


quired). 
18. Strong v. Lake Weir Chautau- 


qua, ete.,, -Assoc., 25 Fila. 765;.6—S 
[al Attachment in manner pro- 


vided by law.—The provision in the 
statute that liens shall be enforced 
“by attachment in manner provided 
by law” refers to the general attach- 
ment laws as to the necessity of 
affidavit and bond. Strong v. Lake 


Weir Chautauqua, etc. Assoc., 25 
Fla. 765, 6 S 882. . 

19. Doellner v. Rogers, 16 Mo. 
340. See Morgan v. Bloecker, 6 Pa. 


Dist. 659, 41 WkKlyNC 127 (only writ 
eee api is that authorized by stat- 
ute). 

20. See statutory vrovisions. 

[a] In proceedings by subcon- 
tractor.—Where the claim is by a 
subcontractor, claimant must procure 
judgment against the contractor and 
proceed by scire facias against the 
owner as directed by statute. Lewis 
v. Williams, 3 Minn. 151; Emmet v. 
Rotary Mill Co., 2 Minn. 286. 

{b] Cautionary lien.—Under 13 L. 
ec 464, and amendments thereto, the 
filing of the claim for mechanic’s lien 
is considered a cautionary lien, which 
being transcribed upon the docket 
forms the record of the claim, and 
the proceedings for its recovery is 
by scire facias or a rule to show 
cause why the amount of the lien 
should not be levied from the de- 
scribed property, its finality being 
dependent upon whether the judg- 
ment is eventually obtained. Arm- 
strong v. Wilmington Sugar Refin- 
ing Co., (Del.) 120 A 94. 

21. Atlantic Terra Cotta Co. v. 
Carson, 248 Pa. 417, 94 A 72; Burger 
vy. S. R. Moss Cigar Co., 225 Pa. 400, 
407, 74 A 219; Wallace Vv. Robinson, 3 
Pa. Dist. & Co. 516; O’Kane v. Mur- 
ray, 25 Pa. Dist. 87 [aff 252 Pa.’ 60, 
97 A 94] (use of word “structure” 
instead of ‘property’ not fatal). 

“The statute enacts that the lien 
shall be enforced by a scire facias 
and provides the form of the writ.” 
Burger y. S. R. Moss Cigar Co., supra. 

22. Burger v. S. R. Moss Cigar 
Co., supra; Atlantic Terra Cotta. Co. 
v. Carson, 53 Pa. Super. 91. 

23. Burger v. S. R. Moss Cigar 
Co., 225 Pa. 400, 74 A 219. 

24. McCullough v. Caldwell, 5 
Ark. 237; Brown v. Morison, 
217; Plummer v. Eckenrode, 
225; Lieb v. Bean, 1 Ashm. (Pa.) 207: 
Anshutz Vie McClelland, 5 Watts (Pa.) 
487. 

25. Lieb v. Bean, 1 Ashm. (Pa.) 
207; Anshutz v. McClelland, 5 Watts 
(Pa.) 487. 

[a] Waiver.—Where the owner of 
a building files a bond to discharge 
a mechanic’s lien against his property 
as provided by the act of June 4, 
1901 (P. L. p 431), and the lien 
creditor, instead of proceeding in the 
manner provided in § 25 of the act, 
issues a sScire facias, and defendant 
files an affidavit to the merits and a 
plea, and also an amended affidavit 
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of suit. 
is founded; 


is statutory.1? 


The 
It must be 


to the merits, and the case is tried 
upon the merits, defendant will be 
presumed to have waived all irregu- 
larities and technicalities, and will 
not be permitted, after a verdict 


against him, to object to the form of) 


the proceedings. | Schellentrager v. 
O’Donnell, 44 Pa. Super. 43. 

26. Anshutz Vv. McClelland, 5 
Watts (Pa.) 487. 

27. Rosenberg v. 
Pa. 162, 87 A 570,.47 LRANS 706, 
AnnCasl1915A 312; Anshutz v. Mc- 
Clelland, 5 Watts (Pa.) 487 (where 
it appears that the.interests of the 
other lienholders are to be taken out 
of the funds raised by the _ sale). 
See McLaughlin v. Smith, 2 Whart. 
(Pa.) 122 (costs are to be paid from 
proceeds of sale). 

[a] 
road is sold by' an order of the 
United States circuit court free from 
liens, the fund to be held until the 
validity of liens are determined, a 
mechanie’s lien upon which no scire 
facias had been filed at the time of 
the sale, which was prior to the ex- 
piration of the two years allowed by 
the act, is fixed upon the fund as of 
the time of the confirmation of the 


Cupersmith, 240 


sale.. New Jersey Bridge Co. v. West 
Chester, etc., Electric R. Co., 35 Pa. 
Co. 78. 


2s. Kees v. Kerney, 5 Md. 419. 


29. Brackney v. Turrentine, 14 
Ark. 416. 

30. Winder v. Caldwell, 14 How. 
(U. S.) 4384, 14 L. ed. 487; Kees -v. 


Kerney, 5 Md. 419; Rynd v. Bakewell, 
87 Pa. 460; Ridgway v. Hess, 1 
Browne (Pa.) 347. 

[a] Lien on several buildings.— 
Where the lien is claimed on several 
buildings, the amount claimed on 
each building should be stated sepa- 
rately and not blended together so 
that the lien on each building is 
claimed for the entire sum. Plum- 
mer v. Eckenrode, 50 Md. 225. 

[b] Separate writs were required 


-for a claim apportioned among sey- 


eral buildings. Jones v. Shawham, 


4 Watts & S. (Pa.) 257; Barnes v. 
Wright, 2 Whart. (Pa.) 193; Smith 
v. Klinger, 9 Pa. Co. 301. See Mun- 


ger v. Silsbee, 64 Pa. 454; Taylor v. 
Montgomery, 20 Pa. 448; Donahoo y. 
Seott; 12) Paz 45. 

{e] No bill of particulars is de- 
mandable, and if the lien claim filed 
does not set out what the statute 
requires, the proper remedy is not 
by a motion for a bill of particulars 
but by motion to quash the writ. 
Wilson v. Merryman, 48 Md. 328. 

{d] Motion to quash.—Defects 
apparent on the face of the lien 
claim may be taken advantage of by 
a motion to quash the scire facias 
issued upon eae claim. Baker v. 
Winter, 15 Md. 

[e] A Speaaty will not destroy a 
claim or its lien since the scire 
facias is but process to enforce the 
claim, and the failure to pursue it to 
judgment is of the Same effect as the 
failure to prosecute other cases. 
Berger v. Long, 1 Walk. (Pa.) 143. See 
infra § 694. 

Lien statement see supra §§ 201-— 
314. 

Plea or affidavit of defense see in- 
fra §§ 602-612. 

31. East Stroudsburg Lumber Co. 


based upon a subsisting lien,?® 
of the amount of the debt being ineidental.?° Hence, 
it will not lie where the lien has been divested by 
a judicial sale.?* 
and gives him an opportunity to show cause against 
enforcing the lien,?® and amounts to the institution 
°9 The writ discloses the facts on which it 
it is in the nature of a declaration 
and the plea is properly directed to it,?° and it 
must be issued*t and served in strict compliance 
with the requirements of the statute.®? 
terested who are not notified as required by the 
statute cannot be prejudiced by any consent agree- 


| Crawford v. Shoe, 


Rule applied.—Where a rail-| 
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the ascertainment 


The scire facias notifies the party 


Parties in- 


4° Pas Dist: “(305 

14) Pal Con 4108 
Stocker’ v. Wood, 44 LancBar (Pa.) 
79; Miles v. Pleasants, 9 WKlyNC 
(Pa:), 628. 

[a] Affidavit of ownership.—Act 
July? ALOT Ce Eep 20.84)) Sel re= 
lating to service of the scire facias, 
is void for uncertainty, and the affi- 
davit of ownership referred to in this 
section is not necessary aS a pre- 
requisite to the issuance of the writ. 
Davis v. Mt. Olivet A. M. E. Church, 
15+ Pal -Dista! 946,533) Pa. Cow Tie 

{b] Time for issuance.—Where 
the statute provides that no -Scire 
facias shall in any case be issued 
fifteen days previous to the return 
day of the next ‘term, the writ cannot 


v. Ottenheimer, 


| be issued within such time and made 


returnable the second term. there- 


after. East Stroudsburg Lumber Co., 
reek v. Ottenheimer, 4 Pa. Dist. 
32. See cases infra this note. 


{a] Service on defendant.—The 
provision requiring service on de- 
fendant personally if he can be 
found within the county, and by 
leaving a copy with some person 
residing in the building if occupied 
as a residence, or if not so occupied 
by affixing a copy on the door or 
other front part of such building, is 
not complied with by mere service 
on defendant. Carswell v. Patzowski, 
19 Del. 593, 53 A 54. 

{b] Return day.—The act of May 
23, 1913 (P. L. p 307), prescribing a 
form for the writ of scire facias, 
does not fix a return day, but the 
blanks in the form indicate that the 
return day is to follow the existing 
rules in the respective counties of 
the state. Wallace v. Robinson, 3 
Pa. Dist. & Co. 516. 

[ec] Return,—(i) A return “scire 
feci’’ is insufficient, and the officer 
should have returned what was 
done as to leaving the copy at 
the building as required by statute. 
Plummer v. Eckenrode, 50 Md. 225. 
(2) A return “served by copy on A., 
one of the defendants,’ and by put- 
ting up a copy in front of the build- 
ing, and nihil as to B, the other 
defendant, was held to be sufficient 
under a statute similar to those con- 
trolling the cases above _ cited. 
Donahoo v. Scott, 12 Pa. 45. 

{[d] Service on  terre-tenants.— 
The fact that the writ of scire facias 
was not issued in compliance with 
the statute in that the terre-tenants 
were not served will not prevent 
judgment against defendants: Gor- 
don v. Norton, 9 Pa. Dist. 29, 23 Pa. 
Co. 158. 
|e] Default judgment.—(1) Where 
there has been personal service upon 
the contractor and a return of nihil 
habet and posting as to the owner for 
more than ten days prior to the re- 
turn day, a judgment by default may 
be entered on the quarto die post. 
Conley v. Zweighaft, 7 Pa. Dist. 87, 
20 Pa. Co. 449. (2) Where a scire 
facias is served by one return of 
nihil habet and by posting, since the 
presumption of service does not 
arise until the return day, fourteen 


| full days should be allowed from the 


return day of the writ for filing an 
appearance. Johnson vy. Zweighaft, 
21 Pa. Co. 297. 
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ment between the mechanic filing the lien and the 
parties against whom the writ issues by which notice 
is waived.2? Under a statute providing for two 
writs of scire facias, one to recover and the other 
to continue the lien, the scire facias to continge 
the lien may issue pending a scire facias to recover.” 
[§ 567] 4. Notice of Pendency of Action.*® In fos 
absence of a statutory requirement, a notice of 
the pendency of the action need not be filed in 
order to hold the property as against purchasers 
pendente lite;*° nor in the absence of a statutory 
requirement is the owner bound to notify assignees 
of the contractor of the institution of a hen suit 
by a subcontractor.*7 However, a statute of gen- 
eral application requiring notice of lis pendens in 
actions affecting the title to real estate excluding 
the common-law doctrine of lis pendens is appli- 
cable to mechanics’ liens,** and the filing of the 
summons and complaint in the lien proceedings does 
not constitute constructive notice to a purchaser,®® 
although the notice of lis pendens is not essential 
to the protection of the lien as against a purchaser 
taking with actual knowledge of the elaim.4® By 
express provision of. the lien statutes in some ju- 
risdictions, a lis pendens notice must be given to 
affect bona fide purchasers for value without no- 
tice.*4_ Under other statutes it is provided that the 
lien shall not continue unless an action to enforce 
it shall be begun and a notice of lis pendens filed 
within a certain time.4? Under statutes of the last 
mentioned class, the lien is lost unless the lis pendens 
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for a longer period than ninety days, 


at ah 


4 


[§§ 566-567 


is filed within the time prescribed,** although the 
debt may be enforced,*# and where the lien upon 
the property 1s discharged by depositing the money 
in court and the lien is shifted to the fund, the 
filing of a lis pendens is unnecessary.*? Where other 
lienholders have been made defendants and a notice 
of lis pendens has been filed, it has been held that 
they need not file further lis pendens,*® although 
it has also been held that a lienholder setting up 
his lien by way of cross bill must also file his 
notice of lis pendens,*? and that, where the notice 
is required to contain the names of the parties, one 
whose lien subsequently matures must amend a lis 
pendens already filed by plaintiff so as to include 
his name therein as a party or serve a lis pendens 
on his own behalf.4® Other statutes requiring a 
notice of lis pendens, however, are held not to make 
the notice a condition to the enforcement of the 
lien as against the owner,*® but to be intended for 
the protection of third persons who may deal with 
the property.°° So where the lien claimant is re- 
quired at the time of filing the complaint and issuing 
summons to publish a notice of his claim for a cer- 
tain time in a newspaper notifying all persons 
holding or claiming liens on the premises to appear 
and exhibit them,°*! it has been held that the failure 
to publish such a notice does not defeat claimant’s 
right of action where it does not appear that there 
are any other liens, as in such case defendant is 
not prejudiced.*” 


Cancellation or vacation of notice. Under a stat- 


ence to a mechanic’s lien, is not a 


ions McKim y. Mason, 3 Md. Ch. 
34. Worrilow v. Chester Land Co:, 


5 Pa. Dist. 641. 

[a] Apportionment.—On an ap- 
portioned claim the scire facias to 
recover will be as many as there are 
apportioned houses in the claim, but 
on a scire facias to revive, no mat- 
ter how many apportions there may 
be in the claim filed but one scire 
facias should issue. Worrilow v. 
Chester Land Co., 5 Pa. Dist. 641. 

35. Lis pendens pe cneraly, see Lis 
Pendens 38 C. J.p1 

Under Torrens Act see Registration 
of Land Titles. 

36. Tulloh. v. Boyce, 37. Calx= A, 
TOL T4 P6380) LITER S472 

37. Woodward v. Union Trust Co., 
262 Fed. 627. 

38. Glass v. Zachow, 156 Wis. 21, 
145 NW 236. 

39. Glass v. Zachow, supra. 

40. Smith v. Faris-Kesl Constr. 
Co., 27 Ida. 407,.150 P 25. 

41. McKenzie v. Fellows, 97 Miss. 
31, 52 S 628. 

42. See statutory provisions. 

43. Mich.-— Mueller Furnace 
Co. v. Wayne Cir. Judge, 226 Mich. 
672, 198 NW 248. 

N. Y.—Hammond v. Shephard, 50 
Hun 318, 3 NYS 349; Danziger v. 
Simonson, 53 N. Y. Super. 158 [aff 116 
N. Y. 329, 22 NH 570]; Matter of 
Gabler, 57 Misc. 148, 107 NYS 542; 
Bowes v. New York Christian Home, 
64 HowPr 509. Compare Wright v. 
Roberts, 8 NYS 745 (where after 
judgment it was held that the filing 
of a complaint might be held to be 
notice of the pendency of an action). 

Alta.—Gorman  v. Archibald, 1 
Alta. L. 524, 8 WestLR 916. 

B. C.—Dunn v. Holbrook, 7 B. C. 
5038. 

Man.—Meunier v. Hinman, 27 
Man. 69, 30 DomLR 114, [1917] 1 
WestWkly 121. 

Ont.—St. Clair Constr. Co. v. Far- 
rell, 49 Ont, L. 201, 19 OntWN 503, 
64 DomLR 345. 

{al Em action to enforce another 
Tien.— Under a statute which provides 
that no lien shall bind the property 


unless an action is commenced within 
that time and a notice of the pend- 
ency of such action is filed with the 
clerk of the county, and that if a 
claimant is made a defendant to any 
action brought to enforce any other 
lien the notice of the pendency of 
such action must be filed by him, a 
defendant in mortgage foreclosure 
proceedings who claims a mechanic’s 
lien must, in order to maintain his 
lien, file a notice of the pendency of 
the action to foreclose the mechanic’s 
lien. Danziger v. Simonson, 116 N. Y. 
329, 22 NB 570: 

[b] Filing.—It is sufficient that 
plaintiff hand the certificate of lis 
pendens to the proper official on the 
last day for filing, although the 
entry thereof may not be made by 
the officer until the next day. Gor- 
man v. Archibald, 1 Alta. L. 524, 8 
WestLR 916. 

{c] Time for filing.—(1) Where 


the last day falls on Sunday, a no- 


tice filed upon the next day is too 
late. Bowes v. New York Christian 
Home, 64 HowPr (N. Y.) 509. (2) 
Fraction of a day will not be con- 
sidered in computing the time. 
Clarke v. Moore, 1 Alta. L. 49, 1 
WestLR 408. 

[d] Realization of lien.—(1) The 
certificate of lis pendens need not 
apply to statutory expression ‘‘to 
realize the lien,’ it being sufficient 
that the purpose be indicated by the 
mention of the title or interest as 
called in question under the Mechan- 
ics’ Lien Act. Revelstoke Saw Mill 
Co. v. Alberta Bottle Co., (Alta.) 21 
DomLR 779, 30 WestLR 312, 7 West 
Wkly 1002 [aff 9 Alta. L. 155]. (2) 
Under Mechanics’ and Wage Earners’ 
Lien Act § 22, Rev. St. (1902) e 110, 
in order to preserve a mechanic’s 
lien, it is necessary, besides com- 
mencing an action, to register a 
certificate of lis pendens in respect 
thereof, according to form No. 6 in 
the schedule, in the proper registry 
or land titles office within the time 
prescribed, and aé_ certificate that 
some title or interest in the land is 
called in question, without any refer- 


sufficient compliance with the stat- 
ute. Curtis v. Richardson, 18 Man. 
519, 10 WestLR 310. 

{e] Misnomer.—Where in lis pen- 
dens the “New York Central & Hud- 
son River Railroad Company,’ and 
not the ‘‘New York Central Railroad 
Company,” was named as owner, an 
objection of misnomer was without 
force, where the company had popu- 
larly been known by the former 
name, and no one claimed to have 
been misled. Lincoln Nat. Bank v. 
John Pierce Co., 98 Misc. 325, 164 
NYS 421. 

44. Wardv. Kilpatrick, 85 N. Y. 413, 
39 AmR 674 [aff 9 NYWklyDig 3421]. 

45. Ward, v. Kilpatrick; '85.. Ni WwW. 
413, 39 AmR 674; Sheffield v. Robin- 
son, 73. Hun 173, 25 NYS 1078. 

46. McAllister v. Case, 15 Daly 
299, 5 NYS 918; Lincoln Nat. Bank v. 
John Pierce Co., 98 Misc. 325, 164 
NYS 421; J. J. Newman Lumber Co. 
v. Wemple, 56 Misc. 168, 107 NYS 318. 

47. L. J. Mueller Furnace Con ws 
Wayne Cir. Judge, 226 Mich. 672, 198 
NW 248. 

48. Charles M. Gray Marble, etc., 
Co. v. Schaefer, 206 App. Div. 167, 
200 NYS 610 [aft 237 N. Y. 576 mem, 
143 NE 749 mem]. : 

49. Lavyerentz v. Craig, 74 Colo. 
297, 219, By U9) 225 P 250s Sulias: Ww. 
Callahan, 63 Minn. 154, 65 NW 267 
(the filing of a notice of lis pendens 
was not under the statute a condition 
precedent to an action to enforce the 
lien and did not go to the jurisdiction 
of the court, but the failure to file 
it may be a ground for a motion 
before trial to require it to be filed 
but could not be raised after trial 
by objection to the rendition of the 
judgment). See Sheridan v. Cameron, 
65 Mich. 680, 32 NW 894 (dictum to 
effect that lis pendens is not neces- 
sary as between original parties to 


bill). 

50.. Laverentz v. Craig, 74 Colo. 
297, 219 B<779, 225 P-250. 

51. See Lonkey v. Wells, 16 Nev. 
271; Sandberg v. Victor Gold, etc., 
Min. Co., 24 Utah 1, 66 P 360. 

52. Lonkey Vv. Wells, 16 Nev. 271; 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§§ 567-570] 


ute providing for the cancellation of a notice of 
lis pendens after settlement, discontinuance, abate- 
ment, or final judgment in an action, a notice of lis 
pendens should be canceled where the lien is dis- 
charged by failure to begin the action to foreclose 
within the time prescribed by statute.°* Where, 
by reason of the defect in the statement of claim, 
proceedings to enforce the lien cannot be regarded 
as having been instituted, a certificate that an action 
to realize the lien has been commenced is properly 
vacated,°* notwithstanding after its issuance amend- 
ments have been made curing the defect in the 
statement of claim.°® 

[§ 568] I. Pleading—1. In General. 
with general rules the issues must be presented by 
pleadings appropriate to the form of remedy in 
which the hen is enforced.®® 

Petition for general settlement. Under a statute 
authorizing the owner to file a bill for a general 
settlement, the primary inquiry being directed to 
the ascertainment of the owner to the contractor 
and the amount due each of the persons having 
liens,®” it has been held that the same strict for- 


Elliott v. Ivers, 6 Nev. 287; Sandberg 
v. Victor Gold, etc., Min. Co., 24 Utah 
1, 66 P 360. 

53. Martens v. O’Neill, 131 App. 
Div. 123) 115 NYS 260) 1° NyCiv Proc 


Lichtenfeldt, 
1969. 
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In accordance . 


Ky.—Newport, etc., 
72 SW 1778, 


Mich,—Clark v. Raymond, 27 Mich. 


[40 C.J.] 417 


mality in pleading is not required as in other pro- 
ceedings in law or equity.®® 

[§ 569] 2. Declaration, Complaint, Bill, or Peti- 
tion—a. Necessity. A power of attorney to enter 
judgment is sufficient to authorize a judgment with- 
out a complaint when the material averments are 
inserted in the power.®® And where the statute 
requires an adjudication of all recorded claims in 
one action, it is sometimes held that formal plead- 
ings on the part of claimants who may come into 
the proceeding and prove their liens are not neces- 
sary.°° Where the remedy is by scire facias no 
declaration is necessary.®? 

[§ 570] b. Form, Requisites, and Sufficiency—(1) 
In General. Plaintiff’s pleadings in an action to 
foreclose a mechanic’s lien are in general subject 
to the rules applicable to pleadings in other ae- 
tions.®°? Relief can be no greater than that justified 
by claimant’s allegations, and the right to a me- 
chanic’s lien, being entirely dependent upon statute, 
the facts upon which such lien arises and which 
authorize its enforcement under the statute must 
be alleged,®? and the pleading which does this is 
a cause of action, which includes 
every fact necessary for complainant 
to prove to entitle him to succeed, 


every fact that defendant would have 
a right to traverse. North Side Sash, 


Lumber Co. v. 
24 KyL 


293 [rearg den 134 App. Div. 924 mem, 
118 NYS 1123 mem]. 
54. Horne v. Jenkyn, 5 Alta. L. 
359, 6 DomLR 54, 2 WestWkly 929. 
55. Horne v. Jenkyn, supra. 
56. See infra §§ 569-636. 
Pleading in: 
Civil actions generally ‘see Pleading 
b3h. CyerTii 
mA generally see Equity §§ 389- 
67 
57. 
58. Geweke v. Hilsinger, 
A. 467. 
{a] Complaint by owner against 
general contractor and subcontractor 
to ascertain latter’s claims and to 
apply proceeds to payment and to 
discharge plaintiff and to restrain 
defendants from filing liens see Stim- 


See statutory provisions. 
Le EEL TS 


son v. Dunham, etc., Co., -146 Cal. 
281 97.9) P96 8: . 
59. Agard v. Hawks, 24 Ind. 276. 


60. Hunter v. Truckee Lodge No. 
14 1.0. O. F., 14 Nev. 24. 

Consolidation of proceedings gen- 
‘erally see supra § 512. 

Necessity to prevent running of 
limitation see supra § 527. 

61. See supra § 566. 

62. Duffy v. McManus, 3 
Smith (N. Y.) 657, 4 AbbPr 432. 

63. Ala.—Cook v. Rome Brick Co., 
98 Ala. 409, 12 S 918. 

Alaska.—Irvine v. McDougall, 4 
Alaska 702. 

Ark.—Rhyne v. Beloate, 144 Ark. 
492, 223 SW 366; Anderson v. Sea- 
mans, 49 Ark. 475, 5 SW 799; Chaffin 
Vv. McFadden, 41 Ark. 42; Arkansas 
Cent. R. Co. v. McKay, 30 Ark. 682. 

Cal.—Davis v. Treacy, 8 Cal. A. 395, 
Sigabeaise : 

Colo.—Ford Gold Min. Co. v. Lang- 
ford, 1 Colo. 62; Arkansas River, etc., 
Coleive “linn, on COLON Anos Lee oo. ue, 
1006. 

Ga.—Snow v. Council, 65 Ga. 123. ~ 

Ill. Belanger v. Hersey, 90 Ill. 70; 
Crowl v. Nagle, 86 Ill. 437; Gould v. 
Garrison, 48 Ill. 258; Scott v. Keeling, 
25 Ill. 358; Montag v. Lynn, 25 Ill. 
169; Phillips v. Stone, 25 Ill. 77; 
Shields v. Sorg, 129 Ill. A. 266 [aff 
233 Ill. 79, 84 NE 181]; Hindert v. 
American Trust, etc., Bank, 100 Ill. 
A. 85; Seiler v. Schaefer, 40 Ill. A. 


74. 
Ind.—Crawford v. Crockett, 55 Ind. 


220. 
Iowa.—Roberts v. Campbell, 59 


Iowa 675, 13 NW 846; Greene v. Ely, 
2 Greene 508. 


[40 C. J.—27] 


De By 


6. 

Mo.—Heltzell v. Langford, 33 Mo. 
396. 
Mont.—McGlauflin v. Wormser, 28 
Mont. 177, Tae 428% 
Nev.—Skyrme v. Occidental Mill, 
ete., Co., 8 Nev. 219. 

N.: J.—James v. Van Horn, 39 N. J. 
Summerman v. Knowles, 33 


N. Y.—Dufty v. McManus, 3 EB. D. 
Smith 657, 4 AbbPr 432; Foster v. 
Poillon, 2 'E. D. Smith 556, 1 AbbPr 
321; Cronkright v. Thomson, 1 HE. D. 
Smith 661. 

Oh.—Watkins v. Shaw, 7 Oh. Cir. 
Ct 415, 4 Ohs (Cir, Dee, 660: 

Or.—Pilz v. Killingsworth, 20 Or. 
432, 26 P 305; Dalles Lumber, etc., Co. 
v. Wasco Woolen Mies) Co..3 Or. 
527. 

Pa.—Ely-v. Wren, 90 Pa. 148. 

Tex.—Pool v. Sanford, 52 Tex. 621; 
Sedgwick v. Patterson, y Tex. Unrep. 
Casi e230 27> Cleveland v. Kinnear, 
(Commn,. A.) 268 SW 722; General 
Bonding, ete., Co. v. McCurdy, (Civ. 
A.) 183° ‘SW 796; Rhodes v. Jones, 26 
Tex. Civ. A. 568, 64 SW 699; Lignoski 
v. Crooker, (Civ. AS i22 SW 774. 

W. Va.—-Lunsford v. Wren, 64 W. 
Va. 458, 63 SE. 308; Central City 
Brick Co. v. Norfolk, ete., R. Co., 44 
W. Va. 286, 28 SE 926. 
Wis.—Shaw v. Allen, 24 Wis. 563; 
Du Bay v. Uline, 6 Wis. 588; Dean v. 
Wheeler, 2 Wis. 224; Dewey v. Fi- 
field, 2 Wis. 73. 

See Canton Roll, ete., Co. v. Rolling 
Mill Co. of America, 155° Fed. 321 
(where the court was of the opinion 
that the mere allegation that com- 
plainant is entitled to and has filed 
a mechanic’s lien without stating 
when it filed it, or where, or any other 
essential facts showing whether it 
is in such form and substanee as to 
constitute it a lien in fact was in- 
sufficient, but also held that the debt 
would not support a valid mechanic’s 
lien, and on appeal [mod on other 
ground 168 Fed. 465, 983 CCA 621 (app 
dism 214 U. S. 500 mem, 29 SCt 698 
mem, 53 L. ed. 1060 mem, and certio- 
rari den sub nom. Logan y. Farmers’ 
Deposit Nat. Bank, 214 U. S. 513 
mem, 29 SCt 694 mem, 53 L. ed. 1062 
mem) ], the court sustained the valid- 
ity of the lien without adverting to 
the pleading point). 

[a] Statememt of cause of action. 
—It is essential to the jurisdiction of 
the court to foreclose a mechanic’s 
lien that the bill show on its face 


ete., Co. v. Hecht, 295 Ill. 515, 129 NE 
273 [rev 216 Ill. A. 464]. 

{b] Allegation of facts as distin- 
guished from mere reference to ex- 
traneous matters, as what the lien 
claim contains, is necessary and a 
petition which merely refers to a no- 
tice of lien without alleging essential 
facts upon which the lien is based 
is fatally defective. Fay v. Adams, 

Mo. A. 566. 

[c] Who may object.—In declara- 
tions to enforce a mechanic’s lien for 
labor and materials, a failure to aver 
or state the manner of service of the 
summons as provided by the statute 
may be availed of only by the builder, 
since it merely affects the form of 
judgment against him. James v. 
Vani Hornyeso Ne ues luaobise 

{d] Contract lien on homestead.— 
(1) Where a contract for the erection 
of a building on a homestead by its 
own terms creates a lien in favor of 
the contractor, an allegation that the 
contract was filed with the county 
clerk and recorded by him in a speci- 
fied book shows sufficient compliance 
with the statute requiring mechanics’ 
liens’ on homesteads to be recorded 
and also with the provision requiring 
such contracts to be recorded in a 
book kept for that purpose. Lignoski 
v. Crooker, (Tex. Civi A, )' 22 ‘Swe Wa: 
(2) To give a district court juris- 
diction to foreclose a lien on a home- 
stead, the petition must show com- 
pliance with the statutes and Const. 
art 16 § 50, exempting homestead 
from forced sale, except on lien for 
work or materials contracted for in 
writing, with consent of wife given 
in same manner as is required in 
making sale and conveyance of home- 
stead. Cleveland v. Kinnear, (Tex. 
Commn. A.) 268 SW 722. 

{e] Blanket or segregated lien.— 
Where the facts stated will support 
any kind of lien, it is enough to make 
a cause of-action, even though they 
will not support a blanket lien and 
the court may in furtherance of 
equity allow a segregated lien upon a 
blanket statement. Buerger Inv. Co. 
v. B. F. Salzer Lumber Co., (Colo.) 
237 P 162. : 

{f] When personal liability of the 
owner to the materialman may be en- 
forced under fixed statutory condi- 
tions, the pleading must show that 
all steps prescribed by the statute 
have been taken. Crawford v, Crock- 
ett, 55 Ind. 220, 
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sufficient®* if it conforms in other respects to the 
general rules governing the sufficiency of pleading 
in a particular forum.®* Aside from this there is 
no peculiar rule of pleading which is especially and 
only applicable to petitions for the enforcement 
of mechanics’ liens.°* While it is held that plain- 
tiff’s bill should show that the suit was begun before 
the statutory period of limitation expired,°* where 
the record shows that the suit was instituted in 
time the bill need not allege the fact affirmatively, 
since the court will take notice of the record.®* Mat- 
ters which cannot affect the lienor’s right to a lien 
need not be alleged.®? 

Bond to discharge lien. The sufficiency of a com- 
plaint in an equity action against sureties on a 
statutory bond given to discharge the lien has been 
treated elsewhere.”° 

Proceedings by assignee. Under a statute pro- 
viding that the lien claimant may assign his claim 
in writing, it is not necessary in a proceeding by 
the assignee to allege that the assignment was in 
writing.“ A complaint which alleges an assignment 
of the claim and demand of the person entitled to 
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_plished.*® 
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[§§ 570-571 


perfect the lien is sufficient without an allegation 
that the right to file a lien has been assigned.” 

Consolidated proceedings. Where lien actions have 
been consolidated for trial, the allegations of the 
various complaints may be taken together and 
treated as one pleading, the allegations in one com- 
plaint remedying the defects or omissions in 
another.** 

[§ 571] (2) Purpose of Suit. In so far as the 
facts authorizing an enforcement of the lien are 
to be alleged, the purpose of the suit must appear,’* 
and although the remedy is by a personal action, 
it must be adapted to the object to be accom- 
And in an action in which the judgment 
is purely to enforce the lien, and not generally 
against defendant, directing execution be levied 
upon the particular property, the pleading should 
set up the manner in which defendant is lable 
in order that the proper form of judgment may 
be entered.7° If there is a prayer for personal 
judgment by one who is not entitled to such relief 
in a pleading which is sufficient for the enforcement 
of the lien, such prayer is of no consequence and 


64 Alaska.—Labay v. Northern 
Min., etce., Co., 5 Alaska 134. 

ee v. Britt, 56 Fla, 839, 47 
S 799. 

Ga.—Arnold v. Farmers’ Exch., 123 
Ga. 731, 51 SE 754. 

cee Pee v. Holmes, 33 Ill. A. 
B12 As 

Ind.—National Lumber Co. __ v. 
Hobbs, 74 Ind. A. 476, 129 NE 255; 
Rooker y. Ludowici Celadon Co., 53 
Ind. A. 275, 100 NE 469. 

Mo.—Kasper v. St. Louis Terminal 
R. Co., 101 Mo. A. 328, 74 SW 145; 
Walker v. O’Donohoe, 67 Mo. A. 660; 
Bricker v. Gresham, 1 Mo, A. 421. 

Nebr.—Hardy v. Miller, 11 Nebr. 
395, 9 NW 475. 

Nev.—Skyrme v. Occidental Mill, 
etc., Co., 8 Nev. 219. 

N. J.—Cornell v. Matthews, 27 N. J. 
L 


. 522, 
N. Y.—Albright v. Trinity Presb. 
Church, 170 App. Div. 70, 157 NYS 79. 

Okl.—Scroggy v. Kelley, 82 Okl. 
398, 122 P 694. ; 

Tex.—Gillespie v. Remington, 66 
Tex. 108, 18 SW 338. 

Wash.—Lee v. Kimball, 45 Wash. 
656, 88 P 1121. 

W. Va.—Bartholow v. Hoge, 71 W. 
Va. 427, 76 SE 813. 

{a] Language of statute.—A bill 
in chancery setting up a mechanic’s 
lien need not be in the exact lan- 
guage of the statute, but is sufficient 
if it shows by appropriate words that 
the statute has been complied with. 
Bartholow v. Hoge, 71 W. Va. 427, 76 
SE 813. 

{b] Credit to building.—To entitle 
a materialman to a mechanic’s lien 
on a building erected for the owner 
by a contractor, the materialman need 
not allege that he sold the material 
on the credit of the building. River- 
side Lumber Co. v. Schmidt, 130 Mo. 
Ay 227,109; SW 71. 

{c] Forms of pleading in full, in 
substance, or in part may, be found 
in McCormack v. Phillips, 4 Dak. 506, 
34 NW 39; Robertson v. Moore, 10 
Ida. 115, 77 P 218; Doyle v. Munster, 
27 Ill. A. 130 (petition by subcon- 
tractor); Price v. Jennings, 62 Ind. 
111 (complaint by materialman 
against owner and subsequent pur- 
chaser); National Lumber Co. yv. 
Hobbs, 74 Ind. A. 476, 129 NE 255 
Q(ien on a leasehold estate); Mont- 
pelier Light, etc., Co. v. Stephenson, 
22 Ind. A. 175, 58 SE 444 (complaint 
setting up special contract and per- 
formance without bill of particulars) ; 
Boude v. Methodist Episcopal Church, 
47 Iowa 705; Briggs v. Worrell, 33 
Mo. 157 (complaint against owner 


and subsequent purchaser held suffi- 


Canadian Pac. R. 


cient on motion in arrest, although 
inartificially drawn); Cole v. Barron, 
8 Mo. A. 509 (sufficient allegations 
as to contract with owner); Bogue v. 
Guthe, 54 Nebr. 236, 74 NW _ 588; 
Clarke v. Heylman, 80 App. Div. 572, 
80 NYS 794 (complaint by subcon- 
tractor who performed his own and 
the original contractor’s contract 
after abandonment by the contrac- 
tor); Stark v. Simmons, 54 Oh. St. 
435, 43 NE 999; Kloeppinger  v. 
Grasser, 25 Oh. Cir. Ct. 90 (petition 
by subcontractor against owner after 
notice prescribed by statute and no 
dispute by contractor). 

{[d] Order in which averments 
made.—It is not necessary that the 
declaration should conclude with the 
proinde producit sectam clause, nor 
that the averment of the lien claim 
should precede the formal close of 
the count. The statement of the lien 
claim concludes the declaration. Cor- 
nell v. Matthews, 27 N. J. L. 522. 

{e] Particulars of residence of 
claimants held sufficient. Crerar v. 
Co3uby Ont eases 
2 OntWR 187, 23 CanLTOccNotes 171. 

65. Robertson v. Moore, 10 Ida, 
a Ws YW hry 

66. Benner v. Schmidt, 44 111. A. 304. 

67. North Side Sash, ete., Co. v. 
Hecht, 295 111.515, 129 NE 273; Rich- 
mond Sav. Bank v. Powhatan Clay 
Mfg. Co., 102 Va. 274, 46 SE 294; 
ee v. Bartz, 65 Wash. 395, 118 P 

[a] Bill held to show lien had ex- 
pired.—Hayes v. Armstrong, 145 Md. 
268, 125 A 610. 

68. Twitchell v. Devens, 45 Mo. A. 
283; Hayden v. Wulfing, 19 Mo. A. 
358; Sands v. Stagg, 105 Va. 444, 52 
SE 633, 54 NE 21 (a bill need not 
allege that the suit was brought 
within the time prescribed after the 
amount claimed became _ payable, 
where it alleges the dates on which 
the amounts became due and payable 
and it appears from the date of the 
process that the suit was brought 
within the statutory period). 

[a] An allegation that the lien 
was “duly continued” and that the 
order continuing it was “duly en- 
tered” is sufficient. Charles Schnei- 
der, Coi,yv,, Aitna -AcG., sete, (Co... 169 
App. Div, 584, 155 NYS 171. 

Allegation of: 

Completion of work or performance 

of contract see infra § 587. 

Time of furnishing work or material 

see infra § 586. 

69. -Waterbury Lumber, etc., Co. v. 
Coogan, + 73~.Connm, 15195, 48 VA 204% 
Rhodes v. Webb-Jameson Co., 19 Ind. 
A. 195, 49 NE 288; Steel Brick Siding 


Co. v. Muskegon Mach., etce., Co., 98 
Mich. 616, 57-NW 817. 

[a] Notice of lis pendens.—A com- 
plaint to enforce a lien need not al- 
lege that notice of lis pendens has 
been filed with the register of deeds, 
as proof of that fact may be made 
without pleading it. John Paul Lum- 


ber Co. v. Hormel,-61 Minn. 303, 63 
NW 718. 

70. See supra § 496. 

71. Patent Brick Co. v. Moore, 75 


Cal. 205, 16 P 890; Small v. Foley, 8 
Colo. Ax 435, 40 P 64. 

72. Eagle Gold Min. Co. v. Bryarly, 
28 Colo. 262, 65 P 52. 

[a] Petition held sufficient. — 
Teg uS v. Walker, 141 Ga. 644, 81 SE 


we 

73. Tyler v. J. I. Mitrovich Bldg. 
Co., 47 Cal. A..59, 190 P° 208; Olson- 
Mahoney Lumber Co. v. Dunne Iny. 
Cones! Cal VAG iss 20 «Loo. las. 

Procedure after consolidation gen- 
erally see infra § 515. 

Pleadings in consolidated actions 
generally see Actions § 350. 

74 Foster v. Poillon, 2 E. D. Smith 
GN Xi) 06. Lae DOP Rr 8 2a. ; 

[a] Complaint for work and labor. 
—A complaint simply in the ordinary 
form for work and labor will not 
authorize a judgment or decree for a 
lien. Arkansas River, etc. Co. v. 
Flinn, 3 Colo. A. 381, 33 P 1006; Fos- 
ter, vVigiPoillon) <2. 7h. Ds bth, GN jays) 
556, 1 AbbPr 321; Shaw v. Allen, 24 
Wis. 568; Du Bay v. Uline, 6 Wis. 
588; Dewey v. Fifield, 2 Wis. 73. But 
see Spence v, Etter, 8 Ark. 69 (decla- 
ration may be in usual form and need 
not refer to lien). 

75. Mason vy. Heyward, 5 Minn. 74; 
Dewey v. Fifield, 2 Wis. 73. 

[a]  Prayer.—The complaint must 
pray for a lien on the premises under 
a statutory provision that ‘a claim 
or petition” for the lien must be filed. 
McCarty v. Van Etten, 4 Minn. 461. 

76. Steinmetz v. Boudinot, 3 Serg. 
& R. (Pa.) 541; Dewey v. Wifield, 2 
Wis. 73. See Coddington v. Beebe, 
29 N. J. Li. 550; Cornell v. Matthews, 
27 N. J. L. 522 (which cases were 
under a statute requiring the declara- 
tion to conclude with an averment 
that the debt is a lien upon the 
premises). 

[a] Prayer for execution.—It is 
not necessary that a petition to en- 
force a lien should pray for an exe- 
cution against the property. If the 
account filed with the pleadings and 
that filed with the claim for lien cor- 
respond, it sufficiently appears that 
the suit is for the purpose of enforc- 
me ihe ees Johnson v. McHenry, 27 

Oo. é 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


we 


§§ 571-574] 


cannot affect the right to the enforcement of the 
lien.*7 

[§ 572] (8) Status of Claimant. The class of 
lenors to which complainant belongs should not 
be alleged as a conclusion but the facts establish- 
ing it should be pleaded.78 So a bill for a me- 
chanic’s lien need not in express terms allege 
complainant to be either a contractor or a sub- 
‘contractor if the material facts necessary to establish 
the capacity in which the right to relief is claimed 
are alleged.’® 

[§ 573] (4) Anticipating Defense. Matters purely 
of a defensive nature need not be anticipated and 
negatived in claimant’s pleading.*® 

[§ 574] (5) Joinder of Counts and Causes.2: A 
cause of action for enforcement of a lien should not 
be joined with one for the collection of a debt not 
included in the lien claim,’? and sometimes it is 
expressly provided by the statute that no other cause 
of action shall be joined with the equitable action 
to foreclose the mechanic’s lien ;8* but no misjoinder 
results from the seeking of such relief as is neces- 
sary to effect the foreclosure of the lien,84 as under 
allegations setting up fraudulent conveyances to de- 
feat the lienor.8® Allegations of the steps taken 
to obtain a lien do not constitute a separate cause 
of action, but merely show the right of plaintiff 


77. Kasper _v. St. Louis Terminal 


MECHANICS’ LIENS 


the land shall be subject to a lien 
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to have the property in controversy subjected to 
the payment of his judgment,*® nor is a bill multi- 
farious for making prior mortgagees parties and 
seeking as against them to subject to complainant’s 
demand that part of the value of the property which 
resulted from the improvements which complainant 
put upon it in labor and supplies.67 And where 
claimant’s lien applies only to the extent of the 
amount due from the owner to the principal con- 
tractor, allegations of such amount, although ap- 
propriate to a cause of action in assumpsit, are 
equally appropriate to an action in equity to en- 
force a subcontractor’s or materialman’s len, and 
do not constitute a misjoinder of causes.5* So 
separate counts may be joined in an action against 
the owner and his contractor, presenting two theo- 
ries: (1) That plaintiff’s claim is founded on a con- 
tract with the owner, in which ease the lien is 
enforceable for the whole amount, by reason of 
the personal liability of the owner. (2) Setting 
up the rights of a subeontractor or materialman 
furnishing the contractor, in which ease the len 
is worked out by a species of subrogation.®? 
Separate statement.°® Where separate liens may 
be joined in one complaint, it is sufficient if the 
facts concerning each are embraced in separate and 
distinct statements without the formality of number- 


tificate might be maintained as one 


R. Co., 101 Mo. A. 328, 74 SW 145. 

Joinder of counts and causes sec 
infra § 574. 

78. Salem v. Lane, etc., Co., 189 
Til. 593, 602, 60 NE 37, 82 AmSR 481. 
Compare Gates v. O’Gara, 145 Ala. 
665, 39 S 729 (holding that lien as 
materialman could not be had where 
plaintiff did not sue in that ca- 
pacity). 

“The class of lienors to which a 
complainant belongs is not to be de- 
termined from the conclusion of the 
pleader but from the facts alleged on 
which such conclusion rests.” Salem 
v. Lane, etc., Co., supra. 

79. Salem v. Lane, etc., Co., supra. 

80. Cal.—West Coast Lumber Co. 
v. Newkirk, 80 Cal. 275, 22 P 231. 

Colo.—Kennicott-Patterson Trans- 
fer Co. v. Modern Smelting, etc., Co., 
26) Colo; * ALS 135) P41 Pl144) Clark 
Hardware Co. v. Centennial Tunnel 
Min. Co., 22 Colo. A. 174; 123 P 322; 
Colorado Iron Works vy. Taylor, 12 
Colo. A. 451, 55° P 942. 
aes C.—Spalding v. Dodge, 17 D. C. 
a . 

Fla.—MecDonald v. Erwin, 53 Fla. 
1079, 43 S 872; Summerlin v. Thomp- 
son, 31 Fla. 369, 12 S 667. 

Ga.—Arnold v. Farmers’ Exch., 123 
Ga. 731, 51° SHE 674;-R.-C. Wilder’s 
Sons Co. v. Walker, 98 Ga. 508, 25 SE 
571. 

Ill.—Portoues v. Holmes, 33 Ill. A. 
312 [aff 132 Ill. 377, 23 NE 349]. 

Mich.—Smalley v. Ashland Brown- 
Stone Co., 114 Mich. 104, 72 NW 29. 

N. D.—Robertson Lumber Co. v. 
Edinburg State Bank, 14 N. D. 511, 
105 NW 719. 

Pa.—Dougherty v. Loebelenz, 9 Pa. 
Super. 344, 43 WklyNC 447. 

[a] Exceptions.—Under the gen- 
eral rule that at law if there is first 
“a general clause, and afterward a 
separate and distinct clause, some- 
thing which would otherwise be in- 
cluded in it, a party relying upon 
the general clause, in pleading may 
set out that clause only, without no- 
ticing the separate and_ distinct 
clause which operates aS an excep- 
tion.” Portoues v. Holmes, 33 Ill. A. 
31259304 Patt L82esht 0377) (22 ONE 
349] 


[b] Notice disclaiming responsi- 
pbility.—Under a statutory provision 
that certain buildings constructed 
on land with the knowledge of the 
owner thereof shall be held to have 


been constructed at his instance, andl 


therefor, unless the owner shall give 
proper notice that he will not be re- 
sponsible for such construction, the 
giving of such notice is a matter of 
defense, and need not be denied in 
the complaint, in an action to fore- 
close such a lien. West Coast Lum- 
ber Co. v. Newkirk, 80 Cal. 275, 22 P 


231; Fisher v. McPhee, etc., Co., 24 
Colo" As"420:2 135 RP <41'32 
{c] Abandonment of lien by ac- 


ceptance of note.—A complaint set- 
ting up the execution of a note for 
the amount of the lien claim and al- 
leging that plaintiff did not intend to 
waive or abandon his lien by taking 
the note, which is tendered back, is 
not demurrable. Hersh v. Carman, 
51 Nebr. -784, 71 NW 713. 

{d] Waiver.—The fact that a ma- 
terialman gave credit solely to the 
contractor, and agreed to waive his 
right to a lien, are matters of de- 
fense, and need not be negatived in 
an action to establish a mechanic’s 
lien as part of plaintiff's main case. 
Dougherty v. Loebelenz, 9 Pa. Super. 
344, 438 WklyNC 447. 

{e] Provisions in contract of sale. 
—Where a contract of sale provided 
for an expenditure of a certain sum 
for improvements it is not necessary 
that the complaint for the enforce- 
ment of a mechanic’s lien for such 
improvements should show that the 
sum provided for in the contract of 
sale had not been expended before 
the material for which the lien is 
sought had been furnished. Colorado 
Iron Works vy. Taylor, 12 Colo. A. 451, 
55°P 942. 

{f] Rule applied where claimant 
set up his lien in an answer in the 
nature of a cross bill. Smalley v, 
Ashland Brown-Stone Co., 114 Mich. 
104, 72 NW 29. 

81.: Joinder of: 

Causes of action generally see Ac- 

tions §§ 188-274. 

Liens see supra § 511. 

Separate statement of causes of 
action generally see Pleading [31 Cyc 
116]. 

@2. Schillinger Fire-Proof Cement, 
ete., Co. v. Arnott, 14 NYS 326; Bag- 
shaw v. Johnston, 3 Ont. L. 58, 22 
CanLTOccNotes 33. 

{a] Rule applied.—A claimant 
cannot join an architect for the pur- 
pose of recovering damages because 
of his fraudulent refusal of a certifi- 
cate, although it seems that against 
the owner, the claim to a proper cer- 


of the matters involved in the claim 
for a lien. Bagshaw v. Johnston, 3 
Ont. L, 58, 22 CanLTOccNotes 33. 

83. Sweetzer v. Harwick, 67 Iowa 
488, 25 NW 744 (a cause of action on 
a note against one party cannot be 
joined with a cause of action against 
others to foreclose a lien based upon 
the consideration for which the note 
was given). 

84. See cases infra note 85. 

{a] Disregarding prayer for relief. 
—A complaint. in an action to fore- 
close a mechanic’s lien, alleging that 
a part of the consideration expressed 
in the contract was to be paid by a 
conveyance of a portion of the prem- 
ises, and asking for specific perform- 
ance of such agreement to convey, 
states but one cause of action arising 
out of the original building contract, 
since the allegation as to \the con- 
veyance merely informs the court 
as to the amount due on the contract, 
and the prayer for relief by specific 
performance may be disregarded. 
Cehio v. Fischer, 143 App. Div. 577, 
128 NYS 289. 

85. Lindley v. Cross, 31 Ind. 106, 
99. AmD 610; Peck v. Hensley, 21 Ind. 
844; Tisdale v. Moore, 8 Hun (N. Y.) 
19 (where it was held that a lienor 
must prove ownership at the filing 
of his notice, and therefore a com- 
plaint setting up such conveyances, 
the parties to the conveyances being 
joined, is sufficient to justify relief 
against them and the foreclosure of 
the lien). 

86. Hardy v. Miller, 11 Nebr. 395, 
9 NW 475. 

87. Christian, ete, Grocery  v. 
Kling, 121 Ala. 292, 25 S 629 (the 
object of the bill is single, to enforce 
the lien, and such will be the effect 
of granting the relief prayed; so long 
as only this end is kept in view and 
sought to be effectuated, it cannot be 
said to be multifarious, however 
many respondents may be brought in 
and however diverse and independent 
may be their claims and attitudes 
with respect to each other). 

88. Fréeze v. Avery, 57 App. Div. 
633, 69 NYS 150. 

89. Trammell v. Hudmon, 86 Ala. 
472, 6 S 4, 78 Ala. 222 (under a stat- 
ute authorizing joinder of: all parties 
interested, the action being one in 
the nature of a bill in equity). 

90. Separate statement of causes 
of action generally see Pleading [381 
Cye 1164]. > 
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ing and otherwise designating them.** 

Enforcement of lien and of personal liability. 
Since the remedies for the enforcement of the debt 
and the foreclosure of the lien are regarded as 
cumulative,” it is ordinarily regarded as permissible 
for claimant in a single proceeding to seek the en- 
forcement of his lien and of the personal liability 
of defendant,°* and where the statute contemplates 
a personal judgment to be enforced by execution 
on particular property, it is permissible to join 
a special count for the enforcement of the len and 
common counts for work done and material fur- 
nished upon an account stated,®* and the pleading 
may be bad for the enforcement of the lien and at 
the same time good for the recovery of a personal 
judgment,®> and where the statutory practice per- 
mits the blending together of proceedings in law 
and equity, both remedies may be pursued in the 
same action.°® In an action by a subcontractor, the 
contractor may be joined®” anda personal judgment 
recovered against him.®* But where the statute au- 
thorizes a personal judgment only as incident to 
the main relief, so that if the len fails, the action 
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must fall altogether,®® it is not permissible to join 
in a complaint a cause of action on the lien and 
one for the debt as upon a distinct cause. Where 
the statute requires as a condition precedent to a 
foreclosure proceeding by a subcontractor that he 
shall have recovered a judgment for his debt against 
the contractor, a cause of action against the con- 
tractor cannot be joined in the proceeding for the 
enforcement of the hen.” 

[§ 575] (6) Verification. A complaint in a 
statutory action to foreclose the lien need not be 
verified in the absence of a provision in the statute 
requiring it.2 Verification, however, is required by 
the express provisions of some statutes.* 

[§ 576] (7) Particular Allegations and Objections 
—(a) Description of Premises and Improvements’— 
aa. In General. Claimant’s pleading should de- 
scribe the premises which he seeks to subject to his 
lien.6 And while it is said that a building or im- 
provement for which the material was furnished 
should be described also,? a complaint is not bad 
which does not state the nature of the alterations 
or repairs made,® or which does not allege specifi- 


[§§ ST4-576 9 


91. Booth v. Pendola, 88 Cal. 36, 
Poi 200M 2bsne 1 ahOre 
{a] On apportionment of len.— 


Where labor and material are fur- 
nished in the erection of two or more 
buildings under a statute requiring 
claimant to apportion such labor and 
material among the buildings in pro- 
portion to the value of the labor per- 
formed and the material furnished 
for each of the buildings, the declara- 
tion should proceed for each building 
in the form in which it would have 
been proper to declare if the labor 
and materials apportioned to the par- 
ticular building had been performed 
and furnished for such building alone. 
DonNsOve Ve AVON, | 6b. IN. Js La. OS, 
Ogee iD led: 


92. See supra § 503. 
93. Brugman v. McGuire, 32 Ark. 
733;, Williams v. Warren, 134 Miss. 


899, 912, 99 S 266; Beaver Lumber Co. 
v. Burns, 16 Sask. L. 52, 69 DomLR 
303, [1922] 3 WestWkly 383. 

“There is no objection to joining in 
a mechanic’s lien proceeding a count 
for a personal judgment only with 
one for such a judgment and in addi- 
tion a special order for the sale of the 
property on which the lien is sought.” 
Williams v. Warren, supra. 

[a] Judgment against grantee.— 
In California it is held that the gran- 
tee of the premises who has assumed 
the debt may be joined and a personal 
judgment rendered against him, this 
union of legal and equitable remedies 
being permitted in order to avoid a 
multiplicity of suits. San Francisco 
werk Co. v. Fairfield, 134 Cal. 220, 66 P 

55. 

Personal judgment see infra § 737. 

94 West v. Grainger, 46 Fla. 257, 
35 S 91. 

95. O’Halloran v. Leachey, 39 Ind. 
150; Bourgette v. Hubinger, 30 Ind. 
296; Williams v. Porter, 51 Mo. 441; 
Mitchell v. Dunmore Realty Co., 135 
App. Div. 583, 120 NYS 771 [mod on 
other grounds 199 N, Y. 530, 92 NE 
1092]; Ryndak v. Seawell, 13 OkIl. 
HOS De AAS 

Effect of failure to establish lien 
on right of personal judgment see 
infra § 738. 

96. Hatcher v. Hendrie, etc., Mfg., 
etc., Co., 133 Fed. 267, 68 CCA 19; Mc- 
Cormack v. Phillips, 4 Dak. 506, 34 
NW 39; New Jersey Steel, ete., Co. v. 
Robinson, 33 Misc. 361, 68 “NYS 577 
[aff 60 App. Div. 69, 69 NYS- 728]. 

[a] Rule applied.—In an action to 
foreclose a mechanic’s lien, the per- 
son to whom the material was fur- 
nished, his wife, the owner of the 
building on which the material was 
used, his wife, and the mortgagee of 


the lot and building, were joined as 
parties defendant, plaintiff demanding 
a personal judgment against the con- 
tractor, which should be a commut- 
nity of obligation of himself and 
wite, and also asked that a lien on 
the property be decreed therefor and 
aforeclosure. It was held that an ac- 
tion for goods sold and delivered 
against the contractor and his wife 
was not improperly joined with the 
cause of action against the owner and 
his wife and the mortgagee to estab- 
lish a lien. Rasmusson y. Liming, 
50 Wash. 184, 96 P 1044. 

[b] Prayer for satisfaction of a 
personal judgment by the enforce- 
ment of the lien under an allegation 
that plaintiff has obtained a judg- 
ment against defendant on the ac- 
count will not render the bill multi- 
farious. (UL eas mr elowphl pers Con a ive 
Spencer, 40 W. Va. 698, 21 SE 769. 


97. See supra § 556. 

gs8. McMenomy v. White, 115 Cal. 
339, 47 P 109; Giant Powder Co. ;v. 
San Diego Flume Co., 78 Cal. 193, 
20 P 419. See Marchant v. Hayes, 
120. Gal 13%; .52.7P 7 b4 . Cpersonal 
judgment held properly rendered 


against contractor alone); Gnekow v. 
Confer, 5 Cal. Unrep. Cas. 654, 48 P 
3831 (where facts were held not to 
authorize personal judgment). 

99. See infra § 738. 

Ay Burroughs y. Tostevan, 75 N. Y. 
567. 

2. Lewis v. Williams, 3 Minn. 151. 

3. Parke, etc., Co. v. inter Nos Oil, 
ete, Co,, 147 Cal. 4901 820Pr ol: 

[a] Sufficiency when required.— 
Under a statute requiring pleadings 
to be verified, and providing that in 
the absence of the party the affidavit 
may be made by any person having 
knowledge of the facts, in which case 
his knowledge or the ground of his 
belief should be set forth, an affidavit 
of the possession of a promissory 
note is only evidence of the indebted- 
ness and is no verification of the com- 
plaint as to the existence of a lien 
to support a default judgment for the 
lien. Willamette Falls Transp., etc., 
Co. v. Riley, 1 Or, 183; 

[b] Waiver.—Although the stat- 
ute provides that an action to enforce 
a mechanic’s lien in a court not of 
record shall be commenced by seryv- 
ice of a verified complaint, a gen- 
eral appearance by the owner is a 
waiver of an insufiicient verification. 
Baxter v. Bryant, 87 Misc. 180, 149 
NYS 427. 

Verification of bill in equity see 
Equity § 403. 

Verified pleadings as evidemce see 
infra § 6%5: 


4. See statutory provisions; 
Daschke vy. Schellenberg, 125 
216, 84 NW 67. 

5. Wariance between claim and 
complaint see infra § 639. 

6. Ala.—Montgomery Iron Works 
v. Dorman, 78 Ala. 218. 

Colo.—Martin v. Simmons, 11 Colo, 
AAD ed Susy bb: 

Ga.—Snow v. Council, 65 Ga. 123. 

Ill.— Quackenbush vy. Carson, 21 Ill. 
99; Turney v. Saunders, 5 Ill. 527. 

Ind.—Crawfordsville v. Barr, 65 
Ind. 367; Munger v. Green, 20 Ind. 38. 

Mass.—Bristow v. Evans, 124 Mass. 
548. 

Minn.—Boyd v. Blake, 42 -Minn. 
1, 48 NW 485; Tuttle v. Howe, 14 
Minn. 145, 100 AmD 205; McCarty v. 
Van Etten, 4 Minn. 461; Knox v. 
Starks, 4 Minn. 20. 

Mo.—Bradish yv. James, 83 Mo. 313; 
Williams v. Porter, 51 Mo. 441; Hol- 
land v. McCarty, 24 Mo. A. 82; Peck 
v. Bridwell, 10 Mo. A. 524. 

Mont.—Big Blackfoot Milling Co. v. 
Blue Bird Min. Co., 19 Mont. 454, 48 
DES GSS 

N. Y.—Duffy v. MeManus, 3 E. D. 
Smith, 657, 4 AbbPr 432. ; 

Pa.—Short v. Ames, 121 Pa. 530, 
15 A 607; Shaw v. Barnes, 5 Pa. 18, 
47 AmD 399; Magnotta v, Eagan, 23 
Pa, Dist. 436; Morrison v. Henderson, 
24 WkKlyNC 38. 

Wis.—Shaw v. Allen, 24 Wis. 563; 
Dean v. Wheeler, 2 Wis. 224; Dewey 
v. Fifield, 2 Wis. 73. 

[a] Where the court is of limited 
and inferior jurisdiction, the record 
must affirmatively show all the facts 
including the location of the prop- 
erty necessary to give jurisdiction of 
the subject matter and the parties. 
Schell v. Leland, 45 Mo. 289. 

[b] Contiguity of lots.—Where the 
statute allows a Single lien to be filed 
for several buildings, where they are 
erected upon contiguous lots, the 
complaint must be definite and cer- 
tain as to whether the lots described 
are contiguous. Herbst v. Conners, 
12 OhNPNS 78. 

[c] Manufacturer of machinery.— 
A petition to enforce a lien for labor 
performed and money expended in 
manufacturing machinery need not 
describe the property intended to be 
covered by the lien as in the case of 
a mechanic’s lien, where the claim 
is to affect property not in claimant’s 
possession and must be recorded for 
the information of third persons. 
Busfield v. Wheeler, 14 Allen (Mass.) 
139. 

7. Dewey v. Fifield, 2 Wis. 73. 

8. Jewell v. McKay, 82 Cal. 
23) Perso. 


ana 
Mich. 


144, 
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§§ 576-577] or 


eally what was constructed,® unless a description 
of an improvement may be necessary under the 
peculiar provisions of the statute in order to show 
Where the statute limits a 
particular lien to a prescribed amount of land, the 
description in the pleading should conform to the 
provision,'! and where claimant seeks an enlarge- 
ment of the statutory quantity of land, he should by 
averment and proof advance facts in support of 


the right to a len.}° 


his demand.!? 


[§ 577] bb. Sufficiency—(aa) In General. The de- 
seription of the premises must be sufficient to iden- 
tify the property upon which the lien attaches,'* and 
with sufficient accuracy to enable the court te decree 
the sale and the purchaser to find the land under 
And where the land which the 


such description.'+ 


9. Parker Land, etc., Co. v. Red- 
dick, 18 Ind. A. 616, 47 NE 848 (under 
a statute which used the word ‘‘struc- 
ture,’ which language the pleading 
followed, the court holding that the 
complaint was sufficient in connection 
with the exhibit attached thereto set- 
ting forth the amount of materials 
furnished and the labor done, and 
that if more certainty was required a 
motion for that purpose was the 
proper remedy). 

10. Marshall v. Archie Bank, 76 
Mo. A. 92 (as under the statute in 
order to secure a lien on a fence and 
sidewalk the contract therefor must 
have been let as one entire contract 
for the improvement of the building, 
it must be alleged in the petition that 
the contract for the improvements 
to the building included the building 
of sidewalks and such other improve- 
ments on the premises for which a 
lien is sought.and which are not a 
portion of the building). 

11. Montgomery Iron Works v. 
Dorman, 78 Ala. 218; McCarty v. Van 
Etten, 4 Minn. 461; Pilz v. Killings- 
worth, 20 Or. 432, 26 P 305; McAuliffe 
v. Jorgenson, 107 Wis. 132, 82 NW 706. 

[a] For example, a complaint to 
establish a lien for materials fur- 
nished on a tramroad four miles long 
is bad if it fails to describe the one 
acre to which the lien is limited. 
Montgomery Iron Works v. Dorman, 
78 Ala. 218. 

{[b] City, town, or village.—An al- 
legation that land was in the “coun- 
try’ is sufficient averment that it 
was “not in a city, town, or village.” 


Fulton y. Watts, 209 Ala. 408, 96 S 
184. 
12. Adams v. Central City Granite 


Brick, etc., Co., 154 Mich. 448, 117 NW 
932, 129 AmSR 484, 

13. Ala.—Montgomery Iron Works 
v. Dorman, 78 Ala. 218. 

Ill.—Turney v. Saunders, 5 Ill. 527. 

Ind.—Crawfordsville v. Barr,, 65 
Ind. 367. 

Mo.-——Bradish v. James, 83 Mo. 313. 

Mont.—Big Blackfoot Milling Co. v. 
Bre ai Min. Co., 19 Mont. 454, 48 
Pas, 

[a] Metes and bounds.—An accu- 
rate description of premises by metes 
and bounds is sufficient. Barnett v. 
Wright, 116 Ark. 44, 172 SW 254. 

{b] According to division line 
established by owner.—Where the 
owner after acquiring adjoining lots 
establishes a new division line be- 
tween them, one seeking a lien on 
one of the lots for work done there- 
after properly describes the lot ac- 
cording to the new division line and 
should not adopt the description in 
the owner’s deed of conveyance. Pol- 
lock v. Morrison, 176 Mass. 83, 57 
NE 326, 177 Mass. 412, 59 NE 80. 

[ec] Description in deed of record 
under which title passed to defendant 
may be followed in absence of any 
showing of actual or constructive no- 
tice of a division of the tract into 
parcels or its incorporation into a 
larger tract. Bordier v. Davis, 239 
Mass. 448, 132 NE 171. 

14. McCarty v. Van Etten, 4 Minn, 


MECHANICS’ LIENS 


convenient use, 


must embrace such claim.’ 
description points out and indicates the premises 
so that by applying the description to the land it 


(40 C.3.] 421. 


statute subjects to the lien is that upon which the 
building is constructed together with a suflicient 
space-about the same required for the convenient 
use and occupation thereof, if the lien is claimed 
on more than that occupied by the building for its 


the allegations of the complaint 
It is sufficient if the 


can be found and identified,** and the same rule has 


461; Knox v. Starks, 4 Minn. 20; Duffy 
v. McManus, 3 E. D. Smith (N. Y.) 
657, 4 AbbPr 432. 

15. Willamette Steam Mills Co. v. 
Kremer, 94 Cal. 205, 29 P 633; Seely 
v. Neill, 37 Colo. 198, 86 P 334. 

[a] Land actually occupied.—(1) 
Where no more land than that occu- 
pied by the building is required for 
its reasonable use and occupation, it 
is not necessary to make any allega- 
tions as to such other land because 
the land actually occupied by the 
building is necessarily subject to 
the lien under the statute. Sachse v. 
Auburn, 95 Cal. 650, 30 P 800. (2) 
Where the decree directs the sale only 
of the building and land upon which 
it stands, it is not material that land 
convenient for the use and occupation 
of the house is not described. Newell 
Wanerilis 2) CalsasAw6le, S3uPAse. 

{b] Presumption as to necessity 

of land for convenient use.—A com- 
plaint is sufficient which alleges that 
the materials furnished were used 
in the erection of buildings on land 
described without averring that the 
land is necessary for the convenient 
use and occupation of the buildings, 
since if the owners desire to contest 
the claim of the lienors they may by 
proper pleadings question the right 
to subject the amount of land 
claimed; and it will be presumed in 
the absence of pleading or proof to 
the contrary, under allegations as 
above mentioned, that the land de- 
scribed is necessary for the conven- 
ient use and oceupancy of the build- 
ings. Seely v. Neill, 37 Colo. 198, 86 
P 334. 
{c] Allegations held sufficient.—A 
description of the property as a large 
building on certain lots, in a certain 
block, together with a convenient 
space of land around the same, is 
sufficient. Dickson v. Corbett, 11 Nev. 
207. 

{d] Allegations held insufficient.—— 
A description of a parcel of land upon 
which it was alleged that the build- 
ing was constructed without showing 
that the building occupied the entire 
pareel or the portion thereof which 
was covered or occupied by the build- 
ing, or what, if any, portion of the 
land was necessary for the conven- 
jent use’ and occupation of the build- 
ing, is insufficient. Kern v. San Fran- 
cisco Co., 19 Cal. A. 157, 124 P 862. 

16. Ill—Quackenbush vy. Carson, 
21, T5999; 

Ind.—Caldwell v. Asbury, 29 Ind. 
451. See Davis, etc., Bldg., etc., Co. 
Vo. Vice, «lo. ind. A. ti Asan BE. S89 
(where the description was regarded 
as sufficient under the liberal statute 
prevailing in that state notwithstand- 
ing some uncertainty in the terms 
used in the complaint and notice). 

Iowa.—O’Halloran y. Sullivan, 1 
Greene 75. 

Mass.—Driscoll v. Floyd, 217 Mass. 
33, 104 NE 473; Dodge. v., Hall, 168 
Mass. 435, 47 NE 110; Parker v. Bell, 
7 Gray 429. 

pice SY DBE vy. Beardsley, 69 Mo. 
54 


"“Nev.—Dickson Ve Corbett, 11 Nev. 


been applied to the description of the building or 
improvement on account of which the lien is sought 
to be enforced.’ 
rendered sufficiently certain in respect of the de- 
seription of the property by reference to the claim 
of lien filed which contains a sufficient description,'® 


Sometimes the pleading may be 


277. 

Tex.—Gillespie v. Remington, 66 
Tex. 108, 18 SW 338. 

Wash.—Griffith vy. Maxwell, 20 
Wash. 408, 55 P 571. 

Wis.—Security Nat. Bank v. St. 
Croix Power Co., 117 Wis, -211,+.94 
NW 74; Brown v. La Crosse City 
Gas Light, etc., Co., 16 Wis. 555. 

[a] House number.—A description 


giving the number of the house oc- 
cupied by the party as his residence 
and bounding the lot ou two sides by 
residences of persons named and 
fronting on a designated avenue be- 
tween two streets named, in a par- 
ticular city and county of the state, 
was sufficient to identify the prop- 
erty. Gillespie v. Remington, 66 Tex. 
108, 18 SW 338. 

[b] A description of city lots by 
number (1) may be sufficient. Hy- 
draulic Press Brick Co. v. R. B. Wynn 
Contracting Co., (Mo. A.) 219 SW 681. 
(2) The description of a lot as “num- 
ber seven hundred and fifty-one in 
the city of Dubuque” was held suf- 
ficient. O’Halloran v. Sullivan, 1 
Greene (Iowa) 75. 

[c] County.—An omission of the 
name of the county was held not to 
render the description insufficient, the 


section, township, and range being 
eee Wright v. Beardsley, 69 Mo. 
[d] Judicial notice of the incor- 


poration of a city will be taken by the 
court in considering the sufficiency of 
a complaint for a mechanic’s lien for 
building a sidewalk which described 
the property as situated in a certain 
city without stating that the city 
was incorporated, under statute pro- 
viding for a lien for improving the 
streets and sidewalks in front of a 
lot in an incorporated city. Bryan vy. 
Abbott, 131 Cal. 222, 63 P 363. 

17. Salter v. Goldberg, 150 Ala. 
511, 48 S 571; Bryan v. Abbott, 131 
Cal. 222, 63 P 363; Owens v. Hord, 
14 Tex. Civ. A. 542, 37 SW 1093. 

[a] Descriptions held sufficient.— 
(1) “A brick house, upon said lot, to 
be twenty feet by thirty, two stories 
high, and a cellar.” O’Halloran vy. 
Sullivan, 1 Greene (Iowa) 75. (2) 
“Building No. 181 South Leavitt 
street, in the city of Chicago,” fur- 
ther described as “lot 8 and 19 in 
block No. 1 of Banks’ subdivision of 
lot 9 in block 11 of Rockwell’s addi- 
tion to Chicago.” Buckley v. Bou- 
tellier, 61 Ill. 2938, 294. (3) Descrip- 
tion as a large structure on block 66, 
lots 3, 4, 5, 6, 7, and 8 of Musser’s 
Addition to Carson City, is sufffcient, 
Dickson v. Corbett, 11 Nev. 277. 

[b] Definiteness as to building.— 
A description of a house as being 
owned by defendant and being ‘the 
house” situated on a certain definitely 
described seven acres of land nega- 
tives the location of any other house 
on such land and is sufficient. Salter 
v. Goldberg, 150 Ala. 511, 43 S 571. 

is. Newell v. Brill; 2:CaliA. 61, 83 
P 76. See Gillespie v. Remington, 66 
Tex. 108, 18 SW 338 (where the reg- 
istered affidavit was made a part of 
the petition), 


429 [40 C.J.] 


or other instrument attached as an exhibit to the 
On the other hand, it has been held 
that a reference to the notice or claim of hen, 
although the claim is annexed to the complaint, 
will not supply a defect in the description.*® 

[§ 578] (bb) Immaterial Mistake. 
term in the description of land which the context 
shows was a mere mistake will not vitiate the de- 
scription if the substitution of the proper term will 
So if the property is deseribed by 
particulars which, in a deed, would be sufficient to 
pass the title, the addition of other descriptive 
matter which is incorrect will not invalidate the 
complaint or render an amendment necessary.*? The 
fact that the lien is claimed on more land than it 
ean lawfully apply to will not vitiate it in its 
application to so much of the land described as 


pleading.’® 


complete it.?+ 


19. Lombard v. Johnson, 76 Ill. 
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The use of a 


eral. 


ments and the unexpired term of the 


599; Murphy v. Guisti, 22 R. I. 588, 48] leasehold, it was held that under the 


A 944; Richlands Flint-Glass Co. v. 
Hiltebeitel, 92 Va. 91, 22 SE 806 
(where reference was had to a mort- 
gage attached to the bill in which 
mortgage the property was particu- 
larly described). 

[al Reference to contract.— Where 
the bill alleges that at the time of 
the making of the contract defendant 
owned certain lots, naming them, in 
the town, county, and state desig- 
nated, and the contract which is made 
a part of the bill shows that plaintiff 
agreed to furnish the materials and 
put up a house for defendant on his 
lots in the town designated in the 
contract, and the bill alleges that 
upon making the contract petitioner 
erected the improvements in accord- 
ance with the contract, and concluded 
with an allegation that he had a lien 
“upon the said two lots and all the 
improvements upon the same,” etc., 
it was sufficiently shown that the 
house was to be built on the lots in 
the particular place belonging to de- 


fendant. Lombard v. Johnson, 76 111. 
599. 
[b] Beference to contract by sub- 


contractor.—A petition is sufficient 
when it describes the property by 
reference to the contract made by 
the owners with the general contrac- 
tor to whom petitioner furnished the 
materials. Murphy v. Guisti, 22 R. I. 
588, 48 A 944. 

20. Shaw v. Allen, 24 Wis. 563. 

21. Sawyer, etc., Lumber* Co. v. 
Clark, 172 Mo. 588, 73 SW 1387 [aff 82 
Mo. A. 225] (when the petition de- 
scribed the boundary of the property 
as the south line instead of the 
north line of the street, the balance 
of the description being correct and 
locating the land on the north side 
of the street, the error will not viti- 
ate the description); Griffith v. Max- 
well, 20 Wash. 403, 55 P 571. 

{a] Giving the wrong house num- 
ber will not destroy the description 


if the lot is otherwise sufficiently 
described so as to be capable of 
identification. Griffith y. Maxwell, 20 


Wash. 408,155 P. 571. 

22. Brown v. La Crosse City Gas 
Light, ete., Co., 16 Wis: 555. 

23. Carter Lumber Co. v. Simpson, 
83 Tex. 370, 18 SW 812; Lyon v. 
Logan, 68 Tex. 521, 5 SW 72, 2 AmSR 
511. See Bradish v. James, 83 Mo. 
313 (where more than the statutory 
amount was included by the descrip- 
tion). Compare Pollock vy. Morrison, 
176 Mass. 83, 57 NE 326 (where peti- 
tion included ground which had been 
fenced off and made a part of an ad- 
joining lot). 

Description in lien claim or state- 
ment see supra §§ 262-272. 

24. McAuliffe v. Jorgenson, 107 
Wis. 132, 82 NW 706. 

25. Smith v. Johnson, 9 D. C, 481. 

{a] Excess not included in judg- 
ment.—In an action against a lessee 
to enforce a lien on the improve- 


statute when land is in a city the 
extent of it which may be subjected 
is not limited in area and that, al- 
though the tract involved was de- 
scribed as lying wholly within the 


| city, a part of it being in fact out of 


the city, this was immaterial, since 
none of the improvements claimed for 
were on that part which was out of 
the city and the latter was not in- 
cluded in the judgment of condem- 
nation, Alabama State Fair, etc, 
Assoc. v. Alabama Gas Fixture, etc., 
Co., 131 Ala, 256, 31 S 26. 


26. Joplin Supply Co. v. West, 149 
Mo. A. 78, 130 SW 156. 
U. S.—McNeal Pipe, etce., Co. 


27. 2 
vy. Bullock, 38 Fed. 565. 

Ala.—Fulton y. Watts, 209 Ala. 408, 
96 S 184; Sanitary Plumbing Co. v. 
Simpson, 200 Ala. 590, 76 S 948. 

Ill.—MeNicholas v. Tinsler, 127 Ill, 
A, 381. [aff 235 Ill) 493, 85 NE 593]. 

Ind.—Adams v. Buhler, 116 Ind. 
100, 18 NE 269; Lawton v. Case, 73 
Ind. 60; Rader v. A. J. Barrett Co., 59 
Ind. A. 27, 108 NE 8838; Portland v. 
Indianapolis Mortar, ete., Co., 57 Ind. 
A. 166, 106 NE 735. See Clark’ v. 
Maxwell, 12 Ind. A. 199, 40 NE 274 
(where the rule was recognized but 
the action being for the recovery of 
a balance due and to foreclose the 
lien therefor, it was held that the 
complaint which alleged personal lia- 
bility for the amount due was not 
insufficient for failure to allege that 
defendant owned any interest in the 
real estate, the objection being made 
for the first time by assignment in 
the appellate court). 

Mass.—Simpson vy. Dalrymple, 11 
Cush, 308. 

Mich.—Knapp Electrical Works v. 
Mecosta Electric Co., 110 Mich. 547, 
68 NW 245; Clark v. Raymond, 27 
Mich. 456. 

Mo.—Porter v. Tooke, 35 Mo. 107. 
See Badger Lumber Co. v. Muelebach, 
109 Mo, A. 646, 88 SW 546 (where the 
allegations were held sufficient). 

S. C.—Matthews v. Monts, 61 S. C. 
885,°39 SH) 575, 

Tex.—Lignoski v. (Civ: 
A.) 22 SW 774. 

Wis.—Shaw v. Allen, 24 Wis.:563. 

Wyo.—Wyman v. Quayle, 9 Wyo. 
ae 63 P 988; Fein v. Davis, 2 Wyo. 


[a] Reference to exhibit.—(1) An 
exhibit may be resorted to for the 
purpose of making the complaint 
more definite and certain and an 
allegation in the complaint that de- 
fendant “then and there stated that 
he was the owner of said real estate’ 
was sufficient where the statement 
filed in perfecting the lien and ac- 
companying the complaint as an ex- 
hibit says that the party is the owner 
of the premises. Matthews vy. Monts, 


Crooker, 


61 S. C. 385, 39 SH 575. (2) A peti- 
tion is sufficient which alleges an 
agreement to furnish defendants 


labor and material for the construc- 


age eee er ee a 
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it may properly apply to in the absence of fraud 
or injury to the owner or some third person.?* But 
where the statute confines the particular len to a 
specifie amount of land, a ‘description of a larger 
tract will not justify an enforcement of a lien 
on any part of the tract so described without evi- 
dence to locate the lien on such part.** 
is sufficiently described to identify it the lien will 
not be defeated merely because the lot is of greater 
area than that designated in the description.?° 
Where claimant 
against buildings only, the sufficiency of the de- 
seription of the land becomes immaterial.?® 

[§ 579] (b) Ownership or Interest—aa. In Gen- 
Claimant’s pleading must allege who is the 
owner of the property or the interest therein to 
be affected,?” and it must be alleged that the person 


If the lot 


is entitled to enforce his lien 


, tion of. a building ‘on the property 


of said defendants,’’ describing it, 
the contracts being filed with the pe- 


tition and made a part thereof. 
Lignoski vy. Crooker, (Tex. Civ. A.) 
22 SW 774. (3) Reference to an at- 


tached lien notice which contains the 
Owner’s name may save the pleading 
after decree. Title Guarantee, etc., 
Cos ve Wrenn, 35 (Or, -62;-56 P- 271, 76 
AmSR 454. (4) The complaint must 
show plaintiff’s interest independently 
of any exhibit attached to the plead- 
ing as a part thereof. Shaw vy. Allen, 
24 Wis. 563. 

[b] Construction of complaint.— 
Under an allegation, in a complaint 
to recover for building material sold 
and to subject premises to the pay- 
ment of the amount recovered, that 
defendant purchased the premises 
and for convenience caused the same 
to be deeded to a third person, it will 
be presumed, upon objection to the 
complaint at the trial, that, as de- 
fendant purchased the property, he 
paid the consideration therefor, and 
therefore became the equitable owner 
under Civ. Code § 303, providing that, 
when a transfer is made to one per- 
son and the consideration paid by 
another, a trust is presumed to result 
in favor of the latter. J. F. Ander- 
son Lumber Co. v. Spears, 25 S. D. 
624, 127 NW 643. 

{c] Gand of married woman.—(1) 
It is not sufficient to set forth only 
the state of the title at the time the 
petition is filed and to establish 
thie} "lren= upon? the lands" of. ea, 
married woman by virtue of an im- 
plied contract it must appear that 
defendant had some interest in the 
lands at the time the material was 
furnished or when the certificate was 
filed. Willard v. Magoon, 30 Mich. 
273. (2) Where a feme sole owner of 
the building marries before the com- 
pletion of the work, the complaint 
need not allege that the property is 
her separate estate, as the contract 
when made was valid and a subse- 
quent marriage in no wise affected it. 
Caldwell v. Asbury, 29 Ind. 451. 

{d] Title fraudulently in another’s 
name.—(1) A complaint against hus- 
band and wife setting up a note exe- 
cuted by the former and alleging that 
he holds the property by an unre- 
corded title bond fraudulently taken 
in the name of his wife, but paid for 
by him, and that the wife stood by 
and encouraged the building of the 
house, etc., is sufficient on demurrer. 
Peck yi Hensley, 21° Ind, 344.. (2) 
Joinder of action to subject property 
fraudulently conveyed see supra 
§ 574. (38) Enforcement against prop- 
erty of married woman see Husband 
and Wife § 756. 

[e] Termination of executory con- 
tract of sale.—In Minnesota under a 
statute providing that, where the 
vendee shall forfeit or surrender an 
executory contract of sale contingent 
on the erection of a building on the 
land, the vendor shall be deemed the 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


= 


4c te opiatiana bas dalla 


‘ 


§§ 579-581] 


who is made defendant has some interest in the 
premises or in the controversy adverse to the com- 
plainant.?® General allegations as to the interests 
of third persons made defendants will be sufficient 
if enough appears to disclose the rights of such 
parties,?® and it has been held sufficient to allege 
merely that such persons claim some right or inter- 
est in the property in question so as to require 
them to set up their interests or claims,*° and that 
the rule requiring complainant to state a cause 
of action against all who are made defendants doés 
not apply to one who was made a party to answer 
to his supposed or possible but unknown or unde- 
fined interest in the property to be affected.*+ On 
the other hand, it has been held that a mere allega- 
tion that a defendant claims an interest in and to 
the property is insufficient to support a default 
decree foreclosing all the interest of defendant in 
the premises,?* since such an allegation does not 
show that the claim of such defendant was inferior 
to that of the mechanie’s lienor,** and that a decree 
subjecting the interest of a particular defendant 
cannot be sustained in the absence of allegations 
showing the liability of such interest.°4 So not- 
withstanding a statute providing that all parties 
claiming of record any right, title, interest, or 
equity in the property may be made parties, plain- 
tiff must state a cause of action against those whom 
he makes parties,*° and a mere allegation that plain- 
tiff is informed that defendant claims some interest 
of record in the property is insufficient.2* An alle- 
gation that certain parties other than the owner 
have or claim to have some interest in the prem- 
ises 1s not an admission that they had any inter- 
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est.87 If the answer admits the ownership, a defect 
in the complaint, in that such ownership was not 
sufficiently alleged, will be cured.*® 

Special judgment. In an action in which the 
judgment and execution are special, the latter being 
directed to be levied on defendant’s interest in the 
land, the declaration properly concludes with an 
averment that the debt is a lien on defendant’s 
interest in the land without describing that in- 
terest.°9 

[§ 580] bb. Action for Personal Judgment. 
Where the complaint alleges facts which show a 
personal liability and the lien and its foreclosure 
is collateral thereto, a personal judgment may be 
sustained, although there is no allegation that de- 
fendant is the owner of, or is asserting any interest 
in, the land.#° But a complaint which does not 
allege that defendant, against whom the hen was 
sought to be enforced, was the owner or proprietor 
of the property, and not alleging who such owner 
or proprietor was, cannot be sustained under a stat- 
ute allowing one who has furnished material to 
a contractor to give notice to the owner to answer 
under oath as to the amount of indebtedness to 
the contractor on his contract where such complaint 
has been amended by striking out the contractor 
as a party.*+ 

[§ 581] (c) Description of Services or Materials 
and Purpose of Furnishing—aa. In General. The 
pleading should describe the labor performed so that 
from the allegation it may be ascertained whether 
the work is of the sort which entitles claimant to 
a lien,*? and if a lien is sought for extra work it 
should be shown by plaintiff’s allegations of what 


owner of the building and the vendee 
his contractor for the purpose of 
establishing a lien for labor and ma- 
terial, it is necessary in an action 
for such lien under a contract with 
the vendee to allege that the contract 
between the vendor and vendee has 
been unconditionally terminated. 
Nolander v. Burns, 48 Minn. 13, 50 
NW 1016. 

{f] Mortgagee as owner. — Al- 
though a deed absolute on its face 
is intended as a mortgage between 
the parties to it yet the mortgagee 
so holding the legal title is, for the 
purpose of foreclosure of a mechan- 
ic’s lien, properly designated as the 
“owner or reputed owner’? of the 
premises in the complaint in the ac- 
tion to foreclose. Harrington v. Mil- 
ler, 4 Wash. 808, 31 P 325. 

{g] Ownership of buildings.—An 
allegation that defendant is the 
owner of certain ‘‘premises” suffi- 
ciently alleges the ownership of the 
buildings thereon. Stone v. Taylor, 
72 Mo. A. 482. 

{h] Allegations held insufficient.— 
Portland v. Holmes, 57 Ind. A. 706, 
107 NE 322; Portland v. Indianapolis 
Mortar), etc, Coin bi eind. A...166.941.06 
NE 735. 

[i] Allegations held sufficient.— 
Early v. Smallwood, 302 Mo. 92, 256 
SW 1053. 

28. Tobenkin v. Piermont, 114 NYS 


29. Henderson v. Connelly, 123 Ill. 
98, 14 NE 1, 5 AmSR 490 [aff 23 Ill. 
A. 601). 

30. Henderson v. Connelly, 123 Ill. 
98,14 NE 1, 5 AmSR 490; Steel Brick 
Siding Co. v. Muskegon Mach., etc., 
Co., 98 Mich. 616, 57 NW 817 (such an 
allegation is suflicient by analogy to 
a chancery rule which permits subse- 
quent purchasers and lienors to be 
made defendants to a bill to foreclose 
a mortgage by a general allegation of 
the kind mentioned). But see Wertz 
v. Mulloy, 144 Ill. A. 329 (liability of 
interest must be disclosed). 

31. Scott v. Goldinghorst, 123 Ind. 
268, 24 NE 333; Woollen v. Wishmier, 


70 Ind. 108. 

32. Oregon Lumber, etc., Co. v. 
Hall, 76 Or. 138, 148 P 61. But see 
Parke, etc., Co. v. Inter Nos Oil, etc., 
Co;-147 Cal. 490, °82 PP. 61 «(holdings 
that a complaint for a lien for mate- 
rials used in the construction of a 
well alleging that one of defendants 
was the owner of the well and its 
appurtenances and an owner of an 
interest in the land, sufficiently 
showed a lienable interest as against 
an objection first urged on appeal, 
although the action was dismissed 
as to the landowner). 

838. Delahay v. Goldie, 17 Kan. 263; 
Oregon Lumber, etc., Co. v. Hall, 76 
Or. 138, 148 P_61. 

[a] Allegation of inferiority of 
claim.—(i1) A general allegation that 
certain defendants other than _ the 
owner had or claimed to have some 
interest in, or lien upon, the premises 
has been held sufficient where there 
was added to such allegation the 
further allegation that such lien or 
interest claimed, if any, accrued sub- 
sequently to plaintiff’s lien. MRust- 
Owen Lumber Co. v. Fitch, 3 S. D. 
213, 52 NW 879. (2) An allegation 
that a particular defendant claims an 
interest in the controversy adverse 
to plaintiff, and that “the extent of 
such interest, if any, to this plain- 
tiff is unknown,” is not sufficient to 
warrant a decree barring such de- 
fendant’s interest in the premises or 
any other decree against her, there 
being no allegation that the claim re- 
ferred to was junior or inferior to 
that of complainant. Delahay v. 
Goldie, 17 Kan. 263. See Douglas v. 
Chamberlain, 25 Grant Ch. (Ont.) 288 
(holding that under the statute which 
gives the contractor a lien for work 
done and material furnished upon 
land subject to a mortgage, and prior- 
ity to the mortgagee, on the amount 
by which the selling value of the 
property has been increased by the 
work and materials furnished, the bill 
to enforce such claim must distinctly 
state the dates of the creation of the 
encumbrances). 


34. Long Island Brick Co. v. Ar- 
nold, 18 R. I. 455, 28 A 801. 

85.. Clark Hardware Co. v. Cen- 
tennial Tunnel Min. Co., 22 Colo. A. 
174, 123, P 322. 

36. Clark Hardware Co. v. Centen- 
nial Tunnel Min. Co., supra. 

of. “Orr,* etc... Hardware, Col Vv. 
Needham Co., 51 Ill. A. 57. 

38. Boude v. Methodist Episcopal 
Church, 47 Iowa 705; Lyon v. Logan, 
68° Tex, 621, 5 SW 372,°2> AmSR 512, 
But see Clark v. Raymond, 27 Mich. 
456 (where the defect was regarded 
as jurisdictional, but it was also held 
that the answer in the case was not 
such an admission). 

Piciey Cornell v. Matthews, 27 N. J. 


40. Clark v. Maxwell, 12 Ind. A. 
199, 40 NE 274. 

41. Santary Plumbing Co. v. Simp- 
son, 200 Ala. 590, 76 S 948. 

42. U. S—New York Slate Works 
v. H. Krantz Mfg. Co., 217 Fed. 587. 

Colo.—Ford Gold Min. Co. v. Lang- 
ford, 1 Colo. 62; Arkansas River, etc., 
Canal Co. v. Flinn, 3 Colo. A. 381, 33 
P 1006. 

Ida.—Nelson Bennett Co. v. Twin 
vee Hand, ete:, Co.) 14° 1da?}5,, 93. P 

Mass.—Getchell v. Moran, 124 
Mass. 404. 

Or.—Dalles Lumber, etc, Co. v. 
Wasco Woolen Mfg. Co., 3 Or, 527. 

{a] Mingling of lienable and non- 
lienable claims.—W here a corporation 
organized for the purpose of manu- 
facturing and selling lumber was held 
incapable of holding a lien for labor, 
in a suit to enforce a lien for lumber 
furnished and labor performed, the 
complaint, failing to show how much 
of the gross amount was for lumber 
furnished, is not sufficient to support 
a judgment. Dalles Lumber, ete., Co. 
v. Wasco Woolen Mfg. Co., 3 Or. 527. 
See Smith v. Van Hoose, 110 Ga. 633, 
36 SE 77 (where a subcontractor’s 
pleading was bad because he did not 
specify the amount for which his 
claim was for material furnished or 
for labor performed). 
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such extra work consisted.4? 


complaint is sufficient.*4 


[§ 582] bb. Use in Particular Building. 
tiff’s pleading must show by proper allegations 
that the materials for which the lien is claimed 
were furnished to be used in the construction of 
the building upon which the lien is claimed,*® and 
it is not suffieient to state that such materials actu- 
ally entered into and became a part of the build- 
ing,#© and under some provisions the complaint 
must show not only the purpose for which the ma- 
terial was furnished but also that it was used 
in the construction of the particular building, in a 


[b] Gabor performed in person or 
by servant.—\Where under one con- 
tract the contractor performs person- 
ally and also furnishes labor, an 
allegation showing that he either per- 
sonally or by his servant labored on 
the premises within the statutory pe- 
riod before his statement was filed is 


sufficient to secure a lien for the | 
SE 1119. 


whole amount due for labor under the 


contract. Getchell v. Moran, 124 
Mass. 404. 
{c] Estimates and classification.— 


A complaint which states the number 
of cubic yards of earth removed for 
which compensation is claimed, the 
classification to which it belongs, and 
the specific contract or piece of work 
upon which the excavation was per- 
formed need not state the particular 
points at which claimant should have 
received increased estimates or dif- 
ferent classification. Nelson Bennett 
Co. v. Twin Falls Land, etc., Co., 14 
Ida. 5, 93 P 789. 

{d] Part of realty. — Allegations 
held sufficient to show that material 
and machinery became a part of the 
realty entitling claimant to a lien. 
M. A. Phelps Lumber Co. v. McDon- 

ugh Mfg. Co., 202 Fed. 445, 120 CCA 
551. 

Amount or value see infra § 588. 

Enforcement against estate of mar- 
ried woman see Husband and Wife 

756. 
os Sweeney v. Meyer, 124 Cal. 512, 
57 P 479. See Vorhees v. Beckwell, 
10 Ind. A. 224, 37 NE 811 (where the 
complaint was held to show suffi- 
ciently that the materials and work 
were of the kind contracted for); 
Richman v. New York, 89 Misc. 213, 
151 NYS 744 (recovery cannot be had 
where claim not pleaded). 

44. Schalich v. Bell, 173 Cal. 773, 
161 P 983; Shippen Bros. Lumber Co. 
v. Walker, 141 Ga. 682, 81 SE 1119; 
Holmes v. Venable, 27 Ga. A. 431, 109 
SE 175; Barnes v. Stacy, 73 Wis. 1, 
40 NW 615 (where a copy of the con- 
tract under which the particular arti- 
cles are furnished for a fixed price is 
annexed to the complaint, and a bill 
of particulars of all charges which 
contains the aggregate charge for 
articles under the contract as well as 
other materials and services, the com- 
plaint is sufficient, although it does 
not separately state the cause of 
action for the articles furnished un- 
der the contract and that for the 
other items; the special agreement 
would control as to the price of arti- 
cles furnished under it, and as to 
other materials and services plaintiff 


ean recover only their reasonable 
value). ; 
[a] Building or other structure.— 


A complaint alleging that claimant 
was to perform labor and furnish the 
material necessary “in and about the 
repair of the improvements on said 
lot of land’ is not defective under a 
statute permitting a lien for labor 
done upon “any building or other 
structure.’ Schalich v. Bell, 173 Cal. 
W13,, 16, PP. 983, 

[b] Allegations held sufficient (1) 


But where there is 
no difficulty in ascertaining with certainty the pre- 
cise nature of the claims upon which plaintiff is 
to recover and for which he is to have a lien, the 
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quired.*$ 
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suit by a materialman furnishing a contractor,‘* 
although where the contract is with the owner, the 
averment of actual use in the building is not re- 
If the fact that materials were furnished 


to be used in the particular building can be inferred 


Plain- 


to show plaintiff to be a “mechanic” 
or laborer. Holmes vy. Venable, 27 Ga. 
A. 431, 109 SEH 175. (2) Allegation 
that the materials were put by the 
contractor on the real estate under 
his contract is a sufficient allegation 
that the materials were used in im- 
proving thé property. Shippen Bros. 
iuumber Co. v. Walker, 141 Ga. 682, 81 
(3) Action against an irri- 
gation company for teams furnished 
the general contractor. Mendenhall 
VvioeGraya. Lon Cals e233 0s0r iP 6. 

45. Cal.—Cohn v. Wright, 89 Cal. 
86, 26 P 643. 

Ind.—Lawton v. Case, 73 Ind. 60; 
Price v. Jennings, 62 Ind. 111; Miller 
v. Roseboom, 59 Ind. 345; Crawfords- 
ville v. Lockhart, 58 Ind. 477; Craw- 
fordsville v. Brundage, 57 Ind. 262; 
Crawford v. Crockett, 55 Ind. 220; 
Hill v. Ryan, 54 Ind. 118; Crawfords- 
ville v. Barr, 45 Ind. 258; Judah v. 
F. H. Cheyne Electric Co., 53 Ind. A. 
476, 101 NE 106039; Topp v. Standard 
Metal Co., 47 Ind. A. 483, 94 NE 891. 

Mo.—Fathman, etc., Planing Mill 
Co. v. Ritter, 33 Mo. ‘A. 404. 

N. Y.—Watrous v. Elmendorf, 55 
HowPr 461. 

Oh.—Teachout v. Cleveland, 4 Oh. 
Dec. (Reprint) 3876, 2 ClevLRep 58. 

Or.—Hoskins v. Powder Land, ete., 
COs, 90) Orr Zac.) LG ve aa 

Wis.—Dean v. Wheeler, 2 Wis. 224; 
Dewey v, Fifield, 2 Wis. 73. 

[a] Motion in arrest of judgment 
may lie because of defect. Crawford 
v. Crockett, 55 Ind. 220. 

{b] Extra material and labor.—A 
claim of lien for extra material and 
labor, and complaint, in an action to 
enforce a lien, must show that the 
material and labor were furnished 
the structure in question. Hoskins 
v. Powder Land, etc., Co., 90 Or. 217, 
176. P 124. 

[c] Proof of lien by other claim- 
ants.—Under a statute requiring all 
lien claimants to be made parties, not 
by name but by published notice re- 
quiring them to file proof of their 
liens, it was held that a petition ex- 
hibited by one of such defendants set- 
ting out his lien claim was good over 
the objection that it did not show 
that the materials were furnished for 
use in the particular building and 
that the strict rules of pleading did 
not apply to the filing of the proof 
of lien under this statute. Tibbetts 
v. Moore, 23 Cal. 208. 

{d] Direct allegation without ref- 
erence to exhibit.—Conceding that a 


notice of lien attached to the com- | 


plaint as an exhibit may by reference 


be made a part of the complaint and | 


treated as a sufficient averment of 
the terms of the contract there must 
still be a direct allegation that the 
materials were furnished to be used 
in the building on which a lien is 


claimed. Cohn v. Wright, 89 Cal. 86, 
27 P 643. 
46. Holmes v. Ricket, 56 Cal. 307, 


38 AmR 54; Houghton v. Blake, 5 Cal. 
240; Bottomly v. Grace Church, 2 Cal. 
90; Crawford v. Crockett, 55 Ind. 220; 
Hill v. Ryan, 54 Ind. 118; Crawfords- 


from the allegations as made in the pleading, it 
will be sufficient, notwithstanding more certainty 
could be required on a motion for, that purpose.*? 

[§ 583] (d) Contract—aa. Necessity of Alleging 
Agreement or Consent of Owner. 
te support a mechanic’s lien the work must have 
been done or the materials furnished in pursuance 
of a contract with the owner of the property or 
interest sought to be charged or with his consent,°? 
it is essential that such fact shall appear from the 
pleadings of claimant seeking to enforce a lien.*! 


Since in order 


ville v. Barr, 45 Ind. 258; Fathman, 
ete, Planine oMill, Co: <“v. Ritter. os 
Mo. A. 404. See cases supra note 45. 

47. Robinson vy. Crotwell Bros. 
Lumber Co., 167 Ala. 566, 52 S 733; 
Grace vy. Nesbitt, 109 Mo. 9, 18 SW 
1118; Rall v. McCrary, 45 Mo. A. 365; 
Ryndak v. Seawell, 13 Okl. 737, 76 P 
170 (holding, however, that the de- 
fect by reason of the failure to make 
such allegation cannot be reached by 
a general demurrer, the main action 
there being for the recovery of the 
debt and the claim for lien being 
ancillary). 

{a] Allegation in precise language 
of the statute is not essential. Ensele 
v. Jolley, 188 Cal. 297, 204 P 1085. 

[b] Omission cured by denial in 
answer.—Upon the principle that a 
defendant must abide the result of 
an issue which he aids in making, a 
denial that the materials went into 
the building is sufficient to form an 
issue on this point and cures the 
omission of the allegation in the com- 
plaint. Grace v. Nesbitt, 109 Mo. 9, 
18 SW 1118. 

48. Fry v. P. Bannon Sewer Pipe 
Co,, 179 Ind. 309, 101 NE} 103 Rally. 
McCrary, 45 Mo. A. 365. 

49. McFadden y. Stark, 58 Ark. 7, 
22 SW 884. 


[a] Showing of purpose held suf- 
ficient.—Smith vy. Newbaur, 144 Ind. 
95, 42 NE 40, 1094, 33 LRA 685; 


Neeley v. Searight, 118 Ind. 316, 15 
NE 598; Price v. Jennings, 62 Ind. 
111; Miller v. Roseboom, 59 Ind. 345; 
Judah v. F. H. Cheyne Electric Co., 53 
Ind. A. 476, 101 NE 1039; Manor v. 
Heffner, 15 Ind: A. 299, 43 NE 1011; 
Adamson v. Shaner, 3 Ind. A. 448, 29 
NE 944; Bardwell v. Anderson, 13 
Mont. 87, 32 P 285; Watkins v. Shaw, 


feat Cir’, Cts 4tbe4 Oh. CirsDec: 
[b] Showing of use in particular 


building held sufficient.—Reed v. Nor- 
ton, 90° Cal> 590) 26° P 767, 27 © 426 
(where the allegation of the sale of 
materials ‘to be used in the erection 
or construction of said building, and 
affixed and attached thereto,’ was 
held sufficient to Support the finding 
that the materials were used in the 
building); Judah v. F. H. Cheyne 
Electric Co., 53 Ind. A. 476, 101 NE 
1039; Manor v. Heffner, 15 Ind. A. 299, 
43 NE 1011; Leeper v. Myers, 10 Ind: 
A. 314, 37 NE 1070; Bogue v. Guthe, 
54 Nebr. 236, 74 NW 588. 


50. See supra §§ 73-138. 
51. Cal.—Palmer v. Lavigne, 104 
Cal30, Ske Le nil On 


Ga.—Carr v. Watt Loy Ga si ceule 
SE 668. 
Ill. Leslie v. Reed, 107 Ill. A. 248. 
Ind.—Adams y. Buhler, +116 Ind. 
100, 18 NE 269. 
Hutchinson, 


Mass.—Batchelder_ v. 
161 Mass. 462, 37 NE 452; Parker v. 
Bell, 7 Gray 429; Simpson v. Dal- 
rymple, 11 Cush, 308. 
ageeetoe Grae v. Raymond, 27 Mich. 
Minn.—Keller v. Struck, 31 Minn. 
446, 18 NW 280; O’Neil v. St. Olaf’s 
School, 26 Minn. 329, 4 NW 47. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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Hence, plaintiff’s pleading should state the contract 


under which a lien is claimed.®? 


sought to foreclose a len for improvements or 
repairs made by a stranger to the title, it must 
at least allege knowledge on the part of the owner,®® 
and where it is sought to charge the property of a 
married woman, there must *be some averment of 
a contract or agreement with her.®* 

[§ 584] bb. Sufficiency of Allegation®°—(aa) In 
Where, under a fair interpretation of its 
language, claimant’s pleading alleges the agreement 
or consent of the owner, it is in general sufficient.*¢ 
A mere allegation that repairs were made and ma- 


General. 


Miss.——Hawley v. Henderson, 34 
Miss. 261. 

Mo.—Porter v. Tooke, 35 Mo. 107; 
McLaughlin v. Schawacker, 31 Mo. A 
865; Peck v. Bridwell, 

N. J.—Summerman vy. Knowles, 33 
N. J. L.. 202; Raymond y. Post, 25 N. 
J. Eq. 447. 

N. Y.—Burkitt v. Harper, 79 N. Y. 
273 [afi 14 Hun 681); Plattsburgh 
Gas, etc., Co. v. Miller, 211 App. Div. 
623, 207 NYS 335 [rev 123 Misc. 651, 
206 NYS, 427; W. J. Elliott, Co... v. 
Tapscott, 167 App. Div. 910, 151 NYS 
1006; Entenman v. Anderson, 106 App. 
Div.. 149,.94 “NYS 45;. Clapper. v. 
Strong, 41 Misc. 184, 83 NYS 935 [aff 
90 App. Div. 536, 85 NYS 748]. 

Oh.—Spinning v. Blackburn, 13 Oh. 
St. .8313> Ui Sh Mortgage) etc., Conv: 
Wood, 19 Oh, Cir. Ct. 358, 10 Oh. Cir. 
Dec. 324. 

Or.—Wilcox v. Keith, 3 Or. 372. 

Pa.—Dearie v, Martin, 78 Pa. 55. 

Tex.—Morris v. Montgomery, 
Tex. Unrep. Cas. 385. 

Wash.—Belknap Glass Co. v. Kel- 
leher, 72 Wash. 529, 130 P 1123. 

But see Parmenter v. Childs, 12 
Iowa 22 (where in a Statutory pro- 
ceeding by garnishment to enforce 
a subcontractor’s lien it was held 
that the pleadings need not specially 
refer to the contract between the 
principal contractor and the owner 
Summoned in as garnishee as in a 
case commenced by the principal to 
enforce his lien). 


2 


{a] An express agreement for a 
lien need not be alleged. Pike v. 
Scott, 60 N. H. 469. 

{[b] Cure by answer.—Under the 


statute the contract must be made 
with the owner or lessee and the pe- 
tition must allege that respondent 
was either such an owner or lessee 
and that an omission in this regard 
is not cured by an answer which ad- 
mits that respondent was the owner, 
especially when coupled with a denial 
that the work was done or agreed to 
be done on the particular land. Clark 
v. Raymond, 27 Mich. 456. 

[ec] Corporation or partnership as 
ecntractor.—That the principal con- 
tractor defendant in a subcontractor’s 
action is a partnership, when alleged 
in the petition to be a corporation, 
does not defeat jurisdiction. 
Weis Cornice Co. v. Neevel, 187 Mo. 
A. 496, 174 SW 159. 

52. Ramming v. Roland, 198 Ill. A. 


91; Logan v. Attix, 7 Iowa 77; Simp-) 
(Mass.) | 


son v. Dalrymple, 11 Cush. 
808. But see Kiel v. Carll, 
440 (holding that it 
to allege any ‘particular contract 
where the statutory lien is not made 
to depend upon that, but that it is 
only necessary that the party have 
a claim which he may show to exist 
under one or many contracts). 

[a] Record.— An averment that 
the contract was filed with the county 
clerk and recorded by him in a speci- 
fied book shows a sufficient compli- 
ance with the statutory provisions on 
that subject. Lignoski v. Crooker, 
(Tex. Civ. A.) 22 SW 774. 

53. Hunter v. Cordon, 32 Or. 443, 
52 P 182; Cross v. Tscharnig, 27 Or. 
49, 39 P 540. 

Ta] Enowledge of owner.—A com- 
plaint, in an action to foreclose a ma- 
terialman’s lien, brought against the 


51 Conn. 


BS elite t Ly by oral 


is unnecessary | 


|ing a building, 
6 Mo. A. 461. | 


| Lien L. 
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terials furnished with the knowledge and consent 
of defendant is not sufficient without other alle- 
gations,®°? although, where under the statute it is 
sufficient if the work was done with the consent 
of the owner, it is not necessary to show whether 
the work was performed under a written or other 
special contract.>* 


A complaint which alleges a 


special contract to do particular work for an agreed 


owner, lessee, and contractors, which 
alleges that the owners at all times 
knew that the lessee was construct- 
and did not at any 
time give notice that they would not 
be responsible therefor, 
charges the owners with “knowl- 
edge,” within Comp. L. § 3889, pro- 
viding that every building  con- 
structed on lands with the knowledge 
f the owner shall be held to have 
een constructed at the instance of 
the owner, ete. Tonopah Lumber Co. 
vy. Nevada Amusement Co., 30 Nev. 
445, 97 P 636. 

54. Wilson v. Schuck, 5 Ill. A. 572; 
Spinning vy. Blackburn, 13 Oh. St. 131; 
Dearie v. Martin, 78 Pa. 55. 

{a] If it is intended to bind the 
wife’s land by way of estoppel, the 
facts relied upon as in the estoppel 
must be alleged in the petition. Wil- 
son v. Schuck, 5 Ill. A. 572. 

[b] The agency of the husband 
should be alleged if it is intended to 
bind the wife’s land by penEne there- 
of. Wilson v. Schuck, 5 Ill. 572. 

Notice or statement of Vo against 
married woman see supra § 274, 

Pleading in mechanic’s lien suit 
against married woman generally see 
Husband and Wife § 756. 

55. Pleading contract generally 
see Contracts §§ 829-838. 

56. Beloate v. Baker, 126 Ark. 67, 
189 SW 354. 

{a] Validity of contract.—Where 
a complaint to foreclose a mechanic’s 
lien for plumbing work alleged that 
plaintiff agreed with defendant to 
perform or procure to be performed 
all the labor, and furnish or pro- 
cure to be furnished all the mate- 
rials, necessary for the plumbing, 
heating, and electric lighting of a 
building. It was not fatally defec- 
tive for failure to allege that plain- 
tiff was a duly licensed and regis- 
tered plumber, since the contract 
alleged required only that plaintiff 
should procure the performance of 
the work by a duly licensed and 


registered plumber. Putnam Vv. 


Siravo, 140 App. Div. 194, 124 NYS 
1105. 
{b] Modified contract.—A com- 


| plaint, which alleges that a. written 


contract was made, and that subse- 
agreement it was 
modified, and that as modified it was 
“as follows,’ followed by a state- 
ment of the contract according tu 
its legal effect, is sufficient. White 
v. Soto, 82 Cal. 654, 23 P 210. 

[ce] Joint or several contract.— 
(1) An allegation that material was 
furnished at the request of a cor- 
poration and of certain individuals 
does not necessarily allege a joint 
contract. Coen v. Bettman, 166 Mo. 
Ae Gid, 15S OS Wrist 62) “pUnder 

(Consol. L. c 33) § 24, pro- 
viding that a mechanic’s lien may 
be enforced upon the property against 
any person liable for the debt upon 
which the lien is founded, a comm- 
plaint alleging that plaintiff and de- 
fendant L entered into a contract 
by which plaintiff, with the knowl- 
edge and consent of defendant C, L’s 
wife, and the owner of the prem- 
ises, rendered services and furnished 
materials which were reasonably 
worth a stated sum, no part of which 


sufficiently | 


1/120 App. Div. 


price and the performance of the contract by plain- 
tiff is sufficiently specific.>® 
must be averred and full performance alleged in 
order to render a more specific statement of claim 
unnecessary,°° and under particular statutes it has 


But a special contract 


had been paid, stated a cause of ac- 
tion against'L, alleging the furnish- 
ing of the labor and materials up-. 
on the joint agreement of the owner 
and her husband. Pearce v. Knapp, 
71 Mise. 324, 127 NYS 1100. 

[a] Trustees of religious society. 
—A complaint showing an implied 
obligation upon the society as an vur- 
ganization is sufficient as against #ts 
trustees. Gortemiller v. Rosengarn, 
103 Ind. 414, 2 NE 829. 

fe] Allegations held sufficient.— 
Georges v. Kessler, 131 Cal. 1838, 63 
P 466 (holding that an objection to 
a complaint to foreclose a mechanic’s 
lien that it cannot be determined 
therefrom whether the contract was 
made by one or both of two defend- 
ants named is without merit where it 
expressly alleges that the contract 
was made ‘‘with the said defendant,” 
thereupon naming one of defendants 
referred to); Newell v. Brill, 2 Cal. A, 
GL. 183 SP 6s. Bean eveseiChéeshirem st: 
R. Co., 78 Conn. 291, 61 A 950; Griggs 
v. Le Poidevin, 11 Nebr. 385, 9 NW 
557; Clarke v. Heylman, 80 App. Div. 
572, 80 NYS 794; Cochran: vy. Yoho, 
384 Wash. 238, 75 P 815. 

57. Plattsburgh Gas, etc., Co. v. 
Miller, 211 App. Div. 623, 207 NYS 
335; Kerwin v. Post, 120 App. Diy. 
179, 104 NYS 1005. But see Ross v. 
Simon,;16 “Daly, 159379 (NYS -5386, 310 
NYS 742 (holding that a complaint 
which shows the erection of a build- 
ing by a lessee with the knowledge 
and consent of the owner is sufficient 
without stating how or under what 
circumstances the consent of the 
owner was given, and stating that 
a previous authority which decided 
that the work must be done at the 
Owner’s expense in order to bind him 
[Cornell v. Barney, 94 N. Y. 394] 
goes only to the evidence and does 
not affect the question of pleading). 

[a] Held sufficient. — Under L. 
(1897) p 516 c 418 § 3, providing that 
a contractor or subcontractor, la- 
borer, or materialman who performs 
labor or furnishes material for the 
improvement of real property, with 
the consent of the owner, shall have 
a lien therefor upon the real prop- 
erty improved, and § 22, requiring a 
liberal construction of the law, a 
complaint in an action to foreclose 
a mechaniec’s lien which had been 
filed, alleging that with knowledge 
and the consent of defendant plain- 
tiff performed work and furnished 
materials for the repairing of the 
chimney breast and pier, and the 
wall of the building on defendant’s 
premises, of a specified value, states 
a cause of action. Kerwin v. Post, 
179, 104 NYS 1005. 
po Parker v. Bell, 7 Gray (Mass.) 

59. Montpelier Light, etc., 
arpa ae 22: Ind... A;,,175,. 53° NH 


{a] That plaintiff did work at de- 
fendant’s request, which work was 
reasonably worth a designated sum, 
are sufficient allegations of a con- 
tract under which the work was 


COmiWe 


done. Edleman v, Kidd, 65 Wis. 18, 
26 NW 116. 
60. Stephenson y. Ballard, 50 Ind. 


176; Bangs v. Berg, 82 Iowa 350, 48 
NW 90. 


426 [40 C.J.] 
been held that the petition or complaint must con- 
tain a statement of the contract,®! or that the con- 
tract must be set out in the pleading;°? and that 
where the statute makes restrictions as to the char- 
acter of the contract under which the len can 
attach, the general allegation of the contract will 
not do but the terms of the contract must be set 
‘up to show the right to the lien.** The terms are 
sufficiently set up when they are alleged as fully 
as the contract itself permits,°* and the petition 
need not show facts relating to the contract which 
under the particular statutes are not essential to 
support the lien.®> Mere uncertainty in the alle- 
gation must be reached by a motion to make more 
definite and certain where a demurrer does not raise 
such objection,®® although under the practice in 
some jurisdictions the objection may be raised by 
demurrer.®* 

Joint contract. Allegations in the petition that 
the materials are furnished at the instance and re- 
quest of two persons do not necessarily amount to 
an allegation of a joint contract.®* 

Original or subcontract. An allegation that de- 
fendant entered into a contract with plaintiff 
whereby plaintiff agreed to employ him to perform 
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becomes a special contract, and it 
is necessary to allege in the petition 
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[§ 584 


he was an original contractor.®? 

Contract by lessee. Where the contract is with 
a lessee obligated under his lease to make improve- 
ments, if it is desired to charge the lessor as owner 
facts and not conclusions of law must be pleaded.”° 

Contracts by agents. Where the contract is relied 
on as having been made by an agent, the agency 
must be alleged as in other cases,’t and the name 
of the agent should be stated.** A complaint against 
two defendants showing that in making the contract 
one was acting as the agent for the other should be 
dismissed as to the alleged agent in the absence 
of an allegation that plaintiff extended credit to 
him and that he agreed individually to pay for the 
material furnished.** Although the contract does 
not mention the name of the true owner but refers 
to the alleged agent as the owner of the premises, 
there is a sufficient allegation that the person desig- 
nated as the true owner made the contract where it 
alleges that in making the contract he acted through 
a designated person as agent."* 

Incorporation or reference to lien statement. The 
allegations of the pleading as to a contract may be 
aided by reference to, and incorporation of, the 
statement or claim for a lien,’® and where the alle- 
gation of the contract varies from the contract 


tractor with the owner). 
70. McNicholas vy. Tinsler, 127 Ill. 


work and furnish material sufficiently alleges that 
61. Simpson v. Dalrymple, 11 
Cush. (Mass.) 308. 
62. Logan v. Dunlap, 4 Ill. 188. 
63. See cases infra this note. 
[a] For example (1) under Sstat- 


utes providing the term within which 
labor must be performed, money 
paid, or material furnished under 
contracts in order that a lien may 
be had, the terms of the contract 
have been required to be allegea. 
Pelanger v. Hersey, 90 Ill. 70; Brown 
v. Lowell, 79 Ill. 484; Powell v. Web- 
ber, 79 Ill. 134; Coburn v. Tyler, 41 


Ill. 354; Rowley v. James, 31 Ill. 
298; Scott v. Keeling, 25 Ill. 358; 
Columbus Mach. Mfg. Co. v. Dor- 


win, 25 Ill. 169; Phillips v. Stone, 25 
Tl) -77; Moser v: Matt, 24 Ill, 198; 
Brady v. Anderson, 24 Ill. 110; Rogers 
wy Ward: 23 Tbh 47357 MeClurken * vy, 
Logan, 23 Ill. 79; Senior v. Brebnor, 
22 Tll. 252; Cook v. Rofinot, 21 Tl. 
437; Cook v. Vreeland, 21 Ill. 431; 
Cook v. Heald, 21 Ill. 425; Muller v. 
Smith, 4 Ill. 543; Logan v. Dunlap, 4 
Ill. 188; Smith v. Central Lumber 
Co., 113 Ill. A. 477; Hindert v. Amer- 
ican Trust, etc., Bank, 100 Ill. A, 
85; Rogers v. Powell, 1 Ill. A. 6381 
(the omission to state the portions 
of the contract relating to the time 
for delivery of materials will jus- 
tify the inference that it is beyond 
the statutory limitation); Peck v. 
Standart, 1 Ill. A. 228. (2) A peti- 
tion is sufficient which avers that 
the payments are to be made in in- 
stallments of ten per cent from time 
to time as the work should progress, 
and that the amount was to be fully 
paid when the work was completed 
and that it was completed within the 
statutory period. Reed v. Boyd, 84 
Ill. 66. (3) Under the requirement 
to state in a petition when the money 
was to be paid in order that it may 
be determined that the suit was com- 
menced in time, the averment that 
the time had not elapsed is sufficient. 
Burkhart v. Reisig, 24 Ill. 539. Com- 
pare Winkle Terra Cotta Co. v. Ga- 
lena Safety Vault, etc., Co., 64 I11. 
A. 184; Portoues v. Holmes, 383 Ill. 
A,'812 [aft 132 T3877, 23° NE) 349] 
(which cases uphold the right to a 
lien under an implied contract). (4) 
If the petition undertakes to set out 
a verbal agreement between the pe- 
titioner and defendant to furnish 
materials, and that defendant was 
to pay for the same within five 
months from the time of delivery, 1t 


the time of delivering the materials. 
Rogers v. Powell, 1 Ill. A. 631. 

{b] Where several buildings have 
been erected, complaint should show 
whether they were erected under a 


general contract. Herbst v. Con- 
ners, 12 OhNPNS 78. 
64. Mix v. Ely, 2 Greene (Iowa) 


513 (where the contract provided, 
and it was so alleged, that payment 
was to be made as the work pro- 
gressed and any balance which 
should remain when the work was 
completed should be paid as the par- 
ties could agree). 

65. Gillespie v. Remington, 66 
Tex. 108, 18 SW 3388; Lunsford v. 
Wren, 64 W. Va. 458, 68 SE 308. 

[a] Date of contract.—Where the 
statute made the fixing of the lien 
have reference to the time of the 
maturing and not to the time of the 
making of the contract, it was not 
necessary to allege the date of the 
agreement for furnishing the mate- 


rials. Gillespie v. Remington, 66 
Tex. 108, 18 SW 388. 

66. McFadden v. Stark, 58 Ark. 
7, 22 SW 884. 

67. Palmer vy. Lavigne, 104 Cal. 


SOS Tee ao, 

Questions presented by demurrer 
generally see infra § 619. 

68. Berkshire Lumber Co. v. J. S. 
Chick Inv. Co., 170 Mo. A. 1, 155 SW 
904; Coen v. Bettman, 166 Mo. A. 671, 
150 SW 1187. 


69. Schalich y. Bell, 173 Cal. 773, 
161 P 988. 
{al Contract with owner or con- 


tractor.—A general allegation that the 
erector of the building was a “con- 
tractor,” and, as such, contracted with 
the plaintiffs, will be disregarded up- 
on a general demurrer, where the 
complaint: avers, specifically, facts 
showing that the plaintiff's contract 
was made with the owner of the 
building. Hinckley v. Field’s Bis- 
cuit; ete.) (Co; 7 9ll CakedsGycveb wb 94s 
See C. E. Sharp Lumber Co. v. Kan- 
sas Ice Co., 42 Okl.-689, 142 P 1016 
(holding the petition, in an action 
to foreclose a mechanic’s lien for 
material furnished to a builder be- 
fore his discharge by the lessee and 
subsequently used by the lessee in 
the building, to state a cause of 
action entitling plaintiff to enforce 
his lien against the lessee the same 
as though he was an original con- 


A. 381 [aff 235 Ill. 493, 85 NE’ 5934; 
Mitchell v. Dunmore Realty Co., 126 
App. Div. 829, 111 NYS 322. 

[a] Consent of landlord.—The 
complaint to foreclose a mechanic’s 
lien for work done under contract 
with the tenant of the property does 
not show the consent of the landlord 
necessary to bind the property, it 
alleging merely a provision in the 
lease for alterations by the tenant, 
partly at the expense of the land- 
lord, ‘‘to be made according to plans 
and specifications to be approved by 
the owner and landlord,” and not al- 
leging such approval. Mitchell v. 
Dunmore Realty Co., 126 App. Div. 
829, 830, T11 NYS 322. 

[b] Ratification. — An averment 
that the owner “ratified and assented 
to the contract” between a contrac- 
tor and his tenant under which mate- 
rial was furnished is insufficient to 
show that the owner entered into 
contractual relations with the con- 
tractor. Carr v. Witt, 137 Ga. 373, 
73 SE 668. 

71. Murray v. Bessemer Lumber 
213 Ala. 232, 104 S 649. See 
Baxter “Vv. s»,ELutchines,. 149) 01 te 
(holding that an allegation that the 
son of a widow who was the owner 
of a mill contracted for machinery 
placed therein as well for himself 
as for his mother with her knowl-. 
edge and consent and as her agent 
was good on demurrer, although mere 
possession by the son as agent would 
not be evidence of authority to bind 
any interest other than his own). 


[a] Intendments in favor of aver- 
ment.—A complaint which states 
facts from which the law implies 


the agency for the owner of the per- 
son making the contract is suffi- 
cient without alleging in express 
words that such person was the 
owner’s agent or that he constructed 
the building at the instance of the 
owner. Kremer vy. Walton, 16 Wash. 
L389 AVR e238: 

Allegations of agency generally 
see Agency §§ 610, 611. 

72. Murray v. Bessemer Lumber 
Co., 213 Ala. 232, 104. .S 649. 

73. Burton v. Meinert, 1386 Ga. 
420, 71 SE 870. i 

74 Logue v. Walker, 141 Ga. 644, 
81 SE 849. 

75. Webb v. Kuns, 6 Cal. Unrep. 
Cas. 97, 54 P 78; Smith v. Adcock, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§§ 584-585] 


shown in a lien claim made a part of the complaint, 
the complaint may, be rendered bad for uneer- 
tainty.7° But an immaterial variance between the 
complaint and lien claim and the contract itself, 
as to the character of the work covered by the 
contract, by which variance no one could be misled 
or injured, is not fatal.” 

Character of contract. A complaint is indefinite 
and uncertain where it cannot be determined: from 
it whether claimant is relying upon an implied or 
an express contract.7* Complainant cannot be re- 
quired to state whether the contract was written 
or oral, since it will be presumed to have been oral 
in the absence of an allegation to the contrary.’® 
Where there has been a written contract for par- 
ticular work and alleged verbal orders for changes 
or extras, the fact that the contract was in writing 
should be set forth and the claim for extras under 
the subsequent verbal agreements or orders should 
be set out separately.®® 

[§ 585] (bb) Actions by Materialmen or Subcon- 
tractors. In a proceeding by a laborer or material- 
man, the complaint must set out that the materials 
or labor for which the lien is claimed were furnished 
either at the instance of the owner or of some per- 
‘son bearing the statutory relationship to the owner.*+ 
Where the statute confers a len for work done 
at the instance of the owner or of his agent and 
provides that every contractor, subcontractor, or 
other person having charge of construction shall 
be held to be the agent of the owner, it is not 
material whether the agency of the person employ- 
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ing claimant was a principal contractor or sub- 
contractor, and hence, his relationship with the 
owner at the various times during which the labor 
was performed need not be alleged.§* It has been 
held sufficient that a subcontractor allege that the 
work was done under a contract between the prin- 
cipal contractor and the owner without alleging 
a request by the owner,*® and also that it is un- 
necessary to allege in direct terms that materials 
were furnished or work performed under a contract 
with the contractor, and that it is enough if the 
facts alleged show the contract.** Under some stat- 
utes, a subcontractor should aver and show that by 
the terms of his contract with the principal con- 
tractor he is within the terms of the principal 
contract;*®> and the terms of the contract between 
the original contractor and the owner must be so 
alleged that it may be seen from the facts set forth 
in the complaint that some amount was due from the 
owner to the contractor where that is necessary 
to support the claim of a subcontractor,*® although 
on the other hand it is held that, under a provision 
that the lien shall not be enforced for an amount 
in excess of the original contract price, it is a 
matter of defense if the claim is larger than the 
contract price and the original contract price need 
not be alleged by the subcontractor.** 

Statutory contract with owner. Where under the 
statute a difference exists in cases in which the work 
was done under a valid statutory contract and those 
in which it was not,*® the lien claimant must show 
by his pleadings under which theory he claims,®® 


Thomas v. Illinois Industrial 


209 Ill. A. 277; Webster City Stee: 
Radiator Co. v. Chamberlin, 1387 Iowa 
717, 115 NW _ 504; Jarvis-Conklin 
Morte. Trust, Co. v. Sutton, 46 Kan. 
166, 26 P 406. 

[al A mistake in the complaint 
in stating the time of payment un- 
der the terms of the contract is im- 
material, the contract being correctly 
described in the notice of lien which 
was filed. Webb v. Kuns, 6 Cal. 
Unrep, Cas. 97,64 P 78. 

{b] Exhibit controls.—If there is 
any discrepancy between the contract 
attached as an exhibit, and the de- 
scription of it in the petition, the 
exhibit governs. Benner v. Schmidt, 
44 Ill. A. 304. But see Schroth v. 
Black, 50 Ill. A. 168 (holding that 
the lien statement, although made 
an exhibit, does not control since, 
while the statement is a condition 
precedent to suit, the suit is not to be 
regarded as to enforce the rights 
accruing under it). 

76. Palmer v. Lavigne, 104 Cal. 
SOs csiny iat cos 

Ta] For example, where a copy of 
the lien claim made a part of the 
complaint shows a contract with the 
wife and the complaint alleges a 
contract with defendants, who are 
husband and wife, it is bad on de- 
murrer for uncertainty. Palmer v. 
Lavigne, 104 Cal. 30, 37 P 775. 

77. Newell v. Brill, 2 Cal. A. 61, 
83) PE 6. 

Variance between complaint and 
lien claim generally see infra § 639. 

78. Yawger v. Joseph, 184 Ind. 
228, 108 NE 774. 

79. Yawger v. Joseph, supra. 

80. O’Kane v. Murray, 25 Pa. Dist. 
87 [aff 252 Pa. 60, 97 A 94]. 

81. Belknap Glass Co. v. Kelle- 
her, 72 Wash. 529, 130 P 1123., See 
McCune v. Snyder, 18 Oh. Cir. Ct. 24, 
9 Oh. Cir. Dec. 572 (it is not sufli- 
cient to allege a verbal contract with 
the principal contractor as the agent 
of the owner under the statutory re- 
quirement that such contract must 
be entered into by the owner or his 
“authorized” agent). 

{a] Who may urge objections.— 
Whether a petition to enforce a me- 


chanic’s lien for materials alleged a 
joint contract by B and Q or a con- 
tract binding Q alone personally and 
the interest of both in the property 
was material to them only, and an 
objection raising the question could 
not be urged by other lien claim- 
ants. Berkshire Lumber Co. v. J. 5S. 
ates Inv. Co., 170 Mo. A. 1, 155 SW 

[b] Relation to subject matter.— 
While the owner must be made a 
party defendant in order to bind him, 
appropriate allegations showing his 
true relation to the subject matter 
are necessary. Lee v. Wimberly, 102 
Ala, 539, 15 S 444. 

[c] Sufficiency of allegations.— 
(1) A subcontractor’s petition alleg- 
ing that one of the parties was owner 
and the other the original contractor 
was regarded after verdict as suffi- 
ciently alleging that the original 
contract was made with the owner. 
Cole. Vv... Barron, 8 Mo: AS*509.: (2) 
A complaint alleging that plaintiff 
sold and delivered to one S lumber 
and other building materials, etc., 
that when the lumber and materials 
were furnished said S was engaged 
as a builder in the construction for 
defendants of a dwelling on a cer- 


tain lot belonging to defendants, and! 


that the materials were sold by plain- 
tiff to said S to be used in the con- 
struction of the house, and were so 
used by him, _ sufficiently averred 
facts showing for whose immediate 
use the materials were © furnished. 
Williamson v. Shank, 41 Ind. A: 513, 
83 NE 641. 

82. Kennicott-Patterson Transfer 
Co. v. Modern Smelting, etc., Co., 26 
Colo. A. 135, 141 P 144. See Grif- 
fith v. Maxwell, 20 Wash. 403, 55 P 
571 (holding that a materialman’s 
complaint for material furnished a 
contractor need not contain an aver- 
ment of agency on the part of the 
contractor, the statute providing that 
every contractor shall be held to be 
the agent of the owner, etc.). 

83. McLaughlin v. Schawacker, 31 
Mo. A. 365. 

' $4 Tisdale v. Alabama, etc., Lum- 
ber Co., 131 Ala. 456, 31 S 729. 


85. 
Univ., 71 Ill; 310; Quin v. McOliff, 
1 AbbPr (N. Y.) 322; Broderick v. 
Boyle, 2° Ey D. Smith (N/°Y:)) 554, 
1 AbbPr 3819 (the failure to allege 
that the subcontractor’s contract was 
made in conformity with the contract 
between the owner and original con- 
tractor would subject the complaint 
to a motion to make it more definite 
and certain). 

86. Thomas v. Illinois Industrial 
Oniv., 71 Ill. 310; Scerbo v. Smith, 
16 Misc. 102, 38 NYS 570 [disappr 
Drennan v. New York, 14 Mise. 112, 
35 NYS 244]. See Breuchaud v. New 
York; 61 6 Hun 564,016 ANS! “34h; 
Clapper” v. Strong, 41 Misc. 184, 33 
NYS 935 [aff 90 App. Div. 536, 85 
NYS 748] (both being under the 
New York City Consolidation Act 
providing that labor and material 
for which a lien is claimed on city 
property must be performed and fur- 
nished “in pursuance of, or in con- 
formity with the terms of any con- 
tract made between any person or 
persons and the city’’). 

87. Spalding v. Dodge, 17 D. C. 
289; Morrison v. Inter-Mountain Salt 
Co., 14 Utah 201, 46 P 1104 [chang- 
ing the rule in Teahen v. Nelson, 6 
Utah 363, 23 P 764] (subcontractors, 
in cases where the original contract 
is not of record, need not make posi- 
tive averments as to the amount of 
the original contract or of payments 
made thereunder). 

88. See supra §§ 132, 133. 

89. Pacific Portland Cement Co. v. 
Hopkins, 174 Cal. 251, 162 P 1016; 
Toad Vee NOrton, 99 (Callaéliyrs4 re 

[a] Construction of pleading.— 
Where, under the statute as it stood 
when the contract was entered into 
and the work performed, no contract 
of one thousand dollars or under was 
required to be in writing or recorded, 
the contract will be presumed to be 
for one thousand dollars or -under, 
limiting the rights of laborers or 
materialmen to the having of the 
contract price applied to the payment 
of their demands, where, after a de- 
murrer specifically pointing out the 
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but it has been held that plaintiff may allege the 
actual facts as one cause of action,®® and where the 
statute provides that, when the contract is void 
for any of the reasons enumerated in the statute, 
materials shall be deemed to have been furnished at 
the special request of the owner, a materialman may 
plead that the goods were sold at the special request 
of the owner and need not plead the construction 
and validity of the contract.®! Where the statute 
requires that the contraet between the owner and 
the contractor to whom material is furnished must 
be in writing, the fact that it is in writing must 
be alleged. 

[§ 586] (e) Time of Furnishing Work or Ma- 
terials. Under various statutory provisions the fix- 
ing of a lien depends upon the filing of a statement 
of claim within a prescribed period after the labor 
is performed or the material furnished,®* or the 
right to enforce such lien depends upon the com- 
mencement of proceedings within a time limited 
after the labor is performed and the materials fur- 
nished or after the filing of the lien claim,®* and in 
defect in not stating the contract 
price had been sustained, plaintiff 


amended his complaint but made no 
attempt to cure the defect. Pye on ae eine 


Unrep. Cas. 
@alh A: 
92. 


L. 202. 
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363, 101 P 537 [mod 10 
641, 102 P 822]. 
Summerman y. Knowles, 33 N. 


gre eee) ae ee 


[§§ 585-587. 


order to show a valid lien or a present right to 
enforce it plaintiff’s pleading should show when 
the labor was performed or material furnished ;%° 
but the pleading will be sufficient if from the facts 
alleged such time may be fairly inferred,®® as where 
it is alleged that materials were furnished between 
specified dates.°7 If one item is shown to have 
been furnished within the time prescribed by the 
statute, the complaint will be good at least as to 
that item.°® Under the rule that the alienation of 
the property before any labor was performed or 
material furnished defeats the right to subject the 
property in the hands of the purchaser for such 
labor or materials as were furnished after such 
alienation,®® the complaint must show the commence- 
ment of the work or the furnishing of the materials 
before the alienation.+ 

[§ 587] (f) Completion of Work or Performance 
of Contract. The pleading for the enforcement of a 
mechaniec’s lien for work and materials furnished 
under a contract must allege the performance of the 
contract,? or set up a sufficient legal excuse for the 
lien would begin to run from the 
time of the delivery of the last 


item). 
[a] An itemized account filed and 


Lumber Co. v. Wickliffe, 19 Cal. 
234, 125° RP 357. 

[b] Sale by claimant to owner 
through agent.—An allegation that 
there never was any written con- 
tract or any contract filed for record 
followed by a statement that the con- 
tractor was acting as the agent for 
the owner and as such agent pur- 
chased the materials, when con- 
strued as a whole, does not consti- 
tute an attempt to allege a sale by 
plaintiff to defendant through an 
agent in fact, but is a statement of 
the condition arising by noncompli- 
ance with the statute with reference 
to the recording of a written con- 
tract where such is required. Na- 
tional Lumber Co. v. Wickliffe, 19 
CalicAs 6234591255 Pi357. 

{c] Value of work.—An allegation 
of an agreed price is a _ sufficient 
prima facie allegation of value of 
the work, as against a demurrer for 
uncertainty. Coghlan v. Quartararo, 
15 Cal. A. 662, 115 P 664. a 

90. Anderson y. Blean, v9 “Call. Ay 
581, 126. P 859. 

[a] For example a pleading is not 
Subject to a general demurrer for 
the reason that plaintiff alleges that 
part only of the contract between 
the owner and the original contrac- 
tor was recorded and that there was 
a sufficient sum of money in the 
hands of the owner to pay all claims 
and liens against the property, and 
the complaint if objectionable as 
containing two causes of action not 
separately stated or if otherwise un- 
certain must be questioned by spe- 
cial demurrer. Anderson v. Blean, 
19 Cal A. 581,126 P 859; 


91. Yancy v. Morton, 94 Cal. 558, 
oxy 12d) Tela 
[a] Bule applied.—A complaint, 


in an action by a materialman, which 
alleges that the materialman agreed 
with the owner to furnish the ma- 
terials, and that the owner agreed 
to pay a specified sum therefor on 
the completion of the work, followed 
by appropriate averments for the 
foreclosure ,of a materialman’s lien, 
states a good cause of action. Lucas 
v. Rea, 7 Cal. Unrep. Cas. 363, 101 P 
537 [mod on other grounds 10 Cal, 
A, 641, 102 PRP 822). 

{b] Direct agreement.—A maie- 
rialman furnishing materials to a 
contractor may aver a direct agree- 
ment -.with the owner if the contract 
between the owner and contractor is 
void. Lucas v. Gobbi, 10 Cal. A. 
648, 103 P 157; Lucas v. Rea, 7 Cal. 


93. Time for filing statement or 
claim see supra §§ 218-242. 

94. Limitations of proceedings to 
enforce lien see supra §§ 524-538. 

95. Ga.—Logue v. Walker, 141 Ga. 
644, 81 SE 849. 

Mo.—Bradish v. James, 83 Mo. 313; 
Cantwell v. Massman, 45 Mo. 103. 

N. Y.— Jaques v. Morris, 2 E. D. 
Smith 639. 

Or.—Willamette Falls Transp., etc., 
Cosy. (Smithy) Or. - 183. 


Pa. Hagan, 23 Pa. 
Dist. 436. 
[a] A complaint before a justice 


of the peace which alleges that the 
material was furnished within the 
statutory period before suit brought 
is good, notwithstanding the bill con- 
tained therein showing the amount 
of the material furnished does not 
show the dates opposite each item. 
Seaman v. Paddock, 51 Mo, A. 465. 
{b] Prior to filing’ notice.—Com- 
plaint must show that labor was per- 


formed prior to the filing notice of 
lien, Jaques vy... .Morris,..2 5: BD. 
Smith (N. Y.) 639. 


[ce] A mistake in the date of the 
last item furnished is immaterial 
where the evidence and the account 
show when it was furnished and 
either date would be sufficient. Smith- 
Anthony Stove Co. v. Spear, 65 Mo. 
Ais, 

[d] Commencement.—Where the 
judgment can operate as a lien only 
as an ordinary judgment from the 
time it is placed upon the judgment 
lien docket when no time is speci- 
fied in the judgment when the build- 
ing was commenced on which the 
lien is claimed, if the party desires 
his lien to be enforced from the com- 
mencement of the building he should 
allege the time of such commence- 
ment in his complaint so that it may 
be determined and adjudged by the 
court at what time the lien attached 
to the building. Kendall v. McFar- 


land, 4 Or. 292. 

96. McCrea v. Craig, 23 Cal. 522; 
Cantwell v. Massman, 45 Mo. 1038; 
Peck v. Bridwell, 10 Mo. A. 524 


(where the complaint was sustained 
after verdict); Matthews v. Monts, 
61 8S. C. 885, 39 SE 575; Rust-Owen 
Lumber Co. v. Fitch, 3 S. D. 213, 52 
NW 879. See Frankoviz v. Smith, 34 
Minn. 403, 26 NW 225 (the complaint 
was construed after judgment as 
fairly alleging that all the items 
were furnished pursuant to one 
agreement, so that the time for 
filing the affidavit and account for a 


referred to as a part of the pleading 
may supply an omission to state in 
the pleading when the work was done 
or materials furnished. Hassett Vv. 
Rust, 64 Mo. 325; Jones v. Shaw, 53 
Mo. 68 (after verdict). 

97. See cases supra note 96. 

98. Indiana Mut. Bldg., etc., As- 
ag Paxton, 18 Ind. A. 304, 47 NE 
1082 

99. See supra § 78. 

1. Jeffersonville Water Supply Co. 
v. Riter, 138 Ind. 170). 37 NE (652 
(where, however, a complaint alleg- 
ing that “on April 10, 1888, the work 
of furnishing material we COM 
menced,” ete., and that “on April 
21, 1888,” the property was conveyed 
is sufficient to show that materials 
and labor were furnished and per- 
formed before the conveyance). 

2. Ga.—Arnold v. Farmers’ Exch., 
L233. Gan UolonO desi toa 

tll.—Thomas v. Illinois Industrial 
Univ., 71 Ill. 310; Warren v. Harris, 
eS One 

Ind.—Vorhees v. Beckwell, 10 Ind. 
A, 224, 37 NE 811. 

N. Y.—Mitchell v. Dunmore Realty 
Co:, 126; App: » Divi 6829) fa SNS 


322. 

Va.—Kirn v. Champion Iron Fence 
Co., 86 Va. 608, 10 SE 885. 

[a] Allegations held  sufficient.— 
(1) Allegations that plaintiff fur- 
nished materials and erected a house 
on defendant’s land under a contract 
with defendant, that during the per- 
formance of the work plaintiff fur- 
nished additional material and labor 
at defendant’s request, that defend- 
ant was present during the prog- 
ress of the work and directed it and 
agreed to pay therefor, sufficiently 
show the furnishing of materials anda 
work of the kind contracted for and 
the erection of the building according 
to the contract. Vorhees v. Beck- 
well, 10 Ind. A. 224, 87 NE 811. (2) 
An allegation by a subcontractor that 
the building was completed accord- 
ing to the terms of the contract suf- 
ficiently avers that the contract was 
completed. Boscus v. Waldmann, 31 
Cal. A. 245, 160 P 180. 

[b] Successive liemns.— Where a 
building contract provided that the 
contractor should receive the cost 
of work and material plus ten per 
cent, and that payments should be 
made monthly upon rendition of 
monthly statements by the. contrac- 
tor to the owner, in the contractor’s 
action to foreclose four successive 
liens for work and material fur- 


For later cases, developments and changes in the law sec cumulative Annotations, same title, page and note number, 


§§ 587-588] 


failure to perform.’ This is essential where the obli- 
gation to pay does not mature until the contract 
has been performed,* and so where the time for the 
completion of the work. or performance of the con- 
tract is material as furnishing the point from which 
the limitation period for perfecting the lien or com- 


mencing suit to enforce it begins 
be alleged.® 


nished under the contract, an alle- 
gation that an account was stated 
between the parties was necessary 


to each cause of action alleged. 
Smith v. Walter, 172 NYS 97 [aff 
187 App. Div. 901 mem, 174 NYS 
922 mem]. 

[ec] Uncertainty as to starting 
and ceasing.—A complaint showing 
performance of the work, nonpay- 
ment, and the filing of the lien, is 


not insufficient as a statement of a 
cause of action because the allega- 
tions as to when the work commenced 
and ceased were uncertain. Webster 
v. Carr, 18 Cal. A. 772, 124 P 447. 

{d] Necessity of  objecticn.—A 
complaint which does not allege in 
precise language that the contract 
was completed, but which alleges 
that the particular improvement was 
constructed and shows that the claim 
is for services performed and mate- 
rials furnished “in the construction,” 
etc., is sufficient in the absence of a 
demurrer or motion challenging it. 
Barr v. World Keepfresh Co., 77 Or. 
OSE LOOM: 27:47 2 

{e] Rule applied: (1) To mate- 
rialman’s contract with general con- 
tractor. Arnold v. Farmers’ Exch., 
123s Gar Vode lS Pe tose . CayesRo na 
subcontractor’s contract with the 
general contractor, where the cor- 
rectness of the subcontractor’s ac- 
count is disputed by the contractor, 
under peculiar statutory provisions 
imposing personal liability on the 
owner where the subcontractor fur- 
nishes the owner with a verified ac- 
eount of his claim against the con- 
tractor after completion of the build- 
ing. Kirn v. Champion Iron Fence 
Co., 86 Va. 608, 10 SE 885. 

3. Robinson v. Chinese Charitable, 
etc., Assoc., 47 App. Div. 69, 62 NYS 
292; Fox v. Davidson, 36 App. Div. 
159, 55 NYS 524; Robinson y. Davis, 


82 Dello, (Pa) 2 23% 
[a] Recovery on quantum meruit. 
—Petition, which, although inart- 


fully drawn, alleged the contract, the 
furnishing of part of the material 
and work thereunder, and facts show- 
ing that the failure to perform the 
entire contract was caused by acts 
of the owner, and was without fault 
of appellants, and declaring for the 
reasonable value of material and 
work furnished, was a_ sufficient 
pleading to entitle appellant to, re- 
cover upon quantum meruit. Bailey 
v. Blum, (Mo.) 213 SW 849. 

[b] A failure to pay, alleged as a 
mere conclusion without facts to 
sustain it, is an insufficient allega- 
tion to justify abandonment of the 
work. Mitchell vy. Dunmore Realty 
Co., 126 App. Div. 829, 111 NYS 322. 

{[c] Failure to pay installments.— 
It is not sufficient for the lien claim+ 
ant to allege a failure on the part of 
defendant to make payments under 
a provision in the contract for such 
payments as fast as the money should 
be needed for labor and materials, 
where such payments are not re- 
quired as a condition precedent. 


It has been held, however, that an 
allegation that the work was completed in accord- 
ance with the contract sufficiently alleges perform- 
ance. Where the subcontractor’s lien depends upon 
the fact, he must aver that the work or materials 
were such as come within the terms of the original 
contract between the owner and the original con- 
tractor;’ but it 1s otherwise when the right does 
not depend upon such fact,® and it is not necessary 
to allege that the contractor had completed his con- 
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to run, it must 


Kinney v. Sherman, 28 Ill. 520. 

4 Harmon v. Ashmead, 60 Cal. 
439; Robinson v. Chinese Charitable, 
oles Assoc., 47 App. Div. 69, 62 NYS 
292. 


{a] Noncompletion of building.— 
A complaint is bad where it alleges 
that the building was not completed 
and thus shows that the action is 
premature. Harmon v. Ashmead, 60 
Cal. 439. 

5. Wood v. Oakland, etc., Rapid 
Transit :Co;,- L107, Cal.,500,. 40 PB. 806; 
Giant Powder Co. v. San Diego Flume 
Co., 78 Cal. 193, 20 P 419; Burkhart 
v. Reisig, 24 Ill. 539; Cook v. Heald, 
21 Jll. 425; Bernard v. Hassan, 60 
Oria62, Hl 1sn P2000. 

{a] Allegations held sufficient.— 
Wager v. Carrollton Bank, 156 Ga. 
783, 120 SE 116. 

[b] Allegations held insufficient. 
—Bernard v. Hassan, 60 Or. 62, 118 
P 201. 

[ec] An allegation of completion 
“on or about” a certain date (1) is 
sufficient when taken with the fur- 
ther allegation that the claim of lien 
was filed within thirty days after 
such completion, the only purpose of 
the allegation as to completion being 
to show that plaintiffs were within 


the provision of the statute reqguir-| 


ing the filing of the lien claim with- 
in thirty days from the date of com- 
pletion. Wood y. Oakland, etc., Rapid 
Transit Co., 107 Cal. 500, 40 P 806; 
Giant Powder Co. v. San Diego Flume 
Conse Cals. 19334207 ab 41 98 iy aC) a & 
complaint of a Subcontractor alleg- 
ing that the building was completed 
according to the terms of the con- 
tract, ‘fon or about October 26th” 
and that the lien claim was filed No- 
vember 19, is sufficient to warrant 
proof of the exact date of comple- 


tion. Boscus v. Waldemann, 31 Cal. 
AeP245,1 1605 .P 1:80: 
[d] Acceptance by defendant.— 


Under a statute providing that tri- 
fling imperfections in a_ building 
should not prevent the filing of a lien 
and that in the case of contracts 
the occupation or use of the building, 
ete., by the owner shall be deemed 
conclusive evidence of completion, a 
complaint by a materialman alleging 
suspension of work by the original 
contractor on or about a certain date 
before the filing of plaintiff's lien, 
and a surrender of the contract to 
and acceptance of such surrender by 
the owner and his occupation and use 
of the building, shows a completion 
at the date of the filing of the lien. 
Giant Powder Co. v. San Diego Flume 
Gos, 78) Cali, 193,20 P4119; 

6. Bangs v. Berg, 82 Iowa 350, 48 
NW 90 (where in the absence of a 
motion to make the pleading more 
certain, it is held that such allega- 
tion as to the completion of a well 
was a sufficient averment that the 
well furnished enough water for the 
purposes required). 

{a] Where the performance is a 
question of fact for the jury, such 
general allegation is proper; where 
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tract where plaintiff states all that is necessary to 
show his right prima facie under the statute.° 
an action to foreclose a contract lien, plaintiff’s 
failure to plead and prove a compliance with the 
contract will not render a judgment of foreclosure 
invalid, since noncompliance with the contract is a 
matter of defense.1° 

Architect’s certificate. 
the contract, the obtaining and presentation of an 
architect’s certificate is a condition precedent to 
the maturing of the final payment,!! it has been 
held that the complaint must state that such certifi- 
cate was given or demanded, and if refused, the 
reasons why it should have been given, or if waived, 
a statement of the facts,'* although there is author- 
ity to the contrary.15 , 

[§ 588] (g) Amount or Value of Services or 


In 


Where by the terms of 


it is a question of law for the court, 
the manner of performance must be 
stated. , Winkle Terra Cotta Co. v. 
Galena Safety Vault, etc., Co., 64 Ill. 
A. 184. 

7. Broderick v. Poillon, 2 E. D. 
Smith (N. Y.) 554, 1 AbbPr 319; 
Doughty v. Devlin, 1 E. D. Smith 
CN. ¥%)° 625. 

& Gilman Vv. Gand, 29) Ind. (294 
(where plaintiff may recover for the 
reasonable value of the service). 

9. Arnold v. Farmers’ Exch., 123 
Ga. 731, 51 SE 754; Holmes v. Ven- 
able, 27 Ga. A. 431, 109 SE 175. 

[a] Completion by owner.—Under 
the statute of New York, it was held 
that the essential fact to be alleged 
being that the work was completed, 
a complaint by a materialman who 
had furnished a subcontractor, which 
alleged the default of the subcon- 
tractor and that the principal con- 
tractor agreed to and completed the 
contract, but did not allege that the 
latter also defaulted and that the 
owner completed the work, was suf- 
ficient. Martin v. Flahive, 112 App. 
Div. 347, 98 NYS 577. 

10. Johnson y. Barker, (Tex. Civ. 
A.) 215 SW 348. 

[a] Contract signed by one party 
only.—(1) In a suit to foreclose a 
lien based on a contract signed by 
defendant. alone, the complaint must 
allege plaintiff’s performance of the 
contract. Benson v. Ashford, (Tex. 
Civ. A.) 189 SW 1093. (2) <A peti- 
tion based on a note mentioning a 
contract for a mechanic’s lien for 
labor to be performed should allege 
that the labor had been performed. 
Herring iv. «berring., lex. Civ, -Ae) 
189 SW 1105. 

1l. Necessity of obtainins archi- 
tect’s certificate generally see Build- 
ing and Construction Contracts 
§§ 94-97. 

12. Michaelis v. Wolf, 136 Ill. 68, 
26 NE 384; McGlauflin v. Wormser, 
20) MON. Lilt (a Peak. 

[a] General averments.—Where a 
code provision allows plaintiff to al- 
lege generally that he duly performed 
all the conditions precedent, allega- 
tions that the owner promised to 
make the last payment when work 
was accepted by the architect and 
that plaintiff had performed all the 
conditions of the contract were suf- 
ficient to cover the condition as to 
acceptance by the architect. Smith 
ve Cary, 160 App. Div. 119, 145 NYS 


{[b] Bxcuse.—Allegations of fraud 
and conspiracy to cheat complainant 
may be sufficient to show excuse for 
failure to procure the _ certificate. 
Mi chaglis v. Wolf, 186 Ill. 68, 26 NE 

4. 


Excuses for nonproduction of cer- 
tificate see Building and Construc- 
tion Contracts §§ 102-104. 

Waiver of architect’s certificate see 
Building and Construction Contracts 
§§ 99-101. 

13. Lunsford v. Wren, 64 W. Va- 
458, 68 SE 308, 


430 [40 0.J.] 


Materials and Maturity of Debt't—aa. In General. 
Plaintiff’s pleading should show the amount or 
value of the services performed or materials fur- 
nished,!®' and the amount that is due,'® as well as 
that it is payable? But under a statutory provi- 
sion requiring certain items of costs to be allowed 
a successful lien claimant, averment of the amount 
thereof in the complaint is not necessary.'® 

Apportionment. Where several houses are built 
upon different lots under a single contract, a ma- 
terialman need not specify the amount of material 
used in each of the houses.'? 

Unrecorded contract. Where work is done or 
materials furnished under a written contract which 
is void because not recorded as required by statute,”° 
the complaint must allege the value of the material 
or of the work,?! and an allegation of the agreed 
price under such a contract may be sufficient in 
the absence of a proper objection upon the ground 
of uncertainty, although it is an allegation of prima 
facie evidence of value and not of the ultimate 
facts.°? ; 

[§ 589] bb. Nonpayment. Since nonpayment of 
plaintiff’s claim is of the gist of the action to enforce 


a mechanic’s hen, nonpayment must be alleged,?* 

14. Excessive claims 
§ 255. 

15. New York Slate Works v. H. 
Krantz Mfg. Co., 217 Fed. 587; Booth 
v. Pendola; 88—Cal. 36, 23 P 200, 25 
P 1101; Ford Gold Min. Co. v. Lang- 
ford, 1 Colo. 62. 

' [a] “Amounting to.’—The yen- 
eral allegation that plaintiff fur- 
nished materials ‘‘aamounting to’ a 
‘designated sum is sufficient without 


see supra 


{c] 


sum named, 


defendant, is 
Boyd, 84 Ill. 66. 


MECHANICS’ LIENS 


ritt v. Pearson, 58 Ind. 385. 
Allegations held sufficient.— 
An averment that the amount due 
petitioners for work, 
named, upon which has been paid a 
leaving a balance due] A, 
according to the agreement, of a sum 
named, etc., according to a bill ren- 
dered, and approved as correct by 
sufficient. 


Own, See RM ey 


7 
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and, under the general rule that an exhibit cannot 
be referred to for the purpose of supplying the 
omission of a material allegation,** a statement in 
the notice of lien filed as an exhibit with the com- 
plaint and made a part of it cannot supply the 
omission.?°> In an action by subcontractors to which 
they have joined the contractor as a plaintiff, an 
allegation that certain amounts specified are due 
from the owner to plaintiffs other than the con- 
tractor is sufficient without an allegation that such 
amounts have not been paid by the contractor.?® 

An allegation of demand for payment is not 
necessary.** 

[§ 590] cc. Owner’s Indebtedness to General Con- 
tractor. Where, under the statute, the right of a 
subcontractor or materialman to a lien depends upon 
the lability of the owner to the contractor for some 
amount under the original contract at the time of 
the filing of the lien or the bringing of the suit,?® 
or the service of notice on the owner,?® a subéon- 
tractor or materialman is required to allege in his 
pleading that the owner was indebted to the prin- 
cipal contractor under the terms of the contract 
between those parties at the time contemplated by 
the statutory provision,*® or set up some fact which 

Ala.—Alabama Lumber Co. v. 
Smith, 139 Ala. 179, 35 S 693. 

Cal.—Turner v. Strenzel, 70 Cal. 
28, 11 P 389; Rosenkrantz v. Wagner, 
62 Cal. 151; Nason v. John, 1 Cal. 
538, 82 P 566. See Olson-Ma- 
honey Lumber Co. v. Dunne Inv. Co., 
30 Cal. A. 332, 159 P 178 (holding 
omission to aver that defendant had 


any funds in his hands “subject to 
lien” was caused by trial of issue 


ste. is al sum 


Reed  v. 


any further mention of value. Jar- 17. Doughty v.. Devlin, 1 HE. D.}] without objection). 

vis-Conklin Mortg. Trust Co. v. Sut-| Smith (N. Y.). 625. Colo.—Epley v. Scherer, 5 Colo. 

- ton, 46 Kan. 166, 26 P 406. Allegation of nonpayment see in-| 536. : 
{b] Value showing quantity.—An|fra § 589. Ill.—Thomas v. Illinois Industrial 

allegation of the value of certain Completion of work or performance | Univ., 71 Ill. 3810. 


work under a contract for a fixed 
rate per cubic foot sufficiently shows 
the number of cubic feet. D’Andre v. 


Zimmermann, 17 Misc. 357, 39 NYS 
1086. 
{c] Allegation of contract price.— 


“[TAn] allegation to the effect that 
on a certain date the plaintiff, in con- 
sideration of a stated sum to be paid 
by the contractor,- contracted with 
the latter for materials furnished 
by the plaintiff to the contractor and 
put up by the contractor upon the 
real estate described, was in sub- 
stance an allegation that the plain- 
tiff contracted to furnish the mate- 
rials atvan aggregate price, and was 
good as against a ground of demur- 
rer that the petition did not allege 
the value of the materials.” Ship- 
pen Bros. Lumber Co. v. Walker, 141 
Ga. 682, 81 SE 1119. 

16. Ind.—Crawfordsville vy. Irwin, 
46 Ind. 438. 

Iowa.—Roberts v. Campbell, 59 
Iowa 675, 13 NW 846. 

Pa.—Dyer v. Wallace, 264 Pa. 169, 
107 A 754. 

R. I.—McPherson vy. Greenwell, 27 
ee CoO Lec At ib, 

Wis.—Huse v. Washburn, 59 Wis. 
414, 18 NW 341; Dewey v. Fifield, 2 
Wis, 73. 

[a] Reference to notice of claim 
of lien.—(1) An averment that a no- 
tice of a lien to a certain amount 
was filed is not equivalent to an 
averment that that or any other 
amount was due. Crawfordsville vy. 
Irwin, 46 Ind. 438. (2) <A com- 
plaint may be sufficient where it 
refers to a lien petition which is 
made a part thereof. Huse v. Wash- 
burn, 59 Wis. 414, 18 NW 341. 

{b] Reference to bill of particn- 
lars.—An averment referring to a bill 
of particulars attached thereto which 
shows the amount due from the con- 
tractor to plaintiff is sufficient. Mer- 


of contract see supra § 587. 


18. See infra § 772. 
19. Skipper v. Thomas, 74 Fla. 
AOOG NOL Manos See Carpenter v. 


Leonard, 5 Minn. 155 (holding that 
a complaint in an action to enforce 
a lien upon a building and its ap- 
purtenances need not specify the 
value of the work and materials ex- 
pended upon each separately, even 
though they are not on the sarne 
land, and the owner of the building 
and the land on which it is situated 
does not own the land on which the 
appurtenance is situated). 

Sufficiency of lien statement or 
claim see supra § 291. 


20. See supra § 133. 
21. Booth v. Pendola, 88 Cal. 36, 
230° RP -200/F25y e100, 


22. Bringham v. Knox, 127 Cal. 
40, 569.P 198; Coghlan v. Quartararo, 
15 Cal. A, 662, 115 P 664. 
McPherson v. Hattich, 10 
104, 85 P 731; Burke vy. Dit- 
tus, 8 Cal. A. 175, 96: P.330. 

24. See Pleading [31 Cyc 560]. 

25. McPherson v. Hattich, 10 Ariz. 
104, 85 P 731 (a statement in the 
notice of lien that a certain amuuite 
is due as compensation under the 
contract, even if it might be con- 
sidered an allegation of the com- 
plaint, is an insufficient allegation 
of nonpayment as it refers to the 
time of filing the lien, and not to 
the time of commencing the action). 

26. Freese v. Avery, 57 App. Div. 
6338, 69 NYS 150. 

27. Rhodes v. Webb-Jameson Co., 
19 Ind. A. 195, 49° NE 283; Steel 
Brick Siding Co. v. Muskegon Mach., 
etc., Co., 98 Mich. 616, 57 NW 817. 
s50r of demand see supra 

28. 

29. 


See supra § 175. 

See supra § 177. : 
30. U. S.—McNeal Pipe, etc., Co. 

v. Bullock, 38 Fed. 565. 


Ind.—Lawton v. Case, 73 Ind. 60. 
Iowa.—Martin v. Morgan, 64 Iowa 


270, 20 NW 184. 

N. Y.—Wood Mfg., ete. Co. v. 
Johnstone, 148 App. Div. 747, 133 
NYS 422; Ball, ete., Co. v. Clark, etc., 


Co., 31 App. Div. 356, 52 NYS 4438; 
Dart v. Fitch, 23 Hun 361; Bailey 
v. Johnson, 1 Daly 61; Gribben v. 
Hoare, 54 Mise. 245, 104 NYS 445; 
Siegel v. Ehrshowsky, 46 Misc. 605, 
92 NYS 733; Scerbo v. Smith, 16 
Mise. 102, 38 NYS 570. But see 
Doughty v. Devlin, 1 E.. D. Smith, 
625 (where it was considered that 
the matter was of a defensive na- 
ture and need not be anticipated). 


Oh.—Watkins v. Shaw, Oh... Gir. 
Gt. 415, 44-Ohb.) Cire Dec. 660% See 
Kloeppinger v. Grasser, 25 Oh. Cir. 


Ct. 90 (petition held sufficient). 

Tex.—Fullenwider  v. Longmoor, 
73 Tex. 480, 11 SW 500; General 
Bonding, etc., Co. v. MeCurdy, (Civ. 
A.) 183 SW 796; Ricker v. Schadt, 5 
Tex. Civ. A. 460, 23 SW 907. 

Ont.—Townsley v. Baldwin, 18 
Ont. 3 

See Parsley v. David, 106 N. C. 
225, 10 SE 1028 (holding that alle- 
gations that after plaintiff's lien was 
filed the owner paid the contractor 
a designated amount and also paid 
him, another named sum for the can- 
cellation. of the contract, thus plac- 
ing it beyond the contractor’s power 
to perform his contract, and a de- 
nial of these allegations by the an- 
swer, ey spent presented the issue 
whether or not the owner owed plain- 
tiffs anything when the 
filed). 

[a] Notice to owner.—Epley v. 
Scherer, 5 Colo. 536; Fullenwider v. 
Longmoor, 73 Tex. 480, 11 SW 500 
aan days’ notice before filing of 
jen). 


lien was 


Notice of commencement of 
suit.—Where the statute makes the 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


capt 


§ 590] 


would entitle the petitioner to the lien, such as a 
premature payment by the owner to the con- 
tractor.21. This rule is not universal but is denied 
in a number of cases which hold that plaintiff 
need not allege more than what the statute re- 
quires him to do in order to acquire a prima facie 
right to a len and that, although payment by the 
owner to the original contractor may under par- 
ticular cireumstances defeat the subcontractor, this 
is purely a matter of defense.*? Some of the cases 
in announcing the general rule use language which 
implies that it is necessary to state the amount 
which is due the original contractor;** but it has 
been held otherwise where the point was directly 
involved,*4 and the allegation of indebtedness will 
be sufficient which shows that there is sufficient 
to meet the lienor’s claim.?® And the entire failure 
to allege an indebtedness from the owner to the 
contractor will be eured by an admission of an 
indebtedness by the owner in his answer.*¢ 

Contract price. Where the lien of a materialman 
is limited to the contract price,*” in a proceeding 
by him it should be alleged that the price was equal 
to, or greater than, the amount of the lien which 
it is sought to enforce.*® 

Primary liability of owner. An allegation of in- 
debtedness from the owner to the principal con- 


MECHANICS’ LIENS 


[40 C.5.] 431 


tractor is not necessary where the owner has made 
himself responsible directly to plaintiff for the 
amount of his claim.*® So where a primary liability 
upon the part of the owner is alleged, it is not 
necessary to allege an indebtedness to the con- 
tractor.*° 

Retention of part of contract price. Where under 
the statute the owner is required to withhold a 
specified portion of the contract price for the pur- 
pose of meeting claims of materialmen and others 
as provided by the statute,t! a materialman is not 
required to allege that anything is due from the 
owner to the contractor.*? 

Unrecorded contract. Where, under the statute, 
where the building contract is void because not re- 
corded as required by the statute and the material 
is for that reason deemed to have been furnished 
at the instance of the owner,** it is sufficient to 
allege that it was furnished through the contrac- 
tor as the agent of the owner,** and it is not 
necessary to allege that at the time of the filing of 
the notice of lien any sum was due from the owner 
to the contractor.*> 

Failure to file bond. Where under the statute the 
lien claimant is entitled to foreclose his lien upon 
the land of the owner irrespective of the amount 
due from the owner to the contractor, where the 


notice of commencement of suit take 
the place of complaint, it must be 
alleged that something is due or will 
become due. Dart v. Fitch, 23 Hun 
(N. Y.) 361. 

{c] Subsequent payments. — An 
allegation as to the time when pay- 
ments fell due subsequent to the 
filing of plaintiff’s claim should be 
made. Watkins v. Shaw, 7 Oh. Cir. 
Cto 415, 4°Oh~ Cir, Déc. 660: 

{d] Abandonment by contractor.— 
Under Code Civ. Proc. § 1200, pro- 
viding that, where a_ contractor 
abandons the work, the portion of 
the contract price applicable to the 
liens of others than the contractor 
Shall be fixed so that the balance 
remaining after deducting from pay- 
ments due and paid the value of the 
work and materials done and fur- 
nished including materials actually 
delivered shall be the portion of the 
contract price applicable to such 
liens, a materialman, seeking to en- 
force a mechanic’s lien for materials 
furnished to a contractor who abdan- 
doned the work, must allege and 
prove that the value of the work 
and materials done and furnished, 
including the materials delivered at 
the time of the abandonment, ex- 
ceeded the amount due and paid to 
the contractor, for, unless there is 
such excess, there is no sum appli- 
cable to the claim. McCue y. Jack- 
man, 7 Cal. A. 703, 95 P 673. 

31. Nason v. John, 1 Cal. A. 538, 
82 P 566; Hathorne v. Panama Park 
Co., 44 Fla. 194, 32 S 812, 103 AmSR 
138; Hudson River Blue Stone Co. 
v. Huntington, 143 App. Div. 99, 128 
NYS 25. 

{a] An allegation that there was 
due the contractor the sum prema- 
turely paid him by the owner is held 
sufficient to raise an issue as to the 
premature character of the payment. 


Ganehh v. Weir, 130 ‘Cal. 237, 62. P 
512. 
{[b] Payment not connected with 


contract.—The allegations must con- 
nect the indebtedness with the con- 
tract for the improvements, and a 
mere allegation that after notice by 
plaintiff to the owner the latter paid 
large sums of money to the contrac- 
tor and that the owner still owed 
the contractor a large sum of money 
is not sufficient. Hathorne vy. Panama 


Park Co., 44 Fla. 194, 32 S 812, 103 
AmSR 138. 
{[c] Under a statute making void 


panos by ithe owner in advance 


of the time fixed by the contractor 
for the purpose of avoiding provi- 
sions of the statute, a materialman 
seeking to recover on the ground that 
payments have been made to the con- 
tractor in bad faith must allege the 
fact of the payments having been 
so made. Hudson River Blue Stone 
Co. v. Huntington, 148 App. Div. 99, 
128 NYS 25. 

32. Arnold v. Farmers’ Exch., 123 
Ga. 731, 51, SE 754; R. C. Wilder’s 
Sons Co. v. Walker, 98 Ga. 508, 25 
SE 571; Robertson Lumber Co. v. 
Edinburg State Bank, 14 N. D. 511, 


105 NW 719; Norfolk, etc., R. Co. v. 
Howison, 81 Va. 125; Shenandoah 
Valley R. Co. v. Miller, 80 Va. 821; 


Roanoke Land, etc., Co. v. Karn, 80 


Va. 589 
33. Thomas v. Illinois Industrial 
Univ.,. 71 Till. 3120; Freese v. ‘Avery, 


57 App. Div. 633, 69 NYS 150. 

34. Rankin v. Rankin, 86 Kan. 899, 
122 P 1120; Palmer Lumber Co. v. 
Stern, 140 App. Div. 680, 125 NYS 
594 [rearg den 142 App. Div. 911 
mem, 126 NYS 1140 mem]; Watkins 
Vor onaws: i OlmGite "Ot. n eho. cay 
Cir. Dec. 660; Morrison v._ Inter- 
Mountain Salt Co., 14 Utah 201, 46 
P 1104 [changing the rule in Teahen 
v. Nelson, 6 Utah 3638, 23 P 1764] 
(where the original contract was not 
of record, an averment as to the 
amount of the original contract or 
payments thereunder is unnecessary ; 
under any other rule the owner by 
collusion with the original contrac- 
tor could withdraw the terms of the 
original contract from the subcon- 
tractor so as effectually to defeat 
his lien if he was required to allege 
facts about which he was deprived 
of all-information). 

[a] Amount of subsequent pay- 
ments.—The subcontractor need not 
allege the amount of subsequent pay- 
ments out of which he should have 
been paid, since this is a matter so 
peculiarly within the knowledge of 
the owner that it is more properly 
a matter of defense and not essential 
as to the cause of action. Watkins 
Vv. Shaw, 7 Oh. Cir. Ct. 415; 4 Oh. Cir. 
Dec. 560. 

35. Green y. Clifford, 94 Cal. 49, 
29 P 331; Palmer Lumber Co, Vv. 
Stern, 140 App. Div. 680, 125 NY» 
594 [rearg den 142 App. JEAN gba als f 
mem, 126 NYS 1140 mem]. 

{a] For example a complaint al- 
leging indebtedness from the owner 
to the contractor in “an amount ex- 


ceeding the sum due this plaintiff, 
as hereinbefore stated,’ has been 
sustained. Green v. Clifford, 94 Cal. 
49, 29 P 331 

Tb] Averments implying indebted- 
ness are held sufficient in Ditto v. 
Jackson, 3 Colo. A. 281, 38 P 81. 

36. Spangler v. Green, 21 Colo. 
505, 42 P 674, 52 AmSR 259; Mills 
v. Paul, (Tex. Civ. A.) 30 SW -558. 

37. See supra § 320. 

38. Methodist Episcopal Church 
South v. Dudley Sash, etc., Co., 137 
Ga. 68, 72 SE 480. 


39. ‘Harris Vi dlarris; 18)-Colon Ay 
S47 69% Py 3095  SColo. we Anicdaleae fees 
bee Doyle v. Munster, 27 Til. Ay 


[a] Walue where original contrac- 
tor abandons contract.—Where the 
right of the subcontractor does not 
depend upon complete performance 
of the original contract by the. gen- 
eral contractor but the subcontractor 
is entitled to be paid for work and 
materials for which the original con- 
tractor has not been paid under the 
original contract, if the original con- 
tractor abandons his contract, the 
subcontractor need not allege that 
there is anything due the original 
contractor under the original con- 


ae: Doyle v. Munster, 27 Ill. A. 

40. Ranieri v. Brandenburg, 201 
App. Div. 749, 194 NYS 616; Comp- 
ton v. Jennings Lumber Co., (Tex. 


Civ. A.) 266 SW 569. 

[a] Where the contractor and 
owner are joined as defendants (1) 
and the allegation is that the mate- 
rials were sold, delivered, and fur- 
nished to defendants, it is not neces- 
sary to allege that at the time the 
lien was filed or thereafter any sum 
was due from the owner to the con- 
tractor. Ranieri v. Brandenburg, 201 
App. Div. 749, 194 NYS 616. (2) 
A petition pleading sales of material 
to a contractor and an owner jointly 
at their request on Open account 1s 
not demurrable for failure to allege 
that when the statutory notices were 
given to the owner he.was indebted 
to thé contractor, or Subsequently be- 
came so. Compton v. Jennings Lum- 


ber Co., (Tex. Civ. A.) 266 SW 569. 

41. See supra § 175. 

42. United Materials es v. Lough- 
eryirac eal Ay Lio. ie F 

43. See supra § 133. 

44. See supra § 585 

45. Lucas v. Gobbi, 10 Cal. A. 648, 
L032 oT 
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owner has not filed a bond as provided by the stat- 
ute,® the lien claimant, to be entitled to foreclose 
irrespective of the amount due from the owner to 
the contractor, must allege that the terms of the 
statute as to such bond have been met.*? 

[§ 591] dd. Owner’s Indebtedness to Subcontrac- 
tor or Materialman.*® Where under the statute the 
owner is required to withhold a specified portion of 
the contract price for the purpose of meeting claims 
of materialmen and others as provided by the stat- 
ute,?® a materialman who alleges that such portion 
of the contract price is due from the owner to the 
contractor need not allege that anything was owing 
to plaintiff by the owner.°° 

[§ 592] ee. Contractor’s Indebtedness to Subcon- 
tractor. While it has been held that a laborer’s 
claim which fails to allege that any sum is due or 
remains unpaid from the contractor to the sub- 
contractor is fatally defective,°t where under the 
statute the owner is required to withhold a specified 
portion of the contract price for the purpose of 
meeting claims of materialmen and others as pro- 
vided by the statute,°? a materialman is not required 
to allege that anything is due from the contractor 
to the subcontractor to whom he furnished ma- 
terials.°* 

[§ 593] ff. Judgment against Contractor. In those 
jurisdictions in which a materialman seeking to 
enforce his lien against the owner must first have 
secured a judgment against the contractor or join 
him as a party defendant,°+ a materialman in an 
action against the owner alone must allege that he 


46. See supra § 483. 

47. Tyler v. J. I. Mitrovich Bldg. 
ConmaimCal, Tayo Alo. Pa2Os. 

43. Primary liability see 
§ 163. 

49. ‘See supra § 175. 


jars 


supra 
or substitutes.” 


50. United Materials Co. v. Lough-|120 A 94, 
eryancepcal., A. 1 133 0P 718. 59. 

_51. Gribben v. Hoare, 54 Misc. 245, 
104 NYS 445. [a] 


52. See supra § 175. 
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practice of filing a bill of particu- 

has been adhered to and, in 

fact, has been required as to mate- 

rials in all subsequent amendments 

Armstrong v. Wil- 

mington Sugar Refining Co., (Del.) 
oie 


Chicago State Bank v. Plum- 61. 
mer, 54 Colo. 144, 129 P 819. 176 

For example (1) 
claim is based upon a provision that 
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has a judgment against the contractor.®*° 

[6 594] (h) Itemized Account or Bill of Par- 
ticulars. While in the absence of a statute requir- 
ing it, it has been held that an itemized account 
or bill of particulars need not be filed with claim- 
ant’s pleading to enforce his lien,®°® it would seem 
that the propriety of requiring a bill of particulars 
in mechanics’ lien cases is governed by the rules 
applicable to pleadings in other civil actions,?* and 
that it is within the inherent power of the court 
in the exercise of sound discretion to order such 
a bill in a proper c¢ase,°® or that such power. may 
exist under general statutes with reference to plead- 
ings.°® If plaintiff pleads a special contract and 
alleges full and complete performance on his part, 
a bill of particulars is not necessary.°° However, 
where the complaint merely sets up that, under 
a contract for the furnishing of materials and the 
erection of a building, claimant furnished material 
or did work, the nature of the claim is not suffi- 
ciently stated without a bill of particulars.6t A 
bill of particulars being required only to set forth 
in detail the items which make up the general charge 
in the pleading,®? it is sufficient if, when taken in 
connection with the statements contained in the 
petition, it advises defendant with reasonable cer- 
tainty of the petitioner’s claim,®* and where there 
is but a single item of account, no bill is necessary.®* 
The mechanics’ hen statutes in some jurisdictions 
require claimant’s pleading to be accompanied by an 
itemized statement or bill of particulars,®° and the 
provisions of such statutes must be complied with,°® 


to be for a certain contract price, no 
bill of particulars is necessary. Chi- 
cago State Bank v. Plummer, 54 Colo. 
144, 129 P 819; Armstrong v. Wil- 
mington Sugar Refining Co., (Del.) 
Bee A 94; France v. Woolston, 9 Del, 
Stevenson v, Ballard, 50 Ind. 


where a| 62. Menzel v. Tubbs, 51 Minn. 364, 
53 NW 653, 1017, 17 LRA 815. 


53. United Materials Co. v. Lough- 
ery, 22, Cal. Aol 133 PR 13: 

[a] Absence of claim by contrac- 
tor.—A complaint to foreclose a lien 
for materials furnished a _ subcon- 
tractor which shows the existence of 
an unpaid balance in the hands of 
the owner is sufficient without alleg- 
ing that anything was due and un- 
paid from the contractor to the sub- 
contractor at the time notice was 


given, in the absence of any claim 
on the fund by the contractor. Los 
Angeles Pressed Brick Co. v. Los 


Angeles Pac. Boulevard, etc., Co., 2 
Cal. A, 303, 83 P-292. 

54. See supra § 508. 

55. Shippen Bros. Lumber Co. v. 
Walker, 141 Ga, 682, 81 SH 1119; 
Baldwin v. Shields, 134 Ga, 221, 67 
SE 798; Weinman v. Womack, 27 Ga. 
APES O25 109 SSR 07.7, 

[a] Copy of judgment taken be- 
fore justice of the peace need not be 
attached. Logue v. Walker, 141 Ga. 
644, 81 SE 849. 

56. Wood v. King, 57 Ark. 284, 21 
SW 471; Collini v. Nicolson, 51 Ga. 
560. 

57. Bill of particulars generally 
gee Pleading [31 Cyc 565]. 

58. Armstrong v. Wilmington Su- 
gar Refining Co., (Del,) 120 A_ 94; 
Nelson Bennett Co.' v. Twin Falls 
Wand, vetes | COm U4wlda, 0. Som Wook 

{a] Bill properly denied.—Nelson 
Bennett Co. v. Twin Falls Land, etc., 
Cor, 145 Ida 5,198 Pesos Rowlin: v, 
Rowlin, 9 OntWR 297. 

{b] Origin of practice.—“The 
original proceeding having been an 
action of assumpsit, and a bill o1 
particulars being by it required, the 


claimant is to be paid a ‘certain 
amount per month and his expenses, 


a bill of particulars is properly 
granted. Chicago State Bank v. 
Plummer 264 (Colo. s144,0 129 firs 89. 


(2) This is likewise true where the 
claim is for services rendered and 
materials furnished. Chicago State 
Bank v. Plummer, supra. 

{b] Alternative remedies.—W here 
defendant is entitled to more de- 
tailed information as to claimant’s 
cause of action, it is immaterial 
whether it is obtained under a stat- 
ute having reference to bills of par- 
ticulars or under a statute author- 
izing the requirement of a further 
account when that filed by a party 
is too general. Chicago State Bank 
v. Plummer, 54 Colo. 144, 129 P 819. 

60. Chicago State Bank v. Plum- 
mer, Supra; Armstrong v. Wilming- 
ton Sugar Refining Co., (Del.) 120 A 
94, 97; Montpelier Light, etc., Co. v. 
Stephenson, 22 Ind. A. 175, 53 NE 
444; Lignoski v. Crooker, (Tex. Civ. 
A.) 22 SW 774; Houston Cotton 
men v. Crawley, 3 Tex. A. Civ. Cas. 

“Its office or function must, there- 
fore, be considered as an amplifica- 
tion of the pleading or statement in- 
tended to give to the opposite party 
the particulars of the claim, espe- 
cially where such claim consisted of 
items of work and labor or where 
no express contract provided for the 
quantity and price of materials.” 
Armstrong v. Wilmington Sugar Re- 
fining Co., supra. 

[a] Certain contract price.—As a 
general rule in actions to foreclose 
mechanics’ liens where the work is 


63. McLaughlin vy. Shaughnessey, 

42 Miss. 520; Seaman v. Paddock, 51 
Mo. A. 465; Webb v. Koger, 78 Tex. 
1, 14 SW. 238. 
_ [a] Millwork and lumber.—Single 
items in large amounts for “mill- 
work and lumber,’ although such 
items were under a single contract 
at a stipulated price, are insufficient 
to comply with an order directing a 
bill of particulars “showing the par- 
ticular items of each and all mate- 
rials furnished or used by plaintiff 
in the construction of the dwelling 
house described in the complaint.” 
Engebo y. Lucius, 160 Minn. 479, 200 
NW 687. 

64. Menzel v. Tubbs, 51 Minn. 364, 
53 NW 6538, 1017, 17 LRA 815. 

65. See statutory provisions. 

66. Ga.—Shippen Bros. Lumber 
rae Walker, 141 Ga. 682, 81 SE 

Iowa.—Greene v. Ely, 2 Greene 508. 

Miss.—McLaughlin y. Shaughnes- 
sey, 42 Miss. 520. 

Mo.—Seaman y. Paddock, 51 Mo. 
A. 465. 

1 —— Murphy Over Guileti, 220 eves 
588, 48 A 944, 

Tex.—Webb v. Koger, 78 Tex. 1, 
14 SW 2388. 

[a] Substantial compliance may 
be sufficient. McLaughlin vy. Shaugh- 
nessey, 42 Miss. 520. 

[b] Book account.—Where the 
statute provides that the petition 
shall set forth the particulars of the 
account or demand, the particulars 
must be stated as in actions on book 
acceunt. Murphy vy. Guisti, 22 R. I. 
588, 48 A 944. 

[c] Specific items. — Where the 
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including the requirements, if any, as to verifi- 
cation.®* 

Several buildings or improvements. Where a ma- 
terialman has furnished material for the erection 
of more than one building under a single contract, 
he cannot be required to file a bill of particulars 
showing the material furnished for each building 
separately.®8 

Defects and objections. Where the bill of par- 
ticulars is not intelligent or sufficient the opposing 
party may, upon application, obtain greater par- 
ticularity as in ordinary actions.°® It has, however, 
been held that the meagerness of the statement of 
items filed is not a ground for striking the entire 
complaint,“° and while a bill of particulars filed 
in.a mechanic’s lien proceeding is a part of the 
pleading with which it is connected, to the extent 
that it must relate thereto and be construed with 
reference thereto, yet it is in no sense such a 
component part of the record that subsequent plead- 
ings may be directed to it alone.*! A declaration 
is no more demurrable after the filing of a bill of 
particulars than it was before such filing.’”? If the 
account sued on is set out in the pleading it is not 
necessary to file a more particular statement as an 


statute requires that claimant shall] (1913) §. 7031, 
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exhibit unless called for by a special motion,’® and 
if plaintiff fails to serve with the notice of suit 
the bill of particulars required by the statute, by 
answering defendant waives the defect and cannot 
take advantage of it at the trial.7* The fact that 
the bill of particulars furnished upon the trial ex- 
ceeds the amount of labor and materials alleged in 
the certificate of lien does not invalidate the len 
claim.7® An objection that the bill of particulars 
in a scire facias on a mechanic’s lien includes items 
not properly the subject of a hen must be made 
at the trial, and not by exception to the statement 
of claim.*® An amendment of the bill of particulars 
does not amend the pleading with which it is con- 
nected.” 

Account or bill to perfect lien.’® Where the filing 
of an account or bill of particulars is required in 
order to perfect the right to enforce the lien, claim- 
ant’s pleading should show a compliance with the 
statute.”® 

[§ 595] (i) Notice to Owner. Under various 
statutory provisions requiring claimant to give the 
owner a particular notice,®*° claimant’s petition or 
complaint must allege a performance of this condi- 


proceed by a bill or petition with a 
bill of particulars of his account, it 
is not sufficient to file a petition de- 
seribing the property and nature of 
the indebtedness, but a bill of par- 
ticulars with specific items of mate- 
rials or labor furnished, or both, as 
the case may be, must accompany 
the petition. Greene y. Ely, 2 Greene 
(Iowa) 508. 

[dad] Customary form of account.— 
An account may be made out in the 
form generally used by dealers in 
the particular materials. Webb v. 
Koger, 78 Tex. 1, 14 SW 238. 

fe] Dates.—A complaint in a jus- 
tice’s court containing a bill show- 
ing the amount of materials fur- 
nished is not bad for lack of dates 
opposite each item where it alleges 
that the material was _ furnished 
within six months of suit brought. 
Seaman v. Paddock, 51 Mo. A. 465. 

{f] Delay in furnishing statement 
will not defeat lien where owner is 
not: injured. Christman vy. Salway, 
103 Or. 666, 205 P 541. 

{g] Allowance of additional time 
held not abuse of discretion. Caine- 
Grimshaw Co. v. White, (Wash.) 238 
P 980. 

67. See cases infra this note. 

{a] Verification on information.— 
“Tt is true that the evidence dis- 
closes that the plaintiff's agent who 
verified this bill had little persona 
knowledge of the facts therein 
stated, the verification having been 
made upon information received from 
his principal, and that the appellant 
objected particularly on this account; 
but this did not necessarily render 
the verification insufficient.” Beh- 
rens v. Kruse, 121 Minn. 90, 94, 140 
NW 339. 

{b] Verification of amendment.— 
“The amended bill was verified by 
the plaintiff himself, and we cannot 
say that it militates against such 
bill that it differed from the origi- 
nal—it being of the very nature of 
things that there should be a differ- 
ence—and that it was not verified 
until long after the time for the fil- 
ing of a lien had expired.” Behrens 
v. Kruse, 121 Minn. 90, 94, 140 NW 
339. 

[c] Verification of pleading.—An 
affidavit, stating that the averments 
in a lien claimant’s pleading were 
true of his own knowledge, and that 
the attached bill of items was cor- 
rect, is a sufficient verification of 
such bill of items under Gen. St. 


[40 C. J.—28] 


bill of items to be attached to and 
filed with the complaint. 
Westerdahl, 128 Minn. 288, 150 NW 
1088. 

68. Lewis v. Saylors, 73 Iowa 504, 
35 NW 601; Bowman Lumber Co. v. 
Newton, 72 Iowa 90, 38 NW 377; 
Meyers Lumber Co. v. Tompkins, 29 
N.. DD. 76,, 149 INW 955. 

{a} Rule applied.—Allegations of 
the complaint that one third of the 
material was furnished for defend- 
ant’s building, coupled with an item- 
ized statement of the material fur- 
nished for it and a building on ad- 
joining lot, are sufficient to support 
the lien claimed, although plaintiff 
was unable to specify the particular 
items used in each building. Meyers 
Lumber Co. v. Tompkins, 29 N. D. 
76, 149 NW 955. ; 

69. Armstrong v. Wilmington Su- 
gar Refining Co., (Del.) 120 A 94. 

[a] Before answer.—If there is 
service of a defective bill of par- 
ticulars, a more complete bill can be 
demanded before answering. Brown 
v. Wood,.2 Hilt. (N. Y.) 579. 

[bj] Waiver.—Where a bill pur- 
ports to be an answer to defendant’s 
demand, defendant waives his right 
to have plaintiff precluded from giv- 
ing evidence thereon by failing to 
ask for a further account or to ob- 
ject to the account delivered. Union 
Lumber Co. v. Morgan, 162 Cal. 722, 
124 P 228. 

70. Armstrong v. Wilmington Su- 
gar Refining Co., (Del.) 120 A 94; 
Behrens v. Kruse, 121 Minn, 90, 94, 
140 NW 339. 

“The original bill of items in this 
case is very meager, but we are not 
prepared to hold it nugatory, so as 
to require the court to strike out the 
pleading.’”’ Behrens v. Kruse, supra. 

fa] A defendant by exceptions 
directed to a bill of particulars can- 
not strike out the whole lien or 
claim. Armstrong v. Wilmington 
Sugar Refining Co., (Del.) 120 A 94. 

71. Armstrong v. Wilmington Su- 
gar Refining Co., supra. 

[a] A demurrer does not lie to 
the bill of particulars. Armstrong 
v. Wilmington Sugar Refining Co., 
(@el.)i- £200 A 94. .4 

72. Armstrong Vv. Wilmington 
Sugar Refining Co., supra. 

73. Adamson v. Shaver, 3 Ind. A. 
448, 29 NE 944 (under a statutory 
provision requiring the account to be 
filed with the complaint in an action 
on the account). 


requiring a verified 74 Norcott Vv. First Baptist 
( Church, 8 Hun (N. Y.) 639. 

Lyons v. eer Nichols v. Culver, 51 Conn. 

[a] Reason for rule.—‘‘The essen- 


tial thing under the statute to be 
stated was the amount of lien 
claimed. That was stated, and neces- 
sarily it involved a statement of 
the balance claimed to be due. When 
the plaintiff was required to file a 
bill of particulars it was necessary 
to give all the items of materiais 
and service from which his claim 
for a lien resulted, no matter what 
their aggregate amount. The de- 
fendant wanted notice as to these 
items, but as to payments he had pre- 
sumably equal knowledge with the 
plaintiff; if not, he might have asked 
the court for a further order on the 
plaintiff. He made no such request, 
but went to trial on his own plea 
as to the payments and the plain- 
tiff’'s reply to the same. The result 
was that a less sum was found due 
the plaintiff than he claimed as the 
balance of -his certificate. Under the 
most technical system of pleading 
that ever obtained there was no ma- 
terial variance.” Nichols y. Culver, 
bile Conny: 177, . 

76. Perkins v. Wilson, 15 Del. 196, 
40 A 950. 

77. Armstrong Vv. Wilmington 
Sugar Refining Co., (Del.) 120 A 94. 

78. Necessity and sufficiency see 
supra §§ 250-256. 

79. Arkansas Cent. R. Co. v. Mc- 
Kay, 30 Ark. 682; Pool v. Sanford, 
52 Tex. 621; Sedgwick v. Patterson, 
2 Tex. Unrep. Cas. 352 (where a pe- 
tition was held bad on special ex- 
ceptions because it failed to allege 
that claimant had caused his bill of 
particulars to be recorded). See Mc- 
Dermott v. Claas, 104 Mo. 14, 50 SW 
995 (holding that a petition stating 
who the contractor was, that he was 
Pindebted to plaintiff, that plaintitr 
notified the owner of his claim of 
lien for such indebtedness and from 
whom it was due, and that he after- 
ward filed a just and true account 
of the demand so due him sufficiently 
showed that the account filed gave 
the name of the contractor as re- 
quired by the statute). 

[a] As between the immediate 
parties or purchasers with notice, no 
bill of particulars need be filed. Se- 
curity Mortgage, etc., Co. v. Caru- 
EaetS, 1d Tex: Civ A BAS Oe S2RiSiwia 
837. 

80. See supra §§ 180-198, 
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tion and show a sufficient notice under the statute.** 
If a compliance with the statute is shown with 
substantial and reasonable certainty, however, the 
pleading will be sufficient,s? and where several 
claims are properly united in one lien statement, 
it is not necessary that the complaint should allege 
service of notice in each separate cause of action set 
out, but one allegation in the complaint of the serv- 


81. Ark.—McFadden vy. 58 
Ark. 7, 22.-SW 884. 

Cal.—Kruse v. Wilson, 3 Cal. A. 91, 
84 P 442. 

Tll—La Crosse Lumber Co._v. 
Grace M. E. Church, 180 Ill, A. 584; 
Munster v. Doyle, 50 Ill. A. 672. 

Ind.—Adams vy. Shaffer, 132 Ind. 
Sel, ole NE dO: 

Mo.—Heltzell v. Hynes, 35 Mo. 482; 
Hewitt v. Truitt, 23 Mo. A. 443. 

Mont.—Whiteside v. lLebcher, 7 
Mont. 473, 17 P 548. 

N. Y.—kKechler v. Stumme, 36 N. 
Y. Super. 337; Schillinger Fire-Proof 
Cement, ete., Co. v. Arnott, 14 NYS 
32 


Stark, 


6. 
Oh.—Phillips Cement Stone Co. v. 
Robinson, 9 OhNPNS 575. 

Tex.—General Bonding, etc., Co. v. 
McCurdy, (Civ. A.) 183 SW 796. 

Wis.—Security Nat. Bank v. St. 
Croix Power Co., 117 Wis. 211, 94 
NW 74. : ; 

{a] Rule applied.—(1) To notice 
from materialman to intercept money 
due from the owner to the contrac- 
tor.. Kruse v. Wilson, 3 Cal. A. 91, 
84 P 442. (2) To notice from ma- 
terialman of his intention to furnish 
materials. Adams v. Shaffer, 132 Ind. 
331, 31 NE 1108. J 

{[b] Effect on judgment.—A peti- 
tion showing an eight days’ notice 
whereas a ten days’ notice was re- 
quired held bad after judgment. 
Heltzell v. Hynes, 35 Mo. 482. 

[c] Setting up defective notice.— 
A complaint by a subcontractor 
which alleges that notice was duly 
given to the owner is bad where the 
specific statement of what the notice 
contains shows that it fails to com- 
ply with the statutory requirements. 


Security Nat. Bank v. St. Croix 
Power Co., 117 Wis. 211, 94 NW 
74. 

{d] Notice recorded for benefit of 


lienholders.—OUnder a statute provid- 
ing that a subcontractor shall file 
with the recorder a copy of the no- 
tice of lien served on the owner in 
order to notify the other subcontrac- 
tors, a petition for a mechanic’s lien 
which failed to allege that the copy 
of the notice had been filed with the 
recorder is not open to demurrer 
by the owner of the premises, since 
the provision is for the sole benefit 
of other lienholders. Keating v. 
Worthington, 11 Oh. Dec. (Reprint) 
428, 27 CincLBul 14. 

g2. Ala.—Tisdale v. Alabama, etc., 


Lumber Co., 131 Ala. 456, 31 S 
729. 
Cal.—Russ Lumber, etc., ‘Co. v. 


Garrettson, 87 Cal. 589, 25 P 747. 

Colo.—Clark Hardware Co. v. Cen- 
tennial Tunnel Min. Co., 22 Colo. A. 
174,123 P 322. 

Fla.—Skipper v. Thomas, 74 Fla. 
Boon, UO) She. 

N. D.—Robertson Lumber Co. v. 
Edinburg State Bank, 14 N. D. 511, 
105 NW 719. 

Wis.—Rohn v. Cook, 165 Wis. 299, 
162 NW 183; W. H. Pipkorn Co. v. 
Evangelical Lutheran St. Jacobi Soc., 
144 Wis. 501, 129 NW 516. 

[a] Allegations held - sufficient.— 
(1) Allegation that on a certain day 
plaintiffs served notice on the owner 
which set forth that they claimed a 
lien on the property and improve- 
ments, the amount thereof, for what 
and from whom it was owing, which 
followed an allegation stating the 
amount of the claim and that it was 
due from the contractor and that it 
was for materials furnished for the 
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act,®> was filed 


improvements described. Tisdale v. 
Alabama, etc., Lumber Co., 131 Ala. 
456, 831 S9729. (2) Allegations show- 


ing service of a notice stating the 
amount and value of materials and 
their price and that plaintiff gave 
the owner written notice of the agree- 
ment to furnish the material ‘as 
aforesaid.” Russ Lumber, etc., Co. 
v. Garrettson, 87 Cal. 589, 25 P 747. 
(3) Allegations that materials fur- 
nished and used in defendant’s mine 
were used with the knowledge of de- 
fendant, the lessor, and were con- 
sumed in developing the mine. Clark 
Hardware Co. v. Centennial Tunnel 
Min. Co., 22 Colo. A. 174, 123 P 322. 
(4) An allegation that the lien 
claimant gave a written notice to the 
owner is a sufficient statement that 
a written notice was served. Skipper 
v. Thomas, ?4 Fla. 255,,76 S 779. 
(5) Under a statute providing that 
a subcontractor shall not be entitled 
to file a lien unless he notifies the 
owner “‘by registered letter previous 
to the completion of said contract 
that he has furnished said mate- 
rials,” an allegation that, prior to 
the filing of the lien, plaintiff: had 
notified defendant by registered let- 
ter that he had furnished ‘‘said ma- 
terials to the said company” is suin- 
cient, the words ‘‘said materials” re- 
ferring to materials previously de- 
scribed in the complaint. Robertson 
Lumber Co. v. Edinburg State Bank, 
LENDS 51 Le0 5) NIW ei 9F 

{b] Service.—(1) Under a stat- 
ute providing for notice to the owner 
or his agent, the petition must show 
whether the service was on the one 
or the other. Munster v. Doyle, 50 
Till. A. 672. (2) An ailegation of 
notice to the ‘‘defendant corporation” 
of delivery of material to the con- 
tractor is sufficiently specific with- 
out naming the person or officer re- 
ceiving notice. Quaack vy. Schmid, 
131 Ind. 185, 30 NE 514. 

[c] Setting out or attaching as 
exhibit.—(1) It has been held that 
in determining the sufficiency of a 
complaint as to the allegation of the 
contents of a notice of lien, a copy 
of the notice attached and made a 
part of the complaint must be re- 
garded as a part of it as if it had 
been set out in the body thereof. 
Georges v. Kessler, 131 Cal. 183, 63 
P 466. (2) On the other hand, un- 
der the rule that an exhibit will 
not relieve the pleader from making 
proper allegations, the fact that the 
itemized account made an exhibit to 
the petition shows that it was re- 
corded and a copy served upon de- 
fendant is insufficient to supply the 
want of an allegation. Pool v. San- 
fOTG, 52%, Dex Mieei an! 

[dad] In Indiana (1) the notice re- 
quired from a subcontractor in or- 
der to entitle him to a lien is held 
to be the foundation of the cause of 
action and therefore it was required 
that the original notice or a copy 
be filed with the complaint. But it 
was also held that no particular 
form of reference was essential to 
make the exhibit a part of the plead- 
ing, and that it was sufficient if the 
complaint identified the instrument 
with reasonable certainty; that the 
complaint describing the instrument 
with common certainty with the ad- 
ditional allegation “which notice was 
duly recorded,” in the proper place 
and “is filed herewith,” sufficiently 
identifies the notice and properly con- 
stituted it an exhibit. McCarty v. 
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ice of the required notice will be sufficient.? 

[§ 596] (j) As to Lien Claim or Statement. 
Among other facts which a mechanie’s hen claimant 
must allege because they are essential to the exist- 
ence of the lien, he must allege the filing of a 
statutory lien claim, statement, or notice,** that it 
was verified by affidavit as required by the hen 


in the proper office,*® within the 


Burnet, 84 Ind. 23. See Davis v. 
McMillan, 13 Ind. A. 424, 41 NE 851 
(notice of intention). (2) But un- 
der another provision of the statute 
relating to a notice in order to hold 
the owner personally liable, it was 
held that this notice is not the 
foundation of the action and need 
not be set up in the complaint. 
Princeton School Town v. Gebhart, 
61 Ind. 187; Irwin v. Crawfordsville, 


58 Ind. 492; Adamson v. Shauer, 3 
Ind. A. 448, 29 NE 944. 
83. Rialto Min., ete., Co. v. Low- 


ell, 23 Colo. 2538, 44 P 268. 

84. Ala.—Cook v. Rome Brick Co., 
98 Ala. 409, 12 S 918. 

Ark.—Arkansas Cent. R. Co. v. Mc- 
Kay, 30 -Ark.; 682. 

Ga.—Purdy v. Dunn Mach. Co., 142 
Ga. 308, 82 SE 887. 

Ill.— Rittenhouse v. Sable, 43 Ill. 
a 558; Boals v. Intrup, 40 Ill. A, 

Ky.—Hyde Park Supply Co. v. 
Peck-Williamson Heating, ete., Co., 
176 = Key. #51355 195. ¢SiW 1 PGS ATG Ay 
656, 197 SW 391. 

Minn.—J. D. Moran Mfg. Co. v. 
Clarke, 59 Minn. 456, 61 NW 556; 
Hurlbert v. New Ulm Basket-Works, 
47 Minn. .81, 49 NW 521. 

Mo.—Gault v. Soldani, 34 Mo. 150; 


Heltzell v. Langford, 33 Mo. 396; 
McMillan v. Ball, ete., Milling Co., 
190 Mo. A. 340, 177 SW 315 [rev 


pa grounds 275 Mo. 1, 204 SW 
257]. 

Or.—Bohn vy. Wilson, 53 Or. 490, 
101 P 202; Pilz v. Killingsworth, 20 
Or. 432, 26 P 305; Willamette Kallis, 
ad, Milline"'Cos vo" Riley 2 Or. 


W. Va.—H. C. Houston Lumber Co. 
v. Wetzel, ete., R. Co., 69 W. Va. 682, 


72 SE 786. 
Wis.—Wright v. Allen, 26 Wis. 
2 Wis. 224. 


661; Dean vy. Wheeler, 

[a] The complaint cannot serve 
as a substitute, Wright v. Allen, 26 
Wis, 661. 

85. Ala.—Cook v. Rome Brick Co., 
98 Ala. 409, 12 S 918 


gous Beals v. Intrup, 40 Ill. A. 
Ky.—Newport, etc., Lumber Co. v. 

rep tenrs 72 SW 778, 24 KyL 
969. 

onan Y.—Hallagan v. Herbert, 2 Daly 


Or.—Pilz v. Killingsworth, 20 Or. 
432526 P5305: 

[a] Allegation held  sufficient.— 
An averment that plaintiff filed “his 
verified claim” substantially alleged 
that the claim was verified by him- 
self, or at least was sufficient after 
answer to admit in proof the claim 
as actually filed, if so verified. 
es v. Wilson, 53 Or, 490, 101 P 

86 Cook v. Rome Brick Co., 98 
Ala. 409, 12 S 918; Arkansas River, 
etc., Co. v. Flinn, 3 Colo. A. 381, 33 
P 1006; Bohn v. Wilson, 53 Or, 490, 
101 _P 202; Dalles Lumber, etc., Co. 
v. Wasco Woolen Mfg. Co., 3 Or. 
527; Pool v. Sanford, 52 Tex. 621. 

{a] Averment held insufficient.— ~ 
Where a statute requires the “state- 
ment” of a mechanic’s lien to be filed 
in the office of ‘the “clerk of the 
court,’ instead of in the office of 
the “register of mesne conveyance,” 
a petition to enforce a lien which 
alleges that the statement was filed 
in the latter office will be held de- 
murrable. Waring vy. Miller Bat- 
ting, ete, Cos” 3679'S. - 6/310, 215 SH 


For latez cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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statutory period limited for the filing of such 


claims,*? and that it contains the 


stance which the statute prescribes,** although where 
a failure to file a lien within a specified time does 
not defeat the right to a lien, but merely postpones 
it to the rights of other creditors and encum- 
brancers,*® it has been held that a complaint is not 
bad for failure to allege such filing.% 
Cement, etc., Co. v. Arnott, 14 NYS 


87. Ala——wWilbourne v. Mann, 203 
Ala. 26, 81 S 816; Robinson v. Crot- 
well Bros. Lumber Co., 167 Ala. 566, 
52 S 733; Cook v. Rome Brick~-Co., 
98 Ala. 409, 12 S. 918. 

Ark.—Arkansas Cent. R. Co. v. Mc- 


Kay, 30 Ark. 682. 
Cal.—Boscus v. Waldmann, 381 Cal. 
Ax 245,..160, P 180. 


Ga.—Hinkle v. Reid, 16 Ga. A. 788, 
86 SH 411. 

Il].—Rittenhouse v. Sable, 43 Ill. 
A. 558 


Ind.— Crawfordsville v. Brundage, 
57 Ind. 262; Crawfordsville v. Irwin, 
46 Ind. 438; Crawfordsville v. Barr, 


45 Ind. 258; Sharpe v. Clifford, 44 
Ind. 346. 

Minn.—J. D. Moran Mfg. Co. v. 
Clarke, 59 Minn. 456, 61 NW _ 556; 
Hurlbert v. New Ulm Basket-Works, 
47 Minns 81), 49 NW 624; Price -v. 


Doyle, 34 Minn. 400, 26 NW 14. 

Mo.—Gault v. Soldani, 34 Mo. 150; 
Heltzell v. Langford, 33 Mo. 396. 

Nev.—Skyrme v. Occidental Mill, 
etc., Co., 8 Nev. 219. 

Or.—Christmas v, Salway, 103 Or. 
666, 205 P 541; Coffey'v. Smith, 52 Or. 
538, 97 P 1079; Pilz v. Killingsworth, 
20 Or. 432, 26 P 305. 


W. Va.—Lunsford v. Wren, 64 W. 
Va. 458, 63 SH 308. 
[a] Fact or conclusion.—In an ac- 


tion to enforce a mechanic’s lien, an 
allegation of the complaint that the 
lien statement was filed Febr. 26, 
1906, and within ninety days after 
the furnishing of the last item of 
materials and labor, is an allega- 
tion of fact and sufficient as against 
a general demurrer, although the ex- 
act date of furnishing the last item 
is not alleged. Stewart v. Simmons, 
101 Minn. 375, 112 NW 282. 


{b] Where noncompliance is 
shown by pleading, it is bad. Rit- 
tenhouse v. Sable, 43 Tll. A. 558. 


{c] Allegations held insufficient.— 
_ An averment in a complaint 
‘notice of lien was made out, 

filed and recorded within sixty days 

of the time” the lien claimant “was 
to have been paid for said work and 
labor and materials’ does not show 
that the notice was filed within sixty 
days after the completion of the 
building as required by statute, and 
therefore is insufficient. Crawfords- 

ville v. Brundage, 57 Ind. 262. (2) 

The complaint of an original con- 

tractor for a mechanic’s lien for 

work, under a contract to do the 
plumbing in a building, fails to show 
that the contractor filed his claim 
for a lien within sixty days “after 
completion of his contract,’ the time 

limited therefor by Bellinger & C. 

Comp. § 5644, it averring that he 

filed it within sixty days after ‘“com- 

pletion of the building.” Coffey v. 

Willoughby, 52 Or. 546, 97 P 1082; 

Coffey v. Stock, 52 Or. 545, 97 P 1081; 


Coffey v. Smith, 52 Or. 538; 97 P 
1079. 
{d] An allegation of completion 


‘fon or about’ a certain date is suf- 
ficient to warrant proof of the exact 
date. 
A’ 245,°160 P 180. 


es. Ala.—Robinson v. Crotwell 
Bros. Lumber Co., 167 Ala. 566, 52 
S 733. 


Alaska.—Jorgensen Co. v. Sheldon, 
2 Alaska 607. 

Ark.—Arkansas Cent. R. Co. v. Mc- 
Kay, 30 Ark. 682. 

Cal.—Schalich v. Bell, 173 Cal. 773, 
161 P 983; Hicks v. Murray, 43 Cal. 
515. 

N. Y.—Kechler v. Stumme, 36 N. 
Y. Super. 337; Schillinger Fire-Proof 


Boscus v. Waldmann, 31 Cal.’ 
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matters of sub- 
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326. 

Or.—Bohn vy. Wilson, 53 Or. 490, 
101 P 202; Pilz v. Killingsworth, 20 
Or. 432, 26 P 305. 

[a] Allegations held insufficient.— 
hinaay Ve vbreacy, 3S Calera v3.96" (9fa oP 
78. 

[b] Omission may be cured by 
verdict where the evidence, admitted 
without objection, supports the find- 
ing of a compliance with the stat- 
ute. Bickel v. Gray, 81 Mo. A. 653; 
Gibson v. Nagel, 15 Mo. A. 597. 

{c] Nonpayment of claim. — A 
complaint to foreclose a mechanic’s 
lien is not demurrable for failure to 
allege specifically that the amount of 
plaintiff’s claim, or some part there- 
of, was unpaid at the time the no- 
tice of lien was filed, or that it was 
earned after the filing of the notice, 
so long as such sum remained un- 
paid at the time of the commence- 
ment of the action. Palmer Lum- 
ber Co. v. Stern, 140 App. Div. 680, 
125 NYS 594 [rearg den 142 App. 
Div. 911 mem, 126 NYS 1140 mem]. 


89. See supra § 203. 
ae Lyle v. Rosenberg, 192 Ill. A. 
78. 

91. Ohio Blower Co. v. Savannah 


Lighting Co., 21 Ga. A. 464, 94 SE 
636; Fay v. Adams, 8 Mo. A. 566; 
Kechler v. Stumme, 36 N. Y. Super. 
337; Pilz v. Killingsworth, 20 Or. 432, 
26)2P S305; See Smith v. Wilkins, 
(Or.) 48 P 708 (the decision in which 
however, was vacated in 31 Or. 421, 
51 P 438, without deciding any of 
the questions involved, and the cause 


remanded). But see Watrous v. El- 
mendorf, 55 HowPr (N. Y.) 461 
(holding that an allegation that 


plaintiff had filed the notice required 
by a particular statute is sufficient 
without specifying all the details 
which should be stated in the notice). 

[a] For example, an averiuetic 
that on a certain day named plain- 
tiff filed “a notice of lien claimed 
on said premises for the indebted- 
ness aforesaid, which notice was 
duly verified, and specified the amount 
of the claim as above stated, and 
specified defendant Smit as_ the 
owner of said premises, which were 
therein fully described,” is not a 


substantial compliance with the 
statute. Fay v. Adams, 8 Mo. A. 
566. 

92. Pilz v. Killingsworth, 20 Or. 
432, 26 P 305. 

93. Pilz v. Killingsworth, supra. 
{a] Legal conclusion.—An allega- 


tion that plaintiff filed a lien ac- 
count and that ‘‘said account... so 
filed constituted and was a valid ana 
specific lien,’ etce., does not show that 
the account was filed in time, and al- 
leges a mere conclusion. Price vy. 
Doyle, 34 Minn. 400, 26 NW 14. 

94. Ala.—McGeever v. Harris, 148 
Ala. 503, 41 S 930. 

Cal.—Schalich v. Bell, 173 Cal. 773, 
161 P 983; Parke, etc., Co. v. Inter 
Nos’ Oil, -etc., Co., 147° Cali 490, 82 P 
51; Wood v. Oakland, ete., Rapid 
Transit Co., 107 Cal. 500, 40 P 806. 

Ind.—Jeffersonville Water Supply 
Co. v. Riter, 138 Ind. 170, 37 NE 652; 
Hubbard v. Moore, 132 Ind. 178, 31 
NE 534; Carriger v. Mackey, 15 Ind. 
A. 392, 44 NE 266. 

Ky.—Noble v. People’s Stock, etc., 
Co., 189 Ky. 549, 225 SW 491. 

Minn.—Glass v. St. Paul Park Car- 
riage, etc., Co., 438 Minn. 228, 45 NW 
160. 


Mo.—Early v. Smallwood, 302 Mo. 
92, 256 SW 1053; McDermott y. Claas, 
104 Mo. 14, 15 SW 995. 


was verified as required,®” or was filed in time; 
but the pleading will be sufficient if it is made to 
appear therein with reasonable certainty that the 
legal requirements have been complied with in these 
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allegation that the claim was duly made out and filed 
is not sufficient to show that it contained the essen- 
tial provisions required by the statute,®! or that it 
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Mont.—Wertz v. Lamb, 43 Mont. 
ST Liye aS 9. 920 Toit: Cxycl: 

Or.—Bohn vy. Wilson, 53 Or. 490, 
101 .B. 202. 

Va.—Richlands Fiint-Glass Co. v. 
Hiltebeitel, 92 Va. 91, 22 SE 806. 

Wis.—W. H. Pipkorn Co. v. Evan- 
gelical Lutheran St. Jacobi Soc., 144 
Wis. 501, 129 NW 516. 

[a] Form of affidavit.—An allega- 
tion of filing is sufficient without 
alleging that the affidavit was of 
the form prescribed where the ob- 
jection was made for the first time 
in the appellate court. Glass v. St. 
Paul Park Carriage, etc., Co., 
Minn. 228, 45 NW 150. 

{b] Person on whom demand 
made.—W. H. Pipkorn Co. v. Evan- 
gelical Lutheran St. Jacobi Soec., 144 
Wis. 501, 129 NW 516. 
Ownership.—Bohn v. Wilson, 
490,°10L6P 202: 

[dad] Status as contractor or sub- 
contractor.—Schalich v. Bell, 173 Cal. 
USS, AGI” O8ee 

[e] Description of »property.-— 
Schalichoy. Bell, 17s Cal. aivaen honest: 


983. 

{f{] Time of filing.—(1) A com- 
plaint was sufficient which alleged 
that the liens were filed for record 
within thirty days after the comple- 
tion of the work. Parke, etc., Co. v. 
Inter Nos Oii, ete., Co., 147 Cal. 490, 
82 P 51. (2) A general allegation 
that notice was filed ‘‘within sixty 
days after the furnishing of the ma- 
terial and doing said work” is suffi- 
cient on a motion to strike from 
complaint, in the absence of special 
statements showing that the allega- 
tion is not true. Jeffersonville Water 
Supply Co. v. Riter, 138 Ind. 170, 37 
NE 652. (3) An allegation that 
notice of intention was filed in the 
recorder’s office on a certain day is 
sufficient allegation that the notice 
was received by the recorder on that 
date. Carriger v. Mackey, 15 Ind. 
A. 392, 44 NE 266. (4) A bill was 
sufficient to show the filing of the 
lien within the prescribed period 
where it alleged that the lien was 
filed “as provided for in’ a specified 
section of the code and it appearea 
from the copy of the record of the 
lien filed with the bill as an exhibit 
that the last charge in the account 
was for work during the mgnth of 
October and that the lien was filed 
for record November 8 following. 
Richlands Flint-Glass Co. vy. Hilte- 
beitel, 92 Va. 91, 22 SE 806. 

{g] Time with respect to last item 
furnished.—(1) Where by fair con- 
struction of the complaint, which sets 
up the furnishing of materials be- 
tween two dates, it is sufficiently al- 
leged that the last item was fur- 
nished on the last date mentioned, 
an averment that the account was 
filed on a date named which was less 
than the statutory period after the 
last of the two dates between which 
the materials were alleged to have 
been furnished sufficiently alleges 
compliance with the statute as to the 
time of filing the account. Rust- 
Owen Lumber Co. v. Fitch, 3 S. D. 
213, 52 NW. 879. (2) But where 
the allegation of furnishing between 
two dates is not such as that the 
last item will be construed to have 
been furnished on the last date 
named, an allegation that the lien 
statement was filed on a date speci- 
fied, which might or might not be 
within the statutory period of the 
last date mentioned in the allegation 
as to the time of furnishing mate: 
rials, is not sufficient. Hurlbert vy. 
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Effect of setting out or attaching. Where the no- 
tice of lien as filed is set out in the pleading or a 
copy is annexed to and made a part of the pleading 
as an exhibit, it is held that this is a sufficient 
compliance with the rule that it must affirmatively 
appear from the complaint that the notice was in 
proper form and contained all the essential provi- 
sions.°°> On the other hand, it has been held that 
the averments of the pleading must show a com- 
pliance with the law without reference to the state- 
ments filed with the pleading, under the rule that 
an exhibit cannot aid or destroy a material aver- 
ment.°® But even where an exhibit cannot be used 
to supply a material allegation or cure a vital defect, 
it may be used to make the allegations definite and 
certain,®* as where the exhibit shows that the prop- 
erty intended to be covered by the lien is sufficiently 
described in the statement filed and recorded.®* 
Where several claims are properly united in one 
statement of len, the complaint need not allege the 


filing of the statement in each separate cause of | 


action set out, but one allegation of such fact re- 
ferring to all of the lien claims will be sufficient.9® 
[§ 597] (k) Notice of Lis Pendens. The notice 
of pendency is of the existence of the action, and 
therefore the complaint is not required to state the 
filig of a notice which follows the complaint. 
[§ 598] (1) Estogpel of Owner. Where under the 
statute the owner, having failed to file a notice of 
New Ulm 
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completion, is estopped from maintaining a defense 
based upon the ground that the lien was not filed 
within the time provided, claimant, if his pleadings 
show that his claim was not filed within the statu- 
tory period, must allege the facts showing the 
estoppel of the owner,? and must allege that the 
statutory notice by the owner was not filed.* 

[§ 599] (m) Other Liens or Claims. It has been 
held unnecessary to allege that there are no other 
lien claimants.* But where, under the statute, a 
materialman’s lien is given priority as to the land 
over mortgages subsequent to the commencement 
of work and as to the building or improvement 
over all mortgages, a complaint seeking a lien upon 
the land and improvements must be definite as to 
whether a mortgage was executed subsequently to 
the commencement of work or not.° 

[§ 600] (n) Resort to Other Actions. By provi- 
sion of the statute, claimant may be required to 
state whether any other action has been brought 
to recover any part of the debt and if so whether 
any part thereof has been collected,? and a com- 
plaint which does not comply with this requirement 
is defective.? Such a provision has been held not 
to apply to a proceeding in a court which can make 
no judgment of foreclosure and sale.® 

[§ 601] (0) Personal Liability. To support a per- 
sonal judgment against any defendant, the complaint 
must allege facts which establish the liability of 


Basket-Works, 47 Minn.) sary. Edleman v. Kidd, 65 Wis. 18,| ficiently alleged and shown compli- 
81. 49 NW 521. (3) So under an|26 NW 116. ance with Rev. Codes § 7291, refer- 
allegation that the labor was _ per- 95. Cal.—Olson-Mahoney Lumber] ring to verification of the lien. Wertz 
formed ‘during the years 1892 and|Co. v. Dunne Inv. Co., 30 Cal. A. 3324,| v. Lamb, 43 Mont. 477, 117 P 89. 
1893,” another allegation that the]159 P 178. 96. Newport, etc., Lumber Co. v. 
lien was filed “November 6, 1893,” Ky.—Noble v. People’s Stock, etc.,| Lichtenfeldt, 72 SW 778, 24 KyL 
is not sufficient to show a filing with-| Co., 189 Ky. 549, 225 SW 491. 1969; Pool v. Sanford, 52 . Tex. 
in ninety days after the labor was Minn.—Stewart v. Simmons, 101] 621. 
performed. J. D. Moran Mfg. Co.} Minn. 375, 112 NW 282. 97. Matthews v. Monts, 61 S. C. 


v. Clarke, 59 Minn. 456, 61 NW 556. 


Mont.—Wertz v. Lamb, 


43 Mont.| 385, 39 SE 575; Richlands Flint-Glass 


(4) A complaint, alleging that plain-| 477, 117 P 89. Co. v. Hillebeitel, 92 Va. 91, 22 SE 
tiff completed his work on or about Or.—Matthiesen v. Arata, 32 Or.| 806; Elswick v. Deskins, 68 W. Va. 
Aug. 7, 1909, and that his mechan-| 342, 50 P 1015, 67 AmSR 535. 396, 69 SE 894. : 

ic’s lien was filed on Aug. 14, 1909,] Wash.—Seattle Lumber Co. v. [a] Where the petition is in 
sufficiently alleged the filing of the Wash. 691, 74 PJ|eaquity, if the fact of filing is: al- 


Sweeney, 33 
lien within ninety days after the] 1001 
materials were furnished. Wertz v. 
Lamb, 43 Mont. 477, 117 P 89. 

{h] Sufficiency after verdict.—(1) 


The statutory language for subscrip-| R. Co.,; 


W. Va.—Lunsford v. Wren, 64 W. 
Va. 458, 63 SE 308. 
Houston Lumber Co. v. Wetzel, 
69 W.. Va. 


leged, the minor fact of the date of 
filing may be shown by reference to 


Compare H. C.|the date of filing upon the account 


tion and verification of a mechanic’s 
lien statement (Ky. St. § 2468) be- 
ing “subscribed and sworn to by we 
person claiming the lien, or some 
one in its behalf,” the language used 
in a particular foreclosure petition 
that the lienor filed,in the clerks’ or- 
fice “its sworn statement,’’ and a 
“copy of said verified statement,” 
was somewhat vague and defective, 
and open to a motion to be made 
more definite and certain although 
sufficient after judgment. Noble v. 
People’s Stock, etc., Co., 189 Ky. 549, 
225 SW 491. (2) Where the dates 
in the items of a bill of particulars 
show that some of the items were 
furnished less than sixty days be- 
fore the notice of lien was filed, a 
complaint containing the allegation 
that the notice was filed less than 
sixty days after such materials were 
furnished is sufficient after judg- 
ment. Hubbard v. Moore, 132 Ind. 
178, 31 NE 534. (3) A complaint 
which alleged the filing within six 
months after the work was done but 
named a date variant from this 
which was clearly a clerical error 
was good after verdict, no issue hav- 
ing been made as to the time when 
the petition was filed and there be- 
ing no denial of the allegation that 
it was filed within six months, as it 
was competent for the court to allow 
plaintiff to show upon the trial that 
the petition was filed within the six 
months as alleged and to direct the 
complaint to be amended if neces- 


(holding that an allegation of filing 
of an account is not contradicted by 
the original of such account filea 
as an exhibit). 

{a] Exhibit distinguished.—In an 
action to foreclose a mechanic’s lien, 
the statement which the lienor al- 
leged it had caused to be recorded 
in the clerk’s office as the basis of 
its action, which, under Civ. Code 
Pract. § 120, it was required to file 
with its petition, became part of its 
petition and of the record in the 
foreclosure action, and its status is 
different from that of an exhibit filed 
with the pleading as evidence and 
it may aid or destroy the avermenuts 
of the petition. Noble v. People’s 
Stock, ete., Co., 189 Ky. 549, 225 SW 
491. 

{[b] A clerical error in the alle- 
gations referring to the time of fil- 
ing of the notice of lien may be 
made to appear from the notice filed 
so that the error in the pleading 
will not be fatal. Seattle Lumber 
Co. v. Sweeney, 83 Wash. 691, 74 P 
1001. 

-[c] Verification.—Where a com- 
plaint to establish a mechanic’s lien 
alleged that plaintiff, to secure ana 
perfect a lien under a contract, filed 
with the county clerk and recorder 
his claim for the amount so due, 
duly verified as required by law, a 
copy vf which lien is hereto attached 
and marked as an exhibit and is made 
a part of the complaint, plaintiff had, 
if the lien itself was sufficient, suf- 


etc.,| made and exhibited to the bill. Els- 

682, 72 SE 786] wick v. Deskins, 68 W. Va. 396, 69 
SE 894. 

98. Matthews v. Monts, 61 S. C. 


385, 39 SH).575. 

99. Rialto Min., ete., Co. v. Low- 
elly 23, Golo; 253) 47 PP 263: 

1. John Paul Lumber Co. v. Hor- 
mel, 61 Minn. 303, 63 NW 718; Gass 
v. Souther, 46 App. Div. 256, 61 NYS 
305 [aff 167 N. Y. 604 mem, 60 NE 
1111 mem]. 

2. Greely vy. Noble, 40 Cal. A, 628, 
181 P 666. 

3. Greely v. Noble, supra. 

4 Fredrickson v. Riebsam, 72 
Wis. 587, 40 NW 501. 

[a] That there are no other claims 
on the fund need not be alleged. Los 
Angeles Pressed Brick Co. v. Los 
Angeles Pac. Boulevard, ete., Co., 2 
Cal. A. 303, 838 P 292; Kloeppinger vy. 
Grasser, 26 Oh. Cir. Ct. 90. 

5. King v. Woodlaw Lumber Co., 
201 Ala. 539, 78 S 893. 

6. See statutory provisions. 

7. Prime v. Hughes, 174 App. Div. 
406, 159 NYS 1041; Bachmann v. 
Spinghel, 164 App. Div. 725, 149 
NYS 610; Abbott v. Easton, 122 App. 
Div. 274, 106 NYS 970 [rev on other 
grounds 195 N.- Y. 872, 88. NE 572]; 
Weaver Hardware Co. v. Solomovitz, 
98 Mise, 413, 163 NYS 121. 

{a] Allegation held  sufficient.— 
Gates v. National Fair, etc., Assoc., 
172 App. Div. 581, 158 NYS 1070 
[mod on other grounds 225 N. Y. 142, 
121 NE 741]. 

8. Boynton Furnace Co, y. Trohn, 
141 App. Div. 773, 126 NYS 695. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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§§ 601-604 ] 


defendant against whom such judgment is sought.® 

-§ 602] 3. Plea, Answer, or Affidavit of Defense’® 
Regularly a plea or an- 
swer should be filed as in other cases, except as 
otherwise required by the peculiar statutory pro- 


—a. Necessity in General. 


visions,'! and within the time, if 


prescribed,!* in order properly to form an issue 
No appearance and pleading is nec- 
essary, however, to protect the interest of an owner, 
although made a party, whose interest the court is 
not authorized to subject under the law applicable 
to the facts set up in the petition.'# 

‘Where the statute as to enforce- 
ment of mechanics’ liens by scire facias provides 
a form of the writ in which defendant is notified 
to file an affidavit of defense, it would seem that a 
formal plea need not be entered. 
issue upon the scire facias and the affidavit of de- 
fense unless the defendant rules plaintiff to reply 
The affidavit of defense 


to be tried.?% 


Scire facias. 


to the affidavit of defense.*® 


9. Logue v. Walker, 141 Ga. 644, 
81 SE 849; Miller v. Schaefer, 75 Ill. 
A. 389; Tradesman’s Nat. Bank v. 
Boldt, 155 App. Div. 72, 139 NYS 
531; Daxe v. Hajek, 56 Misc. 673, 107 
NYS 601. : 

[a] If personal liability of a sub- 
sequent vendee is sought to be en- 
forced, a bill for the foreclosure of 
a mechanic’s lien is not sufficient 
for the personal relief which alleges 
that the purchaser agreed in writing 
to pay the claim, but containing no 
allegation showing to whom tne 
promise was made, or as to any con- 
sideration therefor. Miller v. Schae- 
Tet vo MLL wAIN 889. 

Personal judgment generally see 
infra §§ 737-740. 

10. Defenses see supra § 517. 

Waiver and estoppel to assert de- 
fenses see supra § 519. 

11. Burlingame v. Emerson, 5 R. 
I. 62 (a plea and answer filed to a 
petition in equity to enforce a lien 
under “the mechanics’ lien law” 
will, upon motion of the petitioner, 
be ordered to be _ stricken out or 
taken off the file, the purpose of the 
particular statute in authorizing the 
petitioner to proceed in this way be- 
ing to give him a summary remedy, 
without the encumbrance and delay 
of plea, answer, and replication). 

12. Thielmann vy. Burg, 73 Ill. 293 
(where the statute required the an- 
swer to be filed on or before tne 
day on which the cause shall be set 
for trial on the docket in order to 
prevent a default judgment). 

{a] ‘Time fixed in order of service 
of summons outside of jurisdiction. 
Mclver v. Crown Point Min. Co., 19 
Ont. Pr. 335, 21 CanLTOccNotes 127. 

13. Thielmann y. Burg, 73 Ill. 293; 
Hill v. Meyer, 47 Mo. 585. But see 
Roberts v. Miller, 32 Mich. 289 (in 
the absence of proof of the facts 
alleged a judgment cannot be ren- 
dered on claimant’s pleading). 

{a] The pendency of a motion for 
security for costs in a suit pending 
on a mechanic’s lien will not neces- 
sarily excuse a party for not filing 
an answer or prevent the rendition 


of a decree pro confesso. Hamilton 
Teun, aace ll o00s 
{b] Counter-affidavit in summary 


proceeding.—Under a statutory sum- 
mary proceeding by execution issued 
on the affidavit of the creditors as 
mechanics, it was held that the coun- 
ter affidavit of defendant must be 
before the court in order to justify 
the trial of an issue and that if it is 
missing it should be supplied before 
the trial proceeds, that the record 
must show what was in controversy, 
whether the amount of the claim, 
the justness of the claim, or the ex- 
istence of the lien, either or all of 
which issues may be raised by such 
affidavit. Morris v. Ogle, 56 Ga. 592. 

Issues, proof, and variance see in- 
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statute.!* 


any, specifically 


The case is at 


fra §§ 637-640. : 

14. Judson v. Stephens, 75 Ill. 255 
(which involved a petition against 
a lessee and the owner of the real 
estate to enforce a lien for work 
done for the lessee only and it was 
held that the owner of the fee could 
not have placed his interest and 
rights in any better position by an- 
swering than that in which they were 
placed by the averments of the peti- 
tion). 

15. Wyss-Thalman v. Beaver Val- 
ley Brewing. Co., 216 Pa. 435, 65 A 
811; American Lumber, etc., Co. v. 
O'Keefe, 20 Pa. Dist. 609. 

16. American Lumber, etc., Co. v. 
O’Keefe, supra. 

{a] Administrator of contractor. 
A judgment for want of an affidavit 
of defense ought not to be given in a 
scire facias on a mechanic’s claim, 
where the contractor is dead, and 
his administrator sued. Richards v. 
Reed, 1 Phila. (Pa.) 220. 

17. Atlantic Terra Cotta Co. 
Carson, 53 Pa. Super. 91. 

[a] Statute construed.—Act June 
4, 1901 (P. lL. p 481) § 34, which pro- 
vides that, “if no affidavit of defense 
be filed within the time designated, 
judgment may be entered, etc.,’’ must 
be read in connection with § 32 of 
the act in which the form of scire 
facias shows that the affidavit of 
defense must be filed within fifteen 
days after service of the writ. The 
fact that the form of the writ was 
changed by subsequent legislation, 
and all reference to an affidavit of 
defense omitted, is immaterial. At- 
lantic Terra Cotta Co. v. Carson, 53 
Pa. Super. 91. 

18. Pleading different defenses see 
Pleading [31 Cyc 143]. 

19. Hoagland v. Van KEtten, 22 
Nebr. 681, 35 NW 869. 

20.- McAdow v. Ross, 53 Mo. 199 
(the general statute applied to me- 
chanics’ lien suits). 

21. Kees v. Kerney, 5 Md. 419; 
Gray v. Elbling, 35 Nebr. 278, 53 NW 
68; George F. Root Co. v. New York 
Cent.,, etc., R. Co., 166 App. Div. 137, 
151 NYS 702. See Owens v. Hord, 
14 Pex.) Cive Av 6425.37" SW) 2093 
(where the answer of a wife setting 
up that the property was her separate 
estate and homestead, although the 
title deeds showed it to be community 
property, and that it was bought with 
her separate money under an agree- 
ment that it should be conveyed to 
her, which plaintiff knew when he 
furnished the material, was held to 
be sufficient). 

[a] Partial defenses.—The rule 
requiring matters set up as a partial 
defense to be so pleaded (see Plead- 
ing [31 Cyc 140]) applies to me- 
chanics’ lien proceedings. George F. 
Root Co. v. New York Cent., etc., R. 
Co., 166 App. Div. 137, 151 NYS 702. 

[b] Forms.—McAnally v. Hawkins 


Vv. 


[§ 603] b. Number of Defenses. 
rules'® a defendant in a mechanic’s lien proceed- 
ing may set up as many defenses as he has,'® whether 
they are such as are legal or equitable or both.?° 

[§ 604] c. Form and Sufficiency—(1) In General. 
Except as controlled by particular statutory provi- 
sion the ordinary rules of pleading are applied.?+ 
Thus defects of parties must be specifically and dis- 
tinetly pointed out,?? and matter in abatement should 
be pleaded as such and not in bar.*8 
can have no effeet upon plaintiff’s cause may be 
stricken out of an answer,?* and pleas which are 
irrelevant?> or which raise an issue improper to be 
tried in the proceeding may be stricken,?* and it 
is not error to strike out superfluous repetition ;?7 
but unless a plea is frivolous it should not be 
stricken on motion but the objections should be 
raised on demurrer so that defendant might have 


[40 C.J.]- 487 


must be filed within the time prescribed by the 


Under general 


Matter which 


Lumber Co., 109 Ala. 397, 398, 19 S 
417; Taylor v. Wahl, 69 N. J. L. 471, 
472, 55 A 40; Stark v. Simmons, 54 
Oh. St. 435, 48 NE 999 (denial and 
set-off); Dearie v. Martin, 78 Pa. 55, 
56; Hoffmaster v. Knupp, No. 2, 15 
Pa. Co. 465 (affidavit of defense). 

Pleading in civil actions generally 
see Pleading [31 Cyc 1]. 

22. Ramming v. Roland, 198 Ill. A. 
91; Hawkins v. Mapes-Reeves Constr. 
Co., 101 App. Div. 83, 91 NYS 794. 

Necessity of joining and effect of 
abe plaintiffs see supra §8§ 543, 

ol, 

23. Campbell v. Scaife, 1 Phila. 
(Pa.) 187 (in scire facias upon a lien 
for materials, a plea in bar, averring 
that the materials were furnished on 
a credit which had not yet expired, 
is bad, and the allegation that plain- 
tiffs were subcontractors and the 
builder had contracted to receive 
payment, partly in goods and partly 
in money, in a specified time, not yet 
elapsed, is bad, because of the un- 
certainty in averring the mode of 
payment). 

24. Ontario-Colorado Gold Min. Co. 
v. MacKenzie, 19 Colo. A, 298,874) P 
791; Rourk v. Miller, 3 Wash. 73, 27 
P1029; 

{a] Mlustration—Averments that 
plaintiff was not a miner and was 
wholly unacquainted with and un- 
used to mining, and that plaintiff 
claimed that he owed certain sums 
for taxes which he was unable to pay, 
are properly stricken because they 
could have no possible bearing upon 
his cause of action for a lien under 
a contract to do certain work at a 
specified price. Ontario-Colorado Gold 
Min. Co. v. MacKenzie, 19 Colo. A. 
293; 4A. 

[b] Judgment on pleadings distin- 
guished.—So it is held that, although 
the pleading may be stricken out on 
motion, yet on a motion for a judg- 
ment on the pleadings if it can be 
gathered therefrom that any issue is 
tendered on the material matter the 
movant should not prevail. Rourk v. 
Miller, 3 Wash. 73, 27 P 1029. 


25. Richards v. Naudain, 27 Del. 1, 
85 A 559. 
{a] For example, where work and 


labor are furnished by a person em- 
ployed by the contractor and not by 
the owner, pleas wherein the defend- 
ant owner alleged that the supposed 
contract was not made with him, 
that he never entered into any con- 
tract with the plaintiff, or that the 
supposed contract was made with 
another are properly stricken out as 
raising no issue of fact. Richards v. 
Naudain, 27 Del. 1, 85 A 559. 

26. Christine v. Manderson, 2 Pa. 
863; Spare v. Walz, 15 Phila. (Pa.) 
263 


27. Ontario-Colorado Gold Min. Co. 
v. MacKenzie, 19 Colo, A. 298, 74 P 
7941. 


438 [40 C.J.] 


an opportunity to meet them and amend his 


pleading.”® 
Appropriate plea. 


—(a) In General. 


28. McAnally v. Hawkins Lumber 
Co., 109 Ala!’ 397, 19 S 497; Webb v. 
Vanzandt, 16 AbbPr (N. Y.) 190 
(where the court refused to_ strike 
out a defense that the agreed price 
was payable by installments, that the 
notice of lien was not filed within six 
months after the first installment be- 
came due, and that there was an ac- 
tion at law pending to recover the 
same amount). 

29. Kees v. Kerney, 5 Md. 419. 
See Gray v. Elbling, 35 Nebr. 278, 53 
NW 68 (holding that under the code 
the plea of nil debet raises no issue 
of fact, and an answer that defendant 
is not indebted in the full amount 
claimed in the petition is not a denial 
of any fact upon which the right to 
recover depends). 


20. Geiss v. Rapp, 1 Walk. (Pa.) 
TAN. 

31. Davis v. Church, 1 Watts & S. 
(Pa.) 240. 

22. Cal.—Holland y. Wilson, 76 
Cal. 434, 18 P 412. 

Mo.—Westhus y. Springmeyer, 52 
Mo. 220. 

Nebr.—Gray v. Elbling, 35 Nebr. 


278, 53 NW 68. 
Ney.—Dickson v. Corbett, 11 Nev. 


277. 

Wash.—Rourk v. Miller, 3 Wash. 
idea bee Load. 

Wis.—Harbeck v. Southwell, 18 


Wis. 418. 

Wyo.—Big' Horn Lumber Co. v. 
Davis, 14 Wyo. 455, 84 P 900, 85 P 
1048, 7 AnnCas 940. 

[a] Allegations held sufficient (1) 
to raise the issue as to whether the 
indebtedness was past due and un- 
paid and whether it constituted a 
foundation for a lien. Cruce 
Mitchell, 122 Ark. 141, 182 SW 53 
(2) Plea in a materialman’s action 
that cost of completion exceeded the 
amount payable under the contract 
by the owner. Cranford Mercantile 
Co. v. Wells, 195 Ala. 251, 70 S 666. 
(3) An answer alleging that “in the 
contract entered into between plain- 
tiff and defendants it was agreed that 
he would complete the building and 
deliver the same to the defendants 
on or before December 1, 1908, 
and, ‘in case of failure’ so to do, 
plaintiff agreed to pay stipulated 
damages, etc.,, stated the substance 
of the contract and was sufficiently 
complete within itself, although the 
words “the contract” and “the 
building’ were used without setting 
out the contract or more specifically 
stating what building was referred 
to. Dickerman v. Reeder, 59 Wash. 
405, 407, 109 P 1060. (4) That the 
lien asserted by plaintiff was not 
filed, and that the proceedings had 
not been instituted, within the time 
required by law. Imperial El. Co. y. 
Welch, 16 Man. 136, 4 WestLR 51. 

[b] Outstanding claims.—An .an- 
swer alleging nonpayment of bills 
for materials by the contractor, but 
not that the materialmen had given 
notice of lien under 3 Remington & 
B. Code § 1133, was held to state no 


Vv. 
0. 


A plea in a proceeding to 
enforce a mechanic’s lien must be a form of plea 
which is appropriate to the remedy.*® For example, 
in seire facias, not guilty®® and nul tiel record*? 
have been held not to be good pleas. 

[§ 605] (2) Denial or Allegation of Material Facts 
Defendant’s pleading must con- 
trovert the cause of action set up, or allege some 
fact or facts in legal opposition to the right claimed 
by plaintiff,32 and a special plea must set up facts 
in order that the court may see that they consti- 
tute a defense and that plaintiff may know what 
he is called on to meet by proof if the plea is tray- 
ersed or what to confess and avoid by counter- 
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proceedings. 


defense, since in the absence of such 
allegation it did not show that tl.e’ 
amounts due the materialmen were 
for lienable items. Slater v. Lich, 83 
Wash. 687, 145 P 996. 

33. Alabama State Fair, etc., As- 
soc. v. Alabama Gas Fixture, etc., Co., 
131 Ala, 256, 31 S 26; Holland v. Wil- 
son, 76 Cal. 434, 18 P 412. 

[a] Recording contract.—In an ac- 
tion for the reasonable value of work 
and materials defendant set up a 
special contract for the improve- 
ments to be made according to cer- 
tain plans and specifications, under a 
statutory provision requiring the re- 
cording of such contract in order to 
make it valid, it was held that the 
plans and specifications were a part 
of the contract and that the answer 
was insufficient to set up the con- 


Eee) ee ce 


tract, and a breach thereof which 
merely alleged that the agreement 
was filed for record without alleging 
that the plans and specifications were 
so filed. Holland vy. Wilson, 76 Cal. 
434, 18 P 412. 

34. Catanach vy. Cassidy, 159 Pa. 


474, 28 A 297 (holding the affidavit 
of defense insufficient). Compare 
Fister v. Kline, 1 Woodw. (Pa.) 457 
(where an affidavit of defense that 


defendant “expects to be able to 
prove,’ ete., was held sufficient). 
35. Curnow v. Happy Valley Blue 


Gravel, etc., Co., 68 Cal. 262, 9 P 149. 


36. See Pleading [31 Cyc 201]. 

87. See Pleading [381 Cyc 198]. 

38. Mulcahy v. Buckley, 100 Cal. 
484, 35 P 144. 

39. Curnow v. Happy Valley Blue 
Gravel, .etc.,..Co., -68 ‘Cal...262, 9.P 


149; Henry v. Hinds, 18 Mo. A. 497. 

[a] Performance of work.—A de- 
nial in the form that defendant “is 
not sufficiently informed to admit 
that the plaintiff performed work,’ 
etc., was held bad in an answer which 
admitted ownership of the property 
and the employment of plaintiff to 
perform labor upon it. Curnow v. 
Hdppy Valley Blue Gravel, etc., Co., 
68 Cal. 262, 9 P 149. 

{b] An allegation that the lien has 
been recorded in a particular public 
office must be denied positively. Mul- 
cahy v. Buckley, 100 Cal. 484, 35 P 
144; Belknan Glass Co. v. Brown, 69 
Wash. 127, 124 P 390. But see Cowie 
v. Ahrenstedt, 1 Wash. 416, 25 P 458 
(sustaining an answer alleging want 
of a sufficient knowledge or informa- 
tion to form a belief upon which the 
denial was based, as to the recording 
of a notice of lien, notwithstanding 
the general rule that the law makes 
a record constructive notice). 

_[c] Filing account.—Where a pe- 
tition to enforce a lien alleged that 
the demand became due on a certain 
day, and that within four months 
thereafter the account for the lien 
was filed, an answer denying knowl- 


edge on defendant’s part is bad. 
Henry v. Hinds, 18 Mo. A. 497. 
40. Hagman y. Williams, 88 Cal. 


146, 25 P 1111. See Hoffmaster vy. 
Knupp, No. 2, 15 Pa. Co. 465 (where 


[$§ 604-606 


pleading.*? The allegations upon which defendant 
seeks to defeat plaintiff’s claims must be distinet 
and positive as distinguished from mere argumenta- 
tive, inferential,** or equivocal and evasive state- 
ments.?> The general rules as to denials upon infor- 
mation and belief?* and denials of knowledge or 
information®’ are applicable in mechanics’ lien 
So as to facts which are presump- 
tively in the actual personal knowledge of defendant 
or as to which it is his duty to have such knowledge 
he must answer positively,?® but other facts may 
be denied on information and belief.*° 

An affidavit of defense which specifically denies 
and negatives the facts necessary to support a lien 
upon the theory claimed is sufficient.4t 

[§ 606] (b) Admission by Failure to Deny. Ma- 


an affidavit of defense was that de- 
fendant “has been informed and 
verily believes and he expects to be 
able to prove,” etc., was sustained). 

[a] Rule applied.—A denial on in- 
formation and belief that the claim 
contained the necessary averments 
was sufficient, the complaint alleging 
that the claim was duly recorded and 
stated its contents substantially in 
the language of the statute, but the 
claim as recorded being insufficiently 
drawn and not in the language of the 
complaint. Hagman v. Williams, 88. 
€al.\146, 25/P)LELb. 

41. Reliance Mfg. Co. v. McCurdy, 
48 Pa. Super. 386. 

[a] Mlustration.—On a scire fa- 
cias sur mechanie’s lien, where it 
appears that the building contract, 
duly recorded, contained a waiver of 
liens, and the claim as filed averred 
that the registered owner, who had 
taken title after the date of the 
contract, had permitted and author- 
ized the contractor to act and con- 
tract with claimant as though owner, 
an affidavit of defense is sufficient. 
which specifically denies the aver- 
ment of the claim, and also denies 
that the contractor, in making the 
subcontract with claimant, had acted 
as the agent of or on behalf of the 
registered owner. Reliance Mfg. Co. 
v. McCurdy, 48 Pa. Super. 386. 

_[b] Challenge of facts upon which 
right depends.—(1) Where the legal 
sufficiency of plaintiff’s claim depends 
upon facts which are challenged by 
the affidavit of defense, the court will 
not consider the legal question on a 
rule for judgment for want of a 
sufficient affidavit of defense and in 
advance of a determination of the 
facts. Thus an affidavit in a pro- 
ceeding against a building to enforce 
its apportioned part of a claim for- 
which a single apportioned lien was 
filed against several buildings, al- 
leging that the materials for which. 
the lien was filed were furnished 
more than six months before the lien 
was filed, is sufficient to resist a rule 
for judgment. Shannon y. Broad- 
bent, 162 Pa. 194, 29 A 865. (2) The 
same is true of an affidavit alleging 
that the lien was filed after the ex- 
piration of such period and that some. 
if not all of the houses against which 
the lien is sought were completed. 
more than six months prior to the 
filing of the bill of particulars, in a 
proceeding to enforce liens for ma- 
terials furnished for the erection of 
a large number of the houses upon. 
which there were two apportioned 
liens, and the lien sought’to be en- 
forced was filed on only a part of the- 
number included in one of the appor- 
tioned liens. Philadelphia Brick Co. 
v. J. D. Johnson Co., 162 Pa. 199, 29 
A 864. (3) Where the character of” 
the improvement as a substantially 
new structure is material to the lien, 
and a mechanic’s lien was claimed for 
materials and work supplied in the 
erection and construction of a build- 
ing, and an affidavit of defense was - 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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terial allegations of the petition which are not 
denied in the answer are deemed to be admitted,*? 
and the mere fact that defendant says in his plead- 
ing that he does not admit an allegation is held 
to be of no consequence if it is not denied.4® On 
the other hand, where defendant files no pleading, it 
is held that plaintiff must nevertheless prove the 
material facts upon which the existence of the 
lien depends and which facts are not. admitted.** 
By merely pleading a fact in opposition to claim- 
ant’s right, in the absence of a general denial, the 
material allegations of claimant’s pleading are 
admitted.*® 

[§ 607] (c) General and Special Pleading and 
Issues Raised Thereby*¢—aa. In General. A gen- 
eral denial puts in issue only such facts as are 
issuable,*” but as to these it requires proof of every 
material allegation in the petition not admitted 
of record to be true.#® On the other hand matter 
in avoidance of the cause of action pleaded must 
be specially set up and will not be available under 
a mere general denial of claimant’s allegations,?® 
as, for example, an estoppel,®° or waiver,*! or dis- 
charge,°? and in an action by subcontractors the 
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defense that plaintiffs guaranteed the contractor’s 
performance and that he failed to perform must 
be specially pleaded.°? So matters relied on by 
way of counterclaim must be sufficiently alleged.°* 
A denial of an allegation that the claims of de- 
fendants are subordinate to plaintiff’s lien does not 
raise a material issue.°® 

In scire facias it has been held that defendant 
may plead specially matters which he might avail 
himself of under a general plea.°® The terre-tenant 
may plead in bar that the premises upon which 
the lien is claimed have been sold under judicial 
process, and the lien of the claim, if any, thereby 
discharged,®” and, under a statute allowing defend- 
ant to alter his plea or defense on or before the 
trial of the cause,°® such a plea need not be pleaded 
puis darrein continuanee.®® 

[§ 608] bb. Plea as to Indebtedness®°°—(aa) In 
General. As hereinbefore stated the plea should 
conform to the particular form of remedy through 
which the lien is enforced,®t in pursuance of which 
rule, where the lien claim shows that the debt was 
contracted by the owner, the general issue of non 
assumpsit is proper,®°? and nil debet has been held 


filed alleging that the work was alter- 
ation, and not construction, it was 
held that an issue was presented for 
the jury as to what was the ehanaes 
ter of the work done. Gerry. V. 
Painter, 9 Pa. Super. 150, 43 WklyNC 


275 

[ec] Affidavits of defense held in- 
sufficient: (1) As to failure to give 
timely notice of intention to file lien. 
Borter.v. Justice, 21: Pa.-Dist,. 16. 
(2) Written stipulation against filing 
of liens. Waldner v. Johnson, 22 
Pa. Dist. 701. 

42, Cal.—-McGinty v. Morgan, 122 


Gal. 103, 54 P 392; Blanck v. Com- 
monwealth Amusement Corp., 19 Cal. 
A720; 20. PB 80535 Vingard v. Beta 
Theta Pi Hall Assoc., 6 Cal. Unrep. 
Cas. 226, 56 P58, 

Ill—Lombard v. Johnson, 76 Ill. 
599. 


Iowa.—Wheelock v. Hull, 124 Iowa 
752, 100 NW 863. 

Mo.—Fitzpatrick v. Thomas, 6, 
Mo. 515; Westhus v. Springmeyer, 52 
Mo. 220; Gorman v. Dierkes, 37 Mo. 
576. 

Wash.—Cornelius — v. 
Bree Laundry, 52 Wash. 
G27. 

W. Va.—H. C. Houston Lumber Co. 
v. Wetzel, ete., R. Co., 69 W. Va. 682, 
72 SE 786. 

[a] The lien as well as its filing 
should be admitted or denied, and, if 


Washington 
272, 100 P 


not denied, it stands admitted, re- 
quiring no evidence to sustain it. 
Cornelius v. Washington Steam 


Laundry, 52 Wash. 272, 100 P 727. 

[b] Extra work.—A statement in 
the notice of lien that extra work 
was performed for an agreed price 
is supported by an allegation of that 
fact in the complaint and its admis- 
sion by failure of the answer to 
deny. McGinty v. Morgan, 122 Cal. 
103, 54 P 392. 

[ec] Want of affidavit of defense. 
—Ronalds, ete. Co. v. Kennedy, 25 
Pa. Dist. 1417. 

43. Irish v. Pheby, 28 Nebr. 231, 
44 NW 4388. 

44. Hicks v. Branton, 21 Ark. 186; 
Roberts v. Miller, 32 Mich. 289. 


45. Dickson v. Corbett, 11 Nev. 
277; Geiss v. Rapp, 1 Walk. (Pa.) 
a Lr hi 

46. Issues see infra § 637. 

47. Elder v. Spinks, 53 Cal. 293 


(an allegation that defendant has or 
claims an interest in the land is 
wholly immaterial, and a general de- 
nial does not amount to a disclaimer 
of such interest, but only puts in 
issue the fact that it was subject 
to the lien). 

Defense of want of title see supra 


§ 518. 

48. Hutton v. Maines, 68 Iowa 650, 
28 NW 9; Hassett v. Curtis, 20 Nebr. 
162, 29 NW 295. 

Matters which must be proved see 
infra § 641 et seq. ; 

49. Ala.—Garrison  v. Hawkins 
Lumber Co., 111 Ala. 308, 20 S 427. 


ey eer Nie Farwell, D4 E11. 
4 
Minn.— Bergsma v. Dewey, 46 


Minn. 357, 49 NW 57. 

Mo.—Westhus v. Springmeyer, 52 
Mo. 220. 

B. C.—Sickler v. Spencer, 17 B. C, 
41, 19 WestLR 557. 

[a] Matters which must be spe- 
cially pleaded.—Sickler v. Spencer, 
17 B. C. 41, 19 WestLR 557 (failure 
to post on the building or deliver to 
the owner a receipted pay roll show- 
ing payment of wages). 

[b] Defense of limitations (1) is 
waived if not pleaded. ‘Garrison v. 
Hawkins Lumber Co., 111 Ala. 308, 
20 S 427. (2) Where plaintiff de- 
clares on a contract providing for a 
fixed sum for certain work and rea- 
sonable prices for extras, which are 
alleged to amount to a certain sum, 
and the answer makes no claim that 
there were two distinet contracts, 
the first of which is outlawed, that 
question is not in issue. Westhus v. 
Springmeyer, 52 Mo. 220. 

[c] That the premises constitute 
a homesiteadl so as to entitle defend- 
ant to the benefit of an exemption 
on that account must be specially 


pleaded. Bergsma v. Dewey, 46 
Minn. 357, 49 NW 57. But see 
Wilkerson v. McMurry, (Tex. Civ. 


A.) 167 SW 275; Security Mortg., 
éte., Co. v. Caruthers, 11 Tex. Cive A. 
430, 32 SW 887 (both holding that 
under a general denial a mechanic’s 
lien may be defeated by showing that 
the land was a homestead and tnat 
the contract fixing the lien’ was not 
signed and acknowledged by the own- 
er’s wife). 

50. Barrett-Hicks Co. v. Glas, 9 
Cal. A. 491, 99 P 856; Big Horn Lum- 
ber Co. v. Davis, 14 Wyo. 455, 84 P 
900, 85 P 1048, 7 AnnCas 940. 

{a] For example an answer set- 
ting up that defendant demanded of 
plaintiff a statement of the amount 
due for materials and was furnished 
a partial statement, but not alleging 
that defendant was thereby misled 
to her injury, did not present an 
issue as to whether plaintiff was es- 
topped to claim the full amount due. 
Big Horn Lumber Co. v. Davis, 14 
Wyo. 455, 84 P 900, 85 P 1048. 

{b] Estoppel to assert lien by 
reason of having been a surety on 


-remodel 


a bond for completion and delivery 
of building free from liens. Barrett- 
Hicks Co. v. Glas, 9 Cal. A. 491, 99 
P 856. 

51. Baldwin Locomotive Works v. 
Edward Hines Lumber Co., 189 Ind. 
189, 125 NE 400, 127 NE 275, 13 ALR 
1059; Finn v. Connell, 2 LackLegN 
(Pa). 118; Knoxville Lumber, etc., 
Co. v. Galyon, 8.Tenn. Civ. A. 608. 

[a] An affidavit of defense fail- 
ing to state that an agreement that 
no mechanic’s lien should be filed 
against the premises was filed in the 
prothonotary’s office as required by 
the statute of 1895 was insufficient. 
ee v. Connell, 2 LackLegN (Pa.) 

52. Cosgrove vy. Farwell, 114 Ill. 
A. 491; Hallahan v. Herbert, 4 Daly 


ae 11, AbbPrNS 326) -[aff 57. No ¥: 
409]. 
53. ene: v. Plover; 103. Cal. 35, 
36 P..1020. 
syste Fehlinger v. Boos, 118 NYS 
[al Beginning work.— Where a 
counterclaim set up the contract, 


providing that plaintiff should begin 
performance thereof on notice in 
writing of vacation of the premises 
by tenants, an allegation that plain- 
tiff commenced work on a given day 
presupposes that defendant gave no- 
tice of the vacation, and an allega- 
tion of such notice would be super- 


Hae Fehlinger v. Boos, 118 NYS 
[b] Damages.—Where a counter- 


claim for liquidated damages for fail- 
ure to complete the work within the 
contract time made the contract an 
integral part thereof, and in the con- 
tract it} was expressly agreed defend- 
ant would suffer for delay in compte- 
tion, and it was impossible exactly 
to determine the loss thereby sus- 
tained, and the contract was such as 
necessarily indicated delay would re- 
sult in loss, it being a contract to 
a building tenants would 
have to vacate, it sufficiently alleged 
Seen Fehlinger v. Boos, 118 NYS 


55. Hartfield v. Howard, 180 Cal. 
SAO LOL M E385. 


56. Johns v. Bolton, 12 Pa. 339; 
ree ae v. Winslow, 1 WkKlyNC (Pa.) 
57. Johns v. Bolton, 12 Pa. 339. 

58. See statutory provisions. 
59. Johns v. Bolton, 12 Pa, 339. 
60. Estoppel of surety on indem- 


nity bond see supra § ro 

61. See sunra § 60 

62. Kees v. eu, b Md. 419s 
pe: v. Albertson, 2 WklyNC (Pa.) 
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sufficient as a general denial to put the mechanic 
on proof of his claim, where the statute requires 
such proof in any event, even upon the failure of 
defendant to appear.®* Under a court rule requir- 
ing pleadings in ,scire facias to enforce a me- 
chanic’s lien to set forth the matters of defense,°* 
a plea of non assumpsit® or of the general issue? 
is not sufficient. So pleas of never indebted®? and 
nihil debet®S are bad, as is also the plea of non 
est factum,°® particularly where there is no aver- 
ment of any contract with defendant,” and inde- 
pendent of a rule of court, an owner ‘cannot plead 
non assumpsit where the labor or materials were 
furnished by.a person employed by the contractor 
and not by the owner.7t If defendant wishes to 
set up another debt to defeat plaintiff’s claim, he 
must show by his allegations that the debt is a sub- 
sisting one.?? 

Performance. A general denial puts in issue an 
allegation of performance of the contract by plain- 
tiff,“* “and nonperformance, as that the work was 
unskillfully or defectively performed, may be shown 
in an answer setting up the fact as a ground of 
defense.** But in an action by a materialman who 
furnished to the contractor, a breach of contract 
by the contractor must be pleaded in order to raise 
an issue on such breach.’® That defective material 
was furnished in violation of the contract may. be 


[a] The terre-tenant may properly 
plead non assumpsit. Early v. Al- 
bertson, 2 WkKlyNC (Pa.) 541. 

{b] Limitation of rule—Such a|v. Thorp, 
plea would be proper if the claim | 697. 
were filed before the scire facias is- [b] 
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show nonperformance of the contract 
as a defense or to recoup damages 
in abatement of the price. 
tb) eSmcky 


Particulars in which contract 


[§ 608 


shown as an equitable defense under the general 
issue.*® 

Indebtedness to principal contractor. A plea of 
the general issue or general denial puts in issue the 
allegation of indebtedness from the owner to the gen- 
ai contractor at the time of the service of notice 
by the subcontractor,’? and is sufficient to put the 
materialman on proof of the amount due for ma- 
terials furnished," and a plea by the owner, in a 
suit by the materialman, which sets up facts show- 
ing that there was no indebtedness from the owner 
to the contractor, is sufficient ;7° although where the 
law gives the subcontractor a direct lien, it is held 
that the plea denying defendant’s indebtedness to 
plaintiff is a mere ‘conclusion of law and hence de- 
fective,®° and in order that the owner may show that 
in good faith and in pursuance of his contract he has 
paid all that he agreed to pay before notice of 
claims, he must allege such fact. Where the hen 
of a subcontractor attaches to an installment due 
the contractor at the filing of the former’s lien, an 
answer setting up damages by way of equitable set-. 
off and counterclaim, by reason of the contractor’s 
failure to complete the work, is bad if it fails to 
allege that the damage arose or existed at the time 
the len was filed.*? 

Payment by contractor. An affidavit of defense 
in a proceeding to enforce a subcontractor’s lien that 
er does not owe. Culver v. Lieber- 
man, 69 N. J, L. 341, 55 A 812. 
Gourdier 78. Lee v. Story Brewing Co., 75 

(N. Y.) | Nebr. 212, 106 NW 220 


79. Cranford Mercantile Co. v. 
Wells, 195 Ala. 251, 70 S 666; Alabama 


sues, because the claim would show 
a contract express or implied on the 
part of defendant, but that the plea 
is not proper as between the owner 
and a claimant for work or materials 
furnished to the builder employed by 
the owner, as the law raises no as- 
sumpsit as between the owner and 
such claimant, and in such a case de- 
fendant must plead so as to give no- 
tice of his defense. Kees v. Kerney, 5 
Md. 419. 

[c] Effect of plea.—As objection 
to the sufficiency of the lien on its 
face raises a question of law, it can- 
not be considered under a plea of non 
assumpsit. Klinefelter v. Baum, 172 
Pa. 652, 38 A 582; Scholl vy. Gerhab, 
93 Pa. 346. 

63. Hicks y. Branton, 21 Ark. 186 
(nil debet to a scire facias). 

[a] In Nebraska, under the code, 
nil debet is held not a sufficient plea 
as it puts no fact in issue. Gray v. 
Elbling, 35 Nebr. 278, 53 NW 68. 

64. See statutory provisions; and 
rules of court. 


65. Richards v. Naudain, 27 Del. 1, 
85 A 559. 
66. Richards v. Naudain, supra. 
67. Richards y. Naudain, supra. 
68. Richards v. Naudain, supra. 
69. Richards v. Naudain, supra. 
70. Richards wv: Naudain, supra. 
71. Richards Naudain, supra. 


72. Smyth v. acmsecrone: 2 Wkly 
NC (Pa.) 383 (an affidavit of defense 
to a scire facias is insufficient whicn 
alleges that defendant had a good de- 
fense consisting of a book account 
for coal delivered but which did not 
state that the account was unpaid). 

73. Moritz v. Larsen, 70 Wis. 569, 
36 NW 331 (defendant may show non- 
performance under such an answer). 

74, Gourdier v. Thorp, 1 EH. D. 
Smith (N. Y.) 697; Rockwell 3 Mfg. Co. 
v. Cambridge Springs Co., 191 Pa. 386, 
43°A0-3273) Taylorev. Murphy, 148 Pa. 
337, 23 A 1134, 33 AmSR 825; Wilt v. 
Rush, 1 WklyNC (Pa.) 103. 

[a] Recoupment of damages.—lIt 
is not necéssary for defendant to file 
a bill of particulars required in case 
of a set-off in order to entitle him to 


is uncompleted.—Where an affidavit 
of defense to the scire facias on an 
apportioned lien failed to specify the 
item in which plaintiff had failed to 
complete the contract, a supple- 
mentary affidavit was ordered. Wilt 
v. Rush, 1 WklyNC (Pa.) 103. 

[ec] Damages for defective mate- 
rial—(1) An affidavit of defense 
which set up damage in a: desig- 
nated amount on account of a defect 
in the material furnished in that it 
was not properly seasoned by reason 
of which it shrank so that the panel- 
ing came loose and the joints opened 
and that such was the result of much, 
if not all, of the woodwork, was held 
to be sufficiently certain. Rockwell 
Mfg. Co. v. Cambridge Springs Co., 
191 Pa. 386, 43 A 327. (2) But an 
affidavit which alleged deficiency in 
the quality of material and measured 
the extent of the deficiency by an al- 
leged difference in the value of the 
house as a whole on account of the 
defectiveness of the material instead 
of by a difference in the value of the 
articles furnished as compared with 
those contracted for was held to be 
bad. Taylor v. Murphy, 148 Pa, 337, 
23 A 1134, 38 AmSR 8265. 

75. Blethen v. Blake, 44 Cal. 117. 

76. Blessing v. Miller, 102 Pa. 45. 

77. Alabama Lumber Co. v. Smith, 
139 Ala. 179, 35 S 693; Culver v. Lieb- 
erman, 69 N. J. L. 341, 55 A 812. See 
Frazier v. McGuckin, 58 N. Y. Super. 
71, 9 NYS 485 (where an action to 
foreclose a mechanie’s lien is tried 
on the assumption that’ it was 
brought to recover for material fur- 
nished to a contractor, to whom, at 
the time of the filing of the notice 
of lien, there was money due from 
the owner, defendants should be per- 
mitted to show in defense, although 
not alleged in the answer, that the 
contractor had not completed the 
work, the amount of work uncom- 
pleted, the cost of completing the 
work, and any payments made to the 
contractor on account of the con- 
tract). 

{a] All defendants joined may 
plead the general issue that the build- 


Lumber Co. v. Smith, 139 Ala. 179, 35 
S 693 (where the plea alleged facts 
showing that at the time of service 
of notice by the materialman the con- 
tractor had abandoned the work and 
that under the provisions of the con- 
tract the owner took possession of 
and completed the building at his own 
expense which was to an amount in 
excess of the sum to be paid the con- 
tractor under the contract). 

{a] “An affidavit [of merits in the 
Municipal Court of Chicago] in prop- 
er form alleging that there was noth- 
ing due to the contractor from the 
owner under the contract between 
them would be sufficient.” Illinois 
Malleable Iron Co. v. Model Plumbing 
Co., 176 Til. A. 263, 266. 

{b] Claim in excess!) of amount 
due contractor.—Under the statute 
the owner was not compelled to an- 
swer for any claim of workmen or 
materialmen who made a claim in 
excess of the amount due the general 
contractor from the owner, and a plea 
that at the time of notice to the 
owner he owed the contractor less 
than the sum claimed by plaintiff was 
held good, notwithstanding the alle- 
gation by plaintiff that he had recov- 
ered a judgment against the. contrac- 
tor. Taylor v. Wahl, 69 N. J. L. 471, 
55 A 40. 

{ec] In British Columbia a defense 
under Mechanics’ Lien Act (Rev. St. 
[1911] ec 154) § 8, that no money is 
payable by the owner to the prin- 
cipal contractor, must under County 
Court Rules (1905) Order 11 rule 18, 
be pleaded in the dispute note filed 
in an action brought by a subcon- 
tractor to enforce a lien for the bal- 
ance due to him by the principal con- 
tractor. Brown v. Allan, 18 B.C. 
326, 18 DomLR 350, 25 WestLR 128, 
4 West Wkly 1206; Fitzgerald v. Wil- 
liamson, 18 B. C. 322, 12 DomLR 691, 
35 WestLR 82,4 WestWkly 1251. 

80. Merrigan v. English, 9 Mont. 
113, 33 P 454, 5 LRA 837. 

81. Hunter v. Truckee Lodge No. 
14 1. O. O, F., 14 Nev. 24. 

g2. Anisansel v. Coggeshall, 83 
App. Div. 491, 82 NYS 430. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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plaintiff had received from the contractor a sum in 
excess of the amount due for the work done as meas- 
ured by the contract price, and had abandoned the 
work, is sufficient.*? . 
[§ 609] (bb) Payment and Tender. An allegation 
of payment should be distinct and positive;*+ but 
where the pleading shows the manner of payment 
and alleges a mutual settlement of account by the 
parties, it is not necessary to file an itemized account 
of payments,®> and it has been held that the formal 
validity of the lien is not put in issue by such a 
plea.®® There need not be a direct negative of an 
allegation of nonpayment of an alleged contract 
price,®? and it is, for example, sufficient to deny the 
existence of the contract upon which plaintiff 
charges the lability.** An admission of indebted- 
ness in a sum less than that claimed and a tender 
of the amount admitted is held to be an admission of 
the hen to that extent.°® But a plea of tender and 
payment of the money into court under a special 
contract set up by defendant will not be construed 
as an admission of the cause of action set up by 
claimant but only as an admission of the amount due 
under the special contract pleaded by defendant.%° 
In scire facias under the plea of payment with 
proper notice any equity which tends to defeat plain- 
tiff’s action may be given in evidence,®! but without 
notice, defendant may be confined to proof of mat- 
ters tending to show actual payment.®» Where the 
husband and wife are made defendants and answer 
jointly by a genera! denial, a separate answer by 
the husband stating that he made the contract with- 
out his wife’s knowledge or consent and that plain- 
tiffs accepted and received from him a sum stated 
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[§ 610] (d) Denial of Lien. A plea or answer 
which merely sets up that plaintiff has no len,°* or 
that he never had a claim as alleged,®® or denying 
that he had complied with the law or is entitled 
to a lien,9* is a mere conclusion of law and raises 
no issue of fact to be tried. So an argumentative 
denial of a lien is insufficient against demurrer.*” 
In some eases, however, it has been held that a gen- 
eral statement that complainant has not done the 
acts necessary under the statute to be done to en- 
title himself to a lien is sufficient.°* A plea that 
the statement was not filed within the time pre- 
seribed by the statute in such case made and pro- 
vided has been held sufficient as indicating the 
statute with reference to mechanics’ liens.°® Under 
the provisions of some statutes, a plea is required 
that the premises are not liable to plaintiff’s debt,+ 
and it is only when such a plea is filed that it be- 
comes necessary for plaintiff to prove that the pro- 
visions of the Mechanics’ Lien Act have been 
comphed with.? 

[§ 611] (e) Denial of Contract or Consent. Un- 
der a general denial under the codes defendant may 
prove that the contract in fact made was materially 
different from that alleged. Where a materialman 
may have a hen for all material used in the con- 
struction of a building erected under a contract 
with the owner or with his knowledge and consent, 
in a proceeding by scire facias to enforce a lien 
for materials furnished, it is not sufficient to deny. 
that they were purchased by defendant where it is 
not denied that the building was erected or the 
materials furnished with defendant’s knowledge and 
consent.* The defendant must allege the giving of 


as payment is improperly stricken out.°* a statutory notice of nonliability where it is shown 

83. Kee v. Hilt, 383 WklyNC (Pa:)]|A 285. $5. Campbell v. Scaife, 1 Phila. 
104. 87. Watterson v. Owens River Ca-] (Pa.) 187. 

84, Young v. Pulte, 1 WklyNC} nal Co., 167 Cal. 370, 139 P_804. 96. Wood v. King, 57 Ark. 284, 21 
(Pa.) 38 (an affidavit of defense was 8g. Watterson v. Owens River Ca-|SW 471; Curnow v. Happy Valley 
insufficient which alleged that the]nal Co., supra. . Blue Gravel, etc., Co.; 68 Cal. 262, 
claim never was due and that so Cameron v. Campbell, 141 Fed.|9 P 149; Imperial El. Co. v. Welch, 


9. 
much as was due was paid or dis-| 32, 72 CCA 520. 


16 Man. 136, 4 WestLR 51. 


charged so as to liberate the property 90. Yaukey v. Buckman, 18 Pa. 97. Parker Land, ete., Co. v. Red- 
from the lien). Super. 378. dick, 18 Ind. A. 616, 47 NE 848. 

fa] Payment in goods.—Under a 91. Smaltz v. Ryan, 112 Pa. 423, [a] Ilustration. — An answer 
plea of payment, evidence of payment|]3 A 772; Clark v. Bittle, 19 Pa. Dist.| which charges that defendant pur- 
in goods is admissible. Richabaugh | 923. chased no materials from plaintiff 
Vat DURAN Koka 194. 92. Smaltz v. Ryan, 112 Pa. 423,| but a tank, which was knocked down 

[b] Apportioned lien.—(1) An affi-| 3 A 772. and shipped as lumber, and that 
davit of défense to a scire facias that 98. Stephenson v. Ballard, 82 Ind.| plaintiff is not entitled to a lien. is 
the whole amount of the claim was a : } argumentative. Parker Land, etce., 
part of the sum due upon building 94, Alabama State Fair, etc., As-| Co. v. Reddick, 18 Ind. A. 616, 47 NE 


operations embracing a_ designated 
number of houses on which only a 
specified sum was due and that de- 
ponents had paid the specified sum, 
which was in excess of that alleged 
to have been due to plaintiff, thereby 
having paid more than was due, was 
held sufficient to take the case to the 
jury. Collins v. Schoch, 14 WklyNC 
(Pa.) 485. (2) The affidavit of de- 
fense to a scire facias on one of a 
number of liens apportioned against 
different houses alleging payment of 
a stated sum on account of materials 
on which liens have been filed with- 
out apportioning the sum paid, and 
the amount of payment specified be- 
ing less than the amount claimed on 
all the liens combined, was held suf- 
ficient, as the court could not on a 
rule for judgment apportion the 
amount paid to the several liens. 
Swenk v. Irwin, 8 Del. Co. (Pa.) 6. 

Payment into court to discharge 
lien see supra § 445. 


85. Easterling v. Shaifer, (Miss.) 
38 S 230. 
86. Klinefelter v. Baum, 172 Pa. 


652, 33 A 582; Scholl v. Gerhab, 93 Pa. 
346; St. Clair Coal Co. v. Martz, 75 
Pa. 384; Lee v. Burke, 66 Pa. 336; 
Howell v. Philadelphia, 38 Pa. 471; 
Lybrandt v. Eberly, 36 Pa. 347; Lewis 
v. Morgan, 11 Serg. & R. (Pa.) 234; 
Lucas v. Brockway, 10 Pa. Cas. 47, 13 


v. Alabama Gas Fixture, etc., 
Co., 131 Ala. 256, 31 S 26; Merrigan 
vy. English, 9 Mont. 113, 22 P 454, 5 
LRA 837. 

[a] Issue restricted to identity of 
land.—Such a denial puts in issue the 
liability of the property as described, 
but every other thing necessary to 
give a lien must be specially denied 
or stand admitted. Fitzpatrick v. 
Thomas, 61 Mo. 515. 

[b] “No lien” short plea.—(1) A 
plea in short ‘no lien” to a scire 
facias on a mechanic’s lien may be 
accepted by plaintiff as tendering an 
issue of fact because it may be that 
for some reason dehors the record 
there was no lien, as that the claim 
had not been filed in time, that the 
work was not done or materials fur- 
nished on the credit of the building, 
etc., but such a plea raised no ques- 
tion as to defects on the face of the 
claim filed and it was not a demurrer. 
Lee v. Burke, 66 Pa. 336. But see 
McDowell v. Hill, 1 Phila. (Pa.) 102 
(where it was considered that such a 
plea amounted merely to a demurrer 
and might be stricken out). (2) The 


| plea of “no lien’ in connection with 


the plea of “non assumpsit” can- 
not operate as a demurrer and raises 
no question as to the sufficiency of 
the Hien. Thorn vy. Shields, 8 Pa. Dist. 
129. 


848. : 

98. Wildey v. Gillett, 171 Mich. 
153, 136 NW 1116. 

[a] Failure to serve the requisite 
notice upon the owner required of a 
contractor showing the amounts due 
subcontractors, laborers, and mate- 
rialmen is sufficiently raised by an 
averment that the bill of complaint 
“does not show that the said com- 
plainant has done and _ performed 
those acts necessary to be done under 
the laws of the State of Michigan 
to entitle the complainant to a lien 
upon the premises described in said 
bill of complaint and _ particularly 
that the said complainant has not 
done and performed those acts neces- 
sary to be done as provided in chap- 
ter 296,’ etc. Wildey v. Gillett, 171 
Mich. 158, 1836 NW 1116. 

99. Richards v. Naudain, 27 Del. 1, 
85, Avy 559: ‘ 

1. See statutory provisions. 

2. Eay v. Thornton, 80 N. J. L. 104, 
76 A 321; Tomlinson vy. Degraw, 26 
Nadie 735 

3 Walsh y. Venable, (Mo. A.) 271 
Sw 1008. 

4 Hill v. Bramall, 1 Miles (Pa.) 
352; Evans v. Cunningham, 6 Pa. Co. 
156. 

[a] Reason for rule.—An affidavit 
of defense in such a case alleging 
that deponent never contracted with 
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that he has knowledge of the improvements for 
which the lien is claimed. i 

[§ 612] (f) Denial of Furnishing to Particular 
Building. A plea by the owner denying that the 
materials were used in improvements goes to the 
validity of the lien where the materials were not 
furnished to the owner, and is good notwithstand- 
ing a judgment may be rendered for the debt against 
a codefendant.® 

[§ 613] 4. Cross Bill or Cross Complaint’—a. In 
General.’ The cross bill of a defendant must set 
forth the grounds relied upon for affirmative relief 
with the same strictness as is required of complain- 
ant in his original bill,’ although under the general 
rules of pleading under the codes? a cross com- 
plaint is sufficient if the necessary allegations can 
be fully gathered from all its averments.1° Where 
the original bill presents questions of equitable cog- 
nizance, defendant may have legal relief against 
plaintiff,4 and the several defendants may cross 
plead with each other and have all rights between 
them germane to the subject of the bill determined.*? 
The cross complainants are concluded by their claims 
as set up in their pleadings." 

[§ 614] b. By Owner.1* Matter which does not re- 
late to or depend upon the contract or transaction 
on which plaintiff’s action for the enforcement of a 
lien is brought or which does not affect the prop- 
erty to which the action relates cannot be set up by 
cross complaint but is properly cognizable under a 
counterclaim.!® Defendant has been permitted to file 
a cross bill against his codefendant for relief to 
which he is entitled by reason of transactions be- 
tween these two parties relating to the property 


P 860. 
16. 


- plaintiff is bad because if the mate- 
rials were furnished to and on the 
credit of the building it may be liable 
notwithstanding the truth of the 
Hill v. Bramall, 1 Miles (Pa.) 


2. 

[b] Want of consent in writing.— 
To a complaint which proceeded upon 
the theory that one of defendants, a 
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Haberzettie v. Dearing, 
Civ. A.) 80 SW 539 (where, in a suit 
to enforce a mechanic’s lien which 
arose on defendant’s property under 
a contract between plaintiff and de- 
fendant’s vendor, 
made a party and admitted the debt, 
but claimed that his codefendant had 


the 
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[§§ 611-615 


involved.*® No eross bill is necessary to set up that 
there is no indebtedness by reason of damage sus- 
tained by defendant from a breach of the contract.'7 
Where the surety on the contractor’s bond is made 
a party, the owner by cross complaint may assert 
a right to damages against the principal contractor 
and his surety because of the default of the prin- 
cipal econtractor,'® although it has been held that, 
where a subcontractor brings a suit in equity to 
enforce a mechanic’s lien, the owner has no right 
to file a cross bill making the sureties on the con- 
tractor’s bond parties to the suit, for the purpose 
of enforcing the liability on the bond.1® There is, 
however, contrary authority.2° An owner setting 
up damages for delay in completion by a cross com- 
plaint is not required to negative defensive matter.*t 
Under a statute providing that the court may adjust 
and determine the equities of all the parties to the 
actiov. and the order of priority of different liens and 
determine all issues raised by any defense or counter- 
claim in the action,?? where a lienor made defendant 
by answer claims a judgment for a sum alleged to 
be due under its contract, the owner may by answer 
assert a counterclaim for damages arising out of his 
contract with the defendant lienor.?* 

[§ 615] ce. By Principal Contractor and Other 
Lienors. Where the statute contemplates the deter- 
mination of the rights of all lien claimants in one 
proceeding,’ a hen claimant made defendant may 
by counterclaim or cross bill have a foreclosure of 
his lien, although he seeks no relief as against plain- 
tiff,2> and it is ordinarily not held essential that a 
formal cross bill be filed but relief may be demanded 
in the answer,?* or the facts constituting defend- 
to the owner states a good cause of 
action as against a general demurrer 
by the sureties. Meyers v. Wood, 26 


Tex. Civ. A. 591, 65 SW 671: 

21. Fike v. Stratton, 174 Ala, 541, 
56 S 929. 

[a] Causes beyond contractor’s 
control.— Where the building contract 
stipulates that a certain sum may be 


(Tex. 


vendor was 


married woman, had employed a con- 
tractor to erect a house on her lot, 
an answer by way of confession and 
avoidance which sets up that the im- 
provements were made by order of 
defendant’s husband and without her 
consent in writing is bad. Neeley 
ve Searight, 113 Ind. 316, 15 NE 


5. Perazzi v. Doe Est. Co., 40 Cal. 
A. 617, 181 P 398. 

§& McAnally v. Hawkins Lumber 
Co., 199 Ala. 397, 19 S 417. 

[a]. Labor not done on building.— 
An affidavit of defense alleging that 
the sum for which the lien was 
claimed was not for labor done on 
the house on which the lien was filed, 
but was for a balance owing from a 
contractor named for labor done by 
claimant on other houses, detailing 
circumstances, is sufficient. Hoff- 
master v. Knupp, 15 Pa. Co. 465. 

7. Cross bills generally see Equity 

ete:, 


§§ 596-617. 

8. San Juan, Min., Co; 
v. Finch, 6 Colo. 214. 

9. See Pleading [81 Cyc 79]. 

10. Rader v. A. J. Barrett Co., 59 
Ind. A. 27, 108 NE 883. 

[a] Ownership of property held 
sufficiently alleged. Rader v. A. J, 
Barrett Co., 59 Ind. A. 27, 108 NE 


ete., 


883. 
11. Maher v. Farnandis, 70 Wash. 
250, 1268 IP) 542; 
12. Maher vy. Farnandis, supra. 
13. Culmer vy. Caine, 22 Utah 216, 


61 P 1008. 
14. Defenses see supra § 517. 
Right to set off liquidated damages 
see supra § 521. 
15. Clark. v. Taylor, 91 Cal. 552,'27 


assumed it, and set up by cross bill 
a claim against his codefendant for 
sums which the vendor had been com- 
pelled to pay on the contract, and it 
was held that the district court had 
jurisdiction to determine the claim 
set up in the cross bill, although the 
claim was in an amount beneath the 
jurisdiction of that court). 
17. Julin v. Ristow Poths Mfg. 
Co., 54 Ill. A. 460. 
Cross references: 
Damages for breach of contract see 
supra § 521. 
Right: 
Of owner to maintain a cross bill 
for damages see supra § 520. 
To counterclaim for defect in per- 
formance see supra § 


18. Yawkey-Crowley Lumber Co. 
yes Longe, 157 Wis. 390, 147 NW 
19. McRae v. University of South, 


(Tenn. Ch. A.) 52 SW 468. 

Liability on indemnity bonds see 
supra § 485. 

Making sureties on contractor’s 
bond parties see supra § 558 note 


36 [e]. 

20. Hillcrest Co. -v. Shrier, 41 
Cal. A. 624, 183 P 239; Meyers v. 
hones 26 ‘Tex, Civ, )A.° 591, 65 SW 

[a] For example, it has been held 
that, in an action by materialmen 
against a contractor and owner tu 
establish a mechanic’s lien, a cross 
bill alleging the building was not 
completed by the time specified and 
that the owner lost rent thereby and 
conferring the execution of a bond 
by the contractor and that the sure- 
ties thereon were liable on the bond 


retained from the contract price for 
each day’s delay, “delays beyond con- 
tractor’s control excepted,”’ the owner 
need not deny that the delay was not 
from causes beyord the contractor’s 
control. Fike v. Stratton, 174 Ala. 
541, 56 S 929. 

22. See statutory provisions. 

23. Mellen v. Athens Hotel Co., 149 
App. Div. 534, 183 NYS 1079, 3 NYCiv 
ProcNS 204. 


24. See supra § 511. 
25. Dakota Sash, ete., Co. v. Brin- 
ton, 27 Ni Dy 389), 245 NW 594) 


26. Theilman v. Carr, 75 Ill. 385; 
Gilbert v. Croshaw, 178 Tll. A. 10: 
Smalley v. Ashland Brown-Stone Co., 
114 Mich. 104, 72 NW 29; Smalley v. 
Northwestern Terra-Cotta Co., 113 
Mich. 141, 71 NW 466. But see How- 
ett v. Selby, 54 Ill. 151 (where a prior 
mortgagee was made a party and 
claimed by his answer, but not by 
cross bill, that he had also furnished 
materials for the improvements, it 
was proper to postpone his claim to 
that of a mechanic who had filed his 
petition). 

[a] Answer in nature of cross bill. 
—Answers of other lienors setting 
up their liens by way of interpleader 
which claim affirmative relief are 
to be regarded as in the nature of 
er bills. Culver v. Elwell, 73 Ill. 


{b] Cross complaint.—Under St. 
(1913) §§ 3321-3326, allowing one or 
more mechanics’ lien claimants to 
bring a foreclosure action in which'‘alt 
other lien claims shall be adjusted, a 
party defendant claimant need not file 
a cross complaint. Rohn v. Cook, 
165 Wis. 299, 162 NW 183. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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ant’s cause of action may be set up in an answer in 
the nature of a cross complaint.27 It is ordinarily 
held that, whether by cross bill, answer, or other 
pleading, defendant should set forth his claim so as 
to show that he has a lien just as if he was plaintiff 
in the action.** But the general rule in equity re- 
quiring a defendant to make himself complainant 
either by petition or cross bill, or by transfer in 
some way from the position of a defendant to that 
of a complainant, asking affirmative relief, is sub- 
ject in mechanie¢s’ lien suits, as in other cases, to 
the exception that, where a fund or property is in 
the control of the court to be administered and 
distributed among those entitled to it, affirmative 
action is not necessary but relief is proper under an 
answer setting up facts upon which respondent is 
entitled to it,?® and it is sometimes expressly pro- 
vided by statute that in a mechanic’s lien proceeding 
every defendant as lienor shall by his answer set 
forth his lien or he will be deemed to have waived 
it unless the lien is admitted in the complaint and 
not contested by another defendant,®° and the admis- 
sion of proof, without objection, in support of a 
claim, does not dispense with the necessity of alleg- 
ing it in the answer.*! Under such a statute, where 
it is alleged that certain parties made defendants 
are claiming liens and the validity of their liens is 
not controverted, they are not required by answer 
to set forth their liens in issuable form,®? but in 
the absence of an answer by the owner asking that 
the liens of defendants be declared invalid they are 
entitled to introduce their evidence and have their 
liens declared.** But where an original contractor 
had not filed his lien, if he merely answers in a suit 
by a subcontractor, he cannot recover judgment for 
the amount of his claim over and above the claim 
of the subcontractor, not having set it up by plead- 
ing in the nature of a. cross action but will be left 
to a personal action against the owner.*4 However, 
under a statute requiring all lienholders to prove 

27. Powell v. Nolan, 27 Wash. 318, 
67 P 712, 68 P 389. 

[a] Defendant concluded by his 
pleading.—The cross complainant is 
held to be concluded by his claim 
as set up in his cross complaint. Cul- 
mer v. Caine, 22 Utah 216, 61 P 1008. 

28. Sutherland v. Ryerson, 24 Il. 
517; Topp v. Standard Metal Co., 47| furnished. 


Ind. A. 488, 94 NE 891. See Ford] Co., supra. 
Gold Min. Co. v. Langford, 1 Colo. 62 [ce] 


ines 
buildings, 
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were so used. Pilcher v. E. R. Porter 
Co., 208 Ala. 202, 94'S 72. 
the cross bill clearly aMeges the ma- 
terials were furnished for the build- 
involved and went 
it is not necessary to al- 
lege what portions of the buildings 
were constructed of the 
Pilcher v. E. R. Porter 
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their claims in one proceeding, it has been held that 
intervening holders of recorded liens may prove 
their claims without having pleaded them.*® 

Principal contractor. Where the original contrac- 
tor is joined as a defendant, he may set up by way 
of answer or cross complaint his claim for a lien,°*° 
and whether his pleading is to be regarded as an 
answer or as a cross complaint depends upon the 
facts set up and not upon the designation given to it 
by the pleader.?7 The facet that the principal con- 
tractor is made a defendant** does not authorize 
such principal contractor who has filed no lien to 
maintain against the other parties to the suit a cross 
bill or an answer in the nature of a cross bill for 
an accounting with the owner and another subcon- 
tractor who has filed no len.%® 

Filing. Under a statute requiring a lien claimant 
defendant to file his answer with the clerk of the 
court and providing that no other notice need be 
given,*® the answer is of no effect until so filed.** 

Laches. Where laches is not apparent from the 
face of a cross bill, cireumstances constituting it 
must be availed of by plea or answer.*? A lienor 
made defendant need not allege in his answer or 
cross bill.an exeuse for a delay in the prosecution 
of his suit.*% 

Foreclosure of vendors’ or mortgage liens. Under 
a statute providing for the adjudication of all hens 
and of the rights of all parties interested in the 
property in one proceeding,** a defendant may set 
up and foreclose a vendor’s lien as against a co- 
defendant by an intervening petition.*® A mort- 
eagee of chattels included in the lien may file a cross 
bill for foreclosure.*° 

[§ 616] d. Petition for General Settlement. In a 
suit by the owner against all the lienors for the 
purpose of adjusting or settling all matters between 
the parties and to prevent the prosecution of sepa- 
rate lien proceedings, the liens of defendants may 
be enforced by cross bill.47 Since the owner by fil- 
(N. Y¥.) 356. 

35. Hunter v. Truckee Lodge No. 
14 I. O. O. F., 14 Nev. 24. See Robock 
v. Peters, 13 Man. 124, 20 CanLTOcc 
Notes 262, 421 (lienholders need not 
be made formal parties). 

36. Holmes v. Richet, 56 Cal. 307, 
38 AmR 54, 


37. Holmes v. Richet, supra. 
Propriety of joinder see supra 


(2) Where 
into such 
materials 


for particular | § 556 


(where, although not deciding that 
it was necessary, it was said to be 
the better practice for a defendant 
to set up his lien by cross bill). 

' [a] Sufficiency.— (1) The _ facts 
necessary to show a lien must be set 
up in the answer or cross bill. _Ford 
Gold Min. Co. v. Langford, 1 Colo. 62; 
Sutherland v. Ryerson, 24 Ill. 517. 
(2) Allegations by lienor in a me- 
chanic’s lien cross complaint that on 
a certain date claimant gave notice 
of work done, etc., in accordance with 
St. (1913) § 3315, are sufficient. Rohn 
v. Cook, 165 Wis. 299, 162 NW 183. 
(3) Under a statute providing that 
all lienholders shall be made parties 
by notice, although they need not 
be named, and must exhibit proof of 
their liens, a petition filed by a de- 
fendant who comes in under such 
notice is held not to be regulated by 
the strict rules relating to pleadings 
in ordinary actions and they are not 
interveners under the statute as to 


intervention. Tibbetts v. Moore, 23 
Cal. 208. : 
{b] Certainty.—(1) A cross bill 


seeking to assert a lien against the 
buildings for which materials are 
furnished is sufficiently certain where 
it alleges that it furnished materials 
to be used in and about the finishing 
up of such buildings and that they 


building.—In some jurisdictions the 
cross complaint by a materialman 
must allege that the materials for 
which the lien is sought were fur- 
nished for the particular building 
against which the lien is sought to be 
enforced. Topp v. Standard Metal 
Co., 47 Ind. A. 483, 94 NE 891 (hold- 
ing allegations sufficient). 

[ad] Verification.—Where the oath 
to the answer is waived in the bill, 
the answer setting up a lien is not 
objectionable because of the fact that 
it is not sworn to. Ford Gold Min. 
Co. v. Langford, 1 Colo. 62. 

29. Emack v. Campbell, 14 App. 
(D. C.) 186 (where a defendant ap- 
peared but did not answer and the 
owner, also a defendant, in his an- 
swer admitted the former’s claim but 
denied the sufficiency of his notice 
and his right to a lien and the excep- 
tion mentioned in the text was held 
to govern). 7 

30. See McConologue v. Larkins, 
32 Misc. 166, 66 NYS 188. 

31. Hondorf v. Atwater, 75 Hun 
369, 27 NYS 447. 

32. Kelley Lumber Co. v. Otselic 
Valley R. Co., 136 App. Div. 146, 120 
NYS 415. 

33. Kelley Lumber Co. v. Otselic 
Valley R. Co., supra. 

34. Morgan y. Stevens, 6 AbbNCas 


39, ‘Gist v. Virginian R.Co., 79) W- 
Va. 167, 90 SE 554. 

40. See statutory provisions. 

41. Dauman vy. Metzger, 145 Minn. 
133, 176 NW 497. 

42. Pilcher v. E. R. Porter Co., 208 
Ala. 202, 94 S 72. 

43. Hough v. Watson, 91 W. Va. 
161, 112 SE 303. 

44. See supra § 511. ~ 

45. HEarly v. Smallwood, 302 Mo. 
92, 256 SW 10538. 

[a] Naming owner and contractor. 
—An intervening petition which al- 
leges that a person named was the 
owner, and that materials were sold 
and furnished to certain other de- 
fendants named, and that the pur- 
chaser was the contractor with de- 
fendant named as owner for the erec- 
tion of the ‘‘said buildings’ suffi- 
ciently names the owner and contrac- 
tor. Harly v. Smallwood, 303 Mo. 92, 
256 SW_ 1053. 

46. Ellison v. Salem Coal, etc., Co., 
AS) ee AL 120! 

47. Perkins Oil Co. v. Everhart, 
107 Tenn. 409, 64 SW 760 (complain- 
ant in such a suit could not of course 
bring the property before the court 
by attachment, which process is nec- 
essary in such proceedings, but that 
is no reason why the writ could nat 
issue under such cross bills} 
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ing a petition for a general settlement under a. | 
statute providing therefor admits the right upon 
the part of a defendant to a lien, defendant does 
not waive such right by failing to assert it in his 
answer and by alleging merely such facts as tend 
to establish the amount due to him from the prin- 
In an action to settle the rights 
to a fund in the hands of the owner, the answer 
of another claimant is required merely to state his 
right to, or interest in, the fund.*® 

[§ 617] 5. Replication or Reply; Answer to Cross 
Under the rules and subject to the 
limitations applicable in civil cases generally,** 
where defendant sets up new matter, plaintiff may 
set up in reply facts constituting a defense to the 
plea or answer,®? unless plaintiff has admitted in his 
complaint what he denies in his replication.°* 


cipal contractor.*® 


Complaint.®° 


[a] Denial of contractor as to 
amount due.—Where the contractor 
filed an answer and cross bill in such 
a suit, for the purpose of enforcing 
his lien, but did not deny the amount 
due, on the allegation in the com- 
plaint that the amount due was in- 
sufficient to pay any claims of sub- 
contractors and that such amount ex- 
ceeded the sum due by the owner 
under the contract, it was held that 
the court properly denied him the 
foreclosure. Stimson v. Dunham, etc., 
Congts6” Cale 238i, U792P 96s. 

48. Geweke vy. Hilsinger, 177 Ill. 
A. 467, 

49. Olson v. Model Land, etc., Co., 
%5u Colo. 22450225 “Ps 259. 

50. Defenses to cross bill gener- 
ally see Equity § 616. 

51. Replication or reply generally 
see Pleading [31 Cyc 241]. 

52. Cranford Mercantile Co. v. 
Wells, 195 Ala. 251, 70 S 666; Closson 
v. Billman, 161 Ind. 610, 69 NE 449; 
Hibbard v. Talmage, 32 Nebr. 147, 49 
NW 219; Fehlinger v. Boos, 118 NYS 
a We 

{a] Against damage for delay.— 
(1) To an answer claiming damages 
for failure to complete the building 
in time it is proper to allege in reply 
that the delay was caused by certain 
acts of defendant and to an answer 
pleading payments it is proper to 
reply that the amounts paid were for 
extra work; as to the last defense 
it devolved upon plaintiff to show 
how the money which was admittedly 
received had been applied, and the 
statement that it was received’ for 
extra work, plaintiff not having 
claimed a lien for such extra work, 
is not a new cause of action. Hib- 
bard v. Talmage, 32 Nebr. 147, 49 
NW 219. (2) A reply setting up a 
separate defense to a counterclaim 
for liquidated damages for failure to 
complete the work within a certain 
time after commencing as agreed, 
alleging as reasons for delay that it 
was the understanding when the con- 
tract was made that the tenants 
would vacate shortly after October 4, 
so that work could be commenced 
when the weather was mild, but that 
plaintiff was unable to commence be- 
fore the middle of December, when he 
was hindered by the weather, that he 
was required to do extra work, that 
there were deviations in the plans and 
failure of defendant to inspect, but 
not setting out facts as to the re- 
spects in which the plans were al- 
tered, or what the extra work was, or 
what inspection was delayed, and not 
alleging any time as to the delays, 
nor alleging facts bringing the de- 
fenses within a provision requiring 
extensions of time to be in writing 
and written notice from defendant 
temporarily to suspend work, nor 
facts from which it could be found 
that giving of notice or of written 
extensions was either waived or ren- 
dered unnecessary, was insufficient. 
Fehlinger v. Boos, 118 NYS 167. (38) 
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The 


A reply setting up as an inducing 
cause for plaintiff's stipulating to 
complete the work within a specified 
time defendant’s representation that 
he would procure the premises to be 
vacated by tenants, so that plaintiff 
might commence within a week or 
two from date of the contract (the 
contract not providing the date for 
commencing the work), but not al- 
leging fraud, mutual mistake, or re- 
scission, was insufficient as against 
plain provisions which its. effect 
would be to vary. Fehlinger v. Boos, 
supra. 

[b] Where plaintiff was surety on 
the contractor’s bond, and the answer 
sets up liability accrued under such 
bond, any defense which plaintff has 
to the cause thus set up in the an- 
swer must be set out by way of re- 
ply. Closson v. Billman, 161 Ind. 
610, 69 NE 449. P 

{c] Matter not counterclaim.—(1) 
An allegation that the property de- 
scribed in the complaint is a home- 
stead is not in the nature of a 
counterclaim and does not require a 
reply. Englebrecht v. Rickert, 14 
Minn. 140. (2) An answer that 
claimants after the materials were 
furnished settled with defendant and 
took his note payable in one year for 
the balance due, and thereby waived 
his lien, needs no reply, as it does not 
set up a counterclaim. White vy. 
Dumpke, 45 Wis. 454. 

[dad] Special replications amounting 
to general replication.—W here special 
replications amount either in fact to 
the general replication or are intended 
to assert that if the owner by his 
contract received more than he 
should, the difference must be applied 
in satisfaction of the mate¥tialman’s 
claim, vlaintiff in the first instance 
would have the full benefit of his de- 
nial in the general replication and in 
the second instance the special repli- 
cations would be bad for the reason 
that they deny the owner the benefit 
of a contract which he had a right to 
make. Cranford Mercantile Co. v. 
Wells, 195 Ala. 251, 70 S 666. 

53. Helena Lumber Co. vy. Mon- 
tana Cent. R. Co., 10 Mont. 81, 24 P 
702 (where it was held that under 
the construction of the pleadings the 
particular allegations set up in the 
answer had not been admitted in the 
complaint and that therefore it was 
error to strike out a replication de- 
nying the allegations of the answer). 

54. Dearie v. Martin, 78 Pa. 55 
(where claimant had failed to per- 
fect a lien because his lien claim 
against the estate of a married 
woman did not show coverture and 
that the work was done at her re- 
quest or with her consent, and it was 
held that a replication alleging these 
facts in answer to a plea of coverture 
was bad). ; 

[a] A lien on the estate of the 
landlord tor an improvement con- 
tracted for by a tenant cannot be sus- 
tained by a mere vague and indefinite 
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omission of a vital statement from the lien claim 
itself cannot be cured by a replication setting up the 
omitted facts in answer to a plea based upon a 
condition which the lien claim should have antici- 
pated.** If the answer does not contain new matter, 
no reply is necessary.°° 
statutory provision applying to these proceedings 
replications are dispensed with and the allegations 
in answers are taken to be controverted;°* and the 
general equity practice under a statute abolishing 
special replications in chancery controls where the 
proceeding for the enforcement of the lien is essen- 
tially a chancery one.°** 
setting up a breach of plaintiff’s contract must an- 
swer such plea completely when the matter of the 
plea is not intended to be met by a general replica- 
tion denying it,°* and plaintiff cannot depart from 


Sometimes under special 


A replication to a plea 


averment in the _ replication by 
claimant that one of his men had 
asked one of the owners if it would 
be all right to go ahead with the 
work, and that such owner responded 
that it would, where the name of the 
owner is not given, and plaintiff does 
not claim that he had knowledge of 
such statement or that it induced the 
making of the contract or the per- 


formance of ‘the work. Seelar v. 
East End Mantel, etc., Co., 58 Pa. 
“Super. 119. 


55. Englebrecht v. Rickert, 14 
Minn. 140; Foutty v. Poar, 35 W. Va. 
70, 12 SE 1096. 

[a] Answer recouping damages.— 
A code provision dispensing with 
special replications where the an- 
swer does not set up new matter ecall- 
ing for affirmative relief applies so 
as to dispense with a replication to 
an answer seeking to recoup damages 
in a certain amount on account of the 
manner in which work was done. 
Bo ety v. Poar, 35 W. Va. 70, 12 SE 

56. Johnson v. Lau, 58 Minn. 508, 
60 NW 3:42; Bruce vy. Lennon, 52 
Minn. 547, 54 NW 739. 

[a] For example (1) where the 
proceeding was against husband and 
wife to enforce a lien against the 
latter’s property, and the husband 
having filed his answer as required 
by the statute, providing that in ac- 
tions to enforce mechanics’ liens the 
allegations in the answer shall be 
deemed to be controverted, was held 
to have adopted the practice under 
that statute and a replication was 
not necessary notwithstanding he 
was not the owner of the land, how- 
ever the rule might have been if he 
had served his answer on plaintiff 
under the general practice and had 
not adopted the practice of the par- 
ticular statute. Johnson v. Lau, 58 
Minn. 508, 60 NW 342. (2) In a suit 
to foreclose a mechanice’s lien for im- 
provements on property after fore- 
closure, allegations of answer inter- 
posed by a purchaser at mortgage 
sale are in issue under Gen. St. 
(1913) § 7029, without further plead- 
ing, and the lienholder may show an 
extension of the time to redeem. 
Gale-Gunner Lumber Co. vy. Melin, 
1386 Minn. 118, 161 NW 3887. 

57. Linnemeyer v. Miller, 70 Ill. 
244; Person v. Smith, 30 Ill. A. 103. 

[a] Amendment. — New matter 
must be set up by amending the bill 
as in other cases. Shaeffer v. Weed, 
8 Ill. 511; Kimball v. Cook, 6 Ill. 

58. Gates v. O’Gara, 145 Ala. 
39 S 729. 

[a] For example, to a plea 
ting up a breach of plaintiff’s 
tract by failure to complete 
building by the time fixed in the con- 
tract, a replication alleging that the 
failure was due to defendant’s failure 
to furnish materials until after the 
time fixed, without aileging that it 
was defendant’s duty to furnish such 
material, is bad; and to such a plea 
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the cause of action originally set up by him, as 
by pleading in reply a contract different from that 
declared on.5® 
, An answer to a cross complaint alleging damages 
for failure in performance setting up a supplemental 
contract may assert the contingencies giving rise 
to such supplemental contract by way of indueement 
without being objectionable upon the ground that 
such contingencies were not provided for in the 
original contract.®° 

[§ 618] 6. Demurrers—a. In General. In me- 
chanics’ lien proceedings issue of law may be raised 
by demurrer as in other cases, there being nothing 
in the statute confining the issues to facts;®! and 
even where the statute prescribes as a rule of plead- 
ing that defendant shall plead that the property is 
not lable for the debt, he is not precluded thereby 
from demurring when plaintiff himself shows that 
the property described is not lable and that the 
case is not one within the Lien Act.6? In the ab- 
sence of a statutory permission, the owner cannot 
demur to the answer of a codefendant lienor.** 
Where, however, a defense is common to all the 
parties defendant, it is immaterial by which of them 
it is urged and a demurrer to the bill interposed by 
either of them if sustained will inure to the benefit 
of all.6* If two or more defendants join in a de- 
murrer and the pleading is good as to one of them 
the demurrer will be overruled.® 

[§ 619] b. Grounds—(1) In General. Under the 
general rules controlling the grounds of demurrer 
in proceedings in equity®® or at law,°* the applica- 
bility of the rules of law or equity being determined 
by the character of the particular foreclosure pro- 
eeeding under consideration,®* a demurrer will not 
he unless the defect appears upon the face of the 
pleading.®® As in other civil proceedings,” the office 
of a demurrer is to raise an issue of law.7+ 


a replication admitting that the 
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_suit should be dismissed on demurrer, 


will not pass upon the question on 
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Failure to state a cause of action. If claimant’s 
pleading shows on its face that he has no lien or 
fails to show the facts essential to the right,. his 
uP unless he 
is entitled to recover a personal judgment and his 
pleading is good for that, in which event the de- 
murrer will be overruled.** A general demurrer 
should be overruled if the complaint entitles com- 
plainant to any relief.74 The objection that, the 
owner having sold a portion of the property, that 
retained by him should first be resorted to cannot 
be raised on a demurrer to the petition on the ground 
‘that it fails to state a cause of action.® 

Partial defense. Where a partial defense is not 
pleaded as such, it is a ground for demurrer.”¢ 

[§ 620] (2) Uncertainty. Mere uncertainty or in- 
definiteness in some of the particulars of the plead- 
ing should be raised on a motion to make more 
certain and not by demurrer,” although where a 
general statute allows a demurrer for uncertainty 
and ambiguity, such a demurrer may be resorted 
to in mechanics’ hen proceedings.*® A general de- 
murrer on the ground that the petition does not 
state facts entitling plaintiff to relief in equity will 
not avail to raise the question of indefiniteness in 
the description of the property sought to be 
charged.*® 

[§ 621] (3) Want of Verification. Under the gen- 
eral equity practice allowing objections to the form 
of the bill to be taken by demurrer,®°® a failure to 
verify the bill as required by statute may be taken 
advantage of by demurrer.*! An objection to a 
plea for the want of verification should be taken 
by a motion to strike and not by demurrer.®? 

[§ 622] (4) Limitations and Laches. Where from 
the face of complainant’s pleadings it appears that 
the proceeding is not brought within the time re- 
quired by the statute creating the lien, the objection 


house was not completed on time 
and alleging that the delay was 
caused by defendant changing the 
plans, ete., is bad for failure to al- 
lege that plaintiff ever completed the 
house. Gates v. O’Gara, 145 Ala. 665, 
39 S°729: 

592. Gates v. O’Gara, supra. 

60. Yawger v. Joseph, 184 Ind. 
228, 108 NE 774. 
1a ue: 


61. Doughty v. Devlin, 
Smith (N. Y.) 625. 

62. Coddington v. Beebe, 29 N. J. 
E550; 

63. Albright v. Trinity Presb. 
Church, 170 App. Div. 70, 157 NYS 79. 

64. Brown v. Cornwell, 108 Va. 
129, 60 SE 623. 

[al Rule applied in case of owner 
of property and of trustee in deed of 
trust thereof. Brown v. Cornwell, 
108 Va. 129, 60 SE 623. 

65. Burk v. Muskegon Mach., etc., 
Co., 98 Mich. 614, 57 NW 804; Paine 


Lumber Co. v. Douglass County Impr. 
Co., 94 Wis. 322, 68 NW 1013. 


66. See Eauity §§ 462-478. 

67. See Pleading [31 Cyc 276]. 

68. Nature of proceeding see supra 
§ 504. 

69. McFadden v. Stark, 58 Ark. 7, 


22 SW 884; Gruner, ete., Lumber Co. 
v. Hartshorn-Barber Realty, etc., Co., 
171 Mo. A, 614, 154 SW 846; Codding- 
ton v. Beebe, 29 N. J. L. 550; Fred- 
rickson y. Riebsam, 72 Wis. 587, 40 
NW 501. 

{a] Questions dependent on facta 
to be found.—Where, under the par- 
ticular statute, whether a floating 
dock, described in the declaration as 
a “building,’’ was subject to a me- 
chanie’s lien dependent upon the pur- 
poses for which it was used and the 
manner of its connection with the 
realty, and these facts are not clearly 
shown upon the pleadings, the court 


demurrer, but will leave it to be set- 
tled by the evidence at the trial. 
Coddington v. Beebe, 29 N. J. L. 550. 

[b] Departure. —An objection that 
an, amended petition is a departure 
from the original petition cannot be 
urged by demurrer. Gruner, etc., 
Lumber Co. v. Hartshorn-Barber 
Realty, ete., Co., 171 Mo. A. 614, 154 
SW 846. 

70. See Pleading [31 Cyc 269]. 

71. Brannum-Keene Lumber Co. v. 
Cole, 67 Ind, A. 667, 119 NE 721. 

72. Purdy v. Dunn Mach. Co., 142 
Ga. 308, 82 SE 887; Kinzey v. Thomas, 
28 Ill. 502; Philip Goliner Co. v. Gil- 
lette, 216 Ill. A. 25; Cross v. Tschar- 
nig, 27 Or. 49, 39 P 540; Phillips v. 
Roberts, 26 W. Va. 783. 

73. Colo.—Clark Hardware Co. v. 
Centennial Tunnel Min. Co., 22 Colo. 
A..174, 123 P 322. 

Nebr.— Griggs v. Le ‘Poidevin, afk 
Nebr. 385, 9 NW 557. 

N. Y—Wood Mfg etc., Seaes: 


Johnstone, 148 App. "Div. ‘2447 
NYS 422.. 
Wash.—Lee v. Kimball, 45 Wash. 


656, 88 P 1121. 
Wis.—Paine Lumber Co. v. Douglas 


County Impr. Co., 94 Wis. 322, 68 
NW 10138. 
[a] Liability of contractor to one 


of defendants.—If the pleading 
states a cause of action against the 
contractor for a personal judgment 
in favor of the lienor, but does not 
state a cause of action against the 
owner either for a lien on the prop- 
erty or for a personal judgment, a 
joint demurrer by the parties must 
be overruled. Paine Lumber Co. v. 
Douglas County Impr. Co., 94 Wis. 
322, 68 NW 1013. 

{[b] Remedy by motion.—In In- 
diana the practice in such a case was 
by a motion to strike out so much of 


the complaint as referred to the lien, 
Lawton v. Case, 73 Ind. 60; Rankin 
v. Walker, 65 Ind. 222; Bourgette Vv. 
Hubinger,.30 Ind. 296; Farrell v. La- 
fayette Lumber, etch: Cor, 22) ind, es Ay 
326, 40 NE 25. See Howell v. Zerbee, 
26 Ind. 214 (where a motion was held 
improperly overruled). 

74. Cal.—Knowles v. Baldwin, 125 
Cal. 224, 57 P 988. 

Fla.—McCook v. Caruthers, 87 Fla. 
238, 99 S 559. 

Ind.—Farrell v. Lafayette Lumber, 
ete:,, Co;, £2 Indy A.) 326) 400 INEe25: 

Nebr.—Griges v. Le Poidevin, 11 
Nebr. 385, 9 NW 557. 

N. Y.— Jaques v. 27 D, 
Smith 639. 

Wis.—Paine Lumber Co. v. Doug- 
las County Impr. Co., 94 Wis. 322, 
68 NW 10138. 

75. Coen v. Hoffman, 188 Mo. A. 
311, 175 SW 108. 

[a] Proper procedure is by answer 
asking proper relief. Coen v. Hoff- 
man, 188 Mo. A. 311, 175 SW 103. . 

76. George F. Root Co. v. New 
York Cent., etc., R. Co., 166 App. Div. 
137, 151 NYS 702: 

77. McFadden v. Stark, 58 Ark. 7, 
22 SW 884; Willer v. Bergenthal, 50 
Wis. 474, 7 NW 352. 

78. See Palmer vy. Lavigne, 1404 
Cal. 30, 37 P 775; Frazer v. Barlow, 
63 Cal. 71. 

79. Central Lumber, etc., Co. v. 
Glass, 199 Iowa 1113, 203 NW 276. 

[a] A motion for more specific 
statement is a proper procedure. 
Central Lumber, etc., Co. v. Glass, 
199 Iowa 1113, 203 NW 276. 

80. See Equity § 477. 

81. Daschke v. Schellenberg, 
Mich. 16, 82 NW 665, 125 Mich. 
84 NW 67. 

Necessity of verification see supra 
§ 575. 

82. 


Morris, 


124 
216, 


Loring v. Flora, 24 Ark, 151. 
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is properly presented by demurrer.** Laches in fil- 
ing an intervening petition in chancery to enforce 
a lien may be urged by demurrer.** 

Failure to redocket. Where it.does not appear 
from the complaint that the redocketing of the len 
essential to its continuance was prevented by some 
failure of duty upon the part of plaintiff, the ques- 
tion cannot be raised by demurrer.*® 

[§ 623] (5) Defect in Parties. An objection for 
want of proper parties disclosed by the pleading 
may be taken by demurrer.*® So where the principal 
contractor is regarded as a proper and necessary. 
party,’* a failure to join him may be urged by de- 
murrer.88 It has, however, been held that the 
subcontractor is required only to follow the course 
pointed out by the statute and that, although the 
contractor is a proper party, his omission cannot be 
raised by demurrer.’® Under a statute requiring the 
joinder of all lienors, complaint cannot be regarded 
as not stating a cause of action because it fails to 
allege that there are no other lienors,®°° and where 
the complaint makes no reference to a principal 
contractor, a demurrer for defect in parties will 
not lie.®+ 

[§ 624] (6) Joinder and Statement of Causes. An 
objection that an action to foreclose a lien against 
the owner and one to recover a personal judgment 
against a party lable therefor are not separately 
stated should be raised by motion and not by de- 
murrer,®? and does not arise on a demurrer for mis- 
joinder of actions where such actions may be 
properly joined.®* A mechanic’s lien which con- 
tains a number of items of account constitutes but 
a single cause of action, and specific items cannot 
be reached by demurrer.®* But’ where the statute 
requires that for labor and materials performed and 


83. Persky v. Puglisi, 101 Conn.]a demurrer. 
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Barnett v. Wright, 116 


[§§ 622-626 


furnished in the construction of two or more build- 
ings ¢laimant shall apportion to each building such 
labor or materials as went into it and that the decla- 
ration for each shall be in the form in which plaintiff 
would have declared if the labor and material appor- 
tioned for the particular building had been per- 
formed and furnished for it alone, a declaration 
which fails so to proceed is demurrable, the defect 
appearing on its face.®® 

[§ 625] (7) Objections to Lien Claim. Where the 
affidavit or statement on which the lien is based®® 
is not made a part of the pleading, its sufficiency 
cannot be questioned on a demurrer to the plead- 
ing.®? On the other hand, where the claim is set 
out in the pleading or attached as a part thereof, 
a demurrer will lie if the claim is bad.°® Where 
there is nothing upon the face of the pleadings to 
show that the Jien notice incorrectly describes the 
property, the objection cannot be urged by de- 
murrer.?® The question of whether property may be 
identified from the description in the lien claim will 
be determined as a question of fact rather than one 
of law properly presented by demurrer.* 

In proceedings by scire facias under some statutes, 
the question of law involving the validity of the len 
should be raised by demurrer or motion to strike 
off the lien and cannot be raised under a pleading 
raising an issue of fact.” 

[§ 626] c. Form. A failure to allege facts en- 
titling claimant to a hen may, it has been held, be 
reached by general demurrer,® but objections to alle- 
gations formally defective must be specifically 
pointed out.* So it has been held that a special de- 
murrer must be resorted to to raise the objection 
of uncertainty,® or a formal objection to a deserip- 
tion of the premises,® or a failure to allege the time 


346; Howell v. Philadelphia, 38 Pa. 


658, 127 A 351; Philips Gollner Co. v. 
Gillette, 216 Ill. A. 25; Phillips v. 
Roberts, 26 W. Va. 783. 

84. McNicholas v. Tinsler, 127 Ill. 
A. 881 [aff 235. Ill; 493, 85 NE 693]. 

85. Schneider Co. v. Attna Acc., 
rie Co., 169. App. Div. 584, 155 NYS 
471. 

{a] Objection should be raised by 
answer.—Schneider Co. v. Aitna Acc., 
ete., Co., 169 App. Div. 584, 155 NYS 
Portones y. Badenoch, 132 Ill. 
NE 349; Lonkey v. Wells, 16 
New. 271; Harbeck ‘v. Southwell, 18 


See supra § 556. 

88. Kerns v. Flynn, 51 Mich. 578, 
17 NW 62; James Sons Co. v. Farley, 
71 W. Va. 173, 76 SE 169, 

89. Foster v. Skidmore, 1 E. D. 
Smith GN. Y°) 719. 

{a] The contractor may be brought 
in by the court of its own motion or 
on the defendant’s motion. Foster 


v. Skidmore, 1 E. D. Smith (N. Y.) 
719. See Sullivan v. Decker, 1 E. D. 


Smith (N. Y.) 699 (where the practice’ 


of bringing in such parties on motion 


appears). : 
90. See supra § 599. 
91. Fredrickson v. Riebsam, 72 


Wis. 587, 40 NW 501. 

92. San Francisco Paving Co. vy. 
Fairfield, 134 Cal. 220, 66 P 255. 

93. San Francisco Paving Co. v. 
Fairfield, supra. : 

94. Gist v. Virginian R. Co., 79 
W. Va. 167, .90 SE 554. 

95. Johnson v. Algor, 65 N. J. L. 
SOs mol eave pi liles 

96. See supra § 180 et seq. 

97. McFadden v. Stark, 58 Ark. 7, 
22 SW 884. 

[a] The affidavit of verification of 
a lien claim, although exhibited with 
the complaint, is not a part of the 
pleadings which may be reached by 


Ark, 44, 172 SW 254. 

Demurrer to bill of particulars see 
supra § 594. 

98. Cal_—Palmer v. Lavigne, 104 
. 80, 837 P 775; Frazer v. Barlow, 
Go Calle 

Il1.—Smith v. Adcock, 209 Ill. A. 277. 

Mont.—Bardwell v. Anderson, | 13 
Mont.' 87, 32 P 285. 

N. M.—Minor v. Marshall, 6 N. M. 
194, 27 PB 481. 

Tex.—Lyon v. Logan, 66 Tex. 57, 
17 SW 264. 

[a] Inconsistency.—Where the lien 
claim made a part of the complaint 
was inconsistent with the statements 
in the complaint, the latter was held 
to be bad on demurrer assigning the 
ground of uncertainty and ambiguity. 
Palmer v. Lavigne, 104 Cal. 30, 387 
P 775; Frazer vy. Barlow, 63 Cal. :71. 
But see Dalton v. Hoffman, 8 Ind. A. 
101, 85 NE 291 (where applying the 
general rule of pleading that that is 
certain which may be made certain, 
where an allegation-in the pleading 
aided a description in the lien notice, 
it was held«that it was error to sus- 
tain a demurrer to the complaint for 
insufficiency of the notice and that 
the question whether the description 
in the complaint was at variance with 
the notice should have been submit- 
ted for trial). 

99. Gruner, etc,, Lumber Co. v. 
Hartshorn-Barber Realty, etc., Co.,171 
Mo. A. 614, 154 SW 846; Krauss v. 
Brunett, 73 Misc. 428, 130 NYS 1086. 

{a] That different descriptions of 
the property appear from the com- 
plaint does not cause it to show on 
its face that the lien is invalid. 
Krauss v. Brunett, 73 Misc. 428, 130 
NYS. 1086. 

1. Brannum-Keene Lumber Co. v. 
Cole, 67 Ind. A. 667, 119 NE 721. 

2. Klinefelter vy. Baum, 172 Pa. 
652, 38 A 582; Scholl v. Gerhab, 93 Pa. 


471; Lybrandt v. Eberly, 36 Pa. 347; 
Lehman v. Thomas, 5 Watts & S. 
(Pa.) 262; Bernheisel v. Smothers, 5 
Pa. Super. 113, 41 WklyNC 40; Thorn 
v. Shields, 8 Pa, Dist. 129; Pittsburgh 
Heating Supply Co. v. Will, 5 Pa. 
Dist. 618. 
3. Kinzey v. Thomas, 28 Ill. 502. 
Failure to state cause of action as 
ground for demurrer see supra § 619. 
4 San Joaquin Lumber Co. v. 
‘Welton, 115 Cal. 1, 46 P 735, 1057; 
Slight v. Patton, 96 Cal. 384, 31 P 
248; Clark Hardware Co. v. Centen- 
nial Tunnel Min. Co., 22 Colo. A. 174, 
123 P 322; Buck v. Hall, 170 Mass. 
419, 49 NE 658; Goulding v. Smith, 
114 Mass. 487; Houston Cotton Exch. 
v. Crawley, .3,Tex., A. Civ. Cas. §.188. 
[a] For example, allegations in a 
complaint to charge a lessor with a 
lien for materials furnished the 
lessor that the material was fur- 
nished to the lessee and used by it in 
development and preservation of the 
property, all with the knowledge of 
the lessor, are, as against general 
demurrer, a_ sufficient allegation of 
the terms of the lease and that the 
improvements were necessary. Clark 
Hardware Co. vy. Centennial Tunnel 
Min." Cony ae Colon Av 00:74 923s pussio on 
5. San Joaquin Lumber Co. v. 
Welton, 115 Cal. 1, 46 P 735, 1057; 
Anderson vy. Blean, 19 Cal. A. 581, 
126 P 859; Houston Cotton Exch. v. 
Crawley 3. Tex, tAc “Civ.s;Cast 1i§,cUaist 
[a] For example, an objection that 
a complaint, on a theory that the 
contract between the owner and 
principal contractor is. void, which 
alleges facts entitling plaintiff to re- 
cover whether it is void or valid, is 
uncertain, cannot be urged by general 
demurrer. Anderson v. Blean, 19 Cal. 
A. 581, 126 P 859. 
6. Buck v. Hall, 170 Mass. 419, 49 
NE 658. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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of performance of the labor or the filing of lien 
claims,’ or the absence of a proper defendant,® and 
a general demurrer will not reach a failure to state 
that at the time materials were furnished no pay- 
ments had been made by the owner to the contrac- 
tor.” An objection that a complaint, on a theory 
that the contract between the owner and principal 
contractor is void, which alleges facts entitling 
plaintiff to recover whether it is void or valid, 
contains two causes of action not separately stated 
cannot be urged by general demurrer.19 Where a 
demurrer will lie to reach defects in the statement 
of claim made a part of claimant’s pleadings, a 
defect in the affidavit must be urged by special de- 
murrer.!? 

[§ 627] d. Effect of Demurrer. For the purpose 
of determining the questions raised, a demurrer ad- 
mits all facts which are well pleaded, 13 but not the 
conclusions of the pleader.1* An allegation that a 
defendant has some interest in the premises is ad- 
mitted by demurrer.15 

[§ 628] e, Effect of Failure to Demur; Waiver of 
Demurrer. Pleading over is a waiver of mere de- 
fects or objections which may be cured by amend- 
ment;'® and mere defective allegations must be 
raised by demurrer or the defects will be deemed 
to have been waived and cannot be raised on the 
trial.17 But where the objection goes to the right 


7. Logue v. Walker, 141 Ga. 644, 
81 SE 849. 

8. Portones v. Badenoch, 132 Ill. 
877, 23 NE 349. 


trial, 


21. Harbeck v. 
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fusal was properly dismissed at the 
notwithstanding the demurrer 
was ‘followed -by an answer). 

Southwell, 18 Wis. 
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to recover, upon the application of the law to the 
facts, the question may be decided after the evi- 
denee is in notwithstanding it could have been raised 
by demurrer ;!§ and where plaintiff’s proceeding is 
contrary to the statute which alone gives him the 
right to maintain the suit, the objection goes to the 
foundation of the action and may be taken at the 
trial.t° Where an exception may be taken in an 
answer or at the trial, it cannot be said to have been 
lost under the application of the rule that an answer 
overrules a demurrer.2° An objection on the ground 
of want of proper parties defendant is waived where 
not taken by demurrer.?!. A demurrer because of 
nonjoinder of defendants is waived by answer rais- 
ing issues of fact,?? and the same is true of a 
demurrer because of ambiguity and uncertainty as 
to the time when the improvement was completed.** 
[§ 629] 7. Amendment?*—a. In General. As a 
general rule the pleadings in an action, suit, or 
proceeding for the foreclosure of a mechanic’s lien 
may be amended as in other actions, suits, or pro- 
ceedings,”° “either under the general statutes of 
amendments which are held to apply to these pro- 
ceedings,?® or under special provisions in the me- 
chanics’ lien laws with reference to the amendment 
of pleadings in actions to enforce the lien provided 
for.?* 
Answer. 


The grant of leave to a defendant to 


Mont. 550, 185 P 1116. 

{c] After reference.—Where on a 
reference the master finds the facts 
relating to extras but does not allow 


9. Ditto v. Jackson, 3 Colo. A. 281, 
coe 81, 

10. Anderson v. Blean, 19 Cal. A. 
581, 126, P 859. 


11. See Supra § 625. 
meu Smith v. Adcock, 209 Ill. A. 
13. Slight v. Patton, 96 Cal. 


384, 
31 P 248; Schroth v. Black, 50 I11. IN 
168; Minor v. Marshall, 6 N. M. 194, 
27 P 481; Krauss v. Brunett, 73 Misc. 
428, 130 NYS 1086. 

14, Wood v. King, 57 Ark. 284, 21 
SW 471 (if an answer is designed to 
allege that the filing of the complaint 
was not sufficient to charge a lien, 
such allegation is merely a conclusion 


of law, and is not admitted by de- 
murrer). 
15. Greenleaf. v. Beebe, 80 Ill. 520. 


16. Pomeroy v. White Lake Lum- 
ber Coa., 83 Nebr. 240, 44 NW 730, 33 
Nebr. 2438, 49 NW 11381; Johnson v. 


Algor, 65 N. J. L. 3638, 47 A 571. 

17. San Joaguin Lumber Co. v. 
Welton wil be Cath. 15.46 Py 35,205.03 
Goulding v. Smith, 114 Mass. 487; 
Skyrme v. Occidental Mill, ete., Co., 
8 Nev. 219. 

fa] Allegation of timely filing.— 
An omission to allege that the lien 
was filed within the statutory period 
is waived by a failure to demur. 
Skyrme v. Occidental Mill, ete., Co., 
8 Nev. 219. 

18. Bardwell v. Anderson, 13 Mont. 
87, 32 P 285 (while the objection to 
the introduction of a lien account 
“because there is nothing therein 
which operates as a notice to de- 
fendants of the materials, and value 
thereof, which were furnished for 
said building,’ should have been 
raised by demurrer, and the objection 
to the introduction is properly over- 
ruled, reserving the determination of 
the application of the law to the facts 
to the time when all the evidence is 


n). 

19. Johnson Vi eAdOLy OD) 5 Nat cola dete 
363, 37 A 571 (failure to declare 
separately for the labor or material 


which went into each of several 
buildings, under a statute so re- 
quiring). 


20. Kerns vy. Flynn, 51 Mich. 573, 
17 NW 62 (where a-petitioner, a sub- 
contractor, refused to amend by 
bringing in the contractor, his re- 


418. 

22. Lonkey v. Wells, 16 Nev. 271. 

Waiver of decision of demurrer by 
pleading over generally see Appeal 
and Error § 539. 

23. Lonkey v. Wells, 16 Nev. 271. 

24. Amendment of: 

Bill of particulars see supra § 594. 
Lien claim see supra §§ 310-3813. 
Pleadings: 

Generally see Pleading [81 Cyc 

309 |. 

In equity see Equity §§ 618-657. 

25. Ark.—MecFadden vy. Stark, 58 
Ark, 7, 22-SW 884. 

Cal.—Willamette Steam Mills Co. 
v.. Kremer,. 94 Cal. 205, 29 P. 633. : 

Colo.—Davis v. Johnson, 4 Colo. A. 
545, 36 P 887. 

Ga.—Reynolds v. Randall, 97 Ga. 
231, 22.SH 577. 

lil.— Merritt v. Crane COs nebo lls 
A Ooe ei Latieee Ose ble LS Le 8 On INE 
103]. 

Ind.——Wasson y. Beauchamp, 11 
Ind. 18; Clark v. Huey, 12 Ind. A, 224, 
40 NE 152, (A.) 36 NE 52. 

Miss.—Prairie Lodge No. 87 A. F. 
& A. M. v. Smith, 58 Miss. 301; Duff 
y. Snider, 54.Miss. 245; Weathersby 
v. Sinclair, 43 Miss. 189. 

Mo.—Mann y. Schroer, 50 Mo. 306; 
Powers, ete., Cornice, ete. Co. v. 
Muir, 146 Mo. A. 36, 123 Sw 490; 
Schaffner v. Leahy, 21 Mo. A. 110. 

N. Y.—Poerschke v. Horowitz, 84 
App. Div. 448, 82 NYS 742 [aff 178 
N. Y. 601 mem, 70 NE 1107 mem]. 

R. I.—McPherson v. Greenwell, 27 
R. I. 178, 61 A 175; Murphy v. Guisti, 
26 Rial. 306,58 A 9528220 Rs. Tb 88, 
48 A 944; Hawkins v. Boyden, 25 R, I. 
181, 55 A 324; Spencer v. Doherty, 17 
ize, Je 89, 20 A 232. 

Ont.—Orr v. Davie, 22 Ont. 430. 

[a] Great liberality is allowed in 
amending petitions in mechanics’ lien 
proceedings. Gruner, ete., Lumber 
Co. v. Hartshorn- Barber Realty, etc., 
Co., 171 Mo. A. 614, 154 SW 846. 

[b] Useless amendment.— Where 
the description in the lien was insuffi- 
cient, and the time for filing a lien 
had expired, plaintiff's motion to 
amend his complaint was properly 
denied, since no amendment could 
change the fact that plaintiff had 
failed properly to describe premises 
in his lien. Johnson y. Hrickson, 56 


any amount therefor, for the reason 
that the petition does not contain any 
allegation, the petition may be 
amended without prejudice to the: 
reference so as to include the extras, 
although claimant has made no ob- 
jection and exception to the extras. 
recorded. Merritt v. Crane Co., 126 
Hee 837 [aff 225 Ill. 181, 80 NE 

[d] On appeal from justice of the 
peace.— Where the suit is commenced 
before a justice of the peace and is 
appealed from the justice to the 
circuit court, an amendment which 
goes to the extent of supplying an 
averment necessary to show juris- 
diction of the subject matter in the 
justice may be allowed in the circuit 
court. Fathman, etc., Planing Mill 
Co. v. Ritter, 33 Mo. A. 404. 

26. Gambling v. Haight, 5 Daly 
152 [aff 58 N. Y. 6283 mem]; Scroggy 
Vie elley 32 Ok 398, e022, PGs 
McGee vy. Piedmont Mfe. CoG Ss ron 
263; Nary v. Henni, 45 Wis. 473;. 
Lackner v. Turnbull, 7 Wis. 105. 

[a] Supplemental pleading.—The 
general provision of the code as to 
filing of a supplemental complaint 
applies to permit such filing in me- 
chanics’ lien suits. Gambling v. 
Haight, 5 Daly 152 [aff 58 N. Y. 623 


mem]. 
27. Mass.—Dodge Hall, 168 
Schellenberg, 


Mass. 435, 47 NE 110. 
Mich.—Daschkey  v. 

124 Mich. 16, 82 NW 665, 125 Mich. 

216, 84 NW 67; Smalley v. North- 

western Terra-Cotta Co., 113 Mich. 

141, 71 NW 466. 


N. J.—Bartley v. Smith, 43 N. J. L. 
pate Washburn y. Burns, 34 N. J. L. 


N. Y¥.—McGraw v. Godfrey, 56 N. Y. 
610 [aff 16 AbbPrNS 358]. 
Pa.—Kantor vy. Herd, 276 Pa. 519, 
120 A 450. 
of right.— 
oune 4, 


[a] Amendments as 

Under Mechanics’ Lien Act 

1901 CPV 1p 438i; St [1 920)es$ $s. 2409. 
14710) § 51, allowing amendments as 
a matter of right where the judgment 
given was one by default, a judg- 
ment sustaining a Statutory demur- 
rer is not a judgment on the merits, 
and does not prevent the allowance 
of an amendment by filing an addi- 
tional affidavit in a mechanic’s™*lien 


Vv. 
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amend his answer is within the discretion of the 
court,?’ and the refusal of permission will not be 
interfered with in the absence of a plain abuse of 
such diseretion.® 

Verification. Where the original petition is not 
required to be verified, an amendment need not be 
verified, although the original petition is sworn 
to.8° 

[§ 630] b. When Allowed. A mere defect in 
pleading which does not go to the validity of a lien 
itself may be cured by amendment even after the 
expiration of the statutory period limited for the 
commencement of the proceedings, the action having 
been brought and the original pleading having been 
filed in time.*t And as in other cases the court will 
permit an amendment of the allegations to conform 
to the proof on the trial,** where no prejudice is 
shown,°** or evidence is received without objection,** 
and when evidence of a material fact is admitted 
without objection in conformity with the theory of 
the case, a defect in the pleading by reason of an 
omission of allegation to which the evidence is perti- 
nent may be considered as amended to conform to 
the proof.*® 

After time allowed. Where claimant fails to file 
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[§§ 629-631 


an amended petition within the time fixed by the 
court, it cannot be thereafter filed, unless by further 
order of the court.*® 

After arrest of judgment. The arrest of judgment 
puts an end to the case and the subsequent filing 
of an amended complaint does not bring the parties 
back into the court.** 

[§ 631] c. Amendments Allowable—(1) In Gen- 
eral. The rule permitting amendments is applied to 
such as will not prejudice or cause surprise.*% 
Amendments have been allowed to correct a petition 
defective for failure to show how far the work has 
progressed and what payments are due;*® to show 
a modification of the contract instead of perform- 
ance;*° to reform allegations setting out the par- 
ticulars of the account, or to supply such allega- 
tions; to correct defects in the prayer as to the 
property sought to be subjected,*? or by amending 
the prayer so as to ask for a personal judgment ;** 
to make the allegations show that the materials were 
furnished for the particular building;** to supply 
an allegation of notice to the owner,*® or the filing 
of a lien;*® to correct allegations as to the suffi- 
ciency of such notice or lien claim;*’ or to insert 
a statutory allegation that no other action has been 


proceeding. Kantor v. Herd, 276 Pa. 
519, 120 A 450. 


{[b] Discretionary with court.— 
Bartleyiv.somith, 43 Ni Jy. 3213 
McGraw v. Godfrey, 56 N. Y. 610 


[aff 16 AbbPrNS 358]. 
28. Be Wa Bell, 2738 'Caly 778; 
ie? 3. 


Schalich v. Bell, supra. 

{a] Discretion not abused.—Re- 
fusal at the beginning of the trial to 
permit an amendment denying the 
allegations in the complaint as to.the 
sufficiency of the lien claim as filed, 
since, the lien claim being a matter 
of record, defendant could and should 
have known of the objection. Scha- 
lichuwe bells Lis Cal-= Tie. Tok 2P 


983. 
30. Downey v. O’Donnell, 92 Ill. 


31. See supra § 538. 

32. Cal.—Willamette Steam Mills 
Co. v. Kremer, 94 Cal. 205, 29 P 
633 


Colo.—Davis v. Johnson, 4 Colo. A. 
545, 36 P 887. 

Nebr.—Pomeroy v. White Lake 
Lumber Co., 33 Nebr. 240, 44 NW 730. 

N. Y.—Martin vy. Flahive, 112 App. 
Div. 347, 98 NYS 577. j 

Okl.—Scroggy v. Kelley, 
398, 122 P 694. 

Wis.—Charles Baumbach Co. v. 
aube; 99 Wis, 171, 74 NW 96. 

{a] For example, changing state- 
ment as to the manner in which pay- 
ments to be made should be deter- 
mined. Davis v. Johnson, 4 Colo. A. 
545, 36 P 887. 

33. Davis v. Johnson, 
Baltis v. Friend, 90 Mo. A. 408 

[a] Power of refereo.—There is 
no limitation on the right of the 
court except that no new cause of 
action shall be introduced, and upon 
a hearing before a referee he has the 
same power to allow such amendment 
as the court. Poerschke v. Horowitz, 
84 App. Div. 443, 82 NYS 742 [aff 178 
N. Y. 601 mem, 70 NE 1107 mem]. 

34. Davis v. Johnson, 4 Colo. A. 
545. 36 P 887; Charles Baumbach Co, 
v. Laube, 99 Wis. 171, 74 NW 96. 

[a] Amendment to meet evidence. 
—Davis v. Johnson, 4 Colo. A. 545, 36 
P 887. 

85. Smith v. Wetmore, 167 N. Y. 
234, 60 NE 419 [aff 41 App. Div. 290, 
58 NYS 402]; Scroggy v. Kelley, 32 
Okl. 398, 122 P 694; Sherry v. Madler, 
123 Wis. 621, 101 NW 1095; Charles 
Baumbach Co. v. Laube, 99 Wis. 171, 
74 NW_96. 

36. Haight v. Schuck, 6 Kan. 192. 


32 Okl. 


supra; 


acted as a condition. 


37. Crockett, 55 Ind. 
2205 

38. Clark v. Huey, 12 Ind. A. 224, 
40 NE 152; Brosnan v. Trulson, 164 
Mass. 410, 41 NE 660; Kilby Mfg. Co. 
v. Menominee Cir. Judge, 138 Mich. 
277, 101 NW 522; New Jersey Steel, 
etc., Co. v. Robinson, 74 App. Div. 


Crawford v. 


'481, 77 NYS 547 [aff 178 N. Y. 682 


mem, 71 NE 1134 mem]. 

[a] Continuance.—If the amend- 
ment is so material as to necessitate 
the procurement of additional evi- 
dence or to require further time for 
any reason, there should be a request 
for the postponement of the trial and 
the party complaining of the amend- 
ment must show in what respect he 
was injured. Clark v. Huey, 12 Ind. 
A. 224, 40 NE 152. 

{b] Surplusage in the lien claim. 
—Where matters unnecessary as 
stated in the lien claim are stated in 
the pleading, mistakes therein may 
be corrected by amendment. Bros- 
nan v. Trulson, 164 Mass. 410, 41 
NE 660. 

[c] Amendment by contractor.— 
In a suit by a subcontractor alleg- 
ing performance of his contract and 
that delay had been caused by the 
contractor and waived by him, the 
latter denied the waiver, alleged 
damages by the delay which were 
recoverable by the owner against 
him, and asked that the owner be 
required to pay the contractor the 
balance after paying: the subcon- 
tractor’s claim as established, and 
it was held that the contractor 
was properly refused permission to 
amend by omitting the prayer for 
judgment against the owner which 
would result in requiring the owner 
to split up its cause of action by 
forcing it to enter upon a recoup- 
ment confined to such damages as it 
sustained by the subcontractor’s de- 
fault. Kilby Mfg. Co. v. Menominee 
ae Judge, 138 Mich. 277, 101 NW 

[d] Payment of costs may be ex- 
: Weed v. Lehigh 
Valley R. Co., 196 App. Div. 922 mem, 
685] NYS 958 mem [rev 188 NYS 

[e] Security for costs may be re- 
quired as a condition to the allow- 
ance of an amendment joining the 
wife of defendant as owner. Rugg v. 
Bassett, 101 Mich. 441, 59 NW 645. 

39. McPherson vy. Greenwell, 27 
RL Ss Ol AL de7ipe 

40. Poerschke v. Horowitz, 84 App. 
Div. 443, 82 NYS 742 [aff 178 N. Y. 


601 mem, 70 NE 1107 mem]. 

41. Scannell v. Hub Brewing Co., 
178 Mass. 288, 59 NE 629; Hartwick 
Lumber Co. v. Chonoski, 216 Mich. 
424, 185 NW 774; Murphy v. Guisti, 
22 R. I. 588, 48 A 944; Spencer v. 
Doherty, 17°R: Iv 89; 20” Al 232." See 
Haentze vy. Brown, 193 Ill. A. 288. 

[a] Date of delivery of first item. 
—Hartwieck Lumber Co. v. Chonoski, 
216 Mich. 424, 185 NW 774. 

42. Spencer vy. Doherty, 17 R. I. 

STP Ga. 


89, 20 A 232. 
43. Reynolds v. Randall, 

231, 22 SE 577; Zide v. Scheinberg, 

114 NYS 41, 1 NYCivProcNS 130. 
Change in form of action see infra 


§ 633. 
44. Trueblood v. Shellhouse, 19 
Ind., A. 91, 49 NE 47; Meyer. v. 


Schmidt, 131 Mo. A. 53, 109 SW 883. 

45. Scroggy v. Kelley, 32 Okl. 398, 
122 P 694; Murphy v. Guisti, 22 R. I. 
588, 48 A‘* 944, 

46. Newman v. Jefferson City, 
ete.,, R.Co., 19 “Mo! A, 2002" Warine vw 
Miller Batting, etc., Co.,. 36 S, C. 3103 
15 SE 132; Phelan v. Cheyenne Brick 
aes 26 Wyo. 493, 188 P 354, 1389 PB 

[a] VWerification.—Where the pe- 
tition in a suit to enforce a lien al- 
leged the filing of a lien statement, 
but failed to allege that it was sworn 
to, an amendment curing the alleged 
defect was properly allowed. Phelan 
v. Cheyenne Brick Co., 26 Wyo. 493, 
188 P°354) 189 P 1103. 

{b] Filing with proper officer.— 
Where a petition to enforce a me- 
chanic’s lien alleges that the state- 
ment had been filed with the clerk of 
the court, and is held bad on demur- 
rer by reason of this allegation, it is 
error to refuse a motion to amend by 
inserting an allegation of a filing 
with the proper officer. Waring v. 
Miller Batting, etc., Co., 36 S. C. 310, 
15 SE 182. 

47. Clark vy. Huey, 12 Ind. A. 224; 
40 NE 152; Gruner, etc., Lumber Co. 
yv. Hartshorn-Barber Realty, etc., Co., 
171 Mo. A. 614, 154 SW 846; Willer 
v. Bergenthal, 50 Wis. 474, 7 NW 352. 

[a] For example, allowing plain- 
tiff to change the copy of lien notice 
filed as an exhibit to correspond with 
the original notice. Clark vy. Huey, 
12 Ind. A. 224, 40 NE 152. 

[b] Where an amended lien state- 
ment is filed after suit is brought, 
the petition may be amended to con- 
form thereto. Gruner, etc., Lumber 
Co. v. Hartshorn-Barber Realty, ete., 
Co., 171 Mo. A. 614, 154 SW 846. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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§§ 631-635] 


brought upon the debt.*8 The’ prayer of the com- 
plaint may be amended to include a claim for in- 
terest.49 A materialman’s petition may be amended 
by alleging that the contract price was equal to, or 
greater than, the amount of the lien sought.°° 

Jurisdictional averments. _ Where the original 
complaint is so defective as to confer no jurisdic- 
tion upon the court, the court has no power to allow 
an amendment conferring jurisdiction.6 An amend- 
ment allowed without objection in an action by a 
materialman to which the contractor is not a party 
setting up that plaintiff has a judgment against 
the contractor may permit the foreclosure to pro- 
ceed.*? 

[§ 632] (2) Introduction of New Cause of Action. 
It is not permitted to plaintiff to substitute for the 
original cause of action a new and different one 
under the guise of an amendment,°* but an amend- 
ment which introduces no new cause of action 
distinct and complete in itself, but which is merely 
variant from the original pleading in the statement 
of facts pertinent to the cause of action originally 
stated,°* or properly states the cause which was not 
sufficiently stated in the original pleading, is not 
obnoxious to the rule.°° Where the petition does 
not seek a personal judgment, but is merely to fore- 
close the lien against the property, an amendment 
to conform to the facts stating that the contract 
was entered into with both defendants instead of 


48. Kalt Lumber Co. v. Dupignac, 
150 App. Div. 400, 134 NYS 1098, 2 


tioned, alleging 
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ments. 


in effect that such 
work and material. were furnished to 
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with one of them as originally alleged is not objee- 
tionable as setting forth a new cause of action.°® 

[§ 633] (3) Change in Form of Action. The pro- 
ceeding for the enforcement of mechanics’ hens may 
be converted by amendment into an ordinary suit 
for the collection of the debt for work and material 
as between the parties respectively lable and en- 
titled to the judgment in such an action.®’ So it 
has been held that a personal action to recover 
for material or labor may be changed in form to a 
proceeding in rem for the enforcement of the me- 
chanic’s lien,°*> and where a special contract is 
stated the action may be converted into one on the 
contract.°® However, where, upon the statements in 
the complaint and the conceded facts, no lien ean be 
established, plaintiff cannot be allowed. by amend- 
ment to convert a prodeeding instituted under the 
mechanics’ lien law into an ordinary action for the 
recovery of money against the contractor.®° 

[§ 634] (4) Description of Property or Improve- 
Failure to describe particularly the prop- 
erty,®? or the building or improvement upon which 
the lien is claimed,®* or a mistake in the deseription 
of the property,®* may be corrected by amendment, 
at least, so long as the amended description keeps 
within the bounds included by the original.** 

[§ 635] (5) As to Parties.°° An amendment may 
be allowed to correct a mistake in the name of 
claimant®® or defendant,*’ or to add matter of de- 


30 Ga. 444; Prairie Lodge No. 87 A. 
F. & A. M. v. Smith, 58 Miss. 301; 


NYCivProcNS 351; Douglass v. F. Ww. 
Carlin Constr. Co., 149 App. Div. 856, 
134 NYS 709, 3 NYCivProcNS 351 
[aff 210 N. Y. 581 mem, 104 NE 1129 
mem]; Schultz v. Teichman Engineer- 


ue ete., Co., 79 Misc. 357, 140 NYS 
429. { 
49. Merritt v. Pearson, 76 Ind. 44. 


50. Methodist WBpiscopal Church 
South v. Dudley Sash, etc., Ca., 137 
Ga. 68, 72 SE 480. 

51. Pearce v. Knapp, 71 Misc. 324, 
127 NYS 1100. 

52. Weinman v. Womack, 27 Ga. 
A. 502, 109 SH 177. 

53. See Davis v. Johnson, 4 Colo. 
A. 545, 36 P 887; George W. Muller 
Bank Fixture Co. v. Georgia State 
Sav. Assoc., 143 Ga. 840, 85 SE 1018; 
Meyer v. Berlandi, 39 Minn. 438, 40 
NW 518, 12 AmSR 663, 1° LRA 777; 
McGraw v. Godfrey, 56 N. Y. 610, 16 
AbbPrNS 358. 

[a] MTlustration.— A petition on 
the ground that plaintiff was a sub- 
eontractor and furnished labor and 
material by virtue of an express con- 
tract with the contractor cannot be 
amended by a second count alleging 
that the materials furnished and 
work done were at the instance of 
the contractor and of the owner and 
praying a judgment in  personam. 
George W. Muller Bank, Fixture Co. 
Vi Georgia State Sav. Assoc., 143 Ga. 
840, 85 SE 1018. 

[b] Supplemental complaint.—The 
filing of a verified statement of lien 
operates as the creation of the lien, 
and an action cannot be maintained 
before this is done. A complaint 
showing an insufficient filing is not 
aided by a supplemental complaint 
showing a filing after suit brought. 
Meyer v. Berlandi, 39 Minn. 438, 40 
NW 513, 12 Am'SR 663, 1 LRA 777. 

[ce] anging issues.—The provi- 
sion of the statute permitting amend- 
ment at any time of matters of form 
does not give the right to amend by 
changing the issues which are to be 
tried. McGraw v. Godfrey, 66 N. Y. 
610, 16 AbbPrNS 358. 

{d] Effect as discontinuance.—An 
amendment alleging a different con- 
tract than the original bill with ref- 
erence to the work and material men- 


[40 C. J.—29] 


one defendant, operated as a discon- 
tinuance as to the other defendants. 
Witham v. Wing, 108 Me. 364, 81 A 
100 

[e] Allegation as to other actions. 
—Adding statutory allegation that 
no other action has been begun for 
recovery of debt does not change 
cause of action. Kalt Lumber. Co. v. 
Dupignac, 150 App.- Div. 400, 1384 NYS 
1098, 2 NYCivProcNS 351. 

54. Davis v. Johnson, 4 Colo. A. 
545, 36 P 887; Vansciver v. Churchill, 
35 Pa. Super. 212. 

[a] Diiference in statement of the 
manner in which the amounts to be 
paid should be determined. Davis vy. 
Johnson, 4 Colo. A. 545, 36 P 887. 

55. L. J. Mueller Furnace Co. v. 
Buckhart, 140 Minn. 500, 167 NW 286; 
Gruner, ete., Lumber Co. v. Harts- 
horn-Barber Realty, etc., Co., 171 Mo. 
A. 614, 154 SW 846; Gambling v. 
Haight, 5 Daly 152 [aff 14 AbbPrNS 
397 note, and aff 58 N. Y. 623 mem]; 
Scroggy v. Kelley, 32 Okl. 398, 122 
P 694. See Joseph N. Hisendrath Co. 
v. Gebhardt, 124 Ill. A. 325 [aff 222 
Ill. 118, 78 NE 22]; Miller v. Calumet 
Lumber, ete., . Co:,: 121" Til. As 56; 
Smalley vy. Northwestern Terra-Cotta 
Co; 1113 SMiehw 1141, 97" NW. 466 
(under a provision expressly allowing 
amendments either in form or sub- 
stance at any time before final de- 
cree). 

[a] Notice to owner.—Amendment 
to allege notice to the owner as re- 
quired by statute does not state a 
new cause of action. Scroggy v. 
Kelley, 32 Okl. 398, 122 P 694. 

[b] Supplemental pleading.—In a 
proceeding founded on a contract and 
for extra work, a supplemental com- 
plaint on a quantum meruit alleging 
that plaintiff had just discovered 
that the original contract which had 
been in the owner’s possession was 
materially altered in fraud of plain- 
tiff’s rights, did not set up a new and 
different cause of action. Gambling 
v. Haight, 5 Daly 152 [aff 14 AbbPrNS 
397, and aff 58 N. Y. 623 

56. Becker v. Kenney, 15°Ga. ‘A, 
239, 82 SE 936. 

57. Reynolds v. Randall, 97 Ga. 
231, 22 SE 577; Dunning v. Stovall, 


Duff v. Snider, 54 Miss. 245; Shaffner 
v. Leahy, 21 Mo. A. 110; Bickerton v. 


Dakin, 20 Ont. 192, 695. But see 
Wood - vy. Wilmington Conference 
Academy, 10 Del. 513 (where under 
a general policy and practice of 
allowing amendments liberally and 
almost as a matter of cdurse before 
argument and after issue joined 


where the rights of the adverse party 
would not be prejudiced, the court 
refused to permit the amendment 
after argument and especially on 
general demurrer). 

58. Weathersby v. Sinclair, 43 
Miss. 189; Lachner v. Turnbull, 7 
Wis. 105; Nelson v. Brewster, 7 Terr. 
L. 458, 3 WestLR 362. 

59. Castagnino v. Balletta, 82 Cal. 
250, 23 P 127 (in the amended com- 
plaint the contract may be counted 
on specially, or the common counts 
in indebitatus assumpsit may be 
used, and the special contract is ad- 
missible in evidence under the com- 
mon counts upon general principles). 

60. ailey' v. Johnson, 1 Daly 
(N..'Y:)) 61; "Quimby: v.*Sloan, 2B. D. 
Smith (N. Y.) 594,.2 AbbPr 93. 

61. Brosnan v. Trulson, 164 Mass. 
410, 41 NE 660. 

62. Murphy v. Guisti, 22 R. I. 588, 
48 A 944. 

63. Cal.—Willamette Steam Mills 
Co. v. Kremer, 94 Cal. 205, 29 P 633. 

Ind.——Wasson v. Beauchamp, 11 
Ind. 18; Hillyard v. Robbins, 53 Ind. 
A. 107, 101 NE 341. 

Mass.—Driscoll v. Floyd, 217 
Mass. 38, 104 NE 473; Pollock v. 
Morrison, 176° Mass. 83, 57 NE 326. 

Mo.—Mann v. Schroer, 50 Mo. 306; 
Wheeler v. Monett Milling Co., 73 
Mo. A. 672. 

Wis.—Brown v. 
Gas Light, etc., Co., 16- Wis. 555. 

{a] Conforming description to 
lien notice.—Wheeler vy. Monett Mill- 
ing Co., 73 Mo. A. 672. 

64. Powers, etc. Cornice, ete., Co. 
v. Muir, 146 Mo. A. 36, 123 SW 490. 

65. Addition and substitution of 
parties see supra §§ 558-560. 

66. Witte v. Meyer, 11 Wis. 295. 

67. Clark Hardware Co.’ v. Cen- 
tennial Tunnel Min. Co., 22 Colo. A. 
174, 123 P 322; Moore v. Bradley 
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scription of the person of defendant.°* And so also 
it is held that new parties may be brought in,°° or 
omitted by amendment,’° but under the guise of an 
amendment, the proceeding cannot be converted into 
An action against 
a husband cannot be converted into one against the 
wife by alleging that her husband acted as her agent, 
the wife not being a party to the original suit.” 
However, an amendment setting up that a contrac- 
tor acted as agent of the owner has been permitted,"® 
and where it appears that the material was furnished 
and work performed for the benefit of the joint 
property of the husband and wife, an amendment 
may be allowed at the close of the evidence that 
the husband in making the contract was acting not 
only for himself, but as agent for his wife."* Where 
the petition attempts to allege a joint lability be- 
tween defendants, an amendment may be permitted 
which states the nature of such joint liability.”® 

Parties made defendant upon the 
ground that they have an interest in-the property 
should, after they part with their interest in the 


a suit against another person.’* 


Disclaimer. 
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pleadings.*? 


controversy, amend their answer and set up a dis- 


~ [§§ 635-637 


claimer of interest."® 

[§ 636] d. Plea or Answer to Amended Pleading. 
When an amendment is made after the issues are 
formed and the evidence has been heard in whole 
or in part, time should be given to file an answer 
to such amended pleading.” 
pleaded to the original may be sufficient to put in 
issue the allegations of an amended pleading.”® 

Permission to plead. Under an order permitting 
the withdrawal of original pleas and granting leave 
to file ‘‘further pleas in his behalf,’’ only pleas to 
the merits can be pleaded and not a plea in abate- 
ment on account of the dismissal of the suit as to 
certain defendants.”° 

[§ 637] 8. Issues, Proof, and Variance—a. Issues. 
No issue can be raised upon an unnecessary or im- 
material allegation in a complaint or other plead- 
ing,®° and as in other civil actions,*! the scope and 
extent of the issues are controlled primarily by the 
Thus essential elements, pertinent to a - 
particular theory of claimant’s cause, which are not 
alleged cannot be proved,*® or established by the find- 


But a general denial 


Protestant School Dist. No. 369, 5}L. 18 (in an action against husband| [aff 196 N. Y. 546 mem, 89 NE 1111 


Man. 49. 

[a] True name of defendant.— 
Where the complaint follows the lien 
claim in stating that the material 
for which the lien is claimed was 
furnished to an individual doing 
business under the name of a cor- 
poration and prays judgment against 
the individual, an amendment mak- 
ing the corporation a party under its 
corporate name, charging the mate- 
rial was furnished to the corporation 
rather than to the individual, may be 
permitted under a provision of the 
Lien Law allowing amendments and 
of a general statute allowing an 
amendment setting up the true name 
of a party defendant whose true 
name plaintiff has alleged that he is 
ignorant of at the time of filing the 
complaint. Clark Hardware Co. v. 
Centennial Tunnel Min. Co., 22 Colo. 
A. 174, 123 P 322. 

[b] Consent after judgment for 
plaintiff in a scire facias, entered 
into by the attorneys for all the par- 
ties, that the name of the wife, co- 
defendant with her husband, might 
be changed, the judgment stricken 
off, and a certain time allowed to file 
an affidavit of defense will bind the 
wife and she will not be permitted 
to repudiate it, having obtained an 
important concession for the agree- 


ment.. Jobe v. Hunter, 165 Pa. 5, 
30 A 452, 44 AmSR 639. y 
68. Kleinert v. Knoop, 147 Mich. 


387, 110 NW 941; Nary v. Henni, 45 
Wis. 473. 

{a] Amendment of petition of in- 
tervention.—A petition by a partner- 
ship to intervene is not fatally de- 
fective because of failure to set out 
the full individual names of the per- 
sons composing the firm, but an 
amendment will be allowed. Klein- 
ert v. Knoop, 147 Mich. 387, 110 NW 
941, 

69. Gress Lumber Co. v. Rogers, 
85 Ga. 587, 11 SE 867; Laviolette vy. 
Redding, 4 B. Mon. (Ky.) 81. 

[a] Supplemental bill—An omit- 
ted party may be brought in by a 
supplemental bill when his interest 
is disclosed. Laviolette v. Redding, 
4 B. Mon. (Ky.) 81. 

{b] Adding trustees as parties.— 
Upon foreclosure of a materialman’s 
lien. against a college association, 
not incorporated, an amendment 
making the trustees holding the title 


parties is properly allowed. Gress 
Lumber Co. vy. Rogers, 85 Ga. 587, 
11 SE 867. 


Introducing parties after expira- 
tion of limitation see supra § 538. 
70. Washburn vy. Burns, 34 N. J. 


the debt, 


and wife to enforce a mechanic’s lien 
for a debt contracted by the husband 
alone, the proceedings may be 
amended by striking the wife’s name 
from the record, although she was 
described in the lien claim as joint 
owner). 

71. Jennings v. Huggins, 125 Ga. 
338, 54 SE 169; Bartley v. Smith, 43 
INGE Jan duns 24 

{a] For example, where a claim- 
ant with full knowledge of all the 
facts filed a claim and brought his 
suit against the wrong person as 
builder, an amendment was properly 
refused at the trial substituting the 
name of the person who contracted 
Bartley v. Smith, 43 N. J. 
Bees 2d. 

72. Jennings v. Huggins, 125 Ga. 
338, 54 SE 169. F 

73. Southwestern Paint, etc., Co. 
vy. Perkins, 90 Kan. 725, 136 P 324, 

74. Phelan v. Cheyenne Brick Co., 
26 Wyo. 4938, 188 P 354, 189 P 1108. 

75. Becker vy. Kenney, 15 Ga. A. 
239, 82 SE 936. 

[a] Amendment as to contract.— 
Where the original complaint names 
only one of the defendants as a 
party to the contract alleged, it may 
be amended to conform the allegation 
to the real contract so as to state 
that the other defendant also entered 
into the contract and jointly agreed 
to pay the sum stipulated therein. 
Becker vy. Kenney, 15 Ga. A. 239, 82 


SE 936. 
76. Nold v. Ozenberger, 152 Mo. 
92 Il. 


A. 439, 1338 SW 349. 

77. Downey v. O’Donnell, 

559; Trueblood v. Shellhouse, 19 Ind. 
A. 91, 49 NE 47 (ordinarily time to 
answer should be granted when re- 
quested, but that there was no preju- 
dice from the refusal in this case to 
open up the issues, the court having 
offered to hear any evidence in con- 
tradiction of the amendments). 

[a] Applying for continuance.— 
If defendant is surprised and not 
ready for trial in consequence of an 
amendment, he should apply for a 
continuance, Downey v. O’Donnell, 
92 Ill. 559. k 

78. Great Spirit Springs Co. v. 
Chicago Lumber Co., 47 Kan. 672, 28 
P 714; Sherry v. Madler, 123 Wis. 
621, 101 NW 1095. 

79. Bowman v. McLaughlin, 45 

126 App, 


Miss. 461. 
80. Romeo y. Yonkers, 
Div. 402, 110 NYS 724 [aff 196 N. Y. 
546 mem, 89 NE 1111 mem]. 
[a] Allegation as to timely begin- 
ning of proceeding.—Romeo v. Yon- 
kers, 126 App. Div. 402, 110 NYS 724 


-with other 


mem]. 

Evidence admissible under plead- 
ings see infra §§ 658-674. 

Under amended pleadings see su- 
pra § 6386. 

81. See Pleading [31 Cyc 673]. 


82. Ala.—Gates v. O’Gara, 145 
Ala. 665, 39 S 729. 

Conn.—Whiting . y. Koepke, iL 
Conn. 77, 40 A 1058. 

Ga.—Neal_v.. Davis Fdy., etc, 
Works, 131 Ga. 701, 63 SE 221. 
Fg es a el v. Hersey, 90 II. 

Mass.—Ward v. Edmunds, 110 
Mass. 340. 

Miss.—Schiaffino vy. Christ, 96 
Miss. 801, 51 S 546. 

Tex.—Atkinson v. Jackson, (Civ. 


A.) 259 SW 280; Cleburne St. R. Co. 
v. Barber, (Civ. A.) 180 SW 1176. 
[a] Pleadings held to present is- 


sue.—Damage for improper. con- 
struction by claimant of lien. Neal 
v. Davis Fdy., etc., Works, 131 Ga. 


701, 63-SE 221, 

[b] Pleadings held not to pre- 
sent issue: (1) As to right to lien on 
building alone where erected under 
contract with husband on wife’s 
land. Schiaffino v. Christ, 96 Miss. 
801, 51 S 546. (2) A mere denial of 
petitioner’s right to maintain the pe- 
tition does not put in issue the 
amount of his bill for labor per- 
formed. Ward v. Edmunds, 110 
Mass. 340. (3) Suretyship between 
the lessee, who had contracted for 
the material and railroad owner. 
Cleburne St. R. Co. v. Barber, (Tex. 
Civ. A.) 180 SW 1176. 

[c] Plea in abatement.—In an ac- 
tion for materialman’s lien, where 
the question whether a lien existed 
was one of fact, to be determined 
issues on trial of the 
case on its merits, the owners of the 
property are necessary parties and 
have no right to demand a hearing 
on the issue of the existence of a 
lien on a plea in abatement for mis- 
joinder of parties merely because 
they deny the existence of the lien, 
Atkinson v. Jackson, (Tex. Civ. A.) 
259 SW 280. 

Matters in issue under particular 
pleadings see supra §§ 607-609. 

§ eee of mortgagees see supra 

83. Gates v. O’Gara, 145 Ala. 665, 
39 S 729; Murphy v. Watertown, 112 
App. Div. 670, 99 NYS 6. 

[a] Rule applied.—Where plain- 
tiff sued to enforce a contractor’s 
lien for the construction of a build- 
ing, and did not allege that he was: 
entitled to a lien as a materialman, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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ing,®* and material allegations admitted on the plead- 
However, the permission of 
the introduction of evidence without objection re- 
lating to an issue not presented by the pleadings 
may amount to a consent to try such issue.*¢ 

The court may determine whether a deed 
by the owner was in fact a mortgage where neces- 
sary to a determination of whether the proceeding 
However, where it is con- 
tended that improvements were made under a con- 
tract with the agent of the owner, a question of title 
as between the owner and the occupant of the 
premises has been held immaterial.** 
ground that title cannot be tried, it has been held 
that a claimant asserting a lien upon a structure 
only cannot in support thereof show that title to 
the land upon which the structure was located was 
not acquired until after the lien attached.’® Where 
the complaint alleges that a defendant is the owner 
and that he took title subject to plaintiff’s len, 
evidence which tends to show that defendant’s title 
was derived through a foreclosure sale upon a first 
mortgage which was superior to claimant’s lien is 


ings are not in issue.*® 


Title. 


was brought in time.*? 


admissible under the pleadings.*? 
Pleading showing no lien. 


Where the petition 
states a cause of action for a recovery of sums 
claimed to be due for labor and materials, evidence 
may be introduced under it, although the facts stated 
show that plaintiff is not entitled to a lien.®* 
Issues affecting other lienors or encumbrancers. 
Under statutes contemplating the determination of 
all liens and encumbrances in one proceeding,®? 
where other lienors are made defendants, but are 
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Upon the 


ation.®§ 


[§ 638] b. Variance—(1) In General. 
tion to foreclose a mechanic’s lien the trial must 
be conducted and a conclusion reached, as in other 
cases, secundum allegata et probata.®® For example, 
under an allegation that the owner has funds avail- 
able in his hands, it cannot be proved that the owner 
has paid in advance and in bad faith.t 
must recover, if at all, upon the contract as alleged 
and proof of another contract or of terms different 
from those alleged will be fatal,* and if the con- 


as against the owner in reality plaintiffs, their rights 


he was not entitled to enforce a lien 
for the furnishing of material for 
the plasterer’s scaffold. Gates v. 
. O’Gara, 145 Ala. 665, 39 S 729. 

' ‘Amendment to conform to proof 
see supra § 631. 

Necessary allegations by claimant 
see supra §§ 576-601. 

84 Whiting v. Koepke, 71 Conn. 
47, 40 A 1053. 

Sufficiency of judgment, findings, 
ete., see infra §§ 716-720, 730. 

85. Robison v. Mitchel, 159 Cal. 
581, 114 P 984; Westhus v. Spring- 
meyer, 52 Mo. 320; Mills v. Olsen, 43 
Monti 129,'115 P 33. 

[a] New matter atoll is not de- 
nied as required by statute is not in 
issue. McEwen v. Union Bank, etc., 
Co., 35 Mont. 470, 90 P 359 (title in 
defendant by purchase at foreclos- 
ure of a prior mortgage). 

Cross references: 

Admission by failure to deny see su- 

pra § 606. 

Burden to prove matters admitted 

see infra § 641. 
Instruction submitting 

mitted see infra § 714. 

86. Beach v. Wakefield, 107 Iowa 
567, 76 NW 688, 78 NW 197. 

87. Denkman v. Newbanks, 220 
My A. 515; 

88. Daly v. Arkadelnhia Milling 
Co., 126 Ark. 405, 189 SW 1053. 

89. Williams v. Mountaineer Gold 
a Go 102 Cal. 134, 34 P 702, 36 


ie 

90. Weinstein v. Montowese Brick 
Co., 91 Conn. 165, 99 A 488 

91. Uncle Sam Oil Co. vy. Rich- 
ards, 60 Okl. 63, 158 P 1187. 

92. See supra § 511. 

93. Hill v. Flatbush Consumers’ 
aes Co., 143 App. Div. 559, 127 NYS 

94. Flaum v. Picarreto, 226 N. Y. 
468, 123 NE 739 [rev 178 App. Div. 
952 mem, 165 NYS 1086 mem]; Malt- 
by v. Charles P. Boland Co., 152 App. 
Div. 596, 137 NYS 470; Hill v. Flat- 
bush Consumers’ Ice Co., 143 App. 
Div. 559, 127 NYS 961. 

[a] Action by principal contractor 


matter ad- 


| 


pending against the owner will not 
prevent his having a determination 
of the sufficiency of the performance 
by subcontractors within the _ re- 
quirements of the principal contract 
and as to the rightfulness of a re- 
fusal by the architect of a certifi- 
cate. Maltby v. Charles P. Boland 
Co., 152 App. Div. 596, 137 NYS 470. 

{[b] Priority of lien as between 
lienor defendants held to be properly 
in issue. Flaum v. Picarreto, 226 
N. Y. 468, 123 NE 739. 

95. Gale-Gunner Lumber Co. v. 


eee Bros., 186 Minn. 118, 161 NW 
Ui 
96. 


Chicago State Bank v. Plum- 
mer, 54 Colo. 144, 129 P 819. 

97. Los Angeles Pressed Brick 
Co. wi Higgins,—8- Cal.>A. 514,. 97 P 
414, 420. 

$8. Geweke vy. Hilsinger, 177 Ill. 
A. 467. 

99. Ga.—Jennings v. Huggins, 125 


Ga. 338, 54 SE 169. 

Tll.—Stein v. Schultz, 23 Ill. 646; 
Cosgrove v. Farwell, 114 Ill. A. 491; 
awa Vv. Huverstuhl, LOSenhi1:s Ac 
461. 

N. Y.—Case, ete, Mfg. Co. y. 
Young Impr. Corp., 181 App. Div. 
740, 168 -NYS 1025; Hecla Iron 


Works y. Hall, 115 App. Div. 126, 
100 NYS 696; Brandt v. New York, 
110 App. Div. 396, 97 NYS 280 [aff 
186 N. Y. 599 mem, 79 NE 1101 
mem]. 

Or.—Johnson v. Bere 83 Or. 
a8 154 Pi 685,168 P 4 

R. T.—Long Island 5. ick Co. 
Arnold, 18 R. I. 455, 28 A 801. 

Tex.—Lipscomb v. Adamson Lum- 
ber Co., (Civ. A.) 217 SW 228. 

Wis.—Charles. Baumbach Co. 
Laube, 99 Wis. 171, 74 NW 96. 

[a] Variance as to notice.—Under 
a statute requiring the subcontractor 
to give notice to the owner or his 
agent or if they could not be found 
in the county to file the notice in the 
office of the circuit court clerk, an 
allegation of notice served could not 
be proved by evidence of the filing 
of a notice in the clerk’s office. 


Vv. 


Vv. 
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may be determined notwithstanding a default in 
pleading by plaintiff instituting the proceedings.®* 
Each lienor is entitled to have ‘his ease determined 
upon the facts which he has properly pleaded and 
proved,** and at least as against a general objection, 
evidence may be admitted if it is admissible in 
support of a claim asserted by any lienholder.® 
| the fact that the owner has allowed a default judg- 
ment to be taken against him will not prevent a 
mortgagee defendant from proving payment as 
against plaintiff where the judgment is not so al- 
leged that he may attack it for fraud or collusion.*® 
The consolidation, for the purpose of trial, of actions 
by contractors, materialmen, ete., against ‘the owner, 
does not change the issues in the ‘respective cases, 
or render ineffectual admissions in the pleadings be- 
tween the contractors and owner.®* 

In an action by the owner for a general settle- 
ment, where the petition prays for an accounting and 
an ascertainment by the court of the amount due 
from the owner to the contractor, items claimed for 
extra work may properly be taken into consider- 


So 


In an ac- 


Claimant 


Charles Baumbach Co. v. Laube, 99 
Wis. 171, 74 NW 96. 

{[b] Wariance as to title—(1) A 
vendee’s equitable ownership cannot 
be subjected to’a lien on a petition 
against the vendor and his interest 
as owner in fee. Long Island Brick 
Co. v. Arnold, 18 R. I. 455, 28 A 801. 
(2) There is no variance between a 
description of the title to the prop- 
erty as being in two persons’ names, 
“copartners doing business)” etc., 
and proof that the title is in them as 
tenants in common. Merritt  v. 
Crane Co., 4126) Ill, A. 337) [aff 225 Tl: 
181, 80 NE 103]. 

1. Hudson River Blue Stone Co. 
v. Huntington, 143 App. Div. 99, 103, 
128 NYS 25. 

“It cannot be averred that the con- 
ditions exist which entitle him to a 
foreclosure of the lien, under one 
view, and then prove that the facts 
are different, and that he is entitled 
to the lien because the defendant has 
been guilty of a fraudulent effort to 
get away from the operation of the 
statute.’”’ Hudson River Blue Stone 
Co. v. Huntington, supra. 

2. Ala.—McGrew v. Earnest, 167 
Ala. 531, 52 S 639. 

Cal.— Wilson vy. Hind,*1138" Gal. 357, 
45 P 695; Wagner v. Hansen, 103 
Cal. 104, 37 P 195; Reed v. Norton, 
99 Cal. 617, 34 P 333; Eaton v. Mala- 
testa, 92 Cal. 75, 28 P 54; Jones v. 
Shuey, 5 Cal. Unrep. Cas. 17, 40 Puy. 


Colo.—Fischer v. Hanna, 8 Colo. 
Aspen TB 303. 

Ill.—Randolph v. Onstott, 58 Ill. 
52; Bush v. Connelly, 338 Ill. 447; 
Stein v. Schultz, 23 Ill. 646; Van 
Court v. Bushnell, 21 Ill. 624; Car- 


roll v. Craine, 9 Ill. 568; Kimball v. 
Cook, 6 Ill. 423; Pierce v. Barnes, 106 


Ill. A. 241; Kewanee Boiler Co. v. 
Genoa Electric Co., 106 Ill. A, 230; 
Peck v. Standart, 1 Ill. A. 228. 


Ky.—Phalin. v. Standard Planing 


Mill Co., 199 Ky. 495, 251 SW 635. 
ry ao v. French, 9 Gray 
“"Mo.—Lepage v. Laux, (A.) 211 
SW 898. 
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tract, as stated in the complaint, is too indefinite 
to support a lien, it cannot be shown by the evidence 
So if a claimant 
alleges performance on his part he can recover only 
by establishing that fact, and anything short of a 
substantial performance will not do in the absence 


to be more specific and precise.* 
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items for extra 
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hag been held that under an allegation of an express 
contract plaintiff cannot recover on a quantum 
meruit,? the fact that claimant fails to recover for 


work not included in an‘ express 


contract will not prevent a recovery for the. work 
done under the contract;!° and if claimant sues for 


of allegations justifying or authorizing such proof.4 | work and labor performed and materials furnished, 


If the proof follows the allegations in essential par- 
‘tieulars, variances which are not substantial should 
be disregarded,® no one being misled to his injury ;° 
and if an allegation of the complaint is admitted by 
the answer it becomes unnecessary to prove such 
allegation, and a variance between such admitted 
allegation and proof offered is immaterial.’ 
clusion of the pleader as to the effect of the contract 
may be disregarded in determining whether there is 
a variance between the pleading and proof thereof.® 

Express contract and quantum meruit. 


N. Y.—Hauptman v. Halsey, 1 E. 
D. Smith 668; La Pasta v. Weil, 20 
Misc. 554, 46 NYS 275. 

Tex.—Gilbert Mfg. Co. v. Connel- 
lee, (Civ. A.) 253 SW 551. 

Wis.—Security Nat. Bank v. St. 
Croix Powder Co., 126 Wis. 370, 105 
NW 914, 

[a] Matters not constituting va- 
riance.—(1) Where the contract is 
set out in extenso any error in Stat- 
ing the terms or legal effect of the 
contract when so set out will be re- 
jected as surplusage. Austin v. 
Wohler, 5 Jill. A. 300. (2) Evidence 
of furnishing of materials at the 
request of defendant at a certain 
price and bill rendered therefor is 
not variant from allegations that the 
materials were furnished at defend- 
-ant’s verbal request and that he ver- 
bally agreed to pay a certain sum 
therefor, and a notice stating that 
they were furnished at a specified 
price at the-special instance of de- 


fendant. Wolfley v. Hughes, (Ariz.) 
eile eneisy ba 
[b] Date of contract.—Under an 


allegation that the contract was 
made ‘on or about” August 1, of a 
certain year, proof that it was made 
on June 15 of that year does not con- 
stitute a variance. Toan y. Russell, 
PA, SAS 16.29" 


38, Walder-\v. “French, -°9 ‘Gray 
(Mass.) 393. 
4 Gates v. O’Gara, 145 Ala. 665, 


389 S 729; Herdal v. Sheehy, 173 Cal. 
163, 159 P 422; Hecla Iron Works v. 
Hall, 115 App. Div. 126, 100 NYS 
696; Brandt v. New York, 110 App. 
Div. 396, 97 NYS 280 [aff 186 N. Y. 
599 mem, 79 NE 1101 mem]; Morow- 
sky v. Rohrig, 4 Mise. 167, 23 NYS 
880; Wolke v. Schmidt, 112 Or. 99, 
228 P 921. 

[a] Performance of original con- 
tract in an action by subcontractor. 
—Where the subcontractor’s right 
depends upon the performance of the 
contract of the general contractor, 
an allegation of performance of such 
contract cannot be_ sustained by 
proof of a substantial completion by 
the owner after abandonment by the 
contractor in the absence of an 
amendment of the complaint. Beecher 
v. Schuback, 1 App. Div. 359, 37 NYS 
325 [aff 158 N. Y. 687 mem, 53 NE 
1123 mem]. 

5. Cal.—Christenson Lumber (Co. 
v. Buckley, 17 Cal. A. 37, 118 P 466. 

Tll.— Loeff v. Meyer, 209 Ill. A. 382 


fat "284 ST 174)" 119 NE -9087; 
Moorehead vy. Eggmann,, 190 Ill. A. 
578. 


Ind.—McCarty v. Burnet, 84 Ind. 


23; Beach v. Huntsman, 42 Ind. A. 
205, 85 NE 523. 
Iowa.—Nichols v. MRoberts, 144 


Iowa 212, 122 NW 842. 
Tex.—Melcher v. Higbee, (Civ. A.) 
165 SW 478. 
[a] Variances held not fatal.— 
(1) Allegation not setting up written 


A con- | agreement.” 


cording to that 
While it 


contract and proof of written con-, 
tract. Beach v. Huntsman, 42 Ind. 
A. 205, 85 NE 523. (2) Allegation | 
of written contract and proof of) 
contract but partially in writing. 
Stepina v. Conklin Lumber Co., 134 | 
TM. HA.) HB, 1 4¢3) Allegation, of ‘con- 
tract price and proof of different | 
price by contract introduced in evi- 
dence. Christenson Lumber Co. v.)| 
Buckley, 17 Cal. A. 37, 118 P 466. | 
(4) Allegation that materials were} 
to be paid for according to reason- 
able market value and evidence that 
price was fixed, where fixed price 
was also market value. Barrett- 
Hicks Co. -v. Glas, 14 Cal. A. 289, 111 
P 760. (5) Allegation that work was 
to begin and end on specified days 
and proof that it began and ended on 
other days. Martin v. Eversal, 36 
Til... 222: (6) Allegation that mate- 
rial was furnished for dwelling and 
proof that small portion was for a 
wood shed on the same lot. Lucas 
v., Gobbi, 10 Cal. A. 648, 103 P 157. 
(7) Allegation that plaintiff's as- 
signors were a partnership. and 
proof of such fact. Lucas v. Gobbi, 
supra. (8) Between allegation that 
complainant was to be paid a reason- 
able sum for extra work and proof | 
that after accepvtance of the work, 
defendant agreed to pay a stipu- 
lated sum therefor. Webb v. Kuns, 
6.\Cal.. Unrep.3Casio7, /54- Pays 090 
Allegation that defendant was owner 
of the land and proof that he was 
owner of the building with right to 
remove it and tenant for years of 
the land. McCarty v. Burnet, 84 
Ind. 23. (10) Answer alleging that 
plaintiff was required to give a 
guaranty with sureties to the satis- 
faction of the owner and proof that 
plaintiff was to furnish a guaranty 


satisfactory to the owner. Nichols 
v. Roberts, 144 Iowa 212, 122 NW 
842. (11) Allegation of a contract 


including certain work and proof of 
a contract including that and addi- 
tional work where the provision for 
the work not alleged is separable. 
Rockwell v. Light, 6 Cal. A. 5638, 92 
P 649. : 

[b] Several contracts.—There is 
no material variance between a com- 
plaint upon the theory of a single 
contract and evidence showing that 
the lien was founded upon several 
separate contracts. Consolidated 
Lumber Co. v. Bosworth, Ine., 40 
Cal. A. 80, 180 P 60; Acme Lumber 
Co. v. Wessling, 19 Cal. A. 406, 126 
Peal Gn 

[c] A mistake in the pleader’s 
nomenclature will be disregarded. 
Dougherty-Moss Lumber Co. Vv. 
re aap 114 Mo, A. 578, 90 SW 
405. 

{dJ Bule applied.—Where a me- 
chanic’s lien note described the land 
as “lot 14, block 41,” while the fore- 
closure petition and the contract 
described it as the “west half of lot 


Joint contracts. 
ants contracted jointly, plaintiff must recover ac- 


as on the common counts, as well as on a special 
contract, his suit cannot be dismissed for failure to 
prove a performance of the contract on his part.’ 
There is no fatal variance between an allegation 
of an express contract to pay the reasonable value 
of materials furnished and proof of an implied 


Where it is alleged that defend- 


theory.'* Under this rule, it has 


been held that, where it is alleged that husband and 


14, block 41,’ the note and 
being made a part of the 
the variance was not fatal. 
Hag tUabee, (Tex, . Civ. A165 Swi 
6 Cal—Acme Lumber. Co. 
Wessling, 19 Cal. A. 406, 126 P 16 
California Portland Cement Co. v. 
Wentworth Hotel Co., 16 Cal. A. 692, 
113 PALO 1432 : 
Colo.—Chicago Lumber Co. Vv. 
Newcomb, 19 Colo. A. 265, 74 P 786. 
Mich.—Zilz vy. Wilcox, 190 Mich. 
486, 157 NW 77. 
Mo.—Dougherty-Moss Lumber Co. 
y pomer 114 Mo. A. 578, 90 Sw 


contract 
petition, 
Melcher 


Ve 
7 
4, 


Mont.—Wertz v. Lamb, 43 Mont. 
Ag Ae SOF 

Or.—Osborn v. Logus, 28 Or. 302, 
37 P 456,-38 P 190, 42 P 997. 

7. Lucas v. Gobbi, 10 Cal. A. 648, 
103 P 157; Wisconsin Red Pressed 
Brick Co. v..St. Peter St. impr. Coj, 
46 Minn. 231, 48 NW 1022. 

[a] Matters not denied.—While a 
fatal variance may be created be- 


tween a lien claim and complaint on: 


the one side and the proof on the 
other by showing that the lien did 
not cover the entire building, where 
the pleading shows a lien on the en- 
tire building and the allegation is 
not denied and the claim is in con- 
formity with the allegation, there is 
no variance. Brunner v. Marks, 98 
Cal. 374, 33 P 265. 


8... 1Becky Coals ete, Go; ove iaeAS 
Peterson’ Mfg. Co., 237 Ill. 250, .86 
NE 715. 

9. Johnson v. Paulson, 83 Or. 238, 


154 P 685, 163 P 435. 


10. Johnson vy. Paulson, supra. 

11. Kealing v. Voss, 61 Ind. 466. 

[a] The suit may be on a quan- 
tum meruit notwithstanding a 
special contract, but the recovery 


will be for the reasonable value of 
the work and cannot exceed the con- 
tract price. Kick v. Doerste, 45 Mo. 
A. 134: Jiodd v; Duncan,, 9 Mo, A. 


Harbridge v. Six Points Lum- 
» Le Ariz’ 339, 152 Pes 60 

18. Cocciola v. Wood-Dickerson 
Supply Co., 152 Ala. 283, 44 S 541; 
Garrison v. Hawkins Lumber Co., 
111 Ala. 308, 20 S 427; Cosgrove v. 
Farwell, 114 Ill. A. 491; Munster v. 
Doyle, 50 Ill. A. 672; Coen v. Bett- 
man, 166 Mo. A. 671, 150 SW 1137; 
Thurston v. Schroeder, 6 R. I. 272. 
But see Kruger v. Braender, 3 Misc. 
275, 23. NYS 324 [aff 1 Misc. 509, 20 
NYS 991) (where a joint contract 
was alleged with the owner of a 
building and a_ contractor, under 
which plaintiffs claimed to have fur- 
nished materials, while the evidence 
showed only a several contract with 
the owner, this cannot be urged by 
the owner as a defense, since in 
either event he is liable). 

[a] Separable contract for differ- 
ent houses.—An allegation of a 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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wife are owners and parties to the contract, evidence 
that the husband had no interest and was not a 
On the other hand, it 
has been held that the fact that a petition de- 
seribes land as owned by a man and his wife, 
whereas they were not joint owners, is not fatally 
variant from the proof,!> and that, 
alleged that husband and wife, owners by entirety, 
contracted for the building to be erected upon the 
premises, the fact that the wife did not join ee 
not render the petition insufficient,® and that, 1 
the case of community realty, an allegation that 
the husband and wife made the contract was not 
fatally variant from proof that the husband alone 


party is a fatal variance.14 


made it, there being no showing 
defendant.17 


Contract with owner or contractor. 
been held that a subcontractor who alleges that his 
work was done under an agreement with the contrac- 
tor cannot establish a hen for work under a con- 
tract with the owner,'® there is, in a jurisdiction 
where, if the contract between the owner and con- 
tractor is void because not recorded, a lien may be 
maintained for materials furnished to the contractor 


contract with two persons jointly 
will not sustain proof of a divisible 
eontract for separate materials for 


different houses of either party. 
McAdow v. Miitenberger, 75 Mo. A. 
346. 

14. Munster v. Doyle, 50 Ill. A. 
672. 

15. Dodge v. Hall, 168 Mass. 435, 
47 NE 110. 


16. C. A. Brockett Cement Co. v. 
187 Wo! VAs 32:2, 173-S'W. 727. 
Dallas Plumbing Co. v. Har- 
rington, (Tex. Civ. A.) 275 SW 190 
(holding the allegation substantially 
established). 

18. Hauptman v. Halsey, 1 HB. D. 
Smith (N. Y.) 668; La Pasta v. Weil, 
20 Misc. 554, 46 NYS 275. 


19. See supra § 133. 
20. Yancy v. Morton, $4 Cal. poe 
20 Pa iS haeas: av. Rea, LO Cal? “A; 


641, 102 P 822; Jackman v. Atchison, 
etc., R. Co., 24 N. M. 278, 170 P 1036. 


21. Coss v. MacDonough, 111 Cal. 
662, 44 P 325. 

22. Ala.—Robinson v. Crotwell 
Bros. Lumber Co., 167 Ala. 566, 52 S 
N33. 

Cal.—Buell v. Brown, 131 Cal. 158, 
63 P 167; Palmer v. Lavigne, 104 
Cales0n sie act. 

Mass.—Bristow Vv. Evans, 124 
Mass. 548. 

Mo.—Poppert v. Wright, 52 Mo. A. 
576. 

N. Y.—Borkstrom vy. 138 


Ryan, 
App. Div. 183, 122 NYS 878. 

Or.—Joshua Hendy Mach. Works 
v. Pacific Cable Constr. Co., 24 Or. 
152,.33 PR 4038: 

{a] Statement of amount.—There 
is no material difference between a 
statement of the amount due with- 
out setting out the credits in a lien 
claim and a statement of the whole 
amount of the debit side of the ac- 
count and also of the credits in the 
building. Lucas v. Rea, 10 Cal. A. 
641, 102 P 822. 

[b] The objection should specifi- 
cally point out wherein the variance 
between a complaint and a lien no- 
tice offered in evidence’ exists. 
Georges v. Kessier, i31 Cal. 183, 63 
P 466. 

23. Buell v. Brown, 131 Cal. 158, 
63 P 167; Finn v. Diamond Laundry 
Cort 52 Cal nAs294) 1985P 1657. 

fa] Extra work.—Work which al- 
though described in the pleading as 
extra work is in fact comprised by 
that shown by the contract set out 
in the notice of lien cannot be re- 
covered for as extra work. Finn v. 
Diamond Laundry Co., 52 Cal. A. 
294, 198 P 657. 

{b] Held no variance.—Where the 
lien contains nothing about a con- 
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where it is 


tractor.?1 


Notice. 


of prejudice to 
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as if they had been furnished at the personal in- 
stance of the owner,!® no variance between an alle- 
gation that they were so furnished and proof that 
they were furnished to the contractor,*° and the 
fact that a subcontractor is entitled under the stat- 
ute to enforce his claim against the owner where 
the original contract is void does not render him 
an original contractor so as to create a variance 
from his complaint in which he sues as subcon- 


[§ 639] (2) Between Pleading and Lien Claim or 
A material and substantial variance be- 
tween the essential allegations of claimant’s plead- 
ing and the lien claim or notice will be fatal,?? 
as, for example, with reference to the terms of the 


contract,?? or the parties to the contract,?* or the 


While it has 


contract.?® 


tract, and the complaint states the 
facts the same way, but avers that 
the terms, time given, and conditions 
“of the contract” were, etc., it will 
not be assumed that the pleader 
meant a contract other than such 
as would be implied. Olson-Mahoney 
Lumber Co. v. Dunne Inv. Co., & 
CaleAteco are loo eal (a. 

{c] Wariance held fatal.—Between 
a petition alleging a contract to 
furnish materials for three houses 
on contiguous lots at a lump price 
of five hundred and twenty-five dol- 
lars, and a lien account for the ma- 
terial in one of such houses at the 
price of one hundred and _ seventy- 


five dollars. Poppert v. Wright, 52 
Mo. A. 576. 

24, Palmer vy. Lavigne, 104 Cal. 
30, 87 P T7715. 

Tal Husband and wife.—A _ vari- 


ance is fatal where the claim and 
notice of lien state that the eontract 
was made with the wife and the 
complaint alleged that it was made 
with both husband and wife. 
Palmer v. Lavigne, 104 Cal. 30, 37 


PETS: 

{b] Petition held not to allege 
joint contract.—A lien claim by a 
materialman which states a contract 
for the delivery of material to one 
alleged to be authorized by the 
owner of the premises to erect an 
improvement is not fatally variant 
from a petition which alleges that 
the person to whom the material is 
furnished is an equitable owner of 
the premises and that the contract 
for the sale of the material was made 
with him, he being at the time duly 
authorized to act both in his own 
right in so far as he was the actual 
owner of the property and also to act 
for the holder of the legal and record 
title. Berkshire Lumber Co. v. J.S. 
Chick Inv. Co., 170 Mo. A. 1, 155 SW 
904. 


[ec] There is no variance between 
a complaint in which plaintiffs sue 
in their individual capacity and as 
copartners and the lien claim filed in 
the name of the partnership. Hol- 
den v. Mensinger, 175 Cal. 300, 165 
ByI50e 

25. Bristow v. Evans, 124 Mass. 
548; Joshua-Hendy Mach. Works v. 
Pacific Cable Constr. Co., 24 Or. 152, 
33 P 403. But see Driscoll v. Floyd, 
217 Mass. 38, 104 NE 473 (holding 
that, where the description contained 
in the petition to enforce the lien is 
sufficient, it must be considered on 
its own merits); Hannah, etce., Mer- 
ecantile Co. v. Hartzell, 125 Mich. 
177, 84 NW 52 (where the building 
on which a mechanic’s lien was filed 
was owned by defendant, and was 


deseription of the property.?5 
ting up an express contract and performance is in- 
consistent with a complaint seeking to enforce a lien 
for a quantum meruit after abandonment of the 
But variances which are not material or 
are merely technical and do not affect the claim or 
its identity will not be fatal;27 and it is held that 
incongruous matter in the lien paper not affecting 


So a lien claim set- 


built by_the contractor named in the 
lien, and was the only one built by 
him for defendant, and defendant 
did not own any lots other than 
those described in the complaint, a 
decree giving plaintiff a lien for 
material furnished will not be re- 
versed, on the ground that there was 
a variance between the description 
of the premises as filed with the 
register of deeds and in the com- 
Borkstrom v. Ryan, 


plaint). 

26. 138 App. 
Divi 183) 122 NYS” 878 

27. Ariz.—Wolfley v. Hughes, 71 


P. 952. 

Cal.—Brunner v. Marks, 98 Cal. 
374, 33 P 265; Reed v. Norton, 90 
Cal. 590; 26 P 767, 27 P 426: Olson- 
Mahoney Lumber Co. y. Dunne Inv. 
Coz SS0reealt A. Soa LOO Pawel a 
Newell vy. Brill, 2 Cal. A. 61, 88 P 76. 
Sao is —Nichols. v. Culver, 51 Conn. 

Ida.—Shaw v. Martin, 20 Ida. 168, 
Dee? 48532 

Ill.— Badenoch y. Hoffman, 50 Ill. 
A, 512, 

Ind.—Duckwall v. Jones, 156 Ind. 
682, 58 NE 1055, 60 NE 197; New- 
house v. Morgan, 127 Ind. 436, 26 NE 
158; Stephens v. Duffy, 41 tnd. A. 
385, 81 NE 1154, 88 NE 268; Clark v. 
Huey, 12 Ind. A. 224, 40 NE 152. 


Mo.—Marshall v. Hall, (A.) 200 
SW 770. 

Mont.—Bardwell v. Anderson, 13 
Mont. 87, 32 P 285. 

Utah.—Culmer vy. Clift, 14 Utah 
286, 47 P 85. 

Wash.—Griffith v. Maxwell, 20 
Wash. 403) 55° P 571. 

Wis.—North v. La Flesh, 73 Wis. 


520, 41 NW 638. 
Wyo.—Phelan.  v. Cheyenne Brick 
ee 26 Wyo. 498, 188 P 354, 189 P 


fa] Variances held immaterial.— 
(1) As to description of premises. 
Union Lumber Co. v. Simon, 150 Cal. 


(51,589 9 10774 108s" Brunner “vy: 
Marks, 98° Cal. 374, 33 P 265; Duck=- 
wall v. Jones,: 156 Ind. 682, 58 NE 


1055, 60 NE 797; Griffith v. Maxwell, 
20 Wash. 4038, 55 P 571. (2) As to 
parties, Reed v. Norton, 90 Cal. 590, 
26 P 767,-27 PB 426 (purchaser of ma- 
terial as contractor and agent in lien 
notice, and as agent in complaint); 
Shaw v. Martin, 20 Ida. 168, 117 P 
853 (initials of defendant’s name); 
Marshall v. Hall, (Mo. A.) 200 SW 
770 (statement that work was done 
under contract with husband and 
wife and allegation that contract 
was entered into with the. husband 
with the knowledge and approval of 
the wife who was the owner); 
Culmer vy. Clift, 14 Utah 286, 47 P 85 
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its validity and which may be rejected as sur- 
plusage will not give rise to a variance by reason 
of its omission from the pleading,”* and that a mere 
mistake in the lien notice may be corrected by the 
There is no material variance between 
the allegations and the statement where both refer 
to the same lot, the same building, the same labor, 
the same indebtedness, and the same contract be- 
Where the statute does 
not require the lien statement to set forth the ex- 
tent and character of the liability created by the 
contract, there is no fatal variance between a len 
claim stating that a certain individual was the con- 
tractor and a petition which states that he is the 
real owner,*? nor between a lien claim which states 
that the contract is made with an individual who 
is authorized and empowered by the owner to erect 


complaint.?° 


tween the same parties.*° 


(complaint alleging that plaintiffs 
furnished materials, at the request 
of defendant owner and his archi- 
tects, and the lien filed in proof stat- 
ing that the materials were fur- 
nished in pursuance of a contract 
made by plaintiffs with the princi- 
pal contractors); North y. La Flesh, 
73 Wis. 520, 41 NW 6383 (in an ac- 
tion to enforce a mechanic’s lien for 
material furnished to a husband to 
be used in building on his wife’s 
land, the fact that the petition for 
the lien charges the sale of the ma- 
terials to both defendants, while the 
complaint charges the sale to one 
of them alone, is an immaterial va- 
riance); Phelan vy. Cheyenne Brick 
Co., 26 Wyo. 4938, 188 P 354, 189 P 
1103. (3) As to amount or value. 
Bardwell v. Anderson, 138 Mont. 87, 
32 P 285; Phelan v. Cheyenne Brick 


Co., supra. (4) As to extra material 
for which nothing was. allowed. 
Newell v. Brill, 2 Cal. A. 61, 88 P 


76. (5) Statement of balance due in 


certificate, and of whole amount in 
bill of particulars in complaint. 
Nichols v. Culver, 51 Conn. 177. 


(6) As to time amount claimed was 
due. Badenoch vy. Hoffman, 50 Ill. 
A, 512. 

[b] Where there is no evidence 
of fraud, it is not important that the 
complaint is for a small amount, less 
than is called for in the notice of 
lien. Lucas v. Rea, 10 Cal. A. 641, 
102 P 822. f 

{c] Measurement established by 
statute.—Where wall measurement 
for brick was established by a stat- 
ute, and a petition for a mechanic’s 
lien alleged the furnishing and lay- 
ing of a specified number of ‘“‘mer- 
chantable brick, as per brick meas- 
urer’s measurement,” worth a cer- 
tain sum per thousand, and the ac- 
count filed was for furnishing and 
laying the same number of ‘‘mer- 
chantable brick,” at the same price, 
it was held that the account was to 
be construed as for such number of 
prick according to “wall measure- 
ment,” as prescribed by the statute 
for such measurement and not ac- 
cording to actual count, and that 
there was no variance between it 
and the petition. Doyle v. Wurde- 
man, 35 Mo. A. 330. 

fd] Pleading and lien paper con- 
strued together.—Where it plainly 
appears from the mechanic’s lien 
paper and the petition for enforce- 
ment of it, when construed _ to- 
gether, what the respective interests 
of defendants were, there is no fa- 
tal variance. Twitchell v. Devens, 
45 Mo. A. 283. 

28. Stone v. Taylor, 72°Mo. A. 482. 

29. White v. Stanton, 111 Ind, 
540, 13 NE 48; Newcomer v. Hutch- 
ings, 96 Ind. 119; Leiegne_ v. 
Schwarzler, 10 Daly (N. Y.) 547, 67 
HowPr 130. 

[a] Description of  property.— 
White v. Stanton, 111 Ind. 540, 13 
NE 48. 
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{b] Error in stating name of 
owner.—Leiegne v. Schwarzler, 10 
Daly (N. Y.) 547, 67 HowPr 180. 

30. Wigfield v. Akridge, 207 Ala. 
560, 93 S 612. 

31. Berkshire Lumber Co. v. J. S. 
Chick Inv. Co., 170 Mo, A. 1, 155 SW 
904, 

32. Berkshire Lumber Co. v. J. S. 
Chick Inv. Co., supra. 

33. See supra §§ 248-299. 

34. Whiting-Mead Commercial Co. 
v. Brown, 44 Cal. A. 371, 186 P 386; 
Acme Lumber Co. v. Wessling, 19 
Cali wss 406 S26) P67. Martina: 
Stewart, 204 Mass. 122, 90 NE 587; 
Commercial Sash, ete., Co. v. Thomp- 
Son, 17) Pan Dist. 996. 

{a] Held no variance.—(1) Lien 
claim speaking of the work as an 
improvement and proof of surfacing 
and waxing a floor. Hardwood In- 
terter Co. Inc; v. Buill,..24 iCal. A, 
129, 140 P 702, (2) Claim of sub- 
contractors for value of work and 
material up to cessation of labor, 
estimated at contract price, stated 
also to be the value thereof, and 
evidence that this was the value of 
the work and material, plus twenty 
per cent for their profits as sub- 
contractors, where the court allowed 
nothing for the profit but allowed 
for the value less the profit. Sweet 
Vic resno. Fotel: (Co, 1.74..Cal. 739, 
164 P 788, AnnCas1918D 346. (3) 
Claim of full performance and proof 
of modification reducing contract 
price. California Portland Cement 
Co, v. Wentworth Hotel Co., 16 Cal. 
A. 692, 118 P1038, 113; 

{[b] Wariance held fatal.—Claim 
based on written contract and proof 
relating in part to distinct verbal 
contract with a _ different person, 
Commercial Sash, ete., Co. v. Thomp- 
son, 17. Pa; Dist. 1996. 

35. See statutory provisions. 

36. Whiting-Mead Commercial Co, 
v. Brown, 44:Cal. A. 371, 186 P. 386; 
does Vv. Rea, 10 Cal, tA, 641), 1020P 


22. 

[a] Uncertain notice——In case 
the notice is uncertain as to 
whether claimant relies upon an ex- 
press or an implied contract, it can- 
not be said that failure to prove 
an express contract is a fatal vari- 
ance. Lucas v. Rea, 10 Cal. A. 641, 
102. P 822; 

37. See Pleading [81 Cye 702]. 

38. Cal.—California Portland Ce- 
ment Co. v. Wentworth Hotel Co., 
16: 'Cal. vA 692 0008 eos Wiss 

Ill.—Sorg v.. Crandall,288 Ill. 79, 
84 NE 181 [aff 129 Ill. A. 255, 266, 
and rev 129 Ill. A. 261]. 

Minn.—Althen vy. Tarbor, 48 Minn. 
18, 50 NW 1018, 81 AmSR 616. 
lytic v. Cutler, 51 Mo. A. 

Oh.—Kunkle v. Reeser, 5 OhS&CP 
422, 5 OhNP 401. 

Or.—Allen v. Elwert, 29 Or. 428, 
44 P 833, 48 P 54. 

Wash.—Peterman = y. Milwaukee 
Brewing Co., 11 Wash. 199, 39 P 452. 
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[§§ 639-640 


the improvement and a petition counting upon a 
joint contract by such individual and the owner.*? 
[§ 640] (3) Between Lien Claim and Proof. A 
material variance between a statement of the facts 
required by the statute to be contained in the lien 
claim®? and the proof is fatal.** 
ute requires the claim to contain a statement of the 
terms and conditions of the contract,®° if contro- 
verted, the terms of the contract must be proved by 
claimant substantially as set out in his notice of 
lien.2*> However, under the rules as to the material- 
ity of variance generally,?7 a recovery will not be 
defeated because of a variance which is not sub- 
stantial,*® or misleading,*® or prejudicial to defend- 
ant,*° as, for example, in the case of a variance in 
the date of completion, the statement being filed 
within the required time in any event,*? 


So where the stat- 


So, where 


[a] Variance held not substantial. 
—(1) As to items of account. 
Mesker v. Cutler, 51 Mo. A. 341. (2) 
As to the time of furnishing ma- 
terial and performance of labor. 
Sorg v. Crandall, 233 Ill. 79, 84 NE 
181 [aff 129 Ill. A. 255, 266, and rev 
129 Til. A. 261]. (3) As to dates of 
deliveries of material. Allen v. 
Elwert, 29 Or. 428, 44 P 823, 48 P 
54. (4) Between an affidavit that 
materials were furnished for the 
“alteration” of a house and evidence 
showing they were furnished for the 
“erection.” Kunkle vy. Reeser, 5 
OhS&CP 422, 5 OhNP 401. (5) Lien 
claim for material furnished for a 
“one-story refrigerating 
building and boiler house’ and 
proof that there were two buildings 
on the ground, where it is shown 
that they were so substantially con- 
nected as to make but one building, 
and that there could be no mistake 
as to the identity of the structure, 
Peterman vy. Milwaukee Brewing Co., 
11 Wash. 199, 39 P 452. 

39. Macomber v. Bigelow, 126 Cal. 
9, 58 P 312; Chicago Lumber Co. v. 
Newcomb, 19 Colo. A. 265, 74 P 786; 
Stetson, etc., Lumber Co. vy. W. & J. 
Sloane Co., 61 Wash. 180, 112 P 248. 

la] Held not misleading.—Claim 
that material was furnished for con- 
struction of a building and evidence 
that it was furnished for a balcony 
added by a lessee to a new building 
and more properly described as an 
alteration. Stetson, ete., Lumber Co. 
v. W. & J. Sloane Co., 61 Wash. 180, 
112 P 248. 

40. San Pedro aumber €o.. v: 
Schroeter, 156 Cal. 158, 103 P 888; 
Linne v. Stout, 41 Minn. 483, 43 NW 
377; Milton M. Sehnaier Co. v. 
Grigsby, 59 Misc. 595, 112 NYS 505 
[rev on other grounds 61 Mise. 325, 
113 NYS 548 (aff 132 App. Div. 854, 
117 NYS 455 [leave to app granted 
133. App. Diy. 899 mem; 118 NYS 
1125 mem, and aff 199 N. Y. 577 
mem, 93 NE 1125 mem])]. 

[a] Variance held not prejudicial. 
—(1) As to date of furnishing par- 
ticular items of materials. Linne 
v. Stout, 41 Minn. 483, 43 NW 377. 
(2) Notice of lien stating a claim on 
contract and proof on a quantum me- 
ruit. Milton M, Sechnaier Co.) -v. 
Grigsby, 59 Misc. 595, 112 NYS 505 
{rev_on other grounds 61 Misc. 325, 
113 NYS 548 (aff 132 App. Div. 854, 
117 NYS 455 [leave to app granted 
133 App. Div. 899 mem, 118 NYS 
1125 mem, and aff 199 N. Y. 577 
mem, 93 NE 1125 mem])j]. 

[b] Where defendants fail to 
answer, they cannot raise the ques- 
tion of variance between the claim 
of lien and the proof. Krenwinkel vy. 
Henne, 42 Cal. A. 580, 183 P 957. 

41. Cole v.: Uhl, 46 Conn. 296; 
Althen v. Tarbox, 48 Minn. 18, 50 
NW 1018, 81 AmSR 616; Mesker v. 
Cutler, 51 Mo. A. 341; Willard v. 
Fineh, 1221 °S..C.-1, ts Sm 302; 

[a] Where the last item in a lien 
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under the circumstances the wife in legal effect was | that material was delivered without such an agree- 


a party to th® contract, evidence that the contract 
was executed by the husband alone is not fatally 
variant from a statement that both husband and 
So if the lien claim states that 
the material was furnished to the contractor, there 
is no variance between the statement and proof 
of facts showing that the contract with the owner 
was void, and that under the statute the material- 
man may be deemed to have furnished the material 
Evidence as to work done showing 
the character of the improvement may be admitted, 
although it is omitted from the lien claim.*4 
Agreed price: Under a statute requiring the claim 
to contain a statement of the terms and conditions 
of the contract,*® it has been held that there is a 
fatal variance between a lien claim to the effect 
that there is no express agreement as to price and 
evidence that materials were furnished for such a 
It has, however, been held that on the con- 
trary there is no material variance between a state- 


wife were parties.*? 


to the owner.*? 


price.*® 


ment alleging an agreement as to 


statement is not proved, the claim is 
nevertheless valid if the statement 
is filed within the specified time 
the. last item stated and 

Lundell vy. Ahlman, 53 
. 57, 54 NW 936. 

[>] Contradiction of notice.—In 
order to determine the date when 
suit must be brought under Civ. 
Code (1912). ..§ 4119, .to’.bring. it 
within the six months’ period re- 
quired to preserve mechanic’s lien 
authorized by § 4113, the actual date 
of completion of labor may be shown 
as different from that stated in the 
notice of lien filed under § 4117, if 
the error is not misleading, not- 
withstanding § 4118, providing that 
the lien is not invalidated by inac- 
curacy of statement, relates only 
to description of the property and 
amount due. Willard v. Finch, 121 
S.C. 1,113 SH 302: 

42. Phelan v. Cheyenne Brick Co., 
26 Wyo. 493, 188 P 354, 189 P 1103. 

43. Davies-Henderson Lumber Co. 
v. Gottschalk, 81 Cal. 641, 22 P 860. 

44. Stevenson v. Woodward, 3 
Cal. A. 754, 86 P 990, 


45. See supra § 280. 

46. Consolidated Lumber Co. v. 
Oe CELL: Inc; 40% Cal.» A, /.80; §.1'80 
PPGO: 

[a] Evidence held not to show 


variance.—Consolidated Lumber Co. 
v. Bosworth, Inc., 40 Cal. A. 80, 180 
P 60; San’ Pedro Lumber Co. v. West, 
3 Gal, A. 9757, 86: Pi 993. 

47. Lucas v. Gobbi, 10 Cal. A. 648, 
103 P 157; Lucas v. Rea, 10 Cal. A. 
641, 102 P 822. 

48. Consolidated Lumber Co. v. 
Bosworth, Ince. 40 Cal. A. 80, 180 
P 60; Blanck v. Commonwealth 
Amusement Corp., 19 Cal. A. 720, 127 
P 805; Aeme Lumber Co. v. Wess- 


lines, 9) CalyicA., 406) i265 Pi i6T; 
Barrett- “eur Pe Vv. Glas, 14 Cal. A. 


289, 

several liens are 
founded on a_ statement of an 
agreed price for materials furnished, 
and the evidence shows in some in- 
stances that no price was agreed on, 
but further shows that the alleged 
agreed price in every instance was 
the reasonable value, the variance 
between the claims of lien and the 
proof is immaterial. Blanck vy. Com- 


monwealth Amusement Corp., 19 
Cal. A. 720, 127 P 805. 

49. Me.—Witham v. Wing, 108 
Me. 364, 81 A 100. 

Minn.—Lindquist v. Young, 119 
Minn. 219, 188 NW 28. 

N. Y.—Schwartz & Co., Ine. v. 
Aimwell Co., Inc., 204 App. Div. 769, 
198 NYS 838 [aff 2386 N. Y. 672, 142 
NE 330]. 


Or.—Christman v. Salway, 103 Or. 
$66, 205 P 541. 
Pa.—Philadelphia Fourth Baptist 


immaterial.48 


price and proof 


Church v. Trout, 28 Pa. 153. 

[a] Completion of contract. — 
Where, under the statute, if work is 
done or materials are furnished un- 
der an entire contract, it is not nec- 
essary to state in the lien claim the 
different times at which the work 
was performed or materials deliv- 
ered; it will be sufficient if the evi- 
dence shows that the completion of 
the contract was within six months 
of the time when the claim was 
filed although the day stated in the 
claim as the time of the completion 
of the contract may not correspond 
with the one established by the evi- 
dence. Philadelphia Fourth  Bap- 
tist Church v. Trout, 28 Pa. 153. 

‘50. McEwen v. Union Bank, etc., 
Co., 35 Mont. 470, 90 P 359; Hurwitz 
v. Calvin Realty Corp., 195 App.. Div. 
416, 186 NYS 276 

[a] A purchaser upon foreclosure 
of a mortgage made defendant has 
the same right as any other defend- 
ant to insist that plaintiff make out 
a case as against him. McEwen yv. 
Union Bank, etc., Co., 35 Mont. 470, 
90 P 359. 

[b] Satisfaction of correctness of 
demand.—Where the statute provides 
that the owner shall pay ‘on being 
satisfied of the correctness’ of the 
subcontractor’s demand in his stop 
notice,’ the subcontractor to recover 
against the owner must show either 
the express. satisfaction of the 
owner or produce evidence of facts 
and circumstances from which it 
may legitimately be inferred that 
he was Satisfied. Reeve v. Kernan, 
85 N. J. L. 641, 90 A 285. 

Dig eh. S.— Pioneer Min rCOomsnve 
Delamotte, 185 Fed. 752,108 CCA 90. 

Ark.—Royal Theater Co. v. Col- 
lins, 102 Ark. 539, 144 SW 919. 

Ga.—Stevens v. Georgia Land Co., 
122 Ga. 317, 50 SE 100; Hastmore v. 
Bunkley, 113 Ga. 637, 39 SE 105; 
Wynn v. South River Brick Co., 99 
Ga. 126, 24 SE 869. 

Ill—Dowsma v. Krueger, 205 Il. 
A. 609; Schmelzer v. Chicago Ave. 
Sash, etc., Mfg. Co., 85 Ill. A. 596; 
Wookey v. Slemmons, 65 Ill. A. 553; 
Munster v. Doyle, 50 Ill. A. 672. 

Iowa.—Hutton v. Maines, 68 Iowa 
65.03.0285 SIN W. 9: 

Mich.—Brennan v. Miller, 97 Mich. 
182, 56 NW 354. 

Minn.—L. Lamb Lumber Co. v. 
Benson, 90 Minn. 403, 97 NW 143; 
McDonald y. Ryan, 39° Minn. 341, 40 
NW 158. 

Mo.—Jose v. Hoyt, 106 Mo. A. 594, 
81 SW 468; Keller v. Carterville 
Bldg., etc., Assoc., 71 Mo. A. 465. 

Mont.—Missoula Mercantile Co. v. 
O’Donnell, 24 Mont. 65, 60 P 594, 991. 

Or.—Hunter v. Cordon, 32 Or, 443, 
52 P 182; Morehouse vy. Collins, 23 
Or 138,31 P) 295. 


ment, but that its actual market value corresponded 
to the agreed price stated in the claim,‘’ and that, 
where the reasonable market price of material and 
the stipulated price are the same, a variance between 
the lien claim and the proof as to whether or not 
materials were furnished for an agreed price is 


Matters not required to be stated. A variance 
between the proof and the claim as to matters which 
are not required by the statute to be stated in 
the claim is not fatal.*® 

[§ 641] J. Evidence—1l. Presumptions and Burden 
of Proof—a. General Rules. 
ing to enforce a mechanic’s lien has the same burden 
of proving his eause of action as rests upon com- 
plainant in other ciyil actions,°° and where the alle- 
gations of his pleadings are properly in issue, the 
burden of proof is on him to establish his right 
to a lien,®! and to show that he has complied with 
all of the essential requirements of the statute under 
which he claims,®? and if-other parties are permitted 


Claimant in a proceed- 


Tex.—Leeper-Curd Lumber Co. v. 
Barbuzza, (Civ. A.) 216 SW 216. 

Utah.—Greenhalgh y. United Tin- 
tic Mines Co., 42 Utah 524, 132 P 390; 
Hathaway v. United Tintic Mines 
Co., 42 Utah 520, 132 P 388. 

In an action by a subcon- 
or materialman, claimant 
must show the existence of the con- 
ditions which under the _ statute 
would entitle him to a lien. Stevens 
v. Georgia Land Co., 122 Ga., 317, 50 
SE 100; Wynn v. South River Brick 
Co5e39 "Ga. 126, 24 SE 869; Wookey 
v. jslemmons, 65 Il. A. dba 
S.—-Davis v. Alvord, 94 U. 
S. ey OM L. ed. 283. 

Colo. —Stidger v. McPhee, 15 Colo. 
A. topes 62 P 332. 

D. C.—Landvoight v. Melovich, 1 
App. 498. 

Ill.—Schaller-Hoerr Co. v. Gentile, 
153 Ill. A. 458. 
ace .—Killian v. BHigenmann, 57 Ind. 

Md.—Wehr v. Shryock, 55 Md. 334; 
Wilson vy. Wilson, 51 Md. 159. 

Mich.—Doetsch v. Wetlaufer, 157 
Mich. 202, 121 NW 746; Roberts v. 
Miller, 32 Mich. 289. 

Minn.—Farmers’ Bank vy. Winslow, 
3 Minn. 86, 74 AmD 740. 

Mo.—Anderson v. Volmer, 83 Mo. 
403; Boland v. Webster, 126 Mo. A. 
591, 105 SW 34; Darlington v. Tozer, 
88 Mo. A. 525 

Mont. —Rogers-Templeton Lumber 
Co. v. Welch, 56 Mont. 321, 184 P 
838; McGlauflin v. Wormser, 28 
Mont. 177, 72 P 428; Missoula Mer- 
cantile Co. v. O’Donnell, 24 Mont. 65, 
60 P 594, 991. 

Nebr.—Tidball v. Holyoke, 70 Nebr. 
726, 97 NW 1019; Urlau v. Ruhe, 63 
Nebr. 883, 89 NW 427; Cummins v. 
Vandeventer, 52 Nebr. 478, 72 NW 
955; Noll v. Kenneally, 37 Nebr. 879, 


56 NW 722; Hassett v. Curtis, 20 
Nebr. 162, 29 NW 295. 
NG AA Vreeland Bldg. Co. v. 


Knickerbocker Sugar Refining Co., 75 


Node: Wun bol) 68 tAy 21 by aL aimeAm coke 
812, 15 AnnCas 1083. 
N. Y.—Donnelly v. Libby, 31 N. 


Y. Super. 259; Conkright v. thomson, 
1B. D. Smith 661. 

Pa.—W. T. Bradley Co, v. Gaghan, 
208 Pa. 511, 57 A 985; Noar v. Gill, 
111 Pa. 488, 4 A 552; Hommel v. 
Lewis, 104 Pa. 465. ; 

Tenn.—Kay v. Smith, 10 Heisk. 41. 

Tex.—Reese v. Corlew, 60 Tex. 70; 
Lee v. O’Brien, 54 Tex. 635; Lee v. 
Phelps, 54 Tex. 367. 

W. Va—uU. S. Blowpipe Co. v. 
Spencer, 61 W. Va. 191, 56 SE 345; 
Central City Brick Co. v. Norfolk, 
etc., R.-Co., 44 W. Va. 286, 28 SE 926. 

Man.—McLennan vy. Winnipeg, 3 
Man. 474. 

[a] Failure of contractor to dis- 
pute claim.—In a contest between 


456 [40 C.J5.] 


to intervene in the action and file denials, as they are 
entitled to do, this will not relieve plaintiff of his 
burden of proof but he still has the affirmative of 
the issue to maintain.®® The proof, 


fined to the establishment of such 


properly in the cause and none other,®** and matters 
which are admitted or not denied by defendant’s 
pleading need not be proved,®® except as, under the 
practice in the particular jurisdiction, may be nec- 
essary in order to support a default judgment.°° 
Where claimant has established a prima facie case, 
the burden of evidence then shifts to the owner,°? 
and matter which may defeat plaintiff by way of 
defense must be proved by defendant,°® and so as 
to facts which rest peculiarly within defendant’s 
knowledge it is held that the onus of proving them 


is on him.®? 


Presumption of compliance with statute. 


proceeding by a subcontractor or 


materialmen and subcontractors, the 
general contractor’s failure to dis- 
pute the claim of which statutory 
notice had been filed with the owner 
and by him with the general contrac- 
tor is not prima facie evidence of 
the correctness of such claims as 
valid liens, as each claimant must 
establish the elements necessary un- 
‘der the statute to the validity of his 
lien. Bender v. Stettinius, 10 Oh. 
Dec. (Reprint) 186, 18 CincLBul 183. 

53. Hastmore v: Bunkley, 113 Ga. 
637, 39. SE. 105. 

54. Towa.—Hutton v. Maines, 68 
Iowa 650, 28 NW 9. 

Mont.—Wertz v. Lamb, 43 Mont. 
AT Ae P89) 

Nebr.—Hassett v. Curtis, 20 Nebr. 
162, 29° NW -295. 
. N, J.—Fay v. Thornton, 80 N. J. L. 


104, 76. A 321 [aff*8l N. J. L. 427, 80 
A 3267. 

N. Y.—Crawford v. O’Conner, 73 
IN.-¥. 600: . 


Wis.—Williams v. Lane, 87 Wis. 
152, 58 NW 77; Cook v. Goodyear, 79 
Wis. 606, 48 NW 860. 

{a] Under a general denial: (1) 


Every fact essential to recovery 
must be pleaded. Hutton v. Maines, 
68 Iowa 650, 28 NW 9, (2) Sale of 


material for purposes alleged must 
‘be proved. Hassett v. Curtis, 20 
Nebr. 162, 29 NW 295. (3) Owner- 
‘ship of the property upon which the 
lien is sought must be proved. Has- 
sett v. Curtis, supra. (4) Sufficiency 
of general denial see supra § 607. 

' [{b] Under a plea of nonliability 
to debt (1) the burden of establish- 
ing as against the interest of the 
parties so pleading that the provi- 
sions of the statute have been com- 
plied with is imposed on claimant. 
J. C. Vreeland Bldg. Co. v. Knicker- 
bocker Sugar Refining Co., 75 N. J. 
Wi. 551, 68° A’ 215, 127 AmSR 812, 15 
AnnCas 1083; Tomlinson v. Degraw, 
DON. a. 73, (2)) Plaintift was not 
required to prove ownership or estate 
of defendant in the property. Cor- 
nell v. Matthews, 27 N. J. L. 522. 

[c] Actual value in action based 
on contract need not be_ proved. 
Beattys v. Searles, 74 App. Div. 214, 
77 NYS 497. 

55. Cal.—Schmid v. Busch, 97 Cal. 
184, 31 P 893; Newell v.. Brill, 2 Cal. 
IS Ol Sd ee C6. 

T1l.— Lombard v. Johnson, 76 Ill. 599. 

Iowa.—Wheelock v. Hull, 124 Iowa 
752, 100 NW 8638; Beach v. Wakefield, 
107 Iowa ‘567, 76 NW 688, 78 NW 
197; Lewis v. Saylors, 73 Iowa 504, 
35 NW 601. 

Minn. — Wisconsin Red Pressed- 
Brick Co. v. St..Peter St. Impr. Co., 
46 Minn. 231, 48 NW 1022. 

Nebr.—South Omaha lumber Co. 
v. Central Iny. Co., 32 Nebr. 529, 49 
NW 429. : 

[a] Answers of other lien claim- 
ants.—Where it is necessary to prove 


MECHANICS’ LIENS 


statute.°° 
however, is con- 
elements as are 


In a 
materialman, it 


that a note was given in liquidation 
of a debt for which a lien existed, 
the silence of other parties in their 
answers claiming liens on the same 
property does not amount to such 
proof. Finch v. Redding, 4 B. Mon. 
(CKkeyeesia 

[b] Agreed facts need not be 
proved. Linek v. Johnson, (Cal.) 66 
P Ons. 

56. See Hicks v. Branton, 21 Ark. 
186 (where it appears that the statu- 
tory elements must be proved where 
defendant defaults in the pleading); 
Close v. Hunt, 8 Blackf. (Ind.) 254 
(where the allegations of the bill 
were uncertain and indefinite, al- 
though taken as confessed, no decree 
should be rendered unless the uncer- 
tainty is removed by evidence); 
Wagenhorst v. Wessner, 1 Woodw. 
(Pa.) 151 (under the early statute in 
Pennsylvania which made it neces- 
sary to file a copy of the lien in 
order to entitle plaintiff in a scire 
facias to a judgment for want of a 
sufficient affidavit of defense). 

Proof of cause of action in case of 
default see infra § 144 and generally 
Judgments § 408. 

57. Marianna Hotel Co. v. Liver- 
more, Hdys, ete. Cos, SLOT BArks 9245, 
154 SW 952; Central Lumber Co. v. 
Braddock Land, etc., Co., 84 Ark. 560, 
105 SW 583, 18 AnnCas 11; Rogers- 
Templeton Lumber Co. v. Welch, 56 
Mont. 321, 184 P 888. 

58. Ark.—Long v. Abeles, 77 Ark 
156, 98 SW 67. 

Ill.—Abhau v. Grassie, 262 Ill. 636, 
104 NE 1020, AnnCas1915B 414. 

fowa.—Herbert v. Lloyd, 139 Iowa 
440, 116 NW 718. 

Minn.—MecCausland v. West Du- 
luth Land Co., 51 Minn. 246, 53 NW 464. 
Geen ee ee v. Wirtel, 59 Mo. A. 

N. Y.—Doughty v. Devlin, 1 E. D. 
Smith 625; Rudd v. Davis, 1 Hill 277. 

Pa.—Green v. Thompson, 172 Pa. 
6095 33 A 2025 INoar ryan Gillie 11) ea. 
488, 4 A 552; Hommel v. Lewis, 104 
Pa. 465; Dougherty v. Loebelenz, 9 
Pa. Super. 344, 48 WklyNC 447. 

Wash.—Kruegel vy. Kitchen, 33 
Wash, 214, 74 P 373. 

[a] Prior lien statement. — In 
order to preclude a mechanic from 
enforcing the lien subsequently filed 
defendant must make it affirmatively 
appear that the preceding lien state- 
ment filed by plaintiff was a valid 
statement and against the same 
property, this being a matter of de- 
a Hormann v. Wirtel, 59 Mo. A, 


[b] Want of licemse.—Where the 
trustee under a trust deed defended 
a suit to enforce a mechanic’s lien 
on the ground that claimant had no 
contractor’s license, as required by 
municipal ordinance, the possession 
of the license is only collaterally in- 
volved, and the burden of proof on 


.% i i ae a 
é ae 


[§§ 641-642 


will be presumed that the owner and the contrac- 
tors have complied with the provisions of the 


Under a bill for a general settlement for the 
purpose of adjusting the claims of all lienors,*t 
the burden is upon the lienors to prove every fact 
required by statute to establish their right to a hen 
on the premises.°” 

[§ 642] b. Reliance on Credit of Property. In 
general the burden of proving that material or labor 
was furnished on the credit of the building is upon 
claimant,®* but where there is nothing in the record 
in negation of a lien, it will be presumed that ma- 
terial was furnished on the security afforded by the 
property in which it entered.** 
that the credit of the building is relied on where 
claimant has complied with all of the provisions 
of the Lien Law,®® and where he shows that the 
material or labor was furnished on or about the 


So it is presumed 


that -issue is upon the _ trustee. 
Abhau v. Grassie, 262 Ill. 636, 104 
NE 1020, AnnCasi915B 414. 

[ec] Under replication.—A reply 
alleging that plaintiff has no knowl- 
edge or information sufficient to 
form a belief as to the matters al- 
leged in defense subjects defendant 
to the same burden of proving and 
gives plaintiff the same right of con- 
troverting the allegations of the 
answer as a denial would have done. 
Banks v. Moshier, 73 Conn. 448, 47 
A 656. 

59. Leftwich Lumber Co. v. Flor- 
ence Mut. Bldg., ete. Assoc., 104 
Ala. 584, 18 S 48; Iowa Brick Co. v. 
Des Moines, 111 Iowa 272, 82 NW 


60. Nielson v. Enchius, 212 Ill. A. 
9 


61. See supra § 616. 

62. Hacken v. Isenberg, 288 Ill. 
589, 124 NE 306 [rev 210 Ill. A. 120]. 

[a] Rule applies against the in- 
terest of the lessee as well as the 
interest of the owner of the fee. 
Hacken v. Isenberg, 288 Ill. 589, 124 
NE 306 [rev 210 Ill. A. 120]. 

63. Voigtmann We Wilmington 
Trust Bldg. Corp., 23 Del. 265, 78 A 
920; McCartney v. Buck, 13 Del. 34, 
12 A 717; House Wrecking Salvage, 
v. Gartrell, (Mo. A.) 204 


64. Eufaula Water Co. v. Addy- 
ston Pipe, ete, Co., 89 Ala. 552. 3°S 
25; Smith-Anthony Stone Co. v. 
Spear, 65 Mo. A. 87; Green v. Thomp- 
son, 172 Pa. 609, 33 A-~702; Noar v. 
Gill, 111 Pa. 488, 4 A 552; Hommel v. 
Lewis, 104 Pa, 465; Rider-Ericsson 
Engine Co. v. Fredericks, 25 Pa. 
Super. 72; Dougherty v. Loebelenz, 9 
Pa. Super. 344, 48 WkKlyNC 447. 

“Tf the evidence shows that the 
sale was made on credit with a 
knowledge on the part of the vendor 
that the material was to go into a 
building, the reasonable inference is, 
and may be drawn in the absence of 
anything to the contrary, that the 
sale was made and credit extended 
in reliance on the lien.’ Smith- 
Anthony Stove Co. v. Spear, 65 Mo. 
AG Silane sole \ 

65. ‘Peerless’ Pac. Co. v.. Rogers, 
81 Or. 51, 158 P 271; Green v. Thomp- 
son, 172 Pa. 609, 33 A 7023 Noar Y. 
Gill, 111 Pa. 488, 2 A 552; Hommel 
v. Lewis, 104 Pa. 465; Wagner v. 
Manbeck, 18 Pa. Co. 471. 

“When the claimant in a mechan- 
ic’s lien has complied with all the 
provisions of the statute it is pre- 
sumed that the materials were fur- 
nished or the work was done, on the 
credit of the building. This is a 
rebuttable presumption, but the gen- 
eral rule is that the burden of show- 
ing that it is not in accordance with 
the fact is cast on the defendant.” 
Rider-Ericsson Engine Co. v. Fred- 
ericks, 25 Pa. Super. 72). 73. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


pupil ‘dies 


§§ 642-645] 


construction of the building and the claim was prop- 
erly made and filed, defendant must show that the 
debt was made on the credit of the contractor 
alone,®® but the presumption that the credit of the 
building was relied on may be rebutted by evidence 
that the material was not used therein,®? and by 
the fact that it was charged to the contractor.®® 

[§ 643] c. Property or Interest Subject. The bur- 
den is on claimant to establish the identity of the 
property which he seeks to, subject,®°® and since the 
hen attaches only to the interest which the party 
making the contract has in the property’? it is 1m- 
portant where the right to the lien is controverted 
to establish the extent of such interest’! and the 
fact of ownership,’? unless admitted.*? So where it 
is sought to reach an equitable interest in property, 
it must be clearly shown what such interest is." 
However, if a person is shown to be the owner of 
property within a short time of the attaching of 
the lien, he may be presumed to be still the owner.”® 
Where the record title is in the community of hus- 
band and wife, the burden is upon the wife to show 
that it is her separate property and that claimant 
had notice thereof before furnishing labor and ma- 
terials upon a purchase by the husband.*® 

Appurtenances. Where claimant seeks to include 
in his lien buildings into which his labor or ma- 
terial has not entered,’’ the burden is on him to 
show that they are appurtenant to the building for 
whose construction he furnished labor and ma- 
terial.78 

Quantity of land. Under a statute so requiring 
claimant must show the amount of land necessary 
to satisfy the lien and judgment.’® It would seem 
that even in the absence of statute, claimant is 
bound to show the amount of land necessary for 
the building on which the lien is claimed.®® In the 
absence of proof to the contrary, it will be presumed 
that a small lot in a town is necessary to the rea- 
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not necessary for a lien claimant to show that the 
quantity of land on which the lien is elaimed is 
within the statutory limit;’? if defendant claims 
that it exceeds that limit, he must show it, and the 
court must then confine the lien to a tract within 
the limit.8* 

[§ 644] d. Delivery and Use of Material—(1) In 
General. The burden is upon claimant to establish 
that he furnished the labor or materials for which 
the lien is claimed.’* The burden is also upon him 
to show a compliance with the conditions to a right 
to a lien®® imposed under the particular statute un- 
der which the lien is sought,’° such, for example, 
as that the material is furnished for the building 
sought to be charged,’ or its actval use in such 
building,*® or that it is furnished under a contract, 
agreement, or understanding that it is to be used 
in the erection or repair of the building.®® Actual 
use of the material need not be established unless 
the statute so requires,®° and a presumption of the 
use of materials in a building or improvement arises 
from the fact of their delivery. thereto for that 
purpose,®t and the burden of showing the contrary 
is upon defendant.” But under a statute requir- 
ing the material to be actually used or incorporated 
in the building,®* where the evidence shows that 
some of the material has been diverted, the material- 
man must show the part used.** Where it is shown 
that material is placed in a building, it may be 
presumed that it was furnished for that purpose.®® 
So it has been held that if a materialman furnishes 
suitable material to a person who he knows is ercct- 
ing a building, it will be presumed that the materials 
are furnished for that building.®® 

[§ 645] (2) Material Furnished for Several Build- 
ings. Where material is furnished to a defendant 
engaged in erecting several buildings, if it is of 
materiality to defendant, the burden is on him to 
show in which of the buildings the material was 


sonable enjoyment of buildings put on it.8t It is | used.°? Where, however, claimant seeks a lien on a 
66. Green yv. Thompson, 172 Pa.]94 A 981. 72. 
609, 33 A 702; Noar v. Gill, 111 Pa. 79. Dietz v. Bartell, 120 Wash. 91. Ark.—Van Houten Lumber Co. 
488, 4 A 552; Hommel y. Lewis, 104] 443, 207 P 663. v. Planters’ Nat. Bank, 159 Ark. 535, 
Pa. 465; Dougherty v. Loebelenz, 9 80. Dietz v. Bartell, supra. 252 SW 614. 
Pa. Super. 344, 43 WklyNC 447. 81. Pairo v. Bethell, 75 Va. 825. Hawaii—Allen v. Lincoln, 12 Ha- 
67. Green v. Thompson, 172 Pa. 82. Statutory limit see supra §] waii 356. 
609, 33 A 702. 341. Ill.—Builders Material Co. v. John- 
68. Green y. Thompson, supra. 83. Boyd v. Blake, 42 Minn. 1, 43] son, 158 Ill. A. 411. 
69. Hutton v. Maines, 68 Iowa 650,}| NW 485. Kan.—David v. Doughty, 96 Kan. 
28 NW 9; Morehouse v. Collins, 23 84. Hill v. Imboden, 146 Ark. 99,| 556, 152 P 660; McGarry v. Averill, 
Or..138, 31, P 295 225 SW 330; Knudson-Jacob Co. v.| 50 Kan. 362, 31 P 1082, 34 AmSR 120. 


70. See supra 's 337. Brandt, 44 Wash. 68, 87 P 43. Okl.—De Bolt v. Farmers’ Exch. 

71. Dierks v. Walrod, 66 Iowa 354, 85. See supra §§ 179-314. Bank, 51 Okl. 12, 151 P 686. 
23 NW 751; Keller v. Carterville B86. See cases infra note 87 et seq. Or.—Kollock v..Leyde, 77 Or. 569, 
Bldg., etc., Assoc., 71 Mo. A. 465. [a] Supplies furnished a board-| 143 P 621, 151 P 733. 

[a] For example, the burden is|ing house.—Where supplies are fur- 92. Van Houten Lumber Co. Vv: 
upon claimant to establish the inter-| nished to a boarding house con-| Planters’ Nat. Bank, 159 Ark. 535, 


est of a stranger made a party under 
an allegation that he has some in- 


ducted by a subcontractor for his 
men at which other persons boarded, 


252 SW 614; Central Lumber Co. v. 
Braddock Land, etc., Co., 84 Ark. 560, 


terest in the premises. Keller v.|] claimant must show the part or pro-|105 SW 583, 13 AnnCas italp Chicago 
Carterville Bldg., etc., Assoc., 71 Mo.| portion of his claim which was actu-| Artesian Well Co. v. yar 60 TEs. 
A. 465. ally used upon the work. Olson v. 93. See supra §§ 64-68 

72. Hutton v. Maines, 68 Iowa| Model Land, etc., Co., 75 Colo. 221, 94, De Bolt vy. Farmers’ Exch. 
650, 28 NW 9. 2215-5 259. Bank, 51 Okl. 12, 151 P 686. 

73. Lombard v. Johnson, 76 Ill. 87. Milwaukee Gold Min. Co. v. 95. Martin v. Eversal, 36 Ill. 222; 
599; Williams v. Lane, 87 Wis. 152,| Tomkins-Cristy Hardware Co., 26| Power v. McCord, 36 Ill. 214; Death- 
58 NW 77; Cook v. Goodyear, 79 Wis.| Colo. A. 155, 141 P 527; Crawfords-| erage v. Howenstein, 43 Kan. 691, 


606, 48 NW 860. 

[a] Title-—Where the interest of 
the party for whom the.work is done 
is subject to the lien, it is held that 
claimant need not prove the title of 


Townsend, 
413; 
152 P 660. 

88. 


ville v. Barr, 45 Ind. 258: Hobson v. | 23 
126 Iowa 453, 
David v. Doughty, 96 Kan. 556, 


Builders Material Co. v. John- 


P 1054; Deatherage v. Henderson, 
43 Kan. 684, 23 P 1052. 
5 OhS&CP 


96. Kunkle v. Reeser, 
97. Lewis v. Saylors, 73 Iowa 504, 


102 NW 
422, 5 OhNP 401. 


such person, the complaint raising| son, 158 Ill, A. 411; David  v.|35 NW 601; Bowman Lumber Co. y. 
no issue to any paramount title. Doughty, 96 Kan. 556, 152 P 660; Mc-} Newton, 72 Towa 90) 133. INWar sits 
Williams vy. Lane, 87 Wis. 152, 58]Garry v. Averill, 50 Kan. 362, 31 P| Lehmer v. Horton, 67 Nebr. 574, 98 


NW 77; Cook v. Goodyear, 79 Wis. 


606, 48 NW. 860. 26 Kan. 164; 


1082, 34 AmSR 120; Rice vy. Hodge, 
De Bolt v. Farmers’ 


NW 964, 2 AnnCas 683; Ontario Lime 
Assoc. v. Grimwood, 22 Ont. L. 17, 


74, Alfred Richards Brick Co. y.| Exch. Bank, 51 Okl. 12, 151 P 686;|2 OntWN 51, 16 OntWR 974 [dism 
Atkinson, 16 App. (D. C.) 462. Knudson-Jacob Co. v. Brandt, 44]/app 2 OntWN 25, 16 OntWR 929]. 
75. Badger Lumber Co. v. Muehle-| Wash. 68, 87 P 43. But see Williams vy. Judd-Wells Co., 
bach, 109 Mo. A. 646, 838 SW_ 546. gs9. Cotes v. Shorey, 8 Iowa 416.| 91 Iowa 878, 59 NW 271, 51 AmSR 
76. Hord vy. Owens, 20 Tex. Civ. 90. Maryland Brick Co. v. Dunk-| 350 (intimating that where plaintiff 
¥,\. ae 48 SW 200. erly, 85 Md. 199, 36 A 761; Kollock] places the material and labor, the 
Right to lien see supra § 342.| v. Leyde, 77 Or. 569, 143 P 621, 151] burden may rest on him to show the 

ve. Peck v. Brush, 89 Conn. 554,|P 733; McArthur v. Dewar, 3 Man.}| part placed in each building). 
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part only of the buildings,®* the burden is on him 
to establish the identity of material furnished to 
the property on which the lien is sought.®® 

[§ 646] e. Agreement or Consent of the Owner— 
(1) In General. The burden of proving a contract 
with the owner is upon the party asserting it;+ but 
although there is no evidence that the owner agreed 
to pay upon the completion of the work, it is held 
that such terms will be implied, if no others were 
specified, to support an allegation that labor and 
materials were to be paid for at that time.’ 

Subcontractors and materialmen. ‘The burden 
rests upon one furnishing labor or material to show 
that it was furnished by virtue of a contract with 
the owner or with his consent.* For example, the 
burden rests upon him to establish a contract or 
agreement between the owner and the person for 


’ whom the work is done or to whom the materials 


are furnished. On the other hand by asserting a 
lien as a subcontractor, he admits that what he has 
done is in pursuance of the original contract.6 A 
presumption as to the consent of the owner te the 
furnishing of labor or material arises from the fact 
of the contract between the owner and the gen- 
eral contractor. One furnishing material who de- 
sires the benefit accruing to an original contractor 
must establish that he is such a contractor.’ 

Agency. Where the contract is claimed to have 
been entered into with an agent of the owner, the 
fact of such agency must be established by the 
lienor,’ and also his authority,® although a limita- 
tion upon the ostensible authority of an agent has 
been held a matter of defense to be proved by 
defendant.?° 

Consent of equitable owner. It will be presumed 
that the equitable owners consented to the erection 
of a building at the instance of those holding the 
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legal title and who had authority to charge the prop- 
erty with debts.1+ 

Validity. It will not be presumed that a contract 
between the owner and the contractor has not been 
recorded as required by statute.” 

Cancellation of contract. The owner has the bur- 
den of establishing a defensive averment of cancella- 
tion of a contract for materials.1* 

[§ 647] (2) Knowledge and Failure to Object. 
Where under the statute a building or improvement 
constructed upon land with the knowledge of the 
owner is to be deemed as having been constructed 
at his instance, unless he shall after obtaining knowl- 
edge give notice of nonliability,4 the burden is 
on the lien claimant, where his work is not done 
under a contract with the owner, to establish his 
knowledge,’® since without such knowledge the statu- 
tory presumption does not arise.1®° Where the 
knowledge of the owner is shown, the burden rests 
upon him to establish that he has given the statu- 
tory notice of nonliability.17 So the burden rests 
upon him to excuse a failure to give notice,'® or to 
show, if such is the case, that the time therefor 
was extended by intervening holidays,’® and that 
formal objection was made within the time so ex- 
tended.*° Where the owner posts a’ notice, under 
the statute, that he will not be liable for repairs 
on the property, a presumption arises that it re- 
mained a sufficient length of time to impart knowl- 
edge to the persons it is intended to affect.27 Apart 
from statute, a presumption of agency arising from 
ownership and knowledge of the work which is being 
done under a contract with another may be re- 
butted.?? 

[§ 648] f. Performance of Contract. The burden 
is upon claimant to show performance of his con- 
tract,?* if in issue,?* but in the absence of evidence 


98. Apportionment of lien see 
supra §§ 346-349. 
99. Wilson, etc., Lumber Co. v. 


Ware, 150 Mo. A. 61, 130 SW 822. 
1. Colo.—Rico Reduction, etc., Co. 
v. Musgrave, 14 Colo. 79, 23 P 458. 
Ga.—Tanxley v. Lampkin, 113 Ga. 
1007, 39 SE 473. 


Tll.— Dirksen v. Manning, 158 Il. 
A. 4380. 

Ind.—Kohring v. Bowman, (A.) 
137 NE 767. 


Iowa.—Cedar Rapids Sash, etc., Co. 
v. Dubuque Realty Co., 195 Iowa 679, 
192 NW 8:01; Herbert v. Lloyd, 139 
Iowa 440, 116 NW 718. 


Md.—Gunther v. Bennett, 72 Md. 
384, 19 A 1048. 

Mich.—Willard  v. Magoon, 30 
Mich, 273. 

Minn.—Justus v. Myers, 68 Minn. 
481, 71 NW 667. 


Mo.—McGuinn v. Federated Mines, 
etc.,, Co., 160 Mo. A. 28, 141 SW 467. 

N. Y.—wNesbit v. Braker, 104 App. 
Div. 393, 93 NYS 856. 

Wash.—Kruegel v. Kitchen, 33 
Wash. 214, 74 P 373. 

[a] New contract.—Where  de- 
fendant pleads a new contract sub- 
stituted for the original one, the 
burden is on him to prove it. Kruegel 
vy. Kitchen, 33 Wash. 214, 74 P 373. 

[b] An allegation of a joint con- 
tract with lessee and assignee is a 
material and substantial allegation, 
which should be proved, and failure 
to prove it may be ground for dis- 
missal. Maxim v. Thibault, 124 Me. 
201, 126 A 869. 

2. Claycomb v. Cecil, 27 Ill. 497; 
Burkhart v. Reisig, 24 Ill. 539; Brady 
vy. Anderson, 24 Ill. 110. 

3. Corey Co. v. H. P. Cummings 
Constr. Co., 118 Me. 34, 105 A 405; 
Norton v. Clark, 85 Me. 357, 27 A 252. 

4 Jose v. Hoyt, 106 Mo. A. 594, 


81 SW 468; Dennistoun v. McAllister, 
4B. D. Smith-(N. Y.) 729: 

5. Mayer Ice Mach., ete. Co. v. 
Van Voorhis, 88 N. J. L. 7, 95 A 735. 

6. Norton y. Clark, 85 Me. 357, 27 
- 252; Baker v. Williams, 23 B. C. 
124. 

7. Ferger v. Gearhart, 44 Cal.) A. 
245, 186 P 376. 

8 Ark.—Daly v. Arkadelphia Mill- 
ing Co., 126 Ark. 405, 189 SW 10538. 

Ill—Baxter v. Hutchings, 49 Ill. 
116; Shinn v. Matheny, 48 Ill, A. 135. 

Ky.—Phalin v. Standard Planing 
. 199 Ky. 495, 251 SW 635. 

Mo.—McGuinn v. Federated Mines, 
etc., Co., 160 Mo, A. 28, 141 SW 467. 

Or.—Boise-Payette Lumber Co, v. 
Dominican Sisters, 102 Or, 314, 202 
P 554. 

9. Daly v. Arkadelphia Milling 
Co., 126 Ark. 405, 189 SW 1053. 

10. Colorado Iron Works v. Tay- 
lor, 12 Colo, A. 451, 55 P 942. 

11. Harrisburg Lumber Co, v. 
Washburn, 29 Or. 150, 44 P 390 
(where trustees held the legal title 
for members of a religious society 
and had power to charge the prop- 
erty with the consent of the society, 
and it was presumed that the society 
consented to the erection of a build- 
ing at the instance of the trustees). 

12. Pacific Portland Cement Co. 
v. Hopkins, 174 Cal. 251, 162 P 1016. 

138. Wahouma Drug Co. v. Kirk- 
patrick Sand, etc., Co., 187 Ala. 318, 
65 S 825. 

14. See supra § 135. 

16. (Dodge. v. Romain CNwed.)Luls 
A 114; Allen v. Rowe, 19 Or. 188, 23 
P 901; Cutter v. Striegel, 4 Wash. 
346, 30 P 326. 

16. Milwaukee Gold Min. 
Tomkins-Cristy Hardware Co., 26 
Colo. ‘A. 155, 141 2 5273) Rockeywv. 
Joslyn, 184 Minn. 468, 158 NW 787; 


Coneve 


Price v. Burke, 27 N. D. 65, 145 NW 
405; Hunter vy. Cordon, 32 Or. 443, 
52 Peo. 

17. Perazzi v. Doe Est. Co., 40 Cal. 
A. 617, 181 P 398; Fisher v. McPhee, 
ete, Co., 24 Colo. A.’ 420; 135 P 132: 
Stravs v. Steckbauer, 136 Minn. 69, 
161 NW 259; Minneapolis Plumbing 
Co. -v. Arcade Inv. Co., 124 Minn. 317, 
145 NW 387; Revelstoke Saw Mill Co., 


Ltd. v. Alberta Bottle Co., Ltda, 9 
Alta. 10155: 
18. Wheaton v. Berg, 50 Minn. 525, 


52 NW 926. 

19. Gentle v. Britton, 158 Cal. 328, 
A RR EPS 
Gentle v. Britton, supra. 

21. Marshall v. Cardinell, 46 Or. 
410;.)80-P 652, 

22. Shinn v. Matheny, 48 Ill. A. 135. 

23. Zambetti v. Steinmetz, 205 
App. Div. 520, 199 NYS 783; Brandt 
v. New York, 110 App. Div. 396, 97 
NYS 280 [aff 186 N. Y. 599 mem, 79 
NE 1101 mem]; Maynard v. Lange, 
71 Or. 560, 143 P 648, AnnCasi916E 
547; Adams v. MacKenzie, 59 Or. 89, 
114 P 460. 

[a] Modified contract must be 
shown to have been substantially 
complied with. Pippy v. Winslow, 
62 Or. 219, 125 P 298; Adams v. Mac- 
Kenzie, 59 Or. 89, 114 P 460. 

[b] Where substantial perform- 
ance is alleged, evidence of plaintiff's 
departures from the plans and speci- 
fications places the burden on him to 
prove the reason for the changes or 
defects and to show that the de- 
fective condition was due to the plans 
and specifications and not to his de- 
fective workmanship. Cawley v. 
Weiner, 286 N. Y. 357, 140 NE 724 
[rev 204 App. Div. 886 mem, 197 NYS 
903 mem]. 

24. Johnson v. Barker, (Tex. Civ. 
A.) 215 SW 348. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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to the contrary it may be presumed that material 
and labor complied with the plans and specifica- 
tions.2° When the contractor or lienor seeks to en- 
force his lien on the ground that the owner of the 
property in question who is not privy to any contract 
with him has consented to the doing of the work, he 
must prove that the work in question has been 
substantially performed or that the owner himself 
has prevented performance of the contract.?* Aban- 
donment by the contractor will not be presumed.’ 

Architect’s certificate. Where the contract makes 
a certificate of the architect a condition to the 
payment, a contractor in the absence of a certificate 
must show a demand and refusal,?* and that it is 
unreasonably withheld by the architect.?° 

A counterclaim for improper material or defective 
workmanship does not change the burden of proof 
of performance essential to establishing a cause 
of action.®° 

[§ 649] g. Lien Claim, Statement, or Notice—(1) 
In General. The burden is upon claimant to show 
the filing of a claim or statement,*? as required by 
the statute,*? and within the time required,*® unless 
the fact is admitted;** and the burden is likewise 
upon him to establish the giving of notice to the 
owner or his agent as required by statute.*° Under 
a statute raising a conclusive presumption of com- 
pletion from occupation and use by the owner,*® the 
presumption does not arise where there has been no 
cessation of occupancy by the owner during recon- 
struction or alteration except for a brief time while 


25. Phelan v. Cheyenne Brick Co., | Ind. 31 NE 
26 Wyo. 4938, 188 P 354, 189 P 1103. 
26. McNulty v. Offerman, 152 App. 
Div. 181, 137 NYS 27. 
27. Feick v. Stephens, 250 ‘Fed. 


185,162 CCA 321 [certiorari den 248 


331, 
403. 


L. 26, 105 A 11. 
Tex.—Burns, 
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the building was being moved.” 

[§ 650] (2) Completion of Work or Furnishing of 
Material. Where the statute requires the filing of 
a claim or statement within a specified time after the 
completion of the work or furnishing of the last 
material,** it becomes incumbent upon claimant to 
prove the date of such completion or furnishing of 
material in order to establish the timely filing of 
the lien.®® If, however, the first item was furnished 
within the period allowed for the filing of a lien, 
the date of furnishing the last item need not be 
proved.*® While in general it will be presumed that 
materials are furnished under a single contract,** 
as where materials are furnished at different times, 
at appropriate stages of the building,*? the lapse of 
sufficient time between the furnishing of items of 
material may raise a presumption that they are not 
furnished under the same contraet,*? which will 
yield, however, to evidence to the contrary.44 So 
where more than the time for filing a lien elapses 
between the furnishing of distinct items, the bur- 
den is upon claimant to show that they are fur- 
nished pursuant to a single contract,*® the presump- 
tion being that they are furnished under separate 
contracts,*® although such presumption is rebutta- 
ble.47 Where a note has been given for material 
furnished, it may be presumed to have been given 
as of the date when the last of the material was 
furnished and labor performed.4® The burden is 
upon the owner to show that material was furnished 
after a settlement with the principal contractor and 


Driessel, 13 Ida. 662, 93 P 765, 15 
LRANS 299, 13 AnnCas 63; Joplin 
Sash, ete., Works y. Oklahoma Presb. 
College for Girls, 36 Okl. 547, 129 P 
40, 43 LRANS 158. 

[a] On motion in arrest of judg- 


1108. 
83 Mo. 


Cow. sDenyer 


U. S. 562 mem, 39 SCt 8 mem, 63 L. 
ed. 422 mem]. 

28. Nesbit v. Braker, 104 App. 
Div. °393, 93 NYS 856. 

29. Nesbit v. Braker, supra. 

30. Zambetti v. Steinmetz, 
App. Div. 520, 199 NYS 7838. 

31. Necessity and sufficiency of 
aver or statement see supra §§ 201- 
14. 

32. 
26, 81 S 816; Badger Lumber Co. v. 
Martin, 83 Kan. 508, 112 P 104; Don- 
nelly v. Butler, 216 Mass. 41, 102 NE 
917; Crane Co. v. Smith, 187 Mo. A. 
259, 173. SW 691. 

33. Cal.—Hubbard v. 35 
CalwA. (ole .0) ©1093. 

Colo.—Foley v. Coon, 41 Colo. 432, 
SSP Bie, 

Kan.—Badger Lumber Co. v. Mar- 
tin, 83 Kan. 508, 112 P 104. 

Mo.—House Wrecking Salvage, 
etc., Co. v. Gartrell, (A.) 204 SW 52. 

Nebr.—Nebraska Material Co. v. 
Seelig, 86 Nebr. 387, 125 NW 605. 

Or.—Christman v, Salway, 103 Or. 
666, 205 P 541. 

Wash.—Pacific Lumber, etc. Co. 
v. Dailey, 60 Wash. 566, 111 P 869. 

[a] An allegation in an answer 
that work was abandoned on or about 
a certain date is not sufficiently defi- 
nite to obviate the necessity of proof 
showing that the claim was filed 


205 


Jurian, 


within the statutory time after a 


constructive completion. Hubbard y. 
Jurian). SooCaly Aint, ab (Ose 1093: 

34. Lewis v. Saylors, 73 Iowa 504, 
35 NW 601 (the sworn statement 
need not be introduced to prove that 
it was filed, where it was admitted 
on the trial that the copy of the ac- 
count attached to the petition as an 
exhibit was a copy of the statement 
of the account filed with the clerk, 
and that it was sworn to and claimed 
a mechanic’s lien). 


35. Cal.—Hubbard v. Jurian, 35 
Oa VAgeio tek Ouie, L098: 
Ind.—Young v. Berger, 132 Ind. 


530, 32 NE 318; Adams v. Shaffer, 132 


Wilbourne v. Mann. 203 Ala: 


Inv. Co., (Civ. A.) 217 SW 719. 

W. Va.—Wees v. Elbon, 61 W. Va. 
380, 56 SE 611. 

{a] Mistake —When it appears 
that the amount specified by a ma- 
terialman in a stop notice on the 


owner is in excess of the amount due’ 


for material from the contractor, the 
burden is on the materialman to 
show that the mistake was made de- 
spite reasonable effort to ascertain 
what was due him. Tuttle v. Cad- 
well, 92 N. J. L. 26, 105 A 11. 

[b] Duplicate of schedule.—When 
a party complains that the schedule 
of registration of an architect’s lien 
is not a duplicate but a copy, he must 
prove it; he cannot deduce this proof 
from the fact that the registrar, in 
his certificate upon the duplicate of 
the schedule sent to the creditor, 
made use of the word “copy.’”’ Bruns- 
wick-Balke Collender Co. v, Racette, 
49 Que. Super. 50. 

{c] Agency.—Claimant must prove 
the existence of the agency where he 
alleges that a notice of claim was 
served upon a person as the owner’s 


agent. Anderson v. Volmer, 83 Mo. 
403. 

36. See statutory provisions. 

37. Mott vy. Wright, 43 Cal. A. 21, 


184 P 517. 

88. See supra §§ 228-237. 

39. Ill—Dunham v. Woodworth, 
158 Ill. A. 486. 

Seca a Uwe v. Caskey, 43 Md. 
134. 

Mich.—F. M. Sibley Lumber Co. 
v. Doran, 208 Mich. 280, 168 NW 957. 

Minn.—L. Lamb Lumber Co. vy. 
Benson, 90 Minn. 403, 97 NW 143. 

Nebr.—Wells v. David City Impr. 
Co., 43 Nebr. 366, 61 NW 623. 
Okl.—Holland v. Spurrier Lumber 
Co., 100 Okl. 288, 229 P 206. 

Wash.—Pacifiec Lumber, etc., Co. v. 
Dailey, 60 Wash. 566, 111 P 869. 

40. Berkshire Lumber Co. v. J. S. 
Chick Iny. Co., 170 Mo. A. 1, 155 SW 
904, 

41, Co. Vi: 


Valley Lumber, etc., 


ment on the ground that the larger 
portion of the lumber for which the 
lien is claimed was furnished more 
than six months before the lien was 
filed, it will be presumed that the 
lumber was all furnished under one 
general contract, in which case, if 
any of it was within the time, the 
lien would cover the whole. Fergu- 
son v. Vollum, 1 Phila. (Pa.) 181. 

{[b] Rule applied.—Where defend- 
ant seeks to defeat a mechanic’s lien 
by showing that the material was 
furnished on two separate and. dis- 
tinct contracts, and that the lien was 
therefore not filed in time to secure 
the claim for the material furnished 
on the first contract, the burden of 
proof is on defendant to show either 
that plaintiff had actual notice that 
the material was furnished and used 
on two separate contracts, or else 
show such circumstances as would 
impute to plaintiff constructive no- 
tice, and put him on his inquiry to 
ascertain that two or more contracts 
did in fact exist. Valley Lumber, 
etc., Co. v. Driessel, 13 Ida. 662, 93 
P 765, 15 LRANS 299, 13 AnnCas 63. 

42. Kizer Lumber Co. v. Mosely, 
56 Ark. 544, 20 SW 409. 

43. Buchanan v. Selden, 43 Nebr. 
5595.61) NiWewio2 *—Henry? netcl, .Comy. 
penendioks 3 wNebrit 20758 85. NW 


[a] Interval held insufficient. — 
October 25 to December 10. E. R. 
Darlington Lumber Co. v. Harris, 107 
Mo. A. 148, 80 SW 688. 

44. Page v. Bettes, 17 Mo. A. 366. 

45. Henry, etc., Co. v. Fisherdick, 
37 Nebr. 207, 55 NW 643. : 

46. Ashford v. Iowa, ete., Lumber 
Co., 81 Nebr. 561, 116 NW 272; Han- 
sen v. Kinney, 46 Nebr. 207, 64 NW 
710; Buchanan v. Selden, 43 Nebr. 
559, 61 NW 732. 

47. Denniston, etc., Co. v. Howell, 
(Iowa) 179 NW 179; Cornell v. Kime, 
2 Nebr. (Unoff.) 478, 89 NW 254. 

48. Goodbub v. Hornung, 127 Ind. 
181, 26 NE 770. 
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the termination of his contract and that the ma- 
terialman had notice of such fact before the material 
was furnished.*® 

[§ 651] h. Amount of Claim. Claimant has the 
burden of establishing the amount for which he may 
be .entitled to a lien,®° and where he has mingled 
lienable and nonlienable items, he must establish 
their separate amounts.°! To recover upon a quan- 
tum meruit, claimant must prove what materials 
were furnished and their reasonable value,°* and 
what labor was performed and its reasonable value.°* 
Where under the statute the owner can be held only 
for the reasonable value of labor and material fur- 
nished to the contractor,°* the burden of proving 
such reasonable value when controverted rests upon 
the materialman or subcontractor.°? However, the 
contract price may be prima facie evidence of the 
reasonable value.°® Under a statute allowing a lien 
to the extent of the enhanced value of the property 
where the owner or claimant of the property against 
which the lien is asserted holds under an executory 
contract which js rescinded or set aside,” the bur- 
den rests upon claimant of the lien after the contract 
of purchase is rescinded to show the extent to which 
the actual value of the property has been enhanced.®® 
Where defendant has shown that there are certain 
omissions and defects in the work, the burden rests 
on plaintiff to establish the reasonable cost of rem- 
edying them.°? 

{§ 652] i. Indebtedness of Owner to Contractor— 
(1) In General. Where the len of a subcontractor, 
laborer, or materialman attaches only to sums due 


49. Spahn, ete., Lumber Co, v.;Ill. A. 337 [aff 
Eells, 195 Iowa 555, 192 NW 243. 103]; Schmelzer 
50. Finn v. Diamond Laundry Co., 
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or which become due from the owner to the principal 
contractor at or after the filing or service of a 
claim or notice, it is generally held that the burden 
is upon the lienor to establish the amount then due 
or which is to become due.*! However, in some Juris- 
dictions, it is held that the absence of such a fund is 
a matter of defense to be shown by the owner.®? 
Where the statute requires the owner before pay- 
ment to the contractor to procure from the con- 
tractor a‘verified statement of the persons furnish- 
ing material and labor and the amounts due or to 
become due to them,®* it will be presumed, where the 
subcontractor shows that he has complied with the 
provisions of the act and that his claim is unpaid, 
that the owner has not paid the contractor,®* and 
the burden.is upon the owner to show, if he can, 
that he has rightfully paid the contractor.°° In 
case of a change in statute whereby the owner is 
made liable if he makes payment to the contractor 
before the lapse of the period given to subcontrac- 
tors to file their liens, the burden is upon the owner, 
if he desires to assert that the new statute cannot 
affect payments before it went into effect, to show 
the amounts paid by him before and after such 
time.®® 

Collusion. Where claimant’s right to recover de- 
pends upon the fact that payments by the owner 
have been made to the contractor in bad faith®* or 
in advance,®® the burden of establishing such fact 
rests upon claimant. 

[§ 653] (2) Deductions for Faulty Performance 
or for Cost of Completion. The owner has the bur- 


181, 80 NE 


474 (claimant need not show that 
Ave. 


any money was due to the contractor 
where his bill is filed to reach any 


52 Cal. A, 294, 198 P 657; Landvoight 
v. Melovich, 1 App. (D. C.) 498; Con- 
dit v. Feldman, 192 Iowa 1392, 186 
NW 680; Knudson-Jacob Co. v. 
Brandt, 44 Wash. 68, 87 P 43. 

[a] Admissions.—Where it is ad- 
mitted by defendants in a proceeding 
for the enforcement of a mechanic’s 
lien that plaintiff will testify that 
the items set out in the claim are 
correct, there is a prima facie case 
for plaintiff for the full amount of 
his claim, and the only matters to 
be proved are the credits allowed to 
defendants. Mills v. Olsen, 43 Mont. 
129, L155 P1332 

{b] Extras.—(1) Under a denial 
of extra work plaintiff must prove 
it. Landvoight v. Melovich, 1 App. 
(D. C.) 498. (2) The burden is on 
claimant to separate items claimed 
as extras from those included in the 
original contract price. Finn v. Dia- 
mond Laundry Co., 52 Cal. A. 294, 
198 P 657. (3) Plaintiff must show 
what were in fact extras, for which 
he claimed to have furnished mate- 
rial, and what material he furnished, 
the reasonable value thereof, and the 
reasonable value of the labor per- 
formed thereon. Fisher vy. Larson, 
(lowa) 165. NW 305. 

51. Pittsburgh Plate Glass Co. v. 
Brown, 152 Minn. 325, 188 NW 569. 


52. Hurwitz v. Calvin Realty 

bea 195 App. Div. 416, 186 NYS 
76. 

53. Hurwitz v. Calvin Realty 


Corp., Supra. 

54 See supra § 317. 

55. Lanier v. Lovett; 25 Ariz. 54, 
213 -P 390, 

56. Lanier v. Lovett, supra, 

57. See supra §§ 114, 456. 
» Riehm v. Hyman, 161 Ky. 519, 
170 SW. 1189. 

59. Cawley v. Weiner, 236 N. Y. 
357, 140 NE 724. 

60. See supra § 320. ; 
. 61. Ill—Elkins v. Schillinger, 151 
Il). A. 571; Merritt v. Crane Co., 126 


Ilowa.—Simonson Bros. Mfg. Co. v. 
Citizens’ State Bank, 105 Iowa 264, 74 
NW 905; Parker v. Scott, 82 Iowa 
266, 47 NW 1073; Martin v. Morgan, 
64 Iowa 270, 20 NW 184. 

Mo.—House Wrecking Salvage, 
etc., Co. v..Gartrell, (A.) 204 SW 52. 

N. Y.—Brandt v. New York, 186 N. 
Y. 599, 79 NE 1101 [aff 110 App. Div. 
396, 97 NYS 280]; Brainard v. Kings 
County, 55 IN Yai o38,- b0" INEZ 6387 
Van Clief v. Van Vechten, 130 N. Y. 
571, 29 NE 1017; Case, etc., Mfg. Co. 
v. Young Impr. Corp., 181 App. Div. 
740, 168 NYS 1025; Brandt v. New 
York, 110 App. Div. 396, 97 NYS 280 
[aff 186 N. Y. 599 mem, 79 NE 1101 
mem]; Ball, ete, Co. v. Jonathan 
Clark, etc., Co., 31 App. Div. 356, 52 
NYS 443; Sullivan v. Brewster, 1- EH. 
D. Smith 681, 8 HowPr 207; Haupt- 
man v. Halsey, 1 E. D. Smith 668; 
Thomas’ FF.’ Reilly “& Co.,"'Ine. *v. 
Scheer, 125 Misc. 832; 211 NYS 615; 
Kalt Lumber Co. v. Sterner, 121 Misc. 


505, 201 NYS 567; Grossman  ‘v. 
Dunaif Bldg. Co:, 83 Misc. 101, 144 


NYS 605; Upson v. United Engineer- 
ing, etc., Co., 72 Mise. 541, 130 NYS 
726; Madden v. Lennon, 23 Mise. 704, 


52 NYS 8; Keavey v. De Rago, 20 
Mise. 105, 45 NYS 77; Haswell ‘v. 
Goodchild, 12 Wend. 3873. But see 


Rudd v. Davis, 1 Hill 277 [dist Has- 
well v. Goodchild, supra] (after the 
subcontractor had shown that ‘the 
work had been performed according 
to the contract, the amount stipu- 
lated by the contract should be held 
prima facie to be due the contractor). 
Compare Jenks v. Brown, 66 N. Y. 629 
mem [aff 4 Hun 128] (presumption 
that installment became due before 
cancellation of contract). 

Tex.—Carson vy. Gilchrist, (Civ. A.) 
136 SW 529. 

62. Gorman v. Archibald, 1 Alta. 
L. 524, 8 WestLR 916; Brown vy. 
Allén, 18 By Ci" 326, 13) DomUR 350; 
25 WestLR 128, 4 WestWkly 1306. 
See McLellan vy. Winnipeg, 3 Man 


money that may be due, but the fact 
is one to be ascertained in the mas- 
ter’s office). 

63. See statutory provisions. 
rite Nielson v. Enchius, 212 Ill. A. 

65. Nielson v. Enchius, supra; 
epee v. Ingebrutsen, 205 Ill. A. 

66. Wisconsin Iron, ete., Works v. 
Dunphy-Fridstein. Co., (Iowa) 180 
NW 321; Heil Co. v. Lamson, (Iowa) 


‘180 NW 321; Mason City Brick, etc., 


oe vy. Lamson, 190 Iowa 365, 180 NW 

67. Hubbell, etc., Co. v. Pentecost, 
89 Conn. 262, 93 A 672; Rukeyser v. 
Fountain & Choate, Inc., 185 App. 
Div. 263, 173 NYS 21; Glens Falls 
Portland Cement Co. v. Schenectady 
County Coal Co., 163 App. Div. 757, 
149 NYS 189 [mod 83 Mise. 552, 144 
NYS 519, and motion to dism app den 
213 ING Ye) 6U1 tmeme 1079 Nw 1078 
mem]; Thomas F. Reilly & Co., Inc. 
v. Scheer, 125 Misc, 832, 211 NYS 
615; American Clay, etce., Corp. v. 
ms hiats Folding Box Co., 171 NYS 
720. 

[a] Proof not required.—Where, 
in an action to foreclose a lien for 
materials furnished a _ contractor, 
upon the owner’s claim of payment 
in full to the contractor supported 
by his receipts for such payments, 
the contractor testified that such 
payments consisted in nart of ac- 
counts due plaintiffs and others, 
which were counted in, with a secret 
understanding between him and de- 
fendants that they should contest 
these claims, claimant need not 
establish fraud in order to recover, 
as a finding of fraud would not alter 
the fact that there was in truth an 
amount due and unpaid and this was 
sufficient to maintain a judgment. 
Crawford v. O’Connor, 73 N. Y. 600. 

68. Thomas F. Reilly & Co., Ine. 
Ve eee 125 Mise. 832, 211 NYS 
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den of establishing a counterclaim against the con- 
tractor,®® or a right to an allowance for damages.7° 
But where the contract is abandoned by the prin- 
cipal contractor, complainant is bound to show that 
a part of the contract price equal to the amount of 
his claim remains in the owner’s hands in excess 
of the cost of completion,’! and where the owner 
has completed the contract under a provision allow- 
ing him to do. so upon. default of the contractor, 
claimant must show that there has been negligence 
in the manner of completion in order to prevent 
the owner from deducting the actual cost thereof 
from the money due under the contract.72 Where 
the statute provides that, in case of abandonment 
by the original contractor, the amount that the work 
and materials furnished by subcontractors and ma- 
terialmen is: shown to be reasonably worth according 
to the original contract price less the amount right- 
fully paid on the original contract and the damages 
occasioned to the owner by reason of its nonperform- 
ance may be applied to the liens of such subcon- 
tractors or materialmen,’* the burden is upon the 
owner to establish his damages,’* including his right 
to stipulated damages for delay.”® ; 

Settlement. Where the owner has settled with the 
contractor, it will be presumed in an action by a 
subcontractor that he was allowed then for anything 
to which he was entitled because of delay in com- 
pletion.”® 

[§ 654] j. Payment. Defendant is usually held to 
have the burden of establishing a defense of pay- 
ment,’7 although in some jurisdictions contrary to 
the general rule,‘® the burden of proving nonpay- 
ment rests upon claimant,’® and this is particularly 
true in the case where the contract is made with 
one other than the owner of the property which 


69. Johannes v. St. Regis Realty, 

Co., 196 Mo. A. 43, 188 SW | 780. 

1138. [b] 
{a] Rule applied.—In an action by 
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Co. v. Garmer, 132 Iowa 282, 109 NW [ce] 


Claimants under subcontrac- 
tor.—As affecting the rights of me- 
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it is sought to charge.®® 

[§ 655] k. Fraud and Bad Faith.*! The burden 
is upon the party alleging fraud to establish it,*? 
as where the owner alleges that claimant in bad 
faith has included. in his statement items which 
are nonlienable,** or where he asserts a willful in- 
tention upon the part of claimant to claim for an 
item known not to: have been furnished,** or for 
an amount known to be in excess of what is justly 
due,®* and a fraudulent intent by a subcontractor to 
manufacture an item of account to extend the time 
for filing the lien will not be presumed.*®® 

[§ 656] 1. Waiver and Estoppel. Where the statu- 
tory requirements for the procurement of a hen have 
been complied with, the burden rests upon one as- 
serting a waiver to establish such fact.8* Likewise, 
the burden, of proving an agreement to waive lens 
is upon the person asserting it.8* Where it is 
claimed that material was furnished to certain houses 
after they were released from lien, the burden of 
proof rests upon the owner or person seeking to 
avoid the lien.8? Claimant has the burden of show- 
ing acts of estoppel whereby a mechanic’s lien may 
attach to property otherwise exempt as a home- 
stead,°® and a subeontractor who has failed to file 
his claim in time must establish an estoppel which 
he relies on as precluding the owner from taking 
advantage of his default.°t So where under the 
statute the owner may be estopped to assert that 
the lien was not filed within a specified time by his 
failure to file a statutory notice of completion, 
claimant to avail himself of such estoppel must prove 
the facts constituting it.9° 

[§ 657] m. Priorities. A claimant asserting facts 
overcoming the apparent priority of a mortgage or 
other encumbrance over his lien has as a general 
Payment to materialman.— 
An owner, paying to a builder after 


notice of lien claimed by a material- 
man, has the burden of proving that 


a materialman who was also guar-| chanics’ lienors, claiming under aj;the builder paid the materialman. 
antor of the contractor for plastering | subcontractor who. abandoned the} Jones v. Mansfield Lumber, ete., Co., 
work for judgment against the con-]| work, it cannot be presumed that the} (Ark.) 132 SW 1004. 

tractor and to fix a lien on the im-] work can be completed for the sub- 78. See Payment [30 Cyc 1264]. 


provement, defendant owners had the 
burden of proving that the extras 


contract price. 


Upson v. United En- 79. 
gineering, ete., Co., 72 Misc. 541, 1380 
726. 


Bartels vy. McCulloch, 102 Or. 
66, 201 P 783. 


upon which their counterclaim was| NYS ‘ 80. Bartels v. McCullough, supra: 

founded had been ordered in writing. 72. Riley v. Kenney, 33 Misc. 384, 81. In payment to principal con- 

Johannes v. St. Regis Realty, etc.,|67 NYS 584. és tractor see supra § 652. 

Co., 196 Mo, A. 43, 188 SW 1138. 73. See statutory provisions. 82. Stephenson v. Svenson, 187 
70. Kleinschnittger v. Dorsey, 152 74, Miller v. Calumet lLumber,| Iowa 802, 174 NW 570. 


jill. A. 598; Lundy v. Henderson, | ete., Co., 121 Ili. A. 56. 83. Stephenson v. Svenson, supra. 

(Alta.) 9 WestLR 327. 75. Miller v. Calumet Lumber, 84. Fleming v, McDade, 207 Ala. 
{a] Liquidated damages.— As|etc., Co., supra. ‘ 650, 93 S 618. - 

against a lien claimant other than 76. Mannix v. Wilson, 18 Cal. A. 85. Fleming v. McDade, supra. 

contractor, the owner has the burden | 595, 123 P 981. ; 86. A. E. Shorthill Co. v. Attna 

of showing that the contractor was [a] Abatement from the claim of| Indemnity Co., (Iowa) 124 NW 613. 


not entitled to an extension of time 


the subcontractor cannot be urged. 87. 


Tyler v. Birmingham Realty 


in order that he may assert as} Mannix v. Wilson, 18 Cal. A. 595, 123}Co., 207 Ala. 210, 92 S 264; Davidson 
against such lienors a contract stipu-| P 981. v. Reiff, (Ark.) 186 SW 818; Mary- 
Jation for liquidated damages in case 77. Jones v. Mansfield Lumber,| land Brick Co. v. Dunkerly, 85 Md. 
of delay. Lundy vy. MHenderson,|etc., Co., (Ark.) 132 SW 1004; Flex-| 199, 36 A 761; Marquette Lumber Co. 
(Alta.) 9 WestLR 327. ner University School v. Strassel| v. Albee, 196 Mich. 127, 162 NW 

71. Chicago Lumber, etc., Gans Paint Co., (Ky.) 112 SW 686;| 1005; Kirkwood yv. Hoxie, 95 Mich. 


Go. Vv: 
Garmer, 132 Iowa 282, 109 NW _ 780; 
Brainard v. Kings County, 155 N. Y. 
538, 50 NE 263; Beardsley v. Cook, 
143 N. Y. 143, 150, 38 NE 109; Martin [a] 
v. Flahive, 112 App. Div. 347, 98 NYS 
577; Beecher v. Schuback, 1 App, Div. 
359, 37 NYS 325 [aff 158 N. Y. 687 
mem, 53 NE 1123 mem]. 
“The plaintiff was bound to show 
that an amount or portion of the 
contract price, which the defendant 


a cloud from 


Slater v. Christenson, 226 Mich. 621, 
198 NW 224; Folco v. Sorenson, 127 [a] 
Wash. 291, 220 P 821. 
For example, 
action against a Coon to remove 
title 
filing of a lien claim, in which the 
contractor filed a cross complaint for 
a foreclosure of the lien claim, the 
owner had the burden of proving 
payment for extra work. 


62, 54 NW 720, 35 AmSR 549. 

Giving of credit.—Merely be- 
cause one agrees to give credit for a 
certain amount of material for build- 
ing, no inference can be drawn that 
created by the|the amount furnished in excess 
thereof was furnished on an under- 
standing that it should also be on 
credit, barring the right to a lien 
therefor. Tyler Vv. Birmingham 
Realty Co., 207 Ala. 210, 92 S 264. 


in an owner's 


Foleo vy. 


had stipulated to pay for the erection] Sorenson, 127 Wash. 291, 220 P 88. Pacific Lumber, ete, Co. v. 
of the houses equal to his claim or| 821. Dailey, 60 Wash. 566, 111 P 869. 
to the recovery, still remained in his [b] Payment to subcontractor.— 89. Maryland Brick Co. v. Dunk- 


hands over and above what he had 
expended to complete them, and 
which was applicable to the payment 
Beardsley v. Cook, 


burden of 


tract was 


of the order.” 
supra. 

{a] Architect’s certificate of cost 
as provided for in the contract, if 
essential, must be introduced by the 


subcontractor. Chicago Lumber, etc., 


quent purchaser. 


Where there were several lienors, the 
showing 
made by the owner before the con- 
signed was 
among those who might claim liens 
rested upon the owner or the subse-| 270. 
Hamtramck Lum- 92. 
ber, etce., Co. v. United Home Build- 
ers, 222 Mich. 265, 192 NW 575. 


erly, 85 Md. 199, 36 A 761. 

payment 90. Jensen v. Griffin, 41 S. D. 30, 
168 NW 764. “ 

distributed 91. Cedar Rapids Sash, ete., Co. v. 

Heinbaugh, 183 Iowa 1236, 168 NW 


that 


See supra § 519 note 67 [el]. 
93. Greely v. Noble, 40 Cal. A. 628, 
181 P 666, 
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rule the burden of proof, as, for example, the bur- 
den of negativing good faith,®* or of showing actual 
notice,® although the question may be controlled by 
the character of the pleadings.®* In a suit to have 
a mortgage lien declared superior to a mechanic’s 
lien, the burden is upon the mechanie’s lienor, al- 
though a defendant, to prove the commencement 
of his work prior to the execution of the mortgage.°® 

Enhancement of value. Where as to a prior mort- 
gage upon the land the mechanic’s lien may have 
precedence so far as the value of the land is in- 
creased by the improvement, the burden is upon the 
lienor to establish the fact and amount of such 
increase.°® 

Subsequent encumbrancers. One who asserts the 
priority of a mortgage given after work has been 
begun and material furnished by the henor to the 
mortgagee’s knowledge upon the ground that it was 
given for the purchase price of the property has 
the burden of establishing such fact.1_ One who re- 
lies for protection against the mechanic’s lien upon 
a proviso withdrawing purchasers for value from 
the operation thereof, where the lien is not filed 
within a required time, has the burden of bringing 
himself within the proviso.? 

A waiver of the priority of a mechanic’s lien over 
a subsequently executed deed of trust will not be 
presumed from a failure to make the assignee of 
the note secured a party defendant where the lienor 
was ignorant of the assignment of the note.® 

[§ 658] 2. Admissibility and Competency—a. Gen- 
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eral Rules. Subject to the rules applicable to evi- 
dence in civil actions generally* and requirements 
imposed by particular statutes,®> as a rule any evi- 
dence which is otherwise competent is admissible 
where it tends to establish claimant’s cause of ac- 
tion® or defendant’s defense,’ but it must not be 
irrelevant or immaterial, nor unsupported by the 
pleadings? But a defendant cannot object to the 
introduction of evidence of a fact which he has 
admitted in his pleading,!® nor can he introduce 
evidence against his own admission resulting from 
his failure to deny an allegation of his adversary’ s 
pleading.1 However, defendant under a general 
denial is not confined to negative proof but may 
introduce evidence of facts which are inconsistent 
with the averments upon which the adversary’s right 
depends.'* So under a replication which is in effect 
a general denial evidence of facts inconsistent with 
the averments of the plea is admissible in rebuttal.1* 

Right to sue. A deed of assignment for the benefit 
of creditors from the lienor to plaintiff is admissible 
to show the right of plaintiff to sue,'* although there 
is a discrepancy between the amount stated therein 
and the amount claimed by the assignee.?® 

[§ 659] b. Reliance on Credit of Property. Sub- 
ject to the general rules already noted,1® evidence 
bearing on the question of whether work was per- 
formed or materials furnished by claimant in re- 
liance upon a lien or upon the credit of the building 
or improvement is admissible.17 Where defendant 
denies that the work has been done and materials 


94. Roman Catholic High School; 114 Mass. 487. cluded. Murphy v. Bear, 240 Pa. 448, 
v. McCann. 246 Pa. 28, 91 A 1051, [a] For example, gor the purpose] 87 A 854. 
See cases infra notes 95-97, of showing the relations of a subse- 9. Ga—Jennings v. Huggins, 125 


95. Denniston, etc., Co. v. Luther, 
194 Iowa 464, 188 NW 664. 

96. Hoskins v. Carter, 66 Iowa 
638, 24 NW 249; Scheas v. Boston, 125 
Ky. 535, 101 Sw 942, 31 KyL 157. 

97. See cases infra this note. 

[a] Tllustrations.—(1) Where the 
lienor alleges that certain defendants 
claim an interest in the property, 
which allegation is traversed by a 
general denial, he is not bound to 
prove the particular interest which 
they have in order to establish the 
priority of his lien. Berkshire Lum- 
ber Co. v. J. S. Chick Inv. Co., 170 Mo. 
A. 1, 155 SW 904 [not foll so far as 
in conflict Keller v. Carterville Bldg., 
etc,, Assoc., 71 Mo. A, 465]. (2) 
Where plaintiff alleges that the in- 
terests of certain defendants are sub- 
ject to his claim, they, under an an- 
swer that their interest is prior and 
superior, have the burden of proof. 
Hartfield v. Howard, 180 Cal. 376, 181 
P 385; Harmon v. Ashmead, 68 Cal. 
321, uP 183. (3) Where claimant 
alleges that a particular defendant is 
the holder of an encumbrance which 
is subject to and inferior to his lien, 
it is necessary for him to prove such 
fact. Kennicott-Patterson Transfer 
Co. v. Modern Smelting, ete., Co., 26 
Golo.) A. 135,, 141. PR 144; 

98. Leftwich Lumber Co. v. Flor- 


ence Mut. Bldg., etc., Assoc., 104 Ala, 
584,18 S 48. 
99. Independent Lumber Co. 


Bocz, 4 Sask. L. 103, 16 WestLR 316, 

Lien. upon increased value of en- 
cumbered property see supra § ‘ee 

1. Robertson Lumber Co. 
Clarke, 24 N. D. 134, 138 NW 584. 

2. Raeford Lumber Co. v. Rockfish 
Trading Co., 163 N. C. 314, 79 SE 627. 

3. Langdon y. Kleeman, 278 Mo. 
236, 211 SW 877. 

4. Church y. Davis, 9 Watts (Pa.) 
304. 

Evidence generally see Evidence 22 
COL cian one 


5am See statutory provisions. » 
6 Wera v. Bowerman, 191 Mass. 
458, 78 NE 102; Goulding v. Smith, 


quent purchaser to the case he may 
be asked if he has not refused to pay 
for the premises and cautioned all 
persons by public notice against pur- 
chasing his note for the balance of 
the purchase price of the property 
because it was given without consid- 
eration by reason of claimant’s lien. 
Goulding v. Smith, 114 Mass. 487. 
§ : dalek by commissioner see infra 
il 

7. Rogers-Templeton Lumber Co. 
v. Welch, 56 Mont. 321, 184 P 838. 

[a] Evidence admissible. — (1) 
That claimant was not a mechanic, 
in which character only he was en- 
titled to a lien. Gaskill v. Davis, 66 
Ga. 665. (2) Statements of the con- 
tractor to a materialman who fur- 
nished materials for the improve- 
ments, of facts relating to the sub- 
ject matter of the suit, may be 
shown in evidence in the contractor’s 
suit. Gates v. O’Gara, 145 Ala. 665, 
39 S 729. , 

8 Ala.—Rothe y. Bellingrath, 71 
Ala. 55. 

Tll.—Manowsky v. Stephan, 233 Il). 
409, 84 NE 365. 

Kan.—J. B. Rhodes Lumber Co. v. 
Morris, 99 Kan. 2638, 161 P 622, 

N. Y.— Levering, "etc., Co. v. Cen- 
tury Holding Co., 165 App. Div. 174, 
150 NYS 649. 


Pa.—Murphy v. Bear, 240 Pa. 448, 
87 A 854, 

Tex.—Cleburne St. R. Co. v. Bar- 
ber, (Civ. A.) 180 SW 1176. 

[a] Amount of rent.—Under a 
statute giving a lien on the leasehold 
and the materials furnished where 
the furnishing is to the lessee, evi- 
dence of the amount of rent due the 
lessor by the lessee is not admissi- 
ble, being immaterial to the issue, 
although it may become material 
after judgment in favor of plaintiff 
and purchase of the leasehold estate 


thereunder, Rothe y. Bellingrath, 71 
Ala. 55, 
{b] Other liens.—In an action by 


a contractor, evidence of a lien filed 
by a subcontractor was properly ex- 


Ga. 338, 54 SE 169; Koppe v. Rylander, 
38 Ga. A. 686, 128 SE 68; McCluskey 
v. Still, 32 Ga. A. 641, 124 SE 548. 

Kan.—J. B. Rhodes Lumber Co. v. 
Morris, 99 Kan. 263, 161 P 622 

Minn.—Bergsma v. Dewey, 46 
Minn. 357, 49 NW 57. 

Mo.—Coen v. Bettman, 166 Mo. A, 
Bike 150 SW_ 1137. 

J.—Waldron y. Gilmore, 87 N. 
Jie x. 723, 95 A 129 

N. Y.-Murphy » v. Waterton, 112 
App. Div. 670, 99 NYS 6; Beecher v. 
Schuback, 1 App. Div. 359, 37 NYS 
325 [aff 158 N. Y. 687 mem, 53 NE 
1123 mem]; Morowsky v. Rohrig, 4 
Misc. 167, 23 NYS 880; Lipscomb v. 
Adamson Lumber Co., (Tex. Civ. A.) 
217 SW 228. 

[a] Building regulations.—Where 
defendant owner failed to plead 
building department rules and ordi- 
nances, they were not admissible in 
evidence. Waldron v. Gilmore, 87 
INewil.. da, Wasenop AS 29. 

[b] License of building. — No 
question being raised by the plead- 
ings as to whether complainant was 
a licensed builder, evidence in refer- 
ence thereto was immaterial. Man- 
owsky v. Stephan, 233 Ill. 409, 84 
NW 365. 

10. Royal v. McPhail, 97 Ga. 457, 
25 SE 512. 

[a] Demurrer filed too late does 
not affect issues. Neal v. Davis Fay., 
etc., Works, 131 Ga. 701, 63 SE 221. 

1i. Brunner v. Marks, 83 Cal sias 
Sou P7265. 

Admission by failure to deny see 
supra § 606. 

12. Jeffersonville Water Supply 
Co. v. Riter, 146 Ind. 521, 45 NE 697; 
Close v. Clark, 16 Daly Sie9 NYS 


538; Wilkerson vy. MeMurry, (Tex. 
Civ. A.) 167, SW 275 
13.. Banks .v. Moshier, 73 Conn, 


448, 47 A 656. 
14. Mazza vy. Russell, 47 App. (D. 
7 


CONST. 
Mazza v. Russell, 
16. See supra § 658, 
17. See cases infra notes 18-20. 


Supra. 


= 
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furnished on the credit of the building, claimant’s 
books of original entry are admissible for the pur- 
pose of showing that the charges had been made 
against the particular building which is the subject 
of the lien.1® Declarations of the contractor that 
materials are purchased for a certain building, al- 
though made at the time when they are obtained, 
are not competent to show as against the owner that 
the material was sold upon the credit of the build- 
ing.® The fact that’a materialman delivered a 
part of the material on the premises sought to be 
charged with a lien is not in itself evidence that it 
was sold to the contractor upon the credit of the 
building.?° 

[§ 660] c. Property or Interest Subject. Subject 
to the general rules already stated,?! evidence tend- 
ing to show the quantity of property to which the 
lien may attach is admissible.?? ‘So on the question 
of whether a tract of land has been subdivided into 
lots, the testimony of the owner as to his intention 
may be considered,?? as may evidence of his acts 
in staking off the lots,?* or in laying out a street,?> 
or conveyances of other lots in the tract.2° The deed 
of conveyance to defendant may be introduced as 
evidence of ownership,”* and other evidence bearing 
upon the question which is raised by the pleading 
and is properly an issue in the proceeding is ad- 
missible,? but the ownership involved being that 
which existed at the time the lien attached, evi- 
dence of ownership at time of trial is irrelevant.?? 
On the other hand, where the title is not in issue 
under the complaint, defendant’s interest only, what- 
ever that may be, being affected by the sale, evi- 
dence of an outstanding or paramount title is 
inadmissible.2° If the property has been fraudu- 
lently conveyed, the petitioner may treat either the 
grantor or the grantee as the owner in the fore- 
closure of his lien, and if the former, then claim- 
ant assumes the burden of showing that the con- 
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veyance was fraudulent, and evidence in this behalf 
is admissible.2 As bearing upon whether the own- 
ership of property is in the wife, a husband may be 
asked whether he had conveyed the property to her,*? 
but a question as to who prepared the deed is 
irrelevant.3% 

[§ 661] d. Delivery and Use of Material—(1) In 
General. Claimant may establish the amount, value, 
and kind of material furnished by him,** and prove 
that material was purchased for, and was used in, 
the construction of improvements on the land de- 
seribed.*> The contractor’s receipt for materials is 
admissible in a suit by the materialman to enforce 
his lien which arises under the statute merely upon 
furnishing to one who is building for the owner.*° 
Parol evidence is admissible to show for what build- 
ing the work was done or the materials were fur- 
nished, and the mechanic’s book of original entries 
is not the sole test of the building to be charged, 
the statute not prescribing the kifd of evidence by 
which the facts shall be proved.*? A charge in elaim- 
ant’s book which shows merely a delivery of ma- 
terial to its employee for delivery to defendant at 
another point is not competent to establish such 
delivery.*® The declaration of the contractor that 
materials are purchased for a particular building, 
although made when they are obtained, is not evi- 
dence against the owner of the land of the use of 
the materials therein.®® 

[§ 662] (2) Material Furnished for Several Build- 
ings. Unless there is evidence to show which one 
of several buildings materials sold and charged in a 
joint account were furnished for, such account is in-. 
admissible.*° 

[§ 663] e. Agreement or Consent of the Owner— 
(1) In General. Subject to the general rules already 
stated,*+ evidence as to the nature and terms of the 
contract under which the work was done or materials 
furnished’ is admissible.42, As in other cases evi- 
where. it is admitted that claimant 


18. Garrison v. Van Luven, 67 Pa. 30. Cook v. Goodyear, 79 Wis. 606, 
Super. 418. 48 NW 860. 

19.. Crane Co. v. Neel, 104 Mo. A. 31. Amidon v. Benjamin, 126 Mass. 
177, 77 SW 766. 276. ? 

20. Crane Co. v. Neel, supra. 32. Saunders y. Tuscumbia Roof- 


21. See supra § 658. 

22. Pollock v. Morrison, 176 Mass. 
83, 57 NE 326. 

fa] Extent of land.—Where the 
owner of two lots moved the dividing 
fence and had improvements made on 
one of them, in a proceeding to en- 
force a lien for such improvements 
in which. claimant described the lot 
according to the description in de- 
fendant’s deed, it was held that de- 
»fendant might testify that by moving 
the fence he intended to establish a 
new and permanent division line be- 
tween the two lots. Pollock v. Mor- 
rison, 176 Mass. 83, 57 NE 326. 

23. Donnelly v. Butler, 216 Mass. 
41, 102 NE 917. 


24. Donnelly v. Butler, supra. 

25. Donnelly v. Butler, supra. 

26. Donnelly v. Butler, supra. 

27. Badger Lumber Co. v. Muehle- 
bach, 109 Mo. A. 646, 83 SW 546. 


Presumption of continuance of 
ownership see supra § 643. 

28. Wilson v. Merryman, 48 Md. 
328 (a lease conveying to defendant 
the several lots of ground described 
in the lien claim, executed during the 
time the materials in question were 
being furnished, between the date of 
the first and last items in the ac- 
count, is admissible as evidence, in 
connection with other evidence to 
be subsequently offered, to show de- 
fendant’s ownership of the property 
at and before the time of the order- 
ing and furnishing of the materials 
in question and the making of such 
lease). _ 

29. Coats v. Dickenson, 5 AlbLJ 
(N. Y.) 333. , 


ing, ete., Co., 148 Ala. 519,.41°S 982. 

33. Saunders v. Tuscumbia Roof- 
ing, etc., Co., supra. 

34. Portland Floor Co. v. Chas. K. 
Spaulding Logging Co., 64 Or. 316, 
130. P 52. See Wera v. Bowerman, 
191 Mass. 458, 78 NE 102 (holding 
that evidence that petitioner had fur- 
nished labor on defendant’s building 
according to the contract alleged, 
etc., and that the labor had been fur- 
nished with the latter’s knowledge 
and consent, was admissible notwith- 
standing the parties had agreed that 
the pnetitioner himself did no labor 
on the building within the statutory 
period prior to the filing of the lien, 
since under the statute the lien arose 
for labor whether furnished by the 
petitioner or done by him personally). 


35. Fairbanks v. Simmons, 103 
Kan202, 6073) P2203) MoxmtvemChrig-= 
topher, etc., Iron Works Co., (Tex. 


Civ. A.) 199 SW 833. See Stapleton 
v. Meyer, 17 Misc. 67, 39 NYS 845 (in 
an action against a contractor, de- 
fendant cannot object to plaintiff’s 
showing that the work was done in 
several places while the complaint 
alleged that it was done in one place 
and plaintiff had furnished a bill of 
particulars showing that the work 
was done in several places, defendant 
showing no surprise at the trial). 
[a] Communications to subcon- 
tractor.—In an action to enforce a 
materialman’s lien, testimony of a 
subcontractor for the contractor that 
he had placed the material, which he 
was told was furnished by claimant, 
consisting of iron work in the build- 
ing, is admissible to show its use, 


had contracted to furnish the mate- 


rial. Fox v. Christopher, etc., Iron 
yeonks Co., (Tex. Civ. A.) 199-.SW 
[b] Declarations of contractor 


not made in the owner’s presence as 
to whether materials were delivered 
cannot be shown. Treusch vy. 
Shryock, 51 Md. 162. 

36. Treusch v. Shryock, supra 
(such receipt is admissible as part 
of the res geste and as being against 
interest). 

_{a] Delivery tickets (1) admit- 
ting the receint of material signed 
by the contractor may be admitted in 
an action against the owner and gen- 
eral contractor. Crane v. Brighton 
Mills, 98 N. J. L. 308, 120 A 677. (2) 
Where delivery tickets signed by the 
contractor or his servant, and one 
not signed, were admitted in evidence 
in an action by the materialman, 
without proof of the signatures to 
those which were signed, any error 
in such admission is not reversible 
where there is no substantial dispute 
as to the delivery of the material 
and there was ample competent evi- 
dence of such delivery outside of 
such tickets. L. Lamb Lumber Co, 
v. Benson, 90 Minn. 403, 97 NW 143. 

37. Singerly v. Doerr, 62 Pa. 9; 
Wolf v. Batchelder, 56 Pa. 87; Church 


v. Davis, 9 Watts (Pa.) 304. 
38. Valley Lumber, etc, Co. vy. 
Nickerson, 13 Ida. 682, 93 P 24, 


39. Deardorff v. Everhartt, 74 Mo. 
37 [overr Morrison v. Hancock, 40 
Mo. 561]; Crane Co. v. Neel, 104 Mo. 
A. 177, 77 SW 766. 


40. Chambers v. Yarnall, 15 Pa. 
265. 
41. See supra § 658. 


42. See cases infra this note. 
Date of contract.—Where it 
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dence is not admissible to contradict or vary the 
terms of a written contract,** and where a written 
contract is not merely collateral and incidental to 
the issues, but is the basis of the right set up, it 
must be produced or its absence must be accounted 
for before secondary evidence of its terms can be 
received.44 Evidence which tends to show that work 
was done at the request of the owner is admissible,*® 
and if it appears that the account on plaintiff’s 
books is against the contractor, plaintiff may intro- 
duce evidence to explain how this was so consistently 
with the theory of the owner’s direct liability.*® 
Bills rendered to one charged with materials may be 
introduced in evidence as bearing upon the issue as 
to whom the credit was extended, on behalf of de- 
fendant to whom such materials were not charged.** 
Evidence as to the doing of other work is inadmissi- 
‘ble to show employment by defendant to do the 
particular work for which the recovery is sought.*8 
In an action by a subcontractor or materialman, 
the contract with the general contractor is admissi- 
ble in evidence,*®: and although .a materialman has 
a direct lien, irrespective of any contract between 
him-and the owner, which arises upon furnishing to 
one haying a contract with the owner, evidence of 
the nature of the contract between the owner and 
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contractor is admissible.°° But the specifications 
of a contract for the erection of a building are im- 
material on the question of whether or not certain 
work was included, where a materialman dealt di- 
rectly with the owner who could enlarge or alter 
the plans as he saw fit.64. Under an answer denying 
that a codefendant was contractor or agent, the 
owner may show that plaintiff was the contractor.°? 

Where the contract is with a lessee, claimant is 
entitled to show that the materials for which he 
makes a claim of lien were either in whole or in part 
for the specifie work for which the owners had given 
consent under the terms of the lease.°? 

Contract with agent. While as in other cases** 
the declarations of an alleged agent are not compe- 
tent to prove his agency,°® his testimony is, as in 
other cases,°° competent as to the fact and extent 
of his ageney.®”. Where the agency is conceded, the 
fact of orders by the agent for delivery of material 
may be shown.®* Proof that a defendant contracted 
as an undisclosed agent for his codefendant has been 
held inadmissible under an allegation of a joint 
contract.°® 

Contracts as to married woman’s property. Evi- 
dence as to the acts and conduct of the husband may 
be admitted to show his agency in making a con- 


is contended that materials were de- 
livered under: a new’ contract made 
after cancellation of the original 
contract, the date.of the making 
of the new contract is material. 
eth v. Levick, 153 Pa..522, 26 A 
u 

. {b]. Payment as showing terms.— 
Where defendant claims that alleged 
extras were included in the contract 
price, a check given for a certain 
amount in full has a bearing upon 
what the contract really was. Chris- 


tensen vy. Harris, 190 Iowa 256, 180 
NW :325. 
~ [ce] Introduction of copies on 


question of alterations.—Where, upon 
the ,introduction of a contract in evi- 
dence, it appeared to have been 
changed in certain particulars, upon 
the issue whether the changes were 
made before or after the execution 
of the contract and for the purpose 
of showing what the real contract 
was on the question in dispute, a 
copy may be read in evidence and 
proved by a witness to be a true 
copy, although the witness is not the 
party who made the copy from the 
original, Lombard vy. Johnson, 76 Ill. 
S9e 

[da] 
shown 


A special contract may be 

in an action on common 
counts.—Shilling v. Templeton, 66 
Ind. 585. 


43.' Justus v. Myers, 68 Minn. 481, 
71 NW 667; Murphy v. Fleetford, 30 
Tex. Civ. A. 487, 70 SW 989 (where 
the particular evidence was held not 
in contradiction of the contract). 

{a] Question not in contradiction 
of contract.—(1) In a suit to fore- 
close a contractor’s lien, where the 
contractor had claimed pay for ma- 
terial furnished above what was to 
be embraced in the contract, it is 
not erroneous to permit him to be 
asked if he “was not to furnish ma- 
terial;’”’ such evidence is not in con- 
tradiction of the written contract. 
Gates v. O’Gara, 145 Ala. 665, 39 S 
729. (2) In an action ‘by one fur- 
nishing material to an alleged agent 
of the owner, evidence of the owner 
that the agent furnished the material 
is admissible notwithstanding a writ- 
ten contract between the owner and 
the agent for the building of the im- 
provement. Burton v. Meinert, 136 
Ga. 420, 71 SE. 870. 

[b] That claim is not within con- 
tract.—It may be proved -by parol 
that the character of the building 
was changed from that contemplated 


Evidence §§ 1219-1379. 


at the time the contract was made, 
after the complete performance of 
the contract, to show that articles 


subsequently furnished were fur- 
nished under a later contract. Brown 
v. Edward P, Allis | Co., 98 Wis. 120, 
73 NW 656. 


[ec]. Omission of material fact 
from lien contract cannot be shown 
where not. pleaded. Lipscomb v. 
Adamson Lumber Co., (Tex. Civ. A.) 
217 SW 228. 

Parol or extrinsic evidence affect- 
ing writings generally see Evidence 


| LDP 1380-1729. 


44. Trammell v. Hudmon, 86 Ala. 
472, 6 S 4; Land Mortg. Bank v. Qua- 
nah Hotel Co., (Tex. Civ. A.) 32 SW 
573 (requiring proof of loss, after re- 


cording, by the custodian of the 
record). 
{a] Admitted contract need not be 


read.—It is not error to refuse to al- 
low the introduction of the original 
contract when the petition sets out 
the contract and it is admitted to be 
correct. Kankakee Coal Co. v. Crane 
Bros. Mfg. Co.; 28 Ill. A. 371 [rev on 
other grounds 128 Ill. 627, 21 NE 
500]. 

Secondary evidence generally see 


45. Miller v. Barroll, 14 Md. 173 
(evidence that about the time the 
house in question and an adjoining 
one were commenced the owner said 
to plaintiffs that he wanted them to 
prime the frames for and see about 
painting the houses is competent to 
go to the jury on the question as to 
whether plaintiffs did the painting 
on the houses at the request of such 
owner), . 

[a] Verbal agreement of owner 
where material furnished contractor. 
—Where counsel agreed that the ma- 
terial was furnished and charged to 
the contractor, it was held not error 
to admit evidence of a verbal agree- 
ment by the owner who was the orig- 
inal defendant to pay for such mate.- 
rials in the absence of a plea of the 
statute of frauds, and even if the 
objection could be reached on a gen- 
eral denial, where no objection is 
made to the proof when offered on 
the ground of the statute of frauds, 
it is waived. Pool v. Wedemeyer, 56 
Tex, 287. 

[b] Personal liability of owner. 
In a lumberman’s action for the price 
of materials and to impress a. lien 
on the property, on the theory that 
the owner, to induce him to furnish 


the lumber to the contractor, prom- 
ised to see that he was paid therefor, 
evidence that the value of the house 
would have been greatly in excess 
of the contract price was competent 
to show the promise, and that the 
owner practically assumed control of 
the work. Janvrin vy. ‘Powers, 79 N. 
H. 44, 104 A 252. 

46. Trammell v. Hudmon, 86 Ala. 
472, 6 S 4 (where it was held that 
as to an entry charging materials 
to a contractor plaintiff may show 
that the charge was made in order 
to keep the transaction separate 
from other claims which plaintiff 
had against the owner and that such 
entry had been made without his 
authority). 

47. Wright v. Hood, 49 Wis. 235, 
5 NW 488. 

48. Miller v. Barroll, 14 Md. 173. 

49. Universal Portland Cement Co. 
os Sisters of Charity, 216 Ill. A. 

50. Treusch vy. 
162 (where the right of the material- 
man depends only on his furnishing 
material to a contractor while the 
latter’s contract with the owner is 
alive). ' 

51. Porter Screen Mfg. Co. vy. 
Hunter, 69 Pa. Super, 22. 

52. Peerless Pac. Co. v. Manning, 
S9HOrw 69 el Tb ee 4293 

53. McNulty v. Offerman, 152 App. 
Div. 181, 1837 NYS 27. 

54. See Agency § 692. 

55. Arkmo Lumber Co. v. Cantrell, 
159 Ark. 445, 252 SW 901. 

56. See Agency §§ 689, 690. 

57. Arkmo Lumber Co, v. Cantrell, 
159 Ark. 445, 252 SW 901. 


58. Linck v. Johnson, 6 Cal. Un- 
rep. Cas. 817, 66 P 674. 
[a]. For example, where, in an ac- 


tion to foreclose a mechanic’s lien, 
it is stipulated that defendant was at 
all times represented by her father, 
as her agent in all the matters in 
controversy, that proof of such 
agency is unnecessary, and that her 
father attended to all business with 
plaintiff, evidence that such father 
told witness, when he wanted. ma-. 
terials, to order them, and that when 
materials were wanted the father 
either ordered them or directed the 
witness to do so is admissible to 
show authority for supplying extra 


materials. Linck vy, Johnson, (Cal.) 
66 P 674. 
59. A. 


Coen v. Bettman, 166 Mo. 
671, 150. SW 1137. 


For later cases, developments and changes.in the law see cumulative Annotations, same title, page and note number, 
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tract for repairs upon the wife’s property.°° 

[§ 664] (2) Knowledge and Failure to Object. If 
the owner is to be charged by his consent to the 
work being done, then all matters tending to prove 
his knowledge of the erection of the building are 


admissible.*t 


(§ 665] f. Performance of Contract. 
the general considerations already stated,®* evidence 
which tends to establish®* or to disproye®* perform- 
ance of the contract alleged as the foundation of the 
Evidence is not admissible to 
show that certain materials used were more suitable 
than others which the contract required.©> A default 
judgment in favor of the materialman against the 
owner is admissible in proceedings to establish a 
mechanic’s len as against a mortgagee.®¢ 
In an action by a subcon- 


lien is admissible. 


Architect’s certificate. 
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contractor of a certificate as to the completion of 
certain work, including the work for which the len 
was filed by the subcontractor, in order to enable 
the principal contractor to make a settlement with 
the owner of the premises, is relevant on the ques- 


tion of performance by the subcontractor, and may 


Subject to 


tractor, the issuing by the architect to the principal 


60. Saunders v. Tuscumbia Roof- 
ing,;,etc:, Co.,..148.Ala.:529, 41.8 982; 
Marshall v. Hall, (Mo. A.).200 SW 
770; Kirschbon v. Bonzel, 67 Wis. 178, 
29 NW 907. 

{a] For example, where there is 
no direct proof of the fact that the 
husband was acting as agent of the 
wife, the husband may be asked 
whether he had sold the property for 
his wife, as to who employed the men 
to build the improvement, and what 
he did with the purchase money. 
Saunders v. Tuscumbia Roofing, ete., 
Co., 148 Ala. 519, 41 S. 982. 

[b] To show who was contracting 
party.—In an action against a mar- 
ried woman to enforce a mechanic’s 
lien, evidence of her acts and doings 
while the house was in process of 
erection is admissible upon the issue 
whether she or her husband was the 
contracting party in relation thereto. 
Kirschbon vy. Bonzel, 67 Wis. 178, 29 
NW 907. 

[ec] Preliminary proof of lien ac- 
count against husband. — Evidence 
that a married woman owned the lot 
in question, that she was living in 
the house thereon while the work 
was being done, that she made no ob- 
jections, that she before and after 
her husband’s death directed certain 
changes which increased the cost of 
the imvrovements, and according to 
the testimony of one witness ad- 
mitted that she owed the debt, is 
sufficient to establish the competency 
of a lien account against her husband 
upon the theory that the husband 
was acting as her agent. Marshall 
vy. Hall, (Mo. A.) 200 SW 770. 

61. Althen v. Tarbox, 48 Minn. 18, 
50 NW 1018, 31 AmSR 616; McCarthy 
v. Caldwell, 43 Minn. 442, 45 NW 728. 

[a] Knowledge of wife.—(1) A 
contract by a married woman sell- 
ing her land on condition that the 
vendee will erect a building thereon, 
although invalid for nonjoinder of 
her husband, is admissible in an ac- 
tion to foreclose a mechanic’s lien on 
the land for labor on the building, 
under a contract with the vendee, to 
show that the work was done with 
her knowledge and assent and at her 
instance. Althen v. Tarbox, 48 Minn. 
18, 50 NW 1018, 31 AmSR 616. . (2) 
Proof that the wife saw and con- 
versed about the plumbing while it 
was being done is admissible. Mc- 
Carthy v. Caldwell, 43. Minn. 442, 45 
NW 723. 

62. See supra § 658. 

63. Beach v. Huntsman, 42 Ind. A. 
205, 85 NE 523; J. F. Meyer Mfg. Co. 
v. Sellers, 192 Mo. A. 489, 182 SW 
789; Williams vy. Lane, 87 Wis. 152, 
58 NW 77. 

[a], Daily statements.—Where de- 
fendant’s inspector and timekeeper, 
in the course of business, gave state- 
ments to plaintiff of the date and 
amount of each day’s work, such 
statements were admissible to show 
when plaintiff did the work, and that 
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his suit was not barred by the stat- 
ute of limitations. Williams v. Lane, 
87 Wis. 152, 58 NW 77. 

[b] Payment ly owner may be 
admissible to show that the owner 
regarded the work as completed. 
J. EF. Meyer Mfg. Co. v. Sellers, 192 
Mo. A. 489, 182 SW 789. 

{c] Compliance with guaranty. 
In order to show the capacity of. a 
furnace to furnish the guaranteed 
amount of heat, evidence that other 
furnaces installed by defendant fur- 
nished heat satisfactorily is admis- 
sible. Beach v. Huntsman, 42 Ind. A, 
205, 85 NE 523. 

{d] Held inadmissible.—Evidence 
that a mortgage received by the prin- 
cipal contractor from the owner in 
settlement of the work embraced in 
the certificate is unpaid is inadmissi- 
ble on behalf of the principal con- 
tractor on the question of perform- 
ance by the subcontractor. Schil- 
linger Fire-Proof Cement, etc., Co. v. 
Arnott, 152 N. Y. 584, 46 NE 956 
[aff 86 Hun 182, 33 NYS 343). 

{e] Statements by contractor.— 
The right of a materialman furnish- 
ing a contractor not depending upon 
any relation of agency of the latter 
to the owner but upon the statute 
which gives the lien upon the fur- 
nishing to a builder for the owner 
independently of whether anything 
is due the builder or not, or of 
whether he has properly performed 
his contract, and only upon condition 
that the contract is alive at the time 
of furnishing the contractor, declara- 
tions not made in the owner’s pres- 
ence as to whether the building 
was completed and accepted cannot 
be proved as against the owner. 
Treusch v. Shryock, 51 Md. 162. 

64. Hagman y. Williams, 88 Cal. 
146, 25 P 1111. 

[a] Difference in value.—Evidence 
as to difference between the value 
of the building as it was finished and 
as it should have been finished is not 
admissible where there was evidence 
that the defects could be remedied. 
Brunold v. Glasser, 25 Misc. 285, 53 
NYS 1021. 

65. Schultze v. Goodstein, 180 N. 
¥i4 248, 03 NB) 21. 

66. Chicago State Bank v. Plum- 
mer, 54 Colo. 144, 129 P 819. 

67. Schillinger Fire-Proof Cement, 
ete., Co. v. Arnott, 152 N. Y. 584, 46 
NE 956 [aff 86 Hun 182, 33 NYS 343]. 

68. U. S.—Pioneer Min..Co. v. De- 
lamotte, 185 Fed. 752, 108 CCA 90. 

Ala.—Wiegfield v. Akridge, 207 Ala. 
560, 938 S 612; Lavergne v. Evans 
Bros. Constr. Co., 166 Ala. 289, 52 § 
318. 

Cal.—D. I. Nofziger Lumber Co. v. 
Solomon, 13 Cal. A. 621, 110 P 474. 


Or.—Bartels v. McCullough, 102 Or. | 


66. 201 B 7338. 

Pa.—Ott v. DuPlan Silk Corp., 271 
Pa. 322, 114 A 630. 

See Wheelock v. Hull, 124 Iowa 
752, 100 NW 863 (where the state- 


be regarded as an admission by the principal con- 
tractor and the architect that the contract of the 
subcontractor has been substantially performed.*%* 
[§ 666] g. Lien Claim, Statement, or Notice—(1) 
In General. A notice or claim of len as required 
by the statute is admissible in evidence to show com- 
plance with such requirement.®* But the statement 
itself is held to be at most only evidence of its 
filing and of its own contents as touching its own 
sufficiency ;°° it is ‘not in itself competent evidence 
of the facts required to be stated therein,’® and 


ment itself was produced and identi- 
ficd to prove the proper filing). 

{a] The original notice of lien it- 
self is admissible as between the im- 
mediate parties, together with the 
indorsement showing its filing for 
record as required by the statute. 
Adams vy. Shaffer, 132 Ind. 331, 31 Nik 
1108 (where it was held further that 
the fact that the notice was recorded 
in a record not provided by law did 


not render the admission of such 
record reversible error, where the 
original notice as introduced and 


rights of innocent third parties were 
not involved). 

{b] Preliminary proof.—To make 
a lien account containing a lump 
sum admissible in evidence as proof 
of the taking of the statutory steps 
to perfect a lien against the property 
of the wife, it is necessary to prove, 
where the contract was made with 
the husband, that he made the con- 
tract for the lump sum, and that he 
made it as agent for the wife. Mar, 
shall v. Hall, (Mo. A.) 200 SW 770. 

[c] Copy.—Under a statute re- 
quiring the filing of a notice of lien 
with the county clerk, it was held 
that a copy of such notice in which 
the signatures are not proved or ac- 
knowledged is not admissible as evi- 
dence of the due filing of a proper 
notice and is not rendered admissible 
by the authentication of the county 
clerk, and proof of the genuineness 
of the paper and time of filing is 
necessary. Sampson y. Buffalo, etc., 
R. Co., 2 Hun (N. Y.) 512, 4 Thomps. 
& C._ 600; Jennings v. Newman, 52 
HowPr Ns Y.)0282. 

[d] The record of the original 
paper must be shown by competent 
evidence. Greene v. Finnell, 22 Wash. 
186, 60 P 144 (where it was further 
held that it was proper to permit the 
county auditor to read from the orig- 
inal record a transcript of the lien, 
a certified copy having been tendered 


and received in evidence  subse- 
quently). 
69. Hutton v. Maines, 68 Iowa 650, 


28 NW 9; Urlau v. Ruhe, 68 Nebr. 
883, 89 NW 427; Wakefield vy. Latey, 
39 Nebr. 285, 57 NW 1002; Hassett 
v. Curtis, 20 Nebr. 162, 29 NW 295. 

70. U. S.—Pioneer Min. Co. v. De- 
lamotte, 185 Fed. 752, 108 CCA 90. 

Cal.—D. I. Nofziger Lumber Co. v. 
Solomon, 13 Cal. A. 621, 110 P 474. 

Mo.—Marshall v. Hall, (A.) 200 SW 
770; Baker v. Smallwood, 161 Mo. <A. 
257, 1483 SW 518. 

Or.—Bartels v. McCullough, 102 Or. 
66, 201 P 733. 

Pa.—Ott vy. DuPlan Silk Corp., 271 
Pa. 322, 114 A 630; Safe Deposit, etc., 
Gon? VakCohimbia:s iron, Petes olsen 6 
Pa. 536, 35 A 229; Hills v. Elliott, 16 
Sere.& R.56; H.G. Vogel Co., Inc. v. 
Grape Products Co., 57 Pa. Super. 501. 

“The introduction of this claim in 
evidence is not to prove its contents, 
but to establish that notice has been 
given as required by law.” D. I. 
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cannot amount to prima facie proof of such facts.™ 
Under a statute providing that in all suits upon 
account a verified itemized statement of the account 
may be competent evidence of its correctness, a lien 
statement cannot be evidence of the value or con- 
tract price of the materials furnished or of the value 
of the building erected where it is not itemized.’? 
A memorandum not recorded with the lien is not 
of itself evidence.?* Where there is no issue as to 
the validity and sufficiency of the lien claim, the 
original claim is properly excluded from evidence." 
The lien claim is not inadmissible because of a de- 
fect which merely affects the priority of the lien.’® 
Record. Where the signature and verification of 
a lien claim are sufficient to entitle it to be filed with 
a public officer as required by statute, it becomes 
a public record and entitled to be received in evi- 
dence under the rules relating to such records.*® The 
record, however, is not competent to prove anything 
other than could be proved by the claim itself.77 
Extrinsic evidence. Evidence may be introduced 
for the purpose of determining the sufficiency of de- 
scription in the lien claim,’* including the purpose 
for which the description is required,’® and the per- 
sons who are to be affected by it.8° Where under 
the statute a description of the premises in a notice 
of lien is sufficient if the property can be identified 
therefrom,*! an imperfect or improper description of 
property in a mechanie’s lien notice may be aided by 
extrinsic evidence where proper averments are found 
in the complaint.®? The character of the building 
and its intended use may be shown to identify the 
land mentioned in the lien notice.°* However, ex- 
trinsic evidence cannot be resorted to to supply a 
description omitted from the notice of lien.®* 


Nofziger Lumber Co. v. Solomon, 13 
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[§§ 666-668 


Service of notice of intention. Claimant is en- 
titled to prove the facts showing or tending to show 
that notice by a subcontractor of an intention to file 
a lien was, served,®° and was served upon a person in 
possession.®° 

Proof of notice. In the absence of a contrary pro- 
vision of the statute, proof of notice may be by 
parol.8? So in a suit to establish a len against a 
married woman’s separate property, her testimony 
that she received notice of the lien and that her 
husband acted as her agent respecting it is ad- 
missible.*8 

[§ 667] (2) Completion of Work or Furnishing 
of Material. Subject to the general considerations 
already stated,8® evidence as to the time of comple- 
tion of the work or the furnishing of material is. 
admissible on the question of the timely filing of 
the lien.®°° Receipts given by the materialman pend- 
ing delivery of material are admissible upon the 
question of whether a debt accrued upon the delivery 
of each item or whether the understanding was that 
there should be no debt until the entire quantity was 
delivered.*+ And although a contract may be void 
under the statute because not recorded it may still 
be used as evidence to determine the character of the 
building to be erected and thereby furnish the test 
by which it can be ascertained when the building 
was completed.°? A statement of account which is 
not shown to have been rendered to the owner is 
not admissible to establish the date of completion.%? 
The itemized len account is not admissible to show 
when the last material was furnished.®* 

[§ 668] h. Amount of Claim. Subject to the gen- 
eral considerations already stated,®° any evidence 
which is otherwise competent is admissible which 


as to whether plaintiff had filed the] supra. 


Cal. A. 621, 626, 110 P 474, 476. notice in time and in proper terms). 80. Union Lumber Co. vy. Simon, 
{a] The affidavit of the correct- “No proof of the genuineness of | Supra. 
ness of the account attached to the|the signatures to either the claim or 81. See supra § 263. 


lien claim is not evidence of the cor- 


the verification is a necessary pre- 


82. Coburn v. Stephens, 137 Ind. 


rectness of the account or of the date 
of its accrual. House Wrecking 
Salvage, ete., Co. v. Gartrell, (Mo. 
A.) 204 SW 52; Baker v. Smallwood, 
161 Mo. A. 257, 143 SW 518; Darling- 
ton v. Eldridge, 88 Mo. A. 525. 
[b] Where the lien claim contains 
a statement of particulars and a wit- 
ness who ordered the goods testifies 
that such statement is correct, it is 
properly allowed to go to the jury. 
Mooney v. Peck, 49 N. J. L. 232, 12 A 


BEV 

{c] Bills filed with a lien olaim 
are not evidence for claimant where 
their correctness is disputed by the 
affidavit of defense. Weaver v. 
Sheeler, 118 Pa. 634, 12 A 558. 

71. Pioneer Min. Co. v. Delamotte, 
185 Fed. 752, 108 CCA 90; Nebraska 
Material Co. v. Seelig, 86 Nebr. 387, 
125 NW 605; Searle, etc., Lumber 
Co. v. Jones, 80 Nebr. 567, 114 NW 
783. But see Van Billiard v. Nace, 
1 Grant (Pa.) 233 (claim may be 
evidence when not traversed). 


72. Lavergne Vv. Evans’ Bros. 
Constr. Co., 166 Ala. 289, 52 S .318. 
73. Lawson v. Coates, 56 Ga. 379 


(as to a memorandum that the work 
was completed on a certain date, 
there being no proof as to who made 
it or as to its truth, and it was held 
that the memorandum was no evi- 
dence upon the question as_ to 
whether the lien was recorded 
within the time fixed by statute). 

74. Schalich v. Bell, 173 Cal. 773, 
GUM EE OO Soe 

75. Pugh v. Moxley, 164 Cal. 374, 
128 P 1037. 

76. D. I. Nofziger Lumber Co. v. 
Solomon, 13 Cal. A. 621, 627, 110 P 
474; Merritt v. Pearson, 58 Ind. 385 
(such record is relevant to the issue 


liminary to the admission in evidence 
of a lien properly verified and filed.” 
D. I. Nofziger Lumber Co. v. Solo- 
mon, supra. 

[a] Parol evidence is admissible 
to show when the materials embraced 
in the indicated items were fur- 
nished, over the objection to the ad- 
missibility of the recorded lien claim 
because some of the items in the ac- 
count bear date more than _ three 
months after the date of recording, 
the last items not being dated at all. 
New Ebenezer Assoc. v. Gress Lum- 
ber Co., 89 Ga. 125, 14 SE 892. 

[b] Must be consistent with cause 
of action.—The record of a claim of 
lien against defendant’s wife is in- 
admissible in an action for materials 
furnished defendant. Jennings vy. 
Huggins, 125 Ga. 338, 54 SE 169. 

{c] Record in wrong book.— 
Where the notice of intention to hold 
a lien is not recorded in the proper 
record, the record cannot be admit- 
ted in evidence unless the loss of the 
original instrument is shown and 
that it was correctly copied on the 


record. Adams v. Buhler, 131 Ind. 
66, 30 NE 8838. 
Admissibility of public records 


generally see Evidence §§ 901-1026. 

77. Sabin v. Cameron, 82 Nebr. 106, 
17 NW 95. 

[a] For example, the record of a 
mechanic’s lien is not competent evi- 
dence either of the time when the 
material and labor therein mentioned 
were furnished, or that they were 
furnished and used on the building 
therein described. Sabin vy. Cameron, 
82 Nebr. 106, 117 NW 95. 

78. Union Lumber Co. v. Simon, 
150 Cal. 751, 89 P 1077, 1081. 

79. Union Lumber Co. v. Simon, 


683, 36 NE 132, 45 AmSR 218: Mc- 
Namee v. Raudk, 128 Ind. 59, 27 NE 
423; Brannum-Keene Lumber Co. v. 
Cole, 67 Ind. A. 667, 119 NE 721; 
Windfall Natural Gas, ete., Co. v. 
Roe, 41 Ind. A. 687, 84 NE 996. 

83. Brannum-Keene Lumber Co. vy. 
Cole, 67 Ind. A. 667, 119 NE 721. 


84. McNamee vy. Rauck, 128 Ind. 
59, 27 NE 428; Windfall Natural 
Gas, etc., Co. v. Roe, 41 Ind. A. 687, 


84 NE 996. 
tet Tt iG v. Poli, 231 Pa. 611, 80 


86. Merritt v. Poli, supra. 

[a] Pre proof.—On the 
trial of a scire facias sur mechanic’s 
lien by a subcontractor, where he 
claimed to have served notice of in- 
tention to file a lien on a person in 
possession of the building, it is error 
to exclude evidence showing the 
service of the notice, on whom it was 
served and as to whether the person 
served was in possession, on the 
theory that it is necessary first to 
establish the fact that the person 
served was in actual possession be- 
fore proof of service and other inci- 
dental matters. Merritt v. Poli, 231 
Pa. 611, 80 A 1116. 

87. Brunswick-Balke Collender Co, 
v. Racette, 49 Que. Super. 50. 

88. Johnson v. Griffiths, (Tex. Civ. 
A.) 1385 SW 683. 


89. See supra § 658. 

90. See cases infra notes 91-94. 

91. Pratt v. Campbell, 24 Pa. 184. 

92. Barker v. Doherty, 97 Cal. 10 
31° Pevi7. : 

93. Young v, Landers, 31 Ga. A, 


59, 119 SE 464. 
94. House Wrecking Salvage, etc., 
Co. v. Gartrell, (Mo. A.) 204 Sw 52. 
95. See supra § 658. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


(eee 
ee ete 


§ 668] 


bears upon the proper amount of claimant’s recov- 
Where under the contract that part of the 
work and material which is lienable may be definitely 
distinguished from the-rest and the value or price 
thereof definitely fixed, evidence is admissible for 
Where, the owner having gone into 
possession and retained and used the fruit of plain- 
tiff’s labor and material, plaintiff is entitled to 
recover the contract price less the yalue of the work 
omitted,®® he may introduce evidence tending to 
show the relative proportions and value of the work 
Kstimates of the 
amount of work done, made by one person, cannot 
In a proceeding 
against the owner and the contractor the contract 
between plaintiff and the contractor is admissible 
as evidence of the contract price between those par- 
Defendant may show that plaintiff’s charges 
embraced a greater quantity of material than could 
have been used in the building, where there is a 
duty on the materialman to inquire into the nature 


ery.°° 


that purpose.®? 


done and the work omitted.% 


be proved by another person. 


ties.? 


96. See cases infra this note; and 
notes 97-10. 

{a] Competency.—(1) A measurer 
of vainter’s work is competent to 
show what the quantity and value 
of that work is. Thorn v. Heugh, 
1 Phila. -(Pa.)) 322:_-€2) On the queées- 
tion involved in a defense as to the 
sufficiency of the performance of a 
contract by reason of defects in the 
work a cornice maker who was not 
a bricklayer and who did not know 
how to remedy the alleged defects in 
the walls of a structure was held not 
competent to testify to the cost of 
taking down such walls and rebuild- 
ing them. Brunold v. Glasser, 25 
Mise. 285, 538 NYS 1021. (3) Where 
the evidence showed that the con- 
tractor had failed to comply with the 
contract, providing for warranty of 
all the plumbing and gas fitting for 
a year, and an agreement to make 
necessary repairs during that time, 
and that the owner had expended a 
certain amount for repairs, which 
the contractor had neglected to make 
after notice, questions to show gen- 
erally the reasonable cost of kKeep- 
ing the plumbing in repair for one 
year were properly excluded, wlitfere 
the actual cost of the repairs was not 
ealled for, nor any evidence as to 
how much the repairs that were made 
were reasonably worth, or whether 
they were necessary. Schultz v. 
Goodstein, .180 N. Y. 248, 738. NE 21. 

[b] Lumber used for shoring.— 
Where lumber is used by a contrac- 
tor for shoring, and thereby materi- 
ally loses its identity or fitness for 
future use, evidence is admissible to 
show the auality and character of 
the depreciation, and the amount for 
which a lien may be claimed for the 
furnishing of such lumber is the 
value of such material, less the 
value of so much as is not consumed. 
Apere vy. Freng, 181 Wis. 39, 194 NW 
55. 

{c] Admissions affecting mortga- 
gee.—A written admission by the 
owner at whose request work and 
labor were done upon the house that 
the claim is correct, made after such 
owner had mortgaged the property, 
was inadmissible to affect a mort- 
Carson y, White, 6 Gill (Md.) 


{d] Provision for estimate of par- 
ticular person.—Where plaintiff sues 
on a contract which provides for a 
settlement upon the final estimate of 
defendant’s superintendent of con- 
struction, and both sides repudiate 
the estimate of such person in open 
court upon the record, the admission 
of evidence as to the inaccuracy of 
such estimate cannot be made the 
ground of error. Cook v. Gallatin R. 
Co., 28 Mont. 340, 72 P 678 (holding 
further that hearsay evidence of 
statements of the superintendent 
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Settlement. 


due.* 


harmless Rorans 


that his estimate was false could not 
be prejudicial in such a case). 

97°" Kehr, “Constr. -Co. |v." Post) 
System of Health Bldg., 288 Ill. 634. 
124 NE 315. 


98. See supra § 322. 

99. Garrison v. Van Luven, 57 
Pa. Super. 418. 

ic Cook * v2. ‘Gallatin’ (RR. (Co:,7 28 
Mont. 340, 72 P 678 (where the evi- 


dence was offered by defendant in a 
proceeding under a contract provid- 
ing for a settlement on the final esti- 
mate of defendant’s superintendent 
of construction, and both sides had 
already repudiated the correctness of 
the superintendent’s estimate, and it 
was held that the evidence referred 
to was immaterial on account of such 
repudiation, being offered to show 
that the estimate was incorrect). 

2. Hilliker v. Francisco, 65 Mo. 
598; Cattanach y. Ingersoll, 1 Phila. 
(Pa.) 285. 

2. Dickinson College v. Church, 1 
Watts & S. (Pa.) 462. But see Wool- 
sey v. Bohn, 41 Minn. 235, 42 NW 
1022 (holding that evidence that the 
amount of lumber charged exceeded 
the amount reqauired for the build- 
ing according to plans and drawing 
was properly excluded). 

4 Charles v. E. F. Hallack Lum- 
ber, etc., Co.,’ 22 Colo. 283, 43 P 548; 
Odd Fellows’ Hall v. Masser, 24 Pa. 
507, 64 AmD 675; Powell v. Nolan, 27 
Wash. 318, 67 P 712, 68 P 389. 

{a] Community property.—A set- 
tlement made with one spouse acting 
for the community in order to ascer- 
tain the amount due on the contract, 
and the memorandum signed showing 
the amount so ascertained, are ad- 
missible. Powell v. Nolan, 27 Wash. 
318,. 67 P 712, 68 P 389: 

[b] A statement between the 
contractor and the materialman is 
admissible on the question of the 
value of material as against the 
owner of the building. Charles v. 
E. F. Hallack Lumber, etc., Co., 22 
Colo. 283, 43 P 548. 

{[c] A note given by a subcon- 
tractor for materials is evidence to 
prove the agreed price in a proceed- 
ing to enforce the lien. Odd Fellows’ 
Hall vy. Masser, 24 Pa. 507, 64 AmD 
675. 

{d] Arbitration agreement.—W here 
a subcontractor sues the owner and 
original contractor and the owner 
puts in issue the amount and value 
of the work performed by the sub- 
contractor and the validity of his 
lien, an arbitration agreement be- 
tween the subcontractor and the con- 
tractor to which the owner is not a 
party is not binding upon him, and 
the statute which declares a con- 
tractor and subcontractor to be the 
agents of the owner for the purpose 
of binding the property with a lien 
does not make the contractor the 


Quantum meruit. 
value of materials furnished is properly excluded 
where such value is a matter of special contract 
provision,® but if no more than the contract price 
is allowed, the admission of such evidence is at most 
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of the building on the credit of which he undertakes 


to furnish material.? 
Evidence of a settlement made be- 


tween the parties is admissible to show the balance 


Evidence as to the reasonable 


Where the contract is abandoned, 


defendant may show the value of the work, taking 
into consideration the contract price, and the sum 
required to complete the contract.” 

Book accounts and explanations thereof. Claim- 
ant’s books of original entry are competent evidence 
of the items and the amount of the debt claimed, 
and he may show by evidence the other facts which 
entitle him to recover.® 
on claimant’s books may be explained.® 
of entry are admissible upon the question of the 


The account as it appears 
Such books 


owner’s agent to determine the value 
of the materials furnished or the 
labor performed. Quackenbush  v. 
Tips Band: Co:,"47 (Or 303; 83 Pe 

5. Reid v. Berry, 178 Mass. 260, 
59 NE 760; Murphy v. Fleetford, 30 
Tex. Civ. A. 487, 70 SW 989. 

[a] To show mistake in contract. 
—While evidence of a quantum me- 
ruit is inadmissible as a basis for 
recovery in proceedings founded on 
the contract, where the contract pro-: 
vided that the contractor should do 
all the work and furnish all the ma- 
terials among which “all stairwork 
and furnishing lumber.” in an action 
to enforce a materialman’s lien, on 
an issue whether the word “furnish- 
ing’ was mistakenly written in the 
contract instead of the word “finish- 
ing,’ claimant insisting that as the 
lumber furnished was not finishing 
lumber, the owner was liable and not 
the contractor, evidence to show that 
the contract price was the reason- 
able value of the work done and ma- 
terials furnished is admissible as a 
circumstance material to the issue. 
Murphy v. Fleetford, 30 Tex. Civ. A. 
487, 70 SW 989. 


reve Horgan v. McKenzie, 17 NYS 
7. McDonald y. Hayes, 132 Cal. 
490, 64 P 850. 
8.° Schalich v.. Bell) 173 Calis 773: 


161 Ba9835 
4 A 552. 

9. Green Bay Lumber Co. v. 
Thomas, 106 Iowa 420, 76 NW weap 
Cline’ vy. Shell, (43)| Or._:372,.73 "RP 12 
Creasy v. Emanuel Reformed Church, 
1 Pa. Super. 372. 

[a] For example, where a con- 
tractor, under a contract with a 
county, procured a warrant for four 
hundred dollars and for the purpose 
of paying three hundred dollars to a 
subcontractor transferred the war- 
rant to him and received back one 
hundred dollars in cash, but instead 
of crediting the contractor with three 
hundred dollars the subcontractor 
credited him with the amount of the 
warrant and charged him back with 
one hundred dollars cash, the entries 
indicated the correct net credit and 
gral evidence was admissible to show 
that both entries were part of one 
and the same transaction and rightly 
understood showed a payment of 
three hundred dollars on account. 
Green Bay Lumber Co. v. Thomas, 
106 Iowa 420, 76 NW 749. 

{b] An apparent variance between 
the book account and the claim may 
be explained. Brown v. Kolb, 8 Pa. 
Super. 413, 43 WklyNC 26. 

{e] Contractor’s statements as 
affecting other lien claimants.—A 
contractor’s statements to a subcon- 
tractor because of which the latter 
changed a credit are admissible as 


Noar v. Gill, 111 Pa. 488, 


468 [40 C.J.] 


application of moneys to an unsecured debt, where 
the debtor and creditor have not made the applea- 
tion, to show the existence of such debt.'° 

[§ 669] i. Indebtedness of Owner to Contractor 
—(1) In General. Where plaintiff’s hen rights de- 
pend upon the fact that something is due the con- 
tractor from the owner at the time it is sought to 
have the lien attach, then the condition of the 
accounts between the owner and contractor is ma- 
terial, and evidence relating thereto is admissible." 
Likewise, where under the statute materialmen and 
subcontractors have a lien only to the extent of the 
contract price,’? the owner may show that the con- 
tract price has been paid and that plaintiff material- 
man received his pro rata portion.'® So evidence 
tending to prove other valid liens is admissible as 
bearing upon the amount recoverable by claimant,!4 
and as bearing upon the amount for which the owner 
may be held, he may prove what he has paid to other 
subcontractors during the time within which they 
were entitled to file liens.1> Evidence upon the part 
of the owner that a sum paid by him directly to 
the principal contractor was used in paying for labor 
and material is admissible.1® In a proceeding by a 
subcontractor the owner may state that payments 
made by him were not larger in amount than could 
properly be considered fair payments for work and 
materials then actually furnished.17 To defeat an 
assignment by the contractor made before the notice 
of liens of subcontractors it may be shown that there 
was a partnership between the contractor and his 
alleged assignee.1* Notwithstanding the contract is 
in writing, parol evidence of what was actually paid 
the contractor is admissible.1? 

[§ 670] (2) Deductions for Faulty Performance 


between these parties, but as to 


other subcontractors such statements 18. 
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v. Alling, 84 Conn. 487, 80 A 782. 
Jake Strickland Lumber Co. v. 


[§§ 668-672 


or for Cost of Completion. Where the contractor 
has abandoned the work before completion, it is 
competent, in an action by the subcontractors, for 
the owner to prove how much of the work the con- 
tractor left undone, and what it had cost to com- 
plete it in the manner provided by the contract.’ 
Where the owner claims damages for defective con- 
struction, evidence as to the cost of remedying de- 
fects is admissible upon the issue of substantial 
performance.?! Where it is conceded that the prin- 
cipal contractor has not performed, proof of the 
negligence of the contractor and the consequent de- 
struction of the building may be material as showing 
that the destruction was not due to the fault of the 
owner.22. Eyidence that the original contractor after 
a partial destruction by fire of the building before 
its completion carried away nearly all of the ma- 
terial upon the lot is not admissible as against a 
materialman, since it does not tend to show the fault 
of the original contractor in abandoning the con- 
tract or that less than the amount claimed by the 
materialman was due to him.?? Evidence that by 
plaintiff’s delay defendant had lost a tenant is prop- 
erly excluded where there is no evidence of notice 
to plaintiff that the building was to be completed 
by a specified time for occupation by any particular 
tenant.** 

[§ 671] j. Payment.*> Subject to the general con- 
siderations already stated,2* any evidence otherwise 
competent tending to show a payment of the claim 
asserted may be admitted.?6% 

[§ 672] k. Fraud and Bad Faith. Subject to the 
general considerations already stated,?? evidence may 
be admitted to show fraud or bad faith?® or the ab- 


tor’s claim. Gates y. O’Gara, 
Ala, 665, 3928S 729. 


145 


are hearsay and inadmissible. Green| Rheinhart, 115 Miss. 749, 76 S 643. [b] Itemized account.—Defendant 
Bay Lumber Co. v. Thomas, 106 19. Burton v. Meinert, 136 Ga,}| pleading payment may introduce an 
Iowa 420, 76 NW 749. 420, 71 SE 870. itemized account of payments made, 
10. McQuaide v. Stewart, 48 Pa. 20. Rodbourn v. Seneca Lake] although he did not file such account. 
198. Grape, etc., Co., 67 N. Y. 215 [rev 5] Easterling v. Shaifer, (Miss.) 38 S 230. 
11. Parsley v. David, 106 N. C.| Hun 12]; Lind v. Braender, 15 Daly [ce] Sum realized in bankruptcy.— 


225, 10 SE 1028. 

[a] For example, the owner may 
testify how much he had paid the 
contractor when plaintiff, a material- 
man, filed his lien, to show that 
nothing was due the contractor at 
that time. Parsley v. David, 106 N. 
C. 225, 10 SE 1028. 

Sum to which lien attaches see 
supra §§ 319-321. 

12. See supra § 320. 

13. Treece vy. Carpenter, 92 Okl, 
21, 222 P 230; J. B. Klein Iron, ete, 
Com, Mays, /76.OkKINLi75 184" P 577. 

[a] Illustration.—-In an _ action 
against the owner to enforce a sub- 
contractor’s lien, evidence of the 
owner’s payments to the contractor, 
who in turn paid money to the sub- 
contractors, etc., during the sixty 
days within ‘which they otherwise 
would have been entitled to file liens, 
was admissible. J. B. Klein Iron, 
ore Co. v. Mays, 76 Okl. 177, 184 P 
hie 


14. Marianna Hotel Co. v. Liver- 
more Fdy., etc., Co., 107 Ark. 245, 
154 SW 952. 

15. Fossett v. Rock Island Lum- 


ber, ete., Co., 76 Kan. 428, 92 P 832, 
14 LRANS 918. 

16. Cost v. Newport 
Supply Hardware Co., 85 
108 SW 509, 14 AnnCas 142. 


Builders’ 
Ark, 407, 


17. Kelly v. Alling, 84 Conn. 487, 
80 A 782. 
fa] A question, “Were any of 


these payments ... made in advance 
of the progress of the work,” is 
proper where the witness has already 
testified to the time and amount of 
the payments actually made. Kelly 


870, 7 NYS 664; Malone v. Mayfield, 
13 Tex. Civ. A. 548, 36 SW 148. 

[a] Certificate of architect as to 
cost of completion.—Under a provi- 
sion of a building contract that on 
failure of the contractor to complete 
the building the owner may do so and 
deduct the cost from the contract 
price remaining unpaid, and that the 
certificate of the architect as to the 
cost of completing the building shall 
be conclusive as to the cost thereof, 
the certificate is admissible to show 
the cost of completing the building 
after the default of the contractor, 
as against persons seeking to en- 
force liens for materials furnished 
the contractor. Malone v. Mayfield, 
13 Tex. Civ. A. 548, 36 SW 148. 

21. Pelatowski v. Black, 213 Mass. 
428, 100 NE 831. 

22. Kawneer Mfg. Co. v. Renfro, 
186 Iowa 1344, 173 NW 899. 

23. Butler v. Ng Chung, 160 Cal. 
435, 117 P 512, AnnCasi913A 940. 

24. Murphy v. Bear, 240 Pa. 448, 
87 A 854, ‘ 

25. Payment by owner as bearing 
ceca of lien fund see supra 

26. See supra § 658. 

264%. Gates v. O’Gara, 145 Ala. 
665, 39 S 729; HWasterling v. Shaifer, 
(Miss.) 38 S 2380. 

[a] Credits for material fur- 
nished.— Where the contract requires 
the builder to furnish the materials, 
the owner may show that he had 
paid for some materials in order to 
save the property from liens and to 
show the amount for which hé is en- 
titled to credit against the contrac- 


Where the only issue was whether 
the contractor, president of the 
lienor company, had paid the debt, 
and the contractor had turned over 
his stock on debts, and there was 
evidence that he agreed that the 
transfer should cover the debt of de- 
fendants on the lien claims, the rec- 
ord of bankruptcy proceedings of the 
contractor was admissible, not to 
show payment, but to show what 
sum, if any, should be deducted 
from verdict for plaintiff. Kaighn 
Vin Oox 88) Nis Je wae, 9 can oa. 

27. See supra § 658. é 

28. Ottiwell v. Watkins, 15 Daly 
308, 6 NYS 618 [aff 125 N. Y. 706, 26 
NE 752] (under a statute giving the 
mechanic a lien for work done with 
the consent of the owner where a 
lessee leased to a responsible person 
at a time when the building was not 
completed, and the latter finished the 
building and paid no rent, evidence 
of the dealings between the lessor 
and the first lessee are admissible to 
show whether or not the second lease 
was made in good faith). 

[a] Evidence properly excluded.— 
In an action to foreclose a mechan- 
ic’s lien, the court did not err in ex- 
cluding answers to questions to the 
owner to show that she did not act 
in good faith, in that she failed to 
advise plaintiff that she claimed the 
premises in question as a homestead, 
no evidence being received or offered 
showing, or tending to show, that 
plaintiff understood or believed such 
premises to be other than a home- 
stead. Schoenman Bros. Co. vy, 


Loffer, 43 S. D. 233. 178 NW 934. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


gis oni” J . J 


§§ 672-677] 


sence thereof.?? 


[§ 673] 1. Waiver and Estoppel. 
general considerations already stated,?° evidence 
may be admitted to show a waiver*! or estoppel to 
assert®* a lien. The owner’s declarations to the lien 
claimant as to whether the building has been com- 
pleted are admissible as a foundation of an estoppel 
to deny the timely filing of the lien.** 
sence of an allegation of fraud or mistake, proof of 
what is said before signature of an absolute and un- 
conditional release of a lien is not admissible.** 
Where the complaint al- 
leges that defendant took title subject to plaintiff’s 
lien, evidence that defendant’s title is derived 
through foreclosure of a prior mortgage is admissi- 
However, evidence to prove an alleged prior 
and superior lien is properly excluded where such a 


[§ 674] m. Priorities. 


ble.*° 


lien is not pleaded.*° 


[§ 675] 3. Pleadings as Evidence. Where the pro- 
ceeding is essentially a chancery one, the answer is 
evidence under the same conditions and to the same 


29. Monaghan v. Goddard, 173 
Mass. 468, 53 NE 895. 

[a] Good faith in asserting item 
of work.—On an issue as to the good 
faith of a claimant in stating the 
amount due, in the certificate for a 
mechanic’s lien, where he testified 
that he kept no account of the time 
a subcontractor worked, which was 
included as one of the items, an ac- 
count of his time, written up and 
given to him by the subcontractor, 
was admissible. Monaghan v. God- 
dard, 173 Mass. 468, 53 NE 895. 

30. See supra § 658. 

31. De Bruin v. Santo Domingo 
oe ete., Co., (Tex. Civ. A.) 194 SW 
54, 

[a] Intention.—In an action to 
enforce a meqhanic’s lien, testimony 
by claimants that they did not intend 
to waive the lien when accepting a 
chattel mortgage is inadmissible, 
since the mortgage may have oper- 
ated as a waiver as a matter of law. 


De Bruin v. Santo Domingo Land, 
Ae Cow eCRexs 'Civ.s 1A:)i9494* SW 
32. McGillivary v. Cremer, 125 
Wis. 74, 103 NW 250. 
[a] Knowledge.—On an issue as 


to whether the owner of a building 
promised to pay the claim of a ma- 
terialman if the latter would refrain 
for a time from enforcing his lien, 
evidence that the materialman had 
instructed his agent to perfect the 
lien is, in the absence of any show- 
ing that the owner knew of the in- 
struction, irrelevant. McGillivary v. 
Cremer, 125 Wis. 74, 103 NW 250. 
[b] Estoppel to assert invalidity 
of lien.—Where plaintiff, suing for 
materials furnished a contractor to 
reach the fund due from the owner 
to the contractor, after filing his 
notice, ascertains that a son of the 
contractor was jointly interested 
with him in the erection of the 
building, and, in the notice by which 
the action was commenced, the son 
was made a party under the allega- 
tion that he claimed to have some 
interest in the fund but in fact 
he had none, plaintiff may show that 
prior to the filing of the lien the 
owner of the property and the con- 
tractor both stated to him that de- 
fendant was the sole contractor, as 
under such proof the parties would 
be estopped from asserting that the 
lien was defective in not naming the 
son as one of the purchasers of the 


material. Brown v. Welch, 5 Hun 
(Ne *Y2)) 682. 

33. Hubbard v. Lee, 6 Cal. A. 602, 
92 P 744. 

34. Townsend v. Barlow, 101 


Conn. &6, 124 A 832 
35. Weinstein v. “Montowese Brick 
Co., 91 Conn. 165, 99 A 488. 
36. Guarantee, 6LG;” (CO. von Cash, 
(Tex. Civ. A.) 87 SW 749. 
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extent as answers generally in chancery suits. 
though the statute makes sworn bills evidence of 
the matters therein charged, unless denied by answer 
under oath,?® the fact that defendant’s answer is 
not sworn to does not preclude him from questioning 
the validity of a sworn statement which is in evi- 
dence as a part of the bill.*® 
a sworn bill, although not demanding a sworn an- 
swer, is evidence and establishes a prima facie case.*? 

[§ 676] 4. Weight and Sufficiency—a. General 
As in other civil actions,*! the burden of 
proof*? upon the issues involved** in a proceeding 
for the enforcement of a mechanic’s lien must be 
supported by a preponderance of the evidence,** 
legally sufficient to justify a finding,*® for example, 
with reference to the right to a lien in general*® 
or the timely institution of suit.47 Where the proper 


Subject to the 


In the ab- 


Rules. 


, 
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37 IAT. 


Under such a statute, 


steps to establish a lien have been taken,*® a failure 


37. Pioneer Min. Co. v. Delamotte, 
185 Fed. 752, 108 CCA 90; Lake Shore, 
etely (Re Coll vi McMillan, 84 Ill. 208; 
Tracy v. Rogers, 69 Ill. 662; Glarke 
v. Boyle, 51 Ill. 104; Morrison v. 
Stewart, 24 Ill. 24; Garrett v. Steven- 
son, 8 Ill. 261; Kimball v. Cook, 6 
Ill. 423; Acme Lumber Co. v. Modern 
ee Co., 214 Mich. 357, 183 NW 
192. 

Admissions by failure to deny alle- 
gations see supra § 606 

Pleadings in chancery as evidence 
generally see Equity §§ 692-707 Yo. 


38. See statutory provisions. 

39. Acme Lumber Co. v. Modern 
Constr. Co., ‘214 Mich. 357, 183 NW 
192. 

40. Green Bay Cut Stone Co. v. 


Fabry, 169 Mich. 544, 135 NW 312. 


41. See Evidence § 1743 et seq. 
42. See supra §§ 641-657. 

43. See supra § 637. 

44, Leftwich Lumber Co. v. Flor- 


ence Mut. Bldg., etc., Assoc., 104 Ala. 


584, 18 S 48; Brown v. Waring, 1 
App. (D. C.) 378; Pittsburgh Plate 
Glass Co. v. Culbertson Hotel Con 62 
Mont. “605,-205 BP 957;> Moreno” v. 
Spencer, 37 Tex. Civ. A, 69, 82 SW 
1054. : 

[a] Clear and convincing evi- 


dence.—An instruction was held er- 
roneous because it cast a greater 
burden of proof upon defendant who 
had denied in an answer that the 
contract purporting to be acknowl- 
edged by husband and wife so as to 
create a lien on a homestead was in 
fact acknowledged by the wife, in 
that it required the evidence to es- 
tablish the defense to be clear and 
convincing and to show the facts set 
up to the satisfaction of the jury. 
Moreno v. Spencer, (Tex. Civ. A.) 82 
Sw 1054. 

[b] Rule applied.—In a suit in 
equity to declare a mortgage superior 
to a mechanic’s lien, the burden was 
on defendant to show that the mort- 
gage was executed after the work 
was begun, which fact was determi- 
native of the question of priority, 
and where the testimony of the me- 
chanie’s lienor was that the work 
was commenced before and that of 
the mortgagor was that it was com- 
menced after the execution of the 
mortgage, defendant failed to meet 
his burden of proof. Leftwich Lum- 
ber Co. v. Florence Mut. Bldg., etc., 
Assoc., 104 Ala. 584, 18 S 48. 

45. See Heald v. Hodder, 5 Wash. 
Onanod Ey GAS 
See cases infra this note. 
Evidence held _ sufficient. — 
Hooper v. Thoma, 185 Ill. A. 85; 
Jacoby v. Scougale, 26 Ill. A. 46; 
Day v. Adkins, (Ky.) 123 SW 1187; 
Rounds v. Basham, 116 Me. 199, 100 
A 936 (as against contention that 
claimant was mere guarantor of pay- 
ment); Henning v. McAdam, 155 


of proof as to certain divisible items claimed will 
not prevent a recovery as to other items.*? 
[§ 677] b. Reliance on Credit of Property. The 


Minn. 194, 198 NW 124; Lindquist v. 
Young, 119 Minn. 219, 138 NW 28; 
Jensen v. Jasperite Co., 110 Nebr. 
407, 1983 NW 925; Thomas v. George, 
105 Nebr. 44, 178 NW 922, 181 NW 
646; Conlan v. Leonard, 82 N. J. L. 
108, 81 A 492; F. Bowden Co., Inc. v. 
Center Amusement Co., Inc., (N. J. 
Sup.) 128 A 860; Weggs v. Kreugel, 
284 Ne M, 24,° 205) P °73805. Stearns- 
Roger Mfg. Co. v. Aztec Gold Min., 
ete, Cou iar Nie 13 00M SSEeP er a0. 
Haizlip v. Whitfield, 56 Okl. 42, 155 
P 863; McPherson v. Jarvis, 106 
Wash. 486, 180 P 415; Bateson v. 
Baldwin Forging, etc., Co., 75 W. Va. 
574, 84 SH 887. 

[b] Evidence held insufficient.— 
Young Men’s Bldg. Assoc. v. Ware, 
158 Ark. 137, 249 SW 545 (in favor 
of claimant’s assignor); Richardson 
v. Clayton, 137 Ga. 477, 73 SE 654; 
Kalbach Lumber Co. v. Red Ball 
Chain Stores Co., 196 Iowa 854, 195 
NW 513; Lloyd v. Queen, 6 Ky. Op. 


173); Madsen v. Latzke, 140 Minn. 325, 
168 NW 11; Mills v. Olsen, 43 Mont. 
(29015 Pp 33; Hougo v. Huso, 43 
IND Sy STDs 173 NW 453; McCaull- 
Wiebster\ El "Conv. Stiles) 41° 2N- Dp: 
135, 169 NW 577; De’ Bolt v. Farm- 
ers’ (Hixehy’Bank,W51  Oklj 2,7 154, ee 


686; Carson v. Gilchrist, (Tex. Civ. 
A.) 186 SW 529. 

_[e] Prima facie case held estab- 
lished.—Joralmon  v. McPhee, 31 
Colo.=26, Ti’ PR 4192 Nielson wy.) Eh- 
chius, 212 Ill. A. 409; Green Bay Cut 
Stone Co. v. Fabry, 169 Mich. 544, 135 
NW 312; Albert Gall Co. v. Dowagiae 
Gas Co., 160 Mich. 255, 125 NW 283; 
St. Louis Sash, et¢., Works v. 
Tonkins, 188 Mo. A. 1, 173 SW 47; 
Rogers-Templeton Lumber Comnave 
Welch, 56 Mont. 321, 184 P 838; 
Crowell Lumber, ete., Co. v. Ryan 
Co., 110 Nebr. 225, 193 NW 609; De 
Bolt v. Farmers’ Exch. Bank, 51 Okl. 
12, 151 P 686; Johnson y. Barker, 
(Tex. Civ. A.) 215 SW 348. 

{d] Prima facie case held not es- 
tablished.—Georgia Steel Co. v. 
White, 1386 Ga. 492, 71 SE 890. 

47. [a] Timely institution shown. 
Se she ast v. Ingebrutsen, 205 Ill. 

[b] Timely institution not shown. 
—Young v. Landers, 31 Ga. A. 59, 
119 SE 464; Zenco Electrical Supply 
Co. v. South Shore Electric Co., 177 
Tll. A. 553; Bauman v. Metzger, 145 
Minn. 133, 176 NW 497; La Crosse 
Lumber Co. v. Powell, (Mo. A.) 247 
SW 1022. 

48. See supra §§ 179-314. 

49. Feick v. Stephens, 250 Fed. 
185, 162 CCA 3821 [certiorari den 248 
U. S. 562 mem, 39 SCt 8 mem,. 63 
L. ed. 422 mem] (decided under Ohio 
statute); Loeff v. Meyer, 209 Ill. A. 
382 [aff 284 Ill. 114, 119 NE 908]; 
Schulenburg, ete. Lumber Co vy. 
Strimple, 33 Mo. A. 154. 
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evidence must be sufficient to show that the work 
was done or materials furnished in reliance upon the 
The fact that materials 
are charged to the contractor alone is slight evidence 
that they are furnished on his eredit, 51 but is not 
prima facie evidence that the credit of the contrae- 
The facts of demand and 
receipt of a large cash payment,°* and that certain 
of the goods have been replevied after delivery to 
the vendee,** are of weight in determining whether 
the goods were sold upon the credit of the building. 

[§ 678] c. Property or Interest Subject. The evi- 
dence must be sufficient to establish the title or 
interest which it is sought to charge®> and to show 
that the premises are such as are subject to the 
It is not necessary that ownership should 
be proved by the best evidence, or by such evi- 
dence as would be admissible in an action to try 
Inferential proof may be sufficient.®§ 


eredit of the property.°° 


tor was relied on only.°? 


lien.®® 


title.57 
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the person for 


General. 


A 


deed conveying the property to defendant a short 


50. See cases infra this note. 

[a] Evidence held _ sufficient. — 
American Tank Co. v. Continental, 
ete., Trust, etc., Bank, 3 F. (2d) 122; 
Barrett-Hicks Co. v. Glas, 9 Cal. A. 
491, 99 P 856; Davis v. Willmore, 186 
Ill. A. 510; Menne v. American Ra- 
diator, Co; 150, Ky. 151, .1500oSW 224; 
Excelsior Press Brick Co. v. Rein- 
schmidt, (Mo. A.) 209 SW 546; House 
Wrecking Salvage, etc., Co. v. Gar- 
trell, (Mo. A.) 204 SW 52; peer’ 
NS Hall, (Mo, A.) 202 SW 

[b] ‘Evidence hela D heiiclontee 
Western Hlectric Co. v. Iowa Falls 
Electric Co., 196 Iowa 19, 198 NW 556 
(reliance on contractor’s general ac- 
count shown). 

[ec] Oath of party required.— 
Where a book account is evidence 
only when supplemented by the oath 
of the party to whom they belong of 
the sale and delivery of the goods 
charged and their price, the mere 
statement in a lien claimant’s book 
of accounts that materials delivered 
by him are to be used in the erection, 
alteration, or repair of a building is 
not by itself evidence sufficient to 
constitute a lien, but claimant must 
establish the fact in some other way 
that the credit was given to the 
building. This may be done by the 
oath of plaintiff, and defendant may 
give proof by his oath to the con- 


trary. McCartney v. Buck, 13 Del. 
34, 12 A 717. 

51. Hommel vy. Lewis, 104 Pa. 
465. 

52. Hommel v. Lewis, supra 

53. McCartney v. Buck, 13 Del. 34, 
AOL Bie 

a McCartney v. Buck, supra. 

55. [a] Evidence held sufficient. 


—M. R. Smith Lumber Co. vy. Russell, 
Ssieiwan. woe, 44" Po 819 McCaull- 
Webster El. Co. vy. Stiles, ZING De 
135,:169 NW 577. 

{b] Evidence held insufficient.— 
Richardson v. Clayton, 137 Ga. 477, 
73 SE 654; Western Valve Co. v. 
Hardin, 181 Ill. A. 414; Sullivan v. 
Bradic, 44 R. I. 447, 118 A 513. 

56. McAllister v. Des Rocners, 132 
Mich. 381, 983 NW 887; Bergsma v. 
Dewey, 46 Minn. 357, 49 NW 57; 
Gould v. Wise, 18 Nev. 253, 3 P 30; 
Farrington v. Bushnell, 88 Wash. 
155,.2520P 991. 

[a] Evidence held  smfficient. — 
Union Lumber Co. v. Simon, 150 Cal. 
T5P 89 P1077, L081; Parham v. Mc- 
Carty, 110 Kan. 771, 205 P 622 (to 
justify a finding that a writing by 
the owner of land giving a land com- 
pany permission to erect and main- 
tain thereon buildings for the accom- 
modation of its prospective buyers 
was not a lease, but created a mere 
license). 

{b] Evidence held insufficient.— 
Kern v. San Francisco Co., 19 Cal. A. 


157, 124 P 862 (to support a finding 
that a portion of the building, for the 
construction of which the ‘lien was 
claimed, remained standing after a 
fire); Farrington v. Bushnell, 88 
Wash. 155,1152 Pi 991 

{c] Evidence as to use.—Testi- 
mony showing that the land and 
reduction works thereon had been 
leased together and sold together 
tends to prove that the property has 
been treated as a unit and used for 
a common purpose, and in the ab- 
sence of any other testimony or ob- 
jections at the trial the court has 
the right to infer that the land so 
used and treated is reasonably con- 
venient for the use of the reduction 


works. Gould v. Wise, 18 Nev. 253, 
By ME BIS 
{d] Proof that there is another 


puilding on the lot not connected 
with that for which the material is 
furnished, without showing the 
character of such other building, or 
whether the one is or is not appur- 
tenant to the other, is not sufficient 
to exclude any part of the lot from 
the operation of the lien. Bergsma 
v. Dewey, 46 Minn. 357, 49 NW 57. 

[e] Homestead exemption. — Hvi- 
dence held sufficient as to value of 
property above homestead exemption. 
McAllister v. Des Rochers, 132 Mich. 
381, 93 NW 887. 

57. Rohan Bros. Boiler Mfg. Co. 
v. St. Louis Malleable Iron Co., 34 
Mo. A. 157 (where it was said that 
Slight evidence will be sufficient to 
move the court, since if defendant is 
not the owner and has no interest he 
is in no sense harmed by any judg- 
ment that may be rendered establish- 
ing the lien against the property). 

58. Rohan Bros. Boiler Mfg. Co. 
v. St. Louis Malleable Iron Co., 


Badger Lumber Co. v. Muehle- 
bach, 109 Mo. A. 646, 88 SW 546. 

60. Chisholm v. Williams, 128 Ill. 
115, 21 NE 215; Coats v. Dickenson, 
5 AlbLJ. CN. Y.) 333. 

[a] Evidence of reputed owner- 
ship held sufficient.—National Lum- 
ber Co. v. Whaley, 162 Cal. 224, 121 
P 729 (evidence that a person en- 
tered into possession of the land, 
held himself as owner of the land, 
made contracts for the erection of a 
building on the land, and caused the 
work of construction of a building to 
begin); Santa Cruz Rock Pavement 
Co. v. Lyons, (Cal.) 48 P 599 (evi- 
dence that a husband signed a con- 
tract for street work in front of a 
lot, the record title to which was in 
the wife, and stated to the contrac- 
tors that the lot was community 
property, will sustain a finding that 
he was the “reputed owner’’). 

61. Lewis v. Saylors, 73 Iowa 504, 
35 NW 601. 


[§§ 677-679 


time before the date of the transaction’ out of 
which the lien claim arises, together with a re- 
cital in the contract that defendant is the owner, 
is sufficient evidence of such ownership at the time 
the contract was made,®® and if it is shown that. 


whom the work was done is in 


possession claiming ownership of the property de- 
seribed,®° or occupies the house as a residence,®* 
or, in ‘the absence of any controversy as to the 
ownership, that he took possession of the property 
upon completion of the improvements, together with 
the testimony of witnesses that he owned the prop- 
erty,®? it will be sufficient evidence of ownership 
to support a judgment in favor of the lien claimant. 

[§ 679] d. Delivery and Use of Material—-(1) In 
The evidence must be sufficient to show 
a furnishing or use of the labor or material for or 
in a building or,improvement as required by stat- 
ute,®* although circumstantial evidence may be suffi- 


62. Cole v. Barron, 8 Mo. A. 509. 

[a] Use and tax assessment.— 
Evidence that defendant uses the 
building for which the materials 
were furnished as a factory, and 
that the property is assessed for 
taxes against him, is sufficient evi- 
dence of defendant’s ownership of 
the property to support the lien. 
Rohan Bros. Boiler Mfg. Co. v. St. 


dons Malleable Iron Co., 34 Mo. A. 
(3 
63. De Bolt v. Farmers’ Exch. 


Bank, 51 Okl. 12, 151 P 686. 

{a] Evidence held sufficient to 
show: (1) That claimant furnished 
labor or materials. Frudden Lum- 
ber Co. v. Kinnan, 117 Iowa 93, 90 
NW 515; Menne v. American Radia- 
tor Co. 2 11500 Keys--Lo er ab On IS W 824: 
Wakefield v. Latey, 39 Nebr. 285, 
57 NW 1002; Wolf v. Batchelder, 56 
Pa. 87 (it is not necessary that the 
sale of materials should be charged 
in a book; any evidence that satisfies 
that they furnished, etc., is suffi- 
cient); Haviland v. Pratt, 1 Phila. 
(Pa.) 364. (2) That material was 
delivered. Hill v. Imboden, 146 Ark. 
99, 225 SW 330. (3) That material 
Copeland v. Dixie Lum- 


ber Coy: 4) (Ala.2Aeh2sOmebwe Ss Lied: 
Great Western Sugar Co. v. F. H. 
Gilcrest Lumber Co., 25 Colo. A. 24,. 


186 P 562; Rice v. Hodge, 26 Kan. 
164; EB. R. Darlington Lumber Co. v. 
Harris, 107 Mo. A. 148, 80 SW 6883. 
Allen v. Elwert, 29 Or. 428, 44 P 823, 
48 P 54; Noyes v. Smith, (Tex. Civ. 
A.) 77 SW 649; Seattle Lumber Co. 
v. Sweeney, 43 Wash. 1, 85 P 677. 
(4) That material was furnished for, 


and used in, construction. American 
Bridge Co. v. Honstain, 120 Minn. 
329, 139 NW 619;.Harly v. Small- 


wood, 302 Mo. 92, 256 SW 1053; Ben- 
ning v. Odessa Farmers’ Bank, (Mo. 


A.) 190 SW 983; St. Louis Sash, ete.,_ 


Works v. Tonkins, 188 Mo. A, 
SW 47; Wilson, etc., Lumber Co. v. 
Ware, 150 Mo. A. 61, 1830 SW 822; 
West Side Lumber, etc., Co. v. Her- 


1 ee Er (3 


ald, 64 Or. 210, 128 P 1006, AnnCas. 


1914D 876; Wills v. Zanello, 59 Or. 
291, 117 P 291. (5) That the mate- 
rials were furnished for. use in the 
particular building. Laevy Lumber 
Co. v. Auer, 123 Wis. 178, 101 NW 
425 (testimony of the subcontractor’s 
salesman that the sale was made to 
the principal contractor on bills pre- 
sented by the contractor specifying 
the materials required in the con- 
struction of the improvements and 
that the materials were sold for that 
purpose). (6) Sale with understand- 
ing that material should be used in 
particular construction. Fairbanks. 
v. Simmons, 103 Kan. 202, 173 P 
277. (7) Agreement for use of ma- 
terial. Consolidated Lumber Co. v. 
Bosworth, Inc., 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and: note number, 


40 Cal. A. 80, 180 PB 


a a oo) 


§§ 679-681] 


_ cient for this purpose.** A prima facie case is made 

out by a showing that material is contracted for 
for use in a proposed building, is delivered in pur- 
suance of the contract, and the building is com- 
pleted,®> or by proof that materials were ordered 
for, furnished for, and delivered at, the building.*® 


So evidence that material of the 


was used in the building may constitute prima facie 
proof that the material furnished was used.** 
fact. that certain witnesses describe a building by 
the name by which it is sometimes known will not 
preclude its identity being sufficiently established by 


other evidence.®® 


[§ 680] (2) Material Furnished for Several Build- 
Where the materials sold are charged to the 


ings. 
contractor in a general account and 
ferent houses, the evidence must 


identify the material used in the premises against 
So, where a subcontrac- 
tor works on or furnishes material for separate 
houses under one contract with the original con- 


which the lien is sought.®® 


tractor and for one contract sum, in 


60. (8) That material and machinery 
became part of realty. M. A. Phelps 
Lumber Co. v. McDonough Mfg. Co., 
202 Fed. 445, 120 CCA 551. (9) That 
plaintiff’s assignor furnished mate- 
rials and labor to claimant. Cahill- 
Swift Mfg. Co. v. Goodnow Realty, 
etc., Co., (Mo. A.) 204 SW 816. 

[b] Evidence held insufficient to 
show: (1) Delivery or furnishing. 
Gem State Lumber Co. v. Witty, 37 
Ida. 489, 217 P 1027; Northland Pine 
Co. v. Bjorklund, 145 Minn. 352, 177 
NW 353; Pittsburgh Plate Glass Co. 
v. Culbertson Hotel Co., 62 Mont. 
605, 205 P 957; Missoula Mercantile 
Co. v. O’Donnell, 24 Mont. 65, 60 P 
594, 991; Searle, ete., Lumber Co. v. 


Jones, 80 Nebr. 567, 114 NW ‘783; 
Henry, ete; Co.,.v.. MeCurdy;: , 36 
Nebr. 8638, 55 NW 261; Knudson- 


Jacob Co, v. Brandt, 44 Wash. 68, 87 
P 48. (2) Use. National Lumber Co. 
v._ Ripple; 166—Gal.,.506, 137 P..2363 
Burton v. Meinert, 136 Ga. 420, 71 
SE 870; Battle Creek Lumber Co. v. 
Poland, 150 Mich. 690, 114 NW 671; 
Russell v. Pichler, 206 App. Div. 651, 
198 -NYS 702. (3) Furnishing for 
use. Fuller y. Fleisher, 63 Cal. A. 
78, 218 P 53. (4) Use of plans and 
specifications prepared by claimant 
architect and superintendence of the 


work. Swasey v. Granite Spring 
Water Co., 158 App. Div. 549, 143 
NYS 838. (5) That windows fur- 


nished for building were returned to 
and accepted by plaintiff. Rudd 
Lumber Co. v. Anderson, 161 Minn. 
353, 201 NW 548. 

[ec] Any evidence which satisfies 
the jury that materials are furnished 
for or about the erection or construc- 
tion of the building is sufficient. 
Wolf v. Batchelder, 56 Pa. 87. 

[d] Evidence sufficient in connec- 
tion with pleadings.—(1) Where the 
petition described the land upon 
which the house was Situated, and 
defendant admitted in his answer 
that he was the owner of the house 
“on the lands described in plaintiff’s 
petition,’ and the evidence showed 
that the painting was done on de- 
fendant’s dwelling house, and the 
claim for the lien was put in evi- 
dence, this is sufficient to identify 
the building upon which the work 
was done. Pease v. Thompson, 67 
Iowa 70, 24 NW 598. (2) But where 
the complaint described the property 
by metes and bounds, and the notice 
of lien introduced as evidence de- 
scribed it by referring to the date 
and record of a certain deed of the 
premises, and the answer admitted 
that the house was built on the 
jand described in the complaint, but 
no evidence was introduced to show 
that the land described in the lien 
was the same as that described in 
the complaint, it was held that there 
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his lien against 


same character 


The 
(1) In General. 


[40 C.J.] 471 


one of the houses and the lot upon 


which it stands, the evidence must show that the 
amount charged against such house is the value 
of the labor performed upon it or of the materials 
furnished for it, or an estimate made by some 
method or plan which will produce a certain definite 
result; mere approximation or guesswork will not 
suffice to establish the len.’° , 

[§ 681] e. Agreement or Consent of the Owner— 


The evidence must be sufficient to 


establish the contract’! or consent’? of the owner, 
relied on as the basis of the lien,’* and the facts 


essential to establish his personal lability, if such 


delivered to dif- 
be sufficient to 


insufficient.7° 
order to enforce 


was no evidence on which to estab- 
lish a lien on the land in question. 
Morehouse v. Collins, 23 Or. 138, 31 
P 295: 

Requirements as to furnishing or 
ace to support lien see supra §§ 62-— 
4 


64 Consolidated Lumber Co. v. 
Bosworth, Inc., 40 Cal. A. 80, 180 P 
60; Lovell-Scholfield Lumber Co. v. 
Carter, 198 Iowa 238, 199 NW 405. 

65. Rogers-Templeton Lumber Co. 
v. Welch, 56 Mont. 321, 184 P 838. 

[a] Evidence that material con- 
tracted for was delivered at a build- 
ing, and that a large part of the 
material was used in the building, 
without any evidence that any of it 
was not so used, is sufficient to show 
that all of it was used in the con- 
struction of the building. Rice v. 
Hodge, 26 Kan. 164; BE. R. Darlington 
Lumber Co. v. Harris, 107 Mo. A. 
148, 80 SW 688; Allen v. Elwert, 29 
Or. 428, 44 P 823, 48 P 54; Seattle 
Lumber Co. v. Sweeney, 43 Wash. 1, 
She P67. 

{b] Where material is delivered 
to premises, and so far as known is 
not used elsewhere, and all that is 
purchased is used in a building 
erected on the premises, the material- 
man is entitled to a lien. Moon v. 
Brown, 172 Mo. A. 516, 158 SW 79. 


66. Allen v. Lincoln, 12 Hawaii 
356. 

67. David v. Doughty, 96 Kan. 556, 
152 P 660. 

68. Holden vy. Mensinger, 175 Cal. 


300 165.P. 950: 

69. Knudson-Jacob Co. v. Brandt, 
44 Wash. 68, 87 P 43. 

[a] Evidence held insuffiicient.— 
Johnson v. Simmons, 123 Ala. 564, 26 
S 650 (evidence of plaintiff, who had 
furnished a contractor for several 
buildings indiscriminately, that he 
thought about two hundred and ten 
dollars’ worth of lumber, correspond- 
ing to that sold by him to the con- 
tractor, was used in defendant’s 
house); Moon vy. Brown, 172 Mo. A. 
516, 158 SW 79. 

70. Hines v. Cochran, 44 Nebr. 
62 NW 299; Byrd v. Cochran, 
109, 58 NW 127; Heald v. 
r, 5 Wash. 677,32 P 728. 

71. Dirksen v. Manning, 158 Ill. A. 
430; Price v. Burke, 27 N. D. 65, 145 
NW 405; Cadwell v. Brackett, 2 Wash. 
821, 26 P 219. See Dennis v. Walsh, 
16 NYS 257 (where the evidence 
showed a contract with plaintiff’s 
agent justifying a recovery by plain- 
tiff). 

{a] Evidence held _ sufficient.— 
Comley Lumber Co. v. Mid-Co Petro- 
leum Co., 116 Kan.278, 225 P 744; 
Neely v. International Corn Products 
Corp., (Mich.) 205 NW 96; Behrens vy. 
Kruse, 121 Minn. 90, 140 NW 339. 

{[b] Evidence held insufficient.— 
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liability is asserted.** In an action by a subcontrac- 
tor or materialman the evidence must establish that 
the work or material for which the lien is claimed 
was done or furnished in pursuance of the original 
contract with the owner,’® and evidence which does 
not show what the relation was between the one with 
whom claimant says he contracted and the owner is 
Where the work is done under a con- 
tract with a lessee, the evidence must be sufficient 


Rudd Lumber Co. v. Anderson, 161 
Minn, 353, 201 NW 548. 

72. ([a] Evidence held sufficient. 
—Roxbury Painting, ete, Co. v. 
Nute, 233 Mass. 112, 123 NE 391, 4 
ALR 680; Brown v. Haddock, 199 
Mass. 480, 85 NE 573; Ruedlinger v. 
Fisher, 160 Minn. 324, 200 NW 299. 

[b] Evidence held insufficient.— 
Jahnke v. Biolos, 204 Ill. A. 23; Rox- 
bury Painting, etc., Co. v. Nute, 233 
Mass. 112, 123 NE 391, 4 ALR 680; 
W. J. Elliott Co. v. Tapscott, 167 
App. Div. 910,°151 NYS 1006; Regent 
arg Co. v. Sadler, (N. D.) 194 NW 

73. Contract or consent of owner 
to support lien see supra §§ 77-138. 

74. [a] Evidence held sufficient. 
—Salter v. Goldberg, 150 Ala. 511, 43 
S 571; McCluskey v. Still, 32 Ga. A. 
641, 124 SE 548; Behrens v. Kruse, 
121 Minn. 90, 140 NW 339; Early v. 
Smallwood, 302 Mo. 92, 256 SW 1053; 
Upton Co. v. Flynn, 169 App. Div. 79, 
154 NYS 725 [aff 218 N. Y. 674 mem, 
113 NE 1067 mem]; Orr v. Robertson, 
34—Ont. LL. 147, 8 OntWN 471, 23 
DomLR 17. 

{b] Evidence held insufficient.— 
Gilbert Mfg. Co. v. Connellee, (Tex. 
Civ. A.) 253 SW 551; Farrington v. 
Morris, 81 “Wash. 400, 142 P 867. 

Personal liability of owner see in- 


fra § 737. 
75. See cases infra this note. 
[a] Evidence held sufficient. — 


Neves v. Mills, 74 Okl. 7, 176 P 509; 
McFeron v. Doyens, 59 Or. 366, 116 P 
1063; Land Mortg. Bank vy. Quanah 
Hotel Co., (Tex. Civ. A.) 82 SW 573 
(where the evidence was held to sup- 
port a finding of a verbal contract 
between contractor and subcontrac- 
tor over the objection that the regis- 
tration of the accounts fell short of 
a compliance with the statute in the 
ease of written contracts). 


{b] Evidence held insufficient.— 
pera Vv.’ Cox, 105 OKI]. 283, (232 Pe 
[c] Contract directly with owner. 


—(1) Held established. Havre de 
Grace First Nat. Bank v. White, 114 
Md. 615, 79 A 1085; Hallett v. Phil- 
lips, (ror iWiash,. 45752432 “Po 51. G2) 
Held not established. Alter v. Eck- 
hardt, 148 Md. 658, 123 A 388; Prinz 
v. Second St. Theatre Co., 98 Wash. 
149, 167 P 39; Johnson v. Heirgood, 
72 Wash. 120, 129 P 909. 

{d] Contract with subcontractor 
held established. George’ W. Muller 
Bank Fixture Co. v. Georgia State 
Sav. Assoc., 1438 Ga. 840, 85 SE 1018. 

76. Sykes Steel Roofing Co. v. 
Bernstein, 156 Ill. A. 500; Brennan 
v. Miller, 97 Mich. 182, 56 NW 354; 
Snyder v. Sparks, 73 Nebr. 804, 103 
NW 662. See Jose v. Hoyt, 106 Mo. 
| A. 594, 81 SW 468 (where a statement 
‘of an attorney in objecting to the 
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to show the consent of the owner to his authorization 
So where it is con- 
tended that the contract or consent was by an agent 
of the owner, the evidence must be sufficient to 
establish such fact’® and to show the authority of 
the agent,’® but evidence of a contract with the duly 
authorized agent of the owner may be sufficient.*? 
So the evidence must be sufficient to establish a 
contention that the husband of a married woman 
acted as her agent.$! -The general rules as to weight 


in order to bind his interest.77 


introduction of the lien was held not 
to contain an admission that there 
was an original contractor). 

[a] Contract between owner and 
contractor.—(1) Held established. 
Phillips v. Stone, 208 Ill. A. 478; 
Hydraulic Press Brick Co. v. R. B. 
Winn Contracting Co., (Mo. A.) 219 
SW 681. (2) Held not established. 
First Colored Cumberland Presb. 
Chureh v. W. D. Wood Lumber Co., 
205 Ala. 442, 88 S 433; Glencoe Lime, 
-etc., Co. v. Clore, 170 Mo, A. 675, 153 
SW 542. 

77. See cases infra this note. 

[a] Evidence held _ sufficient. — 
Bartson v. Wiekert, 193 Ill. A. 467; 
Electric Supply Co. v. Purslow, 138 
Iowa 745, 117 NW 28; Northwestern 


Lumber, ete., Co. v. Parker, 125 
Minn. 107, 145 NW 964; Ehrhardt 
Bros. Decorating Co. v. Columbia 


Candy Co., (Mo. A.) 186 SW 1113; 
Church E. Gates & Co., Inc. v. Na- 
tional Fair, ete., Assoc., 225 N. Y. 
142, 121 NE 741 [mod 172 App. Div. 
581, 158 NYS 1070, and motion to 
amend remittitur granted 226 N. Y. 
558 mem, 122 NE 621 mem]; Empire 
City Iron Works v. Margolies, 85 
Mise. 288,148 NYS 348; Anderson v. 
Falkenmayer, 148 NYS 746; House- 
keeper v. Livingstone, 48 Wash. 209, 
93, P. 217; 

[b] Evidence held insufficient.— 
Hacken v. Isenberg, 288 Ill. 589, 124 
NE 306 [rev 210 Ill. A. 120]; Holland 
v. Farrier, 75 Ind. A. 368, 130 NE 
823; Merrill v. Brant, 175 Mich. 182, 
141 NW 550; Powell v. Reidinger, 
(Mo. A.) 234 SW 850 [transf 228 SW 
503]; Valenti v. New York Theatre 
Co., 99 Misc. 517, 166 NYS 76. 

{[c] Liability of lessee not shown. 
Housekeeper v. Livingstone, 48 
Wash. 209, 93 P 217. 

{d] Consent of lessee to work 
done for sublessee. Matot v. Barn- 
heisel, 212 Ill. A. 489. 

{e] Contract with owner held es- 
tablished. Caito v. Fishman, 80 Ind. 
A. 426, 140 NE 66. 

78. See cases infra this note. 

{a] Evidence held _ sufficient. — 
City Lumber Co. v. Brown, 46 Cal. A. 
603, 189 P 830; Jones v. Traynham, 
20 Ga, A. 349, 93 SH 154; Bordier v. 
Davis, 239 Mass. 448, 1382 NE 171; 
Kuethe v. Buck, 111 Minn. 269, 126 
NW 826. 

{b] Evidence held insufficient.— 
Phalin v.-Standard Planing Mill Co., 
199 Ky. 495, 251 SW 635. 

{e] Between vendor and vendee.— 
Where it is sought to charge a ven- 
dor’s interest in land with a material- 
man’s lien for materials furnished to 
the vendee to construct a building 
on the land, the relation of principal 
and agent between the vendor and 
vendee may be shown by any parol 
agreement between them from which 
the authority given by the vendor to 
the vendee to improve the property 
may directly appear or be inferred. 
Belnap v. Condon, 34 Utah 213, 97 
P 111, 23 LRANS 601. 

79. [a] Evidence held sufficient. 
—Jones v. J. C. Stephenson Lumber 
Co., (Ark.) 234 SW 263; Grenfell 
Lumber Co. v.. Peck, 29 Cal. A. 347, 
155 P 1012; Koppe v. Rylander, 29 
Ga. JA, 41/9114" SH81s Kollock ay: 
Leyde,.77 Or, 569, 143 P 621, 151 P 
733; Builders Supply Co. v. North 
Augusta Electric, etce., Co., 71 S. C. 
361, 51 ‘SH. 231, 
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For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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{b] Evidence held insufficient.— 
Daly v. Arkadelphia Milling Co., 126 
Ark. 405, 189 SW 1053; Bennett v. 
Ascher, 228 Ill. A. 350; McAlear v. 
New York L. Ins., etc., Co., 177 Ill. A. 
339; Lampert Lumber Co. v. Camp- 
field, 111 Minn. 359, 127 NW 6; Boise- 
Payette Lumber Co. v. Dominican 
Sisters, 102 Or. 314, 202 P 554. 

80. Farmilo v. Stiles, 52 Hun 450, 
5 NYS 579; Price v. Burke, 27 N. D. 
65, 145 NW 405; Cattell v. Fergusson, 
3 Wash. 541, 28 P 750. 

81. [a] Evidence held sufficient. 
—Rand vy. Parker, 73 Iowa 396, 35 
NW 493; Carthage Marble, etc., Co. v. 
Bauman, 44 Mo. A. 386 (sufficient to 
be submitted to jury); Thomas v. 
George, 105 Nebr. 44, 178 NW 922, 
181 NW 646; H. C. Behrens Lumber 
Co. v. Lager, 26 S. D. 160, 128 NW 
698, AnnCas1913A 1128; Milligan v. 
Alexander, 72. W. Va. 615, 79 SE 665; 
Phelan v. Cheyenne Brick Co., 26 
Wyo. 493, 188 P 354, 189 P 1103. 

{b] Evidence held insufficient.— 
Womack v. Myrick Lumber Co., 200 
Ala, 591, 76 S 949; Kohring v. Bow- 
man, (Ind. A.) 137 NE 767. 


82. See Evidence §§ 1730-1806. 
83. See cases infra this note. 
[a] Entire contract held estab- 


lished. Burel v. East Arkansas Lum- 
ber Co., 129 Ark. 58, 195 SW 378, 10 
ALR 1017; Mine, etce., Supply Co. v. 
Idaho Cons. Mines Co., 20 Ida. 300, 
118 P 301; Robertson Lumber Co. v. 
Clarke, 24 N. D. 134, 188 NW 984.) 
[b] Separate contracts: (1) Held 
established. Berkshire y. Hall, (Mo. 
A.) 202 SW 414; Smith v. Wilcox, 44 
Ors rs23i TE Py Os stb © ee aLOnee C2) 
Held not established. Illinois Malle- 
apis Iron Co. v. Brennan, 174 Ill, A. 


[ec] Oral contract held established. 
Miller v. Isear, 99 NYS 869. 

{d] A general account, showing 
all the transactions between a ma- 
terialman and the contractor, may be 
considered in determining whether 
the claim is for a lump sum cover- 
ing several buildings indiscrimi- 
nately, but it is not conclusive. 
Portland sh loor "Co; vw." Chas, © Kk 
Spaulding Logging Co., 64 Or. 316, 130 
P 62. 

84 [a] 
to show: 
and labor. 
Tl, A. 226, 
the removal 


Evidence held sufficient 
(1) Contract for material 
Fleming v. Galloway, 212 
(2) Promise to pay for 
of earth sliding into 
excavation. Maher v. Farnandis, 70 
Wash. 250, 126 P 642. (3) Duty of 
furnishing well casings on the own- 
ers. Behne vy. Stapish, 68 Wash. 204, 
122 P 1002. (4) Express agreement 
as to amount or payment of price. 
Bowen v. Desser, 179 Cal. 322, 176 P 
453; United Materials Co. v. Lough- 
ery, 22 Cal. A. 1, 1383 P 18; Johnson vy. 
Paulson, 83 Or. 288, 154 P 685, 163 P 


435. (5) Agreement for payment on 
demand. United Materials Co. v. 
Loughery, supra. (6) Terms of sub- 
contract. Ellis-Mylroie Lumber Co. 


v. Bratt, 119 Wash. 142, 205 P 398. 
(7) Contract for amount exceeding 
one thousand dollars. Lucas vy, 
Gobbi, 10 Cal. A, 648, 103 P 157. (8) 
Valid oral contract for the furnish- 
ing of labor and material and for 
what is known as a “uniform con- 
tract,” which was executed and deliv- 
ered later, and that subsequent writ- 
ten contract was a continuation of, 
and not a substitute for, the oral 


[$§ 681-68z 


and sufficiency of evidence in civil actions®? have 
been applied in determining the nature** and terms 
of the contract,®* the parties to the contract®® or a 
modifiecation®® or termination®’ of the contract. 

[§ 682] (2) Knowledge and Failure to Object. 
Where the lien is based upon the knowledge of the 
owner to the furnishing of the material or the mak- 
ing of improvements and his failure to object,** such 
facts must be established by the evidence.S® Consent 
of the owner may be shown, however, by his acts and 


contract, although it contained terms 
not provided for in the oral contract. 
4h Ok Tidden, 192 Mass. 175, 78 


Evidence held insufficient to 
(1) Agreement as to specified 
Faltis v.. Wistein, (Iowa) 195 
NW 1008; Rudd Lumber Co. v. An- 
derson, 161 Minn. 353, 201 NW 548; 
Wienholz v. Hennessy, (Minn.) 190 
NW 785; Meulenbergh vy. Coe, 160 
NYS 581; Johnson y. Paulson, 83 Or. 
238, 154° RP 685, 163 P 4385. . (2) That 
contract called for bluestone. Miller 
v. Isear, 99 NYS 869. 

85. [a] Evidence held sufficient 
to show: (1) That defendant believed 
that he was contracting with a third 
person individually. Soucy v. Roths- 
child; 299 Ti “Av 251--—- (2) Sale’ of 
lumber to the principal defendant’s 
father, and no sale to defendant. 
Bovey-Shute Lumber Co. v. Iverson, 
32 NED: 10-1565 “NW: 32." (3) Enat the 
company furnishing fixtures and not 
a party defendant who had done the 
plumbing work, ete., was the con- 
tractor. Peerless Pac. Co. v. Man- 
ning; 39°Or-69l, 175° P 429." (4) Phas 
a subsequent contractor’s surety per- 
formed the work in his capacity as 
surety, and not under a new contract 
between himself and the sureties of 
the original contractor. Maneely v. 
New York, 119 App. Div. 376, 105 
NYS 976. 

{[b] Evidence held insufficient to 
show joint liability of defendants. 
Svenson vy. Stamm, 195 Ill, A. 554. 

86. [a] Evidence held sufficient 
to show modification: (1) As to the 
length of the building. Jones v. 
Nelson, 61 Wash. 167, 112) P 88. (2) 
As alleged in lien statement. Mc- 
Millan v. Ball, ete., Milling Co., 275 
Mo. 1, 204 SW 257 [rev 190 Mo. A. 
340, 177 SW 315]. (3) By an exe- 
cuted oral agreement. Seran v. Rose, 
93° ORM 19254219" P9402 

[b] Evidence held insufficient to 
show modification by a subsequent 
parol agreement. Mitchell v. Mur- 
ray, 213 N. Y. 669 mem, 107 NE 1081 
{aff 156 App. Div. 117, 141 NYS 89}. 

87. Eureka Mill, ete., Co. v. An- 
dres, 25 Cal. A. 613, 144 P 970 (hola- 
ing a finding that the written con- 
tract under which the liens were 
claimed was not abrogated by an 
executed parol contract for a differ- 
ent house at a larger cost was sus- 
tained). 

[a] As against materialman. — 
Spahn, ete., Lumber Co. y. Eells, 195 
Iowa 555, 192 NW 248 (evidence held 
to establish that the owner had fully 
settled with the principal contractor 
and had advised the materialman of 
such fact before the last item was 
furnished). 

88. Knowledge and failure to ob- 
ject see supra § 117. 

89. See cases infra this note. 

[a] Where “knowledge and con- 
sent” on the part of a married woman 
are required by the statute, proof of 
knowledge only is held insufficient. 
Smith v. Gill, 37 Minn. 455, 35 NW 
1 “i 


78. 

[b] Evidemce held sufficient to 
show knowledge: (1) By agent rais- 
ing statutory duty of notice to pre- 
vent liens. Fisher v. McPhee, 24 
Colo. A. 420, 1385 P 132. (2) By owner 
of fee. L. J. Mueller Furnace Co.'v. 
Penni 144 Minn. 119, 174 NW 

14, 
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declarations,®° or by his knowledge without objection 


on his part that the improvements 


from which his consent may be inferred;®! but the 
facts from which the inference of a consent is to be 
drawn must be such as to indicate at least a willing- 
ness on the part of the owner to have the improve- 
ments made, or an acquiescence on his part in the 
means adopted for that purpose, with knowledge of 
the object for which they are employed.®? 

[§ 683] f. Performance of Contract. The evi- 
dence must be sufficient to show performance of the 
contract to the extent required to support the len.?* 
So the general rules as to the weight and sufficiency 


[c] Evidence held insufficient to 
show knowledge by vendor of land 
of purchase of lumber by contract 


vendee for improvements. Powers 
Hil COmVenustOlziioe UND. 628.9157 
NW_ 693. 

[d] Evidence held to overcome 


presumption of knowledge.—Dodge v. 
Romain, (N. J.) 18 A 114. 

[e] Statutory notice of nonliabil- 
ity: (1) Held shown. Marshall v. 
Cardinell, 46 Or. 410, 80 P 652. (2) 
Held not shown. Fauser v. McElroy, 
157 Minn. 116, 195 NW 786. 

90. Cowen v. Paddock, 137.N. Y. 
188, 33 NE 154; Nellis v. Bellinger, 6 
Hun (N. Y.) 560; Brunold v. Glasser, 
25 Mise. 285, 53 NYS 1021. 

[a] For example, by evidence that 
the owner was present at the mak- 
ing of the contract for the improve- 
ments on her property and that 
money was raised by mortgage on 
the property to pay for the improve- 
ments. Brunold y. Glasser, 25 Misc. 
“285, 53°NYS 1021. 

91. Miller v. Mead, 127 N. Y. 544, 
28 NE 387, 138 LRA 701; Schmalz v. 
Mead, 125 N.. Y. 188, 262NE 251; 
Husted v. Mathes, 77 N. Y. 388; Den- 
nis v. Walsh, 16 NYS 257. 

Cowen v. Paddock, 137 N. Y. 
188, 33 NE 154. 

93. Harris v. Graham, 86 Ark. 570, 
111 SW 984; Herdal v. Sheehy, 173 
Cal. 168, 159 P 422; MacKnight 
Flintic Stone Co, v. New York, 78 
App. Div. 641, 79 NYS 521 [aff 176 
N. Y. 586 mem, 68 NE 1119 mem]. 

{al Evidence held sufficient.—(1) 
Generally. Foote v. Kendall, 113 Ga. 
946, 39 SE 303. (2) In subcontrac- 
tor’s suit to establish lien for build- 
ing steel tanks. Horsley v. Southern 
Steel Products Co., 156 Iba. 225, 100 
S 406. 

Necessity and sufficiency of per- 
formance by lienor see supra §§ 170, 
174. 

94. General rules as to weight and 
sufficiency of evidence see Evidence 
§§ 1730-1806. 

95. [a] Smbstantial performance 
shown.—Musto Sons-Keenan Co. v. 
Pacific States Corp., 48 Cal. A. 452, 
192 P 138; Wheeler Lumber, etc., Co. 
v. White, 164 Iowa 495, 145 NW 
917 (compliance by original contrac- 
tor in proceeding to establish mate- 
rialmen’s liens by subcontractors); 
Horsley v. Southern Steel Products 
Co., 156 La. 225, 100 S 406; Middel- 
stadt v. Kostendick, 144 Minn. 319, 
175 NW 553; Hydraulic Press Brick 
Co. v. Mortgage Land Inv. Co., 144 
Minn. 24, 173 NW 849, 176 NW 202; 
Hahn v. Bonacum, 76 Nebr. 837, 107 


-NW 1001, 109 NW 368; Schillinger 
Fire-Proof Cement, etc, Co.  v. 
Arnott, 152 N. Y. 584, 46 NE 956 


{aff 86 Hun 182, 33 NYS 343]; Jac 
Bldg., etc., Co., Inc. v. Niccomini, 207 
App. Div. 426, 202 NYS 132; Tibbits 
v. Cohen, 178 App. Div. 680, 165 NYS 
808; Dennis v. Walsh, 16 NYS 257 
(compliance held sufficiently shown 
by evidence that plaintiff offered to 
do any work which defendant de- 
sired to have done in completion of 
the contract and that defendant 
failed to designate any part as un- 
finished): M. J. Walsh Co. v. Nelson, 
63 Or. 84, 126 P 606; Pippy v. Wins- 
low, 62 Or. 219, 125 P 298; Sickler v. 
Spencer, 17 B. C. 41, 19 WestLR 557; 
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are being made, 


ment.® 


In General. 


| Taylor Hardware Co. v. Hunt, 39 
Ont. L. 85, 12 OntWN 6, 35 DomLR 
504. 

{b] Substantial performance not 
shown.—Hagle Iron Works Co. v. 
Franklin County Collieries Co., 180 
Ill. A. 76; Terrell v. McHenry, 121 
Ky. 452, 89 SW 306, 28 KyL 402 
(roof put on under a contract that 
it should not be paid for if it leaked); 
Easthampton Lumber, etc., Co. v. 
Worthington, 186 N. Y. 581 mem, 79 
NE 325 [rev 108 App. Div. 355 mem, 
95 NYS 1126 mem]; Jac Bldg., etc., 
Co., Inc. v. Niccomini, 207 App. Div. 
426, 202 NYS 132; North American 
Wall Paper Co. v. Jackson Constr. 
Co., 167 App. Div. 779, 153 NYS 204; 
Derr v. Kearney, 46 Misc. 148, 93 
NYS 1099 [aff 110 App. Div. 889 mem, 
96 NYS 1122 (aff 190 N. Y. 534 mem, 
83 NE 1124 mem)j]; Marchand v. 
Perrin, 19 N. D. 794, 124 NW 1112; 
Whalen v. Eagle Lime Products Co., 
155 Wis. 26, 143 NW 689. 

96. Pacific Mfg. Co. v. Rasmussen, 
42 Cal. A. 742, 184 PB 54; Hydraulic 
Press Brick Co. v. Mortgage Land 
Inv. Co., 144 Minn. 24, 173 NW 849, 
176 NW 202. 

97. Schindler v. 149 Cal. 
752, 87 P 626. 

98. See cases infra this’ note. 

[a] Performance shown. — (1) 
Generally. San Pedre Lumber Co. v. 
West, 3 Cal. A. 757, 86 P 993; Pippy 
vy. Winslow,. 62-Or. 219; 125 P 298. 
(2) Installing furnace. Weber v. 
Lape, 145 Ky. 769, 141_SW 67. (3) 
Construction of a cooling tower for 
an ice manufacturing plan. Nichol- 
son vy. Ferdinand Bauer Engineering, 
ete., Co, 165 Ky. 458, 177° Sw 236. 
(4) Painting and materials. Plot- 
nick v. Theodoratos, 213 App. Div. 
TAS ody Nis SL LO gs. Go) Classicn Cac. 
Belknap Glass Co. v. Brown, 69 
Wash, 0127,, 124, P= 390. (6) Lath. 
Kollock v. Leyde, 77 Or. 569, 143 P 
621, 151 P 733. (7) Plaster. Kollock 
vy. Leyde, supra. (8) Roofing. Breen 
v. Cameron, 132 Minn. 357, 157 NW 
500. 

[b] 


Green, 


Wonperformance shown.—(1) 
Generally. Koski v. Finder, 176 Ill. 
A. 284; Thomas v. Stewart, 132 N. 
Y. 580 mem, 30 NE 577 [mod 10 NYS 
874]; Brazeau v. Wilson, 36 Ont. L. 
396, 10 OntWN 80, 30 DomLR 378. 
(2) As to quality of material. Nesbit 
v. Braker, 104 App. Div. 393, 93 NYS 
856. (3) As to quality of concrete. 
Wolke v. Schmidt, 112 Or. 99, 228 P 


921. (4) Ceilings. Sheldon v. Chi- 
‘cago Bonding, etc., Co. 190 Iowa 
945, 181 NW 282. 

{c] Architect’s certificates not 


conclusive.—Price v. Forbes, 33 Ont. 
Pesos ot, ODUY Niwt2, 923" Domilyry 
532 (impeached for collusion with 


builder). f 
Yoho, 34 Wash. 


99. Cochran v. 
More, spelled pias: 

1. See cases infra this note. 

[a] Delay not shown.—Mannix 
v. Wilson, 18 Cal. A. 595, 123 P 981; 
Levering, etce., Co. v. Century Holding 
Co., 165 App. Div. 174, 150 NYS 649; 
Phcenix Iron Co. v. Metropole Constr. 
Co., 125 App. Div. 479, 109 NYS 858. 

{b] Fault of contractor not 
shown.—Hallgren v. Cowles, 184 Ill. 
A. 87; Levering, etc., Co. v. Century 
Holding Co., 165 App. Div. 174, 150 
NYS 649; Ludlum vy, Vail, 166 N. Y. 
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of evidence®* have been applied with reference to 
proof of such matters as substantial performance,®° 
acceptance of work,®® the trivial character of imper- 
fections,®’ failure to perform,®* to show prevention 
of completion,®® delay in performanee,! damages for 
faulty performanee,? breach by subcontractor jus- 
tifying termination,® cost of completion, waiver of 
stipulation for time of completion,® and abandon- 


[§ 684] g. Lien Claim, Statement, or Notice’—(1) 
The evidence must be sufficient to sup- 
port a finding that a len notice was given or claim 
filed such as the statute required,® or that it was 


611, 59 NE 1125 [aff 53 App. Div. 628, 
65 NYS 834]. 

2. [a] Evidence held sufficient.— 
J. B. Rhodes Lumber Co. v. Morris, 
99 Kan. 263, 161 P 622; Pletcher v. 
Sandusky, 88 SW 644, 26 KyL 1232; 
Lincoln Stone, ete., Co. v. Ludwig, 94 
Nebr, 722, 144 NW 782. ° c 

[b] Evidence held insufficient.— 
Hatch v. Kula, 195 Iowa 619, 190 NW 
969; Nelson v. Hajek, 67 Misc. 128, 
121 NYS 1018; Sattler v. Knapp, 60 
Or. 466, 120 P 2. 

3. McLoughlin v. Sayle, 190 Mass. 
583, 77 NE 639. 

4 Daly v. New Haven Hotel Co., 
91 Conn. 280, 99 A ‘853. 

5. Verhoeven v. Ingebrutsen, 205 
Ill. A. 317; Middelstadt v. Kosten- 
dick, 144 Minn. 319, 175 NW _ 553; 
Wentz vy. Frickel, 111 Nebr. 429, 196 
NW 6389. 

6 Dealers’ Lumber Corp. Vv. 
vane 212 App. Div. 429, 209 NYS 


7. Requirements as to notice or 
claim see supra §§ 179-314. 

8. Reed v. Norton, 90 Cal. 590, 26 
PYt6.7, «20 Seige 26. 

[a] Evidence held sufficient to 
show: (1) Filing generally. Heber- 
ling v. Day, 59 Cal. A. 13, 209 P 908; 
Guiou_v. Ryckman, 77 Nebr. 833, 110 
NW 759, 124 AmSR 877. (2) Absence 
of notary’s seal from statement when 
recorded. Hodge v. Anderson, 161 
Minn. 147, 201 NW 603. (3) Author- 
ity of agent to make and file the 
claim. Hine vy. Vanderbeek, 56 App. 
Div. 621, 67. NYS °801 [aff 170 N. Y. 
580 mem, 638 NE 1118 mem]. (4) 
Intentional omission of discount from 
lien account. Dougherty, etc., Lum- 
ber Co. v. Rothbaum, 156 Mo. A. 215, 
137 SW 88. (5) Notice of material- 
man to owner. Acme Lumber Co. v. 
Modern Constr. Co., 214 Mich. 357, 183 
NW 192; Acme Lumber Co. v. Swan- 
ston, 214 Mich. 561, 183 NW 12. (6) 
Notice of materialman to wife where 
the premises were owned by husband 
and wife by the entireties. Hartwick 
Lumber Co. v. Shonoski, 216 Mich. 
424,185 NW 774. (7) Right of mate- 
rialman to file one lien statement for 
entire claim embracing several lots. 
Carr-Cullen Co. v. Cooper, 144 Minn. 
380, 175 NW 696. (8) Sale to owner 
obviating necessity of notice. Malone 
v. Holly Grove Lumber Co., 148 Ark. 
242, 229 SW 716. (9) Written de- 
mand for payment prior to filing. 
Atlas Lumber Co. v. Canadian- 
American Mortg., etc., Co., 36 N. D. 
39, 161 NW 604. 

[b] Evidence held insufficient to 
show: (1) Filing generally. Lepage 
v. Laux, (Mo. A.)..211 SW 898; Kel- 
ley v. Anderson, 85 Or. 138, 166 P 
555 (copies of recorded lien notice 
claim attached to complaint, but not 
certified or authenticated or admitted 
to be true). (2) That complainant’s 
failure to file their lien claim was in- 
duced by defendant’s promise to give 
a mortgage. Conway Lumber Co. vy. 
Hardin, 119 Ark. 43, 177 SW 408. (3) 
That the owner was estopped from 
setting up subcontractor’s default be- 
cause of statements that no notice 
was necessary because a bond had 
been filed. Cedar Rapids Sash, ete., 
Co. v. Heinbaugh, 183 Iowa 1236, 168 
NW 270. : 

[c] Absence of controversy. — 
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served as the statute provides.® 


peached for fraud or mistake.'” 
Time of filing or service. 


Where the parties did not consider 
the question of the verification of 
the lien to be in actual controversy, 
very slight evidence was sufficient 
to establish such verification. Hunt- 
ington Plumbing, etc., Co. v. Harvey 


Coal,, etc., Co., 73 W. Va. 527, 80 SH 
871. 
9. Ponti v. Eckels, 129 Wis. 26, 


108 NW 62 (where the evidence was 
held to show that the owner’s agent 
was known to the subcontractors to 
be in the county, and could be found 
by them, so that they were not ex- 
cused from the service of notice un- 
der a statute requiring notice to be 
given the owner or his agent if 
to be found in the county, and if 
neither can be found by filing the no- 
tice in the office of the clerk of cir- 
cuit court). 

[a] Address to owner held shown. 
—Hillyard Lumber Co. v. Codd, 85 
Wash. 602.0 1149: P*. 30. 

[b] Authority to receive notice: 
(1) Shown. Great Western Sugar 
Co. v. F. H. Gilcrest Lumber Co., 25 
ColojeAse.24,. 136 RP 562. (2) Not 
shown. Burns, etc., Co. v. Denver 
Inv. Cos. (Pex, Civ. A.) 217 SW 719. 

[ec] Excuse: (1) Shown. Martin 
v. Trautz, 218 Mich. 51, 187 NW 370. 
(2) Not shown. Ponti v. Eckels, 129 
Wis. 26,-108 NW 62. 

[ad] Seasonable receipt of notice 
may appear inferentially.—Miller v. 
Hoffman, 26 Mo. A. 199. 

[e] Service established.—Zilz v. 
Wilcox, 190 Mich. 486, 157 NW 77. 

{f] Service not established.—Mc- 
Gann v. Sloan, 74 Conn. 726, 52 A 405; 
Burns, etc., Co. v. Denver Inv. Co., 
(Tex. ‘Civ. A.) 217 SW 719. 

[g] Proof of service.—An affidavit 
attached to a claim of lien filed in the 
office of the register of deeds, in 
which the deponent states that he 
served a true copy of the foregoing 
statement or claim of lien by “de- 
livering the same to him personally,” 
is prima facie proof that such service 
was made upon the owner of the land 
upon which the claim is sought to 
be enforced, who is named as such 
in such claim or statement, when 
offered in evidence in connection with 
the claim to which it is attached. 
Bourget v. Donaldson, 83 Mich. 478, 
47 NW 326. 

10. Virginia Supply Co. v. Calfee, 
71 W. Va. 300, 76 SH 669. 

11. Cary-Lombard Lumber Co. v. 
Thomas, 92 Tenn. 587, 22 SW 748; 
Pittsburgh Steel Products Co. v. 
Huntington Masonic Temple Assoc., 
81 W. Va. 222, 94 SE 127. 

12. Pittsburgh Steel Products Co. 
v. Huntington Masonic Temple As- 
soc., Supra. 

13. Hunter v. Walter, 12 NYS 60 
[aff 128 N. Y. 668, 29 NE 145] (where 
plaintiff’s counsel, in offering proof 
of the notice of lien, stated that it 
was filed on a certain day, and no 
proof of such date of filing was 
given, but the notice claimed interest 
from a previous date, and was itself 
dated the day before the date of 
filing stated, and a copy was served 
on the owner the next day there- 
after, in the absence of any specific 
objection for want of proof of the 
date, the referee was justified in 
finding the notice to have been filed 
on the day stated by counsel). 

Completion of work or furnishing 
of material see infra § 685. 

14. Fairhaven Land Co. v. Jordan, 
5 Wash. 729, 32 P 729 (where _the 


An officer’s return 
indorsed upon the notice showing service is prima 
facie’® and sufficient! proof of service, unless im- 


The evidence must be 
sufficient to show that the lien claim or notice was 
filed within the time preseribed by statute,!® which, 
however, may sufficiently appear from an attached 
certificate of the custodian of the record,'* or from 
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the indordement of the clerk of the filing.?® 
[§ 685] (2) Completion of Work or Furnishing 
The evidence must be sufficient to. 


show that the lien claim or notice was filed within 


original lien notices, with the audi- 
tor’s certificate of recording, and an 
additional certificate that they are 
“as the same appear of record” was 
held sufficient). 

15. Bruce v. Hoos, 48 Mo. A. 161 
(where the lien account and affidavit 
were on separate pieces of paper, but 
tacked together, folded so that the 
paper upon which the affidavit was 
written came upon the outside, and 
upon this paper was indorsed the 


clerk’s file, and it was held that the, 


time of filing sufficiently appeared). 

{a] Error in indorsement. — Al- 
though the indorsement made by the 
clerk upon the regular account re- 
quired by the statute to perfect a 
mechanic’s lien will be prima facie 
evidence as to the date of the filing, 
it will nevertheless be competent to 
show that he erred in this respect, 
and if the fact clearly appears it is 
within the province of the court be- 
fore whom the suit is tried to make 
une correction. Grubbs vy. Cones, 57 

Oo. 5 

16. Time for filing or service see 
supra §§ 218-242. 

17. See cases infra this note. 

{a] Timely filing or notice estab- 
lished.— Young vy. Landers, 31 Ga. A. 
59, 119 SE 464; Boldman vy. Illinois 
Cent. Tract. Co, 145 Dll. Av,551; Fro- 
lich v. Crows, (Mich.) 205 NW 90; 
Morgan v. Plotkin, 219 Mich. 265, 189 
NW 638; Carney v. Bastian Electric 
Constr. Co., 155 Minn. 317, 193 NW 
697; Meyer v. Schmidt, 131 Mo. A. 
53, 109 SW 833; Hunter v. Walker, 
128 N. Y. 668 Mem, 29 NE 145 [aff 
58 Hun 607, 12 NYS 60]; Roper v. 
King, 71 Okl. 295, 176 P 926; Pacific 
Lumber, etc., Co. v. Dailey, 60 Wash. 
566, 111 P 869. 

{b] Timely filing or notice not 
established.—Darby v. First Nat. 
Bank, (Ark.) 265 SW 657; Mansfield 
Lumber Co. v. Shultz, (Ark. ) 206 SW 
737; Foley v. Coon, 41 Colo. 432, 938 P 
13; ‘Dunham Vv. Woodworth, 158 Tl. A. 
486; Sonner v. Mollohan, 112 Kan, 148, 
210 P 649; Clinton Mfg., @LG.. COn Nic 
Fullerton, 167 Ky. 573, 181 Sw 172; 
Paris Baptist Church vy. Paris Lum- 
Der, etc; Co, o1l65) Kye 717" 2738 (Sw 
1030; Zilz v. Wilcox, 190 Mich. 486, 
157 NW 77; Rodefeld v. Winklemann, 
156 Mo, A. 130, 186 SW 4; Ashford 
v. Iowa, etc., Lumber Co., 81 Nebr. 
561, 116 NW 272. 

{c] The lien paper, showing the 
date of filing in the office of the clerk 
of the circuit court, etc., must be in- 
troduced. Boland v. Webster, 126 
Mo. A. 591, 105 SW 34. 

18. McLennan v. Winnipeg, 3 Man. 
474 (where it is held that, when the 
completion of the work is alleged as 
of a particular day, which is a con- 
siderable time after the bulk of the 
work was performed, clear and satis- 
factory evidence must be given to 
enable the court to find the date 
proved). 

[a] Evidence held sufficient to 
show: (1) Time of completion of 
building. Hammond Lumber Co. v. 
Measer) 1 8b (Cale SOb tele «webs cdl 
Hogan Lumber Co. v. Boyle, 177 Cal. 
477, 170 P 1106; Heberling v. Day, 59 
Cal, A. 13, 209 Pp 908; Mott v. Wright, 
43 Cal. A. 21, 184 P blizekenagzi. Vv, 
Doe Est. Co.,. 40. Cal SAC Oki wk Sk vk 
398; Emigh-Winchell Hardware Co. 
v. Pylman, 38 Cal.. A. 508, 176 P 
722; Boscus v. Waldmann,:-31 Cal. A. 
245, 160 P 180; Mine, ete., Supply Co. 
v. Kuenzel Process Smelter Co., 56 


the time required by statute after the performance 
of the labor or furnishing of the material,‘7 and as 
bearing upon this question, the evidence must be 
sufficient to show when the work was completed or 
material furnished.!® So, where as bearing upon the 


Colo. 326, 188 P 31; Fox v. Roman 
Catholic Bishop, 107 Or. 557, 215 P 
178. (2) That parties did not con- 
sider contract as completed. Gill v. 
Mullan, 140 Md. 1, 116 A 563. (3) 
That work continued on building 
until a certain date without cessa- 
tion for a period of thirty days. 
Marble Lime Co. v. Lordsburg Hotel 
Co.) 96, Call332; $l P 164)" (4)yo That 
material was delivered oan _ dates 
claimed. Mueller Lumber Co. v. 
Bollinger, 160 Ill. A. 402; Wheeler 
Lumber, etc., Co. v. White, 164 Iowa 
495, 145 NW 917. (5) That work 
was done on date claimed. McCuen 
v. Horning, (lowa) 196 NW 20. (6) 
That the last work was done in time. 
Monaghan v. Putney, 161 Mass. 338, 
37 NE 171; Field v. Atchison, etc., R. 
Co., 150 Mo. A. 77, 129 SW_764; Bank- 
ers’ Bldg., etc., Assoc. v. Williams, 4 
Nebr. (Unoff.) 795, 96 NW 655. (T) 
That material was furnished in time. 
Grafton Hotel Co. v. Walsh, 228 Fed. 
5, 142 CCA 461; Pine Bluff Lodge No. 
149 B. P. O. BE. v. Sanders, 86 Ark. 
291, 111 SW 255; Sandusky Grain Co. 
aig Borden’s Condensed Milk Co., 214 
Mich. 306, 188 NW 218; L. Lamb 
Lumber Co. v. Benson, 90 Minn. 403, 
97 NW 143; Harrisburg Lumber Co. 
v. Washburn, 29 Or. 150, 44 P 390. 
(8) That the material furnished, 
within sixty days before filing of 
statement, was furnished gratui- 
tously as mere matter of accommoda- 
tion. L. J. White Lumber Co. v. 
Fulton, 116 Kan. 694, 229 P 3638. (9) 
That plaintiff did not deliver mate- 
rial within ninety-day period. Lam- 
pert Lumber Co. v. Thanning, 158 
Minn. 312, 197 NW 269. (10) That 
more than ninety days before claim 
for lien was filed, machinery was de- 
livered unconditionally, and not, as 
claimed on trial, on condition that 
title pass when it operated success- 
fully. Richardson Grain Separator 
Co. v. Valier El. Co., 67 Mont. 227, 
2th) BY23'% 

{b] Evidence held insufficient to 
show: (1) Completion on a date with- 
in the prescribed period for filing 
lien. Joost v. Sullivan, 111 Cal. 286, 
438 P 896; Washburn v. Kahler, 97 
Cal. 58, 31 P 741; Perazzi .v. Doe Bst. 
Cos, 40 (Cals AS 617, ESP TOR. say 
Completion on date not within pre- 
scribed period for filing lien. Arctic 
Lumber Co. y. Borden, 211 Fed. 50, 
127 CCA 486 [certiorari den 235 U. S. 
704 mem, 35 SCt 209 mem, 59 L. ed. 
433 mem]; Gill v. Mullan, 140 Md. 1, 
116 A 568. (8) Furnishing of ma- 
terial within time for filing lien. 
Rittenhouse, ete., Co. v. Smolinski, 
177 Ill. A. 396; F. M. Sibley Lumber 
Co. v. Doran, 203 Mich. 280, 168 NW 
957; Forest Grove Door, etc., Co. v. 
McPherson, 31 Or. 586, 46 P 884. (4) 
That the date of the last item of ma- 
terial furnished was in time. Mc- 
Donald v. Ryan, 39 Minn, 341, 40 NW 
158. (5) Performance of labor with- 
in time for filing lien. Colon v. 
Smith, 178 App. Div. 100, 165 NYS 
165 [rev on other grounds 226 N. Y. 
101, 128 NE 78]; Sarchet v. Legg, 60 
Or; 2138, 118 P) 203.) --(6) that! work 
was not performed in time. Gaston 
v. Avansino, 39 Nev. 128, 154 P 85. 

{e] An admission that the mate- 
rials went into the building, made on 
the trial, does not admit, and con- 
tains nothing from which it can be 
inferred, that the account accrued 
within the statutory period. Dar- 
lington v. Eldridge, 88 Mo. A. 525. 


For later cases, developments and. changes in the law see cumulative Annotations, same title, page and note number, 
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question of the timely notice or filing of the lien 
it is important to determine whether work was done 
or material furnished under distinct contracts, the 
evidence must be sufficient to support the finding. x 

[§ 686] h. Amount of Claim. There must be suffi- 
cient competent evidence as to the amount of the 
claim for which a lien may be enforced,?° and the 
rules ordinarily applicable with reference to the 


19. See cases infra this note. 

[a] Evidence held to show: (1) 
That material was furnished under a 
single contract. American Tank Co. 
v. Continental, etce., Trust, ete., Bank, 
oF. (2d) 122; Hill v. Kaufman, 98 
Md. 247, 56 A 783; Western Iron 
Works v. Montana Pulp, ete:, Co., 30 
Mont: 550; 77. RP 413... (2). That ma- 
terial was not furnished under a sin- 
gle contract. Van Houten Lumber 
Co. v. Planters’ Nat. Bank, 159 Ark. 
535, 252 SW 614; Northland Pine Co. 
v. Newstrom, 148 Minn. 462, 182 NW 
612. (3) That work was done under 
Single contract. Ogle v. W. M. Suth- 
erland Bldg., etc., Co., (Mo. A.) 207 
SW 848. (4) That materials were 
furnished after completion of build- 
ing in good faith and not to revive 
lien period. Neely v. International 
Corn Products Corp., (Mich.) 205 NW 
96. (5) That material to replace de- 
fective material was furnished for 
the sole purpose of continuing or 
reviving the lien. Guy T. Bisbee Co. 
yv. Granite City Inv. Corp., 159 Minn. 
238, 199 NW 14. (6) That material 
for doors furnished within ninety 
days of filing of plantiff’s lien was 
furnished in accomplishing general 
purpose of original contract. Heim- 
bach Lumber Co. y. Spear, 140 Minn. 
276, 167 NW 1041. (7) That work 
was not done under contract,.and did 
not extend the time for perfecting 
‘the lien. Floreth v. McReynolds, 205 
Mo. A, 143, 224 SW 995. 

[b] Evidence held not to show: 
(1) That material was furnished un- 
der separate contracts. Sandusky 
Grain Co. v. Borden’s Condensed Milk 
Co., 214 Mich. 306, 188 NW 218. (2) 
That claimants returned to the build- 
ing a month after the work was sub- 
stantially completed, and went 
through the form of completing un- 
finished work and delivering mate- 


rial, to extend the time for filing 
liens. Anderson v. Donahue, 116 
Minn. 380, 133 NW. 975. (3) Fraud 


in performing the last work under 
a continuing contract for repair of 
a building in order to have. the lien 
filed in time. Gaston vy. Avansino, 
39 Nev. 128, 154-P 85. 

[c] Presumption of contract at 
beginning of furnishing causing time 
to date from the furnishing of each 
item held not raised. Brunt v. Farin- 
hholt-Meredith Co., 121 Md. 126, 88 
A 42. 

Time for filing where material or 
labor furnished upon running ac- 
count see supra § 236. 

20. Marshall vy. Hall, (Mo. A.) 200 
SW 770; Burroughs y. Tostevan, 75 
N. w¥e 56%er[rev> 2 SAbbDNCas. 7333 ]s 
Laughlin v. Connors, 54 Or. 184, 102 
P 793. See Murphy v. Bear, 240 Pa. 
448, 87 A 854 (in action by a con- 
tractor, plaintiff need not’ prove his 
claim with the same particularity 
that would be required to sustain a 
lien filed by a subcontractor). 

[a] Evidence held sufficient.—St. 
Louis Fire Door, etc., Works v. Vi- 
viano, 194 Mo. A. 440, 185 SW 218; 
Bateson y. Baldwin Forging, etc., 
Co., 75 W. Va. 574, 84 SE 887. 

[b] Evidence held insufficient.— 
Laughlin vy. Connors, 54 Or. 184, 102 
Pet oas 

21. See Evidence §§ 1730-1806. 

22. See cases infra this note. 

{a] Evidence held sufficient.—(1) 
To show what balance was due. 
Loeff v. Meyer, 209 Ill. A. 382 [aff 
284 Ill. 114, 119 NE 908]. (2) To 
support finding of amount due lum- 
ber company on claim for lien and 
that materials were furnished on 
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estimates. Heberling v. Day, 59 Cal. 
A. 18, 209 P 908. (3) To support a 
finding that plaintiff performed a 
specified number of days’ work at an 
agreed price. Henley v. Pacific Fruit 
Cooling, etc., Co., 19 Cal. A, 728, 127 
E8002 

[b] <Architect’s certificate.—If the 
building contract stipulates that the 
architect’s certificate shall be con- 
clusive evidenee of the right to a 
lien, no further evidence is required 
if the certificate is unimpeached. 
Snaith v. Smith, 5 Misc. 593, 25 NYS 
513 safle Ti Mise. 37,4027) NYS. 3791. 

{c] Basis of estimate.—Iin an ac- 
tion to enforce a mechanic’s lien for 
labor and material put into a build- 
ing prior to the recission of a build- 
ing contract, the testimony of the 
superintending architect that on the 
date of the rescission he made an 
estimate of all the work done and 
materials furnished and put into the 
building and that the reasonable 
value thereof according to the con- 
tract price was fifteen thousand one 
hundred and ninety-three dollars, to 
which should be added certain extras 
worth six hundred and eighty-nine 
dollars and twenty-eight cents, for 
which plaintiff was entitled under the 
contract, was held sufficient evidence, 
uncontradicted, to show that the esti- 
mate was based on the contract price 
and not on a quantum meruit. Huet- 
ter v. Redhead, 31 Wash. 320, 71 P 


1016. 

23. [a] Evidence held snfficient. 
—(1) To show that the materials 
specified in a statement filed were 


sold at one price for the whole lot 
specified. National Press Brick Co. 
v. W. H. Lester Constr. Co., 177 Mo. 
A. 573, 160 SW 1027. (2) To sustain 
a finding that certain materials were 
furnished on a basis of reasonable 
value, and not at a price fixed by 
special contract. Hydraulic Press 
Brick Co. v. Mortgage Land Inv. Co., 
144 Minn. 24, 173 NW 849, 176 NW 
202. (3) To sustain a finding as to 
the amount due in accordance with 
the allegation of the complaint that 
no specific price was agreed on. Cali- 
fornia Portland Cement Co. v. Went- 
worth Hotel Co., 16 Cal. A. 692, 118 
Pe tO Selo. 

24. Byrd v. Cochran, 39 Nebr. 109, 
58 NW 127. See Bender v. Stet- 
tinius, 10 Oh. Dec. (Reprint) 186, 19 
CinecLBul 163 (holding that the mere 
fact that the head contractor does 
not dispute the subcontractor’s claim 
does not make it prima facie correct). 

[a] Evidence held sufficient.—(1) 
Generally. Brandt v. Fresno Hotel 
Co., 173 Cal. 209, 159 P 434; Green- 
berg v. Marsh, 101 Misc. 18, 167 NYS 
102 [aff 184 App. Div. 890 mem, 170 
NYS 1083 mem]; Cline v. Shell, 43 
Or. 372, 73 P12. (2) Market value, 
Nielsen v. Enchius, 212 Ill. A. 409. 
(3) Fair and reasonable value. Loeff 
v. Meyer, 209 Ill. A. 382 [aff 284 I11. 
114, 119 NE 908]. 

[b] Evidence held insufficient.— 
(1) To show value of lumber used 
for forms for concrete and partially 
consumed, and value of lumber used 
for flooring. Consolidated Lumber 
Co. v. Bosworth, Inc., 40 Cal. A. 80, 
180 P 60. (2) General testimony by 
plaintiffs, using the bill of particu- 
lars to refresh their recollection, 
without the production of any books 
or exact statements of the value of 
materials or labor furnished. Hur- 
witz v. Calvin Realty Corp., 195 App. 
Div. 416, 186 NYS 276. (3) To show 
that materials and labor furnished 
and performed were of greater value 
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weight and sufficiency of evidence?! have been ap- 
plied in the determination of the amount due under 
particular contracts,?? as to the existence of a spe- 
cifie contract price,?? as to the reasonable value of 
work or materials,** as to whether or not par- 
ticular items were extras,?> as to the amount of 
materials delivered,”® as to the work done and its 
classification,2” and as to deductions and offsets.?§ 


than a certain sum. Doetsch v. Wet- 
laufer, 157 Mich. 202, 121 NW 746. 

[c] The contract price (1) is 
prima facie evidence of the value of 
the work against the owner. North- 
western Lumber, etc., Co. v. Parker, 
125 Minn. 107, 145 NW 964. (2) 
Owner is not bound by the agreed 
price between the contractor and the 
lien claimant, but such agreed price 
may be taken as prima facie correct. 
Lanier v. Lovett, 25 Ariz. 54, 213 P 
391. (3) Where the parties agreed 
before all of the materials had been 
delivered that a reasonable price 
should be paid for the entire lot in- 
stead of paying certain prices as 
itemized in the original contract, evi- 
dence of such total price agreed upon 
was prima facie proof of the reason- 
able value of the materials furnished 
under the subsequent agreement, but 
not conclusive’ thereon. National 
Press Brick Co. v. W. H. Lester Con- 
str. Co., 177 Mo. A. 573, 160 SW 1027. 
(4) The prices at which material was 
sold to a contractor are prima facie 
reasonable, but not conclusive. U. S. 
Water Co. v. Sunny Slope Realty Co., 
152) Mo. A, 300, 133 SW 371. (5) 
Where the notice of mechanic’s lien 
received in evidence in a suit to fore- 
close the same states the amount 
due, and the contract price for the 
material is proved, this is sufficient 
as to the value of the materials, 
where no question of its sufficiency 
is raised in the trial court. Wheeler 
vy. Ralph, 4 Wash, 617, 30 P 709. 

25. [a] Evidence held sufficient: 
(1) That the alleged extras were in- 
cluded in the contract. Christensen 
v. Harris, 190 Iowa 256, 180 NW 325. . 
(2) That plaintiffs did not agree to 
furnish all the materials required for 
certain houses for five hundred and 
eighty dollars, but to furnish all the 
lumber specified in a written memo- 
randum at that price. Barry v. 
Congleton, 140 Ky. 848, 131 SW Yous, 
(3) That certain extra work had been 
done for which additional compensa- 
tion should ‘be made. Middelstadt v. 
Bosten ger 144 Minn. 319, 175 NW 
553. 

26. [a] Evidence held sufficient. 
—(1) As to quality of brick fur- 
nished. Veale Lumber Co. v. Brown, 
197 Iowa 240, 195 NW 248. (2) That 
certain material furnished the con- 
tractor by a third person was not a 
part of the material furnished by; 
plaintiff. Samels Lumber Co. 
Kropf, 113 Minn. 200, 129 NW 370. 

{[b] Evidence held insufficient to 
Support verdict for plaintiff for the 
full amount. Huttig Millwork Co. v. 
Bowman, (Mo. A.) 260 SW 483. 

27. [a] Evidence held sufficient: 
(1) That certain excavations were 
trenches within tne schedule of pay- 
ment. Amanna v. Carvel, 167 App. 
Div. 557, 152 NYS. 796 [aft PAPAL ORIN SENG 
716 mem, 117 NE 1059 mem]. (2) 
That plaintiff was entitled to com- 
pensation at seventy-three cents per 
cubic yard for certain excavations, 
Amanna v. Carvel, supra. 

{b] Evidence held insufficient to 
show a mutual mistake, in that de- 
fendants believed that all the crib- 
bing was earth cribbing. Monks v. 
West St. Impr. Co., 149 App. Div. 504, 
134 NYS 39. 

28. [a] Evidence held sufficient. 
—(1) To support a claim for a re- 
duction for a change in a cornice. 
Quisle v. Brezner, 212 Mich. 254, 180 
NW 467. (2) Failure to complete 
work under contract. Sturgis v. 
Sprenger, 202 Mich. 554, 168 NW 456. 

{b] Evidence held insufficient on 
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[§ 687] i. Indebtedness of Owner to Contractor— 
In a proceeding by a subcontractor 
or materialman based upon the existence of an in- 
debtedness upon the part of the owner to the prin- 
cipal contractor,?® the evidence must be sufficient 
to show the. existence of such indebtedness,*° and 
the general rules as to the weight and sufficiency 
of evidence in civil actions** have been applied in 


(1) In General. 


the determination of such fact,*? 


termination of such questions as that of good faith 
in a settlement,?* or in payments to the contrac- 
tor,*4 or of payment before due*® or without knowl- 
edge that claimant was furnishing material,°° as to 
the withholding of money for the payment of claim- 
ant,s7 as to the amount due on abandonment by 
the principal contractor,** or the amount of the con- 
tract price lienable where the contractor failed to 
complete the work,*® or as to the difference between 
the cost of completion and the contract price,*® or 
as to receipt by the owner of money due the sub- 
contractor from the contractor’s surety.*t An archi- 
tect’s certificate under the provisions of the prin- 
cipal contract is conclusive as to the existence of 
an indebtedness in the absence of fraud.*? 

[§ 688] (2) Deductions for Faulty Performance 


which to base allowance to the owner 
for a difference in the cost of fur- 
naces installed and the steam plant 
contracted for. Acme Lumber Co. y. 
Swanston, 214 Mich. 561, 183 NW 12. 

29. Basis and extent of lien see 
supra § 320. 

30. Smith v. Coe, 29 N. Y. 666 [aff 
2 Hilt, 365]: 

31. See Evidence §§ 1730-1806. 

32. [a] Evidence held sufficient. 
—(1) To show a balance due from 
the owners. ~Nelson v. Hajek, 67 
Mise i28~ 21  INYS: 1018) (2) — Do 
show that claim could be satisfied 
without exhausting the sum _ speci- 
fied in the principal contract. Lang- 
ton Lime, etc., Co. v. Peery, 48 Utah 
PZ too) 49; 


33. American Clay, etc., Corp. v. 
Rochester Folding Box Co., 171 NYS 
720. : 

34. [a] Evidence held sufficient 


to show that defendant had paid the 
entire contract price in good faith. 
De Wolf v. Bonee, 91 Conn. 712, 101 
Al 233. 

{[b] Evidence held insufficient to 
show that payment was not made in 
good faith. Drall v. Gordon, 51 Misc. 
618, 101 NYS 171. 

35. [a] Evidemce held sufficient 
to show that the owners did not pay 
before the work was completed. Ver- 
hoeven v. Ingebrutsen, 205 Ill. A. 317. 

{b] Evidence held insufficient to 
show that advance payments were 
made for the purpose of avoiding 


law. Tommasi v. Archibald, 114 
App. Div. 838, 100 NYS 367. 
36. Chicago Lumber, etc., Co. 


Garmer, 132 Iowa 282, 109 NW 780, 

37. I. Lurya Lumber Co. v. Gold- 
berg, 198 Ill. A. 374. 

38. [a] Evidence held sufficient. 
—G. Ganahl Lumber Co. vy. Weins- 
veig, 168 Cal. 664, 143 P 1025; But- 
ler v. Ng Chung, 160 Cal. 435, 117 P 
512, AnnCasl913A 940; Pacific Mfg. 
Com ye erry, 720n Cal eAl 7.03.) 181 aa 
820; Gordon-Jones Constr. Co, 
Welder, (Tex. Civ. A.) 201 SW 681. 

39. Olson- Mahoney Lumber Co. v. 
peneS ine Congos scat. A. cos, 159 


P 

40. Phelps v. Evans, (Miss.) 98 § 
682; Dennison Constr. Co. v. Manne- 
schmidt, 204 N. Y. 404, 97 NE 859 
{rev 129 App. Div, 600, 113 NYS 
1071]; Storch v. Marginal Realty 
Corp., 109 Misc. 669, 180 NYS 611. 

41. Pietsch v. Sangor, 173 Wis: 
301, 18% NW 312. 

42. Maddux v. Buchanan, 121 Va. 
102, 92 SE 830. 
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evidence*® have 


and in the de- 


placing of title 


Indebtedness of contractor to 


[a] 
Buchanan, 121 


owner.—Maddux  v. 
Va. 102, 92 SE 830. 

43. See Evidence §§ 1730-1806. 

44. Fellheimer v. Higgins, (Ark.) 
Ibi SW =9912 "Sore v. Crandall, Zoo 
Tll. 79, 84 NE 181 [aff 129° TN; A. 255, 
266, and rev 129 Ill. A. 261]; Gier v. 
Daiber, 148° Mich. 1910," 141 NW 773. 

45. ‘Halpin Vv. Garman, 192 Mich. 
71, 158 NW_ 29. 

46. See Evidence §§ 1730-1806. 

47. See cases infra this note. 

[a] Evidence held sufficient.—(1) 
As to amount paid contractor. Folco 
Vv. Sorenson, "127 “Wash. 2919220. P 
821. (2) That notes given by the 
owner in renewal of notes previously 
given to claimant, which he had 
transferred, were not made payable 
to claimant, but to the indorsee, and 
were not indorsed by claimant. Wix 
v. Bowling, 120 Md. 265, 87 A 759. 
(3) That certain payments by the 
owner to the lienor were properly 
applied to other indebtedness than 
that for which the lien was claimed, 
and properly omitted as_ credits. 
Robertson Lumber Co. v. Clarke, 24 
N. D. 134, 188 NW 984. 

{b] The date when notes and ac- 
ceptances were taken is not con- 
clusive that they were taken in dis- 
charge of amount due and of build- 
er’s lien, but the question is one of 
fact, on which the date of payment 
is merely evidence. Goudie v. Amer- 
noe Moore Peg Co., (N. H.) 122 A 

48. [a] Evidence held sufficient. 
—L. J. Mueller Furnace Co. v. Colvin, 
146 Minn, 252, 178 NW 496 (that the 
owner by check given within thirty 
days after material was furnished 
to plaintiff’s order caused to be paid 
all but a small balance of the claim). 

[b] Evidence held insufficient to 
show payment. Flexner University 
School v. Strassel Gans Paint Co., 
(Ky.) 112 SW _ 686; Wilson, etce., 
Lumber Co. vy. Ware, 150 Mo. A. 61, 
130 SW 822. 

49. Prince v. Neal-Millard Co., 124 
Ga. 884, 53 SE 761 (where the evi- 
dence was held sufficient to support 
a finding that money paid to the con- 
tractor was not applied by him in 
satisfaction of plaintiff’s claim). 

50. [a] Evidence held sufficient. 
—(1) To show owner’s ratification 
of materialman’s application of pay- 
ment out of funds of owners on ac- 
count of adjoining owner. Mackin- 
tosh-Truman Lumber Co. v. Scott, 
Wash) “23 iee ous 


or for Cost of Completion. l 
cable in determining the weight and sufficiency of 


(2) To showt 


[§§ 687-690 
Rules ordinarily appli- 


been applied in determining the 


amount which the owner is entitled to be allowed 
for faulty performance by the principal contractor** 
or for his failure to complete the work.*? 

[§ 689] j. Payment. The general rules as to the 
weight and sufficiency of evidence*® have been ap- 
plied in the determination of a controverted ques- 
tion of payment to a contractor*? or materialman,** 
as to the application of payments made to the con- 
tractor to the payments of subcontractors 
terialmen,*® as to the application of payments made 
to a materialman,®® or as to the duty of a mort- 
gagee under a building loan mortgage to see that 
the property was protected from liens in making 
application of the mortgage funds to the payment 
of a building contractor.*? 

[§ 690] k. Fraud and Bad Faith. The general 
rules as to weight and sufficiency of evidence®? 
have been applied in determining controverted ques- 
tions of fraud or bad faith,°* as, for example, in the 


or ma- 


in the name of another,** in the 


making of overcharges in a lien statement,°° in the 


that owners knew that adjoining 
owner had made advancements for 
them on their account with material- 
man, and that he was to be repaid 
out of moneys which owners were 
later to obtain from loan company. 
Mackintosh-Truman Lumber Co, v. 
Scott, supra. (3) To sustain a find- 
ing that an owner of property, in 
making payment to a materialman of 
an amount assigned by the contractor 
to the latter, manifested an intent 
to assignee materialman that the 
money was to be applied to extin- 
guishment of assignee’s claim for 
materials, and not to the satisfaction 
of a general debt owing by the con- 
tractor. to the assignee. Hammond 
Lumber Co, v. Fanta, 179 Cal. 652; 
178 P 503. (4) To show that pay- 
ments, made by the @ontractor to a 
materialman who had furnished ma- 
terials for several houses which the 
former was building, out of the pro- 
ceeds of defendant’s checks, should 
be applied to the payment of bills for 
materials furnished for defendant’s 
house. Central Planing Mill, ete., Co. 
v. Betz, 92 SW 591, 29 KyL 252. (5) 
To show that the amount demanded 
had been paid by defendants’ con- 
tractor to plaintift and. that plaintiff 
had credited the amount to the con- 
tractor’s account instead of to de- 
fendants’ account. Eugene Planing 
Mill Co. v. Snell, 55 Or. 271, 106 P 
21. (6) To show ‘that a materialman, 
receiving payments from a contrac- 
tor, knew that the money came from 
plaintiff, and that the payment was 
to be applied on account of materials 
furnished the contractor for plain- 
tiff’s building, Kane y. F. R. Wood- 
bury Lumber Co., 121 Wash. 149, 208 
Prion. 

[b] Evidence held insufficient to 
establish that an equity in another 
contract conveyed by the lot owner 
to materialmen was in payment of 
materials to be furnished rather than 
in part payment of a previous claim 
due the materialmen from the con- 
tractor himself. Slater v. Christen- 
son, 226 Mich. 621, 198 NW 224. 

51. Jefferson v. Lone, 115 Minn. 
314, 182 NW 299. 


52. See Evidence §§ 1730-1806. 

53. See cases infra notes 54-61. 

54. Curtis Bros. Lumber Co. v. 
Madansky, 141 App. Div. 888, 126 
NYS 442. 

55. See cases infra this note. 

[a] Evidence held sufficient. — 


Fleming v. McDade, 207 Ala. 650, 93 
S 618 (willful charge); Johnson vy. 


een ye 2G A By EY Sayre 
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‘hetation of nonlienable items,®* in delivery of an 
item of material at a considerable time after other 
material was furnished,” in the construction of the 
building,°®® in the furnishing of material,®® in induc- 
ing claimant not to file a lien,®° or in conspiring 


to defraud the contractor.® 


[§ 691] 1. Waiver and Estoppel.. 
must be sufficient to establish an alleged waiver 
of the lien,®* or waiver of rights under a notice by 
a materialman to the owner,*®* or facts upon which 


an estoppel is claimed.** 
[§ 692] m. Priorities. 


by a sufficiency of the evidence.® 
[§ 693] K. Receiver. 


Paulson, 83 Or. 238, 154 P 685, 163 
P 435 (honest mistake). 

[b] Evidence held insufficient.— 
Hydraulic Press Brick Co. y. Mort- 
gage Land Inv. Co., 144 Minn. 24, 173 
NW 849, 176 NW 202 (demand know- 
ingly of more than was due). 

{c] Willful excessive claim.—In 
Massachusetts, where willfully and 
knowingly to claim more than was 
due defeated the lien under the stat- 
ute, evidence that a statement of the 
claim filed with the register of deeds 
contained charges for hired.labor at 
higher prices than plaintiff paid 
therefor, although to some extent ex- 
plained by plaintiff’s testimony, was 
held sufficient to support a finding 
that plaintiff willfully and knowingly 
claimed more than was due. Walls 
v. Ducharme, 162 Mass. 432, 38 NE 


1114. 

56. Stewart v. Spalding, 71 Or. 
SOteisda ere 2c. 

57. Ypsilanti Lumber, etc., Co. v. 


Leslie, 218 Mich. 664, 188 NW 395. 
58. Zilz v. Wilcox, 190 Mich. 486, 


157 NW 77. 
Kobiela, 84 Nebr. 


59. Watkins v. 
Dinkel v. St. Teresa Roman 


422, 121 NW 448, 
60. 
150 App. Div. 848, 


Catholic Church, 
135 NYS 221. 


61. O’Kane v. Murray, 252 Pa. 60, 
97 A 94, : 
62. Pacific Lumber, etc. Co. v. 


Dailey, 60 Wash. 566, 111 P 869. 

[a] Evidence held sufficient to 
show: (1) That lien was not waived. 
Marquette Lumber Co. v. Albee, 196 
Mich. 127; 162 NW 1005; Nye-Schnei- 
der-Fowler Co. v. Risse, 47 S. D. 494, 
199 NW 475. (2) Consideration for 
waiver. P. A. Lord Lumber Co. v. 
Callahan, 181 Ill. A. 323. (3) That as 
against subcontractor contractor 
verbally agreed to waive liens. In- 
terstate Contracting, etc., Co. v. 
Belleville Sav. Bank, 197 Iil. A. 30. 
(4) That original contract contained 
no provision against liens. North 
Side Sash, etce., Co. v. Schuetz, 189 
Tl. A. 379. (5) That holder of mort- 
gage knew that claimants executed 
waiver in reliance on representations 
that they would be paid from mort- 
gage money and adopted such rep- 
resentations, and that the represen- 
tations were made by persons know- 
ing them to be false. Guy T. Bisbee 
Co. v. Granite City Inv.. Corp., 159 
Minn. 238, 199 NW 14. (6) That 
lienor had not accepted notes in set- 
tlement. Bradley v. Donovan-Pat- 
tison Realty Co., 84 Wash. 654, 147 
P 421. (7) That contractor did not 
accept notes maturing after statu- 
tory period. Johnson y. Stover, 71 
Colo. 445, 207 P 595. (8) That writ- 
ten release was intended to operate 
only as to amount that owner would 


} A contention as to the pri- 
ority or want of priority between a mechanic’s lien 
and other lens or encumbrances must be established 


While it has been held that, 
in the absence of any’ statutory provision authoriz- 
ing it to be done, complainant is not entitled to the 
appointment of a receiver of the rents and profits 
pendente lite,°* it has been held that, in the ab- 
sence of a statutory restriction, a court may under 
its general equity powers appoint a receiver for 
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the purpose of conserving the property and material 
on hand pending the aciion,® or for the collection 
and preservation of the assets of the owner,®* par- 
ticularly where the collection of such assets would 
involve a multiplicity of suits,°* or upon other 


grounds justifying such an action by a court of 


The evidence 


equity in other cases."° 
statute, the court may be authorized to appoint a 
receiver for property on which lens are sought to 
be enforced in the same manner and for the same 


By express provision of the 


causes and purposes as in cases of foreclosures of 


mortgages." 


Under such a statutory permission the 
recelver’s certificate may be made a first lien,’ al- 
though the power will be exercised in cases of indi- 


viduals and private corporations with great cau- 


tion.*3 


pay on note previously given to ma- 
terialman. - Tingley v. Richter, 172 
Wis. 16, 177 NW 901. (9) That per- 
son loaning money was within the 
meaning’ of a waiver in favor of 
mortgagees. Logan-Moore Lumber 
Co. v. Bowersock, 100 Kan. 328, 164 
P 156. (10) That lien had not been 
discharged or canceled by agreement. 
Hine v. Vanderbeek, 56 App. Div. 621, 
67 NYS 801 [aff 170 N. Y. 580 mem, 
63 NE 1118 mem]. 

[b] Evidence held insufficient.— 
(1) Waiver as to owner and election 
to hold lessee. Gaston vy. Avansino, 
39 Nev. 128, 154 P 85. (2) To show 
notice to materialman of stipulation 
against liens in original contract. St. 
Johns“Lumber Co. v. Pritz, 75 Or. 
286, 146 P 483. 

[e] Evidence must be clear and 
unequivocal.—Pacific Lumber, etc., 
8s v. Dailey, 60 Wash. 566, 111 P 
69. 

63. Hartwick Lumber Co. v. Cho- 
noski, 216 Mich. 424, 185 NW 774. 

64. See cases infra this note. 

[a] Evidence held sufficient to 
show: (1) Agreement by owner with 
subcontractor to waive liquidated 
damages and reliance thereon by sub- 
contractor. Schloss v. Tromann, 154 
App. Div. 645, 139 NYIS 616 [aff 214 
N. Y. 641 mem, 108 NE 1107 mem]. 
(2) That clamant did not rely on any- 
thing done or omitted by defendant 
after parting with title to premises. 


Mahnke v. Marken Acres Co., 187 
Iowa 762, 174 NW _ 669. (3) hae 
corporation furnishing material to 


a subcontractor was estopped from 
claiming a lien by the acts and con- 
duct of its president who had signed 
as an individual an agreement waiyv- 
ing liens. EK. Aigeltinger, Ine v. 
Burke; 176. Cali 621,°169 PP 373: 

[b] Evidence held insufficient to 
prove a conversation upon which 
Owner based an estoppel. Zanello v. 
Portland Cent. Heating Co., 70 Or. 69, 
139 P-b72: 

{c] Affirmative testimony that 
owner relied on receipt in making 
payment to the, contractor and was 
thereby misled to his prejudice is not 
necessary where the inference arises 
from the facts in evidence. Ander- 
son v. Donahue, 116 Minn. 380, 133 
NW 975. 

65. See cases infra this note. 

[a] Evidence held to show prior- 
ity: (1) Of mortgage executed after 
contract under agreement for prior- 
ity with principal contractor. Bax- 
ter Sash, etce., Co. v. Ornes, 130 Minn. 
214, 153 NW 594. (2) Of trust deed 
over materialman’s lien. W. T. Joyce 
Cor’v: Carroll “Light, "ete; Cot, -153 
Iowa 372, 1383 NW 785. (3) Of me- 
chanics’ lien claimants over subSse- 
quent deeds of trust. Bailey v. Blum, 


The appointment of a receiver rests largely 
in the discretion of the court,’* and a receiver will 
be appointed only under circumstances requiring 
summary relief or where the court is satisfied that 
there is imminent danger of loss and where there 
is no remedy at law.7® 
debtor is insolvent and that the property on which 


It must appear that the 


(Mo.) 213 SW 849. (4) Of lien for 
fixtures and equipment over vendor’s 
lien for unpaid purchase money. Dal- 
las Plumbing Co. v. Harrington, (Tex. 
Civ. A.).275 SW. 190. 

[b] Evidence held sufficient to 
show that actual amount advanced 
was less than face of mortgage. 
Culmer Paint, etc., Co. v. Gleason, 42 
Utah 344, 130 P 66. 

{c] Evidemce held insufficient to 
show: (1) Relative priorities of lien 
and mortgage. Choteau v. Thomp- 
son, 2 Oh. St. 114. (2) That property 
exceeded in value prior liens. Lyon- 
Gray Lumber Co. v. Nocona Cotton 
Oil Co... .Glex:. Civai7Ax)) 194 SWi633- 

66. Stone v. Tyler, 173 Ill. 147, 50 
NE 688; Meyer v. Seebald, 11 AbbPr 
NS (N. Y.) 326 note. But see Webb 
v. Van Zandt, 16 AbbPr (N. Y.) 314 
note (where a receiver of rents was 
appointed on affidavits of inadequacy 
of security). 

67. Northland Pine Co. v. Melin, 
rien Minn. 236, 161 NW 407, 1 ALR 

68. Oglethorpe Sav., ete. Co. v. 
Morgan, 149 Ga. 787, 102 SE 528. 


69. Oglethorpe Sav., etc, Co. v. 
Morgan, supra. ' 

70. Oglethorpe Sav., etc., Co. v. 
Morgan, supra. 


Grounds for appointment of re- 


ceiver generally see Receivers [34 
Cye’ 18]. 
71. See statutory provisions. 


72. Pittsburgh Plate Glass Co. v. 
Kransz, 291 Ill. 84, 125 NE 730. 

73. Pittsburgh Plate Glass Co. v. 
Kranecz, supra. 

{a] Appointment held justified.— 
Where the property was. untenant- 
able and produced no income and the 
court determined that it was for the 
best interest of all parties that it be 
completed, and the owners being un- 
able to complete it, it could only be 
done through the appointment of a 
receiver with power to complete the 
building and borrow money therefor. 
Pittsburgh Plate Glass Co. v. Kransz, 
291 Ill. 84, 125 NE 780. 

[bp] Priority.— Where the court 
had jurisdiction of the subject mat- 
ter and of the parties and its order, 
although objected to was not ap- 
pealed from or reversed or set aside, 
it is controlling in determining the 
priority of liens. Pittsburgh Plate 
Glass Co. v. Kransz, 291 Ill. 84, 125 


NE 730. 

74. Northland Pine Co. v. Melin, 
enews 236, 161 NW 407, 1 ALR 
463. 

75. Northland Pine Co. v. Melin, 
supra. 

{a] Facts held insufficient to 
justify appointment of receiver. 
Northland Pine Co. v. Melin, 136 


Minn. 236, 161 NW 407, 1 ALR 1463. 
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the lien is sought to be enforced is meagre and 
secant security for the debt.’° 

Appointment and order. Where the statute au- 
thorizes the appointment of a receiver, where a 
sale has been had and confirmation thereof has been 
denied, to lease or otherwise handle the property 
in the ‘interests of all concerned, a receiver may be 
properly appointed with such powers, although the 
moving papers ask for relief which the statute does 
not authorize.?7 An order appointing a receiver is 
not fatally defective because of a slight variance 
in the deseription of the property which it requires 
the receiver to take possession of from the descrip- 
tion contained in the lien notice.’* 

[§ 694] L. Dismissal and Nonsuit. The courts 
have a general control over lien actions pending 
therein and may direct their discontinuance upon 
grounds applicable to the dismissal of other ac- 
tions.7® For example, the proceeding may be dis- 
missed beeause of a want of diligent prosecution,®° 
or because not brought in time,*! or because of fail- 
ure to show reasonable diligence as to service of 
summons,®? or a failure to serve necessary parties,** 
or for failure to serve a notice of lien in time,** 
or because of insufficient notice.6° If a personal 
judgment can be recovered in the hen proceeding 
the waiver of the lien is no ground for dismissal 
of the complaint.86 An action to enforce a hen 
which is apparently regular upon its face cannot be 
dismissed on motion of a person who is not a party 
and who does not seek to be made a party with the 
result of summarily disposing of an issue regularly 
made between plaintiff and one defendant, the other 
defendant being in default.** 

Rights of defendant lienors. Where, under the 
statute, each defendant lienor who is made a party 
must set up the facts showing his right to a lien 
on the premises,®* the mere fact that plaintiff makes 
an error in pleading does not deprive the court of 
jurisdiction to foreclose subsequent liens which are 
properly pleaded and supported by the evidence.*® 


76. Glennon v. Wilcox, 159 Ill. A. 


77. Dezurik v. Iblings, 139 Minn. 
480, 167 NW 116. 

78. Seymour vy. Landon, 128 Wash. 
682, 224 P 3. 


[a] For example, an order author-| are presented, 


MECHANICS’ LIENS 


to whether there has been reasonable 
42. diligence is one of fact to be deter- 
mined on the proof offered and the| 961. 
diligence shown by plaintiff in mak- 
ing such service, and must be decided 
by the court upon the facts as they 90. 
the discretion of the Cale, 


[§§ 693-694 


Further, where the statute contemplates a disposi- 
tion of the entire matter of liens in one proceeding,®° 
where other lien claimants are made defendants and 


appear, the original plaintiff by dismissal of his 


proceedings cannot preclude an adjudication of the 
rights of the other lienors.®! A proceeding by the 
owner who has filed a petition for a general settle- 
ment will not be dismissed upon the owner’s motion 
after the time has elapsed within which a defend- 
ant lienor might have asserted his claim for a lien 
in another proceeding,®” and this is true, although 
the answer of the lienor when filed contained a 
prayer that he be dismissed with his costs.2? After 
complainant has become a nominal party by an as- 
signment to a defendant who by answer and eross 
bill has asserted his claim, his motion to dismiss 
is properly denied.®* 

Time for motion. A motion by complainant to dis- 
miss his bill without prejudice is properly denied 
where made after the cause has been heard on the 
pleadings and the master’s report of the evidenee, 
and it is apparent to claimant that the decree will 
necessarily be against him.®® But where the answer 
merely affects the validity of the hen and there is 
no affirmative relief demanded, the case may be dis- 
missed on plaintiff’s application, after the trial has 
begun and part of plaintiff’s evidence has been in- 
troduced.°® 

Reinstatement. Where an action to foreclose a 
mechanie’s lien is dismissed without prejudice, a 
reinstatement at the same term is within the discre- 
tion of the court,®* and the discretion of the court 
in allowing such reinstatement will not be interfered 
with where the grounds alleged against reinstate- 
ment go only to the merits of the case and to the 
right of plaintiff to maintain the action.®® 

Effect. A nonsuit taken upon a scire facias does 
not destroy the claim or its lien,®® nor bar a subse- 
quent action on the;debt.t| Where the proceeding to 
enforce a mechanic’s lien is brought against joint 
owners, if the bill is properly dismissed upon a de- 


88. Hill v. 
lee. Co.,; 


Flatbush - Consumers’ 
143 App. Div. 559, 127 NYS 


Flatbush Consumers’ 
Ice Co., supra. 

See supra § 511. : 
Elliott v. Ivers, 6 Nev. -287; 


izing a receiver for a sawmill to take 
possession of property described in 
the lien notice was not insufficient 
because it described the property as 
“hauling equipment” instead of “log- 
ging equipment.” Seymour vy. Lan- 
don, 128 Wash. 682, 224 P 3. 

79. McGuckin v. Coulter, 33 N. Y. 
Super. 324, 10 AbbPrNS 128 (where, 
however, it was held improper to dis- 
miss upon ex parte affidavits touch- 
ing material facts involved in the 
merits). 

Dismissal and nonsuit generally 
see Dismissal and Nonsuit 18 C. J. p 
1142. 

Striking off lien see supra § 314. 

80. Gluck v. Ruiz-Urrutia, (N. di.) 
129 A 130. 

81. Philip Gollner Co. v. Gillette, 
216 Ill. A. 25. 

[a] Where a demurrer by the 
owner is sustained upon the ground 
that it was not brought within the 
period of limitations, the bill is prop- 
erly dismissed because of the fact 
that complainant has no _ equities 
against the other defendants where 
he has none against the owners of 
the property. Philip Gollner Co. v. 
Gillette, 216 Ill. A. B 

82. Shaw v. Martin, 20 Ida. 168, 
Ta, Pes538 

[a] Discretion.—The question as 


trial court being determined by the 
rules of evidence applied generally 
in cases wherein discretion is vested 
in the trial court. Shaw v. Martin, 
20 Ida. 168, 117 P 853. 

83. Furze v. New York City, 154 
NYS 912. 

[a] Advance of trial—A motion 
to dismiss may be entertained in ad- 
vance of the trial. Furze v. New 
York’ City 7154 NYS; 912. 

84. Rittenhouse, etc., 
linsicl). 77. lla Aaeoo 6. 

85. Mansfield v. Ocipa, 28 Pa. Dist. 
121. 

sé. Snaith v. Smith, 7 Misc. 37, 
27 NYS 379. 

87. Deatherage Lumber Co. v. 
Miles, 85 Kan. 363, 116 P 505. 

[a] For example, where after an 
action has been begun against’ the 
owner of a lot and a mortgagee there- 
of to foreclose a mechanic’s lien and 
a reply is filed alleging the insuffi- 
ciency of a bond-alleged by the mort- 
gagee in his answer to have been 
given by the owner to protect against 
liens, a motion to dismiss filed by a 
grantee of the owner who is not a 
party to the action is improperly sus- 
tained without a trial of the issue 
made of the pleadings. Deatherage 
Lumber Co. vy. Miles, 85 Kan. 363, 
116, Pi*505. 


Co. v. Smo- 


.Thompson, 


Hinkle vy. Sullivan, 108 App. Div. 316, 
95 NYS 788 (where a defendant in a 
lien proceeding served an answer set- 
ting up his lien claim against his co- 
defendants, under statutory provi- 
sions requiring the claims of such 
defendants to be determined, and no 
notice of trial was served on him, and 
a dismissal procured by his code- 
fendants because plaintiff's claim had 
been settled was set aside). 
92. Geweke v. Hilsinger, 177 Ill. 
93. Geweke v. Hilsinger, supra. 
94. Major v. Collins, 11 Ill. A: 658. 
ager Menke v. Barnhart, 137 Ill. A. 
96. Althen v. Tarbox, 48 Minn. 1, 
50 NW 828. See Scoville v. Chapman, 
17 Ind. 470 (where after jury sworn 
and evidence offered plaintiff was 
permitted to dismiss as to certain 
defendants so far as it was sought 
to obtain a _ personal judgment 
against them, and to retain them as 
defendants so far as it was sought 
to enforce the lien on the premises). 
97. Barney v. Ferguson, 84 Kan. 
58%, 114 P 1055. 
98. Barney v. Ferguson, supra. 
tee Berger v. Long, 1 Walk. (Pa.) 
1. Commercial Sash, etc., Co. v. 
17 Pa. Dist. 996. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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§§ 694-698] 
murrer of one of the alleged owners, the proceeding 
is at an end regardless of any defect in the petition 
of codefendant seeking permission to come in and 
answer after a default.2 Where, in an action to 
enforce a mechanic’s lien, tried by the court without 
a jury, the evidence as to whether a certain sum 
paid to the contractor was in full of the contract 
price was conflicting, and the court dismissed the 
complaint, such judgment was equivalent to a find- 
ing that the sum paid was all plaintiff was entitled 
to under the contract, and hence a dismissal on the 
merits, and not a nonsuit merely.® 

[§ 695] M. Trial*—1. In General. 
hearing should be confined to the issues,> and no 
hearing need be had as to matters not in issue.® 
A trial upon an issue of fact cannot be had while 
an issue of law presented by a demurrer to the 
complaint is undisposed of.’ Where the proceeding 
to enforce a mechanic’s lien is regarded as equita- 
ble,S the course of procedure so far as it relates 
to the mode of trial is in accordance with the prac- 
tice in equity except in so far as modified by stat- 
ute.2 Where legal and equitable jurisdiction is 
exercised by the same tribunal,?° the issues, whether 
of fact or at law, are tried by the court as an issue 
in the action.11 Where there is an issue of fact in- 
volved, the court cannot enter a decree without 
having testimony, even though defendant should not 
contest.12. Although the statute requires the judge 
to try all questions which arise or which are neces- 
sary to be tried fully to dispose of the action,!* 
it is sufficient that the judge tries and disposes of 
all questions necessary to be tried to enable him to 
dispose of the action.‘* Under some statutes, where 
a notice disputing plaintiff’s lien is filed, the judge 
must before taking any further proceedings deter- 
mine the question raised by the notice.1° The bur- 


MECHANICS’ LIENS 


The trial or: 


[40 C.J.] 479 


and that question must first be tried by the judge.’” 

[§ 696] 2. Notice of Trial.1® A notice of trial re- 
quired by a local statute is necessary in order to 
bring the issues involved regularly to trial1® If 
the statute so provides, encumbrancers who are not 
already parties to the proceeding are brought in 
by service of the notice of trial.2° Under such a 
statute it is necessary to serve notice of trial only 
upon the persons specified by the statute.2+ A de- 
fendant who does not deliver a statement of defense 
after being duly served with a statement of claim 
need not be served with a notice of trial.?? 

[§ 697] 3. Time of Trial and Continuance. It is 
substantial error to force a defendant, over his ob- 
jection, into a trial at a term prior to that at which 
the action first becomes triable.2? The hearing may 
be postponed from time to time,”* and the court may 
grant a continuance for the purpose of bringing in 
parties not served.?> 

[§ 698] 4. Reception of Evidence and Objections 
Thereto; View. Evidence that is proper to be re- 
ceived may be introduced out of its reguldr order, 
at the discretion of the trial judge.?® It is likewise 
within the discretion of the trial court to permit 
plaintiff to offer additional evidence after defendant 
has moved for a nonsuit,?” or to permit plaintiffs 
to testify in rebuttal contradicting defendant’s con- 
tention that plaintiffs had waived their right to a 
lien.?® Plaintiff may be allowed to reopen the case 
to make formal proofs omitted by an error arising 
from the permission of an amendment.2® After ver- 
dict finding the amount of indebtedness, it is not. 
error to admit evidence as to the lien, ete., since 
the existence of the lien and priorities of the lien- 
holders are questions for the court.°° The general 
rule is applied that in order to show error objections 
to evidence must be made when it is offered, and 


den is upon plaintiff to show that 


2. Philip Gollner Co. v. Gillette, 
216 Ill. A. 25. 

83. Doll v. Coogan, 48 App. Div. 
121, 62 NYS 627 [aff 168 N. Y. 656 
mem, 61 NE 1129 mem]. 

4. Consolidation see supra § 512. 

5. Lampson Lumber Co. v. Chia- 
relli, 100 Conn. 301, 123 A 909. 

{a] An answer by the owner deny- 
the allegations upon which the 
right to a lien depends creates an 
issue which supersedes all other in- 
quiries. Hubbell v. Schreyer, 4 Daly 
362, 14 AppPrNS 284 [rev on other 
grounds 56 N. Y. 604 mem, 15 AbbPr 
NS_ 300]. 

[b] ‘The priority of a lien cannot 
be determined upon a hearing with- 
out plea and answer which is only 
concerned with fixing the amount of 
encumbrances. Lampson Lumber Co. 
v. Chiarelli, 100 Conn. 301, 123 A 909. 

6. Lampson Lumber Co. v. Chia- 
relli, supra. 

{a]. For example, where, in an ac- 
tion to foreclose a mortgage and me- 
chanic’s lien, other lienors, after dis- 
position of demurrer to the com- 
plaint, disclosed no further defense 
when asked by the court, it was the 
court’s duty under the rule (Pract. 
Bk. [1922] p 262 § 90) to render judg- 
ment for plaintiff without a hearing 
on further matters, except the neces- 
sary ascertainment of the amount 
due. Lampson Lumber Co. v. Chia- 
relli, 100 Conn. 301, 123 A 909. 

7. Waldo v. Richter, 17 Ind. 634. 

8. See supra § 504. 

9. Hubbell v. Schreyer, 4 Daly 
362, 14 AbbPrNS 284 [rev on other 
grounds 56 N. Y. 604 mem, 15 AbbPr 


NS 300]. 

10. See Equity § 5. 

11. Hubbell v. Schreyer, 4 Daly 
362, 14 AbbPrNS 284 [rev on other 


grounds 56 N. Y. 604 mem, 15 AbbPr 
NS 300}. 


he has a len,!® 


Hearing in equity generally see 
Equity §§ 708-720. 


12. McConnell v. Bryant, 38 Ga. 
639. 

13. See statutory provisions. 

14. Dixon v. Ross, 46 N. S. 143, 


1 DomLR 17. : 

15. See statutory provisions. 

16. See supra § 641. 

17. Boucher v. Belle-Isle, 41 N. B. 
509, 14 DomLR 146. 

18. Notice of trial gemerally see 
Trial [388 Cyc 1271]. 

19. Hinkle y. Sullivan, 108 App. 
Div. 316, 95 NYS 788; Mahoney v. 
McWalters, 91 Hun 247, 36 NYS 149. 

20. Robock v. Peters, 13 Man. 124, 
20 CanLTOccNotes 262, 421; Haycock 
vy. Sapphire Corumdum Co., 7 Ont. L. 
21, 2 OntWR 1177; McIver v. Crown 


Point Min. “Co., .19Ont., Pr... 335,021 
CanLTOccNotes 127. 
ated parties see supra 
553. 
21. Western Canada Sawmills, 


Ltd. v. Portz, (Sask.) [1923] 3 West 
Wkly 1314 (notice of trial on earlier 
lienholders not required). 


wet Elliott v. Rowell, 11 OntWN 
23. Rice v. Simpson, 26 Kan. 143 


(where the error was in forcing a 
party to trial at the term at which 
he was made a party and filed his 
answer). 

24. Lester v. Pedigo, 84 Va. 309, 
4 SE 703 (where upon service of a 
noticé of lien and of motion to en- 
force it at the first day of the next 
term, the motion was called and 
docketed on the first day when the 
court began its term, and was post- 
poned from day to day to a subse- 
quent day of the term). 

25. Julius v. Callahan, 68 Minn. 
154, 65 NW 267; Schulenburg v. 
Werner, 6 Mo. A. 292 (a statutory 
provision declaring that no delay 


must be specific.*t 


An alleged variance between 


should be granted for such purpose 
at the second term did not apply to 
a mechanic’s lien case where no trial 
could be had with defendants who 
were before the court and a dis- 
missal would operate to bar a re- 
covery on the lien). 

[a] Where one of joint parties 
was served«so that the court could 
proceed to judgment against all so 
as to bind their joint property, as in 
a case of joint general contractors, 
the court may in its discretion refuse 
to continue for the purpose of bring- 
ing in one of the contractors who 
was not served. Julius v. Callahan, 
63 Minn. 154, 65 NW 267. 

26. Bardwell v. Anderson, 
Mont. 87, 32 P 285. 

27. Hastings v. Thompson, 47 Pa. 
Super, 424. 

28. Woy v. McCann, 47 Pa. Super. 


13 


458 

29. Ryan v. X. L. Loggin Ons 
Ltd., 33 B. C. 410. eee ae 

30. Carr v. Hooper, 48 Kan. 253, 
Pay ely BiBkey, 

31. Cal.—Georges v. Kessler, 131 
Cal. 188, 63 P 466. 


Ga.—Akers vy. Kirke, 91 Ga. 590, 
18 SE 366. 

Mo.—Hall v. St. Louis Mfg. Co., 22 
Mo. A. 33 


Mont.—Bardwell v. Anderson, 13 


Mont. 87, 32 P 285. 


N. Y.—Ward v. Kilpatrick, 85 N. 
Y. 413, 39 AmR 674; Hunter v. Wal-" 
ter, 12 NYS 60 [aff 128 N. Y. 668 
mem, 29 NE 145, 1030 mem]. 

Tex.—Texas Land Mortg. Bank v. 
anes Hotel’ Co., (Civ. A.) 327 Sw 


oO. 

Wash.—Greene y. Finnell, 22 Wash. 
186, 60 P 144. 

[a] Tllustrations.,—(1) A general 
objection to a notice of lien as vari- 
ant from the pleading is insufficient. 
Georges v. Kessler, 131 Cal. 183, 63 


480 [40 C.d:] 5 


the evidence and claim must be specifically pointed 
out in the trial court.*? But a defendant by failing 
to object to the proceedings taken does not waive 
the necessity of proof that a lien exists.** 

View of jury. Under a statute providing that, 
where a jury is called in a mechaniec’s hen suit, 
their verdict is as conclusive as in other cases, the 
jury may view the premises without the judge’s 
presence.*# 

[§ 699] 5. Submission of Issues to Jury. Where 
proceedings to enforce a mechanic’s len are re- 
garded as purely statutory,®® a court rule providing 
for the framing and submission of issues to a jury 
in suits in equity is inapplicable.*® If the action 
is treated as a common-law action, or the statute 
specifically so says, a trial by jury is had, otherwise 
it is treated as a chancery action, and no jury is 
had, unless the judge makes up an issue to be sub- 
mitted to the jury,®’ which is within the sound 
discretion of the court,°* the verdict being advisory 
only.*9 

[§ 700] 6. References.*? Under the rules appli- 
cable to equitable ‘actions generally,*4 a reference 
will not ordinarily be ordered for the trial of the 
main issue in the case,*? and where the answer sub- 
stantially denies every material allegation of the 
bill and no proof is taken thereafter to sustain the 
bill, it is improper to refer the cause to a com- 
missioner to enable plaintiff to make out his case.*% 
However, as in other cases, reference may be had 
in mechanics’ lien proceedings to referees, auditors, 
P 466. (2) A general objection to 


the certified copy of a lien is not suf- 


ficient where a_ specific objection} v. Edmunds, 
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stated, or an issue framed, or other-j| 
wise, aS the court may order. 
110 Mass. 


[§§ 698-700 


masters, and the like, to take proofs, state accounts, 
and ascertain and report particular facts.4* Under 
a statute conforming the practice in mechanics’ lien 
proceedings to that in actions upon contract,*® a pro- 
vision of a practice act authorizing the reference 
of an account is applicable.4® After submission to a 
referee to hear and determine an issue, the lien 
cannot be discharged upon an application based on 
ex parte affidavits touching the merits.** 

Hearing and notice. Upon a reference to ascertain 
claims and report on liens and their priorities, the 
parties are entitled to notice of the time and place 
for the hearing of proofs;*® but one who suffers a 
petition to be taken as confessed is not entitled to 
notice of the taking of testimony before the master.*® 

Report and findings. Under the general rules ap- 
plicable to a master’s report or findings®® or to the 
report or findings of a referee,®! it has been held 
that a referee’s report in compliance with the stat- 
ute is prima facie evidence of the facts therein 
found and reported.®°? Where the complaint alleges 
that claimant was prevented by certain causes from 
full performance of his contract, a referee’s report 
finding that plaintiff did not complete his contract 
should find also the ultimate facts as to whether 
the failure to complete was due to the causes al- 
leged.°? Where the finding clearly indicates the 
amount due upon the lienor’s contract, a failure to 
find such amount in terms is not necessarily fatal.>4 

Exceptions.°> A general exception that the report 
is contrary to evidence is sufficient in a case where 
Pa.—Yohe’s Appi, 55 “Pa. 127. 


Va.—Pairo v. Bethell, 75 Va. 825. 
Sask.—Security Lumber Co. v. 


Ward 


340. (2) 


would enable the party to furnish 
proper proof. Hunter v. Walter, 12 
NYS 60 [aff 128 N. Y. 668 mem, 29 
NE 145 mem]. (3) Objection to lien 
claim must be specific. Greene v. 
Finnell, 22 Wash. 186, 60 P 144. (4) 
In an action against a married wom- 
an, it was held that recovery might 
be had on evidence that she was a 
concealed principal of her husband, 
etc., although the fact was not al- 
leged in the pleadings, and that if 
the objection of want of necessary 
allegations was a good one to the 
evidence it should have been pre- 
sented upon the offering of the evi- 
dence so that the declaration could 
have been amended. Akers v. Kirke, 
91 Ga. 590, 18 ISH 366. (5) A verdict 
will not be disturbed as excessive 
where the lien account, claiming a 
still larger sum, was admitted with- 
out objection, and no specific item 
thereof was pointed out to the trial 
court as not a proper subject of lien. 
Hall v. St. Louis Mfg. Co., 22 Mo. A. 


3. 

32. Bonner, ‘Co: 
189 Ill. A. 474. 

33. Boucher y. Bell-Isle, 41 N. B. 
509, 14 DomLR 146. 

34. Moritz v. Larsen, 70 Wis. 569, 
36 NW 331. 


etc., v. Hansell, 


35. See supra § 501. 

36. Metz v. Critcher, 83 S. C. 396, 
65 SE 394. 

37. Garrett v. Stevenson, 8 IIl. 


261. 
[a] Material issues.— Under a 
statute permitting material questions 
of fact to be submitted to a jury, the 
court may submit to the jury the 
question of whether the amount al- 
leged in the petition was owing to 
the petitioner from defendant. Metz 
6 Critcher, 1830S C396; 6b. (Sh 
4. 
{b] In Massachusetts (1) by stat- 
ute, the whole case is not submitted 
to the jury as in ordinary civil ac- 
tions, but only such material ques- 
tions of fact as arise in the case are 
to be submitted upon a question 


Where the petitioner desires to have 
facts determined by a jury, he must 
ayply for issues thereon. Curtis, etc., 
Lumber Co. v. Wolmer, 213 Mass. 
456, 100 NE 670. (3) The proceeding 
is a civil action within the meaning 
of a statute providing for notice of 
a desire for trial by jury. Graham v. 
Lord, 170 Mass. 1, 48 NE 778. 

{c] In Wisconsin (1) either party 
may demand the submission of is- 
sues of fact to a jury, but in the 
absence of such demand the court 
may determine the issues (Willer v. 
Bergenthal, 50 Wis. 474, 7 NW 352); 
(2) or may refer such issues of fact 
as it may deem proper (Bartlett v. 


Clough, 94 Wis. 196, 68 NW _ 875; 
Huse v. Washburn, 59 Wis. 414, 18 
NW 341). 


Right to trial by jury in mechan- 
ics’ lien proceedings see Juries § 35. 

38. Bradbury v. Butler, 1 Colo. A. 
430, 29 P 463; Pairo v. Bethell, 75 
Va. 825 (as to the practice on the 
statutory summary motion which is 
in the nature of an equitable pro- 
ceeding). 

39. See infra § 721. 

40. References generally see Ref- 
erences [34 Cyc 770]. 

41. See Equity § 759. 

42. O’Brien v. New York Butchers’ 


Dressed Meat Co., 54 Mise. 297, 105 
NYS 950. 
[a] It is not proper to direct a 


trial by a referee of issues requiring 
the examination of a long account 
and not requiring the decision of 
difficult questions of law. O’Brien 
y. New York Butchers’ Dressed Meat 
Co., 54 Mise. 297, 105-NYS 950. 


43. Gist v. Virginian R. Co., .79 
W. Va. 167, 90 SH 554. 

44. U. S.—Caldwell v. Schmul- 
bach, 175 Fed. 429. 

Mass.—Corbett v. Greenlaw, 117 
Mass. 167. 
mG H.—Kent v. Brown, 59 N. H. 

6. 


N. Y.—Schaettler v. Gardiner, 4 
Daly 56, 41 HowPr 243 [app dism 47 
N. Y. 404]. 


Thielens, 16 Sask. L. 55, 70 DomLR 
69, [1922] 83 WestWkly 385. 

[a] Issues referred.—(1) Upon 
reference of a petition, an auditor 
who has authority to pass upon any 
fact pertinent to the inauiry may de- 
termine whether the petitioner’s cer- 
tificate was seasonably filed and 
whether he willfully claimed more 
than was due as well as all matters 
of fact legitimately involved in the 
question of the lien. Corbett v. 
Greenlaw, 117 Mass. 167. (2) The 
question whether when an old build- 
ing is renewed by repairs it is “an 
erection or construction” is properly 
referred to a commissioner. Yohe’s 
App., 55. Pa. 121° 

[b] For award under a compul- 
sory arbitration law held to be good, 
which made the unpaid balance of 
past-due installments and the pro- 
portion of the current installments to 
the date of the award immediately 
payable, and directing the balance to 
be paid when the last installment 
should become due see Beegle v. 
McGarry, 1 LackLegRee (Pa.) 131. 

45. See statutory provisions. 

46. Taylor v. Thornton, 81 .N,' J. L. 
7, 79 A 330; New York Metal Ceil- 
ine. Co. Vay Bierman) Tain: edes lia ies 
65 A 444, : 

47. McGuckin v. Coulter, 33 N. Y. 
Super. 324, 10 AbbPrNS 128. 

48. Carl v. Grosse, 65 SW 604, 23 
Kyl 1586. 

49. Fergus v. Chicago Sash, etc., 
Co.. 64 Ill. A. 364, 


50. See Equity §§ 773-797. 
51. See References [34 Cyc 830]. 
52. New York Metal Ceiling Co. 


Lig ohne (ET DSRS) MERE ASS} 0c IRs ea 
53. Whalen v. Eagle Lime Prod- 

ucts Co., 155 Wis. 26, 143 NW 689. 
54. Persky v. Puglisi, 101 Conn. 

658, 127 AS 35s 
55. Exceptions to: 

Master’s report generally see Equity 
§§ 790-797. \ 

Referee’s report generally see Ref- 
erences [34 Cyc 849]. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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§§ 700-703] 


the report itself is general.5* One who allows the 
petition to be taken as confessed must except to 
the master’s report if he desires to question the 
master’s conclusions of fact contained therein.*” It 
has been held that a court rule requiring exceptions 
to a referee’s report to be made in the first in- 
stance at special term does not apply to a refer- 
ence in mechanics’ lien proceedings.°? Where the 
decree is in effect a ruling upon the exceptions to 
the master’s report, the failure to make a formal 
order disposing of them is not harmful.°® Where 
exceptions have been filed to the referee’s report 
awarding payments to certain henholders, the owner 
makes payment before confirmation of the report at 
his own risk.® 

Setting aside. The master in chambers in the ab- 
sence of a rule of court giving him such authority 
eannot entertain a motion to set aside the judgment 
of an official referee.®t 

Resubmission. A resubmission will not be granted 
because of a dispute as to an item as to which evi- 
dence was completely available at the time of the 
original hearing before the referee.°? The failure of 
the referee to find whether an overstatement was in- 
nocent or with an intent to deceive cannot be taken 
advantage of in the absence of a motion to re- 
commit.®? This also is true of a failure to apportion 
damages for defective work and materials between 
several subcontractors whose work is found to be im- 
properly done.** 

Conclusiveness and effect. A referee’s decision as 
to a mixed question of law and fact will not be dis- 
turbed in the absence of a misapplication of the 
law.®® Where a reference by agreement is entered 
into by the parties, in which they submit all mat- 


56. New York 


Metal Ceiling Co. 
v. Kiernan, 73 5 


J. L. 1763, 65 A 
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N. C. 214, 93 SE 719. 
68. Filston Farm Co. 


[40 C.J.] 481 


ters in controversy, a question of law and fact not 
raised by proper plea or before the referee cannot 
be raised thereafter.°6 Where interveners have 
stipulated in an order of reference that the amount 
due from defendants under the contract shall con- 
stitute the fund to be divided, they cannot object 
to a deduction of damages for delay as provided 
for in the contract.*7 

[§ 701] 7. Survey. In a proper case a commis- 
sioner may be appointed by the court to survey or 
ascertain the boundaries of the premises upon which 
a lien is claimed.*®® 

[§ 702] 8. Questions of Law and Fact—a. General 
Rules. Where there is evidence tending to support 
claimants’ cause, notwithstanding there may be evi- 
dence to the contrary, the questions so raised must 
be left to the triers of the facts.6° For example, 
the question of lien or no lien, where it depends upon 
questions of controverted facts,’° or whether or not 
claimant has performed those things that bring him 
within the statutory provisions creating a lien,’! 
must be left to the triers of the facts. But if the 
particular facts are undisputed or ascertained it 
is for the court to determine the ultimate fact,’? 
and if there is no evidence of an essential fact 
without proof of which claimant is not entitled to 
a lien, a demurrer to the evidence should be sus- 
tained’? or a nonsuit granted.** The question of 
whether respondents are proper parties is one of 
law,’> but it is a question of fact whether they are 
nonresidents who may be served by publication."® 

[§ 703] b. Lienable Character of Claim. Upon 
conflicting evidence as to its character, the question 
of whether the claim is one for which a lien may 


99 A 390. 


v. Hender- [a] Limitations. — Where there 


444, 


57. Fergus v. Chicago Sash, etc., 


@o.;) 64. Tile Az 364: 

58. Schaettler v. Gardiner, 4 Daly 
56, 41 HowPr 243 [app dism 47 N. Y. 
404]. 

59. Gilbert v. Croshaw, 178 Ill. A. 

0. 

60. West v. Laughinghouse, 147 
Nise) 214, 93 SH 719. 

61. Guest v. Linden, 3 OntWN 
750, 21 OntWR 3038, 1 DomLR 908. 

62. Western Sash, ete, Co. v. 
Gaul Constr. Co.,-126 NYS 1110. 

63. Persky v. Puglisi, 101 Conn. 


Goisw 2ieeAL ole 

ta] Rule applied.—The court does 
not err in assuming in the absence 
of a finding that an overstatement of 
the claim was an innocent mistake 
and not intended to dece‘ve where it 
does not appear that any claim was 
made before the referee calling upon 
him to make a finding as to whether 
the overstatement was innocent or 
with an intent to deceive. Persky v. 
Puglisi, 101 Conn. 658, 127 A 351, 

64. Capitol City Lumber Co. v. 
Sudarsky, 95 Conn. 336, 111 A 349. 

fa] A demurrer of the owners to 
a remonstrance filed by the general 
contractor to the report of a commit- 
tee hearing the claims of subcontrac- 
tors, in so far as the remonstrance 
of the general contractor was ‘based 
on the failure of the committee to 
apportion damages for defective work 
and materials among subcontractors, 
was properly sustained, in the ab- 
sence of evidence offered on which 
the committee could have appor- 
tioned such damages. Capitol City 
Lumber Co. v. Sudarsky, 95 Conn. 
336, 111 A 349. 

65. Kent v. Brown, 59 N. H. 236. 

66. Scott v. Roberts, 7 Pa. Dist. 
606. 21 Pa. Co. 491. 

67. West v. Laughinghouse, 147 
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son, 106 Md. 335, 67 A 228; Oster v. 
Rabeneau, 46 Mo. 595; Rall v. Mc- 
Grary, “45 Mo, As: 365; Menner -<yv; 
Nichols, 5 Pa, Cas. 356, 8 A 647. 

{a] For example (1) a commis- 
sioner may be appointed by the 
court to survey and fix the locality 
of the precise acre of land to be sub- 
jected so as to determine what por- 
tion of a larger lot shall be taken as 
the acre to be subjected. Oster v. 
Rabeneau, 46 Mo. 595; Rall v. Mc- 
Crary, 45 Mo. A. 365. (2) In Penn- 
sylvania commissioners may be ap- 
pointed under the statute to ascer- 
tain and designate the boundaries of 
the lot or curtilage appurtenant to 
a building on which a lien was 
claimed. Menner v. Nichols, 5 Pa. 
Cas. 356, 8 A 647. 

{b] Notice of time of view.—The 
statute requiring notice to be given 
of the appointment of commissioners 
to ascertain and designate the bound- 
aries of the lot or curtilage appur- 
tenant to a building does not require 
notice of the time of view. Menner 
Var Nichols=.o- Ra, sCasy S565, neal 
647. 

{[c] Review.—The decision of the 
surveyor when first acted on by a 
final decree disposing of the entire 
case may be reviewed on appeal. 
Filston Farm Co. v. Henderson, 106 
Mad. 335, 67 A 228. 

69. Crane v. Brighton Mills, 98 
N. J. L. 308, 120 A 677; Shannon v. 
Broadbent, 162 Pa. 194, 29 A 865; 
Moore v. Carter, 146 Pa. 492, 23 A 
243; Kelly v. McGehee, 137 Pa. 443, 20 


A 623; Cote v. Schoen, 38 WklyNC 
(Padi1382- 
"on Tuck <v. sMossmeMifew’ Co. 4/127 


Ga. 729, 56 SE 1001; Brooks yv. Black- 
well, 76 Mo. 309; Hall v. Johnson, 57 
Mo. 521; Williams v. Porter, 51 Mo. 
441; Kelly v. Rowane, 33 Mo. A. 440; 


Rizzolo v. Poysher, 89 N. J. L. 618, 


was evidence that the work was not 
completed until less than four 
months before suit was begun to 
enforce a mechanic’s lien, the ques- 
tion whether it was begun in time is 
for the jury. Rizzolo v. Poysher, 89 
N._J. Li. 618, 99 A 390. 

71. Treusch v. Shryock, 51 Md. 
162; Williams v. Porter, 51 Mo. 441; 
porn Vv, Carters 146 Pas 492, 236A) 

72. Jones Brick Co. v, Seagler, 146 
Ga. 19, 90 SE 473; Malone v. Hos- 
feld, 53 Pa. Super. 134; Porter vy. 
Weightman, 29 Pa. Super. 488. 

{a] The question of lien or no 
lien is a question of law where the 
facts are conceded. Kelly v. Ro- 
wane, 33 Mo. A. 440. 

73. -Marshall v. Hall, (Mo. A.) 200 
SW 770; Hengstenberg v. Hoyt, 109 
Mo. A. 622, 88 SW 539. See Williams 
v. Porter, 51 Mo. 441 (where the lien 
statement fails to describe the 
property sufficiently, the question 
whether there is a lien should be 
submitted to the jury with an in- 
struction that there was no licn to 
enforce). 

74 Smith v. Turner, 146 Ga. 242, 
91 SE 71; Womack v. Weiman, 29 
Ga. A. 735, 116 SE 324; Lewers & 
ema: Ltd. v. Fernandez, 23 Hawaii 

[a]. Nonsuit properly granted.— 
(1) Where demand on owner before 
claiming lien is not shown. Lewers 
& Cooke, Ltd. v. Fernandez, 23 Ha- 
waii 744. (2) Where judgment 
against the contractor is not shown 
by a materialman in an action 
against the owner to which the con- 
tractor is not a party. Smith vy. 
Turner, 146 Ga. 242, 91 SE 71. 


75. Van Billiard v. Nace, 1 Grant 
@Pap 72333 
76. Louis Bradford Lumber Co. y. 


Creel, 938 Nebr. 573, 141 NW 145, 
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be had is one of fact.77 So it is a question of fact 
whether there was a substantially new constructien 
or mere repair of an old building,’® or whether a 
particular improvement is or is not a constituent 
part of a building where it is not admittedly or 
palpably so,’® but if the facts are ascertained or 
admitted, the question of whether the improvement 
constitutes a new structure is for the court.*® 
Whether the materials are so applied to a building 
as to become a part thereof,*! or whether under par- 
ticular circumstances a machine became a permanent 
addition to the freehold so as to be a fixture for 
manufacturing purposes within the meaning of the 
lien law,®? is a question of fact for the jury. 

[§ 704] c. Reliance on Credit of Property. Upon 
conflicting evidence, the question of whether ma- 
terials were furnished upon the credit of the con- 
tractor or of the improvement is one of fact.$* 

[§ 705] d. Property or Interest Subject. Where 
the lien extends to the land necessary for the con- 
venient use and occupation of the buildings and im- 
provements made,** the question of the extent of 
such land is one of fact,®> but the question of 
whether a particular building is such as is subject 
to ‘a mechanic’s lien is one of law.8® Whether a 
structure is a single or a double building, or one 
building or two, is a mixed question of law and 
Pacha! 

[§ 706] e. Delivery and Use of Material. Upon 
conflicting evidence, it is a question of fact whether 
material furnished by claimant was used in the 
work,®® as is the question of what materials could 
have been used in the building.®® 

[§ 707] f. Agreement or Consent of the Owner. 

77. Morrow v. Dahl, 66 Mont. 251, 
213 P 602; Gist v.. Virginian R. Ce., 
79 W. Va. 167, 90 SE 554. 

_ [a] Mixed question of law and 
fact.—Whether a furnace and cistern 
were furnished for erecting, altering, 
or repairing a house, so that a lien 


attaches for the price, 
question of law and fact, and there- 


TES) Page 
Pa. 465; 


foré a referee’s decision thereon will 84. See supra § 
not ordinarily be disturbed, unless 85. 
he misapplied the law. Kent ‘v.|S. (Pa.) 


Brown, 59 N. H. 236. : 

78. Gerry v. Painter, 9 Pa. Super. 
150, 43 WklyNC 275; Grable v. Hel- [a] 
man, 5 Pa. Super. 324. 


MECHANICS’ LIENS 


83. Winters v. Privett, 86 Or. 501, 
Hommel vy. Lewis, 104 
Odd Fellows’ Hall v. Mas- 
ser, 24 Pa. 507, 64 AmD 675; Presby- 96. 
terian Church vy. Allison, 10 Pa. 413;] 162. 
Woy v. McCann, 47 Pa. Super. 
, Rider-Ericsson Engine Co. 
is a mixed] ericks, 25 Pa. Super. 72; Wethered v. 98. 
Garrett, 7: Pa.) Cor 535. 


Keppel v. Jackson, 3 Watts & 
320; Park City Meat Co. v. 
Comstock Silver King Min. Co., 36 
Utah 145, 103 P 254. 

It is the province of the jury 
to ascertain and determine by their 


I§§ 703-709 


The question of agreement or consent upon the part 
of the owner ordinarily presents upon conflicting evi- 
dence a question of fact,®° as, for example, in the 
case of a controverted agency of a husband for a 
wife,®* or of assent by the owner to an improvement 
by a contractual vendee®? or by a tenant.®* So it is 
a question of fact whether the owner agreed to pay 
the materialman;®! whether the original contract has 
been waived and a new one substituted ;®° whether 
a contract between the owner and builder was at an 
end when the materials for which the lien is claimed 
were furnished the latter; or in what kind of pay, 
cash, or property the contractor was to be paid.*? 
In an action by a materialman a denial by the con- 
tractor of the contract raises an issue of fact.°* 

[§ 708] g. Performance of Contract. Whether 
there has been a substantial performance of the con- 


' tract,®® or whether it has been performed according 


to its terms,! or whether imperfections are trivial,” 
or whether contractual provisions have been waived,* 
or whether work has been accepted,* or whether per- 
formance was abandoned or the work was improp- 
erly taken from the contractor’s hands,® ordinarily 
are questions of fact. However, the facts may show 
as a matter of law that performance was not sub- 
stantial® or that the owner is not entitled to counter- 
claim for damages because of faulty performance.’ 
Whether an assignee who is also surety on the con- 
tractor’s bond is finishing the building as assignee 
or on his individual eredit presents a question of 
fact.® 

[§ 709] h. Lien Claim, Statement, or Notice. It 
is a question of fact whether a lien has been filed 
within the time required by law where the evidence 
ten one is a question of fact for the 
jury. Buckley v. Hann, 68 N. J. L. 


624, 54 A 825. 
Treusch y. Shryock, 51 Md. 


458; 97. Pierce v.. Marple, 148 Pa, 69, 
23 A 1008, 33 AmSR 808. 
Ramming v. Roland, 198 Ill. 


339. 99. White v. Oliver, 36 Me. 92; 
Jewett v. Weston, 11 Me. 346; Olm- 
stead v. Beale, 19 Pick. (Mass.) 528; 
Hayward v. Leonard, 7 Pick. (Mass.) 
181, 19 AmD 268; Nolan v. Whitney, 
88 N. Y. 648; Phillip v. Gallant, 62 
N. Y. 256; Nunan v. Doyle, 60 N. Y. 
Super. 377, 18 NYS 192 [aff 139 N. Y. 


v. Fred- 


79. Porter Screen Mfg. Co. v.| verdict what part of the ground is 
Hunter, 69 Pa. Sunver. 22. See Barber] necessary for the convenient use of | 643 mem, 35 NE 206 mem]; An- 
v. Roth, 19 Pa. Co. 366 (as to a/the building for the purposes for! sonia Brass, ete., Co. v. Gerlach, 
lightning rod, which is said not to be] which it was intended, and to which|8 Misc. 256, 28 NYS 546; Had- 
like a wail, roof, etc.). ’ the lien of the mechanic is to extend.} munds v. Welling, 57 Or. 103, 110 
g0.. Warren v. Freeman, 187 Pa.| Keppel v. Jackson, 3 Watts & S.|P 533. 
455, 41 A 290, 67 AmSR 583; Patter-| (Pa.) 320. 1. Adamant Mfg. Co. v. Bach, 26 


son v. Frazier, 123 Pa. 414, 16 A 477; 86. 
Norris’ App., 30 Pa. 122; Malone v.| vania. R. Co., 
Hosfeld, 53 Pa. Super. 134; Porter] 362. 

v. Weightman, 29 Pa. Super. 488; 
McDowell v. Riley, 16 Pa. Super. 515,} 454 
8 Del. Co. 181; Mehl v. Fisher, 13 
Pa. Super. 330; Goeringer v. Schap-| 259, 173 SW 691. 
pert, 10 Kulp (Pa.) 95; Smith v. Nel- 89. Coverdill 
son, 2 Phila. (Pa.) 113. Super. 15. 

{a] If it is difficult to decide it is 90. 
for the jury, but in palpable cases it 91. 
is for the court to decide. Arm- 
strong v. Ware, 20 Pa. 519; Furman] Lumber Co. v. 
v. Masson, 6 Phila. (Pa.) 222. 558. 

[b] Mixed question. — Whether, [a] 
when an old building is renewed by 
considerable repairs, it is “an erec- 
tion or construction,” is a mixed 
question of law and fact, and is prop- 
erly referred to a commissioner com- ; 
petent to pass upon béth law and 93. 


v. Howe, 


McNulty Bros. Co. v. Pennsyl- 
272 Pa. 


87. Munger v. 
88. Crane Co. v. Smith, 187 Mo. A. 


See cases infra notes 91-98. 
Berkshire v. Holcker, 202 Mo. 
A. 433, 216 SW 556; 


Evidence sufficient to go to 
jury on question of agency.—Gerry]| P 807. 
130 Mass. 
of work and occupation of house). A 243 

on Conklin vy. Bauer, 62 ReET Sf 


Fluke y. Lang, 283 Pa. 54, 128 5. 


App. Div. 255, 
ING o ¥aetobb, soem, 


50 NYIS 12 [aff 163 


57 NE 1103 mem]; 
Goodfellow v. Manning, 148 Pa. 96, 
23 A 1052. 

2. Hammond Lumber Co. v. Yea- 
ger, 185Cal. 355,/ 19% RP di: Bianchi 
v. Hughes, 124 Cal. 24, 56 P 610; 
Coss v. MacDonough, 111 Cal. 662, 44 
P 325; Willamette Steam Mills Lum- 
bering, etc, Co. v.' Los: Angeles Col- 
lege Co., 94 Cal. 229, 29 P 629; Wil= 


442, 116 A 
Silsbee, 64 Pa. 


ELeath,. salZarea: 


A. M. Becker] lamette Steam Mills Co. v. Kremer, 
Stevens, 84 Mo. A./ 94 Cal. 205, 29 P 633; Harlan v. 
Stuflebeem, 87 Cal. 508, 25 P 686; 


Simmons v. Firth, 38 Cal. A. 187, 164 


350 (Knowledge 3. Moore v. Carter, 146 Pa. 492, 23 


4. Conlan v. Leonard, 82 N. J. Li 


108, 81 A 492. 
Brick siCowsave 


Ontario Pav. 


fact. Yohe’s App., 55 Pa. 121. A 6638. Bishop, 2 OntWR 320, 1063, 4 OntwWR 
81. Moses v. Pacific Bldg. Co., 58 94. Delta Lumber Co. v. Wall, 119] 34.: 

Cal. A. 90, 207 P 946; Stevenson | Miss. 350,80 S \782. §. Rochkind v. Jacobson, 126 App. 

vy. Woodward, 3 Cal. A. 754, 86 P| 95. Wahlstrom v. Trulson, 165] Div. 357, 110 NYS 503. 

990. c ; Mass. 429, 48 NE 183. 7. Hatch v. Kuta, 195 Iowa 619, 
g2. American Brick, ete., Co. v. [a] . Substitution of parol for writ-| 190 NW 969. 

Drinkhouse, 59 N. J. L. 462, 36 AJ ten contract.—Whether a parol con- 8. Mcwhesney v. Syracuse, 75 Hun 

1034. tract has been made since the writ-1503, 27 NYS 508. . 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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is conflicting or there is some evidence of the sea- 
sonable filing.® Questions of fact are also presented 
by conflicting evidence as to matters entering into 
timeliness of the filing,’ as, for example, the date 
of the completion of the work,!* the time when the 
work was commenced,!2 whether work was done or 
material furnished under one contract or under sepa- 
rate contracts,1* whether items were furnished as an 
independent transaction,!* or whether the work last 
done or materials last furnished are under the origi- 
nal contract,° or are done or furnished in good 
_faith,’® or are of such a character as to extend the 
time for filing.17 

Description or identity of property: What land 
is covered by the lien claim,!* the identification of 
the property from the description given,!® and the 
sufficiency of the description to identify the property 
are questions ordinarily of fact for the jury.?° 
_ By statute it is sometimes provided that it shall 
be a question of fact whether the lien’ account as 
filed is sufficient to charge the owner or-his agent 
with knowledge of the amount for which, and the 
work and labor done or materials furnished for 
which, a lien is claimed.24 Such a statute is not 
retroactive.?? ° 

[§ 710] i. Amount and Payment. Where the evi- 
dence concerning the amount of the claim is con- 


9. Holden vy. Winslow, 18 Pa. 160; 
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160 SW 49; Wilson, etc., Lumber Co. 
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flicting, the question is one of fact.28 The same is 
true as to eontroverted questions as to the amount 
due the principal contractor,?4 or whether there has 
been an equitable distribution of the lien claim 
among several buildings,?®> or whether an architect’s 
certificate for sufficient to pay a materialman was 
given’® or was unreasonably withheld,?? or whether 
payment has been made?® or should have been ap- 
plied.*® So where the contract is uncertain, the 
question of whether certain work or materials are 
extras is one of fact.°° 

[§ 711] j. Fraud and Bad Faith. An issue as to 
good faith*t or fraud*? ordinarily presents a ques- 
tion of fact, as does the question of whether an 
omission of a eredit was willful or fraudulent,** 
or knowing or willful.*4 ; 

[§ 712] k. Waiver and Estoppel. A question of 
waiver*> or estoppel®® is ordinarily one of fact, as 
for example, a question of whether an owner agreed 
that the len should be filed, although a general 
contractor had agreed that-no lien should be filed.®7 

[§ 713] 1. Priorities. In the absence of a dispute 
as to the facts, it is a question of law whether a 
mortgage has priority over a mechanic’s lien.®® 

[§ 714] 9. Instructions. The rules applicable to 
instructions in civil actions generally®® apply where 
a jury trial is, under the practice prevailing in the 


Sup.) 128 A 860. 


Galland v. Schroeder, 9 Pa. Cas. 497, 
12 A 866; Johnston vy. Harrington, 5 
‘Wash, 73, 31 P 316. 

10. See cases infra notes 11-17. 

11. Hammond Lumber Co. v. Yea- 
ger, 185 Cal. 355, 197 P 111;, Willam- 
ette Steam Mills Lumbering, ete., 
Co. v. Los Angeles College Co., 94 
Cal. 229, 29 P 629; Willamette Steam 
Mills Co. v. Kremer, .94 Cal. 205, 29 
P 633; Brown v. Davis, (Mo. A.) 249 
SW 696; Cole v. Barron, 8 Mo. A. 509; 
Colonviva Smith? 226Niwe Yo L101) 223 
NE 78 [rev 178 App. Div. 100, 165 
NYS 165]; Day v. Pennsylvania R. 
Co., 224 Pa.-193, 73 A 206; Presby- 
terian Church v. Allison, 10 Pa. 413; 
Day v. Pennsylvania R. Co., 35 Pa. 
Super. 586. 

{a] For example, where buildings 
are built under a\general and infor- 
mal agreement without specifications, 
whether coal bins therein, built im- 
mediately on completion of the 
houses, are a part thereof, so as to 
fix the time when limitations will 
begin to run against the lien, is a 
question for the jury under proper 
instructions. Cole v. Barron, 8 Mo. 
Az 509. 

12. Kelly v. Rosenstock, 45 Md. 


389 
Md.—Treusch v. Shryock, 51 

Md. 162. 

Mo.—Flanagan v. O’Connell, 88 Mo. 
A, 1; Page v. Bettes, 17 Mo. A. 366. 

Mont.—Morrow vy. Dahl, 66 Mont. 
251, 213 P 602; Rogers-Templeton 
Lumber Co. v. Welch, 56 Mont. 321, 
184 P 838; Western Iron Works v. 
Montana Pulp, ete., Co., 30 Mont. 550, 
77 PRP 413; Helena Steam-Heating, 
etc., Co. v. Wells, 16 Mont. 65, 40 P 
78. 

Nebr.—wNye, etc., Co. v. Berger, 52 
Nebr. 758, 73 NW 274. 

Pa.—Holden v. Winslow, 18 Pa. 
160; Fleck v. Collins, 28 Pa. Super. 
443; Galland v. Schroeder, 9 Pa. Cas. 
497, 12 A 866. 

Wis.—E. M. Fish Co. v. Young, 127 
Wis. 149, 106 NW 795. 

Trivial imperfections 


708. 
: 14. Nye, etc, Co. v. Berger, 52 
Nebr. 758, 738 NW 274; Northern 
Electrical Mfg. Co. v. Columbia 
Brewing Co., 47 Pa. Super. 96; E. M. 
Fish Co. v. Young, 127 Wis. 149, 106 
NW 795; Dominion Radiator Co., 
Ltd. v. Payne, 11 Alta. L. 513. 

15. Badger Lumber Co. v. W. F-. 
Lyons Ice, etc., Co., 174 Mo. A. 414, 


see supra 


v. Ware, 150 Mo. A. 61, 130 SW 822; 
E. R. Darlington Lumber Co. v. 
James T. Smith Bldg. Co., 1384 Mo. A. 
316, 114 SW 77; Haney-White Co. v. 
Stafford, 96 N. J. L. 283, 114 A 746; 
Bell v. Mecum, 75 N. J. L. 547, 68 A 
149, i27 AmSR 809; Downingtown 
Mfg. Co. v. Franklin Paper Mills, 63 
N. J. L. 32, 42 A 765. 

16.. Bankers’ Bldg., ete., Assoc. v. 
Williams, 4 Nebr. (Unoff.) 795, 96 
NW 655; Sayward v. Dunsmuir, 11 
B. C. 375, 2 WestLR 319. 

17. Turner v. Wentworth, 119 
Mass. 459 (the finding of the judge 
who tries the case without a jury 
is conclusive). 

18. James v. Van Horn, 39 N. J. L. 
353 (whether a tract of fifty acres 
was surrounded by an inclosure sepa- 
rating it from the owner’s adjoining 
lands so as to make the statutory 
provision inapplicable which declares 
that where there is no separation of 
such lots if the land is mapped for 
building lots the curtilage shall in- 
clude the building lots so mapped 
upon which the building is erected, 
and if not mapped the curtilage shall 
not exceed half an acre, is a question 
of fact). 

19. Kennedy v. House, 41 Pa. 39, 
80 AmD 594; Ewing vy. Barras, 4 
Watts & S. (Pa.) 467; Hoffmaster v. 
Knupp, 15 Pa. Co. 140. 

20. Union Lumber Co. v. Simon, 
150 ‘Cal. 7515, 89.P 1077, 1081; Patten, 
ete., Lumber Co. v. Gibson, 9 Cal. A. 
23, 98 P 37; Driscoll v. Floyd, 217 
Mass. 33, 104 NE 478; Dodge v. Hall, 
168 Mass. 435, 47 NE 110; Cleverly v. 
Moseley, 148 Mass. 280, 19 NE 394; 
Morehouse v. Collins, 23 Or. 138, 31 
P 295; Kennedy v. House, 41 Pa. 39, 
80 AmD 594; Cribbs v. McDowell, 48 
Pa. Super. 39; Livezey v. Fitch, 29 

Dist. 312; Sinnott v. Beard, .14 
. Dist. 619; Brown v. West, 7 Pa. 
. 619; Wethered v. Garrett, 7 Pa. 
. 5635; Wethered v: Garrett,°7 Pa. 

529; Morrison v. Swarthmore 
Nat. Bank, 9 Del. Co. (Pa.) 573. 


21. See statutory provisions. 
22. Becker v. Hopper, 22 Wyo. 237, 
138 P 179, AnnCas1916D 1041, 23 


Wyo. 209, 147 P 1085, AnnCas1918B 


23. Mills v. Paul, (Civ. A.) 30 SW 
558 [mod on other grounds 89 Tex. 
162, 34 SW 93]. 

24. Kaighn v. Friday, -77.N. J... 
709, 73 A 540; F. Bowden Co., Inc.-v. 
Center Amusement Co., Inc., (N. J. 


25. Crane v. Brighton Mills, 98 
Nu. J. GO. 808; 120 AL677, , 

26. EF. Bowden Co., Ine. v. 
Amusement Co., Inc. (N. J. 
128 A 860. 

27. EF. Bowden Co., Inc. 
Amusement Co., Inc., supra. 

28. Corbett v. Greenlaw, 117 Mass. 
167; Easterling v. Shaifer, (Miss.) 
388 S 230; Kaighn v. Friday, 83 N. J. 
L. 569, 85 A 342; Stoke v. McCul- 
lough, 107: Pa. 39; 

29. Otis El. Co. v. Stafford, 95 N. 
Tika C9). EA SANE 95s 

30,0 Mills vi Pauli (Civ Ai) aa30 
SW 558 [mod on other grounds 89 
Tex. 162, 34 SW 93]. 


Center 
Sup.) 


v. Center 


31. Brennan y. Kennedy, 69 Pa.- 
Super. 77. 
32. Guerber Engineering Co. v. 


Stafford, 96 N. J. L. 280, 114 A 747. 
33. Buchanan, etc., Lumber Co. v. 
Hinstéin, 87'N: J.) LL. 307, 938 A 716. 
34. Burrell v. Way, 176 Mass. 164, 
57 NE 335; Corbett v. Greenlaw, 117 
Mass. 167. See also Buck v. Hall, 
170 Mass. 419, 49 NE 658 (holding 
that where an auditor found that 
“petitioner made a just and true 
statement of the amount due him 
for materials furnished,’ with cer- 
tain exceptions, such finding does not- 
show, prima facie, that petitioner’s 
statement was not just and true). 
35. See v. Kolodny, 227 Mass. 446, 
116 NE 888; Cawley v. Weiner, 236 
N. Y. 357, 140 NE 724; Scott Mfg. 
Co. v. Morgan, 217 Pa. 367, 66'A 566. 
36. Cawley v. Weiner, 236 N. Y. 
357, 140 NE 724 [rev 204 App. Div. 
886, 197 NYS 903]. 


vote ‘Loasby v. Irvin, 65 Pa. Super. 
38. Sprague v. Brown, 178 Mass. 


220, 59 NE 631. 

[a] Instantaneous seizin. — Upon 
the question whether the material- 
man has a lien by reason of his fur- 
nishing under a contract with one 
who was not at the time the owner, 
but who afterward acquired title and 
simultaneously with the delivery to 
him of his deed executed a mortgage 
on the property, the decision depends 
upon whether the deed and mortgage 
are parts of one transaction in which 
the seizin was instantaneous; if 
there is no dispute in regard to the 
facts the question is for the court, 
otherwise it is for the jury under 
suitable instructions. Sprague v,. 
Brown, 178 Mass. 220, 59 NE 681. 

39. See Trial [88 Cyc 1594], J 
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particular jurisdiction, had in mechanics’ lien pro- 
ceedings.?° If there is evidence upon which issues 
may be found the court cannot give a binding in- 
struction but should submit the issues to the jury 
Instructions must not be mislead- 
ing*? or inconsistent,*? and must enunciate the prin- 
ciples of law applicable to the issues under the 
pleadings and the evidence,*! and governing the 
The instruction should 
not proceed upon a theory or submit issues not war- 
ranted by the pleadings and the evidence,*® nor 
should they exclude issues supported by the plead- 
ings and evidence.*? An instruction assuming a ma- 
terial fact which it is the province of the jury to find 
is erroneous,*® as well as an instruction which au- 


by instructions.** 


whole case so presented.*° 


40. Goldstein v. Leake, 138 Ala. 
573; 36 S 458. 

{a] Sufficiency in respect to form 
is governed by general rules. Gold- 
stein v. Leake, 138 Ala. 573, 36 S 
458. 

41. See supra § 702. 

42. Cote v. Schoen, 38 WklyNC 


(Pa.) 382 (where it was held that in 
charging a jury that if the contract 
contained a certain provision against 
liens plaintiff was not entitled to a 
lien, an additional statement of the 
principle upon which the rule an- 
nounced was based could not be said 
to be misleading). 

{a] Instructions held misleading. 
—(1) Where one clause of the charge 
properly assumed that there was a 
contract, both parties having testi- 
fied’ to the fact, and another para- 
graph instructed that if there was a 
misunderstanding between the parties 
as to the terms of the contract, in 
other words, if they found no con- 
tract was made, the liability would 
be for the reasonable value of the 
labor and material, these were held 
to be irreconcilable and calculated to 


confound and mislead the jury. 
Williamson vy. Smith, (Tex. Civ. A.) 
719 SW 51. (2). An instruction that 


if ‘‘changes in the original contract 
were plain and palpable to the de- 
fendants, the silence of defendants is 
some presumptive evidence of a pre- 
vious mutual consent,” is erroneous 
since it authorizes a finding of such 
eonsent whether the changes were 
made in the presence of and noticed 
by defendant or not. Moore v. Car- 
ter, 146 Pa. 492, 23 A 243. (3) Where 
in an action by a materialman, the 
question was whether a husband was 
acting as agent for his wife, an in- 
struction that the jury should find 
that the husband was agent for the 
wife if he “was authorized by his 
wife to erect or cause to be erected 
the building,’ etc., was properly re- 
fused as misleading, where there was 
no question that the wife knew that 
the husband was building the house 
and was passively willing to allow 
him to do so. Berkshire v. Holcker, 
202 Mo. A. 433, 216 SW 556. (4) An in- 
struction is misleading which fails 
to confine the recovery to the mate- 
rials found to have been actually de- 
livered. Treusch v. Shryock, 55 Mad, 
330. (5) In a contractor’s action an 
instruction that, if plaintiffs had in- 
tentionally omitted from their ac- 
count any just credits due defendant, 
they were not entitled to lien, is mis- 
leading, where answering defendants 
alleged they were entitled to “credit” 
on matters which could not consti- 
tute proper credits, and which should 
have been brought forward, if at all, 
by way of counterclaim. Tuttle y. 
Chostner, (Mo. A.) 260 SW 819. 

{b] Held not misleading.—Where 
there was evidence that the work 
was not completed within the re- 
quired time, an instruction that if 
plaintiff was hindered and prevented 
by defendant from finishing the 
work he was not precluded from re- 
covery is not objectionable as au- 
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thorizing a recovery for all the work 
contracted to be done, including 
that which was not done by the 
claimant. Heiman v. Schroeder, 74 
TS A 58s , 

Phillips v. Stone, 208 Ill. A. 
478. 

44. Ittner v. Hughes, 133 Mo. 679, 
34 SW 1110. 

[a] Instructions held sufficient.— 
General Fire Extinguisher Co. v. 
Schwartz Bros. Commn. Co., 165 Mo. 
171, 65 SW 318; Coverdill vy. Heath, 
12 Pa. Super. 15. 

{b] Instructions held erroneous.— 
Deeds v. Imperial Brick Co., 219 Pa. 
5W9, COLeAL TS: 


45. Heiman v. Schroeder, 74 IU. 
158. 
[a] Instruction improperly re- 


fused.—E. R. Darlington Lumber Co. 
v. Pottinger, 165 Mo. A. 442, 147 SW 
17.9 

46. Ala.—Goldstein v. Leake, 138 
Ala. 578, 36 S 458. 

Ark.—Cost v. Newport Builders’ 
Supply Hardware Co., 85 Ark. 407, 
108 SW 509, 14 AnnCas 142. 


Mo.—Westhus v. Springmeyer, 52 


Mo. 220; Trippensee v. Braun, 104 
Mo. A. 628, 78 SW 674. 
N. Y.—Stillings v. Haggerty, 12 


NYS 813 [aff 126 N. Y. 638 mem, 27 
NE 411 mem]. 

Pa.—Girard Point Storage Co. v. 
Riehle,-7 Pa. Cas. 594, 12 A 172. 

Tex.—Cleburne St. R. Co. v. Barber, 
(Civ. A.) 180 SW 1176. 

{a] For example (1) a request to 
charge that there was no evidence to 
show that plaintiff’s claim against 
the owner was inconsistent with his 
claim against the contractor was 
immaterial where the issue was 
whether plaintiff was estopped from 
enforcing his claim. Stillings v. 
Haggerty, 12 NYS 813 [aff 126 N. Y. 


638 mem, 27 NE 411 mem]. (2) 
Where the question involved was 


whether scales were properly con- 
structed the jury having found for 
plaintiffs, error was not well assigned 
on a refusal to instruct the jury that 
if the failure to show accurate re- 
sults in weighing tests was due to 
defects in the foundations of the 
seales the fault was that of an inde- 
pendent contractor and defendant 
was not liable for the defect. Girard 
Point Storage Co. v. Riehle, 7 Pa. 
Cais. 594, 12) Ay a7) 

{b] Performance of contract.—(1) 
Where a contract made by one of 
two partners was sued on by both, 
the contract being attached to the 
pleading as a part thereof, an in- 
struction basing plaintiff’s right. to 
recover on performance as “re- 
quired by the contract” is not open 
to the objection that it should have 
been “as alleged in the petition.” 
Such instruction does not ignore the 
rule that the party must recover ac- 
cording to the allegation of his plead- 
ing, and if the objection sought to 
be raised was upon the variance 
arising from the fact that the con- 
tract was made by one of the parties 
only, it Should have been urged as an 
objection to the evidence. Lombard 


thorizes a finding without reference to a material 
fact as to which there is competent evidence in the 
record,*® or an instruction which ignores a statutory 
requirement for the acquisition of a lien and permits 
a recovery upon a finding of facts which falls short 
of those necessary to the hen right.°° 
structions need not submit tothe consideration of 
the jury matters about which there is no contro- 
versy,°! and if the evidence on a material issue is 
uncontradicted it is proper to instruct the jury to 
find the issue in accordance with such evidence if 
they believe it.°? 
great a burden of proof upon a party is erroneous.°* 

[§ 715] 10. Verdict and Findings—a. Necessity. 
Where the proceeding is in equity,°* the court must 


But the in- 


An instruction which imposes too. 


v. Johnson, 76 Ill. 599. (2) Where 
the. jury “find. ais® a “facts that. the 
agreement between the parties did 
not amount to an entire contract for 
the completion of the work at a fixed 
price, the trial judge properly re-~ 
fused to charge that, if plaintiff 
failed in the performance of his con- 
tract in any material matter, he 
could recover nothing. Carey v. 
Seifert, 44 Pa. Super. 577. 

47. Neal. v. Davis: Fdy., Sete), 
Works, 131 Ga-_701, 63 (SH 2294 
Berkshire v. Holcker, 202 Mo. A. 433, 
216 SW. 556. 

{a] Instructions held proper.— 
Where the only issue was whether 
plaintiff was prevented from com- 
pleting the contract, upon which is- 
sue he had the burden, an instruction 
that if the work was done under con- 
tract and the charges were reason- 
able and fair and plaintiff ‘was pre- 
vented by defendant from completing 
the contract, they will find for the 
plaintiff,’ etc., did not exclude from 
the consideration of the jury defend- 
ant’s claim that he did not discharge 
Treats Kelly v. Rowane, 33 Mo. A. 

48. Okisko Co. v. Matthews, 3 Md. 
168 (where a prayer that if the claim 
was filed more than six months after 
all the materials were furnished the 
verditt must be for defendant was 
properly refused because the lien 
continued until six months after the 
completion of the work, and the 
prayer assumed that the building 
had been completed more than six 
months before the filing of the claim, 
whereas it should have been so 
framed as to present both alterna- 
tives). 

49. Williamson vy. Smith, (Tex. 
Civi As)u7.9 ASW abd: 

50. Hall v. Johnson, 57 Mo. 521; 
‘opie hag v. Hall, (Mo. A.) 200 SW 
70. 

51. Kelly v. Rowane, 33 Mo. A. 
440 (if there is no controversy as to 
the sufficiency of steps taken to se- 
cure a lien, an instruction that plain- 
tiff was entitled to a lien if he was 
entitled to recovery was not erro- 
neous). 

52. Wood v. Atlantic, etc., R. Co., 
131 N. C. 48, 42 SE 462 (where under 
the statutory rule that a subcontrac- 
tor’s right depended upon an indebt- 
edness from the owner to the con- 
tractor at the time of the service of 
the subcontractor’s notice of claim on 
the owner, the uncontradicted evi- 
dence showing that at such time the 
contractor had been overpaid for the 
building, it was held proper to in- 
struct the jury that if they believed 
such evidence they should find that 
cicneuse was not indebted to plain- 
tiff). 

53. Moreno v. Spencer, (Tex. Civ. 
A.) 82 SW 1054 (where defendant 
was required to show a defense by 
clear and convincing evidence to the 
satisfaction of the jury instead of by 
a preponderance of the evidence 
only). : 

54. Equitable character of pro- 
ceeding see supra § 504. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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§§ 715-716] 


make findings of fact and conclusions of law as a 
basis for the judgment to be entered,®® and while 
it may be discretionary with the court to submit 
to the jury proper interrogatories from which the 
jury miy make special findings of fact, such find- 
ings are advisory only to the court,°¢ and if the 
jury fail to find upon each material issue raised in 
the pleadings, it is the duty of the court to make 
findings of fact covering such issues and thereafter 
to make conclusions of law supported by the findings 
of fact.57 So a judgment cannot be entered upon a 
general verdict found by the jury.®* But where there 
is a trial by jury as in ordinary actions, and the 
statute does not require special findings in such 
cases, a general verdict is held sufficient.°° Where 
the proceeding to enforce a mechanic’s lien is in 
form an action for the debt and to establish a lien 
for the amount claimed to be due, a general verdict 
for plaintiff, finding the amount of the debt, will 
not support a judgment awarding a lien where the 
existence of the len is in issue.*° Where the stat- 
ute provides that, if the lien is allowed, the verdict 
shall set it forth,®4 a verdict finding for plaintiffs 
in a specified sum without reference to any lien 


55. Jensen v. Bumgarner, 25 Ida. 
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cannot stand where the petition prays for no relief 


except that the petitioner’s len be set up and estab-' 


lished,®? although where the complaint contains a 
prayer for general judgment as well as for the decla- 
ration of a lien, a general verdict against defendant 
may be had.*? 

[§ 716] b. Sufficiency—(1) In General. Facts 
must be found as such, as in other cases, and if cast 
among conclusions of law the finding cannot be con- 
sidered to supply any defect in the special findings 
of facts.6¢ Findings which establish the facts nec- 
essary to the support of the judgment are suffi- 
cient.°> But the court must ascertain such facts as 
the particular statute requires,®® and the findings 


must show the existence of the conditions which, 


under the statute, justify the conclusion of the valid- 
ity of the lien claimed,®* such, for example, as that 
the work or material was furnished under a con- 
tract with the owner,®* that the owner had knowledge 
or notice of improvements being made,°®® that ma- 
terials were furnished for the purpose of being used 
in the particular building,” or that they were so 
used,’? that the statutory notice was given,’? and 
the price or value of the work or material.7? It is 


356; 130 P52). 

Findings in equity generally see 
Equity § 720. 

56. See infra § 721. 

57. Jensen vy. Bumgarner, 
35), 1387 P 529) 


25 Ida. 


58. Jensen v. Bumgarner, supra. 
59. McCormack y. Phillips, 4 Dak. 
506, 34 NW 29 (where the parties 


stipulate for a trial by jury upon the 
issues made by the pleadings, the 
verdict of the jury and judgment of 
the court will stand, notwithstanding 
the mode of trial adopted by the par- 
ties may not in all respects be in 
accord with the ordinary practice in 
such case, a general verdict for 
plaintiff assessing his damages at a 
specified sum, including a finding 
“that he is entitled to a lien there- 
for,” is not objectionable). . 

60. Goldstein v. Leake, 138 Ala. 
Dio SOs toes Hlorences Blder,. etc, 
Assoc. v. Schall, 107 Ala. 531, 18 § 
108. But see Bedsole v. Peters, 79 
Ala. 133 (where the verdict found 
“the issues in favor of the plaintiff, 
$100,” it was held informal but 
sufficient to justify the court in de- 
claring the lien to exist as matter 


of law). ‘fs 

61. See statutory provisions. 

62. Ryals v. Smith, 102 Ga. 768, 
29 SE 968. 

6g55 Kew v. Adams, 30 "Gay sAve19 7), 
117 SE 3365. ; 

64. Minnich v. Darling, 8 Ind. A. 


539, 36 NE 173. 

65. See Smith v. Coe, 29 N. Y. 666 
(holding that a finding that at the 
time the lien was filed there was due 
from the owner of the building to 
the contractor a larger sum than was 
demanded by plaintiff, and as a con- 
clusion of law that a specified sum is 
due to plaintiff, for which he has a 
lien on the premises, is sufficient, in 
an action by a subcontractor, and 
that if the owner desired a finding 
of controverted facts as between him 
and the contractor there should have 
been a redguest for such _ finding); 
Carney v. La Crosse, ete., R. Co., 15 
Wis. 503 (where over the objection 
that the court did not find that de- 
fendant was indebted to plaintiff or 
that he was entitled to judgment 
against defendant but only that he 
was entitled to judgment generally 
and a lien on the premises, it was 
held that a finding that plaintiff fur- 
nished the contractor with materials 
to a certain amount, which were used 
in the construction of the building; 
that sufficient notice was given to 
the owner; and that the owner was 
indebted to the contractor in a sum 
exceeding the value of the said ma- 


terials was sufficient). ' Darling, 8 Ind. A. 539, 36 NE 173. 
[a] Findings held sufficient.—(1) 69. Schreiber v. Scott, (Minn.) 204 
Generally. -Russ Lumber, etc., Co.| NW 575. 


v. Garrettson, 87 Cal. 589, 25 P 747; 
Judah v. F. H. Cheyne Electric Co., 
53 Ind. A. 476, 101 NE 1039; Storer 
v. Boggs, 3 Nebr. (Unoff.) 301, 91 
NW 555; Morgan v. Chittenden Land 
Co., 92 Wash. 364, 159 P 129. (2) As 
to agency of party ordering mate- 
rials. Grenfell Lumber Co. v. Peck, 
29 Cal, A. 347, 155 P 1012. 

{b] Findings held insufficient.— 
(1) As to when and by whom the in- 
tention was formed to occupy the 
building as a_ home. Jensen v. 
Griffin, 41 S. D. 30, 168 NW 764. 
(2) As to whether occupant, at whose 
instance improvement was made, 
held premises as lessee or under 
executory contract for purchase. 
Schreiber v. Scott, (Minn.) 204 NW 


575. 

[ec] Findings held unnecessary or 
immaterial.—(1) The findings need 
not specifically show that the con- 
tract. between the owner and princi- 
pal contractor complied with the 
statute. Pacific Portland Cement Co. 
v. Hopkins, 174 Cal. 251, 162 P 1016. 
(2) Where it is found that a sub- 
contractor did not comply with his 
contract, a further finding that he 
knew that he was not complying 
with his contract is not material. 
Howe v. Schmidt, 151 Cal. 436, 90 P 
1056. (3) Since the beginning of an 
action to foreclose the lien is an elec- 
tion by the seller of material to 
waive a stipulation in the contract 
under which he may retain title un- 
til full payment of the purchase price 
it need not be found specially that 
claimant has elected to treat the sale 
as absolute. Elwood’ State Bank v. 
Mock, 40 Ind. A. 685, 82 NE 1003. 

66. See cases infra notes 67-73. 

67. See cases infra this note; and 
infra notes 68-73. 

{a] Sufficiency.—A finding of fact 
that plaintiff has made and filed a 
mechanic’s lien is a sufficient finding 
that the requirements of law with 
regard to perfecting a mechanic’s 
lien have been complied with. Mc- 
Caull-Webster El. Co. v. Adams, 39 
N. D. 259, 167 NW 3380, LRA1918D 
1036. 

68. Minnich v. Darling, 8 Ind. A. 
539, 36 NE 173; Schreiber v. Scott, 
(Minn.) 204 NW 575. 

{a] For example, an action for 
material furnished the owner, find- 
ings of fact which do not show that 
a contract was made between plain- 
tiff and such owner directly, or by 
subsequent’ _— ratification by such 
owner, are insufficient to support a 
judgment for plaintiff. Minnich y. 


70. Johnson vy. Simmons, 123 Ala. 
564, 26 S 650; Miller v. Fosdick, 26 
Ind. A. 293, 59 NE 488; Jones v. Hall, 
9 Ind. A. 458, 35 NE 928, 37 NE 25. 


[a] Evidence held sufficient. — 
Premier Steel Co. v. McElwaine- 
Richards Co., 144 Ind. 614, 43. NE 
876; Brigham vy. Dewald, 7 Ind. A. 


115, 34 NE 498; Atkins v. Little, 17 
Minn. 342; Goodrich y. Gillies, 62 
Hun 479, 17 NYS 88 (where, in an 
action to foreclose an alleged lien on 
funds in the hands of the city of New 
York for materials furnished a con- 
tractor in the erection of a pier, the 
findings failed to show that plaintiff 
had furnished any materials toward 
the performance or completion of any 
contract made with the city, or that 
any part of the materials furnished 
were so used, which facts are essen- 


/ 


tial to the lien under the statute, a: 


judgment for plaintiff must be re- 
versed, the record not containing all 
the evidence, and the defect cannot 
be supplied by a statement in the lien 


filed that’ the materials were so 
used). 
71. Wilson vy. Nugent, 125 Cal. 


280, 57 P 1008. 

72. Young v. Berger, 132 Ind. 530, 
32 NE 318 (where the parties re- 
quested special findings, and it was 
held that when the court, instead of 
finding that either notice was or 
was not given, made a finding con- 
taining recitals of a portion of the 
evidence, with certain evidentiary 
facts, all bearing upon the question 
of notice, but made no finding what- 
ever as to the fact itself, the finding 
must be regarded as against plain- 
tiff upon that subject). 

73. Booth v. Pendola, 88 Cal. 36, 
23 P 200, 25 P 1101 (where the con- 
tract between the builder and owner 
is void’ because not recorded, a find- 
ing of the price of matérials agreed 
to be paid by the builder is not suffi- 
cient upon the theory of the builder’s 
agency for the owner, but the value 
must be found). 

[a] Sufficient findings.—(1) A 
finding that the value of the labor 
and material was, as agreed, a named 
amount, that a named amount had 
been paid, 
due unpaid, and that such balance 
was “for work done and materials 
furnished for defendant’s house,” 
was sufficient to show that the ma- 
terials and work were of the value 
agreed. Brigham v. Dewald, 7 Ind. 
A. 115, 34 NE 498. (2) A finding that 
lumber purchased and used for mak- 
ing concrete forms for ths construc- 


leaving a stated balance ' 
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not necessary or proper that the finding should nar- 
rate the evidence upon which the result is based,’* 
and where the facts upon which a lien is claimed are 
found by the jury, the verdict need not find that 
claimant is entitled to a lien.7° Special findings 
must cover all the facts essential to plaintiff’s re- 
covery under the issues tendered by his complaint.”® 
For example, they must find that defendants are 
the owners of the property which it is sought to 
reach.77 Where defendant’s contention is that 
claimant agreed to take his pay in property, the 
jury, if they find in favor of such contention, should 
find the fact specially.8 

Cost of completion. The cost of completion after 
abandonment by the contractor, being merely evi- 
dentiary of the value of work done and material 
furnished at the time of abandonment, need not be 
specifically found.”® 

Priority. To give a mechanic’s lien priority over 
an unrecorded mortgage it must be found as a facet 
that claimants had no notice of its existence at the 
time when they performed the labor or began to 
furnish material.°° Under a statute giving the me- 
chanic a lien superior to a prior mortgage as to the 
improvements and second as to the land, the court 
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must find the value of the land and of the improve- 
ments separately.*? ; : 

Direction of foreclosure. A verdict finding a lien 
need not direct a foreclosure.*? 

[§ 717] (2) Conformity to Evidence and Issues. 
The verdict or findings must be supported by the evi- 
dence,** and must, respond to the issues made in the 
case,8* and a request by defendant for a finding 
which is not within any of the issues made by the 
pleadings is properly refused.**° Where several hen 
claims are consolidated, the decision is made as if 
the cause of action was presented in a single com- 
plaint,8> and is to be embodied in a single set of 
findings in which all the facts in issue in the con- 
solidated action are to be incorporated.*’ In such 
case an issue as to the extent of land essential for 
the convenient use and occupation of the building 
affects the rights of each of claimants,** and its 
presentation in any of the original complaints brings 
it in issue in the consolidated action so that the find- 
ing operates in favor of all plaintiffs, although some 
may not have tendered the particular issue in their 
complaints.8® A variance between the findings and 
the complaint is not fatal where it is not of a char- 
acter to show that the party has been misled.®° 


and we “assess 


tion of the cement work of a build- 
ing had depreciated to the extent of 
ninety per cent of its value, if justi- 
fied by the evidence, accurately fixes 
the measure of value of the material 
which, through the use of these 
forms, went into the defendant’s 
building, for which a mechanic’s or 


materialman’s lien may be _ had. 
Consolidated Lumber Co. v. Bos- 
worth, ‘Inc., 40 Cal. A. 80, 180 P 60. 


74. Marble Lime Co. v. Lordsburg 
Hotel Co., 96 Cal. 332, 31 P 164. 

[a] The effect of merely reciting 
the evidence on a material point 
without finding the fact itself is 
that the point must be _ resolved 
against the party who had the bur- 
den of proof as to such fact. Young 
Me Berger;)( 132° Ind. 630. 32" NE 


8. 

75. Miner v. Sever, (Mo. A.) 255 
SW 578. 
Judah v. F. H. Cheyne Elec- 
53 Ind. A. 476, 101 NE 


77. Judah v. F. H. Cheyne Plec- 
tric Co., supra. 

78. Pierce v. Marple, 148 Pa. 69, 
23 A 1008, 33 AmSR 808. 

79. Marshall v. Vallejo Commer- 
cial Bank, 163 Cal. 469, 126 P 146; 
Scheerer v. Deming, 154 Cal. 138, 97 
P 155; Pacific Mfg. Co. v. Perry, 40 
Cal. A. -708, 181 P 820; Olson-Ma- 
honey Lumber Co. v. Dunne Iny. Co., 
20nCale Ay 332,159 (P1785 

80. Root v. Bryant, 57 Cal. 48. 
SLM Miller “v.. TPickporwe 7 sh A. 


82. Warner v. Scottish Mortg., 
ete CosnyC Tex, (Civ) AL) 274 SW: 
83. Rogers-Templeton Lumber Co. 


v. Welch, 63 Mont. 287, 208 P 600. 
[a] Variance held material.—Lu- 
cas v. Gobbi, 10 Cal. A. 648, 103 P 


157. 

84. Goldstein v. Leake, 138 Ala. 
‘673, 86 S 458; Florence Bldg., etc., 
Assoc.iwe'schall, 107) Ala. 531, 18S 


108; Gibson v. Wheeler, 110 Cal. 243, 
42 P 810; Green v. Chandler, 54 Cal. 
626; Scheible v. Schickler, 63 Minn. 
471, 65 NW 920; Dinkel v. St. Teresa 
Roman Catholic Church, 150 App. 
Div., 848, 185 NYS 221; Hauptman y. 
Catlin, 1 BE. D. Smith (N. Y.) 729. 
[a] Tiustrations.—(1) A _ finding 
that there was an amount due from 
the owner at the time of notice of 
plaintiff's claim must be supported 
by the allegations of the complaint. 
Rosenkranz v. Wagner, 62 Cal. 151. 
(2) A finding that labor had not| 


ceased upon a building after the 
statutory period cannot be consid- 
ered where such cessation of labor is 
admitted by the pleadings. Robison 
v. Mitchel, 159 Cal. 581, 114 P 984. 
(3) Where there is no issue upon the 
sufficiency of the description in the 
lien claim for the purpose of identi- 
fying the property, a finding as a 
matter of law that the claim is in- 
sufficient because of misstatement of 
the block in which the property is 


located is erroneous, Patten, etc., 
Lumber Co. v. Gibson, 9 Cal. A. 23, 
98 P 387: (4) A finding that the 


owner made payments to the con- 
tractor in fraud of the,claims of 
materialmen is erroneous where not 
supported by the pleadings, although 
evidence as to such finding is pre- 
sented without objection. Dinkel v. 
St. Teresa Roman Catholic Church, 
150 App. Div. 848, 185 NYS 221. (5) 
Where because of a failure to serve 
notice upon the owner, materialmen 
are not entitled to claim for pay- 
ments made before due, a finding 
against the owner's allegation that 
payments were made at the time 
when payable is immaterial. Pacific 
Sash, etc., Co. v. Elderton, 167 Cal. 
568, 140 P 247. 

{b] Findings held _ sufficient. — 
MeClain* vy. ‘Hutton, 131. Cal, 132, 61 
P 278, 68 P 182; Orlandi v. Gray, 125 
Cal. 372, 58 P 15 (a finding of fact 
on the issue of the validity of plain- 
tiffs’ contract with the subcontractor, 
created by affirmative matter set up 
by an answer in an action to fore- 
close mechanics’ liens, alleging that 
plaintiffs performed the labor and 
furnished the materials for the ar- 
chitect, who was also a subcontrac- 
tor, with knowledge that he was act- 
ing both as architect and subcon- 
tractor, is not necessary where there 
is no claim of actual fraud or de- 
ception, and the pleadings admit that 
the owner of the building was fully 
conversant with the fact that the 
architect was also a subcontractor); 
Shain v. Peterson, 99 Cal. 486, 33 P 
1085; Western Lumber, etc., Co. v. 
Merchants’ Amusement Co., 13 Cal. 
A. 4, 108 P 891 (an allegation that 
the relation of lessor and lessee ex- 
ists is not inconsistent with a find- 
ing that the lessee was the agent of 
the lessor); Northwestern Loan, etc., 
Assoc. v. McPherson, 23 Ind. A. 250, 
54 NE 1380; Cole v. Barron, 8 Mo. A. 
509 (in an action by a subcontractor 
against the owner and contractor, a 
verdict stating that “‘plaintiffs are 


entitled to a lien,” 
their damages at the sum of $565.81,” 
is sufficiently responsive to the is- 
sues, as under the pleadings, only 
one of defendants could be responsi- 
ble); A. G. Davis Co. v. Holmes, 97 
Nebr. 861, 151 NW 982. 

{c] Findings held pertinent to 
issues.—Where the priority of a me- 
chanie’s lien and a mortgage is in 
issue, a finding that a waiver of lien 
was executed to induce the mortga- 
gee to make a loan to the owner is 
pertinent to the issues. Small v. In- 
dianapolis Mortar, etce., Co., 45 Ind. 
A. 160, 90 NE 386. 

[d] Conformity to lien claim.—A 
finding conforming to the respective 
claims of lien in classifying the 
claimants will be sustained where 
there is no evidence to the contrary. 
Hihn-Hammond Lumber Co. v. El- 
som;- 171. Cal. 570, 164 P 12, AnnCas 


1917C 798. 

85. Fergestad v. Gjertsen, 46 
Minn, 369, 49 NW 127. 

86. Union Lumber Co, v. Simon, 
150, ‘Cal. -(51,, 899 RP L0R7, 108, 

Union Lumber Co. v. Simon, 

supra. 

88. Union Lumber Co. v. Simon, 
supra. 

89. Union Lumber Co. vy. Simon, 
supra. 


90. Holden v. Mensingér,.175 Cal. 
300, 166 P 950, 


[a] For example, a complaint 
where plaintiffs sue in their indi- 
vidual capacity and as copartners 


doing business under the firm, name 
of “Thomas Holden Decorating 
Company,” a copartnership, and find- 
ings which declare that plaintiffs 
comprise the firm of “Thomas Holden 
Decorating Company,’ a copartner- 
ship, is not fatally variant. Holden 
NOP tpi ras 175 Cal.- 300, 165 P 

{[b] Variance not material.—(1) 
A finding which omits a reference to 
the rate of interest is not fatally 
variant from a lien claim which 
States the rate to be paid upon past- 
due items where it further finds that 
the claim contains a true statement 
of the demand. McClain v. Hutton, 
13d Cal.) 132561) B273,-63. P82) 622: 
(2) Where no extra charge was made 
for labor in delivery of material for 
which a lien was sought to be fore- 
closed, it was not material that the 
complaint alleged the amount to be 
due for “lumber and, material,’ 
while the finding was that the 
amount due was for lumber and ma- 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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Amount of recovery. A verdict in excess of the 
amount authorized by the evidence cannot be sus- 
The findings must not permit a double 


tained. 
recovery.°? 


_[§ 718] (3) Definiteness and Certainty. The ver- 
dict or findings must be reasonably certain and 
definite in the finding of particular facts.%* 
ever, the general rule that uncertainties in the find- 
ings will be resolved if reasonably possible so as 
to support the judgment®* has been applied with 
reference to uncertainty in the findings as to the 
use of the materials in the premises upon which the 
lien is claimed, or as to fraud or dishonesty upon 
the part of defendant’s engineer in making estimates 
and classifications,9® or as to when the owner ob- 
tained knowledge of improvements being made upon 
his premises,” or as to the present ownership of 
the property sought to be subjected.28 Where the 
right to the lien depends upon the doing of a par- 
ticular thing within a definite number of days after 
a certain event, a finding that it was done ‘‘on or 
about’’ a certain day is held to be insufficient.° 

[§ 719] (4) Contradictory Findings. The findings 


terial, including labor performed in 
delivery thereof. Lucas v. Gobbi, 10 
Cal. A. 648, 103 P 157. 

[c] The owner is not prejudiced 
by a variance between an allegation 
that certain laborers were hired at 
specific wages and the finding that 
the amount for which judgment is 
fiven is “the reasonable value of 
said work and materials done and 
furnished.” Green v. Clifford, 94 
Cale 49 29) Passi. 

- 91. Doerun Ice, etc., Co. v. Adams, 
(Ga. A.) 129 SE 20. 

92. Boyer v. Keller, 258 Ill. 106, 
101 NE 237, AnnCas1916B 628. 

{a] For example, findings are er- 
roneous for the principal contractor 
and for a materialman for the full 
amount of their claims where an 
item of the claim of the materialman 
is also included in the claim of the 
principal contractor. Boyer v. Keller, 
258 Ill. 106, 101 NE 237, AnnCas 
1916B 628. 

98. Tisdale v. Alabama, etc., Lum- 
ber Co., 131 Ala. 456, LSS aro, 
(where, in an action by a material- 
man against a contractor and owner, 
a verdict reciting: “We the jury find 
for the plaintiffs and assess the dam- 
ages at $395.58. We further find 
that the plaintiffs have a lien on the 
property described in the complaint, 
and that W. H. Tisdale [the owner] 
was due the contractor Moesser... 
and do hereby condemn the said prop- 
erty for the payment thereof,” was 
held too indefinite as to the amount 
due the contractor from the owner, 
and for which the latter was liable 
to plaintiffs, to sustain a judgment 
against such owner). 

[a] 
cific: (1) As to the fact that a sum 
paid to a materialman by a contrac- 
tor was paid upon a general account 
and not upon the account of the 


building upon which a lien is 
claimed. Martin v. Becker, 169 Cal. 
301, 146 P 665, AnnCas1916D 171. 
(2) As against a contention that 


claimant had been paid by work done 
for it by the contractor. Langton 
Lime, etc., Co. v. Peery, 48 Utah 112, 
159 P 49. 

[b] Reference to answer of co- 
defendant.—Where the complaint al- 
ljeged performance of a_ contract 
which the answer denied, and a co- 
defendant, in whose favor a nonsuit 
was granted, set out in his answer 
defendant’s full defense, in deter- 
mining the special findings of the 
jury, both answers may _be_ consid- 
ered. Moritz vy. Larsen, 70 Wis. 569, 
36 NW 331. 

94. See Trial [388 Cyc 1966]. 

95. Ensele vy. Jolley, 188 Cal. 297, 
204 P 1085. 


Finding held sufficiently spe-. 
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of fact upon which a foreclosure is decreed must 
be consistent with themselves and with the theory 
of the case as made by the pleadings.* 


However, 


findings which show merely a substantial perform- 


How- 


[§ 720] 


96. Nelson Bennett Co. v. Twin 
Pans hand, etc., \Co., 4 Ida; 5,938 Bb 
789. 

97. Pacific Lumber Co. v. Wilson, 


6 Cal. A. 561, 92 P 654. 


98. Judah v. F. H. Cheyne Elec- 
ike Cozahs. ids Aly 4 76, 101 INE 
1 S 

99. Cohn v. Wright, 89 Cal. 86, 26 


P 643 (where the finding was that 
the building was completed ‘‘on or 
about” a certain date, with respect to 
the question of the time of filing of 
a notice of lien, the complaint hav- 
ing alleged that the building was 
completed at a certain date which 
was less than thirty days before the 
lien was filed, which allegation was 
denied by the answer in which it 
was alleged that the building was 
not completed until a date prior to 
that set up in the complaint, and 
which was more than thirty days 
before the lien was filed). But see 
Consolidated Lumber Co. v. Bos- 
worth, Ine, 40 Cal. A. 
60, 61 (where finding of completion 
of building and filing of lien “on or 
about” certain days was held prob- 
ably sufficient where evidence showed 
the date, but harmless error even if 
insufficient); Sturges v. Green, 27 
Kan. 235 (the finding, by the verdict 
of a jury, that the building was com- 
pleted “on or about” a certain date 
was held sufficient, where even if 
the building had been completed as 
many as forty-seven days earlier or 
as many as thirteen days later than 
the date mentioned, the lien would 
have been filed in time). 

1. Cawley v. Day; 4 8S.) Di (221, 56 
NW 749. 

[a] Findings held sufficient.—(1) 
A finding in one of several consoli- 
dated actions that “the building was 
completed on the 2nd day of August, 
1889,” is not inconsistent with a find- 
ing in another of the actions that 
the building “was never actually 
completed,” it appearing that, al- 
though the building was never actu- 
ally completed, the work on it con- 
tinued until July 2, 1889, from whieh 
date there was a cessation for more 
than thirty days, which facts under 
the statute constituted a completion 
and no harm was done by putting 
the finding in both forms, although 
one would have been _— sufficient. 
Marble Lime Co. v. Lordsburg Hotel 
CoG Calw 332, Wodls Pear) (2), 2A 
finding that plaintifL substantially 
performed the contract, and also 
that some small places were left un- 
finished which would cost about five 


dollars to finish properly, are not 
contradictory. Harlan vy. Stuffen- 
beem, 87 Cal. 508, 25 P 686. (3) 


Findings by a jury that petitioner 


ance are not inconsistent with a finding of perform- 
ance,” and where the statute provides that certain 
acts by the owner shall be deemed the equivalent 
of completion of the building, findings that there 
have been a deemed completion and an actual com- 
pletion of the same building are not inconsistent.? 
The finding by the court of the ultimate fact that 
the work was completed within the time required by 
the statute for the filing of a lien controls an error 
in a specific date in the finding.* 

(5) Construction and Interpretation. 
Findings of facts made by the trial court must be 
construed together in determining their sufficiency.® 
A finding will be reasonably interpreted and con- 
strued according to its evident import, although it 
may be informal,® and the answer of a jury to an 
issue will be considered in connection with the in- 
struction submitting it? or with other findings and 
the conceded facts,* and if the finding as made is 


did not fully perform his contract 
and that twenty-five dollars should 
be deducted from the price, and that 
the value of the labor performed and 
materials furnished by him was one 
hundred and seventy-five dollars, are 
not inconsistent with a finding that 
he had attempted in good _ faith 
to perform his contract and had 
substantially performed it. Berg- 
ee v.. Caron, 190 Mass. 168, 76 NE 
ov. 

2. Musto Sons-Keenan Co. v. Pa- 
eee ntes Corp., 48 Cal. A, 452, 192 


ip 

8S. Heberling v. Day, 59 Cal. A. 
13, 209 P 908. 

4 Judah v. F. H. Cheyne Electric 
Co., 538 Ind. A. 476, 101 NE 1039. 


5. El] Reno Electric. Light, etc., 
8 Vv; Jennison;,) 5 ‘Okl -%5b9> FO 


6. Bedsole v. Peters, 79 Ala. 133; 
Bianchi v. Hughes, 124 Cal. 24, 56 P 
610; Salinger v. Rupel, (Ind. A.) 133 
NE 514; Breen v. Cameron, 132 Minn. 
357, 157 NW 500. 

{a] Mllustrations.—(1) A finding 
that a building was not completed 
on a certain date imports the addi- 
tional finding that uncompleted por- 
tions are not trivial imperfections. 
Bianchi v. Hughes, 124 Cal. 24, 56 P 
610. (2) A finding that the contrac- 
tor has received from the owner the 
contract price “under the terms of 
said contract” and that the owner 
has fully performed everything un- 
der the contract ‘in strict conformity 
with the terms thereof” is a prima 
facie finding that payments were 
made at the times when they should 
have been made under the terms of 
the contract. Pacific Portland Ce- 
ment: Co. v. Hopkins, 174° Cal. 251, 
162 P 1016. (3) A finding that land 
is necessary for the convenient use 
and “enjoyment” of a building is 
equivalent to a finding that it. is 
necessary for the convenient use and 
“occupation” as required by the stat- 
ute. Ward v. Crane, 118 Cal. 676, 
50 P 8389. (4) A finding of the value 
of labor and material is equivalent 
to a finding of the reasonable worth 
thereof. Salinger v. Rupel, (Ind. 
A.) 133 NE 514. 

7. Burke v. Coyne, 188 Mass. 401, 
74 NE 942 (where, in submitting an 
issue whether there had been a strict 
compliance with the contract, the 
court instructed that the issue meant 
whether petitioner substantially per- 
formed his contract, and the jury’ 
answered in the negative, the con- 
clusion to be drawn was that the 
jury found that he had been guilty 
of material deviations). 

8. Moore v. Dugan, 179 Mass, 153, 
60 NE 488. 
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to all intents and purposes equivalent to that re- 
quired it will be sufficient.® Under the general rule 
that, where a verdict is susceptible of two construc- 
tions, it will be given the one which will uphold it,’° 
a finding in a verdict as to the date from which in- 
terest runs will not be allowed to overcome a finding 
that the suit was commenced in time.’! It will be 
presumed in support of a judgment in the absence 
of evidence as to the size of the lot upon which a 
building is located that the whole of it is necessary 
‘for the convenient use and occupation of the build- 
ing.42 A finding that a lot is not susceptible of 
division igs not an indirect finding that an older 
building upon the lot is appurtenant to the one upon 
which the lien is claimed.'* Where no issue is sub- 
mitted to the jury as to the abandonment of the 
contract by claimant, a finding that a specific amount 
was due is inconsistent with an abandonment.'* 

[§ 721] c. Conclusiveness. Verdicts and findings 
of fact are of the same effect in hen foreclosure 
proceedings as in other eases,'® and in an equitable 
proceeding the verdict on issues submitted is ad- 
visory only as in other chancery cases.° Where the 
finding is by a jury in a court of equity, although 
it may be irregular, the court may award judgment 
as justice and the facts determine?” and may put 
the verdict in form.1® A statute conferring upon 
the judge power to submit to a jury the question 
of whether the amount alleged was due claimant 
does not authorize the entry of judgment on the 
verdict or make the verdict final as to the amount 
due.?® 

[§ 722] d. Resubmission. After a hearing has 
been had and the court has disposed of the findings 
and requests to find, a motion to reopen the case in 
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order to submit further findings for the purpose 
of recovering judgment upon notes given by the 
owner to the contractor is properly denied.*° 

[§ 723] N. Judgment or Decree—l. Nature as in 
Rem or in Personam. As has been noted,?? a me- 
chanie’s lien proceeding so far as it is directed to 
charging the property with a lien is in rem, and 
the judgment or decree in so far as it declares and 
authorizes the enforcement of the lien is to be re- 
garded as a judgment in rem?? against the specific 


property,?* and a judgment in personam only and » 


not in rem is not sufficient to establish the len.’ 
Although the decree must be in rem and not in per- 
sonam, it may direct a sale unless the amount found 
due is paid on or before a day named,” or the state- 
ment of the amount due may be in the form of a 
personal judgment where the judgment proceeds to 
declare a lien and direct the taking of the proper 
steps to make the amount out of the property sub- 
ject thereto.?® Likewise, a provision for the entry 
of a deficiency judgment in case the proceeds of 
sale are not sufficient to pay the claims for which 
judgment is rendered does not alter the character 
of the judgment to a purely personal one.** It has 
been held that the judgment must be special,?® even 
though the claim arises directly upon an original 
contract between plaintiff and the owner of the prop- 
erty;?® but there is also authority for the view that 
the judgment may be either general or special or 
both.*° Under some statutes the judgment enforcing 
a mechanic’s lien must be against the debtor, as 
in ordinary cases, with the addition that, if no suffi- 
cient property of the debtor can be found to satisfy 
such judgment and costs of suit, then the residue 
thereof shall be levied on the property charged with 


9. Atkins v. Little, 17 Minn. 342. 

{a] Necessary inferences from the 
facts found may be drawn to support 
the conclusion. Peterson v. Shain, 
(Cal.) 33 P 1086; Big Horn Lumber 
Co, v. Davis, 14 Wyo. 455, 84 P 900, 
85 P 1048 (a finding that. a notice 
claimed a lien ‘against the said 
frame house and the land upon which 
the said house stood’? implied that 
the house and land were properly 
identified in the notice). 

10. See Trial [88 Cyc 1878]. 

11. David v. Marbut- Williams 
Naa Co, oa: Gal vA, 16%, 122) SE 
906. 


a2.) Ward Vv... Crane, 118 Cal, 67'¢, 
50 P 8389. 

13. Peck v, Brush, 89 Conn. 554, 
94 A 981 


14. Rochford v. Rochford, 192 
Mass. 231, 78 NE 454. 

15. See infra § 781. 

16. Stewart y. Breckenridge, 69 
Colo. 108, 169 P 543; Jensen v. Bum- 
garner, 25 Ida. 356, 187 P 529; Shark- 
ey v. Miller, 69 Ill. 560; Garrett v. 
Stevenson, 8 Ill. 261; Di Menna v. 
Cooper, sec, Con 220 WN. Yo. 39a, 26 
NE 9938. 

[a] Where a jury trial may be de- 
manded by statute (1) the verdict is 
of the same effect as in other actions, 
although the proceeding is of an 
equitable nature. Bentley v. David- 
son, 74 Wis. 420, 43 NW 1389. (2) 
But where an issue is submitted by 
the court of its own motion in the 
absence of a statutory demand for 
such submission, the verdict is ad- 
visory. Bartlett v. Clough, 94 Wis. 
196, 68 NW 875. 

17. See infra § 731. 

18. Schnell v. Clements, 78 Ill. 618. 

[a] For oxample, the court may 
put the verdict in form, as by finding 
in the decree that there is due from 
the owner to the contractor the ag- 
gregate of both sums, out of which 
aggregate there is due from the con-| 


tractor to the subcontractor the sum 
so found by the verdict to be due to 
him, where the jury find that there 
is due from the owner of a building 
to the contractor a certain sum, and 
from said contractor to a subcon- 
tractor, who was a party to the suit, 
another sum. Schnell y. Clements, 73 
Ill. 618. 

19. Metz v. Critcher, 83 S. C. 396, 


65 SE 394. 

20. Case, etc., Mfg. Co. v. Young 
Impr. Corp., 181 App. Div. 740, 168 
NYS 1025. 


[a] Reason for rule.—Proceeding 
to foreclose mechanic’s lien, like 
other actions, must follow pleadings, 
or at least theory of trial and re- 


quests submitted. Case, ete, Mfg. 
Co. v. Young Impr. Corp., 181 App. 
Div. 740, 168 NYS 1025. 

21. See supra § 505. 

22. Porter v. Miles, 67 Ala. 130; 
Treusch v. Shryock, 55 Md. 330; 
Plummer v. Heckenrode, 50 Md. 225; 


Sly v. Pattee, 58 N. H, 102; Althause 
v. Warren, 2 BH. D. Smith (N. Y.) 657. 
But see Capelle v. Baker, 8 Del. 344 
(a judgment recovered under the pro- 
visions of the Mechanics’ Lien Law 
of 1861-1862 is not a judgment in 
rem, but in personam. It is not only 
a specific lien upon the structure and 
real estate upon which it is erected, 
as provided by the statute, but it 


| has all the properties and effect of 


a judgment recovered at common 
law, or under the general statute). 

[a] Issue as to debt.—Although 
the owner, in an action to foreclose 
a mechanie’s lien arising out of a 
contract directly with him, puts his 
indebtedness as well as the existence 
of the lien in issue so that both are 
determined at the trial, yet the judg- 
ment cannot be against the owner 
generally. Althause v. Warren, 2 EH. 
Da Smith GNw Yi G657. 

[b] It is the liability of the prop- 
erty which is fixed—the charge upon 


it which is intended to be enforced. 
Porter v. Miles, 67 Ala. 130; Ravisies 
v. Stoddart, 32 Ala. 599. 

23. Sly v. Pattee, 53 N> H 102: 
See Lecoutour vy. Peters, 57 Mo. A. 
449 (judgment rendered in a jus- 
tice’s court on constructive service). 


24... Porter vs. Miles, (67 Alas £30: 
Treusch vy. Shryock, 55 Md. 330; 
Plummer vy. Eckenrode, 50 Md. 225. 


25. Rubendall v. Tarbox, 200 Ill. 
A. 260; Smith y. Shaffer, 46 Mad. 573. 

26. Sullivan v. Sanders, 9 Mo. A. 
75; Cole v. Custer County Agricul- 
tural, etc., Assoc., 3 S. D. 272, 52 NW 
1086; Crocker v. Currier, 65 Wis. 662, 
27 NW 825. 

27. Blanck Ve Commonwealth 
Amusement Corp., 19 Cal. A. 720, 127 
P 805. 

28. Lenox v. Yorkville Baptist 
Church, 2 ED. Smith) (N.S): 67:35 


Althause v. Warren, 2 HK. D. Smith 
GNae Ye) Ooi. 

29. Culver v. Elwell, 73 Ill. 536; 
Althause v. Warren, 2 E. D. Smith 
(CNE ASE 

30. Capelle v. Baker, 8 Del. 344; 


Cutter v. Kline, 85 N. J. Hq. 534 [rev 
34 N. J. Eq. 329]; Dean v. Pyncheon, 
3 Linn CWis) ivy 3 Chandlsio 

[a] For example (1) a judgment 
obtained under the Wisconsin Me- 
chanics’ Lien Law of 1842 has the 
force of a common-law judgment, 
and the party has his option to make 
it a general judgment with the par- 
ticular lien annexed, or to confine it 
to the specific subject of the lien, 
without binding generally the person 
or property of the debtor. Dean v. 
Pyneheon,, i ePinn. “GWaissy des 
Chandl. 9. (2) The judgment ob- 
tained under the Delaware Lien Law 
of 1861 is a general lien on the de- 
fendant’s real estate and a specific 
lien on the building, and is a bar to 
the recovery of any other judgment 
for the same cause of action against 
him. Capelle v. Baker, 8 Del. 344. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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the lien,? and if such addition is not embodied in 
the judgment it is fatally defective.*? 

[§ 724] 2. Requisites and Essentials—a. In Gen- 
eral. A judgment or decree in proceedings to en- 
force a mechanic’s lien must conform to the require- 
ments, if any, imposed by the statute upon which 
the proceeding is based,?* as the lien is dependent 
for operation and effect upon the rendition of a 
judgment such as the statute directs,** and further, 
except as otherwise prescribed by statute, to the 
requirements of judgments in civil proceedings gen- 
erally®® or to decrees in equity,** if, as is the case 
under some statutes, the len is enforced by a bill 
in equity.*7 : 

[§ 725] b. Definiteness and Certainty. Under the 
rules applicable to civil actions generally,** the judg- 
ment must be specifie and certain or capable of being 
made such by proper construction.2® The judgment 
or decree should be definite as to the amount of re- 
covery allowed.*° A judgment in substance that 
plaintiff has a valid lien upon the property for the 
sum found due him, and that the sheriff sell the 
property and from the proceeds pay plaintiff the 
sum found due him and bring the surplus money 
into court to abide its further order, is not unin- 
telligible and incapable of being carried out by. the 
sheriff because it is not stated which of the defend- 
ents shall pay the amount found due plaintiff.4t A 
judgment in an action to foreclose a mechanic’s len 
need not adjudge that the land directed to be sold is 
necessary for the convenient use and occupation of 
the building where the complaint alleges that all of 
the land is necessary for such purpose and the court 
finds the allegation to be true.*” The failure of the 
judgment to adjudge that at the commencement of 
the action the land belonged to the person who 
caused the building to be constructed or that it 
was erected with his knowledge does not render the 
judgment erroneous where it is alleged and found 
that defendant at whose instance the building was 

31. Horskotte v. Menier, 50 Mo. [c] 
158; Farley v. Cammann, 43 Mo. A. 
168s Rink ev. Remick, 33" Mo, A: 
624 (a judgment against debtor de- 
fendants. directing that if no prop- 
ery of the debtors sufficient to _sat- 
isfy the debt and costs be found the 


same or the residue thereof be levied 
on and made out of the real estate 


Date 
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when 
lien attached must be recited. 
sen v. Enchius, 212 Ill. A. 409; Dows- 
ma v. Krueger, 205 Ill. A. 609; Voigt- 
vy. Cross-Conklin Co., 


brancers in Nova Scotia. 
Black Hawk Min. 
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erected was at all times mentioned the owner and 
entitled to the possession of the property and that 
the interest of the other defendants who claimed to 
have some interest therein was subsequent to plain- 
tiff’s lien.4#? Where there is a finding showing the 
amount due for work and materials, a repetition of 
the statement that the sum for which the judgment 
is rendered is the amount due for such work and ma- 
terials is unnecessary.‘ 

[§ 726] c. Parties—(1) In General. The judgment 
must be rendered against some person as defendant 
and cannot be against the land alone.*® A valid 
judgment cannot be entered against or in favor of 
one who is not a party and not brought within the 
jurisdiction of the court.4® Where the lienor dealt 
directly with the owner and the lien was entitled 
to priority over a mortgage, the rights of the parties 
would not be affected by the fact that the judgment 
for the sum claimed on the mechaniec’s lien was 
rendered against the owner of the house alone where 
its recital embraced all parties, describing their in- 
terests and providing that if no sufficient property 
was found the residue should be levied out of ‘the 
premises.** A judgment against a husband only for 
the foreclosure of a mechanic’s lien upon the home- 
stead is not void as to the husband’s interest, al- 
though the wife’s interest is not foreclosed thereby.*8 

[§ 727] (2) Judgment against Both Owner and 
Contractor. By statute in some jurisdictions, it is 
provided that all suits by subcontractors shall be’ 
against both the owner and contractor jointly and 
that all judgments where the lien is established shall 
be against both jointly.*® Under such a statute, in 
an action by a subcontractor there must be a finding 
and a decree against both the owner and the con- 
tractor.°° Judgment is recoverable against the 
owner only for the amount recoverable from the 
contractor,*! and a decree in favor of a subcontrac- 
tor is defective where it does not find any amount to 


subcontractor’s 
Niel- 


own lien is made a party, but is not 
served with process, files no pleading, 
and makes no appearance, is not in’ 
court, and .it cannot award a judg- 
ment in his favor. Alberti v. Moore, 
20 Okl. 78, 93 P 548, 14°-LRANS 1036. 

[b] Absence of jurisdiction not 
shown.—In suit to foreclose mechan- 
ic’s lien, where lienholder not named, 


183 Ill. 


described is sufficient). 

$2. Farley v. Cammann, 43 Mo. A. 
168. 

83. Fla.—Manatee Light, etc., Co. 
v. Tampa.Plumbing, etc., Co., 52 Fla. 
533, 42 S 703. 


Tll.—O’Brien v. Gooding, 194 Ill. 
466, 62 NE 893. 
- Mo.—Farley v. Cammann, 43 Mo. 
A. 168. 

Ni Yo—-Ereeman jv. Cram; 53) N; Y. 


305; Jennings v. Newman, 52 HowPr 
282. 

Wis.—Du Bay v. Uline, 6 Wis. 588. 

N. S.—Pelton v. Black Hawk Min. 
Co., 40 N. S. 385. 

fa] A judgment in the ordinary 
form of a judgment of a justice of 
the peace in an action on a contract 
is in legal effect a judgment estab- 
lishing the lien as required by Me- 
chanics’ Lien L. (1873) § 11. Jen- 
nings v. Newman, 52 HowPr (N. Y.) 
282. 

{b] Judgment as in action of as- 
sumpsit.—In an action under the 
Mechanics’ Lien Law for the city 
of New York of 1844 for judgment 
against the owner of the property 
the court is not required to adjudi- 
cate upon the validity of the lien or 
the time of its commencement; the 
judgment is to be rendered and en- 
forced, in all resvects, like a judg- 
ment in an action of assumpsit. 
Freeman vy. Cram, 3 N. Y. 305. 


Co., 40 N. S. 385. 
Form of judgment or decree. 


e 
2) 9 Mo. A. 75; 


—Sullivan v. Sanders, 


Althause v. Warren, 2 E. D. Smith 
ENYS) 65. 
+34. Porter v. Miles, 67 Ala. 130. 


35. See Judgments 33 C. J. p 1042. 
36. See Equity §§ 820-968. 
387. Nature and form of remedy as 


legal or equitable see supra § 504. 
38. See Judgments § 128. 
Certainty of decrees see Hquity 
844, 

ooo. See cases infra notes 41-44. 
40. See Miller v. Calumet Lumber, 

ete., Co., 121 Ill. A. 56 (holding find- 

ings sufficient where a _ contractor 
had failed to complete his contract). 
41. Neihaus v. Morgan, (Cal.) 45 


30 P 798. 

43. Dusy v. Prudom, supra. 

44. Duckwall v. Jones, 156 Ind. 
682, 58 NE 1055, 60 NE 797. 

45. Redman v. Williamson, 2 Iowa 
488. 

46. Voightmann vy. Cross-Conklin 
Co., 183 Ill. A. 312; Alberti v. Moore, 
20 Okl. 78, 93 P 543, 14 LRANS 1036; 
Haycock v. Sapphire Corundum Co., 
WeOnte Lee2lee2 On GWA. 

[a] For example, an employee of 
a subcontractor who filed a_ lien 
against the property, and who in a 
suit by his principal to foreclose his 


as defendant was admitted as party 
pursuant to stipulation with plain- 
tiff, and filed answer setting up lien 
and recovered money judgment 
against contractor, to whom he had 


furnished labor and materials, and 
judgment -against landowner § im- 
pressing land with lien, on attack 


by landowner against judgment on 
ground that it was void for want of 
jurisdiction, because she had not 
been notified of such  lienholder’s 
claim or that he had been admitted 
as party, in absence of showing on 
record or by extrinsic evidence that 
landowner had not received notice, 
judgment was not void for want of 
jurisdiction, entry without notice to 
landowner being at most irregular, 
giving her right on proper showing 
to have judgment vacated to contest 
claim to lien. Roscoe Black Co. v. 
Ar-En Co., (Minn.) 205 NW 4388. 

47. Reilly v. Hudson, 62 Mo. 383. 

48. Kansas L. & T. Co. v. Phelps, 
etc., Windmill Co., 7 Kan. A, 469, 54 
Per36. 

49. See statutory provisions. ; 

50. Culver v. Elwell, 73 Ill. 536; 
Svenson v. Stamm, 195 Ill. A. 554; 
Herbert Boiler Co. v. Lewis, 185 Ill. 
A, 384; Julin v. Ristow Poths Mfg. 
Co., 54 Ill. A. 460; Munster vy. Doyle, 
50 Ill. A. 672. 

51. Mayer Ice Mach., etc., Co. v. 
Van Voorhis, 88 N. J. L. 7, 95 A 735, 
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be due the contractor from the owner,°®? but where 
the contractor is made a defendant and is served 
by publication, a decree in rem for the sale of the 
premises may be authorized, although he does not 
appear.®? Under such a statute where insolvency 
proceedings have been begun against the contractor, 
a general judgment may be had against the con- 
tractor and a special judgment against the owner.** 
The court may give a judgment for the sum actually 
due against the contractor and in favor of the de- 
fendant owner where there has been a failure to 
prosecute the lien claim within the statutory period 
of limitations.®*® On dismissing a bill as to the 
owner for want of equity, it is not necessary to 
enter a judgment for the amount of the claim against 
the contractor who has defaulted where the bill is 
left pending as to the contractor.°° 

[§ 728] d. Time of Entry of Judgment. Where 
plaintiff in a scire facias upon a mechanic’s lien 
has obtained a verdict within the period of limita- 
tions from the issuing of the writ, but is prevented 
from entering judgment until after the expiration 
of that period, by reason of the pending of a rule 

52. Julin v. Ristow Poths Mfg. 


Co., 54 Ill. A. 460 [cit Culver v. El- 
well, 73 Ill. 586; Douglas v. McCord, 


Or.—Burness v. 
ware Coa., 
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ber Assoc., 3 N. M. 
72 Or, 498, 143 P 641. 


[$§ 727-730 


for a new trial or a motion in arrest of judgment, 
he is entitled to judgment upon the discharge of the 


[§ 729] e. Conformity to Lien Statement. The 
judgment should conform to the statement of claim 
of lien as to the property covered®*® and cannot be 
rendered for more than the amount claimed in the 
lien statement.5® So also plaintiff can recover only 
for what ,;was done or furnished between the dates 
stated in the lien statement, although the evidence 
shows that work was done or materials furnished 
at other times.°° However, small variances between 
the lien as filed and as allowed will not defeat the 
lien in the absence of bad faith,®+ and it has been 
held that, where plaintiff has recovered a judgment 
for more than claimed in his notice, he may be al- 
lowed to remit the excess.°? 

[§ 730] f. Conformity to Pleadings, Issues, and 
Proof. A judgment or decree must be supported by 
the pleadings®* and the evidence.** It must be 
within the issues made in the ecase,®® and should not 
be broader than the averments of the pleadings,®® 
or grant relief not thereby demanded.**? The court 
etc., Min. Co. v. Root, 1 Colo. 374. 


Ill.— Glos v. John O’Brien Lumber 
Co., 183 Ill. 211, 55 NE 712;—Hansen 


‘rule or motion.®* 


261, 5 P 730. 
Honeyman Hard- 


12 Il. A. 278]. Tex.—August v. Gamer Co., (Civ.| v. Muldoon, 210 Ill. A. 513; Seiler v. 
53. Mueller Lumber Co. v. Bol-| A.) 166 SW 1197. Schaefer, 40 Ill. A. 74. » 

linger, 160 Ill. A. 402; Miller v. Calu- [a] When a joint liability is Me.—Salem First Nat. Bank v. 

met Lumber, etc., Co., 121 Ill. A. 56.| charged in the pleadings judgment] Redman, 57 Me. 405. 


54. Crane v. Brighton Mills, 98 N. 
J. L. 308, 120 A 677. 


cannot be entered separately against 
one of the parties. 


Mo.—Wenzlick vy. Funck: Lumber 
60 


Rupe v. New]Co., (A.) 224 SW 


55. Boehm y. Brion, 85 N. J. L.| Mexico Lumber Assoc., 3 N. M. 261, Or.—Oregon Lumber, ete, Co. v. 
330, 88 A 1024. 5) P7300, Hall, 76. Or, 138,. 148° Pe6h. : 

56. South Side Lumber Co. v. {b] Decree sustained.—Where, in [a] For example (1) judgment 
Date, 156 Ill. A. 430. a suit to foreclose a mechanic’s lien,| cannot be rendered for items not set 

57. Howes v. Dolan, 9 Pa. Super.|it was averred that the land was|forth in the pleadings. Briggs v. 


586, 44 WklyNC 62. 
58. McCormack y. Phillips, 4 Dak. 
506, 34 NW 39; Windfall Natural Gas. 


owned by 


“A, & L. August, by said 
A. August and by said L. August,” a 
judgment foreclosing the lien on the 


Bruce, 9 Colo. 282, 11 P 204. (2) A 
decree cannot be entered for more 


Suey Co. v. Roe, 41 Ind. A. 687, 84 NE 


{a] More specific description.— 
Where, in an action to foreclose a 
mechanic’s lien, the lienor testified 
that the buildings on which the work 
was done were situated on the real 
estate described in the complaint, 
and the notice of lien contained a 
sufficient description to satisfy Burns 
St. Annot. (1901) § 7257, stating the 
requirements of a notice, the lienor’s 
proof of a more accurate description 
of the same real estate entitled him 
to a decree of foreclosure upon such 
specific description. Stephens y. 
Duffy, 41 Ind. A. 385, 81 NE 1154, 
83 NE 268. 

[b] Rule applied.—Where the la- 
bor and materials for which a me- 
chanic’s lien was claimed were fur- 
nished in the erection of three build- 
ings, but the lien statement as filed 
included but one of the buildings, and 
the land whereon the three stood, a 
jadgment conforming to the lien 
statement as filed was not erroneous. 
McCormack v. Phillips, 4 Dak. 506, 
34 NW 39. 

59. Olson-Mahoney Lumber Co. v. 
Dunne Inv. Co., 30 Cal. A. 332, 159 P 
178; Lucas v. Gobbi, 10 Cal. "A. 648, 
103: P 157; Maurer v. Bliss, 14 Daly 
150 [aff 116 N. Y. 665 mem, 22 NE 
1135 mem]; Lutz v. Ky, 3 HE. D. Smith 
CNY) 621, 3 Boney 475; Protective 
Union vy. Nixon, 1 BE. D. Smith (ON N68) 


Santa Monica Lumber, etc., Co. 
v. Hege, (Cal.) 48 P 69; Goss v. 
Strelitz, 54 Cal. 640. 

61. Grace Harbor Lumber Co. v. 
Ortman, 190 Mich. 429, 157 NW 96. 

62. Protective Union v. Nixon, 1 
BD. Smit niONoe Ye) mos 

Boor Ala.—Porter v. Miles, 67 Ala. 
130. 

Ill.— Hansen v. Muldoon, 210 Ill. 
A. 513; Svenson v. Stamm, 195 Ill. A. 
554; Wertz v. Mulloy, 144 Ill. A. 329. 

N. M.—Rupe v.. New Mexico Lum- 


‘roneous, 


land of A. August was proper. 
gust v. Gamer Co., 
166 SW 1197. 

64. Voightman v. Guaranty Constr. 
Co., 190 Ill. A. 122; Hallett v. Phil- 
lips, 73 Wash. 457, 132 P 51. 

[a] A claim so far as admitted by 
the answer may support a decree. 
Jackson v. New Idrian C. M. Co., 10 
Or Paste 

65. Lothian v. Wood, 55 Cal. 159; 
Green vy. Chandler, 54 Cal. 626; J. W. 
Reedy El. Mfg. Co. v. Peck, 149 Mich. 


657, 1138 NW _ 300; Desrochers vy. 
Crump, (Man.) 17 WestLR 47. 
[a] For example (1) where, in a 


suit to enforce a mechanic’s lien, 
defendant was defaulted, and the 
court adjudged plaintiff entitled to a 
vendor’s lien for materials furnished, 
with the right to enter upon the 
premises and remove and sell the 
same, the judgment was outside the 
issues and against law, and judg- 
ment should be entered against 
plaintiff’s interest in the land. 
Lothian vy. Wood, 55 Cal. 159. (2) 
A finding as to the amount of land 
necessary for the convenient use of 
the structure which is outside of 
the issues will not support a judg- 
ment. Green v. Chandler, 54 Cal. 626. 
(3) Where, in a suit to enforce a 
mechanie’s lien, the issue of the right 
to recover for damages for breach 
of warranty was not presented by the 
answer, and defendant did not ask 
leave to amend, and the court did 
not order an amendment as author- 
ized by Comp. L. § 10,736, and the 
court found that the contractor had 
not complied with a warranty in his 
contract, a decree awarding to de- 
fendant the right to recoup his dam- 
ages for breach of warranty was er- 
and a decree of dismissal 
should have been rendered. J. W. 
Reedy El. Mfg. Co. v. Peck, 149 Mich. 
657, 113 NW 300 

66. Colo.—Briggs v. Bruce, 9 Colo. 
282, 11 P 204; Clear Creek, etc., Gold, 


than is claimed in the bill. Clear 
Au-| Creek, etc., Gold, etce., Min. Co. v. 

(Bex) (Givi) AS)! Root, 1eColow 374: 
67. Colo.—Perkins v. Boyd, 16 


Colo. A. 266, 65 PP 350. 

Ill—Walsh v. North American Cold 
Storage Co., 260 Ill, 322, 103 NE 185; 
Mills v. Heeney, 35 Il. 173; Chapman 
v.> Richey, 188 Ill A. 6551. 

Md.—Dugan v. Howard, 130 Md. 
114, 99 A 966. 

N. M.—Rupe v. New Mexico Lum- 
ber Assoc., 3 N. M. 261, 5 P 730. 

Wash.—Huetter v. Redhead, 31 
Wash. 320, 71 P 1016. 

[a] For example (1) where a no- 
tice of intention to claim a lien’ was 
served on defendant as owner, and 
the lien statement and complaint in 
the suit to enforce the lien set forth 
that the work was done on a certain 
lot, of which defendant was ‘alleged 
to be the owner, but on it being dis- 
covered that part of the work was 
on an adjoining lot the complaint 
was amended so as to include such 
lot, and the referee found that the 
adjoining lot was owned by defend- 
ant and her husband jointly, a judg- 
ment decreeing a foreclosure was 
erroneous, since no factS were 
pleaded or proved entitling plaintiff 
to claim a lien against such hus- 
band’s interest. Perkins v. Boyd, 16 
Colo. -A:, 266; 65 (PP 350.9902) Sin ani 
action in assumpsit a judgment to 
enforce a mechaniec’s lien cannot be 
entered against any or all the parties. 
Rupe v. New Mexico Lumber Assoc., 
OUING Ea Olson 230% 

[b] Interest (1) prior to date of 
petition cannot be allowed unless 
claimed. Walsh v. North American 
Cold Storage Co., 260 Ill. 322, 103 NE 
185; Mills v. Heeney, 385 Ill. 173; 
Chapman v. Richey, 188 Ill. A. 551. 
(2) Interest could not be awarded for 
a longer time than claimed. Dugan 
v. Howard, 130 Md. 114, 99 A 966. 
(3) Where no claim is made for in- 
terest by the lien notice prior to its 
date, and the prayer of the complaint 


ee ee eee ee ee eee a eee ee eee 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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has no power to order a sale of property other than 
that mentioned in the petition and upon which a 
lien has been decreed,®* and where the bill claims 
a lien on a particular lot, it is error for the decree 
to extend the lien over other lots not mentioned 
in the bill,®® and the judgment is erroneous where 
the description of the land contained therein does 
not correspond to the description in the petition and 
the exhibit made a part thereof.7° But a direction 
for a deficiency judgment’! has been held not erro- 
neous, although the complaint did not pray for such 
relief,’? and although the complaint expressly or 
impliedly alleges completion of the building, it has 
been held that a judgment of foreclosure upon the 
basis of substantial performance may be sustained."® 

[§ 731] g. Conformity to Findings or Verdict. 
The judgment must conform to the findings‘ or ver- 
dict.7° Findings showing a right to a lien are in- 
consistent with a judgment dismissing the claim."® 
A finding that claimant had been paid for materials 
furnished precludes a judgment against defendant 
for the amount of the claim.77 Complainant may 
after a verdict declaring a lien upon a building and 
land relinquish his right to proceed against the land 
and take a judgment against the building only.78 

[§ 732] h. Description of Property. The judgment 
or decree must contain a description of the prop- 
erty,”® if it is to operate otherwise than as in per- 
sonam,®° with the certainty ordinarily required of a 
conveyance,*' or must at least embody a general de- 
scription of the property,’? and the judgment must 
be complete in itself and not depend upon other 
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record recitals.82 Where the lien is claimed upon the 
building with such land around the same ‘‘as may be 
required for the convenient use and occupation 
thereof,’’ the decree should define the extent of the 
land subject to the lien,®4 and while a failure to do 
so will not invasidate the decree,** a purchaser there- 
under will probably aequire no land beyond that 
covered by the building.8® Where a lien is claimed 
against two or more buildings the judgment should 
designate each building and the amount due upon 
i¢.87 

[§ 733] i. Single or Separate Judgments. Where 
several lien claimants are authorized by the statute 
to join in the same action,8* a-single judgment 
against the contractor may be properly made and 
entered,®® and it has been held generally that there 
should be but one judgment covering all the issues.®? 
The rendition of a separate judgment and award 
of execution for the amount found due each c¢laim- 
ant is not erroneous where the judgment provides 
that the’ proceeds of sale under any execution in 
favor of any of the parties shall be distributed and 
paid out on all the judgments as directed in the 
decree.*? : 

[§ 734] 3. Scope and Extent of Relief—a. In Gen- 
eral. The relief which may be granted by the judg- 
ment or decree in a proceeding to enforce a ma- 
chanic’s lien is controlled primarily by the specific 
provisions of the statute under which the proceeding 
is brought®? and by the pleadings and proof®? and 
the verdict or findings.®* 


Determination of rights of all parties. In those 


is for interest only from the date 
of the lien, ‘interest should not be 
allowed prior to that date. MHuetter 
v. Redhead, 31 Wash. 320, 71 P 1016. 


68. Bremen vy. Foreman, 1 Ariz. 
413, 25 P 539; Bassick Min. Co. v. 
Schoolfield, 10 Colo. 46, 14 P 65; 


Judson v. Stephens, 75 Ill. 255. 

[a] For example, where, in an ac- 
tion to enforce a mechanic’s lien on 
defendant’s entire property, several 
interveners also claimed liens upon 
the entire property, and one upon a 
portion only of the property, and a 
decree was made establishing liens 
in favor of the different parties in 
accordance with their respective 
claims, an order of sale of the entire 
property directing pro rata distribu- 
tion of the proceeds among all such 
lienholders was unauthorized and 
void. Bassick Min. Co. v. School- 
field, 10 Colo. 46, 14 P 65. 

69. Roberts v. Wilcoxson, 86 Ark. 
355. See Portoues v. Badenoch, (Ill.) 
23 NE 349 (holding a decree giving 
a lien on more land than was de- 
scribed in the petition erroneous). 

70. Adams v. Cook, 55 Tex. 161. 

71. See infra § 739. 

72, Eldeman v. Kidd, 65 Wis. 18, 
26 NW 116 (where it was said: “Had 
there been no appearance by the de- 
fendant in the action in the court 
below, it would have been error to 
have granted any other or greater 
relief than was demanded in the com- 
plaint; but when the defendant ap- 
pears and answers, ‘the court may 
grant any relief consistent with the 
case made by the complaint and em- 
braced within the issues’’’). 

73. Daly v. New Haven Hotel Co., 
91 Conn. 280, 99 A 853. 

74. Brooks vy. Blackwell, 76 Mo. 
309; J. C. Whritenour Co. v. Colonial 


Homes Co., 209 App. Div. 676, 205 
NYS 299. 
[a] Judgment sustained.—Nelson 


Bennett Co. v. Twin Falls Land, etc., 
Goi, 14 Ida. 5,° 93 P7389; Berkshire 
Lumber, Co: ve S98. Chick’ Inv. Coi, 
170 Mo. A. 1, 155 SW 904. 

75. Adams v. Cook, 55 Tex. 161; 
Shaw v. Allen, 24 Wis. 563; Du Bay 
v. Uline, 6 Wis. 588. Compare Shark- 
ey y. Miller, 69 Ill. 560 (holding that, 


where subsequent purchasers of the 
property sought to be charged were 
made parties, and the issues were 
submitted to a jury, who found for 
the petitioner and assessed the dam- 
ages against all the defendants, it 
was not error to render a decree dif- 
fering from the form of the verdict, 
and conforming to the testimony, re- 
quiring defendant alone, for whom 
the work was done, to pay _ the 
amount found by the jury, making 
it a lien on the premises, and de- 
claring the subsequent purchasers’ 
interest subject to the lien). 

[a] A verdict upon a count for 
goods sold and the common money 
counts does not warrant a judgment 
of lien. Du Pay v. Uline, 6 Wis. 588. 

[b] Judgment sustained. -— Miner 
v. Sever, (Mo. A.) 255 SW 578. 

76. McNulty v. Offerman, 152 App. 
Div. 181, 137 NYS 27. 

77. Contractors, etc., Supply Co. v. 
Klay, 62 Cal. A. 380, 217 P 103. 

78. Sharpe v. Spengler, 48 Misc. 


360. 
79. Horstkotte v. Menier, 50 Mo. 
158; Lecoutour v. Peters, 57 Mo. A. 


449; Park City Meat Co. v. Comstock 
Silver King Min. Co., 36 Utah 145, 
103 P 254. 

80. Porter v. Miles, 67 Ala. 130. 

81. Park City Meat Co. v. Com- 
stock Silver King Min. Co., 36 Utah 
145, 103 P 254. $ 

82. McMillen v. Williams, 109 N. 
C.-252, 13 SE 764. 


[a] Descriptions held sufficient.— 
Buckley v. Boutellier, 61 Ill. 293; 
Denkman v. Newbanks, 220 Ill. A. 


515; Cole v. Custer County Agricul- 
tural, etc., Assoc., 3 S. D. 272, 52 NW 
1086. 

[b] Descriptions held insufficient. 
—Nollenbeck-Bush Planing Mill Co. 
v. Roman Catholic Bishop, 179 Cal. 
229, 176 P 166; Munger v. Green, 20 
Ind. 38. 

{[c] An obvious clerical error in 
the description will not invalidate 
the judgment. McCoy v. Quick, 30 


Wis. 521. 
Salter v. Goldberg, 150 Ala. 
511, 48 S 571. 
84. Tibbetts v. Moore, 23 Cal. 208; 
Robertson v. Moore, 10 Ida. 115, 77 P 


cy 


218. 

[a] Entire premises.—Where the 
answer did not deny an avyerment 
that the entire premises were re- 
quired for the use and occupation of 
the buildings and the findings ex- 
pressly stated such fact, the court 
did not err in imposing a lien upon 


all the land. Ensele v. Jolley, 188 
Cal. 297, 204 P 1085. é 

85. Sidlinger v. Kerkow, 82 Cal. 
42, 22 P 932. 

86. Sidlinger v. Kerkow, supra; 
Tibbetts v. Moore, 23 Cal. 208. 

87. Treusch v. Shryock, 55 Md. 
shea Plummer vy. Eckenrode, 50 Md. re 

oO. 

88. See supra § 511. 

89. Nordstrom v. Corona. City 
Water Co., 155 Cal. 206, 100 BP 242, 
132. AmSR' 81. 

90. Falconer v. Frazier, 15 Miss. 


235; Holl v. Long, 34 Misc. 1, 68 NYS 
522 (where on the foreclosure of a 
mechanic’s lien other  lienholders 
have joined in the suit, only one de- 
cision and decree should be pre- 
sented, covering substantially all 
the issues decided and declaring the 
priorities of the several liens). But 
compare Bowman v. McLaughlin, 45 
Miss. 461 (holding that, inasmuch as 
the proceeding to enforce a mechan- 
ic’s lien is in the nature of a suit fn 
equity, designed to give effect in one 
suit to the liens of mechanics and 
materialmen who have contributed to 
the erections and improvements on 
the premises, and also to conclude 
the interests of all persons at whose 
instance and for whose benefit the 
work is done and materials supplied, 
there may be several distinct judg- 
ments). 

[a] Rule applied.—Where the pe- 
tition was filed against two and after 
final judgment as to both a new trial 
was granted to one and judgment 
was rendered against him at a subse- 
quent term, for a different sum, the 
proceedings were bad. Falconer v. 
Frazier, 15 Miss. 235. 

91. Early v. Smallwood, 302 Mo. 
92, 256 SW 1058. 


92. See statutory provisions, 
93. See supra § 730. 
94. See supra § 731, 
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jurisdictions in which the statute contemplates that 
the rights of all parties interested in the property 
shall be determined in one proceeding,®® the judg- 
ment or decree may be framed accordingly.®® For 
example, a court having. jurisdiction of the parties 
may determine the validity of claims interfering 
with the enforcement of the lien;®? or may render 
a decree against the sureties upon a bond given 
to release liens;9® or may determine the rights of all 
parties upon a subeontractor’s bill against the con- 
tractor and owner in which the owner has filed a 
cross bill against the contractor’s surety;°® or may 
award judgments in favor of a general contractor 
or of subcontractors upon determining the validity 
of their liens in a subcontractor’s action,’ or award 
a contractor an affirmative judgment on a counter- 
claim against a subcontractor.? Likewise issues be- 
tween the owner and contractor should be adjudi- 
cated in a subcontractor’s suit,? and an owner who 
has paid the contract price may be awarded a judg- 
ment against the contractor for the amount re- 
covered by subcontractors or materialmen.* On 
foreclosure of a contractor’s len for the balance 
due him, a subcontractor who has filed a lien is 
entitled to a judgment directing payment out of the 
moneys due the contractor under his lien.6 Where 
suits upon several len claims are tried together, 
the judgment as to one claim may be valid, although 
upon another claim the judgment may be wrong.® 

Amount of recovery. The judgment or decree 
must not allow a double recovery’ or a recovery of 


95. See supra § 511. 
96. See cases infra notes 97-12. 
97. Concord Constr. Co. v. Plante, 


63 Misc. 120, 116 NYS 1538 [aff 137 
App. Div. 243, 121 NYS 1026]. 
98. Grace Harbor Lumber Co. v. 
Ortman, 190 Mich. 429, 157 NW 96. 
99:7 Co HH. tittle Co, vis Ps Hazen 
Co., 185 Mich. 316, 152 NW 95. 


Marcos 


decree which 
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awarded against the owner is a part 
of that awarded against the contrac- 
tor and that its payment extinguishes 
it and cancels a like amount of the 
judgment against the contractor. 
First Nat. 
(Dex. Civ. AE LEOLS We Sle 
specifically provided 
that the amount of the judgment 


pe is 


[§§ 734-735 


more than is due. The mere fact that the judgment 
on the liens is taken for too much, by including 
interest not properly recoverable, is not of itself 
conclusive proof of fraud, but it cannot be sustained 
for this amount as against a subsequent mortgagee.? 
Where demands due at separate times were included 
in a mechanic’s lien, and parts were due and parts 
not due when the action was brought, the court may 
render judgment for an amount which was not due 
when the action was brought but subsequently fell 
due and is unpaid when the judgment is rendered.’° 
Where foreclosure proceedings are begun before the 
maturity of notes given for the contract price, the 
contractor may have a judgment for the amount 
due upon the notes at the time of trial.1t Under a 
statute which provides that the contractor may re- 
cover only such sum as may be due after deducting 
the claims of other parties for work and materials 
included by his contract, only claims for which valid 
liens have been filed should be deducted.1? 

[§ 735] b. Direction for Sale and Distribution of 
Proceeds.1* While, where a money decree is entered 
in a proceeding to enforce a lien, there is apparently 
no objection to allowing complainant an execution 
to collect it,14 a judgment or decree foreclosing a 
mechanie’s lien should, unless such a judgment is 
beyond the jurisdiction of the particular court,? 
provide for a sale of the property or the owner’s 
interest therein,'® after allowing a reasonable time 
for the payment of the amount found due,” although 
it has been held that the allowance of such oppor- 


not erroneous under Code Civ. Proc. 
§§ 665, 666. McCormack v. Phillips, 
4 Dak. 506, 34 NW 39. 

[b] A judgment directing a sale 
of the premises under execution, and 
providing for the distribution of the 
funds, was in conformity to the act 
of 1863. Meehan y. Williams, 2 Daly 
(N. Y.) 367, 36 HowPr 73. 


San 
v. Smith, 
(2A 


Bank 


{a] Im a concursus, under Acts|for the original contractor should Necessity of judgment in rem see 
(1906) No. 134, the owner and the} be reduced by the amount paid to aj supra § 723. 
furnishers of labor and material may | subcontractor, where the lien judg- 15. Pearce v. Knapp, 71 Misc. 324, 


obtain judgments against the con- 
tractor and his surety. Equitable 
Real Est. Co. v. National Surety Co., 
133 La. 448, 638 S 104. 

1. Capitol City Lumber 


tractor, 
Comey; 


ment allowed the original contractor 
covered items upon which a like lien 
judgment was allowed the subcon- 
was not erroneous, 
it allowed duplication in payment of 


127 NYS 1100. 

16. Kenney v. Apgar, 93 N. Y. 539; 
Riggs v. Stewart, 14 Daly 434, 14 
NYCivProc 141; Lenox v. Yorkville 
Baptist Church, 2 E. D. Smith (N. Y.) 


in that 


Sudarsky, 95 Conn. 336, 111 A 349;| claims. Bailey v. Blum, (Mo.) 213] 673; Atlhause v. Warren, 2 E. D. 
Neil & Co., Inc. v. Wisconsin Tel. Co.,| SW 849. Smith vCN.- Ys} 657. See Nordyke y. 
£70. Wis. 298, 175 INW 89. 8. Garland v. Bear Lake, etc.,| Dickson, 76 Ind. 188 (holding that 

[a] Assignee.—In a subcontrac-| Waterworks, etc, Co., 9 Utah 350,| plaintiff, having established his right 
tor’s action .to foreclose a mechanic’s| 34 P 368 [aff 164 U. 8S. 1, 17 SCt 7,| to a lien, is entitled to a judgment 
lien, against the contractor, owner,| 41 L. ed. 327]. or decree enforcing it by an order 
and the contractor’s surety as de- 9. Gamble v. Voll, 15 Cal. 507. for sale of the property to which it 
fendants, wherein a bank was inter- 10. HE] Reno Electric, Light, etc,,| has attached). 


pleaded’ as assignee of the money 
due the contractor, and other cred- 
itors of the contractor intervened, a 
judgment may be had in favor of the 
assignee bank to recover the balance 
of the money due the contractor from 
the owner, after deducting the 
amount of judgment for plaintiff sub- 
contractor. Neil & Co., Inc. v. Wis- 
ae Tel. Co., 170 Wis. 298, 175 NW 
hs 


2. Richman v. New York City, 89 
Misc. 213, 151 NY'S 744. 

3. Scroggy v. Kelley, 32 Okl. 398, 
122 RP’ 694. 

4. Alberti v. Moore, 20 Okl. 78, 93 
P 548, 14 LRANS 1036. 

5. Holl v. Long, 34 Misc. 1, 68 
NYS 522. 


6 Dahlborg v. Wyzanski, 175 
Mass. 34, 58 NE 593. 
7 Garland v. Bear Lake, etc, 


Waterworks, etc., Co., 9 Utah 350, 34 
P 368 [aff 164 U, S. 1, 17 SCt 7, 41 
L. ed. 327]: 

{a] Held not a double recovery.— 
(1) A judgment against the contrac- 
tor for the full amount claimed and 
against the owner for a part thereof 
does not allow a double recovery, 
where it is clear that the amount 


Co. v. Jennison, 5 Okl. 759, 50 P 144. 

[a] The proper practice in such a 
ease is for plaintiff to sue only for 
the amount due, and then subse- 
quently, when the other amount be- 
comes due, to file a supplemental pe- 
tition asking judgment therefor also. 
But where no objection is made to 
the form of the pleadings, it was not 
erroneous to render judgment on a 
petition for the entire amount, al- 
though part was not due when the 
petition was filed. El Reno WPlectric 


Light, ete., Co,” v.. Jennison, 5. Okl. 
759, 50: P 144; 

11. Margulies v. Seigel, 108 Misc. 
483, 178 NYS 544. 


12. Holden v. Mensinger, 175 Cal. 
300, 165 P 950. 

13. Sale of property 
§§ 750-762. 

14. McCormack vy. Phillips, 4 Dak. 
506, 34. NW 39; Scott v. Keeth, 152 
Mich. 547, 116 NW 183; Meehan y. 


see infra 


Williams, 2° Daly iGNa wy) e386", 36 
HowPr 78. 
[a] A judgment directing that an 


execution issue for the sale of the 
premises to satisfy the lien, in the 
manner provided by law for the sale 
of real property under execution, is 


[a] Subjecting equity of redemp- 
tion.—In an action to foreclose a 
mechanic’s lien, where the owner 
makes default, and the evidence does 
not show that a trust deed prior to 
the lien has been foreclosed, and the 
owner’s equity of redemption sold, 
plaintiff is entitled to a judgment 
subjecting the owner’s right of re- 
demption to the satisfaction of his 


debt. Schultze v. Alamo Ice, ete., 
a 2 Rexey  Civia ANI2 316.55 ois 
60. 

{b] Specification of place.—It will 


be presumed in aid of a decree failing 
to specify the precise place of sale 
that the sale will be advertised in 
accordance with the statute definitely 
fixing the place. Grafton Hotel Co. 
v. Walsh, 228 Fed. 5, 142 CCA 461. 
17. Rowley v. James, 31 Ill. 298; 
Link v. Architectural Iron Works, 24 
Ill. 551; Smith v. Shaffer, 46 Md. 573. 
See Clear Creek, etc., Gold, etc., Min. 
Co. v. Root, 1 Colo. 374 (holding time 
allowed reasonable). 
- [a] Lifetime of execution.—(1) A 
sale should not be ordered within less 
time than ninety days, in analogy to 
the lifetime of an execution. James 
v. Hambleton, 42 Ill. 308; Mills y. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


\ 


» 
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tunity for prevention of a sale is unnecessary where 
the statute provides for a redemption.'® The judg- 
ment should direct the payment of costs and of the 
liens out of the proceeds of sale,!® but it need not 
direct to whom the surplus money, if any, arising 
from the sale, should be paid, but that may remain 
subject to a future order of the court.2° The order 
of sale and the order of distribution are so far sepa- 
rate and distinct that the order of sale may be valid 
and effective, even though the order of distribution 
may be invalid.?+ 

Account of rents and profits. A statute applicable 
to suits for the enforcement of judgment liens re- 
quiring an account of the rents and profits to deter- 
mine whether they will be sufficient to pay off the 
liens within a stipulated time has been held inappli- 
cable to a proceeding to enforce a mechanic’s lien.?? 

Prior claims and outstanding interests. A judg- 
ment directing a sale which makes no provision for 
a prior lien*® or which cuts off the rights, if any, 
of junior lienors,?* is erroneous. In case there are 
prior hens*® or outstanding interests not subject to 
the hen foreclosed,”® the sale should be ordered sub- 
ject to such interests or liens. So, where a prior 
len is for an unmatured indebtedness, the decree 
should, it has been held, not order a sale of the 
premises and the application of the proceeds to the 
payment of such indebtedness, thereby hastening its 
maturity,?” although it has been held to the contrary 
that the prior henholders, being made parties, can- 
not complain that they are not seeking to foreclose 
their liens and that no judgment should be rendered 
which in effect compels them to accept the results 
of such a. foreclosure.** Where certain liens are 
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superior to a mortgage and also to other liens and 
the rest are inferior to the mortgage, the decree 
should provide that prior claims should be paid as 
if there was no mortgage and the residue apply first 
to the mortgage and then to the inferior liens.*® 
Where the statute provides simply for a sale subject 
to prior encumbrances, the court is without author- 
ity to direct a sale and the payment of prior en- 
cumbrances from the proceeds where such prior 
encumbrances are not yet due.*° If the lien attaches 
to a part only of lands covered by a mortgage, the 
court cannot apportion the mortgage debt so as to 
fix only a certain amount thereof on the part charged 
with the lien.*? 

Sale subject to contract. Where.the contract un- 
der which the improvement is erected confers certain 
continuing rights on the parties, the decree may 
provide for a sale subject thereto.*? 

Sale of improvement apart from land. The ab- 
sence or decree should not, in the absence of a statu- 
tory requirement,** provide for a sale of the structure 
or improvement as distinet from the land upon which 
it is erected.2* However, where the lien attaches to 
the erection and improvement for which material 
is furnished, a judgment ordering the sale of the 
structure may be valid, although the structure can- 
not be removed from the land.*® Under a statute 
giving authority to the court upon foreclosure to 
apportion. the amount of the claim in proportion 
to the enhanced value of the tract if necessary to 
protect the rights of third persons, the court may 
direct a sale of the building with the privilege of 
removal before resorting to the land.*® 

Property subject to lien, It is error to decree a 


pany, 


Heeney, 35 Ill. 173; Bush v. Connelly, 
33 IU, 447; Kinzey v. Thomas, 28 Ill. 
502; Strawn v. Cogswell, 28 Ill. 457; 
Claycomb v. Cecil, 27 Ill. 497; Link v. 
Architectural Iron Works, 24 Ill. 551. 
See Moore v. Bracken, 27 Ill. 23 
(holding thirty days time). (2) If 
the amount of the judgment is large 
a longer time should be given. Kin- 
zey v. Thomas, supra; Strawn v. 
Cogswell, supra; Claycomb v. Cecil, 
supra. (3) And in such case six 
months is not unreasonable. Strawn 
v. Cogswell, supra. 

18. Freibroth v. Mann. 70 Ill. 523. 

Redemption from sale see infra 


761. 

: 19. Kenney v. Apgar, 93 N. Y. 539; 
Althause v. Warren, 2 E. D. Smith 
ON: Y.) 657; Bingham Coal, etc., Co. 

. Blom, 43 Utah 584, 137 P 630. 

‘fal Decree held sufficient.—W here, 
in an action to foreclose a mechan- 
ie’s lien against a firm and the ad- 
ministratrix of a deceased partner, 
all claims against other assets of the 
estate are specifically waived, and a 
deficiency judgment was not allowed, 
a judgment requiring the property to 
be sold and the proceeds applied to 
the payment of the lien and any bal- 
ance paid to the administratrix suf- 
ficiently protected the rights of the 
parties. Bingham Coal, etc., Co. v. 
Blom, 43 Utah 584, 137 P 630. 

Distribution of proceeds of sale 
see infra § 762. 

20. Kelley v. Chapman, 13 Ill. 530, 
56 AmD 474; Randall v. Holesworth, 
122, Wash o89s. 21h 279s Kelly “x. 
Tourist Hotel Co., 20 Ont. L. 267, 15 
OntWR 29. See Althause v. Warren, 
2 E. D. Smith (N. Y.) 657 (approv- 
ing form of decree). 

[a] Rule applied.—Where a sher- 
iff, instead of paying the amount 
realized on a sale of property under 
a decree foreclosing laborers’ and 
materialmen’s liens to the clerk of 
the court, as directed by statute, or 
seeing that all the judgments were 
satisfied, as provided for by the de- 
cree, turned it all over to a lienor, 
to which the property was sold, the 


court issuing the decree had author- 
ity to order the sheriff and such 
lienor to pay the amount due a lienor 
whose lien was not satisfied, such 
order not being a second final judg- 
ment, but merely an order in aid of 
and for carrying out the terms of the 
foreclosure decree fixing the priori- 
ties of the several creditors and 
prescribing the manner in which the 


funds should be applied. Randall 
v. Molesworth, 122 Wash. 589, 211 
Peo. 

21. Dahlborg v. Wyzanski, 175 
Mass. 34, 58 NE 5938. 


22. Phipps v. Lopinsky, 97 W. Va. 
457, 125 SH 250. 

23. Estes v. Bowman, 182 Ky. 172, 
206 SW 304. 

24. Badger Coal, etc., Co. v. Olsen, 
50 Utah 307, 167 P 680. 

[a] For example, it is error to 
decree that a junior mortgagee has 
no interest in the property where he 
is entitled to the surplus after satis- 
faction of the mechanic’s_ lien. 
Badger Coal, etce., Co. v. Olsen, 50 
Utah 307, 67 P6380; 

25. Barrett-Hicks Co. v. Glas, 14 
Cal, A. 289, 111 PB 760. 

Brown y. Jones, 52 Minn. 484, 
55 NW_ 54. 

{a] Partition.—A sale of the in- 
terest subject to the lien and not a 
partition of the property is the 
proper remedy. Brown vy. Jones, 52 
Minn. 484, 55 NW 54. 

27. Barrett-Hicks Co. y. Glas, 14 


Cae An eZ 8 Oye he. 76 OF 

28. Joralmon v. McPhee, 31 Colo. 
PAS Aral a eh is 

29. Burnett vy. Glas, 154 Cal. 249, 
97 P 423. 


30. Estes v. Bowman, 182 Ky. 172, 
206 SW 304. 

81. Morrison County Lumber Co. 
v. Duclos, 138 Minn. 20, 163 NW 


734. 
32. Carland v. United Engineering 
Co., 209 Mich. 244, 176 NW 564. 
{a] Mlustration.—In a suit by a 
subcontractor to enforce a mechanic’s 
lien based upon the installation of a 


by-products plant for a sugar com- 


erected under an agreement 
whereby the principal contractor was 
to install the plant on the sugar com- 
pany’s premises, the net profits to be 
divided, such contract to be termi- 
nated in ten years, the sugar com- 
pany having the option to purchase 
at any time after three years, a de- 
cree, establishing the lien, authoriz- 
ing the sale of the contractor's lease- 
hold rights, the purchaser having an 
option to remove the plant, and pro-+ 
viding that, if the purchaser did not 
carry out the contract between the 
sugar company and the contractor, 
the decree’ should not bar further 
proceedings for defaults’ thereunder, 
was authorized, in view of Comp. Li. 
(1915) §§ 14796, 14798, and 14809. 
Carland vy. United Engineering’ Co., 
209 Mich. 244, 176 NW 564. 

33. See statutory provisions. 

34. Barr v. World Keepfresh Co., 
tt Or, 102; "150V P2749: 


35. Clarke vy. Shoshoni Lumber 
Co., 31 Wyo. 205, 224 P 845. 
[a] Reason for rule.—‘If the 


structure cannot be removed, the in- 
ability does not arise out of the 
judgment, but out of physical condi- 
tions entirely separate and apart 
from it. In such case it is not the 
judgment that cannot be enforced, 
it is the possibility that the removal 
may be ineffective by reason of such 
physical conditions. ... Nor is it 
true that the structure on which the 
lien exists must necessarily be re- 
moved in all cases. There is no 
reason that we can see, why the pur- 
chaser of the improvement may not 
make an agreement with the owner 
to lease the property purchased on 
the land on which it stands. That 
may have been done in this .case. 
The plaintiff is at most a mortgage 
lien holder and until foreclosure sale 
and purchase by her of the land, she 
could not object to such agreement.” 
Clarke y. Shoshoni Lumber Co., 31 
Wyo. 205, 220, 224 P 845. 

36. State Loan Co. v. White Earth 
Coal eee etc., Co., 34 N. D. 101, 157 
NW 8 
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sale of more than the amount of land to which the 
lien attaches under the statute®’ or of property of a 
nature not contemplated by the Lien Law.** 

On denial of lien. Where certain plaintiffs are 
denied a lien, the judgment should not direct that 
they be paid out of the money arising out of the 
sale of the property, since such a judgment is in 
effect an ordering of the foreclosure of the len, 
but such plaintiffs should be relegated to the usual 
Creditors of the 
contractor who have no lien upon the property are 
entitled only to a money judgment against the con- 
tractor, and not to a judgment providing that the 
remainder of the fund due from the owner to the 
contractor after payment of liens shall be distributed 


remedy of a levy of execution.*® 


between them.*° 


Sale without right of redemption. 
court, it has been held, will order a sale of the prop- 
erty and franchises of an irrigation corporation as 
a whole and without the right of redemption where 
under existing circumstances the equity of the case 


requires it.*? 


[§ 736] c. Determination as to Priorities. Where 


37. White v. Chaffin, 32 Ark. 59; 
Hoagland v. Magarrell, 115 Wash. 
209s LOT P20: 

' [a] Distinct lots and improve- 
ments.—Where the contract was to 
work on two or more houses for a 
designated sum per house, payment 
for each house to be made as it was 
completed, the contractor’s lien 
Should have been foreclosed for the 
Several amounts involved against the 
several lots-on each of which stood 
one house, and the property ordered 
sold separately to collect the amount 
charged against each separate lot 
and the improvements thereon, Rem- 
ington Code (1915) § 1137, providing 
for filing of one claim on more than 
one lot, having reference to work 
done on more than one lot. Hoag- 
Lene v. Magarrell, 115 Wash. 259, 197 

38. Cut-Rate Plate Glass Co. v. 
Solodinski, 34 Ont. L. 604, 9 OntWN 
163, 25 DomLR 533. 

[a] Mortgage—A judgment | or- 
dering the sale of certain mortgages 
upon the theory that the lien has 
attached to the interest of the mort- 
gagee is not proper in the absence 
of a statutory authorization.. Cut- 
Rate Plate Glass Co. v. Solodinski, 34 
spt L. 604, 9 OntWN 163, 25 DomLR 

39. Diamond Match Co. v. Silber- 
stein, 165 .Cal:, 282, 131 P 874. 

40. Kennedy-Shaw, Lumber Co. v. 
Rriet,.113 Cal. 291, 45 P 336; Larkin 
v. Pederson, 71 Wash. 116, 127 P 844, 

[a] Rule applied.—Where a ma- 
terialman had failed to perfect his 
lien on the fund due a contractor, it 
was error to provide that such fund 
should not be paid to the contractor’s 
assignee until the materialman’s 
judgment was paid. Larkin v. Peder- 
son, 71 Wash. 116, 127 P 844, 

41. Continental, etc. Trust, etc., 
Bank v. Corey Bros. Constr. Co., 208 
Med. 4976,,1264 CCA, 64. 

42. Grundeis v. Hartwell, 90 Ill. 
324; Lunt vy. Stephens, 75 Ill. 507; 
Tracy v. Rogers, 69 Ill. 662; Croskey 
v. Corey, 48 Ill. 442; Inter-State 
Bldg., ete., Assoc. v. Ayers, 71 Ill. A, 
529 [aff 177 Ill. 9, 52 NE 342); Ogle 
v. Murray, 3 Ill. A. 348; Burns v. 
Sholl, 111 Nebr. 628, 197 NW 3893; 
Kenney v.. Apgar, 93 N. Y.. 5389; 
Schultze v. Goodstein, 82 App. Div. 
316, 81 NYS 946. [rev on other 
grounds 180 N. Y. 248, 73: NE 21]. 

[a] Where a cross bill by a party 
to a suit to enforce a mechanic’s lien 
asks the court to decree a sale of 
the property to pay a mortgage held 
by him, the court will determine the 
priority of the outstanding. liens 
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[§§ 735-737 


there are several mechanics’ liens or other encum- 
brances on the property, it is proper for the court 
to fix the order of priority and direct payment ac- 
cordingly,42 and it has been held that the court 
should determine the priorities before decreeing a 
sale, and not merely decree a sale and direct that 
the proceeds be brought into court.*? 
adjudicating the priority of defendant’s lien or in- 
terest is improper where not justified by the plead- 
ings and evidence.** 

[§ 737] d. Personal Judgment—(1) In General. 
As has been noted, the remedy by way of enforce- 
ment of a mechanie’s lien is ordinarily regarded as 
cumulative,*® and as a rule in an action to enforce 
a lien there may be both a judgment establishing 


But a decree 


the lien and providing for the foreclosure thereof 


A federal 


the statutes.*” 


upon the property, and decree their 
payment in the proper order. Inter- 
State Bldg., ete., Assoc. v. Ayers, 71 
Ill. A. 529. 

43. Lunt vy. Stephens, 75 Ill. 507; 
Tracy v. Rogers, 69 Ill. 662; Iaege v. 


Bossieux, 15 Gratt. (56 Va.) 838, 76 
AmD 189. 
44, Hartfield v. Howard, 180 Cal. 


376; 18t Py-385. 

{a] Saving rights.—Where it ap- 
pears from the answer that defend- 
ant claims an interest prior and ad- 
verse to plaintiff’s lien, the court can 
specify in its decree that it is made 
without prejudice to the adverse 
rights of defendant. Hartfield v. 
Howard, 180 Cal..376, 181 P 385. 


45. See supra § 503. 
46. Ala.—lLavergne v. Evans Bros. 
Constr. .Co:, 166 Ala. 289, 52 S 3185 


MecGeever v. Harris, 148 Ala. 503, 41 
S 930; Copeland v. Dixie Lumber Co., 
4 Ala. A. 230,57 S 124. 

Cal.—McMenomy v. White, 115 Cal, 
339, 47 P 109; Farnham v. California 
Safe Deposit, etc., Co., 8 Cal. A. 266, 
Sa a ose 

Fla.—Stringfellow v. Coons, 57 Fla. 
158, 49 S 1019, 131 AmSR 1089; Mce- 
Donald v. Erwin, 53 Fla. 1079, 43 S 
872; West'v. Grainger, 46 Fla. 257, 
35.8 91. 

Ga.—Parish v. Murphy, 51 Ga, 614; 
Brown v. Marbut-Williams Lumber 
Co., (A.) 129 ‘SE 575; Few v. Adams, 
30 Gas An 9%” 117 Si 3835. 

Ida.—Blake v. Crystalline Lime Co., 
34 [dan 63%,.a2l0r) 1200! d 

Ill.—Illinois Malleable Iron Co. v. 
Brennan, 174 Ill. A. 388. 

Ind.—Martin v. Berry, 159 Ind. 
566, 64 NE 912. 

Ky.—Dersch v. Miller, 137 Ky. 89, 
122 SW 177, 124 SW 362. 

Mo.—Hill v. Chowning, 93 Mo. A. 
620, 67 SW 750. 

Nebr. —- McHale v.. Maloney, 67 
Nebr. 532, 93 NW 677;, Pickens v, 
Polk, 42 Nebr. 267, 60 NW 566. 

Nev.—State v. Moran, 42 Nev. 356, 
176 P 413; State v. Breen, 41 Nev. 
516,.,173. P,555. 

N. Y.—A. Hall Terra Cotta Co. v. 
Doyle, 133 N.-Y. 603, 30 NE 1010 [aff 
16 NYS 3884]; Glen Cove Granite Co. 
v. Costello, 65 App. Div. 43, 72 NYS 
531; Ringle v. Wallis Iron Works, 8&6 
Hun 153, 38 NYS 398 [aff 155 N.Y. 
674 mem, 49 NE 1103 mem]; Kruger 
v. Braender, 3 Misc. 275, 283 NYS 324 
[aff 1 Misc. 509, 20 NYS 991]. But 
compare Murphy y. Watertown, 112 
App. Div. 670, 673, 99 NYS 6 (where 
it was Said that, under Code Civ. 
Proc. § 3412, “a personal judgment 
can be recovered by the plaintiff only 
in case he fails to establish a valid 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, ° 


and also a personal judgment in favor of claimant 
against the party directly liable to him,*® provision 
for such relief being sometimes expressly made in 
In order that the court may render 
a personal judgment it must of course have acquired 
jurisdiction of the person of defendant,** and the 


lien’’), 

Oh.—Knauber v. Fritz, 5 Oh. Dec. 
(Reprint) 410, 5 AmLRec 432, 1 Cine 
LBul 362. 

Okl.—Alberti v. Moore, 20 Okl. 78, 
by P 5438, 14 LRANS 1036 [cit 

VC]. 

Wash.—Pacific Iron, etc., Works v. 
Goerig, 55 ‘Wash. 149, 104 °P 151; 
Rasmusson vy. Liming, 50 Wash. 184, 
96 P 1044; Littell v. Miller, 8 Wash. 
566, 36 P 492. 

B. C.—Sayward v. Dunsmuir, 11 B. 
C. 375, 2 WestLR 319. 

[a] Rule applied.—(1).A personal 
judgment against defendant and a 
judgment that plaintiff ‘had a good 
and valid lien... and but for the 
filing of the bond ... would be en- 
titled to a judgment foreclosing, 
etc.,’); may "be. had. WA. =Hall Serra 
Gotta’ Cov iw, Doyle, Tes Ne ye, Uses 
605, 30 NE 1010 [aff 16 NYS 384 
mem]. (2) A judgment against a 
husband for building material fur- 
nished on his and the contractor’s 
credit, and used on his wife’s prop- 
erty, and against her enforcing the 
lien, is proper, although the contrac- 
tor is not a party to the judgment, 
where the debt was contracted by the 
husband as the undisclosed agent for 
his wife, he being ostensibly owner 
of the property. O’Neil Lumber Co. 
v. Greffet, 154 Mo. A. 33, 133 SW 113. 

Against whom personal judgment 
rendered see infra § 740. 

Deficiency judgment see infra § 739, 

47. See statutory provisions. 

48. Ark.—Williams vy. Humphrey, 
134 SW 939. 

Ida.—Blake v. Crystalline 
Co... ot olda. 6375 022i ee Oe 

Ill.—Boothman y. Wulfing, 194 Ill: 
A. 289; Illinois Malleable Iron Co. v. 
Tompary, 176 Ill. A. 263. 

Sos ae ombeek v. Devorss, 19 Mo. 
A. 38. 

Mont.—Richards yv. Lewisohn, 19 
Mont. 128,.47 P 645. : 

N. Y.—Holl v. Long, 34 Misc, 1, 68 
NYS 522. 

Wis.—Dusick  v. 118 
Wis. 240, 95 NW 144. 

Wyo.—Phelan v. Cheyenne Brick 
ie 26 Wyo. 493, 188 P 354, 189 P 

[a] Service of pleading demand- 

St. (1898) 


Lime 


Meiselbach, 


relief.—Under Rev. 
§ 2656a, prohibiting affirmative relief 
in favor of one defendant against 
another defendant unless the plead- 
ing demanding it is served on de- 
fendant against whom it is sought; 
and §§ 3321-3326, regulating the fore- 
closure of mechanics’ liens, and pro- 
viding a scheme adapted to an equal 
sharing among lien claimants which 


§§ 737-738] 


judgment must be supported by the pleadings,*® evi- 
However, where the statu- 
tory proceeding is wholly in rem, a personal judg- 
ment cannot be rendered,®? and in some jurisdic- 
tions there can be no personal judgment with exe- 
cution until after the foreclosure sale.*? 


dence,°° and findings.°*! 


judgment against the owner for 


breach of the contract cannot be recovered in an 
action to enforce a mechanic’s lien,®°* unless ex- 
pressly authorized by the statute,>> nor can a judg- 
ment be rendered against the owner requiring the 
specific performance upon his part of an agreement 
to convey certain real estate in part payment for the 


work done.*6 


Necessity. A personal judgment against the party 
personally liable for the labor or materials is not 
necessary to support the lien;>7 but it has been held 
that where claimant does not take a personal judg- 
ment against his debtors, who are parties to the suit 


allows one to bring an action, to 
which all the others are made par- 
ties, for the purpose not only of 
establishing and satisfying plaintiff’s 
own claim, but also of ascertaining 
the amounts of the other liens with 
which plaintiff must share in the pro- 
ceeds of the liened property, a de- 
fendant lien claimant is entitled to 
a judgment establishing his lien and 
authorizing him to share in the pro- 
ceeds of the liened property, without 
serving on the debtor defendant an 
answer demanding such relief, but 
he is not entitled to a personal judg- 
ment against the debtor defendant 
unless he serves an answer on him 
demanding such judgment. Dusick 
ve Meiselbach, 118 Wis. 240, 95 NW 
144 ‘ 


[b] Submission to jurisdiction.— 
-(1) Where “legal service” of the sum- 
mons has been made upon a nonresi- 
dent builder, and such builder then 
appears generally in the action or 
makes defense upon the merits, he 
thereby submits himself to the juris- 
diction of the court, and if the ver- 
dict goes against him, the resulting 
judgment is to be a “general” judg- 
ment binding upon such builder in 
personam. Smith v. Colloty, 69 N. 
J. L. 365, 55 A 805. (2) Where the 
equitable owner who contracted for 
the erection of the buildings appears 
and denies the debt, a personal judg- 
ment may be rendered against him, 
which is enforceable by execution. 
Hallahan v. Herbert, 4 Daly 209, 11 
AbbPrNS 326 [aff 57 N. Y. 409]. 

49. Ida.—Blake Vv. 
Lime Co., 37 Ida. 637, 221 P 1100. 

Nev.—State v. Moran, 42 Nev. 356, 
176 P 4138; State v. Breen, 41 Nev. 
516, 173 P 555. 

N. Y.—Tradesman’s Nat. Bank Vv, 
Boldt, 155 App. Div. 72, 189 NYS 531; 
Wood Mfg.,' sete., ° Co... v. Johnstone, 
148 App. Div. 747, 1833 NYS 422; Daxe 
v. Hajek, 56 Misc. 673, 107 NYS 601; 
Holl v. Long, 34 Misc. 1, 68 NYS 522. 

Okl.—Hutchinson Lumber Co. v. 
Scrivener, 91 Okl. 2938, 217 P 854. 

Tex.—Compton vy. Jennings Lum- 


ber Co., (Civ. A.) 266 SW _ 569; 
Oyoes v. Caraway, (Civ. A.) 110 SW 
47 


Utah. — Voiker-Scowcroft Lumber 
Co. v. Vance, 36 Utah 348, 103 P 970, 
24 LRANS 321, AnnCas1912A 124. 

Wash.—Pacific Iron, etc., Works v. 
Goerig, 55 Wash. 149, 104 P 151. 

Wis.—Laycock y. Parker, 103 Wis. 
161, 79 NW 327. 

[a] Demand of deficiency judg- 
ment after sale is not _ sufficient. 
Volker-Scowcroft Lumber Co. v. 
Vance, 36 Utah 348, 103 P 970, 24 
LRANS 321, AnnCas1912A 124. 

50. Illinois Malleable Iron Co. v. 
Tompary, 176 Ill. A. 263; Orrell vw. 
Snyder, 174 Ill. A. 239; Pacific Iron, 
etc., Works v. Goerig, 55 Wash. 149, 
LO4eP 251. 

51. Meehan v. Zeh, 77 Minn. 63, 
79 NW 655; Hunt v. Owen Bldg., etc., 


Crystalline | 
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demand.®8 
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prayer.®° 


[§ 738] (2) Failure to Establish Lien.*+ 
sonal judgment in favor of claimant against his 
debtor may under the practice more generally fol- 
lowed be rendered, although claimant fails to estab- 
lish or maintain his alleged lien.®? 
ever, is not universal and a personal Judgment. will 


Co., (Mo. A.) 219 SW 138. 

52. Norton v. Sinkhorn, 61 N. J. 
Eq. 508, 48 A 822, 68 N. J. Ha. 318, 
50 A 506; Metz v. Critcher, 83 S. C. 
396, 65 SE 394, 

53. ‘Stone v. Tyler, 173 Ill. 147, 50 
NE 688; Maxim v. Thibault, 124 ‘Me. 
201, 126 A 869; Baxter Sash, etc., Co. 
vs ‘Ornes, 130 Minn. 214, 153 NW 
594, 

[a] Absence of prejudice.—HEntry 
of a personal judgment against a 
principal contractor with immediate 
execution in favor of a lien claim- 
ant, who had released his lien, was 
not error, where no prejudice could 
result to the debtor therefrom. Bax- 
ter Sash, etc., Co. v. Ornes, 130 Minn. 
214, 153 NW 594, 

54. Paturzo v. Shuldiner, 125 App. 
Div. 636, 110 NYS 137; Doll v. Coo- 


gan, 48 App. Div. 121, 62 NYS 627 
{aff 168 N. Y. 656 mem, 61 NE 1129 
mem]. 


No lien for damages See Supra § 75. 

55. Marsh v. Mick, 159 Ill. A. 399. 

56. Dowdney v. McCullom, 59 N. 
Y. 367 (where the owner by failure 
to perform after demand has ren- 
dered himself liable to pay in money, 
the court can only determine the 
amount of the owner’s liability in 
money and render judgment there- 
for). 

57. Russ Lumber, etc., Co. v. Gar- 
rettson, 87 Cal, 589, 25 P 747 [dist 
Phelps v. Maxwell’s Creek Gold Min. 
Co., 49 Cal. 336]; Holland v. Cun- 
liff, 96 Mo. A. 67, 69 SW 737. 

58. Hill v. Chowning, 93 Mo. A. 
620, 67 SW 750. 

59. Lowe v. Turner, 1 Ida. 107. 

60. Redd v. Todd, 209 Ala. 56, 95 
S 276. 

61. Against whom judgment ren- 
dered see infra § 740. 

62. Ala.—Lavergne v. Evans Bros. 
Constr. Co., 166 Ala. 289, 52 S 318; 
Sullivan Timber Co. v. Brushagel, 111 
Ala. 114, 20 S 498; Bedsole v. Peters, 
79 Ala. 133. 

Ark.—Brugman Vv. McGuire, 32 Ark. 
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Cal.—Miller v. Carlisle, 127 Cal. 
327, 59) PP) 7865) Marchant’ v." Hayes, 
L208- Cally ws, 52 P 154; Lacore ‘v. 
Leonard, 45 Cal. 394; Los Angeles 
Pressed Brick Co. v. Higgins, 8 Cal. 
A, 514, 97 P 414, 420. 

Colo.--Finch v. Turner, 21 Colo. 
287,'40 PP 565; St. Kevin Min, Co. v. 
Isaacs, 18 Colo. 400, 32 P 822; Can- 
non y. Williams, 14 Colo. 21, BE P 456. 
But see Hart, etc., Corp. v. Mullen, 
4 Colo. 512; Barnard v. McKenzie, 4 
Colo. 251 (both under prior statutes). 


Dak.—MecCormack y. Phillips, 4 
Dak. 506, 34 NW 39. 
Fla.— west v. Grainger, 46 Fla. 


2ot, oo Sole 

Ida.—Blake v. Crystalliné Lime Co., 
37 Ida. 637, 221. P 1100: 

Ind.—McDaniel v. Weaver, 14 Ind. 
517. 

Kan.—Haight v. Schuck, 6 Kan. 
192. 
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and within the jurisdiction of the court, he cannot 
prosecute another and separate suit for the same 


Joint liability. A separate personal money judg- 
ment cannot be entered by default against one of 
two defendants who are jointly liable.®® 

General indebtedness. Where the proceeding is in 
equity to establish a lien for materials and its pri- 
ority to a mortgage executed by the builder upon the 
premises, a personal judgment against the builder 
cannot be had based upon a general indebtedness of 
the builder notwithstanding there is a general 


A. per- 


The rule, how- 


Minn.—Smith y. Gill, 37 Minn, 455, 
35 NW 178..: 

Mo.~Williams v. Porter, 51 Mo. 
441; Mulloy v. Lawrence, 31 Mo. 583; 
Patrick v. Abeles, 27 Mo. 184; Cahill 
v. McCornish, 74 Mo.’ A. 609. 

Mont.—Western Plumbing Co. v. 
Fried, 338 Mont. 7, 81-P 394; Aldritt 
Vv. Panton, 17 Mont. 187, 42 Peo 


Goodrich Lumber Co. vy. Davie, il 
Mont. 76, 32 P 282. 
N. J.—Tomlinson vy. Degraw, 26 
NSrd PAST 3% 
C.—Hildebrand v. Vanderbilt, 


N. 

Lae wN = Cl639.. 6h 1S. 1620, 

Tenn.—Dollman vy. Collier, 92 Tenn. 
660, 22 SW 741. 

Utah.— Volker- Scowcroft Lumber 
Co. v.. Vance, 86 Utah 348, 103 P 970, 
24 LRANS 321, AnnCasi912A 124. 

Va.—Carter v. Keeton, 112 Va. 307, 
71 SE 554; Johnston v. Bunn, 108 Va: 
490, 62 SE 341, 19 LRANS 1064. 


Wash, — Hallett Ven eins eas 
Wash. 457, 132 P 51; Pacific Iron, 
etc., Works v. Goerig, 55 Wash. 149, 


104 P 151; Spaulding v. Burke, 33 
Wash. 679, 74 P 829. See Littell v. 
Miller, 8 Wash. 566, 36 P 492. But 
see Hildebrandt v. Savage, 4 Wash. 
524, 30 P 643, 32 P 109; Hisenbeis 
v. Wakeman, 3 Wash. 534, 28 P 923 
(both under earlier statutes). 
Wis.—Ponti v. Eckels, 129 Wis. 26, 
108 NW 62; Security Nat. Bank v. 
St. Croix Power Co., 117 Wis. 211, 94 
NW 74; More v. Ruggles, 15 Wis. 


275. - 
Wyo.—Wyman v. Quayle, 9 Wyo: 
326, 63 PAIS: 
Ont. —Johnson, etc., Co. v. Canadian’ 
Northern R. Co., 43 Ont. L. 10 [app 
allowed on other grounds 44 Ont. L: 


533, 47 DomLR 75); Kendler -v. 
Beruateck. 33 Ont. L. 351, 22 DomLR 


See Koepke v. Dyer, 80 Mich. 311, 
45 NW 143 (holding that, where a 
judgment was rendered for a certain 
amount which was declared to be a 
lien on defendant’s real estate, and 
subsequently the Lien Law was held 
unconstitutional, the judgment should 
be vacated in so far as it created a 
lien, but the personal judgment 
against defendant should _ stand). 
Compare Sharon v. Fee, 203 Mich. 
152, 168 NW 1045, 1046 (where it was 
held that, where action is brought 
to foreclose a lien that has been re- 
leased, instead of a dismissal of the 
bill as to some defendants and per- 
sonal judgment for plaintiff as to 
others on an independent promise to 
pay plaintiff’s claim, there should be 
a dismissal as to all, plaintiff’s claim 
against such defendants being the 
cause of action on an independent 
promise, the court saying: “Because 
a court of equity is given jurisdic- 
tion to foreclose a mechanic’s lien 
and may bring before it the claim- 
ants and owners and all contractors 
and materialmen interested, it does 
not follow that it may conclude 
every matter asserted by plaintiffs 
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not be entered in some jurisdictions,°* more particu- 
larly where the distinction between law and equity 
is retained and the lien proceeding is in equity.®* 
Although the jurisdiction of the court rests upon 
the fact that the proceeding is for the foreclosure 
of a lien, the amount in controversy being such 


against them, find there is no lien, 
and yet give plaintiffs a judgment 
against some ot the defendants upon 
an independent promise’). — 

[a] In New York (1) since the 
enactment of the provision contained 
in Code Civ. Proc. § 3412, where a 
plaintiff fails to establish a lien be- 
cause the notice of lien does not 
comply with the statute or a com- 
plaint is found insufficient because 
it does not allege facts sufficient to 
constitute a cause of action to en- 
force a mechanic’s lien, but the com- 
plaint contains allegations sufficient 
to constitute a cause of action tor 
goods sold and delivered or labor 
performed, a personal judgment may 
be recovered as in an action on a 
contract. . Cummings vy. Broadway- 
94th St.” Réalty ‘Co:;,Inc:, 233>.N. Ys 
407, 1385 NE 832 [mod 196 App. Div. 
194 MSTA INY S576.) 5. Di = Menna. iv. 
Cooper, etc., Co., 220 N. Y¥. 391, 115 
NE 993 [mod 163 App. Div. 948, 148 
NYS 1112]; Abbott v. Easton, 195 
N. Y. 372, 88 NH 572 [rev 122 App. 
Div. 274, 106 NYS 970]; Uvalde As- 
phalt Pay. Co. v. New York, 191 N. 
Y. 244, 84 NE 88; Brigham v. Duany, 
21 ADD a Dive. 86954 207 ern Ss: hea; 
Reimer v. Naughton, 191 App. Div. 
711, 182 NYS-70; Prime v.. Hughes, 
174 App. Div. 406, 159 NYS 1041; 
Boynton Furnace Co. v. Trohn, 141 
App. Div. 773, 126 NYS 695; Jones v. 
Dodge, 137 App. Div. 8538, 122 NYS 
815; Shaw y. Wilke, 137 App. Div. 
513, 121 NYS 745; Woolf v. Schaefer, 
103 App. Div. 567, 93 NYS 184 [rev 
41 Misc. 640, 85 NYS 205]; Ryan v. 
Train, 95 App. Div. 73, 88 NYS 441; 
Steuerwald y. Gill, 85 App. Div. 605, 
83 NYS 396; Terwilliger v. Wheeler, 
81 App. Div. 460, 81 NYS 173; Brad- 
Tey, .etc.,1.Co.. v.. Pacheteau, 71 ‘App. 
Div. 148, 75 NYS 531 [rey on other 
grounds 175 N. Y. 492 mem, 67 NE 
1080 mem]; Weaver Hardware Co. v. 
Solomovitz, 98 Misc. 413, 163 NYS 
121; Pearce v. Knapp, 71 Misc. 324, 
127 NYS 1100; Spring v. Collins 
Bldg., etc,, Co., 60 Misc. 239, 113 NYS 
29; Weiss v. Kenney, 59 Misc. 279, 
112 NYS 287; Clapper v. Strong, 41 
Misc. 184,,83 NYS 935 [aff 90 App. 
Div. 536, 85 NYS 748]; New Jersey 
Steel, etc., Co. v. Robinson, 33 Misc. 
361, 68 NYS 577 [aff 60 App. Div. 69, 
69. NYS: 728]; Case v. Bohanski, 163 
NYS 772; Van Nest Woodworking Co. 
v. Minka, 116 NYS 619. (2) Such a 
statute does not require, but merely 
authorizes, a mechanic’s lienor to 
litigate issues in a lien foreclosure 
suit with reference to claims against 
defendant which are not covered by 
the mechanic’s lien. Koeppel v. Mac- 
beth; 97 App. Div. 299, 89 NYS 969. 
(3) Prior to this statute, the authori- 
ties were in conflict and the question 
not. definitely settled. Thomas v. 
Stewart, 132 N. Y. 580, 30 NE 577 [aff 
10 NYS 874]; Weyer v. Beach, 79 N. 
Y. 409 [aff 14 Hun 231]; Burroughs v. 
Tostevan, 75 N. Y. 567 [rev 2 AbbN 
Cas 333]; Clacius v. Black, 67 N. Y. 
563 [rev 4 Hun 91]; Darrow v. Mor- 
gan, 65 N. Y. 333; McGraw v. God- 
frey, 56 N. Y. 610; Glacius v: Black, 
50 N. Y. 145, 10 AmR 449; Maltby 
v. Greene, 3 Abb. Dec. 144, 1 Keyes 
548; Castelli v. Trahan, -77 App. Div. 
472, 78 NYS 950; McDonald v. New 
York, 58 App. Div. 73, 68 NYS 462 
[aff 29 Misc. 504, 62 NYS 72, and rev 
on other grounds 170 N. Y. 409, 68 
NE 437]; Wick v. Ft. Plain, ete., R. 
Col, 27 App,. Diy. 5/7, 50 INYS 1479; 
Grant v. Vandercook, 57 Barb. 165, 
8 AbbPrNS 455; Crouch v. Moll, 3 
Silv. Sup. 601, 8 NYS 1838; Altieri v. 
Lyonj59: iN; Y., Super, 2410;, 13. NYS 
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Super. 


Donnelly v. Libby, 31 N. 
269; Childs v. sostwick, 12 
Daly 15, 65 HowPr 146; Hickey v. 
O’Brien, 11 Daly 292; Fogarty v. 
Wick, 8 Daly 166; Schaettler v. Gar- 
diner, 4 Daly 56, 41 HowPr 243 [app 
dism 47 N. Y. 404]; Barton v. Her- 
man, 3 Daly 320, 8 AbbPrNS 399; 
Sinclair v. Kitch, 3 E. D. Smith 677; 
Grogan v. New York, 2 E. D. Smith 
693; Nussberger v. Wasserman, 40) 
Misc, 1/20, 81. NYS 295; Gallick wv. 
tingelhardt, 36 Misc. 269, 73 NYS 309; 
Coay v. White, 34 Misc. 638, 70 NYS 
589; Scerbo v. Smith, 16 Misc. 102, 38 
NYS 570; Jones v. Walker, 16 AbbPr 
NS 359 note; Kelsey v. Rourke, 50 
HowPr 3815. (4) The statutory per- 
mission for a personal judgment has 
been applied to support a judgment 
for the value of work actually per- 
formed when plaintiff was refused 
permission to complete a_ building. 
Spring v. Collins Bidg., etc., Co., 60 
Misc. 239, 113-NYS 29. 
rialman, who failed to establish a 
lien because of failure to make a pur- 
chaser a party defendant, was en- 
titled to a personal money juagment 
against a corporate vendor which in- 
curred the indebtedness. Spitz v. 
Brooks, 210 App. Div. 438, 206 NYS 
313. (6) Demand for deficiency 
judgment and for other proper relief 
is sufficient. Pearce v. Knapp, 71 
Mise. 324, 127 NYS 1100. (7) Per- 
formance must be alleged. Weaver 
Hardware Co. v. Solomovyvitz, 98 Mise. 
413, 168 NYS 121. (8) A complaint 
which does not state a cause of ac- 
tion to enforce a lien because of in- 
sufficient notice, but which sustains 
a common-law action for the debt, 
authorizes a personal judgment, as 
against a demurrer, although the 
complaint so far as it seeks the en- 
forcement of the lien is demurrable. 
Henderson vy. Jackson Amusement 
Co., 158 App.Div.. 374,142 NYS 701. 
(9) The statute applies to actions to 
enforce liens for public as well as 
private improvements, and ‘\ where 
plaintiff failed to establish his lien 
for materials furnished for a school- 
house, he was nevertheless entitled 
to recover a_ personal judgment 
against such of defendants as were 
indebted to him. Terwilliger v. 
Wheeler, 81 App. Div. 460, 81 NYS 
173 [dist McDonald v..New York, 29 
Misc. 504, 62 NYS 72 (aff 58 App. Div. 
73, 68 NYS 462 [rev on other grounds 
170 'N. Y. 609, 63 NE 437])]; Smith 
v. New York, 32 Misc. 380, 66 NYS 


686. 

[b] Nonsuit.—Where a mechan- 
ie’s lien is invalid, but plaintiff, suing 
to establish it, states a cause of ac- 
tion for money due and the proof 
sustains it, he is entitled to a per- 
sonal judgment, and it is error to 
grant a nonsuit. Wertz v. Lamb, 43 
Mont. 477, 117 P 89. 

[c] Demand for jury trial.—(1) 
Where no demand for a jury trial 
was made as to that issue, the court 
may render a personal judgment for 
a portion of the claim found not 
lienable.. Gray vv. Hickey, 94 Wash. 
870, 162 P 564. (2) If defendant 
moved for a jury trial on the legal 
questions, it might properly’ be 
granted. Pacific Iron, ete., Works 
Vv; .Goerizg,)* 55) Wiashae 49,5 1045 .e 


15d 

[d] Where the account contains 
nonlienable items included through 
mistake, a personal judgment may be 
given for the amount thereof. Pow- 
ell v. Nolan, 27 Wash. 318, 67 P 712, 
68 P 389. 

[e] Consolidated action.—A claim- 
ant made a party to a consolidated 


(5) A mate- | 
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that jurisdiction would not exist of a mere money 
demand therefor, the court is not deprived, accord- 
ing to the authorities, of the power to enter a 
personal judgment because of the failure of the lien 
The contrary view, however, has also. 
Conversely, it has been held that, 


Y.; action may have a personal judg- 


ment on abandonment of his lien 
claim. Hallett v. Phillips, 75 Wash. 
451g doe Dill 

i Proceeding to reform and 
foreclose.—Under Comp. St. § 7354, 
contemplating that an erroneOus as- 
sertion of a right to a mechanic’s 
lien shall not impair or affect the 
right tg recover in assumpsit, where 
on complaint to reform and foreclose 
a claim of a mechanic’s lien, the 
court finds plaintiff not entitled to 
have the claim of the lien reformed, 
and that it is not sufficient as a lien, 
but finds that claimant is entitled 
to a money judgment for wages, it 
may give judgment for value ot serv- 
ices, if the complaint states sufficient 
facts to support such judgment. Lus 
v. Pecararo, (Ida.) 238 P 1021. 

63. . S.—Russell v. Hayner, 130 
Fed. 90, 64 CCA 424. 

Ill.—Turnes vy. Brenckle, 249 Ill. 
394, 94 NE 495; Green v. Sprague, 120 
Ill. 416, 11 NE 859 [aff 18 lll. A. 476]; 
McCarthy v. Neu, 938 Ill. 455; Quinn 
v. Allen, 85 Ill. 39; Bouton v. Me- 
Donough County, 84 Ill. 384; District 
No. 3 Bd. of Education vy. Neiden- 
berger, 78 Ill. 58; Calumet Concrete 
Constr. Co. v. Fillipovich, 227. Ill. A. 
250; I. Lurya Lumber Co. v. Goldberg, 
198 Ill. A. 374; Inter Ocean Cabinet 


Co. vs Mclaughlin, 169 Ill: A. 559; 

Elgin, ete., R. Co. v. Northwestern 

Nat. Bank, 165 Ill. A. 35. 
Iowa.—Loring v.° Small, 50 Iowa 


271, 32 AmR 136. 
Miss.—Hursey v. Hassam, 45 Miss. 


133. 
Tex.—Muller y. McLaughlin, 37 
Tex. Civ. A. 449, 84 SW 687. 


[a] Rule applied.—The filing of a 
claim for a mechanic’s lien does not 
fix a lien if the account was not filed 
in time nor confer authority to in- 
stitute a suit by virtue of a lien in 
a particular county. Van Horn 
Trading vCox val, Days (LexseiGivieAD 
148 SW 1129. F. 

[b] A statute providing for such 
a judgment has been held unconstitu- 
tional as class legislation and depriv- 
ation of right to trial by jury. 
Turnes v. Brenckle, 249 Ill. 394, 94 
NE 495; Novak: v. Kruse, 211 Ill. A, 
274 [rev on other grounds 288 Ill. 
363, 123 NE 519]. See Peterson v. 
Mayer, 142 Ill. A. 257 (decided under 
such a statute). 

64.,. Ming’ Yue vy. Coss Bay, 
Reyvetes, Conet24 Oret3025 i338 P eesti: 
Atlantic Terra Cotta Co. v. Moore 
Constr. Co., 73 W. Va. 449, 80 SE 924. 
But see Burness v. Honeyman Hard- 
ware Co., 72 Or. 498, 143 P 641 (hold- 
ing that, although a court refused 
to enforce a mechanic’s lien, it prop- 
erly retained jurisdiction to compel 
payment of plaintiff's claim from a2 
fund due from the owner to the con- 
tractor). 

65. Robinett v. Brown, 167 (Cal. 
735, 141 P 368; Ransome-Crummey 
Co. v. Martenstein, 167 Cal. 406, 139 
P 1060; Mannix v. Tryon, 152 Cal. 31, 
91 P 983; Becker v: Santa Clara 
County Super. Ct., 151 Cal. 313, 90 
P 689 [overr Miller v. Carlisle, 127 


ete, 


Cal. 327, 59 P 785]; L. W. Blinn Lum-’ 


ber Co. v. Pioneer Drain. Dist., 50 
Cal, VAC e86454 195" Pe Tb0kGlarkesve 
Cannon, 18 Oh. Cir. Ct. N: S. 458. 

66. Cameron v. Marshall, 65 Tex. 
73) Barnes tiv.n White) 53 mex w628) 
Muller v.. McLaughlin, 37 Tex. Civ. 
A. 449, 84 SW 687; Tian v. Lloyd, 21 
Tex. Civ. A. 433, 52 SW 982; Revel- 
stoke Sawmill Co. v. Cabri Cons. 
School Dist., 18 Sask. L. 52, [1924] 
EP Panini 472, [1924] .1 WestWkly 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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where the lien claith exceeds the court’s jurisdiction 
but the claim for personal judgment does not, the 
personal judgment may be valid, although the judg- 
ment foreclosing the lien is void.®7 
of course, establish his claim in order to be entitled 
to a personal judgment,®* and a judgment rendered 
on failure to establish a lien cannot include any 
amount for attorney’s fees or costs incident to the 
preparation and filing of a lien notice.®9 
providing that a lenor failing for any-reason ‘‘to 
establish a valid hen,’’ in an action to enforce a 
mechanie’s lien may recover judgment in such action 
for such sums as are due him against any party to 
the action, does not authorize the entry of a personal [S$ 
judgment in proceedings to enforce a mechanic’s 
len in favor of one who never could have had a 
hen,’° or of one who never filed a lien and made no 


demand for a personal judgment.7! 
tiffs were never properly in court, 


67. Clark Williams Realty Co. v. 
Briggs, 164 Mo. A. 104, 148 SW 147. 

68. Aex v. Allen, 107: App. Div. 
182, 94 NYS 844 (where, in a suit to 
enforce a mechanic’s lien, defendant 
alleged nonperformance by plaintiff, 
and the reteree found that, at the 
time of filing the notice of lien 
plaintiff had not substantially per- 
formed the contract on his part, and 
plaintiff had filed no supplemental 
complaint, it was not competent for 
the referee to render a personal judg- 
ment for plaintiff on the ground that 
since the commencement of the ac- 
tion plaintiff had fulfilled his con- 


tract). 

69. Spaulding v. Burke, 33 Wash. 
679, 74 P 829. 

70. Thompson-Starrett Coy v. 
Brooklyn Heights Realty Co., 111 


App. Div. 358, 98 NYS 128; Mowbray 
v. Levy, 85 App. Div. 68, 69, 82 NYS 
959; Johnson Co. v. Canadian North- 
ern R. Co., 44 Ont. L. 533, 47 DomLR 
533 [allowing app 43 Ont. L. 10, 24 
CanRCas 294]. 

“JT construe the statute to mean 
that in a case where equity has juris- 
diction, where a mechanic’s lien was 
permissible and was filed, and it ap- 
pears on the foreclosure trial that in 
consequence of some technicality or 
informality the lienor must be de- 
feated on his lien, the court may, 
nevertheless, in the interest of sub- 
stantial justice, render a personal 
judgment. I think that the failure 
‘to establish a valid lien,’ which per- 
mits the lienor nevertheless to go 
on and to recover a money judgment, 
does not mean that this can be done 
if the plaintiff could never have had 
a lien at all; but that it applies to 
cases in which the lien has been de- 
feated by the lapse of time, the in- 
tervention of prior liens which eat 
up the fund, or some occurrence of 
like character or import, the effect 
of which is to prevent the creation 
of a lien to which the plaintiff would 
otherwise be entitled.’”” Mowbray v. 
Levy, supra. 

71. Freidenrich v. Condict, 124 
App. Div. 807, 109 NYS 526; Naneely 
v. New York ‘City, 119 App. Div. 376, 
105 NYS 976; Deane Steam Pump Co. 
v. Clark, 87 App. Div. 459, 84 NYS 
851, 84 App. Div. 450, 82 NYS 902. 

[2] Rule applied. —Code Civ. Proc. 
§ 3403, providing that the court may 
adjust and determine the equities of 
all the parties to the action, confers 
no authority on the court to award 
judgment on legal claims of a sub- 
paauant econtractor’s surety against 
the sureties of the original contrac- 
tor. Maneely v. New York City, 119 
App. Div. 376, 105 NYS 976. 

72. W. J. Trick Co. v. Ontario Pot- 
teries Co., 25 OntWN 369. 

73. Fresno Planing Mill Co. v. 
Manning, 20 Cal. A. 766, 130 P 196, 
Los Angeles Pressed Brick Co. v. 
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a personal judg- 
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Plaintiff must, 


a lien.7? 


A statute 


So where plain- 


Higgins, 8 Cal. A. 514, 97 P 414, 420; 
Floreth v. McReynolds, 205 Mo. A. 
148, 224 SW 995; Clark Williams 
Realty Co. v. Briggs, 164 Mo. A. 104, 
148 SW 147; Freidenrich v. Condict, 
124 App. Div. 807, 109 NYS 526. 

[a] For example.—iIn an action 
by subcontractors to foreclose a ine- 
chaniec’s lien for materials furnished 
in erecting a_ refrigerator plant, 
where the original contractors and 
their assignees were made parties 
defendant with the owners, but the 
lien was dismissed against’ the own- 
ers because there was nothing due 
the contractor, the subcontractors 
were entitled to a personal judgment 
against both the contractors and 
their assignees for the materials fur- 
nished. Freidenrich v. Condict, 124 
App: Div. 807, 109 NYS 526. 

{b] A mnonsuit as against the 
Owner because of the insufficiency 
of the lien claim does not defeat 
clamant’s right to a personal judg- 
ment against the contractor. Ken- 
nedy, ete., Lumber Co. v. Dusenbery, 
116 Cal. 124, 47 P 1008. 

{c] In assumpsit by a subcontrac- 
tor against the owner and contractor, 
where no lien is established against 
the owner, judgment may be rendered 
against the contractor. Voightmann 
v. Cross-Conklin Co., 183 Ill. A. 312. 

[d] Loss of lien by lapse of time. 
—Where subcontractors, being made 
defendants, appear and prove their 
claims without objection by the con- 
tractor, and then allow their claims 
to expire during the pendency of the 
action without an order of court con- 
tinuing them, their claims should be 
dismissed as to the owner, with costs, 
as for want of prosecution, but they 
should have judgment against the 
contractor for the amount of their 
claims, and costs, as upon failure tv 


answer. Morgan v. Stevens, 6 Abb 
NCas'(N. Y.) 356. 
{e] Declaratory judgment.—W here, 


in an action to enforce a mechanic’s | 


lien against a building, by reason of 
the owner of the property not being 
indebted to the contractor, claimant 
cannot have a lien under the Mechan- 
ics’ Lien Act, he is entitled to a 
declaratory judgment that the ad- 
ministrator of the contractor’s estate 
is, in the due course of administra- 
tion, liable therefor. Canadian 
Equipment, ete., Co. v. Bell, (Alta.) 
11 DomLR 821, 24 WestLR 415. 

74. Frey v. San Diego County 
Super. Ct., 22 Cal. Ai 421, 134 P 733. 
But see Hildebrand v. Vanderbilt, 147 
N. C. 639, 61 SE 620 (in an action 
against a contractor and the owner 
of a building to recover on the per- 
sonal liability of the owner for ma- 
terials furnished the contractor for 
the erection of a_ building; 
Revisal (1905) 
owner after due notice to retain from 


the money then due the contractor! ciency 


Order for payment by owner. 
its equitable powers it has been held that the court 
may direct the owner to pay the claim of a sub- 
contractor or materialman from a balance of the 
contract price in his hands, 
or materialman has given notice of his claim to the 
owner but fails to perfect his hen." 
739] (3) Deficiency Judgment.’® 
held that in an action to foreclose a mechanic’s lien 
the court may enter a personal judgment against 
the person directly lable to claimant for the balance 
of the claim remaining unpaid after a sale of the 
property and distribution of the proceeds,’® although 


under) 
§ 2021, requiring the} adjudged to 
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ment eannot be had.*? 

Action against owner and contractor. In an action 
against the contractor and the owner, a subcontrac- 
tor or materialman may have a personal judgment 
against the contractor, although he may fail as to 


In the exercise of 


where the subcontractor 


It is usually 


sufficient to satisfy such claim, 
which he shall pay directly to the 
materialmen, ete., it is error, upon 
judgment for plaintiff, to require the 
owner to pay into court any sum, as 
the judgment fixes the amount due, 
and execution, and not contempt pro- 


ceedings, issues if the judgment is 
not paid). 

fa] Basis of order.—Where a 
materialman has given the owner 


notice to retain the amount of his 
claim from the contractor, in ac- 
cordance with Code Civ. Proc. § 1184, 
and the owner offers no reason for 
not making payment, the court may 
order payment under § 572, author- 
izing such an order when one holds 
money admittedly due another. Frey 
v. San Diego County Super. 
Cali A 427 01341. 4333 

75. Against whom judgment ren- 
dered see infra § 740. 

76. Cal—kKennedy, ete, Lumber 
Co. v. Dusenbery, 116 Cal. 124, 47 
P 1008. 

D. C.—Davidson v. E. F. Brooks 
Co., 46 App..457; McCarthy v. Holt- 
man, 19 App. 150. 

Ti—sstonertv. by lers Aue lll wala 
50 NE 688 [rev 67 Ill. A. 17]; Green 
v. Sprague, 120 Ill. 416, 11 NE 859 
fare (8 Vile AS ca7Gh DistrictteNonss 
Bd. of Education v. Neidenberger, 78 
Ill. 58; Race v. Sullivan, 1 Ill. A. 94. 

Ilowa.—Loring Vv. Small, 50 Iowa 
271, 32 AmR 136. 

Schuck, 6 Kan. 


Kan.—Haight v. 
Sash, 7 ete, Co. v. 


192. 

Minn.—Baxter 
Ornes, 130. Minn. 214, 153 NW 594. 
Wor cae erhenen PA v. Hassam, 45 Miss. 

Nebr.—Durkee _ v. 73 
Nebr. 833, 103 NW 767. 

N. -—Ford v. Springer Land As- 
soc;, 8 N. M. 37, 41 PP 541 Tart 168 
We a ae 18 SCt 170, 42 L. ed. 562). 

Y.— Gilmour v. Colcord, 183 N:- 


ive Nas 76 NE 273 [mod 96 App. Div. 
358, 89 NYS 689]; Orr v. Wolff, 71 


Koehler, 


“App. Div. 614, 75 NYS 549; Althause 


v. Warren, 2 E. D. Smith 657. 
S. D.—Cole v. Custer County Agri- 


cultural, etce., AssSoc;°3 S. Dy 247252 
NW 1086. 

Wash.—Hildebrandt v. Savage, 4 
Wash. '624, W095P* 6438732" 4 109; 
Eisenbeis v. Wakeman, 3 Wash. 534, 
28 P 923. 

Wis.—Crocker v. Currier, 65 Wis. 


662. 27: NW 825; Edleman v. Kidd, 
65 Wis. 18, 26 NW 116. 

[a] Joint judgment.—Under stat- 
utes providing that a lien may be 
enforced, not only against the prop- 
erty, but also against a person liable 
for the debt upon which the lien is 
founded, and that a deficiency judg- 
ment may be docketed against any 
person liable therefor who shall he 
pay the same in like 
manner as in judgments for defi- 
in foreclosure cases, a defi- 
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it has been held that there can be no such judg- 
ment unless provided for by the statute,’” and on 
foreclosure of a lien on the property of a discharged 
bankrupt, the judgment should be for a sale of the 
property, but no deficiency judgment should be en- 
Where the statute provides that all judg- 
ments in favor of lienholders shall adjudge that 
the person personally liable for the amount of the 
judgment shall pay any deficiency which may re- 
main after a sale, no personal judgment for the 
amount due under the lien can be given until the 
rights under the lien are exhausted and then only 


tered.?® 


for the deficiency.’® 
Direction for execution. 


ciency judgment may be rendered 
against a person jointly liable with 
the owner of the premises for ma- 
terials furnished under an agreement 
to pay for them, if the proceeds of 
the property were not sufficient to 
satisfy the lien. Seary v. Wegenaar, 
120 App. Div. 419, 104 NYS 1055. 

{b] Im an action to subject a 
balance in the owner’s hands to pay- 
ment of the claim, a deficiency judg- 
ment may be rendered against the 
person directly liable to_ claimant. 
Bates v. Santa Barbara County, 90 
Cal. 543, 27 P 438. 

{c] ‘Time for application.—W here, 
on foreclosure of a lien, the property 
does not satisfy the amount of the 
elaim, an application for a deficiency 
judgment must be made within the 
time when the statute would bar 
an action on the note or account on 
which the lien is based, counting 
from the date of the confirmation of 
the sale of the property. Durkee v. 
Koehler, 73 Nebr. 833, 103 NW_ 767. 

77. Tenney v. Anderson Water, 
BUC wiCown Cia, Sa. eel wecon som Diidi 
Johnson v. Frazer, 20 S. C. 500. 

78. Moreau Lumber Co. v. John- 
son, 29 N. D. 113, 150 NW 563, LRA 
1915F 1132, AnnCas1917C 290. 

79. Revelstoke Saw Mill Co. v. 
Cabri Cons. School Dist., 18 Sask. L. 
52, [1924] 1 DomLR 472, [1924] 1 
WestWkly 282. 

80. Decker v. O’Brien, 1 App. Div. 
81,36 NYS 1079 [aff 159 N. Y. 553, 
54 NE 1090]; Althause v. Warren, 2 
E. D. Smith (N. Y.) 657. 


81. Cal.—Peterson v. Freiermuth, 
17\Cal, A. 609, 121 P'299, 
D, C.—Emack vy. Rusenberger, 8 


App. 249. 
Fla.—King v. Ramsey, 66 Fla. 257, 
638 S 439. 
Ill.—Bonney v. Ketcham, 51 Ill. A. 
821; Race v. Sullivan, 1 Ill. A. 94. 
Iowa.—Willverding v. Offineer, 87 
Towa 475, 54 NW 592, 
tears oennOnet v. Coste, 33 Mo. 
Mont.—Gilliam v. Black, 16 Mont. 


217, 40 P_ 308. 
N. M.—Pearce v. Albright, 12 N. M. 


202, 76 P 286. 
N. Y.—W. J. Elliott Co. v., Taps- 
cott, 167 App. Div. 910, 151 NYS 


1006; Altieri v. Lyon, 59 N. Y. Super. 
110, 13 NYS 617. 

S. D.—Fritschel v. Grosshauser, 24 
S. D. 129, 1283 NW 698. 

Tex.—Cleburne St. R. Co. v. Bar- 

ber, (Civ. A:) 180 SW 1176. 
[a] A lessor is not personally 
liable, because such, to a contractor 
for improvements made upon _ the 
premises under a contract with the 
lessee. Peterson v. Freiermuth, 17 
Cal. A. 609, 121 P 299; Cleburne St. 
R. Co. v. Barber, (Tex. Civ. A.) 180 
SW 1176. 

[b] Sureties.—The statute giving 
liens to materialmen does not au- 
thorize a personal decree for the 
value of the material against the 
sureties of the contractor’s bond. 
ae v. Ramsey, 66 Fla. 257, 63 S 

[ce] Conditions of building loan 
not imposing liability on lender.— 


It is proper to order 


MECHANICS’ LIENS 


a subcontractor, 


materialman, or 


The fact that a loan company, as a 
condition on which it would make a 
loan for the erection of buildings on 
land offered as security, required 
that the contemplated improvements 
should conform to plans submitted 
with the application for the loan, did 
not make the company a promoter of 
such improvements, so as to subject 
it to a direct liability to holders of 
mechanics’ liens created by reason 
of the improvements, to the extent 
of an amount paid by it out of the 
loan for a mortgage whic was a 
paramount lien on the land. Rogers 
v. Central L. & T. Co., 49 Nebr. 676, 
68 NW 1048. 

{d] Where debtor not identified 
by evidence.—Where, in an action by 
a subcontractor to enforce a lien, the 
evidence is vague as to who is his 
debtor for goods sold and delivered, 
a personal judgment may not be ren- 


dered. Kirschner v. Mahoney, 96 
NYS 195. 
fe] The court will be guided 


solely by the averments of the peti- 
tion in determining against whom an 
execution for the deficiency should 
be awarded, and no resort can be had 
to proof taken before the master to 


cure infirmities in the petition. Race 
v. Sullivan, 1 Ill, A. 94, 
{f] Provision for payment by 


husband and wife for improvement 
on wife’s land.—In an action against 
a husband and wife to enforce a lien 
on the wife’s land, it is not error to 
provide in the decree that the hus- 
band and wife pay the amount found 
due within a certain time and on de- 
fault the land bé sold, as this does 
not make the husband personally 
liable but merely provides a method 
by which a sale of the property may 
be avoided. Bumgartner v. Hall, 163 
Ill. 186, 45 NE 168 [aff 64 Ill. A. 45]. 

[g] Curing error by filing dis- 
claimer.—Error in ordering that if 
the property did not bring enough 
to satisfy the judgment, execution 
should issue against one not shown 
to be personally liable is cured by 
the execution creditor filing a- dis- 
claimer waiving any personal judg- 
ment. Pearce y. Albright, 12 N. M. 
202, 76 P 286. 

82. Ala.—Copeland vy. Dixie Lum- 
ber Co., 4 Ala. A. 230, 57 S 124. 

Cal.—Marchant v. Hayes, 120 Cal. 
137, 562 P 154; Kennedy, ete, Lum- 
ber Co. v. Dusenbery, 116 Cal. 124, 
47 P 1008; McMenomy v. White, 115 
Cal. 339, 47 P 109; Los Angeles 
Pressed Brick Co. v. Higgins, 8 Cal. 
A. 514, 97 P 414, 420. 

Iowa.—Sioux City Fdy., etc., Co. v. 
Merten, 174 Iowa 332, 156 NW 367, 
LRA1916D 1247. 

Mo.—Williams v. Porter, 51 Mo. 
441; Floreth v. McReynolds, 205 Mo. 
A. 143, 224 SW 995; Cahill v. McCor- 
nish, 74 Mo. A. 609. 

N. Y¥.—Gilmour v. Colcord, 183 N. 
Y. 342, 76 NE 273 [mod 96 App. Div. 


358, 89 NYS 689]; Hubbell v. 
Schreyer, 56 N. Y. 604, 15 AbbPrNS 
ve [rev 4 Daly 362, 14 AbbPrNS 


Tex.—Watson Co. v. Ogburn Gravel 
Co., 110 Tex. 161, 217 SW 3738. 


_o sn! 7 f. 


| [§§ 739-740 


that in ease of a deficiency on a sale of the property 
the sheriff certify the amount and plaintiff have 
execution therefor.*° 

[§ 740] (4) Against Whom Judgment Rendered. 
When personal judgment is rendered, it goes against 
the person who is directly liable to claimant apart 
from the lien and against such person only.** 


So 


materialman, or other person con- 


tracting with the contractor is entitied to judgment 
against the contractor,®? or judgment may be en- 
tered against the owner in favor of persons who 
contracted directly with him or to: whom he has 
become personally liable.®% 


But a subcontractor, 
workman between whom and the 


83. Ala.—Sullivan Timber Co. v. 
Brushagel, 111 Ala. 114, 20 S 498; 
Bedsole v. Peters, 79 Ala. 133. 
die een v. McGuire, 32 Ark. 

Colo.—Harris v. Harris, 18 Colo. 
A. 34, 69 P 309. 

Kan.—Southwestern Paint, ete., 
Co. v. Perkins, 90 Kan. 725, 186 P 
324; Haight v. Schuck, 6 Kan. 192. 

Ky.—Mcllvain v. Weingartner, 11 
KyL 722. > 

Mich.—Koepke y. Dyer, 80 Mich. 
311, 45 NW 143. } 

Minn.—Smith v. Gill, 37 Minn. 455, 
35 NW 178; Toledo Novelty Works v. 
Bernheimer, 8 Minn. 118. 

Mo.—Mulloy v. Lawrence, 31 Mo. 
583; Patrick v. Abeles, 27 Mo. 184. 


Mont.—Western Plumbing Co. v. 
Fried, 33 Mont. 7, 81 P 394. 

Nebr.—Durkee v. Koehler, 73 
Nebr. 833, 103 NW 767. 

N. J.—Tomlinson v. Degraw, 26 
N. J. L. 738. See Reeve v. Elmen- 


dorf, 38 N. J. L. 125 (materialman 
may maintain action at law againsce 
owner). 

N. M.—Ford v. Springer Land As- 
soc.,, 8 N. M. 37, 41 P 541 [aff 168 
U.S. 513, 18 SCt 170, 42 L..ed. 562]. 

N. Y.—Gilmour y. Colcord, 183 
N. Y. 342, 76 NE 273 [mod 96 App. 
Div. 358, 89 NYS 689]; Hubbell v. 
Schreyer, 56 N. Y. 604, 15 AbbPrNS 
300 [rev 4 Daly 362, 14 AbbPrNS 
284]; Orr v. Wolff, 71 App. Div. 614, 
Tor NYS» 549° 

Or.—Watson v. Noonday Min. Co., 
37 Or. 287, 55 P 867, 58 P 36, 60 P 


994. 
Tenn.—Doelman  v. Collier, 92 
Tenn. 660, 22 SW 741. 
Tex.—Watson Co, Ve Ogburn 
Gravel.'Co., 110 Texio16él, Diynsw 


373; Wilson v. Sherwin-Williams 
Paint: Co; 210) Dex 156,217 Sw S72 
[aff (Civ. A.) 160 SW 418]. 

Va.—Taylor vy. Netherwood, 91 Va. 
88, 20 SE 888. 

Wash.—Spaulding v. Burke, 383 
Wash. 679, 74 P 829. 

Wyo.—Wyman v. Quayle, 9 Wyo. 
326, 63 P 988. 

Man.—Wasdell v. White, 4 West 
LR 562, 

Ont.—Orr v. Robertson, 34 Ont. L. 
147, 8 OntWN 471, 23 DomLR 17. 

[a] Where the statute makes the 
contractor the agent of the owner, 
a personal judgment can be rendered 
against the owner. Watson v. Noon- 
day. Min. Co., 37 Or. 287, 55 P 867, 
58 P 36, 60 P 994. 

{[b] Who liable for. deficiency.— 
Where two married women became 
copartners for the purchase and im- 
provement of real estate and pur- 
chased land, the legal title being 
taken in the name of a third person, 
who appointed as his agent the hus- 
band of one of the copartners, who 
was also his wife’s agent, and such 
agent had the active management in 
constructing buildings, purchasing 
materials, etc., the contracts being 
made in the name of the legal owner, 
it was held that, although the co- 
partners and the legal owner were 
not technically partners, they were 
personally and jointly liable for any 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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§ 740] 


owner there is no privity of contract and in whose 
favor no direct liability has been imposed upon the 
owner is not entitled to a personal judgment against 
the owner,** and an analogous rule applies with 
reference to the liability of a general contractor 
to those dealing with a subcontractor.*® 
sonal liability of the owner to claimant must be 
pleaded in order to. warrant a personal judgment 
against him,8® and where an action by mechanics’ 
lien claimants against the owner is founded on the 
theory that all the claimants were subcontractors, 
a recovery cannot be had on the ground that some. 
of the materials furnished were sold directly to the 
owner, or that he promised to pay therefor.®* 
subcontractor cannot obtain a personal judgment 
against the owner where he fails to prove that any- 
thing was due from the owner to the contractor 
either before or after the len notice was filed.88 


deficiency for materials arising on 
the foreclosure of the liens, the co- 
partners being liable because _ the 
materials were furnished for their 
benefit, and the legal owner being 
liable because he had held himself 


out as the, owner and through his, 
.agent contracted with the lien 
claimants. Orr v. Wolff, 71. App. 


Div. 614, 75 NYS 549. 

{[c] Failure finally to dispose of 
case.—The validity of a personal 
judgment against the owner of the 
premises and a lien decreed against 
the premises for work performed by 
plaintiffs under an original contract 
with the owner is not aifected by the 
failure of the court to make final 
disposition of the case against the 
person, also a defendant, with whom 
the owner contracted for the- con- 
struction of the house on which 
plaintiffs put their labor. MHarris v. 
Harris, 18 Colo. A. 34, 69 P 309. 

[d] Recovery on order of con- 
tractor on owner.-—Where suit was 
brought to enforce a materialman’s 
lien against the owner, plaintiff 
could not recover in such action on 
an order given him by the contractor, 
which the owner had qualifiedly ac- 


cepted. Page v. Grant, 127 Iowa 249, 


103°: NW 124. 

84. Ala.—May, etc., Co. v. McCon- 
nell, 102 Ala. 577, 14 S 768; Cope- 
land v. Dixie Lumber Co., 4 Ala. A. 
230, 57 S 124. 

Ariz. —Harbridge v. Six Points 
Lumber Co.,.17 Ariz. 339, 152 P 860. 

Cal.—Builders’ Supply Depot v. 
O’Connor, 150 Cal. 265, 88 P 982, 119 
AmSR 193,17 LRANS 909, 11 AnnCas 
112; Madera Flume, ete., ‘Co. v. Ken- 
dall, 120 Cal. 182, 52 P 304, 65 AmSR 
177; Marchant v. Hayes, 120 Cal. 
137, 52 P 154; McMenomy v. White, 
ALS. Cal.2339; 47 P 109; Kennedy, etc., 
Lumber Co. v. Priet, 115 Cal. 98, 46 
P 903; Guckow v. Confer, 48 P 331; 
Bridgeport First Nat. Bank v. Perris 
Irr. Dist., 107 Cal. 55, 40 P 45; South- 
ern California Lumber Co. v. Schmitt, 
74 Cal. 626, 16. P 516; Phelps v. Max- 
well’s Creek Gold Min. Gos; 
336; Mott v. Wright, 43 Cal. A. 21, 
184 P 517; Los Angeles Pressed Brick 
Coriva Hiigcins a Se Cal rAgird 14.99%. P 
414, 420; Santa Clara Valley Mill, 
ete., Co. v. Williams, 3 Cal. Unrep. 
Gas: 700;):32 Pl 28. 

Colo.Hume _ v. Robinson, 23 
Colo. 359, 47 P 271; Lowrey v. Svard, 
8 Colo, A. 357, 46 P 619. 

Dak.—MecMillan vy. Phillips, 5 Dak. 
294, 40 NW 349. 

Ga.—Griffin v. Gainesville Iron 
Works, 144 Ga. 840, 88 SE 201; 
Langley v. Simmons, 143 Ga. 699, 85 
SE 832. 

Ill.—Sykes Steel Roofing Co. v. 
Bernstein, 156 Ill. A. 500. 

Ind.—Falkner y. Colshear, 39 Ind. 
201; Farrell v. Lafayette Lumber, 
ete., Co., 12 Ind. A. 326, 40 NE 25. 

Kan.—Hodgson v. Billson, 12 Kan. 
568. 


Ky.—Wright v. Monroe Lumber 
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The per- 


A 


Co., 156 Ky. 83, 160 SW 788; Doll v.| repairs. 


Young, 149 Ky. 347, 149 SW 854; 
Lingenfelser v. Henry Vogt Mach. 
Co., 67 SW 8, 24 KyL 55, 62 SW 499. 
Mo. —Schmeiding Vis Ewing, 57 Mo. 
78; Williams v. Porter, 51: Mo. 441; 
Heltzell  v. Hynes, 35 Mo. 482: 
Walkenhorst v. Coste, 33 Mo. 401. 


Mont:—Gilliam v. Black, 16 Mont. 
217,40 P3038. 

Nebr.—Frost v. Falgetter, 52 Nebr. 
oo 73 NW 12: 


Y.—Cox v. Broderick, 4 HE. D. 
Ee an 721; Quimby v. Sloan, 2 BH? D; 
Smith 594, 2 AbbPr’ 933° Glatt: ‘v. 
Meade, 123 Misc. 630, 206 NYS 64; 
Alexander vy. Costello, 59 Mise. 491, 
110 NYS 1033; Siegel v. Ehrshowsky, 
46 Misc. 605, 92 NYS 7338. 
Okl.—Seran v. Rose, 93. Okl. 192, 
219 P 940; Paulsen v. Western Elec- 
tric: Co;; 6% Okl. 309, 171'P +383 Bryan 
v. Orient Lumber, etc., Co., 55 Okl. 
370; 156-P. 897; Union Bond;: etc.,.Co. 
v. Bernstein, 40 Okl. 527, 139 P 974; 
Scroggy v. Kelley, 32 Okl. 398, 122 P 


694; Alberti v. Moore, 20 Okl. 78, 93 
P 548, 14 LRANS -1036. 
Or.—MeCormack vy. Bertschinger, 


Zak. © 3c. 
Tenn,—Taylor v. Tennessee Lum- 
ber Co.,'107 Tenn. 41, 68 SW 1130. 


Tex.—Waldroff v. Scott, 46 Tex. 1;) 


Fox y. Christopher, etc., Iron Works 
Con (CINIEAD)EITSSU SW (833. 

Utah.—Volker-Scowcroft Lumber 
Co. v. Vance, 36 Utah 348, 103 P 970, 
24 LRANS 321, AnnCas1912A 124. 

Wash.—Dietz v. Bartell, 120 Wash. 
443, 207 P 663. 

Ww. Va.—O’Connell v. Little War 
Creek Coal Co., 95 W: Va. 685, 122 
SE 158; Bartholow v. Hoge, 71 W. 
Va. 427, 76 SE 813; Virginia Supply 
Go, ‘val Calfees Ta Whe Vias 3005. 76S) 
669; Augir v. Warder, 68 W. Va. 752, 
70 SE 719, 38 LRANS 69. 

Wis.—Whalen v. Eagle Lime Prod- 
ucts Co., 155 Wis. 26, 143 NW 689; 
Ponti v. Eckels, 129 Wis. 26, 108 


Emack v. Rushinberger, 8 
App. (D. C.) 249 (where the court 
recognized the rule of the text but 
held that the peculiar circumstances 
of the case rendered a personal judg- 
ment proper). 

[a] Rule applied.—Where a con- 
tractor obtained judgment against 
the owner for the balance due ona 
building as per contract, the court 
erred in adding thereto in its judg- 
ment the amount of an uncontested 
materialman’s lien for which the 
contractor alone was personally re- 
sponsible. Seran v. Rose, 93 Okl. 
LID 219 {P. 9401 

[b] Estoppel as to lien.—Where a 
lessor did not personally contract for 
any improvements made upon the 
leased premises by the lessee, he was 
not personally liable therefor, al- 
though he had, by his conduct, es- 
topped himself from asserting the 
exemption of his interest in the 
premises from liens for labor and 
materials furnished in making the 
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But where the owner admits that he has in his hands. 
and due the contractor an amount sufficient to pay 
off a subcontractor’s lien, holding such amount to 
be paid the contractor or otherwise as the court 
may direct, it is proper to enter a personal judg- 
ment against both the contractor and the owner,®® 
and so also, where it appears that the contractor 
abandoned the work before completion of the build- 
ing and that there remains in the owner’s hands 
a part of the contract price more than 
to pay the lien claims of subcontractors, a personal 
judgment against the owner in favor of the sub- 
contractors is proper.%° 
by a materialman to withhold payment operates 
in effect as a garnishment or equitable assignment 
of the amounts due or thereafter becoming due un- 
der the contract,®! materialmen are entitled to a 
personal judgment against the owner, there being 


sufficient 


Where service of a notice 


Shaw v. Spencer, 57 Wash. 
58%; 107 P 383. 

{c] Joint judgments. — Personal 
judgment against owner and con- 
tractor jointly erroneous, Dennis- 
toun v. McAllister, 4 E. D. Smith 
(N.Y) 729. 

{[d] Statutory requirements as to 
contract.—(1) The fact that the 
principal contract was void for want 
of filing does not render the owner 
personally liable to subcontractors 
materialmen. Bridgeport First 
. Bank *v. Perris: Irr, (Dist) 107 
. 55, 40 P 45. (2) A statute pro- 
viding that if a building contract 
shall not substantially conform to its 
provisions, the labor done and mate- 
rial furnished by all persons except 
the contractor shall be deemed to 
have been done and furnished at the 
request of the person who contracted 
with the contractor, and that they 
shall have a lien therefor, does not 
render the owner personally liable. 
Merced Lumber Co. v. Bruschi, 152 
Cal. 372, 92) P 844, 

85. Goldtree v. San Diego, 8 Cal. 
A. 505, 512, 97 P 216, 218; Zimmer- 
man vy. Loft, 125 App. Div. 725, 110 


NYS 499; Borden Brick, etce., Co. Vv. 
Pulley, 168 N. CG. 371, 84 SE 513; 
Pittsburgh Steel Products Co. v. 


Huntington Masonic Temple Assoc., 
81 _W. Va. 222, 94 SE 127. 

{a] The contractor is not person- 
ally liable for materials furnished to 
a subcontractor because, upon the de- 
fault of the subcontractor after such 
materials were furnished, he agreed 
to complete the work, put the only 
effect of his undertaking is to pre- 
serve the right of. the materialman 
to claim a lien to the extent of any 
overplus remaining of the subcon- 
tractor’s contract price after deduct- 
ing the cost of completion. Martin 
LE seri 112 App. Div. 347, 98 NYS 

[b] Rule applied.—cWhere a ma- 
terialman furnishing material to a 
subcontractor has obtained the sum 
due from the owner to the contractor, 
the contractor, not guilty of any 
breach of duty, is not personally 
liable. Borden Brick, etc., Co. v. 
Pulley,, 168 IN. C1371), 34. SH) 513: 

86. Kane v. Hutkoff, 81 App. Div. 
105, 81 NY'S 85. 


[a] Allegations sufficient to show 
owner’s liability. — Security Nat. 
Bank: -v.,7St, Croix: Power Co, (tl7 


Wis. 211, 94 NW 74. 

87. Page v. Grant, 127 Iowa 249, 
103 NW 124. 

88. Orrell v. Snyder, 174 Ill. A. 
239; Gilmour. v. Colcord; 183 NY. 
342, 76 NE 273 [mod 96 App. Div. 358, 
89 NYS 689]; Alexander v. Hollander, 
106 App. Div. 404, 94 NYS 796; 
Schneider v. Hobein, 41 HowPr (N. 
Nin) meio 

89. Taylor v. Netherwood, 91 Va. 
88, 20 SE 888. 

90. Emack  v. 
App. (D. C.) 249. 

91. See supra § 175. 


Rushenberger, 8 
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an indebtedness due from him to the original con- 
tractor.°2 A personal judgment cannot be rendered 
against a grantee of the owner, who neither prom- 
ised to pay for the labor or materials nor assumed 
the obligations of his grantor,®* or against heirs 
of the owner who are in possession of the land.°* 
Neither is one who has contracted to sell land, and 
put the purchaser in possession, liable to a personal 
judgment for building materials furnished his 
vendee, when the latter subsequently forfeits his 
contract of purchase.®® A married woman may 
be rendered lable to a personal judgment through 
a contract made by her husband as her agent.°® 
But a statute allowing a len against the property 
of a married woman, when material purchased by 
her husband is used in the improvement of her 
property,°* does not authorize a personal judgment 
against her, unless she adopts her husband’s con- 
tract as her own or makes herself responsible for 
the debt as in other cases.°® Where the wife knows 
of inyprovements being made on her property and 
in person exercises superintendence over the con- 
struction of the improvement, she may be liable 
for a personal judgment, although she may not 
have expressly authorized her husband to contract 
for the material.%° 

[§ 741] e. Imposing Conditions Precedent to En- 
try of Judgment. Where justice requires it, the 


92. -Butler vy. Ng Chung, 160 Cal. 
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court may impose conditions precedent to the entry 
of judgment.1 So the court may require the de- 
livery up of notes given for the amount for which 
a lien is claimed? or the production and deposit 


_of outstanding pay checks.® 


[§ 742] 4. Offer of Judgment. Statutes relating 
to offers of judgment and the effect thereof are 
applicable to proceedings for the enforcement of 
mechanics’ liens. Where defendant in his answer 
admitted an amount due but claimed a set-off, with 
an offer to confess judgment for the balance, judg- 
ment for the amount confessed instead of the full 
amount is error in the absence of any proof of the 
set-off.° 

[§ 743] 5. Judgment by Confession.® It is not 
error to enter judgment for a mechanic’s lien upon 
a power of attorney without any motion having been 
made or any complaint having been filed with the 
power, when the statement of intention to hold a 
lien is made a part of the power of attorney and 
contains, with the averments in that instrument, 
all that is required.’ 

[§ 744] 6. Judgment by Default.S A default 
judgment may he entered in an action to foreclose 
a mechanic’s lien upon the failure of defendant 
to appear or answer within the time limited by 
statute.2 However, a mechanic’s lien proceeding 
is not an action for the recovery of money or 


435, 117 P 512, AnnCas1913A 940. 

[a] Extent of owner’s liability 
under stop notice.—One furnishing 
materials for the erection of a build- 
ing does not, by notice to the owner 
to withhold money, become entitled 
to a personal judgment against the 
owner for the sum due him in excess 
of the sum due the contractor. 
puaenes v. Hoover, (Cal. A.) 84 P 

93. Loring v. Flora, 24 Ark. 151; 
Work v. Hall, 79 Ill. 196; Webster 
City Steel Radiator Co. v. Chamber- 
lain, 137 Iowa 717, 115 NW _ 504; 
Quimby v. Sloan, 2 E. D. Smith (N. 
Y.) 594, 2 AbbPr 93. 


ee McGrew v. McCarty, 78 Ind. 
95. Mentzer y, Peters, 6 Wash. 


540, 33 P 1078. 

96. H. C. Behrens Lumber Co. v. 
ager, ~26S. DP: 160; 128 NW °698) 
AnnCas19138A 1128. See Clarke v. 
Gannon, 13 Ohne Cit, iCt, ON. SS.) 458 
eae and wife held jointly lia- 

e). 


97. See supra § 87. 
98. Robert Garrett Lumber Co. 
iP Hortus, 82) Kan. (656, 9109 PP 


99. Mingo Lime, etc., Co. v. Pars- 
ley, 197 Ky. 740, 248 SW 169. 

1. Nichols v. Roberts, 144 Iowa 
212, 122 NW 842; Hankee v. Arundel 


aealty. Co., 98 Minn. 219, 108 NW 
[a] License for wuse.—Where a 


building contractor agreed to install 
in a building a patent heating plant 
and to furnish a license to use a 
patented system of heating, and the 
plant was installed, but no license 
was ever delivered, the owner was 
entitled to a certificate of license, and 
a requirement in the order for judg- 
ment, aS a condition precedent to the 
entry of a judgment for the con- 
tractor, that such certificate of li- 
cense should be delivered to the 
owner, was proper. Hankee v. Arun- 
oer Realty Co., 98 Minn. 219, 108 NW 
842. 

{b] Guaranty.—Where defendant, 
in an action to establish a mechanic’s 
lien for constructing a gravel roof 
on a building, tendered payment 
into court of the balance due for the 
use of plaintiff on his furnishing a 
guaranty, according to his contract, 


the decree should exact the payment 
of such sum to and retention by the 
clerk, to be paid ever to the plaintiff 
on furnishing a guaranty, or on there 
being no breach of contract at the 
lapse of the stipulated period. 
Nichols v. Roberts, 144 Iowa 212, 122 
NW 842. 

2. Knowlton vy. Gibbons, 210 Mich. 
547, 178 NW 63. 

3. Gates v. National Fair, etc., 
Assoc., 172 App. Div. 581, 158 NYS 
1070. : 

4 Kennedy v. McKone, 10 App. 
Div. 88, 41 NYS 782. 

{a] Offer not sufficient.—An offer 
to allow judgment fixing the lien at 
one thousand dollars, without pro- 
viding for a deficiency judgment in 
personam, is not necessarily more 
favorable than a judgment fixing the 
lien at six hundred dollars with a 
personal judgment for any _ defi- 
ciency. Kennedy v. McKane, 10 App. 
Div. 88, 41 NYS 782. 

[b] Tender.—(1) Where, in a suit 
to enforce a mechanic’s lien, the 
owner of the property tenders a sum 
less than that claimed, such tender 
is an admission of the validity of 
the lien to that extent, and the court 
should decree its enforcement for 
the amount tendered, even though it 
is adjudged that the lien is invalid. 
Cameron v. Campbell, 141 Fed. 32, 
78 CCA 520 [rev 5 Ind. T. 323, 82 
SW 762]. (2) A tender of the 
amount of plaintiff's claim without 
costs and attorney’s fees is not suffi- 
cient. Duckwall v. Jones, 156 Ind. 
682, 58 NE 1055, 60 NE 797. 

Judgments on offer generally see 
Judgments §§ 331-338. 

5. Barnett v. Wright, 129 Ark. 
170, 182 SW 511. 

6. Judgments by confession gen- 
erally see Judgments §§ 257-330. 
ae Agard v. Hawks, 24 

8. Judgments by default gener- 
ally see Judgments §§ 349-420. 

9. Thielmann v. Burg, 73 Ill. 293; 
EK. N. Ellis Lumber Co. v. Johns, 15z 
Mos eA 516,) 13839 SiwW 63 3R Cornell 
v. Barney, 94 N. Y. 394 [aff 26 Hun 
1341; Security Lumber Co., Ltd. v. 
Leibrand, 17 Sask.) L170") [19:23]3 
DomLR 230, [1923] 2 WestWkly 216 
[aff 16 Sask. L. 377, [1923] 1 DomLR 
515]; Canadian Lumber Yards v. 


Ind. 


Paulson, 15 Sask. L. 400, 66 DomLR 
80, [1922] 2 WestWkly 465. 


[a] A prayer for judgment as 
follows ‘‘wherefore the said claim- 
ant ... claims the benefit of the 1aw 


to liens of mechanics and others 
upon reai property, to-wit, chapter 
2, tit. 4, pt. 3,. of, the Code. of Civil 
Procedure” is not sufficient to sup- 
port a default entry under an order 
“that plaintiff take judgment as 
prayed for in the complaint.” Arata 
vi,./Lellurium: +Gold,:s ete... Win... (Co; 
65: Cals 3405.45 P95: 

{[b] Time for entering judgment. 
—(1), Under the act of March 28, 
1835, judgment for default of an affi- 
davit of defense could not be entered 
until the third Saturday after the 
return day. Ruhland vy. Alexander, 
19. Pas Co. 571,041 WKIYNC? 16. 1:62) 
The act of May 25, 1887, providing 
for judgment by default for want of 
an affidavit of defense after the ex- 
piration of fifteen days from service 
of the statement or the return day 
does not apply to a scire facias sur 
mechaniec’s lien. Johnson v. Scofield, 
8 Pas, Distar410) 401229 seas (Co. 15236; 
22 Pa. Co. 382 (where the. court 
recognized that the case of Oil City 
v. Hartwell, 164 Pa. 348, 30 A 268, 
sustained a contrary contention, but 
said: “The question whether the Act 
applied does not seem to have been 
raised, and it was apparently as- 
sumed that it did apply. In view 
of the fact that the question in- 
volved here was not raised or con- 
sidered in that case, I feel con- 
strained to not consider it as bind- 
ing authority upon it’’). 

[ec] Owner served as garnishee.— 
Where the owner, served as a gar- 
nishee in a proceeding by a subcon- 
tractor, fails to appear, plaintiff is 
entitled to a default without first 
having filed interrogatories. Par- 
menter v. Childs, 12 Iowa 22 (hold- 
ing further that in moving to set 
aside the default, or in Showing cause 


against the issuing of execution, the: 


garnishee must not only rebut the 
presumption of indebtedness, but 
must also show a sufficient excuse 
for the default, and the default so 
obtained will not be set aside upon 
the unsupported affidavit of the gar- 
nishee that he had been always ready 
to answer in court). 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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damages only within the meaning of a statute per- 
mitting the entry of a default judgment by the 
elerk.1° A judgment by default against defendant 
while his demurrer to the complaint is undisposed 
of is erroneous.'t So where an affidavit of de- 
fense is on file, judgment cannot be entered for 
plaintiff in disregard of such affidavit on the ground 
that it was improperly filed,t? and under the prac- 
tice in the particular jurisdiction, a lienor who 
has. answered but has not appeared at the trial 
may not be regarded as in default where a trial 
notice has not been served.t? A judgment by de- 
fault, for want of an affidavit of defense against 
the owner, should be interlocutory only where the 
contractor defends on the ground that the work 
was done and materials furnished on his credit and 
not on the credit of the building, and judgment 
entered in such case against the owner for the debt 
will be opened.*# 

Proof. In the absence of a specific statutory pro- 
vision, it would seem that, upon a default, plaintiff 
need make such proof only as is required in other 
cases on default,’® and a general statute providing 
that plaintiff may take a verdict on default as if 
the allegations of the complaint were established 
by testimony?® has been held to apply to a me- 
chanie’s lien proceeding.” Where the chancery 
practice is established in lien cases, the court may 
proceed to a decree upon bill confessed, with or 
without evidence to support the bill, as the court 
shall in its discretion deem best, as provided by 
the statute relating to chancery practice. 18 “Where 
answers are filed denying the allegations of the 
complaint, defendants are entitled to a trial of the 
issues presented by the pleadings, even though they 
fail to appear when the case is regularly called for 
trial, and the court can only give judgment in such 
case on proof of the facts alleged in the complaint 
and denied by the answers.!® 

Amount of judgment. Where the statute so au- 
thorizes, an assessment of damages upon default 
may be made by the clerk,”° or the court may direct 
a reference to determine the amount due.24. Where 
the contractor makes a default, judgment against 
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standing as against the owner no judgment can be 
rendered for the claim by reason of the fact that 
the materialman has applied payment from a fund 
coming from the owner to material furnished for 
other buildings.?? 

Opening. Under a general provision of the stat- 
ute relating to proceedings in chancery allowing 
a defendant to appear and answer within a certain 
time after default and decree pro confesso,?? the 
defaulted party after he has appeared may demur.** 

[§ 745] 7. Amendment or Vacation. Under its 
general power over its judgments,”° the court may 
open or vacate a judgment in a mechaniec’s len 
proceeding,?® or may permit its amendment, for 
example, for the purpose of correcting a clerical 
error,?’ or to make it conform to the report of the 
referee?® or to the decision.2® Where in an action 
to foreclose a mechanic’s lien, a judgment of an- 
other court establishing plaintiff’s claim was given 
in evidence, and judgment was rendered for plain- 
tiff, and afterward the judgment so given in evi- 
dence was reversed on appeal, defendant was not 
entitled to have the judgment of foreclosure an- 
nulled, but his only relief was to have such judgment 
opened and a new trial granted.°° An application 
to the court to modify the lien decreed so that it 
should apply only to the premises claimed by de- 
fendant to be lable thereto, supported by affidavits, 
is proper as it does not ask a rehearing on the 
merits, which requires an opening of the judgment 
and a trial, but only such a change as shall make 
the judgment to be entered conform to law.*+ 

Admission of new parties. Where a judgment to 
establish and enforce a mechanic’s lien has been 
taken without making the person who owned the 
property at the commencement of the action a party, 
the court by which the lien judgment is rendered 
may, upon motion of such owner and upon a proper 
showing of facts, set aside the judgment within a 
year after its entry and admit the moving party 
to defend against the claim for a lien.22 Where a 
judgment has been entered upon a scire facias to 
which a third person having a lien has not been 
made a party, such person, although entitled to in- 


him should be for the amount prayed, nothwith- | tervene, is not entitled to have the lien stricken 


10. Soliri v. Fasso, 56 Mont. 400, 
185— Pins 22. 


[1922] 3 
22. 


WestWkly 385. 
Sioux City Fdy., 


27. Mason v. Heyward, 5 Minn. 74; 
Horstkotte v. Menier, 50 Mo. 158. 
[a] A mistake in the judgment as 


etc., 
Nw? 367, 


Appearance after default gen- 


11. Willamette Falls Transp., etc.,] Merten, 174 Iowa 332, 156 
Comers Dibhs 1 Ormd:8i: LRA1916D 1247. 

22. Wilkinson v. Brice, 148 Pa. 23. 
153, 23 A 982. erally see Eauity § 946. 

13. Reedy El. Co. v. Monok Co., 


189 App. Div. 458, 178 NYS 594, 


14. Wethered v. Garrett, 7 Pa. Co. 
SaRe, 

15. Schultze v. Alama Ice, etc.; 
Go. 2, Tex.) Civ. (A, 1236) 21 Siw 160: 


See Herring v. Herring, (Tex. Civ. 
A.) 189 SW 1105 (holding a default 
judgment in an action on a note men- 
tioning a contract for a mechanic’s 
Jien not proper where the mechanic’s 


lien was not put in evidence and 
there was no evidence that improve- 
ments were made as_ contracted 
for). 


Proof in case of default generally 
see Judgments §§ 406-410. 

16. See statutory provisions. 

17. Methodist Episcopal Church 
South v. Dudley Sash, etc., Co., 137 
Ga. 68, 72 SH 480; Herring v. Her- 
Ying; (Tex. Civ. A.)) 189 SW 1105. 

18. Clear Creék, etc., Gold, ete., 
Min. Go. vy, soot, .L, Colo, 374. 

19. Schlachter v. St. Bernard’s 
Roman Catholic Church, 20 S. D. 186, 
105 NW 279. 


20. Welde v. Henderson, 6 NYS 
176. 
21. Security Lumber Co. v. Thie- 


lens, 16 Sask. L. 55, 70 DomLR 69, 


24 Philip Gollner Co. v. Gillette, 
QNG PL eA 25; 

25. Amendment or vacation of 
judgments generally see Judgments 
§§ 436-679. 

26. See cases infra this note. 

[a] Judgment against contractor. 
—wWhere, in a subcontractor’s action, 
a personal judgment against the con- 
tractor has been rendered and also a 


judgment of foreclosure, upon set- 
ting aside the judgment of fore- 
closure the personal judgment 


against the contractor should also 
be vacated, if it is intended to retry 
the amount due under the contract. 
Wichita Sash, etc., Co. v. Weil, 80 
Kan. 606, 103 P 1003. 

[b] Defect in notice of intention. 
—The notice of intention to file a 
lien is a mere evidentiary instrument 
relevant to the question of lien or 
no lien, and it is in no sense process 
such as is necessary to give juris- 
diction, and hence after the lapse of 
the term at which a judgment estab- 
lishing such a lien has been ren- 
dered it cannot be set aside on the 
theory of irregularity because of a 
defective service of this notice. Rum- 
sey Mfg. Co. v. Baker, 35 Mo. A, 217. 


to the date when the lien attached 
may be corrected by proper proceed- 
ings. Monroe v. West, 12 Iowa 119, 
79 AmD 524 (the occurrence of such 
a mistake if corrected does not waive 
any priority to which plaintiff was 
entitled when the judgment was orig- 
inally rendered, and, where the 
amendment consists in the substitu- 
tion of an earlier date for that fixed 
in the first judgment, a prior mort- 
gagee who has not been in any way 
misled by the mistake cannot take 
any advantage thereof). 

[b] Mistake not shown.—An en- 
rolled mechanic’s lien decree cannot 
be modified by petition on the ground 
of mistake where the alleged mistake 
consists in allowance of interest only 
from the date of the decree instead 
of from filing of the claim. Moore 
v. Equitable Ice Co., 131 Md. 558, 


102 A 928. 
28. Moran v. Chase, 52 N. Y. 346. 
29. Pelton v. Black Hawk Min. 
Co., 40 N. S. 385. 


80. Raven v. Smith, 76 Hun 60, 
27 NYS 611 [aff 148 N. Y. 415, 43 


NE 63]. 

31. Hill v. La Crosse, etc., R. Co., 
11 Wis. 214. 

32. Lampson v. Bowen, 41 Wis. 
484; Autna Ins. Co. v. Aldrich, 388 
Wis. 107. 
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An additional judgment after the term has elapsed 
at which a judgment was taken for the amount of 
the lien costs and attorney’s fees has been held not 
void as beyond the court’s jurisdiction.** Where 
in an action upon an account and to foreclose a 
mechanic’s lien there was a general finding for 
plaintiff, on which a personal judgment only was 
entered against defendant, and after the rendition 
of the judgment, and at the same term of court de- 
fendant filed a motion for a new trial, which at the 
next term was overruled, and at a later day in the 
term on motion of plaintiff without notice to de- 
fendant the court set aside its former judgment and 
entered a like personal judgment, and a decree fore- 
closing the lien, it was held that this action was 
within the power of the court, and not erroneous.*° 

Writ of review. A final judgment upon'a petition 
to enforce a mechanic’s lien may, at least when the 
petition was inserted in a writ of original sum- 
mons, be the subject of a writ of review, or may 
without the forms of granting and suing out a writ 
of review be ordered to be vacated and the case 
brought forward on the docket for trial under a 
statute allowing final judgments in civil actions, 
when the execution has not been satisfied to be more 
summarily reviewed in this manner.°6 

Notice. An amendment altering and correcting 
the description of the land in the hen statement, 
the complaint, and the judgment should not be made 
on an ex parte application,®” but where such amend- 
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ment has been made, an appellate court will assume, 
the reeord being silent on the subject, that due 
notice was given to the adverse party.** An order 
varying the judgment so as to affect the priority 
of liens should not be made without notice.*° 

[§ 746] 8. Operation and Effect.*° The judgment 
in a mechanie’s lien suit concludes the interest of 
the parties to the suit,*! their privies,** and persons 
whose interests accrued after the suit was com- 
menced.*? But persons who have an interest in the 
property at the time the proceedings are commenced 
and are not made parties are not bound or affected 
thereby,** but may go behind the foreclosure and 
contest the validity of the lien as well as proceed- 
ings thereon leading up to the execution of the sher- 
iff’s deed.4® A judgment against claimant on the 
ground that his action is prematurely brought is. 
not a bar to a second proceeding subsequently insti-. 
tuted when the right. of action becomes complete.*® 
A judgment or decree establishing a mechanic’s lien 
on the building alone, separate from the land, and 
ordering it sold to satisfy the len, necessarily adju- 
dicates the question of the nature of the improve- 
ment and in effect decrees it to be personal prop- 
erty.*7 Where a subcontractor who has performed 
work or furnished material prosecutes his claim to 
judgment against his debtor, and then proceeds by 
seire facias against the owner, the judgment recoy- 
ered is binding, so far as the amount of indebtedness 
is concerned, upon such owner.*® A decree estab- 
lishing a mechanic’s lien, which orders that, in 


McLaughlin, 45 Miss. 461. 
Mo.—Russell v. Grant, 122 Mo. 


83. Crane Co. v. Rogers, 60 Pa.|lienholders defendants, as required 
Super. 305. by L. (1885) c@ 342 § 17, which pro- 
34. Crichton y. Storz, 20 N. M. 195,} vides that such defendants shall, 
Are OG. by answer, set forth their claims, and 
85. McClellan vy. Binkley, 78 Ind.| the court may settle and determine 
5038. the equities of all the parties, a judg- 
36. Hubon y. Bousley, 123 Mass.| ment adjusting the interests of all 
368. lien claimants is conclusive on de- 
27. Schmidt v. Gilson, 14 Wis. 514.| fendants, although they did not file 
[a] Nunc pro tunc.—An amend-| answers. Hardwick v. Royal Food 


ment of a judgment by a nunc pro 
tune order after the term at which 
the judgment was rendered, so as 
to have the judgment include in the 
foreclosure of a materialman’s lien 
block 40, in addition to block 24, 
alone included by the original judg- 
ment, and which alone the recorded 
account, by which the lien was fixed, 
purported to cover, was ineffective 
against a stranger, who prior to the 
judgment was given a deed of trust 
on block 40. General Electric Co. v. 
Canyon City Ice, etc., Co., (Tex. Civ. 
A.) 186 SW 78. 

38. Schmidt v. Gilson, 14 Wis. 514. 

39. Andrews v. Pacific Coast Coal 
Mines, 31 B. C. 537. 

40. Res judicata generally 
Judgments §§ 1154-1525. 

41. Cal.—Whitney v. Higgins, 10 
- Cal. 547, 70 AmD 748. 
‘.. Colo.—Chicago State Bank  v. 
Plummer, 54 Colo. 144,129 P 819. 

Iowa.—Shields v. Keys, 24 Iowa 
298. 

Kan.—Irish v. Foulks, 42 Kan. 370, 
22 P 316, ‘ 

Miss.—Bowman y. McLaughlin, 45 
Miss. 461. 

Mo.—Krey v. Hussmann, 21 Mo. A. 
343. 

N. J.—Hall v. Spaulding, 40 N. J. 


see 


L. 166; Ridgefield Park People’s 
Bldg., etc., Assoc. v. Vaniewsky, 85 
Needs Bay 504, 9.6) A e074 


N. Y.—Hardwick v. Royal Food 
Co. 78 Ebuns52.6 Zon PNo oF L0'S'6: 

Pa.—Pagnacco v. Faber, 224 Pa. 18, 
up A 172; Weaver v. Lutz, 102 Pa. 
93. 

Wash.—Potvin v. Denny Hotel Co., 
37 Wash. 323, 79 P 940. 

[a] Defendant lienholders.—W here 
plaintiff, in an action to foreclose 
a mechanic’s lien, makes all the other 


Co., 78 Hun 52, 28 NYS 1086. 

42. Smith v. De Pontia, 8 Kan. A. 
459, 54 P 514. 

43. Whitney v. Higgins, 10 Cal. 
547, 70 AmD 748. 

{a] Judgment on lien prematurely 
filed.—Under a statute allowing la- 
borers and materialmen to have the 


first sixty days, and contractors the 


thirty days between the sixtieth and 
ninetieth day, after completion of the 
work, in which to file their claims, if 
judgment is entered, in the absence 
of an affidavit of defense by the own- 
er of the building, on a claim which 
the contractor has erroneously filed 
within sixty days after the’ comple- 
tion of his contract, it will not be 
set aside on the application of a pur- 
chaser of the premises at sheriff’s 
sale on a mortgage executed by the 
owner to another, and recorded after 
claimant had commenced, but before 
he had completed, his contract on, the 
punaene I’rance v. Woolston, 9 Del. 

ol. 
res Ark.—White v. Chaffin, 32 Ark. 

Cal.—F ly v. Cline, 49 Cal. A. 414, 
LOS Pompe 
ae Fi a v. McCaulley, 45 

a. : 

Ill—Becker v. Fink, 206 Ill. A. 
218; General Fire Extinguisher Co. 
v. Lundell, 66 Ill, A. 140. 

Ind.—Husted v. National Home 
Bidg., ete., Assoc, 162 Ind: 698, ‘51 
NE 1067; Union Nat. Sav., etc., As- 
soc. v. Helberg, 152 Ind. 139, 51 NE 
916; Deming-Colburn Lumber Co. v. 
Union Nat. Sav., ete, Assoc, 151 
Ind. 463, 51 NE 936. 
nar Genie tage v. Mason, 3 Md. Ch. 


Miss.—Buntyn vy. Shippers’ 
press Co., 63 Miss. 94; 


Com- 
Bowman y. 


161, 26 SW 958, 43 AmSR 563; Farm- 
ington Equitable Bldg., etc., Assoc. 
v. Miners’ Lumber Co., (A.) 187 
SW 555; Badger Lumber Co. v. 
Staley, 141 Mo. A. 295, 125 SW 779. 
N. Y.—Burnham v. Raymond, 64 
App. Div. 596, 72 NYS 300; Benn 
Riegel Contracting, ete., Co. v. Sei- 
gel, 110 Misc. 710, 181 NYS 807. 
N. C.—Hildebrand v. Vanderbilt, 
147 N. C. 639, 61 SE 620. 
Wash.—Averill Mach. Co. vy. All- 
britton, 51 Wash. 30, 97 P 1082. 
FO ea a v. Bowen, 41 Wis... 
[a] The judgment has been held 
not strictly in rem with regard to 
its operation, hence not conclusive- 
against those claiming a title adverse 
to the title of the person creating 


a Be Stroupper v. McCaulley, 45- 
a. : : 
{b] In Pennsylvania (1) a judg- 


ment foreclosing a lien is as to other 
encumbrancers conclusive only as to- 
the amount due and the manner of 
performance. Pusey v. Pennsylvania 
Paper Mills, 173 Fed. 634 [aff 185 
Hed, 481, 107 CCA 581]. (2) A stat- 
ute allowing intervention in the lien: 
proceedings does-not preclude a con- 
test by a lien creditor by another 
lien creditor of the validity of the 
lien upon distribution of the proceeds 
of a mortgage foreclosure _ sale. 
Pusey v. Pennsylvania Paper Mills, 
supra. | 

Conclusiveness of judgment in ac-- 
tion to enforce lien generally see 
Judgments § 1367. 

45. Krotz v. A. R. Beck Lumber- 
Co., 34 Ind! A.577, 78° NE) 273; “Prue 
dential Trust Co. v. Hildebrand, 34 
Pa. Super. 255; Prudential Trust Co. 
v. Hildebrand, 34 Pa. Super. 249. 

46. Seaton v. Hixon, 35 Kan. 663, 
129P 22. 

Judgment where action prema-- 
turely brought as bar generally see 
Judgments § 1195. 

47. Shull v. Best, 4 Nebr. (Un- 
off.) 212593! NW 753. 

43. Emmet v. Rotary Mill Co., 2° 
Minn. 286. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


ye a ee rae 


§§ 746-749] 


default of the payment of its amount by the lessee 
or the owner to whom he has surrendered, the in- 
terest of all the parties therein shall be sold, will 
be construed as applying to the interest of the 
parties in the leasehold estate, including the im- 
provements for which the lien is established.*® 

Transition of title. A decree of sale does not 
vest in plaintiff either the title or the right of 
possession.®° 

Cure of defects. A judgment upon a mechanic’s 
lien claim may cure defects which, without the 
judgment, would be fatal;® but where the position 
is not sufficient to justify the entry of a decree 
fixing a lien on the premises, the deficiency is not 
eured by a recital in the decree that complainants 
gave evidence to sustain every allegation of the 
petition.°? 

[§ 747] 9. Collateral Attack.®? The judgment in 
mechanics’ lien proceedings is not open to collateral 
attack,°+ except on the ground of lack of jurisdic- 
tion®> or fraud and collusion.®® The question of 
whether the court erred in refusing a continuance 
cannot be determined on a collateral attack upon 
the judgment.®* 
the jurisdiction of a court of general original juris- 
diction.®* 

[§ 748] 10. Lien. A mechanic’s lien does not 
merge into the judgment, unless the judgment is 
valid and enforceable.®® The judgment should de- 
elare the claim to be a lien on the specific premises 
from the proper date.°° If it nowhere appears in 
the judgment roll when the lien attached to the 
building the judgment will operate as a lien upon 
the premises from the time it was docketed.*t A 
decree giving a lien from too early a date is erro- 
neous if the rights of third persons are affected 

49. Dobschuetz v. Holliday, 82 Ill.| v. Vaniewsky, 
371. A 1074 

50. Merchants’ Ins. Co. v. Mazange, [b] 
22 Ala. 168. 

51. Holland y. Garland, 13 Phila. 
(Pa.) 544. 

52. Leslie v. Reed, 107 Ill. A. 248 


(since such recital is not a statement 
of facts found by the court but a 


material 


eonclusion of law). Cal. A. 234, 109 P 640: 
53. Collateral attack upon judg- 55. 

ee eee see Judgments §8§ 56. Nolt v. Crow, 

815-869. 


54. Mo.—Reilly v. Hudson, 62] 389. 

Mo. 3838; Allen v. Sales, 56 Mo. 57. 

28. 39° Nev, 14,7 251 
Nev.—Daly v. Lahontan Mines Co., |} 285. 

oS Neve 14, 151 P 514, 158° P. 285. 58. 
N. J.—Hendrickson v. Norcross, 19] 65. 

N. J. Eq. 417. 59. 


Pa.—Nolt v. Crow, 22 Pa. Super.| 458. 
113; Wrigley v. Mahaffey, 5 Pa. 60. 
Dist. 389; Hill’s'/Est:, 2 PalJd 96. 74. 

Utah.—Park City Meat Co. v. Com- 61. 
stock Silver King Min. Co., 36 Utah} 292. 
145, 103) P254. [a] 

Wash.—Gritman v. U. S. Fidelity,|c 197, 
etc., Co., 41 Wash. 77, 83 P 6. 

[a] For example (1) the judg- 
ment cannot be attacked on the 
ground that the improvement was 
not a fixture. Reilly v. Hudson, 62 
Mo. 383. (2) One who purchases 
land subject to a judgment for a me- 
chanic’s lien cannot deny that the 
judgment was not properly entered 
or that the land was liable. Hen-|119 NW 74. 
drickson v. Norcross, 19 N. J. Eq. [a] 
417. (3) Whatever land the court 
may order sold must be deemed to 
have been necessary for convenient 
use of the building on which the 
work was performed. Park City 
Meat Co. v. Comstock Silver King 
Min. Co., 36 Utah 145, 103 P 254. 
(4) Priorities between mortgage and 


sale of 


tok v. Morang, 
NE 285. 


sary to sell 


that parcel. 
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The presumption is in favor of. 


85 N. J. Eq. 551, 96 


It must be presumed in sup- 
port of the judgment that a finding 
of knowledge and consent as to the 
furnished and 
formed was such knowledge and con- 67. 
sent as would sustain the decree. 
Los Angeles County v. Winans, 13 p 281 


Allen v. Sales, 56 Mo. 28. 
113; Wrigley v. Mahaffey, 5 Pa. Dist. 68. 


Daly v. Lahontan Mines Co., 


Cigler v. Keinath, 167 Ill. A. 
Dutton v. Herman, 22 Mo. A. [a] 
Mason v. Heyward, 5 Minn. 
Kendall v. McFarland, 4 Or. 


Order of sale.—Under Rev. L. 
respecting liens on buildings 
and land, §§ 17, 20, providing that, if 
lien is established, court shall order 
property, on establishment [b] 
of lien, the property is charged for 
amount under order 
228 Mass. 598, 118 


62. Nibbe v. Brauhn, 
63. Curie v. Wright, 140 Iowa 651, 


If the lienor wished to pre- : 
serve the liens so that they would 69. 
relate back to the filing of the me- 
chanic’s lien statement, 
each parcel 
special execution for that portion of 
the judgment which was a lien on 
Curie v. Wright, 140 
Iowa 651, 119 NW 74. 
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by it, but otherwise the decree will not be reversed 
on that ground.®*? .Where separate liens upon dis- 
tinct parcels of land are foreclosed in one proceed- 
ing, the judgment becomes a lien upon all of the 
tracts when rendered and does not relate back to 
the filing of the lien statement.°* A judgment, 
although it is a special lien on specific property, 
may nevertheless be regarded as a lien of general 
character as distinguished from a mortgage lien.*4 
If, when the proceedings to enforce a ‘mechanic’s 
lien are against the same person as builder and 
owner, the ‘minutes of the court show a general and 
special judgment, which would give a lien prior to 
a mortgage, but the record shows a’ general judg- 
ment only, the court of chancery, in the absence of 
fraud or imposition, cannot impose the debt in- 
volved therein as a lien on the lands in question, 
on the ground that it ought to have been a Cores 
as a special judgment.®* 

A personal judgment in a mechanic’s lien pro- 
ceeding becomes a lien upon all of the debtor’s real 
estate and may be enforced as other judgment 
liens.°° 

[§ 749] O. Execution.*7 An execution may issue 
to enforce a final money judgment rendered in an 
action brought to enforce 4 mechanie’s len,°§ where 
the judgment has not been paid®® and the judgment 
creditor has not waived his right to an execution.”? 
Indeed, in some local, inferior courts not possessing 
jurisdiction to decree a foreclosure sale,’t execu- 
tion is the only means of enforcing the judgment.” 
A compliance with statutes relating to the record- 
ing of a transcript of the judgment is essential be- 
fore execution may properly issue from a court 
other than the one in which the judgment was ren- 
dered.7* Ordinarily the execution to be issued is a 
(Reprint) 410, 5 AmLRec 432, 1 
CincLBul 362, See Martin v. Berry, 
159 Ind. 566, 64 NE 912 (although 
mortgagee is not a party, claimant 
secures a lien on defendant mort- 
gagor’s equity of redemption), 


Execution: 
Generally see Executions 23 C. J. 


labor per- 


Directions or provisions in judgment 
as to see supra § 735. 
Sale under see infra § 751. 
Pearce v. Knapp, 71 Misc. 324, 
127 NYS 1100; Belfer v. Ludlow, 69 
Misc. 486, 126 NYS 130 [aff 143 App. 
Div. 147, 127 NYS 623 (app dism 202 
N. Y¥. 539 mem, 95 NE 1123 mem)]; 
South Texas Lumber Co. vy. Epps, 48 
Okl. 372, 150 P 164. 
The rule is applicable where 
the judgment is in form a final money 
judgment against defendant, even 
though it also contains a provision 
for the sale of land in satisfaction 
of part of the claim. Belfer v. Lud- 
low, 69 Misc. 486, 126 NYS 130 [aff 
143i App. Diva 147718127) NiVS e623 
(app dism 202 N. Y. 539 mem, 95 
NE 1123 mem)]. 
In Pennsylvania the act of 
1855, forbidding any second or other 
inquisition and extent, pending the 
first, on any writ issued on judg- 
ments existing at the date of such 
inquisition, does not apply to me- 
chanics’ liens. Schmidt v. Stetler, 
a LuzLegReg 192, 5 PittsbLegJINS 


Belfer v. Ludlow, 69 Misc. 
486, 126 NYS 130 [aff 148 App. Div. 
it was neces-|147, 127 NYS 623 (app dism 202 
under} N. Y. 5389 mem, 95 NH 1123 mem)]. 

70. Pusakowski Vv. Woodward 
Lumber, etc., Co., 87 N. J. Eq. 665, 
103 A 194. 

71. See infra § 750. 


22 Pa. Super. 


PPOs S eek: 


of sale. Cher- 


24 Til. 268. 


mechanic’s lien established by judg- 64, In-re Hider, “(Del.) 129 A 72. Pearce v. Knapp, 71 Misc. 324, 
ment cannot be assailed in collateral 0, 127 NYS 1100; Daxe v. Hajek, 56 
proceeding where court rendering 65. Cutter v. Kline, 35 N. J. Eq.]| Misc. 673, 107 NYS 601. 

judgment had jurisdiction. Ridge-| 534 [rev 34 N. J. Eq. 329]. 73. Swanson v. Kohout, 304 Ill. 
field Park People’s Bldg., etc., Assoc. 66. Knauber v. Fritz, 5 Oh. Dec.! 606, 136 NE 656. 
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special one against the property subject to the 
len;** unless claimant chooses to waive 
don his special lien,’® or the proceeding is a per- 
sonal one,‘® a general execution is not authorized in 
the first instance,’7 but only after the property 
subject to the lien has been first exhausted without 
yielding an amount sufficient to satisfy the lien.’* 
Under some statutes, a lien claimant, other than the , 
contractor, has a right to the issuance of a special 
execution against the property subject to the len 
without first having attempted to collect by execu- 
tion a general judgment against the contractor ;"° 
but under other statutes the property subject to 
the lien may be levied on only after it appears 
that sufficient property of the contractor to satisfy 
the judgment against him cannot be found.*? 
special execution must conform to the judgment 
establishing the lien,§t and specify the property to 
In connection with other 
sions of the judgment, a separate award of execu- 


be levied on.*? 


74, Ala.—Porter v. Miles, 67 Ala. 
oe 
til.—Swanson v. Kohout, 304 Il. 
606, 136 NE 656. 
Iowa.—Wilson v. Reuter, 29 Iowa 
176. 


Miss.—Kirk v. Taliaferro, 16 Miss. 
754. 

Mo.—Milam vy. Bruffee, 6 Mo. 635. 

N. Y.—Lenox v. Yorkville Baptist 
Church, 2 B.D. Smith 7738. 

Or.—Kendall vy. McFarland, 4 Or. 


292. 

Wis.—Bailey v. Hull, 11 Wis. 289, 
78 AmD 706. 

{a] Execution on transcript of 


judgment.—A statute, providing for 
the issuance of execution from the 
circuit court after there has been 
spread unon the records thereof a 
transcript of a judgment rendered by 
a justice of the peace, ‘‘contemplates 
that the execution issued from the 
circuit court shall be a special exe- 
cution against the property subject 
to the lien.’’ Swanson v. Kohout, 304 
Ill. 606, 610, 136 NE 656. 

75. Kirk v. Taliaferro, 16 Miss. 
754; Richardson vy. Warwick, 8 Miss. 
131. 

76. Chicago First Baptist Church 
v. Andrews, 87 Ill. 172. 

77. Chicago First Baptist Church 
vy. Andrews, supra [foll Stone vy. 


Tyler, 173 Ill. 147, 50 NE 688 (rev 
Of Ay LO it Marks: vy.) Pence 31 
Wash. 426, 71 P_ 1096. 


78. Chicago First Baptist Church 


v.. Andrews, 87 Ill. 172 [foll Stone 
Vo wbyler,) L738 SL. 01475) 450 INE) 1688 
(rev 67 Ill. A. 17)]; Race v. Sulli- 


van, 1 Ill. A. 94; American Sav., etce., 
Assoc. v. Campbell, 8 S. D. 170, 65 
NW 815; Marks v. Pence, 31 Wash. 
426, 71 P 1096. 

[a] Judgment held wunobjection- 
able-—A judgment of foreclosure 
which directs that plaintiff recover 
of defendant the whole amount ad- 
judged to be due, but which also 
provides for the sale of the premises, 
and that, if there be any deficiency 
remaining on the sale, plaintiff re- 
cover of defendant the amount of the 
deficiency, and have execution there- 
for, is not subject to the objection 
that it authorizes execution to be 
issued against defendant’s property 
to the ‘whole amount of the lien. 
Decker v. O’Brien, 1 App. Div. 81, 36 
NYS 1079 [aff 151 N. Y. 662 mem, 46 
NE 1146 mem]. 

{[b] In determining against what 
parties to award execution for the 
balance, after deducting proceeds of 
sale under the decree, resort can be 
had only to the petition, and not to 
the proof before the master. Race 
y. Sullivan, 1 Ill. A. 94. 

{e] Denial of wvit directing sale 
of materials.— Where, in an action to 
enforce a lien for materials fur- 
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and aban- 


fore 


tion.S* 


The 


provi- 


cution.®* 


nished for the erection of a hotel, 
the judgment declared a lien on the 
building and the material therein 
and thereabout, and on the lot, and a 
petition for an order commanding 
the issue of a second writ for the 
sale of the material alleged that the 
building and lot had been sold, but 
that a balance remained unpaid on 
the judgment, it was held that the 
order was properly refused because 
it was not shown in the petition or 
in the judgment that the material 
had any connection with the erection 
of the building, or was intended to 
be used therein, and also because it 
was not shown that in filing the 
claim for a lien, or in the suit or 
complaint in which judgment for the 
lien was rendered, there was any 
mention of or claim on the material; 
but, on the other hand, the verdict 
showed either that there was no such 
claim or that it was disallowed, be- 
cause it was not averred of what the 
materials consisted, and no descrip- 
tion was given whereby the sheriff 
would be informed of what he was 
commanded to seize, and because it 
was not averred who was the owner 
of the material. Lee v. King, 99 
Ala, 246, 13 S 506. 

Necessity of first exhausting prop- 
erty subject to lien generally see in- 


fra § 751. 

79. Tanner v. Boynton Lumber 
Cony CNet Che 129 eA eG. 

80. Fink v. Remick, 83 Mo. A. 
Hk Fink v. Alderson, 20 Mo. A. 

{a] A motion to quash the execu- 


tion on the ground that the statute 
has not been complied with in this 
respect is properly overruled where 
it does not allege, and there is not 
evidence to show, that sufficient prop- 
erty of the debtor defendants could 
be found to satisfy the execution or 
any part thereof, Fink y, Remick, 
33 Mo. A, 624. 


eae Ala.—Porter v. Miles, 67 Ala. 
17 owa— Wilson v. Reuter, 29 Iowa 
36 ink y. Alderson, 20 Mo. A. 


N. H.—Sly v. Pattee, 58 N. H. 102. 
Ni ¥-=—-Smith iy. Corey, 8) Bb: 
Smith 642, 4 AbbPr 208 note. 
Wis.—Noss v. Cord, 1 Wis. 389. 
[a] Application of rule.—‘Vhere 
the judgment establishes a lien 
against the building alone, a special 
execution against the building and 
the lot whereon it stands is unau- 
theres, Wilson v, Reuter, 29 Iowa 
82. Sly v. Pattee, 58 N. H. 102. 
83. Early v. Smallwood, 302 Mo. 
92, 256 SW 1053. 
*{a] Thus a separate award of 
execution is not error where the 


Stay of execution. 

a stay of execution upon mere request,*> where je 
statute requires the filing of a bond with security.** 

[§ 750] P. Sale—1. In General. 
method of enforcing a mechanic’s lien is by a 
sale’? of the property, interest, or estate subject 
to the lien.*8 It is usually held that, except in local, 
inferior courts without jurisdiction to decree a fore- 
closure sale,’® the sale may be either under the 
judgment,®° as in eases of mortgage foreclosure,** 
or by execution.®? 
it is held that a sale can be had only under exe- 
The jurisdiction of a court possessing 


[§§ 749-750. 


Defendant is not entitled to 


The ordinary 


However, under a few statutes 


“Judgment 


provides that the pro- 
ceeds of the 


sale under any execution 


tion for the amount found due each one of several | 
claimants may be proper.** 
been rendered followed by a seizure on execution be- 
the appointment of an assignee in insolvency , 
of the owner no further judgment is required to 
make the property available to satisfy the execu- 


Where judgment has. 


in favor of any of the parties shall» 


be distributed and paid out on all the 
judgments as directed in the decree.” 
Harly v. Smallwood, 302 Mo. 92, 109, 
256 SW 10538. 

84 Laughlin v. Reed, 89 Me. 226, 
36 A 131. 


85. Paine v. Putnam, 10 Nebr. 
588, 7 NW 336. 
86. Paine v. Putnam, supra. 


87. Armstrong v. Obucino, 300 Ill. 
140, 133 NE 58; Goldstein v. Tucker, 
230 Mass. 259, 119 NE 693; Gauhn 
Vn, Millse2), AbbNG@as iGNis Ye 14; 
Pairo v. Bethell, 75 Va. 825. 

[a] Filing away of case.—Where 
a judgment in a foreclosure case has 
been entered, and the case “filed 
away,” subject to be redocketed, the 
fact that plaintiff caused the land to 
be sold without first having the case 
redocketed gives the debtor no 
ground of objection thereto, when 
he was notified that the sale would 
be ordered, and suffered no injury 
from the omission. Pittman” ev: 
Wakefield, 90 Ky. 171, 18 SW 525, 11 
KyL 972. 

[b] A provision against under- 
letting in a lease does not prevent a 
sale of the leasehold for the enforce- 
ment of a mechanic’s lien thereon. 
eee vy. Estes, 113 Tenn, 200, 80 SW 
1086. 

88. See infra § 751. 

89. Boynton Furnace 
Trohn, 141 App. Div. 
695; Pearce v. Knapp, 


NYS 1100. 

Hoover, 54 Nebr. 65, 
74 429; suvden v. Holden, 11 
AbbPrNS (N. Y.) 329 note. 
_[a] A sale by a master, commis- 
sioner, or referee may properly be 
ordered by the court. Kelley v. 
Chapman, 13 Ill, 530, 56 AmD 474; 
Gauhn v. Mills, 2 AbbNCas (N. Y.) 


114. 
No order of sale need be 


Co. v. 
773, 126 NYS 
71 Mise. 324, 


[b] 
issued to enforce a decree of fore- 
closure, but the decree itself is suffi- 
ecient authority to the officer or other 
person designated in the decree to 
make the sale. Jarrett v. Hoover, 54 
Nebr. 65, 74 NW 429. 

[e] Return of order of sale.— 
Code Civ. Proc. § 510, fixing the time 
within which an execution shall be 
made returnable, is not applicable to 
an order of sale issued on a decree 
of foreclosure. Jarrett vy. Hoover, 
54 Nebr. 65, 74 NW 429. 

91. See Mortgages [27 Cye 1680]. 

92. Kelley v. (Chapman, 137° a 
530, 56 AmD 474; Tanner v. Boynton 
Lumber Cos ONE Te Chia) ia Se AGG lee 
Suydam v. Holden, 11 AbbPrNS 
(N. Y.) 329 note. 

93. Bailey v. Hull, 11 Wis. 289, 78 
AmD 706. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


Wen é Linea wr a 
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§§ 750-751] 


power generally to decree a sale of land is depend- 
ent, in a particular case, upon the allegations of 
A sale should not be made until the 
relative rights of the lienholders have been definitely 


the bill. 


settled.% 


Effect of prior encumbrances.%° 
the property is subject to a prior encumbrance 
does not prevent a sale on foreclosure of a me- 
chanie’s len,®? subject to the prior encumbrance.®® 
Under some statutes the sale must be made subject 
to the prior encumbrance,*® unless the encumbrancer 
comes in and consents to be made a party;+ but 
under other statutes the sale is made free of en- 
cumbrances? and prior encumbrancers must look to 
the proceeds for satisfaction of their debts,? and 
where, in a mechanic’s lien foreclosure, it appears 
that the liens can only be satisfied by a sale of the 
property, mortgagees who have been made parties 
cannot object that they are not seeking foreclosure 
and should not be compelled to accept the results 
It has been held that, 


thereof. 


94. Hayes v. Armstrong, 145 Md. 
268, 125 A 610. But see Staples v. 
Ryan, 62 Fed. 635 [aff 76 Fed. 721, 
23 CCA 541] (where, in an action to 
enforce a mechanic’s lien on defend- 
ant’s entire property, in which sev- 
eral interveners claimed liens against 
it, and one claimed a lien against a 
portion only, a decree was entered 
fixing the amount due each claimant, 
and adjudging that each have a lien 
against the property described in his 
complaint, and ordering the entire 
property to be sold to satisfy the 
liens, and all the parties assented to 
the decree, and no motion was made 
to set aside the sale thereunder, the 
sale was not void on the ground that 
by such sale the person claiming a 
lien against only a portion of the 
property shared in the proceeds from 
property of which his complaint did 
not give the court jurisdiction). 

{a] The court is without jurisdic- 
tion to pass a decree for the sale of 
lands to satisfy the claim or indebt- 
edness where it appears from the bill 
and exhibits filed therewith that the 
lien had ceased to exist when the 
attempt was made to enforce it. 
Hayes v. Armstrong, 145 Md. 268, 
125 A 610. 

95. Phelps v. Pope, 53 Iowa 691, 6 
NW 42; Iaege v. Bossieux, 15 Gratt. 
(56 Va.) 83, 76 AmD 189. But. see 
infra text and note 5. 

96. Sale under: 

Mechanic’s lien: 
As discharging mortgage lien see 
infra § 760. 
For less than amount of mortgage 
see infra § 754. 
Where priority over mortgage lim- 
ited to building see infra § 752. 
Mortgage, as divesting mechanic’s 

lien see supra § 453. 

97. Seely v. Neill, 37 Colo. 198, 86 
P2334 sHuches, Bros. “Mig. Co.. ‘v. 
Conyers, 97 Tenn. 274, 36 SW 1093. 

98. Seely v. Neill, 37 Colo. 198, 
86 P 334; Buntyn v. Shippers’ Com- 
press Co., 63 Miss. 94, 

[a] The mortgagee cannot object 
that the sale was decreed subject to 
the lien of the mortgage merely 
without providing for an apportion- 
ment of the proceeds, pursuant to 
McClain Code § 3317, which enables 
a mechanic’s lien claimant to secure 
the advantage of the increase in value 
of the realty resulting from the im- 
provement. Eagle Iron Works v. 
Des Moines Suburban R. Co., 101 
Iowa 289, 70 NW 193. 

99. Smith v. Shaffer, 46 Md. 573. 

1. Smith v. Shaffer, supra. 

Effect of sale where prior encum- 
brancer not made party see infra 

760. 

: 2. Topping v. Brown, 63 Ill. 348; 
Croskey v. Northwestern Mfg. Co., 
48 Ill. 481. 

3. Distribution of proceeds see 
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of the sale.’ 
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doubt as to the priority of the liens, the property 
should be sold,® although it will not bring its full 
value,® and the contest be made over the proceeds 


[§ 751] 2. Property or Interest to Be Sold—a. In 


The fact that | General. 


of the lienor.!® 


where there is 


infra § 762: 

4. Joralmon v. McPhee, 
Oe ee Eee Ol. 

5. Winn v. Henderson, 63 Ga. 365. 

Necessity of determining priorities 
before sale generally see supra text 
and note 95. 

6. Winn vy. Henderson, 63 Ga. 365. 

7. Winn vy. Henderson, supra. 

8. Wilson y. Reuter, 29 lowa 176; 
Dallas v. Gardner, 207 Ky. 938, 268 
SW 847. - 

9. Smith v. Corey, 3 E. D. Smith 
(N. Y.) 642, 4 AbbPr 208 note. 

10. Directions in decree as to sale 
of property see supra § 735. 

ll. Carney ‘v. Lia Crosse, etc., R. 
Co., 15 Wis. 503. 


31 Colo. 


12. See supra §§ 350-352. 
13. Judson v. Stephens, 75 Ill. 
255; Smith v. Corey, 3 BE. D. Smith 


(N. Y.) 642, 4 AbbPr 208 note; Lenox 
v. Yorkville Bantist Church, 2 HE. D. 
Smith (N. Y.) 673; Althause v. War- 
Ten, eZee heb: VSimith® -CNa ey.) 6bii,; 
Schmidt v. Gilson, 14 Wis. 514; Dean 
v. Wheeler, 2 Wis. 224; Dewey v. 
Fifield, 2 Wis. 738; Wesner Drilling 
Co. v. Tremblay, 18 Ont. L. 439, 13 
OntWR 544, 1017. But compare 
Kidder v. Aholtz, 36 Ill. 478 (the 
court may, if it sees proper, direct 
the sale of the estate of all parties 
having an interest in the premises, 
although the better practice is not 
to do so if the object of the statute 
can be obtained by decreeing a sale 
of the interest of those parties only 
against whose interest the lien at- 
taches). ‘ 

fa] Interest at time of filing lien. 
—The title and interest to be sold 
is that which the owner had at the 


time of filing notice of the lien. 
Hauptman v. Catlin, 20 N. Y. 247 
[aff 3 E. D. Smith 660, 4 AbbPr 


472]. 

{[b] Equitable interest.— A me- 
chanic’s lien enforced against a sim- 
ple equity must be confined to that, 
and a sale of the equitable interest 
must be subject to the rights of the 
legal owner. Wagar v. Briscoe, 38 
Mich. 587. 

[c] Where owner’s interest extin- 
guished.—The provision of the Me- 
chanics’ Lien Law that, where the 
land is encumbered by mortgage or 
otherwise at the time of making the 
contract, the owner’s equity of re- 
demption may be sold, has no appli- 
cation where the equity of redemp- 
tion has been destroyed or lost by 


sale under a trust deed. Tracy v. 
Rogers, 69 Ill. 662. 
14. Schenley’s Appeal, 70 Pa. 98 


(act of April 28, 1840). 

15. See supra §§ 337-349. 

16. Swanson v. Kohout, 304 Ill. 
606, 186 NE 656; Thompson v. Dale, 
58 Minn. 365, 59 NW 1086; Decker v. 
O’Brien, 1 App. Div. 81, 36 NYS 1079 
[aff 159 N. Y. 553 mem, 54 NE 1090 


The sale should not be of more property® 
or of a larger interest therein® than the judgment 
or decree orders to be sold;!° but it may be of less 
property than that directed to be sold where, after 
the judgment was rendered, a part of the property 
was released from the len.*? 
interest to which the lien attaches’” should be sold,** 
and under some statutes no greater estate can be 
sold than is vested in the person in possession.'* 
The property subject to the lient® must be ex- 
hausted before other property of the owner can be 
subjected to the payment of the judgment in favor 
Where part of the property can be 
separated from the remainder without injury to the 
whole and sold for an amount sufficient to satisfy 
the lens, such part only should be sold;*7 but where 


Only the estate or 


mem]; Marks v. Pence, 31 Wash. 
426, 71 P 1096. 
General execution see supra § 749. 
17. Ill.—North Presb. Church v. 
Jevne, 32 Ill. 214, 88 AmD 261; Ma- 
jor v. Collins, 1a Tl As 658; 
Ky.—Dallas v. Gardner, 207 Ky. 
93, 268 SW 847. 
N. C.—Broyhill v. Gaither, 119 N. 


C. 443, 26 SE 31. 

Tex.—Mills v. Paul, (Civ. A.) 30 
SW 558 [rev on other grounds 34 
SW 93]. 


Va.—Lester v. Pedigo, 84 Va. 309, 
4 SE 703. 

[a] Election of owner as to prop- 
erty to be first sold.—(1) The parts 
into which the property is divided 
should be sold in such order as the 
owner may elect. Broyhill v. Gai- 
ther. dS tN: (C.6443 5.269 Sin Slope G2) 
The owner may insist that property 
not exemynt from execution be first 
sold, and the proceeds applied to the 
discharge of the mechanic’s lien, be- 
fore the homestead is sold. King v. 
C. M. Hapgood Shoe Co., 21 Tex. Civ. 
A. 217, 51 SW 532. 

[b] Sale of buildings alone or 
with other property.—(1) Buildings 
may be sold alone where their re- 
moval will not injure the freehold. 
Sanford v. Kunkel, 30 Utah 379, 85 
P 368, 1012, (2) Under some stat- 
utes the court may order the sale of 
the land and buildings together, or 
the buildings separately, if severable 
from the land. Carland yv. United 
Engineering Co., 209 Mich. 244, 176 
NW 564. (3) Where a building is 
erected for a lessee, his leasehold 


rights together with the building 
may be sold. Carland v. United 
Engineering Co., supra; Crutcher v. 


Block, 19 Okl. 246, 91 P 895, 14 Ann 
Cas 1029. (4) In case there is no 
lien on premises held in trust, on 
account of the contract of the trus- 
tee for the improvement having been 
unauthorized, the trustee cannot re- 
quire the builder to restore an 
amount actually paid him, as a con- 
dition precedent to a sale of the 
building apart @om the land. May- 
nard v. Columbus, 150 Ky. 817, 150 
SW 1019. (5) Where the property to 
be subjected to the lien consists of 
several separate houses on separate 
lots, each house and the lot on which 
it stands should be sold separately, 
as enough to satisfy liens may be 
realized by a sale of less than the 
whole number of lots. Major v. Col- 
lins, 11 Ill. A. 658. (6) To discharge 
a mechanic’s lien against two houses 
and lots, against which the lien at- 
tached by reason of the failure of 
the owner of one lot to pay the con- 
tractor for materials furnished, the 
property of such owner should first 
be sold to satisfy the claim if the 
amount found to be due is not paid. 
Caltrider v. Isberg, (Md.) 130 A 53. 
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a division would be injurious, a sale of a part only 
If the property exceeds the 
area which the statute allows to be subjected to 
the lien,!® the court will divide it in the way best 
suited to the interests of both parties.*° 

[§ 752] b. Where Priority over Mortgage Limited 
Where a mechanic’s 
lien arising out of the improvement of mortgaged 
or otherwise encumbered property is entitled to 
priority as to the building or improvement but not 
as to the land,?! the rights of the lenor are en- 
forced by a sale of the building or improvement 


should not be made.?® 


to Building or Improvement. 


as distinct from the land,*? the 


18. See cases infra this note. 

[a] Applications of rule. — (1) 
Property owned in common may be 
sold, although the lien is enforce- 
able only upon the interests of some 
of the tenants in common, where the 
land is of such a character that it 
cannot be equitably partitioned. 
Hines v. Chicago Bldg., etce., Co., 115 
Ala 637. 23 S,160. (2) A decree for 
the sale of a church edifice without 
the land on which it stands is erro- 
neous. North Presb. Church v. 
Jevne, 32 Ill. 214, 88 AmD 261. (38) 
Where the building is all under one 
roof, although partly on one lot and 
partly on another, it is properly de- 
creed to be sold as a whole. Man- 
tonya v. Reilly, 184 Ill. 183, 56 NE 
425 [aff 83 Ill. A. 275]. (4) “A me- 
chaniec whose lien is upon such in- 
complete structure as the walls and 
chimneys of a house, and does not 
attach to the land, cannot enforce 
the same by levy and sale unless he 
proceeds whilst the subject of his 
lien is substantially as he left it. 
If, after it has been carried on to 
completion by others, he has a rem- 
edy, it is by the methods of equity 
rather than by those of law; but 
neither law nor equity will mutilate 
a building by selling the brick-work 
separately from the plastering, roof, 
floors and general finish.” Gaskill 
v. Davis, 61 Ga. 644, 645. 

19. See supra § 341. 

20. Hill v. La Crosse, etc., R. Co., 
11 Wis. 214. 

21. See supra § 396. 

22. Ala.—Wimberly v. Mayberry, 
94 Ala. 240, 10 S 157, 14 LRA 305; 
Turner v. Robbins, 78 Ala. 592. 

Colo.—Bitter v. Mouat Lumber, 


ete, Co. 10 Colo. Av '307,. 51 BP rdi9, 
Ind.—Stoermer v. People’s Sav. 
Bank, 152: Ind. 104, 52 NE 606; 


Deming-Colborn Lumber Co. v. Union 
Nat. Sav., etc., Assoc., 151 Ind. 463, 
51 NE 936; Dakota Bldg., etc., As- 
soc. v. Coburn, 150 Ind. 684, 50 NE 


885. 

Iowa.—Tower v. Moore, 104 Iowa 
345, 73 NW 823; Luce v. Curtis, 77 
Iowa 347, 42 NW 313; Waterloo First 
Nat. Bank v. Elmore, 52 Iowa 41, 
8 NW 547; Conrad v. Starr, 50 Iowa 
470. See Shepardson vy. Johnson, 60 
Iowa 239, 14 NW 302 (where ma- 
terials are furnished after a fore- 
closure sale of the premises under 
a prior encumbrance, the statute pro- 
viding for a separate sale of the im- 
provements, or a distribution of the 
proceeds of the sale of the land and 
the improvements, has no applica- 
tion). 

aD): _warl v. Scofield, 121 Mo. 390, 
25 SW 757; Hicks v. Scofield, 121 Mo. 
381, 25 SW 755; McAdow v. Sturte- 
vant, 41 Mo. A. 220. 

Mont.—Johnson v. Puritan Min. Co., 
19 Mont. 30, 47 P 337; Grand Opera 
House Co. v. Maguire, 14 Mont. 558, 
oh ee OONe 

N. D.—James River Lumber Co. v. 
Danner, 3 N. D. 470, 57 NW 343. 

Ss. D.—Laird-Norton Co. v. Herker, 
6 S. D. 509, 62 NW 104. ; 

See June v. Doke, 35 Tex. Civ. A. 
240, 80 SW 402 (where one person 
has a first lien on a building and lot, 
and another person a prior lien on 
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property as an 


purchaser hav- 


machinery in the building, it was 
proper to order the building and lot 
and the machinery sold separately). 

[a] Tsien claimed against both 
puilding and land.—A decree giving 
a lien upon the building alone and 
directing a sale thereof is: not pre- 
cluded by the fact that plaintiff filed 
a statement claiming a lien on both 
the building and the land. Bitter v. 
Mouat Lumber, etc.,.Co., 10 Colo. A. 
307, oI R619; 

[b] Uncompleted building. — A 
statute, providing that the building 
may be sold where the lien is for 
work done or material furnished for 
an entire structure and a mortgage 
has priority as to the land, is appli- 
cable notwithstanding the building is 
not completed, as “the phrase, ‘for an 
entire structure,’ is not used to des- 
ignate a completed from an uncom- 
pleted building; but to distinguish 
new structures not before existing, 
from betterments, repairs, improve- 
ments, and the like on previously 
constructed or existing improve- 
ments.” Atkinson v. Colorado Title, 
ete>) Co3459 sColo; 528, 587%, L5i1s .P 


457, 

[c] Effect of foreclosure of prior 
encumbrance.—(1) A mechanic’s lien, 
so far as concerns the building 
erected by the lienholder, is not im- 
paired by the foreclosure of a prior 
mortgage (see supra § 398), (2) and 
the buildings may be sold to satisfy 
the lien (Deming-Colborn Lumber 
Co. v. Union Nat. Sav., etc., Assoc., 
151 Ind. 463, 51 NE 936). 

[ad] The burden is on the lienor 
to show that a separate sale of the 
building would be proner under all 
the circumstances, and a decree of 
the trial court giving priority to the 
mortgage will not be set aside where 
the building is a fixture and all that 
is made to appear is that the land is 
not sufficient to pay the mortgage. 
Miller v. Seal, 71 Iowa 392, 32 NW 


3891 

23. See infra § 759. 

24. U. S.—In re Collins, 235 Fed. 
937 (under Louisiana Statutes); 
Chauncey v. Dyke, 119 Fed. 1, 55 
CCA 579. 

Colo.—Atkinson v. Colorado Title, 
ete, £Co3;) (S97 Re Colon so28 "5 Vow bids 


ae v. McPhee, 31 Colo. 26, 71 

Jll.—Bradley v. Simpson, 93 Ill. 93; 
Tracy v. Rogers, 69 Ill. 662; Howett 
v. Selby; 54 Ill. 151; Chicago North 
Presb. Church v. Jevne, 32 Ill. 214, 
ae AD 261; Raymond v. Ewing, 26 

Iowa.—Leach v. Minick, 106 Iowa 
437, 76 NW 751; Curtis v. Broadwell, 
66 Iowa 662, 24 NW 265; German 
Bank v. Schloth, 59 Iowa 316, 13 NW 


314; Brodt v. Rohkar, 48 Iowa 36. 
La.—Wang v. Field, 26 La. Ann. 

349; McDonough vy. Le Roy, 1 Rob. 

173; Cordeville v. Hosmer,, 16 La. 


590; Andry v. Guyol, 13 La. 8. 

N. J.—Newark Lime, etc., Co. v. 
Morrison, 13 N. J. Ha. 133. 

fa] In case of an addition to a 
building subject to a mortgage, the 
addition must be valued, and the 
whole building sold, and the value 
of the addition, so far as necessary 
to satisfy his claim, paid to the 


* sas 


[§§ 751-752 


ing the right of removal,?* or by a sale of the 


entirety,24 and an apportionment 


of the proceeds corresponding to separate valua- 
tions of the land and the building or improvement,”* 
or a distribution of the proceeds in such manner as 
is directed by an applicable statute.?® 
cases the latter course is pursued where it is im- 
practicable to remove the building or improvement,?* 
but in other cases it is held that the former course 
may be pursued, even though the building cannot 
be removed without great loss.?* 
not authorize the sale of a building erected on land 
subject to a prior mortgage.?? 


In some 


A few statutes do 


lienor out of the proceeds. White- 
nack vy. Noe, 11 N. J; Eq; 321, 

25. See cases supra note 24; and 
infra this note. 

[a] Both creditors must choose 
appraisers, and neither can be: af- 
fected by an appraisement to which 
he is not a party. Cordeville v. 
Hosmer, 16 La. 590. 

26. Fidelity L. & T. Co. v. Dennis, 
93 Va. 504, 25 SE 546. 

[a] In Virginia under the code 
the values of land and improvements 
are not to be estimated as bearing a 
certain ratio to each other, in which 
proportion the proceeds shall be dis- 
tributed but the value of the land is 
to be estimated at a certain fixed 
amount, which is to be paid to the 
prior encumbrancer from the pro- 
ceeds before the holders of the me- 
chanics’ liens can participate therein. 
Fidelity L. & T..Co. v. Dennis)-93 Vai . 
504, 25 SH 546. 

27. U. S.—Red River Valley Nat. 
Bank v. Crafg, 181 U. S. 548, 21 SCt 
708, 45 L. ed. 994 [expl James River 
Lumber Co. v. Danner, 3 N. D. 470, 
57 NW 3438]. 

Colo.—Atkinson v. Colorado Title, 


ete... Co., (59. Golo. 528, 151 2B 457; 
Ill.—Bradley v. Simpson, 93 Ill. 
93; Grundeis v. Hartwell, 90 Ill. 


324; North Presb. Church v. Jevne, 

32 Ill. 214, 883 AmD 261. 
Iowa.—Tower v. Moore, 104 Iowa 
Old Kentucky 


345, 73 NW 823. 

IKkty.—Grainger v. 

Paper Co., 105 Ky. 683, 49 SW. 477. 

N. D.—Craig v. Herzman, 9 N. D. 
140, 81 NW 288 [aff 181 U. S. 548, 
21 SCt 708, 45 L. ed. 994]. 

Tex.—Land Mortg. Bank v. Qua- 
nah Hotel (Co. 89 Tex "Sse a o4w 
730; Kahler v. Carruthers, 18 Tex. 
Civ. A. 216, 45 SW 160; Owens v. 
Heidbreder, (Civ. A.) 44 SW 1079. 

Va.—Fidelity L. & T. Co. v. Dennis, 
93 Va. 504, 25 SE 546. 

[a] Application of rule. — “The 
improvement here consisted of the 
basement walls and foundations, and 
we will take judicial notice they 
could not be removed and retain any 
value. In enforcing the lien on the 
improvement under these circum- 
stances, the mechanic’s lien law does 
not contemplate a course that will 
destroy the value of the improve- 
ment, and here the only way the im- 
provement can be effectively reached 
to satisfy the lien against it is to sell 
the entire property as a whole, and 
pursue some equitable course with 
the fund realized from the sale which 
will afford the greatest protection 
to the rights of all the parties.” 
Atkinson v. Colorado Title, etc., Co., 
59 Colo. 528, 538, 151 P 457. 

2s. Ambrose Mfg. Co. v. Gapen, 22 
Mo. A. 397; Grand Opera House Co. 
v. Maguire, 14 Mont. 558, 37 P 607. 

29. Cutler v. Keller, 88 Wash, 334, 
153 P 15, LRA1917C 1116 [foll Gile 


Inv. Co. v. Fisher, 104 Wash. 613, 
NO Ciame> eele Olls 
[a] Statute held inapplicable.— 


Rem. Code (1915) § 1146, providing 
for sale and removal from the land 
of property subject to a mechanic’s 
lien, in case the title to the land 
cannot be subjected thereto, applies 
only to cases where the work or ma- 


For later cases, developments and changes in the law ‘see cumulative Annotations, same title, page and note number, 


eee — see 


entered against the owner.*+ 


§§ 753-756] 


[§ 753] 3. Stay of, or Injunction against, Sale. 
Under some statutes the sale may be stayed for a 
limited time by the giving of a bond with security.*° 
It is held in some cases that persons who are inter- 
ested, but who are not made parties, may bring a 
bill to restrain the sale ordered under a decree fore- 
closing the lien,*+ and upon such a bill are entitled 
to have their interests determined by the court ;*? 
but in other cases the courts have refused to en- 
join the sale at the instance of such a person.** 
A provision of the statute requiring a sale of the 
property subject to the lien before a personal judg- 
ment for a deficiency may be entered has been held 
to apply only where the personal judgment is to be 
Hence, it does not 
preclude an injunction against a sale where no 
personal judgment is sought agdinst the owner.*® 
A mere allegation that from the condition of the 
times the property will not bring its full value is 
not an equitable ground for an injunction against 
the sale.36 - : 

[§ 754] 4. Notice and Terms of Sale. Notice of 
the sale by advertisement or otherwise must cover 
the property which is subsequently sold*? and be 
given for the time prescribed by statute.*® Where 
defendants have no interest in certain real estate, 
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an advertisement of the sale of their interest cannot 
prejudice the rights of the true owner.*® Property 
of value should ordinarily be sold on reasonable 
credit ;4° but where the lien claim is but a small 
proportion of the value of the whole property, it is 
proper to deeree a sale for a cash payment suffi- 
cient to pay the debt.44 Where the property is 
subject to a prior mortgage,*” it cannot be sold for 
less than the full amount thereof.** 

[§ 755] 5. Confirming or Setting Aside Sale. It is 
proper practice** for the court or judge possessing 
authority in the premises*® to confirm the sale where 
there are no valid grounds for a refusal to con- 
firm,#® but not where the court rendering the decree 
of sale was without jurisdiction’? or exceeded its 
jurisdiction.*8 The sale will not be set aside, un- 
less adequate grounds therefor are presented*® by a 
person prejudiced by the sale,°° and the motion 
made or action brought for this purpose is timely,°* 
and notice thereof is given to lienors who have be- 
come the purchasers of the property.°? 

[§ 756] 6. Conveyance to Purchaser and Recovery 
of Purchase Money. Where the sale is made by 
the sheriff, he is bound to execute to the purchaser 
a deed of conveyance of the owner’s interest in the 
premises.°? The officer who made the sale can main- 


terial was furnished at the instance 
of a party owning less than the fee, 
and not to liens placed by the owner 
of the fee on premises subject to 
prior mortgages. Cutler v. Keller, 
88 Wash. 334, 153 P 15, LRA1917C 
1116. [foll -Gile Inv. Co. v. Fisher, 
104 Wash. 613, 177 P 710]. 


30. Paine v. Putnam, 10 Nebr. 588, 
7 NW 336. 
YY see Raymond vy. Ewing, 26 I11. 


32. Raymond v. Ewing, supra. 

83. Turner v. Bellingham Bay 
Lumber, etc., Co., 9 Wash. 484, 37 P 
674 (where, in an action prosecuted 
by husband and wife to enjoin the 
sale of community real estate under 
a judgment rendered against the hus- 
band alone in an action to foreclose 
a mechanic’s lien, the court refused 
to enjoin the sale and suggested a 
method of making the judgment ef- 
fective by proceedings to bring in 
the wife or by her voluntary inter- 
vention). 

34. Metropolis Trust, etc., Bank y. 
Barnet, 165 Cal. 449, 132 P 833. 

35. Metropolis Trust, ete, Bank 
v. Barnet, supra. 

36. Winn v. 63 Ga. 
365. 

87. In re Long, 26 Del. 447, 84 A 
1030 (motice of sale of house situ- 
ated on certain land does not war- 
rant sale of house and lot). 


Henderson, 


38. Wagar v. Briscoe, 38 Mich. 
587. 
{a] Particular statutes construed 


and applied.—(1) Under Comp. L. 
(1871) § 68038, providing for the same 
notice that is prescribed for sales 
of real estate on execution, unless 
the court shall order other or differ- 
ent notice, and § 4629, providing, as 
to the latter, that notice shall be 
given by posting up a notice in three 
public places in the proper locality 
six weeks previous to the sale and 
publishing a copy in the proper 
newspaper once in each week for six 
successive weeks, where a decree 
provided for sale “twelve days after 
notice of the time and place of sale,” 
the notice required by the decree was 
that provided by the statute for 
sales on execution, except that a 
further twelve days must intervene 
between the completion of the acts 
required by the statute and the sale, 
and a sale made sixteen days after 


. the granting of the order of sale 


was invalid. Wagar v. Briscoe, 38 
Mich. 587. (2) A statute prohibiting 
a sale within a certain time after the 
decree was rendered does not pro- 


hibit the advertisement of the sale 
within such time, and if the property 
is advertised for the time prescribed 
by statute and not sold until after 
the expiration of the stay allowed 
ae sale is valid. Neher v. Crawford, 


INv M. 725, 65,.P 156, 
ori Fink v. Remick, 33 Mo. A. 
4, 
40. Pairo v. Bethell, 75 Va. 825. 
41. lester v. Pedigo, 84 Va. 309, 
4 SE 703. 
42. See supra § 369 et seq. 
43. Robinson-Slagle Lumber Co. 


v. Rudy, 156 La. 174, 100 S 296. 

44. Monarch Lumber Co. v. Wall, 
(Sask.) [1923] 3 WestWkly 1117. 

45. Monarch Lumber Co. v. Doer- 
ing, (Sask.) [1923] 2 WestWkly 393 
(district court judge). 

46. Arendt v. Vossen, 154 Minn. 
368, 191 NW 820. 

{a] Thus, where the court had 
jurisdiction of the subject matter 
and of the parties, its orders for 
judgment of foreclosure were regu- 
lar, aS was the judgment entered 
thereon, and the sale satisfied the 
judgment in full, thereby terminat- 


ing the litigation, it is proper to 
confirm the .sale, even though a 
money judgment was _ irregularly 
docketed. Arendt v. Vossen, 154 


Minn. 368, 191 NW 820. 

47. Hayes v. Armstrong, 
268, 125 A 610. 

48. Armstrong v. Obucino, 300 IIl. 
140, 1383 NE 58. 

49. See cases infra this note. 

[a] Inadequacy of price (1) alone 
does not justify setting aside the 
sale, Sheppard v. Messenger, 107 
Iowa 717, 77. NW 515; Rogers, etc., 
Hardware Co. v. Cleveland Bldg. Co., 
132 Mo. 442, 34 SW 57, 53 AmSR 494, 
31 LRA 335, 32 SW 1. (2) However, 
when such inadequacy is very great, 
slight circumstances tending to show 
that interested parties were misled 
or prevented by mistake or accident 
from attending or preventing the sale 
may suffice to set it aside. Rogers, 
ete., Hardware Co. v. Cleveland 
Bldg. Co., supra. 

[b] Tardy notice to defendant.— 
A sale to plaintiff of defendant’s 
property will be set aside in equity 
where defendant had no notice of the 
pendency of the suit or of the sale 
until it was too late to protect him- 
self and prevent the disposal of his 
property under the decree. Kizer 
Lumber Co. v. Mosely, 56 Ark. 544, 20 
Sw 409. 

{c] Error in decree.—(1) It was 
said that “if the court had jurisdic- 


145 Md. 


tion to pass the decree [of sale], 
though wrongfully or irregularly 
passed, the sale made under it should 
not have been set aside, as such error 
or irregularity could only have been 
reached and corrected by a direct 
appeal from the decree, or by a bill 
of review for errors apparent; and 
where the court has jurisdiction, an 
exception by the purchaser to the 
ratification of the sale does not open 
for review the decree directing the 
property to be sold.”” Hayes v. Arm- 
strong, 145 Md. 268, 272, 125 A 610. 
(2) However, it was held in another 
case that, where property has been 
sold and the proceeds distributed 
according to the rule laid down in 
the decree of sale, the only equitable 
method of correcting an error in the 
decree as to the distribution is to 
set aside the sale and order a resale. 
Dingledine v. Hershman, 53 Ill. 280 
(so holding on the ground that the 
decree could not equitably be cor- 
rected so as to compel any of the en- 
cumbrancers to refund any portion 
of what they had received, because if 
the sale was allowed to stand they 
would have no opportunity under a 
different rule of distribution reduc- 
ing their proportion to protect their 
interests by making the property 
bring a higher price). 

50. See cases infra this note. 

[a] A lienholder whose lien was 
not cut off by a sale under a me- 
chanic’s lien cannot bring an action 
to set aside such sale, as in such 
case he still has and may enforce his 
lien and the intervention of equity 
is needless. Inglehart v. Thousand 


Island Hotel Co., 109 N. Y. 454, 17 
NE 358. 
[b] Attempt to redeem as estop- 


pel—The fact that a judgment 
creditor has treated a sale under a 
mechanic’s lien as valid, by attempt- 
ing to redeem under it, does not estop 
him from afterward asserting its 
invalidity. Holcomb v. Boynton, 151 
ae 294,. 37 NE 1031..[aff 49 Ill, A. 


3]. 
51. Randall v. Redd, 7 Kyl 672, 
13 Ky. Op. 1026 (eleven years too 


long). 
Wes Turney v. Saunders, 8 Ill. 
239. 
ot Randolph v. Leary, 3 E. D. 
Smith -(N.. Y.). 637,04 -AbbPr 205 


[foll Smith v. Corey, 3 E. D. Smith 
(N.. Y.) 642, 4 AbbPr 208 note]. 

{a] Giving a certificate of sale 
will not suffice. Smith v. Corey, 3 
E. D. Smith (N. Y.) 642, 4 AbbPr 
208 note. 
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tain an action against the purchaser for the pur- 
chase money ;°* but in jurisdictions where a vendor’s 
lien is not recognized without a special agreement 
therefor,>> the claim for the purchase money does 
not necessarily follow the land,°® and a judgment 
therefor should not be made a special lien on the 
land.5? 

[§ 757] 7. Title and Rights Acquired or Divested 
by Sale—a. Title and Rights of Purchaser—(1) In 
General. The sale vests in the purchaser all the 
title and interest of defendant owner.®® While the 
sale conveys only the title and interest of defend- 
ant owner,°® the title of the purchaser relates back 
to the time when the len attached,®® so that he 
takes all the title held by the owner at that time** 
and any interest acquired thereafter by a person 
claiming under the owner.®? A sale to one of the 
lien claimants, unredeemed from by the owner, frees 
the property of the lien,®? and from the date of 
the sale the purchaser’s rights are those of pur- 
chaser only,®* independent of the lien.°> -However, 
where the sole henor is the purchaser, he acquires 
only the interest to which his lien attached.** The 
purchaser takes title free of equities of which he 
had no notice,®* but not of rights or equities of 
which he was charged with notice.*® He has the 
right to defend against a mortgage on the property 


54 Trustees’, etc, Ins. Corp. v.| (So holding but 
Bowling, 2 Kan. A. 770, 44 P 42. the ‘purchaser 
[a] The expiration of the officer’s 


term of office does not defeat his 
right to sue the purchaser for the 
purchase money when he has paid 
the amount to which a judgment 
creditor is entitled from the proceeds 61. 
of the sale. Trustees’, etc., Ins. Corp. 


property 
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‘on the ground of its invalidity.®® 


also holding 
is precluded by the 
doctrine of caveat emptor from re- 
covering damages for injuries to 
by the owner 
date of the filing of the lien and the 
date of the sale). 

Shields v. Keys, 24 Iowa 298; 
Randolph v. Leary, 3 E. D. Smith (N. 
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Also he is sub- 
rogated to the rights of the lienors, under the stat- 
ute, to have improvements contributed to by them 
sold to pay their claims, as against a mortgagee 
not a party to the foreclosure.*° In a proper case 
for such relief, the purchaser may be put into pos- 
session’! or relieved from completing his purchase’? 
according to the rules governing judicial sales gen- 
erally.72 Where the sale is null and void, it is 
proper to quash a writ of assistance previously 
eranted’* and to order the restoration of the prem- 
ises to the owner.*® The title of the purchaser may 
be impeached by a person not a party to the suit,’® 
but on the sale being set aside’? the purchaser should 
be placed in statu quo.7® 

[§ 758] (2) Effect of Errors or Defects in Pro- 
ceedings. In some cases it is stated generally that 
the title of a purchaser at a sale under a mechanic’s 
lien is purely statutory,’® and its validity depends 
upon every essential statutory step in the creation, 
continuance, or enforcement of the lien having been 
duly taken.°° However, in other cases the rules laid 
down are not so broadly stated.*t According to 
such authorities, where the hen claimant is the pur- 
chaser, a subsequent reversal or vacation of the 


judgment defeats his title®? without giving him a. 


claim for improvements made by him atter the 


that) particular cases that: (1) The pur- 
chase money paid should be i 
funded. Wesner Drilling Co. 

Tremblay, 18 Ont. L. 439, 13 Ontwk 
544, 1017. (2) Where no improve- 
ments have been put on the property 
the purchaser must receive back his 
purchase money, with interest, and 
be charged with the reasonable rents 


between 


v. Bowling, 2 Kan. A. 770, 44 P 42. 
55. See Vendor and Purchaser [39 
Cye 1793): 
56. Trustees’, etc., Ins. Corp. v. 
Bowling, 2 Kan. A. 770, 44 P 42. 


57. ‘Trustees’, etc., Ins. Corp. v. 
Bowling, supra. 

58. Sheppard v. Messenger, 107 
Iowa 717%, 77 NW. 515; National 
Morte: Com autd vy. Rolston,” 23 Bs ic: 
S8Anw2s “Domb —81," l9i7]) ~L iwest 


Wkly 494 [app dism 59 Can. S. C. 
219, 49 DomLR 567]. 

[a] Where a leasehold estate is 
sold (1) the lessor must accept the 
purchaser as tenant for the remain- 
der of the term. Koenig v. Mueller, 
39 Mo. 165. (2) But the purchaser 
acquires only the estate held by the 
lessee subject to the conditions of 
the lease. Reed v. Hstes, 113 Tenn. 
200, 80 SW 1086. See also Rothe v. 
Bellingrath, 71 Ala. 55 (discussing 
the point). 


{b] When legal title passes, al- 
though work done for equitable 
owner.—Where a petition to enforce 
a mechanic’s lien states that the la- 
bor was performed for one who was 
the equitable owner of the lot, al- 
though the legal title was in another, 
and both are made defendants, and 
the court, after hearing evidence as 
to the title, renders judgment against 
the party for whom the labor was 
performed, and orders that, in de- 
fault of payment thereof by him or 
the owner of the legal title, a special 
execution issue against the land, and 
that the same be sold, the purchaser 
at the sale under such _ execution 
will acquire the legal title. Lewis 


v. Rose, 82 Ill. 574. 

59. Lomax vy. Dore, 45 Ill. 379; 
Wesner Drilling Co. v. Tremblay, 18 
Ont. L. 439, 13 OntWR 544, 1017. 

[a] Purchaser takes subject re 
taxes.— Wesner Drilling Co. 
Tremblay, 18 Ont. L. 439, 13 OntWh 


544, 1017 
6. Purser v. Cady, —(Cal.)' 49 ~P 
180. See Van Buskirk v. Summit- 


ville Min. Co., (Ind. A.) 78 NE 208 


Y.) 687, 4 AbbPr 205. 

62. Connecticut Mut. L. Ins. Co. 
v. Goldsmith, 131 Wis. 116, 111 NW 
208. ; 

63. Van Buskirk v. Summitville 
Min. Co., 38 Ind. A. 198, 78 NE 208. 

64. Van Buskirk v. Summitville 
Min. Co., Supra. 

65. Van Buskirk v. 
Min. Co., supra. 

66. Sax v. McCormick, 179 Iowa 
764, 162 NW 26. 

67. Fahn v. Bleckley, 55 Ga. 81. 

68. Sax v. McCormick, 179 Iowa 
764, 162 NW 26. 

{a] The possession of a tenant is 
notice of his property interest, even 


Summitville 


though his lease is not Pepe ocd: 
Benn Riegel Conte ete., v. 
Seigel, 110 Mise. 710, 181 NYS °807. 


69. Nichols vy. Hill, 6 Thomps. & 
Cr ICNE SYA) sibs National Transit Co. 


v. Weston, 121 Pa. 485, 15 A 569. 

70. Owens “v. Heidbreder, (Tex. 
Civ. A.) 44 SW 1079. 

71. Suydam v. Holden, 11 AbbPr 
NS: CN, ¥.) 829 notes 

{a] Summary proceedings. — A 


purchaser of property at a sheriff’s 
sale, under a lev. fa. issued on a 
judgment obtained on a mechanic’s 
lien, may, under the statutes, insti- 
tute Summary proceedings to recover 
possession of the premises. Wal- 
bridge’s App., 95 Pa. 466. 

Possession of building’ see 
Sao 

Right to possession as 
tenant see infra § 760. 

72. Suydam y. Holden, 11 AbbPr 
NS (N. Y.) 329 note. 

Defects in proposes asi) ground 
for relief see infra § 758 

73. pce Judicial Sales’ §§ 131-133, 


infra 


against 


Armstrong y. Obucino, 300 Ill. 
140, 183 NE 58. 

75. Armstrong v. Obucino, 

76; ‘Elorton “yo Stasuouis; 
Co., 84 Mo. 602. 

77. See supra § 755. 

78. See cases infra this note. 
Thus it is variously held in 


supra. 
GUC qe 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


and profits, less the taxes paid by 
him. Charleston Lumber, etc., Co. v. 
Brockmeyer, 23 W. Va. 635. (3) 
Where land subject to the lien of a 
special tax bill is leased, and after- 
ward, at a sale on execution under a 
judgment recovered on the tax bill, 
the property is purchased by a 
stranger, who brings ejectment 
against the purchaser under a sale 
to satisfy a mechanic’s lien for work 
on buildings erected on the leasehold 
and the improvements cannot be re- 
moved, defendant will be entitled to 
a payment of the value of the im- 
provements as a condition precedent 
to a recovery of the land. Smith v. 
Phelps, 63 Mo. 585. 
79. Heitz v. Sayers, 
901; Wagar v. Briscoe, 
80. Heitz v. Sayers, (Del.) 113 A 
901; Wagar v. Briscoe, 38 Mich. 587. 
[a] In suits to quiet title, founded 
on the validity of mechanics’ liens 
and proceedings thereon, the com- 
plainants have the burden of showing 
that they were within the statutory 
requirements. Krotz v. A. R. Beck 
ee Cons 4 ind.) AS VOU ce 
81. See infra text and notes 82-89. 
82. Powell v. Rogers, 11 Ill. A. 98 
{aff 105 Ill. 318]; Sexton vy. Alberti, 
10 Lea (Tenn.) 452. Compare Mc- 
Bride v. Longworth, 14 Oh. St. 349, 
84 AmD 383 (where lands encum- 
bered by various liens are sold in 
judicial proceedings at the suit of 
one of the lienholders, and on cross 
petitions of the different defendant 
lienholders, and are purchased at 
such judicial sale by a defendant 
lienholder, and the proceeds of sale 
are distributed among the’ several 
encumbrancers, by order of court, 
agreeably to their ascertained pri- 
orities, such purchaser, although a 
party to the suit, is entitled to the 
protection which the policy of the 
statute affords to purchasers at 
judicial sales, upon the reversal of 
the judgment or decree under which 
the sale was made). 


(Del.) 113 A 
38 Mich. 587. 


ocala alla ve 


f 
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purchase ;5* but where the purchaser is a stranger 
to the record, he is not chargeable with any error 
which may exist in the decree under which he pur- 
chases,®* and his title is not affected by the granting 
of a new trial after the sale,*° or by a subsequent 
reversal or vacation of the judgment directing the 
sale,8® where no order for the restitution of the 
property was made.** Where, on account of real or 
alleged defects in the proceedings, the title is doubt- 
ful and the purchaser might be compelled to defend 
it by litigation, he will not be compelled to take 
it;°* but the mere fact that one defendant has 
appealed does not entitle the purchaser to be re- 
lieved from the purchase.*®® 

[§ 759] (8) Purchaser of Building Alone. Where 
the judgment or decree establishes a lien on the 
building alone, separate from the land, and orders 
it sold, the purchaser has a right to remove it®® 
within a reasonable time,®! and if he cannot obtain 
possession otherwise he may maintain replevin there- 
for.°? It has been held that the building cannot 
be removed before the expiration of the time of 
redemption.®* According to some,®* but not other,®® 
authorities the right of removal exists regardless 
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of whether or not injury may result from its exer- 
cise. It is held that, where the building is on leased 
premises, and the lessee’s right of removal is con- 
ditional or limited, the purchaser’s right is likewise 
so;°° but it is also held that a statutory right of 
removal may properly be exercised notwithstanding 
the expiration of the lease®’ and the passing of the 
premises into the possession of the owner of the 
fee or another lessee.°* The purchaser acquires the 
building free from a prior encumbrance on the 
land,®® and he does not, by remaining in possession 
of the land until a prior mortgage is foreclosed, 
lose his right to remove the building or improvement 
from the land.t The real purchaser of the building 
eannot be prejudiced by the erroneous recital of 
the sheriff in his return of sale that the building 
was sold to another person.? 

[§ 760] b. Title and Rights of Third Persons. A 
sale under a mechanic’s lien does not affect the 
title or interest of persons not parties to the fore- 
closure proceedings.* In some eases it is held gen- 
erally that the sale discharges the lien of a subse- 
quent,* but not of a prior,> mortgage. In other 
cases, however, it is held, in accordance with the 


83. well v. Rogers, 11 Ill. A.| the lien and right to remove gave|guson, 61 Mont. 402, 202 P 389. 
98 ‘att 105 Ill. 318]. defendants legal cause or good ex- 3 Ala—ZIJackson v. Farley, 212 
84. Dingledine v. Hershman, 53]cuse for entering, so that they did] Ala. 594, 103 S 882. 
Ill. 280. And see Armstrong v.|not thereby violate the -criminal Tl.—Lomax vy. Dore, +45. Tih 379 
Obucino, 300 Ill. 140, 133 NE 58] statute against trespass after warn-| Williams v. Chapman, 17 Ill. 423, 65 
(recognizing the rule where the} ing.” Wildman v. Evans’ Bros.| AmD 669; Kelley v. Chapman, 13 Il. 
court has jurisdiction and the decree,| Constr. Co., 175 Ala. 333, 336, 57 S| 530, 56 AmD 474. 
although erroneous, is not void). 831. Ind. —Krotz v. A. R. Beck Lumber 
85. See Bartlett v. Bilger, 92 912 Biz Three Lumber Co, Inc: v. | Cot, 34 Ind) AL 5775 73 INE 273! 


Iowa 732, 61 NW 233 (holding, how- 
ever, that the provision of Code 
§ 2878, that the title of a purchaser, 
in good faith, of property sold under 
a judgment, shall not be affected by 
a new trial secured by a defendant 
who/ was served by publication, does 
not apply in favor of a purchaser of 
property at a sale on foreclosure of 
a mechanic’s lien as against a de- 
fendant encumbrancer who was not 
served or included in the publication 
notice prior to the sale). 

86. Purser v. Cady, 5 Cal: Unrep. 


Miss. 
Lumber Co., 
467; 


fa] 


land Coal, 
Mont. 402, 


[b] 


6tc., 


Curtis, 130 Miss. 74, 93 S 487; 
batsch v. Third Baptist Church, 66 
45.0 Oesr 23 ls 
188 Mo. A. 729, 176 SW 
William Cameron & Co., 
Vv. Trueheart, (Tex. Civ. A.) 165 SW 
58 


Failure to exercise the right 
within a reasonable time operates as 
a waiver or forfeiture thereof. 
Co. v. Ferguson, 61 
202 ee 389% 

What constitutes reasonable 
dispatch.—W hile what is reasonable 


Prie- Nebr.—Portsmouth Sav. Bank v. 
Riley, 54 Nebr. 531, 74 NW 838. 

Nev.—In re Smith, 4 Nev. 254, 97 
AmD 531. 

Ok1. — Sanders Vi ft or Producing 
Co., 92 Okl. 141, 218 P 807. 

[a] Applications NOE rule. — (1) 
The purchaser acquires no title to 
property, the owner of which was 
not made a party to the suit or given 
notice thereof. In re Smith, 4 Nev. 
254, 97 AmD 531 (where real estate 
was sold by a sheriff under a decree 
of foreclosure of a mortgage and 


Orear v. Dierks 


Ine. 


Mid- 


Cas i0G. 490-1380 

87. Purser v. Cady, supra. 

88. Sprickerhoff v. Gordon, 120 
App. Div. 748, 105 NYS 586 [aff 194 
N. Y. 577 mem, 88 NE 1132 mem]. 

89. Hill v. Flatbush Consumers’ 
Ice Co., 148 App. Div. 559, 127 NYS 
961. 

$0. Ala.—Wildman v. Evans Bros. 
Constr. Co., 175 Ala. 833, 57 S 831. 

Miss.—Big Three Lumber Co., Inc. 
v. Curtis, 130 Miss. 74, 93 S 487; 
Priebatsch v. Third Baptist Church, 
66 Miss. 345, 6 S 237; Otley v. Havi- 
land, 36 Miss. 19. 

Mo.—Orear v. Dierks Lumber Co., 
188 Mo. A. 729, 176 SW 467. 

Nebr.—Shull v. Best, 4 Nebr. (Un- 
off.) 212, 93 NW 753. 

Tex.—William Cameron & Co., Ine. 
v. Trueheart, (Civ... A.) 165 SW 
58. 

fa] The fact that the decree does 
not provide for removal of the build- 
ing does not affect the right of re- 
moval. Grand Opera House Co. v. 
Maguire, 14 Mont. 558, 37 P 607. 

[b] Statute construed.—‘If so 
much of section 4756 [Code 1907] as 
provides that the purchaser in such 
case, ‘may, within sixty days after 
the sale, remove such building or 
improvement from the premises,’ is 
to be given effect, it means that the 
purchaser, in a reasonable manner 
and in the due observance of the 
rights of the occupants, may enter 
and remove the building or improve- 


ment.”’ Wildman vy. Evans Bros. 
Constr. Co.,; 175 Ala. 333, 335, 57. S 
831. 


{c] Entry after warning.—‘‘The 
fact that defendants had been warned 
not to go upon the premises puts no 
different aspect upon the rights of 
the parties. The statute conferring 


dispatch is determinable by circum- 
stances, a delay for two years or 
more is prima facie fatal to, and in 
the absence of explanation conclu- 
sive against, the right to remove. 
Priebatsch vy. Third Baptist Church, 
66 Miss. 345, 6 S 237. 

92. Shull v. Best, 4 Nebr. (Unoff.) 
212, 93 NW 753. 

{a] Questions for determination. 
—(1) In an action to recover pos- 
session of a building which plaintiff 
claims to have purchased at a sale on 
foreclosure of a mechanic’s lien, the 
question whether the sale was made 
to plaintiff or to another is a ques- 


tion of fact. Midland Coal, etc., Co. 
v. Ferguson, 61 Mont. 402, 202 P 
389. (2) Where, in such an action, 


the pleadings do not raise the ques- 
tion of waiver or forfeiture of the 
right to remove the building, by fail- 
ure to remove it within a reasonable 
time, the question cannot be consid- 
ered by the trial court. Midland 
Coal, etc., Co. v. Ferguson, supra. 

93. Grand Opera House Co. v. Ma- 
guire, 14 Mont. 558, 37 P 607. 

94. Stritzel-Spaberg Lumber Co. 
v. Edwards, 50 Mont. 49, 144 P 772. 

95. Orear v. Dierks Lumber Co., 
188 Mo. A. 729, 176 SW 467. 


96. Oswald v. Buckholz, 13 Iowa 
06. 

97. Wildman We Evans Bros. 
GonstriCo..7175 Ala. 333, 9572S! (831 


(placing the decision on the ground 
that the statute makes no exception 
in such case). 


98. Wildman v. Evans. Bros. 
Constr. Co., supra. 
99. Big Three Lumber Co., Ine. v. 


Curtis, 130 Miss. 74, 93 S 487. 

1. Grand Opera House Co. v. Ma- 
guire, 14 Mont. 558, 37 P 607. 

2. Midland Coal, etc., Co. v. Fer- 


was subsequently sold under a de- 
eree foreclosing a mechanic’s lien on 
the property, in which latter proceed- 
ings the first purchaser was not made 
a party); Sanders v. Texas Producing 
Co.,. 92 Ok]. 141, 218 P 807 (land on 
which no improvement was made and 
which was not owned by the person 
for whom the improvement on other 
land was made); Rogers vy. Klingler, 
3 Whart. (Pa.) 332 (where the prop- 
erty was sold as the property of the 
contractor in a personal action by a 
subcontractor against the contrac- . 
tor). (2) Where a tenant in posses- 
sion under a lease was not made a 
party to the foreclosure action, the 
court will not grant an order to re- 
move him and put the purchaser in 
possession. Benn Riegel Contract- 
ing, etc., Co. v. Seigel, 110 Misc. 710, 
181 NYS 807. (3) Likewise a lessee 
not made a party to the foreclosure 
proceedings has been held entitled, as 
against the purchaser, to possession 
of electric light fixtures during the 
term of the _ lease. Williams v. 
Farm, etc., Sav., (Mo. 
A.) 272 SW 1006. 

4 Harbach v. Kurth, 131 Pa. 177; 
18 A 1062. 

fa] Mortgage recorded before 
judgment on lien.—Where there is a 
mechanic’s lien of record prior to a 
mortgage, and a judgment subse- 
quent to the mortgage is rendered, 
in an action to enforce such lien, a 
sale under a venditioni exponas on 
the judgment will discharge the lien 
of the mortgage; but, if the lien is 
invalid on its face, this effect will 
not be produced and the lien of the 
mortgage will remain. ee Vv. 
Gartizer, 3 Phila. (Pa.) 8 

5. Gill y. Weston, 119° Da, 305, 1 
AVeO Lis 


etce., Assoc., 
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general rule as to persons not made parties,® that 
the sale does not affect the rights or equities of a 
subsequent mortgagee not made a party to the fore- 
closure proceedings,’ but that it divests the lien of 
a prior mortgage where the mortgagee was made 
a party to the suit,’ even though the decree makes 
no reference to the mortgage® and is silent as to 
the proceeds of the sale.1° 

[§ 761] 8. Redemption.11 Under the statutes in 
a number of states a sale made in the enforcement 
of a mechanic’s lien is subject to the right of re- 
demption for a certain time.1? To be effective the 
redemption must be made within the time’* and in 
the mode?‘ provided by law, and the person exercis- 
ing, or attempting to exercise, the right must be 
within the class of persons to whom the statute 
accords the right.1® Generally the right of redemp- 
tion exists only in favor of a person who has an 
interest in the land sold,'® the security and pro- 
tection of which render the right of redemption 
necessary,'? and his bill to redeem must show on its 
face that he possesses the proper interest.1® <A 
junior mechanie’s lienholder may redeem from a sale 
under the senior lien;!® and where a sale is made 
under one of two codrdinate mechanics’ liens, the 
other lienholder has the right to redeem.?° Also a 

6. See supra text and note 3. 

7. Jackson v. Farley, 212 Ala. 594, 


103 S 882; Deming-Colborn Lumber 


Co. v. Union Nat. Sav., etc., Assoc., [b] 
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sale made in proceedings to foreclose 
a mechanic’s lien. 
Minn. 417, 53 NW 719: 594, 


Beginning of period.— The 
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junior mortgagee who was not made a party to the 
suit to foreclose a mechanic’s lien has the right te 
redeem the premises from the sale,?1 and such right 
extends also to his assignee?? or the purchaser at 
a foreclosure sale under his mortgage.** However, 
a mortgagee not made a party to the foreclosure 
proceedings need not file a bill to redeem from the 
sale in order to enforce his rights;?4 he may file 
a bill to foreclose his mortgage as if no mechanics’ 
lien proceedings had been taken,?® and the facts 
that he does so and obtains a decree of. sale do 
not prevent him from subsequently redeeming from 
the mechanie’s lien.2® It is held that a simple judg- 
ment creditor has no right, after the execution of 
a sheriff’s deed under a sale on foreclosure of a 
prior mechanic’s lien, to redeem from the sale;?? 
but under some statutes judgment creditors have 
a right to redeem after the expiration of a certain 
time during which the judgment debtor has not re- 
deemed,”® although even in jurisdictions where such 
statutes exist, where a sale to foreclose a mechanic’s 
lien is void for want of jurisdiction, judgment 
creditors cannot obtain any rights by redeeming 
from such sale.2® A party to the foreclosure pro- 
ceedings cannot redeem from his own sale.®° Pay- 
ment of the proper amount is necessary to effect a 
6 NW 42. 

21. Jackson v. Farley, 212 Ala, 


103 S 882; Gamble v. Voll, 15 
Cal. 507; Whitney v. Higgins, 10 Cal. 


State v. Kerr, 51 


151 Ind. 463, 51 NE 936, 49 NE 28. 
8 Topping v. Brown, 68 Ill. 348. 
9. Topping v. Brown, supra. 


10. Topping v. Brown, supra. 
il. Redemption from mortgage by 
holder of mechanic’s lien see Mort- 


gages [27 Cyc 1812]. 

12. Conn.—Throckmorton v. Shel- 
ton, 68 Conn. 413, 36 A 805. 

Til.—Armstrong v. Obucino, 300 Ill. 
140, 133 NE 58; Keller v. Coman, 162 
Til.) dL, 44. WINE. 4345. Boynton /-v. 
Pierce, 151 Ill. 197, 37 NE 1024 [aff 
49 Ill. A. 497]; Templeton v. Horne, 
82 Til. 491. 

Ind.—Buser v. Shepard, 107 Ind. 
417, 8 NE 280. 

Iowa.—State v. Eads, 15 Iowa 114, 
83 AmD 399. 

Minn.—Salmon y. Central Trust, 
ete., Bank, 157 Minn. 369, 196 NW 
468; State v. Kerr, 51 Minn. 417, 53 
NW 719: Bovey De Laittee Lumber 
ee Tucker, 48 Minn. 223, 50 NW 
1038. 


Mont.—Grand Opera House Co. v. 
Maguire, 14 Mont. 558, 37 P 607. 


Wis.—Dean v. Pyncheon, 3 Pinn. 
1-3 Chanal,, 9 
See Whitney v. Higgins, 10 Cal. 


547, 70 AmD 748 (parties to the suit, 
or those who become interested pend- 
ing the suit, have only the statutory 
right to redeem, but persons whose 
rights accrued before the suit was 
commenced, and who are not made 
parties possess an equitable as well 
as thé statutory right to redeem). 

[a] Court cannot deny statutory 
right of redemption.—Milner v. Nor- 
ris, 138 Minn. 455. 

{b] In Tllinois (1) the right to 
redeem did not exist before the enact- 
ment of the statute of March 30, 
1869. Schmidt v. Williams, 89 Il. 
117; Knight v., Begole, 56 Ill. 122; 
Armsby v. Peo., 20 Ill. 155; West v. 
Flemming, 18 Ill. 248, 68 AmD 539. 
(2) Prior to that enactment the de- 
cree was required to allow a reason- 
able time within which defendant 
might pay the amount of the lien and 
prevent the sale. See supra § 735. 

13. Buser v. Shepard, 107 Ind. 417, 
8 NE 280; Daly v. Lahontan Mines 


7 39 Neva 14; alb iPro l4A, 158. 2: 
[a] The court cannot extend the 


statutory time within which real 
property must be redeemed from a 


time to redeem from a foreclosure 
sale under a mechanic’s lien dates 
from the confirmation of the sale, 
and not from the day of the sale. 
Salmon vy. Central Trust, etc., Bank, 
157 Minn. 369, 196 NW 468. 

14. See case infra this note. 

[a] An assignment of the certifi- 
cate of sale by the purchaser to a 
person entitled to redeem will not 
operate as a redemption. Keller v. 


Coman, .162 Ill. 117, 44 NE 434. 
15. Wildman v. Evans Bros. 
Constr Con Lis 7Alasid3s1) ol oS: Sols 


[a] The lessee (1) has no right, 
under some statutes, to redeem from 
the sale of a building. Wildman v. 
vans Brosm, Constr Co, we l758 vAla: 
333, 57 S 831. (2) He cannot right- 
fully demand that he be allowed to 


redeem the building for the lessor, 


without an express power of attorney 
to that end or an agency to be im- 
plied from facts. Wildman y. Evans 
Bros. Constr. Co,,. supra. (3) The 
bare relation of lessor and lessee 
does not make the lessee a repre- 
sentative of the lessor for this pur- 
pose. Wildman v. Evans. Bros. 
Constr. Co., supra. 

16. Buser v. Shepard, 107 Ind. 417, 
8 NE 280. 

17. Buser v. Shepard, supra; Shep- 
pard v. Messenger, 107 Iowa 717, 77 
NW 515. , 

[ay Application of rule.—A _ per- 
son who holds the legal title to 
property as security for a debt is not 
entitled to redeem from a sale under 
a judgment foreclosing a mechanic’s 
lien against the holder of the equi- 
table title, as such redemption is not 
necessary to the protection of his 
interest. Sheppard v. Messenger, 107 
Iowa 717, 77 NW 515. 

18. Buser v. Shepard, 107 Ind. 417, 
8 NE 280. 

[a] The bill must show that the 
person seeking to exercise the right 
has a subsisting interest in the land 
derived from the person out of whose 
contract or obligation the lien arose, 
or that such interest in some way 
springs out of such person’s general 
equity of redemption. Buser v. 
Shepard, 107 Ind. 417, 8 NE 280. 

19. Phelps v. Pope, 53 Iowa: 691, 
6 NW 42; Jones v. Hartsock, 42 Iowa 


147. 
20. 53 Iowa 691, 


Phelps v. Pope, 


547, 70 AmD 748; American Banking, 
éte,,. Co.) v. Lynch, 10¢S., D.*410)/ 873 
NW 908. 


22. Whitney v. Higgins, 10 Cal. 
547, 70 AmD 748. 
23. Whitney v. Higgins, supra. 


24. Becker v. Fink, 206 Ill. A. 218. 

25. Becker v. Fink, supra. 

26. American Banking, etc., Co. v. 
Lynch, 10 S. D. 410, 73 NW 908. 

27. Diddy v. Risser, 55 Iowa 699, 
8 NW 655 [dist Jones v. Hartsock, 
aaaoae 147; Evans v. Tripp, 35 Iowa 

28. Boynton v. Pierce, 49 Ill. A. 
aes Pati, 151 TN eS 733 SIN 


“The right to redeem, by a judg- 
ment creditor, after statutory time 
given to the judgment debtor of 
twelve months expires, is encouraged 
by law; it is a boon to the debtor, 
and pays his debts, which otherwise 
would remain unpaid, and his prop- 
erty lost.” Boynton v. Pierce, supra. 

[a] Right not barred by decree.— 
A decree foreclosing a mechanic’s 
lien in a suit in which the judgment 
ereditors are made parties defendant 
does not bar them from the right of 
redeeming from the sale made to en- 
force such decree, since, by such 
redemption, they do not attempt to 
assert a title superior to that en- 
forced by the decree. Boynton vy. 
Pierce, 49 Ill. A, 497. 

29. Holcomb v. Boynton, 151 Tl. 
294, 37 NE 1031 [aff 49 Ill. A. 503). 
te McCullough v. Rose, 4 Ill. A. 

[a] Rule applied.—Where A filed 
a petition to enforce a mechanic’s 
lien upon certain premises, and B 
interpleaded, claiming a balance due 
him for purchase money, C inter- 
pleaded as mortgagee, and D inter- 
pleaded, claiming a lien for work 
done on the premises, and the court 
entered a decree directing the master 
to sell the premises, and fixing the 
order in which the parties were to 
be paid from the proceeds, and at the 
sale, the premises were purchased 
by B for a nominal sum, and <after- 
ward the others attempted to redeem 
the premises from such sale, it was 
held that the sale was as much the 
sale of one party as the other, and 
that a party could not redeem from 
his own sale, but should have been 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


> 


§§ 761-762] 


redemption ;* but'a tender of the amount necessary 
to redeem is not always a necessary condition prece- 
dent to the institution of a suit in equity to re- 
deem.*? If under a decree of strict foreclosure upon 
a mechanic’s lien, with judgment for possession and 
stay of execution until after the day limited for 
rédemption by the last in order of several junior 
encumbranecers, the latter redeems within the time 
limited, he cannot take any benefit from the judg- 


ment for possession.*° 


[§ 762] 9. Distribution of Proceeds.*4 The pro- 


present at the sale in order that he 
might protect his interests. McCul- 
lough v. Rose, 4 Ill. A. 149. 

31. Gamble v. Voll, 15 Cal. 507. 

[a] The amount for which the 
property sold, even though less than 
the amount of the judgments, is the 
proper basis for redemption. Lampe 
ae ne Lumber Co., 97 Kan. 376, 155 

[b] Amount of mortgage satisfied 
by purchaser.—Where the purchaser, 
at the request of the owner took up 
and satisfied a mortgage, the owner, 
or a person standing in his shoes, 
cannot redeem without accounting 
for the amount of the mortgage. 
Lampe v. Star Lumber Co., 97 Kan. 
376, 155 P 918. 


Pica Jones y. Hartsock, 42 Iowa 
is 

'{a] Ilustration.—‘The amount is 
fixed by the decree, but it is not 


shown that it was definitely known 
when the action was commenced. 
Besides, we do not think that a ten- 
der, under the circumstances of this 
case, is a condition precedent to the 
right to institute the suit. Et,,.is 
‘quite reasonably apparent that a 
tender would have done no good, for 
the right to redeem is denied in the 
answer, and the whole controversy in 
the case regards the existence of 
that right. A court of equity, having 
control over the whole subject, may 
so mould the decree as to costs, and 
the conditions under which relief will 
be granted, as to fully guard and 

rotect the interests of all parties. 

here is not the same necessity for 


tender in actions in equity as at 
law.” Jones v. Hartsock, 42 Iowa 
147, 153. 

33. Throckmorton v. Shelton, 68 


Conn, 418, 36 A 805. 

34. Cross references: 

Disposition of money withheld after 

stop notice see supra § 178. 

Right to fund deposited in court to 

discharge lien see supra § 445. 

35. Althause v. Warren, 2 E. D. 
Smith (N. Y.) 657. 

{a] The costs of a mortgage 
foreclosure sale, taking place during 
the pendency of the mechanics’ lien 
action, are a legitimate part of the 
amount due the mortgagee and are 
properly ordered paid out of the 
proceeds of the sale in the mechan- 
ics’ lien action. Hrickson v. Ireland, 
134 Minn. 156, 158 NW 918. 

Oosts see infra §§ 772-777. 

36. I1l.—Buchter v. Dew, 39 Il. 40. 

Nebr.—Irish v. Lundin, 28 Nebr. 
84, 44 NW 80. 

N. Y.—Althause y. Warren, 2 E. D. 
Smith 657. 

Oh.—Ohio Sayv., Co. John- 


etc., Vv. 


Aon e70 LOb Cir Ct. 96,, LO Oh. Cin. 
Dec. 752. 

Pa.—Anshutz v. McClelland, 5 
Watts 487. 


Tex.—Nichols v. Dixon, 89 SW 765 
[aff (Civ. A.) 85 SW 1051]. 

[a] Where part of the proceeds 
of sale are lost, the remaining fund 
is to be distributed by dividing it 
into the same proportionate parts as 
the original fund would have been 
divided. Loudon v. Coleman, 62 Ga. 


146. 

[b] Abandoned or  unperfected 
liens are to be disregarded in deter- 
mining the percentage to which each 
of the lienors is entitled. Frohlich 
v. Ashton, 164, Mich. 132, 129 NW 18, 
159 Mich. 265, 123 NW 1130. 
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ceeds of the sale are to be applied to the payment 
of costs properly chargeable to the fund,** and 
the liens and other encumbrances, if any, in the 
order of their priority,®® and the surplus if any 
paid over to the persons entitled thereto.” 
courts hold generally that a contesting creditor 
may, after the judgment and in the proceedings 
for distribution of the proceeds of sale, attack the 
validity of a mechanic’s lien,*8 but other courts 


Some 


hold that it is too late for him to raise the issue®? 


[ec] Where affidavit for lien lost. 
—On a rule to distribute money be- 
tween contesting laborers’ and me- 
chanics’ liens, upon which it appears 
that the affidavit for the enforcement 
of the oldest lien is not attached to 
the execution, but it is proved that 


unless for special cause shown.*? 


such affidavit was so attached when | 


the papers were delivered to the 
sheriff, and was “lost off or worn 
off” while in the _ sheriff’s hands, | 


there is no error in ordering the exe- 
cution to be paid. Yarborough v. 
Lumpkin, 52 Ga. 280. 

[d] Date of proceeding or judg- 
ment.—(1) Holders of mechanics’ 
lien judgments are entitled to par- 
ticipate in the proceeds of sale (1) 
where the judgments were rendered 
before the sale (In re Republic Engi- 
neering Co., (Del.) 130 A 498), (2) 
or where proceedings on the claims 
were started before, although the 
judgments were not rendered until 
after, the sale took place (In re Re- 
public Engineering Co., supra), (3) 
but not where the proceedings were 
not started until after the property 
had been sold, there being nothing 
to which lien could attach by rela- 
tion back (In re Republic Engineer- 
ing Co., supra). 

{e] Claim for rent.—Where a 
lease stipulated that at the end of the 
term the lessee might remove his 
improvements, provided the same 
should, if removed, be subject to dis- 
traint for the rent in like manner as 
personal property and as if still on 
the premises, and the lessee erected 
a building thereon for which me- 
chanics’ liens were filed, and under 
which the leasehold was sold and the 
buildings removed by the sheriff’s 
vendee, the lessor was entitled to 
have his rent paid out of the pro- 
ceeds of the sale. Schenley’s App., 
U0) Pa. o8. 

{f] Marshaling liens before sale. 
—(1) In the absence of statutory 
authority the court has no power to 
marshal liens prior to a sale of the 
land unless this is necessary to pro- 
tect equitable rights, and even in 
such cases the power is rarely exer- 
cised and ought never to be exer- 
ecised without first obtaining juris- 
diction of the persons to be atfected 
by service of a rule or other proper 
process. McFarland’s Est., 16 Pa. 
Super. 142 [dist White’s Est., 178 


| Pa, 280, 35 A 985; In re Handy, 167 


Pa. 552, 31 A 983, 986]. (2) -Hven 
though a receiver’s sale in a suit to 
foreclose a mechanic’s lien under an 
order requiring a sale free from liens 
did not divest the lien of one made a 
party on the day of the sale, he 
would be required, under the princi- 
ple of marshaling assets, to resort 
to the proceeds of the sale, in which 
he could participate with other lien- 
holders without preference or pri- 
ority, instead of resorting to the 
land, for which the purchaser paid 


full price, believing that he pur- 
chased free from liens. Kline v. 
Hammond Mach., etc, Works, , 76 


Db aXo Ry: ems (Syme ry AB D440 

{¢] Payment of lien by consent 
after hearing.—(1) Where after the 
hearing, an order is granted on con- 
sent permitting payment of a prior 


| lien, evidence of such payment should 


be presented with the findings. Hed- 
den, Constr. Co. V. Ee roctor,. ete), Co,, 
62 Misc. 129, 114 NYS 11038 [modj\on 
other grounds 134 App. Div. 244, 118 


An auditor, ap- 


NYS 920]. (2) “The evidence may 
be in the shape of a stipulation of 
counsel or a certified copy of the 
order and evidence of payment under 
it.” Hedden Constr. Co. v. Proctor, 
etc., Co., supra. 

[h] If one creditor receives more 
than his pro rata share of the pro- 
ceeds from the _ sheriff the other 
creditors may sue him for the ex- 
cess, but the suit cannot be brought 
in the name of the sheriff. Buchter 
v. Dew, 39 Ill. 40. 

Priorities see supra §§ 353-406. 

37. Van Etten v. Sphinx Holding 
Corp., 114 Misc. 436, 186 NYS 595 [aff 
197 App. Div. 929 mem, 188 NYS 955 
mem]; Badger Coal, etc., Co. v. Olsen, 
50 Utah 307, 167 P 680. And see 
cases infra this note. 

[a] Purchaser at previous attach- 
mont sale.—Where property sold for 
the payment of a mechanic’s lien has 
been previously sold under attach- 
ment proceedings, the purchaser at 
the attachment sale will be entitled 
to the surplus of the proceeds aris- 
ing from the lien sale, in preference 
to the owner of the premises. Tram- 
mell v. Mount, 68 Tex. 210, 4 SW 3877, 
2 AmSR 479. 

[b] Gwuarantors.—Where the build- 
ing contract required the owner to 
place a ortgage upon the property 
and pay the proceeds to the contrac- 
tor, the performance of which agree- 
ment was guaranteed by the owner’s 
directors, and after the mechanic’s 
lien suit was filed the directors paid 
the contractor the amount of a judg- 
ment against them for the sum the 
contractor would have received from 
the mortgage, the guarantors became 
entitled to the proceeds of the sale 
of the property after the satisfaction 
of the prior liens. Van Etten v. 
Sphinx Holding Corp., 114 Misc. 436, 
186 NYS 595 [aff 197 App. Div. 929 
mem, 188 NYS 955 mem]. 

{[c] Judgment creditor of con- 
tractor.—Where a materialman filed 
no lien, a judgment in his favor 
against the contractor containing a 
provision that such materialman was 
entitled to have the judgment satis- 
fied out of ‘“any residue’ in the 
hands of the owner after the claims: 
of all the lien claimants had been 
satisfied was erroneous, in so far as 
it purported to charge the residue 
from the proceeds of the sale of the 
property with such judgment after 
the satisfaction of mechanics’ liens. 
Hampton v. Christensen, 148 Cal. 729, 
84 P 200. MY 

[ad] Hushand of codOwner.—Where 
a married woman and a stranger to 
the building contract are codOwners. 
of a tract of land, on which a build- 
ing was built under a contract with 
the female owner’s husband, a de- 
cree directing that the surplus, if 
any, Shall be paid to the husband, 
is erroneous. Woodburn y. Gifford,. 
66 Ill. 285. 

{e] In proceedings for the appli- 
cation of the surplus arising from 
a sale under the foreclosure of a 


meéchanic’s lien, the referee may 
hear and determine all _ claims, 
whether equitable. or legal. Crom- 


bie v. Rosentock, 19 AbbNCas (N. Y.) 


312. 

38. Prudential Trust Co. v. Hilde- 
brand, 34 Pa. Super. 249. 

39. Yarborough vy. Lumpkin, 52 


Ga. 280. 
40. Yarborough v. Lumpkin, supra 
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pointed to distribute the fund arising from the sale 
of the property described in mechanics’ lens on 
which judgments have been recovered, cannot re- 
strict the liens to a portion of such property, on 
the ground that the curtilage designated by claim- 
ants is more than sufficient for the necessary uses 
Where part of the proceeds be- 
longing to the legal owner is, pursuant to the de- 
cree, deposited in court to await its further orders, 
the court has power to order taxes due on the 
property before sale paid out of such proceeds.** 
Statutes regulating the distribution of the proceeds 
of a sale among mechanics’ lien claimants** do not 
apply to the distribution of the proceeds of a mort- 


of the building.*t 


gage foreclosure sale.*4 


[§ 763] Q. Review—1. Right of—a. In General. 
Under a few statutes the right to an appeal in me- 
chanics’ lien proceedings is denied ;*® but as a gen- 
eral rule, under the constitutions and statutes, the 
decision of the trial court in a proceeding to en- 
force a mechanic’s lien is reviewable by appeal,*® 
writ of error,*7 or writ of review.*® 
not other,®° statutes limiting the right of appeal, at 
least to particular appellate courts, to cases where 


41. Sicardi v. Keystone Oil Co., 
149 Pa. 139, 24. -A 161, 163. 

Exclusive statutory proceedings 
for defining and limiting curtilage 
see supra § 266. f 

42. Kahler v. Betterton, (Tex. Civ. 
A.) 51 SW 289. 


43. See statutory provisions; and 
In re Republic Engineering Co., 
(Del.) 130 A 498; In re Elder, (Del.) 


129 A 510. 
44. In re Elder, supra. 


Distribution among mechanics’ lien | 


claimants of proceeds of mortgage 
foreclosure sale see Mortgages [27 
Cy cer 1(64s, 1771): 

45. Clark v. Raymond, 26 Mich. 
415 (under Comp L. [1871] ¢ 215). 

46. U. S.—Idaho, etc., Land Impr. 
o.0y. Bradbury, 132) U.S: 509; 10 
SOO A, se —L ed: 433 "Laff "2. Ida. 
(Hasb.) 239, 10 P 620]. 

Ind.—Knowlton vy. Smith, 163 Ind. 
294, 71 NE 895. 

La.—O’Hern v. Gouldy, 26 La. Ann. 
Yale 

Md.—Hayes v. Armstrong, 145 Md. 
268, 125 A 610. 


A gt Cia ka v. Corbett, 10 Nev. 
Oh.—Eggar Va Corwiny .S. Ohya. 


313 (construing Hollowell v. Schra- 
den, 96 Oh. St. 599, 118 NE 1083 
firey aZ6rOhe Citi Cte Ne SS) 97 tas: so 
deciding as it reversed the decision 
of the lower court without opinion 
and the only issue involved was the 
correctness of the decision of the 
lower court that an appeal would not 
lie); Jesionowski vy. Wismiewski, 21 
Oh. Cir. Ct. N. S. 413; Howe Bldg., 
etc CO. Vv. Diasbere,) 16 Oh. Gir Ct; 
N. S. 504. Compare Dunn v. Kan- 
macher, 26 Oh. St. 497 (under Swan 
& C. St. p 834 § 5, an action for 
money had and received was the only 
remedy between a subcontractor and 
the owner for the enforcement of 
rights under § 2 of the act, and from 
the judgment on the issues of fact 
in such action there was no appeal). 

Ont.—Wesner Drilling Co. v. Trem- 
blay, 18 Ont. L. 439, 13 OntWR 544, 


1017; McAuley v. Mansfield, 23 Ont 
WN 206. 
[a] Even though a personal judg- 


ment is asked, as well as foreclosure, 
the action is not one for money only, 
is not triable before a jury and there- 
fore is appealable. Jesionowski v. 
Wasmiewski,- ci On, sCire 1Ct, N.S; 
413; Howe Bldg., etc., Co. v. Blas- 
1 ONoiw Ores (Chu, Nie Beene 

{b] Appeal from or to particular 

courts.—(1) In some states, where 


a suit to foreclose a mechanic’s lien} 


is brought in a justice’s court and 
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cases.°! 


ment.°® 


Pe Or ae 


[§§ 762-764 


the amount in controversy exceeds a specified sum, 
are deemed applicable to appeals in mechanics’ lien 
As in other civil actions,®°* in order to 
support an appeal or writ of error in a mechanics’ 
lien action, there must be a final judgment,°* as 
distinguished from a mere interlocutory ruling or 
decree.** It has been held that, where the judgment 
does not conform to the decision of the court, the 
remedy of the party aggrieved is not by appeal®* 
but by application to the.court to correct the judg- 


[§ 764] b. Persons Entitled. One who is a party*” 
or privy®® to the record, or injured by the judg- 
ment,°® and who will consequently derive advantage 


from its reversal,®°° may bring a writ of error to 


Some,*? but 


appealed to the district court, an ap- 
peal lies from the latter court to 
the supreme court. Dickson v. Cor- 
bett, 10 Nev. 439. (2) In British Co- 
lumbia an appeal lies from a judg- 
ment of the county court to the 
court of appeal of the province, but 


not from the judgment of the latter | 


court to the supreme court of Can- 
ada. 
50) Can... S. C. 382, 22 DomLR 465, 7 
WestWkly 1162 [quashing app 20 B. 
C. 156, 18 DomLR 555, 29 WestLR 
299, 6 WestWkly 1469]. (3) The 
proceeding for a review by the United 
States supreme court of the decision 
of a territorial court in a suit to 
enforce a mechanic’s lien is by ap- 
peal and not by writ of error. Idaho, 
etc., Land Impr. Co, v. Bradbury, 132 
Uy S509F J0RSCe 17, 33 Be veder433 
[aff 2 Ida. (Hasb.) 239, °10 P 620]. 

47. Mosier v. Flanner-Miller Lum- 
ber Co., 66 Ill. A. 630. 


48. Hubon y. Bousley, 123 Mass. 
368. . 
49. Baker v. The Uplands, Ltd., 18 


B. C. 197, 12 DomLR 669, 25 WestLR 
85, 4 WestWkly 1265; Bradshaw v. 
Saucerman, 18 B. C. »_9 DomLR 
439, 23 WestLR 33, 3 WestWkly 761; 
Gillies Supply Co. v. Allan, 15 B. C. 
875; Gabriele v. Jackson Mines, Ltd., 
Lee Cay coos 

50. Knowlton v. Smith, 163 Ind. 
294, 71 NE 895; Strebin v. Myers, 42 
Ind. A. 381, 85 NE 784, 

51. Appellate jurisdiction as de- 
pendent on amount in controversy 
generally see Appeal and Error §8§ 
137-255. 

52. See Appeal and Error § 256. 

53. Pittsburgh Plate Glass Co. v. 
Peper, 96 Mo. A. 595, 70 SW _ 910; 
Miller v. Fitz, 41 Pa. Super. 582. 

[a] Orders with reference to 
striking off lien claim.—In Pennsyl- 
vania (1) an appeal does not lie 
from a refusal to strike off a lien 
claim, as in such case there is no 
final judgment (Carter v. Caldwell, 
147 Pa, 370, 238 A 575; Keemer v. 
Herr, 2 Pennyp. (Pa.) 175; Miller 
Vap W1tz) "4 Pa Supers Oba awe Gr 
Breitwelser Con “vip  SCcOtttase bas 
Super. 627), (2) but it is otherwise 
if the court strikes off the claim for 
in such case its action is final (Car- 
ter v. Caldwell; supra). 

[b] A decree allowing compensa- 
tion to a master and his attorney, 
and in default of payment being 
made, ordering the sale of property, 
thereby creating a fund out of which 
they are to-be paid, is a final judg- 
ment or decision within the meaning 
of the statute, and can be appealed 


Champion vy. World Bldg. Co., | 


reverse the judgment; but it is held that no per- 
son. who was not a party to the proceeding is 
entitled to appeal from a judgment or decree in 
a mechanic’s lien proceeding.** 
owner®? or the contractor®* may appeal; and the 
purchaser of the premises has a right to prosecute 
an appeal or writ of error,®* even though he pur- 
chased pendente lite.°® However, even a party can- 
not successfully appeal on grounds not affecting his 


In some cases the 


from. Neher v. Crawford, 10 N. M. 
725, 740, 65 P 156: 


54. Miller v. Fitz, 41 Pa.. Super: 


582; Rainey y. Freeport Smokeless 
Coal, etc., Co, 58 °W. Vai 38 562° S8 
473; Pearcy v. Foster, 51 Ont. L. 
354, 67 DomLR 245. See McAuley 


v. Mansfield, 23 OntWN 206 (holding 
that an appeal cannot be taken from 
an interlocutory order of-a district 
court judge, qua trial judge, to a 
judge of the supreme court sitting in 
chambers, but refraining from decid- 
ing whether or not there is a right 
of appeal from the order). 

{a] Orders relative to pleadings. 
—(1) In Wisconsin an order setting 
aside or refusing to set aside a peti- 
tion for a mechanic’s lien is not ap- 
pealable since the amendment of Rev. 
St. (1878) § 3069, by L. (1895) e¢ 212. 
O’Connell v. Smith, 101 Wis. 68, 76 
NW 1116. (2) In New York an order 
allowing an amended or supplemental 
answer is not reviewable by the 
court of appeals. Gambling v. Haight, 
58 N. Y. 623 mem [aff 5 Daly 152]. 


55. Kenney v. Apgar, 93 N. Y. 539. 

56. Kenney v. Apgar, supra. 

57. Mosier v. Flanner-Miller Lum- 
ber Co., 66 Ill. A. 630. 

58. Mosier v. Flanner-Miller Lum- 
ber Co., Supra. 

59. Mosier y. Flanner-Miller Lum- 
ber Co., Supra. 

60. Mosier v. Flanner-Miller Lum- 
ber Co., supra. 


61. McKim v. Mason, 3 Md. Ch. 186. 


62. MHilliker v. Francisco, 65 Mo. 
598. 
[a] Thus an owner who is a party 


to a mechaniec’s lien suit may appeal 
from a judgment, in favor of a sub- 
contractor, subjecting his premises 
to a lien. MHilliker v. Francisco, 65 
Mo. 598. 

638. Martin v. Swift, 120 Ill. 488, 
12 NE 201. 

Ca} Lien decreed after discharge 
by ond.—The discharge of liens 
upon the filing of the contractor’s 
bond (see supra § 438) is for the 
benefit of the contractor as well as 
of the owner, and if notwithstand- 
ing such bond a lien is decreed in 
favor of a subcontractor, the contrac- 
tor has sufficient interest in the mat- 
ter to entitle him to appeal. Martin 
Vv. Switt, 120711, 488oe12 Noo 

64. Thompson v. Rosenberg, 16 
Oh. Cir. Ct. N. S. 341 (where the pur- 
chase was after the materials were 
furnished and the purchaser was 
made a party to the suit). 

65. Mosier v. Flanner-Miller Lum- 
ber Co., 66 Ill. A. 630; Hendricks v. 
Fields, 26 Gratt. (67 Va.) 447. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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See 


; -§§ 764-765) 


interest,°® or complain of alleged errors not preju- 
dicial. to him,*? nor can he complain even of a 
decree which injuriously affects his interest when 
the injury is the consequence of his own neglect.*®8 
One who has been made defendant to a suit by an 
administrator to enforce a mechanic’s lien, and 
who claims the fund by reason of an assignment of 
the contract under which the hen was acquired, 
alleged to have been made by deceased to secure 
money advanced by claimant to enable him to com- 
plete the work, cannot complain of a judgment 
distributing the fund among other lienors, where 
the evidence fails to establish an assignment of the 


66. Kennedy-Shaw Lumber Co. v. 
Priet, 113 Cal. 291, 45 P 336; Moeler- 
ing v. Smith, 7 Ind. A. 451,34 NE 675. 

[a] One defeudant cannot assign 
as error matters which do not affect 
him, but only affect a codefendant 
who has not appealed. Kankakee 
Coal Co. v. Crane Bros. Mfg. Co., 28 
Ill. A. 371 [rev on other grounds 128 
Ill. 627, 21 NE 500]. 

{b] An objection that there is a 
defect of parties, if erroneous, can- 
not be sustained if the error does not 
affect the person complaining. FPor- 
toues v. Holmes, 33 Ill. A. 312. 

67. Cal. —Kennedy-Shaw Lumber 
Go. Vv.) Priet, 113° Cal: 291, 45 P 336, 
Pacific Mfg. Co. v. Rasmussen, 42 
Cal. A. 742, 184 P 54, 

Fila.—Clarkson v. Louderback, 36 
Fla. 660, 19 S 887. 

T11.—Downey v.O’Donnell, 92 111.559. 

Minn.—Menzel v. Tubbs, 51 Minn. 
364, 53 NW 653, 1017, 17 LRA_ 815. 

Miss.—Sharpe v. Spengler, 48 Miss. 
360. 

Mo.—Hartman v. Sharp, 51 Mo. 29. 

N. Y.—Kruger v. Braender, 3 Misc. 
275, 23 NYS 324 [aff 1 Mise. 509, 20 
NYS 991]. 

N. C.—Lookout Lumber Co. v. San- 
ford, 112 N. C. 655, 16 SE 849. 

Pa.—Seranton Lathe Turning Co. 
v. Cassidy, 167 Pa. 469, 31 A 734; Mc- 
Farland’s Est., 16 Pa. Super. 142. 

Tex.—Loonie v. Burt, 80 Tex. 582, 
16 SW 439. 

W. Va.—Grant v. Cumberland Val- 
ley Cement Co., 58 W. Va. 162, 52 
SE 36. 

[a] Tustrations.—(1) Other de- 
fendants appealing from a judgment 
foreclosing a mechanics’ lien cannot 
complain of the sufficiency of the 
form of a judgment against the con- 
tractor who does not appeal, and in 
which the appellants are not preju- 
diced. Western Lumber Co. v. Phil- 
lips, 94 Cal. 54, 29 P 328. (2) A party 
who has received his portion of the 
proceeds of property sold on the fore- 
closure of mechanics’ liens, as dis- 
tributed by the court, cannot have 
the decree reviewed on appeal. Prai- 
rie Lumber Co. v. Korsmeyer, (Kan.) 
43 P 778. (38) A lienholder whose 
claim on a fund for _ distribution 
would not be reached if costs were 
disallowed has no standing to com- 
plain of the allowance of costs out 
of the fund. McFarland’s BEst., 16 
Pa. Super. 142. (4) Where the judg- 
ment affects only the premises 
charged with the lien, the contractor, 
against whom no personal judgment 
has been obtained, cannot raise the 
objection that new property of the 
owner was brought in by amendments 
to plaintiff’s petition after the same 
was originally filed. Hartman v. 
Sharp, 51 Mo. 29. (5) Where in an 
action against the owner of a build- 
ing and the contraotor by the sub- 
contractor to enforce his lien, the 
contractor admits his liability to 
plaintiff and the owner of the build- 
ing does not resist the judgment 
adjudicating the lien and ordering its 
enforcement, defendant contractor 
has no right to object to the judg- 
ment because the satisfaction of the 
debt which he admits he owes to the 
subcontractor is imposed upon his 
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allowanee.® 


codefendant, the owner of the build- 
ing. Lookout Lumber Co. v. San- 
ford, 112 N. C. 655, 16 SE 849. (6) 
Where in an action by a subcontrac- 
tor for the erection of a county 
courthouse against the contractor, in 
which the county was joined as a 
party defendant, and a lien on the 
courthouse sought to be established, 
the county suifered default and a 
decree was entered foreclosing the 
lien, this did not prejudice the rights 
of the contractor, and was not avail- 
able on his writ of error from a 
judgment against him also. Loonie 
v. Burt, 80 Tex. 582, 16 SW 439. (7) 
In an action against a husband and 
wife to enforce a mechanic’s lien, the 
wife not being a party to the con- 
tract and having no direct interest in 
the property, the husband cannot 
complain on appeal that judgment 
was rendered against him without 
disposing of the case as to his wife. 
Downey v. O’Donnell, 92 Ill. 559. (8) 
Where there is due a contractor a 
certain amount for which, less the 
liens allowed his subcontractors, la- 
borers, and materialmen, he is en- 
titled to a lien, and the court allows 
the liens of such subcontractors, la- 
borers, and materialmen to an aggre- 
gate less than the amount for which 
the contractor would otherwise be 
entitled to a lien, and deducts that 
aggregate from such amount, allow- 
ing him a lien only for the remainder, 
the owner is not prejudiced by error 
in determining the amounts due the 
subcontractors, laborers, and mate- 
rialmen, and cannot complain on ac- 
count thereof. Menzel vy. Tubbs, 51 
Minn. 364, 53. NW 653, 1017, 17 LRA 
815. (9) The fact that a judgment 
foreclosing a mechanic’s lien may be 
unauthorized in so far as it under- 
takes to adjudge the sureties on the 
bond given to discharge the lien lia- 
ble in an action on the bond, there- 
after to be instituted, although not 
parties to the foreclosure, cannot 
prejudice the owner of the property. 
Kruger v. Braender, 3 Misc. 275, 23 
NYS 324 [aff 1 Misc. 509, 20 NYS 
991]. (10) Where on the trial of a 
proceeding to enforce a mechanic’s 
lien on the building and land, the 
jury find for plaintiff, and plaintiff 
waives his lien on the land, and judg- 
ment is entered for a lien on the 
building only, defendant has no 
cause to complain. Sharpe v. Spen- 
gler, 48 Miss. 360. (11) Where a bill 
was filed by the assignee of a me- 
chanie’s lien to enforce the same 
against the owner and another party 
claiming an interest in the property 
by reason of a lien alleged to be sub- 
sequent to plaintiff's lien, and the 
owner admitted the amount due, and 
the validity of the lien, and a decree 
pro confesso was entered against the 
other defendant, declaring the lat- 
ter’s lien subordinate to plaintiff’s 
lien, and a final decree was rendered 
adjudging the property subject to 
the payment of the latter, on appeal 
by the subordinate lienor alone, the 
assignment of the lien to plaintiff by 
the original lien claimant was not 
open for consideration. Clarkson vy. 
Louderback, 36 Fla. 660, 19 S 887. 


63. Gould v. Garrison, 48 Ill, 258.) 
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contract, and the debt due him has not been au- 
thenticated and presented to the administrator for 


[§ 765] 2. Presentation and Reservation in Lower 
Court of Grounds of Review. 
questions not raised in the trial court will not be 
noticed on appeal’ applies in actions to foreclose 
mechanics’ liens."! 
the first time in the appellate court an objection 
that the bill, petition, or complaint is insufficient ;7? 
that the contract was not filed in accordance with 
the statute;’® that the lien notice, claim, or state- 
ment was insufficient’* or was not filed in time;7® 


The general rule that 


Thus a party cannot raise for 


[a] Failure to answer.—A party 
against whom a petition in a proceed- 
ing to enforce a mechanic’s lien 
prayed a discovery of his interest, 
but who failed to answer and was 
defaulted, cannot complain of a de- 
cree giving the petitioners a lien on 
the premises generally, not desig- 
nating his interest, although a cloud 
is thereby cast upon his title. Gould 
v. Garrison, 48 Ill. 258. 3 

69. Red River County Bank v. 
Higgins, 72 Tex. 66, 9 SW 745. 

70. See Appeal and Error § 580. 

71. Fla.— Hmerson v. Gainey, 26 
Males.) ul Ss) Daoe 

Ga.—Royal v. McPhail, 97 Ga. 457, 


25. SH. 512. 
Wheeler, 14 


Mass.—Busfield  yv. 
Allen 139. 

Minn.—Egan vy. Menard, 32 Minn. 
273, 20 NW 197. 

Mo.—Hause v. Carroll, 87 Mo. 578; 
Schulenburg, ete, Lumber Co. v. 
Strimple, 33 Mo. A. 154, 

Mont.—McGlauflin v. Wormser, 28 
Mont. 177, 72 P 428. 

Nebr.—Zarrs v. Keck, 40 Nebr. 456, 


58 NW 933. 
N.. Y.— Stryker v,. Cassidy, 76 N. Y. 
50, 32 AmR 262 [rev 10 Hun 18]; 


Rowe v. Gerry, 109 App. Div. 153, 95 
NYS 857; Dixon v. La Farge, 1 E. D. 
Smith 722. 
Tenn.—Christie v. 
Tenn. Civ: AL.wi6ls 
Ae Gm ah v. Wedemeyer, 56 Tex. 
[a] Where proceedings are insti- 
tuted before a justice of the peace 
(1) irregularities in the proceedings 
cannot be first objected to on appeal 
to the circuit court. Christie v. Wil- 
liamson, 4 Tenn. Civ. A. 161. (2) 


Williamson, 4 


Necessity generally of raising ques- 


tions before justice of peace see 
Justices of the Peace § 416. 

72. Cal.—Coss v. MacDonough, 111 
Cal. 662, 44 P 325; Russ Lumber, etc., 
Co. v. Garretson, 87 Cal. 589, 25 P 747. 

Ill.—Brown v. Lowell, 79 Ill. 484; 
Hess iv. Peck 222, Tj ACI. 

Ind.—Lengelsen vy. McGregor, 162 
Ind. 258, 67 NE 524, 70 NE 248. 

Mont.—Duignan v. Montana Club, 
16 Mont. 189, 40 P 294. 

N. Y.—D‘Andre v. Zimmermann, 17 
Misc. 357, 39 NYS 1086. 

[a] Failure to allege assignment 
of bond.—Where the lien has been 
discharged by giving bond, an objec- 
tion to a complaint in an action to 
foreclose that it did not allege an 
assignment of the bond to the county 
clerk, or that leave to sue on it had 
been obtained, if not raised below, 
cannot be raised on appeal. D’Andre 
v. Zimmermann, 17 Mise. 357, 39 NYS 


1086. 
White v. Fresno Nat. Bank, 98 


73. 
Cal. 166,32. P 979. 

74 Hause v. Carroll, 37 Mo. 578; 
Ford v. Springer Land Assoc., 8 N. M. 
387, 41 P 541; Wheeler’ v. Ralph, 4 
Wash. 617, 30 P 709. 

[a] An objection that the verifi- 
cation of the notice is defective can- 
not be raised for the first time on 
appeal from the judgment. Moore 
v. McLaughlin, 66 Hun 133, 21 NYS 
55; Boyd v. Bassett, 16 NYS 10. 

75. Phoenix Iron Co. v. The Rich- 
mond, 17 D. C. 180, 
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that a subcontractor’s notice to the owner was de- | 
fective,“° or was not properly served;’” that the 
action was prematurely brought;’® that there was a 
variance between the pleading and proof ;’® that the 
court authorized a sale of more land than was im- 
mediately adjacent to the building and necessary 
to its use;8° or that it was not proved that the 
land involved did not exceed the statutory area.*? 
It cannot be first objected on appeal that the remedy 
was in equity and not at law.®? Also, where de- 
_ fendant fails to object to the court proceeding in 
equity, or to demand a trial by jury, he cannot, 
on appeal, complain that the court had no authority 
to render a personal judgment against him.** Some 
courts hold that the question of nonjoinder of a 
party defendant cannot be raised on appeal, where 
no demurrer was interposed, and the parties went 
to trial without objection;** but other courts take 
a contrary view.> Sometimes a particular question 
is not considered in the appellate court because 
it was not specifically raised by objection, exception 
or otherwise in the trial court.*® 

[§ 766] 3. Parties to Appeal. Where a judgment 
places all mechanics’ hens on property on an equal- 
ity, and one lienor appeals, seeking to obtain prior- 
ity, the other lienors are necessary parties.*°% 


76. Shenandoah Valley R. Co. v. {a] For 
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example, 


[§§ 765-768 | 


[§ 767] 4. Transfer of Cause. In order to justify 
the granting of an order extending the time for 
taking an appeal, there must be a showing that the 
person asking it is entitled thereto,®* and the court 
or judge granting the order must have jurisdiction 
to make it.88 In jurisdictions where leave to appeal 
is necessary,®® leave will be granted where an im- 
portant®® or doubtful®! question is involved, but not 
where the probability of establishing error is ex- 
tremely slight.°? A notice of appeal must be served 
on every adverse party interested in the judgment 
and who would be affected by its reversal,®* and if 
it is not the appeal will be dismissed.®** Security 
for costs is sometimes required on an appeal from 
the judgment in an action to enforce a mechanic’s 
lien.®® An appeal with supersedeas bond from a 
judgment establishing a mechanie’s lien merely sus- 
pends the right to enforce the judgment®* and does 
not destroy or impair the binding efficacy of the 
len.®** To operate as a supersedeas, a bond or 
undertaking must of course conform to the appli- 
cable statutory requirements.®® 

[§ 768] 5. Record, Assignment of Errors, and 
Briefs. It is the duty of the party complaining of 
the verdict and decree to preserve the evidence in 
the record,®®? and where he does not do so, the 


the 14 .Wash,* °87,°>43942 


Miller, 80 Va. 821. 
77. Shenandoah Valley R. Co. v. 
Miller, supra. ; 


78. El Reno Blectric Light, etc., 
Cow ve Sennison, 5) Ok: 7,59,0150 =P 
144. 

79. Grundeis v. Hartwell, 90 Ill. 
324. 

60. Fulton v. Parlett, 104 Md. 62, 


64, 46 A 58. 


81. Egan v. Menard, 32 Minn. 273, 
20 NW 197. 

eo. Conklin v. Plant,” 34 Til. A: 
26 


4, 
83. Hildebrandt v. Savage, 4 Wash. 
524, 30 P 643; °32 RP) 109. 

84. Duignan v. Montana Club, 16 
Mont. 189, 40 P 294. 

85. Granquist v. Western Tube 
Co., 240 Ill. 132, 88 NE 468 [rev 144 
Till. A. 230] (the question may be 
raised on appeal even though ap- 
pellant did not demur to the petition 
for want of proper parties or other- 
wise raise the question until the final 
hearing in the trial court). . 

86. See cases infra this note. 

{a] Thus (1) where there is no 
specific exception to a finding of the 
trial court that the notice of lien 
was filed and complied in all respects 
with the provisions of the law, a gen- 
eral exception is not available to 
raise on appeal the question of the 
correctness of the finding. Gilmour 
v. Colcord, 183 N. Y. 342, 76 NE 273 
[mod 96 App. Div. 358, 89 NYS 689]. 
(2) Objections to specific items in a 
mechanic’s lien account on _ the 
ground that they are not lienable can- 
not be considered on appeal under a 
general objection to the account as a 


whole. Schulenburg, etc., Lumber Co. 
v. Strimple, 33 Mo. A. 154. (3) The 
question of variance between the 


statement of claim and the proof 
eannot be raised on appeal, where the 
alleged variance was not specifically 
pointed out in the trial court, where, 
if necessary, a proper amendment of 
the statement of claim might have 
been made. Bonner, etc., Co. v. Han- 
sell, 189 Ill. A. 474. 

86144. Gray v. Havemeyer, 53 Fed. 
Was S38 CCAW4STs 

87. Reliance Lumber Co. v. 
Mitchell, (Sask.) [1923] 3 DomLR 
481, [1923] 2 WestWkly 849. 

83. Reliance Lumber 
Mitchell, supra. 

89. See Appeal and Error § 1088. 

$0. French v. Bauer, 16 Daly 309, 
11 NYS 7038. 


Co. v. 


whether an employee of a subcon- 
tractor could enforce against the 
owner, under L. (1885) c° 342, a lien 
filed after payment by the owner 
to the subcontractor in full, he being 
entitled thereto, but before the last 
payment by the owner under the con- 
tract became due and was paid, was 
of sufficient importance to justify 
granting leave to appeal to the court 
of appeals in a case originating in a 
district court, although a _ similar 
question had been decided under the 
law previously in force. French y. 
Bauer, 16 Daly 312, 11 NYS 703. 

91. McAllister v. Case, 7 NYS 600. 

[a] Thus an appeal should be 
granted to the court of appeals from 
a decision of the general term of 
the common pleas that a person who 
had filed a mechanic’s lien under L. 
(1885) c@ 342 § 6, and was made a 
party defendant to a foreclosure suit 
by another lienholder, need not file 


| a lis pendens in order to continue his 


lien, as the act was general and the 


question might be controverted. Mc- 
Allister v. Case, 7 NYS 600. 
92. Wentworth Lumber Co. v. 


Coleman, 3 OntWR 618. 

93. ‘See cases infra this note. 

[a] Contractor as adverse party. 
—(1) Where the judgment is for a 
sale of the property and entry of 
judgment for the deficiency against 
the contractor, and the owner ap- 
peals, the contractor must be served 
with notice of the appeal. Lancaster 
v. Maxwell, 103 Cal. 67, 36 P 951. 37 
P 207. (2) However, where, although 
the contractor waS made a party to 
a suit by a materialman to foreclose 
a lien, he was not a necessary party, 
no personal decree against him being 
sought by either plaintiff or the 
owner, he is not an adverse or neces- 
sary party to an appeal by plaintiff 
from a dismissal of the suit and need 
not be served with notice of appeal. 
Cooper Mfg. Co. v. Delahunt, 36 Or. 
402, 51 P 649, 60 P 1. 

94 Gray’s Harbor Commercial Co. 
Vis Wotton, “L4erowW ashi sitive 43) 9 
1095. 

[a] Failure to serve intervening 
defendant.— An appeal will be dis- 
missed where no notice has been 
served upon an intervening’ defendant 
who has been recognized by the court 
and parties as a party to the cause, 
even though there has been no formal 
order made allowing him to inter- 
vene. Gray’s Harbor Commercial Co. 


question ] v. 
1 


Wotton, 
95 


95. Corcoran v. Desmond, 71 Cal. 
100, 11 P 815; Sherlock v. Powell, 18 
Onta, Privsiz: 

_[a] Undertaking filed held insuffi- 
cient.—Corcoran v. Desmond, 71 Cal. 
LOO} STE PST bs : 

96. Julien Gas Light Co. v. Hurley, 
11 lowa 520. 


97. Julien Gas Light Co. v. Hurley, 
supra. 

98. See cases infra this note. 

[a] Particular requirements.—(1) 


Under L. (1893) °p 122 § %, a‘super- 
sedeas bond on appeal from a judg- 
ment foreclosing a mechanic’s lien 
must be in double the amount of the 
judgment and costs. State vy. Snoho- 
mish County Super. Ct., 11 Wash. 366, 
39 P 644. (2) On an appeal from a 
territorial court to the United States 
supreme court in an action to enforce 
a mechanic’s lien, the bond, to aet 
as a Supersedeas, should be executed 
to the appellees, conditioned to prose- 
cute the appeal to effect or be an- 
swerable in damages, and should 
provide for an amount to secure the 
liens recovered, the costs of suit, just 
damages for delay and detention of 
the property, and costs and interest 
on appeal. Mason v. Germaine, 1 
Mont. 279. (3) An undertaking to 
secure the money part of the judg- 
ment is not necessary, under the 
Practice Act, to stay the order direct- 
ing a sale of the property. Arring- 
ton v. Wittenberg, 11 Nev. 285. (4) 
Where, on appeal from a judgment 
foreclosing a mechanie’s lien and or- 
dering a sale of the property, defend- 
ant gave an undertaking to stay exe- 
ecution in double the amount of the 
judgment, under Code Civ. Proc. 8 
942, which provides for appeals from 
judgments. directing payment of 
money, and not under § 945, provid- 
ing for appeals from judgments di- 
recting sale of real property, and it 
did not appear that the property 
upon which the lien was adjudged 
was not available, or that, in the ab- 
sence of the undertaking, plaintiff 
could have levied execution as upon 
a mere personal judgment against 
defendant, the undertaking did not 
stay execution upon the judgment. 
Central Lumber, etc., Co. v. Center, 


LOT Cale 1937 400RP 334: 
99. Lewis v. Rose, 82 Ill. 574; 
Kidder v. Aholtz, 36 Ill. 478; Ross 


v. Derr, 18 Ill. 245; Kelley v. Chap- 
man, 13 Ill. 530, 56 AmD 474, 


pa ee ee eee 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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appeal will not be considered! or the appellate court 
will indulge in presumptions favorable to the judg- 
ment or decree,” the preservation of the evidence 
in the record not being necessary to support the 
decree.? Where all the evidence is preserved in the 
record, it should appear affirmatively that the de- 
eree is against the right property and no other.* 
It is the duty of appellant to point out the error 
in the rulings of the court® with such particularity 
as to give information of the objections to the rec- 
ord upon which he intends to rely, and if he fails 
to do so the judgment will not be reversed,’ as the 
appellate court will not consider questions as to 
which error is not assigned,’ or assignments of 
error not alluded to in appellant’s brief.2 A joint 
assignment of errors by two parties cannot avail as 
to either unless good as to both.!° 

[§ 769] 6. Scope and Extent of Review. The ap- 
pellate court will not consider matters not appealed 
from.44 The only matters opened by an appeal 
from a decree rendered upon a master’s report in 
proceedings under the Mechanics’ Lien Law are 
those raised by the exceptions to such report.'? 
Where a subcontractor appealing from a judgment 
discharging his lien does not make the owner of 
the property a party to the appeal, the judgment 
cannot be reversed in so far as it adjudges that 
there is no lien on the property,!® but appellant has. 
the right to prosecute the appeal and have the judg- 
ment reviewed in so far as it settles his account with 
the contractor.‘ Where the part of the judgment 
directing a sale of the premises under foreclosure 

1. Roberts v. Miller, 31 Mich. 73. [a] 

[a] Stipulation of counsel as sub- 
stitute for authentication.— Without 


a proper authentication of what 
order 
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does not contain all of the evidence.?? 


Special order made after final 
judgment.—Where judgment has been 
rendered for the claimant in an ac- 
tion to foreclose a mechanic’s lien, an 
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is not expressly included in the notice of appeal, 
it cannot be reviewed upon an appeal from the 
part of the judgment respecting the validity and 
priority of the liens.'° An exception to a refusal to 
give a ruling which involves a question of law 
immaterial in view of the facts as determined by 
the justice, sitting without a jury, will be over- 
ruled.2*) iAsiin the case of a defective pleading,*’ 
the reviewing court will treat a defective lien notice 
as amended where substantial justice has been done, 
and the defect has -not injured the complaining 
party.18 However, where the judgment in an action 
to foreclose a mechaniec’s lien is that the lien filed 
by plaintiff was fatally defective, and plaintiff does 
not appeal therefrom, he cannot, on appeal by the 
property owner, apply to the appellate court for 
an order curing his defective lien.1® 

Presumptions. On review all the presumptions 
are in favor of the regularity and validity of the 
judgment in the court below,?° especially in the 
absence of a complete record,?! as where the record 
In other 
words, error will not be presumed.?* 

Discretion of lower court. Where the appeal con- 
cerns matters resting in the discretion of the lower 
tribunal, the appellate court will only see that the 
diseretion has been properly exercised** and not 
pass upon the correctness of the action of the lower 
court.2> 

Findings and questions of fact. Findings of fact 
made by the trial court will not be disturbed unless 
unsupported by competent evidence.2° However, ‘a 
in the absence of any showing to the 
contrary, tnat the work was done 
under the contract or with the con- 


sent of the owner. Great Spirit 


allowing] Springs Co. v. Chicago Lumber Co., 


seems to have been returned and 
treated as the evidence in proceed- 
ings to enforce a mechanic’s lien on 
lands, the appellate court will not 
hear the appeal; the defect is not 
cured by a stipulation of the solic- 
itors; the solemn judgments of courts 
will not be disturbed on records 
made for them by the counsel or at- 
ag eE Roberts v. Miller, 31 Mich. 


2. See infra § 769. 

S. Lewis v. Rose, 82 Ill. 574; Jen- 
nings v. Hinkle, 81 Ill. 183; Croskey 
v. Northwestern Mfg. Co,, 48 Ill. 481; 
Kidder v. Aholtz, 36 Ill. 478; Bonnell 
v. Lewis, 3 Ill. A. 2838. 
sO Maxwell v. Koeritz, 35 Ill. A. 

5. McCormack v. Phillips, 4 Dak. 
506, 34 NW 389; Emerson v. Gainey, 
26 Fla. 133, 7 S 526; Lilly v. Jaggard, 
48 Pa. Suner, 439. 

6. Clear Creek, etc., Gold, 

Min. Co. v. Root, 1 Colo. 374. 

7. Emerson y. Gainey, 26 Fla. 133, 
7S 526. 

[a] Where the decision is in the 
short form authorized by Code Civ. 
Proc. § 1022, and the appeal by de- 
fendant is on the judgment roll alone, 
the decision that plaintiff was never 
entitled to a lien must stand. Mow- 
NESE Levy, 85 APP. Div. 68, 82 NYS 
5 

8. Van Slyck v. Arseneau, 140 
Mich. 154, 103 NW 571; Sherry v. 
Madler, 123 Wis. 621, 101 NW 1095. 

9. McCormack vy. Phillips, 4 Dak. 
506, 34 NW 39. 

10. Vigo Real Est. Co. v. Reese, 
21 “Ind. “A. 20, 51 NEV 350. 

[a] Application of rule.—Joint as- 
signments of error by a company and 
its receiver that the complaint did 
not show leave to sue the receiver 
and that the appointment of the re- 
ceiver divested creditors of the right 
to a lien were unavailing. Vigo Real 
Est. Co. v. Reese, 21 Ind. A. 20, 51 
NE 350 

11. Neher v. Crawford, 10 N. M. 
725, 65 P 156. 


Ctc., 


subsequently made 
claimant an attorney’s fee is a spe- 
cial order made after final judgment, 
to be reviewed on a direct appeal 
therefrom, and cannot be reviewed 
on an appeal from the judgment as 
modified to conform to the order. 
Schallert-Ganahl Lumber Co. v. Neal, 
94 Cal, 192, 29-P" 622. 

12. Sweet v. James, 2 R. I. 270. 

13: Murdock v. Jones, 3 App. Div. 
221, 38 NYS 461. 

14. Murdock v. Jones, supra. 

LS. bacihie Mut. Sins? | {on v. 
Fisher, 106 Cal. 224, 39 P 758. 

16. Morse v. Ellis, 172 Mass. 378, 
52 NE 540. 


17. See Appeal and Error § 2683. 

18. Cornelius v. Washington 
Steam Laundry, 52 Wash. 272, 100 
Pantani. 

19. Morgan v. Taylor, 15 Daly 
304, 5 NYS 920 [aff 128° N. Y. 622 


mem, 28 NE 253]. 

20. Mo.—Badger Lumber Co. v. 
W. F. Lyons Ice, etc., Co., 174 Mo. A. 
414, 160 Sw 49; Bearden v. Miller, 54 
Mo. “A. 199. 

Mont.—Midland Coal, ete., Co. v. 
Ferguson, 61 Mont. 402, 202 P 389. 

N. Y.—Smith v. Coe, 29 N. Y. 666 
[aff 2 Hilt. 365]. 

S. D.—Cole v. Custer County PES 


cultural, ete., Assoc., 3 S. D. 272, 52 
NW 1086. 

Wash.—Cornelius v. Washington 
Steam Laundry, 52 Wash. 272, 100 P 
727. 

ai Gar a vy. Gilson, 14 Wis. 
51 

fal Illustrations.—(1) Where a 


materialman unintentionally charged 
more than the agreed price on some 
of the items furnished, it will be pre- 
sumed that the court excluded the 
amount of the overcharge where 
judgment was less than the claim. 


Badger Lumber Co. v. W. F. Lyons 
Ice, ete, Co. 174 Mo. A. 414, 160 
Sw 49. (2) Where the trial court 


finds as a fact that certain work 
upon the building was done on a 
specified date, it will be presumed, 


47 Kan. 672, 28 P 714. 


21. Culver v. Schroth, 153 Ill. 437, 
39 NE 115 [aff 54 Ill. A. 643]; Bow- 
man vy. McLaughlin, 45 Miss. 461; 


Lilly v. Jaggard, 48 Pa. Super. 4389. 

{a] Even though there are errors 
apparent upon the face of a frag- 
mentary record, if there may be upon 
any reasonable hypothesis other por- 
tions of the record by which such 
apparent errors may be obviated and 
cured, it will be presumed in support 
of the judgment or decree that such 
portions of the record exist and have 
been omitted. Culver v. Schroth, 153 
Ill. 487, 39 NH 115 [aff 54 Il). A. 643]. 


22. 1l.—Lewis v. Rose, 82 Ill. 574; 
Croskey v. Northwestern Mfg. Co., 48 
Tll. 481. 

Iowa.—Johnson y. Otto, 105 Iowa 
605, 75 NW 492. 3 
Miss. 131. 

FU elt seecoasey: v. Wells, 16 Nev. 


S. D.—Cole v. Custer County Agri- 
cultural, etc., Assoc., 3 S. D., 272, 52 
NW 1086. 

23. Haight v. Schuck, 6 Kan. 192. 

24. Shaw v. Martin, 20 Ida. 168, 
117 P 853; O’Brien v. Sylvester, 12 
Pa. Super. 408. 

25. O’Brien v. Sylvester, supra. 

26. Cal.—Bianchi v. Hughes, 124 
Cal. 24, 56 P’610; Santa Monica Lum- 
ber, ete., Co. v. Hege, 48 P 69; Har- 
lan v. Stufflebeem, 87 Cal. 508, 25 P 
686. 

Mass.—Monaghan v. Goddard, 173 
Mass. 468, 53 NE 895; Morse v. Ellis, 
172 Mass. 378, 52 NE 540. 

Nebr.—Zarrs v. Keck, 40 Nebr. 456, 
58 NW 93838; Howell v. Wise, 28 Nebr. 
756, NW 1129. 

N Ford v. Springer Land As- 
soc., , 'N. M. 37, 41 P 541 [aff 168 
OLS 513, 18 SCt 170, 42 L. ed. 562]. 

N. Y—smith v. Coe, 29 N. Y. 666 
[afi 2 Hilt. 365]. 

Pa.—Dunbar v. Washington Foun- 
dry, 210 Pa. 58, 59 A 434; Keim v. 
McRoberts, 18 Pa. Super. 167. 
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finding of the court that one of the parties claimed 
a lien only upon two of the three lots upon which 
the building was erected will not be deemed to be 
controlling where it appears from the record, be- 
yond any doubt, that a lien was claimed upon the 
Where the appellate jurisdiction 
is confined to a review of questions of law, the de- 
termination of questions of fact by the trial court 
is conclusive?’ and will not be reviewed.?® 
some,*° but not other,*! statutes the findings of a 


entire premises.”* 


Wyo.—Wyman v. Quayle, 9 Wyo. 
326, 63 P 988. 

B. C.—Sayward v. Dunsmuir, 11 B. 
CG. 375, 2 WestLR 319. 

Sask.—Rogers Lumber Co. v. Gray, 
10 DomLR 698, 23 WestLR 920, 4 
WestWkly 294. 

See Lee v. Kimball, 45 Wash. 656, 
88 P 1121 (where the complaint did 
not allege that the whole of the tract 
described in the lien notice and com- 
plaint was necessary to satisfy the 
lien but showed that plaintiff sought 
to enforce the lien against the whole, 
and defendant merely filed a general 
demurrer and offered no evidence on 
the subject, on appeal by him the 
court’s finding that the whole of the 
property was necessary will not be 
disturbed). Gl 

{a] Where the evidence is contra- 
dictory, the reviewing court will not 
interfere with the findings of the 
court below. Lutz v. By, 3 EB. D. 
Smith (N. Y.) 621, 3 AbbPr 475. 

{b] Findings of fact by a referee 
will be accepted as correct where no 
evidence is brought upon appeal. 
Perkins v. Boyd, 16 Colo. A. 266, 
65: PP’ 350. 

27. Higley v. Ringle, 57 Kan, 222, 
Adm. *619: 


28. See cases infra note 29. 
23. Gannon v. Shepard, 156 Mass. 
355, 31 NE 296; Sexton v. Weaver, 


141 Mass. 273, 6 NE 367. 

[a] The proper extent of the cur- 
tilage to which a mechanic’s lien may 
attach is a matter of fact to be de- 
termined by a justice of the supreme 
court, whose decision cannot be re- 
viewed in the court of errors and 
appeals on a writ of error unless er- 
roneous in point of law. American 
Brick, etc., Co. v. Drinkhouse, 59 N. 


J. L. 462, 36 A 1034 [appr Janes v. 


Falk, 50 N. J. Eq. 468, 26 A 138, 35 
AmSR ‘783]. 

30. Berkshire v. Holcker, 202 Mo. 
AS43335 216 SW 556. 


5 31. Willard v. Magoon, 30 Mich. 
dies 
[a] Thus, where the supreme 


court has no jurisdiction to review 
proceedings to enforce a mechanic’s 
lien under the statute, except by vir- 
tue of the special act conferring such 
jurisdiction which specifically pro- 
vides only for appeals to be taken 
in the same manner as in ordinary 
chancery cases, and enacts that the 
powers and duties of the appellate 
court in relation thereto “shall be 
the same as are now provided by law 
in relation to appeals in ordinary 
chancery cases,” any other mode of 
review, or rule or course of proceed- 
ing on appeal is excluded and the 
finding of a jury therefore in such 
proceedings, instead of being con- 
sidered decisive and controlling, as 
at common law, must be regarded as 
a mere provisional and assistant in- 
quisition, analogous to a verdict on 
a feigned issue in a chancery cause. 
Willard v. Magoon, 30 Mich. 273. 

32. Slater v. Lich, 83 Wash. 687, 
145 P 996. 

33. Cal.—Schindler v. Green, 7 Cal. 
Unrep. Cas. 229, 233, 82 P 341, 631. 

N. Y.—Hall v. New York, 176 N. Y. 
293, 68 NE 363 [aff 79 App. Div. 102, 


7 NYS 979]. 
Wash.—Cornelius v. Washington 
Steam Laundry, 52 Wash. 272, 100 


Pyiat 


Wis.—Dusick v. Green, 118 Wis. 


MECHANICS’ LIENS 


ings.°6 


Under 


240, 95 NW 144; Schmidt v. Gilson, 
14 Wis. 514. ‘ 

Ont.—Galbreath v. Crich, 37 Ont. L, 
424, 10 OntWN. 347, 28 DomLR 369; 
Rathbone v. Michael, 19 Ont. L. 428, 
14 OntWR 389: [app dism 20 Ont. L. 
5038, 15 OntWR 639]. 

[a] For example (1) where the 
lower court found that defendants 
owed plaintiff a certain sum _ and 
awarded him a lien therefor, and de- 
fendants found no fault with the 
amount awarded plaintiff, but ap- 
pealed on the ground that plaintiff 
was not entitled to a lien, and all the 
evidence and proceedings had on the 
trial were brought before the appel- 
late court for review, that court, on 
setting aside the judgment for error 
in giving plaintiff a lien, would not 
remand the case for a new trial, but 
would direct the lower court to mod- 
ify the judgment by striking there- 
from the provisions for a lien and 
to enter a personal judgment in plain- 
tiff’s favor for the sum found due. 
Schindler v. Green, 7 Cal. Unrep. Cas. 
233, 82 P 631; Schindler v. Green, 7 
Gal. -Onrep. Cas, 229),/82) © 3415" 2) 
Where the judgment in the court 
below erroneously gave a _ subcon- 
tractor a mechanic’s lien on more 
than one acre of land used in con- 
nection with the buildings erected 
thereon, and it was proved without 
dispute that the principal building, 
considerably exceeding all the others 
in cost and value, was located on the 
west one acre of,the entire tract, the 
appellate court will modify the judg- 
ment so as to limit the lien to the 
west one acre rather than remit the 
action for the taking of further evi- 
dence upon the subject. Dusick v. 
Meiselbach, 118 Wis. 240, 95 NW 144. 
(3) Where a judgment in an action 
to foreclose a mechanic’s lien erro- 
neously fails to give the claim of de- 
fendant the priority over other 
claims to which it is entitled, and 
such defendant appeals therefrom, 
serving his notice of appeal on some, 
but not on all, of the parties, the 
appellate court should modify the 
judgment so as to give appellant the 
priority to which he is entitled over 
the parties served with the notice 
of appeal, where, and to the extent 
that, it can be done without work- 
ing injustice to those whose interests 
are involved. Hall v. New York, 176 
N. Y: 298, 68 NE 363 [mod 79 App. 
Div, 102) 79 NYS. 979], 74) (Where 
an exception is taken to a finding of 
fact by the referee that a party has 
a lien, and there is no evidence to 
support it, and the party did not ap- 
pear at the trial to establish his lien, 
and no appeal is taken specifically 
from that part of the judgment, and 
the counsel for respondent expresses 
his willingness that the judgment if 
erroneous in that particular be cor- 
rected, the judgment should be modi- 
fied by striking out the provisions 
relating to that lien and directing 
that the interest of the party against 
whom. the lien was filed be sold to 
satisfy plaintiff’s lien subject to all 
prior liens existing thereon. Moran 
v. Chase, 52 N. Y. 346. 

34. Nielsen y. Enchius, 212 Ill. A. 
409; Gridley v. Rowland, 1 E. D. 
Smith .(N. Y.) 670. 

Effect of reversal on rights of pur- 
chaser see supra § 758. 

35. Muldoon v. Pitt, 54 N. Y. 269 
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jury are binding on the appellate court. 

[§ 770] 7. Determination and Disposition of 
Cause. In a proper case for such action, the review- 
ing court will affirm,?? modify, or direct the lower 
court to modify,®* or reverse*+ the judgment and 
render final judgment,®® or remand the cause to the 
lower court with directions as to further proceed- 
The reviewing court will not reverse the 
judgment in the absence of such a showing of harm- 
ful error as to warrant this course,*’ as where no 


[aff 4 Daly 105]. 

{a] Dismissal of action.—Where 
it appears on appeal from a judg- 
ment foreclosing a mechanic’s lien 
against community property that 
service was had on the wite, but not 
on the husband, and the time allowed 
by statute for bringing suit on such 
lien has expired, the action should 
be dismissed, since no new action can 
be brought upon the claim, it being 
necessary to commence the action 
against both members of the com- 
munity within the statutory period. 
Powell v. Nolan, 27 Wash. 318, 67 P 
G22; 69 seo So. 

[b] The case will not be set back 
for retrial where it is almost certain 
the same result would be reached. 
Brickett v. Brewder, 1 OntWR 62, 22 
CanLTOccNotes 93. 

36. Nielsen v. Enchius, 212 Ill. A. 
409; Fehr Constr. Co. v. Postl Sys- 
tem of Health Bldg., 189 Ill. A. 519. 
And see cases infra this note. 

[a] In particular cases the cause 
has been remanded: (1) For a new 
trial. Brewer v. Hugg, 114 lowa 486, 
87 NW 409 (on reversal of a judg- 
ment dismissing the complaint on the 
merits); Wertz v. Lamb, 43 Mont. 
477, 117 P 89 (where the judgment 
denying plaintiff any relief and the 
order denying a new trial were re- 
versed, and certain issues raised by 
the pleadings had never been fully 
tried); Leonard G. Kirk Co. v. Albert, 
113 NYS 1 (where the evidence was 
unsatisfactory as to the respective 
liability of defendants). (2) With di- 
rections that the case be sent to a 
master to state and report an ac- 
count. Penniman vy. Pinke, 175 IIl. 
A. 284. (3) With directions to ascer- 
tain the amount of property neces- 
sary to satisfy the liens not held in- 
valid, and, on default of payment, to 
order a sale of such amount. Rainey 
v. Freeport Smokeless Coal, ete., Co., 
58 W. Va. 381, 52 SE 473 (where the 
decree was reversed in part on ac- 
count of the invalidity of one lien 
and the value of the property decreed 
to be sold did not appear). (4) For 
the entry of judgment in favor of a 
particular party in the trial court, 
but without directions as to the par- 
ticulars of the judgment, these being 
left to the trial court. Ehrlich-Har- 
rison Co. v. Cushman, 86 Wash. 190, 
149 P 708. (5) With directions to the 
lower court, if asked to do so by lien 
claimants, to render a personal de- 
cree against a named person for the 
amount ascertained by the report of 
a commissioner to be due them. Car- 
ter v. Keeton, 112 Va. 307, 71-SE 554. 

37. St. Louis Fire Door, etce.,, 
Works v. Viviano, 194 Mo. A. 440, 185 
SW 218; Sullivan v. Johns, 5 Whart. 
(Pa.) 366; Cornelius v. Washington 
Steam Laundry, 52 Wash. 272, 100 P 
727. And see cases infra this note; 
and notes 88—41, 

[a]. Matters not justifying re- 
versal.—(1) A: decree against the 
owner will not be reversed because 
certain persons named as defendants 
were’ not served with process where 
the record does not show that such 
persons were necessary parties. 
Branham v. Nye, 9 Colo. A. 19, 47 
P 402. (2) Where the decree recites 
that there was service by publica- 


-tion, and the record is not complete, 


the decree will not be reversed be- 
cause the certificate of publication is 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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injustice has been done,*® the error, if any, shown 
is not material®® or prejudicial,?® or there is a mere 
clerical mistake in the rendition of the judgmezt 
which may-be corrected by the lower court nune 


pro tune on proper application.*? 


judgment or decree is reversed in part only.*? 
has been both affirmed*® and denied** that a re- 
versal vacates the judgment against the contractor, 
even though he did not appeal therefrom. 
Proceedings in lower court after remand. After 
the cause has been remanded to the lower court, 
the proceedings in the latter court may and must 
conform to, and be consistent with, the directions 


of the appellate court.*® 


not found in the record. Clear Creek, 
etc., Gold, ete., Min. Co.-v.. Root, 1 
Colo. 874. (3) The fact that receiv- 
ers of property filed an answer for 
the owner to a petition to foreclose 
a mechanic’s lien thereon is not 
ground for reversal of a judgment 
for plaintiffs, where their action was 
a, mere gratuity to keep defendant, 
who was represented by other at- 
torneys at the final hearing and trial, 
from being in default. Early v. 
Smallwood, 302 Mo. 92, 256 SW 10538. 
(4) Also the fact that the receivers 
were attorneys for certain lien claim- 
ants is not ground for reversal ofa 
foreclosure decree. Harly v. Small- 
wood, supra. 

3S. Nelson vy. Hoge, 53 Cal. A. 640, 
200 P 734. 

39. Sharon Town Co. v. Morris, 
39 Kan. 377; 18 P 230; Crocker \v. 
Currier, 65 Wis. 662, 27 NW 825. 

[a] Thus (1) in a suit by certain 
subcontractors, the court’s refusal to 
permit the owner to show how much 
he had paid other subcontractors was 
not material error, where it was not 
shown that the whole amount would 
be more than the contract price. 
Sharon Town Co. v. Morris, 39 Kan. 
377, 18 P 230. (2) A judgment which 
gives a lien upon more than one acre 
of land in an incorporated town is 
erroneous; but the error is imma- 
terial where the evidence shows that 
defendant had no interest in a por- 
tion of such land, leaving to him less 
than an acre. Crocker v. Currier, 65 
Wis. 662, 27 NW 825. 

40. Ala.—McConnell v. Worns, 102 
Ala. 587, 14 S 849. 

Dak.—McCormack v. Phillips, 4 
Dak. 506, 34 NW. 39 


Tll.—Nibbe v. Brauhn, 24 Ill. 268; 
Fleming v. Galloway,’ 212 Ill. A. 226. 
Ind.—Adams v. Shaffer, 132 Ind. 


331, 31 NE 1108. 
Mo.—McDermott v. Claas, 104 Mo. 
14, 15 SW 995; O’Shea v. O’Shea, 91 


Mo, A. 221. 
Nev.—Lonkey v. Wells, 16 Nev. 
271. 


Ss. C.—Murphy v. Valk, 30 S. C. 262, 
9 SE 101. 

[a] Errors held harmless or not 
prejudicial—(1) The overruling of 
the owner’s demurrer to the com- 
plaint, which sought a money judg- 
ment against him, was harmless er- 
ror, where the judgment merely de- 
clared a lien on the owner’s premises 
for the amount of the money judg- 
ment rendered against the contractor. 
McConnell v. Worns, 102 Ala. 587, 14 
Si8495 = 
no way affect plaintiff’s right to a 
lien or prejudice defendant, the right 
being proved by other uncontradicted 
evidence is harmless and a judg- 
ment will not be reversed on account 
of its admission. McDermott v. 
Claas, 104 Mo. 14, 15 SW 995. (3) 
The admission of evidence that the 
owner had paid the contractor, in an 
action by a materialman, notwith- 
standing the liability of the owner 
without regard to such payment, was 
harmless error where from the in- 
structions of the court the jury could 
not have understood that such pay- 
ment had any bearing upon the right 
of plaintiff to recover. Thayer v. 


(2) BEvidence which can in 
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Sometimes the 


It | of days.*® 


‘[§ 772] R. Costs and Fees—1. In General. 
mechanics’ len statutes ordinarily expressly pro-+ 
vide for a recovery of costs,*7 and the right to a 
recovery of costs may rest upon the mechanie’s lien 
statute or upon the statutes relating generally to 
the form of remedy through which the lien is en- 
forced,*s the amount and items of costs being con- 
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[§ 771] 8. Statutory Damages on Dismissal of 
Statutory damages are not allowable on 
the dismissal of an appeal from a decree finding 
the amounts of several liens and ordering the prop- 
erty sold unless they are paid in a specified number 


The 


trolled by general statutes, in the absence of a 


Williams, 65 Mo. A. 673. (4) Where 
the statute required the recorder to 
record the notice of lien in the ‘‘Mis- 
cellaneous Record,’ but it was en- 
tered in what was called the ‘“Me- 
chanic’s Lien Record,” it was error 
to admit this entry in evidence, as 
no “Mechanic’s Lien Record” was au- 
thorized by law, but the error was 
harmless as between the immediate 
parties, since the lien was acquired 
by filing the notice, and not by its 
record. Adams v. Shaffer, 132 Ind. 
331, 31 NE 1108. (5) Where plaintiff 
fails to prove every other fact neces- 
sary to establish his right to a me- 
chanic’s lien, the exclusion of a lien 
paper presented by him is not preju- 
dicial. O’Shea v. O’Shea, 91 Mo. A. 
221. (6) Where the court proceeded 
to hear and determine a mechanic’s 
lien action without proof that no- 
tice had been given to other lien 
claimants, as provided by statute, in 
the absence of any showing that 
there were any other lien claimants, 
defendant could not have been preju- 
diced, and was not entitled to a new 
trial. Lonkey v. Wells, 16 Nev. 271. 
(7) The fact that the court orders 
the master to ascertain whether there 
are other creditors having liens of 
the same kind as plaintiff, although 
not required so to do, is harmless er- 
ror, the master having reported that 
by the certificate of the register no 
other liens were found in his office, 
and the case having been proceeded 
with as if no such reference had been 
made. Murphy v. Valk, 30 S. C. 262, 
9 SE 101. (8) A decree creating a 
lien ten days before the making of 
the contract would be erroneous if 
there are other parties interested in 
the proceeding who might be atfected 
by it, but where there are no other 
persons prejudiced, no person can be 
injured by the error. Nibbe vy. 
Brauhn, 24 Ill. 268. (9) The rendition 
of personal judgment against a prop- 
erty owner for a materialman’s claim, 
as well as enforcement of the latter’s 
lien against the property, is not re- 
versible error, where the judgment 
was paid in full from the proceeds 
of the sale of the property. Early 
v. Smallwood, 302 Mo. 92, 256 SW 
1053. (10) That the decree fore- 
closing a mechanic’s lien and a mort- 
gage lien directs that the holder of 
the: paper title pay such liens is not 
ground for reversal where no injury 
results therefrom, as where the de- 
cree directs that in default of such 
payment the property be sold and the 
proceeds applied to the liens, and 
contains no provision for a deficiency 


decree. Fleming v. Galloway, 212 I1l. 
A. 226. 

41. Horstkotte v. Menier, 50 Mo. 
158 


42. Weathersby v. Sinclair, 43 
Miss. 189; Rainey v. Freeport Smoke- 
less Coal, etc., Co., 58 W. Va. 381, 52 
SE 473. 


43. Bruce Lumber Co. v. Hoos, 67 
Mo. A. 264 [overr Deatherage v. 
Sheidley, 50 Mo. A. 490]; Carthage 
Marble, etc., Co. v. Bauman, 55 Mo. 
A. 204. 

44. Littell v. Miller, 8 Wash. 566, 
86 P 492. 

45. See cases infra this note. 


[a] Permissible or necessary pro- 
ceedings.—(1) Where the judgment 
or decree is reversed and the cause 
remanded to the lower court for fur- 
ther proceedings in accordance with 
the opinion, the parties are in the 
same siluation as though the cause 
had never been tried and the court 
below can try the cause de novo. 
Badger Lumber Co. v. Holmes, 55 
Nebr. 473, 76 NW 174. (2) However, 
where the cause is remanded to’ the 
lower court with directions to enter 
a certain judgment, the judgment 
must conform to the mandate. Van- 
riper v. Morton, 65 Mo. A. 429. (3) 
Where plaintiff in an action to fore- 
close a mechanic’s lien made mate- 
rialmen parties and the materialmen 
answered, setting up the amount due 
them and claiming a lien, and the 
court found in favor of plaintiff and 
against the materialmen and ren- 
dered a decree accordingly, but the 
materialmen appealed and on the 
hearing their claim was held to be 
valid and the cause was remanded 
to the court below to enter judgment 
in conformity to the opinion, it was 
held that, as the interests of the 
parties were inseparably connected, 
the appeal brought up the entire case, 
and the court must enter a new de- 
cree and should adjust the equities 
between plaintiff and the material- 
men and if necessary take additional 
evidence for that purpose. Lenin v. 
Paine, 18 Nebr. 629, 26 NW 370, 15 
Nebr. 326, 18 NW 79. 

46. Thomas vy. John O’Brien Lum- 
ber.Co., 86) Til. A. 181. 

[a] Reason for rule is that the 
decree is an alternative one and not 
one for the recovery of money. 
Thomas v. John O’Brien Lumber Co., 
86 Ill. A. 181 [aff 185 Ill. 374, 56 NE 
Lat 33 

47. See statutory provisions. 

48. Neuman v. Grant, 36 Mont. 77, 
92 P 43; George v. Everhart, 57 Wis. 
397, 15 NW 387. 

[a] Pending actions.— Under a 
statute which saves pending actions 
but expressly declares that subse- 
quent proceedings in such pending 
actions shall conform to the provi- 
sions of the act, the costs are gov- 
erned by its provisions. George v. 
Everhart, 57 Wis. 397, 15 NW 387. 
See Fargo v. Hamlin, 5 NYSt 297 
(holding that the right to costs is to 
be determined by the law as it exists 
at the time the right or claimed right 
accrues). 

[b] Charges before the suit is 
commenced are not to be taxed 
Reynolds v. Hamil, CodeRepNS (N. 
Yeaoise30s 

[c] Extra allowances.—(1) The 
provisions of the Mechanics’ Lieu 
Act prescribing that foreclosure 
thereof shall be conducted in the 
same manner as_ foreclosures of 
mortgages do not authorize the 
granting of extra allowances as in 
mortgage cases. Hagan v. American 
Baptist Home Mission Soe., 14 Daly 
131, 6 NYSt 212; Ruth v. Jones, 1 
MonthLBul (N. Y.) 61. (2) Even if 
allowable in a proper case, they can- 
not be allowed on a judgment by de- 
fault and assessment of damages by 


a jury, as such allowances are 
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specification to the contrary.*® 


law.2° As in other 


proper only on the trial of an issue. 
Randolph v. Foster, 3 E, D. Smith (N. 
Y.) 648, 4 AbbPr 262. (3) An extra 
allowance may be granted. J. J. 
Newman Lumber Co. v. Wemple, 56 
Misc. 182, 107 NYS 327; Federal Par- 
quetry Mfe. Co., Inc. -v. Hallenbeck, 
172 NYS 242; Taylor v. Maynard, 145 
NYS 324. (4) A lienor, who sued to 
foreclose, is entitled to moderate al- 
lowance, since he brought action, and 
will be obliged to prepare judg- 
ment, and dispose of the case. Glatt 
Vv. Meade, 123° Misc. 630, 206 NYS 
64. 

49. See Neher v. Crawford, 10 N. 
Mee aoN ico, Gos Pando (where it was 
said that “the word ‘costs,’ is a word 
of well known significance. It signi- 
fies, when used in relation to the ex- 
penses of legal proceedings, the sums 
prescribed by law, as charges for 


the services enumerated in the ‘fee 
pile2”)7 
[a] Percentage of claim.—(1) In 


some jurisdictions the statute pro- 
vides that costs shall not be allowed 
to exceed a specified percentage of 
the claim or judgment. McDonald 
Dure Lumber Co. v. Workman,_ 18 
Man. 419, 10 WestLR 87; eee 
Mfg. Co. v. Lake Simcoe Hotel Gor, 
Ont. L. 447, 2 OntWR 310; Powell 
Lumber Co. v. Hartley, 9 OntWN 249. 
(2) By express provision of certain 
statutes, claimant is allowed to re- 
cover a certain per cent of the 
amount of his claim as costs. See 
statutory provisions. (3) Such a 
statute has been held not to be re- 
pealed by a general provision of the 
code as to costs which does not spec- 
ify of what the items shall consist. 
Golden Gate Lumber Co. v. Sahr- 
bacher, 105 Cal. 114, 38 P 635 (where 
a percentage was allowed). 

{[b] Action in court of record.— 
(1) A successful plaintiff in an ac- 


tion in a court of record to foreclose’ 


a mechanic’s lien on real property 
for less than five hundred dollars 
may be awarded costs, irrespective of 
the amount of his claim, and ‘Code 
Civ. Proc. §§ 3228, 3229, do not ap- 
ply, as a lienor has an absolute right 
to commence his action for foreclos- 
ure in a court of record, and need 
not resort to the more limited juris- 
diction of a justice’s court. Eastern 
Wood-Working Co. v. Bisgeier, 111 
Misc. 346, 181 NYS 215. (2) Where 
plaintiff does not establish a lien, but 
recovers only a personal judgment 
for less than five hundred dollars, a 
defendant in the action, whose lien 
is established for an amount less 
than five hundred dollars, may be 
awarded taxable costs, in addition to 
his lien, Code Civ. Proc. § 3228 subd 
5 not applying. Eastern Wood-Work- 
ing Co. v. Bisgeier, supra. 

[ec] If the action is in a court not 
of record so that it is like any other 
action so far as the jurisdiction of 
the court is concerned, the costs are 
to be allowed as in other civil cases. 
Faville v. Hadcock, 39 Misc. 397, 80 
NYS 23. 

{d] Statutory scale in particular 
courts.—Hall v. Pilz, 11 Ont. Pr. 449; 
Truax v. Dixon, 13 Ont. Pr. 279; Gear- 
ing v. Robinson, 19 Ont. Pr. 192. 

{e] Taxation. — The amount of 
costs may be fixed at an arbitrary 
sum without taxation. Jamieson y. 
Hagar, 17 OntWN 104. 

{f] Apportionment to different 
buildings may be allowed when claim 
apportionable. Manor v. Heffner, 15 
Ind. A. 299, 48 NE 1011; Miller v. 
Diffenbach, 10 LancBar (Pa.) 144, 

[g] Teast expensive course.—(1) 
Under a_ statute providing that, 
where the least expensive course is 
not taken by plaintiff, the costs al- 
lowed shall not exceed what would 


) 


Costs will not be 
taxed for unnecessary expenses, unless the court is 
required to do so by an affirmative provision of the 
cases,°! the prevailing party 
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have been incurred if such course 
had been taken. See statutory provi- 
sions. (2) A taxing officer has no 
power without a special direction in 
the judgment to determine which is 
the least expensive course and limit 
plaintiff's costs accordingly. _Hum- 
phreys v. Cleave, 15 Man. 23, 24 Can 
LTOccNotes 374. 

Right to, and amount of, en gen- 
erally see Costs 15 C. J. 1 

50. Neher vy. Crawford, P10 N. M. 
%205, 6D ee eb 6: 

[a] The expenses of a sale before 
the time limited for redemption of 
the property has expired are incurred 
at the master’s risk, and if the liens 
for which the sale was to be made 
are paid before the expiration of the 
time for redemption, he cannot re- 
cover back such expenses. Neher 
v. Crawford, 10 N. M. 725, 65 P 156. 


51. See Costs §§ 10-40. 
5@. Cal.—Bellingham Bay Lumber 
Co. v. Western Amusement Co., 35 


CalsiAn 509 e170 2 634, 

Nebr.—Guthrie v. Brown, 42 Nebr. 
652, 60 NW 939. 

N. Y.—Brady v. Rodenbach, 174 
App. Div. 795, 161 NYS 691; McNulty 
v. Offerman, 164 App. Div. G49 sO 
NYS 375 [aft 220 INS oY. 98, 116 NE 
775];Woolf v. Schaeffer, 103 App. 
Div. 567, 93 NYS 184; Eastern Wood- 
Working Co. v. Bisgeier, 111 Misc. 
346, 181 NYS 215; Taylor v. Maynard, 
145 NYS 324. 

Wis.—Boesen v. Peterson, 130 Wis. 
418, 110 NW 208; Charles v. Godfrey, 
125 Wis. 594, 104 NW 814. 
Breer Bere v. McAfee, 7 WestLR 


Ont.—McBean v. Kinnear, 23 Ont. 
313; Wallis. vi \Skain,. 24,Ont. 532: 

[a] For example (1) plaintiff may 
be entitled to his costs under a gen- 
eral finding for him although no fore- 
closure is decreed. Guthrie v. Brown, 
42 <Nébr..96523 60. NW 9939.) (2))A 
plaintiff who established a lien prior 
to that of defendant was entitled to 
recover costs against contesting de- 
fendants, and also costs against re- 
spondent in the appellate division. 
Brady v. Rodenbach, 174 App. Div. 
795, 161 NYS 691. (8) A defendant 
against whom claimant is entitled to 
a judgment establishing the validity 
and superiority of his lien is not en- 
titled to a judgment for costs al- 
though he has conveyed his entire 
interest in the property prior to 
the commencement of the action. 
Bellingham Bay Lumber Co. v. 
Western Amusement Co., 35 Cal. A. 
509, 170 P 631. (4) A defendant 
who had no property to which lien 
attached and against whom no per- 
sonal liability is shown is not 
chargeable with costs and attorney’s 
fees. Mattocks v. Great Northern R. 
Co., 94 Wash. 44, 162 P 19. 

[b] Costs of reference. — (1) 
Where the owner is ultimately the 
losing party, the costs of master’s 
fees on a hearing on a previous trial 
of the case, judgment in which had 
been reversed and remanded, were 
properly allowed against him. Mil- 
ler v. Calumet Lumber, etc., Co., 121 
Ill. A. 56. (2) Plaintiff, seeking to 
foreclose a mechanie’s lien for eight 
hundred and ninety-one dollars, re- 
jecting an offer of five hundred dol- 
lars, and recovering five hundred and 
eighty-five dollars, is the prevailing 
party, entitled to costs, within Lien 
1, 53. Salerno v. Vogt, 78 Misc. 
64, 138 NYS 664. (3) Where one of 
several subcontractors joined for the 
purpose of determining their. rights 
to participation in a suit by a mate- 
rialman against a contractor was de- 
nied participation and obtained re- 
versal on appeal, he was a prevail- 
ing party, and not liable to costs. 


[§ oe 


is ordinarily entitled to his costs,52 and except where 
the costs are discretionary under the statute, as is 
sometimes the case,°? he will be entitled to them, 
and although the proceedings may be equitable in 


Portland v. American Surety Co., 79 
Ovrss los ee (eewiod Pad Zi: 

{c] Partial costs.—Under a Sstat- 
ute providing that an action to fore- 
closé a mechanic’s lien shall be re- 


garded as an equitable action, and 
another section providing that in 


equitable actions costs may be al- 
lowed in whole or in part in the dis- 
cretion of the court, the court has 
authority to allow partial costs. 
Boesen vy. Peterson, 130 Wis. 418, 110 
NW 208; Charles v. Godfrey, 125 ‘Wis. 
594, 104 NW 814. 

[a] Judgment for less than 
claim.—The rule allowing costs to 
the successful party may be applied 
though the judgment recovered is 
less than the amount claimed, where 
there was no offer of judgment by 
defendant, but a general denial by 
him and a demand for dismissal, with 
costs, and the litigation was severe 
and protracted. Valk v. McKeize, 16 
NYS 741. 

[e] Master’s' fees may be charged 
to the owner. Mantonya v. Reilly, 
184 Ill. 1838, 56 NE 425. 

{f] Costs in other proceedings are 
not chargeable to the fund. Malone’s 


App., 19 Parl 480° 

53. D. C.—Burn v. Whittlesey, 9 
DCuLtso: 

Ind.—Close v. Hunt, 8 Blackf. 
254. 

Nebr.—Guthrie v. Brown, 42 Nebr. 
652, 60 NW 939. 

N, Y.—Williamson y. Barker, etc., 
Co., 180 App. Div. 807, 168 NYS 1255 


Rieser v. Commeau, 12 9 App. Div. 
490, 114 NYS 154 [aff 198 N. Y. 560 
mem, 92 NE 1100 mem]; Eagleson 
v. Clark, 2 E. D. Smith 644, 2 AbbPr 
364; J. J. Newman Lumber Co. v. 
Wemple, 56 Misc. 182, 107 NYS 327; 
Fargo v. Hamlin, 5 NYSt 297; Mar- 
ryatt v. Riley, 2 AbbNCas 119; Her- 
bert v. Herbert, 57 HowPr 333. 


N. C.—Bond v. Pickett Cotton 
Mills, 166 N. C. 20, 81 SE 936. 
Wis.—Weston v. Olsen, 55 Wis. 


6138, 183 NW 700; Spruhen y. Stout, 52 


Wass "527,99 NW 277, 

Ont.—Jamieson v. Hagar, 17 Ont 
WN 104. 

[a] Costs to vendor.—Where the 


allowance of costs is largely discre- 
tionary with the trial court, costs 
may be allowed to a vendor where 
judgment is rendered in his favor in 
a proceeding against the vendor and 
his purchasers for improvements 
made by the purchasers. Powers El. 
Co. v. Stolz, 33 N. D. 628, 157 NW 693. 

[b] Costs on contractor.—Where 
expenses were due mainly to the re- 
sistance of the contractor, equity 
may impose the costs upon him. 
Reiser v. Commeau, 129 App. Div. 490, 
114 NYS 154 [aff 198 N. Y. 560 mem, 
92 NE 1100 mem]. 

{c] Where there has been divided 
success, no costs will be allowed. 
Steven v. Pryce-Jones, Ltd., (Alta.) 
18 DomLR 746, 25 WestLR 172. 

[ad] Charge on'amount due con- 
tractor.—Code Civ. Proc. § 3411 
makes the question of costs in an 
action to foreclose a mechanic’s lien 
discretionary with the court, and di- 
rects that the judgment shall specify 
to whom and by whom they shall be 
paid. It was held that, where a con- 
tractor defaulted, after partially per- 
forming his contract, and the owner 
completed it, it was proper, in an ac- 
tion by the lienors to foreclose their 
lien on the amount due the contrac- 
tor, for the referee to award costs 
out of the sum due the contractor 
before applying it to the liens, the 
owner having litigated nothing and 
having stood ready to pay according 
to the discretion of the court. Ott- 
man v. Schenectady Co-op. Realty 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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nature the statute as to costs controls and the rule 
which would otherwise prevail in equity does not 
apply.°* In equity in a proper’ case the costs may 
be apportioned,®° and the court in adjusting costs 
will consider the reasonableness or good faith of 
the claim where it is filed for a larger amount than 
is found due.®® The costs which*may be taxed 
against a party to a proceeding are those only 
which are incident to the particular contest in which 
he is engaged.®°’ Where one is not liable upon the 
issue of debt raised in a foreclosure suit, but is 
a proper party to the contest in respect of the 
right to foreclose, as one claiming an interest in 
the property under a lien for purchase money, it 
is proper to adjudge costs against him and his ¢o- 
defendant upon a judgment for foreclosure,** but 
prior encumbraneers are not lable for costs,°? and 
being summoned in as required by statute and 
purchasing the property at the master’s sale for 
less than the mortgage debt, a prior encumbrancer 
is entitled to the proceeds without deduction for 
any costs except the expenses of the sale.°° Where 
claimant recovers, one who defends in the place of 
the owner is not entitled to be reimbursed for his 
costs, expenses, and attorney’s fees.°t 

Personal judgment. The lienor who succeeds 
may recover against the owner of the property, the 
liability of the owner personally being, subject to 
his liability for a personal judgment in any event.®? 
Where plaintiff fails to establish his lien but re- 
covers a personal judgment, it has been held that the 
rule of costs should be the same as if the action 
had been originally for a money judgment.®* 

Prayer. Where claimant shows himself to be 
entitled to a decree for the relief prayed, he may 


Co., 119 App. Div. 736, 104 NYS 187, | 588. 
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(2) The amount due from the 
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have a decree for costs, although they may not have 
been specifically demanded.** 

Payment. The court may direct that the costs 
be paid out of the fund held for distribution.® 
An owner allowed costs may be paid from the fund 
in court before distribution.®® 

[§ 773] 2. Consolidation of Proceedings; Joinder 
of All Lienholders. Where it is the intention of the 
statute that there shall be but one action brought, 
to which all the lienholders shall be made parties,®* 
it has been held that only the lienholder who brings 
the action is entitled to costs.°* Where other claim- 
ants come in, they are entitled to such costs only 
as there were incurred in making an ex parte appli- 
cation to be added to the first action,®® and where 
more than one action is brought, a claimant bring- 
ing a subsequent action is not entitled to his costs 
of such action.7° Where independent suits are 
brought by separate claimants through the same at- 
torney, all the costs made in the suit which is 
consohdated with the action as prosecuted should 
be awarded against both claimants,’ and the owner 
should not be charged with the costs in both suits.?? 
A claimant should not be deprived of his right to 
a hearing in court upon the question of the settle- 
ment of the legal costs which he has incurred, 
and where several len suits are consolidated and, 
upon the motion of one claimant who was not given 
notice of the setting of the ease for trial, a new 
trial is granted conditionally, unless the amount 
due such claimant is deposited in court, such claim- 
ant should be allowed to file a eross bill and estab- 
lish the amount to which it is entitled in addition 
to its claim of lien.7* Where defendant lienholders 
contend that they are entitled to priority over the 


what he may deem to be the amount 


89 NY CivProc.308 [aff 197 N. Y. 529 
mem, 90 NE 1163 mem]. 

{e] Disbursements.—Under a stat- 
ute providing that the costs shall 
be subject to the discretion of the 
court and shall be paid as justice 
shall require, a successful complain- 
ant should be allowed his actual dis- 
bursements. Wisniewski v. Naw- 
rocki, 153 Mich. 523, 116 NW 1065. 

54. Kalina v. Steinmeyer, 103 I11. 
A. 502; Kipp v. Massin, 15 Ill. A. 300; 
George v. Everhart, 57 Wis. 397, 15 
NW 387; Myer v. Gleisner, 7 Wis. 55 
(where the action was at law). 

55. Soucy v. Rothschild, 199 Ill. 
A. (251; Dupuis v. Snook, 186 {f11.: 
A. 330; Penniman v. Pinke, 175 Ill. A. 
284; Chicago First Nat. Bank v. El- 
gin, 136 Ill. A. 453; Kaye v. Louisville 
Bank, 9 Dana (Ky.) 261. 

56. Schmulbach v. Caldwell, 196 
Fed. 16, 115 CCA 650. 

57. Menzel v. Tubbs, 51 Minn. 364, 
53 NW 6538, 1017, 17 LRA 815; Condon 
v. St. Augustine Church, 112 App. 
Div. 168, 98 NYS 253; Portland v. 
‘American Surety Co., 79 Or. 38, 153 P 
%86,.154)P 120. 

[a] Suit by subcontractor.—(1) In 
a suit by a subcontractor for the 
enforcement of his claim against the 
contractor and the owner to the ex- 
tent of money due by the owner to 
the contractor, if the owner makes 
default, having retained in his hands 
the amount claimed by the subcon- 
tractor on notice as required by stat- 
ute, the owner should not be charged 
with the costs of litigation between 
the contractor and subcontractor, but 
being a mere stakeholder between 
such parties, he should be held liable 
enly for the amount of lien and costs 
of judgment on default, the costs of 
the further litigation to be borne by 
the contractor. Eagleson v. Clark, 
2 E. D. Smith (N. Y.) 644 (under the 
statute authorizing the court. to 
award such costs as may be just and 
equitable); Holler v. Apa, 18 NYs 


owner to the contractor should be 
paid into court by the former, less 
his costs, which should be taxed as 
to a stakeholder, and the costs of 
lienholders establishing their liens 
should be paid as a first charge on 
the fund, and costs of lienholders 
subsequent to judgment of reference 
should be taxed on the scale appro- 
priate to the amount due to each. 
Halt vwashoges 14icOnty Pr545.. 46) 
Where the owner, who is a codefend- 
ant with the contractor’s assignee 
who claims the fund, discloses the 
amount due and offers payment, he 
is properly awarded his costs. Bour- 
get v. Donaldson, 838 Mich. 478, 47 
NW 326. 
retaining the balance due the con- 
tractor, raised a contest on every 
point, his liability is not limited to 
the amount due the contractor. De 
Camp Lumber Co. v. Tolhurst, 99 Cal. 
631, 34 P 438; Kenney v. Apgar, 93 
N. Y. 539. (5) But it is held other- 
wise where the answer is not inter- 
posed for delay and the only question 
raised by it is decided in the owner’s 
favor. Hooper v. Fletcher, 145 Cal. 
3153) T9418. 

58. Lindsley v. Parks, 17 Tex. Civ. 
A. 527, 43 SW 277. 


59. Close v. Hunt, 8 Blackf. (Ind.) 
254. 

60. Jepherson v. Green, 24 R. I. 83, 
52 A 808. 

61. Neil & Co., Inc. v. Wisconsin 


Tel)! Co.,. 170 Wis. 298, 175 NW 89) 
62. Holler v. Apa, 18 NYS 588 
(where the owner makes no defense 
he cannot be made personally liable 
for the costs incurred by the trial 
of issues between claimant and the 
contractor, although claimant is en- 
titled to full satisfaction out of, the 
premises subject to the lien for sums 
due from the owner to the contractor 
if sufficient to cover the lien and 
costs, but by failing to defend the 
owner takes the risk of judgment 
against his property in excess of 


(4) Where the owner, after 


of his indebtedness to his contractor; 
if the owner defends, costs may be 
awarded against him in the discre- 
tion of the court). See Kenney v. 
Apgar, 93 N. Y. 539 (costs against the 
owner in favor of other lienors made 
parties defendant); Fox v. Kidd, 77 
N. Y. 489 (all costs before judgment 
must be paid out of the proceeds of 
the sale); Morgan vy. Stevens, 6 Abb 
NCas (N. Y.) 356 (costs against 
Owner are chargeable against prup- 
erty). 

63. Eastern Wood-Working Co. v. 
Bisgeier, 111 Misc. 346, 181 NYS 215. 

64. Walsh v. North American 
Cold Storage Co., 260 Ill. 322, 103 
NE 185. 

65. Bond y. Pickett Cotton Mills, 
166 N. C. 20, 81 SE 936. 

[a] Costs in a scire facias (1) are 
to be paid out of the fund raised by 
the sale, although the scire facias 
has not been prosecuted to judgment 
at the time of the sale. McLaughlin 
Vv. Smith, 2° Whart, (GPa.) 122: (2) 
The costs as well as the amount of 
the lien fall entirely upon the lot and 
building. Shryock v. Buckman, 121 
Pa. 248, 15 A 480, 1 LRA 533; Holden 
v. Winslow, 19 Pa. 449; Cattanach v. 
Ingersoll, 1 Phila. (Pa.) 285. 

66. Howlett v. Doran, (Alta.) 11 
DomLR 372, 24 WestLR 401, 4 West 
Wkly 674. 

67. ‘See supra § 511. 

68. Peter Mintener Lumber Co. v. 
Janisch, 44 S. D. 42, 181 NW 914; 
Howlett v. Doran, (Alta.) 11 DomLR 
372, 24 WestLR 401, 4 WestWkly 674. 

69. Howlett v. Doran, supra. 


70. St. Pierre v. Rekert, 8 Sask. 
L. 416, 23 DomLR 592, 31 WestLR 
909. 

71. Kleinschnittger v. Dorsey, 152 
Til. A. 598. 

72. Kleinschnittger y. Dorsey, su- 
pra. 

73. Martin v. Becker, 169 Cal. 301, 
146 P 665, AnnCas1916D 171. 

74. Martin vy. Becker, supra. 
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original plaintiff, the costs awarded against them 
should be limited to those occasioned by their con- 
test of the claim of plaintiff..° Fees for filing 
accounts allowed to subcontractors should be de- 
ducted from the amount found due from the owner 
to the contractor.’® 

Dismissal as to owner. All those subcontractors, 
parties defendant, who, after appearance and proof 
of their claims, there being no contest between 
themselves, without objection by the contractor, 
have allowed their liens to expire during the pend- 
ency of the action without an order of the court 
continuing them, should be dismissed as to the 
owners, with costs, as for want of prosecution, but 
should have judgment against the contractor for 
their claim, and costs as upon failure to answer.’ 

Separate bills. Where different claimants fail 
to establish their liens in the action or to recover 
personal judgments, costs may be awarded against 
all, but the owner will not be entitled to a separate 
bill against each claimant."® 

[§ 774] 3. Tender, Payment into Court, or Offer 
of Judgment.’® Where a good tender of the full 
amount has been made prior to the filing of the len 
and has been refused, plaintiff cannot recover costs*® 
or attorney’s fees,*+ but costs will be awarded to 
defendant.8? However, where a defense of tender 
is not disposed of, neither plaintiff nor defendant 
has any right to have his costs taxed as against 
the other.8& Where defendant offers judgment, if 
the judgment recovered by plaintiff is more favor- 
able than that offered, defendant is liable for costs.*# 
An offer of judgment is equivalent to an offer that 
the lien may be enforced for the sum specified, and 


75. St. Pierre v. Rekert, 8 Sask. 
L. 416, 28 DomLR 592, 31 WestLR 
909. 

76. Campbell v. Kimball, 87 Nebr. 
309, 127 NW 142. 


foreclosure 


92. 


77. Morgan v. Stevens, 6 AbbN|77, 92 P 43. 
CasrGNeey,.) +356. 93. 
78. Woolf v. Schaefer, 103 App.| ty, 90 Cal. 543, 
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proceeding 
drafting of a contract for the per- 
formance of the labor. 
Buckley, 100 Cal. 484, 35 P 144. 
Newman v. 


Bates v. Santa Barbara Coun- 
27 P 438; Young. v. 


[§§ 113-116 
if less is recovered defendant will recover costs 
aceruing after the offer.*® 

A subcontractor cannot recover costs as against 
the owner where the owner has at all times been 
ready and willing to pay the amount due the con- 
tractor, and the subcontractor’s recovery cannot 
exceed such amount.*® 

Payment into court. Where the mechanic’s lien 
statute makes a provision for a deposit of money 
by the owner in court to take the place of the prop- 
erty and to be subjected to the lien, such a pro- 
vision supplants a general statute as to offer of 
judgment in actions generally.*7 An offer of judg- 
ment not in the form prescribed by the Lien Law 
may be presumed to have been under a general stat- 
ute.88 On payment into court to discharge the hen, 
the owner may be required to pay accrued costs.®® 

[§ 775] 4. Filing and Recording Fees; Abstract. 
Where the statute so provides, the henor may re- 
cover the costs incurred by him for filing and record- 
ing his hen,®° but where the statute does not cover 
such items, the court cannot allow any sum for the 
preparation and verification of the lien,®+ nor for 
the abstract of title to the property covered by the 
lien.®? The henor may recover the costs of filing 
his lien only if he succeeds in its enforcement.®* 
Where under the circumstances no lien could be ac- 
quired, an allowance cannot be made of a filing fee.%* 

[§ 776] 5. Attorney’s Fees. Where provision 
therefor is made by a valid enactment, an award 
may be made of attorney’s fees,°° and while the 
validity of statutes authorizing the recovery of 
attorney’s fees by a successful lien claimant has 
frequently been denied,®* such statutes have also 
than the Wash.—Littell v. Saulsberry, 40 
Wash. 550, 82 P 909; Greene v. Fin- 
nell, 22 Wash. 186, 60 P 144; Griffith 
v. Maxwell, 20 Wash. 403, 55 P 571. 
36 Mont. [a] Character of lien.—The right 
to a lien for work and labor done at 


the request of the record owner of 
property, after the conveyance to 


Mulcahy v. 


Grant, 


Div. 567, 93 NYS 184. 

79. Effect of tender or offer of 
judgment generally see Costs §§ 133- 
163. 

80. Boise Lumber Co. v. Boise City 
Independent School Dist., 36 Ida. 778, 
214 P 143; Hughes v. Flint, 61 Wash. 
460, 112° P 633. 

81. Romona Odlitic Stone Co. v. 
Weaver, 49 Ind. A. 368, 97 NE 441; 
Hughes v. Flint, 61 Wash. 460, 112 
P’ 633. 

82, 
City Independent 
Ida. 778,214 P 143. 
. 83., Nixon v. Betsworth, 16 Man. 
1, 2. WestLR 570. 

@4. Hess. v. Peck, 111 Ill. ‘A. 111; 
Fargo v. Hamlin, 5 NYSt 297. 

85. LLumbard v. Syracuse, ete., R. 
@or, 62 N.Y 2290: 

' $6.. West v. Pinkston, 44 Utah 123, 
138 P 1152, AnnCas1916D 1065. 

87. Ball v. Doherty, 144 App. Div. 
277,,128 NYS 1014. 

88. Salerno v. Vogt, 78 Misc. 64, 
138 NYS 664. 

g9. Gold Medal Furniture Co. vy. 
Craig, 6 OntWR 954. 

90. Linck v. Johnson, (Cal.) 66 P 
674; Mulcahy v. Buckley, 100 Cal. 
484, 35 P 144; Robertson v. Moore, 
10) Tday ab, 77 =e 28s) Dhomnsonev. 
Wise Boy Min., etc., Co., 9 Ida. 363, 
74 PB. 958. ‘ 

91.. Mulcahy v. Buckley, 100 Cal. 
484, 85 P 144; Neuman v. Grant, 36 
Mont. 77, 92 P 43. . 

[a] Where the allowance under 
the statute is for attorney’s fees “in 
the superior and supreme courts” it 
does not include the amount paid for 
preparing the lien claim because 
that is no more nearly related to the 


Boise Lumber Co. v. Boise 
School Dist., 36 


Borzone, 26 Wash. 4, 66 P 135, 421. 
{a] A tender before bringing an 
action need not include such filing 
fees. Young vy. Borzone, 26 Wash. 4, 
OT PP 1385, 4211. 
94. Bates v. Santa Barbara Coun- 
ty, 90 Cal. 543, 27 P 488. 
95. U. S.—Pioneer Min. Co. v. 
Delamotte, 185 Fed. 752, 108 CCA 90. 
Cal.—Linck v. Johnson, 66 P 674; 
Williams v. Gaston, 127 Cal. 641, 60 
P 427; Mulcahy v. Buckley, 100 Cal. 
484, 35 P 144; West Coast Lumber 
Co. v. Newkirk, 80 Cal. 275,22. RP 
231; Rapv v. Spring Valley Gold Co., 
U4 Cary 5S2, M6 Pus Zot 
Fla.—Gunby v. Drew, 45 Fla. 350, 
34 S 305; Dell v. Marvin, 41 Fla. 221, 
26 S 188, 79 AmSR 171, 45 LRA 201. 
Ida.—Robertson vy. Moore, 10 Ida. 
EDS LT Ve eaiss 
Ind.—Duckwall v. Jones, 156 Ind. 
682, 58 NE 1055, 60 NE 797. 
Kan.—West v. Badger Lumber Co., 
56 Kan. 287, 43 P 239. 
Mich.—Wisniewski v. Nawrocki, 
153 Mich. 523, 116 NW 1065. 
Minn.—L. Lamb Lumber Co. v. 
Benson, 90 Minn. 403, 97 NW 143. 
Mont.—Hill vy. Cassidy, 24 Mont. 
108, 60 P 811; Murray v. Swanson, 
18 Mont. 533, 46 P 441; Wortman v. 
Kleinschmidt, 12 Mont. 316, 30 P 
280 (applying general statute as to 
lien proceedings to mechanics’ liens). 
N. M.—Metz v. Romero, 15 N. M. 
273, 106 P 344; Nash v. Morgan, 15 
N. M. 258, 106 P 344; Baldridge v. 
Morgan, 15 N. Me °249;9106 “RP 342; 
AnnCas1912C 337; Armijo v. Moun- 


nae Eleetric. Coy TINS Mee 23 536% P 
726. 

Or.—Fitch v. Howitt, 32 Or: 396, 
Erte ded keys 


such owner was set aside, is not an 
equitable lien, but is a statutory lien 
for the enforcement of which attor- 
ney’s fees are allowed. Olejniczak 
v. Indiana Lumber Mfg. Co., 78 Ind. 
A. 168, 135 NE 6. 

{b] Although notes have been 
given, an attorney’s fee may be re- 
covered in a proceeding to foreclose 
the lien in which it is directed that 
the lien be foreclosed and the notes 
canceled, Beach y. Huntsman, (Ind. 
A.) 83 NE 1033. 

{c] In what court.—(1) Sometimes 
the allowance is confined to the pro- 
ceedings in the trial court. West v. 
Badger Lumber Co., 56 Kan. 287, 45 
P 239; Murray v.-Swanson, 18 Mont. 
533, 46 P 441. (2) While under other 
provisions the allowance is for serv- 
ices in the lower and appellate courts. 
See Mulcahy v. Buckley, 100 Cal. 484, 
85 P 144; Clark vy. Taylor, 91 Cal. 
552, 27 P 860; Hill v. Cassidy, 24 
Mont. 108, 60 P 811. 

96. U. S.—Union Terminal Co. v. 
Turner Constr. Co., 247 Fed. 727, 159 
CCA 585 (Fla. Gen. St. of 1906). 

Cal.—Union Lumber Co. v. Simon, 
150) (Cal. 751,389" P 1077; 10815) Bula 
ers’ Supply Depot v. O’Connor, 150 
Cal. 265, 88 P 982, 119 AmSR 193, 17 
LRANS 909, 11 AnnCas 712; Los An- 
geles Pressed Brick Co. v. Higgins, 
8 Cal. A. 514, 97 P 414, 420; Farnham 
v. California Safe Deposit, etc., Co., 
8 Cal. A. 266, 96 P 788; Hill v. Clark, 
7 Cal. A. 609, 95 P 382; Los Angeles 
Pressed Brick Co. v. Los Angeles Pac. 
Boulevard, etc, Co., 7 Cal. A. 460, 
94 P 775; Danaldson v. Orchard 
Crude!) Oi] (Cos) 6 (Cals Ay) 6418) 9252: 
1046; Pacific Lumber Co. v. Wilson, 
6 Cal. A. 561, 92 P 654; Stimson Mill 
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ae zi 
’ , \ 


J 


§ 776] 


been upheld,®? more particularly where they allow 
a recovery by either party if successful.®* 
a statute which permits the court to allow costs and 
disbursements to a prevailing lienholder,®® it has 
been held that an allowance of attorney’s- fees may 
and the statute as so construed has 
In any event a statute provid- 
ing for attorney’s fees will not be given a retro- 
active effect as to contracts entered into before its 
enactment,? or as to proceedings arising under 
The allowance of an attorney’s 
fee depends entirely upon statutory authority with- 
out which such an item forms no part of the proper 
An attorney’s fee 


be made,! 
been held valid.? 


earlier statutes. 


recovery in these proceedings.® 
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Under 


Amount. 


trial court.? 


cannot be recovered by a lien claimant, unless he 


Co. v. Nolan, 5 Cal, A. 754, 91 P aoe 
But see Peckham v. Fox, al. 
307, 82 P 91 (holding the pete bes 
not in violation of a constitutional 
provision that mechanics, etc. of 
every class, shall have a lien for the 
value of their labor, ete., and that 
the legislature shall provide by law 
for the speedy and efficient enforce- 
ment of such lien, er of any provi- 
sion of the federal constitution). 
Colo.—Sickman v. Wollett, 31 Colo. 
58, 71 P 1107; Davidson yv. Jennings, 
27 Colo. 187, 60 P 354, 88 AmSR 49, 
48 LRA 340; Perkins vy. Boyd, 16 
Colo, A. 266, 65 P 350; Burleigh Bldg. 
Co. v. Merchant Brick, etc., Co., 13 
Colo, A. 455, 59 P 838; Los Angeles 


Gold Min. Co. v. Campbell, 13 Colo. 
A. 1, 56 P 246. 
Fla.—Crim vy. Drake, 86 Fla. 470, 


98 S 349; Palm Beach Bank, etc., Co. 
v. Lainhart, 84 Fla. 662, 95 S 1,22. 
But see Dell v. Martin, 41, Fla. 221, 
26 S 188, 79 AmSR 171, 45 LRA 201 
(sustaining a ‘provision over the 
objection that it was class legisla- 
tion and in contravention of the con- 
stitutional provision guaranteeing 
equal protection of the laws). 

Ill.— Manowsky v. Stephan, 233 Il. 
409, 84 NE 365; Walsh v. North 
American Cold Storage Co., 170 Ill. 
A. 393 [rev on other grounds 260 Ill. 
322, 103 NE 185]; Elkins v. Schillin- 
ger, 151 Ill. A. 571; Henry v. Miller, 
145 Ill. A. 628; Porter v. Western 
Tube Co., 144 Ill. A. 237 [rev on other 
grounds 240 Ill. 151, 88 NE 472]; 
Grandquist v. Western Tube Co., 144 
Ill, A. 2380 [rev on other grounds 240 
Ill. 132, 88 NE 468]; Olson v. Nilson, 
142 Ill. A. 486. But see Hess v. 
Pocket PAS 111: -"Kalina “v, 
Steinmeyer, 103 Ill. A. 502; Davis v. 
Rittenhouse, etc., Co., 92 Ill. A. 341. 

Mont.—Mills v. Olsen, 43 Mont. 129, 
115 P 33. 

Wyo.—Becker v. Hopper, 22 Wyo. 


237, 138 P 179, AnnCas1916D 1041, 
23 Wyo. 209, 147 P 1085, AnnCas 
1918B 35. 


Invalidity of statute as: 

Class legislation see Constitutional 

Law § 871. 

Denial of equal protection of law see 

Constitutional Law § 93 
Deprivation of due process of law 

see Constitutional Law § 1016. 

97. U. S.—Cascaden v. Wimbish, 
161 Fed. ae 88 CCA 277 (Alaska Civ. 
Code § 270 

Tae eer v. Martin, 20 Ida. 168, 
117 P 853; Nelson Bennett Co. v. 
Twin Falls Land, etec., Co.,. 14 Ida. 
5,/98 PB 789; Robertson v. Moore, 10 
Ida. 115, 77 FP 218; Thompson v. Wise 
Boy Min., ete., Co., 9 Ida. 363, 74 P 

Ind.—Duckwall v. Jones, 156 Ind. 
nat NE 1055, 60 NB 797. 

M.—Gray v. New Mexico Pum- 
ice ‘Stone Co., 15 N. M. 478, 110 P 
603. 

Or.—Title Guarantee, etc., Co. 
Yepeen 35 Or. 62, 56 P 271, 76 AmSR 

Wash.—Littell v. Saulsberry, 40 
Wash. 550, 82 P 909; Griffith v. Max- 
well, 20 Wash. 403, 55 P 571. 

98. Grace Harbor Lumber Co. v. 
Ortman, 190 Mich. 429, 157 NW 96. 

[a] Successful party. — Under 


Comp. St. (1921) § 7482 (Rev. L. 
[1910] § 3877), in an action for the 
enforcement of a materialman’s lien, 
where the materialman recovered a 
judgment for a greater amount than 
that admitted due by the contractor 
and the owner, it was error to deny 
the materialman a reasonable attor- 
ney’s fee and to award the owner an 
attorney’s fee as against the ma- 
terialman. Hutchinson Lumber Co. 
v. Scrivener, 91 Okl. 293, 217 P 854. 

{b] The lien is not “defeated” 
where the proceeding is abandoned or 
voluntarily dismissed before trial. 
Davis v. Rittenhouse, etc., Co., 92 Ill. 
A. 341. 

99. See statutory provisions. 

1. Behrens v. Kruse, 121 Minn. 90, 
140 NW 339; Anderson v. Donahue, 
116 Minn, 380, 133 NW 975; Schmoll 
v. Lucht, 106 Minn. 188, 188 NW 555; 
Peter Mintener Lumber Co. v. 
Janisch, 44 S. D. 42, 
Leibrock v. Adams, 17 Man. 575, 7 
WestLR 700; Cobban Mfg. Co. v. 
Lake Simcoe Hotel Co., 5 Ont. L. 447, 
2 OntWR 310. 

[a] Allowance as disbursement.— 
(1) Under a provision in the statute 
that, where costS are awarded 
against plaintiff they shall not ex- 
ceed an amount equal to twenty-five 
per cent of the claim besides actual 
disbursements (see statutory provi- 
sions), (2) disbursements do not in- 
clude counsel fees paid by the de- 


fendant solicitor to counsel retained. 


course of the proceedings 
. v. Lake Simcoe 
BrOuty ie 447, 2 OntWR 
310), (3) nor do they include counsel 
fees charged by the solicitor himself 
when acting as counsel (Cobban Mfg. 
Co. v. Lake Simcoe. Hotel Co., supra). 
(4) Counsel fees which are not 
shown to have been actually paid 
should not be treated as actual dis- 
bursements. Leibrock vy. Adams, 17 
Man. 575, 7 WestLR 700. (5) How- 
ever, counsel fees are to be included 
among actual disbursements where 
they are shown to have been actually 
paid whether the counsel is a solici- 
tor or personal representative of a 
solicitor in the cause or another bar- 
rister. Robock v. Peters, 13 Man. 
124, 146, 20 CanLTOccNotes 262, 421 
(editor’s note). 

2. Behrens v. Kruse, 121 Minn. 
90, 140 NW 339; Lindquist v. Young, 
119 Minn. 219, 138 NW ‘28. 

3. Nye-Schneider-Fowler Co. wv. 
Bridges, ete., Co., 98 ‘Nebr. 27, 151 
NW 942. 

4 McCarthy v. Havis, 23 Fla. 508, 
2 S 819; Kendall v. Fader, 199 Ti. 
294, 65 NE 318. 

5. Cal.—Bates v. Santa Barbara 
County, 90 Cal. 543, 27 P 438. 

Fla.—McCarthy v. Harvis, 23 Fla. 
508, 2 S 819. 

Ill.—Kendall v. Fader, 199 Ill. 294, 
65 NE 318. 

Nebr.—Hardy v. Miller, 11 Nebr. 
395, 9 NW 475. 

Tex.—Breckinridge City Club v. 
Hardin, (Civ. A.) 253 SW 873; Cain 
v. Bonner, (Civ. A.) 149 SW 70z 
{aff 108 Tex. 399, 194 SW 1098, 3 
ALR 874]. 

59 W. 


W. Va.—O’Neil v. Taylor, 


is successful in his suit.® 
not have been actually paid by the party to whom 
the allowance is to be made, nor need there be any 
express agreement for its payment;’ but it is fixed 
by the court® without regard to any averment in 
the complaint as to such fee, inasmuch as such 
averment’' is not necessary,® and independently of 
any agreement between the parties, the statute re- 
quiring the court to fix a reasonable fee,t° and it 
is not necessary to show that the person appearing 
is an attorney.'+ 

The amount which may be allowed as 
attorney’s fees rests in the sound diseretion of the 
If there is evidence to support the 


-Walton, 
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The attorney’s fee need 


Va. 370, 53 SE 471. 

[a] ‘Against homestead.—(1) In 
proceedings to enforce a lien against 
a homestead, a lien should not be ad- 


judged for attorney’s fees. Harrop 
v. Detroit Nat. Loan, etc., Co., (Tex. 
Civ. A.) 204 SW 878. (2) Where a 


portion of the homestead has been 
abandoned, in foreclosing a material- 
man’s lien on such portion there is 
no legal objection to including the 
amount of attorney’s fees provided 
for in a contractual lien in the fore- 
closure. Lipscomb v. Adamson Lum- 
ber Co., (Tex. Civ. A.) 217 SW 228. 

6 Stimson v. Dunham, ete., Co., 
146 Cal. 281, 79 P 968; Los Angeles 
Gold Mine Co. v. Campbell, 13 Colo. 
A. 1, 56 P 246; Bird v. St. John’s 
Episcopal Church, 154 Ind. 138, 56 
NE 129. 

{a] Final result the test.—Plain- 
tiff is not entitled to recover attor- 
ney’s fees for services on a success- 


ful appeal, when on a retrial final 
judgment is rendered against him, 
Mcintyre v. Trautner, 7% Cal. 449, 
216P ib: 


{b] Partial success as by reducing 
the claim will only reduce the sum 
to be allowed as attorney’s fees. 
Hess v. Peck, 111 Ill. A. 111. 

[c] Settlement.— Fee cannot be 
based on claims settled pending suit. 
Los Angeles Gold Mine Co. v. Camp- 
bell, 13 sole Aw dT, 56.2 246; 

7. Rapp v. Spring Valley Gold Co., 
74 Cal. 33, 16 P 325, 

8. Rapp v. Saiine Valley Gold Co., 
supra. 

{a] The lower court is the proper 
court to fix the allowance fer the at- 
torney’s fees in that as well as in 
the appellate court. Williams v. 
Gaston.a(l27o.Cal. 641.5 60) em 427s 
Sweeney v. Meyer, 124 Cal. 512, 57 P 
479; San Joaquin Lumber Co. Vv. 
L15% Cals 1,46. Pin785.4 105,75 
Schallert-Ganahl Lumber Co. v. Neal, 
94 Cal. 192,.29 P 622;.: West Coast 
Lumber Co. v. Newkirk, 860 Cal. 275, 
22° P2313. Rapp:..N- Spring Valley 
Gold Co., 74 Cal. 532, 16.P 325; Hill 
v. Cassidy, 24 Mont. 108, 60 NW 814; 
Sweatt v. Hunt, 42 Wash. 96, 84 P 1: 
Lavanway v. Cannon, 37 Wash. 593, 
79 P1117. See Clark v. Taylor, 91 
Cal. 552, 27 P 860 (where upon re- 
mand the appellate court directed the 
allowance of a reasonable attorney’s 
fee for services in the appellate court, 
as a part of the costs on appeal). 

>. *_ Pacific Mut...:tis Ins. 41. Comevs 
Fisher, 106 Cal. 224, 39 P 758; Mul- 
cahy v. Buckley, 100 Cal. 484, 35 P 
144; Armijo v. eae Electric Co., 
1L_N. M. 235,. 67 P, 72 

10. Rapp v. gonite Valley Gold 
Cos -74> Cal. 532,°16 PB 325. 

11. L. Lamb Lumber Co. v. Ben- 
son, 90 Minn. 403, 97 NW 143. 

12. Middelstadt v. Kostendick, 144 
Minn. 319, 175 NW 553. 

[a] Particular recovery sustained. 
—(1) Three hundred and fifty dol- 
lars. Wills v. Zanello, 59 Or. 291, 
117 P) 291. (2). One hundred and firty 
dollars. Caine-Grimshaw Co. 
White, (Wash.) 288 P 980, (3) Sixty. 
five dollars. Middelstadt v. Kosten- 
dick, 144 Minn. 319, 175 NW 553. 
(4) Fifty dollars each to complainant 
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allowance it will not be disturbed,!® and the statu- 
tory discretion in fixing the allowance will not be 
interfered with if it does not appear to have been 
abused.14 Under a statute allowing the recovery 
of a reasonable attorney’ s fee, such a recovery can- 
not be supported in the absence of evidence from 
which the reasonable amount may be determined,*® 
although the contrary has also been held.® Where 
the foreclosure of a mortgage and the foreclosure 
of a mechanic’s lien are united in one suit, the 
amount provided in the mortgage for an attorney’s 
fee may be allowed in addition to an attorney’s fee 
for a mechanic’s lien.17 Where the trial court has 
made an allowance for an attorney’s fees, an addi- 
tional allowance will not be made upon appeal.’* 
Interpleader or common fund. An owner is not 
entitled to an allowance of counsel fees upon the 
theory that the case is essentially one of inter- 
pleader where the issues involve the existence and 
extent of the owner’s personal interest and respon- 
sibility.1° A proceeding to which other claimants 
and mortgagees are made parties is not one in which 
a fee may be allowed as from a common fund to 
the attorney of claimant instituting the proceeding, 
where defendants are antagonistic to plaintiff and 
are represented by other attorneys.?° 
and two cross complainants. Grace 


Harbor Lumber Co. vy. Ortman, 190 
Mich. 429, 157 NW 96. (5) Fifty dol- 


MECHANICS’ LIENS 


reasonable attorney’s fee in the same 
sum, the pleadings make no issue as 
to an attorney’s fee and the court 
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In case of personal judgment. A statute authoriz- 
ing the recovery of a reasonable attorney’s fee in 
proceedings to enforce a lien does not authorize a 
personal judgment for such a fee as against a de- 
fendant who disclaims interest in the premises,”* 
although a personal judgment may have been prop- 
erly rendered against him for the amount of the 
claim.?* So where a contractor is entitled to a per- 
sonal judgment and not to a lien, it is error to 
render a judgment for attorney’s fees.7% 

Liability of contractor. When the contractor is 
made a party to a proceeding against the owner 
by the subcontractor, a judgment for attorney’s 
fees may be rendered against the contractor under 
a statute allowing a successful lien claimant to 
recover a reasonable attorney’s fee as costs.*4 

Nature and enforcement of recovery. The attor- 
ney’s fees are not strictly costs but are incidental 
to the lien and the judgment for which the lien is 
enforced as for the principal debt.2° A statute pro- 
viding an attorney’ s fee confers a lien for such 
fee.”6 

[§ 777] 6. Costs on Appeal. Costs on appeal are 
in the absence of express statutes controlled by the 
rules generally applicable in civil actions.** 


21. Hubbard v. Burnet-Lewis Lum- 
ber Co., 51 Ind. A. 97, 98 NE 1011. 
22. Hubbard v. Burnet-Lewis Lum- 


lars. Lindquist v. Young, 119 Minn.| may allow a reasonable attorney’s 
219, 1388 NW 28. (6) Forty dollars.| fee to the prevailing party, not ex- 
Wisniewski v. Nawrocki, 153 Mich.|] ceeding the amount so agreed upon, 
523, 116 NW 1065. (7) Twenty-five| and tax it as costs and fix the 
dollars. Scott v. Iman, 74 Okl. 13,] amount thereof without further evi- 
176 P 81. dence). 

[b] One fee is allowed on consoli- Or.—Columbia River Door Co. v. 
dated claims.— Allis v. Meadow Spring| Todd, 90 Or. 147, 175 P 448, 860; 


Distilling Co., 67 Wis. 16, 29 NW 543, 


30 NW 300. But see Sweeney v. 
Meyer, 124 Cal. 512, 57 P 479 (fee 
distributed). 


{c] Excessive fee—Two thousand 
dollars for enforcing a lien of twenty- 
one thousand dollars should be re- 
duced to one thousand dollars or 
less. Huttig Bros. Mfg. Co. v. Denny 
Hotel Co., 6 Wash. 122, 32 P 1078. 

13. Title Guarantee, ete., Co 
acco 35 Or. 62, 56 P ‘971, 76 ‘AmSR 

[a] An allowance will be pre- 
sumed reasonable where evidence is 
not in transcript.’ Fitch v. Howitt, 
32 Or. 396, 52 P 192 

” Meyer, 124 Cal. 


14. Sweeney v. 
512, 57 P 479; Stimson Mill Co. v. 
Riley, .(Cal.) 42 P 1072; Armijo v. 
Mountain Electric Co., 11 N. M. 235, 
67 P 726. See Jewell v. McKay, 82 
Cal. 144, 23 P 139 (fee held reason- 
able); Littell v. Saulsberry, 40 Wash. 
550, 82 P 909 (allowance reduced). 

[a] Reduction. — The attorney’s 
fees allowable in mechanics’ lien 
cases should correspond in part to 
the amount of the lien, and there- 
fore, where a mechanic’s lien is on 
appeal reduced more than_ three 
fourths, a corresponding reduction 
should be made in the fee. Culbert 
v. Lindvall, 73 Wash. 643, 132 P 729. 

15. Colo.—Burleigh Bldg. Co. v. 
Merchant Brick, etc., Co., 13 Colo. A. 
455,59 P 83. 

Fla.—Gunby v. Prew, 45 Fla. 350, 
34 S 805. 

Ind.—Legros v. Culberson, 78 Ind. 
A. 458, 184 NE 907; Winslow Gas 
Conv. Plost, 69 Ind. A, 611, 122 NE 594. 

Okl.—Oklahoma Pipe Line Co. v. 
Hoefer, 100 Okl. 238, 229 P 440; 
Holmes vy. Kress, 100 Okl. 131, 223 Pp 
615. But see Neves v. Mills, 74 Ok). 
7, 176 P 509 (where a petition asks 
an allowance of a reasonable attor- 
ney’s fee, under Rev. L. [1910] 
§ 3877, and the answer asks for a 


Sattler v. Knapp, 60 Or. 466, 120 P 2. 

But see Kalina v. Steinmeyer, 103 
Ill. A. 502 (the failure to hear evi- 
dence is held at most only an irregu- 
larity). 

{a] Stipulation. — The objection 
that the judgment allowed such fees 
without any evidence of the value 
cannot be sustained where the fees 
were stipulated to be reasonable at 


the trial. Greene v. Finnel, 22 Wash. 
186, 60 P 144. 
{b] On appeal, where the court 


found the reasonable value of the 
fees, the appellate court will, in the 
absence of evidence of proof, sus- 
tain the finding. Salinger v. Rupel, 
(Ind. A.) 133 NE 514. 

{[c] Uncontradicted evidence. 
Plaintiff, who alleged and proved by 
competent uncontradicted testimony 
that two hundred and fifty dollars 
was a reasonable allowance for at- 
torney’s fees, was entitled to the full 
amount thereof. McInnis v. Bu- 
chanan,' 52 Or. 533, 99 P 929. 

16. Pearce v. Albright, 12 N. M. 
202, 76 P 286; Armijo v. Mountain 
Electric Cos, 11 N. M. 235, 67 P 726. 

17. James v. Brainard, 64 Wash. 
175, 116 P 633: 

18. Sweatt v. Hunt, 42 Wash. 96, 
84 P 1; Lavanway v. Cannon, 37 
Wash. 593, TOR Pest te 

19. Stone vy. Moomjian, 92 Conn. 
476, 103 A 6385. 

[a] For example, where the amount 
of the fund in question is left to 
adjudication by reason of the fact 
that claimant presents claims for 
adjudication which must be adjudi- 
cated and the owner’s personal lia- 
bility for payments subsequent to the 
receipt of notice must be determined, 
the owner is distinctly a litigating 
party having personal interests in- 
volved in the result. Stone v. Moom- 
jian, 92 Conn. 476, 103 A 635. 

20. Title Guarantee, etc., Co. v. 
Burdette, 104 Md. 666, 65 A 341. 


ber Co., supra. 

23. Todd v. Howell, 47 Ind. A. 
665, 95 NE 279. 

24, Smith v. Faris- Kesl 
Co., 27 Ida. 407, 150 P 25. 

25. Williams v. Gaston, 127 Cal. 
641, 60 P 427; McIntyre v. Traunter, 
78 Cal. 449, 21 P 15; Rapp v. Spring 
Valley Gold Co., 74 Cal. 532, 16 P 
325; Peckham y. Fox, 1 Cal. "A. 307, 
82 P 91; Dell v. Marvin, 41 Fila. 221, 
26S 188, 79_ AmSR> 171, 45 LRA- 20% 


Constr. 


Shaw v. Johnston, 17 Ida. 676, 107 
P 399; Griffith v. Maxwell, 20 Wash. 
403, 55 P 571. 

26. Shaw v. Johnston, 17 Ida. 676, 


107_P 399. 

27. See cases infra this note. 

[a] Limitation of amount.—Me- 
chanics’ and Wage-Earners’ Lien Act 
(Rev. St. c 153) §§ 41, 43 limiting 
costs to twenty-five per cent of the 
judgment do not apply to the costs 
of an appeal. Gearing v. Robinson, 19 
Ont. Pr. 192, 20 CanLTOccNotes 335. 

[b] Costs properly apportioned.— 
Wesner Drilling Co. v. Tremblay, 18 
Ont. L. 439, 18 OntWR 544, 1017. 

[ce] Modification of decres.—Where 
error was not claimed by appellant 
until his reply brief was filed, he 
was not entitled to costs on appeal 
because of the modification of the 
decree. Brace, etc., Mill Co. v. Bur- 
bank, 87 Wash. 356, 151 P 803, Ann 
Casl1917E 739. 

{d] Consolidated proceedings. — 
Where the landowner as appellant 
prevails against one of several lien 
claimants, he cannot tax as against 
such lien claimants the cost of those 
parts of the return, paper book, and 
brief which relate only to the con- 
troversy between the owner and the 
otHer respondents. Menzel vy. Tubbs, 
51 Minn. 364,53 NW 653,17 LRA 815. 

[e] Offer of judgment. — Where 
defendant offered Judgment for a cer- 
tain amount and accrued costs, plain- 
tiff, who sucteeded in reversing a 
judgment for defendant, but who ob- 
tained no more favorable judgment 
than such offer, was not the “pre- 
vailing party,’ and entitled to costs 
on appeal. panett v. Senn, 93 S.C. 
316. 76 SE 82 

Costs on ona or error generally 
see Costs §§ 594-727. 
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MECHANISM—MEDICAL 


*MECHANISM. The arrangement and relation 
of the parts in a machine. 

MECHANOTHERAPY. In medicine, treatment 
of disease by mechanical means, especially by forced 
movements produced by special machines; some- 
times called the ‘‘movement cure.’’? 

MECH’S. An abbreviation of the word ‘‘Me- 
chanies,’’* or of the word ‘‘Merchants.’’! 

MEDAL. A piece of metal bearing devices and 
inseriptions, struck or cast to commemorate a per- 
son, an institution, or an event.® 

MEDEOR. A Latin word meaning to heal.® 

MEDIA ANNATA. In Spanish law, half yearly 
profits of land,’ the sum paid for ‘‘lanzas.’’8 

MEDIA CONCLUDENDI. The steps of an argu- 
ment.® 

MEDIATE.’® Acting by means, or by an inter- 
vening cause or instrument; acting or suffering 
through an intervening agent or condition; not di- 
rect or 1mmediate.1? 

Mediate powers. Those incident to primary pow- 
ers, given by a principal to his agent.12 

MEDIATE DESCENT. 

MEDIATE POWERS."* 

MEDIATION. Intervention; interposition; the 
act of a third person who interferes between two 
contending parties with a view to reconcile them 
or persuade them to adjust or settle their dispute.** 

MEDIATOR. One who interposes between. par- 
ties at variance for the purpose of reconciling 


1. Stearns v. Russell, 85 Fed. 218, 
225, 29 CCA 121, See Davis Sewing 
Mach. Co. v.. New Departure Mfg. 
Cor 2 Med 775,18 2,. 783, Lo3) CCA 


11. 
mediate 
31 Ca Jip) 247. 

12. 


505; and generally Patents [30° Cye 
825, 830, 849]. 146, 149, 
2. Webster New Int. D. See Peo. authority 


Webster New Int. D. 
31 C. J. p 245; Immediately 


Bouvier L. D. 
Peck v. Harriott, 6 Sere. & R. 
9 AmD 415 (‘the principal 
includes all mediate pow- 
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them.1® 

Mediators of questions. Six persons authorized, 
under statute in the reign of Edw. III, to certify 
and settle, before the mayor and officers of the 
staple, questions arising among merchants, relating 
to the wool trade.‘ 

MEDICAL.1® Pertaining, relating, or belonging 
to the study and practice of medicine, or the sci- 
ence and art of the investigation, prevention, cure, 
and alleviation of disease.?® 

Medical aid. Relief pertaining to the science of 
medicine.”° 

Medical attendant. One to whom the care of a 
sick person has been intrusted.** 

Medical certificate. The certificate of a medical 
man of general scientific attainments in the profes- 
sion of medicine.?? 

Medical evidence. Testimony given by physi- 
clans or surgeons in their professional capacity as 
experts, or derived from the statements of writers 
of medical or surgical works.?* 

Medical jurisprudence. That science which ap- 
plies the principles and practice of medicine to the 
elucidation and settlement of doubtful questions 
which arise in courts of law.** Otherwise called 
“‘forensie medicine.’’?> : 

Medical soap. A soap used for remedial pur- 


poses.”° 
Phrases: ‘‘Medical advice,’’?” ‘‘medical de- 
gree,’’?5 ‘‘medical examination,’’2® ‘‘medical or 


See Im-| ceived in cases of death by violent 
or unnatural means, when suspicion 
existed of a criminal agency. The 
publication of this code encouraged 
the members of the medical profes- 
sion to renewed activity, tending 
greatly to advance their sciences and 


To like effect 
(Pa.) 


v. Alcutt, 117 App. Div. 546, 102 NYS 
678, 680 (‘“‘mechano-neural therapy’’). 


3. Boyd v. Gilchrist, 15 Ala. 849, 
853; Hite v. State; 9 Yerg. (Tenn.) 
357, 379. 

4 Hite v. State, supra (it “is, 
perhaps, properly speaking, the ab- 


breviation of neither, and that what 
it does mean is a question of fact’’). 

5 Century D. 

[aj According to the lexicogra- 
phers all medals are suitable for use 
as prizes. The commercial meaning 
of “medal” is not different from the 
ordinary meaning. U.S. v. McSorley, 
65 Fed. 492, 13 CCA 15. 

[b] ‘Medals” include curious 
pieces of coin kept with medals, for 
even medals themselves were once 
current coin. Bridgman v. Dove, 3 
Atk. 201, 202, 26 Reprint 917. 

6& Bragg v. State, 134 Ala. 165, 


174, 32 S 767, 58 LRA 925. See Medi- 
cine post p 626. 
7. McMullen v. Hodge, 5 Tex. 34, 


79 (sin media annata is incorrectly 
translated as ‘‘without interest’’). 

[a] Media annata was given in 
lieu of military service. McMullen 
v. Hodge, 5 Tex. 34, 80. 

8. Trevino v. Fernandez, 13 Tex. 
630, 660 [cit Inst. Asso & Manual, 
translated by Johnson]. 

“Lanzas” defined see 36 C. J. p 

See Fauntleroy 


720. 

9. Bouvier L. D. 

Ve Lum, 210-U. S) 230; 23% 28 'SCt 
641, 52 L. ed. 1039 (“A judgment is 
conclusive as to all the media con- 
cludendi’’). 

{a] “Medium concludendi.”—U. S. 
Vv. California, etc:, Land Co., 192 U.S. 
355, 358, 24 SCt "266, 48 L. ed. 476; 
Hoseason v. Keegen, 178 Mass. 2477, 
250, 59 NE 627. 

10. “Mediate descent” see Descent 
and Distribution § 1 text and notes 

6. 


*By JUAN 
[40 C. J—40] 


ers which are neecssary to carry it 
into effect’). See Agency §§ 198-314. 

13. See Descent and Distribution 
§ 1 text and notes 44-46. 

14. See Mediate ante this page. 

15. Black L. D. See Arbitration 
and Award §§ 1-12. 

In international law see Interna- 
tional Law: § 42. 

“Mediator” defined see post this 
page. 

16. Black L. D. See Arbitration 
and Award §§ 129-171. 


“Mediation” defined see ante this 
page. 

We Bouvier’ Ts" D> sicit ~Domilin 
Staple]. ? 

18. See Drug 19 C. J. p 766; Drug- 
gists 19 C. J. p 768; Medicinal post 
p 626; Medicine post p 626; Physi- 


cians and Surgeons [30 Cyc 1539]. 

Loe Black, G9 -p: 

20. Olmstead v. Lamphier, 93 
Conn. 20, 28, 104 A, 482, 7 ALR 542 
[cit Webster New Int. D.] (“such 
medical and surgical aid or hospital 
service as such physician or surgeon 
shall deem reasonable or necessary’’). 

“Aid” defined see 2 C. J. p 1022. 

21. Edington v. New York Mut. L. 
ins Cos so, Lun (CN. 1.16 5Cthenterng 
would not mean a physician merely 
making a casual prescription for a 


friend). 

22. State v. Fahey, 152 Minn. 220, 
188 NW 260, 261. 

“Certificate” defined see 11 C. J. 
p 76 


Registration of medical certificates 
of births and deaths see Health § 66. 

23. Cyclopedic L. D. [cit Elwell 
Malprac. p 285] (“This kind of evi- 
dence was first recognized by Charles 
V. of Germany, and incorporated in 
the ‘Caroline Code,’ framed at Ratis- 
bon in 1532, wherein it was ordained 
that the opinion of medical men—at 
first surgeons only—should be re- 


the cause of justice generally. Many 
books soon appeared on the subject 
of medical jurisprudence, and the im- 
portance of medical evidence was 
more fully ers OO: See Evi- 
dence §§ 588-831 

24, Bouvier L. D. 

{a] Classification. — ‘‘These ques- 
tions are properly embraced in five 
different classes: The first includes 
questions arising out of the relations 
of sex: as, «impotence and sterility, 
hermaphroditism, rape, pregnancy, 
legitimacy, delivery. The second, 
injuries inflicted upon the living or- 
ganization: as, infanticide, wounds, 
poisons, persons found dead. The 
third, those arising out of disqualify- 
ing diseases: as, the different forms 
of mental alienation. The fourth, 
those arising out of deceptive prac- 
tice; as, feigned diseases. The fifth 
is made up of miscellaneous ques- 
tions: as, age, identity, presumption 
of seniorship, life assurance, and 
medical evidence.” Bouvier L. D. 

er ernacente’s defined see 35 C. J. 
p oe 

25. Black I: 

26. Park v. U. S., 66 Fed. 731 (the 
term is distinguished from a toilet 


soap, in that the latter is used as a 
detergent, for cleansing purposes 
only). See Detergent 18 C. J. p 983 


note 12 [a]. 
27. National Union y. Kelley, 42 
Okl. 98, 140 P 1157, 1159. 
“Advice” defined see 2 C. J. p 295. 
28. Peo. v. Somme, 120 App. Div. 
20, 104 NYS 946, 947. 
“Degree” defined see 18 C. J. p 470. 
29. Northwestern Mut. L. Ins. Co, 


v. Neafus, 145 Ky. 563, 140 SW nee. 
1028, 36 LRANS 12 Sikes Ex 
Vaughan, 93 Tex. Cr. 112, 246 sw 
373, 1374. 


“Examination” defined see 23 C. J. 
Dp 173’. 


D. MiranpA (Mechanism—Mercantile inclusive except the Spanish words and phrases). 
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surgical assistance,’’®° ‘‘medical or surgical atten- 
medical treatment.’’*? 


tion received,’’31 ‘‘ 
MEDICAL AID.*? 
MEDICAL ATTENDANCE.** 
MEDICAL ATTENDANT.*® 
MEDICAL CERTIFICATE.*¢ 
MEDICAL COLLEGE.** 
MEDICAL EMERGENCY.?® 
MEDICAL EVIDENCE.®® 
MEDICAL INSANITY.*° 


MEDICAL JURISPRUDENCE,‘ 


MEDICAL SOAP.*2 


MEDICINA. A Latin word meaning Bertin a 
Adapted to medical use or pur- 


MEDICINAL.*# 


4 * - ies bw 
1 


MEDICAL—MEDICINE 


cine; remedial.*® 
MEDICINAL PREPARATION.** 


MEDICINE.‘ A technical 


[§ 1] A. In General. 


word#® derived from ‘‘medeor’’*® susceptible of dis- 
tinct meanings;°° one as a drug,°! the other as a 
science or profession.°? 

[§ 2] B. As a Drug. Although the term may be 
used as meaning a science or profession,** one of 


the distinctive meanings of ‘‘medicine’’ 


is as a 


drug,°* indicating nothing more than a remedial 
agent that has the property of curing or mitigating 


diseases, or is used for that purpose.°° 
it is variously defined as a remedial agent;>® a 
remedial substance ;°’ a remedy;°* a combination of 


poses; curative; having the properties of a medi- 


30. Honeybone v. Hambridge, 18 
Q. B. D. 418, 421. 

“Assistance” defined see5C.J.p1314. 

31. New York Fidelity, ete., Co. 
v. Cross, 131 Miss. 632, 95 S 631, 634. 

32. Boyle-Farrell Land Co. Vv. 
Haynes, 161 Ark. 183, 191, 256 SW 
43; Bonart v. Lee, (Tex. Civ. A.) 46 
SW 906 (where an action involves 
a contract with a physician for medi- 
eal treatment, evidence is admissible 


to show that the term “medical 
treatment” had an understood mean- 
ing, and did not embrace unusual 


Surgical operations). See Union Iron 
Works v. California Industrial Acc. 
Commn., 190 Cal. 33, 210 P 410, 412, 413. 

{a] “Medical treatment” is a term 
which, “in its enlarged sense, in- 
cludes surgery, and in a restricted 
sense, as used in medical parlance, 
may mean a division of the curative 
art, exclusive of surgery.” Clinton 
County v. Ramsey, 20 Ill. A. 577, 579. 

[b] As including the services of 
a clairvoyant.—Bibber v. Simpson, 59 
Me. 181, 182. 

[ce] “Medical treatment for dis- 
ease.’—Bayless v. Travellers’ Ins. 
Co.,. 2. F.'Cas. No. 1,138;,14 Blatche. 
143, 145. 

“Treatment” defined see ae 983]. 


33. See Medical ante p 625. 

34. See Attendance 6 C. J. p 550 
note 64 [d]. 

35. See Medical ante p 625. 

36. See Medical ante p 625. 

37. See Colleges and Universities 


§ 1 note 8 [b] 


38. See Emergency 20 C. J. p 499 
note 5 [b]. 

39. See Medical ante p 625. 

40. See Insane Persons § 23. 

41. See Medical ante p 625. 

42. See Medical ante p 625. 

43. Bragg v. State, 134 Ala. 165, 


174, 32 S 767, 58 LRA 925. 
“Medicine” defined see post this 
page. 
44. See Medical ante p 625; Medi- 
cine post this page. 


45. Century D. 

[a] “Peppermint lozenges ... are 
a medicinal lozenge.’ Reg. v. How- 
Brin a os uwiaLeO., @. Ws: "001, pal. 


46. Medicinal preparation: 
Customs duty on see Customs Duties 
§ 30 text and note 50. 
Excise tax on sale of see Internal 
Revenue § 135. 
Be ae on see Internal Revenue 
1 


47. See Drug 19 C. J. p 766; Drug- 
gists 19 C. J. p 768; Medical ante 
p 625; Medicinal ante this page; 
av elsieny and Surgeons [380 Cyc 
153 

east of see Physicians and Sur- 
geons [31 Cyc 1547]. 

“Family medicines” 
§ 6 text and note 29. 

48. Bragg v. State, 134 Ala. 165, 
174, 32 S 767, 58 LRA 925. 

49. Bragg v. State, supra [cit 
Universal Cycl. (Johnson ed) ]. 

{a] History and origin. — “Dr. 
Roswell Park, in his Epitome of the 
History of Medicine, speaks of the 
origin of medicine as_having been 
nearly contemporaneous with the 


see amily 


origin of civilization. He points out 
that the earliest records of probable 
authenticity are perhaps to be met 
within the scriptures, from which 
may be gathered here and there a 
fair notion of Egyptian knowledge 
and practice. Thus, we read in the 
50th chapter of Genesis, that ‘Joseph 
commanded his servants, the physi- 
cians, to embalm his father; and the 
physicians embalmed Israel.’ He 
also speaks of medicine as the heal- 
ing art, and traces the practice of it 
among the Greeks to Adsculapius, 
who, he says, was the leading char- 
acter in medicine of all the ancients, 


with the possible exception of 
Hermes among the Egyptians. He 
shows that this great physician 


cured ulcers, wounds, fever, and pain 
of all who applied to him, by en- 
chantments, potions, incisions, and 
by external applications. So re- 
nowned became the name of this il- 
lustriouS physician, that temples 
were erected to his fame and in his 
honor, in which schools of medicine 
were established and the_ science 
taught. These temples existed for 
centuries and the schools were pre- 
sided over by the _ priests, who 
treated all sick persons who repaired 
to or were conveyed to them. The 
sick person or his representative 
after ablution, prayer and a sacri- 
fice, was made to sleep on the hide 
of a sacrificed animal or at the feet 
of the statue of the god, while sacred 
rights [rites] were performed. In 
his sleep the appropriate remedy was 
indicated by a dream. Moral or die- 
tetic remedies were more often pre- 
scribed than drugs. Thus it was 
that medicine as a science was prac- 
ticed for centuries in Greece, prior 
to the advent of Hippocrates, (in the 
4th century B. C.), to whom is cred- 
ited the high conception of the du- 
ties and status of the physician as 
shown in his celebrated ‘Oath’ and 
elsewhere in his writings—‘equally 
free from the mysticism of a priest- 
hood and the vulgar pretensions of a 
mercenary craft,’ By some writers, 
this great physician and philosopher 
is, called the ‘father of physic.’ 
There can be but little doubt that he 
may be regarded as the founder of 
the medical profession; that it was 
by and through his teaching that 
medicine came to be a distinct art, 
disconnected and disassociated from 
sacerdotalism. He wrote many books 
on medicine, and yet he possessed 
but little knowledge of anatomy, 
physiology and pathology and abso- 


lutely knew nothing of chemical 
drugs. Indeed, he and his disciples 
attached but little importance to 


drugs as a therapeutic agent, but re- 
lied, in acute diseases, mainly upon 
diet, the variations necessary in its 
administration in different diseases 
being minutely defined. In the treat- 
ment of cases of chronic diseases, 
diet; exercise, and natural methods 
were chiefly relied upon. Indeed, in 
those days drugs as therapeutic 
agencies were of necessity. of minor 
importance in the treatment of. the 


As a drug 


sick, since they were few and since 
chemical drugs were not discovered 
until long afterwards, to-wit, about 
‘the fifteenth century. For several 
centuries the Hippocratic school of 
medicine, known as the dogmatist, 
prevailed, though there were opposing 
sects or schools. Succeeding the dog- 
matist was the school of medicine 
founded by Asclepiades, who, repu- 
diating the Hippocratic doctrine, 
adopted hygienic remedies—for the 
most part bodily exercise. Gymnastic 
exercises, aS was also massage, were 
fully recognized by the physicians of 
those days, and prescribed by themas 
therapeutic agents in the healing of 
diseases. So was water recognized 
as a scientific remedial agent—tech- 
nically called Hydro-therapy. After 
the appearance of Galen, a great phy- 
sician and scholar, who is supposed 
to have died about 200 A.D., at the 
age of seventy-one years, and who 
wrote many works on the science of 
medicine, Europe for thirteen cen- 
turies seemed to have yielded to his 
authority. Indeed, to him the medi- 
cal profession is indebted for much. 
Yet, in the revolutions of medical 
opinion, the works of this great man 
were publicly burned in the four- 
teenth century by Paracelsus and his 
disciples; and for centuries following 
the medical profession was divided 
between the Galenist and the chem- 
ist until a complete ascendency over 
both was obtained by the vitalist.’”’ 
Bragg v. State, 134 Ala. 165, 175, 32 
S 767, 58 LRA 925. 

“Medeor” defined see ante p 625. 

50. Com. v. Seibert, 262 Pa. 345, 
105 A 507, 508. 

“The word ‘medicine’ . means 
the art of healing by whatever scien- 
tific or supposedly scientific method 
may be used. It means the art of 
preventing, curing or alleviating dis- 
eases ,and remedying, as far as pos- 


sible, results of violence and acci- 
dent. It further means something 
which is supposed to possess, or 


some method which is supposed to 
possess curative power.” Ex p. Col- 
hin's; 457 AT exe Cra, 5» 121 SW 501. 


51. See infra § 
52. See infra § 8. 
53. See infra § 3. 


54. Com. v. Seibert, 262 Pa. 345, 
105 A 507, 508. 

55. Com. v. Seibert, supra. 

56. Webster D. [quot State v. 
Bresee, 137 Iowa 673, 114 NW 45, 47, 
24 LRANS 103]; Webster New Int. 
D. [quot Terr. v, Takamine, 21 Ha- 
waii 465, 469]: Justice v, State, 116 
Ga. 605, 606, 42 SE 10138, 59 LRA 601. 

[a] A truss’ tae while not ‘medi- 
cine’ in the strict sense of the term, 
yet_is a remedial measure.” Karagas 
v. Union Pac. R. Co., (Mo. A.) 2382 
SW 1100, 1104. 

57. State v. Mylod, 20 R. I. 632, 
637, 40 A 753, 41 LRA 428. 


[al ag ‘Medicine,’ in the popular 
semse, is a remedial substance.” 
State v. Heffernan, 28 R. I. 20, :27, 
65 A 284; State v. Mylod, 20 R. Te 


632, 637, 40 A 7538, 755, 41 LRA 428.- 
58. Webster D. [quot State v. 


a NS a ee ee eS 
For later cases, developments and changes in the law see cumulative Annotations, same title; page and note number, 


MEDICINE—MEDIDA 


drugs in largely varying proportions;®® any sub- 
stance liquid or, solid that has the property of 
curing or mitigating diseases or that is used for that 
purpose;®° any substance administered in the treat- 
ment of the disease;*! any substance or preparation 
used in treating disease;** physic.®* Although 

“‘medicine’’ is distinguishable from ‘‘food,’’*4 the 
fact that the substance employed as a remedial 
agent may have value as a food, and a tendency to 
build up and restore wasted or diseased tissue, will 
not deprive it of its character as a ‘‘medicine,’’ if 
it is administered and employed for that purpose.®® 
While many things, not in themselves medicines, 
may be put to a medicinal use, and when so used 
they may become medicines,®* there are a great 
many articles that, under certain circumstances and 
conditions, may possess some medicinal properties, 
but they are not classed as ‘‘medicine,’’ as the word 
is generally used and understood.*7 So tobacco or 
cigars are not classed as medicine.®8 

[§ 3] C. As a Science or Profession. ‘‘Medicine’’ 
may mean not only a drug,®® but also a science or 
profession” indicating an art of healing or science 
which has for its province the treatment of dis- 
eases generally.“1. The latter meaning has much 
the wider and more comprehensive significance,’” 
and while, as so used, it may be in a sense tech- 


[40 C.J.] 627 


nical,** yet the wider is the popular sense in which 
it is employed and understood.7* This technical 
sense in which the word is used has been so far 
popularized by common usage and understanding 
that no one can fail to observe the true distinction 
between medicine as a drug and medicine as a sci- 
ence or profession.”> Medicine is an inductive,’® 
lucrative," and professional’® science, comprehend- 
ing not only therapeuties,”® but the art of under- 
standing the nature of diseases,°® the causes that 
produce them,*! as well as the art of knowing how 
to prevent them.’? It is said that medicine is an 
experimental, and not an exact, science.*? As a 
science or profession, it is variously defined as the 
art of healing;** the healing art;*° the art and sci- 
ence of curing diseases;** the art and science of un- 
derstanding diseases, and curing and relieving them 
when possible? the science and art of dealing with. 
the prevention, cure, or alleviation of disease ;** the 
science and art of preserving health and preventing 
and curing disease.*® 

MEDICO. In Spanish law, a physician. 

MEDICO-LEGAL. Relating to the law concern- 
ing medical questions.®+ 

MEDIDA. In Spanish law, an instrument of 


measurement.9? 


Bresee, 137 Iowa 673, 114 NW 45, 47, 
24 LRANS 103]; Webster New Int. D. 


[quot Terr. v. Takamine, 21 Hawali 
465, 469]. 

69. Stagger’s Hst., 8 Pa. Super. 
260, 264. 


60. Imperial D. 
Stewart, 17 Ont. 4, 5]. 

61. Webster D. [quot State’ v. 
Bresee, 137 Iowa 673, 114 NW 45, 47, 
24 LRANS 103]. To like effect Jus- 


[quot Reg. v. 


tice v. State, 116 Ga. 605, 606, 42 
SE 1013, 59 LRA 601. 

62. Webster New Int. D. [quot 
Terr. v. Takamine, 21 Hawaii 465, 
469]. 

63. Justice v. State, 116 Ga. 605, 
606, 42 SE 1018, 59 LRA 601. 

64. Savage v. Scovell, 171 Fed. 
566. 

{a] A “condiment” is a “food” 
and not a ‘medicine.’ Savage v. 
Scovell, 171 Fed. 566. 


{[b] “Sustenance”’ distinguish 
Justice v. State, 116 Ga. 605, 606, “42 
SE. 1013, 59 LRA 601. 

“Pood” defined see Food § 1. 

65. State v. Bresee, 137 Iowa 673, 
114 NW 45, 47, 24 LRANS 103. 

66. Com. v. Marzynski, 149 Mass. 
68, 21 NE 228, 229. 

[a] Toilet articles. — “There is 
evidence in this case that Western 
peroxide, as it is called in this case, 
or hydrogen peroxide is a medicine. 
Also, that articles usually found in 
grocery stores and lumber yards and 
sold in paint shops and all kinds of 
commercial stores have a medical 
use; that alcoholic preparations to 
prevent’ the hands from _ being 
chapped are medicines; that water, 
zinc, tar, turpentine, copper, olive 
oil, lemon essence, and resin have a 
medical use; that an article used 
as a pleasing and refreshing appli- 
eation after shaving is a medicine; 
that tooth washes are medicines so 
far as they have a medical effect; 
that the water one might use in 
washing his mouth is medicine so 
far as makes any change in the tis- 
sues; that soda and some soaps are 
medicines; that bay rum and glycer- 
ine for the hands is a medicine, and 
also when applied as.a tooth wash. 
Numerous other articles of common 
use, when used to soften the skin 
or to render it pleasant or to im- 
prove any physical condition, are 
said to be medicines. This is true 
in the technical sense of the medical 
profession, but in the general and 
popular use of the language few if 


any of these articles would pe Ag 


garded as medicines.” Sta 
Serpe mea rg 88 Kan. 864, 867, ‘S9 +s 
1 é 

{b] Intoxicating liquors. — (1) 


While the term may embrace intoxi- 
cating liquors (Pollard vy. Allen, 96 
Me. 455, 456, 52 A 924), (2) it has 
been held that the term does not em- 
brace barrels of whisky in a dis- 
tillery bonded warehouse (Kloch v. 


Burger, 58° Md. 575, 578). (3) See 
Intoxicating Liquors § 2. 
[e] Tincture of iodine, tincture 


of arnica, and spirits of camphor, 
when sold in sealed bottles, although 
commonly used as domestic remedies, 
are nevertheless ‘medicines,’ within 
a statute prohibiting, under penal- 
ties, the sale of medicines or. poi- 
sons except in the presence and un- 
der the supervision of a_ licensed 
pharmacist. State Bd. of Pharmacy 
v. Matthews, 197 N. Y. 353, 90 NE 
966, 967, 26 LRANS 1013. 


pepe State v. Ohmer, 34 Mo. A. 115, 
68. Com. v. Marzynski, 149 Mass. 
68, 71, 21 NE 228; State v. Ohmer, 


384 Mo. A. 115, 125. To like effect 
Penniston v. Newnan, 117 Ga. 700, 
702, 45 SE 65 (‘‘There is unquestion- 
ably a property in tobacco that is 
used aS a medicine, being employed 
as a narcotic, emetic, and cathartic. 

. Tobacco, however, in its manu- 
factured form .of cigars, cigarettes, 
smoking tobacco, chewing tobacco, 
snuff, and the like, can not be said to 
be in any sense a... medicine, and 
no amount of evidence will author- 
ize a finding that it is’). 

69. See supra § 2. 

70. Com. v. Seibert, 262 Pa. 345, 
105 A 507, 508 

[a] “he term ‘medicine’ is not 
limited to substances supposed to 
possess curative or remedial proper- 
ties, but has also the meaning of the 
healing art,—the science of preserv- 
ing health and treating disease for 
the purpose of cure,—whether such 
treatment involves the use of medi- 
cal substances or not.” Peo. v. 
Siman, 278 Ill. 256, 257, 115 NE 817. 

[b] “he word ‘medicine’ in its 
common signification ... in the be- 
ginning included, and yet, with most 
of us, includes all learning having 
for its object the care of the health 
and the cure of the ills of the human 
body. Even, within the recollection 
of some of us, the practising phy- 
sician or family doctor kept in- his 


own office his drugs, compounded 
them himself, and not seldom main- 
tained a dental chair wherein he 
Seated his patients and dosed or ex- 
tracted their ailing teeth. He had 
not only been taught dental surgery 
and pharmacy, but practised both un- 
der his degree from a _ college of 


medicine.” Philadelphia Dental Col- 
ee App., 190 Pa. 121, 123, 42: A 
71. Com. vy. Seibert, 262 Pa. 345, 


105 A 507, 508. 

72. Com. v. Seibert, supra. 

[a] Midwifery is not included 
within the term “medicine.” Rex v. 
Rondeau, 5 Terr. L. 478, 482, 9 CanCr 
Cas 523. 

73. Com. v. Seibert, 262 Pa. 345, 
349, 105 A 507, 508. 

74, Com. v. Seibert, supra. 

75. Com. v. Seibert, supra (‘‘medi- 
cine here being used to denote an art 
or science* having for its object the 
cure of diseases and the preserva- 
tion of health, whether with aid of 
drugs or any other remedial agen- 
cies whatever’). 
hehe, Huffman v. Click, 77 N. C. 55, 


77. Century D. [quot U. S. v. Mas- 
sachusetts Gen. Hospital, 100 Fed. 
932, 938, 41 CCA 114]. 
78. Century D. [quot U. S. v. Mas- 
sachusetts Gen. Hospital, supra]. 
79. Bragg v. State, 134 Ala. 165, 
174, "32 S 767, 58 LRA 925. 
80. Bragg v. State, supra. 


81. Bragg v. State, supra. 

82. Bragg v. State, supra. 

83. Bennett v. Ware, 4 Ga. A. 293, 
61 SE 546, 548: State v. Biggs, 133 


N. C. 729, 46 SE 401, 405, 98 AmSR 
731, 64 LRA 139. 

84 Peo. v. Max, 70 Colo. 100, 198 
P 150, 156 [cit Webster D.]. 

85. Dunglison Med. D. [quot Bragg 
v. State, 134 Ala. 165, 174, 32 S 767, 
58 LRA 925]. 

86. Universal Cycl. (Johnson ed) 
[quot Bragg v. State, supra]. 

87. Bigelow [quot Bragg v. State; 
supra]. 

88. Webster D. [quot In re Crane, 


27 Ida. 671, 151 P1006, 1012, LRA 
1918A 942]. . 
89. Gould [quot Bragg v. State, 
ae 165, 174,°32°S.767, 58 LRA 
90. Escriche Diccionario, See 
Physicians and Surgeons [30 Cyc 
1539]. 
Sie Sink re ee ee 
* 92. -Escriche Diccionario, 
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MEDIETAS LINGUA. In old practice, moiety 
of tongue; half-tongue; applied to a jury impaneled 
in a cause consisting the one half of natives, and 
the other half of foreigners.®* 

MEDIO ACQUIETANDO. A judicial writ to dis- 
train a lord for the acquitting of a mesne lord from 
a rent, which he had acknowledged in court not 
to belong to him.°*4 

MEDITATE. As an intransitive verb, to keep 
the mind in a state of contemplation; to dwell on 
anything in thought; to think seriously; to muse; 
to cogitate; to reflect.°° As a transitive verb, to 
contemplate; to keep the mind fixed upon; to study; 
to purpose; to intend; to design; to plan by revolvy- 
ing in the mind.®® 

MEDIUM. That which lies in the middle, or be- 
tween things; middle or intervening quality, state, 
body, quantity, ete.°? Also, a person supposed to 
be susceptible to supernatural or supernormal agen- 
cies to such an extent as to be able to impart knowl- 
edge derived from them or to perform actions im- 


MEDIETAS LINGUHZ—MEETING 


front, as distinguished from contact by following 
and overtaking ;° to come face to face;* to come to- 
gether by mutual approach ;" to converge; 3° to fall 
in with another; also, to come together with hos- 
tile purpose;2° to have an encounter or conflict ;+* 
and also to come into conformity to; to be or act 
in agreement with.12 When used with reference to 
finaneial obligation, to pay.1® 

*“MEETING.'* The coming together of persons; an 
assembly.!® Particularly, in law, an assembling of 
a number of persons for the purpose of discussing 
and acting upon some matter or matters in which 
they have a common interest.1® 

Phrases: ‘‘Annual meeting,’’*? ‘‘any subsequent 
meeting of the board,’’!® ‘‘at the next meeting of 
the board,’’!® ‘‘called meeting,’’*° ‘‘call of a meet- 
ing,’’*? ‘‘camp meeting,’’?? ‘‘district meetings,’’?* 
‘‘family meeting,’’?* ‘‘general meeting,’’”> ‘‘legal 
meeting,’’?° ‘‘meeting duly warned and _ held,’’*’ 
meeting of electors,?® ‘‘meeting of the legisla- 
ture,’’*? ‘‘meeting of the qualified voters,’’*° meet- 


possible without their aid.°® 
MEDIUM CONCLUDENDI.*® 
MEDLEY. An affray.t 


MEET.2 As an adjective. 

As a verb.* 

93. Black L. D. See Juries § 3 

94. Black L. D. 

95. Webster- D. [quot Cook Vv. 
State, 46 Fla. 20, 67, 35 S 665]. 

96. Webster D. [quot Cook Vv. 
State, supra]. 

' [a] “Meditated” refers to some- 
thing not yet done, something in a 
state of incubation, yet to discover 
itself, something brooded over and 


perhaps talked about. State v. Mc- 
Donald, 4 Port. (Ala.) 449, 455. 

97. Webster New Int. 

{a] “Medium filum aque. 7—Pater- 
son v. East Jersey Water Co., 74 N. J. 
Eq. 49, 68, 70 A 472. 

98 Webster New Int. D. See 
Wait v. Westfall, 161 Ind. 648, 661, 
68 NE 271 (‘‘Many scholars and suc- 
cessful business men _ sincerely be- 
lieve in spiritualism, and of being 
able, not by all, but through the 
instrumentality of a particular few 
naturally qualified persons, called 
‘mediums,’ to converse with and be 
advised by the spirits of departed 
friends, and believe they recognize 
the voices and handwriting of the 


dead. Mental phenomena are as va- 
rious as the hues of an autumnal 
forest’). 
gen See Media Concludendi ante p 
5. 
1. Bouvier L. D. See Affray §§ 
1-6. 
2. See Meeting post this page. 


3. Woodburn v. Mosher, 9 Barb. 
(N. Y.) 255, 257 [cit Webster D.]. 

4. Meeting of minds as elements 
of contract see Contracts § 48. 

5. Webster D. [quot Stripling v. 
State, 114 Ga. 538, 539, 40 SE 733]. 

{a] The terms “meet” and “pass” 
are used in their strict signification, 
and are intended to apply only where 
travelers are approaching each other 
from different directions, intending 
to pass on the same road. Lovejoy 
v. Dolan, 10 Cush, (Mass.) 495, 497. 

(b] “Meeting head on,” or ‘nearly 
end on,” in an admiralty rule in ref- 
erence to vessels meeting head on or 
nearly end on, applies .to_ vessels 
meeting in a narrow channel, where 
they must pass on narrow courses, 
not exceeding a half point apart. 
The F, W. Wheeler v. Churchill, 78 


Fed. 824, 828, 24 CCA 353. See Col- 
lision § a 

fe] “Meeting end on.” — Sailing 
ships are “meeting end on,” within 


the meaning of the rules and regula- 
tions for preventing collisions, when 
they are approaching each other from 


Fit or suitable.® 
To come upon or against, front to 


ing under control of mayor,*! ‘‘monthly meeting, 
‘primary meeting,’’** ‘‘regular meeting, 
special meeting’’ 
stated meeting,’’*” ‘‘town meeting’’ 


meeting,’’3> ‘¢ 


ings, 9936 66 


opposite directions, or on such par- 
allel lines as involve risk of collision 
because of their proximity, and when 
the vessels advance so near each 
other that the necessity to prevent 
such a disaster begins. Brown v. 
Slanson, 7 Wall. (U. S.) 656, 657, 19 
L. ed. 157; The George Law, LO) EY 
Cas. .No. 5,337, 3 Ben. 456, 466. See 
Collision § 1, 

6. Webster D. [quot Pitts v. State, 
29 Tex; A, 374.0378, 16 SW: 189).. 

[a] “Meeting each other.”’—Baker 
v. Zimmerman, 179 Iowa 272, 161 NW 
479, 481; Hubbard v. Bartholomew, 
163 Iowa 58 144 NW 13, 15, 49 
LRANS 443. 

[b] “Persons meeting each other.” 
—Riepe v. Elting, 89 Iowa 82, 85, 
PAA 285, 48 AmSR 356, 26 LRA 


{c], “Meeting points.’—Johnson v. 
Boston, etc., R..Co.,'69 Vt. 521, 522, 
38 A 267 


7. Webster D. [quot Pitts v. State, 
29 Tex. A. 374, 378, 16 SW 189]. 


8. Webster D:. [quot Pitts v. 
State, supra]. 

9.. Webster D.. [quot ;Pitts <y. 
State, supra]. 

10. Webster D. [quot Pitts v. 
State, supra]. See Brown v. State, 
45, Tex. Cr, 139, 141, 75 SW 32: 

11. Webster D. [quot Pitts v. 
ae 29 Tex. A. 374, 378, 16 SW 
i! é 

12. Century D. 

13. Davis v. Mills, 21 Hawaii 167, 
169 

[a] “Unable to meet its engage- 
ments.’—Canadian Bank of Com- 
merce v.. Smith, 3 Alta. L. 299, 305, 


17 WestLR 135. 
14. Particular meee ss 

Associations §§ 39-45 

Bankruptcy §§ 179- 182 (appointment 
of trustee by creditors of bank- 
rupt). 

Boundaries §§ 210-255 (commission- 
ers to fix boundary). 

Corporations §§ 1354-1443 (stock- 
holders), §§ 1844-1857 (directors). 

Counties §§ 108-115 (county board). 

Hlections §§ 96-98 (nominating con- 
vention). 

Insolvency § 55 (creditors). 

Joint-Stock Companies § 30. 

Juries § 217 (jury commissioners). 

Municipal Corporations [28 Cyc 3819, 
327 (municipal bodies) ]. 

Religious Societies [34 Cyc 1126]. 

Schools and School Districts [35 Cyc 
870 (school district), 901 (school 
board) J. 


‘town meetings,’’*6 


7932 


1734~6¢ same 


‘“special meet- 
or 


or 


‘‘vearly meeting.’’® 

15. Black L. D. 

[a] “Meeting” and “quorum” syn- 
onymous.—Myers v. Union League, 
17 Pa. Dist. 301, 304. 

16. Black L, D. 

17. See Annual 3 C. J. p 196 text 
and note 50. 

18. See Any § 6 text and note 49. 

19. Burkleo v. Washington Coun- 
ty, 38 Minn. 441, 442, 38 NW 108. 

20.. ‘See Call .9 © J. p 119 text 
and note 78. 

21. +See. Call 9" C. aia p adler test 
and note 72. 
irs See Camp Meeting 9 C. J. p 

23. See. District 18 C. J. p 1293 
note 11 [b]. 
anne See Family § 6 text and note 

25. See General 28 C. J. § 3 text 
and note 63. 
aan See Legal § 15 text and note 

27. Atty.-Gen. v. Methuen, 236 
Mass. 564, 129 NE 662, 667. 

ae Cameron Vv. MeDougall, Hodg. 
Rep. (Ont.) 376, 380. 


mere McAffee v. "Russell, 29 Miss. 
2s, Com. v. Desmond, 122 Mass. 
gee Ex p. Danaher, 27 N. B. 554, 
' 32. Harle v. Wood, 8 Cush. 


(Mass.) 430, 449. 

33. State v. Tooker, 18 Mont. 540, 
46 P (530, 531, 34 LRA 315° Price wv. 
ugh 10 Mont. 61, 24 P 749, 9 LRA 


34. Molyneux v. Grimes, 78 Kan. 
830, 98 P 278, 280; State v. Blair, 245 
Mo. 680, 151 SW 148, 152; Brie R. 
CO. van Rater Sony. QatNan wigan ibibo ee Gol 
A 1065, 1066; State v. Wilkesville 
County, 20 Oh. St. 288, 293 

35. Stiles v. Lambertville, 73 -N. 
J. L. 90, 62 A 288. 

36. Montgomery County Mut. F. 
Ins. Co. v. Farquhar, 86 Md. 668, 39 
A 527, 528; Cutbill v. Kingdom, 1 
Exch. 494, 504, 154 Reprint 211. 

37. Spiritual, etc., Temple v. Vin- 
cent, 127 Wis. 93, 105 NW 1026, 1029. 

38. Chicago, étc., R. Co. v. Mal- 
lory, 101 Ill. 583, 588; Com. v. Smith, 
132 Mass. 289, 292; Matter of Foley, 
8 Mise. 57, 28 NYS 608, 609; Com- 
Stock v. Lincoln School Committee, 
iil SuaMsiao, Ola Oyo Sey aoe 
State v. Racine County, "10 Wis. 543, 
36 NW 399, 403. 

39. Greene v. Dennis, 6 Conn. 293, 
299, 16 AmD 58. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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MEETINGHOUSE—MELIUS EST JUS, ETC. 


MEETINGHOUSE. A house to meet in for re- 
ligious worship.*° 

MEGALOMANIA.*! 

MEJORA. In Spanish law, a betterment, that 
is, the one third of the legal portion (legitima) 
which is subject to disposition by the parent.42 The 
intention that a gift or bequest shall be a mejora 
must be expressly declared,*? but this may be done 
in a public instrument of marriage and is then, 
or if made in a valid contract with a third party, 
irrevocable,#* although not if otherwise made.*® Hx- 
cept in marriage agreements, wherein a surviving 
spouse of one dying intestate may be authorized to 
give mejoras in decedent’s property, such authority 
cannot be delegated.*® : 

Mejoras may take the form of specifie prop- 
erty,*7 for any excess value*® of which, above the 
one third, the recipient must reimburse the other 
claimants; or they may be paid out of decedent’s 
property, dividing it as nearly equal as possible 
and settling any difference in cash.*® The inherit- 
ance may be renounced in favor of mejoras,°° but 
the former may be encumbered only in favor of 
heirs by force of law or their descendants.°* 

MELANCHOLIA.®? 

MELIORATIONS, Valuable and lasting improve- 
ments, made on land by one lawfully in the occu- 
pation thereof at his expense, and which he is al- 
lowed to set off against the legal claim of the pro- 
prietor for profits which have accrued to the oceu- 


40. Howe v. Jericho School Dist. 52. 
No..3, 43 Vt. 282, 283. (it. does not 53. 


See Insane Persons § 
Green v. Biddle, 8 Wheat. (U. 


[40 C.J.] 629 
pant during his possession.®? 

MELIOR DABIT NEMEN RBEI.** 

MELIOREM CONDITIONEM ECCLESIZA SUA 
FACERE POTEST PRALATUS, DETERIOREM 
NEQUAQUAM.*® 

MELIOREM CONDITIONEM SUAM FACERE 
POTEST MINOR, DETERIOREM NEQUAQUAM.*¢ 

MELIOR EST CAUSA POSSIDENTIS.*" 

MELIOR HST CONDITIO DEFENDENTIS.§®’ 

MELIOR EST CONDITIO POSSIDENTIS.®*9 

MELIOR EST CONDITIO POSSIDENTIS, ET 
REI QUAM ACTORIS.®° 

MELIOR EST CONDITIO POSSIDENTIS UBI 
NEUTER JUS HABET.*! \ 

MELIOR EST JUSTITIA VERE PRAVENIENS 
QUAM SEVERE PUNIENS.§® 

MELIOR EST PROHIBENTIS. A terse form of 
the maxim, In re communi melior est conditio pro- 
hibentis.®* 

MELIUS EST CAVERE SEMPER QUAM PATI 
SEMBEL.*4 

MELIUS EST DA SPATIUM TENUEMQUE | 
MORAM; MALE CUNCTA MINISTRAT IM- 
PETUS.® 

MELIUS EST IN TEMPORE OCCURRERE, 
QUAM POST CAUSAM VULNERATAM REME- 
DIUM QUA:RERE.*® 

MELIUS EST JUS DEFICIENS QUAM JUS 
INCERTUM.* i 


L125 60. A maxim meaning “The condi- . 


tion of the party in possession is 


require that it should be constantly 
used for that purpose). See Hrie 
County v. Bishop, 13 Phila. (Pa.) 
509, 510. 

[a] It does not include a parson- 
age belonging to an episcopal church, 
if it is not actually annexed to the 
church edifice or its curtilage. 
Dauphin County v. St. Stephen’s 
Church, 3 Phila. (Pa.) 189, 190. 

{b] As a public place.—A meet- 
inghouse may be a public place at 
one time and not at another time. 


Bishop v. Com., 13 Gratt. (54 Va.) 
785, 787. 
41. See Insane Persons § 102. 


42. Spain Civ. Code art 823; Es- 
eriche Diccionario. 

Philippine.—Civ. Code art 823. 

Porto Rico.—Civ. Code § 816. 4 

Argentina.—Civ. Code lib IV tit 
XS fart. 

Guatemala.—Civ. Code art 823. 

Peru.—Civ. Code lib II § IV tit 


XII. 

43. Spain.—Civ. Code arts 825, 
828. 

Philippine.—Civ. Code arts 825, 
828. 

Porto Rico.—Civ. Code §§ 813, 815. 

44. Spain.—Civ. Code arts 826, 
Sidi a° 

Philippine.—Civ. Code arts 826, 
27. 

Porto Rico.—Civ. Code §§ 813, 814. 
45. Spain.—Civ. Code art 827. 

Philippine.—Civ. Code art 827. 

Porto Rico.—Civ. Code § 814. 

46. Spain.—Civ. Code arts 830, 
831. 

Philippine.—Civ. Code arts 830, 
831. 

Porto Rico.—Civ. Code §§ 817, 818. 
47. Spain.—Civ. Code art 829. 

Philippine.—Civ. Code art 829. 

Porto Rico.—Civ. Code § 816. | 

48. Known as mejora_ inoficiosa. 


Escriche Diccionario. 

49. Spain Civ. Code art 832. 
Philippine.—Civ. Code art 832. 
Porto Rico.—Civ. Code § 819. 
50. Spain.—Civ. Code art 833. 
Philippine.—Civ. Code art 833. 
Porto Rico.—Civ. Code § 820. 
51. Spain.—Civ. Code art 824. 
Philippine.—Civ. Code art 824. 
Chili —Civ. Code art 1195. 
Colombia.—Civ. Code art 1253. 


S.) 1,825 Lived. 547. 

54. A maxim meaning “The bet- 
ter gives a name to a thing.” Pelou- 
bet Leg. Max. [cit Branch Pr.]. 

55. A maxim meaning ‘A bishop 


can make the condition of his own 
church better, but by no means 
worse.” Peloubet Leg. Max. [cit 


Coke Litt. p 101b]. 

56. A maxim meaning “A minor 
can make his condition better, but by 
no means worse.’ Burrill L. D. [cit 
Coke Litt. p 337b]. 

Eas maxim meaning “The 
eause of the possessor is prefer- 
able.” Bouvier L. D. [cit Dig. 50, 17, 
126, 2]. 

58. A maxim meaning “The cause 
of the defendant is the _ better.” 
Bouvier L. D. [cit Broom Leg. Max. 
Vio, Lon Deer Oe kis Malic Ow (2, we ELODs 
199; Gates v. Winslow, 1 Mass. 66; 
Davis v. Coburn, 8 Mass. 299, 307; 
4 Cush. (Mass.) 405]. 

[a] Applied or cited in: Prentiss 
v. Roberts, 49 Me. 127, 136; Davis 
v. Coburn, 8 Mass. 299, 307; Shotz- 
berger v. Bassler, 12 Pa. Dist. 19, 20, 
26 Pa. Co. 5622; Morgan v. Tener, 
LOPHRilaS 'CPa.) 492, 4037) Pinson! vi 
Ivey, 1 Yerg. (Tenn.) 296, 308; Rex 
v. Garvin, 14 B. C. 260; Day v. Day, 
ATROntpeA wo ty oA: 

{[b] Ancther form of maxim.— 
“Melior est positio defendentis.” 
Davies v. London, etc., Mar. .Ins. Co., 
8) Che iD: 469," 477. 

59. A maxim meaning “The con- 
dition of the party in possession is 
the better one.” Black L. D. See 
also In Equali Jure Melior Est Con- 
ditio Possidentis’' 31 C. J. p 975. 

[a] Applied or cited in: Porter 
v. Seeley, 13 Conn. 564, 570; Salem 
Bank v. Gloucester Bank, 17. Mass. 
1, 23, 9 AmD 111; Fisk’ v. Potter, 
2 Abb. Dec. (N. Y.) 138, 2 Keyes 64; 
Ontario Bank v. Worthington, 12 
Wend. (N. Y.) 593, 601; Thompson 
v. Johnston, 6 Binn. (Pa.) 68, 80; 
Farmer v. Russell, 1 B. & P. 296, 299, 
126 Reprint 913; Hodson v. Terrill, 
1 Cromp. & M. 797, 804, 149 Reprint 


621; Ex p. Dickson, 2 Mont. & A. 
99, 101; Grant v. Vaughan, W. BI. 
485, 489, 96 Reprint 281; Grant 


yepichean, 3 U. C. Q. B. O. S. 448, 


the better one, and that of a defend- 
ant is better than that of a plaintiff.” 
Burrill’ Le Di {eitw Beste bhyviap #293 
§ 252; 4 Inst. p 180]. 

61.. A maxim meaning “Where 
neither has the right, the condition 
of the party in possession is the 
better.” Burrill L. D. [eit Jenkins 
Cent. p 118 case 36]. ’ 

62. A maxim meaning “That jus- 
tice which absolutely prevents [a 
crime] is better than that which se- 
verely punishes it.” Burrill L. D. 
felt 84Inst? Epil], 

63. Gulf Refining Co. v. Carroll, 
145 La. 299,°303, 82 .S 277 [eit Cyc] 
(“From this source has been derived 
the maxims, ‘In recommuni melior 
est conditio prohibentis-—a maxim 
meaning, ‘In common property the 
condition of the one prohibiting is 
the better,—and ‘In re communi 
neminem _dominorum jure _ facere 
quicquam, invito altero, posse,’ a 
maxim meaning ‘One _ coproprietor 
can exercise no authority over the 
common property against the will of 


the other.” ...Or as the same 
maxim is more _ tersely expressed 
‘Melior est prohibentis.’ In other 


words, either co-owner has a right of 
veto against the acts of the other, 
And it is that very legal situation 
which underlies the principle that no 
one can be compelled to remain in 
indivision; that any co-owner may at 
any time demand'a partition’’). See 
In Re Communi Melior Est Conditio 
Prohibentis 32 C. J. p 578. 

64. A maxim meaning “It is bet- 
ter to be always on our guard than 
to suffer once.” Morgan Leg. Max. 
[eit Griggs]. 

65. A maxim meaning “It is best 
to always allow one’s self an inter- 
val for deliberation; all things are 
done badly that are done with vio- 


lence and _. precipitancy.” Morgan 
Leg. Max. 

66. A maxim meaning “It is bet- 
ter to meet a thing in time, than 
after an injury inflicted, to seek a 
remedy.” Burrill L. D. [cit Fleta 


lib 6 c 37 § 15; 2 Inst. p 299]. 

67. A maxim meaning “Law that 
is deficient is better than law that is 
uncertain.” Black L. D. [cit Lofft 
Max. p 395]. 


630 [40 C.J.] 


MELIUS EST OMNIA MALA PATI QUAM 
MALO CONSENTIRE.°*® 

MELIUS EST PETERE FONTES QUAM SEC- 
TARI RIVULOS.*° 

MELIUS EST RECURRERE QUAM MALE 
CURRERE.”° 

MELIUS EST UT DECEM NOXII EVADANT 
QUAM UT UNUS INNOCENS PEREAT."* 

MELIUS ET TUTIUS SI NON FESTINES.” 

MELIUS INQUIRENDUM VEL INQUIRENDO. 
In old English practice, a writ which in certain 


MELIUS EST OMNIA, ETC.—MEMBER 


formally chosen as a corporate part of an associa- 
tion or public body of any kind.7° 

Member of congress. A member of the senate or 
house of representatives of the United States; but 
more commonly used of the lower house.®? 

In anatomy, a limb;*! a part appurtenant to the 
body ;82 a subordinate part of the main body.** 

Phrases: ‘‘ Financial members,’’*4 ‘‘loan to mem- 
bers,’’8> ‘‘member in good standing,’’** ‘‘member 
of a corporation,’’®? ‘‘member of an insurance com- 
pany,’’®§ ‘‘member of family,’’8® ‘‘member of the 


| 


cases issued after an imperfeet inquiswiion returned 


on a capias utligatum in outlawry.”* 
MELTING.** 


MEM. An intelligible abbreviation for member ;’° 
also used as an abbreviation for memorandum or 


memoranda.7° 


MEMBER.”? 


any aggregate of individuals to which he belongs; 
particularly one who has united with or has been 


6s. A maxim meaning “It is bet- 
ter to suffer all wrongs, [any wrong ] 
than to consent to wrong.’ Burrill 
L. D. [cit 3 Inst. p 23 marg.]. 

[a] Cited im: Reg. v. Tolson, 23 
Q. B. D. 168, 186, 8 ERC 16. 

69. A maxim meaning “It is bet- 
ter to go to the fountain head than 
to follow little streamlets.’”’ Black 


suBy 

‘fal Applied in: Warren v. Lusk, 
16 Mo. 102, 109. 

70. A maxim meaning “It is bet- 
ter to run back than to run badly; 
it is better to retrace one’s steps 


than to proceed improperly.” Black 
L. D. {cit 4 Inst. p 176]. \ 
71. A maxim meaning “It is bet- 


ter that ten guilty persons escape 
than that one innocent person per- 


ish.” Morgan Leg. Max. : 
72. A maxim meaning “It is bet- 
ter and safer not to be in haste.” 


Peloubet Leg. Max. [cit Tayler p 
3 


16]. 

7. Bouvier L. D. (“This melius 
inquirendum commanded the sheriff 
to summon another inquest in order 
that the value, ete. of lands, etc., 
might be better or more correctly as- 
certained’’). ; 

74. See Mines and Minerals § 99. 

75. Jaqua v. Witham, etc., Co., 
106 Ind. 545, 546, 7 NE 314. See 
Member post this page. 

76. Webster Int. D. 
randum post p 681. 

77. See Membership post p 631. 

78. Century D. [quot Peo. v. Hur- 
ley, 126 Cal, 351, 3555158. P 814]. 

“Specifically speaking, the word 
‘member’ may mean a person consid- 
ered in relation to any aggregate of 
individuals to which he belongs; but 
the term or phrase may mean more 
than the words imply, for the word 
‘member’ is often used elliptically; 
for instance, when we say a man is a 
member of Congress, the words 
might not convey a clear or an exact 
concept, for a member of Congress 
may be either a Senator or a member 
of the House of Representatives.” 
Gollwitzer v. Cleveland, 11 OhNPNS 
449, 461. 

{a] Noet including a “member ex 
officio.’”—Jensen v. Independent Cons. 
School Dist. No. 85, (Minn.) 199 NW 
911, 912. 

79. Century D. [quot Peo. v. Hur- 
ley, 126 Cal..351, 355, 68_P. 814]. 

{a] “The words ‘officers,’ ‘em- 
ployees,’ and ‘members’ are used 
synonymously and interchangeably.” 
Parke v. Firemen’s Relief, etc., Fund, 
34 Cal. A. 632, 637, 168 P 681. 

{b] Of city council.—(1) A pro- 
vision in the charter of a city that 
the legislative authority of the city 
shall be vested in a council, consist- 
ing of a mayor, two aldermen elected 
from each ward, and the city re- 
corder, made the various. officers 


See Memo- 


A person considered in relation to 


bar,’’®° ‘‘member of the fire department’’ or ‘‘ 


mem- 


bers of the fire department,’’®! ‘‘member of the 
police department,’’?? ‘‘member of the _ police 
force,’’®> ‘‘member of the sanitary police,’’®* 


«78 6c 


ciety,°? 


named ‘‘members” of the city coun- 
cil within the meaning of other 
statutory provisions. Blain vy. Chip- 
pewa Cir. Judge, 145 Mich. 59, 108 
NW 440, 444. (2) The word ‘“mem- 
ber,” in a statute providing that each 
member of the common council of 
the city should be entitled to vote as 
to the designation of official news- 
papers, was construed to refer to the 
aldermen, and not also to include 
the mayor, who was only expressly 
authorized to vote in case of a tie 
vote. Peo. v. Bresler, 70 App. Div. 
294, 75 NYS 209, 210: 

[ec] Of firm.—‘“Members” as used 
in an agreement of release of the 
members of a firm from liability on 
a claim should be construed to in- 
clude a dormant partner, aithough 
the creditor is unaware of his ex- 
istence. Harbeck v. Pupin, 145 N. 
Y.)70,. 39 NEA T22. 

{d] Of Indian tribe—Frame vv. 
Bivens, 189 Fed. 785, 788. 

[e] As meaning “depositor.”— 
Glendive First Nat. Bank v. Dawson, 
66 Mont. 321, 213 P 1097, 1103. 

80. Bouvier..L. D., See U..S) v. 
Dietrich, 126 Fed. 676, 681 (‘“‘When 
we speak of a member of Congress 
we refer to one who is a component 
part of the Senate or House of Rep- 
resentatives; one who is in office, not 
out of office; one who is sharing the 
responsibilities and privileges of 
membership’). 


[a] “Member of congress” synony- 
mous with “representative in con- 
gress.”’—Butler v. Hopper, 4 F. Cas. 


No. 2,241, 1 Wash. C. C. 499, 501. 

81. Worcester D. [quot Godfrey 
v. Peo., 5 Hun (N. Y.) 369, 380 (quot 
Johnson & W. D.)]. 

““Member’ . refers to a member 
of the human body.” Ex p. Ameri- 
can Blakeslee Mfg. Co., 19 Ala, A. 
547, 548, 98 S 817. 

82, Worcester D. [quot Godfrey v. 
Peo.,- 5. Hun ‘(N ¥,) 3869; 380 “quot 
Johnson & W. D.) 4) 


83. Worcester D. [quot Godfrey 


v. Peo., supra]. 
[a] “In common usage the term 
‘member,’ as applied to the human 


body, means the extremities of the 
body and particularly the arms and 
legs.” Zinken v. Melrose Granite 
nes 143 Minn. 397, 402, 173 NW 
1D) hve 

{b] “The right testicle of a male 
human being is ‘a member of his 
body.’” State v. Sheldon, 54 Mont. 
185, 190, 169 P 37. 

[c] The term may include (1) an 
ear (Godfrey v. Peo., 5 Hun (N. Y.) 
36903 80)3)) (2) am eye (Chiovitte v. 
Zenith Furnace Co., 148 Minn. 277, 
181, NW 9648, 645), 8) or a tooth 
(Keith v. State, 89UTexs Cr. 7264. 2:32 
Siw 1321) 322) 160"A rR 949; High Vv. 
State, 26 Tex. A. 545, 573, 10 SW 
238, 8 AmSR 488). 


lands 
poration authorizes a sale to the 


‘“member of the teaching staff,’’®*> ‘‘members being 
communicants, ’’®* 
of political convention,®® members of religious so- 
members of said body,’’! ‘‘members of 
the branch,’’? ‘‘members of the household or fam- 


‘‘members elected,’’®? members 


84 Mullin v. Hastings, 30 Pa. Co. 
People’s 


Bid oke. op. 

85. Acklin ¥: As- 
Soc., 293 Fed, 392, 395, 397. 

86. Mullin v. Hastings, 30 Pa. Co. 
SIP; “32S 315) 

87. Peo. v. Koenig, 133 App. Div. 
756, 118 NYS 136, 137. 

[a] A resolution of the board of 
directors of a corporation which em- 
powers the corporation to sell its 
to “members” of the _ cor- 


Sav. 


stockholders who are not directors 
and is valid. Davis vy. Neuces Val- 


ley, irr, .Co., 037 Tex: 243-8 oGaas Vs 
"[b] “Member of a corporation” 
synonymous with “stockholder.”— 


Carlton v. Southern Mut. Ins. Co., 72 
Ga. 371, 396, 399; Peo. v. Security d Wee 
etc., Co., 73.N,. ¥. 114, 123, 34 AmR 
522. See Burgess v. Seligman, 107 
U.S. 20, 2.SCt 10, 27 L. ed. 359; Cur- 
tis, 3; Harlow, 12 Mete. (Mass.) So's 
Chester Glass Co. v. Dewey, 16 Mass. 
94, 100, 8 AmD 128; In re Philadel- 
phia Sav. Inst., 1 Whart. (Pa.) 461, 
468, 30 AmD 226. 

88. Clark v, Manufacturers’ Mut. 
Hrinsce Co. o kd0e Ind. Saas, nb ao 
NE 212 (“member of an insurance 
company” is a term sometimes 
used as synonymous with ‘policy 
holder’’). 

89. See Family § 6 text and note 


53. 

90. Matter of Wray, 157 App. Div. 
905, 142 NYS 186, 187 

91. Parke v.’ Firemen’s Relief, 
etc., Fund, 34 Cal. A. 632, 168 P 
581; Van Horn v. Donnelly, 96 Niveraly 
L. 345, 115 A 337, 338; Leffingwell v. 
Kiersted, T4 Nod. Ju 407, 65 A 1029, 

[a] “Member of a volunteer fire 
department.’—Schulum y. MHarbur- 


ger, 132 App. Div. 260, 116 NYS 994, 
92. Moffatt Vv. O’Donnell, 215 
Mass. 92, 102 NE 344, 345. 
93. Schieffelin v. Enright, 200 


App, Div. 312, 192 NYS 729) 731. 

[a] .The Chief of police ioe a: 
“member of the police force’ of the 
city. Brownell v. Russell, 76 Vt. 326, 
57 A 108, 104. 

94, Gollwitzer v. 
OhNPNS 449, 451. 


Cleveland, 11 


95. Peo. v. New York Bd. of Edu- 
cation, 162 NYS 643, 648. 

96. Weckerly v. Geyer, 11 Serge. 
& Rie Paes basi. 


97. Osburn v. Staley, 5 W. Va. 85, 
94, na AmR 640. 


Peo. vy. Hurley; 126 Cal} 351; 
355. "58 P 814. 
99. State v. Crowell, "9 °INts dane. 
390, 411. 


1. State v. Es acted 300 Mo. 59, 
254 SW 53, 55, 

2. YZeiler v. Pile ay Rz? Cov sse 
Md. 304, 322, 35 A 932, 34 LRA 469. 


For later.cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


fe i he L evi be 


ily,’’> ‘‘members of the Legislature,’’* ‘‘members 
of the transferror eompany,’’ ‘‘the ‘whole body of 
stockholders or members, as such.’’® 

As applied to a body of per- 
sons, a term which implies, not only the enjoyment 
of its privileges, but subjection to the rules gov- 
erning it. A membership in any body implies, not 
only the enjoyment of its privileges, but subjection 


MEMBERSHIP.’ 


to the rules governing it.® 
MEMORANDUM." 


a memorial ;14 a record.?® 
MEMORANDUM ARTICLES.'¢ | 
MEMORANDUM CHECK.?* 


MEMORIAL. A document presented Pe a legisla- 
tive body, or to the executive, by one or more in- 
dividuals, containing a petition or a representation 


of facts.28 . 


In practice. A short note, abstract, memorandum, 


3 May v. Smith, 48 Ala. 483, 489; 
Chicago, etc., R. Co. v. Chisholm, 79 
Tll. 584, 587: Blachley v. Laba, 63 
Iowa 22, 23, 18 NW 658, 50 AmR 
724 [cit Webster D.]. 

4 Phillips v. Ourtis, 4 Ida, 193, 
197, 38 P 405; State v. Robinson, 1 
Kan. 17, °22, (“members of the legis- 
lature” includes both branches of the 
legislature); Peo. v. Reardon, 184 
N. Y. 431, 77 NE 970, 972, 112 AmSR 
628, 8 LRANS 314, 6 AnnCas 515 (in 
a constitutional provision that no 
bill. shall be passed unless it shall 
have been printed and placed on the 
desks of the members in its final 
form at least three calendar legisla- 
tive days prior to its final passage, 
the word “members” means. the 
members of the legislature, not the 
members of the senate and assembly, 
merely as such, and is sufficiently 
complied with where a bill originat- 
ing in one house is printed and 
placed on the desk of each member 
of both houses and every amendment 
made thereto as printed and placed 
on the desks of the members of the 
house in which the bill originated is 
also printed and placed on the desks 
of the members of the other house, 
“so that the bill in its final form is 
on the desk of each member of each 
house of the assembly for at least 
three days prior to its final passage). 

5. Liewellyn v. Kasintoe Rubber 
Estates, Ltd., [1914] 2 Ch. 670, 683. 

6. Provident Life, etc., Co. v. Mc- 
Caughn, 245 Pa. 370, 91 A 672, 674. 

7. See Member ante p 630. 

8 Field v. Drew Theological Semi- 
nary, 41 Fed. 371, 375. 

[a] “Real membership.” 
v. Skeffington, 265 Fed. 17, : 

[b] “Wembership corporation.”— 
Preston v. Reinhart, 109 App. Div. 
781, 96 NYS 851, 852; In re Owens, 
79 App. Div. 236, 79 NYS 1114, 1115; 
Selkir v. Klein, 50 Misc. 194, 100 NYS 
449; Peo. v. Johnson, 22 Misc. 150, 
151, 49 NYS 382. 

[ce] “Membership ticket.”—Peo. v. 
Johnson, 22 Misc. Fi 50. 152, 49 NYS 
382. 

9. Field v. Drew Theological 
Seminary, 41 Fed. 371, 375. 

[a] “Membership in the bar has a 
well-defined meaning.” Matter of 
Wray, 157 App. Div. 905, 142 NYS 
186, 187. 

{b] Membership in a voluntary 
political association is ‘‘a privilege, 
which may be accorded or withheld, 
and not a right, which can be gained 
independently and then _ enforced.” 
McKane v. Adams, 123 N. Y. 609, 612, 
25 NE 1057, 20 AmSR 785. 

[e] “Membership” in a social and 
beneficial association is in itself a 
personal right, especially when the 
purposes of the association include 
amelioration or improvement of the 
condition under which the members 


'—Colyer 


A brief note in writing of 
some transaction, or an outline of some intended 
instrument ;1 an instrument drawn up in brief and 
compendious form;!”? a note to help the memory ;'° 


MEMBER—MENACE 


made.?® 


[40 C.J.] 631 


or rough draft of the orders of the court, from 
which the records thereof may at any time be fully 


In Spanish law, a book or document for certain 
entries; also a petition for certain relief and the 
reasons therefor.?° 

Memorial ajustado. In Spanish law, the record of 
a litigated cause.?+ 


MEMORIA TESTAMENTARIA. In Spanish law, 


ory:2® 
MEMORY.*+ 


an instrument separate from a will but containing 
matter which may make it a part thereof.” 
MEMORIZATION. Committing anything to mem- 


The mental power of recognizing 


past knowledge ;*° the power of retaining knowledge 


in the mind.?® 


bered.®° 
MEN.*1 
MENACE.®2 


obtain their livelihood, and the hold- 
er of such a right is entitled to be 
protected in its enjoyment against 
any unauthorized act or proceeding 
on the part of his fellow members, 
either as individuals or in their offi- 
cial or collective capacity, by which 
his enjoyment of such right will be 
impaired or destroyed. Dingwall v. 
Street R. Employees Amalgamated 
Assoc., 4 Cal. A. 565, 88 P 597, 599. 

10. As medium of proof see Evi- 
dence §§ 527-530. 

Distinguished from “agreement” 
see Agreement 2 C. J. p 981 note 26 
da] 


To comply with statute of frauds 
see Frauds, Statute of §§ 304-386. 

“Any memorandum’ see Any § 6 
text and note 72. 


11. Webster D. [quot! Joost v. 
Sullivan, .? Tat [Cale 2286629 45°43) ke. 
896]. See U. S. v. Louisville, etce., 


Ro Co;-286.U. |S: 
59 L ed. 598 (“accounts, 
memoranda’’), 

{a] “Memorandum of chargs.”— 
“The term ‘memorandum of charge’ 
must, I think, in its ordinary sense, 
import that there is an existing 
charge, and that there is a memoran- 
dum of it.” Rodger v. Harrison, 
PUSS IAAKO. BRL 6a 16 7 

[b] A deposit ticket given to a 
bank is not an instrument which 
cannot be contradicted or varied by 
parol evidence, but is rather a 
memorandum. Weisinger v. Gallatin 
Bank, 10 Lea (Tenn.) 330. 

12. Webster D. [quot Joost v. 
Sullivan, 111 Cal. 286, 43 P 8961. 

[a] A single letter or initial on 
the wrapper of a newspaper is not a 
writing or memorandum. Teal v. 
Felton, 12 How. (U. S.) 284, 291, 13 
L. ed. 990. 

13. Bissell v. Beckwith, 32 Conn. 
509, 517; Seymour v. Cowing, 4 Abb. 
Dec. (N. Y.) 200, 205, 1 Keyes 532; 
Barber v. Bennet, 58 Vt. 476, 480, 4 A 
231. 56 AmR 565; Hay v. Peterson, 
6 Wyo. 419, 444, 45 P 1073, 34 LRA 
581. 

[a] “The object of a memoran- 
dum is as frequently to help the 
memory of another person as that 
of the writer.” Bissell v. Beckwith, 
32 Conn. 509, 517. 


318, 334, 35 SCt 363, 
records or 


14. Bissell v. Beckwith, supra. 

15. Bissell v. Beckwith, supra. 

16. See Marine Insurance § 390 et 
seq. 

17. See Bills and Notes § 14, 

18. Black L. D. 

19. State v. Shaw, 73 Vt. 149, 165, 
50 A 863. 

[a] “Memorial paper or minute.” 
—Chicago, etc. R. Co. v. Wingler, 
165 Ill. 634, 635, 46 NE 712, 

[b] “Memorial of indorsement.”— 
pape v. Perry, 206 Ala. 582, 91 S 
307. 

20. WHscriche Diccionario. 


ously in the minds of men;?? commemoration; 
posthumous fame;?® the state of being remem- 


In another sense, a living continu- 


+28 


‘*Menace’’ is generally regarded as 


Escriche Diccionario. 
Escriche Diccionario. 

23. Black L. D. See Coleman v. 
Wathen, 5 T, R. 245, 101 Reprint 137. 
See also Copyright and Literary 
Property § 286. 

24. “Legal memory” 


see Legal 


tfc 
“Unsound mind or memory” see 
Insane Persons § 138 note 55 [a]. 

Refreshing memory of witness see 
Witnesses [40 Cyc 2447]. 

25. State v. Coyne, 214 Mo. 344, 
361, 114 SW 8, 21 LRANS 993 [quot 
Sir William Hamilton] (“That men 
may and do have what is denomi- 
nated unsound memories although 
otherwise of sound mind, is a matter 
of common knowledge’’). 

[a] “‘“fime of memory’ hath been 
long ago ascertained by law to com- 
mence from the beginning of the 
reign of Richard the first, and any 
custom may be ‘destroyed by evi- 
dence of its non-existence in any 
part of the long period from that 
time to the present.” Ackerman vy. 


Shelp; : 8° Ni vd. 8 Ly ai26; s1s0w pert? 
Blackstone Comm. p 31]. 
26. State v. Coyne, 214 Mo. 344, 


114 SW 8, 12, 21 LRANS 993 [quot 
Sir William Hamilton]. See Hurwitz 
v. Gross, b«Cal. A. 614, 91 P 109, 111 
(the regularly kept and _ original 
books of a corporation identified as 
such by the proper custodians, and 
constituting the records of the busi- 
ness transactions of the corporation, 
required by statute to be kept by all 
corporations for profit, are admissi- 
ble in an action between other par- 
ties, without further preliminary 
proof, as constituting the ‘‘memory’’ 
of the transaction of the corpora- 
tion) 

re “The use of the words mind 
and memory as convertible terms is 
not so unphilosophical as it might 
at first seem to be, for without mem- 
ory there could be no mind, properly 
speaking. Without any memory, a 
person would be the mere recipient 
of a Succession of present sensations, 
like the lowest type of animal life.” 
Sony Forman, 54 Barb. (N. Y.) 274, 

27. Standard D. [quot State v. 
Haffer, 94 Wash. 136, 162 P 45, 47, 
LRA1917C 610, AnnCas1917E 229). 

28. Standard D. [quot State v. 
Haffer, supra]. 

29. Standard D. 
Haffer, supra]. 

SO. Standard D. 
Haffer, supra]. 


[quot State vy. 
[quot State v. 


31. See Man 88 C. J. p 521. 

32. See Coercion 11 C. J. p 945; 
Extortion §§ 1, 2; False Imprison- 
ment § 1; Threats [38 Cyc 288]. 

Menace or duress generally: 
Contracts § 220 (of the person), 

§ 313 (of imprisonment), § 314 


(per minas). 


632 [40 C.J] 


synonymous with ‘‘threat,’’®* although it may have 
other meanings.** So it may be used as synonymous 
with ‘‘threat by word of mouth,’’®® but it may also 
signify something more than mere words.*® 
Asanoun. A threat;?? an impending evil;** that 
which menaces;*® the declaration or indication of a 
disposition or determination to inflict an evil;*° the 
indication of a probable evil or catastrophe to 
come ;** the show of an intention to inflict evil.* 
Asaverb. To act in a threatening manner.** 
MENAGE. A domestic establishment; a house- 
hold; domestic management; housekeeping.** 
MENDIGO. In Spanish law, mendicant, beggar.*° 
In Spanish law, 
As an adjective, belonging to the 
retinue of. servants;*® belonging to the retinue or 


MENESTRAL. 
MENTIAL.** 


Fines, Forfeitures, and _ Penalties 
$38 (recovery of fines paid 
under). 


Limitations of Actions § 321 (as af- 
fecting operation of a statute of 


limitations). 

Ne psi? “Cye 765" (allegation 
of) ]. 

Possessory Warrant [81 Cyc 957 
(possessory warrant for personal 
property taken by)]. 

Process [32 Cyc 448 (service of 


process obtained by) ]. 
Rape [33 Cyc .1423 (sexual 

course obtained by) ]. 

Seamen [385 Cyc 1195 (seamen’s re- 
ceipt for wages obtained by)]. 

Specific Performance [36 Cyc 614 
(right to specific performance of 
contract obtained by)]. 

Taxation [37 Cyc 1181 (recovery of 
tax paid under) ]. 

Trover and Conversion [38 Cyc 2020 
(obtaining personal property by, as 
conversion) J. 

Menace or duress as affecting va- 
lidity of: 

Accord and Satisfaction § 6. 

Acknowledgments § 271. 

Assignments § 105. 

Bills and Notes § 1027. 

Bonds §§ 33-35. 

Cancellation of Instruments § 44. 

Chattel Mortgages § 148. 

Compromise and Settlement § 43. 

Contracts § 310. 

Deeds § 156. 

Divorce § 64. 

Gifts § 50. 

Guaranty § 64. 

Landlord and Tenant § 436 (lease). 

Life Insurance § 143 (assignment of 
policy). 

Marriage § 70. 

Mortgages [27 Cyc 1123]. 

Payment [30 Cye 1221]. 

Release [34 Cyc 1064]. 

Sales [35 Cyc 60]. 

Vendor and Purchaser [39 Cye 1292, 
1390, 2014]. 

Wills [40 Cye 1144]. 

33. Lynch v. Peo., 33 Colo. 128, 79 
P 1015; Worley v. State, 136 Ga. 231, 
ft SH 153, 155. 

34 Lynch v. Peo., 33 Colo. 128, 79 
Pow. 

35. Lynch v. Peo., supra. 

36. Worley v. State, 136 Ga. 231, 
WATS Hel 535) 155; 

[a] “Assault” distinguished. — “A 
menace is not an assault; neither is 
a conditional offer of violence. There 
must be a present intention to 
Strike.” Johnson v. State, 35 Ala. 
363, 365 [quot Simpson v. State, 59 
Ala. 1, 18, 31 AmR 1]... See Assault 
and Battery § 1. 

87. Webster D. [quot Worley v. 
State, 136 Ga. 231, 71 SH 153, 155]; 
Reg. v. Tomlinson, [1895] 1 Q. B. 
706, 709 [cit Johnson D.; Richardson 
D.; Worcester D.]. See Gregor v. 
Hyde, 62 Hed, 107, 110,110 1CCA: (290; 
Morrill v. Nightingale, 93 Cal. 452, 
28 P 1068, 1069, 27 AmSR 207; Stand- 
ard Box Co. v. Mutual Biscuit Co., 10 
Cal. A. 746, 103 P 938, 943; Bancroft 
v. Bancroft, 5 Cal. Unrep. Cas. 31, 40 
P 488, 489; Clifford v. Great Falls 


inter- 


MENACE—MENS REA 


ily.®4 


meninges.°® 


a. mechanic.*6-4* 


Gas’ ‘Coy! 68) Mont. 800)°216° RP’ 1114) 
1116; Mounds First Nat. Bank v. 
Cox, $3 Ok). 11,200, P4288, 2415) Hus: 
ton v. Domeny, 70 Okl. 164, 173 P 
805, 807; Anderson v. Kelley, 57 Okl. 
109, 156 P 1167, 1169; F. B. Collins 


Inv. Co. v. BHasley, 44 Okl. 429, 
144. (P1072 = L074; Rex “v. Batch, 
(Bi, Cn US CanCrCasi) 125.7, 128,217 
WestLR 238; Reg. v. Gibbons, 12 


Man. 154, 1 CanCrCas 340, 343; Reg. 
v. McDonald, 8 Man. 491, 498; Reg. 
v. Collins, (N. B.) 1 CanCrCas 48, 54 
note. 

38. Webster D. [quot Worley v. 
State, 136 Ga. 231, 71 SE 153, 155]. 

39. Webster D. [quot Worley v. 
State, supra]. 

40. Reg. v. Tomlinson, [1895] 1 
Q. B. 706, 709 [cit Ogilvie D.; Web- 
ster D.]. 

[a] To call a man a liar and raise 
a Stick to strike him, if in anger, is 
a menace of violence, and constitutes 
a breach of a bond to keep the peace. 
Rumsey v. Bullard, 5 Ga. A. 802, 63 
SE 921. 

41. Webster D. [quot Worley v. 
State, 186 Ga. 231, 71 SE 1538, 155]; 
Reg. v. Tomlinson, [1895] 1 Q. B. 
706, 709 [eit Ogilvie D.; Web- 
ster D.]. 

42. Webster D. [quot Worley v. 
State, 136 Ga. 231, 71 SE 1538, 155; 
Cumming v. State, 99 Ga. 662, 665, 
27 SE 177]; Price v. State, 137 Ga. 
71, 72 SE 908, 910; Rossi v. State, 7 
Ga. A, 732, 68 SE 56, 58. 

43. Webster D. [quot Cumming v. 
State, 99 Ga. 662, 665, 27 SE 177 
(where it was said that ‘“‘any overt 
act of a threatening character, short 
of an actual assault, is a ‘menace’ ’’)]; 


Price v. State, 137 Ga. 71, 72 SBE 
908, 910; Rossi v, State, 7 Ga, A. 
732, 68 SE 56, 58. 

44. Webster New Int. D. See 


ee v. Cantin, 49 Que. Super. 154, 
155. 

45. Escriche Diccionario. 

46-47. Escriche Diccionario. See 
Mechanic ante p 20. 

48. See Domestic 19 C. J. p 387. 

[a] Derived from meiny or many; 
mesnie, old French, Nicoll v. 
Greaves; 17.C. B. N: S.27, 38 note, 
112 HCL 27, 144 Reprint 11. See 
Lawler v. Linden, Ir. R. 10 C. L. 188, 
191 (‘“‘We have had an interesting 
disquisition as to the derivation of 
the word mcenia, and it has received 
a Saxon, a Latin, and a Greek origin, 
If I were to offer an opinion, I should 
say that the word mcenia has noth- 
ing to do with it. Johnson derives 
it from the Saxon word meiny, which 


occurs in Chaucer and Shake- 
speare’’), 
49. Johnson D. [quot Nicoll v. 


Greaves, 17 (Ci mBisNeusnicismoon note. 
112 ECL 27, 144 Reprint 11]. 

50. Webster D. [quot Nicoll v. 
Greaves, Supra]. 
51. Webster 
Greaves, supra]. 

{a] Tllustration.—A barkeeper in 
a tavern is a “menial servant.” ‘In 
short, all the hirelings employed in 
service in and about the house and 


D. {quot Nicoll v. 


® 


train of servants.5° As a noun, the word is said 
to mean a domestic servant; one of the train of 
servants;°2 also a company or retinue;°* the com- 
pany or collected number of a household or fam- 


MENINGITIS. In medicine, inflammation of the 
MEN OF A COUNTY. A term which in common 


parlance may be understood to mean residents.°° 
MENOR. In Spanish law, a minor.®? 
MENORIA or MINORIDAD. Minority.*® 
MENOSCABO. In Spanish law, gain lost through 
the fault of another.®® 
MENSA ET THORO. From bed and board.® 
MENS REA. A guilty mind.*+ 
to be used only in connection with the maxim Actus 


The term is said 


household affairs, or whose business 
it is to assist in the economy of the 
family; the stable-boy, the coachman, 
and all that class of hirelings, fall 
within the reason of the law. In le- 
gal phrase, they are menial servants; 
and whether, in common parlance, 
they are called servants, or whether, 
as that term seems degrading, cour- 
tesy gives them a less offensive ap- 
pellation, as gardener, housekeeper, 
nurse, coachman or barkeeper, they 
are menial servants; are servants 
within the meaning of the law.” 
Boniface v. Scott, 3 Serg. & R. (Pa.) 
851, 354, 

52. Johnson D. [quot Nicoll v. 
Greaves, L@n€; vB Nis. 27713 Sinotre: 
112 ECL 27, 117 Reprint 11 (where 
it was said, ‘‘and he refers to Termes 
de la Ley, p. 429, where it is said 
that ‘menials are those servants who 
live within their master’s walls of 
his house’ ’’)]. 

53. Richardson D. [quot Nicoll v. 
Greaves, supra]. 

54. Richardson D. [quot Nicoll v. 
Greaves, supra]. 

55. Webster New Int. D. See 
Thomas v. New York Fidelity, etc., 
Go; 106 (Md. 5299503843, 3i4r sii eT 
A 259. 

“Encephalo meningitis” defined see 
20».G.i Jap. 1248: 


56. Rix vo Johnson, 6 N: HH. 520, 
526, 22 AmD 472. 

57. Escriche Diccionario. See In- 
fants § 2. 

58. Escriche Diccionario. See In-. 
fants § 2. 

59. Escriche Diccionario. 


60. Black L. D. 

Divorce a mensa et thoro see Di- 
vorce § 11 text and note 35. 

61. Brown v. State, 23 Del. 159, 
163, 74 A 836, 25 LRANS 661 [quot 
Stephens Hist. Cr. L. (“It also sug- 
gests the notion that there is some 
state of mind called a ‘mens rea,’ 
the absence of which, on any par- 
ticular occasion, deprives what 
would otherwise be a crime of its 
criminal character. This also is un- 
true. There is no one such state of 
mind, aS any one may convince him- 
self by considering the definitions 
of dissimilar crimes. A pointsman 
falls asleep, and thereby causes a 
railway accident and the death of a 
passenger; he is guilty of man- 
slaughter. He deliberately and by 
elaborate devices produces the same 
result; he is guilty of murder. If 
in each case there is a ‘mens rea,’ 
as the maxim seems to imply, ‘mens 
rea’ must be a name of two states 
of mind, not merely differing from 
but opposed to each other, for what 
two states of mind can resemble each 
other less than indolence and an ac- 
tive desire to kill?”’)]; Reg. v. Tol- 
son, 23 Q.)B: D; 168, 185, 8 ERC 16 
(‘Mens rea’ means in the case of 
murder, malice aforethought; in the 
case of theft, an intention to steal; 
in the caSe of rape, an intention to 
have forcible connection with a 
woman without her consent; and in 
the case of receiving stolen goods, 


eS Se eee ee eee eee ee eS a Eee ee 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


‘ 


non facit reum nisi mens sit rea.®? 


MENS TESTATORIS IN TESTAMENTIS SPEC- 


TANDA EST.°? 


MENSURATION. A branch of pure mathe- 


maties.®4 


MENTAL. As used to describe the condition of 
a person, a word which refers to his senses, percep- 


tions, consciousness, and ideas.® 


Mental anguish, agony, or suffering.*¢ 
anguish’’ is a high degree of mental suffering ;°" 
“‘Mental agony 
peril and fright.’’® 


intense mental suffering.®* 
term broad enough to include 
“‘Mental suffering’’ is a mental 


6c 


from a physical injury; any mental anguish con- 


nected with bodily injury.” 


Mental capacity or competence.” 
ure of intelligence, understanding, memory, and 
judgment (relative to the particular transaction) as 
will enable the person to understand the nature 
The evidence by which 


and effeets of his act.7? 


knowledge that the goods were 
stolen. In some cases it denotes 
mere inattention. For instance, in 


the case of manslaughter by negli- 
gence it may mean forgetting to no- 
tice a signal. It appears confusing 
to call so many dissimilar states of 
mind by one name. It seems contra- 
dictory indeed to describe a mere ab- 
sence of mind as a ‘mens rea,’ or 
guilty mind. The expression again 
is likely to and often does mislead’’). 
See Rex v. Russill, 29 Ont. L. 367, 5 
OntWN 86, 14 DomLR 792, 795, 22 
CanCrCas 131; Rex v. Silverman, 17 
Ont. L. 248, 252, 12 OntWR 509, 13 
AnnCas 577; Reg. v. Dias,- CN. B.) 1 
CanCrCas 534, 537 [cit Reg. v. Tol- 
son, supra] (where it was said to be 
too short and antithetical to be of 
much practical value). 

62. Bouvier L. D. See Actus Non 
Facit Reum Nisi Mens Sit Rea 1C. J. 
p 1188. 

63. A maxim meaning ‘‘The inten- 
tion of the testator is to be regarded 
ine willis? =Black Ls D, , (cit. Jenkins 
Cent. p 277]. 

64. Scanlan v. San Francisco, etc., 
R. Co.,-6 Cal.) Unrep. Cas. 210,55 P 
694, 695 (with which the court is 
presumed to be acquainted, and of 
which it takes judicial notice). 

65. New York Mut. L. Ins. Co. v. 
Terny, 1p ewallk (U. S*) 5380; 588) 27 
L. ed. 2386 (“When we speak of the 
‘mental’ condition of a person, we 
refer to his senses, his perceptions, 
his consciousness, his ideas. If his 
mental condition is perfect, his will, 
his memory, his understanding are 
perfect, and connected with a healthy 
bodily organization. If these do not 
concur, his mental condition is dis- 
eased or defective’). See Wait v. 
Westfall, 161 Ind. 648, 661, 68 NE 
271 (‘Mental phenomena are as vari- 
son ‘es the hues of an autumnal for- 
es 
“Mental derangement.”—U. S. 


“Niental diseases.”—-New Eng- 
land Sanitarium v. Stoneham, 233 
Mass. 171, 124 NE 29. 

66. As element of damages: 

See Damages §§ 151-161. 

Assault and Battery § 159. 

Breach of Marriage Promise § 93. 

Carriers § 472 (action for delay in 
transportation of corpse), § 1278 
aes of contract to carry pas- 
seng 

Death reas 211-214 (action for death 
by wrongful act). 

False Imprisonment § 174. 

Husband and Wife § 1063 (criminal 
conversation), § 1026 (alienation of 
affections). 

Libel and Slander § 568. 

Malicious Prosecution § 99. 

Rape [3838 Cyc 1525]. 

Seduction [35 Cyc 1320, 1322]. 

Telegraphs and Telephones [37 Cyc 
1775 (negligence or default in 
transmission or delivery of tele- 
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the mental capacity of persons is determined is so 


varied and complex,’® and the degrees of such ¢a- 


pacity are so numerous,’ that no specific or cireum- 


any accuracy.?® 


stantial definition of the term may be given with 


_ MENTAL AGONY.’® 
MENTAL ANGUISH.” 


MENTAL CAPACITY or MENTAL COMPE- 


‘‘Mental | TENCE.’ 


9) 


is a 


emotion arising 


MENTALLY INCOMPETENT.” 
MENTALLY UNSOUND.* 
MENTAL SUFFERING.*! 
MENTAL UNSOUNDNESS.*? 
MENTECATO. 


In Spanish law, imbecility.%* 


MENTION. Not a legal term,®* but a term hay- 


Such a meas- 
As a noun. 


notice.®® 


gram) ]. 

67. Gerock v. Western Union Tel. 
Con lave N. eC. 60 SE 637, 6465 
Hancock Vv. Western Union Tel. Co., 
497, 49 SE 952, 953, 69 


“Mental pain and anguish.”— 
McGlone v. Hauger, 


56 Ind. A. 243, 
104 NE 116, 122. 

“Anguish” defined see 2 C. J. p 
1347. ; 

68. Johnson v. Western Union 
Tel. Co., 81S. C. 235,-62 SE 244, 128 
AmSR 505, 17 LRANS 1002. 

[a] Humiliation and wmortifica- 
tion.— Allegations in a petition, in an 
action against a sheriff and his dep- 
uty, that they wrongfully and un- 
lawfully entered into a house and 
premises occupied by plaintiff under 
a lease and dispossessed him, and put 
his household goods and_ personal 
property in the public highway, and 
so put plaintiff to great trouble and 
distress, properly authorize a recov- 
ery for humiliation and mortification, 
or any phase of “mental anguish,” 
since the word ‘distress,’ being a 
generic term, includes anguish or 
suffering, both of mind and body, and 
Since “humiliation” and mortifica- 
tion are simply phases of mental 
anguish. Perkins v. Ogilvie, 148 Ky. 
309, 146 SW 735, 

69. San Antonio, ‘etc., Co. 
Corley, (Tex. Civ. A.) San Sw ‘903, 


904. 
2 CES. cD 


“Agony” 
6. 

70. Cyclopedic L. D. See Tomasi 
v. Donk Bros., ete:, Coal Co., 257 Ill. 
70, 75, 100 NE 353; Braun v. Craven, 
175 Ill. 401, 406, 51 NE 657, 42 LRA 
199. See also Damages § 151 note 


35. [a]. 

[a] “Impairment of the mental 
faculties” distinguished.—Gagnier v. 
12 NOD.) (21.955 :96) "IN Wir 841, 


[a] 


defined see 


71. Cross references: 

Abatement and Revival § 256 text 
and note 59, § 258 text and note 71, 
§ 434 note 85 [c]. 

Arrest § 127. 

Attachment § 27. 

Bankruptcy §§ 44, 85. 

Bills and Notes § 1040 text and 
notes 91-94, § 1058 text and notes 
91-93. 

Cancellation of Instruments §§ 84, 
LOW, 194, 195s 

Compromise and Settlement § 41. 

Contracts §§ 932, 962, 978. 

Courts § 32 text and note 24. 

Criminal Law §§ 72-80, 1002, 1010- 
1012, 1081, 1238, 1540, 1586, 1587. 

Deeds §§ 131-137, 515, 528, 551. 

Divorce §§ 72, 738, 142, 170. 

Domicile § 37. 

Dower §§ 112, 191. 

Elections § 49. 

Equity § 236. 

Evidence § 107 text and notes 33-36, 
§§ 286, 398 note 6 [a], §§ 698-703, 
1100, 1969 note 63 [f]. 


ing a broad colloduial meaning.®® 
The act of mentioning ;** allusion ;** 
brief remark or statement about a-person or thing ;** 


As a verb. To direct attention to; by make 


Extradition § 32 text and note 24. 

Gifts § 17. 

Homesteads §§ 274, 297, 342. 

Homicide §§ 3538, 451-4538, 550. 

Insane Persons §§ 2-160 (definitions 
of terms descriptive of mental 
states or conditions and persons 
possessing them), §§ 172-175 
(mental incompetency of persons 
subject to inquisition and guar- 
dianship), § 325 (test of sanity in 
proceedings for restoration to 
sanity), § 345 (quantum of men- 
tal incapacity necessary to com- 


mitment), §§ 496-500 (nature 
and extent of incapacity to con- 
tract). 

Life Insurance § 123 (assignment of 
policy). 


Limitations of Actions § 432 et seq. 
Marriage § 14 et seq. 

Paupers [30 Cyc 1083, 1103]. 
Taxation [37 Cye 1388]. 

Wills [40 Cye 1013, 1020, 1023]. 

T22) Blackie Dp) 

{a] “Sufficient strength of mind 
and memory.” — The words ‘‘mem- 
tal capacity,’’ while more general 
and perhaps less’7 definite, neces- 
sarily include the idea expressed in 
the phrase “sufficient strength of 
mind and memory.” Barricklow v. 
Stewart, 163 Ind. 438, 72 NE 128, 


130. 

[b] “The general definition of the 
term ‘mental capacity’ seems to 
contemplate the ability to under- 
stand the nature and effect of the act 
in which a person is engaged and 
the business he is’ transacting.’’ 
Gray v. Allen, (Tex. Civ. A.) 243 SW 
684, 686. 

“Capacity” 
1275. 

73. Gray v. Allen, 
243 SW 684, 686. 

7 Gray v. Allen, supra. 


defined see 9 GCG. 3. p 
(Tex. Civ. A.) 


75. Gray v. Allen, supra. 

76. See Mental ante this page. 

77. See Mental ante this page. 

78. See Mental ante this page. 

79. See Insane Persons § 161 


text and note 71. 

80. See Insane Persons § 161 text 
and note 72. 

81. See Mental ante this page. 

82. See Insane Persons § 161 text 
and note 73. 

83. Escriche Diccionario. 
sane Persons §§ 78-81. 

84. U.S. v. One Blue Taffeta Eve- 
ning ie etc., 237 Fed. 703, 706. 

85. ‘Si v. “ne Blue Taffeta Eve- 
ning eee etc., Supra. 

86. Standard D. [quot Pearce v. 


See In- 


Carrington, (Tex, Civ. A.) 124 SW 
469, 473]. 

87. Standard D. [quot Pearce v. 
Carrington, supra]. 

Standard D. [quot Pearce y. 

Carrington, supra]. 

89. Standard D. [quot Pearce v. 
Carrington, supra]. 

90. Toerge v. Toerge, 9 App. Div. 
194, 200, 41 NYS 244. 
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slight allusion to;°t to name casually or inciden- 
tally ;92 to notice;®? to refer to;°4 to speak briefly 
of ;°° to speak of briefly or cursorily.*®. 


““to mention’’ 


MENUDOS. 


wax, etc.°® 


MENU, LAWS OF. A collection or institute of 


the earliest laws of ancient India. 


MERCADER. In Spanish law, merchant; trader.?-$ 
In Spanish law, merchandise.* 
MERCADO. In Spanish law, a market; place of 


MERCADEBRIA. . 


trade.® 


MERCANTILE. Commercial;* ‘having to do with 
trade or commerce;’ having to do with trade or the 
buying and selling of commodities ;* of or pertaining 
to merchants or the traffic carried on by mer- 
chants ;® trading;!° pertaining to merchants or the 
The word ‘‘mereantile’’ 
in its ordinary acceptation pertains to the business 


business of merchants.1? 


91. Standard D. [quot Re Miles, 8 
OntWR 817, 818]. 

92. Toerge Vv. estes, 9 App. Div. 
194, 200, 41 NYS 244 
2 93. State v. Bryan, 89 N. C. 531, 
338 

94 State v. Bryan, supra. 


95. Toerge v. Toerge, 9 App. Div. 
194, 200, 41 NYS 244. ; 
96. Century D. [quot Re Miles, 8 


OntWR 817, 818]. 

97. Re Miles, supra. See Lacy Vv. 
Moore, 6 Coldw. (Tenn. ) 348, 852 (“The 
natural and obvious meaning of the 
words, in regard to the property sub- 
ject to the lien— property mentioned 
in the bill or attachment’—is, that 
the property which is subject to the 
lien, is that which is designated in 
the bill or attachment. ‘Mentioned,’ 
may, perhaps, have a meaning ex- 
pressing less particularity of de- 
scription than other words which 
might be employed. It is possible 
that the gentlemen who gave shape 
to the phraseology of the Code, made 
use of this particular word, with the 
purpose to indicate a moderate de- 
gree of particularity of description. 
Be that as it may, the words inter- 
polated into the section of the Code, 
must have ascribed to them a mean- 
ing, and that meaning is reasonably 
certain’). 

{a] “Described” not synonymous. 
—‘The words ‘described’ and ‘men- 
tioned’ are not synonymous. Land 
is ‘described’ when its metes and 
bounds and location are given. It is 
‘mentioned’ when it is spoken of 
briefly or cursorily; spoken of, re- 
ferred to.” Livingston vy. Seaboard 
Aireiuine Re Co,, 100Rc: (CAL sei 20.184 
SE 303 [cit Century D.]. 

{b] Mention of aftetr-born chil- 
dren.—(1) Under a statute provid- 
ing that a will made when testator 
had no child living, wherein any 
child he might have is not provided 
for or mentioned, shall be void on 
the birth of a child, ete., whether the 
unborn child is mentioned in the will 
is to be determined by construing its 
language with reference to the cir- 
cumstances and knowledge of the 
testator, the words “mentioned” 
meaning “referred to,” rather than 
designated by name, and the failure 
to make provision must be accidental 
to avoid the will; and hence the will 
of a wife, executed when in an ad- 
vanced state of pregnancy, which 
devised the bulk of her realty to her 
husband, and devised her undivided 
interest in her father’s homestead to 
persons named, which devise was to 
be void in case of living issue born 
of her body, mentioned the unborn 
child, for she must have known the 
practical certainty that a _ child 


is applied to something thrown in or 

added incidentally in a discourse or writing.®? 
MENTIRI EST CONTRA MENTEM IRE.°® 

In Spanish law, the tithe (tenth 

part) of the less important products, as honey, 


MENTION—MERCANTILE 


The verb 


parties.*® 


Mercantile character. 
in reference to a business firm, means the generally 


‘ 


of merchants and has to do with trade, or the buying 
or selling of commodities.’ 

Mercantile agent.'* 
either to sell goods, or to consign goods for the 
purpose of sale, or to buy goods, or to raise money 
on the security of goods;!* a person who takes or- 
ders not from retail merchants, but from private 


An agent having authority 


A term which, when used 


received opinion in the community respecting its 


would be born to her, and the pro- 
vision that the devise is to be void 
in case of isSue born obviously re- 
fers to the expected child. Pearce 
v. Pearce, 104 Tex. 73, 134 SW 210, 
214. (2) Under a statute providing 
that a child born after the making 
of his parent’s will, not “provided 
for nor in any way mentioned in 
such will,” shall take as if the pa- 
rent died intestate, the words ‘in 
any way mentioned” indicate that 
the expression was to be used in the 
broadest possible sense, so as _ to 
cover any form of reference that 
showed that a testator had in mind 
the possibility of after-born chil- 
dren, and where a testator gave his 
estate to his wife to her own use, 
and that of her heirs forever, and pro- 
vided that in case of her death during 
the lifetime of the testator, leaving 
issue, the isSue would take the es- 
tate, and, if the wife should die 
leaving no lawful issue, the estate 
should be divided in accordance with 
the intestate laws, and testator at 
the time of the execution of the will 
was a married man, but had no chil- 
dren, a child born after testator’s 
death was mentioned in the will, and 
he was bound by it, and could not 
take as if the testator had died in- 
testate. Stachelberg v. Stachelberg, 
52 Misc. 22, 101 NYS 178, 180. 


[c] “Hereinafter mentioned.” — 
McGregor v. Canadian Cons, Mines, 
Litas e128 Cra: 6 ely 

[d] Mentioned in the will.—Lo- 
gan v. Bean, 120 Ky. 712, 87 Sw 
1110, 27 KyL 1081; Tavshanjian. v. 
pee 59 Mise. 642, 112 NYS 588, 

98. A maxim meaning “To lie is 

Bouvier 


to go against the mind.” 
1 Deel B) 


‘[a] Applied in: Sydnam vy. May, 3 
Bulstr. 260, 81 Reprint 219. 
99. Escriche Diccionario. 


1. Black L. D. (‘the work is of 
very remote antiquity’’). 


2-3. Escriche Diccionario. 
ESM Es post p 648; Trader [38 Bes 

[a] Mercadera.— Female trader. 
Escriche Diccionario. 

4 FEscriche Diccionario. See 
Merchandise post p 641. 

5.. Escriche Diccionario. See 


Market 88 C. J. p 1258. 

6. Century D. [quot In re Pacific 
Coast Warehouse Co., 123 Fed. 749, 
750]; Carr v. Riley, 198 Mass. 70, 34 
NE 426, 428. 

Tra Century D. [quot In re Pacific 
Coast- Warehouse Co., 123 Fed. 749, 
750]; Carr v, Riley, 198 Mass. 70, 84 
NE 426, 428. 

8. Webster D. [quot Garretson v. 
Merchants’, etc., Ins. Co,, 81 Iowa 


solvency, the probity and punctuality with which 
it performed its obligation, and the efficiency with 
which its affairs are managed.!¢ 

Mercantile law.1* 
equivalent to the law merchant or commercial law.'® 
It designates the system of rules, customs, and 
usages generally recognized and adopted by mer- 
chants and traders, and which, either in its sim- 
plicity or as modified by common law or. statutes, 
constituted the law for the regulation of their trans- 
actions and the solution of their controversies.’® 


An expression substantially 


727, 729, 45 NW 1047]; 
eron Town Mut. F., etc., Ins. Co., 96 
Fed. 756, 757; Farmers’, etc., Nat. 
Bank v. Hannaman, 115 Kan. 370, 223 
P 478, 480; Swift v. Tempelos, 178 
N.) Ce 487; 101SE.8, 795,40 ALR: 158, 
To like effect Kohlsaat v. O’Connell, 
255 Ill. 271, 99 NE 689, 690. 

9. Century D. [quot In re Pacific 
Coast Warehouse Co., 123 Fed. 749, 
750]; Carr’ v. Riley, 198 Mass. 70, 
84 NE 426, 428. To like effect Jack- 
Eo v. Union, 82 Conn. 266, 73 A 773, 
774. 

106. Century D. [quot In re Pacific 
Coast Warehouse Co., 123 Fed, 749, 


In re Cam- 


750). 
[a] “Trade” compared. — ‘‘The 
word ‘mercantile,’ though including 


trade, is larger, being extended to all 
commercial operations, so that we 
speak of shipping merchants, com- 
mission merchants, and forwarding 
merchants.” In re Wentworth Lunch 
Co:,; 159 Med. 413). -415, 186 "CCAS 93 
[quot Farmers’, etc., Nat. Bank v. 
Hannaman, 115 “Kan. 370, 223 P 478, 
480; Swift  v. Tempelos, 178 N. CG. 
487, 101 SE 8, 9, 7 ALR 1581]. 

11. Webster D. [quot In re Cam- 
eron Town Mut, F., etc., Ins. Co., 96 
Fed. 756, 757; In re San Gabriel 
Sanatorium: Co:, 95 Fed.)! 271). 273 
(quot In re Garretson v. Merchants’, 
etc., Ins: Co:, (81- Iowa 727,729, 45 
NW 1047)]; Bacon v. Cannady, 144 
Ga. 293, 86 SE 1088, 1084; Farmers’, 
etc., Nat. Bank v. Hannaman, 115 
Kan. 370, 223 P 478, 480; Swift v. 
Tempelos, 178 N. C. 487, 101 SE 8, 9, 
7 ALR 1581. 

12. Peo. v. Cantor, 119 Misc. 355, 
196 NYS 514, 515. 

13. See Agency §§ 4, 5; Commer- 
cial Agent 12 C. J. p 140; Commercial 
Traveler 12 C, J. p 142; Drummer 19 
Cc. J. p 790; Mercantile Agencies 

1 


14 Cahn v. Pockett’s 
Channel Steam Packet Co., [1898] 2 
Q. B. 61, 64. See Heap v. Motorists’ 
Onl cpa cvipeh soe Det Pl 9:23 | ae IK. 


BeOS , 
Brookfield v. Kitchen, 163 Mo. 


Bristol 


15. 
546, 551, 68 SW 825. 

16. Donnell v. Jones, 13 Ala. 490, 
513, 48 AmD 59 [cit Seattle Crockery 
Co. v. Haley, 6 Wash. 302, 312, 33 P 
650, 36 AmSR 156]. 
gubhaxacter” defined see 11 C. J. p 
2 


17. “aw” defined see Law § 1. 

18. Black L. 

“Commercial law” defined see 12 
Cr Jeap la : 

rape merchant” defined see Law 
Sia7, 

19. Black, i. 1 BD: See Brooklyn 
City, etc. R. Co. v. National Bank 


of Republic, 102 U. S. 14, 32, 26 L. ed. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


Mercantile partnership.”° 


purpose of afterward selling.?1 
Mercantile pursuits. 


as a business.2? 


61; Ross v. Jones, 22 Wall. (U. S.) 
576, 594, 22 L. ed. 730; Goodman v. 
Simonds, 20 How. (U. S.) 343, 364, 
15 L. ed. 934. 

[a] “The law of sale is part of 
the mercantile law.” Seng Djit Hin 
v. Nagurdas Purshotumdas, [1923] 
A, C. 444, 449. 

20. “Commercial partnership” de- 


‘fined see 12 C. J. p 141. 


chases of bonds, 


“Partnership” defined see Partner- 
Ship [30 Cyc 349]. 

21. Com. v. Natural Gas Co., 2 
LancLRev (Pa.) 41, 42 (a business 
which consists in the production and 
transportation of natural gas issu- 
ing from the wells owned by the 
partnership is not a mercantile 
partnership, where the firm does not 
purchase and sell natural gas issuing 
from wells belonging to other peo- 
ple). See Baltimore Safe Deposit, etc., 
Co. v. Cahn, 102 Md. 530, 544, 62 A 819 
(the business of a stockbroker may 
be carried on by a limited partner- 
Ship, within a statute authorizing the 
formation of limited partnerships for 
the transaction of any ‘mercantile, 
mechanical, manufacturing or bank- 
ing business,” and declaring that the 
provision shall not authorize any 
such partnership for the purpose of 
making insurance; for sales and pur- 
stocks, and other 
securities are mercCanuuie transac- 
tions). 

[a] “A civil partnership does not 
differ essentially from a mercantile 
partnership. They are not two dis- 
tinet contracts. Both of them have 
for their purpose the contribution of 
property or industry for the purpose 
of obtaining a profit. As to whether 
the partnership is to be mercantile 
or civil, the law makes no special 
difference, leaving this to the will of 
the parties. If the parties organize 
the partnership in accordance with 
the provisions of the Code of Com- 
merce, then it would be mercantile. 
If they organize it in accordance 
with the provisions of the Civil Code, 
then it will be civil.” Compania 

gricola de Ultramar v. Reyes, 4 
Philippine 22, 23. 


A partnership which 
habitually buys and sells, or which buys for the 


A term with a well defined 
meaning in law. A term which refers to the buy- 
ing and selling of goods or merchandise, or dealing 
in the purchase and sale of commodities, and that, 
too, not occasionally or incidentally, but habitually 
The term implies operations con- 


MERCANTILE 


and sale.?* 


‘“mercantile 


Other phrases: 
cantile commission,’’® 
-contracts,’’?7 
tion,’’?8 ‘‘mereantile establishment,’’?® ‘‘mercantile 
marine,’’®° ‘¢ ‘mercantile’ purpose,’’®! ‘‘mercantile 
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ducted with a view of realizing the profits which 
come from a skillful purchase, barter, speculation, 


‘Mercantile business,’’?> ‘‘mer- 
‘mercantile contract’’ or 
“‘mereantile corpora- 


rule,’’?? ‘‘where mercantile trade is carried on.’’** 

22. In re _ Pacific Coast Ware-|310 [cit Norris v. Com., 27 Pa. 494]. 
house Co., 123 Fed. 749, 750. [b] “The transmitting of elec- 
23. Century D. [quot In re Pa- tribtty over lines of wire to consum- 


cific Coast Warehouse Co., 123 Fed. 
749, 750; In re New York, etc., Water 
Co; 98 hed. (il, T13]. See: In=re 
Surety Guarantee, etc., Co., 121 Fed. 
73, 75, 56 CCA 654. 

22 laa. 


24. Graham v. Hendricks, 
Ann. 523, 524. 

fa] The term does not include 
one conducting: (1) A barber shop. 
Cleve v. Mazzoni, 45 SW 88, 89, 19 
KyL 2001. (2) An incorporated mu- 
tual fire insurance company. In re 
Cameron Town Mut. F., etc., Ins. Co., 
96 Fed. 756, 757. (3) A livery sta- 
ble. In re Willis Cab, etc., Co., 178 
Fed. 113, 114; Gallagher v. De Lan- 
cey Stables Co., 158 Fed. 381, 382. 
(4) A private hospital for consump- 
tives. In re San Gabriel Sanatorium 
Co., 95 Ned. 271, 278:./(5) A* hotel©or 
hotels. Toxaway Hotel Co. v. Smath- 
ers, 216 U. S. 439, 30 SCt 2638, 264, 
54 L. ed. 558; In re U. S. Hotel Co., 
134 Fed. 225; 227, 67 CCA 153, 68 
LRA 588. (6) A mining corporation. 
In re Rollins Gold, etc., Min. Co., 102 
Fed. 982, 983; In re Elk Park Min., 
etc., Co., 101 Fed. 422, 423. (7) Rent- 
ing films for moving pictures. In re 
Imperial Film Exchange, 198 Fed. 
80, 81, 117 CCA 188. (8) A restau- 
rant. In re Excelsior Café Co., 175 
Fed. 294, 296; In re Wentworth 
Lunch Co., 159 Fed. 418, 415, 86 CCA 
393;  Garretson vy. Merchants’, etc., 
Ins. Co., 92 Iowa 2938, 296, 60 NW 
540; Farmers’, etc., Nat. Bank v. 
Hannaman, 115 Kan. 370, 223 P 478, 
480: Swift v. Tempelos, 178 N. C. 487, 
101 SE 8, 9, 7 ALR 1581. (9) A cor- 
poration engaged in running a saloon 
and restaurant. In re Chesapeake 
Oyster, etc., Co., 112 Fed. 960, 961. 
(10), Real -estate business. In re 
Kingston Realty Co., 160 Fed. 445, 
446, 87 CCA 406. (11) A corporation 
condtcting a public warehouse. In 
re Pacific Coast Warehouse Co., 123 
Fed. 749, 750. (12) A water com- 
pany. In re New York, etc., Water 
Go, 98 Hedi 711, 4713; Com. v. Natural 
Gas Co., 49 PittsbLegJNS (Pa.) 309, 


ers for a consideration [is not] a 
mercantile pursuit.” In re Wilkes- 
Barre Light Co., 224 Fed. 248, 250. 

[ce] A gas company which makes, 
transports through pipes, and sells 
gas to special customers within a 
limited area is not principally en- 
gaged in mercantile pursuits. In Ye 
Hudson River Electric Power Co., 173 
Fed, 934, 952. 

[ad] “pPrading and, mercantile pur- 
suits..—In re Kingston Realty Co., 
157 Ned. 299, 301. 

25. See Business 9 C. J. p 1106 
text and note 87. 4 

26. Strong yv. Gutierrez Repide, 6 
Philippine 680, 705. 

“Commission” defined see 12 C. J. 

143. 

P ov. The Claveresk, 264. Fed. 276, 
282 (‘In referring to decisions or 
authoritative reasoning on this 
whole subject, it must be remem- 
bered that. a charter party, a bill of 
lading, a freight contract, and most 
written agreements affecting ships as 
vehicles of commerce, are ‘mercan- 
tile contracts’ ’’); Dorrance v. Bar- 
ber, 262 Fed. 489, 491. 

“Contract” defined see Contracts 

1-18. 
ee See Corporations § 52 text and 
note 13. 

29. See Establishment 21 C. J. p 
904 text and note 58. 

30. Beck v. Johnson, 169 Fed. 154, 
164. 

31. Duryea v. Hendrickson, 175 
App. Div. 188, 161 NYS 999, 1001. 

32. Langton v. Kops, 41 N. D. 442, 
448, 171 NW 334 (“There are a few 
cases, however, that follow what 
may be termed the ‘mercantile rule.’ 
That rule is to compute the interest 
on the principal debt until maturity 
or any given time, and the interest 


‘on payments made from the time 


when made until such time, and then 
deduct the sum of the one from the 


ap US: 
33. Bacon v. Cannady, 144 Ga. 
293, 86 SE 1083, 1084. 
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Agency generally see Agency 2 C. J. p 


Commercial 
(Oe A oma 


Copyright of book or credit ratings see Copyright and 


Literary Property § 129. 
Credit insurance see Credit Insurance 
Defamation by mercantile agencies: 
Liability for see Libel and Slander 


Privileged character of communication see Libel and 


Slander § 253. 


[§ 1] The terms ‘‘commercial agency’’ and ‘‘mer- 
cantile agency’’ mean the same thing. 
mercial or mercantile agency may be defined as a 
person, firm, or corporation engaged in the business 


1. In re U. S. Mercantile Report- 
ing, etc., Assoc., 4 NYS 916. 

2. Bouvier L. D, [quot Zugalla v. 
International Mercantile Agency, 142 
Fed. 927, 9380, 74 CCA 97]. 

[a] Similar definitions.—(1) “Es- 
tablishments which make a business 
of collecting information relating to 
the credit, character, responsibility 
and reputation of merchants for the 
purpose of furnishing the informa- 
tion to subscribers.” Brookfleld v. 
Kitchen, 163. Mo. 546, 551, 63 SW 
825. (2) “Establishments which 
make a business of collecting infor- 
mation relating to the credit, char- 
acter, responsibility, general reputa- 
tion, and other matters affecting per- 
sons, firms, and corporations engaged 
in business, for the purpose of fur- 
nishing this information to its cus+ 
tomers for a cash _ consideration.” 
State v. Morgan, 2 S. D. 32, 51, 48 
NW 314. 

[b] History. — “These agencies 
[mercantile commercial agencies] 
have become recognized and perma- 
nent adjuncts to the world of trade. 
Their rise and progress are of but 
recent date. According to a little 
work entitled ‘The Law Relating to 
Mercantile Agencies,’ recently pub- 
lished by T. & J. W. Johnson & Co., 
Philadelphia, and written by I. W. 


insurance see Commercial Insurance 12 


CROSS REFERENCES 
404. 


False statement to agency as: 
Affecting validity of sale see Sales [35 Cyc 78]. 


Cause for action for deceit see Fraud § 94. 


p 1041. 
15°C. J. p 1354. 


Guaranty insurance see Guaranty Insurance 28 C. J. 


Judicial notice of general course of business of mercan- 


tile agencies see Evidence § 1843. 


§ 98. 
note 13 


Mercantile corporations see Corporations § 52 text and 


Mercantile partnership see Mercantile ante p 635. 


I. DEFINITIONS AND NATURE 


of collecting information as to the financial stand- 

ing, ability, and credit of persons engaged in busi- 

ness, and reporting the same to subscribers or 

customers applying and paying therefor.? Special 
ee 


A com- 


HErrant, the American system of mer- 
cantile agencies owes its origin to 
the work done by one Church, who 
was at first a commercial traveler. 
On his business tours it was his cus- 
tom to make notes for his own use, 


as to the habits, ete. of different 
persons and firms with whom he 
dealt. Other merchants, hearing of 


his custom, would come to him, and 
ask information in relation to the 
Same persons. At last he was em- 
ployed by 380 New York houses to 
travel in the south and west to col- 
lect information for them. His 
labors suggested the idea of estab- 
lishing an institution which should 
make a business of collecting infor- 
mation concerning the responsibility, 
etc,, of local business firms and cor- 
porations that were seeking credit 
in the larger cities. In 1841 the first 
organized ‘Mercantile Agency’ was 
formed by Lewis Tappan. This was 
followed in 1842 by one called ‘The 
Commercial Agency.’ The mercan- 
tile agency of Tappan was succeeded 
by Benjamin Douglas & Co., and this 
firm by R. G. Dun & Co. A few years 
after the establishment of the ‘Mer- 
cantile Agency’ and the ‘Commercial 
Agency,’ J. M. Bradstreet established 
‘The Improved Mercantile Agency,’ 
which was some years afterwards 


incorporated, and known as ‘The 
Bradstreet Company.’ The mercan- 
tile and commercial agencies were 
originally established for the pur- 
pose of reporting the credit of buy- 
ens: It was Bradstreet who first 
published a book giving ratings. 
The other agencies soon followed 
his example.” State v. Morgan, 2 
S. D. 32, 51, 48 NW 314. 

[c] “The business of a commer- 
cial agency (1) is to procure such 
information as it can relative to the 
business and pecuniary ability of 
business men and concerns, and to 
communicate the same to such of its 
patrons as might have occasion to 


inquire” (Irish-American Bank vv. 
Ludlum, 49 Minn. 344, 348, 51 NW 
1046 [quot Stevens v. Ludlum, 46 


Minn. 160, 48 NW 771, 24 AmSR 210, 
13 LRA 270]); (2) “to collect infor- 
mation as to the circumstances, 
standing and pecuniary ability of 
merchants and dealers throughout 
the country, and keep accounts there- 
of, so that the subscribers to the 
agency when applied to by a cus-. 
tomer to sell goods to him on credit, 
may by resorting to the agency or 
to the lists which it publishes, ascer- 
tain the standing and responsibility 
of the customer to whom it is pro- 
posed to extend credit’ (Haton v. 


Yor later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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commercial or mercantile agencies are those which 
confine themselves to reporting a particular busi- 
ness, such as furniture, sbaienery jewelry, and 
A mereantile agency* or its reporter® is 
the agent of the subscribers, and not of the person 
Also, while the busi- 


hardware.? 


whose affairs he investigates. 
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ness of a commercial agency may be an adjunct of 
commerce® and of commercial transactions,’ it is 
a separate and distinct appliance,* and does not 
come within the principles of law which govern or 
regulate either of them.?® 


The agency is not a com- 


II. REGULATION AND CONTROL 


[§ 2] The furnishing of commercial credit reports 
and the sending of the same through the mails do 
not constitute interstate commerce, and such busi- 


ness is subject to state regulation,!? including the 
requirement of licenses to do business and the im- 
position of license taxes.1* 


III. CREATION AND EFFECT OF RELATION AS BETWEEN AGENCY AND ITS SUBSCRIBERS 


[§ 3] A. In General. 


seribers flows from the contract.1® 


contract is governed by the general rules applicable 
to other contracts,1* and more particularly by the 
rules applicable to contracts of agency generally.t® 
As in the case of other contracts,!® the contract 
between the agency and the subscriber is usually 
construed strictly against the party who prepares 
It has been held that the contract whereby the 
subscribers pay a money consideration must be 
given a construction which will entitle the sub- 


Lilies 


Avery, §3 N. Y. 31, 34, 38 AmR 389 
[quot Genesee County Sav. Bank v. 
Michigan Barge Co., 52 Mich. 164, 
169, 438, 17 NW 790, 18 NW 206]). 
(3) “Trade protection societies, such 
as that of the defendants in this 
case, are formed for the very pur- 
pose of making representations or 
giving assurances to subscribers con- 
cerning or relating to the character, 
conduct, credit, ability, trade, or 
dealings of other persons, to the in- 
tent or purpose that such other per- 
sons may obtain money, goods, or 
credit thereupon. There are many 
Situations in life, and particularly in 
the commercial world, where a man 
cannot by any diligence inform him- 
self of the degree of credit that 
ought to be given to persons with 
whom he deals, in which cases he 
must apply to those whose sources 
of intelligence enable them to give 
that information. ... The growing 
necessities of commerce have brought 
this and similar societies into be- 
ing, and the same necessities liber- 
ally sustain them.” McLean y. Dun, 
SOM CEO MIB. 5b, 558,75 59. 

[d] It is a collector, storer, and 
holder of information to be given 
directly to those who wish to pur- 
chase or pay for it. State v. Morgan, 
2S. D. 32; 54, 48 NW 314. 

fe] Bureau of information. — A 
mereantile agency iS merely a bu- 
reau of information acting as the 
agent of its employers, and its ob- 
ject is to collect and impart infor- 


mation to those who pay for it. 
State v. Morgan, 2 S. D. 32, 48 NW 
314. 

[f] Method of doing business.— 


“Correspondents are selected, resid- 
ing in the several towns and cities, 
whose special business is to collect 
information relating to the resident 
business firms of their respective 
places.” State v. Morgan, 2 S. D. 
32, 52, 48 NW 314. 

8. State v. Morgan, supra. 

4 State v. Morgan, supra. 

{a] It is the mutual agent of its 
subscribers. Ralph v. Fon Dersmith, 
10 Pa. Super. 481. 

5. Ralph v. Fon Dersmith, 3 Pa. 
Super. 618. 

6 State v. Morgan, 2 S. D. 32, 
54. 48 NW 314. 

7. State v. Morgan, supra. 

8 State v. Morgan, supra. 
Commerce § 35 text and note 96. 

9. State v. Morgan, supra (“The 
information furnished by mercantile 


See 


As in the case of other 
agencies,'4 the relation between a mercantile agency 
and its subscriber is created by contract,!® and the 
agency’s duty to furnish the information to its sub- 


extend credit.*! 


Ordinarily such 
wr ongful 
gence.?? 


In General. 


agencies to subscribers of their rat- 
ing books is like other personal 
contracts between parties. It is in- 
dividual in its character, and has no 
relation to the general public’’). 
[a] “Information or intelligence 
is not an article of ‘commerce’ in 
any proper meaning of that word. 
Neither are they subjects of trade 
and barter, offered in the market as 
something having an existence and 
value independent of the parties to 
them. Neither are they commodities 
to be shipped or forwarded from one 
state to another, and there put up 


for sale.” State v. Morgan, 2 S. D. 
32, 54, 48 NW 314. 

10. State v. Morgan, supra. See 
Xiques v. Bradstreet Co., 70 Hun 334, 
24 NY S487 [aff 141 N.Y. 605, 36 
NE 740]. 

1l. See Commerce § 35 text and 
note 96. 

12. State v. Morgan, 2 S. D. 32, 


54, 48 NW 314. 

13. See statutory provisions. 

[a] Construction of statutes.—(1) 
A corporation whose business is to 
guarantee, indorse, secure payment 
of debts and obligations, insure fidel- 
ity of persons and concerns holding 
positions of trust, and through guar- 
anteed attorneys furnish direct to 
subscribers of a quarterly publica- 
tion, and not through the company, 
the commercial standing of mer- 
chants and other persons, 
in the business of inquiring into and 
reporting on the credit and standing 
of persons engaged in business with- 
in a statute requiring persons or 
concerns so engaged to secure a li- 
cense. 2U'S> Fidelity, “etcei, «Covrv: 
Com., 133 Ky. 740, 118 SW 1000. (2) 
L. (1893) pp 89, 90 authorizes cities 
of the third class to collect license 
tax on peddlers, drummers, and mer- 
cantile agents. It was held that as 
the term “mercantile agents’’ could 
not refer to a mercantile agency, in- 
asmuch as no establishment of that 
kind existed in any third-class city 
of the state, and as it apparently 
meant something different from 
either “peddler’ or ‘“‘drummer,” a 
person whose business consisted in 
going from house to house with sam- 
ples soliciting orders for future de- 
livery, which were sent to his busi- 
ness house in another city and there 
filled, was a mercantile agent, his 
business as thus conducted being dif- 
ferentiated from that of a peddler, 
in that he makes’no sales or deliv- 


is engaged. 


seribers to receive something which may be of as- 
sistance to them in determining whether or not to 


This latter rule has been applied 


to the construction of the clause of the contract 
limiting the liability of the agency not to include 
information 
And as a general rule contracts limiting 
the liability of mereantile agencies for negligence 
in securing and communicating the information are 
ordinarily construed as strictly against the agency.” 

[§ 4] B. Duty to Exercise Care and Diligence—1. 
In the absence of contractual obliga- 
tion therefor,?4 the ageney by its contract to far- 
nish the information does not guarantee the re- 


furnished through negli- 


ery of goods carried with him for 
that purpose, and from that of a 
drummer, in that he takes orders, 
not from retail merchants, but from 
private parties. Brookfield v. Kitchen, 
163 Mo. 546, 63 SW 825, 826. 


14. See Agency § 26. 

15. See cases passim §§ 3-8, 

16. McLean v. Dun, 39 U. C. Q. B. 
Rea ean on other grounds WOnttAs 

17. See Contracts § 43 et seq. 


Contract limiting liability for neg- 
ligence in furnishing information see 
infra § 5. 

18. See Agency § 26 et seq. 

[a] Where a subscription for a 
credit guide is for an unconditional 
purchase thereof, the subscriber need 
not accept it if Such guide, when de- 
livered, contains a printed provision 
that it is to remain the property of 
the publisher, and is to be returned 
in one year, although it is tendered 
to him, accompanied with an oral 
waiver of such provision. Barr, etc., 
Mercantile Agency Co. v. Rodick, 47 
Mo. A, 298. 

{[b] Extending time of payment.— 
Under a contract with a mercantile 
agency fora reference book and mer- 
cantile reports, for the year be- 
ginning July 1, 1919, where the 
agency called the subscriber on the 
telephone and stated that there would 
be a delay in delivery of the book, 
and that he might pay any time be- 
fore January 1, this merely extended 
the time for payment, and where 
the agency complied with all the re- 
quirements of the contract, and did 
not sue until September, 1920, it was 
entitled to recover. Douglass v. 
Mussman, 240 Mass. 467, 134 NE 243. 
-{c] Contract held sufficiently per- 
formed by agency.—A contract to 
furnish a reference book and mer- 
eantile reports is complied with by 
the agency by sending the reference 
book to the address appearing un- 
der the subscriber’s signature on the 
contract. Douglass v. Mussman, 240 
Mass. 467, 134 NE 243. 


19. See Contracts § 516. 

20. Munro v. Bradstreet Co., 170 
App. Div. 294, 155 NYS 833. 

21. Munro Vv. Bradstreet Co., 
supra. 

22. Munro v. Bradstreet .Co., 
supra. 

23. Crew v. Bradstreet Co., 124 


PAS 19" A. 500% LO AmMSRe Get. 
LRA 661. 
24. See infra § 6. 
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liability of the information;?> all that is required 
of the agency is that it make due and diligent in- 
quiries in regard to the financial standing of the 
customer.2° But the agency is liable for negligence 
in securing and communicating information,?” unless 
exempted by contract.”® 

Necessity of furnishing information in writing to 
impose liability. While it has been held that if the 
information given is not in writing it falls within 
the statute of frauds so that it is not admissible 
_ in evidence,?® although the representation was made 
in pursuance of a contract to furnish such infor- 
mation,®° it has also been held, following the rule 
that the statute of frauds has no application to 
merely negligent representations,*! that in an ac- 
tion for negligence in giving the information the 
statute of frauds is no defense.*” 

[§ 5] 2. Limitation of Liability. A mercantile 
agency may by contract protect itself from the con- 
sequence of errors from whatever cause in the col- 
lection and transmission of information by its 
agents,*° but the agency may be held liable, not- 
withstanding such limitation of its lability, for 
false reports made knowingly** or from gross mis- 
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takes or negligence by which the reports are made.®® 
It has been held that a contract stipulating for ex- 
emption from liability on account of the negli- 
gence, etc., of the agency’s agents, servants, etc., 
but not including the negligence of the agency itself, 
will not protect such an agency from liability for 
a loss occasioned by issuing its printed report with 
a gross error therein, where the information fur- 
nished by its agents was correct and the error oc- 
curred in the printing of the report, such error being 
regarded as that of the agency itself.°° When it is 
stipulated that a mercantile agency shall not be 
liable for any loss or injury caused by neglect or 
other act of its officers or agents, in procuring, col- 
lecting, and ¢ommunicating information, the agency 
cannot be held liable to subscribers for the conse- 
quences of misrepresentation, unless it is so grossly 
negligent in acquiring or communicating such in- 
formation that its conduct in effect amounts to a 
fraud.*’7 However, it has been held that, where the 
contract stipulates that the agency shall not be re- 
sponsible for any loss: caused by the neglect of 
its agents, attorneys, clerks, or employees, in pro- 
curing, collecting, and communicating the informa- 
question whether or not there ex- 


25. Xiques v. Bradstreet Co., 70 
Hun 334, 344, 24 NYS 48. 

{a] Reason for rule.—‘“‘The nature 
of the business in which the de- 
fendant is engaged is such that re- 
liable information as to the. wealth 
and integrity of persons engaged in 
business cannot be guaranteed. 
Dealers are often honestly mistaken 
as to their own financial. situations, 
and the means of others for learn- 
ing their exact condition are limited 
and often uncertain. If the truth 
could in all cases be learned and 
reported, those giving credit would 
seldom, if ever, sustain a loss. All 
that can be demanded of such a cor- 
poration is that it shall make due 
and diligent inquiries and furnish 
the results to its customers.” Xiques 
vy. Bradstreet Co., 70 Hun 334, 343, 


24 NYS 48. 
Xiques v. Bradstreet Co., 70 


26. 
Hun 334, 344, 24 NYS 48 [aff 141 
Se Be Gas: 


N.. Y. 605, 36 NE 740]. 

27. Duncan v. Dunn, 
No. 4,134, 7 WklyNC (Pa.) 246; Peo. 
v. May, 162 App. Div. 215, 147 NYS 
487; Xiques v. Bradstreet Co., 70 Hun 
334, 24 NYS 48 [aff 141 N. Y. 605, 
ge ee 740]; Wood v. Woods, 3 F. & 

[a] Suing insolvent not condition 
precedent.—Where one about whom 
a mercantile agency made an erro- 
neous statement is insolvent, a sub- 
scriber who has sold him goods on 
the faith of the statement may bring 
suit against the agency without first 
Suing the insolvent. Crew v. Brad- 
street Co,, 134 Pas161,,19 A 5.00, 19 
AmSR 681, 7 LRA 661. 

[b] Damages.—The damages must 
be the natural and proximate result 


of the breach of the contract. Mc- 
ean v.. Dun, 1 Ont. A. 153. 

28. See infra § 5. 

Pos Melean Vv. Dun, 1) Ont. A. 
15 


30. McLean v. Dun, supra. 

[a] Discussion of rule.—‘‘I see no 
difficulty in holding that the applica- 
tion of the statute is not excluded 
by the mere circumstance that the 
representation: is made in pursuance 
of a contract which requires a true 
representation. Under the Statute of 
Frauds a promise to answer for the 
debt, default, or miscarriage of an- 
other must be in writing, even 
though the promise is upon a consid- 
eration moving from the creditor: 
Thursby v. Plant, 1 Saund. 230, 233, 
85 Reprint 254. The statute deals 
with evidence only. It forbids a 
person who has sustained a loss from 
alleging that he gave credit on the 


means of repaying, 


faith of a representation of his debt- 
or’s circumstances or character, un- 
less the very words of the represen- 
tation appear in writing signed by 
the party charged. This protection 
is aS much needed by the man who 
gives his information for pay, as by 
one who gives it gratuitously. One 
is aS much exposed as the other to 
the risk of misrepresentation, and 
the wholesome operation of the stat- 
ute is as important in the one case, 
as in the other.” McLean v. Dun, 1 
Ont, A. 158, 1:74. 

31. See Frauds, 
text and note 98. 

32. Sprague v. 
CPae) SLO; col 2: 

“One who as agent or in any other 
capacity undertakes to procure infor- 
mation with regard to the character 
and solvency of a third person, is se- 
cure under Lord ‘Tenterden’s act 
against an attempt to carry his lia- 
bility beyond the limits of the agree- 
ment, but he cannot violate his con- 
tract wilfully or through negligence, 
and then allege that the breach oc- 
curred in the course of an oral com- 
munication, and is not proved by 
written evidence. If the defendants 
mean to rely on the statute they 
should either make written com- 
munications to their subscribers, or 
else inform them that they are not 
legally responsible for the truth of 
what they say. It may well be that 
the morals of the case are with Dun 

Co. It was the plaintiff's act in 
indorsing for Getz, and enabling him 
to raise money which he had no 
that gave him 
credit at the bank, and induced the 
cashier to answer the inquiries made 
by the defendants’ agents in a way 
to mislead them; and if the informa- 
tion thus obtained finally reached the 
plaintiff's ears, and contributed to 
lead him astray, he may be regarded 
as the moving cause of his own mis- 
fortune. Such an argument may be 
fairly made before the jury, and 
should have due weight with the 
court, but it does not justify the 
defendants in taking shelter behind 
a statute which was made for a very 
different purpose.” Sprague v. Dun, 
supra, 

33. Duncan v. Dunn, 8 F. Cas. No. 
4,134, 7 WklyNC (Pa.) 246; Xiques 
v.. Bradstreet Co., 70 Hun. 334, .24 
NYS 48. 

34. Munro v. Bradstreet Co., 170 
App. Div. 294, 155 NYS 833. 

35. Munro y. Bradstreet Co., su- 


pra. 
[a] Question of fact.—(1) The 


Statute of § 74 


Dun, 12 Phila. 


ists such gross negligence as to ren- 
der the agency liable notwithstand- 
ing a clause in the contract limiting 
the liability of the agency is often- 
times a question of fact for the jury. 
Munro v. Bradstreet Co., 170 App. 
Div. 294, 155 NYS 833. (2) Evidence 
held insufficient to submit question 
of gross negligence to jury. Xiques 
v. Bradstreet Co., 70 Hun 3834, 24 
NYS 48. 

36. Crew v. Bradstreet Co., 134 
Pa. 161,19, A. 500, 19.-AmSR 681, 7 
LRA 661 [rev 6 Pa. Co. 360]. 

{a] Discussion of rule. — ‘The 
contention is that the report made 
to the company by its agent was 
correct, and that the mistake was 
the blunder of the company in having 
it erroneously printed in its July 
book. This book was certainly is- 
sued by the company; it cannot be 
said to be the act of any particular 
officer or agent, aS would be the 
sending of information as _to_ the 
standing of a particular individual, 
or by the transmission of such in- 
formation by a clerk, in the course 
of his routine duties, to a subscriber 
or customer. The contract was 
against the negligence of particular 
officers or agents, not against the 
negligence of the company as such. 
It was certainly negligence on the 
part of the company to issue a 
book containing such a gross error; 
not the error of the agent ‘who 
furnished the information, for he 
furnished it truly, but of the com- 
pany in sending it out falsely.’ 
Crew v. Bradstreet Co., 134 Pa. 161, 
ne 19 A 500, 19 AmSR 681, 7 LRA 


37. Xiques yv. Bradstreet Co., 70 
Hun 334, 24 NYS 48 [aff 141 N. Y. 
605, 36 NE 740}. 

[a] Fraudulent representation of 
subagent.—A mercantile agency 
which contracts with its subscribers 
to communicate on request informa- 
tion as to the financial responsibility 
of merchants and other persons, ex- 
pressly stipulating that the informa- 
tion is to be obtained mainly by 
Subagents of its subscribers, whose 
names are not to be disclosed, and 
that the “actual verity or. correct- 
ness of the said information is in 
no manner guaranteed,’ is not lia- 
ble for loss occasioned to a sub- 
scriber by the willful and fraudulent 
act of a subagent in furnishing 
false information. Dun vy. Birming-= 
ham _ City Nat. Bank, 58 Fed. 174, 
eee 152, 23 LRA 687 [rev 51 Fed. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and. note number, 
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tion, the agency is not liable, whether the negli- 
gence of the agent or attorney, ete., is merely ordi- 
nary negligence*®® or gross negligence.?® 

{§ 6] 3. Guaranteeing Reliability of Information. 
The agency may guarantee the accuracy of its in-’ 
formation,*® agreeing to pay a fixed sum, up to the 
amount of any loss which should be sustained by 
reason of the inaccuracy of the information,*! the 
damages to be paid not to exceed the amount of loss 
actually sustained by its subsecriber.*? 


tract is not one of insurance.** 


[§ 7] ©. Scope of Use of Information. 
contract: confines or limits the use that may be 
made of the information by the subscriber to that 
of his legitimate business, the agency is not lable 
for damages suffered by the subscriber from a use 
of the information foreign to his legitimate busi- 


ness.*4 


{[§ 8] D. Acting as Collecting Agent. 


88. Duncan v. Dunn, 8 F. Cas. 
No. 4,134, 7 WkKlyNC (Pa.) 246. 

39. Duncan v. Dunn, supra. “ 

[a]. Reason for, and discussion 
of, rule-—‘‘The language in this lat- 
ter paragraph of itself is broad 
enough to exempt the defendants 
from liability for all negligence of 
such agents. The plaintiffs think it 
should apply only to ordinary negli- 
gence, and be read as if gross negli- 


gence was expressly excepted. For 
this we can find no warrant. The 
defendants’ business required the 


employment of numerous agents; and 
it was foreseen that they might, in 
some instances, prove negligent and 


unfaithful. The defendants were 
particular in calling attention to 
this, and in guarding themselves 


against the danger of loss there- 
from; and no reason can be seen why 
they should be less anxious for pro- 
tection against gross, than against 


common negligence, from this 
source. The danger from the former 
was as great as from the latter. By 


the contract the plaintiffs expressly 
agreed to take the risk of such loss 
on themselves. The authorities to 
which we have been referred have, in 
our judgment, no application to the 
ease. Common carriers, innkeepers, 
and others engaged in the exercise 
of a public calling, cannot thus pro- 
tect themselves against the conse- 
quences of gross negligence in _ the 
agents whom they employ. This 
limitation of the right to contract, 
as parties may choose, is an excep- 
tion from the general rule, and con- 
fined to the class of cases named, 
where the public interests are sup- 
posed to demand its application. It 
has no place here. The contract 
which these parties entered into 
must be enforced as they made it. 
It may have been unwise, but with 
that we have nothing to do. One or 
the other must bear the risk in- 
volved in depending upon agents 
seattered over the country, of whom 
neither could know much. The 
plaintiffs agreed to bear it and they 
must take the consequences. That 
the negligence here complained of, 
whether gross or otherwise, is the 
negligence of the agents and not of 
the defendants personally, is undis- 
puted and clear.” Duncan v. Dunn, 
$ F. Cas. No. 4,134, 7 WklyNC (Pa.) 
246, 248. : 

40. Peo. v. May, 162 App. Div. 215, 
147 NYS 487, 491. 

41. Peo. v. May, supra. 

42. Peo. v. May, supra. 

43. Peo. v. May, supra. 

[a] Reason for, and discussion of, 
rule.—‘‘This is not insurance; it is 
merely permitting the corporation to 
charge for and receive the value of 
its services in their relation to the 
responsibility assumed. It does not 
guarantee the solvency of any one; 
it merely guarantees that the report 
which it makes is, at the date of 
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mercantile agencies indulge in the business of col- 
lecting debts.4° In such ease their duties and liabili- 
ties are governed by the general rules applicable 
to agencies for collection.*® 
the nature of the liability is analogous to that of 
attorneys at law*’? in whose hands debts have been 
placed for collection.*® 
receives a debt or claim for collection and it em- 
ploys an agent or attorney, it will ordinarily, in the 
absence of any stipulation to the contrary,*® be 


It has been said that 


So if a mercantile agency 


lable for any negligence or default on the part of 


If the 


Sometimes 


such report, a true statement of the 
facts which it sets forth, and limits 
its responsibility to such_ report, 
stipulating that in no event Shall 
the damages exceed the amount of 
the credit which may be extended 
upon the basis of such report. This 
does not assume to pay any damages 
where the report is truthful and ac- 
curate; it does not asSume any lia- 
bility whatever for the credit ex- 
tended, unless the credit was ex- 
tended upon the basis of a report 
which was in fact inaccurate and 
false in material respects, and then 
it merely seeks to have the amount 
of the damages fixed by contract 
rather than by actions at law. It is 
one thing to guarantee the accuracy 
of one’s own work, and quite another 
to assume the risk of future insol- 
vency. We apprehend that any indi- 
vidual could make a contract with a 
merchant that he would investigate 
the financial condition of the cus- 
tomers of such merchant, guarantee- 
ing the accuracy of his statements in 
material respects and provide for 
liquidated damages, and that no one 
would ever suggest that he was vio- 
lating the Insurance Law, or that 
the contract amounted to insurance.” 
Peo. v, May, 162 App. Div. 215, 220, 
147 NYS 487. 

[b] Rule applied.—A mercantile 
agency corporation organized under 
the Business Corporation Law (Con- 
sol. L. ec 4) may amend its articles 
of incorporation so as to authorize 
it to guarantee the accuracy of its 
reports at the time the report was 
made, and to specify the amount of 
its liability, net to exceed the loss 
sustained by the creditor, such 
guaranty not being a guaranty 
against .loss by the merchants by 
reason of their extending credit so 
as to make the company a credit 
guaranty company, within Ins. Law 
(Consol. L. c 28) § 170 subd 2, and 
not being any other form of insur- 
ance, which is defined to be an un- 
dertaking for a consideration, com- 
paratively small, to guarantee in- 
sured against loss from certain risks, 
specified in the contract, which risks 
are in the future and not in the past, 
except in some cases of marine in- 
surance where the loss may be past, 


but unknown to the parties. Peo. v. 
pee 162 App. Div. 215, 147 NYS 
487. 

“Insurance” defined see Insurance 
§ vik. 

44. Sprague v. Dun, 12 Phila. 
(Bas) 310: 


45. See cases passim this section. 
46. See Agency § 384 et seq. 

47. See Attorney and Client §§ 
165-167. 

Collection by bank see Banks and 
Banking §§ 242-302. 

48. Bradstreet v. Everson, 72 Pa. 
124, 13 AmR 665. 

$a See infra text and notes 51- 
54. 


50. Bradstreet v. Everson, 72 Pa, 


its agent or attorney.®° 
by contract limit its liability.>! 
vided by contract that the account is to be trans- 
mitted to an agent or attorney for collection at the 
risk of the creditor, the agency is not liable for the 
acts or default of the agent or attorney employed 
by it,°? unless in the selection of such agent or at- 


However, the agency may 
So when it is pro- 


124, 13 AmR 665. See Sanger v. 
peas 47 Wis. 615, 3 NW 388, 32 AmR 

[a] Reason for, and discussion of, 
rule.—‘“It is argued, notwithstanding 
the express receipt ‘for collection,’ 
that the defendants did not under- 
take for themselves to collect, but 
only to remit to a proper and respon- 
sible attorney, and made themselves 
liable only for diligence in corre- 
spondence, and giving the necessary 
information to the plaintiffs; or in 
briefer terms, that the attorney in 
Memphis was not their agent for 
the collection, but that of the plain- 
tiffs only. The current of decision, 
however, is otherwise as to attor- 
neys at law sending claims to corre- 
spondents for collection, and the rea- 
sons for applying the same rule to 
collection agencies are even stronger. 
They have their selected agents in 
every part of the country. From the 
nature of such ramified institutions 
we must conclude that the public 
impression will be, that the agency 
invited customers on the very 
ground of its facilities for making 
distant collections. It must be pre- 
Sumed from its business connections 
at remote points, and its knowledge 
ot the agents chosen, the agency in- 
tends to undertake fhe performance 
of the service which the individual 
customer is unable to perform for 
himself. There is good reason there- 
fore to hold, that such agency is lia- 
ble for collections made by its own 
agents, when it undertakes the col- 
lection by the express terms of the 
receipt. If it does not so intend, it 
has it in its power to limit responsi- 
bility by the terms of the receipt.” 
Bradstreet v. Everson, 72 Pa. 124, 
133. 13 AmR 665. 

51. Bradstreet v. Everson, supra; 
Sanger v. Dunn, 47 Wis. 615, 3 NW 
388, 32 AmR 789. 

52. Sanger v. Dun, supra. 

[a] Reason for, and discussion of, 
rule.—“A majority of the court are 
of the opinion that the defendants 
were only liable, under the contract, 
for gross negligence in the selection 
of the attorney to whom the plain- 
tiffs’ account was sent for collec- 
tion. On the delivery of the account 
to the defendants, they gave the 
plaintiffs a receipt to the effect that 
the account was to be transmitted 
by mail, for collection or adjustment, 
to an attorney, at the risk and on the 
account of the _ plaintiffs—the pro- 
ceeds to be paid over or accounted 
for to the plaintiffs when received 
by the defendants from the attorney. 
At the same time a receipt was 
signed by the plaintiffs in the books 
of the defendants, stating the 
amount of the account, and that the 
claim was to be transmitted by mail 
to an attorney, at the risk and for 
the account of the plaintiffs. Such 
are the conditions of the receipts. 
which constitute the contract e- 
tween the parties; and-the question 
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torney it is guilty of gross negligence,®? in which | latter case it may be liable.®4 
IV. EFFECT OF RELATION AS BETWEEN SUBSCRIBERS AND THIRD PERSONS 


[§ 9] Statements and representations made to a 
mereantile agency being intended as much for the 
patrons of the agency as for the agency,°® the 
patrons will be entitled to relief and redress when 
they rely and act on such statements and repre- 
Governed by the gen- 
eral rules of estoppel,°? when such statements and 
representations are communicated to a patron of 
the agency as being the statements and representa- 
tions of the person making them, the patron relying 
and acting on them is in a position to claim an 
It has been held that the person making 


sentations to their injury.®® 


estoppel.°§ 


the statements to the agency is liable not merely 
for his own statements, but also for the rating as- 
signed by the ageney, based upon such statements.*? 
It has been held that the right to rely and act on 
statements and representations made to a mercan- 
tile agency is not general or common to all persons 
who may have patronized the agency,°® and that 
the right is limited and confined to the persons for 
whom such statements and representations are in- 
tended,®! namely, those who have occasion to apply 
and who have applied and received a report relative 
to the party or concern in question.®? 


V. EFFECT OF RELATION AS BETWEEN AGENCY AND THIRD PERSONS 


[§ 10] The information supplied by a mercantile 
agency is confidential between it and its subscrib- 
So, governed by, and subject to, the general 
rules applicable to injunctions,®** a person who is not 
a subscriber of the agency may be enjoined from 
using or publishing information procured by such 
It has been held that a court of equity 
cannot restrain the publication in the reports of a 


ers.°3 


agency.® 


volved. 


work. 


mercantile agency of representations as to a per- 


VI. REPORTS OF MERCANTILE AGENCIES AS EVIDENCE®’? 
[§ 11] The commercial ‘‘ratings’’ or other facts | reported by a commercial agency are not admis- 


therefore is, What liability did the 
defendants assume in the matter? 
On the part of the plaintiffs it is in- 
sisted, that, as the defendants held 
themselves out to the world as a 
collecting agency, when they re- 
ceived the account of the plaintiffs, 
they undertook either to collect it 
themselves, or remit the same to 
some suitable attorney in that part 
of the country where the debtors 
lived, to make the collection, and 
that they became responsible for the 
negligence or misconduct of the at- 
torney whom they employed for 
that purpose. It well may be that 
such would be the responsibility of 
the defendants, were it not for the 
restrictive clause in the _ receipts. 
But that clause, if any effect is 
given to it, clearly limits that lia- 
bility; for it provides that the ac- 
count is to be transmitted to an at- 
torney for collection at the risk of 
the plaintiffs. Such being the case, 
we think the defendants are not lia- 
ble for the acts or default of the 
attorney employed by them, unless 
in the selection of such attorney they 
were guilty of gross negligence; for 
it seems to us it was competent for 
the parties, by express contract, to 
limit the liability which the law 
would otherwise impose upon the 
defendants for the acts of the at- 
torney employed by them to make 
the collection. We are not aware. of 
any principle of law or public policy 
which condemns such a _ contract.” 
Sanger v. Dun, 47 Wis. 615, 620, 3 
NW 388, 32 AmR 789. 

53. Sanger v. Dun, supra. 

54. See Sanger v. Dun, 
615, 3 NW 388, 32 AmR 789. 

55. Irish-American Bank vy. Lud- 
lum, 49 Minn. 344, 348, 51 NW 1046; 
Stevens v. Ludlum, 46 Minn. 160, 161, 
48 NW 771, 24 AmSR 210, 13 LRA 
270. 

“The representations a business 
man makes to a bank or commercial 
agency, especially to the latter, re- 
lating to his business or to his pe- 
cuniary responsibility, are lamong 
those expected to be communicated 
to others for them to act on. The 
business of a commercial agency is 
to get such information as it can 
relative to the business and pecu- 
niary ability of business men and 


47 Wis. 


business concerns, and communicate 
it to such of its patrons as may have 
occasion to apply for it. Any one 
making representations to such an 
agency, relating to his business or 
the business of any concern with 
which he is connected, must know, 
must be held to intend, that what- 
ever he so represents will be com- 
municated by the agency to any pa- 
tron who may have occasion to in- 
quire. His representations are in- 
tended as much for the patrons of 
the agency, and for them to act on, 
as for the agency itself.’ Stevens vy. 
Ludlum, supra. 

“Any one making statements or 
representations to such an agency 
relating to his business, or that of 
any concern with which he is con- 
nected, must know, or must be held 
to intend, that whatever he so states 
or represents will be communicated 
by the agency to any patron who 
may have occasion to apply for in- 
formation.” Irish-American Bank y. 
Ludlum, supra. 

56. Irish-American Bank v. Lud- 
lum, supra; Stevens v. Ludlum, 46 
Minn. 160, 162, 48 NW 771, 24 AmSR 
210, 18 LRA 270; Tindle v. Birkett, 
171 N. Y. 520, 64 NE 210, 89 AmSR 
822 [rev 57 App. Div. 450, 67 NYS 
1017]; Bliss v. Sickles, 142 N. Y. 647, 
36 NE 1064; Macullar v. McKinley, 
99 N. Y. 3538, 2 NE 9; Eaton v. Avery, 
83 N. Y. 31, 38 AmR 389; Naugatuck 
Cutlery Co. v. Babcock, 22 Hun (N. 


Y.) 481; Converse v. Sickles, 17 
Misc. 169, 40 NYS 971. 
[a] Information furnished by 


other subscribers.—A subscriber to a 
mereantile agency has a right to 
rely upon the fairness and honesty 
of the statements of the financial 
condition made by other subscribers 
to such agency. Ralph v. Fon Der- 
smith, 10 Pa. Super. 481. 
False statement to agency as: 
Affecting validity of sale see Sales 
[35 Cye 78]. 
SA let of action for deceit see Frauds 


§ ’ 
57. See Hstoppel §§ 116-203. 
58. Stevens v. Ludlum, 46 Minn. 


160, 48 NW 771, 24 AmSR 210, 13 
LRA 270. 
59. Tindle v. Birkett, 171 N. Y. 


ae ay NE 210, 89 AmSR 822. 
a 


son’s character and standing or as to the value of 
his property, although such representations may be 
untrue, where no breach of trust or contract is in- 
The questions whether communications 
relating to financial standing’? and as to whether 
such communications published by mercantile agen- 
cies are privileged®® are discussed elsewhere in this 


firm knowingly made false and 
fraudulent statements in writing to 
a mercantile agency, regarding the 
financial conditions and assets of his 
firm, for the purpose of obtaining 
a favorable rating for it in the ref- 
erence books furnished by the agency 
to its subscribers; a subscriber to 
such agency, relying solely upon 
such rating, and without any other 
knowledge, sold on credit and deliv- 
ered goods to such firm, the mem- 
bers of which were afterward ad- 
judged bankrupts upon their own 
petition before the goods were paid 
for. It was held that such sub- 
scriber might maintain an action for 
obtaining the goods by fraud and 
deceit, although the statements were 
not made to the vendors personally 
or directly, but to the agency, and 
although the subscriber never saw 
the statements, but only the result 
of the statements as embodied in the 
rating of the agency. Tindle v. Bir- 


kett, 171 N. Y. 620, 64 NE 210, 89 
AmSR 822. 
60. Irish-American Bank y. Lud- 


lum, 49 Minn. 344, 51 NW 1046. 

61. Irish-American Bank vy. Lud- 
lum, supra. 

62. Irish-American Bank y. Lud- 
lum, supra. 

fa] Indorsee of note.—If the pa- 
tron who applied for and received 
the report was thereby induced to 
lend money, and accept the note of 
the person who made the statements, 
and if the lender afterward transfers 
the note, the indorsee will also be 
entitled to the estoppel. Trish- 
American Bank vy. Ludlum, 49 Minn. 
344, 51 NW 1046. 


63. Jewelers’ Mercantile Agency 
v. Rothschild, 6 App. Div. 499, 39 
NYS 700. 

64. See Injunctions § 209 et seq. 

65. Jewelers’ Mercantile Agency 
v. Rothschild, 6 App. Div. 499, 39 
NYS 700. 

66. Raymond Vv. Russell, 143 


Mass. 295, 9 NE 544, 58 AmR 1387. 
Restraining publication of libel or 
slander by injunction see Injunctions 


§ 432. 
mie See Libel and Slander §§ 44, 
68 See Libel and Slander § 253. 


69. See generally Evidence 22 C. 


Tllustration.—A member of a! J.:p 1 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


‘yan = 


So 


sible in evidence against third persons who did not 
in any way participate in making or publishing the 
But in proper cases, representations 


reports.”° 


*MERCANTILE AGENT.* 
MERCANTILE BUSINESS.? 
MERCANTILE CHARACTER.? 
MERCANTILE 
MERCANTILE 
MERCANTILE 
MERCANTILE 


LAW.® 
MARINE.” 


MERCANTILE PARTNERSHIP. 


MERCANTILE PURSUITS.°® 
MERCENARY. 


foreign service.°” 


“MERCEN-LAGE. The law of the Mercians; one 
of the three principal systems of laws which pre- 
vailed in England about the beginning. of the 


eleventh century.®# 
MERCHANDISE."° 
ehandise’’ 


70. Ala.—Richardson v. 
fellow, 100 Ala. 416, 14 S 288 

Tll.—-Henderson v. Miller, 26,111. A. 
232. 

Ky.—Marks v. Hardy, 78 SW 864, 
1705-25 Kyl 1770, 19.09. 

Mo.—Blake v. Meadows, 225 Mo. 1, 
123 SW. 868, 30 LRANS 1. 

Oh.—Cook vy. Penrhyn Slate Co., 36 
Oh. St. 135, 38 AmR 568. 

Tex. Baker v. Ashe, 80 Tex. 356, 
TOmUS VL cose bance Vijeedy, | Os Brown 
Hardware Co., 10 Tex. Civ. A. 430, 31 
Sw 64. 

[a] Upon the trial of one in- 
dicted for misapplication of the 
funds of a bank, when the question 
at issue is what was accused’s 
knowledge and opinion of his own 
financial condition, evidence that a 
commercial agency rated him at that 
time at a certain amount of money 
is inadmissible. Agnew v. U. S., 165 
OS Ge e SCt 235,40 ued. (624. 

: 71. See cases infra this note. 

fa] Dlustrations.—(1) In an ac- 
tion by. a bank to recover money 
loaned in part on the faith of state- 
ments made by the borrower to com- 
mercial agencies as to his financial 
condition, such statements and the 
reports of such agencies embodying 


String- 


them are admissible in evidence. 
Merrill Nat. Bank v. Illinois, ete., 
Lumber Co., 101 Wis. 247, 77 NW 


185. (2) Where the contract Pe 
vided for credit, and further that, 

in their judgment, the credit of ae 
buyer becomes impaired the sellers 
may stop shipment, and the sellers 
stopped shipment, asserting that 
they did so under this provision of 
the contract, the sellers were enti- 
tled to offer in evidence a _ report 
from a mercantile agency as, in part, 
the basis of judgment that the buy- 
er’s credit had become _ impaired. 
Trainor v. Buchanan Coal Co., 154 
Minn. 204, 191 NW 4381. (3) In an 
action brought by a creditor of a 
firm to charge a person as a member 
of such firm, a book, published by a 
commercial agency, and of general 
use among ccmmercial men, and 
noting the fact that defendant is not 
a member of such firm, and to which 
plaintiff has had access, is competent 
evidence to go to the jury as tending 
to show that plaintiff had notice of 
such fact. Crosier v. McNeal, 17 
Ot (Cir "Ct 644*"6 Oh: Cir: Dec. 748° 
(4) Evidence of fraudulent represen- 
tations made to a mercantile agency 
to obtain a standing which the 
maker was not entitled to is ad- 
missible in evidence in an action of 


CORPORATION.* 
ESTABLISHMENT.® 


One who is hired or paid for 
his work; a hireling, now only a soldier hired into 


[§ 1] A. In General. 


is a very!! comprehensive’? word, 
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made to mercantile agencies and their reports may 
be admissible in evidence.™+ 


very extended meaning,'* and of very" large sig- 


nification,’® with a well defined meaning.'® 


While 


it is said that it has no fixed and technical legal 


signification,!7 it is also said that it has an ap- 
propriate meaning in law'® and that it should be 
construed accordingly.'® 


It is impossible to give 


a definition of the term which will be a proper test 


under all conditions.?° 


The meaning of the term 


must be gathered from the context “and subject.?? 


[§ 2] B. As a Noun. 
a commercial commodity or commercial commodities 


It is variously defined as 


in general;*? any article which is the object of com- 


merce, or which may be bought or sold in trade ;?* 
any movable object of trade or traffic;?4 anything 
customarily bought and sold for profit ;?5> commodi- 


ties 376 commodities, goods, or wares bought and sold 


“« Mer- 
of 


replevin to recover goods sold on 
the strength of such representations, 
on the question of fraudulent intent. 
Bliss v. Sickles, 142 N. Y. 647, 36 
NE 1064. 

Judicial knowledge of the manage- 
ment and conduct of commercial 
agencies see Evidence § 1843. 

1. See Mercantile ante p 634. 

2. See Business 9 C. J. p 1106 text 
and note 87. 

“Manufacturing establishment” dis- 
tinguished see Manufactures § 9. 

3. See Mercantile ante p 634. 

4 See Corporations § 52 text and 
note 13. 

5. See Establishment 21 C. J. p 
904 text and note 58. 

6 See Mercantile ante p 634. 

Wa sece Collisions. leap Louis texst 
and note 34. 

8. See Mercantile ante p 634. 

9. See Mercantile ante p 634. 

9144. Webster New Int. D. See 
Stephens v. State Civ. Serv. Commn., 
(Nid. e827 “A 808, 812. 


9%. Black L. D. 

10. See also Goods 28 C. J. p 720 
and cross references thereat; Mer- 
chant post p 643. 

1. ioréloeckimavs Eail) 38 -lenn: 
657, 200 SW 519, 520; Harris v. 


Willis, (Tex. Civ. A.) 187 SW 753. 

12. Sullivan v. Ashfield, 227 Mass. 
24, 116 NE 565,567. 

13. Baldwin v. Williams, 3 Metc. 
(Mass.) 365, 367; Tisdale v. Harris, 
20 Pick. (Mass.) 9, 13. 

14. New England, ete., SS. Co 
Com., 195 Mass, 385, 81 NE 286, 289, 
11 AnnCas 678. 

233. Mass. 


15. Tupper v. Barrett, 
565, 124 NE 427, 428. 

[a] “Merchandise ...is perhaps 
comprehensive enough to ‘embrace 
every tangible. species of personal 
property.’ ”’ Cincinnati Times Star 
195 Ky. 465, 467, 243 


16. Jewell v. Sumner ID: i Leo 
Iowa 47, 84 NW 973, 975. To like 
effect Smith Vi BOYer, 119) S55 Cae ter 6, 


186, 112 SE 71 (‘The term ‘mer- 
chandise’ has a_ clearly’ defined 
meaning’’). 

17. Kent v. Liverpool, etce., Ins. 


Co., 26 Ind. 294, 297, 89 AmD 463. 


18. Jewell v. Sumner Tp., 1138 
Iowa 47, 84 NW 9738, 975. 

19. Jewell v. Sumner Tp., supra. 

20. Morelock v. Hail, 138 Tenn. 
657, 200 SW 519, 520. 

21. New England, ete, SS. Co. v. 


Com., 195 Mass. 385, 81 NE 286, 288, 
289, 11 AnnCas 678; Moreland v. 
Hail, 138 Tenn. 657, 200 SW 519, 520. 


for ‘gain 327 commodities or goods to trade with ;75 
goods;*° that which is passed from hand to hand 


[a] “The word came into use as 
designating the goods and wares sold 
at fairs and markets.” Raleigh Tire, 
ete., Co..v. Morris, 1847°N. €: 284; 1188, 
106 SE 562. 

22. In re Hudson River Electric 
Power Co., 173 Fed. 934, 952; Century 
Teh noes U. S. v. Sischo, 270 Fed. 958, 


23. Von Cotzhausen v. Nazro, 15 
Fed. 891, 899; Citizens’ Bank v. Nan- 
tucket Steamboat Co., 5 F. Cas. No. 
2,730, 2 Story 16, 53. 

24. Century D. [quot U. S. v. Sis- 
cho, 270 Fed. 958) 962; In re Hudson 


River Electric Power Co.,’173 Fed. 
934, 952]. 
[a] Similar definition.—“Merchan- 


dise is anything movable customarily 
traded in by merchants.’ In re Lau- 
reate Co., Inc,, 294 Fed. 668, 670. 

25. Standard D. [quot ‘Visas eave 
Sischo, 262 Fed. 1001, 1005]. To like 
effect Kohlsaat v. O'Connell, 255 Ill. 
271, 99 NE 689, 699. 

26. Webster D. [quot Kent. v. 
Liverpool, etc., Ins. Co., 26 Ind. 294, 
297, 89 AmD 463; Ellis v. Com., 186 
Ky. 494, 217 SW. 368; Hartwell v. 
California Ins. Co., 84 Me. 524, 527, 
24 A 954; Lautman v. New York, 157 
App. Div. 219, 141 NYS 1042, 1043; 


Raleigh Tire, etc., Co. v. Morris, 
181 No. Cy 184, 1064-SH. 562, 55645 
Com.) V.. Keller, 9 1Par Cox 258, 254% 


Hein v. O’Connor, (Tex. A.) 15 SW 
414]. 


27. Century D. [quot U.-S. v. Sis- 
cho, 270 Fed. 958, 961; In re Hudson 


River Electric Powen Co.,, 173. Hed: 
934, 952). 
28. Phillips’ New World of Words 


[quot Passaic Mfg. Co. v. Hoffman, 3 
Daly (N. Y.) 495, 512 (cit Bailey D.; 
Kersey D.; Martin D.), where it was 
said: “It is said, in Glossographia 
Anglicana Nova, that the word came 
into use as a term to designate the 
goods and wares exposed to sale in 
fairs and markets, which is affirmed 
also in Cowell’s Law Interpreter, edi- 
tion of 1708]; Raleigh Tire, etc., Co. 
v. Morris, | 13ilru Ny VC.7 184.) "106m 
562, 564. 

[a] Horses in charge of drivers.— 
The term does not include horses or 
trucks when they are driven aboard 
a vessel in charge of their drivers, 
who are passengers, and remain in 
their charge on the trip. The Garden 
City, 26 Fed. 766, 770. 

29. Webster D. [quot Kent v. 
Liverpool, ete., Ins. Co., 26 Ind. 294, 
297, 89 AmD 463; Ellis v. Com., 186 
Ky. 494, 217 SW 368; Hartwell v. 
California Ins, Co., 84 Me. 524, 527, 


* By Juan D. Miranps (Mercantile Agent—Military Testament inclusive except the Spanish words and phrases). 


[40° C. J.—41] 
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by purchase and sale;%° the objects of commerce ;** 
the staple of a mercantile business;** the subjects 
of commerce and _ traffic;** things which are ordi- 
narily bought and sold;** wares;*° whatever is usu- 


ally bought and sold in trade, or 
merchants.*° The term embraces 


commerce,*? every article of traffic,’ which is prop- 
erly embraced in a commercial regulation,*® foreign 


or domestic ;*° all kinds of personal 
is bought and sold in the market ;** 


which merchants sell,*? either at wholesale** or re- 
tail,## as dry goods, hardware, groceries, drugs, 


MERCHANDISE 


market, or by 
all articles of 


property which 
all those things 


ete.*© While the term may be held to cover property 


24 A 954; Lautman v. New York, 157 
App. Div. 219, 141 NYS 1042, 1043; 
Raleigh Tire, etc., Co. v. Morris, 181 
N. C. 184, 106 SE 562, 564; Com. v. 
Keller, 9 Pa. Co. 253, 254; Hein v. 
O’Connor, (Tex. A.) 15 SW 414]. 
30. Century D. [auot’U. S. v. Sis- 
cho, 270 Fed. 958, 961; In re Hudson 


River Plectric Power Co., 173 Fed. 
934, 952): 
31. Century D. [quot U. §. v. Sis- 


cho, 270 Fed. 958, 961; In re Hudson 
River Electric Power Co., 173 Fed. 

934, 952]; Webster D. [quot Boise 
Credit Men~ Assoc. v. Ellis, 26 Ida. 
438, 144 P 6, 9, LRA1915E 917; Kent 
v. Liverpool, etc., Ins. Co., 26 Ind. 
294, 295, 89 AmD 463; Lautman v. 
New York, 157 App. Div. 219, 141 
NYS 1042, 1048; Raleigh Tire, etc., 
Co. v. Morris, 181 N. C. 184, 106 SE 
562, 564; Com. v. Keller, 9 -Pa. Co. 
253, 255; Spring Garden Ins. Co. v. 
Brown, (Tex. Civ. A.) 143 SW 292; 
ee v. O’Connor, (Tex. A.) 15.SW 

32. Century D. [quot U. 8. v. Sis- 
cho, 270 Fed. 958, 961; In re Hudson 
River Electric Power Co., 173 Fed. 
934, 952). 

83. Van Patten v. Leonard, 55 
Iowa 520, 525, 8 NW 334; Tisdale v. 
Harris, 20 Pick. (Mass.) 9, 13. 

34. Van Patten v. Leonard, 55 
Iowa 520, 525, 8 NW 334. To like 
effect Citizens’ Bank v. Nantucket |. 
Steamboat Co., 5 F. Cas. No. 2,730, 
2 Story 16, 53. 

35. Webster D. [quot Kent v. 
Liverpool, etc., Ins. Co., 26 Ind. 294, 
297, 89 AmD 463; Ellis v. Com., 186 
Ky. 494, 217 SW 368; Hartwell v. 
California Ins. Co., 84 Me. 524, 527, 
24 A 954; Lautman v. New York, 157 
Apv. Div. 219, 141 NYS 1042, 1043; 
Raleigh Tire, etc., Co. v. Morris, 181 
N. C. 184, 106 SE 562, 564; Com. v. 
Keller, 9 Pa. Co. 258, 254; Hein v. 
O’Connor, (Tex. A.) 15 SW 414]. 

36. Webster D. [quot U. S. v. Sis- 
cho, 262 Fed. 1001, 1005; Boise Credit 
Men Assoc. v. Ellis, 26 Ida. 438, 144 
P 6, 9, LRA1915E 917; Kent v. Liv- 
erpool, etc., Ins. Co., 26 Ind. 294, 295, 
89 AmD 463; Lautman v. New York, 
157 App. Div.:219, 141 NYS 1042, 
1043; Raleigh Tire, etc., Co. v. Mor- 
ris, 181 N. C. 184, 106 SE 562, 564; 
Comiiiv?) Keller, 9° Pa. Co, 253, °''255; 
Hep v. O’Connor, (Tex. A.) 15 SW 

37. State v. Holmes, 28 La. Ann. 
765, 767, 26 AmR 110. 

38. Whitewater Mercantile Co. v. 
Devore, 130 Mo. A. 339, 109 SW 808, 
809; Mara v. Branch, (Tex. Civ. A.) 
135 SW 661, 662. To like effect New 
England, ete., SS. Co. v. Com., 195 
Mass. 385, 81 NE 286, 288, 289, 11 
AnnCas 678. 

39. Harris v. Willis, (Tex. Civ. A.) 
187 SW 753. 

40. Groves v. Slaughter, 15 Pet. 
(U. S.) 449, 506, 10 L. ed. 800. 

[a] Slaves as merchandise. — 
Groves v. Slaughter, 15 Pet. (U. S.) 
449, 506. 10 L. ed. 800. 

Blackwood v. Cutting Packing 
NG) Gal, (2E 2221/8, 8) e748 9 
AmSR 199. To like effect Smith 
v. Boyer, 119 S, C. 176, 112 SE 71, 
74, 

42. Bouvier L. D. [quot In re 


»Fed. 934. 952; Morelock v. Hail, 


Hudson River Electric Power Co., 173 
Fed. 934, 952; Morelock v. Hail, 138 
Tenn. 657; 200 SW 519, 520, and cit 
In re San Gabriel Sanatorium Co., 95 
Fed. 271, 273; Pearce v. Augusta, 37 
Ga. 597, 599; Kent v. Liverpool, etc., 
Ins. Co., 26 Ind. 294, 297, 89 AmD 463; 
Raleigh Tire, ete., Co. v. Morris, 181 
N. C. 184, 106 SE 562, 564. 

43. Bouvier L. D. [quot In re Hud- 
son River Electric Power Co., ay 
Tenn. 657, 200 SW 519, 520]; Raleigh 
Tire,’ ete., Co..v. Morris, 181 N.C. 
184, 106 SE 562, 564. 

44. Bouvier L. D. [quot In re Hud- 
son River Electric Power Co., 173 
Fed. 934, 952; Morelock v. Hail, 138 
Tenn. 657, 200 SW 519, 520]; Raleigh 
Mire elem 1COn SV oe NLOrris, OE GL aeNamG. 
184, 106 SE 562, 564. 

45. Bouvier L. D. [quot In re Hud- 
son River Electric Power Co., 173 
Fed. 934, 952; Morelock v. Hail, 138 
Tenn. 657, 200 SW 519, 520]; Ra- 
leigh Tire, ete., Co. v. Morris, 181 
N. C. 184, 106 SE 562, 564. 

46. Bouvier L. D. [quot Morelock 
v. Hail, 138 Tenn. 657, 660, 200 SW 
519 (“If used in an insurance policy 
to describe the goods of a merchant, 
it may very properly be limited to 
goods for sale. If used for the same 
purpose to describe the goods of a 
painter, it may be held to cover 
property intended for use, and not 
for sale’’)]. 

47. Indiana Bond Co. v. Ogle, 22 
Ind. A. 593, 54 NE 407, 408, 72 AmSR 
326 [cit Citizens’ Bank v. Nantucket 
Steamboat Co., 5 F. Cas. No. 2,730, 
2 Story 16]. 

“The word ‘merchandise’ is a word 

of large signification and has been 
held to be synonymous with tangible 
property which could be sold.” Tup- 
per v. Barrett, 233 Mass. 565, 568, 
124 NE 427. 
48. The Marine City. 6 Fed. 4138, 
415; Jewell v. Sumner Tp., 113 Iowa 
47, 50, 84 NW. 973. See Rohlf v. 
Kasemeier, 140 Iowa 182, 118 NW 276, 
277, 182 AmSR 261, 23 LRANS 1284, 
17 AnnCas 750; Burgess v. Alliance 
Ins. Co., 10 Allen (Mass.) 221, 227. 

[a] Ordinarily it is to be under- 
stood in a commercial sense, al- 
though it may not be scientifically 
correct. Maillard v. Lawrence, 16 
How. (U.'S.) 251, 14 Li. ed. 925; Curtis 
Vo Martinis! “Elo w. Un tS.) eLUos wtak, le: 
ed. 516; U. S. v. One Hundred Twenty 
Casks of Sugatr,6 wet. ,CUMpes) ais 
279. 8) Ti" eds 944 ett M1lliottey vi. 
Swartwout, 10 Pet. (U. S.) 137, 9 


L. ed. 373]. 

<Aib The Marine City, 6 Fed. 413, 
415. , 

[a] “ ‘Merchandise’ or ‘stock in 
trade’ include goods in the course of 
manufacture; and it is not pretended 
that the property of the defendants, 
which has been taxed, falls within 
the other descriptions of personal 
property enumerated in this section. 
The word ‘merchandise’ and phrase 
‘stock in trade’ are well understood 
to mean goods for sale,—a stock of 
goods offered for sale,—arid this 
meaning accords precisely with their 
derivation.” Woodman vy. American 
Print-Works, 6 R. I. 470, 472. 

{[b] The term may be used to de- 


Fed. 934, 952; Morelock v. 


ari ae ii 


intended for use and not for sale,** ordinarily the 
term applies only to articles having an intrinsic 
value in bulk, weight, or measure, and which are 
bought and sold.** 
personalty used by merchants in the course of 
trade,*® and is usually, if not universally, applied 
to property which has not yet reached the hands 
of the consumer.*®. It is usually applied to personal 
chattels only,®® and to those which are not required 
for food or immediate support,°+ but such as remain 
after having been used,®” or which are used only by 
a slow consumption.®% 


It usually conveys the idea of 


Mere evidences of value** 


scribe property intented for use, and 
not for sale. , Hartwell v. Califor- 
nia Ins. Co., 84 Me. 524, 527, 24 A 

50. Bouvier L. D. [quot In re Hud- 
son River Electric Power Co., 173 
Hail, 138 
Tenn. 657, 200 SW 519, 520]. 


{a] Chattel imported.—The word 
“merchandise” imports that the 
things which it is used to describe 
are chattels. Pickett v. State, 60 


Ala. 77, 78. 

51. Bouvier L. D. [quot In re Hud- 
son River Electric Power Co., 173 
Fed. 934, 952; Morelock v. Hail, 138 
Tenn. 657, 200 SW 519, 520]. 

52. Bouvier L. D. [quot In re Hud- 
son River Electric Power Co., 173 
Fed. 934, 952; Morelock v. Hail, 138 
Tenn. 657, 200 SW 519, 520]. 

53. Bouvier L. D. [quot In re Hud- 
son River Electric Power Co., 173 
Fed. 934, 952; Morelock v, Hail, 138 
Tenn. 657, 200 SW 519, 520]. 

54. Bouvier L. D. [quot In re Hud- 
son River Electric Power Co., 173 
Hed, 934,952: U. . Ve, Birieux, 5b. 
Porto Rico Fed. 515, 518; Morelock 
v.. Hail, 138 Tenn. 657, 200.SW_ 519, 
520]. See Indiana Bond Co. v. Ogle, 
22 ind. A. 593,54) NE, 407,408, 72 
AmSR 326 [cit Citizens’ Bank v. 
Nantucket Steamboat Co., 5 F. Cas. 
No. 2,780, 2 Story 16, 53]. 

“The term ‘merchandise’ is usually, 
if not universally, limited to things, 
that are ordinarily bought and sold, 
or are ordinarily the subject of com- 
merce and traffic; and is never ap- 
plied to choses in action, as bank 
bills really are. In truth bank bills 
are ordinarily treated as money or 
currency, and the phrase ‘merchan- 
dise’ is used in contradistinction 
thereto. The fact, that a thing is 
sometimes bought and _ sold is no 
proof, that it is merchandise. A 
bond, an annuity, a legacy, a debt 
due on account, may be bought and 
sold, but no one would assert any 
of these things to be merchandise. 
They would never pass by a grant ot 
merchandise, A sale of all the 
goods and merchandise in a certain 
shop would never be presumed as 
intended to include the personal 
wearing apparel of the owner, al- 
though’ at the time it, mighty.be 
deposited there. Et iS nasacdngthet 
bank bills are often bought and sold; 
that is true; but it does not hence 
follow, that they cease to be currency 
and become merchandise. Their pri- 
mary function, that of currency, 
gives them their common denomina- 
tion, and they are therefore, in the 
ordinary transactions of life, treated 
as money. They may, if not ob- 
jected to, be a good tender in pay- 
ment of a debt. But no person ever 
supposed that merchandise, in the 
ordinary acceptation of the word, 
could be a good tender. In _ short, 
the term ‘merchandise’ is usually 
applied to specific articles, having a 
sensible, intrinsic value, bulk, weight, 
or measure, in themselves; and not 
merely evidences of value, such as 
notes, bills of exchange, checks, poli- 
cies of insurance, and bills of lad- 
ing.’ Citizens’ Bank v. Nantucket 
Steamboat Co., supra. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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as bank bills®® are not merchandise. 


a thing is sometimes bought and sold does not make 
it merchandise,’ the term being limited to things 
which are the subject of sale and commerce.®® While 


live stock does not usually come 


““merchandise,’’>® yet sometimes it may.*° 
one or more of the definitions above given® ‘‘mer- 
include 


chandise’’ has been held to 
meat;°* carriages, wagons, and 


cement ;°* a curricle;® fruit ;°° hardware, china, and 
glassware ;°" horses;°7“ household furniture ;** lum- 
ber kept for sale in a lumber. yard;*® medicines ;"° 
pine logs kept for sale;74 placer gold;7? silver 
dollars;** stock and shares in incorporated compa- 


nies;** ties, poles, and posts whi 
sale.7 


other personal effects.** 
Retailer of merchandise. 
chandise by selling it in smaller 


55. Bouvier L. D. [quot In re Hud- 
son River Electric Power Co., 173 
Fed. 934;°°952; Wo Ss1 vi. Birieux, 5/5 
Porto Rico Fed. 515, 518; Morelock 
v. Hail, 138 Tenn. 657, 200 SW 519, 
520]; Citizens’ Bank v. Nantucket 
Steamboat Co., 5 F. Cas. No. 2,730, 2 


Story 1,653. See Sewall v. Allen, 6 
Wend. (N. Y.) 335, 351. 
“Real property, ships, money, 


stocks, and bonds are not merchan- 
dise, nor are notes or other mere 
representations or measures of ac- 
tual commodities or values.” Cen- 
tury D. [quot U. v. Birieux, 


supra]. 
Bonds are not included within 


fa] 
the term.-—-Indiana Bond Co. v. Ce 
7 
AmSR 326. 


22 Ind. A. 593, 54 NE 407, 408, 

56. In re Hudson River Electric 
Power Co., 1738 Fed. 934, 952. 

57. Bouvier L. D. [auot U. S. v. 
Birieux, 5 Porto Rico Fed. 515, 518; 
Morelock v. Hail, 138 Tenn. 657, 200 
SW 519, 520]; Citizens’’ Bank: ‘Vv. 
Nantucket Steamboat Co., 5 F. Cas. 
2.730, 2 Story 16 [quot In re Hudson 
River Electric Power Co., 173 Fed: 
934, 952]; Van Patten v. Leonard, 
55 Iowa 520, 525, 8 NW 334. 


58. Van Patten v. Leonard, supra. 

59. Brown v. U. S., 298 Fed. 177. 
See Jewell v. Sumner Tp., 113 Iowa 
47, 51, 84 NW 973. 

60.) ‘Brown “vy 'U. 2S. )298 Fed. 
B Lelie 

[a] “Horses may not be usually 


included in the term ‘merchandize;’ 
but being objects of trade and com- 
merce, they may be called merchan- 
dize.” U. S. v. One Sorrel Horse, 27 
F: Cas. No. 15,958, 22 Vt. 655. 

61. See supra text and notes 23-36. 

62. Pittsburgh v. Kalehthaler, 114 
Bae 547, 549, 552, 7 A921 

Wy nne v. Pastman, 105 Ga. 

61h 617, 34 SE 737. 

64. Haebler v. New York Produce 
Exch., 149 N. Y. 414, 424, 44 NE 87. 

65. Duplanty v. Commercial Ins. 
CorstAnths, NEP GNM) 21575 

66. Gulfport v. Stratakos, 90 Miss. 
489, 43 S 812, 138 AnnCas 855. 

67. Pittsburgh Ins. Co. v. Frazee, 
107 Pa. 521, 528. 

6714. U. S. v. One Sorrel Horse, 
27. BE. (Cas Not 155953) 9/22 Vt." 655, 
gate Com. v. Keller, 9'Pa..Co. 253, 


25 

ae Sullivan v. Ashfield, 227 Mass. 
24, 116 NE 565, 567. 

69. Washburn v. Oshkosh, 60 Wis. 


453, 460, 19 NW _ 364; Mitchell v. 
Plover, 53 Wis. 548, 550, 11 NW 
27. 

70. State v. Holmes, 28 La, Ann. 


765, 767, 26 AmR 110. 
71. Eagle River v. Brown, 85 Wis. 
76, 78, 55 NW 163. 


On the other hand ‘‘merchandise’’ has been 
held not to include a compass of a steamship;7° 
farm products;** horses;**% insurance;*® linen of a 
farmer ;’® money;*° a platform scale, a corn sheller, 
or a bean seale;*+ a stallion;5* wearing apparel, or 


One who deals in mer- 


56 


The fact that 


within the term 
Within 
not 
butchers’ 
other vehicles;°* 


ch are kept for 
“merchant, ”’ 


ing.* 


buyer.® 


[§ 2] B. As a Noun'—1. In General. 
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he buys,—generally with a view to profit.*+ 

Other phrases: 
chandise,’’®> ‘‘engaged in merchandise business, 
““oeneral merchandise,’’®? ‘‘lawful merchandise,’’® 
‘‘merchandise, goods, wares and chattels, 
chandise, machinery, and animals,’’®® ‘‘merchandise 
in existence,’’®? 
‘“stock of merchandise in bulk,’’®? ‘‘such stocks of 
merchandise,’’*4 ‘‘the trade of merchandise,’’®® ‘‘to 
regulate the sale of merchandise in bulk.’’®6 

[§ 3] C. As a Verb. To trade or traffic in what- 
ever is usually bought or sold in trade or market, 
or by merchants.®* 

MERCHANDISE BROKER.** 

MERCHANT.* 


“fAny article of imported mer- 
1986 


989 66 er 


““stock of merchandise,’’®? 


[§ 1] A. In General. The word 


while somewhat general,t is neither 
vague” nor uncertain.® 


It has a well defined mean- 


Strictly, a 


By extension,’ a dealer in goods, wares, 


and merchandise, who has the same on hand for 


quantities than 


~~ 
72. Six Parcels of Placer Gold v. 


U.S... 8 Ariz. 389, 76> P 473, 4%): 

73. U.S. v. Britton, 24 F. Cas, No. 
14,650, 2 Mason 464, 470. 

74 Tisdale v. Harris, 20 Pick. 


(Mass.) 9, 13. 


75. Torrey v. Shawano County, 79 
Wis. 152, 155, 48 NW. 246, 

76. U.S. v. Fry, 48 Fed. 713, 714. 

77. Com. v. Gardner, 133 Pa. 284, 
ea 19 A 550, 19 AmSR 645, 7 LRA 

77%. Jewell v. Sumner Tp., 113 
Iowa 47, 57, 84 NW 973. 

78. Harris v.’Com., 113 Va. 746, 


73 SE 561, 38 LRANS 458, AnnCas 
1913E 597. 
{a] Insurance is not an article of 


merchandise or manufacture, or one 
of the necessaries of life, within the 
laws against engrossing, prohibiting 
combinations among dealers in mer- 
chandise or manufacture or neces- 
saries of life. Harris v. Com., 113 
Va. 746, 73 SE 561, 563, 38 LRANS 
458, AnnCas1913H 597 


79. Dyott v. Letcher, 6 J. J. 
Marsh. (Ky.) 541, 543. 
80. Kuter v. Michigan Cent. R. 


Co., 14 F. Cas. No. 7,955, 1 Biss. 35, 
38 


Sl. Kent v. Liverpool: ete.) | Ins; 
Co., 26 Ind, 294, 297, 89 AmD 463. 

$2. Myers v. Moulton, 71 Cal. 498, 
502, 12 P 505. 

83. The Marine City, 6 Fed. 413, 
415. 


84 Bouvier L. D. [quot State v. 


Lowenhaught, 11 Lea (Tenn.) 18, 
14]; U. S. v. Mickle, 26 F. Cas. No. 
15,768, 1-Cranch C. C. 268. 


85. See Any p 234 § 6 text and 
note 48. 

86. Sabin v. Chrisman, 79 Or, 191, 
195, 154 P 908. 

87. See General § 3 text and note 
64, 

88. See Lawful 36 C. J. p 969 text 
and note 86. ‘ 

89. U.S. v. Sischo, 262 Fed. 1001, 
1005. 

80. Boston Tax Collector vy. Ris- 
ing Sun St. Lighting Co., 229 Mass. 
494, 118 NE 871, 872; Tobey v. Kip, 
214 Mass. 477, 101 NE 998. 

91. Blackwood v. Cutting Packing 
Co., 76 Cal. 212, 18 P 248, 9 AmSR 
199 (includes future crops of fruit). 

92. Raleigh Tire, etc., Co. v. Mor- 
ris, 181 N. C. 184, 106 SE 562, 564; 
Swift v. Tempelos, 178 N. C..487, 490, 
101 SE 8, 7 ALR 1581 (‘The words, 
‘stock of merchandise,’ in our stat- 
ute are used in the common and or- 
dinary acceptation of those terms, 
and mean the goods or chattels 
which a merchant holds for sale, and 
are equivalent to ‘stock in trade,’ as 
ordinarily used and understood 
among merchants and tradesmen’’). 


sale and present delivery;* a dealer in merchan- 
dise;® any dealer or trader;!° anyone who is en- 


$3. Smith v. Boyer, 119 S. C. 176, 
112 SE 71, 74. 

94. Jewell v. Sumner Tp: Sih3 
47, 84 NW 973, 975. 

Dillard v. Dugger Grocery Co., 
. Civ. A.) 232 SW 360, 361. 


96. Wright v. Hart, 182 N. Y. 330, 
75 NE 404, 406, 2 LRANS 338, 3 
AnnCas 263. 


97. Webster D. [quot Ellis 
Com., 186 Ky. 494, 217 SW 368]. 

98. See Brokers § 6. 

99. “Merchant caste” see Caste 11 
Cc. J. p 27 note 91 fa]. 

1. Waukon v. Fisk, 124 Iowa 464, 
100 NW 475, 477. 

2. Waukon vy. Fisk, supra. 

3. Waukon v. Fisk, supra. 

4 Jewell v. Sumner Tp., 113 Iowa 
47, 84 NW 978, 975. 

5. As used in the Chinese Exclu- 
sion Act see Aliens § 90. 

“Dealer” dis shed see Dealer 
17 C. J. p 1156 note 93 [bl]. 

Compared with and distinguished 
from “hawker” or “peddler’ see 
Hawkers and Peddlers § 6. 

6 Kinney L. D. [quot Kansas 
City v. Lorber, 64 Mo. A. 604. 608]. 

7 Kinney L. D. [quot Kansas 
City v. Lorber, supra. 

[a] Defined by  statute.— Tom 
Hong v. U.'S., 193 Us S. 517, 520,24 
SCt 517, 48 is ed: 172; American 
Steel, ete., Co. v. Speed, 192 U.S. 500, 
24 SCt 365, 366, 48 L. ed. 5388; U. sy 
v. Lung Hong, 105 Fed. 188, 139° 
U. S. v. Wong Lung, 103 Fed. 794: 
U. S. v. Pin Kwan, 100 Fed. 609. 610, 
40 CCA 618; Mar Bing Guey v. U. S., 
97 Fed. 576, 578; U. S. v. Wong Ah 
Gah, 94 Fed. 831, 832; U. S. v. Yong 
Yew, 83 Fed. 832, 837; In re Chu Poy, 
81 Fed. 826, 828; Wong Fong v. U. S., 
77 Fed.-168, 169, 23 CCA 110 [rev 71 
Fed. 283]; U. S. v. Loo Way, 68 Fed. 
475, 478; Lai Moy v. U. S., 66 Fed. 
955, 956, 14 CCA 283; U. S. v. Wong 
Ah Hung, 62 Fed. 1005, 1006; Lee 
Kan v. U. S., 62 Fed, 914, 915, 10 
CCA 669; In re Quan Gin, 61 Fed. 
395, 397; Canton v. McDaniel, 188 
Mo. 207, 86 SW_1092, 1096; State. v. 
Whittaker, 33 Mo. 457, 459 [quot 
Kansas City v. Ferd Héim Brewing 
Co.,'98' Mo. A,‘ 590, 593,73 SW 302]; 
Whitaker vy. Rafferty, 38 Philippine 
508, 509; American Book Co. v. Shel- 
ton, 117 Tenn. 745, 100 SW 725, 726; 
American Steel, etce., Co. v. Speed, 
110 Tenn. 524, 539, 75 SW 1087, 100 
AmSR' 814; Galveston County v. 
Gorham, 49 Tex. 279, 285. 
hha White v. Com., 78 ‘Va. 484, 

9. Kinney L. D. [quot Kansas 
City v. Lorber, 64 Mo. A. 604, 608]. 

10. Imperial D. [quot Merchant 
Banking Co. v. Merchants’ Joint 
Stock Bank, 9 Ch. D. 560, 565]. 


Vv. 
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gaged in the purchase and sale of goods;1! a person 
engaged in buying and selling merchandise at a 
fixed place of business;!* a person engaged in’ the 
sale, barter, or, exchange of personal property of 
whatever character ;'* a person who buys and sells 
commodities as a business and for profit;'* espe- 
cially, one who has a place of sale and stock of 
goods;'® a person who buys goods to sell again;'° 
a person who is engaged in a business requiring the 
purchase of articles to be sold again, either in the 
same or in an improved state;7 a trader;}® a traf- 
ficker ;1® one who buys and sells commodities as a 
business and for profit;?? one who buys and sells 
goods, wares, and merchandise of all or any kind 
and character ;?4 one who buys and trades in any- 
thing ;?2 one who buys goods to sell again;** one 
who buys or sells goods or commodities ;?4 one who 
buys to sell, or buys and sells;*° one who carries on 
trade or trafficks ;26 one who deals in the purchase 
of “goods; ;°* one who has a place of sale and stock 
of goods ;** one who is engaged in buying and selling 


11. Webster D. [quot Cedar Falls 
Les Gentzer, 123 Iowa’‘670, 99 NW 561, 

2]. 

12. Singh v. Insular Collector of 
Customs, 38 Philippine 867, 874. 

13. Molina v. Rafferty, 37 Philip- 
pine 545, 549. 


14. Standard D. [quot ae ave 


Byers, 189 (Cal. 665, 209 557, 
559; ; 

15. Standard D. [quot Phillips v. 
Byers, supra]. 


16. Webster D. [quot Kansas 
City v. Lorber, 64 Mo. A. 604, 608; 
Torrey v. Shawano County, 79 Wis. 
152, 155,-48 NW 246]; Jewell —v. 
Sumner Tp., 113 Iowa 47, 49, 84 NW 
973; Campbell v. Anthony, 40 Kan. 
652, 654, 20 P..492; Merchants’, etc., 
OU Cor Ve Seeligson, 4 Tex. A, Civ. 
Gas. § 206, 45. SW~.712. 

17. Wakeman v. Hoyt, 28 He Cas: 
No. 17,051. 

18. Kinney L. D. [quot Kansas 
City v. Lorber, 64 Mo. A. 604, 608]; 
Standard D. [quot Phillips v. Byers, 
189 Cal. 665, 209 P 557, 559); Web- 
ster D. [quot In re Jupp, 274 Fed. 
494, 495; Cedar Falls v. Gentzer, 123 
Iowa 670, 99 NW 561, 562; Hetterman 
v. Oil Well Supply Co., 185 Ky. 290, 
214 SW 923, 924; Crater v. Deemer, 
4 Pa. Co. 375, 378; Hein v. O’Connor, 
(Tex. A.) 15 SW 414]; Webster Int. 
D. [quot Waukon y. Fisk, 124 Iowa 
464, 100 NW 475, 476]; In re Rags- 
dale, 20 F. Cas. No. 11,530, 7 Biss. 
154, 155 [cit Bouvier L. D.; Burrill 
L. D.; Webster D.]. 

19. Webster D. [quot In re Jupp, 
274 Fed. 494, 495; Cedar Falls v. 
Gentzer, 123 Iowa 670, 99 NW 561, 
562; Hetterman v. Oil Well puppy 
Co., 185 Ky, 290, hes SW 928, 924; 
Crater v. Deemer, 4 Pa. Co. 375, 378; 
Hein v. O’Connor, (Tex. A.) 15 SW 
414]; Webster Int. D. [quot Waukon 
v. Fisk, 124 Iowa 464, 100 NW 475, 
476]; Merchants’, etc,, Oil Co. v. 
Seeligson, 4 Tex. A. Civ. Cas. § 206, 
15 SW 712. 

20. Rex v. Wells, 24 Ont. L. 177, 
80, 2 OntWN 1232, 19 OntWR 452, 
18 CanCrCas 3877. 

21. Com. v. Payne Medicine Co., 
138 Ky. 164, 127 SW 760, 763. 

22. Jacob L. D. [quot Lansdale v. 
Brashear, 3 TT. Ee Mon. (Ky.) 330, 
834; State v... Smith, 5 Humphr. 
(Tenn.) 393, ES See Jewell v. 
Sumner Tp., 113 Iowa 47, 49, 84 NW 
978; Norris, v. Com., 27 Pa. 494, 496. 

23. Webster D. [quot In re Jupp, 
274 Fed, 494, 495; Cedar Falls v. 
Gentzer, 123 Iowa 670, 99 NW 561, 
562; Hetterman vy. Oil Well Supply 
Co., 185 Ky. 290, 214 SW 923, 924]; 
Farmers, ete., Nat. Bank v. Hanna- 
man, 115 Kan. 370, 228 RP 478, 479. 

24. Webster D [quot Peo. v. Can- 
tor, 119 Mise. 355, 196 NYS 514, 515]. 


MERCHANT 


25. Kinney L. D. [quot Kansas 
City v. Lorber, 64 Mo. A. 604, 608]. 

26. Webster D. [quot Hetterman 
v. Oil Well Supply Co., 185 Ky. 290, 
214 SW 923, 924]. 

[a] Similar definition—“Oné who 
carries on trade, or traffic.” Webster 
Nghe In re Jupp, 274 Fed. 494, 


27. Kinney L. D. [quot Kansas 
City v. Lorber, 64 Mo. A. 604, 608]. 

28. Rex v. Wells, 24 Ont. Ee: 1%, 80, 
2 OntWN 1232, 19 OntWR 452, 18 
Can@r@acmsiie = 

29. Bacon v. Cannady, 144 Ga. 
293, 86 SE 1083, 1085. 

30. Century D. [quot In re Hud- 
son River Electric Power Co., 173 
Fed. 934, 953; Cedar Falls v. Gentzer, 
123 Iowa 670, 99 NW 561, 562; Carr 
Vv. Riley, 198" Mass: 770; 84 NE 426, 
428; Kansas City v. Lorber, 64 Mo. 
A. 604, 608]. 

31. Webster D. [quot In re Jupp, 
274 Fed, 494, 495; Crater v. Deemer, 
4 Pa. Co. 375, 378; Hein v. O’Connor, 
(Tex, A>) 15 3S Wee 41 4= i Torrevies we 
Shawano County, 79 Wis. 152, 155, 48 
NW 246]; Cedar Falls y. Gentzer, 
123 Iowa 670, 99 NW 561, 562; Camp- 
bell v. Anthony, 40 Kan. 652, 654, 20 
P 492; Minneapolis, ete, El. & 
Clay County, 60 Minn. 522, 524, 63 
NW 101; Merchants’, etc., Oil Co. sxe 
Seeligson, 4Tex,. A.) Civ: Case § 2.06; 
15 SW 712. 

[a] Similar definition.—‘“Any one 
who is engaged in the purchase and 
selling of goods.’ Webster D. [quot 
Hetterman vy. Oil Well Supply Co., 
185 Ky, 290, 298, 214 SW 923). 


32. Com. v. McGeorge, 9 B. Mon. 
C6.) 8, 54. 

33. Bouvier L. D. [quot Brown v. 
Com... 938 Va, 366, —s608 36 5Sh 485) 


(quot Standard Oil Co. v, Fredericks- 
burg, 105 Va. 82, 52 SE 817, 820)]; 
In re San Gabriel Sanatorium Co., 
95 Bed. 271, 273; Jewell v. Sumner 
Tp., 113 Towa 47), 49, 84 eNWe 973 
[quot Waukon yv. Fisk, 124 Iowa 464, 
100 NW 475, 476]. 

34. Webster D. [quot Peo. v. Can- 
tor, 119. Mise. 355, 196 NYS 514, 515]. 

35. Cole v. Com., 8 Dana (Ky.) 
31, 32 [cit 5 Comyns Dig. p 68]. 

36. In re Cameron Town Mut. F., 
ete; Sins. ‘Co® G96 aiied. e745 Gree Onsn te 
AmBankr 372. 

fa] “All persons who keep for 
sale and sell any kind of chattel 
property at a fixed place are mer- 
chants.”” Washburn vy. Oshkosh, 60 
Wis. 453, 455, 19 NW 364. 

[b] The term includes those only 
who traffic, in the way of commerce, 
by importation or exportation, who 
carry on business by way of emption, 

vendition, barter, permutation, or 
exchange, and who make it their liv- 
ing to buy and sell by a continued 


goods, wares, or merchandise for gain or profit ;?° 
one who is engaged in the business of buying com- 
mercial commodities, and selling them again, for 
the sake of profit;?° one who is engaged in the 
purchase and sale of goods;*+ one who is really 
engaged in the business 
business is to buy and sell merchandise ;3* one who 
trafficks,?4 by way of buying and selling or bartering 
goods or any merchandise;*° one who traffics in, or 
who buys and sells, goods and commodities ;*° one 
who traffics or carries on trade.** 

[§ 3] 2. Wholesalers and Retailers; 
Trade.*8 Formerly ‘‘merchant’’ seems to have been 
applied to wholesalers only,*® and the term is usu- 
ally defined as especially one who buys and sells 
in quantity or by wholesale;*#? one who traffics or 
carries on trade, especially upon a large scale ;*1 
generally a trader in a large way;*? one who traffies 
on a large, scale, ‘especially with foreign countries.** 
In modern usage in this country, the term may ap- 
ply to a retailer.*4 


of a trader;?2 one whose 


Foreign 


Accordingly the term has been 


vivacity or frequent negotiations in 
the mystery of merchandise. Dyott 
pe pee oe 6 J. J. Marsh. (Ky.) 541, 

37. Farmers’, ete., Nat. Bank v. 
Hannaman, 115 Kan. 370, 223 P 478, 
479; Campbell v. Anthony, 40 Kan. 
652, 654, 20 P 492; Kansas City v. 
Vindquest, 36 Mo. A. 584, 588; Mer- 
chants’, etc., Oil Co. v. Seeligson, 4 
Tex. A, Civ. Cas. § 236, 15 SW 712. 
See JosSelyn v. Parson, L. R. 7 Exch. 
127, 129 (“One understands a mer- 
chant of or in any merchandize to be 
a merchant of that merchandize gen- 
erally. A wine merchant deals in 
Wine generally, port, sherry, claret, 
champagne, etc.—He need not deal in 
every wine’’). 

33. Wholesale and retail 
chants defined see infra § 13. 

39. State v. Fleming, 24 N. D. 593; 
140 NW 674, 675 

a Century D. 


mer- 


[quot In re Hud- 
son River Hlectric Power Co., 173 
Red) 934, .95385-Carn Vai Ailey, Fh98 
Mass. 70, 84 NE 426, 428]; Farmers’, 
etc., Nat. Bank v. Hannaman, 115 
Kan. 370, 223 P 478, 479. 

41. Webster D. [quot Cedar Falis 
v. Gentzer, 123 lowa 670, 99 NW 561, 


562]. 

42. Rex v. Wells, 24 Ont. L. 77, 
80, 2 OntWN 1232, 19 OntWR 452, 
18 CanCrCas 377. 

43. Webster Int. D. [quot Waukon 
v. Fisk, 124 Iowa 464, 100 NW 475, 
476]. 

“A merchant is described in the 
Oxford dictionary aS one whose oc- 
cupation is the purchase and sale of 
marketable commodities for profit, 
but from an early period restricted 
to wholesale traders and especially 
to those having dealings with for- 
eign countries.’”’ Barthels v. Peter- 
son, 24 Man. 794, 795. 

“At merchant’s risk” see At § 11 
text and note 76. 

44. State v. Fleming, 24 N. D. 593, 
140 NW 674, 675 (‘‘Formerly the 
word seems to have applied to whole- 
salers only; but we vake it that this 
was with reference to the conduct of 
business in England, and perhaps in 
the early days of this country, when 
the man who is now designated as a. 
retail merchant was, and in some 
places still is, called a shopkeeper. 
It then served to distinguish between 
the wholesaler and the retailer; but 
under modern usage in this country, 
and certainly in this state, such dis- 
tinction is no longer maintained. 
The man who runs a retail store is 
not commonly spoken of here as a 


shopkeeper, but rather as a mer- 
chant’). 
[a] Contrasted with the term 


“tradesman,.”—-In re Cote, 6 F. Cas. 
No, 3,267, 2 Lowell 374, Cole 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


Ww { 


defined as one who carries on a retail business ;*° 
one who keeps a store or shop for the sale of 
goods ;#® a shopkeeper ;47 a storekeeper.*® 


[§ 4] 3. Buying and Selling; 


While it has been said that one would be a mer- 
chant if his business consisted in buying without 
selling,*® and he might be a merchant by simple 
selling,°° from the usual definitions given to the 


45. Webster New Int. D. [quot 
State v. Fleming, 24 N. D. 593, 140 
NW $674, 675]. 

46. Webster Int D. [quot Wau- 
kon vy. Fisk, 124 Iowa 464, 100 NW 
475, 476]. 

47. Century D. [quot Carr v. 
Riley, 198 Mass, 70, 84 NE 426, 428]; 
Webster Int. D. [quot Waukon v. 
Fisk, 124 Iowa 464, 100 NW _ 475, 
476]; Webster New Int. D. [quot 
State v. Fleming, 24 N. D. 593, 140 
NW 674, 675]. 

[a] “At a very early period the 
term ‘merchant’ was very liberally 
construed—it was held to include 
shopkeepers.” Buckley v. Barber, 6 
Exch. 164, 180, 155 Reprint 498. 

{[b] “Shopkeeper” compared. — 
“What is true of a merchant is true 
of a shopkeeper; for whether a per- 
son who buys and sells commodities 
as a business is one or the other 
depends on the extent—not on the 
character—of his business. If his 
business is large, he is a merchant; 
if small, he is a shopkeeper. ... In 
short, a person who buys and sells 
commodities, not occasionally, but as 
a business, is either a merchant or a 
shopkeeper.” White Mountain Fur 
Co. v. Whitefield, 77 N. H. 340, 342, 
STA 87.0" 

48. Century D.. {quot Carr -v. 
Riley, 198 Mass. 70, 84 NE 426, 428]; 
Webster New Int. D. [quot State v. 
ea 24 N. D, 593, 140 NW 674, 

(54. 
{a] All sorts of traders including 
merchant adventurers are embraced 
in the term. London vy. Wilks, 2 
Salk. 445, 91 Reprint 386 [cit Ham- 
mond y. Jethro, 2 Brownl. & G. 97, 
99, 123 Reprint 836]. 

{b] “fhe description ‘hotel-keep- 
er’ is a well known one in this coun- 
try and has a meaning distinct from 
that of a merchant or _ trader.” 
a Abas v. Peterson, 24 Man. 794, 
796. 

49. In re Cameron Town Mut. F., 
ete.,. Ins. Co:,.96, Fed. 756, 757 [quot 
U. S. v. Laxa, 36 Philippine 670, 678]. 

50. In re Cameron Town Mut. F., 
etc., Ins. Co., supra. [quot U. Sz. v. 
Laxa, supra] (‘it is not necessary 
that the person who sells such prop- 
erty should previously have bought 
it, in order that he may be consid- 
ered a merchant’), 

“Under our law, whatever may be 
the usual conception of a merchant, 
buying and selling are not essential; 
to sell only is sufficient.” Molina v. 
Rafferty, 37 Philippine 545, 551. 

“The word, ‘merchants’ must re- 
ceive its most extended meaning, and 
include all persons who keep for 
sale and sell any kind of chattel 
property at a fixed place.’ Mitchell 
v. Plover, 53 Wis. 548, 550, 11 NW 27 
[quot Washburn y. Oshkosh, 60 Wis. 
453, 19 NW 364]. 

51. See supra § 2. 

52. State v. Fleming, 24 N. D. 593, 
140 NW 674. 

53. State v. Fleming, supra. 

54. Hall v. Cooley, 11 F. Cas. No. 
5,928; State v. Fleming, 24 N. D. 593, 
140 NW 674. 
fa] “The fundamental idea con- 
veyed by the word ‘merchant’ is one 
who buys and sells merchandise.” 
Dell Rapids v. McShane, 37 S. D. 86, 
89, 156 NW 789. 

[b] “A person who retails apples 
of his own production is not a mer- 
chant...... «» He. is-no more, a; mer- 
chant than is the farmer who brings 
eges and butter to his town custom- 
ers.” Dell Rapids v. McShane, 387 
S. D...86,.89, 156. NW. 789. 

[c] “The business of an under- 


MERCHANT 


Store or Shop. 


taker is not the business of a mer- 


chant or trader. It would come 
nearer being a profession than a 
trade. An undertaker sells nothing 


except his skill in preparing dead 
bodies for burial and attending their 
interment.” Sayers v. Doak, 127 
Miss., 216,232, 89.S' 917. 
55. See infra text and note 67. 
56. White Mountain Fur Co. v. 


Whitefield, 77 N. H. 340, 342, 91 A 
870; State v. Smith, 5 Humpbhr. 
(Tenn.) 398, 396 [quot Jewell v. 


Siees Tp., 113 Iowa 47, 49, 84 NW 
7 


“Was it a merchant or shopkeeper? 
By a merchant, as that term is ordi- 
narily used, is intended a person 
whose business or occupation is’ buy- 
ing and selling commodities. Al- 
though every merchant buys and 
sells commodities, the converse of 
this proposition is not true; for but 
very few of those who buy and sell 
commodities are merchants. Every 
producer buys and sells commodities, 
but producers are not merchants 
within the ordinary meaning of that 
term. On the one hand, they buy 
commodities to use in their business, 
while merchants buy them to sell 
again. On the other hand, they pro- 
duce, while merchants buy, the com- 
modities they sell. In a word, they 
produce commodities, and merchants 
deal in them.” White Mountain Fur 
Co, v. Whitefield, supra. 

[a] “An inn-keeper may think it 
a matter of convenience to his guests 
and a source of profit to himself to 
become to some extent a merchant. 
In many, if not all, large hotels, 
there are stalls or stands where mer- 
chandise is sold. As to this, the inn- 
keeper has become a merchant or 
trader. He is, as to these adjuncts 
to his inn-keeping, subject to all the 
laws applicable to merchants and 
traders, and enjoys no immunity be- 
cause he is also an inn-keeper.” Rex 
v. Wells, 24 Ont. L. 77, 80, 2 OntWN 
1232, 19 OntWR 452, 18 CanCrCas 
377 


[b] “The restaurant-keeper may 
supply meals and refreshments. The 
refreshments may be either food or 
drink or both—and I can see no rea- 
son why he may not sell a cigar as 
an incident to a meal; but it is of the 
essence of his calling that what he 
sells is sold for consumption on the 
premises. He may on week days 
have an ancillary or collateral busi- 
ness as a merchant and trader, and 
sell, as merchandise, candy, cigars, 
etce., ete.; but, as to this, he is a mer- 
chant or trader.” Rex v. Wells, 24 
Ont. 1a 1 esd, 2 OntwwnN, 12732 c9 
OntWR 452, 18 CanCrCas 377. 

[c] “Wery few farmers purchase 
stock for immediate consumption or 
use. They buy it to feed and fit for 
the market, and ultimately to sell; 


~but this does not, to our mind, make 


them merchants. True, the ultimate 
object is sale, but not sale in the 
condition in which they buy. They 
buy primarily with the purpose of 
feeding and preparing for the mar- 
ket. Immediate sale is not contem- 
plated or expected. There are, it is 
true, persons who trade and traffic 
in live stock the same as in ordinary 
merchandise, but they are not feed- 
ers. They feed simply to preserve 
life and flesh, not to add to the 
avoirdupois. They purchase with a 
view to immediate sale. The ordi- 
nary stock raiser buys, not for im- 
mediate sale, but to derive a profit 
from the produce that he feeds his 
stock. There is a manifest differ- 
ence between a stock merchant or 


[40 C.J3.] 645 


term>! it would seem that two essentials are neces- 
sary to constitute one a merchant in the ordinary 
meaning of the word,®? namely, that he must buy?* 
and sell,°4 and that he must keep a shop or store 
for that purpose.®® But not every one who buys and 
sells is a merchant.°® 
~not incidentally or occasionally, but habitually, as 
a business,®? for gain or profit.’ The term involves 


A merehant buys and sells 


buyer and a stock feeder.” Jewell 
v. Sumner Tp., 113 Iowa 47, 50, 84 
NW 9738, 974. 

[ad] “A surgeon specialist who 
treats deformities of the body by 
the use of straps and braces made 
according to his measurements 
would not be classed as a merchant 
Simply because he habitually sup- 
plies his patients with the necessary 
apparatus by orders upon the manu- 
facturer, and receives or collects 
payment therefor. Neither would we 
so class a physician who receives a 
commission upon prescriptions filled 
by a pharmacist.” Waukon v. Fisk, 
124 Iowa 464, 467, 100 NW 475. 

fe] “One engaged in running a 
rooming and boarding-house is not a 
merchant, One engaged in the 
business of running a boarding and 
rooming house is not engaged in the 
purchase and sale of merchandise or 
chattels, but is engaged in furnishing 
the traveling public with a tempo- 
rary home and with food. It is true 
that groceries and other merchandise 
are purchased for use in running 
rooming-houses and _ feeding the 
boarders, but the articles are used by 
the roomers, and served to the board- 
ers in a changed form. ... To say 
such a business is that of a mer- 
chant ... is giving those words an 
elasticity of meaning not according 
to common uSage.” State Bank v. 
reels a 163 Ark. 566, 570, 260 SW 


57. Anderson L. D. [quot Kansas 
City v. Lorber, 64 Mo. A. 604, 608]; 
Waukon v. Fisk, 124 Iowa 464, 100 
NW 475, 476 [quot Jewell v. Sumner 
Tp., 113 Iowa 47, 49, 84 NW __ 9738, 
974]; Jewell v. Sumner Tp., 113 Iowa 
47, 49, 84 NW 973. 

[a] Discussion of rule.— “The 
test to determine whether the plain- 
tiff was a merchant or shopkeeper 
... is not to inquire how it got its 
foxes, but why it got them. If its 
business at that time was buying 
and selling foxes, it was a merchant 
or Shopkeeper within this provision 
of the statute. If, however, it was 
not dealing in foxes, but keeping 
them as farmers keep sheep, it was 
not a merchant or shopkeeper, not- 
withstanding it bought its* foxes in- 
tending to sell them and their in- 
crease, either for breeding purposes 
or for their pelts, as might ‘seem 
most advantageous to it.’ If, how- 
ever, it bought them to sell again,- 
or, rather, if its business is dealing 
in foxes, the fact that it breeds them 
does not change the character of its 
business, for in that case breeding 
them is merely incidental to dealing 
in them. The question is: How does 
the plaintiff expect to make its profit, 
by buying and selling foxes, or by 
raising foxes and _ selling them?” 
White Mountain Fur Co. v. White- 
field, 77 N. H. 840, 342, 91 A 870, 

{[b] ‘The legal acceptation of the 
meaning of the word ‘merchant’ is 
one whose business is to buy and 
sell merchandise, and it is held to 
apply to all persons who habitually 
trade in merchandise.” Morris v. 
Com., 116 Va. 912, 920, 838 SE 408. 

58. Century D. [quot In re Hud- 
son River Electric Power Co., 173 
Fed. 934, 953]; In re Jupp, 274 Fed. 
494, 495; Rosenbaum v. Newbern, 118 
Nw Ch 835092, 24. SH 1) 32 SRA 23% 
State v. Smith, 5 Humphr. (Tenn.) 
394, 396 [quot Jewell v. Sumner Tp., 
113 Iowa 47, 49, 84 NW 973]. 

[a] Generally speaking, only 
those who traffic in the way of 
ecommerce, or carry on business by 
way of emption, vendition, barter, 


a 
646 [40 C.J.] 


the idea of dealing with merchandise,°*® of buying 
and selling exclusively articles which are the .sub- 
ject of ordinary commerce.®° So, one who buys 
without selling again®* or who sells without having 
bought,°2 as where one sells products of his own 
labor,®® or who buys and sells exclusively articles 
not the subject of ordinary commerce,"* or who buys 
and sells commercial articles on salary,®® and not 
for profit,°* is not usually termed a ‘‘merchant.’’ 

Place of business. Ordinarily the term contem- 
plates that the merchant is to have a fixed place of 
business.°7 While he may buy in one place and 
sell in another®s he must keep a shop or store for 
that purpose.®® ; 

[§ 5] 4. What Included. The term ‘‘merchant’’ 
embraces all who buy and sell any species of mov- 
able goods for gain or profit.7° 

Persons included. The term has been held to in- 
clude: A banker,’! a butcher,’ a carriage maker,"® 
a distiller,“* an ex-merchant,’> a furniture dealer,” 
members of a firm,’? a hotel keeper,’® an ice 
dealer,”® a livery-stable keeper,®® lumber dealers,*+ 
a lumberyard keeper,®? a manufacturer,** a person 
who keeps -and-sells groceries,** persons who keep 
or handle a stock of goods which they have pur- 
chased outside of the state, and made up into cloth- 


‘ 


permutation, or exchange, and who, 
to make their living, buy and seli by 
a continued assiduity or frequent 


ness aS a 


labor not connected with his busi- 
merchant, ; 
classed as a laborer; his status being 


MERCHANT 


ing and sold upon orders of their customers,** a 
pork packer,®* a private unincorporated commercial 
partnership conducting a banking business,*” a 
produce dealer,’® a saloon keeper,’ a stair builder,*® 
a vendor of fresh meat.°? 

Persons not included. On the other hand, the 
term has been held not to include: An apothecary,®” 
a commercial traveler or drummer,®* a dealer im 
hay and straw,®* a dealer in oil paintings,®® a 
farmer,®® a person who is engaged in farming and 
stock raising,®? a feeder of stock for market,°* an 
insolvent debtor,®® a speculator in stocks,? a steam- 
boat manager,? a stockbroker,* a theatrical man- 
ager,t a vendor of produce from a wagon.° 

[§ 6] 5, Kinds—a. In General. There are various 
kinds of merchants.°® ‘ 

[§ 7] b. Merchants Dormant. Silent partners im 
a firm, that is to say, furnishing capital but not 
actually engaged in managing the concerns of the 
house.” 

[§ 8] c. Lumber Merchants. In the ordinary con- 
versation of business men, men dealing in lumber 
and keeping lumberyards, where lumber is bought 
and sold.® : 

[§ 9] d. Permanent and Transient Merchants. 
Permanent merchants are those who have a perma- 
85. Murray v. State, 11 


(Tenn.) 218, 219. 
86. State v. Whittaker, 33 Mo. 


Lea 


he is to be 


negotiation in the mystery of mer-| manifested by the kind of work he] 457, 459 
chandise, are esteemed merchants.| does.” Chan Gai Jan v, White, 266 87. Brown v. Pike, 34 La. Ann. 
State v. Smith, 5 Humphr. (Tenn,)/ Fed. 869, 871. 576, 578 


393, 396 [quot Jewell v. Sumner Tp., 
113 Iowa 47, 49, 84 NW 973]. 

59. In re Woodward, 30 F. Cas. 
No. 18,001, 8 Ben. 563, 565. To like 
effect Bouvier L. D. [quot Brown v. 


Fed. 934, 953]. 


64. Century D. 
son River Electric Power Co., 


65. Century D. 
son River Electric Power Co., 


[quot In re Hud- 88. 


[quot In re Hud- 


Kansas Lorber, 64 
Mo. A. 604, 608. 

89. In re Sherwood, 21 F. Cas. No. 
12,773, 9 Ben. 66, 67. 


$0. In re Garrison, 10 F. Cas. No. 


Cit yaravs 
173 


su- 


Com., 98 Va. 366, 369, 36 SE 485) pra]. 5,254, 5 Ben, 430. 

(quot Standard Oil Co. v. Fredericks- 66. Century D. [quot In re Hud- 91. St. Joseph v. Dye, 72 Mo. A. 

burg, 105 Va. 82, 52 SE 817, 820)]. son River Electric Power Co., supra]. | 214, 216. 
60. Century D. [quot In re Hud- 67. Brown v. 'Com., 98 ‘Va. 366, $2. Anderson v. Com., 9 Bush 

son River Electric Power Co., 173] 369, 36 SH 485 [cit Bouvier L, D.]. (Ky.) 569, 571. 

Fed. 934, 953]. 68. Minneapolis, etc., El, Co. ‘v. $3. Kansas vy, Collins, 34 Kan. 
61. Century D. [quot In re Hud-| Clay County, 60 Minn. 522, 524, 63] 434, 437, 8 P 865. 

son River Electric Power Co., supra].| NW 101. 94. In re Kimball, 7 Fed. 461, 
62. Century D. [quot In re Hud- “The buying need not be done at] 462. 

son River Electric Power Co., su-| the same place where the sales are 95. In re Chapman, 5 FE. Cas. No. 


pra; State v. Fleming, 24 N. D. 353,| made.” 


State vy. Fleming, 


24 N. 2,601, 9 Ben. 311,312. 


140 NW 674, 675]. 5938, 140 NW 674, 675. 96... Dy ott uv.) dueteher, s Gand..n.- 
{a] “Salesman” distinguished.— 69. State v. Fleming, supra. Marsh. (Ky.) 541, 5438; Lansdale v. 
“The confounding of occupations— 70. In re Jupp, 274 Fed, 494, 495; T. B. Mon. (Ky.) 330, 


that of salesman or manager with 
that of merchant—cannot be accept- 
ed. A merchant is the owner of the 
business; a salesman or manager, a 
servant of it. . Plt eis: “careful sto 
distinguish between the status of a 
merchant and those below that sta- 
tus. A merchant is fixed in it and 
made constant to it by his financial 
interest, a saleSman or manager is 
but an employee, however else he 
may be denominated, and may with- 
draw from his employment at any 
moment of time and become a com- 
petitor in’ the ranks of labor, using 
the word in the sense the law im- 
plies.” Tulsidas v. Insular Collector 
of Customs, 262 U. S. 258, 43 SCt 586, 
67 L. ed. 969. See U. S. v. Gin Hing, 
8 Ariz. 416, 76 P 639, 640. 

63. Century D. [quot In re Hua- 
son River Electric Power Co., 173 
Fed. 934, 953; State v. Fleming, 24 
N. D. 5938, 140 NW 674, 675]. See 
Mar Sing v. U. S., 137 Fed. 875, 877, 
70..CCA. 213. 

“A merchant is a person engaged 
in buying and selling merchandise, 
who during the time does not en- 
gage in the performance of any man- 
ual labor, except Such as is neces- 
sary in the conduct of his business 
as such merchant. . . A merchant 
may therefore do certain labor with- 
out losing his status as a merchant, 
but that labor must be done in and 
about the conduct of his business, 
and be necessary thereto. If he goes 
beyond this, and engages in manual 


Rosenbaum v. Newbern, 118 N. C. 83, 
92, 24 SH 1, 32 LRA 123 [quot Kohl- 
saat v. O’Connell, 255 Ill. 271, 99 NE 
689, 690; State v. Fleming, 24 N, D. 
593, 140 NW 674, 675]. 
71. Lansdale v. Brashear, 3 T. B. 
Mon. (Ky.) 330, 335. 
(Tex. A.) 


72. Hein v. O’Connor, 
15 SW 414. 

73. Wakeman v. Hoyt, 28 F. Cas. 
No. 17,051 


At In re Eeles, 8 I. Cas, No. 
"75. Baldwin v. Rosseau, 2 F. Cas. 
No. 808. 

76. In re Newman, 18 F. Cas, No. 


10,175, 3 Ben. 20, 22. 

one Leavitt v. Gooch, 12 Tex. 95, 
78. Campbell vy, Finck, 2 Duv, 

(Ky.) 107, 108 [cit In re San Gabriel 

Sanatorium Co., 95 Fed, 271, 273]. 


79. Kansas City v. Vindquest, 36 
Mo, A. 584, 588. 

80. In re Odell, 18 F. Cas. No. 
10,426, 9 Ben: 209, '210'' [cit ‘In. ‘re 


San Gabriel Sanatorium Co., 95 Fed. 
271, 273]. But see Hall v. Cooley, 
11 F. Cas, No.-5,928. 


81. Campbell vy. Anthony, 40 Kan. 
652, 654, 20 P 492 [cit Newton v. 
Atchison). 31 Kan: ods" Pp 288) 04.7 
AmR 486). 

82. Mitchell v. Plover, 53 Wis. 


548, 551, 11 NW 27. 
83. State v. Richeson, 45 Mo, 575, 
578. ; 4 
84. Cole v. Com., 


8 Dana (Ky. 
31,32 Ot 


Brashear, 3 
335 


97. In re Ragsdale, 20 F. Cas. No. 
11,530, 7' Biss, 164,255. 

98. ‘Jewell v.' Sumner ‘Tp.,' 113. , 
Iowa 47, 52, 84 NW 973. 

99.’ Ex p. Conant, ‘77 Me. 275, 277, 
52 AmR 759. 

1. In re Marston, 16 F. Cas. No. 
9,142, 5 Ben, 3138, 314; In ré Wood- 
ward, 30 F. Cas, No. 18,001, 8 Ben. 
563, 565. : 

2. In re Merritt, 7 Fed. 853, 854. 

3 2 in’ rere Mossi 7h) * Cas .eNo: 

877. 

4: In re Oriental Soc., 104 Fed. 
975, 5 AmBankr 219; In re Duff, 4 
Fed. 519, 521. } 

5. Brown vy. Com., 98 Va. 366, 371, 
36 SE 485, 

3 


city ordinance. O’Neill v. Sinclair, 
Seesl2 C.J 2 pel at 
“Ttinerant merchant’ defined see 
380. See London vy. Wilks, 2 Salk. 
8. Mitchell v. Plover, 53 Wis. 548, 


ac Com.’ "vy. ‘Hdson,,"2' Pat Co. °377, 
[al “Grain merchant” defined by 

158 Ill, 525, 39 NE 124, 125: 
“Commission merchant” defined 
“Forwarding merchants’” defined 

see 26 C. J. p 1002. 

Angra 33 C. J. p 831 text and note 
7. Com. v. Edson, 2 Pa. Co. 377, 

445, 91 Reprint 386. See also Part- 

nership [30 Cyc 397]. 

11 NW 27, 28. See Hall v. Cooley, 

ae F, Cas. No. 5,928, 3 NYLegObs 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


 pBphemia os Prt oe 
| MERCHANT—MERCHANTABLE 


nent “place of business,® and transient merchants are 
transitory or temporary traders, who have no in- 
tention of locating permanently.?° 

(§ 10] e. Merchant Resident. 
tains a ‘‘stand,’’ 
of business.?! 

[§ 11] f. Sample Merchant. One who sells, or 
offers to sell, any description of goods, wares, or 
merchandise by sample, card, description, or other 
representation, verbal or otherwise, or who acts as 
agent for the sale or collection of orders by sample 
or description list.!? 

[§ 12] g. Traveling Merchants. Those who, al- 
though they may have a fixed warehouse of supplies, 
yet do not confine the conduct of their business to 
any certain place.1® 

[§ 13] h. Wholesale and Retail Merchants. As a 
general rule, wholesale merchants deal only with 
persons who buy to sell again,’* while retail mer- 
chants deal with consumers.'® 

[§ 14] C. As an Adjective’°—1. In General. Of, 
pertaining to, or employed in, trade or merchandise; 
of or pertaining to the mercantile marine; commer- 
cial; composed of merchants.** 

{§ 15] 2. Merchant Adventurers. 


One who main- 
as it is called, a permanent place 


Such who en- 


9 State v. Parr, 109 Minn. 147, | 550. 
150,.123 NW 408, 134 AmSR 759. (f] 

10. State v. Parr, supra (“This | cluded.—State 4 
distinction is marked, and is deter-| 740, 105 NW 32 
mined by the manner in which the fe] 


selling of goods is conducted’). 

[a] ““fransient merchant’ is .. ./; Bristow, 
placed in contrast with the perma- | 200 
nent merchant ... the definition... 
{intends] to distinguish the tran- 
sient merchant from the permanent 


from “hawker” 


A traveling salesman not in- 
Nelson, 
328. 

A eraveling solicitor for a 
corporation not included.—State v. 
131 Iowa 664, 109 NW 199, 


Compared with and distinguished 


Hawkers and Peddlers § 5. 


[4G G, Jul) 647: 


gage in hazardous enterprises, as risks at sea.1® 


[§ 16] 3. Merchant Appraiser. An expert se- 
lected, as an emergency arises, on the request of 
an importer of goods for reappraisal, to reappraise 
goods imported, about which there is a dispute be- 
tween the revenue department of the government 
and the importer as to the amount of tariff taxes 
that should be assessed thereon;1® a person ap- 
pointed by a customs collector to be associated with 
one of the general appraisers for the purpose of 
instituting a reéxamination of merchandise im- 
ported.?° 

[§ 17] 4. Merchant Ship.2t. A ship that is en- 
gaged in carrying trade in connection with trade 
and commerce.?? 

MERCHANTABILITY.” 

MERCHANTABLE.** A term difficult,?> if not 
unpossible,?® of inflexible definition, its meaning de- 
pending upon the conditions and circumstances sur- 
rounding each case,?? and also on whether the 
article to be dealt in is susceptible of a fixed and 
uniform standard,?* or is of a variable nature.*® 
‘Merchantable’’ is commonly used in sales in de- 
seribing the grade or quality of the thing sold.*° 


; (‘A merchant ship must be a ship 
that is engaged in a carrying trade 
in connection with trade and com- 
merce, and not merely engaged in 
the transportation of such goods as 
may be necessary for repairs of ca- 
ble lines of a privately owned con- 
cern, and which goods are not de- 


128 Iowa 


merchant—that is, the transient mer- 
chant is a merchant who engages in 
the sale of merchandise at a place 
temporarily, not intending to become, 
and not becoming, a permanent mer- 
chant of such place. It follows from 
this that it is not only the fact of 
selling merchandise, but the inten- 
tion or fact of not becoming a per- 
manent merchant, that identifies the 
transient merchant, and that in 
either case he must be a merchant. 

A transient merchant, within 
the meaning of the statute referred 
to, is a merchant who sells merchan- 
dise temporarily at a place in this 
state without intending to become, 
and without becoming, a permanent 
merchant of such place. Buying is 
an essential element; but the buying 
need not be done at the same place 
where the sales are made.” State v. 
eee; 24. N. D. 593, 140 NW 674, 
675. 

[b] The term “transient mer- 
chant” relates rather to the business 
carried on than to the residence of 
the merchant, and whether a mer- 
chant shall be deemed transient de- 
pends upon the kind of business 
transacted, the place where it is 
conducted, and the duration or in- 
tended duration thereof. Scranton vy. 
Hensen, 151 Iowa 221, 130 NW 1079; 
Ottumwa v. Zekind, 95 Iowa 622. 64 
NW 646. 58 AmSR 447, 29 LRA 734. 

{c] The word “transient” as used 
in the phrase “transient merchants” 
is a relative term. Waukon v. Fisk, 
124 Iowa 464, 100 NW 475, 477. 

[d] ‘The transient merchant has 
no fixed place of business, but mi- 
grates from town to town, remain- 
ing only long enough to dispose of 
his stock of goods. He is usually a 
stranger in the community where he 
offers his goods and makes his sales, 
and is often wholly irresponsible.” 
Levy v. State, 161 Ind. 251, 259, 68 
NE 172. 

{e] A person who, as agent, 
merely solicits orders for goods for 
his principal, whether by sample or 
otherwise, is not a transient mer- 
chant, trader, or dealer. Wausau v. 
Heideman, 119 Wis, 244, 96 NW 549, 


11... Com. v. Edson, 2) Pa. Co. 377, 
380. See London v. Wilks, 2 
445, 91 Reprint 386. 

12. White v. Com., 78 Va. 484, 485. 

13. Com. v. Edson, 2 Pa. Co. 377, 
380. See London v. Wilks, 2 Salk. 
445, 91 Reprint 386. 

Compared with and distinguished 
from “hawker” or “peddler” see 
Hawkers and Peddlers § 5. 

14. Stroud Jud.,D. [quot State v. 
Scampini, 77 Vt. 92, 59 A 201, 206]. 
To like effeet Reg. v. Pearson, 3 B. 
@-3.25,,21 CanCrCas 33494338 

15. Stroud Jud. D. [quot State v. 
Scampini, 77 Vt. 92, 59. A, 201, 206]. 

16. “Merchant seaman” defined 
see Seamen [35 Cyc 1179]. 

17. Webster New Int. D. 

{a] “Merchant-tailor.”—London v. 
Wilks, 2 Salk. 445, 91 Reprint 386. 

[b] ‘Merchant vessel.”’—(1) “A 
steam-boat for the transportation of 
passengers with their baggage, and 
for carrying small freight, is a mer- 
chant vessel.’’ Denison vy. Seymour, 
9 Wend. (N. Y.) 9, 15. (2) As used 
in Shipping Board Act. The Lake 
Monroe, 250 U. S. 246, 39 SCt 460, 
463; The Norman Bridge, 290 Fed. 
575, 577; The Lake Lida, 290, Fed. 
178, 179; The Impoco, 287 Fed. 400; 
The Nishmaha, 263 Fed. 959, 960. (3) 
See Shipping [36 Cye 12 et seq]. 

18.)> Com.v../ dsonsn2, Pa. Co. 377, 
380. See London y. Wilks, 2 Salk. 
445, 91 Reprint 386. 

19. Auffmordt v. Hedden, 30 Fed. 
3605 0862 «Lafied3s7 Ue S130, 326, 11 
SCt 103, 34 L. ed. 674]. See Hand 
v. Cook, 29 Nev. 518, 92 P 1,10. See 
also Customs Duties § 84 et seq. 

20. Oelberman v. Merritt, 19 Fed. 
408, 409 (he occupies the position of 
a quasi-judicial officer and has been 
aptly described as a legislative ref- 
eree. He is presumed to be, and in 
fact is, the special representative of 
the importer, and, quite naturally, is 
somewhat biased against the govern- 
ment, and will not be permitted to 
testify to his own neglect of duty 
in the appraisement). 


21. See Shipping [36 Cyc 12 et 
seq]. ’ 
22. In re Jupp, 274 Fed. 494, 495 


signed for the general trade’). See 
or “peddler’ see} Procurator in Egypt v. Deutsches 
Kohlen Depot Gesellschaft, [1919] 
Ax Crr2 gi. 
Salk. 23. See Merchantable post this 
page. 
2&4 See Merchandise ante p 641; 


Merchant ante p 643; Sales [35 Cyc 
389, 3938]; Vendor and Purchaser [39 
Cye 1450]. 

“Marketable” synonymous see 
Marketable 38 C. J. p 1267 note 24 [a]. 

25. Darby v. Hall, 19 Del. 25, 27, 
50 A 64; Goldmark v. Simon Bros. 
Co,, (Nebr.) 194 NW 686, 688. 


26. Darby v. Hall, 19 Del, 25, 27, 
50 A 64; Goldmark v. Simon Bros. 
Cox (Nebr.) 194 NW 686, 688. 


[a] “Various terms are used in 
the cases “cited to define the word 
merchantable in the sense in which 
it is to be applied in such cases, 
‘ordinary quality,’ ‘marketable qual- 
ity, bringing the average price,’ ‘at 
least of medium quality or goodness,’ 
‘good, lawful merchandize of suitable 
quality,’ ‘good and sufficient in its 
kind,’ ‘free from any remarkable de- 
fect.” Warner v. Arctic Ice Co., 74 
Me. 475, 478. 

27. Darby V.udtall, -19..Delastby eo, 
50 A 64; Goldmark v. Simon Bros. 
Co., (Nebr.) 194 NW 686, 688. 

[a] Word defined in contract.— 
Where, by a contract in which the 


term “merchantable” is used, the 
word “merchantable” is defined, its 
meaning as so defined, and not its 


ordinary meaning, must be given to 
it. Genet v. Delaware, etc, Canal 
Gor 63. IN. Y..1%8;.L79, 57 NEV297- 

28. Darby..v.. Hall, 19 Del. 25, 27, 
50 A 64; Goldmark vy. Simon Bros. 
Co., CNebr.) 194 NW 686, 688. 

29. Darby v. Hall, 19.Del. 25, 27, 
50 A 64; Goldmark v. Simon Bros. 
Co., (Nebr.) 194 NW 686, 688. 

30. Lee Lumber Co. vy. Hotard, 
122 La. 850, 48 S 286, 287, 129 AmSR 
368. - See Sales [35 Cyc’ 389, 393T; 
Vendor and Purchaser [39 Cyc 1450]. 

{a] “The word ‘merchantable’ is 
usually if not exclusively employed 
in mercantile contracts, and strictly 
speaking signifies the salability of 
merchandise with regard to ‘quality 
or medium quality of goodness,’ ” 
Agnew v. Nelson, 27 Cal, A. 39, 41, 
148 P 819. 


648 [40 C.J.] 


The term is variously defined as fit for market ;*! fit 
for sale;32 of a quality such as will bring the ordi- 
nary market price;** salable;** salable and fit for 
the market;?> sound and undamaged;*® such as 
could be sold in the market at the usual and ordi- 
nary price;*? such as is generally sold in the mar- 
ket;25 such as is usually sold in market;#® such 
as will bring the ordinary price;*® vendible in mar- 


ket.*1 
Phrases: 


’ merchantable 


chantable wood.*® 


MERCHANTABLE TIMBER, LOG, 


BER.°" 
MERCHANTABLE TITLE.°S 


MERCHANT ADVENTURERS.*® 


[b] “he term ‘merchantable’ im- 
ports an article which, when put 
upon the market, will sell at an aver- 
age price to those generally desiring 
to purchase that character of prod- 
uct or mineral, and not such as can 
be sold to a few persons for special 


purposes.”’ Applegate v. Nunn, 
Ky. Op. 275. . 
[c] “In mercantile contracts, the 


term denotes the stableness of the 
goods, and signifies ordinary quality 
or medium quality of goodness, sala- 
bility, ete.’ Ely v. Wichita Natural 
Gas Co., 99 Kan. 236, 247, 161 _P 649 
[quot Cyc]. To like effect Pacific 
Coast El. Co. v. Bravinder, 14 Wash. 
$15, 321, 44 P 544; Riggs v. Arm- 
strong, 23. W. Va. 760, 773. 


31. Webster D. [quot Ely v. 
Wichita Natural Gas Co., 99 Kan. 
236, 161 P 649, 653]. 

cow Black i. D. fauot eblyn vs 


Wichita Natural Gas Co., supra]. 

Bone Black. 017, Di “quot, Shly sv; 
Wichita Natural Gas Co., supra]. 

34. Pacific Coast El. Co. v. Brav- 
inder, 14 Wash. 315, 321, 44 P 544; 
Riggs v. Armstrong, 23 W. Va. 760, 
773. 

35. Great Southern Lumber Co. v. 
Newsom, 129 Miss. 158, 91 S 864, 865; 


Gentilli v. Starace, 59 N. Y. Super. 
449, 458, 14 NYS 764. 
36. Crane v. Roberts, 5 Me. 419, 


420; Great Southern Lumber Co. v. 
Newsom, 129 Miss. 158, 91 S 864, 
865. See Tye v. Fynmore, 3 Campb. 


462, 23 EXRC 440. 

37. Walton v. Black, 10 Del. 149, 
151 [quot Ely v. Wichita Natural 
Gas’ Co.,, 99 Kan. 2386, 161 P 649, 
653 1: 

38. Blake v. Hedges, 14 Ind. 566, 


568; Great Southern Lumber Co, v, 
Newsom, 129 Miss. 158, 91 S 864, 865. 
39. Webster OD. {quot Ely v. 
Wichita Natural Gas Co., 99 Kan. 
236, 161 P 649, 653]. 
40. Webster D. [quot Ely v. 


Wichita Natural Gas Co., supra]. 

410 Bisex i Dy Fauot Ely * tv, 
Wichita Natural Gas Co., supra]; 
Bouvier L. D. [cit Darby v. Hall, 19 
Dely 25,027) 00, A664 15, Wood .y. U-"\S,, 
isl dis -Clle 0a SE OBO, OGRE versie 
Southern Lumber Co. v. Newsdm, 129 
Miss. 158. 91 S 864, 865. 

[a] “he word ‘merchantable’ in 
a contract, means generally, vendi- 
ble in market... and when unquali- 
fied in any way such is its general 
meaning.” Darby v. Hall, 19 Del. 
25, 27, 50 A 64. To like effect Gold- 
mark v. Simons Bros, Co., (Nebr.) 
194 NW 686, 688. 

4 42. See Good § 16 text and note 
te 
mies See Good § 16 text and note 


‘“‘Good and merchantable,’’*? ‘‘good 
merchantable,’’*? ‘‘merchantable and minable,’’#* 
‘‘merchantable coal,’’45 ‘‘merchantable [corn],’’*® 
crop of tobacco,*? 
elass,’’48 ‘‘merchantable ice,’’#® merchantable iron 
ore,®® ‘merchantable oil barrel staves,*! ‘‘merchant- 
able order,’’®? merchantable peaches,°®? ‘‘merchant- 
able quality,’’®+ ‘‘merchantable timber, 


chant service.®? 


MERCHANTABLE—MERCIMONIA 


MERCHANT APPRAISER. ; 
MERCHANTMAN.*: A ship or vessel employed 
in foreign or domestic commerce and in the mer- 


MERCHANT’S ACCOUNTS.® Accounts between 
merchant and merchant, which must be current, 
mutual, and unsettled, consisting of debts and 
credits for merchandise.** 


MERCHANTS DORMANT.® 


““merchantable 


9955 


mer- 


MERCHANT SEAMAN.* 

MERCHANT SERVICE.* 

MERCHANT SHIP." 

MERCHANTS RESIDENT. 

MERCHANT VESSEL.“°“ she 

MERCHET. In feudal law, a fine or composition 
paid by inferior tenants to the lord for liberty to 
dispose of their daughters in marriage.*” 


MERCIAMENT. An amerciament, penalty, or 


or LUM- | fine.7? 


MERCIFUL. Disposed to pity and spare offend- 
ers; compassionate.‘* 


MERCIMONIA. In old writs, wares.7* 
44. Edgar v. Grocers’ Wholesale 58. Merchantable title: 
Co., 1 EF. (2d) 219, 221; Ellis v.| Generally see Deeds 18 C. J. p 135. 


Cricket Coal Co., 166 Iowa 656, 148 
NW _ 887, 888. 


45. Applegate v. Nunn, 6 Ky. Op. 
275 (‘lump coal is certainly mer- 
chantable”’); Genet v. Delaware, etc., 
Canal *G0.,, 862 N= a, 4225-79 NS 
437. 

[a] Sale at profit.—‘‘ ‘Merchant- 


able’ as used in the lease does not 
mean coal which, under all condi- 
tions, can be handled at a profit, but 
coal which is ordinarily used for 
sale, and can be usually sold at a 
profit, since commodities are not 
generally sold on the market unless 
they can be disposed of at a profit.” 
Big Vein Pocahontas Co. v. Brown- 
ing, 1387 Va. 34, 120 SE 247, 253. 

“Coal” defined see 11 C. J. p 934. 

46. Atkins Bros. Co. v. Southern 
Grain Co., 119 Mo. A. 119, 95 SW 949, 
950 (the term “merchantable,” as 
used in the rule that a buyer of corn 
is entitled to merchantable corn, 
means corn of such quality as to be 
reasonably fit for the ordinary pur- 
poses to which such corn is put, and 
free from marketable defects, so as 
to be salable in the market at an 
average or ordinary price). 

“Corn” defined see 13 C. J. p 1236. 


47. Reed v. Randall, 29 N. Y. 358, 
361, 86 AmD 305. 
eee King v. Nelson, 36 Iowa 509, 
“Glass” defined see 28 C. J. p 710. 
49. Walton v. Black, 10 Del. 149, 
151; Campion vy. Marston, 99 Me. 410, 


59 A 548; Goldmark v. Simon Bros. 
Co., (Nebr.) 194 NW 686, 688; Cullen 
v, Bimm, 87 Ohi St. 236,239: 
“Ice” defined see 31 C. J. p 235. 
50. Blake v. Lobb, 110 Mich. 608, 
610, 68 NW 427; Gribben vy Atkinson, 
64 Mich, 651, 654, 31 NW 570. 


51. Riggs v. Armstrong, 23 W. 
Via. TCO) V2. 
52. Hamilton v. Ganyard, 34 Barb. 


(N. Y.) 204, 206. 
53. Darvy v. Hall, 19 Del. 25, 27, 
5 A 64. 
54. McNeil v. 
397, 
ete., 


Czarnikow-Rienda 
899; Jackson v. 


Rotax Motor, Cow, PLOT 2h TK: 


‘B. 937, 20 AnnCas 523. 


[a] “Merchantable quality” means 
ordinary quality; marketable quality; 
bringing the average price, at least, 
of medium quality or goodness; good 
merchandise of stable quality; free 
froin any remarkable defect. War- 
ner v. Arctic Ice Co., 74 Me, 475, 
478. See Sprague v. Blake, 20 Wend. 
CNEPY a0, “643 


55. See Logs and Logging § 36. 
pha Blake v. Hedges, 14 Ind. 566, 
57. See Logs and Logging § 36. 


Ability of vendor to convey as essen- 
tial to action for purchase price 
he ae and Purchaser [39 Cyc 

Inability of vendor to convey as de- 
fense to action for: 

Commission by broker see Brokers 
§§ 102, 103. 

Specific performance see Specific 
Performance [36 Cyc 632]. 

Of vendor see Vendor and Purchaser 
[39 Cye 1450]. 

Proceedings to establish see Quiet- 
ing Title [382 Cye 1346-1387]. 

Warranty as to, in sale of: 
Goods see Sales [85 Cyc 389, 393]. 
Land see Vendor and Purchaser 

[39 Cyc 1442, 1445]. 


59. See Merchant ante p 643. 

60. See Merchant § 16. 

61. See Shipping [36 Cyc 12]. 

62. Black L. D. [quot Heino v. 
ey he 116 Wash. 148, 205 P 854, 

TJs 

638. See Accounts and Accounting 


§§ 1-10: Limitations of Actions § 104. 
64 Black L. D. See Hetterman vy. 
Oil Well Supply Co., 185 Ky. 290, 214 


SW 923, 924; Fox vy. Fox, 7 Miss. 
328, 343. ; 

[a] Merchant’s account does not 
include: (1) An attorney’s demand 
for professional services. Mattern 
v. McDivitt, 1138 Pa. 402, 409, 6 A 


83. (2) Contract for joint purchase 
of goods whereby one purchaser took 
the whole and agreed to account to 
the other purchaser. Murray v. Cos- 


ter, 20 Johns. (N. Y.) 576, 582, 11 
AmD 333. 
65. See Merchant ante p 643. 


66. See Seamen [85 Cyc 1179]. 

67. See Collision p 1017 § 1 text 
and notes 35, 36. 

68. See Merchant § 17. 

69. See Merchant ante p 643. 

70-71. See Merchant § 14 note 


UT Alb ys 
72. Black L. D. [cit Cowell]. 
73.- Black L. D. See Fines, For- 
Sean and Penalties §§ 1-4, 48-45, 
2. 
74, 
[a] 


Webster New Int. D. 
“Humane differs from the or- 


'dinary use of merciful in that it ex- 


presses active endeavors to find and 
relieve suffering and especially to 
prevent it, while merciful expresses 
the disposition to spare one the suf- 
fering which might be _ inflicted.’ 


197 Ky. 663, 666,237 SW 739; 31 
meas 426]. See Humane 30 CG. J. 
p A 

75. Black L. D. 

[a] Mercimonia et merchandizas, 


and merchandises. Black 


For later cases, developments and changes in the law see cumulative Annotations, same title, page ana note number, 


MERCIS APPELLATIO AD RES MOBILES 
TANTUM PERTINET.*® 

MERCIS APPELLATIONE HOMINES NON 
CONTINERIL.” 

MERCURIAL. In medicine, caused by, or ex- 
hibiting the effect of, the use of mercury.*® 

MERCURY. In chemistry, a heavy silver-white 
liquid metallic element.*® 

MERCY. In practice, the arbitrament of the king 
or judge in punishing offenses not directly censured 
by law.8° In criminal law, the discretion of a judge 
within the limits prescribed by positive law, to re- 
mit altogether the punishment to which a convicted 
person is liable, or to mitigate the severity of his 
sentence; as when a jury recommends the prisoner 
to the merey of the court.*? 

MERE.®2 Only this, and nothing else; such and 
no more; simple, bare.** 

Phrases: ‘‘Mere beating,’’®+ ‘‘mere custodian,’’** 
“‘mere glimmering of reason,’’*® ‘‘mere inadequacy 
of price,’’’? ‘‘mere incidental handling,’’** ‘‘mere 
license,’ ’8® ‘mere licensee [or licensees],’’°° ‘‘mere 
local expediency,’’®! ‘‘mere nonuser,’’®? ‘‘mere pos- 
sibility [or possibilities],’’°? ‘‘mere reference.’’** 

MERELY.®® An _ adverb meaning only;°? 
purely ;°8 solely. ‘‘Merely’’ is often misused for 

76. A maxim meaning “‘The term 
merchandise belongs to movable 
things only.” Burrill L. D. [cit Dig. 
pp 50, 16, 66]. 

77. A maxim meaning ‘Men are 
not included under the denomination 


of ‘merchandise.’” Black L. D. [cit 
Dig. 50, 16, 2077]. 


children of the 
to the 
declaring 


apparent, 


MERCIS APPELLATIO, ETC.—MERGER 


(the rights of Sane, remaindermen, 
ife 
deed to one for life with remainder 
‘heirs of her body,’ are not 
“mere possibilities’ within a statute 
that a mere J 
such'as the expectancy of an_ heir 
is not an 


[40 OC. J.} 649 


‘¢simply.’’t The term should be given a reasonable 
construction according to the subject matter.” 

Phrases: ‘‘As security merely,’’? ‘‘merely de- 
seriptive,’’* ‘‘merely interlocutory,’’> ‘‘merely nom- 
inal,’’® ‘‘not merely.’” 

MERE MOTION. An act done ex mero motu.® 

MERE RIGHT. The mere right of property m 
land; the jus proprietatis, without cither possession 
or even the right of possession; the abstract right 
of property.® 

MERETRICIOUS. Of the nature of unlawful 
sexual connection; a term descriptive of the rela- 
tion sustained by persons who contract a marriage 
that is void by reason of legal incapacity.'° 

MERE WILL. One which takes effect upon the 
death of the testator, and is ambulatory during his 
lifetime.1°% 

MERGER.!! <A term with a well defined mean- 
ing? As a noun, the absorption of a thing of 
lesser importance by a greater, whereby the lesser 
ceases to exist, but the greater is not increased ;** 
an absorption or swallowing up so as to involve a 
loss of identity and individuality;!4 in law, the ab- 
sorption or extinguishment of one estate or contract 
in another.'® As a verb, to become absorbed or ex- 


Annuities § 19. 

Arbitration and Award §§ 397-411. 

Bills and Notes § 862. ‘ 

Building and Construction Contracts 
§§ 51-55, 

Chattel Mortgages § 468. 

Compromise and Settlement § 33. 

Conspiracy §§ 93-96. 


tenant, in a 


possibility, 


interest of any 


78. Webster New Int. D. kind, but they are “estates in fee to} Corporations §§ 3630-3669. 
[a] “Mercurial preparation.” — | vest in the future in such of them as Covenants § 74. 
Boving v. Lawrence, 3 F. Cas. No.|survive their mother’); Godwin v.| Criminal Law .§ 10. 
Iroll e latent. 607, GUst Banks, 87 Md. 425, 441, 40 A 268;| Divorce §§ 439-446 (merger as bar 


“Mercury” defined see post this page. 

79. Webster New Int. D. 

“Mercurial preparation” see Mer- 
curial ante this page text and note 
78 [a]. 

80. Black L. D. [cit Jacob]. 

81. Black’ L. D. See Criminal 
eae 3041-3050;. Pardons [29 Cyc 


82. 


ee See Merely post this page. 


Webster D. {quot Grant 


County v. Sels, 5 Or.. 243, 251 (‘the | 


word mere suggests diminution’) ]. 

[a] As meaning “only.”—Mar- 
shall v. State, 74 Ga. 26, 32. 

84. State v. Manderville, 37 Wash. 
360, TOR eSNitu Oo. 

85. In re Metropolitan Motor Co., 
225 Fed. 274, 275. 

86. Terry v. Buffington, 11 Ga. 
337, 345, 56 AmD 423. See Insane 
Shumaker, (Cal.) 


Persons §§ 2-140. 

87. Sargent v. 

223 P 464, 469 (“‘mere inadequacy 
of: ‘price’ . . means ‘simply an in- 
equality in value between the sub- 
ject-matter and the price’’’). ; 

88. U.S. v. Louisville, etc., R. Co., 
1 F. (2d) 646, 648. 

gs9. Klugherz v. Chicago, etc., R. 
Co., 90 Minn. 17, °19,° 95) NW 586;..101 
AmSR 384 (‘By a ‘mere license’ is 
meant the tacit permission or priv- 
ilege which a person has of entering 
upon the premises of another, but 
without any invitation, express or im- 
plied’). See Negligence [29 Cyc 449]. 

90. Pittsburgh, etc, R. On. Ne 
Simons, (Ind. A.) 76 NE 883, 886; 
Norfolk, ete., R. Co. v. Denny, 106 
Va. 383, 404, 56 SE 321 (“By ‘mere 
licensees’ we mean those who are 
clothed with no right, and to whom 
no invitation has been extended, but 
who are upon the premise of another 
by permission or acquiescence’). 
See Negligence [29 Cyc 451]. 

91. Hesketh v. Ward, 17 U. C. C. 
P. 667, 700. 

92. New England Structural Co. 
v. Everett Distilling Co., 189 Mass. 
145, 75 NE 85, 87. 

93. Los Angeles County v. 


. Wi- 
nans, 13 Cal A. 257, 260, 109 P 650 


Needles v. Needles, 7 Oh. St. 432, 444, 
70 AmD 85. E 
94. Grant County v. Sels, 5 Or. 


243, 251. 
35. See Mere ante this page. 
96. Hercules Powder Co. v. New- 


ton, 266 Fed. 169, 172. 

97. Twist v. Mullinix, 126 Ark. 
427, 441, 190 SW 851 [cit Standard 
D.]; Globe Furniture Co. v. Gately, 
51 App. (D. C.) 367, 279 Fed. 1005, 


1008. : 

98. Twist v. Mullinix, 126 Ark. 
427, 441, 190 SW 8sgb1 
ard D.]. ‘ 

99. Twist v. Mullinix, supra [cit 
Standard D.]. 

1. Twist v. Mullinix, 
Standard D.]. 

2 Campbell Mach. 
Welt Mach. Co., 83 Fed. 208, 212. 

[a] As used in instructions.— 
Henry v. Grand Ave. R. Co., 113 Mo. 
525, 587, 21 SW 214; Foshay v. Glen 
Haven, 25 Wis. 288, 291, 3 AmR 73. 

Gibson, 2 OhNPNS 
537, 540. 


4. Hercules Powder Co. v. New- 
ton, 266 Fed. 169, 172 (‘merely de- 
scriptive’ means only descriptive, or 
nothing more than descriptive’’). 

5.. Brennan v. Thompson, 33 Ont. 
L. 465, 8 OntWN 206, 22 DomLR 
375, 380. 

6. Ingersoll Engineering, etc., Co. 
v. Crocker, 228 Fed. 844, 850, 152 CCA 
24 


supra [cit 


2. 
7. Globe Furniture Co. v. Gately, 


51 App. (BD. C.) 367, 279 Fed. 1005, 
1008 (“not merely’ means _ not 
only’). 

8. See Ex 23 C. J. p 176 text and 
note 34 [g]. 


9, Black L. D. [cit 2 Blackstone 
Comm. p 197]. 

10. Black L. D. [cit 1 Blackstone 
Comm. p 436]. 

10%. Bates v. Hacking, 28 R: I. 
523, 68 A 622, 628, 125 AmSR 759, 14 


LRANS 937 (distinguishing “more 
will’). See More Will; Wills [40 
Cye 995]. 

ll. Merger: . 


Actions §§ 308-367. 


[cit Stand- 


Co. y. Eppler 


of causes, of action and defenses). 

Easements §§ 156-161. 

Estates §§ 233-241. 

Ground Rents § 36. 7 

Judgments §§ 1162-1281, 1076-1078. 

Landlord and Tenant §§ 220, 1550. 

Mines and Minerals [27 Cyc 621 (lo- 
cation of mining claim and relation 
back) J. 

Monopolies [27 Cye 901]. 

Mortgages [27 Cye 1329 (of estates 
by assignment of mortgages), 1377 
(mortgaged estate by purchase of 
equity of redemption by mort- 
gagee), 1378 (purchase of equity 
of redemption by mortgagee as 
merger of mortgage debt) ]. 

Railroads [33 Cyc 422]. 


12. Willis v. Robinson, 291 Mo. 
650, 237 SW 10380, 1036. 
13. Bouvier L. D. [quot: Ramsey 


v. Hicks, 44 Ind. A. 490, 87 NE 1091, 
1099, 89 NE 597]. To like effect Ala- 
bama, etc., R. Co. v. Tolman, 200 
Ala. 449, 76 S 381, 384. 

fa] “Union” distinguished.— 
“Merger and consolidation are 
equally productive of union, and 
union might have been had without 


either merger or consolidation. 
Union means agreement, concord, 
harmony. The Union, the league: of 


states, does not involve the destruc- 
tion of any of them. The word used 
is most general and could mean 
many different things, so that. the 
vote for union was not necessarily a 
vote for the merger of the Cumber- 
land Chureh—for the surrender of its 
organization or the extinguishment 
of its name.’ Ramsey v. Hicks, 44 
en A. 490, 87 NE 1091, 1099, 89 NE 
te 

14 Irvine v. New York Edison 
Co., 148 App. Div. 344, 128 NYS 297, 
303 [cit Century D.; New Oxford D.]. 

15. Burrill L. D. [quot Groat v. 
Pracht, 31: Kan, 656, 658, 3 P 274]. 
See Planters’ Bank v. Calvit, 9 Mise. 
148, 194, 41 AmD 616. 

[a] Similar definition.—‘'Merger, 
in the law of contracts, is the ab- 
sorption or extinguishment of a sé- 
curity of a lower legal degree in an- 


650 [40 C.J.] 


tinguished ;1° to swallow up.7 
How arises; construction. 


advantage of a party.? 


Of rights. Rights are said to be merged when the 
same person who is bound to pay is also entitled to 
This is more properly called a confusion 
of rights or extinguishment.2 When there is a con- 
fusion of rights and the debtor and ereditor become 
the same person, there can be no right to be put in 
execution;?> but there is an immediate merger.”® 
‘‘Merger’’ is said to be the equivalent of confusion 
in the Roman law,?* and, when used with reference 
to demands, indicates that, where the qualities of 
debtor and creditor become united in the same in- 
dividual, there arises a confusion of rights, which 
extinguishes both qualities ;?* whence, also merger is 


receive.2* 


often called ‘‘extinguishment.’’”® 


MERIDIAN. 


While it is said that 
merger is an operation of law'® not depending upon 
the intention of the parties,!® merger is largely a 
question of intention’? to a great extent depending 
on the circumstances surrounding: each particular 
case,” and it is said that the courts will always pre- 
sume against it whenever it will operate to the dis- 


In geology, a great cirele.on the 
surface of the earth, passing through the poles and 


MERGER—MERIT 


; } "* ven 


such a circle included between the poles.*° 


wear, ete.?! 


Merino wool. 


Merino yarn. 


Merits.*1 


any given place; also, and now usually, the half of 


other of a higher legal degree.” 
Wyman vy. Friedman, 120 Ill. A. 543, 
554; Huber v. Brown, 148 Ill. A, 399, 
407. 

{b] .“Surrender” distinguished.— 
Harrison y. Johnston, 109 Tenn, 245, 
260,70 SW 414 [cit Fisher v. Eding- 
ton, 12 Lea (Tenn.) 189]. 

“Consolidation” compared and dis- 
tinguished see Consolidation 12 C. J. 
p 530 note 91 [al]. 

16. Hill v. Arnold, (Mo.) 177 SW 
343, 345 [cit Webster New Int. D.]. 
See Marfield v. Cincinnati,. etc., 
Tract. Co., (Oh.) 144 NE 689, 696 
(‘‘ ‘Merger’ means ‘to sink or disap- 
pear in something else; be Swallowed 
up, lose identity or individuality’ ’’). 

17. TheSaruus D. [quot tamsey 
v. Hicks, 44 Ind. A. 490, 87 NE 1091, 
1099, 89 NE 597]. 

18. Gore Bank v. McWhirter, 18 
Wiis CPL 293.1296, 

19. Gore Bank v. McWhirter, su- 
pra. 

20. Sanford v. Scott, 105 Nebr. 
479, 181 NW 148, 149. 

“Merger is essentially a matter of 
intention and where the intention to 
merge does not exist the doctrine is 
not operative.’’ Shreve v. Harvey, 74 
N. J. Eq. 336, 349, 70 A 671. 

{a] “The true test of merger is 
the intention of the party, either ex- 
pressed or implied. If the intention 
has not been expressed it will be 
sought for and ascertained in all the 
circumstances of the transaction. If 
it appears from all the circum- 
stances to be for the benefit of the 
party acquiring both interests, that 
merger Shall not take place, but that 
the equitable or lesser estate shall 
be kept alive, then his intention that 
such a result will follow will be 
presumed and equity will carry it 
into execution by preventing a mer- 
ger. If, from all the circumstances, 
a merger would be disadvantageous 
to the party, then his intention that 
it should not result will be pre- 
sumed.” Chase v. Van Meter, 140 
Ind. 321, 338, 39 NE 455 [quot Mur- 
ray vy... Murray, 162 Ind. A,’ 132, 112 
NE 835, 839]. 

21. Collinsville Nat. Bank v. Esau, 
74 Okl. 45, 47, 176 P 514. 

“Whether a particular transaction 
is in reality a sale, conversion, con- 
solidation, or merger, to a_ great 
extent depends on the circumstances 
surrounding each particular case.” 
Collinsville Nat. Bank v. Hsau, su- 
pra. 


Natoma Water, 


22. Sanford v. Scott, 
479, 181 NW 148, 149. 

28. Bouvier L. D. [quot Strout v. 
Natoma Water, etc., Co., 9 Cal. 76, 
80; Muscogee Mfg. Co. v. Hagle, etc., 
Mills, 126 Ga. 210, .54 SE 1028, 1031, 
7 LRANS 1139; Donk v. Alexander, 
117 Ill. 330, 338, 7 NE 672]. 

24 Bouvier L. D. [quot Strout v. 
etess Col, 491 Caliats, 
80; Muscogee Mfg. Co. v. Hagle, etce., 
Mills, 126 Ga. 210, 54 SE 1028, 1031, 
7 LRANS 1139;. Donk. vy. Alexander, 
117 Tih 830. 338 7 NE S672)0 f-See 
Confusion 12 C, J. p 489; Extinguish- 
ment 25 C. J. p 2380. 

25. Bouvier L. D. [quot Donk v. 
Alexander, 117 Ill. 330, 338, 7 NE 
672]; Compton v. Oxenden, 2 Ves. Jr. 
262, 264, 30 Reprint 624. 

26. Compton v. Oxenden, supra. 

27. Abbott L. D. [quot Donk v. 
Alexander, 117 Il]. 830, 338, 7 NE 672]. 

“Confusion” symonymous see Con- 
ha Ay 12 C. J. p 489 text and note 


105 Nebr. 


28. Abbott L. D. [quot Donk v. 
ee eee: ILD 83010338, TeeNE 


“Gonfusion of rights” defined see 
12°C) JS prag9: 


22. Abbott L. D. [quot Donk Vv. 
Alexander, 117 Ill. 3380, 388, NE 
672]. See Extinguishment 25 C. J. 


p 231 text and note 99. 

30. Webster New Int. D, See 
Vance vy. Marshall, 3 Bibb (Ky.) 148, 
150, 1651. 

Magnetic meridian as’ proper guide 
for ascertaining beginning of survey 
see Boundaries § 14 note 82 [b].: 

31. Webster New Int. D. See Fed- 
eral Trade Commn. v. Winsted Ho- 
siery Co., 258 U. S. 4838, 491, 42 SCt 
3884, 66 L. ed. 729 (“A substantial 
part of the consuming public, and 
also some buyers for retailers and 
sales people, understand the words 
‘Merino,’ ‘Natural Merino,’ ‘Gray 
Merino,’ ‘Natural Wool,’ ‘Gray Wool,’ 
‘Australian Wool’ and ‘Natural 
Worsted,’ as applied to underwear, 


to mean that the underwear is all 
wool’). 

32. Webster New Int. D. 

33. Federal Trade Commn, y, Win- 


sted Hosiery Co., 258 U. S. 488, 491, 42 
SCt 384, 66 L. ed. 729. 

34. Greenleaf v. Worthington, 26 
Fed. 303 (where it was said that by 
this, process an article of commerce 
distinct from either wool or cotton 
is produced, which is known as 
merino. and goods made of such yarn 


gether wool and cotton, and spinning.** 
law, a former Spanish functionary appointed by the 
king over a certain territory; also a flock or herd.*° 

MERINO BLOOD.** 

MERINO WOOL.*7 

MERINO YARN.*% 

MERIT. Due reward or punishment; usually re- 
ward deserved; a mark or token of excellence or ap- 
probation ;*° a term which may be, but is not neces- 
sarily, synonymous with ‘‘fitness.’’4° 
While it is said that the term ‘‘merits’’ 
is not very clearly defined,*? it is also said that it 
has a settled legal meaning.*® As a technical legal 


MERINO. As.a noun, fine fabric made originally 
of merino wool, 
cotton; a fine woolen yarn used in hosiery, under- 
As an adjective, designating, or per- | 
taining to, a breed of fine-wooled white sheep origi- 
nating in Spain and afterward widely popular, espe- 
cially in America and Australia.*? 


but later of fine wool mixed with 


‘*Merino,’’ as applied to wool, 


means primarily and popularly a fine long-staple 
wool, which commands the highest price.** 
Yarn which is made by carding to- 


In Spanish 


are known as merino goods). 
35 Escriche Diccionario. 
Herd! 29 C.. J. p 347. 


See 


36. See Customs Duties § 40 note 
68 [a]. 

37. See Merino ante this page. 

38. See Merino ante this page. 


Webster New Int. D. 

40. Peo. v. Knauber, 43 App. Div. 
342, 345, 60 NYS 298 [rev 27 Misc. 
253, 257, 57 NYS 782]. 

41. Mevits: 

Appeal and Error § 264 (decisions 
involving the merits as review- 
able), § 1112 (merits of contro- 
versy of an appeal), § 2585 (ap- 
peal from decision on the merits 
in interlocutory order or deeree), 
§ 38190 (reversal of judgment on 
merits for trivial error). 

Dismissal and Nonsuit § 84 (involun- 
tary dismissal where it devolves 
upon court to determine merits of 
case). 

Injunctions ,§ 609 (inquiry into the 
merits of case in hearing for pre- 
liminary injunction), § 730 (in- 
quiry into merits of case on hear- 
ing of motion to dissolve). 

Judgments § 457 note 6 [b] (dis- 
missal on the merits once stricken 
out), § 550 (meritorious defense of 
cause of action aS necessary to 
opening or vacating judgment), 
§ 695 (meritorious defense as nec- 
essary to equitable relief), § 1294 
(mecessity for decision on merit 
to bar another action), § 1580 
(judgment of another state conclu- 
sive as to merits), § 1616 note 73 
[a] (question of jurisdiction in- 
volved in merits of case). 

Mandamus §§ 56-68. = 

Motions [29 Cyc 9 (contest of mo- 
tion on merits) ]. 

42. Blakely v. Frazier, 11 S. Cc. 
122, 1384 [quot or cit Lynch v. Spar- 
tan Mills, 66 S. C. 12, 44 SE 98, 95; 
Bolin v. Southern R. Co., 65 S. C. 222, 
43 SE 665, 666] (‘The term ‘merits’ 
is not very clearly defined. It cer- 
tainly embraces more than the ques- 
tions of law and fact, constituting 
the cause,of action or defence. <As 
it regards the principles of construc- 
tion, the necessary means of attain- 
ing an end stand upon the same 
ground of privilege as the end it- 
self. ... The word ‘merits’ naturally 
bears the sense of including all that 
the party may claim of right ‘in 
reference to his case’). 
se Rahn v. Gunnison, 12 Wis. 528, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


1 


> 


——— a 


term,** ‘‘merits’’ has been defined as a matter of 
substanee, as distinguished from matter of form* 
or technicality ;** the real or substantial grounds of 
action or defense, in contradistinection to some tech- 
nical or collateral matter raised in the course of 
the suit;*? the intrinsic rights and wrongs of a case 
as” determined by matters of substance, in distine- 
tion from matters of form;‘* the strict legal rights 
of the parties, as distinguished from those depend- 
ing upon questions of practice, jurisdiction, com- 
petence, discretion, favor, or the like.*® 
has received judicial construction in con- 
nection with other words or phrases, as for instance 
‘‘decide such cases on their merits,’’®° ‘‘did decide 
upon the legal merits of it,’’°1 ‘‘involves the mer- 


““merits’”? 


its,’’52 ‘involving the merits, 78 

44, Ordway v. Boston, etc., R. Co., 
69 N. H. 429, 430, 45 A 2438 [quot 
Wolfe v. Georgia R., etc., Co., 6 Ga. 
A. 410, 412, 65 SE 62]. 

45. Wolfe v. Georgia R., etc., Co., 
6 Ga. A. 410, 65 SE 62, 63; Ordway 
v. Boston, etc., R.Co., 69 N. H. 429, 
430, 45 A 243 [quot Black L. D.; 
Burrill L. D.]; Haney v. Neace-Stark 
0.50109 ROPE 93512216 Ps ITS i2 1 9) EP. 
190, 191; Clawson v. Hutchinson, 14 
S., C..517, 521; Rahn v. Gunnison, 
12 Wis. 528, 529. 

{a] Constitutional rights. — The 
merits of an action do not relate to 
the moral and abstract rights of the 
case, without reference to the consti- 
tution of judicial tribunals, or their 
mode of investigating facts, or their 
well-established rules of practice. 
Of course, there are many things in 
the proceedings of courts of justice 
which are mere matters of form, not 
in any way affecting any substantial 
right, nor touching the real merits of 
the controversy; but we can hardly 
say that a right secured to a suitor 
by the constitution is an immaterial 
matter, to be regarded, or not, as 
the courts may think proper. Oat- 
man v. Bond, 15 Wis. 20, 26. 

{b] Strict legal rights.—The word 
“merits” should be understood as 
meaning the strict legal rights of 
the parties, as contradistinguished 
from those mere questions of prac- 
tice which every court regulates for 
itself, and from all matters which 
depend upon the discretion or favor 
of the court. Phillips v. Gunby, 
(Del,) 117 A 383, 388; Plano Mfg. Co. 
v. Kaufert, 86 Minn. 13, 15, 89 NW 
1124; Holmes v. Campbell, 13 Minn. 
66. 68: Chouteau v. Parker, 2 Minn. 
118, 121; Smoot v. Judd, 184 Mo. 508, 
$3 sw 481, ©6193 Hirshbach — v. 
Ketchum, 79 "App. Div. 561, 564, 80 
NYS 148 [cit Tallman v. Hinman, 10 
HowPr (N. Y.) 89, 90]; Cruger v. 
-Douglass;, 8 ;Barb., (N.* Y.)/081. 84; 
‘Megrath v. Van Wyck, 5 N. Y. Super. 


750, 751; Tracy v. New York Steam 
Faucet "Mfg. Cos. lech 6D Smita 
(N. Y¥.) 349.357; St. John v. West, 


4 HowPr (N. Y.) 329, 331. 

{c] In criminal proceeding's.—(1) 
Where the word is used in speaking 
of the determination of a prosecu- 
tion on the merits, it implies a con- 
sideration of substance, not of form; 
of legal rights, not of mere defects 
of procedure, or the _ technicalities 


thereof. Peo. v. Lyman, 58 App. Div. 
470, 4738, 65 NYS 1062. (2) “The 
term ‘merits of*the case,’ applied to 


eriminal proceedings, must mean the 
justice of the case in reference to 
the guilt or innocence of the prisoner 
of the offence with which he is 
charged; and then as to his defence 
on the merits being prejudiced by an 
amendment, this means a substantial 
and not a formal or technical de- 
fence to the charge.” Reg. v. Cronin, 
36 U. C. Q. B. 342. f 

46. Haney v. Neace-Stark Co., 109 
Oni 98s p26 K5ls 29. Ppd90,019 1 

[a] “ ‘Merits’ implies a considera- 
tion of substance, not of form; of 
legal rights, not of mere defects of 
procedure or the technicalities there- 


‘ i 


MERIT—MERITORIOUS 


the merits.’ 76 


The term | same.® 


‘involving the 

of.”  Peo., v. Lyman, 53 App. Div. 
470. 473, 65 NYS 1062 [quot Peo. 
v. Clement, 139 App. Div. 502, 124 
NYS 102, 105]. 

47. Wolfe v. Georgia R., etc., Co., 
6 Ga. A. 410, 65 SE 62, 68; Ordway v. 
Boston, ete., R. Co., 69 N. H. 429, 430, 
45 A 243 [quot Abbott L. D.; Anderson 
L. D.J]; Haney v. Neace-Stark Co., 109 
OPUS) ZIGAPATS7,i219 P 19.0), 191 

[a] As used by the profession 
when applied to actions, the term 
usually denotes’ the subject or 
grounds of an action as stated in 
the complaint, or the grounds of the 
defense as stated in the answer. 
Bolton v. Donavan;,.9 N. D. 575, 577, 
84 NW 357 [quot Ostlund v. Eck- 
lund, 42.N. D. 83, 171 NW > 857]. 

[b] A trial of the merits of an 
action generally means the elicita- 
tion of evidence in support of the 
averments of fact set out in the 
pleadings. Bolton v. Donavan, 9 N. 
D. 575, 577, 84 NW. 357 [quot Ost- 
lund. v..Ecklund, 42 N. D. 88, 171 
NW 857]. 

48. Webster New Int. D. [quot 
Haney v: Neace-Stark Co., 109 Or. 
98. e216 P\b 7, 249) Pi190,, 291392 


49. Webster New Int. D. [quot 
Haney v. Neace-Stark Co., supra]. 

50. Seward v. Denver, etc., R45 Co. 
17_ N. M.. 557, 580, iad 5 ae 980, 46 


LRANS 242 (“What does the lan- 
guage used ‘decide such cases on 
their merits’ mean? The word de- 
cide means to form a definite opin- 
ion; to determine; to deliberate. The 
direction to decide such cases ‘on 
their merits’ simply means that the 
court shall decide them on a consid- 
eration of their substance and the le- 
gal rights involved in opposition to a 
aecision based upon mere defects of 
procedure or the technicalities there- 
of. It means the court shall do 
justice irrespective of informal, tech- 
nical or dilatory objections or con- 
tentions’’). 

51. McLeon v. Amiro, 27 Ont. L. 
232, 4 OntWN 97, 8 DomLR 726, 730. 

52. See Appeal and Error § 264 
text and note 11. 

{a] A motion to quash an alter- 
native writ cf mandamus on the 
ground of its insufficiency does not 
“involve the merits,’ within a stat- 
ute providing that an alternative 
writ cannot be quashed on motion 
for any matter invalving the merits. 
Peo. v. New York Health Dept., 138 
App, Div. 559, .561, 123 NYS 294. 

53. Dill v. Moon, 14 S.C. 338, 339 
(an order denying a motion for an 
order that all proceedings in a case 
for the recovery of possession of 
land be suspended until the trial of a 
case to recover the value of the last 
improvements on the land was an 
order involving the merits). See 
Appeal and Error § 264 text and note 
10 


54, Fairchild v. Dean, 13 Wis. 329, 
331 (an order involving the merits 
of an action is an order involving 
miatters in controversy in the suit). 

55. Ernst v. The Brooklyn, 24 
Wis. 616, 617 (an order for the re- 
taxation of costs is not an order in- 
volving the merits of an action). 


merits of an action,’’5* 
‘‘merits of the action or any part thereof,’’>® 
‘(merits of the assessment,’’>? ‘‘merits of the con- 
troversy,’’®. ‘‘merits of the proceeding,’’®® ‘‘on the 
merits,’’® ‘‘pleading to the merits,’’6! ‘‘the mer- 
its of the validity of the proceedings, 


Affidavit of merits.°* 
fendant has a meritorious defense (substantial and 
not technical) and stating the facts constituting the 


[40 C.J.] 651 


‘merits of the action,’’® 


13962 66 upon 


One setting forth that de- 


MERITO BENEFICIUM LEGIS AMITTIT, QUI 
LEGEM IPSAM SUBVERTERE INTENDIT.* 

MERITORIOUS. That earns, or entitles to, re- 
ward, as virtue; productive of merit.*? 


roe Rahn v. Gunnison, 12 Wis. 528, 
57. In re Davison Lumber Co., 50 


N. S. 491, 508, 83 DomLR 

58. Taylor v. Carr, 125 Tern. 235, 
250, 141 SW 745, AnnCas1918C 155 
(“When we say ‘merits of the contro- 
versy, we do not confine the observa- 
tion merely to points in actual liti- 
gation’’). 

59. In re Davison Lumber Co., 50 
N. S. 491, 508, 83 DomLR 283. 

60. Bowen v. Farley, 113 App. Div. 
767, 99 NYS 205; Whiteside v.. Noyac 
Cottage Assoc., 68 Hun 565, 568, 23 
NYS 638, 65; Hirshbach v. Ketchum, 
40 Mise. 306, 307, 81 NYS 957 (‘The 
precise meaning to be given to the 
words ‘on the merits’ in an order or 
judgment has never been very clearly 
defined”). 

61. Rahn v. Gunnison, 12 Wis. 528, 
531 (“ ‘Pleading to the merits’ is a 
phrase of long standing, and distin- 
guishes those pleas which answer the 
cause of action, and on which a trial 
may be had, from those which are of 
a different character’’). 

62. Re Davison Lumber Co., 50 
N. S. 491, 500, 83 DomLR 283 

63. Bailey v. AStna Indemn. Co., 5 

Cal. A. 740, 91 P 416, 419. 
_ [a] “he term ‘upon the merits’ 
in this connection means on a mat- 
ter of Substance, as distinguished 
from matter of form; the real or 
substantial grounds of action or de- 
fense, in contradistinction to some 
technical or collateral matter raised 
in the course of the suit.” Neil v. 
Hyde, 32 Ida. 576, 584, 186 P 710. 

[b] “But by a decree upon its 
merits is not meant on the merits in 
the moral sense of those words. It 
is sufficient, that the status of the 
suit was such, that the parties might 
have had their suit disposed of. on 
its merits, if they had presented all 
their evidence, and the court had 
properly understood the facts and 
correctly applied the law to the 
facts.” Tracey v..Shumate, 22 W. 
Va. 474, 510 [quot Rogers v. Rogers, 
37 W. Va. 407, 16 SE 6338, 638]. 
ty Gen EA ‘defense upon ‘the merits’ 
is one which depends upon the in- 
herent justice of the defendant’s con- 
tention, as shown by the substantial 
facts of the case, as distinguished 
from one which rests upon technical 
objections or some collateral matter. 
Thus, there may be a good defense 
growing out of an error in the plain- 
tiffs pleadings, but there is not a 
defense upon the merits unless the 
real nature of the transaction in con- 
troversy shows the defendant to be 
in,the right.’ Black L. D. [quot 
Haney v. Neace-Stark’ Co., 109 Or. 
OB, tdi) Or Pal Ok (eto n bad o Od. 

64. See Affidavits 2 C. J. p 317 
and cross references thereat. 

65. Black L. D. See Palmer v. 
Rogers, 70 Iowa 381, 30 NW 645. 

In pleading generally see Pleading 
[30 Cye 281]. 


233, 


66. A maxim meaning “He justly 
loses the protection of the law, who 
attempts to infringe the law.’ Bou- 


vier L. 


Dulclt <2 Instp. coc. 
67. 


Webster New Int. D. See 


652 [40 C.J.) 


MERITORIOUS CONSIDERATION.** 


MERITORIOUS DEFENSE.” 

MERITOS DE PROCESO. 
questions involved in a cause.”° 

MERITS." 

MERITS, AFFIDAVIT OF.'*-78 

MERO MOTU."* 


MERRY-GO-ROUND. Any of various revolving 
contrivances for affording amusement, especially to 
children, as a ring of seats, often in the forms of 
animals, ete., on a revolving plat- 


horses and other 
form; a carrousel.”® 


MERTON, STATUTE OF. An old English stat- 
ute, relating to dower, legitimacy, wardships, pro- 
cedure, inclosure of common, and usury.7® 


MERX EST QUICQUID VENDI POTEST.” 


MES. 


In Spanish law, month.*® 


by name or otherwise a mes is understood as thirty 


days of twenty-four hours each." 


MESH. As used in a statute prohibiting fishing 
except with a net whereof every mesh or mask shall 
be a certain number of inches broad, a term mean- 
ing the space from thread to thread.*? 

A manor held un- 
the estate of a mesne.*! 
MESNE. Intermediate;*? intervening ;** the mid- 


MESNALTY or MESNALITY. 


der a superior lord; 


dle between two extremes.‘ 
Mesne conveyance. 


holder.®® 
Cooper vy. Freeman Lumber Co., 61 
Ark. 36, 41,-31 SW 981, 32 SW 494; 


McConnell v. Schultz, 
128 P 876, 877; 


23 Colo. A. 194) 
O’Neill v. Jones, 24 


S. D. 79, 1283 NW 495, 496. 

{a] “Meritorious Public Service.” 
—Uhte v. Rosenthal, 37 Cal. A, 519, 
521, 174 P 83. 

68. Generally see Contracts §§ 
144, 166, 2387-239. 

69. See Defense 18 C. J. p 464 text 


and note 12. 
70. scriche 
Merit ante p 650. 
71. See Merit ante p 650. 
72-73. See Merit ante p 650. 
Te seo. tux So. 1Co. J.D 176 


Webster New Int. D. See In 
re Hull, 18 Ida. 475, 480, 110 P 256, 
30 LRANS 465 (‘The merry-go-round 
needs no description, for, on account 
of its popularity, it must be known 
and understood by all. There is a 
similarity between the merry-go- 
round and this scenic railway in 
that each furnishes a ride, but the 
character of the ride is apparently 
very different on the scenic railway 
from that of the merry-go-round. 
One of the distinguishing features of 
the merry-go-round is the inspiring 
and animating sacred and patriotic 
music which it furnishes and which 
tends to make it more public than it 
otherwise might be. This the scenic 
railway does not seem to have’’). 

76. Black L. D. (“It was passed in 
1235, (20 Hen. III.,) and was named 
from Merton, in Surrey, where par- 
liament sat that year’’). See Birt- 
whistle v. Vardill, 7 Cl. & F. 895, 908, 
7 Reprint 1308, 5 ERC 748. 

{a] History.—‘The ‘statute of 
Merton,’ . arose out of certain 
facts peculiar to the history of Eng- 
land, in connection with certain de- 
pendencies which it had at that time 
over Sea—particularly Normandy, 
Aquitaine, and Anjou. The rule in 
those provinces and elsewhere on the 
Continent was that the subsequent 
marriage of the parents of an ille- 
gitimate child would make the child 
legitimate, and hence capable of in- 
heriting. The question was con- 


Diccionario. See 


note 


In Spanish law, the 


An intermediate conveyance ; 
one occupying an intermediate position in a chain of 
title between the first grantee and the present 


Mesne encumbrance or incumbrance. 


MERITORIOUS CONSIDERATION—MESSENGER 


An interme- 


diate charge, burden, or liability; an encumbrance 


which has been created or has attached to property 


between two given periods.*® 

Mesne lord. A term used in the English law to 
designate a’ lord holding lands immediately under 
the “king, who grants out portions of such lands 


to inferior persons, and, who thus becomes a lord 
with respect to such inferior person 


MESNE ASSIGNMENT.** 
MESNE CONVEYANCE.*?® 


s.87 


MESNE ENCUMBRANCE or INCUMBRANCE.” 


Unless specified 


MESNE LORD.®* 

MESNE PROCESS.* 

MESNE PROFITS.®** 

MESNE, WRIT OF. The name of an ancient and 
now obsolete writ, which lies when the lord par- 
amount distrains on the tenant paravail: the latter 


shall have a writ of mesne against the lord who 1s 


mesne.?* 


MESONERO. 
MESQUITE. 
often shrub, 


ward to Chile.% 


MESON. In Spanish law, a hostelry.®*® 


Keeper of a meson.% 
An important leguminous tree, or 


‘‘prosopis juliflora,’’ growing from 
Texas to southern California, and thence south- 


MESSAGE. A communication sent by one per-~ 


son to another.®® 


nication, notice, 


stantly arising in the ecclesiastical 
court, and seems to have produced 
considerable uncertainty as to the 
true rule that should obtain. The 
matter was submitted by the bishops 
to the Parliament, with the request 
that the rule making the antenatus 
legitimate by the subsequent mar- 
riage of its parents should be de- 
elared as the law of England. The 
Parliament refused, and, on the con- 
trary, declared that it was, and al- 
Ways had been, the law of England 
that none were legitimate heirs ex- 
cept those born in lawful wedlock. 
This declaratory statute had thus 
arisen, for the purpose of solving, so 
to speak, the very matter in doubt, 
and was regarded in the case re- 
ferred to as settling it, and placing 
it beyond any question of comity. It 
was, aS said by Lord Chief Justice 
Tindal ...a matter of positive law, 
and a rule of property inhering in 
the lands, as it were, In other words, 
the statute was passed to cover pre- 
cisely the question mooted.’ Finley 
v. Brown, 122 Tenn. 316, 336, 123 SW 
Aa 25 LRANS 1285. See Bastards 

77. A maxim meaning 
dize is whatever can be sold.” 
ri Ter Ds 

[a] Applied in: Baldwin v. Wil- 
liams, 3 Metc. (Mass.) 365, 367. 

78. Escriche Diccionario. 
Month post. 

79. Spain.—Civ Code art 7. 

Philippine.—Civ. Code art 7. 

Porto Rico.—Civ. Code § 8. 

80. Thomas v. Evans, HE. B. & E. 
171, 174, 96 ECL 171, 120 Reprint 
472. See Fish § 48. 

81. Bouvier L. D. See Brown v. 
Butler, 4 Phila. (Pa.) 71 (a proper 
feudal word). 

82. Black L. D. [quot Dantzler 
Lumber Co, v, Texas, ete., R. Co., 119 
Miss. 328, 80 S 770, 775, 4 ALR 
1669]; Birmingham Dry-Goods Co. 
v. , Bledsoe, 113 Ala. 418) 428, .21 S 


Black L. D. 


“Merchan- 
Bur- 


See 


oOo. 
83. [quot Dantzler 


Lumber Co. v. Texas, ete., R. Co., 
119 Miss. 328, 80 S 770, 775, 4 ALR 
1669]; Birmingham Dry- Goods Co. 


MESSENGER. One who bears a message or an 


errand; the bearer of a verbal or written commu- 


or invitation from one person to 


Me ne we Ala,” 4185942852108 

84. Black he D. [quot pod as 
Lumber Co. v. Texas, etc., ¢ 
yeu a 328, 80 S 770, 175, 4 ALR 
16 

85. Black L. D. See Conveyance 
13 C. J. p 896 and cross references 
there listed. 

[a] Mesne assignment. — If A 
grants a lease of land to B, and B as- 
signs his interest to C, and C in his 
turn assigns his interest therein to 
D, the assignments so made by B 
and C would be termed “mesne as- 
signments;” that is, they would be 
assignments intervening between 
A’s original grant and the vesting 
of D’s interest in the land under the 
last assignment. Black L. D. See 
Assignments § 1; Landlord and Ten- 
ant §§ 547-549. 


S6i Black) i... 2p: See Encum- 
vieacn or Incumbrance 20 Cc. J: p 

87. De Peyster v. Michael, 6 N. Y. 
467, 498, 57 AmD 470. See Middle 
Lord post p 656. 

88. See Mesne supra note 85 [a]. 

89. See Mesne ante this page. 

90. See Mesne ante this page. 

91. See Mesne ante this page text 


and note 87. 


92. See Process [32 Cyc 420]. 
93. See Dower 228; Ejectment 
§ 358; Entry, Writ of §8§ 22, 23; 


Improvements § 58; Trespass to Try 
Title [38 Gyc 1233]. 

94. Bouvier L. D. [cit Fitzherbert 
NS Bp 316i: 

95. Escriche Diccionario. 
keepers|'32 C29. p 525. 

96. Spain.—Civ. Code art 1784. 

Philippine.-—Civ. Code art 1784. 

Porto Rico.—Civ. Code § bss 

See Innkeepers 32 C. J. 525. 

S77 US.v. Soto, -7 Nee 230, 233, 
64 P 419. 

98. English L. D. See Telegraphs 
and Telephones [37 Cyc 1601]. 


See Inn- 


{a] Term may include: (1) Tele- 
graphic rhy v. Western Union 
Tel. Co., 4 8S. D. 105, 109, 55 NW 759, 


46 AmSR 765, 30 LRA 612, 621, 624) 
(2) and telephonic (Atty. -Gen. v. 
Edison Tel, Co., 6 Q. B. D. 244). 


Wor later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


another or to a public body; an office servant.*® 


MESSENGER ASSOCIATION. 


engaged in the business of furnishing messengers 
for hire to any who may desire them. 
MESSENGER CABLE or MESSENGER WIRE.? 
In electricity, the cable, or either of the two cables, 
supporting’ the trolley wire of an electric railway in 
a single or double catenary construction system, 1n | 
which the trolley wire is suspended from a cable 


or cables. 
MESSENGER WIRE.‘ 


MESSIS SEMENTEM SEQUITUR.® 

MESS PORK. A term which has a precise mean- 
ing in trade, and comprises only that pork which 
is taken from the sides of the hog, between the 
shoulder and hams, and no other part of the ani- 


mal.® 
MESSUAGE.’ 


99. Webster D. [quot Pfister v. 
Central Pac. R. Co., 70 Cal. 169, 177, 
11 P 686, 59 AmR 404 (‘The ‘term, 
by its fair import and significance, 
does not apply to a public officer 
acting in an original capacity in the 
discharge of duties imposed upon 
him by law, but presupposes a su- 
perior in authority whose servant the 
messenger is and whose mandate he 
executes, not as a deputy, with power 
to discriminate and judge, or to bind 
his superior, but as a mere bearer 
and communicator of the will of his 
superior’) ]. 

1. Cyclopedic L. D. See’ Sandford 


v. American Dist. Tel. Co., 27 NYS 
142, 31 AbbNCas 147. 
2. See Electricity 20 C. J. p 495. 
3. Webster New Int. D. See An- 


thony v. Cass County Home Tel. Co., 
165 Mich. 388, 391, 130 NW 659 (‘The 
word ‘messenger’ is applied to the 
said wire to distinguish it from a 
wire which carries messages’’). 

[a] Other definitions.— (1) “A 
naked steel wire, from which a tele- 
phone cable is suspended.’ Roberts 
Vv.’ Bell> Tel, Co.,  (Ont:)) 10. DomiR 
459, 460, 49 CanLJ 414. (2) “This 
messenger wire is a steel wire of 
great strength, strung taut, for the 
purpose of having the cable sus- 
pended to it. It is not itself a cur- 
rent-carrying wire.” Till v. Oakville, 
31 Ont. L. 405, 408, 6 OntWN 390. 
(3) “The cables are supported by 
what are denominated ‘messenger 
wires,’ which run from pole to pole 
immediately over the cable.” Cum- 
berland Tel., etc., Co. v. Metzger, 
97, SW. 35, 36, 29 Kyl 1024: 

4 See Messenger Cable ante this 
teh ° 


A maxim meaning ‘“‘The crop 
fe abe: to [follows] the sower.” Bur- 
rill); L.-D. 

{a] Similar meaningss.—(1) ‘“Har- 
vest follows seed time.’’ Peloubet 


Leg. Max. [cit Erskine Inst. pp 174, 
26). (2) “The harvest follows the 
sowing.” Cyclopedic L. D. 

6 Hoadley v. House, 32 Vt. 179, 
181, 67 AmD 167 (a contract for the 
sale of a certain quantity of mess 
pork is not complied with by fur- 
nishing pork containing the neck, 
rump, and shoulder pieces). See 
Hale v. Milwaukee Dock Co., 29 Wis. 
482, 488, 9 AmR 603 (in a receipt 
for fifty-four barrels of mess pork, 
deliverable on return of this receipt 
and payment of storage, the words 
“mess pork’’ were clearly words of 
description, being inserted for the 
purpose of identification); Powell v. 
Horton, 2 Bing. N. Cas. 668, 675, 29 
ECL! 710, 132 Reprint 257. 

7. See Curtilage 17°C. J. ‘p 437; 
Dwelling or Dwelling House 19 C. J. 
p 843; House 30 C. J. p 472. 

Grant of dwelling house in deed 
see Deeds § 274. 


A term used in conveyancing,’ of 
large signification,®? nearly synonymous with dwell- 
ing house,’? defined as a house;! in legal accepta- 
tion, dwelling house with the adjacent buildings and 


| (Ind.) 331, 


MESSENGER—METAL 


An association 


[40.C.J.] 653 


curtilage;+2 a dwelling house with some adjacent 
land assigned to the use ‘of it;** a dwelling house 
with adjacent buildings and curtilage. oe 

MESSUAGIUM. A dwelling house with land.?® 

MESTA. The body of shepherds, drovers, and 
live stock owners represented by a council which 
meets twice a year in Spain under the presidency 
of a government official to consider matters of im- 
portance to the live-stock industry.1® 


MESTIZO. A mongrel or person of mixed blood; 


sometimes used as equivalent to 
is, the child of a white person and a quadroon, 
sometimes as denoting a person one of whose par- 
ents was a Spaniard and the other an American 


Indian.17 


METAL.*® 


“foetoroon,’’ that 


Any of a class of substances which 


typically are fusible and opaque, are good con- 


as gold, 


Metals. 


8. Bouvier L. D. [quot Weaver v. 
aoonat ok Te aap DiSts 600 COs gi Gls 
69]. 

9. Riddle v. Littlefield, 53 N. H. 
503, 509, 16 AmR 388. 

[a] “The term is at least as 
broad as ‘premises upon which a 
dwelling, house is situate.’ ” State 
v. Cooper, (Mo.) 246 SW 892, 893. 

[b] “Land adjoining’’ distin- 
Roe ae ee v. Mann, 55 Vt. 475, 


10. Bouvier L. D. [quot State v. 
Cooper, (Mo.) 246 SW _ 892, 893; 
Weaver v. Henninger, 1 Pa. Dist. & 
Caos DET onle9 7. See Dwelling or 
Dwelling House 19 C. J. p 843. 

11. Grimes v. Wilson, 4 Blackf. 
333 (it embraces within 
its meaning an orchard, garden, and 
curtilage, adjoining buildings, and 
other appendages of a dwelling 
house); Topeka Bd. of Education v. 
State, 64 Kan. 6, 12, 67 P 559 (“The 
best writers represent this word as 
synonymous with ‘house,’ and as em- 
bracing an orchard, garden, curtilage, 
adjoining buildings, and other ap- 
pendages of a dwelling house’’); Or- 
rick -v. Pratt; 34 Mo. 226, 233; 
Weaver v. Henninger, 1 Pa. Dist. 
& Co. 167, 169; Fenn v. Grafton, 2 
Bing. N. Cas. 617, 29 ECL 687, 132 

233: Doew Lv. Collings) a2 
498, 502, 100 Reprint 268; 
Wright Ve Wright, 1650 OVE: 184 
190. 


[a] Older authorities.— (1) The 
word “messuage,’ as used in Magna 
Charta and by the older authorities, 
meant simply a mansion house. It 
subsequently extended by later use 
to include other structures. But the 
structures which may be properly 
included within its meaning are such 
only as are useful in making the 
mansion house itself more comfort- 
able and beneficial. Davis v. Low- 
den, 56 N. J. Eq. 126, 130, 38 A 648. 
(2) “In Sheppard Touchst. 94, it is 
said that ‘the grant of a messuage, 
or a messuage with the appurte- 
nances, passes the house and build- 
ing adjoining, together with the 
close upon which the dwelling-house 
is built, and the little garden, yard, 
field, or piece of void ground lying 
near, and belonging to the mes- 
suage.’... Coke says: ‘By the grant 
of a messuage, or house, the orchard, 
garden and curtilage do pass, and so 
an acre or more may pass by the 
name ‘of a house.’ Coke Litt. 216.” 
Gibson v. Brockway, 8 N. H. 465, 470, 
31 AmD 200. (3) ‘In Moore 24 pl. 
82, a grant of a messuage which was 
formerly thought to be of more ex- 
tensive signification than the word 
‘domus’ or ‘house,’ was held to in- 
clude and pass nothing but the 
house and circuit of the house.” 
pence v. Bittle, 4 Rawle (Pa.) 339, 
342, 


ductors of electricity, and show a peculiar luster, 
bronze, aluminium, ete.; also, any such 
SAD CEANICE without reference to speeial character.? 

A term, which taken in its ordinary 


“Wouse”’ synonymous see House 30 
C.F. p 472 note 410 pak: 

12. Topeka Bd. of Education v. 
State, 64, Kan. 6, 12, 64. P 559. [cit 
Anderson L. D.]; Weaver v. Hennin- 
ger, 1 Pa. Dist! & Co. 167, 169; Mar- 
met Co. v. Archibald, 37 W. Va. 778, 
781, 17 SE 299. 2 ee 

[a] “Messuage” ‘consists of. two 
things, the land and _ the edifice. 
Derby’ v. Jones, 27 Me. DOS soO Urey 

13. Applegate v. Applegate, 16’ N 
J. L. 321, 322; Weaver v. Henninger, 
1 Pa, Dist. & Co. 167, 716974. 

[a] The term denotes all that is 
occupied together at one and the 
same time, and no more. Kerslake 
v. White, 2 Stark. 508, 3 ECL 508. 

[b] It will often include 
but not necéssarily so unless there 
is something in the conveyance to 
rebut such presumption, Sparks v. 
Hess, 15 Cal. 186, 196. .'See Rid- 
dle v. Littlefield, 53 N. H. 503,° 509, 
16 AmR 388 (always including 
land). 

14 Bouvier L. D. [quot State v. 
Cooper, (Mo.) 246 SW 892, 8938]. 

[a] Similar definition.—‘“‘A dwell- 
ing house, with the adjacent build- 
ings and curtilage, and the adjoining 
lands appropriated to the use of the 
household.” Hall v. Philadelphia 
Coy 42 We iValy 573) 572 TS USHMT55 
[cit Bouvier L. D.; Webster D.]. 

15. Spelman Glossary [quot Fenn 
v. Grafton, 2 Bing. N. Cas. 617, 619, 


29 ECL 688, 132 Reprint 238]. See 
Messuage ante this page. 
16. Escriche Diccionario’ 1288; 


Suplemento 324: 

17. Black L. D. See Colored Per- 
sons 11 C. J. p 1224; Mulatto [28 
Cyc 51]; Negro [29 Cyc 661]; Quad- 
roon [82 Cyc 1276]. 

18. See Metallic post p 654. 

Metal: 

As medium of payment see Payment 

[80 Cye 1210]. 
ries ey duty on see Customs Du- 

ies 
Mining oe sée Mines and Minerals 
post p 717. 

19. Webster New Int. D. See 
Meyer v. Arthur, 91 U. S. 570, 577, 
23:'L. ed. 455 (“The truth is, that, in 
the nature of things, a metal and 
its oxide or sulphate are totally dis- 
tinct and unlike. Any substance 
subjected to a chemical change by 
uniting with another substance loses 
its identity; it becomes a different 
mineral species’’). 

{a] “Mineral” distinguished.—‘In 
its common and ordinary significa- 
tion the word ‘mineral’ is not a syno- 
nym for ‘metal,’ but is a comprehen- 
sive term, including every descrip- 


tion of stone and rock deposits 
whether containing metallic sub- 
stances or entirely non-metallic.” 
Northern Pac. R. Co. v. Soderberg, 


99 Fed. 506, 507. 


654 [40 C.J.] 
sense, does not include the precious metals.”° 

Metal aluminium. The basis of common clay.”* 

Metal calcium. The basis of lime.*? 

Other phrases: ‘‘All other metals,’’** ‘‘buttons 
of metal,’’** ‘‘composition metal,’’*> ‘‘metal and 
improvements,’’? ‘‘metal buttons,’’*? ‘‘metals, 
iron, coal, or fire clay,’’?® ‘‘metal unwrought.’’?? 

METAL ALUMINIUM.®° 

METAL CALCIUM.'*! 

METAL LEAF.*? 

-METALLIC.** Being, containing, or having char- 
acteristics of a metal.** 

Metallic circuit. One in which the electricity 
travels its entire course on wires without coming 
in contact with the earth.*® 

Metallic oxide. An oxide composed of oxygen and 
a metal, as a base.%¢ 

METALLIC CIRCUIT.* 

METALLIC OXIDE.** 


METALLIFEROUS. Producing or containing 
metal; yielding metals.®® . 
METALLOPHONE. In music, an instrument 


like a pianoforte, but haying metal bars instead 
of strings; an instrument like the xylophone, but 
having metallic instead of wooden bars.*® 
METALLURGICAL. Of or pertaining to metal- 
lurgy.*? ' ’ 
METALLURGIST. One who is skilled in, or who 
practices, metallurgy.*? 
METALLURGY. The science and art of prepar- 


Casher v. Holmes, 2 B. & Ad. 
. 596, 22 ECL 249, 109 Reprint 


21. Meyer v. Arthur, 91 U. S. 571, 


577, 23 L. ed. 455. 
22. Meyer v. Arthur, supra. 


[a] “Pins, 
tonjivs sp ust 


23. In re Barre Water Co., 62 Vt.| Wolff, 69 Fed. 327, 328. 
27, 30, 20 A 109, 9 LRA 195 [cit 35. Smith v, 
Casher v. Holmes, 2 B. & Ad. 592, | Co., 


596, 22 ECL 249, 109 Reprint 12631. 
“All other metals not a dM 
ee All § 9 text and note F 

f 24. U S. v. Buss, 8 Cust. A. (U. 


37. 


S\)6;/8. aren tet iG ba best 
. ier v. U. S., 128 Fed. 5 organ v. U. S., 
irae pee 94 CCA 518 (Th 


METAL—METER CONTRACT 


Duty on crude metallic minerals 
see Customs Duties § 32 note 3 f[al. 

34, Hempstead 
Fed. 538, 540,59 CCA 342. 
metallic.”—Worthing- 
90 Medi i 7973: UL Sisiv. 


v. Thomas, 


Missouri, 
113 Mo. A. 429, 437, 87 

36. Jenkins v. Johnson, 13 F. Cas. 
No. 7,271, 9 Blatchf, 516, 519. 48. 
See Metallic ante this page. 
88. See Metallic ante this page. 
New Int. D. 
169 Fed. 242, 248, 
e language of the |1965 


» . oF, oe q 
1 


ing metals for use from their ores by separating 
them from mechanical mixture and chemical com- 
bination.** 

METAL THREADS AND FABRICS.** 

METAPHYSICAL. Of or pertaining to meta- 
physies; according to rules or principles of meta- 
physies.*° 

METAPHYSICS.*® That division of philosophy 
which includes ontology, or the science of being, 
and epistemology, or the theory, of knowledge; in 
a looser sense, all the more abstruse philosophical 
disciplines; in a narrower sense, ontology alone.*? 

METASYPHILIS.** 

METAYER SYSTEM. A system of agricultural 
holdings, under which the land is divided, in small 
farms, among single families, the landlord generally 
supplying the stock which the agricultural system 
of the country is considered to réquire, and re- 
ceiving, in lieu of rent and profit, a fixed propor- 
tion of the produce. This proportion, which is 
generally paid in kind, is usually one half.*® 

METEGAVEL. A rent paid in victuals.°° 

METEORITE. A stony or metallic body that has 
fallen to the earth from outer space; an aérolite.** 

METER.°? An instrument for measuring.®* 

METER CONTRACT.§+ A contract whereby the 
customer takes what power he wants, as and when 
he wants it, and pays on the basis of the exact 
number of kilowatt hours, or the horse-power hours 
taken.®> 
Vineland Trust Co. v. Westendorf, 86 
N. J. Eq. 343, 344, 98 A 314 (“The 
fund is to be used for the teaching 
of metaphysics—the science of be- 
ing—the science which deals with 
ultimate reality; the philosophy of 
mind; the science beyond experience; 


the realm of transcendental rumina- 
the 


122 


ete., Tel. 


SW 71. and of 
philosophers’’). 
See Insane Persons § 113%. 
49. Black L. D. (“The system pre- 
vails in some parts of France and 
Italy’’). See generally Crops §§ 
9-16; Landlord and Tenant §§ 1913-— 


tion speculation of 


See 


26. Lemar v. Miles, 4 Watts (Pa.) 
330, 333 (‘‘ ‘metal and improvements, 
may comprehend all permanent fix- 
tures of iron or other metal, and all 
buildings, whether dwelling-houses, 
stables, sheds, walls, or of whatever 
kind, set up for the purpose of carry- 
ing on the business more conven- 


iently’’). 
Ss. v. Buss, 8 Cust. A. (U. 


Ci Ge BIB 
S55, 8: 

28. State v. Evans, 46 Wash. 219, 
223, 89 P 565, 10 LRANS 1163 (‘We 
must, therefore, conclude that each 
of the words ‘minerals,’ ‘metals,’ 
‘iron,’ ‘coal,’ or ‘fire clay,’ was used 
for a purpose in its natural and or- 
dinary meaning, leaving as little as 
possible to implication or interpre- 
tation, and that one word was not 
used necessarily to restrict or mod- 
ify the meaning of another word, 
but was used to make definite the 
rights of aliens to acquire lands 
containing valuable deposits of min- 
erals, whether metals or not, and 
any kind of metals whether iron or 
not, and any kind of iron, coal, or 
fire clay, where such lands are 
chiefly valuable for such minerals’). 

..U.,S/,v. Roessler, etc., Chemi- 
cal Co., 131 Fed. 576 (‘‘these metals 
are not wrought, because they are 
not in the first state in which they 
appear after reduction from the ore; 
that is, the first stage in which they 
appear as pure metals’’). 

30. See Metal ante p 653. 

31. See Metal ante p 653. 

82. See Customs Duties § 82 text 
and note 4, 

33. See Metal ante p 653. 


Statute is ‘said lands being mineral.’ 
It is not even confined to any spe- 
cies of mineral, and it is not neces- 
Sean Synonymous with ‘metallifer- 
ous y 

40. Webster New Int. D. See 
Borgfeldt v. U. S., 124 Wed: 473,1474. 

41. Webster New Int. D. See 
Metallurgist post this page. 

[a] “Metallurgical coke.”—Hotch- 
kiss v. Bon Air Coal, etc, Co., 108 


Me. 34, 78 A 1108, 1114. 
“Metallurgy” defined see ante this 
page. 
42. Webster New Int. D. See 


Metallurgical ante this page; Metal- 
lurgy post this page. 

[a]. “The province of the metal- 
lurgist is to extract the pure metal 
from the concentrates by chemical 
means with or without the aid of 
heat.” Encyclopedia Brit. [quot The 
Santa Clara, 281 Fed. 725, 7291. 

43. Webster New Int. D. 
Metallurgist ante this page. - 

“Metallurgical coke’ see Metallur- 
gical ante this page. 


See 


44, See Customs Duties § 32 text 
and note 5. 

45. Webster New Int. D. 

[a] “Metaphysical healing.”—State 


v. Taft, 20 R. I. 645,.40 A 758, See 
Generally Physicians and Surgeons 
[30 Cye 1561 et seq]. 

[b] “Metaphysical thought.’”? — 
Vineland Trust Co. v. Westendorf, 86 
N, J. Eq. 348, 98 A 814. 

“Metaphysics” defined see post this 
page. 

46. 
page. 

47. Webster 


See Metaphysical post 


New. Int. D. 


this 


See 


50. Cyclopedie L. D. 

51. Webster New Int. D. See 
Goddard v, Winchell, 86 Iowa 71, 84, 
neat 1124, 41 AmSR 481, 17 LRA 

Property rights of finder as 
against owner of land where found 
see Finding Lost Goods § 6 note 48 [b]. 

52. See Hlectricity 20 C. J. p 303; 
Gas 28 C. J. p 545; Metre post p 655; 
Metric System post p 655; Waters 
[40 Cyc 542]; Weights and Measures 
[40 Cye 879]. 

53. Webster Int. D. 

[a] Water meter (1) is “a con- 
trivance to regulate the distribution 
of water by adjusting the quantity 
and price.’’. Red Star Line SS. Co. v. 
Jersey City, 45 N. J. L. 246, 249. (2) 
A water meter, however actuated, is 
not designed for exerting or trans- 
mitting power, but simply for meas- 
uring and registering fluid volume; 
and, aS a matter of applied art, a 
water meter and a water motor are 
essentially different. National Me- 
ter Co. v. Neptune Meter Co., 122 
Bed: 75,378. 

54. See Meter and cross refer- 
ences there listed. 

55. Atty.-Gen. v. Canadian Niag- 
ara Power Co., [1912]: A.) GC. 852, 
ha A.C. (Can.) 317, 9 DomLR 191, 


[a] History of the art of measur- 
ing electric current see Weston 
Electrical Instrument Co. v. Empire 
Electrical Instrument Co., 131 Fed. 
82. See Atty.-Gen. v. Canadian 
Niagara Falls Power Co., 16 OntWR 
35, 37 (‘In a meter contract, the 
electricity supplied is measured by 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


METES AND BOUNDS.**® 

METHEGLIN. An intoxicating beverage well 
known to the ancients, and sometimes called by 
them wine of honey.®* 

METHOD. Properly speaking, the act of placing 
and performing several operations in the most c¢on- 
venient order, but it may signify a contrivance or 
device.®® 

METHOMANIA.®*® 

METHYL ALCOHOL.” A light, volatile, inflam- 
mable liquid, CH,OH, boiling at 66° C. (151° F.), 
obtained by the distillation of wood and in other 
ways.®t 

METRE. The unit of measure in the ‘‘metric 
system’’ of weights and measures. It is a measure 
of length, being the ten-millionth part of the dis- 
tance from the equator to the north pole, and 
equivalent to 39.37 inches. From this unit all the 
other denominations of measure, as well as of 
weight, are derived. The metric system was first 
adopted in France in 1795.°? 

METRIC SYSTEM. A system of measures for 
length, surface, weight, and capacity, founded on 
the metre as a unit.®* 

METTESHEP or METTENSCHEP. An ac- 
knowledgment paid in a certain measure of corn; 
or a fine or penalty imposed on tenants for default 
in not doing their customary service in cutting the 
lord’s corn.®* 

METUS QUEM AGNOSCUNT LEGES IN EX- 
CUSATIONEM CRIMINIS EST TALIS QUI CA- 
DERE. POSSIT IN CONSTANTEM VIRUM.® 


meter at some point—say in the 


METES AND BOUNDS—MICHAELMAS TERM — 


68. San Francisco v. Le Roy, 138 


[40 6. J.] 


MEUM EST PROMITTERE, NON DIMIT- 
TERE. §®¢ 

MEXICAN. <A term which may inelude either a 
citizen, subject, or native of Mexico.** 

Mexican pueblo. Settlement or town under the 
control of the Mexican government, with alcaldes 
and other officers, for the administration of mu- 
nicipal affairs.®® 

Mexican shore. In the civil law as applied in 
Mexico, a term used to designate the shore line of 
extraordinary high tides.®® 

MEXICAN GRANT.*° 

MEXICAN LEAGUE.” 

MEXICAN PUEBLO.”? 

MEXICAN SHORE. 

MEZCLA. In Spanish law, mixture.” 

MFG. An abbreviation for ‘‘manufacturing.’’75 

MICA.7® Any of a group of minerals erystallizing 
in forms apparently orthorhombie or hexagonal but 
really monoclinic, and characterized by highly per- 
fect cleavage, so that they readily separate into 
very thin leaves, more or less elastic.7* 

MICANITE.*® In electricity, an insulating ma- 
terial. made from laminz of mica cemented together 
under pressure.”® 

MICHAEL. <A baptismal name.*° 

MICHAELMAS. There are two Michaelmasses, 
one, the old Michaelmas, which falls on October 11, 
and the other, the new Michaelmas, which falls on 
September 29.1 

MICHAELMAS TERM.*? In England, one of the 
four terms of the courts of common law, beginning 
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iridescent. The builder of armatures 


vendee’s premises, and the rate thus 
determined in e.h.p. The average 1S 
taken for each period—say a month— 
and a price fixed for payment for this 
period proportionate to this average ). 

56. See Boundaries § 7 text and 
note 83. e 

57. Nevin v. Ladue, 3 Den. (N. ¥*) 
437, 440 (“Dr. Robinson, in his He- 
brew Lexicon, refers to Herodotus 
and also to Diodorus of Sicily, to 
show that the word shekar_ usually 
translated strong drink in’ King 
James’ version of the Bible, means 
any inebriating liquor; and includes 
ale or beer. He also refers to St. 
Jerome to show that it includes 
mead or metheglin’’). See gener- 
ally Intoxicating Liquors §§ 1-16. 

58. Hornblower v. Boulton, 8 T. 
R. 95, 106, 101 Reprint 1285. See 
generally Patents [30 Cyc 825]. 

[a] “Process” synonymous.—Rex 
v. Wheeler, 2 B. & Ald. 345, 350, 106 
Reprint 392. 


59. See Insane Persons § 103. 

60. See generally Intoxicating 
Liauors §§ 1-16. 

61. Webster New Int. D. See 
Peo, v. Bowen, 182 N. Y. 1, 13, 74 
NE 489 [cit Webster Int. D.] 


(‘methyl alcohol” is the “wood alco- 
hol” of commerce). 

“Alcohol” defined see 2 C. J. p 1027. 

62. Black L. D. See Meter ante 
p 654; Metric System post this page; 
Weights and Measures [40 Cyc 879]. 

63. Black L. D. See Meter ante p 
654; Metre ante this page; Weights 
and Measures [40 Cyc 879]. 

64 Bouvier L. D. 

65. A maxim meaning “The fear 
which the law acknowledges in the 
excuse of a crime is such as can 


fall upon a steady man.” Morgan 
Leg. Max. i 
66. A maxim meaning, “It ‘is 


mine to promise, not to discharge.” 
Black L. D. [cit 2 Rolle p 39]. 

67. Baldwin v. Goldfrank, 88 Tex. 
249, 259, 31 SW 1064. See Tobin v. 


Walkinshaw, 23 F. Cas. No. 14,069, 
McAll. 151, 195; Ruis v. Chambers, 
15 Tex. 586, 588. 

[a] “Mexican grantee.” — Bas- 


comb y, Davis, 56 Cal, 152, 154, 


U.S. 656, 664, 11 SCt 364, 34 L. ed. 1096, 


69. Valentine v. Sloss, 103 Cal. 
216) 2795/37’ P! 326, 410: 
Bie Mexican grant: 

Mining lands see Mines and Min- 


erals § 118. 
Public lands generally see Public 
Lands [32 Cyc 1161]. 
Property subject to partition see 
Partition [30 Cyc 176]. 
Bettas See League 36 C. J. p 972 note 
72. See Mexican ante this page 
text and note 68. 
73. See Mexican ante this page 
text and note 69, 
74. Escriche Diccionario. 
Confusion of Goods 12 C. J. p 490. 


75. Seiberling v. Miller, 207 I11. 
443, 69 NE 800, 802. See Manufac- 
tures § 8. 

76. See Micanite post this page. 

77. Webster New Int. D. 

[a] Nature and  qualities.—‘Of 


all substances, mica probably is the 
best material for use in armatures, 
if it is desired to obtain not only 
efficient electric insulation, but also 
durability under the influence of 
heat. The highest temperature to 
which an armature is subjected, even 
by short circuit or bad construction, 
will have no injurious effect upon 
mica. Mica, thick or thin, may be 
held in a gas flame without crack- 
ing, burning or melting. It remains 
unaffected. The reason of this is 
better understood when it is remem- 
bered that it consists of aluminic 


silicate, containing also _ potassic, 
sodic and lithic silicates, and some 
ferrous and ferric and manganic 
oxides. Its chemical constitution 
varies. ... The insulating power of 


mica is superior to that of any other 
substance applicable to armatures. 
An advantage, peculiar to itself, is 
its even, laminated structure. ... 
Mica layers have been’ obtained of a 
thinness of .00003 inch. Mechanical 
difficulties prevent its being split 
thinner. By pasting it upon a hard 
surface and splitting it off as much 
as possible, the remaining fragments 
are so thin as to become beautifully 


can therefore split the sheets into 
any desired and uniform thickness 
with great ease and accuracy. An 
interesting property of mica and one 
not generally recognized, is its 
homogeneity of structure and clear 
transparency, although go _ black 
when thick. ... A valuable property 
of mica in connection with commu- 
tator insulation is its proper degree 
of hardness, whereby it does not 
wear away too rapidly under the ac- 
tion of the brushes. If rubber were 
used, for example, even if it did not 
burn, yet it would wear off and 
sparking result, because the commu- 
tator surface would not be truly 
cylindrical, The brushes would be 
set into vibration.” Address of Ed- 
ward P. Thompson, Dec. 21, 1892 be- 
fore the American Institute of Elec- 
taee cgaagingers Cquot Mica Insu- 
ator Co. v. Union Mica Co. s 
928, 934], Co., 187 Fed 

78. See Mica post this page. 

79. Webster New Int D. - 

fa] “The trade name ‘micanite,’ 

. has established for itself a rec- 
ognized place in the electrical art.” 
Mica Insulator Co. v. Union Mica 
Co., 137 Fed. 928, 933. 

80. Ohlmann v, Clarkson Saw 
Mill Co., 222 Mo. 62, 72, 120 SW 1155, 
28 LRANS 432, 133 AmSR_ 506 
(“Michael is a baptismal name sa- 
cred in meaning and hallowed by 
sacred legends—witness: Saint Mi- 
chael, Michaelmas, or the great arch- 
angel whose prowess is vouched for 
in accredited annals of those dim 
wars seen by the mind’s eye of the 
blind Milton, in which the Great 
Enemy of Mankind, thrust forth by 
his sword, pitched headlong flaming. 

. It ill becomes the law, moving 
with dignity and venerating sacred- 
ness, to deal in flippant vein with 
such a name as Michael, literally in 
Hebrew, ‘Who is like God’’’). See 
Mike post p 657. 

81. Doe v. Lea, 11 East 312, 313, 103 
Reprint 1024. See Smith v. Walton, 8 
Bing, 235, 21 ECL 521, 131 Reprint 391. 

82. See Hilary Term 29 C. J. p 755. 

“Lady day’ defined see Lady 35 C. 
J. p 932 text and note 28. 
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on the second and ending on the twenty-fifth day 
of November of each year.** 

MICHEL-GEMOT. One of the names of the gen- 
eral council immemorially held in England; one of 
the great councils of king and noblemen in Saxon 
times.®* 

MICHEL-SYNOTH. Great council; one of the 
names of the general council of the kingdom in 
the times of the Saxons.*® 

MICROBE. A germ of disease so infinitesimal 
that it derives its name from the powerful glass by 
the aid of which it is claimed the germ may be 
detected.*® 

MICROPHONE. In physics, an instrument for 
intensifying feeble sounds or for transmitting 
sounds, based on the principle that the transition 
resistance between loosely joined electric conductors 
decreases in proportion as they are pressed to- 
gether.87 

MIDDLE.*®® Equally distant from the extremes 
or limits; mean; middling.*® 

Middle lord. In the English law a term used to 
designate a lord holding, lands immediately under 
the king, but who grants out portions of such 
lands to inferior persons, and who thus becomes a 
lord with respect to such inferior persons.*? 
ieee ee defined see 38 C. J. p 


83. Burrill L. D. [cit 3 Stephen 
Comm. p 562]. See Doe v. Lea, 11 


Louisville, ete., 
422, 


299, 229 SW 757; 761. 

98. Western Union Tel. 
ResCos, 
110 NE 583, AnnCas1917B 670] S. 


MICHAELMAS TERM—MIDDLEMAN 


Other phrases: ‘‘About the middle of Septem- 
ber,’’®! ‘‘middle line,’’®? ‘‘middle of a navigable 
river,’’®? ‘“middle of the channel,’’®* ‘‘middle of 
the main channel,’’®> ‘‘middle af the Mississippi 
River,?2°° ‘middle of the river,’’®? ‘‘middle of the 
stream, 298 “the middle channel of said. river,’’?? 
“the middle of section.’’! 

MIDDLE LORD.’ 

MIDDLEMAN.’ A person employed to bring two 
or more parties together; an agent who merely 
brings the parties to the sale together, and upon 
whom does not devolve the duty of negotiating for 
either, and who may contract for and receive com- 
missions from both;® a broker whose duties are 
limited by his contract to finding and producing 
a purchaser able, ready, and willing to accept his 
client’s terms, or to effect a transaction with his 
client upon any terms satisfactory to both. The 
term 


ture of the contract of employment.’ He is not 


subject to the rules governing brokers.* He sustains. 


no confidential relation to either party.2 He is in 
no fiduciary relation to his principal.1? He is the 
agent of both.1! A middleman neither negotiates 
for, nor is employed to negotiate by, either side.’* 


Louisiana v. Mississippi, 
1, 26 SCt 408, 421, 50 L. ed. 913]. 

99. Washington v. Oregon, 214 U. 
205, 216, 29 SCt..631,. 53°Ti"eds 96S 


COs eNe 


270 Til. 399, 


‘‘middleman’’ is merely descriptive of the na-, 


202 U. S.: 


East 312, 103 Reprint 1024. 

84. Black L. D. [cit Jacob L. D.]. 

85. Black L; D. [cit 1 Blackstone 
Comm. p 147]: 

86. Newark Aqueduct Bd. v. Pas- 
saic, 45 N. J. Eq. 393, 403, 18 A 106. 

fa] “Microbe  killex. 7_—Radam _v. 
Capital Microbe Destroyer Co. 81 
Tex: :122, 127, 16. SW 990, 26 AmSR 
1835 Aff’ Ve Radam, 17 Tex. 530, 531, 
14 SW 164, 19 AmSR [9259 ‘LRA 145. 

87. Webster New Int. D. 

[a] “Every microphone transmit- 
ter, aS commonly understood in the 
telephonic art, is an instrument hav- 
ing carbon electrodes in loose or fee- 
ble contact. But a transmitter may 
still be a microphone without having 
carbon electrodes, provided the elec- 
trodes are of solid material, and so 
capable of embodying microphonic 
action.’”’ _ American Bell Tel. Co. v. 
National Tel. Mfg. Co.,; 119 Fed. 893, 
898, 56 CCA 423... .,, 

88. See generally Boundaries 9 C. 
J. p 145; Navigable Waters [29 Cyc 
284]; Waters [40 Cye 542]. 

gs9. Century D. 

{a] Middle letter between the 
christian and surname is very com- 
mon for. the purpose of distinction, 
and in the use and understanding of 
the people at large. Bowen v: Mul- 
ford; 10 Ni: J. L. 230. See Keene v. 
Meade, Se Petar CU. Ss) stviste Law eds 
581. See also Names [29 Cyc 261]. 

90:..De Peéyster v. Michael, 6 N. 
Y. 467, 495, 57 AmD 470. See Mesne 
Lord. ante p 652. 

91.. Bennett v. Lingham, 31. Fed. 
85 (“The phrase in the contract, 
‘about the middle of September,’ is 
indefinite. It has no definite mean- 
ing in the trade. In this instance it 
was construed by the ship to cover a 
day as late as September 27th’’). 

92. Hearne v. State, 121 Ark. 460, 
181 SW 291, 295. 

[a] The middle line of a non- 
navigable river at low-water mark is 
not the center of the channel, which 
means the continuous course of 
deepest water, but is a line equally 
distant from all points on the oppo- 
site banks at right angles with the 
thread at low-water mark. Micelli 
v. Andrus, 61 Or. 78, 120 P 737, 740. 

[b] “The middle line of section 
10.”—Alluvial Realty Co. v. Himmel- 
berger-Harrison Lumber Co., 287 Mo. 


(‘when the middle of a navigable 
river becomes the boundary line be- 
tween two States, the middle of the 
current or channel of commerce will 
be regarded as the boundary line’). 

94. Rowe v. Smith, 51 Conn. 266, 
271, 50 AmR 16 [cit Buttenuth v. St. 
Louis Bridge Co., 123 Ill. 535, 548, 17 
NE 439, 5 AmSR 545] (‘‘middle of the 
channel” is the space within which 
ships can and usually do pass, and 
not the thread of the deepest water). 

95. Western Union Tel. Co. v. 
Louisville, etce., R. Co., 270 Ill. 399, 
110 NE 5838, 592, AnnCas1917B 670. 

96. Iowa v. Illinois, 147 U. S. 1, 
12) 13. SCt 239. 34 Ered. +55; 

-{a] The western boundary line of 
Tennessee, declared and fixed by 
treaties and legislative enactments 
to be , the middle of the Mississippi 
river,” means a line.along the river 
bed datretereat from the visible, de- 
fined, and _ substantially established 
banks confining the waters on either 
side, and does not mean the center 
of that part of the river which is 
deepest and constitutes the channel 
of commerce. This construction has 
become a rule of property and should 
not be disturbed. State v. Munice 
Puln Co., 119 Tenn. 47, 104 SW 437, 441. 


97. Western Union Tel. Co. v. 
Louisville, etc.. R. Co., 270 Ill. 399, 
422, 110 NE 583, AnnCas1917B 670 


(“The phrases ‘middle of the river’ 
and ‘middle of the main channel’ are 
equivalent expressions and both 
mean the main line of the channel, 
or, as it is frequently expressed, the 
middle thread of the current’), 

fa] “What is ‘the middle’ of a 
river, is a question of law; but once 
defining that ‘the middle’ of a river 
is the half-way point between its 
banks, or that the thread of the 
stream is its middle, it is a question 
of fact to determine whether an ob- 
ject in the river is on the one side 
or the other of ‘the middle’ as thus 
defined.’”’ State v. Burton, 106 La. 
732, 734, 31 S 291. 

98. See cases infra this note. 

[a] In _ international law and by 
usage of European nations, the tere 
“middle of the stream” as applied to 
a navigable river is the same asthe 
middle of the channel of such 
stream. Iowa vy. Illinois, 147 U. S. 
1, 8, 18 SCt 239, 37 L, ed. 55 [quot 


(the middle of the main channel of 
the river is what is meant by the 
words “the middle channel of said 
river,’ in the act of admitting Ore- 
gon into the Union, with the Colum- 
bia River as its northern boundary). 

1. Alluvial Realty Co. v. Himmel- 
berger-Harrison Lumber Co., 287 Mo. 
299, 229 SW 757, 761. 

2. See Middle ante this page text 
and note 99. 

3. See Agency §§ 1-18; 
§§ 1-13; Factors §§ 1-6. 

4. Southack v. Lane, 32 Misc. 141, 
144, 65 NYS 629; Langford Ws Issen- 
huth, 28S. D. 451, 134 NW 889, 893. 

5. Synnott v. Shaughnessy, 2 Ida. 
(Hasb.) 111, 122,.7 P 82; Langford 
v. Issenhuth, 28 S. D. 451, 134 NW 
889, 893. See Ryan v. Walker, 35 
Cali A. 116,119,269) (Ps 407: bert ove 
oe 217 Mass. 209, 104 NE 556, 


6 Langford v. Issenhuth, 28 S. 
D. 451, 463, 134 NW 889. 

[a] Distinguished from real es- 
tate broker or agent.—‘A distinction 
has been drawn by the courts be- 
tween what is commonly known as a 
real eState broker or agent who un- 
dertakes to find a purchaser for a 
piece of property and to represent 
the owner in negotiating a sale, and 
that other personage known as a 
middleman who is not supposed to 
take any interest in negotiating the 
deal on the part of either party.” 
Clopton v. Meeves, 24 Ida, 293, 300, 
Vso OO. 

7. Langford v. Issenhuth, 28 §. D. 
451, 463, 1834 NW 889 [quot King v. 
Reed, 24 Cal, A. 229, 141 P 41, 48]. 

8. Tracey v. Blake, 229 Mass. 57, 
60, 118 NE 271 (“The distinction be- 
tween a middleman and a broker is 
clearly defined and has been pointed 
out by many decisions of this 
court’), 

9. Arthur v. Georgia Cotton Co., 
22 Ga. A. 431, 96 SE 232; Stapp V. 
va is 158 lowa 376, 139 NW 893, 


10. rene ha Reed, 24 Cal. A. 229, 


141 P 41 
ie Stapp v. Godfrey, 158 Iowa 
73° ‘Colo. 


376, 139 NW 893, 894 
12. Jenkins v. Mabee, 

366,215 Py924, 926; Geddes v. Van 

Rhee, 126 Minn: 517, 520, 148 NW 549 

(“their claim as to being ‘middle- 


Brokers 


SS a i ee ee eae eee 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


s 


He is under no duty of negotiating for either.’ 
The parties when they meet do their own nego- 
tiating and make their own bargains.'* 
under any obligation not to receive compensation 
from the opposite party to the transaction.' 
may contract for and receive a commission from 


both.1® 
MIDDLESEX, BILL OF.'’ 
MIDDLING.+* 


part; 


a common seaman.?° 


MIDWAY. ‘The middle course.?! 


MIDWIFE.” A female obstetrician.?* 

MIDWIFERY.** The practice of obstetries.*° 

MIEDO. In Spanish law, fear, perturbacion of MILCH.*° 
mind.?° Milch cow. 

MIGHT.”* Power of a person (to do something) ; 


In milling, the parts of a kernel 
of grain next the skin of the berry, largely com- 
posed of gluten and considered the most nutritious 
also, the coarser particles resulting from 
milling intermingled with a certain quantity of for- 
eign matters, used as feed for farm stock.!® 
MIDSHIPMAN. A person who occupies a middle 
position between that of a superior 


MIDDLEMAN—MILCH 


mind; 
efficacy.?® 
He is not. 
He 


ower.” 


strength; 


[40 C.J.] 657 


force; power; ability; capacity; 


MIGHTY. Possessing might; potent; efficacious; 
now implying a very high or transcendent degree of 


MIGRANS JURA AMITTAT AC PRIVILEGIA 


ET IMMUNITATES DOMICILII PRIORIS.*° 
& MIGRATE. As applied to birds, to pass periodi- 


officer and 


MIKE. 


as an abbreviation of ‘‘ Michael.’ 
ing, it is a mere diminutive or nickname.** 
sometimes used flippantly to designate anyone.*° 
An adjective*’ meaning giving milk. 
A cow, giving, or in, milk, or kept 
for her milk.*® A term which may inelude a heifer.*°® 


force or power of any kind, whether of body or 


men’ in this transaction is unten- 
able. Such status exists where one, 
not having undertaken to act as 
agent for either party or to exercise 
for either his skill, knowledge or in- 
fluence, merely brings them together 
to deal for themselves, he standing 
indifferent between them’’). 

“He [the middleman] is employed 
merely to bring the parties together, 
when each desires to exchange his 
property for that of the other, or 
where one desires to sell and the 
other to purchase property. In such 
a transaction, the services are not 
rendered by one acting as the agent 
of either party. He merely puts 
them in a position where they may 
make their own contracts, and he 
may later receive a commission from 


both.” Tracey v. Blake, 229 Mass: 
57, 60, 118 NE 271. , 
1s. Stapp v. Godtrey, 158 Iowa 


376, 1389 NW 8938, 894 

14. Arthur v. Georgia Cotton Co., 
22 Ga. A. 4381, 96 SE 232; Southack 
v. Lane, 32 Misc. 141, 144, 65 NYS 
629; Langford Vv. Issenhuth, 28eS5.D 
451, 1384 NW 889, 893. 

15. King v. Reed, 24 Cal. A, 229, 
141 P 41, 48; Southack v. Lane, 32 
Misc. 141, 144, 65 NYS 629 (‘his fees 
are always fixed by contract or stipu- 
lation, as the law does not regulate 
them; and, in that respect, he differs 
from an agent, for there the law 
fixes the compensation, if he acts as 
an agent and he is entitled to recover 
as such for the services performed”). 


16. Stapp v. Godfrey, 158 Iowa 
376, 1389 NW 893, 894. 

17. See Bill of Middlesex 7 C. J. 
p 1180. 

18. See generally Mills post p 710. 

19._, Century . D.. ;[auot State ~v. 
Weller, 171 Ind. 53, 56, 85 NE 761] 


(‘In the older methods of milling 
this was ground as fine as, possible 
together with the starchy part and 
the bran, and then the whole was 
bolted to separate the bran. By the 
newer high-milling methods, the 
middlings are passed through a pu- 
rifying machine and reground, form- 
ing a very fine flour, with larger and 


more uniform granules than that 
from the first grinding’’). 
{a] Other definitions.—(1) “A 


combination of the coarser parts of 
ground wheat with the finest bran, 
separated from the fine flour and 
coarse bran... used for making the 
best quality of flour.” Webster Int. 
D. [quot State v. Weller, 171 Ind. 53, 
56, 85 NE 761]. (2) “The coarse 
flour and fine bran separated by bolt- 
ing from fine flour and coarse bran.” 


[40 C. J—42] 


Cream 
(3) 


Great Atlantic, etc., Tea Co. v. 
of Wheat Co., 224 Fed. 566, 568. 
“The coarser part of ground wheat, 
as distinguished from flour . and 
bran.” Standard D, [quot State v. 
Weller, 171 Ind. 53, 57, 85 NE 761]. 
[b] “‘*Wheat middlings’ consist 
of only a part of the ground grains, 
from which at least the coarser bran, 
and. usually the finer flour, have 
been separated. The quality and 
value of middlings as feeding stuff 
would therefore vary and depend 
upon the milling process of the 
manufacturer in any given case.... 
It is clear that ‘wheat middlings,’ a 
by-product containing only certain 
particles of the grains of wheat, are 
not the same as a meal containing 
the entire substance and all parts 
of the ground grains.” State v. 
Weller, 171, Ind. 53, 57,785 NE:761.. : 
20. U. 8. v. Cook, 128 U. s. 254, 
258, 9 SCt.108, 32 L..-ed. 464 [cit 
Imperial D.]. 
“Cadet midshipman” defined see 
Cadet 9 C. J. p 1115 text and note 1. 
21. Standard D. See Louisiana v. 
Mississippi, 202 U. S. 1, 49, 26 SCt 
408, 50 L. ed. 913. 


22. See Midwifery post this page. 
23. Com. v. Porn, 196 Mass. 326, 
Say oe ONY (Sale LT TRAINS 594.8 13 


AnnCas 569. 
24. See Midwife ante this page; 
Physicians and Surgeons [30 Cyc 1561]. 
25. Com. v. Porn; 196 Mass. 326; 
82 NE 31,17 LRANS 94, 13 AnnCas 569. 
26. Escriche Diccionario. See Du- 


ress. 19. G..J. po 8383! Fear -25..C. J. p 
OTT sakiehte 2%. Co. Jn pr 907s athreats 
[38 Cyc 289]. 

27. om part of verb “may” see 


May § 

28. Webster New Int. D. 

29. Webster New Int. D. 

[a] While the expression “mighty 
fast” is a term of relative meaning, 
when applied to the speed of a 
street car it is sufficiently definite to 
enable the jury to say whether or 
not the car was traveling in excess 
of seven miles an hour. Moore y. 
Northern Texas Tract. Co., 41 Tex. 
Civ. A, 583, 95 SW 652, 653 (in an 
action against a street railroad for 
injuries to a passenger, evidence 
that the car was going “mighty 
fast” was sufficient to render it error 
to exclude an ordinance limiting the 
rate of speed of a street car to seven 
miles an hour). 

30. A maxim meaning, “One who 
emigrates will lose the rights, privi- 
leges, and immunities of his former 
domicile.’ Black L, D. [cit 1 Kent 
Comm. p 761. 


mn 


cally from one region or climate to another for 
feeding or breeding.*+ 

MIGRATION. 
sion that the migration and importation of such 
persons as any of the states now existing shall 
think proper to permit shall not. be prohibited, ete.,. 
a term which means the voluntary emigration of, 
such persons to the United States.®? 
‘‘Mike’’ is not universally recognized 


As used in a constitutional provi- 


Strictly speak- 
‘ Iteis 


3e 


31. U.S. v. Samples, 258 Fed. 479, 
484 (‘“‘The majority of birds of the 
north temperate and arctic regions 
perform regular migrations, ‘ which 
are dependent on food supply more 
than on temperature, moving north 
in the spring and south in the fall.’ 
Seals go regularly to their breeding 
and feeding grounds. Fishes mi- 
grate during the spawning season. 
Migratory birds nest in the north 
and feed in the south with the regu- 
larity of the seasons. The move- 
ments of all these forms of life may 
be computed almost with mathemati- 
cal precision. Their courses through 
the water and through the air are 
almost as well defined as though 
marked by Old Trails’ monuments. 
Their movements are dictated by 
neither whim nor caprice, but are 
impelled by an instinct which in- 
heres in the’ law of their being’’), 

32. Peo. v. Compagnie Générale 
Transatlantique, 107 U. S. 59,. 62, 2 
SCt 87, 27 L. ed. 383. See Aliens §§ 
50-85; Immigration 31 GC. J. p 251. 

33. Ohlmann y. Clarkson Saw Mill 
Co., 222 Mo. 62, 120 SW 1155, 1158, 
133 AmSR ‘506, 28 LRANS 432. See 
Michael ante p 655. 

34. Ohlmann yv. Clarkson Saw Mill 
Co., 222 Mo. 62, 71, 120 SW 1155, 133 
AmSR 506, 28 LRANS 432. 

35. Ohlmann vy. Clarkson Saw Mill 
Co., supra (“as in the colloquialism, 
‘Sure, Mike,’ or in the other, ‘Are you 
Mike?’ or ‘You think you’re Mike.’ 
But this figurative and slangy use 
is too broad and proves too much. 
We are of the notion there is some- 
thing Celtic about ‘Mike’—a tang or 
flavor of the old sod—and that its» 
usage among Teutons is either mal- 
apropos, mythical, or scant’’). 

36. See Cow 15 C. J. p 1340; Milk 

English, 


post p 708. 

37. Patterson v. (Tex: 
Civ. -A.). 142 SW 18, 19. 

38. Webster D. [quot Patterson v. 
English, supra]. 

39. Webster New Int. D. See 
Patterson y. English, supra (under 
a statute which exempts to every 
family from forced sale “five milch 
cows and their calves.” heifers which 
had never been milked but which 
were with calf when the levy was 
made, and which the debtor, who was 
the head of the family, was keeping 
as his milch cows, are exempt). 

40. Nelson v. Fightmaster, 4 Okl. 
38, 44, 44 P 213 (in a statute exempt- 
ing milch cows from execution, that 
term includes heifers which are he- 
ing. raised, kept, and intended for 
family use as milch cows). 


658 [40 C.J.] 


MILCH COW.*! 


MILE. A measure of length or distance.*? 
term may be applied either to the land or statute 
mile,** or to the geographical or marine mile.** 

The land or statute mile measures eight fur- 
longs,*® or one thousand seven hundred and sixty 
yards,*® or five thousand two hundred and eighty 


feet*? on the land. 


The geographical, marine, or sea mile measures 
six thousand and eighty-six and seven-tenths feet on 
the sea, on the scale of sixty geographical or sea 


miles to a degree.*® 
MILEAGE.*® 


miles passed over.°? 


MILEAGE BOOK. A contract for carriage hav- 
ing attached thereto coupons, one for every mile, 
each coupon being in two parts, one for the pas- 
senger’s fare, the other for his baggage.°* 

MILICIA. In Spanish law, the art of waging war 


41. See Milch ante p 657. 

42. Wharton L. Lex. See gener- 
ally Weights and, Measures [40 Cyc 
87 


9]. 

[a] “he Arabs in the north of 
Africa consider it a mile when so far 
as not to be able to distinguish a 
man from a woman.” U. S. v. New 
Bedford Bridge, 27 F. Cas. No. 15,867, 
1 Woodb. & M. 401, 485. 

43. See infra text and notes 45- 
47. 

44. See infra text and note 48. 

“The land mile is more common to 
those whose business is upon the 
land—to landmen—while the sea mile 
is the only one recognized by those 
who navigate the sea—by seamen. 
The first named was legalized in the 
reign of Queen Plizabeth, known as 
‘statute mile’—or ‘English mile’—or 
‘English statute mile;’ and the ‘log’ 
was invented at about the same time 
which inaugurated the measuring of 
sea or marine miles, known as ‘Eng- 
lish geographical miles. Each is 
adapted to its own _ sphere. It 
would be impossible to measure the 
sea as we do the land. Charts of the 
ocean and other navigable waters are 
made on a scale of sixty geographi- 
cal miles—sea miles—to a degree. 
Speed of vessels, whether propelled 
by steam or sails, is only ascertained 
by ‘log and line,’ each ‘knot’ in the 
line representing one mile on the 
sea, The navigator can also ascer- 
tain distances run from day to day 
by taking altitudes of the sun, and 
finds his position on the chart by 
computations based on the sea mile 
as his measure. Different rules from 
those on the land—different knowl- 
edge—different laws and even differ- 
ent courts—control the business and 
controversies pertaining to the seas. 
It is said that the navigator may 
reduce his sea mile to a land mile, 
and be in accord with that mile in 
that way. It is not often done, and 
cannot by ordinary men be easily 
done. A practice of making the re- 
ductions would impose burdens and 
mistakes upon business. The sea- 
men would contend that the land 
mile should be extended to the 
length of the sea mile, to ensure uni- 
formity. The statute mile is adopted 
only in England and the United 
States, while the marine mile is 
known to and acted upon by all the 
civilized peoples of the _ globe.” 
Rockland, ete., Steamboat Co, v. Fes- 
senden, 79 Me. 140, 146, 8 A 550. 

[a] “Po interpret the meaning of 
the word ‘mile’ when its use is Ca- 
pable of two applications, our first 
inauiry would naturally be as to 


A compensation allowed by law to 
officers for their trouble and expenses in traveling 
on public business;°° payment allowed to a public 
functionary for the expenses of travel in the dis- 
charge of his duties, according to the number of 


MILCH COW—MILITARY 


7, Fr: a ee ee 


and drilling soldiers; also, the military profession.** 


The 


or navy.®4 


guardian.°® 


MILITARY.°*’ 


MILITAR. In Spanish law, anyone in the army 
Such a person, when in active. service, 
is exempt from the necessity of publishing edicts 
of his intended marriage®® and from serving as 


Pertaining to war or to the army; 


concerned with war; also the whole body of sol- 


of chivalry.®*® 


what subject of measurement it was 
intended to be applied; if to the land, 
we should at once say statute miles 
to be measured by the chain; if to 
the sea, we should as readily say 
marine, to be measured by the log. 
Bach kind of measurement being thus 
adapted to its own sphere. AS a 
matter of fact and common informa- 
tion all measurements upon the land 
and sea, so far aS we have any 
knowledge of them, are made in ac- 
cordance with the scheme of adapt- 


ability. All maps are measured. by 
statute, and all charts by marine, 
miles. The reason for this is plain. 


It is impracticable to measure the 

land by the log or the sea by the 

chain.” lLazell v. Boardman, 103 Me. 

292, 297, 69 A 97, 18 AnnCas 678. 
45. Wharton L. Lex. 

45. Wharton L. Lex. 

47. Lazell v. Boardman, 103 Me. 
292, 69 A 97, 99, 18 AnnCas 673. 

' fa] The term may imply (1) a 

straight line, and not by the usual 

methods of travel (Miller v. Keeler, 

9 Pa. Co. 274, 275; Macon, ete., Coun- 

ties v. Trousdale County, 2 Baxt. 

(Tenn.) 1, 10; Lake v. Butler, 5 EB. & 

B, 92, 99, Sb HCL 92% 17'9 “Reprint 

416); (2) by the shortest way of 

access (Woods v. Dennett, 2 Stark. 

89, 3) HCE 329): 

b] Air mile.—In a _ prosecution 
for failure to work on a public road 
after legal notice given to one living 
“within three miles” thereof, the 
distance, in view of the _ statute, 
means on an air line, where there 
are no barriers between impassable 
by ordinary means, and not a com- 
putation of the distance according 
to the practicable and usual way of 
travel. Howell v. State, 171 Ala. 62, 
54 S 542, 548. 

48. Lazell v. Boardman, 103 Me. 
292, 69 A 97, 99, 18 AnnCas 673. 

49. Mileage: 

Army and Navy § 96. 

Coroners §§ 35-46. 

Costs § 2386 (mileage for service of 
process or other papers as item of 
costs), §§ 298-301 (mileage of wit- 
nesses as item of costs). 

Counties § 100 (member of county 
board). 

District and Prosecuting Attorneys 
§§ 62, 74. 

Grand Juries § 127. 

Judges § 71. 


Juries § 318. 
Sheriffs and Constables [35 Cyc 
1590]. 


United States Marshals [39 Cyc 814]. 
Witnesses [49 Cye 2188]. 
“Continuous mileage 


‘ rate” see 
Continuous 13 C, 


J. p 207 text and 


diers; an army.°® 
Military causes. 
or injuries cognizable in the court military, or court 


Military feuds. 
which were in the hands of military men, who per- 
formed military duty for their tenures.*° 

Military lands. 
to soldiers for military services.®* 

Military offenses. 
nizable by the courts military, as insubordination, 
sleeping on guard, desertion, etc.®? 

Military reservation.*®* 
an act of the president of the United States, under 
authority of law, withdrawing a specified portion of 


8 


In English law, causes of action 
The genuine or original feuds 


In American law, lands granted 


Those offenses which are cog- 


A military reservation is 


note 85. 

50. Bouvier L. D. [quot Howes vy. 
ADDOotE "78" Gal. Val0; poles 20r ead bee 
Richardson v. State, 19 Oh. Cir. Ct. 
191, 194, 10 Oh. Cir. Dec. 458: Wes- 
ton County v. Blakely, 20 Wyo. 259, 
123 P 72, 77, AnnCas1915B 584). See 
Roberts v. Brown County, (Ind. A.) 
99 NE 1015; Power v. Choteau Coun- 
ty, 7 Mont. 82, 88, 14 P 658. 

[a] “Mileage ...is a recompense 
to the sheriff for the expense and la- 
bour of the travel which he has to 
perform in serving the process of the 
court. It can hardly perhaps be 
called a fee; it seems rather an 
equivalent or reimbursement for toil 
or travel actually undergone.’ Da- 
vidson v. Miller, 1 CanLJNS 9, 11. 

51. Richardson v. State, 66 Oh. St. 
108, 111, 63 NE 593 [cit Bouvier L. 
DEerCentury. Mee 

€&2. Southern R. Co. v. Rosenheim, 
1 Ga. A. 766, 770, 58 SE 81 (‘“When 
the baggage is checked, the baggage 
portion of sufficient coupons, accord- 
ing to the distance, is torn off; and 
no more baggage can be checked 
upon the mileage book until the re- 
mainder of these coupons, represent- 
ing the carriage of the passenger, 
has been detached’). See generally 
Carriers §§ 1107-1134. 

See Mi- 


53. Escriche Diccionario, 
litia post n 660. 

[a] WMlilicias provinciales.—Bodies 
of troops drawn from particular dis- 
triets or cities. Escriche Dicciona- 
rio. 

54 Escriche Diccionario. See 
Army and Navy 5 C, J. p 289; Militia 
post p 660. 

55. Spanish Civ. Code art 90 et 
seq. 

56. Spanish Civ. Code art 244(6). 

57. See generally Army and Navy 
5 C. J. p 289; Insurrection and Sedi- 
tion 33 C, J. p 158: Militia post p 660; 
War [40 Cyc 296]. 

58. Black L. D. 


69. Black L. D. 
60. Bouvier L. D. 
61. Cyclopedic L. D. 


Compensation of soldiers generally 

see Army and Navy §§ 34-40. 
“hand” defined see 35 C. J. p 933. 
62. Black L. D. See Army and 

Navy §§ 158-170; Militia § 66 et seq. 
63. Military reservation: 

Criminal jurisdiction in see Criminal 
Law § 222. 

Of public land, how affected see Pub- 
lic Lands [32 Cyc 859}. 

Power to tax. personal property of 
private individual in see Taxation 
[one Cy.c emo). 

Right to locate mining claim on see 
Mines and Minerals [27 Cyc 545]. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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MILITARY—MILITARY TESTAMENT 


the public domain from the immediate administra- 
tion of the commissioner of the public lands, that 
is, from sale at public auction and from preémption 
or general private entry, and appropriating it, for 
the time being, to some special use of the govern- 


ment.®4 


Military state. The soldiery of the Kingdom of 


Great Britain. 


Military station or post. A place at which troops 
are posted or intended to be posted ;°* a place where 
troops are assembled, where military stores, animate 
or inanimate, are kept or distributed, where mili- 
tary duty is performed or military protection af- 
forded,—where something, in short, 
closely connected with arms or war is kept or is to 


be done.*? 

Military tenure. 
service.®® 

Military testament. 


Other phrases: 
‘‘military department,’’™ 


64. 7 Op. Atty.-Gen. p 574 [quot 
Terr. v. Burgess, 8 Mont. 57, 19 P 
558, 564, 1 LRA 808].° See U. S. v. 
Tichenor, 12 Fed. 415, 424, 8 Sawy. 
142 (‘military reservation” is a term 
unknown to the law, and does not 
mean anything, except that it may 
have been intended fer a fort, maga- 
zine, arsenal, camp, post, or other 
military use). 

[a] “Military reservation at Fort 
Brady.”—U. S. v. Chandler-Dunbar 


Water Power Co., 152 Fed. 25, 34, 81 
CCGA 221. 
65. Cyclopedic L. D. 


EF. Cas: 
SAGO” Sis 

See Knight 
See Wills [40 


66. Lee v. Kaufman, 15 
No. 8,191, 3 Hughes 139. 

CT U4 Sheva ebisterer, 
219, 222, 24 L. ed. 116. 

68. Bouvier L. D. 
Service-35 C. J. p 916. 

69. Black L. D. 


Cye 1132]. 

70. Smith v. Wanser, 68 N. J. L. 
249, 256, 52 A 309. 

71. See Department 18 C. J... p 


490 note 37 [el]. 


Val Wainchild, avs) FULa ios sa Ops mea. 
584, 587; Seebach v. U. Se 262 Fed. 
885, 888. See also Army ‘and Navy 


§§ 9-32: Militia § 9 et seq. 

73. Welts v. Connecticut Mut. L. 
pre"Coy 48 UN. Y. 34, 39,78) Ame 518- 
See also Army and Navy §§ 9-32; 
Militia § 65. ; 

74, Adtna Ins. Co. v. Boon, 95 U. 
Spel, ae sho oe miuoreds 395 itiLrev 49 
Conn. 575, 584]. See Portsmouth 
Ins. Co. v. Reynolds, 32 Gratt. (73 
Va.) 618, 625. 


75. U.. Shave Bull, 15 Philippine 7, 


Tenure in chivalry or knight 


In English law, a noncupa- 
tive will, that is, one made by word of mouth, by 
which a ‘soldier may dispose of his goods, pay, "and 
other personal chattels, without, the forms and sol- 
emnities which the law. requires in other 
‘‘Military and naval forces, 
‘‘military forces, 


power,’’74 


‘‘military or naval service, 
“‘military power,’’?® 
poses,’’76 ‘‘military roads,’’’? ‘‘military service. 
MILITARY BOUNTY LANDS.” 
MILITARY CAUSES.*° 


[40 C.J.] 659 


78 “¢military or usurped 


‘‘military pur- 
7778 


MILITARY COMMISSION.* 


MILITARY COURT.*” 


MILITARY DEPARTMENT.** 


MILITARY 


more or less 


ESTABLISHMENT OF THE 


UNITED STATES.** 
MILITARY EXPEDITION.® 
MILITARY FEUDS.** 
MILITARY FORCES.** 
MILITARY GOVERNMENT.** 
MILITARY JURISDICTION.*® 
MILITARY LANDS.°*° 
MILITARY LAW.®*! 


MILITARY OCCUPATION.®? 


eases.°? 


1970 
7972 


23. 

76. McCarter v. Dungan, 74 N. J. 
Eq. 251, 68 A 1096, 1097 (“It may be 
assumed that the distinctive pur- 
poses for which our armories are 
primarily intended are military pur- 
poses; but the term military pur- 
poses, thus used, must be understood 
to comprehend all such uses as may 
be said to be incidental to the gen- 
eral purpose to conserve the mili- 
tary needs of the regimental organ- 
ization. Military balls and other en- 
tertainments which are frequently 
given at armories cannot be said to 
be for military purposes except in 
the sense that they contribute to the 
interest and good feeling of the 
members of the military organiza- 
tion’). 

77. Pensacola Tel. Co. v. Western 
Union. VelesCo\596— UO. S201 SLT, v2.4 7. 
ed, 708 (“The only military roads 
belonging to the United States 
within the States are in the mili- 
tary reservations’). 


1Se PO wese Vara LOULeLtens ol. uu. 
S. 672, 574,14 SCt 1422)\ 38.0) ed. 
274; Gutman, v., U. S., 18r<Wall. | CU. 


S.) 84, 89, 21 L. ed. 816; In re Burns, 
87 Fed. 796, 797. See also Army and 
Navy §§ 9-32; Militia §§ 68-74. 


: 79. See Public Lands [32 Cye 
65]. 
80. See Military ante p 658 text 


and note 59. 

$1. See War [40 Cye 391]. 

82. See Army and Navy §&8§ 127— 
214: Militia §§ 81-113. 

83. See Department 18 C. J. p 490 
note 87 [el]. 


MILITARY OFFENSES. 

MILITARY RESERVATION.* 
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S Navy 
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I. DEFINITIONS, NATURE, AND DISTINCTIONS? 


[§ 1] ‘‘Militia’’ has been defined as a body of | capable of bearing arms—the arms-bearing popula- 
men composed of citizens occupied ordinarily in the | tion,’’® as ‘‘citizen soldiers,’’* and also, as used in 
pursuits of civil life, but organized for discipline | some statutes, as all persons by law liable to do 
and drill, and called into the field for temporary | duty in the militia,> and as troops furnished upon 
military service when the exigencies of the country | call of the president by the state.® 
require it,? as ‘‘that portion of the people who are Distinguished from other terms or organizations. 


1. Militia office or officer see|armed force, but not as regular Sol-|R. Co. v. U. S., supra]. 
ike § 24. diers and called out in emergency for 3. Per Stone, J., in Ex p. McCants,. 
Burroughs v, Peyton, 16 Gratt.|actual service and periodically for|39 Ala. 107, 113 [quot Alabama Great 
7 Va.) 470, 475 tauet Story vy. Per-| drill and exercise.” Century D. [quot] Southern ReGo. vo: S., supra]. 
kins, 243 Fed. 997, 9991 A in part Alabama Great Southern R. 4 Alabama Great Southern R. Co. 
{a] Similar definitions.—(1) Sol- | Co. -v.. USS, 49" Ct. -Glop22" 530) F31qy liver BT. IS -eisuprar 
diers enrolled for discipline, and not] (3) “The body of soldiers in a State, 5. State v. Newark, 29 N. J. L. 232. 
for other military service except in| enrolled for discipline but not engaged 6. State v. Newark, supra. 
times of insurrection, invasion, and]in actual service except in emergen- Militia in service of the United 
perhaps of riot.” Anderson L. D. (2)|cies as distinguished from recular| States as part of the military estab- 
“A body of men enrolled and drilled| troops or a standing army.” Black|lishment of the United States sce 
according to military law as an!L. D. [quot Alabama Great Southern] Army and Navy § 43. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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§§ 1-3] 


**Militia’’ as a term or an organization has been 
distinguished from ‘‘troops,’”? “té standing armyee © 
and ‘‘posse comitatus.’’? 

Military law and martial law..° Military law is 
enacted for the organization, government, and disei- 
pline of soldiers, ie and applies only to persons in 
military service 12 whereas martial law, or rule, ap- 
plies to all persons and property within a district 
subject to it.1* Moreover there can be no martial 
law or martial rule, in time of peace, in any place 
where the civil authority. is acting, but the military 
law operates at all times on those subject to it.t 


MILITIA 


[40 C.J.] 663 


Military law is a well defined branch of jurispru- 
dence,’> whereas martial law is in reality no law at 
all but is merely a rule of paramount necessity.1® 

In Canada a member of the volunteer force, what- 
ever his rank, is nothing else but a citizen soldier, 


namely, a citizen who volunteers to serve as a sol-~ 
dier of the sovereign under the conditions laid down 


‘in the Militia Act of Canada." 


In England the term ‘‘militia’’ is now confined 
practically to the designation of the special reserve 
for the regular army.?§ 


II. POWER TO ORGANIZE, REGULATE, AND CONTROL GENERALLY 


[§ 2] A. United States. The constitution of the 
United States!® provides that congress may make 
provision ‘‘for organizing,?® arming,?! and disci- 
plining,?? the militia and for governing such Part 
of them as may be employed in the Service of the 
United States,?* reserving to the States respectively, 
the Appointment of the Officers, and the Authority 
of training the Militia according to the discipline 
prescribed by Congress.’’*4 There is authority for 
the view that the power over the militia so con- 
ferred on congress is restricted to the specific mat- 
ters enumerated,?> and that for all other purposes 
the militia remains subject to state authority.*° The 
power of congress to provide for ‘‘governing’’ the 
militia may be exercised only when the militia is 
employed in the service of the United States.*’ 

Federal legislation.28 A valid federal statute 
enacted pursuant to the power given by the consti- 
tution is operative in the several states and binding 
on the civil and military officers of the state govern- 
ment, independent of, or notwithstanding, any state 
legislation on the subject. 29 The Militia Act of 
1792 °° was based upon the theory of universal 


7 Alabama Great Southern R. 


Mich. 299, 200 NW 278. 


service,*! but subsequently it was disregarded in its 
essential provisions, and the states, acting independ- 
ently, organized a system of militia based upon 
local constitutional and statutory provisions ditfer- 
ing from each other in many respects.*? Harlier 
acts of congress were superseded by the more com- 
prehensive act of 1903,°3 and the federal legislation 
on the subject has culminated in the still more de- 
tailed and comprehensive provisions of the National 
Defense Act of 1916, which, as amended, are now 
in foree.*4 , 

[§ 3] B. States. The authority which a state may 
exercise over its own militia is not derived from 
the constitution of the United States,®* ‘the reserva- 
tion to the states of the power to appoint officers 
and the authority to train the militia®® not being 
regarded as an enumeration of all the powers which 
belong to the states;*" and except with respect to 
the matters enumerated in the constitutional pro- 
vision conferring authority on congress,?8 and with 
respect to the power to raise armies conferred on 
congress,?® the militia remains subject to the state 
authorities.*° The National Defense Act expressly 


29. In re CEP iex of Justices, 14 


@on ws Ue. OG 49d Ct, Clo 5225" Piunne “vy, 13. Bishop v. Vandercook, supra.| Gray (Mass.) 61 
Peo., 94 Ill. 120, 34 AmR 213; State| See also Army and Navy § 1; War 30. Act May <3 179 2-C" US 'St Strat 
v. Wagener, 74 Minn. 518, 77 NW 424,| [40 Cyc 387-389}. De 201.0833 


73 AmSR 369, 42 LRA 749. 


“Martial law” defined see Law § 


11.] “31. See Shien $9. 


fa] “The word ‘troops’ conveys 14. Bishop v. Vandercook, 228 32. See infra § 9. 
to the mind the idea of an armed| Mich, 299, 200 NW 278; State v. Mott, so. Act* Jan? 21°19 03 (32 Ui Si4St: 
body of soldiers, whose sole occupa-} 46 N. J. ie 328, 50 AmR 424, at L. 775 c 196), as amended by Act 
tion is war or service, answering to 15. State v. Mott, supra. May 27, 1908 (35 WS. Strat La S09 
the recular army. The organization 16. Bishop v. Vandercook, 228)c 204); Alabama Great Southern R. 
of the active militia of the State] Mich. 299, 200 NW 278. Corie US: 49) Clo Clan aa: 


bears no likeness to such a body 
of men. It is simply a domestic 
force as distinguished from regular Canadian 
‘troops, and is only liable to be|/infra § 13. 
ealled into service when the exigen- 18... St. 
cies of the State make it necessary.’ | 37 § 2. 
Dunne v. Peo., 94 Ill. 120, 138, 34 fa] 
mR 213. regulating 
2 Members of National Guard not in] ha: ; 
service of United States see infra 


the 


8. State v. Wagener, 74 Minn. 518, 4 
77 NW 424, 73 AmSR 369, 42 LRA 8 


749. 
9. Worth v. Craven County, 118 


see infra §§ 9 


N.)C. 112; 122, 24 SE 778. 21. 
“The militia when called out-re-} 9g 54-57. 
tains its own Officers and organiza- 22. 


tion,—is commanded by and acts un- 
der its own officers. When the posse 
comitatus is called out by the sher-| § 43. 


23. 


17. Cole v. Cooke, 
519, 8 CanCrCas 300. 
militia 


11‘ &. 12' Geo. VV (19:21) ‘ec 


Earlier statutory provisions 
militia sub 
have been superseded. St. 
Geo. V (1921) e 387 Second Schedule. 
§ 17: English militia generally see infra 


19. Const. art 1 § 8. 35. 
20. Core eae and organization 


Arms and equipment see infra 
Biscipline see infra §§ 61-67. 


Militia in service of the United 
States generally see Army and Navy 


34." Act :June’3; 1916 '°(39' U.S) St. 
at L. 197-213 c 134 §§ 58-118). 

[a]. Amendments.— Among other 
amendments are Act June 4, 1920 (41 
U.S. St. at L. 780-785 c 227 §§$ 36- 
56)5 Act. Sept s22) 119290" C2eU. Sst. 
at L. 1034-10386 c 423 8§§ 3-6); Act 
June 3, 1924 (43 U. S. St.'at L. 363, 
364 ¢ 344 §§ 1-3); Act June 6, 1924 
(43 SUSAR S St. ath as r4 70e S4 FAC eee 
§§ 4-7); Act Febr. 28, 1925 (43 U. S. 
St. at L. 1075 ec 871 §§ 1-4). 
Alabama Great Southern R. 
Coreve, U.S, -49 Ct. Cl 522° Dunwer vy. 
Sa ULI L2 0," L2G tesa Agnieecico. 
Ansley v. Timmons, 14 S. C. L. 329. 

“The States always assumed to 
control their militia, and, except so 
far as they have conferred upon the 
national government exclusive or con- 
current authority, the States retain 


V2" Que. KB: 


generally see 


nomine 
A Da ears 


iff, he is its head and commander 24 Appointment of officers see]the residue of authority over the 

and it acts under his authority. Be-|infra § 20. militia they previously had and exer- 

sides, its constituency is not the Training’ see infra §§ 61-67. cised.”” Dunne vy. Peo., supra. 

same. The militia is composed of 25. Dunne v. Peo., 94 Ill. 120, 34 SO. sy COnst,artel 6 68. 

men of military age; whereas the;AmR 213; Ansley v. Timmons, 14 Appointment of officers see infra 

posse comitatus is composed of all/S. C. L. 329. 30. 

able-bodied persons of sound mind 26. See infra § 3. 37. Dunne v. Peo., 94 Ill. 120, 34 

and of sufficient ability to assist the 27. Johnson y. Sayre, 158 U. S.|AmR 213; Ansley vy. Timmons, 14 

sheriff, and may be younger or older|109, 15 SCt 773, 39 L. ed. 914; Ala-|S. C. L. 329. 

than the military age.’”’ Worth v. bama Great Southern FG O: Ve Us 38. See supra § 2. 

Craven County, supra. 49 Ct. Cl. 522; Peo. v. Hill, 13° NYS Concurrent or exclusive power gen- 
10. Martial law generally sec! 637 [aff 126 N. Y. 497, 27 NE 789]. erally see infra § 4. 


War [40 Cyc 387]. 

11. Bishop v. Vandercook, 228 
Mich. 299, 200° NW (278; State v. 
Mott, 46 N. J. L. 328, 50 AmR 424, 

12. Bishop v. Vandercook, 228 


28. 
see infra § 22. 


Militia in service cf the United 39. 
cane generally see Army and Navy 


Legislation as to naval militia 


Selective Draft Law Cases, 245 
Wi, Sse 200,98 Ct. Loo be on ed oaoe 
See also Army and Navy § 9. 

U. S.—Selective Draft Law 
245 U.S. 366, 38 SCt 159, 62 


Cases, 
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provides that the rights ‘of the states and terri- 
tories in the use of the National Guard within their 
respective borders in time of peace shall not be 
limited by the provisions of the act.* 

State statutory and constitutional provisions. 
The federal constitution does not, either directly 
or by implication, prevent all state legislation in 
respect of the militia,‘ and by statutory and con- 
stitutional provisions various states have provided 
for the regulation of the militia,*® and the right 
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federal 
avoided.*# 


[§ 4] C, Concurrent and Exclusive Power. 
power over the militia given to congress* is not ex- 
clusive,*® and in this respect there may be con- 
current legislation by the states and by ¢ 
but the right of the state must yield to the superior 
right of congress acting within the limitations im- 
posed by the constitution.*% 


[§§ 3-7 


to do so has been upheld where conflict. with valid 
regulation on the 


subject involved is 


The 


congress ;47 


III. RELATION OF MILITIA TO CIVIL AUTHORITY 


[§ 5] The subordination of the military to the 
civil authority in times of peace is generally recog- 
nized and there are constitutional and statutory 


provisions for such subordination;#® and hence it 


IV. OBLIGATION TO RENDER MILITARY SERVICE 


[§ 6] Every citizen is under obligation to serve 
and defend the constituted authorities of the state 
and for that purpose to bear arms, when of suffi- 


cient age and capacity to do so, 


service is lawfully required of him.®! 


[§ 7] Earlier federal statutes provided for ex- 
emption from militia duty of persons engaged in 
certain occupations or holding certain offices,°* or 
of persons holding religious views opposed to war,°® 
and also contained provisions for the exemption of 


L. ed. 349; Alabama Great Southern 
PEE Cotvernd. (Sty “49 Cte Cl. 522. 
Tll.—Dunne ‘vy. Peo., 94 Ill. 120, 34 
AmR 213 
N. J.—State v. Newark, 29 N. J. L. 
232. 


N. Y.—Peo. v. Hill, 13|' NYS 637 
[aff 126 N. Y. 497, 27 NE 789]. 

yee .—Ansley v. Timmons, 14 S.C. 
L. 

41. Act June 3, 1916.(39 U; S. St. 
Atal 198e. 134° § 6A), 
Alabama Great Southern R. 
Commer, S349" Ct, Ci b2262 Dunne 
v. Peo., 94 Ill. 120, 34 AmR 213. 

43. See statutory provisions; and 
cases infra text and note 44 

44, Ala.—Betty v. State, 188 Ala. 
211, 66 S 457. 


Ill.—Dunne v, Peo., 94: Ill. 120, 34 
AmR 213. 
gee ees Com v.-Thaxter, 11 Mass. 


Minn.—State v. Wagener, 74 Minn. 


518, 77 NW 424, 73 AmSR 369, 42 
LRA 749. 
IN. LY .—Peo. v. Hill,.126.N..Y. 497, 


Zi eNEN S89 Taft 13 NYS 637]. 
BO A a v. Timmons, 14 S.-C. 


45. See supra § 2 

46. Dunne vy. Peo., 94 Ill. 120, -34 
AmR 213 

47. Houston v. Moore, 5 Wheat. 


(U. S.) 1, 5 L. ed. 19; Alabama Great 
Southern (R.gCouw, WagS49 Ct. cel 
522; Dunne v.:Peo., 94 Ill. 120, 34 
AmR 213. See Presser v. Illinois, 116 
US. 2292,, 2005.6 SCt 580, 129 Teved: 
615 (“Military organization and mili- 
tary drill and parade under arms .. 

are subject to the regulation and con- 
trol of the State and Federal gov- 


ernments, acting in due regard to 
their respective -prerogatives and 
powers”). 


48. Alabama Great Southern R. 
Cofv.. U.S. 49-Ct,, Cle 522;;* Dunne "vx 
Peo., 94 tl. 120, 34 AmR 213; In re 
Opinion of Justices, 14 Gray (Mass. ) 
614; Com. v. Douglas, 17 Mass. 49, 
See Dig. Op. Judge Advocate Gen. 
(1922) p 22 (affidavit to charges and 
specifications). 

43. See constitutional and. statu- 
tory provisions; and Franks v. Smith, 
142 Ky. 232, 1384 SW 484, LRA19154 


and when such 
The power 


V. EXEMPTIONS® 


or territories.°® 


1141, AnnCas1912D 319; Ela v. Smith, 
5 ‘Gray’ (Mass.)'' 121, 66° AmD 35; 


Allen v. Gardner, 182 N. C. 425, 109 
SH -260;. State v..Coit,, 8 OhS&CP 
62; Chapin v. Ferry, 3 Wash. 386, 
28 P 754, 15 LRA 116. 
50. See infra § 73. 
Bete Lanahan vy. Birge, 30 Conn. 
52. Lanahan vy. Birge, supra. 


53. Aliens see infra § 48. 

Minors see infra § 47. 

54: Act Jans. 2171903 632" Uy S#St. 
at L. 775.@ 196 § 2); Act, April 30; 
1810, (2 UL. SeuSt.iat. Lie 602,165,387 
$33) 7 Act May. 8, 19792 G0 U.S.) St. 
at L. 271 c¢ 33 § 2). See also. cases 
infra this note. 

[a] Exemption allowed under fed- 
eral statute.—(1) Justice of the 
peace in the District of Columbia, 
as an officer of the government of 
the United States. Wise v. With- 
ers)) so Cranch. (UlaSwocd, .omlunged: 
AD iemMPLeVs CUl ti Oass, ONO kiae Glico ted 
Craneh , ©. .GP 262]. . (2) «Clerks em= 
ployed in the several offices of the 
departments of the government of 
the United Stetes. Ex p. Smith, 22 
BS Cass sNOs 12,967, wonancnwCrs 'C: 
693. (3) Fishermen on vessel duly 
licensed. Bayley v. Merritt, 2 Pick. 
(Mass.) 597; Com. v. Douglas, 17 
Mass, 497. (4) Sailmaker attached 
to navy yard and appointed by war- 
rant. “sSantord vy. Boyd, 2. Ee wCas: 
Noy 22,341,.2 CranchiCeC. 778. 

[b] Bxemption not allowed under 
federal. statute.— (1) Lighterman. 
Pratt v. Hall, 4 Mass. 239. (2) Mas- 
ter of lighter plying between points 
in Boston harbor. Com. y. Newcomb, 
14 Mass. 394. (38) Master of sloop 
plying between places on the Hudson 
River. Brush v. Bogardus, 8 Johns. 
(N. Y.) 157. . (4) First» officer and 
mate on a boat which carried mail 
between Hingham and Boston, Mass. 
Cousins v. Cowing, 23 Pick. (Mass.) 
208. (5) Hostler in mail contrac- 
tor’s service. Littlefield v. Leland, 8 
Me. 185. (6) Assistant postmaster. 
Slater v. Bates, 10 Pick. (Mass.) 1538. 
(7) Letter carrier, under provision 
exempting persons employed in the 
“transportation” of the mail. Reese 
v. Officers of Thirteenth Regiment, 11 


* (5) Monber of fire company. 


has been held that military aid to civil authorities 
when given by the militia must be within and in 
accordance with the civil law.°° 


to enforce this obligation, so far as the necessities 
of the state may require, is an incident of state 
sovereignty, and the subject of state constitutional 
and statutory regulation.®? 


persons exempt by the laws of the respective states 


Various state statutes or consti- 


tutional provisions were enacted providing for the 
exemption of persons engaged in certain occupations 
or holding certain offices,°’ and for exemptions be- 


Pa. Dist. 647. (8) Citizen of the 
United States holding the office of 
consul in the United States for a for- 
eign government. 8 Op. U. S. Atty.- 
Gen. p 169. 

[c] Exemptions in Confederate 
states.—In re Pille, 39 Ala. 459; Ex 
p. Mitchell, 39 Ala. 442; In re Emer- 
son, 39 Ala. 487; In re Strawbridge, 


39 Ala: (36% Cobb v. Stallings, 34 
Ga, 72; Jones v. Billingslea, 34 Ga. 
205s) Batbera sa rullwinh. of ‘Got. 2s 
Mandeville v. Daniel, 83 Ga. 599; 


Gates v. McManus, 33 Ga: SuppL EAS 
Bringle v. Bradshaw, 60 N. C. 4, 
See also Army and Navy § 28 pate 


23. 
56. Acti.Jdan, 215 1903° "(325 Uys. 
Reichs 


St. atvL, 775 ¢ 196 § 2). 

56.. Act Jan. 21, 1903 (32 U. 
at rl Ud: ch196 § 2)3 Act. April, 30, 
1810>(2. U.S.,.St. at-L..603 ¢ 37 § 33)3 
Act May 8, Se GQ" Us S. Stcat i, 
272 0.33 §. 2 

[a] Pete of power of state to 
grant exemption.—Under the above 
provision of the Federal Act of 1792 
it was held that it was competent for 
the state legislature to exempt from 
enrollment in the militia all persons 
under twenty-one and over thirty 
years of age. In re Opinion of Jus- 
tices, 22 Pick. (Mass.) 571. 

[b] Disposition of amounts paid 
by exempted personss—In some juris- 
dictions moneys paid by exempted 
persons as an equivalent of militia 
duty were applied in support of coun- 
ty seminaries. Mitchell v. State, 3 
Blackf. (Ind.) 391; State v. McClane, 
2, Blackf. (Ind.) 192, 

57. See statutory and constitu- 
tional provisions; and cases infra 
this note. 

[a] Exemptions allowed under 
state statutory and constitutional 
provisions.—(1) Fisherman on vessel 
above a specified tonnage. Edgar v. 
Dodge, 4 Mass. 670. (2) Justice of 
inferior court. State v. Fort, R. M. 
Charlty, (Gan) vata, (3) Honorably 
discharged soldier or sailor of the 
United States army or navy. Matter 
of Wright, 34 HowPr (N. Y.) 207. 
(4) Schoolmaster in private school, 
Stacy. v. Lyon, 3 Pick. (Mass.) 390. 
Irish 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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cause of religious belief opposed to war or the bear- 
ing of arms,°* or because of physical disability.5® 
The National Defense Act contains similar provi- 
sions as to the exemption of persons in certain em- 
ployments or offices,®° and aiso as to an exemption 
based on claimant’s religious belief,®! but does not 
eontain a provision for the exemption of persons 
exempt under the laws of the various states and ter- 
ritories,°? and in some states the statutory pro- 
vision as to exemptions conforms to the federal 
In case of conflict between the federal and 
state statutes in regard to exemptions the federal 


act.® 


statute will govern.®* 


MILITIA 


Revocation. 


military duty.% 
Waiver. 


tion.§8 
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Where only the state authority is 
concerned: the legislature has power to revoke an 
exemption from serving in the militia granted to a 
certain class of persons and to require them to do 


There is authority for the view that an 
exemption may be waived,®* and that it is waived 
by a voluntary enlistment.® 

In England under an early statute for the organi- 
zation and regulation of the militia it was held that 
an attorney at law was not entitled to an exemp- 


VI. PRIVILEGES OF, AND DISCRIMINATIONS AGAINST, MEMBERS OF MILITIA 


[§ 8] Certain privileges, such as exemption from 
jury service,®® or from taxation,”® or immunity from 
arrest™ on civil process’? while on duty or while 
going to or returning from the place where they 


have been ordered to report for 


have been, in various jurisdictions accorded to 
But it has been held that 
persons who are not members of the active militia 


members of the militia. 


v. Mattison, 15 Vt. 381. (6) Engine- 
man. Com. v. Smith, 14 Mass. 374. 
{[b] Exemptions not allowed under 
state. statutes.—(1) Officers in mili- 
tia who had not.held their office for a 
specified period prior to the enact- 


ment of the statute. State  v. 
Grimke, 21 S. C. L. 17. (2) Attorney. 
In re Bliss, 9 Johns..(N. Y.) 347; 


Respublica v. Fisher, 1 Yeates (Pa.) 
350. (3) Stage coach driver who had 
not taken the oath required of per- 
sons employed in connection with 
the mails. Twombly v. Pinkham, 3 
ING E203 705 (4) Mere holder of a 
license as master of a coasting ves- 
se], who was not employed as a mas- 
ter when summoned. State v. Clarke, 
ie IS 7eGe E247 Abs  cAmdD— 701: (5) 
Owner of boat which occasionally 
carried passengers and their baggage 
between certain points was not ex- 
empt as ferryman. State v. Clarke, 
LO Sea OOP 4 73 a3; . Aan is 7 Os 

{[c] Evidence insufficient to show 
that claimant had held a commission 
in the United States army. Com. v. 
Smith, 13 Mass. 316. 

58. See statutory and _ constitu- 
tional provisions; and White v. Mc- 
Bride, 4 Bibb (Ky.) 61; Dole v. Allen, 
4 Me. 527; Lees v. Childs, 17 Mass. 
351; Com. v. Fletcher, 12 Mass. 441; 
Bartlett v. Jenkins, 22 N. H. 53. 

[a] Necessity for compliance with 
provision as to furnishing certificate. 
—(1) A provision requiring the pres- 
entation of a certificate of member- 
ship in a religious society opposed to 
war must be complied with. Bartlett 
Ww, senkins; 42/2; IN: tHy b327(2) “Bhis 
applied. to the requirement as to the 
time for presentation of. the certifi- 
cate. Lees v. Childs, 17 Mass. 351. 

{b] Certificate as to membership 
in religious scciety opposed to war.— 
(1) Sufficient. Dole v. Allen, 4 Me. 
527. (2) Insufficient. Lees v. Childs, 
17 Mass. 351; Com. v. Fletcher, 12 
Mass. 441. 

59. See statutory and constitu- 


tional provisions; and cases infra 
this note. 
{a] Exemptions under state stat- 


utes while Federal Act of 1792-iu 


force.—See Hume v. Vance, 7 Me. 
158; In re Smith, 3 Pick. (Mass.) 
386; Howe v. Gregory, 1 Mass. 81; 


Huntoon v. Kidder, 8 N. H. 482. 

{b] Extent of disability which ex- 
cused from militia duty.—Hume v. 
Vance, 7 Me. 158; Pitts v. Weston, 
2 Me. 349; Darling v. .Bowen, 10 Vt. 
148; Warner v. Stockwell, 9 Vt. 9. 

[ec] Evidence or showing as_ to 
disability.—Hill v. Turner, 18 Me. 
413; Frost v. Hill, 18 Me. 189; Hume 
v. Vance, 7 Me. 158; Pitts v. Weston, 
2 Me. 349; Cobb v. Lucas, 15 Pick. 
(Mass.) 1; Johnson v. Morse, 7 Pick. 
(Mass.) 251; Com. v. Fanning, 14 


service, are, or 


Mass. 290; Com. v. Smith, 13 Mass. 
316; Com. v. Smith, 11 Mass. 456; 
Com. v. Bliss, 9 Mass. 322; Howe v. 
Gregory, 1 Mass. 81; Huntoon v. Kid- 
der, 8 N. H. 482. 

[d] Presumption as to physical 
capacity.—Every citizen, not within 
any class of persons specially ex- 
empted by statute from military 
duty, was presumed to be able-bodied, 
and liable to enrollment, until he 
showed’ the contrary. Hume vy. 
Vance, 7 Me. 158. 

60. Act June 3, 1916 (39.U. S. St. 
atoL.y 1977 134)§- 59): 

[a] Field clerks come within the 
provision of the act, which exempts 
“persons in the military and naval 
service of the United States.’ Dig. 
Op. Juss Advocate-Gen. (April-Dec. 
LOLT) spol 

61. (ees June 8, 1916.(39 U..S. St. 
at L. 197 c 134 § 59). 

{a] Noncombatant service. — The 
act provides that no person exempted 
because of religious belief shall be 
exempt from militia service in any 
capacity that the president shall de- 
clare to be noncombatant. Act June 


Sty LONG 18 9eiUs wi Stivat eld VITicc 
134 § 59). 
62. See Act June 3, 1916 (39 U. S. 


St. at L: 197. .¢ 134 .§ 59). 

63. See statutory provisions. 

64. Com. v. Douglas, 17 Mass. 49. 
But see State v. Martindale, 17 S. C. 
L. 163 (to the effect that, while a 
justice of the supreme court of the 
United States was exempt from pa- 
trol duty in the state of which he 
was a resident, because of the para- 
mount claim of the United States to 
his services as a judge, such justice 
was not exempt from patrol duty by 
virtue of the provision of the Federal 
Act of 1792 exempting judicial offi- 
cers of the government of the United 
States). 

65. Com. v. Bird, 12 Mass. 443. 

66. Dig. Op. Judge Advocate-Gen. 
(1912-1917) p 597; and cases infra 
text and note 67. But see Reese v. 
Officers of Thirteenth Regiment, 11 
Pa. Dist. 647 (where it was stated 
that the exemption of persons en- 
gaged in the transportation of the 
mails may not be waived by one 
who comes within the exempt class). 

67. Hamilton v. Shepherd, 3 Pick. 
(Mass.) 226; Com. v. Smith, 14 Mass. 
374; Matter of Scheel, 54 HowPr (N. 
Y.) 478. 

68. Gerard’s Case, 2 W. Bl. 1123, 
96 Reprint 663. 

English militia generally see supra 
§ 1; infra § 14. 

69. See Juries § 197. 

70. See Taxation [37 Cyc 911]. 

71. See statutory provisions; and 
Gregg v. Summers, 12 S. C. L. 461. 

[a] Zxceptions from grant of im- 


may not claim the benefit of a statute providing 
for immunity from arrest;7* nor may the immunity 
be claimed unless the conditions contemplated by 
the statute actually exist.74 

Discrimination. 
enacted forbidding discrimination against members 
because of their membership in, or the performance 
of their duties in connection with, the organized 


In some states statutes have been 


munity.—By the Militia Act of 1794, 
arrests for treason, felony, or breach 
of the peace were excepted. Gregg 
v. Summers, 12 S. C. L. 461. 

72. See statutory provisions; and 
Peo. v. Campbell, 40 N. Y. 133; An- 
drews v. Gardiner, 185 App. Div. 
477, 173-NYS .1. [aff 100 Misc. 622, 
166 NYS 933]; Murphy v. McCombs, 
338 N.C. 274; Land. Title,..etc., Co. .v. 
Rambo, 174 Pa. 566, 34 A 207; Man- 
chester v. Manchester, OgR.e1. dg. 

[a] Officer at muster.—Murphy v. 
McCombs, 33 N. C. 274. 

[b] Effect of muster into service 
of United States.—There is authority 
for the view that where the statute 
of a state exempts men enlisted in 
the military forces of the state from 
arrest on civil process while under 
military duty, a member of the state 
militia does not lose the privilege 
of the exemption by the fact that he 
is mustered into the service of the 
United States. Peo. v. Campbell, 40 
Noi E33 

73. Andrews v. Gardiner, 185 App. 
Div. 477,.173 NYS 1. 

[a] Persons not entitled to im- 
munity.—(1) A member of the Vet- 
eran Corps. of Artillery, S. N. Y., is 
not a member of the active militia 
within the meaning of the Military 
Law (Consol. L. c 36 §§ 5, 235) and 
cannot claim immunity from arrest 
on civil process although engaged in 
services which may properly be des- 
ignated as ‘‘military.” Andrews v. 
Gardiner, 185 App. Div. 477, 173 NYS 
1. (2) This is true notwithstanding 
the provision of the National Defense 
Act of June 3, 1916. (39 U.S. St. at L. 
198 c 134 § 63), that certain organi- 
zations of long standing shall be 
allowed to retain their ancient privi- 
leges. Andrews v. Gardiner, supra. 

74. Andrews v. Gardiner, 100 Misc. 
622, 166 NYS 933; Morgan v. Eckart, 
1 Dall. (Pa.) 295, 1 L. ed. 144; Man- 
chester v. Manchester, 6 R. I. 127. 

[a] What constitutes military duty 
under statute.—See Andrews v. Gardi- 
ner, 185 App. Div. 477, 193 NYS 1. 

{b] MIllustrations.—(1) The lieu- 
tenant of a county was not privileged 
from arrest while soliciting commis- 
sions for officers of the militia be- 
fore the executive council, where the 
council has not required his attend- 
ance. Morgan v. HEckart, 1 Dall. 
(Pa.i)2 295, 1 ae ed 144. (2) A militia 
officer cannot, when out of the state, 
claim exemption from arrest under 
civil process upon the ground that he 
is on his way, under the orders of 
his commanding officer, to perform 
certain duties within the state, since 
the moment he leaves the state he is 
without the jurisdiction of his com- 
manding officer. Manchester v. Man- 
chester, 6 R, I. 127. 
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militia,’®> and even in the absence of such a statute 
it has been held that the person discriminated 
against is entitled to maintain an action for dam- 
ages against the offending person."® 

The National Defense Act pro- 


Federal statutes. 


MILITIA 


ts i) oF he oer 
oe bit. 
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vides that officers and employees of the United 
States and of the District of Columbia shall he en- 
titled to leaves of absence without loss of pay, time, 


or efficiency rating, while engaged in certain exer- 


cises as members of the National Guard.”7 


VII. COMPOSITION, ORGANIZATION, AND GOVERNMENT* 


[§ 9] A. In General. 


conflicting provisions.®+ 


75. See statutory provisions. 
76. See infra § 115. 
77. Act June 3, 1916 (39) U.S. St. 


at L. 203 c 1384 § 80); 2 Comptroller- 
Gen. Dec. p 54; 2 Comptroller-Gen. 
Dec. p 30; Dig. Op. Judge Advocate- 
Gen. (1922) p 6. 

{a] What constitutes “field or 
coast-defense training.”—The field or 
coast-defense training contemplated 
is that prescribed in the National 
Defense Act § 92, that each organi- 
zation of the National Guard “shall 
participate in encampments, maneu- 
vers, or other exercises, including 
outdoor target practice, at least. fif- 
teen days in training each year” 
and again referred to in § 94 provid- 
ing for the participation of National 
Guard troops in ‘‘encampments, ma- 
nouvers, or other exercises, including 
target practice for field or coast- 
defensa instruction, either independ- 
ently or in conjunction witha part of 
the Regular Army.” Dig. Op. Judge 
Advocate-Gen. (1912-1917) p 596. 

{b] ‘Training other than field or 
coast defense.—(1) Post-ofice depart- 
ment employees who are members of 
the National Guard of the District 
of Columbia may be. granted leave 
of absence, without loss of pay or 
time, to participate in parades or en- 
campments, or on all days of service 
ordered by the commanding general, 
as authorized by the act of March 1, 
1889 (25 St. at L. 779), as amended 
by the acts of July 1, 1902 (32 St. 
at L. 615), and Febr. 18, 1909 (35 St. 
at L. 634), as well as for field or 

“eoast defense training authorized for 

all the National Guard by act of June 
3, 1916 (39 St. at L. 203). » 2 Comp- 
troller-Gen. Dec. p 1 [Dig. Op. Judge 
Advocate-Gen. (1922) p 89]. (2) A 
National Guard officer may not be 
granted military leave of absence 
with pay from a civilian position 
under the government while attend- 
ing, under orders, a military service 
school for the purpose of pursuing a 
regular course of study. 1 Comp- 
troller-Gen. Dec. p 256 [Dig. Op. 
Judge Advocate-Gen. (July-Dec. 1921) 
p 44]. (8) The statute does not en- 
title employees to leave with pay 
while they are on active military 
duty under orders of the governor of 
a state in connection with the sup- 
pression of strikes or riots: 26 Comp- 
troller Dec. p 551 [Dig. Op. Judge 
Advocate-Gen, (Jan. 1920) p 13]. 

[ec] Substitute railway postal em- 
ployees are not entitled to leaves of 
absence with pay for the purpose of 


attending National Guard training 
camps. 3 Comptroller-Gen. Dec. p 
246 [Dig. Op. Judge Advocate-Gen. 


(1923) p 69]. 
[d] Per diem employee (1) em- 


a eS a a ee 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


The power to provide for 
‘‘organizing’’ the militia conferred on congress by 
the constitution’? includes the power of, deciding 
who shall compose the militia,®® and where congress 
makes such decision the states may not legally make 
The Federal Militia Act of 
1792 was based on the theory of universal service,** 
but it never became fully effective,®* and thereafter, 
in general, congress confined itself to providing for 
the organization of a specified number of the militia 
distributed among the states according to their 
quota to be trained as directed by congress.8* More- 
over, individual states organized systems of militia 
based on local constitutional or statutory provisions 
differing from each other in many respects,*® and 


ployed for a period at a per diem 
compensation merely as a measure of 


pay is entitled to the privilege of 
§ 80 of the act. 2 Comptroller-Gen. 
Dec. p 247. (2) But it seems that 


one employed merely by the day, 
from day to day, is not so entitled. 
2 Comptroller-Gen. Dec. p 247. 

{e] Period of leave.—The leaves 
authorized by § 80 of the National 
Defense Act are additional to those 
authorized by the Leave Act of Febr. 
1, 1901. Dig. Op. Judge Advocate- 
Gen. (1912-1917) p 597. 


{[f] Training’ exercises ordered by 
state authorities.—(1) The comp- 
troller-general has ruled that em- 


ployees of the United States who are 
members of the National Guard in a 
state are entitled to leave of absence 
only for field or coast defense train- 
ing ordered under the National De- 
fense Act, and they are not entitled 
to the leave provided for by § 80 of 
such act for encampments or exer- 
cises ordered by the state authori- 


ties. 2 Comptroller-Gen. Dec. p 29 
[ Dig. Op. Judge Advocate-Gen. 
(1922) p 89]. (2) On the other hand 


the judge advocate-general of the 
army has given the opinion that the 
provision for leave applies to the 
absence of a federal employee by 
direction of the governor of a state 
for the purpose of complying with 
the provision of § 92 of the National 
Defense Act for participation in at 
least fifteen days in, training each 
year. Dig. Op. Judge Advocate-Gen. 
(1912- 1917) p 597. 

4 Miles What constitutes militia of 

e: 

State see infra § 12. 
United States see infra § 11. 

79.0.8. 'Const) art 148.8. 

80. Tyler v. Pomeroy, 8 Allen 
(Mass.) 480; In re Opinion of Jus- 
tices, 14 Gray (Mass.) 614. 

81. In re Opinion of 
supra. 


Justices, 


82. Act May 8, 1792 (1 U.S. St. at 
L. 271 c¢ 383); Selective Draft Law 
Cases, 245 U. S. 366, 38 SCt 159, 62 
L. ed. 349; Hume vy. Vance, 7 Me. 158. 

[a] Partial organization. — Under 
the provision of the act of 1792 as 
amended (U. S. Rev. St. § 1630) de- 
claring that the militia of each state 
shall be arranged into divisions, ete., 
“as the legislature of the state may 
direct,” the fact that but a portion 
of the State militia had been so or- 
ganized did not impair the validity 
of the organizations actually made. 
Peo. v. Hill, 126 N. #¥.) 497.505, (27 
NE 789 [aff 13 NYS 637]. 

[b] Organization of companies un- 
der act of congress of 1792 and 
amendments and state statutes.— 
Mathews v. Bowman, 25 Me. 157; 


the validity of such constitutional or statutory pro- 
visions when not in conflict with validly enacted 
federal statutes, has been recognized.*® 
state statutory provision must, of course, comply 
with applicable state constitutional provisions.** 
more recent years congress has enacted detailed 
and comprehensive provisions for organizing the 
militia, which are now contained in the National 
Defense Act,’* and the act provides that the presi- 
dent shall make all necessary rules and regulations 
and issue such orders as may be necessary for the 
organization of the militia provided for by the act.®® 
Valid regulations issued pursuant to the act have 
the force of a statute,®® but-a regulation which is in 
conflict with a statute is ineffective.®*+ 


Such a 


In 


Lowell v. Flint, 20 Me. 401; Shelton 
v. Banks, 10 Gray (Mass.) 401; In 
re Adams, 4 Pick. (Mass.) 25; Com. 
v. Allen, 16 Mass. 523; -Com. vy. Thax- 
ter, 11 Mass. 386; Peo. v. Ewen, 17 
HowPr (Na ED 375; State v. Hop- 
kins, 23.S. C. L. 

[ce] Militia pope ark under act of 
congress of 1792 and amendments 
and state statutes.—Edalgo v. South- 
ern R. Co., 129 Ga. 258, 58 SH 846; 
Hudson v. Sullivan, 93 Ga. 631, 20 
SE 77; Crawford v. Glasgow, 86 Ga. 
358, 12 SE 747; Graham v. Hall, 68 
Ga, 354; Poole v. Sims, 67 Ga. 36; 
Williamsburg v. Gilman, 24 Me. 206; 
Stevens v. Foss, 18 Me. 19; Kimball 
v. Littlefield, 14 Me. 356; Morrison 
v. Witham, 10 Me. 421; Gould v. 


Hutchins, 10 Me. 145; Cate v. Nutter, 
24 N. H. 108; Hart v. Lindsey, 17 
N. H. 235, 48 AmD 597; State v. 


Leonard, 6 N. H. 435. 

[ad] For brief discussion of or- 
ganization under, and workings of, 
Act of 1792 see Upton Military Pol. 
UnrS! 83. 

Enrollment as dependent on resi- 
dence or domicile see infra § 41. 

83. Selective Draft Law Cases, 245 
U.S. 366,°38 SCt 159,:62 Li sed.::349. 

84. Selective Draft Law Cases, 
supra. 

85. See statutory provisions; and 
Presser |v. dliniois,)/W161 Un Sj 5252606 
SCt 580, 29 L. ed. 615; Dunne v. Peo., 
94 Ill. 120, 34 AmR '218;. Com. ‘vy. 
Thaxter, 11 Mass. 386; Peo. v. Mil- 
ward, 38 Mich. 469; Peo. v. Hill, 126 
N. Y. 497, 27 NE 789; Ansley v. Tim- 
mons, 14 S. C. Li 329. 

86. Dunne v. Peo., 94 Ill. 120, 34 
AmR 213; Com. v. Thaxter, 11 Mass. 
386; Peo. v. Hill, 126 N. Y. 0497, 27 
NE 789; Ansley v. Timmons, 14 S. C. 
Li) 329; 

87. Smith v. Wanser, 68 N. J. L. 
249, 52 A 309. 

[a] Statute subject to constitu- 
tional provision.—P. L. (1900) p 428, 
entitled “An act concerning the mili- 
tary and naval forces,” was not in- 
tended to create a military force 
separate from the militia, but was 
intended to regulate the militia, and 
the constitutional provisions respect- 
ing the militia were applicable to it. 
Smith v. Wanser, 68 N. J. L. 249, 52 
A 309. 

88. Act June 8, 1916 (39 U.S. St. 
at L. 197-213 ¢ 134 §§ 57-118). 

Amendments see supra § 2 note 34. 

Conformity of organization of Na- 
tional Guard to pity of regu- 
lar army see infra § 16 

89. Act June 3, i9ie (3930, (Str St. 
at L. 213'¢ 134 § 1 

90. 2 Couibtealisk: Case Dec. p 340. 

91. 27 Comptroller Dec. p O53: 27 
Comptroller Dec. p 777. 


\ 
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[§ 10] B. Militia Bureau of War Department. 
Congress has made provision for a bureau of the 
war ideparbanent to be known as the militia bureau,?? 
and has made specific provision for the selection, 
qualifications, pay, term of office, and rank of the 
chief of such bureau.®* 

[§ 11] ©. Militia of the United States. The 
militia of the United States consists of all able- 
bodied male citizens of the United States and all 
other able-bodied males who have or shall have de- 
clared their intention to become citizens of the 
United States, who shall ‘be more than eighteen 
years of age and, except as otherwise provided, not 
more than forty-five years of age.®* The National 
Defense Act provides that the militia shall be di- 
vided into three classes, the National Guard,®* the 
naval militia,?® and the unorganized militia.% 

[§ 12] D. State Militia. The state militia is con- 
stituted similarly to the militia of the United 
States,®* according to the constitution and laws of 
the several states, and is generally divided into an 
active or organized body,®® and a reserve or un- 
organized body, the latter being composed of all 
persons lable to military duty not enlisted in the 
active or organized body.? Where congress has 
made provision as to who shall compose the militia 
the states may not legally make conflicting pro- 
vision,? and the National Defense Act expressly 
forbids the maintenance by any state in times of 
peace of troops other than as authorized in ac- 
cordance with the organization prescribed under 
such act,* but expressly recognizes the right of the 


states to organize and maintain state police or con- | 


Act June 3° 1916 (39 U. S. St. | ritories; 
at L. 203 ec 144 § 81), as amended by 
Act June 4, 1920 (41 U. S. St. at L. 
782 c 227 § 44); Act Sept. 22, tae 
(42 U. S. St. at L. 1034 c 423 § 4); 
and Act Febr. 28, 1925 (43 U. S. St. 


92. 


torial 


MILITIA 


the remainder 
as the Reserve Militia.” 
1908 (35 U. S. St. at L. 399 e 204 § 1). 
(2) Indians born within the terri- 
limits of the United States, 
members of, and owing allegiance to, 
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stabulary.° Members of an organization who were 
never enlisted by the state may not be regarded as 
troops or soldiers subject to state authority.® 

[§ 13] E. Canadian Militia. In Canada the mili- 
tia is divided into two classes: First, the active 
militia,” which includes the permanent force,’ and 
secondly, the reserve militia.? While it has been 
stated that a member of the militia is a member of 
his majesty’s forees,!® there is authority for the 
view that he is not a member of ‘‘his majesty’s 
auxiliary forees’’ as defined in the Imperial Army 
Act.4 

[§ 14] F. English Militia. Earlier statutes in 
England made comprehensive and detailed provi- 
sions for the organization of the militia.1* In 1907 
provision was made for the organization of the so- 
called ‘‘territorial forces.’"% By a recent statute 
the name of this body was changed to ‘‘territorial 
army,’’+* and the use of the term ‘‘militia’’ is now 
practically confined to designating the special re- 
serve of the regular army.!® 

[§ 15] G. National Guard or Organized Militia’ 
—l. In General. The body of organized militia has 
been designated by various names in the statutes 
or constitutions of the several states, such as ‘‘Na- 
tional Guard,’’ ‘‘state guard,’’ ‘‘state troops,’’ 
‘“volunteer militia,’’ ‘‘militia,’? and ‘‘volun- 
teers.’’"1* These diverse designations were at one 
time recognized by congress,!® but in the National 
Defense Act the organized militia other than the 
naval militia is designated as the ‘‘National 
Guard.’’4® Units of the state militia have been 


Advocate-Gen. (Febr. 1918) p 14. 

[a] Nature’ of home-guard or- 
ganizations.—There is authority for 
the view that the home-guard or- 
ganizations were in the nature of 
state police or constabulary. Dig. 


to be known 
Act May 27, 


ater -v016. Csi $32 Seer L0SOp, 
U. S. Atty.-Gen. p 11 (as to the au- 
thority of the president to establish 
a separate bureau to supervise and 
control the militia not in the service 
of the United States, in the absence 
of authorization by congress). 

{a] The assignment of a certain 
number of federalized National Guarda 
officers to duty in the Militia Bureau 
is now authorized under § 81 of the 
National Defense Act as amended. 
Act Febr, 28, 1925°§ 3 (43° U.S. St. 
at L. 1076 ec 871). See 27 Comptroller 
Dec. p 446 (as to assignment under 
earlier provisions of the act). 

93. Act June 3, 1916 (39 U. S. St. 
at L. 203 c¢ 134 § 81), as amended 
by Act June '4,°1920' (41 U.S. St. at 
L. 782 c 227 § 44); Act Sept. 22, 1922 
(42°70. S:) St; at Li ' 1034 c¢ 423°§''4)' 
and Act Febr. 28, 1925 (43 U. S. St. at 
L: 1075) 371 °§ 3): 

94. Act'June-3, 1916, (39 UU. S.St: 
at L. 197 ¢ 134 § 57); In re D——, 
290 Fed. 863; Reed v. Cushman, 251 
Fed. 872. Sée Kneedler v. Lane, 45 
Pa. 288, 253 (where Woodward, J., 


said: “This expression, ‘national 
forces,’ is modern language, when so 
applied. ... It is a total misnomer 


when applied to the militia, for the 
militia is a state institution. The 
general government has no militia’’). 

fa] A prior statute (1) provided 
that: “The militia shall consist of 
every able-bodied male citizen of the 
respective States and Territories and 


the District of Columbia, and every 


able-bodied male of foreign birth who 
has declared his intention to become 
a citizen, who is more than eighteen 
and iess than forty-five years of 
age, and shall be divided into two 
classes: The organized militia, to be 
known as the National Guard of the 
State, Territory, or District of Co- 
lumbia, or by such other designa- 
tions as may be given them by the 
laws of the respective States or Ter- 


one of the Indian tribes recognized 
as a tribe by the federal 
ment, who had not been naturalized, 
were not citizens within the meaning 
of such provision. Dig. Op. Judge 
Advocate-Gen. (1912-1917) p 365. 

Age of National Guard members: 
Enlisted men see infra § 45. 
Officers see infra § 28. 
See infra § 15. 
See infra § 22. 
Act June 3, go18 G9 U.S} St 
. 197 c 134 § 57 
See Gen at tent one and statu- 
tory provisions; and State v. Moore, 
76 Ark. 197, 88 SW 881, 70 LRA 671; 


In re Advisory Op. to Governor, 74 
Tae Oe od G 87; Dunne v, Peo., 94 
Ill. 120, 34 AmR 213; Birdsong v. 


Blackman, 127 Miss. 693, 90 S 441; 
In re McDonald, 49 Mont. 454, 143 
P 947, LRA1915B 988, AnnCas1916A 
1166; Klaussen y. Purcell, 18 OhNP 


NS 91. 
99. See infra §§ 15-22. 
1. See constitutional and statu- 
tory provisions; and State v. Moore, 
76 Ark. 197, 88 SW 881, 70 LRA 671; 


In re Advisory Op. to Governor, 74 


Fla. 92, 77 S 87; Smith v. Wanser, 
68 N. J. L. 249, 52 ‘A 309; Klaussen 
v. Purcell, 18 OhNPNS 91. 

2. See statutory provisions, 

3. See supra § 9. 

4 Act June 3, 1916 (39 U. S. St. 


at L. 198 c 134 § 61); Dig. Op. Judge 
Advocate-Gen. (Aug. 1919) p 315. 

{a] Legality of voluntary organi- 
zation not a part of National Guard. 
—Generally speaking, in time of 
peace a volunteer military organiza- 
tion since the passage of the National 
Defense Act (39 U. S. St. at L. 166 
ec 134) can exist only as a part of 
the National Guard, and as such must 
conform to the requirements of said 
act. Dig. Op. Judge Advocate-Gen. 
(Aug. 1919) p 315. 

6.5 Acts June 3.1916 (39 (U0. S..St. 
at L. 198 ¢ 124-8 61); Dig. Op. Judge 


govern-| 


One Judge Advocate-Gen. (Jan. 1918) 


p 

Right of state or territory to use 
Naticnal Guard within state or ter- 
ritorial limits in time of peace see 
infra §§ 69-74. 
eure West Virginia v. U. S., 45 Ct. 

7s Siilitia Act, 1 Rev. St. (1906) 
e 41 par 16 (4 Bdw. VII c 23 § 16). 

{a] Department of national de- 
fense.— All the powers, duties and 
functions vested in any minister or 
deputy minister by the Militia Act is 
now vested in and performed and 
exercised by the minister and deputy 
minister of national defense respec- 
tively. 12 & 13 Geo. V (1924) ¢ 34. 

8. Militia Act, 1 Rev. St. (1906) 


ec 41 pars 2 (kK), 24 (4 Edw. VII oc 
28 §§= 2, 224)% 
9. Militia Act, 1 Rev. St. (1906) 


e 41 par 16 (4 Edw. VII ec 23 § 16). 

10. Calgary Brewing, etc. Co. v. 
McManus, 10 Alta. L. 1. 

[a] The Volunteers and Reserv- 
ists Relief Act (1916) ¢ 6, providing 
for a stay of proceedings in actions 
against volunteers or reservists ap- 
plied to a member of the Canadian 
militia. Calgary Brewing, ete., Co. v. 
McManus, 10 Alta. L. 1. 

11. Bouffard v. Piuze, 28 Que. K. 
B. 1238, 32 CanCrCas 318. 

12. See St, 42 Geo: III ec 90; 43 
Geo. ‘TIT ¢' 503145. & 16 Vict. c 50; 
18° & 19? Vict. "e' 57s 45%& 46° Viets ¢ 
49; 1 Edw. VII c 14;.2 Edw. VII c 39. 

13. St. 7 Edw. Vil ec 9. 

St. 11 & 12 Geo. Vic 37 § 1. 
St. 11 & 12 Geo. Vc 87 § 2. 
Cross references: 

Enlisted men see infra §§ 41-51. 
Officers see infra §§ 24-40. 

17. See constitutional and statu- 
tory provisions. 

18. Act May 27, 1908 (35 U. S. St. 
RUSE PSY o asi. 

19. Act June 3s LOTOeGSo OU. sas te 
we-la,, LOY C Loe SOLD. 
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organized under special acts.?° 


[§ 16] 2. Plan of Organization, Composition, and 
Distribution. By the National Defense Act it is pro- 
vided that the National Guard shall consist of regu- 
larly enlisted men who upon original enlistment 
shall be not less than eighteen nor more than forty- 
five years of age, or who in subsequent enlistments 
shall not be. more than sixty-four years of age, or- 
ganized, armed, and equipped as hereinafter pro- 
vided, and of commissioned officers and warrant 
officers between the ages of twenty-one and sixty- 
Under such act distinct classes of the 
organized militia have been recognized, namely: 
Those members of the organized militia who com- 
pose the National Guard, which is subject to full 
hability for federal service on the call of the presi- 
dent,?? and those who, although members of the 
organized militia when the act became operative, 
did not take the oath which is a condition prece- 
dent to admission to the National Guard under such 
act;?* the members of the last mentioned class re- 


four years.?1 


[a] Meaning of “National Guard’ 
under act of June 4, 1920.—The words 
“National Guard,’ as used in §§ 
3a, 5, and 81 of the National Defense 
Act as amended by Act June 4, 
HOP 0RM4I UL S'S. at. Li wb one 227 
§§ 3, 5, 44) may not be given a 
definition to be uniformly applied to 
the expression in each place that 
is found in the act, but in each 
case a study must be made of the 
context in order to determine whether 
congress meant to refer to the mili- 
tia generally or to such militia only 
as had been made, by the law of 
the state or territory concerned, to 
conform to the requirements laid 
down by the National Defense Act. 
Dig. Ops _vumge Advoeate- Gen. (July 
1920) p 8 
Wiit v. Malcom 24 QOh.. Cir, 


[a] Tlustration.—A military body 
organized under a statute which pur- 
ported to give to the citizens of a 
certain city authority to organize, 
arm and equip an independent infan- 
try company, and which required the 
members to sign an agreement to be 
subject to all calls of the mayor, or 
of the governor of the state, in case 
of insurrection or riot or when there 
should be reasonable apprehension 
thereof, which written agreement was 
to be deposited with the mayor of 
such city, was part of the organized 
militia of the state. Witt v. Madi- 
gan, 24 Oh. Cir. Ct. 263. 

Necessity for military organiza- 
tions to become part of National 
Guard under National Defense Act 
see infra § 17. 

21. Act June 38, 1916 (39 U.S. St. 
at Pe Logie, 134 8 58), aS amended 
by Act Febr. 28, 1925 (438 U. S. St. 
at L. 1075 ¢© 371 .§ 1); Exp. Foley, 
243 Fed. 470. See also infra §§ 28, 
45. 

{a] The Philippine National Guard 
is not a part of the National Guard 
system of the United States. Dig. 
OE IuCze Advocate-Gen. (Jan. 1919) 
p 28. 

22. Sweetser v. Emerson, 236 Fed. 
161, 149 CCA 351, AnnCasl1917B 244 
[certiorari dism 243 U. S. 660, 37 
SCt 476, 61 L. ed. 950] (construing 
National Defense Act § 70). 

23. Sweetser v. Emerson, supra. 

24. Sweetzer v. Emerson, supra. 

25. Act June. 3, 1916 (39-U. S. St: 
at L. 197 ¢ 134 §.60). 

[a] An earlier federal statute con- 
tained a similar provision. Act May 
27, 1908 (85 U. S.-St. at L. 399 ¢ 204 
§ 3); Alabama Great. Southern R. 
Cov vi We S49493Ct. Cle 5224 Acker) iv, 
Bell, 62 Fla. 108, 57 S 356, 39 LRANS 
454, AnnCas1913C 1269. 

[b] “The word ‘organization’... 
does not relate to or include the en- 
listment of a soldier. Organization 


MILITIA 


- mained subject 


naval militia.?% 


combined, shall 


relates to the distribution of the per- 
sonnel of the army or militia, both 
commissioned and enlisted, into 
units.” Acker v. Bell, 62 Fla. 108, 
113, 57 S 356, 39 LRANS 454, AnnCas 
1913C€ 1269. 

{c] State statutes in conformity 
to federal statutes.—Acker v. Bell, 62 
Fla, 108, 57 S 356, 39 LRANS 454; 
AnnCas1913C 1269. 

[d] Staff personnel.—Within the 
terms of the National Defense Act 
officers and enlisted men of the usual 
staff corps and departments of the 
several states were not members of 
the National Guard, but this was 


changed by Army Appropriation 
Acta Maya LSS Alive CLOUT Sel. 
at L. 68 ce 12). Dig. Op. Judge Advo- 


cate-Gen. (April-Dec. 1917) p 58. 

26. Act, June 3, 1916- (39 U.S. St. 
at L. 197 ce 134 § 60) 

[a] Who may question order of 
secretary of war.—An order of the 
secretary of war issued under a simi- 
lar provision of Act May 245 
LIS T35, US sot paca 99 ey204) $53), 
prescribing general regulations could 
not be questioned by an officer of the 
National Guard where such order did 
not directly violate or threaten inter- 
ference with the personal rights of 
such officer. Stearns v. Wood, 236 
U. S. 75, 35.SCt 229, 59. Lined. 475, 

27. Act June 3, 1916, (39. U. S. St. 
ele OF ee 13 4S e60)), 

[a] Number of enlisted men in 
certain units.—(1) An amendment to 
the National Defense Act provided 
that until July 1, 1921, companies and 
corresponding units could be recog- 
nized at a minimum enlisted strength 
of fifty. Act June 4, 1920 (41 U. S. 
St, at L. 759 ¢ 227 § 36). , (2) Earlier 
statutes specifically authorized the 
president in time of peace to fix the 
minimum of enlisted men in various 
units. Act Jan. 21,1903 (32 U. Ss. St. 
at Li W15- e-4196 58s 3),,as) amended 
by Act May 27, 1908 (35 U. S. St. at 
L. 399 c 204 8 2); Alabama Great 
Southern, Rs Coieve;U.uS8.,5 49 Ct. Ch 
522. See also Army Regulations, par 
458, as amended by Gen. Order No. 3 
War Dept. series of 1907. 

{[b] Reduction of strength of 
units.—The act provides that the 
commissioned or enlisted strength of 
any organization which is entitled to, 
and shall have received, compensa- 
tion under the act shall not be re- 
duced below the minimum prescribed 
by the president without his consent, 
Act: June 3, 1916 (39 U. S. St. at L. 
197.c 134 §.68). 

28. Andrews v. Gardiner, 185 App. 
Div. 477, 173 NYS 1; Andrews v. 

166 NYS 


See ae 100 Mise. 622, 
933. 

[a] Veteran corps of artillery of 
the state of New York is not part of 
the “active militia.” Andrews v. 


States assumed under earlier statutes.** 
provides that, except as otherwise specifically pro- 
vided, the organization of the National Guard shall 
be the same as that which is or may be prescribed 
for the regular army,”° subject in time of peace to 
such general exceptions as may be authorized by 
the secretary of war.?° 
the composition of all units of the National Guard.*? 
In some states by statutory provision the ‘ 
militia’? consists of the National Guard and the 


Number, distribution, and time. 
Defense Act originally gave the president power 
to prescribe the particular unit or units to be maln- 
tained in each state, territory, or the District of 
Columbia in order to secure a force which, when 


[§§ 15-16 


to the obligations to the United 
The act 


This provision applies to 


‘active 


The National 


complete higher tactical units.29 


For the initial organization the act fixed the time 
within which it should be completed,*® and the num- 
ber of enlisted men to be organized in each state;** 


Gardiner, 185 App. Div. 477, 173 NYS 
1;, Andrews v. Gardiner, 100 Misc. 
622, 166 NYS 933. 

Naval militia see infra § 2 

29. Act June. 3, 1916-(39 is S. St. 
at L. 197 ce 134 § 60). 

[a] By an amendment in 1920 a 
provision was added that “the Na- 
tional Guard of any State, Territory, 
and the District of Columbia may 
include such detachments or parts 
of units as may be necessary in order 
to form complete tactical units when 
combined with troops of other 
States.”’” Act June 4, 1920 (41 U. S. 
Stat LZ. 780\ ¢ 227 § 36): 

[b] Reorganization after the World 
War.—Provision was made for the 
reorganization and territorial distri- 
bution of the National Guard after 
the World War. Act June 4, 1920 
GhyUeS. Wty at. 1. 59 te 227 § 3) 
[adding § 8a to the National Defense 
Act of 1916]. 

[ec] A general officer of a state 
(1) not employed in the service of 
the United States may not be recog- 
nized by the federal government as 
exercising command over the forces 
of the National Guard of other states. 
Dig. Op. Judge Advocate-Gen. (Jan.- 
June 1921) p 11. (2) But a general 
officer of the National Guard of a 
state whose actual command, consist- 
ing of troops or forces of said state, 
is smaller than that which the rule 
of conformity with the regular army 
would require, may be recognized as 
such by the federal government, 
where detachments or units of the 
National Guard of other and contigu- 
Ous states are organized under a 
plan requiring them to become a part 
of the command of the general officer 
in question, whenever the militia of 
the several states affected are called 
into the federal service or otherwise 
become United States troops. Dig. 
Op. Judge Advocate-Gen. (Jan.-June 
BAY 2a BM ayn lui 

30. Act June 3, 1916:.¢39 UesS. St. 
at L. 198 ¢ 134 § 62). 

[a] Time for organizing. — (1) 
The original act provided that the 
initial strength should be reached 
within one year. Act June 8, 1916 
CORU So pitee Stelios Gn tod: ’s 62). 
(2) A subsequent statute provided 
that the provisions of the original 
act ‘shall be considered fulfilled if 
the first strength mentioned therein 
be attained by June 30, 1920.” Act 
AU S7y, EL OO Cala We Sia Cie nieab. alae 
WAM CR SN 

81. Act June. 3,,1916 (39 U..S. St. 
at L. 198 c 1384 § 62). 

[a] “The number cf enlisted men 
of the National Guard to be organ- 
ized under this Act within one year 
from its passage shall be for each 
State in the proportion of two hun- 
dred such men for each Senator and 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


> 
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§§ 16-17] 


and it was provided that the president should: de- |, 
termine the initial number for each territory and 
the District of Columbia,®? and that there should be 
periodical inereases until a certain maximum 
strength was reached.** By the original act the 
states and territories had the right to determine and 
fix the location of the units and headquarters within 
their respective borders,** but congress made differ- 
ent provision as to distribution upon the reorgani- 
zation of the National Guard after the World 
War.*5 5 

Recognition of existing organizations with an- 
cient privileges. Congress has provided for extend- 
ing recognition to certain military organizations 
which have been in existence since an early date.*° 

Inspection. Provision is made for annual inspec- 
tions of the National Guard in order to determine 
whether or not there has been a compliance with the 
provisions of the National Defense Act as to or- 
ganization.°* 

[§ 17] 3. Relation to Federal and State Govern- 
ments**—a. In General. While a member of the 
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_ National Guard’ of. a particular state has been re- 
garded as a member of the organized militia of the 
_ United States,®® individuals or “units of the National 


‘Guard are not, generally speaking, regarded as in 


the service of the United States when in encamp- 
ment for training purposes,?® when being trans- 
ported to and from the place of maneuvers with 
the regular army,*! or, in fact, at any time prior 
to the call or draft provided for by the applicable 
federal statute.*? But after the president’s call for 
federal service is transmitted there is established 
a relation between the United States and all mem- 
bers of such organization and a duty under federal 
law on the part of:such members to appear for 
muster, and state authorities cannot interpose to 
break or impair that relation or to relieve the mem- 
bers of their duty.*® When not in the actual service 
of the United States members of the militia are not 
“‘troops’’ of the United States.44 Even under the 
present National Defense Act the National Guard 
is only a potential part of the United States army 
in time of peace,*® and the guard does not become 


Representative in Congress from such 
State.” Act June 3, 1916 (39 U.S. St. 
at L. 198 c_ 14134 .§ 62). 

oa, Act) June 3, 49164039. U.S: Se: 
at L. 198 c 134.§ 62). 

[a] “fhe word Territory as used 
in this Act and in all laws relating 
to the land militia and National 
Guard shall include and apply to 
Hawaii, Alaska, Porto Rico, and the 
Canal Zone, and the militia of the 
Canal Zone shall be organized under 
such rules and regulations, not in 
eonfiict with the provisions of this 
Act, as the President may prescribe.” 
ACtAVUNE: 3, LILGCSI Aw. Sots avy La 
198 § 62). 

ga. ActoJuneys3, 41916 (389, Us) S. St; 
at L. 198 ¢ 134 § 62). 

[a] “The number of enlisted men 
.». Shall be increased each year 
thereafter in the proportion of not 
less than fifty per centum until a 
total peace strength of not less than 
eight hundred enlisted men for each 
Senator and Representative in Con- 
gress shall have been reached.” Act 
June Se LON: CSOW U.S: 5.0 1a, Heel 98 
e 134 § 62). 

Lb] Date from which term for in- 
creasing strength runs.—(1) The 
original statute fixed the time for 
the commencement of the term of 
periodical increases at one year from 
the passage of the original statute. 
Act June) sse8 9167, (39 Ua, Si Sto rat du. 
198 c 184 § 62). (2) A subsequent 
statute provided that the provisions 
of the original act should be consid- 
ered fulfilled if ‘‘the other increments 
provided therein be attained by suc- 
cessive years’ after June 30, 1920. 
Wet July 40,71919..(41 USS. St. aty lis 
T2tine8)), 

{c] In states which have but one 
representative in congress (1) ‘such 
increase shall be at the discretion of 
the President.” Act June 3, 1916 (39 
Une Sa edterlanhos we 34 .Sr 62.405, ¢2) 
“Nothing in this Act shall be con- 
strued to prevent any State with but 
one Representative in Congress from 
organizing one or more regiments of 
troops, with such auxiliary troops as 
the President may prescribe; such 
organizations and members of such 
organizations to receive all the bene- 
fits accruing under this Act under 
the conditions set forth herein.” Act 
June 37.1916) (89 AUS. St. at, boplos, Cc 
134 § 62). 

[ad] Complete organization before 
time fixed.—“This shall not be con- 
strued to prevent any State, Terri- 
tory, or the District of Columbia 
from organizing the full number of 
troops required under this section in 
less time than is specified in this 
section, or from maintaining exist- 
ing organizations if they shall con- 
form to such rules and regulations 


regarding organization, strength, and], 


armament as the President may pre- 
scribe.”’. Act June’ .3, 1916 (39 U.S. 
St. at L. 198 c 134 § 62). 

{e] Enlisted men drafted into 
federal service.—In determining the 
number of enlisted men the rule was 
laid down that it was not proper to 
credit a state with the number of 
National Guard enlisted men that 
were drafted into the service of the 
United States. Dig. Op. Judge Advo- 
cate-Gen. (Febr. 1919) p 96. 

34. Act June Pi ae (39 UL SaiSt: 
at L. 200 c 1384 § 6 

35. Act June 4, 82520 (Ala. OSA SE. 
atin 759 e.220)§ Dye 

[a] Reorganization after the World 
War.—(1) It was provided that, in 
the reorganization of the National 
Guard after the World War, ‘‘subject 
to general regulations approved by 
the Secretary of War, the location 
and designation of units of the Na- 
tional Guard and of the Organized 
Reserves entirely comprised within 
the limits of any State or Territory 
shall be determined by a board, a 
majority of whom shall be reserve 
officers, including reserve officers who 
hold or have held commissions in 
the National Guard and recommended 
for this duty by the governor of the 
State or Territory concerned.’ Act 
June 4, 1920 (41 U. S. St. at L. 760 
ec 227 § 3a). (2) This act.has been 
construed as mandatory. Dig. Op 
Judge Advocate-Gen. (Jan.- pune 1921)" 


pels 

Act June 3, 1916 (39 U.S. St. 
at L. 198 c¢ 134.8 63), as amended 
by Act June 6, 1924 (43 U. S. St. at 
L. 471 § 6). 

{a] Effect of becoming part of 
National Guard.—(1) The statute is 
operative with respect to the ancient 
corps of artillery, cavalry, or infan- 
try only so long as they exist outside 
of the organized militia; upon re- 
linquishing their right to a separate 
existence by becoming part of the Na- 
tional Guard they can claim no 
greater privilege in respect to the 
pay of personnel from federal funds 
than other like units of the National 
Guard. 3 Comptroller-Gen. Dec. p 393 
[Dig. Op. Judge Advocate-Gen. (1923) 


pa va (2) Pay and allowances of 
officers and men generally see infra 
§§ 40, 51. 

[b] The veteran corps of artillery 


of New York state is not a part of 
the National Guard or organized mili- 
tia, it has. been ruled. 1 Comptroller- 
Gen. Dec. p 541 [Dig. Op. Judge 
Advocate-Gen. (1922) p 103]. 

37. Act: June, 3, 1916) (39. U. S.. St. 
at L. 206 c 134 § 93). 

38. Enlistment see infra §§ 41- 
51, 

39. McGorray v. Murphy, 80 Oh. 
St. 413, 88 NE 881, 17 AnnCas 444. 

40. Nebraska Nat. Guard v. Mor- 


gan, 112 Nebr. 432, 199 NW 557; State 
v. State Industrial Commn., 186 Wis. 
1,, 202 NW; 1915 State. v. Carter, 
(Wyo.) 226 P 690; Dig. Op. Judge 
Advocate-Gen, (1922) p. 23. 

41.. Louisville, etc., R; Co... U.S., 
52 Ct. Cl25o Bush ven Se 53 
Cts Giaeh9 9s Alabama Great Southern 
R. Co. v- U. Si, 49. Ct. Ch 522: 

42. Dig. Op. Judge Advocate-Gen. 
ck 19:18). «250: 

43. Dig. Op. Judge Advocate-Gen, 
(1912-1917) p 626. 

Call into federal service generally 
see Army and Navy § 43. 

44. Louisville, etc., R. Co. v. U. S., 
522i) Ot: Cli-25 9s Bush, vz US iSin oom Ot. 
Cl. 199; Alabama Great Southern R. 
Corve Un ESi Fo Ct Cle Sb 22. 

[a] Transportation of “troops.”— 
(1) It has been held that the United 
States could not claim a reduced rate 
for transportation of units of the or- 
ganized militia to and from maneu- 
vers authorized by Act January 21, 
1903 uC32, UL Si Stat ion W05.e.L 96), as 
amended by Act May 27, 1908 (35 U. 
S. St. at L. 399 c 204) as the members 
of such units were not troops of the 
United States within Act June 3, 1856 
(11 St. at L. 17) regulating trans- 
portation of troops over land-grant 
railroads. Alabama Great Southern 
RCo. Va, U.S.,249 Ct. Cl. 522 houis= 


ville, eter) Rano.) Wa) UaiS.5 cit nol. 
{259s 2 Bush) Vins, poe nO tw lee Loos 
(2) The judge-advocate-general of 


the army took a similar view under 
the National Defense Act. Dig. Op 

Judge Advocate-Gen, (July-Dec. ei9aty 
p 138. (8) But the comptroller gen- 
eral ruled to the contrary. 2 Comp- 
troller-Gen. Dec. p 485 [Dig. Op. 
Judge Advocate-Gen. (1923) p 77]. 

“Wrilitia” distinguished from 
“troops” generally see supra § 1. 

45. Nebraska Nat. Guard v. Mor- 
gan, 112 Nebr. 432, 199 NW. 557; 
Bianco v. Austin, 204 App. Div. 34, 
197 NYS 328; State v. State Indus- 
trial Commn., 186 Wis. 1, 202 NW 
191; Dig. Op. Judge Advocate-Gen. 
(April 1913) p 17. 

[a] Encampments.— Members of 
the National Guard while attending 
camps of instruction are not a part 
of the army of the United States as 
defined in National Defense Act June 
Spo LGs SEL CS9E MU .Se Sts galt pkey dG, 
ec 134), as amended by Act June 4, 
1920 § 1 (41 U. S. St. at L. 759 ¢ 227), 
and are therefore not ‘enlisted men 
of the United States Army” within 
the meaning of that term as used 
in the joint military arrangement, and 
the transportation of such members 
of the National Guard to and from 
camps of instruction is accordingly 
not subject to the 3 per cent allow- 
ance authorized under that arrange- 
ment for the transportation of en- 
listed men of the United States army. 
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a part of such army before it has been. duly ealled 
into the service of the United States;*® in the mean- 
time it remains a part of the state militia.47 

Prior to federalization. Generally speaking a 
member of an organization which has not been ex- 
tended federal recognition is not a member of the 
National Guard within the meaning of the National 
Defense Act,*® and the status of an enlisted member 
of an unrecognized organization is that of an en- 
listed man in the state forces not constituting a 
part of the National Guard.‘® But there is au- 
thority for the view that there may be recognition 
of an officer, or enlisted member, of the National 
Guard, separate and apart from the recognition of 
the organization to which he belongs.°° There is 
authority for the view that the National Guard of a 
state does not lose its status as a state organization 
by a failure of the state to comply with the require- 
ments of congress and of federal executive offi- 
cials.54 

[§ 18] b. Effect of Muster or Draft into Service 
of United States. In the absence of federal legisla- 
tion affecting the matter there is authority for the 
view that a unit of the state militia, when mustered 
into the service of the United States, does not cease 
to be a part of the militia of the state,°? and the 
right of the state to restore to its place as a unit 
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[§§ 17-20 


of the organized state militia a body of the National 
Guard which has enlisted as a unit in the service 
of the United States has been recognized.5* Under 
the National Defense Act members of the National 
Guard who are drafted into the federal service 
as authorized by such act stand discharged from 
the militia,°* but on discharge from the army they 
resume their membership in the militia,®°® and, if 
the state so provides, they shall continue to serve 
in the National Guard until the dates upon which 
their enlistments, entered into prior to the draft, 
would have expired, if uninterrupted.*® 

[§ 19] 4. Relation to State and to Political Di- 
visions Thereof.*7 In some states the organized 
state militia is regarded as exclusively a state insti- 
tution when considered in relation to the political 
divisions of the state,°* and none of the duties to 
be performed by it can be regarded as those of the 
county.®® 

[§ 30] 5. Organization of Unorganized Militia; 
National Guard Reserve. In some states provision 
is made for the organization of the reserve or there- 
tofore unorganized militia when necessary,® and, 
in time of war at least, the maintenance of bodies 
of such militia for military purposes does not vio- 
late the federal constitution, nor provisions of the 
National Defense Act.** 


2 Comptroller-Gen. Dec. p 489 [Dig. 


Sei Judge, Advocate-Gen. (1923) p 
46. Nebraska Nat. Guard v. Mor- 
gan, 112) Nebr. =43'2) 1199) INW .557; 


Bianco v. Austin, 204 App. Div. 34, 
197 NYS 328; State v. State Indus- 


be aed Commn,, 186 Wis. 1, 202 NW 
191. 
47. Nebraska Nat. Guard v. Mor- 


gan, 112 Nebr. 432, 199 NW 557; State 
v. State Industrial Commn., 186 Wis. 
1, 202 NW 191. 

48. Dig. Op. Judge Advocate-Gen. 
(June 1919) p 248. 

[a] Authority of officer not given 
federal recognition.—Under his state 
commission and assignment, a mili- 
tia officer, although not recognized 
by the federal government as a Na- 
tional Guard officer, may exercise 
command over state militia, although 
some of the troops under his com- 
mand have been recognized as a part 
of the National Guard, but in the 
exercise of such authority he would 
act only as a state officer under state 
authority. Dig. Op. Judge Advocate- 
Gen. (Sept. 1919) p 347. 

49. Dig. Op. Judge Advocate-Gen. 
(June 1919) p 248, 

50. Dig. Op. Judge Advocate-Gen. 
(1912-1917) p 627. 

51. State ‘v. State Industrial 
Commun., 186 Wis. 1, 202 NW 191. 

52. Peo. v. Campbell, AOMNGY Veh Stag 

Call into federal service generally 
see Army and Navy § 43. 

53. In re National Guard, 71 Vt. 
493, 45 A 105. 

[a] Mllustration.—The members of 
the first regiment of infantry, Ver- 
mont National Guard, according to 
the governor’s construction of the 
act of April 22, 1898 § 6, as shown 
by his general orders, enlisted in the 
volunteer army of the United States 
in a body, as the first regiment of 
infantry, Vermont volunteers, and he 
discharged from the National Guard 
service all men of the regiment who 
did not enter the volunteer service. 
Act No. 5 (Acts ’ Ex. Sess. May 6, 
1898) provided that the first regiment, 
National Guard, although giving up 
its name and position for the time 
by volunteering for service in the 
United States army, shall on its re- 
turn from said service constitute, and 
be reinstated as, the first regiment, 
National Guard. ‘The members of 
the court gave an opinion to the 
effect that the regiment, on return- 


ing from the United States service, 
exclusive of the members who were 
not National Guardsmen when they 
entered that service, was constituted 
and reinstated as the first regiment, 
National Guard. In re National 
Guard, 71 Vt. 498, 45 A 1051. 

54 Act June 3, 1916 (39 U.S, St. 
Bt Li 2 se AS 4 48) td). Hekete v. East 
St: Lots, *315" tii 58, 145 NE 692. 
See State v. Handlin, 38 S. D. 550, 
162 NW 3:79 (where prior to the 
amendment of the National Defense 
Act it was said that after muster out 
of the federal service the National 
Guard returned to the state as state 
militia or National Guard). 

[a] Officer of National Guard.— 
Fekete v. East St. Louis, 315 Ill. 58, 
145 NE 692. 

[b] Member of National. Guard 
drafted into students’ army training 
corps.—Members of the National 
Guard who were inducted into the 
students’ army training corps were 
discharged from the state militia and 
the National Guard. Dig. Op. Judge 
Advocate-Gen. (Febr. 1919) p 82. 

55. Act June 8, 1916 (39 U. S. St. 
at L. 211 ¢ 134 § 111), as amended 
by Act June 4, 1920 (41 U. S. St. at 
SINC cons, 49)e 

56. See infra § 49. 

57. Siability for maintenance as 
between state and political divisions 
see infra § 75. 

58. State v. Dickenson, 44 Fla. 623, 
33 S 514,-60 LRA 539, “1 AnnCas 
122; Com, v. Sparks, 201 Ky. 5, 255 
SW 859. 

59. Com. v. Sparks, supra. 

60. See statutory provisions; and 
Matter of Long Beach Defense 
rea Inc., 100 Misc. 584, 166 NYS 
59, 

[a] Reason for and effect of enact- 
ment.—‘‘This section was added by 
chapter 151 of the Laws of 1917 in 
order to make it possible for the 
Governor to recognize military or- 
ganizations of the militia and others, 
other than the National Guard and 
Naval Militia, and to assume com- 
mand of them. It was foreseen that 
the Federal government might call 
away the National Guard and leave 
the State in time of war without any 
proper protection against the acts 
of enemies or traitors. The Legis- 
lature, in effect, authorized the Gov- 
ernor to organize troops for defensive 
purposes, to be equipped and trained 
independently of the Federal govern- 


ment, and not subject as such to 
draft into the Federal army.’ Op. 
Atty-Gen. 13 State Dept. Rep. (N. 
Y. 1917) pp 465, 469. 

[b] Status of organizations.—‘‘Or- 
ganizations under section 5a of the 
Military Law are of course no part 
of the National Guard, nor, techni- 
eally, are organizations of depot 
battalions and units under section 
120 although the statute would seem 
to indicate, in the case of the last 
mentioned organizations, that it is 
expected that their officers, noncom- 
missioned officers and enlisted men 
will be taken, as far as available, 
from reserve lists of officers, non- 
commissioned officers and _ enlisted 
men (which reserve lists are National 
Guard reserve lists).” Op. Atty-Gen. 
13 State Dept. Rep. (N. Y. 1917) pp 


465, 

[ec] Home guards.— Under the 
Military Law § 5a (added by L. 
[1917] ce 151) ‘the governor has 
eontrol of the organization of the 
reserve militia and also of those 
not subject to military duty who 
volunteer for service. That this in- 
cludes the so-called home defense 
guards is only emphasized by the 
regulations issued by the governor. 
Those expressly authorize the organi- 
zation of such bodies under this sec- 
tion of the law and prescribe that 
applications for authority to organize 
them must be made to the adjutant- 
general, in a prescribed form. While 
the proposed organization is not 
called a ‘home defense guard,’ it is 
really that according to its avowed 
objects.” Matter of Long Beach De- 
fense Guards, Inc., 100 Misc. 584, 
585, 166 NYS 459. 

61. Dig. Op. Judge Advocate-Gen. 


(April-Dec. 1912) p 59; che Atty- 
Sr as State Dept. Rep. (CN. Pas Bt) ty) ) 
p 


“The power to maintain troops un- 
doubtedly remains in the State ex- 
cept as prohibited by the Constitu- 
tion. And as pointed out, the 
constitutional pronteitien runs only 
in time of peace. The National De- 
fense Act follows the language of 
the Constitution where, in section 61, 
it says: ‘No state shall maintain 
troops in time of peace other than 
as authorized in accordance with the 
organizations prescribed under this 
act.’ So it is clear that whether or 
not the New York Guard be consid- 
ered -‘troops,’ its maintenance jis not 
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§§ 20-24] 


National guard reserve. The National Defense 
Act provides for the creation of a national guard 
reserve,** and for the transfer of enlisted members 
of the active National Guard to such reserve and 
vice versa.%* 

[§ 21] 6. Preliminaries to Organization. A statu- 
tory provision that persons desirous to organize 
themselves into a militia company shall first obtain 
the written consent of the county judge has been 
construed as merely directory,** and if the governor 
approves the application without the certificate of 
the county judge the company may be lawfully en- 
rolled as a part of the organized militia.® 

[§ 22] 7. Naval Militia. Naval forces provided 
for by state statutes have been regarded as part 
of the state militia,®® and in some states statutes 
have been enacted which expressly constitute the 
naval forces of the state a part of the organized 
or active militia.®* 

Federal regulation and legislation. By earlier 
statutes congress made detailed and comprehensive 
provision for the organization and regulation of the 
naval militia.°* Under the Natiorial Defense Act 
the naval militia was part of the militia of the 
United States,°® and each state, territory, or district 
maintaining a naval militia was entitled to credit 
to the extent of the number thereof in the quota 
that would otherwise be required under the act;*° 
in other respects the naval militia was expressly 
excepted from the operation of such act.74_ By sub- 
sequent statutes all prior federal acts relative to the 
naval militia, which are within the purview of this 
treatise, have specifically been repealed,’? but it 
is provided that of the organized militia, as pro- 
vided by law, such part as may be duly prescribed 
in any state, territory, or the District of Columbia 
shall constitute a naval militia,”® and that the sec- 
retary of the navy may loan or issue to the several 
violative of the Federal Constitution | at L. 
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1081 ¢ 374 § 3); 


[40 C.J.] 671 
states, territories,.or the District of Columbia for 
the use of the naval militia, certain vessels and sup- 
ples,’* provided a certain percentage of the person- 
nel has been appointed or enlisted in the fleet naval 
reserve and the organization, administration and 
training conform to the standard prescribed by the 
secretary of the navy.” 

[§ 23] H. Government and Command Generally; 
Commander in Chief.7° The president is the com- 
mander in chief of the militia of the District of 
Columbia.** Moreover, when the militia is called 
into the actual service of the United States he is 
the commander in chief.78 At other times the 
command of the militia in the several states or 
territories devolves upon the governor’? as com- 
mander in chief,’° and the officers of the militia 
duly authorized or commissioned.8! The extent of 
the control of the governor over the militia in mat- 
ters with which the states have authority to deal is 
subject to curtailment by statutes duly enacted by 
the legislature under the authority of the state con- 
stitution,®? but the civil courts will not attempt to 
control the action of the governor as commander 
in chief in a matter within his discretion.** 

The National Defense Act provides that the presi- 
dent shall make all necessary rules and regulations 
and issue such orders as may be necessary for the 
government of the militia provided for by the act,®* 
and National Guard regulations issued pursuant to 
the act make specific provision relative to command 
by officers of the National Guard.*® 

In Canada the command of the militia is vested 
in the king as commander in chief.*¢ 

[§ 24] I. Officers*7—1. In General. The various 
ranks and grades of officers of the organized militia 
or National Guard are generally prescribed directly 
or indirectly by statutory and constitutional pro- 
visions.®® 


Act July 1, 1918! Under an early statute a lieutenant 


could issue no orders as command- 
ing officer, if the captain had his 
house within the limits of his com- 


or statute.” Op. Atty-Gen. 13 State] (40 U. S. St. at L. 708 ¢ 114). 
Dept, Rep.) “GN.Gay. 1927) Mipp. 44 6d. 73. Act Febr. 28, ikon (43 U: S. St. 
466. at L. 1088 ¢ 374 § 28). 
62. Act June 3, 1916 (39 U. S. St. 74. See infra § 55. 
at L. 202 c¢ 184 § 78), as amended 75. Act Febr. 28, tae (43.,0../S. 


by Act June 4, 1920 (41 U. S. St. at 


Li 782 ¢ 227 § 78), and Act Febr. 
28.1925) C43 5U. Si Stilat shielowotre 
369 § 2). 

fa] Status.—It is an _ inactive, 


auxiliary part of the state National 
Guard which may become a part of 
the federal forces when specially des- 
ignated'for such military service, but 
until such time it retains its status 
as part of the state militia. Dig. Op. 
pe Advocate-Gen. (May 1918) p 
6. 

6s. ‘Act June: 3, 19166 (39). U.S: St. 
at L.- 202° ce: 134 ’s 78), as amended 
by Act June 4, 1920 (41 U.S. St. at L. 
T82,c 227)-§ 78), and Act Febr. 28, 
1925 (43\5U. sSsoStiat. Eij1075ce 369 
$2); See Ex p. Roach, 244 Fed. 
625 (as to transfer of enlisted man 
to the National Guard reserve under 
National Defense Act § 69 as 
originally enacted). 

64. Haley v. Cochran, 102 SW 852, 
381 KyL 505. 

65. Haley v. Cochran, supra. 

66. Winslow v. Morton, 118 N. C. 
486, 24 SE 417. 

67. Andrews v. Gardiner, 185 App. 
Div. 477, 173 NYS 1; Andrews _v. 
Gardiner, 100 Misc. 622, 166 NYS 


$33. 

68. Act Febr. 16, 1914 (38 U. S. St. 
at L.. 283. ¢ 21)* Act Aug.i29, 1916 
(39 U. S. St. at L. 598-600 c 417). 

69. Act June 3, 1916: (39 U. S: St. 
at L. 197 c 134 § 57). 

70. Act June “ug re (8946 UseSicSt. 
at Li. 212)-c' 134 $91 

Quota generally ae supra . 16. 

71. Act June si, bit (395%. S: St. 
at L. 212 c 134 § 1 

72. Act Febr. 28, 1826 (43 U.S. St. 


St. at L. 1088 ¢ 374’ § 28). 

76. Use of militia to = civil au- 
thorities see infra §§ 69-74 

77 Act March. 1, 1889 “(25 Ua. 
Strat. 1712 .¢ \328..§ 6). 


78. See Army and Navy § 48. 
79. See cases intra note 80. 
80. See constitutional and statu- 


tory provisions; and Alabama Great 
Southern, R: Co.,.v..U.-S., 49 Ct. Cl. 
522; State v. Harrison, 34 Minn. 526, 
26 NW 729; In re McDonald, 49 Mont. 
454, 43 P 947, LRAI1915B 988, Ann 
Cas1916A 1166; State v. Newark, 29 
Weds dad 232) Peo. uv.8 Bard,-209, INS ie 
304, 103 NE 140; Winslow v. Mor- 
ton, 118 N. C. 486, 24 SE 417; Worth 
v7, Craven. County, ;118 ,.N.,,C. 1£255.24 
SE 778; In re National Guard Ex- 
penses, 20 Pa. Co. 558; Mauran y. 
Smith, 8 R. I. 192, 5 AmR 564; State 
v. Mead, 52 Wash. 5338, 100 P 1033; 
Chapin v. Ferry, 3 Wash. 386, 28 P 
754, 15 LRA 116. 

[a] Yerritories.—(1) By federal 
statute it has been provided that the 
governor of the territory shall be 
commander in chief of the militia. 
Rev. St. § 1841. (2) It is expressly 
provided in Hawaiian Organic Act 
DULY) | Gey HOSE (40-0 St. atv .; 1,08 ).¢c 
42 § 303) that the governor shall be 
the commander in chief of the mili- 
ar Changes U. S. Military L. No. 1 


p 8. 

Authority of governor in time of 
pene disorder or danger see infra 
§ 72 

81. Mathews v. Bowman, 25 Me. 
157; Cutter v. Tole, 2 Me. 181: State 
v. Mott, 46 N. J. Li, 328, 50 AmR 
424; State v. Wilson, 7 N. H. 543. 

[a] Who may give commands.— 


pany and was at the time at his 
Doras. Hayes v. Palmer, 22 N. H. 
4. 

ora generally see infra §§ 24-— 


Winslow v. Morton, 118 N. C. 
24 SE 417. 


82. 
486, 


85. State v. Jelks, 138 Ala. 115, 35 
S 60; State v. Harrison, 34 Minn. 
526, 26 NW 729; Peo. v. Scrugham, 


25 Barb. (N. Y.) 216. 


[a] Mandamus.— State v. Jelks, 
138 Ala. 115, 35 S 60 
[b] Quo warranto.—The refusal 


of the attorney general to grant leave 
to file an information in the nature 
of quo warranto against a person 
who had superseded applicant in 
command of a regiment by command 


of the governor has been upheld. 
State v. Harrison, 34 Minn. 526, 26 
NW 729. 


Compelling performance of minis- 
terial act by governor generally see 
Mandamus § 207. 

Bt. GACH UNC oo ko LO Coow Cis eke 
atyligls c,1348 118), 

85. Nat. G. Reg. No. 35 § 2 (May 
1, o2b): 

Command during training period 
with regular army see infra § 64. 

86. Calgary Brewing, etc., Co. v. 
McManus, 10 Alta. L. 1. 

87. Chief of the militia bureau of 
the war department see supra § 10. 

88. See statutory and _ constitu- 
tional provisions.. 

[a] The National Guard regula- 
tions contain provisions as to rank 
in the National Guard and the Na- 
tional Guard reserve. Nat. G. Reg. 
No. 35 § 1 (May 1, 1925). 

{[b] The National Guard reserve 
under the National Defense Act can 
have no officers other than those of 
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Nature of office. While there is authority for 
the view that a militia officer is a public officer,®® 
the contrary view has been taken.°° 

Militia office or officer. The word ‘‘office’’ as 
used in connection with the position of a militia 
officer has been construed as synonymous with 
““eommission,’’®! but there is authority to the con- 
trary.°? The term ‘‘militia officers’’ has in some 
instances been regarded as synonymous with ‘‘vol- 
unteer officers.’’8 

[§ 25] 2. Adjutant General.°* While federal stat- 
utes have provided for, or have recognized, adju- 
tant generals in the various states and territories 
and the District of Columbia,®® there is authority 
for the view that an adjutant general as such is 
not a commissioned officer, or member, of the Na- 
tional Guard either under the National Defense 
Act®® or under a state statute.” 

Qualifications. The National Defense Act pro- 
vides generally that the president may prescribe the 
qualifications of adjutant generals of the territories 
and of the District of Columbia,®* but provides 
specifically that the adjutant general of a territory 
shall be a citizen of the territory for which he is 
appointed.°® The right of the legislature to fix 
qualifications of the adjutant general has been 
recognized.+ 

Appointment. Under some state statutes or con- 
stitutions the adjutant general is appointed by the 
governor”? with the consent of the senate.? Under 
the National Defense Act the adjutant generals of 
the territories and of the District of Columbia are 
appointed by the president.* 
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Removal from office. There have been various de- 
cisions as to the manner of removal of the adjutant 
general.® 

Duties. The National Defense Act requires adju- 
tant generals to make such returns and reports as 
the secretary of war may require.® 

[§ 26] 3. Property and Disbursing Officers.’ The 
National Defense Act provides for the selection by 
the governor of each state and territory and by the 
commanding general of the National Guard of the 
District of Columbia, subject to the approval of the 
secretary of war, of a person who shall be regarded 
as the property and disbursing officer of the United 
States. There is authority for the view that the 
office of a property and disbursing officer is a civil 
and not a military office.® 

Bond. <A property and disbursing officer ap- 
pointed pursuant to the National Defense Act is 
required to give a bond running to the United 
States.?° 

Duties and powers. The act provides that a prop- 
erty and disbursing officer shall receipt and account 
for all funds and property belonging to the United 
States in possession of his state, territory, or dis- 
trict,44 and shall make such returns and reports 
concerning the same as may be required by the see- 
retary of war.12 Such officer is authorized by stat- 
ute, with certain limitations, to intrust publie 
money to another officer who may disburse it as 
agent of the first mentioned officer, 13 and each officer 
is pecuniarily responsible to the United States for 
moneys so intrusted.1* 


Inspection of accounts and records. Congress has 


the character provided for the ac-| 234. 
tive organizations maintained in the 3. See statutory and _ constitu- 
particular state, in the absence of|tional provisions; and McBlair v. 


statutory provision therefor. Dig. 
Op. Judge Advocate-Gen. (April-Dec. 
LOL) pss: 

Grade or rank of officer after mus- 
ter into service of United States see 
Army and Navy § 58. 

89. Campbell v. Gilkyson, 78 N. J. 
Teese 2ieedo A LOO Trev 8 4IN, ee 
22, 72 A 944]. 


30. State v. Coit, 8 OhS&CP 62. 
OU COV, IL OU AG INE Yoho ut 
NE 789 


92. Campbell v. Gilkyson, 78 N. J. 
Timon; lo A t60 "Trev, 78 IN. deeds. 
22, 72 A 944]. 

93. See Deming v. 


McClaughry, 
113 Fed. 639, 


51 CCA 349 [aff 186 


Woe Cee LS 1 SO;eeu +o: mem eC. 
1049]. 
94. Pay and allowances see infra 


§ 40. 

Term of office see infra § 34. 

95, Act Jan. al, 1908 332) US SG 
at L. 776 c 196 § 12); Dig. Op. Judge 
Advocate-Gen. (March 1919) p 135. 

96. State v. Ingalls, 21 Ariz. 411, 
189 P 430; Dig. Op. Judge Advocate- 
Gen, (Febr. 1919) p 135. - 

[a] Civilian official—‘‘The adju- 
tant oorenerall ot. ia (State... .Gis’ 6a 
civilian official appointed for a defi- 
nite and limited term. Federal leg- 
islation has always recognized him 
as a necessary State functionary but 


has not established for him any 
official Federal status.” Dig. Op. 
Judge Advocate-Gen. (Febr. 1919) p 
Heo. 


97. State v. Ingalls, 21 Ariz. 411, 
189 P 430. 
98. Act June 3, 1916 (39 U.S. St. 
at L. 199 c 134 § 66). 
99. Act June. 3, 1916 (39° U.S. St. 
at L. 199 c 134 § 66). 
(Colo.) 238 P 


ee Peo. v. Newlon, 

2. See statutory and _  constitu- 
tional provisions; and State v. In- 
galls, 21 Ariz. 411, 189 P 430; In re 
Opinion of Justices, 216 Mass. 605, 
104. NE 847; State v. Weston, 4 Nebr. 


Bond, 41 Md. 137 (construing 
[1874] arts2§ 11 art 9"§-2)- 

4 Act June 3, 1916 .(39 U. S. St. 
at L. 199 c 134 § 66). 

5. See cases infra this note. 

[a] In Arizona (1) it has been held 
that the governor may remove the 
adjutant general at will. State v. In- 
galls, 21 Ariz. 411, 189 P 4380. (2) 
The power of the governor of Arizona 
was not affected by the provision of 
L. (1917) e@ 74 § 4 that “‘commis- 
sioned officers of the National Guard 
and the adjutant-general now serv- 


Const. 


ing ... shall continue in office with- 
out the issuance of new commis- 
sions.” State v. Ingalls, 21 Ariz. 


411, 415, 189 P 430. 

[b] In Colorado, the governor’s 
order, purporting to remove incum- 
bent ‘from the office of ‘‘civil adjutant 
general” did not remove him from 
the position of “adjutant general,” 
where incumbent had complied with 
federal regulations and had been rec- 
ognized by the war department, as 
there was no such term as “civil ad- 
jutant general’ in the state consti- 
tution or statutes and such term 
was used in National Guard regula- 
tions as one of convenience merely 
to designate a state adjutant general 
who had not been officially recognized 
by the war department. Peo. v. New- 
lon, (Colo.) 288 P 44. 

[ce] In Maryland 
(1867) art 9 § 2 with the concurrence 
of the senate, a successor could be 
appointed, and upon the qualification 
of the appointee, the incumbent’s 
right to hold, eo pire pore nated. 
McBlair Va Bond, 41 Md. 

fol”) Ini welakeonee atte «d) the leg- 
islature may determine the method 
of removing the adjutant general, 
In re Opinion of Justices, 216 Mass. 
605, 104 NE 847. (2) In the absence 
of legislative authorization the goy- 
ernor aS commander in chief has no 
power of removal. In re Opinion of 
Justices, 216 Mass. 605, 104 NE 847. 


under Const. 


(3) Nor have the governor and coun- 
cil as the executive department such 
power of removal in the absence of 
legislative authorization. In re Opin- 
ion of Justices, supra. 

[e] In New Hampshire the gover- 
nor cannot remove the adjutant gen- 
eral except upon the address of both 
houses. In re Opinion of Justices, 79 
Ni OH.535,.112) A. .525. 

Term of office of adjutant general 
generally see infra § 34. 

6. Act #Iunes3, 11926. (89°U.. St S& 
at L. 199 e¢ 134 § 66). 

7. Compensation of property and 
disbursing officer see infra § 40. 

8. Act June 3, 1916 (39 U.S. St. 
at L. 199 ec 134 § 67), as amended 
by Act. July 9, 1918 (40 U. S. St. at 
L. 878 c 143 chapter IIT). 

fa] National Guard regulations 
(1) contain provisions as to disburse- 
ment of funds. Nat. G. Reg. No. 56 
(July 20, 1925). (2) Matters relating 
to checks and check books are also 


treated therein. Nat. G. Reg. No. 
53 eae 5, 1925) 
b]. De facto incumbent. — The 


acts of a de facto incumbent of the 
office have been regarded as valid. 
Dig. Op. Judge Advocate-Gen. (April- 
ae 1917) p 38. 
Dig. Op. Judge Advocate-Gen. 

(Sent. 1918) p 202. 

10. Act June 3, 1916 (39 U.S. St. 
at L, 199 ¢ 184 § 67): 

fa] National Guard regulations 
contain provisions relative to bonds. 
Nat. G. Reg. ‘No. 52 (July 6, 1925). 

ll. “Act. June!3, 1916.:¢39 .U. SieSt. 
at L. 199 c 134 § 67). 

{a] The National Guard regula- 
tions contain provisions as to money 


accounts. Nat. G. Reg. No. 57 (July 
16, 1924). 
12. Act June 3, 1916 (39 U. S. St. 


at L. 199 © 134 § 67). 

13. Act June 3, 1924 (48 U. S. St. 
at L. 365 c 244 § 5). 

{a] Bond and stipulation and con- 
sent agreement.—Nat. G. Reg. No. 52 
par 14 (July 6, 1925). 

14. Act June 3, '1924 (43 U.-S. St. 
at I. 865°¢' 244 § 5). 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and‘note number, 


§§ 26-28] 


made provision for the inspection of the accounts 
and records of property and disbursing officers.'® 

Under some early statutes the regimental pay- 
master was the custodian of regimental funds.*® 

[§ 27] 4. Warrant, Noncommissioned, and Petty 
Statutes or constitutions,1® including the 
National Defense Act,!® frequently make provision 
for the appointment of warrant, noncommissioned, 
or petty officers, and for the issuance of a warrant, 
either by the governor?® or by the commanding otti- 
cer of the organization with which the person who 
receives the warrant is to serve,” and usually the 
officer who issues or grants the warrant. has power 
to reduce to the ranks the person who receives the 
The National Defense Act authorizes 
the elimination by the secretary of war in time of 
peace of the grade of warrant officer from the Na- 
tional Guard or its limitation to certain positions.”* 
Under early statutes resignation as 
a method of vacating the office was recoenized.24 
Under an earlier statute it was held that 


Officers.” 


warrant.?? 


Resignation. 


Age. 


15. Act June 3, 1916 (39 U. S. St: 
ate 19 She rs 4s See) 


16. Blackwell vy. Irvin, 4 Dana 
(Ky.) 187; Smurr v. Forman, 1 Oh. 
272; Jones v. Rockeyfeller, 2 Penr. 


& W. (Pa.) 540. 

{a] Payable on order.—(1) The 
funds were payable on the order of 
the commanding officer of the regi- 
ment. Howard v. Daniel, 6 J. J. 
Marsh. (Ky.) 125. (2) The paymas- 
ter was not in default for failure to 
pay until he failed to pay over funds 
on orders duly drawn by such com- 
manding officer. Fox v. Miller, 4 B. 
Mon. (Ky.) 469; Howard vy. Daniel, 
6 J. J. Marsh. |\(Ky.) 125. 

{[b] Control of balance in hands 
of paymaster.—Under some statutes 
a brigade inspector was empowered 
to order the balance of military funds 
in the hands of a paymaster after au- 
thorized expenditures had been made, 
paid to himself or he could bring an 


action against the paymaster for the 


recovery of such balance. Jones v. 
Rockeyfeller, 2 Penr. & W. (Pa.) 540. 

[ec] Action by paymaster.—The 
paymaster could’ maintain an action 
for regimental,funds in the hands of 
the administrators of a deceased pay- 


master. Blackwell v. Irvin, 4 Dana 
(Ky.) 187. 
17. Oath see infra § 32. 


Pay and allowances see infra § 40. 
18. See statutory or constitutional 
provisions; and Folsom v. Perkins, 
21 Me. 166; Rollins v. Mudgett, 16 
Me. 336; Burt v. Dimmock, 11 Pick. 


Clacs»)ausoss some: ov. iihaxter, £1 
Mass. 386; Bartlett v. Jenkins, 22 
NGIREL Gn Oss sbattuck pen Gilson, 19 


N. H. 296; State v. Leonard, 6 N. H. 
435; State v. Dwinnell, 6 N. H. 167; 
Peo. v. Fackner, 44 Hun (N. Y.) 360; 
Warner ov. Stockwell, Die NGS ae: 
Ward v. Dennis, 18 Me. 290; Taylor 
v. Smith, 18 Me. 288 (as to the ap- 
pointment of a clerk of a company 
pro tem. under St. [1834] ¢ 121 §§ 12, 
16s St eMssi ll es276$ 3); Porteous 
Va azeleal GS Cw toss 2heSitatetcv, 
Cole, 13 S. C. L. 117 (as to designa- 
tion of captain of patrol)... 


[a] Certificate of appointment of 
clerk of company.—(1) Held suffi- 
cient. Hise vor rullere d4 vMe; 1121; 


Morrison v. Witham, 10 Me. 421; Cut- 
ter v. Tole, 3 Me. 38; In re Lovett, 
16 Pick. (Mass.) 84. (2) Held in- 
sufficient. Abbott v. Crawford, 6 Me. 
In re Smith, 15 Pick. (Mass.) 


[b] Amendment.—(1) It has been 
held that a certificate showing the 
appointment of the clerk of a com- 
pany could be amended. Clapp v. 
Watson, 8 Pick. (Mass.) 449. (2) But 
where there was no certificate of ap- 
pointment, an amendment could not 
be made. Com. se yeetHall;, 3: sPick. 
(Mass.) 262. 
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Act are 
years.25% 


ing it.?6 


act.31 


{[c] Record of warrant.—Mower 
Veellientyds Da Chipmy GV ty) ssile 
195 CDis. 


Op. Judge Advocate-Gen. 
(Nov. 1920) p 158. 

[a] The qualifications (1) of war- 
rant officers in the National Guard, 
and the classes from which they may 
be appointed, have been regarded as 
matters for the respective states to 
determine. Dig. Op. Judge Advocate- 
Gen. (Nov. 1920) p 158. (2) But the 
National Guard regulations contain 
provisions as to the age and physi- 
cal requirements of warrant officers 
whose designation is authorized. 
Nat. G. Reg. No. 22 (June 138, 1925). 

20. See constitutional and statu- 
tory provisions. 

21. See constitutional and statu- 
tory provisions; and Folsom v. Per- 
kins, 21 Me. 166; Rollins v. Mudgett, 
16 Me. 336; Tripp v. Garey, 7 Me. 
Z2OC i Me Unt wave Dimimock.y | hitgveick, 
(Mass.) 355; State v. Leonard, 6 N. H. 
435; Warner v. Stockwell, 9 Vt. 9. 

{a] Warrant held sufficient.—Rol- 
lins v. Mudgett, 16 Me. 336; Warner 
v. Stockwell, 9 Vt. 9. 

[b] Delegation of authority.—It 
has been held that an officer who 
has the authority to grant warrants 
may not delegate this power to an- 
other by a general authorization and 
that the granting of a warrant must 
be acted upon by the duly authorized 
officer, and signed either by himself 
or by some person by his specific 
direction. Burt v. Dimmock, 11 Pick. 
(Mass.) 355. 

22. See statutory provisions; and 
Peo. v. Fackner, 44 Hun (N. Y.) 360. 

[a] Under some early statutes the 
officers who had the power to appoint 


noncommissioned officers had _ the 
right to remove them. Hayes v. 
Palmer, 22 N. H. 94 

23. Dig. Op. Judge Advocate- Gen. 
(Nov. 1920) p 153. 

[a] National Guard regulations 


contain provisions as to warrant offi- 


cers. Nat. G. Reg. No. 22 (June 13, 
HOZSys 

24. See statutory provisions; and 
cases infra this note. 

[a] Who may accept.—It was 


held that a commissioned officer who 
had appointed a clerk of the company 
had power to accept the resignation 
of the latter. In re Wield, 9 Pick. 
(Mass.) 41. 

{[b] What constitutes resignation 
and acceptance.—The refusal of a 
person who had been designated as 
clerk to perform the services and the 
appointment of another in his place 
was regarded as a resignation and 
the acceptance thereof. Mathews v. 
Bowman, 25 Me. 157; Rollins v. Mud- 
gett, 16 Me. 336. 


ira In re Dewey, 11 Pick. (Mass.) 
[al Clerk of company.—In re 


Warrant as evidence. 
evidence of the official character of the person hold- 


[§ 28] 5. Qualifications.?’ 
frequently prescribed the qualifications for commis- 
sioned officers in the militia.*® 
Defense Act permitted commissioned officers of the 
National Guard then serving under commissions 
regularly issued to continue in office,?® provided they 
should take the prescribed oath,®° by the act cer- 
tain qualifications for persons thereafter commis- 
sioned are required asa condition precedent to their 
recognition as officers, or to payments, under the 
Thus it is required that they must be selected 
from certain specified classes created on the basis 
of previous training or education,®? and that they 
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a minor could be selected as a noncommissioned 
officer,?> but the ages for warrant officers of the 
National Guard prescribed by the National Defense 
between 


twenty-one and _ sixty-four 


A warrant is the proper 


State statutes have 


While the National 


Dewey, 11 Pick. (Mass.) 265. 

25144. Act June 3, 1916 (39 U. S. 
St. at L. 197 c 134 § 58), as amended 
by Act Febr. 28, 1925 (43 Wis Sh SA ee 
Ty LORS TES 7 5 a)), 

26. Shattuck v: Gilson, 19, IN. Hi. 
296; State v. Leonard, 6 N. H. 435. 

27. Examination as condition 
precedent to issuance of commission 
see infra § 31. 

Qualifications of: 

Adjutant general see supra S25. 

ea apie officer see supra 
2s 

Property and disbursing officer see 

supra § 26. 

28. See statutory provisions. 

Act) June: 391916 "3 99U. IS St: 
. 201 e 134, a2) 

See infra 32. 

Acthiduners, oL916 iGo Sa St. 
at L. 201 c 184 § 74), as amended by 
Act June 4,'1920 (41 U: S. St. ati ZL. 
T8l c) 22% “8 41)is eAct June? 3:) 1916 
COUR SU St. ate 209se 34a sr 10n) 
as amended by Act Sept. 22, 1922 
(42.0, S.ISt ates. 11035 i423" 8) 6). 

[a] Staff officers in the District of 
Columbia.—Special provision has been 
made as to the qualifications of staff 
officers of the National Guard of the 
District of Columbia. Act July 11, 
LITO (APRS) St Patek] tao sis 

[b] World War.—Special provision | 
was made as to the qualifications of 
officers of the National Guard of the 
District of Columbia during the 
World War. Act Nov. 4, 1919 (40 
USS atte] LOLS ce20 0) 

[c] In Hawaii the adjutant gen- 
eral may be a commissioned officer 
in the National Guard. 23 Comp- 
troller Dec. p 363. 
at aha aid generally see infra § 

32. Act June 3, 1916 (39 U. S. St. 
at L. 201 c 134 § 74), as amended by 
Act June 4, 1920 (41 U. S.°St. at? 
[81 c 227 § 41); Act June 3, 1916 
COONS Sta at day 209 chil3 45 S87 1110), 
as amended by Act Sept. 22, 1922 (42 
WS. Stat Ww l0s5he 423e8 6ne 

[a] Classes from which selected 
generally.—(1) ‘Persons hereafter 
commissioned ... Shall not be rec- 
ognized ... unless they shall have 
been selected from the following 
classes. ... fficers or enlisted men 
of the National Guard; officers on 
the reserve or unassigned list of the 
National Guard; officers, active or 
retired, and former officers of the 
United States Army, Navy, and Ma- 
rine Corps; graduates of the United 
States Military and Naval Academies 
and graduates of schools, colleges, 
and universities where military sci- 
ence is taught under the supervision 
of an officer of the Regular Army, 
and, for the technical branches and 
staff corps or departments, such 
other civilians as may be especially 
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must take the oath prescribed by the act.** -In some 
‘states statutes have been enacted requiring the same 
qualifications as those specified in the National De- 
fense Act,?4 and also additional qualifications.*° 

Age. The ages for commissioned officers of the 
National Guard are prescribed by the National 
Defense Act.8°% 

Residence. Certain requirements as to place of 
‘residence in the state have at times been operative.*® 

[§ 29] 6. Acceptance of Commission by Person 
Connected with the Military Establishment of the 
United States. The National Defense Act expressly 
provides that officers on the active list of the regular 
army assigned to duty with the National Guard may 
accept commissions in the National Guard with the 
permission of the president without vacating their 
commissions in the regular army or being prejudiced 
in their relative or lineal standing therein,®’ and 
retired officers or retired enlisted men may accept 
such commissions.** But enlisted men of the regular 
army may not accept commissions in the National 
Guard while remaining in active service in the regu- 
lar army.*° 

[§ 30] 7. Appointment and Election.*° Under the 
federal constitution the authority to appoint officers 
for the militia is reserved to the states.44 State 
statutes or constitutions sometimes provide for the 
appointment of certain officers by the governor** 
with the consent of the senate,*? and where the con- 
sent of the senate is required, such consent is nec- 
essary in order to render the appointment valid.** 
Staff officers are usually appointed by commanding 
qualified for duty therein.” Act June 39. 
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Dig. Op. Judge Advocate-Gen. 
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officers, subject to the approval of the :governor 
or by the governor on the nomination of command- 
ing officers. 25 

Commanding general in the District of Colaaihia! 
Provision has been made for the appointment by 
the president of a commanding general of the militia 
of the District of Columbia.*® 

Election. Provision has frequently been made for 
the election of certain officers.47 But since the 
enactment of the National Defense Act some state 
legislatures have made provision for appointment to 
offices for which formerly the incumbents were 
chosen by election.*® 

Ineffective appointment. It has been held that an 
attempted appointment is ineffective while there is 
no vacancy in the office to which the attempted ap- 
pointment related.*? 

Vacancies. Statutes have been enacted providing 
for the method of filling certain offices in ease of 
vacancies therein.®® A statutory provision for ap- 
pointments to fill vacancies for an unexpired term 
has no application where the office in the state mili- 
tia becomes vacant upon the expiration of a com- 
plete term.®? 

[§ 31] 8. Examination and Commission.®** The 
National Defense Act provides that the act shall 
not apply to any person hereafter appointed an offi- 
cer of the National Guard unless he first shal] have 
successfully passed such tests as to his physical, 
moral, and professional fitness as the president shall 
prescribe.®? Statutes in various states also require 
examinations to determine as to fitness for a 
of the senate is required. Clark v. 


38, 1916 (39 U. S. St. at L. 201 c 134] (Jan.-June 1921) p 10 State, 177 Ala. 188, 59S 259. 
§ 74). (2) The Plattsburg camp is 40. Appointment of: 45. See statutory provisions. 
not a “school” within the meaning] Adjutant general see supra § 25. 46. Act March 1, 1889 (25 U. S. 


of that term as used in the National | 


Noncommissioned officer 
“§ 27 


see supra] St. at L. 772 c 328 § 7). 


Defense Act § 74. Dig. Op. Judge’ f 47. See statutory and constitu- 

Advocate-Gen. (June 1919) p 248. Property and disbursing officer see} tional provisions; and cases infra 
{b] Staff officers.—The act forbids. supra § 26. this note. 

payments of moneys appropriated | 41,/ VO" S..-Constvart, 1 §:.8% State [a] Company officers by members 

thereunder unless each state, terri-|v. Mott, 46 N. J. L. 328, 50 AmRJ|of respective companies.—Campbell 

tory, or district provides by law in| 424 ' v. Gilkyson, 78 N. J. L. 327, 75 A 160 

accordance with the act as to the 42. See statutory and constitu-|[rév 78 N. J. L. 22, 72 A 944]. 


qualifications of staff officers, includ- 
ing officers of the.finance, inspection, 
quartermaster and medical depart-. 
ments. Act June 8, 1916 (39 U. &. 
St. at L. 209 c 134 § 110), as amended ' 
by Act Sept. 22, 1922 (42 U. S. St. 
at L. 1035 c 423 § 6). ans 


33. See infra § 32. 

24. See statutory provisions. 

35. See statutory provisions. 

[a] In New York it is provided 


that no person shall be commissioned | 
unless he shall possess the qualifica- 
tions prescribed by the laws of the 
United States and the additional re- 
quirements prescribed by the New 
York statute for the particular office 
to which he is commissioned. ‘Mili-| 
tary L. § 71 as amended by L. (1917) | 
c 644 § 7. 

354. Act June 3, 
St. at -L. 197 c 134 § 58), as amended 
by Act Febr. 28, 1925 (43 U.S. St. at 
EEO TSC, Le 

Warrant officers see supra § 27. 

36. See statutory or other valid 


a ig and cases infra this 
note. ; 
[a] Effect of removal from militia 


district.—Under early regulations au- 
thorized by statute a member of the 
militia who removed outside of the 
bounds of the district into an aad- 
jacent county, although not forfeit- 
ing by such removal any military 
office then held by him, ceased to be 
eligible to election to any new office. 
Peo. v. Smith, 23 N. Y. 53: 

37. Act June 3, 1916 (39 U. S. St. 
at L, 208 ec 134 § 100). 

38. Dig. Op. Judge Advocate-Gen. 
(Jan.-June 1921) p10; Dig. Op. Judge 
oa epaeaaplase (April-Dee. 197) 


1916 2(39 sO, <S:4 


tional provisions; and In re Opinion 


of Justices, 216 Mass. 605, 104 NE 
847; State v. Weston, 4 Nebr. 234; 
Peo. v. Sampson, 25 Barb. (N. Y.) 


254 (construing the act of April 16, 


1851 § 41); Peo. v: Scrugham, 25 
Barb; (CGNs “Ys 206! 
43. See statutory and constitu- 


tional provisions; and Clark v. State, 
UT Ala., 188, 599:Sr 259) MeBlair: iv. 
Bond, 41 Md. 137; Peo. v. Molyneux, 
40°N:, Y..113 [aff 53 Barb, 9]. 

[a] Recess appointments.—(1) In 
New York it has been held that the 
governor had no power during the 
recess of the senate to appoint a 
major general of the National Guard. 
Peo. v. Molyneux, 40 N. Y. 113 [aff 53 
Barb. 9]. (2) But the Military Law 
now contains a provision for such 
ve rip aeepapoaaa ae N. Y. Military L. 

7 


[b] Necessity for making appoint- 
ment.—In New York there is author- 
ity for the view that the governor is 
not required to make an appointment 
of a major general by the constitu- 
tional provision that the governor 
“shall also nominate, and with the 


consent of the Senate appoint, all 
major-generals.” Op. <Atty.-Gen. 13 
priate Dept. “Rep. GNeeeye) wom) ie p 
44, 


Clark v. State, 177 Ala. 188, 59 
S.259; Peo. v. Molyneux, 40 N. Y. 113 
{aff 53 Barb. Sak 

[a] General officers. — (1) The 
constitution of Alabama provides for 
the appointment of the general offi- 
cers of the militia by the governor 
with the advice and consent of the 
senate. Clark v. State, 177 Ala. 188, 
SS ra a) Therefore in the case 
of the brigadier general the consent 


{b] Regimental ‘officers by com- 
pany officers.—Baxter,v. Latimer, 116 
Mich. 356, 74 NW 726. 

[ce] General officers by field offi- 
cers.—Campbell v. Gilkyson, 78 N. J. 
L. 327, 75 A 160; Smith v. Wanser, 
68 N. J. L. 249, 52 A 309. 

{d] Yerritories.—By an early stat- 
ute congress provided that general 
officers of the militia in the several 
territories shall be elected by the 
people in such manner as the respec- 
tive conor may provide. U. S. 
Rev. St. § 1 

fe] 9 dete hs order directing elec- 
tion.—In some jurisdictions the right 
to review by certiorari an order “di- 
recting an election has been recog- 
nized. Smith v, Wanser, 68 N. J. L. 
249, 52 A 309, 

48. See infra this note. 

[a] In New York provision is 
made for the appointment of all com- 
missioned officers, generally on the 
nomination of commanding officers. 
Military L. § 74 as amended by L. 
va ec 644 § 10; L. (1921) e@ 588 


Bixby v. Harris, 26 N. H. 125. 
eae re Opinion of Justices, 5 
» , Clark v. State, 177 Ala. 188, 


52. Examination before discharge 
or dismissal see infra § 38. 

538. Act June 3, 1916 (39 U. S. St. 
at L. 202 c 134 § § 75). 

[a] Designation and composition 
of examining board.—The examina- 
tion to determine such qualifications 
for commission shall be conducted 
by a board of three commissioned 
officers appointed by the secretary of 
war from the regular army or the 


For later cases, developments and changes iu the law see cumulative Annotations, same title, page and note number, 
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commission,** and some of the state statutes also 
specifically recognize the provisions of the National 
Defense Act as to examinations.®®> Ordinarily pro- 
vision is made that the officers of the National 
Guard shall be commissioned by the governor,*® and 
such a commission is a condition precedent to the 
right or duty to act as an officer.°’ There is author- 
ity for the view that the right to an office, acquired 
under a valid commission and qualification, cannot 
be affected by the erroneous issuance of another 
commission which is void.®® The commission in due 
form is evidence,®® prima facie at least,°° that all 
statutory or constitutional requirements as to the 
selection of the officer designated have been com- 
plied with. The mere fact that there was no in- 
dorsement on the commission that the person desig- 
nated had taken the required oath does not con- 
clusively show that such person was not an officer.*! 

[§ 32] 9. Oath. The taking of an oath of office 
has usually, if-not always, been required of per- 


sons holding commissions or warrants in the mili- - 


tia.°? The National Defense Act requires the taking 
of an oath by commissioned officers in the National 
Guard,®* and prescribes the form of such oath.®* 
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stantially the same form as that prescribed by the 
National Defense Act.** 

Officer de facto. It has been held that a person 
who is commissioned, and assumes the duties of an 
officer, but fails to take the oath becomes an officer 
de facto, and that his authority cannot be ques- 
tioned by third persons.®® ; 

[§ 33] 10. Promotion. Statutes have sometimes 
provided for the promotion of officers.®? 

[§ 34] 11. Term of Office. There have been con- 
stitutional provisions giving the legislature author- 
ity to establish by general law the terms of office 
of all in the military service of the state,°* and a 
statute regulating the tenure of officers of the Na- 
tional Guard does not violate a constitutional pro- 
vision making the governor eG: in chief of 
the military forces of the state.°? Fixed terms of 
years for which commissions or aleds are to be held 
have at times been provided for by constitutions’? 
or statutes.74 The validity of legislation regulating 
the tenure of office of the adjutant general has: been 
recognized.72 Sometimes no fixed term is provided 
for," and some statutes ‘provide for holding com- 
missions until officers reach a specified age.™* More- 
over, the present National Defense Act fixes no 


Many of the states now require an oath in sub- 


National Guard, or both. Act June 
nee (39 .U. S: St.wat L. 202%¢e 134 
75). 


{b] Commission before examina- 
tion.—-(1) A commission may legally 
be issued to a person before his ex- 
amination to determine whether or 
not he should receive federal recog- 
nition. Dig. Op. Judge Advocate-Gen. 
GLOZ2Z) Vp lg? (25) Thus a commission 
may legally be issued to a noncom- 
missioned officer of a company of 
engineers, District of Columbia Na- 
tional Guard, as captain, judge-advo- 
cate-general’s department of that or- 
‘ganization, prior to his examination 
for the purpose of determining 
whether he should or should not be 
federally recognized, and it is not 
necessary or proper because of the 
provisions of Act Febr. 18, 1909 § 14 
(35 U. S. St. at L. 630 c 146), that 
his commission be issued by the 
president “subject to the examination 
required by law.” Dig. Op. Judge 
‘Advocate-Gen. (1922) p 19. 

[c] Service during temporary fed- 
eral recognition.—A subsequent stat- 
ute provided ‘‘that service rendered 
by National Guard officers during 
temporary Federal recognition, prior 
to December 15, 1922, shall be deemed 
to have been rendered in compliance 
with the provisions of section 75, Na- 
tional Defense Act, approved June 3, 
1916.” . Act March 4, 1923 (42 U. S. 
St. at L. 1508 c 281 § 2). 

54 See statutory provisions. 

55. See statutory provisions. 

56. See constitutional or statutory 
provisions; and Monson v. Hunt, 17 
Conn, 566: Mathews v. Bowman, 25 
Me. 157; Gleason v. Sloper, 24 pe 
ati 181; State v. Wilson, 7 N. 


[a] Sufficiency of commission.—A 
commission signed by the governor in 
his military capacity has been held 


apg Monson v. Hunt, 17 Conn. 
566. 
[b] Operation and effect of issu- 


ance of commission.—Under an early 
statute it was held that the issuance 
of a commission which was never de- 
livered to the person specified therein 
and which was never claimed or 
acted upon by such person had no 
operative force. Mathews v. Bow- 
man, 25 Me. 157. 


57. Gleason v. Sloper, 24 Pick. 
{Mass.) 181. 

hig Gage v. Payne, Wright (Oh.) 
678. | 

59. State v. Wilson, 7 N. H. 543. 


60. Gray v. Mossman, 91 Conn. 
430, 99 A 1062. 
a7ot Gage v. Payne, Wright (Oh.) 


62. See constitutional and statu- 
tory provisions; and cases infra this 


note. 

‘{a] Oath prescribed by constitu- 
tion.— Where the state constitution 
provided for an oath to the effect 
that deponent would ‘preserve, pro- 
tect and defend the Constitution of 
this State, and of the United States,” 
it was held that the legislature could 
not require in addition an oath that 
“T will be faithful, and true allegi- 
ance bear to the State of South Caro- 
dinattMeS tate iv. Jeunt? Jor Se elrinn. 13 


5, 8. 

[b] . Persons authorized to admin- 
ister oath.—Richardson v. Bachelder, 
19 Me. 82; In re Opinion of Justices, 
38 Cush. (Mass.) 586; Mower v. Allen, 
1 D. Chipm. (Vt.) 881 (oath of non- 
commissioned officer). 

{[c] Oath of clerk of company.— 
(1) Statement in the certificate of 
the captain that oath had been taken 
without setting forth the oath which 
was administered is sufficient. Clapp 
v. Watson, 8 Pick. (Mass.) 449. (2) 
Permission to amend a defective cer- 
tificate has been granted. Avery v. 
Butters, 9 Me. 16. 

[ad] Form of oath.—State v. Ross, 
20 Nev. 61, 14 P 827. 

[e] Retroactive operation of stat- 
utory requirements.—St. (1887) p 102 
§ 2, providing that “all officers and 
members of the volunteer militia of 
this state, on becoming members and 
performing duty, must take and sub- 
scribe the following oath,” etce., was 
retroactive, and binding upon all offi- 
cers and members of companies or- 
ganized prior to the passage of the 


act. State v. Ross, 20 Nev. 61, 14 
Ris27; 

$3. Act June 3, ee (39). Si "St. 
at L. 201 c 134 §§ 73, 74 

64. Act June 3, a6 (39 WAS. 2St. 
at L. 201 c 134 § 73). 

65. See statutory provisions. 
poeee Bixby v. Harris, 26 13 

5. 

67. See statutory provisions; and 
Ex p. Hall, 1 Pick. (Mass.) 261. 

68. In re Opinion of Justices, 216 
Mass. 605, 104 NE 847. 

La] Adjutant general.—In re Opin- 
ion of Justices, 216 Mass. 605, 104 
NE 847. 
ge Peo. v. Newlon, (Colo.) 238 P 


70. Clark v. State, 177 Ala. 188, 
59 S 259; Lewis v. Lewelling, 53 Kan. 
201, 36-P 351, 23 LRA 510. 

[a] Thus (1) the constitution of 
Alabama fixed the terms of office of 
general officers in the militia at four 
years. Clark v. State, 177 Ala. 188, 
59 S 259. (2) It was held that, as- 


suming that the office itself had not 
lapsed, the appointment of a briga- 
dier general carried with it a term 
of four years notwithstanding the 
appointment was not made until some 
time after the exniration of an earlier. 
term of the office and also notwith- 
standing an attempt in the official 
designation to limit the term to a 
residue of a preceding term. Clark 
v. State, 177 Ala. 188, 59 S 259. 

{b] General constitutional provi- 

sions.—A statute, L. (1835) c 143 § 4, 
authorizing officers of the militia to 
be commissioned for the term of five 
years was violative of the constitu- 
tional provision forbidding the legis- 
lature to create any office the tenure 
of which is longer than four .years. 
Lewis v. Lewelling, 53 Kan. 201, 36 P 
351, 23 LRA 510. 
In re Opinion of Justices, 132 
. 600 (construing St. [1876] ¢ 
20437 St) [1878] 4c) 265)" Baxter’ iv. 
Pernice 116 \'Mich. 356, | 74 “NW. 
726. 

[a] Effect of subsequemt statute 
setting no limit to term.—lIt has been 
held that a statute which set no limit , 
to the term of a commission was not 
retroactive in operation so as to ex- 
tend the term of a commission which 
was in force when such statute was 
enacted. -In re Opinion of Justices, 


132 Mass. 600. 
ree 72. Peo. v. Newlon, (Colo.) 238 P 


73. See statutory provisions; and 
State v. Ingalls, 21 Ariz. 411, 139 P 
In re Opinion of Justices, 62 
(construing Gen. St. c 


Adjutant general.— State v. 
Ingalls, 21 Ariz. 411, 189 P 430. 

{b] The term of the clerk of a 
company appointed under an early 
Statute was not dependent on the 
continuance in office of the officer by 
Whom such clerk was appointed. 
Potter v. Smith, 11 Me. 31. 

74. See statutory Rae and 
Peo. v. Newlon, (Colo.) 238 P 

{a] Whe adjutant general “G) is 
an officer of the National Guard, 
within the meaning of L. (1921) e¢ 
183 p 625 § 2, providing that all 
officers shall hold their positions un- 
til they have reached the age of 
sixty-four’ years, and the tenure of 
his office is thereby fixed by such 
act. Peo. v. Newlon, (Colo.) 238 P 
44, (2) The fact that earlier stat- 
utes fixed the term of the adjutant 
general's office at two years did not 
establish a public policy in respect 
thereto, which was to be read into 
Ee A921) sc L8s2p 625 S$ 2 beow vy: 
Newlon, supra. 
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term for the commission of an officer in the Na- 
tional Guard,’® and contains specific provisions as 
to how commissions of officers in the National Guard 
may. be vacated.7® : 

[§ 35] 12. Relieving from Command and Trans- 
fer to Reserve. The governor may in the exercise 
of the discretion vested in him relieve an officer 
from command.” 

Transfer to reserve."® The National Defense Act 
provides that officers may upon their own applica- 
tion be placed in the National Guard reserve,’® 
and that where they -are rendered surplus by the 
disbandment of their organizations, they shall be 
placed in such reserve.®° 

[§ 36] 18. Vacation of Office; Resignation.*! The 
present National Defense Act recognizes that the 
commission of an officer in the National Guard 
may be vaeated by resignation.*? The acceptance 
of a second commission usually operates as a resig- 
nation of the former commission.’* There is, how- 
ever, authority for the view that the acceptance of a 
military office in an organization in the service of 
the United States does not necessarily result in 
the vacation of an office in the National Guard,** 

75. See Act June 3, 1916 (39 U. S. 
St. at L. 197 c 134 §§ 57-111). 

76. See infra §§ 36, 38. 


77. State v. Jelks, 138 Ala. 115, 
30-9) 602 Peo: Vv. Roe, oi, App. Div. 


sion 
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cerned, the acceptance of a commis- 92. 
in the state guard, or 
Guards” of such state, by an officer 
of the National Guard reserve does Tal 
not vacate his commission 


[§§ 34-37 


even since the enactment of the National Defense 
Act;8> but a contrary view has been taken where 
the effect of the draft into the service of the United 
States or of the acceptance of a commission in 
the National Guard component of the United States 
army*® or in the national army*’ during the World 
War was in question. An officer who has resigned 
retains all his powers, and his duties continue until 
the acceptance of his resignation is in due form 
communicated to him.*% 

[§ 37] 14. Retirement. Provision is sometimes 
made by statute for the retirement of an officer of 
the active militia on reaching a specified age,*° 
and some statutes so providing are regarded as 
mandatory.°° The validity of such a statute has 
been upheld,®! but there is also authority for the 
view that such a statute is violative of a constitu- 
tional provision that no commissioned officer shall 
be removed from office except by the sentence of a 
court-martial. 

Status of retired officer. A retired officer of the 
militia of the District of Columbia who has never 
been a member of the National Guard under the 
National Defense Act has no legal military status.** 


Campbell v. Gilkyson, 78 N. J. 
“Frome | Tin 327, 75° AU 1607 Prey 773" Needs eee 
22 02 "A 944]. 

“Office” construed.—‘‘When the 


in such] field officers of a particular brigade 


494, 64 NYS 642. 

[a] Restoration by subordinate 
officer.— Where an order by a com- 
manding officer of the National 
Guard, relieving an officer of a regi- 
ment from his command, is approved 
by the governor, and his application 
for a reinstatement is denied by the 
governor, the commanding officer had 
no authority, without the sanction 
and approval of the governor, to re- 
Store the relieved officer to his com- 
mand. Peo. v. Roe, 51 App. Div. 494, 
64 NYS 642. 

[b]. Office filled by election.—The 
rule applies notwithstanding the fact 
that the office is filled by election. 
State v.: Jelks, 138 Ala. 115, 35 S 60. 

[c] Not a removal.—The act of 
the governor of.a state in relieving 
an officer of the National Guard of 
his command did not constitute a 
removal of the officer from his office, 
within U. S. Rev. St. (1878) § 1229, 
providing that no officer in the mili- 
tary. or naval service shall in time 
of peace be dismissed from the serv- 
ice, except on and in pursuance of 
a sentence of a court-martial. State 
v. Jelks, 138, Ala, 115, 35 S 60. 

[d] Mandamus to control action 
of governor will not lie. State v. 
Jelks, 138 Ala, 115, 35 S 60. 

78. National Guard reserve gener- 
ally see supra § 20. 

79. Act June 3, 1916 (39 U.S. St. 
at L. 202 c 184 § 77). 

80. Act June 3, Be Co Ue Sa ste 
at L. 202 ¢ 134 § 7 HOY, 

81. Resignation of noncommis- 
sicned officer see supra § 27. 

S25 PACt Une eos eel 9G (C89) Une: 
St. at L. 202 ¢ 134 § 77). 

[a] Consent of war department.— 
There is authority for the view that 
it is the purpose of the National De- 
fense Act that even in time of peace 
the assent of the war department 
shall be required to the separation 
of an officer from the National Guard 
by resignation. Dig. Op. Judge Advo- 
ecate-Gen. (1912-1917) p 609. 

83. State v. Brown, 5 R. 1.1. See 
In re Martin, 60 N. C. 153 (as to the 
effect of the acceptance of the office 
of brigadier general under the Con- 
federate states on the right to hold 
office as adjutant general under one 
of the Confederate states). 

[a] Officers of National Guard re- 
serve accepting commission in home 
guards.—So far as federal law is con- 


National Guard reserve; but such ac- 
tion calls for a construction and ap- 
plication of the statutes of the state 
in question and is a matter solely of 
local administration. Dig. Op. Judge 
Advocate-Gen. (May 1918) p 56. 

[b] In New York.—(1) Under 
Military L. § 70 the acceptance of a 
commission in the militia constitutes 
a resignation of all other commis- 
sions held in such militia. Op. Atty.- 
Gen. 13 State Dept. Rep. (N. Y. 1917) 
p 465. (2) Under the foregoing pro- 
vision the acceptance of a commis- 
sion in the New York guard con- 
stituted a resignation of a former 
commission in the National Guard. 
Op. Atty.-Gen. 13 State Dept. Rep. 
GNa Will S 27 p45: 

84 22 Op. U. S. Atty.-Gen. p 237. 

85. Op. Atty.-Gen. 13 State Dept. 


Rep. (N. Y. 1917) p 440; Op. Atty.- 
Rae State Dept. Rep. (N. Y. 1916) 
p 406. 


86. Dig. Op. Judge Advocate-Gen. 
(March 1919) p 135; Dig. Op. Judge 
Advocate-Gen. (March 1918) p 31. 

87. Dig. Op. Judge Advocate-Gen. 
(Nov. 1918) p 300. 

[a] An officer of the National 
Guard reserve vacates his commis- 
sion therein by accepting a commis- 
sion in the national army or in the offi- 
cers’ reserve corps. Dig. Op. Judge 
Advocate-Gen. (May 1918) p 57. 

88. Bixby vy. Harris, 26 N. H. 125: 

89. Matter of Kirby, 76 Misc. 313, 
1384 NYS 905. See Dig. Op. Judge 
Advocate-Gen. (1912-1917) p 357 (as 
to retirement of officer of militia of 
the District of Columbia). 

90. Matter of Kirby, 76 Misc. 3138, 
134 NYS 905. 

91. Matter of Kirby, supra. 

[a] Constitutional regulation as to 
removal from office.—It has been held 
that a provision for retirement for 
age does not violate a constitutional 
provision that “No commissioned offi- 
cer shall be removed from office dur- 
ing the term for which he shall have 
been appointed or elected, unless by 
the Senate on the recommendation 
of the Governor, stating the grounds 
on which such removal is recom- 
mended, or by the sentence of a 
court-martial, or upon the findings 
of an examining board organized pur- 
suant to law, or for absence without 
leave for a period of six months or 
more.’ Matter of Kirby, 76 Misc. 
313, 316, 184 NYS 905. 


elect a brigadier-general, the brigade 
becomes (in the language of the con- 
stitution) his brigade; he becomes 
its commander. The commission 
which is thereafter issued to him by 
the governor is plenary evidence of 
his right to hold his office, but it 
does not constitute the office... 
[He is] entitled to exercise the func- 
tions of commander of his brigade, 
perform the duties of that office, and 
enjoy its honors and emoluments for 
the term and by the tenure pre- 
seribed by the constitution. These 
are the things which constitute his 
office; and when they are taken from 
him and conferred upon another, he 
is as much deprived of his office as 
if he had been removed by the 
sentence of a court-martial, not- 
withstanding that he is permitted 
to retain his title, and that his com- 
mission is not canceled.’ Campbell 
v. Gilkyson, 78 N. J. L. 327, 330, 75 
A 160. But see Grove v. Mott, 46 
N. J. L. 328, 337, 50 AmR 424 (where 
the court said that the argument that 
an act under which officers of a dis- 
banded company were placed ‘‘on the 
retired list, is in conflict with the 
constitution of the state, is fallacious. 
It is contended that it violates arti- 
cle VII., section 1, paragraph 6, which 
forbids the removal from office of 
commissioned officers of the militia, 
except through sentence of a court 
martial. The answer is, that the offi- 
cers of the disbanded company have 
not been removed from office. The 
framers of the National Guard act 
knew the difference between taking 
away an officer’s commission and 
placing him on-the retired list’’). 

[b] The constitutional provision 
that the legislature shall provide by 
law for organizing the militia is not 
a sufficient basis for the enactment 
of a statute for a retirement on ac- 
count of age where the above consti- 
tutional provision forbidding the re- 
moval of commissioned officers ex- 
ists. Campbell v. Gilkyson, 78 N. J. 
Ls 329; 1-5 ALCO prev 78 Nerds de 22; 
72 A 944]. 

93. Dig. Op. Judge Advocate-Gen. 
(Jan. 1918) p 11. 

[a] Active duty.—The command- 
ing general of the District of Colum- 
bia militia has no authority to order 


such an officer to active duty. Dig. 
Op. SL Advocate-Gen. (March 
1918) p 20. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


~ 


§§ 38-40] 


[§ 38] 15. Discharge or Dismissal.°* State stat- 
utes sometimes place limitations on the right of 
superior authorities to dismiss commissioned offi- 
cers,®> but there is authority for the view that, 
except as his power is limited by valid legislation, 
the governor has the power to revoke a commis- 
sion.2° It is sometimes provided that the state 
senate on the recommendation of the governor may 
remove a commissioned officer.®* 

Commanding general in the District of Columbia. 
The president has been given power to remove the 
commanding general of the militia of the District 
of Columbia.®® 

Absence without leave. Both the National De- 
fense Act®® and some state statutes! contain pro- 
visions looking to the discharge or dismissal of a 
commissioned officer of the National Guard who has 
been absent without leave for a specified period. 

Discharge or dismissal for unfitness. Both the 
National Act? and various state statutes* contain 
provisions looking to the discharge or dismissal of 
a commissioned officer on the recommendation of a 
board appointed to pass on his fitness. It has been 
held that such a board is not judicial in character,* 


94. Reducing noncommissioned offi- 
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has no inherent power, but only such 


[40 C.J.] 677 
and that its findings may not be reviewed by cer- 
tiorari.. There is, however, authority for the view 
that the functions of such a board, at least when 
acting solely under authority of a state statute, is 
judicial in character,® and that the determinations 
of the board are reviewable by certiorari in times 
of peace.” The proceedings of such board cannot 
be controlled by a writ of prohibition where no 
question of jurisdiction is involved.§ 

[§ 39] 16. Powers and Duties.° The duties and 
powers of officers of the militia are regulated by 
law,?° and in the exercise of military power an offi- 
cer may do only what is necessary for the proper 
performance of his duty.11 It is the duty of sub- 
ordinate officers to obey the lawful orders of their 
superiors,!? and also, according to some authorities, 
orders which are lawful on their face.1? But there 
is authority for the view that a subordinate officer 
is not bound to obey an order which is clearly illegal 
or unauthorized.*4 

[§ 40] 17. Pay and Allowances.*® An officer is 
not entitled to pay and allowances where no provi- 
sion therefor is made by law.t® Some statutes pro- 


{b] Hearing and determination.— 


cer see supra § 27. 

Removal of adjutant general from 
Office see Supra § 25. 

95. See Peo. v. Hoffman, 166 N. Y. 
462, 60 NE 187, 54 LRA 597 [rev 55 
App. Div. 260, 66 NYS 884] (present 
statute, Military L. § 82, “changed 
from § 85 by L. [1917] ¢ 644 LT BYONE 


96. Winslow v. Morton, 118 N. C. 
486, 24 SE 417. See In re Opinion of 
DUSTICOS MD Re DOS IGCACE [856] 


§ 29 [Rev. St. ec 239 § 19]). 

97. See Peo. v. Hoffman, 166 N. Y. 
462, 60 NE 187, 54 LRA 597 [rev 55 
App. Div. 260, 66 NYS 884] (present 
statute, Military L. § 82, changed 
from § 85 by L. eo ce 644 § 37). 

98. Act March 1, 1889 (25 U. S: St. 
at L. 772-c¢ 328 § 1). 

99. Act June 2 LOLG RCO mU Sets 
at.li.- 202 c 134°§ 77). 

[a] Vacation on recommendation 
of efficiency board or pursuant to sen- 
tence of court-martial. — ‘“Commis- 
sions of officers of the National Guard 
may be vacated upon resignation, ab- 
sence without leave for three months, 
upon the recommendation of an effi- 
ciency board, or pursuant to sen- 
tence of a court-martial.’ Act June 
2" 1916 (39 U. S.-St. at “L. 202 c 134 

HG 


1. See statutory pronisiongs and 
Peo. v. Hoffman, 166 N. Y. 462, 60 
NE 187, 54 LRA 597 [rev 55 App. Div. 
260, 66 NYS 884]. 

[al Dismissal by governor.—In 
New York the present statute pro- 
vides that “An officer who shall have 
been absent without leave for a 
period of six months or more shall 
be dismissed by the’ governor.” 
Military L. § 81 changed from § 84 
by L. (1917) c 644 § 37 

2. Act June 8, 1916 “(39 Ws Si st: 
at L. 202 ¢ 134 § 77): 

{a] Effect of draft into service of 
the United States.—After a National 
Guard officer has been drafted into 
the service of the United States, no 
valid order may be issued based on 
the findings of an efficiency board 
convened under the National Defense 


Act § 77, recommending the dis- 
charge of such officer. Dig. Op. 
Judge Advocate-Gen. (April-Dec. 


AOI Doe 

8. Devlin v. Dalton, 171 Mass. 338, 
50 NE 632, 41 LRA 379; Peo. v. Hoff- 
man, 166 N. Y. 462, 60 NE 187, 54 
LRA 597 [rev 55 App. Div. 260, 66 
NYS 884] (Military Code § 64 [simi- 
lar provision now Military L. § 80 
(L. [1917] c 644 § 16) changed from 


Sat seeld L. § 83 by L. (1917) ¢ 644 
37]). 
[a] Nature and power. — Such 


board is not a permanent body and 


power as is conferred by the consti- 
tution and the statutes. Peo. v. Hoff- 
man, 166 N. Y. 462, 60 NE 187, 54 
LRA 597 [rev 55 App. Div. 260, 66 
NYS 884]. 

[b] Second examination. — Under 
some statutes it has been held that it 
was lawful to order an officer to 
appear before the board for a second 
examination although he had passed 
a satisfactory examination when 
originally selected. Devlin v. Dalton, 
ee Mass. 338, 50 NE 632, 41 LRA 

4 Devlin v. Dalton, supra. 

5. Devlin v. Dalton, supra. 

6 Peo. .v. Hoffman, 166 N: Y. 462, 
60 NE 187, 54 LRA 597 [rev 55 App. 
Div. 260, 66 NYS 884]; Peo. v. Phis- 
terer, 66 App. Div. 52, 73 NYS 124. 

“It is not clothed with arbitrary 
discretion to act without evidence or 
against law, but is a body of mili- 
tary officers of high rank, each sworn 
to faithfully try and determine ac- 
cording to evidence, and to adminis- 
ter justice according to law. These 
functions are not ministerial, execu- 
tive, or legislative, but judicial in 
character.’ Peo. v. Hoffman, 166 N. 
Y.. 462,.471, 60 NE 187, 54 LRA 597, 

{a] Right to appear and to be rep- 
resented by counsel.—(1) The officer 
whose fitness is in question has a 
right to be heard before such board. 
Pec. v. Hoffman, 166 N. Y. 462, 60 
NE 187, 54 LRA 597. (2) Moreover, 
it has been held that he is entitled 
to be represented by counsel. Peo. v. 
1g 66 App. Div. 52, 73 NYS 
124. 


ia o. v. Hoffman, 166 N. Y. 462 
60 NE 187, 54 LRA 597 [rev 55 App. 
Div. 260, 66 NYS 884]; Peo. v. Phis- 
terer, 66 App. Div. 52, 73 NYS 124. 

“The state militia is organized by 
statutes of the state, and the legisla- 
ture, under the limitations of the 
Constitution, has power to regulate 
the entire subject, to invest boards 
of examination with such authority, 
and to give the civil courts such 
power to review as it sees fit.’”’ Peo. 
v. Hoffman, 166 N. Y. 462, 474, 60 
NE 187, 54 LRA 597. 

{a] Parties.—(1) When a writ of 
certiorari is issued to review the dé- 
termination of such board, members 
of the board are proper parties. Peo. 
v. Hoffman, 166 N. Y.. 462, 60 NE 
187, 54 LRA 597. (2) The adjutant 
general, being the custodian of the 
record and report of the examining 
board, is also a proper party. Peo. 
v. Hoffman, supra. (38) But the gov- 
ernor should not be made a party to 
the proceeding. Peo. v. Hoffman, 
supra. 


(1) The court to which application 
is made may dismiss the writ in the 
exercise of its discretion. Peo. v. 
Hoffman, 166 N. Y. 462, 60 NE 187, 
54 LRA 597. (2) In such case, where 
the supreme court does not dismiss 
the writ in the exercise of its dis- 
cretion, it is its duty to require a 
return and to proceed thereon. Peo. 
v. Hoffman, supra. (3) The refusal 
to permit. the officer whose fitness 
is in question to be represented by 
counsel is ground for setting aside 
the decision of the board. Peo. v. 
ep scon es, 66 App. Div. 52, 73 NYS 

8. Peo. v. Doyle, 44 App. Div. 402, 
60 NYS 1088 [aff 28 Mise. 411, 59 
NYS 959, and aff 162 N. Y. 659 mem, 
57 NE 1122 mem]. 

9. Cross references: 

Adjutant general see supra § 25. 
Authority of officer in active service 

see infra § 73. 

Property and disbursing officer see 

supra § 26. 

10. See statutory provisions; 
cases infra this note. 

[a] The clerk of a company, un- 
der an early statute, was not obliged 
to make his record of company trans- 
actions immediately as they occurred, 
but was entitled to as great indul- 


and 


gence as other recording officers. 
Spaulding v. Bancroft, 23 Pick. 
(Mass.) 54. 

S.—Luther v. Borden, 7 


ra Lie 
How. 1, 12 L. ed. 581, 

Ky.—-Hogue v. Penn, 3 Bush 663, 
96 AmD 274. 

Mass.—Brigham v. Edmands, 7 
Gray 359. 

Mont.—Herlihy v. Donohue, 52 
Mont. 601, 161 Pp 164, LRA1917B 702, 
AnnCasl1917C 29. 

N. C.—Allen v. Gardner, 182 INGE: 
425, 109 SE 260. 

Oh.—State v. Coit, 8 OhS&CP 62, 

Immunity from civil liability based 
ae Ga ea of superior officer see infra 


12. Ela v. Smith, 5 Gray (Mass.) 
121, 66 AmD 356; Hatfield v. Graham, 
73 W. Va. 759, 81 SE 533, LRA1915A 
iii, AnnCas19i Cr L 
Despan v. Olney, 7 F. Cas. No. 
3,822, 1 Curt. 306; Herlihy v. Dono- 
hue, 52 Mont. 601, 161 P 164, LRA 
1917B 702, AnnCasl917C 29. 

14, Betty v. State, 188 Ala. 211, 66 
S 457; Herlihy v. Donohue, 52 Mont. 
601, 161 P. 164, LRA1917B 702, Ann 
Casl9i7TC 29. 

15. Pay and allowances of enlisted 
men see infra § 51. 

188 Ala, 21/1, 


16. Betty v. State, 
Curtis v. Moody, 3 Ida. 


66S 457% 
GEraish.) 9860; 2s ioe isryant, avs 
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vide for the payment of officers in certain cases,** 
as where they are in active or actual service,'*® in 


aid of the civil authorities,’® or 


ments, maneuvers, or other exercises.°° Under some 
statutes the right arises only when the officer is in 
The rate of pay is usually fixed by 
law,?? or, under statutory authority, by the gov- 
ernor,2* and provision is frequently made in sub- 
stance that the pay of officers of the militia shall 
be the same as that of officers of corresponding 


active service.?? 


grades in the regular army.** 


Brown, 98 Ky. 211, 32 SW 741, 17 
KyL 801; Simons vy. State Military 
Bad., 99 Va. 390, 39 SE 125. 

[a] Member of court-martial.— 
Under Code c 21 §§ 304, 305, fixing 
the rate of compensation to be re- 
ceived by officers and privates when 
called into the actual service of the 
state, and providing for the payment 
of officers and enlisted men for serv- 
i¢ges rendered pursuant to the call of 
the sheriff of any county or mayor of 
any city in case of riot, tumult, etce., 
or whenever called out in the aid of 
the civil authorities, no compensa- 
tion could be allowed an officer for 
service on courts-martial. Simons y. 
State Military Bd., 99 Va. 390, 39 SH 


125. 

{b] Compensation while in camp. 
—Under Acts April 8, 1878 and May 
5, 1880 (Gen. St. [1888] pp 943-959) 
it was held that when in camp the 
militia was not in active service 
within the meaning of a _ statute 
providing for the pay of officers when 
in active service by order of the gov- 
ernor; nor was it entitled to com- 
pensation under the general statute 
ereating a military fund and provid- 
ing for its distribution under regu- 
tations to be made by the governor, 
where the governor had made no pro- 
vision for compensation. Bryant v. 
Brown, 98 Ky. 211, 32. SW 741, 17 
KyL 801. 

{c] No fund for payment provided. 

—Curtis v. Moody, 3 Ida. (Hasb.) 128, 
27 P 732. 
“17. Betty v. State, 188 Ala. 211, 66 
S 457; Chapin v. Ferry, 3 Wash. 386, 
28 P 754, 15 LRA 116; and cases 
infra text and notes 18-20. 

fa] Decision as to occasion for 
payment.—Whenever military action 
and service are authorized by law on 
stated occasions at the call of the 
governor, a determination by him 
that such an occasion exists is con- 
clusive so far as the compensation 
of the officers of militia is concerned. 
Betty v. State, 188 Ala. 211, 66 S 
‘457; Chapin v. Ferry, 3 Wash. 386, 
704, 15 “LRA 176, 

18. Ind.—State v. Dudley, 173 Ind. 
633, 91 NE 228. 

Iowa.—Prime v. McCarthy, 92 Iowa 
569, 61 NW 220. 

Ky.—James v. Walker, 141 Ky. 88, 
132 SW 149, 


Oh.—State v. Donahey, 96 Oh. St. 
247, 117 NE 318. 
Pa.—In re National Guard Ex- 


penses, 20 Pa. Co. 558. 
fa] Constitutionality.—It has been 
held that such a statute did not 
violate a provision of the state con- 
stitution that salaries to public offi- 
cers shall not be changed during 
the terms for which they are elected, 
although the statute fixing the com- 
pensation of militia officers provided 
for two different measures of com- 
pensation, namely, for “active serv- 
ice’ and also for “active service with 
troops also in active service, under 
order of the Governor.” James vy. 
Walker, 141 Ky. 88, 91, 1382 SW 149. 
19. Peo. v. Bard, 209 N. Y. 304, 103 
NE 140. 
ae State v. Carter, (Wyo.) 226 P 


21. Betty v. State, 188 Ala. 211, 
66 S 457. 

{a]_ Officer on governor’s staff.— 
An officer on the staff of the governor 
was not entitled to compensation 
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pay for officers 
during encamp- 


| but an officer is 


while in attendance on the governor 
at a presidential inauguration. Betty 
v. State, 188 Ala. 211, 66 S 457. 
Acie Ala.—Riggs v. Pfister, 21 Ala. 
469. 

Ida.—Jeffreys v. Huston, 23 Ida. 
Se, 20) ee LOG bY, 

Ind.—State v. Dudley, 173 Ind. 633, 
91 NE 228. 

Ky.—James vy. Walker, 141 Ky. 88, 
132 SW 149. 

Oh.—State v. Donahey, 96 Oh. St. 

Guard Ex- 


247, 117 NE 318. 

Pa.—In re National 
penses, 20 Pa. Co. 558. 

Wyo.—State v. Carter, 226 P 690. 

{a] Salary of adjutant general and 
ef assistant adjutant general.—Jef- 
freys v. Huston, 23 Ida. 372, 129 P 
1065. 

23. See Bryant v. Brown, 98 Ky. 
21132, SW Wate ey Key Les oi: 

24. Ind.—State vy. Dudley, 173 Ind. 
633, 91 NE 228. 

Ky.—James v. Walker, 141 Ky. 88, 


132 SW 149. 

Oh.—State v. Donahey, 96 Oh. St. 
247, 117 NE 318. 

Pa.—In re National Guard Ex- 


‘penses, 20 Pa. Co. 558. 


Wyo.—State v. Carter, 226 P 690. 

fa] Lengevity pay.—Under such 
a statute it has been held that an 
officer was entitled to longevity pay 
at the same rate as an officer of cor- 
responding rank in the United States 
army, namely, ten per cent increase 
for each five years of service in the 
organized militia. State v. Dudley, 
173 Ind. 6338, 91 NH 228. 

[b] Constitutionality.—(1) Such a 
statute does not violate a constitu- 
tional provision that no law shali 
be enacted to take effect upon the 
approval of any other authority than 
the general assembly of the state. 
James v. Walker, 141 Ky. 88, 132 SW 
149. (2) Such a statutory provision 
is in accordance with a provision of 
the state constitution that the or- 
ganization, equipment, and discipline 
of the militia shall conform as nearly 
as practicable to the regulations of 
the government of armies of the 
United States. James v. Walker, 141 
Ky. 88, 132 SW 149. 

25. Repeal cf statutes relative to 
the naval militia see supra § 22. 

2c. Act June’3, 1916 (89 U. S. St. 
at L. 209 c 134 § 109), aS amended 
by Act June 4, 1920 (41 U. S. St. at 
L. 777 ec 227 § 47), and Act June 3, 
na (43 U.S. St. at LD. 364 c 244 


yi 

[a] Federal recognition prerequi- 
site.—Until the unit, detachment, or 
organization of which the officers are 
members is federally recognized as a 
part of the National Guard the offi- 
cers have no federal status as officers 
of the National Guard and are not 
entitled to drill pay. 2 Comptroller- 
Gen. Dec. 201 [Dig. Op. Judge Advo- 
cate-Gen. (1922) p 98]. 

[b] Credit for attendance. — (1) 
The National Defense Act prescribes 
the terms on which credit may be 
given for attendance. Act June 3, 
L916. "(39 (UL So St. cate de 206 e ted 

92), as amended by Act June 3, 
1924 (43)\U.\S. St. atin 8688) 2)5° 62) 
The act permits “split”? drills which 
the comptroller-general had held un- 
authorized before the amendment of 
1924. Changes U. S. Military L. No. 4 
§ 2569. See 2 Comptroller-Gen. Dec. 772 
[Dig. Op. Judge Advocate-Gen. (1923) 
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Federal statutes.2> Congress has provided for 


of the National Guard, including 


warrant officers, up to and ineluding certain grades, 
based specifically on the number of drills or other 
periods of instruction attended,?6 and in the same 
section, for pay on a different basis for officers 
above such grade,** and for certain officers not be- 
longing to an organization;?® and additional com- 
pensation has been provided for in certain cases, 
for the performance of administrative functions ;*¥ 


not entitled to pay under the fore- 


p 76]. (3) The appointment by the 
governor of the state of an officer in 
the National Guard, subsequent to 
June 3, 1916, does not entitle such 
officer to pay for attendance at drills 
prior to taking and passing the ex- 
amination required by the National 
Defense Act § 75. 1 Comptroller- 
Gen. Dec. 596 [Dig. Op. Judge Advo- 
cate-Gen, (1922) p 96]. 

[c] Drill pay of warrant or non- 
commissioned officer.—(1) Generally. 
See 2 Comptroller-Gen. Dec. p 375. 
(2) Noncommissioned officer is not 
entitled to pay as such for the time 
during which he served after he 
should have been reduced in grade 
in order to bring the number of his 
grade down to the number author- 
ized. 2 Comptroller-Gen. Dec. p 43. 
(3) “Under “Nat. G.” Reg. (1922) 
par 928b as amended by Changes 
INOS SOT OCT MUS, ithaca, | oe Caen Erbe 
officer of a band section was 
entitled to the maximum pay for 
attending four drills per month and 
to the proportionate pay for attend- 


ing a lesser number per month. 4 
Comptroller-Gen. Dec. p 305 [Dig. 
BLi Judge Advocate-Gen. (1924) p 


4]. 

{d] Forfeiture by desertion.—Any 
amount due for armory drill pay 
after payment of indebtedness is for- 
feited by desertion. 1 Comptroller- 
Gen. Dec. 471 [Dig. Op. Judge Advo- 
cate-Gen. (1922) p 96]. 

27, Act, June i, 1916 Gs, US Sst. 
at’ 209 "e 234 § as amended 
bye Acts June’ 44,099 20" (41  Sh st. 
at L. 783 c 227 § 47), and Act June 
> ao (438 U. S. St. at L. 364 ¢ 244 


[a] Federal recognition prerequi- 
sita—(1) The date of formal recog- 
nition by the war department has 
been regarded as the date from which 
an officer may claim compensation 
for drills. 27 Comptroller Dec. p 697, 
(2) A medical officer is not entitled 
to pay as the result of making exami- 
nations of recruits for a National 
Guard organization in process of for- 
mation preliminary to, and in prepa- 


ration for, inspection for federal 
recognition. 3 Comptroller-Gen. Dec. 
1 (Dig. Op. Judge Advocate-Gen. 


(19238) p 77]. 

{[b] In Hawaii the adjutant gen- 
eral is entitled to draw pay as a 
commissioned officer. 23 Comptroller 
Dec. p 363. 

a8. Act June 3, 1916" .(39) GU. So iSt 
at L. 209 c 184 § 109), as amended 
by Actr June 4.1920. 41° U.e'S: St. 
at L. 783 c 227 § 47), and Act June 
: Psa (43 U. S. St. at L. 364 c 244 


[a] A battalion adjutant is en- 
titled to pay as an officer not belong- 
ing to an organization. 2 Comp- 
troller-Gen. Dec. 296 [Dig. Op. 
Judge Advocate-Gen. (1922) p 99]. 

29. Act June 10, 1922 (42 U.S. St. 
at Li. 681 ¢c 212 § 14); Act June, 8, 
LOLG +895 UL Ss, Sti vat. Ly B09 ce 134 
§ 109), as amended by Act June 3, 
1924 (438 U. S. St. at L. 864 c 244 
§ 3); 2 Comptroller-Gen. Deé. p 3835. 

[a] An officer in command of a 
motor repair section, quartermaster 
corps, is entitled to additional pay 
for the performance of administra- 
tive duties connected therewith. 4 
Comptroller-Gen. Dee. p 195 [Dig. Op. 
Judge Advocate-Gen. (1924) p 64]. 

[b] A battalion adjutant actually 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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going ‘provisions dufing a period 


titled to the full rate of his base pay.®® 
provision has been made as to the pay and allow- 
ances of officers while they are undergoing training 
at camps of in- 


at encampments or maneuvers, 


in command of the. battalion head- | 
quarters company is entitled to pay 
for the performance of administra- 
tive functions. 2 Comptroller-Gen. 
Dec. p 296 [Dig. Op. Judge Advocate- 
Gen. (1922) p 99]. 

60... Act June 3;,1916. (39.;U..S_ St: 
at L. 209.c 134 § 109), as amended by 
Act June 4, 1920 (41 U. S. St. at L. 
783 c 227 § 47), and Act June 3, 1924 
(43 U.S. St. at L. 364 & 244 § 8). 

[a] Base pay generally.—See 2 
Comptroller-Gen. Dec. p 406. 

31. Act March 4, 1923 (42 U.S. St. 
at Tu. 1507 ‘e 281"7§ “L).; Act June 10, 
£922 N42 UA Se st. pat, i¢63lec. 212 
§ 145°; Act June 3) 1916 (39. U; S. St. 
at L. 206 c 134 8§ 94, 97, 99). 

[a] Measured by pay and allow- 
ances of regular army cfficers.—(1) 
Generally speaking the pay and al- 
lowances correspond to the pay and 
allowances of officers of similar grade 
in the regular army. See statutes 
cited supra this note. (2) The act 
of 1903 contained similar provisions. 
ActyJune 21, 1902. (32..U. S.. St.-at 
L. 777 c 196 §§ 14, 15); and decisions 
of Comptr. Treas. and of War Dept. 
infra this note [j]. (3) The right of 
officers to increased compensation 
measured by increases granted to 
officers of the army has been recog- 
nized. 26 Comptroller Dec. p. 1026. 

{b] Compensation while en route. 
—Compensation accrues during the 
period an officer is en route to and 
from place of \jinstruction. Act Sept. 
22, 22 § 5, 1(42.0. (Ss St. at: M.-£035 
c 423). See 26 Comptroller Dec. p 985 
(as to right under earlier provisions 
of act). 

[c] An officer in hospital is en- 
titled to receive the same pay and 
allowances that he was receiving at 
the time of injuries received in the 
line of duty until he is in condition 
for transportation to his home. Act 
June 38, 1924 ¢43 U. S. St. at L. 364 
ce 244 § 4). 


[d] Transportation. and subsist- 
ence allowance.—(1) Congress has 
made provision as to subsistence 


allowance to commissioned and war- 
rant officers in attendance at en- 
campments, maneuvers, camps of 
instruction, and service schools, un- 
der the National Defense Act §§ 94, 
97, and 99. Act March 4, 1923 (42 
U.S. St. at, du. 15.04, 28108 A). aSee 
also 2 Comptroller-Gen. Dec. p 406. 
(2) Officers of the National Guard en 
route to and from authorized en- 
campments are entitled to the same 
transportation and to the same sub- 
sistence allowance as officers of cor- 
responding grades of. the regular 
army, but are not entitled to reim- 
bursement of any greater expenses 
of travel or subsistence by reason 
of travel by airplane than by rail. 
2 Comptroller-Gen. Dec. 420 [Dig. Op. 
Judge Advocate-Gen. (1923) p 84]. 
[e] Rental allowance.—(1) Con- 
gress has made provision as to rental 
allowance te commissioned and war- 
rant officers in attendance at en- 
campments, maneuvers, camps of in- 
struction, and service schools, under 
the National Defense Act §§ 94, 97 


and 99. Act March 4, 1923 (42 U.S. 
St.’at L. 1507 c 281 § 1).° See also 
38 Comptroller-Gen. Dec. p 406. (2) 


Where a station to which an officer 
is assigned for training is not per- 
manent, he is entitled to rental allow- 
ance while attending encampments 
under § 94 of the National Defense 
Act, or camps under § 97 of the act, 
for periods of thirty days or less, 
or while attending service schools 
under § 99 of the act, for periods of 
three months or less. 4 Comptroller- 
Gen. Dec. p 571. [Dig- Op. Judge 
Advocate-Gen. (1924) p 75]. (3) Offi- 
eer is entitled to rental allowance 
while traveling if such travel is 
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when he is ‘en- 
Special 


not in excess of seventy-two hours. 
38 Comptroller-Gen. Dec. p 400. (4) 
An officer, is not entitled under Act 
JUNE 210 1922) EO? Uw S. St. at ta: 
627-c 212 § 4) to rental allowance 
as for a dependent mother where it 
appears that he is not the chief sup- 
port of his mother. 38 Comptroller- 
Gen. Dec. p 277. 

{f] Bations—Act May 18, 1920 
C4 Wns. Stata “O02 Cy A 90 Sh 5) 
increasing ration allowance of non- 
commissioned officers applies to the 
National Guard while in attendance 
at camp. 26 Comptroller Dec. p 1026. 

{g] Transportation of dependents 
of officers attending service schools. 
—There is no authority for furnish- 
ing transportation at government ex- 
pense for the dependents of a Na- 
tional Guard officer attending a 
service school pursuant to National 
Defense Act § 99 (39 U. S. St. at L. 
207 c 134), either from his home to 
the school or from the school to his 
home. 1 Comptroller-Gen. Dec. 637 
tis Op. Judge Advocate-Gen. (1922) 
p : : 

{h] Effect of illness or leave.—(1) 
Provision for continuation of pay and 
allowances during treatment for in- 
juries received in line of duty has 
been made. Act June 3, 1924 (43 
Wey SiS tata S64: Cr oaaen Sy) ae cea) 
An officer while sick in hospital was 
not entitled to pay or rental or sub- 
sistence allowance under National 
Defense Act § 99 as amended by Act 
Seve W242, L922. (420 Ue S Stay au ele 
1035 c 423 § 5) notwithstanding he 
continued his studies while in the 
hospital and satisfactorily completed 
his course. 4 Comptroller-Gen. Dec. 
p 545 [Dig. Op. Judge Advocate-Gen. 
(1924) p 64]. (8) Right to leave 
ot absence while attending service 
school see 27 Comptroller Dec. p 777. 

\[i] Eneampment net in accord- 
ance with statute and regulations.— 
An officer is not entitled to pay while 
attending a camp not in accordance 
with the statute and National Guard 


Teeyreupne 2 Comptroller-Gen. Dec. 
p 5 
[ij] Act Jan. 21, 1903 (32 U. S. St. 


at &. 775 c 196).—(1) Under § 14, 
which provided that the organized 
militia of a state which “shall en- 
gage in actual field or camp service 
for instruction” shall be entitled to 
receive the Same pay to which offi- 
cers and enlisted men of the regular 
army are entitled by law, it was be- 
yond the power of the war depart- 
ment to authorize payments of any 
other rates from appropriations pro- 


vided by congress for the militia. 
War Dept. Dec., Sept. 11, 1905. (2) 
An officer of the organized militia 


was entitled to pay only while on 
duty, and not while on leave, during 
the period of encampment of the 
militia of which he was a member. 
War. Dept. Dec., Aug. 25, 1905. (3) 
In computing the pay of officers and 
enlisted men of the organized militia 
for the period passed by them in en- 
campment, maneuvers, and field in- 
struction, under § 15, any previous 
service by them in the regular volun- 
teer forces of the United States 
should not be taken into account. 
Comptroller Dec., July 7, 1903. (4) 
Such portion of the organized militia 
as engaged in actual field or camp 
service under § 14, or engaged in 
any encampment, maneuvers, or other 
field exercises of any part of the 
regular army under § 15, were en- 
titled under each of said sections 
to pay, subsistence, and transporta- 
tion allowances for the entire period 
from the time when such organized 
militia started from their rendez- 
vous to the time of their return 
thereto. Comptroller Dec., Aug. 20, 
1908. (5) Line officers of militia be- 
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‘struction, or at. service: schools or army posts,*t, 
while they are assigned to duty with the megtlar 
army,°? or while they are engaged in flying duty.*? 

Provision has~also been made as: to the compensa-., 
tion of officers of the National Guard reserve,** and. 


longing to organizations not. attend- 
ing maneuvers might be assigned: 
to duty to fill vacancies in lower 
grades in companies of militia of the 
state to which they belonged and at-’ 
tending the maneuvers and draw pay 
under & 15 for-such temporary rank. 
Comptroller Dec., Oct. 19, 1903. (6) 
Members of the organized militia of. 
a state were entitled to pay, under 
§ 14 while participating in the na- 
tional rifle competition; but they 
were not entitled to increase of. pay 
for length of service. Comptroller 
Dec., Dec. 14, 1903. (7) Service with 
a part of the regular army during 
encampments, maneuvers, and field 
instruction did not entitle an officer 
to longevity pay. Bowie v. U. §., 

45 Ct. Cl. 42. (8) Payment could be 
made-for the transportation, from, 
home rendezvous to place of en- 
campment and return, of horses of 
officers who were required to. be 
mounted as part of such organized 
militia, and which were necessary to 
mount them, and who took part in 
the actual field or camp service as 


part of such organized militia, as 
contemplated by § 14 of the act. 
Comptroller Dec., Sept. 3, 1903. (9) 


Section 15 provided that militia or- 
ganizations participating in army 
maneuvers shall receive the same 
pay, subsistence, and transportation 
as is provided by law for the officers 
and men of the regular army. As 
mounted officers of the army would 
be entitled to transportation for their 
horses under orders directing. the 
movements of their commands to the’ 
place of maneuver, mounted officers 
of the militia were similarly entitled, 
and the cost of transporting their 
horses would constitute a charge 
against the appropriation provided 
by congress for paying the Beats 
of the militia in such cases., 

Dept. Dec., July 30, 1904. (10) Sie 
natures on rolis: in receipt for pay 
must be the genuine signature of— the 
soldier. The signature by any other 
person did not furnish a valid ac- 
quittance to the United States, and 
payment should not be made on such 
signatures. If officers or men were 
ordered to camp ‘in advance of period 
of encampment or held there subse- 
quent thereto, the authority in each 
instance must appear on the. roll. 
Comptroller Dec., Oct. 14, 1903. (11) 
The certificate of the governor of. the 
state or territory of the number of 
days necessarily required could be ac- 
cepted to establish the facts. Comp- 
troller Dec., Nov. 4, -1908. (12) 
Where troops were engaged in prac- 
tice march for instruction, a small 
amount of wagon transportation be- 
ing absolutely necessary to carry 
the rations, tentage, and bedding, it 
would seem that the'cost of hiring 
Such transportation would constitute 
a proper charge against the state’s 
allotment. It was therefore decided 
that where the expenditure was rea- 
sonable and necessary to the move- 
ment of the troops that were engaged 
in a practice march it should be al- 


Fone War Dept... Dec, Oct. 18, 
32. Act June 4, 1920 (41 U. S. St. 

ae pe 782 c 227 § 44), as amended by 
e 


Sept. 22, 1922 (42 U. S. St. at L. 
1082 c 423 § 4). 

33. Act May ot 1924 (43 U.S. St. 
at L. 251 c 224 § 4). 

co , Act June 3, 1916 (39-U.S. St. 
at L. 202 c 134 § 78), as amended 
by Act June 4,.1920 (41 U. S. St. at 
Lie Gow tC mie k *s 42), and Act Febr. 
28, 1925 (48 U. S. St. at L. 1076 ¢ 
371 § 2). 

[a] Field or coast defense train- 
ing.—It has been provided that offi- 
cers of the reserve when engaged 
in field or coast defense training with 
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of property and disbursing officers of the United 
The view has been 
taken that a retired officer of the regular army who 
is commissioned in the National Guard is entitled 
to the pay provided for by the National Defense 
Act in addition to his retired pay,*® and it seems 
that a like rule applies in the case of a retired 
Officers entitled to federal pay ex- 
cept armory drill and administrative function pay** 
are entitled to longevity pay in addition to their 
A regular army officer who accepts, 
with the consent of the president, a commission 
in the National Guard under the National Defense 
Act is not entitled to pay in addition to, or in 
substitution for, the regular pay fixed by his com- 
The act specifically 
forbids payments to certain persons.‘* 
statute authorizing the assignment of public quar- 
ters to a National Guard officer who is not in the 


States in the National Guard.*®° 


enlisted man.*7 


base pay.®® 


mission in the regular army.*° 


the active National Guard shall re- 
ceive the same federal pay and allow- 
ances as those occupying like grades 
on the active list when likewise en- 
gaged. Act June 3, 1916 (39 U.S. St. 
at L. 202 c 134 § 78), as amended by 
Act June’ 4, 1920 (41% U: S. St.) at 
L. 782. c. 227 § 42), and Act Febr. 28, 
SG (43 U. S. St. at L. 1076 c¢ 371 


). 

{b] Specific limitation on right to 
compensation.—An officer of the re- 
Serve is not entitled to any pay or 
allowances out of the federal funds 
appropriated for National Guard pur- 
poses except as specifically provided 
by statute. Act June 3, 1916 (39 
Ua Swot, at i. 202) 6 134s 73) as 
amended by Act June 4, 1920 (41 U.S. 
St. at [n-782 c 227 § 42), and Act 
Hebe sa oe Dn CAS an MSensts sa tala. 
O76 c 371 § 2). 

[Lc] Commission in both National 
Guard reserve and officers’ reserve 
corps.—(1) An officer of the National 
Guard reserve, federally recognized 
as ‘Such, may be paid for participa- 
tion in field training with an active 
unit of the National Guard, pursuant 
to proper order, under National De- 
fense Act § 78 (41 U. S. St. at L. 782 c¢ 
227), notwithstanding he may also be 
commissioned in the officers’ reserve 
corps and may have been placed on 
active duty under the latter commis- 
sion for the purpose of attending a 
training camp at a different period 
during the calendar year. 3 Comp- 
troller-Gen. Dec. 281 [Dig. Op. Judge 
Advocate-Gen, (1923) p 79]. (2) But 
he may be paid federal pay under 
only one commission at the same 
time. 3 Comptroller-Gen. Dec. 281 
si Op. Judge Advocate-Gen. (1923) 
p : 

35. Act June 3, 1916 (39 U. S. St. 
at le 199 "e134 S67). 

[a] De facto officer.—One who, al- 
though not qualified to serve as 
property and disbursing officer, actu- 
ally performed the duties of the office 
was entitled to retain the pay re- 
ceived where there was no de jure 
claimant. Dig. Op. Judge Advocate- 
Gen. (April-Dec. 1917) p 38. 

[b] Traveling expenses. — Special 
provision has been made for the pay- 
ment of actual traveling expenses to 
property and disbursing officers. Act 
June 3, LING 139 U.S. St. at, Li 199 
c 134 OMe). 

{c] Pay in addition to pay as 
property and disbursing officer.—(1) 
Where it is shown by a proper certi- 
ficate that a property and disbursing 
officer of the National Guard has, in 
addition to his duties as property and 
disbursing officer, performed the du- 
ties of his rank or grade as required 
by regulations of the Secretary of 
war issued pursuant to Act June 3, 
1916 § 109, as amended by Act June 4, 
LO Z0MS 947 “C4 (US Stysate ls: 783" ic 
227), and those duties are separate 
and distinct from his duties as prop- 


MILITIA 


compensation.*% 


cer.44 


States.4® 


There is no 


erty and disbursing officer, he is 
entitled to the same drill pay as 
other officers in the National Guard 
of the same rank or grade, which 
may be paid him in addition to his 
pay as property and disbursing offi- 
cer. 27 Comptroller Dec. p 994 (27 
Comptroller Dec. p 805 amplified) 
[Dig. Op. Judge Advocate-Gen. (Jan.- 
June 1921) p 48]. (2) While under- 
going training, he is entitled to full 
amount of his pay as such officer in 
addition to the pay and allowance of 
his grade while undergoing author- 
ized field training under the provi- 
sions of National Defense Act § 94. 
38 Comptroller-Gen. Dec. p 245 [Dig. 


Op. Judge Advocate-Gen. (Jan.-Dec. 
1924) p 64]. 

36. 23 Comptroller Dec. 649 [Dig. 
Op. Judge Advocate-Gen. (April-Dec. 
1917) p 24]. 

37., Act. June 4, 1920. .¢41 -U.—S. 
Stamatis TSste Cr227S Vet) ae Dis Op: 


Judge Advocate-Gen, (Jan.-Dec. 1924) 
p. 15; Dig. Op. Judge Advocate-Gen. 
(Jan.-June, 1921) p 10. 

[a] Under the National Defense 
Act as originally enacted it was ruled 
that a retired enlisted man of the 
regular army was not entitled to 
draw his retired pay while serving 
under a commission in the National 
Guard, as he was not of a class desig- 
nated in § 74 of the act, from which 


appointments could be made. 23 
Comptroller Dec. p 649 [Dig. Op. 
Judge Advocate-Gen. (April-Dec. 


1917) p 24]. 

3s. Act May 31, 1924 (43 U. S. St. 
at L. 250 c 224 § 1) amending Act 
June 10, 1922-42 U. S. St. at L. 627 
ec 212 § 3); 4 Comptroller-Gen. Dec. 
p 245 [Dig. Op. Judge Advocate-Gen. 
(1924) p 63]; 2 Comptroller-Gen. Dec. 
p 406 [Dig. Op. Judge Advocate-Gen. 
(1922) p 100]. 

39. Act May 31, 1924 (43 U. S. St. 
at L. 250 c 224 § 1) amending Act 
June 10, 1922 (42 U. S. St. at ZL. 
627 c 212 § 3); 4 Comptroller-Gen. 
Dec. p 245 [Dig. Op. Judge Advocate- 
Gen. (1924) p 63]. 

{a] Service on army reorganiza- 
tion committees.—Oflicers serving on 
committees provided for by the Army 
Reorganization Act June 4, 1920 §§ 3a, 
5 (41 U. So iSt rath 60s e222 iwere 
not entitled to count, for longevity 
pay, prior state service in the active 
list in the National Guard or organ- 
oiee militia. 27 Comptroller Dec. p 
£0 
For other rulings as to lon- 
govity pay under earlier statutory 
provisions see 2 .Comptroller-Gen. 
Dec. p 765; 2 Comptroller-Gen. Dec. 
p 496; 2 Comptroller-Gen. Dec. p 264; 
2 Comptroller-Gen. Dec. p. 112; 
Comptroller Dec. p 287. 

40. 27 Comptroller Dec. p 702. 

41. Act June 3,.1916 (9 U:S! St. 
at L. 209 c 134 § 110), as amended by 
Act Sept. 22, 1922 (42) U.S. USt. at 
L, 1035 c 423 § 6). 


[§§ 40-41 


service of the United States nor engaged in duty 
at encampments or maneuvers, camps of instruc- 
tion, or service schools, or with organizations of the 
regular army during a period of field training.* 
The National Guard regulations contain provisions 
for computing time in determining the amount of 


Stoppages may be made against 


the compensation payable to an officer in the Na- 
tional Guard to cover the cost of public property 
lost or destroyed by, and chargeable to, such offi- 
Under certain earlier statutes the right to 
compensation from federal funds depended on the 
calling of the militia into the service of the United 


[§ 41] J. Enrolled, Drafted, or Enlisted Mem- 
bers*°—1. In General. 
state statutes conforming thereto provided for the 
enrollment of citizens liable to the performance of 
military service,#7 and a legal enrollment was a 


Early federal statutes and 


[a] Thus it has been provided 
that “except as otherwise specifically 
provided herein no money appropri- 
ated under the provisions of this or 
the last preceding section shall be 
paid to any person not on the ac- 
tive list, nor to any person over 
sixty-four years of age, nor to any 
person who shall fail to qualify as 
to fitness for military service under 
such regulations as the Secretary of 
War shall prescribe.’ Act June 3, 
TILE C39 "U. SS St] at Ty 209 eres 
§ 110), as amended by Act June 4, 
1920: (41 UW. S: St/ at’ T.784 ¢ 227 
§ 48), and Act Sept. 22, 1922 (42 U.S. 
St. at L. 1035 ¢ 423 § 6). 

Validating payments see infra § 79. 


42. Dig. Op. Judge Advocate-Gen. 
(1924) p 9. 
43. Nat. G. Reg. No. 56, par 11 


(July 20, 1925). 

44. Act June 3, 1916 (39 U. S. St. 
at L. 209 ¢ 134 § 110), as amended by 
Act Sept. 22, 1922 (42 U. S. St. at L. 
1035 ec 423 § 6); 1 Comptroller-Gen. 


Dec. p 98 [Dig. Op. Judge Advocate- 


Gen. (1922) p 98]. 

45. West Virginia v. U. S., 45 Ct. 
GEES 76: 

46. Enlistment of soldier or sailor 


in army or navy of the United States 
see Army and Navy §§ 11-26. 

a7. Acte May (85) Fu92 (GL We SS est. 
at L. 271 § 1) as amended; and cases 
infra this note. 

{a] Enrollment as dependent on 
residence or domicile.—Richardson v. 
Bachelder, 19 Me. 82; Valentine v. 
True, 18 Me, 70; Stone v. Osgood, 16 
Me. 238; Hill v. Fuller, 14 Me. 121; 
Carter v. Carter, 12 Me. 285; Whit- 
more v. Sanborn, 8 Me. 310; Thayer 
v. Stacy, 3 Pick. (Mass.) 506; Haynes 
v. Jenks, 2 Pick, (Mass.) 172; Com. 
v. Swan, 1 Pick. (Mass.) 194; Shat- 
tuck v. Maynard, 3 N. H. 123; Mower 
vy. Allen, 1 Do ‘Chipm. (Vt) oss. 

[b] Roll of members and return. 
—Mathews v. Bowman, 25 Me. 
Allen v. Humphrey, 22 Me. 
Lowell v. Flint, 20 Me. 401; Hill v. 
Turner, 18 Me. 413; Robinson v. Fol- 
ger, 17 Me. 206; Emery v. Goodwin, 
17 Me. 76; Gowell v. True, 17 Me. 
32; Morrill v. Haywood, 16 Me. 11; 
Cox v. Stevens, 14 Me. 205; Hill v. 
Fuller, 14 Me. 121; Carter v. Carter, 
12 Me, 285; Gleason v. Sloper, 24 
Pick, (Mass. ) 181; Cousins v. Cow- 
ing, 23 Pick. (Mass.) 208; Spauldine- 
v. Bancroft, 23. Pick. (Mass.) 64; 
Foye v. Curtis, 21 Pick. (Mass.) 330: 
Cobb v. Lucas, 15 Pick. (Mass.) 7; 
Johnson vy. Morse, 7 Pick. (Mass.) 
251; Com. v. Hall, 3 Pick. (Mass.) 
262; Com. v. Clark, 11 Mass. 239; 
Com. v. Walker, 4 Mass. 556; Mc- 
Clung v. St. Paul, 14 Minn. 420; Shat- 
tuck v. Gilson, 19 N. H. 296; State 
v. Wilson, 7 N. H. 543; Gale v. Cur- 
rier, 4 N. H. 169; Com. v. Martin, 1 
Browne (Pa.) 84; State v. Hopkins, 
ar Cine On 

© 


Forms.—Under Act May 8, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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§§ 41-45] 


condition precedent to such hability,?® although de- 
fects in the enrollment did not necessarily render 
it invalid.t® The usual method of becoming a mem- 
ber of the or ganized militia or National Guard i is by 
voluntary enlistment, °° but for the purpose of keep- 
ing the National Guard or organized militia at the 
required strength some statutes provide that as 
many persons as may be needed may be drafted 
from the reserve or unorganized militia.®+ 

[§ 42] 2. What Constitutes Enlistment.°* Pro- 
vision is generally made for the signing of the 
enlistment papers or application by the person seek- 
ing to become an enlisted man,°* and for the taking 
of an enlistment oath.°* The National Defense Act 
prescribes the oath required for admission to the 
National Guard®> and the National Guard reserve’® 
as an enlisted man, and in some states statutes have 
been enacted in conformity with such act.®? Ordi- 
narily the taking of the prescribed oath is determi- 
native of the question as to whether there has been 
an enlistment.®® 

[§ 43] 3. Enlistment as Contract.°® Enlistment 
in the National Guard or active militia is a con- 
tract®® and it has been held that the state has no 
power, by the repeal of the law under which it was 
entered into and the substitution of another law 
in its stead, to impose upon the other contracting 
party under the enlistment more onerous conditions 
and obligations to which he has not given his 
assent. An enlistment is regarded as a contract 


1792 § 6 (U. S. Rev. St. [1878] § 1634) | v. Long, 
requiring the adjutant general to]1915EH 235, 
furnish blanks and forms to the mili- | v. 


136 La. 


Sherbur ne, 


MILITIA 


66 
AnnCasi917B 240; ‘Porter 
21 Me. 258. 


[40 C.J.] 681 
which effects a change of status.®? 

Under the National Defense Act the enlistment 
is a dual contract between the soldier and the fed- 
eral government on the one hand and the soldier 
and the state on the other.°? The paramount obli- 
gation of the soldier is to the federal government,** 
and the president has the same power to modify 
the federal obligation that he has to modify the en- 
listment contract of an enlisted man in the regular 
army.°® 

[§ 44] 4. Evidence of Enlistment or Enrollment.** 
While the signature of the person whose enlistment 
is in question is the best evidence of such. enlist- 
ment,®’ the enlistment may also be proved by show- 
ing that he performed service as an enlisted man.** 
Under early statutes relative to the enrollment of 
persons subject to military service the insertion of 
the name of a particular person in any company 
order or its annexation thereto was evidence’ of the 
due enrollment of such person.®® The officer who 
prepared the rolls was presumed to have done his 
duty,“® and the burden of proof was imposed upon 
a person who sought to show that he had improperly 
been enrolled.+ 

[§ 45] 5. Qualifications for Enlistment and En- 
listment or Enrollment of Certain Classes—a. In 
General. The decision as to whether certain per- 
sons may be enlisted in the National Guard?? de- 
pends on the construction of the statutes governing 
the militia.“? The National Defense Act contains 


S 377, LRA|ment in the permanent force of the 
Canadian militia). 


“Though .we will not say that no 


tia for the return of enrollments, the [a] 


forms so prescribed and furnished 
were of the same binding force as if 


contained in the act itself. Sawtel 
v. Davis, 5 Me. 438. 
48. Whitmore v. Sanborn, 8 Me. 


310; In re Giddings, 22 Pick. (Mass.) 
406; and cases supra text and note 
47 


[a] Effect of enrolliment.—It was 
not the placing the name on the com- 
pany roll that created the liability 
to perform military duty in any par- 
ticular company, but it was a resi- 
dence within the bounds of that com- 


pany Whitmore v. Sanborn, 8 Me. 
310. 

49. In re _ Giddings, 22 Pick. 
(Mass.) 406; Wood vy. Fletcher, 3 N. 
Eie6 1) 


[a] Waiver of defects in enroll- 
ment.—A private’s appearance with 
his company pursuant to notice was 
a waiver of defects in his enrollment. 
Hammond vy. Dunbar, 24 Pick. (Mass.) 
172; Spaulding v. Bancroft, 23 Pick. 
(Mass.) 54; Foye v. Curtis, 21 Pick. 
(Mass.) 330; Wood vy. Fletcher, 3 
ING anos 


50, ‘State v. Tong, 136 a. 1, 66 
S 377, LRA1915E 235, AnnCas1917B 
240; and cases passim §§ 41-51. 

[a] World War.—Special provision 
was made as to enlistments in the 
National Guard of the District of Co- 
lumbia during the World War. Act 
INOW Oe A0 SG Sa StacatelaeLO 29 
e 200). . 

[b] Under earlier statutes a per- 
son subject to militia duty living 
within the limits of one brigade could 
not lawfully enlist in an artillery 
company belonging to another bri- 
gade. In re Webber, 3 Pick. ease 
264; State v. Bates, 19 S. C. Li 48. 

51. See statutory provisions; and 
State Vv. Woner 36. 4. <1), 66° S (307; 
LRAI1915E 235, AnnCasi917B 240. 

Conscription or draft laws for 
army or navy of the United States 
see Army and Navy 8§ 27-32. 

52. What constitutes enlistment of 
soldier or sailor in army or navy of 
bast United States see Army and Navy 

12, 

53. See statutory provisions; and 
Erichson y. Beach, 40 Conn, 283; State 


The National Defense Act 
provides that all men enlisting for 
service in the National Guard shall 
sign ‘an enlistment contract. Act 
June 3, 0996. C39 Ul SiiSte at Le 201 
CPU SAWS E Ale 

{[b] Under early statutesi (1) it 
was held that if the soldier did not 
himself sign the book of enlistment, 
but gave another person the right 
to do it for him, by whom it was 
done, and he afterward performed 
duty in the company, the enlistment 
would be regarded as binding upon 
him, Porter v. Sherburne, 21 Me. 258. 
(2) Moreover, the signing of a pe- 
tition to the governor for the organi- 
zation of a company was held suffi- 
cient although no formal enlistment 
papers were signed. HErichson vy. 
Beach, 40 Conn, 283. 

54 See statutory provisions; and 
States va Lone, 136) la, ay 66S .37/7. 
LRAI915E 235, AnnCasi917B 240; 
Birdsong vy. Blackman, 127 Miss. 693, 
90 S 441; State v. Ross, 20 Nev. 61, 
14 P 827. 

[a] Form of oath.—State v. Long, 
LG earl OOS Odes GeaEPALL OU SIO 
AnnCas1917B 240; Birdsong v. Black- 
man, 127 Miss. 693, 90 S 441; State 
Vice t0OSS,520 Neve 615 4 Pa 82 7. 

[b] Retroactive operation of stat- 
ute.—It has been held that a statu- 
tory provision for the taking of an 
oath applied to members of a com- 
pany organized prior to the enact- 
ment.of the statute. State v. Ross, 
20 Nev. 61, 14 PB 827. 

55.8 Act Sune..3,.1 906. C9 Un Sas 
at L. 201 ec 134 § 70), as amended by 
Act June 4, 1920 (41 U. S. St. at L. 
759) e@ 22758 38). 

Term of enlistment see infra § 49. 

DoUEACUL UNE ool OL Om Coors Sa rst. 
at L. 202 c 134 § 78), as amended 
by Act June 4, 1920 (41 U. S. St. at 
L. 782 c 227 § 42), and Act Febr. 28, 
es CSU. Sees ts ate il OnG ems L 

2 


Dr 

57. See statutory provisions. 

58. State v. Long, 136 La. 1, 66 S 
377, LRA1915E 235, AnnCas1917B 
240; Birdsong v. Blackman, 127 Miss. 
693, 90 S 441; State v. Ross, 20 Nev. 
61, 14 P 827. See Re Harris, 19 Man. 
117, 10 WestLR 706 (as to an enlist- 


man.can be held to have enlisted 
without having taken the oath, we 
are of opinion that, to so hold, the 
evidence of the intention to enlist 
should be very much stronger than 
that which has been here presented.’”’ 
State v. Long, 136 La. 1, 11, 66 S 37%, 
LRA1915E 935, AnnCas1917B 240. 

59. Enlistment of soldier or sailor 
in army or navy of the United States 
as contract see Army and Navy § 13. 

60. Erichson v. Beach, 40 Conn. 
283; Acker v. Bell, 62 Fla. 108, 57 
S 356, 39 LRANS 454, AnnCas1913C 
12693 State ve Long, 136 La. 166 S 
377, LRA1915H 235, AnnCas1917B 240. 

Termination of enlistment by 
states before expiration cf term see 
infra § 50. 

61. State v. Long, 136 La. 1, 66 S 
an LRA1915E 235, AnnCasi1917B 

[a] Loss of right to object.—‘‘The 
fact that, when apparently he [the 
enlisted man] began to realize the 
true situation that had been brought 
about, he refused to be bound by 
the act of 1912, because he was un- 
willing to accept it as his contraet 
of employment, and that he was 
court-martialed on account of such 
refusal, and on two occasions paid 
the fines imposed on him as the alter- 
native of imprisonment, can hardly 
be regarded as evidence, of a volun- 
tary re-enlistment.” State v. Long, 
136 a. L, 9, 66 S377, BRAI915 235, 
AnnCasl917B 240. 

62. Bianco v. Austin, 204 App. Div. 
34) 197, NYS) 328: 

63; | Di es a, ies Advocate-Gen. 
(April 1918) pet 

64. 


Dig. Op. ae Advocate-Gen, 
(April 1918) eel 
65. Dig. Op. Judge Advocate-Gen. 


(April 1918) pit 

66. Evidence of enlistment of sol- 
dier in army of the United States see 
Army and Navy § 14. 

67. Bullen v. Baker, 8 Me, 390. 

68. Bullen v. Baker, supra. 

69. Shattuck v. Gilson, 19 N. H, 


70. Thorn v. Case, 21 Me. 393, 
71. 'Thorn v. Case, supra, 

72. See infra §§ 46-48. 

73. See cases passim §§ 45-48, 


682 [40 C.J.] 


a general provision that the qualifications for en- 
listment shall be the same as those prescribed for 
admission to the ‘regular army,’* and that men 
duly qualified for enlistment in the active National 
Guard may enlist in the National Guard reserve.’® 

Age. The National Defense Act fixes. the ages 
for enlistment in the National Guard."® 

Convicted felon. A person who has been con- 
victed of a felony may not be enlisted.”7 

Physical requirements. The National Guard regu- 
lations contain provisions as to the standard of 
physical requirements for entrance into the National 
Guard.7® 

[§ 46] b. Connection with Military Establish- 
ment of the United States. Persons in active serv- 
ice with the regular army may not be enlisted in 
the National Guard.7® But there is no statutory 
‘provision which prevents members of the reserve 
officers’ training corps®® or members of the United 
States public health service*! from becoming mem- 
bers of the National Guard; the question of mem- 
bership in each instance is one of administrative 
policy. only.®? 

[§ 47] c. Minors. There is authoritv for the view 
that under the National Defense Act the minimum 
age for enlistment is eighteen years.°? Where the 
consent of the parent or guardian to the enlistment 
of a minor above the minimum age is not required,** 
‘as under the National Defense Act,** the enlistment, 
if otherwise regular, is valid and binding without 
such consent,®® even as against the parent or guard- 
ian.8? Under a statute providing that no person 
under a specified age shall be enlisted without the 
consent of his parent or guardian,*® the consent 
has been regarded as an essential element of a valid 
enlistment ;®® but there is authority for the view 
that the want of consent merely renders the en- 

74. Act June 8, 1916 (39 U. S. St. 
at L. 200 c 134 § 69). 

75. Act June a LOVEMC3 9) WSs St. 


at .9202%e 134 § 
Act June 4, 1920 (41 U. S. St. at L. 


Vv. Bell, 62° Bla; 
LRANS 454, 


S 441. 


MILITIA 


ID si Oie Se Bi Ge aS) 838. 
AnnCasi19138C 1269; In 
re Dewey. 11. Pick. (Mass.) 265; Bird-| Cr. 545. 


78), as amended by|song vy. Blackman, 127 Miss. 693, 90 89. 


Nie 


[§§ 45-48 


listment voidable by the parent or guardian,®° and 
not void as to the latter.24 Where no statutory 
provision relative to the consent of the parent or 
guardian is involved and the question turns on 
a statutory provision that the militia shall consist 
of persons between specified ages, it has been held 
that the enlistment of a minor under the minimum 
age 1s vold as to such minor;?? but there is author- 
ity for the view that, while such an enlistment is 
not binding on the parent or guardian,®* it is bind- 
ing on the minor himself.°* Under some early 
statutes the consent of the parent or guardian to 
the enrollment of a minor above the minimum age 
for militia duty was not required.®® 

Discharge. There is authority for the view that 
even since the enactment of the National Defense 


. Act a state court has jurisdiction in times of peace 


of a proceeding to secure the discharge of a minor 
from the National Guard of the state,9®° notwith- 
standing such minor has been enlisted and taken 
the oath of enlistment in accordance with the pro- 
visions of such act.97 A person who has fraudu- 
lently misstated his age when enlisting in the 
National Guard is estopped from obtaining his dis- 
charge on his own application.°® Under the Na- 
tional Guard Regulations of 1922, in the ease of 
the enlistment of a person under eighteen years 
of age, the governor could order his discharge from 
a unit of the National Guard to which federal recog- 
nition had been extended,®® but the commanding 
officer of such unit had no power to order the dis- 
charge. If the minor is under arrest for some mili- 
tary offense the right of the military authorities 
to hold him is recognized.? 

[§ 48] d. Aliens. In the absence of any statu- 
tory authorization an alien is not subject to militia 
duty,* but it has been held that a statute which 


See Peo. v. New York County 
Jail, 1.00 IN, Yin 205 2 SN BS 0e "3: NZ Ye 


Peo. v. New York County Jail, 


supra. 
782 ce 227 § 42), and Act Febr. 28, 85. Ex p. Dostal, 243 Fed. 664. 90. Reed v. Cushman, 251 Fed. 
ee CSU Si State LOGE aii. 86. U. Cae p. Dostal, supra. 872. 

2). Conn.—Lanahan vy. Birgé, 30 Conn. 91. Reed v. CuShman, supra. 

76. Act June 3, 1916 (39 U.S. St. | 438. 


at L. 197 c 134 § 58), as amended by 


1075 c 371 § 1). 1269. 
[a] The present statute provides : 


Fla.—Acker y. Bell, 62 Fla. 108, és 
Act Febr. 28, 1925 (48 U. S. St. at L.|S 256, 39 LRANS 454, AnnCas19130 93. 


Me.—Porter v. Sherburne, 21 Me. 


$2. Whitcomb v. Higgins, 18 Me. 
In re Kuchta, 8 OhNPNS 613. 

[a] Mere delay by a parent in 
exercising his right does not amount 


O70} 21 


‘that the National Guard shall con- 
sist of regularly enlisted men who 
upon original enlistment shall be not 
less than eighteen nor more than 
forty-five years of age, or who in 
subsequent enlistments shall not be 
more than sixty-four years of age, 
organized, armed, and equipped as 
hereinafter provided, and of commis- 
sioned officers and warrant officers 
between the ages of twenty-one and 
sixty-four years. Act Febr. 28, 1925 
(423 U.S. St. at Li. 1075 © 371 § ily 


Enlistment of minors see infra 
§ 47. 

77. Dig. Op. Judge Advocate-Gen. 
(Aug. 1919) p 3138. 

78. Nat. G. Reg. No. 28 (Dec. 31, 
1924). 

79. Dig. Op. Judge Advocate-Gen. 


(April-Dec. 1917) p 17. 
{a] Field clerks.—Dig. Op. Judge 
Advocate-Gen. (April-Dec. 1917) p 


80. Dig. Op. Judge Advocate-Gen. 

r 1920) p 98. 
1. Dig. Op. Judge Advocate-Gen. 
(Aug. 1920) p 98. 

82. Dig. aa eae Advocate-Gen. 
(Aug. 1920) p 

83. Ex: p. DoBtAl, 243 Fed. 664; 
Dig. Op. Judge Advocate- Gen. (1912- 
ICO oR EN 

84. See statutory provisions; and 
Lanahan vy. Birge. 30 Conn. 438; Acker 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


258 

Mass.—In re Piek. 
265. 

Miss.—Birdsong v. Blackman, 127 
Miss. 693, 90 S 441. 

[a] Effect of federal statutes.— 
(1) The rule was not affected by 
the fact that a federal statute re- 
quired the consent of the parents to 
the enlistment of a minor in the 
United States army. Acker vy. Bell, 
62 Fla. 108, 57 S 856, 39 LRANS 454, 
AnnCas1913C 1269. (2) Nor was it 
affected by the provision of the fed- 
eral statute that the organization of 
the organized militia shall be the 
same as that prescribed for the regu- 
lar army, as the word “organization,” 
as used in the act of May 27, 1908, 
did not relate to or include the en- 
listment of a soldier. Acker v. Bell, 
supra. 

tb] Effect as to person enlisting. 
—In any event the enlistment of a 
minor above the minimum age is 
binding on the minor himself. Ex p. 
Dostal, 2438 Fed. 664; Porter v. Sher- 
burne, 21 Me, 258; In re Dewey, 11 
Pick. (Mass.) 265; Com.*Ve Erost, 13 


Mass, 491. 

87. Ex p. Dostal, 243 Fed. 664; 
Acker v. Bell, 62 Fla. 108, 57 S 356, 
39 LRANS 454, AnnCas1913C 1269; 
opewns Vv. Blackman, 127 Miss, 693, 


Dewey, 11 


to acquiescence equivalent to the re- 
quired written consent. Inre Kuchta, 
8 OhHNPNS 6138. 

84. In re Kuchta, supra. 

95. Stevens v. Foss, 18 Me. 19. 

96. Bianco v. ‘Austin, 204 App. Div. 
34,197 NYS 328. 

97. Bianco v. Austin, supra. 

98. Bianco v. Austin, supra. 

[a] Rule applied in a case in 
which the minor appeared by a 
guardian ad litem in a _ proceeding 
to obtain his discharge, but the ap- 
plication was made on his own be- 


half. Bianco v. Austin, 204 App. Div. 
34, 197 NYS 328. 
39. Nat. G. Reg. (1922) par ae 


subd 2-H; Bianco v. Austin, 204 Ap 
Div. 34, 197 NYS 328. 

1. Bianco v. Austin, supra. 

[a] Mandamus will not lie against 
such officer to compel the discharye. 
Bianco vy. Austin, 204 App. Div. 34, 
197 NYS 328. 

2. In re Kuchta, 8 OhNPNS 613; 
Wilber v. Grace, 12 Johns. (N. Y.) 
68 [rev 10 Johns. 453] (arrest of- de- 
serter). 

3. Aliens in army or navy of the 
iis ote see Army and Navy 

4 Slade v. Minor, 22 F. Cas. No. 
12,937, (2 .Cranch Cr.©.7 139; Barrett 
Vv. Crane, 16 De 246; In re Conway, 
17 Wis. (526. 


= 
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§§ 48-51] 


requires aliens to do militia duty is valid. Both 
the National Defense Act® and also various state 
statutes’ provide for the inclusion in the militia 
of males who have or shall declare their intention 
to become citizens of the United States. 

[§ 49] 6. Term of Services The National De- 
fense Act fixes the term of enlistment in the Na- 
tional Guard,® and state statutes in conformity 
therewith have been enacted.1° It has been held 
that an enlisted man is not entitled to credit for 
time other than that during which he renders actual 
service.1t Where members of the National Guard 
have been drafted into the regular army, on dis- 
charge, if the state so provides, such members con- 
tinue to serve in the National Guard until the dates 
on which the original enlistments would have ex- 
pired if uninterrupted.” 

[§ 50] 7. Termination of Service; Discharge. 
Under early statutes questions as to the discharge, 
or the termination of the enlistment, of an enlisted 
man sometimes turned on the matter of residence,!* 
and the duty or authority to discharge an enlisted 
man because he was subject to duty in a different 
organization was recognized.!> The enlistment is 
ordinarily terminated by the expiration of the en- 
listment term.1® The right of the military authori- 
ties to give an honorable discharge at the termina- 
tion of the enlistment period, without the consent 
of the enlisted man, has been recognized.1? Under 

ile 
146 


5. Ansley v. Timmons, 14 S. C. L. 


329. 
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Peo. v. Turner, 10 Hun (N. Y.) 
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earlier state statutes the right of the state to put 
an end to the term of enlistment before it had 
regularly expired was recognized.*® 

Federal statutes and régulations. Under the Na- 
tional Defense Act in times of peace discharges may 
be given prior to the expiration of terms of enlist- 
ment under such regulations as the president may 
prescribe.!®9 The act provides that an enlisted man 
discharged from service in the National Guard shall 
receive a discharge in writing in such form and 
with such classification as is or shali be prescribed 
for the regular army,?° except when drafted into 
the military service of the United States under 
the act.24_ Where a member of the National Guard 
is discharged by, or under the direction of, the 
president he thereupon ceases to be a member of 
the National Guard.”? 

Enlistment in the army does not operate as a 
discharge from the organized militia or National 
Guard in the absence “of any statutory provision 
or binding regulation to that effect.?* bs 

Review of act of commanding officer. Certiorari 
does not lie to review the action of a military ¢om- 
mander in dropping a member from his company, 
where neither the personal liberty nor property. of 
the member is involved.?* 

[§ 51] 8. Pay and Allowances.?> Statutes fre- 
quently provide for pay and allowances for enlisted 
members of the militia2* when in active service2? in 


president to provide for or. direct 
the discharge of enlisted men of the 


[a] Service by aliens in Confed- 
erate states.—In re Toner, 89 Ala. 
454; In re Finley, 60 N. C. 191. 

6.o2Acty June: Ses 19166, 39. 8 Us eS: 
St. at L. 197 ¢ 134 § 57); In re D——_, 
290 Fed. 868. 

7. See statutory provisions. 

8. Repeal of statutes relative to 
the naval militia see supra § 22. 

9. See cases infra this note. 

fa] he act now provides that: 
“Original enlistments in the National 
Guard shall be for a period of three 
years, and subsequent enlistments 
for periods of one year or three years 
each.” Act June 3, 1916 (39 U. S. 
St. at L. 200 c 134 § 69), as amended 
by Act June 4, 1920 (41 U. S. St. at 
L. 781 ¢ 227 § 37), and Act June.6, 
POZA (430 U. Soot. Atle s4 Oey 25 


4). 

[b] National Guard reserve.—The 
statute now provides for an enlist- 
ment of one or three years. Act June 
SOL CoO) Wk Sv Ste at, Hl. m20gs.C 134 


§ 42), and Act Febr. ee ee (43 U.S. 
St. at L. 1076 c 371 § 2 

{e] Transfer from Wotive to reserve 
National Guard or vice versa.—On 
transfer from one branch to the other 
no enlisted man shall be required to 
serve under any enlistment for a 
longer time than the period for 
which he enlisted in the active Na- 
tional Guard or National Guard re- 
Serve as the caSe may be. Act June 
SOLO Coo Ue, ms. Strkathas 202 @ L384 
§ 78), as amended by Act Febr. 28, 
Heke Gs UES St. ati ln Sl O76 162 3.7/h 


2) 

{d] Making good time lost.—(1) 
Article of War 107 requiring enlisted 
men in certain cases to make good 
time lost during the term of en- 
listment does not apply to enlisted 
men of the National Guard not in 
the service of the United States. 
Dig. Op. Judge Advocate-Gen. (1922) 
p 19. (2) It is not within the .au- 
thority of the secretary of ‘war to 
prescribe that an enlisted man of the 
National Guard, not in the service of 
the United States, shall make good 
the time lost by absenting himself 
without authority from his company. 
Die Op. Judge Advocate-Gen. (1922) 
p 19. 


10. See statutory provisions. 


[a] Expulsion and restoration.— 
It was held that where a member of 
a militia company was expelled and 
subsequently was restored by manda- 
mus, the time during which he was 
prevented from serving should not be 
considered in determining his period 


of service. Peo. v. Turner, 10 Hun 
(N. Y.) 146. 
12. Act_June 4, 1920 (41°U. S.. St. 


at L. 784 c 227 § 49), amending Act 
June 3, 1916 (39 U. S. St. at L. 211 
ec 134 °-§ 111) 

13. Cross references: 
Disbandment See infra § 52. 
Discharge of minor see supra § 47. 


Removal, discharge, or resignation 
of: 
Commissioned officers see supra 
§§ 36-38. 


Noncommissioned officers see supra 
27 


14. See cases infra this note. 

[a] Brigade limits.—(1) The re- 
moval of an enlisted man from the 
limits of the brigade terminated the 
enlistment. Com. v. Cummings, 16 
Mass. 194. (2) But his removal out 
of the residential limits of his com- 
pany and regiment did not result jn 
the termination of the contract of 
enlistment where he remained within 
the brigade limits. Munyan v. Co- 
burn, 8. Picky ;CMass.r 43a oF) Le 
seems that in the latter case he could 
be discharged. Munyan v. Coburn, 
supra. 

15. Ex p. Gallup, 1 Pick. (Mass.) 
463: Com. v. Walker, 4 Mass. 556. 

16. Howard v. Harrington, 4 Pick. 
(Mass.) 123; Com. v. Cutter, 8 Mass. 
279. 

[a] Failure to apply for dis- 
charge.—Under an early statute it 
was held that the failure to apply 


for a discharge was immaterial. 
Howard v. Harrington, 4 #£Pick. 
(Mass.) 128. 

Enlistment term generally see 
supra § 49. 

17. North v. Appleton, 12 NYS 72, 


25 AbbNCas 389. 

18. Lewis v. Lewelling, 53 Kan. 
201, 36,.P 351, 23: LRA 510: 

19. Act June ilo womCawe Ue Ss. ot. 
at Li. 201 ¢ 234 § Kat) 
by Act June 4, 1920. (41 U. S. St.. at 
L. 781 c 227 § 40). ° See’ Dig. Op. 
Judge Advocate-Gen. (April 1918) p 
17 (as to the inherent power of the 


as amended; 


National Guard). 

[a] By the National Guard Regu- 
lations of 19822 in certain specified 
cases, the governor was authorized 
to order the discharge of an enlisted 
man from a unit of the National 
Guard to which federal recognition 
had been extended. Nat. Reg. 
(1922) par 348; Bianco v. Austin, 
204 App. Div. 34, 197 NYS 328. 

20. Act June 3, 1916 (39 U. S. St. 
at L. 201 c 134 § 72), aS amended 
by Act June 4, Les (41 U. S. St. 
at Tb 781 (oe) 22737 4 


21. Act June 3, 1916 (39 (Oe SuSt: 
at L. 201 c 134 § 72), as amended by 
Act June 4 19207 (40 Uses: ot. aur. 


781 c 227 § 40). 

22. Dig. Op. prdee Advocate-Gen. 
(April 1918) p 5 

23. Circular ‘io. 13 War Dept. 
Army Gen. Order March 30, 1903. — 

24. In re Powers, 66 N. J. L. 570, 
49 A 832. 

25. Pay and allowances of officers 
see supra § 40. 

26. Williamsburg v. Gilman, 24 
Me. 206: In re National Guard Ex- 
penses, 20 Pa. Co. 558: and cases 
infra text and notes 27-31. ¢ 

[a] Evidence as to company to 
which soldier belonged.—Being actu- 
ally present with a militia company, 
armed and equipped, and doing mili- 
tia duty at an inspection and review, 
is prima facie evidence that the sol- 
dier belonged to the company dnd 
hence was entitled to the money to 
be furnished by the town in lieu 
of rations, as reduired by the Militia 
Act of 1834. Williamsburg v. Gil- 
man, 24 Me. 206. 

27. Betty v, State, 188 Ala. 211, 
66 S 457; Prime v. McCarthy, 92 Iowa 
569, 61 NW-:220; Haley v. Cochran, 
102 SW 852, 31 KyL 505; Cochran vy. 
Beckham, 89 SW 262, 28 KyL 370; 
Sweeney v. Com., 118 Ky. 912, 82 SW 
639, 26 KyL 877; Chapin v. Ferry, 3 
Wash. 386, 28 P 754, 15 LRA 116. 

[a] Sufficiency of call into serv- 
ice.—(1) Generally speaking the call 
of the governor is a sufficient basis 
for the performance of active serv- 
ice. Haley v. Cochran, 102 SW 852, 
381 KyL 505; Sweeney Vie Come 118 
Ky. 912, 82 SW. 639, 26 KyL_ 872; 
Chapin Vv. Ferry, 3 Wash. 386, 28 Pp 
754, 15 LRA 116. “(2) The right. to 
compensation is not affected by the 
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aid of the civil authorities, or 


ments, maneuvers, or other exercises.?? 
of pay is usually fixed by law,°° and it is sometimes 
provided that the pay shall be the same as that of 
an enlisted man of corresponding grade in the regu- 


lar army.*? 
Federal statutes.*? 


lack of a reasonable ground for the 
call. Chapin v. Ferry, supra. (3) 
Nor is such right affected by the ex- 
istence of any merely formal defect 
in the call. Chapin v. Ferry, supra. 
(4) It has been held that the mem- 
bers of the militia were entitled to 
compensation in a case in which 
title to the office of governor was 
in dispute and where one of the per- 
sons claiming title had issued orders 
purporting to relieve the militia from 
active service, which orders, however, 
were not regularly communicated to 
the members of the militia. Haley v. 
Cochran, supra; Sweeney v. Com., 
supra. 

28." Peo. v. Bard, 209 N. Y¥. 304, 
103 NE 140 [aff 157 App. Div. 943 
mem, 142 NYS 1140 mem (aff 81 Misc. 
Zoopla NY S226, 50 oN. Ya Cre 92): 


Nes State v. Carter, (Wyo.) 226 P 
690. 
30. See statutory provisions; and 


Cochran v. Beckham, 89 SW 262, 28 
Ky 370; In re National Guard Ex- 
penses, 20 Pa. Co. 558; State v. Car- 
ter, (Wyo.) 226 P 690. 

a1. State v. Carter, supra. 

32. Repeal of statutes relative to 
the naval militia see supra § 22. 

33. Act June 10,1922 (42 U.S. St. 
at Is. 631 c¢ 212 § 14); Act June 3, 
EIVG! (89m Uns. (Stee Ate OO Cal oe 

110), as amended by Act June 4, 
LOZOS Ale Uist. ate dy o2 HC. eu, 
§ 48), and Act June 6, 1924 (43 U. S. 
Stivat. lus 471 S07), 

{a] Members attached to other 
organizations.—Hnlisted members of 
an organization of the National Guard 
attached temporarily to another or- 
ganization of the National Guard for 
the purpose of and actually attending 
drills of that organization are en- 
titled to drill pay to the same extent 
as though drilling with their own 
organization. 2 Comptroller-Gen. Dec. 
p 714 [Dig. Op. Judge Advocate-Gen. 
(1923) p 77]. 

{b] Enlisted men of the sixth and 
seventh grades.—Special provision 
has been made for the drill pay of 
enlisted men of the sixth and sev- 
enth grades. Act June 10, 1922 (42 
U: S. St. at L. 631 c 212 § 14). See 
27 Comptroller Dec. p 953 (for pay 
under earlier statute). 

{ce] “Split drills,” or assemblies 
for part of organization, are now 
permitted. Act June 38, 1924 (438 
ae See Stes Candi wks Gon Cyd tons: sat 

(1921) 


Changes U. S. Military L. 
No. 4 p 37. 

{d] Presence of commissioned offi- 
cer at drill is not a condition prece- 
dent to right to drill pay. 27 Comp- 
troller Dec. p 943. 

[e] Person who enlisted when 
above the maximum age for enlist- 
ment (1) is not entitled to drill pay. 
4 Comptroller-Gen. Dec. p 243 [Dig. 
Op. Judge Advocate-Gen. (1924) p 
63]. (2) But it would appear that 
payments theretofore made to such 
persons were validated, and the va- 
lidity of bona fide claims of such 
persons was recognized by Act Febr. 


2B 1925 43e Use Siamate ta. Ob: 
Cc pat Sle 
f] Forfeiture by desertion.—Any 


amount due for armory drill pay after 
payment of indebtedness is forfeited 
by desertion. 1 Comptroller-Gen. 


Congress has made provision 
as to the compensation of enlisted men in the Na- 
tional Guard dependent on the number of drills 
attended,®* and special provision has also been made 
as to the pay and allowances of enlisted men while 
they are undergoing training at encampments or 
maneuvers, at camps of instruction, and at service 
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during eneamp- 
The rate 
the act.%° 


[§ 51 


schools or army posts.34 Pay for enlisted’ men of 
the National Guard reserve is also provided for by 
Special provision has been made as to 
the compensation of enlisted men of the National 
Guard while engaged in flying duty,** of other spe- 


cialists while engaged in certain training exercises 


erty.°® 
tain persons.°*? 


Dec. p 471 [Dig. Op. Judge Advocate- 
Gen. (1922) p 96]. 

[g] For other decizions as to drill 
pay see 2 Comptroller-Gen. Dec. p 
772; 27 Comptroller Dec. p 115; 27 
Comptroller Dec. p 18; 24 Comptroller 
Dec. p 68, 

34. Act June 10, 1922 (42 U.S. St. 
at UL. 631 ¢ 212.8 14): Act June 3, 
LOG (39% Wee S- St; vat ca 2 0G em 3 4 
§§ 94, 97, 99). 

[a] Measured by pay of enlisted 
men of regular army.—(1) Generally 
speaking the pay and allowances cor- 
respond to the pay and allowances of 
enlisted men of similar grade in the 
regular army. See statutes supra 
this note. (2) There have been vari- 
ous rulings to the effect that enlisted 
men were entitled to increased com- 
pensation for certain services meas- 
ured by increases granted to enlisted 
men of the regular army. 26 Comp- 
troller Dec, p 1026; 24 Comptroller 
Dec. p 92. (3) As to compensation 
under act of 1903 see supra § 40 text 
and note 31 [jl]. 

[b] Enlisted man at officers’ train- 
ing camyp is entitled to pay at the 
rate fixed by National Defense Act 
§ 99 as for attendance at a service 
school. 3 Comptroller-Gen. Dec. p 
773 [Dig. Op. Judge Advocate-Gen. 
(1924) p 63]. 

[ec] An enlisted man in hospital 
is entitled to receive the same pay 
and allowances that he was receiv- 
ing at the time of injuries received 
in the line of duty until he is in 
condition for transportation to his 
home. Act June 3, 1924 (43°U. S. 
St.at Ll. 364 ¢ 244 8 4): 

[d] Transportation and subsist- 
ence allowances.—Einlisted men of the 
National Guard en route to and from 
authorized encampments are entitled 
to transportation and to subsistence 
in kind (or commutation thereof) to 
the extent provided by war depart- 
ment regulations and orders; but are 
not entitled to reimbursement for any 
greater expenses of subsistence or 
travel by reason of having performed 
the travel by airplane. 2 Comp- 
troller-Gen. Dec. p 420 [Dig. Op. 
Judge Advocate-Gen. (1923) p 84]. 

[e] Compensation while en route. 
—Compensation accrues during pe- 
riod enlisted man is en route to and 
from place of instruction. Act Sept. 
22, L922 § 5 (42> U.S. St. at Ll. 2035 
ec 423). See 26 Comptroller Dec. p 
985 (as to right under earlier provi- 
sions of the act). 

[f{] Leave of absence.—See 27 
Comptroller Dec. p 777. ‘ 

[gl] Pay from other federal 
sources.—The fact that an employee 
of the government would receive a 
compensation in excess of $2,000 per 
annum when added to his pay re- 
ceived at an encampment does not 
violate the act of May 11, 1916, as 
amended by Act Aug. 29, 1916 (39 
Us Ss3Stcat Lao 82enceataeeSe Oi) nee. oe 
Comptroller-Gen. Dec. p 54. 

[h]. For attendance at an encamp- 
ment not authorized under federal 
statutes or National Guard regula- 
tions no right to pay from federal 
funds accrues. 2 Comptroller-Gen. 
Dec. p 340. 

35. Act June 3, 1916 (39 U.S. St. 
at L. 202 c 134 § 78). as amended 


under provisions of the National Defense Act,°** and 
of enlisted men employed as caretakers of prop- 
The act specifically forbids payments to cer- 


The National Guard regulations 


contain provisions as to the calculation of time 
in determining the amount due.*° 
be made against the compensation payable to an 


Stoppages may 


by Act June 4, 1920 (41 U. S. St. at 
L. 782 c 227 § 42), and Act Febr. 28, 
T2514 (S. (St, Ato soloTowel 37s 


2). 

[a] Field or coast defemse train- 
ing.—When engaged in field or coast 
defense training with the active Na- 
tional Guard, enlisted reservists re- 
ceive the same pay and allowances 
as those occupying like grades on the 
active list of the National Guard 
when likewise engaged. Act June 3, 
19LE Oo, Ue. Si St. fat pies 202 emis 
§ 78), as amended by Act June 4, 1920 
(4L-U. S2St) at L. 782-¢e 227 $42), 
and Act Febr. 28, 1925 (438 U. S. St. 
AtlE. 1076 er sale ree 

[b] Specific limitation on right to 
compensation. — Enlisted reservists 
are entitled to pay or allowances out 
of federal funds appropriated for 
National Guard ,purposes only as 
specifically provided by the National 
Defense Act. Act June 3, 1916 (39 
U.S: Stat Pe. 202% %e- 824. 8 78) sas 
amended by Act June 4, 1920 (41 
U.S. Stati: 182 oe -22 758) 42). wand 
Act Febr. 28, 1925 (43 U. S. St. at 
Ep LovG ue oie, Seen). 

36. Act May 31, 1924 (43 U.S. St. 
at Li. 251 ¢ 224 § 4). 

37. Act June 3, 1924 (43 U.S. St. 
at? Lis) 365:§ 91244" “Sie6): See 4 
Comptroller-Gen. Dec. p 245 [Dig. 
Op. Judge Advocate-Gen. (1924) p 


64]. 

3a; Act June-3, 2916" (9-0 S--St- 
at L. 206 c 134 § 91), as amended 
by Act June 4, 1920 (41 U. S. St. at 
Tan (Soe aT 8) 46) Aete Marehrat. 
1922 (42 U. S. St. at Li. 401 -e 90); 
and Act June 6, 1924 (43 U. S. St. at 
i. 47S 2hon sO) 

[a] National Guard regulations 
contain provisions as to compensa- 
tion of caretakers. Nat. G. Reg. No. 
79 (June 138, 1925). 

[b] Pay during holidays, vaca- 
tions and sick leave.—(1) Enlisted 
man designated as caretaker is not 
an employee of the war department 
within the meaning of laws, rules 
and regulations governing the pay 
of employees of executive depart- 
ments during vacations, holidays and 
sick leave. 27 Comptroller Dec. p 
344. (2) But the secretary of war 
may properly prescribe reasonable 
regulations as -to the pay of such 
enlisted man during vacations, holi- 
days and sick leave. 27 Comptroller 
Dec. p 344. 

so. Act June 3, 1916 (39 U. S. St. 
at L. 209 c 184 § 110), as amended 
by Act Sept. 22711922 8(42) US SiS 
at LL. 1085 7§ 6): 

“Except as otherwise specifically 
provided herein no money appropri- 
ated under the provisions of this or 
the last preceding section shall be 
paid to any person not on the active 
list, nor to any person over sixty-- 
four years of age. nor to any per- 
sons who shall fail to qualify as to 
fitness for military service under 
such regulations as the Secretary 
of War shall prescribe.” Act June 
3, LONG C39SU Sa St! at ua. 209) oe mige 
§ 110), as amended by Act June 4, 
LIZON CALS Staeate ii 784i emee on, 
§ 48), and Act Sept. 22, 1922 (42 U. S. 
St. at L. 1035 c 423 § 6). 

40. Nat. G. Reg. No. 56 par 11 
(July 20, 1925). 


See eee eS a ee ee ee 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§§ 51-55] 


enlisted man in the National Guard to cover the 
cost of public property lost or destroyed. by, and 
chargeable to, such enlisted man.‘! 

[§ 52] K. Disbandment and Consolidation.*? 
Where action is not prevented, or at least is author- 
ized, by federal legislation,** the right of the gov- 
ernor** or some other duly empowered state au- 
thority*® to disband militia organizations has been 
recognized, although the right of the governor has 
sometimes been limited to specifie cases.4® Simi- 
larly the right to consolidate companies has been 
recognized in the case of the governor*’ or some 
other duly empowered state authority.** But even 
the legislature has no power to disband the com- 
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plete militia organization formed pursuant to an 
act of congress.*® The National Defense Act pro- 
vides that no organization of the National Guard, 
members of which shall be entitled to and shall 
have received compensation under the provisions 
of the act, shall be disbanded without the consent 
of the president. gy 

Effect of disbandment. Under some statutes, 
where his organization is disbanded a commissioned 
officer does not lose his rank or commission.®! Un- 
der the National Defense Act officers rendered sur- 
plus by the disbandment of their organizations are 
placed’in the National Guard reserve.®? 


VIII. UNAUTHORIZED MILITARY ORGANIZATIONS 


[§ 53] The National Defense Act provides that 
no state shall maintain troops in time of peace other 
than as authorized in accordance with the organiza- 
tion prescribed under the act.>? Unless restrained 
by their own constitutions, state legislatures may 
forbid any body of-men other than the regularly 


IX. ARMS, EQUIPMENTS, 


[§ 54] A. In General. The National Defense Act 
provides that the National Guard of the United 
States shall, as far as practicable, be uniformed, 
armed, and equipped with the same type of uni- 
forms, arms, and equipments as are or shall be 
provided for the regular army.*® 

[§ 55] B. Procurement and Issue. 


41. Act June 3, 1916 (39 U.S. St. 
at L. 209 c 134 § 110), as amended 
by Act Sept. 22, 1922 (42 U. S. St. at 


By the Na- 


disbanding a company for mutiny 
pursuant to statutory authority was 
not reviewable by the civil courts. 


organized militia to associate themselves together 


-as a military company, or to drill or parade with 


arms within the limits of the state,>4+ except where 
such bodies or associations are authorized by acts 
of congress.*® 


AND OTHER SUPPLIES 


tional Defense Act provision is made for issue, on 
requisition of the governors of the several states 
and territories and the commanding general of the 
National Guard of the District of Columbia, of such 
arms and other materials as are necessary to arm, 
uniform, or equip the National Guard for field serv- 
ice.°7 Congress has also made provision for the 
Bees Presser vy. er eiare 116. U. S. 
6 SCt 580, 29 L. ed. 615. 

58. Act June 3, 1916 (39 U. S. St. 

at L. 203 c 134 § 82). 
[a] The act of 1903 (1) provided 


that the armament of the organized 
militia should be the same as: that 


L. 1035 e¢ 423 § 6); 1 Comptroller-| State v. Mott, 46 N. J. L. 328, 50 AmR 
Gen. Dec. p 98 [Dig. Op. Judge Advo- |} 424. 
cate-Gen. (1922) p 98]. 46. Gould v. Hutchins, 10 Me. 145. 
42. Dismissal and dishonorable {a] Refusal or neglect to choose 
discharge pursuant to sentence of | officers—Gould v. Hutchins, 10 Me. 
military court see infra § 106. 145. 
43. Peo. v.. Hill, 126° N. Y. 497, 47. Peo. v. Ewen, 17 HowPr (N. 
505, 27 NE 789, Y=) 30d. 


“Assuming, but without deciding, 
that authority to disband a company 
must be found in the federal stat- 
ute, we are of opinion that this power 
is implied in the power given by 
section 1630 of the United States 
statutes above quoted to organize and 
arrange. It would be a very incon- 
venient construction to hold that the 
power to organize did not include the 
power to rearrange or disband a par- 
ticular organization, to promote the 
efficiency of the force. We entertain 
no doubt that it was the intention of 
Congress that the whole _ subject 
of organization and reorganization 
should remain under the control of 
the respective states, subject to the 
power of Congress, and that the 
power conferred on the commander- 
in-chief by the act of 1880, to dis- 
band an existing military organiza- 
tion, is not in conflict with the Con- 
stitution or statutes of the United 
States.” Peo. v. Hill, supra. 

44. Lewis v. Lewelling, 53 Kan. 
DOL SC WhoLses wuURAy oL03) Peo. Vv. 
Hill, 13 NYS 186 [aff 126 N. Y. 497, 
27 NE 789]. 

fa] Review of action of governor. 
—The exercise of discretion by the 
governor in disbanding a military 
organization is not a judicial act and 
is not reviewable by certiorari. Peo. 
Voltddll. el2G IN) Va 29%. 27 NE 789. 

45. Proctor v. Stone, 1 Allen 
(Mass.) 193; In re Opinion of Jus- 
tices, 1 Allen (Mass.) 197 note; In 
re Adams, 4 Pick. (Mass.) 25; State 
v. Mott, 46 N. J. L. 328, 50 AmR 424. 

[a] Governor and council.—In re 
Opinion of Justices, 1 Allen (Mass.) 
17s) NOt wielneete.. Adams, . 4.) Pick, 
(Mass.) 25. 

[b] Division commander.—State 
v. Mott, 46 N. J. L. 328, 50 AmR 424. 

[ec] Review.—The order of a divi- 
sion commander of state militia 


48. Gould v. Hutchins, 10 Me. 145. 

[a] Governor and council.—Gould 
v. Hutchins, 10 Me. 145. 

49. Gilman v. Morse, 12 Vt. 544. 

50. Act-Jitne 3, 1916 (39°U. S. St. 
at L. 200 c 124 § 68) 


Enlisted strength of units see 
supra § 16 
51. See cases infra this note. 


[a] Constitutional provision as to 
removal of commissioned officers.— 
The provision of Const. (1846) art 11 
§ 5, declaring that no commissioned 
militia officer shall be removed from 
office except by the senate, does not 
preclude the governor, aS commander 
in chief, from disbanding a militia 
company and thus rendering its offi- 
cers Supernumerary, since an officer 
who is out of service is not thereby 
deprived of his commission. Peo. v. 
ELIT 2 GN. Yin 49.05, 2.00 NE 89. 

Disposal of cfiicers.—In New 
York (1) under an early statute, 
commissioned officers of disbanded 
organizations were characterized as 
“supernumerary.” Peo. v. Hill, 126 
Na .2497, 2% NEL7893. Peo, vi1Camp, 
17 NYS 397. (2) The present stat- 
ute provides that “Officers of the 
active militia who shall be rendered 
surplus by reduction or disbandments 
of organizations or by the abolishing 
of their office or in any manner pro- 
vided by this chapter, unless placed 
in the national guard reserve, shall 
be withdrawn from active duty and 


placed upon the reserve list.” Mili- 
tary L. § 77 (formerly § 80) (L. 
[1921] p 1849 c eae 


52. Act June 3 : a (39. U. S.. St. 
at L. 202 c 184 § 7 

53. Act June 3, ‘Tous (39- UES, ots 
at L. 198 c 134 § 6 

54 Presser v. itinots, 116 U. S. 
252, 6 SCt 580, 29 L. ed. 615; Com. v. 
Murphy, 166 Mass. 171, 44 NE 138, 32 
LRA 606. 


of the regular army subject to gen- 
eral exceptions authorized by the sec- 
retary of war. Act June 21, 1903 
(32° U.S. St. at Lie775 e1960§ 3)pcas 
amended by Act May 27, 1908 (35 
UsiS; Stats e399" C2046 See) Ala 
bama Great Southern R.. Co. v. U..S., 
49 Ct. Cl. 522; Acker v. Bell; 62 
Fla. 108, 57 S 356, 39 -LRANS 454, 
AnnCas1913C 1269. (2) Statutes 
conforming thereto were enacted in 
various’ States. Acker v. Bell, 
supra. 

57. Act June 3, foes he Oe Sh Sie 
at L. 208 c 134 §§ 8 

[a] Earlier RSLS April 
23, 1808 (2.U. S. St. at L. 490 ¢ 55 
§ 1): Act Aprili 29 5r816 Cen Ses t 
atk, 320° cll35) §- 1) Act March 3! 
L875 ASI WSS St. ate. 455° en 33s) Ss) 
Act Febr. 12, 1887 (24 U. S. St. at L 
402 ¢ 129); Act June 6, 1900 (31 U.S. 
St. at (i662 “ce."305): Act” Janez: 
LOZ 2, Stewst. at Wiis CHG 
§ 13); Act March 2, 1903 (32 U.S. St. 
at L. 942 ¢ 975);-Act March 3, 1905 
(33° Ut S7 St: at, i, 946' @ 1416)3*Act 
June 22, 1906 (35 U. S. St. at L. 449 
ce 3515). 

[b] Issue of property to home 
guards during’ the World War.—Con- 
gress made provision for the issue 
during the World War for the equip- 
ment of home guards in the states, 
territories, and District of Columbia, 
of rifles, ammunition, and other 
property. Act June 14, 1917 (40 U.S. 
Stat DL. 181) ¢ 28); Dig. Op. Judge 
Advocate-Gen. (Febr. 1918) p 14. 

[c] Imspections (1) are provided 
for which are to serve as the basis 
for deciding as to the issue to, and 
retention by, the National Guard of 
the military property of the United 
States. Act June 3, 1916 (39 U.S. 
St. at L.,.206.¢c:134 § 93)) - ¢2) The 
National Guard regulations contain 
provisions as to when and by whom 
ordnance material is to be inspected 
and as to reports of such inspections. 
quo Reg. No. 76 pars 1-6 (May 165, 


686 [40 C.J.] 
issue of new types of equipment, small arms or field 
guns to replace those already issued,°* for the issue 
of ammunition for target practice, ’s9 and for the 
use of moneys allotted “under the act for the pur- 
chase of animals.°° The National Defense Act per- 
mits states to purchase from the war department 
supplies for the National Guard.®*t Appropriations 
are also made by the several states for the same 
purpose.*2 Under early statutes a member of the 
militia was required to furnish his own arms and 
equipments.®* 
“Naval militia. Congress has made provision for 
the issue or loan by the secretary of the navy, in 
his discretion, of certain vessels and supplies, for 
use by the naval militia of the several states, ter- 
ritories, and the District of Columbia,** provided 
a certain percentage of the personnel has been ap- 
pointed or enlisted in the fleet naval reserve and 
the organization, administration, and training con- 
form 'to the standard prescribed by the secretary of 
the navy.°®® 

[§ 56] C. Unserviceable Arms and Other Supplies. 
The National Defense Act provides.for the examina- 
tion of property issued by the United States, which 
has become unserviceable or unsuitable, by a sur- 
‘veying officer of the regular army or of the National 
Guard detailed by the secretary of war and for a 
report by such officer to the secretary of war or 
‘to an officer designated by the latter.°° 

[§, 57] D. Accountability, Responsibility, Custody, 
‘and Care. The secretary of war is authorized: by 


the’ National Defense ae to relieve a state, terri- 
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[§§ 55-57 


tory, or the District of Columbia from further 
accountability for property issued by the United 
States where he is of the opinion from the survey 
that the property was lost, damaged, or destroyed 
through unavoidable causes,°? and provision has 
also been made for relief from accountability, after 
inspection and sale, in respect of property which has 
become unserviceable through fair wear and tear 
in the service.** Some state statutes have imposed 
accountability for property on the counties in which 
it is issued.®? 

Liability or responsibility of officer.7° In some 
states a captain or other commanding officer of a 
company is personally lable for arms and other 
property issued to his company belonging to the 
state and to the United States,74 but under some 
statutes an officer is not liable where the loss results 
from casualties of the service in the absence of 
a finding of lability by a board of survey duly 
appointed whose findings are approved by the gov- 
ernor.’* The measure of damages in an action on 
the official bond of an officer of the organized militia 
who had been made responsible for property of the 
United States in the possession of a state was the 
invoice value of arms and equipments lost,’? and 
in case of injury the amount necessary to restore 
the injured property to good condition so that it 
could be used for military purposes.” 

Custody, care and control. Statutes have fre- 
quently specified the person or officer who is to 
have the custody and control of arms and other 
property intended for use by the militia.7® The 


68. Act June - 1916,,€39. 0. Sy-St. 
at L. 204 ce 134 § 84). 

59. .Act;Jan. 21, 1903 (32 U. 8. St. 
at L. 779 c 196 § $1). 


60. Act June 3, 1916 (39 Us S.7St, | 
at.L. 205.¢ pane § 89), as amended by | 
Act June 4, 1920 (41 LOPES eer tee Den| 


483 c 227-8 45). 
_, Gia Act June 3, 1916 (39 U.-S.-St. | 
at L, 204 ¢ 134 § 86). 

[a] For what organizations pur-| 
chases may be made.—There is no. 

authority for the sale of ordnance’ 
stores to a state for the use of 
militia not federalized or existing | 
under the provisions of the National | 
Defense Act. Dig. Op. Judge Advo-, 
cate-Gen. (May 1918) p 56. | 

62. See statutory provisions. 

[a] State laws not supplanted.— 
The aid extended to the organized 
militia under the act of Jan. 21, 
1903, was not intended to supplant or 
prejudice the laws of the states gov- 
erning pay, subsistence, 
supplies to their militia during an 


encampment or other service. Cir- 
cular War Dept., Nov. 23, 1903 

63. See statutory provisions; and 
Richardson v. Bachelder, 19 Me. 82; 
Robinson v. Folger, 17 Me. 206; 
Morley v. French, 2 Cush. (Mass.) 
130; Hammond v. Dunbar, 24 Pick, 


(Mass.) 172; Haynes v. Jenks, 2 Pick. 
wate 172;;, Com, v. Annis, 9 Mass. 


; val Borrowing equipments.—See 
Com. v. Bullard, 9 Mass. 270. 

64. Act Febr. 28, 1925 (43 U. &, St. 
at L. 1088 c 374 § 28). 


65. See supra § 2 
66. Act June 3, 1916 (COX ape Tsk Aha 
at L. 204,.c 134 § 87),,as amended by 


Act June %, 1924-(43°U. Si St.cate i. 
363: °8) 1), and Act Febr. 28, 1925 (43 
Wasestiaceln 1077 c 871 § 4). 

[a] An officer of the National 
Guard reserve aS such may not be 
designated aS -a surveying officer. 


and other}. 


| Or. 375, 


Dig. Op. Judge Advocate-Gen. Ad Ue 
1918) p 98. 
[b] Under earlier statutes (1) un-, 


serviceable property was examined 
by a surveying officer of the militia 
who.made a report to the secretary! 
of (war through the governor. 


Actil: 


Febr. 12,1887 (24 U.S. St. at DL. 402 
ec 129 § 4); Act June 22, 1906 (35 U.S. 
St. at L. 449 c’216). ‘(2) The sec- 
!retary of war could not, as an addi- 
tional requirement for the disposition 
of unserviceable or unsuitable prop- 
erty, prescribe an inspection by offi- 
cers of the United States army. Op. 
Judge Advocate-Gen. card 3787, Feb- 
| ruary,. 1898 

Relief from accountability see infra 


Ee 
67. ..Act. June 3; t9£6 (39° U. Sy St. 
at L. 204°c 134 § 87), as amended by 


Act) Tune 3. 19245 (43 Wie SP St. ate Ti. 
365 c,.244 § 1), and Act Febr. 28, 1925 
GSVURS. Strat eel Omgrcmotlase Ao 
[a]. Nature, and delegation, of au- 
thority.—The authority of the secre- 
tary of war as to relieving from 


accountability is discretionary or ju- 


dicial and may not be delegated. Dig. 
Op. Judge Advocate-Gen. (April-Dec. 
1917) p ths 

[b]. Under an earlier statute (1) 
the army regulations contained provi- 
sions as to the relief of the state 
from accountability for property of 
the United States lost or destroyed. 
State v. Stoddard, 13 Ala. A. 560, 69 
S 980. (2) The regulations provided 
for the procedure in case of loss or 
destruction. State v. Stoddard, supra. 

680) Act pune! 3. al 916) (895 Ui, iS .emtc 
at L. 204 c 1384 § 87), as amended 
by Act) June’ 3\. 1924 (43 "Ul Sy Sith 
at L. 365 c 244 § 1), and Act Febr. 
yee CES URS Si sitamaut, Weal Osgeimic! aire 

69. Vincent v. Umatilla County, 14 
ee VES 

{a] The approval of the county 
judge before the issue of arms and 
other property to organizations in 
his eounty was provided for. Vin- 


cent. v. Umatilla County, 14 Or. 375, 


P2N ee Tea, 

70. 
bility of property and accounting offi- 
cer under the National Defense Act 
sée supra § 26. 


71, State v. Dudley, 173 Ind. 633, 
91 NE 228. 
72. State vy, Stoddard, 13 Ala. A. 


560, 69 S 980. 


fal Tustration, — Under ; © oife! 


‘Accountability and responsi-) 


(1907) § 948, and U. S. Army Reg. art 
74, it was held that a captain in the 
National Guard and sureties on his 
bond were not liable for the loss of 
military equipment in suppressing a 
riot, in the absence of a finding of 
liability by a board of survey. State 
Rago ceteenat £3 JAla®> AS 560596958 

[b] Under a federal statute prior 
to the National Defense Act, the 
army regulations contained a _ pro- 
vision that the responsibility of offi- 
cers of the organized militia of a 
state, district, or territory for dam- 
age to, or destruction of, property 
of the United States must be deter- 
mined by the state, district, or ter- 
ritory of such organized militia. 
State v. Stoddard, 13 Ala. A. 560, 565, 
69 S 980. 

73. State v. Stoddard, supra. 

“In other words, the sum of money 
necessary to enable the state to re- 
place the lost arms and equipment.” 
State v. Stoddard, supra. 

74 State v. Stoddard, supra. 

75. State v. Buffalo, 2 Hill (N. Y.) 
434; Sargent v. Moore, 1 Disn. 99, 12 
Oh. Dec. (Reprint) 511. 

[a] Lending arms.—Even though 
the commissary general who by 1 
Rev. St. (2d ed) p 315 § 8, was given 
the custody and control of arms in- 
tended for the militia was not au- 
thorized to lend certain arms to a 
city, a bond of the city for the return 
of arms borrowed from the commis- 
sary general was binding on the city. 
State v. Buffalo, 2 Hill (N. Y.) 434. 

[b] Control of brigade command- 
ant over arms.—Under a statute pro- 
viding for the distribution of public 
arms to the militia, and making the 
commandant of brigades the general 
custodian of such arms, the brigade 
commandant had complete control of 
‘the public arms issued by the state, 
and could fix and change the dis- 
tribution of such arms in such man- 


| ner as he deemed proper, and in case 


of a refusal to return them he could 
maintain replevin or bring suit on 
the bond required from company offi- 
‘cers. Sargent v. Moore, 1 Dish, 99, 


oles Oh. Dee. (Reprint) 511. 


caer 
For later cases, developments and changes in the law see cumulative whmotetibhe; same ‘title, page and eee: number: 


ee 


§§ 57-60] 


National Guard regulations contain provisions as 
to the care of arms, equipment and other supplies 


X. ARMORIES, DRILL OR CAMP 


[§ 58] A. In General. Statutes frequently pro- 
vide for securing buildings for use as armories’? 
by renting or taking a lease of such buildings.’® 
Authority is generally conferred on particular offi- 
cers or boards to act in this connection.“® ‘The 
United States is the owner of rifle ranges purchased 
with federal funds for the use of the various states 
and territories and the District of Columbia.*° 

Lessee. Certain military organizations incorpo- 
rated as civic bodies have held as lessees municipal 
property for armory purposes.®+ 

[§ 59] B. Employees. Under some statutes the 
appointment of an armorer is invalid unless ap- 
proved by the major general or commanding officer 
of the brigade within whose command the armory 
is located.82 Janitors and armorers are in the mili- 
tary, and not in the eivil, service.8* It has been 
held that an armorer is not entitled to the benefit 
of certain statutes affording protection to veterans 
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[40 0. J.] 687 
of National Guard organizations under the National 
Defense Act.7® 


GROUNDS, AND RIFLE RANGES 


in the public service in regard to their tenure of 
office.8* 

[§ 60] C. Control and Use. Some statutes desig- 
nate the officers or board whose power and duty 
it is to care for, regulate, and control the armories 
used for the militia. 

Use. By statute detailed provision is sometimes 
made as to the use to which armories may be put,°® 
and an armory may not be used for a purpose not 
contemplated by the statute.87 In some states under 
proper regulation by the board in charge, an armory 
may be used for civie purposes when such use will 
not interfere with the proper use of the building by 
the militia,’* and the rule has been laid down that 
the use of an armory for amusement purposes is 
lawful when it can reasonably be said that the 
amusements for which it is used are conducive to the 
efficiency and esprit de corps of the military or- 
ganization,®® even though the general public is per- 


and veterans’ acts, under which a 
veteran could not be discharged ex- 


76. Nat. G. Reg. No. 79 (June 13, | [aff 4 Hun 587]; State v. Turner, 93 
1925). Oh. St. 379, 113 NE 327; In re State 
[a] Status of enlisted man as|Armory Bd., 33 Pa. Co. 144; State v. 


caretaker.—An enlisted man desig- 
nated as caretaker is not an employee 
of the war devartment within- the 
meaning of the laws, rules and regu- 
lations relating to hours of labor, 
leaves of absence and holidays of 
employees in executive departments. 
27 Comptroller Dec. p 344. 

77. See statutory provisions; and 
Ford v. New York, 63 N. Y. 640 mem 
{aff 4 Hun 587]; State v. Turner, 93 
Oh. St. 379, 113 NE 327; In re State 
Armory Bd., 33 Pa. Co. 144; State v. 
Burch, 119 Wash. 1, 204 P 785. 

[a] Gifts—Some statutes have 
authorized the state armory board to 
receive gifts of land, money, or 
other property for the purpose of aid- 
ing in the purchase, building, furnish- 
ing, or maintaining of an armory 
building. State v. Turner, 93 Oh. St. 
379, 113° NE 3:27. 

[b] Armory as state institution. 
—An armory has been regarded as a 
state institution within an exception 
contained in a_ statute regulating 
hours of labor. Burns v. Fox, 98 App. 
Div. 507. 90 NYS 254. 

‘78. See statutory provisions; and 
Ford v. New York, 63 N. Y. 640 mem 
{aff 4 Hun 587]. 

{a] District of Columbia.—Provi- 
sion has been made for hiring quar- 
ters for various organizations of the 
National Guard of the District of Co- 
lumbia. Act March 3, 1917 (39 U.S. 
St. at L..1039 c 160). 

[b] Compliance with statutory 
provisions.—(1) A lease of a build- 
ing for an armory is invalid where 
conditions precedent to the right of 
the public authorities in whom the 
power to hire is vested, prescribed by 
statutes, are not complied with. Ford 
v. New York, 63 N. 640 mem; Fal- 
lon v. New York, 4 Bah (N. Y.) 583. 
(2) Thus as L. (1870) ce 80 § 120 pro- 
vided for a demand by the captain 
or commandant of the unit requiring 
an armory, on the board of super- 
visors, such demand was necessary. 
Ford v. New York, 63 N. Y. 640 mem 
[aff 4 Hun 587, 6 Thomps. & C. 211]. 
(3) The statute (L. [1873] c 758 § 2), 
providing that no prior act should 
prevent the payment of arrears of 
rent for armories where leases had 
been canceled did not validate a lease 
void for failure to comply with 
statutory conditions precedent to 
its validity. Ford v. New York, 63 


N. Y. 640 mem; Fallon v. New York, 
supra. 
{c] Fraud vitiates such a_lease. 


Teen v. New York, 4 Hun (N. Y.) 
583. 

79. See statutory provisions; and 
Ford v. New York, 63 N. Y. 640 mem 


Burch, 119 Wash. 1, 204 P 785. 

[a] The adjutant general has been 
authorized to provide for an addition 
to an existing armory under some 
statutes. State v. Burch, 119 Wash. 
1,.204 P 785. f 

[b] Commanding general of mili- 
tia of the District of Columbia.—Act 
March 3, 1917 (39 U. S. St. at L. 1039 
c 160). 

[c] Exercise of authority. — (1) 
The state armory board has been au- 
thorized by some statutes to adopt 
such plans for the construction of an 
armory building as will in its judg- 
ment meet the needs of the organized 
militia of the state in the locality 
in which such building is to be con- 
structed. State v. Turner, 93 Oh. St. 
379, 1138 NE 327: (2) In the absence 
of fraud or abuse of discretion, the 
judgment of the board is final upon 
this subject and cannot be reviewed 
by the courts. State v. Turner, supra. 
(3) An allegation of a petition for 
mandamus that plans adopted by the 


state armory board for an armory |! 


building included’ an auditorium for 
civic purposes did not present any 
issue that the board abused its dis- 
cretion or was guilty of fraud, so 
as to give a right of review by the 
supreme court. State v. Turner, 
supra. 

80. Dig. Op. Judge Advocate-Gen. 
Gran «eae p 229. 

a] 
District of Columbia.—The depart- 
ment holds that the title to property 
acquired by the states and territories 
or the District of Columbia for shoot- 
ing galleries or target ranges, under 
the authority contained in Rey. St. 
§ 1661, as ‘amended by the act ap- 
proved June 22, 1906 (34 U. S. St. at 
L. 449), vests in the United States, 
and that the relation of the states, 
territories, or District of Columbia to 
such properties is that of a trustee 
vested with the use and charged with 
the administration of them for the 
purpose for which they were ac- 


quired War Dept. Dec. June’ 20, 
1906. 
81. Mihlbauer v. Infantry Battal- 


ion State Fencibles, 10 Pa. Dist. 585. 


82. Gibbons v.' Prendergast, 75 
Misc. 512, 136 NYS 267. 
83: "Bryant, v. Palmer, 152. :N.: Y. 


412, 46 NE 851. 

84. Peo. v. Martin, 
65 NYS 457. 

[a] Removal—Relator, a veteran, 
was armorer of a state armory, and 


53 App. Div. 19, 


on April 1, 1899, was discharged by 


the captain without cause. L. (1899) 
e 370, which took effect April 19, 1899, 


provided that the’ civil servicé laws 


Interest of state, territory, or 


cept for cause, should not apply to 
the military service. It was held 
that mandamus would not lie to com- 
pel the captain to reinstate relator, 
because, as the civil service laws and 
veterans’ acts did not apply to the 
military service, relator could be re- 
moved without cause. Peo. v. Mar- 
tin, 53 App. Div. 19, 65 NYS 457. 

85. See statutory provisions; and 
McCarter v. Dungan, 74 N. J. Eq. 251, 
68 A 1096; State v. Turner, 93 Oh. 
St. 379, 113 NE 827: In re State Arm- 
ory  Bd.,’ 33  Pa.~ Co. 144; State v. 
Burch, 119 Wash. 1, 204.P 785. 

[a] Adjutant general.— State v. 
Burch, 119 Wash. 1, 204 P 785. 


fb] The armory board (1) is 
sometimes given authority. In re 
State Armory Bd., 33 Pa. Co. 144. (2) 


Authority is sometimes given the 
state military board and provision 
made that, when acting in this con- 
nection, it shall be the armory board, 


‘under Military L. § 114 (P. L. [1906] 
lp. 482) 


. McCarter v. Dungan, - 74 
J. Ea. 251, 68 A 1096. 
86. See statutory provisions, 

87. Seventh Regiment Veterans v. 
Seventh Regiment Field Officers, 14 
NYS 811 [aft 5. NYS 391]. 

[a] The making of a Sublease of 
a room in an armory for use of a 
veterans’ organization was not within 
the power of the officers in control: 
of the armory under L. (1875) ec 223 
§ 87. Seventh Regiment Veterans v. 
Seventh Regiment Field Officers, 14 
NYS 811 [aff 5 NYS 391]. 

ss. State v. Turner, 93 Oh, St:'379, 
113 NE 32%. 

89. McCarter v. Dungan,~(N. J. 
ie 71 A 537, 74 N. J. Hq. 251, 68 A 

“Where the amusements which are 
conducted in the building are not in- 
jurious to the property itself, and 
where it can reasonably be said that 
they are necessary to maintain the 
interest of the members of the guard 
and tend to aid the procurement of 
re-enlistments, or aid in procuring 
new enlistments, or operate to stimu- 
late general interest and attendance 
in the regular drill and instruction 
work, it seems to me entirely clear 
that such uses come within the con- 
templated uses for which the armory 
is erected.” McCarter v. Dungan, (N. 
Ate lo eel shes she 

{a] Amusements in which mem- 
bers participated only as spectators. 
—(1) The mere fact that an amuse- 
ment may be of such natufe that the 
members of the organization can 
participate only as spectators does 
not affect the situation. McCarter v. 
Dunean. ON 0). sO.) ieee (an a Ge 
This rule was applied where a‘bicycle 


N. 


688 [40 C.J.] 


mitted to participate®® and an admission fee is 
charged, not for the purpose of making money but 
of meeting the expenses of the undertaking.®* 
Drill grounds and rifle ranges. Congress has on 
various occasions made provision for the use by 
the National Guard or militia of drill grounds or 
rifle ranges belonging to the United States.®? 
Interference by civil courts. A court of equity 
will not interfere with the exercise of the duties 
of the board in charge of armories where the neces- 


XI. DISCIPLINE 


[§ 61] A. In General. By the constitution of 
the United States congress is authorized to pro- 
vide for diseiplining the militia,®’ but the authority 
to train the militia according to the discipline pre- 
seribed by congress is reserved to the states.°* The 
National Defense Act provides, as earlier federal 
statutes provided, for the conformity of the dis- 
cipline of the National’ Guard to the system pre- 
seribed for the regular army,®? and also provides 
that the training shall be carried out by the several 
states, territories, and the Distriet of Columbia so 
as to conform to the provisions of the act.t More- 
over, provision is made that the president shall 
make all necessary rules and regulations and issue 
such orders as may be necessary for the discipline 
of the militia provided for by the act.2 The laws 
of many of the states have been revised with the 
{b] Parties.—In 


track was established on an armory 
floor at a time when it would not 
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persons in immediate charge of the 
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sity for interference is not clearly apparent,®? as 
where the use to which an armory is being put is 
not clearly one for nonmilitary purposes.°* But 
there is authority for the view that a court may 
prevent by injunction the use of an armory for 
nonmilitary purposes,’? and may even prevent the 
use in such a manner as to cause unnecessary injury 
to the property although in its general aspects the 
use is a proper one.?® 


AND TRAINING 


view of effecting conformity in discipline to that of 
the regular army.* Thus the articles of war have 
been made applicable to the militia by certain stat- 
utes,* but by some statutes they apply to the militia 
only on certain dceasions.° By some* statutes the 
effectiveness of regulations for the government of 
the militia has been made to depend on the promul- 
gation or the approval of such regulations by a 
specified officer.® 

[§ 62] B. Forms and Methods of Training—l. 
In General. The members of the militia are liable 
to periodical as well as special service for instrue- 
tion, which may take the form of drills, parades, 
schools, inspections, encampments, maneuvers, 
marches, or other exercises... Such meetings for 
training are prescribed by law or ordered by the 
state military authorities.8 The National Defense 


the] Such provision an officer of the Na- 
tional Guard not in active service 


such case 


interfere with the use of the floor for 
actual military purposes. McCarter 
v. Dungan, supra. 

30. McCarter v. Dungan, (N. J. 
Chol Av Sok, WAe IN: ee ed. 250). 168 
A 1096. 

91. McCarter v. Dungan, supra. 

92.° Act June 14, 1917 (40 U.S. St. 
at L. 181 ¢ 28); Act March 1, 1889 (25 
Wee SwSt. AtaLelwss. C328. § 44). iSEG- 
tion changed to 47 by Act Febr. 18, 
1909) (35..U. S:-St.. at Li 634 c 146). 
See Dig. Op. Judge Advocate-Gen. 
(July-Dec. 1921) p 25 (as to license 
to National Guard for use of a part 
of the unoccupied portion of a mili- 
tary reservation). 

93. McCarter v. Dungan, 74 N. J. 
Hq. 251. 68 A 1096. 

94. McCarter v. Dungan, CNEL. 
Ch.) 71 A 537, 74-N. J. Eq. 251, 68 A 


Tllustration.—Under the state- 
in affidavits for the de- 
fense, in a suit to enjoin the use of 
an armory for dancing and roller 
skating, it was held that it must be 
assumed that the regimental officers 
in charge had in good faith inaugu- 
rated the amusements for the good 
of the guard, that the military board, 
intrusted with the general, powers 
and duties of regulating and control- 
ling the use of armories, deemed such 
uses conducive to the military needs 
of the regiment, that it could not 
be assumed that the uses were in- 
consistent with the general purposes 
for which the armory was intended, 
and that therefore a temporary in- 
junction could not issue. McCarter 
v.. Dungan, 74 N. J. Eq. 251, 68 A 


1096: 
95. McCarter v. Dungan, supra. 
{a] Complaint sufficient.—A bill 


for injunction, in effect charging that 
an armory is being applied by the 
regimental officers in immediate 
charge to uses which are in no sense 
military uses,-.that such officers are 
conducting a private business in the 
armory for commercial purposes and 
with intent to injure the business of 
relators, who are interested in a like 
business, and that the business is 
destructive of the armory, states 
a cause of action. McCarter v. Dun- 
“gan, 74 N. J: Ea. 251, 68 A 1096. 


armory are the only necessary par- 
ties defendant. McCarter v. Dun- 
gan, 74 N. J. Eq. 251, 68 A 1096. 

96. McCarter v. Dungan, supra. 
Us peconet. art £458) 

9s. U. S. Const. art 1, § 8: State 
Aes Mott,) 46. oN. Jo. Tp 323, 50 AmR 

99. Act June OH eLO LON 3S WLS. ets 
at L. 206 c 134 § 91); Act Jan. 21, 1903 
GZ Us Sa Stinat au. one LOG Sa) 
Acker v. Bell, 62 Fla. 108, 57 S 356, 
389 LRANS 454, AnnCas1918C 1269. 

1. Act June £9 ea (Gin Oe She 
at L. 206 c 1384 § 

2. Act June 3, ite (39 U. S. St. at 
L213 ¢ 134 § 118 

[a] The ational Guard regula- 
tions contain provisions as to disci- 
pline. Nat. G. Reg. No. 36 (Dec. 31, 


1924). 

3. Exp. Altman, (Ariz.) 229 P 388; 
Acker v. Bell, 62 Fla. 108, 57 S 356, 
89 LRANS 454, AnnCas1913C 1269; 
State v. Peake, 22 N. D;_ 457, 135 NW 
197, > 40 LRANS 354; MeGorray Vv. 
Murphy, 80 Oh. St. 413, 88 NE 881, 
17 AnnCas 444, 

[a] “Discipline,” as used in Rev. 
Codes (1905) § 1752, means system 
of drill; systematic training. State 
v. Peake, 22 N. D: 457, 1835 NW 197, 
40 LRANS 354. 

4 Ex p. Altman, (Ariz.) 229 P 388; 
Dowling v. Lee, 68 Fla. 23, 66 S 142; 
McGorray v. Murphy, 80 Oh. St. 413, 
88 NE 881, 17 AnnCas 444. See 
Marks v. Frogley, [1898] 1 Q. B. 
888 (as to subjection of volunteer 
forces in England to military law 
during training period). 

[a] Incorporation by reference.— 
A statute has been held sufficient to 
make the articles of war applicable 
notwithstanding the facts that it did 
not set out in full the articles of 
war and that the state constitution 
provided that statutes should not be 
“amended” by mere,reference. Ex p. 
Altman, (Ariz.) 229 P 388. 

5. State v. Peake, 22 N. D. 457, 135 
NW 197, 40 LRANS 354. 

[a] Active service.—(1) Pol. Code 
(1905) § 1717 provided that the mili- 
tia while in active service should 
be governed by the articles of war. 
State v.. Peake, 22 N. .D. 457, 465, 185 
NW 197, 40 LRANS 354. (2) Under 


was not amenable to general court- 
martial for violation of the articles 
of war by the commission of a felony. 
State v. Peake, supra. (3) Military 
Code (L. [1909] c¢ 165 § 12) limited 
the times in which the articles of 
war should apply “to the occasions 
when such Militia is on duty pur- 
suant to the orders of the governor, 
or when ordered to assemble for duty 
in time of war, insurrection, invasion, 
public danger, or to aid the civil au- 
thorities.” State v. Peake, supra. 

6" Peo, v.. Crane, 125) (Ney. 2535. 126 
NE 736; Manley v. State, 62 Tex. Cr. 
392,137 SW 1137. 

[a] Necessity for action by gov- 
ernor.—The duties of the National 
Guard were defined by the Military 
Act (Acts 29th Leg. [1907] c 104) by 
which the governor was alone au- 
thorized to prescribe regulations and 
in the absence of proof that the gov- 
ernor had adopted and promulgated 
the United States army regulations 
as governing the state militia, such 
regulations were not applicable to 
the militia. Manley v. State, 62 Tex. 
Cr. 392, 1837 SW 1187. 

7. See cases passim §§ 62-65. 

8. See statutory provisions; and 
Betty v. State, 188 Ala. 211, 66 S 
457; Hill v. Fuller, 14 Me. 121; Sher- 
man v. Needham, 4 Pick. (Mass.) 66; 
Bartlett v. Jenkins, 22 N. H. 538. 

[a] Power of commanding officer. 
—(1) Where the commanding officer 
of a company had been legally or- 
dered to appear with his company 
in another town, on a day and at a 
place named, at 7 o’clock, for review 
and inspections, he had power to call 
his company to appear there at 5 
o’clock on the same day. Hill v. Ful- 
ler, 14 Me. 121. (2) Where a captain 
was ordered to parade his company 
at 8 o’clock A. M. for a regimental 
review in the month of September, 
since he could parade his company 
by his own order, on one day other 
than the third Tuesday of May, he 
might parade them at 6 o’clock A. M. 
of the day of the regimental review. 
Bartlett v. Jenkins, 22 N. H. 53. 

[b] When duty ‘to attend arose.— 
Under early statutes a member of the 
militia was entitled to a period of 
six months after notice of his en- 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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Act prescribes the minimum number of times for 
assembly for drill and instruction of the National 
Guard units,? and of what the drills shall consist, 
and also prescribes an additional period for par- 
ticipation in encampments, maneuvers, or other 
exercises.14 

[§ 63] 2. Notice or Warning. Under the old sys- 
tem involving universal service, it was required 
that a notice or warning?’ of each meeting or parade 
should be served'* on the members of the company. 
Since lability to military duty has been restricted 
to a select and volunteer body of organized militia, 
standing orders or regulations usually prescribe the 
periods of duty and notices are only issued for 
special meetings or service.!4 

[§ 64] 3. Encampments, Field Instruction, and 
Maneuvers. Camps of instruction, or practice 
marches, are frequently provided for.1® They are 
sometimes supplemented by special encampments for 
rifle practice and competition.‘ The National De- 
fense Act prescribes a minimum period for par- 
ticipation by the National Guard in encampments, 
maneuvers, or other exercises,’* and state statutes 
in conformity therewith have been enacted.1® More- 
over, the National Defense Act provides for par- 
ticipation in training exercises in conjunction with 
rollment before he could be required 
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30 Me. 235; Mathews v. Bowman, 25|*June 3, 1924 (43 U. S. 


[40 C.J.] 689 


the regular army,’® for attendance at camps of in- 
structions and at service schools or army posts,?° 
and for the assignment of officers for duty with the 
regular army.*! Where the National Guard partici- 
pates in training exercises with the regular army 
the command of the military post or reservation at 
which the exercises are held remains with the com- 
mander of the United States troops without regard 
to the rank of the commanding or other officer of 
the National Guard forces.?? 

Regulations. By some statutes commanding offi- 
cers are given authority to suppress certain occupa- 
tions carried on within prescribed limits surrounding 
encampments,”* but under such a statute it has been 
held that the commanding officer is not authorized 
to suppress a lawful and harmless business when 
the same business is permitted within the limits of 
the encampment.”4 

Injuries to civilians. In Canada it has been held 
that in the absence of a statutory provision im- 
posing liability, the crown is not liable for injuries. 
to a civilian resulting from target practice,?> but 
a statute has been enacted imposing such liability.?® 

[§ 65] 4. Naval Militia. Congress has provided 
that in order that vessels and other supplies may be 
obtained from the United States for the use of the 
St. at L. 363 


to appear for training. Gowell v.| Me. 157; Thorn v. Case, 21 Me. 393;|}c 244 § 2), amended by Act June 3, 

True, 17 Me. 32. Bean v. Sherburne, 21 Me. 260; Lowell] 1916 (39 U. S. St. at L. 206 c 134 
[cl] Presenting excuse for nonap-|v. Flint, 20 Me. 401; Robinson v. Fol-| § 92). 

pearance.—The provisions in ger, 17 Me. 206; Macomber v. Shorey, {[b] An earlier statute (1) pre- 


(1821) ec 92 § 11, requiring all ex- 


15 Me. 46€; Wiggin v. Fitch, 15 Me. 


scribed a minimum period of five 


cuses of noncommissioned officers and 
privates for neglect of military duty 
to be made to the commanding officer 
of their respective companies, was 
not repugnant to the constitution of 
the United States, which gives con- 
gress exclusive power to provide for 
organizing and disciplining the mili- 
tia. Sherman vy. Needham, 4 Pick. 
(Mass.) 66. 

Substitutes.—The rule was 
laid down that there was no law au- 
thorizing a militiaman to send a sub- 
stitute. State v. Wakely, 11 S. C. L. 
412; Keys v. McFatridge, 6 Munf. (20 
Va.) 18. 

fe] UWse of private land.—Under 
some early statutes an officer of the 
militia had no power in time of peace, 
without the consent of the owner, 
to use private property for the pur- 
pose of parading, exercising, or train- 
ing troops. Brigham v. Edmands, 7 
Gray (Mass.) 359. 

{f] Use of highway.—Under some 
early statutes in parading his men 
a commanding officer had no right 
te use the public way so as to ex- 
clude travelers. Moody v. Ward, 13 
Mass. 299. 

{g] Matters which excused non- 
attendance under early statutes.— 
Gowell v. True, 17 Me. 32; Tribou v. 
Reynolds, 1 Me. 408; Com. v. Allen, 
16 Mass. 523; Johnson v. Morse, 7 
Pick. (Mass.) O51. 

{h] Matters which did not excuse 
nonattendance under early statutes.— 
Lowell v. Flint, 20 Me. 401; Tribou 
v. Reynolds, 1 Me. 408; Cobb v. Lucas, 
15 Pick. (Mass.) 7; Com. v. Richard- 
son, 13 Mass. 220; State v. Collector 
of Fines, 15 S.C. L. 30. 

Sufficiency of notice or warning see 
infra § 63. 

SeAct dunes, LOt6*(39 U.S. Stat 
L. 206 ec 134 § 92), as amended by 
Act June 3, 1924 (43 U. S. St. at L. 
363 c 244 § 2). 

20. PActeoune ts, 1916 (39 UL S.St 
at L. 206 c 134 § 92), as amended by 
Act June 3, 1924 (43 U: S. St. at L. 
363 c 244 § 2). 

11. See infra § 64. 

12. See statutory provisions; 
ceases infra this note. 

fa] Form and sufficiency of order 
to person giving warning or of warn- 
ing or notice.—Farrington vy, Howard, 


[40 C. J.—44] 


and 


309; Ellis v. Grant, 15 Me. 191; Hill 
v. Fuller, 14 Me. 121; Cutter v. Tole, 
2 Me. 181; Gleason v. Sloper, 24 Pick. 
(Mass.) 181; Hammond v. Dunbar, 24 
Pick. (Mass.) 172; Colburn v. Ban- 
eroft, 23 Pick. (Mass. ) 57; In re Gid- 
dings, 22 Pick. (Mass.) 406; Whit- 
marsh v. Curtis:  alePick, (Mass. ) 
333; Pray v. Curtis, 21 Pick. (Mass.) 
832; McDaniels v. Russell, 17 Pick. 
(Mass.) 243; Cobb v. Lucas, 15 Pick. 
(Mass.) 1; Com. v. Kellogg, 9 Pick. 
CMASS-) = ab bis In re “Hieldier9 “Pick: 
(Mass.) 41; Howard v. Harrington, 
4 Pick, (Mass.) 123; In re Adams, 
4 Pick. (Mass.)—25; Com. v. Derby, 
13 Mass.--t332"Cate v. Nutter, 24 
N. H. 108; Bartlett v. Jenkins, 22 
INGE: Jones v. French, 18 N. H. 
190; State v. Leonard, 6 N. H, 435; 
Mower v. Allen, 1 D. Chipm. (Vt.) 


The appearance of a member 
militia cured defects in the 
warning or notice to him. Spaulding 
v. Bancroft, 28 Pick. (Mass.) 54. 

13. See cases infra this note. 

[a] Service of notice——Wood vy. 
Bolton, 23 Me. 115; Howard v. Folger, 
15 Me. 447; Colburn v. Bancroft, 23 
Pick. (Mass.) 57; Cobb v. Lucas, 15 
Pick. (Mass.) 7; Fiske v. Parker, 10 
Pick. (Mass.) 134; In re Washburn, 
9-Picks -(Mass:)' 40;"Com: -v; ‘Catter,)$ 
Mass. 279; Johnson v. Hunt, 13 Johns, 
(N. Y.) 186. 

[b] Proof of service.—Hammond 
v. Dunbar, 24 Pick. (Mass.) 172. 

{e] RBeturn.—In some states the 
law did not reauire a return to be 
made on an order to warn a company 
to do military duty. Mower v. Allen, 
1 D. Chipm. (Vt.) 381. 

[d] Sufficiency of return.—Bart- 
lett v. Jenkins, 22 N. H. 53; Jones v. 
French, 19 N. H. 1381; Huntoon vy. 
Kidder, 8 N. H. 482. 


14. Peo. v. Crane, 125 N. Y. 535, 26 
NE 736. 

15. See regulations and statuory 
provisions. 

16. See regulations and statutory 
provisions. 

72 Act June 3, \1924¢43" Ue S: 


St. at L. 363 c 244 § 2), amended by 
Act June 3, 1916 (89 U. S.-St. at L. 
206 § 92). 

[a] Fifteen days unless excused 
by the secretary of war.—Act 


consecutive days for participation in 
practice marches or for attendance 
at camps of instruction, unless ex- 
cused by the governor. Act Jan. 21, 
IOS CS Qin Se oS Uwe Geer m AUD eC unsLO G 
Saas) (2) This section was not 
retrospective, and therefore the pe- 
riod named therein for the perform- 
ance of the conditons in respect to 
camps of instruction and drills must 
have elapsed before it could be deter- 
mined that such conditions had not 
been performed, the ‘‘year next pre- 
ceding” relating to the calendar year. 
War Dept. Dec., Jan. 13, 4, 

18. See statutory provisions; and 
State v. Carter, (Wyo.) 226 P 690. 

Lo, Act( June 3)°1916) (395U.'S. "St 
at L. 206 § 94). 

[a] An earlier statute (1) con- 
tained a similar provision. Act Jan. 
1, 1903 (324U; S. St. at L. 775 ¢ 196 
Klaussen v. Purcell, 18 Oh 
(2) A request by the gov- 
ernor was a condition precedent to 
participation by the organized mili- 
tia. Alabama Great Southern R. Co. 
Ve Uk (S529) Cts CHES 2205013); “Aisi thie: 
militia forces while participating in 
joint maneuvers were not “called 
forth” in the manner or for any of 
the purposes prescribed in the con- 
stitution, they continued to be state 
forces, and did not at any time pass 
into the service of the United States, 
and claims for damages on account 
of injuries sustained during the par- 
ticipation in such maneuvers could 
not be adjusted by the war depart- 
ment and should have been presented 
to the state in whose service the par- 
ties were when the injuries were 
pias War Dept. Dec., lebr. 15, 
1904. 

20. Act June 2, 1916 (39 U. S. St. 
Ate 207 CH ZAeS $2 97s.299))s 

21. Act June 4, 1920 (41 U. S. St. 
at L. 782 ¢ 227 § 44), as amended by 
Act) Sept. (22,1922. (42 U.S. Surat 
L. 1032 ¢ 423 § 4). 

22. ae FUNG LOLOMCOOMUR ESE Sie 
at L. 207 § 95). 

23. O’Shee v. Stafford, 122 La. 444, 
47 S 764, 16 AnnCas 1163. 

24. O’Shee v. Stafford, supra, 

25. Larose v. Rex, 31 Can. S. Cc. 
206 [dism app 6 Can. Exch. 425]. 

26. Rev. St. (1906) § 59 [4 Edw. 
VII c 23]. 
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naval militia of the several states, territories, and 
the District of Columbia,?7 the training must con- 
form to the standard prescribed by the secretary 


of the navy.?§ 


[§ 66] C. Military Offenses—1. In General. 


tary offenses within the meaning 


laws include the various violations of the laws, 
rules, regulations, or orders governing the National 
Guard or organized militia,”® ‘and some acts or omis- 
sions of members of the militia which are, or have 
been, regarded as military offenses subject to pun- 
ishment, are neglect of duty,®° conduct unbecoming 
an officer,*! insubordination or disobedience,*? non- 
attendance at drills, parades, and other training ex- 
ercises,** deficiency in equipments,** desertion,®*> and 
Members of the militia have 
been held free from liability to punishment as for 
a military offense where the alleged act or omis- 


inciting disorders.*® 


27. See supra § 55. 

23. Act Febr. 28, 1925 (43 U. S. St. 
at L. 1088 ¢ 374 § 28) 

Repeal of statutes relative to the 
naval militia see supra § 22. 

29. State v. Wagener, 74 Minn. 518. 
TI7 NW 424, 73 AmSR 369, 42 LRA 


749. 
eo. See cases infra this note. 
[a] Failure to make return.—A 


captain of patrol, failing to make a 
return on oath, was guilty of a neg 
lect of duty, and could be returned 
to the court as such. Ex p. Biggers, 
PAS EEL CA: Cea RO 

[b] False or fraudulent certificate 
of attendance.—The neglect or fraud 
of the commander of a company in 
making the certificate of attendance 
prescribed by St. (1840) c 92 §§ 14, 
15, was a military offense, which 
could be tried by a court- ‘martial. 
Washburn v. Phillips, 2 Metc. (Mass.) 
296; Brooke v. Sharpless, 17 Serg. & 
BS? (Pa.) 148. 

31. See cases infra this note. 

[a] Financial transactions. — Ob- 
taining two several advances on the 
faith of assignments of a check to 
become due for uniform allowance, 
and then receiving the check from 
the adjutant general, and appropriat- 
ing the proceeds, constituted con- 
duct “unbecoming an officer and a 
gentleman,” under L. (1883) c 299 
§ 119 subd 18, providing that an offi- 
cer convicted of such conduct may he 
sentenced to be cashiered. Peo. v. 
Porter, 50 Hun 161, 3 NYS 35. 

32. State v. Dwinnell, 6 N. H. 167; 
Hatfield v. Graham, 73 W. Va. 759, 81 


SH .533,- LRAI91I5A.. 175, . AnnCas 
LOWTC 1, 
[a] Who liable.—An individual re- 


moving from the limits of his com- 
pany after being warned to do mili- 
tary duty, and who appeared and sub- 
mitted himself to the command of 
his officer, giving no notice and claim- 
ing no right of exemption, was liable 
to punishment by fine, if guilty of 


insubordination, State v. Dwinnell, 
GNU: 1.6/7. 
[b] Duty performed by another.— 


An officer was not guilty of disobey- 
ing an order to be performed by a 
certain day, when he was ready to 
do so, but on inquiry found that it 
had been performed by another. Peo. 
v. Stotesbury, 182 App. Div. 691, 169 
NYS 998. 

23. See cases infra this note; and 
cases passim §§ 62-64 Supra, and in- 
fra § 67 text and note 43 [a]. 

{a] Tllustration.— A person re- 
turned as a soldier on the “alarm 
list’? of a military company, and who 
received a notice from the sergeant 
to appear at muster, was thereby ren- 
dered liable to the penalty for non- 
attendance. Draper Vv. Bicknell, 
Quincy (Mass.) 164. ; 

34. Spaulding v. Bancroft, 23 Pick. 
(Mass.) 54. See also supra § 55 text 
and note 63, 

25. Rex v. Graves, 52 N. 8S. 365, 


MILITIA 


a at See 
[§§ 65-67 "a 
sion oceurred when they were not on duty or were 


not subject to military orders.*? 
As criminal offense. 


Military offenses are not 


usually regarded as criminal offenses,** subject to 


Mili- 
of some militia 


indictment.*? 


offenses.41 


duty.*” 


43 DomLR 696. 

[a] Desertion defined.—‘“Desertion 
means absence without the intention 
of ‘returning.’ Rex v. Graves, 52 
N. S. 365, 366, 48 DomLR 696. 

36. See cases infra this note. 

{a] MTllustration. — Privates who 
appeared at places of rendezvous in 
fantastical and unusual habiliments, 
and thus excited disorder when a 
regiment was assembled for parade, 
were liable to be punished by fine as 
delinquents in duty. Rathbun  v. 
Sawyer, 15 Wend. (N. Y.) 451. 

37. Anderson v. Swett, 23 Me. 440; 
Cole v. Cooke, 12 Que. K. B. 519, 8 
CanCrCas 300 [dism app 22 Que. 
Super, 25]. 

[a] Disobeying orders. — (1) A 
member of the militia was not guilty 
of disobedience of a military order 
when at the time he was not subject 
to military’ law. Cole v. Cooke, 12 
Que. K.’ B. 519, 8 CanCrCas 300 [dism 
app 22 Que. Super. 25]. (2) His ar- 
rest for alleged disobedience in such 
case was held illegal. Cole v. Cooke, 


supra. 
33. See cases infra this note. 
[a] In Minnesota (1) the rule was 


laid down in deciding a case arising 
under Gen. L. (1897) c 118. State v. 
Wagener, 74 Minn. 518, 77 NW 424, 
73 AmSR 369, 42 LRA 749. (2) An 
earlier statute (Gen. St. [1894] 
§ 1754) specifically made military 
offenses of members of the organized 
militia while not in actual military 
service misdemeanors. Nixon Vv. 
Reeves, 65 Minn. 159, 67 NW 989, 33 
LRA 506. 

39. See infra § 67. 

40. See infra § 81. 

41. State v. Wagener, 74 Minn. 518, 
77 NW 424, 73 AmSR 369, 42 LRA 
749; Peo. v. Daniell, 50 N. Y. 274. 

[a] Constitutional provisions as 
to indictments.—Violations of mili- 
tary discipline in the National Guard, 
for which a punishment is provided 


‘by the military code, are not criminal 


offenses within § 7 of the state bill 
of rights, providing that no person 
shall be held to answer for a criminal 
offense, unless on the presentment 
or indictment of a grand jury. ex- 
cept in certain specified cases. State 
v. Wagener, 74 Minn. 518, 77 NW 424, 
73 AmSR 369, 42 LRA 749. 

Ba Houston v. Wright, 15 Oh. St. 
oO . 

{a] Commutation of fines and pen- 
alties.—A statutory provision fixing 
a certain amount as commutation 
money for fines and penalties for fail- 
ure to perform militia duties did not, 
it was held, violate a provision of 
the state constitution forbidding the 
levy. Of) ayypolley tas Houston vy. 
Wright, 15, Oh. St. 318. See Beck 'v. 
Ridge, 8 Phila. (Pa.) ‘240 (as to ex- 
emption). 

43. lIowa.—State v. Ryan, 101 Iowa 
13,69 NW 1123. 

Me.— Mathews v. Bowman, 25 Me. 
157; Porter v, Sherburne, 21 Me. 258; 


[§ 67] 2. Determination as to Guilt; Punishment. 
Military offenses are usually triable by military 
courts without a jury,‘? and are not indictable 
A state legislature usually has power 
to provide for the imposition of fines and penalties 
as a means of enforcing the performance of militia 
Under some early statutes a person who 
failed to appear at a military drill, review, or mus- 
ter when duly notified, or who was guilty of some 
other violation of the law in respect of the per- 
formance of militia duty, was liable to a fine or 
penalty recoverable in a proceeding in the civil 
courts,#* and this proceeding was generally regarded 


‘Lowell v. Flint, 20 Me. 401; Wiggin 


v. Fitch, 15 Me, 309; Cutter v. Tole, 
ae 181; Tribou v. Reynolds, 1 Me. 
408. 

Mass.—Belcher v, Johnson, 1 Metc. 
148; Cobb v. Lucas, 15 Pick. 1; Com: 
v. Derby, 13 Mass. 433; Pratt v. Hall, 
4 Mass. 239. 

N. H.—State v. Wilson, 7 N. H. 
543; State v. Dwinnell, 6 N. H. 167; 
Wood v. Fletcher, 3 N. H. 61. 
eae C.—Governor v. Jeffreys, 8 N. C. 

S. C—McNulty v. Wilson, 35 S. C. 
L..231; State v. Beaufort, 31.8. C. L. 
496. 

[a] Nonattendance.—(1) If® the 
roll of a company was twice called, 
and the absence of a private was 
noted at the second call only, this 
furnished prima facie evidence of the 
absence, and without countervailing 
proof was sufficient; and if the ab- 
sence was noted on a list used at the 
time, and afterward that list was put 
in a more permanent form by the 
same person, it did not impair its 
validity. Mathews v. Bowman, 25 
Me. 157. (2) Evidence that a soldier 
appeared with his company at the 
time appointed, but was afterward 
absent without leave of the com- 
manding officer of the company, was 
sufficient to prove a complaint against 
him for ‘‘quitting his company with- 
out leave of an officer,” since no 
other officer was authorized to give 
him leave of absence. In re Lovett, 
16 Pick. (Mass.) 84. (3) An orderly 
book of a company of militia, con- 
taining a record that the company 
was ordered to'assemble at a time 
and place specified, and that certain 
members named were absent, was 
sufficient evidence of the meeting of 
the company, and of the nonappear- 
ance of the members so named. 
Cobb v., Lucas, 15 Pick. \(Mass:). 7: 
(4) On a prosecution to recover a fine 
for nonappearance at a regimental 
review, it was sufficient if the order 
of the colonel to the captain was 
produced, as the captain was bound 
to obey it, and need not look be- 
youd it. Bartlett v. Jenkins, 22 N. H. 

{[b] Defenses.—Defendant was en- 
titled to prove his disability, although 
he had not obtained a certificate 
thereof from the surgeon of the regi- 
ment. Com. vy. Fitz, 11 Mass. 540; 
Come av. ‘Smithy TL Mass. 456; Howe 
v. Gregory, 1 Mass. 81. 

[ce] Plaintiff.—Nickerson v. How- 
ard, 25 Me. 394; Mathews v. Bowman, 


25 -Me. 157; Folsom v. Perkins, 21 
Me. 166; Com. v. Sherman, 5 Pick. 
(Mass.) 239; Com. v. Hall, 3. Pick. 


(Mass.) 262; State v. Wilson, GUNES 1S 
543. 

{[d] Defendant.—An infant sub- 
ject to military duty could be sued 
for nonappearance at a military mus- 
ter, and could answer personally. 
Stevens v. Foss, 18 Me. 19; Winslow 
v. Anderson, 4 Mass. 3876. _ 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§§ 67-70] 


as in the nature of a civil action or proceeding.*4 
But some earlier statutes made the military offenses 
of members of the organized militia’ while not in 
actual military service misdemeanors triable in a 


[§ 68] A. In General. 


United States.*9 


beyond the limits of the state.°° 


In Canada the militia may be placed on active 
service out of the country®! for a limited period®” 


when an emergency arises. 


[§ 69] B. Public Disorder and Danger and En- 
forcement of Laws®?—1. In General. 
the authorities in a state to use the militia in times 
of public disorder or danger and to aid in the 


[e] Jurisdiction.—Belcher v. John- 
son, 1 Metc. (Mass.) 148. 
{[f{] Declaration held insufficient.— 


Heald v. Weston, 2 Me. 348. 

[g] Issues and procf.—Residence 
within the limits of the company 
was a material fact to be proved 
in every action for a penalty for neg- 
lect of military duty. Whitmore v. 
Sanborn, 8 Me.‘310. 

[fh] Evidence.—(1) Generally see 
Mathews v. Bowman, 25 Me. 157; 
Emerson v. Lakin, 23 Me. 384; Bullen 


v. Baker, 8 Me. 390; Foye v. Curtis, 
21 Pick. | (Mass.) 330; Guilford v. 
Adams, ,19 Pick. (Mass. P7362. olnare 


Lovett, 16 Pick. (Mass.) 84; Com. v. 


Sherman, 5 Pick. (Mass.) 239; In re 
Bield, ,9 -Pick. (Mass.). 41;--In)ore 
Holmes, 5 Pick. (Mass.) 189; Com. 
v. Smith, 11 Mass.* 456; Peabody Vv. 


Hayt, 10 Mass. 36; Com. v. Walker, 4 
Mass. 556; Hayes v. Palmer, 22 N. HH. 


94, (2) Records as evidence see 
Parker v. Currier, 24 Me. 168; Hmer- 
son v. Lakin, 23 Me. 384; Gould v. 
Hutchins, 10 Me. 145; Gleason v. 
Sloper, 24 Pick. (Mass.) 181; Cate 
Ve INUtter 24 N. He Loss (State ‘.v. 


Wilson, 7 N. H. 548: Governor v. 
Jeffreys, 8 N. C. 207; Governor v. Bell, 
7 N. C. 331. (3) Mvidence as to non- 
attendance see supra this note [a]. 

{i]. Amount of fines.—Savage v. 
Gulliver, 4 Mass. 171. 

{iji] Review.—Certiorari was held 
the proper remedy for the review of 
proceedings before a justice of the 
peace to recover fines for the neglect 
of militia duty. An appeal did not 
lie to review such proceedings. Glea- 
son v. Sloper, 24 Pick. (Mass). 181; 
Ball v. Brigham, 5 Mass. 406; Edgar 
v. Dodge, 4°’ Mass. 670; Winslow v. 
Anderson, 4 Mass. 376; Pratt v. Hall, 
4 Mass. 239; Mountford v. Hall, 1 
Mass. 443. 

{k] 
5 Me. 264; Com. v. Fitz, 11 Mass. 540; 
Cate v. Nutter, 27 N, H. 563 Ander- 
son v. Walker, 3.N. H. 311. 

(1] Exceution.—See Scribner v. 
Whitcher, 6 N. H. 63, 283 AmD 708. 

44, Belcher v. Johnson, 1 Metc. 
(Mass.) 148; Dyer v. Hunnewell, 12 
Massy 2713 Cate\v. Nutter, 27 0N.) H: 
515. But see Winslow v. Anderson, 
4 Mass. 376, 377 (where the court 
said: “The proceedings against the 
infant are not civiliter, aS upon a 
contract, or quasi ex contractu, but 


criminaliter, for an offence against 
lawkoter : i ie 
45. Nixon v. Reeves, 65 Minn. 159, 


67 NW 989, 33 LRA 506. 

{a] In Canada (1) under an order 
in council dated Nov. 9, 1917, deser- 
tion from the active militia was an 
offense punishable upon summary 
conviction. Rex v. Graves, 52 N. 8. 
365, 43 DomLR 696. (2) Informa- 
tion held sufficient. Rex v. Graves, 
supra. 

46. Nixon v.. Reeves,.65 Minn. 159, 
67 NW-989, 33 LRA 506. 

{a].:3RPower. of captain.—A’ captain 


It is competent for the 
legislature to prescribe the services to be rendered 
by the state militia when not in the service of the 
Some state statutes do not author- 
ize service for the state militia, purely as such, 


Costs.—See Winslow v. Prince, 
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XII. SERVICE*S 


nothing therein 


ordered out by 
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court of competent jurisdiction,*® and che method 
of determining liability was exclusive.*® 
provision was sometimes made for the imposition 
of a fine by a commanding officer.** 


Statutory 


enforcement of the laws is recognized,>+ and the 
National Defense Act specifically provides 


that 
contained shall be regarded as a 


limitation on the rights of the states and territories 
in the use of the National Guard within their re- 
spective boundaries in time of peace.®° 


Although 
the governor in aid of the civil 


authorities in a particular part of the state, the 


militia has been regarded as being in the service 


of the state.5* 
The right of 
ernor. 


of a company, when it was not act- 
ing as a military force, was not au- 
thorized summarily to punish by 
imprisonment a member of his com- 
pany for a refusal to obey his orders. 
Nixon v. Reeves, 65 Minn. 159, 67 NW 
989, 33 LRA 506. 


.47. Merriman v. Bryant, 14 Conn. 
200; Scofield v. Lounsbury, 8 Conn. 
109; Alexander v. Pierce, 10 N.. BH. 
494; Warner v. Stockwell, 9 Vt. 9; 
Kingsbury v. Whitney,''5 Vt. 470; 
abe: v. Allen, 1 D. Chipm. (Vt.) 
o . 

[a] Warrant or execution.—(1) 
Some statutes provided for the levy 


of the fine by a warrant or execution 
issued by the captain of the company 
in which the delinquent was a mem- 
ber. Hall v. Howd, 10 Conn. 514, 27 
AmD 696; Churchill v. Sanborn, 12 
N. H. 548; Warner v. Stockwell, 9 
Vt. 9: (2) Under some statutes this 
was issued to a noncommissioned offi- 
cer, Warner v. Stockwell, supra; 
Mower v. Allen, 1 D. Chipm. (Vt.) 
3881. (3) A slight difference between 
the signature of the issuing officer 
and his name as it appeared in the 
body of the warrant was immaterial. 
Brainard v. Stilphin, 6 Vt. 9, 27 AmD 
532. (4) Where a captain issued a 
warrant against a soldier of his com- 
pany for a fine legally imposed upon 
him for neglecting to perform mili- 
tary duty, without stating by whom 
such fine was imposed, it was held 
that the warrant was void and that 
the captain and the officer who exe- 
cuted the warrant were liable for an 
arrest under it. Hall v. Howd, 10 
Conn. 514, 27 AmD 696. (5) A cap- 
tain was not authorized to issue a 
warrant against the person of a de- 
linquent if the latter was_a minor. 
Mallory v. Merritt, 17 Conn. 178. 

[b] Operation and effect of de- 
cision.—The decision of a command- 
ing officer in imposing a fine was 
conclusive and unless it appeared 
that he had abused the authority 
given him and acted corruptly, no 
action against him would lie. Loomis 
v. Simons, 2 Root (Conn.) 454. 

{[c] Nature of authority.—In Ver- 
mont, militia officers in imposing 
fines for military delinquencies acted 
judicially. Warner v. Stockwell, 9 
Vt. 9; Mower v. Allen,-1 D. Chipm. 
QVit2) 381. 

Assessment of fines by military 
courts see infra §§ 81, 82, 106, 113. 


48. Cross references: 
Discipline and training see supra 
§§ 61-67. 


Militia called into service of United 

States: 

Generally see Army and Navy § 43. 

Effect ot discharge see supra § 49. 
Term of enlistment see supra § 49, 

49. Betty v. State, 188 Ala. 211, 66 
S 457. 

[a] Confederate states.—(1) The 
employment of thé county reserves, 
by order of the governor, in guarding 
federal. prisoners’ for ‘a “continuous 


[§ 70] 2. Who May Call Out the Militia—a. Gov- 
The right to eall out the militia in times 
of public disorder or danger,5” or when there is 


term of three months, was not an 
employment as a “regular and per- 
manent guard” for such prisoners, 
in violation of the act of December, 
1864, such'as would justify the courts 
in discharging a county reserve on 
habeas corpus. In re Daniel, 39 Ala. 
546. (2) The governor had no au- 
thority to reauire the home guard to 
perform the service of arresting de- 
serters and conscripts. In re Austin, 
GONE (CA637 


50. Betty v. State, 188 Ala. 211, 
66S 457. 

51. Calgary Brewing, ,ete., (Co. ve 
McManus, 10 Alta. L. 1. 

52. Calgary Brewing, etc., Co. v. 
McManus, supra. 


53. Cross references: 
Subserviency of military to civil au- 

thorities see supra § 5 
Use of militia to suppress: 

Insurrection see Insurrection and 

Sedition § 16. 

Riot see Riot [34 Cye 1789]. 

54. See cases passim §§ 69-73. 

[a] Cause.—The power to cali out 
the militia and repress and prevent 
anticipated riot cannot be made to 
depend in any degree upon the cause 
of such threatened disturbance. The 
cause may be the enforcement of an 
unconstitutional law. Hla v. Smith, 
5 Gray (Mass.) 121, 66 AmD 356. 

55.°) Act Junei3, LoOLo Cs oon, Sete 
at L. 198 ¢ 134 § 61). 

[a] Regular army officers serving 
under commissions in National Guard. 
—Act June 18, 1878 § 15 (20 U. S. St. 
at L. 152 c¢ 262), forbidding the em- 
ployment of any part of the army 
as a posse comitatus or otherwise 
to enforce the laws, except where 
expressly authorized by congress, 
does not preclude an officer of the 
regular army serving under a com- 
mission in the National Guard from 
serving with the National Guard in 
case of an emergency causing the 
governor to call out the same. Dig. 
eee creareeny Gen. (1912-— 1917) 
p 5 

56. Chapin v. Ferry, 3 Wash. 386, 
2S Ee TO4, bs RAY LG. 

[a] Aid to sheriif.—Where a colo- 
nel of state militia was ordered by 
the governor to call out one or more 
companies to render aid to the civil 
authorities in the suppression of dis-: 
order, if called upon by the sheriff, 


ssuch companies did not become a part 


of the sheriff’s posse comitatus, 
were engaged 


but 
in the service of the 


state, in the preservation of its peace 
and. the , execution of its laws. 
Chapin v. Ferry, 3 Wash. 386, 28 P 


754, 15 LRA 116. ’ 
Relation of militia to state and 
political division generally see supra 


§ 
S.—U. S. v. pee 


Laeey Nl Sl 280 
HMedi208 v2U., 1S.) Vea Wolters, 


09, 268 Fed. 
“Fla.—In re Advisory Op. to Gover- 


232, 


nor, 74. Fla. 92, 77S 87. 


Ky.—Franks v. Smith, 142 Ky. 


692 [40 C.J.] 


imminent danger thereof,®* or to aid the eivil au- 
thorities in the enforcement of law,°® is generally 
vested in the governor, and he may act even without 
a request from loeal civil officers in the place where 
The power of the governor 
in this respect extends to ealling out either the 
organized or the unorganized militia.®? 
cision of the governor that the condition exists 
which demands the exercise of his authority is 
conclusive®? and is not subject to review by the 


the disturbance exists.°° 


courts.® 


[§ 71] b. Other Officers. 


1384 SW 484, LRA1915A 1141, AnnCas 
1912D 319; Haley v. Cochran, 102 SW 
$52, 31 KyL 505. 

120 La. 


La.—State v. 
433, 45 S 381. 

Mont.—In re McDonald, 49 Mont. 
454, 1438 P 947, LRA1915B 988, Ann 
Cas1916A 1166. 

Pa.—National Guard vy. Strikers, 26 
Pa, Co. 585: 

Wash.—Chapin v. Ferry, 
386, 2o 0 154, 15 BURA. 116. 

{a] Ground for action.—It has 
been stated that the governor will 
not act unless the civil authority is 
exhausted after reasonable effort on 
the part of the sheriff, and the pro- 
tection of life and property demand 
it. National Guard v. Strikers, 26 Pa. 
Co. 585. 

58. U.S. v. Wolters, 268 Fed. 69. 

59. In re Advisory Op. to Gover- 
nor, 74 Fla. 92, 77 S 87; Worth. vy. 
oa County, 118 N. C. 112, 24 SH 

60. Franks v. Smith, 142 Ky. 232, 
134 SW 484, LRA1915A 1141, AnnCas 
1912 319; 

61. In re Advisory Op. to Gover- 
‘nor, 74 Ela. 92, 77 S 87; In .re Mc- 
Donald, 49 Mont. 454, 143 P 947, 
1915B 988, AnnCas1916A 1166. 

62. U.S.—U. S. v. Fischer, 280 Fed. 
208; U. S. v. Wolters, 268 Fed. 69. 

Ala.—Betty v. State, 188 Ala. 211, 
66 S 457. 

Ky.—Franks v. Smith, 142 Ky. 232, 
134 SW 484, LRA1915A 1141, Ann 
Cas1912D 319; Haley v. Cochran, 102 
SW 852, 31 Kyl 505: Sweeney v. 
Combine lis icy. 9112, 832i (SW 689). 26 
KyL 877. 

Mont.—In re McDonald, 49 Mont. 
454, 143 P 947, LRA1915B 988, Ann 
Cas1916A 1166. 

Wash.—Chapin v. Ferry, 
386, 28 P 754, 15 LRA 116. 

[a] Rule applied in a case in 
which there was a dispute as to the 
person who was legally entitled to 
the office of governor. Haley v. Coch- 
TA OLE Sve Soe aoe) Kylee 5 Obi 
Sweeney v. Com., 118 Ky. 912, 82 SW 
639. 26 KyL 877. 

[b] Conclusive on members of the 
militia.—Betty v. State, 188 Ala. 211, 
66 S 457; Chapin v. Ferry, 3 Wash. 
386, 28 P 754, 15 LRA 116. / 

63. U.S. v. Wolters, 268 Fed. 69; 
Franks vy. Smith, 142 Ky. 232, 134 SW 
484, LRA1915A 1141, AnnCas19121) 
319; Haley v. Cochran, 102 SW 852, 
31 KyL 505; Sweeney v. Com., 118 Ky. 
912, 82 SW 639, 26 KyL 877; In re 
McDonald, 49 Mont. 454, 143 P 947, 
LRA1915B 988, AnnCasl9i6A 1166; 
Chapin v. Ferry, 3 Wash. 386, 28 P 
754, 15 LRA 116. 

Control by courts of action of gov- 
ernor as commander in chief gener- 


Josephson, 


3 Wash. 


3 Wash. 


Authority has some- 
times been given to certain civil officers other than 
the governor to call on the militia to suppress public 
disorder or to aid in the enforcement of law,®* and 
the view has been taken that this authority may be 
exercised when such disorder is threatened. 
decision of an officer duly authorized that a condi- 
tion which requires the calling out of the militia 
exists is ordinarily regarded as conclusive as to 
the existence of such condition.®® 
do not recognize the right of local civil officers to 


MILITIA 


The de- 


issue the call.%7 

In Canada a statute authorizes certain civil offi- 
cers by requisition on the militia officers to require 
the calling out of the active militia.** 

[§ 72] 3. Command.*® Ordinarily where the gov- 
ernor as commander in chief calls out the militia 
he retains command,” and is not required to place 
them under the orders of local civil authorities in 
the territory into which the militia is sent.” 
where local civil officers have exercised the power, 


[§§ 70-73 


But 


sometimes given by statute, to call out the militia, 


The 


Some statutes 


ally see supra § 23. 

64. See statutory provisions; 
Bla v. Smith, 5 Gray (Mass.) 121, 
a AmD 356; State v. Coit, 8 OhS&CP 


[a] Nature of authority. — The 
power of the mayor, or certain other 
officers under some statutes, to call 
out a military force to suppress tu- 
mults, has been regarded as of a 
quasi-judicial character. Salem v. 
Eastern R. Co,, 98 Mass. 431, 96 AmD 
650; Ela v. Smith, 5 Gray (Mass.) 121, 
Ae AmD 356; State v. Coit, 8 OhS&CP 


2. 

{b] Siability.—A civil officer, it 
has been held, incurs no liability in 
calling out the militia when he is 
vested with the power of determining 
whether occasion exists therefor and 
when in making his decision he has 
acted within the limits of the author- 
ity conferred on him by law. Ela v. 
Sanday 5 Gray (Mass.) 121, 66 AmD 

[c] In New York (1) the statute 
formerly authorized a supreme court 
justice to call for aid upon the com- 
manding officer of the National Guard 
or, naval smilitiayy; Peom vs. Barda si 
MISC 2625.1 1'42 IN YS £26, 9S ONINE ey 2 Cr 
92 [aff 157 App. Div. 943 mem, 142 
NYS 1140 mem (aff 209 N. Y. 304, 
103 NE 140)]. (2) The validity of 
the statute was recognized. Peo. v. 
Bard, 209 N. Y. 304, 108 NE 140. (3) 
In 1916 the statute was so amended 
as to provide that the governor may 
upon the request of a sheriff or mayor 
order out the military or naval forces 
of, the state. Ly (19116) “en 355.82 a, 
amending Military L. § 115. 

65. Ela v. Smith, 5 Gray (Mass.) 
121, 66 AmD 356. : 

66. Bla v. Smith, 5 Gray (Mass.) 
121, 66 AmD 356; Welch v. Bard, 81 
Mise. 262, 142 NYS 26, 30 N.. Y. Cr. 
92; State v. Coit, 8 OhS&CP 62. 

[a] Effect on members of militia. 
—Under an earlier statute where 
members of the National Guard were 
called on by a Supreme court jus- 
tice to aid the civil authorities they 
were bound to obey the call, in the 
absence of any reasonable ground for 
questioning the legality of the com- 
mand. Peo. v. Bard, 209 N. Y. 304, 
103 NE 140. 

[b] The county which was obliged 
to meet the exnenses involved has 
been held bound by the decision of 
a@ supreme court justice who called 
out the militia. Welch v. Bard, 81 
ee 262, 142 NYS 26, 30 N. Y. Cr. 


67. Chapin v. Ferry, 3 Wash. 386, 
28 P1754, 15 LRA 1416; 
[a] ustration. — Code (1881) 


§ 860, which provided that, in case 


‘of riot, any justice of the peace, sher- 


the view has been taken that such officers have ex- 
elusive control and direction as to the specific duty 
or service which is to be performed,’? which au- 
thority may not be delegated to the officers of the 
militia;7* but the officers of the militia have author- 
ity to direct the movements of its members in the 
execution of the orders given by such civil officers.”* 

[§ 73] 4. Extent of Authority.7> In time of peace 
while the civil power is functioning the military 
power is subordinate to the civil power,’® and mili- 
tary aid to the civil authorities must act within and 


iff, deputy sheriff, constable, or mar- 
shal of a city, or mayor or alderman 
thereof, may command the rioters to 
disperse, and, if they refuse, may 
command sufficient aid to arrest all 
such persons, and, if necessary, “an 
armed force may be called out, and 
shall obey the orders of any two of 
the magistrates or officers,” gave 
such officers no power to call out 
the National Guard. Chapin v. 
Berry; 3 Wash. 386, 28 P 754, 15 LRA 

6. 

68. St. 14 & 15 Geo. V c 57 (Militia 
Act § 81). 

[a] Militia officer who is to call 
out forces.—The statute designates 
the district commander, or the officer 
acting in that capacity as the officer 
who is to call out the militia. 14 
& 15 Geo. V ec 57 (Militia Act § 82). 
See Atty.-Gen. v. Sydney, 49 Can. S. 
C. 148, 16 DomLR 726 [allowing app 
46 N. S. 527, 9 DomLR 282, 12 East 
LR 448] (under earlier statute). 

[b] Requisition held sufficient un- 
der earlier statute.—Creve-Read v. 
Cape Breton, 14 Can. S. C. 8 [rev 19 
N. S. 260]; Rex v. Sault Ste. Marie, 
1 OntWN 1144, 16 OntWR 871. 

69. Cross references: 

Command and government generally 

see supra § 23. 

Extent of authority of military offi- 

cers see infra § 78. 

Subordination of military to civil 

power see supra § 5. 

70. EKranks v. Smith, 142 Ky. 232, 
134 SW 484, LRAI915A 1141, AnnCas 
1912D 319. 

71. Franks v. Smith, supra. 

72. Ela v. Smith, 5 Gray (Mass.) 
12 66 AmD 356; State v. Coit. 8 
OhS&CP 62. 

[a] Threatened violence.—The vol- 
unteer militia, when called out by 
the mayor of a city under that sec- 
tion, on the ground that a riot or 
mob was threatened, could, before 
such riot or mob had actually taken 
place, be ordered by the mayor to 
repair to a particular place, and there 
perform any specific duty, such as 
clearing the streets, which in his 
judgment was necessary to prevent 
the threatened mob or riot. Bla v. 
re 5 Gray (Mass.) 121, 66 AmD 

73. Ela v. Smith, supra; State v. 
Coit, 8 OhS&CP 62. 

74 Ela v. Smith, 5 Gray (Mass.) 
121, 66 AmD 356; State v. Coit, 8 Oh 
S&CP 62. 

75. Cross references: 

Personal liability of member of mili- 


tia: 

Generally see infra §§ 116-123. 

For false imprisonment see False 
Imprisonment § 28. 

76. See supra § 5. 


a a a eI I 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§§ 73-75] 


in accordance with the civil law;’? and there is 
authority for the view that even the governor may 
not suspend the civil laws nor supplant civil author- 
ity with military rule at such time.78 The broad 
rule has been laid down that the state militia 
while in active service and in every emergency 
which arises is subject to the control of the civil 
authority,"® and must act under the civil law.*° 
Moreover, the authority of a member of the militia 
has been defined and limited by the statement that 
he may exercise such authority as that which a 
peace officer may exercise,*+ and only such author- 
ity.822. However, where conditions have arisen in 
which the civil power has broken down and a state 
of war or insurrection exists the right to establish 
martial law or rule with the resultant increased 
power in the military authorities has been recog- 
nized.®° 

Establishing reasonable regulations. There is au- 
thority for the view that although martial law has 
not been declared a commanding officer may estab- 
lish reasonable regulations for the protection of 
life or property.** 

Making arrest. The authority of a member of 
the militia to make an arrest in connection with the 
performance of his duty is recognized,*> but after 


MILITIA 
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the prisoner has been turned over to the civil au- 
thorities the militia authorities have no further au- 
thority over him.*® 

Seizure, destruction, or use “of private property.*” 
While members of the militia may be authorized 
under certain circumstances to destroy private prop- 
erty,®®> authority to destroy®® or to seize®® such 
property does not exist in the absence of an immi- 
nent and overwhelming necessity. The right of an 
officer of the militia to use private property as 
a muster ground without the consent of the owner 
has been denied,®! but it was held that an inclosed 
field might be used as a muster ground in the ab- 
sence of objection on the part of the owner.*” 

Force permitted. In the performance of his duties 
a member of the militia may use only such force 
as 1s necessary.®* 

[§ 74] 5. Liability of State or Political Divisions 
for Injuries.°* It has been held that the political 
division of the state in which the militia is em- 
ployed is not answerable for injuries to person or 
property occasioned by the torts or trespasses of 
the officers or privates of the militia,®® and that 
it is for the state, in its sovereign capacity, to 
determine whether compensation will be made out 
of its treasury.°® 


XIII. EXPENSE OF MAINTENANCE 


[§ 75] A. In General. The cost of maintaining 
the militia is primarily a state charge,®’? and statu- 
tory provision for the application of state moneys 


77. Bishop’ v. Vandercook, 228 
Mich. 299, 200 NW 278; Allen v. GarAa- 
‘ner, 182 N. C. 425, 109 SE 260. 

78. Bishop v. Vandercook, 228 
Mich. 299, 200 NW 278. 
~ 79. Franks v. Smith, 142 Ky. 232, 
134 SW 484, LRA1915A 1141, AnnCas 
1912D 319; Fluke v. Canton, 31 Okl. 


85. 


onment § 28. 
86. 


or the ejectment of a person who at- 
tempted to enter the forbidden area. 
In re Smith, supra. 
In re Smith, supra. 

Liability of member of militia for 
false imprisonment see False Impris- 


In re Smith, 14 OhNPNS 497. 


to the support of the militia has been made in vari- 
ous forms.®* Political divisions of the state have 
also been allowed or required to share in the ex- 


[b] In Nevada (1) in construing 
the statute for organizing and disci- 
plining the militia, approved March 4, 
1865 (Comp. L. §§ 3641, 3642) it was 
said that “it was not the intention 
of the legislature, as appears from 
the whole statute, that any portion 


718, 123 P 1049. 

[a] Authority of courts. — The 
courts having jurisdiction may, at 
the instance of one aggrieved or on 
behalf of the state, inquire into the 
acts of soldiers or officers of the mili- 
tia and determine whether they have 


been guilty of conduct subjecting 
them to liability or punishment. 
Fluke v. Canton, 31 Okl. 718, 123 P 
1049. 

80. Franks v. Smith, 142 Ky. 232, 


134 SW 484, LRA1915A 1141, AnnCas 
1912D 319. 

81. Franks v. Smith, supra. 

{a] Thus he may make an arrest 
without a warrant when a _ public 
offense is committed in his presence, 
or when he has reasonable grounds 
to believe that the person arrested 
has committed a felony, and aiso 
in cases of riot, rout, unlawful as- 
semblies, or when two or more per- 
sons have confederated or banded 
together to intimidate, threaten, 
alarm, disturb, or injure any person, 
or molest or destroy property. 
Franks v. Smith, 142 Ky. 232, 134 SW 


484, LRA1915A 1141, AnnCas1912D 
319. 

s2. Franks v. Smith, supra. 

{a] Order attempting to extend 


authority.—The rule has been laid 
down that an order of a superior offi- 
cer which attempts to invest either 
an_officer or private with authority 
in excess of that exercised by police 
officers is unreasonable and unlaw- 
ful. Franks v. Smith, 142 Ky. 232, 
134 SW 484, LRA1I915A 1141, AnnCas 
1912D 319. 

83. See Insurrection and Sedition 
§ 16; War [40 Cyc 387 et seq]. 

84. Inre Smith, 14 OhNPNS 497. 

{a] Excluding persons from cer- 
tain area.—(1) A regulation exclud- 
ing persons from certain portions of 
a city in which flood conditions ex- 
isted was reasonable. In re Smith, 
14 OhNPNS 497. (2) Such regulation 
coald be enforced by either the arrest 


87. Personal liability for destruc- 
Hon oc seizure of property see infra 

88. Herlihy v. Donohue, 52 Mont. 
601, 161 P 164, LRA1I917B 702, Ann 
Cas1917€ 29. 

89. Hogue v. Penn, 3 Bush (Ky.) 
663, 96 AmD 274; Herlihy v. Donohue, 
52 Mont. 601, 161 P 164, LRA1917B 
702, AnnCas1917C 29. 

90. Hogue v. Penn, 3 Bush (Ky.) 
663, 96 AmD 274; Mercer v: Hum- 
phreyzyay Kye On, 244s) Brigham / ev. 
Edmands, 7 Gray (Mass.) 359. 


91. Brigham vy. Edmands, supra. 
92. Law v. Nettles, 18 S. C. L. 447. 
93. Luther v. Borden, 7 How. (U. 


Sid, s12s ede 881s Allen y. Gardner, 
182 N. C. 425, 109 SE 260: State v. 
Coit, 8 OhS&CP 62. 

[a] Making arrest.—Allen v. Gard- 
ner, L82_N. C. 425, 109 SE 260. 

[b] Protecting prisoner.—State v. 
Coit, 8 OhS&CP 62. 

{c] Protecting public Property; 
State v. Coit, 8 OhS&CP 62 

94. Personal liability of member 
of militia see infra §§ 117-121. 

95. Chicago v. Chicago League 
Ball Club, 196 Ill. 54, 68 NE 695, 89 
AmSR 243. 


96. Chicago v. Chicago League 
Ball Club, supra. 
97. Chicago v. Chicago League 


Ball Club, supra; Com. v. Sparks, 201 
Ky. 5, 255 SW 859, 860 [quot:Cyc)]; 
Sweeny v. Com., 118 Ky. 912, 82 SW 
639, 26 KyL 877. 

[a] VWouchers.—A mere written 
order of the governor and adjutant 
general to the auditor to draw his 
warrant upon the military fund was 
insufficient as a voucher to authorize 
the auditor to issue his warrant in 
favor of the captain of a state mili- 
tary company under the acts of 1881 
and’ 1883, in the absence of any show- 
ing as to the character of the ex- 
penditures or on what account the 
warrant was to be drawn. Peo. v. 
Swigert, 107 Ill. 494. 


of the expenses incident to enrolling, 
organizing or sustaining a state mili- 
tia should be borne by any county per 
se, but that the state at large should 
bear the same.” State v. Ryland, 14 
Nev. 46, 49. (2) It was therefore 
held that the compensation of the 
county assessor for preparing the 
roll of persons subject to militia duty 
was a state and not a county charge. 
State v. Ryland, supra. 
statute (Military L. § : 
§ 646]) it was made the duty of the 
board of county commissioners to 
provide an armory for volunteer or- 
ganized military companies within the 
county. State v. Ross, 20 Nev. 61, 14 
P 827. See also infra § 77 text and 
note 10 [a]. 3 

98. See cases infra this note. 

[a] Continuing appropriations for 
the militia have been made in some 
states. Jeffreys v. Huston, 23 Ida. 
372, 129 P 1065. 

{b] Payment in advance.—(1) Un- 
der the National Guard Act of March 
9, 1869 § 36, it was held that 
amounts intended for the annual up- 
keep of militia organizations were 
payable on the first day of April in 
each year although an organization 
benefited might not then have been 
so organized as to be entitled to the 
benefit of the act for the whole of the 
preceding year. State v. Anderson, 52 
N. J. L. 150, 18 A 584. (2) The duty 
of the comptroller to pay was en- 
forced by mandamus. State v. An- 
derson, supra. 

[c] Necessary expense of govern- 
ment.—Appropriations of state funds 
for the support of the organized mili- 
tia have been upheld as for a neces- 
sary expense of the government. 
State v. Moore, 76 Ark. 197, 88 SW 
881, 70 LRA 671. 

{d] The signature of commanding 
officers and approval by the adjutant 
general were held to constitute a 
statutory condition precedent to the 
payment of certain expenses out of 
an appropriation for “necessary inci- 


694 [40 6. J.] 


pense of quartering or maintaining state troops 
stationed within their respective boundaries.®® 
laws have been upheld where special benefits ac- 
crued from the presence of the troops in the politi- 
Some statutes have made 
the expense of the maintenance of the militia within 
a county a charge on the county in the first in- 
stance and have provided that the amount paid 


eal division involved.! 


should be refunded by the state.? 


[§ 76] B. Federal Aid Generally. Congress has 
made provision for the use of federal funds for the 
payment of certain expenses of organizations in the 
several states, territories, and the District of Colum- 
bia, which have become part of the organized mili- 
tia or National Guard of the United States;? but 
the right of any state to enjoy such pecuniary aid 
depends upon its compliance with the requirements 
imposed by the federal statutes and with the regula- 
National Defense 
Act provides generally for the division of the 
amount appropriated for the National Guard among 


tions issued thereunder. The 


the several states and territories in 


dental expenses of duly-organized 
militia organizations.” State v. Bur- 
dick, ’3 ‘Wyo. 588, 590, 28 P 146. 

{e] Funds not available.—When 
all money appropriated fOr the pay- 
ment of claims for property taken 
for use of the militia was expended, 
the state auditor could not be com- 
pelled by mandamus to draw a war- 
‘rant for an additional claim. Clay- 
ton v. Berry, 27 Ark. 129. 

99. See statutory provisions; and 
Bryant_v. Palmer, 152 N, Y. 412, 46 
NE 851; also.infra § 80. 

fa] Preparing roll of persons su)- 
ject to militia duty.—The compensa- 
tion of the city assessor of the city 
of St. Paul, fixed by the common 
council in pursuance of L. (1865) c 
79, included compensation for making 
and returning the list of persons 
liable to be enrolled for militia duty, 
which was made one of the assessor’s 
duties by L. (1865) ¢ 51. 
v. St. Paul, 14 Minn.:-420. 

{b] Military fund in hands of 
county treasury.—%In Pennsylvania 
(1) certain orders against a fund cre- 
ated under early statutes have been 
considered and held insufficient. Jef- 
ferson County v. Shannon, 61 Pa. 221. 
(2) The county treasurer was the 
custodian of such fund and _ the 
county commissioners had no author- 
ity to draw upon, or in any manner 
control, the fund. Wyoming County 
v. Bardwell, 84 Pa. 104. 

Armories see infra § 77. 

Lye ae in active service see infra 


1. Hodgdon v. Haverhill, 193 Mass. 
406, 79 NE 830; Bryant y. Palmer, 
152 N. Y. 412, 46 NE 851. 

[a] Constitutional provision as to 
appropriation for maintenance. — A 
constitutional provision that the leg- 
islature shall make sufficient appro- 
priations for the maintenance of the 
militia does not make the entire ex- 
pense of the militia -a general state 
charge, payable out of the state 
treasury, and does not operate as a 
prohibition against enacting any gen- 
eral laws imposing upon counties and 
cities the expense of maintaining 
armories within their jurisdiction. 
Bryant v. Palmer, 152 N. Y. 412, 46 
NE 851. 


2. Peo. v. San Joaquin County, 28 
Cal. 228. : 
3. Act Juney3, 1996/(39" UU; SS. St: 


at L. 199 c 134 § 67), as amended 
by Act Sept. 22, 1922 (42 U. S. St. 
at Li 1033) Go 423s Ss) and nira 
§§ 78, 79. 
_ [a] Annual appropriations there- 
for are’ smade™ by eongsress.” WU S) 
Military L. (1921) p 1256. } 

[b] The National Guard regula- 


McClung |" 


.tions contain references, to stattites 


MILITIA 


Such 


Columbia.’ 


charges against 


accordance with 


dealing with appropriations. Nat. G. 
Reg. No. 50 pars 1-11 (June 13, 1925). 

{c] Target ranges.—Appropriation 
“for general expenses, equipment, and 
instructions, National Guard, 1923,” 
was not available for the purchase of 
land to be used as target ranges for 
the National Guard. 2 Comptroller- 
Gen. p 558. 

{d] Act Jan. 21, 1903.—Independ- 
ent military organizations which were 
not a part of the active organized 
militia of a state or territory were 
not entitled to the participation in 
any of the benefits conferred by the 
Militia Law of Jan. 21, 1903, except 
as to the privileges specially men- 
tioned in § 3 of the act cited. War 
Dept. Dec., July 31, 1905, 

4 Act June 3, 1916 (39 U.S. St. 
at L. 212 ¢c 134 § 116); State v. State 


Industrial Commn., 186 Wis. 1, 202 
NW 191. 

6s) Act June’ 3, 1916 (39° Uses est. 
ati. A99"eR1340§ 67). 


The National Guard reguia- 
tions contain provisions relative to 
apportionment of funds. Nat.. G. 
Reg. No. 50 pars 12-17 (June 13, 
1925). 

6.' Act June:3, U9ie (394 U 8. St, 
at-L. 199'¢ 134°§ 67). 

7. Act June’ 3, 1916 (389 Us Sst. 
at L. 199 c 184 § 67), as amended by 
Act Sept. 22, Us eSynsnerat 


[a] 


8. 

(July 20, 1925). 

9. Nat. G. Reg. No. 87 par 33 (July 
16, 1924). 

{a] Where a state has provided by 
statute a complete procedure for the 
service of all process issued by 
courts-martial of the National Guard 
of that state, it is the duty of the 
state officers, and not federal officers, 
to perform such services, and the 
federal appropriation for salaries, 
fees, and expenses of United States 
marshals is not available for ex- 
penses of a United States marshal 
incurred in serving such process in 
that state. 3 Comptroller-Gen. Dec. 
288 [Dig. Op. Judge Advocate-Gen. 
(1923) p 77]. 

10. See statutory provisions; 
cases infra this note. 

fa] In Nevada (1) a statute 
which formerly placed the expense 


and 


‘of maintaining armories on the state 


(State v. La Grave, 22 Nev. 417, 41 
P 115) (2) was repealed (State v. 
Nye, 23 Nev. 99; 42 P 866): 
[b] Reimbursement. — (1) Under 
some statutes the political division, 
although obliged to provide the 
armory in the first instance, was en- 
titled to reimbursement out of a 
brigade fund. Pittsburgh v. Biggart, 
85 Pa.’425: (2) Under another statute 


Expenses of courts-martial. 
been made for the payment from federal funds of 
the expenses of courts-martial of the National Guard 
not in the service of the United States.® 

[§ 77] C. Armories.. Under some statutes the cost 
of providing’® or maintaining't armories for the 
several organizations of the organized militia or Na- 
tional Guard is placed on political divisions of the 
state in which the armories are maintained, or such 
divisions are authorized to apply their funds to such 
‘purposes;!2 notwithstanding a constitutional pro- 
vision that taxes shall be equalized and uniform 


440 


the number of enlisted men in active service,’ and 
for an allotment to the District of Columbia as the 
president may prescribe;* and also makes provision 
for the deduction of certain expenses trom the 
eross sum appropriated, rather than from -the 
share of any state or territory, or the District of 


Expenses of the naval militia are not proper 


militia bureau funds.® é 
No provision has 


a county was entitled to credit for 
the amount expended in providing an 
armory, in its accounts with the 
state treasurer. Peo. v. San Joaquin 
County, 28 Cal. 228. 

11. See statutory provisions; and 
Bryant v. Palmer, 152 N. Y. 412, 46 
NE 851 [aff 15 App. Div. 86, 44 NYS 
301]; Moriarty v. New York, 142 App. 
Dive Tl, lait NYS be 4: 

[a] Compensation of armorers.— 
(1) Const. (1894) art 11 §..3, provid- 
ing that it shall be the duty of the 
legislature to make sufficient appro- 
priations for the maintenance of the 
militia was not intended to make the 
entire expense of the militia a state 
charge; and Military Code § 171, as 
amended by L. (1896) c 953, making 
the compensation of certain armorers 
and others a county charge, was not 
in violation of such provision. Bry- 
ant v. Palmer, 152 N. Y. 412, 46 NE 
851. (2) The certificate of the com- 
manding officer as to the amount due 
an armorer, made under the author- 
ity conferred by Military Code (1870) 
§ 127, was conclusive as to the board 
of supervisors of the county in which 
the armory was situated, and nothing 
remained for them to do but to pay 
the amount fixed by the certificate. 
Peo. v. Cayuga County, 9 Hun (N. Y.) 


{b] Emergency repairs. — Under 
Military Code (L. [1898] ¢ 212) § 134, 
and Greater New York Charter (L. 
[1901] c 466) § 1565, where the 
armory board approved bills’ for 
emergency repairs on an armory in 
the city of New York, ordered .by the 
secretary of the board to an amount 
less than one thousand dollars, and 
certified the bills therefor, which 
were also approved by the president 
of the board of aldermen, the ap- 
proval of the board was a ratifica- 
tion of the act of the secretary in 
ordering the repairs as. emergency 
work, and a determination that the 
work was of that character, by 
which, in the absence of bad faith, 
the city was bound, and for which 
the city was liable to pay, there be- 
ing money on hand in the appropria- 
ticn to meet the same. Moriarty v. 
New York, 142 App. Div. 717, 127 
NYS 624. [rev .117> NYS .884, .69 
Mise. 204, 110 NYS 842]. 

12. Hodgdon v. Haverhill, 193 
Mass. 406, 79 NE 830; State v. Rogers, 
93 Minn. 55, 100 NW 659; Rankin v. 
Yoran, 72 Or. 224, 143 P 894; State v. 
Burch, 119 Wash. 1, 204 P 785. 

[a] A statute authorizing the is- 
sue of bonds by cities for the purpose 
of providing armories for the Na- 
tional Guard has been upheld. State 
v. Rogers, 93 Minn. 55,'100 NW 659; 
Rankin v.:Yoran, 72 Or,.224, 143 P 894. 


*- Fordater cases, developments and changes in the law see cumulative Annotations, same title, page and note number,,, 


§§ 77-79] 


throughout the state.1* But under other statutes 
or constitutions it has been held that such charges 
must be borne by the state.'* However, even in 
a state in which the power of the legislature to 
impose on a political division the duty of maintain- 
ing an armory where merely incidental advantages 
result. to such division, is denied, it has been held 
that a municipality may donate a site for an armory 
where part of the building is to be used for munici- 
pal purposes. In some “jurisdictions, while it has 
been held that the legislature has no authority to 
enact a general statute which requires counties 
to provide armories for the state militia and which 
makes no provision for a special fund from which 
the expense may be met,!® a local and special stat- 
ute authorizing a county to issue bonds and to levy 
a tax to cover the expense of providing an armory, 
if duly approved by the qualified voters, has been 
upheld.17 

Insurance. Under some statutes the amount re- 
quired for the insurance of armories should be paid 
out of the general appropriation at the disposal of 
the state armory board.1® 

Conditions precedent to liability for expenses 
of providing and maintaining. In order to render 
a political division of the state liable for the ex- 
pense of providing and maintaining armories there 
must be a compliance with the conditions or re- 
quirements of applicable statutes.1° A county is 


AG, oryant vs) Palmer 1b2—-Nis Y. 
412, 46 ND 851; Aer pees v. Yoran, 72 


Oriy224.5 143) P. mem]; 
14. Com. v. Snarks,, 201 Kyur5,, 255) CN. VY.) +5835 
SW 859; Knapp v. Kansas City, 48 


Mo. A. 485; Hubbard y. Fitzsimmons, 
57 Oh. St. 436, 49 NE 477; Wilder v. 
Daniels, 53 Oh. St. 658, 44 NE 1150; 
Witt v. Madigan, 24 Oh. Cir. Ct. 263; 
State v. Kreighbaum, 9 Oh. Cir. Ct. 
619, 6 Oh. Cir. Dee. 654; Daniel v.| 732. 

Columbus, 8 Oh. Cir. Ct. 642, 4 Oh. [b] 
Cir, Dec. 293; State v. Brinkman, 7 
Ohp Cir--Ct. 165, 3. Oh, ‘Cir. Dec.) 710: 
See State v. Nye, 23 Nev. 99, 42 P 
866 (as to the validity of a repealed 
statute purporting to impose liability 
on counties); State v. Cleveland, 4 
Oh. Dec. (Reprint) 107, 1 ClevLRep 
31 (the state could not recover from 
a city an amount alleged to have been 
paid as rent of an armory by a mili- 
tary organization located in such 
eity). But see Jefferson County Fis- 
eal Ct. v. Pflanz, 127 Ky. 8, 104 SW 
1002 (where the court held the county 
liable for certain expenses in con- 
nection with the maintenance of an 
armory building, without, however, 
passing on the “constitutionality of 
the statutes involved); Wilson v. 
Cincinnati, 10 Oh. Dec. (Reprint) 123, 
19 CineLBul 10 (where a city was 
held liable for the rent of an armory). 

[a] Approval by county judge.— 


[a] Renting 


York; 4 


12:-PP732 
Repairs 


375, 
{e] 
(L. [1898] ¢ 212 


euring 


coal to armories. 


well as_ to 
Consol. 


(1924) p 
20. 


company, 


MILITIA 


Div. 454, 94 NYS 


710; Ford v. New [a] 
York, 4 Hun 587 


[aff 68 N. Y. 640 
Fallon v. New York, 4 Hun 
Vincent v. 

County, 24 Or. 375,012. P 7323 
or taking 
Ford v. New York, 4 Hun 587 [aff 
63 N. Y. 640 mem]; 
Hun (N. Y.) 583; Vincent v. 
Umatilla County, 


Compensation of armorer.— 
Vincent v. Umatilla County, 


and 
The. provision of the Military Code 


by L. [1901]-e 318) relating to pro- 
the making of emergency re- 
pairs to armories in the city of New 
York, did not apply to furnishing 


106 App. Div. 454, 94 NYS. 710. 
The present military law makes the 
emergency provisions applicable to 
furnishing supplies to armories 
making 
L. § 183, as amended by. L. 
(1921) p 1863 ¢ 588 § 88, 
182 c 114 § 20. 
State v. Ross, 20 


* Oath.—A voluntary military 
the officers and members 
of which failed to take the oath of 
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not obliged to pay the rent of an armory for an 
organization whose members have not taken the 
steps necessary to make it a legal military organi- 
zation.?° 

[§ 78] D. Arms, Equipments, and Other Supplies. 
Congress has made provision for supplying the Na- 
tional Guard with arms, uniforms, and other equip- 
ment,** for procuring materials necessary for the 
maintenance and protection of animals,?? and also 
for employing competent help for the care of ani- 
mals and other property.?? Some state statutes also 
provide for the purchase of certain supplies.?* 
Where the question under discussion was as to the 


_ liability for certain charges or expenses as between 


the state and its political divisions it was said that 
the expense of equipment was a charge on the 
state,2> but there is authority for the view that a 
municipality was authorized to provide funds with 
which to purchase uniforms and equipment for. 
home guards organized pursuant to statutory au- 
thority during the recent great war.?® 

[§ 79] EH. Training.2’7 Provision is sometimes 
made for the use of state funds for the payment 
of officers and enlisted men while in encampments 
or during maneuvers.?5 

Federal provision. Congress has made provision 
looking to the application of federal funds to the 
expense of training the National Guard, including 
pay and allowances to officers and enlisted men,?? 
Removal by state from place 
provided.—A state is not entitled to 
reimbursement for the expense of 
forage for animals removed by the 
state for its own purpose from the 
place where the United States had 
made provision for forage, .where 


neither statute nor regulation. makes 
provision therefor. 2 Caqmptrolier- 


Umatilla 
lease.— 


Fallon v. New 


14 Or. 375, 12 BP} Gen. Dec. p 805. 
23. Act June 3, 1916 (39. U. S. St. 
at L. 205 c 134 .§ 90), as amended by 


14 Or.} Act June a 1920 (41 -U. S: St.yat. 0, 


759 ¢c 227 § 46); Act March 1, 1922 


supplies. — (1) | (42 U. S. St. at L. 401 c 90); and Act 
June 6, 1924 (43 U. S. St. at L. 471 

134, as amended|ec 275 § 5). 
[a] National Guard regulations 


contain provisions as to the compen- 


sation of caretakers. Nat. G. Reg. 
No. 79 (June 138, 1925). 
Lewis v. New York, 24 See statutory provisions, 
(2) 25. Chicago v. Chicago League 


Ball Club, 196 Ill. 54, 68 NE 695, 89 
AmSR 243. To same effect Claflin 
v. Hopkinton, 4 Gray (Mass.) 502. 
26. Opinion of Comptroller, 13 St. 
Dept. Rep. (N. Y.) 479. : 
27. Right of members of militia 
to compensation. see supra §§ 40, 51. 
28. See statutory provisions; and 
State v. Carter, (Wyo.) 226 P.’690. 
[a] Appropriation out of which 
payable.—(1) A statute (L. [1923] 
ce 108) appropriating a sum for pay- 


repairss': JNatY¥; 
and L. 
Nev. 61, 14 


Because Act (1916) ec 43 § 10 Becaiaed 
that application for organization of a 
militia company was required to be 
approved by a county judge, the 
county through him did not thereby 
obligate itself to perform the statu- 
tory requirement as to the construc- 
tion of an armory upon his approval, 
as such a construction of the stat- 
ute would substitute the county judge 
as a fiscal court in violation of the 
state constitution. Com. v. Sparks, 
201 Ky. 5, 255 SW 859. 

15. State v. Turner, 93 Oh. St. 379, 
113 NE 327. 
» [a] MTlustration.—Use for drilling 
the police and firemen and for an 
auditorium suitable for civic pur- 
poses. State v. Turner, 93 Oh. St. 
379, 113 NE 327. 

16. State vy. Dickenson, 44 Fla. 623, 
33 S 514, 60 LRA 539. 

17. Jordan v. 
Fla. 48, 66S 298. 

18. In re State Armory Bd., 33 Pa. 
€o,. 144. 

19. ‘Lewis. V.. New -Yorky.106. App, 


Duval County, 68 


allegiance prescribed by the statute 
(L. [1887] p 102 § 2), was not entitled 
to an allowance of the rent for its 
armory out of the general fund of 
the county, under a statute providing 
that the county commissioners shall 
provide armories for volunteer or- 
ganized military companies. State v. 
Ross, 20 Nev. 61, 14 P 827. 

21... Act June. 3, 1916-(39,. Ue S.St. 
at L. 203 c 134 § 83). 

[a] Appropriations for the supply 
of the National Guard are made regu- 
larly in acts for the support of the 
army. U.S. Military L. § 2603. 

{b] Provisions as to expenses in 
cennection with inspection and repair 
of ordnance material are contained in 
National Guard regulations. Nat. G. 
Reg. No. 76 par 12 (May 15, 1925). 

22. Act June, 3, 1916 (39 Ag, Ss. St. 
at L. 205 c 134 § 90), as amended by 
Act June 4, 1920 (41 U. S. St. at L. 
159 ce (227 § 46); Act March 1, 1922 
(42 nUEcSs ISt cate Lev40L ¢ 90); and 
Act June 6, 1924 ie U. S.St.at_L. 
4U1 ¢ 275.8 5). 


: 


ment of members of the National 
Guard in the federal service had no 
application where such members were 
on duty in encampments for training 
purposes. State v. Carter, (Wyo.) 
226 P 690. (2) An appropriation for 
militia contingent by General Appro- 
priation .Act (lL. [19238]. c,115 § 9), 
was available for payment of salaries 
of officers and enlisted men of the 
National Guard for services during 
an encampment, under Const. art 3 
§ 34, requiring general appropriation 
bills to embrace nothing but appro- 
priations for ‘ordinary expenses” of 
legislative, executive, and judicial 
departments, interest on public debt, 
and for public schools. State v. 
Carter, supra. ; 

29. Act June 3, 1924 (43 U. S. St. 
at L. 865 c 244 § 6);..Act, May 31, 
1924 (43 U. S. St: at L. aoe 1G 22% 
§.4); Act March 4, 1923 (42 U. S. St. 
Shee 1b 1507 .¢ 281 *§ 1); Act June 4, 
+920,-(41 U.S. St. at L. 782 c 387 
§ 44), as amended by Act Sept. 22, 
1922 -¢42 U.S: St. at L,,1034;e¢ 423 
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and has provided for the. manner and time of dis- 
bursing the federal funds set aside for the purpose 
of paying the members of the National Guard.*° 
Various federal statutes have been enacted validat- 


ing payments theretofore made to 
National Guard.*? 
[§ 80] F. Actual Service. 


S74)s tAct June 3, 1916 (39 -U. S. St. 
at L. 209 ¢ 134 § 109), as amended 
by Act June 4, 1920 (41 U. S. St. at 
Lass 6 227968 47), and Act. June. 3, 
1924 (48 U.S. St. at L. 364 c 244 § 3); 
Act June 3 POLE. COW We SSerSitat Las 
209 ¢ 134 § 110), as amended by Act 
June 4, 1920 (41 U. S. St. at L. 784 
@ 227. § 48),-and Act June 6, 1924 (48 
Wrst. ac Weeki Co 2b § Ws Act 
June “3, 1916 (39 U. S. St. at L. 206 
Gy URE SS OE yee RISD Ys 

[a] State encampment ordered by 
governor.—The rule has been laid 
down that organizations of the Na- 
tional Guard in the active service of 
the state for state purposes as the 
local military force who without ref- 
erence to the requirements of the 
National Guard regulations are as- 
sembled by order of the governor of 
the state in a camp and given field 
training similar to the training pro- 
vided at encampments held pursuant 
to National Defense Act § 94 (39 
GU. S2tSt. at Li 2067 ¢ 134). are. not 
attending an encampment under § 94 
nor a camp of instruction under § 97 
of the National Defense Act, and 
neither payment of the personnel 
of such organizations nor reimburse- 
ment of the state for the incidental 
expenses ‘of the camp is authorized 
from federal funds. 2 Comptroller- 
Gen. Dec. p 340 [Dig. Op. Judge Ad- 
vocate-Gen. (1922) p 99]. 

{b] Loss of right to compensa- 
tion.—Fact that an organization has 
held a less number of drills or had 
a less number of days’ training, than 
as provided for by National Defense 
Act § 92 does not of itself prevent 
the organization from receiving com- 
pensation under act. 24 Comptroller 
Dec. p 68. 

[c] Certification of pay roll.—In 
the District of Columbia _ payrolls 
may be certified by an officer duly 
designated to command militia in the 
absence of the commanding general 
in federal service. 23 Comptroller 
Deco p' 131. 

{d] Claims for damages to private 
property caused by firing of guns by 
National Guard troops at army forts 
are not payable out of appropriations 
in aid of the National Guard. 4 
Comptroller-Gen. Dec. p 145 [Dig. 
Op. Judge Advocate-Gen. (Jan.-Dec. 
1924) p 51]. 

[e] Act Jan, 21, 1903 (32 U. Si. St. 
at L. 775 c 196).—(1) The funds made 
available under § 14 for the payment, 
subsistence, and transportation of 
such of the organized militia as may 
engage in actual field or camp service 
for instruction, were disbursed upon 
the order of the governor of the 
state; and the character and the 
amount of instruction, and the man- 
ner in which it should be imparted 
to the troops, were matters which 
rested within the sound discretion 
of the governor, and were fully sub- 
ject to his control. If the camps 
were so established and conducted as 
to accomplish some collateral pur- 
pose, it was a matter with which the 
war department had no concern, so 
long as the proper military instruc- 
tion was imparted to the troops so 
engaged. War Dept. Dec. Sept. 1, 


The rule has been laid 
down that the cost of maintaining the militia while 
in active service in aid of the civil authorities,*’ 
including the pay and subsistence of the members 
of the miltia,** 1s a charge against the state. 
statutes make the expense a state charge where the 
militia is called out in aid of the civil authorities 
by the governor acting in pursuance of his disere- 


MILITIA 


members of the 
is lable for the 


the 
Some 


not be paid for 


1905. (2) The act provided that the 
militia shall consist of every able- 
bodied male citizen of the respective 
states and territories who is more 
than eighteen and less than forty-five 
years of age. A body composed of 
youths between the ages of fifteen 
and eighteen was obviously not a 
body of militia and its being organ- 
ized and uniformed by or in a state 
could not make it so; and such a 
body was therefore not entitled to 
receive the benefits provided for by 
Militia L. § 14 for participation in 
a camp of instruction. War Dept. 
Dec,., Dee. 8, 1905. (3) The use of 
the militia by the governor of a state 
in aid of the civil authorities was not 
construed by the department as com- 
ing within the terms of the Militia 


Law; neither did the law provide 
for allowances to small. details 
attending the rifle-range camp 
at intervals. The target prac- 
tice which would come within 
the scope of “camp _ service for 
instruction’? was on a broader scale, 


embracing competitive or general tar- 
get practice in connection with 
camps. War Dept. Dec., Jan. 30, 1904. 
(4) Ammunition for instruction and 
target practice might be furnished 
free to militia encamped at military 
posts; but if, on the other hand, it 
was to be fired away in maneuvers, 
although some incidental instruction 
might thereby be imparted, there was 
clearly no instruction in target prac- 
tice, and the free issue of ammuni- 
tion for such purpose would not fall 
within the scope of § 21 of the act. 
War Dept. Dec., June 17, 1904. (5) 
An encampment of selected members 
of the organized militia of a state 
for the purpose of engaging in rifle 
practice, under orders of a governor 
of a state or territory, was ‘actual 
field or camp service for instruction” 
within the meaning of § 14 of the act. 
War Dept. Dec., Aug. 238, 1905. (6) 
Officers attending a school of instruc- 
tion under orders from the governor 
of the state were not considered as 
engaged in “actual camp or field serv- 
ice,’ and their expenses cannot be 
paid under § 14. War Dept. Dec., 
Jan. 18, 1904. (7) It was within the 
discretion of the governor of a state 
or territory to determine what por- 
tion of its organized militia “shall 
engage in actual field or camp serv- 
ice for instruction,” and funds ac- 
cruing to such state or territory, in 
the operation of Militia L. § 14, could 
properly be used in defraying the 
expenses of Such a camp. War Dept. 
Dec:, May 2, “1905. (8) Section 14 
contained no restrictions as to the 
place where the actual field or camp 
service for instruction should take 
place, that being an incident of such 
service which was within the discre- 
tion of the governor of the state 
or ie geo War Dept. Dec., Dec. 


22, 

ath ee June 3, 1916 (39 U. S. St. 
at Lh. °209' (e¢ 134 § 110), amended by 
AetsSept. 22," W922" (42% WienSuiStweat 
L. 1082 ¢ 423 § 6); Act June 8, 1916 
@oPU Sa Stateline 20a meas § 98). 

81. Act Febr. 28, 1925 (48 U.S. St. 
atl, L075 ¢ 370 § 1); Act June 3, 


Liability of state or United States. 
States is not liable for the payment of persons who 
are not in the organized service of the state or of 
federal governments? 
Guard is called out by the state authorities to pro- 
tect railroads and factories which are instrumentali- 
ties of the federal government, such service may 
out of federal funds,** unless con- 


, [$§ 79-80 


tionary power,** this including, of course, the ex- 
pense of compensation and subsistence of the mem- 
bers of the militia.%® 
the militia is called out on the order or request 
of local authorities, the political division concerned 


Under some statutes, where 


expense involved.*® 


The United 


Where the National 


1924 “(438 UW. Si. St. ‘at lay 8655 ¢ 1244 
§§ 6, 7); Act March 4, 1923 (42 U. S. 
St..atul., Vb07 e280 $61, 2,-4.5): 

32. Chicago v. Chicago League 
Ball Club, 196 Ill. 54, 63 NE 695, 89 
AmSR 243; Haley v. Cochran, 102 
SW 8b2, 31° Kyl, 505; (Chapin owe 
Ferry, 3 Wash. 386, 28 P 754, 15 LRA 


116. 

63., Haley ‘v:. Cochran, 102): -SWw 
852, 31 KyL 505; Sweeney v. Com., 
118 Ky. 912, 82 SW 639, 26 KyL 
877. 

{a] Fund from which payable.— 
The right to payment out of the 
general fund in the treasury has 
been recognized. Sweeney v. Com., 
118 Ky. 912, 82 SW 6389, 26 KyL. 877. 

34 Prime v. McCarthy, 92 Iowa 
569, 61 NW 220; Worth v. Craven 
County, 118 N. ron 112, 24 SE 778. 

[a]. Fund from which payable.— 
Under some statutes it has been 
held that this expense could be paid 
out of the general fund in the treas- 
ury under the general appropriation 
for the payment of expenses not 
otherwise provided for. Prime v. 
McCarthy, 92 Iowa 569, 61 NW 220. 


35. Prime v. McCarthy, supra. 
36. Rushton v. State, 75 Fla. 422, 
78 S: 345; 4 Prime: we) McCarthy, $2 


Iowa 569, 61 NW 220; Auditor-Gen. 
v. Bay County, 106 Mich. 662, 64 NW 
570; Peo. vi Bard, 209 N. ¥. 804, 103 
NE 140. 

{a] The validity of statutes im- 
posing liability on TolMilaa: divisions 
of the state has been recognized. 
Rushton vy. State, 75 Fla. 422, 78 S 
345; Auditor-Gen. v. Bay County, 106 
Mich. 662, 64 NW 570. 

[b] The granting of a peremptory 
writ of mandamus to compel a county 
treasurer to execute a certificate of 
indebtedness to provide for the pay- 
ment of compensation has been up- 


held. Peow vii Bards 209eN4 Y. 18045 
103 NE 140. 

[c] Im Canada (1) the present 
statute provides that all the ex- 


penses and costs by reason of the 
calling out of the militia in aid of 
the civil power shall be paid to his 
majesty by the province of which 
the attorney-general made the requi- 
sition requiring the calling out of 
the militia. 14 & 15 Geo. Vc 57 § 89. 


(2) Liability and recovery under 
earlier statutes see Atty.-Gen. v. Syd- 
ney, 49 Can. S. C. 148,°16 DomLR 
726 [allowing app 46 N. S. 527, 9 


DomLR 282, 12 HastLR 448]; Crewe- 
Read v. Cape Breton, 14 Can. S. G 
8; Rex v. Sault Ste. Marie, 1 OntWN 
1144, 16 OntWR 871; In re Cape 
Breton Co., 11 N. S. 410. 

Bee awest WVMireinia ve UseSa45: Ct. 
1 


[a] Rule applied where the state 
of West Virginia claimed certain 
amounts covering claims by _ indi- 
viduals who at most were members 
of the home guard during the Civil 
War and were never enrolled as en- 
listed men by the state. West Vir- 
ginia yews tote Clb 16s 

Liability for expense of militia in 
service of United States generally 
see Army and Navy § 48. 

38. Dig. Op. Judge Advocate-Gen. 
(1912-1917) p 676. 


a Ea a RS 
Fer later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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§§ 80-83] 


gress makes provision for reimbursing the state for 
the resulting benefit to the United States.°® After 
mobilization and pending mustering into the federal 
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service the expense of transportation, maintenance, 
equipment, pay of troops, etc., may under some stat- 
utes be met in the first instance by the state.*° 


XIV. MILITARY COURTS?! 


[§ 81] A. In General. Violations of military 
laws or regulations are now generally dealt with 
by military courts.*? 

Classification. The military courts now generally 
recognized are courts of inquiry*® and courts-mar- 
tial.44 In some jurisdictions delinquency courts 
have existed.*® 

Assessment of fines. Provision has frequently 
been made for the assessment by military courts of 
fines for military offenses*® and for the collection 
of such fines by the sheriff or other designated of- 
ficer.4” 

Review.*® While there is authority for the view 
that certiorari to a military tribunal does not lie,*® 
it has also been held that the judicial determina- 
tions of military tribunals of the militia are subject 
to review by certiorari.°° 

[§ 82] B. Courts of Inquiry.®' Provision is. some- 
times made by statute for courts of inquiry.®? Un- 
der some statutes these courts may be irdeted to 
examine into the nature of any transaction of, or 


accusation or imputation against, any officer or sol- 
dier.°* The court of inquiry is to the militia what 
the grand jury is to the court for the trial of erim- 
inal cases.°* Under some statutes a court of in- 
quiry may take evidence,*® make findings of fact,5¢ 
and, when required, may express an opinion upon 
such findings.®’ Under some early statutes a court 
known as a court of inquiry was the proper tri- 
bunal for assessing fines, or for the trial of pri- 
vates of the militia not in actual service,®® and 
also for the determination of the question as to 
whether a captain had been properly elected and 
commissioned.®® 

[§ 83] C. Courts-Martial®°—1. In General. The 
National Defense Act provides for a system of 
courts-martial for the National Guard not in the 
service of the United States.°! This system has been 
adopted in substance by practically all the states,°? 
and except to the extent that the laws of a par- 
ticular state are contrary to, or inconsistent with, 
the provisions of the National Defense <Act,®* the 


39. Dig. ens rete Adyvocate-Gen. | Court-martial see infra § 106. navy see Army and Navy §§ 127-134. 
(1912- 1917) p Court of inquiry see infra § 82. 52. See statutory provisions; and 
40. In re > tonal Guard Ex- 47. State v. McClane, 2 Blackf.| Peo. v. Hoffman, 166 N,. Y. 462, 60 
penses, 20 Pa. Co. 558, ye (Ind.) 192; Whitaker v. Wheeler, 4| NE 187, 54 LRA 597. 
“While I believe this to be author-|B. Mon. (Ky.) 96; Hnglish_v. Com., 53. Peo. v. Hoffman, supra. 
ized by the Act of Assembly above|6 Dana (Ky.) 234; Stith v. Lansdale, 54. In re Contested Election, 32 
referred to, I do not desire to be] 2 J. J. Marsh. (Ky.) 152; Taylor v.|S. C. L. 190. 
understood that, where such mobiliza-| Burriss, Litt. Sel. Cas. (Ky.) 183; 55. Peo. v. Hoffman, 166 N. Y, 
tion of the troops is prompted by an| Hickman y. Hall, 5 Litt. (Ky.) 338;] 462, 60 NE 187, 54 LRA 597. 
order from the President of the] Bell v. Allen, 2 A. K. Marsh. (Ky.) 56. Peo. v. Hoffman, supra. 
United States, the commonwealth|117; Worth v. Peck, 7 Pa. 268 57. Peo. v. Hoffman, supra.. 


would not have a claim against the [a] 
general government for a re- -imburse- 


ment of all its expenses.” In re Na- 


Liability of officer and sure- 
ties.— (1) The sheriff or other desig- 
nated officer, and his sureties, 


58. Meade v. Deputy Marshal, 16 
BE Caste Nos Ooze le Brockwioaae 


were| Slade v. Minor, 22 F. Cas. No. 12,937, 


tional Guard Expenses, supra. 

{a] Determination as to amount.— 
(1) The state military board may 
exercise a reasonable discretion in 
passing upon the question of what is 
properly included in the expense of 
mobilization of the National Guard 
for federal service. In re National 
Guard Expenses, 9 Pa. Dist. 79. (2) 
This includes claims for damage to 
property. In re National Guard Ex- 
penses, supra. 

41. Military courts in army or 
navy see Army and Navy §§ 127-214. 

42. Conn.—Lovumis v. Simons, 2 
Root 454. 

Minn.—State v. Wagener, 74 Minn. 
518, 77 NW 424, 73 AmSR 369, 42 
LRA 749. 

N. Y.—Peo. v. Daniell, 50 N. Y. 274. 

N. D.—State v. Peake, 22 N. D. 457, 
135 NW 197, 201, 40 LRANS 354 
[quot Cyc]. 

Pa.—Byers v. Com., 42 Pa. 89. 

Vt.—Mower v. Allen, 1 D. Chipm. 381. 

Actions to recover penalties see 
supra § 67. 

Criminal prosecution see supra § 67. 


43. See infra § 82 

44. See infra §§ 83-112. 

45. See infra § 113. 

46. See statutory provisions; and 


Levelling vy. Leavell, 2 Blackf. (Ind.) 
168; English v. Com., 6 Dana (Ky.) 
234; State v. Atkinson, OPIN) Sper 20a 
State v. Kirby, 6 N. J. L. 143; Worth 
v. Peck, 7 Pa. 268. See State v. Davis, 
4N. J. L. 358. 

[a] Form of assessment.—There 
was an assessment of militia fines, in 
1825, against “persons conscientiously 
scrupulous of bearing arms, ” another 
in 1826, and another in 1827. It was 
held that these fines could not be 
collected by means of one list includ- 
-ing them all, but that there should 
be a distinct list for each assessment. 
State v. Leavell, 3 Blackf. (Ind.) 117, 
121. 

Assessment of fine by: 
Commanding officer of company see 

supra § 67. 


liable for defaults in connection with 
the collection of fines. State v. Mc- 
Clane, 2 Blackf. (Ind.) 192; English 
v. Com,\6 Dana (Ky.) (234; Com: v. 
Pearcey le Lost On. WGI Ya) okie 
Poague v. Culver, 5 Litt. (Ky.) 132. 
(2) Some statutes required that a 
proceeding by motion against a col- 
lector of fines should be prosecuted 
in the name of the regimental pay- 


master. Boyle v. Com., Mon. 
Se ) 1. See Tull v. Geohagen, 3 
J. Marsh. (Ky.) 377 (summary 


a oe as, against collector of fines was 
not permissible under earlier stat- 
ute). (3) In a proceeding by motion 
against a collector of fines, a judg- 
ment against the collector and his 
surety jointly was erroneous under 
some statutes. Boyle v. Com., supra. 
(4) A paymaster of a regiment, in 
order to sustain a suit against a 
sheriff for fines committed to him to 
collect, was obliged to show that he 
was paymaster. Stith v. Lansdale, 
J. Marsh. (ky.) 162: (5) A 

surety of the sheriff, who had, under 
a mistake of fact, paid the anrount 
of a judgment for fines which the 
sheriff had already paid, had the 
right in equity to reimbursement out 
of regimental funds for the amount 
of the judgment so paid. Hickman 
v. Hall, 5 Litt. (Ky.) 338. 

48. Review of proceedings of: 
Civil courts in which eres fines 

recoverable see supra § 6 
Courts-martial see infra se ahi 112. 
Delinquency courts see infra § 113. 

49. In re Contested Election, 32 
Ske Sey BROS 

50. Smith v. Wanser, 68 N. J. L. 
249, 52 A 309; State v. .Chambers, 1 
Nee. 194585" Reo.tn.n blottiman, 166 
N. Y. 462, 60 NE 187, 54 LRA 597 
[rev 55 App. Div. 260, 66 NYS 884 
(aff 32 Misc. 379, 66 NYS 2)]. See 
State v. Atkinson, 9 N. J. L. 271 (re- 
view by certiorari of action of jus- 
tice of the peace in issuing execu- 
tion for militia fines). 

51. Courts of inquiry in army or 


2 Cranch C. C. 139; Wright v. Mun- 
ger, Wright (Oh.) 614. 

[a] Conclusiveness of acts.—(1) 
Where it was shown that a court of 
inquiry had jurisdiction, it was pre- 
sumed that its acts were correct, and 
it was not permissible to show any 
irregularity in the proceedings of the 
court. Slade v. Minor, 22 F. Cas. No. 
12,937, 2 Cranch C. C..139. (2) Where 
jurisdiction existed, the civil officer 
who carried out the sentence of the 
court was protected. Slade v. Minor, 
supra. See Ryan v. Ringgold, 21 F. 
Casi Nowsi2.8i. 33) Cranch) (©. aC 
(as to justification). 

[b] Action to collect fine.—(1) 
Under some statutes an appeal could 
be taken from the judgment of a 
justice in an action to collect a fine. 
Wright v. Munger, 5 Oh. 441. (2) 
In an action in the court of common 
pleas after an appeal from a justice 
of the peace, no recovery of a fine 
could be had without proof that the 
fine had been assessed by the court 
of inquiry or confirmed by the mili- 
tary court of appeals. Wright v. 
Munger, Wright (Oh.) 614. See 
Wright v. Munger, 5 Oh. 441 (as to 
the effect of the decision of the 
court of inquiry as evidence). (3) 
The posting of a notice was also a 
condition precedent. Knight v. Payne, 
Wright (Oh.) 370. 
oe State v. Wadkins, 30 S. C. L. 

60. Cross references: 
Courts-martial in army or navy see 

Army and Navy §§ 135-214. 
Expenses of courts-martial as pay- 

able out of federal funds see supra 

76. 

615 CACt Juneesh LiL 6 aoO MOP Senne te 
at L. 208 c 134 §§ 102-108). See also 
passim §§ 83-112. 

Repeal of statutes relative to naval 
militia see supra § 22. 


6a. Nat. G. Reg. No: 3% par. 2 
(July * 16, 1924). 
63. Nat. G. Res. No. 8% par 2 


(July 16, 1924). 
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applicable provisions of the National Guard’ regu- 
lations issued pursuant to such act will serve as 
a guide for’ court-martial jurisdiction, procedure, 
and punishments for the National Guard not in the 
service of the United States.°* Except as otherwise 
indicated in the National Guard regulations the 
manual for courts-martial for the United States 
army should be followed. 

Validity of statutes. The constitutionality of a 
statute providing for courts-martial in the state 
militia has been recognized.®® 

[§ 84] 2. Definition, Nature, Origin, and History. 
A court-martial is a military or naval tribunal which 
has jurisdiction of offenses against the laws of the 
service, military or naval, in which the: offender 
is engaged.®’ While these tribunals are regarded 
as courts in certain respects,®> there is authority 
for the view that they are part of the executive, 
and not of the judicial, branch of the government,®® 
and that they are not affected by state constitu- 
tions making provision for certain courts’ or for 
the creation of other courts by the legislature.” 
The term ‘‘court-martial’’ does not include a board 
of officers directed to try a contested election to 
office in the militia.7? The jurisdiction of a court- 
martial is special and limited.** The court exists 
only temporarily, and when the particular object 
of its creation has been accomplished, it is dis- 
solved.** Courts-martial were instituted for the 
trial of naval and military offenses, and existed 
as early as the reign of James II, and probably 
had their origin in the ancient court of chivalry.*® 

[§ 85] 8. Classification. The National Defense 
Act provides that courts-martial in the National 
Guard not in the service of the United States shall 
be of three kinds, namely, general courts-martial, 
special courts-martial, and summary courts-mar- 
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[s§ 93-90 


been enacted in some states.” ’ 


[§ 86] 4. Convening uthoxtey eave President. Un- 
der the National Defense Act general courts-mar-. 
tial,”* and, it seems, special courts-martial,”® of 
the National Guard not in the service of the United 
States may be convened by orders of the president. 

[§ 87] b. Governors and Commanding General of 
the District of Columbia. Under the National De- 
fense Act general courts-martial®® and, it seems, spe- 
cial courts-martial®! of the National Guard may be 
convened by orders of the governors of the respec- 
tive states and territories, or by the commanding 
general of the National Guard of the District of 
Columbia. Some state statutes contain similar pro- 
visions as to the authority of the governor.*? 

[§ 88] c. Other Officers. Under the National De- 
fense Act the commanding officer of certain or- 
ganizations may appoint special courts-martial for 
his command,** and he may also appoint a summary 
court.*+ Similar statutes have been enacted in some 
states.8° Some early statutes designated the offi- 
cers who could meet as a court-martial,®* and, under 
an early statute which did not contain an express 
provision as to who should order the court, it was 
held that the captain of a militia company had the 
authority to order it.5? 

[§ 89] 5. Composition—a. In General. The Na- 
tional Defense Act provides that courts-martial 
shall be constituted as similar courts in the army 
are constituted.®® Statutes conforming to the fed- 


.eral act have been adopted in some states.®® 


[§ 90] b. Persons Eligible. The courts are com- 
posed of commissioned officers.°° Where a statute 
specifies the officers who are to be detailed for 
service on a court-martial,®! the violation of such 
statute by the detailing of an officer other than as 
specified will in the absence of a waiver by accused 


tial.“ Statutes conforming to the federal act have | render the sentence ineffective. 
64. Nat. G. Reg, No. 37 par 2]|In re Contested Election, 32 S. C. L.] at L. 208 c 184 § 103) 

(July 16, 1924). POS Uo Si. “Act June 3; 1016 C33 USSrse 
65. Nat. G. Reg. No. 387 par 2 63. Peo, ‘v. Van Allen, 55 N. Y.jat L. 208 c 184-§ 104). 

(July 16, 1924). : 31, 36/: 82. See statutory provisions. 

_ 66. State v. Wagener, 74 Minn. ‘It’ has all the elements of a 83s. Act June 3, 1916 ¢€39-U. ‘Si St. 

518, 523, 77 NW 424, 73 AmSR 369,] court. It has judges to ‘Shear the]at L. 208 c 184 § 104). 

42 LRA 749; Peo. v. Daniell, 50 N. Y.} evidence, and determine the facts, {a] Construction.—(1) As used in 


274. To same effect State v. Peake, 
22 N. D. 457, 1835 NW 197, 40 LRANS 


“Courts-martial existed long before 
the adoption of the constitution, and 
their existence is impliedly recog- 
nized in our own and the constitu- 
tion of most of the states.” State v. 
Wagener, supra. Allen, supra. 

{a] Trial by jury.—Such a stat- 69. 
ute does not violate the constitu-| 518, 
tional provision preserving the right 
to a trial by jury. State v. Wagener, 
74 Minn. 518, 77 NW 424, 73 AmSR 70. 
369, 42 LRA 749; State v. Daniell, 50 
INA Nireent 4e 

{[b]- Presentment or indictment of 
grand jury.—Constitutional provi- 7(@)6 
sion requiring presentment or indict- 
ment of grand jury as condition to 


force it. 


prosecution for criminal offense, THer4 peli 

with certain exceptions, does not|S. Cc. L. 19 

render invalid a statutory provision 73. See infra § 89. 
for courts-martial for certain acts, 74. Brooks v. 


not criminal offenses, in violation of] (Mass.) 498; 


military rules and regulations which 


were merely disciplinary. State v.|/34 HowPr 
Wagener, 74 Minn. 518, 77 NW 424,| Tooley, 33 N. 
73 AmSR 369, 42 LRA 749: Crane, 16 Vt. 246. 


Constitutional provisions as to 7S, 
courts see infra § 84. 31; 


and apply the law. 
prosecutor and defendant. It has 
354. pleadings and a formal trial, renders 
judgment and issues process to en- 
ree In short, it does everything 
within the sphere of its jurisdictionfor other places 
which any judicial tribunal can do 
to administer justice.” 


State v. Wagener, 
77 NW 424, 73 AmSR 369, 42 
LRA 749; State v. Nuchols, 18 N. D./as 
233, 119 NW 632, 20 LRANS 413. 
State v. Long, 1386 La. 1, 
S 377, LRAI915D 235, AnnCasi917B 
240; State v. Peake, 
NW 197, 40 LRANS 354. 
Peo. v. Daniell, 
State v. Peake, 22 N. D. 457, 1385 NW 
197, 40 LRANS 354. 
ie Contested Election, 32 


Daniels, 
Brooks v. 
Pick. (Mass.) 441; Matter of Wright, 86. 
(N. 3 207; 


Reo. Vv. Vane Allenie bi mNin wy 
See also Army and Navy § 136. 89. 


the provisions of the National De- 
fense Act §§ 104, 105, authorizing 
the appointment of special and sum- 
mary courts-martial by “the com- 
manding officer of each garrison... 
detached bat- 
talion, or other detached command” 
the words “other place” apply to an 
armory. Nat. G. Reg. No. 87 par 7 
(July 16, 1924). (Qy ‘A battalion or 
other organization is to be regarded 
“detached,” within the meaning 
of such provisions, only when its 
station or armory is separate from 
that in which the regimental head- 
quarters are located. Nat. G. Reg. 
No. 37 par 7 (July 16, 1924). 

84. Act June 3, 1916 (39 U. S. St. 
at L. 208 c 184 § 105). 

[a] Construction.—For 
struction of the words “other place’ 
and “detached” as used in the Na- 
tional Defense Act § 105 see supra 
22 WPick.| text and note 83 [a]. 
Adams, il 85. See statutory provisions. 

Bell v. Tooley, 33 N. C. 605. 

Bell v. 87. State v. Wakely, 11. 8. (G.-1e 
Barrett v.| 412. 


8s. Act June 3, 1916 (39 U.S. St: 
. 208 ¢c 184 § 102). 
See’ statutory provisions. 


It has parties, 


Peo. v. Van 
74 Minn. 


6, 66 
22 N. D. 457, 135 
50 N. Y. 274; 


the con- 


605; 


67. Bouvier L. D. [quot Peo. v.- 76. Act June 8, 1916 (39 U. S. 90. Bell v. Tooley, 33 N. C. 605. 
Van Allen,.55 N. Y. 31]. Sty ate. 208ser 134 sui OZ): 91. Brooks v. Davis; 17) Pick 
[a] Similar definitions. — ‘A 77. See statutory provisions. (Mass.) 148. 
count, martialeis pec OUrlunOL offi- 73 “Act. June > 3) a9 T691639 1. ISt 92. Brooks v. Daniels, 22° Pick. 
cers, assembling under the order of|St. at L. 208 c 134 § 103). (Mass.) 498; Brooks v. Davis, 17 
a superior, to try and punish officers 79. Act June F one (39 U. S..St. | Pick: (Mass. ) 148; Porter v. Wain- 
and soldiers for default, ingompe-]at L. 208 c 134 § 1 wright, 15 Pick. (Mass.) 439. 
tence, er some military offence.” 80. Act June 38, aXe (39 U. S. St. fa] 


Challenges.— Where the mem- 


ee ET A DS doe meee ns on Sle eee an ee 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§§ 90-93] 


National Defense Act. Under the system of 
courts-martial created by the National Defense Act 
all officers of the active National Guard belonging 
to the state concerned®* and such officers of the Na- 
tional Guard reserve as are actually engaged in sery- 
ice or training with the active National Guard are 
competent to serve as members of a court-martial, 
as are officers with state commissions and assign- 
ments, even though they have not received federal 
recognition.®® But officers of the regular army who 
do not hold commissions in the National Guard,* 
officers of another state,®* and officers on the retired 
lists in various states,®* are not eligible. 

{§ 91] ¢. Number of Members and Change in 
Membership. Under the provision of the National 
Defense Act that courts-martial shall be consti- 
tuted as similar courts in the army are constituted, 
it seems that a general court-martial may consist 
of any number of officers not less than five,t and 
a special court-martial may consist of any number 
of officers not less than three.2 The National De- 
fense Act specifically provides that a summary court 
shall consist of one officer.2 Statutes conforming 
to the National Defense Act have been enacted in 
_ some states. When less than the legal number act, 
the sentence of a court-martial is ineffective.® The 
right of the appointing officer to relieve a member 
and to detail another to niembership has been recog- 
nized. A temporary disability of one of the mem- 
bers of the court did not, it was held, create a 
vacancy within the meaning of a statute which au- 
thorized the filling of a vacaney in the court.’ 

[§ 92] 6. Jurisdiction—a. In General. The juris- 
diction of courts-martial is special and limited,® 
and they cannot assume the functions or jurisdic- 
tion properly belonging to the civil courts.® The 


bers of a court-martial were irregu- 5. 
larly detailed, and the persons to be| 564; 
tried made objection in writing to {aj 
the detail of one of the members,|c_ 73, 
this was a sufficient challenge, un- 
der Rev. St. ¢ 12 § 118, permitting 
challenges on the ground of irregu- 


them, to meet 


MILITIA 


- to enter the service of the United States. 


In re Leary, 
Bell v. Tooley, 33 N. 
Tllustration.—Under Rev. St. 
authorizing the commissioned 
officers of a company, or any two of 
in court-martial, a 
court-martial must be composed of 


[40 0.J.] 699 


jurisdiction of a court-martial to try charges against 
a militia officer is not affected or lost because the 
reprimand imposed by the sentence of the court 1s 
published without notice.1? 

[§ 93] b. As to Persons. Ordinarily courts-mar- 
tial have jurisdiction of members of the militia;?* 
but the court has no jurisdiction of a person who 
is not subject to militia duty,!? or of a member of 
the organzed militia when he is not actually en- 
gaged in military duties, or in acts connected with 
such duties, and when he is not in uniform.!® 

National Defense Act. The National Guard regu- 
lations show in detail the persons as to whom courts- 
martial have jurisdiction under the National. De- 
fense Act.14 The act itself!® and state statutes im 
conformity therewith’® specifically except a commis- 
sioned officer from the jurisdiction of a special 
court-martial. Under the system of courts-martial 
created by the act a person discharged from the 
National Guard: not in the service of the United 
States is not subject to the jurisdiction of a court- 
martial for offenses committed during his service 
in the National Guard.'* 

Persons failing to respond to call, or to obey or- 
der, of the president. There is authority for the 
view that both a court-martial convened under the 
authority of the United Statest® and also a court- 
martial convened under state authority?® may take 
jurisdiction of the trial of a member of the militia 
who failed to comply with the eall of the president 
An officer 
of the National Guard not in the service of the 
United States who violates his oath, prescribed by 
the National Defense Act, by failing to obey an 
order of the president, may be tried by general 
court-martial convening as prescribed by such act.?° 


27 Hun (N. Y.)/5930 § 25, and the authority con- 

C3 1605- ferred by the state constitution, and 
the articles of war, adopted in the 
state, general courts-martial had 
jurisdiction over commissioned offi- 
cers of the National Guard of the 
state. Dowling v. Age es 68 Fla. 23, 
66S 142. 


larity in the detail of any member 
of the court; or, if not sufficient, as 
being too general, this objection 
should have been made at the trial 


before the court-martial. Brooks v. 
Daniels, 22 Pick. (Mass.) 498. 

93. Nat. G. Reg. No. 37 par 6 
(July 16, 1924) feit Dig. Op. Judge 
Advocate - Gen. 250.401 Febr. 7, 
1920]. 

g4. Nat. G. Reg. No. 37 par 6 
(July 16, 1924) [cit Dig. Op. Judge 
Advocate - Gen, 250.401 FEebr. 7, 
1920). 

95. Nat. G. Reg. No. 37 par 6 
(July 16, 1924) [eit Dig. Op. Judge 
Advocate - Gen. 250.401 Febr. 7, 
1920]. 

96. Nat. G. Reg. No. 37 par 6 
(July 16, 1924). 

97. Nat. G. Reg. No. 37 par 6 
(July 16;.1924). 

98. Nat. G. Rees No. simipaxy (6 


(July 16, 1924). 

99. Sée supra § 89. 

1. Article of War 5 [Act June 4, 
1920 G41" Ue, SieSt vat Li. 788 ¢ 227 
art 5)]. 

2. Article of War 6 [Act June 
4.1920 11 U.S. St..at Ge. 788 ¢.227 
art 6)ids 

3. Act June, 3, 1916 (389 U.S. St. 
at L. 208 c 134 § 105). 

4 See statutory provisions; 
eases infra this note. 

{a] In New York (1) under L. 
(1880) e@ 547 § 201, it was required 
that a court to try a charge of dis- 
obedience of orders should consist of 
three members. In re Leary, 27 Hun 
564. (2) The statute now provides 
that courts-martial shall be consti- 
tuted like similar courts in _ the 
army. Military L, § 130, as amended 
by L. (1917) c 644 § 28. 


and 


at least two commissioned officers; 
and hence, where an execution was 
issued on a judgment rendered by a 
court-martial composed of the acting 
captain, lieutenant, and ensign of a 
company, and it appeared that the 
captain alone had a commission, the 
execution was a nullity. Bell vy. 
Tooley, 33-N. C..605. 

6 Van Orsdall v. Hazard, 3 Hill 
GNE BY) 243% 

7. Van Orsdall v. Hazard, supra. 

8. Ala.—Nowlin v. McCalley, 31 
Ala. 678. 

Mass.—Brooks v. Daniels, 22 Pick. 
Bue Brooks v,. Adams, 11 Pick. 441. 

Y.—Peo. v. New York County 

Jail LOO, IN ee cies Ora oIN Hse 8, 0.05,,01 INI mas 
Cr 545; Matter of Wright, 34 HowPr 


N. C.—Bell v. Tooley, 33 N. C. 


N. D.—State v. Peake, 22 N. D. 457, 
1385 NW 197, 201, 40 LRANS 354 
[eit Cyc]. 

Pa.—Duffield v..Smith, 3 Sere. & 
R. 590. 

Vt.—Barrett v. Crane, 16 Vt. 246. 

9. O’Shee v. Stafford, 122 La. 444, 
47 S 764, 16 AnnCas 1163. 
geet law see War [40 

(Oe 

Military commissions see War [40 
Cyc 391]. 

10. State v. Mead, 52 Wash. 533, 
100 P 10338. 

1l. Dowling v. Lee, 68 Fla. 23, 
66 S 142; Peo. v. Townsend, 10 AbbN 
Casi CNw ¥.) 169: [ati 26 Hun 3131]; 
McGorray v. Murphy, 80 Oh. St. 413, 
88 NE 881, 17 AnnCas 444; In re 
Kuchta, 8 OhNPNS 613; Ex p. Big- 
gers, 26°S..C. L. 69. 

[a] Commissioned officer of the 
National Guard.—Under L. (1909) ¢ 


Cye 


[b] A minor enlisting without 
the consent of his parents, although 
such consent is required, is never- 
theless amenable to military jurisdic- 


tion for military offenses. In re 
Kuchta, 8 OhNPNS 613. 

12. White vy. McBride, 4 Bibb 
(Ky.) 61; Peo. v. New York County 


Jail, 100 'N. Y. 20,,2 INE. 870; 3 No Ys 
Cr. 545 [rev 34 Hun 393]; Barrett Vv. 
Crane, 16 Vt. 246. 

{a] Alien.—Barrett vy. Crane, 16 
Vi wa 

13. v. Townsend, 10 AbbN 
Cas (Nw YZ) 169 [aff 25 Hun 313]. 

[a] MTllustration.—The publication 
of matter derogatory to a superior 
officer was not cognizable by a 
court-martial where accused was 
acting in his capacity as an editor 
of the paper in which the publica- 
tion was made. Peo. v. Townsend, 
10 AbbNCas (N. Y.) 169 [aff 25 Hun 


SLs. 
No. 37 pars 4, 8 


i4. Nat. G. Reg. 
(July 16, 1924). 

15. Act June 3, 1916 (39 U. S. St. 
at L. 208 c 134 § 104). 

16. See statutory provisions. 

iv.) Nat.sGy Reg. uNo, 3% yparsnb 
(July 16, 1924); Dig. Op. Judge Ad- 
vocate-Gen. (1922) p 19. 

18. Martin v. Mott, 12- Wheat. 
(U. 8.) 19, 6 L. ed. 537. Contra Rath- 
bun y. Martin, 20 Johns. (N. Y.) 343; 


Mills v. Martin, 19 Johns. (N. Y.) 7 
See also Army and Navy § 154 note 
68 [a]. 

19. Houston yv. Moore, 5 Wheat 


Pepa tai Dietdyt neo, 
sh Deputy Marshal, 
9,372, 1 Brock. 324 (dictum). 

20. Dig. Op. Judge Advocate-Gen. 
(April, 1918) 1D oki 


But see Meade 
16. E.. .Cas.. No: 


700 [40 C.J.] 

[§ 94] c. As to Offenses.*1 
jurisdiction of offenses of a military nature,?? and 
usually the jurisdiction is limited to such offenses.?8 
The National Defense Act,?4 and some state stat- 
utes in conformity with the federal act,?® provide 
that courts-martial shall have cognizance of the 
same subjects as similar courts provided for by 
the laws and regulations governing the regular 
army. Certain offenses which have been held to be 
within the jurisdiction of a court-martial are neglect 
of duty,?® conduct unbecoming an officer and a gen- 
tleman,?? and violations of the articles of war, where 
such articles have been adopted as part of the dis- 
ciplinary system.?* 

[§ 95] 7. Process; Arrest of Accused.*® Under 
the system of courts-martial created by the Na- 
tional Defense Act the convening authority issues 
to accused an order in writing to appear before the 
court,®° and such act*t and state statutes in con- 
formity with the federal act** provide for the issu- 
ance of warrants for the arrest of accused persons 
and for bringing them before the court for trial 
whenever such persons have disobeyed an order to 
appear duly prepared and issued by the convening 
authority. The National Defense Act provides for 
the execution of process of courts-martial in the or- 
ganized militia not in the service of the United 
States, by such civil officers as may be prescribed 
by the laws of the several states,** and, in states 
where no provision for such execution shall have 
been made, and in the territories and the District 
of Columbia, for the execution of process by a 

21. Cross references: 30. 


Failure to obey order or call of the 
president see supra § 


MILITIA 


A court-martial has 


Act June 3,-1916 (39 U. S. St. 
at L. 209 c 134 § 108); 
No. 37 par 14 (July 16, 1924). 
Service.— (1) 


[§§ 94-97 


United States marshal or his 


deputy.*4 

|§ 96] 8. Proceedings—a. In General. The pro- 
ceedings of courts-martial are regulated by law, 
and by the rules and customs of the service.2° The 
National Defense Act** and some state statutes 
in conformity with such act*? provide that the pro- 
ceedings of courts-martial of the National Guard 
shall follow the forms and modes of procedure pre- 
seribed for similar courts of the regular army. 
Under the system of courts-martial created by such 
act the procedure prescribed in the manual for 
courts-martial in the army applies in trials in the 
National Guard not in the service of the United 
States,°* except as otherwise indicated in the Na- 
tional Guard regulations.®® The prosecution is car- 
ried on in the name of the state concerned.*° 

Publicity. A statute requiring publicity of trials 


duly appointed 


has been held inapplicable to trials by courts-mar- » 


tele 

[§ 97] b. Organization—(1) In General. The 
court must be organized in accordance with the 
law governing it,** and there is authority for the 
view that no presumption that it has been legally 
organized will be indulged.? 

Under the National Defense Act*+ it would seem 
that the provisions as to the organization of courts- 
martial contained in the manual for courts-martial 
in the regular army apply in trials in the National 
Guard not in the service of the United States,*> ex- 
cept as such provisions may be modified as indicated 
in the National Guard regulations.*® 


providing that accused shall be sum- 
moned to appear before a _ court- 
martial, it was held that personal 
service was necessary. Capron v. 


Nat. G. Reg. 


Personal serv- 


Military offenses generally see supra [a] 
6 


22. Dowling v. Lee, 68 Fla. 23, 66 
S142: “Washburn -v. Phillips, 2 
Mete. (Mass.) 296; McGorray _v. 
Murphy, 80 Oh. St. 413, 88 NE 881, 
17 AnnCas 444; Gilman v. Morse, 12 
Vt. 544. 

23. Peo. \-v. New _ York County 
Jail, 100 N. Y. 20, 2 NE 870, 3 N.Y. 
Cr. 545 [rev 34 Hun 393]. 

24. Act June 8, 1916 (39 U. S. St. 
at L. 208 c 134 § 102). 

25. See statutory provisions, 

26. Washburn vy. Phillips, 2 Metc. 
me 296; Ex p. Biggers, 26 S. C. 
Ld 6 . 

[a] Matters connected with patrol 


duty under early statute.—Hx p. 
Bilerers, 126 S.C. L769, 

27. Peo, v. Porter, 50 Hun 161, 3 
NYS 35. 


[a] Act constituting a criminal 
offense.—A court-martial is not de- 
prived of its jurisdiction to try an 
officer for conduct unbecoming an 
officer and a gentleman, because that 
conduct may have resulted in a 
criminal offense for which the officer 
has not yet been tried. PEGs e Va 
Porter, 50 Hun 161, 3 NYS 35. 

28 Dowling v. Lee, 68 Fla, 23, 
66 S 142; McGorray v. Murphy, 80 
been St. 413, 88 NE 881, 17 AnnCas 


tee Violations of articles of war. 
—Under L. (1909) c 5930 § 23, a 
general court-martial had jurisdic- 
tion to try a commissioned officer of 
the National Guard for an offense 
cognizable under the articles of war 
governing the armies of the United 
States, in so far as they were not 
inconsistent with the constitution 
and laws of Florida. Dowling v. 
Lee, 68 Fla. 23, 66 S 142. 

[b] Disrespect to commanding 
officer.—McGorray v. Murphy, 80 
roe St. 418, 88 NE 881, 17 AnnCas 
444, 

29. Subpoenas and subpecenas duces 
tecum see infra § 103. 


ice is desirable, but when this cannot 
be accomplished, the order may be 
sent to accused by registered mail 
and a return receipt signed by him 
requested. Nat. G. Reg. No. 37 par 
14° ‘(July 165. 1923); (2) Mere de- 
livery of the order at accused’s 
place of business or residence is not 
legal service. Nat. G. Reg. No. 387 
par 15 (July 16, 1924). (3) While 
proof of personal service is the best 
evidence, ordinarily a receipt signed 
by accused will be good evidence 
that he has received the order, and 
if he does not appear in response 
thereto, a warrant for his arrest may 
be issued. Nat. G. Reg. No. 37 par 
Lb Giuly, 16, 1924). 

31. Act June 3, 1916 (39 U. S. St. 
at L. 209 c 184 § 108). 

[a] Form of warrant.—Nat. G. 
Reg. No. 37 par 16 (July 16, 1924). 

[b] Period of arrest.—(1) When 
an organization is at its armory sta- 
tion, the period of arrest before the 
trial should ordinarily cover only the 
time an officer or enlisted man should 
be present with his organization. 
Nat. G. Reg. No. 37 par 13 (July 16, 
1924). (2) When an organization is 
in camp or otherwise away from its 
station and armory for training and 
service, the ordinary procedure per- 
taining to the regular army should 
be followed. Nati G. Ree. Nor 37 
par 13 (July 16, 1924). 

22. See statutory provisions; and 
cases infra this note. 

fa] In New York.—(1) Under L. 
(1862) ec 477 § 220, a summons to 
appear before a court-martial for 
delinquency in nonpayment of fines 
or nonattendance at parades must be 
served personally, or by leaving it 
at the residence of the party. Serv- 
ice by leaving the summons at his 
house was not sufficient. Peo. v. 
Crane, LZ be Ne Ya cue MEN Bio Gs 
Matter of Cross, 11 AbbNCas (N. Y.) 
230; Matter of Lockwood, 32 HowPr 
CNRS) asi Ca) Under a statute 


Austin, 7 Johns. (N. Y.) 96. 03 ) The 
present statute provides for the issu- 
ance of a warrant on failure of ac- 
cused to appear pursuant to an order 
of the convening authority. TH 
(1924) ¢ 114 § 16, ‘amending Military 
etl 137, added by Tae Lo 17) "e -644 

33. Act June 3, aan (39 U. S. St. 
at L. 209 c 134 § 108). 

[a] Where a state has provided 
by statute a complete procedure for 
the service of all process issued by 
courts-martial, it is the duty of 
state officers, and not of federal 
officers, to perform such services. 
3 Comptroller-Gen. Dec. p 288 [Dig. 
or Judge Advocate-Gen. (1923) p 

Payment of expense of service out 
of federal funds see supra § 76. 

34 Act June 3, 1916 (39 U. S. St. 
at L. 209 ¢ 134 § 108). 

35. Schuneman Vv. Diblee, 14 
Johns. (N. Y.) 235. 

36. Act June 3, 1916 (39 U. S. St. 
at L. 208 c 184 § 102). 

37. See statutory provisions. 

$8. Nat. ‘Gi. Rez) Not) 3s par! 2 
(July 16, 1924); Dig. Op. Judge Ad- 
vocate-Gen. (1922) p 28. 


3o> Nat..G. Repl Nos ste pars 
(July 16, 1924). 

40. Nat. .G. Reg. No. 87> par® 9 
(uly sie, 2924) 

ras COs. we 6 Lans. 44 


Daniell, 
[afi 50. NSY> 274i: 
42. Bell v. Tooley, 33 N. C. 605. 
43 (Brooks2uv. Davis, se liiebick= 
(Mass.) 148; Brooks vy. Adams, 11 
Ce (Mass.) 441; Bell v. Tooley;. 33 


N 
44. Act June’ 3, 1916 (39. U.S. St. 
at L. 208 ¢ 134 SO 2h Dig. Op 
Judge Advocate-Gen. (1922) p 23: 
Nat. Reg. No. 37- par 2 (July 16, 
45. See Man. Courts-Martial U.S. 
Army (1921) pp 75-113. 
46:.. Nat. G. Reg. No. 


i 37 par 2 
(July 16, 1924). c 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


-§§ 98-104] 


[§ 98] (2) Judge Advocate.*7 A judge advocate 
is usually detailed with a court-martial.*® 
[§ 99] (3) Oaths.*® Members of a court-martial 


ordered for the trial of several complaints against 


several officers must be sworn for the trial of each 
complaint.°° It has been held that, where the oath 
to the designated members of a court-martial was 
administered by a judge advocate who himself had 
not duly qualified for the duties of his office by 
taking the required oath, the proceedings and de- 
cisions of the court were illegal and invalid.*? 

National Defense Act. The National Guard regu- 
lations provide that the oath taken by members of 
a general or special court-martial under the system 
created by the National Defense Act shall be ad- 
ministered by the trial judge advocate,°* and also 
prescribe the form of the oath.®* 

[§ 100] (4) Right of Accused to Counsel. 
cused is entitled to counsel.** 

[§ 101] c. Charges and Specifications. A charge 
corresponds to a civil indictment.®> But the same 
degree of particularity in the charge is not re- 
quired as in the case of an indictment,°® although 
it must be sufficiently clear to inform accused of 
the offense for which he is to be tried.>* 

Affidavit. Under the articles of war and the 
manual for courts-martial®® the affidavit aceompany- 
‘ing charges and specifications in the case of a court- 
martial in the National Guard under the National 
Defense Act may be made on ‘‘knowledge and be- 
ited? 

Service of charges. The National Defense Act®° 
and certain state statutes in conformity with the 
federal act®t contemplate the service of a copy of 
the charge or charges with the delivery to accused 
of the order of the convening authority to appear 
before the court-martial. 

[§ 102] d. Pleas.°? It would seem that the rules 


Ac- 


47. Defined see Army and Navy| same. Man. 
Smeise Army (1921) p 44. 
48. In re Opinion of Justices, 3 [b] 


Cush. (Mass.) 586; Brooks v. Adams, 


MILITIA 


Courts-Martial 


Forms of charges and speci- 
fications.—Man. Courts-Martial U. S. 


[40 C.J.] 701 


as to pleas laid down in the manual for courts-mar- 
tial of the United States army®* apply in trials in 
the National Guard not in the service of the United 
States, under the National Defense Act,°+ except 
as such rules may be modified as indicated in the 
National Guard regulations.®* 

[§ 103] e. Evidence and Witnesses. The National 
Defense Act®® and state statutes in conformity 
therewith®’ provide for the issuance by presidents 
of courts-martial and summary court officers of 
subpeenas and subpcenas duces tecum, for compel- 
ling by attachment the attendance of witnesses, and 
for the punishment of persons who refuse to 
answer or to be sworn. It would seem that the 
rules of evidence prescribed in the manual for 
courts-martial of the regular army®® and the rules 
as to the competency of witnesses prescribed in 
such manual®® apply in trials in the National Guard 
not in the service of the United States under the 
system created by the National Defense Act,” ex- 
cept as such rules may be modified as -indicated 
in the National Guard regulations.7! These rules 
have as a basis the common-law rules of evidence 
with legislative modifications.’ Provision has been 
made for the taking of depositions for use at trials 
under the system in question.*? Under earlier stat- 
utes various questions as to evidence have arisen.’* 

[§ 104] 9. Findings, Sentence, and Punishment— 
a. In General. The method of making findings 7° 
and of arriving at the final determination as to the 
sentence to be imposed*® preseribed by the manual 
for courts-martial in the regular army apply, it 
would seem, to courts-martial in the National Guard 
not in the service of the United States’? except. 
as there may have been modifications as indicated 
in the National Guard regulations.7® Under a state 
statute it has been held that a formal conviction 
which includes two alleged offenses, only one of 


U. S.|to effect service. Nat. G. Reg. No- 
37 par 17 (July 16, 1924). 
[b] Warrant of attachment.—A 


request for the execution of the war- 


11 Pick. (Mass.) 441; Coffin v. Wil-| Army (1921) Appendix 6. rant should be addressed to the 
bour, 7 Pick. (Mass.) 149. 56. Peo. v. Porter, 50 Hun 161, 3] proper civil authorities. Nat, G. 
49. Affidavit accompanying charges| NYS 35. Reg. No. 37 par 18 (July 16, 1924). 

see infra § 101. 57. Peo. v. Porter, supra. 67. See statutory provisions. 
50,)8Cofhinw wi awWilbour. 7 »)Pick: 58. Article of War 70; Man. 68. Man. Courts-Martial U. S. 


(Mass.) 149. Courts-Martial 


UneS eeArimiy= (C1921) 
pp 45, 55, pars 64, 75. 


Army (1921) pp 157-233. 
69. an. ) -Courts-Martials “Us Se: 


51. In re Opinion of Justices, 3 
Cush. (Mass.) 586. 

52. Nat. G. Reg. No. 37 par 10 
(July 16, 1924). 

53. Nat. G. Reg. No. 37 par 10 
(July 16, 1924). 

54. State v. Crosby, 24 Nev. 115, 


50 P 127, 77 AmSR 786; Peo. v. Van 
Allen, 55 N. Y. 31 [rev 6 Lans. 44]. 

{a] Regulation interfering with 
right.—The provision of the General 
Regulations for the military forces 
of the state, par 189, ratified by L. 
(1870) ec 80 § 252 that “the court 
will be particularly guarded in ad- 
hering to the custom which obtains 
of resisting any attempt on the part 
of counsel to address them’’ was in 
conflict with the state constitutional 
provision declaring that “in any trial, 
in any court whatever, the party ac- 
cused shall be aliowed to appear and 
defend in person and with counsel 
as in civil actions.’’ Peo. v. Van Allen, 
Mig ING BS seul: 

{b] Mandamus to court-martial 
to permit accused to appear by 


counsel.—State v. Crosby, 24 Nev. 
115, 50 P-127, 77 AmSR 786. 
55. Man. Courts-Martial U. S. 


Army (1921) p 44. 

fa] The charge consists of two 
parts, the technical “‘charge,’’ which 
should designate the alleged crime 
or offense as a violation of a par- 
ticular article of war or other stat- 
ute, and the “specification,” which 
sets forth the facts constituting the 


9. Dig. Op. Judge Advocate-Gen. 
(1922) ~p 9223 

[a] State statute in conflict.—(1) 
It has been ruled that such an affi- 
davit is sufficient notwithstanding 
the laws of the state in which the 
case arises do not recognize an affi- 
davit in that form. Dig. Op. Judge 
Advocate-Gen. (1922) p 22. (2) But 
the National Guard regulations ap- 
parently take a different view as to 
the effect of a conflict between state 
and federal statutes or regulations. 
Nat. G. Reg. No. 37 par 2 (July 16, 
1924). 

60. See Act June 3, 1916 (39 U.S. 
St. at L. 209 c 1384 § 108). 

61. See statutory provisions. 

62. Defenses in actions before a 
civil court to assess and recover 
fines for military offenses see supra 

67. 

63. See Man. Courts-Martial U. S. 
Army (1921) p 115 et seq. 

64. Act June 3, 1916 (39 U. S. St. 
at i. 208 ¢ 134 § 102); Nat. G. Ree. 
INO. sie epar <2, «Couly 146, 91924) Dist 
Op. Judge Advocate-Gen. (1922) p 23. 

65.5 Nate Go Reese Nox 37) par y'2 
(July 16, 1924). 

66. Act June 3, 1916 (39 U. S. St. 
at L. 209 c 134 § 108). 

[a] Service of subpcena.—When a 
Subpeena cannot conveniently «: be 
served by an officer or enlisted man 
of the National Guard, the proper 
civil authorities should be requested 


Army (1921) p 169 et seq. 

70. Act June 38, 1916 (39 U. S. St. 
at L. 208 c 134 § 102); Nat. G. Reg: 
No. 37 par 2 (July 16, 1924); Dig. 
Op. Judge Advocate-Gen. (1922) p 23. 


Tie Nata Gs, Rez. 2INo, U3t\ pare 2 
(July 16, 1924). 
_ 72. Man. Courts-Martial U. S. 
Army (1921) p 162. 

won Nat.) Gi, Reg. INo. 37% par 29 


(July. 16,1924). 
74. See cases infra this note. 
[a] Evidence of membership.— 

There is authority for the view that 

membership in the National Guard 

was not proved by a captain’s cer- 
tificate as to certain delinquencies in 
which the name of accused appeared. 

Peo. v. Garling, 6 AlbLJ (N. Y.) 324. 
[b] Evidence held insufficient to 

sustain a charge that accused will- 

fully caused to be printed certain 

charges and specifications against a 

superior officer. Peo. v. Townsend, 

eects aa (CN, Y.) 169 [aff 25 Hun 

3 5 
75. Man. Courts-Martial U. S. 

Army (1921) p 236 et seq. 

76. Man. OCourts-Martial U. S. 
Army (1921) p 244 et seq. 

77. See Act June 3, 1916 (39 U.S. 
St. at-L. 208 c 134 § 102); Dig. Op. 
Judge Advocate-Gen. (1922) p 23; 
Nat. G. Reg. No. 37 par 2 (July 16, 
1924). 

78. Nat. G. Reg. No. 


387 par 2 
(July 16,°1924). 
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which is actually an offense against the state, is a 
sufficient conviction on which to hold accused.’ 

[§ 105] b. Approval of Sentence. The National 
Defense Act requires the approval of the governor 
of the state or territory concerned, or of the com- 
manding general of the National Guard of the 
District of Columbia, of a sentence of dismissal 
from the service or dishonorable discharge in the 
case of the National Guard not in the service of 
the United States.8° Statutory provisions in con- 
formity with the federal act have been enacted in 
some states.8t An officer of the National Guard who 
is otherwise competent to appoint summary courts- 
martial of the National Guard under the National 
Defense Act may legally approve sentences of such 
courts-martial, although he is the accuser.*? 

[§ 106] c. Punishments Which May Be Imposed. 
State statutes have frequently authorized courts- 
martial to include in their sentences provision for 
punishment by reprimand, reduction, dismissal, or 
dishonorable discharge,** fine*4 or imprisonment in 
ease of nonpayment of a fine.®® 

The National Defense Act specifies the punish- 
ments which may be imposed by general,*® special®* 
and summary courts-martial,** in the National 
Guard not in the service of the United States, and 


MILITIA — 


[§§ 104-107 


ized by law may be imposed.°? The court may sen- 
tence to confinement in lieu of fines authorized,°? 
but such sentence of confinement may not exceed 
one day for each dollar of fine authorized.*+ 

Combining two or more forms of punishment. 
Authority to combine two or more forms of punish- 
ment in one sentence is given by the National 
Defense Act.®2 Similar provisions have been eon- 
tained in state statutes.°* 

Validity of statutes. The validity of a statute 
permitting a court-martial to impose a fine,®* or 
to provide for imprisonment in lieu of the payment 
of a fine,®® has been recognized notwithstanding a 
constitutional declaration that the military shall be 
in subordination to the civil power ;°* but there have 
been state constitutional provisions that no person 
shall be imprisoned for a militia fine in time of 
peace.®? 

[§ 107] d. Enforcement. The sentence, when ap- 
proved, is ordinarily carried out by the sheriff or 
other civil officer designated by law®® on an execu- 
tion or a warrant issued by the president of the 
court or some other militia officer.°® 

Persons who may execute sentence, and method 
of collecting fines, in federalized militia. The Na- 
tional Defense Act provides for the execution of 
sentences of courts-martial in the organized militia 


Dig. Op. 
(1923) p 24. 
Under 


only such punishments as are specifically author- 

79. Dowling v. Lee, 68 Fla. 23,|]the amount of the fine which may 
66 S 142. be imposed is permissible. ° 

s0. Act June 3, 1916 (39 U. S. St.| Judge Advocate-Gen. 
at L. 209 ¢ 134 § 107). {c] Maximum  fine.—(1) 

s) See statutory provisions. the provision of the National Defense 


Dig. Op. Judge Advocate-Gen. 
(1922) Do 22: 

[a] Under an early statute it was 
hela that the officer who ordered the 
court-martial and who presided was 
the proper officer to approve the sen- 
tence. State v. Wakely, 11S. Cc. L. 


412. 

83. See statutory provisions; and 
McBlair v. Bond, 41 Md. 137; Coffin 
v. Wilbour, 7 Pick. (Mass.) 149; 
State v. Peake, 22 N. D. 457, 135 NW 
197, 40 LRANS 354. 

84 U. S.—Ryan v. Ringgold, 21 
EL CASINO: a2; 1 8% 3) Cranchy'C. iC.) 5: 
Ariz.—Ex p. Altman, 229 P 388. 
Me.—Alden v. Fitts, 25 Me. 488; 

Rawson v. Brown, 18 Me. 216. 

Minn.—State v. Wagener, 74 Minn. 
518, 77 NW 424, 73 AmSR 369, 42 
LRA 749, 

N. Y.—Peo. v. Daniell, 50 N. Y. 
274 [aff ¢ Lans. 44]; Peo. v. Hazard, 
4 Hill 207. 

N. Tye erate ve. Peake, 22 N.. D. 
457, 185 NW 197, 40 LRANS 354. 

S. C.—Carn’ v. Mikel soe Ss, aC. slat 
247; State v. Wakely, 11 S, GC. L. 412. 

Assossment of fine by commanding 
officer of company see supra § 67. 

85.5 Dxyp. Altman, (Ariz.)) 2290P 
388; State v. Wagener, 74 Minn. 518, 
77. NW 424, 73 AmSR 369, 42 LRA 
749: Peo. v. Daniell, .50 N. «YY. 274; 
State v. Peake, 22 N. D. 457, 135 NW 
197, 40 LRANS 354. 

86. Act June 8, 1916 (39 U. S. St, 
at L, 208 c 134 § 103). 

[a] Maximum limits of punish- 
ment.—The National Guard regula- 
tions contain a table of suggested 


maximum limits of punishment, 
AE 5 Reg. No. 87 par 24 (July 16, 
1924). 


Combining two or more forms of 
punishment see infra text and note 
92 


87. Act June 3, 1916 (39 U.S. St. 
at L. 208 c 134 § 104 Ne 

Maximum limits of punishment 
see supra text and note 86 [al]. 

SSP Ack iuneds, ot6as9 SU. Sest. 
at L. 208 c 134 § 105). 

[a] Reduction in grade of a pri- 
vate, first class, is not permissible. 
vp Op. lind ge Advocate-Gen. (1923) 

24, 


> [bi Forfeiture of pay equal to 


‘be in the alternative. 


Act § 105 that a summary court 
“may impose fines not exceeding $25 
for any single offense,’ the maxi- 
mum amount of a fine which may be 
imposed by any one sentence is 
twenty-five dollars even though ac- 
cused may be found guilty of several 
distinet offenses. Dig p. Judge 
Advocate-Gen, (1922) p 31. (2) Maxi- 
mum limits of punishment generally 
see Supra text and note 86 [a]. 

Soo Nat. (Ga Res. Nos 3 par 2 
(July 16, 1924). 

[a] Costs of execution by civil 
cefficers of process of summary court 
may not be assessed against accused, 
by virtue of the laws of the United 
States. Dig. Op. Judge Advocate- 
Gen. (1923) p 16. 

90; Act) June’ 351 1916'.(39) DU. S21 'St. 
at L. 209 c 134 § 106). 

[a] Altornative sentence. — (1) 
The sentence of confinement may be 
in “place” or “stead” of a fine and 
need not be for confinement only in 
default of payment of a fine. Nat. 
Gi Reg. (No. ‘37 ) par 23 (duly: 16: 
1924). (2) But the sentence may 
Nat. G. Reg. 
No. 37 par 23 (July 16, 1924). 

[b] Place of confinement.—Mem- 
bers of the National Guard, not in 
federal service, convicted by sum- 
mary courts which impose sentences 
of confinement in lieu of fines, may 
be confined in the armory or such 
other suitable place as the military 
authorities of the Pe acuan National 


Guard may determine. Diz. tOp: 
oun Advocate-Gen. (Febr. 1919) 
p 


91, .Actedunes3 pL éacsow. SMSt 
at L. 209 c 134 § 106). 

92. Act June 3, 1916 (39 U..S; St: 
at L. 208 ¢ 134 g§ 103- 105): 


93. See statutory provisions; and 
Sees v. Wilbour, 7 Pick. (Mass.) 
94. Ex p. Altman, (Ariz.) 229 P 


388; Alden v. Fitts, 25 Me. 488; Vose 
v. Manly, 19 Me. 3881; Rawson v. 
Brown, 18 Me. 216; State v. Wagener, 
74 Minn. 518, 77 NW 424, 73 AmSR 
369, 42 LRA 749; State v. Peake, 22 
N. D. 457, 135 NW 197, 40 LRANS 
5 

95. Ex p. Altman, (Ariz.) 229 P 
388; State v. Wagener, 74 Minn. 518, 


77 NW 424, 73 AmSR 369, 42 LRA 
749; Peo. v. Daniell, 50 N. Y. 274: 
State v. Peake, 22 N. D. 457, 135 NW 
197, 40 LRANS 354. 
oe Ex: p. Altman, (Ariz.) 229 P 
388. 

97. See constitutional provisions. 
98. See statutory provisions; and 
neore v. Houston, 3 Serg. & R. (Pa.) 
i: 


{a] In New York.—(1) Under an 
early military act as amended by L. 
(18385) p 352 § 28, it was held that 
a warrant for the collection of fines 
imposed by a court-martial must be 
directed to a constable and not toa 
marshal. Hall v. Jackaway, 7 Hill 
51. (2) Under the present statute 
the president of the court-martial 
and a Summary court officer may ap- 
point a marshal to execute the man- 
dates or orders of the. court. L. 
SoA) ec 644 § 31, amending Military 

§ 146 [now § 140 a= 

Toso: ot fines imposed by 
military courts generally see supra 


§ 81. 
99. Van Orsdall v. Hazard, 3 Hill 
(N._ Y.) 243; Seastrunk vy. Rice, ° 25 


SP Crm Ws Carriv-eScott, 2298S. (Gak. 
193. See Com. v. Alexander, 6 Binn. 
(Pa.) 176 (where a prisoner was 
discharged on habeas corpus because 
a warrant issued by county commis- 
sioners did not mention the pro- 
ceeding by virtue of which the war- 
rant was issued); Carn v. Mikel, 39 
S. C. L. 247 (as to time for issuance 
of execution). 

[a] Conditions precedent to issu- 
ancoe.—Under some early statutes a 
notice by the court-martial to a de- 
linqguent of the imposition of a fine 
was not a condition precedent to the 
issuance of a warrant. Van Orsdall 
v. Hazard, 3 Hill (N. Y.) 243. 

[b] Irregularity of execution.— 
An execution from a court-martial 
for a fine, directed to a particular 
sheriff, instead of “all and singular 
the sheriffs of the state,” is irregu- 
lar, not void, and a sheriff who fails 
to execute it is answerable for such 
ee Garr’ Vv. Scott, 22 "S.9G. Tt 


[c] Execution held  sufficient.— 
Seastrunk v. Rice, 25 S. C. L. 71. 

{d] Warrant held _ insufficient.— 
eS of Wright, 34 HowPr (N. Y.) 

Execution or warrant issued by 
commanding officer who imposed fine 
see supra § 67. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


| Ae wom 
: 


dpikioate 


te fe: 


| §§ 107-112] 


not in the service of the United States, by such civil 
officers as may be prescribed by the laws of the sev- 
eral states,t and, in states where no provision for 
such execution shall have been made, and in the 
territories and the District of Columbia, for the 
execution of sentences, by a United States marshal 
or his duly appointed deputy.? A fine assessed by 
a court-martial should not be withheld from the 
federal pay due accused,* but should be collected by 
any process provided by the laws of the state.* 

Action against accused. Some early statutes pro- 
vided for an action in the civil courts to recover 
fines imposed by courts-martial,> but under other 
statutes governing the militia it was held that such 
an action would not lie.® 

Sentence of dismissal. When judgment of re- 
moval is pronounced by a court-martial, it takes 
effect upon the approval of the governor, without 
further action on his part.” 

Liability and bonds of executing officer.’ It is 
the duty of the designated officer to carry out the 
lawful mandates of courts-martial, and defaults in 
this respect may render him pecuniarily liable,® 
but he is not liable for failure to collect fines which 
the court-martial had no authority to impose.?° 
Some statutes provide for the execution of a bond 
by a person appointed to execute the mandates 
or orders of the court.11 Where the court was 
without jurisdiction, its decision does not protect 
the civil officer who attempts to give it effect,!* 
although under an early statute it was held that a 
collecting officer was not bound to know the persons 
who were exempt from militia duty.'8 

[§ 108] e. Disposition of Fines or Forfeitures. 
It is sometimes provided that fines collected shall 
be paid into, or credited to, the military fund of 
the organization of which the person on whom the 

Mee Act une 3.5196) (ode Us Sa St. [b] 
at L. 209 c 134 § 108). judgment 

[a] Where the state has desig- 
nated certain civil officers in the 
state for the execution of the sen- 
tence, a United States marshal may 


not be used for that purpose. Dig 


: 12. 
Op. Judge Advocate-Gen. (1923) p 24. 


Wise sv. 


Pee NCt UNC oul Lome (so sOi Se sbell Luc 913, i iCranche ©, Os 267 
at a 209 c 134 § 108). Ta] 
Dig. Op. Judge Advocate-Gen. | person.—Wise v. 
«ghey p 20. COs S| eoole ee Lue O at ie 


Dig. Op. Judge Advocate-Gen. 
(1922) p 20. § 116 
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Procedure.— A motion 
against the collector of 
militia fines and his sureties, on his 
bond, was denied. 

master v. Spalding, 
S22, 1oCrancth CC. 887- 
Withers, 
331, 2 L. ed. 457 [rev 30 7 Cas. No 


ack of jurisdiction of the 


Withers, 
Liability of militia officer see infra 
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fine was ‘imposed is a member.1* Pay due under the 
National: Defense Act forfeited under a court- 
martial sentence ‘by a member of the National 
Guard, not in federal service, remains in the United 
States treasury,!® notwithstanding a direction by 


the statutes of the state for its payment into the 


state treasury ;!° but fines imposed by courts-martial 
should be disposed of as directed by laws ot the 
state.17 

[§ 109] 10. Records. Under the system of courts- 
martial created by the National Defense Act, pro- 
vision has been made for the disposal of the records 
of trial and the accompanying papers.'® 

[§ 110] 11. Operation and Effect of Decision or 
Adjudication.‘® Where a court-martial has jurisdic- 
tion both of the subject matter and of the person 
of accused, its adjudication cannot be impeached 
collaterally for irregularities in the proceedings 
either before or at the time of trial.2° But as 
courts-martial are courts of special and limited ju- 
risdiction,? their judgments may be attacked in 
collateral proceedings for want of jurisdiction,” and 
in order to give a judgment effect, jurisdictional 
facts must be shown.?* 

[§ 111] 12. Review—a. By Military Authorities. 
Under the National Defense Act a sentence of dis- 
honorable discharge when approved by the governor 
is final and is not subject to review by the war 
department.** 

[§ 112] b. By Civil Courts.25 While there is au- 
thority for the view that the proceedings and judg- 
ment of a court-martial acting within its jurisdic- 
tion when approved by competent authority cannot 
be reviewed by a civil court,?6 and that certiorari 
will not lie to bring up the proceedings of a court- 
martial,?” in some jurisdictions the right to have 


the proceedings reviewed”® by certiorari?® for mat- 
or}|he may inquire into the validity of 
the proceedings of the court-martial. 
Crawford v. Howard, 30 Me. 422. 

23. Crawford v. Howard, supra; 
Peo. v. New York County Jail, 100 
N.Y. 20, 2 NE 870. 

24. Dig. Op. Judge Advocate-Gen. 
C922) Ip 22. 

25. Cross references: 

Certiorari generally see Certiorari 11 

Co Ty 0: 

Habeas corpus to review action of 

TAL courts see Habeas Corpus 


Legionary Pay- 
AUS COIR No. 


3 Cranch 


3 Cranch 


5. See statutory provisions; and 18. Fox v. Wood, 1 Rawle (Pa.) 
eases infra this note. 1438. 

[a] BEvidence.—(1) By some stat- 14. See statutory provisions; and 
utes the record of the court was con-| State v. Stevens, 13 S. C. Ll. 32. 
clusive and sufficient evidence to sus- 15. 1 Comptroller-Gen. Dec. p 713 
tain an action of debt brought for| [Dig. Op. Judge Advocate-Gen. 
the recovery of a fine imposed by the} (1922) p 97]. 
court. Vose v. Manly, 19 Me. 331; 16. 1 Comptroller-Gen. Dec. p 713 
Rawson v. Brown, 18 Me. 216. (2)] [Dig. Op. Judge Advocate-Gen. 
The validity of such a statute has| (1922) p 97]. 
been recognized. Vose v. Manly, 17. Dig. Op. Judge Advocate-Gen. 
supra; Rawson v. Brown, supra. (3) } (1922) p 30. 

Evidence held insufficient to entitle 1g. "Nat. _ G-- Ree. No. 37 par 32 


plaintiff to recover. Vose v. Manly, 
supra. 

[b] Defenses.—The mere fact 
that accused did not avail himself 
of his commission was not a defense 
where he had accepted the office to 
which he was_ elected. Vose_ v. 
Manly, 19 Me. 331. 
wor Peo. v. Hazard, 4 Hill (N. Y.) 

7. Peo. v. Hoffman, 166 N. Y. 462, 
60 NE 187, 54 LRA 597. 


8. Liability of militia officer 
ee out sentence see infra 
§ 

9. Carr v. Scott, 22S. C. L. 193: 
aaah Nowlin vy. McCalley, ‘1 te 

io. P 

11. See statutory provisions. 

{a] A voluntary bond given by a 


person designated as the collector of 
fines has been enforced. Cross v. 
Gabeau, 17 S. C. L. 211. 


(July 16, 1924). 
19. Liability of officer attempting 
to enforce a decision of a court which 
Poe not have jurisdiction see supra 
107. 
20. Brown v. Wadsworth, 15 Vt. 
170, 40 AmD 674. 


21. See supra § 92. 
22. Ala.—Nowlin v. McCalley, 31 
Ala. 678. 


Me.—Crawford v. Howard, 30 Me. 
422. 

N. Y.—Peo. v. New York County 
Jail, 100 N. Y. 20, 2 NE 870. 

Pa.—Duffield v. Smith, 3 Serg. & 
Rv 590: 


Vt.—Brown v. Wadsworth, 15 Vt. 
170, 40 AmD 674. 
[a] Tllustration.— Where by a 


sentence of a court-martial a captain 
is reduced to the ranks, and suit is 
subsequently brought against him 
for not performing his military duty, 


Prohibition generally see Prohibition 

[382 Cye 596]. 

Review of proceedings of: 
Civil courts in actions to recover 
fines see supra § 67. 
Courts-martial in army and navy 
see Army and Navy §§ 2138, 214. 
Delinquency courts see infra § 113. 
Military courts generally see su- 
pra § 81. 

26. State v. Stevens, 13 S.C. L. 32. 
See Moore v. Houston, 3 Serg. & R. 
(Pa.) 169 [app dism a) Wheat. 433, 4 
L. ed. 428] (statute). 

27. Ex p. Dunbar, 14 Mass. 393. 

{a] Court dissolved and sentence 
executed.—Certiorari will not lie to 
review the proceedings of a _ court- 
martial sentencing a militia officer to 
a reprimand where the sentence has 
been executed, the court has dis- 
solved, and the officer has been re- 
stored to duty without loss of rank 
or grade. State v. Mead, 52 Wash, 
533, 100 P 1033. 

28., See caseS infra notes 29-81. 

29. Peo. v. Van Allen, 55 N. Y. 81; 
Peo. v. Stotesbury, 182 App. Div. 691, 
169 NYS 998; In re Bracket, 27 Hun 


(CN. Y.) 605; Peo. v. Townsend, 10 
AbbNCas (N. Y.) 169 [aff 25 Hun 
313]; Rathbun v. Sawyer, 15 Wend. 
(N. Y.) 451. See Peo. v. Rand, 41 


Hun (N. Y.) 529 (holding that, where 
there was some evidence in support 
of the charges and specifications and 
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ters other than those of jurisdiction has been recog- 
nized. The question as to whether a court-martial 
had jurisdiction of the subject matter and of the 
person of accused is usually determinable by the 


eivil courts®® by certiorari.** 


Prohibition does not lie to restrain the proceed- 
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[§§ 112-114 


ings of a court-martial, although irregular, so long 
as it acts within its jurisdiction.*? 

[§ 113] D. Delinquency Courts. In some jurisdic- 
tions statutes formerly existed providing for de- 


linquency courts,®* which were distinguishable from 


courts-martial.** 


XV. INCORPORATION, ORGANIZATION PROPERTY, AND CIVIL RIGHTS AND LIABILITIES 


[§ 114] By some statutes the right of military 
or militia organizations to incorporate or to form 
associations has been recognized.*® 


the court had jurisdiction of the sub- 
ject-matter and of the person of 
accused, its conclusion could not be 
reviewed by certiorari). 

[a] Illustration.—Where an officer 
in the National Guard was convicted 
by a court-martial on a charge of 
willfully neglecting to comply with 
an order, and the appellate division 
discovered: no evidence of either re- 
fusal or neglect, it could review and 
revise the~ findings of the _ court- 
martial. Peo. v. Stotesbury, 182 App. 
Div. 691, 169 NYS 998. 

30. Fla.—Dowling v. Lee, 68 Fla. 
23, 66 S 142. 

Need —state va Davis, 4Na de el 
358. 

N. Y.—In re Bracket, 27 Hun 605; 
Matter of Cross, 11 AbbNCas 230; 
Peo. v. Garling, 6 AlbLJ 325. 

Ne Di State vi "Peake, 22. (N. WD: 
457, 1385 NW 197, 40 LRANS 354. 

Oh.—MecGorray v. Murphy, 80 Oh. 
St. 413, 88 NE 881, 17 AnnCas 444. 

Pa.—Moore v. Houston, 3 Serg. & 
R. 169 [app dism 3 Wheat. 433, 4 L. 
ed. 428]. 

Ss. C.—State v. Stevens, 13 S. C. L. 
32. 

Tenn.—Durham v. U. S., 4 Hayw. 


4. 

31. N. J.—State v. Davis, 4 N. J. 
Tso Ss. 

N. Y.—In re Bracket,.27 Hun 605; 
Matter of Cross, 11 AbbNCas 230; 
Peo. v. Garling, 6 AlbLJ 325. . 

N. D.—State v. Peake, 22 N. D. 
457, 185 NW 197, 40 LRANS 354. 

Pa.—Moore v. Houston, 3 Serg. & 
R. 169 Lapp dism 3 Wheat. 433, 4 L. 
ed. 428]. 

Tenn.—Durham v. U. S., 


54. 

{a] Fine claimed by United States. 
—It has been held that the proceed- 
ings of a court-martial levying a 
fine, commenced under the laws of 
the state, may be reviewed by cer- 
tiorari, although the fine was claimed 
by the United States. Durham vy. 
U. S., 4 Hayw. (Tenn.) 54. 

@2. Washburn v. Phillips, 2 Metce. 
(Mass.) 296; State v. Nuchols, 18 N. 
D, 233, 119 NW 632, 20 LRANS 413; 
State v. Stevens, 13 S. C. lL. 32; 
State v. Wakely, 11 S. C. L. 412. 

[a] It is not to be presumed that 
a court-martial will exceed its juris- 
diction. Washburn v. Phillips, 2 
Metc. (Mass.) 296. 

33. See statutory provisions; 
eases infra this note. 

[a] Jurisdiction.—(1) Delinquency 
courts were tribunals of special and 
limited powers. Peo. v. New York 
County Jail, 100 N. Y. 20, 2 NE 870, 
3 N. Y. Cr. 545. (2) Such courts had 
jurisdiction only of offenses com- 
mitted against military discipline by 
persons belonging to the particular 
branch of the service for which such 
courts were organized. Peo. v. New 
York County Jail, supra. (3) The 
existence of a valid enlistment in the 
militia was essential to give a de- 
linquency court jurisdiction either 
over the person proceeded against or 
over the subject matter. Peo. v. 
New York County Jail, supra. (4) 
Thus it was held that the court had 
no jurisdiction where accused had en- 
listed when under the age of twenty- 
one years without the consent of his 
parents or guardians as required by 


4 Hayw. 


and 


OF ORGANIZATION 


Ineorporation 


L. (1883) ¢c 299 § 40. 
York County Jail, supra. 

[b] Notice —(1) Under the Mili- 
tary Code (lu. [1883] c 299) § 113, re- 
lating to the notice to be given to an 
enlisted man to appear before a de- 
linquency court, although the statute 
did not provide for any _ stated 
length of the notice, the notice must 
have been reasonable considering the 
surrounding facts and circumstances. 
Peo. vo Crane, 125) NvwY., 535, 26) NE 
736. (2) Service by mail on Febru- 
ary 5 for the appearance of ac- 
cused in the same city on February 
8 was held sufficient. Peo. v. Crane, 
supra. 

[c] Charges and specifications.— 
Under the Military Code (L. [1883] ¢ 
299, as amended by L. [1886] c 412 
and L. [1888] c 332), it was not nec- 
essary to deliver to accused enlisted 
man a copy of the charges and 
specifications. Peo. v. Crane, 125 N. 

. 585, 26 NE 736; Peo. v. Reed, 64 
Hun? 453 e OS NYS (87% ated 429 Ne Ye 
630, 37 NE 565]. 

{d] Sentence, punishment, 
enforcement.—(1) The court had 
power to impose fines. Peo, v. Crane, 
ZING Xero oo. 26 = NEL 3.65 eeOn, Ve 
Reed, 64 Hun 453, 19 NYS 877 [aff 
142 N. Y. 680 mem, 37 NE 565 mem]. 
(2) The provision of the Military 
Code (L. [1889] ¢ 299) § 13, for the 
enforcement of fines and dues by a 
delinquency court, where such fines 
and dues had already been imposed 
by or before some other tribunal, if 
a certified copy of the proceedings 
relating to the infliction of such fines, 
with a copy of the by-laws, rules, 
and regulations, had been returned to 
the delinquency court, did not apply 
to such fines aS were imposed by the 
delinquency court itself. Pee, Va 
Crane, supra. (3) The warrant 
drawn by the president of the de- 
linquency court directing the mar- 
shal to collect fines imposed by the 
court properly directed the imprison- 
ment of a man fined in the county 
jail under a statute providing that, 
in default of sufficient goods and 
chattels to satisfy such fines, the 
marshal, sheriff, or constable of any 
city or county shall take the body of 
Such delinquent, and convey him to 
the common jail of such city or 
county. Peo. v. Reed, supra. 

{e] Recording evidence. — The 
military regulations did not require 
evidence before the delinquent court 
to be recorded; and where the pro- 
ceedings showed that, on trial of a 
delinquent, the evidence adduced was 
considered, it was presumed that it 
was legal and_ sufficient. Peo. v. 
Crane, 125 N.Y, (535, 26 INE! 736; 

{f] Effect of records and judg- 
ments.—(1) Recitals in the records 
of delinquency courts of jurisdic- 
tional facts were not even prima facie 
evidence of their existence. Peo. v. 
New York County Jail, 100 N. Y. 20, 
pai NUD HAY aN, Ay Ores LG, (BY) iis 
was necessary to prove such facts 
affirmatively in order to establish 
the validity of a judgment rendered 
thereon, where such judgment was 
questioned in a collateral proceeding, 
Peo. v. New York County Jail, supra. 

Ce] Review.—(1) In a proceeding 
by certiorari to review the action of 
a delinquency court, where the re- 


Peo. v. New 


mail. 


for military purposes has been refused in the case 
of organizations which are not units of the National 
Guard or organized militia,?* but in the case of an 


turn to the writ stated that the 
service on the delinquent was duly 
made, and where the sergeant re- 
ported that he had summoned the 
delinquent by serving by mail, the 
court might assume a prepayment 
of postage which was necessary in 
order to render it due service by 
Peo. v. Crane, 125 N. Y. 535, 26 
NE 736. (2) In such proceeding, 
where the return showed a proper 
summons and a failure to appear on 
the part of the relator and that the 
delinquency court considered the 
evidence adduced and fined the re- 
lator as stated therein, as the testi- 
mony taken before the delinquency. 
court need not be recorded under the 
regulations of the National Guard, 
the court must assume that there 
was evidence enough of a legal char- 
acter to enable the delinquency 
court to decide upon the matter and 
sentence accordingly. Peo. v. Crane, 
supra. (3) A return has been con- 
sidered and held sufficient to show 
due notice to accused and that com- 
plete jurisdiction had been obtained 
by the delinquency court. Peo. y. 
Crane, supra. 

34. Peo. v. Crane, supra. 

35. See statutory provisions; and 
Peo. v. Milward, 38 Mich. 469; In re 
Armory Assoc. Troop A, 25 Pa. Dist. 
224; Mihlbauer v. Infantry Battalion 
State Fencibles, 10 Pa. Dist. 585. 

[a] Minority of organization.— 
Act... Mareh:,.30;,. 1377 ~ (Pubs \-Aets 
[1877] p 28), authorizing the incor- 
poration of military companies, did 
not permit a minority of a company 
to be incorporated. Peo. v. Milward, 
38 Mich. 469. 

36. Matter of Long Beach Defense 
Guards, Inc., 100 Mise. 584, 166 NYS 
459; In_ re Armory Assoc. Troop A, 
25 Pa. Dist. 224; In re Company “D” 
Irish Volunteers, 21 Pa. Dist. 913. 

[a] Reason for rule.—‘It clearly 
appears from the testimony taken 
by the master that the main purpose 
of these applicants is to combine to 
form a military organization. ... In 
our judgment, the incorporation for 
military purposes should be _ con- 
fined to the companies, ete., of the 
National Guard. We feel that to do 
what is here asked would not be good 
public policy. Therefore, we are not 
prepared to certify that the purposes 
of the proposed charter are ‘lawful 
and not injurious to the commu- 
mility, 2 In re Company ‘“D” Irish 
Volunteers, 21 Pa. Dist. 913. 

[b] Home defense guards.—(1) 
The grant of a certificate of incor- 
poration as a membership corporation 
under the name of the Long Beach 
Defense Guards to persons associat- 
ing themselves for the purpose of 
maintaining a local guard of citi- 
zens conflicts with Military L. § 241, 
as amended by L. (1916) c 564, which 
prohibits any body of men, with enu- 
merated exceptions, associating as 
military organization. Matter of 
Long Beach Defense Guards, Inc., 100 
Misc. 584, 166 NYS 459. (2) In such 
case the proposed name would tend 
to mislead one to believe that the 
corporation would be connected with 
the National Guard, in violation of 
the above section of the Military 
Law. Matter of Long Beach Defense 
Guards, Inc., supra. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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organization which is recognized by the legislature 
as a military organization authorized to receive 
arms from the military authorities of the state, 
incorporation has been allowed.*7 

Property of organization. Organization funds are 
sometimes raised by voluntary assessments, dues, 
and fines imposed under local by-laws.°* It has 
been held that members of an incorporated mili- 
tary organization which has no capital stock are 
not entitled on dissolution to share in the distribu- 
tion of the corporate property acquired by donations 
and held only for military purposes.*? 

Actions. There is authority for the view that 
an unincorporated militia company may be sued 
as a voluntary association,*® but in order to author- 
ize an action against the treasurer of such a com- 
pany under a statute authorizing such an action 
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in the case of voluntary associations, it must ap- 
pear that all the members of the company are 
hable.4t Members of an existing incorporated mili- 
tary organization which has no eapital stock may 
not maintain an action for the appointment of a 
receiver to sell and distribute the proceeds of prop- 
erty acquired by the corporation by donations for 
military purposes,*? and persons who have ceased to 
be members of the corporation may not maintain 
an action to obtain control and management of the 
affairs and property of such corporation;** but it 
seems that on the refusal or failure of the officials 
who have control of the property to preserve it, 
after they have been duly requested, members of 
the corporation may, under proper allegations, bring - 
an action for the preservation of the property.*# 


XVI. CIVIL STATUS AND LIABILITY OF MEMBERS OF MILITIA 


[§ 115] A. In General. Some statutes make pro- 
vision for relieving members of the militia from 
liability in civil courts for acts while in active 
service.4® Under such a statute it is only a member 
who is in active service in the sense of having been 
ordered into active service by the governor who 
may claim immunity.*® It has been held that a 
member of the organized militia has a right of 
action for damages against the person causing such 
member’s discharge from his employment because 
of compliance with duties imposed by such mem- 
bership.*7 

[§ 116] B. Liability Inter Sese. The existence 
of the military status does not necessarily relieve 
a member of the militia from liability for injuries 
to another member arising out of acts connected 
with the service.*8. Exemption from lability for 
such acts is sometimes granted by statute.*® If a 
military officer transcends the limit of his authority, 
and assumes cognizance of matters not within his 


[ec] Natives of foreign countries. 
—Incorporation was refused where 
it appeared that the members of the 
proposed organization would be na- 
tives of a foreign country. In re 
Russian-American Guards’ Charter, 
37 Pass Disti6 73yel 3eBRas Cos d48: 


to the lessor, 


an action for 


pied, which money had not been paid 
but had been applied 
for the benefit of the company in 
another manner, it was held that the 
company was liable to the lessor in 
money had and re- 
ceived, for the money so received by 


jurisdiction, his acts are void and afford no justifica- 
tion to him,°° nor to those acting under his au- 
thority.°t Moreover, an officer has been held lable 
for acts done by others pursuant to a void war- 
rant issued by him.>? Where, however, a member 
of the militia has acted within his authority and 
in good faith, no action against him based on his 
acts will lie.58 

Military courts. Where a military court has 
jurisdiction of the person and the subject matter, 
it is not answerable for its sentence in an action 
at the suit of a person who claims to have been 
injured thereby,°* unless it acted corruptly or mali- 
ciously,°° and the officers carrying out the sentence 
of the court are likewise protected.°® If, however, 
the court is without jurisdiction, its members®? and 
the officer executing the warrant®® are liable to a 
civil action. 

Proximate cause of injury. An officer of the 
organized militia is not liable for a personal in- 


49. Merriman v. Bryant, 14 Conn. 
200; Duffield v. Smith, 3 Serg. & R. 
(Pa.) 590. 

[a] Validity of statute.—It has 
been held that a statute exempting 
military officers from actions at law 
for imposing fines is not unconsti- 


37. In re Armory Assoc. Troop A,| the commanding officer. Fox v.j}|tutional as impairing the right to 
25 Pa. Dist. 224. Naramore, 36 Conn. 376. jury trial. Merriman v. Bryant, 14 
[a] Camps of Sons of Nieteren sa. 41. Stikeman v. Flack, 175 N. Y.| Conn. 200. 
In re Armory Assoc. Troop A, 25 Pa.| 512, 67 NE 1090 [rev 58 App. Div. 277, [b] Retroactive operation.—Stat- 
Dist. 224. 68 NYS 1011 on dis. op. below]. utes of this character have no appli- 
38. Peo. v; Crane, 125 N. Y: 535, [a] Rule applied in a case in| cation to actions commenced before 
26 NE 736. which there was no evidence that the} the enactment thereof in the absence 
Regimental paymaster as cus-|company had ever authorized a cer-|of a clearly expressed intention to 


todian of funds under early statutes 
see supra § 26. 

39. Clarke v. Armstrong, 151 Ga. 
105, 106 SE 289; Cummings v. Hollis, 
108 Ga. 402, 33 SE 919. 

fa] Rule applied where it was 
alleged that the dissolution was ef- 
fected by the enactment of National 
Defense Act June 3, 1916 (39 U. S. 
St. at L. 197 ¢ 134 §§ 57-119). Clarke 
ene 151 Ga. 105, 106 SE 
28 
Fox v: Naramore, 36 Conn. 

[a] Rent.—A military company, 
formed by voluntary enlistment un- 
der the state law, was liable for rent 
of premises hired in their behalf and 
used aS an armory, where the con- 
tract was expressly or impliedly au- 
thorized by them. Fox v.: Naramore, 
36 Conn. 376. 

[b] Money had and received.— 
Where a military company had occu- 
pied certain leased premises as an 
armory and the commanding officer 
had received from the state a sum 
of money for the purpose of paying 
the rent of the premises so occu- 


[40 C. J.—45] 


tain individual to make any contract 
on its behalf. Stikeman y. Flack, 175 
N. Y. 512, 67 NE 1090 [rev 58 App. 
Div. 277, 68 NYS 1011 on dis. op. 


below]. 
42. Clarke v. Armstrong, 151 Ga. 
108 Ga. 


105, 106 SE 289. 
43. Cummings v. Hollis, 
402, 33 SH 919. 
151 Ga. 
105, 106 SE 289. 
45. State v. Josephson, 120 La. 
433, 45 S 381. See also infra § 116. 


44. Clarke vy. Armstrong, 
46. State v. Josephson, supra. 


47. Klaussen v. Purcell, 18 OhNP 
NS 91. 
[a] Damages. -— Where plaintiff 


experienced no great difficulty in ob- 
taining other employment, it was said 
that his damages were nominal, but 
it was held that a judgment for a 
substantial amount should be award- 
ed “that the defendant may not re- 
gard the matter as one of no par- 
ticular consequence.’ Klaussen vy, 
Purcell, 18 OhNPNS 91, 94. 

48. See Weaver v. Ward, Hob. 134, 
80 Reprint 284; and cases infra this 
section, 


give the statute such appiceten 
vets 2 Vv. Stes 3 Serg: & R: (Pa.) 

50. Mallory ‘y. Merritt, 17 Conn. 
178; Nixon v. Reeves, 65 Minn. 159, 
67 NW 989, 33 LRA 506; Darling v. 
Bowen, 10 Vt. 148; Warden v. Bailey, 
4 Taunt. 67, 128 Reprint 253, 4 M. 
& S. 400, 105 Reprint 882. 

51. Darling v. Bowen, 10 Vt. 148. 

52. Hall v. Howd, 10 Conn. 514, 
27 AmD 696. 

53. Loomis v. Simons, 2 Root 
(Conn.) 454; Marks v. Frogiley, 
ELS9S 1 MeOa bs ese 

54 Shoemaker v. Nesbit, 2 Rawle 
(Pa.) 201; Macon vy. Cook, 11 S. Cc. L. 


379; Barrett v. Crane, 16 Vt. 246. 
Bre Macone” var Cook,,) 1 3S. *C.aai. 
56. Shoemaker v. Nesbit, 2 Rawle 
Wh 201; Barrett v: Crane, 16 Vt. 
46. 
F Weare ener of civil officer see supra 
57. Capron v. Austin, 7 Johns. 
(N. Y.) 96: See Duffield v. Smith, 3 
Sere. & R. (Pa.) 590. 
58. Barrett v. Crane, 16 Vt. 246. 


706 [40 C.J.] 
jury to another member of the militia where the 
alleged wrongful act of such officer is not the 
proximate cause of the injury.®® 

Services rendered. Where, by statute, the duties 
of a surgeon in the militia have been assimilated 
to the duties of officers of similar rank in the 
United States army, such surgeon may not recover 
from another member of the militia for services in 
connection with injuries sustained by such other 
member in the line of duty.°° Moreover, a member 
of the volunteer militia cannot maintain an action 
against an officer for services performed pursuant 
to a military order given by the latter by direction 
of a superior officer.** 

Effect of lack of military status. The right of a 
tort-feasor to rely on his military status as a de- 
fense has been denied where the injured person 
was not subject to military orders when the tort 
was committed,®? and also when neither of the 
parties involved was in active service.®* 

[§ 117] C. Liability to Civilians®*—1. In General. 
Generally speaking, the military status of a member 
of the militia does not exempt him from liability 
on his contracts,®° or for torts committed by him.* 
The rule has been laid down that a member of the 
militia is entitled to the immunity afforded peace 
officers in the performance of their duties,® and 
to such immunity only,®* at least in time of peace 
while the civil power is functioning.®® It has been 
held that in time of peace the legislature may not 
confer upon the governor power to render members 
of the militia immune from civil responsibility for 
wrongs done to eitizens,’® or grant to them security 
beyond that accorded the civil officers in whose aid 


59. Cleveland v. Harries, 32 App. 70. 
CBC.) 300 [a] Statute 


fa] Wlustrations.—(1) The act of 
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Bishop v. Vandercook, supra. 
construed. — Acts 
(1917) No. 58 § 41 did not give state 


cs nos sae te , ck 
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they act.71 Where tortious acts of members of the 
militia were wanton and willful, it has been held 
that they cannot rely on the defense that plaintiff’s 
violation of a statute regulating the use of roads 
by motor vehicles was a contributing cause,’? or 
that plaintiff is chargeable with contributory negli- 
gence.7® A person who is injured as the result of 
the firing of guns at militia exercises is not charge- 
able with contributory negligence in attending as a 
spectator where he had no knowledge that it was 
intended to fire.“4 

[§ 118] 2. For Acts of Subordinates. Where sub- 
ordinates act upon an order of their superior officer, 
the superior officer is usually answerable for all acts 
within the fair scope of the order,’® but not for acts 
unauthorized by the order.7¢ An officer is not lable 
for acts of members of the militia who are not 
under his command.** 

[§ 119] 3. For Seizing, Destroying, or Trespass- 
ing on Property.’ While circumstances may exist 
which will be a legal justification for the act of a 
member of the militia in destroying private prop- 
erty,’® in the absence of an imminent and over- 
whelming necessity there is no legal justification 
for the destruction®® or seizure*! of such property. 
Moreover, there is authority for the view that an 
officer of the militia is liable for trespasses on pri- 
vate property by members of his command under 
his orders,’2 but in the case of uninclosed land it 
has been held that until the owner forbade its use 
for militia purposes he could not hold an officer 
liable for acts of the members of ‘such officer’s com- 
mand, although such acts would have constituted 
actionable trespass if they had been forbidden.*®* 


standing the usual precautions to 
guard against accidents had been 
taken. Castle v. Duryee, 1 Abb. Dec. 


an officer of the National Guard of 
the District of Columbia in recom- 
mending certain persons for appoint- 
ment to particular offices in the Na- 
tional Guard, in violation of a stat- 
ute, was not the proximate cause of 
an injury caused by the negligent 
operation of a vessel by such persons, 
Gleveland v. Harries, 32 App. (D.C.) 
300. (2) Nor could the mere selec- 
tion of such persons to command the 


vessel on the particular cruise be 

regarded as the proximate cause. 

Cleveland v. Harries, supra. 

Fgh Harral v. Vanorsten, 18 La. 
61. Savage v. Gibbs, 4 Gray 

(Mass.) 601. 


62. Cole v. Cooke, 12 Que. K. B. 
519, 8 CanCrCas 300 [dism app 22 
Que. Super. 25]. 

63. State v. Josephson, 120 La. 
433, 45 S 381. 

[a] Necessity for active service 
by order of governor.—A captain of 
the militia could not claim immunity 
from an action in a civil court for 
an assault and battery on a member 
of his company at a time when 
neither was in active service by or- 
der of the governor. State v. Joseph- 
son, 120 La. 433, 45 S 381. 

64. Liability of member of militia 
for false imprisonment see False 
Imprisonment § 28. 

65. See infra § 121. 

66. Franks v. Smith, 142 Ky. 232, 
134 SW 484, LRA1915A 1141, AnnCas 
1912D 319; O’Shee vy. Stafford, 122 La. 
444, 47 S 764, 16. AnnCas 1163; Allen 
v. Gardner, 182 N. C. 425, 109 SE 
260; Fluke v. Canton, 31 Okl. 718, 
123 P 1049; and cases passim §§ 117, 
LUO TZ0F 

67. Franks v. Smith, 142 Ky. 232, 
134 SW 484, LRA1915A 1141, Ann 
Cas1912D 319. 

68. Franks v. Smith, supra. 

69. Bishop v. Vandercook, 228 
Mich. 299, 200 NW 278. 


troops acting in peace times in aid of 
civil authorities immunity from lia- 
bility to an action for wrongs com- 
mitted, even though the prosecution 
of such action was not authorized by 
the governor. Bishop v. Vandercook, 
228 Mich. 299, 200 NW 278, 

71. Bishop v. Vandercook, supra, 

72. Bishop v. Vandercook, supra. 

[a] Rule applied where plaintiff’s 
car was ditched on his failure to 
stop and submit to search on a high- 
way. Bishop v. Vandercook, 228 
Mich. 299, 200 NW 278. 

73. Bishop vy. Vandercook, supra. 

74. Castle v. Duryee, 1 Abb. Dec. 
(N. Y.) 327, 2 Keyes 169, 30 HowPr 
591 note. 

75. U. S.—Despan vy. Olney, 7 F. 
Cas, No. 3,822, 1 Curt. 306. 

Ky.—Hogue v. Penn, 3 Bush 663, 
96 AmD 274. 

La.—O’Shee v. Stafford, 122 La. 
444, 447, 47 S 764, 16 AnnCas 11638 


fieit "eyo lm 
Ela v. Smith, 5 Gray 121, 


Mass. 

66 AmD 356. 

Mont.—Herlihy v. Donohue, 52 
Mont, 601, 161 P 164, LRA1917B 702, 
AnnCasl1917C 29. 

N. Y.—Castle v. Duryee, 1 Abb. 
Dec. 327, 2 Keyes 169, 30 HowPr 591 
note. 

bnew v. Yourie, Meigs 


[a] TWustrations.—(1) If an offi- 
cer goes through the exercise of a 
military drill in the public squares 
and business resorts of the village, 
it is a misfeasance and he is liable 
for consequential damages. Chil- 
dress v, Yourie, Meigs (Tenn.) 561. 
(2) The commanding officer of a regi- 
ment may be held liable in damages 
for an injury caused to a person in 
a crowd of spectators by a musket 
ball fired by one of the men under his 
command during a parade or drill, 
Since the order to fire was not re- 
quired by his public duty, notwith- 


(N. Y.) 327, 2 Keyes 169, 30 HowPr 
591 note. 

{b] Firing guns near highway.— 
It seems that the commanding offi- 
cer of a regiment may be held liable 
for an injury to a spectator by a 
rifle ball fired by one of the men 
under his command. Moody vy. Ward, 
13 Mass. 299. 

76. Ela v. Smith, 5 Gray (Mass.) 
121, 66 AmD 356. 

77. Moody v. Ward, 13 Mass. 299. 

78. Justification by order of su- 
perior see infra § 120. 

79. Herlihy v. Donohue, 52 Mont, 
601, 161 P 164, LRAI917B 702, Ann 
CaslgL7y7C: G29: But see Jacobs v. 
Levering, 13 EF. Cas. No.. 75162) 2 
Cranch i@, (Cie PET 1(holding | thata 
commanding officer of the militia had 
no authority to impress the horse of 
a citizen, even in time of war). 

80. Hogue v. Penn, 3 Bush (Ky.) 
663, 96 AmD 274; Herlihy v. Donohue, 
52 Mont. 601. 161 P 164, LRA1917B 
702, AnnCas1917C 29. 

[a] Ilustration.—Certain officers 
were unable to justify, as a military 
necessity, the destruction of a saloon 
keeper’s stock of liquors for the vio- 
lation of a closing order promulgated 
by the commander in a district de- 
clared to be in a state of insurrection 
on account of labor troubles. Her- 
lihy v. Donohue, 52 Mont, 601, 161 
P 164, LRA1917B 702, AnnCasi917C 

81. Hogue v. Penn, 3 Bush (Ky.) 
663, 96 AmD 274; Mercer v. Hum- 
phrey, 7 Ky. Op. 141. 

82. Brigham vy. Edmands, 7 Gray 


(Mass.) 359. 
[a] Place of encampment.— A 
commanding officer who selected 


certain private property as a place 
of encampment without the consent 
of the owner was held liable for the 
resulting injury. Brigham v. Eda- 
mands, 7 Gray (Mass.) 359. 

ine Law v. Nettles, 18 S. G L. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number 
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[§ 120] 4. For Execution of Orders.’ The view 
has been taken that, since it is the duty of a member 
of the militia to obey the lawful orders of his su- 
periors, he cannot be held personally liable in any 
civil action for acts done pursuant to such orders, 
but may set up his superiors’ commands in justifica- 
tion thereof and as a complete defense to actions 
for damages,®° and the rule has also been laid down 
that an order given by a superior officer, which does 
not expressly and clearly show on its face its own 
illegality and want of authority, will be a protection 
against civil actions for acts done in accordance 
therewith.*® But there is authority for the view 
that the order of a superior officer does not neces- 
sarily constitute legal justification for acts of a 
member of the militia done pursuant to such order,’? 
as where such order is unlawful in that it attempts 
to confer greater authority than a member of the 
militia may lawfully exercise.88 If an order is so 
clearly illegal or unauthorized that any reasonably 
prudent man ought to recognize the fact, obedience 
thereto furnishes no excuse for a wrongful act,°? 
even though disobedience may subject the offender 
to punishment at the hands of a military tribunal.% 
An officer of the militia who called out his company 
in violation of an early statute, prohibiting the 
calling out of the militia at certain times, could 
not avoid liability in an. action for the penalty im- 
posed by the statute by showing that he acted by 

[a] Removal of obstructions.— 


Where an uninclosed field had for 
many years been used as a muster 


under 
governor. 


MILITIA 


ble for damages, although they acted 
Supposed directions of 
Bishop 
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command of a superior officer.%1 

[§ 121] 5. On Contracts.°* Where an officer of 
the militia makes a contract without authority,%* 
or where he makes a contract without holding him- 
self out expressly or ostensibly as agent,®* his con- 
tract imposes on him a personal liability. Ordi- 
narily, however, a member of the militia is not 
lable personally where he acts in his official 
capacity. 

[§ 122] D. Actions. The procedure in actions 
against members of, or persons connected with, the 
militia is sometimes regulated by statute. 

Time to sue, notice, and venue. In Canada the 
Militia Act fixes the time to sue,®” prescribes cer- 
tain requirements as to notice to defendant,®® and 
governs the venue,®? in the case of an action based 
on any act purporting to have been done in pursu- 
ance of such act or of the militia regulations. 

Evidence. General rules of evidence in civil pro- 
ceedings,! including the rules as to the sufficiency of 
evidence,” apply in actions against members of the 
militia.® 

Pleading. Facts relied on by a member of the 
militia as a justification for the destruction of prop- 
erty must be specially pleaded. 

Trial. General rules as to trial in civil actions,® 
including the rules as to questions of law and fact,® 
apply in actions against members of the militia.” 

[§ 123] E. Criminal Liability. In general, a 
acts purporting to be done pursuant 


to the Militia Act or militia regula- 
tions have been held to apply to 


the 
v. Vandercook, 


ground, without objection, an officer 
could, as an incident to its use, re- 
move all obstructions to the exer- 
cise and drill of the troops under 
his command, unless forbidden by 
the proprietor to do so, Law v. Net- 
tles, 18 S. C. L. 447. 

84. Liability of state officers gen- 
erally see States [36 Cyc 866]. 

85. Ela v. Smith, 5 Gray (Mass.) 
121, 66 AmD 3856; Hatfield v. Graham, 
73 W. Va. 759,.81 SE 533, LRA1915A 
175, AnnCas1917C 1. See Moyer v. 
Peabody; ¥212. U.'.S..°78 29. SCt’ 235; 
53 L. ed. 410 [aff 148 Fed. 870] (as to 
rights in federal court). 

86. Despan v. Olney, 7 F. Cas. No. 
3,822, 1 Curt. 306, 309; O’Shee v. Staf- 
ford, 122 La. 444, 447, 47 S 764, 16 
AnnCas 1163 [cit Cyc]; Herlihy v. 
Donohue, 52 Mont. 601, 161 P 164, 
LRA1917B 702, AnnCas1$17C 29. 

“Tf he receive an order from his 


superior, which, from its nature, is} 


within the scope of his lawful au- 
thority, and nothing appears to show 
that that authority is not lawfully 
exerted in the particular case, he is 
bound to obey it; and if it turns out, 
that his superior had secretly abused 
or exceeded his power, the superior, 
who is thus guilty, must answer for 
it, and not the inferior, who reason- 
ably supposed he was‘doing only his 
duty.” Despan v. Olney, supra. 

{a] Destruction of property.— 
Subordinate militia officers, who de- 
stroyed the stock of a saloon keeper 
who failed to observe a_ superior 
officer’s closing order during labor 
troubles, were protected by their 
superior’s orders. Herlihy v. Dono- 
hue, 52 Mont. 601, 161 P 164, LRA 
1917B 702, AnnCasi1917C 29. 

87. Franks v. Smith, 142 Ky. 232, 
134 SW 484, LRA1915A 1141, AnnCas 
1912D 319; Bishop v. Vandercook, 228 
Mich. 299, 200 NW 278; Allen v. 
Gardner, 182 N. C. 425, 109 SE 260: 
Fluke v. Canton, 31 Okl. 718, 123 P 
1049. 

{a] Preventing violations of pro- 
hibition law.—Where officers. acting 
in aid of a county sheriff to stop 
liquor running from wet to dry ter- 


ritory, on the failure of an automo- 
bile to stop on signal, had a log 
pulled across the highway ‘and 


ditched the car, they were held lia- 


228 Mich. 299, 200, NW 278. 

88. Franks v. Smith, 142 Ky. 232, 
134 SW 484, LRA1915A 1141, AnnCas 
1912D 319; Hogue v. Penn, 3 Bush 
(Ky.) 663, 96 AmD 274; Mercer v. 
Humphrey, 7 Ky. Op. 141. 

[a] Seizure or destruction of 
property.—Hogue v. Penn, 3 Bush 
(Ky.) 663, 96 AmD 274; Mercer v. 
Humphrey, 7 Ky. Op. 141. 

Extent of authority see supra § 73. 

89. Herlihy v. Donohue, 52 Mont. 
601, 161 P 164, LRA1917B 702, Ann 
Casl9i7 Ca°29. 

$0. Herlihy 

91. “Hyderrv. 
CNE Yt b2d5 
Illustration.—Calling out the 
militia on election day or a _ speci- 
fied number of days prior thereto. 
oe v. Melvin, 11 Johns. (N. Y.) 
o 


92. Siability of organization see 
supra § 114. 

98. Gillespie v. Wesson, 
(Ala.) 454, 31 AmD 715. 

94 Swift v. Hopkins, 13 Johns. 
(N. Y.) 3138. See Cross v. Williams, 
7 H. & N. 675, 158 Reprint 641 (as 
to the liability of the promoters of a 
volunteer rifle corps for uniforms 
supplied to the corps on the orders 
of the promoters). 

95. Smurr v. Forman, 1 Oh. 272, 

{a] Order on regimental fund.— 
Where an order was drawn by a colo- 
nel of militia, in his official capacity, 
on the paymaster of his régiment, in 
favor of another person, the colonel 
was not personally liable on the or- 
der, and recourse could be had to 
the regimental fund alone. Smurr 
v. Forman, 1 Oh. 272. 


v. Donohue, supra. 
Melvin, 11 Johns. 


7. Port 


tg See cases passim this sec- 
tion. 
{a] Statutes staying action.—A 


statute providing that no civil suit 
shall be commenced, or, if com- 
menced, prosecuted against any per- 
son while in the actual military serv- 
ice of the state, or of the United 
States, does not prohibit the com- 

encement but stays the prosecution 
@iring the time limit. Donnell v. 
Stephens, 35 Mo. 441 [overr in part 
Burns vy. Crawford, 34 Mo. 330]. 

{b] In Canada statutory  provi- 
sions regulating the procedure in 
actions for injuries resulting from 


members of a civilian rifle associa- 
tion while engaged in a _ shooting 
competition at a rifle range. 
ster v. Leard, (Pr... Hdw. 
DomLR 429, 11 EastLR 203. 

97. Webster v. Leard, supra. 

98. Webster v. Leard, supra. 

99. Webster v. Leard, supra. 

1. See Evidence 22 C. J. p 1. 

2. Weight and sufficiency of evi- 
dence generally see Evidence §$§ 
1730-1806, 

3. See cases infra this note. 

[a] Destruction of property.—In 
an action based on the alleged de- 
struction of certain personal property 
by members of the militia, plaintiff 
makes out a prima,facie case by 
proving ownership of the property, 
destruction. by defendants without 
his consent, and the resultant dam- 
ages. Herlihy v. Donohue, 52 Mont. 
601, 161 P 164, LRA1917B 702, Ann 
Cas1917C 29. 

[b] Negligence.—There is au- 
thority for the view that in an ac- 
tion based on an injury resulting 
from the firing of guns by members 
of the militia under command of de- 
fendant, evidence that defendant 
gave the order to fire without per- 
sonal knowledge that the guns did 
not contain ball cartridges is suffi- 
cient to establish negligence on his 
part. Castle v. Duryee, 1 Abb. Dec. 
(N. Y.) 327, 2 Keyes 169, 30 HowPr 
591 note. 

4 Herlihy v. Donohue, 52 Mont. 
601, 161 P 164, LRA1917B 702, Ann 
Cas1917C 29. 

5. See Trial [38 Cyc 1238]. 

6 See Trial [38 Cyc 1511 et seq]. 

7. See cases infra this note. 

[a] Violation of prohibition laws 
by plaintiff.—The question as _ to 
whether plaintiff, in an action for 
damages sustained when his car was 
ditched by militia forces on his re- 
fusal to stop and submit to search, 
was guilty of violating the state 
and the federal prohibition laws was 
one of fact, and the trial court prop- 
erly refused to instruct otherwise. 
Bishop v. Vandercook, 228 Mich. 299, 
200 NW 278. 

{[b] Negligence of defendant.— 
Where plaintiff was shot when the 
men under defendant’s command at 
militia exercises fired directly into 
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member of the militia is criminally liable for an 
act which is not necessary for the carrying out of 
his orders or the performance of his duty, where 
the elements of a criminal offense are present,® but 
it has -been held that he is not liable for an act 
done pursuant to, and within, an order of a superior 
officer which is fair and lawful on its face.® An 
early statute making it a penal offense for a mem- 
ber of the militia to fire a musket on days of train- 
not render liable a person who, after his organiza- 
tion was dismissed, fired his musket by order of 
his commanding officer.?° 


Jurisdiction and venue. When a member of the 


XVII. AID TO MILITIAMEN 


[§ 124] It is the public policy of some states, de- 
clared by statute, to provide for a member of the 
National Guard who is incapacitated while on 
duty,!® and mandamus will lie to compel the pay- 
ment of an amount duly appropriated by the legis- 
lature for the purpose.t® During the Civil War cer- 
tain statutes were passed for relieving the depend- 
ents of those members of the militia who were mus- 
tered. into the active service of the state.1” 

Medical treatment and burial expenses. Congress 
has made provision for the medical treatment of 
members of the National Guard injured in the line 


MILITIA—MILK 


red 


[§§ 123-125 
militia, in time of peace, commits an offense against 
the laws of a state, the civil courts of the state 
in which the offense is committed have jurisdiction 
of the offense,14 as where the offense charged is a 
capital one;'* and in the case of a capital offense 
where the court has first obtained jurisdiction, it 
may not be deprived thereof.t* Some statutes spe- 
cifically provide for a change of venue where the 
application therefor is supported by the required 
affidavits to the effect that accused member of the 
militia cannot have a fair and impartial trial in 
the court in which the prosecution is first begun.1* 


AND THEIR DEPENDENTS 


of duty while at encampments, maneuvers, or other 
exercises, or while at service schools, under provi- 
sions of the National Defense Act,1®8 and for the 
expenditure of a’ specified amount for burial ex- 
penses and the return to his home of the body of 
deceased in case he dies while he is undergoing 
training, or medical and hospital treatment contem- 
plated in the statute making such provision.!9 

In Canada a gratuity paid in a lump sum to a 
member of the permanent militia, upon retirement, 
is not a pension.2? By statutory provision such 
gratuity is not assignable.” 


XVIII. OFFENSES BY PERSONS NOT IN SERVICE 


[§ 125] In Canada the offense of unlawfully ob- 
structing soldiers while on the march is not made 
out where it appears that the occurrence on which 


* MILK.* 
mals for the nourishment of their 
a crowd, and it appeared that the 


‘A white fluid secreted by female mam- 
young.” As an 


14. Manley v. State, 


the prosecution is based was purely accidental and 
that the obstruction was slight.?? 


article of food for mankind,? the term ordinarily 
refers to the milk that comes from cows. 


Inspec- 


men had engaged in target practice, 
that they were ordered to examine 
their guns to see if they were dis- 
charged, that they sounded with their 
ramrods for the purpose, and that 
guns found to be loaded were sent 
to the arsenal, and that several in- 
spections were made for the purpose 
of taking all cartridges from the 
men, the facts justified the submis- 
sion of the question of negligence 
to the jury, as against an objection 


by defendant. Castle v. Duryee, 1 
Abb. Dec. (N. Y.) 327, 2 Keyes 169, 
30 HowPr 591 note. 

8. State v. Coit, 8 OhS&CP 62; 


State v. Cole, 13 S. C. L. 117; Manley 
vy. State, 69° Tex. Cr, 502, 154, SW 
1008; Manley v. State, 62 Tex. Cr, 
392, 137 SW, 11387. 

{a] Burden of proof.—Where it 
appeared beyond a reasonable doubt 
that a member of a mob surrounding 
a building in which a military com- 
pany was located came to his death 
from a bullet fired from within by a 
person acting under the command 
of defendant to fire in case a certain 
door was broken in, it was held to 
devolve upon defendant to show, by 
a preponderance of evidence, that he 


was legally justified or excused in 
giving such order to fire, unless it 
otherwise so appeared. State v. 


Coit, 8 OhS&CP 62. 
9. Com. v. Shortall, ,206-Pa. 165 
55 A 952, 98 AmSR 759, 65 LRA 193. 


10. State v. Hungerford, 4 Day 
(Conn.) 3838. 
11. Manley v. State, 69 Tex. Cr. 


502, 154 SW 1008. 


12. Manley v. State, supra; Man- 
ley v. State, 62 Tex. Cr. 392, 137 SW 
1137. 

13. Manley v. State, 69 Tex. Cr, 


502, 154 SW 1008. 


62 Tex. Cr.]§§ 16, 17; Health §§ 56, 68; 
392, 137 SW 1137. 


Venue in criminal cases generally 
see Criminal Law §8§ 260-339. 

15. See statutory provisions; and 
Woodall v. Darst, 71 W. Va. 350, 77 
SE 264, 80 SE 367, 44 LRANS 83, 
AnnCas1914B 1278. } 

[a]. DLlustration. — Injury sus- 
tained while the injured person was 
on duty at a state encampment, 
Woodall vy. Darst,. 71 W. Va-..350, (77% 
SE 264, 80 SE 367, 44 LRANS 83, 
AnnCas1914B 1278. 

16. Woodall v. Darst, supra. 
maak State v. Newark, 29 N. J, L, 

18. Act March 4, 1923 (42 U.S. St. 
at L. 1508 c 281 § 6), aS amended by 
Act) June 8, 1924 (43.0. SiSt.. ata: 
364 c 244 § 4). 

19. Act June 3, ees (43 U. S, St. 
at L. 364 c 244 § 4 

[a] Wational suai regulations 
contain provisions as to burial ex- 


penses. Nat. G. Reg. No. 63 (Sept. 
26, 1925). 
[b]. Rulings as to burial expenses 


prior to above statute.—3 Comptrol- 


ler-Gen. Dec. p 351; 1 Comptroller- 
Gen. Dec. p 642; 27 Comptroller 
Dec epeLodz, 

20. Union Bank v. Newcomen, 55 


Ont. L. 17, 25 OntWN _ 248. 


21. Union Bank v. Newcomen, su- 
pra. 
{a] he Imperial Army Act (44 & 


45 Vict. c 58) § 141, prohibiting as- 
signments of certain payments due 
to officers or soldiers, which is made 
applicable to the militia by the Mi- 
litia Act (1906) c¢ 41 § 74, applies. 
Union Bank v. Newcomen, 55 Ont. L. 
17, 25 OntWN 248. 


22. Rex v. McIntosh, CBta.ne) Al 
CanCrCas 295, 15 WestLR 1 
1. See Adulteration § os Food 


tion § 4. 

“Impure milk” see Impure 31 C. J. 
p 354 note 20 [a]. 

2. Webster D. [quot Briffitt v. 
State, 58 Wis. 39, 43, 16 NW 39, 46 
AmR 621 (quot State v. Carmody, 50 
Or. 1, 91 P 446, 447, 1081, 12 LRANS 
828) (‘There are other kinds of milk, 
however, such as ‘the white juice of 
plants,’ which is the remote defini-> 
tion; or milk in the cocoanut, or that 
in the milky-way’’)]. 

[a] Similar definition ‘The liq- 
uid secreted by the mammary glands 
of female mammals for the nourish- 
ment of their young.” Fuqua v. 
Birmingham, 17 Ala. A. 142, 82 S 626 
{cit Standard D.]. 


3. See cases infra this note; and 
note 4, 
[a] “Milk is an article of food 


extensively used by our inhabitants 
and is chiefly relied upon to support 
the lives of infant children.” Peo. v,. 
New York Dept. of Health, 189 N. Y. 
187, 191, 82 NE 187, 18 LRANS 894. 

4. See cases infra this note. 

[a] “When applied to the ordi- 
nary milk sold for human consump- 
tion, in this country, [the term] 
means the milk as it comes from a 
female cow, without adulteration or 
change in its condition.” Fuqua v. 


ining nan 17, Alas Ay 1425 782009 
626. 
[b] “Generically, milk and cream 


are the same thing.” 
Farm Milk Co., 221 Mass. 68, Bee 
108 NE 911. See Com. v. Go 
don, 159 Mass. 8, 33 NE 709 (“milk” 
would include cream, or milk from 
which the cream has not been re- 
moved), 

[c] Defined in board of health 
regulations.—Kansas City v. Henre, 


Com. v. Elm 


* By Juan D. MirANDA (Milk—Mill Run inclusive except the Spanish phrase). 
Se a ee a a a a ee 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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nels 


MILK—MILL RUN 


Skimmed milk. A term too well understood to 
admit of any confounding or misunderstanding of 
its meaning,® defined as milk with the cream, or 
butter fat, extracted.® 

MILL CULLS.' 

MILLDAM.*® 

MILLET. Any of various small seeded cereal 
and forage grasses; specifically, an annual grass 
extensively cultivated in Europe and Asia for its 
grain, which is used both as an article of diet for 
man and as a food for birds.'°® 

MILLHOUSE.1 

MILLINER. In common usage, a woman who 


96 Kan. 794, 153 P 548; State v.] 5. 


Fuqua v. Birmingham, 17 Ala. 
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makes and sells bonnets and other headgear for 
women.!? 

MILLING.? 

MILLING IN TRANSIT.** 

MILL MUTUAL INSURANCE. A form of mu- 
tual fire insurance. 

MILLONES Y CIENTOS. Literally, millions and - 
hundreds; a form of tribute enjoyed by the Spanish 
crown.1® ~ 

MILL PRIVILEGE.(7 

MILL PROPERTY.'!% 

MILL RUN.'9 


[a] In England the term is ap- 


Meyer, 94 Kan. 647, 146 P 1007. 

[d] “While ice cream is mostly 
milk or cream, nevertheless it is in 
fact a manufactured article, with 
other ingredients, as sugar and 
flavoring.” Syracuse Ice Cream Co. 
v. Cortland, 153 App. Div. 456, 458, 
138 NYS 338. See Willis v. People’s 
Dairy Co., 15 OntWN 257, 258 (“That 
contention also ignored the fact that 
the respondent was carrying on two 
businesses—the milk business and 
the butter and ice-cream business, 
the latter not being, according to 
the understanding of persons in the 
trade, a milk business or part of a 
milk business’’). 

[e] “Concentrated milk.”-—Com. v. 
Milk Co., 221 Mass. 68, 
108 NE 911; Com. v. Boston White 
Cross Milk Co., 209 Mass. 30, 33, 95 
WE 85, AnnCas1912B 386. 


A. 142, 82 S 626, 627. 
6 EFuqua v. Birmingham, supra. 


[a] “Condensed skimmed milk.”— 
Reiter ve tate, LOO Mids 235) "71 Al 
less. SETS 


7. See Mills § 5 text and note 27; 

§ 19 text and note 63 
See Mills § 2. 

9. See also Grain 28 C. J. p 757. 

10. Webster New Int. D. See Hol- 
land v. State, 34 Ga. 455, 457. 

11. See Mills § 3. 

12. Century D. [quot Tuscaloosa 
v. Holezstein, 134 Ala, 636, 639, 32 
S 1007 (the distinctive feature of the 
business is that a milliner is not only 
a dealer, but in a sense a manufac- 
turer. A merchant may sell articles 
of millinery, such as hats, ribbons, 
artificial flowers, etc., in the form 
in which he purchases them, and not 
be a milliner)], 


plied to one who furnishes bonnets 
and dresses, or complete outfits. 
Century D. [quot Tuscaloosa v. Holez- 


stein, 134 Ala. 636, 639, 32 S 1007 
(‘And this idea of fabrication is 
prominent in other standard defini- 
tions’) ]. 


{b]) “Man-milliners.”?— Tuscaloosa 
Oe ee 134 Ala. 636, 639, 32 S 

13. See Mills § 1; Mines and Min- 
erals § 53. f 

14. See Carriers § 796, 

15. See Henderson y. McMaster, 
104 S. C. 268, 88 SE 645, 646. See 
also generally Fire Insurance § 1; 
Insurance § 1; Mutual Benefit Insur- 
ance [29 Cyc 7]. 


16. Wscriche Diccionario. 
17. See Mills § 4. 

18. See Mills § 114 et seq. 
19. See Mills § 5, 
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MILLS 
By Juan D. Mriranpa 


[Matters not in this Title, treated elsewhere in this Work, see Cross References infra this page] 


I. DEFINITIONS [§§ 1-19] p 710 


. Rolling Mill [§ Pp 

. Spinning Mill [§ 14] P 712 
Tide Mill [§ 15] p 712 
Water Mill [§ 16] p 712 

Windmill [§ 17] p 718 

. Wool Mill [§ 18] p 713 

Other Terms or Phrases [§ 19] p 713 


II. MILL PROPERTY [§§ 20-22] p 713 


[ 

Roller Mill [§ 12 
1 

§ 


A. Mill [§ 1] p 710 

B. Milidam [§ 2] p 711 

C. Millhouse [§ 3] p 711 

D. Mill Privilege [§ 4] p 711 
E. Mill Run [§ 5] p 711 

F. Mill Seat [§ 6] p 712 

G. Mill Site [§ 7] p 712 

H. Mill Tally [§ 8] p 712 

I. Mill Yard [§ 9] p 712 

J. Paper Mill [§ 10] p 712 
K. Planing Mill 11] p 712 
L. p 712 
M 

N 

O. 

re 

Q. 

R 

8. 


ANALYSIS 


A. Nature of Property; Whether Realty or Personalty [§ 20] p 713 


B. Property Included under “Mill” [§ 
C. Appurtenances [§ 22] p 715 


ALi sp’ 713 


Ill. ESTABLISHMENT AND MAINTENANCE [§§ 23-24] p 715 


A. In General [§ 23] p 715 
B. License by Judicial Authority [§ 24] p 715 


IV. REGULATION [§ 25] p 715 


CROSS REFERENCES 


Appropriation of public waters and streams flowing on 
ee domain for milling uses see Waters [40 Cyc 

Condemnation of land for mills see 
-Eminent Domain § 58. 

Conveyances of mills see Deeds § 274 note 15 [hb]; 
Waters [40 Cyc 757]. 

mari right to erect and maintain see Waters [40 Cyc 


and milldams 


Destruction of mill as terminating contract for sale of. 
goods to be manufactured see Sales [35 Cyc 119]. 

HKasement of milling rights see Easements § 142. 

Exemption from payment of toll of person going to or 
from mill see Toll Roads [38 Cyc 395]. 

Grant of mill privileges see Waters [40 Cyc 744]. 

Factories see Manufactures §§ 15-17. 

Fire insurance on mills see Fire Insurance § 88. 

Liability of mill owner for pollution of stream see 
Waters [40 Cyc 597]. 


License tax on mill owners see Licenses §§ 77-80. 
aa 
OL: 
Manufacturer see Accession § 4; Bailments § 79. 
Person furnishing timber to sawmill see Logs and 
Logging §§ 172-176. : 
On lumber see Logs and Logging §§ 158-235. 
Machinery as fixtures see Fixtures § 27. 
Manufactures see Manufactures 88 C. J. p 963. 
Nuisances created by mills see Nuisances [29 Cyc 1177]. 
Obstruction of navigable waters by dam see Navigable 
Waters [29 Cyc 319]. 
Right of mill owner to detain water for use of mill see 
Waters [40 Cyc 570]. 
Sawing logs and lien therefor see Logs and Logging 
§§ 158-235. 
Sawmill see Logs and Logging § 11. 
Water power for mills as subject of taxation see 
Taxation [37 Cyc 777]. 


I. DEFINITIONS? 


{§ 1] A. Mill? The word ‘‘mill’’ has two mean- 
ings, @ primary and secondary.? In its primary 
1. “Cotton seed oil mill” and 


meaning‘ it is defined as a machine for grinding;° 
a common name for various machines which pro- 


“cotton gin” distinguished see Cotton 
15 C. J. p 350 note 82 fc]. 

“Flax mill” defined see Flax Mill 
6 Cc. J. p 741 

“Flouring mill” defined see Flour- 
ing Mill 26 C. J. p 744. 

“Gristmill” defined see Gristmill 
281C.G Jee py Sets 

“Gristmill” and “flouring mill” 
distinguished see Flouring Mill 26 
C. J. p 744 note 37 [b]. 

“Sawmill” defined see Logs and 
Logging § 11. 


2. Distinguished from “factory” 


see Manufactures § 17. 

3. Norway v. Willis, 
ANT. O os 

4 See cases infra this note. 

[a] “The word ‘mill’ had its pri- 
mary meaning of ‘An engine or ma- 
chine for grinding or comminuting 
any substance, as grain, by rubbing 


105 Me. 54, 


or crushing it between two hard, in- 
dented surfaces.’” Duncan y. New 
England Power:Co., 225 Mass. 155, 


157, 113 NE 781. 

[b] “exicographers all give the 
first meaning of mill as a machine or 
device for, grinding, . cutting, “etc. 


.;The mill is the machine constructed 


for various purposes of grinding, 
cutting, ete. The particular purpose 
for which it is designed is usually 
designated by a prefix indicating the 
purpose, as ‘sawmill,’ ‘gristmill,’ etc. 
The term ‘mill’ necessarily carries 
with it the idea of a machine, device, 
tool, but it does not necessarily carry 
with it the idea of a shed or house.” 
Alexander v. Beekman Lumber Co., 
78 Ark, 169, 172, 95 SW 449. 

&. \ Halpin $v... Insurance: "Co. oof 
North America, 120 N. Y. 73, 23 NE 
939, 8 LRA 79. . 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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§§ 1-5] 


duce a manufactured product, or change the form 
of a raw material Pe the continuous repetition of 
a machine for grinding or 
comminuting any substance as grain, by rubbing 
and crushing it between two hard, rough, or in- 
In its secondary meaning® it is 
defined as a building or collection of buildings, 
with machinery by which the processes of manu- 
facturing are carried on; a building, with its ma- 
chinery, “where grinding or some process of manu- 
The original purpose of 
mills was to comminute grain for food."! 
ern usage, the term ‘‘mill’’ includes various other 
machines or combinations of machinery,'? such as 


sawmills, cotton mills, or woolen mills,** to some 
%) 


some simple actions ;° 


dented surfaces.” 


facturing is carried on.?° 


of which the term ‘‘manufactory 
also applied.14 But not every 


6. Webster New Int. D. [quot 
Ward v. Norton, 86 Kan. 906, 122 P 
881, 882]. To like effect Webster D. 
{quot Casey v. Barber Asphalt Pav. 
Co., 202 Fed. 1, 5, 120 CCA 243]. 

7. Webster D. [quot Sprague Vv. 
Lisbon, 30 Conn. 18, 20; Southwest 
Missouri Light Co. v. Scheurich, 174 
Mo. 235, 243, 73 SW 496; State v. 
Livermore, 44. N. H. 386, 387; Halpin 
v. Insurance Co. of North America, 
PZOPNE VYR-WS5 07H, 123 (NE 989, VS eu UA 
79; Home Mut. Ins., Co. Vv. Roe, had 
Wis. 33, 38, 36 NW 594]. To like 
effect McDonald v. Apple River Power 
Co., 164 Wis. 450, 160 NW 156, 158. 

[a] Similar definition.—‘‘A ‘compli- 
cated engine, or machine, for grind- 
ing and reducing to fine particles 
grain, fruit or other substance, or 
for performing other operations by 
means of wheels and a circular mo- 
tion as a grist-mill for grain, a coffee 
mill, cider mill and bark mill.” Nor- 
shee v. Willis, 105 Me. 54, 56, 72 A 

8 Alexander v. Beekman Lumber 
Cone Arko 169) 9172) 95 9S wg 
(“the term ‘mill’ is frequently used 
to designate, not only the machine 
used for grinding, cutting, ete., but 
also, in a general and comprehensive 
sense, the house or shed where such 
machinery may be in operation, if 
there be a house or shed where the 
mili is located. Many lexicographers 
give this as the second meaning of 


the word”). 
9. Webster D. [quot State v. 
Livermore, 44 N. H. 386, 387; Home 


Mut. Ins. Co. v. Roe, 71 Wis. 33, 38, 
36 NW 594]; Webster New Int. D. 
[quot State v. Haney, 110 Iowa 26, 
81 NW 151, 1527. 

{a] Not used in the plural.—‘“Mill,”’ 
as used in a contract for the sale of 
a. tile factory, speaking of only one 
“mill,” although there were two on 
the premises, one of which was out- 
Side the factory, is a specific term, 
and cannot be construed to mean two 
mills or more, so as to include the 
mill outside the factory. Thomas v. 
ed 26 Ind. A. 322, 59 NE 683, 


ETO. Webster D. [quot McDonald v. 
Apple River Power Co., 164 Wis. 450, 
160 NW 156, 158]; Halpin v. Insur- 
ance Co. v. North America, 120 N. Y. 
73, 77, 23 NE 989, 8 LRA 79. : 

[a] Similar definition. — ‘The 
house or building that contains the 
machinery for grinding, ete.’ Nor- 
tea v. Willis, 105 Me. 54, 56, 72 A 
Imperial D. [quot Home Mut. 
ins, (Cony Roe! 71 “Wis. 33, 9389) "36 
NW 594]; Webster D. [quot State Vv. 
Livermore, 44 N. H. 386, 387]. 


12. Colo.—Lamborn  v. Bell, 18 
ren 846, 3b0," 32° P''989, °20 LRA 


Mo.—Southwest Missouri Light Co. 
ign 174 Mo. 235, 243, 73 SW 

N. H.—State v. Livermore, 44 N. 
H, 386, 387. 


establishment, or 
structure, for the accomplishment of work by ma- 
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Milling. 


mill.° 


poses.*? 
In mod- 


or factory is 


Or.—Montesano Lumber, etc. Co. 
v. Portland Iron Works, 94 Or. 677, 
186 P 428. 

Wis.—Home Mut. Ins. Co. v. Roe, 
71 Wis. 38, 38, 36 NW 594. 

See Sprague v. Lisbon, 30 Conn. 

13. Southwest Missouri Light Co. 
Te scnt 174 Mo. 235, 243, 73 SW 

14. Lamborn v. Bell, 18 Colo. 346, 
350, 32 P 989, 20 LRA 241. 

[a] A smelter has been held to 
come within the term “mill” as used 
in a statute providing for mechanics’ 
liens. McAllister v. Benson Min., 
Cte, 0 COn 2 AniZ...300,, 16! 271: 

“Mill” as distinguished from “fac- 
tory” see Manufactures § 17. 

15. McElwaine v. Hosey, 135 Ind. 
481, 35 NE 272; Southwest Missouri 
Light Co. v. Scheurich, 174 Mo. 285, 
243, 73 SW 496; Franklin F. Ins. Co. 
v. Brock, 57 Pa. 74. 

“But even in the modern applica- 
tion of the word it is not used to 
include all kinds of machinery; we 
hear the terms ‘saw mill,’ ‘cotton 
mill,’ ‘woolen mill,’ ‘silk mill,’ but 
we never hear gas mill, electricity 
mill; and we never hear gasworks, or 
electricity works or waterworks 
called ‘mills.’”’ Southwest Missouri 
Light Co. v. Scheurich, supra. 


[a] “Mill,” as used in a mechan- 
ics’ lien law, does not embrace a 
boiler, engine, shafting, beam, der- 


rick, reel, and ropes used together in 
drilling wells, the court’ saying: 
“They constitute a structure, not a 
mill.” McElwaine v. Hosey, 135 Ind. 
481, 492, 85 NE 272. 

{b] Storing places.— The word 
“mill” does not ordinarily indicate a 
place or building in which goods are 
stored for hire. McReynolds v. Peo., 
230 Ill. 623, 82 NE 945, 947. 

16. State v. Haney, 110 Iowa 26, 
81 NW 151, 152. 

[a] “As the wind mills commonly 
used for pumping water, which have 
neither sides nor roof, portable fan- 
ning mills used for cleaning grain, 
and various other machines.” State 
Apes 110 Iowa 26, 29, 81 NW 
15 


{b] '“Khe term ‘saw mill’ is ap- 
plied to portable machines used for 
sawing, without covering: or protec- 
tion of any kind, as well as to build- 
ings and machinery therein, which 
constitute the stationary saw mill.” 
State v. Haney, 110 Iowa 26, 29, 81 
NW 151. 

L7. Denver Power, ‘etc, Co, “v. 
Denver, etc., R. Co., 30 Colo. 204, 69 
P 568, 97 AmSR 76, 60 LRA 383 
(“milling,” as used in a provision of 
the Colorado constitution, where mill- 
ing purposes are excepted from the 
private uses for which private prop- 
erty may not be taken, is synony- 
mous with the word “manufactur- 
ing”); Lamborn v. Bell, 18 Colo. 346, 
350, 32! P 989, 20 LRA 241 (“We 
think the term milling, as used in 
that provision, should be given its 


chinery is a mill.'5 
applied to machines which cannot be regarded in 
any sense as buildings.'® 
‘«Milling’’ has been held to be synony- 
mous with ‘‘manufacturing.’’17 

[§ 2] B. Milldam. 
for the purpose of furnishing water power for 


[§ 3] C. Millhouse.?° 
inclosing mill machinery or used for milling pur- 


[§ 4] D. Mill Privilege. 
been said to embrace the right which the law gives 
the owner to erect a mill thereon and to hold up 
or let out the water at the will of the occupant 
for the purpose of operating the same in a rea- 
sonable and beneficial manner.?? 


[§ 5] EB. Mill Run. 


[40 0.3.] 711 


The term ‘‘mill’’ is sometimes 


A milldam is a dam'‘® built 
A millhouse is a building 


A mill privilege has 


‘Mill run’’ is a term which, 


modern acceptation, and held as sy- 
nonymous with the word manufac- 


turing, if not of broader significa- 
tion, and including that term’); 
Lucas v. Ashland Light, etc., Co., 92 


Nebr. 550, 138 NW 761, 763. 

“Manufacturing” defined see Manu- 
factures § 8. 

“Milling” as mining term defined 
see Mines and Minerals § 53 

18. “Dam” defined see Dam 17 C. 
J. p 696. 

19. Arimond v. Green Bay, etc, 
Canal Co., 35 Wis. 41. To like effect 
Green Bay, etc., Canal Co. v. Telulah 


Paper Co., 140 Wis. 417, 122 NW 
1062, 1065. 
[a] A dam to improve navigation 


is not a milldam, within a statute 
providing for flowage, although the 
power is used to propel mills. Ari- 
mond v. Green Bay, etc., Canal Co,, 
35 Wis. 41. 

[b] A reservoir dam, which sup- 
plies power to mills below, may be a 
dam within a mill act authorizing the 
erection of dams, although there is 
no mill upon it. Tingley v. Gardi- 
ner, 73 Me. 63. See Norton v. Hodges, 
100 Mass. 241. 

“Flouse” defined see House 30 
CieS., prsr2! 

21. Ford v. State, 112 Ind. 373, 378, 
14 NE 241. See McElreath v. State, 
55 Ga. 562, 563. 

{a] It is otherwise defined as “the 
mere covering of the substantial 
parts of the mill.” Pheonix F. Ins. 
Co. v. Gurnee, 1 Paige (N. Y.) 278, 
279, 19 AmD 431. 

[b] A sawmill need not be a 
building or in a building. So under 
a statute as to the burning of any 
building, etc., an indictment which 
charges the burning of a sawmill is 
bad. State v. Livermore, 44 N. H. 
See Logs and Logging § pet 
22a yeOccum~. Cow val cA. Ww. 
Sprague Mfg. Co., 35 Conn. 496, See 
Hutchinson v. Chase, 39 Me. 508, 511, 
63 AmD 645; Gould v. Boston ‘Dock 
Co., 13 Gray (Mass.) 442. 

{a] “The grantee of a mill privi- 
lege, without special mention of 
water rights, takes a right to the 
actual flow of the stream, subject to 
its reasonable use by upper riparian 
owners.” Rome R., ete., Co. v. Loeb, 
141 Ga. 202, 206, 80 SE 785, AnnCas 
1915C 1023. To like effect Whitney 
v. Wheeler Cotton-Mills, 151 Mass. 
396, 24 NE: 774, 7 LRA 6138. See 
Knapp v. Douglas Axe Co., 13 Allen 
(Mass.) 1 (a grant of a mill privilege 
does not give the grantee the right 
to flow other lands ,of which the 
grantor still retains the possession). 
See also Waters [40 Cyc 744]. 

{b] The raising of the head of 
water to drive a mill constitutes a 
mill privilege. Pettee v. Hawes, 13 
Pick. (Mass.) 323. 

[c] “Mill privilege,” as contained 
in an assessment of property for 
taxes described as “the mill privi- 
lege at Salmon Falls,’ meant the land 
and the dam situated as they were, 


712 |40 C.J.] 
as a description, has a very definite meaning,,** and 
that is the lumber that comes from the mill in the 
ordinary process of its operation.24 The term ‘‘mill 
run’’ used in a lumber contract has been held 
to mean, in effect, the entire output of a sawmill.” 
It is used sometimes, at least, as including the 
whole run of the mill in merchantable lumber,’® 
including mill eulls.?? 

[§ 6] F. Mill Seat. A ‘‘mill seat’? means the 
millhouse, dam, and appurtenances used for operat- 
ing the mill by water power, and the ground upon 
which they stand.28 The term is said to be synony- 
mous with ‘‘mill site.’’?® 

[§ 7] G. Mill Site.*° A mill site is said to be the 
same as a mill privilege,®' and has been held to in- 
clude not only all the land the mill covers,*? but 
so much land as may be necessary for the pur- 
pose of erecting and working a mill.** 

[§ 8] H. Mill Tally. The term ‘“‘mill tally’’ 
used in a logging contract has been held to include 
all that is saved and set apart as proper to be 
classed as lumber.** 

[§ 9] L. Mill Yard. A ‘‘mill-yard’’ is the yard 
of a mill.85> The term ‘‘mill,’’ in its legal analysis, 
means not merely the building, but includes the 
mill yard and everything necessary to its benefit.*¢ 

{§ 10] J. Paper Mill. A paper mill is a manu- 
factory in which paper is made.*? 

[§ 11] K. Planing Mill. The term ‘‘planing 
mill,’’ without modification, would usually be un- 
with the capacity to hold the water 29. 


of the stream and create power, but|575, 51 SE 1012. 
not the power or the water. Saco 
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State v. Sutton, 139 N. C. 574, 
“Mill site” defined see infra § 7. 


[§§ 5-16 
derstood to inelude a building and machinery therein 
used in doing the work of planing mills.** 

[§ 12] L. Roller Mill. A roller mill is a mill in 
which flour or meal is made by crushing corn be- 
tween rollers;?® any form of mill for the coarse 
grinding of grain for feed;*° specifically, a mill in 
which wheat is made into flour by a cracking proc- 
ess, passing between sets of rollers arranged con- 
secutively at fixed distances apart;** a machine for 
bruising flaxseed before grinding under edge- 
stones and pressing.*” 

[§ 13] M. Rolling Mill. A rolling mill is an es- 
tablishment where metal, especially iron and steel, is 
rolled into plates and bars of various sections.** 

[§ 14] N. Spinning Mill. A spinning mill is a 
mill or factory devoted to spinning.** : 

[§ 15] O. Tide Mill. A tide mill is a mill placed 
upon a dam thrown across a ereek or inlet from 
the sea, in which the tide naturally ebbs and flows, 
and wherein water is raised by the flow of the tide, 
and at high water and the turn of the tide, the 

rater is stopped by the dam and the sluice gates, 

and kept to that height, until the tide has so 
far ebbed below the dam as to create a fall, by 
means of which the mill is worked a few hours, 
until the return of the flood tide prevents it.4® 

[§ 16] P. Water Mill.*® <A water mill is a mill 
operated by water power.** The term may include 
mills for the manufacture of goods and the rolling 
of iron as well as for the grinding of ecorn.48 


Hartford F, Coz) Lan Conns533% 
35 AmD 92. 
110 Iowa 26, 


Ins. 


33. State v. Haney, 


Water Power Co, v. Buxton, 98 Me. 30. “Mill seat” synonymous see|81 NW 151, 152. 
295, 56 A 914. supra § 6. [a] “Planing-mill building and 
Py v. Eagle Lake Lumber 31..Occum: ~.Co: v. A. & WW.) addition.”—Home Mut. Ins. Co. v. 


23. e 
Core (Cali tA.) 2227 Pigs nO 4: 


24. Pye v. Hagle Lake Lumber Co., 
supra (“ ‘Mill run’ of any one mill 
might differ from the ‘run’ of any 
other mill, or a number of mills 
might so nearly, approach each other 
in the character of the timber which 
they were sawing that their ‘runs’ 
might be practically identical. The 
value of the ‘mill run’ of any mill 
would, of course, depend upon the 
timber it was sawing, and whether or 
not this timber was of a kind which 
would produce a large or a Small per- 
centage of the higher quality and 
more valuable grades of commercial 
lumber’’). 

25. Wonderly v. Holmes Lumber 
Co., 56 Mich, 412 and note, 23 NW 
79 (where the court, interpreting a 
clause in a contract which read in 
part, ‘hereby agrees to sell unto 
said party of the second part all of 
the white pine lumber which has been 
sawed for him by the Wagar Lumber 
Company ... at and for the contract 
purchase price of thirteen dollars per 
thousand feet, board measure, mill- 
run; said lumber shall include all 
grades of lumber above mill-culls,” 
said: “The fact is that the term 
[‘mill run’] not only indicates and 
specifies that the defendant was to 
take all the grades save the one ex- 
cepted out, as they came from the 
mill, but also that what the lumber 
came to at the price agreed upon per 
thousand was to be determined in the 
same way’). See Douglas v. Bury, 
14 OntWN 241. 

“Sawmill” defined see Logs and 
Logging § 11. 

26. Wood v. Gall Lumber Co., 1 
OntWN 365, 15 OntWR 92, 1 OntWN 
503, 15 OntWR 429. 

27. Wood v. Gall Lumber Co., su- 
pra. 

“Nill culls” see infra § 19 text and 
note 63. 

28. State v. Sutton, 139 N. C. 574, 
Dio, ol Sey LOmDs See Towner v. 
Thompson, 82 Ga, 740, 9 SE 672, 673. 


Ppa ue Mfe; Cox, 85 + Conn j1496; 


{a] A fall below a mill, of such 
extent as to furnish a _ reasonable 
addition to the fall already in use, 
and purchased or held by the owner 
of the mill for such use at some fu- 
ture time, with the design in good 
faith so to apply it, will be consid- 
ered as part of a mill site lawfully 
in use, and entitled to protection as 
such under the Mill Act. Elting 
yy opien Co. v. Williams, 86 Conn. 810, 


g MEN privilege” defined see supra 
3 Crosby v. Bradbury, 20 Me. 


33. Jackson v. Vermilyea, 6 Cow. 
Qin Y) iho eSeer Burrs VierMillsy1.271 
Wend. (N. Y.) 290. 

[a] “A mill-site comprehends, not 
only the site of the mill-building, 
but also the water-power  con- 
nected therewith for milling pur- 
Curtiss v. Smith, 35 Conn. 
156, 158. ; 

[b] The grant of a “mill site” (1) 
to one exclusively entitled him to 
the exclusive use of the water power. 
Mandeville v. Comstock, 9 Mich. 536. 
(2) The grant of a “mill site,” ete., 
should be construed to include a 
water power, together with the right 
to maintain a dam wherever such 
dam would be suitable for the con- 
venient and beneficial appropriation 


of the water power. Stackpole v. 
Curtis, 32 Me. 383 

34. Corneil v. New Era Lumber 
Co., 1 Mich. 350, 39) INSW o%. Gnill 
culls were included). 

.385. Standard D. 

fa] A mill yard of a sawmill is 


the place appropriated for the deposit 
of logs to be sawed and for the piling 
of lumber which has been manufac- 
tured from such logs. Peo. v. King- 
man, 24 N. Y. 559, 562) 
36. Abernathy v. Peterson, 38 Ida. 
727, 225 P 132. 
Wood v. 


387. Standard D. See 


Roe, 71. Wis. 33, 34, 36 NW 594. 

39. Webster Int. D. [quot Capital 
F. Ins. Co. v. Carroll, 36 Okl. 286, 109 
PH 35,, 537]. 

40. Century D. [quot Capital F. 
Imsiy Gos sv. Garroill, isuprale 

[a] The term “roller mill,” in its 
general sense, includes any form of 
mill for the coarse grinding of 
grain for feed, and may include a 
mill and machinery used for’ the 
purpose of manufacturing meal, 
bran, and other feed products. Capi+ 
tals Bio dns: :Cosw. <Garroil.e86 Okt 
286, 109 P 535. 

41. Century D. [quot Capital F. 
Ins. Co. v. Carroll, supra]. : 

42. Century D. [quot Capital .F. 
Ins. Co. v. Carroll, supra]. 

43. Webster New Int. D. See 
Pyle v. Pennock, 2 Watts & S. (Pa.) 
390, 37 AmD 517 (a conveyance of a 
“rolling mill” should be construed to 
include the rolls and the iron plates 
with which the floor of such mill is 
covered, and which are an indispen- 
sable part of it, although not manu- 
factured for that purpose). 

44. Standard D. 

[a] A machine which doubles raw 
skein silk is called a “spinning mill.” 
Klots v. U. S., 189 Fed. 606, 607, 71 
CCA. 590. 

“Factory” defined Manufac- 
wanes See i : 

A urdock v. Stickney, 8 Cush. 
(Mass.) 113. sf 
45. See Waters [40 Cyc 666 et 


see 


seq]. 

47. McMillan v. Noyes, 75 N. H. 
258, 72 A 759, 762 [quot McDonald 
v. Apple River Power Co., 164 Wis. 
450, 160 NW 156,158]. See -Dixon v. 
Haton, 68 Me. 542, 543 (the complaint 
that defendant’s intestate did erect 
and maintain a water mill and a dam 
to raise water for working it was 
held not to be sustained by proof 
of a steam mill and a dam to raise 
water for floating logs). i 

48. Duncan v. New England Power 
Co., 225 Mass. 155, 113 NE 781, 782. 


For late> cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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§§ 17-21] 


[§ 17] Q. Windmill. A ‘‘windmill’’ is a machine 
in common use,*? well known in commeree,®® which 


is propelled by the wind.®? 


{[§ 18] R. Wool Mill. A building where the spin- 
ning of wool and weaving of woolen cloth are ear- 


ried on.®2 


{§ 19] S. Other Terms or Phrases. 
or phrases, in which the term ‘‘mill’’ or 
has been employed, have received judicial construc- 


tion, as for instance ‘‘all water 


leges,’’5? ‘‘as a flour exchange or a mill,’’54 
img 


the mill where manufactured,’’®> 


mill,’’®* ‘‘eotton seed oil mills,’’®? ‘‘edge of the 


[§ 20] A. Nature of Property; Whether Realty 
In general mills are prima facie 


or Personalty. 
regarded as realty,$* and a mill 
realty when set up as a permanent 


49. Ward v. Norton, 86 Kan. 906, 
122 P 881. 

50. Ward v. Norton, supra. 

51. Ward v. Norton, supra. See 
Fairbanks v. De Lissa, 36 Mo. A. 711,' 
712 (where on the sale of windmill, 
pump, and tank to be used for the 
purpose of watering live stock, the 
seller warranted “the within ordered 
wind mill to be well made and of 
good material,” the term “windmill” 
was construed to extend to the tank 
as well). 

[a] As an appurtenance.—Under a 
statute authorizing a mechanic’s lien 
for labor and materials for the erec- 
tion, reparation, or removal of any 
house, mill, manufactory, or build- 
ing, or appurtenance, a windmill is 
‘an appurtenance.” Phelps & Bige- 
low Wind-Mill Co. v. Shay, 32 Nebr. 
19, 48 NW 896. 

52; Century D. : 

{a] “Wool mills,” as used in a list 
of special fire insurance rates, in- 
cludes property insured as part of 
the manufactory of wool fabrics. 
Smith v. Mechanics’, etc., F. Ins. Co., 
32 N.Y. 399,—403: 

53. Thompson v. Tennyson, 148 
Ga. 701, 705, 98 SE 353. 

54. Boonville Milling Co. v. Roth, 
73 Ind. A. 427, 127 NE 823, 825. 

55. Abernathy v. Peterson, 38 Ida. 
Ez be HEY PAR DAES 

56. Gibson & Howes, Ltd. v. Len- 
non, 24 Austr. C. L. R. 140, 156. 

57. See Cotton 15 C. J. p 350 text 
and note 78. 


58. See Boundaries § 7 text and 
note 56. 
59. Casey v. Barber Asphalt Pav. 


Co., 202 Fed. 1, 5, 120 CCA. 243. 

{a] A plant for mixing the ma- 
terials used in making asphalt pave- 
ment, consisting of machinery 
mounted on an open or flat car, 
moved from place to place as re- 
quired, is a “factory, mill, or work- 
shop,” within the meaning of a 
statute providing for the protection 
and health of employees in factories, 
mills, and workshops, and requiring 
the boxing or guarding of machinery 
and shafting therein, ete. Casey v. 
Barber Asphalt Pav. Co., 202 Fed. 1, 
120 CCA 243 [rev 192 Fed. 432]. 

60. Gibson v. Wood, (Tex. Civ. A.) 
199 SW 8938, 894. 

61. Lizotte v. Nashua Mfg. Co., 78 
N. H. 354, 356, 100 A 757. 

CHeaTCincinneti, eve, Re Corte. 
Saulsbury, 115 Tenn. 402, 404, 90 SW 
624, 5 AnnCas 744. - 

63. Corneil v. New Era Lumber 
Co., 71 Mich. 350, 39 NW 7; Tompkins 
v. Gardner, etc., Co., 69 Mich. 58, 37 
NW 43; Wood v. Gall Lumber Co., 
1 “OntWWN 365,15 OntwR 92, 1° 'Ont 
WN 5028, 15 OntWR 429. 

64. Kizer v. Kent Lumber Co., 46 
N, S. 83, 5° DomLR' 317, 11 HasthiR 
41. 

65. Vincent v. Taylor, 180 App. 
Div. 818, 168 NYS 287. 

6S. Carondelet Iron Works v. 
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mill pond,’’®’ ‘‘factory, mill, or workshop,’’5® ‘‘fae- 
tory or mill of any character,’’® 


‘in any shop, 


mill, factory or other place,’’*+ ‘‘mill and its con- 


tents,’’6? ‘‘mill culls,’’®? ‘‘mill gearing,’’®* ‘milling 
business,’’¢> ‘*mill iron,’’®® ‘‘mill operator, 


907 mil] 


owner,’’®8 ‘‘mill product,’’®® ‘‘mill purposes,’’?° 


Other terms 
“mills”? 


and mill privi- 
oCat 


comes into the | Sebec river,’’s! 


hral 2982 
privileges. 


II. MILL PROPERTY 


is undoubtedly 
addition thereto 


Moore, 78 Ill. 65 (‘mill iron,’’ as used 
in a bill rendered to a vendee, in 
which the property sold is described 
as “mill iron,” is a mere statement 
or expression of opinion as to quality, 
and cannot be regarded as a war- 
ranty). 

67. Gibson v. Wood, (Tex Civ. A.) 
199 SW 8938, 894. 


68 Fitch v. Stevens, 4 Metce. 
(Mass.) 426 (‘mill owner,” as used 
in the statutes giving mill owners 


of a stream 
means a per- 
in connection 


appropriating the use 
certain prior privileges, 
son who erects his dam 
with his mill, or with intent imme- 
diately to erect a mill, and does not 
include a person who seeks to avail 
himself of the protection of the act 
merely by erecting a dam across a 
stream that runs through his land); 
Gibson & Howes, Ltd. v. Lennon, 24 
Austr CL R240: 

69. State v. Chicago, ete., R. Co., 
72 Nebr. 542, 545, 101 NW 23. 

70. McElvain v. Dorris, 298° Ill. 
377, 379, 131 NE 608 (‘Under that 
rule it is argued that the words 
‘mill purposes’ are ambiguous and 
indefinite and may mean nothing 
more than the erection of a mill 
building, and in that view of the 
condition there has been no breach 
because the building still stands on 
the premises. We cannot agree with 
the argument. The words employed 
plainly mean the pursuit, following, 
prosecution and carrying on of the 
business of a mill, and the mere erec- 
tion of a building that could be used 
for a mill, or its continuance on the 
premises, was not a compliance with 
the condition’’). 

71. Peo: v." Rochester, 54. N, \Y: 
507... Place .v., Proctor; 2° .Pennyp: 
(Pa.) 264 (as used in a deed convey- 
ing a certain piece of land for a 
“mill-race,”’ and also a “privilege of 
a road to cross said race near said 


grist-mill to the land above de- 
scribed,” it may be construed to 
mean either the head or the tail 


race, parol evidence being admissible 
to show what was meant). 

72. Batchelder v. Shapleigh, 10 
Me. 135, 25 AmD 213. ; 

73. Wolverine Lumber Co. v. Pala- 
tine Ins. Co., 139 Mich, 432, 102 NW 
991; 992. 

74. Graham v. Sellers, 70 Ga. 720. 

75. Ward v. Norton, 86 Kan. 906, 
907122. 387° 

76. Gibson & Howes, Ltd. v. Len- 
non, 245Austr. C. TE. Ro 20. 153. 

77. McIntosh v. Rankin, 134 Mo. 
340, 35 SW 995, 997. 

[a] “Public gristmill.’ — Craw- 
shaw v. Curtis, 119 Ill. A. 42, 45. 

78. Gibson & Howes, Ltd. v. Len- 
non, 24 Austr, C. L. R. 140, 149. 

79. Blair v. Cuming County, 111 
U. S. 3638, 371, 4 S@t 449, 28 L,.’ ed. 
457. 

80. Gibson & Howes, Ltd. v. Len- 
non, 24'‘Austr. C. L. R..140, 145. 

81. Milo Electric Light, etc., Co. 


‘“mill-race,’’7 ‘‘mill-saw,’’?? ‘‘mill sheds,’’"3 ‘‘mill 
timber,’’?* ‘‘mills of every kind,’’’> ‘‘one mill and 
the land or lands assigned to sueh mill,’’™ ‘‘publie 
mills,’’77 ‘‘received at a mill,’’*® ‘‘relating to mills 
and mill dams,’’*® 


‘¢sugar-mill,’’8° ‘‘the mills on 


‘this deed subject .to water-mill 


by the owner of the land,** or maintained as such.*® 
But a mill may, under some cireumstanees, be per- 
sonal property.®® 

[§ 21] B. Property Included under ‘‘Mill.’’ 


In 

v. Sebec Dam Co., 109 Me. 427, 431, 84 
A 941, 

&2. Thompson v. Tennyson, 148 


Ga. 701, 703, 98 SE 353. 

82. Chatterton v. Saul, 16 Ill. 149; 
Maddox v. Goddard, 15 Me. 218, 33 
AmD 604; Robertson vy. Corsett, 39 
Mich. 777; Newhall v. Kinney, 56%Vt. 
591. See Fisher v. Dixon, 12 Cl. & F. 
312, 8 Reprint 1426 [cit Mather v. 
Fraser, 2 Kay & J. 536, 69 Reprint 
895]. See also Fixtures § 27. 

[a] Rule applied.—(1) Mill and 
gearings are real estate, and the ac- 
tion for the destruction of such prop- 
erty is in trespass quare clausum 
(even by one tenant in common 
against another) and not in trover 
or trespass to personalty. Maddox 
v. Goddard, 15 Me. 218, 33 AmD 604. 
(2) In replevin for a steam sawmill 
building, fixtures, and machinery, 
situated on a tract of land described, 
the complaint is insufficient for lack 
of allegations to show that the prop- 
erty is personal estate. Chatterton 
v. Saul, 16 Ill. 149. €3) An attach- 
ment of real estate on which there 
is a sawmill includes a circular saw- 
mill which is in, and is a part' of, 
the mill, so as to support a levy on 
the latter under such attachment. 
Newhall v. Kinney, 56 Vt. 591. 


[b] A sawmill constitutes part of 
the realty. Robertson v. Corsett, 39 
Mich. 777. 


Whether sawmill passes to heir as 
peigee ( see Fixtures § 77 note 15 [a] 

84. Markle v. Stackhouse, 65 Ark. 
23, 44 SW 808. See Wells v. Francis, 
1. Colo.” 396, 4° P* 49". Steward ive 
Lombe, 1 B. & B. 506, 5 ECL 7687 129 
Reprint 818. 

{a] Rule applied.—A sawmill 
erected by the vendee of the land on 
which it is set up, and intended by 
him as a permanent addition thereto, 
is subject to the vendor’s lien on the 


land for purchase money. Markle 
Sapereysbouse, 65 Ark. 23, 44 SW 
85. Allison v. McCune, 15 Oh. 726, 


45 AmD 605. . 

86. Empire Lumber Co. v. Kiser, 
91 Ga. 6438, 17 SE 972; Ford v. State, 
112 Ind. 378, 379, 14 NE 241; Brear- 
ley v. Cox, 24 N. J. L. 287; Hughes 
v. Edisto Cypress Shingle Co., 51 
Ss. C. 1, 28 SE 2. See Steward vy. 
Lombe, 1B. & B. 506, 5 ECL 768, 129 
Reprint 818. 

[a] “A ‘mill house’ may, or it may 
not, be personal property.” Ford 
x State, 112 Ind. 373, 379, 14. NE 
41. 

{[b] A portable sawmill set up by 
the lessee of the land only for sgaw- 
ing logs into lumber and ‘not to pro- 
mote the convenient use of the land, 
but to be used for some temporary 
purpose, external to the land, and 
the land is used only as a founda- 
tion,’ does not become part of the 
realty. Hughes v. Edisto Cypress 
Shingle Co., 51.8. C. 1, 29, 28 SH 2, 
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its common sense and in legal interpretation a mill 
does not mean merely the building in which the 
The term 
clude in itself the land upon which the mill stands, 


business is carried on.8? 


MILLS 


for its use.8% 


oc 


mill’? may in- | necessary to its 


with so much of the land adjacent as is necessary 


87. Pellerin v. International Cot- 
ton Mills, 248 Fed. 242, 245, 160 CCA 
320. 

* Mill’ . .-. includes not only the 
buildings wherein the ‘work’ is done, 
but everything appurtenant to them, 
as a dam, flume, yard, or ways pro- 
vided for use by employes.” Pellerin 
v. International Cotton Mills, supra. 

88. U. S.—Whitney v. Olney, 29 
F. Cas. No. 17,595, 3 Mason 280, 281 
(cit Sparkes v. Hess, 15 Cal. 186, 196; 
Maddox v. Goddard, 15 Me. 218, 33 
AmD 604]. 

Me.—Farrar v. Cooper, 34 Me. 394, 
397. But see Blake v. Clark, 6 Me. 
436, 439 (holding that the fee of the 
land on which the mill stands includ- 
ing land over and upon which the 
slip, or any other necessary projec- 
tion from the mill, passes, may be 
carried by the term “mill” as used 


in a conveyance, the court saying, |. 


however, that “probably no author- 
ity can be adduced in which it has 
been held to convey, ex vi termini, 
any part of the adjoining land’’). 

Mass.—Auburn Cong. Church  v. 
Walker, 124 Mass. 69, 71; Forbush v. 
Lombard, 13 Metc. 109. 

N. H.—Gibson v. Brockway, 8 N. H. 
465, 471, 31 AmD 200. 

: tlhe rs v. Burchard, 55 N. 

See Indianapolis, ete, R. Co. v. 
Indianapolis First Nat. Bank, 134 
Ind. 127, 38 NE 679% Scott v. Michael, 
129 Ind. 250, 28 NE 546. 

[a] “A conveyance of a mill (1) 
. . . will operate to convey the land 
occupied for the purpose, unless 
there be in the conveyance language 
indicating a _ different intention.” 
Farrar v. Cooper, 34 Me. 394, 397. 
See also Deeds § 274 note 15 [b]. 
(2) While a grant of mill property 
includes everything essential to the 
free and full enjoyment of the mill, 
it does not authorize the grantee to 
erect and use machinery upon land 
merely appurtenant to the mill prop- 
erty, which is not necessary to the 
use of the mill as it had been used 
before the grant. Comstock v. John- 
son, 46 N. Y. 615. 

{b] The word “mills” is ‘efficient 
to convey the mill with the land on 
which it stands and the adjacent land 
necessary to the enjoyment of it.” 
Auburn Cong. Church v. Walker, 124 
Mass. 69, 71. 

{c] “The property known as mill 
property,” in a contract of sale, in- 
cludes the land‘on which the mill 
stands, and adjacent thereto, neces- 
sary for its use and actually used 
therewith. Van Horn v. Richardson, 
24 Wis. 245. 

{d] A mill yard not shown to be 

necessary to the operation of the 
mill does not pass under the word 
“mill” in a deed. Forbush v, Lom- 
bard, 13 Metc. (Mass.) 109. 
' [e] A conveyance of a mill privi- 
“lege, or of the privilege of a mill, 
passes the land occupied for the pur- 
pose, unless there is in the convey- 
ance language to express a different 
intention. Farrar v. Cooper, 34 Me. 
394. See Moore v. Fletcher, 16 Me. 
63, 33 AmD 633. 

{f] The grant of one half of a 
corn mill in a deed conveys the land 
on which the same was 
Gibson v. Brockway, 8 N. H. 465, 471, 
31 AmD 200 [cit Sparks v. Hess, 15 
Cal. 186, 195; Indianapolis, etc., R. 
Co. v. Indianapolis First Nat. Bank, 
134-Ind. 127, 33 NE 679]. 

89. Scott v. Michael, 129 Ind. 250, 
28 NE 546; Scheible v. Slagle, 89 
See also Waters [40 Cyc 


90. Scott v. Michael, 129 Ind. 250, 
28 NE 546; Blake y. Clark, 6 Me. 


For 


situated. 


4386; Richardson v. Bigelow, 15 Gray 
(Mass.) 154; Wetmore v. White, 2 
Cai. Cas. (N. Y.) 87, 2 AmD 328. See 
Prescott vy. White, 21 Pick. (Mass.) 
341, 32 AmD 266. 

[a] “The grant of a mill carries 
with it, by necessary implication, the 
right to the use of the watercourse 
coming to the mill and furnishing 
power for working it, and also to the 
canal or raceway which carries the 
water from the mill, to the full ex- 
tent of the grantor’s rights and 
power so to grant them.’ Richard- 
eon v. Bigelow, 15 Gray (Mass.) 154, 

[b] The deed of a mill passes the 
water privileges without any special 
provision. Scott v. Michael, 129 Ind. 
250, 28 NE 546; Blake v. Clark, 6 
Me. 436; Wetmore v. White, 2 Cai. 
Cass tGNAwYo) oS ee pam D)oo8- 

[c] Water power is included with 
the mill as a subject of valuation, so 
that the owner of a milldam lying in 
two towns in one state is to be taxed 
on the water power only in the town 
in which his mill is situated. Bos- 
ton :Mfsy, Co;?v. Newton, 22), Pick. 


(Mass.) 22. See Bellows Falls Canal 
Co. v. Rockingham, 37 Vt. 622. See 
also Waters [40 Cye 757]. 

91. U. S.—Whitney v. Olney, 29 
F, Cas. No. 17,595, 3 Mason 280. 

Ill.— Wilcoxon v. McGhee, 12 Ill. 
381, 54 AmD 409. 

Ind.—Scott v. Michael, 129 Ina 
250, 254, 28 NE 546. See Scott v. 
Stetler, (128) tnd. 385, 527% sNE Weds 
Lammott v. Ewers, 106 Ind. 310, 6 
NE 636, 55 AmR 746. 

Kan.—Cook vy. Condon, 6 Kan. A. 
545151 Pe 587. 

Me.—Rackley v. Sprague, 17 Me. 


281; Maddox v. Goddard, 15 Me. 218, 
224, 33 AmD 604; Blake vy. Clark, 6 
Me. 436, 439. 

ene Y.—Le Roy v. Platt, 4 Paige 77, 

{a] Basements.—‘When a convey- 
ance speaks of the mill only, without 
naming the privilege, it has been 
decided that any easement which has 
been used with the mill will pass.” 
Maddox v. Goddard, 15 Me. 218, 224, 
33 AmD 604. 

[b] All incidents and appurte- 
nances so far as the right to convey 
them existed in the grantor have 
been held to be conveyed by the 
grant of an undivided half of a saw- 


mill or gristmill. Rackley Vv. 
Sprague, 17 Me. 281, 285. 
92. Ill—Wilcoxon v, McGhee, 12 


Ill. 381, 54 AmD 409. 

Me.—Farrar v. Stackpole, 6 Me. 154, 
19 AmD 201. 

N. H.—Lizotte v. Nashua Mfg. Co., 
78 N. H.. 354,.356, 100 A.757; Boody 
Vity eee Cs SELES Coy 1 Tite Na tae aU Se 
210, 90 A 859, LRA1916A 10, AnnCas 
1914D 1280. 

Nu YE xcelsions BY Ins. Cos sive 
hha Ins, Co., 55 N. Y. 348, 14. AmR 


Oh.—Teaff v. Hewitt, 1 Oh. St. 511, 
5386, 59 AmD 634. 

“The word ‘mill’ may be used as 
meaning a building in which manu- 
facturing is carried on. It is, how- 
ever, often used as meaning a manu- 
facturing establishment, and when 
used in this sense it includes all that 
is usually intended by the plant of a 
manufacturing concern; that is, it in- 
cludes not only the buildings in 
which the work is done, but every- 
thing appurtenant to them.” Boody 
v. K. & C. Mfg. Co., supra [quot Li- 
zotte v. Nashua Mfg. Co., supra]. 

“These establishments have in 
many instances, perhaps in most, ac- 
quired a general name, which is un- 
derstood to embrace all their essen- 
tial parts; not only the building, 


Ve 


[§ 21 


Tt includes the dam,°® water privi- 
leges,°° and other things annexed to the freehold, 


beneficial enjoyment,®+ as the ma- 


chinery used with the mill and necessary thereto.®? 


which shelters, encloses, and secures 
the machinery, but the machinery it- 
self. Much of it might be easily 
detached, without injury to the re- 
maining parts or to the building; 
but it would be a very narrow con- 
struction, which should exclude it 
from passing by the general name 
by which the establishment is 
known, whether of mill or factory.” 
Farrar v. Stackpole, 6 Me. 154, 157, 
19 AmD 201. 

“It is true, that where a manu- 

factory or a mill is conveyed or de- 
livered, by any general name or de- 
scription which embraces all its es- 
sential parts as such manufactory or 
mill, the machinery and all the neces- 
sary parts of the establishment pass, 
whether affixed to the freehold or 
not.” Teaff v. Hewitt, supra. 
[a] Threshing machine. — ‘The 
terms: ‘mill’ and ‘factory’ are not, in 
common parlance, applied to a 
threshing machine, and even though 
a threshing machine should be said 
to perform some of the functions of 
a mill or factory, it cannot be in- 
cluded within the meaning of those 
terms without doing violence to the 
rule of statutory construction above 
quoted.” Gibson v. Wood, (Tex. Civ. 
A.) 199 SW 893, 894. 

{[b] Insurance on a mortgage in- 
terest in a mill has been held to 
cover “the machinery and fixtures, 
which, in legal contemplation, were 
included in the mortgage.” Excel- 
sior F. Ins. Co. v. Royal Ins. Co., 55 
Ni, Yo 343,..353, 14, AmR 270. 

[ec] Sale of a rolling mill passes 
the rolls, whether in place or not, 
and also defective iron plates used 
to cover the floor, although stich 
plates are not attached to the floor, 
or made for the purpose, but neces- 
sary as so used to the operation of 
the mill. Pyle v. Pennock, 2 Watts 
& S. (Pa.) 390, 37 AmD 517. 

[d] Mortgage and sale of a roll- 
ing mill, with the apparatus, etc., at- 
tached to the same, passes rolls used 
in the mill, whether in place or not. 
Voorhis vy. Freeman, 2 Watts & S. 
(Pa:) 116, 37 AmD 490. 

{e] Separate building containing 
machinery.—An engine room twenty- 
two feet distant from the mill build- 
ing, but supplying the mill with 
power, is covered, with the machin- 
ery therein, by the words “planing- 
mill building and addition on 
machinery, including shafting, gear- 
ing, belting, saws, tools, force-pump 
and hose therein,” in an insurance 
policy. Home Mut. Ins. Co. v. Roe, 
71 Wis. 33, 36 NW 594. 

{f] As used in a tax law, “mill” 
has been held to include machinery. 
Sprague v. Lisbon, 30 Conn. 18. See 
Patterson v. Delaware County, 70 


Paro. 

{g] Machinery may be separable 
from the fee of the mill, as where 
it was furnished by the lessee of the 
mill and so annexed by him that, al- 
though it would have become part of 
the realty as between a vendor and 
vendee, it would not as between the 
lessee and lessor, and in such case 
it has been held that, when the lessee 
afterward acquired the fee subse- 
quent to the mortgage executed by 
the lessor, the .machinery did not 
merge, along with the lease, in the 
fee, so as to be subject to the mort- 
gage. Globe Marble Mills Co. v. 
Quinn WGN... Vie taoys oc Amn .259 « 

{h] “Mil” as used in a statute 
granting a lien on sawmills for sup- 
pliss comprehends all engines, boil- 
ers, machinery of every kind, and all 
hardware connected with and used, or 
proper for use, in the mill establish- 
ment regarded as a going concern for 


later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


Pa 


§§ 22-25] 


[§ 22] C. Appurtenances.°* Although the word | 
“fappurtenances’’ need not be used in a convey- 
ance or will of mill property,®* the term when used 
has been held to include everything essential to 
the free and full enjoyment of the mill and requisite 
to the establishment,®* such as the dam®® and the 


Iii, ESTABLISHMENT 


_{§ 23] A. In General. At common law every 
citizen has the right to build and maintain a mill 
upon his own property,! yet that right must of 
course be exercised with due regard to the rights of 
others.” Mills, being deemed a great public con- 
venience and necessity, have from early times been 
favored by the courts and the legislature,’ and’ this 
favor, it has been said, has continued, although the 
reasons in which the policy originated have long 
since ceased to exist.4 Accordingly for the en- 
couragement of mills, and because of their public 
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water rights.27 So it has been held to include land, 
which was always used with the mill,®* although 
the general rule is that the term ‘‘appurtenances’’ 
does not properly apply to any of the realty con- 
nected with a mill. 


AND MAINTENANCE 


usefulness, general mill acts authorizing under pre- 
seribed conditions the erection of dams and the 
flowage of lands for milling purposes have been 
passed and upheld in many of the states.> Publie 
aid to mills has been held to be authorized under 
statutes permitting municipalities to borrow money 
and issue bonds for internal improvements.® 

[§ 24] B. License by Judicial Authority. In some 
jurisdictions, by force of statute, mills for grinding 
grain must be established by order of court.’ 


IV. REGULATION 


[§ 25] Whether in the exercise of the police 
power® or of eminent domain® the legislature fre- 
quently provides for the regulation of mills,!° as 
for instance, by fixing tolls of gristmills,1! imposing 


a liability for a refusal on the part of a mill owner 
to receive grain for grinding,!? or by making pro- 
vision for repairs of mills owned by joint tenants 
or tenants in common.78 


*MILL SEAT.t 


MILL SITE.? 
MILL TALLY.’ 
MILLWORK. As used in building contracts, a 


term with a well defined. and well understood mean- 
ing. As applied to window sash it includes ordi- 
the purposes for which it was] 211, 1 L. ed. 804. 


erected, but does not include any “Every man. 
buildings or any detached personalty, 


tionable right to erect a mill upon his 


nary glass properly set into the sash and ready to 
be placed in position in the building.® 

MILLWRIGHT. A wmillwright is an engineer 
who designs, constructs, and erects mills, their mo- 
tors, machinery, and appurtenances, particularly 
flouring and grist mills.® 


Traver v. Merrick County, 14 Nebr. 


has an unques-|327, 15 NW 690, 45 AmR 111]. See 
Blair v. Cuming County, 111 U. S. 


such as vehicles, draft animals, etc. 
Empire Lumber Co. v. Kiser, 91 Ga. 
643, 17 SE 972. 

{i] A gasoline engine, used, in 
connection with machinery consist- 
ing of belts, pulleys, and cogwheels, 
to pump water through pipes to sup- 
ply the inhabitants of a city, is not 
a “mill.” Wind River Lumber Co. v. 
Frankfort Mar., etc., Ins. Co., 196 
Fed. 340, 345, 116 CCA 160; Ward v. 
Norton, 86 Kan, 906, 122 P 881, 882. 

[j] Descent of mill machinery to 
heirs.—House v. House, i0 Paige (N. 
Y.) 158. See also Fixtures § 27. 

93. “Appurtenance” defined 
Appurtenance 4 C. J. p 1466. 

Construction of “appurtenances” in 


see 


“abst emned generally see Deeds 
72. 
94. Scott v. Michael, 129 Ind. 250, 


28 ND 546. 
95. Blaine v. Chambers, 1 Serg. & 
R. (Pa.) 169 (devise of gristmill and 


appurtenances). 
86. Blaine v. Chambers, supra. 
97. Burr v. Mills, 21 Wend. (N. 


Y.) 290 (devise); Strickler v. Todd, 
10 Serge. & R. (Pa.) 63, 13 AmR 649; 
Pickering v. Stapler, 5 Serge. & R. 
(Pa.) 107, 9 AmD 336. See also 
Waters [40 Cyc 755]. 

98. Whitney v. Olney, 29 F. Cas. 
No. 17,595, 3 Mason 280; Indianapolis, 
etc., R. Co. v. Indianapolis First Nat. 
Bank, 1346 Ind, 127; . 33) "NE 679* 
Blaine v. Chambers, 1 Serg. & R. 
(a) 169; 

99. Whitney v. Olney, 29 F. Cas. 
No. 17,595, 3 Mason 280; Leonard v. 


White, 7 Mass. 6, 5 AmD 19; Archer: 


v. Bennett, 1 Lev. 131, 83 Reprint 333. 

[a] The term “anpurtenances” 
does not pass the soil of a road, used 
as a way to a mill, as land cannot be 
appurtenant, although the right of 
way may pass as an appurtenance. 
pecnare v. White, 7 Mass. 6, 5 AmD 


1. Beissell v. Sholl, 4 Dall. (Pa.) 


own land; and to use the water, pass- 
ing through his land, as he pleases; 
subject only to this limitation, that 
his mill must not be so constructed 
and employed, as to injure his neigh- 
bor’s mill; and that, after using the 


water, he returns the stream to its 
ancient channel.” JBeissell v. Sholl, 
supra. 

tal “It is no nuisance or wrong 


for one man to erect a mill so near to 
another as to draw away its custom, 
or to enter into competition with it 
in any manner whatever.” Binney’s 
Case, 2 Bland (Md.) 99, 119. 

Right to erect and maintain dams 
see Waters [40 Cyc 666]. 

2.. Beissell v. Sholl, 4 Dall. (Pa.) 
211, 1 L. ed. 804. 

Nuisances arising from mills see 
Nuisances [29 Cye 1177]. 

8. Olmstead v. Camp, 33 Conn. 532, 
81 AmD 221; Jordan v. Woodward, 40 
Me 317, 323; Wolcott Woolen Mfg. 
Co. v. Upham, 5 Pick. :(Mass.) 292; 
Strickler v. Todd, 10 Serg. & R. (Pa.) 
63, 13 AmD 649. 

“In the early history of this coun- 
try, the erection of mills was deemed 
a great public convenience and neces- 
sity, and as such deserving the 
special protection of the legislative 
power. There were then few mills in 
the country, and little capital where- 
with to construct them, while land 
was abundant, and to a great extent 
unoccupied, and comparatively of 
little value. Hence the origin of the 
policy and grounds of its justifica- 
tion or excuse.” Jordan v. Wood- 
ward, supra. 

4 Jordan v. Woodward, supra; 
Wolcott Woolen Mfg. Co. v. Upham, 


5 Pick. (Mass.) 292. See Eminent 
Domain § 58. 
5. See Eminent Domain § 58; 


Waters [40 Cyc 667]. 

6 Burlington Tp. v. Beasley, 94 
U. S. 310, 24 L. ed. 161; State v. Clay 
County, 20 Nebr. 452, 30 NW 528 [foll 


363, 4 SCt 449, 28° L. ed. 457. 

7. See statutory provisions. 

[a] Mill thereafter built.—A mill 
which has been destroyed and rebuilt 
after the passage of the statute is 
not a mill thereafter built within the 
meaning of the statute. Webb v. 
Com., 2 Leigh (29 Va.) 721. 

Necessity of license to build mill 
dam see Waters [40 Cyc 667]. 

8) Munn vv. Allinoiss94 Wes tis, 
24 L, ed. 77; Mobile v. Yuille, 3 Ala. 
137, 86 AmD 441; State v. Edwards, 
86 Me. 102, 29 A 947, 41 AmSR 528, 
25 LRA 564. 


9. State v. Edwards, supra. 
10. See statutory provisions. 
11. Olmstead v. Camp, 33 Conn. 


532, 89 AmD 221; State v. Edwards, 
86 Me. 102, 29 A 947, 41 AmSR 528, 
25 LRA 504; Traver v. Merrick 
County, 14 Nebr. 327, 15 NW 690, 45 
AmR 111; Bellows v. Dewey, 9 N. H. 
278. See Olmstead v. Camp, 33 Conn. 
532, 89 AmD 221. 

[a] Contract to pay more.—Pro- 
prietors of gristmills are bound to 
receive and grind grain for the toll 
fixed by the statute, and a contract 
by which a customer has agreed to 
pay more does not excuse the breach 
of that duty. State v. Edwards, 86 
Me. 102, 29 A 947, 41 AmSR 528, 25 
LRA 504 

12. State v. Edwards, supra; Mer- 
rill v. Cahill, 8 Mich. 55. 

13. Roberts v. wen yey: Par ae H. 
477; Bellows v. Bape! IN. UE 2 aay 
Webb v. Com., Sitelen (2g Va.) Ot. 


1. See Mills § 6 
2. See Mills § 7. 
3. See Mills § 8. 
4 Foltmer y.-St. Cloud First M. EB, 


Church, 127 Minn. 129, 148 NW 1077. 

5 Foltmer v. St. Cloud First M. BE. 
Church, supra, 

6 Century D. [quot Cole v. War- 
ren Mfg. Co., 63° N. J, Gi 626, 630, 
rae 647]. See generally Mills ante 
Dp h 


* By JUAN D. MIRANDA (Mill Seat—Mine-Run Coal inclusive except the Spanish word), 
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MILL YARD.’ 

MIMEOGRAPH. An apparatus in which a thin 
fibrous paper coated with paraffin is used as a sten- 
cil for reproducing copies of written, printed, or 
typewritten matter.® 

MINA. In Spanish law, mine.® The subject is 
now regulated by the law of 1868.1° A mine is 
immovable (real) propertyt! and belongs to the 
state until a concession thereof is granted‘? The 
usufructuary of land containing a mine worked, 
granted, or claimed, is not entitled thereto unless 
it is expressly conceded in his document or the 
usufruct is universal,!* although he may take steps 
to claim under the mining law.'t The emphyteuti- 
cary of an estate has the rights of an owner in 
mines discovered thereon.'® 

MINABLE.*® 

MINABLE or MINEABLE COAL.'™ 

MINATUR INNOCENTIBUS QUI PARCIT NO- 
CENTIBUS.'§ 


7. See Mills § 9. 

8 Standard D. 

{a] “A mimeograph complaint may 
be described as a form of complaint 
applicable in a general way to a 
particular class of cases and is, 
therefore, nothing more than a blank 
which, before it can be of service in 
a special instance, must be properly 


13. 


15. 


Colombia.—Civ. Code arts 677, 678. 
Mexico.—Civ. Code art 802. 
Spain.—Civ. Code art 476. 
Philippine.—Civ. 
Porto Rico.—Civ. Code § 476. 
14. Spain.—Civ. 
Philippine.—Civ. 
Spain.—Civ. 
Philippine.—Civ. 


MILL YARD—MINE-RUN COAL 


MIND.’® In its legal sense, a term meaning the 
ability to will, to direct, to permit, or to assent ;?° 
a word sometimes used as convertible with the word 
““memory.’ 74 

MINE.” In fireworks, a piece consisting of a 
collection of various small fireworks which are dis- 
charged with a loud report into the air so as to 
seatter widely.?% 

MINE BOSS." 

MINE EXAMINER.”® 

MINE FOREMAN.’® 

MINE MANAGER.’** 

MINER.”* 

MINERAL.”° 

MINERAL DISTRICT.*° 

MINERAL INTEREST.** 

MINERAL LAND.*” 

MINER’S INCH.** 

MINER’S WEIGHT.** , 

MINE-RUN COAL.*® 


lar inspection. It can only be known 
by its outward manifestations, and 
they are found in the language and 
conduct of the man.’ Guiteau’s Case, 
LO Feds: 161, 167- 


Code art 476, 


Code art 478. 21. See Memory ante p 631. 
Code art 478. 22. See generally Mines and Min- 
Code art 1632. erals §§ 1-8. 


Code art 1632, 23. Webster New Int. D. See 


filled out.’”’ Berus v. New York City Porto Rico—Civ. Code § 1535. Bosserman v. Smith, 205 Mo. A, 657, 

Re Co:, 52:\Mise; W8l, (182; 101) NYS 16. See Mines and Minerals § 54.}226 SW 608, 609. 

“748. 17. See Mines and Minerals § 54. 24. See Mines and Minerals § 56. 
9. Escriche Diccionario. See Gam- 18. A maxim meaning “He threat- 25. See Mines and Minerals § 55. 

boa Comm. Min. Ord. of Spain, trans-|ens the innocent who spares the 26. See Mines and Minerals § 56. 

lated by Heathfield (London, 1830).] guilty.” Black, i. iD. {cit \Viauxs 27. See Mines and Minerals § 56. 

See also generally Mines and Min-| Case, 4 Coke 45, 76 Reprint 992]. 28. See Mines and Minerals § 57. 

erals post p 717. 19. See generally Insane Persons 29. See Mines and Minerals §§ 9- 
10. Escriche Diccionario; Suple-| §§ 2-140. 12. 

menio. 20. McDermott v. Evening Journal 30. See Mines and Minerals § 69. 
11. Spain.—Civ. Code art 334 (8).| Assoc., 438 N. J. L. 488, 492, 39 AmR 31. See Mines and Minerals § 58. 
Philippine.—Civ. Code -art 334 (8).|606 (“A corporation exerts its mind 32. See Mines and Minerals § 59. 
Porto Rico.—Civ. Code § 335 (8). each time that it assents to the terms 3c, See. Inch (31- Co J. p 392 ‘text 
12. Spain.—Civ. Code art 339 (2).|of the contract’). and notes 9, 10. 
Philippine.—Civ. Code art 339 (2). {a] ‘That subtle essence which 34. See Mines and Minerals § 60. 
Chili.—Civ. Code arts 595, 596, 598.! we call ‘mind’ defies, of course, ocu- 35. See Mines and Minerals § 61. 
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By Henry H. Sxyuss 


[Matters not in this Title, treated elsewhere in this Work, see Cross References infra Pp ] 


ANALYSIS 
I. DEFINITIONS [sub-analysis p 717] 


Il. OWNERSHIP, RESERVATION, AND DISPOSITION OF PUBLIC MINERAL LANDS [sub-analy- 
sis p 719 


Ill. TITLE, RIGHTS, CONVEYANCES, AND CONTRACTS [sub-analysis p 725] 
IV. OPERATION OF MINES, QUARRIES, AND WELLS [sub-analysis p 731 ] 


SUB-ANALYSIS 


I. DEFINITIONS [§§ 1-113] p 733 
A. Mine [§§ 1-8] p 733 
1. In General [§ 1] p 733 
2. Primary and Restricted Meaning [§ 2] p 733 
3. Broad or Enlarged Meaning [§ 3] p 734 
4. As Determined by Mode or Extent of Work [§§ 4-6] p 734 
a. In General [§ 4] p 734 
b. Fully Developed Mine [§ 5] p 735 \ 
c. Placer Mine [§ 6] p 735 
5. As Determined by Substance Obtained [§ 7] p 735 
6. Premises or Property Included [§ 8] p 735 
B. Mineral [§§ 9-12] p 736 
1. In General [§ 9] p 736 
2. Broad or Scientific Meaning [§ 10] p 736 
3. Popular Meaning [§ 11] p 736 
4. Particular Substances as Minerals [§ 12] p 737 
C. Other Mining Terms and Phrases [§§ 13-113] p 739 
1. Air Course [§ 13] p 739 
2. Apex or Top [§§ 14-16] p 739 
a. In General [§ 14] p 739 
b. As Dependent on Form of Vein [§ 15] p 740 
c. Formation of Apex [§ 16] p 740 
3. Bed or Seam [§ 17] p 740 
4. Bradenhead [§ 18] p 741 
5. Casing-Head Gas [§ 19] p 741 
6. Claimant [§ 20] p 741 
7. Claim Jumping [§ 21] p 741 
8. Collier [§ 22] p 741 
9. Concentrator; Concentration [§ 23] p 741 
10. Course or Strike [§ 24] p 741 
11. Damp [§ 25] p 741 
12. Dead or Sleeping Rent [§ 26] p 742 
13. Dip, Donward Course, or Course Downward [§§ 27-28] p 742 
a. In General [§ 27] p 742 
b. Angle or Dip; Inclination, Compass, and Practical Dip [§ 28] p 742 
14. Discovery [§ 29] p 742 
15. Downcast [§ 30] p 742 
16. Driller [§ 31] p 742 
17. Dump [§ 32] p 742 
18. End Lines and Side. Lines [§ 33] p 743 
19. Entry; Drift Entry [§ 34] p 743 
20. Escape Way [§ 35] p 743 ‘ 
21. Fault [§ 36] p 743 
22. Fissure [§ 37] p 743 
23. Grubstake [§ 38] p 743 
24. In Place [§ 39] p 7438 
25. In Sight [§ 40] p 744 
26. Intralimital, and Extralimital or Extralateral [§ 41] p 744 
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27. 
28. 


81 


Location [§ 42] p 744 
Lode, Vein, or Ledge [§§ 43-51] p 744 
Synonymy of Terms [§ 43] p 744 
. Difficulty of Definition; Controlling Elements [§ 44] p 745 
. General Definitions [§ 45] p 746 
d. Essential Elements and Characteristics [§ 46] p 746 
e. Particular Kinds of Veins or Lodes [§§ 47-49] p 747 
(1) Blanket Vein or Lode [§ 47] p 747 
(2) Blind Vein or Lode [§ 48] p 747 
(3): Fissure Vein or Lode [§ 49] p 747 
f. “Lode” and “Lot” Distinguished [§ 50] p 747 
g. Placer Claim or Mine Distinguished [§ 51] p 748 


ao 


. Lump Coal [§ 52] p 748 

. Milling. {§ 53] p 748 

. Minable [§ 54] p 748 

. Mine Examiner [§ 55] p 748 

. Mine Manager, Mine Foreman, Mine Boss, or Pit Boss [§ 56] p 748 
. Miner [§ 57] p 748 : 
. Mineral Interests [§ 58] p 748 

. Mineral Land [§ 59] p 748 

. Miner’s Weight [§ 60] p 749 

. Mine-Run Coal [§ 61] p 749 

. Mine Weight [§ 62] p 749 

. Mining [§ 63] p 749 

. Mining Agent [§ 64] p 750 

. Mining Claim [§§ 65-68] p 750 


a. In General [§ 65] p 750 

b. Placer Claim [§ 66] p 751 

ec. “Location” Distinguished [§ 67] 751 
d. “Mine” Distinguished [§ 68] p 751 


. Mining District dnd Mineral District [§ 69] p 751 

. Mining Land; Mining Ground [§ 70] p 751 

. Mining Operation [§ 71] p 752 

. Mining Purposes [§ 72] p 752 

. Mining Pursuit [§ 73] p 752 

. Mining Rights and Mining Title [§ 74] p 752. 

9. Mining Timber or Mining Lumber [§ 75] p 752 

. Natural Flow [§ 76] p 752 

. Natural Gas [§ 77] p 752 

. Natural Slate [§ 78] p 753 

. Open Mine [§ 79] p 753 

. Ore [§ 80] p 753 

. Ore Dressing [§ 81] p 753 

. Ore Leave [§ 82] p 753 

. Outcrop [§ 83] p 753 

. Owner of Mine [§ 84] p 753 

. Pertenencia [§ 85] p 753 

. Pit [§ 86]. p 753 

. Placer [§ 87] p 753 

. Prospect [§ 88] p 754 

. Quarta [§ 89] p 754 

. Quartz Lode [§ 90] p 754 

5. Rice Anthracite Coal [§ 91] p 754 

a Roast or Roasting [§ 92] p 754 
re 
68. 
69. 
70. 
le 
72. 
73. 
74. 

ries 
76. 
17. 
78. 
79. 
80. 


Room [§ 93] p 754 
Screened Coal [§ 94] p 754 
Shaft; Working Shaft [§ 95] p 754 

Shooter [§ 96] p 754 

Shooting Off the Solid [§ 97] p 755 

Slope [§ 98] p 755 

Smelting, Melting, Smelter Returns [§ 99] p 755 
Sprag; Spragger |§ 100] p 755 

Stem [§ 101] p 755 ’ 

Stope [§ 102] p 755 

Stringer [§ 103] p 755 

Sump [§ 104] p 755 

Surface; Surface Rights [§ 105] 
Tailings or Tailing Pile [§ 106] p 
Tool Dresser [§ 107]] p 756 


——— eee 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


ve Pe rt Pier ae / 
a . ‘ . . 


82. Traveling Way [§ 108] p 756 

83. Upcast [§ 109] p 756 

84. Vug [§ 110] p 756 

85. Washery; Wash Place [§ 111] p 756 

86. Win; Winning [§ 112] p 756 

87. Miscellaneous Terms and Phrases [§ 113] p 756 
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II. OWNERSHIP, RESERVATION, AND DISPOSITION OF PUBLIC MINERAL LANDS [§§ 114-439] 


p 756 
A. Ownershin, Disposal, or Reservation of Minerals in General [§§ 114-118] p 756 
1. In England [§ 114] p 756 
2. In United States [§§ 115-118] p 758 
a. In General [§ 115] p 758 
b. Under Reservations in General [§ 116] p 758 
ce. In Lands Ceded by Mexico [§§ 117-118] p 759 
(1) In General [§ 117] p 759 
(2) Mexican Grants [§ 118] p 759 
B. History and Development of Mining Laws [§§ 119-124] p 759 
1. In General [§ 119] p 759 
2. Miners’ Rules, Regulations, and Customs [§§ 120-121] p 759 
a. In General [§ 120] p 759 
b. Requisites and Validity; Evidence [§ 121] p 760 
3. Congressional Legislation [§§ 122-123] p 761 
a. In General [§ 122] p 761 
b. Application of Federal Mining Acts in Particular States [§ 123] p 762 
4. State Legislation [§ 124] p 762 
C. Location and Acquisition of Mining Claims and Rights [§§ 125-323] p 763 
1. Lands Open to Location and Acquisition [§§ 125-143] p 763 
a. In General [§ 125] p 763. _ 
b. Bed or Shore of Navigable Water [§ 126] p 764 
c. Lands Reserved for Particular Purposes [§§ 127-134] p 764 
(1) In General [§ 127] p 764 
(2) Military Reservation [§ 128] p 764 
(3) Park Reservation [§ 129] p 764 
(4) Forest Reservation [§ 130] p 764 
(5) Reservoir Reservation [§ 131] p 764 
(6) Withdrawal or Reservation by Presidential Order [$$ 132-134] p 765 
(a) In General [§ 132] p. 765 
(b) Under the Pickett Act [§§ 133-134] p 765 
aa. In General [§ 133] p 765 
bb. Sufficiency of Work to Hold Oil or Gas Claim [§ 134] p 766 
d. Lands Excepted from Grants [§§ 135-139] p 767 
(1) In General [§ 135] p 767 
(2) For Railroad Purposes [§ 136] p 768 
(3) For School Purposes [§ 137] p 768 
(4) Mexican Grants [§ 138] p 768 
(5) Grants by States [§ 139] p 769 
e. Lands Excepted from Sale or Entry wnder Other Laws [§§ 140-143] p 769 
(1) In General [§ 140] p 769 
_ (2) Homestead Laws [§ 141] p 769 
(3) Town Site Laws [§ 142] p 770 
(4) Timber and Stone Laws [§ 143] p 770 
2. Persons Entitled to Locate or Acquire Mineral Lands [§§ 144-156] p 770 
a. In General [§ 144] p 771 
b. Aliens [§§ 145-150] p 771 
(1) In General [§ 145] p 771 
(2) Joint Location with Citizen [§ 146] p 772 
(3) Conveyance by Citizen to Alien [§ 147] p 772 
(4) Conveyance by Alien to Citizen [§ 148] p 772 
(5) Effect of Subsequent Citizenship or Declaration Thereof [§ 149] p 772 
(6) Proceedings in Which Claim May Be Attacked for Alienage [§ 150] p 772 
¢e. Corporations and Associations [§ 151] p 773 
d. Agents [§$ 152-154] p 773 
(1) In General [§ 152] p 773 
(2) Power of Attorney; Recording [§ 153] p 774 
(3) Effect of Agent’s Location [§ 154] p 774 
e. Infants [§ 155] p 774 
f. Land Office Employees [§ 156] p 774 
3. Trespassers on Public Mineral Lands Generally [§§ 157-158] p 775 
a. In General [§ 157] p 775 
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b. Rights and Liabilities Arising Out of Trespass [§ 158] p 775 
4, Requisites and Validity of Location Proceedings [§§ 159-232] p 775 
a. In General [§§ 159-167] p 776 
(1) General Statements [§ 159] p 776 
(2) Statement of Requisites [§ 160] p 776 
(3) Order of Performing Acts [§ 161] p 777 
(4) Possession Generally [§§ 162-166] p Pa77 
(a) In General [§ 162] p 777 
(b) Possession without Location [§§ 163-164] p 777 
aa. In General [§ 163] p 777 
bb. Right to Possession to Explore or Complete Location [§ 164] p 778 
(c) Title by Adverse Possession [§§ 165-166] p 779 
aa. In General [§ 165] p 779 
bb. Requisites [§ 166] p 780 
(5) Fraud in General [§ 167] p 780 
b. Character of Ground Subject to Location [§§ 168-173] p 781 
(1) In General [§ 168] p 781 
(2) As Vein or Lode Claim [§ 169] p 781 
(3) As Placer Claim [§ 170] p 781 
(4) Vein or Lode Claim and Placer Claim on Same Ground [§ 171] p 782 
(5) Ground for Mill Site [§ 172] p 782 
(6) Classification of Ground as Mineral or Nonmineral [§ 173] p 782 
¢. Discovery of Minerals [§§ 174-184] p 782 
(1) Necessity [§§ 174-176] p 782 
(a) In General [§ 174] p 782 
(b) As to Vein or Lode Claim [§ 175] p 783 
(c) As to Placer Claim [§ 176] p 784 
(2) What Constitutes Discovery [§ 177] p 784 
(3) By Whom Discovered; Transfer of Rights [§§ 178-180] p 785 
(a) In General [§ 178] p 785 
(b) Agent [§ 179] p 785 
(c) Association [§ 180] p 786 
(4) Time of Discovery [§ 181] p 786 
(5) Place of Discovery [§ 182] p 787 
(6) Discovery Work; Shafts [ss 183-184] p 787 
(a) In General [§ 183] p 787 
(b) Discovery in Tunnel [§ 184] p 789 
d. Extent of Claim [§§ 185-192] p 789 
(1) Prior to Statute [§ 185] p 789 
(2) Under Statutes [§§ 186-189] p 789 
(a) Lode Claims [§ 186] p 789 
(b) Placer Claim [§ 187] p 789 
(c) Tunnel Claim [§ 188] p 790 
(d) Mill Site [§ 189] p 790 
(3) Excessive Size [§§ 190-191] p 790 
(a) In General [§ 190] p 790 
(b) Relocation of Excess [§ 191] p 791 
(4) Number of Claims [§ 192] p 791 
e. Form or Shape of Claim [§§ 193-194] p 791 
(1) Vein or Lode Claim [§ 193] p 791 
(2) Placer Claim [§ 194] p 792 
f. Posting Notice of Location [§§ 195-203] p 793 
(1) In General [§ 195] p 793 
(2) Purpose and Effect of Notice [§ 196] p 794 
(3) Place of Posting [§ 197] p 794 
(4) Time of Posting [§ 198] p 795 
(5) Sufficiency [§§ 199-203] p 795 
(a) In General [§ 199] p 795 
(b) Description of Claim [§§ 200-202] p 796 
aa. In General [§ 200] p 796 
bb. Course of Vein [§ 201] p 796 
ec. Reference to Monuments, Mar inge Etc. [§ 202] p 797, 
(c) Alterations and Amendments [6 203] p 797 
g. Marking Boundaries of Claim on Ground [§§ 204-215] p 797 
(1) Necessity and Purpose [§ 204] p 797 
(2) Time for Marking [§ 205] p 798 
(3) Sufficiency of Markings [§§ 206-211] p 799 
(a) In General [§ 206] p 799 
(b) Under Local Statutes or Rules [§§ 207-208] p 800 
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aa. In General [§ 207] p 800 
bb. In Canada [§ 208] p 800 
(ec) Adopting Old Marks .[§ 209] p 801 
(d) Joint Marks, and Marks Placed on Adjoining Claims [§ 210] p 801 
(e) Fences or Other Inclosures [§ 211] p. 801 
(4) Alteration, Correction, or Obliteration [§ 212] p 801 
(5) Application of Rules to Particular Claims [§§ 213-215] p 801 
(a) Placer Claim [§ 213] p 801 
(b) ZLunnel Claim [§ 214] p 802 
(ec) Mill Site [§ 215] p 802. 
h. Record of Claim; Location Certificate or Declaratory Statement [§§ 216-232] p 802 
(1) Necessity [§ 216] p 802 
(2) Nature and Purpose [§ 217] p 803 
(3) Requisites and Sufficiency [§§ 218-220] p 804 
(a): Requisites in General [§ 218] p 804 
(b) Sufficiency in General [§ 219] p 805 
(¢) What Constitutes Natural Object or Permanent Monument [§ 220] p 806 
(4) Variation between Record and Markings on Ground [§ 221] p 807 ‘ 
(5) Amended or Additional Certificates [§§ 222-224] p 808 
(a) In General [§ 222] p 808 
(b) Sufficiency [§ 223] p 808 
(c) Operation and Effect [§ 224] p 808 
(6) Verification [§§ 225-228] p 809 
(a) Necessity [§ 225] p 809 
(b) By Whom Made i 226] p 809 
(ce) Before Whom Made [§ 397 p 810 
(d), Sufficiency [§ 228] p 810 
(7) Time of Filing [§ 229] p 810 
(8) Recording [§ 230] p 810 
(9) Effect of Record [§§ 231-232] p 8i1 
(a) In General [§ 231] p 811 
(b) As Evidence [§ 232] p 811 
5. Conflicting Locations and Priorities Generally [§§ 233-234] p 812 
a. In General [§ 233] p 812 
b. Determination of Priority [§ 234] p 813 
6. Effect of Valid Location and Rights or Title Acquired {§§ 235-263] p 813 
a. In General [§ 235] p 813 
b. Property in Claim [§ 236] p 815 
. Nature of Locator’s Title or Interest [§ 237] p 815 
. Right to Vein or Lode in General [§ 238] p 816 
. Extralateral Rights [§§ 239-256] p 817 
(1) In General [§ 239] p 817 
(2) Essentials of Right [§§ 240-241] p 818 
(a) In General [§ 240] p 818 
(b) Continuity and Identity of Vein [§ 241] p 818 
(3) Eatent of Right Generally [§§ 242-243] p 819 
(a) In General [§ 242] p 819 
tb As Limited by Downward Course or Dip of Vein [§ 243] p 819 
(4) As Affected by End Lines [§ 244] p 820 
(5) As Affected by Surface Form of Claim and Direction of Course of Vein through 
Claim [§§ 245-252] p 820 
(a) In General [§ 245] p 820 
(b) Where Vein Crosses Two Parallel Lines [§§ 246-247] p 820 
aa. Parallel End Lines [§ 246] p 820 
bb. Parallel Side Lines [§ 247] p 820 
(c) Where Vein Crosses Converging or Diverging End Lines [§ 248] p 821 
(d). Where Vein Crosses Side Line and End Line [§ 249] p 822 
(e) Where Vein Crosses Same Line Twice [§ 250] p 822 
(f) Where Vein Crosses Only One End Line [§ 251] P 822 
(g) Split Apex [§ 252] p 822 
(6) Limitation by Conflict on Dip with Prior Rights [§ 253] p 823 
(7) Rights as to Unappropriated Portion of Vein [§ 254] p 823 
(8) Extralateral Rights to Incidental or Secondary Veins [§ 255] p 823 
(9) Boundaries to Rights Fixed by Agreements [§ 256] p 824 
f. As to Cross Veins [§ 257] p 824 
g. As to Veins Uniting on Dip [§ 258] p 825 
h. As to Tunnel Claims and Sites [§§ 259-263] p 825 
(1) In General [§ 259] p 825 
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) Discovery as Affecting Rights [§ 260] p 826 
) “Face” of Tunnel [§ 261] p 826 
4) “Line” of Tunnel [§ 262] p 826 
5) Right of Way through Prior Location [§ 263] p 826 
7. Labor and Improvements as Conditions of Continuance of Rights [§§ 264-290] p 826 
a. Necessity [§§ 264-266] p 826 
(1) In General [§ 264] p 826 
(2) Under Miners’ Rules and Customs [§ 265] p 827 
(3) Under Statutes [§ 266] p 827 
b. Amount of Work or Improvements [§ 267] p 828 
ce. Character and Sufficiency [§§ 268-269] p 828 
(1) In General [§ 268] p 829 
(2) Services of Watchman [§ 269] p 830 
d. Who May Perform Work or Make iniprotehete [§ 270) p 830 
e. Time of Performance [§§ 271-272] p 831 
(1) Beginning: of Statutory Period [§ 271] p 831 
(2) Time within Which to Perform [§ 272] p 831 
f. Place of Performance [§§ 273-277] p 831 : 
(1) In General [§ 273] p 831 
(2) Work and Improvements Outside of Claim [§§ 274-276] p 831 
(a) In General [§ 274] p 831 
(b) On One of a Group of Claims [§§ 275-276] p 832 
aa. In General [§ 275] p 832 
bb. On Placer Claims [§ 276] p 833 
(3) Work in Tunnel [§ 277] p 833 
g. Excuse for, or Waiver of, Nonperformance [§§ 278-279] p 833 
(1) In General [§ 278] p 833 a 
(2) Suspension of Requirement [§ 279] p 834 
. Duration of Duty [§ 280] p 834 
Affidavit of Performance [§ 281] p 834 
. Certificate of Work [§ 282] p 835 
. Failure of Coédwner to Contribute [§§ 283-288] p 836 
(1) In General [§ 283] p 836 
(2) Who May Enforce Forfeiture [§ 284] p 837 
(3) Contribution or Tender to Avoid Forfeiture [§ 285] p 837 
(4) Necessity and Requisites and Sufficiency of Notice [§§ 286-288] p 837 
(a) Necessity [§ 286] p 837 
(b) Requisites and Sufficiency [§§ 287-288] p 837 
aa. In General [§ 287] p 837 
bb. Contents of Notice [§ 288] p 838 
1]. Resumption of Work after Default [§§ 289-290] p 838 
(1) In General [§ 289] p 838 
(2) Time of Resumption [§ 290] p 839 
8. Abandonment [§§ 291-300] p 839 
. In General [§ 291] p 839 
. Acts Constituting Abandonment [§ 292] p 840 
. Acts Not Constituting Abandonment [§ 293] p 841 
. Distinguished from Forfeiture [§ 294] p 842 
Time of Abandonment [§ 295] p 842 
. Proof of Abandonment [§ 296] p 842 
. Abandonment of Codwner [§ 297] p 842 
. Abandonment of Part of Claim or Interest [§ 298] p 843 
Operation and Effect of Abandonment [§§ 299-300] p 843 
(1) In General [§ 299] p 843 
(2) As to Improvements [§ 300] p 844 
9. Forfeiture Generally [§§ 301-304] p 844 
a. In General [§ 301] p 844 
b. Construction [§ 302] p 845 
c. Pleading and Proof of Forfeiture [§ 303] p 845 
d. Effect of Acts of Forfeiture; Relief [§ 304] p 846 
10. Relecation [§§ 305-314] p 846 
a. Definition and Distinctions [§ 305] p 846 
b. Claims Subject to Relocation [§§ 306-307] p 846 
(1) In General [§ 306] p 846 
(3) Conflicting Locations [§ 307] p 847 
ce. Who May Relocate [§§ 308-310] p 848 
(1) In General [§ 308] p 848 
(2) Original Locator [§ 309] p 848 
(3) Agent or Other Fiduciary [§ 310] p 849 
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d. Requisites and Validity [§§ 311-312] p 849 
(1) In General [§ 311] p 849 
(2) Relocation Notice or Certificate [§ 312] p 850 
e. Operation and Effect [§§ 313-314] p 850 
(1) In General [§ 313] p 850 
(2) Estoppel to Deny Validity of Prior Location [§ 314] p 850 
11. Particular Rules as to Entry of Coal Lands [§§ 315-323] p 850 
a. In General [§ 315] p 850 
b. Coal Lands as Mineral Lands; Subject to Entry [§ 316] p 851 
c. By Whom Entry May Be Made [§§ 317-319] p 851 
~ (1) In General [§ 317] p 852 
(2) Entry by One for Another [§ 318] p 852 
(3) Preferential Right of Entry [§ 319] p 852 
d. Quantity of Land That May Be Entered [§§ 320-321] p 852 
(1) In General [§ 320] p 852 | 
(2) Number of Entries; Purchase [§ 321] p 853 
e. Price of Land [§ 322] p 853 
f. Entry Proceedings [§ 323] 853 
D. Patents [§§ 324-376 | p 854 
1. In General [§ 324] p 854 
2. Proceedings to Obtain Patent [§§ 325-334] p S854 
a. General Statement [§ 325] p 854 
b. Survey [§§ 326-327] p 855 
(1) In General [§ 336) p 855 
(2). Requisites and Validity of Survey [§ 327] p 855 
c. Posting Notice and Plat [§ 328] p &55 
d. Application for Patent and Proceedings Thereon [§§ 329-333] p 856 
(1) In General [§ 329] p 856 
(2) Jurisdiction and Nature of eae on Application [§§ 330-331] p 857 
(a) In General [§ 330] p 8 
(b) As to Character of va [§ 331] p 857 
(3) In Whose Name Patent Obtained [§ 332] p 858 
(4) Publishing and Posting Notice of Application [§ 333] p 858 
e. Certificate of Improvements and Expenditures [§ 334] p 859 
3. Adverse Claims and Proceedings Thereon [§§ 335-350] p 859 
a. In General [§ 335] p 859 
b. Nature and Scope of Adverse Claim [§§ 336-344] p 860 
(1) In General [§ 336] p 860 
(2) Holder of Easement [§ 337] p 861 
(3) Holder under Prior Claim or Patent [§ 338] p 861 
(4) Joint Claimant or Codwner [§ 339] p 861 
(5) Lien Claimant [§ 340] p 861 
(6) Mining Claimant and Town Site Claimant [§ 341] p 861 
(7) Tunnel Site Claimant [§ 342] p 861 
(8) Mill Stte Claimant [§ 343] p 862 
(9) Hoider of Equitable Title or Interest [§ 344] p 862 
e. Filing [§§ 345-348] p 862 
(1) In General [§ 345] p 862 
(2) Time of Filing [§§ 346-347] p 862 
(a) In General [§ 346] p 862 
(b) Extension of Time [4 347] p 863 
(3) Effect of Filing [§ 348] p 863 
d. Requisites and Sufficiency of Claim [§ 349] p 863 
e. Waiver of Claim [§ 350] p 863 
4. Right to Protest Issuance of Patent [§ 351] p 864 
5. Final Entry, Payment, and Issuance of Patent [§§ 352-353] p 864 
a. In Uncontested Proceedings [§ 352] p 864 
b. In Contested Proceedings [§ 353] p 864 
6. Rules Applicable to Particular Entries and Claims [§§ 354-360] p 865 
a. Placer Claims [§§ 354-358] p 865 
(1) In General [§ 354] p 865 
(2) Where Placer and Lode or Vein in Same Ground [§§ 355-357] p 865 
(a) In General [§ 355] p 865 
(b) What Constitutes Known Lode or Vein [§ 356] p 866 
(c) Burden of Proof and Presumptions [§ 357] p 866 
(3) Adverse Claims [§ 358] p 866 
b. Mill Sites [§ 359] p 867 
ce. Patents from Possession [§ 360] p 867 
7. Final Receipt or Certificate [§§ 361-363] p 867 
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a. In General [§ 361] p 867 
b. Cancellation [§§ 362-363] p 868 
(1) In General [§ 362] p 868 
(2) Effect of Cancellation [§ 363] p 868 
8. Requisites and Validity of Patent [§§ 364-368] p 869 
a. In General [§ 364] p 869 
b. Description of Claim in General [§ 
ce. As to Extent or Area in General [§ 366] p 870 
d. Including More than One Location [§ 367] p 870 
e. Haceptions and Reservations [§ 368] p 870 
9. Construction and Operation of Patent [§§ 369-375] p 870 
In General [§ 369] p 870 
Property and Rights Included in General [§ 370] p 871 
Extralateral Rights [§ 371] p 871 
Relation Back [§ 372] p 872 
Priorities in General [§ 373] p 872 
Conclusiveness; Collateral Attack [§§ 374-375] p 873 
(1) In General [§ 374] p 873 
(2) Where Patent Void [§ 375] p 874 
10. Cancellation [§ 376] p 874 
E. Contents upon Adverse Claims [§§ 377-403] p 875 
. Statutory Provisions [§ 377] p 875 
. Nature and Object of Remedy [§ 378] p 875 
. Form of Remedy [§ 379] p 876 
. Limitations; Diligence in Prosecution [§ 380] p 877 
. Laches [§ 381] p 878 
. Jurisdiction [§ 382] p 878 
. Parties [§§ 383-384] p 879 
a. In General [§ 383] p 879 
b. Government as Party [§ 384] p 879 
8. Pleading [§§ 385-390] p 879 
a. In General [§ 385] p 879 
b. Complaint [§§ 386-389] p 880 
(1) In General [§ 386] p 880 
(2) Averment of Plaintiff?s Qualifications [§ 387] p 881 
(3) Averments as to Defendant’s Application and Plaintif’s Adverse Claim [§$ 388] 
p 881 
(4) Description of Property [§ 389] p 882 
c. Plea or Answer [§ 390] p 882 
9. Issues, Proof, and Variance [§§ 391-392] p 882 
a. In General [§ 391] p 882 
b. Citizenship [§ 392] p 883 
10. Evidence [§§ 393-396] p 883 
a. Presumptions [§ 393] p 883 
b. Burden of Proof [§ 394] p 883 
ce. Admissibility [§ 395] p 884 
d. Weight and Sufficiency [§ 396] p 885 
11. Trial [§§ 397-400] p 886 
a. In General [§ 397] p 886 
b. Right to Jury Trial [§ 398] p 887 
c. Dismissal and Nonsuit [§ 399] p &87 
d. Verdict and Findings |§ 400] p 887 
12. Judgment [§§ 401-402] p 888 
a. Requisites and Validity [§ 401] p 888 
b. Effect [§ 402] p 888 
13. Appeal [§ 403] p 889 
F. Government Leases and Licenses [§§ 404-438] p 889 
1. In United States [§§ 404-421] p 889 
a. By Federal Government [§§ 404-408] p 889 
(1) In General [§ 404] p 889. 
(2) Who May Acquire Lease or Permit [§§ 405-406] p S89 
(a) In General [§ 405] p 890 
(b) Prior Claimants [§ 406] p 890 
(3) Jurisdiction and Proceedings [§ 407] p 890 
(4) Lease of Naval Reserve Oil Lands [§ 408] p 890 
b. By State Government [§§ 409-419] p 892 
(1) In General [§ 409] p 892 
(2) Requisites and Validity in General [§ 410] p 893 
(3) Application for Lease or Permit [§§ 411-412] p 894 
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(a) In General [§ 411] p 894 
(b) Several Applications [§ 412] p 894 
(4) Term or Duration of Lease [§ 413] p 894 
(5) Construction and Operation of Lease or Permit [§§ 414-415] p 894 
(a) In General [§ 414] p 894 
(b) Rights of Purchaser of Land [§ 415] p 895 
(6) Conflicting Leases [§ 416] p 895 
(7) Rescission [§ 417] p 895 
(8) Forfeiture or Abandonment [§§ 418-419] p 895 
(a) In General [§ 418] p 895 
(b) Subsequent Lease or Permit [§ 419] p 896 
ce. Assignment or Transfer of Lease or Permit [§§ 420-421] p 896 
(1) In General [§ 420] p 896 
(2) Effect of Assignment or Transfer [§ 421] p 896 
2. In Canada and Other British Provinces [§§ 422-438] p 896 


a. In General [§ 422] p 896 
b. Free Miners* Certificates and Prospecting Licenses in General [§ 423] p 897 
c. Application for Lease or License [§ 424] p 897 
d. Who May Apply [§ 425] p 898 
e. Ground Subject to, or Covered by, Lease or License [§§ 426-427] p 898 
(1) In General [§ 426] p 898 
(2) Private Land [§ 427] p 898 
f. Power or Duty as to Granting Lease or License [§ 428] p 898 
g. Construction and Operation of Lease or License [§§ 429-433] p 899 


(1) Construction in General [§ 429] p 899 
(2) Operation and Effect in General [$$ 430-431] p 899 
(a) Of License [§ 430] p 899 
(b) Of Lease [§ 431] p 899 
(3) Rents and Royalties [§ 432] p 899 
(4) Rights as to Improvements [§ 433] p 900 
h. Termination or Forfeiture of Lease or License [§§ 434-435] p 900 
(1) Expiration of License [§ 434] p 900 
(2) Forfeiture or Cancellation of Lease [§ 435] p 900 
i. Contests [§ 436] p 901 
j. Renewals [§ 437] p 902 
k. Transfers [§ 438] p 902 
G. Offenses Incident to Mining Claims [§ 439] p 902 


III. TITLE, RIGHTS, CONVEYANCES, AND CONTRACTS [§§ 440-775] p 903 
A. Title or Rights of Owner Generally [§§ 440-527] p 903 — 
1. In General [§ 440] p 903 
2. Nature of Property in Minerals [§§ 441-443] p 903 
a. In General [§ 441] p 903 
b. In Oil and Gas [§§ 442-443] p 904 
(1) In General [§ 442] p 904 
(2) Qualifications [§ 443] p 905 
8. Tiile by Adverse Possession [§§ 444-448] p 905 
a. In General [§ 444] p 905 
b. Requisites in General [§ 445] p 906 
ce. What Constitutes Actual Possession [§ 446] p 907 
d. Possession of Surface Not Possession of Mineral; and Vice Versa [§ 447] p 907 
e. Effect of Nonuser [§ 448] p 908 
4. Remedies of Owner of Mineral Rights [§§ 449-527] p 909 
a. In General [§ 449] p 909 
b. Action for Damages for Trespass [§§ 450-470] p 909 
(1) Right of Action [§§ 450-452] p 909 
(a) In General [§ 450] p 909 
(b) Elements of Right [§§ 451-452] p 910 
aa. In General [§ 451] p 910 
bb. Title or Possession [§ 452] p 911 
(2) Persons Who May Sue or Be Sued [§ 453] p 911 
(3) Form of Action [§ 454] p 912 
(4) Jurisdiction and Venue [§ 455] p 912 
(5) Pleading [§§ 456-459] p 912 
(a) In General [§ 456] p 912 
(b) Declaration or Complaint [§§ 457-458] p 912 
aa. In General [§ 457] p 912 
bb. Joinder of Actions if 458] p 913 
(c) Plea or Answer; Cross Complaint [§ 459] 913 
(6) Isswes, Proof, and Variance [§ 460] p 913 
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(7) Evidence [§§ 461-464] p 914 
(a) In General [§ 461] p 914 
(b) Presumptions [§ 462] p 914 é 
(c) Burden of Proof [§ 463] p 915 
(d) Admissibility [§ 464] p 915 
(8) Trial [§ 465] p 916 
(9) Damages {§§ 466-470] p 916 
(a) In General [§ 466] p 916 
(b) As Dependent upon Innocence or Willfulness of Trespass [§§ 467-469} 
p 917 
aa. Innocent Trespass [§ 467] p 917 
bb. Willful Trespass [§$ 468-469] p 919 
(aa) In General [§ 468] p 919 
(bb) Exemplary Damages [§ 469] p 919 
(c) Nominal Damages [§ 470] p 920 
c. Trover and Conversion [§§ 471-476] p 920 
1) In General [§ 471] p 920 
(2) Who May Sue or Be Sued [§ 472] p 921 
(3) Pleading [§ 473] p 921 
(4) Evidence [§ 474] p 922 
(5) Trial [§ 475] p 922 
(6) Damages [§ 476] p 923 
d. Ejectment [§§ 477-490] p 924 
(1) In General [§ 477]. p 924 ; 
(2) Right of Action ss. 478-480] p 924 
(a) In General [§ 478] p 924 
(b) By Locator or Possessor of Mining Claim [6 479] p 924 
(ec) Ouster of Plaintiff and Possession by Defendant [§ 480] p 925 
(3) Time for Bringing Action [§ 481] p 925 
(4) Defenses [§ 482] p 926 
(5) Pleading [§§ 483-484] -p 926 
(a) Declaration, Complaint, or Petition [§ 483] p 926 
(b) Plea or Answer; Motion [§ 484] p 927 
(6) Issues, Proof, and Variance [§ 485] p 927 
(7) Evidence [§§ 486-488] p 928 
(a) Presumptions and Burden of Proof [§ 486] p 928 
(b) Admissibility [§ 487] p 928 
(c) Weight and Sufficiency [§ 488] p 929 
(8) Trial [§ 489] p 929 
(9) Mesne Profits and Damages [§ 490] p 936 
e. Action to Quiet Title [§§ 491-504] p 930 
(1) In General [§ 491] p 930 
(2) Jurisdiction and Venue [§ 492] p 930 
(3) Title or Interest of Plaintiff [§ 493] p 930 
(4) Possession by Plaintiff [§ 494] p 931 
(5) Defenses [§ 495] p 931 
(6) Pleadings [§§ 496.498] p 932 
(a) In General [§ 496] p 932 
(b) Bill, Complaint, or Petition [§ 497] p 932 
(c) Plea or Answer [§ 498] p 933 
) Issues, Proof, and Variance [§ 499] p 933 
(8) Evidence [§§ 500-502] p 934 
(a) Presumptions and Burden of Proof [§ 500] p 934 
(b) Admissibility [§ 501] p 934 
(c) Weight and Sufficiency [§ 502] p 935 
(9) Trial [§ 503] p 935 
(10) Judgment or Decree [§ 504] p 937 
f. Injunction [§§ 505-520] p 937 
(1) Right to Injunction [§§ 505-509] p 937 
(a) In General [§ 505] p 937 
(b) Particular Applications of Rules [§§ pnt. Pp 938 
aa. When Granted [§ 506] p 938 
bb. When Not Granted [§ 507] p 940 
. (c) Effect of Solvency or Insolvency of Defendant [ 508] p 940 
(d) Pending Litigation [§ 509] p 940 
(2) Who May Maintain Suit [§ 510] p 941 
(3) Parties [§ 511] p 942 
(4) Jurisdiction and Venue [§ 512] p 942 
(5) Pleading [§ 513] p 943 
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(6) Issues, Proof, and Variance [§ 514] p 943 
(7) Lvidence [§ 515] p 944 
(8) Judgment or Decree [§ 516] p 944 
(9) Construction and Effect of Injunction [§ 517] p 945 
(10) Modification or Dissolution [§ 518] p 945 
(11) Bonds; and Liabilities Thereon [§ 519] p 946 
(12) Receiver [§ 520] p 946 
g. Inspection and Survey of Mines [§§ 521-527] p 947 
(1) In General [§ 521] p 947 
(2) Who May Apply for Inspection [§ 522] p 948 
(3) Proceedings [§ 523] p 948 
(4) Propriety and Time of Order [§ 524] p 948 
(5) Scope of Order [§ 525] p 948 
(6) By Whom Inspected [§ 526] p 949 
(7) EHupense of Inspection; Security for Damage [§ 527] p 949 
B. Sales and Conveyances; In General [§§ 528-581] p 949 
1. Options and Executory Contracts [§§ 528-539] p 949 
a. In General [§ 528] p 949 
b. Option, Executory Contract, or Other Form of Contract [§ 529] p 949 
c. Requisites and Validity [§ 530] p 950. 
d. Construction and Operation [§§ 531-533] p 951 
(1) In General [§ 531] p 951 
(2) Persons Bound; Estoppel [§ 532] p 953 
- (3) Time as Essence of Contract [§ 533] p 953 
Obligations and Performance by Purchaser [§ 534] p 954 
Obligations and Performance by Vendor [§ 535] p 956 
g. Termination of Contract [§§ 536-538] p 956 
(1) In General [§ 536] p 956 
(2) Rescission or Forfeiture [§§ 537-538] p 956 
(a) By Vendor [§ 537] p 956 
(b) By Purchaser [§ 538] p 957 
h. Rights and Liabilities on Failure to Carry Out Contract [§ 539] p 958 
2. Conveyances of Land with Minerals [§§ 540-552] p 959 
a. In General [§ 540] p 959 
b. Requisites and Validity [§§ 541-542] p 959 
(1) In General [§ 541] p 959 
(2) Writing [§ 542] p 960 
. Construction and Operation [§§ 543-547] p 960 
(1) In General [§ 543] p 960 
(2) Particular Property Conveyed [§§ 544-545] p 961 
(a) In General [§ 544] p 961 
(b) After-Acquired Title or Property [§ 545] p 962 
(3) Ezxtralateral Rights [§ 546] p 963 
(4) Estoppel [§ 547] p 963 
d. Conditions and Provisos [§ 548] p 963 
e. Protection of Bona Fide Purchasers [§ 549] p 964 
f. Remedies of Purchaser; Rescission [§§ 550-551] p 964 
(1) In General [§ 550] p 964 
(2) Fraud or Misrepresentation [§ 551] p 965 
g. Remedies of Vendor; Rescission [§ 552] p 967 
3. Mortgages [§ 553] *p 968 
4. Grants and Reservations of Minerals and Mining Rights without Land [§§ 554-581] p 969 
a. Surface and Mining Rights Severable [§§ 554-555] p 969 
(1) In General [§ 554] p 969 
(2) As to Natural Gas and Oil [§ 555] p 969 
b. How Severance Accomplished in General [§§ 556] p 969 
c. Reservation and Exception Distinguished [§ 557] p 971 
d. Requisites and Validity of Grant or Reservation [§§ 558-559] p 971 © 
(1) Requisites in General [§ 558] p 971 
(2) Validity [§ 559] p 973 
e. Construction and Operation [§§ 560-566] p 973 
(1) In General [§ 560] p 973 
(2) Nature and Extent of Title or Right Granted or Reserved [§§ 561-564] p 975 
a) In General [§ 561] p 975 : 
(b) Mere Right, Privilege, or License [§ 562] p 977 
(c) Eaclusiveness of Right [§ 563] p 978 
(d) As to Natural Gas and Oil [§ 564] p 978 
(3) Kind, Quantity, and Location of Minerals [§§ 565-566] p 979 
(a) In General [§ 565] p 979 
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(b) Natural Gas and Oil [§ 566] p 980 
. Effect of Severance in General [§ 567] p 981 
. Possession of Minerals [§ 568] p 982 
. Right or Duty to Remove Minerals [§ 569] p 982 
Incidental Rights or Servitudes of Owner of Minerals [§§ 570-574] p 983 
(1) In General [§§ 570-572] p 983 
(a) Hapress Rights or Servitudes [§ 570] p 983 
(b) Implied Rights or Servitudes in General [§ 571] p 984 
(c) Limitations of Rights in General [§ 572] p 985 
(2) Use of Mine or Tunnel Space [§ 573] p 985 
(3) Timber Rights or Servitudes [§ 574] p 986 
. Rights of Surface Owner in Lower Strata [§ 575] p 986 
. Vendor’s Lien [§ 576] p 987 
Loss or Termination of Mineral Rights [§§ 577-579] p 987 
(1) In General [§ 577] p 987 
(2) Abandonment, Release, or Nonuser [§ 578] p 987 
(3) Rescission, Cancellation, or Forfeiture [§ 579] p 988 
m. Remedies [§§ 580-581] p 989 
(1) In General [§ 580] p 989 
(2) Injunction [§ 581] p 989 
C. Leases [§§ 582-756] p 990 
1. Definition and History and Purpose of Mining Lease [§ 582] p 990 
2. Nature [§ 583] p 991 
3. Distinction between Lease, License, and Other Contracts [§§ 584-586] p 991 
a. In General [§ 584] p 991 
b. Lease or License [§ 585] p 991 
ce. Lease or Sale [§ 586] p 992 
4. Agreement for Lease [§§ 587-589] p 993 
a. In General [§ 587] p 993 _ 
b. Title of Proposed Lessor [§ 588] p 995 
ce. Remedies [§ 589] p 995 
5. Option for Lease [§ 590] p 996 
6. Requisites and Validity of Lease [§§ 591-594] p 996 
a. In General [§ 591] p 996 
b. Form and Contents [§ 592] p 998 
ce. Writing and Execution [§ 593] p 998 
d. Validity [§ 594] p 999 
7. Rescission of Lease [§§ 595-596] p 999 
a. In General [§ 595] p 999 
b. Fraud or Mistake [§ 596] p 1000 
. Modification [§ 597] p 1001 
. Waiver, Estoppel, and Ratification in General [§ 598] p 1002 
10. Construction and Operation of Mining Leases [§§ 599-659] p 1003 
a. In General [§ 599] p 1003 
b. Term [§§ 600-606] p 1004 
(1) In General [§ 600] p 1004 
(2) Hatension or Renewal [§ 601] p 1004 
(3) Termination [§§ 602-606] p 1005 
(a) In General [§ 602] p 1005 
(b) Forfeiture in General {§ 603] p 1005 
(c) Surrender of Lease [§§ 604-605] p 1006- 
aa. In General [§ 604] p 1006 
bb. By Operation of Law [§ 605] p 1007 
(d) Abandonment of Lease [§ 606] p 1007 
A. Eviction [§ 607] p 1008 
d. Premises Demised and Rights Acquired [§§ 608-618] p 1009 
(1) Right to Mine in General [§ 608] p 1009 
(2) Premises Included in General [§ 609] p 1010 
(3) Use and Enjoyment [§§ 610-614] p 1011 
(a) In General [§ 610] p 1011 
(b) Surface Rights and Duties in General [§ 611] p 1011 
(¢) Use of Premises. in Connection with Adjacent Mines [§ 612] p 1012 
(d) Appurtenances in General [§ 613] p 1013 
(e) Timber Rights [§ 614] p 1013 
(4) Title to Minerals [§ 615] p 1013 
(5) Kind, Quantity, and Quality of Minerals [§§ 616-618] p 1014 
(a) In General [§ 616] p 1014 
(b) Warranty of Existence of Mineral [§ 617] p 1015 
(¢) Obligation to Mine Stipulated Quantity [§ 618] p 1015 
e. Liability for Taxes and Assessments [§ 619] p 1016 
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f. Improvements and Repairs [§§ 620-621] p 1016 
(1) In General [§ 620] p 1016 
(2) Ownership and Removal of Improvements [§ 621] p 1017 
. Condition of Premises.at Termination-of Tenancy [§ 622] p 1018 
. Liability for Damages in General [§ 623] p 1019 
Obligation to Develop or Work [§§ 624-631] p 1020 
(1) In General [§ 624] p 1020 
(2) Character of Work [§ 625] p 1021 
(3) Manner of Work [§ 626] p 1022 
(4) Excuses for Breach of Obligation [§ 627] p 1023 
(5) Forfeiture for Breach [§§ 628-631] p 1024 
(a) In General [§ 628] p 1024 
(b) Who May Declare Forfeiture [§ 629] p 1025 
(c) Enforcement [§ 630] p 1026 
(d) Waiver and Estoppel as to Forfeiture [§ 631] p 1026 
. Rents or Royalties [§§ 632-650] p 1027 
(1) In General [§ 632] p 1027 
(2) Amount [§§ 633-639] p 1027 
(a) In General [§ 633] p 1027 
(b) Basis for Computation of Royalty [§§ 634-635] p 1028 
aa. In General [§ 634] p 1028 
bb. On Mined Coal [§ 635) p 1028 
(c) Under Leases Fixing Minimum Royalty [§§ 636-638] p 1029 
aa. In General [§ 636] p 1029 
bb. Suspension of* Royalty [§ 637] p 1030 
ce. Applying Excess or Making Up Deficiency [§ 638] p 1031 
(d) Waiver or Estoppel as to Amount [§ 639] p 1031 
(3) Time from or for Which Rent or Royalty Payable [§ 640] p 1032 
(4) Payment [§§ 641-642] p 1032 
(a) In General [§ 641] p 1032 
(b) Time of Payment [§ 642] p 1033 
(5) In Case of Joint Lease by Adjoining Landowners [§ 643] p 1033 
(6) Excuse or Release of Lessee from Liability [§§ 644-645] p 1033 
(a) In General [§ 644] p 1033 
(b) Exhaustion or Lack of Mineral Unprofitableness [§ 645] p 1034 
(7) Forfeiture and Reéntry for Nonpayment [§§ 646-647] p 1036 
i (a) In General [§ 646] p 1036 
(b) Enforcement of Forfeiture; Relief [§ 647] p 1037 
(8) Lien for Rent or Royalties [§ 648] p 1038 
(9) Actions [§§ 649-650] p 1039 
(a) In General [§ 649] p 1039 
(b) Sufficiency of Complaint [§ 650] p 1041 
k. Assignment, Sublease, Transfer, or Encumbrance [§§ 651-657] p 1041 
‘ (1) Assignment or Sale [§§ 651-655] p 1041 
(a) In General [§ 651] p 1041 
(b) Construction and Operation [§§ 652-654] p 1042 
aa. In General [§ 652] p 1042 
bb. Between Lessor and Assignee [§ 653] p 1042 
ec. Between Assignor and Assignee [§ 654] p 1043 
(ec) Construction and Operation of Sublease [§ 655] p 1044 
(2) Encumbrance of Term [§ 656] p 1045 
(3) Assignment or Transfer of Reversion [§ 657] p 1045 
1]. Rights and Liabilities as to Third Persons [§§ 658-659} p 1046 
(1) In General [§ 658] p 1046 
(2) For Trespasses or Injuries [§ 659] p 1046 
11. Rules Applicable to Oil, Gas, and Salt Leases [§§ 660-756] p 1047 
a. In General [§ 660] Pp 1047 
b. Definition and Distinctions [§ 661] p 1047 
c. Requisites and Validity [§§ 662-665] p 1047 
(1) In General [§ 662] p 1047 
(2) Consideration [§ 663] p 1049 
(3) Mutwality [§ 664] p 1050 
(4) Execution; Record [§ 665] p 1052 
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d. Construction and Operation of Oil and Gas Leases in General [§§ 666-667] p 1052 


(1) General Rules [§ 666] p 1052 
" (2) Rule of Strict Construction [§ 667] p 1053 
e. Term or Duration of Lease [§§ 668-674] p 1054 
(1) In General [§ 668] p 1054 
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(2) Term Dependent on Development, Production, or Payments [§§ 669-671] p 1054 


(a) In General [§ 669] p 1054 
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(b) For Fixed Period and So Long as Oil or Gas Produced [§ 670] p 1054 
(c) Sufficiency of Development Work or Production [§ 671] p 1055 
(3) Effect of Surrender Privilege [§ 672] p 1056 
(4) EHatension or Renewal in General [§ 673] p 1056 
(5) Termination of Lease in General [§ 674] p 1058 
. Eviction [§ 675] p 1058 
. Rights or Interests Acquired in General [§ 676] p 1059 
. Premises Demised in General [§ 677] p 1060 
Use and Enjoyment of Premises [§ 678] p 1061 
. Kind and Quantity of Mineral [§ 679] p 1062 
. Obligation to Explore and Develop Property [§§ 680-692] p 1062 
(1) In General [§ 680] p 1062 
(2) Good Faith and Diligence Required in General [§ 681] p 1064 
(3) Operation after Discovery of Oil or Gas [§§ 682-683] p 1065 
(a) In General [§ 682] p 1065 
(b) Distinction between Oil and Gas Leases [§ 683] p 1066 
(4) Protection from Waste; Offset Wells [§ 684] p 1067 
(5) Time of Exploration or Development [§§ 685-686] p 1067 
(a) In General [§ 685] p 1067 ; 
(b) Reasonable Time [§ 686] p 1069 
) Place of Exploration or Development [§ 687] p 1070 
) Option to Develop or Pay Rent [§§ 688-691] p 1071 
(a) In General [§ 688] p 1071 
(b) Duty to Exercise Option; Effect of Failure [§ 689] p 1073 
(c) Time of Payment of “Rentals [§ 690] p 1073 
(d) Right of Lessor to Refuse Rentals and Require Development [§ 691] p 1074 
(8) Excuses for Breach of Obligation in General [§ 692] p 1075 
1. Remedies for Breach of Agreement [§§ 693-718] p 1076 
(1) In General [§ 693] p 1076 
(2) Forfeiture [§§ 694-708] p 1076 
(a) In General [§ 694] p 1076 
(b) Who May Assert Forfeiture [§ 695] p 1077 
(c) Particular Grounds for Forfeiture [§§ 696-699] p 1078 : 
aa. Breach of Covenant to Explore or Develop [§§ 696-697] p 1078 
(aa) In General [§ 696] p 1078 
(bb) Implied Covenant [§ 697] p 1079 
bb. Failure to Pay Rent or Royalty [§ 698] p 1080 
ce. Cessation of Work [§ 699] p 1081 
(d) Enforcement [§§ 700-703] p 1082 
aa. In General [§ 700] p 1082 
bb. Reéntry [§ 701] p 1082 
cc. Execution of Second Lease [§ 702] p 1082 
dd. Demand and Notice [§ 703] p 1082 
(e) Waiver and Estoppel as to Forfeiture [§§ 704-705] p 1084 
aa. Waiver [§ 704] p 1084 
bb. Estoppel [§ 705] p 1085 
(f) Effect of Forfeiture [§§ 706-707] p 1086 
aa. In General [§ 706] p 1086 
bb. Release of Record [§ 707] p 1086 
(g) Relief against Forfeiture [§ 708] p 1087 
(3) Specific Performance [§ 709] p 1087 
(4) Injunction [§ 710] p 1088 
(5) Quieting Title [§ 711] p 1089 
(6) Cancellation or Rescission of Lease [§§ 712-715] p 1089 
(a) In General [§ 712] p 1089 
(b) Grounds for Cancellation or Rescission [§ 713] p 1090 
(ce) Procedure [§ 714] p 1091 
(d) Relief Granted [§ 715] p 1093 
(7) Recovery of Damages [§§ 716-718] p 1094 
(a) By Lessor [§§ 716-717] p 1094 
aa. In General [§ 716] p 1094 
bb. Measure of Damages [§ 717] p 1095 
(b) By Lessee [§ 718] p 1096 
m. Surrender of Lease [§§ 719-721] p 1096 
(1) Right to Surrender [§.719] p 1096 
(2) Mode of Surrender [§ 720] » 1097 
(3) Effect of Surrender [§ 721} p 1098 
n. Abandonment of Lease [§§ 722-725] p 1098 
(1) In General [§ 722] p 1098 
(2) What Constitutes [§ 723] p 1098 
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(3) Estoppel to Assert [§ 724] p 1100 
(4) Operation and Effect [§ 725] p 1100 
0. Rights as to Improvements [§§ 726-727] p 1100 
(1) In General [§ 726] p 1100 . 
(2) Ownership and Right of Removal [§ 727] p 1101 
‘p. Rents or Royalties [§§ 728-736] p 1102 
(1) In General [§ 728] p 1102 
(2) Amount [§ 729] p 1102 
(3) Time from or for Which Rent or Royalty Payable [§ 730] p 1104 
(4) Mode of Payment [§§ 731-732] p 1104 
(a) In General [§ 731] p 1104 
(b) By Delivery of Gas or Oil to Lessor [§ 732] p 1104 
(5) To Whom and by Whom Payable [§ 733] p 1105 
(6) Time of Payment [§ 734] p 1106 
(7) Excuse or Release of Lessee from Liability [§ 735] p 1106 
(8) Action [§ 736] p 1107 
q. Assignment, Sublease, or Sale [§§ 737-753] p 1108 
(1) In General [§ 737] p 1108 
(2) Requisites and Validity [§§ 738-739] p 1108 
(a) In General [§ 738] p 1108 
(b) Fraud and Misrepresentation [§ 739] p 1109 
' (3) Construction and Operation [$$ 740-748] p 1111 
(a) In General [§ 740] p 1111 
(b) Between Lessor and Assignee [§§ 741-742] p 1111 
aa. Rights of Assignee [§ 741] p 1111 
bb. Liability of Assignee [§ 742] p 1112 
(ec) Between Lessor and Assignor [§ 743] p 1113 
(d) Between Assignor and Assignee [§§ 744-747] p 1113 
aa. Rights of Assignee [§§ 744-746] p 1113 
(aa) In General [§ 744] p 1113 
(bb) For Defect in Title [§ 745] p 1114 
(cc) As to Fixtures or Equipment [§ 746] p 1114 
bb. Liability of Assignee [§ 747] p 1115 
(e) As to Third Persons [§ 748] p 1116 
(4) Construction and Operation of Sublease [§ 749] p 1117 
(5) Contracts for Assignment or Sublease [§§ 750-751] p 1117 
(a) In General [§ 750] p 1117 
(b) Sufficiency of Title; Approval [§ 751] p 1119 
(6) Assignment or Transfer of Reversion [§§ 752-753] p 1119 
(a) In General [§ 752] p 1120 
(b) Rights of Grantee of Land [§ 753] p 1121 
r. Rights and Liabilities as to Third Persons [§§ 754-756] p 1121 
(1) In General [§ 754] p 1121 
(2) For Trespass or Injuries [§ 755] p 11 
(3) As between Different Lessees [§ 756] 
D. Licenses [§§ 757-758] p 1125 
1. In General [§ 757] p 1125 
2. Construction and Operation [§ 758] p 1126 
EK. Contracts for Testing or Working [§§ 759-763] p 1126 
1. In General [§ 759] p 1126 
2. Performance or Breach [§§ 760-763] p 1128 
a. In General [§ 760] p 1128 
b. Rights and Remedies on Performance or Breach [§§ 761-763] p 1129 
(1) By Contractor [§§ 761-762] p 1129 
(a) Right to Damages [§ 761] p 1129 
(b) Right to Compensation [§ 762] p 1130 
(2) By Owner or Operator [§ 763] p 1131 
F. Contract to Procure Title [§ 764] p 1133 
G. Miscellaneous Contracts [§ 765-775] p 1134 


IV. OPERATION OF MINES, QUARRIES, AND WELLS [§§ 776-949] p 1135 
A. Statutory Regulations [§§ 776-794] p 1135 

1. In General [§ 776] p 1135 

2. Validity [§ 777] p 1135 

3. Particular Provisions [§§ 778-792] p 1136 
a. Fencing or Covering [§.778] p 1136 
b. Props and Supports [§ 779] p 1137 
ce. Precautions against Fires and Explosions [§ 780] p 1137 
d. Escape of Oil and Gas [§ 781] p 1137 
e. Location of Breakers [§ 782] p 1138 
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‘f. Plugging Abandoned Wells [§ 783] p 1138 
g. Tailings and Débris [§ 784] p 1138 
h. Employment and Conduct of Employees [§ 785] p 1138 
i. Inspectors and Examiners [§ 786] p 1139 
j. Prevention of Waste [§ 787] p 1140 
k. Artificial Increase of Flow [§ 788] p 1141 
]. Transportation of Product [§ 789] p 1141 
m. Underground Maps [§ 790] p 1141 
n. License Taxes [§ 791] p 1141 
o. Miscellaneous [§ 792] p 1142 
; 4. Violation [§§ 793-794] p 1142 
a. In General [§ 793] p 1142 
b. Injunction [§ 794] p 1143 
B. Government Operation [§ 795] p 1143 
C. Mining and Prospecting Partnerships, Trusts, Associations, and Corporations [§§ 796-840] p 1143 
1. Mining Partnerships [§§ 796-812] p 1143 
a. Nature and Creation [§§ 796-800] p 1143 
(1) In General [§ 796] p 1143 
(2) Contract; Intent [§ 797] p 1144 
(3) What Constitutes [§ 798] p 1145 
(4) Questions of Law and Fact [§ 799] p 1147 
(5) Distinguishing Features [§ 800] p 1147 
b. Rights, Duties, Liability, and Authority of Partners [§§ 801-808] p 1147 
(1) In General [§ 801] p 1147 
(2) Managing Partner [§ 802] p 1148 
(3) Majority Control [§ 803] p 1149 
(4) Retiring and Incoming Partners [§ 804] p 1149 
(5) Specific Rights and Accounting Inter Se [§§ 805-808] p 1149 
(a) In General [§ 805] p 1149 
(b) Withdrawal of Members [§ 806] p 1150 
(ce) Partnership Liens [§ 807] p 1151 
(d) Trust Relationship [§ 808] p 1152 
c. Partnership Property [§ 809] p 1152 
d. Termination and Dissolution [§§ 810-812] p 1153 
(1) In General [§ 810] p 1153 
(2) Sale of Interest, Death, or Bankruptcy of Partner [§ 811] p 1153 
(3) Sale of Partnership Property and Abandonment of Business [§ 812] p 1153 
_2. Prospecting Partnerships or Grubstake Contracts [§§ 813-819] p 1154 
. Nature [§ 813] p 1154 
. Creation [§ 814] p 1154 
. Form and Sufficiency [§ 815] p 1154 
. Powers and Liabilities of Parties {§ 816] p 1155 
. Acquisition of Property Rights [§ 817] p 1155 
. Loss of Rights [§ 818] p 1155 
. Termination [§ 819] p 1155 
3. Trusts [§§ 820-821] p 1155 
a. In General [§ 820] p 1155 
b. Powers and Liabilities [§ 821] p 1155 
4. Joint-Stock Companies [§ 822] p 1156 
5. Mining Corporations [§§ 823-832] p 1156 
a. Incorporation [§ 823] p 1156 
b. Powers of Corporation [§§ 824-826] p 1156 
(1) In General [§ 824] p 1156 
(2) Issue and Sale of Stock [§ 825] p 1157 
(3) Relating to Realty [§ 826] p 1157 
c. Powers, Duties, and Liahilities of Officers and Agents [§§ 827-829] p 1159 
(1) In General [§ 827] p 1159 
(2) Directors [§ 828] p 1159 
(3) Superintendents and General Managers or Agents [§ 829] p 1159 
d. Rights and Liabilities of Stockholders [§ 830] p 1160 
e. Dissolution of Corporation [§ 831] p 1161 
f. Foreign Corporations [§ 832] p 1161 
6. Cost Book Mines in England [§§ 833-840] p 1161 
a. In General [§ 833] p 1161 
b. Powers of Officers and Agents [§ 834] p 1161 
c. Rights and Liabilities of Associates [§§ 835-840] p 1162 
(1) In General [§ 835] p 1162 
(2) As Affected by Transfer of Shares [§ 836] p 1162 
(3) Forfeiture of Shares [§ 837] p 1162 
(4) Dissolution [§ 838-840] p 1162 
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D. Rights and Liabilities Incident to Working [§§ 841-949] p 1163 
1. Liens [§§ 841-898] p 1163 

a. In General [§§ 841-843] p 1163 
(1) Introductory [§ 841] p 1163 
(2) Constitutionality [§ 842] p 1163 
(3) Construction [§ 843] p 1163 

b. Persons Entitled to and Grounds for [§§ 844-849] p 1164 
(1) In General [§ 844] p 1164 
(2) Persons Performing rEabor [§ 845] p 1164 
(3) Persons Furnishing Materials or Supplies [§ 846] p 1166 
(4) Limitation as to Placer Mines [§ 847] p 1167 
(5) Contract or Consent of Owner [§§ 848-849] p 1167 


(a) In General [§ 848] p 1167 
(b) Notice by Owner after Knowledge of Work [§ 849] p 1169 


ce. Property and Interests Subject to Lien [§§ 850-852] p 1169 
(1) In General [§ 850] p 1169 
(2) Leased Property [§ 851] p 1171 
(3) Property under Contract of Sale [§ 852] p 1173 

d. Amount and Extent of Lien [§ 853] p 1173 


coo) 


. Notice or Statement of Claim [§§ 854-868] p 1173 


(1) In General [§§ 854-859] p 1173 


(a) Introductory [§ 854] p 1173 
(b) Filing Contract [§ 855] p 1174 
(c) Filed by Agent [§ 856] p 1174 
(d) Verification [§ 857] p 1174 

(e) Recording [§ 858] p 1174 

(£) Amendment [§ 859] p 1174 


(2) Time of Filing [§ 860] p 1175 
(3) Sufficiency [§§ 861-868] p 1175 


mpage 


(1) 


(a) Designation and Description of Property [§§ 861-862] p 1175 
aa. In General [§ 861] p 1175 
bb. Claim against Several Mining Claims [§ 862] p 1176 

(b) Name of Employer and Owner [§ 863] p 1176 

(c) Amount of Claim [§ 864] p 1177 : 

(d) Time When Labor Was Furnished [§ 865] p 1177 

(e) Description of Services [§ 866] p 1177 

(f) Use of Material [§ 867] p 1177 

(g) Joining Claims and Items [§ 868] p 1177 


. Waiver, Loss, or Discharge [§ 869] p 1178 
. Estoppel [§ 870] p 1178 
. Assignment [§ 871] p 1178 

Priority [§§ 872-878] p 1179 


In General [§ 872] p.1179 


(2) Over All Other Claims [§ 873] p 1179 


(3) 
(4) 


Over Prior Claims and Encumbrances [§ 874] p 1179 
Over Subsequent Claims and Encumbrances [§§ 875-878] p 1179 
(a) In General [§ 875] p 1179 
(b) Where Lien Relates Back [§ 876] p 1179 
(c) Where Lien Does Not Relate Back [§ 877] p 1180 
(d) Concurrent Liens [§ 878] p 1180 


j. Enforcement [§§ 879-898] p 1180 


) In General [§ 879] p 1180 


Limitation of Action [§ 880] p 1180 
Parties [§ 881] p 1180 
Process [§ 882] p 1181 
Pleading [§§ 883-886 ]ep 1181 
(a) Of Claimant or Plaintiff [§§ 883-885] p 1181 
aa. In General [§ 883] p 1181 
bb. To Enforce Liens on Adjoining Mining Claims [§ 884] p 1182 
ce. Joinder of Causes [§ 885] p 1182 
(b) Of Defendant [§ 886] p 1182 
Issues; Variance [§ 887] p 1182 
Evidence [§§ 888-890] p 1182 
(a) Presumptions and Burden of Proof [§ 888] p 1182 
(b) Admissibility [§ 889] p 1183 
(c) Weight and Sufficiency [§ 890] p 1183 
Findings [§°891] p 1183 


) Judgment or Decree [§§ 892-896] p 1184 


(a) In General [§ 892] p 1184 
(b) Personal or Deficiency Judgment [§ 893] p 1184 
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(c) Interest [§ 894] p 1185 
(d) Attorney’s Fees [§ 895] p 1185 
(e) Costs [§ 896] p 1185 
(10) Appeal and Review [§ 897] p 1185 
(11) Receivers [§ 898] p 1185 
2. Liability for Injuries [§§ 899-949] p 1185 
a. In General [§ 899] p 1185 
b: Personal Injuries [§§ 900-906] p 1185 


(1) In General [§ 900] p 1185 
(2) Effect of Statutory Provisions [§ 901] p 1186 
(3) Lessor and Lessee |§ 902] p 1187 
(4) Actions [§§ 903-906] p 1187 
(a) Pleading [§ 903] p 1187 
(b) Evidence [§§ 904-905] p 1187 
aa. Admissibility [§ 904] p 1187 
bb. Weight and Sufficiency [§ 905] p 1187 
(c) Questions of Law and Fact [§ 906] p 1187 


ec. Injuries to Animals [§ 907] p 1188 
d. Injury to Real Property [§§ 908-949] p 1188 


(1) In General [§ 908] p 1188 
(2) Interference with Waters [§ 909] p 1189 
(3) Flooding Mines [§§ 910-914] p 1190 
(a) In General [§ 910] p 1190 
(b) Actions [§§ 911-913] p 1191 
aa. In General [§ 911] p 1191 
‘bb. Evidence; Presumptions and Burden of Proof [§ 912] p 1191 
ec. Questions of Law and Fact [§ 913] p 1191 
~ (e¢) Damages [§ 914] p 1191 
(4) Tailings and Débris [§§ 915-919] p 1191 
(a) Deposited on Another’s Land [§ 915] p 1191 
(b) Deposited on Own Land [§ 916] p 1192 
(c) Tail Race or Sluice Flume on Another’s Claim [§ 917] p 1192 
(d) Actions [§ 918] p 1192 
(e) Damages [§ 919] p 1193 
(5) Removal of Lateral Support [§§ 920-922] p 1193 
(a) In General [§ 920]. p 1193 
(b) Injunction [§ 921] p 1194 
(c) Damages [§ 922] p 1194 
(6) Subjacent Support [§§ 993-942] p 1195 
(a) In General [§ 923] p 1195 
(b) Exemption from Liability [§§ 924-929] p 1197 
aa. In General [§ 924] p 1197 
bb. Express Exemption [§ 925] p 1197 
cc. Implied Exemption [§ 926] p 1198 
dd. Rule Applicable to Municipalities [§ 927] p 1200 
ee. Right Outstanding in Third Person [§ 928 } p 1200 
ff. Negligence [§ 929] p 1200 
(c) Statutory Provisions [§ 930] p 1200 
(d) Injunction [§ 931] p 1201 
(e) Actions for Damages [§§ 932-941] p 1202 
aa. In General [§ 932] p 1202 
bb. Accrual of Cause of Action [§ 933] p 1202 
ec. Pleading [§ 934] p 1202 
dd. Issues, Proof, and Variance [§ 935] p 1202 
ee, Evidence [§§ 936-938] p 1202 
(aa) Presumptions and Burden of Proof [§ 936] p 1202 
(bb) Admissibility [§ 937] p 1203 
(cc) Weight and Saftey [§ 938] p 1203 
ff. Survey [§ 939] p 1203 
ge. Jury View [§ 940] p 1203 
hh. Trial [§ 941] p 1203 
(f) Damages [§ 942] p 1204 
(7) Operation of Gas or Oil Well [§§ 943-949] p 1205 
(a) In General [§ 943] p 1205 
(b) Place and Manner of Drilling [§ 944] p 1205 
(c) Right to Build Road [§ 945] p 1206 
(d) Operation of Pipe Lines [§ 946] p 1206 
(e) Respective Rights of Lessor and Lessee [§ 947] p 1207 
(f) Actions [§ 948] p 1207 
(g) Damages [§ 949] p 1207 
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CROSS REFERENCES 


Appropriation of public waters for mining purposes see 
Waters [40 Cyc 702]. 
eee See mining rights and royalties see Curtesy 
Customs duties on metals see Customs Duties § 32. 
Development and operation of mines as public use under 
eminent domain see Eminent Domain § 66. 
Dower in mineral lands: 
In general see Dower § 39. 
Allotment of see Dower § 393. 
Right to work mines see Dower § 418. 
Eminent domain distinguished from power to regulate 
mines and mining see Eminent Domain § 9. 
Gas generally see Gas 28 C. J. p 545. 
Heir’s right to oil produced on land of decedent see 
Executors and Administrators § 337. 
Ba eer: notice as to mining matters see Evidence 
Jurisdiction of federal courts of actions relating to 
mines or mineral rights see Federal Courts § 42. 
Liability of mine operators for injuries to employees 
see Master and Servant §§ 478-492; 675; 955. 
Measure of damages: 
For mining and removing minerals from land of an- 
other see Trespass [40 Cyc 1133]. 
Value of minerals as element of damage under emi- 
nent domain see Eminent Domain § 246. 
Mines and mining rights: 
As assets of locator’s estate see Executors and Ad- 
ministrators § 345. 
In Indian lands see.Indians §§ 48-50. 
Mining as: 
Manufacture: 
In general see Manufactures 38 C. J. p 963. 
Within statute exempting from taxation see Taxa- 
tion [37 Cyc 923]. 
Waste: : 
In general see Waste [40 Cyc 506]. 
By cotenant see Tenancy in Common [38 Cyc 89]. 
By receiver see Receivers [34 Cyc 285]. 
Oil companies operating pipe lines as common carriers 
see Carriers § 32. 
Oil or gas well as nuisance see Nuisances [29 Cyc 1177]. 
Seas evidence as to mining matters see Evidence 
§ 643, 
Partition: 
As to mine or mining claim in general see Partition 
in On come ae ae 


Partition:—Continued 
Pe cotenants see Tenancy in Common [38 Cyc 
Public lands: 
Grant of mineral land for school purposes see Public 
Lands [32 Cyc 871]. 
Mineral character of, as affecting right of entry or 
acquisition see Public Lands [32 Cyc 813]. 
Mineral lands as included in, or excepted from, 
grant to railroad see Public Lands [32 Cyc 956, 
ill, 
Town site entry on mineral lands see Public Lands 
[32 Cye 839]. 
Pumping oil well on Sunday as violation of law see 
Sunday [37 Cyc 554]. 
Removal of cause involving mining law see Removal 
of Causes [34 Cyc 1246]. 


Right: 

Of: 
Debtor to work mine sold under execution 
during period for redemption see Executions 


§ 827. ; 
Life tenant to work mines see Estates § 86. 
Master to minerals found by servant see Master 
and Servant § 172. 
Mortgagor in possession to work mine see Mort- 
gages [27 Cyc 1248]. 
To enter on land for mining purposes as profit a 
prendre see Basements § 10. 
Sale of ore on land as creating implied easement see 
Easements § 126. 
Specific performance of mining contract or lease see 
Specific Performance [36 Cyc 554]. 
Statutory regulation of wages for mining coal 
Master and Servaatt § 345. 
Taxation: 
Exemption from see Taxation [37 Cyc 920]. 
Of mines, mining rights and minerals see Taxation 
[37 Cye 747, 775]. 
Of mining companies see Taxation [37 Cyc 855]. 
Town site entry on mineral lands see Public Lands 
[32 Cyc 839]. 
Waters: 
In general see Waters [40 Cyc 542]. 
shares by operation of mine-see Waters [40 Cyc 
596]. 


see 


Riparian owner’s right to use for mining see Waters 
[40 Cye 841] 


I. DEFINITIONS 


f§ 1] A. Mine‘—l. In General. The word 
‘‘mine’’ is not a definite term,” but is susceptible 
of limitation or expansion according to the inten- 
tion with which it is used in a particular instrument 
or statute;? and in construing it, regard must be 
had not only to the instrument or statute in which 
it occurs, but also to the relative position of the 
parties interested and the substances of the trans- 


1. Cross references: 

“Coal mine” defined see 11 C. J. p 935. 
“Colliery” defined see 11 C. J. p 1002. 
Mine as a structure see Structure 

[37 Cye 337]. 

2. Northern Pac. R. Co. v. Mjelde, 
48 Mont. 287, 137 P 386. 

8. Sovereign Camp W. O. W. v. 
Arthur, 144 Ark. 114, 222 SW $729, 
732; Northern Pac. R. Co. v. Mjelde, 
48 Mont. 287, 137 P 386, 390; Nephi 
Plaster, etc., Co. v. Juab County, 33 
Utah 114, 93 P 53, 14 LRANS 1043; 
Barnard - Argue - Rath - Stearns Oil, 
etc., Co., Ltd. v. Farquharson, [1912] 


control, 


stitution. 


simple reason 


which, 


courts have construed and applied 


term is used in some statute or con- 
This must be so for the 
that the term will 
then have acquired a legal meaning, 
unless the contrary clearly 
appears from the context, 
deemed to be the meaning 
to be applied to 
which it is found.” 
ete., Co. v. Juab County, 33 Utah 114, 


it in the 


action or arrangement which the instrument or stat- 
ute embodies.*+ Consequently, in itself, the term 
‘“mine’’ is incapable of a definition which would be 
universally applicable.® 

[§ 2] 2. Primary and Restricted Meaning. In its 
primary and restricted sense the word ‘‘mine,’’ as 
a noun standing alone, denotes an underground ex- 
cavation made, for the purpose of getting minerals ;° 


Eng.—Bell v. Wilson, L. R. 1 Ch. 


what is meant by the terms ‘mine’] 303, 308, 17 ERC 422; Marrow v. 
and ‘mines,’ then this meaning must|Flimby, etce., Coal, ete., Co. Ltd., 
and especially so when the] [1898] 2 Q. B. 599; Midland R. Co. v. 


Haunchwood Brick, ete., Co., 20 Ch. 
D. 552, \)55. 

[a] Similar definitions.—(1) “An 
opening or excavation in the earth 
for the purpose of extracting min- 
erals” (Anderson L. D. [quot Greene 
County v. Lattas Creek Coal Co., 
(Ind, A.) 96 NE 633, 637; Northern 
PaCm beta Onn. Mjelde, 48 ‘Mont. 287, 
298, 137 P 386, 389]) (2) ‘“‘and in 
case of coal mines 


must be 
intended 
law in 
Nephi Plaster, 


RC: 864, 23 OntWR 90, 5 DomLR 
297, AnnCas1913B 1212; Glasgow v. 
Farie, 13 App. Cas. 657, 17 ERC 485; 
Midland R. Co. v. Haunchwood Brick, 
ete., Co., 20 Ch. D. 552, 555. 

[a] Judicial construction control- 
ling.—“What is to be deemed as 
being within the popular conception 
of amine? Is it to be confined to the 
understanding that a farmer, stock 
raiser, or ordinary merchant has of 
the term. Or to what those who 
work in or come in contact with 
mines and mining rights generally 
and popularly understand it to be? 
Or is it to be understood, when found 
in the statute or Constitution, what 
the courts generally have held it to 
mean? In view that the decisions of 
courts are but the reflection of the 
common understanding with respect 
to particular things and the terms 
used in any industry, business, or 
calling, and are thus simply reduced 
to legal terms, we think that if the 


118, 98 P 53, 14 LRANS 1043. 

4. Northern Pac. R. Co. v. Mjelde, 
48 Mont. 287, 137 P 386, 390. 

5. Stewart Mines p 1 [quot North- 
ern Pac. R. Co. v. Mjelde, supra]. 

6 Ark.—Sovereign Camp W. O. W. 
A a 144 Ark. 114, 229 SW 729, 

Ill.—Peo. v. Bell, 237 Ill. 332, 86 
NE 593, 594, 19 LRANS 746, 15 Ann 
Cas 511; Springside Coal Min. Co. v. 
Grogan, 53 Ill. A. 60, 65. 


Ind. T.—McCurtain v. Grady, 1 
Ind. T. 107, 38 SW 65. 
Mont.—Northern Pac. R. Co. v. 


Mjelde, 48 Mont. 287, 137 P 386, 889 
[quot Century D.] 

Okl.—KrepS v. Brady, 37 Okl. 754, 
762, 133 P 216, 47 LRANS 106 [quot 
Cyc]. 

Or.—Escott v. Crescent Coal, etc., 
Co., 56 Or. 190, 192,.106 P 452 [quot 
Cyc]. 

Tex.—Barton y. Wichita River Oil 
Gonek(Civa A.) as TSS Wa L0 433" 1047, 
[quot Cyc]. 


commonly a 
worked vein’ (Kinney L. D. & Gloss. 
[quot Northern Pac. R. Co. v. Mjelde, 
supra]). (3) ‘An excavation, prop- 
erly underground, for the purpose of 
taking out some useful product as 
ore, metal or coal.” Standard D. 
[quot Peo, v. Bell, 2387 Ill. 332,°337, 
86 NE 593, 19 LRANS 746, 15 Ann 
Gas $11: . Northern, Pac. B., Co. v. 
Mijelde, supra]. (4) “An excavation 
in the earth made for the purpose of 
getting metals, ores or coal.” Cen- 
tury D. [quot Pruett v. O’Gara Coal 


Co., 165 Ill. A. 470, 480]. To same 
effect Bouvier L. D. [quot Sloss- 
Sheffield Steel, ete., Co. v. Bearden, 
199 Ala. 182, 74 S 2380, 231; Nord- 
strom y. Sivertsen-Johnsen Min., 
ete., Co., 5 Alaska 210, 215; North- 
ern Pac. R. Co. v. Mjelde, 48 Mont. 


287, 418% P ..386,--+389;,~ Coleman: vi 
Coleman, 1 Pearson (Pa.) 470, 475. 
(5) “A tunnel,, or shaft, or other 


opening in the earth, made for the 
purpose of getting at the underlying 
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[40 C.J.] 


a pit or excavation in the earth from which metallie 
ores or other mineral substances are taken by dig- 


7 7 
ging. 


As a verb ‘‘mine’’ means to dig a pit or mine;§ 
to dig in the earth to get ore, metals, coal, or pre- 


cious stones.? 


[§ 3] 3. Broad or Enlarged Meaning. 


oe 


broad or enlarged sense the term 


the ‘‘vein,’’ ‘‘lode,’’ or ‘‘deposit’’ of mineral,?® and 
is also used to denote the place where, or the parcel 
of land on which, such mineral, vein or deposit is 
In this sense it is a certain part of the 
soil or of the earth’s surface in which there are 
mineral deposits,!? and in which a person obtains 
not only a full right of ownership of the soil, but a 


found. 


minerals.” 20 Am&EEncL 682 [quot 
Pelton v. Black Hawk Min. Co., 40 
N.S. 385, 388]. 

7. U. S.—Hoysradt v. Delaware, 
ete, mh. Co:, 15T Bed. (321, 331: rev 
on other grounds 159 Fed, 383, 86 
CCA 383> (certiorari den 209 °Ul"S. 
How. 28 SCt 7615.52) eed. 922)4% 

Ill.—Springside Coal Min. Co. v. 
Grogan, 53 Ill. A. 60, 65. 

Ind.—Greene County v. lLattas 
Creek Coal Co., (A.) 96 NE 6383. 

La.—J. M. Guffey Petroleum Co. 
v. Murrell, 127 La. 466, 53 S 705, 711. 

N. J.—Shaw v. Wallace, 25 N. J. 
L. 4538, 462. 

Okl.—Kreps v. Brady, 37 Okl. 754, 
762, 133 P 216, 47 LRANS 106 [quot 
Cyc]. 

Or.—Escott v. Crescent Coal, etc., 
Co,, 56 Or: 190, 192, 106 P 452 [duet 
Cyc]. 

Tex.—Barton v. Wichita River Oil 


Co., (Civ. A.) 187 SW 1048, 1047 
fquot+Cycl]. 
Black L. D. [quot Northern Pac. 


R. Co. v. Mijelde, 48 Mont, 287, 137 
P 386, 389]. 

Webster D. [quot Marvel v. Mer- 
ritt: U6 3; S;; dl, 1236 SCH 207,529 
L. ed. 550; McCurtain v. Grady, 1 
Ind. T. 107, 123, 38 SW 65; Richards 
v. Fleming Coal Co., 104 Kan. 330, 
179 P 380, 382; J. M. Guffey Petro- 
leum Co. v. Murrel, 127 La. 466, 53 
S705, 713; Kreps v.° Brady, 37 Ok. 
754, 761,133 P 216, 47 LRANS 106; 
Coleman v. Coleman, 1 Pearson (Pa.) 
470, 474]. 

[a] Similar definitions.—(1) ‘‘An 
excavation in the earth from which 
some useful product is extracted.” 
English L. D. [quot Northern Pac. 
R. Co. v. Mijelde, 
137 P 386]. (2) “A work for the 
extraction of minerals by means of 
pits, shafts, levels, tunnels,’ ete. 
Rapalje & L. L. D. [quot Northern 
Pac. R. Co, v. Mjelde, supra; Murray 
v. Allred, 100 Tenn. 100, 43 SW 355, 
358, 66 AmSR 740, 39 LRA 249 (quot 


Greene County v. Lattas Creek Coal: 


Co., (Ind. A.) 96 NE 633, 637; Kreps 


v. Brady, 37 Okl. 754, 762, 133 P 216,| 


47 LRANS 106)]. 

[b] Statutory | definitions. — (1) 
“Any mine where coal, ore, mineral, 
gZypsum, or rock is dug or mined 
under the ground.” Okl. 
[1915] c 246 art 1 § 12 [quot Carter 
Vv. Phillips; 88 Oki.’ 202,- 204, 212 P 
747]. (2) “Any opening or excava- 
tion or working of the ground for 
the purpose of winning ‘any mineral 
or mineral-bearing substance.’” Min. 
Aet CRev sta (L9l4] e 32) °§ 
[quot Foster v. St. Joseph Tp., 
Ont. L. 114, 115, 12 OntWN 38 (app 
dism 39 Ont. lL. 525, 12 OntWN 205, 
37 DomLR 283) ]. ‘ 

8 Com. v. Brookwood Coal Co., 
TOV ParwDists 25,0. eae ICO. 55, uno 
[quot Kreps v. Brady, 37 Okl. 754, 
762, 133 P 216, 47 DRANS 106]. 

9. Webster Int. D. [quot J. M. 
Guffey Petroleum Co. v. Murrel, 127 
la. 466, 53 S 705]; Kreps’ v. Brady, 
37 Okl. 754, 762, 133 P 216, 47 LRANS 
106; Com. v. Brookwood Coal Co., 10 
Po. Dist. 253,) 20), ba. Con oo. 


48 Mont. 287, 298, 


Sess. L.| 


right to remove the minerals therefrom and to dis- 
pose of them as he sees fit.t% 


[§ 4] 4. As Determined by Mode or Extent of 


Work—a. In General. In its primary and restricted 
meaning! a ‘‘mine’’ is not a mine until it is 


opened,'® and the term usually refers to under- 


In a 
mine’? denotes 


10. Shaw v. Wallace, 25 N. J. L. 
453, 469; Hartwell v. Camman, 10 
N. J. Eq. 128, 64 AmD 448; Bullion, 
ete., Min. -Co. v. Hureka Hill Min. 
Cos deUitah 3, 51, 11 P 515; Midland 
R. Co. v. Robinson, 15. App. Cas. 19; 
Belli v. Wilson, lay IR: 

ERC 422; Tucker v. Linger, 
D. 18 [aff 8 App. Cas. 508]. 

[a] Another definition. ‘Any de- 
posit of such material suitable for 
excavation and working, as a placer 
mine.” Standard D. [quot Northern 
Pac. R. Co. v. Mjelde, 48 Mont. 287, 
298) 13t Paes6i. ‘ 

[b] Statutory definition. — Mine 
includes ‘‘any ore body, mineral de- 
posit, stratum, sail, rock, bed of 
earth, clay, gravel or cement,” ete. 
Min. Act (Rev. St. [1914] ¢ 32) § 2 
(j) [quot Foster v. St. Joseph Tp., 
39> Ont. as, 1114, 115, \12-sOntwN 38 
(app dism 89 Ont. L. 525, 12 OntWN 
205, 37 DomLR 283) ]. 

[c] ‘In leases and similar docu- 
ments referring to “all that mine, 
vein, or seam of coal, etce.,’”’ the word 
“mine” includes the stratum of the 
minerals as well as the excavation 
made to win it. Midland R. Co. v. 
Haunchwood Brick, ete., Co., 20 Ch. 
DI S525 bdo. 

“Vein” or “lode” defined see infra 


§§ 43-51. 

11. Ark.—Sovereign Camp W. O. 
W. v. Arthur, 144 Ark. 114, 222 SW 
(OD War : 

Cal.—Tredinnick v. Red Cloud 


ceRe Mine Cone scale ice lewioeloer 
53. 

Mont.—Smith v. Sherman Min, 
Cos, la Momt, 5245 529) 31 (Pare. 

Eng.—Ramsay v. Blair, 1 App. 
Cas. 701; Hamilton v. Graham, L. R. 
2 H. L. Se. 166; Batten Pooll v. Ken- 
nedy;,* [1907] 1 (Che .266" Ivimey ‘v. 
Stocker, lj SR, UO Chvais96) 4075 “Vian 
Min. Co., Ltd. v. Lilanidloes, 1 Ex. 
D. 310, 319; Bowser v. Maclean, 2 
De G. F. & J. 415, 68 EngCh 415, 45 
Reprint 682, 18 ERC 453; Proud vy. 
Bates, 11 Jur. N. S. 441. 

N. S.—Pelton v. Black Hawk Min. 
Co,, 40° Ne IS .23385,. oss: 

12. Crichfield v. Julia, 147 Fed. 65, 
66, 77 CCA 297 [certiorari den 203 
U: S. 593,/ 27° SCew7sijsol Wh, -ediese2: 
Byers v. Byers, 183 -Pa. 509, 38 A 
1027, 683 AmSR 765, 39 LRA 537. 

13.  Crichfield v. Julia, 147 Fed. 
65, 77 CCA 297 [certiorari den 203 
CEE Sw oU saa SCty vols Ol ia red. oeraile 
Byers -v. Byers) Wisse Par) o00m soln 
1027, 1028, 63 AmSR 765, 39 LRA 
537; Ammons v. Toothman, 59 W. Va. 
165, 538 SE 13, 16, 115 AmSR 908. 

Mine as land generally see Prop- 
erty [32 Cyc 655]. 

“Mining rights” and “mining title” 
defined see infra § 74. 

14. See supra § 2. 

15. Springside Coal Min. Co. v. 
Grogan, 53 Ill. A. 60,.65; Northern 
Pac. R. Co, v. Mjelde, 48 Mont. 287, 
137 P 386; Astry v. Ballard, 2 Mod. 
a8 86 Reprint 1019. And see infra 
{a] General understanding, — 
“When the term ‘mine’ is used it is 
generally understood that the exca- 


ground excavations and workings,’® and in this re- 
spect is distinguished from a quarry which is pri- 
marily an open surface working,’ although the term 
‘‘mine’’? in a broad sense has also been extended 
to a quarry or place where anything is dug.*® 
Within this definition, whether any excavation in 
the earth is a mine or not generally depends upon 
the mode in which it is worked, and not on the 
substance obtained from it;!® and if substances usu- 


vation so named is in actual course 
of exploitation, otherwise some quali- 
fying term is required.” Century TDs 
[quot Northern Pac. R. Co. v. Mjelde, 
48 Mont. 287, 299, 187 P 386]. E 

[b] An unopened seam of coal is 
not a coal mine. Springside Coal 
Min. Co. v. Grogan, 53 Ill. A. 60, 65. 

16. Ruttledge v. Kress, 17 Pa. Su- 
per. 490; Com. v. Brookwood Coal 
Co:, 10-Pa.= Dist. (253, \259PamGo.nb 5; 
Murray v. Allred, 100 Tenn. 100, 110, 
438 SW 355, 66 AmSR 740, 39 LRA 
249; Glasgow v. Rarie, 13 App. Cas. 
657, 17 ERC 485; Midland R. Co. v. 
Haunchwood Brick, ete., Co., 20 Ch. 
D. 552. And see cases supra notes 
65- hs 

“Placer mine’’ see infra § 6. 

17. Marvel v. Merritt, 116 U. S. 
AAS 16 -SCta 2075.29 Ta) ed.b50's Bel 
Ven Valsony ala ot sChoe303, (3085 17 


ERC 422; Errington v. Metropoli- 
tan (Dist. “Ri /Co.,, 19! Ch= D., 5595) odes 
Darvill v. Roper, 3 Drew. 294, 


Reprint 915. 

fa] Other statement of distinc- 
tion.—‘“‘A mine’’ is ‘“‘a pit or excava- 
tion in the earth from which metallic 
ores or other-mineral substances are 
taken by digging, distinguished from 
the pits from which stones only are 
taken and which are called quarries.” 
Webster D. [quot Marvel v. Merritt, 
IN65Us Si L126 SCt 207, 29 sed: 
550; J. M. Guffey Petroleum Co. v. 
Murrel, 127 La. 466, 53 S 705, 713; 
Kreps v. Brady, 37 Okl. 754, 761, 133 
P 216, 47 LRANS 106]. 

“Quarry” defined see [32 Cyc 1286]. 

18. Barber L. D. [quot Coleman 
v. Coleman, 1 Pearson (Pa.) 470, 
474, 475]; Jacob L. D. [quot North- 
ern Pac. R. Co. v. Mijelde, 48 Mont. 
287, Ut, P 886s 3895 -Coleman Nv. 
Coleman, supra; Rosse v. Wainman, 
14 M. & W.- 859, 153 “Reprint” 724; 
Gesner v. ‘Gas Coy 2 IN. 82°72, 8715 
Webster D. [cit Sloss-Sheffield Steel, 
etc., Co. v. Bearden; 199 Ala. 132, 74 
S 230, 231]; Burdick v. Dillon, 144 
Fed. 737, 75 CCA 603 [app dism 205 
US. 550, 27 SCts 792) bE Wh. ed. 925i 
Sovereign Camp W. O. W. v. Arthur, 
144 Ark. 114, 222 SW 729, 732; Kreps 
ve Bradya St sOR 0645 ek62 233 ee: 
216, 47 LRANS 106 [quot Cye]; 
Midland R. Co. v. Robinson, 15 App. 
Case iS raes 0s 

[a] “Bauxite” (1) is a mineral 
mined by open workings. Sovereign 
Camp W. O. W. v. Arthur, 144 Ark. 
114, 122, 222 Sw 729. (2) “The ‘sur- 
face of the earth is cleared off and 
the bauxite is blasted and is then re- 
moved by open workings. Bauxite is 
mined in precisely the same way that 
stone or marble is quarried. There 
is no distinction whatever between 
the operation of a bauxite mine and 
the quarrying of stone or marble 
where the latter is found just be- 
neath the surface of the earth as in 
the case of bauxite. In such a case 
the marble or stone is removed by 
open quarrying or blasting and baux- 
ite is removed in precisely the same 
way.” Sovereign Camp W. O. W. v. 
Arthur, supra. 

19. Northern Co. 


Pac. TEvs ¥. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and-note number, 


§§ 4-8] ' 


ally got by open workings are got by underground 
workings, such workings may nevertheless for cer- 
tain purposes be mines.?° When applied to coal, the 
term ‘‘mine’’ is generally equivalent to a worked 
vein, for by working the vein it becomes a mine.?4 

[¢ fay|f lee Fully Developed Mine. ‘‘A fully de- 
veloped mine’’ is a deposit of metals or minerals 
whose underground works or developments are of 
such an extent and nature as to permit of the ex- 
traction of the metals and minerals therein con- 
tained with profit without further waste work;?? 
a mining property so developed as to yield, or to be 
capable of yielding, a profit.?* 

[§ 6] ce. Placer Mine.24 A ‘‘placer mine’’ is any 
place where ore, metals, or precious stones are got 
by digging’ or washing the soil.?5 

[§ 7] 5. As Determined by Substance Obtained.?¢ 
Although the question whether an excavation in the 
earth is a mine in some cases depends upon. the 
mode of work and not upon the substance obtained 
fromtit,?2+.as.a. general rule the term ‘‘mine’’ as 
used in the mining laws includes only mines from 
which metallie ores or other- mineral substances are 
obtained,?® and does not. include mere masses of 
nonmineralized rock, whether rock in place or scat- 
tered through the soil.2® Thus under statutes re- 
serving mines,*°, the term ‘‘mine’’ is usually de- 
fined as including only mines valuable for their 


Mijelde, 48 Mont. 287, 187 P 386, 389; 
Rex v. Dunsford, 2 A. & H. 568; 29 


MINES AND MINERALS 


Pi caroaachaaal defined see infra. §§ 9- 


[40 0.5], 735 


minerals.*1 

Oil or gas well. Oil and gas, and for that matter 
water, are ‘‘minerals’’ in the broader sense of the 
word,*? and as used in some instruments or statutes 
an oil or gas well may be included in the term 
““mine.’’88 Ordinarily, however, the extraction of 
oil or gas from the earth is not spoken of as min- 
ing,?* and an oil or gas well is not a ‘‘mine’’? in 
its primary and restricted sense.*® 

Salt lakes and springs have been held to be 
embraced and included in the ordinary acceptation 
of the term ‘‘mines and mineral substances.’’?5 

‘‘Slatework.’’ <A ‘‘slatework’’ is not a ‘‘mine’’ 
in the proper sense of the word.*’ 

[§ 8] 6. Premises or Property Included. As or- 
dinarily used the term ‘‘mine’’ includes the bed or 
vein of ore into which the pit enters, so far as may 


‘be necessary to the working of the mine, and the 


whole series of shafts and subterranean passages 
and chambers connected with it,°* and also all parts 
of the property of the mining plant, on the surface 
or underground, which contributes, under one man- 
agement, to the mining,®® and is not limited to mere 
subterranean excavations or workings.*° It does not, 
however, include separate and distinct operations 
disconnected and operated by separate and distinct 
mining systems;*! nor does it inelude land or ore 
beds which are not connected with the workings of 


rast hae 48 Mont. 287, 137 P 386. 
. J.—Shaw v. Wallace, 25 Ni J. T. 


ECL 267, 111 Reprint 219 [quot Kreps 
Vv. Brady, 3% Okl. 754,-762,,133 P 216; 
47 LRANS 106]; Rex v. Brettell, 3 
B. & Ad, 424, 23 ECL 192, 110. Re- 
print 152; Rex v. Sedgley, 2 B. & 
Ad. 65, 22 ECL 37, 109 Reprint 1068. 

20. Cleveland v. Meyrick, 37 L. J. 
Ch. 125; Rex. v..Dunsford, 2,-A+5,&.E. 
568, 29 ECL 267, 111 Reprint. .219; 
Rex v. Brettell, 2 B. & Ad. 424, 23 
BCL 192,° 110 Reprint .152; .Rex.v. 
Sedgley, 2 B. & Ad. 65, 22 ECL 37, 
109 Reprint 1068; Sims v. Evans, 23 
Wkly. Rep. 730 (slate). Compare 
Jones v. Cwmorthen Slate Co., Ltd., 
5 Ex. D. 93 (slate works assessed 
as a quarry and not as a mine). 

[a] Illustrations. — (1) Where 
limestone was obtained and raised 
by sinking shafts perpendicularly to 
the stratum forty or fifty yards be- 
low the surface, and the stratum was 
worked by rods and gateheads, and 
the stone raised to the surface by 
machinery or carried underground 
through a tunnel, which mode was 
the same used in obtaining coal and 
ironstone, the property was a lime- 
stone mine. Rex v. Sedgley, 2 B. & 
Ad. 65, 22 ECL 37, 109 Reprint 1068. 
(2) “A perpendicular shaft sunk 
from the surface of the land for the 
purpose of raising the clay, which 
is done by a steam engine, whinsels, 
and other mining apparatus. These, 
and similar works, are sometimes 
ealled clay-pits, and sometimes clay- 
mines.” Rex v. Brettell, 3 B. & Ad. 
424, 23 ECL 192, 110 Reprint 152 
{quot Kreps v. Brady, 87 Okl. 754, 
762, 183 P 216, 47 LRANS 106]. 

21. Anderson L. D. [quot Greene 
County v. Lattas Creek Coal Co., 
(Ind. A.) 96 NE 633, 637]; Spring- 
side Coal Min. Co. v. Grogan, 53 I1L 
A. 60, 65; Northern Pac. R. Co. v. 
Mijelde, 48 Mont. 287, 137 P 386, 389; 
Westmoreland Coal Co.’s App., 85 
Pa. 344, 346. 


22. Peo. v. Whalen, 154 Cal. 472, 
474, 98 P 194. 
23. Northern Pac. R. Co. v. Mus- 


perpiel County, 54 Mont. 96, 1639) -P 
5 


24. “Placer claim” defined see in- 
fra § 66. 

25. Webster D. [quot Sloss-Shef- 
field Steel, etc., Co. v. Bearden, 199 
Ala. 132, 74 S 230, 231]. 

26. “Coal mine” defined see 11 
C. J..p. 935. 


27. See supra § 4. : 
28. Escott v. Crescent-Coal, etc., 
Co., 56 Or. 190, 106 P 452; Wheeler 


v. Smith, 5 ,Wash. 704, 32 P 784. 
And see cases supra § 2, 
29. Wheeler v. Smith, 5 Wash. 


704, 32 P 784; Rex v. Woodland, 2 
East 164, 167, 102 Reprint 331. 

30. Reservation ef public mineral 
lands see infra §§ 114-118. 

31. Dower v. Richards, 151 US 3S: 
658, 662, 14 SCt 452, 38 L. ed. 305; 
Davis v. Wiebbold, 139 U. S. 507, 517, 
11 SCt 628, 35 L. ed. 238; Standard 
Quicksilver Co. v. Habishaw, 132 
Cal. 115, 123, 64 P 118; Smith v. Hill, 


89 Cal, 122, 125, 26 P 644; Richards 
v. Dower, 81 Cal. 44, 50, 22 P 304; 
Callahan v. James, 7 Cal. Unrep. 
Cas. 82, 71 P)104, 105. 

32. See infra § 12. 

33. Hollingsworth vy. Berry, 107 
Kan, 7544,2192 ¢P 263, 14 . AUR 1545 


Mid-Northern Oil Co. v. Walker, 65 
Mont. 414, 211 P 353 .(in oil lease). 


34. See infra § 63. 
35. Hollingsworth v. Berry, 107 
Kan. 544, 192- P.'763,,;41 ALR 151; 


J. M. Guffey Petroleum Co. v. Murrel, 
127 La. 466, 484, 53 S 705; Carter v. 
Phillips, 88 Okl. 202,212 P 747; Bar- 
ton v. Wichita River Oil Co., (Tex. 
Civ. A.) 187 SW 1043. 

“A productive oil well or aggrega- 
tion of them is always universally 
and invariably known as an ‘oil 
field.’ Who ever heard of such be- 
ing called a ‘mine’? If an oil well 
was a ‘mine’ in the usual significa- 
tion of the word, surely sometime, 
somewhere, some intelligent person 
would be heard to designate it by 
that term; but it is. never done.” 
J. M. Guffey Petroleum: Co. v. Mur- 
rel, supra. 
are State -v. Parker, 61 Tex. 265, 

37. Rex v. Woodland, 2 East 164, 
167, 102 Reprint 331. 

33. U. S.—Hoysradt v. Delaware, 
éte, R. Co., 151. Hed. 321° [rev ‘on 
other grounds 159 Fed. 383, 86 CCA 
383 (certiorari den 209 U. S. 551, 28 
SCt 761, 52 L. ed. 922)]. 

Ind.—Greene County v. 
Creek Coal Co., (A.) 96 NE 633 

Kan.—Hollingsworth v. Berry, 107 
Kan. 544, 192 P 763; Berard v. Skid- 


Lattas 


more-Patterson Coal Co., 101 Kan. 
20k ph ODa 6.06 
Mont.—Northern Pac. R. Co v. 


453. 
Or.—Escott v. Crescent Coal, ete., 
Co., 56 Or. 190, 192, 106 P 452 [cit 


Cyc]. 

W. Va.—Mangus v. Proctor-Eagle 
Coal Co., 87 W. Va, 718, 105 SE 909. 

Eng.— Ramsay Vv. Blair, 1 App. Cas. 
701; Abinger v. Ashton, L. R. 17 
Eq. 358; Spencer v. Scurr, 31 Beav. 
334, 54 Reprint 1167; Astry v. Bal- 
lard, 2 Mod. 193, 86 Reprint 1019. 

N. S.—Pelton v. Black Hawk Min. 
Co., 40 N. S. 385, 

[a] In Pennsylvania the statute 
includes all underground workings 
and excavations, and shafts, tunnels, 
and other ways and openings; also 
all such shafts, slopes, tunnels, and 
other openings in the course of be- 
ing sunk or driven, together with all 
roads, appliances, machinery, and 
materials connected with the same 
below the surface. Anthracite Min.’ 
Met! June2.2 1891 CP ales p 76) art 2.3 
[quot Janosky v. Lehigh Valley Coal 
CG.,. 242 Pa. 190% 88? AMATO“ SCome vy. 
Brookwood Coal Co., 10 Pa. Dist. 
253, 25 Pa. Co. 55; In re Mine Fore- 
fone Qualifications, 17 Pa. Co. 99, 

39. Spring Valley Coal 
Greig, 226 Ill. 511, 80 NE 1042 [aff 
P29 OLS AS23864 5" Pruett’ v. O'Gara 
Coal Co., 165 Ill. A. 470; Sheppard v. 
Marquette Third Vein Coal Min. Co., 
164 Ill A, 495; Hollingsworth v. 
Berry, 107*Kan. 544, 192 P 763, 11 
ALR 151; Berard v. Skidmore Patter- 


CO-me Va 


oy Coal Co.f 101 Kant '207, 65) 2 
Tay Statutory definition. — The 
term “mine” includes “all the ap- 


purtenant structures at or about the 
openings of the mine, and any ad- 
joining adjacent work place: where 
the material from a mine is prepared 
for use or shipment.” Kan. Gen. St. 
(1915) § 5903;-L. (1917) ¢ 226 § 2 
subd c [quot Hollingsworth v. Berry, 
107 Kan. 544, 545, 192 P 763]. 

40. Sloss-Sheffield Steel, ete., Co. 
v. Bearden, 199 Ala. 132, 74 S 230; 


Nephi Plaster, etc., Co. v.. Juab 
County, 33 Utah fly I ee Ge Be GS aly § 
LRANS 10438. And see cases supra 
note 39. 
41. Janosky v. Lehigh Valley 
Coal Co., 241 Pa. 190, 194" 88 A 419, 
“The underground workings to 


constitute a mine may be small or 
large, may be reached by one or sev- 


736 [40 C.J.] 


the mine.*? 


[§ 9] B. Mineral—l. In General. 
a word of general language, and not per se a term 
of art or trade;** and as in the case of the term 
“‘mine,’’44 the term ‘‘mineral’’ is used in so many 
senses, dependent upon the context, that the ordi- 
nary definitions of the dictionaries throw but little 
light upon its signification in a given case,*® and 
therefore it is not capable of a definition of uni- 
versal application, but is susceptible of limitation. 
ax expansion according to the intention with which 
it is used in the particular instrument or statute.* 
In determining its meaning in a particular case, 
regard must be had not only to the language of the 
instrument in whieh it occurs, but also to the rela- 
tive position of the parties interested, and to the 
substance of the transaction which the instrument 


embodies.*? 


{§ 10] 2. Broad or Scientific Meaning. 


eral. shafts, but they must be con- 
nected and operated by one and the 
same system.” Janosky v. Lehigh 
Valley Coal Co., supra. 

42. Hoysradt v. Delaware, etc., R. 
Co., 151 Fed. 321 [rev on other 
groumds 159 Fed. 383, 86 CCA 383 
(certiorari den 209 U.'S. 551, 28 SCt 
(61, 52 L. ed, 922)]; Shaw v. Wallace, 
25 N. J. L. 453, 461. 

43. Silver v. Bush, 213 Pa.’ 195, 62 
A 822 « 

44. Sce supra § 1. 

45. Northern Pac. R. Co. v. Soder- 
berg, 188 U. S. 526, 530, 23 SCt 365, 
47 Ta. ed. 575; Campbell v. Tennessee 
Coal, ete., Co., 150 Tenn. 423, 265 SW 
674. 

“The scientific division of all 
matter into the animal, vegetable or 
mineral kingdom would be absurd as 
applied. to a grant of lands, since all 
lands belong to the mineral kingdom, 
and therefore could not be excepted 
from the grant without being de- 
structive of it. Upon the other hand, 
a definition which would confine it 
to. the precious metals, gold and 
silver, would so limit its application 
as,to destroy at once half the value 
of. the exception.” Northern Pac. R. 
Co, v. Soderberg, supra. 

{a] ‘“ ‘Mineral’ as a noun and as 
an adjective is used in widely differ- 
ent_ senses.” Foster v. St. Joseph 
Tp., 89 Ont, L. 114, 115, 12 OntWN 
88 [app dism 39 Ont. L. 525, 12 Ont 
WN 205, 37 DomUR 288, and cit Cyc]. 

46. . S.—Dingess y. Huntington 
Dey., etc., Co., 271 Fed. 864, 867. 

Mont.—Northern Pac. R. Co. v. 
Mijelde, 48 Mont, 287, 137 P 386. 

N. Y.—Brady v. Smith, 181 N. Y. 
178, 73 NE 963, 106 AmSR 531, 2 
AnnCas 636. 
al TCaiaie v. Bush, 213 Pa. 195, 
6 

Tenn.—Campbell v. Tennessee Coal, 
etc., Co., 150 Tenn. 423, 265 SW 674. 

Tex.—Carothers v. Mills, (Civ. A.) 
233 SW 155. 

W.. Va.—Ramage v. South Penn 
Oil Co., 94 W. Va. 81, 118 SE 162, 31 
ALR. 1509; Rock House Fork Land 
Conve Raleigh Brick, etc., Co., 83 W. 
Va._ 20, 97 SE 684, 17 ALR 144; 
Horse Creek Land, éte., Co. v. Mid: 
kiff, 81 W. Va. 616, 95 SE 26. 

Eng. .<—Barnard- -Argue- Roth-Stearns 


Oil, etc. ae Ltd. v. Farquharson, 
figi2] A. 864, 23 OntWR 90, 5 
DomLR. 297, AnnCas1913B 1212; 


Glasgo 20 435 Vv. Farie, 13 App. Cas. 657, 
17_BR 

47... ngess v. Huntington Dev., 
etc, Ge 71 Fed. 864; Ramage v. 
South Penn Oil Co., 94 W. Va. 81, 118 
SE" 162, (31 ALR 1509; Rock House 
Fork Land Co. v. Raleigh Brick, etc., 
Cee 83. W. Va. 20, 97 SE 684, 17 ALR 


48 Jenkins v. Johnson,.13 F. Cas. 
Wo. 7,271, 9 Blatchf. 516, 519; Mur- 
Vin Vis Vanvoorhis, 94 W. Va. 475, 


MINES AND MINERALS 


[§§ 8-11 


broad and scientific meaning a mineral is a natural 


‘¢Mineral’’ is 


Classes. 


In its 
119 SE 297. 
{a] Other definitions.—(1) ‘All 


the substances which now form or 
which once formed a part of the 
solid body of the earth, both exter- 
nal and internal, and which are now 
destitute of or incapable of support- 
ing animal or vegetable life.” Bain- 
bridge Mines (4th ed) p 1 [quot 
Northern Pac. R. Co. v. Soderberg, 
104 Fed. 425, 428, 43 CCA 620 (aff 
188 U. S. 526, 23 'SCt 365, 47 L. ed. 
575)]: (2) “Those bodies which 
are destitute of organism, and which 
naturally exist within the earth or 
on its surface.’ Cleveland Miner- 
alogy p 1 [quot Murray v. Allred, 
100 Tenn. 100, 113, 43 SW 355, 66 
AmSR 740, 39 LRA 249]. 

49. Webster D. [quot Marvel v. 
Merritt, 116 U. S. 11, 12, 6 SCt 207, 
29 L. ed. 550; Hempstead v. Thomas, 
122 Fed. 538, 539, 59 CCA 342]; U.S. 


v. Aitken, 25 Philippine 7, 14; Ca- 
rothers v. Mills, (Tex. Civ. A.) 233 
SW 155, 157. 

{a] Similar definition. — “Any 


constituent of the earth’s. crust; 
more specifically an inorganic body 
occurring in nature, homogeneous, 
and having a definite chemical com- 
position which can be expressed by 
a chemical formula, and, further 
having certain distinguishing physi- 
cal characteristics.” Century OD. 
{quot Northern Pac. R. Co. v. Soder- 
berg, 104 Fed. 425, 428, 43 CCA 620 
(aff 188 U. S. 526, 23 SCt 365, 47 
L. ed, 575)]. 

50. Doster v. Friedensville Zinc 
Co.; 140° (Pa: 143i 21e Atl 261) 9252. 
Robinson v. Wheeling Steel, ete., Co., 
(CW, Va.) 129 SE 311; Great Western 
R. Co. v. Carpalla United China Clay 


Co., Ltd., [1910] A. C. 83; Glasgow 
v. Farie, 13 App. Cas. 657, 674, 17 
ERC 485; Boileau v. Heath, [1898] 
2 Ch. 301; Elwes v. Brigg Gas Co., 


33 Ch, D. 562; 


Scott v. ‘Midlana R. 
Co,, 13. T. Is R398 


[a] Similar definition, — “Any 
constituent of the earth's crust. 
Century D. 


[quot Gladys City Oil, 
etc., Co. v. Right of Way Oil Co., 
(Tex. Civ. A.) 1837 SW 171, 177]. 

51. Kinder v. La Salle County 
Carbon Coal Co., 810 Ill. 126, 141 NE 
537; Brady v. Smith, 181 N. Y. 178, 
73 NE 963, 106 AmSR 531, 2 AnnCas 


636; Silver v. Bush, 213 Pa, 195. 62 
A 832 


“Matter” defined generally see 39 
Cc. J. p 1390. 

52. Ontario Natural Gas Ca. vy. 
Gosfield, 18 Ont. A. 626. 

53. Marvel v. Merritt, 116 U. S. 
LY, 102,36. (SCt.0207, 229 LL. ed. 550; 
Brady v. Smith, 181 N. Y. 178, 73 
NE 9638, 106 AmSR 531, 2 AnnCas 
636; Darvill v. Roper, Drew. 294, 

Co, v. Bud- 


61 Reprint 915. 

54. North British R. 
hill Coal, ete., Co., [1910] A. C. 116; 
Great Western R. Co. v. Carpalla | 


body destitute of organization or life;#® any in- 
organic species having a definite chemical composi- 
tion;#® any substance which is part of the natural 
formation of the earth.®° 

All matter is broadly divided into three 
classes of animal, vegetable, and mineral,®+ and min- 
eral matter occurs in three physical conditions of 
solid, liquid, and gaseous.®” 

{[§ 11] 3. Popular Meaning. 
eral’’ is evidently derived from 
that which is usually obtained from a ‘mine,8? and 
in its most general and popular sense the term 

‘‘mineral’’ means any inorganic substance, except 
common soil or rock,®+ which is found in the earth 
and may be obtained by mining or other process 
for bringing it to the surface, for manufacturing 
or mercantile purposes for profit.%> 
term, as so defined, applies to substances under the 


The word ‘‘min- 
‘mine,’’ as being 


Ordinarily the 


Pinited China Clay Co., Ltd., [1910] 

Cs 833. Toddyv. North Eastern R. 

[1903] 1K. B. 603; Great West- 

ee R, - Co; :iv.~- Blades, [(1901]}-.2. Oh: 

624; Paton v. Inland Revenue, [1912] 
8. cG. 1165; Re McAllister, etc., R. Co 

40 Ont. L. 252, 12 OntWN 359, 39 


y forming the surface or 
subsoil and constituting the “land” 
compulsorily taken for the purposes 
of an undertaking is not a mineral 
within the meaning of the English 
Railways Clauses Consolidation Act 
(1845) §§ 77, 78, or 79. Glasgow v. 
Farie, 13 App. Cas. 657, 17 ERC 485; 
Todd v. North Eastern R. Co., [1903] 
1 K. B. 603; North British R. Co. v. 
Turners, 6 F. (Ct. Sess.) 900. 

55. U. S.—Eureka Cons. Min. Co. 
v. Richmond Min. Co. 8 F. Cas. 
No. 4,548, 4 Sawy. 302; In re Hooper, 
1 Land Dee. 571; In re Dobbs Placer, 
1 Land Dec. 567; In re Pagosa 
Springs, 1 Land Dec. 562; In re 
Florida Center, etc., R. Co., 26 Land 
Dec. 600; Hayden v. Jamison, 26 
Land Dec. 373; Phifer v. Heaton, 
27 Land Dec. 57; Richter v. Utah, 
27 Land Dec. 95. 

Ala.—McCombs v. Stephenson, 154 
Ala. 109, 44 S 867 

233 Ill. 56, 84 


Ill.— Poe v, Ulrey, 
NE 46. 

Kan.—Kansas National Gas Co. v. 
Peas County, 75 Kan. 335, 89 P 
Mo.—Henry v. Lowe, 73 Mo. 96. 
Mont.—Freezer v. Sweeney, 8 

Mont. 508, 21 P 20. 

N. artwell v. Camman, 10 N. 
J.'Ba. ‘128, 64 AmD 448. 

N. Y¥.—White v. Miller, 200 N. Y. 
29, 92 NE 1065, 140 AmSR 618. 

Pa.—Silver v. Bush, 213 Pa. 195, 
62 A 832; Handler v. "Lehigh Valley 
R: Co,, 209 Pa. 256, 260, 58 A 486, 
103 AmSR 1005; Caldwell v. Fulton, 
31 Pa. 475, 72 AmD 760; Gibson v. 
Tyson, 56 Watts 34. 

Tenn.—Murray v. Allred, 100 Tenn. 
100, 48 SW 355, 66 AmSR 740, 39 
LRA 249. 

Tex.—State v. Parker, 61 Tex. 265. 

W. \Va.—Robinson v. Wheeling 
Steel, etc., Co., 129 SE 311; “Sata 
vy. South Penn Oil Co., 94 WwW. V 


118 SE 162, 31 ALR 1509; “Bove 
Creek Land, etc., Co. v. Midkiff, 81 
W. Va. 616, 95 SE 26; Sult v. A. 


Hochstetter Oil Co., 683 W. Va. 317, 
61 SE 3807; Williams v. South Penn 
Oil Co., 52 W. Va. 181, 43 SE 214, 
217, 60 LRA 795. 

ng.—Midland R. Co. v. Haunch- 
wood Brick, etc., Co., 20 Ch. D. 552; 
Clayton v. Gregson, 5A. & BE. 302, 31 
ECL 623, 111 Reprint 1180; Rex v. 
Brettell, 3B. & Ad. 424, 23 ECL 192; 
110 Reprint 152; Rex v. Sedgley, 3 
B. & Ad. 65, 22 ECL 37, 109 Reprint 
1068; Bullen v. Denning, Bia seal (OW 
842, 11 ECL 842, 108 Reprint 313; 
Church v. Enclosure Comrs aL Cy B. 


¥or later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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§§ 11-12] 


surface of the earth and not to those lying loosely 
But this limitation is not an accurate 
one, for many mineral substances are found upon 
or near the surface,>*’ and in any event the term 
will include surface minerals where such appears to 


upon it.>° 


be the intention of the parties.®® 
Metallic substances. 


N. S. 664, 103 ECL 664, 142 Reprint 
956; Darvill v. Roper, 3 Drew. 294, 
61 Reprint 915; Rex v. Woodland, 2 
East 164, 102 Reprint 331; Rex v. 
Overseers of Poor Parish Lower 
Quarters, 1 East nad 102 Reprint 206; 
Listowel v. Gibbings, 9 Ir. C. L. 223° 
Cleveland v. Mavricie BY he Flees Clow 
125; Astry v. Ballard, 2 Mod. 193, 86 
Reprint 1019; Rosse v. Waiman, 14 
M. & W. 859, 153 Reprint 724. 

[a] Other definitions: (1) ‘“Any- 
thing that grows in mines and con- 
tains metals.” Jacob L. D. [quot 
Coleman v. Coleman, 1 Pearson (Pa.) 
ATO ATS. (2) “Every substance 
which can be got from underneath 
the surface of the earth for the pur- 
pose of profit.” Hext v. Gill, L. R. 
T2Cny 699) T2727 ERC 429: 

{[b] ‘Ihe commercial sense in 
which the word mineral is used, and 
in which having reference -to its 
supposed etymology of anything 
mined, it may be defined as any in- 
organie substance found in nature, 
having sufficient value separated 
from its situs as part of the earth 
to be mined, quarried or dug for its 
own sake or its own specific uses. 
That is the sense in which it is most 
commonly used in conveyances and 
leases of land, and in which it must 
be presumed that it was used by 
these parties in the deed in ques- 
tion.” Hendler v. Lehigh Valley R. 
Co., 209 Pa. 256, 260, 58 A 486, 103 
AmSR 1005. 

“Mine” defined see supra §§ 1-8. 

56. White v. Miller, 200 N. Y. 29, 
92 NE ‘1065, 140 AmSR 618; Griffin 
VaNERG6llows,. -81 *)°Pal 1945 "Sult. wiclA. 
Hochstetter Oil Co., 68 W. Va. 317, 
61 SE 3067. 

{a] Tlustration. — Where the 
words “minerals and ores” are em- 
ployed in a deed, standing alone, and 
the surface rights granted are only 
“sufficient surface to erect suitable 
buildings for machinery and other 
buildings necessary and usual in 
mining and raising ores,’ they will 
be understood to include only min- 
erals obtained by underground work- 
ing. Armstrong v. Lake Champlain 
Granite Co., 147 N. Y. 495, 500, 42 
NE 186, 49 AmSR 6838. 

57. Northern Pac. R. Co. v. Soder- 
berg, 188 U. S. 526, 530, 23 SCt 365, 
47 L. ed. 575 (where the court said: 
“Nor do we approximate much more 
closely to the meaning of the word 
by treating minerals as substances 
which are ‘mined,’ as distinguished 
from those which are ‘quarried,’ 
since many valuable deposits of 
gold, copper, iron and coal lie upon 
or near the surface of the earth, and 
some of the most valuable building 
stone, such, for instance, as the 
Caen stone in France, is excavated 
from mines running far beneath the 
surface’’). 

58/ Gladys City Oil, -etc.; Co. v. 
Right of Way Oil Co., (Tex. Civ. A.) 
137 SW 171. 

59. Brady v. Smith, 181 N. Y. 178, 
73 NE 963, 106 AmSR 531, 2 AnnCas 
636. 

60. U. S.—Northern Pac. R. Co. 
v. Soderberg, 188 U. S. 526, 23 SCt 
365, 47 L. ed. 575; Webb v. American 
Asphaltum Min. Co., 157 Fed. 203, 84 
CCA. 651; Northern. Pac. R. Co. v: 
Soderberg, 99 Fed. 506, 507. 

Ala.—McCombs vy. Stephenson, 154 


[40 C. J.—47] 


In ordinary phraseology the 
term ‘‘mineral’’ is limited largely to metallic sub- 
stances ;°° but in its proper sense it is not confined 
to metals or metalliferous deposits,°° whether con- 
tained in veins that have well-defined walls, 
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beds or deposits that are irregular and are found 
at or near the surface, or otherwise,®+ unless such 
appears to be the intention of the instrument in 
which the term ‘‘mineral’’ is used.°? 

[§ 12] 4. Particular Substances as Minerals. 


Unless there are words qualifying or limiting its 


bauxite, 
or in 


Ala. 109, 44 S 867. 


Iil.—Poe v. Ulrey, 233 Ill. 56, 84 
NE 46. 
N. J.—Hartwell v. Camman, 10 N. 


J. Eq. 128, 136, 64 AmD 448. 
Pa.—Doster wv. Friedensville Zine 

Cor 1400 Ra. Wario, 21 A251. 
Tenn.—Murray v. Allred, 100 Tenn. 


100, 117, 48 SW 355, 66 AmSR 740, 
39 LRA 249. 
Utah.—Nephi Plaster, etc., Co. v. 


Juab County, 33 Utah 114, 93 P 53, 14 
LRANS 1048. 

Eng.—Rosse v. Wainman, 14 M, & 
W. 859, 153 Reprint 724. 

[a] “All metals are minerals, but 
all minerals are not metals.” Rosse 
v. Wainman, 14 M. & W. 859, 872, 
153 Reprint 724. 

- [b] Metal distinguished.—In its 
common and ordinary signification, 


the word ‘mineral’ is not a syno- 
nym of “metal,” but is a compre- 
hensive term, including every de- 
scription of stone and rock deposits, 
whether containing metallic sub- 
stances or entirely nonmetallic, 


Northern Pac. R. Co. v, Soderberg, 
99 Fed. 506, 507. 
“Metals” defined see ante p 653. 
61. Nephi Plaster, etc., Co. 
Juab County, 38 Utah 114, 93 P 53, 14 
LRANS 10438. 


62. Dunham vy. Kirkpatrick, 101 
Pa, 36, 47 AmR 696. 
63. Horse Creek Land, etc., Co. v. 


Midkiff, 81 W. Va. 616, 95 SE 26, 27. 
64. Webb v. American Asphaltum 

Min. Co., 157 Fed. R032 84 CCA 651; 

Gesner v. Cairns, 7 Ee . 595; Gesner 

v. Gas Co., 2 N. 

Ae Peach ek ‘see 5 C. J. p 


65. Sovereign Camp W. O. W. v. 


hes 144 Ark. 114, 222 SW 729, 
so Bauxite” defined see 7 C. J. p 


66. Atty.-Gen. v. Salt Union, Ltd., 
[1917] 2 K. BL 488. 


“Brine” defined see 9 C. J. p 500. 
7 Stokes v. Arkwright, 61 J. P. 
7 


pee -spar”’ defined see 9 C. J. p 
68. Sult v. A. Hochstetter Oil Co., 
63 W. Va. 317, 61 SE 307. 


“Chalk” defined see 11 Cll Jeep: 220. 

“French chalk” defined see 27 C. 
Jeep Oo. 

69. Gibson v. Tyson, 5 Watts 


(PajH34, 38. 

70. McCombs v. Stephenson, 154 
Ala. 109, 44 S 867; Murray v. Allred, 
100 Tenn. 100, 48 SW 355, 66 AmSR 
740, 39 LRA 249; Williams v. South 
Penn Oil Co., 52 W. Va. 181, 43 SE 
214, 60 LRA 795; Loosemore vy. Tiver- 
CON pRetC. ak COn 2A nenee Drom eae 
But see Skey v. Parsons, 101 L. T. 
Rep. N. S. 103 (clay not commercially 
workable held not ‘mineral’). 

[a] Particular kinds of clay as 
minerals.—(1) China or porcelain 
clay. Sult v. A. Hochstetter Oil Co., 
6300We Va. B17, 61 SH 307" Great 
Western R. Co. v. Carpalla United 
Ching” Clay yCo.,-; Ltd, LLoLonir An Ce 
83. (2) Fire clay. Horse Creek Land, 
ete., Co. v. Midkiff, 81 W. Va. 616, 95 
SE 26; Sult v. A. Hochstetter Oil Co., 
supra; Caledonian R. Co. v. Glenboig 
Union Fireclay Co., [1911] A. C. 290; 
Caledonian R. Co. v. Glenboig Union 
Fireclay Co., [1910] S. C. 951. 

“Clay” defined see 11 C. J. p 832, 


meaning,®* the term ‘‘mineral’’ as used in instru- 
ments and statutes ordinarily includes asphaltum,”* 
brine,°® 
chromate of iron,®® elay,’°® coal,’! coprolites,’* dia- 
monds,’* granite,“ gypsum,’® marble,’® ores,’ salt,8 


ealk and calespar,® chalk,®* 


71. “UU: Si—Mullan v. U.S. 118 
te 271, 277, 6 SCt 1041, 30 L. ed. 
17 

Ala.—McCombs v, Stephenson, 154 
Ala. 109, 44 S 867. 

Mo.—Henry v. Lowe, 73 Mo. 96. 

Tenn.—Murray v. Allred, 100 Tenn. 
100, 111, 48 SW 355, 66 AmSR 740, 
39 LRA 249. 

W. Va.—Horse Creek Land, etc., 
Co. v. Midkiff, 81 W. Va. 616, 95 SE 
26; Sult v. A. Hochstetter Oil Co., 63 
W. Va. 317, 61 SE 307; Williams v. 
South Penn Oil Co., 52 W. Va. 181, 43 
SE 214, 60 LRA 795. 

Ont.—Foster vy. St. Joseph Tp., 39 
Ont. L. 114, 12 OntWN 38 [app dism 
39 Ont. L. 525, 12 OntWN 205, 387 
DomLR 283] (by statute). 

“Coal” defined see 11 C. J. p 934. 

“Coke” defined see 11 C. J. p 957. 

72. Murray v. Allred, 100 Tenn. 
100, 48 SW 355, 66 AmSR 740, 39 LRA 
249; Williams v. South Penn Oil Co., 
52 W.--Va. 181, 48 SE 214, 217, 60 
LRA 795. 

73. Kentucky Diamond Min., etc., 
Co. v. Kentucky Transvaal Diamond 
Co., 141 Ky. 97, 182 SW 397, AnnCas 
1912C 417. 

74 Northern Pac. R. 0. v. So- 
derberg, 188 U. S. 526, 23 Sct 365, 47 
L. ed. 575; Northern Pac. R. Co. vy. 
Soderberg, 104 Fed. 425, 428, 43 CCA 
620° faff 283 U. S526, 23 > SCt. 365; 
47 LL. ed. 575]; Armstrong v. Lake 
Champlain Granite Co., 147 N. Y. 495, 
42 NE 186, 49 AmSR 683; Griffin v. 
Fellows, 81* Pa. 114, 124; Paton v. 
Inland Revenue, [1912] S. C. 1165; 
Atty.-Gen. v. Welsh Granite Co., 35 
Wkly. Rep. 617. But see Hendler v. 
Lehigh Valley R. Co., 209 Pa. 256, 
259, 58 A 486, 103 AmSR 1005 (where 
it was said that, in the language of 
mineralogists, granite and similar 
rocks are not minerals but aggrega- 
tions of minerals). 


A “Granite” defined see 28 C. J. p 
ily 
Madison vy. Octave Oil Co., 154 


768, 99 P 176; White v. Miller, 
200 N. Y. 29, 92 NE 1065, 140 AmSR 
618; Nephi Plaster, etc., Co. v. Juab 


County." 33 Utah 114,°°93° SP 53514 
LRANS 1043. 
76. Phelps v. Church of Our Lady, 


115 Fed. 882, 53 CCA 407; Armstrong 
v. Lake Champlain Granite Co., 147 
N. Y. 495, 42 NE 186, 49 AmSR 683; 
Sult v. A. Hochstetter Oil Co., 63 W. 
Wasi OL ‘SE 30 7: 

“Marble” defined see 38 C. J. p 991. 

77. Marvel v. Merritt, 116 U. S. 
11, 12, 6. SCt 207, 29 L. ed. 550 (iron 
ore); Gibson v. Tyson, 5 Watts (Pa.) 
34, 37; 2 Rapalje & L. L. D. p 821 
{quot Murray v. Allred, 100 Tenn. 


100, 110, 43 SW 355, 66 AmSR 740, 
39 LRA 249]. 
fa] “Ore” and “mineral” distin- 


guished.—There is a difference, both 
in common and scientific parlance, be- 
tween “minerals” and “ore,” ore be- 
ing a compound of a metal and some 
other substance. Hence iron ore is 
not included in a lease granting the 
right to take minerals. Doster v. 
Friedensville Zine Co., 140 Pa. 147, 
PRINS ASS 

“Ore” defined see infra § 80. 

78. Ala.—McCombs vy. Stephenson, 
154 Ala. 109, 44 S 867. 

Tenn.—Murray v. Allred, 100 Tenn. 
100, 111, 43 SW 355, 66 AmSR 740, 
389 LRA 249, 


738 [40 C.J] 


shale,’® slate,®° and stone,’ whether obtained from 
a mine, as the word would seem to imply, or by 
open working,®2 and whether containing metallic 
substances or substances entirely nonmetallic.** 

In the broadest sense, as 
belonging to one of the three great divisions of 
matter, animal, vegetable, and mineral, gravel or 


Gravel and sand.* 


Wee tagen ve v. Parker, 61 Tex. 265, 
6. 

W. Va.—Horse Creek Land, etc., 
se. v. Midkiff, 81 W. Va. 616, 95 SE 


Ont.—Foster v. St. Joseph Tp., 39 
Ont. L. 114, 12 OntWN 38 [app dism 
BO Ontei.41525, 912) Ont wWwiNn-920 53) 317 
DomLR 283] (by statute). 

“Salt” defined see [35 Cyc 714]. 

79. Bibby v. Bunch, 176 Ala. 585, 
58 S 916. 

[a] “Oil shale” not recognized as 
mineral under statute authorizing 
“construction of canal and reserving 
minerals to owners of land. Linlith- 
gow v. North British R. Co., [1912] 
SO. plait: 

80. Murray v. Allred, 100 Tenn. 
100, 111, 48 SW 355, 66 AmSR 740, 
39 LRA 249; Sult v. A. Hochstetter 
Oil Cor" 63 Ww. Wa. 317, 61 SH 307; 
Williams v. South Penn Oil Co., 52 
W. Va. 181, 189, 43 SE 214, 60 LRA 
795; Atty.-Gen. v. Tomline, 5 Ch. D. 
750; 762. 2 

Fs slate” defined see infra 
81. Ala.—McCombs vy. Stephenson, 
154 Ala. 109, 44 S 867. 

Jll.— Kinder v. La Salle County 
ere Coal Co., 310 Ill. 126, 141 NE 


Tenn.—Murray v. Allred, 100 Tenn. 
Bree 43 SW 355, 66 AmSR 740, 39 LRA 

Wash.—Johnston v. Harrington, 5 
Wash, 73, 31 P 316. 

W. Va.—Horse Creek Land, etc., 
Co. v. Midkiff, 81 W. Va. 616, 95 SE 
26; Williams v. South Penn Oil Co., 
BAe We Va. 181, 43 SE 214, 60 LRA 

Eng.—Hext v. Gill, L. 7 Ch:.699, 
712, 17 ERC 429; Atty. iat) vy. Tom- 
line, Bs has MDs 750, 762; Midland R. Co. 
Vv. Checkley, L. ed EG. 9S a2: 
Micklethwait v. Winter, 6 kee 644, 
155 Reprint 701; Tucker v. Linger, 46 
Ts, Gap ttepay UN. S94, 895m Rosse ive 
Wainman, 14 M. & W. 859, 153 Re- 


print 724. And see cases infra this 
note. But see Skey v. Parsons, 101] 
ET; Rep, N.S. 103) /(stone snot, fit 
for building purposes held not 
“mineral’’). 

{a] Particular kinds of stone as 
minezals.—(1) Flint. DLL Pav. LAS) 


Hochstetter Oil Co., 63 W. Va. 317, 61 
SE 307. (2) Freestone. Sult v. A, 
Hochstetter Oil Co., supra; Bell v. 
Whitson, 1, Re 1 ‘Ch. 303, 177 eRe 422. 
See Symington v. Caledonian R. Co., 
[1912] A. C. 87 (whether freestone 
a mineral, question of fact). 
Ganister rock or sandstone. In re 
Forestry Commn. Leases, 28 Pa. Co. 


145. (4) Ironstone. Sult v. A. 
Hochstetter Oil Co., supra. (5) 
Limestone. Midland R. Co. v. Robin- 
son, 15 App. Cas. 19. But see Aus- 
tralia wv. Hazeldell, Ltd,, [1921] 2 
A. C. 373 (‘“mineral” as defined by 
Crown Lands Act N. S. Wales, 1884 


and Min. Act. N. S. Wales, 1906 does 
not include limestones). 

[b] Paint stones.—A conveyance 
of “mines and’ minerals” includes a 
paint stone which is found in strata 
below the surface of the soil, and dis- 
tinct from the ordinary earth, and 
worked by the ordinary, means of 
mining. Hartwell v. Camman, 10 
N. J. Eq. 128, 186, 64 AmD 448, 

[e] “Sandstone” is not a mineral 
within the meaning of a Statutory 
provision that a railroad company 
shall not be entitled to any mines of 
coal or other minerals under any 
land purchased by it, etc. North 
British Roy Con va Budhill Coal, eta, 
Co., [L910]; Ay (Cs -11 6s North Bridge 


(3) 


MINES AND MINERALS 


mercial sense.®® 


R. Co. v. Dunfermline Guildry, [1910] 
SlCC) 316: 

[d] In Ontario (1) by the express 
provision of Min. Tax Act (Rev. St. 
[1914]) ec@ 26 § 2 (a) ‘mineral sub- 
stance’ does not include “limestone 

. building stone, or stone for orna- 
mental or decorative purposes.” FWos- 
ter Vv. St. Joseph TMp\, 39 "Ont, Waits, 
12 OntWN 328 [app dism 39 Ont. L. 
525, 12 OntWN 205, 87 DomLR 283]. 
(2) And under the Ont. Railway Act 
(Rev. St. [1914] © 185) § 1383,-“min- 
eral’ does not include ordinary rock. 
Re McAllister, ete., R. Co., 40 Ont. L. 
252, 12 OntWN 359, 39 DomLR 207. 

“Stone” defined see [86 Cye 1324]. 

82. In re Forestry Commn. Leases, 
28 Pa. Co. 145; Midland R. Co. v. 
Robinson, 15 App. Cas. 19; Midland 
R, Co. v. Haunchwood Brick, etec., Co., 
20 Ch. D. 552; Micklethwait v. Win- 


ter, 6 Exch. 644, 155 Reprint 701. 
But see Darvill v. Roper, 3 Drew. 
294, 61 Reprint 915 (holding that 


“minerals” as used in an agreement 
of partition meant substances of a 
mineral character, which could only 
be worked by means of mines, as dis- 
tinguished from quarries). 
83. Northern Pac, R. Co. 
‘derberg, 99 Fed. 506. 


v. So- 


ont “Gravel” defined see 28 C. J. p 
“Sand” defined see [35 Cyc 791]. 


85. Hendler v. Lehigh Valley R. 
Co.,. 209 Pa. 256, 259, 58 A 486, 103 
fAMSIR 7100537 Us, 7S: sv. Aitken -"25 
Philippine 7; Sult v. A. Hochstetter 
Oil ‘Coz i634 We Via. 8ET, (61 oS BOs 

[a] As used in the English Quar- 
ries, Act of 1894, the word ‘‘minerals” 
includes gravel and sand. Scott v. 
Midland wR VCo. ee Lvooli Wake eB Sy. 

86. Loney v. Scott, 57 Or. 378, 112 
P 172, 32 LRANS 466; Hendler v. 
Lehigh Valley R. Co., 209 Pa. 268, 58 
A 488; Com. v. Hipple, 7 Pa. Dist. 
399; U. S. v. Aitken, 25 Philippine 7; 
Scott v.. Midland R. Co., [1901] 1 K. 
B. 3817; Staples v. Young, [1908] 1 


(Pre 3 o 

[a] Commercial gravel belongs to 
‘the mineral kingdom in that it is 
inorganic and that it is formed by 
nature alone, but it is not a mineral 
under the mining laws. U. S. v. 
‘Aitken, 25 Philippine 7, 14 (where 
‘the court said: “It is true that com- 
mercial gravel belongs to the min- 
eral kingdom in that it is inorganic 
and that it is formed by nature alone. 
But there iS an important distinction 
between it and any of the so-called 
minerals as recognized by the au- 
thorities. Practically speaking, all 
the definitions of the word ‘mineral’ 


fagree that such a substance must al- 


ways have a definite chemical com- 
position by which it can be easily 
recognized, in whatever part of the 
earth it may be found. There can be 
no such uniformity in the chemical 
content of gravel deposits, for the 
reason that this depends entirely 
upon the character of the mineral 
deposits which have contributed to 
their formation. And upon the char- 
acter, quantity, and proximity of the 
minerals to the gravel deposit, their 
susceptibility to erosion, the violence 
with which the erosion is accom- 
panied, the duration of the eroding 
process, as well as various other 
facts, depends the size of the pebbles 
and the quality of the deposit as 
commercial gravel. There is nothing 
constant in the character of commer- 
cial gravel by which to identify it 
as a mineral, except that it consists 
of broken fragments of rock mingled 
with finer material, such as sand andj; 


sand is a mineral.*® t 
stances it may or may not be a mineral in the com- 


Magnesia ordinarily is not considered a minera 

Oil, gas, and water. 
term was used in a more restricted sense,** the term 
‘“mineral’’ ordinarily embraces oil or petroleum,®® 


10s Pa; 


153 Pa, 
‘v. Noble, 3 Pittsb. 


[§ 12 


But according to the cireum- 


a1.87 


Unless it appears that the 


clay. Nothing definite can be said 
of its chemical composition as can be 
said of the minerals. Commercial 
gravel is simply a jumbled mass of 
fragments of various minerals 
(rocks). Science, at least, cannot 
accept as a distinct subdivision of 
the mineral kingdom any substance 
whose character and attributes are 
so composite and fluctuating. It is 
true that beds of sandstone and 
limestone may possibly owe their 
origin in some instances to deposits 
of ordinary gravel. (Barringer and 
Adams on The Law of Mines and 
Mining in the United States; Enc. 
Brit. 11th ed., Title ‘Gravel.’) But 
commercial gravel hass Maro yet 
reached that stage. So far as scien- 
tific classification goes, then, com- 
mercial gravel cannot be considered 
as a mineral’). 

{b] Building sand has been held 
to be a mineral. Loney v. Scott, 57 
Or, 378, 112 P 172, 32 LRANS 466. 


87. Gibson v. Tyson, 5 Watts 
(Pa.) 34, 41. 
88. Horse Creek Land, etc., Co. v. 


Midkiff, 81 W. Va. 616, 95 SE 26. 

g9. U. S—Burke v. Southern Pac. 
R..Co., 284 U.S. 669, 34-SCt 907, 58 
L. ed. 1527; Kentucky Coke Co. v. 
Keystone Gas Co., 296 Fed. 320; 
Lovelace v. Southwestern Petroleum 
Co., 267 Fed. 504 [aff 267 Fed. 513]. 

Cal.—Isom v. Rex Crude Oil Co., 
147 Cal. 659, 82 P 317; Chino Land, 
ete., Co. v. Hamaker, 39 Cal. A. 274, 
HTS oe S7 38s 

Tll—Ohio Oil Co. v. Daughetee, 
240 Ill, 361, 88 NE 818, 36 LRANS 
1108; Peo. v. Bell, 237 Ill. 332, 86 NE 
593, 19 LRANS 746, 15 AnnCas 511; 


Poe v. Ulrey, 233 Ill. 56, 84 NE 46 
[atti 1340 Th. Al. 42985 Watford Oil, 
ete., Co. v. Shipman, 233 Ill. 9, 84 


NE 53, 122 AmSR 144. 

Kan. Hollingsworth v. Berry, 107 
Kan. 544, 192 P 768, 11 ALR 151; 
Lanyon Zine Co. v. Freeman, 68 Kan. 
691, 75 P 995, 1 AnnCas 403. 

Ky.—Hudson v. McGuire, 188 Ky. 
712, 223 SW 1101, 17 ALR 148. 

La.—Rives v. Gulf Refining Co., 
133 La. 178, 62 S 623; Etchison Drill- 
ing Co. v. Flournoy, 131 La, 442, 59 
S 867. But see J. M. Guffey Petro- 
leum Co. v. Murrel, 127 La. 466, 53 S 
705 (mineral oil not a mineral within 
constitutional provision exempting 
from taxation property employed in 
mining operations). 


Mich.—Weaver v. Richards, 156 
Mich. 320, 120 NW ~°818. 

Mont.—Mid-Northern Oil Co. v. 
Walker, 65 Mont. 414, 211 P 353. 

N. Y.—Wagner v. Mallory, 169 N. 
Y. 501, 505, 62 NE 584 (distinguished, 
from other minerals). 

Oh.—Nonamaker v. Amos, 73 Oh. 


St. 168, 76 NE 949, 112 AmSR 708, 4 
LRANS 980, 4 AnnCas 170; Kelley v. 
Ohio, Oi] Co., 5% Oh. St. 31%, 328), 49 
NE 399, 63 AmSR 721, 39 LRA 765. 
Okl.—Barker v. Campbell-Ratcliff 
Land Co., 64 Okl. 249, 167 P 468. 
Pa.—Hrie v. Public Service Commn., 
278 Pa. 512, 123 A 471; Hamilton v. 
Hoster 9272 Pa. 96, 116 A. 5050 Mes 
Intosh v. Ropp, 233 Pa. 497, 82 A 
949; Silver v. Bush, 213 Pa. 195, 62 
A 832; Jennings v. Bloomfield, 199 
Pa. 638, 49 A 185; Marshall v. Mel- 
lon,i279° Pa.) 87157 36) A 200, 5%) Ams 
601, 35 LRA 816; Blakley v. Marshall, 
174 Pa, 425, 34 A 564; Gill v. Weston, 
312, 1 A 921; Stoughton’s 
App., 88 Pa. 198; Funk vy. Haldeman, 
229; Schreiber v. National 
Transit Co., 21 Pa. Co. 657; Thompson 
201. But see 
Dunham v. Kirkpatrick, 101 Pa. 36, 


For later cases, developments and niaeeee in the law see cumulative Annotations, same title, page and note number, 


§§ 12-14] 


and natural gas;°° and has also been held to embrace 
But these substances are minerals with 
peculiar attributes, not common to other minerals 
because of their fugitive nature or vagrant habits,” 
and may be classed by themselves, as minerals 


water.?! 


fere nature. 


L$ 13] C. Other Mining Terms and Phrases®4—1. 
Air Course. As applied to the operation of coal 
mines an ‘‘air course’’ is a passage for conducting 


air.% 


47 AmR 696 (reservation in deed of 
“all minerals’? held not to include 
petroleum oil). 

Tenn.—Murray v. Allred, 100 Tenn. 
100, 117, 48 SW 355; 66 AmSR 740, 
39 LRA 249. 

Tex.—Humphreys-Mexia 
Gammon, 113 Tex. 247, 
29 ALR 601; Stephens County v. Mid- 
Kansas Oil, etc., Co., 113 Tex. 160, 
254 SW 290, 29 ALR 566; Swayne v. 
Lone Acre Oil Co., 98 Tex. 507, 86 
SW 740, 69 LRA 986, 8 AnnCas 1117; 
Elliott v. Nelson, (Commn. A.) 251 
SW 501; American Refining Co. v. 
Tidal Western Oil Corp., (Civ. A.) 
264 SW 335; Hart v. Associated Oil 
Corry, (Civ. ‘A.) 261 SW 506; United 
North, etc., Oil Co., Inc. v. Meredith, 
(Civ. "A.) 258 SW. *550; Carothers v. 
Mills, (Civ. A.) 233 Sw 155; Luse v. 
Parmer, (Civ, A.) 221 SW 1031; Luse 
vy. Boatman, (Civ. A.) 217 SW 1096; 
Texas Pac. Coal, etc., Co. v. Howard, 
(Civ. A.) 212 SW 735; Barton v. 
Wichita River Oil. Co., (Civ. tA: LET 
SW 1048, 1047. [cit Cyc]; Gladys 
City Oil, etc., Co. v. Right of Way 
OE Conn ECC WAC 13 Ws SiWane datas 
Southern Oil Co. v. eee 28 Tex. 
Civ. A. 292, 69 SW 169. 

W. Va.—Horse Creek Land, etc., 
Co. v. Midkiff, 81 W. Va. 616, 95 SE 
26; Preston v. White, 57 W. Va. 278, 
50 SE 236; Wilson v. Youst, 43 W. 
Va. 826, 28 SE 781, 39 LRA 292; 
Williamson v. Jones, 39 W. Va. 231, 
19 SE 4386, 25 LRA 222. 

Can.—Dome Oil Co. v,. Alberta 
Drillins.Co:;> bz, Can. ais. Coy 0015.29 
DomLR 93, 9 WestWkly 1238 [dism 
app 8 Alta. L. 340, 27 DomLR 118]. 

Ont.—Foster v. St. Joseph Tp., 39 
Ont, L. 114. 12 OntWN 38 [app dism 
SOPAOME. 1a... D205, wh A. . ONUW Nets OD oi 


DomLR 283]. 
defined see [30 Cyc 


“Petroleum” 
1536]. 

99. U. S.—Ohio Oil Co. v. State, 
177 U.S. 190,20 .SCt,.576,.44 LL. ed. 
729; Kentucky Coke Co. v. Keystone 
Gas Co., 296 Fed, 320; Lovelace v. 
Southwestern Petroleum Co., 267 
Fed. 513 [aff 267 Fed. 504]; U. S. v. 
Buffalo Natural Gas Fuel Co., 78 
Hed, 110,24 CCA CS Gatthiglii2. Uk oS. 
339, 19 SCt 200, 43 L..ed. 469]. 

Ark.—Osborn v. Arkansas Terri- 
torial Oil, etc., Co., 103 Ark. 175, 146 
SW 122. 

Tll.— Poe v. Ulrey, 233 Ill. 56, 84 
NE’ 46 [aff 134 Ill. A. 298]; Watford 
Oil, etc., Co. v. Shipman, 233 Ill. 9, 84 
NE 53, 122 AmSR 144. 

Ind.—Manufacturers’ Gas, etc., 
Co. v. Indiana Natural Gas, etc., Co., 
155 Ind. 461, 57 NE 912, 50 LRA 768. 


Co. Vv. 
254 SW 296, 


Kan.—Hollingsworth v. Berry, 107. 


Keane 544 192 PG obo dal Adib mkod.s 
Lanyon Zinc Co. vy. Freeman, 68 Kan. 
sb) 75 P 995, 1 AnnCas 403. 
y.—Hudson v. McGuire, 188 Ky. 
113, "523 SW 1101, 17 ALR 148. 
La.—Rives v. Gulf Refining Co., 
133 La. 178, 62 S 623; Etchison 
Drilling Co. v. Flournoy, 131 La. 442, 


59 S poe 
giaienends, 156 


Mich.—Weaver_ v. 
Mich. 320, 120 NW 81 

Okl.—Barker Vv. Campbell-Ratelift 
Land Co., 64 Okl. 249, 167 P 468. 

Pa.—Erie vy. Public Service Commn., 
278 Pa. 512, 123 A 471; Hamilton v. 
Foster, 272 Pa. 95, 116 A 50; McIn- 
tosh v. Ropp, 233 Pa. 497, 82 A 949; 
Silver v. Bush, 213 Pa. 195, 62 A 832; 
Westmoreland, ete., Natural Gas Co. 
v. De Witt, 130 Pa. 235, 18 A 724, 
5 LRA 731. 

Allred, 100 


Tenn.—Murray_ v. 
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{§ 14] 2. Apex or Top—a. In General. 
‘top’’ or ‘fapex’’ of a vein or lode as employed 
in the federal mining statutes, regulating a locator’s 
rights of possession and enjoyment,®® is generally 
defined as the highest point thereof,®’ whether at 


[40 C.J.] 739 


The 


the surface of the ground or at any point below the 


surface,®® the end or edge or terminal point of a vein 
or lode on or nearest the surface.®® 
is only a general definition, and its application to 


This, however, 


any particular vein or peculiar location may and 


Tenn. 100, 115, 48 SW 355, 66 AmSR 
740, 39 LRA 249. 

Tex.—Stephens County v. Mid- 
Kansas: O1lp-etc., .Co., iis) Tex. 160) 
254 SW 290, 29 ALR 566; Hlliott v. 
Nelson, (Commn. A.) 251 SW _ 501; 
American Refining Co. v. Tidal West- 
ern Oil Corp., (Civ. A.) 264 SW 335; 
Hart v. Associated Oil Co., (Civ. A.) 
261 SW 506; United North, etc., Oil 
Co., Inc. v. Meredith, (Civ. A.) 258 
SW 550; Carothers v. Mills, (Civ. A.) 
233 SW 155; Luse v. Parmer, (Civ. 
A.) 221 SW 1031; Luse v. Boatman, 
(Civ. A.) 217 SW 1096. 

W. Va.—Horse Creek Land, etc., 
Co. v. Midkiff, 81 W. Va. 616, 95 SH 
26; Preston v. White, 57 W. Va. 278, 
50 SE 236; Williamson v. Jones, 39 
W. Va. 231; 19 SH 436, 25 LRA 222. 

Ont.—Foster v. St. Joseph Tp., 39 
Ont. L. 114, 12 OntWWN 38 [app dism 
39 Ont: 'L: 525, 12° OntWN' 205, 37 
DomLR 283]; Ontario Natural Gas 
Co. v. Gosfield, 18 Ont. A. 626; On- 
tario Natural Gas Co. v. Smart, 19 
Ont. 591. 

Sobweges: gas’ defined see 

91. Hollingsworth v. 
Kan... 544, 192 P7638 5j11.- Ad R, Sot; 
Hathorn v. Natural Carbonic Gas 
Co., 194 N. Y. 326, 87 NE 504, 128 
AmSR 5538, 23 LRANS 436, 16 Ann 
Cas 989 [aff 128 App. Div. 33, .112 
NYS, 374 (mod 60 Misc. 341, 113 NYS 
458)]; Ridgway Light, etc., Co. v. 
Elk County, 191 Pa. 465, 43 A 323; 
Westmoreland, ete., Natural Gas Co. 
v. De Witt, 130 Pa. 235, 18 A 724, 5 
LRA 731; Horse Creek Land, etc., 
Co. v. Midkiff, 81 W. Va. 616, 95 SH 
26. But see J. M. Guffey Petroleum 
Co, v. Murrel, 127 La. 466, 538 S 705 
(mineral waters not classed as 
“minerals”’). 

[a] Subterranean waters are con- 
sidered a ‘‘mineral’ in respect to 
their use and enjoyment irrespective 
of the character and quantity of salts 
and gases which may be in solution. 
Hathorn v. Natural Carbonic Gas Co., 
194 N. Y. 326, 87 NE 504, 128. AmSR 
555, 23 LRANS 436, 16 AnnCas 989. 

“Water” defined see [40 Cyc 537]. 

92. State v. Ohio Oil Co., 150 Ind. 
21, 30, 49 ae 809, 47 LRA 627; Louis- 

v. Kentucky Heating 
132 Ky. 435. 111 SW 374, 33 KyL 
912; Westmoreland, etc., Natural 
Gas Co. v. De Witt, 130 Pa. 235, 18 
A 724, 5 LRA 731; Texas Co. vy. 
Daugherty, 107 Tex. 226, 176 SW 717, 
RAL LTE * 989; Texas Pac. Coal, 
CLC. 
(Tex. Civ. A.) 274 SW 193; 
North, etc., Oil Co., Inc. v. Meredith, 
(Tex. Civ. A:) 358 SW , 550; Wood 
County Petroleum Co. v. West Vir- 
ginia Transp. Co., 28 W. Va, 210,57 
AmR 659. 

{a] Natural gas partakes more 
nearly of the character of the ele- 
ments air and water than it does of 
those things which are the subject 
of absolute property. It is more 
volatile than the air, and when 
tapped in the earth it escapes more 
readily. When the supply is with- 
drawn from one place, it flows of its 
own accord from other points, and 
replaces that which has been with- 
drawn. What distance or from what 
source it comes is the subject -of 
conjecture only. Like water perco- 
lating beneath the surface, it may, 
by sinking a well or otherwise, be 


infra 


Berry, 107 


appropriated for the use of one per-' 


son on his farm, while the supply 
may come from an adjoining or 


Co. v. Comanche Duke Oil Co.. | 
United! 


many distant farms. It is only the 
subject of qualified property. Wood 
County Petroleum Co. v. West Vir- 


ginia Transp. Co., 28 W. Va. 210, 57 
AmR 659 
93. Jones v.,- Forest Oil Co., 194 


) 


Pa. 379, 44 A 1074, 48 LRA 748; 
Westmoreland, ete., Natural Gas Co. 
v..De Witt, 130 Pa. 235, 18 A 724, 5 
LRA 731; Brown v. Vandergrift, 80 
Pa, 142. 

94. “Airway” defined see 2 C. J. 
p 1026. 

“Course” as applied to vein see in- 
fra § 24. 

95. Ricardo v. Central. Coal, 
Co., 100 Kan. 95, 163 P 641, 643. 

96. See infra §§ 159-166; 239-256. 

[a] History.—“It has been re- 
peatedly said by courts and ‘text- 
writers that the words ‘top’ and 
‘apex’ were not a part of the miner’s 
terminology prior to the adoption 
of the federal mining statutes. They 
were words used by legislators to 
convey the intent of the framers of 
the statute.” Jim Butler Tonopah 
Min, Co. v. West End Cons. Min. Co., 
oo Naw 375, 394, 158 P 876, 1 ALR 

97. Larkin v. Upton, 144 U. S. 19, 
23, 12 SCt 614, 36 L. ed. 330; Stevens 
Williams, 23 F. Cas. No. 138,413, 1 
McCrary 480, 1 MorrMinR 566; Stew- 
art Min. Co. v. Ontario Min. Co., 23 
Ida. 724, 737, 132 P 787 [aff 237, U.°S. 
350, 35 SCt 610, 59 L, ed. 989]; King 
Vv. Amy, etc., Cons. Min. Co., 9 Mont. 
548; 24 P 200, 202 [rev on other 
grounds 152 U. S. 222, 14 SCt 510, 
38 L. ed. 419]; Jim Butler Tonopah 


etc., 


Min, Co. v. West End Cons. Min. Co., 


39, Nev. 375, 400, 159 P 876, 1 ALR 
405 [quot Cyc]. 

98. Larkin v. Upton, 144 U. S. 19, 
23,12 SCt 614, 36 L. ed. 330; Iron 
Silver Min. Co. v. Murphy, 3 Fed. 
368, 373, 2 McCrary 121; Stevens v. 
Williams, 23 EF. Cas. No. 13,414, 1 
MorrMinR 557; Jim Butler Tonopah 
Min. Cos v. West End Cons. Min. Co., 
39 Nevai375,. 400, 158 P 876, 1 ALR 
405 [quot Cyc]; Bullion, etce., Min. 
Co. v. Hureka Hill Min. Co., 5 Utah 
3, 11 P 515, 516. And see cases supra 
note 97. 

[a] It may include a part which 
stands in the solid rock below a con- 
siderable body of the superficial mass. 
Stevens v. Williams, 23 F. Cas. No. 
13,414, 1 MorrMinR 557. 

b The apex of a blind vein or 
lode, that is, where the vein or lode 
does not crop out (see infra § 48) 
‘would necessarily be below the sur- 
face of the ground.” Larkin v..Up- 
ton, 144 U:. Si.19, 23, 12 SCt 614, 36 
L. ed. 330. 

99. Larkin v. Upton, supra; Iron 
Silver Min. Co. v. Murphy, 3 Fed. 
368, 373, 2 McCrary 121; Stevens vy. 
Williams, 23 F. Cas. No. 13,413, 1 
McCrary 480, 1 MorrMinR 4566; 
Duggan v. Davey, 4.Dak. 110, 26 NW 
887 [app dism 131 U. S.. 433, 9 SCt 
19%, Soule CO.e 20a KEM ery. Amy. 
etc., Cons. Min, Co., 9 Mont. 5438, 24 
P 200, 202 [rev on another point 152 
LOPE SE 922, 14 SCt 510, 38 L. ed. 419]; 
Jim Butler Tonopah Min, = Coueety. 
West End Cons. Min. Co., 89 Nev. 
MEET 158 P 876, 1 ALR 405 [quot 


cu 
{a] The juncture of two dipping 
limbs of a fissure vein must be 


deemed the apex of the yein. Jim 
Butler Tonopah Min. Co. v. West 
End Cons. Min. Co., 247 U. S. 450, 38 


SCt 574, 62 L. ed. 1207 [aff 39 Nev. 
375, 158 P 876, 1 ALR 405]. 
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often will eall for further particularity of descrip- 
tion.+ 

Essentials. The ‘‘apex’’ must be the top or termi- 
nal edge of the vein on the surface or the nearest 
point to the surface,? must be the top of the vein 
proper rather than of a spur or feeder,* and must 
be a point from which the vein has a dip as well 
as a strike or course. The side edge of a vein on 
the line of the dip is not its apex.® 

The highest point in a vein is the ascent along 
the line of its dip,® or downward course,’ and be- 
yond which the vein extends no further, so that it 
is the end, or, reversely, the beginning, of the vein.® 

Terms distinguished. The terms ‘‘top’’ or 
‘fapnex’’ and ‘‘outerop’’ have been treated as syn- 
onymous, but not under all circumstances.? The 
word ‘‘top,’’ while including ‘‘apex,’’ may also in- 
elude a succession of points, that is, a line, so that 
by the top of a vein would be meant the line con- 
necting a succession of such highest points or apices, 
thus forming an edge.t° The ‘‘outcrop’’ of a vein 
may be the ‘‘apex’’ thereof,'t but not necessarily 
so, as where the outcrop is merely an exposure of 
the edge of the vein along its dip.'” 

Question of fact. Whether in a given case there 
is an ‘‘apex’’ is generally a question of fact to be 
determined by the evidence.t? 

[§ 15] b. As Dependent on Form of Vein. Where 
the vein has a terminal edge, as the great majority 


1. Duggan v. Davey, 4 Dak. 110, 
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of veins do,'* the ‘‘apex’’ is the highest point where 
it is broken on its edge so as to appear to be the be- 
ginning or end of the vein;’® it involves the element 
of terminal edge, and downward course therefrom.?® 
Where, however, the vein is in the form of a single 
anticlinal fold, a terminal edge is not essential to an 
apex;** the crest of the vein is the apex in such a 
case.18 If the vein is in the form of a synclinal fold 
it has two apices.1® If the vein is horizontal it has 
a top, but not an ‘‘apex’’ in the strict sense of 
the word;° and if it is nearly horizontal, or varied 
by a series of anticlinal and synelinal rolls, a mere 
swell in the mineral matter which shows itself at 
or near the surface and then turns over and goes 
on down at a declination is not a true ‘‘apex,’’ as 
this term does not mean merely the highest point in 
a continuous succession of rolls or waves in the ele- 
vation and depression of mineral matter.? 

[§ 16] c. Formation of Apex. The word ‘‘apex’’ 
ordinarily designates a point,?? and so considered 
the ‘‘apex’’ of a vein is the summit thereof.?* 
However, it is not necessarily a point, but often is 
a line of great length,?* and it may be the whole 
surface of the upper edge of the vein, with all the 
width and length which that edge has, and from 
which the vein extends downward in the direction 
of the dip.?® 

[§ 17] 3. Bed or Seam.?é 
ing law ‘‘bed’’ and ‘‘seam’’ 


In geology and min- 
are used as equivalent 


ing statutes because it does not 


i: = are 
. ’ a 
7 . 


26 NW 887 [app dism 131 U. S. 433, 
9 SCt. 797, 33 Lo ed’ 217]s Stewart 
Min. Co.-v. Ontario: Min. Co., 23 Ida. 
(24) 182) P78. Pate 23% Ur S27350,' 35 
SCt 610, 59 L. ed. 989]; Jim Butler 
Tonopah Min. Co. v. West End Cons. 
Min. Co., 39 Nev. 375, 158 P 876.4 
ALR 405. 

2. Alameda’''Min. Co. v. Success 
Min. Co., 29 Ida. 618, 161 P 862; Stew- 
art Min. Co. v. Ontario Min. Co.,' 23 
Tday 724, 1382°0P W738i fatt 23:7 Gages. 
B50) Soest 610, 59 Ta ed. 989% 

3 Alameda Min. Co. v. -Success 
Min, Co., 29 Ida. 618, 161. Pys62; 
Stewart Min. Co. v. Ontario Min. Co., 
23 Ida, 724, 132 P 787 [aff 23% U.S. 
350, 35 SCt 610, 59 L. ed. 9891]. 

4 Alameda Min. Co. v. Success 
Min. Co.,.29 Ida. 618, 161.) 862; 
Stewart Min. Co. v. Ontario Min. Co., 
23 Ida. 724, 132 P 787 {aft 237) U.S. 
350; 35 SCt 610,59) Gs ed. 9899". Jim 
Butler Tonopah Min. Co. v, West End 
Cons. Min. Co., 39 Nev. 375, 158 P 
876, 1 ALR 405. 

[a] Another definition.—“The top 
or apex of any part of a vein is 
found by following the line of its 
dip up to the highest point at which 
vein matter exists in the fissure.” 
Definition by Chief Justice Beatty of 
Nevada [quot Duggan v. Davey, 4 
Dak. 110, 141, 26 NW 887 [app dism 
Stas S. 433, 9 SCt'797, 33 L. ed. 

5. Stewart Min. Co. v. Ontario 
Min, Co., 237 _U. S. 350, 858, 35 SCt 
610, 59 L. ed. 989 [aff 23 Ida 724, 132 
ATS Gilt 

6. “Dip” defined see infra § 27. 

7. “Downward course” defined see 
infra § 27. 

8. Duggan v. Davey, 4 Dak. 110, 
141, 26 NW 887 [app dism 131 U. S. 
ASS DISCt (gros ti.) eds. 21715 

9. Duggan v. Davey, supra. 

“QOutcrop” defined see infra § 83. 

10. Duggan v. Davey, 4 Dak. 110, 
141, 26 NW 887 [app dism 131 U. S. 
433, 9 SCt 797, 33-L. ed. 217]. 

11. Larkin Vv. Upton, 144 U. S. 19, 
23, 12 SCt 614, 36 L. ed. 330; Debney 
Veutles,-$3 Alaska 438, 451. “And see 
cases supra notes 97, 98. 

12. Iron Silver Min. Co. v. Elgin 
Mins sete. Co, LS MURS LOG EONS Ot 
1177, 30 L. ed. 98 ; Duggan v. Davey, 
4 Dak. 110, 143, 26 NW 887 [app dism 


Otel. 

13. Blue Bird Min. Co. v. Largey, 
49 Fed. 289; Iron Silver Min. Co. v. 
Murphy, 3 Fed. 368, 2 McCrary 121; 
Illinois Silver Min., ete, Co. v. Raff, 
t INEM, -33'6, 349s 5 44: 

14. Jim Butler Tonopah Min. Co. 
V.. “West-) Hinde ‘Cons. Min, Co. 339 
Nev. 375, 158° P 876, 1 ALR 405. 

15. Iron Silver Min. Co. v. Mur- 
phy, 3 Fed. 368, 373, 2 McCrary 121; 
Stevens v. Williams, 23 F. Cas. No. 


18,413, 1 McCrary 480, 489, 1 Morr 
MinR 566. 
16. Stewart Min. Co. v. Ontario 


Min, Col 237 JUS -S.7'35.0:"35 (SCtUV6G1 0, 
5901. Jed) 989 spath, 23 lidar W245i wsi2 2 
787]; Alameda Min. Co. v. Success 
Min. Co., 29 Ida. 618, 161 P 862. 

17. Jim Butler Tonopah Min. Co. 
v. West End Cons. Min. Co., 39 Nev. 
375, 158 P 876, 1 ALR 405. 

[a] “The words ‘terminal edge’ 
are not used in the Statute, nor have 
they been of universal use in defining 
an apex. The great majority of veins 
have terminal edges, and in all such 
cases the apex of the vein is its 
terminal edge. If veins in the form 
of a single anticlinal roll were the 
rule rather than the rare exception 

. a contention that a terminal 
edge was essential to an apex would 
be as rare as the character of the 
vein now in question.” Jim Butler 
Tonopah Min. Co. v. West End Cons. 
Min, Co., 39 Nev. 375, 394, 158 P 
876, 1 ALR 405. 

18 Jim Butler Tonopah Min. 

Co. v. West End Cons. Min. Co., 

Reasons for rule.—‘‘The only 
difference between a vein in the 
form of a single anticlinal fold and 
the ordinary fissure vein is that the 
former has a crest, the limbs of 
which dip in opposite directions, 
while the latter has a terminal edge 
and a dip in but one direction. But 
this distinction presents no difference 
such as would violate the purpose of 
the statute if the crest of the for- 
mer, like the terminal edge of the 
latter, should be held to constitute 
an apex. +. Can “it be said “with 
reason that a vein in the form of a 
Single anticlinal fold was not in- 
tended to be the subjeet of a loca- 
tion within the meaning of the min- 


possess a terminal edge? It is con- 
ceded that it is a vein or lode, and 
it is well settled that it is one. ‘All 
valuable mineral deposits ... are 
. .. free and open to exploration and 
purchase’ is the language of the 


statute. 4 
Ur Ss Comp. Stats: 1913, sec: 
The federal statutes clearly con- 
templated that the vein in question 
was subject to location, for it made 
no exclusions of veins of any par- 
ticular character. If a vein without 
an apex is not contemplated, and no 
provisions made for locating it, as 
the distinguished author says, then 
it follows as a necessary conclusion 
that the vein in controversy has an 
apex. If it has an apex, there is no 
other possible place for it to be than 
at the crest of the anticlinal fold.” 
Jim Butler Tonopah Min. Co. v. West 
End Cons. Min. Co., 39 Nev. 375, 395, 
158 P 876, 1 ALR 405. 

19. Jim Butler Tonopah Min. Co. 
v. West End Cons. Min. Co., supra. 

20. Jim Butler Tonopah Min. 
Cos sv West Eind. iCons, =iiin= Co. 


supra, 
21. Williams, 23 F. 
Nov. 13,413, ws McCrary “480, 1 
MorrMinR 566. 


Cas. 

22. Duggan v. Davey, 4 Dak. 110, 
141, 26 NW 887 [app dism 131 U. S. 
433, 9 SCt 797, 33 L. ed. 217]. 

23. Duggan v. Davey, supra 

24. Larkin v. poten 144 U.S. 19, 
23, 12 SCt 614, 36 L. ed. 330; Debney 
ViwlLlesirs Alaska 438, 451. 

25. Stewart Min. Co. v. Ontario 
Min. Cos)'237 U.S. 350.385) S@t 1610759 
L. ed. 989 bart 23 Ida. 724, 132 P 787); 
Alameda Min. Co. v. Success Min. 
Co. 29 das 61S. M6805, ElGis Vea rsGe. 
Costigan Min. L. [quot Jim Butler 
Tonopah Min. Co. v. West End Cons. 
Min. Co.,39--Nev. 375, 399, *158 “P 
876, 1 ALR 405]. 

{a] Similar definition.—‘‘The defi- 
nition of the apex of the vein, which 
is strongly supported by both rea- 
son and precedent, is that the apex is 
the top edge or surface of the vein 
along its strike, whether this be the 
outcrop or be _ blind.’ Debney v. 
Iles, 3 Alaska 438, 451. 

26. “Bed” defined generally see 
(Ory pi Ona 

“Stringer” defined see infra § 103. 


Stevens v. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


_ ok ie als ied saan . 


§§ 17-25] 


terms,?7 and mean a layer or stratum of rock?® or 
mineral.?° A ‘‘bed’’ or “seam’’ is synonymous with 
‘“vein,’’®° and is not merely a séction or piece of a 
vein.’ 


[§ 18] 4. Bradenhead. A device for piping gas 
away from an oil and gas well.?? 
[§ 19] 5. Casing-Head Gas.** Casing-head gas 


is nothing other than gas from an oil well;*4 a 
component of oil;*° a product of wet gas existing 
with oil, and not of dry gas.°° While it is a gas as 
ordinarily understood, it has a content called hydro- 
earbon, which content is also found in petroleum, 
as well as so-called dry gas.*" 

[§ 20] 6. Claimant.** <A ‘‘claimant’’ under the 
statutes relating to the location and acquisition of 
mining ‘claims®® includes anyone claiming in good 
faith to be the owner of the claim, although not an 
owner at law.*° 

[§ 21] 7. Claim Jumping. Locating on ground, 
within the staked boundaries of another claim ini- 
tiated prior thereto and thereby covering the work- 
ings of the prior locator, because the law governing 
the manner of making locations had not been com- 
plied with by the original locator, is known, in 
mining parlance, as ‘‘claim jumping.’’4 

[§ 22] 8. Collier.42 ‘‘Collier’’ as a noun is ‘‘one 
who works in a coal mine,’’** a coal merchant or 
dealer in coal.** 


oe 
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As a verb it is defined to be a digging of eoal.*® 
[§ 23] 9. Concentrator ; Concentration.*¢ In min- 

ing parlance, the term ‘‘concentrator’’ has no seien- 
tifie or technical meaning,*? but is a colloquial 
expression signifying a process for separating metal 
from the rock or dross in which it is found.*® It has 
been defined as a machine or device used to econcen- 
trate or separate ore,*? or as an apparatus by which 
mechanical concentration of ores is performed,°®® but 
it is not confined to a mechanical process. Ph, wiltsas 
rather a process of separation than of ‘‘concentra- 
tion,’’ although the latter is the name that has been 
given to it.°? 

[§ 24] 10. Course or Strike.** 
‘“strike’’ of a vein is its direction across the coun- 
try.6+ It is determined by a horizontal line drawn 
between the extremities of the vein at that depth 
at which it attains its greatest longitudinal extent,°° 
and not by its direction at any one point, where the 
vein is a crooked one.°® 

[§ 25] 11. Damp.°? A gaseous product formed in 
coal mines.®® 

“‘Black damp,’’ also called ‘‘choke damp’’>® from 
its extinguishing of flame and animal life,®° is ear- 
bonie acid gas and is not explosive in its natural 
state; it is composed of two parts of oxygen and 
one part of carbon.*t 

White damp is carbonie acid gas, is composed of 


The ‘‘eourse’’ or 


27. Chapman vy. Mill Creek Coal, 40. Field v. Tanner, 32 Colo. 278,| advancing along the vein, neither 
etc., Co., 54 W. Va. 198, 196, 46 SE} 75 P 916; Nesbitt v. Delamar’s Ne-| arising towards the surface of the 
262. vada Gold Min. Co., 24 Nev. 273, 52 P; ground nor descending, but going on 


28. Chapman v. Mill Creek Coal, 
ete., Co., Supra. 

[al Another definition.—-‘‘A bed or 
seam is some special member of a 
group of stratified rocks.” 20 Hals- 
bury L. Eng. p 502 par 1286. 

29. Chapman v. Mill Creek Coal, 


335-344, 


41. 


609, 538 P 178, 77 AmSR 807. 
Adverse claimants see 


Aces of mine” defined see infra 


Nelson v. Smith, 42 Nev. 302, 
317, 176 P 261, 178 P 625. 


a level with the plane of the earth’s 
surface.” King’ v. Amy, eétc., Cons. 
Min. Co., 9 Mont. 543, 566, 24 P 200 
[rev on other grounds 152 U. S. 222, 
14 SCt 510, 38 L. ed. 419]. 

55. Judge Beatty in Report of 
Pub. Land Commn. p 399 [quot Lind- 


infra §§ 


etc., Co., 54 W. Va. 198, 196, 46 SE 42. “Colliery” defined see 11 C. J.| ley Mines § 318]. 

262 (coal). p 1002 56. Alameda Min. Co. v. Success 
30.. Delaware, etc., R. Co. v. Glea- 43. Com. v. Brookwood Coal Co.,| Min. Co., 29 Ida. 618, 161 P 862. 

son, 159=Fed-383;' 385, 86 CCA 3831410 Pa. Dist. 253,°25' Pa. Co. 55, 56. 57. “Fire damp” defined see 25 C. 

{rev 151 Fed. 321, and certiorari den 44. Com. v. Brookwood Coal Co.,| J. p 1216. 

209" US.) S51 287 SCt 761.52 Li ed.:| supra ‘ 58. Webster New Int. D. 

922]; Chapman v. Mill Creek Coal, 45. Com. v. Brookwood Coal Co., 59. Webster New Int. D. tit Choke 

etc., Co., 54 W. Va. 193, 196, 46 SH| supra. Damp 

262. 46. See also “Ore-dressing” infra rat: Carbonic acid in a mine has 
{a] “Coal bed” is a ‘“‘bed”’ x § 81. been termed ‘‘choke damp.” Wells 

“vein” of coal. Delaware, etc., 47. Re McIntyre Porcupine Mines,|v. Sutherland Coal, etc., Co., 116 Va. 

Co. v. Gleason, 159 Fed. 383, 385, 86 Eta 49 Ont. 15520455217; 62 DomLR 1003, 1005, 83 SE 384. - 

CCA 383 [rev 151 Fed. 321, and cer-| 619. 60. Wells v. Sutherland Coal, ete., 


tiorari den 209 U. S. 551, 28 SCt 761, 48. 

62 L. ed. 922]. Ltd., 
“Wein” defined see infra §§ 43-51. 
31. Delaware, ete., R. Co. v. Glea- 

son, 159 Fed. 388, 385, 86 CCA 383 


supra. 


49. 


Re McIntyre Porcupine Mines, 


“Smelting” defined see infra § 99. 
New Standard D. [quot Re Mc- 
Intyre Porcupine Mines, Ltd., 


Co., supra. 

61. Riverton Coal Co. v. Shepherd, 
111 Til’ A, .i294)) 302) [aff 207 Tl, 1395, 
69 NE 921] (quoting definition of 


49 Ont.| mining expert). 


[rev._151 Fed. 321, and certiorari den|L. 214, 219, 62 DomLR 619]. [a] “Black damp” and “white 
209 ASL, 2ZOWSCEM6r,-b2) In.).ed. {a] Another definition.— “In min-|damp” distinguished.—‘‘The black 
922). ing, the name frequently given, espe-| damp is heavier than the white damp. 

32. Henderson vy. Magnolia Pet-| cially in the United States, to any| Black damp may be converted into 


roleum Co., 104 Kan. 653, 180 P 228. 
“Gias’? defined generally see 


“Natural gas” defined see infra § 
77. 

34. MusSsellem_ v. 
roleum Co., 107 Okl. 
526. 

“Gas which comes from an oil well 
passes through the casing, making its 
exit through the head of the casing, 
and from this it receives the desig- 
nation of ‘casinghead gas,’ which is 
no other than gas from an oil well.” 
Mussellem vy. Magnolia Petroleum Co., 
supra. 

35. Twin Hills Gasoline Co. v. 
Bradford Oil Corp., 264 Fed. 440, 441. 

36. Twin Hills Gasoline Co. v. 
Bradford Oil Corp., supra. 

{a] A gas producing well does 
not include one producing “casing 
head gas.” Twin Hills Gasoline 
Co. v. Bradford Oil Corp., 264 Fed. 
440. 

37. Mussellem_ v. 


Magnolia Pet- 
183,) 187, 231,)P 


Magnolia Pet- 


529. Cour 10% Oy. 183,231 PV526, 
§29. 

3s. “Claimant” defined generally 
Been CLT. 825. 


p 
39. See infra §§ 119-124. 


complicated form of machine used in 
ore-dressing, or in separating the 
particles of ore or metal from the 
gangue or rock with which they are 
associated.” Century D. [quot Re 
McIntyre Porcupine Mines, Ltd., 49 
Ont. L. 214, 219, 62 DomLR 619]. 

50. 2 Murray New Eng. D. [quot 
Re McIntyre Porcupine Mines, Ltd., 
supra]. 

51. Re McIntyre Porcupine Mines, 


the processes... de- 
signed to produce the same result— 
the separation of the valuable min- 
eral from the dross—and the con- 
centration that takes place is the 
concentration of this valuable min- 
eral by the separation of it from the 
dross.” Re McIntyre Porcupine Mines, 
Ltd., 49 Ont. L. 214, 217, 62 DomLR 


619. 
52. Re Mcintyre Porcupine Mines, 
Ltd., supra. 


53. “Course” defined generally see 
LSUC. FID: 67 8. 
54. King v. Amy, etc., Cons. Min. 
Co., 9 Mont. 548, 565, 24 P 200. 
[a] The miner “follows the strike 
lengthways of the 


when he works 
ivein on a level; that is, when he is 


white damp by the withdrawal of one 
part of oxygen, or by the adding of 
one part of carbon. When there is 
an, equal quantity of each in the air, 
white damp is produced, which is 
surely explosive. If there is black 
damp in a room, it could be converted 
into white damp by waste powder 
diffusing the coal dust into the air 
out of a room, which would add the 
carbon, and then a good supply of 
fresh air turned in on that would 
cause an explosion. Fire clay dtst 
would cut no figure in the explosfon, 
but the highly bituminous nature of 
the coal would furnish carbon to the 
black damp and cause an explosion 
and a good supply of fresh air, be- 
cause it would be converted then 
from a black damp to a white damp, 
having received its proportion of car- 
bon to make it so. A highly inflam- 
mable dust of any nature would 
aggravate such explosion and force 
it on and on, so that if met with 
other bodies properly mixed, it would 
continue an explosion throughout the 
mine.” Riverton Coal Co. v. Shep- 
herd, 111 Ill. A. 294, 302, 303 [aff 207 
Ill. 395, 69 NE 921] (quoting defini- 
tion of "mining expert). 

. 
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one part carbon and one part oxygen, and is com- 
bustible.®? 

[§ 26] 12. Dead or Sleeping Rent.°* ‘‘Dead’’ or 
‘“sleeping’’ rent is rent which must be paid under a 
mining lease whether the mine is worked or not;°* 
a minimum royalty provided for in the event of 
accidents or other insuperable contingencies. 

[§ 27] 13. Dip, Downward Course, or Course 
Downward*'—a. In General. The ‘‘dip’’ of a vein 
is the direction of the vein as it goes downward into 
the earth;°* it is synonymous with ‘‘downward 
course’’ or ‘course downward’’ of the vein;°* that 
is, the course of the vein from the surface toward 
the center of the earth.®® 

[§ 28] b. Angle of Dip; Inclination, Compass, and 
Practical Dip. The dip, in different veins, and some- 
times in the same vein, varies from a perpendicular 
to.the earth’s surface to an angle, perhaps, only a 
few degrees below the horizon,’® and although the 
true average dip of a vein is at right angles to the 
course or strike,! the angle of departure is imma- 
terial.’ 

Inclination dip. As to its inclination from a 
perpendicularsor a horizontal, as so many degrees 
from the perpendicular or from the horizontal, a dip 
is called an ‘‘inelination dip.’’* 

“Compass dip.’’ As to the direction of the vein, 
as it goes downward into the earth, from the strike 
or’ apex by the points of the compass, it is called 
a ‘compass dip.’’*4 
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‘‘Practical dip.’’ As to the portions of the vein 
successively encountered in going down and away 
from the apex, the dip is known as the ‘‘practical 
dip.’’*® If a vein is absolutely perpendicular to the 
plane of the earth’s surface, an occurrence rarely if 
ever encountered, it has no ‘‘inelination dip’’ or 
‘‘eompass dip,’’ but only a ‘‘practical dip.’’7° 

[§ 29] 14. Discovery.” ‘‘Discovery,’’ under the 
statutes relating to the location and acquisition of 
mining claims,’* means the acquirement of knowl- 
edge that a vein or lode exists within the limits of 
the claim sought to be loeated,® or in case of a 
placer claim that it is reasonably valuable for such 
mining.®° 

[§ 30] 15. Downcast. The compartment of the air 
shaft of a coal mine which is used to carry pure alr 
into the mine.*t 

[§ 31] 16. Driller. One engaged in boring or drill- 
ing for oil or gas.®? ! 

[§ 32] 17. Dump.%* The term ‘‘dump’’ is well 
and definitely known in mining phraseology and 
operations,** and is usually used by miners with a 
different meaning from that of ‘‘tailing pile.’’*? In 
its ordinary and natural meaning it is the dirt, 
gravel, rocks, and sand, which have been taken from 
the mine and piled up or collected in a heap on the 
surface of the ground, to be subsequently sluiced 
and cleaned up and the mineral extracted there- 
from.®° It has also been defined generally as: A pile 
of -ore or rock;§? a mass of ore, metal, sand, or 


[§§ 25-32 


62. Riverton Coal Co. v. Shepherd, 
supra (quoting definition of mining 
expert). i 

63. Rents and royalties generally 
see infra §§ 632-650. 

' McIntyre v. McIntyre Coal 
Cos 7105 EN. WY 264; 273,11 INE). 645; 
veconuyv., Vivaan, ct oe) 6h Chwri42 ay 
ERC 843; Wheatley v. Westminster 
Brymbo Coal Co.,-L. R. 9 Eq. 538, 17 
ERC 827. 

65. Robinson v. Kistler, 62 W. Va. 
489, 493, 59 SE 505. 

66. “Dip right’ see infra § 239. 

67. King v. Amy, etce., Cons. Min. 
Co., 9 Mont. 543, 565, 24 P 200 [rev 
on other grounds 152 U. S. 222, 14 
SCt 510, 38 L. ed. 419]. 

History of term.—The word 

“dip” is not used in the federal 
statutes relating to the location of 
mining claims. The expression there 
used is “course downward.” “Dip” is 
the miner’s word. King v. Amy, etc., 
Cons. Min. Co., 9 Mont. 543, 566, 24 P 
200 [rev on other grounds 152 U. S. 
222,,:14 SCt 510, 38 L. ed. 419]. 

68. Duggan v. Davey, 4 Dak. 110, 
26 NW 887, 901 [app dism 131 U. S. 
433, 9 SCt 797, 33 L. ed. 217]; Stewart 
Min. Co. v. Ontario Min. Co., 23 Ida. 
(24, 737, 132 P 787 [aff 237 U. S. 350, 
30) 5Ct' 610,/59 L. ed. 989]. 

[a] “ ‘Downward course’ 
‘course downward’ are used inter- 
changeably.” Stewart Min. Co. v. 
Ontario Min. Co., 23 Ida. 724, 737, 132 
PLS, Pate 23700. S.°350, 36 -SCt» 610, 
59 L. ed. 989]. 

' [b] “ ‘Dip’ and ‘depth’ are of the 
same origin,—‘dip’ is the direction 
and inclination towards the ‘depth’— 
and it is ‘throughout their depth’ 
that veins may be followed, and that 
is. surely their downward course.” 
Duggan v. Davey, 4 Dak. 110, 141, 26 


and 


NW 887 [app dism 131 U. S. 433, 9 
SCt (97i733Viwed.7217)9; 
69. Stewart Min. Co. v. Ontario 


Min. Co., 23 Ida. 724, 788, 132 P 787 
[aff '\237 Ul S. 350, B5-SCt 610, 59: 1. 
ed. 989]. 

70. King v. Amy, etc., Cons. Min. 
Co., 9 Mont. 548, 565, 24 P 200 [rev 
on other grounds 152 U.S. 222, 14 SCt 
510, 38 L. ed. 419]. 

“Sometimes it may happen that the 
‘downward course’ of a vein will be 


perpendicular and the vein will form 
a vertical plant, but, as a rule, there 
is a deflection in the downward course 
of these mineral veins from the per- 
pendicular, and we eall this their 
dip.” Stewart Min. Co. v. Ontario 
Min. Co. 23 aidaspi246 W388) dseeP T8y 
{aff 237 U. S, 360, 35 SCt 610, 59 L. 
ed. 989], 

71. Gilpin v. Sierra Nevada Cons. 
Min. Co., 2 Ida. (Hasb.) 696, 718, 23 
P 547, 1014. 

“The dip of a vein... is at right 
angles to its strike; or, in other 
words, if a vein is cut by a vertical 
plane at right angles to its course, 
the line of section will be the line of 
its dip.” Judge Beatty in Report of 
Pub, Land Commn. p 399 [quot 1 
Lindley Mines § 318]. 

72. Leadville Co. v. Fitzgerald, 15 
Fr. Cas. No. 8,158, 4 MorrMinR 3880; 
Stevens v. Williams, 23 F. Cas. No. 
13,414, 1 MorrMinR 557. 

73. King v. Amy, etc., Cons. Min. 
Co., 9 Mont. 543, 565, 24 P 200 [rev 
on other grounds 152 U. S. 222, 14 
SCt 510, 38 L. ed. 419]. 

74. King v. Amy, ete., Cons. Min. 
Co., supra. 

75. King v. Amy, etc., Cons. Min, 
Co., supra. 

[a] “The miner follows the dip 
when he works downward, leaving 
the apex further from and above him 
at each advance.” King av, 9 Amy, 
ete., Cons. Min. Co., 9 Mont. 543, 
566, 24 P 200 [rev on other grounds 


ere S222, 14 SCt, oL0: Sse iuoar 
419]. 
76. King v. Amy, etc., Cons. Min. 


Co., supra. 

77. Discovery generally see Dis- 
covery 18'C. J. p 1054. 

Discovery shaft see infra § 183. 


78. See infra §§ 174-184. 

79. See infra § 177. 

80. See infra § 177. 

81. Coal Run Coal Co. v, Jones, 
LOT AY 6865, '866 [rev- on! other 
grounds 127 Ill. 379, 8 NE 865, 20 
NE 89]. 
sk oa course” defined see supra 

82. Kreps v. Brady, 37 Okl. 754, 


133 P 216, 217, 47 LRANS 106; Bar- 
ton v. Wichita River Oil Co., (Tex. 
Civ. A.) 187 SW 1048, 1047. 


[al Statement of driller’s duties 
or functions.—xXreps v. Brady, 37 
Okl. 754, 183 P 216, 47 LRANS 
106. 

83. Defined generally as a verb 
see 19 C. J. p 836. 

84. Nordstrom y. Sivertsen-John- 
sen Min., etc., Co., 5 Alaska 204, 208. 

85. Donaldson Vv. Henning, 4 
Alaska 642, 655. 

“pailings” or ‘tailing pile” defined 
see infra § 106. 


86. Nordstrom v. Sivertsen-John- 
a Min., ete, Co, 5 Alaska 204, 

8. 

{a]. Similar definition—‘“The pile 


or mass of gold-bearing earth or 
gravel hoisted from a mine, prior to 
the time that it has been washed and 
the gold and gold dust extracted 
therefrom.” Donaldson vy. Henning, 
4 Alaska 642, 655. 

{b] As used in a statute relating 
to laborers’ liens thereon (1) ‘“‘the 
term ‘dump or mass’... has a dis- 
tinct and well-defined meaning, and 
when the lawmakers wrote into the 
statute that a certain class of per- 
sons shall have a lien on the dump 
or mass of mineral-bearing sands, 
they meant the mineral-bearing sands 
piled up or collected into an aggre- 
gate heap or body, and not the 
mineral-bearing sands or dirt that 
has been only loosened or broken 
up, but not piled up on the surface 
of the ground in some place, so as 
to constitute a well-defined body of 
mineral or other matter easily and 
readily observable, set apart and 
separated from the native earth, and 
particularly distinguished from the 
mere loosened, broken, or dug-up, or 
thawed-out, earth. The relation that 
the dump’ bears to the mineral dirt 
that has not been put into a dump 
may be likened to or illustrated by 
a manure pile and the _ scattered 
manure, or to a stack of hay and 
the hay that has been cut or mown, 
but not yet put into a stack.’’ Nord- 
strom v. Sivertsen-Johnsen Min., etc., 
Co., 5 Alaska 204, 208. (2) Property 


and interests subject to lien gener-. 


ally see infra IV, D. 

87. Webster Int. D. [quot Nord- 
strom. v. Sivertsen-Johnsen Min., 
etc., Co., 5 Alaska 204, 208]. 


% For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


" 


. 


§§ 32-39] MINES AND 
water ;*° a pile of refuse rock ‘around the mouth of 
a shaft or adit level.*® It is also referred to as a 
place of deposit.®° 

[§ 33] 18. End Lines and Side Lines.®! The ‘‘end 
lines’’ of a mining claim, within the meaning of the 
statutes regulating the location and acquisition of 
such claims,®? are those which are crosswise of the 
general course of the vein on the surface.®* The 
‘*side lines’’ are those which measure the extent of 
the claim upon each side of the middle of the vein at 
the surface,®* and the width of the claim, when that 
is the only question involved, is the distance be- 
tween the side lines.°®> The end lines, however, are 
not necessarily those which appear as end lines in 
the original plat of a claim.®® If the mining claim 
as located crosses the course of a lode or vein, in- 
stead of being along its course, the end lines are 
those which measure the width of the claim as it 
crosses the lode or vein;®* in other words the side 
lines of the plat become the end lines of the claim, 
and the end lines of the plat become the side lines 
of the claim.®® 

[§ 34] 19. Entry; Drift Entry.°® An ‘‘entry”’ 
is a place in a coal mine used by the miners and 
other workmen generally in going to and from their 
work, and through which coal is hauled from the 
necks of the rooms to the foot of the shaft.t 

Drift entry.2. A passageway for miners in going 
in and out of the mine and in getting from one room 
to another ;* also sometimes used as a place for car 
tracks.* 

[§ 35] 20. Escape Way. A passageway leading 
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which miners in the mine may escape to the out- 
side.® 

[§ 36] 21. Fault. An interruption in the con- 
tinuity of the mineral deposit caused by displace- 
ments in the formation or by a pinching: together 
of the overlying and underlying rock strata.® 

[§ 37] 22. Fissure? The boundaries of a lode 
constitute a ‘‘fissure.’’§ 

[§ 38] 23. Grubstake.® ‘‘Grubstake’’ is a term 
colloquially applied to a prospecting contract.1° A 
‘‘orubstake’’ contract is a peculiar and novel char- 
acter of contract, common in the early mining his- 
tory, where two parties enter into a common venture, 
one furnishing. the grub and the other the labor, in 
prospecting for valuable mining properties. In its 
usual scope it is simply a common venture or contract 
by the terms of which one party called the ‘‘outfit- 
ter’’ is to furnish the necessary provisions, tools, 
powder, and other supplies, and the other party, 
called the ‘‘prospector,’’ agrees to prospect and lo- 
cate mineral lands, and do the work necessary to 
the location of mining claims thereon, the interest 
thus acquired in the property to be held jointly by 
the parties in the proportion fixed by the agree- 
ment.?? 

Compared with partnership. ‘‘Grubstake’’ con- 
tracts have been called ‘‘prospecting partner- 
ships,’’'® and are said to partake of the character 
of qualified partnerships;'* but unless the agree- 
ment goes beyond the mere furnishing of supplies 
in consideration of a participation in the discoveries 
no partnership exists.?° 


from the inside to the outside of a mine, through [§ 39] 24. In Place. The words “in place,”’ 
88. Webster Int. D. [quot Nord-| Smelting, ete.. Co. v. Lone Pine-Sur-| Co., 134 Iowa 594, 112 NW 89, 90. 
strom v. Sivertsen-Johnsen Min.,| prise Cons. Mines Co., 271 Fed. 105} See Stewart Min. Co. v. Ontario Min.’ 
etc., Co., supra]. [aff 278 Fed 719]; Last Chance Min.|Co., 23 Ida. 724, 734, 132 P 787 [aff 
89. Century D. [quot Nordstrom]Co. v. Bunker Hill, ete, Min., etc.,| 237 U. S. 350, 35 SCt 610, 59 L. ed. 
y. Sivertsen-Johnsen Min., ete, Co.,| Co., 131 Fed. 579, 66 CCA 299; New] 989] (using, but not expressly defin-' 
supra Dunderberg Min. Co. v. Old, 79 Fed.| ing, the term “fault’’). 


al. 
haaity defined see 1 C. J. p 1194. 598, 25 CCA 116. 


90. Nordstrom v. Sivertsen-John- 


sen Min., etc.,.Co., 5 Alaska 204, 208.| Way up Min. Co., 
onan “Tine of tunnel” see infra §| 25 P 79 


92. See infra §§ 193, 204-215. O’Donnell, 3 Cal. 
93. Silver King Coalition Mines 


Goviye Conkling, Miny Co (256) U2, Ss) Cou. 


Ariz.—Tombstone Mill, 


Cal. eer tiiorh err an i. ‘Co. v. 
Colo.—Argonaut “Cons. 
Turner, 23 Colo. 400, 48 P 685, 


7. Cross references: 


ete., Co. v.]| “Crevice” defined see 15°C. J. p 1453. 
1 Ariz. 426, 462, Ray defined generally see 26 C. 
39) 


“Wissure vein” defined see infra § 49. 
382, 85 P 932. 8. Iron Silver Min. Co. v. Chees- 
Min., etc.,|;\man, 8, Fed... 297, 2. McCrary ~ 19%; 
Noyes v. Clifford, 37 Mont. 138, 94 P 


18, 41 SCt 426, 65 L. ed. 811; King v.|58 AmSR 245. 842, 847. 
Amy, etc., Cons. Min. Go., 152 U.S. Mont.—King v. Amy, etc., Cons. 9. Joint adventures eaves see 
222, 228, 14 SCt 510, 38 L.-ed. 419;| Min. Co., 9 Mont. 548, 566, 24 P 200] Joint Adventures 33 C. p 938 


Argentine Min. Co. v. Terrible Min. 
Co., 122 U. S. 478, 486, 7 SCt 1356, 30 
L. ed. 1140; Flagstaff Silver Min. Co. 
v. Tarbet, 98 U. S. 463, 468, 25. L. ed. 
253; Northport Smelting, etc., Co. v. 


[a] 


the side 


[rev on other grounds 152 U. S. 222, 
14 SCt 510, 38 L. ed. 419]. 

“If the lode runs more nearly 
parallel with the end lines than with 
lines as 


10. Hartney Vv. Gosling, 10 
anes 346, 361, 68 P 1118, 98 AmSR 
11. Berry v. Woodburn, 107 Cal. 


marked on_ the OU 512, 40 P 802. 


_Lone Pine-Surprise Cons. Mines Co.,| ground as such, then the end lines 12. Ca al.—Berry Vv. Woodburn, 
271. Fed. 105 [aff 278 Fed. 719];|of the location must be considered | supra. 
Davis v. Shepherd, 81 Colo. 141, 146,| by the courts as the side lines meant Colo.—Meylette v. Brennan, 20 
V2 PB bv. by the statute.” Consolidated Wyom-| Colo. 242, 38 P 75. 

94. King v. Amy, etc., Cons. Min.|ing Gold Min. Co. v. Champion Min. Nev.—Costello v. Scott, 30 Nev. 
Co., 152 U.S. 222, 228, 14 SCt 510, 38|Co., 63 Fed. 540, 549. CABS Ra Sa UO) bes BA 
Taned: 419; Argentine Min. Co. v. [b] “If the lode runs more nearly Wash.—Mattocks v. Great Northern 
Terrible Min. Co., 122 U. S. 478, 485,| parallel with the side lines than the] R. Co., 94 Wash. 44, 162 P19, 22. 


7 SCt 1356, 30 L. ed. 1140; Davis Vv. 
Shepherd, 31 Colo. 141, 146, 72 P 57. 

95. Davis v. Shepherd, supra. 

96. See cases infra note 98. 

97. Argentine Min. Co. v. Terrible 
Min, (Co. 8122) 07S.) 478, ) 485, 7% (SCt 
1356, 30 L. ed. 1140. And see cases 
infra note 98. 

98. U. S.—Walrath v. Champion 
Mine Commi aise. cose 1s SCL. 909) 
914, 438 L. ed. 170; Del Monte Min., 
etc., Co. v.-Last Chance Min., etc., 
Co MAUS: 55, U8 sSCtys96 "438. Tit 
ed. 72; Last Chance Min, Co. v. Tyler 


Min. Co., 157 U. S. 683, 687, 15 SCt 
733, 39 Lived. 859; King v. Amy, etc., 
Cons. Minj Cox, 152, UiS. 222," 228. 


14 SCt 510, 38 L. ed. 419; Argentine 
Min. Co. y. Terrible Min. Co., 122 U. 
S) 28 S486 ees Cte1356...300- ed: 
Iron Silver Min. Co. v. Elgin 
Btc,, Cor its. U. S:.L96,, 6 (Ser 
1184, 30 L. ed. 98; Flagstaff 
Silver Min. Co. y. Tarbet, 98 U. S. 
463, 467, 25 L. ed. 258; Northport 


end lines, then the end lines as 
marked on the ground are considered 
by the courts as the end lines of the 
location.” Consolidated Wyoming 
Gold Min. Co. v. Champion Min. Co., 
63 Fed. 540, 549. 

{c] The importance of this dis- 
tinction will be noted hereafter in 
treating extralateral rights. See 
infra §§ 246, 247. 

99. “Entrv” defined generally see 
20, Ce da aad. 

1. Ricardo v. Central Coal, 
Co., 100 Kan. 95, 163 P 641, 643. 

2. See also “Adit” 1 C. J. p 1194, 

8. Robinson v. Maryland Coal, etc., 
Co., 196 Ala. 604, 607, 72 S 161. 

4. Robinson v. Maryland Coal, etc., 
Co., supra. 

5. Roberts v. Tennessee Coal, etc., 
Co., 255 Fed. 469, 471; 166 CCA 545. 
To same effect ‘Robinson v. Mary 


etc., 


dend, Cot, etc., Co., 196 Ala. 604, 79 
Ss ; 
6. Wilson v. Big Joe Block Coal 


WwW yo.—Hartney Vv. Gosling, 10 Wyo. 
346, 361, 68 P 1118, 98 AmSR 1005. 

[al Similar definition.—“‘An agree- 
ment between two or more persons: 
to locate ‘mines upon the public 
domain by their joint aid, effort, 
labor, or expense, whereby each is 
to acquire, by virtue of the act of 
location, such an interest in the mine 
as is agreed on in the contract.” 
Elliott v, Elliott, 8 Alaska 352, 365; 
Marks v. Gates, 2 Alaska 519, 523. 

13. Boucher v. Mulverhill, 1 Mont. 
306; Costello v. Scott, 30 Nev. 43, 93 
Sop tek ee toe 

Pro osnecting NEPAD generally 
see infra IV, C 


14. Berry v. Woodburn, 107 Cal. 
504, 512, 40 P 802; Costello v. Scott, 
30 Nev. ASSIS PUL 9S eee 

Qualified’ partnerships generally see 
Partnership [30 Cyc 751 et seq]. 

15. Hendricks v. Morgan, 167 Fed. 
106, 92 CCA. 558; Costello v. Scott, 30 
Nev. 438, 938 P 1, 7, 94 P 222. 
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used in the mining laws as descriptive of the ‘‘veins 
or lodes of quartz or other work in place,’’ ete., 
upon which mining claims may be taken out,!® mean 
the general body of the country in a particular 
locality, which has not been affected by the action 
of the elements, and which may be said to, remain 
in its natural, original state and condition, as dis- 
tinguished from the superficial mass lying above it,'” 
such as alluvium, detritus, or débris.1* It is what 
miners call the ‘‘country,’’!® or -the ‘‘country 
rock,’’?° and a vein or lode is ‘‘in place,’’ within 
the meaning of the mining laws, when it is inclosed 
in the general mass of this rock.” It is not enough 
that the vein or lode is on top of a fixed or immoy- 
able rock, but there must be a hanging, as well as 
a foot, wall.22 

“Rock in place’’ does not necessarily mean hard 
rock or quartz rock in the sense that it should be 
free from breaks, seams, or gashes;*° it rather 
means the solid substance of which the particular 
mountain or locality is constituted,?4 any combina- 
tion of rock, broken up, mixed up with minerals and 
other things.2> It includes any mineral matter 
which is fixed solid and immovable,”® regardless of 
where it was originally formed or deposited.?* 

Petroleum and natural gas are ‘‘in place’’ so long 


as they are confined in the strata where they are 
16. See infra § 169. Tunnel Co., 21 
17. Duffield v. San Francisco| 642. 

Chemical Co., 205 Fed. 480, 484, 123 26. 

CCA 548; Stevens v. Williams, 23 F. 


Cas. No. 138,414, 1 MorrMinR 557; 


Myers v. Lloyd, 4 Alaska 263, 267. 27. Duffield 
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Nev. 


Myers v. Lloyd, 4 Alaska 263, 
267; Jones v. Prospect Mountain Tun- 
nel Co., 21 Nev. 339, 31 P 642, 645. 


[§§ 39-43 


found.*8 : 

[§ 40] 25. In Sight. ‘Tn sight,’’ as used in rela- 
tion to ore body means ore-bearing rock so separated 
and blocked off by being worked around on two or 
more sides that it is subject to examination and 
measurement.”? 

[§ 41] 26. Intralimital, and Extralimital or Ex- 
tralateral. ‘‘Intralimital,’’ ‘‘extralimital,’’ or “ex- 
tralateral’’ are terms limiting the extent of property 
rights conferred by a lode location.*®  ‘‘Intra- 
limital’’ embraces all within its boundaries down 
to the center of the earth.3+ ‘‘Extralimital’’ 
‘‘extralateral,’? while depending for its existence 
upon something within such boundaries, may never- 
theless be exercised, under certain conditions, be- 
yond those boundaries.*? 

[§ 42] 27. Location.*? The word ‘‘location’’ as 
used in mining law refers to the act of appropriat- 
ing a parcel of land which constitutes a mining 
claim, according to certain established rules;°* and 
also means a piece of land including the vein, suffi- 
ciently marked on the ground so that its boundaries 

2an be readily traced, °° and in some respects it is 
synonymous with ‘‘mining claim,’’*° and in the lat- 
ter sense it includes a mill site. ’ar 

[§ 43] 28. Lode, Vein, or Ledge**—a. Synonymy 
of Terms. The words ‘ ‘vein,”? ‘“lode,’’ and “‘ledge’’ 


839, 852, 31 P| McDougall, 25 Mont. 258, 266, 64 P 
669, 87 AmSR 395; Terr. v. Mackey, 
8 Mont. 168, 173. 19 P 395; Garfield 
Min., etc., Co. v. Hammer, 6 Mont. 58, 
59, 8 P 153; Silver Bow Min., etc., 


San Francisco] Co. v. Clark, 5 Mont...378, 414,555P 


18. Stevens v. Williams, 23 F.| Chemical Co., 205 Fed. 480, 485, 123] 570. 
Cas. No. 13,414, 1 MorrMinR 557, 566;| CCA 548; Jones v. Prospect Moun- [a] Similar definitions.—(1) ‘‘The 
Ambergris Min. Co. v. Day, 12 Ida.| tain Tunnel Co., 21 Nev. 339, 31 Pj|act or series of acts by which the 
108, 85 P 109, 115. 642, 645. right of exclusive possession of min- 
[a] “Rock in place” on which “Tt is not important to inquire]}eral veins and the surface of min- 
quartz mining claims are located| how the mineral deposit had its] eral lands is_ vested in the locator.” 


means something more permanent 
than mere shale, slide rock, or 
débris. Ambergris Min. Co. vy. Day, 
12 Ida, 108, 85 Pi109, 115. 

Cross references: 
“Alluvium”’ defined see 2 C. J. p 

1159 note 56 [a]. 
“Débrig” defined see 17 C. J. p 1371. 
“Detritus” defined see 18 C. J. p 10380. 

19. “Country” defined see 15 C. 
Jean) 6T1, 
. “Country rock” defined see 15 
(OF Tam cal ia7 ile 

21. Iron Silver Min. Co. v. Chees- 
man, 116 U. S. 529, 537, 6 SCt 481, 29 
L. ed. 712; Duffield v. San Francisco 
Chemical Co., 205 Fed. 480, 484, 123 
CCA 548) "Tron Silver” Mins Con py; 
Cheesman, 8 Fed. 297, 301, 2 McCrary 
191; Leadville Co. v. Fitzgerald, 15 
F. Cas. No, 8,158, 4 MorrMinR 380; 
Stevens v. Williams, 23 F. Cas. Nos. 
13,414, 18,413, 1 McCrary 480, 486, 1 
MorrMinR 557, 566; Williams v. Gib- 
son, 84 Ala. 228, 4 S 350, 352, 5 AmSR 
3868; Jones v. Prospect Mountain 
Appnet Co,, 2 Nevin. (8895, 852,, 312 P 


{a] Mlustration.—A deposit of 
calcium phospnhate lying in veins or 
beds of various thickness, having a 
dip and strike, between solid and 
clearly defined walls of limestone, is 
a vein or lode of rock ‘‘in place,” 
Duffield v. San Francisco Chemical 
Co., 205 Fed. 480, 128 CCA 548. 

[b] Ore or mineral is not “in 
place” where the mass overlying it 
is mere drift or loose deposit. Tabor 
Va (Dexler; 23°. Cas) Nov £3,7235.09 
MorrMinR 614. 
Leadville Co. v. 


Fitzgerald, 
Cas. No. 8,158, 


4 MorrMinR 
Myers v. Lloyd, 4 Alaska 263, 


Myers v. Lloyd, supra. 

Stevens v. Williams, 23 F. Cas. 
No. 13,413, 1 McCrary 480, 1 Morr 
MinR 566; Myers v. Lloyd, 4 Alaska 
263, 265; Jones v. Prospect Mountain 


origin, whether mineralized waters 
have ascended from below through 
fissures in the rock, and have depos- 
ited their solutions therein, or the 
deposit has been washed into the 
fissures by the elements, or brought 
from a distance as alluvium. The 
mining locator is not required to 
know the manner in which a mineral 
deposit had its origin.” Duffield v. 
San Francisco Chemical Co., supra. 

28. Williamson v. Jones, 39 W. 
Va. 231, 19 SE 486, 25 LRA 222; 
Wood County Petroleum Co, v. West 
Virginia Transp. Co., 28 W. Va. 210, 
57 AmR 659. 

29. Mudsill Min. Co. v. Watrous, 
61 Fed. 1638, 167, 9 CCA 415. 

30. Jefferson Min. Co. v. Anchoria- 
Leland Min., etc., Co., 32 Colo. 176, 
U3 pe TOON $64 LAs 92o ert 
Lindley Mines (2d ed) § 549]. 

31. Jefferson Min. Co. v. Anchoria- 
Leland Min., etc., ‘Co., supra: [cit 
Lindley Mines (2d ed) § 549]. 

32. Jefferson Min. Co. v. Anchoria- 
Leland - Min.) petct) ‘Co,,, Jsupray elt 
Lindley Mines (2d ed) § 549]. 

“Extralateral right” defined see in- 
fra § 239. 

33. Cross references: 
“Location certificate” 

216-232. 

Relocation see infra §§ 805-314. 
Requisites and validity of location 
proceedings see infra §§ 159-232. 
34. Creede, etc., Min., etc., Co. v. 
Uinta Tunnel Min., etc., Co., 196 U. S. 


see infra §§ 


337, 25 SCt 266, 270, 49. L.. ed. 501; 
Del Monte Min., etc., Co. v. Last 
Chance Min,, etce.,.Co., 171 U. S. 55, 


74, 18 SCt 895, 43 L. ed. 
Smelting, ete., Co. v. Kemp, 104 U. 
S. 636, 649, 26 lL. ed. 875; Belk+ vy. 
Meagher, 104 U. S. 279, 284, 26 L. ed. 
735; Lockhard v. Asher Lumber Co., 
123 Fed. 480, 493 [rev on other 
grounds 131 Fed. 689, 65 CCA 517]; 
McFeters vy. Pierson, 15 Colo. 201, 203, 
24 P 1076, 22 AmSR 388; Poire v. 
Wells, 6 Colo. 406, 412; McKay Wie 


72; St. Louis 


Creede, etc., Min., etc., Co. v. .Uinta 
Tunnel Min. ate. Cor 196 Us se. aot 
346, 25 SCt 226, 49 L. ed. 501, (2) 


“The act or series of acts whereby 
the boundaries of the claim are 
marked.” Cole v. Ralph, 252 U. S. 
286, 296, 40 SCt 321, 64 L. ed. 567 
prey. 4249" Med 81 -V6n CCA TSe1. aGe) 
“The initial steps taken by the loca- 
tor to indicate the place and extent 
of the surface which he desires to 
acquire.”” Del Monte Min.,, 
v. Last Chance Min., etc., = 
S. 55, 74, 18 SCt 895, 902. 43 L. ed. 72. 

[b] A “lode location” is a location 
of mineral-bearing rock in place in 
a fissure in rock in the manner pre- 
scribed by the act of congress. Webb 
v. American Asphaltum Min. Co., 157 
Fed. 208, 204, 84 CCA 651. 

_[c], “A placer location is the loca- 
tion in accordance with those acts 
[of Congress] of a tract of land for 
the mineral bearing or other valuable 
deposits upon or within it that are 
not found in lodes or, veins in rock 
in place.” Webb v. American As- 
phaltum Min. Co., 157 Fed. 2038, 204, 
84 CCA 651. 

35. Walrath v. Champion Min. 
Co., 68 Fed. 552, 556; Gleeson v. Mar- 
tin White Min. Co., ‘13 Nev. 442, 456. 

fa] including surface and vein.— 
“Location,” as used in the acts of 
1866 and 1872, relating to mining 
claims, and providing that mining 
locations should be along the lode 
lengthwise, refars to the surface 
ground as well as to the vein or lode. 
Walrath v. Champion Min. Co., 63 
Fed. 552, 556. 

36. See infra § 67. 

87. Cleary v. Skiffich, 28 Rasole: 362, 
867, 65 P 59, 89 AmSR 207 

38. Cross references: 

“Crevice”’ defined See lb. Ca J. pui453. 

“Cross veins” defined see infra § 257. 

“Fissure” defined see supra § 37. 

“In place” defined see supra § 39. 

“Known lode or vein’ defined see in- 
fra § 356 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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§§ 43-44] 


are generally used as synonymous terms, in the com- 
mon parlance of miners, in the laws of congress, 
and in the decisions of courts in mining states and 
territories;°° and the words ‘‘vein,’’ ‘‘bed,’’ and 
‘‘seam,’’ are also used as equivalent terms.*? A 
‘“lode,’’ however, may and often does contain more 
than one vein.*t 

[§ 44] b. Difficulty of Definition; Controlling 
Elements. The terms ‘‘vein,’’ ‘‘lode,’’ or ‘‘ledge’’ 
are used to represent a thing of so many and so 
varied characteristics*? that their exact meaning, as 
understood and used in the mining statutes, is diffi- 
cult to define.4? Different definitions that have been 
given vary according to the peculiar character and 
formation of the ore deposits or vein matter, and 
of the country rock, in the particular district,** 
with the result that some definitions have been 
given in some of the states that are not deemed 
applicable to the conditions and surroundings of 
mining districts in other states, or in other districts 
in the same state.t® In any event these terms are 
not susceptible of an arbitrary definition applicable 

so. U.S. v. Iron Silver Min. Co., 
128 -U. S. 673, '9 SCt 195, 32) lu. ed. 
571; Cheesman vy. Shreeve, 40 Fed. 
787, 792 [writ of error dism 17 SCt 
998 mem, 41 L. ed. 1177 mem]; Iron 
Silver Min. Co. v. Cheesman, 8 Fed. 


297, 301, 2 McCrary 191; Eureka Cons. 
Min, Co. vy. Richmond Min. Co., 8 F.]| P 648 


mem, 41 L. 


69 SW 572, 
Cone? U2 Colo. 
AmSR 92; 
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787 [writ-of error dism 17 SCt 998 
ed. 1177 mem]; 
Zine, ete., Co. v. Crump, 70 Ark. Bee 
91 AmSR 87; 
473, 
Grand Cent. Min. Co. 
Mammoth Min. Co., 
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to every case,#® nor is it important to define their 
meaning in a manner that may be accepted in all 
cases.*” The definition must be controlled in a meas- 
ure, at least, by the conditions of locality and 
deposit.48 

As defined by geologists and miners. 
tion of a “lode’’ as given by geologists is a fissure 
in the earth’s crust filled with mineral matter, or 
more accurately, aggregations of mineral matter 
containing ores in fissures.42 But miners used the 
term before geologists attempted to give it a defini- 
tion,” and as used by miners, the term ‘‘lode’’ or 

‘‘vein’’ means that formation, or defined body of 
ore or mineral, by which the miner can be led or 
guided in finding such ore or mineral,®+ and it is 
such lodes and veins that are contemplated by the 
mining statutes.>? 

Question of fact. Whether a particular ‘‘vein,’’ 
*“lode,’’ or ‘‘ledge’’ is such a one as is referred to 
in the act of congress is a question of fact,®? and 
upon this question miners themselves must be ealled 
in, and what is their understanding of the meaning 


The defini- 


rocks and strata made by some force 
of nature, in which the mineral is 
deposited, would seem to be essential 
to a lode in the judgment of geolo- 
gists. But, to the practical miner, 
the fissure and its walls are only of 
importance as indicating the boun- 
daries within which he may look for 


Buffalo 


Beals 
62 P 948, 83 


Vv. 
29 Utah 490, 83 


Cas. No. 4,548,-4 Sawy. 302, 311, 9 49. Waterloo Min. Co. v. Doe, 82|and reasonably expect to find the 
MorrMinR 578 [aff 103 U. S. 839, 26] Fed. 45, 27 CCA 50; Cheesman ee ore he seeks. A continuous body of 
L. ed. 557]; Synnott v. Shaughnessy.| Shreeve, 40 Hed. 787, 792 [writ mineralized rock lying within any 


2 Ida. (Hasb.) 122, 127, 7 P 82 [aff 130 


error dism 17 SCt 998 mem, 41 L. aa. 


other well-defined boundaries on the 


U.S. 572, 9 SCt 609, 32 Li. ed. 1038]; 
Noyes v. Clifford, 37 Mont. 138, 94 P 
842; Hayes v. Lavagnino, 17 Utah 
185, 53 P1029, 1032. 

49. See supra § 17. 

41. U.S. v. Iron Silver Min. Co., 
HISMUES. 673509) SSEUL95; 198, 132k. 
ed. 571. 

42. Grand Cent. Min. Co. v. Mam- 
moth Min. Co., 29 Utah 490, 574, 83 
P 648. 

43. Iron Silver Min. Co. v. Chees- 
man, 116 U.S. 529, 530, 6 SCt 481, 29 
L. ed. 712; San Francisco Chemical 
Co. v. Duffield, 201 Fed. 830, 835, 120 
CCA 160; Cheesman v. Shreeve, 40 
Fed. 787, 792 [writ of error dism 17 
Sct 998 mem, 41 L. ed. 1177 mem]: 
Eureka Cons. Min. Co. v, Richmond 
Min. Co., 8 F. Cas. No. 4,548, 4 Sawy. 
2025 9: MorrMinR 578 [aft 103 U. S. 
839, 26 L. ed. 557]; Grand Cent. Min. 
Co. v. Mammonth ‘Min. Co., 29 Utah 
490, 574, 83 P 648. 

. Book v, Justice Min. Co., 58 
Fed. 106, 121; Beals v. Cone, 27 Colo. 
473, 485, 62 Pp 948, 88 AmSR 92 [aff 
188 U. S. 184, 23 ‘Sct 275, 47 IL. ed. 
435 

an Book v. Justice Min. Co., 58 
Fed. 106, 121. 

46. Iron Silver Min. Co. v. Chees- 
man, 116 U; S.. 529, 5383, 6 SCt 481, 29 
i. ed) 712; Utah, Cons. iMin.! (Cok. v. 
Utah Apex Min. Co., 285 Fed. 249 
[certiorari den 261 U. S. 617, 43 SCt 
S626 1 wlan ed) HS2elle a Cheesman fv. 
Shreeve, 40 Fed. 787 [writ of error 
dism 17 SCt 998 mem, 41 L. ed. 1177 


mem]; Buffalo Zine, ete. Co. v. 
Crump, 70 Ark. 525, 69 SW 572, 91 
AmSR 87; Beals v. Cone, 27 Colo. 473, 


62 P 948, 883 AmSR 92 [aff 188 U. S. 
184, 23 sct 275, 47 L. ed. 435]. 

[a] “Tt is questionable . .. whether 
the term is susceptible of an arbi- 
trary definition, or whether one in set 
phrase should be given so unvarying 
as to apply to every case, regardless 
of the differing conditions of “locality 
and mineral deposit.” Cheesman v. 
Shreeve, 40 Fed, 787, 792 [writ of 
error dism 17 SCt 998 mem, 41 L. ed. 


ula Beles cess 00 

47. Iron Silver Min. Co. v. Chees- 
man, 8 Fed. 297, 301, 2 McCrary 
191. 


48. Iron Silver Min. Co. v. Chees- 
man, 116 U. S. 529, 6 SCt 481, 29 L. 
ed. 712; Cheesman y. Shreeve, 40 Fed. 


1177 mem]; Eureka Cons. Min. Co. v. 
Richmond Min. Co., 8 F. Cas. No. 4,548, 
4 Sawy. 302, 9 MorrMinR 578 [aff 103 


WU. S. 839, 26 L. ed. 557]; King v. Amy, 


etc., Cons. Min. Co., 9 Mont. 543, 24 P 
200 [rev on other grounds 152 U. S. 
222, 14 SCt 510, 38 L. ed. 4191; Hayes 
v. Lavagnino, le Utah 185, 194, 53 
1029 

{a] “he philologist would, in 
general terms, define a vein to be ‘a 
seam or layer of any substance more 
or less wide, intersecting the rock or 
stratum, and not corresponding with 
the stratification.’ ’”’ Cheesman Vv. 
Shreeve, 40 Fed. 787, 792 [writ of 
error dism 17 SCt 998 mem, 41 L. ed. 
1177 mem]. 

50. Blue Bird Min. Co. v. Largey, 
49 Fed. 289; Kureka Cons. Min. Co. v. 
Riehnond Mins TCo% 8 EY Cas. one, 
4,548, 4 Sawy. 302, 9 MorrMinR 578 
faff 103 Wi iS.7839, 26) I. eds 557]. 

51. U. S.—Waterloo Min. Co. v. 
Doe, 82 Fed. 45, 27 CCA 50; Eureka 
Cons. Min. Co. v. Richmond Min. Co., 
8 F. Cas. No. 4,548, 4 Sawy. 302, 9 
MorrMinR 578 [aff 103 U. S. 839, 26 
L. ed. 557]. 

Dak.—Duggan v. Davey, 4 Dak. 
110, 26 NW 887, 896 [app dism 
13t Ose Sai433e.9) SCs TO7,irootlnmeds 
217]. 

Ida.—Alameda Min. Co. v. Suc- 
cess Min. Co., 29 Ida. 618, GI S625 
865. 

Mont.—King v. Amy, ete., Cons, 
Min. Co., 9 Mont. 5438, 24 P 200 [rev 
on other grounds 152 U. S. 222, 14 
SCt 510, 38 L. ed. 419]; Moxon v. 
Wilkinson, 2 Mont. 421. 

Utah.—Harrington v. Chambers, 3 
Utah: 94, 1° RP 362,375 faff 1110) 8: 
850, 4 SCt 428, 28 L. ed. 452]. 

Wyo.—Columbia Copper Min. Co. v. 
Duchess Min., etc., Co., 13 Wyo. 244, 
79 P 385, 386. 

[a] “It is an alteration of the 
verb lead; and whatever the miner 
could follow, expecting to find ore, 
was his lode. Some formation within 
which he could find ore, and out of 
which he could not expect to find ore, 
was his lode.” Eureka Cons. Min. Co. 
v. Richmond Min. Co., 8 F. Cas. No. 
4,548, 4 Sawy. 302, 311 [aff 103 U.S. 
839, 26 L. ed. 557). 

{b] Definitions by geologists and 
miners compared.—(1) “A fissure in 
the earth’s crust, an opening in its 


earth’s surface and under it, would 
equally constitute, in his See a 
lode.” Iron Silver Min. Co. Chees- 
man; Tle UUSh 529% 05346 ‘Sct 481, 
29 L. ed. 712; San Francisco Chemical 
Co; ve Duffield, 201 Fed. 830, 835, 120 
CGAY 16.0 Chéesman vy. Shreeve, 40 
Fed. 787, 792 [writ of error dism 17 
SCt 998 mem, 41 L. ed. 1177 mem]; 
Eureka Cons. Min. Co. v. Richmond 
Min. Co., 8 F. Cas. No. 4,548, 4 Sawy. 
302, 9 MorrMinR 578 [aff 103 U.S. 
839, 26 L. ed. 557]; Duggan v. Davey, 
4 Dak. 110, 26 NW 887 [app dism 131 
Ue-S5 4335-9 (SCE V9 psseie eaoine 
King v. Amy. etc. Cons. Min. Co., 9 
Mont. 543, 24 P 200 [rev on other 
grounds 152 U. 8. 222, 14 SCt 510, 38 
L. ed. 419]. (2) “Tilted beds of sedi- 
mentary strata containing ore the 
geologist would call beds and not 
lodes, but ... the intent of the law 
is not to make distinctions based 
upon genetic principle.” Alameda 
Min. Co. v. Success Min. Co., 29 Ida. 
618, 629, 161 P 862. 

[c] “Whenever a miner finds a 
valuable mineral deposit in the body 
of the earth... he calls that a lode, 
whatever its form may be, and how- 
ever it may be situated, and what- 
ever its extent in the body of the 
earth.” Stevens v. Williams, 23 F. 
Cas. No. 13,414, 1 MorrMinR 557. 

52. Blue Bird Min. Co. v. Largey, 
49 Fed. 289; Alameda Min. Co. v. Suc- 
cess Min. Co., 29 Ida. 618, 161 P 862; 
Hayes v. Lavagnino, 17 Utah 185, 53 
P 109029; Harrington v. Chambers, 3 
Utah 94, UU Prs62 fatewi 1 Lis. 350, 4 
SCt 428, 28 L. ed. 452]. 

[a] Terms used in connection in 
acts of congress.—‘‘The use of the 
terms vein and lode in connection 
with each other in the act of 1866, 
and their use in connection with the 
term ledge in the act of 1872, would 
seem to indicate that it was the 
object of the legislator to avoid any 
limitation in the application of the 
acts, which a scientific definition of 
any one of these terms might im- 
pose.” Eureka Cons. Min. Co, v. 
Richmond Min. Co., 8 F. Cas. No, 
4,548, 4 Sawy. 302, 311 [aff 103 U. S. 
839, 26 L. ed. 557, and quot San Fran- 
cisco Chemical Co. v. Duffield, 201 
Fed. 830, 835, 120 CCA 160]. 

53. Blue Bird Min. Co. v. Largey,. 
49 Fed, 289. 
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of these terms must control and give meaning to the 
acts of congress.°* 

[§ 45] c. General Definitions. Some general defi- 
nitions, however, of these terms have been formu- 
lated by the courts; and as generally defined a 

‘vein,’’ ‘‘lode,’’ or ‘‘ledge,’’ within the meaning 
at the act. of congress, is a body of mineral or 
mineral-bearing rock within defined boundaries in 
the general mass of the mountain;®® any zone or 
belt of mineralized rock lying within boundaries 
clearly separating it from the neighboring rock;°° 
a seam or fissure in the earth’s crust filled with 
quartz, or some other kind of rock, in place, carry- 
ing gold, silver, or other valuable mineral deposits 
named in the statute.°’ It ineludes all deposits of 
mineral matter found through a mineralized zone or 
belt coming from the same source, impressed with 
the same forms, and appearing to have been created 
by the same process.°® 
' General classification. The terms ‘‘principal,’’ 
“original,’’ ‘‘primary,’’ ‘‘secondary,’’ ‘‘acciden- 
tal,’’ and ‘‘ineidental*’ have all been employed at 
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[§§ 44-46 


different times to describe the different veins found 
within the same surface boundaries, but their mean- 
ing is not entirely clear in all cases.°? They may refer 
to the relative importance or value of the different 
veins, or to their relations to each other;°° they may 
refer to the time of discovery ;* or they may well be 
used to distinguish between the discovery vein and 
other veins within the same surface boundaries, and 
are most frequently used in this sense.®%” 

[§ 46] d. Essential Elements and Characteristics. 
The essential elements of a ‘‘lode’’ or ‘‘vein’’ as 
generally defined** are a body of mineral or mineral- 
bearing rock in place®* and boundaries;*° and where 
one of these elements is well established very slight 
evidence may be accepted as to the existence of the 
other.** If the mineral is present in appreciable 
quantities, it is a mineral-bearing vein or lode, even 
though its boundaries have not been ascertained ;°7 
and on the other hand, if the boundaries are well 
defined, very slight evidence of ore within such 
boundaries may prove the existence of a lode or 
vein.°% 


54. Blue Bird Min. Co. v. Largey,| Mining Co., 232 Fed. 613. 61. Northport Smelting, etc., Co. 
supra. 5%. Shoshone Min. Co. v. Rutter,|v. Lone Pine-Surprise Cons. Mines 
55. U. S.—Iron Silver Min. Co. v.| 87. Fed. 801, 807, 31 CCA 223 [rev on|Co., supra. 
Cheesman, 116 U. S. 529, 536, 6 SCt| other grounds 177 U. S. 505, 20 SCt 62. Northport Smelting, etc., Co. 
481, 29 L. ed. 712; Utah Cons. Min.| 726, 44 L. ed. 864]; Meydenbauer v.|v. Lone Pine-Surprise Cons. Mines 
Co. v. Utah Apex Min. Co., 285 Fed.| Stevens, 78 Fed. 787, 791; Consoli-|Co., supra. 
249 {certiorari den 261 U. S. 617, 43| dated Wyoming Gold Min, Cou ee. 63. See supra § 45. 
SCt 362, 67 L. ed. 829]; Duffield v.| Champion Min. Co., 63 Fed. 540, 544; 64. Iron Silver Min. Co. v. Chees- 


San Francisco Chemical Co., 205 Fed. 
480, 484, 123 CCA 548; Meydenbauer 
v. Stevens, 78 Fed. 787, 790; Hyman 
v, Wheeler, 29 Fed. 347, 353; Iron 
Silver Min. Co. v. Cheesman, 8 Fed. 
297, 301, 2 McCrary 191; Stevens v. 
Williams, 23 F, Cas. No. 13,413, 1 
McCrary 480, 488, 1 MorrMinR 566. 

Ark.—Buftalo "Zine, etc., iiCosx OY. 
Crump, 70 Ark, 525, 535, 69 SW 572, 
91 AmSR 87. 

Dak.—Duggan v. Davey, 4 Dak. 
110, 26 NW 887, 896 [app dism 131] Co., 
WeS433, 9 SCt 797.283 Ti) ed. 2171: 

Ida.—Synnott v. Shaughnessy, 2 
Ida» (Hasbs) 1122,.7°P 82. [aff 1380 U. 
S572, 9 SCt 609, 32 L. ed. 1038]. 

Mont.—Noyes v. Clifford, 37 Mont. 
138, 94 P 842, 847. 

Utah.—Grand Cent. Min. Co. v. 
Mammoth Min. Co., 29 Utah 490, 83 
P 648, 676. 

Wis.—Raisbeck v. Anthony, 73 Wis. 
a 586. 41 NW 72. 

U. S.—Davis v. Wiebbold, 130 
U. a 507, 11 SCt 628, 35 L. ed. 238; 
U. S. v. Iron Silver Min. Co .guas Ws, 
S. 673, 9 SCt 195, 82 L. ed. 571; Iron 


Co., 
Min. Co., 
37, 30 P 839. 

fa] 
eral-bearing 


so that 


Co., 128 U. S. 


deposit of 


v. Blasdel, 


body of ore, 


Jupiter Min. Co. vy. Bodie Cons. Min: 
11 Fed. 666, 
North Noonday Min. 


675, 


I) Pedy 622, 531) 
299: Stinchfield v. Gillis, $6 Cal. OO) 


Other definitions.—(1) 
rock or other earthly 
matter in place in a fissure in rock, 
its boundaries are sharply 
defined by rocky walls 
Webb v. American Asphaltum Min. 
157 Fed. 203, 204, 84 CCA 651. 
(2) “Lines or aggregations of metal 
imbedded in quartz or other rock in 
place.” U. S. v. Iron Silver Min. 
673516797 SiSCt A106, 132 


Mammoth Min. Co., 


704, 708, 32 P 784. 
silver-bearing 
concomitant vein matter.” 
8 Nev. 
quartz, or 
bearing substance lying 
crust of the earth, bounded on each 
side by the country rock, greatly 


man, 116 U. S. 529, 6 SCt 481, 29 L. 
ed. 712; Myers v. Lloyd, 4 ‘Alaska 
263; Beals V. Cone, 27 Colo. 473, 62 
P 948, 83 AmSR 92 [aff 188 U.S. 184, 
93 SCt 275, "AT ols ed 43505 Grand 
Cent. Min. Co. v. Mammoth Min. Co., 
29 Utah 490, 83 P 648. 

[a] “Rock, whether brecciated or 
bedded, is not a vein or lode within 
the statute, even when found be- 
tween well-defined walls, unless it 
has been mineralized.” Utah Cons. 
Min, Co. v. Utah Apex Min. Co., 285 
Fed. 249, 252. 

“In place” defined see supra § 39. 

65. Iron Silver Min. Co. v. Chees- 
man, 116 -U: S. 529, 6 SCt 481, 29 L. 


7 Sawy. 96; 
Co. v. Orient 
6 Sawy. 


“Min- 


in place.” 


Meds WON Grand Cent. Min. Co. v.|ed. 712; Mt. Diablo Mill, etc., Co. v. 
29 Utah 490, 575, Callison, oN. (Ba Cast ING 9,886,585 
83 P 648; Wheeler v. Smith, 5 Wash.|} Sawy. 439, 9 MorrMinR 616 [aff 6 


“A connected 
ore and 
Phillpotts 

(4) “A 
mineral- 
within the 


(3) Pet. 250, 8 L. ed. 887]; Beals v. Cone, 
27 Colo. 473, 62 P 948, 83 -AmSR 92 
fafhyLsst Uy Sv vs4e23eiSCt 2i5es4t7 
L. ed. 435]; Foote v. National Min. 
Co., 2 Mont. 402; Grand Cent. Min. 
Co. v. Mammoth Min. Co., 29 Utah 
490, 88 P 648. 


[a] “A lead or lode is not an 


61, 68. 


Silver Min. Co. v. Cheesman, 116 U.| varying in width, and extending in|imaginary line without dimensions; 
S. 529, 5384, 6 SCt 481, 29 L. ed. 712;|/length across and through the/it is not a thing without shape or 
Utah Cons. Min. Co. v.*Utah Apex]|country for greater and less dis-| form, but before it can legally and 
Min. Co., 277 Fed. 41, 45; Duffield v.| tances.’’ State v. Praul, 57 Wash.| rightfully be denominated a lead or 


; 
! 


San Francisco Chemical Co., 205 Fed. 
480, 484, 123 CCA 548; San Francisco 
Chemical Co. v. Duffield, 201 Fed. 830, 
835, 120 CCA 160; Montana Cent. R. 
Co. v. Migeon, 68 Fed. 811, 8138 [aff 
77 Fed. 249,23 CCA 156]; Book v. 
Justice Min. Co., 58 Fed. 106, 125; 
Eureka Cons. Min. Co. v.. Richmond 
Min. Co., 8 F. Cas. No. 4,548, 4 Sawy. 
302, 311, 9 MorrMinR 578. 
Cal.—Gregory v.. Pershbaker, 73 
Cal. 109, 113, 14 P 401. 
Dak.—Duggan v. Davey, 4 Dak. 
110, 26 NW 887, 900. 
Ida.—Ambergris Min. Co. v. Day, 
12 Ida. 108, 85 P 109, 112. 
Mont.—Montana Coal, ete., Co. v. 
Livingston, 21 Mont. 59, 52>P 780; 
Shreve v. Copper Bell Min. Co., 11 
Mont. 309, 333, 28 P 315; King v. Amy, 
ete., Cons. Min. Co., 9 Mont. 543, 24 
P 200 [rev on other grounds 152 U. 
S. 222,14 SCt 510,38: L. ed.) 419]. 
Utah.—Hayes v. lLavagnino, 17 
Utah 185, 194, 53 P 1029; Harrington 
v. Chambers, 3 Utah 94, 115, 1 P 362. 
[a] A limestone belt, through 
which a mineral streak containing 
ore bodies can be traced, is a “vein,” 
within the apex rule. Wall v. U.S. 


198, 201, 106 P 7638 [cit to this effect 
King v. Amy, ete, Cons. Min. Co., 9 
Mont. 543, 24 P 200 (rev on other 
grounds 152 U. S. 222, 14 SCt 510, 
38 L. ed. 419)]. (5) “A tabular body 
of mineral which has been formed 
subsequently to the rocks which in- 
close it.’ 20 Halsbury L. Eng. p 
502 par 1286. 

58 San Francisco Chemical Co. 
v. Duffield, 201 Fed. 830, 835, 120 
CCA 160; Waterloo Min. Co. v. Doe, 
82 Fed. 45, 54, 27 CCA 50; Eureka 
Cons. Min. Co. v. Richmond Min. 
Cones ie: Cas. No. 4,548, 4 Sawy. 302, 
9 MorrMinR Oat LaAtt Os acs: 839, 
26 L. ed. 557]; Gregory v. Persh- 
baker, 73 Cal. 109, 113, 14°°P: 401; 
Duggan v. Davey, 4 Dak, 110, 26 NW 
887, 896 [app dism.131 U..S. 483, 9 
SCt 797, 33 L. ed. 217]; King v. Amy, 
etc., Cons. Min. Co., 9 Mont. 548, 24 
P 200, 202 [rev on other grounds 152 
U. S. 222, 14 SCt 510, 38 Leed. 419], 

59. Northport Smelting, ete. Co. 
v. Lone Pine-Surprise Cons. Mines Co., 
271 Fed. 105, 111 [aff 278 Fed. 719]. 

60. Northport Smelting, etce., Co. 
v. Lone Pine-Surprise Cons. Mines 
Co., supra. c 


lode it must have length and width 
and depth; it must be capable of 
measurement; it must occupy defined 
space and be capable of identifica- 
tion.” Foote v. National Min. Co., 
2 Mont. 402, 408. 

66. Iron Silver Min. Co. v. Chees- 
man, 116 U. S. 529, 6 SCt 481, 29 L. 
ed, 712; Grand Cent. Min. Co. v. 
Mammoth Min. Co., 29 Utah 490, 83 


P 648. 

67. Iron Silver Min. Co. v. Chees- 
man, 116, U.<S; 529, 6° SCt: 48, 29 2. 
ed. 712; Beals v. Gone, 27 Colo. 473, 
625r 948, 88 AmSR 92 [aff 188 U. S. 
184, 23 SCt 275,47 L. ea. 435]. 

{al Boundaries implied.—‘‘A body 
of mineral or mineral-bearing rock 
. so far as it may continue. un- 
broken and without interruption, 
may be regarded as a lode, whatever 
the boundaries may be. In the ex- 
istence of Such body, and to the ex- 
tent of it, boundaries are implied.” 
Iron Silver Min. Co. v. Cheesman, 
IG UW. S229 53865 6aSCu 48a yo Th, 
ed. 712. 

68. Iron Silver Min. Co. v. Chees- 
man, supra; Meydenbauer v. Ste- 
vens, 78 Fed. 787. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


al aoe eal ve ’ 


§§ 46-50] 


Continuity. The lode or vein must be continu- 
ous in the sense that it can be traced through the 
surrounding rocks;°® mere detached pieces of min- 
eral or mineral-bearing rock not in place are not 
sufficient to constitute a vein or lode.?° But the 
existence or identity of a vein or lode is not affected 
by slight interruptions of the mineral-bearing 
rock,*! or by a short partial closure of the fissure, 
if a little later on it recurs again with mineral- 
bearing rock within it,’? or, if it is between well- 
defined boundaries, by the fact that the ore is found 
at considerable intervals;7? nor is it affected by 
the fact that occasionally the ore is found in pockets 
deeper down or higher up in the earth.’ 

Quality or value. The vein or lode may be thin 
or thick, or thin in places and thick in places; it 
may be wide or narrow, or it may be quite barren 
in places and in other places immensely rich.”°> But 
the rock or matter contained therein must be of 
such mineral value as will distinguish it from the 
country rock,’* especially where no well-defined 
walls appear."7 What value is sufficient for this 
purpose must necessarily depend upon the charac- 
teristics of the district or country in which the vein 
or lode is located, and upon the character, as to 
boundaries, of the vein itself.*® If the country rock, 
or the general mass outside of the limits of the vein, 
is wholly barren, slight values of the vein material 
may be sufficient to satisfy the law;*® if, on the 
other hand, the rock of the district generally carries 
values, then the values in the vein material, where 
the boundaries of the vein are not well or not at 

69. Buffalo Zinc, ete, Co. v. 
Crump, 70 Ark. 525, 69 SW 572, 91 
AmSR 87; Beals v. Cone, 27 Colo.| P 
473, 62 P 948. 83 AmSR 92 [aff 188 


UW. S:.184,-23 SCt 275; 47-Ia: ed. 435]; 
Grand Cent. Min. Co. v.. Mammoth 


AmSR 87. 
73. | U. 
498. 


490, 
court said: 
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S. vi King, (9° Mont. 75, 22 
But see Grand Cent. 
Co. v. Mammoth Min, Co., 
573,283 P2648 


“Where it is barrén for 


[40 C.J.) 747 


all defined, should be in execess of those of the 
country rock,*°® else there can be no line of demarea- 
tion, nor, where the rock is generally broken, shat- 
tered, and fissured, anything to separate it from tne 
adjacent country.*! 

[§ 47] e. Particular Kinds of Veins or Lodes— 
(1) Blanket Vein or Lode. When the plane of the 
vein or lode reaches or lies on the horizontal, it is 
called a ‘‘blanket’’ vein or lode.®? 

[§ 48] (2) Blind Vein or Lode. Where the vein 
or lode does not crop out of the ground, it is called 
a ‘‘blind’’ vein or lode.*3 

[§ 49] (8) Fissure Vein or Lode. In mining par- 
lance, a longitudinal opening with a foreign sub- 
stance in it;** the filling of a fissure or opening of 
the country rock.*® These kinds of veins have many 
characteristics.6° The only difference between a 
vein in the form of a single anticlinal fold and the 
ordinary fissure vein is that the former has a crest, 
the limbs of which dip in opposite directions, while 
the latter has a terminal edge and a dip in but 
one direction.*? 

[§ 50] f. ‘‘Lode’’ and ‘‘Lot’’ Distinguished.®* 
The term ‘‘lode’’ is distinguished from the term 
‘“lot’’ in that a ‘‘lot’’ consists of a certain number 
of feet in length and breadth, and is easily ascer- 
tained by measurement on the surface, whereas a 
‘‘lode’’ consists of aggregations of peculiar matter, 
and its form can only be found, and its limits deter- 
mined, by discerning and identifying the qualities 
and appearances of its composition.%? ih) 


Grand Cent. Min. Co, v. Mam- 
Min. Co., supra. 

Grand Cent. Min. Co. v. Mam- 
Min. Co., supra. ; 
Iron Silver Min. .Co. v. Mike, 
étc.,) Gold, etc. Min) (Cos 143 Une St 


Min. 
29 Utah 
(where the 


Min. Co., 29 Utah 490, 838 P 648. 

[a] “A vein or lode comes within 
the meaning of the law so long as 
there is a fissure, seam or gouge or 
any evidence of mineralization which 
will lead the practical miner from 
one ore body to another, and which 
does in the course of his work so 
lead him.” Alameda Min. Co. v. 
Success Min. Co., 29 Ida. 618, 161 P 
862. 

70. Jupiter Min. Co. v. Bodie Cons. 
Min. Co., 11 Fed. 666, 7 Sawy. 96; 
North Noonday Min. Co. v. Orient 
Min. Co., 1 Fed. 522, 6 Sawy. 299; 
Stinchfield v. Gillis, 96 Cal. 33, 30 P 
839: Grand Cent. Min. Co. v. Mam- 
moth Min. Co., 29 Utah 490, 83 P 648. 

[a] “Even if there be found an 
occasional vugg or fragment of ore 
(1) yet where it is disconnected 
from any ore body and so_inter- 
mingled with and surrounded by 
country rock that it cannot be re- 
garded as continuous, it does not 


mark the line of a vein or lode, 
within the meaning of the law.” 
Grand Cent. Min. Co. v. Mammoth 


Min. Co., 29 Utah 490, 582, 83 P 648. 
(2) “Ore disseminated at intervals, 
or found in channels, chutes, cavi- 
ties, pockets, or other irregular oc- 
eurrences at intervals in quartzite, 
without ore connections between 
the same, is not a lode.’”” Cheesman 
v. Shreeve, 40 Fed. 787, 789 [writ 
of error dism 17,.SCt 998 mem, 41 
L. ed. 1177 mem]. 

71. Buffalo Zinc, ete. Co. v. 
Crump, 70 Ark. 525, 69 SW 572, 91 
AmSR 87. 

“Wherever a vein has at any 
time existed, with continuity of ore 
which by some subsequent convul- 
sion or volcanic action may have 
been interrupted, the character of 
the vein or deposit is not changed.” 
Grand Cent. Min. Co. v. Mammoth 
Min. Co., 29 Utah 490, 573, 83 P 648. 

72. Buffalo Zinc, etc., Co. v. 
Crump, 70 Ark. 525, 69 SW 572, 91 


a considerable distance, barren in its 
continuity, it is deprived of the 
character of a vein’). 

74 Synnott v. Shaughnessy, 2 
Ida: (Hasb.) 122, 7-P 82 [aff 130 U. 
SU 572. ‘9 SCe609> 32> L. “ed: 10387]. 
But see Cheesman v. Shreeve, 40 
Fed. 789 [writ of error dism 17 
SCt 998 mem, 41 L. ed. 1177 mem] 
(supra note 70 [a] (2)). 

75. Consolidated Wyoming Gold 
Min. Co. v. Champion Min. Co., 63 
Fed. 540; Jupiter Min. Co. v. Bodie 
Cons. Min. Co., 11 Fed. 666, 7 Sawy. 
96; North Noonday Min. Co. vv. 
Orient Min. Co., 1 Fed. 522, 6 Sawy. 
299; Stinchfield v. Gillis, 96 Cal. 33, 
30: P: 839; U.S: v. King, 9 Mont. 75, 
22 P 498; Foote v. National: Min. 
Co., 2 Mont. 402. 

[a] Not a single vein. — While 
metalliferous rock in place not in a 
fissure may be found under such 
conditions, within clearly defined 
boundaries, as to require recognition 
asa “lode,” a broad metal- 
liferous zone having within its 
limits true fissure veins, plainly 
bounded, cannot be regarded as a 
single vein or lode, although such 
zone may itself have boundaries 
whieh can be traced. Mt. Diablo 
Mill., etc.,-Co. v. Callison, \17 EB. Cas. 
No. 9,886, 5 Sawy. 439, 9 MorrMinR 
616. faff 6 Pet. 250, 8 L. ed. 387]. 

76. Grand Cent. Min. Co. v. Mam- 
moth Min. Co., 29 Utah 490, 83 P 648. 

77. Grand Cent. Min. Co. v. Mam- 
moth Min. Co., supra. 

78. Grand Cent. Min. Co. v. Mam- 
moth Min. Co., supra. 

{a] No standard of value.—‘‘What 
value such material should contain 
is a matter not devoid of difficulty, 
and no standard of value applicable 
to all such cases has yet, and prob- 
ably never will be, devised.” Grand 
Cent. Min. Co. v. Mammoth Min. Co., 
29 Utah 490, 578, 83 P 648. 

79. Grand Cent. Min. Co. v. Mam- 
moth Min. Co., supra. 


. 


394, 400, 430, 12 SCt 543, 36 L. ed, 
201; San Francisco Chemical Co., vw: 
Duffield, 201 Fed. 830, 836, 120 CGA 
160; Stewart Min. Co. v. Ontario 
Min. Co., 23 Ida. 724, 738, 132 P 787 
[aff 237 U. S. 350, 35 SCt 610, 59 I. 
ed. 989]. x ‘ 
83. Larkin v. Upton, 144 U. S. 19, 
23, 12 SCt 614, °36 L. ed. 330. 
“Outcrop” defined see infra § 83. 
84. Crocker v. Manley, 164 Ii. 
282, 290, 45 NE 577, 56 AmSR 196 
[cit Hughes D.]. : 
85. Grand Cent. Min. Co. v. Mam- 
moth Min. Co., 29 Utah 490, 573, 83 
P 648. 
“Country rock” defined see 15 C. 
J. p 671. 
86. Grand Cent. Min. Co. v, Mam- 
moth Min. Co., 29 Utah 490, 83 P 648. 
[a] Statement of characteristics. 
— ‘They are the fillings of fisstres or 
openings of the country rock, of all 
kinds of rock of all ages, contain 
different kinds of material, in some 
respects corresponding with, in 
others differing from, the country 
rock; the most common material 
being quartz. The fissures have 
Selvages and slickensides, and the 
gangue material is generally easily 
distinguished from the country rock. 
Fissure veins are simple or banded, 
according to structure as to min- 
erals. Some continue in the same 
direction; others are irregular and 
change their courses. Some have a 
continuity of ore, while others are 
barren in places, and still others are 


faulted.”, Grand, ‘Cent. Min. * Cow 
Mammoth Min. Co. 29 Utah 490, 
573, 88 P 648. 


7. Jim Butler Tonopah Min. Co. 
Vv. est End Cons. Min. Co., 39 Nev. 
375, 158 P 876, 1: ALR 405, 

“Dip” defined see supra § 27. 


pain “Lot” defined see 38 C. J. p 
89. Bullion, etc, Min. Co. v. Eu- 


reka Hill Min. Co., 5 Utah 3, 38, 11 
P-515, 


748 [40 C.J.] 

[§ 51] g. Placer Claim or Mine Distinguished.°° 
A mining vein or lode is a totally different thing 
from a placer claim or mine, and not a mere state 
or condition of such mine; they are two distinct 
things, and not two different states of the same 
thing.®! 

(§ 52] 29. Lump Coal.°* The term “‘lump coal,’’ 
as used in a mining lease, means that which remains 
after the nut, slack, and dirt have been separated 
from it by sereening.®? 

Steam lump. A certain grade of coal.% 

[§ 53] 30. Milling.°° In mining parlance, the 
process of separating the materials found together, 
and extracting from the mass the particular natural 
product desired. 

{§ 54] 31. Minable.%” 
some profit.°® 

Minable coal. Coal that can be profitably mined 
by judicious methods;®® coal that can be mined at 
such a cost that it can be put on the market at some 
profit to itself.t 

[§ 55] 32. Mine Examiner.2 One whose duty it 
is to examine and inspect a mine.® 

[§ 56] 33. Mine Manager, Mine Foreman, Mine 


Capable of being mined at 
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[§§ 51-59 


used in a mining law is intended to mean any person 
who is charged with the general direction of the 
underground work, or of both the underground and 
top work, of any coal mine, and who is commonly 
known and designated as mine boss, or foreman, or 
pit boss.® 

[§ 57] 34. Miner. A miner is one who mines; a 
digger for metals and other minerals.? He need not 
be a digger of metals; the definition is satisfied if he 
is a digger for metals,® and as ordinarily understood 
the term also includes all classes of laborers who 
work in a mine, whether digging mineral or timber- 
ing and making places safe.® While men of scien- 
tific attainments, or of experience in the use of 
machinery are to be found in this class, yet the word 
‘‘miner’’ imports neither skill nor learning.‘° The 
term ‘‘miner’’ has been ‘held not to include a 
oraullerersn 

[§ 58] 35. Mineral Interests. ‘‘ Mineral inter- 
ests’’ in land means all the minerals beneath the 
surface.t® 

[§ 59] 36. Mineral Land.** ‘‘ Mineral lands’’ are 
lands that are chiefly valuable for their deposits of 
a mineral character; the term is not confined to 


ie) 


Boss, or Pit Boss.* 


90. Cross references: 
‘Placer’ defined see infra § 87. 
ee claim’ defined see 

66. 
“Placer mine” defined see supra § 6. 
Gregory v. Pershbaker, 73 
Cal. 14 P 401, 402; Moxon vy. 
Wilkinson, 2 Mont. 421, 424; McCar- 
ter v. Sooy Oyster Co;, 78 N. J. L. 
394, 75 A 211, 215. 

{a] Rule applied.— The term 
“lode,” in a statute providing for 
the location and recording of mining 
claims on veins or lodes, or lands 
bearing valuable deposits, does not 
include a placer mining claim. 
Moxon v. Wilkinson, 2 Mont. 421. 

92. Cross references: 

*“Goal” defined see 11 C.J. p 934. 
“Lump coal” defined generally see 

Cee COS iB SRA 
“Rice anthracite coal” 

infra § 91.- 
reece coal’ defined 


infra 


defined see 

infra 
57 SW 
Co., 133 


see 


Hardin v. Thompson, 
KyL 285. 
94. Drieske v. Jones, etc., 
. 572, 574. 

Steam lump includes all the 
except that which passes 
through a half-inch screen at the 
time. That part which passes 
through such screen is called 
“slack,” “dust,” or “screenings.” 
Coal that is steam lump when put on 


board cars at the mine remains 
steam lump after’ transportation, 
although in transportation and in 


joading and unloading, more or less 
lump coal is necessarily broken up, 
and converted into slack or dust. 
“Mine run coal’ includes the slack 
and dust and is the next grade below 


steam lump. “Lump,” ‘“three-quar- 
ter lump,” ‘domestic lump” and 
“Milwaukee lump” are all grades 
better than ‘‘steam lump.’’ Drieske 
Ve OONeS a. CLC. \CO-7 Woon LCA on), 
575. 

95. Kindred terms defined: 
“Concentration” see supra § 23. 
“Ore dressing’ see infra § 8 
“Roasting” see infra § 92. 


Milling generally see Mills § 1. 

96. In re Rollins Gold,. etc., Min, 
Co., 102 Fed. 982, 985. 

97. ‘Merchantable and minable” 
see Merchantable ante p 647. 

98. Ellis v. Cricket Coal Co., 166 
Iowa 656, 662, 148 NW 887. 

[a] “A mine may not be minable 
because of the condition of the coal, 
its distance from transportation, the 
character of mine, and other circum- 
stances.” Ellis v. Cricket Coal Co., 


The term ‘‘mine manager”’ 


as 


166 Iowa 656, 662, 148 NW 887. 

99. Auxier Coal Co. v. Big Sandy, 
ee Coal Co., 194 Ky. 14, 19, 238 SW 
z 


5 “Mine-run coal” defined see 


infra 

1. Ellis v. Cricket Coal Co., 166 
Iowa 656, 662, 148 NW 887. 

[a] “According to the lexicogra- 
phers, the word means ‘capable of 
being mined,’ but this throws little 
or no light on the subject, for the 
inquiry is still open as to what is 
meant by the definition. The suffix 
‘able’ implies ability, fitness, or wor- 
thiness, and of course relates to the 
object designed. Many or few things 
may be involved in the peculiar 
quality intended.” Ellis v. Cricket 
ae Co., 166 Iowa 656, 661, 148 NW 

[b] “As bearing on the minable 
character of coal, its accessibility, the 
condition of the earth over it, the 
interference by water, whether free 
from or mixed with other substances 
must be taken into account and 
where removal as an article of com- 
merce is contemplated, the cost of 
mining and bringing the coal to the 
surface is a controlling considera- 
tion.”  BDllis v. Cricket Coal. Co., 166 
Iowa 656, 661, 148 NW 887. 

2. Duties and liabilities generally 
ota IV, A. Master and Servant 

3. New Virginia 
Gower, 21 U9) eAw elas 2: 

[a] Statutory definition of du- 
ties.— Mine and Miners Act (Rev. St. 
ec 93) § 18 [quot Chicago, etc., Coal 
Co..-v.. Hartwell, 122 Tih A. 3305) 38a5 
Kellyville Coal Co. v. Strine, 117 Ill. 
STB L 119 Caffe 217 TM. 616, °755 NB 

4. Duties and liabilities as to 
employees of mine see Master and 
Servant § 481. 

Mine foreman as laborer see 35 C. 
J. p 929 note 88 [a]. 

5. Donk sBros..- Coat vetesmiGouev- 
Stroff, 200 Ill. 483, 66° NE 29, 313 
Woodruff v. Kellyville Coal Co., 182 
Ill. 480, 482. 55 NE 550 [quot L. 


(1891). p68, §a1]. 

[a] Statutory definition. — ‘‘The 
chief officer having the control and 
daily supervision of any mine.” 
Alta, Mines Act (Rev. St. [1922] c 
190) § 2 (h) [quot Crowder v. Cole- 
man, 20 Alta. L. 1, [1924] 1 DomLR 
849, 854, [1924] 1 WestWkly 374]. 

[b] “Mine foreman,” as used in 
the acts relating to mines and min- 
ing, means the person who _ shall 
have, on behalf of the operators, 


CoalsCon sve 


coal 
(¢Pas 


immediate supervision of a 
mine. 4 Pepper & L. Dig. L. 
1897) col 1249 § 33. 

6. As employee see Employee 20 
Cc. J. p 1243 ‘text and note 7. 

As laborer within: 

Mechanics’ lien law see Mechanics’ 

Liens § 141. 

Miners’ lien law see infra IV, D. 

7. Webster D. [quot -Watson v. 
Lederer; 11 Colo. 577, 581," 19 BP 602; 
7 AmSR 2638, 1 LRA 854; Coleman v. 
Coleman, 1 Pearson (Pa.) 470, 475; 
In re Mine Foremen’s Qualifications, 
17 Pa. Co. 99, 100]; Rex v. Sanders, 
[£91712 Ko BV 90-. 

{a] Similar definitions. — (1) 
“One who mines in any sense; es- 
pecially one whose occupation is to 
excavate ore, coal, ete., in a mine.” 
Webster D. [auot Barton v. Wichita 
River Oil Co., (Tex. Civ. A.) 187 SW 
1048, 1047]. (2) “He who works in. 
amine.” J. M. Guffey Petroleum Co. 
v. Murrell, 127 La. 466, 485, 53 S 705. 

8. In re Mine Foremen’s Qualifi- 
cations, 17 Pa. Co. 99, 100. See also 
infra Tive D; 

[a] Thus a person might be a 
long time digging for minerals and 
yet never actually mine them. The 
word “miner,” as used in the An- 
thracite Mining Law, is not confined 
in its application to the person who 
actually mines and cuts the coal, 
but may include laborers, loaders, 
etc. In re Mine Foremen’s Qualifi- 
cations, 17 Pa. Co. 99, 100. 

9. Driza v. Jones, etc., Coal Co., 
171 Ill, A..139, 145. See also infra 
EVs, BD: 

10. Watson v. Lederer, 11 Colo. 
DATO SI. LOM 602. 7a rAmrSiRe 263 


LRA 854. 

11. .- J. M. Guffey Petroleum Co. v. 
Murrell, 127 La. 466, 485, 53 S 705; 
Barton v. Wichita River Oil Co., 
(Tex. Civ. A.) 187 SW 1043, 1047. 

“Driller” defined see supra § 31. 

12. “Mining claim” defined see 
infra § 65. 

g Seated rights” defined see infra 

13. Hoilman v. Johnson, 164 N. C. 
268, 80 SE 249, 251. To same effect 
Green v. West Texas Coal Min., etc., 
Co., (Tex. Civ. A.) 225 SW 548. 

14. Coal lands as mineral lands 


see infra § 31 
“Ni defined see 


6. 
land” infra 
§ 70. 
Northern Pac. R. Co. v. Soder- 


15. 
berg, 188 U. S, 526, 530, 23 SCt 365, 
47 LL. ed. 575 [aff 104 Fed. 425, 43 
CCA 620]; Mullan y. U. S., 118 U. S. 
271, 277," 6 SCt, 1041/80 /L. ed, 170; 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§§ 59-63] 


metalliferous lands.!® 


are mineral in character.”° 


lessens.?? 


Determination of character of land. The determi- 


nation whether a given piece of 


classed as mineral land or otherwise is not always 
easy, as it may depend upon many different circum- 
stances,?* such as whether it is located in those re- 
gions generally recognized as mineral lands, or in a 
locality ordinarily regarded as agricultural in its 


character.?* 


[§ 60] 37. Miner’s Weight.25 As applied to coal 
mining, ‘‘miner’s weight’? means such quantity of 


Washington Securities Co. v. U. S., 
194 Fed. 59, 114 CCA 179 [aff 234 
U. S. 76, 34 SCt 725, 58 L. ed. 1220]; 
WAS Sy. Northern bac aR Co. 7170 
Fed. 498, 500 [aff 176 Fed. 706, 101 
CCA- 117 (app-dism 223 U. S. 746, 3 
SCt 533, 56 L. ed. 640)]; Madison v. 
Octave Oil Co., 154 Cal. 768, 99 P 
176; Shreve v. Copper Bell Min. Co., 
11 Mont. 309, 338, 28 P 315. 

{a] Particular mineral lands.— 
@) Coal lands, U., Siv. Sweet, 245 
Toes 88 SOtal os 62a coc. 47'3 
[rev 228 Fed. 421, 143 CCA 3]; Mul- 
lantwe Un Su liseOe Seal, 6 Sct 10415 
30 L. ed. 170; Washington Securities 
GOW eso 194 hed. 59, 14°C CAN TD 
[aff 234 U.S. 76, 34 SCt 725, 58 L. ed. 
1220]; U. S..v%. Northern Pac. R. Co., 
170 Fed. 498 [aff 176 Fed. 706, 101 
CCA 117 (app dism 223 U.S. 746, 32 
SCt 533, 56 L. ed. 640)]; Omo v. In- 
sular Govt., 11 Philippine 67. (2) 
Oil lands. U.S. v. Southern Pac. Co., 
Oth Sal, 20s Clee i, O40 ae CUT, 
(3) Land chiefly valuable for granite 
which it contains, suitable for 
quarrying and of good merchantable 
quality. Northern “Pac. “'R.> Co. _ Vv. 
Soderberg, 104 Fed. 425, 43 CCA 620 
{aff 188 U. S. 526, 28 SCt 365, 47 L. 
ed. 575]. 

“Wiineral” defined see supra §§ 9- 
ni 

16. Northern Pac. R. Co. v. So- 
derberg, 188 U. S. 526, 23 SCt 365, 47 
L. ed. 575; Morgan v. U. S., 169 Fed. 
242, 94 CCA 518. 

“Wineral” as including substances 
not metalliferous see supra § 11. 

17. Davis v. Wiebbold, 139 U. S. 
507, tl SCt 628, 35 L. ed. 238; Deffe- 
back v. Hawke, 115 U. S. 392, 6 SCt 
95, 29 L. ed. 423; Smith v. Hill, 89 
CGalel22> 26-2 16445" Hermocilla yy. 
Hubbell, 89 Cal. 5, 26 P 611; Alford 
v. Barnum, 45 Cal. 482; Merrill v. 
Dixon, 15 Nev. 401. And see cases 
supra note 15. 

[a] ‘ithe long-established crite- 
rion of mineral land is land that at 
the vital time is known to contain 
minerals in quality and quantity rea- 
sonably inspiring the average man 
to believe that expenditure in devel- 
opment is justified, in that it is rea- 
sonably probable that such minerals 
will be found to return reasonable 
profits upon the investment, and 
more valuable therefor than for other 
uses; the latter, for that it is not 
valuable for mineral, if, to secure the 
mineral, uses of greater value must 
be destroyed.” U. S. v. Northern Pac. 
mR, Cos, wie, C20 )eb3, 57. 

{[b] Deposits of trap rock cannot 
give to land the character of “min- 
eral land.’ Foster v. St. Joseph 
Theo os OUt mamta, 2. OntW IN, 338 


As this definition imphes, in 
order to constitute land ‘‘mineral land,’’ 
contain metals or minerals in quantities sufficient to 
render it available and valuable for mining pur- 
poses,!? and it must be more valuable for such 
purposes than for agriculture;*® land is not im- 
pressed with the character of ‘‘mineral lands’’ by 
the mere fact that it contains particles or some 
trace of mineral or metal,'® or that adjacent lands 
Outcroppings of min- 
eral upon certain land are more or less evidentiary 
but by no means conclusive of its mineral charac- 
ter,?1 and off the land their value as evidence rapidly 
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it must 
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coal as is computed at a ton in paying the miner 
who mined by the ton.?6 
ing quantity of mine-run material,?7 but is such 
quantity of the same as operators and miners may 
from time to time agree as being necessary or suffi- 
cient to produce a ton of prepared coal.?% 

[§ 61] 38. Mine-Run Coal.?9 
run coal’’ mean in mining parlance all of the coal 
that comes out of the mine from the picks, embrac- 
ing lump, nut, and slack;®° it is the grade next 
below steam lump.*! 

[§ 62] 39. Mine Weight.*2 
used in a sale of coal means the weight of the coal 


It is not a fixed, unvary- 


The words ‘‘mine- 


‘Mine weight’’ as 


at the mine where it is delivered for transporta- 


tion.?3 
land should be 


As in the ease 


[§ 63] 40. Mining.** ‘‘Mining’’ is the process of 
extracting from the earth the rough ore or min- 
eral;*° and ‘‘mining’’ and ‘‘prospecting’’ include 
the whole mode of obtaining metals and minerals.?% 


of the term ‘‘mine,’’’? the term 


‘‘mining’’ primarily refers to underground excava- 


tions,** but, as used in some connections, includes 


[app dism 39 Ont. L. 525, 12 OntWN 
205, 37 DomLR 283]. 

18. Davis v. Wiebbold, 139 U. S. 
507, 11 SCt 628, 35 L: ed.-238; U. S. 
v. Kostelak, 207 Fed. 447; Hunt v. 
Steese, 75 Cal. 620, 17 P 920; Ah Yew 
Ve Choate, 24 Cal. -562; And see 
cases supra note 15. 

19. Davis v. Wiebbold, 139 U. S. 
507, 11 SCt 628, 35 L. ed. 238; Deffe- 
back v. Hawke, 115 U. S. 392, 6 SCt 
95,/ 29 Li. ed. §423-"Uls) Sl vi Kostelak, 
207 Fed. 447; Madison v. Octave Oil 
Co., 154 Cal. 768, 99 P 176; Alford v. 
Barnum, 45 Cal. 482; Merrill v 
Dixon, 15 Nev. 401. 

[a] The fact that land contains 
some gold or silver will not consti- 
tute it mineral land if the gold 
and silver do not exist in sufficient 
quantities to pay to work it. Davis 
v.-Wiebbold,°139- Us Sy 5077 11. SCt 
628, 35 L. ed. 238; Merrill v. Dixon, 
15 Nev. 401. 

207 Fed. 


ZO UL S: 
447, 452. 

21. U.S. v. Kostelak, supra. 

“The mountains of the West and 
the adjacent valleys and plains are 
ribbed with mineral vein outcrop- 
pings. They indicate possibilities or 
probabilities of valuable mineral de- 
posits, but they are only indications. 
The country is pockmarked with 
prospect holes upon them. Some re- 
solve these possibilities into reali- 
ties and disclose valuable minerals, 
but far more fail therein, so that it 
is a common and truthful saying, 
born of costly and sad experience, 
that but one prospect in a thousand 
warrants development and unearths 
mineral deposits of value. Lands of 
great agricultural value and de- 
voted solely to agricultural uses 
often contain these croppings of no 
value.” U.S. v. Kostelak, supra. 

22. U.S. v. Kostelak, supra. 

23. Ah Yew v. Choate, 24 Cal. 
562, 567. 

“Lands may contain the precious 
metals, but not in sufficient quanti- 
ties to justify working them as 
mines, or make the locality generally 
valuable for mining purposes, while 
they are well adapted to agricultural 
or grazing pursuits; or they may be 
but poorly adapted to agricultural 
purposes, but rich in minerals; and 
there may be every gradation be- 
tween the two extremes.” Ah Yew vy. 
Choate, supra. 

24. Ah Yew v. Choate, supra. 

25. “Mine weight” defined see in- 
fra § 62. 

Regulations as to weighing mined 
product, see Master and Servant §§ 


344, 345. 
26. Drake v. 259 Pa. 8; 


v. Kostelak, 


Berry, 


open workings or quarries.°? 
As to oil and gas. 


The extraction of oil and gas 


102 A 315; Drake v. Lacoe, 157 Pa. 
LG Some eeAGED Boe 
tbe Drake v. Berry, 259 Pa. 8, 102 

28. Drake v. Berry, supra; Drake 
v. Lacoe, 157 Pa. 17, 27 A 538. 

29. Kindred terms defined: 
“Coal” see 11 C. J. p 934. 

“Lump coal’ see supra § 52. 
“Minable coal’ see supra § 54. 

“Rice anthracite coal’ see infra § 91. 
“Screened coal’ see infra § 94. 

30. Drieske v. Jones, etc., Co., 133 
Ill. A. 572, 575; Hardin v. Thompson, 
BTC SIW & 125-22" Krys F285. 

31. MDrieske vy. Jones, etc., Co., 133 
TH ALS 72, 575. 

“Steam lump” 
S528 

32. “Miner's weight” 
supra § 60. 

33. Detroit Southern R. Co. v. 
Malcomson, 144 Mich. 172, 174, 107 
NW 915, 115 AmSR 390, 

Sales by weight generally 
Sales [35 Cyc 209]. 

34. “Mine” as a verb see supra § 2, 

“Mining” as: 


defined see supra 


defined see 


see 


Manufacture: 
In general see Manufactures § 51. 
Within | statute exempting from 
pee see Taxation [37 Cyc 
Mercantile pursuit see Mercantile 

ante p 635 


Bee see Trade [38 Cyc 672 note 


Waste: 
By cotenant see Tenancy in Com- 
mon [88 Cyc 89]. 
Boerne see Receivers [34 Cyc 


[40 Cyc 


35. In re Rollins Gold, etc., Min. 
Co., 102) "Meds ~ 9825" “985; Hscott Ww 
Crescent Coal, etc., Co., 56 Or. 190, 
106" PV452: 

36. Williams v. Toledo Coal Co., 
25 Or. 426, 36 P 159, 42 AmSR 799. 


es general see Waste 


“Prospect” or “prospecting” de- 
fined see infra § 88. 

37. See supra §§ 2, 4. 

33. Ontario Natural Gas (o. v. 
Gosfield, 18 Ont. A. 626, 631. 

39. Burdick v. Dillon, 144 Fed. 


737, 740, 75 CCA 603 [app dism 205 
AJ. S. 550, 27-SCt 792551 “ey ed. 92515 
In re Mathews Cons. Slate Co., 144 
Fed. 724, 735; Hanna v. Warren, 77 
Ind. A, 1, 133 NE 9; Byron v. Utah 
Copper Cor, 53 “Utah 151, 173" Pe oes 
{a] Blasting and loading surface 
coal has been held to be included 
in the term “mining.” Hanna v. 
Warren, 77 Ind. A. 1, 138 NE 9. 
Mining corporation as inoluding 
corporation engaged in open quarry- 
ing see Corporations § 52 note 17 [a]. 


750 [40 C.J.}. 


from the earth ordinarily is. not spoken of as 
‘mining operation.’’*1 
mining 
declared to include the sinking of natural gas and 


ime? 2Nortasa 
statutes,*? ‘however, the word “ 


petroleum wells.*? 
“‘Hydraulic mining.’’ 


nozzle against a natural bank.** 


‘*Mining’’ and ‘‘milling,’’ taken together, is one 
industry having for its object to obtain possession 
of material products in the state in which they were 


fashioned by nature.*® 


-[{§ 64] 41. Mining Agent.*® A person who has 
personally, of the local business at the 


charge, 
mine.** 


[§ 65] 42. Mining Claim*s—a. In General. 


i) 


erally speaking a ‘‘mining claim 


land containing precious metal in its soil or rock.*9 
But in mining parlance the word 
employed as a noun has a definite and particular 
meaning,°° denoting a particular piece of ground to 


40. Hollingsworth v.’ Berry, 107 
Kang 544,192 5R 763) Ji AD RLS hs 
Kreps v. Brady,. 37 Okl.. 764, 133 P 


216, 47 LRANS «106. 

[a] Statement of process of drill- 
ing’ oil well—kKreps v. Brady, 37 
Or. 754,.133 P 216, 217, 47 LRANS 

Al. J. M. Guffey Petroleum Co. v. 
Murrel, 127 La. 466, 53 S 705. 

42. See Ind. Act Febr. 21, 1889; 
and other statutory provisions. 

43. Consumers’ Gas Trust Co. v. 
Quinby, 137 Fed. 882; 70 CCA 220 
[certiorari den 198 U. 's: 585, 25 SCt 
803, A9n 1a ved... 174); Williams v. 
Citizens” -Enterprise Co., 153 Ind. 
496, '55 NE 425; State v. Indiana, etc., 
Oil, ete., Co:, 120 Ind. 575, 22 NE 778, 
6. LRA 579, 


45. In _re Rollins Gold, etc., Min. 
ee 102 Fed. 982, 4 AmBankr 327. 

“Willing”? defined see supra § 53. 

“46. Agents generally see Agency 
26 J. vp 404. 


. 47. Adams Min. Co. v. Senter, 26 
Mich. 73. 
[a] Statutory definition. — ‘Any 


person having, on behalf of the 
owner, the care or management of 
any coal mine, or any part thereof.” 
L. March 238, 1881, p 167 [quot Fell 


v. Rich Hill Coal Min. Co., 23 Mo. A. 
216, 223]; Act March 3, 1870 No., 1, 
§ 3 [quot Com. v. Bonnell, 8 Phila, 
‘(Ga.) 334, 537]. 

48. Adverse claim see infra §§ 
335-344. 


Mining claim as property see Prop- 
erty [382 Cyc 639]. 

49. U. S.—Creede, etc., Min., etc., 
Co. v. Uinta Tunnel Min., etc., Co., 
196, U.S. 3387; 3475 25 SCt 266. 49° Li. 
ed, 501; St. Louis Smelting, etc., Co. 
Vv. Kemp, 104 U. S. 636, 649, 26 IL. 
ed. 875; Lockhard v. Asher Lumber 


Coy 123 Fed. 480, 493. 
Alaska.—Nordstrom v. Sivertsen- 

Johnsen Min., etc., Co., 5 Alaska 210, 

215 [quot Bouvier 1 lew 8 
Colo.—McFeters v. Pierson, 15 


Colo: 20¥, 203; 24 KP 1076, 22 AmSR 
388; Poire v. Wells, 6 Colo. 406, 412. 

Ida.—Salisbury v. Lane, 7 Ida. 370, 
JSD 051 bose. 


Mont.—Terr. v. Mackey, 8 Mont. 
TGS selva. Py isoos / 

Utah.—Mammoth Min. Co. v. Juab 
Le wat OPM tah 2c eeros One acumen L 

[a] Extent—A mining: claim as 


so defined extends by the common- -law 
principles usque ad ccelum in one 
direction, and usque ad orcum in the 
other. Mammoth Min. Co. v. Juab 
County, 10 Utah 232, 37 PB 348. 

[b] Deposit synonymous. — The 
term ‘‘mining claim,’ as used in 14 
U. S. St. at L. 54, declaring that no 
title for a town site may be acquired 
to any mine of gold, silver, etc., is 


Mining by means of the 
application of water under pressure, through a 


| Coal, etc., 


1139]; 


| Min., 


MINES AND MINERALS 


“min- 
Under some 


’? ig expressly 


1 ONE ame 
ys i? a iy 


[§§ 63-65 


which a miner has a recognized, vested, and exclu- 
sive right of possession for the purpose of extract- 
ing precious metals therefrom.°** 
of the public mineral land which the miner takes up 


It is that portion 


and holds in accordance with mining laws, local and 


statutory, for mining purposes;°? a claim asserted 
under the mining laws of the United States to cer- 


tain lands of the government supposed to contain 


mineral deposits.°? 
claims comprised in the above definitions, namely, 
vein or lode claims and placer claims.** 


There are two classes of mining 


The term ‘‘lode claim’’ or ‘‘lode mining claim’’ 


means a mining claim containing a vein or lode 
of metallic ore;*> a definite, distinct, and certain 


tract or parcel of land, designated by stakes and 


Gen- 


is a parcel of | traced.°° 


“ec 


claim’’ when 


Synonymous with “deposit,” or with 
the words “lands containing depos- 
its.” “Hawke vy. Deffebach, 4 Dak, 20, 
22 NW 480 faff'115 UL S. 392, °6 sct 
95,,.29 Li, ed. 423]. 
50. Northern Pac. R. Co 

Sanders, 49 Fed. 129, 135, 1 CCA 193 
Laff 166 U. S. 620, 17, SCt 671,'41-L: 


ed. 1139]. 
SL. ., INoLthenn=2 Pace fh Cos wa Ne 
Sanders, supra; Escott v. Crescent 


Co., 56 Or.,1 90, 195;. 106: © 
452. 


[a] In British Columbia the 
Mineral Act, (Rev. St. (1897] e 135) 
§ 2 defines “mineral claims” as ‘“‘the 
personal right of property or inter- 
est in any mine.” Barinds _ v. 
Green, 16 B. C. 433, 438, 16 WestLR 


Northern Pac. R. Co. v. San- 
49 Fed. 129, 1 CCA 192 [aff 
ays. 620, LTS CerGil 41h weds 
Mt. Diablo Mill, Coie 
Callison, 1% 7b. ,Cas. 9,886, 5 
Sawy. 439, 454, 9 MorrMinR 616; 
Nordstrom v. Sivertsen- Johnsen 
ete., Co., 5° Alaska 210, 215; 
Morse v. De Ardo, 107 Cal. 622, 623, 


40 P 1018; Williams v. Santa Clara 
Min. Assoc,, 66 'Cal-, 193, 198, 5 P 
85; Berentz v. Kern King Oil, etc., 


Co., (Cal. A.) 84 P 45, 46; Salisbury 
vy. Lane, 7, Ida. 370,66 P) 388, 384. 

[a] Independent of acts of con- 
gress providing a mode for the ac- 
quisition of title to the mineral lands 
of the United States, the term ‘‘min- 
ing claim’? has always been applied 
to a portion of such lands to which 
the right of exclusive possession and 
enjoyment, by a private person or 
persons, has been asserted by actual 
occupation, or by compliance with 
local mining laws, or rules, usages, 
or customs. Williams v. Santa Clara 
Min. Assoc., 66 Cal, 198, 198, 5 PF 8b. 

53. Berentz v, Belmont Oil Min. 
Co.) L48Caln biG) 84 (Pray. 4 ee des 
AmSR 3808; Salisbury Vv. Lane, 7 Ida. 
370, 374, 63 P 38 

fa] Similar fe nnitonde-21) “A 
portion of the public mineral lands 
of the United States, to which quali- 
fied persons may first obtain the 
right of occupancy and possession by 
means of location, and, secondly,— 
title by pursuing: certain prescribed 
methods therefor.” Gray v. New 
Mexico Pumice Stone Co,, 15 N. M. 
478, 488, 110 P6038) [eit, Cye]s. 12) 
“A tract of land to which the right 
of possession or title has been ac- 
quired under the laws of Congress 
providing for the sale of mineral 
lands.’’ INorthern Paces. Cos uva 
Musselshell County, 54 Mont. 96, 102 
169 P. 53; Northern. Bac. R. Co. Vv. 
Mjelde, 48 Mont. 287 137 KP 886y 89d. 
(3) In all grants of mineral land 
made by the government, two fees 
are granted—one of the lode as prin- 


| tablished, and 


monuments so that its poundaries may be readily 


Extent. A ‘‘mining claim’’ is not merely a vein 
or lode,®” but includes therewith a certain portion 
of the ‘adjoining surface and subjacent material,°* 
and also the works beneath the surface and machin- 


cipal, and one of the surface ground 
as ancillary. Both taken together 
constitute a “claim,” which is re- 
quired by law to be established by 
courses, distances, and monuments. 
The superficial area is definitely es- 
is sold by the acre 
and fractions of an acre to the pur- 
chaser, and, unless some error is 
shown to exist, is the claim. Coch- 
rane v. Justice Min. Co., 4 Colo. A. 
234, 35 P.752. 

{b] “The location and sale of oil 
land is governed by the mineral laws 
of the United States applicable to 
the location and sale of placer min- 
ing claims, and if land is located and 
held under this law, it is a mining 
claim before patent in every sense of 
the word, and for the purpose of the 
lien law it does not cease to be a 
mining claim when, by a patent from 
the government, the fee is trans- 
ferred to the locator or his assigns.” 
Berentz v. Belmont Oil Min. Co., 148 


nee BUT, boa. ok ke. 4 Soe Amos ee 

54. Sweet v. Webber, 7 Colo. 443, 4 
P 752. See also infra § 66. 

55. Richardson v. El Paso Cons. 
Gold Min. Co., 51 Colo. 440, 118 P 
982, 985. 

{a] Statutory definition.—Section 


2320 (U. S. Comp. St. [1901] p 1424) 
describes lode claims as_ mining 
claims containing “veins or lodes of 
quartz or other rock in place, bearing 
gold, silver, cinnabar, lead, tin, cop- 
per, or other valuable deposits.” 
Duffield v. San Francisco Chemical 
Co., 205 Fed. 480, 488, 123 CCA 548. 

56. Mantle v. Noyes, 5 Mont. 274, 
5 P 856 [aff 129 U. S. 348 mem, 8 SCt 
1132 mem, 32 L. ed, 168 mem]. 

Requisites of location proceedings 
generally see infra §§ 159-232. 

57. “Wein” or “lode”? defined see 
supra §§ 43-51. 

58. U. S.—Mt. Diablo Mill, etce., 
Cosgy, Callison al] B.CassaNo: 9,886, 
5 Sawy. 439, 9 MorrMinR 616 [aft 
6 Pet. 250, 8 L. ed. 387]. 

Cal. Morse v. De Ardo, 107 Cal. 
622, 628, 40 P 1018; Williams v. 
Santa Clara Min. Assoc., 66 Cal. 193, 
by) P85. 

Colo.—Cochrane v. Justice Min. Co., 
4 Colo. A. 234, 35 P 752. 

Ida. spSalisbury v. Lane, 7 Ida. 370, 
63 P’ 383, 384 

Mont. —-Talbott v. King, 6 Mont. 76, 
9 P 434 

Utah.—Mammoth Min. Co. v. Juab 
County, 10 Utah 232, 37 P 348. 

{a] It imceludes the vein specifi- 
cally located, all the surface ground 
located on each side of it, and all 
other veins or lodes, having their 


apices inside the surface lines. Mt. 
Diablo Mill, etc., Co. v. Callison, 17 
F. Cas. No. 9,836, 5 Sawy. 439, 9 


MorrMinR 616. 


sass 
‘For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§§ 65-70] 


, sn 
F ' 


ery fixed thereto.®® 

A tunnel is not a mining claim, although some- 
times inaccurately called so; but is only a means of 
exploration or discovery.®° 

[§ 66] b. Placer Claim.*t The term ‘‘placer 
claim’’ means ground within defined boundaries 
which contains mineral in its earth, sand, or 
gravel;®? ground that includes valuable deposits not 
in place, that is, not fixed in rock, but which are 
in a loose state,°* and may in most cases be collected 
by washing or amalgamation without milling.** It 
is not a location of lodes or veins underneath the 
surface, but is simply a claim of a tract or parcel 
of ground for the sake of loose deposits of mineral 
upon or near the surface.®° By act of congress re- 
lating to the location of placer claims, such claims 
are expressly declared to include all forms of de- 
posit excepting veins of quartz or other rock in 
place.** It is important to bear in mind the differ- 
ence between a placer claim and a lode claim.” 

[§ 67] c. ‘‘Location’’ Distinguished.°* The term 
‘mining claim’’ does not always represent the same 
thing as the term ‘‘location,’’®® although these terms 
are often used interchangeably to denote the same 
thing.?° The ‘‘location’’ which is the act of taking 
the parcel of mineral land“ in time became among 
miners synonymous with the mining claim originally 
appropriated.’ If the miner has only the ground 
covered by one location, his mining claim and loca- 
tion are identical, and the two designations may be 
indiscriminately used to denote the same thing.” 
But if by purchase he acquires the adjoining loca- 


59. Mammoth Min. Co. v. Juab]| Consolidated Mut. 
County, 10 Utah 232, 37 P 348. 2a5meds S24) 157 CCA 633° 
60. Creede, etc., Min., ete., Co. v. 


Uinta Tunnel Min., etc., Co., 196 U.S. 
337, 340, 25 SCt 266, 49 L. ed. 501. 
Tunnel location as mining claim | 
see intra § 67 note 70 [b]. P 20; 
61. “Placer” defined see infra} 421, 425]. 
§ 87. [a] 
“Placer mine” defined see supra § 6. 
G2 U0. Silv. Lron Silver) Min. *+Cos 
IDS UMS 738 ss ISCO I-82 sl wed: 
STi IS: ov. Ohio <Oisv"Coh"240" Med. 
996, 1000 [aff 236 Fed. 481]; Wheeler 
v. Smith, 5 Wash. 704, 708, 32 P 784. 
{a] Other definitions.—(i) “A 
place near the bank of a river where 
gold-dust is found.” Soane, Newman 


cer claims” 


Silver Min. Co., 


& Baretti. (by Valazquez) [quot]601, 29 L. ed. 774. 
Gregory v. Pershbaker, 73 Cal. 109, 67. 
Ae APA OTS (2) “A gravelly | 996, 1000. 


place where gold is found, especially “Placer” 
by the side of a river or in the bed of 
a mountain torrent.” Webster D. 68. 
[quot Gregory v. Pershbaker, su-|§ 42. 
pra]. (3) “A claim of a tract of land 69. 
for the sake of loose deposits* on or 
near its surface.” Webb v. Ameri- 70. 
ean Asphaltum Min. Co., 157 Fed. 
208, 204, 84 CCA 651. Dan 38 

[b] In British Columbia, under 


the Placer Mining Act, the terms] Chance Min., etc., 
‘“‘mine,” ‘placer mine,’ and .“dig-|18 SCt 895, 43 L. 
gings’” are synonymous, and ‘‘placer| Smelting, ete., Co. 


claim’ means the personal right of 26 J 
property or interest in any placer 
mine. Ginaca v. McKee Cons. Hy- 
draulic, Ltd., 11 B. C. 481, 484. 

63. U.S. v. Iron Silver Min. Co., [a] 

LS SuG vou oO) (SOer 195)1532' ol... ed. 
GMS ADE IS. Ate ‘Ohio Oil Co., 240 Fed. 
996, 1000; Webb v. American Asphal- 
tum Min. Co., 157 Fed. 203, 84 CCA 
651, 652; Wheeler v. Smith, 5 Wash. 
704, 708, 32 P 784. 

“In place” defined see supra § 39. 

64 U.S. v. Iron Silver Min. Co., 
TZU SS. Chom SOT 5.32 ored. 
571; Wheeler v. Smith, 5 Wash. 704, 
32 P 784. 

65. Clipper Min. Co. v. Eli Min.,} Cons. Min. Co., 
Cte COn 194 AS22002 228i" 24 SCt |) 17 P83." 86. 
632, 48 L. ed. 944. 71. 

66. U. S. Comp. St. (1916) § 4628, 
and prior similar acts [quot North- 
ern Pac. R. Co. v. Soderberg, 188 U.S. 
526, 532, 23 SCt 365, 47 i ed. 575 


S. 636, 


“locations” for 
“locations” 


locations or feet. 
Silver Min. Co., 


a “mining claim” 


ing claims. 


Last Chance Min., 


Smelting, etc., 


MINES AND MINERALS 


Oil Co. 


v. San Francisco Chemical Co,, 205 
Fed. 480, 488, 123 CCA 548; Gregory 
v. Pershbaker, 73 Cal. 
Freezer v. Sweeney, 
Moxon v. Wilkinson, 2 Mont. 


Does not include mineral in 
undergreund rocks.—Although 
are said by the statute 
to include all other deposits of min- 
eral matter, such mines are those in 
which this mineral is generally found 
in the softer material which covers 75. St. 
the earth’s surface and not among 
the rocks beneath, 
TUCe Oe Sie Osc) 0 poet 76. 


US ver OnlorOueeor 


claim 
“lode” distinguished. see supra § 51. 
“Tocation” 


St. Louis Smelting, etc., Co. v. 
Kemp, 104 U. S, 636, 26 
Creede, etc., 
Uinta Tunnel Min., 
25) SCt. 266; 
Del Monte Min., ete, Co. v. 
Com wis On. Seer 
ed. 72; 


ed. 875; 
Pierson, 15° Colo; 201; 24 P 1076, 22 
AmSR 388; Leet v. John Dare Silver 80. io 
Min. Co., 6 Nev. 218. 81. 
Illustration.—Under an _ act [a] 
which requires certain work to’ hold 
a year, the 
means an entire mining 
claim irrespective of the number of 
Leet v. John Dare 
6 Nev. 218. 
[b] A tunnel location constitutes 
within the meaning 
of U. S. Rev. St. § 23238, relating to 
lands on which may be located min- 
Back v. Sierra Nevada 
2" Ida. 


See supra § 42, 

72. Del Monte Min., 
ete,’ Co., 
55, 18 SCt 895, 43 abe ed. 72; St. Louis 83. 
Corry: Kemp, 104 U.S. 


* 
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tion of another, that is, the ground which another 
has taken up, and adds to his own, then his mining 
claim covers the ground embraced by both loca- 
tions, and henceforth he will speak of it as his 
claim.** Indeed, his claim may include as many 
locations as he can purchase, and the ground covered 
by all will constitute what he claims for mining 
purposes; or, in other words, will constitute his min- 
ing claim, and be so designated.” 

[§ 68] d. ‘‘Mine’’ Distinguished.“© The term 
‘mining claim’’ indicates a possessory right or 
interest, whereas the term ‘‘mine’’ indicates title to 
or ownership of the land as distinguished from a 
mere possessory right." 

[§ 69] 43. Mining District and Mineral District.“* 
The term ‘‘mining district’’ is well known,’ and 
means a section of country usually designated by 
name and described or understood as being confined 
within certain natural boundaries, in which gold or 
silver or both are found in paying quantities, and 
which is worked therefor, under rules and regula- 
tions prescribed by the miners therein.®° 

‘‘Mineral district.’’ It has been held that the 
term ‘‘mineral distriet’’ as used in the federal stat- 
utes, being known neither in law nor in fact as the 
designation of any well defined or exact locality, 
is a word of no meaning, and therefore incapable 
of application.*! 

[§ 70] 44. Mining Land; Mining Ground.®? Lands 
from which mineral substances are taken may be 
termed ‘‘mining lands.’’8% 

‘*Mining ground” means that land in which the 
v._U._S.,] 636, 26 L. ed. 875. 

Duffield 73. Del Monte Min., etc.,'Co. v, 

Last Chance Min., etc., Kel 171. U.S; 

55, 18 SCt 895, 43 L. ed. 72; St. Louis 
Smelting, etc.,. Co. v. Kemp, 104 U. S: 
636, 26 L. ed. 875; Castagnetto v. Cop- 
pertown Min., etc., Co., 146 Cal. 329, 
80 P 74; Poire v. Wells, 6 Colo. 406. 

74. Del Monte MMT ele COmn NG 
Last Chance Min., etc., Co., ide URse 
55, 18 SCt 895, 43 L. ed. 72; St. Louis 
Smelting, etc., Co. v. Kemp, 104 U. S, 
636, 26 L. ed. 875; Poire v. Wells, 
6 Colo. 406. 
Louis Smelting, etc.,. Co. 
v. Kemp, 104 U. S. 636, 26 L. ed. 875; 


Poire v. Wells, 6 Cold. 406. 
, “Mine” defined see supra .§§ 
—8. 


77. Warhart, v..Powers, 17% JAriz. 
55, 67, 148 P 286 (“We find an ample 


109, 14 P 401; 
8 Mont, 508, 21 


“pnla- 


Reynolds v. Iron 


240 Fed. 


and “vein” or| recognition of this distinction in our 
statute governing the ‘subject. of 
defined see supra|taxation, wherein the use | of the 


words “mines and mining claims’ ig 
made to distinguish between , the 


L. ed. 875. cases in which there is ownership of 
Min., etce., Co. v.| the land, and therefore perfect title 
etc., Co., 196 U.| to the mine, and those cases wherein 

49 LL. ed. 501;| the miner has the exclusive right of 


Last | possession and enjoyment of the land 
for mining purposes’’), 
St. Louis 78. “Zand district” defined see, 35 
Vag ICID MOA | Corse py Oss: 
McFeters v. 79. .U. S. v. Smith, 11 Fed. 487, 
490, 8 Sawy, 100. 
v. Smith, supra. 
U. S. v. Smith, supra, 
Reason for rule—‘There is 
no method of proceeding known to 
word|the law by which a _ district of 
country can be prospected, surveyed, 
and established, or declared to be a 
‘mineral district,’” and, although 
there are ‘‘Ssome mineral lands’ and 
“mining districts’ in a -particular 
state, “it is not known that there are 
any considerable or contiguous sec- 
tions of the country in which the 
term ‘mineral district’ could properly 
be applied, and it is certain that 
there is none to which it is applied by 
law.’ U.S. Vv. Smith, dae Meds 48:7, 
491, 8 Sawy. 100. 
if Be OS $2. “Wineral land” see supra § 59. 
Gill « Vine Weston, 110. Pas «812, 
317, 1A 921 : 


(Hasb.) 420, 


Gus, MOL aa 


4 
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owner works in good faith, by ordinary mining proc- 
esses, deposits of stone or other minerals with a 
view of utilizing the products for commereial pur- 
poses,*¢ regardless of whether the undertaking 
results in loss or profit.8° It has no necessary iden- 
tity with mineral land patented as such by the 
United States.86 When used in a deed the term 
‘(mining ground’’ has a technical meaning, as refer- 
ring to that interest which a mere occupant of a 
mine has therein.*? 

[§ 71] 45. Mining Operation. An operation con- 
nected with the working of a mine;** it has been 
held not to refer to oil production in ordinary 
parlance.®® 

[§ 72] 46. Mining Purposes. As used in statutes 
relating to mines, the term ‘‘mining purposes’’ in- 
cludes any reasonable use or purpose pertaining to 
the proper working of the mine.% 

[§ 73] 47. Mining Pursuit. The act ae being en- 
gaged in producing minerals. 

[§ 74] 48. Mining Rights and Mining Title.°* <A 
‘(mining right’’ is a right to enter upon and occupy 
land for the purpose of working it, either by under- 
ground excavations or open workings, to obtain from 
it the minerals or ores which may be deposited 
therein;®* by implication the grant of such a right 
carries with it whatever is incident to it and nec- 
essary to its beneficial enjoyment,®* such as rights 
of way over the surface, the right to dig and drive 
slopes and entries, and the like.®® The term may 
also include licenses and the rights of the owner of 
the minerals;°* but it is not a mere easement in 
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[§§ 70-77 


‘‘Mining title’’ as employed in the federal statute 
relating to the location of mining claims®* means 
the title which the miner obtains by his discovery 
and location, followed up with a compliance with 
the statutory regulations to preserve his right of 
possession. °? 

[§ 75] 49. Mining Timber or Mining Lumber. 
Timber used in the direct operation of mining,’ such 
as for propping and securing the passages which 
are made in the course of mining.” 

[§ 76] 50. Natural Flow.’ As applied to a nat- 
ural gas well, the entire volume of gas that will 
issue from the mouth of the well when retarded only 
by the atmospheric pressure.* 

[§ 77] 51. Natural Gas.° The term ‘‘natural gas’’ 
has not in law a fixed, definite meaning,® but is 
the proper subject of interpretation and applica- 
tion according to the facts and circumstances in 
each case.7 It has been defined as a mineral;* a 
fluid mineral substance;° a fuel;?° a substance which 
may be converted into heat by combustion with 
atmospheric air; but it is not heat itself.14 Gen- 
erally, it is a gaseous product arising from petro- 
leum wells.1? 

Classes. It is divided into two classes, dry natural 
gas, and wet natural gas.t?. ‘‘Dry natural gas’’ is 
natural gas which does not contain an appreciable 
amount of readily condensible gasoline; it is usually 
not intimately associated with petroleum.‘+ ‘‘Wet 
natural gas’’ is natural gas from which gasoline 
can be extracted in sufficient quantities to warrant 
the installation of a plant, or natural gas which 


realty." 


84. Johnson v. California Lustral 
€o., 127 -Cal,- 233, 59 P 595, 

[a] An actual mine, lands sub- 
jected to the processes of mining, is 
“mining ground.’ Johnson v, Cali- 
fornia Lustral Co., 127 Cal. 2838, 289, 
OM) IBS Ses 

{b] A ditch and water right by 
means of which a mine is operated as 
an appurtenance thereof is “mining 
ground” under the statute. McShane 
VeCarter, S0mCaAlwel0. 22 Pelns,  1aO: 

85. Johnson v. California Lustral 
Con ei Cals 233, 09) Ebb. 

86. Johnson v. California Lustral 
Co., supra; Byrne’s Hst., 112 Cal. 176, 
44 P 467. 

87. Hale, etc., Gold, etc., Min. Co. 
v. Storey County, 1 Nev. 104, 108. 

Construction of deeds generally 
see Deeds §§ 195-480. 

ss. J. M. Guffey Petroleum Co. v. 
Murrel, 127 La. 466, 484, 485, 53 S 705. 
J. M. Guffey Petroleum Co. ow 

supra. 

oO. U. S. v. United Verde Copper 
Wor, 6, Ariz. 186) 71 P2954 afi 196 
We, Sae200, 25 sct 222, 49 L. ed. 449]; 
Hartman v. Smith, 7 Mont. 19, 14 Pp 
648, 650. 

{a] Dlustrations. — (1) “Mining 
purposes,” as used’in U. S.. Rev. St. 
§ 2337, relating to mines, etc., and 
which provides that where  non- 
mineral land not contiguous to the 
vein or lode is used or occupied by 
the proprietor of such vein or lode 
for mining or mining purposes, such 
nonadjacent surface ground may be 
embraced and included in an applica- 
tion for a patent for such vein or 
lode, includes any reasonable use for 
mining purposes which the lode min- 
ing claim may require for. its proper 
working and development. The 
amount of use may be very little, or 
it may be a great deal. All the law 
requires is the reasonable use and 
occupation of the nonadjacent min- 
ing tract for mining purposes in 
connection with the mining claim. 
Hartman v. Smith, 7 Mont. 19, 14 P 
648. (2) The removal of timber by 
@ mine owner for the purpose of 


contains readily 


roasting ores at the mine is a tak- 
ing of the timber for a “mining pur- 

pose,” as permitted by Act June 3, 
T 878 COU Stacie S Se ermoO) as. 
U. S. v. United Verde Copper Co., 8 
Ariz. 186, 71 P 954 [aff 196 U. S. 207, 
25. SCt 222, 49 Li. ‘ed. 449]. 

91. Etchison Drilling Co. v. 
Flournoy, 131 La. 442, 59 S 867, 872. 

92. “Mining claim” defined see su- 
pra §§ 65-68. 

SS. Smith v. Cooley, 65 Cal. 46, 47, 
DOP SS S0e CO Vie bells Zot, bulge se2, ao6 
NE 593, 594, 19 LRANS 746, 15 Ann 
Cas 511; McGraw v. Lakin, 67 W. Va. 
385, 68 SE 27. 

[al The right to mine for oil and 
gas is a mining right. Peo. v. Bell, 
237 Ill. 332, 86 NE 5938, 19 LRANS 
746, 15 AnnCas 511. 

[b] “Mineral rights,” as used in 
a deed, construed as not necessarily 
including the right to oil and gas. 
Carothers v. Mills, (Tex. Civ. A.) 233 
SW 155. 

94. Smith v. Cooley, 65 Cal. 46, 2 
P 880; McGraw v. Lakin, 67 W. Va. 
385, 68 SE 27. 

Extent of rights under: 


Mining lease generally see infra 

§§ 608-618. 

Mining license generally see infra 

TMA 9) 

95, Liouisvillle, etel ws ae COW Wa 
Massey, 136 Ala. 156, 338 S 896, 96 
AmSR 17. 

96. McGraw v. Lakin, 67 W. Va. 


385, 68 SH 27. 
Mining licenses generally see in- 


ira ILI, 

97. Sholl v. Peo., 194 “Tl, 24;. 61% 
NE 1122. 

Easements generally see Hase- 
ments 19 GC. J. p 856. 

98. U. S. Rev. St. § 910 (provid- 
ing that ‘no possessory action be- 


tween persons, in any court of the 
United States, for the recovery of 
any mining title, or for damages to 
any such title, Shall be affected by 
the fact that the paramount title to 
the land in which such mines lie is 
in the United States; but each case 
shall be adjudged by the law of pos- 


condensible gasoline.1® 


session’’). 

99. Gillis v. Downey, 85 Fed. 483, 
486, 29 CCA 286. 

1. Aktieselskabet Grenland Ws 
Janson; 35. TD. D-Ral35, 23 6: 

Timber used as “sleepers” 
f tramways which happen to be 
in a mine is not ‘mining timber.” 
Aktieselskabet Grenland v. Janson, 
SOME pds bie who Dye LO 

2. Aktieselskabet 
Janson, supra. , 

“Sprag”’ defined see infra § 100. 

S. Generally see [29 Cyc 281]. 

4 Richmond Natural Gas Co. v. 
Enterprise Natural Gas Co., 31 Ind. 
A, 222, 66 NE 782; 783. 

5. “Casing head gas” defined see 
supra § 19. 

6 Farquharson v. Barnard Argue 
Roth Stearns Oil, ete., Co., 25 Ont. L. 
93, 20 OntWR 351 [aft 22 Ont. L. 319) 
3 OntWN 276, 17 OntWR 525, and app 
dism [1912] ASCs 864, 23 OntWR 90, 
5 DomLR 297, AnnCasi913B 1212]. 

We Farquharson v. Barnard Argue 


Grenland v. 


Roth Stearns Oil, ete, Co., supra. 
gs. See supra § 12. 
9. Manufacturers’ Gas, etc., Co. 


v. Indiana Natural Gas, etc, Co 
Ae Ind. 461, 468, 57 NE 912, 50 LRA 

10. Citizens’ Gas, etc., Co. v. El- 
wood, 114 Ind. 332, 338, 16 NE 624; 
Emerson v. Com., 108 Pa. Tale CIRO RS 

11. Emerson V. Com., supra. 

12. Mussellem vy. Magnolia Petro- 
leum Co., 107 Okl. 183, 231 P 526, 530 
[cit 2 Bacon and H. American Pe- 
troleum Industry]. 

13. Mussellem v. Magnolia Petro- 
leum Co., supra. 

_[a] “There is in fact no atomic 
difference between dry natural gas 
and wet natural gas, except in the 
degree they may contain condensible 
gasoline.” Mussellem v. Magnolia 
Petroleum Co.,. 107 Okl. 183, 188, 231 
P 526, 530 [cit 2 Bacon and H. 
American Petroleum Industry]. 

14. Mussellem v. Magnolia Petro- 


leum Co., supra. 
15. Mussellem v. Magnolia Petro- 
leum Co., supra. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


a 


§§ 78-87] 


[§ 78] 52. Natural Slate. 
rock,1® 

[§ 79] 53. Open Mine. A mine is said to be open 
when it has been devoted by a person lawfully en- 
titled to do so to the purpose of making a profit 
by the working and sale of the minerals therein;‘* 
itis largely a question of intention which may be 
evidenced in various ways.1® When a mine is once 
open, the sinking of a new pit on the same vein is 
not necessarily the opening of a new mine.?® 

[§ 80] 54. Ore. The word ‘‘ore’’ has a definite 
signification,?° and in its usual acceptation”! it des- 
ignates the compound of a metal and some other 
substance, as oxygen, sulphur, or arsenic, called its 
mineralizer, by which its properties are disguised 
or lost;?2 a metalliferous mineral or rock, especially 
one which is of sufficient value to be mined.?? 

‘Zinc ore.’’ A mineral body containing so much 
of the metal of zine as to be worth smelting.** 

-[§ 81] 55. Ore Dressing.*® The process of sepa- 
rating the particles of ore or metal from the rock 
or other matter with which they are associated.?® 

[§ 82] 56. Ore Leave. The right to dig and take 
ore.?? 

[§ 83] 57. Outcrop. A presentation of the min- 


A metamorphic clay 


eral to the naked eye on the surface of the earth;?° 


that portion of a vein appearing at the surface ;*° 
16.- Plastic Fireproof Constr. Co, 


v. San Francisco, 97 Fed. 620, 623. 21. State v. 
{a] Explanation of substance.—| 262, 270. 
“In the quarry and in masses it has [a] 


cleavage planes, so that it can be|by law, and 
readily divided into thin plates or 
slabs, which are very solid and fine] tion.” 
grained, and which may be easily 270. 
worked and smoothed; and it is 22. 
therefore useful as a top covering, 
where such covering is required to 
be thin, smooth, and water-tight. 
It is especially valuable for roofing, 
and in the manufacture of mantels,|N. 


{1891} 
YG) 4955 
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186, 49 AmSR 683. 
Berryman, 8 


“Yhe word ore is not defined 
must 
construed in _ its 

State v. Berryman, 8 Nev. 262, 


Webster D. 
Merritt. ellt.rWy Saas 
29 I. ed. BOR VAT bys -Gen. v. Morgan, 32. 
i (Chit, i432: 
v. Lake Champlain Granite Co., 147 | 375, 
42 NE 186, 49 AmSR 683; 33. 


(40°C. J.] 753 
the edges of strata which appear at the surface of 
the ground;*° the portion of a vein or strata emerg- 
ing at the surface or appearing immediately under 
the soil and surface débris;*! the nearest point at 
which a vein is found toward the surface of the 
earth.®? 

[§ 84] 58. Owner of Mine.** As used in mining 
laws, the immediate proprietor or lessee, or occupier 
of a mine or any part thereof.** It does not include 
a person who merely receives a royalty rent or fine 
from a mine,®® or is merely the proprietor of a mine 
subject to a lease, grant, or license for the working 
thereof.°° 

[§ 85] 59. Pertenencia. A word as used in rela- 
tion to the quantity of land which the discoverer of 
a new mine may acquire round about it, a square 
of two hundred varas, or five hundred and fifty 
feet.3” 

[§ 86] 60. Pit.°° The shaft coupled with the 
underground workings to which access is had from 
the shaft.*° 

[§ 87] 61. Placer.*° The term ‘‘placer’’ means a 
superficial deposit which occupies the bed of an 
ancient river or valley,*+ earth, sand, or gravel con- 
taining valuable mineral in particles.t? By geologi- 
cal authority it is a term applied to the auriferous 
gravels of America.*? 


Cas. No. | 13,41'3, 
MorrMinR 566. 

29. Van Cotta [quot Duggan v. 
Davey, 4 Dak. 110, 26 NW 887; 896 
(app dism 131 U. S. 438, 9 SCt 797, 
3 kay Cay 207 jie 

30. Geike [quot Duggan v. Davey, 
supra]. 
[quot Marvel v. 31. Dr. 
12, 6. SCt 207, 


1 McCrary 480, 1 
Nev. 


therefore. be 
usual accepta- 


Raymond Gloss. 
Duggan v. Davey, supra]. 
Jim Butler Tonopah Min. Co. 
v. West End Cons. Min. Co., 39 Nev. 
404, 158 P 876, 1 ALR 405 
“Qwner” defined generally see 


[quot 


449]; Armstrong 


billiard tables, and other similar | Doster v. Friedensville Zine Co., 140] [29 Cye 1549]. 

objects. ‘Whet slate has .a fine| Pa. 147, 151, 21 A 251. 34. Fell v. Rich Hill Coal Min 
grain, and makes hones. A tough [a] Other definitions. —(1) ‘“The}Co., 23 Mo. A. 216, 223; Com. v. Bon- 
kind (hornblende slate) is used for|ore of a metal with the stone in|nell, 8 Phila. (Pa.) 534, 5387; Ark- 


sidewalks. A soft 
carbon (drawing 
is used for 


flagging and 
kind, containing 
slate or graphic slate), 


which it occurs, 
picked over 
quite worthless.”’ 


after 
to throw out what is [a] 
Webster D. [quot 


it has been]! wright v. Evans, 49 L. J. M. C. 82. 
Harbor trustees having a li- 


cense to take flint and chalk from a 


pencils. Polishing slate has a pe-| State v. Berryman, 8 Nev. 262, 270].| quarry at a certain time are not 
culiarly fine grain, and is found in] (2) “Unrefined or unreduced metal,| thereby ‘owners’ of the quarry 
Bohemia. It is used in slips and in]|i.e., metal in combination with some-| within the meaning of Metalliferous 
powder.’ . Slate is also made into} thing else.’ Atty.-Gen. v. Morgan,} Mines Reg. Act (1812) § 41. Foster 
tablets for use in schools, and] [1891] 1 Ch. 432, 449, 461 [cit John-|_v. New Haven Harbor, 61 J. P. 629. 
wherever it is convenient for writ-|son D.; Richardson IDI 35. Arkwright v. Evans, 49 L. J. 
ings and drawings intended to be {[b] “Granite neither in a popular] M. C. 82. 

expunged.” Plastic Fireproof Constr.] or scientific sense is a mineral ore.” 36. Arkwright v. Evans, supra. 
Co. v. ‘San Francisco, 97 Fed. 620,| Armstrong v. Lake Champlain Gran- 37. Castillero v. U. 2 Black 


623. 
17. Elias v. Griffith, 8 Ch. D. 521; 
20 Halsbury L. Eng. p 505 par 1289. 
[a] Tlustration of open mine.— 
A mine worked through a shaft sunk 
on other land. Vachell v. Morgan, 
[1904] aeChs $10. 


18. Vachell v. Morgan, supra; 
C@Ghaytor, vas lrotter, 87 la Taekep: 
INES .638: 


19. Elias v. Snowdon Slate Quar- 
ries Co., 4 App. Cas. 454, 17 ERC 732; 
In re Maynard’s Settled Est., [1899] 
2 Ch. 347. 

{a] Rule not applicable. — The 
rule stated in the text is inapplicable 
to a case where two portions of a 
settled estate are separated from 
each other by a strip of land belong- 
ing to a different owner, although one 
eontinuous seam of coal runs under 
the whole. If, therefore, the seam 
of coal has been worked under one 
portion of the settled estate in the 
lifetime of the settler, but not under 
the other, the unworked portion 
cannot be held an ‘‘open mine,’ even 
when the tenant for life has acquired 
the coal under the intervening strip. 
In re Maynard’s Settled Hst., [1899] 
2 Ch. 347. 

20. Armstrong v. Lake Champlain 
Granite Co., 147 N. Y. 495, 501, 42 NE 


[40 C. J.—48] 


ite Co., 147 N. Y. 495, 501, 42 NE 186, 
49 AmSR 683. 

[ec] “Mineral” distinguished, —— 
Doster v. Friedensville Zine Co., 140 
hese bc UE alia 8S 2 Le Naya 

23. Century D. [quot J. M. Guffey 
Petroleum Co. v. Murrel, 127 La. 466, 
483,53) S 705]. 

24. New Jersey Zine Co. v. New 
Jersey Franklinite Co., 13 N. J. Eq. 
322, 346 [rev on other grounds 15 
N. J. Eq. 418, and cit Lehigh Zinc, 
ete., Co. v. New Jersey Zinc, ete., Co., 
55) Nv Je es, 850) 35,° 26 Ang 20}. 

25. “Concentrator ;” “concentra- 
tion’? see supra § 23. 

26. Century D. [quot Re McIntyre 
Poreupine Mines, Ltd., 49 Ont. L. 214, 
219, 62 DomLR 619]. 

[a] “fhe province of the ore- 
dresser is to separate the ‘values’ 
from the waste—for example, quartz, 
felspar, calcite—by mechanical 
means, obtaining thereby ‘concen- 
trates’ and ‘tailings.’” 20 Bncyclo- 
pedia Brit. (11th ed) p 238 [quot 
Re McIntyre Porcupine Mines, Ltd., 
49 Ont. L. 214, 218, 62 DomLR 619]. 

27. Fulmér’s App., 128 Pa. 24, 40, 
18 A 493. 15 AmSR 662; Ege v. Kille, 
84 Pa. 333, 340. 

“Wiining rights’ see supra § 74. 

28. Stevens v. Williams, 23 


(UMS MLT. SIGS a dive te dans. 0: 
38. “Pit boss” see supra § 56. 


39. Lofthouse Colliery, Ltd. v. 
Ogden, ([Lotsti3s Ky Bi. 120.9123. ais 
used in an award settling rates of 
wages). 

40. “Placer claim’ defined see 
supra § 66. 
bt at mine” defined see supra 

41. Montana Coal, etc. Co. v. 
Livingston, 21 Mont. 59), 695 162° -P 
780; Moxon vy. Wilkinson, 2 Mont. 
421, 424. 

[a] Similar definition.—‘‘Placers 


are merely superficial deposits, oc- 
cupying the beds of ancient rivers 
or valleys, washed down from some 
vein or lode.’’ Northern Pac. R. Co, 
v. Soderberg, 188 U. S. 526, 532, 23 
SCt 365, 47 L. ed. 575 [quot Duffield 
vy. San Francisco Chemical Co., 205 
Fed. 480, 484, 123 CCA 548]. 

42. McCarter v. Sooy Oyster Co., 
(3 PINet Di) Was 3894, bi ANd, 25. 

43," Montana itiCoals etc... s@omenv. 
LivAD ES LCM, 2” IWMrontt: | '5:9)) “GOs ode 
780 


[a] “This name was given by the 
Spaniards to the auriferous gravels 
of America.” Moxon vy. Wilkinson, 2 
Mont. 421, 424 [cit Dana Geology; 
Simonin Underground Life]. 
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[§ 88] 62. Prospect. The term ‘‘prospect’’ as a 
noun means an undeveloped mine.*# As a verb, it 
means to explore for unworked deposits or ore, as 
a mining region; to do experimental work upon, as 
a new mining claim, for the purpose of ascertaining 
its probable value.*® 

[§ 89] 63. Quartz. 
auriferous rock.*é 

[§ 90] 64. Quartz Lode. A fissure or seam in the 
country rock filled with quartz matter bearing gold 
or silver.*? 

[§ 91] 65. Rice Anthracite Coal.4® That which 
will pass through a three-eighth inch mesh and 
over a three-sixteenth inch mesh.*® 

[§ 92] 66. Roast or Roasting. In mining par- 
lance the term ‘‘roast’’ or ‘‘roasting’’ means the 
process of heating highly metallic ores, with access 
of air, but without fusing, for the purpose of driv- 
ing off or volatilizing impurities, or for oxidizing 
them.®° 

Distinguished from ‘‘smelting.’’ It is not a part 
of the process of smelting, but it is distinguishable 
therefrom by the fact that ‘‘smelting,’’ even in its 
more general sense, is the obtaining of metal from 
the ore by a process that includes fusion, while 
‘‘roasting’’ ore is to heat highly with access of 


In gold mining all kinds of 


44, Montana R. Co. v. Warren, 6} to heat, 
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as ores.” 


- T§§ 88-96 


air, but without fusing.°t It is preparation for 
smelting, but not smelting.°? . 

[§ 93] 67. Room.** The place in which a miner 
works and from which he mines coal.** 

[§ 94] 68. Screened Coal.** Coal which has been 
passed through screens no matter what its size.°° 

[§ 95] 69. Shaft; Working Shaft.°* In mining 
parlance, a ‘‘shaft’’ is a vertical or inclined excava- 
tion, made in opening the ground for mining pur- 
poses ;°* a vertical opening through the strata which 
is or may be used for purposes of ventilation or 
escapement, or for the hoisting or lowering of men 
and material in connection with the mining of coal.°? 
It is much more restricted in its signification than 
the term “mine,’’®° and ordinarily the two terms 
are not synonymous,®! although they might be so 
used in an instrument.®? 

‘‘Working shaft.’’®? As used in a statute regu- 
lating mining,** the term ‘‘working shaft’? means 
not merely a shaft worked for the purposes of the 
mine, but a shaft which is actually completed and 
by which men are required to descend in order to 
work.® 

[§ 96] 70. Shooter. In coal mining parlance, the 
man whose duty it is to shoot down the coal after 
it has been mined by the machines.*%* 


Worcester D.) United Verde Copper Co., 8 Ariz. 


Mont. 275, 278, 12 P 641 [aff 137 
U. S. 348, 11 SCt 96, 34 L. ed. 681]. 

[a] A prospect differs from a mine 
only in the fact that ore has been 
taken from the latter in large quan- 
tities. It is no more a matter of 
speculation than is a mine from 
which ore has been taken. The fu- 
ture of each is equally uncertain. 
Montana R. Co. v. Warren, 6 Mont. 
275, 281, 12 P 641 [aff 137 U. S. 3438, 
11 SCt 964/345 L.. ed. 682145 


45. Century D. [quot Martin v. 
Eagle Dev. Co., 41 Or. 448, 457, 69 
P 216] 


{a} This is the common or cur- 
rent acceptation of the term. Hence 
the court will not take judicial no- 
tice that the word “prospected,” as 
applied to placer mines, signifies that 
the holes have been sunk to the bed 
rock, and a test made of the earth 
in each, and the average ascertained. 
Martin v. Hagle Dev. Co., 41 Or. 448, 
69 P 216. 
“Prospecting.’’—Under a stat- 
requiring the claimant of a 
mining claim to perform work and 
labor thereon in prospecting and de- 
veloping it to the amount of one 
hundred dollars annually, the word 
“prospecting,” when used with ref- 
erence to such annual labor to be 
expended upon the mining claim, is 
not used in the sense of ‘‘explora- 
tion and discovery,” which is neces- 
sary before a valid location can be 
made, but rather in the sense of ‘‘de- 
velopment and. demonstration,” that 
the value of the ledge may be deter- 
mined, as distinguished from the 
ascertainment of its existence. 
Bishop v. Baisley, 28 Or. 119, 136, 41 
P 936. See generally infra § 268. 

“Prospecting partnership” see 
fre Very 


in- 


fe Leckie v. Stuart, 34 N. S. 140, 
147. 
47. Foote v. National Min. Co., 2 


Mont. 402, 404. 


48. “Lump coal’ defined see su- 
pra § 52, 

3 creened coal” defined see infra 

4, i 

49. Westinghouse v. Remington 
Salt Co.,.116 App. Div. 123, 127, 101 
NYS 303. 

50. Standard D. [quot U. S. v. 


United Verde Copper Co., 8 Ariz. 186, 
192,071 P1954 (atk 196 U. SP1207,256 
SCt 222, 49 L. ed. 449)]. 

{a} Other definitions: (1) ‘“‘To ex- 
pel volatile matters from by exposing 


[quot U. S. v. United Verde Copper 
Cos. SV ATIZ US 6 A930 TP ob 4 MCate 
196 U. S. 207, 25 SCt 222, 49 L. ed. 
449)]. (2) “To dissipate by heat the 
volatile parts of, as ores.” Webster 
D. [quot U. S. v. United Verde Cop- 
per Co., supra]. 

{[b] Statement of process.—‘‘It is 
a matter of common knowledge that 
in this territory the roasting of ores 
at the mines from which it is taken 
is ordinarily accomplished by piling 
the ore and the wood mingled with it 
in piles in the open air, and by ig- 
niting the wood the fire is communi- 
cated to the sulphurous or other ‘com- 
bustible ingredients in the ore, and 
thus, by the heat generated by its 
own combustion and that of the wood 
mingled with it, the volatile sub- 
stances are driven off. in vapor, 
smoke, and gases from the ore thus 
treated. By this treatment the ores 
that are extremely sulphide or 
highly charged with other volatile 
substances are relieved from a large! 
portion thereof, and are the more 
readily treated by smelting or other 
processes of reduction, and besides 
require less fluxing material for such 
reduction, and are also lighter in 
weight, and for that reason, when 
shipped to other points for smelting 
or further treatment of any kind, 


cost less for freight.” Ure S.. sive 
United Verde Copper Co., 8 Ariz. 
186,192) 71 PB 19549 [quotvand | aft 


196 U. S. 207, 212, 26 SCt 222, 49 i. 
ed. 449]. . 

51. U. S. v. United Verde Copper 
Co., supra. f 

[a] FPurther statement of dis- 
tinction.— "That smelting is ordi- 
narily accomplished by means of ex- 
tensive plants erected for that pur- 
pose, and very often at great dis- 
tances from the mines producing the 
ores smelted, while only the most 
extremely sulphide ores are roasted, 
and the roasting, when done, is fre- 
quently accomplished in a primitive 
manner by the combustion in the 
open air of the sulphur, arsenic, and 
more volatile portions of the ore, 
and in all cases, whether in the 
primitive manner mentioned or in 
reverberatory furnaces, is accom- 
plished without any fusion or melt- 
ing of the metal contained in the 
ore, satisfy us that the process of 
roasting ores, instead of being in- 
cluded in, is entirely different and 
distinct from, smelting.” U. S, v. 


186, 194, 71 P 954 [aff 196 U. S. 207, 
25 SCt 222, 49 L. ed. 449]. 

“Smelting” defined see infra § 99. 

52. U. S. v. United Verde Copper 
Co., 196 U. S. 207, 25 SCt 222, 49 L. ed. 
449 [aff 8 Ariz, 186, 71 P 954]. 

53. “Room” defined generally see 
[34 Cye 1815]. 

54. Ricardo v. Central Coal, 
Co., 100 Kan. 95, 163 P 641, 643. 

55. “Lump coal” defined see supra 
§ 52. 

“Rice anthracite coal’ defined see 
supra § 91. 

56.. Mercer Min., etc., Co. v. Mc- 
Kee, 77 Pa. 170, 172 (where the term 
was so used in an agreement by 
which plaintiff was to pay a certain 
sum for each ton of screened coal 
mined and removed from certain 
land, and in which it was further 
held that evidence was inadmissible 
to show that “screened coal” is un- 
derstood to mean among coal mer- 
chants and miners to include only 
lump coal). 

57. “Discovery shaft” see infra § 


183. 
defined generally see [35 


etc., 


“Shaft” 
Cye° 1450]. 

58 Century D. 
O’Gara Coal Co., 
480] 


59. Moore v. Dering Coal Co., 242 
Ill. 84, 87 NE 674 [quot Hurd Rev. 
St. [1908] c 93 § 34]; Pruett v. O’Gara 
Coal Co., 165 Ill. A. 470, 480; Cox v. 
mY Ah 6tec., Coal Con@ie Te Lil As 

60. Pruett v. O’Gara Coal Co., 165 
Ill. A. 470, 480. 

“Mine” defined see supra §§ 1-8. 


Caquot Pruett v. 
165 Ill <A. 470, 


61. Pruett v. O’Gara Coal Co., 165 
TH AC Y470) “480. 

62. Pruett v. O’Gara Coal Co., 
supra. 

[a] Thus “it might be that the 


term ‘coal shaft’ could be used in an 
instrument in such manner as to 
evidently intend to be understood as 
meaning ‘coal mine,’ notwithstanding 
the actual difference in the definition 
and common understanding of the 
two terms.” Pruett v. O’Gara Coal 
Co,, 165 Ill, A. 470, 480. 

68. See infra § 183. 

64. Metalliferous Mines Reg. Act 
(1872) (35 & 36 Vict. e@ 77) § 23 
subs 10. 

65. Foster v. North Hendre Min. 
Cores Oi A aenes | egg : 

66. St. Louis Cons. Coal: Co. v. 

8 


Young, 31 Ill. A. 417, 418. 


SS ee eee ee 
_For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


~ §§ 97-105} 


[§ 97] 71. Shooting Off the Solid. As applied to 
coal mining, the blasting of coal off its solid face 
by boring holes into the perpendicular side of the 
original stratum or bed of coal, loading the same 
with blasting or giant powder, tamping the same, 
and then exploding the shot, and, by force of the 
explosion, dislodging the coal. from: its natural bed.® 

[§ 98] 72. Slope. An inclined way, passage, or 
opening used for the same purpose as a shaft.®® 

[§ 99] 73. Smelting, Melting, Smelter Returns.°®? 
‘*Smelting’’ by its derivation is synonymous with 
‘‘melting;’’7° but in metallurgy and commercial 
- manufacture it has come to have a more contracted 
meaning.’ Thus the word ‘‘smelting’’ is sometimes 
employed to signify simply ‘‘melting’’ or ‘‘fus- 
ing;’’”? to melt or fuse, as ore, for the purpose of 
separating the metal from extraneous substances.’ 
But more commonly in its practical sense, it means 
the reduction of ores by melting them in the pres- 
ence of some agent, such as carbon, which reacts 
upon the compounds of the ore when fused, and 
thereby separates them;’* or a process in which one 
agent performs both functions by melting and de- 
composing the ore.7® 

“‘Smelter returns’’ are returns from the ore less 
the smelter charges,7® unless a different meaning is 
put thereon by the parties to the instrument in 
which the term is used.” 

[§ 100] 74. Sprag, Spragger. A ‘‘sprag’’ is a 
billet of wood used as a prop in a mine,"® or as a 
check to a car used in the mine.7® 


67. State v. Murlin, 137: Mo. 297,; alter the 
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general character of the 
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A ‘‘spragger’’ is an employee whose duty it is 
to apply the brakes and to sprag the car, by putting 
the ‘‘sprag’’ or block of wood in front of the 
wheels.*° 

[§ 101] 75. Stem. As employed in connection 
with the drilling of oil or gas wells, a piece of steel 
thirty-five feet long to which the bit is attached.*! 

[§ 102] 76. Stope. The excavation made in a 
mine to remove the ore which has been rendered 
accessible by the shaft and drifts.*? 

[§ 103] 77. Stringer. In mining parlance, a seam; 
a term commonly understood to be a crack or crevice 
filled by mineral deposit, and occurring in the.coun- 
try rock.’ 

[§ 104] 78. Sump. In mining parlance, a rude 
well or cistern in which the water in a mine is 
trained to collect, and from which it is pumped out 
of the mine by the steam engine which moves the 
cars in the shaft.*4 ; 

[§ 105] 79. Surface; Surface Rights. The word 
‘‘surface’’ in mining controversies, unless the con- 
tract or conveyance otherwise defines it,°> means 
that part of the earth or geologic section lying over 
the minerals in: question,®® the nonmineral portion 
of land, the portion which covers and envelopes the 
minerals.8? It has also been defined as that part of 
the land which is capable of being used for agricul- 
tural purposes.®§ 

‘Surface rights.’’ As used in an instrument con- 
veying ‘‘surface rights’’ the term means the entire 
surface of the land, reserving the minerals to the 


208, 215, 44 P 979, 56 AmMSR 579, 33 
LRA 851. 


306, 38 SW 928. 

68. Roberts v. Tennessee Coal, 
etc.,.Co., 255 Fed. 469, 471, 166 CCA 
5645 [cit Century D.]. 

“Shaft” defined see supra § 95. 

69. “Electric smelting” see 20 C. 
J. p 302 note 9 [a]. 

§ mr iearecioes 4 distinguished see supra 

70. Lowry v. Cowles’ Electric 
Smelting, etc., Co., 68 Fed. 354, 369 
{rev on other grounds 79 Fed. 331, 24 
CCA 616]. 

71. Lowry v. Cowles 
Smelting, ete., Co., supra. 

72. Cowles Electric Smelting, etc., 
Co. v. Lowrey, 79 Fed. 331, 24 CCA 
616 [rev 68 Fed. 354]. 

73. Webster D. [quot U. S. 
United Verde Copper Co., 8 Ariz. 186, 
193, 71) P 954 (aff 196 U. S. 207, 25 
sect 222, 49 L. ed. 449)]; Worcester 
Dis [que UW. Syov- United Verde Cop- 
per Co., supra]. 

[a] “Smelt” defined.—“To obtain 
(a metal) from the ore by a process 
that includes fusion; also in a more 
limited sense to reduce ores, sweep- 
ings, metallurgical products, ete., by 
fusion in a furnace.” Standard D. 
[quot U. S. v. United Verde Copper 
Go., 8 Ariz. 186,:192,.71.P' 954 (aff 196 
U.S. 207, 25 SCt 222, 49 L. ed. 449)]. 

74. U. S. v. United Verde Copper 
Coi196° UU: Si 3207; -25"SCt12225 49 -L. 
ed. 449 [aff 8 Ariz. 186, 71 P 954]; 
Cowles Electric Smelting, etce., Co. 
v. Lowrey, 79 Fed. 331, 343, 24 CCA 
616 [rev 68 Fed. 354]. 

75. Cowles Hlectric Smelting, etc., 
Co. v. Lowrey, supra (where the court 
said: “If in Bradley’s process’ the 
one agent performed both functions 
by melting and decomposing the ore, 
Wwe can see no reason whatever for 
giving it a name which should also 
indicate the secondary effect in the 
process any more than it was neces- 
sary in the old art to include it in 
the designation. The term ‘electric’ 
sufficiently distinguished it-from the 
older method, for in itself it carried 
the idea of fusing and electrolvzing, 


Electric 


both being its well-known functions. 


Because a different agency -was em- 
ployed to effect one of the things 
done - 


in .the.. operation,- would.-' not. 


whole process, to which the compre- 
hensive characterizing of ‘smelting’ 
in the sense of ‘reduction’ would fitly 
be applied’’). 

76.) Frank, v.) ‘Bauer; £9 Colos= A. 
445, 453, 75 P 930. 

77. Frank v. Bauer, supra. 

78. Webster New Int. D.; McLean 
County Coal Co. v. Lamprecht, 51 
Ill, A. 649, 651; Cutts v. Ward, L. R. 
2'Qr B: 357, 4, 

{a] UWse of “sprag’”’ explained.—‘‘A 
careful miner, when he has dug to 
any considerable extent, takes a prop, 
one end of which is placed in the 
bottom of the room and _ securely 
fastened, and the other end is placed 
against the face of the coal. That 
prop, by the miners, is called a 
‘sprag, and usually stands at an 
angle of about forty-five degrees, and 
prevents the coal from falling on the 
miner, while he is still digging un- 
derneath the coal, in case there 
should be any tendency toward fall- 
ing or any weakness in the vein of 
coal at the point he is working. 
When the miner has dug underneath 
the coal till he comes to a ‘break,’ he 
stops digging and knocks the coal 
down. That is usually done by plac- 
ing a wedge in about the center and 
splitting or breaking off the lower 
half, which drops down, leaving the 
top half still supported by _ the 
‘sprag.’ When the lower half of the 
coal is broken up and taken away 
then the ‘sprag’ is knocked out and 
the upper half drops down, and it in 
a like manner is broken up and car- 
ried away.” McLean County Coal 
Co. v.. Lamprecht, 51 Ill. A. 649, 651. 

[b] Not tool or implement.—‘‘The 
wood technically called ‘sprags’ can- 
not come within the words ‘tools or 
implements.’” Cutts v. Ward, L. R. 
2 Q. B. 357, -364. 

South West Impr. Co. v. Smith, 
. 306, 313, 7 SE 365, 17 AmSR 59. 
80. South West Impr. Co. v. Smith, 


1. Kreps v. Brady, 37 Okl. 754, 
216, 217, 47 LRANS 106. 

Century D. [quot Fisher v. 
Central Lead Co., 156 Mo. 479, 490, 


56 SW 1107). 
:-83.... McShane v.-Kenkle, 18 Mont. 


§ “Bed” or “seam” defined sce supra 
17. 

84. Woodward Iron Co. v. Jones, 
80 Ala. 123, 124. 

85. Marquette Cement Min. Co. v. 
Oglesby Coal Co., 253 Fed. 107, 111; 
Ramage v. South Penn Oil Co., 94 W. 
Va. 81, 118 SE 162, 31 ALR 1509. 

[a] “The term ‘surface’ when used 
as the subject of conveyance does not 
have a definite legal meaning and 
. -. in construing such a conveyance 

. we should give consideration to 
the context of the agreement, the 
situation of the contracting parties, 
the business in which they were en- 
gaged, the subject matter of the con- 
veyance, the purposes sought to be 
accomplishe® and the conduct of 
the parties under it.” Ramage vi 
South Penn Oil Co., 94 W. Va. 81, 
104. 118 SE 162, 31 ALR 1509. 

Construction of conveyances of 
mineral property etre see infra 
§§ 548-547, 560-566 

86. Marquette Cement Min. Co. 
Chega e Coal Co., 253 Fed. 107, 


87. Yandes v. Wright, 66 Ind. 319, 
325, 32 AmR 109; Kansas Natural Gas 
Co. v. Neosho County, 75 Kan. 335, 
89) PHT 50! 

[a] In addition to the actual plane 
surface (1) the word “surface” may 
include all the land except the mines 
(20 Halsbury L. Eng. p 504 par 1288; 
Pountney v. Clayton, 11 Q. B. D. 820, 
839, 840), (2) or the soil overlying the 
minerals (20 Halsbury L. Eng. p 504 
par 1288; Humphries v. Brogden, 12 
Q. B. 739, 64 ECL 739, 116 Reprint 
1048, 17 ERC 407). 

88. 2 Rapalje & L. L. D. 821 [quot 
Murray v. Allred, 100'Tenn. 100, 110, 
43 SW 355, 66 AmSR 740, 39 LRA 
249]; Chartiers Oil Co. v. Curtiss, 34 
OhatCir,, Ot. LOG, LL} 14! Ons Oi eee 
N.S. 593, 597 [eit Cyc]; Williams v. 
South Penn Oil Co., 52 W. Va. 181, 
189, 43 SE 214, 60 LRA 795; Midland 
R. Co. v. Checkley, L. R. 4 Eq. 19, 25. 
But see Marquette Cement Min. Co. 
v. Oglesby Coal Co., 253 Fed. 107, 111 
(where the court said: “It is not 
merely the top of the glacial drift; 
soil, or the agricultural surface”). 
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[§ 106] 80. Tailings or Tailing Pile. The term 
“‘tailings’’ or ‘‘tailing pile’’ usually refers to the 
pile or mass of earth or gravel that has been washed 
or sluiced, and from which the gold and gold dust 
have been extracted.” 

[§ 107] 81. Tool Dresser. A ‘‘tool dresser,’’ in 
respect of the drilling of oil or gas wells, is one 
who fires and oils the engine, heats the bits, and 
helps to sharpen them, empties the baler, and in 
other ways assists the driller.®t 

[§ 108] 82. Traveling Way. In mining parlance, 
a place for the passage of workmen to and from 
different parts of the mine.°” 

[§ 109] 83. Upcast. In mining, the shaft or pas- 
sage of any kind through which the air is taken out 
of the mine; the outtake; the opposite of downeast 
and downtake.®* . 

[§ 110] 84. Vug. A ‘‘vug’’ has been defined as a 
cavity in a lode or vein.®# 

[§ 111] 85. Washery;®® Wash Place. ‘‘Washery”’ 
is a place at which ore, or especially coal, is freed 
from impurities by washing.®° 

‘*Wash place.’’ An artificial pool to wash iron 
ore in.®? 

[§ 112] 86. Win; Winning. The term “win’’ 
means to obtain, as ore or coal, by mining; hence, 
also, to prepare, as a vein or bed, by shafts, gang- 
ways, levels, ete., for the operation of regular win- 
ning.®® 


‘*Winning.’’ In coal mining, a shaft or pit open- 


8 Aa re 


MINERALS [§§ 105-114 


ing made to win coal; also a portion of a el bed 
ready for mining, or a more or less isolated section 
of a mine.%® 

[§ 113] 87. Miscellaneous Terms and Phrases, 
Other terms and phrases which are used in connec- 
tion with mines and minerals have been defined else- 


where in this work, namely: ‘‘Abandonment of 
claim,’’! ‘‘adit,’’? ‘‘airway,’’? ‘‘all other mineral 
districts,’ ’4 ‘elluvium, 775 “fannual assessment la- 
bor’’ or ‘‘assessment work,’ ‘any other mines,’’? 
“assay,” 78.-.§ bank,’ 9... “fbarrier,’”9) —*Chelows/2** 
‘Sbreakers’/22) cap 743 aicleaspy” fon e4ccanishermg= 


‘‘claim jumping,’’!> ‘‘coal bed,’’!® ‘‘coal lease,’’!? 
‘“eost book,’’!8 ‘‘cost-book mine,’’!® ‘‘country,’’?? 
‘‘country | rock,’’?1 ‘‘ereyice,’’??__. ‘‘erosseut,?’2? 
‘feross veins,’’** ‘‘erude mineral,’’?> ‘‘culm,’’?¢ 
“Sdébris,’ 22, detritus,’ ’2"°a "discovery wshafts722 
‘Cdritt, 772, ‘ dmthing ana tunnel, 73+ "dialled mn 4e2 
‘‘drummy,’’?3 ‘‘dyke,’’84 ‘‘exception,’’®> ‘‘explore 
for,? 78° +S face of sstunnels78 oat. 7256 nese 
‘“forfeiture,’’4° ‘‘horse,’’4! ‘‘instroke,’’41% ‘‘inter- 
ferenee,’’*2 ‘‘known lode or vein,’’#? ‘‘land dis- 
trict,2’4* ‘‘landing,’’4> ‘‘lift,’’4¢ ‘‘line of tunnel,’’47 
‘location certificate,’’48 ‘‘merchantable and min- 
able,’’#® ‘‘mining lease’’ or ‘‘mineral lease,’’>° 
‘(mining partnership,’’®t ‘‘neighboring rock,’’>? 
‘‘other rock,’’>3 ‘‘out of the mine,’’>* ‘‘out- 
stroke,’754% ~*nay -) dirt;’?54% op ffrelocations 7° 
‘‘rents’’ or ‘‘royalties,’’®* ‘‘shoestring claim,’’? 
‘«space of intersection,’’®® and ‘‘tipple.’’58% 


II. OWNERSHIP, RESERVATION, AND DISPOSITION OF PUBLIC MINERAL LANDS*® 


{§ 114] A. Ownership, Disposal, or Reservation 
of Minerals in General—l. In England. According 


to the common law of England, mines of gold and 
silver, although on private property, were the ex- 


89. Keweenaw Assoc. v. Friedrich, 1. See infra § 291. 42. See 33 C. J. p 267 note 4 [c]. 
112 Mich. 442, 445, 70 NW 896. 2. Seel C. J. p 1194. 43. See infra § 356. 
80. Donaldson v. Henning, 4 Alaska 3. See 2 C. J. p 1026. 44. See 35 C. J. p 934. 
642, 655. “Air course” defined see supra § 13. 45. See 385 C. J. p 936. 
Ol eicreps fy. ebrady,, Si "Ok. 754, 4 See All § 9 text and note 61. 46. See 37 C. J. p 659. 
133 P 216, 217, 47 LRANS 106. 5. See 2 C. J. p 1159 note 56 [a]. 47. See infra § 262. 
92. Ricardo v. Central Coal, etc., 6 See infra §§ 264-290; Assess- 48. See infra § 216 et seq. 
Co., 100, Kan. 95. 163 P 641, 643. ment Work 5 C. J. p 821. 49. See Merchantable ante p 648. 
93. Century D. 7 See Any 3 C. J. p 248 § 7 text 50. See infra § 582. 
“Downcast” defined see supra § 30.]and note 43. 4 See infra IV, C. 
94, Webster D. [quot Cheesman v. 8 See 5 C. J. p 810. See “Country Rock $157 Card. 
Shtreeve, 40 Fed. 787, 794 (writ of 9. See Bank § 4, p e72 text and note 25. 
error dism 17 SCt 998 mem, 41 L. ed. 10, See, 7.C. J. p 929: 53. See case infra this note. 
1177 mem)] (this definition ‘‘would ll. See 7 C. J. p 1043 note 73. [a] “Other rock,” as contained in 
imply that such cavities were in 12.) See 9 Ca J. pis9o an instruction requiring the claimant 
veins; but such technical definition 133, See. 9c. J. 4 1275 for mineral land to show by a pre- 
of the term must yield to the sense in 14. See 10 C. J. p 1246 note 49. ponderance of evidence that such 
which the witnesses employed it, and 15. See supra ‘s Por. mineral consists of veins of quartz 
defined it, on the stand’’). 16. See 11 C. J. p 934. or other rock in place, means any 
95. As synonymous with “breaker” 17. See 11 C. J..p 934. combination of rock broken up, mixed 
see Breaker 9 C. J. p 399 note 10 [a]. 18. See 14A C. J. p 1484, with minerals and other things, and 
96. Webster New Int. D. 19. See infra IV, C. does not mean merely hard rock or 
97. Cass v. Richardson, 2 Coldw. 20. See 15 C. J. p 671. quartz rock. Stevens v. Williams. 23 
(Tenn.) 28, 29. 21. See 15 C. J. p, 671. F. Cas. No. 18,4138, 1 McCrary 480. 
[a] “Wash- places are made of 22. See 15. C. J. p 1453 54. See infra IV, D. 
divers troughs and platforms; that 23. See 17 .C. Ji pi385 “Out of” defined see [29 Cyc 1544]. 
is, a log is put across the creek, and 24. See infra § 257. 5444. Percy La Salle Min., etc, 
rocks and sand thrown in to raise the 25. See 17 C. J. p 388 Co. v. Newman Min., etc., Co., 300 
water a little, a trough to.wash in, 26. See 17 C. J. p 392. Fed, 141, 142 (“the raising or re- 
some plank to throw the ore on after 27, See 17 C.J. p 1371 moval of ore from a mine adjoining 
it is washed.” Cass v. Richardson, 28. See 18 C. J. p 1030 the demised premises through a shaft 
2 Coldw. (Tenn.) 28, 29. 29. See infra § 183. or opening on the latter’’). 
98. Webster New Int. D. 30. See “Adit” 1C. J. p 1194 5443. See infra § 624. 
[a] “Coal is won (1) when it is 31. See 19 C. J. p 764. 55. See infra § 305. 
put in a state in which continuous 32. See 19 C. J. p 764. 56. See infra § 632. 
working can go forward in the ordi- 383. See 19 C. J. p 791. 57. See infra § 194 note 31 [a]. 
nary way. It is not when you first 341 6«6©“Faulting fracture” distin- 58. See infra § 257. 
dig Gown to a seam of coal and come} guished see 19 C. J. p 849 note 99 [a]. 58144. See [38 Cyc 335]. 
to water immediately, but when you 35... Seer 23 (Col Joep 130, 59. Cross references: 
have got the coal in such a state that 36. See 25 C. J. p 178. Grant of mineral land for school pur- 
you can go on working it, and make 37. See infra § 261. poses see Public Lands [32 Cye 
provision, if provision is necessary, 88. See 26 C. J. p 741. 871]. 
for sufficient drainage.” Lewis v. 39. See 26 C. J. p 744. Mineral character of land as affect- 
Fothergill, la. R56 Ch. 103, 111, 17 40. See infra § 301. ing right of entry or acquisition 
ERC 766. (2) “A coal-field is won 41. See Horse § 2. for purposes other than mining see 
when full practicable available access 414. Dacy ie Salle Min., etc., Co. Public Lands [32 Cyc 813]. 


is given to the coal hewers so that|v. Newman Min., 
they may enter on the practical work 
of getting the coal.” Rokeby v. 
Elliot, 13 Ch. D. 277, 279. 


99. Webster New Int. D. 


ore from a leased 
shaft or tunnel 
mine’’). 


141, 142 (‘the right to raise or take 


ete, Co, "300 Fed. Reservation of mineral lands in 


grants to railroads see Public 
Lands [82 Cyc 956, 992]. 

Town site entry on mineral land see 
Public Lands [32 Cyc 839]. 


mine through the 
of an adjoining 


For later cases, developments and changes in the law see cumulatiye Annotations, same title, page and note number, 
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§ 114] 


elusive property of the crown, by virtue of the royal 
prerogative,°° and did not pass in a.grant by the 
king under a general designation of lands or 
mines ;*! and if metalliferous ores contained gold 
or silver to such an extent as to be worth extract- 
ing, but the ores could not be obtained without in- 
terfering with the gold or silver, the whole of such 
ores belonged to the crown,®? and, except as limited 
by statute the crown had the right to work not only 
gold and silver mines, but also all mines contain- 
ing gold or silver worth extracting.®* 
ownership also extends to other mines and minerals 


60. Moore v. Smaw, 17 Cal. 199, 79 
AmD 123; Hicks v. Bell, 3 Cal. 219; 
Esquimalt, etc., R. Co. v. Bainbridge, 
[1896] A. C. 561; Atty.-Gen. v. Mor- 
gan, [1891] 1 Ch. 432; Lyddall v. 
Weston, 2 Atk. 20, 26 Reprint 409; 
Case of Mines, Plowd. 310, 75 Reprint 
472, 17 ERC 393; Seaman v. Vawdrey, 
16 Ves. Jr. 390, 33 Reprint 1032, 22 
ERC 585. 

[a] Gands ceded by France.—By 
the old law of France which was in 
force in Canada, the right to minerals 
did not pass by the grant of lands to 
the grantee without such words, but 
remained in the sovereign, and by the 
cession of lands to England the right 
to the minerals passed to the king 
who could grant the right to whom- 
soever he pleased, and the owners 
of the soil had no right except to 
an indemnity for any damage they 
might suffer by the mining opera- 
tions. Reg. v. De Lery, Que, L. 
225, 6 Montr, Leg. N. 402. 

61. Moore v. Smaw, 17 Cal. 199, 
79 AmD 123; Hicks v. Bell, 3 Cal. 219; 
Woolley v. Victoria Atty.-Gen., 2 App. 
Cas. 163; Kennedy v. Inman, 15 Alta. 
L, 196, 51 DomLR 155, [1920] 1 West 
Wkly 533. 

_{a] Yhus under an order in coun- 
cil admitting British Columbia into 
the confederation, providing that the 
government of British Columbia 
agreed to convey certain lands to the 
dominion government, in trust in 
furtherance of the construction of a 
railway, and a statute granting to 
the dominion government for the pur- 
poses of the construction of said rail- 
way the public lands along the line 
of such railway on the main land of 
British Columbia to be appropriated 
as the dominion government may 
deem advisable, etc., it was held that 
the precious metals in, upon, and 
under such public lands remained 
vested in the crown and the convey- 
ance of the public lands was in sub- 
stance an assignment of the right of 
the province to appropriate the terri- 
torial revenues arising from such 
lands, but did not imply any transfer 
of its interest in revenues arising 
from the prerogative rights of the 
crown. British Columbia Atty.-Gen. 
v. Canada Atty.-Gen., 14 App. Cas. 
295 [rev 14 Can. S. C. 345]. 

[b] In British Columbia a statu- 
tory grant of lands “including all 
coal, coal oil, ores, stones, clay, mar- 
ble, slate, mines, minerals and suhb- 
stances whatsoever thereupon, there- 
in and thereunder,” 
the precious metals. 
Esquimalt, etc, R. 
181. 

As between individuals see infra § 


544 
v. Morgan, [1891] 1 


Bainbridge v. 
Go;, Bsa Cs 


62. Atty.-Gen. 
Ch. 432; Case of Mines, Plowd. 310, 
75 Reprint 472, 17 ERC 398. 


63. Atty.-Gen. vy. Morgan, [1891] 
IYChe4s2: 
[a] Statutory limitation. — The 


rights of the crown in such metals 
seriously obstructed the working of 
many of the most important mines in 
the kingdom; to remedy the incon- 
venience produced by this state of 
the law two statutes were passed in 
the latter part of the seventeenth 
century, namely, 1 Wm. & M. c 30 § 
4, and 5 Wm. & M. c 6; the first of 
these acts required: all gold and sil- 
ver, when extracted by refiners, to 


does not include. 
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of rivers.®# 


The crown’s 


be taken to the mint; but it also 
enacted, by § 4, that no mine of cop- 
per, tin, iron, or lead should be a 
royal mine, although it might contain 
gold or silver; this enactment did not 
affect the right of the crown to gold 
or Silver in any mine, but prevented 
the crown from claiming any copper, 
tin, iron, or lead mine on the ground 
that it contained gold or silver, and 
also abrogated the right of the crown 
to any copper, tin, iron, or lead ore 
got from any such mine, on the 
ground that such ore contained gold 
or silver; the gold or silver, if any, 
remained the property of the crown, 
as owners of copper, tin, iron, or lead 
mines containing gold or silver might 
still be very much embarrassed in 
working their mines, notwithstanding 
such mines were no longer royal 
mines; the second act, 5 Wm. & M. 
c 6 was passed to remedy this state 
of things, in which act the legislature 
assumed that there wasS some copper, 
tin, iron, or lead mine worth working 
by the owner, and then authorized 
him to work it, although it contained 
gold. or silver, but protected the 
crown by giving it an option to take 
the ore, with the gold or silver in it, 
at certain prices; and under these 
acts if the crown did not desire to 
buy the ore at these prices, then the 
mine owner could deal with the whole 
ore as he pleased, although there was 
gold or silver in it. Atty.-Gen. v. 
Morgan, [1891] 1 Ch. 432. 

64, Esquimalt, ete., R. Co. v. Bain- 
bridge, [1896] A. C. 561; Woolley v. 
Victoria Atty.-Gen., 2 App. Cas. 163. 

65. Case of Mines, Plowd. 310, 75 
Reprint 472,17 ERC 393. See gen- 
erally infra § 440. 

66. Esquimalt, etc., R. Co. v. Bain- 
bridge, [1896] A. C. 561; Fernando v. 
Der Silvas iioe ilar Boe) oer Ow PLU de CALEY = 
Gen. v. Welsh Granite Co., 35 Wkly. 
Rep. 617; Fuller v. Garneau, 61 Can. 
SS: G.74505%58 DomER.642, [1924)) 2 
WestWkly 857 [rev 15 Alta. L. 194, 
51 DomLR 307, [1920] 1 West Wkly 
619 (aff (Alta.) 50 DomLR 405, [1920] 
1 WestWkly 154)]; McMahon Vv. 
Benton, ted: Baesai: 

[a] Rule applied.—(1) A grant of 
land in Ceylon from the crown ex- 
pressly reserved to the crown all 
mines and minerals in or upon such 
lands, in an action of trespass for 
taking such minerals a contention 
was made that under the Roman- 
Dutch Law title to the minerals 
passed notwithstanding the reserva- 
tion, but the court denied this con- 
tention. Fernando v. De Silva, 82 
L. J. P. C. 111. (2) An attempt was 
also made to show a waiver by the 
crown of its rights to the minerals, 
which waiver was made after the 
commencement of the action; it was 
held that such a waiver could have no 
retroactive effect so as to render 
wrongful, as to a person claiming 
under the grant, acts of another done 
prior to the attempted waiver. Fer- 
nando vy. De Silva, supra. (3) A res- 
ervation in a crown grant “reserving 
thereout and therefrom all mines 
and minerals which may be found to 
exist within, upon or under such 
lands together with full power to 
work same and for this purpose to 
enter upon and use or occupy the said 
lands or so much thereof or to such 
an extent as may be necessary for 
the effectual working of the said 
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in public reserves, other public lands, and the beds 
But where minerals in which there is 
no gold or silver are in private lands, they belong 
to the owner of the land,®® unless they were re- 
served in a grant of the land by the crown.®¢ 
Copyhold and customary lands.°’ 
of special custom the right of property in minerals 
in copyhold and customary lands is vested in the 
lord, while the right of possession is vested in the 
tenant; and consequently in such eases neither the 
lord nor the tenant can exercise any right to work 
mines in such lands without mutual consent.*® 


In the absence 


The 


minerals or mines, pits, seams and 
veins containing the same,’”’ confers 
a wider power on the owner of the 
mines and minerals than that con- 
tained in a subsequent agreement of 
sale “reserving to his Majesty, his 
successors and assigns, all mines and 
minerals’ which is subject to an im- 
plied condition that the exercise of 
the right shall not prejudice the sur- 
face owner’s right to support of the 
surface, and a purchaser, under the 
agreement for sale who has _ pur- 
chased upon the understanding that 
the reservations in the original grant 
are the same as set out in the agree- 
ment, has aright, upon discovering 
the difference, to be allowed to pro- 
ceed to trial in an action for cancel- 
lation of the agreement on the ground 
of misrepresentation and to deter- 
mine the rights arising from the res- 
ervations. Fuller v. Garneau, 61 Can. 

. C.. 450, 58 DomLR 642, [1921] 1 
WestWkly 857 [rev 15 Alta. L. 194, 
51 DomLR 307, [1920] 1 WestWkly 
619 (aff (Alta.) 50 DomLR 405, [1920] 
1 WestWkly 154)]. 

67. Conynold. estates generally see 
Estates § 

Leases of. mining property gener. 
ally see infra § 582 et seq. 

68. Lewis v. Branthwaite, 2 B. & 
Ad. 4387, 22 ECL 118, 109 Reprint 
1205; Rowe v. Brenton, 8 B. & C. 787, 
15 ECL 3638, 108 Reprint 1217; Rex 
v. Yarborough, 3 B. & C. 91, 10 ECL 
19, 107 Reprint 668, 1 ERC 458, 5 
Bing. 163, 15 ECL 522, 130 Reprint 
1023; Heydon v. Smith, 13 Coke 67, 77 
Reprint 476, Godb. 173, 78 Reprint 
105; Bowser v. Maclean, 2 De G. F. & 
J. 415, 68 EngCh 415, 45 Reprint 682, 
18- ERC, 453; Bourne v. Taylor, 10 
East 189, 103 Reprint 747, 17 ERC 
535; Brown v. Rawlins, 7 East 409, 
103 Reprint 158; Rutland v. Greene, 
1 Keb. 557,83 Reprint 1111, Sid. 152, 
82 Reprint 1026; Greathead v. Morley, 
3 M. & G. 139, 42 ECL 80, 133 Reprint 
1090; Hopkins v. Robinson, 1 Mod. 74, 
86 Reprint 742; Winchester v. Knight, 
L.Paeywms:; 406, 24, Reprint+447.717 
ERC 533; Townley v. Gibson, 2 T. R. 
(OL wlOOmReprinty3d ts) Line RG 477 
North v. Coe, Vaugh. 251, 124 Reprint 
1060; Potter v. North, 1 Vent. 383, 
86 Reprint 245; Grey v. Northumber- 
land, 13 Ves. Jr. 236, 33 Reprint 283, 
iv” Ves., Jr: 281, .34 Reprint ~2187: 
Mitchell v. Dors, 6 Ves. Jr. 147, 31 
Reprint 984; Player v. Roberts, W. 
Jones 243, 82 Reprint 128. 

[a] A copyholder may by custom 
acquire the right to take and use 


minerals. Portland v. Hill, L. R. 2 
Hq. 765; Stephenson v. Hill, 3 Burr. 
1273, 97 Reprint 828; Heydon vv. 


Smith, 13 Coke 67, 77 Reprint 1476, 
Godb. 173, 78 Reprint 102: Curtis v. 
Daniel, 10 East 273, 103 Reprint 779; 
Brown v. Rawlins, 7 East 409, 103 
Reprint 158; Doe v. Huntington, 4 
East 271, 102 Reprint 834. 

[b] Estoppel of lord as against 
tenants.—Parrott v. Palmer, 3 Myl. 
ryhae 632, 10 EngCh 632, 40 Reprint 

[c] In duchy of Cornwall.—By the 
Assessionable Manors Act (1844) §§ 
54, 55, and 69 all mines and minerals 
lying under the lands of certain 
manors in Cornwall belong absolutely 
to the Prince of Wales as Duke of 
Cornwall, although the surface of the 
ground belongs to others. Atty.-Gen. 
vy. Collom, [1916] 2 K. B. 193. 
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lord of the manor is, however, entitled to the ex- 
elusive property in the soil of all common and waste 
lands of the manor, and consequently to all mines 


and minerals therein,®® except to 


the land is allotted to others by virtue of a statu- 


tory provision.’° 


[§ 115] 2. In United States—a. In General. 
the United States title to, and right of control and 
disposition of, minerals in public lands is generally 
in the federal government,’! except to the extent 
that it is in the loeal state government by virtue 
of original settlement, as in case of the original 
thirteen states, or by cession or grant from the fed- 
eral government;*? and it has been the policy of the 
government to preserve and protect its interest in 
the mineral wealth of the public domain.*® 
private lands the owner of the surface is prima 
facie entitled to the minerals under it;74 and neither 
the state nor the federal government has title, as 
an incident of sovereignty, to mines or minerals 
found within their boundaries upon the lands which 


69. Cooper v. Marshall, 1 Burr. 
259, 97 Reprint 303; Horsey v. Hag- 
berton, Cro. Jac. 229, 79 Reprint 199; 
Bolton v. Lowther, 2 Dick. 677, 21 
Reprint 435; Filewood v. Palmer, 
Moseley 169, 25 Reprint 3381; Sad- 
grove v. Kirby, 6 T. R. 486, 101 Re- 
print 660, 1 B. & P. 138, 126 Reprint 
Tol 


70. Thompson v. St. Catharine’s 
College, [1919] A. C. 468 (rev on this 
point [1916] 1 Ch. 73] (under In- 
closure Act of 1814). 

71. U. S—Shoemaker v. U. S., 147 
U.S, 282, 13° SCt 361,37 7m. “edly 170; 
Ivanhoe Min. Co. v. Keystone Cons. 
Min, Co.,-102 0. S. 167; 26: Li. ed. 126; 
US) v. Parrott; 27 EF. Cas, No. 15,998, 
1 McAll. 271, 7 MorrMinR 335. 

Cal.—Hermocilla v. Hubbell, 89 Cal. 
§, 26-P 611. 

Mont.—Mid-Northern Oil Co. v. 
Walker, 65 Mont, 414, 211 P 3538. 

Nev.—Heydenfeldt v. Daney Gold, 
ete., Min. Co., 10 Nev. 290 [aff 93 
U.S. 634, 23 L. ed. 995]. 

Wash.—Florence-Rae Copper Co. v. 
Kimbel, 85 Wash. 162, 147 P 881. 

[a] Proprietary capacity.—‘‘In the 
control and disposition of its public 
mineral lands, the United States acts 
in its proprietary capacity, and not in 
virtue of any attribute of sover- 
eignty. As paramount proprietor, it 
has the same right of control and dis- 
position as is incident to absolute 
ownership in an individual.’’ Mid- 
Northern Oil Co. v. Walker, 65 Mont. 
414, 427, 211 P 353. 

[b]1 Deposits of gold in land of 
the District of Columbia, if such de- 
posits exist, belong to the United 
States. Shoemaker v. U. S., 147 U.S. 
282, 13° SCt 361, 37 L.:ed. 170. 

Government ownership of public 
lands in general see Public Lands 
[32° Cyc'776). ; 

Property of United States generally 
see United States [39 Cyc 728]. 

72. Moore v. Brown, 139 N. Y. 127, 
34 NE 772. ; 

Government ownership of public 
lands in general see Public Lands 
[e2eyie sue 

Property of state generally 
States [386 .Cyc 869]. 

73. McClintock v. Bryden, 5 Cal. 
97, 63 AmD 87; U. S. v. San Pedro; 
etc,, (Co, 4°Ne M. 225,294, 17°P* 337 
{aff 146 U.S. 120, 13 SCt 94, 36 L. 
ed. 911]. 

{a] Statement of and reasons for 
rule.—‘‘It has been the admitted pol- 
icy of the different governments of 
the world for many ages, when those 
governments have had jurisdiction 
over soil containing valuable min- 
erals, to reserve those lands for the 
use of the Government, and exclude 
them as far as possible from any 
claim of private ownership. Many 
reasons have been given for this 


see 
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the extent that 


granting public 
In 


therein.*? 


vision.®! 


As to 


policy, prevailing from the earliest 
times. One, that the Government 
having alone the right of coinage, it 
was incident to that right, that it 
should control. the metals to be 
coined; others have thought that the 
doctrine became general in the days 
of the feudal ages, when nations 
were almost constantly in a state of 
war, and the revenues of kings were 
much straitened by the frequent and 
heavy charges of expensive arma- 
ments, and that the necessities of 
revenue and currency excluded the 
idea that any subject of the crown 
should, by virtue of his ownership 
of lands, have it in his power to pre- 
vent the extraction from the soi] of 
the wealth so much needed. But, 
whatever may have been the origin 
of this doctrine, it is not uncertain 
that it has been acted upon down to 
our own times.” McClintock v. Bry- 
Gen hwOale Ot, 39.8, $68) 2A 87 

74 See infra § 440. 

75. Kansas Natural Gas -Co. v. 
Haskell, 172 Fed. 545 [aff 221 U. S. 
229, 31 SCte 564, 55 Tas ed. “716, 35 
LRANS 1193]; Moore v. Smaw, 17 
Cal. 199, 79 AmD 123 [overr in effect 
dicta Stoakes v. Barrett, 5 Cal. 36, 
and Hicks v. Bell, 3 Cal. 219]. 

Rights and remedies of owners gen- 
erally see infra §§ 440-527. 

76. Pacific Coast Min., etc., Co. v. 
Spargo, 16 Fed. 348, 8 Sawy. 645; 
Moore v. Smaw, 17 Cal. 199, 79 AmD 
123; Heil v. Martin, (Tex. Civ. A.) 
70 SW 4380; Georgia v. Canatoo [cit 3 
Kent Comm. 378 note]. 

[a] A patent or grant (1) of pub- 
lic lands by the United States with- 
out limitation or reservation carries 
all the interest of the United States 
in everything embraced within the 
Signification of the term “land,” 


which includes not only the face of 


the earth but everything under it and 
over it, aS in the case of a convey- 
ance by an _ individual. Moore v. 
Smaw, L7* Cals 199) 79 Amb 1230 22) 
Effect of patent generally see infra 
§§ 369-375. 

[b] A sale of state public lands, 
under a law providing for their dis- 
position which does not reserve the 
minerals, passes the title to the min- 
erals to the purchaser. Heil v. Mar- 
tine? (Pex Civ, AYjMlOrsiw 4307 

Ownership of minerals in private 
property generally see infra § 440. 

Property and rights included in 
patent or grant generally see Public 
Lands [382 Cyc 1085]. 

77. See infra § 116. 

78. Reservations in grants or pat- 
ents of public lands generally see 
Public Lands [32 Cye 759]. 

79. UHeydenfeldt v. Daney Gold, 
ete Nin Coss (Ws ou bos, ols eOe 
995 [aff 10° Ney.* 290]; Gold ~ Hill 
Quartz Min. Co. v. Ish, 5 Or. 104. 


[§§ 114-116 


belong to individuals.7® And when the title to pub- 
lie land passes by patent or grant to another, the 
right to the minerals generally passes with it,’° un- 
less such right is reserved.” 

[§ 116] b. Under Reservations in General.” 


In 


lands, the government, either fed- 


eral or state, may reserve title to the minerals 
But the mines or minerals so reserved 
may be subsequently released to the owner of the 
soil by virtue of a constitutional®® or statutory pro- 
Such a constitutional provision applies only 
to ownerships existing at the time of the adoption 
thereof,®? and not to lands granted in the future,** 
and therefore does not prohibit the legislature from 
thereafter enacting a statute reserving to the state 
the right to minerals in lands thereafter granted.** 

Reservation applies to known minerals. 
vation of mines or minerals applies only to mines or 
minerals known to'exist when the government’s title 
to the land passes,®® and has no effect upon lands 
classified as other than mineral, or apparently min- 


A reser- 


[a] Reservation as between state 
and United States.—Where a grant of 
lands under an act of congress to en- 
able the people of a territory to form 
a state is modified by an act which 
reserves from sale all mineral lands 
within the state, it is competent for 
the grantee to accept the grant in 
its modified form and an acceptance 
of the grant with the conditions 
annexed is a recognition by the 
legislature of the state of the valid- 
ity of the claim of the government 
of. the United States to the mineral 
lands. Heydenfeldt v. Daney Gold. 
Hee Min. Co:, 93 U.S: 634,-23 L, ed. 
995. 

80. See Tex. Const. 
and other constitutions. 


arts Soa Te 


81. See statutory provisions. 
fa] In Texas Rev. St. (1895) art 
4041, which releases to the owner 


of the soil all mines or minerals that 
may be on the same, releases the 
mines and minerals to a locator on 
state land who receives a patent 
thereto under L (1887) c 99, which 
authorizes the sale of state land set 
apart to certain institutions to actual 
settlers, even though the title to such 
mines and minerals was reserved in 
the state at the time the patent was 
issued. Heil v. Martin, (Civ. A.) 70 
Sw 430. 

[b] In Ontario, 8 Edw. VII c 17 
§ 4 subs 3, rescinding and making 
void all reservations of mines, ores, 
and minerals in any patent thereto- 
fore issued for lands and declaring 
that ‘‘all mines, ores and minerals in 
such lands shall be deemed to have 
passed with the said lands to the 
subsequent and present owners there- 
of,” operates, not as a present con- 
veyance or release of the mineral 
rights to the person who has acquired 
the title conferred by the patent, but 
as a withdrawal ab initio of the res- 
ervation, and confirmation of the title 
of the original patentee and of all 
persons Claiming under him, as if no 
;Such reservation had been made. . 
Austin “vi Riley: 23° Onts dure oases 
OntWN 1007, 19 OntWR 40 [dism app 
16 OntWR 668, 1 OntWN 1049]. 

82. Cox v. Robison, 105 Tex. 426, 
150 SW 1149 [overr in effect State 
v. Parker, 61 Tex. 265, so far as con- 
flicting ]. 

83. Cox v. Robison, Supra [overr. 
in effect State v. Parker, supra, so 
far as conflicting]. 

84. Cox v. Robison, 105 Tex. 426, 
151 Sw 1149. 

Reservation of mineral lands from 
public grants and patents in general 
see Public Lands [382 Cyc 759]. 

85. Dower v. Richards, 151 U. S. 
658, 14 SCt 452, 38 L. ed. 305; Davis 
v.''Wiebbold, 139 U.S: 507,11 SCt 
628, 35 L. ed. 238; Greene v. Robison, 
109 Tex. 367, 210 SW 498. See gen- 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, - 


§§ 116-120] 


eral, where the existence of minerals was not known 
when the land was sold.8¢ 

Effect of title to minerals in government. It has 
been held that even if the title to minerals in land 
owned by individuals is in the government, no entry 
can be made upon such land to. search or dig for the 
minerals in the absence of statutory provisions pro- 
tecting the rights of the landed proprietor and 
furnishing indemnity against damage from injury to 
his possession ;8* and that the United States cannot, 
in derogation of the rights of the local sovereign 
to govern the relations of the citizens of the state, 
and to prescribe the rules of property, enter upon, 
or authorize an entry upon, private property for the 
purpose of extracting minerals.88 But on the other 
hand it has been held that, where certain minerals 
are reserved by statute, such reservation carries 
with it the right to enter upon land located by in- 
dividuals in which such minerals might be found 
and to dig and carry them away.*®® 

[§ 117] c. In Lands Ceded by Mexico—(1) In 
General. Minerals of gold and .silver, in territory 
ceded by Mexico to the United States, passed by 
such ‘cession, with all other property of Mexico 
within the limits of the territory ceded to the United 
States,°° and were not held by the latter in trust for 
a future state, and hence the ownership of such 
minerals did not vest in California upon her admis- 
sion to the Union.®! But for eighteen years after 
the treaty whereby the United States acquired the 
title to these lands, congress remained inert and 
enacted’ no law recognizing the rights of miners to 
‘work them, or in any wise providing for their dis- 
posal. The miners, however, continued to extract 
the valuable metals therefrom, without leave or li- 
cense, and because of the inaction of congress, 
some courts indulged a presumption of the assent 
of, or an implied license from, the government to 
take possession of and work the mineral land.% 

[§ 118] (2) Mexican Grants.°* Under the Mexi- 


ean law no interest in the minerals of gold and silver 
erally Public Lands [32 Cyc 958, 89. 


{a] Rule applied.—A purchaser | lands 
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Cowan v. Hardeman, 26 Tex. 
1035]. 217 (construing a provision “that no| Co., 
granted by this government 
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passed from the government by grant without ex- 
press words of designation,®* mining rights being 
acquired only upon denouncement or conveyed under 
the mining ordinanees.®® . This was the law in force 
at the time of the treaty of Guadalupe-Hidalgo, 
by the terms of which the United States agreed to 
protect all titles granted by Mexico within the ceded 
land ;°° and it has been held that, although a Mexi- 
can grant did not embrace the title to gold and 
silver, this being reserved to the sovereign and upon 
the cession to the United States passing to the 
latter, a patent issued upon confirmation of such 
prior Mexican grant carried the whole interest of 
the United States, including the title to the min- 
erals;®* but as to this there is authority to the 
contrary. ee 

[§ 119] B. History and Development of Mining 
Laws—1l. In General. The mining laws in the 
United States consist of: (1) The rules and regula- 
tions adopted by the miners themselves and the cus- 
toms and usages among them, in respect of mining.®? 
(2) Acts of congress subsequently enacted in recog- 
nition of such rules, regulations, and customs, and 
in further control and regulation of mining. (3) 
Statutes passed by the different mining states, sup- 
plemental to the federal legislation and in regulation 
of mining in state lands. (4) The rules and regu- 
lations of the general land office, which in so far 
as they do not conflict with the statutes also have 
the force and effect of law with reference to the 
patenting and location of mining claims.® 

{§ 120] 2. Miners’ Rules, Regulations, and Cus- 
toms—a. In General. At the time of the discovery 
of gold in 1848 in California, which had lately be- 
come the property of the United States by cession 
from Mexico through the treaty of Guadalupe- 
Hidalgo, no distinctive government existed in that 
territory, it being held merely under the military® 
authority of the United States. In accordance with 
the rule that the laws in force in ceded territory 
governing private rights continue until abolished by 
97. Manning v. San Jacinto Tin 


9 Fed. 726, 7 Sawy. 418; Ah Hee 
v. Crippen, 19 Cal. 491; Fremont vy. 


from the state, under Act April 12, 
1883 (Acts 18th Leg. c 88), of school 
land, not known to contain minerals, 
but fairly and in good faith classi- 
fied and sold without reservation as 
agricultural land by the duly author- 
ized state authorities, acquired title 
to minerals which might be there- 
after discovered, and relator is not, 
under Acts 33d Leg. c 173, as amended 
by Acts 33d Leg. (Ex. Sess.) c 18 
(Vernon’s Sayles Civ. St. Annot, 
{1914] arts 5904-5920j), entitled to.a 
permit to prospect on the land for oil 
and gas, in view of Rev. St. (1895) 
art 4041, validating title to minerals. 
Greene v. Robison, 109 Tex. 367, 210 
SW 498. 

86. Greene v. Robison, supra. 

87. Boggs v. Merced Min. Co., 14 
Cal. 279 ete of error dism 3 Wall. 
(U.°S.) 304, 18 a Me 245]; Stoakes 
v. Barrett, 5 Cal. 36. 

88. Boggs v. Ree Min. Co., 14 
Cal, 279, 376 [writ of error dism 3 
Wall. 304, 18 L. ed. 245]. 

“The United States, like any other 
proprietor, can only exercise their 
rights to the mineral on private prop- 
erty, in subordination to such rules 
and regulations as the local \sov- 
ereign may prescribe. Until such 
rules and regulations are established, 
the landed proprietor may success- 
fully resist, in the Courts of the 
State, all attempts at invasion of his 
property, whether by the direct 
action of the United States, or by 
virtue of any pretended license under 
“their authority.” Boggs v. Merced 
Min. Co., supra, 


shall be located on salt springs, gold 
or Silver mines,” etc., to mean merely 
to reserve salt springs, gold and 
silver mines, ete., and not to prevent 
the location of lands containing 
them). 

80. Doran v. Central Pac. R. Co., 
24 Cal. 245; Moore y. Smaw, 17 Cal. 
199, 79 AmD 123 [overr Hicks v. Bell, 
3 Cal, 219]. 

91. Moore v. Smaw, 17 Cal. 199, se 
AmD 123. 

92. Wolfley v. Lebanon Min. Co., 4 
Colo. 112; Gold Hill Quartz Min. Co. 
Vb LOBES Or. 104 

“Notwithstanding that there was 
no general legislation on the part of 


Congress, the fact of explorers 
searching the public domain. for 
mines, and their possessory rights 


to the mines by them discovered, was 
generally recognized, and the rules 
and customs of miners in any par- 
ticular district were enforced as 
valid." Del Monte: Min., etc, .Co: "vy. 
Last Chance Min., etc., Co., 171 U.S. 
5b, (62. 18 SCt. 895, 43 Tn ed. 72. 

93. Location or acquisition of min- 
ea Naat in Mexican grants see infra 


§ : 

94. Lockhart v. Johnson, 181 U. S. 
516, 21 SCt 665, 45 L. ed. 979; Moore 
Vs ‘Smaw,, 17 Cal! 199 T792eArny +123. 

95. Castillero v. U. S., 2 Black (U. 
S.) 17,17 L. ed: 360; Moore v. Smaw, 
17 Cal. 199, 79 AmD 123; U. S. v. San 
Pedro, etce., Co., 4 N..M. 225, 17 P 337. 

96. Knight v. United Land Assoc., 


Ati Sr 161. La SOL aes, So ta” ed. 
974; Peralta v. U. S., 3 Wall, (U.'S:) 
434, 18 L. ed, 221. 


Seals, 18 Cal. 433; Moore v. Smaw, 17 
Cal. 199," 79: Am D "1:23. 

{a] Grant of lieu lands.—The lo- 
cation of a grant made by Act June 
21, 1860, authorizing the selection in 
lieu of the land common to two Mex- 
ican land grants of an equal quantity 
of vacant land in New Mexico, to be 
located by the surveyor general and 
his approval thereof and that of the 
General Land Office, passed the title 
notwithstanding subsequent discover- 
ies of minerals therein. Lane v. 
Watts, 234 U. S. 525, 34 SCt 965, 58 
L. ed. 1440 [aff 41 App. (D. C.) 1389, 
and reh den 235 U. S. 17, 35 SCt 3, 
59 L. ed. 104]. 

rr ig generally see infra §§ 324- 


98. U. S..v. San Pedro, ete., Co., 
4 N. M. 225, 17 P 337 [aff 146 U. S. 
120,13 SCt 94, 36 L. ed. 911] (holding 
that an act of congress confirming 
to a claimant his title to a tract of 
land granted to him by the Mexican 
government under the colonization 
laws of Mexico and Spain, and a pat- 
ent issued in accordance therewith, 
conveys no title to the mineral lands 
included in such grant). 

» See infra §§ 120, 121. 

1. See infra §§ 122, 123. 

2. See infra § 124. 

3. Round Mountain Min. Co. v. 
Round Mountain Sphinx Min. Co., 36 
Nev. 543, 188 P 71, 35 Nev. 392, 129 


TO ei {reh den 86 Nev. 645, 141 P 
Regulations of land department 


ici See Public Lands [32 Cyc 
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the sovereign power acquirize such territory,* the 
mining industry in that territory remained for a 
time subject to the Mexican law. The military gov- 
ernor, however, by proclamation soon abolished the 
' Mexican’ laws and eustoms in respect of mining, and 
as the thousands of men who came within such 
territory in search of gold soon found that the com- 
mon law with all its elasticity could not be made 
applicable to the various conditions which presented 
themselves, and as there was no legislative body to 
enact laws applicable to these conditions, and no 
organized courts to enforce rights and grant effec- 
tive remedies, there grew up at an early day certain 
peculiar usages and customs applicable to this new 
industry, which later were reduced to writing and 
adopted by the miners in various localities, by their 
organizing mining districts and promulgating written 
rules and regulations based upon these customs and 
usages.© These customs and usages and rules and 
regulations whereby rights to mine were initiated 
and protected and all rights of liberty and property 
recognized were generally so fair and equitable that 
they were later respected and recognized by the 
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courts, and were regarded as the common law of 
mining.’ Still later they were adopted by the legis- 
lature after the organization of a local political 
government; and by the United States in the enact- 
ment of the mining statutes.® 

Authorized rules. Under the federal statutes,® 


the miners of each mining district are still author- - 


ized to make rules and regulations, not in conflict 
with the laws of the United States or with the laws 
of the state or territory in which the district is 
situated, governing the location of claims, the man- 
ner of recording, ete.1° 

[§ 121] b. Requisites and Validity; Evidence. 
The requisites of a valid mining rule or custom 
are generally the same as in the case of usages 
and customs in other connections.1t Thus a min- 
ing rule or custom, in order to be valid, must be 
clear and positive in its character and not rest on 
mere inference or presumption;!? must be uniform 
in its operation, that is, must be binding and obliga- 
tory on all;1®* must have been enacted or adopted, 
and recognized by, the miners;'* must be reason- 


4 See International Law § 34. 

5. See cases infra notes 6, 7. 

[a] Customs of miners are local, 
not general. Woodruff v. North 
Bloomfield Gravel Min. Co., 18 Fed. 
753, 9 Sawy. 441. 

6 U. S.—Del Monte Min. Co. v. 
Last Chance Min. Co., 171 U.S. 55, 
62, 18 SCt 895, 438 L. ed. 72; Glacier 
Mountain Silver Min. Co. v. Willis, 
127 U. S. 471, 8 SCt 1214, 32 L- ed. 
72° Wrnardt vy. Boaro, 113) Us S527, 
5 SCt 560, 28 L. ed. 1113; St. Louis 
Smelting, ete., Co. v. Kemp, 104 U.S. 
636, 26 L. ed. 875; Jennison v. Kirk, 
98 U. S. 458, 25 L. ed, 240; Forbes v. 
Gracey, 94 U. S. 762, 24 L. ed. 313; 
Atchison v. Peterson, 20 Wall. 507, 
22 L. ed. 414; Sparrow v. Strong, 3 
Wall. 97, 18 L. ed. 49; Jupiter Min. 
Co. v. Bodie Cons. Min. Co., 11 Fed. 
"666, 7 Sawy. 96; North Noonday Min. 
Co. v. Orient Min. Co., 1 Fed. 522, 6 
Sawy. 299. 

Ariz.— Watervale Min. Co. v. Leach, 
4 Ariz. 34, 33 P 418; Johnson v. Mc- 
Laughlin, 1 Ariz. 493, 4 P 130; Rush 
youmrench,1 Ariz: 99). (25,.P) 816. 

Cal.—Bradley v. Lee, 38 Cal. 362; 
Table Mountain Tunnel Co. v. Strana- 
han, 31 Cal. 387; Hess v. Widner, 30 
Cal. 349; Morton v. Solambo Copper 
WinCone 26 3Cal oa + aistumconny Vv, 
Kidd, 26 Cal. 263; Gore v. McBrayer, 
18 Cal, 582; Prosser v. Parks, 18 Cal. 
47; finglish v. Johnson, 17 Cal. 107, 
76 AmD 574; Roach y. Gray, 16 Cal. 
383; Brown v. ’49 & ’56 Quartz Min. 
Co., 15 Cal. 152, 76 AmD 468; Packer 
v. Heaton, 9 Cal. 568; Irwin v. Phil- 
lips, 5 Cal. 140, 68 AmD 113. 

Colo. — Consolidated Republican 
Mountain Min. Co. v. Lebanon Min, 
Co., 9 Colo. 343, 12 P 212; Wolfley v. 
Lebanon Min. Co., 4 Colo. 112; Sulli- 
van v. Hense, 2 Colo. 424. 

Mont.—King v. Edwards,~-1 Mont. 
235. 

Nev.—Smith v. North American 
Min. Co., 1 Nev. 423; Oreamuno v. 
Uncle Sam Gold, etc., Min. Co., 1 Nev. 
215; Mallett v. Uncle Sam Gold, etc., 
Min. Co., 1 Nev. 188, 90 AmD 484, 

{a] Scope of rules.—These district 
rules naturally covered as broad a 
scope as the experience and wants 
of the miners who enacted them 
seemed to dictate or require. Gen- 
erally speaking, they provided for 
rights of a discoverer which should 
be greater than those of any other 
locator, the boundaries and name of 
the district, the number of claims 
allowed to one person, the legal ca- 
pacity of the locator, the extent of 
the claim in length and _ breadth, 
posting notice on the claim, and 
marking its boundaries; provided for 
a recorder, his term of office, and the 


manner and time of his election, pre- 
scribed his duties, and required the 
recording of a claim generally within 
a specified time; provided for claims 
being represented during a certain 
number of days in each month or 
other fixed period of time, and pro- 
vided for.a forfeiture for noncom- 
pliance with the rule requiring rep- 
resentation work. Some of them 
provided for settlement of disputes 
by arbitration, while others enacted 
still more extensive police regula- 
tions, and provided against claim 
jumping and larceny, highway rob- 
bery, and kindred crimes. See cases 
supra this note. 

{b] Particular rules, regulations, 
and customs will be considered in de- 
ee in the following sections of this 
itle. 

7. U. S.—Jupiter Min. Co. v. Bodie 
Cons. Min, Co., 11 Fed. 666, 7 Sawy. 
96; North Noonday Min. Co. v. Orient 
Min. Co., 1 Fed. 522, 6 Sawy. 299. 

Ariz.—Watervale Min, Co. v. Leach, 
£ TArTIZ«- 845 (33 “R418; 

Cal.—Titcomb v. Kirk, 51 Cal. 288 
[aft 98 U..S: 543) 25. ed... 240.1s 
Harvey v. Ryan, 42 Cal. 626; Hess 
v. Winder, 30 Cal. 349; St. John v. 
Kidd, 26 Cal. 263; English v. John- 
son, 17 Cal. 107, 76 AmD 574; Merritt 
Vv. Judd, 14 Cal. 59. 

Ives, 2) ida. 


Ida.—Rosenthal  v. 
(Hasb.) 265, 12 P 904. 

Mont.—Upton v. Larkin, 7 Mont. 
440) TPE 28 Catt, Lee Toss vhO. ae 
SCt 614, 36 L. ed. 330]; Orr v., Has- 
kell, 2 Mont. 225; King v. Edwards, 
1 Mont. 235. 

Nev.—Gleeson v. Martin White Min. 
Co., 13 Nev. 442; Mallett v. Uncle 
Sam Gold, etc., Min. Co., 1 Nev. 188, 
90 AmD 484. 

Utah.—McCormick Vv. 
Utah 355. 

8 See infra § 122. 

9. U.S. Rev. St. § 2324, as amend- 
ed by Act. Jan. 22, 1880 c 9 § 2 (21 
LS, wate Glo) 

10. U. S.—Erhardt v. Boaro, 1138 
WR SAe 27 pS CU 60 a8) daneedeiharon 
Jackson v. Roby, 109 U. S. 440, 3 SCt 
301, 27 L. ed. 990; St. Louis Smelting, 
etc., Co. v. Kemp, 104 U. S. 636, 26 
L. ed. 875; Campbell v. Rankin, 99 
U. S. 261, 25 L. ed. 485; Clark-Mon- 
tana Realty Co. v. Butte, etc., Copper 
Co., 233 Fed. 547; Northmore v. Sim- 
mons, 97 Fed, 386, 38 CCA 211; Wood- 
ruff v. North Bloomfield Gravel Min. 
Co., 18 Fed. 7538, 9 Sawy. 441; Jupiter 
Min. Co. v. Bodie Cons. Min. Co., 11 
Fed. 666, 7 Sawy. 96; North Noonday 
Min, Co. v. Orient Min. Co., 1 Fed. 
522, 6 Sawy. 299. 

Alaska.—Price_ v. McIntosh, 1 
Alaska 286; Butler v. Good Enough 


Varnes, 2 


able;!° and must not conflict with the provisions of 


Min. Co., 1 Alaska 246. 
Cal.—Original Co. v. Winthrop Min. 
Co., 60 Cal. 631; Harvey v. Ryan, 42 
Cal. 626. 
Colo.—Treasury Tunnel, etc., Co. v. 
Boss, 32 Colo. 27, 74 P 888, 105 AmSR 


60. 
sae aaa Vie Gwinn, “lo Dak- 

Ida.—Rosenthal v. Ives, 2 Ida. 
(Hasb.) 265, 12 P 904; Riborado vy. 
Quang Pang Min. Co., 2 Ida. (Hasb.) 
144, 6 P 125. 

Mont.—Upton v. Larkin, 7 Mont. 
440 Pt TAS ate Lee” Ole Son don nee 
SCt 614, 36 L. ed. 330]; Gropper v. 
King, 4 Mont. 367, 1 P 755; Robertson 
v. Smith, 1 Mont. 410; King vy. Ka- 
wards, 1 Mont. 235. 

Nev.—Glesson v. Martin White Min. 
Co., 13 Ney. 442; Golden Fleece Gold, 
etc., Min. Co. v. Cable Cons. Gold, etc. 
Min. Co., 12 Nev. 312; Leet v. John 
Dare Silver Min. Co., 6 Nev. 218. 

Utah.—In re Monk, 16 Utah 100, 
50 P 810; McCormick v. Varnes, 2 
reese 355; Roberts v. Wilson, 1 Utah 

11. See Customs and Usages 17 C. 
J. §§ 7-38. 

[a] “Grub-stake” rules and cus- 
toms (1) are valid. Boucher v. 
Mulverhill, 1 Mont. 306. (2) ‘“Grub- 
stake” defined see supra § 388. 

12. Flaherty v. Gwinn, 1 Dak. 509; 
Mallett v. Uncle Sam Gold, ete., Min. 
Co., 1 Nev. 188, 90 AmD 484. 

Certainty of customs and usages 
bape tral see Customs and Usages 

13. Jupiter Min. Co. v. Bodie Cons. 
Min. Co., 11 Fed. 666, 7 Sawy. 96; 
Table Mountain Tunnel Co. v. Strana- 
han, 31 Cal. 387; Flaherty v, Gwinn, 
1 Dak. 509; Southern Cross Gold, ete., 
aes Co. v. Europa Min. Co., 15 Nev. 

Uniformity of customs and usages 
generally see Customs and Usages 


14. Jupiter Min. Co. v. Bodie Cons. 
Min. Co., 11 Ped, 666, 7 Sawy. 96: 
Gore v. McBrayer, 18 Cal. 582. 

[a] The manner in which local 
rules are adopted is immaterial. Gore 
v. McBrayer, 18 Cal. 582. ; 

15. Woodruff v. North Bloomfield 
Gravel Min. O©Co., 18 Fed. 753, 9 
Sawy. 441; Lincoln v. Rodgers, 1 
Mont. 217; Coleman v. Chadwick, 80 
Pa, 81, 21 AMR 938; Horner v. Watson, 
19. Pas, 242, 21) AmR. 55s) Jones. ‘v: 
Wagner, 66 Pa. 429, 5 AmR 385; Con- 
solidated Kansas City Smelting, etc., 
Co. v. Gonzales, 50 Tex. Civ. A. 79 
109 SW 946. 

Reasonableness of customs and 
usages generally see Customs and 
Usages § 33. 


2 


a 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§§ 121-122] 


the federal or state statutes on the subject.1¢ <A 
mining custom need not have been of long dura- 
tion;** but it must be continuous, for if it falls into 
disuse it becomes void.'® 

Evidence. The existence of a miners’ rule or 
custom is a matter of fact which, like any other fact, 
must be proved by competent evidence;!® the courts 
will not take judicial notice thereof.2° But a rule 
may be shown to be in force by custom or usage, 
without proof of formal adoption or of a written 
record,?! unless it is in writing, in which case it 
must be proved by the books.?? Where a rule is 
once shown to be in force and generally observed, 
it is presumed to continue until the contrary is 
shown,”* and the courts will not inquire into the 
regularity of its enactment.?# 

Questions of law and fact. Whether or not a min- 
ing rule or custom is in force is generally a question 
of fact for the jury;?° but the construction of a 
mining rule is a question for the court.?® 

[§ 122] 3. Congressional Legislation—a. In Gen- 
eral. Subsequently acts of congress recognized and 
continued in force existing rules and customs of 
miners so far as such rules and customs did not con- 
flict with the laws of the United States or of the 
particular state or territory.2’ The first recognition 
of the rights of miners by congress was in the pas- 
sage of the act of Febr. 27, 1865,28 by which it was 
provided that ‘‘no possessory action between per- 
sons, in any court of the United States, for the 
recovery of any mining title or for damages to any 

16 U. S—Hammer v. Garfield! First Nat. Bank, 
Mins 7étc, 4 €o:, 120) UFi.S. 291) 9-.SCt 


548, 32 L. ed. 964; Woodruff v. North 
Bloomfield Gravel Min. Co., 18 Fed. 
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Dak. 
662 [app dism 149 U. 
1052, 37 L. ed. 958]. 


Ida.—Ralston v. Plowman, 1 Ida. 


[40 O.3.] 761 


such title, shall be affected by the fact that the para- 
mount title to the land in which such mines lie is 
in the United States; but each case shall be ad- 
judged by the law of possession.’’ Soon thereafter, 
and on July 4,.1866,2° congress reserved all lands 
valuable for minerals from sale ‘‘except as other- 
wise expressly directed by law.’’ Soon thereafter, 
and on July 26, 1866,°° congress enacted the first 
law providing for the location and patenting of 
quartz lodes. This was followed by the act of July 
9, 1870,°+ providing for the location and patenting 
of placers. On May 10, 1872, the acts of 1866 and 
1870 were revised and amended,?? and this act, with 
the subsequent amendments,** now constitutes the 
general Congressional Mineral Act under which all 
mineral ground upon the public domain may be lo- 
cated and patented.** 

Congressional legislation before 1866. The gen- 
eral policy of the United States, as expressed in 
the statutes, executive acts, and proclamations prior 
to 1845, was to reserve from sale the mineral lands, 
which, so far as then known, consisted of the lead, 
iron, copper, and zine lands. This poliey was in- 
trenched upon occasionally by acts authorizing the 
president to lease certain lead lands. This policy 
and these acts were provocative of mischief and 
endless disputes. It was impossible to collect the 
rents and royalties with certainty or regularity. 
Sales of mineral lands were finally authorized, but 
this applied only to the lead and copper mines of 
the upper Mississippi.*5 
4771, 41 NW) Min. Co., 1 Fed. 522, 6 Sane 299; 
S. 787, 138 SCt| Harvey v. Ryan, 42 Cal. 626 


26. Fairbanks v. Woodhouse, 6 
Cal. 433 


753, 9 Sawy 441. 

Alaska.—Price v. McIntosh, 1 Alas- 
ka 286; Butler v. Good Hnough Min. 
Cox, L Alaska 246. 

Cal. —Wright v. Killian, 132 Cal. 56, 
64 P 98; Thompson Vv. Spray, 72) Cal: 
528, 14-P 182; Morton v. Solambo 
Copper Min. Co., 26 Cal. 527; Attwood 
v. Fricot, 17 Cal. 37, 76 AmD._ 567. 

Colo.— Becker v. Pugh, 9 Colo. 589, 
13.9065: 17) Colo. .243,.729° RP 173; 
Sweet v. Webber, 7 Colo. 443, 4 P 152. 


Jda.—Lockhart v. Rollins, 2 Ida. 
(Hasb.) 540, 21 P 413. 
Mont. —Garfield Min., eto; Co. «Vv: 


Hammer, 6 Mont. 53, 8 P 153° [aff 130 
U. S. 291, 9 SCt 548, 32. L. ed. 964]; 


Robertson v. Smith, 1 Mont. 410. 
Nev.—Gleeson v. Martin White 
Min. Co., 13 Nev. 442; Mallett v. 


Uncle Sam Gold, etce., Min. Co., 1 Nev. 
188, 90 AmD 484, 

N. M.—Eberle v. Carmichael, 8 N. 
M. 169, 42 P 95. 

Repugnancy of custems and usages 
to statutes generally see Customs and 
Usages §§ 35-38. 

17. Smith v. North American Min. 
Co., 1 Nev. 423. 

Antiquity of customs and usages 
generally see Customs and Usages 


9. 

= Jupiter Min. Co. v. Bodie Cons. 
Min. Co., 11 Fed. 666, 7 Sawy. 96; 
North Noonday Min. Co. v. Orient 
Min. Co., 1 Fed. 522, 6 Sawy. 299; 
Harvey v. Ryan, 42 Cal. 626. 

Continuity of customs and usages 
generally see Customs and Usages 


lee 
: 19. U. S.—Parley’s Park Silver 
Mint “CogayvasKerry 13090. oS:. .256,) 9 


Sct 511, 32 L. ed. 906; Doe v. Water- 
loo Mins Co, 70 Med... 455,.17. CCA 
190; Jupiter Min. Co. v. Bodie Cons. 
Min. Co., 11 Fed. 666, 7 Sawy. 96; 
North Noonday Min. Co. v. Orient 
Min. Co., 1 Fed. 522, 6 Sawy. 299. 

Cal.—Harvey v. Ryan, 42 Cal. 626; 
Colman v. Clements, 23 Cal. 245; 
Table Mountain Tunnel Co. v. Strana- 
han, 20 Cal. 198. 


Colo.—Sullivan v. Hense, 2 Colo. 
424, 
Dak—Suessenbach v, Deadwood 


595. 
Se ee v. Edwards, 1 Mont. 


Nev. —Poujade v. Ryan, 21 Nev. 449, 
33° P 659; Golden Fleece Gold, etce., 
v. Cable Cons. Gold, etc., 


S._ D.—Marshall v. Harney Peak 
aa Min., ete:, Co. 1-S.-D, 350, ae NW 

Necessity of proof of customs and 
usages generally see Customs and 
Usages § 84. 

20. See Evidence § 1844. 

21. Flaherty v. Gwinn, 1 Dak. 509. 

22. Campbell v. Rankin, 99 U. S. 
261, 25 L. ed. 435; Doe v. Waterloo 
Wink «Cogn 0) Med, 45), linCCA oLo0r 
Pralus v. Pacific Gold, ete., Min. Co., 
35 Cal. 30; St. John v. Kidd, 26 Cal. 
263; English v. Johnson, 17 Cal. 107, 
76 AmD 574; Roberts v. Wilson, 1 
Utah 292. 

Best and secondary evidence gen- 
erally see Evidence §§ 1219-1379. 

23. North Noonday Min. Co. v. 
Orient Min. Co., 1 Fed. 522, 6 Sawy. 
299; Riborado v. "Quang Pang Min. Co., 
2 Ida. (Hasb.) 144, 6 P 125; King v. 
Edwards, 1 Mont. 235. 

24. U. S.—Campbell v. Rankin, 99 
U. S. 261, 25 L. ed. 435; Jupiter Min. 
Co.) Ve Bodie Cons, Min. Cos, di gmed: 
666, 7 Sawy. 96; North Noonday Min. 
Co. v. Orient Min. Co., 1 Fed. 522, 6 
Sawy. 299. 

Cal.—Harvey v. Ryan, 42 Cal. 626; 
Pralus v. Pacific Gold, etc., Min. Co., 
35 Cal. 30; Colman v. Clements, 23 
aay 245; Gore v. McBrayer, 18 Cal. 
58 
ine ke ee v. Gwinn, 1 Dak. 

Mont.—King v. Edwards, 1 Mont. 

3 


5. 

Nev.—Golden Fleece Gold, 
Min. Co. v. Cable Cons. Gold, 
Min. Co., 12 Nev. 312. 

Rae Ob erts v. Wilson, 1 Utah 
2. 
25. Woodruff v. North Bloomfield 

Gravel Min. Co., 18 Fed. 753, 9 Sawy. 

441; Jupiter Min. Co. v. Bodie Cons, 

Min. Co., 11 Fed. 666, 7 Sawy. 96; 

North Noonday Min. Co. vy. Orient 


etc., 
etc., 


27.. U. S.—Glacier Mountain Silver 
Mini Con Vv. IWailliss 1272 U..80 47s 
SCt 1214, 32 L. ed. 172; Noonan vy. 
Caledonia Gold Min. Co., 121 U. S. 
393. 7 SCt 911, 30 L. ed. 1061; Jackson 
v. Roby, 109 U. S. 440, 3 SCt 301, 27 
L. ed. 990; Broder v. Natoma Water, 


ete., Co., 10l U.S...274,°25 Leeds 790: 
Jennison vy. Kirk, 98 U. S. 453; 25 Wl. 
ed. 240; Jupiter Min. Co. v. Bodie 


Cons. Min. Co., 11 Fed. 666, 7 Sawy. 
96; North Noonday Min. Co. v. Orient 
Min. Co., 1 Fed. 522, 6 Sawy. 299. 

Cal.—Stock v. Plunkett, 181 Cal. 
193, 183 P 657; Harvey v. Ryan, 42 
Cal. 626; Prosser v. Parks, 18 Cal. 47. 

Colo. — Consolidated Republican 
Mountain Min. Co. v. Lebanon Min. 
Co:, 2-9: Colo.1343,, 12, Pegles Sullivan 
v. Hense, 2 Colo. 424. 

Ida.—Rosenthal v. Ives, 2 Ida. 
(Hasb.). 265, 12 P 904; Riborado v. 
Quang Pang Min. Co., 2 Ida. (Hasb.) 
144,069 Pootz; 

Mont.—Robertson v. Smith, 1 Mont. 
410; King v. Edwards, 1 Mont. 235. 

Nev.—Gleeson v. Martin White 
Min. Co., 138 Nev. 442; Golden Fleece 
Gold,ete., . Min. {Co: v., Cable, Cons. 
Gold, etc., Min. Co., 12 Nev. 312. 

N. M.—Eberle v. Carmichael, 8 N. 
IMS UGE re PAM ESS) 

Utah.—Harrington v. Chambers, 3 
Witah Awl e PSO zeal tle as: oo. 
4 SCt 428, 2 . 

28. U.S. Rev. St. § 910. 

[a] History of first congressional 
action.—3 Wall. (U. S.) appendix 1; 
Congressional Globe (1866); Rockwell 
Spanish & Am. L. p 409 et seq; Yale 
Min. & Water Rights. 

29. U.S. Rev. St. § 2318. 

30. 14 U. S. St. at L. 251. 


OL, G16 UsSs Ste atvks 2h. 

(27 id EOE SSE ER LURE Ie 

SSeb les wt Wea. oe OLS COE 
St. § 2318 et seq. 

34. Particular provisions of these 


acts will be considered more in detail 
in the following sections of this title. 

35. Cooper v. Roberts, 18 How. 
CULTS uel 1357 5, a Leds SasspeUie Sissvs 
Gear, 3 How. (U. S.) 120, 11 L. ed. 
523, 838; Wilcox v. Jackson, 13 Pet. 
(U. S.) 498, 10 L. ed. 264; Indiana 
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[§ 123] b. Application of Federal Mining Acts 
In some states and territories 
the federal mining acts apply with, full force and 
effect to mines and mining on the public domain.*® 
These acts have been expressly extended to, and 
special provisions made for, Alaska*? and the Phil- 


in Particular States. 


ippines.*§ 
States in which not applicable. 


Alabama,**> and Oklahoma.*® 


v. Miller, 13 F. Cas. No. 7,022, 3 Mc- 
Lean 151; U. S. v. Gratiot, 26 F. Cas. 
No, 15,249, 1 McLean 454 [aff 14 Pet. 
526, 10 L. ed. 573]. 

“Ror nearly a century there was 
practically no legislation on the part 
of Congress for the disposal of mines 
or mineral lands. The statute of 
July 26, 1866, c. 262, 14 Stat. 251, 
was the first general statute provid- 
ing for the conveyance of mines or 
minerals. Previous to that time it 
is true that there had been legisla- 
tion respecting leases of mines, as, 
for instance, the Act of March 38, 1807, 
c. 49, § 5, 2 Stat. 448, 449, which au- 
thorized the President to lease any 
lead mine.in the Indiana Territory 
for a term not exceeding five years; 
and acts providing for the sale of 
lands containing lead mines in spe- 
cial districts, act of March 8, 1829; 
Ch Do aueotaby sot. set ote uly yt, 
1846, c. 36, 9 Stat. 37; act of March 1, 
1847, c. 32, 9 Stat. 146; act of March 
3, 1847, c: 54, 9 Stat. 179; also such 
legislation as is found in the act of 
February 27, 1865, c. 64, 138 Stat. 440, 
providing for a District and Circuit 
Court for the District of Nevada... 
that of May 5, 1866, c. 73, 14 Stat. 43, 
concerning the boundaries of the 
State of Nevada, which provided that 
‘all possessory rights acquired by 
citizens of the United States to min- 
ing claims, discovered, located and 
originally recorded in compliance 
with the rules and_ regulations 
adopted by miners in the Pah-Rana- 
gat and other mining districts in the 
territory incorporated by the provi- 
sions of this act into the State of 
Nevada shall.remain as valid sub- 
sisting mining claims; but nothing 
herein contained shall be so con- 
strued as granting a title in fee to 
any mineral lands held by possessory 
titles in the mining States and Terri- 
tories;’ and the act of July 25, 1866, 
ec. 244, 14 Stat. 242, which, granting 
to A. Sutro and his assigns certain 
privileges to aid in the construction 
of a tunnel, conferred upon the gran- 
tees the right of preémption of lodes 
within two thousand feet on each side 
of said tunnel. Two laws were also 
passed regulating the sale and dis- 
posal of coal lands; one on July 1, 
1864, c. 205, and one on March 3, 
1865, c, LOt 13 Stat. 343, 529.” “Del. 
Monte Min., etc., Co. v. Last Chance 
Hin weetenCOL kali. Swabs) Ol. ats 
SCt 895, 43 L. ed. 72. 

36. [a] Thus the federal mining 
acts are generally applicable in Ari- 
zona, California, Colorado, Florida, 
Idaho, , Louisiana, Mississippi, Mon- 
tana, Nebraska, Nevada, New Mexico, 
North Dakota, Oregon, South Dakota, 
Utah, Washington, Wyoming. 

{b] In Arkansas (1) the lead 
mines and contiguous lands were al- 
lowed to be sold by Act July 11, 
US46 "COUT Sy St. auc doaroleCraG) ir. sGz)) 
As to other minerals on the public 


The federal min- 
ing acts do not apply in states where the govern- 
ment has no public domain,®® as in the thirteen 
original states,*° and in states carved out of the 
original states;4t and they were never in practical 
operation in some states, because most of the public 
domain within their borders had been disposed of 
prior to the enactment of such acts.” 
and territories have been excepted by express provi- 
sions from the federal mining acts, namely: Michi- 
gan, Minnesota, Wisconsin,*® Kansas, Muissouri,*+ 
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cerned.*® 


Other states 


[§ 124] 4. State Legislation. 
ritories are authorized by act of congress*® to legis- 
late respecting the location, manner of recording, 
and amount of work necessary to hold possession 
of a mining claim on the public domain,°>® and most, 
if not all, of the mining states and territories have 
enacted statutes on this subject.°? 
in reference to the location of mining claims are 
construed to have the same force and effect as local 
mining regulations and customs,°? and have been 
held to be constitutional,®* and have also been in- 


[8§ 123-194 


As to saline lands. By the act of January 31, 
1901,47 all public saline lands are classified as min- 
eral and are disposed of under the mineral acts. 
By this act states, which theretofore were excepted 
from the operation of the mineral acts, were brought 
under such acts so far as saline lands were con- 


The states and ter- 


Statutes enacted 


directly recognized’ as valid by the supreme court 


lands within its borders the land de- 
partment has held that the general 
congressional mining acts are in 
force. Norman vy. Pheenix Zine Min. 
Co., 28 Land Dec. 361. 

Sie, ou Up So St. fat (i: 320 er 786, 

{a] Coal land laws (1) were ex- 
tended to Alaska by 31 U.S. St. at L. 
658 c 796. (2) And special provisions 
for the location and patent of such 
lands were made by 33 U. S. St. at 
L. 525 c 1772. (3) But these provi- 
sions were substantially superseded 
by 38 U. S. St. at L. 741-745 c 330. 

88., 32 U. S. St. at  L.. 697-707 oc 
1369, as amended by 33 U. S. St. at 
L. 692-697 c 453. . 

39. [a] In Tennessee the federal 
mining laws do not apply because 
the public domain was donated to the 
state. See Moss v. Gibbs, 10 Heisk. 
283 (referring to the cession in 1846 
by United States to Tennessee of all 
unappropriated lands in the state). 

[b] In Texas the federal mining 
acts do not apply because the govern- 
ment never obtained any public do- 
main within its borders. See Public 
Lands [32 Cye 1117]. 

40. Thirteen original states to 
which federal mining acts not applic- 
able: Connecticut, Delaware, Georgia, 
Maryland, Massachusetts, New Hamp- 
shire, New Jersey, New York, North 
Carolina, Pennsylvania, Rhode Island, 
South Carolina, Virginia. 

41. Kentucky, Maine, 
and West Virginia. i 

42. Illinois, Indiana, Iowa, 
Ohio. 

[a] The lead mines and contigu- 
ous lands in Illinois and Iowa were 
allowed to be sold by Act July 11, 
1846 (9 U. S. St. at L. 37 ¢ 36). 

43, 17 U.S... St. atoL. 46535 US: 
Rev. St. § 2345. 

[a] In Michigan and Wisconsin 
(1) the mineral lands are expressly 
excepted from the federal mining 
laws by the above statute. (2) But 
public lands containing copper, lead, 
and other valuable ores were author- 
ized to be sold by the prior act of 
March esl 847"¢9 Ul SA St at We L79 


c 53). 
44, LO" S. Stabile 52: 
The lead mines and contigu- 


Vermont, 


and 


[a] 
ous lands in Missouri were allowed to 
be sold by Act March 8, 1829 (4 U.S. 
St. at L. 264 c 55). 

45. 22 U.-S. St, at L. 487. 

46. 26 U. S.'St. at L. 1026 ¢ 543 
§ 17 (by declaring land within its 
borders to be agricultural land). 

{a] This last exception has been 
modified (31 U. S. St. at L. 680 ¢ 813) 
and the mining acts apply to all 
lands ceded by the Comanche, Kio- 
wa, and Apache tribes of Indians 
within the territory of Oklahoma. 
Bay v. Oklahoma Southern Gas, etce., 
Min. Co., 13 Okl, 425, 73 P 936. : 

[b] The placer mining laws of the 
United States are not applicable to 
the state of Oklahoma, and, where 


a quitclaim deed shows upon its face 
that the only interest the grantor 
has in the land sought to be conveyed 
is that thereafter to be acquired by 
reason of his previous location of a 
placer mining claim, such deed is 
void. Coley v. Williams, 98 Okl. 143, 
224 P 345. 

47. 310U..S, St. at L, 745 ¢ 186. 

48. See Leonard v. Lennox, 181 
Fed. 760, 766, 104 CCA 296 (‘‘The 
newly enacted saline land act in 
effect prohibited the acquisition of 
public lands chiefly valuable for sa- 
lines under any law other than the 
mineral land laws’’). 

49. .) S-.dRem Stix §. 2324) ,.as 
amended by Act Jan. 22, 1880 (21 U. 
SY! StSat L.v61 ze09)9 882: 

50. U. S.—-Clark-Montana Realty 
ce v. Butte, ete., Copper Co., 233 Fed. 
Ariz.cJohnson v. McLaughlin, 1 
Ariz’ 4937) 4) P1780. 

Colo.—Saxton v, 47 Colo. 
263, 107 P 281. 

Utah.—Copper Globe Min. Co. v. 
Allman, 23 Utah 410, 64 P 1019. 

Wash.—Knutson v. Fredlund, 56 
Wash. 634, 106 P 200. 

And see cases infra note 55. 

51. See statutory provisions. 

[a] Early California statutes.— 
Various statutes, not now in force, 
were enacted in California, beginning 
at an early period in the history of 
the state, in reference to the subject 
of mining. The most prominent 
feature of these statutes was the pur- 
pose to exclude foreigners, and espe- 
cially Chinese, from the business of 
mining. Ah Yew v. Choate, 24 Cal. 
562; Lin Sing v. Washburn, 20 Cal. 
534; Ah Hee v. Crippen, 19 Cal. 491; 
Ex p. Ah Pong, 19 Cal. 106; Peo. v. 
Coleman, 4 Cal. 46, 60 AmD( 581; 
Meyer v. Larkin, 8 Cal. 403; Peo. v. 
Naglee, 1 Cal. 232, 52 AmD 312. 

[b] Particular statutes will be 
considered in detail in the following 
sections of this title. 

52. Clark-Montana Realty Co. v. 
Butte, etc., Copper Co., 238 Fed. 547: 
Stock v. Plunkett, 181 Cal. 193, 183 P 


657. 

53. U. S.—Clason v. Matko, 223 U. 
S. 646, 32 SCt 392, 56 L. ed. 588 [aff 
10 Ariz. 175, 85 P 721]; Butte City 
Water Co. v. Baker, 196 U. S. 119, 25 
SCt 211, 49 L. ed. 409; Northmore vy. 
Simmons, 97 Fed. 386, 38 CCA 211; 
Preston y. Hunter, 67 Fed. 996, 15 
CCA 148. 

Colo.—Wolfley  v. Min. 
Co., 4 Colo. 112. 

Mont.—Mares v. Dillon, 30 Mont. 
117, 75 P 963; Baker v. Butte City 
Water Co., 28 Mont. 222, 72 P 617, 104 
AmSR_ 683; Purdum v. Laddin, 23 
Mont. 387, 59 P 153; Berg v. Koegel, 
16 Mont. 266, 40 P 605; MeCowan vy. 
Maclay, 16 Mont. 234, 40 P 602; Met- 
calf v. Prescott, 10 Mont. 283, 25 P 
1037; O’Donnell vy. Glenn, 8 Mont. 
248, 19 P 302. 


Perry, 


Lebanon 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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§§ 124-125] 


of the United States.54 


left to be acted on.®5 


Acquisition—a. In General. 


But so far as they affect 
mining on public domain of the United States they 
must be strictly supplemental to the acts of con- 
gress on the subject, that is, they must merely ex- 
plain or extend the provisions of congressional law, 
and under all circumstances must be confined within 
the limits which congress by express delegation has 
In those states in which the 
federal mining laws are not applicable®* statutes 
have also generally been enacted regulating and con- 
trolling the operation of the mining industry.*? 

[§ 125] C. Location and Acquisition of Mining 
Claims and Rights®*—1. Lands Open to Location and 
The right to locate and. 
acquire public mineral lands, under the federal min- 
ing acts,°® attaches only to mineral lands over which 
congress has power of disposition, that is, those 
lands belonging to the United States which contain 
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mineral deposits and are not appropriated for any 


Nev.—Sisson v. Sommers, 24 Nev. 
379, 55 P 829, 77 AmSR 815; Gleeson 
v. Martin White Min. Co., 13 Nev. 442. 

Or.—Wright v. Lyons, 45 Or. 167, 
Wile 2 eSile 

Utah.—Copper Globe Min. Co, Vv. 
Allman, 23 Utah 410, 64 P 1019. 

Constitutional law generally see 
Constitutional Law 12 C. J. p 653. 

Constituticnality of mining statute 
under guranty of equal protection of 
laws see Constitutional Law § 902. 

54. Shoshone Min: Co. v. Rutter, 
127 UleS; 505, 20) SCti726)%44) Le ed. 
864; Enterprise Min. Co. v. Rico- 
Aspen Cons. Min. Co., 167 U. S. 108, 
17 SCt 762, 42 LL. ed..96; Kendall v. 
San Juan Silver Min. Co., 144 U. S. 
658, 12-SCt 779, 36 L. ed. 583; Par- 
Jey’s Park Silver Min. Co. v. Kerr, 
130 U. S. 256, 9 SCt 511, 32 L. ed. 906; 
Tron Silver ‘Min. Co. v. Elgin Min., 
ete, Co., 118.0. S. 196, 6 SCt_ 1177, 30 
L. ed. 98; Erhardt v. Boaro, 113 U. Ss. 
§27, 5 SCt 560, 28 L. ed. 1113 

55. U, S$.—Campbell we Ellet, 167 
U.S, 1165-47 SCt 765,'42 L. ed. 101 
Kendall v. San Juan Silver Min. Co. 
144° GU. S658) 12) SCt- 779, 36 LL. ed. 
583; Glacier Mountain Silver Min. 
Com vo Willis, 127 WS 47i 8 SCt 
1214, 32 L. ed. 172; Hoyt v. Russell, 
117 U.S) 401; 6 Sct 881, 29 L. ed. 
914; Erhardt v. Boaro, 113 Wa seme 
5 Sct 560, 28 L. ed. 1113; Sparrow 
v. Strong, 3 Wall. 97, 18 L. ed. ee8 
Oscamp v. Crystal River Min, Co., 
Hed 293,27 CCAS 233°; Billings 
Aspen Min., etc., Co., 51 Fed. 338, 
2 CCA 252; Cheesman v. Shreeve, 40 
Fed. 787 [writ of error dism 17 SCt 
998 mem, 41 L. ed. 1177 mem]; 
Cresus Min., ete., Co. v. Colorado 
Land, ete, Co. 19 Fed. 78; Four 
Hundred and Twenty Min. Co. v. 
Bullion Min. Co., 9 F. Cas. No, 4,989, 
3 Sawy. 634, 11 MorrMinR 608. 

Ariz.—Johnson v. McLaughlin, 1 
PATIZ So ones be os 

Cal.— Harris’ -v. Kellogg, 117 ‘Cal. 
484, 49 P 708; Thompson v. Spray, 72 
Cal, 528, 14 P 182. 

Colo.—Saxton v. Perry, 47 Colo. 
263, 107 P2813 Treasury “Tunnel, 
ELON NCOn Vi BOSS Sam COlOs 2 gu a, 
888, 105 AmSR 60; Taylor v. Paren- 
teau, 23 Colo. 368, 48 P 505; Hallack 
Wee Eraper; -23 Colo. 14, 46 P 110; 
Ellet v. Campbell, 18 Colo. 510, 33 
Po eieati oles. cl lO Lt SOc. 16D, 


ATG eae LOT: VOMAT yV. 4 SODET, LL 
Colo. 380, 18 P 4438, 7 AmSR 246; 
McGinnis v. Egbert, 8 Colo. 41, 5 


P 652; Strepey v. Stark, 7 Colo. 614, 
6 P 111; Pollard v. Shively, 5 Colo. 


309; Sullivan v. Hense, 2 Colo. 424; 
Moyle vy. Bullene, 7 Colo, A. 308, 44 
1B 


Ida.—Van Buren v. McKinley, 8 
Ida. 93, 66 P 936. 

Mont.—Sanders v. Noble, 22 Mont. 
110, 55 P 1087; McCowan y. Maclay, 
16 Mont. 234, 40 P 602; Hope Min. 
Con. Brown, 11 ‘Mont. 3105" 28°oe 
732. 

Nev.—Sisson vy. Sommers, 24 Nev. 
379, 55 P 829, 77 AmSR 815. 


N. M.—Lockhart v. Wills, 9 N. M. 
344, 64, P 336 faff 181.U..8. 516; 2 
SCt 665, 45 L. ed. 979]; Eberle v. 
Carmichael, 8 N. M. 169, 42 P 95. 
ae ee ee v. Lyons, 45 Or. 167, 

Utah.—In re Monk, 16 Utah 100, 
50 P 810. 

Wash.—Knutson v. Fredlund, 56 
Wash. 634, 106 P 200. 

56. See supra § 123. 

57. See statutory provisions. 

58. Public lands subject to entry 
in general see Public Lands [32 Cyc 


807]. 

59. [a] Provisions of statutes.— 
(1) ‘In all cases lands valuable for 
mines of gold, silver, quicksilver or 
copper shall be reserved from sale,” 
except as otherwise expressly di- 
rected by law. Act July 4, 1866 (14 
U.S. St. at 1. 86.0166) "s8_ by Oye An) 
valuable mineral deposits in lands 
belonging to the United States, both 
surveyed and unsurveyed, are hereby 
declared to be free and open to ex- 
ploration and purchase, and the 
lands in which they are found to 
occupation and purchase.” Act May 
ae TSP Cis Drass stato ol Co Loz), 


ba. U. S.—Brown v. Gurney, 201 
U.S. £84, 26) SCt' 509; 50 Ti) "ed. 2717" 

Ariz.—McKenzie Vv. Moore, 20 
Ariz. 1. 16) 68. 

Colo.—McWilliams v. Winslow, 34 
Colo. 341, 82 P 538; Girard v. Carson, 
22 Colo. 345, 44 P 508; Emerson v. 
Akin, 26 Colo. A, 40, 140 P 481. 

Mont.—Traphagen v. Kirk, 30 
Mont. 562,°77-P 58. 

Nev.—Nelson v. Smith, 42 Nev. 302, 
176 P 261, 178 P 625; Round Moun- 
tain Min. Co. v. Round Mountain 
Sphinx Min. Co., 35 Nev. 392, 129 P 
308, 36 Nev. 543, 138 P 71 [reh den 
36 Nev. 645, 141 P 849]. 

61. Oklahoma v. Texas, 258 U. S. 
574, 42 SCt 406, 66 L. ed. 771. 

fa] Thus U. S. Rev. ‘St. § 2319, 
declaring all valuable mineral de- 
posits in lands belonging to the 
United States to be open to explora- 
tion and purchase, when read with 
due regard for the entire title of the 
public lands of which it is a part, 
does not ‘embrace all of the lands 
owned by the United States, but only 
such lands as the United States has 
jndicated are held for disposal un- 
der the land laws, and it never ap- 
plies where the United States di- 
rects that the disposal be only under 
other laws. Oklahoma v. Texas, 258 
U.S) 574, 42. SCt 406, 66. leds 7715 

62. See infra §§ 135-139. 

638. U. S.—El Paso Brick Co. v. 
McKnight, 233 U. S. 250, 34 SCt 498, 
58 Li. ed. 943, LRAI9I5A>- 1113 frev 
GONG Me 721, 120 Ve 6694) “AnnCas 
1912D 1309]; Swanson vy. Sears, 224 
Uy Si 180,532 'SCt 455,666) Li. eds 721 
{aff 17 Tda. 321, 105 P 1059]; Duffield 
v. San Francisco Chemical Co., 198 
Fed. 942 [rev on other grounds 205 
Fed. 480, 123 CCA 548]; Becker v. 
Longe, 196 Hed. 721," 117 CCA 2965 
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other use,®° and which the government has indicated 
as held for disposal under the land laws.** 
lows, therefore, that lands are not subject to loca- 
tion or acquisition for mining to which the rights 
and claims of others are attached under prior sales 
or grants,®? or under prior appropriations and loca- 
tions ;®* or which have been withdrawn and reserved 
for any special purpose by the government.* 

Under state legislation®® public lands of the state 
which have been devoted to a public use are not 
subject to location for mining purposes.°%¢ 

In Canada, within the several provinces, there are 
statutory provisions similar in many respects to 
those of the United States and the respective states 
on the subject, authorizing the sale pursuant to loca- 
tion of crown lands which have been proclaimed 
by the governor or lieutenant governor in council, 
as the case may be, as crown mineral lands.* 


It fol- 


Porter v. Tonopah North Star Tun- 
nel, ete., Co., 1383 Fed. 756 [aff 146 
Fed. 385, 16 CCA 657]; Cosmos Hx- 
ploration Co. v. Gray Eagle Oil Co., 
112 Fed. 4, 50 CCA 79, 61 LRA 230 
[aff 104 Fed. 20, and aff 190 U. S. 
301, 24 SCt 860, 47 L. ed. 1064]. 

SC AUEEA .—Bulette v. Dodge, 2 Alaska 


Colo.—Peoria, ete., Milling, ete., 
oie v. Turner, 20 Colo. A. 474, 79 Pp 
Ida.—Batterton v. Douglas Min. 
Co., 20 Ida. 760, 120 P 827, 38 LRANS 
1121; Flynn Group Min. Co. v. Mur- 
Dae 18 Ida. 266, 109 P 851, 188 AmSR 


Nev.—Round Mountain Min. Co. v. 
Round Mountain Sphinx Min. Co., 35 
Nev. 392, 129 P 308, 36 Nev. 548, 
138 P 71 [reh den 36 Nev. 645, 141 
P 849]. 

Wyo.—Bergquist v. West Virginia- 
Wyoming Copper Co., 18 Wyo. 234, 
106 P 673. 
erase aed v. Matson, 32 Can. 

44 


Sree 

B. C.—Waterhouse v. Liftchild, 6 
B. C. 424. 

Ont.—Re Franker, 8 OntWN 3860. 

Conflicting locations generally see 
infra §§ 233, 234. 

64. See infra §§ 127-134. 

65. See statutory provisions. 

66. McNeil v. Kingsbury, 190 Cal. 
406, 213 P 50. 

[a] Land condemned for a state 
hospital is land devoted to a public 
use of the state, and is not subject 
to be prospected for oil or_ other 
mineral deposits. McNeil v. Kings- 
bury, 190 Cal. 406, 213 P 50. 

67. See statutory provisions; and 
Canadian Agricultural Coal, ete., Co. 
vii Reg., 3) Cani= Exch, "157% [aff 124 
Can. S. C. 713] (discussing Dominion 
Lands Act [43 Vict. c 26] § 6; 46 
Vict. c 17 §8§ 42, 81 (2); Rev. St. 
© 54 §§ 47, 91). 

{a] In British Columbia under 
Crown Lands Act (1888) § 95 ail 
lands public and private are subject 
to entry by free miners in search for 
precious metals, subject to the con- 
ditions precedent contained in the 
Placer Mining Act (1891) ° ¢ +26. 
Bainbridge v. Esquimalt, ete., R. Co., 
4B, S181 
In Quebec Act 1 Edw. VII 
ec 13 § 2, in replacing Rev. St. art 
1441 by the following: ‘1441. Min- 
ing rights belonging to Crown in 
lands of private individuals may 
also be acquired in the manner indi- 
eated in foregoing article,” had the 
effect of depriving the owner of the 
surface of the right of, preémption 
which he had by virtue of that arti- 
cle as contained in 55 & 56 Vict. ec 20. 
Consequently a purchaser, prior to 
1901, of the right of preémption of 
the owner of the surface is deprived 
of such right by such act and is 
without remedy against his vendor, 
or those associated with him, who, 
having applied therefor, obtained 
from: the government, first, an ex- 
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[§ 126] b. Bed or Shore of Navigable Water.°* 
The bed of a navigable water or land lying between 
high and low-water mark thereon is not subject to 
location under the mining laws,°® unless such loca- 


tion is authorized by statute.7° 
[§ 127] c. Lands Reserved for 
poses’!—(1) In General. 


ploration and prospecting license on 
the same land, and, subSequently, a 
concession to themselves by letters 
patent of the mining rights therein. 
Tetreault v. Griffin Crucible Gra- 
phite Co., 19 Que. Q. B. 51. 

68. Rights in navigable waters in 
general see Navigable Waters [29 
Cyc 285]. 

69. Thompson vy. Pelton, 4 Alaska 
510; Heine v. Roth, 2 Alaska 416; 
Alaska Gold Min. Co. v. Barbridge, 
1 Alaska 311. See State v. Korrer, 
127 Minn, 60, 148 NW: 9617,) 91095; 
LRA1916C 139 (as to mining rights 
of riparian owner). 


[a] In Texas (1) the bed of a 
navigable river, within Rev. St. 
(1911) art 5338, was not open to 


prospecting for, and development of, 


petroleum prior to L. (1917) ec 838 
(Vernon Civ. St. ‘Annot. Suppl. 
[1918] arts 5904-5904w), notwith- 


standing L. (1913) c 178, opening to 
mineral prospecting *al) public 
school, University, Asylum and the 
other public lands, fresh water lakes, 
islands, bays, marshes, reefs, and 
salt water lakes, belonging to the 
State of Texas,” the bed of a navi- 
gable river not being other ‘‘public 
lands” within such statute. Landry 
v. Robison, 110 Tex, 295, 298, 219 SW 
819. (2) And the actual survey of 
the bed of a navigable stream by the 
county surveyor under an application 
for the right to prospect and develop 
petroleum in such land under L, 
(1913) e@ 173 did not make such land 
“surveyed land’ within Act March 16, 
1917 Cus [L917 -c. 83ie Vernon: iCiv. 
St. Annot. Suppl. [1918] arts 5904- 
5904w), relating to prospecting for 
petroleum in such land, since the 
survey was made under a former 
statute which did not open up such 


land to prospecting for petroleum, 
and was void. Landry v. Robison, 
supra. 


Riparian and littoral rights gener- 
ally see Navigable Waters [29 Cyc 
833 et seq]. 

70. See statutory provisions, 

a] In Texas Act March 16, 1917 
e¢ 83, Vernon Civ. St, 
(1918) arts 5904— 
5904w) subjected ‘river beds and 
channels” to mineral exploitation 
and development. Landry v. Robi- 
son, 110 Tex. 295, 219 SW 819. 

71. Mines and mining rights on: 
Forest reservations see infra § 130. 
Bears reservations see Indians 8§ 

—50. 

Military reservations see infra § 128. 
Park reservations see infra § 129. 
Reservoir reservations see infra 


Publie lands which other- 
wise would have been subject to mining location, but 
which have been reserved by the government for 
some other special use or purpose, are not subject 
to location or acquisition for mining purposes,’? un- 
til the use or purpose for which they were reserved 
is satisfied or the land released therefrom.7* 
invalid order of withdrawal of certain lands does 
not prevent a location on such lands.** 

Location before reservation made. 
mining location is made upon public land, which is 
afterward included in a reservation, such inclusion 
does not affect the validity of the mining location.’® 

[§ 128] (2) Military Reservation. 
eluded within a military reservation’® is withdrawn 
from the public domain,” and no location of mining 
claims can be made upon land within such a reser- 
vation while it exists,’® and any rights therein after- 
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vation.7® 


[§§ 126-131 


ward acquired by a mining locator on adjoining 
property are subject to the purposes of the reser- 
Whenever, however, mineral lands re- 
served or any part of them are not further required 


for military purposes and are vacated, they must be 


Particular Pur- 


An 


Where a valid 


The land in- 


§_ 131. 

Reservations of public lands in 
general see Public Lands [32 Cyc 
858 et seq]. 

72. Mason v._U. S.,260 U. S. 545, 
43 SCt 200, 67 L. ed. 896 [mod 273 
Fed. 135]; Oklahoma v. Texas, 259 
W. S2565)42 SCt.594,.66 Lis eds L067; 
Kendall v. San Juan Silver Min. Co., 
144 We Sa Gos, L2ISCt "7.95 36 wed. 
583; Bay v. Oklahoma Southern Gas, 
éte:, Min. .Co., 13, Okl,. 425; -73 PB 936: 
Loney v. Scott, 57 Or. 378, 112 P 172, 
32 LRANS 466. 

{a] Lands withdrawn for irriga- 
tion works, under Act Congr. June 
17, 1902 (32) St. at L. 389'¢.1093) § 3, 
are not subject to location for min- 
ing purposes. Loney v. Scott, 57 
Or. 378, 112 P 172, 32 LRANS 466. 

{[b] In Ontario lands under the 
waters of Cobalt Lake having been, 
by order in council of Aug, 14, 1905, 
withdrawn from exploration for 
mines and minerals and from sale, 
lease, or location, a person cannot 
base a mining claim upon a discovery 
of minerals made upon those lands 
on March 7, 1906. Florence Min. Co. 
v. Cobalt Lake Min. Co., 43 Ont. L. 
474 [dism app 18 Ont. L. 275]. 

73. Gibson v. Anderson, 131 Fed. 
39, 65 CCA 277; McFadden v. Moun- 
tain View Min., etc, Co., 97 Fed. 
CUO) 885 COA e354 Wirev one other 
grounds 180 U. S. 538, 21 SCt 488, 45 
L. ed. 656]; Caledonia Gold Min. 
Co. v. Noonan, 3 Dak. 189, 14 NW 
426 [aff 121 U. S. 393, 7 SCt 911, 30 
L. ed. 1061]. 

74. Smith v. Canadian Klondike 
Min. Co., (Yukon T.) 16 WestLR 196 
[app dism 19 WestLR 1]. 

{a] Thus a withdrawal of mining 
lands by a commissioner who has 
no power to make such withdrawal 
leaves the lands open to _ location. 
Smith v. Canadian Klondike Min. 
Co., (Yukon T.) 16 WestLR 196 [app 
dism 19 WestLR 1]. 

75. Costigan Min. L. p 90 [cit In 
re Navajo Indian Reservation, 30 
Land Dec. 515]. 

76. “Military reservation” defined 
see Military ante p 658. 

Lif See Public Lands [32 Cyc 

]. 


78. In re Ft. Maginnis, 1 Land 
Dec. 552; Behrends v. Goldsteen, 1 
Alaska 518. 

[a] Thus a discovery within a 
military reservation is without effect 
and void, and a location which lies 
partly within and partly without 
such a reservation is entirely void. 
Behrends v. Goldsteen, 1 Alaska 
518. 


disposed of under the mineral land laws.®° 

[§ 129] (3) Park Reservation. 
borders of national park reservations are usually 
withdrawn from settlement, ete., and are not sub- 
ject to the location of mining claims,®! unless per- 
mitted by the act which created the reservation.®? 

[§ 130] (4) Forest Reservation.®? 
within the limits of a forest reservation are subject 
to location under the mining land laws by virtue of 
the act of June 4, 1897,54 and the rights of a locator 
of a mining claim within such reservation are sub- 
stantially the same as those conferred on a locator 
on the public domain.** 
part of the forest reserve, the discovery of pay ore 
alone will warrant its being carved out of the re- 
serve and disposed of under the mineral land laws.®® 

{§ 131] (5) Reservoir Reservation.*? 
statute permitting reservoir sites to be located on 
unoccupied public land by individuals or ecorpora- 


Lands within the 


Mineral lands 


But while land remains a 


The federal 


79. Krall v..U. S., 79 Fed. 241, 24 
C@Ass5 43; 
[a] Thus a location of a mining 


claim might appropriate the waters 
of a stream flowing through the 
reservation, for mining purposes, but 
such appropriation could only be of 
such waters as had not been appro- 
priated for the purposes of the res- 
ervation. Krall v. U. S., 79 Fed. 241, 
24 CCA 543 [app dism 174 U. S. 385, 
LOGS Ct WIZ 43 i5s Cay On 7 1s 5 

80. 23 U. S. St.’at LL. 104. 

81. See provisions of acts of con- 
gress. 

[a] By the act creating Yellow- 
stone Park, all lands within its bor- 
ders were withdrawn from settle- 
ment, occupation, or sale. Us St 
Rev. St. §§ 2474, 2475. This statute 
precludes the location of mining 
claims within its boundaries. 


82. See provisions of acts of con- 
gress. 
{a] In Mount Ranier Park reser- 


vation, the location of mining claims 
was permitted by Act March 2, 1899 
(C0wUL Se Ste ate 995 cc- 877 ae 
which act created the reservation. 
But such locations were expressly 
prohibited by Act May 27, 1908 (35 
WAS. St. at” Lr. 365, 6. 200). asuel. 


83. Forest reservations in general 
Bey ti and Forests [40 Cye 


84. Act June 4, 1897 (30 U.S. St. 
at G36 ewe) seek. 

[a] Provisions of statutes.—The 
statute after providing for the resto- 
ration to the public domain of any 
land in such a reservation that “shall 
be found better adapted for mining 
or for agricultural purposes than for 
forest usage,’ further provides: 
“And any mineral lands in any for- 
est reservation which have been or 
which may be shown to be such, and 
subject to entry under the existing 
mining laws of the United States and 
the rules and regulations applying 
thereto, shall continue to be subject 
to such location and entry, notwith- 
standing any provisions herein con- 
tained.” 30 U. S. St. ‘at. Ll. 36. 
rose U. S. v.- Rizzinelli, 182° Wed. 
Effect of valid location and rights 
or title acquired in general see infra 
§§ 235-2638. 

206 Fed. 


oa U. & v. Lavenson, 
Discovery of vein or lode as neces- 
sary to location generally see infra 
§§ 174-176. 
87. Appropriation of public waters 
corey. see Waters [40 Cyc 701 et 
seq]. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note numher. 


ba att ee eee 


55 131-133] 


tions for furnishing water for live stock expressly 

“excepts mineral lands from such reservations ;°° but 
it has been said that a subsequent mining location 
on a reservoir site is invalid unless it appears that 
the land is pot required for reservoir purposes.*® 
The statute, however, which permits the selection by 
the government itself of reservoir sites for irriga- 
tion purposes does not except mineral lands;°° and 
therefore a mining location may not be made on land 
which has been so selected,®?! but a mining location 
made prior to the selection of the reservoir site 
must be protected,®? and if the lands located are not 
needed for reservoir purposes, the location may be 
perfected.°* 

[§ 132] (6) Withdrawal or Reservation by Presi- 
dential Order—(a) In General. The president has 
no constitutional authority to withdraw from entry 
oil, gas, and other mineral lands,®* but his power 
to make temporary withdrawals of puble mineral 
lands from entry or location by private parties has 
been recognized from an early date in the history 
of the government,®® and the power so exercised has 
never been repudiated by congress, although the or- 
ders of withdrawal have been subject to its dis- 
affirmance.°® The act of congress, known as the 
“‘Pickett Acit,’’®? did not negative such power of 
the president,®® or render inoperative a prior presi- 


Ss. 29" U. S- St. at 1:''484.° See} L. ‘ed. 396 [mod 
also Waters. rev. 273 Fed. 142] 
89. Costigan Min. L. p 94 [cit 96. 
In re Colomokas Gold Min. Co., 28 


MINES AND MINERALS 


273 Fed. 135, and 


U. S. v. Midwest Oil Co., 
Wis. 459° S5uSCt309," 59" Ll. ved. 67/3; 


[40 O.J5.] 765 


dential order of withdrawal,®® but merely modified 
such an order, as far as the rights of bona fide oil 
or gas occupants or claimants were concerned, by 
leaving .the land so occupied or claimed subject to 
the disposition of the land department.t. A claim 
initiated by a location while a presidential with- 
drawal order is in force can be the basis of no right 
against the government,” as a claimant who initiates 
such a claim is a mere trespasser.? 

[§ 133] (b) Under the Pickett Act—aa. In Gen- 
eral. Under the Pickett Act* the president is ex- 
pressly authorized to make temporary withdrawals 
of public lands from settlement, location, sale, or 
entry and to reserve them for public purposes.’ The 
land so withdrawn is open to exploration, discovery, 
occupation, and purchase under the mining laws ap- 
plying to metalliferous minerals,® except that the 
rights of a person who, at the date of an order of 
withdrawal, is a bona fide occupant or claimant of 
oil or gas-bearing lands and is in diligent prosecu- 
tion of work leading to the discovery of oil or gas 
are not affected by such order so long as he con- 
tinues in the prosecution of such work;’ and the 
rights of such an occupant do not cease upon dis- 
covery of oil or gas, but he is entitled to the bene- 
fits of his discovery,’ and is entitled to the same 


vided further, that this Act shall 
not be construed as a recognition, 
abridgement, or enlargement of any 
asserted rights or claims initiated 


236 


lands 


Land Dec. 172]. 

90. Act June 17, 1902 (32 U. S. 
St. at L. 388-390 c 1093). e 

91; Costigan, Min. LL <p 94%" [eit 
Instructions, 32 Land Dec. 387]. 

92. Costigan Min. lL. p 94 
Instructions, 32 Land Dec. 
Opinion, 34 Land Dec. 155]. 

[a] Act Oct. 2, 1838 (25 St. at 
L. 526 c 1069), also providing for 
reservoir sites for irrigation pur- 
poses, was repealed in part by Act 
Auge. 30, 1890—(26 St. at L. 391 ¢ 
837) and superseded to a great ex- 
tent by the act of June 17, 1902, 
supra, and a mineral location made 
after such repeal, and prior to the 
selection of a reservoir site, defeated 
a subsequent selection as to the land 
in conflict. In re Gabathuler, 15 
Land Dec. 418. F 

98. Costigan Min. L. p 94 [cit 
In re Colomokas Gold Min. Co., 28 
Land Dec. 172]. : 

94. U.S. v. Midway Northern Oil 
Co., 216 Fed. 802. : 

[a] Thus, under Const. art 4 § 3, 
and the statutes relating to the dis- 
position of mineral and oil lands, 
the president had no constitutions} 
authority to withdraw from entry 
over three million acres of oil lands 
in California and Wyoming in aid 
of proposed legislation affecting the 
use and disposition of petroleum 
deposits. U. S. v. Midway Northern 
Oil Co., 216 Fed. 802. 

Powers of president generally see 
United States [39 Cyc 701]. 

95. U. S. v. Midwest Oil Co., 236 
WAST DO woos Cu S00, 59. ia 6G. 6737 
U. S. v. Midway Northern Oil Cog., 
232 Fed. 619. 

{a] Withdrawing oil lands.—The 
president had power to make the tem- 
porary withdrawal order of Sept. 27, 
1909, by which oil lands were with- 
drawn from entry or location by 
private parties. U.S. v. Midwest Oil 
LOleRs VA BRE CUS Cire SOs aR Ie iol Ore 


ed. 673. 

[b] Withdrawing from mining.— 
An executive order withdrawing cer- 
tain public lands from settlement and 
entry and other forms of appropria- 
tion withdraws from the location 
and development of mining claims, 
especially where the purpose of the 
order evidently was to preserve the 
mineral rights in the land. Mason 
v. U. S.,'260 U. S. 545, 48 SCt 200, 67 


[eit 
387; 


U. S. v. Midway Northern Oil Co., 
232 Fed. 619. 

97. See infra § 133. 

98. U. S. v. Midwest Oil Co., 236 
UW. S: 459, 35 SCt 309, 59 1. ed. 673. 

99. U.S. v. Midway Northern Oil 
Co., 232 Fed. 619. 

[a] Thus>the presidential order 
of Sept. 27, 1909, temporarily with- 
drawing certain public lands in 
California from entry under the 
mineral laws, did not become inopera- 
tive by the Pickett Act, but con- 
tinued in force until superseded by 
order of July 2, 1910, and its effect 
was to withdraw the lands from ex- 


ploration as well as entry. U.S. v. 

see be Northern Oil Co., 232 Fed. 
1. U. S: vw. Record Oil Co., 242 

Fed. 746. 

vies U. S. v. McCutchen, 234 Fed. 

3. U. S. v. McCutchen, supra. 

4. Act June 25,-1910- (86 U. S. St. 
at L. 847 ¢ 421). 

5. The statute provides: ‘The 
President may, at any time in his 
discretion, temporarily withdraw 
from settlement, location, sale, or 


entry any of the public lands of the 
United States including the District 
of Alaska and reserve the same for 
water-power sites, irrigation, classi- 
fication of lands, or other public pur- 
poses to be specified in the orders 
of withdrawals, and such withdraw- 
als or reservations shall remain in 
force until revoked by him or by an 
Act of Congress.” Act June 25, 1910 
(62 Us2S:VSts ate. 8.47 1e7421) Set. 

6. The statute provides: ‘All 
lands withdrawn under the _ provi- 
sions of this Act shall at all times 
be open to exploration, discovery, 
occupation, and purchase, under the 
mining laws of the United States, so 
far as the same apply to minerals 
other than coal, oil, gas, and phos- 
phates: Provided, That the rights of 
any person who, at the date of any 
order of withdrawal heretofore or 
hereafter made, is a bona fide occu- 
pant or claimant of oil or gas bear- 
ing lands, and who, at such date, is 
in diligent prosecution of work lead- 
ing to discovery of oil or gas, shall 
not be affected or impaired by such 
order, so long as such occupant or 
claimant shall continue in diligent 
prosecution of said work: and pro- 


upon any oil or gas bearing 
after any withdrawal of such lands 
made prior toe the passage of this Act. 
[June twenty-fifth, nineteen hundred 


and| ten]:”, -Act) June-25, 1910 (G6 
Lew S: Shatin S42 rom 42h Sines 
amended by Act Aug. 24, 1912 (37 
U. S. St. at L. 497 c 369). 

7 Hodgson v. Federal Oil. ete., 
Co:, 9285 ped: 6546) [lafiie 15) EY 2). 
442]; U. S. v. Rock Oil Co., 257 Fed. 


331; Consolidated Mut. Oil Co. v. U. 
Si}1245) Wed. 1520, 1157) C@AS 683" Uz S: 
v. Record Oil Co., 242 Fed. 746; U. S. 
v. Stockton Midway Oil Co., 240 Fed. 
1006; U. S. v. Grass Creek Oil, etc., 
Co.,. 236 Fed. 481, 149 CCA 533; U.S. 
v. McCutchen, 217 Fed. 650. 

[a] “The proviso in the Pickett 
Act is somewhat indefinite and un- 
certain, but when interpreted in the 
light of the known conditions and the 
purpose of Congress, it was intended, 
I take it, to confer upon those occu- 
pying or claiming in good faith at 
the time of withdrawal public land 
within a withdrawn area, with the 
bona fide intention of complying 
with the mining laws, and who were 
at such time in diligent prosecution 
of work leading to discovery thereon, 
the right to continue such work if 
discovery was subsequently made, 
and the right to retain possession 
and extract the oil, or take title by 
patent, the same as if the land had 
not been withdrawn.” US Sarvs 
Thirty-Two Oil Co., 242 Fed. 730, 735. 

[b] As against rovernment.—‘‘By 
this act Congress sought to give oil 
locators before discovery the same 
rights as against the government 


that judicial decisions had given 
them as against third persons.” U. 
S. v. Stockton Midway Oil Co., 240 


Fed. 1006, 1009. 

Labor and improvements as con- 
ditions of continuance of rights gen- 
erally see infra §§ 264-290. 

8. U. S: v. Rock Oil Co., 257 Fed. 
331; U. S. v. North American Oil 
Cons., 242 Fed. 728 [aff 264 Fed. 336]. 

{a] Thus, where a grantee of an 
oil location was actually on the land, 
had expended large sums of money, 
and discovered oil before the passage 
of the Pickett Act, such grantee’s 
rights in the land were not affected 
by the withdrawal order of Sept. 27, 
sear U. S. v. McCutchen, 217 Fed, 


766 [40 C.J.] 
rights under the Placer Mining Law® as if such 
withdrawal had not occurred.’° This act, being a 
remedial statute, should be liberally construed to 
effectuate its purpose.!! 

[§ 134] bb. Sufficiency of Work to Hold Oil or 
Gas Claim.‘* Whether an occupant or claimant of 
oil or gas-bearing land at the date of a withdrawal 
order was at that time engaged in diligent prosecu- 
tion of work leading to discovery is a question of 
faect;!5 and no hard or fast rule applicable to all 
cases can be laid down by which it can be deter- 
mined, as each case must depend to a large extent 
upon its own facts and circumstances.1* It may be 
stated generally, however, that the occupant or 
claimant is entitled to protection if at the time of 
the withdrawal order he was making a reasonable 
effort, indicating a bona fide intention to discover oil 
or gas on the claim with all practical expedition,’® 
as by the doing of physical acts which had a direct 
tendency to facilitate the exploration for, and dis- 
covery of, oil or gas thereon.'® If he was making 
such an effort it is not necessary that he was en- 
gaged in actual drilling for oil or gas at the date of 
withdrawal,’ or that the work, being performed was 
immediately on the claim In question;'*® nor can the 
government question his rights because at some time 


9 U.S. Rev. St. §§ 2329, 2330. [Ta] 


10. U. S. v. Thirty-Two Oil Co., 
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Tllustration.—Where the 
cators had raised twenty-five thou- 


[§§ 133-134 


during the work he was not as diligent as he could 
have been.1® But the protection of the statute does. 
not apply to a person who had merely made a filing 
prior to the withdrawal order and had not engaged 
in any diligent work looking to a discovery,”® or 
who prior to the date of the order had ceased work 
and never resumed it;2! nor does subsequent work 
by an assignee of such locator, commenced while the 
withdrawal order is in foree and prosecuted to a 
discovery, give any right to su¢h assignee.?* 

Work on one of a group of claims. Where a group 
of contiguous claims is held by the same person, 
work done in good faith upon one of such claims, 
which directly tends to the benefit or development 
of all of the claims, is sufficient to protect the rights 
of the claimant to one claim of the group, although 
no work was done on that particular claim,”* and 
if he develops all claims in good faith, the fact that 
drilling on one claim is delayed until oil has been 
discovered on another claim does not defeat his 
rights.2+ The ‘‘group development’’ theory, how- 
ever, as commonly understood in the mining world, 
relates to annual assessment work, on a group of 
contiguous claims, after discovery,-> and does not 
apply to work done prior thereto,?° and it has been 
held therefore that a locator’s discovery work on 


chinery and the commencement of 


lo- 
drilling until the occupant can be as- 


242 Fed. 730. 

11. U. S. v. Standard Oil Co., 265 
Hed; 751; U.S) vi Rock: Oil Co., 257 
Fed. 331; Consolidated Mut. Oil Co. 
v. U. S., 245-Fed. 521, 157 CCA 633. 

{a] Bule applied.—The statute 
should be liberally construed to ef- 
fect its purpose of enabling bona 
fide occupants to continue their work 
leading to discovery and to acquire 
title, and it is immaterial that, un- 
known to them, the one from whom 
they obtained possession had at- 
tempted to acquire more land than 
the law allows, or that they had not 
posted or recorded notice of intention 


to locate. U. S. v. Rock Oil Co., 257 
Fed. 331. 
12. Labor and improvements as 


conditicn of mining rights in gen- 
eral see infra §§ 264-290. 

IST UNS. tv. Chhirty-Tawo Oil's Co., 
242 Fed. 730, 735. 

14. #U. S. v. Thirty-Two Oil Co., 
supra; McLemore v. Express Oil Co., 
158° Cal. 559, /112iP. 69) 139. AmSR 


“Diligent prosecution of work 
leading to discovery upon a 
mining claim depends so largely 
upon the physical conditions of the 
locality, the nature and situation of 
the region, its accessibility, the 
magnitude of the work, the difficulty 
of securing material and supplies, 
and the like, that each case must 
rest largely on its own facts and 
circumstances, and a decision in one 
is of but little assistance in another.” 
U. S. v. North American Qil Cons., 
242 Fed. 723, 727 [aff 264 Fed. 336]. 
(2) “Diligent prosecution of the 
work of discovery does not mean the 
doing of assessment work. It does 
not mean the pursuit of capital to 
prosecute the work. It does not 
mean any attempted holding, by 
cabin, lumber pile or unused derrick. 
It means the diligent, continuous 
prosecution of the work, with the 
expenditure of whatever money may 
be necessary to the end:in view.” 
McLemore v. Express Oil Co., 158 


Cal. 559, 563, 112 P 59, 139 AmSR 
15. U.S. v. Standard Oil Co., 265 


Fed. 751; U. S. v. Dominion Oil Co., 
264 Fed, 955; U. S. v. North Ameri- 
ean Oil Cons,, 242 Fed. 723 [aff 264 
Med 336) 37 Usa Save Ohio Onl, Co. 240 
Fed. 996; U. S. v. McCutchen, 234 
Fed. 702. 


sand dollars for the development of 
an oil claim, procured a drilling rig 
and complete outfit therefor before 
the withdrawal of the land, and 
worked the claim continuously and 
uninterruptedly after the with- 
drawal until oil was struck, the 
court’s conclusion that development 
was pursued with diligence by a 
bona fide occupant was sustained. 
v. Dominion Oil ‘Co., 264 Fed. 


16. U. S. v. North American Oil 
Cons., 242 Fed. 723 [aff 264 Fed. 
eae U. S. v. Ohio Oil Co., 240 Fed. 


{a] Assembling’ equipment. — (1) 
Persons in actual occupancy of pub- 
lic oil lands, who are assembling 
equipment so as to drill wells to 
produce oil at the time of an order 
of withdrawal under the Pickett Act, 
are bona fide occupants diligently 
prosecuting the work of discovery, 
and so their rights are unaffected by 
the order of withdrawal. U. S. v. 
Grass Creek Oil, etc., Co., 236 Fed. 
481, 149 CCA 583. (2) But the fact 
that an oil company, which owned 
or controlled a large number of 
claims, on some of which it was 
operating, had made preparation and 
assembled material for further de- 
velopment work in its holdings gen- 
erally at the time of the presidential 
order of Sept. 27, 1909, withdrawing 
lands from entry, is not such dili- 
gent prosecution of work for discov- 
ery on a claim within the withdrawal 
area as to take it out of the opera- 
tion of such order where it does not 
appear that development work on 
that specific claim was intended. 
U. §S. v. Chanslor-Canfield Midway 
Oil Co., 266 Fed. 142 [mod on other 
grounds 266 Fed. 145]. 

[b] Marking boundaries. — The 
preference right of locators on oil 
and gas lands, who marked bounda- 
ries prior to withdrawal in 1909, was 
good against all but the United 
States, and was protected by the 
Pickett Act. U.S. v. Thirty-Two Oil 
Co., 242° Bed. 730, 

17.. U. S. v. Standard Oil Co., 265 
Fed. 751; U. S. v. Thirty-Two Oil Co., 
242 Fed, 730; U. S.. v. North Ameri- 
can Oil Cons., 242 Fed. 723 [aff 264 
Fed. 336]; U. S. v. Grass Creek Oil, 
etc., Co., 286 Fed. 481, 149 CCA 533. 

[a] Delay to get water supply.— 
A delay in the installation of ma- 


sured of a supply of water necessary 
for the prosecution of the drilling 
does not affect the rights of the occu- 
pant, if he is prosecuting the work 
with all reasonable expedition; and 
he is not required to make unusual or 
extraordinary efforts to obtain 


water. U. S. v. North American Oil 
Rees 242 Fed. 723 [aff 264 Fed. 
“18. U.S. v. Thirty-Two Oil Co., 


242 Fed. 730; U. S. v. North American 
Oil Cons., 242 Fed. 723 [aff 264 Fed. 
seen U. S. v. Ohio Oil Co., 240 Fed. 
996 


{a] Extraterritorial work, such as 
the building of roads, ete., for the 
benefit of an oil or gas location, or 
several locations, may constitute 
sufficient work, where such work 
tended to facilitate discovery. U.S. 
v. Thirty-Two Oil Co., 242 Fed. 730. 
U. S. v. North American Oil 
242 Fed. 723 [aff 264 Fed. 


20. U.S. v. Stockton Midway Oil 
Co., 240 Fed. 1006; U. S. v. Midway 
Northern Oil Co., 232 Fed. 619. 

21. S. v. McCutchen, 234 Fed. 


22. U. S. v. McCutchen, supra. 

23. U.S. v. Standard Oil Co., 265 
Fed. 751; U. S. v. Honolulu Cons. Oil 
Co., 249 Fed. 167; Consolidated Mut. 
Oil Co, v..U.jS., 245 Fed. 521,157 CGA 
633; Miller v. Chrisman, 140 Cal. 
440, 73 P 10838, 74 P 444, 98 AmSR 
63 [aff 197 U. S. 3138, 25 SCt 468, 49 
L. ed. 770]. 

[a] Making preparations and as- 
sembling material for further de- 
velopment work generally is not 
diligent prosecution of work for dis- 
covery on a particular claim, where 
it does not appear that development 
work on that particular claim was 
intended. U.S. v. Chanslor-Canfield 
Midway Oil Co., 266 Fed. 142 [mod 
on other grounds 266 Fed. 145]. 

24 U.S. v. Standard Oil Co., 265 
Fed. 751; U. S. v. Honolulu Cons. Oil 
Co.,; 249, Fed. 167.. But see Uy ‘S>'v. 
Thirty-Two Oil Co., 242 Fed. 730 
(holding that discovery work, to pro- 
tect the rights of an occupant or 
claimant of oil and gas lands under 
the Pickett Act after withdrawal by 
presidential order, cannot be by 
group, as in case of group assess- 
ment). 

25. See infra § 275. 

26. U. S. v. Thirty-Two Oil Co., 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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§§ 134-135] 


one claim alone does not protect his rights on an 
adjacent claim as to which there has been no such 


work.2? 


[§ 135] d. Lands Excepted from Grants—(1) In 
Grants of public land to states or others 
usually except known mineral lands from the 
grant,’ and it is regarded as the policy of the gov- 
ernment that every grant of public lands, whether 
to a state or otherwise, should be taken as reserving 
and excluding mineral lands in the absence of an 
expressed purpose to include them.?° 
mineral lands remain a part of the public domain 
and are open to location for mining purposes.*° 
Such reservation, however, does not apply to lands 
which are not known ‘to be mineral in character at 
the time they are granted to a state;*! and where the 
title to such lands granted to a state becomes vested 
in fee on the approval of the survey of such lands, 


General. 


242 Fed. 730, 7386 (where the court 
said: “Group improvement or de- 
velopment, ‘assessment work,’ or 
work necessary to support an appli- 
cation for patent, as authorized and 
required by Act Feb. 12, 1903, c. 548, 
32 Stat. 825 (Comp. St. 1916, § 4636), 
and sections 2324, 2325, R. S. (Comp. 
St. 1916, §§ 4620, 4622), have... no 
application as such to cases of this 
character. They are statutory privi- 
leges accorded to and _ obligations 
imposed upon the claimants of min- 
ing land under the general mining 
laws after location, which must fol- 
low discovery, and have no reference 
to prior work’’). 

ais. Sav, tlonolulin (Cons, Oil 
Co., 249 Fed. 167; U. S..v. Thirty-Two 
Oil Co., 242 Fed. 730; U. S. v. Stock- 
ton Midway Oil Co., 240 Fed. 1006. 

[a] Reasons for rule.—“The drill- 
ing of an oil well on one location 
would not, however long continued, 
lead to discovery of oil on another. 
It might afford evidence of the prob- 
able existence of oil on the other, and 
justify the expenditure of money in 
exploring it. Indeed, it might, by 
disclosing the formation, materially 
aid in subsequent drilling and lessen 
the expense. This result, however, 
would follow, whether the well was 
drilled by the occupant or claimant 
of the land in controversy or by a 
neighbor, and hence I do not think 
that such work on one location can 
be held to be work leading to dis- 
covery on another.” U.S. v: Thirty- 
Two Oil Co., 242 Fed. 730, 

28. U.S. v. Sweet, 245 U. S. 563, 
Senet 193,62 At, ed. 473; Ivanhoe 
Min. Co. v. Keystone Cons. Min. Co., 
102 U. S. 167, 26 L. ed. 126; Garrard 
v. Silver Peak Mines, 94 Fed. 983, 36 
CCA 603 
F moservations in general see supra 

16. 

Reservation of mineral lands in 
grants for: 

Railroad purposes see Public Lands 

[82 Cye 956]. 

School purposes see Public Lands 

[32 Cye 871]. 

29. U. S. v. Sweet, 245 U. S. 563, 
38 SCt 193, 62 L. ed. 473; Barden v. 
Northern Pac. R.-Co., 154 U.S. 288, 
14 SCt 1030, 38 L. ed. 992. 

[a] Statememt and history of 
policy.— ‘In the legislation concern- 
ing the public lands it has been the 
practice of Congress to make a dis- 
tinction between mineral lands and 
other lands, to deal with them along 
different lines, and to withhold min- 
eral lands from disposal save under 
laws specially including them. This 
practice began with the ordinance of 
May 20, 1785, 10 Journals of Con- 
gress, Folwell’s ed., 118, and was ob- 
served with such persistency in the 
early land laws as, to lead this 
court to say in U. S. v. Gratiot, 14 
Pet! *(Us"°S)- 526)" 20 “ed. -573,° “Et 
has been the policy of the govern- 
ment, at all times in disposing of the 
public lands, to reserve the mines 
for the use of the United States,’ 
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the fact that in the departmental orders an excep- 
tion was made reserving mineral lands in no way 


affects the title of the state,** unless the lands 


In such eases 
and the words 


and also to hold in U. S. v. Gear, 3 
Hower (Gers )ewa0: dims: edib23) that 
an act making no mention of lead- 
mine lands and providing generally 


for the sale of ‘all the lands’ in cer- 
tain new land _ districts, ‘reserving 
only’ designated tracts, ‘any law of 


Congress heretofore existing to the 
contrary notwithstanding,’ could not 
be regarded as disclosing a purpose 
on the part of Congress to depart 
from ‘the policy which had governed 
its legislation ijn respect to lead- 
mine lands,’ and so did not embrace 
them. While the early land laws 
occasionally and specially provided 
for the saie of mineral lands, they 
very generally evinced a purpose to 
reserve such lands for future dis- 
posal; and this purpose was given 
particular emphasis following the 
discovery of gold in California in 
1848, as is shown in the Oregon do- 
nation act, the homestead act (which 
adopted the mineral land reservation 
of the preémption act of 1841), the 
grant to the several States for the 
benefit of agricultural colleges, the 
railroad land grants and other land 
acts of that period. Noticeable 
among those acts is one which, in 
dealing with grants to Nevada and 
Surveys in that State, declared, ‘in 
all cases lands valuable for mines 
of gold, stlver, quicksilver, or copper 
shall be reserved from sale,’ c. 166, 
14 Stat. 85, and another declaring, 
‘no act passed at the first session of 
the thirty-eighth congress, granting 
lands to states or corporations, to 
aid in the construction of roads or 


for other purposes, or to extend the 


time of grants heretofore made, 
shall be so construed as to embrace 
mineral lands, which in all cases 
shall be, and are, reserved exclusively 
to the United States, unless other- 
wise specially provided in the act or 
acts making the _ grant.’ 13 Stat, 
567. Although applied in one in- 
stance to lands in Nevada and in 
the other to grants made at a par- 
ticular session of Congress, these 
declarations were but expressive of 
the will of Congress that every grant 
of public lands, whether to a State or 
otherwise, should be taken as reserv- 
ing and excluding mineral lands in 
the absence of an expressed purpose 
to include them.’ U. S. v. Sweet, 
2450. S. 563, 56%" 88_SCte193 962 Ti 
ed. 473. 

30. Garrard v. Silver Peak Mines, 
94 Fed. 983, 36 CCA 603. And see 
cases supra notes 28, 29. 

31. Fall v. Louisiana, 287 Fed. 

Kellogg, 170 U. S. 


999. 

32. Shaw v. 

312, 18 SCt 632, 42 L. ed. 1050; Fall 
Vv. Louisiana, 287 Fed. 999. 

83. Fall v. Louisiana, supra. 

34. Wyoming v. U. SH 255 U.S. 
489, 41 SCt 393, 65 L. ed. 742: Fall v. 
Louisiana, 287 Fed. 999, 1002. 

“Tt is settled law, not only in the 
established practice of the Land De- 
partment, but by the decisions of the 
courts, that the rights acquired under 


granted were subject to the mineral] exemptions fixed 
by congress;** and where such a grant is made 
without reservations of minerals, it is not affected 
by the subsequent discovery of minerals within the 
land so granted.*# 

In England and its provinces the crown lands 
may be granted, with an exception or reservation 
in the grant of mines and minerals in the land;*° 
‘‘mines and minerals’’ 
exception are to be understood in their popular 
and ordinary, and not in their scientific, meaning.*® 
But where the crown agrees to convey public lands, 
and the contract is not controlled by some law 
affecting such lands, and there is no stipulation to 
the contrary, the purchaser is entitled to a grant 


in such an 


a grant of public lands, not known to 
be mineral at the time they are sur- 
veyed, or at the date of the grant, 
where the survey precedes it, regard- 
less of the time when the matter 
becomes a Subject of inquiry and de- 
cision, are not defeated or affected 
by a subsequent mineral discovery.” 
Fall v. Louisiana, supra. 

[a] The swamp lands granted 
(1) to Louisiana by the act of 
March 2, 1849, which contained no 
reservation of mineral lands, and 
which was made prior to the estab- 
lishment by congress of the policy 
of reserving the minerals generally 
in the grants of lands known to be 
mineral in character, is not affected 
by the subsequent discovery of min- 
erals within the lands so granted. 
Fall v. Louisiana, 287 Fed. 999. (2): 
Grant of swamp lands generally see 
Public Lands [382 Cyc 901 et seq]. 

35. ¢ Calgary,ete?,- R. Co. Vv... Rex, 3 
Can, Exch. 83 [app dism 33 Can. S. C. 
673]; McMahon v. Berton, 7 N. B? 
3207 Gessner ivi! Gas Woy 2, SN IS) 


72. 

The Dominion Lands Act 
(Rev. St. ce 54) provides that all 
patents for lands in Manitoba and the 
Northwest Territories should re- 
serve to the crown all mines and 
minerals which might be found to 
exist in such lands, together with 
the full power to work the same. 
Calgary, etc., R. Co. v. Rex, 8 Can. 


reins 83 [app dism 33 Can. S. C. 
[bd] Construction of exception.— 


An exception of “all coals, and all 
gold and silver and other mines and 
minerals,’’ extends to all carbonace- 
ous minerals; and therefore a min- 
eral, although not strictly coal, is 
excepted. Gesner v. Cairns, 7 N. B. 


"595. 


{c] If the mine had been opened 
and worked by the crown before the 
grant of the land, the rights inci- 
dent to the exception would be more 
extensive. McMahon vy. Berton, 7 
Ne B32 1: 

[ad] In Yukon Territory an excep- 
tion in a grant of public land, of 
“mines” or of any mineral occupy- 
ing a continuous space, is an excep- 
tion also of the space occupied; but 
a reservation of a right to get min- 
erals does not operate as an excep- 
tion of the minerals themselves un- 
less the intention to that effect is 
clearly shown. Yukon Gold Co. v. 
Boyle Concessions, 19 DomLR 336 
[app dism 23 B. C. 103, 27 DomLR 
672, 34 WestLR 436, 10 WestWkly 


Ped oe dism (Can.) 50 DomLR 
74 © 
Ownership, reservation, and dis- 


position of minerals in general see 
supra § 114. 

36. Gesner v. Gas Co., 2 N. S. 72. 

[a] Asphaltum is included in the 
exception, in certain royal grants in 
the province of New Brunswick of 
“all coals, and also all gold, silver 
and other mines and minerals.” 
Gesner v. Gas Co., 2 N. S. 72. 
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conveying such mines and minerals as pass without 
express words ;*7 nor can the construction of a crown 
grant be limited by royal instructions, directing 
the governor of the province to reserve to the crown 
certain minerals.*§ 

[§ 136] (2) For Railroad Purposes. Grants of 
public land in aid of the construction of railroads 
ordinarily exclude mineral lands from their opera- 
tion,*? and mineral lands located on the public 
domain situated within the limits of such a grant 
remain subject to location for mining purposes,*? 
at least prior to the definite location of the line of 
the road,*! or up to the time of the issuance of a 
patent to the railroad company;** and a_ fortiori 
a railroad company cannot maintain a suit in equity 
to quiet its title to lands within the limits of its 
grant, which have been patented to individuals as 
“mineral lands,’’ before the line of road was deti- 
nitely fixed.t* If a patent issued to the railroad 
company is later canceled by decree of court the 
land is restored to the public domain as of the date 
of the decree,*# unless the railroad company appeals 
from the decree;*> and is immediately open to the 
location of a mining claim.*é 

Right of way. A grant of a railroad right of way 
through the public lands includes a right of way 
over mineral lands ;*7 and if mineral land within 
the right of way is unappropriated at the time the 


37. Canadian Agricultural Coal, 
ete., Co. v. Reg. 38 Can. Exch. 157} 239]. 
ate 2esCcanw Sy Cagil3i sections, 
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1 CCA 192 [aff 47 Fed. 604, 46 Fed. 
(2) Under such a grant of odd 
‘not mineral,” 


Ved Sn Ae ge 
A pi 


[§§ 135-138 


grant attaches, it passes by the grant and cannot 
be afterward located.48 Such a grant, however, is 
generally floating in its character, and the mineral 
lands therein are subject to location for mining. 
purposes prior to the time when the right of way 
becomes definitely fixed and located,*® and the maps 
thereof filed and approved.°? 

[§ 137] (3) For School Purposes. A grant of 
public land to a state for school purposes ordinarily 
does not include known mineral Jands,°! and there- 
fore such mineral lands are subject to location for 
mining purposes, as other parts of the public do- 
main,” especially where mineral locations had been 
made on the land prior to the act of congress grant- 
ing the land;°? and a patent issued by the state 
to such land is invalid as against a mining locator 
who was in possession and engaged in mining oper- 
ations.°>* But where the land is not known to be 
mineral land at the time the state’s title becomes 
complete, a subsequent mining location thereon is 
invalid.*> A purchaser from the state of school 
land, not known to contain minerals, but fairly and 
in good faith classified and sold without reservation 
as agricultural land, acquires title to minerals which 
might be thereafter discovered.®® 

[§ 138] (4) Mexican Grants.°* Prior to the act 
of March 3, 1891,°° establishing the court of private 
land claims, mineral lands ineluded within the limits 
operations of mining, and the busi- 


ness of railroads, cannot be con- 


to which the| ducted at the same time upon the 


68. Gesner v.' Cairns, 7 N. B. 596. 


39. See Public Lands [82 Cyc 956 
et seq]. 
40. Northern Pac. R. Co. v. So- 


derberg, 188 U. S. 526, 23 SCt 365, 47 
L. ed. 575 [aff 104 Fed. 425, 438 CCA 
620]; Barden v. Northern Pac. R. 
Co., 154 U. S. 288, 14 SCt 1030, 38 L. 
ed. 992 [rev 46 Fed. 592]; Van Ness 
Werooney.. 160 (Calo 1315196 | Pie3o25 
Adams y. Reed, 11 Utah 480, 40 P 720 
ath aes Us Si) 51738; 718" SCUeLTS; 642 
L, ed. 584]. 

[a] Notice to company of loca- 
tion —(1) The railroad company is 
not entitled to any notice of an appli- 
cation for a mineral patent to lands 
lying within the boundaries of the 
grant, other than the general notice, 
prescribed by U. S. Rev. St. § 2325, 
to all persons who may claim an 
interest in the land, except that, in 
case it initiates a contest, under U. 
S. Rev. St. § 2335, to determine the 
character of the land, it is then en- 
titled to personal notice of all subse- 
quent proceedings; and, if it fails to 
initiate such contest, the question 
whether the lands are mineral or 
agricultural becomes a matter solely 
between the patentee and the govern- 
ment. Northern Pac. R. Co. v. Can- 
non, 54 Fed, 252, 4 CCA 303 [app 
dism 17 SCt 997 mem, 41 L. ed. 1180 
mem]. (2) Contest upon applica- 
tion for patent generally. see infra 
§§ 377-403. 

41. Northern Pac. R. Co. v. Can- 
non, 54 Fed. 252, 4 CCA 303 [app 
dism 17 SCt 997 mem, 41 L. ed. 1180 
mem]. 

fa] A railroad grant which cre- 
ates a reserve on the odd numbered 
sections (1) of lands “not mineral,” 
within the limits defined, which are 
“free from pre-emption or other 
claim or rights,’ from the time of 
filing a plat of the general route in 
the general land office, does not pre- 
vent persons taking up mining claims 
in the reserved lands prior to the 
definite fixing of the line of the 
railroad and the filing of a plat in 
the general land office. Northern 
Pac. R. Co,\.v.) Cannon), 54 Bed, |252; 
4-CCA) 308: slappidism plies Ct 99:7 
mem, 41 L. ed. 1180 mem]; Northern 
Pac. R. Co. v. Sanders, 49 Fed. 129, 


United States has full title, free from 
preémption “or other claims,” at the 
time of the definite location. of the 
road, no title passés to lands in the 
odd sections on which, at the time of 
the definite location of the road, there 
were pending applications to pur- 
chase aS mineral lands, although they 
are afterward ascertained not to be 
mineral lands, and mineral entries 
thereon are held invalid. Northern 
Paci nO, Vie sandersss) 66)5 Un ase 
620 wie SCtm6 Tl, sAte ised. / Lise" 
Northern Pac. R. Co. v. Sanders, 49 
Fed. 129, 1 CCA 192 [aff 47 Fed. 604, 
46 Fed. 239]. 

42. Barden v. Northern Rac. R. Co., 
154 U. S. 288, 14 SCt 1030, 38 L. ed. 
992 [rev 46 Fed. 592]; Van Ness v. 
Rooney,..160) Cal. 137,. 116. .B.392. 

43. Northern Pac. R. Co. v. Can- 
non, 54 Fed. 252, 4 CCA 303 [app 
dism 17 SCt 997 mem, 41 L. ed. 1180 


mem]. 

44. Double Eagle Min. Co. 
Hubbard, 42 Cal. A. 39, 183 P 282. 

Cancellation of patents generally 
see Public Lands [32 Cyc 1039]. 

45. Double Eagle Min. Co. v. Hub- 
bard,,,42 Cal. A.:39, 133 P. 282. 
Double Eagle Min. Co. v. Hub- 
supra. 

See- Public Lands [32 Cyc 
Doran v.. Central, Pac. .R.. Co. 

245; Wilkinson v. Northern 
RewCo,,.- de Monto ssn Ome rot oe 

{a] Reasons for rule.—‘It would 
be destructive of the rights of the 
railroad company, if mining claims 
could at any time be located and 
worked upon the track and land 
covered by the right of way. See 
Doran.v.. Central Pac. Re RK. ‘Con 24 
Cal. 245. The joint resolution of 
congress of January 30, 1865, declar- 
ing that no act shall be so construed 
as,»to embrace mineral lands, which 
in all cases shall be, and are hereby, 
reserved exclusively to the United 
States, cannot be considered as a 
reservation of mineral lands from the 
operation of grants of the right of 
way, Such as the one in question. A 
reservation of that character would 
annihilate the franchise and annul 
the operation of the entire act of 
congress granting the charter. The 


same ground, and a reservation of 
such a character would beget a con- 
flict of rights and a confusion of 


interests, not in contemplation of 
intelligent legislative action.” ~ Wil- 
kinson v. Northern Pac. R. Co., 5 


Mont. 538, 549, 6 P 349. 

[b] Thus if, at the time the right 
of way attaches, such mineral lands 
are unoccupied, a subsequent location 
thereof, followed by a patent to the 
locators, is inferior to the right of 
way to the company, and must yield 
to the superior legal title, without a 
resort to a court of equity to set 


the patent. aside. Wilkinson  v.- 
Northern Pac. R. Co., 5 Mont. 538, 
6 P 349. 

49. Sta, LOSSDD ae OLG nan tbe COMM Ve 
Baldwin, 103 U. S. 426, 26 L. ed. 
578; Alaska Pac. R., etc., Co. v. Cop- 
per River, etc., R. Co., 160 Fed. 862, 


87 CCA 666; Southern California R. 
Co. -v..O’ Donnell, 3) (Gal. “Als 382, 85 


P 932; Pennsylvania Min., etc., Co. 
v. Everett, etc., R. Co., 29 Wash. 102, 
69 P 628. 

50. Southern California R. Co. v. 


O'Donnell, 3 Cal. A. 382, 85 P 932. 

[a] Prior to the filing of a right 
of way map of definite location and 
the approval thereof as provided in 
Right of Way Act (18 U. S. St. at L. 
482) § 4, lands covered by the map 
are free from the right of way and 
Subject to mineral location. South- 
ern California R. Co. v. O’Donnell, 
3, Gali Ay 382, 80), 2. 982. 

51. See Public Lands [32 Cyc 871]. 

52. Garrard v. Silver Peak Mines, 
94 Fed. 983, 36 CCA 603; Keystone 
Lode, etc. v. Nevada, 15 Land Dec. 
259; Nevada Exploration, CLC. CO Vi 
Spriggs, 41 Utah 171, 124 P 770. 

53. Nevada Hxploration, ELGG) Co; 
v. Spriggs, supra. 

54. Garrard v. Siven Peak Mines, 
94 Fed. 988, 36 CCA 6 


55. Cooper v. eta 18 How. 
wie usb) UO AO Wu. ede din8. 
Greene v. Robison, 109 Tex. 


367° 210 SW 498. 
Grants by state generally see infra 


57. Ownership of minerals under 
Mexican grants generally see supra 


§ 118. 
58. 26 U. S. St. at L. 854. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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§§ 138-141] MINES AND 


of a grant made by Mexico in territory subsequently 
ceded to the United States were not subject to 
appropriation under the mining laws, although the 
grant was not yet adjudicated or barred.®® If the 
grant was confirmed by a court and a patent issued 
to the grantee, the matter was res judicata as 
against one who had located a mining claim on the 
grant in the meantime.’ But if the grant was 
finally rejected, the land, if mineral land, became’ 
subject to a mining location.®! Under that act, how- 
ever, mineral lands which are in fact public lands 
belonging to the United States, although within the 
claimed limits of an unconfirmed Mexican grant, are 
open to entry and sale under the mining laws of the 
United States,°* unless the grant effects a donation 
or sale of such lands,°* or unless the grantee became 
otherwise entitled thereto in law or equity.** 

[§ 139] (5) Grants by States.°> Where the state 
authorities are authorized by statute to sell or dis- 
pose of its nonmineral lands, but prohibited from 
disposing of its known mineral lands,°® after a sale 
of nonmineral land has been consummated, without 
qualification, the purchaser is entitled to the whole 
of the land, including minerals if any are found 
later,°7 and the state land department cannot after- 
ward insert in the certificate of purchase a provision 
reserving minerals,°* even though it was customary 
to insert such reservation,®® and the fact that the 
purchaser had knowledge of such custom does not 
estop him to deny the right to inelude such reser- 
vation.7° Where land has been granted to the state 
by the federal government, as nonmineral land, and 
classified as such by the proper authorities, it is 
nonmineral land, and may be disposed of as such,’? 
even though minerals are later found on it.7? An 
owner of an agricultural lease on state land with 
preference right to purchase is not entitled to min- 
erals in the land until the land is conveyed to him 


. been reclassified as partly mineral, 
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by the state, and he cannot force the state to convey 
to “im until it so elects.7% 

vale. A resale of land classified as nonmineral 
after a forfeiture of a former sale does not reserve 
minerals in the state,* even though the application 
to repurchase provides for a reservation of minerals 
if the land is classified as mineral land, since such 
stipulation is effective only where the land has been 
classified as mineral land.7> But where land has 
a subsequent 
purchaser, with knowledge of the facts, cannot after- 
ward assert that he purchased the land under any 
other classification.7® : 

[§ 140] e. Lands Excepted from Sale or Entry 
under Other Laws—(1) In General. By act of con- 
gress lands valuable for minerals are reserved from 
sale, except as otherwise expressly directed by law,’? 
and where land is known to be valuable for its min- 
erals, ordinarily no title thereto can be obtained 
from the United States in any other way than as 
prescribed in the Jaws relating to mineral lands.7° 
Thus known mineral land is not subject to entry 
under the preémption laws,”® the homestead laws,*%° 
the town site laws,°! the timber and stone laws,*? 
or the desert land laws.*®* 

[§ 141] (2) Homestead Laws.** Only unappro- 
priated, nonmineral land is subject to entry under 
the homestead laws,*° and where the land is known 
at the time to be valuable for its mineral, no title 
thereto can be obtained under the homestead laws 
as against a locator or claimant under the mineral 
land laws.*® 

Mineral character not known. Lands open to 
homestead settlement are also open to exploration 
and location for mineral deposits.8* But where un- 
appropriated or unoccupied land is not known at the 
time to be of a mineral character, or has been classi- 
fied as nonmineral, a homestead entry thereon with- 


59. Costigan Min. L. p 63. 67. Campbell v. Flying V Cattle] Olive Land, etc., Co. v. Olmstead, 103 
60. Manning v. San Jacinto Tin] Co., 25 Ariz. 577, 220 P 417; Magnolia | Fed. 568; U. S. v. Reed, 28 Fed. 482; 
Co., 9 Fed. 726, 7 Sawy. 418. And Petroleum Co. v, Price, 86 OkL 105) |) Te ave Mullan, 10 Fed. 785, 7 Sawy 
see Supra § 118. 206 P 1033; Greene vy. Robison, 109 | 466 [aff 118 U.S. 271,.'6 sct 1041, 36 
61. Costigan Min. L. p 64 [cit In| Tex. 367, 210 SW 498. Pi CO POs Blackburn v. U. Ss 5 
re Davis, 30 Land Dec. 220]. 68. Campbell v. Flying V Cattle} Ariz. 162, 48 P 904; Kansas City 
62. Lockhart. v. Johnson, 181 U.|Co., 25 Ariz. 577, 220 P 417. Mins; .6ter, Cola VsnCla vs Lo Arian oa Ge 
Sor Dl Gael Ou OOo. 45a eds 90.9 69. Campbell v. Flying V Cattle | 29 P 9; Peters v. Van Horn, 37 Wash. 
{aff 9 N. M. 344, 54 ’P 336]. Co., supra. DOOM Ocenia) : 
“ [a] Reasons for rule.—‘Mineral 70. Cambell v. Flying V Cattle 79. See U.S. Rev. St. § 2341. 
lands are not supposed to have been] Co., supra. 80. See infra § 141. 
granted under ordinary Mexican Vale, Camppbelt v. Flying V Cattle 81. See infra § 142. 
grants of lands, and the act of 1891]Co., sup 82. See infra § 143. 
provides that minerals do not pass 72. Capinberf v. Flying V Cattle 83, Acts March) 371877 2Clo)> Une ss. 
by such grants, unless the grant] Co., supra. St. at L. 377) and Act March 3, 1891 
claimed to effect the donation or 73. Magnolia Petroleum Co. v.!| (26 U. S. St. at L. 1095). 


sale of such mines or minerals to 
the grantee, or unless such grantee 
became otherwise entitled thereto in| 111 Tex. 
law or in equity; the mines and} (Civ. A.) 
minerals remaining the property of|v. Robison, 
the United States, with the right of | 300. 
working the same, but no mine was [a] 
to be worked or any property con- 
firmed under the act of 1891 without 


74. 
578, 
227 


Price, 86 Okl. 105, 206 P 1033. 

Johnson vy. Sunshine Oil Corp., 
2438 SW 455 
SW 698]; 
ee hex, 


Thus a resale of land classi- 
fied as grazing land after forfeiture 
through nonpayment of interest does 


Desert land entries generally see 
Public Lands [32 Cyc 836]. 

84. Homesteads on public lands in 
Seta see Public Lands [32 Cyc 


85. U.S. Rev. St. § 2302. 
Public Lands. 

86. Leonard v. Lennox, 181 Fed, 
760, 104 ‘CCA’ 296; “McClintock. ‘v. 


[mod 
Johnson 
438, 240 SW 


And see 


the consent of the owner of such|/not reserve minerals in the state.| Bryden, 5 Cal. 97,68 AmD 87; Bay 
property, until specially authorized | Johnson v. Sunshine Oil Corp., 111] Vv. Oklahoma Southern Gas, etc., Min. 
thereto by an act of Congress there- | Tex. 578, 243 SW 455 [mod (Civ. A.) | Co., 18 Okl. 425, 73 P 936; Loney v. 
after to be passed. (Section 18, sub- | 227 SW 698]. Scott, oy Drie ween i MWA TE sho.» 3 
division third, act of 1891.) This 75. Johnson v. Sunshine Oil Corp.,| LRANS 466 

provision makes it still plainer that, |! supra. fad oa person . who has settled 
so far as regards mineral lands, 76. Noble v. Robison, (Tex.) 240|for agricultural purposes upon any 
there was no intention after the|SW 901. of the mining lands of this State, 
passage of the act of 1891 that they 77. Act July 4, Rune (14 U. S. St.| has settled upon such lands subject 


should be reserved by a mere claim 
in a Mexican grant of ordinary land.” 
Lockhart v. Johnson, 181 U. S. 516, 
524,.21 -SCt 665, 45 L. -ed. 979. 

63. Lockhart v. Johnson, 181 U. 
S. 516, 21 SCt 665, 45 L. ed. 979 [aff 
9 N. M.. 344, 54 P 336]. 

64. Lockhart vy. Johnson, supra. 

65. Grants by state generally 
pe hahaa Lands [32 Cyc 1087 et 
seq]. 

66. See statutory provisions. 


[40 Cc. J.—49] 


at L. 86 c 166) § 

78. Colorado Coal, etc., Co. v. U. 
Serbs oulls Ss, 00 lous Cielo lamod@ia. ed: 
182; Deffeback v. Hawke, 115 U. S. 
392, 6 SCt 95, 29 L. ed. 423; Morton 
v.,Nebraska, 21 Wall. (U. S.) 660, 22 
Ted. 6893..U.. Siw Gear, 3 Elow. 
(U. S.) 120, 11 L. ed. 523, 838; Cosmos 
Exploration Co. v. Gray Eagle Oil 
Cos 112 red. 4. 50. CCA V79) 61 -LRA 
230 ..f{aff 104 Wed. 20, and’ aff.190 
U. S. 301, 23 SCt 692, 47 L. ed. 1064]; 


to the rights of miners, who may 
proceed in good faith to extract any 
valuable metals there may be found 
in the jlands.so occupied by the set- 
tler, in the most practicable manner 
in which they can be extracted, and 
with the least injury to the occupy- 
ing claimant.” McClintock v. Bry- 
den, 5 Cal. 97, 102, 68 AmD 87. 

S7. Loney v. Scott,5770Or7 378,112 
P 172, 32 LRANS 466 [cit 35 Land 
Dec, 216; 36 Land Dec. 138]. 
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draws it temporarily at least from occupation or 
entry under the mining laws.88 A mining claimant, 
however, may institute proceedings in the land de- 
partment to determine the character of the land at 
any time before final entry of the homestead claim- 
ant;®® and if upon the hearing he satisfies the de- 
partment that the land contains mineral in sufficient 
quantities to make it more valuable for mining than 
for agricultural purposes, the homestead entry may 
be canceled and the rights of the mining claimant 
be upheld ;°° but the evidence of the mineral charac- 
ter of the land must be reasonably clear.** 

After patent. Where the homestead claimant’s 
title becomes complete, and a patent is issued to 
him, .a subsequent discovery of minerals does not 
affect his title;®°? the department’s determination 
that the land is agricultural and the issuance of 
such a patent without reservation of mineral lands 
is conclusive, as against a subsequent mineral claim- 
ant of any part of the patented land not known to 
be valuable for minerals at the date of the patent. 

Lands declared agricultural by statute. Where 
lands in a certain state or territory are declared by 
statute to be agricultural and not mineral, and to be 
disposed of under the homestead and town site laws 
only, such lands are not subject to entry under the 
mineral land laws,°* unless such laws have been ex- 
tended to such lands by statute.®® 

[§ 142] (3) Town Site Laws. Under the federal 
statutes providing how town sites may be entered 
and acquired upon the public domain,°*® a town site 
entry may be made on mineral lands, but no title 
is thereby acquired to any valid mining claim or 
possession or to any known mineral lands.°* Where, 


83. Steele v. Tanana Mines R. 
Co., 2 Alaska 451; Heine v. Roth, 2 
Alaska 416; McLemore v. Express 
QOil,-Go;,.:158,' Cal. 659, 112, P (59; 139 
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ing of colors of gold, even though 
fairly good prospects of gold, in 
placer prospecting, 


to establish the mineral character of 


<2 


oe — Zz <> ed 


[§§ 141-144 


therefore, no application for a patent has been made 
for a town site, the land, if mineral, may be located 
and acquired under the. mining laws, even though 
in actual occupancy for town site purposes.®* And 
even though a final entry for town site purposes 
has been made, or a patent issued, lands which were 
then located and possessed as mineral lands are not 
affected thereby,®® and lands which were known to 
contain minerals at the date of the application for 
the patent, sufficient in value to warrant ps plow 
tion, are still open to location for mining purposes,* 
although it has been held that the town site patent 
cannot be collaterally attacked by a subsequent min- 
ing locator, on the ground that the land was known 
to be mineral land, but can be assailed only in a 
direct proceeding by the United States. But lands 
which were not then known to be valuable for min- 
ing are not affected by the subsequent discovery of 
minerals or subject to subsequent location for min- 
ing purposes.* 

[§ 143] (4) Timber and Stone Laws.* The act 
providing for entries of this character’ excludes all 
land containing any valuable deposit of gold, silver, 
cinnibar, copper, and coal, and until a final certifi- 
cate of purchase is issued ’to a timber appheant the 
lands, if mineral, are subject to exploration and pur- 
chase under the mining laws. But after the issu- 
ance of such certificate a subsequent discovery of 
mineral inures to the benefit of the purchaser.’ One 
who fraudulently obtains a patent under the Timber 
Act to lands on which another has a valid mining 
location may be made to hold the legal titie in trust 
for the mining locator.® 

[§ 144] 2. Persons Entitled to Locate or Acquire 


dividing township lots into small 
lots of the character of town lots, 
and registering the plan in the land 


[ai of 1906 (6 Edw. VII c 11), sub- 


is not sufficient 


AmSR 147. 

{a] Exploitation for minerals not 
permitted.—The rule that a home- 
stead entry removes the land out of 
the public domain is not subject to 
any exception that without minerals 
having been discovered on it, and 
proof of its present value for min- 
eral purposes, another than the 
homesteader may enter on it merely 
for the purpose of exploiting it to 
see if perchance it possesses such 
value. McLemore v. Express Oil 
ae 158 Cal, 559, 112 P59, 139 AmSR 

89. See cases infra note 90. 

90. Meyers v. Pratt, 255 Fed. 765, 
167 CCA 109; In re Elda Min., etc., 


@o.,) 29 Land “Dec: (2.79; “Hooper” v. 
Ferguson, 2 Land Dec. 712; Steele 
v. Tanana Mines R. Co., 2 Alaska 


Heine v. Roth, 2 Alaska 416; 
J . v. Copper Queen Cons. Min. 
Cons Ariz. $0" 60° BP 8853 Cleany, x 
Skiffich,, 28 Colo. 362, 65 P 59, 89 
AmSR 207; Bay v. Oklahoma South- 
or Gassietc,, Co, 13 Ok. 425. 43 P 
{a] A mineral application for land 
designated as agricultural and cov- 
ered by a homestead entry must not 
be received until after a _ hearing 
determining its mineral character. 
aupeber v. Ferguson, 2 Land Dec. 
{b] The burden of proof that the 
land is mineral is upon the person as- 
serting it, that is, upon the minera) 
claimant. Hooper v. Ferguson, 2 
Land Dec. 712; Bay v. Oklahoma 
Southern Gas, ete., Min. Co., 13 Okl. 
425, 73 P 936 
Contest upon adverse claim to 
patent generally see infra §§ 377-403. 
91. Steele v. Tanana Mines R. Co., 
148 Fed. 678, 78 CCA 412. 
' [a] Evidence held insufficient to 
sustain mining location.—The find- 


451; 
iW 


the ground and to sustain a mineral 
location thereof as against a prior 
entry under the homestead laws. 
Meyers v.. Pratt, 255 Fed. 765, 167 
CCA 109; Steele v. Tanana Mines R. 
Co., 148 Fed. 678, 78 CCA 412, 

92. Shaw v. Kellogg, 170 U. S. 
312, 18 SCt. 632, 42° LT. ed. 1050; 
Deffeback v. Hawke, 115 U. S. 392, 6 
SCt 95, 29 L. ed. 423; Leonard v. 
Lennox, 181 Fed. 760, 104 CCA 296, 

93. Standard Quicksilver Co. v 
Habishaw, 132 Cal. 115, 64 P 113. 

94 Oklahoma v. Texas, 258 U. S. 
574, 42 SCt 406, 66 L. ed. 771. 


95. Oklahoma v. Texas, supra. 

96. U. S. Rev. St. § 2380 et seq; 
Act March ep 1891 (26 U.S. St. at 
Tl Ae OL) ee) 
eso See Public Lands [32 Cyc 

98. Sparks vy: Pierce; 115 US: 


408, 6 SCt 102, 29 L. ed. 428; Deffe- 
back v. Hawke, 115 U. S. 392, 6 SCt 
95,29 LL. ed. 423; Steel v. St. Louis 
Smelting, ete, Co; 106 Ur Siar 7 
SCt 389.) 27 sn ed. 2265" NMartitan pv. 
Browner, 11 Cal, 12; Poire v. Wells, 
6 Colo. 406; Butte v. Mikosowitz, 39 
Mont. 350, 102 P 593. 

[a] Thus a mineral location on 
public land, dedicated to a city for 
street purposes, is not necessarily in 
conflict with the rights of the city. 


Butte v. Mikosowitz, 39 Mont. 350, 
102) P. 593. 
8307, See Public Lands [32 Cyc 


1. Dower v. Richards, 151 U. S. 
658, 14 SCt 452, 38 L. ed. 305; Davis 
v.. Wiebbold, 139°°U. S. 507, 11 SCt 
628, 35 L. ed. 238; Bonner v. Meikle, 
82 Fed. 697; Tombstone Townsite 
Cases, 2 Ariz. 272, 15. P 26; McCor- 
micks.v, Sutton, Ove Cal, vieviass toe ae 
444; povie v. Bullene, 7.Colo. A. 308, 


4P 69. 
[a] In Ontario, under the Mines 


titles office, and advertising and sell- 
ing a number of the lots as town 
lots, did not constitute the land a 
“townsite” so as to preclude the 
staking out of a mining claim upon 
ie: Western, etc, Lands Corp. v. 
pga ys 18 Ont. L. 63, 13 OntWR 

2. Carter v. Thompson, 65 Fed. 
329; Deadwood Bd. of Education v. 
Mansfield, 17 S. D. 72, 95 NW 286, 
106 AmSR 771. 

3. Dower v. Richards, 151 U. S. 
658, 14 SCt 452, 38 L. ed. 305 [aff 81 
Cal. 44, 22 P 304], 

[a] Rule applied.—A ledge con- 
taining gold-bearing rock, which has 
formerly been profitably worked for 
mining purposes, but all work upon 
which has been abandoned, and 
which, at the date of a town site 
patent of the land within which it 
lies, is not Known to be valuable for 
mining purposes, is not excepted 
from the operation of the town site 
patent, although, after the town site 
patent has taken effect, the land is 
found to be still valuable for mining 
purposes. Dower v. Richards, 151 
U. S. 658, 14 SCt 452, 38 I. ed: 8056 
[aff 81 Cal, 44, 22 Pp 3804]. 

4 Sale. or entry of timber and 
stone lands generally see Public 
Lands [32 Cyc 836]. 

5. The ae was first passed June 
3, 1878:-(20U...S: sSt. at 110-89)) "and 
only applied to California, Nevada, 
Oregon, and Washington, but was 
extended to all public land by the 
amendment of Aug. 4, 1892 (27 U.S. 
St. at L. 348). 

6. Costigan Min. L. p+ 88 fee 
Purtle v. Steffee, 31 Land Dec. 400]. 

7 Costigan Min. L. p 88 [cit 
Sars Vv. Hiller, 26 Land Dee. 


8. Mery v. Brodt, 121 Cal. 332, 53 
P 818. 
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Mineral Lands®—a. In General. Under the express 
provisions of the act of congress,!° the mineral lands 
of the United States are open for exploration, loca- 
tion, and purchase only to the ‘‘citizens of the 

_ United States and those who have declared their in- 

tention to become such.’’!! 

Nonresident of state. A citizen of the United 
States, who is a resident of one state, may take up 
and locate a mining claim in another state in his 
own name,’” or he may employ a citizen and resident 
of such other state to locate a claim in his name 
for the benefit of the nonresident.?* 

Proof of citizenship.1* Under the express provi- 
sions of the statute,?® proof of citizenship may con- 
sist, in the case of an individual, of his own affidavit 
thereof; in the case of an association of persons un- 
incorporated, of the affidavit of their authorized 
agent, made on his own knowledge, or upon informa- 
tion and belief; and in the case of a corporation 
organized under the laws of the United States, or of 
any state or territory thereof, by the filing of a cer- 
tified copy of its charter or, certificate of incorpo- 
ration.’® But where an issue as to such fact arises 
in the courts, while such an affidavit is prima facie 
evidence of citizenship, it is not the only valid proof, 
and citizenship may be proved the same as any 

9. Persons entitled to make en 
of coal lands see infra §§ 317-319. 

10. Act May, 10, 1872 (17 U. 8. 
St. at L. 91.¢ 152) §1 

th re Ue Se OSS 3 Iron Silver 

Min. Co., 128 U.S. 673,.675, 9) SCt 
195, 32 weds 5TAS Billings v. Aspen 
Mim, etc., Co., 51 Fed. 3885 2rCCA 
252 [reh den 52 Fed. 250, 3 CCA 69]; 
North Noonday Min. Co. v. Orient 


Min. Co., 1 Fed. 522, 6 Sawy. 299; 
Chapman v. Toy Long, 5 F. Cas. No. 


department to 


mineral lands. 

Rose No. 

Dec. 83 
[b] 
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corporation that is applying for a 
mineral patent, is sufficient proof of 
citizenship under the statute; it is 
not within the province of the land 
determine 
such a corporation is authorized un- 
der its charter to take a patent for 
In re Rose No. 1 & 
2 Lode Claims, 


The uncontradicted testimony 
of a father that his children were 


(40 C.J.] 771 


other fact;!7 and following the general presumption 
as to citizenship,!® in the absence of evidence to 
the contrary, the locators of a mining claim will be 
presumed to be citizens or to have declared their 
intention to become such.?? 

In Canada, in some provinces, a person wishing 
to prospect or mine on government lands is required 


to take out a ‘‘free miner’s certificate’? or a 
license.?° 
[§ 145] b. Aliens*‘—(1) In General. Under the 


299 


provisions of the statute,?? a person who is not a 
citizen of the United States and has not declared 
his intention to become such is not authorized to 
locate or acquire a mining claim on public mineral 
lands.2? According to some early decisions, if such 
an alien attempted to make a location he acquired 
no rights thereby,2* and he could not hold his claim, 
either by actual possession or location, against one 
who connected himself with the government title by 
compliance with the Mining Law.25 By the we eight 
of authority, however, the location or acquisition of 
a mining claim by an alien is not void, but voidable 
only at the instance of the government,2° and he 
may hold his interest against all the world except 
the government,?? and may protect his rights in such 
claim in adverse proceedings in the land department 


Mont. 536, 2. P 759. But: see Terr. 
v. Lee, 2 Mont. 124 (aliens could 
hold and enjoy the possessory title to 
mineral lands in the territory of 
Montana). 

Nev.—Golden Fleece Gold, etc., 
v. Cable Cons. Gold, ete., 
, 12 Nev. 312. 

{a] Reasons for rule. — “When 
there was no legislation upon the 
subject, the assumption that the oc- 
cupant ‘was in possession with the 


whether 


22 Land 


2,610, 4 Sawy. 28, 1 MorrMinR 497. 

Cal.—Lee Doon v. Tesh, 68 Cal. 43, 
6-6 9% 4'84R) 621; 

Colo.—Duncan v. Eagle Rock Gold 
Min; ,etc.;- Co.,- 48 «Colo. 669,,, 411, -P 
588, 139 AmSR 288; Justice Min. Co. 
v. Lee, 21 Colo. 260, 40 P 444, 52 
AmSR 216 [rev on other grounds 2 
Golo, A-wtlZ, 20 PF es Jackson v. 
Dines, 13 Colo. 90,.21 B.918. 


Jda.—Bohanon_'v. Howe, 2 Ida. 
(Hasb.) 453, 17 P 583. 

Mont.—Tibbitts v. Ah Tong, 4 
Mont. 536, 2 P. 759. 

Utah.—Strickley Vv. Hill, 22- Utah 


257, 62 P 893, 88 AmSR 786; Wilson 
Vv. Triumph Cons. Min. Co., 19 Utah 
66, 56 P 300, 75 AmSR 718. 

[a] Application of statute. — 
‘Nominally, these acts discriminate 
against the alien generally, but in 
fact against the dreaded Chinaman 
only; because all aliens, including 
the Congo negro, except the Mon- 
golian, are permitted to become 
naturalized, and therefore qualified 
to locate and occupy mining lands 


under’ them.” Chapman v. Toy 
ans 5 F. Cas. No. 2,610, 4 Sawy. 
28, 3 

12. Book v. Justice Min. Co., 58 
Fed. 106. 

13. Book v. Justice Min. Co., su- 
pra. 


Location by 
infra §§ 152-15 

14, Peihandee “of oitizenship gen- 
erally see Citizens §§ 21-25. 

15. Act May 10, 872. 740.58. 
St. at L. 91 ¢c 152) § 7. 

16. Hammer v. Garfield Min., etc., 
Co, 01:30). Sa 291, -9.j/SCty548, BONG 
ed. 964; O’Reilly v. Campbell, 116 
Uz; S. 418, 6 SCt, 421,..29 .L:,ed. 669; 
Wood v. Aspen Min., ete, Co., 36 
Fed. 25; Bay State Silver Min. Co. v. 
Brown, 21 Fed. 167, 10 Sawy. 243; 
North Noonday Min. Co. v. Orient 
Min. Co., 1 Fed. 522, 6 Sawy. 299; 
Jantzon v, Arizona Copper Co., 3 
Ariz. 6, 20 P 93; Thompson v. Spray, 
72 Cal, 528, 14 P 182. 

| 6: | ay g apoly authenticated cer- 
tificate of incorporation, filed by a 


bincbanaree generally see 


born in California is sufficient proof 


that they are citizens of.the United’ 


States, for the purposes of the Min- 


ing Law. Thompson vy. Spray, 72 
Cal. 628,14 .P 1:82. 
17. Thompson v. Spray, supra; 


Strickley, v. Hill, 


22 Utah 257, 62 P 
893, 83 AmSR 786. 


18. See Citizens § 21. 

19. Doe v. Waterloo Min. Co., 70 
Fed.,.455, 17 7.-CCA~190;. Jantzon tv. 
Arizona Copper Co., 3 Ariz. 6, 20 
PP. 93; Garfield ~ Min.;): etc.,. “Co. «v. 


Hammer, 6 Mont. 53, 8 P 153 [aff 130 
UL Se 291.9) SCt 548, 32 L. ed. 964]; 
Golden Fleece Gold, etc., Min. Co. v. 


Cable Cons. Gold, ete., Min. Co., 12 
Nev. 312. 
20. See infra § 423. 


21. Right of alien to enter or ac- 
quire public land generally see Pub- 
lic Lands [32 Cye 814]. 

22. Act: May 10,:1872 (17 U. S. 
St..at Liv91c 152). 8°10. 

{a] The district Mining Law in 
the. Oregon district also provided 
that no ‘‘Mongolian or alien who has 
not declared his intention to become 
a citizen of the United States” shall 
hold or work any claim. Chapman v. 
Toy Long, 5 F. Cas. No. 2,610, 4 
Sawy. 28, 31. 

23. Cal.—Anthony v. Jillson, 83 
Cal. 296, 23 P 419; Lee Doon y. Tesh, 
68 Cal. 43,,6 P 97, 8-P 621. 

Colo.—Duncan v. Eagle Rock Gold 


Min., etc., Co., 48 Colo. 569, 111 P 
588, 139 AmSR. 288. 

Mont.—Tibbitts v. Ah Tong, 4 
Mont. 536, 2 P 759. 

Nev.—Golden Fleece Gold, ete., 
Min. Co. v. Cable Cons. Gold, ete., 
Min. Co., 12 Nev. 312. 


S. D.—Gorman Min. Co. v Alexan- 
der, 2 S. D. 557, 51 NW 346. 

24. U. $.—Chapman v. Toy Long, 
By Be Cas: No. 2,610, 4 Sawy. 28, 1 
MorrMinR 497. 

Cal.—Lee Doon vy. Tesh, 68 Cal. 43, 
60 P. 97% .81F 621. 

Ida.—Bohanon v. Howe, 2. Ida. 
(Hasb.) 453, 17 P 5838; Rosenthal v. 
Ives, 2 Ida. (Hasb.) 265, 12 P 904. 

Mont.—Tibbitts v. Ah Tong, 4 


consent of the United States applied 
as well to aliens as citizens, and to 
Chinamen, as others. But since the 
passage of the acts prescribing who 
may occupy the public lands contain- 
ing mineral deposits, there can be 
no presumption as against a person 
making a location under such acts, 
that a person not included therein 
is occupying any of such lands with 
the consent of the United States. 
As has been said, a locator under 
these acts, as to the possession of the 
soil and the appropriation of the 
minerals therein, for the time being, 
is the assignee of the United States, 
and as against an unqualified occu- 
pant of the premises he is entitled 
to the same remedies to which his 
assignor would be entitled.’ Chap- 
man v. Toy Long, 5 F. Cas. No. 2,610, 
4 Sawy. 28, 35. 


25. Golden Fleece Gold, ete., Min. 
Co. v. Cable Cons. Gold, ‘ete., Min. 
Co.. 12) Nev. 312. 

26. McKinley Creek Min. Co. v. 


Alaska United Min. Co., 183 U. S. 562, 
22 SCt 84, 46 L. ed. 331; Ginaca v. 
Peterson, 262 Fed. 904; Shea v. 
Nilima, 133 Fed. 209, 66 CCA 263; 
Matlock v. Stone, 77 Ark. 195, 91 SW 
553; Stewart v. Bingham Gold, etce., 
Co., 29 Utah 443, 82 P 475, 110 AmSR 
719. And see cases infra note 27. 

27. U. S.—McKinley Creek Min. 
Co. v. Alaska United Min. Co., 183 
U. S. 568, 22 SCt 84, 46 L. ed. 331; 
Manuel v. Wulff, 152 U. S. 505, 14 
SCt 651, 38 LL. ed. 582; Phillips v. 
Moore, 100 U. S. 208, 25 L. ed. 603; 
Shea v. Nilima, 133 Fed. 209, 66 CCA 
263; Lohmann v. Helmer, 104 Fed. 
178; Lone Jack Min. Co. v. Meggin- 
son, 82 Fed. 89, 27 CCA 63; Billings 
v. Aspen Min., etc., Co., 51 Fed. 338, 
2 CCA 252 [aff 52 Fed. 250, 3 CCA 69]. 

Ariz.—Providence Gold Min. Co. v. 
Burke, 6 Ariz. 323, 57 P 641; Jantzon 
Vv. | eames Copper Co., 3 Ariz. 6, 20 


iz : 

Ark.—Matlock vy. 77 Ark. 
195, 91 SW 5538. 

Cal. Holdt v. Hazard, 10 Cal. A. 
440, 102 P 540. 


Stone, 
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or in the courts.28 But an alien is not qualified to 
receive a patent to a mining claim,”® and he may 
not acquire title, by patent, from the United States, 
through such proceedings.*° He cannot prosecute a 
suit, as adverse claimant, against one who applies 
for a patent under the mining laws, and therein 
seek to obtain title to the mining claim to himself.*! 

[§ 146] (2) Joint Location with Citizen. A loca- 
tion made by a citizen and an alien jointly is valid 
as to the citizen, or one who has declared his inten- 
tion to become such,*? and, in accordance with the 
rule, supported by the weight of authority,** void- 
able only, by the government, as to the alien;** and 
a conveyance by both of the locators to another eiti- 
zen conveys a complete title to the claim located, 
provided all other provisions of the law were com- 
plied with, and there are no intervening rights.*° 
If the alien’ s interest should be attacked by the gov- 
ernment the entire title would vest in the ecitizen.%¢ 

Rights inter se. The alien may hold his interests, 
or recover the same if deprived thereof, as against 
his colocator.*7 The fact of his alienage does not 
have the effect of transferring his interests to his 
colocator,?® nor can the latter avail himself of the 
right of escheat belonging to the government, to de- 
prive the alien of his interests.*° 

[§ 147] (3) Conveyance by Citizen to Alien.*° A 
conveyance by a qualified locator to an alien oper- 
ates as a transfer of the claim to the grantee, sub- 
ject to attack in regard to his citizenship by the 


Colo.—Dunecan v. Eagle Rock Gold} Co., 12 Nev. 312. 
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government only;*! but as to this there are a few 
early decisions to the contrary.*” : 

[§ 148] (4) Conveyance by Alien to Citizen. if 
an alien sells or conveys his mining claim to a eiti- 
zen, or one who has declared his intention to become 
such, before the government institutes any proceed- 
ings against him, the rights of such grantee are as 
well established as though he_had made the location. 
himself ;** the invalidity of the alien’s location is 
cured by such conveyance.** 

[§ 149] (5) Effect of Subsequent Citizenship or 
Declaration Thereof. Where an alien who has lo- 
cated or acquired a mining claim on public lands 
subsequently becomes a citizen or declares his inten- 
tion to become such, before any rights have inter- 
vened, such declaration operates by relation to the 
date of location and renders his claim valid from 
that time;*® upon such declaration he is entitled 
to the benefit of work previously done and of a 
record previously made by him in locating a claim.*® 

[§ 150] (6) Proceedings in Which Claim May Be 
Attacked for Alienage. The rights of a person in a 
mining claim can be attacked, on the ground of his 
being an alien, only in a direct proceeding by the 
government,*” or in an adverse proceeding, in the 
nature of an inquest of office, wherein the alien 
seeks a patent to his claim.*® The qualification of 
the locator as affected by his alienage cannot be 
raised in suits between private persons wherein the 
United States is not a party.*® 

chase from the government, must 


be by a person authorized to make . 
such a purchase.” Tibbitts v. Ah 


Min,, “ett.;- Co.,, 48 Colo. 5569; — 1115 WP 37. Billings v. Aspen Min., etc, 
588, 139 AmSR 288. Co., 51 Fed. 338, 2 CCA 252 [reh den 
S. D.—McCarthy v. Speed, 11 S. D.}]52 Fed. 250, 3 CCA 69]. 
362, 77 NW 590, 50 LRA 184 8s. Billings v. Aspen Min., etc., 
Utah.—Stewart v. Bingham Gold, | Co., supra. 
etc., Co., 29 Utah 443, 82 P 475, 110 s9. Billings v. Aspen Min., etc.,, 
AmSR "719; Strickley Vv. Hill, 22 )Co., Supra. 
Utah 257, 62 P 893, 83 AmSR 786; 40. Transfer ‘of claims or rights 
Wilson vy. Triumph Cons. Min. Co.,|under locations generally see infra 
19 Utah 66, 56 P 300, 75 AmSR 718.]§ 236. 
{a] The objection of alienage, no 41. Manuel v. Wulff, 152 U. S. 505, 


matter by whom suggested, is based 
solely on the right of the govern- 
ment to-interpose the fact of alien- 
age as a bar to procure a title. 
Durean v. Eagle Rock. Gold Min., 


etes (Con 48' Colo, 569, 11) P' 588, 139 
AmSR 288. 
[b] If he allows his rights to rest 


in location and does not seek a pat- 
ent to the claim, the law protects 
him in such rights as against all the 
world except the government; the 
government being the owner of the 
land is the only power which can 
contest his right, and it can do so 
only by way of office found. North 
Noonday Min. Co. v. Orient Min. Co., 
1 Fed. 522, 6 Sawy. 299. 
onan Ginaca v. Peterson, 262 Fed. 
29. Ginaca v. Peterson, supra. 
20. Ginaca v. Peterson, supra. 
31. Ginaca v. Peterson, supra. 
Who may file adverse claim gen- 
erally see infra §§ 336-344. 
32. North Noonday Min. 
Orient Min. Co., 


SON. 
1 Fed. 522, 6 Sawy. 


299; Golden Fleece Gold, “ete., Min. 
Co. v. Cable Cons. Gold, ete. Min. 
Co., 12 Nev:. 312; Strickley v. Hill, 
ae Utah 257, 62 P 893, 838 AmSR 
7 

@3. See supra § 145. 

@4. Billings v. Aspen Min., etc., 


Co., 51 Fed. 338, 2 CCA +252 [reh den 
52) Med! 2250913) COA 69: 


35. North Noonday Min. Co. v. 
Orient Min. Co., 1 Fed. 522, 6 Sawy. 
299; Providence Gold Min. Co. v. 


Burke, 6 Ariz, 323, 57 P 641; Strickley 
Vv. Hill, 22 Utah 257, 62 P 893, 83 
AmSR 786. 

Conveyance by alien to citizen gen- 
erally see infra § 148. 

36. Golden Fleece Gold, etc., 
Co. v. Cable Cons. Gold, etc., 


Min. 
Min. 
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For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


14 SCt 651, 38 L. ed. 532;.Ferguson 
v. Neville, 61 Cal. 356; Gorman Min. 
Co. v. Alexander, 2 S. D. 557, 51 NW 
346; Strickley v. Hill, 22-Utah 257, 
62 P 893, 838 AmSR 786. 


42. Chapman v. Toy Long, 5 F. 
Cas. No. 2,610, 4 Sawy. 28, 1 Morr 
MinR 497; Tibbitts v. Ah Tong, 4 


Mont. 536, 2 P 759. 

[a] Thus a possessory title to 
mineral land, founded on a valid lo- 
cation, may be transferred from one 
to another, so long as it does not 
pass into the hands of one incapable 
of acquiring complete title, in which 
case the grant reverts to the govern- 
ment, and the land becomes subject 
to relocation. Tibbitts v. Ah Tong, 
4 Mont. 536, 2 P 759. 

[b] Reasons for contrary rule.— 
“The locator of a mining claim is the 
assignee of the United States so long 
as he complies with the conditions 
imposed by the law. And this rela- 
tion must be kept up when the claim 
is transferred. He to whom the pos- 
sessory title is assigned is always 
the assignee of the United States. 
Hence he must be such a person as 
may sustain that relation, and 
hence such a person as might estab- 
lish the relation in the first instance; 
in other words, such a person as 
might make a location. The argu- 
ment that a location is a grant, and 
that, after *a grant, the claim 
granted does not belong to the 
United States, and therefore cannot 
be granted again, would be legiti- 
mate and forcible, were it not for 
the fact that the erant which is evi- 
denced by a location must be kept in 
being by possession, and, as we 
have already seen, this possession, 
being preliminary to and one of the 
steps towards acquiring title by pur- 


Tone, 4-Mont..536; 539) 252 "159: 

43.. North Noonday Min. Co. v. 
Orient Min. Co., 1 Fed. 522, 6 Sawy. 
299; Providence Gold Min. Co. Vv. 
Burke, 6 Ariz. 323, 57 P 641; Stewart 
v. Bingham Gold, ete., Co., 29 Utah 
443, 82 P 475, 110 AmSR 719; Wilson 
v. Triumph Cons. Min. Co., 19 Utah 
66, 56 P 300; 7 AmSR 718: 

44, Stewart v. Bingham Gold, 


etc., Co., 29 Utah 443, 82 P 475, 110 
AmSR 719 
45. Manuel v. Wulff, 152 U. S. 


505, 14 SCt 651, 38 L. ed. 532 [rev 

9 Mont. 2.76, -2on e286, 28) eet 

Shea v. Nilima,-133 Fed. 209, 66 CCA 

263; Lone Jack Min. Co. v. Meggin- 

son, 82 Fed. 89, 27 CCA 63; Croesus 

pe Colorado Land, 
@:, 


[a] Thus a deed of a mining 
claim by a qualified locator to an 
alien transfers the claim subject to 
the question as to citizenship by the 
government only, and if the alien 
grantee becomes a_ citizen before 
judgment, his inability to hold the 
title is removed. Manuel v. Wulff, 
152) U. S.7506, 24 SCt65iy BSP Lk: ied: 
532 [rev 9 Mont. 276, 279, 286, 23 P 


723]. 

46. Crceesus Min., ete., Co. v. Colo- 
rado Land, etc., Co., 19 Fed. 78. 

47. North Noonday Min. Co. v. 
Orient Min. Co., 1 Fed. 522, 6 Sawy. 
299; Stewart v. Bingham Gold, etc., 
Co., 29 Utah 443, 82 P 475, 110 AmSR 
719. And see cases supra notes 26, 

48. Manuel v. Wulff, 152 U. S. 505, 


14 SCt 651, 38 L. ed. 532; O’Reilly 
Vv. Campbell, LGV AUS: 418, CRSCL 
421, 29 lL. ed. 669; Tornanses Vv. 
Melsing, 109 Fed. 710,'47 CCA 596: 
Lone Jack Min. Co. v. Megginson, 
82 Fed. 89, 27 CCA 63; Billings v. 
Aspen Min, etcn? Con B1 Fed,” 338, 


2 CCA 252 [reh den 52 Fed. 250, 
3 CCA 69]; Wilson v. Triumph Cons. 


Min. Co., 19 Utah 66, 56 -P 300, 75 
AmSR 718. 
49. U. S.—Tornanses v. Melsing, 


109 Fed. 710, 47 CCA 596; Lone Jack 
Min. Co. v. Megginson, 82 Fed. 89, 
27 CCA 63; Billings v. Aspen Min.. 


— 


8 151-152] 


[§ 151] ¢. Corporations and Associations. A cor- 
poration, organized under the laws of the United 
States or of a state and authorized to acquire and 
hold mineral lands and engage in mining, may loeate 
a mining claim under the federal mining laws;°° 
and, although some of the decisions add the ele- 
ment that all the stockholders or members of the 
corporation are citizens of the United States,%4 
inasmuch as a domestie corporation is generally re- 
garded as a citizen in the absence of a contrary 
provision in the particular statute, without regard 
to the citizenship of its stockholders or members,®? 
it would seem that a location may be made by a cor- 
poration even though some of its stockholders or 
members are not citizens of the United States;*? at 
in order to establish a 
corporation’s rights to a mining location, to prove 
the citizenship of its stockholders otherwise than by 
showing that it was organized under the laws of a 
state of which its stockholders are conclusively pre- 


least it is not necessary, 


sumed to be citizens.>4 


An association of individuals may also locate 
mining claims,>°> such as placer claims,°* so long as 


ete; Co. 52 tFed.338; 
{reh den 52 Fed. 250, 3 CCA 69]. 

seme Tot th v. Goar, 22 Ariz. 146, 
195° P 532. 

Cal.—Holdt v. Hazard, 10 Cal. A. 
440, 102 P 540. 

Colo.—Justice Min. Co. v. Lee, 21 
Colo. 260, 40 P 444, 52 AmSR 216 
{rev 2 Colo, A. 112, 29 P 1020]. 

Utah.—Wilson v. Triumph 
19S Utahu669 5692 


2 CCA. 252 


Cons. 
300, 75 


[a] Suit to recover possession.— 
The fact of his alienage cannot be 
made the basis of an action against 
him by a subsequent locator to re- 
eover possession of the claim. 
Tornanses v. Melsing, 109 Fed. 710, 
47 CCA 596. 

50. Dahl v. Montana Copper Co., 
132. U.-S.-264, 10 SCt 97, .33-L. ed. 325; 
McKinley v. Wheeler, 130 U. S: 6380, 


SESCt-163 Sies27 Led. vl048sie Doers. 
Waterloo Min. Co., 70 Fed. 455, 17 
CCA 190; North Noonday Min. Co. v. 


Orient Min. Co., 1 Fed. 522, 6 Sawy. 
299; Borgwardt v. McKittrick Oil 
Co., 164 Cal. 650, 130 P 417; Jackson 
Vv. White Cloud "Gold Min:,<éte:,Go.,; 
36) Colo, 12252185) P1639; Thomas v. 
Chisholm, 13 Colo. 105, 
But see Stemwinder 5 Vv. 
Emma, ete., Cons. Min. Co.,: 2 Ida. 
(Hasb.) 456, 21 P 1040 [aff 149 U.S. 
787 mem, 13 SCt 1052 mem, 37 L. ed. 
941 mem] (where, on the trial, it is 
not contended and there is no evi- 
dence that a corporation made the 
location, an instruction that a cor- 
poration cannot make a location is 
not prejudicial). 


[a] Reasons for rule.—The fed- 
eral statute (U. S. Rev. St. § 2319) 
contains no- prohibition “against 


citizens of the United States uniting 
together for the occupation and pur- 
chase of public lands containing 
‘valuable mineral deposits.’ Nothing 
is said of partnerships or associa- 
tions or corporations; it is to citi- 
zens that the privilege is granted, 
and that they may unite themselves 
in such modes in all other pursuits 
was, aS a matter of course, well 
known to those who framed as well 
as to those who passed the statute. 
There was no occasion for special 
reference to the subject to give 
sanction to these modes of uniting 
means to explore for mineral depos- 
its and to develop them when dis- 
covered. Many branches of mining, 
and those which yield the largest 
returns, can be carried on only by 
deep excavations in the earth and 
the use of powerful machinery, re- 
quiring expenditures generally far 
beyond the means of single individ- 
APIS: ayTs, The development of the 
mineral wealth of the country is 
promoted, instead of retarded, by 


’ 


MINES AND MINERALS 


associates.®? 


[§ 152] d. Agents®**—(1) In Benseat 
of a mining claim, including everything necessary 
to perfect the location,’ may be made by or through 
a duly authorized agent,®> except that a location 
cannot be made on behalf of a principal who is not 
qualified to locate for himself.®° 
local rules and regulations, the agent may make the 
location for a nonresident of the mining distriet,°7 
or without the knowledge of the principal.*® 


[40°C ay 778 


the total amount located does not exceed that al- 
lowed to the number of persons interested.*” 
a location of a number of single claims is but a 
single location and not separate locations of each,>* 
and will be treated as an entirety under one location 
for all purposes of marking boundaries,°® doing as- 
sessment work,®° and discovery,®! and the associates 
may maintain such condition of, entirety, althoygh 
they convey a specified part in consideration of the 
grantee undertaking to do tc work for the 


Such 


A location’ 


If permitted by 


If the 


location is made without proper authority therefor 


allowing miners thus to unite their 
means. This is evident from the 
fact that so soon as individual min- 
ers find the necessity of obtaining 
powerful machinery to develop their 
mines, a corporation is formed by 
them; and it is well known that a 
very large portion of the patents for 
mining lands has been issued to 
corporations.” McKinley v. Wheeler, 


130° WiitS. 7680, 632, 9° SCt638, 326m. 
ed. 1048. 

51. McKinley v. Wheeler, supra; 
Thomas v. Chisholm, 13 Colo. 105, 
21 P2019. 

52. See Corporations § 33. 

53. See Princeton Min. Co. v. 
Butte First Nat. Bank, 7 Mont. 530, 


19 P 210 (the fact that an alien had 
an interest in the stock of a cor- 
poration did not affect its title to 
mining property). 


54. Doe v. Waterloo Min. Co., 70 
HWed.e455,) 17 CCA 190%. JSackson™ v. 
White Cloud Gold Min., etc., Co., 36 


Colo. 122, 85 P 639. 

Pleading and proof of citizenship 
generally see supra § 144. 

55. Doe v. Waterloo Min. Co., 70 
Fed. 455, 17 CCA 190 

56. U. S. v. California Midway 
Oil Co., 259 Fed. 343 [aff 279 Fed. 
516]; Consolidated Mut. Oil Co. v. 
WES, 2 45eteds (521 Gath neccA s633- 
Chapman vy. Toy Long, 5 F. Cas. No. 
2,610, 4 Sawy. 28, 1 MorrMinR 497; 
Merced Oil Min. Co. v. Patterson, 162 
Cal. 28589 7 1220.2 i 9508 eMail er: j ve 
Chrisman, 140 Cal. 440, 73 P 1083, 
74 P 444, 98 AmSR 63 [aff 197 U. S. 
SLs e256 WSS 4687 0149" 1 eden TT Ode 
Kirk v. Meldrum, 28 Colo. 453, 65 P 


633. 

57. See infra § 187. 

58. Merced Oil Min. Co. v. Patter- 
son, 162 Cal. 358, 122 P 950; Miller 
v. Chrisman, 140 Cal. 440, 73 P 1083, 
74 P 444, 98 AmSR 68 [aff 197 U. S. 


313, 25 SCt 468, o L. ed. 770]. 


59. See infra 21 

60. See infra § ats, 276. 

61. See infra § 18 

62. Merced Oil Min. Co. v. Patter- 


son, 162 Cal. 358, 122 P 950; Miller v. 
Chrisman, 140 Cal. 440, 13 P 1088, 
74 P 444, 98 AmSR 68 [aff 197 U. S. 
313,125 SCt -468,.49 Ti.) ed: 0770]. 

63. Agents generally see Agency 
2C. J. p 404. 

Size of placer claim that may be 
located see infra § 187. 

64. Walton v. Wild Goose Min., 
etc.,'Co., 123 Fed. 209, 60 CCA 155 
[certiorari den 194 U. S. 631 mem, 
24 SCt 856 mem, 48 L. ed. 1158 mem]; 
Dunlap v. Pattison, 4 Ida. 473, 42 P 
504, 95 AmSR 140. And see cases 
infra note 65. 

Requisites and validity of location 
Peet tends generally see infra §§ 
159-232. 


it may be rendered valid by a subsequent ratitica- 
tion by the principal.®%° 


65. U. S—uU. S. v. Dominion Oil 
Co., 264 Fed. 955; U. S. v. California 
Midway Oil Co., 259 Fed. 343 [aff 279 
Fed. 516]; Turner v. Wells, 238 Fed. 
766, 151 CCA 616; U. S. v. McCutchen, 
217 Fed. 650; McCulloch v. Murphy, 
125 Fed, 147; Walton v. Wild Goose 
Min., etc., Co., 123 Fed. 209, 60 CCA 
155 [certiorari den 194 U. S. 631 
mem, 24 Ct 856 mem, 48 L. ed. 
1158 mem]; Doe v. Waterloo Min. 
Co., 70 Fed. 455, 17 CCA: 190; Book 
v. Justice Min. Co., 58 Fed. 106. 

Alaska.—McMahon v. Meehan, 2 
Alaska 278; Russell v. Dufresne, 1 
Alaska 486; Moore v. Steelsmith, 1 


Alaska 121. 

Ariz.—Rush v. French, 1 Ariz. 99, 
25 P8116. 

Cal.—Moore v. Hamerstag, 109 
Cal. 122, 41 P 805: Gore v. McBrayer, 
18 Cal. 582; English v. Johnson, 17 
Cal. 107, 76 AmD 574. 

Colo. —-Lipscomb v. Nichols, 6 


sats 290; Murley v. Ennis, 2 Colo. 
30 


lda.—Dunlap v. Pattison, 4 Ida. 
473, 42 P 504, 95 AmSR 140; Schultz 
v: Keeler; 2 Ida. (Hasb.) °333,) 13.2 
481. 

Mont.—Wenner v. McNulty, 7 Mont. 
30, 14 P 643; Hirbour v. Reeding, 3° 
Mont. 15. 

Nev.—Van Valkenburg v. Huff, 1 
Nev. 142. 

S. D.—Reagan v. McKibben, 11 S. 
D. 270,:76 NW 943. 

Wyo.—Whiting v. Straup, 17 Wyo. 
1,,95 P 849, 129 AmSR-1093. 

B. C.—Docksteader v. Clark, 11 
Bine. oe 24 CanLTOccNotes 438. 

66. S. v. Trinidad Coal, etce., 
Cox 137. ‘U.S. NEOs LLESCU e345. 
ed. 640. 

[a] TIllustrations.—(1) An entry 
upon mimeral lands by a natural per- 
son for a corporation when the cor- 
poration is without capacity to enter 
upon them will not be recegnized as 
an entry under the statutes. U. S. 


Vie Drinidad i@oalfietes «Col, AskeU Ss: 
LEO ISCt <b 734s, eds 640: (2) 
Location ie bya stan generally 


see supra § 1 


67. Rush on ‘French, 1 Ariz, 99,-25 
IP VSik6: 

68. Gore v. McBrayer, 18 Cal. 
582; Whiting v. Straup, 17 Wyo. 1, 
95 P'849, 125: AmSR 1093. 

69. U. S—Book v. Justice Min. 
Co., 58 Fed. 106. 

Ariz.—Rush v. French, 1 Ariz. 99, 
25 P 816. 

Cal. Moritz v. Lavelle, 77 Cal. 10, 
18 P 803, 11 AmSR 229; Thompson 


v. Spray, 72 Cal. 528, 14 P 182; Mor- 


ton v. Solambo Copper Min, Co., 26 
Cal. 527; Gore v. McBrayer, 18 Cal. 
582. 

We sk ate cll v. Ennis, 2 Colo, 


774 -[40°C.3,] 


[§ 153] (2) Power of Attorney; Recording. 
the absence of statute requiring written authority, 
a person may locate a mining claim as agent for 
another without having any written power of attor- 
ney authorizing him to do so. But under act of 
congress of Aug. 1, 1912,74 an agent cannot locate 
a placer mining claim in Alaska for another, unless 
he is duly authorized by power of attorney acknowl- 
edged and recorded in the recorder’s office.’ Under 
this statute it is essential to the validity of such 
a location that the power of attorney be recorded 


before the location is made.** 


[§.154] (3) Effect of Agent’s Location. 
rights or title acquired hy a location made by an 
agent inures to and vests in the principal,’* and if 
the agent locates and records the claim in his ewn 
name, the court may compel him to transfer the 
This rule does not apply 
to a mere employee of such agent, who has no duties 
to perform in relation to such loecation.’® 
The agent does not acquire any 


claim to his principal.’® 


Interest of agent. 


Ida.—Morrison vy. Regan, 8 Ida. 
20de Gu: 955s 

Mont.—Hirbour w. Reeding, 3 
Mont. 15. ' 

Nev.—Welland v. Huber, 8 Nev. 
203. 

S. D.—Reagan v. McKibben, 11 S. 


D. 270, 76 NW 943. 

Wyo.—Whiting v. Straup, 17 Wyo. 
1,.95 P 849, 129 AmSR 1093. 

[a] Tllustration of ratification.— 
Where, in an action to determine the 
rights of the claimants to a mining 
claim, defendant claims under an 
amended certificate of location, which 
is signed in the name of its attorney, 
‘by offering the certificate in evidence, 
ana relying upon it, defendant rati- 
fies the act of its agent, although he 
had no original authority to sign the 
amended certificate. Bergquist v. 
West. Virginia-Wyoming Copper Co., 
18 Wyo. 234, 106 P 673. 

{b] Presumption.— A party in 
whose name a location is made is 
presumed to assent thereto. Rush 
v. French, 1 Ariz. 99, 25 P 816; Van 
Valkenburg v. Huff, 1 Nev. 142. 

Ratification of agent’s acts gener- 
ally see Agency §§ 77-146. 

70. Sutherland v. Purdy, 234 Fed. 
600, 148 CCA 3866; Book vy. Justice 
Min. Co., 58 Fed. 106; Gore v. Mc- 
Brayer, 18 Cal. 582; Reagan v. Mc- 
Kibben, 11 S. D. 270, 76 NW 943. 

Application of statute of frauds to 
contracts relating to mineral lands in 
ese see Frauds, Statute of 


@@. ot U. S. St..at 11/243 © 269 § 2 
(relating to placer mining claims in 
Alaska). 

72. Sutherland v. Purdy, 234 Fed. 
600, 148 CCA 3866; Cloninger v. Fin- 
laison, 230 Fed. 98, 144, CCA 396; 
Likaits v. Johnson, 5 Alaska 63. 

73. Sutherland v. Purdy, 234 Fed. 
600, 148 CCA 366 [overr on this point 
Cloninger v. Finlaison, 230 Fed. 98, 
144 CCA 396]. 

[a] Earlier decisions (1) under 
this statute held it to be sufficient 
to record the power of attorney at 
any time before adverse rights ac- 
erued or an attempted location by 
another. Cloninger v. Finlaison, 230 
Fed. 98, 144 CCA 396 [overr Suther- 
land v. Purdy, 234 Fed. 600, 148 CCA 
3866]. (2) It was held that, where 
the locator makes a discovery of 
mineral within the boundaries of the 
claim, files and records a notice of 
location, marks the boundaries, so 
they can be readily traced, and files 
and records a power of attorney 
from his principal within the divi- 
sion, and does each of the acts before 
any other rights intervene or attach 
to the land, it is sufficient and the 
claim will be valid, as against sub- 
sequent locators and claimants, 
without regard to the order in which 


MINES AND MINERALS 
In 


lands.*? 


[§ 156] f. Land Office Employees.** 
act of congress,** which prohibits the officers, clerks, 


{ eed 


[§§ 153-156 


rights or interest in the title to the claim,” unless 
there was an express prior agreement to that effect.’® 
If the agent and the principal afterward without 
any contract engage in working the claim upon joint 
expense, they become mining partners in the work 
of mining, but not in the title to the ground.” 

[§ 155] e. Infants.*° 
a mining claim,*! except that he cannot acquire coal 


A minor citizen may locate 


Under an 


and employees in the general land office from di- 


All the 


such necessary acts of location hap- 
pen or are performed. Likaits v. 
Johnson, 5 Alaska 63. (3) Where a 
valuable discovery of gold was made 
by an attorney in fact duly author- 
ized thereunto, and the claim was 
properly staked and marked on the 
ground, so that the boundaries could 
be readily traced, and the power of 
attorney was recorded in the proper 
recording office prior to recording the 
location notice or certificate, and 
within ninety days from discovery, 
plaintiff, a subsequent locator, was 
not misled or prejudiced by the fail- 
ure to record the power of attorney 


sooner. Woodman vy. Erikson, 5 
Alaska 93. 
74 U. S—vU. S. v. California 


Midway Oil Co., 259 Fed. 343 [aff 279 
Fed. 516]; Book v. Justice Min. Co., 
58 Fed. 106. 

Alaska.—Pearce v. Southerland, 3 


Alaska 303; McMahon v. Meehan, 2 
Alaska 278; Thompson y. Burk, 2 
Alaska 249. 


Ariz.—Rush v. French, 1 Ariz. 99, 
25 P 816. 

Cal.—Moore v. Hamerstag, 109 Cal. 
122, 41 P 805; Morton v. Solambo 
Copper Min. Co., 26 Cal, 527; Gore 
v. McBrayer, 18 Cal. 582. 

Wyo.—Whiting v. Straup, 17 Wyo. 
1, 95 P 849, 129 AmSR 1093. 

Alta.—Nicholson v. Mustard, 62 
DomLR 445, [1921] 3 WestWkly 890. 


75. Thompson v. Burk, 2 Alaska 
249: Mero w. Hall,.6 B.C. 423 

76. Hatch y. Leighton, 24 Ariz. 
800, 209 P 300. ' 

[a] Rule applied.—(1) The em- 


ployee of a lessee of unpatented min- 
ing property, although the lessee has 
agreed with the lessor to file for him 
all necessary notices, does not oc- 
cupy a fiduciary relation such as to 
prevent him enforcing his own 1loca- 
tion notice on the leased property 
adversely to the lessor, especially 
where the lessor relied exclusively on 
the lessee. Hatch vy. Leighton, 24 
Ariz, 300, 209 P 300. (2) The mere 
fact that the lessee’s employee filed 
on behalf of the lessor of unpatented 
mining property the notice required 
under Resolution of Congress Oct. 5, 
1917,, suspending that provision of 
U. S. Rev. St. § 2324, requiring an- 
nual work upon claims, does not 
show a fiduciary relationship in the 
employee such as to prevent him en- 
forcing adversely to the lessor his 
own location notice. on the leased 
property, although the lessee had 
agreed with the lessor to file for him 
all necessary notices. Hateh, oiv. 
Leighton, supra. 


eae McMahon v. Meehan, 2 Alaska 
[a] Thus, where the manager and 


superintendent of a mining corpora- 
tion while engaged in developing its 


rectly or indirectly purchasing or becoming inter- 
ested in the purchase of any of the public land, the 
location or acquisition of a mining claim by such an 
officer, clerk, or employee, is void.*? 
held that a government mineral surveyor is such an 
officer, clerk, or employee, and therefore is disquali- 
fied by that act from locating or acquiring a mining 
claim,8° and that such a location by him is void 
and not merely voidable.** 


It has been 


property locates other adjoining 
mines for it, but afterward claims an 
interest therein in the absence of a 
contract with the locator, his gra- 
tuitous location vests the title in the 
locator and he takes nothing thereby. 
Pearce v. Sutherland, 3 Alaska 303. 

73. Pearce v. Sutherland, supra; 
McMahon v. Meehan, 2 Alaska 278; 
Rush v. French, 1 Ariz. 99, 25 P- 816. 

[a] Agent for nonresident.—lIt is 
no fraud on the government or third 
persons for a prospector to locate a 
mine.in the name of a nonresident 
and receive a deed from him; and 
where the evidence shows that such 
location was made in good faith, it is 
error to Submit to the jury the ques- 
tion of fraudulent evasion of the law. 
Rush v. French, 1 Ariz. 99, 25 P 816. 
a McMahon v. Meehan, 2 Alaska 


Mining partnerships generally see 
infra  LV,:C. 

80. Acquisition of property by in- 
fant generally see Infants §§ 53-79. 

Privileges and disabilities of in- 
fants generally see Infants §§ 25-47. 

Slo’ Thompson: v. .Spray.i/ T2mCalk 
§28,.14 P 182. 


82. See infra § 317. 

83. As to entry of public lands 
ciel a see Public Lands [32 Cyc 

84. Act April 25, 1812 (2 St. at L. 


717 c 68) § 10, as amended by Act 
ree 4, 1836 (5 St. at L. 112 c 352) 


85. Waskey v. Hammer, 223 U. S. 
85, 32 SCt 187, 56 L. ed. 359 [aff 170 
Fed, 31, 95 CCA 305]. And see cases 
infra note 86. 

86. Waskey v. Hammer, 170 Fed. 
31, 95 CCA 305 {motion .to- recall 
mandate den 179 Fed. 273, 102 CCA 
629, and aff 223 U.S. 85, 32 SCt 187, 
56 L. ed. 859]; Montana Manganese 
Co. v. Ringeling, 65 Mont. 249, 211 
P 333; Lavagnino v.. Uhlig, 26 Utah 
1, 71 P 1046, 99 AmSR 808 [aff on 
another point 198 U. S. 448, 25 Sct 
716, 49 L. ed. 1119]. But see Hand 
v. Cook, 29 Nev. 518, 92 P 3 (holding 
a government mineral surveyor not 
disqualified by such statute from 
making a mineral location). 

87. Waskey v. Hammer, 223 U. S. 
85, 32 SCt 187, 56 L. ed. 359 [aff 170 
Fed. 31, 95 CCA 305]. 

[a] Claim perfected after appoint- 
ment.—Where a person, while com- 
petent to make a location, located an 
excessive area, and thereafter read- 
justed the boundaries so as to ex- 
clude the point of discovery, and, 
before making a new discovery with- 
in the readjusted lines, was ap- 
pointed a deputy surveyor, his 
claim, perfected by a new discovery 
after his appointment was. void. 
Waskey v. Hammer, 170 Fed. 31, 95 
CCA 305 [motion to recall mandaté 
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For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§§ 157-159] 


[§ 157] 3. Trespassers on Public Mineral Lands 
Generally*S—a. In General. Prior to the passage 
of the acts opening public mineral lands ‘to location 
and purchase by citizens, etc.,®° strictly speaking, 
all persons who occupied such lands for the purpose 
of mining were naked trespassers, at Jeast as against 
the United States.°° But as against third persons, 
the first oceupant of a claim was not regarded as a 
trespasser, and was entitled to the protection of the 
law as a person in the possession of a portion of 
the public domain, with the assumed assent of the 
owner.®? , 

Under the mining laws a’ locator who does not 
make and retain his location in compliance with the 
requirements of the statutes,°? may become a tres- 
passer, as against the government,®*? as where he 
enters on land, title to which cannot be acquired 
under the mining laws;°* and also as against an 
individual who can show a better right or title to 
the claim.®> But he will not be regarded as a willful 
trespasser, if he acts in good faith, under a claim 
of right, which is not without Peakonable founda- 
tion. 

[§ 158] b. Rights and Liabilities Arising Out of 
Trespass. A trespasser on public mineral lands may 
be compelled to account to the government, the true 
owner, for the value of minerals extracted from the 
land.®* If the entry was made in good faith, he is 
entitled to a deduction for the expenses of produc- 
tion,®* and to set off the value of permanent and use- 
ful improvements made by him,°® and to remove his 
machinery and tools.1 The government, however, is 
not required to pay for the improvements before 
regaining possession.? But even though the original 


den 179 Fed. 273, 102 CCA 629, and 
aff 223 U. S. 85, 32 SCt 187, 56 L. ed 


invalid location, 
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the allowance of 
interest is within the discretion of 
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entry was made in good faith, if the trespasser 
continues in possession after it is decreed that his 
entry was unlawful, he cannot, in accounting for 
mineral extracted after the date of the decree, set 
off losses ineurred prior to that date.? The govern- 
ment may also maintain a suit in equity to enjoin 
trespass on public lands by the extraction and re- 
moval of oil or other minerals therefrom,‘ or to 
restrain a company from continuing unlawfully to 
mine phosphate deposits in beds of navigable waters 
belonging to the state;® and on determining that the 
possession of defendant is without right, the court 
may retain jurisdiction to give full relief by a de- 
cree granting a permanent injunction and an ac- 
counting. But as to a person who merely bought 
the mineral from the trespasser in the usual course 
of business the government has a plain, adequate, 
and complete remedy at law by an action for con- 
version,’ and a court of equity is without juris- 
diction.§ 

Liability for royalties.» Where royalties have 
been paid by the trespasser to a third person, a 
joint tort-feasor, the latter is liable to the govern- 
ment for the full amount of the royalties received,’ 
without any deduction for expenses connected with 
the mining operations, since such’ person had in- 
curred no such expense.1!' The trespasser who paid 
the royalties is also jointly lable as joint tort- 
feasor for the full amount thereof,’? although they 
exceed the difference between the value of the min- 
eral produced and the expenses of producing it, for 
which he may be entitled to credit.1? But there 
can be only one recovery for such royalties.'* 

[§ 159] 4. Requisites and Validity of Location 


Co., 232 Fed: 619. 
Right to compensation for improve- 


359]. 

83. Trespassers generally 
Trespass [38 Cye 985]. 

Trespassers on private mineral 
lands see infra §§ 450-470. 

89. See supra §§ 125, 144. 
Chapman v. Toy Long, 
Cas. No. 2,610, 4 Sawy. 28, 1 
MinR 497. 

91. Chapman v. Toy Long, supra; 
Merced Min. Co. v. Fremont, 7 Cal. 
317, 68 AmD 262. 


see 


5 FB. 


92. Requisites and validity of lo- 
carson proceedings see infra §§ 159- 
32. 

93. U.S. v. Norvell, 298 Fed. 281. 

94. Chanslor-Canfield Midway Oil 
Co. v. U. S., 266 Fed. 145 [mod 266 
Fed. 142, and motion to remand 


granted 254 U. S. 664 mem, 41 SCt 
148 mem, 65 L. ed. 464 mem]. 

[a] Rule applied.—U. S. Rev. St. 
§ 2332, providing that possession and 
working of mining claims by the 
owners or their grantors for a 
period equal to the time prescribed 
by the statute of limitations for 
mining claims of the state shall be 
sufficient to establish the right to a 
patent, has no application to the 
ease of a trespasser on public lana, 
title to which cannot be acquired 
under the mining laws. Chanslor- 
Canfield Midway Oil Co. v. U. S.,, 266 
Fed. 145 [mod 266 Fed. 142, and mo- 
tion to remand granted 254 U. S. 
664 mem, 41 SCt 148 mem, 65 L. ed. 
464 mem]. 

95. See infra § 163. 

Conflicting locations generally see 
infra §§ 233, 234. 

96. U.S. v. McCutchen, 238 Fed. 


575. 

97. Mason v. U. S., 260 U. S. 545, 
43 SCt 200, 67 L. ed. 396 [mod 273 
Fed. 135]; U. S. v. Norvell, 298 Fed. 
281; U. S. v. Midway Northern Oil 
Co., 2382 Fed. 619. 

[al Interest.—Where, in a suit for 
accounting, the United States re- 
covers the value of oil wrongfully 
extracted from public lands under an 


Morr | 


the court, in the absence of statute; 
but where, under the state statute, a 
recovery for conversion includes in- 
terest from the date of conversion, 
interest should be from that date. 
Chanslor-Canfield Midway Oil Co. v. 
U. S., 266 Fed. 145 [mod 266 Fed. 
142, and motion to remand granted 
254 U. S. 664 mem, 41 SCt 148 mem, 
65 L. ed. 464 mem]. 

98. Mason v. U. S., 260 U. S. 545, 
43 SCt 200, 67 L. ed. 396’ [mod 273 
Fed. 135, and rev 273 Fed. 142]; 
U. S. v. Midway Northern Oil Co., 
232 Fed. 619. 

{a] MIlustrations.—(1) A mining 
location of public lands withdrawn 
from entry or settlement by execu- 
tive order, made under advice of 
counsel that the order was void, or 
at least did not affect such location, 
concerning which there existed doubt 
among the profession until such au- 
thority was upheld by the supreme 
court by a divided court, was in 
moral good faith, so_that, under La. 
Civ. Code art 501, the locators were 
entitled to credit for the expense of 
drilling the wells and producing the 
oil in suits to recover from them 
the value of the oil removed from 
the lands. Mason v. U. S., 260 U.S. 
545, 48 SCt 200, 67 L. ed. 396 [mod 
273 Hed. 135, ‘and’rev 273, Hed; 142] 
(2) Where the land in controversy 
had been for many years treated by 
government ‘officials as having been 
conveyed by patent to defendants’ 
predecessor in title, and defendants 
were in possession of the land and 
extracted the oil therefrom in good 
faith, they were innocent trespassers 
and entitled to credit for the cost 
of drilling and operating the wells 
on the land in an accounting for the 
value of the oil produced therefrom. 
Jeems Bayou Fishing, etc., Club v. 
U. S., 260° U. S. 561,- 43° SCt 205, 67 
L. ed. 402 [aff 274 Fed. 18]. 

Doductions in trespasses generally 
see Trespass [38 Cyc 1139 et seq]. 

99. U. S. v. Midway Northern Oil 


ments generally see Improvements 


§§ 14- ae 

uf, SV enw ey) Northern Oil 
Co., 232 Fed. 61 

2. S.ve Midway Northern Oil 
Co, SHS 

Payment for improvements as con- 
dition to recovery of property gener- 
ally see Improvements § 18 et seq. 

8. U.S. v. Norvell, 298 Fed. 281, 

4. U.S. v. Honolulu Cons. Oil Co., 
249 Fed. 167; U. S. v. Brookshire Oil 
Co., 242 Fed. 718; U. S. v. Midway 
Northern Oil Co.,, 232 Fed. 619; El 
Dora Oil Co. v. U. S., 229 Fed. 946, 
144 CCA 228. 

[a] Digging lead ore from_ the 
lead mines upon the public lands of 
the United States is such a waste as 
entitles the United States to a eat 
of injunction to restrain it. U. S. 
Gear, 3 How. (U. S:). 120, 11 L: on 
523, 838. 

Injunctions generally see Injunc- 
tions? 32/C ep 1: 

Restraining®. trespasses on private 
ee property see infra §§ 505- 

5. Coosaw Min. Co. v. South Caro- 
lina, 144 U. S. 550, 12 SCt 689, 36 
L. ed. 537. 

Trespass on submerged lands and 
actions therefor generally see Navi- 
gable Waters [29 Cyc 364]. 

Co fe Serve pecan Northern Oil 
Co., 232 Fed. 619 
ae tisk Nis Midway Northern Oil 
Co., supra. 

8. U. S. v. Midway Northern Oil 
Co.. supra. 

9. Rents and royalties under gov- 
ernment leases and licenses see infra 
§ 409 et Seq. 


10. Mason v. U. S., 260 U. S. 545, 
43 SCt 200, 67 L. ed. 396 [mod 273 
Fed. 135,.and rev 273 Fed. 142). 

11. Mason v. U. S., supra. 

1a Mason-v.. Ui Sit suprar 

18. Mason v. U. S., supra. 

14. Mason v. U. S., supra. 

[a] Thus, where oil was taken 
from public lands under circum- 
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Proceedings!*"—a. In General—(1) General State- 
ments. Title to mineral land can be acquired only 
by proceedings under the Mineral Act,'® and in 
order to constitute a valid location of a mining 
claim, it is essential that the locator comply with 
all the conditions and proceedings relating thereto 
prescribed by the federal mining laws ae by the 
statutes of the state or territory in which the loca- 
tion is made, if not inconsistent with the federal 
statutes,!8 and by local miners’ rules and regula- 
tions, if any exist, so far as they are applicable 
and not inconsistent with the laws of the United 
States or of the local state or territory.1® In deter- 
mining whether the prescribed requisites have been 
complied with, it is the well-settled policy of the 
courts to construe the mining laws liberally in the 
interest of the miner.?° 

What law governs.”? The validity of a location 
and right to a mining claim primarily must be deter- 
mined “by the rules of law concerning mining claims 
under the federal laws;”? if the location is invalid 
under that law it is also invalid under a loeal! stat- 
ute,?3 and on the other hand if it is valid under the 
federal laws, it is a valid location, although it is in- 
valid under the local laws.?* Locations, however, 
made prior to the passage of the mining laws, are 
governed by the local rules in foree at the time of 
the location.”® 

Rules of the land department relating to contests 
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[§§ 159-160 


arising out of entries of land initiated in a local 
land office have no application to mining claims.*¢ 

[§ 160] (2) Statement of Requisites. It is appar- 
ent from the provisions of the mineral statutes*? 
that the following requisites must concur in the loca- 
tion of a vein or lode mining claim: (1) That the 
location must be made by a citizen of the United 
States or one who has declared his intention to 
become such.28 (2) The discovery of a valuable 
vein or lode, containing one or more of the minerals 
mentioned in U. S. Rey. St. § 2320, must be made 
within the claim sought to be located.?® (3) Such 
discovery must be upon the unappropriated lands 
of the United States.2° (4) The vein or lode dis- 
covered must be in place.3t (5) The claim must not 
exceed fifteen hundred feet in length along the vein 
or lode and six hundred feet in width, three hun- 
dred feet on each side of the vein or lode.*? (6) 
The location must be distinctly marked on the 
ground so that its boundaries can be readily 
traced.?* (7) If a record of the location is required 
by the local rules or customs of miners in the dis- 
trict or by the laws of the state or territory in which 
it is made, such record must be made in accordance 
therewith, and it must contain the name or names 
of the locator or locators, the date of the location 
and such a description of the claim or claims lo- 
cated by reference to some natural object or perma- 


stances entitling defendants to credit 
for the expense of extracting it, and 
the net value exceeded the amount 
of the royalties paid, a judgment 
holding the producers liable for the 
net value of the oil produced, and the 
producers and receiver of the royal- 
ties liable in solido for the royalties 
in addition thereto, was erroneous, as 
entitling the government to recover 
the amount of the royalties twice. 
Mason v. U. S., 260 U. S. 545, 43 SCt 
ae ed. 396 [mod 273 Fed. 
1 


15. Entry proceedings coal 
lands see infra § 323 

“Location” defined in general see 
supra § 42. 

16. Davis v. Weibbold, 139 U. S. 
507, 11 SCt 628, 35 L. ed. 238; Deffe- 
back v. Hawke, 115 U. S. 392, 6 SCt 
95, 29 L. ed. 423. 

7a. Se Vv. Lron jsilvers: Min» ‘Co;; 
128 U.S.) 673,.9 (SCt 195; 32, Lened, 
571; St. Louis Smelting, etc., Co. v. 
Kemp, 104 U. S. 636, 26 L. ed. 875; 
Lockhard v. Asher Lumber Co., 123 
Fed. 480, 493 [rev on other grounds 
281 Fed. 689, 65 CCA 517]; Double 
Hagle Min. Co. v. Hubbard, 42 Cal. A. 
39, 183 P 282; Ringling v. Mahurin, 
59 Mont. 38, 197 P 829; Ferris v. 
McNally, 45 Mont. 20, 121 P 889; 
Street v. Delta Min. Co., 42 Mont. 371, 
112 P 701; Spokane Portland Cement 
we v. Larson, 71 Wash. 301, 128 P 
641. 

History and development of con- 
gressional iegislation see supra §§ 
122, 123. 

Particular requisites see 
162 et seq. 


on 


infra § 


18. U. S.—U. S. v. Sherman, 288 
Fed. 497. 

Colo.— Saxton ws Perry. 47) .Colo. 
DGe snl iene O lls 

Mont.—Thompson v. Barton Gulch 
Mina Co; 05 @NLont. 190/207 gPo 108); 


Ringling v. Mahurin, 59 Mont. 38, 197 
P 829; Ferris v. McNally, 45 Mont. 
20, 1215 P 889s Streetay. Delta Min. 
Co., 42 Mont, 371, 112 P 701. 

Or.—Wright v. Lyons, 45 Or. 167, 
TET Be Sony 

Wash.—Spokane Portland Cement 
ye] v. Larson, 71 Wash. 301, 128 P 

And see statutory provisions. 

[a] States may pass regulatory 
statutes specifying with more ex- 


ing claim, 


nent monument as will identify the claim.3* (8) 
actness the acts to be done by a]176 P 261, 178 P 625. 
locator in making location of a min- 23. Nelson v. Smith, supra. 
and when those statutes 24. Big Three Min., etc., Co 
are not in conflict with congressional] Hamilton, 157 Cal. 130, 107 P 301, 


legislation, but are aids to carrying 
out congressional purpose, they are 
valid, and must be complied with. 
U. S. v. Sherman, 288 Fed. 497. 

[b] ‘Authority of state (1) to add 
to the general location requirements 
of the federal statutes with reference 
to the location of mining claims, 
when such provisions do not conflict 
with federal laws is granted by infer- 
ence by U. S. Rev. St. §§ 2322, 2324. 
Saxton v. Perry, 47 Colo. 263, 107 P 
2815 (2) +Power! of ‘state. ito- make 
such regulations generally see supra 


§ 124. 

19. Dutch Flat Water Co. vy. 
Mooney, 12 Cal. 534; Double Eagle 
Cal, [As 39, 


Min, £Covaivs Hubbard, 42 


183 P 282; Consolidated Republican 
Mountain Min. Co. v. Lebanon Min. 
Co:,,. 9° Colo: 343; 12) P2125 Golden 
Fleece Gold, etc., Min. Co. v. Cable 
ee nie Gold, ete., Min. Co., 12 Nev. 

{a] Mining rules not essential.— 


It is not essential that mining dis- 
tricts be organized or rules adopted 
in order that mining claims may be 
held and government titles acquired; 
a compliance with the federal mining 
laws is. sufficient. Golden Fleece 
Gold, ete., Min. Co. v. Cable Cons. 
Gold, ete., Min. Co., 12 Nev. 312. 

[b] TGocal regulations made after 
the location need not be conformed 
to. Table Mountain Tunnel Co. v. 
Sas a 20 ee Calleit BOO nes cee ch. 


History and development of min- 
ers’ rules and regulations see supra 
§§ 120, 121. 

20. U. S..v., Iron, Silver “Min, Co., 
1285 W.. 28.26.0850) Obes O) ea eds 
o71; San Francisco, Chemical Co. v. 
Duffield, 201 Fed. 830, 120 CCA 160; 
Blue Bird Min. Co. v. Largey, 49 Fed. 
289; Hureka Cons. Min. Co. v. Rich- 
mond Min. Co., 8 F. Cas. No. 4,548, 
4 Sawy. 302, 9 MorrMinR 578 [aff 103 
LOSS ee) 26 L. ed. 557]; Jim Butler 
Tonopah Min. Co. v. West End Cons. 
Min...Co., 39 Nev. 375, 158 P 876, 1 
ALR 405, 

21. History and development of 
mining laws see supra §§ 119-124. 

22. Nelson v.. Smith, 42 Nev. 302, 


L3G -.AmSR. M18: See Dwinnell v. 
Dyer, 145 Cal, 12, 78 P 247, 7 LRANS 
763 (a location, valid under the laws 
of the United States, but not under 
a State statute, is left a valid loca- 
Wey. by the repeal of the state stat- 
ute 

[a] Thus a mining location made 
while the law of 1897 (St. [1897] 
p 214 ec 159) was in force, but invalid 
for noncompliance with the _ provi- 
Sions of that law, is still a valid lo- 
cation, providing the provisions of 
the mining laws of the United States 
have been complied with, and there 
are no intervening rights before the 
repeal of the state law, and the claim 
has been occupied, held, and worked 
up to the time of and after such 
repeal. Big Three Min., etce., Co. v. 
Hamilton, 157 Cal’ 130; 107% P 3015 
137 AmSR 118. 

25. Glacier Mountain Silver Min. 
Co: yWallis, 127 Us Ss ails 84 SGE 
1214, 32 L. ed. 172; Jupiter Min. Co. 
v. Bodie Cons. Min. Co., 11 Fed. 666, 
7 Sawy. 96; Gropper v. King, 4 Mont, 
SOs elo arti. 

[a] A location made prior to 1872, 
valid under local rules not in con- 
flict with United States laws then in 
force, is valid against subsequent 
locators. Gropper v. King, 4 Mont. 
ROA PH eS). 

26. Double Eagle Min. Co. v. Hub- 
bard, 42 Cal. A. 39, 183 P 282, 

[a] The reason for the rule is 
“that mining locations are not ini- 
tiated in any local land office of the 
government, but take their origin 
under authority of the United States 


Statutes.” Double Eagle Min. Co. v. 
pupO ae, 42) Cal. -As 39), 42,5 1 Soe 
rie UsiS. Revs St ss 73nOre Zan. 
28. See supra § 144. 
29. See infra §§ 174, 175. 


30. See infra §§ 169, 182. 
Lands open to location see supra 
§§ 125-148. 


cer “In place’ defined see supra 
32. See infra § 186. 


83. See infra §§ 204-215. 
384. See infra §§ 216-232. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


— 


§§ 160-163] 


In some states notices of the location must be posted 
on the ground.*® Of these elements the chief sources 
of title to a mining claim are discovery and ap- 
propriation ;°° and appropriation is accomplished by 
the posting of notice, when required, at or near the 
point where the ledge is exposed, followed by the 
recording of notice and the marking of boundaries.°? 
Development by working is only a condition of con- 
tinued ownership until a patent is obtained.*8 
Placer claim.*® Except that it relates to mineral 
deposits not in place, the requisites for the location 
of a placer claim are generally the same as those 
for a vein or lode claim.*? Thus to constitute a valid 
location of a placer mine (1) the location must be 
made by a eitizen or one who has declared his in- 
tention to become such.*t (2) There must be. an 
actual discovery of gold or other mineral within the 
limits of the claim located.*? (3) The location must 
be upon unappropriated lands.*#* (4) The claim 
must generally not exceed twenty acres.t* (5) There 
must be an actual marking of the boundaries of 
the claim.*® (6) In some states and territories there 
must be notice of the location which must be re- 
‘corded.*6 
Mill site. Although the statute providing for mill 
sites*? points out no method of location thereof, it 
“may be assumed that the same formalities so far as 
applicable should be observed as in the case of lode 
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claim locations.*8 

[§ 161] (3) Order of Performing Acts. Except in 
so far as one step in the proceedings is dependent 
upon another,*® the order in which the several requi- 
site acts are performed is immaterial, provided they 
are all performed before the rights of others nave 
intervened.®? Thus, although discovery ordinarily 
should be made before other acts of location, if 
no rights intervene, it is immaterial that it is made 
afterward.5? 

[§ 162] (4) Possession Generally—(a) In Gen- 
eral. One of the requisites of a valid location is 
the actual taking possession of the mining claim,°? 
and as a mining location to be valid must be good 
when made,** the legal right to exclusive possession 
of a mining claim, except for certain limited pur- 
poses,®* can come only from a valid location.®® 

Presumption. In the absence of evidence to the 
contrary, a party in possession of a mining claim 
will be presumed to be rightfully in possession 
thereof.5° 

[§ 163] (b) Possession without Location—aa. In 
General. The right to make a location cannot be 
based upon a trespass,°7 and therefore mere occu- 
paney of a mining claim, without other acts of loca- 
tion, does not constitute a valid location thereof 
as against the government,°® or as against one who 
peaceably enters and prospects and makes a valid 


35. See infra §§ 195-203. 

36. Donnelly v. U. S., 
248, 33 SCt 449, 57 L. ed. 820, AnnCas 
19138 710; Erhardt v. Boaro, 133 
Use Se nb2'7- "535, 5 SCt 560, 28 L. ed. 
LiL: T. S, v. Midway Northern Oil 
CO., 932 Fed. 619; McLemore v. Ex- 
press Oil Co., 158 Cal. 559, 112 P 59, 
139 AmSR 147; Garibaldi v. Grillo, 
17 Cal. A. 540, 120 P 425; McCleary 
v. Broaddus, 14 Cal. A. 60, 111 P 125. 

“In all legislation, whether of Con- 
gress or of the State or Territory, 
and by all mining regulations and 
rules, discovery and appropriation 
are recognized as the sources of title 
to mining claims, and development, 
by working, as the condition of con- 
tinued ownership, until a patent is 
obtained.” Ehrhardt v. Boaro, supra. 

37. McCleary v. Broaddus, 14 Cal. 
A. 60, 111 P 125. 

Marking boundaries generally see 
infra §§ 204-215. 


Posting notices generally see infra 
§§ 195- 203. 
$8. Erhardt v. Boaro, 113 U. S. 


527, 5 SCt 560; 28 L.: ed, 1113; Mc- 
Cleary Vv. Broaddus, Cal AT 60, ule yal 
P 125: 

Labor and improvements as condi- 
tion of continuance of rights gener- 
ally see infra §§ 264-290. 

39. “Placer claim” defined see su- 
pra § 66. 

40. Garibaldi v. Grillo, 17 Cal. A. 
540, 120 P 425. 

fal The statute provides that: 
“Claims usually called ‘placers,’ in- 
cluding all forms of deposit, except- 
ing veins of quartz, or other rock in 
place, shall be subject to entry and 
patent under this act, under like 
circumstances and conditions, and 
upon similar proceedings, as are pro- 
vided for vein or lode claims: Pro- 
vided, That, where the lands have 
been previously surveyed by the 
United States, the entry in its. ex- 


terior limits shall conform to the 
legal subdivisions of the public 
lands.” Act July 9, te (16 U. S. 


St. at L. 217 @ 235). § 1 

41. See supra § east 

42. See infra § 176. 

43. See infra § 170. 

Lands open to location generally 
see supra §§ 125-143. 

44. See infra § 187. 
See infra § 213. 
See infra §§ 195, 21 
Act’ May 10, igi” ‘(17 Cloves 
L. 96 ¢ 152) § 1 


228 U. S. lieve 


48. Kershner v. Trinidad Mill, 

Coy 27.N. IME 326;,) 201 P1055. 
Cross references: 

Ground for mill site see infra § 172. 

Marking houndaries of mill site see 
infra § 215. 

Size of claim for mill site see infra 


§ 189. 

49." Creede; -etc., “Min.; ete:, Cox v. 
Uinta Tunnel Min., etc., Co., 196 U.S. 
337, 25 SCt 66, 49 L. ed. 501. 

90,, Creede, etc., Min.» ete., Co. y. 
Uinta Tunnel Min., ete., Co., supra; 


Perigo v. Erwin, 85 Fed. 904 [aff 93 
Hed? 608; 35) CCA (482); Likaits''v. 
Johnson, 5 Alaska 63; Debney v. Iles, 
3 Alaska 438; Charlton v. Kelly, 2 


Alaska 532; Bulette v. Dodge, 2 
Alaska 427; Redden v. Harlan, 2 
Alaska 402; Thompson y. Burk, 2 
Alaska 249; Heman vy. Griffith, 1 
Alaska 264; McCleary v. Broaddus, 
14 Cal. A. 60, 111 P 125; Brockbank 
v. Albion Min. Co., 29 Utah 367, 81 
P 863. 

51. See infra § 181. 

52. Donnelly v. U. S:, 228 UW. S. 


243, 33 SCt 449, 57 L. ed. 820, AnnCas 
1913E 710. 


53. Lockhart vy. Farrell, 31 Utah 
155, 86 P 1077 [rev on other grounds 
210 U.S. 142, 28 SCt 681, 52. L. ed. 
994]; Phillips v. Brill, 17 Wyo. 26, 
95 e856. 

54 See infra § 164. 

55. U. S.—Belk v. Meagher, 104 


U. S. 279, 26 L. ed. 735 [aff 3 Mont. 
65]; U. S. v.. Sherman, 288 Fed. 497; 
Hanson v, Craig, 170 Fed. 62, 95 CCA 
338; Bevis v. Markland, 130 Fed. 226. 

Colo.—Saxton v. Perry, 47 Colo. 
263, 107 P 281. 

Mont.—Ferris VE McNally, 45 
Mont; 20, 121 P 889, 892 [cit Cyc]; 
Street v. Delta Min. Co., 42 Mont. 
371, 112 P 701; Hamilton v. Huson, 
21 Mont. 9, 53 Pp 101; Russell v. Hoyt, 
4 Mont. 412, 2 P 25; Belk v. Meagher, 
3 Mont. 65 [aff 104 U. S. 279, 26 L. 
ed, 735]. 

Nev.—Nelson v. Smith, 42 Nev. 302, 
176 PP 261,178 P 625: 

Wyo.—Whiting v. Straup, 17 Wyo. 
1, 95 P 849, 129 AmSR 10938. 

Can.—Hartley v. Matson, 32 Can. 
S. C. 644. 

See generally infra § 235. 

{a] Mlustration.—Where locators 
of a placer mine are at most in 
constructive possession only, their 
location must be valid, to be effectual 
against one who seeks to relocate the 
ground. Saxton vy. Perry, 47 Colo. 


263, 107° P 281. 
56. U. S.—Campbell v. Rankin, 99 
U., S. 261,,15 L. ed. 435; Harris v. 
Equator Min., ete., Co., 8 Fed. 863, 3 
McCrary 14. 
Cal.—Merced Min. Co. v. Fremont, 


7 Cal. 317, 68 AmD 262. 
Colo.—Sears v. Taylor, 4 Colo. 38; 
Milsap v. Stone, 2 Colo. 137. 


4 Mont. 
Smith, 


Mont.—Gropper v. King, 
367, I P -755;) Robertson ‘v. 
1 Mont. 410. 

Nev.—Golden Fleece 


Gold, ete, 


Min. Co. v. Cable Cons. Gold, etc., 
Min. Co., 12 Nev. 312. 
57. U. S.—Clipper Min. Co. v. Eli 


Min., etce., Co., 194 U.S. 220, 24 SCt 
632, 48 L. ed. 944; Belk v. Meagher, 
104_U. S. 279, 26 L. ed. 735; Cosmos: 
Exploration Co. v. Gray Eagle Oil 
Co.,’ 112 -Bed-24, 50NCCATIS 6h ERA 
230 [aff 190 U. S. 301, 23 SCt 692, 24 
SCt 860, 47 L. ed. 1064]; Thallmann. 
v. Thomas, 111 Fed. 277, 49 CCA ie 
Cosmos Exploration Conan 

Eagle Oil Co., 104 Fed. 20 [aff 112 
Fed. 4, 50 CCA 79, 61 LRA 230 (aff 
LIOP UL ES: 80d, 23 Sct 692, 47 L. ed. 
1064)]; Nevada Sierra Oil Co. v. 
Home Oil Co., 98 Fed. 673. 

Cal.—Miller v. Chrisman, 140 Cal. 
440, 73 P 1083, 74 P 444, 98 AmSR 63. 

Colo.—Cleary v. Skiffich, 28 Colo. 
362, 65 P 59, 89 AmSR 207. 

Mont.—Traphagen vy. _ Kirk, 30 
Mont. 562,.77 P 58. 

WwW yo.— Sparks v. Mount, 29 Wyo. I, 
207 b 1099; Philips v. Brill, ale/ Wyo. 
26, 95° P 856; Whiting v. Straup, 17 
Wyo. 1, 95 P 849, 129 “AmSR 1093. 

[a] Who not a trespasser.—W here 
the owners of a mining claim got 
permission of H, the owner of an 
adjoining claim, to continue across 
their claim a tunnel made by H on 
his claim, and they extended it be- 
yond the line of their claim, and 
discovered a lode, they were not 
precluded from locating the latter, 
as against the assignee of H, on the 
ground that they were trespassers, 
although such discovery and location 
were not contemplated by their li- 


cense. Hall v. Kearney, 18 Colo. 505, 
SoELeue toe 

Trespass generally see supra §§ 
157, 158. 

58. U. S.—Belk v. Meagher, 104 
U.S. 279, 26 L. ed. 735. 

Cal.—New England, ete., Oil Co. v. 


Congdon, 152 Cal. Pritts 92 P 180. 
Mont.—Hickey v. AY aconda Copper 
Min. Co., 33 Mont. 46, 81 P 806; Pur- 
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loeation.®® 


proved land.* 


tion.®* 


[§ 164] bb. Right to Possession to Explore or 
Owing to the necessity of a 
discovery upon which to base the location of a min- 
ing claim,®* and the policy of the law to avoid 


Complete Location. 


dum v. Laddin, 283 Mont. 387, 59 P 
153; Garfield Min., etce., Co. v. Ham- 
mer, 6 Mont. 53, 8 P 153 [aff 130 
WS. POLY SK One 548, 32 L. ed. 964]; 
paLvee Bow Min., ete., Co. v. Clark, 

5 Mont. 378, 5 P 570. 

Or— Wright v. Lyons, 45 Or. 167, 
hf ae 

Wash. Knutson v. Fredlund, 56 
Wash. 634, 106 P 200. 

59. U. §.—Cole v. Ralph, 252; U. 8S. 
286. 40 SCt 321, 64 L. ed. 567; Belk 
v. Meagher, 104 U. S. 279, 26 L. ed. 
735; San Francisco Chemical Co. v. 
Duffield, 201 Fed. 830, 120 CCA 160; 
Malone v.-Jackson, 137 Fed. 878, 10 
CCA ,216; Cosmos ®xploration Co. v. 
Gray’ Bagle Oil Co., 112 Fed. 4, 50 
CCA 79, 61 LRA 230 {aff 190 v. Ss. 
301, 23 Sct 692, 24 SCt 860, 47 L. ed. 
1064]; Thallmann Vv. Thomas, Aid. 
Bed, 27%, -49( CCA 31%; Crossman v. 
Pendery, 8 Fed. 693, 2 McCrary 139; 
Chapman v. Toy Long, 5 F. Cas, No. 
2,610, 4 Sawy. 28, 1 MorrMinR 497. 

‘Alaska.—Charlton v. Kelly, 2 
Alaska 532. 

Ariz.—Zeiger v. Dowdy 13) Ariz: 
331, 114 P 565; Veronda v. ‘Dowdy, 13 
Ariz. 265, 108 ’P 482. 

Ark.—Ware v. White, 81 Ark. 220, 
108 SW 831. 

Cal.—Burns v. Clark, 133 Cal, 634, 
66 P 12, 85 AmSR 233; Garthe v. 
Hart, 7138" Calsr541; Wb. P 93: Horswell 
ve Ruiz,; 67) Cal. 111; 7 P1975 Moren- 
haut v. Wilson, 52 Cal. 263. 

Colo.—Seymour v. Fisher, 16 Colo. 
188, 27 P 240; Craig v. Thompson, 10 
Colo. 517, 16 P 24; Sweet v. Webber, 
7 Colo. 443, 4 P 752. But see Weese 
v. Barker, 7 Colo. 178, 2 P 919 (hold- 
ing that mere possession of a mining 
claim, whether based on a valid loca- 
tion or not so based, will prevent a 


valid location thereof by other 
parties). 
Mont.—Ferris V. MeNally, 45 


Mont.) 20,.121 P 889, 892 [cit Cyc]; 
Garfield Min., etc., Co. v. Hammer, 
Go Mont. bo. Silos wate, L30n Uses. 
291, 9 SCt 548, 32 L. ed. 964]; Hop- 
kins v. Noyes, "4 Mont. 550, 2 P 280 

Nev.—Nelson v. Smith, 42, Nev. 302, 
176 P 261, 1178 P 625; Gleeson v. Mar- 
tin White Min. Cor, 13 Nev. 442. 

Okl.—Bay v. Oklahoma Southern 
Gas, ‘etc., Min. Co., 13 Okl. 425, 73 P 
936. 

Or.—Wright v. Lyons, 45 Or, 167, 
Cth oded Coe! 

Utah.—Copper Globe Min. Co. v. 
Allman, 23 Utah 410, 64 P 1019; 
McCormick v. Varnes, 2 Utah 355. 

Wyo.—Whiting v. Straup, 17 Wyo. 
1, 23, 95 P 849, 129 AmSR 1093. | 

«, Can—Collom v. Manley, 32 Can. 

. C. 371 [allowing app 8 B. C. 153]. 

Sal Thus “if his occupancy be re- 
laxed, or be merely incidental to 
something other than aé_ diligent 
search for mineral, and another en- 
ters peaceably, and not fraudulently 
or clandestinely, and makes a min- 
eral discovery and location, the lo- 
cation so made is valid and must be 
respected accordingly. Cole’ v. 
Ralph, 252 U. S. 286, 395, 40 SCt 321, 


Such oceupaney, however, is valid as 
against a mere intruder;®° and possession and im- 
provement raise a prima facie presumption that the 
possession is rightful, and prevent the land being 
subject to an original location as wild and unim- 
The rights of a mere possessor, 12 
made in good faith for the purpose of making a 
location, are those of a mere licensee or tenant at 
will of the government,®? and until a valid entry is 
made by another, only the government can complain 
of his oceupaney;** and if the oecupaney is con- 
tinued in good faith, it may result in a valid loca- 
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vacant land, 


7 ee a he 


“1§§ 163-164 


breaches of the peace through conflicts between 
rival prospectors,°* and since, as a practical mat- 
ter, exploration must precede the discovery of min- 
er als, and some occupation of the land ordinarily 
is necessary for adequate and systematic explora- 
' tion,®’ it is a well settled rule that, where one enters 
peaceably and in good faith to make a location upon 
he is entitled to the exclusive pos- 
session of the land sought to be loeated for such 
time as may be allowed by the customs or rules of 
miners, or the statutes of the state or territory, to 
explore for minerals and complete his location ;°* 


or in the absence of any such statute, local cus- 


825, 64 L. ed. 567. 

{[b] Occupancy.—Title to mineral 
lands cannot be acquired by occu- 
panecy unless the occupancy is for 
the purpose of mining. Burrs v. 
ee 133 Cal. 634, 66 P 12, 85 AmSR 

[c] As against homestead entry. 
—A person qualified to make a min- 
ing location and who has made a 
prior mining location in good faith 
has the exclusive right of possession 
as against a homestead entryman; 
but a contestant for a mining claim 
or location is not entitled to either 
joint or adverse possession as 
against the homestead entryman. 
Bay v. Oklahoma Southern Gas, etc., 
Min. Co., 13° Okli 425, 73 P 936. 

60. U. S.—Cole v. Ralph, 252 U. 
S. 286, 40 SCt 321, 325, 64 L. ed. 567; 
Rooney v. Barnette, 200 Fed. 700, 119 
CCA 116; Bevis v. Markland, 130 Fed. 
Bae Meydenbauer Vv. Stevens, 78 Fed. 


Ari'z.—Foster v. Black, 20 Ariz. 64, 


176 P 845; Molina vy. Luce, 9 Ariz. 
29, (6 )P. Sete Rush v. French, 1 Ariz. 
99,25 P86: 

Cal.—New England, etc., Oil Co. v 
Congdon, 152 Cal. 511, 92 P 180; 
Garthe 'v. Hart, 73 Cal. S418 bye: 
93; Enelish v. Johnson, AT Cals 10%, 
76 AmD 574. 

Colo.—Lebanon Min. Co. v. Con- 
solidated Republican Min. Co., 6 


Colo. 371. 
Mont.—Ferris v. McNally, 
20, 121, P 889, 892. [eit Cyc]. 
Nev.—Rose v. Richmond Min. 
17. Nev. 25, 127 P 1105 
Utah.— Wilson v. Triumph Cons. 
Min. Co., 19 Utah 66, 56. P 300; 75 
AmSR 718. 


Wyo.—Sparks v. Mount, 29 Wyo. 


45 Mont, 
Ca, 


1, 207 P 1099; Phillips ver Brill, 7 
Wiyo. 1 826,895) MP V8 56% Whiting Vv. 
Straup, 17 Wyo. 1, 95 P 849, 129 
AmSR 1098. 

Ont.—Re Smith, 19 Ont. L. 577, 14 
OntWR 881. 


[a] An'entry in bad faith on min- 
eral lands not covered by a _ valid, 
subsisting location, but in the pos- 


session of another, would confer no 
rights upon the entrant. Little 
Sespe Cons. Oil Co. v. Bacigalupi, 


167 Cal, 881, 189 P 802: 

[b] One ‘who takes granite from 
the public lands becomes the exclu- 
sive owner thereof, although he ac- 
quires no right to the land from 


which it was taken. Sullivan vy. 
Schultz, 22 Mont. 541. 57. P 279. 

61. Ware v. White, 81 Ark. 220, 
108 SW 8381. 

62. Cole v. Ralph, 252 U. S. 286, 40 
SCt 321, 325,64 i. ed. 567; Union Oil 


Con V5 Smith, 249 U. S. 337, 39 SCt 
308, 68 L. ed. 635 {aff 166 Cal, 217, 
135 P 966]; Zeiger vy. Dowdy, 13 Ariz. 
331, 114 P 565. 

63. Zeiger Vv. owdy 


supra; 
O’Brien y. 
337. 


“La Rose he “Ig OntWN 


[a] In Montana Rev. Codes §§ 
2283-2296, directing courts to disre- 
gard defects or irregularities in the 


tom, or rule, he has the right to exclusive posses- 
sion for at least a reasonable time for such pur- 
pose;®® and so long as he continues to occupy the 
land to the exclusion of others and diligently and 


posted and recorded notice of loca- 
tion and failure to do any of the 
other acts made necessary to com- 
plete a location, when it appears that 
such acts have in fact been done 
before a location of the same ground 
has been made by another, do not 
dispense with the necessity of per- 
forming the acts required to per- 
fect the location, but merely declare 
that the period of time prescribed 
within which an act may be per- 
formed shall not be deemed manda- 


tory if it is performed before the 
rights of third parties have inter- 
vened. Ringling v. Mahurin, 59 


Mont. 38, 197 P ae 

64. See infra § 165 

65. See infra §§ rye 176. 

66. Whiting v. Straup, 17 Wyo. 1, 
23, 95 P 849, 129 AmSR 1093 

67. Union Oil Co. v. Smith, 249 
oe 337, 39 SCt 308, 310, 63 L.. ed. 

68. Erhardt v. Boaro, 113 U. S. 
527, 5 SCt.560, 28 lL. ed, 1113; EHr- 
hardt v. Boaro, 8 Fed. 692, 2 Me- 
Crary 141; Bulette v. Dodge, 2 
Alaska 427; Price v. McIntosh, 1 
Alaska 286; Ferris v. McNally, 45 
Mont. 20, 121 P 889, 892 [cit Cyc]; 
Sanders v. Noble, 22 Mont. 110, 55 
P 1087; Whiting v. Straup, 17 Wyo. 
i a 95 P 849, 129 AmSR 1093 [eit 
Gye}: 

69. U. S—Union Oil Co. v. Smith, 
249 U. S.. 337, 39 SCt 308,-63 L. ed, 
635; Iron Silver Min. Co. v. Elgin 
Min.,) etci,” Co; 213" TheSs 196 6a sot 
1177, 30 L. ed. 98; O’Reilly v. Camp- 
bell, 116 U. S. 418, 6 SCt- 421, 29 yi. 
ed. 669; Erhardt v. Boaro, 113 U. S. 
527, 6 SCt 560, 28 L. ed. 1118; Doe v. 
Waterloo Min. Co., 70 Fed, 455, 17 
one 190° faff 55° Bed, 11);  Zollars 

. Evans, 5 Fed. 172, 2 McCrary 39. 

ia okat —Redden v. Harlan, 2 
Alaska 402. 

Ariz.—McKenzie v. Moore, 20 Ariz, 
1, 176 P 568; Field v. Grey, 1, Ariz. 
404, 25 P 793. 

Cal. heh v. Union Oil Co., 166 
Cah 217, 135 P 966 [aff 249 U. S..337, 
39 SCt 308, 68 L. ed. 635]; ‘Weed v. 
Snook, 144 Cal. 439, 77 P 1023; Greg- 
ory v. Pershbaker, 73 Cal. 109, 14 P 


401; Newbill v. Thurston, 65 Cal. 
419, 4 P 409. 

Colo.—Pelican, ete, Min. Co. v. 
Snodgrass, 9 Colo, 839, 12 P 206; 


Patterson v. Hitchcock, 3 Colo. 533; 
Murley v. Ennis, 2 Colo. 300. 
Ida.—Burke v. McDonald, 2 Ida. 
(Hasb.). 679, 33 P 49. 
Mont.—Sanders v. Noble, 22 Mont, 


T0255 P1037, 
Martin White 


Nev.—Gleeson | v. 
Min. Co., 13 Nev. 442; Golden Fleece 


Gold, ‘etc., Min, Co. v. Cable Cons, 
Gold, ete., Min. Co., 12 Nev. 312. 
N. M.—Lincoln- -Lucky, etce., Min, 


Co. v. Hendry, 9 N. M. 149, 50 "P 330. 
Or.—Patterson vy, Tarbell, 26 Or. 
29, 37 P76. 
S, D.—Marshall vy. Harney Peak 
ae Min: Co.,°2. S. D:.1850,4 472NW 


Wash.—Union Min., ete, Co. v. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§§ 164-165] 


in good faith prosecutes the work of endeavoring 
to discover minerals and complete his location he 
is entitled to be protected against forcible, fraudu- 
lent, and surreptitious intrusions upon his posses- 
To be available for this purpose, however, 
the possession, where that alone is relied on, must 
be actual, and connected with active diligent work 
of exploration with the bona fide intention, if min- 
eral is found, to make a location.”! 
What constitutes actual possession. 
session, within this rule, should be considered from 
the character of the ground,’ no other acts being 
required, as evidence of possession, 
ally exercised by the owners of such claims.7* 
miner is not required to reside on his claim,’* or 
build on it,” or cultivate the ground,’® or even 
to inclose it;’’ these acts are additional evidence 


sion.7° 


Leitch, 24 Wash. 585, 64 P 829, 85 
AmSR 961. 

Wyo.—Phillips v. Brill, 17 Wyo. 
26, 95 P 856; Whiting v. Straup, 17 
Wyo. 1,23; 95 P 849, 129 AmSR 1093 
Cceit Cyc]. 

B. C.—Noble Five Min. Co. v. Last 
Chance Min. Co., Ltd., 9 B. G. 514, 23 
CanLTOccNotes 252. 

[a] Where one is in actual prior 
possession of mining ground, and in 
good faith engaged in labor in com- 
plying with the mining laws, another 
could not, by subsequent entry or 
trespass, initiate any valid claim 
thereto. Bulette v. Dodge, 2 Alaska 
427; Omar v. Soper, 11 Colo. 380, 18 
P 443, 7 AMSR 246. 

70. U.S.—Cole v. Ralph, 252 U.S. 
286, 40 SCt 321, 64 L. ed. 567 [rev 249 
Red. 81,' 161: CCA. 133]; Union > Oil 
Gower Smith? 249 WS) 337.2389 2SCct 
308, 638 Li. ed. 635; Us S, v.-Stockton 
Midway Oil Co., 240 Fed. 1006; San 
Francisco Chemical Co. v. Duffield, 
201 Fed. 8380,-120 CCA 160; Rooney 
v. Barnette, 200 Fed. 700, 119 CCA 
116; Hanson v. Craig, 170 Fed. 62, 
95 CCA 338; Crossman v. Pendery, 8 
Fed. 693, 2 McCrary 139; Zollars v. 
Evans, 5 Fed. 172, 2 McCrary 39. 


Alaska.—Charlton Vv. Kelly, 2 
Alaska 532; Bulette v. Dodge, 2 
Alaska 427; Redden v. Harlan, 2 
Alaska 402. 

. Cal.—Jose v. Utley, 185 Cal. 656, 
199 P 1037; Smith v. Union Oil Co., 


166 (Cal. 217, 135 P 966 [aff 249 U. S. 
337, 39 SCt 308, 63 L. ed. 635]; Borg- 
wardt v. McKittrick Oil Co., 164 
Cal. 650, 130 P 417; Merced Oil Min. 
Co. v. Patterson, 162 Cal. 358, 122 P 
950; McLemore vy, Express Oil Co., 
TS Cale 559 at? PY 59) UTs9 Am SR 
147; Weed v. Snook, 144 Cal. 439, 77 
P 1022; Hullinger v. Big Sespe Oil 
Cos 28° Cal. A. (69, 1b51°P 369. 
Mont.—Gemmell v. Swain, 28 Mont. 
331, 12 P> 662,98 AmSR 570. 
Wyo.—Phillips vy. Brill, "1% Wyo. 
26, 95 P 856; Whiting v. Straup, 17 
Wyo. P23! 95 P 849, 129 AmSR 1093. 
And see cases supra notes 68, 69. 
{a] Mulustrations.—(1) If a quali- 
fied locator marks the boundaries of 
a placer claim, and records his no- 
tice in time, and enters into the ac- 
tual possession of the claim for the 
purpose of discovery or development, 
so long as he remains in the actual 
possession of» the claim, and is en- 
gaged, in good faith, in the labor of 
making a discovery, he is entitled to 
the protection of the law. Charlton 
v. Kelly, 2 Alaska 532. (2) Where 
defendants entered on public land 
and made a location for prospecting 
for oil on February 16, 1918, but had 
not made any discovery, and plain- 
tiffs, finding no one in possession, 
entered August 29, 1919, following, 
and took possession of the land law- 
fully pursuant to a location which 
they made to prospect for oil, and 
defendants during a short tempo- 
rary absence of plaintiffs’ manager 
entered on the land and set up an oil 
derrick to which action plaintiffs at 
once protested, and instituted a suit 
to oust defendants five days there- 
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of possession, but are not necessary to constitute 
legal possession."§ 

[§ 165] (c) Title by Adverse Possession’®°—aa. In 
A person in possession of and working an 
unpatented mining claim for the period prescribed 
by the local statute of limitations relating to real 
property may acquire a perfect title thereto, as 
against every one except the government.*° 


And 


under the express provisions of the act of congress 


Actual pos- 


than those usu- 
A 


after, plaintiffs were entitled to pos- 
session, having acquired the right 
thereto by peaceful and lawful entry 
on lands open to location. Sparks 
v. Mount, 29 Wyo. 1, 207 P 1099. 

[b]. “Possessio pedis.”—Such pos- 
session “is characterized in the law 
as possessio pedis.” Gemmell vy. 
Swain, 28 Mont. 331, 335, 72 P 662, 
98 AmSR 570. 

{[c] Actual prior possession of a 
part of a mining claim. gives the 
legal possession to the whole. Bu- 
lette v. Dodge, 2 Alaska 427. 

Possession against intruder gen- 
erally see supra § 163. 

71. Union Oil Co. v. Smith, 249 
U.S. 337, 39 SCt 308, 63 L. ed. 635 
Laff 166 Cal. 217, 135 P 966]; 
NEY) Wal US. 25 Us 246, oo, Ct 
449, 57 L. ed. 820, AnnCas1913E 710; 
Charlton v. Kelly, 2 Alaska 532; 
Borgwardt v. McKittrick Oil Co., 164 
Cal. 650, 180 P 417; McLemore v. 
Hxpress Oil Co., 158 Cal. 559; 1122) P 
59, 1389 AmSR 147; Whiting  v. 
Straup, 17 Wyo.’1, 23, 95 P 849, 129 
AmSR 10938. And see cases supra 
notes 68-70. 

[a] Possession held insufficient.— 
(1) The pursuit of capital to prose- 
cute the work, or an attempted hold- 
ing by cabin, lumber or unused der- 
rick, is not sufficient possession of 
an oil claim. McLemore v. Express 
Oil; CoP eLoseCal= 509) v1t2P* 59; 139 
AmSR 147. (2) Placing men in a 
cabin, with directions to watch the 
land, together with the mere figuring 
as to the charge for drilling oil wells, 
is not such prosecution of the work 
of discovery as to perfect a location 
as against another locator. Borg- 
wardt v. McKittrick Oil Co., 164 Cal. 
650; 130 Pearze: 

72. Charlton v. Kelly, 2 Alaska 
532. And see cases supra note 71. 

{a] A placer mining claim is pos- 
sessed by marking the boundaries, 
recording the location notice, the 
discovery of gold, by sinking holes 
to diszover the pay streak. by hoist- 
ing pay dirt, sluicing, and cleaning 
up. Cook y. Johnson, 3 Alaska 506: 
Charlton v. Kelly, 2 Alaska 532. 

[b] Possession held insufficient.— 
Merely placing a tent and a few tools 
and a small supply of provisions 
upon a placer mining claim do not 


alone and of themselves constitute 
actual possession thereof. Charlton 
v. Kelly, 2 Alaska 532. 

73. English v. Johnson, 17 Cal. 


107, 216; 76 AmD 574. 

[a] Possession held sufiicient.— 
“Going on the lead to work it, or 
even work done in proximity and in 
direct relation to the claim, for the 
purpose of extracting, or preparing to 
extract minerals from it—as, for ex- 
ample, starting a tunnel a consider- 
able distance off to run into the 
claim—would be a possession of the 
claim within the meaning of the 
rule.’”’”’ English v. Johnson, 17 Cal. 
107, 116, 76 AmD 574, 


74, Charlton v. Kelly, 2 Alaska 
532; English v. Johnson, 17 Cal. 107, 
76 AmD 574. 

75. Charlton v. Kelly, 2 Alaska 


of July 9, 1870,8! which is to be construed in ¢on- 
nection with the remaining federal mining stat- 
utes,®? and with the local state or territory statutes 
of limitations for mining claims,’* where a qualified 
person has held and worked a location and un- 
patented mining claim for a period equal to the 
time prescribed by the statute of limitations for 
mining claims of the state or territory where it is 


532; English v. Johnson, 17 Cal. 107, 
76 AmD 574. 

76. Charlton v. Kelly, 2 Alaska 
532; English v. Johnson, 17 Cal. 107; 
76 AmD 574. p 

77. Charlton v. Kelly, 2 Alaska 


532; English v. Johnson, 17 Cal. 107, 


76 AmD 574. 

nae Charlton v. Kelly, 2 Alaska 

70. Adverse claimants generally 
see infra §§ 335-344. 

Adverse possession to unmined 
minerals generally see infra § 444:. 

80. . S.—Glacier Mountain ‘Sil- 
ver Min. Co. v. Willis, 127 U. S. 471, 
8 SCt 1214, 32 L. ed. 172; Walsh -v. 
Erwin, 115 Fed. 531; Harris v. Equa- 


tor Min., etc. Co. 8 Fed. 863, 3 
McCrary 14. : 
Ark.—Buffalo Zinc, ete. Co. .v. 


Crump, 70 Ark. 
AmSR 87. 
Ida.—Bradley 


525, 69 SW 572, 91. 
v. Johnson, 11 Ida. 
689, 83 P 927. 


Mont.—Bramlett Ve Flick, 23 
Mont. 95, 57 P 869; Pardee v. Murray, 
4 Mont. 234, 2 P 16 [writ of error 
dism 127 U. S. 787 mem, 32 L. ed. 325 
mem]. ‘ 

Nev.—Golden v. Murphy, 31 Nev. 
395, 103 P 394, 105° RP 99: 

Or.—Risch v. Wiseman, 36 Or. 484, 
59 P -1111,:78 AmSR 783. 

Adverse possession of real prop- 
erty generally see Adverse Posses- 
Sion! (2° Gs Jip. 3. 

81. 16 U.S. St. at L. 217 c 235 § 13. 

[a] The statute Beck ecy (1) that, 
where applicants for patents “they 
and their grantors, shall have held 
and worked their said claims for a 
period eaual to the time prescribed 
by the statute of limitations for 
mining claims of the State or Terri- 
tory where the same may be situ- 
ated, evidence of such possession and 
working of the claims for such period 
shall be sufficient to establish a right 
to a patent thereto under this act, 
in the absence of any adverse claim: 
Provided, however, That nothing in 
this act shall be deemed to impair 
any lien which may have attached 
in any way whatever to any mining 
claim or property thereto attached 
prior to the issuance of a patent.” 
16 U.S) Stfat D2 7ees 235° Srsae 2) 
The same provision is made in refer- 
ence to mining claims in the Philip- 
pine Islands by Act July 1, 1902 (32 
U. S. St. at L. 703 ¢ 1369) § 45. 

82. Upton v. Santa Rita Min. Co., 
14°N. M. 96, 89 P 275. 


83. Butte City Water Co. v. 
Baker, 196 U. S. 119, 25 SCt 211, 49 
L. ed. 409. 

[a] Under Act Congr. July 26, 


1866 (14 U. S. St. at L. 251) which 
grants the right to obtain a patent 
for a lode mining chain to any person 
who ‘‘under the local laws and regu- 
lations” is recognized as entitled to 
the possession, a state statute of 
limitations relating to mining 
claims, .constitutes a part of the 
“local law.” Four Hundred and 
Twenty Min. Co. v. Bullion Min, Co., 
9 F. Cas. No. 4,989, 3 Sawy. 634, 11 
MorrMinR 608, 
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situated, he has a right equivalent to that of a valid 
location,§* and is entitled to a patent,®° unless an 
adverse right or claim has intervened.*® 
ute provides an additional mode of acquiring min- 


eral land.** 


[§ 166] bb. Requisites. 


is essential that he has comphed 


sions of the mining statutes, relative to citizenship,** 
discovery of minerals,®® the marking of the bound- 
aries of his claim so as to afford actual notice of 
the extent and boundaries of his claim and pos- 
session,®° and the performance of annual assessment 
It is also requisite that his possession was 
open and notorious.®? hostile,?* under a claim of 
right,°* execlusive,*> and continuous and uninter- 
rupted for the local statutory period;®° any break 
or interruption of, the adverse possession within 
the statutory period prevents the acquisition of a 
title by prescription.” But where claimant has held 
adverse possession for the period of limitation, it 
will be presumed, as against an adverse claimant, 
that the claim was regularly located,®* and claimant 
is relieved of the necessity of making proof of the 


work.®1 


in, 


84. U.S.—Cole v. Ralph, 252 U.S. 
286, 40 SCt 321, 64 L. ed. 567 [rev 


249 Fed. 81, 161 CCA 133]; Belk v. 
Meagher, 104 U. S. 279, 26 L. ed. 
735 


Cal.—Altoona Quicksilver Min. Co. 
v. Integral Quicksilver Min. Co., 114 
Cal. 100, 45 P 1047. 

Colo,—Cleary v. Skiffich, 28 Colo. 
362, 65 P 59, 89 AmSR 207. 

Tada. —Humphreys v. Idaho Gold 
Mines Dev. Co., 21 Ida. 126, 120 P 
823, 40 LRANS 817. 

W. M.—Upton, v. Santa Rita Min, 
C€o., 14 N. M. 96, 89 P 275. 

Utah. —TLavagnino v. Uhlig, 26 Utah 
1, 71 P 1046, 99 AmSR 808 [aff 198 
U. S. 448, 55 «SCt VAG, 49 017.. ed, 
T1197]. 

Wash.—Newport Min. Co. v. Bead 
Lake Gold-Copper Min. Co., 110 
Wash. 120, 188 P 27. 

{a] Testimony to prove such pos- 
session is immaterial where the party 
offering such testimony claims under 
a location duly made pursuant to 
law and there is no issue as to the 
original validity of such location, 
but simply .as to whether he had for- 
feited it by failure to do the annual 
assessment work for a given year. 
Upton v. Santa Rita Min. Co., 14 N. 
NE 96589" P2755. 

85. See infra § 3860. 

8S. See infra § 360. 

87. Anthony v. Jillson, 
296, 23 P 419. 

838. Anthony v. Jillson, supra. 

Persons entitled to locate or ac- 


83 Cal. 


guire mineral lands generally see 
supra §§ 144-156. 
Son Colemya Ralph), 2520U.-S. 23:6; 


40 SCt 321, 64 L. ed. 567 [rev 249 
Fed. 81, 161 CCA 133]; Humphreys 
V. Idaho Gold Mines Dev. Coxreol 
Ida. 126, 120 P 823, 40 LRANS 817. 


Discovery gemerally see infra §§ 
174-184. 
90. Humphreys v. Idaho Gold 


Mines Dev. Co., 21 Ida. 126, 120 P 
823, 40 LRANS 817. 
Marking boundaries of claim gen- 
erally see infra §§ 204-215. 
91. Humphreys v. Idaho Gold 
Mines Dev. Co., 21 Ida. 126, 120 P 
823, 40 LRANS 817; Upton v. Santa 
Rita Min. Cola NaS 965039) Bi 275. 
{a] Thus ‘before a claimant can 
acquire a patent to a mineral claim 
by adverse possession he must show 
that he has done the required amount 
of work on such claim to entitle him 
to a patent therefor. Humphreys v. 
Idaho Gold Mines Dev. Co., 21 Ida. 
126, 120 P 823, 40 LRANS 817. 
Annual assessment work generally 
see infra §§ 264-290. 


In order that a person 
may acquire such a title by adverse possession, it 
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This stat- 


[§§ 165-167 


posting and recording of a notice of location, and 
such other proofs as are usually furnished as evi- 
dence of record title.% 


[§ 167] (5) Fraud in General.' 


A person cannot 


make or acquire a valid mining location as against 


with. the provi- 


92. Hamilton v. Southern Nevada 
Gold, etce., Min,. Co., 33 Wed. 562.13 
Sawy. 113; Pardee v. Murray, 4 Mont. 
234, 2 P 16 [writ of error dism 127 
U. S. 787 mem,| 32 1. ed).325 mem]; 
Fes e v. Barney, 209 Pa. 132, 58 A 
52. 

Open and notorious adverse pos- 
session generally see Adverse Pos- 
session §§ 57-63. 

938. Big Three Min., 
Hamilton, 157 Cal. 130, 107 P 301, 
137 AmSR 118; Humphreys Vis Idaho 
Gold Mines Dev. Co., 21 Ida. 126, 120 
P 823, 40 LRANS 817. 

Kiostile possession as essential to 
title by prescription generally see 
Adverse Possession §§ 205-320. 

94. Reavis v.. Fianza, 215 U. S. 
16, 30 SCt 1,°54. LL. ed. 72; Pardee v, 
Murray, 4 Mont. 234, 2 P 16 [writ of 
error dism 127 U. S. 787 mem, 32 L. 
ed. 325 mem]. 

[a] In Philippines the possession 
and working of a mining claim for 
the time requisite, under Act July 1, 
L902 H(32 OS. cot. atals., 08 ¢) 1369) 
§ 45, in order to establish a right to 
a patent need not be under a claim of 
title. Reavis v. Fianza, 215 U. S. 16, 
30 SCt 1, 54 L. ed. 72. 

Color of title as essential to ad- 
verse possession in general see Ad- 
verse Possession §§ 323-402. 

95. Belk v. Meagher, 104 U. S. 
209, aya. dissed wanioos oo ELamcone sive 
Southern Nevada Gold, ete., Min, Co., 
33 Fed. 562, 13 Sawy. 113; Big Three 
Min. ete. Couuwven ktamiltoniwdl iiesGal 
130, 107 P 301, 187 AmSR 118; Hum- 
phreys v. Idaho Gold Mines Dev. Co., 
on Ida. 126, 120 P 8238, 40 LRANS 
ais 

Exclusive possession as essential 
to title by prescription generally see 
Adverse Possession §§ 198-204. 

96. Belk v. Meagher, 104 U. S. 
279, 26 L. ed. 735; Hamilton v. South- 
ern Nevada. Gold, etc.,. Min. Co., 33 
Fed. 562, 18 Sawy. 113; Big Three 
Min., ete., Co, v.. Hamilton, 157 Cal. 
130, 107 P 301, 137 AmSR 118; Hum- 
phreys Ve Idaho Gold Mines Dev. Cox 
21 Ida. 126, 120 P 823, 40 LRANS 817: 
McCowan vy. Maclay, 16 Mont, 234, 
40 P 602. 

Continuous possession as essential 
to title by prescription generally see 
Adverse Possession §§ 64-197. 

97. Pacific Coal, ete., Co. v. Pio- 
neer Min. Co., 205 Fed. 577, 123 CCA 
593; Big Three Min., etc., Co. Vv. 
Hamilton, ib fa@alweks Op 107 P 301, 
137 AmSR 118, 

[a] A peaceable adverse entry, 
coupled with the right to hold the 
possession which is thereby acquired, 


etes 1Co. Vs 


the government through fraud.? 
son in making locations purports to act as agent 
for others, as a subterfuge to obtain more mineral 
land than he is entitled to,’ he obtains no rights 
in the land as against the government,* nor are per- 
sons who claim under him in any better position.® 
If, however, a purchaser acts in utmost good faith 
in acquiring a locator’s interest, without notice or 
knowledge of anything affecting the bona fides of 
the location, he is not bound to presume that his 
vendor was a wrongdoer and that the location was 
invalid,® and while the bona fides of the purchase 
will not be a defense, that fact may be considered 
in a suit to set aside the location.’ 

Acts not showing fraud. Where a location is made 
in good faith, fraud against the government can- 
not be imputed from the mere fact that an associa- 
tion of individuals locates a number of claims;® or 
from the mere fact that an attorney in fact to locate 


Thus where a per- 


operates as an ouster, which breaks 
the continuity of his holding and de- 
prives him of the title he might 
have got if he had kept in for the 
requisite length of time. Belk v. 
proseter; 104..0..S. 279, 26. 1... ed: 

Interruption of adverse possession 
generally see Adverse Possession §§ 
111-191. 

98. Buffalo Zine, ete, ~Co. wv. 
70 Ark. 525,.69° SW .572, 91 
. But see Cleary v. Skiffich, 
28 Colo. 362, 65 P 59, 89 AmSR 207 
(holding that the statute operates 
only to make proof of possession for 
the statutory period equivalent to 
the establishment of all the facts 
necessary to constitute a valid luca- 
tion, and is not a defense to an ac- 
tion brought in support of an adverse 
claim against an application for a 
patent). 

99. Humphreys v. Idaho Gold 
Mines Dev. Co., 21 Ida. 126, 120 P 
823, 40 LRANS 817. 

1. Fraud as to particular matters: 
Hcesei te location see infra §§ 187, 
Extent of placer claim see 

§ 187 


In entry of coal land see infra § 323. 


infra 


a eae notice of location see infra 
Ms) Jd. 
2. U.S. v. Brookshire Oil Co., 242 


Fed. 718; U. S. v. Devil’s Den Cons. 
Oil Co., 236: Fed. 973; Re Bilsky, 
[1909] Min. Comrs. Cas. 394. 

3. Size of claim that may be lo- 
cated see infra §§ 185-192. 

4. Chanslor-Canfield Midway Oil 
Co. v. U. S., 266 Fed. 145 [mod 266 
Fed. 142, and motion to remand 
granted 254 U. S. 664 mem, 41 SCt 
148 mem, 65 L. ed. 464 mem]; U. S. 


Ry Brookshire Oil Co., 242 Fed. 
5. U. S. vy. Brookshire Oil Co., 
supra. 


Location by agent .generally see 
Supra §§ 152-154 

6. U.S. v. California Midway Oil 
Co., 259 Fed. 343 [aff 279 Fed. 516]. 

7. U. S. v. California Midway Oil 
Co., supra. 

8 U.S. v. California Midway Oil 
Co., Supra. 

[a] Rule applied.—An oil location 
of one hundred and sixty acres, if 
made in good faith by eight locators 
for the benefit of eight other persons 
eligible to locate, is not fraudulent. 
es Shi wve McCutchen, 217 + Fed. 

Location of number of claims by 
eh reaiis of individuals see infra 


§ 192 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


J “§§ 167-170] 


rae, = oe mae J ee | 


mineral claims allows the use of the names of his 
principals by others;® or from the fact that some 
locators act at the request of others and do not 
expect to get any interest as locators where no one 
person is to acquire a larger interest in any loca- 
tion than the law allows. 10" So also the validity of 
a particular claim is not affected by the mere fact 
that the locator also located numerous other claims 
on the same day;' or that a lease of the mining 
location 1s made on the same day as the location 
in pursuance of an understanding had prior 
thereto.11% Subsequent locations, made to protect 
a prior location, are not fraudulent, although made 
in whole or in part by persons having no intention 
of claiming the land or any interest therein for 
themselves.” : 

Fraud subsequent to location. The wrongful con- 
duet of a locator under a power of attorney, after 
location and discovery, cannot relate back to and 
render the location itself fraudulent,!* but it is ad- 
missible in evidence in so far as it tends to show 
a fraudulent purpose at the time of the location.*4 

[§ 168] b. Character of Ground Subject to Lo- 
cation!’—(1) In General. A valid mining location 
may be made only on public land which is unappro- 
priated,!® and which, at the time of the entry, is 
known to be valuable for minerals,” that is, land 
in which minerals are known to exist in such quan- 
tities as to justify an effort to extract them,’® or 
in such quantities as to render the land more valu- 
able for mining than for any other purpose.?? It 


9 U.S. v. California Midway Oil 18. 
Co., eat Fed. 343 [aff 279 Fed. 516]. 
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Davis v. Wiebbold, 139 U. S. 
507,° 11 SCt 628, 35 L: 
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is not necessary that minerals exist in sufficient 
quantity to allow immediate profitable working ;?° 
it is enough if the vein or deposit has a present or 
prospective commercial value.?! 

[§ 169] (2) As Vein or Lode Claim.2? Whether 
a valuable mineral deposit may be secured by a lode 
claim or a placer is determined by the form and 
character of the deposit.?* If the mineral is con- 
tained in a vein or lode in place, or in rock in 
place,?* it can be located only as a vein or lode 
claim,”> and not as a placer claim.?® 

As to mill site ground. A locator is not estopped 
to claim land under a lode location by the fact that 
he purchased mill site locations, located by others 
on the same ground;?* and the representations of 
the mill site locators in entering the land that it was 
nonmineral cannot be imputed to such purchaser,?* 
unless he procured such locations to be made.?® 

[§ 170] (8) As Placer Claim.*° If the mineral 
exists in any other form than ‘‘in place,’’ it may be 
located only as a placer claim.*! It has been held 
that fire clay,*®? building sand,°* building stone,** and 
tailings,®> may be located as placer ground. It has 
also been held that subterranean deposits may be lo- 
cated as placer ;°° but there is authority to the con- 
trary.** A valid placer location, however, cannot 
be made of land in the actual adverse possession of 
another;** but a location will not be declared in- 
valid because other persons, whose rights, if any, do 
not appear, had been working part of the ground.*® 

Oil or gas land. Under the act of congress of 


Rev. St. § 2320, and may not be se- 


ed. 238; Deffe-| cured by means of placer claims un- 


10. S. v. Dominion Oil Co., 264] back v. Hawke, 115 U. S. 392, 6 SCt|der \§ 2329, nor under the act of 
Fed. 955. , 95, 29 L. ed. 423; U. S. v. Northern] Febr. 11, 1897 (29 St. at Li, 526 c 216), 
11. U. S. v. Dominion Oil Co.,| Pac. R. Co., 1 F. (2d) 53; Madison v.] regarding the entry of lands contain- 
supra. Octave Oil Co., 154 Cal. 768, 99 P|ing petroleum or other mineral oils. 
[a] Thus proof that the persons] 176; Golden v. Murphy, 31 Nev. 395,| Webb v. American Asphaltum Min. 
who located the oil claim in contro-| 103 P 394, 105 P 99. See generally | Co., 157 Fed. 203, 84 CCA 651. 
versy also located on the same day| supra § 59. 27. Worthen Lumber Mills. v. 


two hundred and seven claims, even|, 19. Golden v. 


if creating the assumption that the] 395, 


Murphy, 
103-P 394, 105 P 99. 


31 Nev. | Alaska Juneau Gold Min. Co., 


229 
Fed. 966, 144 CCA 248. 


locators’ purpose was not to develop 
all the claims, does not affect the 
validity of the claim in controversy, 
if the locators did intend to do de- 


velopment work thereon. Ul cee 
Dominion Oil Co., 264 Fed. 955. 
114%. Mason ‘isin Uso Si eA Decal UlGamsk 


545, 48 SCt 200, 67 L. ed. 396 [mod 
273 Fed. 135, and rey 273 Fed. 1421. 
U. S. v. MeCutchen, 217 Fed. 


U. S. v. California Midway Oil 
Co. OO ned o45, oo hate o2 cou wed. 
51 


ry Tllustration.—Where the loca- 
tion of an association, made by an 
attorney in fact, is valid when made, 
it is not subject to cancellation as 
fraudulent, because the attorney sub- 
sequently defrauded his principals 
by acquiring the claim for himself. 
U. S. v. California Midway Oil Co., 
279 Fed. 516 [aff 259 Fed. 343]. 


14. U.S. v. California Midway Oil 
Gow. 259° Ned). 8435 [at 279. Med: 
516]. 

15. Cross references: 


_ Lands open to location generally see 


supra §§ 125-143. 

“Mineral land” defined see supra § 59. 
“Mining land” defined see supra § 70. 

16. See supra § 125. 

17. Davis v. Wiebbold, 139 U.S. 
507, 11 SCt 628, 35 Li. ed. 238; Deffe- 
back v. Hawke, 115 U. S. 392, 6 SCt 
95, 29 L. ed. 423; Zeiger v. Dowdy, 13 
Ariz. 331, 114 P 565; Blackburn v. 
Wess), oe Anizuc 62°48 P9040. Srv. 
Aitken, 25 Philippine 7. 

[a] Commercial gravel is not sus- 
ceptible of location under the mining 
laws, it not being either a mineral 
or a building stone. U.S. v. Aitken, 
25 Philippine 7. 

“Mineral land’ defined generally 
see supra § 59. 

Necessity of discovery see infra 
§§ 174-176. 


See gener- 
ally supra § 59. 

20. Montana Cent. R. Co. 
Migeon, 68 Fed. 811 [aff 77 Fed. 249, 
23 “CCA 156]; Madison v. Octave Oil 
Co., 154 Cal. 768, AEP 

21. Montana Cent. R. Co. 
Migeon, 68 Fed. 811 [aff 77 Fed. 249, 
23 CCA 156]; Madison v. Octave Oil 
Co., 154 Cal. 768, 99 P 176. 

22. Location of vein or lode within 
ERLE ee placer claims see infra §§ 
als : 

“Vein” or “lode” claim defined see 
supra § 65. 

23. Webb v. American Asphaltum 
Min. Co., 157 Fed. 208, 84 CCA 651. 

As to placer claim see infra § 170. 


ae “In place” defined see supra 
39. 

25. Webb v. American Asphaltum 
Min. Co., 157 Fed. 203, 84 CCA 651; 
Zollars v. Evans, 5 Fed. 172, 2 Mc- 
Crary 39; McKenzie v. Moore, 20 


Ariz. 1, 176 P 568; Alameda Min. Co. 
v. Success Min. Co., 29 Ida. 618, 161 
P 862. 

[a] A deposit of calcium phos- 
phate in veins or beds between well- 
defined rock walls is subject to loca- 
tion only as a lode claim. Duffield 
v. San Francisco Chemical Co., 205 
Fed. 480, 123 CCA 548 [rev 198 Fed. 


942]; San Francisco Chemical Co. vy. 
Duffield, 201 Fed. 830, 120 CCA 
160. 


‘areas or “vein” defined see supra 
43-51 

Location of lode claim within 
placer claim see infra §§ 171, 186. 

26. Duffield” v. San Francisco 
Chemical Co., 205 Fed. 480, 123 CCA 
548; San Francisco Chemical Co. v. 
Duffield, 201 Fed. 830, 120 CCA 160; 
Webb v. American ASphaltum Min. 
Co., 157 Fed. 203, 84 CCA 651. 

[a] Asphaltum in lodes or veins 
in rock in place may be entered and 
patented as a mining claim under 


Ground subject to mill site loca< 
tion see infra § 172 
28. Worthen Lumber Mills v. 


Alaska Juneau Gold Min. Co., 229 
Fed. 966, 144 CCA 248. 

29. Worthen Lumber Mills v. 
Alaska Juneau Gold Min. Co., supra: 


30. Mineral in place not subject 
to placer claim see supra § 169. 
Pek claim” defined see supra 


66. 

31. Webb v. American Asphaltum 
Min. Co., 157 Fed. 2038, 84.CCA’ 651; 
Souter v. Maguire, 78 Cal. 548, 21 P 


183; Gregory v. Pershbaker, 73 Cal. 
109, 14 P 401; Batt v. Stedman, 36 
Cal. A. 608, 173 P 99; Freezer v. 


Sweeney, 8 Mont. 508, 21 P 20. 
Stee 20 Land Dec. 500; 6 Land Dec. 
Fire clay as mineral see supra § 12. 

33. Loney v. Scott, 57 Or. 378, 112 
P 172, 32 LRANS 466. 

[a] Land more valuable for 
building sand than for agriculture is 
mineral land, subject to placer loca- 
tions. Loney v. Scott, 57 Or. 378, 112 
P 172, 32 LRANS 466. 

34 Freezer v. Sweeney, 8 Mont. 
508, 21 P 20. But see Wheeler v. 
Smith, 5 Wash. 704, 32 P 784 (hold- 
ing such land not so locatable). 

35. Dougherty v. Creary, 30 Cal. 
290, 89 AmD 116; Jones v. Jackson, 
ae 237; Rogers v. Cooney, 7 Nev. 

“Tailings” defined see supra § 106. 

36. Gregory v. Pershbaker, 73 Cal. 
109, 14 P 401. 

37. Jones vy. Prospect Mountain 
Tunnel Co., 21 Nev. 339, 31 P 642. 

38. Riverside Sand, etc., Mfg. Co. 
v. Hardwick, 16 N. M. 479, 120 P 
323. See generally supra §§ 125, 
165. 

39. Riverside Sand, etc., Mfg. Co. 
v. Hardwick, 16 N. M. 479, 120 P 
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Febr. 11, 1897,*° unappropriated lands containing 
petroleum or other mineral oils and chiefly valuable 
therefor may be entered and located under the laws 
relating to placer claims;*! and this rule also appuies 
to land containing natural gas.** 

[§ 171] (4) Vein or Lode Claim and Placer Claim 
on Same Ground. Where the same ground contains 
both mineral in place, and other mineral deposits, 
both a vein or lode claim and a placer claim may be 
located within the same limits;** and under some 
conditions a placer patentee is entitled to claim a 
vein or lode which exists within the limits of his 
placer claim.*4 A valid location may be made of a 
known lode claim within the boundaries of a placer 
claim owned by another, if done peaceably and in 
good faith without trespassing on the placer claim,*® 
provided the location does not exceed twenty-five 
feet in width on each side of the lode.*® If the 
vein or lode is known to exist before the application 
for a patent on the placer claim and is not included 
in such application, it may be located by another 
after such patent.*7 But if the vein or lode is un- 
known at the time of the application for a placer 
patent, the right thereto belongs to the owner of 
the placer claim,*® and the entry of a lode claimant 
for the purpose of prospecting and location consti- 
tutes a trespass on the placer claim and initiates no 
rights in favor of the lode claimant.*® 


40. 29 St. at L. 526 c 216. 
41. U. S.—Richardson v. Western 
Oil, etc:, Co. 3 BF. (2d) 403; Olive 
Land, ete., Co. v. Olmstead, 103 Fed.| who had previously 
568.. See Gird v. California Oil Co.,| grant from 
60 Fed. 531 (allowing such locations} Yukon Gold Co., 
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placer claim, but the holder of the 
quartz claim takes his grant subject 
to all the rights of the prior grantee 


the crown. 
19 WestLR 8 [app 


[§§ 170-174 


[§ 172] (5) Ground for Mill Site. Under act of 
congress providing for the location of mill sites,°° 
a mill site can be legally located only on unappro- 
priated nonmineral land,®*! and only when it is to 
be used in connection with a mine, for the purpose 
of aiding, in some way, in the working of the mine ;°* 
and where the mill site is used in connection with a 
vein or lode, it must be located on noncontiguous 
nonmineral ground.®? Land may be located for such 
purpose, although it is prima facie mineral land, 
if it is in fact nonmineral.>* 

[§ 173] (6) Classification of Ground as Mineral 
or Nonmineral. Unless the power to determine 
whether particular ground is mineral or nonmineral 
in character is committed by congress to local tri- 
bunals,°® the land department of the government, 
and not the courts, is the proper tribunal to deter- 
mine such question,®° and in the absence of fraud or 
mistake its decision is conclusive.*? The return of 
the surveyor-general prima facie determines the 
character of the land as mineral or nonmineral,®* 
and the burden is on the person disputing such re- 
turn.°? 

[§ 174] c. Discovery of Minerals—(1) Necessity 
—(a) In General. It is well settled that it is essen- 
tial to the validity of a mining location, whether 
of a vein or lode claim,® or of a placer claim,** 
that there be a discovery of mineral within the limits 
943, 163 CCA 193]; Steel v. St. Louis 
Smelting, ete. Co., 106 U. S. 447, 1 
SCt 389, 27 L. ed. 226; Behrends v. 
Goldsteen, 1 Alaska 518; Cameron v. 


Bass, 19 Ariz. 246, 168 P 645; Wright 
v. Hartville, 13 Wyo. 497, 81 P 649, 


obtained his 
Smith v. 


prior to the statute). 

Cal.—Smith v. Union Oil Co., 166 
Cat. [2475-4357 PP. 966; . McLemore. iv. 
Express Oil Co., 158 Cal. 559, 112 P 
59, 139 AmSR 147; New Bnegland, etc., 
Oil Co. v. Congdon, Lowe Galin2 hie 92 
P.180; Berentz v. Belmont Oil Min. 
Co., 148 Cal. 577, 84 P 47, 113 AmSR 
308; Weed v. Snook, 144 ‘Cal. 439, 77 
ied 1023; Miller v. Chrisman, 140 Cal. 
440. 73 P 1083, 74 P 444, 98 "AmSR 63 
{aff 197 U. S. 313, 25 sct 468, 49 L, 
ed. 770]; De Wolfskill v. Smith, 5 
Cal PAG 75, 189s) 1 O01: 

La.—Rives v. Gulf Refining = Co., 
133 La. 178, 62 S 623; Producers’ Oil 
Co. v. Hanszen, 132 La. 691, 61 S 754. 

Okl.—Bay v. Oklahoma Southern 
Gas, etc., Co., 13 Okl. 425, 73 P 936. 

Wyo.—Whiting v. Straup, 17 Wyo. 
Ue 19/ 95) RP 849, 129. AmSR 1093 [cit 
Cyc]. 

“ee as mineral generally see supra 


42. In re Buffalo Natural Gas 
Fuel Co., 73 Fed. 191; Whiting v. 
Straup, 17 Wyo. 1, 19, 95 P 849, 129 
AmSR 10938 [cit Cyc]. 

Natural gas as mineral generally 
see supra § 12. 


aL t. Osage Min ete; Co. ow 
Palmer, 26 Colo. 56, 56 P a hy ee at dg 
AmSR 245, 50 LRA 289; Tanghe Vv. 


ibis ieerer 76, 25 CanLTOce 


[a] “Placer and lode miners have 
frequently mined on the same ground 
without experiencing any difficulty, 
but the situation is one in which, un- 
less the various Owners act reason- 
ably and considerately, ill-feeling and 
conflict may easily be engendered, 
and it therefore behoves all con- 
cerned to act circumspectly and 
openly.” Tanghe v. Morgan, 11 B. C. 
76, 78, 25 CanLTOccNotes 49. 

44. See infra § 355. 

45. Campbell v. Mcintyre, 295 
Fed. 45; Clipper Min. Co. v. Eli Min., 
etc., -Co., 29'.Colo, 377,768) PB: 286,< 93 
AmSR 89, 64 LRA 209 [aff 194 U. S. 
220, 24 SCt 632, 48 L. ed. 944]. 

[a] In Yukon Territory a miner 
may stake a quartz mineral claim 
upon, ground previously granted as a 


dism 19 WestLR 68]. 

46. See infra § 186. 

47. Clark Montana Realty Co. v. 
Ferguson, 218 Fed. 959; Mutchmor v. 
McCarty, 149 Cal. 603, 611, 87 P 85; 
Clipper Min. Co. v. Bli Min, etc.,. Co., 
29 CQlon Ss (ks 6S; LE 280) OS AmSR 89, 
64 LRA 209 [aff 194 U. S. 220, 24 
SCt 632, 48 L. ed. 944]; Mt.. Rosa Min.. 
etc; Co. v. Palmer, 26 Colo. 56, 56 P 


176, 77 AmSR 245, 50 LRA 289; 
les v. Clifford, 37 Mont. 138, 94 P 
43. See infra § 355. 
49. Campbell v. McIntyre, 295 
Fed. 45; Clipper Min. Co. v. Eli Min., 
ete., 'Co.; 29 %Colon BU e68P E286) 93 


AmSR 89, 64 LRA 209 [aff 194 U. S. 
220, 24 Sct 632, 48 L. ed. 944]. 

50. Act May 10, 1872 (17 St. at 
L. -96 ¢ 162), § 25. 

51. Valcada v. Silver Peak Mines, 
86 Fed. 90, 29 CCA 591 [aff 79 Fed. 
886]; Burns v. Clark, 133 Cal. 634, 66 
P 12, 85 AmSR 233; Burns v. Schoen- 
feld, 1 Cal, ,Avyrl21, °*8L,.P. 718s Cleary 
v. Skiffich, 28 Colo, 362, 367, 65 P 59, 
89 AmSR 207; Kershner v. Trinidad 


Mill, etc., Co., 27 N..M. 326, 201 P 
[a]. Conflicting district xrule.—A 


mining district rule which permits 
the location of mill sites without 
regard to the character of the land 
on which they are located is in con- 
flict with the act of congress relating 
to the location of mill sites. Cleary 


v. Skiffich, 28 Colo. 362, 65 P 59, 89 
AmSR 207. 
52. In re Mint Lode, etc., 12 Land 


Dec. 624; In re Le Neve Mill Site, 9 
Land Dec. 460; In re Two Sisters 
Lode, etc., 7 Land Decs 557; In re 
Cyprus Mill Site, 6 Land Dee, 706; In 
re Lennig, 5 Land Dec. 190. 

53. Cleary v. Skiffich, 28 Colo. 362, 
65 P 59, 89 AmMSR 207. And see cases 
Supra note 52, 

‘54 Cleary v. Sseen, 28 Colo. 362 
65 P 59, 89 AmSR 

55. Steel v. St. 
ete., Co; 106 U. S. 
L. ed. "| 


etre Het Ate. 
447, 1 SCt 389, 27 


56. Cameron y. U. S., 252 U. S. 450, 
40 SCt 410, 64 L.ed. 659 [aff 250 Fed: 


82 P 450. 
[a] In Texas Acts (1889) c 100 
§ 2, providing that the Geological 


and Mineralogical Survey should ex- 
amine lands as to minerals and make 
designations, is not exclusive and 
the commissioner of the general land 
office is not precluded from resorting 
to other means of ascertaining 
whether or not a particular tract of 
land is mineral- bearing, and in so 
classifying it, in view of § 15 
Clements v. Robison, 111 Tex. 449, 239 
SW 902 

Gand ‘department and proceedings 
therein generally see Public Lands 
[82 Cye 100 et seq]. 

57." Gameron ov-2UsS., 262) Us ss 
450, 40 SCt 410, 64 L. ed. 659 [aff 250 
Fed. 943, 163 CCA 193]; Cameron v. 
Bass, 19 Ariz. 246, 168 P 645. 

Conclusiveness and effect of de- 
cisions in land department generally 
See Public Lands [382 Cyc 1020]. 

58. Dobler v. Northern Pac. R. 
Co., 17 Land Dec, 108; Winters v. 
Bliss, 14 Land Dec. 59; Creswell Min. 
Co. v. Johnson, 8 Land Dec. 440; 
Roberts v. Jepson, 4 Land Dec. 60; 
Dughi v. Harkins, 2 Land Dec. \721; 
Caledonia Min. Co. v. Rowen, 2 Land 
Dec. 714; Hooper v. Ferguson, 2 Land 
Dee. 712; Gold Hill Quartz Min. Co. 
v.. Ish, 5) Or. 104. 

[a] The return of the United 
States deputy surveyor (1) as to the 
character of land, whether mineral 
or nonmineral, has the weight and 
effect only of a deposition. Kirby v. 
Lewis, 39 Fed. 66. (2) It is prima 
facie proof merely of its mineral 
character. Johnston .v. Morris, 72 
Med. 890). 19'CCA:) 229: " Gold siti 
Quartz Min, Co, v.. Ish, 5 Or. 104. 

59. Aspen Cons. Min.. Co. v. Wil- 
liams, 23 Land Dec. 34; Northern Pac. 
R. Co. v. Marshall, 17 Land Dec. 545; 
‘Johns v. Marsh, 15 Land Dee. 1965 
Winters v. Bliss, 14 Land Dec. 59; 
Roberts v. Jepson, 4 Land Dec: 60; 
Caledonia Min. Co. v. Rowen, 2 Land 
Dec. 714; Hooper v. Ferguson, 2 Land 
Dec. 712. 

60. See infra § 175. 

61. See infra § 176. 


SE aE 
For later cases, developments and changes in the law see cumulative Annotations, same tite, page and note number,: ° 


§ 174-115] 


of the elaim ;°2 and this rule applies where ‘the min- 
ing location is acquired by adverse’ possession.® 
Discovery and appropriation are the sources of title 
to a mining claim,®* and discovery vests in the dis- 
coverer a prior right to complete the location within 
The location dates from the 


a reasonable time.®® 
time of discovery.®® 


Other acts of location alone not sufficient. In the 
absence of discovery a valid location cannot be com- 
pleted by the mere performance, upon the claim, of 
other acts of location,®” such as the mere posting 
of notice and marking ‘poundaries, °S or the perform- 
ance of assessment work;° and the recital in a loca- 
tion notice of the fact of a discovery is no evidence 
of such fact where such recital is not required to 


be made therein.?° 


U. S.—Cole v. Ralph, 252 U.S. 
ase.” 40 SCt 321, 64 L. ed. 567 [rev 249 
Fed. 81, 161 CCA 133]; Union Oil Co. 
Smith, 249 U. S. 337, 39 SCt 308, 
310, 63 L. ed. 635; Donnelly v. U. S.. 
228° U. S. 243, 33 SCt 449, 57 L. ed. 
820, AnnCas1913E 710; Lawson v. 
U. S. Mining Co., 207 US! 1, 28 SCt 
15, 52 L. ed. 65 [aff 134 Fed. 769, 67 
CCA 587]; U. S. v. Iron Silver Min. 
Co, 128 U. S. 673, 676, 9 SCt 195,32 
L. ed. 571; Southern Pac. Co. v. U. S.; 
249 Fed. 785, 162 CCA 19 [rev on 
other grounds 251 U.S. 1, 40 SCt 47, 
64 L. ed. 97]; U. S. v. Stockton Mid- 
way Oil Co., 240 Fed. 1006; U. S. v. 
Ohio Oil Co., 240 Fed. 996 [aff 236 
Fed. 481]; U. S. v. Midway Northern 
Oil Co., 232 Fed. 619; U. S. v. Laven- 
son, 206 Fed. 755; Hall v. McKinnon, 
193 Fed. 572, 113 CCA 440; Hanson 
Vv. Craig, 170. Med: 62; 195, CECA,1338, 
161 Fed. 861, 89 CCA 55; Olive Land, 
etc., Co, v. Olmstead, 103 Fed. 568; 
U. Ss. v. Four Bottles Sour- Mash 
Whisky, 90 Fed. 720, 723. 
Alaska.—Cook v. Johnston, 3 


Alaska 506; Charlton v. Kelly, 2 
Alaska 532. 

Ariz.imHagan v. Dutton, 20 Ariz. 
aby Sie, P5789 : 

Cal.—New England, ete., Oil Co. v. 
Congdon; 2152.+Gal., (211,") 92): P .180; 
Garibaldi v. Grillo, 17 Cal. A. 540, 
120 P 425. 


Colo.—Healey v. Rupp, 37 Colo. 25, 
86 P 1015. 

Mont.—Ferris v. McNally, 45 Mont. 
20. 121 P 889; Kift v. Mason, 42 Mont. 
232, 112) P 392. 

Nev. 2 Round Mountain Min. Co. v. 
Round Mountain Sphinx Min. Co., 36 
Nev. 548, 560, 1388-P 71 [cit Cyc]; 
Golden v. Murphy, 31 Nev. 395, 103 
152 fee 105: P. 99% 

‘M.—Lockhart  v. Washington 
Gold, etc., Min. Co., 16 N. M. 223, 117 
122 833. 

S. D.—McPherson v. Julius, 17 S. 
D. 98, 95 NW 428. 

Wash. —Spokane Portland Cement 
Co. v.. Larson, %71 Wash. 301; 128 °P 
641; Protective Min. Co. v. Forest 
ae Min. Co., 51 Wash. 643, 99 P 
1033. 

Wyo.—Whiting v. Straup, 17 Wyo. 
1, 19, 95 P 849, 129 AmSR 1093. 


63. See supra § 166. 

64 See supra § 160. 

65. Hanson v. Craig, 170 Fed. 62, 
95 CCA 338, 161 Fed. 861, 89 CCA 


55; McCleary v. Broaddus, 14 Cal. 
A. 60, 111 P 125. 

Right to possession to explore or 
complete location generally see supra 


§ 164. 

Johanson v. White, 160 Fed. 
901, 88 CCA 838; Borgwardt v. Mc- 
Kittrick Oil Co., 164 Cal. 650, 130 P 
417; Tuolumne Cons. Min. Co. vy. 
Maier, 134 Cal. 583, 66 P 863. And 
see cases supra note 62. 

Time of making discovery gener- 
ally see infra § 181. 

67. Cole v. Ralph, 252 U. S. 286, 
40 SCt 321, 64 L. ed. 567 [rev 249 
Fed. 81, 161 CCA 43315 y 
Stockton Midway Oil Co., 
1006; Olive Land, etc., Co. v. Olm- 
stead, 193 Fed. 568; New England, 
etc., Oil Co. v. Congdon, 152 Cal. 211, 
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Rights of locator without discovery. Until an 
actual discovery of mineral, all acts tending to con- 
summate a valid mineral location gives the locator 
merely the right to continue a reasonable search for 
mineral;71 other than this a locator, without dis- 
covery, is vested with no rights in the land located 


as against the government,? or as against one who 


subsequently acquires title thereto or rights therein 
from the government by any legal means prior to 
discovery ;** nor ean he enjoin a trespass on a part 
of the tract which is not in his actual oceupancy.** 

[§ 175] (b) As to Vein or Lode Claim. 
essential to the validity of a vein or lode claim that 
there be a discovery within the limits of the claim 
of a vein or lode of mineral or rock containing min- 


Lias 


eral in place,’® that is the finding of the mineral 


29 


68. U. S.—Iron Silver Min. Co. v. 
Mike, etc., Gold, etc., Min. Co., 143 
U.S. 394, 12 SCt 543, 36 L.:ed. 201; 
Erhardt v. Boaro, 113 U. S.. 527.5 
SCt 560, 28 L. ed. 1113; U. S. v. Mid- 
way Northern Oil Co., 232 Fed. 619. 

Alaska.—Bulette v. Dodge, 2 Alas- 
ka 427. 

Cal.—New England, etc., Oil Co. v. 
Congdon, 152 Cal. 211, 92 P 180. 

Mont.—Gemmell v. Swain, 28 Mont. 
331, 72 P 662, 98 AmSR 570; Ormund 
v. Granite Mountain Min. Co., 11 
Mont. 308, 28 P 289. 

Ney.—Round Mountain Min. Co. v. 
Round Mountain Sphinx Min. Co., 36 
Nev. 543, 188 P 71, 385 Nev. 392, 129 
ee [reh den 86 Nev. 645, 141 P 
N. M.—Lockhart v. Washington 
eaer > Min. Co., 16 N. M. 223, 117 


Utah.—Hilers v. Boatman, 3 Utah 
1598 2, Pi 66 Laffrll Ly UatSe 356; 4-8Ct 
432, 28 L. ed. 454]. 

[a] Thus if, after A has marked 
and recorded, B marks, records, and 
discovers minerals, the claim is B’s. 
Bulette ,v. Dodge, 2 Alaska 427. 

{b] The mere posting of a mining 
location without discovery is of no 
effect so far as rendering invalid a 
subsequent location covering a por- 
tion of the same claim, based upon 
a valid discovery. Round Mountain 
Min. Co. v. Round Mountain Sphinx 
Min. Co., 36 Nev. 543, 138° P 71.) 35 
Nev. 392, 129 P 308 [reh den 36 Nev, 
645, 141 P 849]. 

[e] Presumption of discovery.— 
The recording of a claim and marking 
its boundaries on the ground is not 
sufficient to authorize a presumption 


92 P 180; Granlick v. Johnston, 


Wyo. 349, 213 P 98. 


of tee eee Smith v. Newell, 86 
Fed. 
Marking boundaries generally see 


infra §§ 204-215. 

Posting notice generally see infra 
§§ 195-203. 

69. Cole v. Ralph, 252 U. S. 286, 
40 SCt 321, 64 L. ed. 567 [rev 249 Fed. 
81, 161 CCA 133]; U. S. v. Midway 
Northern Oii Co., 232 Fed. 619. 

Assessment work generally see in- 
fra §§ 264-290. 

70. Round Mountain Min. Co. v. 
Round Mountain Sphinx Min. Co., 36 
Nev. 543) 1388 P 71, 35 Nev. 392, 129 
P 308 [reh den 86 Nev. 645, 141 P 
849]; Fox v. Myers, 29 Nev. 169, 86 


P»793: 

71. U. S. v. McCutchen, 238 Fed. 
575; McKenzie v. Moore, 20 Ariz, 1, 
176 P 568. See generally supra § 164. 

72. U. S. v. MeCutchen, 238 Fed. 
575; Olive Land, etc., Co. v. Olm- 
stead, 103 Fed. 568. And see cases 
supra note 62. 

73. U. S. v. McCutchen, 238 Fed. 
575; Johanson v. White, 160 Fed. 901, 
88 CCA 838; Olive Land, OL Co. 
Olmstead, 103 Fed. 568; Bulette v. 
Dodge, 2 Alaska 427; Granlick v. 
Johnston, 29 Wyo. 349, 213 P98. 
Sparks v. Mount, 29. Wyo. 1, 207 P 
1099. And see cases supra note 62. 

[a] Rule applied.—(1) Where 
plaintiff locates a mining claim un- 
accompanied by discovery, and dur- 


ing his absence to procure supplies, 
etc., defendant makes due location of 
the claim and takes possession for 
the purpose of exploration, defend- 
ant’s remedy is to protect his pos- 
session against plaintiff's entry, and 
if plaintiff reénters peaceably and 
both are in possession by common 
consent, it becomes a race of- dili- 
gence between them to _ discover 
mineral, and he who first discovers it 
obtains the prior right. Johanson v. 
White, 160 Fed. 901, 88 CCA 83. (2) 
Where part of two oil placer claims 
overlap, the construction of an un- 
inhabited cookhouse on that part of 
one of the claims which does not 
overlap is insufficient as a basis for 
the claim as against occupancy by 
the adverse claim holders combined 
with a prior discovery of oil. Gran- 
he v. Johnston, 29 Wyo. 349, 213 P 


74 Gemmell v. Swain, 28 Mont. 
831, 72 P 662, 98 AmSR 570. 

{a] A prospector who has begun 
prospecting shafts on a twenty-acre 
tract, but made no discovery, cannot 
enjoin a trespass on the _ tract. 
Gemmell v. Swain, 28 Mont. 331, 72 P 
662, 98 AmSR 570. : 

Trespassers on public mineral 
lands generally see supra §§ 157, 158. 

75. U. S.—Cameron .v. U. S., 

U. S. 450, 40 SCt 410, 64 L. ed. 659 
{aff 250 Fed. 943, 163 CCA 193); 
Cole v. Ralph, 252 Wis 286, 40 SCt 
321, 64 L. ed. 567 [rev 249 Fed. 81, 161 
CCA 133]; Lawson v. U. S. Mining 
C0. 20% We Sih, 283 SCr- 15) 2 mused. 
65 [aff 134 Fed. 769, 67 CCA 587]; 
Chrisman vy. Miller, 197 US, 9818, .'25 
SCt 468, 49 L. ed. 770; King v. Amy, 
etc., Cons. Min. Co., 152. U. S. 222, 14 
SCt 510, 38 L. ed. 419; O’Reilly v. 
Campbell, 116 U. S. 418, 6 SCt 421, 29 
L. ed. 669; Erhardt v. Boaro, 113 U.S. 
527,56. SCt-560,.28 Ty ed.1113;539 Jacke 
son v. Roby, 109 U. S. 440, 3 SCt 301, 
27 L. ed. 990; U. S. v. Sherman, 288 
Fed. 497; U. S. v. Ohio Oil Co., 240 
Fed. 996 [aff 236 Fed. 481]; Book v. 
Justice Min. Co., 58 Fed. 106; Water- 
loo Min. Co. v. Doe, 56 Fed. 685; 
Cheesman v. Shreeve, 40 Fed. 787 
[writ of error dism 17 SCt 998, 41 L. 
ed. 1177]; Van Zandt v. Argentine 
Min. Co., 8 Fed. 725, 2 McCrary 159; 
North Noonday Min. Co. v. Orient 
Min. Co., 1 Fed. 522, 6 Sawy. 299. ; 

Alaska.—Myers v. Lloyd, 4 Alaska 
sae Barnette v. Freeman, 2 Alaska 

Ariz.—McKenzie v. Moore, 20 Ariz. 
1, 176 P 568. 

Cal.—_McLemore v. Express Oil Co., 
158 Cal. 559, 112 P59, 1389 AmSR 147; 
Daggett v. ‘Yreka Min., etc., Co., 149 
Cal. 357, 86 P 968; Tuolumne Cons, 
Min. Co. v. Maier, 134 Cal. 583,° 66 
2 See Page v. Summers, 70 Cal. 121, 
12 P 120. 

Colo.—Michael v. Mills, 22 Colo. 
439, 45 P 429; Armstrong v. Lower, 
6 Colo. 393; Wolfley v. Lebanon Min. 
Co., 4 Colo. 112. 


Dak.—Golden Terra Min. Co. v. 
Smith, 2 Dak. 374, 11 NW 97. 

Ida.—Hedrick v. Lee, 89 Ida. 42, 
227 -P.. 2%; Burke—-v.—_MeDonald,—2 


Ida. (Hasb.) 679, 33 P 49. 
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rock in place, as distinguished from the float rock.’® 
A placer discovery will not sustain a lode location.’” 

[§ 176] (c) As to Placer Claim. 
to the valid location of a placer claim that there be 
a discovery of mineral upon or in the ground within 
the limits of the claim in some form other than a 
vein or rock in place;7® and this rule applies to the 
location of a claim on oil lands, the discovery 
A lode discovery 
will not sustain a placer location.®° 

[§ 177] (2) What Constitutes Discovery.*! 
mining statutes do not prescribe what is necessary 
to constitute a discovery,®* and no arbitrary rule as 
to what will constitute a sufficient discovery can be 
stated which will govern all cases, either in respect 
of lode claims or placer claims,** whether a dis- 


being essential in such a case."® 


Mont.—McShane vv. Kenkle, 18 
Mont. 208, 44 P 979, 56 AmSR 579, 3 
LRA 851; Walsh v. Mueller, 16 Mont. 
180,40 P 292; Davidson v. Bordeaux, 
15 Mont. 245, 38 P 1075; Upton v. 
Larkin, 7 Mont. 449, 17 P 728 [aff 
MAA UO S2°19; 12° SCt 614,36 Hi ed. 
330], 5 Mont. 600, 6 P 66; Hauswirth 


v. Butcher, 4 Mont. 299, 1 P 714; 
Foote v. National Min. Co., 2 Mont. 
402. 
. Nev.—Fox v. Myers, 29 Nev. 169, 86 
ey RORY 
Or.—Sharkey v. Candiani, 48 Or. 
112, 85 P 219, 7 LRANS 791. 
Utah.—Lockhart  v. Farrell, 31 


Utah 155, 86.P 1077 [rev on other 
grounds 210 U. S. 142, 28 SCt 681, 52 
L. ed. 994]; Muldoon vy. Brown, 21 
Witah21, 59° P 720: 


C. 371 [allowing app 8 B. C. 153]. 

[a] Discovery of “rock in place” 
is sufficient, and it is not necessary 
to discover a mineral vein or lode. 
aay etc, RR.) GolewetwJerry. 5 (Bs C: 

[b] Surface ground is merely an 
incident to discovery. Wolfley v. 
Lebanon Min. Co., 4 Colo. 112. 

“In place” defined see supra § 39. 

76. Book v. Justice! Min. Co., 58 
ay 106; Myers v. Lloyd, 4 Alaska 

77s Cole vy. Raiph;, 252: U.-S. 286, 
40. "SCt 351,764 L. ied. 567 [rev 249 
Fed. $1, 161 CCA 133]. 

78... U. S.—Cole v. Ralph, supra; 
‘Davis v. Wiebbold, 139 U..S. 507, 11 


SCt 628, 35 L. ed. 238; Jackson v. 
Roby, 109 U. S. 440, 3 Sct SOU e27 Hes 
ed. 990; U. S. vy. Ohio Oil Co., 240 


Fed. 996 {aff 236 Fed. 481]; Hall v. 
McKinnon, 193 Fed. 572, 113 CCA 440; 
Steele v. ‘Tanana Mines R. Co., 148 
Fed. 678, 78 CCA 412. 

Alaska.—Cook v. Johnson, 3 Alaska 
506; Cascaden v. Bortolis, 3 Alaska 
200; Overgaard v. Westerberg, 3 
Alaska 168; Bulette v. Dodge, 2 Alas- 
ka 427; Barnette v. Freeman, 2 
Alaska 286. 

Ariz.—Zeiger 13 Ariz. 
331, 114 P 565. 

Cal.—New England, etc., Oil Co. v. 
Cousdony 152) “Call 120097, 92:7 Po i180% 
Gregory v. Pershbaker, 73 Cal. 109, 
14 P 401; Batt v. Stedman, 36 Cal. A. 
6.08 F217 3 IP 99: 

Mont.—McDonald v. Montana Wood 
Co., 14 Mont. 88, 35 P 668, 43 AmSR 
616; Moxon v. Wilkinson, 2 Mont. 421. 

Wyo.—Dean v. Omaha-Wyoming 
Oil Co., 21 Wyo. 133, 1438, 128 P 881, 
129 2 10238 “fet, Cyc]. 

79. Southern Pac. Co. v. U. S., 249 
Fed. 785, 162 CCA 19 [rev on other 
grounds 251 U. S. 1, 40 SCt 47, 64 L. 
ed. 97]; U. S. v. Ohio Oil Co., 240 
Fed. 996 Laff 236 Fed. 481];.U. S. v. 
MeCutehen, 238 Ped. 575;° U0. S. v. 
McCutchen, 234 Fed. 702; Olive Land, 
etce., Co. v. Olmstead, 103 Fed. 568; 
Nevada Sierra Oil Co. v. Miller, 97 


v. Dowdy, 


Fed. 681; Smith v. Union Oil Co., 166 
Cal. 217, 135 P 966; McLemore v. 
Express Oil Co., 158 Cal. 559, 112 P 


59, 139 AmSR 147; New England, etc., 
Oil Co. v. Congdon, 152 Cal. 211, 92 


MINES AND MINERALS 


It is essential 


of oil 


The 


P 180; Miller v. Chrisman, 140 Cal. 
440, 73 P 1083, 74 P 444, 98 AmSR 
63: ‘TafErloT (WS 313825 SCtt 468h 49 
L. ed. 770]; Granlick v. Johnston, 29 
Wyo. 349, 213 P 98; Sparks v. Mount, 
290; Weyion” A 00 5 Peed OOo Deane: 
Omaha-Wyoming Oil Co., 21 Wyo. 
133, 128 P (881, 229) P1023; 

[a] Thus, where public land is 
located as oil land, a failure of the 
locators to discover oil, in the ab- 
sence of a retention of possession and 
a prosecution of the work, is fatal to 
the validity of such location. New 
England, ete., Oil Co. v. Congdon, 152 
Cal. 2E15-925P" 180) 

Rights of oil or gas Locate. under 
the Pickett Act see supra § 1 

$0. Cole v. Ralph, 252 U. 1 286, 
40 SCt 321, 64 L. ed. 567 [rev 249 Fed. 
81, 161 CCA 1337. 

81. Discovery generally 
covery 18 C. ay p 1054. 

82. Chrisman v. Miller, 197 U.S. 
313, 25 SCt 468, 49 L.-ed. 770; Gari- 
pardt v. Grillo, 17 Cal. A. 540, 120 P 
425. 

83. U. S. v. Safe Inv. Gold Min. 
Co., 258 Fed. 872, 169 CCA 592; Gari- 
Saas v. Grillo, 17 Cal. A, 540, 120 P 

84. U. S.—U.S. v. Ohio Oil Co., 240 
Fed. 996 [aff 236 Fed. 481]; Cascaden 
v. Bortolis, 162 Fed. 267, 89 CCA 247, 
15 AnnCas 625. 

Alaska.—Cook v. Johnson, 3 Alaska 
506; Charlton v. Kelly, 2 Alaska 532. 

Ariz.—Hagan vy. Dutton, 20 Ariz. 
476) 1810578. 

Cal.—Garibaldi v. Grillo, 17 Cal. A. 


540, 120) P 425. 
Colo.—Bryan v. McCaig, 10 Colo. 
Johnston, 29 


see Dis- 


309, 15 P 413. 

Wyo.—Granlick v. 
Wyo. 349, 213 P98. 

[a] Tlustration.—It is a question 
of fact whether or not a crevice dis- 
closed by a discovery shaft contains 
mineral-bearing rock. Bryan v. Mc- 
Caig, 10 Colo. 309, 15 P 413. 

85. Chrisman v. Miller, 197 U. S. 
3138, 25 SCt 468, 49 L. ed. 770; Mason 
v. Washington-Butte Min. Co,, 214 
Fed. 32, 130 CCA 426; Waterloo Min. 
Co. v. Doe, 56 Fed. 685; Cheesman v. 
Shreeve, 40 Fed. 787 [app dism 163 
U. S. 704, 16 SCt 1206, 41 L. ed. 320]; 
Garibaldi v. Grillo, 17 Cal. A. 540, 120 
P 425; Bergquist v. West Virginia- 
Wyoming Copper Co., 18 Wyo. 234, 
106 P 673; Collom vy. Manley, 32 Can. 
S. C. 371 [allowing app 8 B. C. 153]. 

[a] Ilustration.—Where the origi- 
nal discoverers and locators of a lode 
have sunk a shaft on the.claim, and 
each one knows of the existence of 
mineral-bearing rock in place in that 
shaft, and at a point where they 
posted a notice, such facts sufficiently 
show a discovery to support a new 
location by them at the time of 
posting the _ notice. Bergquist v. 
West Virginia-Wyoming Copper Co., 
18 Wyo. 234, 106 P 6738. 

Place of discovery generally see 
infra § 182. 

86. Chrisman v. Miller, 197 U. S. 
313, 25 SCt 468, 49 L. ed. 770 [aff 140 
Cal. 440, 73 Pe 1083,.74 P 444, 98 


“—- v 


[§§ 175-177, 


covery has been made being generally a question 
of fact for a jury to determine.** 
generally, however, that the term ‘‘discovery’’ as 
applied to a mining claim means the acquirement 
of knowledge that a vein or lode exists within the 
limits of the claim,®® or in case of a placer claim 
that it is reasonably valuable for such mining.%® 
And while it is not necessary that ore or mineral 
in paying quantities be found,’ it 1s well settled 
that mineral must be found under 
stances and of such a character and quantity that 
a reasonably prudent man, not necessarily a skilled 
miner, would be justified in expending time and 
money developing it, with the reasonable expecta- 
tion of finding mineral in paying quantities ;** mere 


It may be stated 


such cireum- 


AmSR 63]; U. S. v. McCutchen, 238 
Fed. 575; Charlton v. Kelly, 156 Fed. 
433, ‘84\'CCA '295, 23 AnnCas 518; 
Garibaldi v. Grillo, 17 Cal. A. 540, 120 
P 426, 

fa] Of oil claim.—A ‘discovery,’ 
which will vest the locator of an oil 
claim with rights in the property, 
must be such as to show that the 
land is subject to entry under the 
Statute, and to entitle him to a 
patent in compliance with the law. 
U. S. v. McCutchen, 238 Fed. 575. 

87. U. S.—Mason v. Washington- 
Butte Min. Co., 214 Fed. 32, 130 CCA 
426; Charlton v. Kelly, 156 Fed. 433, 
84 CCA 295, 13 AnnCas 518; Cascaden 
v. Bartolis, 146 Fed. 739, 77 CCA 496; 
Shoshone Min. Co. v. Rutter, 87 Fed. 
801;> Sb. CEA) +223 [rev -on other 
grounds 177 U. S. 505, 20 SCt 726, 
44 L. ed. 864]; Bonner v. Meikle, 82 
Fed. 697; Meydenbauer v. Stevens, 
78 Fed. 787; Book v. Justice Min. Co., 
58 Fed. 106; Jupiter Min. Co. v. 
Bodie Cons. Min. Co., 11 Fed. 666, 
7 Sawy. 96. 

Alaska.—Myers v. Lloyd, 4 Alaska 
263; Cook v. Johnson, 3 Alaska 506. 

Ariz.—Score v. Griffin, 9 Ariz, 295, 
80 P 331. 

Cal.—Tuolumne Cons. Min. Co. v. 
Maier, 134 Cal. 583, 66 P 863. 

Colo.—Armstrong vy. Lower, 6 Colo. 
393. 

Dak.—Golden Terra: Min. Co. v. 
Mahler, 4 MorrMinR 390. 

Ida.—Burke v. McDonald, 3 Ida. 
296, 29 P 98. 

Mont.—Murray v. White, 42 Mont. 
423, 113 PRP. 754, 756, AnnCas1912A 
1297 [cit Cyc]; McShane v. Kenkle, 
18 Mont, 208, 44 P 979, 56 AmSR 579, 
33 LRA 851; Walsh v. Mueller, 16 
Mont. 180, 40 P 292; Davidson v. 
Bordeaux, 15 Mont. 245, 38 P 1075; 
Shreve v. Copper Bell ‘Min. Cog att 
Mont. 309, 28 P 315. 

Nev.—Overman Silver Min. Co. v. 
Coreoran, 15 Nev. 147. 

Or.—Mul@rick v. Brown, 37 Or. 185, 
61 P 428. 

[a] The value of the rock in a 
vein is not a determining element in 
the question of discovery. The find- 
ing of mineral-bearing rock in place 
constitutes a valid discovery, wheth- 
er such rock assays high or low. 
Book v. Justice Min. Co., 58 Fed. 
106; Myers v. Lloyd, 4 Alaska 263. 

ss. U. S—Cameron vy. U. S., 252 
U. S. 450, 40 SCt 410, 64 L. ed. 659 
[aff 250 Fed. 943, 168 CCA 193]; Cole 
v. Ralph, 252. U. S. 286, 40 SCt 321, 
64 L. ed. 567 [rev 249 Fed. 81, 161 
CCA 133]; Chrisman y. Miller, 197 
U. S. 813, 25 SCt 468; 49 LL. ed..270; 
U. 8S. v. Ohio Oil Co., 240 Fed, 996 
[aff 236 Fed. 481]; U. S. v. Me- 
Cutchen, 238 Fed. 575; Mason. v. 
Washington-Butte Min. Co., 214 Fed. 
32, 130 CCA. .426; Multnomah Min., 
etc., Covsve ues. 821s Meds 100/228 
CCA 28 One Sieve ‘Lavenson, 206 Fed. 
755; Cascaden, v. Bortolis, 162 Fed. 
267, 89. CCA 247,. 15.) AnnCas' 625); 
Charlton v. Kelly, 156 Fed. 433, 84 
CCA 295, 18 AnnCas 518; Lange Ve 
Robinson, 148 Fed. 799, 79 CCA nh 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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-§§ 177-179] 


indications of minerals are not sufficient.®® 

A mere conjecture or belief as to the existence of 
minerals ordinarily is not sufficient to constitute a 
But in some coal and oil eases this 
rule has been departed from, and belief substituted 
for knowledge as being sufficient discovery,®! and 
it has been held sufficient to discover the presence 
of mineral in such proximity to the claim as to 
justify a reasonable belief in its existence.®? 

[§ 178] (3) By Whom Discovered; Transfer of 
So long as a discovery has 
been made and the location is based thereon, it is 
not essential that the locator be the first or original 
He may avail himself 
of a previous discovery which has been abandoned 
or forfeited, within the limits of his location, with- 
out making a valid new discovery for himself, pro- 
vided he adopts the previous discovery as his own 


discovery.®° 


Rights—(a) In General. 


discoverer of the mineral.?? 


Cascaden v. Bartolis, 146 Fed. 739, 77 
CCA 496; Nevada Sierra Oil Co. v. 
Home Oil Co., 98 Fed. 673; Book v. 
Justice Min. Co., 58 Fed. 106; Castle 
v. Womble, 19 Land Dec. 455. 

f Alaska.— Duffy v. Strandberg, 5. 
Alaska 353; Cook v. Johnson, : 3 
Alaska 506; Cascaden v. Bortolis, 3 
Alaska 200; Overgaard v. Westerberg, 
3 Alaska 168; Charlton v. Kelly, 2 
Alaska 532. 


Ariz.m—Hagan vy. Dutton, 20 Ariz. 
476, 181 P 578. 
Cal.—Miller v. Chrisman, 140 Cal. 


440, 73 P 1083, 74 P 444, 98 AmSR 63 
[aff‘/197 U. S. 318, 25 SCt 468,-49 L. 
ed. 770]; Stockton v. Santa Paula Oil 
Cor, 64 Call As'384 220° P661s Gari- 
baldi.v. Grillo, 17 Cal. A. 540, 120 P 
425. 

Mont.—Murray v. White, 42 Mont. 
423, 113 P 754, 756, AnnCas1914A 
1297 [cit Cyc]; McShane v. Kenkle, 
18 Mont. 208, 44 P 979, 56 AmSR 579, 


383 LRA 851; Shreve v. Copper Bell 
Min. Co., 11 Mont. 309, 28 P 315. 
Nev.—Fox v. Myers, 29 Nev. 169, 


86 eP U793= : 

Wyo.—Columbia Copper Min. Co. v. 
Duchess Min., etc.; Co., 13 Wyo. 244, 
79 P 385. : 

[a] “When the controversy is be- 
tween two mineral claimants the 
rule respecting the sufficiency of a 
discovery of mineral is more liberal 
than when it is between a mineral 
claimant and one seeking to make an 
agricultural entry, for the reason 
that where land is sought to be taken 
out of the category of agricultural 
lands the evidence of its mineral 
character should be reasonably clear, 
while in respect to mineral lands, in 
a controversy between claimants, the 
question is simply which is entitled 
to priority.” Chrisman v. Miller, 197 
U. ‘S. 818, 328," 25 SCt 468, 49 Le-ed. 
770 fquot Hagan Vv. Dutton, 20 Ariz. 
476, 480, 181 P 578]. 

[b] A mere willingness (1) on the 
part of the prospector to further ex- 
pend his labor and means has been 
held insufficient; the question should 
not be left to the arbitrary will of 
the locator. Charlton v. Kelly, 2 
Alaska 532. (2) But on the other 
hand it has been held that “A valid 
location of a mining claim may be 
made whenever the prospector has 
discovered such indications of min- 
eral that he is willing to spend his 
time and money in following with the 
expectation of finding ore’ is a proper 
instruction, and changing the word 
“willing” to “justified” radically 
changes the instruction, and is an 
improper modification.. Burke v. Mc- 
Donald, 3 Ida. 296, 304, 29 P 98. 

sg. U. S.—U. S. v. Ohio Oil Co., 
240 Fed. 996 [aff 236 Fed. 481]; 
Multnomah Min., ete. Co. v. U. S., 
211 Fed. 100, 128 CCA 28. 

Kelly, 2 


Alaska.—Charlton Vv. 
Alaska 5382. 

Cal.— Harper v. Hill, 159 Cal. 250, 
213/162. 


[40 C. J.—60] 


MINES AND MINERALS 


A Nes est v. Omaha-Wyoming 
Oil Coy 


21 Wyo. 133, 128 P 881, 129 
P 1023. 


Ont.—Re Rodd, 10 OntWR 671. 

fa] Illustration. — Evidence that 
there were seams of minerals on a 
claim located by witness without any 
showing as to what the minerals 
were is insufficient to establish a dis- 
covery of valuable minerals within 
the lines of the claim essential to the 
valid location of a mining claim. 
ELAPDCr Va, elie 9 Cale 7250)9 013) ie 


162. 

{b] Mere indications of il, (1) 
however strong, are insufficient to 
constitute a “discovery” sufficient to 
sustain a location of the ground un- 
der the mining laws. U. S. v. Ohio 
Oil Co., 240 Fed. 996. (2) Where an 
oil land locator drilled a twenty-foot 
hole with a two-inch auger, poured 
about a gallon of water into it, and 
upon bailing out the water discovered 
traces of oil on top of it, there was 
no discovery such as would support 
the location of an oil- placer claim. 


Granlick v. Johnston, 29 Wyo. 349, 
213 P98: 
{c] Finding a small quantity of 


gas in drilling wells on an oil claim 
is not such a “‘discovery”’ as to give 
the locators. any vested rights as 
against the United States. U. S. v 
McCutchen, 238 Fed. 575. 
5 S.—Chrisman v. Miller, 197 

U. S. 313, "25 SCt 468, 49 LL. ed. 770; 
King v. Amy, etc., Cons. Min. Cor a2 
OSes ail SCt 510, 38 ly. ed. "419; 
Larkin v. Upton, 144 U. S. 19, 12 SCt 
614, 36 L. ed. 330; Erhardt v. Boaro, 
113 (U.S. 527) SSCt-560, 28 os ed. 
1113; Charlton v. Kelly, 156 Fed. 433, 
84 CCA 295, 13 AnnCas 518; Smith v. 
Newell, 86 Fed. 56. 

Alaska.—Moore_ v. 
Alaska 121. 

Cal.—Miller v. Chrisman, 140 Cal. 
440, 73 P 1083, 74 P 444, 98 AmSR 


Steelsmith, 1 


63 [aff 197 U. S. 318, 25 SCt 468, 49. 


L. ed. 770]. 
Utah.—Copper Globe Min. Co. v. 
Allman, 23 Utah 410, 64 P 1019. 
Can.—Collom v. Manley, 32 Can. 8. 
Cy 371 fallowinge appr 8°B. Ce 1538). 
Ont.—Re Blye, 12 OntWR 986 [al- 
lowing app 11 OntWR 323 (allowing 
app [1908] Min. Comrs. Cas. 120) ]. 
9152 WHS: -v. Southern! Pack Co, (251 
WES, S40 SCt 47264 edo Trev. 
249 Fed. 785, 162 CCA 19]; Diamond 


Coal ete Con VU. 8472338) UL S7286, 
34S Ct. SOT 685i edie 9365, 8. iS) vi 
Northern Pac. R»'Co.) 1°) (2d) 53: 


[a] “This modification of the rule 
has been most approved in circles en- 
gaged in flotation of corporate stocks 
of sorts upon like lands, between 
times warily dodging ‘blue sky’ laws 
and indictments for fraudulent use 
of the mails. It is equally fair to 
note that the decisions in said cases 
are written by the learned justice 
who participated in the decision be- 
low, appealed from in the first of 
them; that is, on appeal he affirmed 


[40 O.J.] 785 


and bases his location thereon;%4 but not while the 
prior discoverer is working and ¢claiming a right to 
work on the claim.®> 
may allow a location, by another, to be based upon 
his work of discovery,®® or he may assign and trans- 
fer his prospective discovery to one who may follow 
it up and make such discovery as to entitle the 
assignee to a valid location.%? 

By one holding option. 
on a mining claim by one holding an option to pur- 
chase the claim, but before he has exercised such 
option, and while the right of possession remains 
in the original locators, inures to the benefit of the 
latter’s location.%® 

[§ 179] (b) Agent.°? 
agent, on behalf of his principal, inures to the lat- 
ter’s benefit,1 and the principal is not estopped from 
claiming the benefit of the discovery, by reason of 


So also the original discoverer 
oD 


A discovery of mineral 


A discovery made by an 


his decision appealed from, on the 
facts as well as law. True, precedent 
permits, if it does not justify, the 
procedure; but precedent can be 
found for anything, if needs be go- 
ing back to the Jeffreys and Pilates. 
Whether in like circumstances like 
procedure would be adopted in a 
Gompers Case is at least an interest- 
ing speculation. Be this as it may, 
however, the rule aforesaid, first an- 
nounced by a great judge of mining 
law, Mr. Justice Field, is’ unchanged 
in lode claim or other mineral cases, 
and is adhered to herein.’ U:_ S.v. 

Northern Pac. R. Co., 1:F. (2d) 53, 57, 

92. Erhardt v. Boaro, 113 U. S. 
527, 5 SCt 560, 28 L. ed. 1113. 

93. U. S.—Nevada Sierra Oil Co. 
v. Home Oil Co., 98 Fed. 673; Book 
v. Justice Min. Co., 58 Fed. 106; Ju- 
piter Min. Co. v. Bodie Cons. Min. Co., 
11 Fed. 666, 7 Sawy. 96. 

Alaska.—Anvil Hydraulic Co. v. 
Scandia Min. Syndicate, 4 Alaska 479. 


Ariz.mHagan v. Dutton, 20 Ariz. 
476, 181 P 578. 
Cal.—Willeford v. Bell, 49 P 6. 


Colo.—McMillen v, Ferrum Min. 
Co., 32 Colo. 38, 74 P 461, 105 AmSR 
64 


Mont.—Wenner v. McNulty, 7 Mont. 
30, 14 P 643. rd 


Utah.—Hayes  v. 
Utah’ 135; "d3nP7 1029. 

94. Hagan v. Dutton, 20 Ariz. 476, 
181 P 578; McMillen v. Ferrum Min. 
Co., 32 Colo. 38, 74 P 461, 105 AmSR 
64; Re Smith, 19 Ont. L. 577, 14 Ont 
yay 881. And see cases supra note 

[a] Mere knowledge of the former 
discovery is not sufficient, if the lo- 
cation is not based thereon. McMil- 
len v. Ferrum Min. Co., 32 Colo. 38, 
74 P 461,105 AmSR 64. 

95. Re Smith, 19 Ont. L. 577, 14 
OntWR 881; In re McNeil, 17 Ont. L. 
621, 18 OntWR 6. 

96. Anvil Hydraulic Co. v. Scandia 
Min. Syndicate, 4 Alaska 479. 


Lavagnino, 


97. Bay v. Oklahoma Southern 
eae etces'Co., 13 (OK e425 i see 
36. 


Transfer of location rights gener- 
ally see infra § 236. 

98. Rooney A Barnette, 200 Fed. 
OOM CCAS 

99. Location sn agent generally 
see supra §§ 152-154. 

1. Barnette vy. Freeman, 2 Alaska 
286; Thompson v. Burk, 2 Alaska 
249; Whiting v. Straup, 17 Wyo. 1, 
19, 95 P 849, 129 AmSR 1093. : 

fa] Rule applied.—Where defend- 
ant located a placer mining claim, 
but made no discovery, and plaintiff 
made a subsequent relocation, and 
thereafter, without notifying defend- 
ant of that fact, entered into a con- 
tract with him to dig a discovery 
shaft for him on the claim, which 
he completed, and in which he dis- 
covered gold, the discovery inured to 
perfect defendant’s senior location, 
and plaintiff was estopped to deny his 


786 [40 C.J.] 
the agent’s acts, before the agency, in conveying 
to a third person a previous location which had been 
made on the same ground, on his own behalf with- 
out discovery ;2 nor does the fact that the agent is a 
stockholder in a company to which the later claim 
is subsequently conveyed estop the company from 
claiming the benefit of the discovery.® 

[§ 180] (c) Association.t Since the location by 
an association of individuals of a number of single 
placer claims is regarded as a single location,’ a 
single discovery of mineral within the limits of the 
claim is sufficient for the entire claim,® and where 
a part of the claim is conveyed to a third person 
under an agreement to explore the claim for the 
benefit of the association, his subsequent discovery 
inures to the benefit of the whole claim.? Where, 
however, the conveyance expressly provides that the 
grantee shall have all the rights in the part con- 
veyed that the associates enjoyed, it becomes a 
separate and independent claim and a discovery 
thereon by the grantee inures to his benefit only.® 


MINES AND MINERALS 


Bai oa, 


[§§ 179-181.' = 


[§ 181] (4) Time of Discovery. In practice, dis- 
covery of minerals usually precedes the location of 
a mining claim.’ But although a location must rest 
upon discovery and will not be, complete until the 
discovery is made,!° in the absence of intervening 
rights the time of making the discovery in rela- 
tion to the other acts of location is immaterial, 
and although it is made subsequent to the perform- 
ance of other acts of location, the location, at least 
from the date of the discovery, is valid and effee- 
tive,!? except as against persons who in good faith 
have acquired intervening rights.1* Thus, in the ab- 
sence of intervening rights, it is immaterial that 
mineral is not discovered on the claim until after 
the notice of location is posted and the boundaries 
marked.'* If discovery precedes marking and other 
acts of location, they relate back to the date of 
discovery ;'° but, if the other acts of location are 
performed first, the validity and life of the claim 
begins only with the act of discovery,’® and not by 


principal’s title. Thompson v. Burk, 
2 Alaska 249. 

Effect of location by agent gener- 
ally see Supra § 154. 

25 hiting v. Straup, 17 Wyo. 1, 
95 P 849, 129 AmSR 1093. 

[a] Thus where, after the per- 
formance of the necessary acts for 
the location of an oil placer mining 
claim, except that of discovery, the 
one who acquired the right of the lo- 
eators conveyed a part of the tract 
embraced in the claim, and subse- 
quently as an employee and agent of 
another peaceably and in good faith 
entered and made a discovery upon 
the remaining tract and located the 
same for his principal, such discovery 
did not validate the previous location 
or perfect the title of the grantee to 
the tract conveyed, but inured to the 
benefit of the later location. Whiting 
v. Straup, 17 >Wyo. 1, 95, PB: 849,-129 
AmSR 1098. 

3. Whiting v. Straup, supra. 

4. Power of association to locate 

claim generally see supra 


See supra § 151. 

6 Hall v. McKinnon, 193 Fed. 572, 
113 CCA 440; Reins v. Raunheim, 28 
Land Dec. 526; In re Union Oil Co., 25 
Land Dec. 351; Merced Oil Min, Co. 
v. Patterson, 162 Cal. 358, 122 P 950; 
Miller v. Chrisman, 140 Cal. 440, 73 
P 1083, 74 P 444, 98 AmSR 63 [aff 
197.U._ S. 318, 25 SCt. 468, 49 L. ed. 
770]; Gregory v. Pershbaker, 73 Cal. 
109, 14 P 401; McDonald v. Montana 
Wood Co., 14 Mont. 88, 35 P 668, 43 
AmSR 616. 

7. Merced Oil Min. Co. v. Patter- 
son, 162 Cal. 358, 122 P 950; Merced 
Oil Min. Co. v. Patterson, 153 Cal. 
624, 96 P 90; Miller v. Chrisman, 140 
Cal, 440, 73 P 1088, 74 P 444, 98 
AmSR i63 faff.197U. S. 318, 25°SCt 
468, 49 L. ed. 770]. 

8 Merced Oil Min. Co. v. Patter- 
son, 153 Cal. 624, 96 P 90. 

fa] Thus, where eight persons as 
associates. make a location of one 
hundred and sixty acres of mineral 
lands under the placer mining laws, 
and then, before making any dis- 
covery, convey a designated forty- 
acre part thereof to a grantee, with 
the expressed intent that the grantee 
shall have all the rights therein 
which the associates enjoyed, and 
there is no other agreement, the 
conveyance operates to sever the 
forty acres from the balance, and 
make it a Separate and independent 
claim, and a discovery made by the 
grantee thereon does not inure to the 
benefit of the associates. Merced 
Oil Min. Co. v. Patterson, 153 Cal, 
624, 96 P 90. 

9. Cole v. Ralph, 252. U. S. 286, 40 


81, 161 CCA 133]; Burke v. McDonald, 
3 Ida. (Hasb.) 296, 29 P 98. 

{a] Rule applied.—Where a dis- 
covery is made by a prospector of 
such a character as to entitle him to 
make a valid location on September 
16, and he sets his stakes on the 17th, 
and completes his staking and mark- 
ing of boundaries according to law 
on the 18th, his discovery and loca- 
tion will date from September 16. 
Burke v. McDonald, 3 Ida. (Hasb.) 
296, 29), R98. 

10. See supra §§ 174-176. 

11. U. S.—Union Oil Co. v. Smith, 
249 U.S. 337,39 SCt. 308, 310, 63) L. 
ed. 6385; Creede, etc., Min., etc., Co. v. 
Uinta Tunnel Min., etc., Co., 196 U. 
S. 337, 25 SCt 266, 49 L. ed. 501 [aff 
119 Fed. 164, 57 CCA 200]; Erhardt 
V.. Boaro; 1130. 8..52:7, 5 SCt.560, 28 
L. ed. 1113; Erwin v. Perego, 93 Fed. 
608, 35 CCA 482; Jupiter Min. Co. v. 
Bodie Cons. Min. Co., 11 Fed. 666, 7 
Sawy. 96; Van Zandt v. Argentine 
Min. Co., 8 Fed. 725, 2 McCrary 159 
fait) £22. Up Sw ars Wy) SCtxL356,. 350° da 
ed. 1140]; North Noonday Min. Co. v. 
salep Min. Co., 1 Fed. 522, 6 Sawy. 

Alaska.—Cook v. Johnson, 3 Alaska 
506; Debney v. Iles, 8 Alaska 438; 
Charlton v. -Kelly, 2 .Alaska 532; 
Bulette v. Dodge, 2 Alaska 427. 

Cal.—New England, ete., Oil Co. v. 
Congdon, 152 Cal. 211, 92 P 180; Mil- 
ler v. Chrisman, 140 Cal. 440, 73 P 
1083, 74 P 444, 98 AmSR 68. 

Colo.—Healey v. Rupp, 37 Colo. 25, 
86 P 1015; Brewster v. Shoemaker, 28 
Colo. 176, 68 P 309, 89 AmSR 188, 53 
LRA 793; Corning Tunnel Co. v. Pell, 
4 Colo. 507. 

Wash.—Protective Min. Co. v. 
Forest City Min. Co., 51 Wash. 643, 
r99 P 1038; Cedar Canyon Cons. Min. 
Co. v. Yarwood, 27 Wash. 271, 67 P 
749, 91 AmSR 841. 

Wyo.—Whiting v. Straup, 17 Wyo. 
1, 19,°95 P 849, 129, AmSR, 11093: 

[a] In Canada discovery of valu- 
able mineral must be made before a 
valid mining claim can be staked out, 
and where a claim is staked on an 
insufficient discovery, no real discov- 
ery having been made until after the 
staking had been completed, and no 
discovery post planted upon it until 
after the claim had been recorded, the 
claim is invalid. Re Smith, [1908] 
Min. Comrs, Cas. 314; Re McCrim- 
mon, [1907] , Min. .Comrs, Cas... 79. 
Re McDermott, [1906] Min. Comrs. 
Cas. 4. 

12. U. S.—Cole v. Ralph, 252 U.S. 
286, 40 SCt 321, 64 L. ed. 567 [rev 
249 Fed. 81, 161 CCA 133]; Union 
OM,.Co. iw. -Smith,1.249 pO masaroot eo 
SCt 308, 310, 63 L. ed. 635; Creede, 
etc., Min., etc., Co. v. Uinta Tunnel 


SCt 321, 64 L. ed. 567 [rev 249 Fed.! Min., etc., Co., 196 U. S. 337, 25 SCt 


266, 49 L. ed. 501; Olive Land, etc., 
Co. v. Olmstead, 103 Fed. 568; Nevada 
Sierra Oil Co. v. Home Oil Co., 98 
Fed. 673; Erwin v. Perego, 93 Fed. 
608, 35 CCA 482; Garrard v. Silver 
Peak Mines, 82 Fed. 578 [aff 94 Fed. 
983, 36 CCA 603]; Jupiter Min. Co. v. 
Bodie Cons. Min. Co., 11 Fed. 666, 7 
Sawy. 96; Zollars v. Evans, 5 Fed. 
172, 2 McCrary 39. 

Alaska.—Cook v. Johnson, 3 Alaska 
506; Charlton v. Kelly, 2 Alaska 532. 

Ariz.—Field v: Grey, 1 Ariz. 404, 
25eP) 793. 

Cal.—Weed v. Snook, 144 Cal. 439, 
77 P 1028; Tuolumne Cons, Min. Co. 
v. Maier, 134 Cal. 583, 66 P 863. ; 

Colo.—Healey v. Rupp, 37 Colo. 25, 
86 P 1015; Brewster v. Shoemaker, 
28 Colo. 176, 68 P 309, 89 AmSR 188, 
53 LRA 793; Beals v. Cone, 27 Colo. 
473, 62 P 948, 83 AmSR 92; Strepey 
Vv. Starke? Colo. 614, 5 Bada 


Dak.—Golden Terra Min. Co. v. 
Smith, 2 Dak. 374, 11 NW 97. 

Nev.—Patchen v. Keeley, 19 Nev. 
404, 14 P 347. 

Or.—Sharkey v. Candiani, 48 Or. 


112, 85—P.219, 7 LRANS 791, 

S. D.—Sands v. Cruikshank, 15 S. 
D. 142, 87 NW 589. 

Wash.—Protective Min. Co. v. For- 
est City Min. Co., 51 Wash. 643, 99 P 
1083; Cedar Canyon Cons. Min. Co. v., 
Yarwood, 27 Wash. 271, 67 P 749, 91 
AmSR 841. 

Wyo.—Dean v. Omaha-Wyoming 
Oil Co., 21 Wyo. 133, 128 P 881, 129 
P 1023; Whiting v. Straup, 17 Wyo. 
a Ae 95 P 849, 129 AmSR 1093 [cit 

ye]. 

13. U.S—Cole v. Ralph, 252 U.S. 
286, 40 SCt 321, 64 L. ed. 567 [rev 
249 Fed. 81, 161 CCA 133]. 

Alaska.—Charlton v. Kelly, 2 Alas- 
ka 532. 

Colo.—McMillen v. Ferrum Min. 
ae 32 Colo. 38, 74 P 461, 105 AmSR 


Nev.—Round Mountain Min. Co. v. 
Round Mountain Sphinx Min. Co., 36 
Nev. 543, 560, 138 P 71 [cit Cyc]. 

Ont.—Re Munro, 19 Ont. L. 249, 14 
paki 523; Re Cashman, 10 OntWR 

And see caseS supra notes 11, 12. 

14. Waskey v. Hammer, 170 Fed. 
31, 95, CCA’ 305 [aff 223 U.S. 85, 32 
SCt 187, 56 L. ed. 359]; Protective 
Min. Co. v. Forest City Min. Co., 51 
Wash. 643, 99 P 1033. And see cases 
supra note 12. 

Marking boundaries generally sce 
infra §§ 204-215. 

Posting notice generally see infra 


§§ 195-203. 
yee Redden v. Harlan, 2 Alaska 
16. Cole v. Ralph, 252 U. S. 286, 


40 SCt 321, 64 L. ed. 567 [rev 249 
Pedls 81, 0c861 (CCA 2133") Redden. ve 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§§ 181-183] 


relation back to the date of the location,’’ except- 
that the right to a vein discovered in a tunnel re- 
lates back to the date of the location of the tunnel 


site.t8 


[§ 182] (5) Place of Discovery. The discovery 
must be within the limits of the claim sought to 
be located ;?® proximity is not sufficient;?° hut so 
long as any portion of the discovery is within the 
limits of the claim it is sufficient.?! 
this there is no rule as to place of discovery, as to 
its altitude or depth,?? except that as to a vein 
or lode claim the discovery must be upon the apex 
The discovery, however, can be made 
only upon lands subject to location,?* and not be 
within the limits of another existing claim.”® 
discovery supports one location only, within the 
limits of the claim in which the discovery is made ;"° 
but where mineral is discovered at different parts 
of the same apex, it justifies the location of more 


of the vein.2? 


than one claim.?? 


The loss of rights to the place where discovery 
has been made is fatal to the location as based on 


Harlan, 2 Alaska 402; Cedar Canyon 
Cons. Min. Co. v. Yarwood, 27 Wash 


271, 67 P 749, 91 AmSR 841. And 
see cases supra note 12. 
17. Johanson y. White, 160 Fed. 


901788. COA 83. = 

18. See infra § 260. 

19. U. S.—Cole v. Ralph, 252 U.S. 
286, 40 SCt 321, 64 L. ed. 567 [rev 
249 Fed. 81, 161 CCA 133]; Waskey v. 
Hammer, 223 U. S. 85, 32 SCt 187, 56 
ee redscsh9 fat: £70). Fed: 31,.,95 ,CCA 
305]; Larkin v. Upton, 144 U. S. 19, 
12 SCt 614, 36 L. ed. 330; Gwillim v. 
Donnellan, 115 U.S.) 45, 5-SCt 1110, 
29 L. ed. 348. 

Alaska.—Myers v. Lloyd, 4 Alaska 
263; Overgaard v. Westerberg, .3 
Alaska 168. 

Ariz.—Hagan v. Dutton, 20 Ariz. 
476, 181 P 578; Zeiger v. Dowdy, 13 
Ariz. 331, 114 P 565. 

Cal.—Weed v. Snook, 144 Cal. 439, 
77 P 1023; Tuolumne Cons. Min. Co. 
v. Maier, 134 Cal. 583, 66 P 863. 

Colo.—Michael v. Mills, 22 Colo. 
439, 45 P 429; Girard v. Carson, 22 
Colo. 345, 44 P 508; Moyle v. Bullene, 
7 Colo. A. 308, 44 P 69. 

Ida.—Atkins v. Hendree, 

Mont.—Upton v. Larkin, 7 Mont. 
449° 17. P°728 [aff 144°U. S.219;°12 SCt 
614, 36 L. ed. $3043 Upton v. Larkin, 
5 Mont. 600, 6 P 6 

Ss. I MoD ei Sot v. Julius, 17 S. 
D. 98, 95 NW 428. 

Utah.—Watson _ v. 
Utah 265, 49 P 479. 
Wyo.—Dean  v. 

Oil Co., 
P 1023. 
ay see cases supra notes 62, 75, 


Mayberry, 15 


Omaha-Wyoming 
21 Wyo. 133, 128 P 881, 129 


20. Waskey v. Hammer, 223 U. S. 
S532 SCt 187, 56 Li. -ed: 359 [aff 170 
Bedi3t, 95 CCA 305]. 

21. Golden Terra Min. Co. v. 
Smith, 2 Dak. 377, 11 NW 98; Upton 
v. Larkin, 7 Mont. 449, 17 P 728 [aff 
144 U..S..19, 12-SCt 614, 36 L. ‘ed. 
330]; Phillips v. Brill, 17 Wyo. 26, 
95-P 856 

{a] Thus it is immaterial that the 
discovery under which an oil placer 
miner is located is on the boundary 
line of the claim. Phillips v. Brill, 
17 Wyo. 26, 95 P 856. 

Discovery shaft on boundary line 
see infra § 183. 

22. Overgaard v. Westerberg, 3 
Alaska 168; Re Munro, 19 Ont. L. 249, 
14 OntWR 523. 

[a] Thus it may be made on a 
mountain top, on the hillside, or in 
the valley, on the surface of the 
ground, on bed rock, or at any mid- 


way point. Overgaard vy. Westerberg, 
3 Alaska 168. 
{b] How judged.— A discovery 


must be judged by the appearance 
and contents of what was in sight at 


i adea|: 


being without opposition. 
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elsewhere in the claim, and, if adopted and taken 
as the discovery 
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But a discovery may be made 


before the rights of others have 


intervened, will rescue the location from the fail- 


ery.”9 


Other than 
will save it.#2 


General. 
One 


ure of title otherwise resulting from loss of discov- 
A locator may sell that part of his claim 
which includes the discovery, without affecting his 
right to the remainder;®° and if a new discovery is 
made upon that part of the claim which remains it 
So where the point of discovery has 
passed under an agricultural patent, the locator, 
if the patentee, saves his location.*? 

[§ 183] (6) Discovery Work; Shafts**—(a) In 
Under the federal statutes relative to the 
requisites of a valid location, no work need be 
placed on the claim until the year after that in 
which the location is made, and if not done then, 
and the locator resumes work upon his claim in good 
faith, his rights are saved.** 


And since under these 


statutes a loeator could by various schemes avoid 


the time of staking, and not by what 


may have been subsequently found; 
Re Munro, 19 Ont. L.! 


deeper down. 
249, 14 OntWR 523. 

23.. Iron Silver Min. Co. v. Mur- 
phy, 3 Fed. 368, 2 McCrary 121; Deb- 
ney v. Iles, 3 Alaska 438. 

[a] Any portion of the apex on 
the course or strike of the vein 
found within the limits of the claim 
is sufficient discovery to entitle the 
locator to obtain title. Debney v. 
les, 3 Alaska 438. 

24. U. S.—Belk v. Meagher, 104 
WU. S. 279, 26 L. ed. 735. 

Ariz.—Molina v. Luce, 9 Ariz. 29, 
76 P 602. 

Cal.—Goldberg v. Bruschi, 146 Cal, 
708, 81 P 23; Anderson v. Caughey, 
3 Cal. A. 22, 84 P 223. 

Colo.—Sullivan v. Sharp, 33 Colo. 
346, 80 P 1054; Kirk v. Meldrum, 28 
Colo. (-453°-°655 PP." 633:. (Brewster /v. 
Shoemaker, 28 Colo. 176, 63 P 309, 89 
AmSR 188, 53 LRA 793; Fisher v. 
Seymour, 23 | Colo. ..542, 49 P 530; 
Michael v. Mills, 22 Colo. 439, 45 P 


429; Moyle v. Bullene, 7 Colo. A. 308, 
44 P 69. 
Mont.—Traphagen vy. Kirk,.. 30 


Mont. 562, 770 P 58. 

Nev.—Round Mountain Min. Co. v. 
Round Mountain Sphinx Min. Co., 36 
Nev. 543, 138 P 71. 

Utah.—Lockhart v. Farrell, 31 
Utah 155, 86 P-1077 [rev on other 
grounds 210 U. S. 142, 28 SCt 681, 52 
L. ed. 994]; Watson v. Mayberry, 15 
Utah 265, 49 P 479. 

Lands subject to location generally 
see supra §§ 168-173 

25. Tuolumne Cons. Min. Co. v. 
Maier, 1384 Cal. 588, 66 P 863; Mc- 
Pherson v. Julius, 17 S. D. 98, 95 NW 
423: Lockhart v, Farrell, 381 Utah 
155, 86 P 1077 [rev on other grounds 
210° U.S. 142, 28 SCti 681, 52) au> ed: 
994]; Re Sinclair, 12 OntWR 138. 
And see cases supra note 24. 

26. Biglow v. Conradt, 159 Fed. 
868, 87 CCA 48; Reiner v. Schroeder, 
146 Cal. 411, 80 P 517; McKinstry v. 
Clark, 4 Mont. 3870, 1 P 759; Rey- 
nolds v. Pascoe, 24 Utah 219, 66 P 
1064. 


tiffs’ 


Rule applied.—Where  plain- 
predecessors sunk a discovery 


shaft within the original boundaries: 


of their claim six or seven months 
before they attempted to extend the 
boundaries so as to include that 
portion of defendants’ claim in con- 
troversy within an overlap, such dis- 
covery had relation to the original 
boundaries of plaintiffs’ claim, and 
not the claim within the extended 
boundaries, so as to confer on plain- 
tiffs’ predecessors any rights in the 
overlap on which defendants subse- 
quently made the first discovery, 
fendants’ occupation and discovery 
Biglow v. 


de- 


developing the claim and still not lose it,°> the 
federal statutes have been supplemented in the dif- 


Conradt, 159 Fed. 868, 87 CCA 48. — 
27. Debney v. Iles, 3 Alaska 438. 
[a] The vein beyond the end lines 

is subject to further discovery and 

appropriation; the apex in its full 
width, with some portions of its 
length, might be found in each claim, 
and, so discovered, justify the dis- 
ecoverer in obtaining title to each. 

Debney v. Iles, 3 Alaska 438. 

28. Gwillim v. Donnellan, 115 U. 
S245, 5oSCt 1110229) es ed. e483 
Girard v. Carson, 22 Colo. 345, 44 P 
508; Miller v. Girard, 3 Colo. A. 278, 
33 P 69; Upton v.. Larkin, 5 Mont. 
600, 6 P 66, 7 Mont. 449, 17 P 728 
[aff 144 U. S..19, 12 SCt 614, 36 L. 
ed. 330]; Silver City Gold, ete., Min. 
Go. y.,owry, 19, Utah s334, 5%. PP dais 
Wave v. Mayberry, 15 Utah 265, 49 

29. Waskey v. Hammer, 170 Fed. 
31,95, CCA..305 [aff 223. WU. Sti 85,432 
SCEL138%,” 56. Wi ved™ 3591: .Perizou we 
Erwin, 85 Fed. 904 faff 93 Fed. 608, 
35 CCA 482]; Little Pittsburgh Cons. 
Min. Co. v. Amie Min. Co., 17 Fed. 57, 
5 McCrary 298; In re Cayuga Lode, 5 
Land Dec. 703; In re Hagland, 1 
Land Dec. 591; O’Donnell v. Glenn, 
8 Mont. 248, 19 P 302; Silver City 
Gold, ete., Min. Co. v. Lowry, 19 Utah 
334, 57 PAL. 

{al Thus the fact that a locator, 
in altering his boundaries so as to 
exclude an excess to which he is not 
entitled, excludes the point of dis- 
covery does not vitiate his entire 
claim, if he makes another discovery 
within the readjusted boundaries be- 
fore any rights have been acquired 
by another. Waskey v. Hammer, 170 
Hed... 31, 95.CCAV3Z05. Eafts 223.0. eS 
8b, 82 SCt 187, 66. Li ed. 3594. 

30. Little Pittsburgh Cons. Min. 
Co. v. Amie Min. Co., 17 Fed. 57, 5 
McCrary 298. 

Transfer of location rights gener- 
ally see infra § 236. 

$1. Silver City Gold, ete. Min. 
a v. .Juowry, 19 Utah 334, 57 P 

32. Richards v. Wolfling, 98 Cal. 
LOO 82ers 

33. Labor and improvements as 
condition of continuance of location 
rights see infra §§ 264—290. 

Sufficiency of work to kold oil or 
gas claim under the Pickett Act sce 
supra § 134. 

34 See infra §§ 289, 290. 

35. Some would wait until 
time had about expired and then 
‘resume” work, while others would 
wait until the first of January of 
the year in which the federal statute 
required the work to be done, and 
then before other rights could be 
initiated would relocate the claim, 
thus avoiding the evident purpose 
and meaning of the statute, and pre- 
vent others from locating the ground. 


the 
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ferent mining states and territories by local stat- 
utes,?® under which certain preliminary development 
or exploration work is required to be done on the 
claim before the location is complete, for the pur- 
good faith and of demonstrating 
more clearly the existence of mineral within the 
limits of the claim,?7 and the form in which the 
mineral appears, whether in placers or in veins or 
lodes;8 and a failure substantially to comply with 
such requirements invalidates the location.*® 
usually required, under these statutes,*° that within 
a given period after the posting of notice of loca- 
ton! there shall be sunk a discovery shaft*? or its 
The vein or lode in place on which 
the location is based must be disclosed in the dis- 
covery shaft*t or other workings;*® and where a 
shaft is sunk it must be sufficiently deep to make 
If the original discovery is made 


pose of showing 


equivalent.** 


such disclosure.*® 
\ 


36. See statutory provisions. 

State legislation as part of Mining 
Law in general see supra § 124 

37. U. S.—wU.S. v. Iron Silver Min. 
Con 1238) US SH613 616, 0 SCt loo, n02 
feeds sii U.S. Ve cour Bottles 
Sour-Mash ‘Whisky, 90 Fed. 720, 7238. 

Cal.—Smith v. Union Oil Co., 166 
WAN sa lieeel Sop He 19.60: Borgwardt Vv. 
McKittrick Oil Co., 164 Cal. 650, 130 
P 417; New England, etc., Co. v. 
Congdon, 152 ual. clit 920 180. 
Stockton v. Santa Paula Oil Co., 64 


Cal. A. 384, 221 P 661. 
Colo.—Ingemarson v. . Coffey, 41 
Colo. 407, 92 P 908. 
Ida.—Hedrick v. Lee, 39 Ida. 42, 
227 P 27 


Mont.—Ferris Vv. MeNally, 45 
Mont, 20, 121 P 889. 

{a] In Canada, where the holder 
of a mining claim claimed to have 
made discovery of valuable mineral 
by means of a diamond drill, obtain- 
ing as he claimed small assays from 
the borings, but had done nothing to 
open up the alleged finds or show 
their extent or character, it being 
in the district at that time neces- 
sary to have every discovery pass 
inspection, the proof of discovery 
was unsatisfactory. Re Waterman, 
[1907] Min. Comrs. Cas. 86. 

3s. U. S. v. Iron Silver Min. Co. 
128s Solon 600; Sy oet, 19D .132 ib 
ed. 571. 

39. Hedrick v. Lee, 39 Ida. 42, 227 
P 27; Ferris v. McNally, 45 Mont. 20, 
121 °P839-" Butte. Cons)! Min, Coy y. 
Barker, 35 Mont. 327, 89 P 302, 90 P 
17 writ oft error “dism “215 US? 
584 mem, 30 SCt 404 mem, 54 L. ed. 
en ie See generally supra 


40. See statutory provisions. 

41. Ingemarson v. Coffey, 41 Colo. 
407, 92 P 908 (sixty days); Hedrick 
Veuluee, 39) 1dae 42) 227 5 P27 “(sixty 
days after location); Nash v. Mc- 
Namara, 30 Nev. 114, 93 P 405, 133 
AmSR 694, 16 LRANS 168 (ninety 
days). 

42. Ingemarson v. Coffey, 41 Colo. 
407, 92 P 908; Hedrick v. Lee, 39 
Ida. 42, 227 P27; Thompson v. Bar- 
ton Gulch Min. Co., 63 Mont. 190, 
207 P 108; Tiggeman v. Mrzlak, 40 
Mont. 19, 105 P 77; Murray v. Os- 
borne, 33 Nev. 267, 111 P 31; Nash 
v. McNamara, 30 Nev. 114, 98 P 405, 
133 AmSR 694, 16 LRANS 168. 

[a] “Discovery” distinguished.— 
“The fact of discovery’ is a fact of 
itself, to be totally disconnected 
from the idea of discovery shaft. 
The discovery shaft is a part of 
the process of location, ‘subsequent 
to discovery.” Morrison Mining 
Rights (9th ed) p 30 [quot Brewster 
v. Shoemaker, 28 Colo. 176, 181, 63 P 
309, 89 AmSR 188, 53 LRA 793]. 

“Shaft” defined generally see su- 
pra § 95. 

43. Butte Cons. Min. Co. v. Bar- 
ker, 35 Mont. 327, 89 P 302, 90 P 177 
[writ of error dism 215 U. S. 584 
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iHais 
shaft.>? 


person.°?: 


mem, 30 SCt 404 mem, 54 L. ed. 338 
mem]; Murray v. Osborne, 33 Nev. 
26%; Lit Pikel= Gibson Vv. .Hjul) 32 
Nev. 360, 108 P 759. 

ta] “Cut.”—Under a statutory 
provision that a cut equivalent in 
Size to a shaft ten feet deep is 
equivalent to a discovery shaft, and 
that relocation of abandoned claims 
shall be by sinking a new discovery 
shaft, or the relocator may sink the 
original discovery shaft ten feet 
deeper than it was at the time of the 
abandonment, etc., a locator of a 
mining claim on which an old tunnel 
had been. run many years before, who 
cleans out the tunnel for a distance 
of about thirty feet, and who drives 
the tunnel ahead five or six feet, and 
who thereby removes several times 
the quantity of earth or rock neces- 
sary to do work in new ground for 
the construction of a shaft or cut 
equivalent to a shaft, performed the 
statutory discovery work. Murray 
v. Osborne, 33 Nev..267, 111 P 31. 

44. Terrible Min. Co. v. Argentine 
Min. Co., 89 Fed. 583, 5 McCrary 639 
Lafl 122) U.S 478; 7% SCt 1356.30 (G: 
ed. 1140]; McMillen v.-Ferrum Min. 
Co., .32.-Colo. 38; 74-P 4615105 AmSR 
64; Beals v. Cone, 27 Colo. 473, 62 P 
948, 88 AmSR 92. But see O’Donnell 
v. Glenn, 8 Mont. 248, 19 P 302 (hold- 
ing that a discovery, although not in 
the discovery shaft, is sufficient as a 
basis for a location). 

[a] The walls or the vein need 
not be disclosed. Fleming v. Daly, 
12 Colo, A. 439)°55 PR 946. 

45. Gibson v. Hjul, 32 Nev. 360, 


LOSiEP oo: 
[a] Thus, although ore is not 
discovered in a so-called “discovery 


shaft” on’. a4 mining, clain,,..Liwas 
enough that the locator subsequently 
finds valuable ore in other workings 
on the claim, and, where ore is un- 
questionably discovered, does work 
more than the equivalent of that re- 
quired for a discovery shaft. Gib- 
son v. Hjul, 32 Nev. 360, 108 P 759. 

46. Van Zandt vy. Argentine Min. 
Co., 8 Fed. 725, 2 McCrary 159 [aff 
122. OS. 478) i oSOt L3b6,cc0\ lun ed, 
1140]; Conway v. Hart, 129 Cal. 480, 
62 P 44; Gray v. Truby, 6 Colo. 278; 
Dolan vy, Passmore, 34 Mont. 277, 85 
P 1034. 

47. Zollars v. Evans, 5 Fed. 172, 2 
McCrary 39; McGinnis v. Egbert, 8 
Colo. 41, 5 P 652; Strepey v. Stark, 
7 Colo. 614, 5 PLT 

Time of discovery generally see 
supra § 181. 

48. Gwillim v. Donnellan, 115 U. 
S:, 4555 SCth Li10) 20m t.sned. Bae: 
Tonopah, etc., Min. Co. v. Tonopah 
125 Fed. 408; Ledoux v. 
Forester, 94 Fed. 600 [app dism 99 
Fed. 1004, 39 CCA 678]; Little Pitts- 
burgh Cons. Min. Co. v. Amie Min. 
Co., 17 Fed. 57, 5 McCrary 298; Zol- 
lars v. Evans, 5 Fed, 1 Aa) McCrary 
39; McGinn v. Egbert, 8 Colo. 41, 5 
12? 652; Armstrong v. Lower, 6 Colo. 


Work on contiguous claim. 
ment work necessary to hold a claim and which may 
be done on a contiguous claim®* does not apply to 
work necessary to effect a discovery of a mineral 
claim,®** and hence such discovery work cannot be 
done on a contiguous location claimed by the same 


Ne 


[§ 183 


in the discovery shaft at any time before interven- 
ing rights accrue, it will support the location.** 
Position of shaft. 
within the limits of the claim,** although the mere 
fact that a part of the shaft is upon or extends 
over the boundary line of the claim does not affect 
the validity of the location.*® 
be at any particular point on the vein, nor need 
it be at the point of the original discovery,°' and 
the locator may make any shaft his discovery 


The discovery shaft must be 


It need not, however, 


The annual assess- 


393; Tiggeman v. Mrzlak, 40 Mont. 


195 105 Pi Ut. 

[a] Rule applied.—The location of 
a claim, the discovery shaft for 
which is within the boundaries of 
another claim located prior thereto 
by the same person, is invalid, and 
the ground covered by the subsequent 
location is vacant for all purposes. 
poe v. Mrzlak, 40 Mont. 19, 105 

49. Larkin v. Upton, 144 U. S. 19, 
12). SCt..614, 36h. ed., 3304 Gaal w- 
McKinnon, 192. Fed. 572, 113 CCA 
440; Craig v. Thompson, 10 Colo. 517, 
16 P 24; Tiggeman v. Mrzlak, 40 
Mont. 19, 105 P 77; Upton v. Larkin, 
7 Mont. 449. 17 P 728 [aff 144 U. S. 
Lo, 12) 'SCt_ 614,36 i. 2ed- hag Phil- 
lips v. Brill, 17 Wyo. 26, 95 P 856. 

[a] Tlustrations.—(1) A discov- 
ery shaft which is bisected by the 
west end line of the claim is suffi- 
cient to support a location, so that 
such location is not affected by the 
fact that a subsequent location over- 
laps the west end line and includes 
the discovery. Tiggeman vy. Mrzlak, 
40 Mont. 19, 105 P 77. (2) Where the 
original discovery shaft on a lode 
mining claim is sunk ten feet in 
depth, as required by law, and the 
portion within the boundaries of the 
claim is large enough to enable a 
miner to work within the boundaries, 
the fact that a part of the shaft is in 


ground belonging to an adjacent 


patented claim is immaterial. Nichols 
Bea WOTENE: 38 Mont. 552, 100 P 
[b] An oil placer mining claim 


will not be invalidated by apy fact 
that the discovery shaft or well bi- 
sects the boundary line of a claim 
and is partly on the claim and partly 
on another. Phillips v. Brill, 17 Wyo. 
26, 95 P 856. 

50. Taylor v. Parenteau, 20 Colo. 
368, 48 P 505. 

51. Butte Northern Copper Co. v. 
Radmilovich, 39 Mont. 157, 168, 101 
Pt078. Leit Cyc); O’Donnell vy. Glenn, 
8 Mont. 248, 19 P 302. 

52. Terrible Min. Co. v. Argentine 
Min. Co., 89 Fed. 583, 5 McCrary 639 
[afksl22 US 478540 SOG Je56. 180) alae 
ed. 1140]. 

[a] Thus if a miner, after sinking 
a shaft, fails to find a lode, and then 
sinks another Shaft, in which he does 
find one, he may make the latter his 
discovery shaft, and base his location 


thereon. Terrible Min. Co. v. Argen- 
tine Min, Co., 89 Fed. 583, 5 “Me- 
Crary 639 [aft 1226 Uke se 478, iesct 


1356, 30 L. ed. 1140]. 

53. See infra §§ 274-276. 

54. Union Oil Co. v.. Smith, 249 
UL Seste 89 SCL’ 30SnE6s Peds 6a 
[aff 166 Cal. 217,.135 P. 966]; Smith 
v. Union Oil Co., 166. Cal, 287,; 135 P 
966 [aff 249 U. S. 337, 39 SCt 308, 63 


L. ed. 635]. 
Wes Union Oil Co. v. Smith, 249 
UES si ooe Sel SoU. Os mla ed. 635 


{aff 166 Cal. 217, 135 P 966]; Smith 


a ee a ee eee 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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§§ 184-187] 


[§ 184] (b) Discovery in Tunnel. The discovery 
of a vein or lode while working in a tunnel suffices 
for the usual work of a shaft, or other discovery,*® 
and the locator is not bound to make another dis- 
covery and location of the vein or lode from the 
surface? in order to be protected against a sub- 
sequent surface locator of the same vein or lode.*8 

[§ 185] d. Extent of Claim®°—(1) Prior to Stat- 
ute. Prior to the federal mining statutes the size 
of a mining location was controlled by the miners’ 
customs, rules, and regulations,°° and where no defi- 
nite limit was fixed the size of the claim was re- 
quired to be reasonable.®+ 

[§ 186] (2) Under Statutes—(a) Lode Claims. 
Under the act of May 10, 1872,°? in order to make 
a valid vein or lode location, the locator must ap- 
propriate surface ground which is a part of the 
public ‘domain, and which includes within its bound- 
aries a vein or lode.®* The extent of surface ground 
‘appropriated may equal, but must not exceed, one 
thousand five hundred feet in length along the vein 
or lode and three hundred feet in width on each side 
of the middle of the vein or lode at the surface,®* 
and must not extend beyond the limits of the vein 
or lode.*® It must not be larger than the statutory 
dimensions, but it may be smaller, either as to its 
length or width, or as to both.*® This statute also 
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authorizes state and territorial statutes or local rules 
and regulations restricting the width of the claim 
to any number of feet under three hundred on each 
side, but not less than twenty-five on each side of 
the middle of the vein at the surface.®7 

Within placer claim.°* Under this statute,®° a 
lode claim within a placer may be fifteen hundred 
feet in length, but not wider than twenty-five feet 
on each side of the middle of the vein on the 
surface.’° 

In Canada the various provinces have enacted 
statutes fixing the length and breadth of mining 
ground obtainable, whether by lease or by purchase, 
by one person, company, or association.™+ 

[§ 187] (b) Placer Claim. Under the act of July 
9, 1870," a placer claim is limited to not more than 
twenty acres for each individual loecator;7? and the 
aggregate that may be located as one claim by an 
association of individuals is limited to not more 
than one hundred and sixty acres.’* The individuals 
composing such an association must all be bona 
fide locators;*® and any scheme or device whereby 
one or more individuals seek to acquire a greater 
area than he or they are entitled to locate consti- ~ 
tutes a fraud on the government, rendering the 
entire location void.‘* Where, however, the work 
has been kept up and the law and district regula- 


v. Union Oil Co., 166 Cal. 217, 135 P]|etc., Co. v. Tombstone Mill, etce., Co.,| veyed lands. Re McLeod, 29 Ont. L. 

966 (oil claim). 131 Fed. 339; Meydenbauer v. Ste-| 398, 5 OntWN 145, 15 DomLR 57. 
Sufficiency of work to hold oil or| vens, 78 Fed. 787; Book v. Justice 720). l6uU- SwSt..atels, 21 WiO2sosmia, 

gas claim under the Pickett Act| Min. Co., 58 Fed. 106; Lakin v. Dolly, 73. U. S.—St. Louis Smelting, etc., 


See supra § 134. 

56. Rico-Aspen Cons. Min. Co. v. 
Enterprise Min. Co., 53 Fed. 321 
[rev on other grounds 66-Fed. 200, 
lenG@A=390- Call 1671.5 S21 108, i Set 
762, 42 LL. ed... 96)1;. Brewster. v. 
Shoemaker, 28 Calo. 176, 63 P 309, 89 
AmSRz 91885553. LRA,-793;) Hllets v. 
Campbell, 18 Colo. 510, 33 P 521 [aff 
U67T Wass. 16s 27 SCt 7.655) 42 a. .ed. 
101]; Electro-Magnetic Min., etc., Co. 
v. Van Auken, 9 Colo. 204, 11 P 80. 

57. Brewster v. Shoemaker, 28 
Colo. 176, 63 P 309, 89 AmSR 188, 53 
LRA 793; Ellet v. Campbell, 18 Colo. 
DLOgisore abet) att 16% UK-S- 106, 17 
SCt 765; 42 L..ed. 101]. 

58. Rico-Aspen Cons. Min. 
Enterprise Min. Co. 53 Fed. 
{rev on other grounds 66 Fed. 200, 13 
GCA) 39 0ii(ath 67 WeoS. 110850 17, SCt 
762, 42 L. ed. 96)]; Ellet v. Campbell, 
18, Golo. 51:0), 33° B621. fati-167. U5 <S. 
116; 17 SCt 765, 42-L. ed. 1014. 

59. “Mining claim’ defined see su- 
pra §§ 65-67. 

60. Table Mountain Tunnel Co. v. 
Stranahan, 20 Cal. 198; Prosser v. 
Parks, 18 Cal. 47; English v. Johnson, 
17 Cal. 107, 76 AmD 574. 

61. Table Mountain Tunnel Co. v. 
Stranahan, 21 Cal. 548; Table Moun- 
tain Tunnel Co.-v. Stranahan, 20 Cal. 
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62. 
§§.01,42: 

{a] Under the act of 1366 loca- 
tions were allowed to be made of 
only one vein. The discoverer might 
locate two hundred feet and an addi- 
tional two hundred feet. No claim by 
an association of persons could ex- 
ceed three thousand feet, and the lo- 
eators were allowed to locate a rea- 
sonable quantity of surface ground 
for the convenient working of the 
vein, as fixed by local rules. 14 U.S. 
St. at L. 252. 

63. Traphagen v. Kirk, 30 Mont. 
562, 77 P 58; State v. Second Judi- 
cial Dist. Ct., 25 Mont. 504, 65 P 1020; 
Gleeson v. Martin White Min. Co., 13 
Nev. 442. 

Ground subject to Lecntion gener- 
ally see supra §§ 168, 169. 

64. Gwillim v. Donnellan, 115 U.S. 
45, 5 SCt 1110, 29 L. ed. 348; Last 
Chance Min. Co. v. Bunker Hill, etc., 
Min., etc., Co., 181 Fed. 579, 66 CCA 
299 [certiorari den 200 U. S. 617, 26 
SCt 754, 50 L. ed. 622]; Empire Mill, 


53 Wed. 333 [aff 54 Fed. 461, 4 CCA 
438]; Myers v. Lloyd, 4 Alaska 263; 
McShane vy. Kenkle, 18 Mont. 208, 44 
P9709, 06 ;AmS Ri 5791) 33 RAS Shit: 
Golden. Fleece Gold, ete., Min. Co. v. 
Cable Cons. Gold, ete., Min. Co., 12 
Nev. 312. 

When end lines become side lines 
see supra § 33. 

65. Terrible Min. Co. v. Argentine 
Min. Co., 89° Fed: +583, '5 McCrary 
639; Zollars v. Evans, 5 Fed. 172, 2 
McCrary 39; Armstrong v. Lower, 6 
Colo. 393; Patterson v. Hitchcock, 3 
Colo. 533. 

{a] If a lode terminates at any 
point within the location, or departs 
at any point from the side lines, the 
location beyond such point is defeas- 
ible if not void before patent. Pat- 
terson v. Hitchcock, 3 Colo. 533. 

66. Stevens v. Williams, 23 F. Cas. 
No. 138,414, 1 MorrMinR 576. 

[a] Thus the location may be fif- 
teen hundred feet in length along 
the course of lode and one hundred 
and fifty feet on each side of it, mak- 
ing three hundred feet wide. Stevens 
Veo Walliams, 23° Fy. “Cas. sNo. 1235414; 
1 MorrMinR 576. 

67. Lakin v. Dolly, 53 Fed. 333 
[aff 54 Wed. 461, 4 CCA 438]; Jupiter 
Min. Co. v. Bodie Cons. Min. Co., 11 
Fed. 666, 7 Sawy. 96; North Noon- 
day Min. Co. v. Orient Min. Co., 1 
Fed. 522, 6 Sawy. 299; Myers -v. 
Lloyd, 4 Alaska 263; Taylor v. Paren- 
teau, 23 Colo. 368, 48 P 505; Silver 
Bow Min., etc., Co. v. Clark, 5 Mont. 
378, 5 P 570. 

68. Wein or lode and placer claims 
on same ground reer s see supra 
§ LIL; infra § 35 

69. Act of Mee: 10, pete GQinUs;s: 
St. at Li. 94. ¢ 152) § 1 

70. Clark Montana reaite Coney. 
Ferguson, 218 Fed. 959; Mt. Rosa 
Min., etc., Co. v. Palmer, 26 Colo. 56, 
56 P 176, 77 AmMSR 245, 50 LRA 289; 
Noyes v. Clifford, 37 Mont. 138, 94 P 
842. 

71. See statutory provisions. 

[a] In Ontario land in the Gillies 
timber limit (Coleman Mining Divi- 
sion) that has been divided into 
blocks one mile square without fur- 
ther subdivision is  “unsurveyed 
which is not within Min. Act 
(8 Edw. VII c 21, Rev. St. [1914] 
ce 32) § 51 subs (c) and (d) relating 
to the size of mining claims on sur- 


Co. v. Kemp, 104 U. S. 6386, 26 L. ed. 
875; Nome, etc., Co. v. Snyder, 187 
Fed. 385, 109 CCA 217; Jones v. Wild 
Goose Min., etc., Co., 177 Fed: 95, 101 
CCA 349, 29 LRANS 392; Durant v. 
Corbin, 94 Fed. 382; Chapman v. Toy 
bone, +5.) H. Cas: No. 2,610, 4 Sawy. 
28, 1 MorrMinR 497. 

McIntosh, 1 


‘Alaska. —FPrice Vv. 
Alaska 286. 

Cal.—Myers v. Spooner, 55 Cal. 257. 

Colo.—Poire v. Wells, 6 Colo. 406. 

Mont.—McDonald v. Montana 
Wood Co., 14 Mont. 88, 35 P 668, 43 
AmSR 616. 

Wyo.—Whiting v. Straup, 17 Wyo. 
ve 95, P 849, 129 ‘AmSR 1093. 

[a]). En Ontario, under the Mining 
Act (Rev. St. [1914] e¢ 32), a discov- 
erer is entitled to twenty acres laid 
out in the manner imperatively and 
minutely prescribed. Re Neilly, 38 
Ont. L. 440, 33 DomLR 634, 

74. St. Louis Smelting, ete., Co. v. 
Kemp, 104 U. S. 636, 26 Li. ed. 875; 
U. S. v. California Midway Oil Co., 
259 Fed. 343 [aff 279 Fed. 516]; Hall 
v. McKinnon, 193 Fed. 572,-113 CCA 
440; Stenfjeld v. Espe, 171 Fed. 825, 
96 CCA 497; Miller v. Chrisman, 140 
Cal. 440, 73 P 1083, 74 P 444, 98 
AmSR 63 [aff 197 U.S, 373,°25 Sct 
468, 49 L. ed. 770]; Whiting v. 
Straupy LES Wyo, 195" Pies49, 29 
AmSR 1098. 

[a] The association must consist 
of at least eight persons where one 
hundred and sixty acres is embraced 
within one location by an association. 
Nome, etc., Co. v. Snyder, 187 Fed. 
385, 109 CCA 217. 

As single location see supra § 151. 

75. Cook v. Klonos, 164 Fed. 529, 
90 CCA 408 [reh den 168 Fed. 700, 94 
CCA 144]; Durant v. Corbin, 94 Fed. 
382; Gird v. California Oil Co., 60 
Fed. 531. 

76. Chanslor-Canfield Midway Oil 
Co. v. U. S., 266 Fed. 145 [mod 266 
Fed. 142 (app dism 258 U. S. 6381 
mem, 42 SCt 273 mem, 66 L. ed. 801 
mem)]; U. S. v. California Midway 
Oil Co., 259 Fed. 343 [aff 279 Fed. 
516]; U. S. v. Brookshire Oil Co., 242 
Fed. 718; Cook v. Klonos, 164 Fed. 
529, 90 CCA 403 [reh den 168 Fed. 
700, 94 CCA 144]; Borgwardt v. Mc- 
fohange Oil Co., 164 Cal. 650, 130 P 

[a] Iustrations.—(1) 
partnership, 


Where a 
consisting of five per- 
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tions complied with, locators who were not impli- 
cated in the fraud, but acted in good faith, may 
individually select and hold their proportionate part 
of the land within the limits of the association 
claim.™” An association location is not invalidated 
by an agreement made after the location and dis- 
covery of mineral, giving one person an interest 
in excess of twenty acres.*§ 

Local statutes or regulations. State or territorial 
statutes and local rules and regulations restricting 
the extent to less than twenty acres to an individ- 
ual have been held valid.” 

Acquisition by purchase. The above statutory re- 
strictions apply merely to the quantity which one 
person or association of persons may locate, and do 
not limit the quantity that may be acquired by pur- 
chase from other locators.®° 

[§ 188] (c) Tunnel Claim. Under the act of May 
10, 1872,81 a valid tunnel, run for the development 
of a vein or lode, or for the discovery of mines, may 
be not more than three thousand feet long from the 
face of the tunnel;** but even though the tunnel 
is constructed for a greater length, it is valid to the 
extent of the three thousand feet.’ If an unap- 
propriated blind vein or lode is discovered in the 
tunnel within the prescribed limits** the locator is 
entitled to fifteen hundred feet along the vein or 


sons, attempted to locate a single 
claim covering one hundred acres, 
and formed a joint stock association, 
by which two uf the members ac-| 471, 


toms was valid. 
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cordance with miners’ rules and cus- 
Glacier Mountain 
Silver Min. Co. v. Willis, 
8 SCt 1214, 32 L.-ed. 172. 


re ale 


[§§ 187-190 


lode,®®> and three hundred feet on each side there- 
of ;8° and may locate the fifteen hundred feet on 
either side of the tunnel or in such proportion 
thereof on either side as he may desire.** 

[§ 189] (d) Mill Site. Under the act of May 10, 
1872,88 a location for a mill site must not exceed 
five acres in extent.®® Subject to this limitation the 
erection and maintenance of a mill on nonmineral 
lands is a location of the land on which the mill 
stands and of the surrounding land for such space 
as is necessary for the convenient use and occupa- 
tion of the mill.°° But a person grading for a mill 
site on public land has no right to minerals found 
by others beyond the limits of the level space graded 
for the mill.% 

[§ 190] (3) Excessive Size—(a) In General. 
Where the location of either a lode or placer claim, 
made in good faith, is excessive in size owing to an 
innocent mistake, the location is void only as to the, 
excessive area. In such a case the locator is en- 
titled to be protected as to the legal area allowed, 
if his location is distinctly marked so that its bound: 
aries can be readily traced.®* If he is in possession 
and working the claim in good faith, he has the 
right to select what portion he will relinquish as the 
excess,®* and is entitled to possession of the entire 
claim ‘antil he has been advised of the excess, and 


4,548, 4 Sawy. 302. 

Alaska.—Adams v. Yukon Gold Co., 
5 Alaska 391; Pratt v. United Alaska 
Min. Co., 1 Alaska 95. 
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quired only a nominal interest, one 
less than a fifth, one more than a 
fifth, and one more than half, the lo- 
cation was void. Nome, ete., Co. v. 
Snyder, 187 Fed. 385, 109 CCA 217. 
(2) The location of a claim of one 
hundred and sixty acres in the name 
of eight persons is fraudulent and 
void, as against the United States, 
where it is made pursuant to a pre- 
vious agreement by which another 
person, not even one of the locators, 
is to receive an interest exceeding 
one third of the entire claim. Cook 
v. Klonos, 164 Fed. 529, 90 CCA 403 
[reh den 168 Fed. 700, 94 CCA 144]. 

{[b] Where persons merely lend 
their names to a corporation, in 
which they have no interest, to en- 
able it to acquire a greater area of 
mining ground than is allowed, the 
location is invalid. Borgwardt v. 
Se Oil Co., 164 Cal. 650, 130 

Fraud in general see supra § 167. 

77. Cook vy. Klonos, 168 Fed. 700. 
74 CCA 144 [den reh 164 Fed. 529, 90 
CCA 403]. 

' 78. Rooney v. Barnette, 200 Fed. 
700, 119 CCA 116. 

79. Rosenthal v. Ives, 2 Ida. 
(Hasb.) 265, 12 P 904. 

80. Tucker v. Masser, 113 U. §S. 
208, 5 SCt 420, 28 L. ed. 979: St. 
Louis Smelting, etc., Co. v. Kemp, 
104 U. S. 636, 26 L. ed. 875; Cook v. 
Klonos, 164 Fed. 529, 90 CCA 403; 
Mitchell v. Cline, 84 Cal. 409, 24 P 
164; Prosser vy. Parks, 18 Cal, 47; 
Poire v. Leadville Impr. Co., 6 Colo. 
413; Poire v. Wells, 6 Colo. 406. 

Sly Win, SHS thar 92 eb 28. 4, 

82. Enterprise Min. Co. vy. Rico- 
Aspen Cons,’ Min. Col, 167.U.. Si 108, 
17 SCt 762, 42 L. ed. 96. 

[a] The statute “placed a limit in 
length, 3,000 feet, beyond which he 
[the tunnel excavator] might not go 
in his search for veins and acquire 
any rights under his tunnel location, 
and the veins to which he might ac- 
quire any rights were those which 
the tunnel itself crossed.” Enter- 
prise Min. Co. v. Rico-Aspen Cons. 
Min. Co., 167°Ue Si L087 137.17 “SCt 
762, 42 L. ed. 96. 

[b] Before the enactment of this 
statute, a location of a tunnel five 
thousand feet in length made in ac- 


83. Glacier Mountain Silver Min, 
Co. v. Willis, supra. 

Excessive claims generally see in- 
fra § 190. 

84. Discovery in tunnel generally 
see supra § 184. 

85. Enterprise Min. Co. v. Rico- 
Aspen Cons. Min. Co., 167 U. S. 108, 
17 SCt 762, 42 L. ed. 96; Ellet v. 
Campbell, 18 Colo. 510, 33 P 521 [aff 
VET Unies. -LL6,617.SCt 76d, 42. wed. 
1027 ;" Hope., Min#*= Co, “vaeBrowny “7 
Monti 550, 19 P2218: 

Rights ‘under tunnel location gen- 
erally see infra §§ 259-263. 

86. Hope Min. Co. v. 
Mont. 550, 19 P 218. 

87. Enterprise Min. Co. v. Rico- 
Aspen Cons. Min. Co., 167 U. S. 108, 
17 SCt 762, 42 L. ed. 96 [aff 66 Fed. 
200, 18 CCA 390 (rev 53 Fed. '321)]; 
Ellet v. Campbell, 18 Colo. 510, 33 P 
521 [aff 167 U.S. 116, 17 SCt 765, 42 
L. ed. 101]. 

S80 ATT.IS. St. at GL. 96 el Lb2 §15. 

Ground subject to location for mill 
site see supra § 172. 

89. Silver Peak Mines v. Valcalda, 
sett 886 [aff 86 Fed. 90, 29 CCA 


[a] A lode proprietor may select 
more than one tract if the aggregate 
does not exceed five acres. In re 
Hogegin, 2 Land Dec. 755. 

$0. Kershner  v. Trinidad Mill, 
etc., 'Co.) 2% IN, M7326, 201 Pil056. 

91. . Burns’ v.. Clark,?'133° Cal? 634, 
66 P 12, 85 AmSR 238. 

92. U. S.—Parley’s Park Silver 
Min. Co. v. Kerr, 1380 U. S. 256, 9 SCt 
511, 32 L. ed. 906; Richmond Min. Co. 
v. Rose, 114. U. 8. 576, 5 SCt 1055, 29 
L. ed. 2723; Adams v. Yukon Gold Co., 
251 Fed. 226; Gardener v. Stanley 
Cons. Min., etc., Co.) 193° Med. °51'7 
Jones v, Wild Goose’ Min? iete. Co 
ATT Bedi 95,V 101 CCA 340), 29 LRANS 
con Waskey v. Hammer, 170 Fed. 31, 

5 CCA 305 [motion to recall mandate 
aon 179 Fed. 2738, 102 CCA 629, and 
aff 223 U. S. 85, 32 SCt 187, 56 L. ed. 


Brown, 7 


3691; Zimmerman v. Funchion, 161 
Fed. 859, 89 CCA 53; McIntosh v. 
Price, 121 Fed. (16,7 58 CCAMTSE 


Golden Reward Min. Co. v. Buxton 
Min. Co., 79 Fed. 868; Jupiter Min. Co. 
v. Bodie Cons. Min. Co., 11 Fed. 666, 
7 Sawy. 96; Eureka Cons. Min. Co. v. 
Richmond ‘Min. Co., 33 FES. (Cass No: 


Cal.—_McElligott v. Krogh, 151 Cal. 
126, 90 P 823; Conway v. Hart, 129 
Cal. 480, 62 P 44; Howeth v. Sullen- 
ger, 113 Cal. 547, 45 P 841; Doe v. 
Sanger, 83 Cal. 2038, 23 P 365; Thomp- 
son’ v. Spray, 72 Cal.°528, 14 P 182; 
English v. Johnson, 17 Cal. 107, 76 
AmD 574; Madeira v. Sonoma Mag- 


nesite Co., 20 Cal. A. 719, 130 P 175. 
Colo.— Taylor v. Parenteau, 23 
Colo..!' 368," (438.5 P 'h052" Patterson: v. 


Hitchcock, 3 Colo. 533. 

Ida.—Flynn Group Min. Co. v. 
Murphy, 18 Ida. 266, 109 P 851, 138 
AmSR 201; Nicholls v. Lewis, etc., 
Min. Co., 18 Ida. 224, 109 P 846, 28 
LRANS 1029; Burke v. McDonald, 2 
Ida. (Hasb.) 679, 33 P 49; Stemwinder 
Min. Co. v. Emma, etc., Cons. Min. 
Co., 2 Ida. (Hasb.) 456, 21 P 1040; 
Atkins v. Hendree, 1 Ida. 95. 

Nev.—Nelson v. Smith, 42 Nev. 302, 
U76 °P 261,278" P62be 
mond Min. Co; 


tas U.S. 576, 5 sct 1055, 29 L. ed. 

Or.—Gohres v. Illinois Min. Co., 40 
Or. 516, 67 P 666. 

S. D.—McPherson v. Julius, 17 S. 
D. 98, 95 NW 428. 

Utah.—Hansen — v. Fletcher, 10 
Utah 266, 37 P 480. 

13% C.——Granger v. Fotheringham, 3 
Bo Cyr bo0. 

[a] MTlustration.—Where the loca- 
tion notice recites that the claim ex- 
tends seven hundred feet in a north- 
westerly direction and eight hundred 
feet in a southeasterly direction 
from the discovery, and the corner 
stakes on the southeasterly ends are 
so placed as to take in more than 
eight hundred feet of such vein, the 
location is valid only to the extent 
of eight hundred feet southeasterly 
from the point of discovery. Flynn 
Group Min. Co. v. Murphy, 18 Ida. 
266, 109 P 851, 138 AmSR 201. 

93. Harper v. Hill, '159. Cal. 250, 
1138 P 162; Madeira v. Sonoma Mag- 
nesite Co., 20 Cal. A. 719, 130 P 175. 

Marking boundaries generally see 
infra §§ 204-215. 

94. Jones v. Wild Goose Min., etc., 
Co;,, 277 Weds 195s. TOMVECA: 349, 29 
LRANS 392% Waskey v. Hammer, 170 
Fed. 31, 95 CCA 305 [motion to re- 
eall mandate den. 179- Fed. 273, 102 
CCA. 629, and aff 223 U. S. 85, 32 Sct 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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has had a reasonable time to make his selection and 
readjust his location,®® and he cannot be forced to 
surrender any particular part by the location 
thereon of an overlapping claim by another before 
he knows of such excess.¢ 

A readjusted location, to exclude the excess, be- 
comes effective as of the date of the readjustment,as 
though it were a new location.’ Where, however, 
the readjustment of lines excludes the point of dis- 
covery, the original location is invalidated;°% but 
a new location may be made by a discovery within 
the readjusted limits, if rights of others have not 
intervened.°? 

Effect of fraud. Where the locator has purposely 
included within his boundaries an excessive area 
with a fraudulent intent, the entire location is 
void; and if the boundaries are made so large as 
to preclude the presumption of innocent error, fraud 
will be presumed.? 

[§ 191] (b) Relocation of Excess. The exces- 
sive area may be subsequently located by a third 
person,* upon his giving notice to the original lo- 
cator to select his authorized area;® and until the 
original locator has been advised of the excess and 
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location of any part he is a trespasser, and his loca- 
tion is a nullity and void for any purpose.® 

[§ 192] (4) Number of Claims. While the min- 
ing laws preseribe a limitation to the size of a 
single location,’ they do not limit the number of 
claims an individual or association may locate® 
or acquire by purchase.’ 

[§ 193] e. Form or Shape of Claim—(1) Vein 
or Lode Claim. The surface location of a vein or 
lode claim, under the act of congress of May 10, 
1872,1° should be laid lengthwise along the course 
or strike of the vein or lode; and, to constitute 
an ideal location, should be in the shape of a paral- 
lelogram, the end lines, marking the width of the 
claim, being not more than six hundred feet long, 
and crossing the course or strike of the vein at 
right angles, and the side lines, marking the length 
of the claim, being not more than fifteen hundred 
feet long and substantially parallel to the course or 
strike.12 If the claim is located across the course 
of the vein or lode, instead of being in the direction 
of its length, the end lines of the claim become its 
side lines, and the side lines its end lines.1? Ideal 
locations of parallelism, however, seldom, if ever, 


had a reasonable opportunity to select what part he 
it and makes a 


will reject, if another goes upon 


187, 56 L. ed. 359]; Zimmerman v. 
Funchion, 161 Fed. 859, 89 CCA 53; 
Adams v. Yukon Gold Co., 5 Alaska 


391. 

95. Jones v. Wild Goose Min., etc., 
Cony) Meds495, 1014 -CCA. 349, 29 
LRANS 392; Zimmerman v. Funchion, 
161i Fed. 859, 89 CCA 538; Adams v. 
Yukon Gold Co., 5 Alaska 891; Har- 
pervs HR 159" Cale250,41173 ‘P 162; 
McPherson' y. Julius, 17 S. D. 98, 95 
NW 428. 

[a] If the locators resurvey and 
relocate the claim properly before ore 
is discovered within its limits by 
others, the original defect on account 
of excess in size will be cured. Mc- 
gels v. Julius, 17'S. D. 98, 95 NW 

{b] In British Columbia an exces- 
sive location may be corrected by the 
provincial surveyor who makes the 
survey by the removal for the cor- 
rection of distance of any posts 
except the initial post No. 1, if the 
alteration does not affect the previ- 
ously acquired rights of adjacent 
owners. Granger v. Fotheringham, 
Stan C8590; 

Possession generally see supra §§ 
162-166, 

96. Zimmerman v. Funchion, 161 
Fed. 859, 89 CCA 538. 

97. Waskey v. Hammer, 223' U. 'S. 
85, 32 SCt 187, 56 L. ed. 359 [aff. 170 
Fea. 31, 95 CCA 305]. 

98. Waskey vy. Hammer, supra. 

99. See supra § 182. 

1. Cardoner v. Stanley Cons. Min., 
ete., Co., 193. Fed. 517; Flynn Group 
Min. Co. v. Murphy, 18 Ida. 266, 109 
P 851, 1388 AmSR 201; Nicholls v. 
Lewis, etc., Min. Co., 18 Ida. 224, 109 
P 846, 28 LRANS 1029. 

2. Fly nn Group Min. Co. v. Mur- 
phy, 18 Yaa. 266, 109 P 851, 138 AmSR 
01 


{a] In Montana it has been held 
that a few feet in excess will not 
invalidate a claim, but where the ex- 
cess is a large one, the claim is void 
for uncertainty. Leggatt v. Stewart, 
5 Mont. 107, 2 P 320; Hauswirth v. 
Butcher, 4 Mont. 299 n Labor, 

Fraud generally see supra § 167. 

3. Relocation of abandoned or for- 
feited claim in generai see infra §§ 
305-314. 

4 Adams v. Yukon Gold Co., 251 
Fed. 226; Price v. McIntosh, 1 Alaska 
286; Flynn Group Min. Co. v. Mur- 
phy, 18 Ida. 266, 109 PB 851, 188 AmSR 
201; Nelson v. Smith, 43 Nev. 302, 
176 P 261, 178 P 625. 

{a] Tlustration.—Where a_ loca- 
tion notice states that the mining 


claim which it describes extends 
seven hundred feet in a northwest- 
erly direction and eight hundred 
feet in a southeasterly direction along 
the lode, another locator may go to 
the point of discovery of such claim 
and measure the ground, and if there 
is any unlocated ground beyond the 
distance described in the notice, he 
may legally locate it, regardless of 
the fact that the stakes had been es- 
tablished beyond  such__ distance. 
Flynn Group Min. Co. v. Murphy, 18 
Ida, 266, 109 P 851, 138 AmSR 201. 
{b] “Claim jumping.”—The loca- 


tion on ground, knowing it to be ex-) 


cess ground, within the’: staked 
boundaries of another claim initiated 
prior thereto, because the law govy- 
erning the manner of making loca- 
tion had not been complied with, so 
that the location covers the workings 
of the prior locators, is what in 
mining circles is known as ‘‘claim 
jumping.” Nelson v. Smith, 42 Nev. 
302, 176 P 261, 178 P 625. 


5. Adams y. Yukon Gold !Co., 251 
Fed. 226. 
fa] Notice to codwners.—Where 


only two coOwners of a placer claim 
gave consent to the location by a 
third person of the excess acreage 
in the claim, and other codwners 
neither consented to it nor ratified 
it, it is not binding on the owners. 
Adams v. Yukon Gold Co., 251 Fed. 
226; Adams v. Yukon Gold Co., 5 
Alaska 391. 

§ copies to make selection see supra 

190. 

6. Jones v. Wild Goose Min., etc., 
Co., 177 Fed. »95;* 101) CCA® 349, “29 
LRANS 392; Adams v. Yukon Gold 
.. >) Alaska 391; Harper v. Hill, 159 
2505003 Pia62. 

7. See supra §§ 186-189. 

8. U.S. v. California Midway Oil 
Co., 259 Fed. 343 [aff 279 Fed. 516]; 
Consolidated Mut. Oil Co. v. U. S., 245 
Fed. 521, 157 CCA 633; Last Chance 
Min. Co. v. Bunker Hill, etc., Min., 
etc., Co., 1381. Fed.» 579, 588, 66 CCA 
299 [certiorari den 200 U. 8. 617, 26 
SCt 754, 50 L. ed. 622]; O’Connell v. 
Pinnacle Gold Mines Co.,. 131 Fed. 106 
[aff 140 Fed. 854, 72 CCA 645, 4 
LRANS 919]; Riverside Sand, etce., 
Mfg. Co. v. Hardwick, 16 N. M. 479, 
120 P 323. 

“Congress has never yet seen 
proper to put a limit on the number 
of such claims that one individual, 
company, or corporation may locate 
or acquire. Whether, in view of its 
well-known policy to encourage the 
development, of the mineral wealth 


exist in mining claims.'* 
acquiring extralateral rights not belonging to other 


But for the purpose of 


of the country, it shall ever deem it 
wise to do so, rests with Congress, 
and is a matter with which the 
courts have nothing to do.’ Last 
Chance Min. Co. v. Bunker Hill, etce., 
Min., etc., Co., supra. 

9. Carson City Gold, ete., Min. Co. 
v. North Star Min. Co., 73 Fed. 597. 

IOs A TCU IS: St. at Eo cel o2eSi2. 

11. U. S.—Del Monte Min., etc., 
Co. v. Last Chance Min., ete., Co., 171 
Ue. S..°55, 281 1SCt;:895;0 43 Ti ved. i725 
Argentine Min. Co. v. Terrible Min. 
Co.,.122) WU... Sy1478, THe SCt 13565, 30) L. 
ed. 1140; Iron Silver Min. Co. v. 
HElgin Min., etc., Co., 118 U. S. 196, 6 
SCt 1177, 30 L. ed. 98; Flagstaff Sil- 
ver Min. Co. v. Tarbet, 98 U.S. 463, 
25 L. ed. 253; Cosmopolitan Min. Co. 
v. Foote, 101 Fed. 518; Empire Mill- 
ing, etc., Co. v. Tombstone Milling, 
etc.,, Co., 100 Fed. 910; Republican 
Min. Co. v. Tyler Min. Co., 79 Fed. 
733, 25 CCA 178; Consolidated Wyo- 
ming Gold Min. Co. v. Champion 
Min. Co., 63 Fed. 540; Tyler Min. Co. 
v. Sweeney, 54 Fed. 284, 4 CCA 329; 
Stevens v. Williams, 23 F. Cas. No. 
13,413, 1 McCrary 480. 

Cal.—Doe vy. Sanger, 83 Cal. 203, 23 
Piss. 

Colo.—Davis v. Shepherd, 31 Colo. 


141, 72 P 57; Catron v. Old, 23 Colo. 


433, 48 P_ 687, 58 AmSR 256; Arm- 
strong v. Lower, 6 Colo. 393. 

Mont.—Fitzgerald v. Clark, 17 
Mont. 100, 42 P 273, 52 AmSR 665, 
30 LRA 803 {aff 171 Wass 92, 18 sct 
941, 48 L. ed. 87]. 


Nev.—Gleeson y. Martin White 
Min. Co., 13 Nev. 442. 

Utah.—MecCormick y. Varnes, 2 
Utah 355. 


But see Watervale Min. Co. v. 
Leach, 4 Ariz. 34, 33 P 418 (holding 
that it is not essential to the validity 
of a mining claim that it be located 
along the course of the lode). 

12. Iron Silver Min. Co. v. Elgin 
Mins ECol 1185 UeSai 86s) SCti 17 7. 
30 L. ed. 98; Empire Milling, etc., Co. 
v. Tombstone ‘Milling, etc., Co., 100 
Fed. 910; Meydenbauer v. Stevens, 78 
Fed. 787; Doe v. Waterloo Min. Co., 
70 Fed. 455, 17 CCA 190; Book v. 
Justice Min. Co., 58 Fed. 106; Davis 
v. Shepherd, 31 Colo. 141, 72 P 57. 

13. See supra § 33. 

14. Consolidated Wyoming Gold 
Min, Co. v. Champion Min, Co., 63 
Fed, 540, 548. 

“In a majority of cases where 
mining locations are made in the 
form of a parallelogram under the 
act of 1872, the lode or vein located 
does not run lengthwise directly 
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locations, the practice of locators is to stake out an 
ideal location, even though the stakes and marks 
may be upon ground already appropriated, the lo- 
acquiring by such location only the surface 


ecator 


ground which is open and unappropriated.’® 
surface location is not in the form of a parallelo- 
gram and conflicts with another, the locator may 
amend his location at any time before patent, so 
as to exclude such surface conflict and abandon the 
excluded ground so as to make his loeation in the 


form of a parallelogram.'® 


The end lines of the location should be straight 
lines;?7 should be at right angles to the course or 
strike of the vein;'® and should be parallel to each 
other in order to give the locator any extralateral 
The purpose of the require- 
ment of parallel end lines is to prevent a locator 
from claiming more width of vein outside his sur- 
face lines than within them;*° and although a loca- 
tion may be made in such an irregular and many- 
sided shape as to destroy the right to work the vein 
21 a substantial compliance 


rights on the vein.?® 


beyond the surface lines, 


parallel with the side lines of the 
location. It is in fact almost im- 
possible to ‘make a perfect surface 
location, the side lines of which 
would be absolutely parallel with the 
lode, or the end lines precisely at 
right angles with the strike of the 
lode, no matter what length of time 
is taken before marking the surface 
boundaries of the location.” Consoli- 
dated Wyoming Gold Min. Co. v. 
Champion Min. Co., supra. 

15. Del Monte Min., ete., Co. v. 
Last Chance Min., ete., Co., 171 U. S. 
55, 18 SCt 895, 43 L. ed.. 72; Empire 
State-Idaho Min., etce., Co. v. Bunker 
Bill, Sete; Min. ete. 6(Co.5: £31 Ped: 
591, 66 CCA 99 [app dism 200 U. S. 
613, 26 SCt 754, 50 L. ed. 620]; Em- 
pire State-Idaho Min., etc., Co, 
Hanley, 126 Fed. 97, 61 CCA 153. 

16. Tyler Min. Co. v. Sweeney, 54 
Fed. 284, 4 CCA 329 [aff 79 Fed. 733, 
25 CCA 178]. 

Conflicting locations generally see 
infra §§ 233, 234. 

17. Jim Butler Tonopah Min. Co. 
v. West End Cons. Min. Co., 247 U. 
S. 450; 38. SCt 574, 62 I. ed. 1207 
[aff 39 Nev. 375, 158 P 876, 1 ALR 
405]; Walrath v. Champion Min. Co., 
ue UW SI5293, 18 SCt. 909, 43 L.,ed. 

18. Daggett v. Yreka Min., etc., 
Co,.,, 149) Cal. 357,86" 2? 9685 Davis vv. 
Shepherd.) st. Colow 144,9972 Pi 467; 
Quilp Gold Min. Co. v. Republic 
Mines Corp., 96 Wash, 439, 165 P 57. 

[a] Where the end lines of a 
mining claim are not at right angles 
with the side lines, the width of the 
claim is not measured by the length 
of the end lines, but its width is the 
distance between the _ side _ lines 
measured by a line at right angles. 
etl v. Shepherd, 31 Colo. 141, 72 
n BAe (A 

19. U. S.—Jim Butler 
Min. Co. v. West End Cons. 
247-U. S. 450, 38 SCt 574, 62 L. ed. 
120% Fatt 39 "Nev. 375,°168 P 876" 2 
ALR 405]; Del Monte Min., etc, Co. 


Tonopah 
Min. Co., 


Veebaste Chance! Min, tete:"Co., Ui1 
Lis op USS CE B95 1448) EA sed sia: 
King v. Amy, etc., Cons. Min. Co., 


152 U. S. 222, 14 SCt 510, 38 L. ed. 


419; Iron Silver Min. Co. v. Elgin 
Min., ete), Co. 1118 4U., SS. 1965>6. SCt 
1177, 30 L. ed. 98 [aff 14 Fed. 377, 4 


McCrary 279]; Flagstaff Silver Min. 
Co. v. Tarbet, 98 U. S. 463, 25 L. ed. 
253; Bunker Hill, etc., Min., etc., Co. 
v. Empire State-Idaho Min., ete., Co., 
109 Fed. 538, 48 CCA 665; Walrath 
v. Champion Min. Co., 638 Fed. 552; 
Montana Co. v. Clark, 42 Fed. 626. 
Cal.—Daggett v. Yreka Min., etc., 
Co;, 149.Cal. 35%, "86 968; Central 
Eureka Min. Co. v. East Cent. Eureka 
Min..°So},- 146. Cali! 1478 79. P8345) .9 
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with this requirement may be sufficient,?? and ie 
locator may correct the end lines to make them 
parallel, if in so doing he does not interfere with 
the rights of third persons.?% 
location of the surface ground included within its 
boundaries is not affected by the fact that the 
end lines are not exactly parallel.?* 


The validity of the 


of a claim are not required to be 


straight or parallel*® in order to entitle the locator 
to extralateral rights;7° they may be converging or 


diverging, so long as their general course is along 


Noncontiguous 


ceeded.7> 


May 10, 1872,°° 


LRANS 940 [aff 204 U. S. 266, 27 SCt 
258, 51 Iu. ed. 476]. 

Colo.—Argonaut Cons. Min., ete, 
Co. v. Turner, 23 Colo, 400, 48 P 685, 
58 AmSR 245, 

Nev.—Gibson v. Hjul, 32 Nev. 360, 
108 P 759; Gleeson v. Martin White 
Min. Co., 13 Nev.) 442, 

Wash.—Quilp Gold Min. Co. v. Re- 
pe Mines Corp., 96 Wash, 439, 165 


[a] Parallelism not inherently 
necessary.—‘‘There is no inherent 
necessity that the end lines of a 
mining claim should be parallel, yet 
the statute has so specifically pre- 
scribed. (Sec. 2320.) It -is not 
within the province of the courts to 
ignore such provisions and hold that 
a locator, failing to comply with its 
terms, has all the rights, extralateral 
and otherwise, which he would have 
been entitled to if he had complied, 
and so it has been adjudged.” Del 
Monte Min., Co. v. Last Chance 
Min., etc., SS: G00, 2071S 
SCt 895, 43 L. ed. 72. 

[b] Pricer to the act of May 10, 
1872, it was not essential that the 
end lines should be parallel. East 
Cent. HBureka Min. Co. v. Central 
Eureka Min. Co., 204 U. S. 266, 27 
SCt 258, 51 L. ed. 476 [aff 146 Cal. 
147, 79 P 834, 9 LRANS -940]; Iron 
Silver Min. Co. v. Elgin Min., ete., 
Cor 118) Wa Se 196 S6eSCo LUT is s0luy, 
ed. 98; Carson City Gold, etc., Min. 
Co. v. North Star Min. Co., 83 Fed. 
658, 28 CCA: 333 [aff 73 Fed. 597]; 
Walrath v. Champion Min. Co., 63 


[§ 194] (2) Placer Claim. 
under the act of July 9, 187079 and the act of 
it is the policy of the government 


Fed. 552; Eureka Cons. Min. Co. v. 
Richmond Min. Co., 8 F. Cas. No. 
4,548, 4 Sawy. 302, 9 MorrMinR 578 
fafé 103)... S.i838,4 26, liwedytsi Tis 
Central Eureka Min. Co. v. East Cent. 
Bureka Min. Co., 146 Cal. 147, 79 P 
834, 9 LRANS 940 [aff 204 U. S. 266, 
27 SCt 258, 51 L. ed. 476). 

Extralateral rights generally see 
infra §§ 239-256. 

20. Del Monte Min., ete, Co. v. 
Last Chance Min., etc., Co., 7h TOEeASe 
55, 84, 18 SCt 895, 438 ’L. ed. 72; Doe 
Vv. Sanger, 83), Cal! 2:03, 238°P 365. 

“The requisition that the end lines 
shall be parallel was for the purpose 
of bounding the underground extra- 
lateral rights which the. owner of the 
location may exercise. He may pur- 
sue the vein downwards outside the 
side lines of his location, but the 
limits of his right are not to extend 
on the course of the vein beyond the 
end lines projected downward 
through the earth. His rights on the 
surface are bounded by the several 
lines of his location, and the end 
lines must be parallel in order that 
going downwards he shall acquire 
no further length of the vein than 


the vein and the statutory restriction on width of 
claims 1s respected.?* 


ground. The lines of the claim 


may be extended over and across ground belonging 
to a prior location, so as to hold segregated pieces 
of ground within the exterior boundaries of the lo- 
cation, provided the maximum area is not ex- 


As to placer claims 


the planes of those lines extended 
downward enclose. If the end lines 
are not parallel, then, following their 
planes downward his rights will be 
either converging and diminishing or 
diverging and increasing the farther 
he descends into the earth.” Del 


Monte Min., ete., Co. v. Last Chance 
Min., etc., Co.,. supra. 

21. Doe v. Sanger, 83 Cal. 203, 23 
Re Oe See generally infra §§ 245— 
52. 

22. Jim Butler Tonopah Min. Co. 
v. West End Cons. Min. Co., 247 U. 
S450, 388 SCt 574, 62 L. eds 1207 


{aff 39 Nev. 375, 158 P 876, 1 ALR 
405]; Tyler Min. Co. v. Sweeney, 54 
Fed. 284, 4 CCA 329 [rev on other 
grounds 157 U. S. 683, 15 SCt 733, 39 
L. ed. Be ee v. Sanger, 83 Cal. 


[a] Whe object of the statute is 
sufficiently met if the location is 
made lengthwise of the vein in a 
quadrangular shape, although the 
end lines are not exactly parallel. 


ae vi Sanger, »83eCalae203;0123 IP 
23. Tyler Min. Co. v. Sweeney, 54 


Fed. 284, 4 CCA 329 [rev on other 
grounds 157 U. S. 683, 15 SCt 7338, 39 
; Doe v. Sanger, 83 Cal. 


Richmond Min. -Co. v. Eureka 
Cons... Min. Co., 103) U.. SH S8895526ius: 
ed. 557 [aff 8 EF. Cas. No. 4,548, 4 
Sawy. 302, 9 MorrMinR 578]; Doe v. 
Sanger, 83 Cal. 2038, 23 P 365; Hors- 
well yv. -Ruiz, 67 2Cal- Site TP o%E 
ays v. Hjul, 32 Nev. 360, 108 P 

25. Jim Butler Tonopah Min. Co. 
v. West End Cons. Min. Co., 
S. 450, 38 SCt 574, 62 L:-ed. 1207 
faff’ 39eiNev.98 75; 158. (Pas7é. 1 ALR 
405]; MecElligott vy. Krogh, 151 Cal. 
126, 90 P 823: 


26. See generally infra § 247. 

27. Jim Butler Tonopah Min. Co. 
v. West End Cons. Min. Co., 247 U. S. 
450, 38 SCt 574, 62 L. ed. 1207 [aff 
ene Sib, MILES PaaS 765 0) ft pe Acta: 

28. Crown Point Min. Co. v. Buck, 
97 Fed. 462, 38 CCA: 278; Clark, v. 
aioe 35 Nev. 464, 130 P 764, 134 

{a] In British Columbia, however, 


it has been held that two strips of 
land unconnected with each other, 
although within the statutory limit 
of one thousand five hundred feet, 
cannot be embraced in one location 
and record. Dart v. St. Keverne Min. 
Con, Lite yi iGw56. 

Conflicting locations generally see 
infra §§ 2338, 234 
S. St. at L. 217: ¢ 235 


1 U.S. St. cat L794 esl52) $10; 


cu LB) IS 


12. 
20. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


oats Wie 


7 


5 


§§ 194-195] 


to have the locations in compact form! If such 
a claim is located on land which has been surveyed 
by the government, the location in its exterior limits 
must conform to the public survey, if such conform- 
ity is reasonably practicable,®? or if not, as near 
as is reasonably practicable to the public survey 
system.*° If the location cannot be made to conform 
to the regular subdivisions it may be made as upon 
unsurveyed lands,?* and on unsurveyed lands the lo- 
cation as reasonably as practicable should be rect- 
angular in form, with east and west and north and 
south boundaries;*° but if this is not practicable 
the location may be made so as to conform to the 
boundaries of surrounding claims, regardless of any 
irregularity in form.*° 

Noncontiguous grounds, not embraced within one 
set of boundary lines, cannot be included in one 
location of a placer elaim.*7 

[§ 195] f. Posting Notice of Location*°—(1) In 
General. The mining laws of the United States do 
not require a notice of location to be posted in order 
to vest claimant with a prior right to complete his 
Iceation;*® and, in the absence of a local law or 
regulation requiring, authorizing, or giving definite 
legal effect to such act, the posting of such a notice 
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does not in itself constitute a location, but is only 
an act in pais, tending to show a proper marking 
of the surface location, so that the boundaries of 
the claim may be readily traced.*° In many, if not 
all, of the mining states and territories, however, 
it is required either by statute*! or by miners’ rules 
and regulations’? that the locator of a mineral vein 
or deposit shall post a notice of his location on the 
claim, in order to protect himself in completing the 
location,** and to be followed later by the issuance 
and record of a certificate of location or declara- 
tory statement.44 These statutes and regulations are 
supplemental to, and not inconsistent with, the fed- 
eral mining Jaws and are consequently valid;* they 
are merely statutes or regulations of peace and re- 
pose, intended to prevent disorder.*® 

New or second discovery. Where a location notice 
has been posted, but the location is invalid because 
of the discovery being on another’s claim, and the 
locator makes a new discovery within his claim 
and amends his location certificate so as to base 
his location on such discovery, he is not required, 
as against subsequent locators, to post a new notice 
at the point of the second discovery.* 

Mill site notice. In locating a mill site, the same, 


81. Hanson v. Craig, 170 Fed. 62,/its boundaries and appropriate a]|20 P 789; Baxter Mountain Gold Min. 
95 CCA 388; Dripps. vy. Allison’s] number of unlocated and noncontigu-|Co. v. Patterson, 3 N. M. 179, 3 P 
Mines Co., 45 Cal. A. 95, 101, 187 P| ous fractions lying between such] 741. 

448. prior claim. Stenfjeld v. Espe, 171 Utah.—Harrington v. Chambers, 3 

{a] A “shoestring claim,” that is,}| Fed. 825, 96 CCA 497. Witahe v4 srs 3 62 abetted Wm mroaO, 
one that is long and narrow, will not 38. Location certificate or declara-|4 SCt 428, 28 L. ed. 452]. 
receive the government’s. sanction. tory statement as notice see infra Wash.—Florence-Rae Copper Co. 
Hanson v. Craig, 170 Fed. 62, 95 CCA] § 217. v. Kimbel, 85 Wash. 162, 147 P 881; 
338; Dripps v. Allison’s Mines Co., 45 Record of notice see infra §§ 216—| National Milling, ete., Co. v. Piccolo, 
Cal. A. 95, 101, 187 PB 448. 32. 54 Wash. 617, 104 P 128, 57 Wash. 

@2. Worthen -v. Sidway, 72 Ark. 39. Haws v. Victoria Copper Min.| 572, 107 P 353. 

215, 79 SW 777; Mitchell v. Hutchin- | Co., 160 U. S. 3038, 16 SCt 282, 40 L. Wyo.—Bergquist v. West Virginia- 


son, 142 Cal. 404, 76 P 55; Dripps v. 


Allison’s Mines Co., 45 Cal. A. 95, 
187 P 448. 
83. Reynolds v. Iron Silver Min. 


Com 116) WeS.: 68% 6SCt 601), 29 .L. 
ed. 774; In re Rablin, 2 Land Dec. 
764; Mitchell Vv. Hutchinson, 142 Cal. 
404,76 P 55;—White v. Lee, RS Cad. 
593, 21 P 363, 12 AmSR 115; Strick- 
Jand v. Commercial Min. Co., 55 Or. 
48, 104 P 965. 

$4 Reynolds v. Iron Silver Min. 
Co. SW 16RUS Ss 686 wSCt 601, 295.5. 
ed. "74; Dripps v. Allison’s Mines Cos 
45 Cal. A. 95, 187 P 448. 

[a] Plat and survey.—The plat 
and survey referred to by U. S. Rev. 
St. § 2331, providing that, where 
placer claims cannot be conformed 
to legal subdivisions of government 
surveys, survey and plat shall be 
made as on unsurveyed lands, are the 
plat and survey to be made and filed 
when application for a patent is 
made, and are not essential to per- 
fecting a valid location of the claim. 
Dripps v. Allison’s Mines Co., 45 Cal. 
A. 95, 187. P 448. 


85. Dripps v. Allison’s Mines Co., 
supra. 
Pa] In Alaska placers on unsur- 


veyed lands may be located without 
regard to public surveys. Price v. 
McIntosh, 1 Alaska 286. 

36. Dripps v. Allison’s Mines Co., 
45e@al. A. 953187 BP: 448. 

[a] E&hus a placer locator is not 
required to conform his location to 
legal subdivisions of the public sur- 
veys and the rectangular subdivi- 
sions thereof when conformity would 
compel him to place his lines on 
other prior located claims surround- 
ing him, whether or not the claim is 
on surveyed or unsurveyed lands, but 
he may conform its boundaries to the 
surrounding claims, regardless of any 
irregularity in form so produced. 
Dripps v. Allison’s Mines Co., 45 Cal. 
A. 95, 187 P 448. 

37. Stenfjeld v. Espe, 171 Fed, 
$25, 96 CCA 497; U. S. v..Aitken, 25 
Philippine ve 

[a] An association placer mining 
claim cannot be located over other 
prior claims, so as to include within 


ed. 436; Sturtevant v. Vogel, 167 Fed. 
448. 98 CCA 84; Erwin v. Perego, 93 
Fed. 608, 85 CCA 482 [aff 85 Fed. 
904]; Meydenbauer v. Stevens, 78 
Fed. 787; Book v. Justice Min. Co., 
58 Fed. 106; Daggett v. Yreka Min., 
OLCis Ee COnmd 49 Cal e357... 86 96s 
Gregory v. Pershbaker, 73 Cal. 109, 
14 P 401; McCleary v. Broaddus, 14 
Cal. A. 60, 111 P 125; Allen v. Dun- 
lap, 24 Or. 229, 33 P 675. 

[a] In the absence of a mining 
custom or regulation, there is noth- 
ing in Rev. St. § 2324, regulating 
mining locations, requiring the post- 
ing of notice on the day of discovery, 
or prescribing - where it shall be 
posted on the claim, or at all, the 
only necessity being that the loca- 
tion be so marked on the ground that 
its boundaries may be readily traced. 
Book v. Justice Min. Co., 58 Fed. 
106; McCleary v. Broaddus, 14 Cal. 
AS 60,241, P- 125; 


40. Daggett v. Yreka Min., etc., 
Co., 149 Cal. 357, 86 P 968. 
41. See statutory provisions; and 


cases infra note 42. 

42. S.—Yosemite Gold Min., 
etc., Co. v. Emerson, 208 U. S. 25, 28 
SCt 196, 52 L. ed. 374 [aff 149 Cal. 
50, 85 Pp hag a Nea v. California Oil 
Co., 60 Fed. 

eine 2 French, 1 Ariz. 99, 

Union Oil Co., 166 


PAF SS 

Cal.—Smith v. 

Calis bis lobauk- -9005 Donahve cy. 
Meister, 88 Cal. 121, 25 P 1096, 22 
AmSR 2838; Gore v. McBrayer, 18 Cal. 
582; Anderson v. Caughey, 3 Cal. A. 
22,84 P 223). 

Colo.—Saxton v, Perry, 47 Colo. 
263, 107 P 281; Treasury Tunnel, etc., 
Co. v. Boss, 32 Colo. 27, 74 P 888, 105 
AmSR 6 

Mont.—Thompson v. Barton Gulch 
Min. Co., 63 Mont. 190, 207 P 108. 


Nev.—Gleeson v. Martin White 
Min. Co., 13 Nev. 442; Phillpotts v. 
Blasdel, 8 Nev. 61. 


N. M.—Lockhart v. Washington 
Gold, etce., Min. Co., 16 N. M. 223, 117 
P 833; Deeney v. Mineral Creek Mill- 
ing. Gow, 11e. Niecy 299 . 64, OP 7245 
Seidler v. Maxfield, 4 N. M. 374, 20 P 
794; Seidler v. Lafave, 4 N. M. 369, 


Wyoming Copper Co., 18 Wyo. 234, 

[a] Under the miners’ rules for- 
merly in force “a location could be 
made, and commonly was made, by 
posting a notice in reasonable prox- 
imity to the point at which a lode 
was discovered or exposed, stating 
that the undersigned claimed _ so. 
many feet of the vein extending so 
far, and in such direction or direc- 
tions from the discovery point, to- 
gether with the amount of adjacent 
surface ground allowed by the rules 
of the _ district. This notice, so 
posted, had the effect, under the 
rules, of holding the ground de- 
scribed a certain length of time— 
commonly ten days—after which it 
was necessary to have the notice 
recorded by the district recorder in 
order to keep the claim good, and to 
follow up the record by doing a cer- 
tain amount of work every month or 
every year.”’ Golden Fleece Gold, 


‘106 P 673. 


etc., Min. Co. v. Cable Cons. Gold, 
etce., Min..Co., 12 Nev. 312, 328. 
43. See infra § 196. 


44. See infra §§ 216-232. 

45. Saxton v. Perry, 47 Colo. 263, 
107 P 281; Upton v. Santa Rita Min. 
Co:, 14 N. M.96; 89 BP 275 

Mining rules and regulations in 
general see supra §§ 120, 121. 

State legislation in general see su- 
pra § 124. f 

46. Florence-Rae Copper Co. v. 
Kimbel, 85 Wash. 162, 147 P 881. 

47. McMillen v. Ferrum Min. Co., 
32 Colo. 38, 74 P 461, 105 AmSR 64; 
Treasury Tunnel, etc., Co. v. Boss, 
32 Colo. 27, 74 P 888, 105 AmSR 60. 

[a] Reasons for rule.—‘‘One ob- 
ject of the requirement that the dis- 
coverer shall, before filing his loca- 
tion certificate, post at the point of 
discovery a notice, is that those 
wishing to make subsequent loca- 
tions may thereby be advised of the 
ground already appropriated, and’this 
serves to hold his ground until his 
location is perfected within the statu- 
tory time. After the location cer- 
tificate is filed, the same object is 
secured in the shape of a. permanent 
record which the statute requires 
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or in effect the same, notice as in the case of locat- 
ing a lode or placer claim is usually required by 
statute or rule and regulation to be posted and 
recorded.*® 

Posted notice distinguished from certificate or 
statement. There is a substantial distinction be- 
tween the notice required to be posted on the claim 
and the certificate or declaratory statement required 
to be filed for record.4® The notice of location is a 
protection to the discoverer merely during the proc- 
ess of location ;®° the recorded certificate or declara- 
tory statement is intended to contain a more exact 
and specific description of the claim than in the 
notice posted upon it.>? 

[§ 196] (2) Purpose and Effect of Notice. The 
object of posting notice of the claim is to make 
known the purpose of the discoverer to ¢laim title 
to the location to the extent deseribed and to warn 
others of the prior appropriation,®”? and also, as an 
aid in determining the location of the elaim, to 
constitute a part of the markings of the boundaries 
_of the ground.®® It is the real inception of the 
right of the locator ,®* and acts as a protection to 
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[§§ 195-197 
him to the extent that, if it is posted in compliance 
with the requirements of the statute or regulation, 
he is entitled to exclusive possession of the claim 
during such time as may be allowed him by statute 
or regulation in which to complete his location.°° 
The mere act of posting the notice, however, is not, 
by itself, sufficient to establish a valid location of 
the ground claimed;** there must also have been a 
discovery of mineral,®7 as well as other acts of loca- 
tion.°8 And if the posted notice is destroyed, with- 
out the locator having taken some precaution to 
protect it,°° or if it is subsequently removed, with 
his knowledge, and without his objecting or having 
performed other acts to complete his location,*° 
the location has no valid existence. 

[§ 197] (3) Place of Posting. The place of post- 
ing the notice is generally designated by statute,°* 
or local rule, the requirements of which must be 
complied with.6? It is usually required that the 
notice be posted at the point of discovery,** and the 
posting of a notice at a certain point establishes the 
fact that at that point the locator claims a discov- 


shall contain not only the same facts 
which must appear on the sign or 
notice placed at the point of discov- 
ery on the ground, but still other 
data identifying the location. When 
filed in the proper office, the certifi- 
cate takes the place of the notice on 
the ground, and after it is filed there 
is no necessity for posting, or keep- 
ing, at the point of a new and valid 
discovery, if the first alleged discov- 
ery is void, of a notice of what par- 
ticular ground is claimed. The re- 
corded notice sufficiently describes 
the ground claimed, and this re- 
corded notice contains precisely the 
same things which the new notice, 
if posted, would include. Subsequent 
locators are already sufficiently, and 
duly, notified by that record, and the 
posting of a new notice would not 
give them any information which the 
record does not already furnish.” 
Treasury Tunnel, etc., Co. v. Boss, 32 
Colo. 27, 30, 74 P 888, 105 AmSR 60. 

Amendment of certificate generally 
see infra § 222. 

48. Valcalda v. Silver Peak Mines, 
86 Fed. 90, 29 CCA 591 [aff 79 Fed. 
886]; Hargrove v. Robertson, 15 
Land Dec. 499; Hartman v. Smith, 7 
Mont. 19, 14 P 648; Hamburg Min. 
eave Stephenson, 17 Nev. 449, 30 P 

49. Sanders v. Noble, 22 Mont. 110, 
bb P1037. 

[a] Statement of distinction.— 
“The notice of discovery should be, 
and usually is, posted immediately at 
the discovery hole, and often before 
the discoverer can possibly survey or 
even measure his ground. It is often 
done before even specific bearings are 
known. It is a simple announcement, 
and meant only to be a simple notice 
of a discovery, and of an intention to 
claim the vein discovered, and, by 
posting it, the discoverer finds an 
easy and quick way of announcing 
his claim. Afterwards, though, 
when an opportunity is. had to fol- 
low the vein on its strike, then the 
boundaries must be marked, and the 
claim must be described by reference 
to natural objects or permanent 
monuments. Then it is, too, but not 
before, ‘that the evidence of the loca- 
tion must be preserved, by recording 
the declaratory statement containing 
such description of the location with 
reference to some natural object or 
permanent monument as will identify 
the claim.” Sanders vy. Noble, 22 
Mont. 110, 136, 55 P 10387. 

50. Sanders vy. Noble, supra. 
generally infra § 196. 

51. Gird v. California Oil Co., 60 
Fed. 531; Sanders v. Noble, 22 Mont. 
110, 55 P 1087. See generally infra 


See 


| etc., 


§§ 218-220. 
52. 


L. ed. 


ery.°t Under some statutes or rules it is sufficient 
P 849]; Lockhart v. Washington 
Yosemite Gold Min., etc., Co. v.| Gold, etce., Min. Co. 16 N. M. 223, 
Emerson, 208 U. S. 25, 28 SCt 196, 52|117 P 833. 
374; Rush v. French, 1 Ariz. 57. See supra § 174. 
99, 25 P 816; Deeney v. Mineral Creek 58. See infra §§ 204-232. 
59. Hagan v. Dutton, 20 Ariz. 476, 


Milling Cone be Neo. 2s Gta eae 
Seas v. LaFave, 5 N. M. 44, 20 P 


53. McCleary v. Broaddus, 14 Cal. 
AS 6S Ai Pela: 

54 Deeney v. Mineral Creek Mill- 
ing Cosy it INS M279," 291, 6% P T24, 

55. . S.—Erhardt v. Boaro, 113 
U. S527. 5 SCt 560,28 L. ed. 1113. 

Cal.—Borgwardt v. McKittrick Oil 
Co., 164 Cal. 650, 130 P 417; McCleary 
v. Broaddus, 14 Cal. A. 60, 111 P 125. 

Colo.—Sierra Blanca Min., etc., Co. 
v. Winchell, 35. Colo’ 13, 83°P 628; 
Treasury Tunnel, etc., Co. v. Boss, 32 
Colo. 27, 74 P 888, 105: AmSR 60; 
Omar v. Soper, 11 Colo. 380, 18. P 
443, 7 AmSR 246; Pelican, ete., Min. 
Co, ‘v. Snodgrass, .9 Cole. 339, 12 P 
206: Armstrong v. Lower, 6 Colo. 581. 

Mont.—Ferris v. McNally, 45 Mont. 
20, 121 P 889; Street v. Delta Min. Co., 
42 Mont. 371, 112 P 701; Helena Gold, 
Co. v. Baggalay, 34 Mont. 464, 
87 P 455; Sanders v. Noble, 22 Mont. 
PHONY 55. P1037: 


S. D.—Marshall v. Harney Peak 


Min SMa ay ete... Onl aan TD en Ot Oa 

NW 290. : 
Wash.—Union Min., ete, Co. v. 

Leitch, 24 Wash. 585, 64 P 829, 85 


AmSR 961. 

{a] Preference privilege. — ‘The 
right acquired by posting the notice 
is merely a preference privilege of 
making a location which, when com- 
pleted, will result in the appropria- 
tion of the area covered by it, to the 
exclusion of any junior location with 
which it conflicts.” Street v. Delta 
RoR Co.,, 42. Mont, 371, 384° 112” P 


01. 

{b] Rule applied.— Where the 
discovery and location of a subse- 
quent conflicting mining claim, as 
evidenced by a discovery notice, is 
made within sixty days of the date 
of the posting of the discovery of 
the claim with which it is in conflict, 
the claim so subsequently located is 
invalid, regardless of the nonper- 
formance of the assessment work on 
the earlier location. Sierra Blanca 
Min., etc., Co. v. Winchell, 35 Colo. 
18, 88 P 628. 

Right to possession to complete lo- 
cation generally see supra § 164. 

56. WHilers v. Boatman, 111 U. S. 
356, 4 SCt 432, 28 L. ed. 454; Gemmell 
v. Swain, 28 Mont. 331, 72 P 662, 98 
AmSR 570; Round Mountain Min. Co. 
v. Round Mountain Sphinx Min. Co., 
36 Nev. 5438, 138 P 71, 35 Nev. 392, 
129 P 308 [reh den 36 Nev. 645, 141 


LEP! 578s 
60. Lockhart v. Washington Gold, 
etc., Min. Co., 16 N. M. 223, 117 P 833. 


61. See szatutory provisions. 
62. Emerson v. McWhirter, 133 
Cal. 510, 65 P 1036; Batt v. Sted- 


man, 36 Cal. A. 608, 173 P 99; Sand- 
berg v. Ferguson, 10 B. C. 123 [app 
dism 35 Can. S. C. 476]. 

[a] At each end of claim.—When 
a local rule provides that a notice 
shall be posted at each end of the 
claim and it is only posted at one, 
but all the other regulations are 
complied with, the claim will not be 
held invalid, unless the rule so pro- 
vides. Emerson v. McWhirter, 133 
Cal. 510, 65 P 1036. 

63. U. S.—Erhardt v. Boaro, 113 
U.S 527, Bb SCt_ 560, 28. Geode it bss 
Cheesman v. Shreeve, 40 Fed. 787 
[writ of error dism 17 SCt 998, 41 L. 


eds 10771. 
Cal.—Batt v. Stedman, 36 Cal. A. 
10 Colo. 


608, 173 BP 99. 

Colo.—Bryan v. McCaig, 

309, 15 P 413; Emerson v. Akin, 26 
Colo, A. 40, 140 P 481. 

Ida.—Flynn Group Min. Co. v. 
Murphy, 18 Ida. 266, 109 P 851, 138 
AmSR 201. 

Mont.—Butte Northern Copper Co. 
v. Radmilovich, 39 Mont. 157, 101 P 
1078; Sanders v. Noble, 22 Mont. 110, 
Gy 2 el! (Osi fis 

Nev.—Fox v. Myers, 29 Nev. 169, 
SGP) 79385 

Utah.—Warnock v. De Witt, 11 
Utah 324, 40 P 205. 

Wyo.—Bergquist v. West Virginia- 


Wyoming Copper Co., 18 Wyo. 234, 
106 P 673. 
[a] The notice need not be placed 


on the ore, or any part of the vein 
or lode; it is sufficient if it is placed 
in such reasonable proximity and re- 
lation to the ledge as, in connection 
with the work done under it, to give 
notice to all comers what ledge is in- 
ra Phillpotts v. Blasdel, 8 Nev. 
61. 


os Fox v. Myers, 29 Nev. 169, 86 
ie : 

[a] Where conflicting claimants 
both post their notices at the same 
point, such fact, in the absence of 
evidence to the contrary, warrants 
a presumption that both base their 
claim of a discovery on the same 
natural conditions, and that a dis- 
covery of mineral, therefore, actually 
exists. Fox v. Myers, 29 Nev. 169, 
Sig ui shor 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


~ §§ 197-199] 


if it is posted in the vicinity of the vein,®> or at 
or near the point where the ledge is exposed,*® or 
in some conspicuous place on the location.®? 

[$ 198] (4) Time of Posting. A notice of location 
is effectual only from the time it is properly 
posted,®* and, as against persons who may in good 
faith appropriate the claim in the meantime, the 
posting should be practically contemporaneous with 
But as against subsequent locators it 
is sufficient, although it is not posted until after it 
In the absence of fraud or 
the prior initiation of a confiicting claim a notice 
is not invalidated by the fact that it is posted after 


discovery.°° 


has been arr dall. ae 


midnight of the day of its date.™4 


[§ 199] (5) Sufficiency—(a) In General. 
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with the requirements of the statute or regulation 
in the matter of posting notice is required and is 
sufficient,’? particularly as against one who has 
actual knowledge of the prior location.*® 
no hard and fast rule’ as to the contents of the 
notice, and if by any reasonable construction of 
the language employed it imports notice to subse- 
quent locators that the ground upon which it is 
posted is claimed by another and the extent thereof, 
it is sufficient.” 
especially where the posted notice or a copy thereof 
is required to be recorded,’® it should be in such 
form that, when recorded, 


There is 


Under some statutes,’®> however, 


it will answer all the re- 


‘| quirements of a valid location notice, or as other- 


AS a 


general.rule a substantial compliance in good faith 


65. Smith v. Newell, 86 Fed. 56; 
Doe v. Waterloo Min. Co., 70 Fed. 
455, 17 CCA 190; Cheesman  v. 
Shreeve, 40 Fed. 737 {writ- of error 
dism 17 SCt 998, 41 Lo ed. 
Donahue v. Meister, 88 Cal. 
PB 1096, 22) AmSR 983; Phillpotts v. 
Blasdel, 8 Nev. 61. 

[a] ‘Posting held suffiicient.—It 
has been held sufficient to put the 
notice in a tin can which is placed 
on a shelf or rock in a mound near 


the vein. Gird v. California Oil Co., 
60 Fed. 531. 
66. McCleary v. Broaddus, 14 Cal. 


AS6.0) plain ao: 

67. Donahue v. Meister, 88 Cal. 
121, 25 P 1096, 22 AmSR 283; Upton 
v. Santa Rita Min. Co., 14 N. M. 96, 
Soak, 275. 

68. Butte Northern Copper Co. v. 
hit eee kare 39:Mont. °L5%, 101 °R 


[a]. Bhus, where, under a statute 
providing that the locator of a min- 
ing claim shall post his notice of 
location at the point of discovery, a 
locator posts his notice at another 


place, but thereafter posts it at the 
point of discovery, as against the 
intervening rights of another  lo- 
ecator, his location is postponed to 


the date when he posts the notice at 
the point of discovery. Butte North- 
ern Copper Co. v. Radmilovich, 39 
Mont. 157, 101 P 1078. 

69. Sanders v. Noble, 22 Mont. 110, 
55 P 1037; Deeney v. Mineral Creek 


eer Co. ji Ne M.22798 82912067 e 
70. Thompson v. Spray, 72 Cal. 


528, 14 P 182; Green v. Gavin, 11 Cal. 
A 506, 105 P 761. 

[a] Thus, where defendants did 
all acts required for the valid loca- 
tion of a mining claim by recording 
notice of location in the county re- 
ecorder’s office, staking and develop- 
ing the claim and posting notice of 
location on the claim, it was imma- 
terial as against subsequent locators 
that the only valid notice of location 
Was posted after the notice was re- 
corded. Green v.. Gavin, 11 Cal. A. 
506, 105 P 761. 

Recording notice generally see in- 
fra § 216. 

71. Bergauist v. West Virginia- 
Wyoming Copper Co., 18 Wyo. 234, 
106 P 673. 

72. U. S.—McKinley Creek Min. 
Co, v. Alaska United Min. Co., 183 
U. St’ 563,222 SCt 84, 46 L. ed: 331; 
Erhardt v. Boaro, 113 U. S. 527, 5 
SCt 560, 28 L. ed. 1113; Zerres wv. 
Vanina, 134 Fed. 610 [aft 150 Bed: 
564, 80 CCA 366]. 

Alaska.—Charlton v. Kelly, 2 
Alaska 522; Steen v. Wild Goose Min. 
Co., 1 Alaska 255. 

Ariz.—Hagan v. 20° Ariz. 
476, 181 P 578. 

Cal.—Donahue v. Meister, 88 Cal. 
121, 25 P 1096, 22 AmSR 283. 

Colo.—HEmerson y. Akin, 26 Colo. A. 
40, 140 P 481. 

Ida.—F lynn Group Min. Co. 


Dutton, 


v. Mur- 


phy, 18 Ida. 266, 109 P 851, 1388 AmSR 
201. 

N. M.—Upton v. Santa Rita Min. 
Co., 14 N. M. 96, 89 P 275. 


| Cal, 


Utah.—Wells v. Davis, 22 Utah 
322, 62 P 3. 
{a] Posting held sufiicient.—(1) 


Putting the notice in a tin can, which 
is placed on a shelf in a rock mound 
more than two feet high, the corners 
of the claim being marked by similar 
mounds. Gird v. California Oil Co., 
60 Fed. 531. (2) An original notice 
written on one side of a sheet of 
paper, which was folded, with the 
writing inside, and placed upon the 
lode line, in a mound of rocks three 
feet high, under two flat rocks, so 
that about three fourths of an inch 
of the margin of the paper was ex- 
posed to view, and so placed, not for 
the purpose of concealing it, but in 
good faith, to protect it from the 
weather. Donahue v. Meister, 88 
Cal. 121,°25 .P 1096,° 22 AmSR 283, 
(3) A location notice written on a 
piece of white paper placed on a 
stick and partly covered by a rock 
to prevent it from blowing away 
cannot, as a matter of law, be held 
insufficient. HWmerson v. Akin, 26 
Colo. A. 40, 140 P 481, 

{b] A failure to comply substan- 
tially with a statute requiring such 
notice to be posted renders the no- 
tice and location void. Upton v. 
Santa Rita Min. Co., 14 N. M. 96, 89 
EEE 

{ce] A stake or monument must 
bo planted (1) at the discovery with 
the notice posted thereon, if the 
statute or rule so requires. Chees- 
man v. Shreeve, 40 Fed. 787 [writ of 
error dism 17 SCt 998, 41 L. ed. 1177]. 
(2) In Idaho, under Rev. Code § 3207, 
the locator of a mining claim is re- 
quired to erect a monument at the 
place of discovery upon which, among 
other things, he must place the dis- 


tance claimed along the vein each 


way from the monument. Flynn 
Group Min. Co. v. Murphy, 18 Ida. 
266, 109 P 851, 188 AmSR 201. 

73. Yosemite Gold Min., ete., Co. 


v. Emerson, 208 U. S. 25, 28 SCt 196, 
52 L. ed. 374; Stock v. Plunkett, 181 
193; 183 —P 657; » Donahue “iv. 
Meister, 88 Cal. 121, 25 P 1096, 22 
AmSR 283. 

[a] One having actual knowledge 
of a prior location and the extent of 
its boundaries, the outlines of which 
have been marked, cannot relocate it 
for himself and claim a forfeiture of 


the original location for want of 
strict compliance with all the re- 
quirements of preliminary ph 
Yosemite Gold Min., etc, 


ey ee 208 U.-S. 25, 28 Sct 196, 53 
L. ed. 374. 


74. U. S.—Bennett v. Harkrader, 


158 U. S. 441, 15 SCt 863, 39 L. ed. 
1046; Doe v. Waterloo Min. Co., 79 
Med. 455, /272°CCA?) 2905 Mrhardt™ v. 


Boaro, 8 Fed. 692, 2 McCrary 141. 
Alaska.—Charlton Vv. Kelly, 2 
Alaska 532. 
Cal.—Morton Vv. 
Min. Co., 26 Cal. 527. 
Ida.—Independence Placer Min. Co. 
vilKnauss,/i382elda; 269,181 PP 701; 
Flynn Group Min. Co. v. Murphy, 18 
Ida. 266, 109 P 851, 188 AmSR 201; 
Snowy Peak Min, Co. v. Tamarack, 
ete., Min. Co., 17 Ida. 630, 107 P 60; 


Solambo Copper 


wise called, a location certificate.” 


It should give 


Bismarck Mountain Gold Min. Co. v. 
North Sunbeam Gold Co., 14 Ida. 516, 
Opel 

Mont.—Bramlett v. Flick, 23 Mont. 


95,—5-4-P~ 869. 
N. 25 N. M. 


M.—Blake v. Cavins, 
574, 185 P 374. 
Utah.—Farmington Gold Min. Co. 


v. Rhymney Gold, etc., Co., 20 Utah 
363, 58 P 832, 77 AmMSR 9138; Wilson 
v. Triumph Cons, Min. Co., 19 Utah 


66, 56 P 300, 75 AmSR 718. 

Wyo.—Columbia Copper Min... Co. 
v. Duchess Min., etce., Co., 13 Wyo. 
244, 79 P 385. 

[a]. Reasons for rule.—‘“The pio- 
neer prospector, as a rule, is neither 
a lawyer nor a surveyor. Neither 
mathematical precision as to meas- 
urements nor technical accuracy of 
expression in the preparation of the 
notice is either contemplated or re- 
quired. The objection of the notice 
of location is to prevent the swinging 
of the claim or the changing of the 
boundaries, and to guide the subse- 
quent locator, and to afford him in- 
formation as to the extent of the 
claim of the prior locator. Whatever 
does this thoroughly and reasonably 
should be held to be a good notice.” 
Charlton v. Kelly, 2 Alaska 532, 539. 

[b] Notices held sufficient.—(1) 
“We, the undersigned, claim 1,500 
feet on this mineral-bearing lode, 
vein or deposit.” Erhardt v. Boaro, -° 
113-U.. S.-527,.529, 5 SCt560, 28) 1. ed. 
1113 [rev 8 Fed. 860, 3 McCrary 19]. 
(2) Claiming fifteen hundred feet in 
length and three hundred feet on 
each side of the vein. Columbia 
Copper Min. Co, v. Duchess Min., 
etc., Co.j 13. Wyo.’ 244, 79 P 385. 

{c] Claiming all the privileges 
granted by the laws of a mining dis- 
trict is sufficient to hold one hundred 
feet of the vein if necessary. Mt. 
Diablo Mill, ete., Co. v. Callison, 17 
F. Cas. No. 9,886, 5 Sawy. 439. 

{d] Claiming fifteen hundred feet 
of the lode or vein will give the 
right to seven hundred and fifty feet 
each way from the stake and discov- 
ery. Erhardt v. Boaro, 113 U. S. 
52% 5:SCt. 560, 28 Lived. 1113; Hilers 
v. Boatman, 111 U. S. 356, 4 SCt 432, 
28 L. ed. 454; Bramlett v. Flick, 23 
Mont. 95, 57 P 869; Allen v. Dunlap, 
241Or.. 229; 30. (PS 605. 


75. See statutory provisions. 

76. See infra § 216. 

77. Deeney v. Mineral Creek Mill- 
ing Co., 11 N._M. 279, 291, 67 P 724; 


Bergquist v. West Virginia-Wyoming 
Copper Co., 18 Wyo. 234, 106 P 673. 
See generally infra §§ 218-220. 

[a] Notice held sufficient.—Where 
a motice is posted reciting that the 
undersigned, on a date specified, lo- 
cated and claimed a certain described 
lode, extending a specified distance 
east and west, and, upon each side 
of the place where the notice is 
posted, gives the name of the claim, 
and ‘this notice is placed in the shaft 
house, and another notice to the same 
effect is prepared and placed upon a 
slab on the claim, the notices are not 
insufficient on the ground that they 
omit the name of the discoverer, as 
the signature of the locators is 


796 [40 C.J.] 


the name of the locator or discoverer,’® the name 
of the lode or eclaim,’® and the date of the discovery 
If the locator fraudulently antedates 
his notice to defeat another location, it is void.*t 

In determining the sufficiency of the contents of 
the notice, it should be liberally construed with the 
view to protect the miner in the enjoyment of his 
rights, taking into consideration the circumstances 
under which, and the character of the parties by 
which, such notices are usually made;*? 
evidence may be admitted to aid in its construc- 


or loeation.®°® 


tion.®$ 


[§ 200] (b) Description of Claim—aa. In General. 
The notice usually should contain such a description 
of the extent and boundaries of the land located 


without 


sufficient, designating the 
discoverers. Bergquist Vie West 
Virginia-Wyoming Copper Co., 18 
Wyo. 234,106 P 673. 

78. See infra § 218. 

79. Doe v. Waterloo Min. Co., 70 
medu 455.) am (CCA, 190 irhardtr Vv. 
Boaro, 8 Fed. 692, 2 McCrary 141; 


Bryan v. McCaig, 10 Colo. 309, 15 Pp 
413; Gleeson v. ‘Martin W hité Min. 
Co., 13 Nev. 442; Phillpotts v. Blas- 
del, 8 Nev. 61; Bergquist v. West 
Virginia-Wyoming Copper Co., 18 
Wyo. 234, 106 P 678. 

€0. Erhardt v. Boaro, 8 Fed. 692, 
2 McCrary 141; Bryan v. McCaig, 10 
Colo. 309, 15 P.413; O’Donnell v. 
Glenn, 9 Mont. 452, 23 P 1018, 8 LRA 
629; Bergquist v. West Virginia- 
Wyoming Copper Co., 18 Wyo. 234, 
106 P 673. 

[a] Date of discovery.—A posted 
location notice is not defective for 
failing to state the date of discov- 
ery, the statement that on the date 
mentioned in the notice the locators 
located and claimed the lode to the 
extent described being: a_ sufficient 
specification of the~ date of the 
discovery, with a statute providing 
for the posting of a notice of loca- 
tion specifying the date of discovery. 
Bergquist v. West Virginia-Wyoming 
Copper Co., 18 Wyo. 234, 106 P 673. 

Time of posting see supra § 198. 

81. Bramlett v. Flick, 23 Mont. 95, 
57 P 869; Muldoon v. Brown, 21 Utah 
5 TADS) oa 528 (PAE 

82. U. S—wWalton v. Wild Goose 
Min., etc., Co., 123 Fed. 209, 60 CCA 
155; Walsh v. Erwin, 115 Fed. 531; 
Doe v. Waterloo Min. Co., 70 Fed. 455, 
17 CCA 190; Gird v. California Oil 
Co., 60 Fed. 531; Book v. Justice Min. 
Co., 58 Fed. 196. 

Ariz.—Hagan v. Dutton, 20 Ariz. 
476, 181 P 578; Wiltsee v. King of 
Arizona Min., etc., Co., 7 Ariz. 95, 60 
P 896. 

Cal.—Talmadge v. St. John, 129 Cal. 
430, 62 P 79; McCann vy. McMillan, 
129 Cal, 350;. 62° Py slise.Canter iva 
Bacigalupi, 83 Cal. 187, 23 P 361; 
Johnson v. Parks, 10 Cal. 447; Sydney 
Ve sichands,. 40: Cal. At-(685,)) 18d ue 
394; Batt v. Stedman, 36 Cal. A. 608, 
173 P 99; Green v. Gavin, 10 Cal. A. 
280, 101RP 232, 

Colo.—Cullacott v. Cash age ete:; 
Min. Co, 8 Colo, 279,6 P 21 

Ida.—Bismarck Peed ves Gold 
Min. Co. v. North Sunbeam Gold ES 
14 Ida. 516, 95 P 14; Brown vy. Levan, 
4 Ida. 794, 46 P 661. 

Mont.—Bramlett v. Flick, 23 Mont. 
95, 57 BP 869; Sanders v. Noble, : 22 
Mont. 110, 55 P 1037; Riste v. Morton, 
20 Mont. 139, 49 P 656; Russell v. 
Chumasero, 4 Mont. 309, 1 P 713.- 

Nev.—Weill v. Lucerne Min. Co., 11 
Nev. 200. 

Or.—Allen v. Dunlap, 24 Or. 229, 35 
ON Dr 

Utah.—Wells v. Davis, me ae 322, 
62 P 3; Farmington Gold Min. Co. v. 
Rhymney Gold, ete., Co., 20 Utah 363, 
DSi Ee SstnncG AmSR 913; Wilson v. 
Triumph ‘Cons. Min. Co.5 19 Utah 66, 
56 P 300, 75 AmSR 718. i 

83. Reilly v. Berry, 2 Ariz. 272, 15 


— 
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certainty.*4 


and parol | for the jury.** 


[§ 201] bb. Course of Vein. 


[§§ 199-201 


that it may be found and identified with reasonable 
But although the locator cannot main- 
tain ownership of a greater area than is called for 
in his noti¢e,*® the description therein is not re- 
quired to be strictly exact.*° 

Question of law or fact. 
description in a particular notice is sufficient to 
apprise others of the precise location and extent 
of the land claimed is generally a question of fact 


Whether or not the 


In the absence of 


local rules or statute requiring it, it is not neces- 


P 26; Dillon v. Bayliss, 11 Mont. 171, 
27 P 725; Flavin v. Mattingly, 8 
Mont. 242, 19 P 384. 

{a] Incompetent evidence. — A 
question as to whether a practical 
surveyor, familiar with the methods 
of locating claims, and familiar with 
surveys in mounteinous countries and 
with the neighborhood, could take the 
description in the notice, and, start- 
ing at the point of discovery, find the 
claim described therein, is incompe- 
tent, as calling for an ~ opinion. 
Bramlett v. Flick, 23 Mont. 95, 57 
BE. 869. 5 

84 U.S.—St. Louis Smelting, etc., 
Co. v. Kemp, 104 U. S. 686, 26 L. ed. 
875; Smith v. Cascaden, 148 Fed. 792, 


78 CCA 458. 
Alaska.—Peca v. Huddleston, 5 
6 Ariz. 


Alaska 241. 
Ariz.—Kinney v. Fleming, 
203.8 DOW, aon Evelllivar vay benny. 2 
Ariz, PR Vay US 182 26. 
Cal.—Carter v. Bacigalupi, 83 Cal. 
UST 2230P B61s. Tohnsons ve Parks) 0 
Cal. 446; Sydney v. Richards, 40 Cal. 
A. 685, 181 P 394; Batt v. Stedman, 36 
Cal. A. 608, 173 P 99; Green v. Gavin, 
LQeCaly sAs 82055 101 sPsg3t. 
Mont.—Terr. v. Mackey, 8 Mont. 
HES, dio Pesos 


Nev.—Southern Cross Gold, etc¢., 
Min, Co. v. Europa Min. Co,, 15 Nev. 
383. : 

Or.—Allen v. Dunlap, 24 Or. 229, 35 
P 675. 

Utah.—Bonanza Cons. Min. Co. v. 


Golden Head Min. Co., 29 Utah 159, 
80 P 736; Kahn v. Old Tel. Min. Co., 
2 Utah 174. 

Wash.—National Milling, ete., Co. 
v. Piccolo, 54 Wash. 617, 104 P 128, 
bt Wash: 572, 107% P3858: 

[a] Descriptions held sufilcient.— 
(1) A notice of location of a placer 
claim: “Commencing at the S. W. 4 
of the N. E. % of Sec. v? VetCH 
where the words “Commencing at” 
were printed on a form, and the re- 
mainder of the description written 
and the notice was posted on the 
ground a little east of the middle of 
the west line and the locator built a 
house on the S. W. 4% of the N. BE. \&%, 
occupied it, and worked on the claim, 
drove stakes at the corners, and 
blazed trees so that no one would 
have difficulty in locating the bound- 


aries. Green v. Gavin, 10 Cal. A. 330, 
101 P 931. (2) A notice posted on a 
stump in a creek claiming fifteen 


hundred feet along the creek bottom 
and three hundred feet on each side 
from the center of the creek, stating 
that it is an extension. of another 
claim named, and a certain distance 
from the first falls on the creek, 
is a sufficient notice of the location 
of a placer claim. McKinley Creek 
Min, Co. v. Alaska United Min. Co., 
183 U. S. 563, 22 SCt 84, 46 L. ed. 
331; Steen v. Wild Goose Min. Co., 1 
Alaska 255. (8) Where the local rule 
requires the posted notice to be re- 
corded, it is sufficient, provided it 
eontains such a description of the 
property as will render it ascertain- 
able, when read in connection with 
the position of the place where 


sary to designate in the posted notice the course 
of the vein;®® the notice is sufficient if it substan- 
tially identifies the vein, although it does not notice 


posted. Carter v. Bacigalupi, 83 Cal. 
137 28 oe oO 
{b] Describing a placer claim by 


‘length and width, as fifteen hundred 


feet long by six hundred feet wide, 
has been held sufficient. Steen v. 
Wild Goose Min: Co., 1 Alaska 255; 
CaN v. McMillan, 129 Cal. 350, 62 


{c] Specifying the number of 
acres of a placer claim is a sufficient 
description if it designates the ad- 
joining lands on three sides, and that 
the lands on the fourth side are un- 
occupied, and the wrong insertion of 
the quarter section will not invali- 


date it. Duryea v. Boucher, 67 Cal. 
141; 7 P 421. 
{d] Description aided by prior 


possession.—A description in a no- 
tice of location is sufficient if, when 
aided by the locator’s prior posses- 
sion, a third person could not have 
been deceived or misled by any false 
or deficient description. National 
Milling, ete., Co. v. Piccolo, 54 Wash. 
He 104 P 128, 57 Wash. 572, 107 P 


[e] In Idaho, under Rev. Codes 
§ 3207, the notice is not required to 
describe the exterior boundaries of 
the claim. Flynn Group Min. Co. v. 
Murphy, 18 Ida. 266, 109 P 851, 138 
AmSR 201. 

Marking boundaries of claim on 
ground see infra §§ 204-215. 

85. Swanson v. Koeninger, 25 Ida. 
361, 1387 P 891. 

Extent of claim generally see su- 
pra §§ 185-192. 

86. McCleary v. Broaddus, 14 Cal. 
A. 60, 111 P 125; Gibson v. Hjul, 32 
Nev. 360, 108 P 759. 

As to certificate or statement see 
infra § 219. 

87. U. S.—Hilers v. Boatman, 111 
U. S. 356, 4 SCt 432, 28 L. ed. 454; 
Jupiter Min. Co. v. Bodie Cons. Min. 
Co., 11 Fed. 666, 7 Sawy. 96; North 
Noonday Min. Co. v. Orient Min. Coy 
1 Fed. 522, 6 Sawy. 299; Mt. Diablo 
Mill: ete; sCosev. Callisons 7 in icaust 
NG: 9,886, 5 Sawy. 439, 9 MorrMinR 

Ariz.—Jantzon is Arizona Copper 
Go.) 3VArignG, 2:0 

Gal. —Taylor v. Middleton, 67 Cal. 
656, 8..P 5945 Du Prat) vy: James, 65 
Cale555,.4 BP 562; Sydney v. Richards, 
40 Cal. A. 685, 181 P 394; Batt v. 
Stedman, 36 Cal. A. 608, 173 P 99; 

Colo.— Emerson Vv. Akin, 26 Colo, A. 
40, 140 P 481. 

Mont.—Bramlett v. Flick, 23 Mont. 
95, 57 BP. 869; Dillon v. Bayliss 11 
Mont. 171, 27 P 725; Gamer v. Glenn, 
8 Mont. Eval rAMy ie) 654; Flavin vy. Mat- 
tingly, 8 Mont. 242, 19 P 384; Garfield 
Min., 'etc., Co. v. "Hammer, 6 Mont. 
53, 8 P 153 {aff 130 U.S. '291,<9 «SCt 
548, 32 L. ed. 964]. 

N. M.—Blake v. Cavins, 25 N. M. 
Ae 185 P 374; Seidler v. Lafave, 4 


M. 369, 20 P 789. 

Utah.—Wells v. Davis, 22 Utah 
322, 62 P 3; Farmington Gold Min. 
COm eva Rebby: ymney Gold, ete, Co., 20 
Utah 363, 58)P) 832, 77 "AmSR 913. 

88. Erhardt v. Boaro, 8 Fed, 692, 2 
McCrary 141. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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§§ 201-204] 


all of its various bends.8® And even though the gen- 
eral course of the vein or lode is required by statute 
to be given in the notice,°° it is not required that 
its exact course be given,®! and a 
as to the direction or course of the vein does not 
it may afterward be 
changed, within the time allowed, to correspond with 


‘invalidate the location;% 


the actual course.®* 


[§ 202] ec. Reference to Monuments, Markings, 
The notices posted on a claim need not refer 
to some natural object or permanent monument,®* 
unless required by local statute,°® or unless such 
notices or copies thereof are required to be re- 
corded, in which ease, by reason of act of May 10, 
1872,°8 which requires that ‘‘all records of mining 
deseription of the 
claim or claims located, by reference to some nat- 
ural object or permanent monument,’’ ete., the 
notice as a record of a mining claim should de- 
seribe the claim by reference to such an object or 


Etc. 


claims ... shall contain...a 


monument.?? 


[§ 203] (c) Alterations and Amendments. 
absence of intervening rights a location notice may 


be amended.t It may be amended 


g9. Johnson v. Parks, 10 Cal. 446. 
80. See statutory provisions. 
91. Book v. Justice Min. Co., 58 


Fed, 106; Wiltsee v. King of Arizona 
Min., etc., Con hl Ariz. 9,776 0P ed 
Sanders v. Noble, 22 Mont. 110, 55 P 
10387. 

[a] Easterly and westerly.—(1) 
In construing a notice of location of 
a mining claim, there is no rule of 
necessity, such as exists in the con- 
struction of deeds, which ‘requires 


that the = terms “easterly” and 
“westerly,’ used without qualifying 
language, shall denote east and 
west, in the sense in which “east- 


erly” is used by the miner and pros- 
pector. The term denotes the gen- 
eral course of a vein or location 
running nearer toward the east than 
any of the other cardinal points of 
the compass. A notice of location, 
therefore, which gives the course of 
a location as running westerly so 
many feet, and easterly so many feet, 
from a discovery shaft or point of 
discovery until the boundaries are 
definitely located by the erection of 
monuments, must be held to reserve 
from entry by subsequent locators 
the surface area which might be in- 
cluded within any location so made 
that, were a line drawn lengthwise 
through the center of such. claim 
from the west center end thereof 
through the point of discovery to the 
east center end, such line would lie 
at some point between east 45 deg. 
north and east 45 deg. south from 
the point of discovery. Wiltsee v. 
King of Arizona Min., etc., Co. 7 
Ariz. 95, 60 P 896, 898. (2) A notice 
claiming fifteen hundred feet in 
length and three hundred feet on 
each side of the center of discovery 
shaft and stating that the general 
course of the lode is easterly and 


westerly is sufficient. Kinney v. 
Fleming, 6 Ariz. 263, 56 P 723. 
{b] A notice describing the vein 


as north and south will support a lo- 
eation of a claim along a vein east 
and west. Butte Northern Copper 
Co. v. Radmilovich, 39 Mont, 157, 101 
P i078. 


92. Book v. Justice Min. Co., 58 
Fed. 106. 
92. Wiltsee v. King of Arizona 


Min. ‘ete.; Co.)-7 Ariz. 95,60 P 869; 
Sanders v. Noble, 22 Mont. 110, 55 Pp 
1037. 

{a] In Colorado, particularly in 
view of Rev. St. (1908) § 4197, where 
locators of a mining claim staked it 
out on the ground eleven hundred 
feet westerly and four hundred feet 
easterly from the discovery shaft and 
so described it in their location cer- 
tificate before another claim was lo- 


MINES AND MINERALS 


mistake therein 


in good faith.® 
long as other 


ground 
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to change some of the names on the original notice ;? 
but all the names of several locators cannot be 
changed without relocation and reposting.’ 
also be changed as to its date,* or by altering the 
words expressing the course of the vein, if done 


It may 


The description in the notice, so 
is not embraced, may be 


changed up to the date the location notice becomes 


a record.® 


[§ 204] 


Changing lode notice to placer notice. 
discoverer of a placer claim within a prior lode 
location posts a notice of a lode location by mistake, 
but at once substitutes a notice of location as a 
placer claim, and nothing is done or claimed under 
the first notice, and no one is misled by the mis- 
take, the posting thereof is not an admission of the 
validity of the lode location.’ 

g. Marking Boundaries of Claim on 
Ground*—(1) Necessity and Purpose. 
congress of May 10, 1872 


Where the 


Under act of 
,° 1t is essential to the com- 


pletion and validity of a mining location that the 


In the | location 


or altered so as | traced and 
cated in conflict with the first, it is 
immaterial to the right of the first 
locators that their notice at discovery 
shaft erroneously called for a loca- 
tion eleven hundred feet easterly and 
four hundred feet ce torlys Court- 
ney v. Ward, 67 Colo. 105, 187 P 517. 

Alteration’ and amendment cf no- 
tice generally see infra § 203. 

94. In location certificate or de- 
claratory §§ 


218-220. 

95. Brady v. Husby, 21 Nev. 453, 
33 P 801; Poujade v. Ryan, 21 Nev. 
449, 33 P 659; Southern Cross Gold, 
ete., Min. Co. v. Europa Min. Co., 15 
Nev. 383; Gleeson v. Martin White 
Min. Co., 13 Nev. 442; Golden Fleece 
Gold, ete., Min. Co. v. Cable Cons. 
Gold; etc.,-=Min. -Co., 12° Nev. 3123 

96. See statutory provisions. 

[a] In California, under Civ. Code 
§§ 1426, 1426c, the posted notice must 
describe the claim by reference to 
some natural object or permanent 
monument as will identify it. Syd- 
ney v. Richards, 40 Cal. A. 685, 181 
P 394; Batt v. Stedman, 36 Cal. A. 


GOSF aise P99: 

[b] Im Idaho, under Rev. Code 
(1909) § 3207, such description must 
Flynn Group Min. Co. v. 


be made. 
Murphy, 18 Ida. 266, 109 P 851, 138 
See infra § 216. 


AmSR 201. 

97. 

98. 17 St: at_L. 92 .c 152) /$¥'5. 

99. U. S.—Hammer v. Garfield 
Min.,) ‘ete:;, Co., 130 -U. S. 291,79 SCt 
548, 32 L. ed. 964; Credo Min., etc., 
Co. v. Highland Min., ete, Co., 95 
Fed. 911; Gird v. California Oil Co., 
60 Fed. 531. 

Ariz.—Kinney v. ea ee 6 Ariz. 
263, 56 P 723. 

Ark.—Ware vV. White, 81 Ark. 220, 
108 SW 831; Malecek v. Tinsley, 73 
Ark. 610, 85 SW 81. 

N. M.—Deeney v. Mineral Creek 
Milling Co. el NN: MS 279 S46 7a 
724. 

Con Vv: 


Utah.—Copper Globe Min. 
Allman, 23 Utah 410, 64 P 1019. 

[a] ‘Notice held insufficient. — 
Posting notice on a house in which 
it is claimed a location is made is 
insufficient, if the boundaries are 
not so distinctly marked that they 
can be readily traced and the notice 
does not refer to some permanent 
monument or natural object. Male- 
cek v. Tinsley, 73 Ark. 610, 85 SW 
81. 

As to certificate or statement see 
infra § 218. 

1. Ware v. White, 81 Ark. 220, 108 
SW 831. And see cases infra notes 
2-6. 

2. Thompson v. Spray, 72 Cal. 528, 
14 P 182; Omar v. Soper, 11 Colo. 380, 


statement see infra 


shall be 
ground that its boundaries can thereby be readily 
identified.?° 


so distinetly marked on the 


This requirement 


18 P 443, 7 AmSR 246; 
Martin White Min. Co., 13 Nev. 442. 

[a] The name of one locator may 
be erased and another substituted. 
Gleeson v. Martin White Min. Co., 
13 Nev. 442. 

{b] When one of two locators 
purchases the interest of the other, 
and erases the name of such other 
on the posted notice and changes the 
date to the date when such change is 
made, and remains in actual posses- 
sion, working the claim in good faith, 
he loses no rights acquired by the 
prior discovery. Omar v. Soper, 11 
Colo. 380, 18 P 443, 7 AmSR 246. 

re Van- Valkenburg v. Huff, 1 Nev. 


is 


Gleeson v. 


4 Omar vy. Soper, 11 Colo, 380, 18 
P 443, 7 AmSR 246. 

5. Gleeson v. Martin White Min. 
Co., 13 Nev. 442. See also supra 
§ 201. 

6 Doe v. Waterloo Min. Co., 70 
Fed. 455, 17 CCA 190. 

7. Cole v. Ralph, 252 U. S. 286, 40 
SCt 321, 64 L. ed. 567 [rev 249 Fed. 
SITE) CCAPLEZ3T9 

Lode claim and placer claim on 


Siece ground generally see supra 
8. Variance between ground 


marks and: 
Certificate or declaratory statement 

see infra § 221. 

Notice of location see supra § 200. 

93, SUMS ty at 9 Dike 1524/8 be 

10. U. S.—Donnelly v. U. S., 228 
U. ,S.°243, 33 SCt 449, 57 L. ed. 820, 
AnnCas1913E 710; Hammer v. Gar- 
field Min., ete., Co., 130 USS 5291599 
SCt 548, 32 L. ed. 964; Iron Silver 
Min. Co. v. Elgin Min., etc., Co., 118 
U. S. 196,°6 SCt LEGIB 3 0 L. ed. 98; 
O’Reilly v. Campbell, 116 U. S. 418, 
6 SCt 421, 29 L. ed. 669; Erhardt v. 
Boaro, 113 U. 8S. 527s SeiSet Sb60sa28 
L. ed. 11138; Eilers v. Boatman, 111 
U. S. 356, 4 SCt 432, 28 L. ed. 454; 
Belk v. Meagher, 104 U. S. 279, 26 
Leyrveds 1355 =Castilicror vs (Wes Sir 2 
Black 17, Wier Tue 6a! SCORE" UN iSaa ve 
Sherman, 288 Fed. 497; Meydenbauer 
v. Stevens, 78 Fed. 787; Doe v. Water- 
loo Min. Co., 70 Fed. 455, 17 CCA 190; 
Gird v. California Oil Co., 60 Fed. 
581; McEvoy v. Hyman, 25 Fed. 596; 
Faxon v. Barnard, 4 Fed. 702, 2 Mc- 
Crary 44; North Noonday Min. Co. 
vi Onient ‘Min,’ Co., 1°' Fed. 622; 6 
Sawy. 299; Mt. Diablo Mill, etc., Co. 
vi Callison, 17" Bs Cast (Noss9, 8865 "5-. 
Sawy. 439. 

Alaska.—Overgaard v. Westerberg, 
3 Alaska 168. 

Ariz.—Jantzon v. Arizona Copper 
Co, ser Ariz.) 6. 20S P Post ashi. 
French, EF Arize 99252 8156. 

Ark.—Ware V. White, 81 Ark. 220, 
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mandatory.1' Mere disconnected 


ever, unaccompanied by work and without actual 
possession, are insufficient to constitute a location.'? 

The purpose of this requirement is to fix the claim 
so as to prevent floating or swinging thereof,’ to 
determine the right of the claimant as between him- 
self and the general government,'t and to notify 
other persons who in good faith are looking for 
unoceupied mineral ground of what has been al- 
And until the marking is 
done the locator or owner of the claim, even though 
he is in actual possession and working the ¢laim,'® 
assumes the risk of intervening rights of third 


ready appropriated." 


persons.*7 


In Canada, under the statutes in the different 
provinees,'® it is also required that the claim shall 
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markings, how- 


v pyr! NOS 


[8§ 204-205 


[§ 205] (2) Time for Marking. A discoverer of 
mineral is usually allowed by. statute,?° or by 
miners’ rules and regulations a designated length 
of time after discovery in which the boundaries of 
his claim must be marked.?? 
is intended to give the discoverer who has posted’ 
his notice? time for exploration, so that he may 
know how to lay his claim ;2* and where he completes 
his location within the statutory period, it relates 
to the date of the notice.*4 
statute or rule, he should act with reasonable 
promptness, that is, he should mark his boundaries 
within a reasonable time.*° 


The time so allowed 


In the absence of such 


These rules, however, 


are important only where the rights of third per- 


sons intervene; 


be marked so as to be easily identified.” 


108 SW 831; Worthen vy. Sidway, 72 
Ark. 215, 79 SW 777. 
Cal.—Harper v. Hill, 159 Cal. 250, 
113 P 162; Daggett v. Yreka Min., 
ete, Col, Ml49 (Cal. 3571.86) PO 968; 
Neuebaumer v. Woodman, 89 Cal. 310, 
26 P 900; Anthony v. Jillson, 83 Cal. 
296, 28 P 419; Doe v. Sanger, 83 Cal. 
203, 23 P 365; Carter v. Bacigalupi, 
SsnOale tisk ece. oo: pV Date: Vin dee, 
78 Cal. 593, 21 P 363, 12 AmSR 115; 
Souter v. Maguire, 78 Cal. 543, 21 P 
183; Pharis v. Muldoon, 75 Cal. 284, 
17 P 70; Gregory v. Pershbaker, 73 
Cal. 109, 14 P 401; Doe v. Tyler, 73 
Cal, 21,14. P 375; Horswell v.. Ruiz, 
67 Cal. 111, 7 P 197; Newhbill v. Thurs- 
ton, 65 Cal. 419, 4 P 409; Gelcich v. 
Moriarty, 53 Cal. 217; Holland v. Mt. 
Auburn Gold Quartz Min. Co., 53 Cal. 
149; Morenhaut v. Wilson, 52 Cal. 
263; McCleary v. Broaddus, 14 Cal. 
A, 60, 111 P 125; Willeford v. Bell, 
6. Gal..-Unrep..Cas:-679, 49 .P .6, 
Colo.—Taylor v. Parenteau, 23 
Colo. 368, 48 P 505; Becker v. Pugh, 
9 Colo. 589, 13 P 906; Gilpin County 
Min. :Co. v- Drake; 8 Colo: 586, 9.P 
787; Quimby v. Boyd, 8 Colo. 194, 
6 P 462; McGinnis v. Egbert, 8 Colo. 
41. 5 P 652; Strepey v. Stark, 7 Colo. 
$14, 5 P 111; Sweet v. Webber, 7 Colo, 
443, 4 P 752; Miller v. Taylor, 6 Colo. 
41; Patterson v. Hitchcock, 3 Colo. 
533; Murley v. Ennis, 2 Colo. 300. 
Ida.—F lynn Group Min. Co. v. Mur- 
phy, 18 Ida. 266, 109 P 851, 138 AmSR 


201; Burke v. McDonald, 2 = Ida. 
(Hasb.) 679, 83 P 49; Stemwinder 
Min. Co. v. Emma, ete.,. Cons. Min, 


Co., 2 Ida. (Hasb.) 456, 21 P 1040 [aff 
149 U. S. 787 mem, 13 SCt 1052 mem, 
37 L. ed. 941 mem]. 

Mont.—Street v. Delta Min. Co., 42 
Mont. 871, 112 P 701; Sanders v. No- 
ble, 22 Mont. 110, 55 P 1037; Shreve 
v. Copper Bell Min. Co., 11 Mont, 309, 
28 P 315; Gamer vy. Glenn, 8 Mont. 
avis; 20 Pi 6545. Upton vv. Larkin, °7 
Mont. 449, 17 P 728 [aff 144 U. S. 19, 
12 SCt 614, 36 L. ed. 330]; Garfield 
Min., Co. v. Hammer, 6 Mont. 
Leggatt v. Stewart, 5 
2 P* .320:3, Hauswirth - v, 
Butcher, 4 Mont. 299, 1 P 714; Gonu 
v. Russell, 3 Mont. 358. 

Nev.—Southern Cross Gold, etc, 
Min. Co. v. Europa Min. Co., 15 Nev. 
383; Gleeson v. Martin White Min. 
Co., 13 Nev. 442; Rogers v. Cooney, 7 
Nev. 213. 

N. M.—Lockhart v. Wills, 9 N. M. 


344, 54 P 336 [aff 181 U. S. 516, 21 
SCt 665, 45 L. ed. 979]. 
Or.—Patterson v. Tarbell, 26 Or. 


ALPE OH emia 

S. D.—Marshall v. 
Tin Min., etc., Co., 1 S. D. 350, 47 NW 
290. 

Utah.—Bonanza Cons. Min. Co. vy. 
Golden Head Min. Co., 29 Utah 159, 
80 P 736; Wells v. Davis, 22 Utah 
322. 62 P 3; Farmington Gold Min. Co. 
v. Rhymney Gold, etc., Co., 20 Utah 
363, 58 P 832, 77 AmSR 913; Hayes 
v. Lavagnino, 17 Utah 185, 53 P 1029; 


Harney Peak 


P 480; Kahn v. Old Tel. Min. Co., 2 
Utah 174. 

Wash.—Gold Creek Antimony 
Mines, etc., Co. v. Perry, 94 Wash. 


624, 162 P 996; Protective Min. Co. v. 
Forest City Min. Co., 51 Wash. 643, 
99. P 1.033) 

[a] This doctrine was recognized 
prior to the federal statute and was 
exemplified in the practice of “stak- 
ing” claims. Hess v. Winder, 30 Cal. 
349; Kelly v. Taylor, 23 Cal. 11; Gore 
v. McBrayer, 18 Cal. 582;, English v. 
Johnson, 17 Cal. 107, 76 AmD 574; 
mane Yankee Co. v. Oregon Co., 7 Cal. 

[b] The ultimate fact in deter- 
mining the validity of a location is 
the placing of such marks on the 
ground as to identify the claim, or of 
such a character that the boundaries 
can be readily traced. McCleary v. 


ee Sue 14. Call A. « 60,.idi ke P 
THe Ledoux v. Forester, 94 Fed. 


600 [app dism 99 Fed. 1004, 39 CCA 
678]; Ware v. White, 81 Ark. 220, 
108 SW 881; Worthen v. Sidway, 72 
Ark, 215, 79 SW 777. And see cases 
supra note 10. 

12. Ware v. White, 81 Ark. 220, 
108 SW 8381. 

Discovery work generally see supra 
§§ 183, 184. 

Possession generally see supra §§ 
162-166. 

13. Swanson v. Koeninger, 25 Ida. 
361, 187 P 891; Flynn Group Min. Co. 
v. Murphy, 18 Ida. 266, 109 P 851, 
138 AmSR 201. And see cases supra 
note 10. 

ae Pollard v. 5 Colo, 
15. U. S.—Walsh v. Erwin; 115 
Fed. 531; Book v. Justice Min, Co., 58 
Fed, 106. 

Cal.—Madeira v. Sonoma Magnesite 
Coz, 20eCal; Ay T1946130 Pai 5s 

Colo.—FPollard v. Shively, 5 Colo. 
309, 317, 

Ida.—Swanson v. Koeninger, 25 
Ida. 361, 187 P 891; Flynn Group Min. 
Co. v. Murphy, 18 Ida. 266, 109 P 851, 
188 AmSR 201. 

Mont.—Sanders v. Noble, 22 Mont. 


LN a ob ep vost. 

Wash.—Gold Creek Antimony 
Mines, etc.,..Co. .v. Perry, 94)0Wash. 
624, 162 P 996. 

And see cases supra note 10. 

16. Funk v. Sterrett, 59 Cal. 613. 

Possession generally see supra §§ 
162-166. 

17. Funk v. Sterrett, 59 Cal. 613; 
Brockbank y. Albion Min. Co., 29 
Utah 367, 81 P 8638; Protective Min. 
Co. v. Forest City Min. Co., 51 Wash. 
643; 99 .P, 1033. 

[a] If one files his notice and 
dors not mark his boundaries on the 
ground, he assumes the risk of the 
accrual of intervening rights of third 
parties. Brockbank v. Albion Min. 
Co,,. 29. Utah 367, 81-P*S863t 

18. See statutory provisions. 

19. Sandberg v. Ferguson, 10 B. C. 


Shively, 


Hansen v, Fletcher, 10 Utah 266, 37!123 [app dism 35 Can. S. C. 476]; 


the time of the marking is imma- 


terial if properly done before intervening rights 


+ Bleekir v. Chisholm, 8 B. C. 148. 

20. See statutory provisions. : 

21. Iron Silver Min. Co. v. Elgin 
Min., .etc.,. Co., 218-0... S.. 196,26 SCE 
1177, 30 L. ed. 98; Erhardt v. Boaro, 
LZ. Us Sed2it aos SCt 1560,) (28) Lie ed. 
1113; Ingemarson v. Coffey, 41 Colo. 
407, 92 P 908; Street v. Delta Min. 
Co.,,42- Mont.-,-378, 112. P.701;,, Copper 
Globe Min. Co. v. Allman, 23 Utah 
410, 64 P 1019 (thirty days). 

[a] Renewal of notice no ground 
for extending time.—The time within 
which the discoverer of a mining 
claim must perform his location work 
runs from the date of the discovery 
of mineral and the erecting of the 
discovery notice, and one cannot ex- 
tend his time to do his work by re- 
newing his notice of discovery. In- 
gemarson vy. Coffey, 41 Colo. 407, 92 
9.08. 

Right to possession to complete lo- 
cations in general see supra § 164. 

22. Posting notice generally see 
supra §§ 195-203. 

23. Street v. Delta Min. Co., 42 
Mont. 371, 112 P 701. 

24. Street v. Delta Min. Co., supra. 

25. Doe v. Waterloo Min. Co., 70 
Fed. 455, 17 CCA 190; Newbill v. 
Thurston, 65 Cal. 419, 4 P 409; Ma- 
deira v. Sonoma Magnesite Co., 20 
Cal Ae: 749,-°130). Pid7is. MeCleary. Vv; 
Broaddus, 14 Cal. A., 60, 111 P 125; 
Union Min., ete, Co. v. Leitch, 24 
Wash. 585, 64 P 829, 85 AmSR 961; 
Re Trombley, [1908] Min. Comrs. 
Cas. 189. 

[a] The length of time depends on 
the character of the ground, the 
means of marking it, and the ability 
to ascertain the course or strike of 


the vein. Doe v. Waterloo Min. Co., 
70,.Fed. 455,,17._ CCA. 190. / 

[b] Delay held unreasonable.— 
(1) Where a locator of a mining 
claim who did not definitely mark it 
at the time of discovery knew that 
defendant had located on the ground 
and was at work thereon in Septem- 
ber, 1905, and made no further at- 
tempt to mark his location until 
March, 1906, he did not act within a 
reasonable time in definitely mark- 
ing the boundaries of his location. 
Madeira v. Sonoma Magnesite Co., 
20 Cal. A. 719, 1830 P 175. (2) From 
the morning of one day until the 
afternoon of the next day, when the 
staking might readily have been 
completed the same afternoon or the 
next morning. Re MacKay, [1907] 
Min. Comrs,. Cas. 83. 

[ec] In Oregon it has been held 
that the discoverer of a lode or vein 
of rock bearing precious metals 
must, in the absence of some local 
rule of miners or legislative regula- 
tion allowing time for exploration, 
immediately locate his claim by dis- 
tinctly marking it on the ground so 
that its boundaries can be readily as- 
certained, in order to hold it as 
against a subsequent valid location 
peaceably made. Patterson v. Tar- 
bell, 26 Or. 29, 37 P 76. 


For later cases, developments and changes in the law seé cumulative Annotations, same title, page and note number, 
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§§ 205-206] 
of others acerue.?® 


tervening rights.?7 


[§ 206] (3) Sufficiency of Markings—(a) In Gen- 
Except to the extent that particular methods 
of marking the boundaries of a mining claim are 
prescribed by local mining rules and regulations 
or statutes,?> no particular method of marking is 
required,?® what constitutes a sufficient marking of 
the boundaries being generally a question of fact 
to be determined in each particular case, upon the 
character of the ground and other attendant cir- 
cumstances,?° unless the circumstances 
marking are such that reasonable men cannot ditter 


eral. 


26. Croesus Min., etc., Co. v. Colo- 
rado Land, etce., Co., 19 Fed. 78; Ju- 
piter Min. Co.” v. Bodie Con's. Min. 
Co., 11 Fed. 666, 7 Sawy. 96; North 
Noonday Min. Co. v. Orient Min. Cov 
1 Fed; 522, 6 Sawy. 299; Gobert v. 
Burttertields -23yiCal Ac 1.436) <P 5165, 
Sharkey v. Candiani, 48 Or. 112, 85 
P 219, 7 LURANS 791; Crown~ Point 
Min. Co. v. Crismon, 39 Or., 364, 65 P 
87; Re Munro, 19 Ont. L. 249, 14 
OntWR 523. 

27. See supra § 18 

28. See infra §§ 207, 208. 

29. Charlton v. Kelly, 156 Fed. 
433, 84 CCA 295, 13 AnnCas 518; 
Jupiter Min. Co. v. Bodie Cons. Min. 
Co., 11 Fed. 666, 7 Sawy. 96; North 
Noonday Min. Co. v. Orient Min. Co., 
1 Fed. 522, 6 Sawy. 299; Loeser v. 
Gardiner, 1 Alaska 641. And see 
cases infra notes 30, 31. 

[a] Marking the boundaries in 
accordance with a general custom is 
sufficient in the absence of statute. 
Loeser v. Gardiner, 1 Alaska 641. 

30. U. S.—Wilers v. Boatman, 111 
U. S. 356, 4-SCt 432, 28 Li. ed. 454; 
Charlton v. Kelly, 156 Fed. 433, 84 
CCA 295, 18 AnnCas 518; Meyden- 
bauer v. ‘Stevens, 78 Fed. 787. 


Alaska.—Myers Vv. Lloyd, 4 
Alaska 263; Honeeiton v. Kelly, 2 
Alaska 532. 

Cal.— Yreka Min., Ceh rm OOnie Ls 
Kuient, 133 Oa: 544, ote Pe UO: 


Haton v. Norris, 1381 Cal. DOU OMe 
856;' Anderson v. Black, 70 Cal. 226, 
11 P 700; Taylor v. Middleton, 67 Cal. 
656, 8 P 594; Du Prat v. James, 65 
Cal. 555, 4 P 562. 

Mont.—Purdum v. Laddin, 23 Mont. 
387, 59 P 153; Russell v. Chumasero, 
4 Mont, 309, 1 P 713. 

Utah.—Farmington Gold Min. Co. 
v. Rhymney Gold, etc., Co., 20 Utah 
363,08. © 832, 77 AmSR_ 913. 

[a] Sufficiency dependent on con- 
ditions.— (1) “What might be suffi- 
ecient marking of a location in one 
place would not be in another, by 
reason alone of the difference in the 
character and surface of the ground; 
some places being level and practi- 
eally clear of brush, trees, or any 
kind of obstruction, so that a pros- 
pector, standing at a corner or cen- 
ter stake, might very readily see the 
opposite end or corner stake, while 
in the mountains or hills of this dis- 
trict there are cuts, ravines, and 
knolls, covered with spruce or birch 
timber, in some places so close to- 
gether in their growth that it would 
be practically impossible for the pros- 
pector or miner to readily trace the 
boundary of a location, from the fact 
that corner or center stakes alone 
were used,”’ Myers v. Lloyd, 4 
Alaska 263, 268. (2) Where the 
country is broken or the view from 
one stake or monument to another is 
obstructed by intervening timber or 
brush, it may be necessary to blaze 
trees along the line or cut away the 
brush, or set more stakes at such 
distances that they may be seen from 
one to the other, in a way to indicate 
the lines, so that the boundaries can 
be readily traced. Charlton wv. 
Kelly, 2 Alaska 532. 

$1. Grand Trunk R. Co.’ v. Ives, 
144 U.S, 408, 12 SCt 679, 36 Led. 
485; Souter v. Maguire, 78 Cal. 543, 


Marking out the claim prior 
to a discovery of mineral is invalid, as against in- 


| Min. Co., 
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only.** 


as to the 


21 P 183; Geleich v. Moriarty, 53 Cal. 


217; Upton v. Jaarkin, 7 Mont. 449, 
UP l28) fatit44  Uis48..195 12) Set 
614, 386 L. ed. 330]; West Granite 


Mountain Min. Co. v. Granite Moun- 
tain Min. Co., 7 Mont. 356, 17 P 547; 
Mangum v. Bullion, ete., Min. Co., 
15 Utah vee 49° P 536. 

ioe iwilols S.— Oregon King Min. Co. 
v. Brown, 119 Fed. 48, 55 CCA 626; 
North Noonday Min. ‘Co. v. Orient 
1 Fed. 522, 6 Sawy. 299. 

Ark.—Worthen v. Sidway, 72 Ark. 
215,79 SW 777. 

Cal.—Hess v. Winder, 30 Cal. 349; 
Madeira v. Sonoma Magnesite Co., 20 
CATAL LSAT S Ome Loe 

Ida.—Swanson v. Koeninger, 25 
Ida. 361, 137 P 891; Nicholls v. Lewis, 


etc., Min. Go;, 18 Tada 2245 109s 
846, 28 LRANS 1029. 

Nev.—Golden Fleece Gold, ete, 
Min. Co. v. Cable Cons. Gold, etc., 
Min, Co., 12 Nev. 312. 
om ink .—Roberts v. Wilson, 1 Utah 

33. U. S.—Oregon King Min. Co. 


v. Brown, 119 Fed. 48, 55 CCA 626; 
Walsh v. Erwin, 115 Fed. 531; Smith 
v. Newell, 86 Fed. 56; Perigo v. Er- 
win, 85 Fed. 904 [aff 93 Fed. 608, 35 
CCA 482]; Book v. Justice Min. Co., 
58 Fed. 106; Cheesman v. Shreeve, 40 
Fed. 787 [writ of error dism 17 SCt 
998 mem, 41 L. ed. 1177 mem]; Ju- 
piter Min. Co. v. Bodie Cons. Min. 
Co., 11 Fed. 666, 7 Sawy. 96; North 
Noonday Min. Co. v. Orient Min. Co., 
1 Fed. 522, 6 Sawy. 299. 

Alaska.—Anvil Hydraulic Co. v. 
Scandia Min. Syndicate, 4 Alaska 
fae Moore v. Steelsmith, 1 Alaska 

Ark.—Worthen v. Sidway, 
215 e090 "SW Ti, 

Cal.—Mitchell v. Hutchinson, 142 
Cal. 404, 16) Pi 55;" baton vy. Norris, 
131) Cakh 564" {63 P4856; Conway” vy; 
Hart, 129 Cal. 480, 62 P 44; Howeth 
v. Sullenger, 113 Cal. 
Doe. | Pylery 1s Cal. 2a 
DuePrativ.. James, 65. Cal@ 55504044" 
562; English v. Johnson, 17 Cal. 107, 
76 AmD 574; Batt v. Stedman, 36 Cal. 
A: 608, 173° P 99: 

Colo.—Pollard v. 5 Colo: 
309. 

Mont.—West Granite Mountain 
Min. Co. v. Granite Mountain Min. 
Co., 7 Mont; 356) 17’ 547. 

Nev.—Southbeéern Cross 
Min. Co, v. Europa Min. 
383; Gleeson v. Martin White Min. 
Co., 13 Nev. 442. 

N. M—Deeney v. Mineral Creek 
Milling Co., 11 N. M. 279, 67 PB 724. 

S. D.—McPherson v. Julius, TCS 
D. 98, 95 NW 428; Marshall v. Harney 
Peak Tin Min.; etc., Com te Sti 350; 
47 NW 290. 

Utah.—Brockbank vy. Albion Min. 
Co., 29 Utah 367, 81 P 863; Bonanza 
Cons. Min, Co. v. Golden Head Min. 
Co., 29 Utah 159, 80 P 736; Warnock 
v. De Wet eet Utah 324, 40 P 205; 
Hilers v. Boatman, 3 Utah pL, et 
6622) Roberts” ‘v. <Wilson) ) (Utah 


292. 

{a] Markings held sufficient.—(1) 
Prominent and permanent monu- 
ments and stakes at the corners with 
proper notices posted. Du Prat v. 
James, 65 Cal. 555, 4 P 562. (2) 


Stakes or monuments at each corner 


U2) ATK. 


gb el Bed fake 


Shively, 


Gold, ete., 
Co.; 15 Nev. 


Min. Co., 


547, 45 P 841;, 
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in their conclusion as to the sufficiency of the mark- 
ing, in which case it becomes a question of law 
There must, however, be some physical 
marks placed upon the ground itself which of them- 
selves, or in connection with writings, signs, or other 
marks upon the ground, will tend to inform one 
seeking to identify the claim as to the quantity and 
identity of the ground claimed ;*? and where by such 
marks, whether they consist of stakes, blazed trees, 
mounds, monuments, confluences of streams, mining 
shafts, mountain peaks, or written notices, the 
boundaries can be readily traced, the marking is 
sufficient under the acts of congress,”* even though 
the markings are slightly defective.** 


A location: 


and at the center of each end line. 
Howeth v. Sullenger, 113 Cal. 547, 45 
P 841; Southern Cross Gold, éte., 
Min. Co. v. Europa Min. Co., 15 Nev. 
383. (3) Stakes at each corner, 
either driven in the ground or sup- 
ported by piles of stones, if the loca- 
tion is upon open ground. Book vy. 
Justice Min. Co., 58 Fed. 106. (4) A 
discovery monument and a stake at 
each of three corners and at the 
center of each end line. Walsh v. 
Erwin, 115 Fed. 531; Warnock v. De 
Witt,' 11 Utah 324, 40 P 205: ~(5) 
Notice posted designating the place 
of posting as the starting point, and 
containing calls and distances to 
stakes at the four corners, and the 
stakes thus called for were set and 
in some cases stones piled around 
them: ”> Foldt*’v. Haxard, 10 Calin var 
440, 102 P 540. (6) Driving stakes 
extending eighteen inches above the 
surface at both ends and middle of 
the center line, and at the four cor- 
ners of the claim, and piling rocks 
around them, and posting notices on 
the center line stakes. Huckaby v. 
Northam, (Cal! A.)' 7228 P''717. @T) 
Setting posts or blazing and marking 
trees, one at each corner of the claim 
and one in the center of each end 
line and each side line. Marshall v. 
Harney Peak Tin Min., etc., Co., 1 
S. D. 350, 47 NW 290. (8) Marking 
the center line lengthwise by a stake 
at each end, upon which is placed 
a written notice showing that there 
is claimed in length along the lode 
the distance between the stakes and 
a Specified width on each side of such 
line. Jupiter Min. Co. v. Bodie Cons. 
Min. Co., 11 Fed. 666, 7 Sawy. 96; 
North Noonday Min. Co. v. Orient 
1 Fed. 522, 6 Sawy. 299. ( 
[b] Markings held insufficient.— 
(1) Croesus Min, ete) .Co.-“v."'Colo= 
rado Land, etc., Co., 19 Fed. 78; Live 
Yankee Co. v. Oregon Co., 7 Cal. 40; 
Beals v. Cone, 27 Colo. 473, 62 P 948, 
83 AmSR 92; Taylor Vv. Parenteau, 23 
Colo. 368, 43. P 505; Sharkey v. Can- 
diani, 48 Or. 112, 85 P 219, 7 LRANS 
791. (2) Merely posting a notice on 
a quartz ledge claiming a certain 
number of feet along the ledge each 
way from the notice. Funk vy. Ster- 
rett, 59° Cal: 613%" (8). Posting? a‘ no- 
tice on a tree at each end of the 
claim. Holland v. Mt. Auburn Gold 
Quartz Min. "Combs 1 Cal 149% (4) 
Raising mounds and placing notices 
on trees and stakes at points from 
one hundred and forty-five to three 
hundred and sixty-four feet from the 
places where the corners should have 


been located. Madeira v. Sonoma 
Maenesite Co., 20 Cal. A. 719, 130 
pe as 

{e] That one of the stakes is 


bound to a tree instead of being 
driven into the ground is immaterial. 
McPherson v. Julius, 17 S. D. 98, 95 
NW 428. 

34. WHilers v. Boatman, 3 Utah 159, 
2 P66 fafi 111 U.S, 356) 458C0r432, 
28 L. ed. 454]; Baptist v. Erickson, 
(Yukon T.) 15 WestLR 1. 

[a] That distances are a few feet 
out and courses a point or two 
wrong is immaterial if the bounda- 
ries can be readily traced, and thie 
want of monuments on a side where 
the ground is inaccessible is imma- 


800 [40 C.J.] 


in a rough and wooded country requires more 
extensive markings than one in the open, level 


country.*® 
Name of claim on stakes. 


be marked on the stakes.°® 


[§ 207] (b) Under Local Statutes or Rules—aa. 
In many of the mining states and ter- 
ritories, statutes have been passed supplementary 
to the acts of congress, or local rules adopted pre- 
scribing particular methods of marking the bound- 
In such states and terri- 
tories, in order to constitute a valid location, there 
must be at least a substantial compliance with the 
These statutes or rules and 
regulations usually provide, inter alia, for the set- 
ting of stakes or posts of certain dimensions at each 
corner or angle of the claim,*® and in the center of 
The stakes or posts must 


In General. 


aries of a mining claim.*” 


methods preseribed.*® 


the end*® or side lines.* 


terial. Eilers v. Boatman, 3 Utah 
159, 2 P 66. ; 

{b] A variation of a quarter of an 
inch in the width of a stake does not 
invalidate an otherwise valid stak- 
ing. Baptist v. Erickson, (Yukon 
T.) 15 WestLR 1. 

Correcting defective markings see 
infra § .212. 

35. Ledoux v. Forester, 94 Fed. 
600 [app dism 99 Fed. 1004, 39 CCA 
feeds Moore y. Steelsmith, 1 Alaska 
121. 

{a] Marking insufficient.—If a lo- 
cation is marked in such a manner in 
a rough and wooded country that a 
man honestly looking for vacant 
mineral land could not see the stakes 
and notices it is an insufficient mark- 
ing. Moore v. Steelsmith, 1 Alaska 
121. 

36. Bingham Amalgamated Copper 
Co. v. Ute Copper Co., 181 Fed. 748; 
Smith v. Newell, 86 Fed. 56. 

37. See statutory provisions; 
local regulations. 

[a] In Montana Rev. Codes (1921) 
§§ 7365, 7366 require that the 
boundaries of a location of a lode 
mining claim shall be so definite and 
certain that, taking the discovery 
shaft as the initial, they may be 
readily traced. Thompson vy. Barton 
viele Min. Co., 60 Mont. 190, 207 P 

38. U.S.—Cheesman vy. Shreeve, 40 
Fed. 787 [writ of error dism 17 SCt 
998, 41 L. ed. 1177). 

Cal.—Myers v. Spooner, 55 Cal. 
257. 

Colo.—Becker v: Pugh, 9 Colo. 589, 
3 Bs 0G na. Colo. 243.0 029 sa 1 73% 
per nls v. Egbert, 8 Colo. 41, 5 P 

Mont.—Thompson v. Barton Gulch 
Min. Co., 68 Mont. 190, 207 P 108; 
eke v. Noble, 22 Mont. 110, 55 P 

Or.—Wright v. Lyons, 45 Or. 167, 
Gite ol. 

[a] A stake is not a “post,” 
within the meaning of Rev. Code 
(1919) § 8731, prescribing that sur- 
face boundaries of mining claims 
shall be marked by substantial 
“post,” a post signifying more per- 
manence, and requiring more effort 
and outlay to sink it into the ground, 


and 


and suggesting larger proportions 
than a stake. U.S. v. Sherman, 288 
Fed. 497. 


39. Cheesman v. Shreeve, 40 Fed. 
787 [writ of error dism 17 SCt 998, 
41 L. ed. 1177]; Myers v. Spooner, 55 
Gal: 257; Saxton v. Perry, 47 Colo. 
263,~ 107-2) 238i Beals. viCone, .27 
Colo. 473, 62 P 948, 88 AmSR 92 [aff 
188 U.S. 184, 23 SCt 275, 47 L. ed. 
435]; Walker v. Pennington, 27 Mont. 
369) WLP 256) 

[a] A post set away from the true 
corner of the claim and marked “‘W. 
Cc. 4-9005” is insufficient. Beals v. 


Where stakes are set 
to mark the boundaries of a mining claim and proper 
notices are posted, the name of the claim need not 
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be set in the position required by the statute, even 
though such position is difficult of access** or is 


approachable only by a certain route.*® But under 


some statutes if the true position is on precipitous 
ground, the post or stake may be placed at the 
nearest practical point.4* Where, however, a locator 


attempts in good faith to comply with the law, the 


eriticism.4® 


valid loeation.** 


Cones 2. Colon2 478, 62. .P WS485 088 
AmSR 92 [aff 188 U. S. 184, 28 SCt 
275, 47 L. ed. 435]. 

[b]- In New Mexico the boundaries 
must be marked by four substantial 
monuments, one at each corner of 
the claim, and so marked as to indi- 
cate the direction of the claim from 
each monument. Deeney v. Mineral 
edie Milling’ Co. 14) N.) My 2793167 RP 

[ec] Validity of ‘statute—A stat- 
ute requiring such markings is not 
invalid as in conflict with the federal 
statute, but merely adds to its gen- 
eral terms as by inference it had the 
right to do by Rev. St. §§ 2322, 2324. 
pee v. Perry, 47 Colo. 2638; 107 P 

40. Cheesman v. Shreeve, 40 Fed. 
787 [writ of error dism 17 SCt 998, 
41 L. ed. 1177]; Wright v. Lyons, 45 
Oxel Grae eS Ls 

[a] A failure to place monuments 
at the center ends of the ground 
claimed, as required by the statute, 


is a fatal omission, Wright vy. 
Lyons, 45 Or. 167, 77 P 81. 
41. Pollard v. Shively, 5 Colo. 


309. 

{a] In California monuments are 
required only at both ends of a Side 
line. McElligott v. Krogh, 151 Cal. 
126. 90.-P 823. 

42. Croesus Min., ete., Co. v. Colo- 
rado Land, etc., Co., 19 Fed. 78. 

43. Croesus Min., etc., Co. v. Colo- 
rado Land, etc., Co., Supra. 

44. Beals v. Cone, 27 Colo. 4738, 62 
P 948, 88 AmSR 92 [aff 188 U. S. 184, 
23 SCt 275, 47 L. ed. 435]. 

[a] Railroad embankment.—W here 
the position for one stake falls on 
the top of a railway embankment, 
such point is not on _ precipitous 
ground within the meaning of the 
statute requiring a post at the near- 
est practical point when the true 
place falls on precipitous ground, and 
it is the duty of the locator to place 
the stake there in the absence of a 
showing that it would interfere with 
the passage of trains. Beals v. Cone, 
27 Colo. 473, 62 P 948, 88 AmSR 92, 

[b] Cutting a letter in the solid 
rock is not a compliance with the 
statute, which requires a post at the 
nearest practicable point, when the 
true place falls on _ precipitous 
ground. Taylor v. Parenteau, 23 
Colo. 368, 48 P 505. 

45. Gold Creek Antimony Mines, 
etc., Co. v. Perry, 94 Wash. 624, 162 
P 996. 

Liberal construction of acts as to 
posting notice see supra § 199. 

46. See statutory provisions. 

47. Sandberg v. Ferguson, 10 B. C, 
123 [app dism,.36) ‘Cant (Si2C. + 476]; 
Bleekir v. Chisholm, 8 B. C. 148; 
Callanan vy. George, 8 B. C. 146; 
Aldous v. Hall Mines, 6 B. C, 394; 
Richards v. Price, 5 B.C. 362; Re 


courts are inclined to be liberal in construing his 
acts so as not to defeat his claim by technical 


[§ 208] bb. In Canada. In the different Canadian 
provinees the statutes generally prescribe with con- 
siderable particularity the method of marking the 
boundaries of the claim on the ground,*® and their 
requirements must be complied with to secure a 


But if the locator makes a bona 


fide attempt to comply with the requirements of 
the statute and substantially does so, his nonobserv- 
ance of formalities not being of a character caleu- 
lated to mislead others, his location will be upheld ;** 


Cashman, 10 OntWR 658. 

[a] Post in moving glacier.—The 
fact that a No. 2 post of a mineral 
claim is planted in a moving glacier 
will not invalidate the location, pro- 
vided the location line is well marked 
and the claim is otherwise properly 
marked out so as to be easily identi- 
fied. Sandberg v. Ferguson, 10 B. C. 
123 [aff 35 Can. S. C., 476]. 

[b] Where one post is made to do 
joint duty on the common boundary 
line of two claims, the names of the 
two claims being written on the side 
of the post facing the respective 
claims, the object of the statute re- 
quiring due marking has been accom- 
plished. Wheelden vy. Cranston, 12 
B. C. 489. 

[c] Markings held insufiicient.— 
Re MacCosham, [1908] Min. Comrs. 
Cas.” 2ls) Rea Milne, bo08) — Mine 
Comrs. Cas. 249; Re Smith, [1908] 
Min, Comrs, Cas. 241; Re Wellington. 
[1907] Min. Comrs. Cas. 58. 

[ad] Date and name on post.—A 
failure to write on the No. 2 post of 
a mineral claim the date of the loca- 
tion and the name of the locator is 
a nonobservance of formalities with- 
in the meaning of the Mineral Act 
§ 16 (g). Sandberg vy. Ferguson, 10 
BiG, 123 [afi 35 Can. iS.7C. 4 769% 

[e] Compass bearing.—(1) An er- 
ror in the statement on the initial 
post of the approximate compass 
bearing of the No. 2 post, marking 
northeast and southwest instead of 
northwest and southeast, is fatal to 
the validity of the location. Fran- 
coeur, Vv. tunelish, 6.8.) iC.563. «agen 
Such an irregularity in locating is 
not cured by a certificate of work, as 
Rev. St. (1897) ¢ 135 § 28, providing 
that no irregularity happening pre- 
vious to the date of the record of 
the last certificate of work shall 
affect the title to the claim, cures 
only irregularities arising after loca- 
tion and record and which do not go 
to the root of the title. Callahan 
VerCoplen, 7) BoC. 422" reveibm bas ce 
eae and app dism 30 Can. S, @ 

{f] Failure to htaze a discovery 
line may invalidate a claim, Re 
BEADED 19 Ont. L. 249, 14 OntWR 
oO 5 

[g] Where the statute’ requires 
wood posts, stone mounds are not to 
be substituted. Callanan v. George, 
8 B. C. 146. 

48. Baptist. v. Erickson, (Yukon 
T.) 15 WestLR 1; Richards v. Price, 
5 B. C. 362; Re McLeod, [1908] Min. 
Comrs. Cas. 149; Re Gray, [1907] 
Min. Comrs. Cas. 139; Re Reichen, 
[1907] Min. Comrs. Cas. 88. 

[a] A bona fide attempt to comply 
with the provisions of the Nova Sco- 
tia Mineral Act of 1896,. which is 
sufficient to support a claim, does 
not merely mean an attempt to locate 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


- 


§§ 208-213] 


and even though the posts are outside the limits 
of the claim, if the locator is in actual occupation 
and actively working the claim, his location may be 
good as against a subsequent locator of the same 
ground.*® Where the initial post of a Canadian 
mineral claim is in foreign territory, the location 
is void,®° but the fact that the initial post is on 
ground previously granted by the crown under 
the statutes does not necessarily invalidate the 
elaim.®+ 

A fractional claim must be marked by the blaz- 
ing of trees or the setting of posts in the same man- 
ner as a full sized claim.°? 

{§ 209] (c) Adopting Old Marks. Where a min- 
ing claim has been properly marked by a prior 
locator, whose location has failed or been aban- 
doned, a subsequent locator of the same ground 


“may adopt and use the old marks in making his 


location.>* 

{[§ 210] (d) Joint Marks, and Marks Placed on 
Adjoining Claims. The same stake or mark may be 
made to do joint duty in marking the boundaries 
common to adjoining claims;>* and the marking of 
one claim may be sufficient as to unappropriated 
ground, although some of the stakes or marks 
are fixed by mistake on adjoining claims.*> But 
the fact that the location of one claim is bounded 
by another raises no implication that it corre- 


a claim of size and form as provided 
in § 15, but means an attempt to 
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middle of this dividing line is a tree 
blazed on both sides with the notices 
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sponds in size or direction of its lines with such 
other.°® 

[§ 211] (e) Fences or Other Inclosures.°’ Fences 
or other inclosures are not required in marking off 
the boundaries of a mining claim.®® 

[§ 212] (4) Alteration, Correction, or Oblitera- 
tion. During the period allowed for the marking 
of boundaries,°® the locator may alter his boundaries 
and place his markings upon any area which in- 
cludes his discovery ;°° except that he cannot make 
such change if it interferes with the rights of prior 
or intervening locators,* or if it is done for a 
deceptive and improper purpose.®? 

Correcting insufficient marking. Even though 
the original marking may be imperfect, a correc- 
tion thereof before the intervention of adverse 
rights will validate the claim, at least from that 
date.®% 

Obliteration. Where the boundaries are correctly 
and lawfully established, the locator’s rights become 
attached and cannot be divested by the obliteration 
of his markings, if done without his fault.%* 

[§ 213] (5) Application of Rules to Particular 
Claims®°—(a) Placer Claim. The rules heretofore 
considered as to the marking of mining claims on 
the ground®® apply to the marking of the boundaries 
of placer claims,*” except to the extent that the 
character of the claim requires particular mark- 


62. Hall v. McKinnon, 193 Fed. 
572, 113 CCA 440; Re Bilsky, [1909] 


comply with the formalities provided 
by § 16 as to staking, and a locator 
who has staked his location by 
four corner posts, without any 
legal first and second posts, etc., has 
not made such an attempt. Richards 
v. Price, 5 B.C, 362. 

{b] Putting a wrong license num- 
ber on the posts by mistake will not 
invalidate the staking out of a min- 


ing claim. Re Haight, [1906] Min. 
Comrs. Cas, 32. 

49. Waterhouse v. Liftchild, 6 B. 
C. 424. 

50. Madden v. Connell, 30 Can. 
SCS silat 6B: 4. bsivtaties, Bic: 
76). 

oe Clark v. Docksteader, 36 Can. 
SHG) 622 [afi Bo C3 ras 

52. Collom v. Manley, 32 Can; Ss. 


C. 371 [allowing app 8 B. C. 153]; 
Snyder v. Ransom, 10 B. C. 182, 24 
CanLTOccNotes 41. 

53. Conway v. Hart, 129 Cal. 480, 
62 P 44; Miller v. Taylor, 6 Colo. 41; 
Brockbank v..- Albion .Min. <Co., 25 
Utah 367, x P 863; Crossley v. Scan- 
Tanpe tbe se oC: 223; Re Reichen, 
[1907] Min. Comrs. Cas. ‘ 

fa] Where the location is a relo- 
cation of another claim and practi- 
cally covers the same ground, such 
location made by posting a notice 
describing the ground by courses and 
distances from the discovery monu- 
ment, made when the snow is so deep 
that it is impracticable properly to 
mark the boundaries, is sufficient to 
entitle the locator to perfect it 
within a reasonable time, or before 
other parties have acquired rights in 
the ground, although the boundaries 
are not sufficiently marked on the 
day the notice is posted; and such a 
location is completed and validated 
by repairing the old monuments and 
boundaries prior to the intervention 
of adverse rights of others. Brock- 
bank v. Albion Min. Co., 29 Utah 367, 
81 P 863. 

54. Campbell v. McIntyre, 295 
Fed. 45; Haton v. Norris, 131 Cal. 561, 
P 856; Wheelden y. Cranston, 12 

. C. 489. 

Sila Tilustrations.—(1) Where two 
adjoining locations are each marked 
by stakes set at the four corners, 
two stakes being the dividing line 
common to both claims, and on the 
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of location posted, which describes 
the boundaries, it is a sufficient 
marking. FEaton v. Norris, 131 Cal. 
561, 62 P 856. (2) The locator of a 
placer claim may, with the consent 
of its owner, adopt two of the corner 
stakes of an adjoining claim as his 
own corner stakes. Campbell v. Mc- 
Intyre, 295 Fed. 45 (Alaska). 

55. Perigo v. Erwin, 85 Fed. 904 
[aff 93 Fed. 608, 35 CCA 482]; Mc- 
Elligott v. Krogh, 151 Cal. 126, 90 P 
823;-Doe-v. Tyler, 73 Cali\21, 14 P 
375; West Granite Mountain Min. 
Co, v. Granite Mountain Min. Co., 7 
Mont. 356, 17 P 547. 

56. Live Yankee Co. v. Oregon Co., 
7 Cal. 40. 

57. Fencing abandoned mine see 
infra IV,. A. 

58. Garrard v. Silver Peak Mines, 
82 Fed. 578 [aff 94 Fed. 983, 36 CCA 
603]; English v. Johnson, 17 Cal. 107, 
76 AmD 574. 

{a] Saline location.—A fence or 
other inclosure is not necessary to 
indicate the actual possession of a 
saline location. Garrard vy. Silver 
Peak Mines, 82 Fed. 578 [aff 94 Fed. 
983, 36 CCA 603]. 

59. See supra § 205. 

60. Ware v. White, 81 Ark. 220, 
108 SW 831; Gobert v. Butterfield, 23 
Cal. A, 1, 136 P 516; McGinnis v. 
Egbert, 8 Colo. 41, 5 P 652; Marshall 
v. Harney Peak Tin Min., etc., Co., 1 
S. D. 350, 47 NW 290. 

{a] In Montana it has been held 
that the boundaries may be changed 
during the period allowed for the 
filing of a declaratory statement. 
Sanders v. Noble, 22 Mont. 110, 55 P 
1037. 

61. U. S.—Biglow v. Conradt, 159 
Fed. 868, 87 CCA 48; Croesus Min., 
etc., Co. v. Colorado Land, etce., Co., 
19 Fed. 78; Jupiter Min. Co. v. Bodie 
Cons. Min. Co., 11 Fed. 666, 7 Sawy. 
96; North Noonday Min. Co. v. Orient 
Min. Co., 1 Fed. 522, 6 Sawy. 299. 

Ariz.—Wiltsee v. Arizona Min., etc., 
@ois-% Arizy 95;-60_.P' 896. 

Ark.—Ware V. White, 81 Ark. 220, 
108 SW 831. +0 


Mont.—Tiggeman 
Mont. 19, 105 P 77. 

Nev.—Golden Fleece, etc., Min. Co. 
v. Cable Cons, Gold, etc., Min. Co., 12 
Nev. 312. 


v. Mrzlak, 


Min. Comrs. Cas. 394 
[a] MTIllustration. —A change or ex- 
tension of boundariés of a placer 
claim to obtain possession of adjoin- 
ing grounds located in good faith by 
another is invalid. Hall v. McKin- 
non, 193 Fed, 572, 113 CCA 440, 
Fraud in general see supra § 167. 
63. Jupiter Min. Co. v. Bodie Cons. 
Min. Co., 11 Fed. 666, 7 Sawy. 96; 
3 ive Orient 
. L Fed. 522, 6 Sawy. 299. 
{a] In Ontario, if a claim has been 
inaccurately laid out, it is not there- 
by invalidated, but the claim may be 
laid out as the Mining Act prescribes. 
AR Neilly, 38 Ont. L. 440, 383 DomLR 


34, 

64. Smith v. Newell,'86 Fed. 56; 
Book vy. Justice Min. Co., 58 Fed. 106; 
McEvoy v. Hyman, 25 Fed. 596; 
Jupiter Min: Co. v. Bodie Cons. Min. 
Co., 11 Fed. 666,.7 Sawy. 96; Byrne 
v. Slauson, 20 Land Dec. 43; Moore v. 
Steelsmith, 1 Alaska 121; ’Gobert v. 
Butterfield, 23 Cal. A. 1, "136 P 516; 
Treasury Tunnel, etc., Co. v. Boss, 
32 Colo. 27, 31, 74 P 888, 105 AmSR 


“It is a well-known fact that the 
boundaries as marked upon the 
ground, and the notices thereupon 
posted, within a very short time 
often disappear, and there is no re- 
quirement in the law that they shall 
be maintained or replaced by the lo- 
cator in order to keep his location 
good.” Treasury Tunnel, ete., Co. v. 
Boss., supra. 

[a] In British Columbia a_ gold 
commissioner has no authority to 
change the entire location of a placer 
claim, and an order to that effect 
made by him is null and_ void. 
Tanghe v. Morgan, 11 B. C. 76, 25 
CanLTOccNotes 49. 

65. Form or shape of placer claim 
see supra § 194. 

66. nee supra §§ 204-212. 


67. S.—Campbell v. Stolaiyeet 
295 Fed. 45; Schwab v. Beam, 86 
Fed. 41; Garrard v. Silver Peak 


Mines, 82 Fed. 578 [aff 94 Fed. 983, 
36 CCA 603]. 
Alaska.—Myers v. Lloyd, 4 Alaska 


263; Cascaden v. Bortolis, 3 Alaska 
200; Overgaard v. Westerberg, 3 
Alaska 168; Charlton vy. Kelly, 2 


Alaska 532. 
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ings,®® or that such markings are regulated by spe- 
Where a notice of location of a 
placer claim ealls for a legal subdivision, it is a 
sufficient notice of its boundaries;’° and as the 
location is distinctly marked on the ground by the 
government survey, there need be no other mark- 
ings of the boundaries,*! unless such markings are 
Where several per- 
sons locate one hundred and sixty acres as one claim, 
they may mark the boundaries of the entire claim 
and are not required to mark boundaries of each 


cial statutes.®9 


required by the local statutes.7” 


twenty acres.” 
[$ 214] (b) Tunnel Claim.’* 


The locator of a 
claim discovered in a tunnel may mark the point 
of discovery on the surface at the summit of a line 
drawn perpendicularly from the place of discovery 
in the tunnel, and at about that point locate the 
lines of his claim.7® But it is not necesary for him 
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to mark the location of a tunnel site claim on the 


Ark.—Worthen y. Sidway, 72 Ark. 
215, 79 SW 777. 

Cal.—Kern Oil Co. v. Crawford, 143 
Galley 298.76 -P 11117 3) LRANS*» 9933 
McCann v. McMillan, 129 Cal. 350, 62 
P 31; Anthony v. Jillson, 88 Cal. 296, 
23 P 419; White v. Lee, 78 Cal. 593, 
21 P 368, 12 AmSR 115; Gregory v. 
Pershbaker, 73 Cal. 109, 14 P 401. 

Colo.—Sweet v. Webber, 7 Colo. 
443, 4 P 752. 

Mont.—McDonald v. Montana Wood 
Co., 14 Mont. 88, 35 P 668, 43 AmSR 
616; Freezer v. Sweeney, 8 Mont. 508, 
21 P 20; Hauswirth v. Butcher, 4 
Mont. 299. 

B. C.—Wheelden v. Cranston, 12 B. 
C. 489. 

And see cases passim supra §&§ 
204-212. 

[a] Markings held sufficient.—(1) 
A location of a quarter section of oil 
land, which was surveyed by a com- 
petent surveyor employed by the lo- 
cator, who found the northwest cor- 
ner of the quarter section as it had 
been located and monumented with a 
pile of rocks by the government sur- 
veyor, and who ran the lines of the 
quarter secticn and set stakes at each 
corner, substantially marked the lo- 
cation distinctly on the ground so 
that its boundaries could be readily 
traced. 
v_ Salcido, 137 Cal. 211, 
(2) Where it is attempted to locate a 
placer mine partly on the upland and 
thence across the beach or tide or 
shore land to the line of low tide, 
and stakes or monuments cannot be 
maintained on the line of low tide, 
stakes and monuments on the back 
line corners of the claim with a suffi- 
cient notice thereon, describing the 
end lines as running to the line of 
jow tide, are sufficient. Thompson y. 
Pelton, 4 Alaska 510. (3) Stakes set 
at each corner of the claim, with 
center end stakes together, with 
some reference to other natural ob- 
jects or permanent monuments, such 
as another well-known claim or 
group of claims, is a sufficient com- 
pliance with the statute. Anvil Hy- 
draulic Co. v. Scandia Min. Syndi- 
cate, 4 Alaska 479; Charlton vy. Kelly, 
2 Alaska 532. 

[b] Marking held insufficient.—An 
attempted location of a placer claim 
by simply posting a notice on a tree 
that locator claimed the exclusive 
right to prospect in a certain quarter 
section is insufficient, and no rights 
ean be acquired under ‘such notice, 
if no attempt had been made prop- 
erly to mark the boundaries of such 
quarter section. Worthen v. Sidway, 
72 Ark, 215, 79 SW 777. 

68. Adams v. Yukon Gold Co., 5 
Alaska 391; Thompson v. Pelton, 4 
Alaska 510; Kern Oil Co. v. Crawford. 
age Cal.-298,°76"°P Litt 3 -LRANS 


[a] Tustration. — One claiming 


Temescal Oil Min., etc., Co. } 
695 P LOTTO! | 


the right to make entry of a placer 
mining claim, the boundaries of 
which contain an area in excess of 
the amount allowed by law, under 
permission of the owners thereof to 
stake the excess, should first deter- 
mine the amount of such excess and 
stake it in such manner that the 
original location thus reduced in area 
will not contain an additional course. 
es v. Yukon Gold Co., 5 Alaska 


69. See statutory provisions. 

[a] In British Columbia strict 
compliance with the statutory re- 
quirements is essential on staking a 
claim under the “Placer Mining” 
Law (Rev. St. [1911] ¢ 165), and, if 
legal posts are not used in locating 
the claim, it is invalid. Deisler v. 
Spruce Creek Power Co., 17 DomLR 
506, 28 WestLR 329 [app dism 21 
AAG 441, 22 DomLR 550, 31 WestLR 

70. Kern Oil Co. v. Crawford, 143 
Cal 298) :76eR 114i. Sy LIRANS© 993: 

Posting notice generally see supra 
§§ 195-208. 

71. Reins v. Murray, 22 Land Dec. 
409; Kern Oil Co. v. Crawford, 143 
Cal. 298, 76. Pt 11d °3 (LRANS 993 
foverr Anthony v. Jillson, 83 Cal, 
296, 23 P 419; White v. Lee, 78 Cal. 
593, 21 P 363, 12 AmSR 115). 

72. See statutory provisions. 

[a] In Colorado (1) under Mills 
St. Annot. § 3136, requiring the dis- 
coverer of a placer claim, in order to 
complete a location, to post on such 
claim a notice containing the names, 
etc., and to mark the surface bound- 
aries with substantial posts sunk 
into the ground at each angle of the 
claim, a locator is bound to sink 
posts into the ground, whether the 
location is on unsurveyed government 
land or on surveyed land. Saxton v. 
Perry, 47 'Coloi/263) 1107 PP’ 2s. (2) 
This statute does not conflict with 
Reve St. § (23315 (CU. “Sy Comps” St. 
[1901]. p 14382), providing that, 
where placer claims are on surveyed 
lands, and conform to the legal sub- 
divisions, no further survey or plat 
shall be required, since the latter re- 
fers only to the plat and survey re- 
quired to be filed on applications for 
patent, and has no reference to loca- 
tion. Saxton v. Perry, supra. 

73. Merced Oil Min. Co. v. Patter- 
son, 162 Cal. 358, 122 P 950; Miller 
v. Chrisman, 140 Cal. 440, 73 P 1083, 
74 P 444, 98 AmSR 63 [aff 197 U. S. 
313, 25 SCt 468, 49 L. ed. 770]; Mc- 
Donald v. Montana Wood Co., 14 
Mont. 88, 35 P 668, 48 AmSR 616. 

§ i Discovery in tunnel see supra 

75. Campbell v. Ellet, 167 U. S8. 
116, 17 SCt 765, 42 L. ed. 101 [aff 18 
Colo..610, 33 P 521]; Brewster v. 
Shoemaker, 28 Colo. 176, 6 P 309, 89 
AmSR 188, 538 LRA 793. 


76. Enterprise Min. Co. v. Rico- 


eral mining laws 


“yt oe ee 


& 


[§§ 213-216 


surface of the ground;"* he may post a notice of 
claim to the vein, describing it, at the mouth of 
the tunnel, and recording it as required by law, 
which will make his location complete.” 
ever, a discoverer of mineral merely runs a tunnel, 
but does no other act toward completing his loca- 
tion, he acquires no interest in the vein as against 
intervening rights.”® 

[§ 215] (c) Mill Site.7° 
location it is necessary that the boundaries of a 
mill site claim be marked on the ground with posts 
or monuments.®° q 

[§ 216] h. Record of Claim; Location Certificate 
or Declaratory Statement—(1) Necessity. The fed- 
do not expressly require any rec- 
ord of a mining claim,*! and therefore, in the 
absence of a local statute or rule or regulation 
requiring it, no such record is necessary.** The act 


If, how- 


As one of the acts of 


Aspen Cons. Min. Co., 66 Fed. 200, 13 
CCA 390 [rev 53 Fed. 321]; Ellet v. 
Campbell, 18 Colo. 510, 33 P 521 [aff 
LG Us Said 6, i SCti 1650.42. Teed: 
101]. 

77. Ellet v. Campbell, supra. 

Posting notices generally see supra 
§§ 195-203. ‘ 

Rocord of claim generally see infra 
§§ 216-232. 

78. Pelican, ete., Min. Co. v. Snod- 
erass, ‘9 ‘Colo!’ 339, "22 P 206: 

79. Character of ground for mill 
site see supra § 172. 

§ ete of mill site 

189. 

60. Valcalda v. Silver Peak Mines, 
86 Fed. 90, 29 CCA 591. See Hart- 
man v. Smith, 7 Mont. 19, 12 P 655 
(location of mill site held valid). 

{a] It is a sufficient possession of 
a mill site claim to maintain eject- 
ment therefor that its corners are 
marked with painted posts, as is the 
custom in locating such mill sites, 
and that claimant had a house and 
stable thereon, and had constructed 
tunnels to increase the flow. of 
springs, and built a wagon road to 
his mines, thus indicating a present 
and continuous use. Valcalda_ v. 
Silver Peak Mines, 86 Fed. 90, 29 
GOA 591. 

81. Sturtevant v. Vogel, 167 Fed. 
448, 93 CCA 84; McCleary v. Broad- 
dus, 14 Cal. A. 60, 111 P 125; Ford v. 
Campbell, 29 Nev. 578, 92 P 206. 
And see cases infra note 82. 

s2. U. S—Haws v. Victoria Cop- 
per Min. Co., 160 U. S. 303, 318, 16 
SCt 282, 40 L. ed. 436; Sturtevant v. 
Vogel, 167 Fed. 448, 98 CCA 84; Pe- 
ters v. Tonopah Min. Co., 120 Fed. 
587; Preston v. Hunter, 67 Fed. 996, 
15 CCA 148; Gird v. California Oil 
Co., 60 Fed. 531; Doe v. Waterloo 
Min, Co., 55 Fed. 11 [aff 70 Fed. 455, 
17 CCA 190]; Jupiter Min. Co. v. 
Bodie Cons. Min. Co., 11 Fed. 666, 7 
Sawy. 96; North Noonday Min. Co. v. 
Oe Min. Co,, 1 Fed. 522, 6 Sawy. 

9° 

Cal.—Anthony v. Jillson, 83 Cal. 
296, 23 P 419; Carter v. Bacigalupi, 
83 Cal. 187, 23 P 361; Souter v. Ma- 
guire, 78 Cal. 548, 21 P 183; Ander- 
a Vv. ‘Caughey;'3) ‘Cale Al 122) 842 
223. 

Colo.—Quimby v. Boyd, 8 Colo. 194, 
6 P 462. 

Mont.—Freezer  v. Sweeney, 8 
Mont. 508, 21 P 20; Gamer v. Glenn, 
8 Mont. 371, 20 P 654; Flick v. Gold 
An etc., Min. Co., 8 Mont. 298, 20 P 

Nev.—Brady v. Husby, 21 Nev. 453, 
33 P 801; Poujade v. Ryan, 21 Nev. 
449, 33 P 659; Gleeson v. Martin 
White Min. Co., 13 Nev. 442. 

N. M.—Seidler v. Maxfield, 4 N. M. 
374, 20 P 794; Seidler v. Lafave, 4 
NM. 3693.20 P 789. 

Or.—Allen v. Dunlap, 24 Or, 229, 35 
P6565 


see supra 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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§§ 216-217] 


of May 10, 1872,8* as amended by the act of Jan. 
22, 1880,84 ‘however, by directing what ‘‘all records 
of mining claims hereafter made’ ? shall contain, 
necessarily implies that such record will be made 
or that provisions with reference to the record of 
such claims will be required either by the rules and 
“regulations of miners or by the state legislature.*® 
Accordingly, in many of the mining states and ter- 
ritories it is required either by statute’* or under 
local district rules and regulations that an instru- 
ment describing the claim and variously called a 
“location notice,’’’? a ‘certificate of location,’’38 
or a ‘‘declaratory statement,’’s® shall be prepared 
and filed for record as one of the acts of location.®° 
This requirement, however, is regarded as merely 
directory,®! and although the failure of a locator 
to have his claim properly recorded may estop him 
from asserting rights in the claim as against a sub- 
sequent locator, in good faith, who has his claim 
recorded,®? if the doing of the acts required to 
make a valid location is fully proved by other tes- 
timony,®* and the statute or rule providing for the 
record makes no provisions for forfeiture for a 
failure to record,®* a mere failure to file, for rec- 
ord, a proper certificate or statement does not in- 
validate the location, especially as against one who 
has knowledge of the prior loeation.°* The effect 
of such failure is merely to impose upon the claim 
owner the burden of proof to establish by other evi- 


_ MINES AND MINERALS 


[40 C.J.] 803 
made.®** Where a record is required of mining 
claims, it includes placer claims,®* unless the stat- 
ute or rule preseribes a record only for a quartz 
location.®? 

In an unorganized mining district under some 
statutes,t a mining claim need not be recorded ;” 
and if a mining district is not properly organized 
and rules properly established, a rule requiring a 
record is. unenforceable.* 

A posted notice of location as distinguished from 
the location certificate or statement* need not be 
recorded® unless it, or a copy thereof, is required 
to be recorded by lpaad statute or regulation.® 

[§ 217] (2) Nature and Purpose. The ‘‘notice 
of location’’ as used in this connection, the ‘‘loca- 
tion certificate,’’? and the ‘‘declaratory statement’’ 
are one and the same thing; it is the formal instru- 
ment prepared for record, when a record of the loca- 
tion is required. It is the first paper of the recorded 
title to a mining claim, and it being the completion 
of the location, it is the basis of the locator’s rights 


of possession as granted by the congressional act.‘ 


Its purpose and effect, when recorded, is to impart 
constructive notice to subsequent locators that the 
ground has been located by another,’ and unless the 
description therein is not sufficient to identify the 
claim,’ it imparts constructive notice of the locality 
and extent of the claim,!° although the deseription 
in the notice posted on the claim is defective. But 


dence that a valid location 


83. W..S. St. at,L.92 ¢ 152 §, 5, 
84. 21 St. at L. 61 c 9 § 2. 
85. Sturtevant v. Vogel, 167 Fed. 


448. 93 CCA 84; Zerres v. Vanina, 
134 Fed. 610 [aff 150 Fed. 564, 80 CCA 
366]; Golden Fleece Gold, etc., Min. 
Co. v. Cable Cons. Gold, ete., Min. 
Co., 12 Nev. 312, 324 

86. See statutory provisions. 

87. See Overgaard v. Westerberg, 
3 Alaska 168. 
one notices see supra §§ 195- 

88. See Cloninger v. Finlaison, 230 

Fed. 98, 144 CCA 396. And see infra 
§ 217 et sea. 
. 89. See Butte, etc., Copper Co. v. 
Clark-Montana Realty Co., 248 Fed. 
609, 160 CCA 509 [aff 233 Fed. 547]. 
And see infra § 217 et seq. 

90. Clark-Montana Realty Co. v. 
Butte, etce., Copper Co., 233 Fed. 547 
{aff 248 Fed. 609]; Richardson vy. 
Western Oil, etc., Co., 3 KF. (2d) 403; 
Cascaden vy. Bortolis, 3 Alaska 200; 
Overgaard v. Westerberg, 3 Alaska 
168; -Street v. Delta Min. Co., 42 
Mont. 371, 112 P 701; Russell v. Hoyt, 
4 Mont. 412, 2 P 25. And see cases 
passim § 217 et seq. 

91. Sturtevant v. Vogel, 167 Fed. 
448, 93 CCA 84; Wailes v. Davies, 158 
Fed. 667 Laff 164 Fed. 397, 90 CCA 
385]. 

92. Engineer Min. Co. v. Fraser, 
£19231.A. C. 228;,[1923] 1-DomLR 
536, [1923] 1 WestWkly 449 [aff 31 
B.C. 224, 68 DomLR 409]. 

[a] Thus, under the Mineral Act 
(Rev. St. [1911] ¢ 157), the record 
office is the place where the rights of 
locators and holders of mineral 
claims are to be searched for, and a 
company which fails to get its rights 
recorded and accepts a return of the 
fees paid by it to the government, 
for refund of mining rights, the 
voucher signed stating that the cer- 


tificates were not issued as_ the 
claims were not valid existing 
claims, will not long afterward be 


allowed to assert a claim against a 
subsequent recorded owner who has 
obtained his title without fraud. 
Engineer Min. Co. v. Fraser, [1923] 
AGC. 6228 05619231) .1 os Domb Rwt5 36, 
{1923] 1 WestWkly 449 [aff 31 B. C. 
224, 68 DomLR 409]. 

Priority of locations generally see 
infra §§ 233, 234. 


has 


in fact been 


93. 
[aff 164 Fed. 397, 90 CCA 385]; Stock 
v.. Plunkett. 181 Cal, 193, 183. P 657. 

94. Forfeitures generally see infra 
§§ 301-304. 

95. U. S.—Butte, etc., Copper Co. 
v. Clark-Montana Realty Co., 248 
Fed. 609, 160 CCA 509 [aff 233 Fed. 
547 and certiorari den 247 U. S. 516 
mem, 38 SCt 581 mem, 62 L. ed. 1245 
mem, aff 249 U. S. 12, 39 SCt 231, 63 
L. ed. 447]; Sturtevant v. Vogel, 167 
Hed.© .44832.93),CCA -84; Wailes v. 
Davies, 158 Fed. 667 [aft 164 Fed. 
397, 90 CCA 385]. 

Alaska.—Jualpa Co. v. Thorndyke, 
4 Alaska 207. 

Ariz.mJohnson  v. 
Ariz. 493, 4 P 130. 

Cal.—Dripps v. Allison’s Mines Co., 
45 Cal. A. 95, 187 P 448. 

Nev.—Indiana Nevada Min. Co. v. 
Gold Hills Min., ete., Co., 35 Nev. 158, 
126 P 965; Gibson v. Hjul, 32 Nev. 
360, 108 P 759; Ford v. Campbell, 29 
Nev. 578, 92 P 206. 

As to time of filing see infra § 229. 

9S. ‘Butte,>. ete, Copper § Cowuv. 
Clark-Montana Realty Co., 249 U. S. 
12, 39 SCt 231, 68 L. ed. 447 [aff 248 
Fed. 609, 160 CCA 509 (aff 233 Fed. 
547)]; Thompson v. Underwood, 138 
Ark 323). 211 -SW 1643. Stock ‘iy. 
Plunkett, 181 Cal: 193, 183 BP 657; 
Dripps v. Allison’s Mines Co., 45 Cal. 
A. 95, 187 P 448. 

[a] Rule applied.—A locator of a 
mining claim, claiming rights con- 
flicting with an adjoining claim hav- 
ing priority of location, but a subse- 
quent patent, cannot, having knowl- 
edge of the possession and working 
of the claim, base any rights on the 
failure of the prior locator to comply 
with a statute relating to a declara- 
tory statement. Butte, etce., Copper 
Co. v. Clark-Montana Realty Co., 249 
U.. S. 12, 39 SCt 231, 63 L. ed. 447 
[aff 248 "Fed. 609, 160 CCA 509 (aff 
233 Fed. 547)]. 

97. Indiana Nevada Min. Co. v. 
Gold Hills Min., ete., Co., 35 Nev. 
158, 126 P 965; Gibson v: Hjul, 32 
Nev.. 360, 108 P 759; Ford v. Camp- 
bell, 29 Nev. 578, 92 "P 206. 


McLaughlin, 1 


98. Sweet v. ‘Webber, 7 Colo. 443, 
4 P 752 

99. Moxon v. Wilkinson, 2 Mont. 
421. 


1. See statutory provisions. 


Wailes v. Davies, 158 Fed. 667] 


2. Payton v. Burns, 41 Or. 430, 69 
P 134 


8. Fuller v. Harris, 29 Fed. 814. 

§ oe Distinction stated seo supra 

5. Gibson v, Hjul, 32 Nev. 360, 108 
P 759; Ford v. Campbell, 29 Nev. 578, 
92. P 206: 

Posting notices generally see supra 
§§ 195-203. 

6 Gird v. California Oil Co., 60 
Fed. 531; Overgaard v. Westerberg, 
3 Alaska 168; Smith v. Union Oil Co., 
166 Cal, (217,135. RP 9663, Carter,, v. 
Bacigalupi, 83 .Cal., 187, 238. PB. 361; 
McCleary v. Broaddus, 14 Cal. A. 60, 
111 P 125; Green v. Gavin, 11 Cal. A. 
506, 105 P 761; Wright v. Lyons, 45 
Or glee Waa red. 

7. Copper Queen Cons, Min. Co. v. 
Stratton, 17 Ariz. 127,.,149) B 339; 
molar v. Shively, 5 Colo. 309. 

U. S.—Meydenbauer v. Stevens, 


78 ered. 187 
Ariz.—Copper Queen Cons. Min. 
a v. Stratton, 17 Ariz. 127, 149 P 
Ark.—Thompson v. Underwood, 138 
Ark. 3238, 211 SW 164 


Cal.— Madeira v. Sonoma yeiaenss te 
Coy, 20 Cal. Ave T19, 130 Pisce 


395 cue Pollard v. Shively, 5 Colo. 
Ida.— Bismarck Mountain Gold 


Min. Co. v. North Sunbeam Gold Co., 
14 Ida. 516, 95 P 14. a 


Mont.—Heilman vv. 
Mont. 380, 188 P 370. 

9. Madeira v. Sonoma Magnesite 
Co. 9-20) Cal. fAZTHUOS (13:05 Prag5s 

Requisites and sufficiency of record 
generally see infra § 23 

10. Meydenbauer v. Stevens, 78 
Fed. 787; Courtney v. Ward, 67 Colo. 
105, 187 P 517; Bismarck Mountain 
Gold Min. Co. v. North Sunbeam Gold 
Co., 14 Ida. 516, 95 P 14; Heilman v. 
Loughrin, 57 Mont. 380, 188 P 370. 

{a]. Requiring reference to object 
or monument.—The object of the law 
in requiring the location of mining 
claims to be made with reference to 
some natural object or permanent 
monument is to direct attention in a 
general way to the locality in which 
the claim can be found. Bismarck 
Mountain Gold Min. Co. v. North Sun- 
beam Gold Co., 14 Ida. 516, 95 P 14. 

11. Courtney v. Ward, 67 Colo. 105, 
187 P 517. 


Loughrin, 


Jupiter Min. 
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it is not an instrument of the solemnity and dignity 
of a sealed-instrument in any matter in which its 
office is invoked as a protection solely for the locator 
As between claim- 
the record also preserves 
a memorial of the lands appropriated after monu- 
perishable, 


as against any other person.’ 
ant and the government, 
their nature 


ments, in 


away. 


[§ 318] (3) Requisites and Sufficiency—(a) Req- 
Under the express provisions of 
the federal statute,4# when a record of a mining 
claim is required,!® the certificate of location, de- 
claratory statement, or other instrument prepared 


uisites in General. 


12. Morrow 10 Ida. 
4230179 By 6. 
13. Pollard v. Shively, 5 Colo. 309. 
14. Act ee 10, 1872 (17 So St. 
at L. 92 c 152) § 5, as amended by Act 
Jan. 22, 1880 (21 U. S. St. at iy 61 
© 9) § 3. 
Necessity for record see supra 


16. U) S.—St. Louis Smelting, etc., 
Co. v. Kemp, 104 U. S. 636, 26 L. ed. 
875; Meydenbauer v. Stevens, 78 Fed. 
787; Cheesman v. Shreeve, 40 Fed. 
787 [writ of error dism 17 SCt 998, 
Aleiesed. Livi Jupiter Ivin.» Co; ‘vi. 
Brodie Cons. Min. Co., 11 Fed. 666, 7 


v. Matthew, 


Sawy. 96; North Noonday Min. Co. v. 
peaent Min. Co., 1 Fed. 522, 6 Sawy. 
299. 
Alaska.—Charlton vy. Kelly, 2 
Alaska 532. 
10 Colo. 


Colo.—Bryan v. McCaig, 
309, 154244138. 
Mont.—tTerr. 
TG Sifel Ghee S95. 
N. M.—Deeney v. Mineral Creek 
Milling Co., 11 N. M. 279, 67 P 724. 
Wash.— Knutson nig Fredlund, 56 
Wash. 634, 106 P 200. 


v. Mackey, 8 Mont. 


Wyo.—Bergquist v. West Virginia- 
Wyoming Copper Co., 18 Wyo. 234, 
106 P 6738. 

17. U. S.—Meydenbauer v. Ste- 


vens, 78 Fed. 787; Preston v. Hunter, 
67 Fed. 996, 15 CCA 148; Cheesman 
v. Shreeve, 40 Fed. 787 [writ of error 
GismedyUsSCtw lossy 4e Ta. (eg Lae]: 
Co. v. Bodie Cons. Min. 
Co., 11 Fed. 666, 7 Sawy. 96; North 


Noonday Min. Co. v. Orient Min. Coy 
1 Fed. 522, 6 Sawy. 299. 
Alaska.—-Charlton v. Kelly, 2 


Seinen 532. 

N. M.—Deeney v. Mineral Creek 
Milling Co., 11 N. M. 279, 67 P 724. 

Utah.—Muldoon v. Brown, 21 Utah 
12¥, 59 P 720. 

Wash.—kKnutson v. Fredlund, 56 
Wash. 634, 106 P 200. 

[a] Misstatement of date.—If the 
location was actually made on a Cer- 
tain day, before the rights of any 
other persons intervened, the mere 


statement in the notice that it was 
made on a subsequent day is imma- 


terial. Webb v. Carlon, 148 Cal. 555, 
88 P 998. 
[b] Omission of date.—A location 


is not so defective as to justify a 
forfeiture of the claim merely be- 
cause it does not state the date of the 
location, where it is reeorded long 
before another attempts to relocate 
the same claim. Jualpa Co. y. 
Thorndyke, 4 Alaska 207. 


18. What are natural objects or 
permanent monuments see infra § 220 

19. U. S.—Hammer vy. Garfield 
MineweteneCom 120) UL Sie2ol, IASC 
548, 32 L. ed. 964 [aff 6 Mont. 53, 8 
P 158]; U. S. v. Sherman, 288 Fed. 
497; Cloninger v. Finlaison, 230 Fed. 


98, 144 CCA 3896; Smith v. Newell, 86 
Fed. 56; Meydenbauer v. Stevens, 78 
Fed. 787; Cheesman v. Shreeve, 40 
Fed. 787 [writ of error dism 17 SCt 
998, 41 L. ed, 1177]; Fuller v. Harris, 
29 Fed. 814; Jupiter Min. Co. v. Bodie 
Cons. Min. Co., 11 Fed: 666, 7 Sawy. 
96; Faxon vy. Barnard, 4 Fed. 702, 2 
McCrary 44; North Noonday Min. Co. 
Vv. Orient: Mins (Coy) Ami ed!. 1522) 16 
Sawy. 299. 

Alaska.—Jualpa Co. v. Thorndyke, 
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are swept 


4 Alaska 207; Cook v. Johnson, 3 
Alaska 506; Charlton v. Kelly, 2 
Alaska 532. 

Ark.—Ware v. White, 81 Ark. 220, 
108 SW 881. 


Cal.—Mutchmor vy. McCarty, 149 
Cale 76035 18" P85. 

Colo. — Londonderry Minxta Cows) va 
United Gold Mines Co., 38 Colo. 480, 
88) PP’ 455%) Craig. vi Thompson, 16 
Colo. sbi%, 16 4 P. 1246. Drummond. WwW. 
Long,.9 Colo. 538, 18 P 543; Gilpin 
County Min. Co. v. Drake, 8 Colo. 
586, 9 PB .787. 


Ida.—Clearwater Short-Line R. Co. 
v. San Garde, 7 Ida. 106, 61-P 137; 
Brown v. Levan, 4 Ida. 794, 46 P 
661. 

Mont.—Dillon v. Bayliss, 11 Mont. 
U1 2 PoT2bs Garfield Min. ¢étc.6 Co: 
v. Hammer, 6 Mont. 53, 8 P 153; 
Russell v. Chumasero, 4 Mont. 309, 1 
Panis. 

Nev.—Ford v. Campbell, 29 Nev. 
578, 92 P 206; Poujade v. Ryan, 21 
Nev. 449, 33 P 659; Gleeson v. Mar- 
tin White Co., 13 Nev. 442. 

N. M.—Deéney v. Mineral Creek 
Milling Co., 11 N. M. 279, 67 PB 724. 

Or. —Str ickland v. Commercial Min. 
Co.b> On 48, 104 BP 965. 

Utah.—Darger v. Le Sieur, 8 Utah 
160) 302P 363 5 9 UitaheloZ 338 200. 

Wash.—Knutson v. Fredlund, 
Wash, 634, 106 P 200, 

[a] This requirement is manda- 
tory, and must be complied with in 
order to secure a valid location. 
Ware v. White, 81 Ark. 220, 108 SW 
831. 

[b] If it does not designate any 
natural object or permanent monu- 
ment or mark by which the claim can 
be identified, it is insufficient. Fuller 
v. Harris, 29 Fed. 814; Mutchmor vy. 
McCarty; 149 °Cal,, 603, 8TH P85. 

{c] If it fails to give the direction 
of the permanent monument, from 
the point of discovery, it is void. 
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Clearwater Short-Line R. Co. v. San 
xarde, 7 Ida. 106, 61 P 137; Brown v. 
Levan, 4 Ida. 794, 46 P 661. 


{[d] Description held sufficient.—A 
location notice which states that the 
claim is situate in Silver Bow basin, 
Harris Boing district, district of 
Alaska, that it is situated on Gold 
Mountain, above the southeast end of 
Silver Bow basin, is bounded on the 
northeast and northwest by unknown 
claims and on the southwest by the 
Lady Corson and Bess lodes, and on 
the southeast by the Solo No. 1 lode, 
is sufficient to describe the location 
with reference to permanent monu- 
ments and natural objects. Jualpa 
Co. v. Thorndyke, 4 Alaska 207. 

20. Hammer v. Garfield Min., etc., 
ee 130 U.S. 291, 9 SCt 548, 32 Li ea. 

64. 

21. See statutory provisions. 

[a] In Alaska L. (1913) ec 74 § 10 
requires the locator to file a certifi- 
cate setting forth a description of 
the location with reference to some 
natural object, permanent monument, 
or well-known mining claim. Clonin- 
eon v. Finlaison, 230 Fed. 98, 144 CCA 

[b] In Colorado the statute de- 
clares that the certificate of location 
shall give “such description as shall 
identify the claim with reasonable 
certainty.” Faxon v. Barnard, 4 


[§§ 217-218 


for recordation and recorded must contain the name 
or names of the locator or locators,'® the date of 
location,” and such a description of the claim 
located, by reference to some natural object or per- 
manent monument,'® as will identify the claim,’® 
provided such reference can be made.?° In many of 
the mining states and territories these requirements 
are supplemented by the local rules or statute 
Thus, under some statutes, in addition to the re- 
quirements of the acts of congress, the certificate 
or statement must state the width and length of the 
claim along the course of the vein each way from 
the discovery shaft,?2 and the general course of 


° 


g.21 


Fed. 702, 2° McCrary 44; London- 
derry Min. Co. v. United Gold Mines 


Co., 38 Colo. 480, 88 P 455. 
{c] Im Idaho, under Rev. St. 
(A887) 8. (8102 .and.U.. Sal Revit Sit 


§ 2324, a notice of location must con- 
tain such a description, by reference 
to natural landmarks or permanent 
objects as to render the situation 
reasonably certain. Bismarck Moun- 
tain Gold Min. Co. v. North Sunbeam 
Gold Co., 14 Ida. 516, 95 P 14. 

{d] In Montana (1) under Rev. 
Codes (1921) §§ 7365, 7366 and prior 
similar statutes, the declaratory 
statement must furnish such infor- 
mation that a person of reasonable 
intelligence may find the claim and 
run the lines of the location. Thomp- 
son v. Barton Gulch Min. Co., 63 
Mont, 190, 207 P 108; Leveridge v. 
Hennessy, 48 Mont. 58, 135 P 906. 
(2) It must contain the location and 
description of each corner with the 
markings thereon. Giberson y. Tuol- 
umne Copper Min. Co., 41 Mont. 396, 
109 P 974; Purdum vy. Laddin, 23 
Mont.43 875,59 P13; 

[e] In’ @regon the locators of a 
lode claim must cause to be attached 
to the copy of notice of location de- 
livered to the clerk for record an 
affidavit of proof of the work required 
to be done. Wright v. Lyons, 45 Or. 
LOW alts Oke 

[f{] Im Wyoming (1) under Rev. 
St. (1899) §§ 2546, 2547 a certificate 
of a mining location must contain a 
description of the claim by such 
designation of natural or fixed ob- 
jects as shall identify the claim. 
Slothower v. Hunter, 15 Wyo. 189, 88 
P 36. (2) The survey referred to in 
Rev. St. (1899) § 2546, providing 
that a certificate of a mining loca- 
tion shall contain such a description 
of the claim, if upon ground surveyed 
by the United States system, by ref-~ 
erence to section or quarter section 
corners, aS shall identify the claim, 
means a completed survey by the 
proper federal authorities, and does 
not include a survey which has not 
been approved. Slothower v. Hun- 


ter, supra, 
22. Thompson v. Barton Gulch 
Min, Co., 163" Mont. “2905 "20 7P TOs: 


Leveridge v. Hennessy, 48 Mont. 58, 
135 P 906; Helena Gold, ete., Co. v. 
Bagegaley, 34 Mont. 464, 87 P 455; 
Knutson v. Fredlund, 56 Wash. 634, 
106 P 200; Slothower v. Hunter, 15 
Wyo. 189, 88 P 36. But see Conner 
v. eae 1 Mont, 73 (prior to stat- 
ute). 
[a] In Colorado 
cate must contain such statement. 
Cheesman vy. Shreeve, 40 Fed. 787 
[writ of error dism 17 SCt 998, 41 
Deved Sea. (2) But it need not 
state the distance from the discovery 
shaft to the side lines. Quimby v. 
Boyd, 8 Colo. 194, 6 P 462. (3) Nor 
need it state that the discovery shaft 
had been sunk the requisite depth or 
so as to disclose mineral, nor that the 
discovery notice has been posted or 
boundaries marked. Strepey v. Stark, 7 
Colo. 614,5 P111. (4) Mills St. Annot. 
§ 3154, making an open cut, crosscut. 
tunnel, or adit each the equivalent of 
a Shaft, does not change the defini- 
tion of the respective words used, 
and, in locating a claim, that for 


(1) the certifi- 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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the vein or lode,?° and also the location and dimen- 
sions of the discovery shaft or its equivalent.?4 
In another’s name. If a person locates and works 
a claim in the name of another he has no rights 
therein;?> he can acquire an independent right in 
the claim only by abandoning the first location and 
relocating in his own name,?° and his rights will 


date from the second location.2? 


[§ 219] (b) Sufficiency in- General. 
certificate of location, or declaratory statement is 
not required to be technically or strictly accurate,?® 
but is sufficient if it substantially complies with the 


requirements of the local rules or 


sions.*® It need not describe the precise boundaries 
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the ground,?° and immaterial or clerical errors or 
mistakes may be corrected or disregarded,*! 
larly as.to persons having actual notice of the loca- 
tion and boundaries of the claim,*? or who are es- 
topped to complain of the defects.*% 
in good faith, it should receive 
able construction in favor of the locator;** and if 


particu- 


If it is made 
a liberal and reason- 


by such construction the language employed in de- 


The notice, 


statutory provi- 


of the claim by metes and bounds, as marked on 


which the certificate of location 
calls must alone be used. Duncan vy. 
Eagle Rock Gold Min., etc., Co., 48 


Colo. 569, 111 P 588, 139 AmSR 288. 

{b] Statement held insufficient.— 
A declaratory statement referring to 
the discovery shaft only by the 


statement that the claim extended a 


certain number of feet north and 
south of the center thereof, and 
which refers to the corners and 
markings thereon only by the state- 
ment that the location is marked by 
substantial posts or stones at each 
corner, is insufficient. Hahn v. 
James, 29 Mont. 1, 73 P 965. 

23. Cheesman v. Shreeve, 40 Fed. 
787 [writ of error dism 17 SCt 998, 
41 L. ed. 1177]; Knutson y. Fredlund, 
56 Wash. 634, 106 P 200. 

24. Helena Gold, etc., Co. v. Bag- 
galey, 34 Mont. 464, 87 P 455; Dolan 
v. Passmore, 34 Mont. 277, 85 P 1034. 

{a] The statement of the dimen- 
sions must be such as to leave at 
least an inference that the excavation 
cuts the vein at the depth or for the 
length required by the statute. 
Helena Gold, etc., Co. v. Baggaiey, 34 
Mont. 464, 87 P 455. 


Requirement of discovery shaft 
generally see supra § 183. 
25. Van Valkenburg v. Huff, 1 


Nev. 142; Alexander v. Heath, 8 B. C. 
95 


26. Van Valkenburg v. Huff, 1 
Nev. 142. 

Abandonment generally see infra 
§§ 291-300. 


Who may relocate generally see 
infra §§ 308-310. 


27. Van Valkenburg v. Huff, 1 
Nev. 142. 

es. U. S.—Bennett v. Harkrader, 
158 U. S. 441, 15 SCt 863, 39 L. ed. 
1046; Book v. Justice Min. Co., 58 
Fed. 106; Mt. Diablo Mill, ete., Co. v. 
Callison, 17 F. Cas. No, 9,886, 5 Sawy. 


439. 

Cal.—Talmadge v. St. John, 129 Cal. 
430, 162) P79. 

Colo. —Londonderry Min. Co. v. 
United Gold Mines Co., 38 Colo. 480, 
88 P 455. 

Mont.—Sanders v. Noble, 22 Mont. 
110, 55 P 1037; Metcalf v. Prescott, 
10 Mont. 283, 25 P 1037; Gamer v. 
Glenn, 8 Mont. 371, 20 P 654; Upton 
Vaearkins av Monts 449, oA P pi28 
{aff 148 U. S. 19, 12 SCt 614, 36 L. ed. 
330], 5 Mont. 600, 6 P 66. 

Nev.—Clark v. Mitchell, 35 Nev. 
464, 130 P 764, 1384 P 449. 

29. Clark-Montana Realty Co. v. 
Butte, ete., Copper Co., 233 Fed. 547; 
Zerres v. Vanina, 134 Fed. 610 [aff 
150 Fed. 564, 80 CCA 366]; Giberson 
v. Tuolumne Copper Min. Co., 41 
Mont. 396, 109 P 974; Butte Northern 
Copper Co. v. Radmilovich, 39 Mont. 
157, 101 P 1078; Walker v. Penning- 
ton, 27 Mont. 369, 71 P 156. 

{a] Dlustration.—When a_ state 
statute reauires, if a post is used as 
a marker, that it must be at least 
four inches square and four feet six 
inches in length, set one foot in the 
ground, etc., a declaratory statement 
which states all statute require- 
ments, except the length of the post, 
which was in fact four feet six 
inches long, was a substantial com- 
pliance with the statute and suffi- 


cient. Walker v. 27 
Mont, 369, 71 P 156. 

30. McCann v. McMillan, 129 Cal. 
350, 62 P 31; Leveridge v. Hennessy, 
48 Mont. 58, 135 P 906; Tiggeman v. 
Mrzlak, 40 Mont. 19, 105 P 77; Gamer 
v. Glenn, 8 Mont. 371, 20 PRP 654; 
Soraew ce v. Hunter, 15 Wyo. 189, 88 

36. 


Pennington, 


31. U. S.—Smith v. Newell, 86 
Fed. 56; Preston vy. Hunter, 67 Fed. 
996, 15 CCA 148. 

Cal.—Talmadge v.: St. John, 129 
Cal. 430, 62 P 79. 

Ida.—Bismarck Mountain Gold 
Min. Co. v. North Sunbeam Gold Co., 


14 Ida. 516, 95 P 14; Morrison v. Re- 
gan; 8 [das,2915;67- Pi 956; 
Mont.—Heilman vy. Loughrin, 57 
Mont. 380, 188 P 370; Metcalf v. 
Prescott, 10 Mont. 283, 25 
Gamer v. Glenn, 8 Mont. 371, 
654; Flavin v. Mattingly, 8 Mont. 242, 
£9, P3842) Upton? v. Larkin, 7 )Mont: 


449) 27 ©P R28. faff 144 VU, Si) 195) 12 
SCt 614, 36 L. ed. 330], 5 Mont. 600, 
6 P 66; Garfield Min., ete, Co. v. 


Hammer, 6 Mont. 53, 8 P 153 [aff 130 
US.) 290) 9) SCt, 648) 32 Li ed. 964). 


Nev.—Clark v. Mitchell, 35 Nev. 
464, 1380 P 764, 1384 P 449. 
Utah.—Hansen vy. Fletcher, 10 


Utah 266, 37 P 480. 
Wyo.—Bergquist v. West Virginia- 


Wyoming Copper Co., 18 Wyo. 234, 
106 P 678. 
[al Defects held immaterial.— 


(1) That the recorded certificate calls 
for stakes as monuments marking 
the boundaries when they are trees 
cut off, blazed and squared is imma- 
terial. Hansen v. Fletcher, 10 Utah 
266, 37 P 480. (2) Where the certifi- 
cate correctly_describes the location 
with reference to a well-established 
line of another claim, and with the 
aid of the location stakes, the lines 
of the claim could be easily ascer- 
tained by applying the description set 
forth in the record, and it contains 
the other requisites prescribed by 
statute, it is sufficient, even though 
it erroneously refers to the “south- 
easterly” end of another claim 
which has no such boundary, de- 
scribes a distance of four hundred 
feet as “4” and gives the courses of 


certain boundary lines as “northerly” 
and “southerly’’ where they were 
not due north and south. Smith y. 


Newell, 86 Fed. 56. 

{[b] Failure to mention county or 
state.—Although the certificate fails 
to mention either the county or state 
in which it is located, hut refers to 
the preliminary notice posted on the 
ground and duly recorded, which 
names the county, it is sufficient un- 
der the act of congress and the Cali- 
fornia statute. Talmadge v. St. 
John, 129 Cal. 430, 62 P 79. 

32. Bismarck Mountain Gold Min. 
Co. v. North Sunbeam Gold Co., 14 
Ida. 516, 95 P 14; Heilman vy. Lough- 
rin, 57 Mont. 380, 188 P 370. 

33. Heilman v. Loughrin, supra. 

{a] Thus a person claiming under 
a relocation of a mining claim by 
virtue of a private locator’s forfeiture 
impliedly admits the validity of the 
prior location, rendering it imma- 
terial that the recorded certificate of 
location was defective. Heilman y. 


seribing the claim, when taken in connection with 
the markings on the ground and other surrounding 
circumstances, will enable a reasonably intelligent 
person to find the claim, and trace its boundaries, 
and therefore imparts notice thereof to subsequent 
locators, it is sufficient;°® but is insufficient, if by 


Loughrin, 57 Mont. 380, 188 P 370. 


34. Wiltsee v. King of Arizona 
Mint, ete, Con ( Ariz. 95), 607 P8996; 


McCann v. McMillan, 129 Cal. 350, 62 
P 31; Bismarek Mountain Gold Min. 
Co. v. North Sunbeam Gold Co., 14 
Ida. 516, 95 P 14; Morrison v. Regan, 
8-Ida. 291, 67 P-955. And see cases 
infra notes 35, 36. 

{a] “Basterly” and “westerly” 
need not denote due east and west. 
Wiltsee v. King es Arizona Min., etc., 
Cos. 7 Ariz; 95):60 P 896 

85.440; S.—Zerres ve Vanina, 134 
Fed. 610 [aff 150 Fed. 564, 80 CCA 
366]; Smith v. Newell, 86 Fed. 56; 
Meydenbauer v. Stevens, 78 Fed. 787; 
Preston v. Hunter, 67 Fed. 996, 15 
CCA 148. 

Ariz.—Wiltsee v. King of Arizona 
Mins lete.5 Con? “Ariz®-95)160) © 896: 

Cal.—Mitchell v. Hutchinson, 142 
Cal. 404, 76 P 55; Talmadge v. St. 
John, 129 Cal, 430, 62 P 79; Carter 
v. Bacigalupi, 83 Cal. 187, 23 P 361. 

Colo.—Craig v. Thompson, 10 Colo. 
5LT7,. 16. B-24. 

Ida.—Bismarck Mountain Gold 
Min. Co. v. North Sunbeam Gold Co., 
4 Ida. 5il67-95 #2 14: Morrison ey. 
Regan, 8 Ida. 291, 67 P 955. 

Mont.—Street v. Delta Min. Co., 42 
Mont: 371, s112) PB 701; -Ligegemans v. 
Mrzlak, 40 Mont. 19, 105 P 77; Walker 
v. Pennington, 27 Mont. 369, 71 P 156; 
Gamer v. Glenn, 8 Mont. 371, 20 P 
654. 

Nev.—Southern Cross Gold, ete., 
Min. Co. v. Europa Min. Co., 15 Nev. 
383. 

Utah.—Copper Globe Min. Co. v. 
Allman, 23 Utah 410, 64 P 1019; Wells 
Vv. Davis, 22 Utah (322, “62 P 3. 

[a] Description held sufficient.—A 
notice of location of a mining claim 
which claimed fifteen hundred lineal 
feet on a certain lode, ledge, or rock 
in place, bearing precious metals, 
commencing at this monument and 
running three hundred feet northeast- 
erly and twelve hundred feet south- 
westerly, situated between certain 
gulches under a prominent reef of 
rocks, and about two hundred and 
fifty or three hundred feet south- 
westerly from the southwesterly end 
of another lode survey, together with 
one hundred feet on each side of the 
lode, was sufficient to give notice to 
subsequent locators. Wells v. Davis, 
22rUtahws22,1 62 Pact 

[b] Referring to subdivisions of 
a public survey which was suspended 
for investigation is sufficient. Gird 
yv. California Oil Co., 60 Fed. 531. 

[ec] Description according to cus- 
tom.—(1) Where it is shown that 
under the system of locating placer 
mining claims the one first discovered 
upon a gulch or creek is generally 
called ‘Discovery Claim,” and. other 
claims are numbered from such claim 
up or down the gulch or stream, and 
that it is customary in a certain lo- 
cality to give to side or bench claims 
the same numbers as those upon the 
creek, with the addition of a letter 
of the alphabet, as “A,” “B,” or “CG” 
to designate the tiers. back from the 
creek claims, a recorded notice of lo- 
cation of a claim in such locality, 
which describes it as “13 A. Below 
Discovery on Cleary creek,” is suffi- 
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such construction it will not impart such notice.** 
When a one-hundred-and-sixty-acre placer claim is 
located, the record of it as one claim is sufficient.%7 
A copy of a posted notice,** when recorded, 
sufficient as a certificate of location or declaratory 
statement if it complies with the law relating to 
It is not necessary 
that an exact or literal copy of the notice posted 
on the claim be recorded if the description of the 
sufficient to 


such e¢ertificate or statement.®® 


claim as recorded is 
boundaries.*° 


In Canada also at least a substantial compliance 


with the statutory requirements 


otherwise the recorded certificate or statement is 
insufficient ;#? and if the description of the claim 
as recorded is so erroneous as to mislead persons 
locating other claims in the vicinity, the error is 
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ject’’ or 


which, with t 
identity its 


is necessary ;*+ 


not cured by a certificate of work done by the first 


cient. Smith v. Cascaden, 148 
792, 78 CGA 458, (2) Where a min- 
ing claim iS located by number, above 
or below “discovery” or “No. 1,” the 
court will presume, in the absence of 
any proof to the contrary, that the 
adjoining claims of the system of 
which the one in qauestion is a part, 
and described by serial number, are 
well-known natural objects or perma- 
nent monuments. Butler v. Good 
Enough Min. Co., 1 Alaska 246. 

sé. U. S.—Fuller v. Harris, 29 Fed. 
814; Faxon v, Barnard, 4 Fed. 702, 2 
McCrary 44. 

Colo.—Jackson v. Dines, 13 Colo. 90, 
21 P 918; Drummond v. Long, 
Colo. 538, 13 P 543; Gilpin County 
Min. Co. v. Drake, 8 Colo. 586, 9 P 787. 

Ida.—Brown v. Levan, 4 Ida. 794, 
46 P 661. 

Mont.—Leveridge v. Hennessy, 48 
Mont. 58, 1385 P 906; Hahn v. James, 
29 Mont. 1, 73 P 965; Purdum v. Lad- 
din, 238 Mont. 387, 59 P 153. 

Nev.—Ford v. Campbell, 29 Nev. 
578, 92 P 206. 

N. M.—Baxter Mountain Gold Min. 
Co. v. Patterson, 3 N.. M. 179,.3 P 741. 

Or.—Wright v. Lyons, 45 Or. 167, 
(7 EA aE 

Utah.—Darger v. Le Sieur, 8 Utah 
160, 30. P 363. 

[a] Descriptions held insufficient. 
—(1) Describing a claim as being 
situated up near the head, at the 
right hand fork of what is known as 
Tie Canyon ‘about five miles from” 


a certain railroad, Darger v. Le 
Sieur, 8 Utah 160, 30 PRP 368. (2) 
Describing the claim as_ situated 


about two miles from a certain town. 
Ford v. Campbell, 29 Nev. 578, 92 P 
206. (8) Describing the location of 
a placer claim as twenty acres of 
placer ground in ‘this gulch,” claim- 
ing fifteen hundred feet in length by 
three hundred and fifty feet in width 
and stating that the gulch empties 
into a certain creek, and heads within 
a mile of a gulch that empties into 
a certain basin. Strickland v. Com- 
mercial Min. Co., 55 Or. 48, 104 P 965. 
(4) Describing the claim as “situated 
on the north side of Iowa gulch, 
about timber line, on the west side 
of Bald mountain.” Faxon v. Barn- 
ard, 4 Fed. 702, 2 McCrary 44. (5) 
Beginning the boundary “at the west- 
erly end’’ of another claim and then 
running fifty feet ‘to the easterly 
end” of his property. Gilpin County 
Min. Co. v. Drake, 8 Colo. 586, 9 P 
TST. (6) Describing the claim as 
being “in Uncompahgre mining dis- 
trict, county of La Plata, territory of 
Colorado, on the southeast side of 
said Mount Hardin, in Portland gulch, 
about one thousand five hundred feet 
north of the Hawk Hye lode.” Drum- 
mond v. Long, 9 Colo. 538, 13 P 543. 

37. McDonald v. Montana Wood 
eon 14 Mont./88, 35 P 668, 43 AmSR 
616. 

38. Posted notices generally see 
supra §§ 195-208. 


Fed. \ 


39. Carter v. 83 Cal. 
18U" 23; Py 36H 

40. Gird v. California Oil Co., 60 
68d “Green v.) Gavin, 11 Cale Ay 
105 P 761; Copper Globe Min. 
- Allman, 23 Utah 410, 64 P 1019. 

The recorded notice need only 
be similar to that posted upon the 
ground and show that claimant 
claims the land described and identi- 
fied therein so that, where the notice 
recorded is a copy of a posted notice 
which was insufficient because not 
posted within the claim, the fact that 
the valid notice subsequently posted, 
which differs from the first notice 
only in omitting the name of a wit- 
ness, is not again recorded, is im- 
material as against subsequent 
claimants. Green v. Gavin, 11 Cal. A. 
506) 105) 0P 761: 

[b] Substantial copy.—The state- 
ment or certificate is. sufficient if it 
is a substantial copy of the notice 
posted. Copper Globe Min. Co. vy. 
Allman, 23 Utah 410, 64 P 1019. 

41. Windsor v. Copp, 12 B. C. 213. 

42. Collom v. Manley, 32 Can. S. C. 
3871 [allowing app 8 B. C. 153]; Cop- 
len v. Callahan, 30 Can. S.C, 555 
[dism app 7 B. C. 422 (allowing app 
6 BY Ce523)i7 

43. Coplen v. Callahan, supra. 

44. “Natural monuments” defined 
generally see Boundaries § 9. 

45. Act May /\10,.1872 (7 U.-S. St: 
atL: 92° e752) g 5, aS amended by 
Act Jan. 22, 1880 (21 U.S. St.at L, 
GUNEEO) Pes: z. 

46. U. S—Bennett v. Harkrader, 
158 Ui S. 441, 15 SCt 863, 39 L. ed. 
1046; Cloninger v. Finlaison, 230 Fea. 
98, 144 CCA 396; Smith v. Newell, 86 
Fed. 56; Preston v. Hunter, 67 Fed. 
996, 15 CCA 148; Faxon vy. Barnard, 4 
Fed. 702, 2 McCrary 44; Mt. Diablo 
Mill, ‘ete. Co..vi Callison, 17 EF!’ Cas: 
No. 9,886, 5 Sawy. 439. 

Ariz.—Jantzon v. Arizona Copper 
Go}, * 82 "Ariz) “6; 207m 98% 

Ark.—Buffalo Zine, ete. Co. v. 
Crump, 70 Ark, 525, 69 SW 572, 91 
AmSR 87. 

Cal.—McCann v. McMillan, 129 Cal. 
350, 62 P 31; Carter v. Bacigalupi, 83 
Cal. 187, 23 P 361; Duryea v. Boucher, 
67 Cal. 141, 7 P 421; Hess v. Winder, 
ie Cal. 349; Kelly v. Taylor, 23 Cal. 

Colo.—Craig v. Thompson, 10 Colo. 
517, 16 P 24; Gilpin County Min, Co. 
v. Drake, 8 Colo, 586, 9 P 787; Pollard 
v. Shively, 5 Colo. 309. 

Ida.—Clearwater Short-Line R. Co. 
yin San ‘Garden 7 lda. eL0G MEL Pad 3ite 
Brown vy. Levan, 4 Ida. 794, 46 P 661. 

Mont.—-Gamer  v. Glenn, 8 Mont. 
371, 20 P 654; Flavin v. Mattingly, 8 
Mont. 242, 19 PRP 384; Russell vy. 
Chumasero, 4 Mont. 309, 1 P 713. 

Nev.—Brady v. Husby, 21 Nev. 453, 
33 P 801; Gleeson v. Martin White 
Min. —<— 13 Nev. 442. 

N. M.——Seidler v. Maxfield, 4 N. M. 
374, 20 P 794; Seidley v. Lafave, 4 N. 
M. 369, 20 Pp 789; Baxter Mountain 


Bacigalupi, 


. Pua, 


[§§ 219-220 


locator on land not included in such description 
and covered by the subsequent claims.** 

[§ 220] (c) What Constitutes Natural Object or 
Permanent Monument.** 
‘‘nermanent monument’? as employed in 
the federal statute*® or local laws or regulations may 
consist of a fixed natural objects or monuments 
the location certificate or statement it- 
self and its calls, together with the marks on the 
ground, will enable one honestly concerned to de- 
termine the ground claimed.*® 
blazed and squared4? or otherwise marked,*® a rock 
monument,?? a prospect hole,®° a mountain peak,°* 
the confluence of streams,®? a gulch,®* a spring,®* 
a permanent post or stake firmly planted in the 
ground,> a shaft sunk in the ground,°® a shaft 
house,>* a cabin,®® a dam,*? a mill, or a known 


The term ‘‘natural ob- 


It may include trees 


Gold Min. Co. v. Patterson, 3 N. M. 

DOy “See? "TAL 

Utah. —Farmington Gold Min. Co. v., 
Rhymney Gold, ete., Co., 20 Utah 
363, 58-P) 832, 77 AmSR 913. 

[a] A creek or river without other 
description is not a sufficient specifi- 
cation of a natural object within 
statute. Cloninger v. Finlaison, 230 
144° CCA 396. 
creek is presumptively 
sufficient. Carter v. Bacigalupi, 83 
Cal, 187; 23'P 361. 

47. Hansen y. Fletcher, 10 Utah 
266, 37 P 480. 


43. any v. Boyd, 8 Colo. 194, 
6 P 462. 
[a] oe tree, if it is marked or pcs- 


sosses peculiarities, by which it can 
be designated, is sufficient. Quimby 
Vv. Boyd, 8 Colo. 194, 6 P 462. 

49. Talmadge v. St. John, 129 Cal. 
430, 62 P 79; Hansen v. Fletcher, 10 
Utah 266, 37.P 480. 

50. Hansen v. Fletcher, supra. 

51. Vogel v. Warsing, 146 Fed. 949, 
77 CCA 199; Londonderry Min. Co. v. 
United Gold Mines Co., 38 Colo. 480, 
483, 88 P 455; Jackson v. Dines, 13 
Colo. 90, 21 P 918; Duncan vy. Fulton, 
15 Colo. A, 140, 61 P 244, 

[a] Descriptions held sufficient.— 
(1) A description that the claim is 
located on top of the mountain south 
of Dew Drop Gulch. Duncan vy. Ful- 
ton, 15 Colo. A. 140, 61 P 244. (2) 
Giving the course of two mountain 
peaks from the discovery shaft is 
prima facie sufficient. Craig v. 
Thompson, 10° Colo. 517, 16 P 24.) (3) 
Describing the claim by metes and 
bounds and with reference to stakes 
set in the land, adding that the claim 
lay “about a mile from Anvil Moun- 
tain in a Southeasterly direction,” is 
not defective for failure to point out 
a particular portion of Anvil Moun- 
tain as the beginning point. Vogel 
v. Warsing, 146 Fed. 949, 77 CCA 199. 

52. Londonderry Min. Co. v. United 
peers Mines Co., 38 Colo. 480, 483, 88 P 


53. Londonderry Min. Co, v. United 
Gold Mines Co., supra. 

54. Londonderry Min, Co. v. United 
Gold Mines Co., supra. 

55. Credo Min., etc., Co. v. High- 
land * Min,,"*ete.;- '@o.; 295 Wealt oii: 
Jupiter Min. Co. v. Bodie Cons. Min. 
Co., 11: Fed; 666, 7 Sawy. 96; North 
Noonday Min. Co. v. Orient Min. Co., 
1 Fed. 522, 6 Sawy. 299; pap Vv. 
St. John, 129 Cal. 430, 62 P 

56. Jupiter Min. Co. v. Bodie Cons. 
Min. Co., 11 Fed. 666, 7 Sawy. 96; 
North Noonday Min. Co. y. Orient 
Min, Co., 1 Fed. 522, 6 Sawy. 299. 


57. Londonderry Min. Co. v. United 
koe eal Co., 38 Colo, 480, 483, 88 

58. Londonderry Min. Co. v. United 
Gold Mines Co., supra. 

59. Londonderry Min. Co. vy. United 
Gold Mines Co., supra. 


60. Londonderry Min. Co. v. United 
Gold Mines Co., supra. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


et: eB ae 
or 


§§ 220-221] 
mining claim.*t 


or off, as the ease may be.*? 


Burden of proof. One attacking the validity of a 
location notice must assume the burden of showing 
that a permanent monument referred to therein does 


not exist.% 


Question of fact. Whether or not in a particular 
case there is a reference to such a natural object 
or permanent monument as will satisfy the provi- 
sions of the law ordinarily is a question of fact,°* 
unless the reference is so indefinite that it can be 
told from an inspection of the certificate that the 
claim cannot be identified thereby.® 

[§ 221] (4) Variation between Record and Mark- 
ings on Ground. As a general rule a mining location 
is not rendered invalid by a mere variation or dzs- 
crepancy between the boundaries of a claim as 
marked on the ground and the courses and distances 


described in the location notice or 


61. U. S.—Hammer v. Garfield 
Mins ete: Cos, 45 L80/GUZ*S:; 2930) Se SCt 
548, 32 L. ed. 964; Book v. Justice 
Min. Co., 58 Fed. 106. 

Alaska.—Charlton v. Kelly, 2 Alas- 
ka 532. 

Ariz.—Shattuck v. Costello, 8 Ariz. 
22, 68 P 529; Kinney v. Fleming, 6 
Ariz. 263, 56 P 723. 

Colo.—Carlin v, Freeman, 19 Colo. 
A. 334, 75 P 26; Duncan v. Fulton, 15 
Colo. A. 140, 61 P 244. 

Ida.-—Morrison vy. Regan, 8 Ida. 291, 
67 P4955. 

Mont.—Riste v. Morton, 20 Mont. 
139, 49 P 656; Dillon vy. Bayliss, 11 
Mont. 171, 27 P 725; Upton v. Larkin, 
7 Mont. 449, 17 P 728 [aff 144 U. S. 
19, 12 SCt 614, 36 L. ed. 330]; Garfiela 
Min., etc., Co. v. Hammer, 6 Mont. 53, 
8 P1538 [aff 130 U. S. 291, 9 SCt 548, 
32 L. ed. 964]. 

Nev.—Southern Cross Gold, etce., 
eens Co. v. Europa Min. Co., 15 Nev. 

Utah.—Wells v. Davis, 22 Utah 322 
62 P 3; Wilson v. Triumph Cons. Min. 
sn 19 Utah 66, 56 P 3800, 75 AmSR 

Wyo.—Slothower v. Hunter, 15 
Wyo. 189, 88 P 36. 

[a] Referring to a well-known 

patented claim or group of claims 
distant a specified number of feet in 
a northerly direction and to a desig- 
nated claim adjoining on the north 
is sufficient. Street v. Delta Min. 
Co.,.. 42 Monti 374, 122 P 701. 
’ [b] A description giving other 
claims as boundaries is good if such 
claims are lawfully marked on the 
ground. Russell v. Chumasero, 4 
Mont. 309, 1 P 713.. But see Baxter 
Mountain Gold Min. Co. v. Patterson, 
3 N. M. 179, 3 P 741 (holding the 
description insufficient if it does not 
describe the limits of the claim by 
reference to natural objects or perma- 
nent monuments, even though it de- 
scribes the claim as being bounded by 
other claims). 

62. Bismarck Mountain Gold Min. 
Co. v. North Sunbeam Gold Co., 14 
Ida, 516, 95 P 14. 

63. Kinney v. Fleming, 6 Ariz. 263, 


66 -PP% 23) 
64. U. S.—Hammer vy. Garfield 
Mins, ete.,  Coipil300U. .S.-291, 9: SCt 


548, 32 L. ed. 964; Hilers v. Boatman, 
111 U. S. 356, 4 SCt 432, 28 L. ed. 454; 
Vogel v. Warsing, 146 Fed. 949, 77 
CCA 199; McEvoy v. Hyman, 23 Fed. 
596; North Noonday Min. Co. v. Orient 
Min. Co., 1 Fed. 522, 6 Sawy. 299. 

Colo. — Londonderry Min. Co. v. 
United Gold Mines Co., 38 Colo. 480, 
483, 88 P 455. 

Mont.—Tiggeman v. Mrazlak, § 40 
Mont. 19, 105 P 77; Sanders v. Noble, 
22 Mont. 110, 55 P 1037; O’Donnell’'v. 
Glenn, 8 Mont. 248, 19 P 302; Flavin 
v. Mattingly, 8 Mont. 242, 19 P 384; 
Russell v. Chumasero, 4 Mont. 309, 
fed Soar iy, 

Nev.—Brady v. Husby, 21 Nev. 453, 


The natural objects or permanent 
monuments referred to may be on the ground located 
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such a case if the markings on the ground are clearly 
ascertainable and ean be definitely located they will 


control, as to the location and extent of the claim,®* 


and in the absence of fraud in such a ease the 
locator may claim accordingly.** 
and distances as marked cannot be clearly ascer- 


But if the courses 


tained and definitely located, the calls in the location 


gives no notice 


certificate.°® In 
383 P 801; Gleeson v. Martin White 
Min. Ou 13 Nev. 442. 

N. M.—Seidler v. Maxfield, 4 N. M. 


794; Seidler v. Lafave, 4 
.M. 369, 20 P 789. 
Utah.—Bonanza Cons. Min. Co. v. 
Golden Head Min. Co., 29 Utah 159, 80 
P 736; Fissure Min. Co. v. Old Susan 
Min; Co., 22. Witahor438163ech5 875 
Farmington Gold Min. Co. v. Rhym- 
ney Gold, étce., Co., 20 Utah 363, 
58 P 832, 77 AmSR 9138; Hilers v. 
Boatman, 3 Utah 159, 2 P 66 [aff 111 
U. S. 356, 4 SCt 432, 28 L. ed. 454]. 

65. Londonderry Min. Co. v. United 
Gold Mines Co., 38 Colo. 480, 483, 88 
P 455. 

66. Sturtevant v. Vogel, 167 Fed. 
448, 983 CCA 84; Price v. McIntosh, 1 
Alaska 286; Steen v. Wild Goose Min. 
Co., 1 Alaska 255; Swanson v. Koenin- 
ger,) 25 Ida.i361,/1387>.P 891;. Upton: v. 
Larkin, 7 Mont. 449, 17 P 728 [aff 144 
UW. Saih9;, L2VS Cty 64, “86rd eds 330). 
And see cases infra note 67. 

{a] Illustration.—The fact that 
the claim is properly marked on the 
ground and the markings at one end 
are referred to in the notice as 
stakes, when in fact they were trees, 
does not destroy the sufficiency of 
the notice. Upton v. Larkin, 7 Mont. 
449, 17 P 728 [aff 144. U. S. 19, 12 SCt 
614, 36 L. ed. 330]; Seidler v. Max- 
field, 4 N. M. 374, 20 P 794; Seidler 
v. Lafave, 4 N. M. 569, 20 P 789. 

[b] “Error in the notice in its ref- 
erence to a permanent monument is 
not material between the locators and 
a subsequent locator, where the claim 
is properly marked by stakes, and 
especially where the subsequent lo- 
cator never saw the notice and could 
not have been misled thereby. Sturte- 
ee v. Vogel, 167 Fed. 448, 98 CCA 

[cl 
call in a location notice reads ‘‘Claim- 
ing from this discovery notice and 
cut or shaft 1,000 feet in a southeast- 
erly direction and 500 feet in a north- 
westerly direction,’ and the map on 
file showed that the lode line ran 
almost due north seven hundred and 
eighty feet from the discovery and 
six hundred and twenty feet in a 
southeasterly direction to the south- 
erly end line of the claim, there was a 
fatal divergence between such de- 
scription and the markings of the 
claim upon the ground. Swanson vy. 
Koeninger, 25 Ida. 361, 365, 137 P 891. 

67. U. S:—Cardoner  v. Stanley 
Cons. Min., etc., Co., 1938 Fed. 917; 
Sturtevant v. Vogel, 167 Fed. 448, 93 
CCA 84; Meydenbauer v. Stevens, 78 
Fed. 787; Book v. Justice Min. Co., 58 
Fed. 106. 

Alaska.—Price v. McIntosh, 1 
Alaska 286; Steen v. Wild Goose Min. 
Co., 1 Alaska 255. 

Ariz.—Treadwell v., Marrs, 9 Ariz. 
333, 83 P 350. 

Ida.—Swanson v. Koeninger, 25 Ida. 
361, 137 Po 891. 


record control.® riat 
the record with its misdescription, in point of fact, 


Fatal divergence.— Where the | 


If the variation is so great that 


of the ground actually appropri- 


ated,”° the locator if he intends to rely on the mark- 
ings on the ground must keep his monuments up 
to the extent that gives fair and reasonable notice ;"* 
otherwise he may be estopped, as against a bona fide 
intervening locator who had knowledge of and acted 
on the record to assert that the courses and dis- 
tances in the record are erroneous.’? 
dictions, if the variation is a considerable one, 
the location is void,’* but not where the discrepancy 


In some juris- 


Nev.—Gibson v. Hjul, 32 Nev. 360, 
108 P2759. 5 

68. Cardoner vy. Stanley Cons. Min., 
ete., Co., 193 Fed. 517. And see cases 
supra note 67. 

69. Treadwell v. Marrs, 9 Ariz. 
333, 83 P 350; Swanson v. Koeninger, 
25 Ida. 361, 137. P 891; Tiggeman v. 
Mrzlak, 40 Mont. 19, 105 P 177. 

[a] Where the original monu- 
ments have disappeared (1) the calls 
for distances in the declaratory state- 
ment will control over testimony as 
to the location of the original monu- 
ments, and a claim ascertained from 
points clearly fixed by such calls, 
such as discovery shafts, will prevail 
over a Subsequent conflicting loca- 
tion. Tiggeman v. Mrzlak, 40 Mont. 
19.105 P77. (2) Any deviation from 
the calls in the statement filed in 
making claimant’s survey does not 
prejudice an adverse claimant where 
such deviation reduces the length 
of the end lines of the claim where it 
conflicted with the adverse claim. 
Tiggeman v. Mrzlak, supra. 

{b] In Oxtario, under Min. Act 
(8 Edw. VII ¢ 21, Rev. St. [1914] 3, 
32) §§ 59-65, the foundation of the 
right which a staker acquires, or may 
acquire, is the claim and sketch filed 
with the recorder after compliance 
with the requirements as to discovery 
and staking; and, in.determining the 
area of the location, such application 
and sketch will control as against the 
marking of the supposed limits on the 
recorder’s map and the granting of a 
certificate of record without specific 
description other than the number of 
the claim. Re Olmstead, 5 OntWN 
8, 24 OntWR 974, 13 DomLR 750. 

70. Pollard v. Shively, 5 Colo. 309. 

71. Pollard v. Shively, supra. 

72. Cardoner v. Stanley Cons. Min., 
etc Co.; 193) Wed.)51'7,, (Pollard vi 
Shively, 5 Colo, 309. 

73. See cases infra this note. 

[a] In Montana, under Pol. Code 
(1895) §§ 3611, 3612, as amended by 
L. (1901) p 141, where a declaratory 
statement and the markings upon 
the ground do not even approximately 
agree as to the general shape of the 
claim or as to any point, direction, or 
distance, the location is void. Leve- 
es v. Hennessy, 48 Mont. 58, 135 P 


[b] In British Columbia (1) a 
prospector, in locating and recording 
his location line between No. 1 and 
No. 2 as running in an easterly direc- 
tion, whereas it was nearly due north, 
does not comply with the statute re- 
quiring him to state the approximate 
compass bearing, and his location is 
void. Collom v. Manley, 32 Can. S. C. 
371 [allowing app 8 B. C. 153]; Coplen 
v..,Callahan, 30. Can: ‘S. C.45555 (2) 
Where the direction of the location 
line is stated in the affidavit of loca- 
tion as southeasterly, when as a fact 
it was south 52 deg. and 50 sec. west, 
the discrepancy is of a character 
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is a slight one." 


[§ 222] (5) Amended or Additional Certificates— 
Under the statutes in many, if not 
all, of the mining states and territories,”® a defec- 
tive or erroneous certificate of location or declara- 
tory statement may be cured by the filing of an 
additional certificate or 
at any time after the original has been filed,’’ pro- 
vided the existing or intervening rights of others 
are not thereby interfered with,’® or, if there are 
intervening rights, provided it is made before the 
expiration of the location period.’® 
to existing rights, however, does not relate to amend- 
ments of mere defects or errors, but applies only 
where the boundaries are changed so as to take in 
territory not before included “within the elaim,*° 
and even in the absence of such statutes the certifi- 
cate or statement may be amended so long as inter- 
vening rights have not been instituted.*+ 


(a) In General. 


amended or 


calculated to mislead. Docksteader 
VieClari« esl Bs °G. 937; 24. CankLTOcc 
Notes 43. 

74. lLeveridge  v. 
Mont. 58, 135 P 906. 

[a] Bhus, where the declaratory 
statement filed by the locator of a 
mining claim described the tract as 
northerly and southerly, the mere de- 
parture of the lines as marked from 
the cardinal directions did not affect 
the validity of the location. lLeve- 
ridge v. Hennessy, 48 Mont. 58, 135 
P1906: 

75s 


Hennessy, 48 


See statutory provisions. 

76. U. S.—Tonopah, ete., Min. Co. 
v. ‘Tonopah Min. Go., 125 Med: 389 
[app dism 129 Fed. 1007 mem, 62 CCA 
685 mem]; McEvoy v. Hyman, 25 
Fed. 596. 

Ariz.m—Copper Queen Cons. Min. Co. 
vy. Stratton, 17 Ariz. 127, 149 P 389, 

Cal.—Gobert v. Butterfield, 23 Cal. 
Ais Gue oi Oc 

Colo. —Nylund v. Ward, 67 Colo. 108, 
187 P 514; Gurney v. Brown, 32 Colo. 
472, 77 P 357 faff 201 U. s. 184, 26 
Sct 509, 50 L. ed. 717]; Kirk v. Mel- 
drum, 28 Colo. 453, 65 P 633. 

Ida. Bismarck Mountain Gold Min. 
Co. v. North Sunbeam Gold Co., 14 
Ida. 516, 95 P 14; Morrison v. Reagan, 
8 Ida. 291. 67 P 955: 

Mont.—Butte Cons. Min. Co, 
Barker, 35 Mont. 327, 89 P 302, 90 P 
alWhd¢ [writ of error dism 215 U. 8. 584 
mem, 30 SCt 404 mem, 54 L. ed. 338 
mem]; Wilson v. Freeman, 29 Mont. 
470, 75 P 84, 68 LRA 833. 

Wyo.—Dean v. Omaha-Wyoming 
Oil) Co.) 2 W yioe Tae, di425 128 Possih 
129 P 1028. 

B. C.—Crossley v. Scanlan, 15 B. C. 
223. 
[a] It is the policy of the law 
not “to avoid a location for defects in 
the record, but rather to give the 
locator an opportunity to correct his 
record whenever defectS may be 
found in it.” McEvoy v. Hyman, 25 
Fed. 596, 600 [quot Bismarck Moun- 
tain Gold Min. Co. v. North Sunbeam 
Gold’ Co:, 14 Ida. 5163) 95 P14]. 

{b] Validity of statute.—Such a 
statutory provision is not in conflict 
with any law of the United States, 
but is consistent with, and supple- 
mentary to, the federal statutes. 
Tonopah, ete., Min. Co. v. Tonopah 
Min. Co., 125 Fed. 389 [app dism 129 
Fed. 1007 mem, 62 CCA 685 mem]. 

{c] Defect or errors amendable.— 
(1) Failure to show proper date of 


discovery. Dean v. Omaha-Wyoming 
Oil Con 21) Wyo: 133) 128 Psst, 129 


P 1028. (2) Failure to include cer- 
tain territory. Kirk v. Meldrum, 28 
Colo. 458, 65 P 633: (3) Failure 'to 
refer to natural object or permanent 
monument. McEvoy v. Hyman, 25 
Fed. 596; Nylund v. Ward, 67 Colo. 
108, 187 P 514; Frisholm v. Fitzger- 
ald, 25 Colo. 290, 53 P 1109. 

[d] Placer as well as quartz loca- 
tions come within the provisions of 
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[§§ 221-224 


If the original certificate is valid and clear, defi- 


required.®? 


statement,"® 


[§ 223] 


The proviso as 


or not.®? 


such a statute. Kirk v. Meldrum, 28 
Colo. 453, 65 P 633. 

77. Tonopah, etc., Min. Co. v. Tono- 
pah Min. Co., 125 Fed. 389 [app dism 
129 Fed. 1007 mem, 62 CCA 685 
mem]; Strepey v. Stark, 7 Colo. 614, 
5 P 111s Butte Cons. Min» Co. v., Bar- 
ker, 35 Mont. 327, 95 P 177 [writ of 
error dism 215 U. S. 584 mem, 30 SCt 
404 mem, 54 L. ed. 338 mem]. And 
see cases supra note 76. 

[a] After suit.—The amended or 
additional certificate may be filed 
after suit brought concerning the 
claim with the same effect as if filed 
before. Strepey v. Stark, 7 Colo. 614, 
RPS ith: oButte Conga. Min: .{Contv. 
Barker, 35 Mont. 327,.89 P 302, 95 P 
177 [writ of error dism 215 U. S. 584 
mem, 30 SCt 404 mem, 54 L. ed. 388 
mem]. 

78. U. S.—Tonopah, etc, Min. Co. 
v. “Tonopah” Min. Co., 125. Fed. 389 
[app dism 129 Fed. 1007 mem, 62 CCA 
685 mem]. 

Ariz.—Copper Queen.Cons. Min. Co. 
v.. Stratton, <1 7 Arizs 127,149) P 389. 

Cal.—Thompson v. Spray, 72 Cal. 
528, 714° Ps 1825 Kellytv.. Taylor, 23 
Cal. 11; Gobert v. Butterfield, 23 Cal. 
REIS ASCE PO5L6: 

Colo.—Nylund v. Ward, 67 Colo. 
108, 187 P 514; Washington Gold Min. 
Co. v. O’Laughlin, 46 Colo. 503, 105 
P 1092; Gurney v. Brown, 32 Colo. 
S72 ie Pioveslate 201. Wa iS A848 26 
SCt 509, 50 L. ed. 717]. 

Ida.—Bismarck Mountain Gold Min. 
Co. v. North Sunbeam Gold Co., 14 
Tda 5116; 895s Pris 

Mont:.—Butte. ‘Cons. Min. Co, ov. 
Barker, 35 Mont. 327, 89 P'302,.90 P 
177 [writ of error dism 215 U. S. 584 
mem, 30 SCt 404 mem, 54 L, ed. 338 


mem]. 

Wyo.—Dean v. Omaha-Wyoming 
Oil Co., 21 Wyo. 133, 128 P 881, 129 
P 1023. 

{a] Rights inconsistent with the 


rights of others (1) cannot be added 
by amendment. Bunker Hill, ete., 
Min., etc., Co. v. Empire State-Idaho 
Min., etc., Co., 134 Fed. 268. (2) 
Where a claim was located before the 
ground was open to location, and 
after it became subject to location, 
but before the original locator filed 
an amended location, it was located 
by another, the original locator ac- 
quired no rights either through his 
original location or his amendment, 
Gurney v. Brown, 32 Colo. 472, 77 P 
357. (8) Where the original certifi- 
cate was insufficient because so de- 
fective as to prevent one from identi- 
fying or designating the claim on the 
ground, an amended certificate could 
not include other or different terri- 
tory so as to injure’ intervening 
rights. Washington Gold Min. Co. v. 
O’Laughlin, 46 Colo. 508, 105 P 1092. 

79. Erhardt v. Boaro, 113 U. S. 527, 
5 SCt 560, 28 L. ed. 1113 [rev 8 Fed. 
692, 2 McCrary 141]; Preston v. 
Hunter, 67 Fed. 996, 15 CCA 148; 


nite and certain, no amendment is contemplated or 


Who may amend. The amendment or additional 
certificate or statement may be made or filed by 
the original locator,’* or by his suecessor in inter- 
est,84 or by a junior locator, where the older loca- 
tion has been abandoned.*® 
(b) Sufficiency. The object or purpose 
of making an amended certificate of location or de- 
claratory statement need not be specified therein,*® 
since it is effectual for all the purposes enumerated 
in the statute, whether mentioned in the certificate 
In determining its sufficiency the original 
and amended or additional certificate must be con- 
strued together, and if sufficient when so construed, 
the location record will be valid, although neither 
standing alone would be sufficient.*® 

[§ 224] (c) Operation and Effect. 


An amended 


Lebanon Min. Co. v. Consolidated Re- 
publican Min. Co., 6 Colo. 371; San- 
ders v. Noble, 22 Mont. 110, 55 P 1037; 
Marshall v. Harney Peak Tin Min., 
etc., Co., 1 S..D. 350, 47 NW 290. 

Timo for recording see infra § 229. 

80. McEvoy v. Hyman, 25 Fed. 596; 
Frisholm y. Fitzgerald, 25 Colo. 290, 
53 P 1109; Morrison v. Regan, 8 Ida. 
29159 60H 955: 
Jupiter Min. Co. v. Bodie Cons. 
Min. Co., 11 Fed. 666, 7 Sawy. 96; 
North Noonday Min. Co. v. Orient 
Min. Co., 1 Fed. 522, 6 Sawy. 299; 
Gleeson v, Martin White Min. Co., 13 
Nev. 442; Golden Fleece Gold, ete., 
Min. Co. v. Cable Cons. Gold, ete., 
Min. Co., 12 Nev. 312. 

[a] Changing names of locators.— 
The name of one locator of a claim 
may be erased and another inserted 


in place thereof, as to outsiders. 
Gleeson v. Martin White Min. Co., 13 
Nev. 442. 


82. Porter v. Tonopah North Star 
Tunnel, etc., Co., 1383 Fed. 756 [aff 146 
Fed. 385, 76 CCA 657]; Sullivan v. 
Sharp, 33 Colo. 346, 80 Pp 1054. 


83. See cases supra note 76. 

84 Dean vy. Omaha-Wyoming Oil 
oe 212 W.y.0., 183, 5 123) (P eSs8tn 1 2oee 

oo, 

[a] Rule applied.—Where a com- 


pany acquires all the title of the lo- 
eators of a mining claim, both under 
an original location and under a sub- 
sequent location, it is competent for 
the company to record an additional 
or amended certificate of location and 
claim thereby an original discovery 
on the date of the discovery by the 
original locators. Bergquist v. West 
Virginia-Wyoming wrapper Coys mels 
Wyo. 234, 106 P 673 


85. Johnson v. Young, 18 Colo. 625, 
34 P 173. 
[a] Thus, where an older location 


has been abandoned and a junior one 
overlaps, the junior locator may file 
an amendment as to the overlapping 
ground. Johnson y. Young, 18 Colo. 


625, 34.PA US. 

86. Tonopah, etc., Min. Co. v. 
Tonopah Min. Co., 125 Fed. 389 [app 
dism 129 Fed. 1007, 62 CCA 685]; 


Johnson y. Young, 18 Colo. 625, 34 P 
173. 

S7. Tonopah, etc., Mins. Co: ty. 
Tonopah Min. Co., 125 Fed. 389 [app 
dism 129 Fed. 1007 mem, 62 CCA 685 
mem]. 

Cperation and effect re amendment 
generally see infra § 22 

88. Duncan v. alien 15 Colo. A. 
140, 61 P 244; Giberson V. Tuolumne 
Copper Min. Co., 41 Mont. 396, 109 
P9743 Butte Cons. Min. Co. v. Barker, 
35 Mont. 320, 89.2 802509 0FP 1 77 [writ 
of error dism 215 U. 'S. 584 mem, 30 
SCt 404 mem, 54 L. ed. 338 mem]; 
Dean v. Omaha-Wyoming Oil Co., 21 
Wyo. 133, 147, 128 P 881, 129 P 1023 
[quot Cye]. 

[a] Amendment of name.— Where 
the name given for a mining claim 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


—se i} 


§§ 224-296] 


or additional certificate of location or declaratory 
statement when filed relates back and takes effeet 
the same as an original location, as of the date of 
the original certificate or statement,®® except where 
the original certificate or statement was void,®® or 
where the rights of others have intervened between 
the date of the original and amended location;% 
and it has been held that, where the object of the 
amendment is to eure obvious defects without in- 
' cluding new ground, it relates back, notwithstand- 
ing intervening locations.°? This relation back takes 


effect by virtue of the prior acts of location,®® and . 


does not create any right of possession or location 
in the premises claimed under the first location 
that did not exist prior to the filing of the addi- 
tional statement ;°* and therefore it is not necessary 
that there should be a new discovery,®® or posting 
of notice,°® marking of boundaries,®*? or develop- 
ment work thereon.°® 

As to new names. The fact that the amended 
or additional certificate or statement contains names 
other than those set forth in the original cannot be 
taken advantage of by other parties;°® but, as to the 
persons whose names first appear therein, it may be 
treated as an original notice or certificate! and as a 
supplemental or amended notice or certificate as to 


in the original declaratory statement | L. ed. 338 mem]. 
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those whose names appear on both.’ 

A cotenant who files an amended certificate, and 
thereby acquires additional territory, holds it in 
trust for his cotenants.® 

[§ 225] (6) Verification—(a) Necessity. The 
federal statutes do not require that the notice or 
declaratory statement shall be verified. But under 
the -local statutes® which are held to be constitu- 
tional® it is generally required that the declaratory 
statement or certificate of location must be verified 
by affidavit;’ otherwise it is void,® is not sufficient 
to give constructive notice of the nature of the 
ground contained in a certain location,® and should 
not be recorded.1° The fact that thirty-three per 
cent of the mining locations in one county are not 
verified does not allow the application of the maxim, 
Communis error facit jus.11 

[§ 226] (b) By Whom Made. Under some stat- 
utes! the facts stated in the affidavit must be sworn 
to as being within the personal knowledge of the 
locator.1% But it has been held under other statutes 
that the verification may be made by a locator who 
has never seen the claim, upon the information of 
an agent or joint locator,'* or that an attorney or 
agent, who has located the claim, may verify the 


Burney v. Berry, 5 Mont. 300, 5 P 


was “Annex,’ and in the amended Discovery generally see supra §§ 867, Russell v. Hoyt, 4 Mont. 412, 2 
declaratory statement the name given | 174-184. P 2 
was “Annex-Plumber,”’ and the 96. Butte Cons. Min. Co. v. Barker, fa] The date of the location must 


amended statement referred to the 
“Annex” location, and declared that 
it was intended as an amended state- 
ment of the ‘‘Annex” claim, the 
amended statement was not defective 
by reason of the addition of the word 
“Plumber.” Butte Cons. Min. Co. v. 
Barker, 35 Mont. 327, 89 P 302, 90-P 
7 Ewrit vorierror) dism ) 215) Us, 7S: 
584 mem, 30 SCt 404 mem, 54 L. ed. 
338 mem]. 

89. Tonopah, etc, Min. Co. v. Tono- 
pah Min. Co., 125 Fed. 389 [app dism 
129 Fed. 1007 mem, 62 CCA 685 mem]; 
McEvoy v. Hyman, 25 Fed. 596; Craig 
v. Thompson, 10 Colo. 517, 16 P 24: 
McGinnis v. Egbert, 8 Colo. 41, 5 P 
652; Strepey v. Stark, 7 Colo. 614, 5 
P 111; Moyle v. Bullene, Y, MOOlOsm AN 
308, 44 P 69; Bismarck Mountain Gold 
Min. Co. v. North Sunbeam Gold Co., 


14 Ida. 516, 95 P 14; Morrison Vv. 
Reagan, 8 Ida. 291, 67 P 955; Giber- 
son v. Tuolumne Copper Min. Co., 41 


Mont. 396, 109 F 974; Butte Cons. 
Min. Co. v. Barker, 35 Mont. 327, 89 
P 302, 90 P 177 [writ of error dism 
215 U. S. 684 mem, 30 SCt 404 mem, 
54 L. ed. 3388 mem]. 

90. Sullivan v. Sharp, 33 Colo. 346, 
80 P 1054; Gurney v. Brown, 32 Colo. 
AT 2 iT P 357; Field v. Tanner, 32 
Golo. 278, 75 P 916; Moyle v. Bullene, 
7 Colo. A, 808, 44 P 69; Morrison y. 
Reagan, 8 Ida. 291, 67 P 955. 

91. Reilly v. Berry, 2 eANIZS 272,15 
P 26; Bismarck Mountain Gold Min. 
Co. v. North Sunbeam Gold Co., 14 
Ida. 516, 95 P 14; Morrison v. Reagan, 
8 Ida. 391, 67 P 955. And see cases 
supra note 8Y. 

“92. eae v. Butterfield, 23 Cal. 
Ate P56 Petal 6: 

98. Tonopah, ete, Min. Co. v 
Tunopah Min. Co., 125 Fed. 389 [app 
dism 129 Fed. 1907 mem, 62 CCA 
685 mem]; Butte Cons. Min. COs) Vz 
Barker, 35. Mont. 327, 89 P 302, 90 
P 177 [writ of error dism 215 U. S 
584 mem, 30 SCt 404 mem, 54 L. ed. 
338 mem]. 

94. Milwaukee Gold Extraction Co. 
v. Gordon, 37 Mont. 209, 95 P 995. 

95. Tonopah, etc., Min. Co. v. 
Tonopah Min. Co., 125 Fed. 389 [app 
dism 129 Fed. 1007 mem, 62 CCA 
685 mem]; King Solomon Tunnel, etc., 
Co. Vv. Mary Verna Min. Co., 22 Colo. 
A. 628, 127 P 129; Butte Cons. Min. 
Co. v. Barker, 35 Mont. 327, 89 P 302, 
90 P 177 [writ of error dism 215 
U. S, 584 mem, 30 SCt 404 mem, 54 


35 Mont. 327, 89 P 302, 90 P 177 [writ 
of error dism 215 U.S. 584 mem, 30 
SCt 404 mem, 54 L. ed. 338 mem]. 

Posting notices generally see supra 
§§ 195-208. 

97. Butte Cons. Min. Co. v. Barker, 
35 Mont. 327, 89 P 302, 90 P 177 [writ 
of error dism 215 U. S. 584 mem, 30 
SCt 404 mem, 54 L. ed. 338 mem]; 
Dean v. Omaha-Wyoming Oil Co., 21 
Wyo. 133, 128 P 881, 129 P 1023. 

[a] Restaking of an oil claim or 
giving it a name is not essential to 
the validity of an amendment of the 
certificate made by an assignee of 
the original locators on the discovery 
of minerals. Dean v. Omaha-Wyo- 
ming Oil Co., 21 Wyo. 133, 128 P 881, 
129 P 1023. 


Marking boundaries generally see 
supra §§ 204-215 ' 
98. Tonopah, “ete., Ming iC on ave 


Tonopah Min, Co., 125 Fed. 389 [app 
dism 129 Fed. 1007 mem, 62 CCA 685 
mem]; King Solomon Tunnel, etc., 
Co. v. Mary Verna Min. Co., 22 Colo. 
NM Fey eH Me 

99. Tonopah, .ete., Min. Co. v. 
Tonopah Min. Co., 125 Fed. 389 [app 
dism 129 Fed. 1007 mem, 62 CCA 685 
mem]. 

1. Tonopah, etc., Min. Co. v. Tono- 
pah Min. Co., supra. 


2. Tonopah, etc., Min. Co. v Tono- 


pah Min. Co., su pra. 
3. Hallack v. Trabler, 23 Colo. 14, 
46; 2P 5110: 


Cotenancy in general see Joint Ten- 
ancy 33 C. J. p 900; Tenancy in Com- 
mon [38 Cyc 1]. 

4. Hickey v. Anaconda Copper Min. 
Co., 33 Mont. 46, 81 P 806; Dean v. 
Omaha-Wyoming Oil Co., 21 Wyo. 133, 
128° P8815) 1295 Pa1023° 

5. See statutory provisions. 

6 Van Buren vy. McKinley, 8 Ida. 
93, 66 P 986; Hickey v. Anaconda 
Copper Min. Co., 33 Mont. 46, 81 P 
806. 

Constitutionality of local mining 
laws generally see supra § 124. 

7. Cloninger v. Finlaison, 230 Fed. 
98, 144 CCA 396; Van Buren vy. Mc- 
Kinley, 8 Ida. 93, 66 P 936; Washoe 
Copper Co. v. Junila, 43 Mont. 178, 
115 P 917; Street v. Delta Min. Co., 
42) “Monts 341, 122 P ‘TO: Mickey v. 
Anaconda Copper Min. Co., 33 Mont. 
46, 81 P 806; Power v. Sla,-24 Mont. 
243, 61 P 468; Mattingly v. Lewisohn, 
13 Mont. 508, 35 P 111; Metcalf v. 
Prescott, 10 Mont. 288, 25 P 1037; Mc- 


rv. Junila, 43 Mont. 


be stated under oath in the location 
notice. O’Donnell v. Glenn, 9 Mont. 
452, 23 P 1018, 8 LRA 629. 

{[b] In Nevada, under Comp. L. § 
231, which provides that certificates 
of location and of labor and improve- 
ments necessary to hold claims need 
not be sworn to, but must truly state 
the required facts, the words “neces- 
sary to hold claims” do not refer to 
“certificates of location,’ but only to 
the words “labor and improvements.” 
pee v. Campbell, 29 Nev. 578, 92 P 

[c] In Ontario a licensee need not 
personally do all things necessary un- 
der Min. Act (8 Edw. VII ec. 2), 
Rev.-St. [1914] © 32). §§ 22 (2), 35, in 
order to obtain a mining claim, but 
all of the facts pertaining thereto 
must be sworn to in the affidavit of 
discovery for the purpose of record- 
ing a mining claim. Re McLeod, 29 
Sa L. 398, 5 OntWN 145, 15 DomLR 

8. Cloninger v. Finlaison, 230 Fed. 
98, 144 CCA 396; Washoe Copper Co. 
78 LS eee Ove 
McBurney v. Berry, 5 Mont. 300, 5 P 
Shanes | v. Hoyt, 4 Mont. 412; 2 

9. Washoe Copper Co. v. Junila, 43 
Mont., 178, °115 P 917. 


10. Cloninger v. Finlaison, 230 
Fed. 98, 144 CCA 396. 
11. O’Donnell vy. Gtlenn, 9 Mont. 


452, 23 P 1018, 8 LRA 629. 

Communis error facit jus generally 
Seema?) Card. peat 

12. See statutory provisions. 

13. Re McLeod, 29 Ont. L. 398, 5 
OntWN 145, 15 DomLR 57. 

[a] Rule applied.—A claim made 
by an affidavit of an applicant as to 
facts which he did not at the time 
know to be true is not validated by 
the circumstance that the allegations 
as to which he wrongfully purported 
to have knowledge were in fact true, 
Re McLeod, 29 Ont. L. 28, 15 DomLR 
57 


[b] Only the licensee who was 
actually on the ground staking out 
the claim or personally superintend- 
ing the staking is qualified or able 
properly to make the affidavit re- 
quired to accompany a mining claim 
application. In re McNeil, 17 Ont. L, 
621, 18 OntWR 6. 

14. Mares v. Dillon, 30 Mont. 117, 
1445075 P9635 969% Wenner v. Me- 
Nulty, 7 Mont. 30, 14 P 643, 


810 [40 C.J.] 


statement or certificate in behalf of his principal.’ 

{§ 227] (c) Before Whom Made. The verifica- 
tion must be made before some one authorized to ad- 
minister oaths;!® if taken before an unauthorized 
officer, it is void.17 

[§ 228] (d) Sufficiency. The verification, as to 
its contents, must comply with the requirements of 
the statute;18 it must include the fact of discovery 
and location, as well as the description of the 
claim,!® and must not be a mere conclusion of law.?° 
If, on its face, it appears to have been sworn to a 


year ‘before the location is declared to have been - 


made, in the absence of proof that the affidavit 
was wronely dated it is insutficient.*? If the affi- 
davit is not signed and there is no jurat showing 
it was sworn to, it is insufficient,?? and evidence 
aliunde cannot be introduced to show that it was 
sworn to.22 A defective verification, however, does 
not render the location void,?4 unless the statute 
prescribes a forfeiture in case of a noncompliance 
therewith.?> 

[§ 229] (7) Time of Filing.?® It is usually re- 
quired under the local statutes®? and district rules 
that the certificate or statement must be filed for 
record within a certain number of days after the 


15. Dunlap v. Pattison, 4 Ida. 473, 
2) B504, 95 .AmSR ‘140; 

16. Van Buren v. McKinley, 8 Ida. 
93, 66 P 936, 

Officors authorized to administer 
oaths generally see Oaths and Affirm- 


57 P 869 
fa] 
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36. ed: 583 [Laff 9 Colo: 349, 12 P 
198]; Bramlett v. Flick, 23 Mont. 95, 


Thus one who files his certifi- 
cate for record within the time al- 
lowed by local statute is entitled to 


Be en 


{[8§ 226-230- | 


completion of the other acts of location.?* But the 
locator is entitled to the full time allowed by the 
statute or rule, and if he files within such time, 
another cannot gain precedence over him by initiat- 
ing and completing a location and recording his 
claim.2® And even though he does not file his cer- 
tificate within the prescribed time, unless the statute 
provides that the claim shall be forfeited or the 
record rendered invalid in such a case,®° his loca-_ 
tion is not thereby rendered invalid, if it is filed 
before any adverse rights have acerued,*! or if the 
delay is excusable.*? A failure to file within the 
prescribed time, however, renders the location 1n- 
valid as against a locator who properly locates 
and records his claim in the meantime.** 

Question of fact. Whether a certificate or state- 
ment is filed within time is ordinarily a question 
of fact for the jury.** : 

[§ 230] (8) Recording. It is usually required 
that the record be made in a designated office, such 
as the office of the county clerk or district mining 
recorder, within the district in which the claim is 
located.25 And where the claim is properly pre- 
sented to the proper officer, for recordation, it is his 


caused by a conspiracy. Lockhart v. 
Leeds, 195 °U. S. 427,.25 SCt-76, ,49 
L. ed. 263 [rev 10 N. M. 568, 63 P 48]. 

@3. Perley v. Goar, 22 Ariz. 146, 
195 P 532; Engineer Min. Co. v. 
Fraser, [1923] A. C. 228, [1923] 1 


ations [29 Cyc 1296]. 

Officers authorized to take affidavits 
generally see Affidavits §§ 30-47. 

17. Van Buren v. McKinley, 8 Ida. 


93; 66° P' 936. 
i . Anaconda. Copper 
Min. Co., 33 Mont. 46, 81 P 806. 

[a Verification held insufficient. 
—A mere statement in the verifica- 
tion that the declaratory statement 
is a true copy of the original notice 
posted on the claim is insufficient. 
Hickey v. Anaconda Copper Min. Co., 
33 Mont. 46, 81 P 806. 

19. McCowan v. Maclay, 16 Mont. 
234, 40 P 602. 

20. McCowan v. Maclay, supra. 

fa] Tllustration——The statement 
that the locators have “fully com- 
plied with the requirements of the 
law and local customs regulating 
mining locations” is merely a conclu- 
sion of law and does not verify any 
fact. McCowan v. Maclay, 16 Mont. 
234, 40 P 602. 


21. Berg v. Koegel, 16 Mont. 266, 
40 P 605, 
22. Metcalf v. Prescott, 10 Mont. 


283,025 P 1087. 

23. Metcalf v. Prescott, supra. 

24. Clark-Montana Realty Co. v. 
Butte, etc., Copper Co., 233 Fed. 547. 

25. Clark-Montana Realty Co. vy. 
Butte, etc., Copper Co., supra. 

Forfeitures generally see infra §§ 
3801-304. 

26. Filing and recording written 
instruments in general see Records 
[34 Cyc 587 et seq]. 

27. See statutory provisions. 

28. U. S.—Butte, etc., Copper Co. 
v. Clark-Montana Realty Co., 248 Fed. 
609. 160 CCA 509 [aff 233 Fed. 547], 

Mont.—Thompson vy. Barton Gulch 
Min. Co., 68 Mont. 190, 207 P 108. 

Nev.—Ford v. Campbell, 29 Nev. 
578, 92 P 206. 

Utah.—Copper Globe Min. Co. v. 
Allman, 23 Utah 410, 64 P 1019. 
oe at Cea v. English, 6 B. 

[a] In Alaska the location notice 
must be filed for record within ninety 
days from the discovery of the claim. 
Charlton v. Kelly, 2 Alaska 532; But- 
oe v. Good Enough Min. Co., 1 Alaska 

29. Kendall v. San Juan. Silver 
Min.':Co., 144°U., S. 658, 12 SCt 779, 


priority over one who subsequently 
files, although the latter is based on 
a discovery made four years before, 
but while the land was still included 
in an Indian reservation. Kendall v. 
San Juan Silver Min. Co., 144 U. S. 
6585 12, SCt 779,36 i. ved. 1683" [aff 9 
Colo, 349,12 P1987}. 

30. See statutory provisions. 

31. U. S.—frhardt v. Boaro, 113 
USS 527, -b' SCE COSCON 28 oieed.| 44135 
Last Chance Min. Co. v. Bunker Hill, 
ete., +Min.,)-ete.; ‘Cov, 131 Wed, 579; 66 
CCA: 299; Preston v. Hunter, 67 Fed. 
996, 15 CCA 148; Faxon y. Barnard, 4 
Fed. 702, 2 McCrary 44. 

Ariz.—Perley vy. Goar, 22 Ariz, 146, 
195 P1532. 


Ark.—Buffalo Zine, ete., Co. v. 
Crump, 70 Ark, 525, 69'SW 572, 91 
AmSR 87. 

Cal.—Thompson v. Spray, 72 Cal. 


528, 14 P 182; English v. Johnson, 17 
Cal. 107, 76 AmD 574; Dripps v. Alli- 
eine Mines Co., 45 Cal. A. 95, 187 P 
48. 

Colo.—Omar v. Soper, 11 Colo. 380, 
13.) P4437 7 -AmMSR .2460 (Craien tv; 
Thompson, 10 Colo. 517, 16 P 24; Mc- 
Ginnis v. Egbert, 8 Colo. 41, 5 P 652; 
Strepey v. Stark, 7 Colo. 614, 5 P 111. 

Ida.—Kramer v. Settle, 1 Ida. 485. 

Mont.—Sanders v. Noble, 22 Mont. 
110, 55 P 1037; Metcalf v. Prescott, 
10 Mont. 283, 25 P 10387. 

S. D.—Marshall v. Harney Peak Tin 
Min., etc., Co., 1 S. D. 350, 47 NW 290. 

Wyo.—Slothower v. Hunter, 15 
Wyo. 189, 88 P 386; Columbia Copper 
Min. Co. v. Duchess Min., ete., Co., 13 
Wyo. 244, 79 P 385. 

[a]. Waiver of objection.—Where 
no objection is taken for failure to 
file notice of the location of a lode 
within twenty days after discovery, 
as required by the local law, such 
objection, if otherwise valid, is 
waived. Garfield Min., ete, Co. v. 
Hammer, 6 Mont. 58, 8 P 158 [aff 130 
U.S. 291) DISC 548) 0320 lama S964. 
abet of record see infra §§ 231, 
oc, 

22. Lockhart v. Leeds, 195 U. S. 
427,.25 SCt 76, 49 L. ed. 263 [rev 10 
N/ M. 568, 63 P 48]; Wright v. Cole- 
man, 1 OntWN 1129, 16 OntWR 826. 

[a] Conspiracy as excuse,—Fail- 
ure to file within the statutory time 
may be excused when the delay is 


DomLR 536, [1923] 1 WestWkly 449 
[afte Si Bi (Cy 2245568. Domi Regd; 
Francoeur v. English, 6 B. C. 63. 

&4 Marshall v. Harney Peak Tin 
Min., etc., Co., 1 S, D. 350, 47 NW 290. 

35. U. S.—Butte, etc., Copper Co. 
v. Clark-Montana Realty Co., 248 
Fed. 609, 160 CCA 509 [aff 233 Fed. 


547] (county recorder). 
Alaska.—Charlton vy. Kelly, 2 Alas- 
ka 532. 


Ariz.—Johnson v. McLaughlin, 1 
Ariz. 493, 4 P 130. 

Ida.—Van Buren v. McKinley, 8 
Ida 93s 66 Pe 936: 

Mont.—Thompson vy. Barton Gulch 
Min. Co., 63 Mont. 190, 207 P 108 
(county clerk). 

[a] Tllustration.—A location re- 
corded in the office of the county re- 
corder, in compliance with territorial 
statutes, is sufficient although not 
recorded with the local district re- 
corder as required by local regula- 
tions of the mining district, such 
regulations not providing for a for- 
feiture in case of noncompliance. 
Johnson v. McLaughlin, 1 Ariz. 493, 
4 P 130, 

[b] In Nevada, under Comp. L. §§ 
210, 232, where there is a mining dis- 
trict recorder whose place of business 
is publicly known, it is essential toa 
valid record of a mining claim that 
the certificate of location be recorded 
with the district recorder as well as 
with the county recorder. Ford v. 
Campbell, 29 Nev. 578, 92 P 206. 

{c] In Yukon Territory, where the 
governor-in-council appoints only one 
gold commissioner for the Territory, 
such gold commissioner has all the 
powers and authority of a mining re- 
corder throughout the whole Terri- 
tory under Yukon Placer Min. Act 
(Rev. St: £1906] © 64) 7§$ 3) auib, 
6, as amended by 7 & 8 Edw. VII ec 77 
§ 25, without any direction to that 
effect by the commissioner of the Ter- 
ritory. Murphy v. King, 55 Can. S. C. 
550, 39 DomLR 370 [allowing app 16 
Can, Exch. 81, 27 DomLR 405]. 

{ad] The land cfiice requires that a 
location motice shall be recorded in 
the office of the recorder of deeds if 
the claim is not situated within an 
organized mining district. In re Rose 
No, 1 & Rose No. 2 Lode Claims, 22 
Land Dec. 83. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number,. 


. 
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duty to record it®* in the proper book;* or if he 
does not think it proper to be recorded, he should 
If the locator lodges 
his certificate with the proper officer and such offi- 
cer notifies him that it will be recorded it is suffi- 
cient ;°° it is not the locator’s duty to see that the 
record in the proper book is actually made.*° 
record need not show how the claim is marked on the 
ground,*? and an omission of a portion of the de- 
scription in the record, by the recorder, does not 
avoid the location, if it is properly marked on the 


at least receive and file it.?® 


ground.*? 
Surplusage. 


36. Shepard v. Murphy, 26 Colo. 
350, Te P 588; Tanghe v. Morgan, 11 
Bre 0; 25 CanLTOccNotes 49; 
Munro v. Smith, 8 OntWR 452 [app 
dism 10 OntWR 97]. 

[a] Correcting clerical errors.—A 
recorder may correct a mere clerical 
error made in entering a matter in 
his books. Re Munro, 19 Ont. L. 249, 
14 OntWR 5232. 

37. Fuller v. Harris, 29 Fed. 814. 

[a] In memorandum book.—When 
a mining district is organized prop- 
erly and its rules require a record of 
the claim to be made by the district 
recorder, it is doubtful if an entry by 
such recorder, in a memorandum book 
which he carried around with him, 
would be a_ sufficient record of a 
claim located by himself. Fuller v. 
Harris, 29 Fed. 814. 

38. Re Sinclair, 12 OntWR 138. 

39. Shepard v. Murphy, 26 Colo. 
350, 58 P 588. 

[a] In Ontario an application, un- 
der Min. Act (8 Edw. VII ec 21) 
§ 62, for a mining claim is deemed 
to be recorded in the mining record- 
er’s office as soon as the application 
is received in the recorder’s office 
after all requirements for recording 
have been complied with by the appli- 
cant. Re Campsall, 4 OntWN 130, 23 
OntWR i140, 7 DomLR 18. 

49. Shepard v. Murphy, 26 Colo. 
350, 58 P 588. 

41. See supra § 219. 

42. Myers v. Spooner, 55 Cal. 257; 
Weese v. Barker, 7 Colo. 178. 2 P 919; 
Russell v. Chumasero, 4 Mont. 309, 
LePe 713; 

43. Metcalf v. Prescott, 10 Mont. 
283, 25 P. 1087. 

44, Effect of records generally see 
Records [384 Cye 614]. 

45. See supra § 221. 

46. Meydenbauer v. Stevens, 78 
Fed. 787; Duncan v. Eagle Rock Gold 
Min., etc., Co., 48 Colo. 569, 111 P 
588, 139 AmSR 288; Thompson _v. 
Barton Gulch Min. Co., 63 Mont. 190, 
207 P 108. 

{a] Thus the recitals in the decla- 
ratory statement as recorded in com- 
pliance with the law control as to the 
distance a locator claims on either 
side from the point of discovery of 
a quartz location along the course 
of the vein, in the absence of actual 
knowledge of the position of the 
corners. Thompson v. Barton Gulch 
Min. Co., 63 Mont. 190, 207 P 108. 

[b] Rule applied.—Where the lo- 
cation certificate of a mining claim in 
the vicinity of territory which a 
prospector desires to locate calls for 
a particular monument such as a 
shaft, adit, cut, or a post set in the 
ground, the prospector may look for 
and demand the particular monument 
specified, and his rights are not 


jeopardized by proof of some other 


monument not designated. Duncan v. 
Eagle Rock Gold Min., etc., Co., 48 
Colo. 569, 111 P 588, 189 AmSR 288. 


Where a location notice refers to a 
permanent monument and is recorded in the county 
in which the claim is actually situated, the state- 
ment in the recorded certificate that it is situated 
in another county will be rejected as surplusage.*® 

[§ 231] (9) Effect of Record*¢—(a) In General. 
Except where there is a variation between the record 
and the markings on the ground,*® the description 
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in the record will usually bind the locator as to the 
locus and extent of the claim,‘® and is notice to sub- 
sequent locators of the dimensions of the claim, 
properly marked on the oe 
necessarily disclose title.*® 

[§ 232] (b) As Evidence. 
tificate, or statement when recorded is prima facie 
evidence of all the facts which the statute requires 
it to contain and which are therein sufficiently set 
forth,#® but not of facts stated therein which are 
not required by the statute to be stated ;°° and even 


But it does not 


A location notice, cer- 


though the record is defective in some respects, it 


conradic? 14,58 


47. See supra § 217. 

48. Guerin,v. American Smelting, 
ete., Co., (Ariz.) 236 P 684; Patter- 
son v. Hitchcock, 3 Colo. 533. 

[a] A recorded notice of location 
of a mining claim does not constitute 
prima facie evidence of title, and can 
become such only on proof of per- 
formance by the locators of all the 
acts necessary to a proper mining lo- 
cation. Guerin v. American Smelting, 
ete., Co., (Ariz.) 2386 P 684. 

U. S.—Thomas v. South Butte 
Co.,. 211. Fed. 105; 128 CCA ‘33. 

Ariz.mJantzon v. Arizona Copper 
Co., 3 Ariz. 6; 20 °P 93. 

Colo. —-Londonderry MANES OOF. We 
United Gold Mines Co., 38 Colo. 480, 
88 P 455; Strepey v. Stark, 7 Colo. 
CLS (5 P t10: 

Ida.—Bismarck Mountain Gold Min. 
Co. v. North Sunbeam Gold Co., 14 
Ida.»516,,.95-r 14. 

Mont.—F lick v. Gold Hill, etc., Min. 
Co.. 8 Mont. 298, 20 P 807. 

Nev.—Round Mountain Min. ‘Covey. 
Round Mountain eee Min. Co., 36 
Nev. 548, 138 P 71 

N. M.—Childers v. Lahann, 19 N. M. 
301, 142 P 924. 

Wyo.—Dean v. Omaha-Wyoming Oil 


Co.s-21-W yo, ~ 133) 128) P8381, 5129 —P 
1023; Slothower v. Hunter, 15 Wyo. 
LSOINS See 36. 

[a] Citizenship.—The original of 


an amendment or additional certifi- 
cate duly recorded reciting that the 
locators are citizens is prima facie 
proof of the fact. Dean v. Omaha- 
Wyoming Oil Co., 21 Wyo, 133, 128 
Prssi, 229 P L0235 

5. Flick v. Gold Hill, ete., Min. 
Co., 8 Mont. 298, 20 P 807; Round 
Mountain Min. Co. v. Round Mountain 
Sphinx Min. Co., 36 Nev. 543, 138 P 
71; Childers v. Lahann, 19 N. M. 
301, 142 P 924. 

51. Providence Gold Min. Co. v. 
Burke, 6 Ariz. 323, 57 P 641; Nylund 
VveiwWards. 67" Colo: (108,187 2.6145 
Round Mountain Min. Co. v. Round 
Mountain Sphinx Min. Co., 35 Nev. 
892, 129 P 308, 36 Nev. 5438, 188 P 71 
[reh den 36 Nev. 645, 141 P 849]. See 
Conner v. McPhee, 1 Mont. 73 (hold- 
ing that a record is admissible in evi- 
dence, although it does not specify 
the number of feet of the lode 
claimed, in the absence of a statute 
requiring that to be inserted). 

[a] Bven though the closing loca- 
tion line is indefinitely described, if 
the location is sufficient in other re- 
spects and the proof shows that all 
the monuments are on the ground, 
the record of the location certificate 
is admissible. Providence Gold Min 
Co. “v.* Burke, 6 "Ariz." 323, 57 P 
641. 

[b] Amended certificate. — Al- 
though the original location certifi- 
cate failed to tie the claim to some 
natural object or monument, the 
original together with an amended 
or additional location certificate cor- 


is admissible in evidence if the proof shows that 
the location is sufficient in other respects.°+ 
record is not conclusive, however, of the facts 
stated,®? and evidence is admissible to explain or 
But since a record is not required 
by the federal mining statutes,** proof of a record 
is irrelevant without proof of some local statute or 


The 


recting the omission may be_ad- 
mitted. Courtney v. Ward, 67 Colo. 
105, 187 P 517: Nvlund v. Ward, 67 
Colo. 108, 187 P 514. 

[ec] In determining the priority of 
mining claims, the declarations con- 
tained in the record, by which the 
subsequent patent was obtained, are 
admissible in the absence of proof 
that the record did not state the 
truth. Round Mountain Min. Co. v. 
Round Mountain Sphinx Min. Co., 35 
Nev. 392, 129 P 308, 36 Nev. 543, 138 


F git [reh den 36 Nev. 645, 141 P 
[d] In Alaska a location certifi- 


eate defective in definiteness of de- 
scription is admissible if made prior 
to the act of congress of 1884 (238 
St. at L. 124) which gives to parties 
who have occupied, improved, or ex- 
ercised acts of ownership on mining 
claims the right to perfect their title 
thereto. Bennett v. Harkrader, 158 
U.S. 441, 15 SCt 863, 39 L. ed. 1046. 

52.° Uinta Tunnel Min., etc., Co. v. 
Creede, etc., Min., etc., Co., 119 Fed. 
164, 57 CCA 200 [aff 196: U.2S. 337, 
25 Sct 266, 49 L. ed. 501]; London- 
derry Min. Co. v. United Gold Mines 


Co., 38 Colo. 480, 88 P 455. 
53. U. S.—Campbell v. Rankin, 99 
U.S: 261, 25" Ii. ed. 435. 


Ariz.—Kinney v. Fleming, 6 Ariz. 
re 56 P 723. 
Cal.—Duryea v. Boucher, 67 Cal. 
AT Toe orl 
Colo. —Londonderry Min. Co. v. 
United Gold Mines Co., 38 Colo. 480, 
88 P 455. 
Mont,—Ringling v. Mahurin, 59 


Mont, 38, 197 P 829; Dillon v. Bayliss, 
1° Mont. 171; 27 P! 725; Metcalf v. 
Pesce 10 Mont. 283, 25 P 1037. 

N. M.—Seidler v. Maxfield, 4 N. M. 
374, 20 P 794. 

[al Thus, evidence is admissible 
to show that one could not take the 
description therein and, by referring 
to the permanent monument men- 
tioned, find the premises. ~London- 
derry Min. Co. v. United Gold Mines 
Co., 38 Colo. 480, 88 P 455; Dillon v. 
Bayliss; LI Mont. 171,727, P 725. 

[b] Parol evidence is admissible 
to show that a natural object or 
monument referred to in the location, 
but not designated therein as a 
permanent monument, is in fact 
permanent. Seidler v. Maxfield, 4 N. 
M. 374, 20 P 794; Seidler v. Lafave, 
4 N. M. 369, 20 P 789 [overr Baxter 
Mountain Gold Min. Co. v. Patterson, 
SIN. UMe 079.93). Bi T4157). 

[ec] Act Congr. May 10, 1872 
(17 St. at L. 92) gives no greater 
effect to the record of a mining claim 
than is given to the registration laws 
of the states, and does not exclude 
proof of actual possession and of its 
extent as prima facie evidence of 
title. Campbell v. Rankin, 99 U. §S., 
261, 25 L. ed. 435; Kinney v. Fleming, 
6 Ariz. 263, 56 P 723. 

54. See supra § 216, 
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regulation making a record obligatory or giving it 


some effect.°* 
As proof of location. 


the location and record.°® 
sumptive evidence of discovery as 


necessary acts in making the location,®’ especially 
where under the location the property has been 
developed to a considerable éxtent.°§ 


quired by statute or local rule or 


necessary for one asserting a location to prove 
notice posted on the claim,°® but merely the 
In the absence of evidence to 
contrary it will be presumed that natural objects 
or monuments mentioned in the record are sufficient 
to identify the claim® or that an object or monu- 
ment referred to is a well-known natural object or 


corded notice.®° 


permanent monument.°®? 


_ Proof of certificate or statement. 
or statement may be proved by the record or a 
certified transcript thereof without proof of the pos- 
And where evidence has 


session of the original.®* 


55. Golden Fleece Gold, ete., Min. 
Co, v. Cable Cons. Gold, etce., Min. 
Co., 12. Nev. 312. 

5G. Kramer v. Settle, 1 Ida. 485; 
Childers v. Lahann, 19 N. M. 301, 142 
P 924; Dean v. Omaha-Wyoming Oil 
Co., 21. Wyo. 133, 128, P>'881;, 129° P 
1023. s 

{a] A record made by one of sev- 
eral colocators is prima facie evidence 
that the written consent of the co- 
locator had been presented to the 
recorder and that he had made a 
minute thereof prior to record. 
Kramer v. Settle, 1 Ida. 485. 

[b] A copy of the record of the 
location notice of a mining claim is 
not sufficient proof of the acts of lo- 
cation. Childers v. Lahann, 19 N. M. 
S01 L42eP~924- 

57. Thomas v. South Butte Min. 
Co., 211 Fed. 105, 128 CCA 33; Vogel 
v. Warsing, 146 Fed. 949, 77 CCA 199; 
Cheesman v. Hart, 42 Fed. 98; Chees- 
man vy. Shreeve, 40 Fed. 787 [writ of 
error dism 17 SCt 998 mem, 41 L. ed. 
1177 mem]; Re Young, [1908] Min. 
Comrs. Cas. 162. 

{a] In California the record of a 

notice of location of a lode claim, as 
required by St. (1875-1876) p 853 ¢ 
562, is only effective to prove the 
bare fact of the record of such notice, 
and is not evidence that the notice 
was posted on the claim, that the lo- 
cation was so marked on the ground 
that its boundaries could be readily 
traced, that they included the apex 
of a lode, the existence of any valu- 
able mineral deposit in place, or that 
the necessary assessment work had 
been done, all of which were essential 
to the validity of the location. 
Mutchmor v. McCarty, 149 Cal. 603, 87 
P 85. 
[b] In Nevada the recitals of dis- 
covery in recorded notices of location 
of lode claims are merely ex parte 
self-serving declarations, and not 
evidence of discovery. Cole v. Ralph, 
Doe We S286, 40 St. 321, 64 Ti led: 
567 [rev 249 Fed. 81, 161 CCA 1383]; 
Round Mountain Min. Co. v. Round 
Mountain Sphinx Min. Co., 36 Nev. 
543, 1388 P 71; Fox v. Myers, 29 Nev. 
169;7 86 P 793. 

58. Thomas v. South Butte Min. 
Co., 211 Fed. 105, 128 CCA 33; Chees- 
man v. Hart, 42 Fed. 98. 

59. Willeford .v. Bell, ~5 Cal. 
Unrep. Cas. 679, 49 P 6; Bergquist v. 
West Virginia-Wyoming Copper Co., 
18 Wyo. 234, 106 P 673. 

{a] Where location certificates are 
on record several years prior to the 
attempted location of adverse claims, 
they take the place of the location 
notices, and render proof of the post- 
ing of the notices unnecessary as 
against the adverse claimants. Berg- 


The record is also prima 
facie proof of compliance with the law in making 
Thus it is generally pre- 
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same purpose.°4 


well as of other 


Unless 
custom it is 


re- 
not 
the 
re- 
the 
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been given tending to establish the existence of a 
discovery notice, 
amended location certificates are admissible for the 


the original and 


The affidavit of the locator, attached to his notice, 
stating that the ground was unoccupied mineral 
land at the time of his location, when introduced 
in evidence in an adverse suit, makes a prima facie 
case as to such fact.®° 

[§ 233] 5. Conflicting Locations and Priorities 
Generally®°—a. In General. 
to location or acquisition for mining purposes where 
the rights and claims of others are attached thereto 
under prior appropriation and locations;** 
therefore the cardinal rule in case of a conflict be- 
tween mining locations on the same ground is that, 
other rights being equal, the one who is prior in 


Lands are not subject 


and 


time in making a valid location is prior in right,°* 


The certificate 
locator.®® 


quist v. West Virginia-Wyoming Cop- 
per Co., 18 Wyo. 234, 106 P 673. 

60. Willeford v. Bell, 5 Cal. Unrep. 
Cas. 679, 49 P 6 


61. McCann vy. McMillan, 129 Cal. 
300) (62a olsen LaAdyin Val EUS D year 
Nev. 453, 33 P 801. 


62. Hammer v. Garfield Min., etc., 
Cos, 130 Urs S29) o> SCE 43. 93.25 da 
ed. 964; Butler v. Good Enough Min. 
Co., 1 Alaska 246; Buffalo Zinc, etc., 
Co. v, Crump, 70 Ark. 725, 69 SW 572, 
91 AmSR 87; Londonderry Min. Co. 
v. United Gold Mines Co., 38 Colo. 
480, 88 P 455. 

63. Willeford v. Bell, 5 Cal. Unrep. 
Cas. 679, 49 P 6; Sullivan v. Hense, 2 
Colo. 424. 

64. Coleman v. Davis, 13 Colo. 98, 
ps a) oa WI Uo 

65. Bismarck Mountain Gold Min. 
Co. v. North Sunbeam Gold Co., 14 
jda, 516, 95. P. 14. 

66. Cross references: 

Actions to determine and establish 
adverse rights see infra §§ 3877- 
403. 

Priorities between tunnel claim and 
lode claim see infra §§ 259-263. 

Priorities where: 

The apex of a vein is partly within 

different locations see infra § 252. 

Two veins cross or intersect see 

infra § 257 
Two veins unite on their dip see 
infra § 258. 

Right to exclusive possession to ex- 
plore or complete location see supra 
§§ 164, 174. 

67. See supra § 125. 

63. . S—Swanson vy. Sears, 224 
U.S. 180, 32 SCt 455, 56 L. ed. 721 
[att tale dda 3 21s 05) Sea bo s-Dell 
Monte Min., etc., Co. v. Last Chance 
Winey tC: CO. ai LU gos Ope Set 
895, 48 L. ed. 72; Belk v. Meagher, 
104 U. S. 279, 26 L. ed. 735; Duffield 
v. San Francisco Chemical Co., 198 
Fed. 942 [rev on other grounds 205 
Fed. 480, 123 CCA 548]; Becker v. 
Long, 196 Fed. 721, 117 CCA 296; Hall 
v. McKinnon, 193 Fed. 572, 113 CCA 
440; Bingham Amalgamated Copper 
Co. v. Ute Copper Co., 181 Fed. 748; 
U. S. Mining Co. v. Lawson, 134 Fed. 
KOO Ol 1C CAMS Silie ALE ZOU meer eS 
SCt 15, 52 L. ed. 65]; St. Louis Min., 
etc., Co. v. Montana Min. Co., 104 
Fed. 664, 44 CCA 120, 56 LRA 725 
‘L[writ of error dism 186 U. S. 24, 22 
SCt 744, 46 L. ed. 1039]; Aurora Hill 
Cons. Min. Co. v. Highty-Five Min. 
Co., 34 Fed. 515, 12 Sawy. 355. 

Alaska.—Cook v. Johnson, 3 Alaska 
506; Biglow v. Conradt, 3 Alaska 134; 
Charlton v. Kelly, 2 Alaska. 532: 
Bulette v. Dodge, 2 Alaska 427; Barn- 
ette v. Freeman, 2 Alaska 286. 

Ariz.imHagan v. Dutton, 20 Ariz, 
476, 181 P 578; Kinney v. Fleming, 


and all reasonable intendments are in favor of such 
A subsequent location of ground upon 
which there is a prior valid and subsisting location 
is wholly void for the purpose of founding any right 


6: ATiz; 3263: 556 P9723: 

Cal.—Big Three Min., etc., Co. v. 
Hamilton, (Li taCale i305 7107 Pesot, 
137 AmSR 118; Conway v. Hart, 129 
Cal. 480, 62 P 44; Souter v. Maguire, 


78 Cal. 543, 21 P 183; Garthe v. Hart, 
73. Cal. 541,15 BP 9S 3RStockton ie 
Santa Paula Oil Co., 64 Cal. A. 384, 
224° P 661. 


Colo.—MeMillen v. Ferrum Min. 
eke 32 Colo. 38, 74 P 461, 105 AmSR 

Ida.—F lynn Group Min. Co. v. Mur- 
phy, 18 Ida. 266, 109 P 851, 138 AmSR 
201; Swanson v. Kettler, 17 Ida. 321, 
105 P 1059 [aff 224 U. S. 180, 32 SCt 
455, 56 L. ed. 721]. 

Mont.—Ferris v. McNally, 45 Mont. 
20, 121 P 889; Belk v.. Meagher, 3 
Mont. 65. 

Nev.—Geyman v. Boulware, 47 Nev. 
409, 224 P 409; Round Mountain Min. 
Co. v. Round Mountain Sphinx Min. 
Co.,. 35 Nev. 392, 129 P 308. 36 Nev. 
543, 188 P 71 [reh den 386 Nev. 645, 
141 P 849]; Indiana Nevada Min. Co. 
v. Gold Hills Min., ete., Co., 35 Nev. 
158, 126 P 965. 

Philippine.—Fianza v. 
Philippine 610. : 

Utah.—Lockhart v. Farrell, 31 
Utah e555, 86.PslOr7 Nneve 24:0 >is. 
142, 28 SCt 681, 52 L. ed. 994]; Argen- 
tine Min. Co. v. Benedict, 18 Utah 
1835, 160) BB) 569; 

Wyo.—Bergquist v. West Virginia- 
Wyoming Copper Co., 18 Wyo. 234, 
106 P 673; Phillips v. Brill, 17 Wyo. 
26,908 P 856. 

Can.—St. Laurent v. Mercier, 33 
Can. S. C. 314, 23 CanLTOccNotes 
211; Re Wright, [1909] Min. Comrs. 
Cas, 873. 

B. C.—Docksteader y. Clark, 11 B. 
C. 37, 24 CanLTOccNotes 43; Rammel- 
meyer vy. Curtis, 8 B. C. 383; Gelinas 
V. Clark wSipB. is 42: 

[a] Rectification of grant.—Where 
an application to the chief commis- 
sioner of lands and works for the 
rectification of a crown grant of 
certain mineral claims was opposed 
by parties who had obtained a certifi- 
cate of improvements covering a por- 
tion of the ground included in the 
grant, the applicant was entitled to 
have the grant rectified notwithstand- 
ing such certificate. In re The 
ge Boy Mineral Claim, 7 B. C. 
68. 


Reavis, 7 


Bingham Amalgamated Copper 
Co. v. Ute Copper Co., 181 Fed. 748; 
Ambergris Min. Co. v. Day, 12 Ida. 
108, 85 P 109. 

[a] Evidence tending to establish 
the senior locator’s discovery will 
be viewed in the most favorable light 
that such evidence will justify. Am- 
bergris Min. Co. v. Day, 12 Ida. 108, 
Soe 0,9): 


re a ae re Se eee 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, , 
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or claim to the ground or the minerals therein,’° 
or at least is void to the extent that the boundaries 
of the two locations conflict,’ and is not rendered 
valid by a subsequent abandonment or forfeiture of 
the claim by the senior locator,’? except where the 
senior location was not a complete, valid, and sub- 
sisting location,’? or where the senior locator, by 
his acts, is estopped from elaiming priority.’* 
prior location, however, does not preclude a subse- 
quent locator from including within his location 
portions of the prior claim for the purpose of ac- 
quiring rights not in conflict with such claim.’ 

[§ 234] b. Determination of Priority. In case of 
a dispute the priority of locations is purely a ques- 
tion of fact depending upon which of the parties 
first appropriated the ground under legal and valid 
proceedings ;‘° and is usually determined by the date 


of discovery and appropriation or 


70. U. S.—Becker vy. Long, 196 Fed. 
721, 117 CCA 296; Thallman v. Thom- 
as, 111, Fed. 277, 49 CCA 317. 

Alaska.—Anderson v. Anvil Hy- 
draulic Co., 3 Alaska 496; Biglow v. 
Conradt, 3 Alaska 134. 

Ariz.imHagan vy. Dutton, 20 
476, 181 P 578. 

Mont.—Lehman y. Sutter, 60 Mont. 
97, 198 P 1100; Street v. Delta Min. 
Co., 42 Mont. 371, 112-P 701; Tieee- 
man v. Mrzlak, 40 Mont. 19, 105 i2 
77; Helena Gold, etc., Co. v. Baggaley, 
34 Mont. 464, 87 P 455. 

N. M.—Kershner v. Trinidad Mill, 
etc, .Co. 27 INeM. 326, 201, P 2055. 

Or.—Strickland v. Commercial Min. 
Co., 55 Or. 48, 104 P 965 

Tex. —Copper State Min, Ooo v. 
Kelvin Lumber, ete., Co., (Commn. A.) 
aa SW 938 [rev (Civ. A.) -203 SW 
68]. 

Utah.—Lockhart v. Farrell, 31 Utah 
155, 86 P 1077 [rev on other grounds 
210 -US: 142,28 SCt 681, 52 Ih. ed. 
994]. 

pe emeresuatet v. West Virginia- 


Ariz, 


Wyoming Copper Co., 18 Wyo. 234, 
106, P6738: 

Can.—Hartley v. Matson, 32 Can. 
Ss. EY 644. 


C.—Rammelmeyer v. Curtis, @ 
B. es Sas ALKINS. Vv. COY1o.,0.7C._6. 
Ont.—Re Smith,/9 Ont. Livs77, 14 


OntWR 881. 
{a] MIllustration.— An attempted 
relocation of a mining claim, which 


is void because the claim is then held 
under a valid location by others, who 
have done all assessment work there- 
on, does not entitle the relocators to 
the ore taken by them from the claim, 
although they are in actual posses- 


sion of it. Kelvin Lumber, etc., Co. v. 
Copper State Min. Co., (Tex. Civ. A.) 
232 SW 858. 

{b] Rule applied.—Where a lo- 


eator, claiming under a prior notice 
of location, with the boundaries of 
his claims sufficiently marked, does 
‘the amount of required work on the 
claim, and records a sufficient loca- 
tion certificate, any inchoate rights 
by a rival claimant, under an at- 
tempted subsequent location of the 
same claim, comes to an end. Berg- 
quist v. West Virginia-Wyoming Cop- 
per Co., 18 Wyo. 234, 106 P 673. 

71. Tiggeman v. Mrzlak, 40 Mont. 
19, 105 P 77; Helena Gold, etc., Co. v. 
Baggaley, 34 Mont. 464, 87 P 455; 
Upton v. Santa Rita Min.-Co., 14 N. 
Vi 96.689 P25 oockhart ‘vv. Har- 
rell, 31 Utah 155, 86 P 1077 [rev on 
other grounds 210 U. S. 142, 28 SCt 
681, 52 L. ed. 994]. And see cases 
supra note 70. 


72. U. S.—Bingham Amalgamated 
Copper Co. v. Ute Copper Co., 181 
Fed. 748. 

Alaska.—Montagne y. lLabay, 2 


Alaska 575. 

Mont.—Lehman v. Sutter, 60 Mont. 
97, 198 P 1100; Street v. Delta Min. 
Co.; 42) Mont. 371, 112 P 701. 

WN. M.—Kershner vy. Trinidad Mill, 
etc., Co., 27 N. M. 326, 201 P 1055. 

Utah.—Lockhart vy. Farrell, 31 
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A 


tion.®! 


marking of the 


Utah 155, 86 P 1055 [rev on other 
grounds 210 U. S. 142, 28 SCt 681, 


52 L. ed. 994]. 

Wyo.—Bergquist v. West Virginia- 
Wyoming Copper Co., 18 Wyo. 234, 
106 P 673. 


N. S.—McColl v. Ross, 28 N. S. 1. 

But see St. Laurent v. Mercier, 33 
Can. S. C. -314, 23 CanLTOccNotes 
211; Rammelmeyer v. Curtis, 8 B. C. 
383 (both holding that the abandon- 
ment, lapse, or forfeiture of the sen- 
jor location will render the junior 
location good); Gelinas v. Clark, 8 
B. C. 42 (location made before aban- 
donment validated by certificates of 
work recorded afterward). 

[a] Rule applied.—If such a loca- 
tion is made at a time when a senior 
locator is not in default under state 
or federal laws, it is subordinate to 
a relocation by a stranger made after 
the rights of the first locator have 
lapsed because of such a default. 
Lehman v. Sutter, 60 Mont. 97, 198 
POO! 

Abandonment, forfeiture and relo- 


cation generally see infra §§ 291- 
314. 

73. Helena Gold, etc., Co. v. Bag- 
galey, 34 Mont. 464, 87 P 455; Nash 


v. McNamara, 30 Nev. 114, 93 P 405, 
133 AmSR 694, 16 LRANS 168. 

Courtney v. Ward, 67 Colo. 105, 
187 Psst. 

{a] Facts not showing estoppel.— 
Where a locator of a mining claim 
conflicting with a prior location by 
others stakes out his claim before 
any representation to or concealment 
of the fact from him by one of the 
locators of the prior claim, he cannot 
claim any estoppel through such mis- 
representation or concealment against 
the locators of the prior claim, not 
having relied thereon in staking his 
own claim. Courtney v. Ward, 67 
Color 105,187 P S17. 

75. Del Monte- Min. etc., Co. v. 
Last Chance Min., etc., Co., 171 U.S. 
55, 18 SCt 895, 43 L. ed. 72; Bingham 
Amalgamated Copper Co. v. Ute Cop- 
per Co., 181 Fed. 748; Empire State- 
Idaho Min., etc., Co. v. Bunker Hill, 
ete., Min., ete., Co., 114 Fed. 417, 52 
CCA 219 [aff 106 Fed. 471]; Biglow 
v. Conradt, 3 Alaska 134; Green v. 
GavinyetomCal? A. 330) 10ie e931 
Thompson vy. Barton Gulch Min. Co., 
63 Mont. 190, 207 P 108. 

Relocation of excess of location 
see Supra § 191 

TAP UES S220; Ss oMinin2.9Co; eve 
Lawson, 134 Fed. 769, 67 “CCA 587 
[aff 207 U. S. 1, 28 SCt 15, 59 L. ed. 65]. 

Cal.—Gregory Vv. Pershbaker, vi} 
Cale LOO s T4401. 

Utah.—Hansen v. Fletcher, 10 Utah 
266, 37 P 480. 


Can.—St. Laurent v. Mercier, 33 
Can SCs 

B. C.—Docksteader v. Clarks 11 
Beres eosin 24- CanlmOccNotes: 7435 


Victor v. Butler, 8 B. C. 100; Water- 
Nousewavne littchild  6uyB. C424: 
Atkins v. Coy, 5 B. C. 6. 

Ti. ‘Bucte, ‘etc, Copper Co. Vv. 
Clark-Montana Realty Co., 249 U. S. 


/ 
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boundaries on the ground,” and not by the date of 
entries or patents.7® 
is usually awarded to the senior claim,’® it is not 
always or necessarily so, because acts or c¢ireum- 
stances may have intervened which require that 
this area be awarded to a junior claim.*° 
the mere fact that a locator is in time in initiating 
his rights to the claim does not give him a better 
right thereto, if his location is not a valid one, as 
against one who subsequently makes a valid loca- 
The question of priority usually arises upon 
application for patent of one or the other claims 
and upon adverse suits based on such application, 
in which instance the question of priority is for- 
ever settled by the issuance of a patent.*? 

[§ 235] 6. Effect of Valid Location and Rights 
or Title Acquired**—a. In General. 
visions of an act of congress,®* the ground included 


But while the area in conflict 


Thus 


Under the pro- 


12, 39 SCt 231, 63 L. ed. 447 [aff 248 
Fed. 609, 160 CCA 509 (aff 233 Fed. 
547)]; Crossman v. Pendery, 8 Fed. 
6938, 2 McCrary 139; Toby v. Portlock 
Harbor Copper Min. Co., 6 Alaska 51; 
McMillen v. Ferrum Min. Co., 32 Colo. 
38, 74 P 461, 105 AmSR 64; Re Boyle, 
[1906] Min. Comrs. Cas. 1. See gen- 
erally supra § 174 

[a] hus (1) priority in discov- 
ery gives a better title to mineral in 
place than priority of and continuous 
possession. Crossman v. Pendery, 8 
Fed. 693, 2 McCrary 139. (2) Where 
locators of two overlapping associa- 
tion claims are sinking shafts at the 
same time, the first to discover min- 
eral has priority, although the loca- 
tion was’ staked after the other, if 
made openly and peaceably. Hanson 
v. Craig, 170 Bed: 62, 95 CCA- 338,161 
Fed. 861, 89 CCA 55. 

[b] Priority of discovery followed 
by filing and recording of certificate 
gives priority of right, although no 
notice is posted as required by law. 
McMillen v. Ferrum Min. Co., 32 Colo. 
38, 74 P 461, 105 AmSR 64. 

[ce] Priority of discovery alone 
does not give a prior right. Becker 
v. Long, 196 Fed. 721, 117 CCA 296. ': 

(one nSULces Ole... 5 Copper a COnmiyE 
Clark-Montana Realty Co., 249 U. S. 
12, 39 SCt 231, 63 L. ed. 447 [aff 248 
Fed. 609, 160 CCA 509 (aff 233 Fed. 
547)]; Lawson v. U. S. Mining Co., 
208 We Sielse282S Cth 252) tured oo. 

See supra § 233. 

80. U. S+» Mining Co. v. Lawson, 
134 Fed. 769, 67 CCA 587 [aff 207 ‘Uz; s. 
1, 28 SCt 15, 52 LL: ed. 65]. 

81. U. S:—Lockhart Vv. Tohncon 
181 U. S. 516, 21 SCt 665, 45 L. ed. 
979; Duffield v. San Francisco Chem- 
ical Co., 205 Fed. 480, 123 CCA 548 
[rev 198 Fed. 942]. 

Nev.—Nelson v. Smith, 42 Nev. 302, 
176 P 261; 178 -P 626. 

Utah.— Miehlich v. Tintic Standard 
Min. Co., 60 Utah 569, 211 P 686. 
tie C.—Bleekir v. Chisholm, 8 B. C. 

Onts—Re McLeod, 29 Ont. L. 398, 


5 OntWN 145, 15 DombLR 57; Re 
TEBE O 19. Ont. L. 249, 14 OntWR 


Yukon T.—Baptist v. Erickson, 15 
WestLR 1. 

[a] Illustration.—Where a notice 
of the location of a mining claim 
failed to describe the land claimed 
and no amended notice was posted 
and recorded describing the bound- 
aries until after other parties had 
located a conflicting claim; the lat- 
ter, having met all the requirements 
of the statutes relative to the holding 
of their claim, were properly awarded 
the conflict area. Miehlich v. Tintic 
eae Min. Co., 60 Utah 569, 211 P 

82. See infra § 373. 

83. Rights of mine owners in gen- 
eral see infra § 440 et seq. 

Title by adverse possession see su- 
pra §§ 165, 166. 

84 Act May 1 2 ARTE (iv US. St 
at L. 91 ¢ 152) § 3 
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within the boundaries of a valid location of a min- 
ing claim is, by virtue of such location, withdrawn 
or segregated from the public domain,®® and the 
exclusive right of possession and enjoyment thereof 
becomes vested in the locator,5® and so remains as 
long as he complies with the acts of congress and 
the local statutes and regulations,®” such as by per- 
formance of the required annual assessment work.*® 
Such a location has the effect of a grant from the 
federal government of the right of present and ex- 
elusive possession of the land located,®® and includes 
every appurtenant belonging to the realty.°® So 
long as the locator keeps his rights in force as by 


85. Batterton y. Douglas Min. Co., 

20 Ida. 760, 120 P 827, 38 LRANS 
1121; Cobban v. Meagher, 42 Mont. 
899, 407, 118 P 290 [quot Cyc]; Mc- 
Daniel v. Apacible, 42 Philippine 749. 
And see cases infra note 86. 
. 86. U. S.—Cole v. Ralph, 252.U. S. 
286, 40 SCt 321, 64 L. ed. 567 [rev 
249 Fed. 81, 161 CCA 133]; Stewart 
Min. Co. v. Ontario Min. Co., 237 U.S. 
350,35 SCt 610, 59 L. ed. 989 [aff 23 
Ida. 724, 132 P 787]; Creede, etc., 
Min., ete., Co. v.. Uinta Tunnel Min., 
ete,, Co: 196 U.S: 837,25 SCt 5665549 
L. ed. 501; Clipper Min. Co. v. Eli 
Min.,. ete., Co. 194 U.-S.-220, 24 SCt 
632, 48 L. ed. 944; Jones v. Wild 
Goose Min., etc., Co., 177 Fed. 95, 101 
CCA 349, 29 LRANS 392; Reed v. 
Munn, 148 Fed. 737, 80 CCA 215 [cer- 
tiorari den 207 U. S. 588, 28'SCt 255, 
52 L. ed. 353]; Gillis v. Downey, 85 
Fed. 483, 29 CCA 286; Meydenbauer 
v. Stevens, 78 Fed. 787; Chapman v. 
Toy Long, Bi, Cag.) No; ¢ 2,610; 74 
Sawy. 28, 1 MorrMinR 497. 

Alaska.—Windmuller y. Clarkson, 
2 Alaska 298; Tyee Cons. Min. Co. v. 
Langstedt, 1 Alaska 439; Moore v. 
Steelsmith, 1 Alaska 121. 

Ariz.—Guerin v. American Smelt- 
ing, etc., Co., 236 P 684; Tom Reed 
Gold Mines Co. v. United Eastern 
Min. Co., 24 Ariz. 269, 209 P 283 [cer- 
tiorari den 260 U. S. 744, 48 SCt 165, 
67 L. ed. 492]; Cameron v. Bass, 19 
Ariz. 246, 168 P 645. 

Cal.—Double BHagle Min. Co. v. 
Hubbard, 42 Cal. A. 39, 183 P 282; 
Southern California R. Co. v. O’Don- 
nell, 3 Cal. A. 382, 85 P 932. 

Colo.—McFeters v. Pierson, 15 Colo. 
201, 24 P 1076, 22 AmSR 888. 

Dak.—Suessenbach v. Deadwood 
First Nat. Bank, 5 Dak. 477, 41 NW 
662 [app dism 149 U. S. 787, 13 SCt 
1052, 37 L. ‘ed. 958]. 
anne C.—Lane v. Cameron, 45 App. 


Ida.—Swanson v. Kettler, 17 Ida. 
ects PB 1059) [att 224 U.S: 1807is2 
SCt 455, 56 L. ed. 721]. 

Me.—Arizona Commercial Min. Co. 
v. Iron Cap Copper Co., 119 Me. 213, 
110 A 429. 

Mont.—Cobban v.. Meagher, 42 
Mont. 399, 407, 113 P 290 [quot Cyc]; 
Talbott v. King, 6 Mont. 76. 9 P 434 
[writ of error dism 136 U. S. 637 
mem, 10 SCt 1068 mem, 34 L. ed. 
552 mem]; Silver Bow Min., etc., Co. 
v. Clark, 5 Mont. 378; 5 P’570: 

Nev.—Gleeson v. Martin White Min. 

Co.,; 138 Nev. 442. 
_. N. M.—McKnight v. El Paso Brick 
Cor, 16) No MM fal, 73%, 120" 694; 
AnnCas1912D 1309 [rev on other 
grounds 233 U. S. 250, 34 SCt 498, 58 
L. ed, 948, LRA1915A 1113]. 

Philippine.-—McDaniel v. Apacible, 
42 Philippine 749. : 

_. Lex.—Copper, State, Min.. Co. v. 
Kelvin Lumber, ete., Co., (Commn. 
AL) 227, SW 9388 [rev (Civ. A.) 203 
SW 68]. 

, Utah.—Copper Globe Min. Co. vy. 
Allman, 23 Utah 410, 64 P 1019; Ar- 
gentine Min. Co..v. Benedict, 18 Utah 
183, 55) P 559. 


Wyo.—Sparks y. Mount, 29 Wyo, 1, 


207 P 1099. 
[a] Exclusive enjoyment of all 
the surface within the lines of the 
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locations belongs to the locator, re- 
gardless of the width or extent of the 
vein or lode. Mt. Diablo Mill, etc., 
Co. v. Callison, 17 F. Cas. No. 9,886, 
5. Sawy. 439, 9 MorrMinR 616 [aff 
6 Pet, 250-8) Lated. 387i. 

[b] Compared with agricultural 
entry.—(1) The effect of a valid lo- 
cation of a mining claim is not per- 
ceptibly different from the right ac- 
quired by entry of agricultural land. 
Tyee Cons. Min. Co. v. Langstedt, 136 
Fed. 124, 69 CCA 548 [rev 121 Fed. 
109. 253: CCA 129) (2)> Rights \ad- 
quired by agricultural entry gener- 
ally see Public Lands [32 Cyc 817]. 

Possession generally see supra §§ 
162-166. 

87. U. S.—Cole v. Ralph, 252 U.S. 
286, 40 SCt 321, 64-L. ed. 567 [rev 
249 Fed, 81,161 CCA 133]; Clipper 
Min. Conv. Ei Mins -etc, Co.;7 194 
U. S. 220, 24 SCt 632, 48 L. ed. 944; 
St. Louis Min., etce., Co. v. Montana 
Min. Co., 171 U. S. 650, 19 SCt 61, 43 
L. ed, 320; U. S. v Rizzinelli, 182 Fed. 
675; Reed v. Munn, 148 Fed. 737, 80 
CCA” 2115. [certiorari den, 207° U.S. 
SSS eS aE OlE wos a2) lus eds LODO 
o’Connell v. Pinnacle Gold Mines Co., 
131 Fed. 106 [aff 140 Fed. 854, 72 
CCA 645, 4 LRANS 919]; Teller v. 
U._S., 113 Fed. 278, 51 CCA 230; Chap- 
man v. Toy Long, 5 F. Cas. No. 2,610, 
4 Sawy. 28, 1 MorrMinR 497. 

Cal.—Double FEagle Min. Co. v. 
Hubbard, 42 Cal. A. 39, 183 P 282; 
Holdt v. Hazard, 10 Cal. A. 440, 102 
P 540. 

Colo.—McFeters v. Pierson, 15 
Colo. 201, 24 P 1076, 22 AmSR 388. 

D. C.—Lane vy. Cameron, 45 App. 


404. 
Ida.—Swanson v. Kettler, 17 Ida. 
321, 105 P 1059 [afi 224 U.S. 180, 32 


SCt 455, 56 L, ed. 721]. 

Mont.—Cobban  v. 
Mont. 399, 113 P 290. 

Nev.—Sisson v. Sommers, 24 Nev. 
379, 56 P 829, 77 AmSR 815, 

N. M.—McKnight v. El Paso Brick 
Coy clog IN. M.. 70aL, swe aled: ©.) 694. 
AnnCas1912D 1309 [rev on other 
grounds 233 U. S. 250, 34 SCt 498, 58 
L. ed. 948, LRAI915A 1113). 

[a] In Oregon a person locating 
mining claims under Lord L. §§ 3901- 
3906 acquires only a temporary pos- 
sessory right, subject to divestment 
by failure to purchase or lease lands 
under regulations of the state land 
board. Grand Prize Hydraulic Mines 
Ve Boswell, 83 Oriel, 151 (Pe 868.9162 
P 1063. 

Abandonment or forfeiture of 
rights see infra §§ 291-304. 

88. See infra §§ 264-290. 

89. U. S.—Manuel v. Wulff, 152 U. 
S: 505, 14, SCt 651.5738 sli. sed. .b82. 
Sullivan v. Iron Silver Min. Co., 1438 
U. S. 431,12 SCt 555, 86 L. ed. 214; 
Noyes v. Mantle, 127 U. S. 348, 8. SCt 
1132, 32 L. éd. 168; Gwillim v. Don- 
mellan, +115 7. (Si) £5 nso eSCtmll0 29 
L. ed. 348; Belk v. Meagher, 104 U.S. 
279, 26 L. ed. 735; Forbes v. Gracey, 
94 U. S. 762, 24 L. ed. 313; Chapman 
v. Toy Long, 5.F. Cas. No. 2,610, 4 
Sawy. 28, 1 MorrMinR 497; Branagan 
v. Dulaney, 2 Land Dec. 744. 

Ark.—Worthen v. Sidway, 72 Ark. 
Pa URSIN Ut ies 

Cal.—Van Ness v. Rooney, 160 Cal. 


Meagher, 42 


[§ 235 


performing work or making improvements. in obedi- 
ence to law,®! or by not abandoning or forfeiting 
the claim,®? such rights cannot be defeated by the 
torts or trespasses of others,®® and the ground 
within his claim cannot be taken or acquired by any 
subsequent locator.°* 

Even prior to the completion of the location a 
locator has a right of possession against intruders,°° 
and he may defend this possession in the courts,°° 
and may sell or dispose of such righ 

Patent not necessary. The locator’s rights under 
a valid location exist, although the locator does not 
apply for or obtain a patent,®* and even though 


t.97 


131, 116 P 392. : WO 

Mont.—State v. Second Judicial 
Dist. Ct., 24 Mont. 330, 61 P 882; 
Renshaw v. Switzer, 6 Mont. 464, 13 
P 127; Talbott v. King, 6 Mont. 76, 
9 P 434 [writ of error dism 136 U. S. 
637 mem, 10 SCt 1068 mem, 34 L. ed. 
552 mem]; Garfield Min., etce., Co. v. 
Hammer, 6 Mont. 53, 8 P 153 [aff 130 
U.S... 29 9 SCt"b48) 32 Trted 364i. 
Hopkins v. Noyes, 4 Mont. 550, 2 P 
280 


Nev.—Geyman y. Boulware, 47 Nev- 
409, 224 P 409. 

N. M.—Wills v. Blain, 4 N. M. 378, 
AVN CAS , 

Philippine.—McDaniel v. Apacible, 
42 Philippine 749. 

Tex.—Copper State Min. Co. v. 
Kelvin Lumber, etc., Co., (Commn. A.) 
ace SW 938 [rev (Civ. A.) 203 SW 
68]. 

90. McKenzie v. Moore, 20 Ariz. 1, 
176 P 568; Dripps v. Allison’s Mines 
Co}, 45 Cal.A. 95, 187 P4438: 

{a] Illustration.—A locator’s un- 
questionable right to possession of 
the area within the boundary of the 
claim carries the right to possession 
of the timber, soil, country rock, per- 
colating waters, and natural springs, 
except certain mineral springs. c- 
Lane v. Moore, 20 Ariz. 1, 146>P 
568. 

{b] Water rights.—(1) A locator’s 
right to use water reasonably neces- 
sary for beneficial use on his claim 
is superior to any rights in others to 
use the water on their subsequently 
located claims on the public domain 
lying further-up the gulch. Dripps 
v. Allison’s Mines Co., 45 Cal. A. 95, 
187 P 448. (2) Water rights gener- 
ally see Waters [40 Cyc 542]. 

Right to cut timber on mineral 
lands see Public Lands [32 Cyc 784]. 

91. See infra §§ 264-290. 

92. See infra §§ 291-304. 

93. Del Monte Min., etc., Co.. v. 
Last Chance Min., etc., Co.,, 171 U. S. 
55, 18 SCt 895, 43 L. ed. 72; Gobert v. 
Butterfield, 23 Cal. A. 1, 136, P 516. 

94. U.S.—Cole v. Ralph, 252 U. S. 
286, 40 SCt 321, 64 L. ed. 567 [rev 249 
Hed. 81 (15t ICCA] Tsai. 

Alaska.—Chilberg v. 
Milk Co., 3 Alaska 235; 
Dufresne, 1 Alaska 486. 

Colo.—Hoban v. Boyer, 37 Colo. 185, 
85. P 837. 

Tex.—Copper State Min. Co. v. 
Kelvin Lumber, ete., Co., (Commn. 
A.) 227 SW 988 [rev (Civ. A.) 203 
SW 68]. q 

Wyo.—Sparks v. Mount, 29 Wyo. 1, 
20 B09) 


Consumers’ 
Russell v. 


Can,—St. Laurent v. Mercier, 33 
se S. C. 314, 23 CanLTOccNotes 


Appropriated land as not subject 
to location generally see supra § 125. 

95. See supra §§ 163, 164. 

ite Richardson v. McNulty, 24 Cal. 


97. Miller v. Chrisman, 140 Cal. 


440, 73 P 1083, 74 P 444, 98 AmSR . 


63 [aff 197 U. S. 313, 25 SCt 468, 49 
L, ed. 770]; Bay v. Oklahoma South- 
ern (Gas, ete., Min. Co., 138 Okl. 425, 
Toe k” 936; 

98. U. S.—Black v. Elkiiorn Min. 
Got ies U. S. 445, 16 SCt 1101, 41 L. 
ed. : 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


gis 
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he ee a patent it adds but little to his security. 

[§ 236] b. Property in Claim.1 A mining location, 
perfected under the law, is ‘‘property’’ in the high- 
est sense of that term, which may be bought and 
sold, or otherwise disposed. of,2 and which passes 
by descent,! is subject to taxation, and to sale 
on execution,® and may be mortgaged.® 
property,’ and as such is subject to a judgment 
lien;* but no dower right attaches thereto.® 


Cal,—Double Eagle Min. Co. v. 
Hubbard, 42 Cal. A. 39, 183 P 282. 

Colo.— Miller v. Hamley, 31 Colo. 
495, 74 P 980; Beals v. Cone, 27 Colo. 
473, 62 P 948, 83 AmSR 92 [aff 188 
U.S. 184, 28 SCt 275, 47 L. ed. 435]. 

Ida.—Poncia v. Eagle, 28 Ida. 60, 
152 P 208. 

Or.—Gold Hill Quartz Min. Co. v. 
Ish, 5 Or. 104. 

Roenle generally see infra §§ 324- 


99. McDaniel v. Apacible, 42 Phil- 
ippine 749. 

1. Property generally see Property 
[32 Cyc 639]. 

2 U. S.—Cole v. Ralph, 252 U. S. 
286, 40 SCt 321, 64 L. ed. 567 [rev 249 
Fed. 81, 161 CCA 133]; Union Oil Co. 
v. Smith, 249 U. S. 387, 39 SCt 308, 
63 L..ed. 635 faff 166 Cal.:217;.135 P 
966]; Bradford v. Morrison, 212 U. S. 
389, 29 SCt 349, 53 L. ed. 564; Elder v. 
Horseshoe Min., Ete: 7) Co:. 194 U.S. 
248, 24 SCt 643, "48 L. ed. 960; Manuel 
Vv. Wulft, 152 U. S. 505, 14 SCt 651, 38 
L. ed. 532; Sullivan v. Iron Silver 
Min. Co., 143 U. S. 431, 12 SCt 555, 36 
L. ed. 214; Noyes v. Mantle, 127 U.S. 
848, 8 SCt 1132, 32 L. ed. 168; Gwillim 
v. Donnellan, 115 U. S..45, 5 SCt 1110, 
29 L. ed. 348; Belk v. Meagher,, 104 
U.S. 279, 26 L. ed. 735; Forbes v. 
Gracey, 94 U. S. 762, 24 L. ed. ee 
Trinity Gold Dredging, ete... Co 
Beaudry, 223 Fed. 739, 139 CCA “965 
[certiorari den 239 U. 8. 638 mem, 36 
SCt 160 mem, 60 L. ed. 481 mem]; 
Rooney v. Barnette, 200 Fed, 700, 119 
CCA 116; Haskell v. Cowham, i187 
Fed. 403, 109 CCA 235; Reed v. Munn, 
148 Bed. 737, 80 CCA 215 [certiorari 
den 207 U, S. 588, 28, SCt 255; 52.1. 
ed. 353]; O’Connell v. Pinnacle Gold 
Mines Co., 131 Fed. 106 [aff 140 Fed. 
854, 72 CCA 645, 4 LRANS 91914, 
Meydenbauer v, Stevens, 78 Fed. 


787; Oscamp v. Crystal River Min. 
Co., 58 Fed..293,.7:CCA 233; Black 
v. Elkhorn Min. Co, 49 Fed. 549; 


Aspen Min., ete, Co. v. Rucker, 28 
Fed. 220; Little Pittsburgh Cons, Min. 
Co: ave) Amie, Min. Coz aivRedich7 35 
McCrary 298; Harris v. Equator Min., 
etc., Co., 8 Fed. 863, 3. McCrary 14; 
North American Transportation, etc., 
Cou Vi Us Sib 3a Oty Cly 424; 

Alaska.—Elliott v. Elliott, 3 Alaska 
352; Overgaard v. Westerberg, 
Alaska 168; McQuillan v. Tanana 
Electric Co., 3 Alaska 110; Windmul- 
ler v. Clarkson, 2 Alaska 298. 


Ariz.—Earhart v. Powers, 17 Ariz. 
55, 148 P 286. 
Ark.—Worthen vy. Sidway, 72 Ark. 


2055.79. .S Wi UTC: 

Cal.—Van Ness v. Rooney, 160 Cal. 
131, 116 P 892; Gaylord v. Place, 98 
Cal. 472, 33 P 484; Spencer v. Winsel- 
man, 43° Cal. 479; Hess v. Winder, 30 
Cal. 349; Hughes v. Devlin, 23 Cal. 
501; Attwood Meo Ericot; 17 Cal. 37, 76 
AmD 567; Merritt v. Judd, i4sCalnb9e 
Watts v. ‘White, 13 (Cal. 321; McKeon 
v. Bisbee, 9 Cal. 127, 70 AmD 642. 

Colo.—McF eters v. Pierson, 15 Colo. 
201, 24 P 1076, 22 AmSR 388; Keeler 
v. Trueman, 15, Colo. 143; 25 P. 311; 
Roseville Alta Min. Co. v. lowa Gulch 
Min. GCo.915) Colo. 29, 24) P. 920,) 22 
AmSR 373; Atkinson v. Tabor, 7 Colo. 
195, 3 P 64; Armstrong v. Lower, 6 
Colo. 393. 

Dak.—Suessenbach v. Deadwood 
First Nat. Bank, 5 Dak. 477, 41 NW 
662. 

D. C.—Lane vy. Cameron, 45 App. 
404. 

Ida.—Swanson vy. Kettler, 17 Ida. 
321, 105 P1059 [aff 224 U. S; 180, 32 
sct 455, 56 L. ed. 721]; Idaho Gold- 
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Mins. Co.) vis Umion: 
5 Ida. 107, 47 B95. 

Mont.—Forrester v. Boston, etc., 
Cons.-Copper, etc., Min. Co., 21 Mont. 
544, 55 P 229, 353; Montana Min. Co. 
v. St. Louis Min., etc., Co., 20 Mont. 
394) otePes2aufair 17. S.. 650; 29 


Whey | ekeys) Mere 


SOtr OL, 4S treads 73201745 Belk vy. 
Meagher, 3 Mont. 65 [aff 104 U. S. 
279, 26)) Eve rede 735 ]5.) Barkley vv. 


Tieleke, 2 Mont, 59. 
Nev.—Arnold v. 
Chance Min. Co., 


Goldfield Third 
32 Nev, 447, 109 P 


718; Dall v. Confidence Silver-Min. 
Co., 3, Nev. 531, 93 AmD 419; Hale, 
ete., Gold, \etce., Min. Co. v. Storey 


County, 1 Nev. 104. 

N. M.—Zeckendorf v. Hutchison, 1 
N. M. 476. 

Or.—Bishop v. Baisley, 28 Or. 119, 
41 P 936. 

Pa.—Webber v. Vogel, 189 Pa. 156, 
42 A 4, 

Philippine.—McDaniel y. Apacible, 
42 Philippine 749. 

S. D.—McCarthy v. Speed, 11 S. D. 
362, 77 NW 590, 50 LRA:184; Gorman 


Min. Co. v. Alexander, 2S.1D.) 5 do75151 
NW 346. 

Tex.—Copper State Min. Co. v. 
Kelvin Lumber, ete., Co., (Commn. 


ea 227 SW 938 [rev (Civ. A.) 203 SW 

Utah.—Wasatch Min. Co. y. Cres- 
cent Min. Co., 7 Utah 8, 24 P 586 
faff 151; U.S: 317%, 14 SCti548,.387 L. 
Sok awa 

{a] In British Columbia (1) a 
mineral claim is considered ‘an in- 
terest in land.” Barinds v. Green, 16 
B. C. 433, 16 WestLR 422; Pope v. 
Cole, 6 B. C. 205 [app dism 29 Can. 
SC; 29192 -1(02). But. holders*of: niin= 
eral claims are not entitled to deal 
with any portion of the surface, ex- 
cept in accordance with the mining 
laws, and are not entitled to sell or 
dispose of the same. Nelson, etc., R. 
Coun. Jerry, 5 B. C: 396. 

[b] A purchaser of such posses- 
sory right or title may hold it 
against an unrecorded equitable claim 
or interest without notice. Reed v. 
Munn, 148 Fed. 737, 80 CCA 215 [cer- 
tiorari den 207 U. S. 588, 28 SCt 255, 
52 L. ed. 353]. 


8. See Descent and Distribution 
§ 13. 
4 See Taxation [37 Cyc 775]. 


5. Hamilton v. Southern Nevada 
Gold, etc., Min. Co., 33 Fed. 562, 13 
Sawy. 113; Harris v. Equator Min., 
etc., Co., 8 Fed. 863, 83 McCrary 14; 
Hughes v. Devlin, 23 Cal. 501; State 
v. Moore, 12 Cal. 56; McKeon v. Bis- 
bee, 9 Cal. 137, 70 AmD 642; Harvey 
Van Norman Co. v. McNaught, 32 
Can. S. C. 690 [dism app 9 B. C. 131]. 

[a] In Ontario, while the issue of 
a cértificate of record to a claimant 
in an unpatented mining claim is de- 
clared by Min. Act (8 Edw. VII 
er 21. Rev. | St... [19141 e432) § 
create a tenancy at will as between 
the claimant and the crown, such 
reference must be taken in conjunc- 
tion with the other provisions of the 
act in determining what is exigible 
under execution at the instance of a 
judgment creditor of the claimant, 
and the effect is that, notwithstand- 
ing such declaration, substantial 
rights are vested in the claimant 
which come within the word “lands” 
as used in the Execution Act. Clark- 
son v. Wishart, [1913] A. C. 828,-24 
OntWR 937, 13 DomLR 730. 

Interests in public lands as subject 
ean generally see Executions 

0 


6. See Mortgages [27 Cyc 1038]. 
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[§ 237] c. Nature of Locator’s Title or Interest. 
A locator of a mining claim on the public domain 
may acquire one of three possible estates in the 
land, namely: By locating the claim in compliance 
with the statutes, rules, and regulations, he may 
acquire a possessory right, both the equitable and 
legal title remaining in “the government ;!° or, after 
making such location, he may comply with further 
requirements essential to the procurement of a 


7. U. S.—Bradford v. Morrison, 
222 Ue S7-389) 29° SCt 349," 53 Ibe ede 
564; Manuel v. Wulff, 152 U. S. 505, 
14 SCt 651, 38 L. ed. 582; Forbes Vv. 
Gracey, 94 U. S. 762, 24 L. ed. 313; 
Aspen Min., etc., Co. v. Rucker, 28 
Fed. 220; Harris v. Equator Min., 
Sia Co., 8 Fed 863, 3 MeCrary 

Alaska.—McQuillan Vv. Tanana 
Hlectric Co., 3 Alaska 110; Cascaden 
v. Dunbar, 2 Alaska 408. 

Cal.—Melton v. Lambard, 51 Cal. 


258; Spencer v. Winselman, 42, Cal. 
479; Hughes v. Devlin, 23 Cal. 501; 
Merritt v. Judd, 14 Cal. 59; McKeon 


v. Bisbee, 9 Cal. 137, 70 AmD 642: 
Jones v. Peck, 63 


Cal. A. 397, 218 P 
1030. 


Colo.—McFeters v. Pierson, 15 
Colo. 201, 24 P 1076, 22 AmSR 388; 
Keeler v. Trueman, 15 Colo.’ 143, 25 
P 311; Roseville Alta Min. Co. v. 
Iowa Gulch Min. Co., 15 Colo. 29, 24 
P 920, 22 AmSR 373. 

Dak.—Suessenbach vy. Deadwood 
epee Nat. Bank, 5 Dak. 477, 41 NW 


ida.—Atkins v. Hendree, 1 Ida. 95. 
. Mont.—Cobban_ v. Meagher, 42 
Mont. 399, 113'P 290, 292 [quot Cyc]; 
Butte Hardware Co. v. Frank 28 
Mont. 344, 65 P 1; State v. Second 
Judicial Dist. Ct., 24 Mont. 330, 61 P 
882; Hopkins v. Noyes, 4 Mont. 550, 
aa 280; Robertson v. Smith, 1 Mont, 

Nev.—Arnold v. Goldfield Third 
Chance Min. Co., 32 Nev. 447, 109 P 
718; Dall v. Confidence Silver .Min. 
Co., 3 Nev. 531, 93 AmD 419; Hale, 
ete., Gold, ete., Min. Co. v. Storey 
County, 1 Nev. "104. 

N.. M.—Zeckendorf v. Hutchison, 1 
N. M. 476. 

Utah.—Lavagnino v. Uhlig, 26 Utah 
1, 71 P1046, 99 AmSR 808 [aff 198 
U. S. 443, 25 SCt 716, 49 L. ed. 1119];5 
Wasatch Min. Co. v. Crescent Min. 
Co., 7 Utah 8, 24 P 586. 

B. C.—Chasey v. May, etc., Min. 
Co., 29 B. Ce 83; Stussi. v.. Brown, 5 
Bi C380) : 

[a] In Arizona (1) the distinction 
has been made that a mining claim 
for which a patent has been issued 
or for which the occupant:has paid 


the purchase money, although a 
patent has not been issued, is sub- 
ject to taxation as real’ estate, 


but if the locator has entered upon 
the land and ‘made improvements, 
his claim is subject to taxation as 
personal property. Waller v. Hughes, 
2 Arizey ATA dP: a2 2: (2) Mining 
claims as Subject to taxation gen- 
erally see Taxation [37 Cyc 775]. 

' Mining claims as real property 
within statute of frauds see Frauds, 
Statute of § 153. 

Real property generally see Prop- 
erty [32 Cyc 662]. 

8. See Judgments § 898 note 13 
[a] (1). 

9. Black v. Elkhorn Min. Co., 163 
U. S. 445, 16 SCt 1101, 41 L. ed. 221 
[aff 52 Fed. 859, 3 CCA“°%312 (disappr 
49 Fed. 549)]; Bechtol v. Bechtol, 2 
Alaska 397. 

Mines as subject to dower gener- 
ally see Dower 8 39. 

10. Creede, etc., Min., ete., Co. vi 
Uinta Tunnel Min., etc., Co., 196 U. S. 
337, 25 SCt 266, 49 L. ‘ed.-501; Belk 
v. Meagher, 104 U. S. 279, 26 L. ed. 


735; Hodgson v. Midwest Oil Co., 297 
Fed. 273; U. S. v. Rizzinelli, 182 Fed. 
675; Black v. Hlkhorn Min. Co., 49 


Fed. 549; Windmuller v. Clarkson, 2 
Alaska 298; Burke v. McDonald, 2 
Ida. (Hasb.) 339) ‘13! P*Sbr. -"- 


? 
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patent and acquire the equitable title, the legal title 
still remaining in the United States in. trust zor 
him,!! the interest of the locator being treated as 

vested estate;!? or, he may proceed. to obtain a 
patent, thus divesting the government of all interest 


both legal and equitable.'* 


[§ 238] d. Right to Vein or Lode in General.* 
The location as made on the surface by the locator 


determines the extent of rights‘below the surface,’ 
16 


except as to extralateral rights; 


perfected as required by law gives to the locator 
the exclusive right of possession and enjoyment of 
all the veins of every kind, not only the one located, 
but all others, including spurs, offshoots, and cross 
veins, throughout their entire depth, the tops or 


Ll. Creede, etc., Min., ete.; Co. v. 
Uinta Tunnel Min., etc., Co., 196 U.S. 
337, 25 SCt 266, 49 L. ed. 501; Dahl v. 
Raunheim, 132 U. S. 260, 10 SCt 74, 33 
L. ed. 324; Parley’s Park Silver Min. 
Cone Kerri 300 S) 25619. SCt isle 
32 Led. 906;:U.. S. v.. Rizzinelli,, 182 
Fed. 675; Windmuller v. Clarkson, 2 
Alaska 298; Producers’ Oil Co. 
Hanszen, 132 La. 691, 61 S 754. 
generally infra § 361. 

12. Watterson v. Cruse, 179 Cal. 
SO, Ore 80. 

[a] “While the paramount fee re- 


Vv. | 
See | 
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apices of which lie within the surface boundaries 
extended downward vertically,” subject to some 
limitations by reason of the extralateral rights of 
adjoining locators.’® 
minerals beneath the surface of his claim by virtue 


A locator is entitled to the 


of his common-law rights.1® 


Presumptions. 


and a location 


his ground, 
rights.” 


Min. Co., 8 F. Cas. No. 4,548, 4 Sawy. 
302, 9 MorrMinR 578 [aff 103 U. S. 
839, 26 L. ed. 557]. 
Ariz.—Arizona Commercial Min. 
Co. v. Iron Cap Copper Co., 232 P 545;, 
Tom Reed Gold Mines Co. v. United 
Hastern Min. Co., 24 Ariz. 269, 209 
P 283 [certiorari den 260 U. S: 744, 
43 SCt 165, 67 L. ed. 492]; Watervale 
Min. Co. v. Leach, 4 Ariz. 34, 33 P 


| 418. 


mains in the government until it has! 


issued its patent, yet as to everyone 
else ‘the estate acquired by a per- 
fected mining location possesses all 
the attributes of a title in fee, and 
so long as the requirements of the 
law with reference to continued de- 
velopment are satisfied, the character 
of the tenure remains that of a fee.’” 
Watterson vy. Cruse, 179 Cal. 379, 382, 
176 P 870. 

13. Hodgson v. Midwest Oil Co., 
297 Bed, 273; U. S. v. Rizzinelli, 182 
Fed. 675. 

Construction and operation of 
oeeene generally see infra §§ 369- 

ef 


14. Cross references: 
“Apex” defined see supra §§ 14-16 
Extralateral rights see infra §§ 239- 


256. 

“Lode” or “vein” defined see supra 
§§ 43-51. 
15. Del Monte Min., etc., Co. v. 


Last Chance Min., etc., Co., 17 UERSY 
55, 18 SCt 895, 43 fumed: 72; Anaconda 
Copper Min. Co. v. Pilot Butte Min. 
Co., 52 Mont. 165, 156 P 409. 

: [a] A locator can have but the 
same number of feet along the vein 
beneath the surface as he has at the 
apex. Anaconda Copper Min. Co. v. 
Pilot Butte Min. Co., 52 Mont. 165, 156 


P7409; 

16. See infra §§ 239-256. 

17. U. S.—Creede, etc., Min., etc., 
Co. v. Uinta Tunnel Min., etc., Co., 
196 U. S. 3387,.25 SCt 266, 49 L. ed. 
501; King v. Amy, etc., Cons. Min. 
Conelo2 U.S) 222, 14 SCt 510,138 
ed. "419; Benson Min., etc., Co. v.. Alta 
Min., etc., Co., 145 Wane: 428, 12 SCt 
877, 36. 0nd. 762; Iron Silver Min. 
CoiLv.sElgin Min.; ete: Co., 118) 1W...S: 
196, 6 SCt 1177, 30 L. ed. 98; Gwillim 
v. Donnellan, 115 U. S. 45, 5 SCt 1110, 
29 L. ed. 348; NWrhardt v. Boaro, 113 
iW. Sek, o SCt 5605028 Tiscali liaise 
Northport Smelting, ete., Co. v. Lone 
Mines Co., 271 
Fed. 105 [aff 278 Fed. 719]; Wall v. 
U. S. Min. Co., 232 Fed. 613; Montana 
Min. Co. v. St. Louis Min., etc., Co., 
103 Fed. 430, 42 CCA 415 [writ of 
error dism 186 U. S. 24, 22 SCt 744, 
46 L. ed. 1039]; Crown Point Min. Co. 
View BUCK OT Hedsartod,. 38 *COAR2I8. 
Walrath v. Champion Min. Co., 72 
Fed. 978 [aff 171 U. S. 293, 18 SCt 909, 
43 L. ed. 170]; Book v. Justice Min. 
Co., 58 Fed. 106; Jupiter Min. Co. v. 
Bodie Cons. Min. Co., 11 Fed. 666, 7 
Sawy. 96; Iron Silver Min. Co. v. 
Cheesman, 8 Fed. 297, 2 McCrary 191; 
North Noonday Min. Co. v. Orient 
Min. Co., 1 Fed. 522, 6 Sawy. 299; 
Hureka Cons. Min. Co. v. Richmond 


Cal.—Wilhelm v. Silvester, 101 Cal. 
358, 35 P 997; Anthony v. Jillson, 83 
Cal. 296; 23 P 419; Champion Min. 
Co. v. Consolidated Wyoming Gold 
Min*Gos "75 Cal.f78,916 P6il3ssiPhenix 
a etc., Co. v, Lawrence, 55 Cal. 


Soot: —Calhoun Gold Min. Co. v. 
Ajax Gold Min. Co., 27 Colo. 1, 59 P 
607, 83 AmSR 17, 50 LRA 209 [aff 
LI 2y SHAG, 21 SCty $35,451: ted. 
1200]; Seymour v. Fisher, 16 Colo. 
188, 27 P 240; Wolfley v. Lebanon 
Min. Co., 4 Colo. 1125 Peoria, ete:, 
Milling, etc., Co. v. Turner, 20 Colo. 
ASAT4S, 79 P 915. 

Dak.—Duggan v. Davey, 4 Dak. 
110, 26 NW 887 [app dism 131 U. S. 
433. FP SCt 797 233) se eds 2274: 

Ida,—Alameda Min. Co. v. Success 
Min (Co), 29 Sida’ -61'38,0 1619 Pr 362 
Stewart Min. Co. v. Ontario Min. Co., 
230 lday. 7244 320P "787 Lart 2an Ueuse 
350;) 35 -SCt 610, 59° Li ed. 9897. 

Me.—Arizona Commercial Min. Co. 
v. Iron Cap Copper Co., 119 Me. 213, 
110 A 429. 

Mont.—Anaconda Copper Min. Co. 
v. Pilot Butte Min. Co., 52 Mont. 165, 
156 P 409; Talbott v. King, 6 Mont. 
76, 9 P 484 [writ of error dism 136 
U. S. 687 mem, 10 SCt 1068 mem, 34 
L. ed. 552 mem]; Silver Bow Min., 
pee Co. va (Clarkjib ? Mon tarei785 


Nev.—Golden v. Murphy, 31 Nev. 
395, 103 P 394, 105 P 992°Patchen iy. 
Keeley, 19 Nev. 404, 14 P 347; Glee- 
son y. Martin White Min. Co., 13 Nev. 


442. 

N. M.—Wills v. Blain, 4 N. M. 378, 
20 P 798. 

Utah.—Bullion, ete., Min. Co. v. 
Eureka Hill Min. Co., 5 Utah 3, 11 
P 515; Blake v. Butte Silver Min. Co., 
2 Utah 54. 

18. See infra §§ 239-256. 

19. Anaconda Copper Min. Co. v. 
Pilot Butte Min. Co., 52 Mont. 165, 
156 P 409, 

20. U. S.—St. Louis Min., etc.,; Co. 
v. Montana Min. Co., 194 U. S. 235, 24 
SCt 654, 48 L. ed. 953; Calhoun Gold- 
Min. Co. v. Ajax Gold Min. Co., 182 
U. S.. 499, 21 SCt 885, 45 L. ed. 1200; 
Iron Silver Min. Co. v. Cheesman, 116 
YW, S0529)116 sS Cty 481, 129) a. -ed e712: 
Utah Cons. Min. Co. v. Utah Apex 
Min. Co., 285 Fed. 249 [certiorari den 
261 U.S: 617,°43 SCt 862% 67% Tu: ed. 
829]; Stewart Min. Co. v. Bourne, 
218 Bed. 327, 184 CCA 123; Carson 
City Gold, etc., Min. Co, v. North 
Star Min. Co., 83 Fed. 658, 28 CCA 
333; Consolidated Wyoming Gola Min. 
Co. v. Champion Min. Co., 63 Fed. 
540; Doe v. Waterloo Min. Co., 54 
Fed. 935; Montana Co., Ltd. v. Clark, 
42 Fed. 626; Cheesman v. Shreve. 37 
Fed. 36; Hyman v. Wheeler, 29 Fed. 


Where a vein or lode is found be- 


neath the surface of such boundaries, the presump- 
tion arises that it belongs to the owner of the 
claim,2° as well as the surface and everything ap- 
purtenant to the claim;*! and this presumption con- 
tinues until some other locator establishes that such 
deposits belong to another lode having its apex in 
so that he is entitled to extralateral 
A presumption also arises from a valid 


347; Jupiter Min. Co. v. Bodie Cons. 
Min. Co., 11. Fed. 666, 7. Sawy. ‘96; 
Van Zandt v. Argentine Min. Co., 8 
Fed. 725, 2 McCrary 159 [aff 122 U.S. 
478, 7 Sct 12356, 30 L. ed. 1140]; Zol- 
lars v. Evans, 5 Fed. 172, 2 McCrary 


39; Iron Silver Min. Co.’ v. Murphy, 
3 Fed. 368, 2 McCrary 121; Leadville 
Co. v. Fitzgerald, 15 FF. Cas. “No. 
8,158, 4 MorrMinR 380; Stevens v. 


Gill, 23 F. Cas. No. 13,398, 1 MorrMin 
R 576. 


Ariz.—Watervale Min. Co. vrs 
Leach, 4 Ariz. 34, 33 P 418. 
Colo.—Calhoun Gold—Min. Co. v. 


Ajax Gold, Min,.'Co.,. 27 Colo: 717759 
P 607, 88 AmSR 17, 50 ERA.» 209 
fafe 182) U.S. 499, 21) S@te885i 845) Ie: 
ed. 1200]; Wakeman v. Norton, 24 
Colo. 192, 49 P 283; Iron Silver Min. 
Co. v. Campbell, 17 Colo. 267, 29 P 513. 

Dak.—Duggan vy. Davey, 4 Dak. 
110, 26 NW 887. 

Ida. —Gilpin v. Sierra Nevada Cons. 
2 Ida. "(asba 696, -23 ie 


Mass.—Arizona Commercial Min. 
Co. v. Iron van Copper Co., 236 Mass. 
185, 128 NE 4. 

Mont.—Barker v. Condon, 53 Mont. 
585, 165 P 909; Heinze v. Boston, etc., 
Cons. Copper, ete., Co., 30 Mont. 484. 
gripe 2.te 9/0 Ie Maloney ws King, 30 Mont. 
158, 76 Pp 4; State v. Second Judicial 
Dist... €t., 28° Mont: 528, %3 2P) 230: 
Montana ‘Ore Purchasing Co. v. Bos- 
ton, ete., Cons. Copper, etc., Co., 27 
Mont. 536, Tal Pad OOBs Maloney Vv. 
King, 27 Mont. 428, 71 P 469; Ana- 
conda Copper Min. Co. Vv. Heinze, 27 
Mont, 161, 69 P 909;.Maloney v. King 
25 Mont. 188, 64 P 351; Parrot Silver, 
GEC. POO MMV. Heinze, 25 Mont. U9; 64 
P 326, 87 AmSR 386, 53 LRA 491; 
Parrot Silver, etc., Co. v. Heinze, 24 
Mont. 485, 62 P 818; Blue Bird Min. 
iat Murray, 9 Mont, 468, 23 P 

Nev.—Jones v. Prospect Mountain 
Tunnel Co., 21 Nev. 339, 31 P 642 
Bullion Min, Co. v. Croesus Gold, ete., 
ape Co., 2 Nev. 168, 90 AmD 526, 

M.——Bell v. Skillicorn, CIN] ME 
399. 28 P 768. 

Utah.—Grand Cent. Min. Co. 
poses ee Min. Co., 29 Utah 490, 83 +s 

[a] . ‘This presumption is not over- 
come by the mere opinion of a min- 
ing engineer that, if a vein having 
its apex in an adjoining location 
continues to dip at the same angle as 
where it is exposed, it will reach 
the point where the owner of the sur- 
face is conducting operations. Heinze 
v. Boston, etc., Cons., etc., Min. Co., 
30 Mont, 484, 77 P 421. 

21. Grand Cent. Min. Co. v. Mam- 
moth Min. Co., 29 Utah 490, 83 P 648. 

22. U. S.—Mammoth Min. Cow Ve 
Grand ‘Cent. Min, Co., 213 U.'S. 72, 29 
SCt 413, 53 L. ed. 702; Lawson v. U. 
Si Mining Coy 720% Oy 8. Se SG koe 
52, Levede 6555S ti hours, Min, etc.,° Co. 
v. Montana Min. Co., 194 165: S.. 235; 
24 SCt 654, 48 L. ed. 953; Keely v. 
Ophir Hill Cons. Min. Co., 169 Fed. 
601, 95 CCA 99; Consolidated Wyo- 
ming Gold Min. Co. v. Champion 
Min. Co., 63 Fed. 540; Doe v. Water- 
loo Min. Co., 54 Fed. 935. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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§§ 238-239] 


location that the vein located upon extends through 


the entire length of the location.?% 
Vein not apexing in claim. 


low it downward on its dip.*5 


[§ 239] e. Extralateral Rights?°—(1) In General. 
An extralateral right to a vein, within the mean- 
ing of the act of congress giving such rights,?* 
is the right of the locator of a lode mining claim 


in respect of a vein which has its 


Colo.—Iron Silver Min. Co. v. 
Campbell, 17 Colo. 267, 29 P 5138. 

Dak.—Dugegan v. Davey, 4 Dak. 110, 
26 NW 887 [app dism 131 U. S. 433, 
DESCENT S83 ered. 2271: 

Ida,—Stewart Min. Co. v. Ontario 
Min. Co., 23 Ida. 724, 132 P 787 [aff 
oe WES -eso0;ec0) SCG, 6105159. -Le med. 

Te 

Mass.—Arizona Commercial Min. 
Co, v. Iron Cap Copper Co., 236 Mass. 
185, 128 NE 4. 

Mont.—Montana Ore Purchasing 
Coz va Boston, ete.,. \Cons.; fetc..9Co.,) 20 
Mont. 288, 70 P 1114; Parrot Silver, 
ete., Co. v. Heinze, 25 Mont. 139, 64 
P 326, 87 AmSR 386, 53 LRA 491; 
Butte, ete: Min. Co. v.. Société 
Anonyme des Mines, 23 Mont. 177, 58 
P 111, 75 AmSR 505; Blue Bird. Min. 
Co. v. Murray, 9 Mont. 468, 23 P 
1022. 

Nev.—Jones v. Prospect Mountain 
Tunnel Co., 21 Nev. 339, 31 P 642. 

Utah.—Grand Cent. Min. Co. Vv. 
Mammoth Min. Co., 29 Utah 490, 83 
P 648. 

{a] Burden of proof.—The burden 
of proving ownership of Such apex 
vein and its dip and descent to and 
underneath another claim so as to 
overcome the presumption is on him 
who asserts it. Keely v. Ophir Hill 
Cons. Min. Co., 169 Fed. 601, 95 CCA 
99. And see cases supra this note. 

{b] Degree of proof.—(1) A per- 
son who claims the right to take ore 
from beneath the surface boundaries 
of a mining claim not his own, by 
reason of his extralateral rights, 
must clearly and satisfactorily prove 
that he has the apex of such vein 
within the surface boundaries of his 
own location. Stewart Min. Co. v. 
Ontario Min. Co., 23 Ida. 724, 132 P 
787 [aff 2387 U. S. 350, 35 SCt 610, 59 
L. ed. 989]. (2) It is not sufficient 
that owners of an adjoining claim 
produce witnesses entertaining the 
opinion that a vein containing ore 
has its apex in,such claim, as the 
presumption favoring the locator of 
the principal claim cannot be over- 
turned by speculative conjecture or 
intelligent guess. Barker v. Condon, 
53eMont.. 585, £65 -P5909. 

23. Rico-Argentine Min. Co. v. 
Rico Cons. Min. Co., 74 Colo. 444, 223 
P 31; San Miguel Cons. Gold Min. 
Co. v. Bonner, 33 Colo. 207, 79 P 1025; 
Wakeman v. Norton, 24 Colo. 192, 49 
P 283; Armstrong v. Lower, 6 Colo. 
393; Patterson v. Hitchcock, 3 Colo. 
533 


24. Mammoth Min. Co. v. Grand 
Gentes COnnal oeULesa (2,629) SCt 
413, 58 L. ed. 702. See generally in- 
fra § 440. 

25. Mammoth Min. Co. 
Cent. Min. Co., supra. 

Extralateral rights in general see 
infra §§ 239-256. 

26. “Extralateral’ defined see su- 
pra § 741. 

27. The statute provides: ‘The 
locators of all mining locations... 
shall have the exclusive right of 
possession and enjoyment... of all 
veins, lodes, and ledges throughout 
their entire depth, the top or apex of 
which lies inside of such surface- 
lines extended downward vertically, 
although such veins, lodes,,or ledges 


[40 C. J.—52] 


v. Grand 


As to a vein which 
does not apex in his elaim, a lode mining claim 
owner has the right to the ore beneath his claim 
in such vein,?* subject only to the right of the 
owner of the claim where such vein apexes to fol- 


MINES AND MINERALS 


[40 C.J.] 817 


vertical planes of the surface boundaries of the 


location, to follow such vein within the vertical 


end line planes 


Nature. 


lode location.” 


apex within the | not be acquired 


may so far depart from a perpendicu- 
lar in their course downward as to 
extend outside the vertical side-lines 
of such surface locations: Provided, 


That their right of possession to such 
outside parts of said veins or ledges 


shall be confined to such portions’ 


thereof as lie between vertical planes 
drawn downward as aforesaid, 
through the end lines of their loca- 
tions, so continued in their own direc- 
tion that such planes will intersect 
such exterior parts of said veins or 
ledges: And provided further, That 
nothing in this section shall author- 
ize the locator or possessor of a vein 
or lode which extends in its down- 
ward course beyond the vertical lines 
of his claim to enter upon the surface 
of a claim owned or possessed by an- 
other.” Act May 10, 1872 (17.U. S. 
Sti xt) L291 eels 2) $113: 

28. U. S—Stewart Min. Co. v. On- 
tario win. Cosm23te Un. (S.'350.135s SCt 
610, 59 L. ed. 989 [aff 23 Ida. 724, 
132 P 787]; St. Louis Min., etc., Co. 
v. Montana Min. Co., 194 U. S. 235, 24 
SCt 654, 48 L. ed. 953; Del Monte 
Min., etc., Co. v. Last Chance, Min., 
ete; Copel wUteSarooy ws SCtie95,. 43 
L. ed. 72; King v. Amy, etce., Cons. 
Min. Co., 152 U. S. 222, 14 SCt 510, 38 
LL. ed.2 419; Iron Silver. Min. Co. v. 
Cheesman, 116 U. S. 529, 6 SCt 481, 29 
L. ed. 712; Flagstaff Silver Min. Co. 
v. Tarbet, 98 U. S. 463, 25: L. ed. 253; 
Utah Cons. Min. Co. v. Utah Apex 
Min. Co., 285 Fed. 249 [certiorari den 
261 U. S. 617, 43 SCt 362, 67 L. ed. 
829]; Twenty-One Min. Co. v. Orig- 
inal Sixteen to One Mine, 255 Fed. 
658, 167-CCA 34; Wall v. U. S. Min. 
Co., 232 Fed. 613; Iron Silver Min. 
Co. v. Murphy, 3 Fed. 368, 2 McCrary 
121; Stevens v. Gill, 23 F. Cas. No. 
13,398, 1 MorrMinR 576; Stevens v. 
Williams, 23 F/ Cas. No. 13,4138, 1 Mc- 
Crary 480, 1 MorrMinR 566. 

Ariz.—Arizona Commercial Min. Co. 
v. iron Cap. Copper Co.,..232: Pa 546; 
Tom Reed Gold Mines Co. v. United 
Eastern Min. Co., 24 Ariz. 269, 209 B 
283 [certiorari den 260 U. S. 744, 43 
SCt 165, 67 L. ed. 492]. 

Cal.—Champion Min. Co. v., Con- 
solidated Wyoming Gold Min. Co., 75 
Call ss iL6. P7513. 

Colo.—Rico-Argentine Min. Co. v. 
Rico Cons. Min. Co., 74 Colo. 444, 
223—7P)) 3.;>Jefferson, Min: Cov. An- 
choria-Leland Min., ete., Co., 32 Colo. 
176, 75 P 1070, 64 LRA 925. 

Me.—Arizona Commercial Min. Co. 
v. Iron Cap Copper Co., 119 Me, 213, 
110 A 429. 

Mass.—Arizona Commercial Min. 
Co. v. Iron Cap Copper Co., 236 Mass. 
185, 128 NE 4. 

Mont.—Fitzgerald v. Clark, 17 
Mont. 100, 42 P 273, 52 AmSR 665, 
SO) RAS S0Sefatt Aji Gose 92) LeeSCt 
941, 43 L. ed. 87]; King v. Amy, etce., 
Cons. Min. Co., 9 Mont. 548, 24 P 200 
[rev on other grounds 152 U. S. 222, 
14 SCt 510, 38 L. ed. 419]. 


Nev.—Golden v. Murphy, 81 Nev. 
30D 0 OS eo 94, 105) Pe 99% 
Utah.—Grand Cent. Min. Co. v. 


Mammoth Min. Co., 29 Utah 490, 83 


P 648. 
{a] Origin.—‘“‘The doctrine of ex- 
tralateral rights had its origin in 


the theory that it is the vein which 


of the location, in its downward 


course or dip beyond the vertical side line planes 
of the location.?§ 

Such an extralateral right is purely 
statutory,?? as the common law would give to each 
claim all ore bodies beneath its surface.*° 
special privilege or exceptional right *+ which is 
conferred by the statute as an incident of a valid 


Tipisha 


It is also an integral right against 


which no adverse rights can be acquired that could 


against the location.** 


is actually located, and that the sur- 
face is a mere incident, necessary for 
the convenient development of the 
mine. The right as expressed in the 
early mining rules and regulations 
and in the Act of 1866 was the right 
to follow the vein on its dip to any 
depth; and... though the language 
employed in section 2322... is 
somewhat different, it was intended 
to convey the same idea.’’ Anaconda 
Copper Min. Co. v. Pilot Butte Min. 
Co., 52 Mont. 165, 178, 156 P 409. 

[b] “The statute is but the out- 
growth of mining rules and regula- 
tions in force in California, Nevada 
and other western territory, before 
the Congress enacted the first statute 
in 1866; and these rules and regula- 
tions were largely the result of the 
application to existing conditions of 
the Spanish ordinances in force in 
Mexico, with possibly some ideas bor- 
rowed from the customs of the High 
Peak of Derbyshire and the laws of 
Prussia. They were enforced ex 
necessitate and received recognition 
from the court and the Congress. 
As applied to quartz mining, they 
uniformly awarded to the locator a 
claim of a certain number of feet 
along the vein, with the right to 
follow the vein on its dip into the 
earth ad libitum.” Anaconda Copper 
Min. Co. v. Pilot Butte Min. Co., 52 
Mont, 165, 176, 156 P 409. 

{c] “The Spanish mining law con- 
fined the owner of a mine to per- 
pendicular lines on every side, but 
gave him greater or less width ac- 
cording to the dip of the vein.” Flag- 
staff Silver Min. Co. v. Tarbet, 98 U. 
S. 463, 468, 25 L. ed. 253. 

{d] Through hanging or footwall. 
—A rule that extralateral rights can- 
not exist through a mineralized hang- 
ing or footwall formation which is 
sufficiently mineralized to sustain a 
mining location does not apply where 
a vein containing valuable ore has 
well-defined walls, which are of them- 
selves but a part of the mineralized 
zone which contains ore and veins of 
quartz sufficiently valuable to support 
a mining location, such veins being 
regarded as separate and _ distinct 
from the mineralized zone. Golden v. 
ed 31 Nev. 395, 103 P 394, 105 

29. Ist. a Lovisn Mins, i6tcs sao: vy, 
Montana Min. Co., 104 Fed. 664, 44 
CCA 120, 56 LRA 725 [writ of error 
dism 186 U. S. 24, 22 SCt 744, 46 L. 
ed. 1039]; Arizona Commercial Min. 
Co. v. Iron Cap Copper Co., (Ariz.) 
232 P 545; Anaconda Copper Min. Co. 
v. Pilot Butte Min. Co., 52 Mont. 165, 
156 P 409. ¢ 

30. Anaconda Copper Min. Co. v. 
Pilot Butte Min. Co., supra. 


31. Conkling Min. Co. v. Silver 
King Coalition Mines Co., 230 Fed. 
553, 144 CCA 607 [rev on other 


grounds 255 U. S. 151, 41 SCt 310, 65 
L. ed. 561]. 


32. Carson City Gold, ete. Min. 
Co. v. North Star Min. Co., 83 Fed. 
658, 28 CCA 383838; Doe v. Waterloo 


Min. Co., 54 Fed. 9385. 

33. Last Chance Min. Co. v. Bun- 
ker Hill, etc., Min., etc., Co., 131 Fed. 
579, 66 CCA 299 [certiorari den 200 
U. S. 617, 26 SCt 754, 50 L. ed. 622). 


® 
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[§ 240] (2) Essentials of Right—(a) In General. 
In order that a locator may be entitled to extra- 
lateral rights in a vein apexing on his location, it is 
essential that he comply with all the conditions 
prescribed by congress to such rights;°* otherwise 
he may be entitled merely to the minerals beneath 
Extralateral rights at-' 
tach only to ore bodies which lie outside of the 
claim,*® and depend, for their existence, upon the 
apex of the vein, in which such ore bodies occur, 
being within the surface boundaries of the location 
They depend upon 
the position of the top or apex of the vein,®* and 
not on the levels disclosed by working the mine.*® 
And as it is essential that the location be laid 
along the course or strike of the vein, the direc- 
tion of the side lines corresponding substantially 


the surface of his claim.*® 


whose owner claims the rights.*7 


34 Bourne v. Federal Min., etc., 
Co., 243 Fed. 466; Quilp Gold Min. 
Co. v. Republic Mines Corp., 96 Wash. 
439, 165 P 57. 

[a] Burden of proof—One claim- 
ing the right to follow a lode to and 
into an adjoining claim has the bur- 
den of showing such location of his 
claim as entitles him to do so. Bourne 
v. Federal Min., etc., Co., 243 Fed. 466. 

35. Guilp Gold Min. Co. v. Re- 
public Mines Corp., 96 Wash. 439, 165 
P 57. See generally supra § 238. 

36. Jefferson Min. Co. v. Anchoria- 
Leland Min., etc., Co., 32 Colo. 176, 75 
P 1070, 64 LRA 925. And see cases 
supra note 28. 

37. U. S.—Silver King Coalition 
Mines Co. v. Conkling Min. Co., 256 
Ww. S218, 41) SCt. 426,65 .L. eds 811; 
Jim Butler Tonopah Min. Co. v. West 
End Cons. Min. Co., 247 U. 8. 450, 38 
SCt 574, 62 L. ed. 1207 [aff 39 Nev. 
375, 158 P 876, 1 ALR 405]; Stewart 
Min. Co. v. Ontario Min. Co., 237 U. 
S. 350, 35 SCt 610, 59 L. ed. 989 [aff 
23 Ida. 724, 132 P 787]; Larkin v. 
Upton, 144. U. S. 19, 12 SCt 614, 36 L. 
ed. 330; Argentine Min. Co. v. Ter- 
rible Min. Co.,°122 U.S. 478, 7 SCt 
1356, 30 L. ed. 1140; Iron Silver Min. 
Co. v. Cheesman, 116 U.S. 529, 6 SCt 
481, 29 L. ed. 712; Flagstaff Silver 
Min. Co. v. Tarbet, 98 U. S. 463, 25 L. 
ed. 253; Conkling Min. Co. v. Silver 
King Coalition Mines Co., 230 Fed. 
553, 144 CCA 607 [rev on other 
grounds 255 U. S. 151, 41 SCt 310, 65 
L. ed. 561]; Stewart Min. Co. v. 
Bourne, 218 Fed. 327, 1384 CCA 123; 
Waterloo Min. Co. v. Doe, 82 Fed. 45, 
27 CCA 50; Colorado Cent, Cons. Min. 
Co. v. Turck. 50 Fed. 888, 2 CCA 67; 
Stevens v. Williams, 23 F. Cas. No. 
Lh og 1 McCrary 480, 1 MorrMinR 
Ariz.—Watervale Min. Co. v. Leach, 
4 Ariz. 34, 33 P 418; Tombstone Mill, 
etc., Co. v. Way Up Min. 'Co.; 31 Ariz. 


426, 25 P 794. 
Cees tral Eureka Min. Co. v. 
Hast Cent. Eureka Min. Co., 146 Cal. 


147, 79 P 834, 9 LRANS 940 [aff 204 
WU. S:. 266, 27 SCt 258,151 Led. 476]. 

Colo.—Davis v. Shepherd, 31 Colo. 
14a st 20 57: 

Ida.—Gilpin v. Sierra Nevada 
Cons. Min. Co., 2 Ida. (Hasb.) 696, 23 
P 547, 1014. 

Mont.—Shreve v. Copper Bell Min. 
Co., 11 Mont. 309, 28 P 315. 

Nev.—Jim Butler Tonopah Min. 
Co. v. West End Cons. Min. Co., 39 
Nev. 375, 158 P 876, 1 ALR 405 [aff 


247 U. S. 450, 38 Sct 574, 62 L. ed.| 


1207). 

Utah.—Grand Cent. Min. Co. v. 
Mammoth Min. Co., 29 Utah 490, 83 
P2648); ~Bullionwete,,. Mins "Cos <v: 
Hureka Hill Min. Co., 5 Utah 3, 11 
P oe McCormick v. Varnes, 2 Utah 
355. 

Wash.—Quilp Gold Min. Co. v. Re- 
eee Mines Corp., 96 Wash. 439, 165 

[a] Extralateral rights cannot ‘be 
assertea where the vein has no apex 
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within the boundaries of the claim. ], 


Stewart Min. Co. v. Ontario Min. Co., 
Zovmeie 8502 SUS CY 610% bo sIa ned. 
989)! [afi 22. Ida '724,. 132 -P°sT871: 
Stewart Min. Co. v. Bourne, 218 Fed. 
327, 184 CCA 123. 

[b] Divided vein.—Where a vein 
upon which a location rests, after 
being followed for a considerable dis- 
tance, forks and passes out through 
the side line of the location, so that 
the outcrop of one fork is on an ad- 
joining claim, this whole fork be- 
longs to the owner of the latter 
claim. Colorado Cent. Cons. Min. Co. 
v. Turck, 50 Fed. 888,-2 CCA 67. 

[c] Evidence held sufficient to 
show right to extralateral rights. 
National Mines Co. v. Charleston Hill 
Nat. Min. Syndicate, 205 Fed. 787. 

“Apex” defined see supra §§ 14-16. 

38. Stewart Min. Co. v. Ontario 
Min>Co., 237 U.S! 350, 35 SCt‘ 610; 59 
L. ed. 989; Arizona Commercial Min. 
Co. v. Iron Cap Copper Co., (Ariz.) 
232 P 545; Alameda Min. Co. v. Suc- 
cess Mine 'Co5-29! ida, 618) 16 Ps62- 

39. Arizona Commercial Min. Co. 
v. Iron Cap Copper Co., (Ariz.) 232 
P 545; Alameda Min. Co. v. Success 
Min. Co., 29 Ida. 618, 161 P 862. 

[a] “The course of mineral veins 
boneath the surface is apt to pe 
devious and erratic, but the rights 
of the locator are established by the 
position of the apex, and are not lost 
nor changed by any twisting or me- 
andering beneath the surface.” Ariz- 
ona Commercial Min. Co. v. Iron Cap 
Copper Co., (Ariz.)'232 P 645, 550. 

40. Flagstaff Silver Min. Co. v. 
Tarbet, 98 U.,S.°463, 25 Li. ed. 253. 

#orm or shape of claim generally 
See supra § 1938. 

41. Silver King Coalition Mines 
"Co, v. Conkling Min. Co., 256 U. S. 
18, 41 SCt 426, 65 L. ed. 811 [aff 255 
U.S. Vb1, 41- SCt 31065: bed? 61]: 
Northport Smelting, ete., Co. v. Lone 
Pine-Surprise Cons. Mines Co., 271 
Fed. 105 [aff 278 Fed. 719]; Last 
Chance Min. Co. v. Bunker Hill, etc., 
Min., ete:, Co., 181 Medh 579, 66 CCA 
299 [certiorari den 200 U. 8S. 617, 26 
SCt! 754, 50 Li ed. 622]; ‘Alameda 
Min. Co. v. Success Min. Co., 29 Ida. 
618, 161 P 862. 
nee to incidental veins see infra § 


“Course” or “strike” defined see 
supra § 24. 
42. Continuity of vein or lode in 


general see supra § 46. 

43. See supra § 240. 

44, U. S.—Silver King Coalition 
Mines Co. v. Conkling Min. Co., 256 
U. S._18, 41 SCt 426, 65 L. ed. 811; 
Iron Silver Min. Co. v. Cheesman, 116 
Wi: 529, 6) SCtrAst= 29 ed, 712 
Stewart Min. Co. v. Bourne, 218 Fed. 
327, 1384 CCA 123; Cheesman ' v. 
Shreeve, 40 Fed. 787 [writ of error 
dism 17 SCt 998 mem, 41 L. ed. 1177 
mem]; Leadville Co, v. Fitzgerald, 15 
F, Cas. No. 8,158, 4 MorrMinR 380; 
Tabor v. Dexter, 23 F. Cas. No. 18, 723. 
9 MorrMinR 614. 


[§§ 240-241 


to the course of the vein at its apex or near the 
surface,*? such rights are fixed by the course of the 
principal or discovery vein or lode at the surface 
of the claim or at the nearest point to the surface 
to which the apex extends.*! 

[§ 241] (b) Continuity and Identity of Vein.** 
In order to be entitled to follow the vein on its 
dip beyond the boundaries of the claim it is essen- 
tial not only that the vein have its Pap OX within the 
boundaries of the locator’s claim,* 
the part of the vein on the dip, which he is seeking 
to appropriate as an extralateral right, is a con- 
tinuation, an integral part, of the vein which apexes 
within his claim ;*4 it does not attach to another 
and different vein lying outside the vertical bound- 
aries of the claim.*® 
however, only in the sense that it can be traced ;# 


but also that 


The vein must be continuous, 


Alaska.—Myers v. Lloyd, 4 Alaska 
263. 

Ariz.—Tom Reed Gold Mines Co. v. 
United Eastern Min. Co., 24 Ariz. 269, 
209 P 283 [certiorari den 260 U. S. 
744, 48 SCt 165, 67 L. ed. 492]. 

Colo.—Collins v. Bailey, 22 Colo. A. 
149, 125 P 543. 

Ida.—Alameda Min: Co. v. Success 
Min. Co., 29 Ida. 618, 161 P 862. 

Mont.—Barker v. Condon, 53 Mont. 
585, 165 P 909; Anaconda Copper 
Min. Co. v. Pilot Butte Min. Co., 52 
Mont. 165, 156 P 409; Butte, etc., Min. 
Co. v. Société Anonyme des Mines, 
23-Mont. 177, 58 P 111, 75 AmSR 
505 


Utah.—Grand Cent. Min. Co. v. 
Mammoth Min. Co., 29 Utah 490, 83 P 
648, 

Can.—Byron N. White Co. v. Star 
Min (etek -Co:f°4 Can. 4S] Ci S3 TT Wait 
13 B. C. 234, 7 WestLR 147]. 

B. C.—Star Min., ete., Co. v. Byron 
N. White Co., 12 B. C. 162. 

fa] “There must be continuity of 
right in the locator who seeks to 
follow a vein from the apex within 
his claim to the ore beneath the sur- 
face of another claim.” Anaconda 
Copper Min. Co. v. Pilot Butte Min. 
Co., 52 Mont. 165, 179, 156 P 409. 

[b] Presumption.—An inference 
that the hidden portion of a vein 
follows the same direction as the 
disclosed portion is an inference of 
fact and not a presumption of law, 
and does not follow from the loca- 
tion of the claim or the direction of 
its boundary lines, but from the ac- 
tual course of the disclosed portion. 
Bourne v. Federal Min., ete., Co., 243 
Fed. 466. 

{c] Burden of proof.—The owner 
of the apex must prove the identity 
and continuity of the vein from such 
apex to his extralateral workings. 
Byron N. White Co. v. Star Min., 
ete,, Co.,- 41" Cant SS? Co 377 “TareLbev Be 
C. 234, 7 WestLR 147]. 

[d] Evidence held sufficient to 
show that an ore deposit outside the 
claim was part of a vein apexing on 
the claim. Silver King Coalition 
Mines Co. v. Conkling Min. Co., 256 
U. S. 18, 41 SCt 426, 65 L. ed. 811 
fafe "255 Ul 3S) W515 41 SCts10; +65): 
ed. 561]; Twenty-One Min. Co. v. 
Original Sixteen to One Mine, 
Fed. 469; Twenty-One Min. Co. v: 
Original "Sixteen to One Mine, 260 
Fed. 724, 171 CCA 462, 

45. Tom Reed Gold Mines Co. v. 
United Eastern Min. Co., 24 Ariz. 269, 
209 P 288 [certiorari den 260 U. S. 
744, 43 SCt 165, 67 L. ed. 492]. 


46. Iron Silver Min. Co. v. 
Cheéesman, (116 U.S. 52926 = SCt 
431, 2935 the ved. ala Pennsylvania 
Cons. Min. Co. v. Grass Valley 
Exploration’ “Mini” Cos. °11t -Keds 
509; Bunker -Hill, etc., Min., etc., Co. 


v. Empire State Idaho bbe satermen (Cloyd 
106 Fed. 471 [rev on other grounds 
114 Fed: 417, 52 CCA 219]; Cheesman 
v. Shreeve, 40 Fed. 787 [writ of error 
dism 17 SCt 998 mem, 41 L. ed. 1177 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


ort de 


§§ 241-243] 


ue ef Bl 


slight interruptions of the mineral-bearing rock are 
not alone sutficient to destroy the identity of a 
vein;*? nor will a short, partial closure of the fissure 
have the effect of destroying the continuity of the 
vein, if, a little further on, it appears or recurs 
again, with mineral-bearing rock in it.*8 
the mineral and fissure come to an end, the con- 
tinuity is gone-and also the extralateral rights. ay 

[§ 242] (8) Extent of Right Generally—(a) In 
Extralateral right applies only to what 
is beneath the surface, and never operates to enlarge 
or contract surface rights,®°° nor can it be applied 


General. 


to intralimital rights.*+. It may be 


either one or both side lines;*? and extends to the 
uttermost depth of the vein,°* unless, in order to 
accomplish his purpose, the locator must trespass 


upon intervening rights,°* such as 


mem]; Tom Reed Gold Mines Co. v. 
United Eastern Min. Co., 24 Ariz. 269, 
209 P 283 [certiorari den 260 U. S. 
744, 43 SCt 165, 67 L. ed. 492]; Butte, 
etc., Min. Co. v. Société ‘Anonyme des 


Mines, 23 Montes kt? 1258 oP pid) 25 
AmSR 505; Star Min., etc., Co. v. 
Byron N. White Co., PI si (6) 162; 


Centre Star v. Iron Mask, 6 B. C. 355. 
47. Utah Cons. Min. Co. v. Utah 
Apex Min. Co., 285 Fed. 249 [certi- 
orari den 261 U. S. 617, 43 SCt 362, 
67 L. ed. 829]; Star Min. Co. v. Fed- 
eral Min., etc., Co. 265 Fed. 881; 
CheeSman v. Shreeve, 40 Fed. 787 
{writ of error dism 17 SCt 998, 41 L. 
Cn gllidl >) Butte ar ete, pins iCo., IW. 
Société Anonyme des . Mines, 23 
Mont.. 177, 58 P 111, 75 AmSR 505; 
Centre Star v. Iron Mask, 6 B. C. 
1355. See generally supra § 46. 

48. Iron Silver Min. Co. v. Chees- 
man, 116 U.-S: 629, 6 SCt 481, 29 L. 
ed. 712; Cheesman v. Shreeve, 40 Fed. 
787 [writ of error dism 17 SCt 998, 
41 L, ed. 1177]; Centre Star v. Iron 
Mask,’ 56. B? ©i\356: See generally 
supra § 46. 

[a] A segment of an ore vein, 
.commencing fifteen or more feet be- 
low where the vein apexing in com- 
plainant’s claim terminated in a fault, 
is a continuation of the same vein, 
which the locator is entitled to follow 
in its dip through the side lines into 
an adjoining claim. Original Sixteen 
to One Mine v. Twenty-One Min. Co., 


254 Fed. 630. 

' 49. Utah Cons. Min. Co. v. Utah 
Apex Min. Co., 285 Fed. 249 [certi- 
orari den 261 U. S. 617, 43 SCt 362, 
67 L. ed. 829]; Utah Cons. Min. Co. v. 
Utah Apex Min. Co., 277 Fed. 41 
[certiorari den 258 U. S. 619 mem, 
42 SCt 272 mem, 66 L. ed. 794 mem]; 
Cheesman v. Shreeve, 40 Fed. 787 
{writ of error dism 17 SCt 998, 41 L. 


ed. 1177]; Star Min., ete. Co. v. 
Byron N. White Co., 12 B. C. 162. 
50. Empire State-Idaho Min., etc., 


Co. v. Bunker Hill, etc., Min., etc., 
Co., 114 Fed. 417, 52° CCA ‘219 [rev 
106 Fed. 471, and certiorari den 186 
U. S. 482 mem, 22 SCt 941 mem, 46 
L. ed. 1260 mem]. 

51. Jefferson Min. Co. v. Anchoria- 
Leland Min., etc., Co., 32 Colo. 176, 75 
P 1070, 64 LRA 925. 

52. Jim Butler Tonopah Min. Co. 
v. West End Cons. Min. Co., 247 U. 8. 
450,. 38 SCt 574, 62 L. ed. 1207 [aff 
39 Nev. 375, 158 P 876, 1 ALR 405]. 

53. St. Louis s Min: sete!,- Coy cv. 
Montana Min. Co., 194 U. S. 2385, 24 
SCt 654, 48 L. ed. 953; National Mines 
Co. v. Charleston Hill Nat. Min. Syn- 
dicate, 205 Fed. 787; Last Chance 
Min. Co. v. Bunker Hill, etc., Min., 
etc., Co., 131 Fed. 579,°66 CCA. 299; 
St. Louis Min., etce., Co. v. Montana 
Min. Co., 113 Fed. 900, 51 CCA 530, 64 

LRA 207 [aff 194 U. S. 235, 24 SCt 
654, 48 L. ed. 953]; Iron Silver Min. 
Co. v. Murphy, 3 Fed. 368, 2 McCrary 
121; Stevens v. Williams, 23)... i€as. 
No. 13,414,.1 MorrMinR 557; Tom 
Reed Gold Mines Co. v. United East- 
ern Min. Co., 24 Ariz. 269, 209 P 283 
{certiorari den 260 U. S. 744, 43 SCt 
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But where 


ings.®§ 


to tunnel from 


asserted beyond 


the extralateral 


165, 67 L. ed. 492]. 

[a] Before congress enacted any 
legislation upon the subject, this 
right was recognized and protected 
by the miners under what was known 
as the “Dip Right.” The act of con- 
gress of 1866 provided for these 
rights in general language, authoriz- 
ing a patent to issue for a lode or 
vein, “together with the right to fol- 
low such vein or lode with its dips, 
angles, and variations, to any depth, 
although it may enter the land ad- 
joining, which land shall be sold sub- 
ject to this condition.” 14 U. S. St. 
at L. 251 c. 262 § 2. 


54. Anaconda Copper Min. Co. v. 
Pilot Butte Min. Co., 52 Mont. 165, 
156 P 409. 

55. See infra § 253. 


56. Twenty-One Min. Co. v. Origi- 
nal Sixteen to One Mine, 265 Fed. 
547; Twenty-One Min. Co. v. Original 
Sixteen to One Mine, 255 Fed. 658, 
LET COA ZA: 

57. Twenty-One Min. Co. v. Origi- 
nal Sixteen to One Mine, 265 Fed. 
547; Twenty-One Min. Co. v. Original 
Sixteen to One Mine, 255 Fed. 658, 
167 CCA 34. 

fa] Explanation of, and reasons 
for, rule.—The act of congress gives 
a locator ‘‘’exclusive right of pos- 
session and enjoyment of all veins, 
lodes or ledges throughout their en- 
tire depth.’ It would be difficult to 
select language more comprehensive. 
It does not include such veins only 
as are wide enough to permit of min- 
ing operations within their walls, but 
includes all veins of whatever width. 
It gives, not only the exclusive right 
of possession of such veins, but the 
exclusive right of enjoyment as weil, 
and throughout their entire depth. 
To that extent the rights of the 
owner of a claim beneath the surface 
of which such veins extend down- 
ward are diminished. He takes his 
claim under the statute subject to 
the exclusive right by another to the 
possession and enjoyment of such 
veins, granted to such other by the 
same statute. To give this statute 
any practical effect he must accord 
to the word ‘enjoyment’ a practical 
meaning. The exclusive right of en- 
joyment of a vein, to be of any value, 
must include the right to mine and 
extract the mineral contained in it. 
To say that one has the exclusive 
right of possession and enjoyment of 
a valuable vein throughout its entire 
depth, but that he cannot extract the 
mineral therefrom, because it is too 
narrow, or in places becomes too nar- 
row, to permit of mining operations 
within its walls, is to say that, when 
Congress_used the words ‘all veins,’ 
it meant only ‘all wide and straight 
veins. Mining is a practical busi- 
ness. In its operations no miner 
knowingly goes to the expense of re- 
moving unnecessary rock, running 
unnecessary tunnels, or wandering 
further from the vein the enjoyment 
of which the statute gives to him, 
than is necessary for economical 
work. The extent to which one may 
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rights belonging to prior locators.°° 

Outside workings. 
the side line the locator is not confined to the vein 
itself,°®° but may extend his workings beyond its 
walls, if necessary for the proper and economical 
working of the vein,®>” and the owner of the surface 
under which the vein dips cannot restrain such work- 
But this does not give him any general 
right of exploration within the land of the adjoining 
claim,®® and therefore does not give him the right 


In following the vein beyond 


his claim through the adjoining 


claim in order to reach the vein.®? 

[§ 243] (b) As Limited by Downward Course or 
Dip of Vein. An extralateral right applies to the 
vein only on its downward course or dip, outside 
the side lines,*t and does not authorize a locator 
to follow the vein on its course or strike outside 


deviate from the vein itself must, of 
course, depend upon the character- 
istics of each particular vein, and no 
rule can be formulated of general ap- 
plication; but that in following a vein 
downwards the apex owner is not 
confined to the vein itself is indi- 
cated by the closing provision of 
section 2322: ‘Nothing in this section 
shall authorize the locator or pos-. 
sessor of a vein or lode which ex- 
tends in its downward course beyond 
the vertical lines: of his claim to 
enter upon the surface of a claim 
owned or possessed by another.’ By 
this provision he is prevented from 
entering upon the surface of the 
claim beneath which his vein extends, 
and*his exclusion in terms from the 
surface suggests that beneath the 
surface some latitude of operation 
was contemplated.” Twenty-One 
Min. Co. v. Original Sixteen to One 
Mine, 255 Fed. 658, 660, 167 CCA 34. 

{b] Necessary excavations.—-The 
right to possession and enjoyment of 
a vein outside the boundaries of the 
claim on which it is apexed involves 
the right to excavate necessary work- 
ings in the country rock, where the 
vein is so crooked or so narrow that 
it cannot be economically worked 
within its own confines. Twenty-One 
Min. Co. v. Original Sixteen to One 
Mine, 265 Fed. 547. 

58. Twenty-One Min. Co. v. Origi- 
nal Sixteen to One Mine, supra. 

Injunction by owner of mine gen- 
erally see infra §§ 505-520. 

59. + Sti Bouis* Mini; “ete., .Co.) wv. 
Montana Min. Co., 113 Fed. 900, 51 
CCA 530, 64 CCA 207 [aff 194 U. S. 
235, 24 SCt 654, 48 L. ed. 953]. 


602. Sti VLouis) Mini, jete:- Cox v= 
Montana Min. Co., supra. 

[a] Reasons for rule.—‘‘The 
statute gives... the right to follow 


the vein... but it confers... no 
right to approach it from any point 
other than from the vein or lode Hoe 
self.” St. Louis Min., ete., Co. 
Montana Min. Co., 113 Fed. 900, 902 
51 CCA 530, 64 LRA 207 [aff 194 U. 
S. 235, 24 SCt 654, 48 L. ed. 953). 
61. Tom Reed Gold Mines Co. v. 
United Eastern Min. Co., 24 Ariz. 269, 
209 P 283 [certiorari den 260 U. S. 
744, 438 SCt 165, 67 L. ed. 492];-Tomb- 
stone Mill, etc., Co. v. Way Up Min. 


Co.; 1. Ariz. 426, 25 P 794; Stewart 
Min. Co. v. Ontario Min. Co., 23 Ida. 
(24, 1320 P) We lawhe38 T2Ue SS. 185071385 


SCt 610, 59 L. ed. 989]; King v. Amy, 
etc., Cons. Min. Co., 9 Mont. 5438, 24 P 
200 [rev on other grounds 152 U. 8S. 
222, 14 SCt 510, 38 L. ed. 419]. And 
see cases infra note 62. 

{a] Angle.—(1) It has been said 
that to pursue a mineral vein in the 
direction of its strike at an angle of 
less than forty-five degrees to its 
course is not following the vein on 
its “downward course.” Stewart Min. 
Co. v. Ontario Min. Co., 23 Ida. 724, 
132) P.%87 fafé 237 Us 8.1850, 135-S$Ct 
610, 59 L. ed. 989). (2) But this 
limitation has been denied, as being 
unsupported by legal principle, and 
the angle held immaterial. Alameda 
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the boundaries of the claim,®? as where it becomes 
flattened and extends from thence horizontally in a 
departure from the general plane of the vein,°** 
or for any considerable distance takes an upward 
trend.®# 

[§ 244] (4) As Affected by End Lines.®> Extra- 
lateral rights are conferred, even though the vein 
or lode does not extend to or cross either or both 
end lines,®®’ or where it crosses only one end line.** 
But, except where the end lines become side lines 
in contemplation of law,°* it is well settled that the 
end lines, as marked by the locator and extended 
vertically downward, fix the limits beyond which he 
may not go in the appropriation of any veins or 
lodes along their course or strike;®® and that his 
extralateral rights are confined to such portions of 


a vein or lode as lie between vertical planes drawn | 


downward through such end lines and so continued 
in their own direction that they intersect the ex- 
terior parts of the vein or lode;’° in other words 
the locator is entitled to only so much of the vein 
on its dip as he has apex within the surface bound- 
aries of the claim.” 

[§ 245] (5) As Affected by Surface Form of 
Claim and Direction of Course of Vein Through 
Claim—(a) In General. Extralateral rights are con- 
ferred where the principal or discovery vein on its 
course or strike crosses only one end line;*? where 
it crosses only one side line;7* where it crosses 
two lines of a claim which are parallel to each 
other ;74 where it crosses end ‘lines which converge 
toward each other in the direction of the dip of 


Min. Co. v. Success Min. Co., 29 Ida. 


618, 161 P 632. (3) Angle of dip gen-|of the other 
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below the surface entered the ground 
claim 


[§§ 243-247 


the vein;"° where it crosses end lines which diverge 
from each other in the direction of the dip of the 
vein;’® where it crosses one end line and one side 
line;7?7 where it crosses the same end line or side 
line twice;78 and where the apex of a vein is split 
by a boundary line of the claim, or where a vein 
is wider than the location.*® 

A mistake in the length of the location does not 
defeat the right to follow a vein on its dip outside 
the location.®° 

[§ 246] (b) Where Vein Crosses Two Parallel 
Lines*'—aa, Parallel End Lines. Where the loca- 
tion is so made that the vein, on its course or strike, 
crosses two parallel end lines,*? the statute pro- 
viding for extralateral rights,** and the rules here- 
tofore discussed in regard to a locator being en- 
titled to such rights ** are particularly applicable,*> 
as this form of location, if in the shape of a paral- 
lelogram, and of lawful dimensions, constitutes what 
is called an ideal location.*® 

[§ 247] bb. Parallel Side Lines.6? The only ex- 
ception to the rule that the end lines of the location 
establish the limits beyond which the locator cannot 
go in the appropriation of a vein on its course or 
strike *§ is where the location in fact is placed not 
along, but across, the course of the vein.*® In such 
a case, since a lode location is required to be laid 
out along the course or strike of the vein,®° and 
the respective functions of the side and end lines are 
so different that one may not be made to perform 
the duty of the other,®t in contemplation of law, 
the end lines of the location as laid out become the 


Be 4 CCA 329 [aff 79 Fed. 277, 24 


on the strike CA 578]; Arizona Commercial Min. 


erally see supra § 28. 

“Dip,” “downward course,’ or 
“course downward” defined see supra 
§§ 27, 28. 

62. U. S.—Stewart Min. Co. v. On- 
tario Min. Co., 237 U. S. 350, 35 SCt 
6110; 59PeL: ed. 989 [aff 23 Ida. 724, 
132 P 787]; Del Monte Min., etc., Co. 
v. Last Chance Min., etc., Co., 171 U. 
S55) 18 SCt1895;043) Le, eda 72: Last 
Chance Min. Co. v. Bunker Hill, etc., 
Min., etc., Co., 131 Fed. 579, 66 CCA 
299 [certiorari den 200 U. S. 617, 26 
Sct 754, 50 L. ed. 622]; Larned v. 
Jenkins, 113 Fed. 634, 51 CCA 344; 
Colorado Cent. Cons. Min. Co. v. 
Turck, 50 Fed. 888, 2 CCA 67; Stevens 
v. Williams, 23 F. Cas. No. 13,414, 1 
MorrMinR 557. 

Ariz.—Tom Reed Gold Mines Co. v. 
United Eastern Min. Co., 24 Ariz. 269, 
209 P 283 [certiorari den 260 U. S. 
744, 43 SCt 165, 67 L. ed. 492]; Tomb- 
stone Mill, etc., Co. v. Way Up Min. 
Co., 1 Ariz. 426, 25 P.794. 

Colo.—Davis v. Shepherd, 31 Colo. 
141, 72 PB 57. 

Ida.—Stewart Min. Co. v. Ontario 
Min. Co., 238) Ida: 7241132) PP 787 * fat 
2370 Wa sie 850) 135, SCt 1610, 159. Tuy ed. 
989]. 

Mont.—King v. Amy, ete., Cons. 
Min. Co., 9 Mont. 543, 24 P 200 [rev 
on other grounds 152 U. S. 222, 14 
Sct 510, 38 L. ed. 419]. 

Nev.—Southern Nevada Gold, etc., 
Min. Co. v. Holmes Min. Co., 27 Nev. 
MOT on Palo, LOS A MSE. 759% 

Utah.—McCormick v. Varnes, 2 
Utah 355. 

63. Tom Reed Gold Mines Co. v. 
United Eastern Min. Co., 24 Ariz. 269, 
209 P 283 [certiorari den 260 U. S. 
TAA, 43 *SCCM65,) 6.7 Minved.9492].. “But 
see Arizona Commercial Min. Co. v. 
Iron Cap Copper Co., (Ariz.) 232 P 
545 (a locator entitled to follow a 
vein intersecting the end line of an- 
other claim, throughout its entire 
course downward on the length of its 
apex within the locator’s claim with 
extralateral limitations fixed by stat- 
ute, although the vein at a point far 


rather than the dip). 

64. Tom Reed Gold Mines Co. v. 
United Eastern Min. Co., 24 Ariz. 
269, 209 P 283 [certiorari den 260 
U. S. 744, 43 SCt 165, 67 L. ed. 492]; 
Southern Nevada Gold, ete., Min. Co. 
v. Holmes Min, Co., 27 Nev. 107, 73 P 
759, 103 AmSR 759. 

5 re “End lines’? defined see supra 
Where side lines become end lines 
see infra § 247. 


66. Del Monte Min., ete., Co. 
Last Chance Min., etc., Co., 171 v. 
S. 55, 18 SCt 895, 43 L. ed. 72; Del 


Monte Min., ete., Co. v. New York, 
ete; Min. Co... (66 Med.) 12) 234 Rico- 
Argentine Min. Co. v. Rico Cons. Min. 
Contis4Coloy4d4- 12230 Pails esis voushr 
ern Nevada Gold, etc., Min. Co. 
Holmes Min. Co., 27 Ney. 107, 73 5 
759, 108 AmSR 759. 
67. See infra § 251. 


68. See infra § 247. 

69. See supra § 243. 

70. Stewart Min. Co. v. Ontario 
Min, + Go.,237 UO. S350). 35.S8Ct 610, 


69. ed. 989° [afi 23 ada. 724,:132).P 
787]; Walrath v. Champion Min. Co., 
U7 Ue c Sees 8s sSCt 909s 43) anced: 
170; Del Monte Min., etc., Co. v. Last 
Chance: Min.,; -ete., Co. 171 U.S. 55, 
18) SCtes9s, 43 as 
Upton, 144 U. S. 19, 12 SCt 614, 36 
Lan eds (8303 Iron. Silver Min: Co. -¥. 
Elgin “Mins ete. hCo.elile eS 296, 
6 SCt 1177, 30 L. ed. 98; Flagstaff 
Silver Min. Co. v. Tarbet, 98 U. S. 
463, 25 L. ed. 253; Northport Smelt- 
ing, etc., Co. v. Lone Pine-Surprise 
Cons. Mines Co., 271 Fed. 105 [aff 
278 Fed. 719]; Conkling Min. Co. v. 
Silver King Coalition Mines Co., 230 
Fed. 553, 144 CCA 607 [rev on other 
grounds 255 U. S. 151, 41 SCt 310, 65 
L. ed. 561]; Empire Milling, ete., Co. 
v. Tombstone Milling, etc., Co., 100 
Fed. 910; Wheeler v. Billings, 72 Fed. 
301; °188CCA 5738). ‘Dylery Minn Gory. 
Last Chance Min. Co., 71 Fed. 848; 
Consolidated Wyoming Gold Min. Co. 
v. Champion Min. Co., 63 Fed. 540; 


ed. 72; Larkin v.. 


Co. v. Iron Cap Copper Co., (Ariz.) 232 
P 545; Tom Reed Gold Mines Co. 
v. United Eastern Min. Co., 24 Ariz. 
269, 209 P 283 [certiorari den 260 U. 
S. 744, 438 SCt 165, 67 L. ed. 492]; 
Butte, etc., 
yme des Mines, 23 Mont. 177, 58 P 
111, 75 AmSR 505; Jim Butler Tono- 
pah Min. Co. v. West End Cons. Min. 
Co., 39. Nev. 375,158 .P..876, 1, ALR 
405 [aff 247 U. S. 450, 38 SCt 574, 
62 L. ed. 1207]. 

71. Anaconda Copper Min. Co. v. 
Pilot Butte Min. Co., 52 Mont. 165, 
156 P 409. 


72. See infra § 251. 

73. See infra § 249. 

74 See infra §§ 246, 247. 

75. See infra § 248. 

76. See infra § 248. 

77. See infra § 249, 

78. See infra § 250. 

79. See infra § 252. 

80. Del Monte Min., ete., Co. v. 
Ae York, etce., Min. Co., 66 Fed. 

81. Where end lines are converg- 


ing or diverging see 
49 

82. Necessity of parallel end lines 
to extralateral rights see supra § 


infra §§ 248, 


193. 

83. Act May 10, 1872 (17 U.S. St. 
at Gol eo hb2): Sask 

84. See supra §§ 239-245. 

85. Silver King Coalition Mines 


Co. v. Conkling Min. Co., 256 U. S. 18, 
41 SCt 426, 65 L. ed. 811; Flagstaff 
Silver Min. Co. v. Tarbet, 98 U. S. 463, 
25 L. ed. 253. And see cases passim 
supra §§ 239-244. 

86. See supra § 193. 

87. As to incidental veins see in- 
fra §, 255. 

88. See supra § 244. 


89. Del Monte Min., ete., Co. v. 
Last Chance Min., etc.; Co., 171 U. S. 
55, 18 SCt 895, 43 L. ed. 72. And see 


cases infra note 94, 

90. See supra § 193. 

91. Arizona Commercial Min, Co. 
v. Iron Cap Copper Co., (Ariz.) 232 


Tyler Min. Co. v. Sweeney, 54 Fed.’ P 545. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


Min. Co. v. Société Anon-. 


a) thee 


$§ 247-248] 


side lines and the side lines become the end lines,” 
and the locator’s extralateral rights are determined 
accordingly.®*. His extralateral rights will be 
bounded by planes dropped perpendicularly down- 
ward through these end side lines, and extended 
in their own direction until they intersect the ex- 
terior portions of the vein, and beyond this the 
vein cannot be followed either on its course or 
strike or on its dip.®* But the locator is entitled 
to all the rights with reference to the new side 
lines that he would have had if they had originally 
been located as such, including the right to follow 
the dip of a vein having its apex within the sur- 
face boundaries of his location beyond the vertical 
plane passing through such lines.®® 

Position of discovery shafts.°° The fact that the 
discovery shafts are some distance from the apex 
of a vein crossing the claim, so that if the end 
lines are taken as the side lines, either the apex 
or the discovery must be outside the claim, is im- 
material, where at the time of location there is no 
requirement making a discovery shaft essential to 
a valid location.®? 

[§ 248] (c) Where Vein Crosses Converging or 

92. See supra § 33. 

93. Northport Smelting, etc., Co. v. 
Lone Pine-Surprise Cons. Mines Co., 
278 Fed. 719 [aff 271 Fed. 105]; Em- 


pire Milling, etc., Co. v. Tombstone 
Milling, etc., Co., 100 Fed. 910; Mon- 


237 U. S. 
989]. 
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9 °SCt 79%, 33 Loved. 2171. 

Ida.—Stewart Min. Co. 
Min Core das Ween loge en Late 
350, 35 SCt 610, 59 L. ed. 


Mont.—Parrot Silver, 
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Diverging End Lines. Under the law of 1866,°° the 
end lines of a mining claim were not required to 
be parallel,®® and therefore in eases of locations 
made prior to the act of 1872, extralateral rights 


are preserved, although the end lines of the location 
are not parallel.t In case of converging end lines 


‘the extralateral rights on veins having their apices 


within the surface boundaries of the claim would 
be bounded: by planes dropped downward perpen- 
dicularly through the end lines of the claim and 
projected in their own direction until they intersect 
the exterior portions of the vein and continued 
until they met.2 But under the act of 1872,° the 
end lines are required to be parallel;* if they are 
not substantially parallel, the locator will not be 
entitled to extralateral rights.® 

Diverging in direction of dip. In case of a loca- 
tion made under the law of 1866° a location is 
entitled to extralateral rights where the end lines 
diverge from each other;’ but such rights on the 
dip cannot exceed the stated number of feet on the 
lode at any depth,® and are limited to that part 
of the vein lying between two parallel planes 
dropped downward perpendicularly through the 
41 SCt 310, 65 L. ed. 561; Empire 
Milling, etc., Co. v. Tombstone Mill- 
ing, etc., Co., 100 Fed. 910; Stevens 
v. Williams, 23 F. Cas No. 13,418, 1 


McCrary 480. 
96. See generally supra § 183. 


v. Ontario 


eter) Co. XN 


tana Ore Purchasing Co. v. Boston, 
ete., Cons. Copper, ete., Min. Co., 85 
Fed. 867, 29 CCA 462; Arizona Com- 
mercial Min. Co. v. Iron Cap Copper 
Co., (Ariz.) 282 P 545; Tombstone 
Mill, etc., Co. v. Way Up Min. Co., 1 
Ariz. 426, 25 P 794; Stewart Min. Co. 
v. Ontario Min. Co., 23 Ida. 724, 132 P 
787 [aff 287 U. S. 350, 35 SCt 610, 59 
L. ed. 989]; Round Mountain Min. Co. 
vy. Round Mountain Sphinx Min. Co., 
85 Nev. 392, 129 P 308, 36 Nev. 543, 
138 P 71 [reh den 36 Nev. 645, 141 


iP 849]. And see cases infra 
note 94. 
fa]. Bvidence held sufficient to 


show that a vein crossing the side 
line was the discovery vein so as to 
entitle the claimant to consider his 
side lines as end lines and to claim 
extralateral rights therein. Silver 
King Coalition Mines Co. v. Conkling 
Min. Co., 256 U. S. 18, 41 SCt 426, 65 
T eda slineezb>) UseS. Lode 4aasCte310, 
65 L. ed. 561. ft 

94. U. S.—Del Monte Min., etc., 
Co. v. Last Chance Min., etc., Co., 171 
et Seb 5 es WSCE 9895, - 43m La edi 72); 
Last Chance Min. Co. v. Tyler Min. 
Gor 157) Ue S683," 15) SCtl 33 89). 
ed. 859 [rev 61 Fed. 557, 9 CCA 613]; 
King v. Amy, etc., Cons. Min. Co., 152 
Wes c2e41 4 SC 510,288) lneveds=419 
[rev 9 Mont. 548, 24 P 200]; Argen- 
tine Min. Co. v. Terrible Min. Co., 122 
Wes t78. 97 SCt 1356180 4s. ed 1140; 
Flagstaff Silver Min. Co. v. Tarbet, 
‘98 U. S. 468, 25 L. ed. 253; Bourne v. 
Federal Min., ete,, Co., 243 Fed. 466; 
Empire Mill, etce., Co. v. Tombstone 
Mill, etc., Co., 131 Fed. 339; Cosmo- 
politan Min. Co, v. Foote, 101 Fed. 
518; New Dunderberg Min. Co. v. Old, 
79 Fed. 598, 25 CCA 116; Consolidated 
Wyoming Gold Min. Co. v. Champion 
Min. Co., 63 Fed. 540; Tyler Min. Co. 
v. Sweeney, 54 Fed. 284, 4 CCA 329 
[rev on other grounds 157 U. S. 683, 
15 SCt 733, 39 L. ed. 859]; Stevens v. 
Williams, 23 F. Cas. No. 13,413, 1 
McCrary 480, 1 MorrMinR 566. 

Ariz.—Watervale Min. Co. v. Leach, 
4 Ariz. 34, 33 P 418. 

Cal.—Doe v. Sanger, 83 Cal. 203, 23 
P 365. 

Colo.—Catron v. Old, 23 Colo. 433, 
48 P 687, 58 AmSR 256; Argonaut 
Gons. Min., etc.,.Co. v: Turner, 23 
Colo. 400, 48 P 685, 58 AmSR 245; 
Wolfley v. Lebanon Min. Co., 4 Colo. 
112. 

Dak.—-Duggan v. Davey, 4 Dak. 110, 
26 NW 887 [app dism 131 U. S. 433, 


Heinze, 25 Mont. 139, 64 P 326, 87 
AmSR 386, 53 LRA 491. 

Nev.—Round Mountain Min. Co. v. 
Round Mountain Sphinx Min. Co., 35 
Nev. 392, 129 P 308, 36 Nev. 5438, 138 
P 71 [reh den 36 Nev. 645, 141 P 
849]; South End Min. Co. v. Tinney, 
22 Nev. 19, 35 P 89. 

Utah.—Bullion, ete, Min. Co. v. 
Eureka Hill Min. Co., 5 Utah 3, 11 P 
515; McCormick v. Varnes, 2 Utah 


[a] Reasons for rule.—(1) “It 
was not the intent of the law to 
allow a person to make his location 
crosswise of a vein so that the side 
lines Shall cross it, and thereby give 
him the right to follow the strike of 
the vein outside of his side lines. 
That would subvert the whole sys- 
tem sought to be established by the 
law. If he does locate his claim in 
that way, his rights must be sub- 
ordinated to the rights of those who 
have properly located on the lode. 
Their right to follow the dip outside 
of their side lines cannot be inter- 
fered with by him. His right to the 
lode only extends to so much of the 
lode as his claim covers. If he has 
located crosswise of the lode, and 
his claim is only one hundred feet 
wide, that one hundred feet is all he 
has a right to.” Flagstaff Silver Min. 
Co. -v:  Tarbet; 98) U.. Sa 4637 4677.25 
L. ed. 253. (2) ‘Nor will a locator be 
permitted to have the lines which 
cross the ledge treated as sidelines, 
though the form of his boundary line 
indicates that to have been his intent, 
because he would by that means, if 
allowed, acquire the right to follow 
the ledge along the strike indefinitely, 
and enjoy advantages not given or 
contemplated by the statute.” Ariz- 
ona Commercial Min. Co. v, Iron Cap 


Coppers.6Cos) NCATIZ) sa2Zs 20 9a 8545, 
549. 
{b] The leading case on this point 


is Flagstaff Silver Min. Co. v. Tarbet, 
98 U. S. 468, 25 L. ed. 253; Northport 
Smelting, etc., Co. v. Lone Pine-Sur- 
prise Cons. Mines Co., 271 Fed. 105, 
10! 

95. Silver King Coalition Mines 
Co. v. Conkling. Min. Co., 256 U. S. 18, 
41, SCt..426; (65. ied) 811,.°255 U.S. 
151, 41 SCt 310, 65 Lited; 561; King 
vy. Amy, ete., Cons. Min? Co,, 152 U. S. 
222, 14 SCt 510, 38 L. ed. 419; Conk- 
ling Min. Co. v. Silver King Coalition 
Mines Co., 230 Fed. 553, 144 CCA 607 
{rev on other grounds 255 U.S. 151, 


97. Silver King Coalition Mines 
Co. v. Conkling Min. Co., 256 U. S. 
18, 41 SCt 426, 65 L. ed. 811, 255 U.S. 
151, 41,S€t 310; 65 L. ed. 56d: 

St. atepies2olueet: 
seq. 


99. See supra § 193 note 19 [b]. , 

1. Central Eureka Min. Co. v. East 
Cent. Eureka Min. Co., 146 Cal. 147, 
79 P 834, 9 LRANS 940 [aff 204 U. S. 
266, 27 SCt 258, 51 L. ed. 476]; Argo- 
naut Min. Co. v. Kennedy Min., etc., 
Cos, 31 Cali hb e116 3; ue ASS 82) Aan Se 
sil7 [att 189) Uy St) 23) SCt,501) 47 
L. ed. 685]. 

2. Carson City Gold, ete., Min. Co. 
v. North Star Min. Co., 83 Fed. 658, 
28 CCA 333 [aff 73 Fed. 597]; Central 
Eureka Min. Co. v. Hast Cent. Eureka 
Min. Co., 146 Cal. 147, 79 P 8384 [aff 
jae S7 7266502 (ea SCt) 258,110 lala ede 

S Lites St.at Ls 9Liet. seq: 

4. See supra § 198. 

5. Argentine Min. Co. v. Terrible 
Min. Co., 122 U. S. 478, 7 SCt 1356, 30 
L. ed. 1140; Iron Silver Min. Co. v. 
Hlginy Min: etc; Con 118 “Uy SuyoG, 6 
SCt 1177, 30 L. ed. 98; Del Monte 
Min., etc., Co. v. New York, etc., Min. 
Co., 66 Fed. 212; Walrath v. Cham- 
pion Min. Co., 63 Fed. 552; Montana 
Co. v. Clark, 42 Fed. 626; Parrot Sil- 
ver, etc., Co. v. Heinze, 25 Mont. 139, 
64 P 326, 87 AmSR 3886, 53 LRA 491; 
Butte, etc., Min. Co. v. Société Anon- 
yme des Mines, 23 Mont. 177, 58 P 
111, 75 AmSR 505; Fitzgerald v. 
Clark, 17 Mont. 100, 42 P 273, 52 Am 
SR 665, 30 LRA 803 [aff 171 U. S. 92, 
18 SCt 941, 43 L. ed. 87]. But see 
Carson City Gold, ete., Min. Co. v. 
North Star Min. Co., 83 Fed. 658, 669, 
28 CCA 333 (where the court inti- 
mated that, even under the act of 
1872, the locator would be entitled 
to extralateral rights where the end 
lines converged in the direction of 
the dip, since in such a case he has 
restricted his own rights to less of 
the vein in its depth than at the 
surface, and the object of the act of 
1872, in requiring parallelism, was to 
prevent the claiming more of a vein 
in its downward course than at the 
surface). 

6.14 Ves. Stiat. Le 251 setesea: 

7. Argonaut Min. Co. v. Kennedy 
Min., ete!;.Co., 131 Cals 1b, "63; P43, 
82 AmSR 317 [aff 189 U. S. 1, 23 SCt 
501, 47 L. ed. 685]. 

& Argonaut Min. Co. v. Kennedy 
Min., etc., Co., supra. 
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point where the vein crosses each end line at right 
angles to the general course of the vein.? Under 
the law of 1872,1° no extralateral rights can exist 
where the end lines diverge in the direction of the 
dip because the end lines are not parallel.1* 

[§ 249] (d) Where Vein Crosses Side Line and 
End Line. Under the law of 1872,!* extralateral 
rights are conferred where the principal or discoy- 
ery veln crosses one end line and one side line.* 
In such a ease-the extralateral rights of a vein 
would be bounded by a plane dropped downward 
perpendicularly through the end line of the claim, 
through which the vein passes on its course, and a 
parallel plane dropped downward perpendicularly 
through a point where the vein departs through the 
side line from the surface boundaries of the loca- 
tion; between these planes extended in their own 
direction until they cut the exterior parts of the 
vein, the locator is entitled to follow thé vein on 
its dip beyond the vertical side line planes.14 

[§ 250] (e) Where Vein Crosses Same Line Twice. 
Extralateral rights exist where a vein, upon its 
strike, enters the claim by a side line and leaves 
the claim at the same side,!® the existing extra- 
lateral rights under such circumstances and the 
extent thereof being determined upon the basis 
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of whether the location having the apex of the vein 
within its boundaries is older than the location un- 
der the surface of which the vein dips.1° But where 
the vein in the course of its strike passes out of 


the side line of the location and so continues for ” 


some distance and then returns within the side 
line, no extralateral rights are acquired as to the 
segment of the vein, the apex of which is outside 
of such side line.1? 

[§ 251] (f) Where Vein Crosses Only One End 
Line.'® Hxtralateral rights are conferred where the 
vein crosses only one end line, and is crossed or 
faulted before it reaches the other.1® In such a 
case the locator is entitled to follow the vein upon 
its dip between a perpendicular plane drawn through 
the intersected end line and a similar parallel plane 
crossing the location at the point where the vein 
terminates.?° 

[§ 252] (g) Split Apex. Where the apex of a 
vein is bisected on its strike so that it 1s partly 
within two or more adjacent claims, the senior loca- 
tion, if regularly and validly made, has the extra- 
lateral right, to the entire width of the vein on its 
dip, to the extent that any portion of the vein 1s 
within its boundaries.2! The junior locator takes 
extralateral rights to the vein only subject to the 


9. Argonaut Min. Co. v. Kennedy 
Min., etc., Co., supra. 

TOMS eUsasss (OU. mat bis ode eb. Sed. 

ll. Hickey v. Anaconda Copper 
Min. Co., 33 Mont. 46, 81 P 806. 

2.7, AULSY Ste iat! TOT vet: seq! 

13. Bourne v. Federal Min., etc., 
Co., 243 Fed. 466; Rico-Argentine 
Min. Co. v. Rico Cons. Min. Co., 74 
Colo. 444; 223 P 381, 33. 

[a] Presumption._-Where a _ vein 
crosses a side line, and proceeds to- 
ward the intersection of the side and 
end lines in a course more nearly 
parallel with the end lines, it cannot 
be presumed that it crosses an end 
line rather than a side line. Bourne 
yds alee Min., etc., Co., 243 Fed. 


14. Clark v. Fitzgerald, 171 U. S. 
O28 Set lest 43 Led. St: Pate, a7. 
Mont. 100, 42 P 273, 52 AmSR 665, 30 
LRA 803]; Del Monte Min., etc., Co. 
v. Last Chance Min., etc., Co., 171 U. 
DoD, LoesOl yo 0o.eteu Us Cds Carn ron 
Silver Min. Co. v. Elgin Min., etc., 
Co. 11:8: U, "Su96, £6 SCENT TS LOR To. 
ed. 98; Conkling Min. Co. v. Silver 
King Coalition Mines Co., 230 Fed. 
558, 144 CCA 607 [rev on other 
grounds 255 U. S. 151, 41 SCt 310, 65 
L. ed. 561]; Republican Min. Co. v. 
Tyler Min. Co., 79 Fed: 733, 25 CCA 
178; Carson City Gold, ete., Min. Co. 
v. North Star Min. Co., 73 Fed. 597 
{aff 83 Fed. 658, 28 CCA 333]; Tyler 
Min. Co. v. Last Chance Min. Co., 71 
Fed. 848; Del Monte Min., etc., Co. v. 
New York, etc., Min. Co., 66 Fed. 212; 
Consolidated Wyoming Gold Min. Co. 
v. Champion Min. Co., 63 Fed. 540; 
Last Chance Min. Co, v. Tyler Min. 
€o.; 61 Fed. 557,°.9 CCA 613 [rev on 
other grounds 157 U. S. 683, 15 SCt 
733, 39 L. ed. 859]; Tyler Min. Co. v. 
Sweeney, 54 Fed. 284, 4 CCA 329 [rev 
on other grounds 157 U. S. 633, 15 SCt 
733, 39 L. ed. 859]; Colorado Cent. 
Cons. Min. Co. v. Turck, 54 Fed. 262, 
4 CCA 313; Wakeman v. Norton, 24 
Colo. 192, 49 P 283; Parrot Silver, 
etc., Co. v. Heinze, 25 Mont. 139, 64 
P 326, 8% AmSR 386, 53 ' LRA! 492: 
Fitzgerald v. Clark, 17 Mont. 100, 42 
P 273,'52 AmSR 665, 30 LRA 808 [aff 
LULA MSS OD SMS OE O41 43h Li ved, 
87]; Southern Nevada Gold, ete., Min. 
Co. v. Holmes Min. Co., 27 Nev. 107. 
73 P 759, 103 AmSRi 759% 

15, “St. ehouis’ SMin. ete: ‘Com Vv, 
Montana Min. Co., 104 Fed. 664, 44 
CCA 120, 56 LRA 725 [writ of error 
dism 186 U. S. 24, 22 SCt 744, 46 L. 
ed. 1039]; Montana Min. Co. v. ‘St. 


Louis Min., etc., Co., 102 Fed. 430, 42 
CCA 415 [writ of error dism 186 U. 
S. 24, 22 SCt 744, 46 L. ed. 1039]; 
Rico-Argentine Min. Co. v. Rico Cons. 
Min. Co., 74 Colo.4444, 223 P 31, 33 
[overr Catron v. Old, 23 Colo, 433, 48 
P 687, 58 AmMSR 256 (which held that 
no extralateral rights would exist in 


such a case) ]. 
Mini etein iCo.) “v. 


16. St. Louis 

Montana Min. Co., 104 Fed. 664, 44 
CCA 120, 56 LRA 725 [writ of error 
dism 186 U. S, 24, 22 SCt 744, 46 L. 
ed. 1039]. 

[a] Statement of rule—If the 
location having the apex of the vein 
within its boundaries is the older, the 
extralateral rights on the vein are 
bounded by planes dropped down- 
ward perpendicularly through the 
points where the entire vein leaves 
the claim and extended in their own 
direction until they cut the vein, 
while, if the senior location is the 
one within which the vein dips, the 
extralateral rights are bounded by 
planes dropped downward perpen- 
dicularly through the points where 
any part of the vein is found in the 
senior location. St. Louis Min., ete., 
Co. v. Montana Min. Co., 104 Fed. 664, 
44 CCA 120, 56 LRA 725 [writ of 
error dism 186 U.S. 24, 22 SCt 744, 46 
L. ed. 1039]; Montana Min, Co. v. St. 


Louis Min., ete., Co., 102 Fed. 430, 42; 


CCA 415 [writ of error dism 186 U. 
S. 24, 22 SCt 744, 46 L. ed. 1039]. 

‘17. Waterloo Min. Co. v. Doe, 82 
Fed. 45, 27 CCA 50; McElligott v. 
Krogh, 151 Cal.'126, 90 P 823. 

18. Where vein crosses end line 
and side line see supra § 249. 

19. Del Monte Min., ete., Co. v. 
Last Chance Min., etc., Co., 171 U. S. 


55, 18 ‘SCt'895, 9438 Li ted: 72; Tyler 
Min. Co. v. Sweeney, 54 Fed. 284, 4 
CCA 329) ‘[aff=79- Fed.) 277, 24° CGA 


578]; Arizona Commercial Min. Co. 
v. Iron Cap Copper Co., (Ariz.) 232 P 
545; Rico-Argentine Min. Co. v. Rico 
Cons. Min. Co., 74 Colo. 444, 223 P 31; 
Calhoun Gold Min. Co. v. Ajax Gold 
Min. —Cos,, (27 <Colo2elis6on Pe607) 83 
AmSR 17, 50 LRA 209 [aff 182 U. S. 
499, 21 SCt 885, 45 L. ed. 1200). 

20. Wall v. U.S. Min. Co., 232 Fed. 
613; Carson City Gold, etce., Min. Co. 
v. North Star Min. Co., 73 Fed. 597 
[aff 83 Fed. 658,028 OCA" 333]; Ala- 
meda Min. Co. v. Success Min. Co., 29 
Ida. 618, 161 P: 862. 

21. Lawson v. U. S. Mining Co., 
207 US. Le282SCt 158 2b. ted 65 
[aff. 134 )Med.1 769,- 67o CCA) 587]; 


Argentine Min. Co. v. Terrible Min. 
Go., 122 U.S. 478, 7 SCt, 1356, 30. L. 
ed. 1140; Star Min. Co. v. Federal 
Min., etc., Co., 265 Fed. 881 [certiorari 
den 254 U. S. 651 mem, 41 SCt 148 
mem, 65 L. ed. 457 mem]; Last 
Chance Min. Co. v. Bunker Hill, etc., 
Min., etc., Co., 131 Fed. 579, 66 CCA 
£99 [certiorari den 200 U. S. 617, 26 
SCt 754, 50 L. ed. 622]; Bunker Hill, 
etc., Min., ete., Co. v. Empire State 
Idaho Min., etce., Co., 106 Fed. 471 
[rev on other grounds 114 Fed. 417, 
52 CCA 219 (certiorari den 186 U. S. 
482 mem, 22 SCt 941 mem, 46 L. ed. 
1260 mem)]; St. Louis Min., etc., Co. 
v. Montana Min. Co., 104 Fed. 664, 44 
CCA 120, 56 LRA 725 [writ of error 
dism 186 U. S. 24, 22 SCt 744, 46 L. 
ed. 1039]; Tom Reed Gold Mines. Co. 
v. United Eastern Min. Co., 24 Ariz, 
269, 209 P 283; Jefferson Min. Co. v. 
Anchoria-Leland Min., ete., Co., 32 
Colo. 176, 75. P 1070, 64 LRA 925; 
Bullion, ete., Min. Co. v. Eureka Hill 
Mini?Co.) 5 Utah 3, 11° P52). 

{a] Reasons for rule—‘This i¢ 
so because it has been the custom 
among miners, since before the en- 
actment of the mining laws, to re- 
gard and treat the vein as a unit and 
indivisible, in point of width, as re- 
spects the right to pursue it extra- 
laterally beneath the surface; because 
usually the width of the vein is so 
irregular, and its strike and dip de- 
part so far from right lines, that it 
is altogether impracticable, if not im- 
possible, to continue the longitudinal 
bisection at the apex throughout the 
vein on its dip or downward course; 
and because it conforms to the prin- 
ciple pervading the mining laws, that 
priority of discovery and of location 
gives the better right, as is illus- 
trated in the provision giving to the 


senior claim all ore contained in the . 


space of intersection where two or 
more veins intersect or cross each 
other, and in the further provision 
giving to the senior claim the entire 
vein at and below the point of union, 
where two or more veins with dis- 
tinct apices and embraced in separate 
claims unite in their course down- 
ward.” U. S. Mining Co. v. Lawson, 
134 Fed. 769, 
207 Ui. Sid, 28) SCt 15) 62) Iu. ed: k6545 

[b] Not a broad vein.—A bed of 
limestone of an average thickness of 
two hundred feet, but varying in 
thickness from a few feet at the 
surface to four hundred or five hun- 
dred feet in its dip, lying between 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and nete number, 


774, 67 CCA 587 [aff 
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§§ 252-255] 


rights of the senior locator;22 and where the end 
line planes of the two claims are not parallel, or 
do not coincide, the junior locator may follow the 
vein in its dip between the planes of his own end 
lines wherever not included between the end line 
planes of the senior location.2% 

[§ 253] (6) Limitation by Conflict on Dip with 
Prior Rights. If the apex of the vein is clearly 
within the surface boundaries of the location,?4 
it may be followed on its dip, although it enters 
a prior patented mining claim; nor is the right 


‘to follow such vein affected by the existence of other | 


veins on the adjoining location, if the vein followed 
dips under such veins.2® But the right to follow 
a vein may be limited by the right of another locator 
to pursue a vein apexing within his surface bound- 
aries on its dip downward into the former loca- 
tion;?? and where there are two or more adjoining 
locations on the same vein and there is a conflict 


~ upon the dip of the vein, the priority of the location 


. dips. 


takes precedence and controls.25 The extralateral 
rights belonging to a prior location may pass 
through the extralateral rights of a junior loca- 
tion ;*° if they do so the rights of the junior locator 
will again attach to his vein beyond the point of 
conflict.%° 

Conflict with agricultural grant. It has been held 
that if a vein on its dip passes into a prior agri- 
cultural grant, the vein cannot be followed into 
such grant.?+ 

[§ 254] (7) Rights as to Unappropriated Portion 
of Vein. Where the apex of a vein is entirely within 
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adjoining claims, the end lines of which are partly 
identical and partly diverge in the direction of the 
dip,®? so that a portion of the vein on its dip is 
unoccupied and unappropriated by such locations, 
three doctrines have been advanced as to the rights 
to such portion: (1) That such portion of the vein 
may be divided between the adjoining locations 
which own the entire apex of the vein.** (2) That 
the owner of the surface under which the unappro- 
priated part of the vein les owns it under his 
common-law rights.24 (3) That it may be located 
and acquired by any locator who makes a location, 
the surface boundaries of which include the apex 
of that part of the vein, even though such location 
is made by placing the stakes and marking the 
boundaries thereof on other locations, provided the 
location is made for the purpose of covering un- 
appropriated extralateral rights.*® 

[§ 255] (8) Extratateral Rights to Incidental or 
Secondary Veins. In accordance with the rule that 
a locator is entitled to all veins which have their 
apices within the boundaries of his location,* a 
locator is entitled to extralateral rights in incidental 
or secondary veins which have their apices within 
the surface lines of his location,®’ although they do 
not apex within the same segment of the claim with 
the discovery vein.*® In determining such rights 
it is a well settled general rule that the end lines 
of the claim as established for the original or dis- 
covery vein are the end lines of the claim for, and 
define, control, and limit the extralateral rights to, 
all incidental or secondary veins,*® although such 


beds of quartzite, does not constitute 258. supra § 248. 
a single broad vein or lode giving 27. St. Louis Min., etc., Co. v. s3. Champion Min. Co. v. Consoli- 
‘extralateral rights to claims on its] Montana Min. Co., 194 U. S. 235, 24} dated Wyoming Gold Min. Co., 75 


apex throughout its entire thickness, 
on evidence that, while it contained 
a clearly defined metal-bearing vein, 
lying for the most part on its foot- 
wall, which the owner of the apex 
claims he was entitled to follow ex- 


tralaterally, it was not generally 
mineralized. Utah Cons. Min. Co. v. 
Utah Apex Min. Co., 277 Fed. 41 


{certiorari den 258 U. S. 619 mem, 42 
SCt 272 mem, 66 L. ed. 794 mem]. 

[ec] As to secondary or incidental 
ve'n.—(1) Where a secondary or in- 
eidental vein crosses a common side 
line between two claims at an angle, 
and the apex of the vein is of such 
width that it is for a given distance 
partly within one claim and partly 
within the other, the rights of the 
parties will be determined by priority 
of location, and the entire vein be 
considered aS apexing upon the senior 
location until it has wholly passed 
bevond its side line, without regard 
to .the direction in which the vein 
St. Louis Min., etc., Co. v. 
Montana Min. ‘Co., 104 Fed. 664, 44 
CCA 120, 56 LRA 725 [writ of error 
dism 186 U. S. 24, 22 SCt 744, 46 L. 
ed. 1039]. (2) Rights as to secondary 
or incidental veins generally see in- 
fra § 255. 

Priority of locations generally see 
supra §§ 233, 234 

22. Hm pire State-Idaho Min., etc., 
Co. v. Bunker Hill, ete., Min., ete., 
Co,, 114 Fed. 417, 52 CCA 219 [rev 
106 Fed. 471, and certiorari den 186 
U.S. 482 mem, 22 SCt 941 mem, 46 L. 
ed. 1260 mem]. 

23. Empire State-Idaho Min., etc., 
Co. v. Bunker Hill, ete., Min., etc., 
Co., supra. 

24, See supra § 240. 

25. Colorado Cent. Cons. Min. Co. 
v. Turck, 70 Fed. 294, 17 CCA 128 
[aff 50 Fed. 888, 2 CCA 67]; Chees- 
man -v. Hart, 42 Fed. 98; Blake v. 
Butte Silver Min. Co., 2 Utah 54. 

26. Golden v. Murphy, 27 Nev. 
379; 75 P 625, 76°P-29. 

Rights as to: 

Cross veins see infra § 257. 
Veims uniting on the dip see infra § 


SCt 654, 48 L. ed. 953. 

28. Argentine Min. Co. v. Terrible 
Min. ‘Co., 122 U.S) 478,17 SCt 1356; -30 
Li!) eds 4114050 ) Tyler . Mine 'Co. ov. 
Sweeney, 79 Fed. 277, 24 CCA 578 [aff 
54 Fed. 284, 4 CCA 329]; Tyler Min. 
Co. v. Last Chance Min. Co., 71 Fed. 
848; Anaconda Copper Min. Colnv. 
Pilot Butte Min. Co., 52 Mont. 165, 
156 P1409; 

{a] Burden of proof.—In a suit 
involving a dispute over extralateral 
rights asserted by the owners of ad- 
jacent mining claims, defendant, 
whose location was last, has the bur- 
den of proving that it has priority 
throughout its entire depth, as to a 
vein apparently joining one having 
its apex in complainant’s claim. 
Butte, ete., Copper Co. v. Clark-Mon- 
tana Realty Co., 248 Fed. 609, 160 
CCA 509 [aff 233 Fed. 547, certiorari 
den 247 U. S. 516 mem, 388 SCt 581 
62 L. ed. 1245 mem, and aff 

Sz 12;'°39 SCt .231, 63° Li: ed. 


Priority of locations generally see 
supra §§ 233, 234. 
Rights as te veins uniting on their 


dip generally see infra § 258. 
29. Bunker Hill, ete., Min., etce., 
Co. v. Empire State-Idaho Min., etc., 


Co., 134 Fed. 268; Empire State-Idaho 
Min., ete., Co. v. Bunker Hill, etc., 
Min., ete., Co., 121 Fed: 973, 58 CCA 
STly Davis v. Shepherd, 31 Colo. 141, 
72 P 57, 

Rights as to cross veins generally 
see infra § 257. 

30. Bunker Hill, etce., Min., 
Co. v. Empire Staté-Idaho Min., 
Co., 134 Fed. 268. 

Rights as to cross veins generally 
see infra § 257. 

31. Amador Medean Gold Min. Co. 
v. South Springs Hill Gold Min. Co., 
386 Fed. 668, 13 Sawy. 523 [rev on 
other grounds 145 U. S. 300, 12 SCt 
OPW 36 Mu ved. T1201 See Anaconda 
Copper Min. Co. v. Pilot Butte Min. 
Co., 52 Mont. 165, 156 P 409 (recog- 
nizing this doctrine). 

32. Extralateral rights where loca- 
tors end lines diverge generally see 


ete., 
etc., 


Cals 78,026" Peb13: 

34. State v. Second Judicial Dist. 
Ct., 25 Mont. 504, 65 P 1020; Parrott 
Silver, etc., Co. v. Heinze, 25 Mont. 
he 64 P 326, 87 AmSR 386, 53 LRA 


35. Del Monte Min., etc.,' Co. v. 
Last Chance Min., etc., Co., 171 Ws. 
56, 18 SCt 895, 43 La. ed. 72; Bunker 


Hill, ete., Min., etc., Co. v. Hmpire 
State-Idaho Min., etc., Co., 134 Fed. 
268; Bunker Hill, etc., Min., etc., Co. 
Vv. Wmpire State- Idaho Min., ete:.Co., 
109 Fed. 538, 48 CCA 665. 

Extending lines over adjoining 


locations generally see supra § 193. 

36. See supra § 238. 

37. Ajax Gold Min. Co. v. Hilkey, 
31 Colo. 131, 72 P 447, 102 AmSR 23, 
62 LRA 5553 Anaconda Copper Min. 
Co. v. Pilot Butte Min. Co., 52 Mont. 
165, 156 409. And see cases infra 
note 39, 

38. Ajax Gold Min. Co. v. Hilkey, 
81 Colo. 131, 72 P 447, 102 AmSR 283, 
62 LRA 555. 

39. Walrath v. Champion Min. Co., 
171 U.S. 293, 18 SCt 909, 43 L. ed. 170 
Laff 72 Fed. 978, 19 CCA 323 (mod 63 
Fed. 552)]; Last Chance Min. Co. v. 
Tyler Min, Co., 157 U. S. 683, 15 SCt 
733, 39 L. ed. 859; Iron Silver Min. 
Co. v. Elgin Min., etc., Co., 118 U.S. 
196, 6 SCt 1177, 30 L. ed. 98; North- 
sport Smelting, etc., Co. v. Lone Pine- 
Surprise Cons. Mines Co., 278 Fed. 
719 {aff 271 Fed. 105]; Clark-Montana 
Realty Co, v. Butte, etc., Copper Co., 
233 Fed. 547; Conkling Min. Co. v. 
Silver King Coalition Mines Co., 230 
Fed. 553, 144 CCA 607 [rev on other 
grounds 255 U. S. 151, 41 SCt 310, 65 
L. ed. 561]; Last Chance Min. Co. v. 
Bunker’ Hill,’ ete., Min., ete., Co., 131 
Fed. 579, 66 CCA 299 [certiorari den 


200 U. S. 617, 26 SCt 754, 50 L. ed. 
622]; Empire State-Idaho Min., etc., 
Co. v. Bunker Hill, etc., Min., etc., 


Co., 114 Fed. 417, 52 CCA 219 [cer- 
tiorari den 186 U. S. 482 mem, 22 
SCt 941 mem, 46 L. ed. 1260 mem]; 
St. Louis Min., etc., Co. v. Montana 
Min. Co., 104 Fed. 664, 44 CCA 120. 
56 LRA 725 [writ of error dism 186 


824 [40 C.J.] 


veins have different courses or dips.*° 
But it has been 
held that, although the boundary planes of the 
secondary veins must be parallel with the end lines 
of the location, they need not be coincident with 
such -lines,‘? and the fact that the planes bound- 
ing the rights along the original vein may be fixed 
in different places from those bounding the rights 
on the secondary vein does not enlarge or lessen 
the rights which attach to the latter.** 

It is generally held that the 
general rule applies even where the incidental or 
secondary veins cross a side line of the location,** 
and the locator has no extralateral rights as to 
such a vein beyond the vertical plane of the end 
But according to some deci- 
sions the extralateral rights on such a vein are 
bounded by planes drawn parallel to the end lines 
at the points where the secondary vein crosses the 
side line,#® or, where it enters and departs across 


also applies as to side lines.*? 


Crossing side line. 


lines of the claim.*® 


U. S. 24, 22 SCt 744, 46 L. ed. 1039]; 
Walrath v. Champion Min. Co., 63 
Fed. 552; Consolidated Wyoming Gold 


Min. Co. v. Champion Min. Co., 63 
Fed. 540; Blue Bird Min. Co. v. 
Largey, 49 Fed. 289; Jefferson Min. 


Co. y. Anchoria-Leland Min., etc., Co., 
32 Colo. 176, 75 P 1070, 64 LRA 925 
fexpl Ajax Gold Min. Co. v. Hilkey, 
31 Colo. 131, 72 P 447, 102 AmSR 238, 
62 LRA 555 (which decided that 
planes drawn parallel with the end 
lines and at points where the vein 
passed through the side lines 
bounded the. extralateral rights)]; 
Stewart Min. Co. v. Ontario Min. Co., 
23 Tda. 724,. 132 P 78% [aft 237 U.S: 
350, 35 SCt 610, 59 L. ed. 989]; Ana- 
conda Copper Min. Co. v. Pilot Butte 
Min. Co., 52 Mont. 165, 156 P 409. 

[a] “All veins are made of equal 
dignity, and extralateral rights upon 
secondary veins, if they are so situ- 
ated with reference to the parallel 
end-lines that extralateral rights at- 
tach at all, are to be measured by 
the same rule as are the rights upon 
the discovery or original vein.” 
Anaconda Copper Min. Co. v. Pilot 
Butte Min. Co., 52 Mont. 165, 186, 156 
P 409. : 

{[b] Length of apex; extreme 
limit.—‘‘The length of the avex in- 
tercepted by the planes of the end- 
lines will be the extreme limit of the 
rights upon the original vein. So 
must the rights on the secondary 
vein be limited, whether the seg- 
ment of it intercepted in like manner 
be longer or shorter than the seg- 
ment of the original vein.” Ana- 
conda Copper Min. Co. v. Pilot Butte 
Min. Co., 52 Mont. 165, 186, 156 P 409. 

[c]- The discovery vein is the pri- 
mary vein for the purpose of locat- 
ing a mining claim and determining 
which are the end and which the side 
lines, and where the discovery vein 
crosses the opposite side lines of the 
claim as located, the side lines be- 
come end lines, not only with re- 
spect to such vein, but for deter- 
mination of extralateral rights in any 
other vein which apexes within the 
claim. Northport Smelting, ete., Co. 
v. Lone Pine-Surprise Cons. Mines 
Co:, 278 Fed. 719 [aff 271 Fed. 105]. 

[d] Criticism.—This doctrine was 
reviewed and criticized in an article 
in 16 Harvard L. Rev. p 94. 

“End lines” defined generally sce 
Supra § 33. 

40. Silver King Cvalition Mines 
Co.: v. Conkling Min. Co.; 256 U. S. 
18, 41 SCt 426, 65 L.. ed) 811; Wal- 
rath v. Champion Min. Co., 171 U. S. 
293, 18 SCt 909, 48 L. ed. 170 [aff 
72 Fed. 978, 19 CCA 223]; Iron Silver 
Min. Co. v. Elgin Min., ete., Co., 118 
WPS 196; CoSCEIT Ti) tp Omens: 

41. Northport Smelting, etc., Co. 
v. Lone Pine-Surprise Cons. Mines 
Co., 278 Fed. 719 [aff 271 Fed. 105]; 


——; 
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This rule 


ments. 


Stewart Min. Co. v. Ontario Min. Co., 
23 Ada: 24, 032) Pl 787, fatt, 237 Us 8; 
350, 35 SCt 610, 59 L. ed. 989]. 

42. Ajax Gold Min. Co. v. Hilkey, 
31 Colo. 131, 72 P 447, 102 AmSR 23, 
62 LRA 555, 


43. Anaconda Copper Min. Co. v. 
Pilot Butte Min. Co., 52 Mont. 165, 
156 P 409. 

44. Clark-Montana Realty Co. v. 


Butte, etce., Copper Co., 233 Fed. 547; 
Walrath v. Champion Min. 3 
Fed. 552; Stewart Min. Co. 
tario Min. Co., 23 Ida. 724, 132 P 787 


[aff 237 U.S. 350) 35 SCt.610, 59 L. 
ed. 989]. 
[a] “In other words (1) the 


courts have held that the locator of 
a mining claim cannot treat the end 
lines of his location as the true end 
lines for the purpose of one vein 
having its apex within the surface 
boundary of the claim and pursue his 
extralateral rights on that vein in 
one direction, and then claim that 
those same end lines are side lines 
with reference to another vein hav- 
ing its apex within the surface bonn- 
daries of the location, so as to enable 
him to pursue his extralateral right 
on the secondary vein in substan- 
tially the same direction as the 
course or Strike of his primary or 
discovery vein.” Stewart Min. Co. 
v. Ontario Min. Co.,. 23 Ida. 724. 740, 
132 Pavs7 [aft 237..U.S. 350% 35. Set 
610, 59 L..ed. 989]: (2) “There can 
be but one set of end lines, and if the 
located end lines fix extralateral 
rights upon one vein . they fix 
them upon all veins.” Clark-Montana 
Realty Co. v. Butte, etc., Copper Co., 


233 Fed. 547, 571. 


45. Iron Silver Min. Co. v. Elgin 
Min:, .etcxGo., 0118) Uz S.t196, 6). SCt 
1177, 30 L. ed. 98; Cosmopolitan Min. 
Co. v. Foote, 101 Fed. 518; Stewart 
Min. Co. v. Ontario Min. Co., 23 Ida. 
"24; 132 P T87 [att 1237 Wy SS. 800;-30 
SCt 610, 59 L. ed. 989]. 

46. Montana Min. Co. v. St. Louis 
Min. etes, Co: 18387Med. bi, 105 56CA 
343 [certiorari den 220 U. S. 611, 31 
SCt 715, 55 :L. ed. 609]. 

47. St. Louis Min., ete., Co. v. 
Montana Min. Co., 104 Fed. 664, 44 
CCA 120, 56 LRA. 725 [writ of error 
dism 186 U. S. 24/922 SCt 744, 46 L. 


ed. 1039]. 
48. Kennedy Min., ete, Co. v. 
Argonaut Min. Coi) 189 70, -S. 15) 23 


SCt 501, 47 L. ed. 685; Boston, ete., 
Cons. Copper, ete., Min. Co. v. Mon- 
tana Ore Purchasing Co., 89 Fed. 529; 
EKureka Cons. Min. Co. v. Richmond 
Min. Co., 8 F. Cas. No. 4,548, 4 Sawy. 
302, 9 MorrMinR 578 [aff 103 U. S. 
839, 26 L. ed. 557]; Montana Ore 
Purchasing Co. v. Boston, ete., Cons. 
Copper, etc., Min. Co., 27 Mont. 536, 
71 P 1005; Butte, etc., Cons. Min. Co. 
v. Montana Ore Purchasing Co., 27 
Mont. 152, 69 P 714. 


[§§ 255-257 


the same side line, by planes parallel to the end 
lines at the points of entrance and departure.** 

[§ 256] (9) Boundaries to Rights Fixed by Agree- 
The boundaries of extralateral rights may 
be fixed by conveyances or contracts between ad- 
joining or overlapping owners.*® But an oral agree- 
ment to this effect cannot affect the extralateral 
rights pertaining to one of the claims which has 
passed into the hands of others, without knowledge 
of the agreement, as against junior claim owners, 
who have no interest in the other claim or privity 
with the agreement.*? 

[§ 257] f. As to Cross Veins. 
congress,°° where two or more veins intersect or 
cross each other, the senior location is entitled to 
all the ore or mineral contained within the space 
of intersection,®*! but the junior locator has a right 
of way through such space of intersection for the 
purpose of working its mine beyond ;5* and whether 
in a particular case there is such an intersection 


Under an act of 


Agreement as to unappropriated 
portion of vein see supra § 254. 

Joint mar $s see supra § 210. 

49. Empire State-Idaho Min., etc., 
Co. v. Bunker Hill, etc., Min., ete., 
Co., "i3l" Bed? 591 66 = CCA’ 939 Tapp 
dism 200 U. S. 6138, 26 SCt 754, 50 L. 
ed. 620]. 

50. The statute provides: “Where 
two or more veins intersect or cross 
each other, priority of title shall gov- 
ern, and such prior location shall be 
entitled to all ore or mineral con- 
tained within the space of intersec- 
tion: Provided, however, That the 
subsequent location shall have the 
right of way through said space of 
intersection for the purposes of the 
convenient working of the said mine: 
And provided also, That where two or 
more veins unite, the oldest or prior 
location shall take the vein below 
the point of union, including all the 
space of intersection.” Act May 10, 
1872 (17 Un S. Stat I, 964 cet52) 


§ 14. 
Sl.. Us S-—U. Se. Mining? iGo; 
Lawson, 134 Fed. 769, 67 CCA 587 


Faffi-207 U. So 1.-28. SCt £5,052 ed. 
65]; Empire State-Idaho Min., etc., 
Co. _v. Bunker Hill, ete., Min., ete., 
Co., Las Medio 73s, 58) CCAS SIA: 

Ariz.— Watervale Min. Co, v. Leach, 
4 Ariz. 34, 33 P 418. 

Cal.—Stinchfield v. Gillis, 96 Cal. 
33, 30 P 839. ; 


Colo.—Esselstyn v. U. S. Gold Corp., - 


59 Colo. 294, 149 P 93, 

Mont.—Hickey v. Anaconda Copper 
Min. Co., 33 Mont. 46, 81 P 806; Par- 
dee v. Murray, 4 Mont. 234, 2 P 16 
[writ of error dism 127 U. S. 787 
mem, 382 L. ed. 325 mem]. 

[a] Statute not applicable.—(1) 
This statutory right of priority as to 
the ore or mineral contained within 
the space of intersection has no ap- 
plication to a conveyance of part of 
a mining claim, in respect of which 
there is no priority of location, and 
was not intended to limit or define 
the rights of a person in possession 
of a tract of mining ground where 
there is more than one vein, or to 
prescribe the effect of a conveyance 
by the locator of a claim of a portion 
of his location. Stinchfield v. Gillis, 
107 Cal. 84, 40 P 98 [nwrit of error 
dism 159) Ua 8.1658, 16 SCt 18d. 401. 
ed. 295]. (2) This provision does not 
apply to single veins. Omar v. Soper, 
11 Colo. 380, 18 P 448, 7 AmSR 246. 

52. Empire State-Idaho Min., etc., 


Co. v. Bunker Hill, ete., Min., ete., 
Co, iz Wed. e930 58 eC Amel Os 
camp v. Crystal River Min. Co., 58 


Fed. 298, 7 CCA 233; Watervale Min. 
©o..ov. sueacht eA: Arizeg 3400330 Peedi gis 
Calhoun Gold Min. Co. v. Ajax Gold 
Min. Co., 27 Colo. 1, 59 P 607, 88 Am 
SR 17, 50 LRA 209 [aff 182 U. S. 499, 
21 SCt 885, 45 L. ed. 1200]; Omar v. 
Soper, 11 Colo. 380, 18 P 443, 7 Am 


Wor later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


y 


§§ 257-259] es AND 


or crossing and if so where it occurs ‘is generally 
a question of fact.°* This provision applies to loca- 
tions made under the act of 1872, as-well as before,>+ 
and another provision of the same act relating to 
a locator’s rights of possession and enjoyment * 
is supplemented by this provision, and the two 
provisions should be construed together in deter- 
mining rights arising out of cross or intersecting 
veins.°® 

Conflicting doctrines. Although there has been 
some conflict in the decisions in construing the cross 
vein provision,°’ accbrding to later decisions this 
provision applies to the intersection or crossing of 
veins upon either their strike or their dip,°® “and 
the term ‘‘space of intersection’’ means intersection 
either of veins or conflicting claims, according to 
the facts in each particular case,59 meaning, where 
the veins intersect on the dip, the intersection of the 
veins, but where the claims cross and intersect on 
the strike of the lodes, the intersection of the 
claims.®° Under this doctrine, where veins cross 
or intersect each other on their strike, the prior 
locator is entitled to all the ore of the cross vein 
within the surface boundaries of his location ex- 
tended downward vertically ;°! and the junior locator 
has an easement for right of way to follow his 
vein across the prior location for the purpose of 
the convenient working of his mine beyond,*? but 
not for the purpose of taking any ore from within 


the surface boundaries of the prior location.®* Ac- 
SR 246; Pardee v. Murray, 4 ee tion except at the 
234, 2 Pp 16 [writ of error dism 127} tion, 

U. S: 787 mem, 32 L, ed. 325 ml: at 


53. Hsselstyn v. U. S. Gold Corp., 
59 Colo. 294, 149 P 93. 
54. Wilhelm v. Silvester, 101 Cal. 


working 


Mins, ete; Cox, del: 


and that he had a right of way 
that point for the purpose of 
his lode (Hall v. Equator 
Wy Case, Now 5;934, 
MorrMinRights 282; Coffee v. Emigh, 
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cording to other decisions the provision applies 
only to veins which cross or intersect on their dip, 
the senior locator being entitled to the ore bodies 
in the space of intersection of the veins, and the 
junior locator to a right of way through such space 
to work his vein beyond.®4 

[§ 258] g. As to Veins Uniting on Dip. By an 
express provision of an act of congress where 
two or more veins unite, the oldest or prior loca- 
tion shall take the vein below the point of union, 
including all the space of intersection.°° This pro- 
vision applies only where the veins unite on their 
dip, and not where they unite on their course or 
strike.°® Under this construction, where two veins 
having their apices in different claims unite on 
their dip, the point of intersection and the entire 
vein from such point downward belongs to the older 
of the claims.®°* If such veins unite on their dip 
within the perpendicular lines of the claim of a third 
party, such third party is not entitled to contest 
the right to the ore in the vein beyond the point 
of union, since he has no title to either vein.*® 

[§ 259] h. As to Tunnel Claims and Sites®°—(1) 
In General. Under the Federal Mineral Act?® the 
locator and claimant of a tunnel claim or site has 
the right to the possession of any vein or lode 
which may be discovered within three thousand feet 
from the face of the tunnel and on the line thereof, 
which was not known to exist,"1 or the apex of 
which is not within the surface boundaries of a 
veins below the surface and extend- 
ing thence downward. It is said that 
the word “below” cannot be construed 
as meaning ‘beyond,’ which would 


be necessary if this section included 
veins which united on their course 


point of intersec- 


358, 35.P 997;-Calhoun Gold Min. Co.|15 Colo. 184, 25 P 83, 10 LRA 125;] or strike. Lee v. Stahl, 13 Colo. 174, 
vi Ajax Gold; Min. Co., 27 :Colo, 1, 69 |i Lee. wv. Stahl, 13 Colo. CE Do P}]22 P 436. 
P 607, 88 AmSR 17, 50 LRA 209 [aff] 436; Morgenson v. Middlesex Min., 67. U. S.—Calhoun Gold Min. Co. 
U82 51S. 499; 2b SCt 885, 45 LL. ed. jiete.,,-Co., 11> Colo; 176,17 P 513; Lee|v. Ajax Gold Min. Co., 182\ U.S. 499} 
1200]. v. Stahl, 9 Colo. 208, 11 P 77; Brana-| 21 SCt 885, 45 L. ed. 1200; Roxanna 
. 55. Act May 10, 1872 (17 U. S. St.} gan v. Dulaney, 8 Colo. 408, 8 P 669),| Gold-Min., ete., Co. v. Cone, 100 Fed. 
at L. 91 c 152) § 3. See also supra} was overruled in Calhoun Gold Min. 
$§ 235-238. Co. v. Ajax Gold Min. Co., 

56. Calhoun Gold Min. Co. v.|59 P 607, 83 AmSR 17, 50 LRA 209 
Ajax Gold’ Min. Co., 182 U. S. 499, 21) [aff-182 U.-S.-499, 21 SCt 885, 45 Li 


SCt 885, 45 L. ed. 1200 [aff 27 Colo. 
1,59 P 607,838 AmSR. 47, 50 LRA 


ed. 1200]. 
62. 


209], Consolidated ‘Wyoming Gold! Gold Min. Co., supra. 
Min. Co. v. Champion Min. Co., 63 63. 

Fed. 540; Watervale Min. Co. v.| Gold Min. Co., supra. 
Leach, 4 Ariz. 34, 33 P 418; Stinch- 64. 

field v. Gillis, 107 Cal. 84, 40 P 98] Ariz. 34, 33 P 418; 


ete, 


{writ of error dism 159 U. S. 658, 16 one 


SCEPISIM AOL: ced! 29545 Wilhelm v. 
Silvester, 101 Cal. 358, 35 P 997. But 
see Hall v. Equator Min., etc., Co., 
11 F, Cas. No. 5,931, MorrMinRights 
282 (where the court indicated that 


25 P 794; 
[a] 


Calhoun Gold Min. Co. v. Ajax 
Calhoun Gold Min. Co. v. Ajax 
Watervale Min. Co. v. Leach, 4 


Co. v. Way Up Min. Co., 1 Ariz. 
Wilhelm v. Silvester, 
LOW Cali358; 35eR-997%- 

“‘Ore within the space of in- 
tersection,’ means that body of ore 
bounded by the foot- 


168; Consolidated Wyoming Gold Min. 
Co. v. Champion Min. Co., 63 Fed. 540; 
Little Josephine Min. Co. v. Fuller- 
ton, 58 Fed. 521, 7 CCA,.340; Hall vy. 
Equator Min., etc., Co., 11 F. Cas. No. 
5,931, MorrMinRights 282. 
Ariz.—Watervale Min. Co. v. Leach, 
4 Ariz. 34, 33 P 418. 
Cal.—Champion Min. Co. 
solidated Wyoming Gold Min. Co., 
Calais, eliGwe aise 
Colo.—Rico- Argentine Min. Co. v. 
Rico Cons. Min. Co., 74 Colo. 444, 
455, 223 P 31 [quot Cyc]. 
Mont.—Anaconda Copper Min. Co. 
v. Pilot Butte Min. Co., 52 Mont. 165, 
179, 156 P 409 [eit Cyc]; Anaconda 


27 Colo. 1, 


v. Con- 
15 
Tombstone Mill, 


and hanging- 


these provisions are conflicting). 

57. See cases infra notes 58-64. 

58. Calhoun Gold Min. Co. v. 
Ajax Gold Min. Co., 27 Colo. 1, 59 P 
607, 88 AmSR 17, 50 LRA 209 (aff 
182. U. S. 499, 21 SCt 885, 45 L. ed. 
1200]. 

58. Calhoun Gold Min. 

Ajax Gold Min. Co., supra. 

6€o. Calhoun Gold Min. Co. v. Ajax 
Gold Min. Co., supra. 

[a] “The words ‘intersect’ and 
‘cross’ as uSed in this section, are 
not strictly synonymous, and in using 
both, it must be presumed intended 
to provide for different conditions. 
Veins might intersect, either on their 
strike or dip, and not cross.” Cal- 
houn Gold Min. Co. v. Ajax Gold Min.’ 
Co., 27 Colo. 1, 16, 59 P 607, 88 AmSR 
17, 50 LRA 209. 

61. Calhoun Gold Min. Co. v. Ajax 
Gold Min. Co., supra [aff 182 U. S. 
499, 21 SCt 885, 45 L. ed. 1200]. 

{a] Former doctrine overruled.— 
The former doctrine in Colorado that 
the senior Jocation took no part in 
the cross veins except at the point of 
intersection, and that the junior lo- 
eation took the entire cross vein 
within the limits of the senior loca- 


Co. we 


walls of one lode extended in a gen- 
eral course of that lode and the foot- 
and the hanging-walls of the inter- 
secting lode extended upon its gen- 
eral course. It is only to this body 
of ore, limited as we have noted, that 
section 2336 relates.” Watervale 
Min. Co. v. Leach, 4 Ariz. 34, 63, 33 
P 418. 

[b] In Montana it has been held, 
without defining the term “space of 
intersection’? as used in the statute, 
that “if a vein with a prior location 
crossed another, such vein would not 
disturb the possession of the subse- 
quent location, except as to the ex- 
tent of the cross-vein, and would 
entitle the prior location to the ore 
and mineral contained in the space of 
intersection.” Pardee v. Murray, 4 
Mont. 234, 279, 2 P 16 [writ of error 
dism 127 U. S. 787 mem, 32 L. ed. 
325 mem]. 

65. Act May eo ou GEWs Suist: 
at L. 96 ¢ 152) § 1 


66. Lee v. aan 13 'Colo. 174, 22 
P 436. And see cases infra note 67. 
[a] This construction is based 


upon the theory that the use of the 
words “below the point of union” 
must have reference to the union of 


Copper Min. Co. v. Pilot Butte Min. 
Co., 51 Mont. 443, 153 P 1006. 
68. Roxanna Gold-Min., ete., Co. v. 
Cone, 100 Fed. 168. 
69. Cross references: 
Adverse claim by tunnel site claim- 
ant see infra § 342. 
Extent of tunnel claim or site gener- 
ally see supra § 188 
Marking boundaries of tunnel claim 
See supra § 214 


70. Act May 10, LST2aClieU. Sans t. 
at L. 92 c 152) § 4. 

71. Enterprise Min. Co. v. Rico- 
Aspen Cons. Min. Co., 167 U. S. 108, 


17 SCt 762, 42 L. ed. 96 [aff 66 Fed. 
200, 13 CCA 390]; Glacier Mountain 
Silver Min. Co. v. Willis, 127 U. S. 
Ai sr8P SCti214) 32 Glsved. A237 Cale 
houn Gold Min. Co. v. j 
Mina? Cou gi2i BiColo,; abkbno Sire 
AmSR 17, 50 LRA 209 [aff 182 U. S. 
499, 21 SCt 885, 45-L. ed. 1200]; 
Corning Tunnel Co. v. Pell, 4 Colo. 
507; Hope’ Min.) Co.) v2) Brown, 2k 
Mont. 370, 28 P 732; Hope Min. Co. v. 
Brown, 7 Mont. 550, 19 P 218. 

{a] Veins which the tunnel 
crosses are the only ones to whic 
the locator can acquire any right, 
Enterprise Min. Co. v, Rico-Aspen 
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prior location, dropped down perpendicularly’ at 
the date of the location of the tunnel site or claim,” 
to the same extent along the vein or lode as if 
discovered from the surface," provided the work 
on the tunnel is prosecuted with reasonable dili- 
gence.™®> Locations made by others on the line of 
such tunnel of veins or lodes, which do not appear 
on the surface, after the commencement of the tun- 
nel, and while the same is being prosecuted with 
reasonable diligence, are invalid.“®° <A failure to 
prosecute the work on the tunnel for six months 
shall be considered as an abandonment of the right 
to all undiscovered veins on the line of such tunnel,’? 
but does not affect rights already acquired.’® 

[§ 260] (2) Discovery as Affecting Rights.’? Un- 
like a discovery on the surface,®® discovery of 
mineral in a tunnel is not essential to the creation 
of a vested right to veins or lodes in such tunnel,®* 
although a claim in respect of such vein or lode 
cannot be completely located until there has been 
such a discovery.*? And also unlike a discovery on 
the surface,?* a discovery in a tunnel when made 
relates back and protects the locator’s rights from 
the date of the tunnel location.** 

[§ 261] (3) ‘‘Face’’ of Tunnel. The term 
‘‘face’’? of tunnel, as used in this connection,®® 
has been defined to mean the first working face 
formed in the tunnel, and to signify the point at 
which the tunnel actually enters cover, it being 


Cons. Min. Co., 167 U. S. 108, 17 SCt]| § 184. 
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from this point that the three thousand feet upon 
which prospecting is prohibited by force of the 
reservation in the statute are to be counted.*° _ 

[§ 262] (4) ‘‘Line’’ of Tunnel. The term ‘‘line’’ 
of tunnel, as used in the provision inhibiting loca- 
tions by others on the ‘‘line’’ of the tunnel,®’ has 
been defined by some early decisions as the space 
marked by the sides or exterior lines of the tun- 
nel.88 By later decisions, however, the term “‘line 
of the tunnel’’ as so used is construed as meaning 
a plane bounded by fifteen hundred feet on. either 
side of the base of the tunnel and within three 
thousand feet from the face of the tunnel, on the 
projected extension thereof.*® 

[§ 263] (5) Right of Way Through Prior Loca- 
tion. A tunnel claimant has no right of way for 
the construction of the tunnel through prior loca- 
tions,°° unless such right is given by a local 
statute.%+ : : 

[§ 264] 7. Labor and Improvements as Condi- 
tions of Continuance of Rights®?—a. Necessity— 
(1) In General. Under miners’ rules and cus- 
toms®? and under subsequent statutory regulations,°* 
a locator of a mining claim is required to perform 
certain labor or place certain improvements on the 
claim as a condition to holding the same; and 
the principle has now become axiomatic that dis- 
covery and appropriation are the source of title 
to mining claims,®° and that development by work- 


lodes within a distance of three hun- 


762, 42 L. ed. 96. 

“Blind” vein or lode defined see 
supra § 48. 

72. Calhoun Gold Min. Co. v. Ajax 
Gold Min. Co., 27 Colo. 1, 59 P 607, 
83 AmSR 17, 50 LRA 209 [aff 182 
Wiese 51998) S21, ESCt)? S85; 274ow 
ed. 1200]. 

73. Calhoun Gold Min. Co. v. Ajax 
Gold Min. Co., supra. And see cases 
supra note 71. 

74. Campbell v. Ellet, 167 U. S. 
£16, 17 SCt 765,-42- LL. edt 101 [aft 13 
Colo. 510, 33 P 521]; Enterprise Min. 
Co. v, Rico-Aspen Cons. Min. Co., 167 
UES: 108; PSC 762542. Ee eds -965 
Glacier Mountain Silver Min. Co. v. 
Willis, 127 U.S. 471, 8 SCt 1214, 32 
L. ed. 172; Corning Tunnel Co. v. 
Pell, 4 -Colo: 507; Hope Min, Co. v. 
Brown, 11 Mont. 370, 28 P 732; Hope 
a Co. v. Brown, 7 Mont. 550, 19 P 

18. 

75. Enterprise Min. Co. v. Rico- 
Aspen Cons, Min. Co., 66 Fed. 200, 13 
CGA 390" [aft L67- US: 108,°27 “SCE 
762, 42 L. ed. 96]; Corning Tunnel, 
Gor, vee Peller 4 Colors DOTS BACK LY. 
Sierra Nevada Cons. Min. Co., 2 Ida. 
(Hasb.) 420, 17 P 83; Hope Min. Co. 
v. Brown, 11 Mont. 370, 28 P 732. 

Work in tunnel as assessment work 
en claim see infra § 277. 

76. Hope Min. Co. v. Brown, 11 
Mont. 370, 28 P 782; Hope Min. Co. v. 
Brown, 7 Mont. 550, 19 P 218. 

Appropriated lands as not subject 
eae location generally see supra § 

Discovery work generally see supra 
§§ 183, 184. 

77. Enterprise Min. Co. v. Rico- 
Aspen Cons. Min. Co., 167 U. S. 108, 
17 SCt 762, 42 L. ed. 96; Glacier 
Mountain Silver Min. Co. v. Willis, 
127 U.S. 471, °8-SCt' 1214, 82 Li ed: 
172; Ellet v. Campbell, 18 Colo. 510, 
33 oP) b2as fathom eee 16. 17 eSeG 
765, 42 L. ed. 101]; Corning Tunnel 
Co. v. Pell, 4 Colo. 507; Back v. Sierra 
Nevada Cons. Min. Co., 2 Ida. (Hasb.) 
420, 17 P 883; Hope Min. Co. v. Brown, 
11 Mont. 370, 28 P 732. 

Abandonment of claim generally 
see infra §§ 291-3800. 

78. Fissure Min. Co. v. Old Susan 
Min, Ca., 22 Utah 438, 63 P 587. 

79. Discovery in tunnel as consti- 
tuting discovery work see supra 


80. See supra §§ 174-176. 

81. Creede, etc., Min., etc, Co. v. 
Uinta Tunnel Min., etc., Co., 196 U. S. 
337, 25 SCt 266, 49 L. ed. 501. 

[a] “Whe striking characteristic 
of this section of the act (Act May 
10, 1872, § 4) is that it gives the 
right to the possession of certain 
veins or lodes to the diligent owner 
of a tunnel before his discovery or 
location of any lode or vein what- 
ever, contingent only upon his sub- 
sequent discovery of such veins in 
his tunnel. Veins or lodes discovered 
on the surface or exposed by shafts 
from the surface must be found be- 
fore any right to them vests (Act 
May . 10) 1872, "$§ 2, 5; Rev. ‘St $s 
2320, 2324); but this section declares 
that the owners of a tunnel, by sim- 
ply locating and diligently prose- 
cuting it, without the discovery or 
any vein or lode whatever, ‘shall 
have the right of possession of all 
veins or lodes within three thousand 
feet from the face of such tunnel on 
the line thereof, not previously 
known to exist, discovered in such 
tunnel, to the same extent as if 
discovered from the surface.’” En- 
terprise Min. Co. v. Rico-Aspen Cons. 
Min. Co., 66 Fed. 200, 204, 13 CCA 
390 [aff 167 U. S. 108, 17 SCt 762, 42 
Bred 79e% 

82. Enterprise Min. Co. v. Rico- 
Aspen Cons, Min. Co., 167 U. S. 108, 
17 SCt 762, 42 L. ed. 96; Bonner vy. 
Meikle, 82 Fed. 697; Corning Tunnel 


Co. v. Pell, 4 Colo. 507; Hope Min. 
a v. Brown, 11° Mont. 370, 28 P 
83. Sec supra § 181. 
84 Enterprise Min. Co. v. Rico- 


Aspen Cons. Min. Co., 167 U. S. 108, 
17 SCt 762, 42 L. ed. 96 [aff 66 Fed. 
200, 18 CCA 390]. 

85. See supra § 259. 

86. Land Office Reg., rule 16 [quot 
Costigan Min. L. p 234]; Gen. Circu- 


lar Instr. of Land Dept. Oct. 31, 
1881 § 22. 

87. See supra § 259. 

88. Corning Tunnel Co. v. Pell, 4 
Colo. 507. 

[a] In Montana an early case 


recognized this definition as being a 
reasonable and fair construction; but, 
in applying it, it said; “Third persons 
have a‘right to locate any veins or 


dred feet on either side of the line 
of the tunnel, but not on the line of 
the tunnel. ... Of course, any loca- 
tions so made are at the risk of the 
locators, for upon the discovery of 
the vein or lode in the tunnel, all 
locations made subseauent to the 
commencement of the tunnel become 
invalid, if they are within three hun- 
dred feet on either side of the vein 
or lode, and within fifteen hundred 
feet as located along the vein or lode 
discovered.” Hope? “Mins Cou2tv. 
Brown, 7 Mont. 550, 557, 19 P. 218. 

69. Ellet v. Campbell, 18 Colo. 510, 
33 P 521 faff 167 U. S.0116,-17 SCt 
765, 42 L. ed. 101]; Hope Min. Co. 
v. Brown, 11 Mont. 370, 28 P 732 
[overr in part 7 Mont. 550,19 P 218]; 
Costigan Min. L. p 235. 

go. Calhoun Gold Min. Co. v. Ajax 
Gold Min. Co., 27 Colo. 1, 59 P 607, 
88 AmSR 17, 50 LRA 209 [aff 18% 
U. S. 499, 21 SCt 885, 45 L. ed. 1200]; 
St. Louis Min., etc., Co. v. Montana 
Min, Co., 194 U. S. 235, 24 SCt 654, 48 
L. ed. 953 [aff 113 Fed. 900, 51 CCA 
530, 64 LRA 207]. 

[a] Rights under several provi- 
sions.—The rights conferred by U.S. 
Rev. St. § 2322 are not subject to 
the right of way expressed in § 2323 
or limited by § 2336 of such statute, 


and the last section merely supple- 


ments the first. Calhoun Gold Min. 
Co, v. Ajax Gold Min. Co., 27 Colo. 1, 
59 P 607, 88 AmSR 17, 50 LRA 209 
[aff 182)“ Us Sy 499) 21 S@tuss5, 454i. 
ed. 1200]. 

91. See statutory provisions. 

{a] In Idaho under Act March 15, 
1899 (5 Sess. L. p 442) the owner of a 
mining tunnel may run it through the 
claims of other parties, provided he 
pays for all actual damages or injury 
done to the owners of the claims 
crossed by such tunnel. Baillie v. 
Larson, 138 Fed. 177 [aff 152 Fed. 93, 


‘81, CCA 31:7). 


92. Cross references: 
“Assessment work” defined see As- 
sessment Work 5 C. J. p 821. 
Contracts to perform assessment 
work see infra 78 III, E. 
Work ye tunnel claim see supra 


See infra § 265. 
See infra § 266. 
See supra § 174. 


94. 
95. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, . 


cageliee "Ta 


§§ 264-266] 


ing is the condition of their continued possession 


and enjoyment.®* 


[$ 265] (2) Under Miners’ Rules and Customs. 
Under the local rules and customs of miners prior 
to the statute of 1872," a locator of a mining claim 
was required as a condition to the continuance of 
his rights of possession to perform certain work 
or place certain improvements on the claim tend- 
ing to the development of the mine.®® 
to do such work or place such improvements was 
in some instances held to amount to an abandon- 
ment of the claim,®®? and in others to amount to 
And it has been held that a forfeiture 
results in such a case, even though no such penalty 
is prescribed in the rules and customs,? the require- 
ments being considered as conditions subsequent 


a forfeiture. 


96. Donnelly v. U. S., 228 U. S. 243, 
33 SCt 449, 57 L. ed. 820, AnnCas1913 
EH 710; O’Reilly v. Campbell, 116 U. 
S. 418, 6 SCt 421, 29 L. ed. 669; Er- 
hardt vy. Boaro, 113’ WU S.-b27, b°SCt 
560, 28 L. ed. 1113; Jackson v. Roby, 
109'U. S. 440, 3 SCt 301, 27 L. ed. 
990; Jennison v. Kirk, 98 U. S. 453, 
25 L. ed. 240;. McLemore vy. Express 
Oil Co., 158. Cal. 559, 561, 112 P 59, 
139 AmSR 147 [cit Cyc]; Consoli- 
dated Republican Mountain Min. Co. 
v. Lebanon Min. Co., 9 Colo. 343, 12 
i soe ee 
97. See infra § 266. 
oR UD. S.—Northmore v. Simmons, 

ed. 386, 38 CCA 211. 

Cal.—Strang v. Ryan, 46 Cal. 33; 
Brundage v. Adams, 41 Cal. 619; 
Bradley v. Lee, 38 Cal. 362; Morton 
v. Solambo Copper Min. Co., 26 Cal. 
527; Depuy v. Williams, 26 Cal. 309; 
St. John v. Kidd, 26 Cal. 268; Wise- 
man v. McNulty, 25 Cal. 230; Waring 
v. Crow, 11 Cal. 366; Packer v. Hea- 
ton, 9 Cal. 568. 

Colo. — Consolidated Republican 
Mountain Min. Co. v. Lebanon Min. 
Co 9 Coron 3s4#3,y1'2) P2122 

Ida.—Kramer v. Settle, 1 Ida, 485; 
Atkins v. Hendree, 1 Ida. 95. 

PY ser OES od v. Edwards, 1 Mont. 


Nev.—Leet v. John Dare Silver 
Min. Co., 6 Nev. 218; Gottschall v. 
Melsing, 2 Nev. 185; Mallett v. Uncle 
Sam Gold, ete., Min. Co., 1 Nev. 188, 
90 AmD 484. : 

fa] “Phe Spanish edicts upon 
mining in Mexico, which is the source 
from which. we derived our mining 
rules and customs, established that 
all right to mining ground had at- 
tached thereto the condition of de- 
velopment.” King v. Edwards, 1 
Mont. 235, 241. 

{b] Procuring machinery or other 
implements to work with was con- 
sidered as working the mine. Packer 
v. Heaton, 9 Cal. 568. 

99. Depuy v. Williams, 26 Cal. 
309; Kramer v. Settle, 1 Ida. 485; 
Mallett v. Uncle Sam Gold, ete., Min. 
Co., 1 Nev. 188, 90 AmD 484. 

Abandonment generally see 
§§ 291-300. 

1. Brundage v. Adams, 41 Cal. 
619; Wiseman v. McNulty, 25 Cal. 
230; King ‘v. Edwards, 1 Mont. 235. 

Forfeiture generally see infra §§ 
301-304. 

2. King v. Edwards, 1' Mont. 235; 
Sisson v. Sommers, 24 Nev. 3879, 55 
P 829, 77 AmSR 815. 

3. King v. Edwards, 1 Mont. 235. 

4. Rush v. French, 1 Ariz. 99, 25 
P 816; Bell v. Bed Rock Tunnel, etc., 
Co., 36° Cal? 214. 

& Assessent work as essential to 
title by adverse possession See supra 

6 


§ 166. 

"6. 14°, S. Sty at, 201 et "seq. 

7, See supra § 265. 

8 The statute provides: “On each 
elaim located after the passage of 
this act, and until a patent has been 
issued therefor, not less than one 
hundred dollars’ worth of labor shall 
be performed or improvements made 
during each year. On all claims lo- 
cated prior to the passage of this 


97 


infra 
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for a failure to perform which the law presumes 


a forfeiture;? but as to this there are decisions 


A failure 


act, ten dollars’ worth of labor shall 
be performed or improvements made 
each year for each one hundred feet 
in length along the vein until a 
patent shall have been issued there- 
for; but where such claims are held 
in common such expenditure may be 
made upon any one claim; and upona 
failure to comply with these condi- 
tions, the claim or mine upon which 
such failure occurred shall be open to 
relocation in the same manner as if 
no location of the same had ever 
been made: Provided, That the origi- 
nal locators, their heirs, assigns, or 
legal representatives, have not re- 
sumed work upon the claim after 
such faiiure and before such location. 

. Provided, That the period within 
which the work required to be done 
annually on all unpatented mineral 
claims shall commence on the first 
day of January succeeding the date 
otf location of such claim, and this 
section shall apply to ail claims lo- 
cated since the tenth day of May, 
anno Domini eighteen hundred and 
seventy-two.” Act May 10, 1872 (17 

PP See Vat. Eee 92) Ve EZ ye S"by as 
amended by Act Jan. 22, 1880 (21 
Ur SLSt) ath Ll. 64 e-9))? $F +2. 

9. See statutory provisions. 

10. Amount, character, and suffi- 
ciency cf work or improvements see 
infra §$ 267-269. 

11. ‘Wime of performance see infra 
§§ 271, 272: 

12. U. S.—Cole v. Ralph, 252 U.S. 
286, 40 SCt 321, 64 L. ed. 567 [rev 
249 Fed. 81, 161 CCA 133]; Donnelly 
v. U. S., 228 U. S:-243, 33 SCt 449, 
57 L. ed. 820, AnnCasi1913KH 710; 
Lockhart v. Johnson, 181 U.’S. 516, 
21 SCt 665, 45 L. ed. 979; Noonan v. 
Caledonia Gold Min. Co., 121 U. S. 
393, 7 SCt 911, 30. L. ed. 1061; O’Reilly 
v. Campbell, 116 U. S. 418, 6 SCt 421, 
29 L. ed. 669; Chambers v. Harring- 
ton; *411 U.S? 3507-4" SCE" 4738) Jeane 
ed: 452; Jennison v. Kirk, 98 U.S. 
453, 25 L. ed. 240; Reed v. Munn, 148 
Fed. 737, 80 CCA 215 [certiorari den 
2077 ULES. O88) 289 SCb i255 52" ered: 
353]; Willitt v. Baker, 133 Fed. 9387; 
Migeon v. Montana Cent. R. Co., 77 
Fed. 249, 23 CCA 156; Doe v. Water- 
loo Min. Co., 70 Fed. 455, 17 CCA 190; 
Oscamp v. Crystal River Min. Co., 58 
Fed. 293, 7 CCA 233; North Noonday 
Min. Co. v. Orient Min. Co., 1 Fed. 
522, 6 Sawy. 299; Chapman’v. Toy 
Long, 5 F. Cas. No. 2,610, 4 Sawy. 
28; Curtis v. Songer, 22 Land Dec, 
11; Ferguson v. Belvoir Mill, etc., 
Co., 14 Land Dec. 43; Continental 
Gold, ete., Min. Co. v. Gage, 10 Land 
Dec. 534; Sweeney v. Wilson, 10 Land 
Dec. 157; In re Rankin, 7 Land Dec, 
411; McNeil v. Pace, 3 Land Dec. 267; 


In re Harrison, 2 Land Dec. 767; In: 


re Fox, 2 Land Dec. 766. 


Ariz.—Guerin v. American Smelt- 
ing, etc., Co., 236 P 684; Shank v. 
Holmes, 15 Ariz. 229, 1387 P 871; 


Providence Gold Min. Co. v. Burke, 6 
Ariz. 323, 57 P 641; Alta Min., etc., Co. 
v. Benson Min., etc., Co., 2 Ariz. 362, 
16 P 565 [aff 145 U. S. 428, 12 SCt 
877, 36 L. ed. 762]. 

Ark.—Woody v. Bernard, 69 Ark. 
579, 65 SW 100. 


to the contrary.* 

[$ 266] (3) Under Statutes.° 
made no specific provision for annual labor or repre- 
sentation, but left the matter to the local rules 
and customs of the miners and state and territorial 
legislation.’ But under the law of 1872, as amended 
by subsequent statutes,’ and also under similar stat- 
utes in other countries,® a designated amount of 
work must be performed or improvements made by 
the locator of a mining claim,?® within a designated 
time,!! in order that he may be entitled to continu- 
ance of his rights of possession and enjoyment of 
the claim;'? and upon a failure to comply with these 
requirements the claim or mine upon which such 


The law of 1866° 


Cal.—Smith v. Union Oil Co., 166 
Cal. 217, 135 P 966 [aff 249 U.S. 337, 
39 SCt 308, 63 L. ed. 685]; Borgwardt 
vy. McKittrick Oil Co., 164 Cal. 650,.130 
P 417; Wright v. Killian, 132 Cal. 56, 
64 P 98; Harris v. Kellogg, 117 Cal. 
484, 49 P 708; Trevaskis v. Peard, 
111 Cal. 599, 44 P 246; Anthony v. 
Jilison 83) (Cali 296) 23 R419 De 
Noon y. Morrison, 83 Cal. 163, 23 P 
374; Souter v. Maguire, 78 Cal. 543, 
21 P 183; Morgan v. Tillottson, 738 
Cal. 520, 15 P 88; Russell v. Brosseau, 
65 Cal. 605, 4 P 648; Carney v. Ari- 
zona Gold Min. Co., 65 Cal. 40, 2 P 
734; Belcher Cons. Gold Min. Co. v. 
Deferrari, 62 Cal. 160; Williams & 
Kellinger, Original Co. v. Winthrop 
Min. Co., 60 Cal. 631; McGarrity v. 
Byington, 12 Cal. 426; Stockton v. 
Santa Paula Oil Co., 64 Cal. A. 384, 
221 P 661; Double Eagle Min. Co. v. 
Hubbard, 42 Cal. A. 39, 183 P 282. 

Colo.—McGrath v. Bassick, 11 Colo. 
528, 19° P 4623 Bryan v.) MeCaig, 10 
Colo. 309, 15 P 413; Pelican, ete., Min. 
Co. vi Snodgrass, 9 Colo: 339; 12'P 
£06; Quimby v. Boyd, 8 Colo. 194, 6 
P 462; Sweet v. Webber, 7 Colo. 443, 
4 P 752. 

Ida.—Lockhart v. Rollins, 2 Ida. 
(Hasb.) 540, 21 P 4138. 

Mont.—Power v. Sla, 24 Mont. 243, 
61 P 468; Brundy v. Mayfield, 15 
Mont. 201, 38 P 1067; Mattingly v. 
Lewisohn, 8 Mont. 259, 19 P 310; 
Moxon vy. Wilkinson, 2 Mont. 421; 
Herbert v. King, 1 Mont. 475. 

Nev.—Sisson v. Sommers, 24 Nev. 
379, 55 P 829, 77 AmSR 815; Steel v. 
Gold Lead Gold, etc., Min. Co., 18 
Nev. 80, 1 P 448. 

N. M.—McKnight v. El Paso Brick 
Co., 16 N. M. 721,120 P 694, AnnCas 
1912D 1309 [rev on other grounds 233 
U.'S. 250, 34° SCt 498, 58°L.-ed. 943, 
LRAI915A 1113]; Upton v. Santa 
Rita Min. Co., 14 N. M. 96, 89 P 275; 
Lacey v. Woodward, 4 N. M. 588, 25 
P7865. 

Or.—Wagner v. Dorris, 43 Or. 392, 
73 P 318; Bishop v. Baisley, 28 Or. 
UO 41-9362 

‘S. D.—Axiom Min. Co. v. White, 10 
S. D. 198, 72 NW 462. 

Tex.—Copper State Min. Co. v. Kel- 
vin Lumber, ete., Co., (Commn. A.) 
227 SW 938 [rev on other grounds 
(Civ. A.) 203 SW 68]. 

Utah.—Klopenstine v. Hays, 20 
Utah 45, 57 P 712; Argentine Min, Co. 
v. Benedict, 18 Utah 183, 55 P 659; 
Harrington v. Chambers, 8 Utah 94, 
1 P 362 [aff 111 U. S. 350, 4 SCt 428, 
28 L. ed. 452]. 

Yukon T.—Grant v. Treadgold, 4 
WestLR 173. 

[a] The purpese of this statute 
(1) is ‘‘to require every person who 
asserted an exclusive right to his 
discovery or claim to expend some- 
thing of labor or value on it as evi- 
dence of his good faith, and to show 
that he was not acting on the prin- 
ciple of the dog in the manger.’’ 
Chambers v. Harrington, 111 U. S. 
350, 358, 4 SCt 428, 28 LT. ed. 452. 
(2) “The object of the law in re- 
quiring annual assessment work to 
the extent of $100 on the claim is 
that the owner shall give substan- 
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failure has occurred is deemed to be abandoned or 
forfeited, and to be open to relocation,'® unless the 
original owner is in possession and resumes work, 
These requirements apply 
to placer claims, although they are not specifically 


before such relocation.'* 


named in the statute.?® 
Who may complain of failure. 


amount.?! 


In Ontario, under the statute,?? the work is re- 
quired to be done in several periods of different 


tial evidence of his good faith.” 
McCulloch v. Murphy, 125 Fed. 147, 
149. 

{b] Until an actual discovery (1) 
of mineral is made upon a claim, the 
location is not perfected, and annual 
assessment work is not necessary. 
Borgwardt v. McKittrick Oil Co., 164 
Cal. 650, 130 P 417. (2) Necessity of 
discovery generally see supra _ §8&§ 
174-176. 

13. U. S.—Lockhart v. Johnson, 
TSP Wer S56, 2LaSCtE-665, 45.75. «ed: 
979; Belk v. Meagher, 104 U. S, 279, 
26 L. ed. 735; Bingham Amalgamated 
Copper Co. v. Ute Copper Co., 181 
Fed. 748; Little Gunnell Co. v. Kim- 
ber, 15 F. Cas. No. 8,402, 1 MorrMinR 
536; Ferguson v. Belvoir Mill, etc., 
Co., 14 Land Dec. 43. 

Cal.—Galbreath v. Simas, 161 Cal. 
303, di9 PP -86> Quisley -v. Gillett, 10x 
£é Cal. 462, 35 P 1040; Holdt Vv. ‘Hazard, 
10 Cal. A. 440, 102 P 540. 

Mont.—Poore v. Kaufman, 44 Mont. 
248, 119) P 785, 

Nev.—Geyman y. Boulware, 47 Nev. 
409, hee P 409. 

N, M.—McKnight v. El Paso Brick 
Core Ne MPT 2 aio, wl Oe ee OO: 
AnnCas1912D 1309 [rev on other 
grounds 233 U. S. 250, 34 SCt 498, 58 
L. ed. 948, LRA1915A 1113]. 

Wash.—Spokane Portland Cement 
Co. v. Larson, 71 Wash. 301, 128 P 
641. 

Yukon T.—Grant v. Treadgold, 4 
WestLR 173. 

And see cases supra note 12. 

{a] In Philippines (1) Pub. L. Act 
No. 2932, providing for the explora- 
tion, location, and leasing of lands 
containing petroleum and other min- 
eral oils and gas is void in so far as 
it applies to valid mineral locations 
made prior to its passage, upon which 
the annual assessment work has been 
performed after the law was enacted. 
McDaniel v. Apacible, 44 Philippine 
248. (2) But where there has been 
a failure to do the annual assessment 
work on such prior location and that 
question is properly raised and pre- 
sented by an appropriate plea and 
sustained by the proof, any prior 
rights under the locations would 
then be forfeited, and the land would 
become subject to, and come under, 
the provisions of the act. McDaniel 
v. Apacible, supra. 


Relocation generally see infra §§ 
305-3814. 

14. See infra §§ 289, 290. 

15. Preston v. Hunter, 67 Fed. 


996, 15 CCA 148; Oscamp v. Crystal 
River” Min! "Co., (58) Med. 293,. 7 CCA 
233; Russell v. Brosseau, 65 Cal. 605, 
4 P 643; Du Prat v. James, 65 Cal. 
555, 4 P 562; Carney v. Arizona Gold 
Min. Co., 65 Cal. 40, 2 P 784; Depuy 
v. Williams, 26 Cal. 3809; Sweet v. 
Webber, 7 Colo. 443, 4 P 752; Grant 
v. Treadgold, (Yukon T.) 4 WestLR 


The only persons 
who may complain of a failure of a locator to do 
the necessary assessment work is the government,'® 
or a subsequent locator under a valid location;'* 
it cannot be asserted by one who contracted to 
perform the work, but failed to do so."® 

In British Columbia, under the ‘‘ Mineral Act,’’}® 
a free miner who has located a elaim is required 
to do or cause to be done work to the value of one 
hundred dollars each year to preserve his rights,?° 
or, in lieu of such work, he may pay money to such 
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lengths,?* and upon application therefor, the mining 
commissioners may grant an extension of time for 
the performance of certain work.** 

[§ 267] b. Amount of Work or Improvements. 
Under the express provisions of the statute?® 


on 


claims located prior to May 10, 1872, ten dollars’ 


dollars’ 


tract price of 


173. 

16. Thornton v. Kaufman, 40 
Mont. 282,00106 oP -361;.-185) AmSR 
18. 

17. Thornton v. Kaufman, supra. 


As against resumption of work see 
infra §§ 289, 290. 


18. Golden Giant Min. Co. v. Hill, 
27 N. M, 124, 198 P 276, 14 ALR 
19. B. C. Rev. St. (1924) e¢ 167 


§ 48 et seq; and prior similar stat- 
utes. 

£20. Windsoriv. Copp b27BirCa 2133 
Victor v. Butler, 8 B. C. 100. 

[a] Possession of official admin- 
istrator; failure to work.—The official 
administrator administering the es- 
tate of a free miner dying intestate 
is a statutory officer simply, and his 
interest in or possession of a mineral 


‘claim in such capacity cannot be re- 


garded as an interest or possession 
of the crown. Hence, where the 
official administrator had not main- 
tained the assessment work on a 
mineral claim, and the ground was 
relocated and recorded by another 
person under the name of the Park- 
side mineral claim, and assessment 
work done on it, and the original 
claim, known as the June, was, sub- 
sequently to such relocation, sold by 
the official administrator to plaintiff, 
who performed and recorded the an- 
nual assessment work, it was held, 
in an action brought to adverse an 
application for a certificate of im- 
provements to the Parkside claim, 
that the June claim had lapsed, and 
that the ground was open to location 
under the Mineral Act. Windsor vy. 
Copp; 1248. sC.2213; 

21r.. Kitchen; v2, Rex,.30.3: Cie42i5 
es DomLR 425, [1922] 1 WestWkly 
697. 

22. Mining Act (Ont. Rev. St. 
1914) e 34. 

23. See Re Watson, 39 Ont. L. 358, 
17 DomLR 333. 

{a] When period begins to run.— 
“The three months immediately fol- 
lowing the recording,” during which 
the recorded holder of a mining claim 
is to perform thirty days’ work 
thereon, according to Min. Act 
(8 Edw. VII c 21) § 78 begins to run, 
not on the day of the recording, 
but on the next day thereafter. Re 


Eve 25 Ont. L. 168, 20 OntWR 
526. 
24. Re Smith, 51 Ont, L. 457, 69 


DomLR 477. 

[a] Construction of extension 
work.—Where upon the application 
of the holder of a mining claim the 
mining commissioner issued an or- 
der extending the time for the per- 
formance of certain work “until the 
first day of July next,” the order 
gave the holder the whole of July 
first for the performance of the de- 
ficiency... Re Smith, sbi Ont.y in 451, 


worth of labor or improvements for each one hun- 
dred feet along the vein is required annually, until 
a patent is issued.*° 
date there must be placed not less than one hundred 
worth of labor or improvements for each 
year until a patent is issued;*7 and this require- 
ment, as to value, cannot be changed by local rules, 
customs, or statutes.7® 
used means that the actual reasonable value of the 
labor or improvements must be one hundred dol- 
lars,?® and it is not sufficient that the cost or ¢on- 


On claims located after that 


6é 


The term ‘‘worth’’ as here 


labor, materials, ete., was that 


amount,®® or that a local mining regulation fixed a 
certain amount of labor as being worth one hundred 


69 DomLR 477. 


25. Heottephdesred quoted see supra § 266 
note 8. 

26. Little Gunnell Co. v. Kimber, 
15 F. Cas. No. 8,402, 1 MorrMinR 
536. 

27. Ark.—Woody v. Bernard, 69 
Ark. 579, 65 SW 100. 

Cal.—Wright v. Killian, 132 Cal. 


56, 64 P 98; Reeder v. Mills, 62 Cal, A. 


581, 217 P 562) 

Colo.—Sweet v. Webber, 7 Colo. 
443, 4 P 752. 

Ida.—Smith v. Mountain Gulch 
ys etene Cone 12 $sldas kos. i8hr 
918. 

Nev.—Geyman v. Boulware, 47 


Nev. 409, 224 P 409. 

Or.—Anderson v. Robinson, 63 Or. 
228, 126 P 988, 127 P' 546; 

Wash.—Stolp v. Treasury Gold 
Min. Co., 38 Wash. 619, 80 P 817. 

28. Woody v. Bernard, 69 Ark. 
579, 65 SW 100; Wright v. Killian, 
132 a 56, 64 P 98; Sweet v. Web- 
ber, Colo. 443, 4 P 752 

29, U~. S.—McKay Vv. 
Fed. 86, 78 CCA 154. 

Colo.—Quimby v. Boyd, 8 Colo. 194, 
6 P 462. 

Or.—Anderson v. Robinson, 63 Or. 
228, 126 P 988, 127 P 546. 

S. D.—McKirahan v. Gold King 
Min, Co., 39 S.D. 535, 165 NW. 542. 

Wash.—Stolp v. Treasury Gold 
Min. Co., 38 Wash. 619, 80 P 817. 

But see Mattingly v. Lewisohn, 13 
Mont, 508, 35 P 111 (holding that the 
test is the reasonable value of the 
work or improvements and not that 
the claim was enhanced thereby). 

[a] The worth of rails laid on 
ties in a tunnel on a mining claim 
will be estimated in determining the 
value of the development work on the 
claim. Fredricks v. Klauser, 52 Or. 
LOMO Gnew6ao. 

so. U. S.—McKay v. Neussler, 148 
Fed. 86, 78 CCA 154; McCulloch v. 
Murphy, 125 Fed. 147. 

Mont.—Mattingly v. Lewisohn, 13 
Mont. 508, 35 P 111. 


‘Neussler, 148 


Or,—Fredricks  v. Klauser, 52 Or. 
DO, OG Gio: 
S. D.—McKirahan v. Gold King 


Min. Co., 39'S. D. 535, 165 NW 542. 

Wash.—Stolp  v. ‘Treasury Gold 
Min. Co., 38 Wash. 619, 80 P 817. 

[a] The payment for rails laid on 
ties in a tunnel will not be regarded 
in determining the value of develop- 
ent work. Fredricks v. Klauser, 52 
OntehO OGM 3609): 

[b] The sum paid for the pur- 
chase of horses used in development 
work cannot be treated as labor per- 
formed. Fredricks v. Klauser, 52 Or. 
11,055.96) 52.679: 

[c] The price paid for tools used 
in the development work of a mining 
claim cannot be considered as devel- 
opment work. Fredricks v. Klauser, 
BPN Oy UN OB" es BAY, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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§§ 267-268] 


dollars.*+ 


ably worth one hundred dollars.*? 


The cost, or amount paid, for labor, materials, 
ete., is not a criterion as to the value thereof,®* but 
it is a circumstance to be considered as bearing 
on the value of the work or improvements,** and 
claimant’s good faith in making the expenditures,*® 
and as tending to establish the fact that the work 


was done.°® 


[§ 268] c. Character and Sufficiency—(1) In Gen- 
The statute does not specify the kind of 
labor that must be performed;*? and although a 
liberal construction should be given to the require- 
ments of the statute,** it is well settled that in order 
to satisfy such requirements the labor done or im- 
provements placed upon the claim must be of such 


eral. 


31. Woody v. Bernard, 69 Ark. 579, 
65 SW 100; Wright v. Killian, 132 Cal 
56, 64 P 98. But see Grant v. Tread- 
gold, (Yukon T.) 4 WestLR_ 173 
(adopting a schedule of rates as fixed 
by the gold commissioner, for the 
sinking of a shaft). 

[a] Thus a local regulation that 
twenty days’ labor on a mining claim 
shall be counted aS worth one hun- 
dred dollars is void. Woody v. Ber- 
nard, 69 Ark. 579, 65 SW 100. 

32. U. S.—Whalen Cons. Copper 
Min. Co. v. Whalen, 127 Fed. 611; Mc- 
Culloch v. Murphy, 125 Fed. 147. 
Cal.—Wright v. Killian, 132 Cal. 56, 

98. 


64 P 
Colo.—McCormick v. Parriot, 33 
63 Or. 


Colo. 382, 80 P 1044. 

Or.—Anderson v. Robinson, 
228, 126 P 988-127 P 546. 

S. D.—McKirahan v. Gold King 
Min. Co., 39 S. D. 535, 165 NW 542. 

[a] It is proper to consider the 
remoteness of the mines from any 
place where labor relied on was ayail- 
able, the necessity of a team, the 
extra cost for supplies, the inconven- 
ience in procuring wood and water, 
the difficulty of the work, requiring 
blasting to be done, and other cCir- 
cumstances, tending to show that the 
contractor to whom the money was 
paid for the work realized no profit 
therefrom, beyond the value of his 
own work and supervision; and where 
there was evidence that the required 
amount of work was done, this court 
cannot take from the trial court the 
right to determine from all the evi- 
dence the value of the work per- 


formed. Wright v. Killian, 132 Cal. 
56, 64 P 98. 
[b] A by-law adopted by the 


miners of the district, fixing the num- 
ber of cubic feet to be excavated to 
show the requisite amount of annual 
work, cannot dispense with the re- 
quirements of the act of congress, 
yet it tends to show how the miners 
of the district regarded the general 
character of the mining ground in 
the district, and what amount of 
work, in their judgment, would be 
worth one hundred dollars; and where 
the work done by plaintiff exceeded 
the number of cubic feet fixed by the 
by-law, it tends to rebut any infer- 
ence of bad faith. Wright v. Killian, 
132 Cal. 56, 64 P 98. 

{c] The value of assessment work 
done by hydraulic washing includes 
not only the wages of the men holding 
the nozzle, but the value of the use 
of the plant. Anderson v. Robinson, 
63 Or. 228, 126 P 988, 127 P 546. 

[ad] Work contributed gratuitously 
is to be considered in determining the 
question whether the necessary as- 
sessment work had been done. An- 
derson v. Caughey, 3 Cal. A. 22, 84 
P 2238. 

[e] When a jury is allowed to 
visit the premises, they may consider 
the knowledge acquired by them. Mc- 
Cormick y. Parriot, 33 Colo. 382, 80 
P 1044. 


In determining such value consideration 
may be taken of any circumstances under which the 
work was done or the improvements were made, 
and which tend to establish that they are reason- 
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a character as directly tend to develop and protect 
the claim and facilitate the extraction of the metals 
If 


formed in good faith, it is sufficient,4° and a court 


such character of work is per- 


cannot substitute its own judgment as to the wisdom 


and expediency of the methods employed.*4 


The 


terms ‘‘improvements’’ and ‘‘work and labor’’ as 
used in this connection are not synonymous;** the 
term ‘‘improvements’’ refers to artificial altera- 


tions of the physical condition of the ground that 
are reasonably permanent in character, 43 and the 


term ‘‘labor’’ is material principall aes Ltyls 
uy 


‘“labor’’ or 


Evidence as to value in general see 
Evidence §§ 133-156. 

33. See Supra text and note 30. 

34. Wright v. Killian, 132 Cal. 56, 
64 P 98; McCormick v. Parriot, 33 
Colo. 382, 80 P 1044; McKirahan v. 
Gold King Min. Co., 39 S. D. 535, 165 
NW 542. 

35. McKirahan v. Gold King Min. 
Co., supra. 

36. Whalen Cons. Copper Min. Co. 
v. Whalen, 127 Fed. 611. 

37. Wailes v. Davies, 158 Fed. 667 
(aff 164 Fed. 397, 90 CCA 385]. 
aoe McCulloch v. Murphy, 125 Fed. 

39. U. S.—wU. S. v. Iron Silver Min. 
Co., 128 U. S. 673, 9 SCt 195, 32) L.~ed. 
571; St. Louis Smeiting, etc., Co. v. 
Kemp, 104 U. S. 636, 26 L. ed. 875; 
U. S. v. Ohio Oil Co., 240 Fed. 996, 
[aff 236 Fed. 481]; Wailes v. Davies, 
158 Fed. 667 [aff 164 Fed. 397, 90 CCA 
385]; McCulloch v. Murphy, 125 Fed. 
LATER S. hve) Kiner h83) OMedy 183007 
ccA 509; Justice Min. Co. v. Barclay, 
82 Fed. 554; Gird v. Caljfornia Oil 
Co., 60 Fed. 531; Book v. Justice Min, 
Co:., 58 Fed. 106; U. S. v. Iron Silver 
Min. Co., 24 Fed. 568. 


fo Ce Rie hea. v. Iles, 3 Alaska 
Cal.—Big Three Min., ete., Co. v. 


Hamilton,.157 Cal. 130, 107 P 301, 137 
AmSR 118; McCormick v. Baldwin, 
104 Cali 227,°37 BP 903; De Noon ‘v. 
Morrison, 83 Cal. 163, 23 P 374; Du 
Prat v. James, 65 Cal. 555, 4.P 562; 
Stone v. Bumpus, 46 Cal. 218; Mc- 
Garrity v. Byington, 12 Cal. 426; An- 
Sere v. Caughey, 3 Cal. A. 22, 84 P 
223, 

Colo.—Doherty vy. Morris, 17 Colo. 


105, 28 P 85. 
Ida.—Smith v. Mountain Gulch 
Min., etc., Co., 12 Ida.. 219, 85 P 918. 
Mont.—Honaker v. Martin, 11 Mont. 
91, 27 P 397; Remmington v, Baudit, 
6 Mont. 138,.9 P 819. 


N. M.—Golden Giant Min. Co. v. 
Hill, 27 N. M. 124, 198 P 276, 14 ALR 
1450. 

Or.—Fredricks v. Klauser, 52 Or. 


110, 96 P 679; Bishop v. Baisley, 28 
Or. 119, 41-P-936. 

S. D.— Axiom Min. Co. v. White, 10 
S._D. 198, 72 NW 462. 

Utah.—Nevada Exploration, ete., 
Co. v. Spriggs, 41 Utah 171, 124 P 
770; Klopenstine v. Hays, 20 Utah 45, 
57 P 712; Harrington v. Chambers, 3 
Utah 94, 1 P 362 {aff 111 U. S. 350, 4 
SCt 428, 28 L. ed. 452]. 

Wash. "Sexton v. Washington Min., 


ete, -Co.,,'65 Wash. 380) 104,05" 61:4": 
Protective Min. Co. v. Forest City 
Min. Co., 51 Wash. 6438, 99 P 1033. 


B. C.—Wheelden v. Cranston, 12 
Bie Cees 

Yukon T.—Grant v. Treadgold, 4 
WestLR 173. 

[a] Labor, materials or improve- 
ments held within statute.—(1) Con- 
structing a flume. Jackson v. Roby, 
109 U. S. 440, 3 SCt 301, 27 L. ed. 990; 
St. Louis Smelting, etc., Co. v. Kemp, 
104 U. S. 636, 26 L. ed. 875. (2) The 


performed without the boundaries of the claim.‘* 
Labor or improvements not included. The terms 
‘mprovements 
of the statute do not inelude labor or improvements 
which are not necessary or instrumental in develop- 
ing the mine or extracting ore therefrom,*® such 


”’ within the meaning 


actual labor of an employee in mak- 
ing an honest effort to discover min- 


erals on the claim. Fredricks v. 
Klausers52 Ory 110) 9642P 67.92277(3) 
Clearing brush and trees from a 


placer claim, for the purpose of en- 
abling the claim to be worked by 
dredging. Richen v. Davis, 76 Or. 
311, 148 P 1130. (4) Making a cut 
through an adjoining claim, with the 
consent of the owners, for the better 
working of the locator’s own claim. 
Wheelden v. Cranston, 12 B. C. 489. 
(5) Services rendered in planning and 
superintending the development and 
working of a mine and the erection 
of a mill and machinery. Rara Avis 
Gold, etc., Min. Co. v. Bouscher, 9 
Colo. 385, 12 P 433. (6) Reasonable 
compensation for the use of tools 
used in development work. Fredricks 


v. Klauser, Supra. (7) The value of 
powder, fuse, candles, ete., used in 
development work. Fredricks  v. 


Klauser, supra. (8) Money paid for 
candles used at a tunnel on the claim. 
Fredricks v. Klauser, supra. 

[b] The reasonable value of meals 
furnished men employed in doing de- 
velopment work on a mining claim, 
who received board in addition to 
their wages, should augment the 
earnings of the men employed. Fred- 
ricks v. Klauser, 52 Or. 110, 96 P 679. 

[c] HMorses.—Reasonable compen- 
sation for the daily services of horses 
used in development work of a min- 
ing claim may be treated as labor 
performed in the development. Fred- 
Bae vVirKlauser, 52), Or!) 110; °96 P 
679. 

[d] Pretense of work.—A payment 
of money to persons employed in 
good faith to perform assessment 
work on a mining claim is insufficient 
to prevent a forfeiture for nonper- 
formance of such work, where such 
persons do no more than go upon the 
ground and make a pretense of doing 
the work. Protective Min. Co. v. 
Forest City Min. Co., 51 Wash. 643, 
99) Pi s103'3: 

40. Gear v. Ford, 4 Cal. A. 556, 88 
P 600. And see cases supra note 39. 

41. Gear v. Ford, 4 Cal. A. 556, 88 
P 600; Nevada Exploration, etc., Co. 
Vv. Spriges; 410 Utahei7l, 124 PP. 770. 

[a] In Ontario the mining com- 
missioner may determine whether the 
work has been sufficiently performed 
to prevent a forfeiture of the claim, 
and his decision is final and not sub- 
aoe to appeal. Re Pérkins, 1 OntWN 


Power v. Sla, 24 Mont. 243,. 61 
52 Or, 


42. 
P 468. 
43. Fredricks v. Klauser, 
110/V6HP? 679" 
Improvements generally 
provements 31 C. J. p 305. 
44. Wailes v. Davies, 158 Fed. 667 
{aff 164 Fed. 397, 90 CCA 385). 
Work or improvements outside of 
claim generally see infra §§ 274-276. 
45. U. S.—Jackson v. Roby, 109 U. 
S. 440, 3 SCt 301, 27 L. ed. 990; In re 
Stork, etce., Placer, 7 Land Dec. 359. 


see Im- 
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as material taken to the claim and not used,*® or 
articles used for household or personal purposes 
So, also, the term ‘‘improvement’’ as used 


only.*7 
in the statute does not include a 


on the claim, if not placed thereon for the pur- 
pose of benefiting the claim itself,#* or a house 
erected without the boundaries of the claim, for the 
convenience and shelter of miners in the working 
of the claim,*® gr an ore house erected for the use 


of an adjoining ¢laim.®° 
Work not paid for. 


Plans and specifications. 


to develop his claims.°” 


{§ 269] (2) Services of Watchman. The expense 
of employing a watchman on a mining claim may 
be counted, as assessment work where his services 
are necessary for the preservation of machinery, 


structures, or other property to be 


Cal.—Du Prat v. James, 65 Cal. 555, 
4 P 562; Evalina Gold Min. Co. v. 
Yosemite Gold Min., etc., Co., 15 Cal. 
A. 714, 115 P 946. 

Colo.—Rara Avis Gold, ete., Min. 
Co. v. Bouscher, 9 Colo. 885, 12 P 433. 

Mont.—Honaker v. Martin, 11 Mont. 
91, 27 P 397; Remmington v. Baudit, 
6 Mont. 138, 9 P 819. 

N. M.—Champion Copper Co. v. 
Peyer, 228 P 606; Golden Giant Min. 
Goocv. Hill, 2% | Nee Ms 10245-4985 PR» 276, 
14 ALR 1450. 

Or.—Bishop v. Baisley, 28 Or. 119, 
41 P 935. 

Wyo.—Whiting v. Straup, 17 Wyo. 
1, 95 P 849, 129 AmSR 1093. 

[a] Labor or improvements not 
included.—(1) Personal expenses in- 
curred and time spent in unsuccess- 
ful efforts to obtain water to operate 
a mill to crush iron ore. Du Prat v. 
James, 65 Cal. 555, 4 P 562. (2) HEx- 
penditures for the transportation of 
supplies. Fredricks v. Klauser, 52 
Or. 110, 96 P 679. (3) Services of a 
disbursing agent or accountant. Rara 
Avis Gold, etc., Min. Co. v. Bouscher, 
9 Colo. 385, 12 P 433. (4) Withdraw- 
ing water from the mine so that it 
could be examined by a prospective 
purchaser. Evalina Gold Min. Co. v. 
Yosemite Gold Min., ete., Co., 15 Cal. 
A714, 115. Pe 946. ~1(5)) + Dakine tof 
rock from the walls of a shaft or 
from the outcropping of a lead on the 
surface from time to time and test- 
ing it for the purpose of finding pay 
ore. Bishop v. Baisley, 28 Or. 119, 
41 P 936. (6) The cost of sharpen- 
ing picks used in the work, in the 
absence of evidence to show that such 
work was done on the claim. Hirsch- 
ler v. McKendricks, 16 Mont. 211, 40 
P 290. (7) The extension of a flume 
over premises sought to be held as 
a mining claim and theretofore used 
as a place of deposit for waste ma- 
terial of an adjoining claim. Jackson 
Vinkony. 109 U.S) 440.93) SCbi30l.. 27 
L. ed. 990. 

{b] Expenditures for machinery, 
unless they bear some direct relation 
to mining operation, are not available 
as annual expenditure on mining 
claim. Champion Copper Co. v. Peyer, 
(N, M.) 228 P 606. 

{c] Repair of stamp mill.—Ex- 
penditures made for work performed, 
labor done, and repairs made upon a 
stamp mill do not tend to develop 
the mineral claim, or facilitate the 
extraction of ore therefrom, and con- 
sequently do not constitute any part 
of the sum required to be expended 
for annual assessment or improve- 
ment work. Golden Giant Min. Co. 
vi Hill, 27 N. M. 1245-193:-P 276, 14 
ALR 1450. 

46. Fredricks v. Klauser, 52 Or, 
110, 96 P 679. 

47. Fredricks v. Klauser, supra. 

[a] Thus, cutlery, dishes, tinware, 


If proper work is actually 
done it is not material that it is not paid for.*? 

Claimant need not pre- 
pare plans and specifications to show how he intends 
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ing the claim.>? 


building erected 


used in develop- 


groceries, provisions, tobacco, and 
bedclothing do not constitute an im- 
provement of a mining claim. Fred- 
ricks v. Klauser, 52 Or. 110, 96 P 679. 

48. Bryan v. McCaig, 10 Colo. 309, 
152 P Ares 

49. Remmington y. Baudit, 6 Mont. 
138, 9 P 819. But see Woodbury v. 
Hudnut, 1 B. C. Pt. II 39 (holding 
that the construction by a miner of 
a cabin fit and convenient for a resi- 
dence while working on his claim, 
although not standing on the claim 
itself, may be taken as proper and 
minerlike working on a claim within 
the meaning of the statute, so as to 
preclude constructive abandonment). 

50. Gird v. California Oil Co., 60 
Fed. 531; Lakin v. Sierra Buttes Gold 
Min. Co., 25. Fed. 337, 11 Sawy. '231; 
McCormick v. Baldwin, 104 Cal. 227, 
37 P 903; Bryan v. McCaig, 10 Colo. 
309, 15 P 413; Moxon v. Wilkinson, 2 
Beant. 421; King v. Edwards, 1 Mont. 

51. Thornton v. Phelan, 65 Cal. A. 
480, 224 P 259; Lockhart v. Rollins, 
2 Ida. (Hasb.) 540, 21 P 413; Cole- 
man v. Curtis, 12 Mont. 301, 30 P 266: 

52. Nevada Exploration, etc., Co. 
v. Spriggs, 41 Utah 171, 124 P 770. 

53. U. S.—Garrard v. Silver Peak 
Mines, 82 Fed, 578 [aff 94 Fed. 983, 
386 CCA 603]; Book vy. Justice Min. 
Co., 58 Fed. 106; Tripp v. Dumphy, 
28 Land Dec. 14. 

Ariz.—Agard v. Scott, 18 Ariz. 165, 
108 P 460; Kinsley v. New Vulture Min, 
Cohsll Ariz. 66;, 90/P.438;110 P ai35. 

Cal.—Altoona Quicksilver Min. Co. 
v. Integral Quicksilver Min. Co., 114 
Cal. 100, 45 P 1047. 

Ida.—Lockhart v. Rollins, 2 Ida. 
(Hasb.) 540, 21 P 413. 

Or.—Merchants’ Nat. Bank v. Mc- 
Keown, 60 Or. 325, 119 P 334. 

[a] A superintendent’s salary paid 
for a watchman is not justified and 
cannot be included. Merchants’ Nat. 
Bank v. McKeown, 60 Or. 325, 119 P 


334. 
[b] Services of wife and: son.— 
Where, on the termination of the 


work of a corporation on a mining 
location, they leave the superintend- 
ent in charge as watchman, the cor- 
poration was not entitled to charge 
the value of the services of his wife 
as cook and of his son in cutting 
wood for the house and caring for a 
team of horses, as assessment work 
for the: ensuing year. Merchants’ 


Nat. Bank v. McKeown, 60 Or. 325, 
LIS 1P +334: 
54 Hough v. Hunt, 138 Cal. 142, 


70 P 1059, 94 AmSR 17; Strattan v. 
Raine, 45 Nev. 10, 19, 197 P 694, 200 
P5338. 

“Some of the authorities hold that 
the services of a watchman to take 
eare of necessary buildings upon a 
mining claim may, under certain cir- 
cumstances, count as annual labor; 


[8§ 968-270 


The counting of such services as 


assessment work, however, is not favored,** and they 
will not be so regarded where there is no machinery 
or plant on the premises;°° or where there has been 
more than a temporary suspension of mining opera- 
tions and he is employed merely to look after the 
property,°° such as to warn prospectors and thereby 
prevent a relocation.®*? 

[§ 270] d. Who May Perform Work or Make 
Improvements. The labor or improvement required 
by the statute ordinarily must be performed or 
made by the owner of the claim,®°* or by his au- 
thorized agent®® or legal representative.®° wil 
be sufficient to preserve the claim, however, if it 
is performed or made, on behalf of the claim, by 
anyone who has a legal or equitable interest or title 
therein,®! such as by the member of a mining asso- 
ciation or a stockholder of a corporation, which 
owns the claim;°2 or under some statutes by the 


It will 


and it may be that the services of 
the watchman in this instance should 
count; but it certainly cannot be said 
that the physical development of a 
mining claim can be sacrificed by the 
sham of employing a watchman; 
otherwise the chief purpose of the 
statute will be defeated. Every case 
must stand upon its particular facts, 
and the courts should be reluctant 
to accept the services of a watchman 
as applying on annual labor. In this 
case we do not deem it necessary to 
determine whether the services of 
the watchman should be considered.” 
Strattan v. Raine, supra. 


55. Hough vy. Hunt, 138 Cal. 142, 
70 P 1059, 94 AmSR 17; Altoona 
Quicksilver Min. Co. v. Integral 


Quicksilver Min. Co., 114 Cal. 100, 45 
P 1047; Fredricks v. Klauser, 52 Or. 
A1'0,. 9.6532 169. 

56.- Gear v. Ford, 4 Cal. A. 556, 88 
P 600. 

57. Justice Min. Co. v. Barclay, 82 
Fed. 554; Altoona Quicksilver Min. 
Co. v. Integral Quicksilver Min. Co., 
114 Cal. 100, 45 P 1047. 

58. Turner v. Sawyer, 150 U. S. 
578, 14 SCt 192, 37 L. ed. 1189; Book 
v. Justice Min. Co., 58 Fed. 106; Little 
Gunnell Co. v. Kimber, 15 F. Cas. No. 
8,402, 1 MorrMinR 536; De Noon v. 
Morrison, 83 Cal. 163, 23 P 374; Nes- 
bitt v. Delamar’s Nevada Gold Min. 
Co., 24 Nev. 273, 52 P 609, 53 P 178, 
77 AmSR 807. 2 

[a] The owner of two mining 
claims held in common has the right 
to do the annual work necessary for 
the protection of both claims on one 
of them; and the question whether 
the work was intended for the benefit 
of both claims, and tended to develop 
both of, them, is one of fact. De Noon 
v. Morrison, 83 Cal. 163, 23 P 374. 

59. Little Gunnell Co. v. Kimber, 
15 F. Cas. No. 8,402, 1 MorrMinR 536; 
Nesbitt v. Delamar’s Nevada Gold 
Min. Co., 24 Nev. 273, 52 P 609, 53 P 
178, 77 AmSR 807. 

60. Keller v. 15 Colo. 
1435025 otis 

61. U.S.—Book vy. Justice Min. Co., 
58 Fed. 106; Jupiter Min. Co. v. Bodie 
Cons. Min. Co., 11 Fed. 666, 7 Sawy. 
96; Dolles v. Hamberg Cons. Mines 
Co., 23 Land Dec. 267; Tam v. Story, 
21 Land Dec. 440. 

Ariz.—McDonald v. McDonald, 16 
Ariz. 108, 144 P 950. 

Cal.—Anderson v. Caughey, 3 Cal. 
A. 22, 84 P: 223. 

Colo.—Johnson vy. Young, 18 Colo. 
625; 93844 Peli say: 

Nev.—Nesbitt v. Delamar’s Nevada 
Gold Min. Co., 24 Nev. 273, 52 P 609, 
53 P 178, 77 AmSR 807. 

N. M.—Dye v. Crary, 13 N. M. 439, 
Soce 1038, 9 LRANS 1136. 

567, 101 NW 718. 


D.—Godfrey vy. Faust, 18 S. D. 
62. Wailes v. Davies, 158 Fed. 667 


Trueman, 


For later cases, developments and changes in the law gee cumulative Annotations, same title, page and note number, 


§§ 270-274] MINES AND 
holder of an encumbrance on the claim.*? 

Labor performed by a mere trespasser or stranger 
to the title will not inure to the benefit of the 
loeator.®* 

[§ 271] e. Time of Performance—(1) Beginning 
of Statutory Period. Under the act of May 10, 
1872,°° as amended by subsequent statutes,°* the 
time for making the first annual expenditure on 
claims located prior to May 10, 1872, was extended 
to Jan. 1, 1875.57 As to claims located under the 
act of 1872, there was some diversity of opinion 
prior to the act of Jan. 22, 1880, as to when the 
annual labor period began; but under that statute 
the period within which work is to be done com- 
mences on the first day of January next succeeding 
the date of location;®® so that under the law, as 
it now exists, if one locates a claim on or after 
January 1 in any year, he does not have to perform 


representation work thereon for that year, but the 
period prescribed for the commencement of such 
work is January 1 of the next year.*?° The amend- 
ment of 1880, however, does not act retrospectively 
so as to save the claim from forfeiture occurring 
before its passage;7! nor so as to divest a right 
already acquired under existing laws;’2 nor so as 
to shorten the time as to one already in possession.” 


fbaff 164 Fed. 397, 90 CCA 385]; Mus- 
ser v. Fitting, 26 Cal. A. 746, 148 P 


73. 


536 280. 
63. See statutory provisions. Tey 
[a] In New Mexico under Comp. L. 

(1897) § 4019, providing that the 

term “real estate’? shall include 


Hall v. Hale, supra. 
74. Duration of duty see infra § 


U. S.— Belk v. Meagher, 104 U. 
S. 279, 26 L. ed. 785; Rooney v. Bar- 
nette, 200 Fed: 700, 119 CCA 116; Ma- 
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[§ 272] (2) Time within Which,to Perform.’* 
The labor may be performed or the improvements 
made at any time within the year,” and the location 
is not forfeited or subject to relocation by another 
until the expiration of the year,’® unless it has 
been actually abandoned.” 

- Prior work not available. No work done on a 
claim prior to the date of the passage of the act 
of 1872 can be counted as part of the first annual 
representation.”® 

[§ 273] f. Place of Performance—(1) In General. 
Where the work is performed on the claim, it may 
be upon the surface or anywhere below the surface 
within the boundaries of the claim dropped down- 
ward perpendicularly.”® 

[§ 274] (2) Work and Improvement Outside of 
Claim—(a) In General. Where labor is performed 
or improvements are made in good faith for the pur- 
pose of developing a certain claim or group of 
claims and the labor or improvements are such as 
tend to develop the claims and facilitate the extrac- 
tion of mineral therefrom,*° such labor or improve- 
ments will be regarded as being on the claim or 
claims and available for the purpose of holding the 
same, although they are performed entirely outside 
the boundaries thereof,*! such as on adjacent pat- 


CCA 45; Justice Min. Co. v. Barclay, 
82 Fed. 554; Royston v. Miller, 76 
Fed. 50; Book v. Justice Min. Co., 58 
Fed. 106; Jupiter Min. Co. v. Bodie 
Cons. Min. Co., 11 Fed. 666, 7 Sawy. 
96; Mt. Diablo Mill, ete., Co. v. Calli- 


mines and minerals and also improve- 
ments, and defining the others to 
be all structures and fixtures erected 
on land, whether title has been ac- 
quired to such land or not, L. (1899) 
ce 60, providing that a tax on mining 
claims shall be a tax on the net 
product and the surface improve- 
ments only, improvements upon a 
mining claim become upon a sale 
thereof for taxes so associated with 
the realty as to constitute an encum- 
brance thereon within Comp. Il. 
(1897) § 2304, allowing the holder of 
an encumbrance to perform the an- 
nual labor so as to prevent relocation. 
McVeigh v. Veig, 16 N. M. 453, 117 
PIS oie 

64. Little Gunnell Co. v. Kimber, 
15 F. Cas. No. 8,402, 1 MorrMinR 536; 
Geyman v. Boulware, 47 Nev. 409, 224 
P 409; Nesbitt v. Delamar’s Nevada 
Gold Min. Co., 24 Nev. 2738, 52 P 609, 
53 P 178, 77 AmSR 807. 

Coe Sst. wats oo Mtoe 8b. 

66.>* Act March’ 1,°1873 (17 _U. S. 
St. at L. 483); Act June 6, 1874 (18 
Oe Ses tral, La6 1): 

67. Belk v. Meagher, 104 U. S. 
279, 26 Li: ed. 735. 

68. 21.U.S. St. at L. 61. 

69. U. S.—Rooney v. Barnette, 200 
Fed. 700, 119 CCA 116; Malone v. 
Jackson, 137 Fed. 878, 70 CCA 216; 
Northmore vy. Simmons, 97 Fed. 386, 
88 CCA 211, 

Cal.—Madison v. Octave Oil Co., 154 
OPINION ed Bw lef 598 

Colo.-—Hall v. Hale, 8 Colo. 351, 8 P 
580; McGinnis v. Egbert, 8 Colo. 4i, 
i pies (app 

Mont.—McKay v. McDougall, 25 
Mont. 258, 64 P 669, 87 AMSR 395. 

Nev.—Nash v. McNamara, 30 Nev. 


114, 93 'P 405,138" AmSR 694, 16 
LRANS 168. 
[a] The evident purpose of this 


act of 1880 was to require uniformity 
in time of the representation work on 
all mining claims. Hall v. Hale, 8 
Colo. 351, 8 P 580; McGinnis v. Eg- 
bert, '8*'Colo.” 44,75 -P' 652: 

70. Belk v. Meagher, 104 U. S. 279, 
26 L. ed. 735; Rooney v. Barnette, 200 
Fed. 700, 119 CCA 116. 

71. Slavonian Min. Co. v. Perasich, 
7 Fed. 331, 7 Sawy. 217. 

72, all v. Hale, 8 Colo. 351, 8 P 
580. 


lone v. Jackson, 137 Fed. 878, 70 CCA 
216; Zerres v. Vanina, 134 Fed. 610 
Laff 150 Fed. 564, 80 CCA 366]. 

Cal.— Mills v. Fletcher, 100 Cal, 
142, 34 P 637; Jones v. Peck, 63 Cal. 
Ax39 7; 0208, BP. L080), 

Colo.—McGinnis v. Egbert, 8 Colo. 
41075 P= 652" 

Ida.—Ambergris Min. Co. v. Day, 
U2 daw Lush So 109; 

Mont.—EBelk v. Meagher, 3 Mont. 65. 

Or.—Anderson v. Robinson, 63 Or. 
228, 126 P 988, 127 P 546. 

Utah.—Thompson y. Jacobs, 3 Utah 
246; 2° RP) 714? 

76. Belk v. Meagher, 104 U. S. 279, 
26 L. ed. 735; Bingham Amalgamated 
Copper Co. v. Ute Copper Co., 181 Fea. 
748; Zerres v. Vanina, 134 Fed. 610 
[aff 150 Fed. 564, 80 CCA 366]; Street 
v.| Delta. Min: Co., '42° Mont. 371, 112 
P 701. And see cases supra note 75. 

{a] Tlustration.—Where the  lo- 
cator of a mining claim does the as- 
sessment work for the previous year, 


the fact that he is absent therefrom,,. 


and that during such absence some 
of the boundary stakes have fallen 
down, and that other persons have 
entered thereon and made a reloca- 
tion, does not deprive him from re- 
entering to do the assessment work 
for the succeeding year, his prior 
location not having been terminated 
by abandonment or forfeiture. Zerres 
v. Vanina, 134 Fed. 610 [aff 150 Fea. 
564, 80 CCA 366]. 

Forfeiture generally see 
301-304. 

Relocation generally see infra §§ 
305-314. 4 

77. See infra § 299. 

78. Thompson v. Jacobs, 3 Utah 
246, 2 P 714. 

79. Mt. Diablo Mill, ete:, Co. ‘vy. 
Callison, 17 F. Cas. No. 9,886, 5 Sawy. 
439, 9 MorrMinR 616; Copper Moun- 
taing) Mins” ete: | Cow vs, Butte, 
Cons, Copper, etc., Min. Co., ¢ 
487, 104 P 540, 1833 AmSR 5 

Work in tunnel see infra § 277. 

80. See generally supra § 268. 

81. U. S.—Chambers v. Harring- 
tou, 111 U. S. 350, 4 SCt 428, 28 L. ed. 
452; Jackson v. Roby, 109 U. S. 440, 
SP SCE NSOI, Meat ay edi esI0e Sty IOuULS 
Smelting, ete., Co. v. Kemp, 104 U. S. 
636, 26 L. ed. 875; U. S. v. Ohio Oil 
Co., 240 Fed. 996; Anvil Hydraulic, 
ete., Co. v. Code, 182 Fed. 205, 105 


infra §§ 


son, 17-F. Cas. No. 9,886, 5 Sawy. 439, 
9 MorrMinR 616 [aff 6 Pet. 250, 8 L. 
ed. 387]; Dolles v. Hamberg Cons. 
Mines Co., 23 Land Dec. 267. 

Alaska.—Bakke v. Latimer, 3 Alas- 
ka 95. : 

Cal.— Morgan v. Myers, 159 Cal. 
137%, Llon br bss Richards: lv. Wiolhime, 
OSE Calem Go ior ske wo Galen fy Ol To) GenV 
James, 65 Cal. 555, 4 P 562; McGar- 
rity v. Byington, 12 Cal.. 426. 

Colo.—Little Dorrit Gold Min. Co. 
v. Arapahoe Gold Min. Co., 30 Colo. 
431, 71 P 389; Hall v. Kearny, 18 Colo. 
DOS mom erlen 

Ida.—Lockhart v. Rollins, 2 Ida. 
GHaSb VS 40h oie eal, 

Mont.—Power vy. Sla, 24, Mont. 243, 
61 P 468; Remmington v. Baudit, 6 
Mont. 138), Jee. S97 

Nev.—Love v. Mt. Oddie United 
Mines Co., 43 Nev. 61, 181 P 133, 184 
I als 

N. M.—-Eberle v. Carmichael, 8 N. 
IME SUG OSA au, Uo. 

Or.—Bishop v. Baisley, 28 Or, 119, 
41 P 936. 

S. D.—Haweood v. Emery, 22 S. D. 
DOs dl ON Wey ibe dlls op CAMS IE © OA ts 
Godfrey v. Faust, 20 S. D. 203, 105 
NW 460; Axiom Min. Co. v. White, 10 
S. D. 198, 72 NW 462; Dibble v. Castle 
Chief Gold Min. Co., 9 S. D. 618, 70 
NW 1055. 

Utah.—Klopenstine v. Hays, 20 
Witah 45,57) Pi 712 Harrineton | Vv. 
Chambers, 3 Utah 94, 1 P 362. 

Wash.—Sexton v. Washington Min., 
etc., Co., 55 Wash. 380, 104 P 614. 

Wyo.—Sherlock v. Leighton, 9 Wyo. 
20 Ua Oo. Hee Ose 0 Satta Oote 

B. C.—Wheelden v. Cranston, 12 B. 
C. 489; Woodbury v. Hudnut, 1 B. C. 
seq eel tye GH) 

[a] Labor or improvements held 


sutiicient.—The construction of a 
drain on neighboring land for the 
use of the claim is sufficient. Packer 


v. Heaton, 9 Cal. 568. 

[b] “A drain two miles away 
from a placer claim, without an in- 
tention to extend it, does not tend in 
any way to enhance the money value 
of that claim, and is of no use what- 
ever in prospecting, developing, or 
operating it. On the other hand, it 
is conceivable that such a drain thus 
begun under a definite plan for its 
extension through a series of claims 
might, when completed, be of great 


832 [40 C.J] 


ented land,®? or on adjacent public land,** or on a 
contiguous “claim of a group of claims.** 
pecting and constructing a road to the claim for 
the purpose of developing and operating the mine is 
labor and improvements within the meaning of the 


statute.®® 


[§ 275] (b) On One of a Group of Claims—aa. In 
Under what is known as the 
velopment’’ theory,*® where a group of several con- 
tiguous claims are held and operated in common, 
they are treated as an entirety,*” and the aggregate 
assessment work for all the claims may be done upon 
one of such claims, provided it is of benefit to 
all the claims and tends to develop all of them and 


General. 


benefit and value to each. In sucha 
case work done at a distance from 
any one of the claims might be 
reckoned as assessment work thereon, 
since it would tend to its benefit or 


improvement.” Anvil Hydraulic, etc., 
Co. v. Code, 182 Fed. 205, 207, 105 
CCA 45. 

g2. Anvil Hydraulic, etc. Co. v. 


Code, supra; Richards v. Wolfling, 98 
Cal. 195, 32 P-97%1; Hall v. Kearny, 18 
Colo. 505, 33 P 373; Copper Mountain 


Min., ete., Co..v.- Butte, etc.; Cons: 
Copper, ete., Min. Co., 39 Mont. 487, 
104 P 540, 1883 AmSR 595; Love v. 


Mt. Oddie United Mines Co., 43 Nev. 
61, 181 P 133, 184 PB 921. 


Bo. CAnVil Milyvdrauiie. otc, (CO. ve 
Code, 182 Fed. 205, 105 CCA 45; Cop- 
per Mountain Min., etc., Co. v. Butte, 
ete., Cons. Copper, etc., Min. Co., 39 


Mont. 487, 104 P 540, 133 AmSR 595; 
Love v. Mt. Oddie United Mines Co., 
43 Nev. 61, 181 P 133, 184 P 921. 

84 See infra §§ 275, 276. 

S35. ELIt: pe Diablo. Wills 6te.,.\COn eve 
Callison,.17 F. Cas. No. 9,886, 5 Sawy. 
439, 9 MorrMinR 616; Doherty v. 
Morris, 17 Colo. 105, 28 P 85; Strattan 
v. Raine, 45 Nev. 10, 197 P 694, 200 
P 533; Sexton v. Washington Min., 
etc., Co., 55 Wash. 380, 104 P 614. 

[a] A local statute providing that 
any mining district may make road 
building to mining claims within 
such district applicable as assessment 
work upon such claims, provided that 
rules pertaining to such road build- 
ing shall be made only at a public 
meeting of the miners of the district 
called by the mining recorder, etc., 
applies only to organized mining dis- 
tricts. Sexton v. Washington Min., 
etc., Co., 55 Wash. 380, 104 P 614 (L. 
[1899] c¢ 45 § 14). 

[b] A road built for the joint 
benefit of several claims cannot be 
counted as annual labor on _ one. 
In re White Cloud Copper Min. Co., 22 
Land Dec. 252; In re Alice Edith Lode, 
6 Land Dee. 711. 

sé. U.S. v. Stockton Midway Oil 
Co., 240 Fed. 1006. 

87. Merced Oil Min. Co. v. Patter- 
son, 162.Ca)l. 358, 122 P 950; Dunean 
v. Eagle Rock Gold Min., etec., Co., 48 
Colo. 569, 111 P 588, 1389 AmSR 288; 
Axiom Min. Co. v. White, 10 S. D. 198, 
a NW 462. And see cases infra note 


[a] Work attaches collectively.— 
Where contiguous mining claims con- 
stitute a group, and expenditures are 
made on an improvement which is 
intended to aid the development of 
all the claims, the improvement is 
a distinct entity not subject to phys- 
ical subdivision or apportionment in 
its application to the claims intended 
to be benefited by it, and the work 
performed attaches to the claims col- 
lectively. Duncan v. Hagle Rock Gold 
Min., ete., Co., 48 Colo. 569, 111 P 588, 
139 AmSR 288. 

8s. U. S.—Chambers v. Harring- 
ton, 111 U.S. 350, 4°SCt 428, 28 Wu. ed, 
452; Jackson v. Roby, 109 U.S. 440, 3 
SCt 301, 27 L. ed. 990; Consolidated 
Mut. Oil Co. v. U. S., 245 Fed. 521, 157 
CCA 633; U. S. v. Stockton Midway 
Oil Co., 240 Fed. 1006; Anvil Hydrau- 
lic, etc, Co. v. Code, 182 Fed. 205, 105 


MINES AND MINERALS 


Thus pros- 


facilitate the extraction of ore therefrom.*§ 
discretion should be allowed the owner of the claim 
in the exercise of his judgment, as to where the de- 
velopment work should be done on such claims,*® 
and a court should not substitute its judgment as 


[§§ 274-275 


A wide 


to the wisdom or expediency of the method employed 


‘‘eroup de- 


CCA 45; Justice Min. Co. v. Barclay, 
82 Fed. 554; Book v. Justice Min. Co., 
58 Fed. 106; Jupiter Min. Co. v. Bodie 
Cons. Min. Co., 11 Fed. 666, 7 Sawy. 
96; Mt. Diablo Mill, ete., Co. v. Calli- 
son, 17 F. Cas. No. 9,886, 5 Sawy. 439, 
9 MorrMinR 616 [aff 6 Pet. 250, 8 
L. ed. 387]; Ferguson v. Hanson, 21 
Land Dec. 336; Kirk v. Clark, 17 Land 
Dec. 190; Nichols v, Becker, 11 Land 
Dec. 8; In re Nil Desperandum Placer, 
10 Land Dec, 198; In re Good Return 
Min. Co., 4 Land Dec. 221; McNeil v. 
Pace, 3 Land Dec. 267. 

Cal.—Merced Oil Min. Co. v. Pat- 
terson, 162 Cal. 358, 122 P 950; Mor- 
gan v. Myers, 159 Cal. 187, 113 P 153; 
Yreka Min., ete; Co. v. Knight, 133 
Cal, 544, 65 P 1091; Mann v. Bud- 
long, 129 Cal. 577, 62 P-120;,McCor- 
mick v. Baldwin, 104 Cal. 227, 37 P 
903; De Noon v. Morrison, 83 Cal. 163, 
23 P 374; Bradley v. Lee, 38 Cal. 362; 
English v. Johnson, 17 Cal. 107, 76 
AmD 574 

Colo.—Duncan v. Hagle Rock Gold 
Min., etc., Co., 48 Colo. 569, 111 FP 588, 
139 AmSR 288; Little Dorrit Gold 
Min. Co. v. Arapahoe Gold Min. Co., 
30 Colo!" 431,71 P 389: 

Mont.—Copper Mountain Min., etc., 
Co. v. Butte, ete., Cons. Copper, etc., 
Min. Co., 39 Mont. 487, 104 P 540, 133 
AmSR 595; Power v. Sla, 24 Mont. 
243, 61 P 468. 

Nev.—Love v. Mt. Oddie United 
Mines Co., 43 Nev. 61, 181 P 133, 184 
P 921, 

N. M.—Upton.v. Santa Rita Min. 
Co. 4 IN. Mo. 96,39. B 27535 Dberle; v. 
Carmichael, 8 N. M. 169, 42 P 95. 

Or.—Fredricks v. Klauser, 52 Or. 
i105) 9:6) P1679): Pao v. Baisley, 28 


Or. pie 41 .P 93 
Ss. Di MeKiranan v. Gold King 
Min. Co., 39 S. D. 535, 165 NW: 542: 


Hawgood v. Emery, 22 S. D. 578, 119 
NW 177, 133 AmSR 941; Axiom Min. 
Co. v. White, 10 S. D. 198, 72 NW 462; 
Dibble v. Castle Chief Gold Min. Co., 
9 §S. D. 618, 70 NW 1055. 
Utah.—Miehlich v. Tintic Standard 
Min: Co; 60" Utah) 569; . 211) P68 6: 
'Kissure Min. Co, v. Old Susan Min, 


Co., 22, Utah, 433,,,63) P 1587; Wilson 
v. Triumph Cons, Min. Co., 19 Utah 
66, 56 P 300, 75 AmSR 718. 


“This ‘group development’ theory is 
based upon a situation well known 
and recognized in the mining world, 
to the effect that annual assessment 
work, if otherwise sufficient in 
amount, done upon one of a group 
of contiguous claims and calculated 
to aid in the development of the min- 


eral resources of the entire group, 
will be accepted by the government 
and will suffice to hold and protect 
all the claims constituting the group.” 
U. S. v. Stockton Midway Oil Co., 240 
Fed. 1006, 1010. 

“Tt often happens that for the de- 
velopment of a mine upon which sey- 
eral claims have been located, ex- 
penditures are required exceeding the 
value of a single claim, and yet with- 
out such expenditures the claim could 
not be successfully worked. In such 
cases it has always been the practice 
for the owners of different locations 
to combine and to work them as one 
general claim;. and expenditures 


in adopting the plan pursued, unless the plan could 
have no reasonable adaptation to a general develop- 
ment of all of the claims.*° 
where all the expenditures made are for the develop- 
ment of one of the claims without reference to the 
development of the others,°t or where the claims 
are held in severalty,®? unless the several owners 
enter into an agreement to develop and operate the 


This rule does not apply 


which may be necessary for the de- 
velopment of all the claims may then 
be made on one of them. . .. In other 
words, the law permits a general sys- 
tem to be adopted for adjoining 
claims held in common, and in such 
case the expenditures required may 
be made, or the labor be performed, 
upon any one of them.” Jackson vy. 
Roby, 109 U. S. 440, 445, 3 SCt 301, 27 
L. ed. 990. 

[a] Rule applied.—In an action to 
quiet title to a mining claim, evi- 
dence that defendant had continu- 
ously, up to and after the repeal of 
the law of 1897 (St. [1897] p 214 ¢ 
159), which prescribes the manner 
of locating mining claims, prosecuted 
work under a system tending to aug 
development of this claim and othe 
claims which he had located, and 
that a part of the work had been 
done within the boundaries of the 
claim in suit, was sufficient to estab- 
lish possession of the entire claim 
to the extent of the visible bound- 
aries. Big Three Min., etc., Co. v. 
Hamilton, 157 Cal. 130, 107 P 301, 137 
AmSR 113. 

[b] Work held snufficient.—Work 
done on one of a group of contigu- 
ous mining claims under common 
ownership for the benefit of all in the 
most practical way, from the stand- 
point of an experienced and practical 
miner, to intercept veins and ore 
channels, satisfies the requirement 
of the statute despite testimony of 
expert geologists to the contrary, 
especially where the result is the 
finding of ores in large quantities. 
Miehlich v. Tintic Standard Min. Co., 
60 Utah 569, 211 P 686. 

[e] Partial work.—A person own- 
ing several adjoining mining claims 
might do one hundred dollars’ worth 
of work on any one, and hold that 
particular claim and forfeit all oth- 
ers, or he might do enough work on 
one claim to hold two claims, and 
forfeit the others. McKirahan vy. 
Gold ans Min. Co., 39 S.. D. 535, 165 
NW 5 

Mal “rhe interest in common may 
be an equitable, as well as a legal, 


one. Eberle v. Carmichael, 8 N. M. 
1169, 42. P1965. 
[e] In British Columbia the con- 


sent of the gold commissioner must 
be given to the doing of assessment 
work upon one claim for the benefit 
of an adjoining claim, and notice of 
an intention so to do the work must 
be given. _ Lawn) v. Parker, 7 B. 
418 [app dism 8 B. CG. 223]. 

89. Love v. Mt. Oddie United 
Mines Co., 43 Nev. 61, 181 P 1338, 184 
Lele 

90. Copper Mountain Min. etce., 
Co, v.. Butte, etc., Cons. Copper, etc., 
Min. Co., 39 Mont. 487, 104 P 540, 133 
AmSR 595; Miehlich v. Tintic Stand- 
ard Min. Co., 60 Utah 569, 211 P 686. 

91. Jackson v. Roby, 109 U.S. 440, 
3 SCt 301, 27 L. ed. 990; Copper Moun- 
tain Min., ete., Co. v. Butte, ete; Cons: 
Copper, ete., Min. Co., 39 Mont. 487, 
104 P 540, 133 AmSR 595. 

92. Zeckendorf v. Hutchison, 1 N. 
M. 476; Hawgood v. Emery, 22 S. D. 
573, 119 NW 177, 133 AmSR 941. 

[a] Illustration.— Where a num- 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


Ms 


§§ 275-278] 


claims jointly.® 

Elements of rule. In order that this rule may 
apply the work must be done in good faith for all 
of the claims, and all of them must be benefited 
by the work done upon the one,** and in determining 
whether the assessment work for a given year has 
been done on any one of the group, evidence of 
improvements placed on one claim may be consid- 
ered in connection with evidence as to other claims 
sufficient to enable a jury to determine what pro- 
portion of the benefit is referable to the claim in 
question.°® The expenditure of money or labor must 
be equal in amount or value to that which would be 
required on all the claims if they were separate 
or independent,°® if it is insufficient in amount to 
protect all the claims it will be applied to the claim 
on which it was expended.®? It has also been held 
that the claims must be contiguous, so that the work 
on the one benefits, or has a tendency to benefit, the 
others;°® but on the other hand it has been held 
that the better authority supports the rule that the 
assessment work may be done upon one of a group 
of claims, even though they are not all adjoining.®® 

[§ 276] bb. On Placer Claims. Where a number 
of placer claims of twenty acres are located by an 
association of individuals, it is regarded as a single 
location,! and it is not essential that the required 
amount of assessment work shall be performed on 


ber of persons take up a claim and|v. White, 
thereafter partition’ the claim and 
hold each parcel in severalty, the 


sinking of a shaft on one claim is not 97. 
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HOD Sse LOS: 
Amount of work or improvements 

generally see supra § 267. 

Swanson vy. 


[40 C.J.] 833 


each subdivision of the claim,” but it is sufficient if 
work, to such amount, is performed upon the claim 
as a whole.® 

[§ 277] (8) Work in Tunnel.4 Under the amend- 
ment of February 11, 1875,° the annual assessment 
work on a mining claim may be done in a tunnel 
if the work so done tends to develop and benefit a 
claim and is done for that purpose,® regardless of the 
contiguity or nonecontiguity of the territory from 
the portal of the tunnel to the claim sought to be 
developed ;* and where the portal of the tunnel is 
not on the claim to be developed or a contiguous 
claim, it is not necessary that the owner of the 
claim to be developed should own a continuous strip 
of ground from the portal of the tunnel to the 
exterior boundaries of the claim through which it 
is proposed to drive the tunnel. The work should 
be such that, if the tunnel is continued on its 
course as laid, it will probably intersect a vein 
upon the claim sought to be represented by such 
work.® 

[§ 278] g. Excuse for, or Waiver of, Nonperform- 
ance?°—(1) In General. The locator of a mining 
claim may be excused from performing the annual 
assessment work,!! or such performance may be 
waived.1? Thus failure to perform assessment work 
will be excused while the claim is in the wrongful 
and forcible adverse possession of another,’ at least, 


72 NW 462.;,217 P 562; McDonald v. Montana 
Wood Co., 


14 Mont. 88, 35 P 668, 43 
AmSR 616. 


Kettler, 17 Ida. 3. Miller v. Chrisman, 140 Cal. 440, 


sufficient to satisfy the statute with 
reference to the entire claim .so par- 


titioned. Zeckendorf v. Hutchison, 
IN 6. 
93. Hawgood v. Emery, 22 S. D. 


573, 119 NW 177, 1383 AmSR 941. 

[a] Thus, “where there are sev- 
eral claims adjacent held by different 
persons and work beneficial to all of 
said claims can best be done on one 
of them, then, under a proper agree- 
ment between the owners of said 
claims, development work can all be 
done on one claim, and be credited to 
the several claims, such work being 
a part of the general plan or scheme 
for the development of the several 
claims.’’ Hawgood v. Hmery, 22 S. 
D. 573, 575, 119 NW 177, 133 AmSR 
941. 

94. U. S.—Anvil Hydraulic, ete., 
Co. v. Code, 182 Fed. 205, 105 CCA 45. 

Cal. —Morgan Vr Myers, LSI wal: 


Hee Mike hoor bis) Dhree Min. etc 
Go. v. Hamilton, 157 Cali+130; 107 P 
301, let AmSR 118; Yreka Min., etc., 


Co. Knight, 133 Cal. 544, 65 P1091. 

Golo. —HLittle Dorrit Gold Min. Co. 
v. Arapahoe Gold Min. Co., 30 Colo. 
431, 71 P 389. 

Mont.—Copper Mountain Min., etc., 
Co. v. Butte, etc., Cons. ceppst etc., 
Min. Co., 39 Mont. 487, 104 P 540, 133 
AmSR 595. 

Nev.—Riek v. Messenger, 234 P 30. 

S. D.—Axiom Min. Co. v. White, 10 
S. D. 198, 72 NW 462. 

Utah. Ming Con v.72 LOld 
Susan Min. Co., 22 Utah 438, 63 P 587. 

And see cases supra note 81. 

[a] Where the work does not tend 
to develop all the claims in conform- 
ity with the general plan adopted, it 
cannot be considered as work done on 
them as a group or as on a consoli- 
dated claim. Copper Mountain Min., 
etc., Co. v. Butte, etc., Cons. Copper, 
etc., Min. Co., 39 Mont. 487, 104 P 
540, 133 AmSR 595. 

95. Upton v. Sa Rita Min. Co., 
14° Ne MM. 96, (389 P 27 

96.) Use Sin. Shocktou Midway Oil 
Co., 240 Fed. 1006; Morgan v. Myers, 
L59* CaliatlS i i035 P 153; Eberle v. 
Carmichael, 8 N. M. 169, 42 P 95; Mc- 
Kirahan v. Gold King Min. Co., 39 S. 
D, 535, 165 NW 542; Axiom Min. Co. 


[40 C. J.—53] 


21, 105 P 1059 [aff’224 U.S. 180, 32 
er 455,556 Lv ed, 721]. 

98. U. S.—Chambers v. Harring- 
tony Tis WS. 350 40SCr 428) 265 in 
ed. 452; Consolidated Mut. Oil Co. v. 
WS e24benedy 521, J5yeCCA6So Ldist 
Gird v. California Oil Co., 60 Fed. 
531]; Anvil Hydraulic, ete. Co. v. 
Code, 182 Fed. 205, 105 CCA 45; Roys- 
ton v. Miller, 76 Fed. 50; Gird v. Cali- 
fornia Oil Co., 60 Fed. 531; Jupiter 
Min. Co. v. Bodie Cons. Min. Co., 11 
Fed. 666, 7 Sawy. 96. 

Ariz.—McDonald v. McDonald, 16 
Ariz. 103, 144 P 950. 

Cal.—Morgan vy. 159) Cal. 
Poe use Pm bos 

Mont. —Copper Mountain Min.,, etc., 
Co. v. Butte, etc., Cons. Copper, ete., 


Myers, 


Min. ae Ae ‘Mont. 487, 104 P 540, 133 
AmSR 5 
staat Na v. Klauser, 52 Or. 


TOMO GME GTO: 

[a] Where mining claims are not 
contiguous in the sense of being 
attingent, but are separated by a ra- 
vine, so that work done on one of 
them will not naturally benefit or 
have a tendency to uncover minerals 
in the other, such work eannot be 
treated aS a performance of the 
necesSary assessment work on the 


other. Morgan v. Myers, 159 Cal. 187, 
ULES eo Rae 
[b] Mining claims which touch 


only at a common corner are not con- 
tiguous within the rule authorizing 
the performance of assessment work 
for several contiguous claims on any 
one of them. Anvil Hydraulic, etc., 
Co. v. Code, 182 Fed. 205, 105 CCA 45, 

{c] Disconnected claim.—Assess- 
ment work performed on a group of 
mining claims is insufficient to sus- 
tain a title to a claim disconnected 


from the group. McDonald vy. Mc- 
Donald, 16 Ariz. 103, 144 P 950. 
99. Big Three Min., etc., Co. v. 


Hamilton, 157 Cal. 130, 107 P 301, 137 
AmSR 118; Altoona Quicksilver Min. 
Co. v. Integral Quicksilver Min. Co., 
114 Cal. 100, 45 BP 1047. 

1. See supra § 151. 

2. Consolidated Mut. Oil Co. v. U. 
S., 245 Fed. 521, 157 CCA 633; Rooney 
v. Barnette, 200 Fed. 700, 119 CCA 
116; Reeder v. Mills, 62 Cal. A. 581, 


73 P 1083, 74 P 444, 98 AmSR 63 [aff 
197 U.S. 313, 25 SCt 468. 49 “owed: 
770]; Reeder v. Mills, 62 Cal. A. 581, 


217 P 562. And see cases supra 

note 2. 

§ er Work on tunnel claim see supra 
25 


SF eS Wess. ot. wtdlusrodlo 

6. Book v. Justice Min. Co., 58 Fed. 
106; Duncan v. Eagle Rock Gold Min., 
ete; Co;, 48 ‘Colo. 569, tli Pa b>sss L39 
AmSR 288; Hain v. Mattes, 34 Colo. 
345, 83 P 127; Godfrey v. Faust, 20 
S. D. 203, 105 NW 460; Sherlock v. 
Leighton, 9 Wyo. 297, 63 P 580, 934. 

7. Hain v. Mattes, 34 Colo. 345, 83 


P 127; Godfrey v. Faust, 20 S. D. 203, 
105 NW 460. 
Work or improvements outside 


claim generally see supra §§ 274-276. 
8. Hain v. Mattes, 34 Colo. 345, 83 


9. Hall v. Kearny, 18 Colo. 505, 33 
P 373; Sherlock v. Leighton, 9 Wyo. 
297, 68 P 580, 934. 

{a] The shifting of the original 
direction of the tunnel is not suffi- 
cient in itself to indicate an absence 
of purpose at the inception of the 
work in the tunnel to intersect the 
vein upon the claim. Sherlock v. 
Leighton, 9 Wyo. 297, 63 P 580, 934. 

10. Assessment work as excused 
by vesting of right to patent see 
infra § 280 


11. Ames y. Sullivan, 235 Fed. 880, 
149 CCA 192. And see cases infra 
note 138. 


Byes Stewart v. Rees, 21 Land Dec. 

[a] Thus, in the absence of con- 
flicting claims, the failure to perform 
annual assesSment work may be 
waived by the land department if 
such failure occurred through mis- 
take of a bona fide claimant. Stewart 
v. Rees, 21 Land Dec. 446. 

13. U.S.—Erhardt v. Boaro, 113 U. 
So527, <by SCth 560) 2285 a wedaalueer 
Becker-Franz Co. v. Shannon Copper 
Co., 256 Fed. 522, 167 CCA 594; Ames 
v. Sullivan, 336" Fed. 880, 149 CCA 
192; Slavonian Min. Co. Vv. Perasich, 


7 Fed. 331, 7 Sawy. 217; McNeil v. 
Pace, 3 Land Dec. 267. 
Cal.— Madison v. Octave Oil Co., 


154 Cal. 768, 99 P 176; Trevaskis v. 
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as against such wrongdoer,'* and provided the true 
owner is not guilty of laches in seeking to establish 
But such nonperformance is not ex- 
cused by the pendency of an adverse suit for the 
possession of the claim,'* or of proceedings for a 
patent,1’? or by the fact that the failure is due to 
a conspiracy of one of the locators,'* or that one 
codwner promises to do the work and neglects it.’ 

[§ 279] (2) Suspension of Requirement. 
statutory provision requiring annual labor has been 
suspended by an act of congress, in some instances,”° 
and the locator excused from the performance of 
such work during the period of suspension upon 
his filing an affidavit or notice declaring his inten- 
tion to hold and work the claim in good faith,?+ 
the filing of which has the same legal effect as 
the performance of the annual assessment work.?? 
If a loeator acts in good faith and makes an honest 
effort to file such affidavit or notice, and his failure 
to do so is not attributable to any fault on his 


his rights.*® 


Peard, 111 Cal. 599, 44 P 246; Mills 
vy. Fletcher, 100 Cal. 142, 34 P 637; 
Morenhaut v. Wilson, 52 Cal. 263. 

Colo.—Field v. Tanner, 32 Colo. 278, 
15 P 916; Craig v. Thompson, 10 
Colo. 517,16 P 24, 

Nev.—Robinson v. Imperial Silver 
Min. Co., 5 Nev. 44. 

S. D.—Garvey v. Elder, 21 S. D. 77, 
109 NW 508, 130 AmSR 704. 

Utah.—Utah Min. ete, Co. v. 
Dickert, ete., Sulphur Co., 6 Utah 138, 
21_ P 1002, 5 LRA 259. 
C.—Woodbury v. Hudnut, 1 B. 


made seven miles 
away from the claim without any act 
toward carrying them out is not a 
sufficient excuse for nonperformance. 
Slavonian Min. Co. v. Perasich, 7 Fed. 
$31, 7 Sawy. 217. 

14. Ames y. Sullivan, 235 Fed. 880, 
149 CCA 192; Madison v. Octave Oil 
Co., 154 Cal. 768, 99 P 176; Garvey v. 
Elder, 21 S. D. 77, 109 NW 508, 130 
AmSR 704. 

15. Trevaskis v. Peard, 111 Cal. 
599, 44 P 246; Woodbury v. Hudnut, 
3 breed S301 Cpl 2 seated Wd aS 

16. Poore v. Kaufman, 44 Mont. 
248, 119 P 785. But see Reid v. Col- 
lister,.59 Can. S. C. 275, 50 DomLR 
289, [1919] 3 WestWkly 1083 (where 
the mining recorder informs an ap- 

licant that an adverse action had 

egun, and that notice had been filed, 
so that applicant could not swear 
that he was in undisputed possession, 
cessation of work was justified). 

17. See infra § 280. 


18. Doherty v. Morris, 11 Colo. 12, 
LG PAO L TL, 
19. Doherty v. Morris, supra; 


eee v. Mackey, 5 Mont. 523, 6 

BOs. sO. Sotaty la Gs 28. Ul se 
Stat le id." 30) UL S. Stiat Lin é6bd. 
And see cases infra this note. 

[a] During the years 1917 and 
1918 (1) the requirement of annual 
assessment work was suspended by 
a joint resolution of congress ap- 
roved Oct. 5, 1917. Donoghue v. 

onopah Oriental Min. Co., 45 Nev. 
110, 198 P 553, 15 ALR 937. (2) Such 
resolution applied to Alaska, and an 
attempted location of such a mining 
baa by a third person was void. 

rkin v. Larson, 6 Alaska 327. 

[b] Construction of act.—A joint 
resolution of congress suspending the 
requirements of annual assessment 
work on mining claims during the 
years 1917 and 1918, being susceptible 
of two interpretations, will be given 
that which best comports with reason 
and justice, particularly in an equita- 
ble action to quiet title involving 
questions peculiarly equitable in their 
nature. Donoghue v. Tonopah Ori- 
ental Min. Co., 45 Ney. 110, 198 P 
Dos, 1b ALR 937. 

[c] Im Ontario, under Min. Act 
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The 


by fraud.?8' 


lar year.?9 
filed within the 


(Reve St, P19t4ay el32) > $° 78" )n Goi; 
§§ 84, 85 (3), if the recorded holder 
of an interest in a mining claim had 
enlisted for active service, his claim 
was relieved from forfeiture by 
reason of his failure to perform an- 
nual assessment work during the pe- 
riod limited by such statutes, as ex- 
tended by orders in council. Re 
Pinelle, 24 OntWN 342. 

21. Hatch v. Leighton, 24 Ariz. 
300, 209 P 300; Donoghue v. Tonopah 
Oriental Min. Co., 45 Nev. 110, 198 P 
553, 15 ALR 937; Nesbitt v. Delamar’s 
Nevada Gold Min. Co., 24 Nev. 2738, 
52) PA16 095. od. ele, Se ie AU SEY yO: Orde 

[a] Notice required each year.— 
Under resolution of congress of Oct. 
5, 1917, suspending during 1917 and 
1918 the provision requiring certain 
annual work upon unpatented claims, 
it was necessary to file required no- 
tices of the desire to hold the claims 
in each year in order to obtain the 
statutory benefit for both years. 
uae v. Leighton, 24 Ariz, 300, 209 

22. .Field v..'Tanner, 32 Colo. 278, 
75 P 916; Nesbitt v. Delamar’s Ne- 
vada Gold Min. Co., 24 Nev. 273, 52 
P 609, 53 P 178, 77 AmSR 807. 

{a] Equivalent to resumption of 
work.—(1) Under the act of congress 
of July 2, 1898, to relieve owners of 
mining claims who enlisted in the 
military service for the war with 
Spain, the filing of notice of such 
enlistment by the owner of a mining 
claim was in lieu of and constituted 
a performance of the annual assess- 
ment work for that year, and was 
equivalent to a resumption of work, 
so as to protect the claim from for- 
feiture for a failure to perform the 
assessment work for the preceding 
year, where no relocation had been 
made on account of such failure 
prior to the filing of notice of enlist- 
ment. Field v. Tanner, 32 Colo. 278, 
75 P 916. (2) Resumption of work 
generally see infra §§ 289, 290. 

23. Donoghue y. Tonopah Oriental 
Min. Co., 45 Nev. 110, 198 P 558, 15 
ALR 937. 

[a] Thus, although a joint reso- 
lution of congress suspending the 
requirements of annual assessment 
work on mining locations during the 
years 1917 and 1918 was mandatory 
in terms, it did not cut off the rights 
of locators of mining claims, as 
against subsequent locators overlap- 
ping the prior location, where the 
prior locators’ failure to file notices 
of desire to hold their claims in the 
proper county was not pursuant to 
any attempted fraud or deceit, where 
they had no intention of abandoning 
their claims, where there was good 
faith and an open, honest effort to 
comply by filing notices in the ap- 
propriate county, and where the 
neglect or omission to file the no- 


[§ 281] i. Affidavit of Performance. 
of the mining states and territories statutes have 
been passed allowing the owner of a mining claim 
to file for record an affidavit showing that the work 
has been done or improvements made for a particu- 
Under these statutes if the affidavit is 


1§§ 278-281. 1 


part, his rights will be protected as against a sub- 
sequent overlapping locator.?* 

[§ 280] h. Duration of Duty. The statute re- 
quires the work to be performed or the improvement 
made until a patent is issued,?4 and therefore this 
duty does not cease upon the mere application and 
pendency of proceedings for a patent.”° 5 
final entry and payment of the purchase money 1s 
made to the government and a receipt taken there- 
for, the locator’s right to a patent becomes vested,”® 
and he is relieved from doing further assessment 
work,?? unless such entry and receipt were obtained 


But after 


In some 


time prescribed®° and in other re- 


tices was that of others and not at- 
tributable to the claim owners. Don- 
oghue v. Tonopah Oriental Min. Co., 
45 Nev. 110, 198 P 553, 15 ALR 937. 


24. Statute quoted see supra § 266 
note 8. 
25. St. Louis Smelting, etc., Co. v. 


Kemp, 104 U. S. 636, 26 L. ed. 875; 
Gillis v. Downey, 85 Fed. 483, 29 CCA 
286; Poore v. Kaufman, 44 Mont. 248, 
119 P 785; South End Min. Co. v. 
Tinney, 22 Nev. 19, 35 P 89. 

26. See infra § 361. 

27. U. S.—Benson Min., etc., Co. v. 
Alta Min., etc., Co., 145 U. S. 428, 12 
SCt 877, 36 L. ed. 762 [aff 2 Ariz. 
362, 16 P 565]; Neilson v. Champaigne 


Min., ete., Co., 111 Fed. 655 [aff 119 
Fed. 123, 55 CCA 576); Aurora Hili 
Cons. Min. Co. v. Highty-Fve Min. 


Co., 34 Fed. 515, 12 Sawy. 355. 

Ariz.—Alta Min., etc., Co. v. Ben- 
son, Min.; etc., Co. <2 ATiZ. 362, (16.2 
565 [aff 145 U. S. 428, 12 SCt 877, 36 
L. ed. 762]. 

Cal.—Southern Cross Gold Min. Co. 
v. Sexton, 147 Cal. 758, 82 P 423. 

Ida.—Batterton v. Douglas Min. 
Co., 20 Ida. 760, 120 P 827, 38 LRANS 
EL 

Mont.—Poore v. Kaufman, 44 Mont. 
pe Sr 1 hi SO eh 

Nev.—South End Min. Co. v. Tin- 
ney, 22 Nev. 19, 35 P 89; Deno’ v. 
Griffin, 20 Nev. 249, 20 P 308. 

{a] hus an applicant for a pat- 
ent to mineral lands is not required 
to do annual assessment work after 
making and submitting his final 
proofs on his patent application, and 
the acceptance and allowance of the 
Same and the issuance to him of a 
receiver’s receipt from the local land 
office in conformity with the statute 
and the rules and regulations of the 
general land office. Batterton v, 
Douglas Min. Co., 20 Ida. 760, 120 P 
827, 38 LRANS 1121. 

[b] Rule applied.—Where, after 
an application for a patent to a min- 
ing claim and full payment of the 
price, the purchasers received their 
final certificate of purchase in due 
form, their claims are not subject to 
forfeiture for nonperformance of as- 
sessed labor, nor are they subject to 
forfeiture or to relocation as long as 
such certificate remains uncanceled. 
Southern Cross Gold Min. Co. v. Sex- 
ton,, 147 Cal.. 758, 82 BP 423. 

On issuance of certificate of im- 
provememts see infra § 282. 

28. Murray v. Polglase, 23 Mont, 
401, 59 P 439. 

_29. See statutory provisions. 

30. Jones v. Peck, 63 Cal. A. 397, 
218 P 1030; McKnight v. El Paso 
Brick Co., 16 N. M. 721, 120 P 694, 
AnnCas1912D 1309 [rev on other 
grounds 233 U. S. 250, 34 SCt 498, 58 
L. ed. 948, LRA1I915A 1113]. 

[a] Time of filing.—Under a stat- 
ute giving an occupant of a mining 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


Sed 
§§ 281-282] 


spects complies with the statutory requirements,*+ 
it constitutes prima facie evidence of the facts 
therein stated ;*? and if such affidavit is in evidence, 
and not controverted, it is error for the court not 
to find that the annual assessment work on a min- 
ing claim was performed.** If an adverse claimant 
contends that a proper affidavit has not been filed 
the burden is upon him to show that fact.24 And 
where the affidavit is met by positive evidence that 
the labor has not been performed, the burden is 
then on the party claiming performance to show 
by evidence other than the affidavit that the work 
was actually done.*® 

Effect of failure properly to file affidavit. Al- 
though in some jurisdictions a failure to file the 
affidavit, in compliance with the requirements of 
the statute, constitutes an abandonment of the 
claim,®® these statutes are generally regarded as 
merely directory,?’ and do not preclude the owner 
from making proof of performance in some other 
way;°> and therefore a failure to file such an affi- 
davit does not work a forfeiture of the claim,*® 
but, under some statutes, merely throws the burden 
of proof on the owner in any contest, suit, or pro- 
ceeding touching the title of the claim, to show that 
the work was performed according to the statute.*° 

Correction of mistake. If mistakes are made in 


claim thirty days after the time 
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Abandonment generally see 
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the affidavits as to the annual assessment work, 
they may be corrected by oral evidence;*! as the 
fact as to whether the work was done is the main 
question, and not the method of proof.*? 

[§ 282] j. Certificate of Work. Under the Brit- 
ish Columbia ‘‘Mineral Act,’’** where the lawful 
holder of a mineral claim properly performs the 
assessment work during the year, and files an affi- 
davit showing that fact,*+ he is entitled to receive 
from the gold commissioner a certificate of such 
work having been done,*® which he shall record at 
once,*® or within such extended time to which he 
may be entitled upon the payment of an additional 
fee.** 

Effect of certificate. The holder of such a certifi- 
cate is not bound to adverse any subsequent appli- 
cant for a certificates But the fact that such a 
certificate covers a portion of the ground included 
in a crown grant of mineral lands does not prevent 
the rectification of such grant upon the applica- 
tion of another.*® The certificate cures wregulari- 
ties arising after location and record which do not 
go to the root of the title;®°° but does not cure a 
prior irregularity in locating the claim.** 

Validity of certificate. Such a certificate is not 
impeachable on any ground except that of fraud,°? 
and on such ground can be impeached only by the 


infra {b] In Ontario the recorder may 


within which the labor is to be per- 
formed within which to file the affi- 
davit showing that the requisite 
amount of work has been done for 
the year, an occupant has thirty days 
after the expiration of the year 
within which the work is to be done 
in which to file the affidavit, since 
the work may be done at any time 
during,the year. Jones v. Peck, 63 
Cal. A. 397, 218 P 1030. 

31. See cases infra this note and 
notes 32-40. 

{a} In Colorado the statute does 
not require the affidavit to state 
when the assessment year will ex- 
pire or prohibit anyone from embrac- 
ing more than one claim, and if the 
affidavit states that the labor was 
performed within the year, as ex- 
tended by Act Congr. Jan. 22, 1880 
(21 U. S. St. at L. 61), it is sufficient. 
McGinnis v. Egbert, 8 Colo. 41, 5 P 
652. 

32. U. S—McCulloch v. Murphy, 
125 Fed. 147; Book v. Justice Min. Co., 
58 Fed. 106. 

Cal.—Musser y. Fitting, 26 Cal. A. 
746, 148 P 536. 

Ida.—Dickens-West Min. Co. v. 
Crescent Min., etc., Co., 36 Ida. 153, 
141 P 566; Bismarck Mountain Gold 
Min. Co. v. North Sunbeam Gold Co., 
14 Ida, .-516,.95 P 14. 

Mont.—Davidson v. Bordeaux, 15 
Mont. 245, 38 P 1075; Coleman v. 
Curtis, 12 Mont. 301, 30 P 266. 

N. M.—McKnight ¥. El Paso Brick 
Co., 16 N. M. 721. 120 P 694, AnnCas 
1912D 1309 [rev on other grounds 233 
U. S. 250, 34 SCt 498, 58 L. ed. 943, 
LRAI915A 1113]; Upton yv. Santa Rita 
Min. Co., 14 N. M. 96, 89 P 275. 

33. Musser v. Fitting, 26 Cal. A. 
746, 148 P 536. 

24. McKnight v. 1 Paso Brick Cor; 
16 N. M, 721,-120 P 694, AnnCas1912D 
1309 [rev .on other grounds 233 °'U..S. 
250, 34 SCt 498, 58 L. ed. 943, LRA 
1915A 1113]. 


35. Dickens-West Min. Co. v. Cres- 
eent Min., etc., Co., 26 Ida. 153, 141 
P 566. 

36. See cases infra this note. 


[a] In Alaska, under Sess. L. 
(1915) ¢ 10 § 7, if a locator fails to 
file for record the proof of assess- 
ment work on a placer mining claim, 
not later than ninety days after the 
close of the calendar year in which 
the work was done, the location is 
deemed to be abandoned and may be 
located by another. Umphrey  v. 
Betseh, 6 Alaska 211. 


§§ 291-300. 

37. McCulloch v. Murphy, 125 Fed. 
147; Book v. Justice Min. Co., 58 Fed. 
106; Hazzard v. Johnson, 45 Cal. A. 
19, 187 P 121; Davidson v. Bordeaux, 
15 Mont. 245, 38 P 1075. 

Ss8. MuCulloch v. Murphy, 125 Fed. 
147; Book v. Justice Min. Co., 58 Fed. 
106; Davidson v. Bordeaux, 15 Mont. 
245, 38 P 1075. 

39. Book v. Justice Min. Co., 58 
Fed. 106; Hazzard V. Johnson, 45 Cal. 
Avot9, U87% Be l2ts. Murray. Hill, Min:, 
etc., Co. v. Havenor, 24 Utah 73, 66 
P 762; Re Bolan Be [1909] Min. 
Comrs. Cas. 334. 
in OFs avures generally see infra §§ 

1-3 

40. McKnight vy. El] Paso Brick Co., 
16 N. M. 721, 120 P 694, AnnCas1912D 
1309 [rev on other grounds 233 U. S. 
250, 34 SCt 498, 58 L. ed. 9438, LRA 
1915A 1113]; Upton v. Santa Rita 
Min. Co., 14 N. M. 96, 89 P 275. 

Burden of proof in contests as to 
claims generally see infra § 394. 

41. Bismarck Mountain Gold Min. 
Co. v. North Sunbeam Gold Co., 14 
Idan 5116, 95 P 14: 

42. Bismarck Mountain Gold Min. 
Co. v. North Sunbeam Gold Co., 
supra. 

43. B.C. Rev. St. (1924) ¢ 167 § 48 
et seq; and prior similar statutes. 

44. Lawr v. Parker, 7 B. C. 418 
[app dism 8 B. C. 923). 

[a] Delay caused by official.—If 
the holder of the claim has complied 
with all the statutory requirements, 
except the filing of an affidavit, which 
he is deterred from filing by a state- 
ment of the mining recorder, he is 
relieved from the necessity of doing 
further work on the claim pending 
the issue of a certificate and his 
claim is not subject to relocation dur- 
ing such time. Reid v. Collister, 59 
Can. S. C. 275, 50 DomLR 289, [1919] 
3 WestWkly 1083 [dism app 27 B. C. 
278, 47 DomLR 509, [1919] 3 West 
Wkly 229]. 

Affidavit of performance generally 
see supra § 281. 

45. Reid v. Collister, 59 Can. S. C. 
275, 50 DomLR 289, [1919] 3 West 
Wkly 1083 [dism app 27 B. C. 278, 47 
DomLR 509, [1919] 3 WestWkly 
229]; Cleary v. Boscowitz, 32 Can. 
S. C. 417, 22 CanLTOccNotes 278 
[dism app 8 B. C. 225]. 

{a] A part owner of a mineral 
elaim may apply for a certificate of 
improvements. Bentley v. Botsford, 
8 B. C. 128, 21 CanLTOccNotes 492. 


grant a certificate that the work has 
been done to his satisfaction, Re 
Perkins, 1 OntWN 290. S 

46. See B. C. Rev. St. (1924) § 48. 

47. See B. C. Rev. St. (1924) § 50; 
prior similar statutes; and cases 
infra this note. 

{a] Provisions not applicable.— 
(1) This extension of time does not 
apply to one who pays the money in 
lieu of work. Kitchen v. Rex, 80 
B. C. 421, 683 DomLR 425, [1922] 1 
WestWkly 697. (2) The fact that 
the gold commissioner has advised 
such holder of the claim that he is 
entitled to the extension does not 
bring him within the protection of 
§ 27 of the act, or prevent the claim 
from lapsing under the act. Kitchen 
v. Rex, supra. 

[b] Under prior act.—-An order in 
council, under B. C. Mineral Act 
(1896) § 161, extending the time for 
the doing and recording of assess- 
ment work “on a mineral claim is 
intra vires, and a certificate of work 
recorded pursuant to permission 
granted by a gold commissioner act- 
ing under such an order in council is 
a good certificate within § 28. Peters 
v. Sampson, 6 B. C. 40 

43. In re American Boy Mineral 
Sepa 7 B. C. 268, 20 CanLTOccNotes 


{a] Im Yukon Territory, under 
Quartz Reg. § 53, no irregularity 
previous to the date of the record of 
the last certificate of work can be 
taken advantage of by an adverse 
or junior staker. Balton v. Evans, 
12 WestLR 116. 

49. In re American Boy Mineral 
Claim, 7 B. C. 268, 20 CanLTOce 
Notes 320. 

50. Manley v. Collom, 8 B. C, 158. 
[app allowed on other grounds 32 
Can. 8S. C. 371]; Gelinas v. Clark, 8 
B. C. 42; Callahan v. Coplen, 7 B. C. 
422 [allowing app 6 B. C. 523, and 
app dism 30 Can S. C. 555]. 

[a] Irregularities cured.—An own- 
er’s omission to file notice of his in- 
tention to do his assessment work on 
one of several adjoining claims and 
an incorrect filing of an affidavit are 
irregularities which are cured by a 
certificate of work. Lawr v. Parker, 
7 B. C,. 418 [app dism <8 -Bu@. 2234. 

51. Callahan v. Coplen, 7 B. C. 422 
[allowing app 6 B. C. 528, and app 
dism 30 Can. S. C. 555]. 

52. <Atty.-Gen. v. Dunlop, 7 B. C. 
312; Hand v. Warren, 7 B. C. 42; Nel- 
son, ete., R, Co. v. Jerry, 5 B. Cc. 396. 
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crown.*? 


[§ 283] k. Failure of Coowner to Contribute— 
Under a provision of the Federal 
Mining Act,°* which provision has been held con- 
stitutional and valid,®*® on the failure of a coowner 
to contribute his share of annual labor or of the 
expenditures, those who have eontributed may at 
the end of the year give the defaulting coowner 
notice,°® and if at the expiration of ninety days 
after such notice the delinquent fails to make proper 
contribution his interest in the claim becomes the 
property of his codwners who have made the re- 
The rights of the delinquent 
are thereby absolutely cut off, and the title is per- 
fected in the other coowners who perform the 
work,®* the title accruing to the codwners being 
much like that conveyed by a sheriff’s 
judgment and execution sale;>® and if the statutory 
notice has been properly published it becomes effec- 
tive in cutting off the claims of all parties and in 
thus keeping “the title clear and free from uncer- 
Such a forfeiture, if necessary, 


(1) In General. 


quired expenditures.*? 


tainty and doubt.®? 


fa] Circumstances not amounting 
to fraud.—A statement in an affidavit 
of the holder’s agent, sworn to on 
Aug. 10, 1899, that the holder was in 
undisputed possession of the mineral 
claim, whereas on that day an action 
was pending as to the title to the 
claim and judgment in favor of the 
holder was not delivered until Aug. 
11, 1899, and the affidavit reached the 
gold commissioner after that date, 
there was no fraud within the stat- 


ute. Atty.-Gen. v. Dunlop, 7 B. C. 
Suan 
53. Cleary v. Boscowitz, 32 Can. S. 


Cea ialiaiees oes Cameco Collom vs 
Manley, 32 Can. S. C. 371 [allowing 
app 8 B. Cc. 153]; Atty.-Gen. v. Dun- 
TOD; els. iC pow. 

{a] Im an adverse proceeding (1) 
evidence to impugn the certificate of 
work given to the prior locators is 
not admissible. Cleary v. Boscowitz, 
82 Can. S. C. 417, 22 CanLTOceNotes 
278 [dism app 8 B. C. 225]. (2) An 
adverse claimant, who neglects to 
take the remedy provided by Mineral 
Act § 37, cannot sue to set aside a 
certificate of improvements on the 
ground of fraud. Hand v. Warren, 7 
B. C. 42. .(3) The policy of the min- 
eral acts is to compel persons claim- 
ing adversely to an applicant for a 
crown grant to commence action be- 
fore a certificate of a De omens is 
obtained. ens. etc., R. Co. v. Dun- 
Troy ay ar oe OR 

54. The Beets provides: ‘Upon 
the failure of any one of several co- 
owners to contribute his proportion 
of the expenditures required by this 
act, the co-owners who have per- 
formed the labor or made the im- 
provements may, at the expiration 
of the year, give such delinquent co- 
owner personal notice in writing or 
notice by publication in the news- 
paper published nearest the claim, 
for at least once a week for ninety 
days, and if at the expiration of 
ninety days after such notice in writ- 
ing or by publication such delinquent 
should fail or refuse to contribute 
his proportion to comply with this 
act, his interest in the claim shall 
become the property of his co-owners 
who have made the required expend- 
itures.*. Act May 10, 1872. (17 U.S. 
St. at L. 92 ec 152) § 5, as amended 
by Act Jan. 2, 1380). (21 U. Si St. at 
Ti 61. 9), Sat 

55. Van Sice v. Ibex Min. Coy Li 
Fed. 895, 97 CCA 587 [certiorari den 
215 U. S. 607, 30 SCt 408, 54 L. ed. 
346, and app dism 223 U. S. 712, 32 
SCt 520, 56 L. eds 625). 

56. Requisites and sufficiency of 
notice see infra §§ 287, 288. 

57. U. S.—Johnston v. Standard 
Min. Co., 148 U. S. 360, 13 SCt 585, 37 
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[§§ 282-283 


may be enforced in a court of equity.*t 


claims.®¢ 


deed after 


L. ed. 480; Van Sice v. Ibex Min. Co., 
173; Med: 895, 97 CCA 587% [certiorari 
den 215 U. S. 607, 30 SCt 408, 54 L. 
ed..346, and app dism 223 U. 8S. 712, 
32 SCt 520, 56 L. ed. 625]; Badger 
Gold Min., ete., Co. v. Stockton Gold, 
ete; ‘Min, Co., 1389 Ked.$38 Billings 
v. ane Min., ete, Co:psbl “Ned. 338, 
2 CCA 252. 

Cal.—Miller v. Chrisman, 140 Cal. 
440, 73 P 1083, 74 P 444, 98 AmSR 
63 [aff 197 U. 8. 313, 25 SCt 468, 49 


L. ed. 770]; Evalina Gold Min. Co. v. 
Yosemite Gold Min., etc., Co., 15 Cal. 
Ay 114, 115) P 946. 

Ida.—McDaniel v. Moore, 19 Ida. 
Ce Teese lee 

Mont.—O’Hanlon y. Ruby Gulch 
Min Corres Mont 65. pesibe bacols= 


Riste v. Morton, 20 Mont. 139, 49 P 
656; Brundy v. Mayfield, 15 Mont. 
201,°38 P L067. 

S. D.—Elder v. Horseshoe Min., etc., 
COL 9 Sas D2 636, Oe NW 060.5862 
AmSR 895. 

[a] No record is required to be 
made or kept showing the failure to 
contribute or the publication of the 
notice of forfeiture. Riste v. Morton, 
20 Mont. 139, 49 P 656. 

[b] Mining property in a foreign 
country is not within the application 
of this statute. Gaines v. Chew, 167 
Fed. 630. 

{c] In Ontario (1) under Min. 
Act (8 Edw. VII c 21) §§ 78, 81, each 
of two or more persons holding an 
unpatented mining claim must con- 
tribute proportionately to his in- 
terest, or as they may otherwise 
agree between themselves, in the 
work required to be done on the 
claim, and in case of default by any 
holder the mining commissioner upon 
the application of any other holder 
may make an order vesting the de- 
faulter’s interest in the codwners. 
Trish, v. <Smith,) 3. OntWN "711," 21 
OntWR 297, 2 DomLR 230 [dism app 
2 OntWN 1302, LINOnTWAR 15291) 
These provisions do not apply where 
two owners of a mining claim instead 
of doing the work required or ex- 
pending their own money to have it 
done agree to obtain subscriptions 
for stock in a company to be incor- 
porated and with the money so ob- 
tained to develop the property; and 
the codOwner who secures all the sub- 
scriptions, the other doing nothing, is 
not entitled to an order of the min- 
ing commissioner vesting the interest 
of the other owner in him. Irish v. 
Smith, supra. 

Forfeitures gemerally see infra §§ 
301-304. 

58. Elder v. Horseshoe Min., etc., 
Co., 194 U. S. 248, 24 -SCt 643, ZS iu) 
ed. 960; Evalina Gold Min. Co. v. 
Yosemite Gold Min., ete., Co., 15 Gal. 


When forfeiture not enforceable. 
feiture cannot be enforced where the delinquency 
was due to the acts of the delinquent’s cotenants ;* 
or where it occurred during a period when the doing 
of assessment work was suspended ;°** or where the 
codwner’s share has in fact been contributed ;** or 
where in faet no assessment work has been done.®® 
A coodwner’s interest in a group of claims cannot 
be forfeited for nonpayment of his share of assess- 
ment work which was done for the benefit of one 
claim only, and could not possibly benefit the other 


Such a for- 


Personal responsibility. The remedy given by the 
statute of forfeiting the delinquent’s interest is ex- 
clusive,®* and he is not personally responsible for 
any part of the assessment work.®® 
tenant cannof bind his cotenant without his consent 
for expenses incurred in developing the property,® 
but the delinquent cotenant may ratify such ex- 
penditure and thereby become liable for his pro- 
portionate share thereof.”° 


Moreover, one 


Ae £4 iLO. Lbs PO 4G: 

59. Van Sice v. Ibex Min. Co., 173 
Fed. 895, 97 CCA 587 [certiorari den 
215 U. S. 607, 30 SCt 408, 54 L. ed. 346, 
and app dism 223 U.S. 712, 32. SCt 
520, 56 L. ed. 625]. 

Title of purchaser at judicial sale 
generally see Judicial Sales §§ 114- 


129. 
60. Elder v. Horseshoe Min., etc., 
194 U. S. 248, 24 SCt 643, 48 L. 


Coy 
ed. 960. 

61. Van Sice v. Ibex Min. Co., 173 
Fed. 895, 97 CCA 587 [certiorari den 
215 U. S. 607, 30 SCt 408, 54 LL. ced. 
346, and app dism 223 U. S. 712 mem, 
32 SCt 520 mem, 56 L. ed. 625 mem]. 

Enforcement of forfeiture generally 
eee Forfeitures and Penalties 

62. Becker-Franz Co. v. Shannon 
Copper Co., 256 Fed. 522, 167 CCA 594, 

[a] Thus the right to forfeit the 
interest of a cotenant in a mining 
claim for his failure to do his share 
of the assessment work cannot be en- 
forced where the joint tenant was 
denied permission to enter the claim 
or to contribute to the assessment 


work. Becker-Franz Co. vy. Shannon 
copher Co:, 256. Fed) 522, 167 CCA 


63. Royston v. Miller, 76 Fed. 50. 

Suspension of requirement of as- 
oro work generally see supra 

64. Brundy v. Mayfield, 15 Mont. 
201, 38 P 1067. 

[a] Payment by purchaser of in- 
terest.—One who buys an interest in 
an unpatented mining claim at a void 
judicial sale, and pays the portion of 
the assessment work due from the 
judgment debtor before the time to 
redeem has expired, taking a receipt 
therefor, is not subrogated to the 
rights of the parties seeking the 
forfeiture and his payment and its 
acceptance prevents the forfeiture 
as against the judgment debtor. 
Dye v. Crary, 13 N. M. 439, 85 P 
1038, 19 LRANS 1136. 

65. Delmoe vy. Long, 35 Mont. 139, 
88 P 778. 

{a] Rule applied.—Ex parte pro- 
ceedings by a coOwner of a mining 
claim to forfeit the interest of his 
cotenant for failure and refusal to 


contribute to necessary assessment 


work are ineffective where no assess- 
ment work was in fact done as al- 
leged in such proceedings. Delmoe 
v. Long, 35 Mont. 139, 88 P 778. 


oe Riek v. Messenger, (Nev.) 234 
67. McDaniel v. Moore, 19 Ida. 43, 


112 P+ 317. 
68. 


McDaniel v. Moore, supra. 
69. McDaniel v. Moore, supra. 
70. McDaniel v. Moore, supra. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


’ 


a 


§§ 283-287] MINES AND 


Prior to the statute the refusal of a codwner 
to pay his share of the assessment work did not 
of itself create a forfeiture of his interest,’ it 
being necessary to take some appropriate action by 
suit to liquidate the demand and sell the property,”? 
or at least there must have been clear and un- 
equivocal proof of abandonment.7? And _ even 
though such a forfeiture was provided for by agree- 
ment between the coowners it was enforceable by 
the parties claiming it only upon their compliance 
with all the conditions of the agreement." 

[§ 284] (2) Who May Enforce Forfeiture. This 
right of forfeiture, or in other words of acquiring 
the interest of a delinquent owner, exists only in 
favor of one who is a codwner during the year 
for which such forfeiture is claimed,’® and who 
has done or paid for the amount of work required 
to protect the title to the claim for that year.’® 
It cannot be enforced by a codwner who has forcibly 


prevented the defaulting codOwner from contributing 


his share of the work,’” as by adversely claiming 
the entire claim and refusing to allow him to enter 
or contribute to the work.7® The beneficial owners 
of part interests in the claim may give the notice 
to a codwner to forfeit his interest,’® although they 
have conveyed their interests in trust.5° 

Trustees. Where the codwners hold part of their 
interests in trust for third persons, assessment work 

erformed by the trustees inures to protect the trust 
interest, and such interest cannot be forfeited, not- 
withstanding the beneficiaries have actually con- 
tributed nothing to such work.*+ 

A third person who does the assessment work for 
which he is paid by one of the part owners has no 

71. Waring v. Crow, 11 Cal. 366;|to pay her 


proportion of certain as- 


MINERALS [40 C.J.] 837 
right to enforce a forfeiture of the interest of an- 
other part owner for failure to contribute.*? 

Effect of fraud. If one owner undertakes to 
do the assessment work, but fraudulently fails to 
do so, he cannot thereby acquire any interest in 
the claim as against his coowner by reason of the 
latter’s delinquency.®? Nor is such codwner es- 
topped to claim his interest by reason of the fact 
that he did not assert it as an adverse claim in 
the land office as against his cotenant’s application 
for a patent,®* nor does he thereby waive his rights 
to go into court and have his interests determined 
and adjudicated.®® 

[§ 285] (3) Contribution or Tender to Avoid For- 
feiture. A contribution to avoid a forfeiture may 
be made at any time within ninety days after notice 
has been served or published.8® One part owner 
of the claim has imphed authority to make a tender 
of the amount due from a coowner,*’ especially 
where he holds an option to purchase the interest 
of such codowner;** and if such a tender is not ob- 
jected to on the ground of want of authority of the 
agent when made, the right to make such objection 
is walved.®® 

[§ 286] (4) Necessity and Requisites and Suffi- 
ciency of Notice—(a) Necessity. Under the ‘pro- 
visions of the statute,®°° the mere failure of a co- 
owner to contribute to the assessment work does 
not forfeit his interest to his codwner,®! but notice 
to him must be given in the time and manner pre- 
seribed by the statute.°” 

[§ 287] (b) Requisités and Sufficiency—aa. In 
General. It is optional with the contributory owner 
whether to serve personal notice or publish it.°* If 
claim for which the patent was is- 


Mallett v. Uncie Sam Gold, ete., Min. 
Co., 1 Nev. 188, 90 AmD 484, 

[a] Partnorship.—An act provid- 
ing for the levying of assessments 
vagainst copartners of a mining 
claim for the purpose of prospecting 
and developing applied only to per- 
sons who were copartners for the 
purpose of developing the claim and 
not the mere owners and stockhold- 
ers, and therefore the rights of such 
owners and stockholders “could not be 
forfeited by a failure to pay the as- 
sessments attempted to be levied un- 
der the statute. Brundage y. Adams, 
Ala le Glos 


72. Waring v. Crow, Li sad 366. 

73. Waring v. Crow, sup 

74. Wiseman Vv. MeNultee "25 Cal. 
230. 

[a] Company. — Where several 
persons united together for _ the 
working of mining claims calling 


themselves a “company” under an 
agreement that certain assessments 
shall be levied at stated times for 
the purpose of building a tunnel and 
that any member failing to pay such 
assessment should forfeit to the com- 
pany his claim, a failure to pay the 
assessment did not work a forfeiture 
because the “company’’ was a body 
unknown to the law and incapable 
of taking advantage of a forfeiture. 
Wiseman v. McNulty, 25 Cal. 230 
75. Turner v. Sawyer, 150 U. S. 
Doe ela SOte LOZeRi. Liss Cd.) oltS 9! 
Brundy v. Mayfield, 15 Mont. 201, 38 
P 1067; Elder v. Horseshoe Min., etc., 
Co., 9 S. D. 636, 70 NW 1060, 62 AmSR 


895; Mecum v. Metz, (Wyo.) 229 P 
1105. 
76. Turner v. Sawyer, 150 U. S. 


578, 14 SCt 192, 37 L. ed. 1189; Cham- 
bers v. Harrington, 111 U. S. 350, 4 
S@t 428) (28a Tabedi.' 4525" Pack stv. 
Thompson, 223 Fed. 635, 139 CCA 
181; Knickerbocker v. Halla, 177 Fed. 
172, 100 CCA 634; McDaniel v. Moore, 
19’ Ida. 48, 112 P 317. 

{a] Bona fide attempt to pay.— 
Where defendant claimed a forfeit- 
ure of plaintiff’s interest in a mining 
claim because of plaintiff’s failure 


sessment work alleged to have been 
performed by defendant, whether de- 
fendant made a bona fide attempt to 
comply with the law in order to ob- 
tain a forfeiture of plaintiff’s inter- 
est is not proper for the considera- 
tion of the jury in aid of proof that 
he did the required amount of assess- 
ment work. McKay v. Nuessler, 148 
Hed. 86, 18-CCA—-154. 


77. Becker-Franz Co. v. Shannon 
Copper Co., 256 Fed. 522, 167 CCA 
a ; Thompson Wee Pack, 219: Fed. 

78. Becker-Franz Co. v. Shannon 
Copper Co., 256 Fed, 522, 167 CCA 
bee ; Thompson v. Pack, 219 Fed. 


72. Van Sice v. Ibex Min. Co., 173 
Red: 2895.97 CCA0587 [certiorari den 
215 U. S. 607, 30 SCt 408, 54 L. ed. 


346, and app ‘dism 223 U. S. 712, 32 
SCt 520, 56 L. ed. 625]. 

80. Van Sice v. Ibex Min. Co., su- 
pra. 

81. Donohoe v. Tjosevig, 6 Alaska 


eek Bcusens v. Golob, 34 Colo. 429, 

[a] Dlustration.—Where defend- 
ants employed attorneys to protect 
their title to certain mining claims, 
agreeing to deed them seven and one- 
half per cent of the claims or the 
proceeds left after judgment, and to 
do the necessary annual assessment 
work on the mining claims for them, 
and thereafter, in “violation of their 
agreement, defendants sought to 
forfeit the interests of their attor- 
neys by advertising them out for 
failure to do their proportion of an- 
nual assessment work, defendants 
became trustees for the interests of 
their attorneys, and the assessment 
work so performed by defendants 
served to protect the trust interest, 
and the forfeiture proceedings were 
yore. Donohoe v. Tjosevig, 6 Alaska 

{b] WPatentees holding in trust for 
cotenants.—Where patentees of a 
mining claim received their patent 
with knowledge of the interests of 
certain cotenants with them in the 


sued, and with knowledge that they 
received title in trust for such co- 
tenants, and the grantees of the 
patentees knew or had notice of the 
same facts, any attempted forfeiture 
proceedings instituted by the paten- 
tees or their grantees against the 
cotenants were ineffectual to defeat 
the latter’s rights. Stephens v. Go- 
lob, 84 Colo. 429, 83 P 381. 

8&2. Knickerbocker v. Halla, 177 
Fed. 172, 100 CCA 634. 

83. Royston v. Miller, 76 Fed. 50. 
But see Saunders v. Mackey, 5 Mont. 
523, 6 P 361 (holding that, if a ten- 
ant in common enters into an agree- 
ment whereby his cotenant promises 
to do the annual assessment work, 
he forfeits his interest in the claim 
if such work is not done, and that the 
claim may be relocated by the de- 
faulting tenant, the injured tenant’s 
remedy being an action for breach 
of contract or to declare a trust in 
the claim as relocated). 

84. Malaby v. Rice, 15 Colo. A. 
364, 62 P 228, 

[a] Tho land office cannot adjudi- 
cate rights to a mining claim, and 
when one is alleged to have fraudu- 
lently ousted a coOwner and has ap- 
plied for a patent in his own name, 
such codOwner can maintain a suit to 
determine his interest in the prop- 
erty without waiting for the issuance 
of the patent. Malaby vy. Rice, 15 
Colo, A. 364, 62 P 228. 

85. Malaby v. Rice, supra. 

86. Knickerbocker ' v. Halla, 
Fed. 172, 100 CCA 634. 


177 


87. Knickerbocker v. Halla, supra. 

88. Knickerbocker v. Halla, supra. 

89. Knickerbocker v. Halla, supra. 

90. Statute quoted see supra 
§ 283 note 54. 

91.° Faubel v. McFarland, 144 Cal. 
TA a ome eos 

92. Robinson vy. Briest, 178 Cal. 
237, 173 P 88; O’Hanlon vy. Ruby 
Gulch Min. Co., 48 Mont. 65, 135 P 
9138. And see cases supra note 57. 

93. Elder v. Horseshoe Min., etce., 


eae. 9 S. D. 636, 70 NW 1060, 62 AmSR 


838 [40 C.J] 


personal notice is given it must be in writing,®* and 
be personally served on the delinquent coowner,*® 
unless he is dead, in which case it should be served 
upon his heirs,°* and it is not sufficient to serve 
it upon the administrator alone,®’ even though he 
informs the heirs that he has received the notice. 
If the notice is published, it must be published at 
least once a week for ninety days,®® in a newspaper 
published nearest the claim.t If personal notice 
has already been given it is waived by a subsequent 
notice by publication.” ’ 

Filing. Under some local statutes,®? the notice 
must be filed for record within ninety days after 
service,* or it cannot be taken advantage of as 
prima facie evidence that the contribution to the 
assessment work has been refused.® 

[§ 288] bb. Contents of Notice. One notice may 
cover delinquencies for several years,® and may 
inelude several claims in which all the coowners are 
interested,’ but cannot include a claim in which 
the defaulting codwner has no interest:' The notice 
must contain the name of the coowner whose inter- 
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Win 
[§§ 287-289 


est is sought to be forfeited;® and must specify 
the amount of work done and the sum due on each 
of several claims,!? or state facts which might 
excuse expenditures upon each claim.*+ 9 

Where codwner dead. If the defaulting coowner 
is dead, a published notice may be addressed to ‘‘his 
heirs, administrators and to all whom it may con- 
cern,’’!? even though an administrator has not been 
appointed at the time.*® 

[§ 289] 1. Resumption of Work after Default— 
(1) In General. Under the provisions of the act of 
1872, as amended by the act of 1880, although a 
locator fails to perform the annual assessment work, 
so that the ground is open to relocation,*® a com- 
plete forfeiture does not take effect until there has 
been a peaceable entry and relocation by a third 
person;'® and if before such a relocation 1s made 
by another the original locator, his heirs, assigns, 
or legal representative enters and resumes the nec- 
essary work, the original location remains valid, and 
is not subject to forfeiture or relocation.’ To have 
this effect, however, the work must be resumed in 


94. McDaniel v. Moore, 19 Ida. 43, 
112 P 317. 

e5. Evalina Gold Min. Co. v. Yo- 
semite Gold Min., ete., Co. 15 Cal. 
A. 714, 115 P 946. ; 

fa] Notice to grantee held suffi- 
cient.—Where the notice is addressed 
personally to the individuals sup- 
posed to be the codwners in default 
and is personally served on them, and 
is delivered immediately to their 
grantee under a prior unrecorded 
deed, it is sufficient to forfeit the 
rights of their grantee, the coOwners 
serving the notice having neither ac- 
tual nor constructive notice of the 
conveyance. Evalina Gold Min. Co. 
v. Yosemite Gold Min., ete., Co., 15 
Gal, A..714, 115 P 946. 

96. Billings v. Aspen Min., etc., 
Co., 51 Fed. 338, 2 CCA 252; O’Hanlon 
v. Ruby Gulch Min. Co., 48 Mont, 65, 
135 P 913; Elder v. Horseshoe Min., 
etc., Co., 9 S. D. 636, 70 NW 1060, 62 
AmSR 895. 

97. O’Hanlon v. Ruby Gulch Min. 
Co., 48 Mont. 65, 135 P 913. 

98. O’Hanlon v. Ruby Gulch Min. 
Co., sunra. 

99. Elder v. Horseshoe Min., etc., 
Co., 194 U. S. 248, 24 SCt 643, 48 L. 
ed. 960; Evalina, Gold Min. Co. v. 
Yosemite Gold Min., etc., Co., 15 Cal. 
A. 714, 115 P 946; Riek v. Messenger, 
(Nev.) 234 P 30; Elder v. Horseshoe 
Min, ete: Co. 15 S.-Di1124, 87 NW 
586, 102 AmSR 681 [aff 194 U. S. 248, 
24 SCt 6438, 48 L. ed. 960]. 

[a] The ninety-day period begins 
with the first publication of the no- 
tice. Elder v. Horseshoe Min., etc., 
Co., 15 S. D. 124, 87 NW 586, 102 
AmSR 681 [aff 194 U. S. 248, 24 SCt 
643, 48 L. ed. 960]. 

{b] Wotice held sufficient.—A no- 
tice published every day except Sun- 
days, commencing Monday, January 
17, and ending Monday, April 1, is 
sufficient. Elder v. Horseshoe Min., 
ete., Co., 194 U. &S. 248, 24 SCt 643, 48 
L. ed. 960. 

[ec] Proof that the newspaper was 
not published for one or more weeks 
during the required period will de- 
feat a forfeiture. Riek v. Messenger, 
(Nev.) 234 P 30. 

1. Donohoe v. Tjosevig, 6 Alaska 
139. 

{a] Failure to make proof of such 
publication is fatal to the validity 
of such notice. Donohoe v. Tjosevig, 
6 Alaska 139. 

2. Knickerbocker v. Halla, 177 
Fed. 172, 100 CCA 634. ‘ 

38. See statutory provisions. 
eo ee v. Briest, 178 Cal. 237, 

8. 


5. Robinson vy. Briest, supra (con- 
struing Civ. Code § 14260). 


6 Elder v. Horseshoe Min., etc., 


Co., 194 U.S. 248, 24 SCt 643, 48 "lu. 
ed. 960; Hilder v. Horseshoe Min., ete., 
Co., 9 S. D. 636, 70 NW 1060, 62 Am 
SR 895. 

Rte Donohoe v, Tjosevig, 6 Alaska 

8. Donohoe v. Tjosevig, supra. 

9. Ballard v. Golob, 34 Colo. 417, 
S83 PSG: 

[a] Wroceeding ineffectual. — A 
proceeding to forfeit the interest of 
a codwner in a mining claim for 
failure to contribute his portion of 
the expenses for the required annual 
assessment work is ineffectual to 
divest such codwner of his interest 
Where his name does not appear in 
the affidavits and notice of forfeiture. 
pe v. Golob, 34 Colo. 417, 83 P 
oO 


10. Donohoe vy. Tjosevig, 6 Alaska 
139; Haynes v. Briscoe, 29*Colo. 137, 
Ciel 156% 

11. Donohoe v. Tjosevig, 6 Alaska 
189; Haynes v. Briscoe, 29 Colo. 137, 
Cif Pb 6: 

[a] A notices which states the ag- 
gregate sum due upon all of several 
claims without stating such an ex- 
cuse is fatally defective. Donohoe 
v. Tjosevig, 6 Alaska 139. 

1g. Elder v. Horseshoe Min., etce., 
Co., 194 U. S. 248, 24 SCt 643, 48 L. 
ed. 960; Elder v. Horseshoe Min., 
ete., Co., 9 S. D. 6386, 70 NW 1060, 62 
AmSR 895, 

{a| That the heirs are not indi- 
vidually named in the notice is im- 
material, Hlder v. Horseshoe Min., 
ete, Co., 9 St D. 636, 70 NW 1060,) 62 
AmSR 895. 

{b] Wotice to lienors need not be 
published. Elder v. Horseshoe Min.. 
etc., Co., 194 U. S, 248, 24 SCt 643, 48 


L. ed. 960. 

13. Elder v. Horseshoe Min., etc., 
Co., supra. 

14. The statute provides: ‘Upon 


a failure to comply with these con- 
ditions, the claim or mine upon 
which such failure occurred shall be 
open to relocation in the same man- 
ner as if no location of the same had 
ever been made: Provided, That the 
original locators, their heirs, assigns, 
or legal representatives, have not re- 
sumed work upon the claim after 
such failure and before such loca- 
tion.” Act (May p10 es 720 Gotan St 
St. at L. 92 c 152) § 5, as amended 
by Act Jan. 22, 1880 (21 U. S. St. at 
Fa Giles 9) 2 S525 


15. See supra § 266, 
16. See infra § 301. 
17. U. S.—Belk v. Meagher, 104 


U. S. 279, 26 L. ed. 785; Peachy vy. 
Frisco Gold Mines Co., 204 Fed. 659; 
Justice Min. Co. v. Barclay, 82 Fed. 
554; Oscamp v. Crystal River Min. 
Co., 58 Fed. 293, 7 CCA 238; Aurora 


Hill Cons. Min. Co. v. Highty-Five 
Min. Co., 34 Fed. 515, 12 Sawy. 355; 
Jupiter Min. Co. v. Bodie Cons. Min. 
Co., 11 Fed. 666, 7 Sawy. 96; North 
Noonday Min. Co. v. Orient Min. Co., 1 
Fed. 522, 6 Sawy. 299; Little Gunnell 
Co. v. Kimber, 15 F. Cas. No. 8,402, 
1 MorrMinR 536. ! 
Ariz.—Peachy v. Gaddis, 14 Ari 


214, 137 P 739; Jordan v, Duke, 
Ariz. 56, 53 P 197. 
Ark.—Worthen v. Sidway, 72 Ark. 


215, 79 SW 777; Buffalo Zinc, etc., Co. 
vy. Crump, 70 Ark. 525, 69 SW 572, 
91 AmSR 87. 

Cal.—Madison v. Octave Oil Co. 
154 Cal. 768, 99 P 176; Emerson Vv, 
McWhirter, 183 Cal. 510, 65 P 1036; 
McCormick v. Baldwin, 104 Cal. 227, 
37 P 903; Pharis v. Muldoon, 75 Cal, 
284, 17 P 70; Russell v. Brosseau, 65 
Cal. 605, 4 P 643; Du Prat v. James, 
65 Cal. 556, 4 P 562; Newbill v. 
Thurston, 65 Cal. 419, 4 P 409; Bel- 
cher Cons. Gold Min. Co. v. Defer- 
rarl, 62 Cal. 160; Gear v. Ford, 4 Cal, 
A. 556, 88 P 600. 

Colo.—YVield v. Tanner, 32 Colo. 278, 
75 P 916; Little Dorrit Gold Min. Ca. 
v. Arapahoe Gold Min. Co., 30 Colo. 
43%, Vik Pr 3892 

Ida.—Snowy Peak Min. Co. v. 
Tamarack, etc., Min. Co., 17 Ida. 630, 
LOT VP 60: 

Mont.—Thornton v. Kaufman, 40 
Mont. 282, 106 P 361, 135 AmSR 618; 
Mckay v. McDougall, 25 Mont. 258, 
64 P 669, 87 AmSR 395; Hirschler y,- 
McKendricks, 16 Mont. 211, 40 P 
290; Honaker v. Martin, 11 Mont. 91, 
27 P 397; Gonu v. Russell, 3 Mont. 
358; Belk v. Meagher, 8 Mont. 65 [aff 
104 U. S. 279, 26 L. ed. 735]. 

Nev.—Strattan v, Raine, 45 Nev. 
L0je197) PB. 694; 200.1) 533. 

N. M.—Lacey v. Woodward, 5 N. 
M0683) 25: Pash: 

Or.—Banfield v. Crispen, 111 Or. 
388, 226 P 235; Richen v. Davis, 76 
Or. 311, 148 P 1130; Bishop v. Bais- 
ley, 28 Or. 119, 41 P 936. 

Utah.—Klopenstine v. Hayes, 20 
Utahs45,1 67) P-712% 

Wash.—Florence-Rae Copper Co. v, 
HS, 85 ~ Wash. 162; (ee 5s 

la] In Alaska (1) Act March 2, 
1907 (84 U. S. St. at L. 1248 ¢@ 2559), 
amending the laws governing labor 
or improvements upon mining claims 
in Alaska, and which provides, inter 
alia, that upon failure of the owner 
of a claim to perform the required — 
assessment work during any year 
“such claim shall become forfeited 
and open to location by others as if 
no location of the same had ever been 
made,” by implication repealed and 
Superseded, as to mining claims in 
Alaska, the provision of U. S. Rev. 


Far AER SE OS SET ee. AE SR ESS sR See OREN EN ek ENE PPA ETT tees ee rae 
For later cases, developments and changes in the law see cumulative Annotations, same title, pzge and note number, 
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good faith and be prosecuted with reasonable dili- 
gence with a bona fide intention of completing it;*® 
and in the absence of evidence to the contrary, "it 
will be presumed that the annual work was resumed 


in good faith.19 
Rights of second locator. 


resumption of work.?° 


tion of the claim.?! 


[§ 290] (2) Time of Resumption. The work may 


A mere failure to per- 
form the annual labor does not divest the title in 
favor of a junior overlapping location, without relo- 
cation of such claim after such failure and before 
And if the senior locator 
resumes work after failure and is actually engaged 
in developing his claim, the junior locator has no 
right to trespass upon the ground or make a reloca- 


. 
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time before rights have attached under a complete 
and valid relocation by another,”? that is, at any 
time prior to the performance of all the acts nec- 
essary to a valid relocation; and this rule applies, 


even though the original locator has failed to do the 


locator.?° 


work for former years.*4 But assessment work per- 
formed after the expiration of the year for which 
it is done, and after the claim has been relocated, 
is ineffective to restore the rights of the original 
Where a valid relocation has been made 
and afterward abandoned, and the work is then 
resumed by the original locator, the fact of the inter- 
mediate relocation cannot aid one afterward at- 


tempting to make a relocation of the same elaim.*® 


be resumed, so as to prevent a forfeiture at any 


St. § 2324, made applicable to Alaska 
by Act June. 6, 1900 (31 U. S. St. at 
L. 329 ec 786) § 26, and under the 
law as amended a failure to complete 
the annual work which has been com- 
menced during a year, before its ex- 
piration, works an absolute forfei- 
ture, and the rights of a relocator 
cannot be defeated by its resumption. 
Ebner Gold Min. Co. v. Alaska- 
Juneau Gold Min. Co., 210 Fed. 599, 
127 CCA 235; Thatcher v. Brown, 190 
Bed. 708, 111 CCA 4386. (2) Prior to 
this act the rule stated in the text 
prea ee Debney v. Iles, 3 Alaska 


_{b] In British Columbia there is 
dicta to the effect that if a free 


miner quits his claim for more than j; 


seventy-two hours, and returns and 
resumes possession, the claim not 
having been in the meantime taken 
up by any other person, he is “in of 
his old estate.” Woodbury v. Hud- 
Rut, Byer Pt 139: , 


18. U. S.—Slavonian Min. Co. v. 
aoe Tie Osean et OA WY. 

Ariz.—Peachy v. Gaddis, 14 Ariz. 
au4, 127 P 739) 

Ark.—Worthen v. Sidway, 72 Ark. 


215, 79 SW 777; Buffalo Zine, etc., ‘Co. 
vv. Crump,-70 Ark. 525, 69 SW 572; 91 
AmSR 87. 

Cal.—MeCormick v. Baldwin, 104 
Galo 227, 37 P9035) Pharis’ vs _Mul- 
doon, 75 Cal. 284, 17 P 70. 

Colo.—Johnson v. Young, 18 Colo. 
625.34 P 173. 

Mont.—Hirschler v. McKendricks, 
16 Mont. 211, 40 P 290; Honaker v. 
Martin, 11 Mont. 91, 27 P 397. 

Nev.—Strattan v. Raine, 45 Nev. 
10,197 P 694, 200 P 538. 

N. M.—Lacey_v. Woodward, 5 N. 
M. 588, 25 P 785. 

Or. —Bishop v. Baisley, 28 Or. 119, 
41-P 936. 


[a] The work must be actually 
resumed, and possession alone with- 
out the resumption of work will not 
prevent a forfeiture and relocation. 
eran ere v. Bruschi, 146 Cal. 708, 81 

[b] Extent of resumed work.— 
The law does not contemplate that, 
when work is reSumed on a mining 
claim, it shall be prosecuted every 
hour in the day, or that a full shift 
shall be done every day, but simply 
requires that it be prosecuted in 
good faith and with reasonable dili- 
gence. Strattan v. Raine, 45 Nev. 
10, 197 P 694, 200 P 533. 

{c] Resumptions held sufficient.— 
(1) It is a sufficient resumption of 
work for a locator to commence his 
annual assessment work on Decem- 
ber 26, his employees working until 
the night of December 30, which was 
Saturday, when they quit until Mon- 
day morning, January 1, and then re- 
sumed work, in the meantime, leav- 
ing their tools on the claim, having 
continued the work until five hun- 
dred dollars’ worth had been’ done, 
although less than one hundred dol- 
lars’ worth had been done on Satur- 
day night; and an attempted location 
Sunday night between twelve and one 
o’clock was invalid. Fee v. Durham, 


121 Fed. 468, 57 CCA 584. 
locators of a claim 
thereon on December 31 and left 
their tools in the cut intending to 
resume the work next day, which 
they did, their possession and work 
were in law continuous; and one who 
made a relocation during the night 


(2) Where 
were at work 


acquired no right and was a tres- 
Paes Willitt v. Baker, 133 Fed. 
Re 
{d] Resumptions held insufficient. 


—(1) Honaker v. Martin, 11 Mont. 91, 
27 P 397. (2) Sufficient resumption 
and prosecution of work is not shown 
by evidence that during the first half 
of the month, after resuming, he did 
certain work, but none the last half, 
and that notice was posted soliciting 
proposals for five hundred dollars’ 
worth of work, when no excuse was 
shown for the cessation of work, or 
that efforts were made to complete 
the five hundred dollars’ worth of 
work before relocation. Hirschler v. 
Tee ae ae 16 Mont, 211, 40 P 

[e] Going upon the claim with 
teols and securing samples of ore is 
not a resumption of work. Bishop v. 
Baisley, 28 Or. 119, 41 P 936. 

{f] Resumption of work under 
relocation.—Where a person. relo- 
cates a claim under a different name, 
in order to protect his rights and to 
preserve the claim from relocation by 
others, until he can obtain title 
through the deeds of the original 
owner, and work is done to protect 
the lode under both titles, he may 
claim such work as resumption work 
under the old title as afterward 
deeded to him. Johnson v. Young, 
18 Colo. 625, 34 P 173. 

19. Temescal Oil Min., etc., 
Salcido, 137 Cal. 211, 69 P 1010. 

20. Belk v. Meagher, 104 U. 8S. 279, 
26 L. ed. 735;. Oscamp v. Crystal 
River Min. Co., 58 Fed. 293, 7 CCA 
233; Johnson v. Young, 18 Colo. 625, 
34 P 173; Omar v. Soper, 11 Colo. 
3880, 18 P 443, 7 AmSR 246; Thornton 
v. Kaufman, 40 Mont. 282, 106 P 361, 
1385 AmSR 618; Strattan v. Raine, 45 
Nev. 10, 197 P 694, 200 P 5383. 

21. Jupiter Min. Co. v. Bodie Cons. 
Min. Cowell: Beds. 666,.7 ‘Sawy 7) 96; 
North Noonday Min. Co. v. Orient 
Min. Co.,; Fed. 522, 6 Sawy. 299; 
Little Gunnell Co. v. Kimber, 15 F. 
Cas. No. 8,402, 1 MorrMinR 536. 

22, U. S.—lLakin v. Sierra Buttes 
Goid Min. Co., 25 Fed. 337, 11 Sawy. 
31 


Ark.—Worthen v. Sidway, 72 Ark. 
215, 79 SW 1777. 

Cal.— Emerson v. McWhirter, 133 
Cal. 510, 65 P 1036; Belcher Cons. 
Gold Min. Co. v. Deferrari, 62 Cal. 

Tanner, 32 Colo. 


160. 
Colo.—Field  v. 
278, 75 P 916; Little Dorrit Gold Min. 
Co. v. Arapahoe Gold Min. Co., 30 
Colo. 4381, 71 P 389. 
Mont.—Thornton vy. Kaufman, 40 
Mont. 282, 106 P 361, 135 AmSR 618; 
McKay v. McDougall, 25 Mont. 258, 
64 P 669, 87 AmSR 395; Gonu v. 
Russell, 3 Mont. 358. 
N. M.—McKnight v. El Paso Brick 
Co., 16 N. M. 721, 120 P 694, AnnCas 


Covcve 


[§ 291] 8. Abandonment*’—a. In General. 


The 


1912D 1309 [rev on other grounds 233 
U. S. 250, 84 SCt 498, 58 L. ed. 943, 

LRA1915A 1113]. 
Or.—Richen v. Davis, 76 Or. 311, 
Fredlund, 56 


148 P 1130. 

Wash.—Knutson v. 

Wash. 634, 639, 106 P 200 [cit Cyc]. 

[a] Wustration.—Where a locator 
defaults assessment work by doing 
only one hundred dollars’ worth of 
work on two claims in 1880, but does 
twenty-four dollars’ worth of work 
in January, 1881, he has resumed 
work as regards relocation made by 
others in August, 1881. Belcher Cons, 
Gold Min. Co. v. Deferrari, 62 Cal, 
160. 

[b] Bay before other location.— 
Where plaintiff in good faith resumed 
work on a mine previously located 
by him the day before defendant’s 
location thereof, plaintiff has the su- 
perior right thereto. Emerson v. Mc- 


Whirter, 183 #£Cal. 510; 26 Sian ©. 
1036. 
{c] A defective relocation by an 


adverse claimant does not prevent 
the original locator from resuming 
work and saving his claim after 
failure to do the required amount 
during a previous year. Thornton v. 


Kauiman, 40 Mont, 282, 106 P 361, 
135 AmSR 618. 
{d] Whe original locator must 


show affirmatively that he had re- 
sumed work on the claim before the 
relocation in order to claim over such 
relocation, McKnight v. El Paso 
Brick Co., 16 N. M. 721, 120 P 694, 
AnnCas1912D 1309 [rev on other 
grounds 233 U. S. 250, 34 SCt 498, 58 
L. ed. 948, LRA1915A 1113]. 

23. Worthen v. Sidway, 72 Ark. 
215, 79 SW 777; McCormick v. Bald- 
win, 104 Cal. 227, 37 P 903; Pharis v. 
Muldoon, 75 Cal. 284, 17 P 70; Belcher 
Cons. Gold Min. Co. v. Deferrari, 62 
Cal, 160; Holland v. Mt. Auburn Gold 
Quartz Min. Co., 53 Cal. 149; Field v. 
Tanner, 32 Colo. 278, 75 P 916; Mc- 
Kay v. McDougall, 25 Mont. 258, 64 P 
669, 87 AmSR 395; Gonu v. Russell, 
3 Mont. 358. 

[a] On the other hand the rule 
has been stated that a resumption 
of work may take place any time 
before another has taken possession 
of the property with intent to re- 
locate it. Little Gunnell Co. v. Kim- 
aoe 15 F. Cas. No. 8,402, 1 MorrMinR 

24. Buffalo | :Zine,~= ete, Cow yy: 
Crump, 70 Ark. 525, 69 SW 572, 91 
AmSR 87. 

[a] After failure for some years. 
—Work done by a locator of the 
amount required in a certain year, 
after failure for some years to do 
work, will be treated as a resump- 
tion. Temescal Oil Min., ete., Co. v. 
Salcido, 137 Cal. 211, 69. P 1010. 


25. McDonald v. McDonald, 16 
Ariz, 103, 144 P 950. 

26. Justice Min. Co. v. Barclay, 
82 Fed. 554; Klopenstine v. Hays, 20 
Utah 45, 57 P 712. 

27. Abandonment: 

By failure to do assessment work 


see supra §§ 265, 266. 
Defined see Abandonment § 1. 
Of mining lease see infra § 606. 


840 [40.C. 5.] 


rules of law which govern the abandonment of 
property rights or interests in general** ordinarily 
apply to the abandonment of an unpatented mining 
In accordance with those rules the term 
‘‘abandonment’’ as used in mining law ineludes 
both the intention to abandon and the act by which 
the abandonment is accomplished;*® there must be 
a concurrence of the intention to abandon and the 
actual relinguishment of the claim so that it may 
be appropriated by the next comer.*? 
depend upon any rules or regulations or customs 
of mining,®? but is largely, if not entirely, a matter 
of the locator’s intention,?* which is to be deter- 
mined from his acts and statements, together with 
other circumstances of the particular case.** 
may arise from a single act or from a series of acts 
continued through a long space of time.*° 


claim.” 


28. See Abandonment 1 C. J. p 4. 

29. See cases infra note 30 et seq. 

30. U. S.—Peachy v. Frisco Gold 
Mines Co., 204 Fed. 659; Lakin v. 
Sierra Buttes Gold Min. Co., 25 Fed. 
337, 11 Sawy. 231. 

Ark.— Buffalo 
Crump, 70 Ark. 
AmSR 87. 

Cal.—Bell v. Bed Rock Tunnel, etc., 
Co., 36 Cal. 214; Waring v. Crow, 11 
Cal. 366. 

Mont.—tTripp v. Silver Dyke Min. 
Co., 70 Mont. 120, 224 P 272. 

Nev.—Mallett v. Uncle Sam Gold, 
etc., Min. Co., 1 Nev. 188, 90 AmD 484. 

See generally Abandonment SMe 

31. Peachy v. Frisco Gold Mines 
Co., 204 Fed. a Peachy v. Gaddis, 
14 Ariz. 214, 127 P 739. See generally 
Abandonment he 

32. St. John v. “Kidd, 26 Cal. 263. 

33. U S.—Wilmore Coal Co. v. 
Brown, 147 Fed. 931 [aff 153 Fed. 
143, 82 CCA 295 (certiorari den 209 
U. S. 546, 28 SCt 758, 52 L. ed. 920)). 

Ariz.—Shank Wie Holmes, 15 Ariz. 
2291380. PY Sil; Peachy sv. Gaddis, 14 
Ariz. 214, 127 P 739. 

Arlke—bBuitalo. Zines ete, - Con ove 
Crump, 70 Ark. 525, 69 SW 572; 91 
AmSR 87. 

Cal.—St. John v. Kidd, 26 Cal. 263; 
Thornton y. Phelan, 65 Cal. A. 480, 
224 P 259. 

Colo.—Emerson y. Akin, 26 Colo. A. 
40, 140 P 481; King Solomon Tunnel, 
ete., Corry: Mary Verna Min. Co., 23 
Colo. IAP 5282 129) P29): “Reonia, ete., 
Milling, etg., Co. v. Turner, 20 Colo. 


AAT 45279 MEPS; 

Nev.—Indiana Nevada Min. Co. v. 
Gold Hills Min., -ete., Co: 35 Nev. 
158, 126 P 965; Oreamuno y. Uncle 
Sam Gold, etce., Min. Co., 1 Nev. 215; 
Mallett v. Uncle Sam Gold, etc., Min. 
Co., 1 Nev. 188, 90 AmD 484. 

Tex.—Fisher v. Crescent Oil Co., 
(Civ. A.) 178 SW 905. 

W. Va.—Garrett v. South Penn Oil 
Co., 66 W. Va. 587, 66 SH 741. 

See generally Abandonment § 8. 

34. U. S.—Peachy v. Frisco Gold 


Zinc; ete. 1\Cor iV: 
525, 69 SW 52, OL 


Mines Co., 204 Fed. 659. 

Ark.—Buffalo Zine, etce., Co. v. 
Peay: ao ATK O20 a O9 MSW sD ue, so! 
AmSR 8 


Cal. CE ee v. Spooner, 55 Cal, 2517: 
Stone v. Geyser Quicksilver Min. Co. 
52 Cal. 315; Thornton v. Phelan, 65 
Cal, A. 480, 224 P 259. 

Colo.—Emerson y. Akin, 26 Colo. A. 
40, 140 P 481. 

Nev.—Oreamuno v. Uncle 
Gold, ete., Min. Co., 1 Nev. 215. 

S. D—Marshall v. Harney Peak 


Sam 


Tin Min. CG, a) CO sro Ss Deo 00). 47 
NW 290. 

Tex.—Fox v. Robison, iat Tex, 73, 
229 SW 456. 


Wash.—National Milling, etce., Co. 
v. Piccolo, 54 Wash. 617, 104 P 128. 
Ont.—In re McNeil, 17 Ont. L. 621, 


13 OntWR 6. 
See generally Abandonment § 9. 
C5. SDavisw i Ucleha Oa mee oiOs 


McColl v. Bear Creek Coal Min! Co., 
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mine.°? 


It does not 


It 


But it 


162 Iowa 491, 143 
Cyc]. 
36. 


NW 582, 536 [cit 


Marquart v. Bradford, 43 Cal. 
526; Preston County Coke~=~Co. v. 
Elkins Coal, ete., Co., 82 W. Va. 590, 
96 SE 9738. See generally Abandon- 
ment §.3. 

[a] Illustration.—Failure of a 
mine owner to exercise his mining 
rights in surface land for a long 
period after release of the right to 
purchase the surface and improve- 
ment thereof by another does not ex- 
tinguish his rights under the law of 
estoppel. Preston County Coke Co. 
v. BHlkins—Coal,. etc., (Co.,2 82 W. Va. 
590, 96 SE 973. 

37. U. S.—Peachy v. Frisco Gold 
Mines Co., 204 Fed. 659. 

Cal.—McCann v. McMillan, 129 Cal. 
850, 62 P 31; Taylor v. Middleton, 67 
Cal. 656, 8 P 594; Myers v. Spooner, 
55 Cal. 257. 

Colo.—King Solomon Tunnel, etc., 
Co. v. Mary Verna Min. Co., 22 Colo. 
A. 528, 127 P 129. 

Mont.—tTripp v. Silver Dyke Min. 
Co., 70 Mont. 120, 224 P 272. 

Nev.—Weill v. Lucerne Min. Co., 11 
Nev. he 

N. M.—Lockhart v. Wills, 9 N. M. 
263, 50 P 318 [aff 181 U. S. 516, 21 
Sct 665, 45 L. ed. 979]. 

S. D!—Marshall v. Harney Peak 
ae Min,, ete., Co,-1-Si D; 350, 4% NW 
See generally Abandonment § 19. 

Tlustration.—It is a question 
the jury under the evidence 
whether after the death of one of 
two partners owning a claim the 
other abandoned the claim in fraud 
of the heirs of the deceased partner 
so as to permit location by another 
from whom he subsequently repur- 
chased it. Tripp v.’Silver Dyke Min. 
Co., 70 Mont. 120, 224 P 272. 

38. ee supra § 291. 

39. U. S.—Black v. Elkhorn Min. 
Col, 163" Us Ss 4455 TONS CO a hOT 410i. 
ed. 221; Manuel v. Wulff, 152 U. S. 
505, 14 SCt 651, 38 L. ed. 532; Peachy 
v. Frisco Gold Mines Co., 204 Fed. 
659; Valcalda v. Silver Peak Mines, 
86 Fed. 90, 29 CCA 591; Justice Min. 
Co. v. Barclay, 82 Fed. 564; Migeon v. 
Montana Cent, R. Co., 77 Fed. 249, 238 
CCA 2565 Harkrader Gyo Canroll) 76 
Fed. 474; Doe v. Waterloo Min. Co., 
70 Fed. 455, 17 CCA 190. 


Alaska.—Charlton We Kelly, 2 
Alaska 5382; Loeser v. Gardiner, 1 
Alaska 641. : 

Ariz—Shank v. Holmes, 15 Ariz. 


229, 137 P 871; Kinney v. Fleming, 6 
Ariz. 263, 56 P 728. 

Ark.—Buffalo PIMC. UC, N 
Crump, 70 Ark. 525, 69 Sw ST, 91 
AmSR 87. 

Cal.—McCann v. McMillan, 129 Cal. 
3507-62 P 35 DrevaskissvePReard, iii! 
Cal. 599, 44 P 246; Richards v. Dower, 
81 Cal. 44, 22 P 304; Taylor’yv. Mid- 
dleton, 67 Cal. 656, 8 P 594; Myers v. 
Spooner, 55 Cal. 257; Seymour vy. 
Wood, 53 Cal. 303; Stone v. Geyser 
Quicksilver Min. Co., 52 Cal. 315; 


does not involve an estoppel. 

Question of fact. 
there has been an abandonment of the claim arises 
in a proceeding in which there is a jury trial, it is 
usually a question of fact for the jury to deter- 


[§ 292] b. Acts Constituting Abandonment. 
accordance with the principles stated above,** an 
abandonment takes place where the locator of the 
claim voluntarily leaves it with an intent to desert 
or forsake it and all interest therein, or as other- 
wise expressed, without any intention of again claim- 
ing it, and regardless of what may become of it 
or of who may appropriate it.*? 
also been held to take place where the locator 
assents to and encourages another in locating on 


[§§ 291-292 


],36 
Where the question whether 


In 


Abandonment has 


Morenhaut v. Wilson, 52 Cal. 263; 
Marquart .y. Bradford, 43 Cal. 5263 
Smith v. Cushing, 41 Cal. 97; Judson 


v. Malloy, 40 Cal. 299; Moon v. Rol- 


lins, 36 Cal 333; 95 AmD 1384 Belly, 
Bed Rock Tunnel, etc., Co., 36 Cal. 
a4) Davis Vor Gale. ps2 Cal. 26, so: 
AID ib o4s Davis, Ve. eeerleyes av 
Cal. 630; Dougherty v. Creary, 30 
Cal. 290: (89° AmD 1165" St. Sohnsy- 
Kidd, 26 Cal. 263; Richardson v. 


McNulty, 24 Cal. 339; Keane v. Can- 
novan, 21 6Cal: (291, 82° Amy 7385 
Waring v. Crow, 11 Cal. 366; Part- 
ridge v. McKinney, 10 Cal. 181; Davis 
vy. Butler, 6 Cal. 510. 

Colo.—Conn v. Oberto, 32 Colo. 313, 
76 P 369; Miller v. Hamley, 31 Colo. 
495, 74 P 980; Bonner v. Rio Grande 
Southern R. Co., 3b (Colot 4465 7202 
1065; Omar v. Soper, 11 Colo. 380, 18 
R 443, 7 AmSR 246; Derry v. Ross, 
aie Colo. 295; Murley v. Ennis, 2 Colo. 


hoet. —O’Hanlon v. Ruby Gulch 
Min. Co., 48 Mont. 65, 1385 P 913; Mc- 
Kay v. McDougall, 25 Mont. 258, 262 
64 P 669, 87 AmSR 395. 

Nev.—Weill v. Lucerne Min. Co., 11 


Nev. 200; Oreamuno v. Uncle Sam 
Goldarete:.ss\iinwe Conmige Neva 2 1 5 
Mallett v. Uncle Sam Gold, etc., Min. 


Co., 1 Nev. 188, 90 AmD 484. . 
s. D.—Marshall  v. Harney Peak 


ine Min eter Co., Lies Sip. so 0neau 
NW 290. 
[a] Particular acts held to consti- 


tute abandonment.—(1) Considering 
the claim to be worthless, destroying 
the monuments, and going away with 
the intention of having nothing fur- 
ther to do with it. Kinney vy. Flem- 
ing, 6 Ariz. 263, 56 P 723. (2) Moving 
effects and absenting oneself from 
the claim for two years, allowing one 
claiming under a judicial sale to 
work the claim upon the theory that 
the title is invalid, and intending to 
reclaim it only in case it becomes 
valuable. Trevaskis v. Peard, 111 
Cal. 599, 44 P 246. (3) Going away 
to regain health, expecting to be gone 
some years, and giving up all hope 
of returning. Uarkrader v. Carroll, 
76 Fed, 474. (4) Abandoning a claim 
because of inability to do the annual 
assessment work and having a son 
relocate it as an abandoned lode, and 
then taking a conveyance from the 
son claiming thereunder until an- 
other has located an_ interfering 
claim. Niles v. Kennan, 27 Colo. 502, 
62 P 360. (5) The nonuser of ditches, 
flumes, and water rights for one year 
raises a presumption of abandon- 
ment. Noland v. Coon, 1 Alaska 36. 

[b] Im British Columbia (1) the 
only abandonment by which the 
owner can be concluded is by notice 
of abandonment given by him to the 
crown, aS provided by the Mineral 
Act (1891) § 27. Nelson, etc., R. Co. 
Vv. Jerry, 5 BiG. 396.) (2) An atiidanit 
by a relocator that the ground is un- 
occupied may be regarded as a statu- 
tory abandonment of his former 
claim, Dunlop v. Haney, 7 B. C. 1, 305. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§§ 292-993] 


the same ground;*° or where he voluntarily fails 
to do assessment work on the claim within the 
period prescribed therefor,‘! unless such failure is 
not due to his fault;** or fails to do the required 
discovery or exploration work on the claim,** or 
fails sufficiently to mark or stake the claim.** 

Under some statutes,*® if 
there has been no real discovery of mineral at the 
time of the prior staking of the claim, it works an 


Want of discovery.* 


abandonment thereof.** 


[§ 293] c. Acts Not Constituting Abandonment. 
An abandonment is not constituted by acts on the 
part of the locator which do not clearly show an 
intention to give up all right or interest in the 
Thus, in the absence of such an intention, 


elaim.4§ 
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or is prevented 
claim.°? 


he 
loeators.*4 
Transfer. 


other transfer 


an abandonment does not arise from the mere fact 


40. Golden Terra Min. Co. Vv. 
Mahler; 4 MorrMinR 390; Oberto v. 
Smith, 37 Colo. 21, 86 P 86; Conn v. 
Oberto, 32 Colo, 313, 76 P 369; Walsh 
v. Kleinschmidt, 55 Mont. 57, 173 P 
548. 

{a] IWustration. — Where the 
owners of three fourths of a mining 
claim abandoned the same and gave 
another authority to locate thereon, 
the owner of the other one-fourth 
interest will be regarded as having 
abandoned his share and to have rati- 
fied the acts of his coOwners by stat- 
ing to them that he did not care to 
have anything more to do with the 
claim. Conn v. Oberto, 32 Colo. 313, 


13 BERKS) . 
41. Little Gunnell Co. v. Kimber, 
15 F. Cas. No. 8,402, 1 MorrMinR 


536; Spokane Portland Cement Co. v. 
Larson, 71 Wash. 301, 128 P 641. 
See generally supra § 266. 

Resumption of work before reloca- 
tion see supra §§ 289, 290. 

Under miners’ rules and regula- 
tions see supra § 265. 

42. Lockhart v. Washington Gold, 
Min, Co., 16 N. M. 2238, 117 P 


3. 

{a] Iustration.—Where plaintiff 
contracted with a mining prospector 
that, for materials and money fur- 
mnished by plaintiff, and for a one- 
third interest in any claim located, 
he would prospect for and locate 
mining claims for plaintiff, and the 
prospector, after his discovery of a 
lode and his posting of notice, failed 
to perfect the location, but conspired 
with defendants to refrain from per- 
fecting it, so that defendants could 
perfect the location for themselves, 
in which such prospector should have 
an interest, and plaintiff had per- 
formed except as prevented by the 
prospector, and was ready and will- 
ing to perfect the location, there was 
no abandonment of the location by 


plaintiff. Lockhart v. Washington 
Gold, etc., Min. Co., 16 N. M. 223, 117 
P 833. 


Excuse for nonperformance gener- 
ally see supra § 278. 

43. Donnelly v. U. S., 228 U. S. 243, 
33 SCt 449, 57 L. ed. 820, AnnCas 
1913E 710; Ring v. U. S. Gypsum Co., 
62) Gal, A. 87, 216 P 409" 

Discovery work generally see supra 
§§ 183, 184. 

44. Re Munro, 19 Ont. L. 249, 14 
OntWR 523. : 

Marking boundaries generally see 
supra §§ 24-215. 

45. Necessity for disl0very gener- 
ally see supra §§ 174-176. 

46. See Ontario Mines Act 1906 (6 
Edw. VII ¢c 11), as amended by Act 
of 1907 (7 Edw. VII c 13); and other 
statutory provisions, 


47. In re McNeil, 17 Ont. L. 621, 
13 OntWR 6. 

Time of discovery generally see 
supra § 181. 


Time for marking claim generally 
see supra § 205. 

4s. U. S.—Garrard v. Silver Peak 
Mines, 82 Fed. 578 [aff 94 Fed. 983, 36 
CCA 603]. 

Alaska.—Moore vy. Steelsmith, 1 
Alaska 121. 


‘abandonment: 


Ark.—Buffalo Zine, ete., Co. v. 
Crump, 70 Ark. 525, 69 SW 572, 91 
AmSR 87, 

Cal.—Thornton v, Phelan, 65 Cal. 
A. 480, 224 P 259. 

Colo.—Peoria, ete., Milling, ete., Co 
v. Turner, 20 Colo. A. 474, 79 P 915. 

Mont.—Tripp v. Silver Dyke Min. 
Co., 70 Mont. 120, 224 P 272. 

Nev.—Ford v. Campbell, 29 Nev. 
578, 92 P 206; Gleeson v. Martin 
White Min. Co., 13 Nev. 442. 

[a] Acts held not to constitute 
(1) Abandoning pro- 
ceedings for a patent after an ad- 
verse ruling of the land department, 
and relying on the location of tne 
claims. Peoria, ete. Milling, etc., 
Co. v. Turner, 20 Colo. A. 474, 79 P 
915. (2) Being disappointed with a 
claim and merely deciding to aban- 
don it, when within ten minutes 
thereafter and without leaving the 
ground the original locators relocate 
the claim in another’s name. Mc- 
Cann v. McMillan, 129 Cal. 350, 62 P 
31. (3) Quitting all work except the 
annual assessment work, where an- 
other enters upon the land as a home- 
stead without the owner’s consent. 
Buffalo Zinc, ete., Co. v. Crump, 70 
Ark. 525;)69 SW. 572; 91 -AmSR* 87: 
(4) The removal of stakes or monu- 
ments and the obliteration of notices 
without the act or fault of the loca- 
tor, after his location has once been 
lawfully made. Moore vy. Steelsmith, 
1 Alaska 121. (5) Amending location, 
filing a new location certificate, and 
sinking a new shaft. King Solomon 
Tunnel, etc., Co. v. Mary Verna Min. 
Co. 22, Colo: “Al 528,127 P 129. 

[b] Acquiescence in void sale.— 
The acquiescence by a judgment 
debtor in an invalid judicial sale of 
his interest in a mining claim cannot 
be regarded as an abandonment of 
the claim and an election to accept 
the sale as a disposition of his prop- 
erty. Crary v. Dye, 208 U. S. 515, 28 
SGE "3607 52 UU, edb 95, lati. 13— Ne Me 
439, 85 P 1038, 9 LRANS 1136]. 

49. U. S. v. McCutchen, 238 Fed. 
575; Charlton v. Kelly, 2 Alaska 532; 
Holdt v. Hazard, 10 Cal. A, 440, 102 P 


540; National Milling, etc., Co. v. 
Piccolo, 54 Wash. 617, 104 P 128, 57 
Winsh.. Divot tOt) fo Wobos.) DAVIST avs 


Dennis, 43 Wash. 54, 85 P 1079. 

[a] MDlustration.—Where a _  pros- 
pector has marked the _ boundaries 
of his claim and recorded, and is in 
actual possession, and in good faith 
attempting to comply with the min- 
ing laws in the matter of making a 
discovery, and has in good faith tem- 
porarily gone away from his claim 
for the purpose of purchasing pro- 
visions or supplies, or for any other 
temporary purpose, and intending to 
return and resume his actual occu- 
pation, possession, and labors, such 
temporary absence cannot be consid- 
ered an abandonment of his rights 
to the ground. Charlton v. Kelly, 2 
Alaska 532. 

{b] Temporary absence during the 
winter seasons does not constitute an 
abandonment of a mining claim, 
where for years it had been returned 
to every year, the tools were left 
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that the locator is temporarily absent from the 
claim,*® especially where he is forced to leave,*° 


by another from going upon the 


So, also, an abandonment does not arise 
from the omission of a portion of the claim from 
the survey for a patent by mistake of the sur- 
veyor;°? or from the mere fact that the locator 
attempts to relocate the same ground,** even though 
makes the relocation in the names of other 


In accordance with the doctrine that 
a valid mining location is property which may be 
sold or otherwise disposed of,°> a conveyance or 
of the claim to another does not 
constitute an abandonment thereof,®® even though it 


thereon, and the mine had _ been 
demonstrated to be of great value. 


eae v. Dennis, 43 Wash. 54, 85 P 
50. Taylor v. Middleton, 67 Cal. 
656, ~8 P 594 (driven away by 
Indians). 
51. Mills v. Fletcher, 100 Cal. 142, 
34 P 637; Craig v. Thompson, 10 


Colo. 517, 16 P 24; Lockhart v. Wills, 
9 N. M. 263, 50 P 318; Woodbury v. 
Hudnut. ll Ba eset eh So. 
52. Basin Min., etc., Co. v. White, 
22 Mont. 147, 55 P 1049. 
Gaddis, 14 


53. Ariz.—Peachy  v. 
Ariz: 214, 127° P7739. 

Cal.—Temescal Oil Min., etc., Co. v. 
Salcido, 137 Cal. 211, 69 P 1010. 

Nev.—Ford v. Campbell, 29 Nev. 
578, 92 P 206. 

S. D.—Hulst v. Doerstler, 11 S. D: 
14, 75 NW 270. 

Wyo.—Bergquist v. West Virginia- 
Wyoming Copper Co., 18 Wyo. 234, 
106 P 673. 

Ont.—Wright v. Coleman, 1 OntWN 
1129, 16 OntWR 826. 

[a] Shows intention not to ahan- 
don.—An actual attempt to relocate 
the ground is such a showing of an 
intention not to abandon it as will 
not be overcome merely by a declara- 
tion in the relocation notice that it 
is on “abandoned ground,” although 
such deelaration may be some evi- 
dence of an intention to abandon. 
pee v. Gaddis, 14 Ariz. 214, 127 P 
139% 

{[b] Posting notice of relocation 
stating that the claim was relocated 
to better describe the place of lode 
claim, but without removing the first 
notice, does not constitute an aban- 
donment of the original location. 
Ford v. Campbell, 29 Nev. 578, 92 P 


206. 

54 McCann v. McMillan, 129 Cal. 
350, 62 P 31; Weill v. Lucerne Min. 
Co., 11 Nev. 200; Re Wright, 12 Ont 
WR 248, 13 OntWR 900 [app dism 1 
OntWN 1129, 16 OntWR 826], 

55. See supra § 236. 

56. Doe v. Waterloo Min. Co., 70 
Fed. 455, 17 CCA 190 [aff 55° Fed. 
11]; Richardson v. McNulty, 24 Cal. 
339; Butte Hardware Co. y. Frank, 
25 Mont. 344, 65 P 1. But see Black 
v. Elkhorn Min. Co., 163 U. S. 445, 


450, 16 SCt 1101, 41 L. ed. 221 [afé 
52 Fed. 859, 3 CCA 312] (dictum to 
the effect that such a ‘“‘conveyance 


would seem to be equivalent to an 
abandonment by him of all rights 
under the statute. What could be 
better evidence of an intention to 
abandon than an actual conveyance 
of his right to another, ceasing to do 
any work thereon, and the giving up 
of his possession in accordance with 
his conveyance? The abandonment 
by simply leaving the land is no 
more efficacious than conveying his 
rights and also leaving possession 
without any intention of return- 
ing’’). 

{a] Reasons for rule-—‘“There can 
be no abandonment except where the 
right abates, and ceases to exist. If 
it be continued in another, by any 
of the modes known to the law for 
the transfer of property, there has 
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is conveyed to an alien.®” 

[§ 294] d. Distinguished from Forfeiture.°* The 
terms ‘‘abandonment’’ and ‘‘forfeiture’’ are often 
employed in mining law as synonymous, and may be 
said generally to denote the circumstances under 
which the miner’s interest in a claim may be lost.°® 
The two terms are, however, distinguishable, in that 
an abandonment depends upon the intention of the 
miner,°° while a forfeiture may arise by operation 
of law, independently of the miner’s intention.*? 
So, also, abandonment may occur at any time,°? 
whereas a forfeiture, properly speaking, can oceur 
only at stated statutory periods upon the failure 
to perform the annual assessment work.®? Forfei- 
ture is never complete until adverse claims are made 
to the property under other locations,®* while aban- 
donment operates instanter.°° By abandonment the 
claim reverts to the public domain,®* while by for- 
feiture it goes to a subsequent loeator.®* 

[§ 295 | e. Time of Abandonment.®® <A location 
of a mining claim may be abandoned at any time 
before the issue of a patent,°® even before the ex- 
piration of the time for doing the annual work.”° 

[§ 296] f. Proof of Abandonment. The rules re- 
lating to the proof of abandonments in general? 
usuaily apply to the proof of an abandonment of 
a mining claim.’? Thus the abandonment of a valid 
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mining location ordinarily will not be presumed,’* 
but must be proved by the one who asserts it;* 
and in order to establish the fact of abandonment 
there must be clear and convincing evidence there- 
of.75 The uncontradicted testimony of the locator 
of a claim that he has abandoned it has been 
considered sufficient;** but such evidence is not 
conclusive.**7 But the fact of abandonment is not 
sufficiently shown by evidence of a general belief 
in the community that the locator has abandoned 
his location.?® That there was no intention to aban- 
don is evidenced by the leaving of tools, implements, 
and other equipment on the claim,’® or by the em- 
ployment of a watchman;*° but the statement of 
a party that he did not intend to abandon the claim 
is not conclusive as to such fact.81. The mere failure 
of one locator to perform his share of the assess- 
ment work is not conelusive evidenee of an intent 
to abandon, but may be considered.*? 

[§ 297] g. Abandonment by Coowner. Oue of 
several codwners of a mining claim may abandon 
it as to his own interest so as to preelude him 
from afterward asserting an interest therein;** but 
such abandonment does not affect the rights or in- 
terests of the other codwners,®** unless in making 
the abandonment he represents the interests of the 
other cotenants.°> As the possession of one tenant 


been no abandonment, for the righi, 
first acquired by the occupancy still 
exists, although vested in another, 
and the continuity of possession re- 
mains unbroken.’ Richardson v. Mc- 
Nulty, 24 Cal. 339, 346. 

57. Manuel v. Wuiff, 152 U. S&S. 
505, 14 SCt 651, 388 L. ed. 532. 

Effect of conveyance of claim by 
citizen to alien generally see supra 


§ 147. 
58. Forfeiture generally see infra 
§§ 301-304. 


59. Clason v. Matko, 223 U. S. 646, 
82 SCt 392, 56 L. ed. 588 [aff 10 Ariz. 
175, 85 P 721]; Wiseman v. McNulty, 
aeosen 230; Waring v. Crow, 11 Cal. 

{a] In relocation statute.—(1) It 
has been held that there is no dis- 
tinction between the terms as used 
in a statute providing for “the re- 
location of forfeited or abandoned 
lode claims.” Clason v. Matko, 223 
WS: 164651653, 82 Ct 3892, 56. Led. 
588 [aff 10 Ariz. 175, 85 P 721] (con- 
Struing Ariz, Rev, St. § 38241). (2) 


ue ee generally see infra §§ 305- 
60. See supra § 291. 
61. See intra § 301. 
62. See infra § 295. 
63. See supra § 272. 
64. See intra § 301. 
65. See infra § 299, 
66. See infra § 299. 
67. See supra §§ 266, 289. 
68. Time as element of abandon- 


in general see Abandonment 


Street v. Delta Min. Co., 42 
Mont. 371, 112 P 701; National Mfil- 
ing, etc., Co. WA Piccolo, 54 Wash. 617, 
623, 104 P 128 [quot Cyc]. 

70. Street v. Delta Min. Co., 42 
aay. 871, 112 P 701. And see infra 

Labor and improvements as con- 
dition of continuance rights see supra 
§§ 264-290. 

71. See Abandonment §§ 16-18. 

72. O’Hanlon v. Ruby Gulch Min. 
Co., 48 Mont. 65, 185 P 913. 

{a] Evidence held admissible to 
show abandonment by heirs of co- 
tenant, O’Hanion y. Ruby Gulch 
Min. Co., 48 Mont. 65, 185 P 913. 

73. Tripp v. Silver Dyke Min. Co., 
-70 Mont. 120, 224 P 272. And see 
eases infra note 74. See generally 
Abandonment § 17. 

[a] A location once shown to be 
valid presumptively so remains until 


the time for doing the annual repre- 
sentation work has expired, 
absence of proof of some act or 
declaration evincing a present inten- 
tion of the locator to abandon. Street 
v.| Delta Min. Co., 42 Mont. 371, 112 


1 Sagar Gi 
74. U. S—McNeil v. Pace, 3 Land 
Dec: 267. 


v. Gardiner, 1 
Noland v. Coon, 1 Alaska 


Alaska.—Loeser 
fa ee 641; 


Ariz.—Copper State Min. Co. v. 
Kidder, 20 Ariz. 224, 179 P 641, 

Ark.—Buffalo Zine, ete., Co. v. 
Crump, 70 Ark, 525, 69 SW 572, 91 
AmSR 87. 

Cal.—Quigley v. Gillett, 101 Cal. 


462, 35 P 1040; Thornton v. Pheian, 
65 Cal. A. 480, 224 P 259; Ring v. 
U.S. Gypsum Col; 62. Call A. 87,7216 
P4095 Gear “vy. Mord:94" Call ACTSD6, 
88 P 600. 

Colo.—Nichols v. McIntosh, 19 Colo. 
22, 34 P 278; Johnson v. Young, 18 
Colo. 625, 34 P 173; McGinnis v. 
Egbert, 8 Colo. 41, 5 P 652; Arm- 
strong v. Lower, 6 Colo. 393. 

Mont.—Tripp v. Silver Dyke Min. 
Co., 70 Mont. 120, 224 P 272; Coleman 
v. Curtis, 12 Mont. 301, 30 P 266. 

Nev.—Smith v. North American 
Min. Co., 1 Nev. 423. 

B. C.—Cranston v. English Canad- 
tan "Co. eo OusZoor 

See generally Abandonment § 17. 


75. Loeser v. Gardiner, 1 Alaska 
641; Bell v. Bed Rock Tunnel, ete., 
Co., 86 Cal. 214; Ring vy. U. S. Gyp- 
sum Co., 62 Cal. A. "387, 216 P 409; 


Moffat v. Blue River Gold Excavat- 
ing "Col, 33 sOOlG. » Leap ee coe fe too. 
Cranston y. English Canadian Co., 7 
B.C.’ 266. 

[a] Evidence held insufficient to 
show abandonment.—(1) Borgwardt 
vy. McKittrick* Oil Co.,° 164 ‘Cal: 650, 
130 P 417; Thornton v. Phelan, 65 
Calan 480, Bad) boon Re van), 
Ss. Gypsum Co., 62 Cal. "A, Chew elo 
409. (2) Opinion evidence that the 
work done was not of the required 


value. Moffat v. Blue River Gold 
pee ALS, Co;, 33., Colo. 142) S80" Pp 
39 
{b] In adverse proceedings (1) 


the party locating over a claim al- 
leged to have been abandoned must 
produce clear evidence of abandon- 
ment, and it is not enough for this 
purpose to rely upon the nonproduc- 
tion of certificates of work. Cranston 
v. English Canadian .Co., 7 B. C. 266. 


in the, 


(2) Adverse proceedings generally 
see infra §§ 877-403. 

[c] Evidence held sufficient.— 
Where there are two lodes or veins, 
distinct and divergent below, but 
with outcroppings so close to one 
another that they mingle on the sur 
face, if the first locator thereon de- 
clares it to be his opinion that there 
are two veins and encourages others 
to come in and work on one, and 
states that their claims will not in- 
terfere, while he himself claims the 
other and works on it, this may be 
treated either as evidence of his 
abandonment of, or as an estoppel 
against, his claiming such second 
vein. Van Valkenburg v. Huff, 1 
Nev. 142. 

76. Carter v. Bacigalupi, 83 Cal. 
187,°23 P 361. 

77. McCann y. McMillan, 129 Cal. 
SoOP 62" P31: 

78. Phoenix Mill, ete., Co. v. Law- 
rence, 55 Cal, 143; Stone v. Geyser 
Quicksilver Min. Co., 52 Cal. 315. 

79. Charlton v. Kelly, 2 Alaska 
eed Morenhaut v. Wilson, 52 Cal. 

63. 

80. Justice Min. Co. v. Barclay, 82 
Fed. 554. 

Sl. Myers v. Spooner, 55 Cal. 25%. 

82. Waring v. Crow, 11 Cal. 366; 
Oreamuno v. Uncle Sam Gold, ete., 
Min. Co., 1 Nev. 215. 

83. Badger Gold Min., etc., Co. v. 
Stockton Gold, etc., Min. Co., 189 Fed. 
838; Lehman v. Sutter, 60 Mont. $7, 
1100; O'Manion v. Kuoy Gulch 
Min, Co., 48 Mont. 65, 2636 — P2913. 
Sharkey v, Candiani, 48’ Or, 112, 85 B 
219, % LRANS @94. 

s4. enion v. Ruby Gulch Min, 
Co., 48 Mont. 65; 135 PB 973; ere 
v. Candiani, 48 Or. 112 soe 
LRANS 791; Hulst v. Door ate! ad 
S. D. 14, 75 NW 270. 

[a] Dustrations.—(1) One co- 
owner attempting to exclude another 
therefrom by a relocation does not 
abandon the original location. Hulst 
v. Doerstler, 11 8. D. 14, 75 NW 270. 
(2) Where part of the cotenants of 
mining locations abandon them by 
relocating other claims covering the 
same ground, such abandonment does 
not affect the rights of the other co- 
tenants, whose interests remained 
unaffected by the bandonment. lLeh- 
man v. Sutter, 60 Mont. 97, 198 P 
1100. 

85. Lockhart v. Johnson, 181 U. S. 
516, 21 SCt 665, 45 L. ed. 979; Sharkey 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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§§ 297-299] 


in common is the possession of all,8° no abandon- 
ment can be based on the absence of the other ten- 
ants even if those in possession make a sale of the 
absent tenant’s interest.°’ It has been held that an 
abandonment by a cotenant of his interest in the 
claim inures to his cotenants if they continue to 
represent the claim.*® 

[§ 298] h. Abandonment of Part of Claim or 
Interest.°° A locator may abandon a portion of his 
original location without losing his rights to the bal- 
ance of the claim,®° and if a discoverer of a location 
admits another into possession with him to become 
jointly interested therein, it is an abandonment 
pro tanto.°! But there can be no abandonment of 
the water necessary to the working of a placer 
claim as distinguished from the land or of the land 
as distinguished from the water.°? In case of 
conflicting claims a relinquishment by one claimant 
of a portion of his claim is a valid and sufficient: 
consideration for the relinquishment by the other 
of a portion of his claim.% 

Patenting a portion of a claim, which includes 
the discovery shaft, is no abandonment of the re- 
v. Candiani, 48 Or. 112, 85 P 219, 7| -{b] 
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A prior locator may abandon 
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mainder of the location if the locator remains in 
possession thereof and works it;°* but if the owner 
permits his discovery shaft to be included within 
the boundaries of a subsequent location, which is 
patented without any adverse proceedings on his 
part, and no new discovery is made, discovery shaft 
sunk, or notice posted on the unappropriated part 
of the location, it is regarded as abandoned.® 

Mill site. The abandonment of a lode or vein 
location includes a mill site which was located m 
connection with it.°° 

[§ 299] i. Operation and Effect of Abaadunnens 
—(1) In General. Abandonment, being a question 
of intent,°? operates instanter,°* and the ground 
immediately reverts to the public domain and may 
be located by another at once,®® and the locator 
cannot come in within the time allowed by statute 
for commencing civil actions, and reassert or resume 
his former interest, to the prejudice of a subsequent 
locator. If the abandonment is an actual one this 
rule applies even before the expiration of the period 
for the performing of assessment work.? But if the 
abandonment is based on the fact of the assessment 
and therefore they cannot be legally 


LRANS 791. and refuse to litigate a conflict area| divorced.” Schwab v. Beam, 86 Fed. 
. [a] Rule applied.— Where one|claimed by a subsequent locator, in| 41, 42. 

party, as superintendent and manag-| applying for a patent, without creat- 93. Murray v. White, 42 Mont. 423, 
ing partner, represented another in|ing a presumption to his prejudice in|113 P 754, AnnCas1912A 1297. 
supervising the property, although]|respect of the remainder of his claim, [a] Compromise agreement he- 
Such agent could not ordinarily,| whether he abandons the conflict be-| tween mineral and agricultural 
without special authority from all|]cause of fear or favor or pure in-|claimants.—Murray v. White, 42 
the cotenants, abandon any greater] difference. Clark-Montana Realty Co.| Mont. 423, 113 P 754, AnnCas1912A 
interest than he alone possessed, yet} v. Butte, etc., Copper Co., 233 Fed. | 1297. 


the kind of property in controversy | 547. 
and the inability to decree an un- [e] 


An amended location, because 


Conflicting locations and priorities 
generally see supra §§ 2338, 234, 


divided interest therein to defendant 
by reason of lack of identity in 
boundaries of the conflicting claims 
show that such superintendent pos- 
sessed sufficient authority from all 
-the cotenants to bind them by his 
culpable negligence in permitting de- 
fendant to take, hold possession of, 
and improve their property for so 
long a time. Sharkey v. Candiani, 48 
Or. 112, 85 P 219, 7 LRANS 791. 

[b] Partnership. — Where the 
elaim is located and held by one of 
two partners for the firm, the aban- 
donment of the claim by the locating 
partner necessarily terminates the 
constructive possession of the other 
partner and leaves the ground open 
to relocation. Lockhart v. Johnson, 
ee U. S. 516, 21 SCt 6656; 45 L. ed. 
S79: 

sé. See Tenancy in Common [38 
Cye 21]. 

87. Waring v. Crow, 11 Cal, 366. 

88. Worthen v. Sidway, 72 Ark. 
215, 79 SW 777. But see Badger Gold 
Min., etc., Co. v. Stockton Gold, etc., 
Min.'Co., 139 Fed. 838 (an abandon- 
ment by a joint owner of his interest 
in the claim does not vest the title 
thereto in his joint owners). 

[a] In British Columbia, if one 
of two or more codwners of a claim 
allows his free miner’s license to 
lapse, his interest becomes absolutely 
vested in his coOwners, and cannot 
thereafter be revived. Harvey Van 
Norman Co. v. McNaught, 32 Can. S. 
Cc. 690 [dism app 9 B. C. 131]. 

89. Abandonment by coOwner see 
supra § 297. 

90. Tyler Min. Co. v. Sweeney, 54 
Fed. 284, 4 CCA 329; Conn v. Oberto, 
32. ‘Colo. 3135) 76 273695 Murray © v: 
White, 42 Mont. 423, 113 P 754, Ann 
Casi912A 1297. 

{a] Rule applied.—The fact that 
a mining claim which has gone to 
final entry without adyerse claim in- 
cludes the original ‘discovery on 
which a prior claim was based does 
not necessarily defeat the right of 
the prior locator to the remainder of 
his claim, provided other veins have 
been discovered on such portion, and 
it appears that there was no actual 
intent to abandon the claim. Bing- 
ham Amalgamated Copper Co. v. Ute 
Copper Co., 181 Fed. 748. 


of an error as to the course of a 
vein when the original location was 
made, in consequence of which the 
original side lines become end lines, 
does not operate aS an abandonment 
of all rights under the original loca: 
tion, where it is expressly stated in 
the amendment that such is not the 
intention; it abandons only so much 
of the original claim with its planes 
extended as is without the extended 
end line planes of the amended loca- 
tion. Empire State-Idaho Min., etc., 
Co. v. Bunker Hill, etc., Min., etc., 
Co., 131 Fed 591, 66 CCA 99 [app 
dism 200-U. S. 6138, 26 SCt 754, 50 
L. ed. 620]. 

{d] In British Columbia an owner 
may abandon any portion of a min- 
eral claim upon his specifying and 
recording such abandonment. Granger 
v. Fotheringham, 3 B. C. 590. 

91. Murley v. Ennis, 2 Colo. 300. 

92. Schwab vy. Beam, 86 Fed. 41. 

{a] BReasons for rnule—‘“A placer 
location ex vi termini imports an 
appropriation of all waters covered 
by it, in so far as such waters are 
necessary for working the claim. 
This is true especially when the loca- 
tion covers both banks of the stream, 
because there is a reasonable pre- 
sumption that the locator intends to 
work the channel and the _ banks, 
wherever he may find pay dirt. A 
placer claim cannot be worked with- 
out water. Where water is scarce, a 
small stream may be made to suffice. 
Every one who is in any way familiar 
with the subject knows that the 
miner always prefers to have a 
ecpious supply. Where, as in this 
instance, the work is carried on by 
hydraulic force, the volume of water 
must be large. No doubt is enter- 
tained that the locators of the sev- 
eral claims now owned by complain- 
ant intended to appropriate the 
waters flowing in the channel of the 
river as well as the channel, the 
banks, and all territory embraced 
within the locations to the business 
of mining, and the title to the water 
is the same as the title to the land. 
There can be no abandonment of the 
water as distinguished from the 


land, nor of the land as distinguished 


from the water. Each is without 
value when separated from the other, 


94. Miller v. Hamley, 31 Colo. 495, 
74 P 980. 

95. Gwillim v. Donnellan, 115 U. S. 
45, 5 SCt 1110,-29 L. ed. 348; Girard 
v. Carson, 22 Colo. 345, 44 P 508; 
oe v. Girard, 3 Colo. A. 278, 33 P 

96. Watterson v. 


E79 Cal: 
379, 176 P 870 

Location of mill site generally see 
supra §§ 172, 189, 215. 

97. See supra § 291. 

93. "Drevaskis' Vv. Peard> 111) Cal: 
599, 44 P 246; Davis v. Butler, 6 Cal. 
510; Conn v. Oberto, 32 Colo, 313, 76 
P2369) Derry \v. Ross, 15 Coloy 295; 
Street v. Delta Min. Co., 42 Mont. 371, 
A Bp 8 7/0) es 

99. U. S.—Farrell v. Lockhart, 210 
U. S. 142, 28 SCt 681, 52 L. ed. 994, 
16 LRANS 162; U. S. v. California 
Midway Oil Co., 259 Fed. 343 [aff 279 
Fed. 516]; Bingham Amalgamated 
Copper Co. v. Ute Copper Co., 181 


Fed. 748. 
Cal.—Richardson v. McNulty, 24 
De Wolfskill v. Smith, 5 


Cal. 339; 
Cal. A, 175, 89 P 1001. 

Colo.—Conn v. Oberto, 32 Colo. 
Boe %6 P' 369); Derry’ v. Ross, 5 Colo. 
Ida.—Swanson v. Kettler, 17 Ida 
321, 105 P 1059 [aff 224 U. s. 180, 33 

sect 455, 56 L. ed, 721). 

Mont.—Street v. Delta Min. Co., 42 
Mont. 371, 112 P 701. 

Or.—Strickland v. Commercial Min. 
Co., 55 Or. 48, 104 P 965. 

Eng.—Seguin v. Boyle, [1922] A. 
C. 462, 68 DomLR 3869, [1922] 1 West 
MSY 4169. 

C.— Victor v. Butler, 8 B. C. 100. 

fal In Yukon Territory the subse- 
quent reversion of a placer mining 
claim to the crown does not change 
its location, and it becomes vacant 
Dominion land open for location un- 
der the Placer Mining Act. Re Boyle 
Application, 52 DomLR 651, [1920] 
2 WestWkly 561 laff (B.: C.) 67 Dom 
LR 402). 

1. Davis v. Butler, ¢ Cal, 510; 

Limitations of actions eee ape 
see Limitations of Actions 87 C. J. p 
666. 


Lockhart, 210 
52 L. ed. 994, 
[rev 31 Utah 155, 86 


Cruse, 


2 U. S.—Farrell v. 
U. SS: 142, 28 SCt 681, 
16 LRANS 162 
POLO Ma 
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work not having been performed, the ground is not 
open to relocation until the expiration of the period 


for performing such work.’ 
As to prior adverse location. 


with all that 


thereon.” 


improvements 


ments.® 


Ariz.—Copper Queen Cons. Min. Co. 
v. Stratton, 17 Ariz. 127, 149 P 389. 


Cal.—Galbreath v. Simas, 161 Cal. 
303; 419 22 86. 

Ida.—Swanson v. Kettler, 17 Ida. 
321, 105 P 1059 [aff 224 U. S. 180, 32 


SCt 455, 56 L. ed. 721]. 
Mont.—Street v. Delta Min. Co., 42 
Mont.) Sun ttae Pe One 
Time of performance of assessment 
work in general see supra § 272. 
3 See supra § 272; infra § 306. 
4 Street v. Delta Min. Co., 
Mont. 371, 112 P 701. 
5. Conn vy. Oberto, 32 Colo. 313, 76 
P 369. 
[a] 


42 


Reasons for rule.—‘The pos- 
session’... under .a conveyance 
from the original locator of the 
claim could not ripen into a perfect 
title unless the original locator 
secured title from the government. 
Theirs was only a right of possession 
during the time the locator, or those 
to whom he had sold with notice, 
remained in possession by virtue of 
the rights conferred upon locators of 
mining claims under the law, and 
their title would ripen into a perfect 
title whenever patent issued; but 
when the locator of the mining claim 
abandoned it, all the land embraced 
within the original location became 
public land and’open to entry, and 
the right of the grantees of the loca- 
tor to occupy a portion of the land 
terminated.’ Conn y. Oberto, 32 Colo. 

Bul, Odi soy Ps369. 

6. Improvements generally see 31 

C25. pi305: 

Rights as to improvements under 
mining lease: 

In general see infra §§ 620, 621. 

Upon termination of oil, gas, or salt 
lease see infra III, C. 
Va NVatteEsonn nv. (Cruse... 179, Gal, 

379, 176 P 870; De Wolfskill v. Smith, 

PmOale AL Liason ebOOls 
[a] ‘fhus, where an oil company 

abandons its attempts to find oil 

after it has produced two artesian 
wells on the public domain, such 
wells revert with the land to its orig- 
inal status as unoccupied government 
land. De Wolfskill v. Smith, 5 Cal. 

AMD oo aes ul OO 
8. Watterson v. Cruse, 179 Cal. 

379, 176 P 870. 

Removal of improvements gener- 

ally see Improvements §§ 7-13. 

9. Watterson v. Cruse, 179 Cal. 

SiO OMe OO: 

Removal of improvements gener- 

ally see Improvements §§ 7-13. 

10. Watterson v. Cruse, 179 Cal. 

379, 176 P 870. 

11. Cross references: 

For failure to contribute to assess- 
ment work see supra § 2838. 

Forfeitures generally see Fines, For- 
feitures, and Penalties §§ 438-71. 


An abandonment 
does not relate back and validate an adverse loca- 
tion which was made before the abandonment, when 
the ground was not open to location.* 

As to purchasers of part of claim. 
by the original locator of a portion of the surface 
of the claim terminates upon the abandonment of 
the claim by the locator, and the ground included 
therein is subject to relocation by another.® 

[§ 300] (2) As to Improvements.° 
doned ground reverts to the public domain together 
have been placed 
Prior to its relocation, however, by an- 
other, the original locator may enter and remove 
machinery, buildings, and other similar improve- 
But there is no implied agreement on the 
part of the government that he shall have a reason- 
able time after abandonment for such removal,’ and 
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such right cannot be exercised after a subsequent 
locator has perfected his location.’ 


[§ 301] 9. Forfeiture Generally’'—a. In General. 


A conveyance 


The aban- 


by another.?® 


Resumption of work to prevent for- 
feiture see supra §§ 289, 290. 
12. St. John v. Kidd, 26 Cal. 263. 

To same effect King v. Edwards, 1 


Mont. 235; Mallett v. Uncle Sam 
Gold, etc., Min. Co., 1 Nev. 188, 90 
AmD 484. 

“Forfeiture” defined generally see 
age Forfeitures, and Penalties § 
oO. 

13. Ariz—Shank v. Holmes, 15 
Ariz. 229, 137 Sie 
Cal.—St. John v. Kidd, 26 Cal. 263. 


Mont.—Street v. Delta Min. Co., 42 
Mont. 371, 112 P 701; McKay v. Mc- 
Dougall, 25 Mont, 258, 64 P 669, 87 
AmSR 395. 

Nev.—Oreamuno v. Uncle Sam Gold, 
etc., Min. Co., 1 Nev. 215; Mallett v. 
Uncle Sam. Gold, etc, Min. Co., 1 
Nev. 188, 90 AmD 484. 

Tex.—Fisher v. Crescent Oil Co., 
(Civ. A.) 178 SW 905. 

Wash.—National Milling, ete., Co. 
v. Piccolo, 54 Wash. 617, 623, 104 P 
128 [quot Cyc]. 

W. Va.—Garrett v. South Penn Oil 
Co., 66 W. Va. 587, 596, 66 SE 741. 

{a] “It involves no question of 
intent, but rests entirely upon the 
mining rules and regulations, and in- 
volves only the question whether, in 
point of fact, those rules and regula- 
tions have been observed by the 
party seeking to maintain or per- 
petuate the right, regardless of what 


his intentions may have been.” St. 
John v. Kidd, 26 Cal. 263, 271. 
14 Ariz.—Shank v. Holmes, 15 


ATIZ5 229K Vola oad 
Cal.—St. John v. Kidd, 26 Cal. 263. 
Mont.—Street v. Delta Min. Co., 42 
Mont. 371, 112 P 701; McKay v. Mc- 
Dougall, 25 Mont. 258, 64 P 669, 87 
AmSR 395. 


Nev.—Sisson v. Sommers, 24 Nev. 
879, 55 P 829, 77 AmSR 815. 
B. C.—Woodbury Mines, Ltd. v. 


Poyntz, 10 B.C). 181, 24 CankTOce 
Notes 107. 
[a] Im Texas (1) Acts 33d Leg. 


ec 1738, providing that failure of the 
owner of mineral rights in school 
lands to comply with certain re- 
quirements shall work a revocation 
of his permit and the termination of 
the rights of the owner, and such 
termination shall be indorsed by the 
commissioner of the general land 
effice upon a duplicate of the permit 
retained in the general land office, 
does not ipso facto work a forfeiture 
of mineral rights, and other appli- 
cants cannot file until the commis- 
sioner has indorsed a _ termination 
upon a duplicate of the permit re- 
tained in his office. Underwood vy. 
Robison, 109 Tex. 228, 204 SW 314. 
(2) Where one has been granted a 
two-year permit to develop an area 
for oil and gas under such statute, a 


The term ‘‘forfeiture’’ as used in mining customs 
and laws means the loss of a right to mine a par- 
ticular piece of ground, previously acquired, by 
neglect or failure to comply with the rules and regu- 
lations prescribing the acts which must be done in 
order to continue and keep alive that right after it 
has been once acquired.!2 Such a forfeiture takes 
place by operation of law, without regard to the 
intention of the locator,4% whenever he fails to 
preserve his rights to the claim by complying with 
the conditions imposed by the mining laws and regu- 
lations,!4 whether such laws and regulations ex- 
pressly provide for a forfeiture or not;1® and is 
made effectual by a valid relocation of the ground 
Thus the locator or owner of a min- 
ing claim may lose his claim by forfeiture by not 
complying with the statute requiring annual labor 
or improvements to be placed upon the claim,’’ but 


relinguishment filed by him is 
equivalent to an abandonment and 
refusal to proceed with reasonable 
diligence in a bona fide effort to de- 
velop the area, and is in effect a 
forfeiture of his permit. Fox jv. 
Robison, 111 Tex. 78, 229 SW 456. 

[b] Expiration of free miner’s 
certificate.—(1) In British Columbia, 
on the expiration of a free miner’s 
certificate, any mineral claim on 
which the holder thereof is the sole 
owner becomes forfeited and open to 
location. Woodbury Mines, Ltd. v. 
Poyntz, 10 B. C. 181, 24 CanlLTOcc 
Notes 107. (2) And the subsequent 
obtaining of a special certificate un- 
der the Mineral Act Amendm. (1901) 
§ 2 does not revive the title, if in the 
meantime the ground has been lo- 
cated aS a mineral claim by another. 
Woodbury Mines, Ltd. v. Poyntz, 
supra. 

15. McCulloch v. Murphy, 125 Fed. 
147; Sisson v. Sommers, 24 Nev. 379, 
55 P 829, 77 AmSR 815. 

[a] The word “forfeiture” does 
not appear in the federal statute 
(Act, May rlQ, Ust2 "(Lt Us -SaSteaae 
L. 91 ¢ 152] § 5, as amended by Act 
Jan, 22,,1880)i2i0-Us Ss Siz atelier ine 
9] § 2) under which forfeitures of: 
mining locations are usually claimed. 
But “it is a comprehensive word to 
express results which flow from a 
failure to comply with the law.” Mc- 
Culloch_ v. Murphy, 125 Fed. 147, 150. 

{[b] In some cases it has been 
held that a*failure to comply with 
the local rules and customs of the 
miners of a district will not work a 
forfeiture of a mining claim, unless 
those rules and customs expressly 
declare that such failure shall work 
a forfeiture. Rush v. French, 1 Ariz. 
99, 25 P 816; Bell v. Bed Rock Tun- 
nel, ete., Co., 36 Cal. 214. 

16, Street (vir Delta Vin, Come 
Mont. 371, 112 P 701. And see cases 
infra note 18. 

17._U. S.—Union ‘Oil Co. v. Smith, 
249 U, So 83%, coos Cts 0S. Osluened: 
635 [aff 166 Cal. 217, 185 P 966]. 

Ariz.—Shank v. Holmes, 15 Ariz. 
229, L387 Peocls 

Cal.—Goldberg v. Bruschi, 146 Cal. 
708, 81 P 23; Morgan v. Tillottson, 73 
Cal. 520, 15 P 88: 

Mont.—McKay v. McDougall, 
Mont. 258, 262, 64 P 669, 670, 
AmSR 395. 


Wash.—National Milling, ete., Co. 
v. Piccolo, 54 Wash. 617, 623, 104 P 
128 [quot Cyc]; Protective Min. Co. 
v. Forest City Min. Co., 51 Wash. 
643, -99 P 1033. 

Necessity and sufficiency of labor 
ane improvements see supra §§ 264- 

Under miners’ rules and customs 
see Supra § 265. 


25 
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For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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the forfeiture becomes complete and effectual only 
when another enters on the ground after the ex- 
piration of the time within which the labor may be 
done, and completes a relocation before resumption 
of work by the original locator;8 a claim is never 
subject to such a forfeiture until expiration of the 
time within which the annual labor may be done.!® 
Want of record. A failure properly to record the 
location of the claim?°® does not work a forfeiture 
of the claim unless the laws or regulations provide 
that such failure shall work a forfeiture.4 
Under some statutes,?? if 
a locator fails to discover minerals in place within 
a designated period from initiation of the location, 
his right to exclusive possession terminates;*4* but 
his possession cannot be disturbed until the govern- 
ment intervenes,?® or some qualified person initiates 
a better claim to possession of the ground located.?® 
Forfeitures of mining 
rights are deemed odious in law, and the courts are 


Want of: discovery.” 


[§ 302] b. Construction. 


18. U. S—Bingham Amalgamated 
Copper Co. v. Ute Copper Co., 181 
Fed. 748; Oscamp v. Crystal River 
Min. Co., 58) Fed. 293, 7 CCA 233; 
Lakin v. Sierra Buttes Gold Min. Co., 
25 Bed. 337, 11 Sawy. 231; Jupiter 
Min. Co. v. Bodie Cons. Min. Co., 11 
Fed. 666, 7 Sawy. 96; North Noonday 
Mim. (Co.iv. Orient. Min, Co; 1 Fed. 
522, 6 Sawy. 299; Little Gunnell Co. 


v. Kimber, 15 F. Cas. No. 8,402, 1 
MorrMinR 536. ! 
Ariz.—Shank vy. Holmes, 15 Ariz. 
PAP SEB) Leet 
Ark.—Worthen vy. Sidway, 72 Ark. 


ZB ECON E erie 

Cal.—Madison v. Octave Oil Co., 
jioteCaly 168; 99m LG. 

Colo.—Field v. Tanner, 32° Colo. 278, 
apie 9162 


Corey 
Tamarack, etc., Min. Can 17 Ida. 630, 
107 P 60. 

Mont.—Street v. Delta Min. Co., 42 
Mont. 371, 112 P 701. 

N. M.—Golden Giant Min. Co. v. 
ea ae Na Eel a4, 298 PN 276), £14 
ALR 1450. 

Or.—Co-Operative Copper Co. v. 
Law, 65 Or. 250, 1382 P 521. 

Wash.—kKnutson v. Fredlund, 56 
Wash. 634, 639, 106 P 200 [cit Cyc}; 
National Milling, ete., Co. v. Piccolo, 
54 Wash. 617, 623, 104 P 128 [quot 
Cyc]. 


Wyo.—Bergquist v. West Virginia- 


Wyoming Copper Co., 18 Wyo. 234, 
106 P 673. 
{a] An invalid attempt (1) to re- 


locate a claim does not work a for- 
feiture of the original location. 
Peachy v. Gaddis, 14 Ariz. 214, 127 P 
739; Knutson vy. Fredlund, 56 Wash. 
634, 106 P 200. (2) But an invalid 
attempt to make a new location of a 
mining claim by the person holding 
under a former location is a forfeit- 
ure of the former location. Bergquist 
v. West Virginia-Wyoming Copper 
Co., 18 Wyo. 234, 106 P 673. 

Resumption of work after default 
see supra §§ 289, 290. 

Time for performance of work or 
improvements see supra §§ 271, 272. 

19. See supra § 272. 

20. Necessity of record generally 
see supra § 216. 

21. Sturtevant v. Wonel: 167 Fed. 
448, 93 CCA 84; Zerres v. Vanina, 134 
Fed. 610 [aff 150 Fed. 564, 80 ‘CCA 
366]; Jupiter Min. Co. v. Bodie Cons. 
Mine @omet te weds) 666507" Sawy.) 965 
Bell v. Bed Rock, ete., Tunnel Co., 36 
Cal. 214; Dripps v. Allison’s Mines 
Cour 4on Gal, VA oo; Si, 4485) s See 
generally supra § 316. 

22. Necessity for discovery gener- 
ally see supra §§ 174-176. 

23. See Ariz. Civ. Code (1913) par 
4030; and other statutory provisions. 

24. McKenzie v. Moore, 20 Ariz. 
1, 176 P 568. 

Right to Legian generally see 
supra §§ 162-16 
Time of ais evary: generally see 


MINES AND MINERALS 


supra § 181. 
25. McKenzie v. Moore, 20 Ariz. 
eens P 568. See generally supra § 
26. McKenzie v. Moore, 20 Ariz. 1, 
176 P 568. See generally supra § 174. 
27. U. S.—McKay v. Neussler, 148 


Fed. 86, 78 CCA 154. 

Alaska.—Likaits v. Johnson, 5 
pene 63; Debney v. Iles, 3 Alaska 

Cal.—Emerson vy. McWhirter, 133 
Cal. 510, 65 P 1086. - 

Nev.—Indiana Nevada Min. Co. v. 
Gold Hilis Min. ete., Co., 35 Nev. 
L585 26 "PL 965. 

Or.—Richen v. Davis, 76 Or. 311, 
PASSE AAS. 05 

Wash.—National Milling, ete., Co. 
as Piccolo, 54. Wash, 617, 104- P 

28. See Fines, 
Penalties § 51. 

29. Donohoe vy. Tjosevig, 6 Alaska 
139; Debney v. Iles, 3 Alaska 438; 
Rush v. French, 1 Ariz. 99, 25 P 816; 
Jmerson v. McWhirter, 133 Cal. 510, 
65 P 1036; Thornton v. Kaufman, 40 
Mont. 282, 106 P 361, 135 AmSR 618; 
Brundy v. Mayfield, 15 Mont. 201, 38 
Poet: 

30. Anderson v. 
Co., 3 Alaska 496; Copper Mountain 
Min.,7 ete...) Co.vi" Buttes iete., Cons. 
Copper, etc., Min. Co., 39 Mont. 487, 
104 P 540, 133 AmSR 595; McDaniel 
v. Apacible, 44 Philippine 248. And 
see cases infra note 31. 

81. U. S.—Wailes v. Davies, 158 
Fed. 667 [aff 164 Fed. 397, 90 CCA 
385]; Whalen Cons, Copper Min. Co. 
v. Whalen, 127 Fed. 611; McCulloch 
v. Murphy, 125 Fed. 147. 

Alaska.—Donohoe v. 
Alaska 139; Anderson vy. Anvil 
Hydraulic Co., 3 Alaska 496; Debney 
v. Ties, 3 Alaska 438; Loeser v. Gar- 
diner, 1 Alaska 641. 

Ariz.—Providence Gold Min. Co. v. 
Burke, 6 Ariz. 323, 57 P 641. 

Ark.—Buffalo Zine, ete. Co. v. 
Crump; 70 Ark. 525, 69 SW 572, 91 
AmSR 87. 

Cal.—Callahan v. James, 141 Cal. 
291, 74 P 853; Altoona Quicksilver 
Min. Co. v. Integral Quicksilver Min. 


Forfeitures, and 


Anvil Hydraulic 


Tjosevig, 6 


Co., 114 Cal. 100, 45 P 1047; Moren- 
haut v. Wilson, 52 Cal. 263; Ring v. 
to Si {Gypsum Conmé2 Cali Agsiw2ii6 


P 409; Gear v. Ford, 4 Cal. A. 556, 
88 P 600. 

Colo.—Beals v. Cone, 27 Colo. 473; 
62. P 948, 883 AmSR 92; Hall v. 
Kearny, 18 Colo. 505, 38 P 373; 
Doherty v. Morris, 17 Colo. 105, 28 P 
85. 

Mont.—Power v. Sla, 24 Mont. 243, 
61 P 468; Mattingly v. Lewisohn, 13 
Mont. 508, 35 P 111; Wulf v. Manuel, 
GeAMiontom2i6,) 2TINAZ86RN 23n P7232): 
Renshaw v. Switzer, 6 Mont. 464, 13 
Pri27. 

Or.—Bishop v. Baisley, 28 Or. 119, 
41 P 936. 

Wash.—Florence-Rae Copper Co. v. 
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reluctant to enforce them,?’ and therefore, in ac- 
cordance with the rule requiring a strict construc- 
tion of forfeiture provisions in general,?® where a 
valid location has been made and worked in good 
faith, provisions in the mining laws and regulations, 
under which a forfeiture is claimed, instead of being 
liberally construed to establish such forfeiture, will 
be strictly construed as against it.*° 

[§ 303] c. Pleading and Proof of Forfeiture. One 
who claims the forfeiture of a mining location must 
plead it;°° and the burden is upon him of proving 
the forfeiture alleged?! by clear and convincing 
evidence that the locator has failed to comply with 
the law;°? and every reasonable doubt will be re- 
solved in favor of the validity of the mining claim 
as against the assertion of a forfeiture.** 
the burden of proof of showing a failure to per- 
form the annual assessment work is in the first in- 
stance upon the one alleging the forfeiture,** and 
the evidence must be clear and convincing of the 


Thus 


Kimbel, 85 Wash. 162, 147 P 881. 

32. Wailes v. Davies, 158 Fed. 667 
[aff 164 Fed. 397, 90 CCA 385]; Deb- 
ney v. Iles, 3 Alaska 438; Indiana 
Nevada Min. Co. v. Gold Hills Min., 
ete Co. Som Ney. »oss) el 26 aeouo.e 
And see cases supra note 31. 

33. U. S.—Sutherland v. Purdy, 
234 Fed. 600, 148 CCA 366 [dis op 
quot Cyc]. 

Alaska.—Likaits  v., Johnson, 5 
Alaska 63; Debney v. Iles, 3 Alaska 


ee Loeser v. Gardiner, 1 Alaska 
Cal.—Colman v. Clements, 23 Cal: 
A. 556, 88 


245; Gear v. Ford, 4 Cal. 
P 600. 

Mont.—Thornton v. Kaufman, 40 
Mont. 282, 287, 106 P 361, 1835 AmSR 
618 [quot Cyc]. 

Or.—Richen v. Davis, 76 Or. 311, 
148 P 1130. 

Wash.—Florence-Rae Copper Co. v. 
Kimbel, 85 Wash. 162, 1738, 147 P 881 
[cit Cyc]. 

[a] The use of a placer claim for 
pasture and the cutting of wood 
therefrom does not defeat the right 
to the claim if sufficient mining work 


is done thereon. Richen vy. Davis, 76 
Org sibel 48) sean 30s 


34 U. S.—Hammer vy. Garfield 
Min.; ete; Co, e130 U.S. 294, 9st 
548, 32 Li. ed. 964. 

Alaska.—Debney v. Iles, 3 Alaska 


438. 

Ariz.—Copper State Min. Co. v. 
Kidder, 20 Ariz. 224, 179 P 641; Provi- 
dence Gold Min. Co. v. Burke, 6 Ariz. 
323, 57 P 641. 

Ark.—Buffalo Zinc, ete. Co. wv; 
Crump, 70 Ark. 525, 69 SW 572, 91 
AmSR 87. 

Cal.—Goldberg v. Bruschi, 146 Cal. 
708, 81 P 23; Emerson v. McWhirter, 
Lisi ale 510, 65. P 036s) Harris) vi. 
Kellogg, 117 Cal. 484, 49 P 708; Quig- 
ley v. Gillett, 101 Cal. 462, 35 P 1040; 
Musser v. Fitting, 26 Cal. A. 746, 148 


P 536; Gear v. Ford, 4 Cal. A, 556, 
88 P 600 
Colo.—Johnson v. Young, 18 Colo. 


625, 34 P 173; Lancaster v. Coale, 27 

ColoneAl 4955050) Peszae 
Mont.—Tiggeman v. Mrzlak, 40 

Mont. 19, 105 P 77; Copper Mountain 


Min., etce., Co. v. Butte, etc., Cons. 
Copper, etc., Min. Co., 39 Mont, 487, 
104 P 540, 133 AmSR 595; Stras- 
burger v. Beecher, 20 Mont. 1438, 49 
2 ae 

N. M.—Wills v. Blain, 4 N. M. 378, 
20 P 798. 

Or.—Fredricks v. Klauser, 52 Or. 


PMO SG Py G6i7/9: 

Philippine.—McDaniel vy. Apacible, 
44 Philippine 248. 

S. D.—Axiom Min. Co. v. White, 10 
S. D. 198, 72 NW 462; Dibble v. 
Castle Chief Gold Min. Co. SS ae: 
618, 70 NW 1055. 

Wash.—Florence-Rae Copper Co. v. 
Kimbel, 85 Wash. 162, 147 P 881. 

Can.—Cleary v. Boscowitz, 32 Can. 
S. C. 417, 22 CanLTOccNotes 278. 
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failure of the locator to have the work performed 
or improvements made to the amount required by 
law.*° But where the party relying on such for- 
feiture shows that no work was performed within 
the limits of the claim during the year in question, 
he establishes a prima facie case, and it is then 
ineumbent on the other party to show that he per- 
formed the representation work outside the claim, 
as on adjacent property, and that it tended to the 
development of the claim.** 

[§ 304] d. Effect of Acts of Forfeiture; Relief. 
As may be seen from the statements of the law 
in a preceding section,*’? a mere failure to comply 
with the law or regulation does not in itself ter- 
minate the locator’s rights,?* but its only effect is 
to throw the land open to location by others ;*® and 
unless the forfeiture is made complete and effectual 
by such a location,*® the original locator has a right 
to resume work and hold his ¢laim.*+ 

As to mill site. Where a mill site is located in 
connection with a vein or lode, and the locator 
teases by reason of forfeiture to be the proprietor 
of the vein or lode, the right to the mill site is 
also ended.*? 

Relief from forfeiture.. Under some statutes*® the 
mining commissioner may relieve against a forfei- 
ture for noncompliance with the statute as to the 
assessment work if a good cause therefor is shown,*# 
but this power should be cautiously and sparingly. 


35. U. S.—Hammer § v. 
Min., etc., Co., 
648, 32 L. ed. 964. 

_ Alaska.—Bakke Vv. 
Alaska 95; 
Alaska 636. 

Ariz.—Rush v. French, 1 Ariz. 99, 
25 P 816. 

Ark.—Buffalo 
Crump, 70. Ark. 525, 
AmSR 87. 

Cal.—Big Three Min., ete. Co. v. 
Hamilton, 157 Cal. 130, {07 P 301, 137 
AmSR 118; Emerson v. MewWhirter, Co. v. Butte, etc., 
133 Cal. 510, 65 P 1036; Souter v. 
Maguire, 78 Cal. 543, 21 P 183; Mor-| AmSR 595. 
enhaut v. Wilson, 52 Cal. 263; Strang 


Allen, 1;AmSR 118. 


Thomson v. 
ioe MOR 


69 SW 572, 91) 431, 71 P 389; 


Tunnel, etc., Co., 36 Cal. 214; Depuy 
v. Williams, 26 Cal. 309; St. John v. 
Kidd, 26 Cal. 263; Wiseman v. Mc- [a] 
Nulty, 25 Cal. 


Evidence 


ton, 12 Cal. 426; Davis v. Butler, 6 
Cal. 510; Gear v. Ford, 4 Cal. A. 556, 
88 P 600. 

Mont.—Tiggeman v. Mrzlak, 40 37. 
Mont. 19, 105 P 77; Copper Mountain] »‘ 3g, 
Min., etce., Co. v. Butte, etc., 
Copper, etce., Min. Co., 39: Mont. 487, 39. 
104 P 540, 1838 AmSR 595; Power v. 
Sla, 24 Mont. 243, 61 P 468; Terr. v. |} 301. 
Lee, 2 Mont, 124. 40. 

Nev.—Strattan v. Raine, 45 Nev. 41. 
‘ 10, 197 P 694, 200. P 533; Oreamuno 
v. Uncle Sam Gold, etc., Min. Co., 1 


of the claim. 


379, 176 P 870. 
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S.—Justice Min. Co. v. 
Barclay, 82 Fed. 554. 

Colo.—Little Dorrit Gold Min. Co. 
Zine, ete. Co. v.|v. Arapahoe Gold Min. Co., 30 Colo. | 206. 
Hall v. Kearny, 18 50. 
Colo. SOD mos P 373; age v. Mor- 
ris, 17 Colo. 105, 28 P 

Mont. —Copper Mountain Min., etc.,| subject to relocation see 
Cons, Copper, ete:, (191. 

Min. Co., 39 ‘Mont. 487, 104 P 


Or.—Fredricks v. Klauser, 52 Or. 
v. Ryan, 46 Cal. 33; Bell v. Bed Rock|110, 115, 96 P 679 [cit Cyc]. 180, 
Wyo. —Sherlock v. Leighton, 9 Wyo. 
297, 63 P 580. 934. 
held 
230; Colman v. Clem-|show that the work done by plain- 
ents, 23 Cal, 245; McGarrity v. Bying-| tiffs was for the purpose of mining,| see supra §§ 125-148, 168-17 
and therefore prevented a forfeiture 53. 
Richen v. Davis, 76 
Or. 311, 148 P 1130. 
See supra § 801. 
Madison v. Octave Oil Co., 154] on other grounds 210 U. S. 142, 28 
Cons. | Cal. 768, 99 P 176. 
Madison v. 
See generally supra §§ 266,| tion Co., 


See supra § 301. 
See supra §§ 289, 290, 301. 
42. Watterson v. Cruse, 


[§§ 303-306 


exercised.?5 

[§ 305] 10. Relocation**—a. Definition and Dis- 
tinctions. Relocation, as used in mining law, is 
the appropriation of mining ground by. location 
where a former claim has become lost by abandon- 
ment or forfeiture.** Such relocation is usually 
provided for by statute,** but the practice of relo- 
cating such claims has been i in existence, even in the 
absence of statute, since an early day. Where one 
changes his boundaries and includes additional 
ground, it is not a relocation but a new one.*9 

‘‘Locator’’ distinguished from ‘‘relocator.”’ A 
relocator of a mining claim stands in a different 
attitude from that of an original locator. The origi- 
nal locator is a discoverer | of the minera! therein 
contained. A relocator is not a discoverer of the 
mineral, but an appropriator thereof, and cannot 
hold the ground except upon making proof that the 
original locator had abandoned or forfeited his 
right by failure to comply with the mining laws.°° 

T§ 306] b. Claims Subject to Relocation>—(1) In 
General. For the purpose of relocation the ground 
must be unappropriated public land subject to leca- 
tion,>? and a relocation can be made only where 
there has been a prior valid location of the claim,°* 
and the rights of the original locator have termi- 
nated by abandonment or forfeiture, or some other 
cause,>* and the one asserting that the claim is open 


Garfield | to perform the necessary work, then| v. Blain, 4 N. M. 378, 20 P 798. And 

130 U. S. 291, 9 SCt} it follows that he did not forfeit his} See cases passim infra §§ 306-314. 
claim. Big Three Min., et Conve 43. 

Latimer, 3 | Hamilton, 157 Cal. 130, 107 P 301, 137 43. 


See statutory provisions. 

Shoshone Min. Co. v. Rutter, 
87 \Fed.« 801, 81) CGA. 223) [rey Jom 
other grounds A771. Sx 505,20 SCE 
726, 44 L. ed. 864]; Pelican, etc., Min. 
Co. v. Snodgrass, 9 Colo. 339, 12 P 


Zerres v. Vanina, 134 Fed. 610 
[aff 150 Fed. 564, 80 CCA 366]. 
85. 51. Excessive area of claim as 
supra § 
52. Ware v. White, 81 Ark. 220, 
108 SW 831; Swanson v. Kettler, 17 
Ida. 321, 105 P 1059 [aff 224 U. S. 
S2SCt 1455: b6n Ly edve ian ds 
Sharkey v. Candiani, 48 Or. 112, 85 
P2195 7 GRANS 791; Lauman y. 
sufficient toj| Hoofer, 37 Wash. 382, 79 P 953. 
Lands epen to location ponerang 


Belk v. Meagher, Lod Users 
279, 26 L. ed. 735; Patchen v. Keeley, 
19 Nev. 404, 14 P 347; Lockhart v. 
Farrell, 31. Utah. 155, 86, P 1077 [rev 


540, 133 


SCt 681, 52 L. ed. 994]; Paragon Min., 
Octave Oil Co.,|etc., Co. v. Stevens County Explora- 
45 Wash. 59, 87 P 1068. 
And see cases infra note 54. 

54. U. S.—Farrell v. Lockhart, 210 
U. S. 142, 28 SCt 681, 52 L. ed. 994, 
16 LRANS 162; Lockhart v. Johnson, 
Ltr U. S.nbl6e20 SCt, 665, 454 is ced: 


L79* Cal. 


Ney, 215; Mallett v. Uncle Sam Gold, Location of mill site generally see| 979 [mod 9 N. M. 344, 54 P 336]; 
etc., Min. Co., 1 Nev. 188, 90 AmD] supra §8 172, 189, 215. - Belk v. Meagher, 104 U> S. 279, 26 
484. 7 ¢ 43. See Ont. Min. Act (1914) c 32] L. ed. 735; U. S. v. California Midway 

N. M.—Upton v. Santa Rita Min./§ 85; and other statutory pro-}| Oil Co., 259 Fed. 343 [aff 279 Fed. 


Co., 14. N. M. 96, 89 P 275. visions. 
* Or.—Richen v. Davis, 76 Or. 311, 44. 
Dae ELAS PPT 130- [cit. Cyc] s 


Point Min. Co. v. Crismon, 39 Or. 364, 


Re Watson, 39 Ont. L. 358, 37 
Crown | DomLR 333; Re Drummond, 
Min. Comrs. Cas. 


516]; Zerres v. Vanina, 134 Fed. 610 
[af— 150 Fed. 564, 80 CCA 366]; 


[1908] Neilson v. Champaigne Min., etc., Co., 


282. 111 Fed. 655 [aff 119 Fed. 123, 55 CCA 


651P 87. ; Excuse for nonperformance of as-| 576]; Justice Min. Co. v. Barclay, 82 
_Tex.—Copper State Min. Co. v. Kel-]| sessment work see supra § 278. Fed. 554; Harkrader v. Carroll, 76 

vin. Lumber, etc., Co., (Commn. A.) 45. Re Kollmorgen, [1909] Min.] Fed. 474; "Book v. Justice Min. Co., 58 

227 SW 9388 [rev (Civ. A.) 203 SW]|Comrs. Cas. 397; Re  Kollmorgen,| Fed. 106; Aurora Hill Cons, Min. Co. 

68]. : [1909] Min. .Comrs. Cas. 334; Re]v. Highty-Five Min. Co., 34 Fed. 515, 
Wash.—F lorence-Rae Copper Co. v.| Spry, [1908] Min. Comrs. Cas. 259. 12 Sawy. 355; Slavonian Min. Go. v. 

Kimbel, 85 Wash. 162, 147 P 881. 46. Cross references: Perasich,; wiiiEed. vest.) eausSawive 
Wyo.—Sherlock v. Leighton, 9 Wyo.| Attempted relocation by original lo-| 217. 

297, 68 P 580, 934. cator as not abandonment see Alaska.—Thompson y. Burke, 2 


[a] Degree of proof.—The law re- supra § 293. 


quires clear and convincing evidence] Relocation as necessary to effectuate 
F forfeiture see supra §§ 301, 304, 

in good] Relocation of excessive area of claim 389; Shattuck v. Costello, 8 Ariz. 22, 
see supra § 191. 

Belk v. Meee 104 U. S. 279, 


to effect the forfeiture of a claim 
duly located and worked 
faith, and if the evidence does not 
satisfy the jury by a clear prepon- 47. 


derance thereof that claimant failed! 26 L:; ed. 735 [aff 3 


Alaska 249. 
Ariz.—Copper Queen “Cons. Min. 
Co. v. Stratton, 17 Ariz, 127, 149 P 


68 P 529; Providence Gold Min. Co. 
v. Burke, 6 Ariz. 323; 5%) P\641-yjor 


Mont. 65]; Wills! dan v. Duke, 6 Ariz. 55, 53 P 197. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


i 


on 


§§ 


to relocation has the burden of proving it.°5 If 
such conditions exist the claim may be relocated, 
even though the boundaries are still marked.°6 A 
claim is subject to relocation where the locator fails 
to perform the annual assessment work,'7 unless he 
resumes work before a relocation is made;°% or 
where a receiver’s receipt entitling the entryman to 
a patent is annulled for fraud and he fails to do 
his representation work.*® But the mere cancella- 
tion of the entry or patent does not render the 
ground subject to relocation, since applicant can 
hold the claim against relocation so long as he is 
not in default in failing to perform the annual as- 
sessment work.®! 

On existing claim. A mining claim in the adverse 
possession of another is not subject to relocation,®? 
and a relocation on ground covered at the time by 
another valid and subsisting location is void, not 
only against the prior locator, but as against all 
the world;®* and if others’ rights have intervened, 
such a relocation cannot be cured by an amended 
relocation, made after the land has reverted to the. 
public domain.** 
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On invalid claim. The mere fact that a location 
is invalid does not subject it to relocation.®® But 
another may peaceably enter and make a location 
on a claim which is in the mere possession of a 
locator who does not protect his rights by making 
a valid location,®® as where he fails diligently to 
prosecute the work of discovery and development.®? 
If the subsequent locator fails to prosecute his work 
of discovery, the prior locator may reénter and re- 
new his discovery work under his original location.% 

[§ 307] (2) Conflicting Locations.°® It has been 
held that, where there is a conflict of boundaries 
between a senior and junior location, upon a for- 
feiture of the senior location the disputed area 
does not become a part of the public domain so 
as to enable a relocator of the forfeited location to 
adverse an application for a patent in behalf of the 
junior overlapping claim.7° But on the other hand 
it has been held that this doctrine applies only 
in adverse proceedings when a patent to mining 
property has been applied for,’! and that by the 
weight of authority, inasmuch as the junior loca- 
tion so far, at least, as it conflicted with the senior 


Cal.—Watterson v. Cruse, 179 Cal. 
379, 176 P 870; Harris v. Kellogg, 117 
Cal. 484, 49 P 708; Quigley v. Gillett, 
1v1 Cal. 462, 35 P 1040; Garthe v. 
Hart%3-Caleo4iel5 © 933) Pu- Prat 
v. James, 65 Cal. 555, 4 P 562. 

Colo.—Conn v. Oberto, 32 Colo. 313, 
76 P 369; Niles v. Kennan, 27 Colo. 
502, 62 P 360; Johnson v. Young, 18 
Colo. 625, 34 P 173; Omar v. Soper, 11 
Colo. 380, 18 P 448, 7 AmSR 246. 

Ida.—Swanson v. Kettler, 17 Ida. 
321, 105 P 1059 [aff 224 U. S. 180, 32 
SCt 455, 56 L. ed. 721]; Lockhart v. 
rete 2 wdar(Hasb:) 540, 721 P 


Mont.—Street v. Delta Min. Co., 42 
Mont. 371, 112 P 701; Tiggeman v. 
Mrzlak, 40 Mont. 19, 105 P 77; Ren- 
Shaw v. Switzer, 6 Mont. 464, 13 P 


127. 

Nev.—Sisson v. Sommers, 24 Nev. 
319, 55:-P~829.77 AmSR 815; South 
End Min. Co. v. Tinney, 22 Nev. 19, 
35. P89. 

N. M.—Wills v. Blain, 4 N. M. 378, 
20 P 798, 

Or.—Strickland v. Commercial Min. 
Co., 55 Or. 48, 104 P 965. 

Utah.—Lockhart v. Farrell, 31 Utah 
155, 86 P 1077 [rev on other grounds 
An ape S. 142, 28 SCt 681, 52 L. ed. 


Wyo.—Slowther v. Hunter, 15 
Wyo. 189, 88 P 36. 
B. C.—Windsor v. Copp, 12 B. C. 


213. 

See also supra § 299. 

{a] Reasons for rnle.—‘‘A_ relo- 
cator seeks to avail himself of min- 
eral in the public lands which an- 
other has discovered. This he can- 
not do until the discoverer has in law 
abandoned his claim, and left the 
property open for another to take 


up.” Belk v. Meagher, 104 U. S. 279, 
284. 26 L. ed. 735. 
[b] Premature relocation. — The 


filing of notice reciting that the loca- 
tion was made in 1895 and that the 
relocation was made in 1895 or 1896 
is an admission that the relocation 
was premature. Shattuck v. Cos- 
tello, 8 Ariz. 22, 68 P 529. 

{[c] Abandonment not necessary.— 
Where a claim is erroneously located 
pursuant to an obsolete statute, it 
may be relocated in accordance with 
an existing statute, and no formal 
abandonment is necessary. Wheelden 
v. Cranston, 12 B. C. 489. 

Abandonment generally see supra 
§§ 291-300. 

Forfeiture generally see supra §§ 
301-304. 

55. Ariz.— Cunningham v. Pirrung, 
9 Ariz. 288, 80 P 329. 

Colo.—Moffat v. Blue River Gold 
Excavating Co., 33 Colo. 142, 80 P 
139; Lancaster v. Coale, 27 Colo. A. 
495, 150 P 821. i a 


Ida.—Swanson v. Kettler, 17 Ida. 
321, 105 P1059 [aff 224 U: S. 180, 32 
SCt 455, 56 L. ed. 721]. 

Mont.—Tiggeman yv. Mrzlak, 40 
Mont. 19, 105 P 77. 

Or.—Richen v. Davis, 76 Or. 3811, 
316, 148 P 1130 [cit Cyc]. 

Wash.—Gold Creek Antimony 


Mines, etc., Co. v. Perry, 94 Wash. 
624, 162 P 996. 

[a] Degree of proof.—A locator 
of a mining claim familiar with the 
ground and who assisted in the doing 
of assessment work for a prior lo- 
cator must make out a strong case 
of the prior locator’s failure to com- 
ply with the statutory requirements 
before he can be heard to say that 
the ground was vacant and unoccu- 
pied, and subject to location. Gold 
Creek Antimony Mines, etc., Co. v. 
Perry, 94 Wash. 624, 162 P 996. 

{b] Sufficiency of proof. — The 
mere fact that a mining claim has 
been located on ground as abandoned 
does not tend to prove that it was 
open to entry. Tripp v. Silver Dyke 


nee €Co., “0 Mont. 120, 224 P 
56. Golden Fleece Gold, ete., Min. 
Co. v. Cable Cons. Gold, etc., Min. 


Co., 12 Nev. 312; In re McNeil, 
Ont. L. 621, 13 OntWR 6. 

57. See supra § 266. 

58. See supra § 289. 

59. Murray v. Polglase, 23 Mont. 
401759. -P. 439° 

60. Rebecca Gold Min. Co. v. Bry- 
ant, 31 Colo. 119, 71 P 1110, 102 Am 
SR 17; McKnight v. El Paso Brick 
Co., 16 N. M. 721, 120 P 694, AnnCas 
1912D 1309 [rev on other grounds 233 
U. S. 250, 34 SCt 498, 58 L. ed. 943, 
LRA1915A 1113]. 

61. McKnight v. El Paso Brick 
Co., supra. : 

62. Ware v. White, 81 Ark. 220, 
108 SW 831; Anderson v. Robinson, 
63 Or. 228, 126 P 988, 127 P 546. 

Right to possession to explore or 
complete location see supra § 164. 

63. U. S.—Gwillim v. Donnellan, 
PTH. S345, 5 SCt 1100.29 TE ed..3 485 
Belk v. Meagher, 104 U. S. 279, 26 L. 
Ree. 735; Willitt v. Baker, 133 Fed. 

Cal.— Big Three Min., etc., Co. v. 
Hamilton, 157 Cal. 130, 107 P 301, 137 
AmSR 118; Thornton v. Phelan, 65 
Cal. A. 480, 224 P 259. 

Colo.—Calhoun Gold Min. Co. v. 
Ajax Gold Min. Co., 27 Colo. 1, 59 P 
607, 88 AmSR 17, 50 LRA 209 [aff 
182 U. S. 499, 21 SCt 885, 45 L. ed. 
1200]. 

Ida.—Swanson v. Kettler, 17 Ida. 
$21, 105 P 1059 [aff 224 U. 8S. 180, 32 
Sct 455, 56 L. ed. 721]. 

Mont.—Street v. Delta Min. Co., 42 
Mont. 371, 112 P 701. 

Ney.—Nesbitt v. Delamar’s Nevada 


17 


Gold Min. Co., 24 Nev. 273, 52 P 609, 
53 P 178, 77 AmSR 807. 

Tex.—Kelvin Lumber, 
Copper State Min. Co., (Civ. A. 
SW 68 


{a] Provisional locaticn.—An en- 
try upon a claim before a prior 1lo- 
cator is in default cannot be made 
for the purpose of making a provi- 
sional location, to be valid in case ' 
the prior locator fails to do the an- 
nual work. Rooney v. Barnette, 200 
Fed. 700, 119 CCA 116. 

64. Brown v. Gurney, 201 U. S&S. 
184, 26 SCt.509, 50 L. ‘ed. 717 Laff 32 
Colo. 472, 77 P 357]. 

65. Zerres v. Vanina, 150 Fed. 564, 
80 CCA 366; Cunningham vy. Pirrung, 
9 Ariz, 288, 80 P 329; Ware v. White, 
81 Ark. 220, 108 SW 831. 

66. See supra § 163. 

67. Hanson v. Craig, 161 Fed. 861, 
89 CCA 55, 170 Fed. 62, 95 CCA 338; 
Borgwardat v. McKittrick Oil Co., 164 
Cal. 650, 130 P 417; New England, 
etc., Oil Co. v. Congdon, 152 Cal. 211, 
92 P 180; Walsh v. Henry, 388 Colo. 
393, 88 P 449. See generally. supra 


§ 164. 

{a] MTDllustration—Where defend- 
ant’s mining location is invalid for 
the absencé of a discovery cut at the 
time plaintiff makes peaceable entry, 
the territory is open to location by 
plaintiff, irrespective of his belief as. 
to the territory being unoccupied and 
unappropriated, it being immaterial 
to the validity of plaintiff's location 
that he knows the situs of defend- 
ant’s claim, that it has been surveyed 
for patent, that the boundaries have 
been marked on the ground, and that 
defendant has, posted his patent plats 
and notices, and therefore plaintuf is 
not a trespasser. Walsh v, Henry, 
38 Colo. 393, 88 P 449. 

{b] A temporary suspension of 
the work for a few days for the pur- 
pose of procuring tools and necessary 
Supplies for the prosecution of the 
work in good faith does not consti- 
tute a break in actual possession 
which will entitle another to enter 
upon and relocate any portion of the 
claim, even though at the time of 
such entry and ouster the locators 
had not actually made a discovery of 
mineral. Hanson v. Craig, 161 Fed. 
aoe 89 CCA 55, 170 Fed. 62, 95 CCA 

68. Borgwardt v. McKittrick Oil 
Co., 164 Cal. 650, 130 P 417. 

69. Conflicting locations generally 
see supra §§ 233, 234. 

7O. Lavagnino v. Uhlig, 198 U. S. 
443,25 SCt 716, 49 L. ed. 1119 [aff 
ogee 1, 71 P 1046, 99 AmSR 


71. Anderson v. Anvil Hydraulic 
Co., 3 Alaska 496; Montagne v. Labay, 
2 Alaska 575. 


etc., Co. v. 
203 
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location, was void,’? upon the abandonment or for- 
feiture of the senior location, the disputed area does 
not inure to, or become a part of, the ; 
tion, but the whole of the senior location, including 
the disputed area, is open to relocation by a third 
person,’* or by the junior locator if he acts promptly 
before another acquires rights therein;’* and such 
relocation may be made by a third person, although 
the senior location was not a valid and subsisting 
loeation, unless the junior locator acts promptly to 


protect his rights.7° 


[§ 308] c. Who May Relocate™*—(1) In General. 
A valid relocation of a mining claim may be made 
by any person who is qualified to locate mineral 
lands." If properly qualified, the relocation may be 
made by a relative of the original locator,’* or by 


72. See supra § 233. 
73. U. S.—Belk v. Meagher, 104 
U. Si 279, 26 L. ed. 735. 
Alaska.—Montagne  v. 
Alaska 575. ; ? 
Colo.—Moorhead v. Erie Min., etc., 
Co., 43 Colo. 408, 96 P 253. 
Ida.—Swanson v. Kettler, 17 Ida. 
321, 105 P 1059 [aff 224 U. S. 180, 32 
SCt 455, 56 L. ed_ 721]. : 
Mont.—Street v. Delta Min. Co., 42 
Mont. 371, 112 P 701 [overr in effect 
Helena Gold, ete, Co. v. Baggaley, 
34 Mont. 464, 87 P 455 (which recog- 
nized the doctrine announced in 
Lavagnino v. Uhlig, 198 U. S. 448, 25 
SOp 76. 49 b. ed-1119) faft 26) Utah 
1, 71 P 1046, 99 AmSR 808])]. 
Nev.—Nash v. McNamara, 30 Nev. 


Labay, 2 


114, 93 P 405, 133 AmSR 694, 16 
LRANS 168. : 

B. C.—Rammelmeyer v. Curtis, 8 
B.C. 383. 


[a] Rule applied.— Under Nev. 
Comp. L. § 208, and § 209 as amended 
by St. (1901) p 97 c 93 § 2, author- 
izing a discoverer to locate a mining 
claim and requiring the sinking of a 
discovery shaft on a claim before 
the expiration of ninety days from 
the posting of notice of location, and 
WU. S. Rev. St. §§ 2319, 2322, 2324, 
providing that locators of mining 
claims complying with the laws shall 
have the exclusive right of posses- 
sion and enjoyment of all the surface 
included within their lines of loca- 
tion, and of all veins, etc., and that 
the location must be _ distinctly 
marked on the ground, so that its 


boundaries can be readily traced, 
and that until a patent has been 
issued not less than a_ specified 


amount of work shall be performed 
during each year, or the claim shall 
be open to relocation, ete., a junior 
location made on ground covered by 
a valid existing senior location will 
not prevail over a relocation on the 
same ground, made after a failure to 
do the work on the senior location, 
notwithstanding U. S. Rev. St. § 2826, 
under which a claimant, by failure 
to assert his rights acquired, may 
lose them. Nash v. McNamara, 30 
Nev. 114, 93 P 405, 133 AmSR 694, 16 
LRANS 168. 

74 Moorhead v. Erie Min., etc., 
CogVA3 Colo. 408,. 96. P 253; Johnson 
v. Young, 18 Colo. 625, 34 P 173. 

fa] Rule applied.mWhere defend- 
ant located the L mining claim, and 
subsequently, on the same day, lo- 
cated the G claim, overlapping the 
L claim, and the various acts requi- 
site to a valid location were first 
performed upon the L claim, after- 
ward upon the G claim, the L claim 
was the senior location and the con- 
flict territory belonged to it, and was 
segregated from the public domain, 
so that, upon abandonment of the L 
claim by failure to perform the an- 
nual assessment work, it did not be- 
come a part of the G claim, but re- 
- verted to the public domain, and was 
subject to relocation, and, while de- 
fendant could make the conflict ter- 
ritory a part of the G claim by filing 
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the junior loca- 


[§§ 307-309 


the latter’s grantee."® ; 

[§ 309] (2) Original Locator. A valid relocation 
may be made by the original or prior locator,*° for 
any purpose except to avoid the doing of the annual 
assessment work thereon;*! and where the rights of 
third persons intervene, he cannot by relocation ex- 
tend the time within which the necessary steps 
must be taken to complete the location.*? 
some statutes,** in order that a locator may relocate 
his own claim, he must obtain written permission 


Under 


therefor from a designated official;8* but this re- 


an additional or amended location 
certificate as provided by statute, or 
by making a new location before 
rights therein were acquired by an- 
other, where no such steps were 
taken and another located a claim 
including the conflict territory and 
took the proper steps, he acquired a 
valid claim. notwithstanding the 
previous location of the G claim. 
Moorhead v. Erie Min., etc., Co., 43 
Colo. 408, 96 P 253. 

[b] Im Canada, where in 1889 M 
staked and received a grant for a 
placer claim, which included part of 
an existing creek claim, staked pre- 
viously by W; and in 1900 M applied 
for and obtained a renewal of his 
license, embracing the identical 
ground staked by him in the previ- 
ous year, and, at the time such re- 
newal was applied for, W’s creek 
claim had lapsed; and in March, 1901 
S staked a bench claim, embracing 
the lands in W’s expired location, 
which had been overlapped by M’s 
claim, as being unoccupied crown 
land, although M’s original staking 
of the ground in dispute was invalid, 
yet, as W’s claim had lapsed at the 
time of the application for a renewal 
grant in 1900, M having been con- 
tinuously in possession of the whole 
location as staked by him, his stakes 
still standing and the limit of his 
area well known, his application for 
the renewal gave him a valid entry 
without the formalities of restaking 
and applying anew for the original 
area located by him, and S could not 
interfere with M’s possession. St. 
Laurent v. Mercier, 33 Can. S. C. 314, 
23 CanLTOccNotes 211. 

75. Nash v. McNamara, 30 Nev. 
114,93 0P. 405,133 AmSR 169452516 
LRANS 168. 

{a] Thus, where in case a senior 
location of mining claims was not a 
valid and existing location at the 
time of a junior location, the junior 
locator was entitled to hold the 
claims for ninety days, and by insti- 
tuting his suit to recover the claims 
before the expiration of the ninety 
days he could recover judgment for 
possession and damages to the end 
of that period, and if he should fail 
to do the required work within ninety 
days the claims would become sub- 
ject to relocation by others. Nash v. 
McNamara, 30 Nev. 114, 93 P 405, 
133 AmSR 694, 16 LRANS 168. 

76. Relocation by junior locator 
see supra § 307. 

77. U. S.—U.S. v. California Mid- 
way Oil Co., 259 Fed. 343 [aff 279 
Fed. 516]. \ 

Ariz.—Shattuck v. Costello, 8 Ariz. 
22, 68 P 529. 

Colo.—Moorhead v. Erie Min., etc., 
Co., 43 Colo. 408, 96 P 253; Armstrong 
v. Lower, 6 Colo. 393; Carlin v. Free- 
man; 19) Colo. -A.*33475. P3526. 

Mont.—Tripp v. Silver Dyke Min. 
Co., 70 Mont. 120, 224 P 272; Wilson 
v. Freeman, 29 Mont. 470, 75 P 84, 
68 LRA 833. 

Nev.—Sisson v. Sommers, 24 Ney. 
379, 55 P 829, 77 AmSR 815. 


quirement does not apply where the relocation is 
made by a third person in his own name, from 
whom the original locator without any prior agree- 
ment purchases it for a consideration.®® 

Codwner. Where a mining claim, held by several 


Persens entitled to locate mineral 
lands generally see supra §§ 144-156. 


78. Perley v. Goar, 22 Ariz. 146, 
195 P 532. 
79. Miller v. Chrisman, 140 Cal. 


440, 73 P 1083, 74 P 444, 98 AmSR 63 
[aff 197 U. S. 3138, 25 SCt 468, 49 L. 


ed. WTO: 
Patchin, 35 


80. U. S.—Hunt v. 
Fed. 816, 13 Sawy. 304. 

Cal.—Rohn vy. Iron Chief Min. Co., 
186 Cal. 703, 200 P 644; Richards y. 
Wolfling, 98 Cal. 195, 32-P 971; Car- 
terav. —Bacigalupi,, 83 Calky137, 235 P 
361; Thompson v. Spray, 72 Cal. 528, 
14 Po k82i5, Strancie vVebe Ryan eae 
Gal. 33. 

Colo.—Eureka Exploration Co. v. 
Tom Moore Min., etc., Co., 52 Colo. 


623, 123 P 655; Moorhead vy. Erie 
Min., <ete., Co., 438 Colo. 408, 96 P 
253; Emerson vy. Akin, 26 Colo. A. 


40, 140 P 481. 

Mont,—Lehman v. Sutter, 60 Mont. 
97, 198 P 1100; Meyendorf v. Frohner, 
3 Mont. 282. 

Nev.—Phillpotts v. Blasdel, 8 Nev. 
61. 

Utah.—Warnock v. 


De Witt, 11 
Utah 324, 40 P 205. 


Wyo.—Bergquist v. West Virginia- 
Wyoming Copper Co., 18 Wyo. 234, 
L106. 2 673. 


[a] A locator who has not done 
any of the development work re- 
quired by the statute during the 
calendar year following the date of 
his location immediately at the be- 
ginning of the next year may relo- 
cate the same claim, and claim title 
thereto under such location. Rohn 
v. Iron Chief Min. Co., 186 Cal. 703, 
200 P 644. 

[b] Person in invalid possession. 
—A person in possession of mining 
ground under a title subsequently 
determined in court as invalid may, 
without fraud, relocate such ground 
and thereafter perfect his title. 
Meyendorf v. Frohner, 3 Mont. 282. 

81. .Perley v. Goar, 22 Ariz. 1:46, 
195 P 532; Lehman v. Sutter, 60 Mont. 
97, 198 P 1100. 

[a] Rule not applicable.—A relo- 
cation of a mining claim by a step- 
son of the original locator who has 
failed to do annual assessment work 
is valid and it cannot be assumed, 
from the mere fact that the stepson 
subsequently, and after he had per- 
fected the location, transferred the 
title to the original locator for a 
nominal consideration, that the origi- 
nal locator procured the relocation 
to avoid doing the annual assessment 


work. Perley v. Goar, 22 Ariz. 146, 
195 P 532. 

82. Eureka Exploration Co. v. 
Tom Moore Min., ete., Co., 52 Colo. 


623, 123 4P 655. 
83. See B. C. Min. Act (1891) ¢ 25 
§ 29; and other statutory provisions. 
84. Aedes v. Fotheringham, 3 
85. Granger v. Fotheringham, su- 


{a] Thus, where the holder of a 
mineral claim which is the subject of 
an adverse action causes the ground 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


pene 


§§ 309-311] 


as coOwners, is terminated by abandonment or for- 
feiture, it may be relocated by one of the original 
cotenants, 86 although the abandonment or forfeiture 
resulted from his failure to earry out an agreement 
made between him and his cotenant;*? or it may be 
relocated by part of the original locators along with 
others who were strangers to the first location,§* 
so that the eotenants whose names are left out of 
the notice of relocation will cease to have any inter- 
Where, however, a relocation 
by one codwner in his own name is in breach of 
the trust relation existing between him: and his co- 
owners, the relocation will inure to the benefit of all 
the coowners, and he will hold it as trustee for 


est in the claim.®? 


their benefit;9° but the latter may 
by laches in asserting them.%! 


to be relocated by some one else from 
whom he purchases it for a small 
consideration, the provisions of the 
statute requiring permission to relo- 
cate do not apply. Snyder v. Ran- 
som, 10 B. C. 182. 

sé. Saunders v. Mackey, 5 Mont. 
5238, 6 P 361. 

87. Saunders v. Mackey, supra. 
Strang v. Ryan, 46 Cal. 33. 
Strang v. Ryan, supra. 
$0. U. S.—Speed v. McCarthy, 181 


es: 269, 21) \SCt 6113, 45° Ll. ed. 855; 
Hunt Patchin, 35 Fed. 816, 13 
Sawy. 304. 


Colo.—Van Wagenen v. Carpenter, 
27 Colo. 444, 61 P 698. 

Dak.—Suessenbach v. Deadwood 
First Nat. Bank, 5 Dak. 477, 41 NW 
662 [app dism 149 U. S. 787, 13 SCt 
1052, 37-L. ed. 958]. 

Név.—Clark v. Mitchell, 35 Nev. 
464, 130°P 764,134 P 449; Clark v. 
Mitchell, 35 Nev. 447, 130 Pp 760, 134 
P 448. 

SS. D.—McCarthy v. Speed, 11 S. D. 
362, 77 NW 590. 

Wash.—Yarwood v. Johnson, 29 
Wash. 643, 70 P 123. 

91. Jones Min. Co. v. Cardiff Min., 
etc Com 569 Utah 429 eet9t PB 426: 
Teeter v. Brown, 130 Wash. 506, 228 
1g) PAGES 

[a] Illustrations. — (1) Where 
plaintiff held an interest in a mining 
claim with defendant, who upon relo- 
eation fraudulently procured the 
claim to be placed in his name and 
for fifteen years concealed the facts 
from plaintiff, who sat idly by when 
ordinary diligence would have dis- 
covered the facts, he was barred by 
laches from enforcing the _ claim. 
Teeter v. Brown, 130 Wash. 506, 228 
P.291. (2) Where the owner of a 
quarter interest in mining claims 
stood by for more than ten years and 
permitted a relocator after failure to 
do assessment work, and the corpora- 
tion formed by him, to do annual as- 
sessment work and develop the prop- 
erty without objection or offer to 
pay any part of expenses, he is 
barred by laches from obtaining his 
quarter interest from the company 
and the relocator. Harvey v. Lau- 
rier Min. Co., 106 Wash. 192, 179 P 
864. (3) A corporation’s action to 
declare a trust based on the reloca- 
tion of a mining claim on which 
plaintiff corporation had made origi- 
nal location, pursuant to collusive 
agreement between defendants and 
the director of plaintiff corporation, 
brought fifteen years after the fraud 
complained of, was barred by laches, 
the corporation and stockholders be- 
[40 C. J.—#4] 


It has also been 
held, under a law which requires a renewal of the 
notice of location at stated periods, that, where a 
claim is lost by a failure to make such renewals, 
and one of the joint locators afterward renews the 
location, not a new location, such renewal inures 
to the benefit of all the locators.°? 

[§ 310] (8) Agent or Other Fiduciary. 
agent, trustee, or other person who sustains a fidu- 
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eral. 


tion thereof.97 


lose their rights 


location.® 
An 
tion,° 


ing charged with notice of the relo- 


cation. Jones Min. Co. v. Cardiff 
ny eter Cor mob) Wtahig449°) A191 ye P 
4 
92. Strang v. Ryan, 46 Cal. 33. 
93. Location by agente in general 


see supra §§ 152-154 

94. U. S.—Haws v. Victoria Cop- 
pereMins Co; V16040. 'S:73038;5 16 SCt 
282, 40 L. ed. 436. 

Alaska.—Thompson y. Burk, 2 
Alaska 249. 

Cal.—Morton vy. 
Min, Co., 26 Cal. 527. 

Ida.—Soule v. Johnson, 34 Ida. 439, 
201. P 884; Lockhart v. Rollins, 2 
Ida. (Hasb.) 540, 21 P 413. 

Mont.—Largey v. Bartlett, 18 Mont. 
265, ea P 962. 

N. M.—Golden Giant Min. Co. v. 
an 27 N. M. 124, 198 P 276, 14 ALR 

Or.—Co-Operative Copper Co. v. 
Law, 65 Or. 250, 132 P 521. 

Utah.—Argentine Min. Co. v. Bene- 
dict, -13-7U tah 183,55) By obosUitan 
Min., etc., Co. v. Dickert, etc., Sulphur 
Co., erga L835) ol ek L002 ab 

[a] Rule applied.—One under con- 
tract with an owner to perform the 
required annual labor on mining 
claims cannot acquire an interest 
therein by an agreement with a third 
party, by which he fails to perform 
the annual labor and the third party 
relocates such claims and deeds him 
an interest therein. Soule y. John- 
son, 34 Ida. 439, 201 P 834. 

{[b] A lessee of a mining claim, 
who has contracted to do an amount 
of work thereon which would be a 
sufficient compliance with the legal 
requirements in respect of develop- 
ment, and also to notify the lessor 
of any intention to surrender or 
abandon the lease, cannot, upon fail- 
ing to perform his obligations, se- 
cretly relocate the claim and so se- 
cure and hold for himself the title, 
and a patent obtained under such 
circumstances will be decreed to be 
held in trust for the lessor. Stewart 
v. Westlake, 148 Fed. 349, 78 CCA 


Solambo Copper 


341. 
95. Thompson v. Burk, 2 Alaska 
249; Clark v. Mitchell, 35 Nev. 464, 


130 P 764, 134 P 449; Co-Operative 
Copper Co. v. Law, 65 Or: 250, 132 P 


Oils And see cases supra _ note 
94. 

96. Page v. Summers, 70 Cal. 121, 
12 P 120. 

97. Armstrong v. Lower, 6 Colo. 
393 


Requisites and validity of location 
see supra § 159 et seq. 
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ciary relation to the original locator or owner of 
a mining claim, cannot, in breach of such relation, 
relocate the claim for himself; ;°* if he does so the 
relocation will inure to the benefit of the original 
locator or owner. 
to a relocation made in good faith after the termi- 
nation of the fiduciary relation.% 

[§ 311] d. Requisites and Validity—(1) In Gen- 
The relocation of a mining claim is generally 
made under the same rules and principles and in 
substantially the same manner as the original loca- 
The ground must be unappropriated 
public domain open to location,®® the rights of prior 
locators must have expired,®? and, 
extent that the statutes provide otherwise,! the re- 
locator must perform all the acts required in making 
a valid original location, in the same manner and 
within the same time as though the premises had 
always remained a part of the unappropriated public 
domain,” except that he may adopt a part or all 
of the boundary stakes or monuments of the prior 
Under some statutes* the relocator can- 
not adopt the discovery working of the prior loca- 
but must either sink a new discovery shaft, 


But this rule does not apply 


except to the 


98. See supra § 306. 

99. See supra § 306. 

1. See statutory provisions. 

2. Little Gunnell Co. v. Kimber, 15 
F. Cas. No. 8,402, 1 MorrMinR 536; 
Mutechmor v. McCarty, 149 Cal. 603, 
87 Pesos Pelican, = ete: lin. Conn we 
Snodgrass, 9 Colo. 339, -12 P 206; 
Armstrong v. Lower, 6 Colo. 393; 
Murley v. Ennis, 2 Colo. 300; Lock- 
hart v. Rollins, 2 Ida. (Hasb.) 540, 21 
P 413. 

3. Ariz.i—Hagan  v. 20 
Ariz. 476,.1841. P 578. 

Colo.—Armstrong v. 
rege 393; Miller v. 
1 


Dutton, 


Lower, 6 
Taylor, 6 Colo. 


N. M.—Riverside Sand, ete., Mfg. 
Co. v. Hardwick, 16 N. M. 479, 120 P 

Utah.—Brockbank v. Albion Min. 
Co., 29 Utah 367, 81 P 8638. 

Wyo.—Bergquist v. West Virginia- 
Wyoming Copper Co., 18 Wyo. 234, 
106 P 678. 

[a] Monuments placed upon the 
land by the relocator, the day before 
the claim became open to location, 
where no objection thereto was made 
by the locator then upon the land, 
may be legally adopted by the relo- 
eator upon relocating upon the land 
the following day when it became 
open to location. Hagan v. Dutton, 
20 Ariz. 476, 181 P 578. 

[b] Where a mining claim is re- 
located by the original locators, the 
boundaries of the new location need 
not be marked where the boundaries 
of the original location are marked 
and identified, as the locator may 
adopt the original markings and 
boundaries where the exact ground 
is embraced in both locations and the 
boundary posts of the original loca- 
tion had not been destroyed or re- 
moved, although Rev. St. (1899) 
§ 2552 contains an express permis- 
sion to adopt old boundaries only in 
case of an abandoned claim, a provi- 
sion which is not found in the sec- 
tion directing that the boundaries 
be marked in a particular manner, 
but in a Separate section, permitting 
and providing for the relocation of 
abandoned claims. Bergquist v. West 
Virginia-Wyoming Copper Co., 18 
Wyo. 234, 106 P 673. 

{[c] In Washington under Tis 
(1899) e@ 45 § 8 new markings of 
boundaries are required. National 
Milling, etce., Co. v. Piccolo, 57 -Wash. 
es 107 P 3538, 54 Wash. 617, 104 P 

4 See statutory provisions. 

5. Peachy v. Gaddis, 14 Ariz. 214, 
PAGO BSD aE 
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A relocation, 
8 


or sink the old one ten feet deeper.® 
hke a location,’ cannot be based upon a trespass, 
unless such trespass 1s waived.® 

{§ 312] (2) Relocation Notice or Certificate.’ 
Under the federal statute’! a notice of relocation 
need not state that it is on an abandoned or for- 
feited location.127,_ But under some local statutes,'* 
where a loeation is made in whole or in part upon 
abandoned or forfeited ground, as such, the notice 
or certificate of relocation must state that fact, or 
the relocation will be invalid.'* If the notice is de- 
fective in this respect it may be amended to comply 
with the statute, in the absence of intervening 
rights..° <A declaratory statement must also state 
the fact of the discovery workings being made in 
compliance with the local statute.’® : 

[§ 313] e. Operation and Effect—(1) In General. 
By a valid relocation, the same estate is acquired 
and the same rights are secured as in the case of 
an original location.’7 The relocator is entitled to 
all machinery, buildings, and other improvements, 
which were not removed prior to the relocation. 
But where the relocation is void, the relocator ac- 
quires no title to ore taken from the claim, although 
he is in actual possession.!® 

Relation back. If one abandons his location and 
relocates the ground, such relocation does not relate 
back but takes effect from its date.2° Where, how- 
ever, one locates a claim by his employees under 


6 Peachy v. Gaddis, supra; Inge- 
marson v. Coffey, 41 Colo. 407, 92 P 
908; Armstrong v. Lower, 6 Colo. 


MINES AND 


Creek Antimony Mines, 
Perry, 94 Wash. 624, 162 P 996; Flor- 
ence Rae Copper Co. v. Kimbel, 85 


MINERALS [§§ 311-315 
local rules which do not require any record, and 
subsequently relocates it so as to comply with the 
acts of congress, his rights date back to the first 
location.?+ 

Agreement to protect former interest; contribu- 
tion. Where the relocator agrees at the time of 
relocation to protect a former owner’s interest on 
his payment of expenses, it is the duty of the former 
owner at least to offer to pay within a reasonable 
time his share of the expenses, and thus show that 
he has not abandoned his interest.?? ) 

[§ 314] (2) Estoppel to Deny Validity of Prior 
Location.2* For the reason that there can be no 
relocation unless there has been a prior valid loca- 
tion or something equivalent thereto,”* a relocation 
of a mining claim admits the existence of a valid 
prior location,?® and the relocator is therefore es- 
topped from attacking the validity of the original 
location except on the ground of abandonment or 
forfeiture.2* But where one attempts a relocation 
and then expressly renounces any claim under it, 
but claims an interest on some other right which 
would entitle him to be heard had he never at- 
tempted such relocation, he is not precluded from 
showing that the original locator never made a loca- 
tion, but is, in fact, perpetrating a fraud upon 
the government.?* 

[§ 315] 11. Particular Rules as to Entry of Coal 
Lands—a. In General. The first act of congress 


etc., Co. v.] 6 Colo. 393; Belk v. Meagher, 3 Mont. 
65 [aff 104 U. S, 279, 26 L. ed. 735]. 
Effect of valid location and rights 


893; Carlin v. Freeman, 19 Colo. A. 
334, 75 P 26; Wilson v. Freeman, 29 
Mont. 470, 75 P 84, 68 LRA 833. 

[a] The relocator may run a tun- 
nel, an adit, a level, a drift, or any 
other kind of opening provided it is 
anew one; but he cannot run a tun- 
nel into the claim sought to be lo- 
cated from an old shaft on an ad- 
joining claim. Little Gunnell Co. v. 
Kimber, 15 FP. Cas. N. 8,402, 1 Morr 
MinnR 536. 

[bo] In Washington (1) under L. 
(1899) c@ 45 § 8, a new discovery 
Shaft or the sinking of the old one 
ten feet deeper is required. National 
Milling, ete., Co. v. Piccolo, 57 Wash. 
572, 107 P 353, 54 Wash. 617, 104 P 
128. (2) But under § 9 of that stat- 
ute, such shaft is not required upon 
relocation of a forfeited or abandoned 
claim west of the summit of the 
Cascade Mountains. National Mill- 
ing, ete., Co. v. Piccolo, supra. 

pigeey ey, shafts generally see su- 

7. See supra § 163. 

& Willitt v. Baker, 133 Fed. 937; 
Weese v. Barker, 7 Colo, 178, 2 P 
919; Lebanon Min. Co. v. Consoli- 
dated Republican Min, Co., 6 Colo. 
871; Sparks v. Mount, 29 Wyo. 1, 207 
P1099. 

9. Moffat v. Blue River Gold Exca- 
vating Coa., 33 Colo. 142, 80 P 139. 

10. Posting notice cf location gen- 
erally see supra §§ 195-203. 

Location certificate or declaratory 
statement gemerally see Supra §§ 216- 
2 


Li, Act May 10, 1872 (147 U.S) 
St. at’ 1; 92 ¢,/152) 5, aS amended 
by Act Jan. 22, 1880 (21 U. S. St. at 
Ee 6% Ve*9)) *§ 2. 

12. Copper Queen Cons. Min. Co. 
v. Stratton, 17 Ariz. 127, 149 P 389. 

13. See statutory provisions. 

14. Clason v. Matko, 223 U. S. 
646, 32 SCt 392, 56 L. ed. 588 [aff 12 
Ariz. 213, 100 P 773]; Copper Queen 
Cons. Min. Co. v. Stratton, 17 Ariz. 
127, 149 P 389 (Civ. Code [1901] par 
3241); Matko v. Daley, 10 Ariz, 175, 
85 P 721; Fisher v. Jackson, 120 
Wash. 107, 206 P 929; Newport Min. 
€o. v. Bead Lake’ Gold-Copper Min. 
Co., 110 Wash. 120, 188 P27; Gold 


Wash. 162, 173, 147 P 881 [cit Cyc]. 

[a] This requirement does not 
conflict with the federal statute (Act 
May 10, 1872 [17 U. S. St. at L. 92 
ec 152] § 5). Clason v. Matko, 223 
U.S. 646, 32 SCt 392, 56 L. ed. 588 [aff 
12 Ariz, 213, 100 P 773]. 

[b] A relecation notice filed on 
the lanai must, under Remington & 
B. Code § 7365, state whether the 
claim is relocated property, and it 
is insufficient to give that informa- 
tion in the certificate filed with the 
county auditor, pursuant to §§ 7358, 
7359. Florence-Rae Copper Co. v. 
Kimbel, 85 Wash. 162, 147 P 881. 

[c] The certificate need not make 
such statement where the first lo- 
cator never proceeded far enough to 
acquire rights sufficient to make the 
claim abandoned property. Paragon 


Min., etc, Co. v. Stevens County 
Exploration Co., 45 Wash. 59, 87 P 
1068. 


Notice on relocation of excess see 
supra § 191. 

15. Kinney v. Lundy, 11 Ariz. 75, 
89 P 496. 

[a] Thus, under Rev. St. (1901) 
par 3241, which prescribes the man- 
ner in which the relocation of a for- 
feited or abandoned lode claim shall 
be made, and declares that the loca- 
tion notice shall state if the whole or 
any part of the new location is lo- 
cated as abandoned property, else it 
shall be “void,” the word “void” 
means voidable, and a location no- 
tice, defective in that it fails to state 
that the claim was located in whole 
or in part as an abandoned claim, 
may be amended to comply with the 
statute, in the absence of intervening 
rights. Kinney vy. Lundy, 11 Ariz. 
75, 89 P 496. 

16. See case infra this note. 

{a] In Montana the declaratory 
statement must show the fact of the 
shaft being sunk ten feet deeper, to- 
gether with the dimensions and loca- 
tions of the shaft on the abandoned 
claim at the date of such location, 
or the relocation is invalid. Wilson 
v. Freeman, 29 Mont. 470, 75 P 84, 68 
LRA 833. 

17. Malone v. Jackson, 137 Fed. 
878, 70 CCA 216; Armstrong v: Lower, 


or title acquired generally see supra 
§§ 235-263. 


18. Watterson v. Cruse, 179 Cal. 
879, 176 P 870. 
19. Kelvin Lumber, etc., Co. v. 


Copper State Min. Co., (Tex. Civ. A.) 
232 SW_ 858. 

20. Waskey v. Hammer, 223 U. S. 
85, 32 SCt 187, 56 L. ed: 359; Chees- 
man v. Shreeve, 40 Fed. 787 [writ of 
error dism 17 SCt 998, 41 L. ed. 1177]; 


bee Valkenburg v. Huff, 1. Nev. 
142. 
21. Fuller v. Harris, 29 Fed. 814, 
22. Harvey v. Laurier Min. Co., 


106 Wash. 192, 179 P 864. 

23. Estoppel generally see Hstop- 
pel 21%CF Fp Leb: 

24. See supra § 306. 

25. U.S.—Betsch v. Umphrey, 252 
Fed. 578, 164 CCA 489; Zerres v. 
Vanina, 134 Fed. 610 [aff 150 Fed. 
564, 80 CCA 366]. 

Ariz.—Zeiger v. Dowdy, 13 Ariz. 
331, 114 P 565; Providence Gold Min. 
Co. v. Burke, 6 Ariz. ‘323; 57 'P 641: 

Mont.—Heilman v. Loughrin, 57 
Mont. 380, 188 P 370, 371 [cit Cyc]. 

Nev.—Golden v. Murphy, 31 Nev. 
895, 103 P 394, 105 P 99. 

N. M.—Blake v. Cavins, 25 N. M. 
574, 185 P 374; Wills v. Blain, 4 N. M. 
378, 20 P 798. 

Hunter, 15 


Wyo.—Slothower v, 
Wyo. 189, 88 P 86. 

[a] Recital in certificate.—A re- 
cital in a certificate of a mining loca- 
tion that it is ‘a relocation of” an 
abandoned location is an admission 
that a former claim had once had le- 
gal existence, and the former claim- 
ant, purehasing the rights of the 
second locator, can claim rights un- 
der his purchase only on the theory 
that the former claim had been 
abarmdoned. Slothower v. Hunter, 15 
Wyo. 189, 88 P 36. 

26, Yosemite Gold Min., etc., Co. 
v, Emerson, 208 U. S. 25, 28 SCt 196, 
52 LL. ed. 374 [aff 149 Cal. 50, 85 
P 122]; Zerres v. Vanina, 150 Fed. 564, 
80 CCA 366 [aff 1384 Fed. 610]; Zeiger 
v. Dowdy, 13 Ariz. 331, 114 P 565; 
Wills v. Blain, 4 N. M. 378, 20 P 798, 
And see cases supra note 25, 

27. Zeiger v. Dowdy, 13 Ariz. 331, 
114 P 565. 
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relative to coal lands was passed July 1, 1864,?8 and 
this was succeeded by the supplementary act of 
March 3, 1865.29 In 1873 congress enacted a law*° 
which substantially reénacted the acts of 1864 and 
1865,*1 and which together with subsequent amenda- 
tory and supplemental acts®? now regulate the right, 
manner, and conditions under which individuals and 
associations may enter and acquire coal lands on the 
public domain.*? These regulations were expressly 
extended to the coal lands of Alaska by the act of 
June 6, 1900, as amended by the act of April 28, 
1904,%5 ‘which made the regulations applicable to un- 
surveyed public lands in that territory.** 

Right to coal. Under such statutes a qualified 
individual or association who enters on the public 
lands in search of coal deposits in an honest effort 
to open them when found, intending to purchase 
the land, is not a trespasser, but is in the exercise 
of a privilege conferred by law, and is entitled to 
such coal as is extracted as an incident to the 
reasonable prosecution of the work.** 

Sale or transfer; patent to purchaser. A person 
who has made an entry on coal land may lawfully 
sell or dispose of it;** and the purchaser is entitled 
to receive the patent on compliance with the statute 
as to notice, proof, and payment,*® the only limita- 
tion on such right being that the vendee must be a 
citizen of the United States or an association of 
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citizens.4° The fact that the patent is issued to 
the entryman after such sale does not render it 
void, and its validity can be questioned only by 
the government. 

[§ 316] b. Coal Lands as Mineral Lands; Subject 
to Entry.*? Known coal lands are mineral lands 
within the meaning of the general laws whieh exempt 
mineral lands from entry ‘thereunder ;42 but to con- 
stitute the exemption contemplated and permit the 
entry and purchase of land as coal land, mere sur- 
face indications of coal are not suffieient ;4 the 
land must contain ascertained coal deposits of such 
an extent and value as to make the land more valu- 
able to be worked as a coal mine than for agricul- 
tural purposes.*® 

Vacancy. In order that land may be entered 
as coal land it must be vacant and not otherwise 
appropriated or reserved;*® and therefore if the 
land is located and oceupied as an oil claim, it 
cannot be entered as coal land,** regardless of 
whether the oil entry is valid or void.** 

Unsurveyed lands. Under the act of 1873 an entry 
ean be made only by legal subdivisions, and there- 
fore does not permit an entry of coal lands which 
have not been surveyed,*® except in Alaska, where 
entries on unsurveyed lands were provided for by 
the act of April 28, 1904.°° 

[§ 317] c. By Whom Entry May Be Made*'—(1) 


23. decay: S. St. at L. 343. 

29. S. St. at L. 529 

30. vere March SLs 3 7 UeeS: 
St. at L. 607 ¢ 279). §§ 1-6. 

SL. _Colorado Coal, etc., Co. v. U. 
She lizer U.S. 1800s c82/58 ISCbt-t31, 3d 
L. ed. 182 (“The force and meaning 
of the original legislation remain 
unchanged. The subsequent provi- 
sions relate to the classification and 
terms and mode of entry and sale of 
the coail liands excluded from pre- 
emption by the laws on the _ sub- 
ject’). 

G2. Act June G6, 1800 (31 U. S. St. 
at L. 658 c 796) extends the act of 
March 3, 1873 to Alaska coal 
lands. 

Act March 3, 1909 (35 U. S. St. at 
L, 844 c 270) provides for the rights 
of entrymen under nonmineral land 
laws of lands subsequently classified 


as coal lands. 

Act June 22, 1910 (36 U. S. St. at 
L. 583 e 318) §§ 1-3 provides for 
homestead or desert land entries upon 
coal lands. 

Act April 23, 1912 (37 U. S. St. at 
L. 96 e 87) provides for agricultural 
entry on coal lands in Alabama. 

Act April SO, 1912 (37 U. S. St. at 
L. 105 c 99) provides for selection 
of coal lands by state. 

[a] Statute not applicable.—-The 
proviso of Act March 38, 1891 (26 St. 
at L. 1098 e 561) § 7, giving the right 
to patent where no contest has been 
filed within two years after final en- 
try of “any tract of land under the 
homestead, tinxber culture, desert 
land, or pre-emption laws,” (see gen- 
erailty Public Lands [32 Cyc 831 et 
seq]) does not include coal land en- 
tries. U. S. v. Yankee Fuel Co., 195 
Fed. 850. 

A See cases passim infra §§ 316— 
323. 

{a] Purpose of legislation.—‘In 
the matter of disposing of the vacant 
coal lands of the United States, the 
government should not be regarded 
as occupying the attitude of a mere 
seller of real estate for its market 
value. It is not to be presumed that 
the small price per acre required 
from those desiring to obtain a title 
to such lands had any influence in 
determining the policy to be adopted 
in opening them to entry. They were 
held in trust for all the people; and 
in making regulations for disposing 
of them, Congress took no thought of 
their pecuniary-value, but, in the dis- 


charge of a high public duty and in 
the interest of the whole country, 
sought to develop the material re- 
sources of the United States by 
opening its vacant coal lands to en- 
try by individuals and by associa- 
tions of persons at prices below 
their actual value.” U.S. v. Trinidad 
Coalisiete,, Coy) £37 UU. Seed aor iat 
SCt. 57, 34 L. ed. 640. 

{[b] Statutes construed together.— 
All the statutes affecting coal land 
entries—Act March 38, 1873 (17 U. S. 
St. at L. 607 ec 279) now Rev. St. 
§§ 2347-2349; Act June 6, 1900 (31 
Wr SiiSt atch. 658 © 796), ‘and Act 
April) 28,51904°°(33 Wi S..'St. at 1. 
625 c 1772)—are in pari materia and 
must be read together, and no part 
of the earlier acts is to be regarded 
as inoperative unless no other con- 
struction of the later legislation is 


reasonable. U. S. v.. Munday, 222 
is S. i715; Ss 2raS Cts 63) eb 6UMLemed 
L429: 


34 31 U.S. St. at L. 658 c 796. 

[a] Case construing this act see 
Us Se v. Munday, "222° U0. (Sh 175,832 
ae 53, 56 L. ed. 149 [rev 186 Fed. 


Asien 33. WU. -SSeSkrat - e525 ic. bii7t2 

s6. U.S. v.. Munday, 222 U.S. 175, 
32 SCt 53, 56 L. ed. 149 [rev 186 
Fed. 375]. 

87. Ghost v. U. S., 168 Fed. 841, 
94 CCA 253. 

3s. U.S. v. Munday, 186 Fed. 375 


[rev on other grounds 222 U. S. 175, 
32 SCt 53, 56 L. ed. 149]; Ireland v. 
Henkle, 179 Fed. 9938; Weikel v. 
Davis, 109 Wash. 9, 186 P 323. 

Property in mining claim generally 
see supra § 236. 

-39. U. S. v. Munday, 186 Fed. 375 
[rev on other grounds 222 U. S. 175, 
32) SCti53, 56; Ls-ed. 149). 

Patents to mining claims generally 
see infra §§ 324-376. 

4c. U.S. v. Munday, 186 Fed. 375 
[rev on other grounds 222 U. S. 175, 
382 SCt 53, 56 L. ed. 149]. 

Who may enter coal lands generally 
see infra §§ 317-319. 

41. Ketchum v. Pleasant Valley 
Coal Co., 257 Fed. 274, 168 CCA 358 
{certiorari den 250 U. S. 668 mem, 
40 SCt 14 mem, 63 L. ed. 1198 mem, 
and app dism 254 U. S. 616, 41 SCt 
147, 65 L. ed. 440]. 

Validity of patents generally see 
infra §§ 364-368. 

42. Coal as a mineral see supra 


§ 12. 

“Mineral land’ defined generally 
see supra § 59. 

48. Colorado Coal, ete., Co. v. U. 
SE l23 Us S230 8 Sct cheat, 31 _L. ed. 
182; Mullan v. ‘We Su SA fa bes 
6 SCt 1041,.30 L. ed, 1 ’ 
Diamond Coal, etc., Co., 191 Fed. 786, 
12 CCA 272 [aff 233 This. 236, 34 Sct 
507, 58 L. ed. 936]. See generally 
supra §§ 140-143. 

44. Colorado Coal, etc., Co. v. U. 
S., 123 U. S: 307, 8 SCt.131, 31 L. ed. 
Tee See generally supra §§ 140- 

45. Colorado Coal, ete., Co. v. U.S., 
supra; Ghost v. U. S., 168 Fed. 841, 
94 CCA 253. 

[a] Actual disclosure of coal upon 
particular lands is not essential to 
give them a present value for coal 
mining. It may be sufficient that the 
adjacent outcrops or disclosures and 
other surrounding conditions, open to 
common observation, are such as 
would appeal to practical men and 
be relied upon by them in making 
investments for coal mining. Dia- 
mond Coal, ete., Co. v. U. S., 233 U. S. 
236, 34 SCt 507. 58 L. ed. 936 {aff 191 
Fed. 786, 112 CCA 272]. 

46. U. S..v. Fall, 52 App. (D. CG.) 
153, 285 Fed. 887 Late 263) U; S= 690 
mem, 44 SCt 229 mem, 68 Ll. ed. 508 


mem]. 
47. U.S. ve Falls. supra. 
48. U.S. v. Fall, supra. 


499 U. {S35 Va Munday, 222 U. 8. 175, 
181, 32 SCt 53, 56 L. ed. 149. 

50. U. S. v. Munday, supra. 

“Although the act of June 6, 1900, 
extended the provisions of the gen- 
eral law to Alaska, that law was 
for a time inoperative because the 
coal lands could not be entered ‘by 
legal subdivisions,’ when no _ such 
legal subdivisions existed. So obvi- 
ously was this the case that a circu- 
lar from the Department of the In- 
terior was issued, instructing the 
registers and receivers in the dis- 
trict of Alaska that no eoal filing 
nor entry could be filed in their offices 
until there should be filed with them 
‘the official plat of survey of the 


township’ in which entries were 
sought to be made. This was the 
situation which brought about the 


act of April. 28; 
Munday, supra. 

51. Persons entitled to locate or 
acquire mineral lands gemerally see 
supra §§ 144-156. 
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852 [40 C.J.] MINES AND 
In General. Under the express provisions of the 

statute,®°2 an entry of coal lands may be made by 

any person above the age of twenty-one years, who 

is a citizen of the United States or who has de- 

clared his intention to become such,°* or by any 

association of persons who are severally so quali- 

fied.5+ The term ‘‘association’’ as used in this con- 

nection includes a private corporation.*° 


Disqualified person as intermediary. One dis- 
qualified from holding title to coal lands may act 
as an intermediary in receiving title from a per- 
son having it, and transferring it to another who 
ean lawfully take it.°® 

[§ 318] (2) Entry by One for Another.°’ If the 
entry is made in good faith, and there is no effort 
to evade restrictions as to quantity, it may be 
made by one qualified person for the benefit of an- 
other person or association, if the latter is qualified 
to make the entry in his or its own name.* But 
an entry cannot be made by one as agent for an- 
other person or association who is disqualified from 
entering the land for himself or itself,°® as where 
such person or association has already acquired the 
full quantity of such land that he is permitted to 
enter, or otherwise will thereby acquire more land 
than he or it is entitled to enter directly;® and 
this rule applies not only to cash entries, but also 
to entries under preferential rights by persons 
opening and developing mines on the lands en- 

52. Act March 3, 1873 (17 U. S. 


MINERALS [§§ 317-320 


tered.6t A corporation is an association of persons 
within the meaning of the statute, and cannot ac- 
quire title to coal lands entered by the officers, 
agents, members, and employees of such corporation 
for its use and benefit, where the corporation itself 
could not make the entry because some of its mem- 
bers or employees had exhausted their rights of 
entry.°? 

[§ 319] (3) Preferential Right of Entry. Under 
the express terms of the statute,** if a duly qualified 
person or association has opened and improved a 
coal mine, he or it is entitled to a preferential right 
of entry thereof,®* provided a declaratory statement 
or notice of such right is filed in the proper land 
office within sixty days after the date of actual pos- 
session and commencement of improvements on the 
land.*® This preferential right, however, is not in 
and of itself the equivalent of an entry uncontrolled 
by the prohibitions in the statute.** It has been 
held that an entryman under such a right becomes 
the owner of all building stone taken from the land 
in developing the claim.** 

[§ 320] d. Quantity of Land That May Be En- 
tered®*—(1) In General. An entry of not more than 
one hundred and sixty acres may be made by one 
person, and of not more than three hundred and 
twenty acres by an association of persons,°® except 
that under certain conditions, an association of per- 
sons, not less than four in number, may make an 


on its behalf by a, qualified entry-| ed. 640; Ghost v. U. S., 168 Fed. 841, 


94 CCA 253. 


Stsiat 1. 60% e2279) $a. 

53, U.S. v. Trinidad Coal, etc., Co., 
HoO7eWs Soe, ll SCtea mG. 34 mls. ed. 
640; U. S. v. Munday, 186 Fed. 375 
[rev on other grounds 222 U.S. 175, 
32 SCt 538, 56 L. ed. 149]; Ireland v. 
Henkle, 179 Fed. 9938. 

Citizenship as condition of location 
of mineral lands in general see supra 
$8 144-150. 

Locations of mineral lands by in- 
fants generally see supra § 155. 

54, U.S) v. Trinidad Coal, ete, 
Comisiiw, Ss 160 SI SC 57,734 Lived: 
640; U. S. v. Munday, 186 Fed, 375 
[rev on other grounds 222 U. S. 175, 
82 SCt 53, 56 L. ed. 149]; Ireland v. 
Henkle, 179 Fed. 993. 

Locations of mineral lands by cor- 
porations and associations generally 
See supra § 151. 

55. U.S. v. Munday, 222 U.S. 175, 
Se ES CEE Don DO) mln eda 149s) Wir. 
Mrinidadwy Coal, mete; Conlon One i. 
160, 11 SCt 57, 34 L. ed. 640. 

Corporation distinguished generally 
see Associations § 2. 

56. Ketchum Coal Co. v. Pleasant 
veuey. CoalnCon 50m Witan ood.) Loon ie 
57. Locations of mineral lands by 
fi nmed generally see supra §§ 152-— 
154. 

5&. U. S. v. Colorado Anthracite 
Co., 225 U.S: 219, 32 SCt 617, 56 Li. ed. 
NOG3 Mati 45) Cty Vel, 614)5 U. “Se v. 
Trinidad Coal,-etec,, Co. 187° UU. Ss. 
GO) LAS Ci 5g.. 8407. ed. 6405 US, 
v. Home Coal, etc., Co., 200 Fed. 910, 
119 CCA 206; U. S. v. Wells, 192 Fed. 
870, 113 CCA 194 [certiorari den 


925 WU. 8. 714, 32 SCt $42, 56 L. ed. 
1269]; Lipscomb v. Nichols, 6 Colo. 
290. 

fa] An agreement to furnish 


money to pay for coal lands while 
another is to do the required work is 
valid. Lipscomb v. Nichols, 6 Colo. 
290. 

[b] In part for others.—An entry 
by a person qualified to make it is not 
invalid because made in part for the 
benefit of others who are also quali- 
fied to make the entry. U.S. v. Home 
Coal, etc., Co., 200 Fed. 910, 119 CCA 
206 


[ec] Where a corperation has 
not previously entered its full 
amount of coal lands, an entry made 


man is not illegal. U. S. v. Colo- 
rado Anthracite Co., 225 U. S. 219, 
Ba SCt 61755 56 a. ed, 1.063 “aft 45 
CtaTele 6141. 

592 Un Seav. Horrester; 211 U.S; 
590,029) SCtel32, 53. Ts, ied. (245 [rev 
LOMB eat 2 64s wn pS. ave SINGitelae2a 
U.S. 300" 29 55Ctv 122, 638 Te ed.2230 
[rev 157 Fed. 396]; U. S. v. Allen, 180 
Wed, 805; 

60. U. S. v. Colorado Anthracite 
Cons 22) (Uns, 219), 32) SCG 5 on ia, 
eds 063) fatie45 (ts -Cl. 614 UaiSo ev. 
Herr, 211 U. S. 404, 29 SCt 134, 53 
GL. ed. 251; U. S. v. Forrester, 211 U. 
Sie ooo SOtmte2z ths Jun eda 245s 
UL S. v. Keitel, 214 Ul S) 370, 29 SCt 
123, 53 L. ed. 230 [rev 157 Fed. 396]; 
U.S. v. Kirk, 248 Fed. 30, 160 CCA. 
iOS ave Wells. 192 Medi Si 0jmlt3 
CCA. 194 [certiorari den 225 U. S. 
Hela eo mS Cine S42, Oe ml. ed. segue 
U. S. v. Doughten, 186 Fed. 226; U. 
S. v. Allen, 180 Fed. 855; Johnson v. 
Leonhard, 1 Wash. 564, PAY Ae? 


691. 

[a] Thus, where a person has 
entered as much coal land as 
the statute permits, a contract 


whereby another person is to en- 
ter additional coal land, obtain the 
title and then convey it to the first, 
is contrary to public policy. John- 
oe v. Leonhard, 1 Wash. 564, 20 P 

Fraudulent entries as conspiracy to 
defraud the government see Con- 
spiracy § 38. 

Quantity of entry see infra § 320. 

6]... “W.. S. “v2 Morrester, 2019. St 
899, 29 SCt 132, 58 L. ed. 245 [rev 157 
Fed. 396]. 

Preferential right of entry gener- 
ally see infra § 319. 

62. U. S. v. Colorado Anthracite 
CopmeZoalm Saeco oomsS Ct Ola om. 
ed. 1063 [aff 45 Ct. Cl. 614]; U. S. 
Vo Duinidad! (Coalmeete, (Con. Lot We Ss: 
160, 11 SCt 57, 34 L. ed. 640 [rev 37 
Fed. 180]; Union Coal, ete, Co. v. 
U. S., 247 Fed. £06, 159 CCA 324. 
ve, Si) 247) Meda 06 ea Som OCA 

63. Act March 8, 1873 (17 U. S. 
Stat 1.1607 279). §8 2, 3: 

64 U.S. v. Forrester, 211 U. S. 
399, 29 SCt 132, 53 L. ed. 245 [rev 157 
Fed. 396]; U. S. v. Trinidad Coal, etc., 
Co., 137° °U. S. $60) £1 SCt 5734 L. 


65. Ghost v. U. S., supra. 

66. U. S. v. Forrester, 211 U. S. 
399, 29 SCt_132, 53 Li. ed. 245 [rev 
157 Hed...396]. 

67. Johnston v. 
Wash. 73,31). 2) 36: 

68. Entry of excessive area by one 
for another see supra § 318. 

69. U.S. v. Munday, 222 U.S. 17 
32) SCt ib3s Geel eda 49)-5 Wan Seeave 
Keitel, 211 Wa Si.3%0,-29 SC&a123553 
iis ed... 2302: OU. S.weieinidad Coal, 
etc, Co. 13% US. 160eLk SCE 57, 34 
L. ed. 640; U. S. v. Doughten, 186 
Fed. 226; Ireland v. Henkle, 179 Fed. 
9935-U SS. vo PortlandgCoaliwetesuGo., 
173 Fed. 566. 

[a] “The object of these restric- 
tions as to quantity was, manifestly, 
to prevent monopolies in these coal 
lands.” U. S. v. Trinidad. Coal.; etc., 
Co;,, ASIA UES. L6O RUC OeeI tT SCI bt not 
L. ed. 640. 

[b] Construction of statutory pro- 
visions.— Act Congr. April 28, 1904 
(33 St. at L. 525 e@ 1772) provides 
that any person or association quali- 
fied to enter coal lands of the United 
States who shall have opened or im- 
proved a coal mine or mines in any 
of the unsurveyed lands of the United 
States in the district of Alaska may 
locate the lands on which the mine 
or mines are situated in rectangular 
tracts containing forty, eighty, or one 
hundred and sixty acres by marking 
the corners with permanent monu- 
ments, etc, and then declares the 
mode for obtaining title, and pro- 
vides (§ 4) that ‘all the provisions 
of the coal land laws of the United 
States not in conflict with the pro- 
visions of the act shall continue and 
be in force in the district of Alaska.” 
The latter § 4 did not limit the 
continuation of the coal land laws 
of the United States made appli- 
cable to the district of Alaska to 
such laws as applied to surveyed 
lands only, but included the pro- 
visions of the Revised Statutes 
limiting the quantity subject to en- 
try by individuals or associations, 
although the act of 1904 did not in 
itself limit the number of entries 
or locations a person or association 
might make. U. §S. v. Doughten, 
186 Fed. 226. 


Harrington, 5 


= 
a, 
Vv 


Yor later cases, developments and changes in the law see cumuiative Annotations, same title, page and note number, 


§§ 320-323] MINES AND 


entry of not exceeding six hundred and _ forty 
acres.“° Tf an individual or association undertakes 
to acquire more coal land than he or it is entitled 
to enter, it constitutes a fraud on the government,"? 
and the entry is invalid.” 

[§ 321] (2) Number of Entries; Purchase. But 
one entry can be made under the statute’ by the 
samé person or association of persons;’4 and no 
association of persons, any member of which has 
made an individual entry, may enter or hold other 
lands.*® This restriction prevents a qualified per- 
son from making a coa! land location apparently 
for himself, but in fact as an agent, for the pur- 
pose of securing to a corporation a larger area 
of coal lands than such corporation could lawfully 
locate for itself.7° But one who has perfected an 
entry may sell or dispose of it as he pleases;** 
and an individual or corporation may purchase as 
many entries made by others as he or it pleases, 
regardless of the entryman’s intent to sell at the 
time of entry;’8 and where a corporation acquires 
title to coal lands by purchase, and not by entry, 
its stockholders are not prohibited from making 
individual entries.’® 

[§ 322] e. Price of Land. The statute regulates 
the minimum price to be paid for the land under 
different conditions.8®° But it is not required that 
the land shall be sold at the price so fixed; it may 
be classified and appraised and a higher selling price 
be placed thereon.** 


MINERALS [40 C.J.] 853 

Repayment. If the price has been paid, and the 
entry is canceled because it was erroneously allowed, 
the person who made the entry or his assignee is 
entitled to repayment of the price,S? except where 
the entry was fraudulently procured.%® 

[§ 323] f. Entry Proceedings. The procedure for 
entering and obtaining title to coal lands is pre- 
scribed in the statute,*4 or in the directions of the 
general land office of the United States.85 Where 
an application for such lands is rejected, and such 
decision is acquiesced in for more than a year and 
a half without any remedy in the courts being 
pursued, and subsequently a new application is made, 
applicant’s rights to the land must be measured 
by the later application.*® Where the title to the 
lands remains in the United States, rights in coal 
under such lands cannot be established against a 
third person by a suit in court, but e¢laimant’s 
remedy is against the secretary of the interior and 
other contestants.*? 

Development work. It has been decided by the 
land department that the coal land statutes, as 
extended to Alaska, contemplate as a basis of a 
valid location of coal claims the opening and de- 
velopment of a producing mine of coal,§* and that 
this requirement is not satisfied by work performed 
for prospecting purposes only.®® 

Fraud. If an entry is made fraudulently, claim- 
ant acquires no rights to the land, and his alleged 
title is void ab initio;°° nor can he acquire any 


70. U.S. v. Munday, 222 U. S. 175, 
32 SCt 53, 56 L. ed. 149 [rev 186 Fed. 
375]. ; Z 
71. See Conspiracy § 38. Auoy Gi 
72. S. v. Allen, 180 Fed. 855;) provide for 


U. S. v. Portland Coal, etc., Co., 173 
Fed. 566. 

fa] hus persons cannot lawfully 
associate themselves together. to 
enter tracts of one hundred and sixty 
acres each in severalty, but to be 
held for the joint benefit of all in 
equal shares, and patents issued on 
entries made under such an agree- 
ment will‘be canceled at suit of the 
United States. Ut RSe eon tland 
Coal., ete., Co., 173 Fed. 566. 

[b] Rule applied.—Where defend- 
ants were members of association, 
purpose of which was to acquire coal 
Jands of the United States in excess 
of amount authorized by law, or paid 
for such lands with knowledge of 
facts which, if investigated, would 
have led to knowledge of fraudulent 
character of entries, defense of bona 
fide purchaser is not open. U.S. v. 
Kirk, 248 Fed. 30, 160 CCA 170. 

73. Act March 38, 1873 (17 U. S. 
St. at L. 607 ec 279) § 4. 

[a] “Prior to the act of 1873, the 
disposition of coal lands was included 
in the general provisions regulating 
the sale of public lands, and under 
which there were no limitations upon 
the number of entrieS one person 
might make. But in 1873, when Con- 
gress sought to deal with the specific 
subject of the sale of coal lands, the 
rule was adopted of confining, every 
qualified entryman to one éntry.” 
UW. Si vw Munday, 222 U. S: 175, 181, 
82 SCt 53).56 dus ed. 149. 

74, U.S. v. Munday, 222 U.S. 175, 
32 SCt 58, 56 L. ed. 149 [rev 186 Fed. 
37517) Us S. ya el rinidad Coal, ete; Co., 
137 Wa selel, LISCt-57, 841. ed, 640; 
Winien iGCoaly sete. oCo: wie UL IS: 6247 
Fed. 106, 159 CCA 324; U.S. v. Dough- 
ten, 186 Fed, 226; Ireland v. Henkle, 
179 Fed. 993. 

[a] Applies to unsurveyed coal 
lands in Alaska.—The restriction to 
one entry by the same person, made 
by U. S. Rev. St. § 2350, governing 
entries of coal lands under the three 
preceding sections, which relate sole- 
ly to surveyed lands, and which were 
expressly extended to Alaska by Act 
June 6, 1900 (31 U. S. St. at L. 658 c 


796), was made applicable to entries 
on unsurveyed coal lands in Alaska 
Dye Act April 28. E904 (Bare. So asik 
525 c 1772), enacted solely to 
the sale of such lands, 
and continuing in force in Alaska all 
the coal land laws of the United 
States not in conflict with its provi- 
sions, the fact that such statute im- 
poses no restrictions upon alienation 
by one who has made a lawful loca- 
tion not warranting a different con- 
clusion, and the words, “the three 
preceding sections,’ found in § 2350, 
having no material significance, but 
having been necessitated because the 
provisions of the original Act March 
Seo ome is Sut aac lus COME Zion 
when carried into the Revised Stat- 
utes, were made a part of the general 
land law embracing the sale of other 
public lands. U. S. v. Munday, 222 
U. S. 175, 32 SCt 53, 56 L. ed. 149 [rev 
186 Fed. 375]. 

75. U.S. v. Trinidad Coal, etc., Co., 
137 Uj. Sjl60-1i- SCt57, 34 Ll. ed. 640; 
U. S. v. Allen, 180 Fed. 855; Ireland 
v. Henkle, 179 Fed. 993. 

76. U.S. v. Munday, 222 U. S. 175, 
32 SCt 53, 56 L. ed. 149 [rev 186 Fed. 


375]. See generally supra § 318. 
77. See supra § 315. 
78. Ireland v. Henkle, 179 Fed. 993. 
79. Northern Colorado Coal Co. v. 


U. S., 284 Fed. 34, 148 CCA 50. 

80. The statute provides for pay- 
ment “of not less than ten dollars per 
acre for such lands, where the same 
shall be situated more than fifteen 
miles from any completed railroad, 
and not less than twenty dollars per 
acre for such lands as shall be within 
fifteen miles of such road.” Act 
March 3, 1873 (l7 U.S. Stat 607 
OBO Ie 

Sis) hiriedmaneveeUn ese 2oDr Uns: 
468, 41 SCt 380, 65 L. ed. 735 [aff 54 
Cty Cli .225)1: 

[a] The secretary of the interior 
may classify and appraise the land 
and place a higher selling price there- 
on, notwithstanding the practice of 
the department from 18738 to 1907 to 
sell at such minimum price, the prior 
legislation (Act July 1, 1864, Act 
March 3, 1865, and Aét March 3, 
1878), and the fact that such con- 
struction puts no restraint on the 
secretary of the interior especially 
where no arbitrary abuse of power 


is claimed; as “less” and ‘more’ are 
words of contrast and opposition and 
cannot be confounded. Friedman v. 
U. S., 255 U.S. 468, 41 SCt 380, 65 
Livedsel3s5 [atti 54 Ct. Cla 22st 

82. U. S. v. Colorado Anthracite 
GCo., 225 U.S. 219, 32) SCt 617, 56) Li: 
ed. 1063 [aff 45 Ct. Cl. 614]. 

[a] A corporate grantee in a quit- 
claim deed to public land, executed 
by a person who, having then no in- 
terest, afterward made an entry ac- 
tually at the instance of a corpora- 
tion, with its money, is his assign 
within Act June 16, 1880, § 2, pro- 
viding for repayment of price on sub- 
sequent cancellation to the enterer 
or his assigns. U. Si. v:. Colorado 
Anthracite Co.,-225 U! S. 219, 32 Sct 
617, 56 L. ed. 1063 [aff 45 Ct. Cl. 614]. 

g3. U..S. v. Colorado Anthracite 
Co., Supra. 

See Act March 3, 1873 (17 
U. S.'St. at L. 607 ce 279) §§ 1-6. 

{aj In Britsh Columbia, under the 
Mineral Ordinance of 1869, the hold- 
ers of a prospecting license for coal 
could select for purchase a portion 
of the lands included in their license, 
and upon compliance with the terms 
and conditions of the act were en- 
titled to claim a crown grant of the 
selected lands. Peck v. Reg., 1 B. C. 


iz NOE alal : 
, 85. See regulations of land de- 
partment. 

86. Pleasted v. Abbey, 228 U. S. 
42, 38 SCt 503, 57 Li. ed. 724. 

87. Wilson v. Elk Coal Co., 300 
Fed. 473. 

88. U.S. v. Lane, 250 U. S. 549, 40 


SCt 33, 63 L. ed. 1135 [aff 46 App. 
(D. C.) 443]. 

89. U.S. v. Lane, supra. 

90. U. S. v. Allen, 180 Fed. 855; 
Baldwin Star Coal Co. vy. Quinn, 46 
COMO HY Ore Obie) a0 17, 

{a] Tliustration.—Where two per- 
sons engage in an unlawful combina- 
tion to procure title in behalf of a 
single association to an area of coal 
lands in excess of the limits pre- 
scribed by law, the fact that only two 
claims aggregating three hundred and 
twenty acres allowed by statute are 
actually patented to them does not 
make the patents valid, the unlawful 
combination making the proceeding 
illegal from the beginning. U.S. v. 
Allen, 180 Fed, 855. 
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title to a mine on the land pending cancellation 
of his entry,%! and the fact that he obtains an 
injunction on the strength of his supposed rights 
before his entry is canceled is a fraud on the 
court’s ‘jurisdiction.®” 

Conclusiveness of decision. The decision of the 
secretary of the interior, in annulling an entry on 
coal Iand and permitting amendment of another 
entry and issuing a patent pursuant to the latter 
entry, cannot be collaterally attacked.®* 

[§ 324] D. Patents**—1. In General. The right 
to a patent from the government for a mining claim 
rests upon the qualification of applicant to locate 
the claim,®® the discovery of mineral and a valid 
location and development of the claim,®® or upon 
his having held possession during the period of the 
statute of limitations,°’? and upon his complying 
with the required proceedings to obtain such 
patent. , 

What law governs. The procedure and requisites 
and validity of a patent to a mining claim are 
governed by the federal mining laws which regulate 
the mode of obtaining such a patent,®® and which 
regulate the description of vein claims on surveyed 
and unsurveyed lands,t and proceedings on adverse 
claims.2. Furthermore, as the proceedings relating 
to such patents are carried on in the several 
branches of the land department of the United 
States, they are therefore always subject to the 
rules and regulations of that department so far as 
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they do not conflict with the statutes.® 


[§ 325] 2. Proceedings to Obtain Patent—a. Gen- 


eral Statement. Under the statutes and depart- 
mental regulations, the following procedure must 
be pursued by a person seeking a patent to mineral 
lands, whether an individual or an association or a 
corporation, namely: (1) He must procure and file 
a correct survey and plat of the claim,* post a 
copy of the plat of such survey in a eonspicuous 
place on the claim, together with notice of his inten- 
tion to apply for a patent,® and file a copy of such 
plat and the field notes of the survey of the claim, 
with the proper register and receiver,® accompanied 
by an affidavit of at least two persons that such 
notice has been duly posted.?. (2) At the time of 
filing such copy and affidavit he must file, in the 
proper land office, an application under oath, for a 
patent. (3) The register of the land office must 
publish the fact for at least sixty days, that such 
application has been made.® (4) Applicant must 
file with the register a certificate of the United 
States surveyor-general that five hundred dollars’ 
worth of labor has been expended, or improvements 
of that value been put upon the claim by him or 
his grantors,’° and that the plat is correct, with such 
further description, by reference to natural objects 
or permanent monuments, as shall identify the claim, 
and furnish an accurate description to be incorpo- 
rated in the patent.1+ 
affidavit that the plat and notices have. been posted 


(5) Applicant must file an 


91. Baldwin Star Coal Co. v. 

Quinn, 46 Colo. 590, 105 BP 1102. 

92. Baldwin Star Coal Co. v. 

Quinn, supra. 

93. Baldwin Star Coal Co. v.{land-office, and 
Quinn, supra. 


94. Patent to public land generally 

see Public Lands [382 Cye 1029 et 
1243]. 

95. Doe v. Waterloo Min. Co., 70 
Fed. 455, 17 CCA 190; Lee Doon v. 
Tesh, 68 Cal. 43, 6 P 97, 8 P 621. 

Persons entitled to locate or ac- 
quire mineral lands in general see 
supra §§ 144-156. 

986. In re Smith, 3 Land Dec. 340; 
Harper. wv. Hill, 159 Cal. 250, 113 P 
162; Stockton v. Santa Paula Oil Co., 
64 Cally A. 384, 221° P 661; Nash ov. 
McNamara, 30 Nev. 114, 138, 93 P 
405, 1383 AmSR 694, 16 LRANS 168. 

Discovery of minerals generally 
see supra §§ 174-184. 

Requisites and validity of location 
procecdings generally see supra 83 
159-232. 

97. See supra § 165. 

98. See cases passim infra § 325 


et seq. 
Act May 10,.1872 (17 U. S. St. 


99. 
at L. 92 c 152) § 6, aS amended by 
SISA ibe 


Act Jan, 22, 1880 (21 U. 
GIPICRI AS. 2: 

[a] The statute provides: “A pat- 
ent for any land claimed and located 
for valuable deposits may be obtained 
in the following manner; Any person, 
association, or corporation authorized 
to locate a claim under this act, hav- 
ing claimed and located a piece of 
land for such purposes, who has, or 
have, complied with the terms of 
this act, may file in the proper land- 
office an application for a patent, un- 
der oath, showing such compliance, 
together with a plat and field-notes 
of the claim or claims in common, 
made by or under the direction of 
the United States surveyor-general, 
showing accurately the boundaries of 
the claim or claims, which shall be 
distinctly arked by monuments on 
the ground, and shall post a copy of 
such plat, together with a notice of 
such application for a patent, in a 
conspicuous place on the land em- 
braced in such plat previous to the 
filing of the application for a patent, 


and shall file an affidavit of at least 
two persons that such notice has 
been duly posted as aforesaid, and 
shall file a copy of said notice in such 
shall thereupon be 
entitled to a patent for said land, in 
the manner following: The register 
of the land-office, upon the filing of 


Such application, plat, field-notes, no- 


tices, and affidavits, shall publish a 
notice that such application has been 
made, for the period of sixty days, 
in a newspaper to be by him desig- 
nated as published nearest to such 
claim; and he shall also post such 
notice in his office for the same pe- 
riod. The claimant at the time of 
filing this apnvlication, or at any time 
thereafter, within the sixty days of 
publication, shall file with the regis- 
ter a certificate of the United States 
surveyor-general that five hundred 
dollars’ worth of labor has been ex- 
pended or improvements made upon 
the claim by himself or grantors; 
that the plat is correct, with such 
further description by such reference 
to natural objects or permanent 
monuments as shall identify the 
claim, and furnish an accurate de- 
scription, to be incorporated in the 
patent. At the expiration of the 
sixty days of publication the claim- 
ant shall file his affidavit, showing 
that the plat and notice have been 
posted in a conspicuous place on the 
claim during such period of publi- 
cation. If no adverse claim shall 
have been filed with the register and 
the receiver of the proper land-office 
at the expiration of the sixty days 
of publication, it shall be assumed 
that the applicant is entitled to a 
patent, upon the payment to the 
proper officer of five dollars per acre, 
and that no adverse claim exists; 
and thereafter no objections from 
third parties to the issuance of a 
patent shall be heard, except it be 
shown that the applicant has failed 
to comply with this act. Provided, 
That where the claimant for a patent 
is not a resident of or within the 
land district wherein the vein, lode, 
ledge, or deposit sought to be pat- 
ented is located, the application for 
patent and the affidavits required to 
be made in this section by the claim- 


ant for such patent may be made by 
his, her, or its authorized agent, 
where said agent is conversant with 
the facts sought to be established by 
said affidavits: And provided, That 
this section shall apply to all appli- 
cations now pending for patents to 
mineral lands.” Act May 10, 1872 
GEC SUSE. ato 2 te Hb 2) ean aac 
amended by Act Jan. 22, 1880 (21 
U.S: St. at lh. 61 ¢ 9) 9§ L: 

[b] Purpose of statute.—‘‘The sec- 
tions relating to proceedings upon 
application for patent are for the 
purpose of enabling claimants to ob- 
tain a final grant of the legal title 
from the government for ground 
previously acauired and to avoid any 
necessity of doing the annual work.” 
Nash v. McNamara, 30 Nev. 114, 137, 
eee 405, 133 AmSR 694, 16 LRANS 
168. j 

LAct May 10 .us729 G.I UnS. 7st 
at L. 94 c 152) § 8, as amended by Act 
April 28, 1904 (33 U. S. St. at L. 545 
ec 1796). 

2. Act May 10, 1872 (17 U. S. St. 
at L. 938 c 152) § 7, aS amended by 
Act March 8, 1881 (21 U. S. St. at L. 
505 c 140), and Act April 26, 1882 (23 
U.S. St. at L. 49 c 106) § 1. 

Contest on adverse claims gen- 
erally see infra §§ 377-403, 
8. Leonard v. Lennox, 181 Fed. 


760, 104 CCA 296; Round Mountain 
Min. Co. v. Round Mountain Sphinx 
in. ‘Co., 36 Nev. 548, 138 P 71, 35 


Mi 
Nev. 392, 129 P 308 [reh den 36 Nev. 
645, 141 P 849]. 

Regulations of land department as 
law generally see Public Lands [32 
Cyc 1006]. 


4 See infra §§ 326, 327. 
5. See infra § 328. 
6. Silver King Coalition Mines Co. 


v. Conkling Min. Co., 255 U. S. 151, 41 
SCt 310, 65 L. ed. 561 [rev 230 Fed. 
553, 144 CCA 607], 256°U.'S. 18, 41 
SCt 426, 65 L. ed. 811; St: Louis 
Smelting, etc., Co. v. Kemp, 104 U. 
S. 686, 26 L. ed. 875; Meyendorf v. 
Frohner, 3 Mont. 282. 

7. See infra § 328. 

8. See infra § 329. 
See infra § 333. 

See infra § 334. 
11. Silver King Coalition Mines 
Co. v. Conkling Min. Co., 255 U. S. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, , 


= 
1 he 


z 


5 §§ 825-327] 


on the claim during the sixty days of the publica- 
tion of the notice.12 If, after these conditions have 
been complied with, no adverse claim is made to 
the ground, applicant is entitled to a patent thereto 
upon payment of five dollars per acre therefor.'8 

[§ 326] b. Survey14—(1) In General. The first 
step in obtaining a patent to a mining claim is to 
procure an official survey and plat of the claim, by 
filing with the surveyor-general of the state or ter- 
ritory in which the claim lies an application for a 
survey of the ground.1® Applicant has the right 
to employ any deputy mineral surveyor of the dis- 
triet that he chooses to do the field work and it is 
the duty of the surveyor-general to issue an order 
accordingly ;4° and where applicant and such sur- 
veyor have made an arrangement as to payment, 
the surveyor must make the survey and return 
correct field notes without delay, notwithstanding 
any dispute over the payment of fees.17 An official 
survey may serve for a second application after 
the cancellation of the first entry.18 
- Expenses of survey. Under the statute’® the 
expenses of the survey and publication of notice 
must be paid by applicant.2° Generally the charges 
of a deputy mineral surveyor must be within the 
maximum fixed by the commissioner of the general 
land office;?1 but the manner and amount of pay- 
ment for the survey may be fixed by private cun- 
tract between applicant and the deputy.?? For a 
survey in the field, or field work, applicant is not 
required to make a deposit in connection with his 
application.?® But the amount required as expenses 
for preparing the plat and other office work may be 
regulated by the surveyor-general,2* and he may 
require a deposit sufficient to cover such expenses.?5 

[§ 327] (2) Requisites and Validity of Survey. 
The official survey must be made in compliance with 
the provisions of the statute,?° and with the rules 
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and regulations of the land department of the 
United States thereunder.?? It is generally re- 
quired that the official survey must be in accordance 
with the notice or certificate of location furnished 
by applicant,?® he being entitled to a survey of 
the entire mining claim, as located, if held by him 
in accordance with the local laws and congres- 
sional enactments.2® If the original location was 
not properly marked and recorded, an application 
for a survey must be declined.*° 

Parallel end lines. In making the’ survey the 
surveyor has the right to draw in either corner 
of the original location so as to make the end lines 
parallel.+ 

The exterior boundaries of the claim should be 
represented on the plat of survey and in the field 
notes.°2 

Conflicts. In case of conflicts with prior surveys 
the intersections of the lines of the survey with 
lines of the conflicting surveys should be noted in 
the field notes and represented on the plat;** and 
the total area of each location and also the area 
in conflict with each intersecting survey or claim 
should be stated.** But, when locations embraced 
in one survey conflict with each other, such con- 
flicts should only be stated in connection with the 
location from which the conflicting area is ex- 
eluded.*> Conflicts with unsurveyed claims, where 
applicant does not claim the area in conflict, should 
be shown by actual survey.*® 

Contiguous claims. Where several contiguous lo- 
cations are embraced in one survey, the boundaries 
of every separate location must be shown.°? 

Approval. The plat and field notes of the deputy 
mineral surveyor must have the approval of the 
United States surveyor-general before they are 
transmitted to the general land office.8® 

Mistakes in survey. Claimant’s rights cannot be 


151, 41 SCt 310, 65 L. ed. 561 [rev 230 Sod In re Dunphy, 8 Land Dec.| of the conflict area between the re- 


Fed. 553, 144 CCA 607], 256 U. 
18, (42 SCt’ 426, 65 Li. ed: 811; St. 26. 
Louis Smelting, etc., Co. v. Kemp, 104 
U. S. 636, 26 L. ed. 375. aus 

12. St. Louis Smelting, ete., Co. 


spective claims of the group in faver 


Act May 10, 1872 (17 U. S. St.| of certain claims, which exclusions 
at) L.92-67°152)) §$ 6,8, 12 


may have been made, and we presume 


Waskey v. Hammer, 223 U. S.| are usually made, at the suggestion 
85, 32 SCt 187, 56 L. ed. 359; Round{of the applicant for the patent, can- 


v. Kemp, supra; Meyendorf v. Froh- 
ner, 3 Mont. 282. 

13. See infra § 352. 

14. Surveys of public lands gen- 
erally see Public Lands [32 Cyc 799 
et seq]. 

15. Harper v. Hill, 159 Cal. 250, 113 
P ace Meyendorf v. Frohner, 3 Mont. 
282. 
16. In re Foote, 2 Land Dec. 773. 

17. Fish, etc., Co. v. New England 
Homestake Min. Co., 28 S. D. 588, 134 
NW 798, 27 S. D. 221, 130 NW 841. 

18. Shank y. Holmes, 15 Ariz. 229, 
137 eels 

19. Act May 10, 1872 (17 U. S. St. 
Atl. She we5 2)? S02: 

20. Waskey v. Hammer, 223 U. S. 
So.82 SCt 187, 56 4. 60643694) "In' re 
Foote, 2 Land Dec. 773; Fish, etce., 
Co. v. New England Homestake Min. 
Co., 28 S. D. 688, 134 NW 798, 27 
S. D. 221, 130 NW 841. 

21. Waskey v. Hammer, 223 U. S. 
85, 32 SCt 187, 56 L. ed. 359. 

22. Fish, etc., Co. v. New England 
Homestake Min. Co., 28 S. D. 588, 
134 NW 798, 27 S. D. 221, 130 NW 
841. 

{a] fhe surveyor’s fees may be 
paid in any commodity agreed on. 
Fish, ete., Co. v. New England Home- 
stake Min. Co., 28 S. D. 588, 184 NW 
798, 27 S. D. 221, 130 NW 841. 

23. In re Foote, 2 Land Dec. 733. 

24. Inre Vanderbilt Lode, 16 Land 
Dec. 105. 

25. In re Foote, 2 Land Dec. 773. 

[a] UWnexpended money. — Money 
deposited to cover these costs may 
not be repaid, although  unexpended, 
but may be applied on another survey 


Mountain Min. Co. v. Round Mountain 
Sphinx Min. Co., 36 Nev. 543, 138 P 71. 

28. In re Rose No. 1 & Rose No. 2 
Lode +Claims, 22 Land Dec. 83; 
In re Lincoln Placer, 7 Land Dec. 
81; In re Dephanger, 1 Land Dec. 


{a] Bearings and distances must 
be given in a survey from the re- 
spective survey corners to the loca- 
tion corners, and the same must be 
shown on the plat. In re Dephanger, 
1 Land Dee. 581. 

29. Instructions from Land Office 
[quot Del Monte Min., ete, Co. v. 
Last Chance Min., ete., Co., 171 U. S. 
55, 80, 18 SCt 895, 43 L. ed. 72]. 
Bet In re Dephanger, 1 Land Dec. 

ale 

81. Doe v. Waterloo Min. Co., 54 
Fed. 935; Doe v. Sanger, 83 Cal. 203, 
23) -P 365: 

Parallel end lines generally see 
supra § 193. 

32. Reg. of Land Dept. [quot Del 
Monte Min., ete., Co. v. Last Chance 
Mins teteveCosol71 US Sr 50s 681,18 
SCt 895, 43 L. ed. 72]. 

33. Reg. of Land Dept. [quot Del 
Monte Min., ete., Co. v. Last Chance 
Min., ete., Co., supra]. 

34. Reg. of Land Dept. [quot Del 
Monte Min. Co. v. Last Chance Min., 
etc., Co., supra; Round Mountain Min. 
Co. v. Round Mountain Sphinx Min. 
Co., 36 Nev. 543, 557, 138 P 71]. 

35. Reg. of Land -Dept. [quot 
Round Mountain Min. Co. v. Round 
Mountain Sphinx Min. Co., supra]. 

{a] Effect of exclusions in field 
notes.—‘‘The fact that the field notes 
of a-group patent contain exclusions 


not, we think, properly be said to be 
the mere self-serving declarations of 
the applicant. No matter at whose 
suggestion made, when the exclusions 
are embodied in the field notes of the 
deputy mineral surveyor and are ap- 
proved by the surveyor-general, they 
are the exclusions made by the offi- 
cials of the government, upon whom 
the duty is imposed of making the 
same, and when patent issues and 
therein refers to such field notes the 
exclusions therein mentioned become 
the exclusions of the government it- 
self.” Round Mountain Min, Co. v. 
Round Mountain Sphinx Min. Co., 36 
Nev. 5438, 558, 138 P 71. 

3S. Reg. of Land Dept. [quot Del 
Monte Min., etc., Co. v, Last Chance 
Min., ete., Co., 171 U. S. 55, 81, 18 SCt 
895, 43 L. ed. 72). 

37. In re Golden Sun Min. Co., 6 
Land Dec. 808; In re Mackie, 5 Land 
Dec. 199; Round Mountain Min. Co, v, 
Round Mountain Sphinx Min. Co., 86 
Nev. 543,° 138 2 71. 

[a] Section 130 of the regulations 
of the land department provides: 
“The survey of a mining claim may 
consist of several contiguous loca- 
tions, but such survey must, in con- 
formity with statutory requirements, 
distinguish the several locations, and 
exhibit the boundaries of each. The 
survey will be given but one num- 
ber.” Round Mountain Min. Ca. v. 
Round Mountain Snhinx Min. Co., 36 
Nev. 548, 557, 188 P 71. 

38. Waskey v. Hammer, 223 U. S: 
85, 32 SCt 187, 56 L. ed. 359; Round 
Mountain Min. Co. v. Round Mountain 
Sphinx Min. Co., 36 Nev. 543. 
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prejudiced because of a mistake of the surveyor ;*® 
but such mistake may be eured by a resurvey under 
the orders of the interior department,*° and in- 
accuracies in the survey may be investigated through 
the office of the surveyor-general without a hear- 
ing.4. If an amended survey is required, claimant 
should be informed thereof and be given a certain 
time within which to comply with the requirement, 
under penalty of cancellation of the entry.*? 

[§ 328] c. Posting Notice and Plat.** Before be- 
ginning proceedings in the land office applicant for 
a patent must post in a conspicuous place on the 
claim applied for a copy of the plat together with 
a notice of the intended application,** and file an 
affidavit of at least two persons that such notice has 
been duly posted.4® The notice of application should 
follow as accurately as possible the courses and 
distances specified in the plat and field notes, and 
should tie the claim to the public surveys or to a 
mineral monument,*® and should give the names of 
the nearest known adjoining eclaims.*7 This notice 
is jurisdictional,*S and a patent can convey only 
the claim as to which notice has been given.*® 

[§ 329] d. Application for Patent and Proceed- 
ings Thereon—(1) In General. An application for a 
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patent for a mineral claim should state the facts 
showing a valid location and applicant’s right to a 
patent,°° as by alleging facts showing that he has a 
possessory right to the claim, by virtue of a com- 
pliance by himself or grantors with the mining 
rules, regulations, and customs of the mining dis- 
trict, state, or territory in which the claim hes, and 
with the mining laws of congress;°! but it need not 
designate the particular use or character of the 
claim, if it is such as is contemplated by the stat- 
ute.o2 If applicant is a trustee, the application must 
show the nature of the trust and the citizenship of 
the beneficiary.°* In ease of conflicting locations, 
the application should expressly state the portions 
to be excluded in the patent.>* 

Verification. The application must generally be 
sworn to by the party making it,°° although it may 
be verified by an agent if applicant is absent.°® 

Effect of application. An application duly filed 
in the local land office affords prima facie evidence 
of an appropriation of the premises deseribed in the 
application, so far at least as to prevent any other 
person from applying for the same premises pend- 
ing the first application;>’ nor ean the original 
applicant make a second application under another 


39. Golden Reward Min. Co. v. 
Buxton Min. Co., 79 Fed. 868; U. S. 
v. Rumsey, 22 Land Dec. 101; Basin 
Min., ete., Co. v. White, 22 Mont. 147, 
55 oP. 1049. 

40. U.S. v. Rumsey, 22 Land Dec. 
101; Basin Min., etc., Co. v. White, 
22 Mont. 147, 55 P 1049. : 

[a] A new survey will be required 
(1) before a patent will issue in lieu 
of one issued upon an incorrect sur- 
vey. U. S. v. Rumsey, 22 Land Dec. 
101. (2) An entry allowed upon a 
survey that did not conform to the 
amended notice should not be can- 
celed, but a new survey should be 
made. In re Lincoln Placer, 7 Land 
Dec. 81. 

41. St. Lawrence Min. Co. v. Albion 
Cons. Min. Co., 4 Land Dec. 117. 

42. In re Vanderbilt Lode, 16 Land 
Dec. 105. 

43. Publication of notice of appli- 
cation for patent see infra § 333. 

44. Silver King Coalition Mines Co, 
v. Conkling Min. Co., 255 U. S. 151, 41 
SCt 310, 65 L. ed. 561 [rev 230 Fed. 
653, 144 CCA: 607]; 256 U. S. 18, 41 SCt 
426, 65 L. ed. 811; St. Louis Smelting, 
etc., Co. v. Kemp, 104 U. S. 636, 

L. ed. 875: Ferguson v. Hanson, 21 
Land Dec. 336; Byrne v. Slauson, 20 
Land Dec. 43; In re Williams, 17 
Land Dec. 282; Pratt v. Avery, 7 Land 
Dec. 554; Hughes v. Gilbert, 2 Land 
Dec. 756; Tilden v. Intervenor Min. 
Co., 1 Land Dec. 572; In re Dean 
Richmond Lode, 1 Land Dec. 545; 
Meyendorf v. Frohner, 3 Mont. 282. 

{a] One copy of the plat and no- 
tice is sufficient for a consolidated 
claim; it should be posted on both 
lode and mill site, where both are 
applied for. In re Bailey, 3 Land Dec. 
386. 

[b] The shaft house on a mining 
claim is a sufficient place on which to 
post the notice. Gowdy v. Kismet 
Gold Min. Co., 22 Land Dec. 624; 
Hughes v. Gilbert, 2 Land Dec. 756; 
Louisville Lode Case, 1 Land Dec. 


548. 

[c] A notice posted in a tunnel on 
the claim is not posted in a conspicu- 
ous place within the requirement of 
the statute. Pratt v. Avery, 7 Land 
Dec. 554. 

45. El Paso Brick Co. v. McKnight, 
233 U. S. 250, 34 SCt 498, 58 L. ed. 
948, LDRA1915A 1113 [rev 16 N. M. 
721, 120 P 694, AnnCas1912D 1309]; 
St. Louis Smelting, etc., Co. v. Kemp, 
HO 4. SH. 636 7n6o6,. 620 ue ed.nsilo: 
Bright v. Elkhorn Min. Co., 9 Land 
Dec. 503; Meyendorf v. Frohner, 3 
Mont. 282. p 


[a] Before whom verified.—(1) 
The execution before an officer out- 
side of the mining district of an affi- 
davit that notice of application for 
a patent to a mining claim had been 
posted on the land, although not a 
compliance with U. S. Rev. St. § 2335, 
is a mere irregularity which may be 
cured by the filing of a properly veri- 
fied affidavit. El Paso Brick Co. v. 
McKnight, 233 U. S. 250, 34 SCt 498, 
58 L. ed. 948, LRA1915A 1113 [rev 
16 N..M. 721, 120 P 694, AnnCas1912)D 
1309]. (2) It has been ruled that the 
proof should not be sworn to before 
the applicant’s attorney, but this at 
most is considered an irregularity and 
does not render the proof void. 
Bright v. Elkhorn Min, Co., 9 Land 
Dec. 503. 

46. In re Hallett, etc, Lodes, 27 
Land Dec. 104; In re Broad Ax Lode, 
22 Land Dec. 244; Apple Blossom 
Placer v. Cora Lee Lode, 21 Land Dec. 
438; In re Williams, 17 Land Dec. 
282; In re McCarthy, 14 Land Dee. 
105; Hoffman v. Venard, 14 Land Dec. 
45; In re Nil Desperandum Placer, 10 
Land Dee. 198; In re Tennessee Lode, 
7 Land Dec. 392; In re Emperor Wil- 
helm Lode, 5 Land Dec. 685. 

47. Parsons v. Ellis, 23 Land Dec. 
504; Gowdy v. Kismet Gold Min. Co., 
22 Land Dec. 624. 

[a] A departure from this rule 
will not necessarily vitiate the claim. 
iene vy. Haltenhoff, 19 Land Dec. 

45. 

48. Silver Kine Coalition Mines Co. 
v. Conkling Min, Co,, 255 U. S. 151, 41 
SCt 310, 65 L. ed. 561 [rev 230 Fed. 
553, 144 CCA 607], 256 U. S. 18, 41 
SCt 426, 65 L. ed. 811. And see cases 
supra note 44, 

49. Silver King Coalition Mines 
Co. v. Conkling Min. Co., supra. 

[a] Rule applied.—A notice of an 
application for a patent cannot give 
priority to a junior locator, in respect 
of land outside the monuments men- 
tioned in the notice. Silver King 
Coalition Mines Co, v. Conkling Min. 
Co., 255 U. S, 151, 41 SCt 310, 65 L ed. 
561 [rev 230 Fed. 553, 144 CCA 607], 
256 U. S. 18, 41 SCt 426, 65 L. ed. 811. 

50. In re Downs, 7 Land Dee. 71; 
In re Montana Co., 6 Land Dec. 261. 

[a] A patent may issue on the ap- 
plication of a company, although the 
location of the claim was made by an 
individual in whom the possessory 
right apparently remains, where it 
is shown that in fact the location was 
made for and in behalf of the com- 
pany. Sold Again Fraction Min. 
Lode, 20 Land Dec. 58. 


[b] As to priority—An applica- 
tion for a patent necessarily carries 
with it, “if not an express, certainly 
an implied, allegation that the loca- 
tion upon which the application was 
based was made upon land open to 
location, and therefore was the prior 
location.” Bunker Hill, ete., Min., 
ete., Co. v. Empire State Idaho Min., 
etc., Co., 109 Fed. 538, 545, 48 CCA 665. 

51. St. Louis Smelting, ete., Co. v. 
Kemp, 104 U. S, 636, 655, 26 L. ed. 
875; Doe v. Waterloo Min. Co., 43 Fed. 
19. 


219 
52. Freezer v. Sweeney, 8 Mont. 
508, 21 P 20. 


[a] Designation of placer claim.— 
An application for a patent for a 
placer claim may merely designate 
it as a placer claim without any de- 
scription as to kind or quality, al- 
though the record of location con- 
tains words of description defining 
the use and purpose for which it was 
located, as such words in no way 
abridge the rights of the owner, and 
should be treated as surplusage in 
the application. Freezer v. Sweeney, 
8 Mont. 508, 21 P 20. 

53. In re Capricorn Placer, 10 
Land Dec. 641. 

54. Round Mountain Min. Co, v. 
Round Mountain Sphinx Min. Co., 36 
Nev. 543, 1388 P 71, 35 Nev. 392, 129 
P 308 [reh den 86 Nev. 645, 141 P 849]. 

[a] Presumption.—As Rules of 
the Gen. Land Office §§ 130, 153 re- 
quire the surveys of mining claims 
distinctly to show the several loca- 
tions and to exclude conflicts, it is 
not to be presumed that an applica- 
tion or public notice for a patent was 
in conflict with the exclusions made 
in the field notes of the deputy min- 
eral surveyor. Round Mountain Min. 
Co. v. Round Mountain Sphinx Min. 
Co., 86 Nev. 543, 188 P 71, 35 Nev. 392, 
129 P 308 {reh den 36 Nev. 645, 141 
Ps 84978 


55. St. Louis Smelting, ete., Co. v. 
Kemp, 104 U; S: 636, 26 ls ed. $75" 
Doe v. Waterloo Min. Co., 43 Fed. 219; 
Harper We Hull) 159° Call 1250, sas ee 
Sr Meyendorf v. Frohner, 3 Mont. 


56. In re Rico Lode, 8 Land Dec. 


57. In re Snow Flake Lode, 4 Lana 
Dec. 30; Great Eastern Min. Co. v. 
Esmeralda Min. Co., 2 Land Dec. 704; 
ute Rebellion Min. Co., 1 Land Dec. 

[a] A mere application not fol- 
lowed by publication of notice is not 
such a Segregation. In re Snow Flake 
Lode, 4 Land Dec. 30. 


For latex cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§§ 329-331] 


name to the same claim, while adverse proceedings 
on the first application are pending.®§ Applications 
are governed as to their priority by the order in 
which they are made, without reference to the order 
of the proceedings in the surveyor-general’s office.®® 

Distinguished from agricultural entry. The ap- 
pleation for a patent to mineral lands differs from 
an entry of agricultural lands in many respects, 
among others, in that applicant for a mineral patent 


must have a valid location.® 


[§ 330] (2) Jurisdiction and Nature of Proceed- 
ings on Application—(a) In General. 
on an application for a patent to public mineral 
lands usually involve only a decision as to whether 
the necessary steps have been taken,®? and, within 
the limits of its authority, are within the exclusive 
jurisdiction of the land department of the federal 
government,®? except to the extent that they are 
stayed by the filing of adverse claims,°* over the 
determination of which the land department has no 
jurisdiction,®* questions relating to such claims being 
triable only by a court of competent jurisdiction. 65 
This jurisdiction of the land departinent cannot be 


58. Rose v. Richmond Min. Co., 17 
Nev. 25, 27 PB. 1105. 

59. In re Gibson, 21 Land Dec. 219; 
In re Rice, 11 Land Dec. 213. 

60. McKnight v. El Paso Brick Co., 
16 N. M. 721,°737, 120 P 694, AnnCas 
1912D 1309 [rev on other grounds 
235 Wes. ZOO Nos Sete 40 Gros wlied. 
9438, LRAI915A ITS 

61. Poore v. Kaufman, 44 Mont. 
248, 119 P 785. 

Coe Se] Un Sieve Liane 250) Us1S. 
549, 40 SCt 33, 63 L. ed. 1135 [aff 46 
App. Dye Xa) 443); Steel v..St. Louis 
Smelting, ete., Co., 106 U.S. 447, 1 
SCt 339,027 DL: "ed. 226; Robbins v. Elk 
Basin Cons. Petroleum Co., 285 Fed. 
179; Eureka ‘Cons, Min. Co. v. Rich- 
mond Min. Co., 8 F. Cas. No. 4,548, 
4 Sawy. 302, 9 MorrMinR 578 [afé 103 
UsS. 839,26 Ly edv 557 J: 

Arilz—Warnekros _ v. 13 
Ariz., 42>-L08 PP 238. 

‘Colo._Justice Min. Co. v. Lee, 21 
Colo. 260, 40 P 444, 52 AmSR 216 
[rev 2 Colo, A. 112, 29 P 1020). 

Mont.—Poore v. Kaufman, 44 Mont. 
QABS. T19 Pid. 

Nev.—Round Mountain Min. Co. v. 
Round Mountain Sphinx Min. Co., 35 
Nev. 392, 129 P 308, 36 Nev. 543, 138 P 
Tan preh ‘den 36 Nev. 645, 141 Pp 849]; 
South End Min. Co. v. Tinney, 22 Nev. 
£0 oo) SOs 

Tal Priority as between different 
locations embraced in the same group 
application is within the jurisdiction 
of the land department to determine. 
Round Mountain Min. Co. v. Round 
Mountain Sphinx Min. Co., 35 Nev. 
392, 129 P 308, 36 Nev. 543, 138 P 
eA [reh den 36 Nev. 645, 141 P 849]. 

Proceedings in land department 
generally see Public Lands [32 Cyc 
1000 et seq]. 


Cowan, 


63. See infra § 348. 

64 Poore v. Kaufman, 44 Mont. 
248, 119 P 785. 

65. See infra §§ 377, 382. 

66. Cameron v. U. S., 252 U. S. 


450, 40 SCt 410, 64 “L. ed. 659 [aff 
250 Fed. 943, 163 CCA OSE ss Wns avs 
Lane, 250 U. S. 549, 40 SCt 38, 63 L. 
ed. 1135 [aff 46 App. (D. C.) 4438]. 

67. U. S. v. Lane, supra; Golden 
Reward Min. Co. v. Buxton Min. Co., 
79 Fed. 868; Butte City Smoke-House 
Lode Cases, 6 Mont. 397, 12 P 858. 

{a] Thus, in issuing a patent to 
a lode mining claim, the land depart- 
ment must take notice not only of 
acts of congress, but of local laws 
and regulations. Work Min., etc., 
Co. v. Doctor Jack Pot Min. Co., 194 
Fed. 620, 114 CCA 392. 


68. Plested v. Abbey, 228 U.S. 42, 
SSE SC 503, oieibsreds) 124. 
[a] Review.—The refusal of sub- 


Grainne officials of the land depart- 
ment, acting under instructions, to 
accept an application to purchase coal 
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the department 
is valid, and if 


[40 C.J.] 857 


arbitrarily exercised ;** but like any other tribunal 
in making its decision, it must act in accordance 
with statutory directions or settled rules and prin- 
ciples,®* such as the rules and principles which regu- 
late proceedings in the land department in ceneral.®8 
After proper notice and upon an adequate hearing 


may determine whether the claim 
found invalid may declare it null 


and void;*? notwithstanding it has no means of 


executing its decision, such as dispossessing the lo- 


Proceedings 


ceedings."4 


fraud, accident, 


lands in the United States, is not sub- 
ject to review in the courts. Plested 


v. Abbey, 228 U. S. 42, 33 SCt 503, 57 
L. ed. 724. 
Proceedings in land department 


generally see Public Lands [32 Cyc 
1000 et seq]. 

68, Cameron v: U. S., 252. U.S. 450, 
40 SCt 410, 64 L. ed. 659 Laff 250 Fed. 
943, 1638 CCA LOSS 

[a] The secretary of the interior, 
under U. S. Rev. St. §§ 441, 453, 2478, 
after proper notice and upon ade- 
quate’ hearing, may determine 
whether a mining claim is valid, and 
if it is found invalid, declare it null 
and void. Cameron v. U. S., 252 U.S. 
450, 40 SCt 410, 64 L. ed. 659 [aff 250 
Fed. 943, 163 CCA 198]. 

70. Cameron v. U. S., supra. 

71. Kirk v. Olson, 245 U. S. 225, 38 
SCt 114, 62 L. ed. 256 [aff 35 S. D. 
620, 153 NW 893]. 

[a] Thus, prior to the issuance of 
a patent, the land department may re- 
consider its finding that a tract was 
valuable for mining. Kirk v. Olson, 
245 US. 225, 38 SCt 114, 62 L. ed. 
256 [aff 35 S. D. 620, 153 NW 893]. 

[b] Want of notice —(1) Where 
the one of two placer claimants is not 
given notice of the department’s in- 
tended reconsideration of its finding 
that the land was mineral, he is not 
concluded by the new finding and is 
entitled to litigate the question as to 
the character of the land, in a suit 
by a homestead patentee. Kirk v. 
Olson, 245 U. S. 225, 38 SCt 114, 62 L. 
ed. 256 [aff 35S. D.. 620, 153° NW 
893]. (2) But a failure to give placer 
claimant notice of the department’s 
intended reconsideration of finding 
that the land was mineral is not 
prejudicial where, in a suit by a 
homestead patentee, the evidence 
established that the tract was agri- 
cultural. Kirk v. Olson, supra. 

[ec] Rule applied.—After the com- 
missioner of the general land office 
had dismissed a protest against a 
coal entry and directed the issue of 
a final certificate, it is within the 
discretion of the secretary of the 
interior to grant, within one month 
thereafter, a hearing on an amended 
protest, and that action is not open 
to review in mandamus proceedings 
by the coal entryman. U.S. v. Fall, 
52 App. (D. C.) 153, 285 Hed. 887 
[aff 263 U. S. 690 mem, 44 SCt 229 
mem, 68 L. ed. 508 mem]. 

{d] In British Columbia a crown 
grant of mineral lands may be recti- 
fied on an application to the chief 
commissioner of lands and works, 
notwithstanding it is opposed by the 
holder of a certificate of improve- 
ments covering a portion of the 
ground included in the grant. In re 
American Boy Mineral Claim, 7 B. C, 


eator;"° and after like notice and hearing 
reconsider its finding or decision." 

Nature of proceedings. 
land department are judicial in character,’? and are 
in the nature of a proceeding in rem,’* and therefore 
its decisions are entitled generally to the same 
weight and respect as in ordinary judicial pro- 


it may 


The proceedings of the 


[§ 331] (b) As to Character of Land.7® The min- 
eral or nonmineral character of the land claimed 
is a matter for the land department to decide on an 
application for a patent,’® and in the absence, of 


imposition, or mistake, its decision 


268, 20 CanLTOccNotes 320. 

72. Iron Silver Min. Co. v. Mike, 
etc., Gold, etc., Min. Co., 148 U. S. 394, 
12 SCt 548, 36 L. ed. 201; Golden 
Reward Min. Co. v. Buxton Min. Co., 
79 Fed. 868; New Dunderberg Min. 
Co. v. Old, 79 Fed. 598, 25 CCA 116; 
Eureka Cons. Min. Co. v. Richmond 
Min. Co., 8 F. Cas. No. 4,548, 4 Sawy. 
302, 9 MorrMinR 578 [aff 103 U. S. 
859; e206) la neda Ob alee ca nina oyhemey. 
Quartette Min. Co., 16 Colo. 341, 27 
P 245; Hunt v. Hureka Gulch Min. 
Co., 14 Colo. 451, 24 P 550 

73. Golden Reward Min. Co. v. 
Buxton Min. Co., 79 Fed. 868; Hamil- 
ton v. Southern Nevada Gold, etce., 
Min. Co., 33 Fed. 562, 18 Sawy. 113; 
Wolfley v. Lebanon Min. Co., 4 Colo. 
112; Elder v. Horseshoe Min., etc., Co., 
an D. 636, 70 NW 1060, 62 AmSR 

Proceedings in rem generally see 
Actions § 171. 


74. Steel v. St. Louis Smelting, 
etc., Co., 106 U. S. 447, 1 SCt 389, 27 
L. ed. 226; St. Louis Smelting, etc., 


Co. v. Kemp, 104 U. S. 636, 26 L. ed. 
875; Murphy v. Howard Copper Co., 
(Ariz.) 235 P 147; McKnight v. El 
Paso Brick Co., 16 N. M. 721, 120 P 
694, AnnCas1912D 1309 [rev on other 
grounds 233 U. S. 250, 34 SCt. 498, 
5S pied 943, ebay AL Od An laa oie 

[a] Tlustrations.—(1) A decision 
of the secretary of the interior that 
publication of an application for a 
mining claim patent was made in a 
proper newspaper is binding on the 
court in a suit to quiet title by plain- 
tiffs, who had not filed adverse claim, 
as required by U. S. Rev. St. § 2325. 
Murphy v. Howard Copper Co., (Ariz.) 
235 P 147. (2) The decision of the 
land department holding that a local 
land office had no jurisdiction to re- 
ceive an application for a patent is 
binding in an action in which the 
validity of the patent is involved. 
McKnight v. El Paso Brick Co., 16 
N. M. 721, 120 P 694, AnnCas1912D 
1309 [rev 283 U. S. 250, 34 SCt 498, 
58 L. ed. 948, LRAI915A 1113]. 

Construction and operation of judg- 
ments generally see Judgments §§ 
794-814. 

75. Classification of ground as 
mineral or nonmineral generally see 
supra § 173. 

76. U.S.—Steel v. St. Louis Smelt- 
ing, etc., Co., 106 U. S. 447, 1 SCt 389, 
27 L. ed. 226. 

Alaska.——Heckman v. Mumford, 4 
Alaska 299, 304 [quot Cyc]. 

Ariz.—mCameron v. Bass, 19 Ariz. 
246, 168 P 645. 

Dane“ TLanelv. Cameron, 45 
404. 


Utah.—Nevada M@xploration,  etce., 
Co. v. Spriggs, 41 Utah 171, 124 P 770. 


See generally supra § 173. 
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thereon is conclusive,”’ as such question cannot be 
determined in an action in aid of the adverse 
elaim.7* Even after judgment of the court in the 
proceeding on the adverse claim,’® the land depart- 
ment may pass upon the sufficiency of the proofs 
to ascertain the character of the land and determine 
whether the conditions of the law have been com- 
plied with in good faith.*° If the land department 
issues a patent to the land to a mineral claimant 
it is conclusive that the land is mineral.*t But the 
mere fact that a mining location is made on a school 
section after statehood is not conclusive that the 
lands are nonmineral in an action in aid of an 
adverse elaim.®? 

[§ 332] (8) In Whose Name Patent Obtained. It 
is the common practice to obtain patents from the 
government to mining claims in the names of the 
original locators, without regard to intervening 
changes in right or ownership.*® , 

Trustee. If the patent is wrongfully obtained in 
the name of another than the true owner, the pat- 
entee holds it in trust for such owner.** Thus, 
where codwners procure the patent to be issued to 
them in their own names, omitting the names of 

77. Cameron v. U. S., 250 Fed. 943, 
163 CCA 193 [aff 252 U. S. 450, 40 SCt 
410, 64 L. ed. 659]; Cameron v. Bass, 
19 Ariz. 246, 168 P 645. See generaily 
supra § 173. 

{a] A decision of the secretary of 
the interior that the land was not 
mineral in character is conclusive, 
regardless of whether the secretary 


was authorized to cancel a lode min- 
ing location on that ground. Cameron 


Ariz. 162, 


[a] 


Richmond Lode, 
$3. 


Smelting, etc., Co. v. Kemp, 104 U. S. 
636, 26 L. ed. 875; Jeffords v. Hine, 2 
epee pits 
Frohner, 3 Mont. 282. 
Acting officers.—Where there 
is a vacancy in the office of register, 
and the receiver is acting, the notice 
may be in his name. 
1 Land Dec. 
Jeffords v. Hine, 2 Ariz. 162,11 P 351. 
St. Louis Smelting, ete., Co. v. 


other codwners, the former will take the title sub- 
ject to the interests of the latter and will become, 
trustees for them to the extent of such interests.°° 

[§ 333] (4) Publishing and Posting Notice of 
Application. Upon the filing of the application, 
plat, field notes, notices, and affidavits,*® the regis- 
ter of the land office in which such papers are filed, 
must publish a notice of the fact that an application 
for a patent has been made,*? for a period of sixty 
days,** in a reputable newspaper,*® to be by him 
designated as published nearest to the claim ;°° and 
must also post the notice in his office during the 
required period of publication.®! The deseription 
of the claim in the published notice should cor- 
respond with the field notes of the survey,” and 
should name adjoining claims.°* But if the pub- 
lished notice is otherwise sufficient, mere 1mma- 
terial errors in the description will not vitiate it;°* 
and a defect in the notice or discrepancy between 
the published and the posted notice may be eured.*° 

Nature and effect. This notice is a general notice 
to all persons who might from any cause claim an 
interest in the land or mine,®* and operates in effect 


Condon v. Mammoth Min. Co., 15 
Land Dec. 330. 

{[b] Where papers are published 
equidistant, or nearly so, from the 
claim, the selection rests with the 
register, but other things being equal, 
the convenience of the applicant 
should be considered. In re Arnold, 
2 Land Dec. 758. 

[c] Several papers published in 
the same town or city are regarded as 


Meyendorf v. 


In re Dean 
545; 


v. U.S., 250 Fed. 943, 163 CCA 198 [aff 
aoe U. S. 450, 40 SCt 410, 64 L. ed. 
59]. 


78. See infra § 336.° 

79. See infra §§ 401, 402. 

80. Lane v. Cameron, 45 App. (1D. 
C.) 404. 

81. Northern Pac. R. Co. v. Can- 


non, 49 Fed. 517; Heckman v. Mum- 
ford, 4 Alaska 299, 304 [quot Cvye]. 
Conciusiveness of patent generally 
see infra §§ 374, 875. 
82. Nevada Exploration, etc., Co. 
v. Spriggs, 41 Utah 171, 124 P 770. 
SS. Van Sice v. Ibex Min. Co., 173 
Fed, 895, 97 CCA 587 [certiorari den 


315 U. S. 607, 30 SCt 408, 54 L. ed. 


346, and app dism 223 U. S. 712, 32 
SCt 520, 56 L. ed. 625]. 

[a] Rule applied.—The fact that a 
corporation grantee of certain owners 
proceeds upon an application made by 
prior owners, and obtains a patent 
running to them or their heirs and 
assigns, does not estop it from as- 
serting that the interest of one of 
such patentees had been forfeited 
under the statute and vested in its 
grantors prior to the patent. Van 
Sice v. Ibex Min. Co., 173 Fed. 895, 97 
CGA 587 [certiorari den 215 U. S. 607, 
30 SCt 408, 54 L. ed. 846, and app 
dism 223 U. S. 712, 32 SCt 520, 56 
L. ed. 625]. 

84. Turner v. Sawyer, 150 U. S. 
578, 14 SCt 192, 37 L. ed. 1189; Loney 
Vem COL Dlg OMard1 6, 0 U3, Pol), 12 
LRANS 466. 

85. Turner v. Sawyer, 150 U. S. 
578, 14 SCt 192, 37 L. ed. 1189; Bal- 
lard v. Golob, 84 Colo. 417, 83 P 376; 
Van Wagenen vy. Carpenter, 27 Colo. 
444, 61 P 698; O’Hanlon v. Ruby 
Gulch Min. Co., 64 Mont. 318, 209 P 
1062; Brundy v. Mayfield, 15 Mont. 
201, 38 P 1067. ‘ 

[a] A purchaser without consider- 
ation from the patentees takes sub- 
ect to the trust. Van Wagenen v. 

arpenter, 27 Colo. 444, 61 P 698. 

Duty of codwner to adverse see 
infra § 339. 

86. See generally supra § 325. 

87. Silver King Coalition Mines 
Co. v. Conkling Min. Co., 255 U. S. 151, 
41 SCt 310, 65 L. ed. 561; St. Louis 


Kemp, 104 U. S. 686, 26 L. ed. 875; 
In re Williams, 17 Land Dec. 282; 
In re Mimbres Min. Co., 8 Land Dec. 
457; Tilden v. Intervenor Min. Co., 1 
Land Dec. 572; Helbert v. Tatem, 34 
Mont. 3, 85 P 738. 

[a] The statutory period com- 
monces to run from the date of the 
first publication, and that may or 
may not have been on the day the ap- 
plication was filed; there is no pre- 
sumption that it was on that date. 
Le vy. Tatem, 34 Mont. 3, 85 P 

[b] Nine insertions in a weekly 
hewspaper are sufficient. Davidson v. 
Eliza Gold Min. Co., 28 Land Dec. 224. 

{c] Gontinuous.—The notice must 
be published in every issue for the 
statutory period. In re American 
Flag Lode, 6 Land Dec. 320; In re 
Great Western Lode Claim, 5 Land 
Dec. 510. ; 

Estimation of time of notices gen- 
erally see Time [38 Cyc 322]. 

89. Bretell v. Swift, 17 Land Dec. 
558; Erie Lode v. Cameron Lode, 10 
Land Dec. 655; In re Steele, 3 Land 
Dec tite 

[a] To constitute a reputable 
newspaper (1) it must be one with a 
bona fide circulation in the neighbor- 
hood of the claim, one that is printed 
at the place of its publication, and is 
permanently established and recog- 
nized by the community, its adver- 
tisers, and readers, as being a fixture. 
Bretell v. Swift, 17 Land Dee. 558. 
(2) A newspaper, the publisher of 
which changes figures to words so 
as to lengthen the notice and increase 
the cost of publication, is not a repu- 
table newspaper, and should not be 


designated for the publication of 
Such notices. In re Steele, 3 Land 
Deer Wb. 


$0. _ Bretell v. Swift, 17 Land Dec. 
558; Bretell v. Swift, 16 Land Dec. 
178; Condon v. Mammoth Min. Co., 15 
Land Dec, 330; Erie Lode v. Cameron 
Lode, 10 Land Dee. 655; In re Cor- 
nell Lode, 6 Land Dee. 717; Tomay v. 
Stewart, 1 Land Dec. 570. 

[a] The nearest newspaper is the 
one nearest by traveled routes. 
Bretell v. Swift, 17 Land Dec. 558; 


equidistant from the claim, and any 
one of them may properly be desig- 
nated. Condon v. Mammoth Min. Co., 
15. Land, Dec. 330; Enie Lode _ v. 
Cameron Lode, 10 Land Dec. 655; 
In re Arnold, 2 Land Dec. 758. 

91. St. Louis Smelting, etc., Co. v. 
Kemp, 104 U. S. 636, 26 L. ed. 875; 
In re Williams, 17 Land Dec. 282; 
In re Mimbres Min. Co., 8 Land Dec. 
457; Tilden v. Intervenor Min. Co., .1 
Land Dec, 572. f 

[a] Proof of posting.—The regis- 
ter must furnish proof of posting by 
his certificate. In re Mimbres Min. 
Co., 8 Land Dec. 457. 

[b] Where the land is in two dis- 
tricts, notice must be posted in the 
land office of each district. In re 
Williams, 17 Land Dec. 282. 


92. Hoffman v. Venard, 14 Land 
Dec. 45. 
{a] Brror in ‘survey.—Where an 


error in the survey is made affecting 
a substantial right, it may be re- 
ferred to the board of equitable 
adjudication without requiring re- 
publication of the notice. In re Veta 
Grande Lode, 6 Land Dec. 718; In re 
Buena Vista Lode, 6 Land Dec. 646. 

93. Gowdy v. Kismet Gold Min. 
Co., 22 Land Dec. 624. 

94. Parsons v. Dilis, 23 Land Dec. 
504; Gowdy v. Kismet Gold Min. Co., 
22 Land Dec. 624; Whitman v. Halten- 
hoff, 19 Land Dec. 245; In re Mc- 
Carthy, 14 Land Dec. 105; In re Cor- 
nell Lode, 6 Land Dec. 717; In re 
Emperor Wilhelm Lode, 5 Land Dec. 
685. 
95. In re Alabama Quartz Mine, 14 
Land Dec. 563; In re Silver King 
Quartz Mine, 11 Land Dec, 234; In 
re Mimbres Min. Co., 8 Land Dec. 457. 

96. Northern Pac. R. Co. v. Can- 
non, 54 Fed. 252, 4 CCA 803 [app 
dism 17 SCt. 997 mem, 41 L. ed. 1180 
mem]. 

{a] “No adverse claimant or sup- 
posed claimant may be named in the 
notice; no process may be served 
personally upon him; but that does 
not avoid the notice, or weaken its 
sufficiency to bring such party inta 
Pepe! Wight v. Dubois, 21 Fed. 693, 
695. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


oes 


8§ 333-385] 


as a summons to all adverse claimants.®’ All inter- 
ested persons are charged with knowledge of the 
notice ;°8 personal notice need not be given to them.°? 

[§ 334] e. Certificate of Improvements and Ex- 
penditures, Under the statute,! at the time of filing 
his application, or at any time thereafter, within 
the sixty days of publication, claimant is required 
to file with the register a certificate of the United 
States surveyor-general that five hundred dollars’ 
worth of labor has been expended, or improvements 
to that amount have been made upon the claim by 
himself or his grantors.2 Such certificate is based 
on the return or affidavit of the deputy mineral 
surveyor who surveyed the claim;* and is taken 
as conclusive against the United States where there 
are no fraudulent representations by the patentee.* 
Its sufficiency may be determined from the observa- 
tions of the surveyor-general or his deputy,® or from 
the testimony of persons having knowledge of the 
subject.¢ 

Character and sufficiency of labor or improve- 
ments. Generally the same class of labor and im- 
provements as satisfy the statute for annual assess- 
ment work’ will satisfy the requirements as to five 
hundred dollars’ worth of expenditure or improve- 
ments.8 

Where several locations are entered there should 
be five hundred dollars’ worth of labor or improve- 
ments for each location claimed,® and the required 
amount should be placed on each location,® unless 


97. Golden Reward Min. Co. v. 
Buxton Min. Co., 79 Fed. 868; Wight 
y. Dubois, 21 Fed. 693; Eureka Cons. Sr USS ye 
Min. Co. v. Richmond Min. Co., 8 F. 
Cas. No. 4,548, 4 Sawy. 302, 9 Morr 
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1IZ8sU. S673, 9 SCt 195), 32 Ted. 571 
U. S. v. King, 9 Mont. 75, 22 P 498. 

$ Iron Silver Min. 
U.S. 673," 9 SCC'195, “328 bi ed 
StL "UL Se ve Kane, 
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the labor or improvements on one is intended for the 
convenient working or development of all the claims, 
in which case the amount expended on the one must 
equal five hundred dollars for each elaim.1 

Annual labor. The application and the papers 
filed with it must, likewise show compliance with 
the law in respect of annual labor, at least for the 
current year.?? 

[§ 335] 38. Adverse Claims and Proceedings 
Thereon'*—a, In General. Under the provisions of 
the statute,14 where the necessary steps are taken 
by a qualified applicant to obtain a patent, if no 
adverse claim is filed with the register and receiver 
of the proper land office within the sixty days of 
publication of the notice of application, it is then 
to be assumed that applicant is entitled to a patent 
upon the payment to the proper officer of five dollars 
per acre, and that no adverse claim exists.1> Under 
such cireumstanees the land office will indulge the 
presumption that no conflicting claims exist to the 
premises described in the application;!* and appli- 
cant becomes vested with the equitable title and a 
prima facie right to a patent immediately upon the 
payment of the purchase price.’ After the period 
of publication has expired, without an adverse claim 
being filed, no objection from third persons to the 
issuance of a patent can be heard,?® except where 
it is shown that applicant has failed to comply with 
the requirements of the mineral patent statutes,?® 
in which ease a protest to the application may be 


L. ed. 875; Clark-Montana Realty Ce. 
v. Butte, etc., Copper Co., 233 Fed, 
547; Wight v. Dubois, 21 Fed. 6985 
Hall v. Equator Min., ete., Co., 11 F. 
Cas. No. 5,931, MorrMinRiehts 282. 


OO; 


Mink 578 (aff 103 U. S. 839, 26 L, ed. 
567]; Healey v. Rupp, 37% Colo. 25, 86 
P 1015; Peo, v. El Paso County Dist. 
Ct., 19 Colo. 348, 35 P 731; Kannaugh 
y. Quartette Min. Co., 16 Colo. 341, 
27 P 245; Hunt v. Eureka Gulch Min. 
Co., 14 Colo. 451, 24 P 550; Marshall 
Silver Min. Co. v. Kirtley, 12 Colo. 
410, 31 P 492; Wolfley v. Lebanon 
Min. Co., 4 Colo, 112. 

As affecting time of filing adverse 
claim see infra §§ 346, 347. 

98. Socrates Quicksilver Mines v. 
Carr Realty Co., 130 Fed. 293, 64 CCA 
539; Golden Reward Min. Co. v. Bux- 
fon Min. Co., 79 Fed. 868; Northern 

ac, R. Co. vy. Cannon, 64 Fed. 252, 4 
CCA 303 f[anp dism 17 SCt 997 mem, 
41 L. ed. 1180 mem]. 

99. Northern Pac. R. Co. v. Can- 
non, supra. ‘ 

i.  ‘Act*May 10/1872) GT UTS. S8t. 
at L.°92 c 152) 6, as amended by 
Act Jan, 223.1880 (21 U.°S, St. at TL. 
61 c' 9) § 2. 

2. St. Louis Smelting, etc., Co. v. 
Kemp, 104 U. 8. 636 Lr eds $75; 
Richardson y. Western Oil, etc., Co., 
3 F. (2a) 408; U. S. v. King, 83 Fed. 
188, 27 CCA 509; McDonald v. Mon- 
tana Wood Co., 14 Mont, 88, 35 P 668, 
43 AmSR 616; Meyendorf v. Frohner, 
3 Mont, 282; Upton v. Santa Rita 
Min. Co., 14 N. M. 96, 89 P 275; Bishop 
v. Baisley, 28 Or. 119, 41 P 936. 

Labor and improvements as condi- 
tions of continuance of mining rights 
generally see supra §§ 264-290. 

g. See cases infra this note. 

[a] Affidavit as to when improve- 
ments were made.—Where the affi- 
davit of the deputy mineral surveyor 
showing the completion of five hun- 
dred dollars’ worth of improvements 
is made subsequent to the period of 
publication, it should show, if prac- 
ticable, when the improvements were 
made. Floyd v. Montgomery, 26 
Land Dec. 122; Draper v. Wells, 25 
Land Dec, 550; Milton v. Lamb, 22 
Land Dec. 339; In re White Cloud 
Copper Min. Co., 22 Land. Dec. 252; 
In re Little Pet Lode, 4 Land Dec. 
1%. 
4 U: S. v. Iron Stkhver Min. Co., 


83 Fed. 188, 27 
CCA 509. 


6. U. S. v. Iron Silver Min. Co., 
12820 S! 6738/9 SCt 195, 32) Loved! 671% 
SN v. King, 83 Fed. 188, 27 CCA 

7. See generally supra §§ 268-277. 

8 St. Louis Smelting, ete., Co. v. 
Kemp, 104 U. S. 636, 26 L. ed. 875; 
Book vy. Justice Min. Co., 58 Fed. 106; 
U. S. v. Iron Silver Min. Co., 24 Fed. 
568 [aff_128"U. S. 678,°9 SCt° 195,32 
L. ed. 571); In re Downs, 7 Land Dec. 
71; In re Trickey Placer, 7 Land Dec. 
a) In re Emily Lode, 6 Land Dec. 


fa] Expenditures made ohtside 
the claim which tend in fact to de- 
velop the claim are sufficient. In re 
Emily Lode, 6 Land Dec. 220. See 
generally supra §§ 274-276. 

9. U. S. v. fron ‘Silver Mins 'Co., 
128°U. S-673,_9 SCt 195° 32 0; ed. 571 
{aff 24 Fed, 568]; In re Andromeda 
Lode, 13 Land Dec. 146; Circular Dec. 
9, ee Circular Instructions, Dec. 14, 
1885. 

{a] An expenditure for the devel- 
opment of the entire group cannot be 
credited to any one of such claims. 
Atte Alice Edith Lode, 6 Land Dec. 
ve lets 
10. Ferguson v. Hanson, 21 Land 
Dec. 336; Sweeney v. Northern Pac. 
R. Co., 20 Land Dec. 394. 

11. Ferguson y. Hanson, 21 Land 
Dec. 336; Sweeney v. Northern Pac. 
R. Co., 20 Land Dec. 394; In re Good 
Return Min. Co., 4 Land Dec. 221. 

Assessment work and improvements 
on one of group of claims see supra 
§§ 275, 276. 

12. In re Kinkaid, 5 Land Dec, 25. 

13. Action to determine rights to 
mining claims see infra §§ 377-403. 

“Adverse” and “protest” distin- 
guished see infra § 351. 

14. Act May 10, 1872 (17 U. S. St. 
at L. 92 ¢ 152) § 6. 

15. U. S.—Silver King Coalition 
Mines Co. v. Conkling Min. Co., 255 
We Sh 151, 41 SCt 310) 65 Li. ed! 561; 
Enterprise Min. Co. v. Rico-Aspen 
Cons. Min. Co., 167 U. S. 108, 17 SCt 
762, 42 L. ed. 96; St. Louis Smelting, 
etc., Co. v. Kemp, 104 U. S. 636, 26 


Cal.—Eclipse Gold, eto., Min. Co. v. 
Spring, 59 Cal. 304. 

Colo.—Marshall Silver Min. Co. v. 
Kirtley, 12 Colo. 410, 21 P 492, 

jada.—Swanson v. Kettler, 17 Ida 
321, 105 P 1059 [aff 224 U. S. 180, 82 
SCt 455, 56 L. ed. 721). 

Mont.—Meyendorf v. 
Mont. 282, 

Utah.—Lockhart v. Farrell, 31 Utah 
155, 86 P 1077 [rev on other grounds 


Frohner, 3 


ike: S. 142, 28 SCt 681, 52 L. .ed. 
[a] Retroactive effect.—This pro- 


vision applies to such adverse claims 
only as arise after the passage of 
the statute, and not to those which 
arose before. Eclipse Gold, ete., Min. 
Co. v. Spring, 59 Cal. 804. 

{b] In Philippines an adverse claim 
which will defeat the right to a pat- 
ent under Act July 1, 1902 (32 U. S. 
St. at L. 703 c 1869) § 45, when na- 
tives and their ancestors have held 
possession and worked mining claims 
in the Philippine Islands for the pe- 
riod required, cannot be based upon 
entry and staking of claim and filing 
notice of location, where such pos- 
session was continuous down to the 
bringing of suit to restrain the per-: 
son relying upon such acts as 
amounting to an adverse claim from 
setting up title or interfering with 
the claims. Reavis v. Fianza, 215 U. 
S:-16, 30 SCt 1, 54 L.) ed? 72: 

16. Lockhart v. Farrell, 81 Utah 
155, 86 P 1077 [rev on other grounds 
210 U. S. 142, 28 SCt 681, 62 L. ed. 


994]. 

17. U.S. v. Devil’s Den Cons. Oil 
Co., 236 Fed. 973. 

18. Creede, ete., Min., ete., Co. v. 
Uinta Tunnel Min., etc., Co., 196 U. S. 
8387, 25 SCt 266, 49 L. ed. 501; Hodg- 
son v. Midwest Oil Co., 297 Fed. 273; 
Hall v. Equator Min., ete., Co., 11 EF. 
Cas. No. 5,931, MorrMinRights 282; 
Poore v. Kaufman, 44 Mont. 248, 119 
P85, 

Waiver of adverse claim generally 
see infra § 350. 

19. Poore v. Kaufman, 44 Mont. 
248, 119 P 785; South End Min. Co, 
v.- Tinney, 22 Nev. 19, 35.:P 89. 
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made;2° but an adverse claim cannot be “asserted.” 
Under another section of the statute, the method to 
be pursued in filing and contesting such ¢laims 1s 


preseribed.”? 
Purpose of provisions. 


rightful owner.?? 
On second application. 


is pending.*# 


[§ 336] b. Nature and Scope of Adverse Claim*® 
An adverse claim within these 
statutes consists of some adverse right or interest 


—(1) In General. 


20. See infra § 351. 

21. Poore v. Kaufman, 
248, 119 P 785. 

[a] Construction of statute.—The 
clause of the statute that, after the 
expiration of the period provided 
therein for publication of notice of 
application for a patent to mineral 
lands, “no objection from third par- 
ties to the issuance of a patent shall 
be heard except it be shown that the 
applicant has failed to comply with 
the terms” of the statute, contem- 
plates only the right of any person 
to come into the land office as a kind 
of amicus curiz and protest or ob- 
ject to the issuance of a patent, and 
gives no right to assert an adverse 
elaim, so that it cannot be said to 
provide an exclusive tribunal for the 
hearing of adverse claims arising 
after the period of publication, and 
thereby to prevent the assertion of 
such claims in the state courts. 
Poore v. Kaufman, 44 Mont. 248, 119 
P7185. 

22. Act May 10, 1872 (17 U.S. St. 
at L. 98 ec 152) § 7, as amended by 
Act Mareh 3, 1881 (21 U. S. St. at_L. 
505 e 140), and Act April 26, 1882 
Conus at Te 49new 06) este 

23. Del Monte Min., ete., Co. v. 
Last Chance Min., ete., Co., 171 U. S. 


44. Mont. 


55> obSeSCt1895, 43: Led? 72; Tron 
Silver Min. Co. v. Campbell, 135 U. 
S. 286, 10 SCt 765, 34 LL. ed. 156; 


Davidson v. Calkins, 92 Fed. 230; Hn- 
terprise Min. Co. v. Rico-Aspen Cons. 
Min. Co., 66 Fed. 200, 13 CCA 390 [aff 
167-°U. SS. 108, 17 SCt 762,42 =L. ed. 
96]; Hall v. Equator Min., etc., Co., 
11 F. Cas. No. 5,931, MorrMinRights 
282; Le Fevre v. Amonson, 11 Ida. 
45, 81 P 71; Mares v. Dillon, 30 Mont. 
117, 75 P 963; Wright v. Hartville, 13 
Wyo. 497, 81 P 649, 82 P 450. 

“The purpose of the statute seems 
to be, that where there are two 
claimants to the same mine, neither 
of whom has yet acquired the title 
from the government, they shall 
bring their respective claims to the 
same property, in the manner pre- 
scribed in the statute, before some 
judicial tribunal located in the neigh- 
borhood where the property is, and 
that the result of this judicial in- 
vestigation shall govern the action 
of the officers of the land department 
in determining which of these claim- 
ants shall have the patent, the final 
evidence of title, from the govern- 
ment.” Iron Silver Min. Co. v. Camp- 
bell) 135) WS. 286,299, 10 SCt 765, 
34 L. ed. 155. 

“Looking at the scheme which this 
statute presents, and which relates 
solely to securing patents for mining 
claims, it is apparent that the law in- 
tended, in every instance where there 
was a possibility that one of these 
claims conflicted with another, to 
give opportunity to have the conflict 
decided by a judicial tribunal before 
the rights of the parties were fore- 
closed or embarrassed by the issue 


The purpose of these 
statutory provisions is to initiate a contest to settle 
disputes and conflicts so as to have determined by a 
judicial tribunal as to who is entitled to the pos- 
session of the ground in controversy, and to aid 
the land office in the issuance of a patent to the 


It is not necessary to 


adverse a second application by the same party, 
where an adverse proceeding on his first application 
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[§§ 335-336 


to all or a portion of the surface ground of a 
mining claim for which a patent is applied by an- 
Such a claim may, or must be filed, only 


by one who claims some adverse interest in the 


the surface.*2 


surface ground of the claim,?’ arising out of an 
independent conflicting mineral location,?* and only 
where such claim exists during the period of publi- 
cation of notice of such application,?® and at the 
time of the filing of the adverse.*° 
clude adverse claims initiated subsequent to the limi- 
tation period,*! or possible future conflicts beneath 


It does not in- 


Questions as to the character of the land, whether 
mineral or not, cannot be raised by the filing of an 


adverse claim or proceedings thereon, as the ques- 


of a patent to either claimant. The 
wisdom of this is apparent when we 
consider its effect upon the value of 
the patent, which is thereby ren- 
dered conclusive as to all rights 
which eould have been asserted in 
this proceeding, and that it enabled 
this to be done in the form of an 
action in a court of the vicinage, 
where the witnesses could be pro- 
duced, and a jury, largely of miners, 
eould pass upon the rights of the 
parties under instruction as to the 
law from the court.” Richmond Min. 
Co, v. Rose, 114 U. S. 576, 584, 5 SCt 
1055, 29°. ed. 273 [aff 17 Nev. 25, 
27 EMT OS). 

24. Rose v. Richmond Min. Co., 17 
Nev. 26, 27 P1105: faff 11410. S. 576; 
5 SCt 1055, 29 L. ed. 273]. 

25. Lode claimant against placer 
elaimant see infra § 358. 

Requisites and sufficiency of claim 
see infra § 349. 

26. Iron Silver Min. Co. v. Camp- 
bell; 135) US. 3286.10 SCtw65, 34 Le 
ed. 155; Hamilton v. Southern Nevada 
Gold, ete., Min. Co., 38 Fed. 562, 13 
Sawy. 1138. 

27. U.S.—Lawson v. U. S. Mining 
Co. 200 USS. 1,028 SCts15,252" Le ed: 
65; Sullivan v. Iron Silver Min. Co., 
U43' Une SS) 431922 SCt.555,.36 as eds 
214; Iron Silver Min. Co. v. Mike, 
ete, Gold) ete. Ming =Co.,. 1439 Uy S. 
394, 12 SCt 548, 36 L. ed. 201; Noyes 
v. Mantle, 127 U. S. 348, 8 SCt 1132, 
32 L. ed. 168; Noonan y. Caledonia 
GolawMinws Co: 1210. kSaso3). Ut SCt 
911, 30 L. ed. 1061; Reynolds v. Iron 
Silver Min. Co., 116 U. S. 687, 6 SCt 
601, 29 L. ed. 774; Richmond Min. Co, 
v. Rose, 114 U. S. 576, 5 SCt 1055, 
29 L. ed. 273; Chambers v. Harring- 
ton, 111 U. S. 350, 4 SCt 428, 28 L. 
ed. 452; Burke v. Bunker Hill, etc., 
Min., ete., Co., 46 Fed. 644; Stras- 
burger y. Beecher, 44 Fed, 209; Ham- 
ilton v. Southern Nevada Gold, ete., 
Min, Co., 33 Fed. 562, 13 Sawy. 113; 
Bay State Silver Min. Co. v. Brown, 
21 Fed. 167, 10 Sawy. 248; Eureka 
Cons. Min. Co. v. Richmond Min. Co., 
8 KF. Cas. No. 4,548, 4 Sawy. 302, 9 
MorrMinR 578 [aff 103 U. S. 839, 26 
L. ed. 557]; Four Hundred and Twen- 
ty Min, Co. v. Bullion Min. Co.,'9 F. 
Cas. No. 4,989, 3 Sawy. 634, 11 Morr 
MinR 608. 

Ariz.—Providence Gold Min. Co. v. 
Burke, 6 Ariz. 323, 57 P 641. 

Cal.—Champion Min. Co. v. Consoli- 
dated Wyoming Gold Min. Co., 75 Cal. 
78, 16 P 518; Mont Blane Cons. Gravel 
Min. Co, v. Debour, 61 Cal. 364. 

Colo.—Kannaugh v. Quartette Min. 
Co: 16 “Colo: 3410327 Pe e46e EL te. 
Eureka Gulch Min. Co., 14 Colo. 451, 
24 P 550; Marshall Silver Min. Co. v. 
Kairthey.) 2h Colo, ) 4003 21 P4908 
aes vy. Lebanon Min. Co., 4 Colo. 

Ida.—Swanson v. Kettler, 17 Ida. 
321, 105° P 1059. pafft' 224 U.S. 1/80) 32 
SCt 455;° 56 “Lh. ed. 7219): Cronin vy. 
Bear Creek Gold Min. Co., Ida. 


tion in dispute on an adverse claim must always be 
tried by the courts,?* and the land department has 
the exclusive right to determine the character of the 


(Hasb.) 614, 32 P 204; Back v. Sierra 
Nevada Cons. Min. Co., 2 Ida. (Hasb.) 
420, 17 P 83. 

Mont.—Basin Min., etc, Co. v. 
White, 22 Mont. 147, 55 P 1049; Gar- 
field Min., etc., Co. v. Hammer, 6 
Mont. 53, 8 P 153 [aff 130 U. S. 291, 
9 SCt 548, 32 L. ed. 964]. 

Nev.—Nesbitt v. Delamar’s Nevada 
Gold Min. (Co. 24 Nev. 27380 52 
609, 53 P 178, 77 AmSR 807; South 
End Min. Co. v. Tinney, 22 Nev. 19, 
221, 35 P 89; Hamburg Min. Co. vy. 
Stephenson, 17 Nev. 449, 30 P 1088; 
Rose v. Richmond Min. Co., 17 Nev. 
25, 27 P 1105; Golden Fleece Gold, 
etc., Min. Co. v. Cable Cons. Gold, 
ete: Min? Cos ti? SNievn eke. 

S. D.—Mars v. Oro Fino Min. Co., 
tS. D. 605, 65 NW 19. 

Utah.—Argentine Min. Co. v. Bene- 
dict, 18 Utah 183, 55 P 559. 

[a] One claiming ten years’ pos- 
session is an adverse claimant and 
may adverse an application to the 
ground without seeking a patent him- 
self. Shafer v. Constans, 3 Mont. 369. 

{b] In British Columbia the fact 
that the affidavit is made by the 
claimant’s husband does not ipso 
facto vitiate the adverse claim, but 
the question is one of bona fides. 
Aldous v. Hall Mines, 6 B. C. 394. 

28. Creede, etc., Min., etce., Co. v. 
Uinta Tunnel Min., etc., Co., 196 U. S. 
337, 25 SCt 266, 49 L. ed. 501; Powell 
v. Ferguson, 23 Land Dec. 173; Smith 
v. Wheeler, 5 Alaska 282; Davidson 
v. Fraser, 36 Colo. 1, 84 P 695, 4 
LRANS 1126. And see cases supra 
note 27. 

29. Enterprise Min. Co. v. Rico- 
Aspen Cons, Min. Co., 167 U. S. 108, 
115, 17 SCt 762, 42 lL. ed. 96; Poore 
v. Kaufman, 44 Mont. 248, 119 P 785. 

“The obvious contemplation of the 
law_in respect to these adverse pro- 
ceedings is that there shall be a pres- 
ent, tangible and certain right, and 
not a mere possibility.” Enterprise 
Min. Co. v. Rico-Aspen Cons. Min. 
Co., supra. 

Publication of notice of application 
see Supra § 333. 

30. Healey v. Rupp, 37 Colo. 25, 86 
Phones 

31. Poore v. Kaufman, 44 Mont. 
248, 119 P 785. 

fa] Relocation.—The right of per- 
sons to relocate a mining claim upon 
failure of the original locator to do 
his representation work accruing 
after such limitation has run, being 
a right which cannot be anticipated, 
is not such an existing claim as was 
contemplated by the statute. Poore 
v. Kaufman, 44 Mont. 248, 119 P 785, 

32. Champion Min. Co. v. Consoli- 
dated Wyoming Gold Min. Co., 75 Cal. 
(8) LGR oles wueer ve Stan elia ola: 
174, 22 P 436. 

33. U. S.—Steel v.. St. 
Smelting, ete., Co., 106 U. S. 
SCt 389, 27 L. ed. 226. 

Alaska.—Heckman vy. Mumford, 4 
Alaska 299, 304 [quot Cyc]. 


Louis 
447, 1 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§§ 336-342] MINES AND 
land owned by the government.*4 
Agricultural claimant. Adverse proceedings, 


within the meaning of the statute,?> have been held 
not to apply to adjudications respecting the charac- 
ter of land as between agricultural and mineral 
claimants.*6 

[§ 337] (2) Holder of Easement. The holder of 
an easement has no such interest in the premises 
as will justify the filing of an adverse claim.*? 

[§ 338] (8) Holder under Prior Claim or Patent. 
An adverse claim need not be filed by one holding 
under a prior patent,®* or who has previously ap- 
plied for a patent for the same property and has 
prosecuted his proceedings with reasonable dili- 
gence.°? 

As between senior and junior locators. The mere 
fact that a person has properly located his claim 
does not relieve him from the necessity of adversing 
an application for a patent by another;*® and on 
an application by a junior locator, on failure of the 
senior locator to adverse, it will be presumed that, 
at the time the junior location was made, the ground 
was open to entry.*t But where such refusal to 
adverse is as to a conflict area claimed by the junior 
locator, it does not create a presumption to the 
senior locator’s prejudice in respect of the remainder 
of his claims.** 

[§ 339] (4) Joint Claimant or Coodwner. An ad- 
verse claim may be filed by several joint claimants,** 
or it may be filed by one of them in behalf of all, 
without a power of attorney from the others.** A 
person vested with a right to a specified share in 
the output of the claim, under a contract with the 
Ipeators, may, but need not, join in filing an adverse 
claim.*° 

Between codwners. Where one of several co- 
owners or joint claimants or a part only apply for 
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a patent to the claim, the others who have been 
omitted from the proceedings may,** but are not 
required to, file adverse claims in order to protect 
their rights,** since they may have the other co- 
owner declared a trustee for their benefit.48 

[§ 340] (5) Lien Claimant. A lien claimant upon 
property sought to be patented need not adverse 
the application.4® But it has been held that if an- 
other claims the entire interest of applicant, adverse 
to him, under a sheriff’s deed upon execution, he 
must adverse the application,®® although this doc- 
trine has been held to be incorrect because both 
parties claim under the same title.>+ 

[§ 341] (6) Mining Claimant and Town Site 
Claimant. A mining claimant is not required to 
file an adverse claim “to an application for a patent 
to a town site extending over the surface of the 
mining claim,®? since a town site claimant cannot 
thus secure mineral land.** 

Town site claimant. It has been held that the 
owner of a town lot, unpatented, lying within the 
boundaries of a mining claim, may adverse an ap- 
plication for a patent for such claim;°* and that a 
claimant under a town site patent is bound to ad- 
verse such application.®> On the other hand it has 
been held that a town lot owner cannot adverse 
a mining claim,°® but that he may protest such 
claim.>? 

[§ 342] (7) Tunnel Site Claimant. Where a tun- 
nel claimant has discovered a lode in his tunnel, 
and subsequently another discovers the same vein 
on the surface, locates it and applies for a patent, 
the tunnel claimant may adverse such application.®* 
Where, however, the tunnel site claimant merely 
seeks to protect his tunnel, and has not as yet dis- 
covered a vein, he is not required to adverse such 
application, in order to protect his rights,°® since he 


D. C.—Lane v. Cameron, 45 App. 
404. 

Utah.—Nevada Exploration, etc., 
Co, v. Spriggs, 41 Utah 171, 124 P 


770. 

Wyo.—Wright v. Hartville, 13 Wyo. 
497, 81 P 649, 82 P 450. 

34. See supra §§ 173, 

35. Act May re 1872’ Gr Wasa st 

Li. 92 © 152) 6. 
oys8 Lassley v. Brownell, 199 Fed. 
172, 118 CCA 362; Nelson v. Brownell, 
193 Fed. 641, 113 CCA 509; Powell v. 
Ferguson, 23 Land Dec. 173. 

37. Rockwell v. Graham, 9 Colo. 
36, 10 P 284. 

38. Bennett v. Harkrader, 158 U.S. 
441, 15 SCt 863, 39 L. ed. 1046; Iron 
Silver Min. Co. v. Campbell, 135 U. S 
286, 10 SCt 765, 34 L. ed. 155; Mantle 
Ve Noves, 5 Mont. 274, 5 P 856; Lily 
Min. Co. v. Kellogg, 27 Utah Gh 74 
P 518; Wright v. Hartville, 13 Wyo. 
497, 81 P 649, 82 P 450. 

39. Steel v. Gold Lead Min. Co., 
18 Nev. 80, 1 P 448. 

40. Seymour vy. Fisher, 16 Colo. 
188, 27 P 240; Re Petrakos, 137OnGyk: 
650, 9 OntWR 367. 

41. Swanson v. Kettler, 17 Ida. 
321, 105 P 1059 [aff 224 U. S. 180, 32 
Sct’ 455, 56 L. ed. 721). 

42. Clark-Montana Realty Co. v. 
Butte, etc., Copper Co., 233 Fed. 547. 

43,) Cole_v. | Raiph, 252 U. S. 2386, 
40 SCt 321, cs L. ed. 567 [rev 249 Fed. 
Si lied GCA 133]. 

tal Mistake in name.—The fact 
that an adverse claim to a mining 
location filed in the land office states 
the name of one of the claimants as 


“Krank” instead of “John” by inad- 
vertence is immaterial, where no one 
is misled or_ prejudiced. Cole v. 
Ralph, 252 U. S. 286, 40 SCt 321, 64 L. 
ed. 567 [rev 249 Fed. 81, 161 CCA 
133]. 


44. Nesbitt v. Delamar’s Nevada 
Gold Min. Co., 24 Nev. 2738, 52 P 609, 
53 P 178, 77 AmMSR 807. 


45. Cole v. Ralph, 252 U. S. 286, 40 
SCt 321, 64 L. ed. 567 [rev 249 Fed. 
817 LE CCA: 1334; 

46. O’Hanlon v. Ruby Gulch Min. 
Co., 64 Mont. 318, 209 P 1062. 

{a] The filing of an adverse claim 
by an alleged coOwner is not such a 
proceeding as requires the bringing 
of a suit in court, although, where 
such a suit has been filed, the land 
department will await its determina- 
tion before proceeding with the pat- 
ent application. Thomas vy. Elling, 25 
Land Dec. 495. 

47. Turner _v. Sawyer, 150 U. S. 
578, 14 SCt 192, 37 L. ed. 1189; Rector 
Vi Gibbon wlll “Ue Sa2 76.) 425Ct, 605, 
28 L. ed. 427; Marquez v. Frisbie, 
101 _U. S. 4738, 25 L. ed. 800; Moore 
Vee Robbins 96. Us: 3.0. 24a sed. 
848; Johnson v. Towsley, 13 Wall. 
(U. S.) 72, 20 L. ed. 485; Stevens v. 
Grand Cent. Min. Co., 133 Fed. 28, 67 
CCA 284; Hunt v. Patchin, 35 Fed. 
815, 18 Sawy. 304; Allen v. Blanche 
Gold Min. Co., 46 Colo. 199, -102° P 
1072; Davidson v. Fraser, 36 Colo. 1, 
84 P 695, 4 LRANS 1126; Suessenbach 
v. Deadwood First Nat. Bank, 5 Dak. 
477, 41 NW 662; Brundy v. Mayfield, 
Lie Mont. 201) 38 P1067 es butesee 
Mattingly v. Lewisohn, 8 Mont. 259, 
19 P 310 (adverse claim required). 

48. O’Hanlon v. Ruby Gulch Min. 
Co., 64 Mont. 318, 209 P 1062; Brundy 
v. Mayfield, 15 Mont. 201, 38 P 1067. 
And see cases supra note 47. 

49. Butte Hardware Co. v. Frank, 
25 Mont. 344, 65 P 1. 

50. Hamilton v. Southern Nevada 
Gold, ete., Min. Co., 33 Med. 562, 13 
Sawy. 113. 

51. Turner v. Sawyer, 150 U. S. 
578, 14 SCt 192, 37 L. ed. 1189. 

52. Deffeback v. Hawke, 115 U. S. 
392, 401, 6 SCt 95, 29 L. ed. 428; Butte 
City Smoke-House Lode Cases, 6 
Mont. 397, 12 P 858; Talbott v. King, 
6 Mont. 76, 9 P 434; Silver Bow Min., 
etc., Co. v. Clark, 5 Mont. 378, 5 P 


570; Golden v. Murphy, 31 Nev. 395, 
103 P 394, 105 P 99; Coniagas Mines, 
Ltd. v. Cobalt, 20 Ont. L. 622, 630, 
15 OntWR 258 [eit ‘Cyc: 

53. See Public Lands [32 Cyc 839]. 

54, Young v. Goldsteen, 97 Fed. 
303; Bonner v. Meikle, 82 Fed. 697; 
In re Smoke House Lode, 4 Land Dec. 
555; Esler v. Cooke Townsite, 4 Land 
Dee. 212; In re Rico Town-Site, 1 
Land Dee. 556. 

55. Butte City Smoke-House Lode 
Cases, 6 Mont. 397, 12 P 858. 

56. Behrends v. Goldsteen, 1 Alas- 
ka 518; Wright v. Hartville, Te Wyo. 
497, 81 P 649, 82 P 450. 

57. Behrends Vie Goldsteen, 1 
Alaska 518. 

Bignt to protest generally see 
infra, $351, 

58. Ellet v. Campbell, 18 Colo. 510, 
Somos fat a On OLuse ll Good sct 
765, 42 L. ed. 101]. 

59. Uinta Tunnel Min., etc., Co. v. 
Creede, etc., Min., etc., Co., 196 U. S. 
337, 25 SCt 266, 49 L. ed. 501; Enter- 
prise Min. Co. v. Rico- -Aspen Cons. 
Mins Co. 167 U.S: 108, 17 SCt 762,42 
ie eas 96 [aff 66 Fed. 200, 13 CCA 

{a] Illustrations.—(1) Where one 
locates a quartz claim upon a sur- 
face discovery of a vein, subsequent 
to the initiation of a tunnel claim, 
and applies for a patent, and the tun- 
nel claimant cuts a blind vein within 
the limits of the quartz location sub- 
sequent to such location, different 
from the vein upon which the quartz 
location was made, the tunnel claim- 
ant’s failure to adverse the applica- 
tion will not affect his rights to the 
blind vein. Enterprise Min. Co. v. 
Rico-Aspen Cons. Min. Co., 66 Fed. 
200, 13 CCA 390 [aff 167 U.S. 108. 17 
Sct 762, 42 L. ed. 96]. (2) Where 
the location of a lode is made across 
the line of a tunnel, prior to the loca- 
tion of the tunnel site, the tunnel 
claimant need not adverse the appli- 
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188 342-346 ; 


cannot know im advance whether his tunnel will 
cross the discovered lode,®° and since it is reserved 
to him if undiscovered at the date of beginning the 
tunnel.*! But as to this rule there are a few de- 
cisions to the eontrary.®? 

Protest. A tunnel claimant may always show that 
there was no valid discovery within the boundaries 
of a prior located lode claim, until after the tunnel 
was located.*® 

[§ 343]-(8) Mill Site Claimant. A mill site claim- 
ant must file an adverse claim in order to protect 
any conflict area between the mill site location and 
a lode or placer location.®* 

[§ 344] (9) Holder of Equitable Title or Interest. 
The holder of an equitable title or interest in the 
claim, through a conveyance from the locator, may 
assert his claim after patent, although it was not 
filed as an adverse elaim.®> So where an agent 
or other fiduciary attempts, in violation of his re- 
lation with the locator or owner of the claim, to 
relogate and obtain a patent thereto, the original 
locator or owner need not adverse the proceedings, 
but may after patent issues assert his rights in 
court. 


cation for a patent upon the lode 
claim, for his interests are so uncer- 


Trevillion, 10 Land Dec. 194; Warren 
Mill Site v. Copper Prince, 


[§ 345] ¢. Piling—(1) In General. The first step 
in presenting an adverse claim is the filing of the 
claim in the land office where the proceedings for a 
patent are pending.®” It is essential that this step 
be taken as a prerequisite to staying proceedings in 
the land office,** and: instituting proceedings in a 
court to determine the controversy.®® ; 

In British Columbia the filing of the affidavit 
setting forth the nature, boundaries, and extent of 
the adverse claim, together with the map or plan 
thereof as required by the statute, is not a condition 
precedent to plaintiff’s right to proceed with an 
adverse action.7° 

[§ 346] (2) Time of Filing—(a) In General. As 
a general rule an adverse claim must be filed within 
the sixty-day period of publication of the notice of 
application for a patent,” or else it is regarded as 
waived.?? In accordance with the rule in respect 
of the computation of the time with respect to judi- 
cial proceedings generally,’ the first day of pub- 
lication, of the notice is excluded from the computa- 
tion and the adverse claimant is entitled to the 
whole of the last day of publication in which to file 
his claim,’* unless the last day falls on a Sunday 


patent application is made is not 


1 Land | sufficient to suspend the proceedings. 


tain they cannot be fairly litigated. 
Creede, etc., Min., etc., Co. v. Uinta 
Tunnel Min., etc., Co., 196 U. S.. 337, 
25 SCt 266, 49 L. ed. 501 [aff 119 Fed. 
164, 57 CCA 200}. 

{b] Im Colorado the court refused 
to allow a tunnel claimant’s adverse, 
where the lode claim was not on the 
line of the tunnel, and the claimant 
had not discovered the lode in the 
course of the tunnel. Corning Tun- 
nel Co. v. Pell, 4 Colo. 507. 

60. Enterprise Min. Co. v. Rico- 
Aspen Cons, Min. Co., 167 U. S. 108, 17 
SCt 762, 42 L. ed. 96; Ellet v. Camp- 
bell. 13) (Colo, 510, 33) P 521, fafi 167 
US iby weet 100, 42 Li ede LO 

61. Enterprise Min. Co. v. Rico- 
Aspen Cons. Min. Co., 167 U. S. 108, 
17 SCt 762, 42 L. ed. 96. 

62. See cases infra this note. 

[a] In Idaho it has been held 
that a tunnel claimant must adverse 
an application for a lode claim which 
was located across the line of his 
tunnel. Back v. Sierra Nevada 
Cons. Min. Co., 2 Ida. (Hasb.) 420, 
17 P 83. 

In Montana it has been held 
that, when one locates a quartz 
claim which crosses the line of the 
tunnel, and makes application for a 
patent thereto, the tunnel claimant 
may enjoin the applicant until he 
can extend his tunnel through the 
quartz claim to see whether he 
strikes or cuts a vein so as to have 
a right to initiate a surface conflict 
and file an adverse. Hope Min. Co. 
v. Brown, 11 Mont. 370, 28 P 732, 

63. Creede, etc., Min., etc, Co. v. 
Uinta Tunnel Min., etc., Co., 196 U. 
S. 337, 25 SCt 266. 49 L. ed. 501 [aff 
119 Bed. 164, 57 CCA 200]. 

[aj Thus the supreme court of 
the United States has held that the 
locator of a tunnel claim may con- 
test the date of a location of a 
quartz claim even though such claim 
was patented without adverse pro- 
ceedings, and that he may show that 
no discovery was made in the quartz 
claim prior to the location of the tun- 
nel claim, although the declaratory 
Statement of the quartz claim was 
dated and recorded prior to the loca- 
tion of the tunnel claim and site, and 
that upon such showing the tunnel 
claim is entitled to priority. Creede, 
etc., Min., ete., Co. v. Uinta Tunnel 
NEI CLG COs LO OMUGwpakoolse ZO SOt 
266, 49 L. ed. 501. 

Right to protest gemerally see in- 
fra § 351. 

64 Bay State Gold Min. Co. v. 


Bes 565; Shafer vy. Constans, 3 Mont, 

fa] A mill site claimant in pos- 
session of his mill site may maintain 
adverse proceedings, and the charac- 
ter of the land is immaterial. Shafer 
v. Constans, 3 Mont. 369. 

65. Butterfield v. Nogales Copper 
Co., 12 Ariz. 55, 95 P 182; Suessen- 
bach v, Deadwood First Nat. Bank, 
5 Dak. 477, 41 NW 662 [app dism 149 
eels USTs FSC MOb2 Sit. ay ed: 

[a] Thus, where locators convey 
a portion of the claim before patent, 
the grantee can enforce his equitable 
title after patent, although he filed 
no adverse claim, since his rights 
come through the locators’ claim 
and not adverse to it. Suessenbach 
v. Deadwood First Nat. Bank, 5 
Dak. 477, 41 NW 662 [app dism 149 
U.S. 787, 138 SCt 1052, 37 L. ed. 958]. 

[b] Rule applied.—Where plain- 
tiffs and a third person discovered 
and denounced under the laws of 
Mexico two mining claims, which 
were surveyed and monuments erect- 
ed, and for which patents were is- 
sued, but there was a variance be- 
tween the ground conveyed by the 
patents and the ground intended to 
be denounced, and defendants con- 
tracted to purchase the claims, and, 
on discovering the . variance, de- 
nounced claims covering the _ terri- 
tory intended to be included by 
plaintiffs and the third person in 
their claims, there being no actual 
fraud, defendants were not, because 
of the contract of purchase, es- 
topped from acquiring title to the 
property adversely to plaintiffs, and 
equity could not impress on _ the 
property a trust in favor of plain- 
tiffs. Butterfield v. Nogales Copper 
Co., 12 Ariz. 55, 95. P 182. 

66. Lockhart v. Johnson, 181 U, 
S.. 516, 21° SCt 665, 45 Li. ed. 979; 
Turner v. Sawyer, 150 U. S. 578, 14 
SCv192) 37" hi ed: 1189) 

Effect of agent’s location gener- 
ally see supra § 154. 

Relocation by agent or other fidu- 
ciary generally see supra § 310. 

67. Smith v. Wheeler, 5 Alaska 
282; Marshall Silver Min. Co. v. 
Kirtley, 12 Colo. 410, 21 P 492; Lan- 
caster v. Coale, 27 Colo. A. 495, 150 
P 821. 

Time of filing see infra §§ 346, 347. 


eee) Smith v. Wheeler, 5 Alaska 
[al The mere pendency of an ac- 


tion of ejectment at the time the 


Smith v. Wheeler, 5 Alaska 282. 
Filing adverse as stay of proceed- 
ings generally see infra § 348. 
69. Smith v. Wheeler, 5 Alaska 
2 


S2a 0 a 

Institution of proceedings gener- 
ally see infra § 377 et seq. 

70. Paulson v. Beman, 32 Can. S. 
C. 655 [rev 9 B. C. 184] (under B. C. 
Rev. -St. [1897] oc. .135.§ 37, as 
amended by St. [1898] ¢ 33 § 9). 
But see Kilbourne v. McGuigan, 5 
B. C. 233 (holding that the filing of 
an adverse claim in the office of the 
mining recorder is a condition prece- 
dent to the right of action). 

71. U. S.—Dahl v. Raunheim, 1323 
Uh.) S260, LO SCE 74 '33 by ed peas; 
Richmond Min. Co. v. Rose, 114 U. S. 
576, 5 SCt 1055, 29 L. ed. 273; Hamil- 
ton v. Southern Nevada Gold, etc., 
Min. Co., 33 Fed. 562, 13 Sawy. 113; 
Wight v. Dubois, 21 Fed. 693. 

Colo.—Healey v. Rupp, 37 Colo. 
25, 86 P 1015; Girard v. Carson, 22 
Colo. 345, 44 P 508; Seymour v. 
Fisher, 16 Colo. 188, 27 P 240; Hunt 
v. Eureka Gulch Min. Co., 14 Colo. 
451, 24 P 550; Marshall Silver Min. 
Cou Va, 1kirtley., 12 (Colon 141 0 eee 
492. 

Mont.—Poore v. Kaufman, 44 Mont. 
248, 119 P 785; Raunheim v. Dahl, 
6 Mont. 167, 9 P 892. 

Nev.—Nesbitt v. Delamar’s Nevada 
Gold Min. Co., 24 Nev. 2738, 52 P 609 
58 P 178, 77 AmSR 807; South End 
Min. Co. v. Tinney, 22 Nev. 19, 49, 35 
P 89; Hamburg Min. Co. v. Stephen- 
son, 17 Nev. 449, 30 P 1088. 

Utah.—Lily Min. Co. v. Kellogg, 27 
Utah 111, 74. P 518; Lavagnino v. 
Uhlig, 26 Utah 1, 71 P 1046, 99 AmSR 
808 [aff 198 U. S. 443, 25 SCt 716, 49 
L. ed. 1119]. 

B. C.—Nelson, ete., R. Co. v. Dun- 
lop; 7 B. C. 411; In re American Boy 
Mineral Claim, 7 B. C. 268, 20 CanLT 
OccNotes 320. 

fa] In Alaska under Act Congr. 
dune, LILO) (86 Ut Si St. "at Tavea9 
c 265), an adverse claim ‘‘may be 
filed at any time during the sixty- 
day period of publication or within 
eight months thereafter.” Smith v. 
Wheeler, 5 Alaska 282. 

Publication of notice of application 
generally see Supra § 333. 

72. See cases supra note 71. 

Waiver of adverse claim generally 
see infra § 350. 


73. See Time [38 Cyc 321]. 
74 Waterhouse vy. Scott, 13 Land 
Dec. 718; Bonesell v. McNider, 13 


Land Dec. 286; Jamie Lee Lode v. 


eae ee eee ea 2 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


P §§ 346-350] 


or holiday, in which ease the filing may be made on 
the next business day.7® 

Office hours. The local officers may refuse to ac- 
eept and file an adverse claim tendered after office 
hours on the last day of publication,’® but if it is 
accepted and filed thereafter it must be regarded as 
filed in time."* 

[§ 347] (b) Extension of Time. The time for 
filing the adverse claim cannot be extended by the 
consent and stipulation of the parties.‘$ Peculiar 
circumstanees, however, may justify the land de- 
partment in permitting the claim to be filed after 
the original period of publication has expired,’® as 


where knowledge of the proceeding to procure a_ 


patent was fraudulently withheld,*° or the adverse 
elaim did not arise within the statutory period and 
applicant has allowed his prosoeding to he 
dormant.®! 

In British Columbia the time may be extended by 
the court,’* and may be further extended on appli- 
eation when the time ‘first allowed has expired.*® 

[§ 348] (3) Effect of Filing. The effect of the 
filing of an adverse claim is to stay all proceedings 
in the land office upon the application for a patent, 


except the publication of notice and the making and . 


filing of the affidavit thereof, until the controversy 
is settled by a court, or the adverse claim is 
waived.%4 

[§ 849] d. Requisites and Sufficiency of Claim.*® 
Under the terms of the statute,®® the adverse claim 
filed must be upon the oath of the person or persons 
making it,*7 and must show the nature, boundaries, 
and extent of the claim.®* It must show that there 
is a conflict between the different locators of the 


Little Forepaugh Lode, 11 Land Dec. 
aa. Miner v. Mariott, 2 Land Dec. ee 

75. Waterhouse v. Scott, 13 Land 
Dec. 718; Ground Hog Lode v. Parole, 
ete., 8 Land Dec. 430. See generally 
Time [38 Cyc 329]. 

76. Giroux v. Scheurman, 23 Land 
Dec. 546. 

77. Giroux v. Scheurman, supra. 

78, In re Hagland, i Land Dec. 
591; Tilden v. Intervenor Min. Co., 
1 Land Dec. 572; Mattingly v. Lewi- 
sohn, 8 Mont. 259, 19 P 310; Steel v. 


SCt 733, 


Rose, 114 U. S. 


Alaska.—Smith 
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McGuigan, 5 B. C. 238. 
83S. Noble v. Blanchard, 7 B. CG. 


v. Tyler Min. Co., 
39 Li ed. 859: 
Donnellan, 115 U.'S. 45, 5 SCt 1110, 
29 L. ed. 348; Richmond Min. Co. v. 
5762. 5-SCt 1055; 29 
L. ed. 273; Jackson v. Roby, 109 U. S. 
440, 3 SCt- 301, 27 L. 
Louis Smelting, ete., Co. v. Kemp, 104 
U. S. 636, 656, 26 L. ed. 875; Mackay 
v. Fox, 121 Fed. 487, 57 CCA 439. 

Vv. Wheeler, 5 


[40 C.J.] 863 


same claim,®® and must set forth all the facts whieh 
tend to establish the existence of the right elaimed.*° 
If claimant proposes to obtain a patent to the area 
in conflict, if the suit is decided in his favor, he 
must set forth facts which show a full compliance 
with the law, and which would entitle him to the 
patent.?+ 

Determination of sufficiency. The sufficiency of 
an adverse claim is a question to be determined by 
the land department. 

Survey.°? If the adverse claimant sets forth and 
claims the entire tract of land mentioned in the 
application for a patent, with identical boundaries, 
no survey is required, the original survey being suffi- 
cient.°* Where the application for a patent is made 
at a time when it is impossible to seeure a survey 
of the adverse claim, the adverse claimant may show 
the nature, boundaries, and extent of his claim as 
nearly as practicable from information within his 
reach.°> In British Columbia the map or plan of an 
adverse claim required by statute to be filed as a 
condition precedent to the bringing of an adverse 
action need not be based on a survey made by the 
provincial land surveyor who signs the plan,°* and 
the fact that the jurat to an affidavit filed pursuant 
to the statute does not mention the date upon which 
the affidavit was sworn to is not a fatal defect.*” 

[§ 350] e. Waiver of Claim. It is apparent from 
the terms of the statutes®® that, as a general rule, 
if one who claims a right to all or any part of a 
mining location fails to assert his right in the time 
and manner prescribed by the statute against the 
one who seeks to obtain a patent to all or a portion 
of the same ground, the right to file the adverse 


Howe, 50 Fed. 366; Doe v. Waterloo 
Min. Co., 43 Fed. 219; Rose v. Rich- 


mond Min. Co., 17 Nev. 25, 27 P 
84. U. S.—Last Chance Min. Co. | 1105. 
LOTUS 683. 15: {a] Claim held sufficient—Where 


Gwillim v.|a protest which is made the basis of 
adverse proceedings gives the 
boundaries and extent of the alleged 
adverse claim in such manner as 
clearly and definitely to notify the 
applicant of the conflict between his 
and the adverse claim, it is suffi- 
cient. McFadden v. Mountain View 
Min., etc., Co., 27 Land Dec. 358; In 


edtnI00 St 


PR. Lead Min. Co., 18 Nev. 80, 1 P 


79. Tilden v. Intervenor Min. Co., 
1 Land Dec. 572 

[a] Tand office temporarily closed. 
—Where, during the period of publi- 
cation and posting, the land office is 
closed for a brief time for the pur- 
pose of removal to another locality, 
such time should not be computed as 
part of the sixty days within which 
an adverse claim must be filed. Til- 
den v. Intervenor Min. Co., 1 Land 
Dec. 572. 

80. Richmond Min. Co. v. Eureka 
Cons. Min. Co., 103 U. S. 839, 26 L. ed. 
557 [aff 8 F. Cas. No. 4,548, 4 Sawy. 
302, 9 MorrMinR 578]; Calhoun Gold 
Min. Co. v. Ajax Gold Min. Co., 27 
Colon weanoo, Bvi607 sss AmSR 17,7150 
LRA 209 [aff 182 U. S. 499, 21 SCt 
885, 45 L./ ed. 1200]; Kannaugh v. 
Quartette Min. Co., 16 Colo. 341, 27 

245; Lee v. Stahl, SUColoOs 12.03 weld: 
B 77; Lavagnino v. Uhlig, 26 Utah 
5 el ’p 1046, 99 AmSR 808. 

81. Gillis v. Downey, 85 Fed. 483, 
29 CCA 286. 

Star 


82. Murphy v. 
etc., Co., 8 B. C. 421. 

[al Order must be by court.—An 
order to extend the time for filing an 
affidavit and plan required by the 
statute must be made by the court, 
and cannot be made by a judge in 


Exploring, 


chambers. Murphy v. Star Explor- 
Img; etc., Co.,.8 Bucy 421: 
fb] Stronger ground is required 


for extending time in mining cases 
than in other matters. Kilbourne vy. 


1 


ae 282; Fox v. Mackay, 1 Alaska 


Ariz.mWarnekros  v. 
Ariz. 42, 108 P 2388. 

Colo.—Marshall Silver Min. Co. vy. 
Kirtley, 12 Colo. 410, 21 P 492. 

Nev.—South End Min. Co. v. 
ney, 22 Nev. 19, 35 P 89. 

N. M.—Deeney v. Mineral Creek 
eating (Cor pAlLIsL ee Nee WE 257-0 ame eee 


85. Nature and scope of adverse 
rrr generally see supra §§ 336- 
44, 

sé. Act May 10, 1872 (17 U. S. St. 
at L. 93 c 152) § 7, as amended by 
Act March=3, 1881 (21 U. S. St. at L. 
505 c¢ 140), and Act April 26, 1882 
2200s SUSt. ato L496 106)§) 1. 

87. Turner v. Sawyer, 150 U. S. 
578, 14 SCt 192, 37 L. ed. 1189; Rich- 
mond Min. Co. Vv. Rose, 114 U. S. 576, 
5 SCt 1055, 29 L. ed. 273; Jackson vy, 
Roby, 109 U.S. 440, 3 Sct SOU 2a: 
ed. 990; St. Louis Smelting, ete., Or 
v. Kemp. 104 U. S. 636, 26 L. ed. 875; 
Doe v. Waterloo Min. Co., 43 Fed. 
219; Nesbitt v. Delamar’s Nevada 
Gold Min. Co., 24 Nev. 273, 52 P 609, 
63: Pv 178, 77 AmSR 807. 

88. Turner v. Sawyer, 150 U. S. 
578, 14 SCt 192, 37 L. ed. 1189; Rich- 
mond Min. Co. v. Rose, 114 U.S. 576, 
5 SCt 1055, 29 L. ed. 273; Jackson y. 
Roby, 109 U. S. 440, 3 ‘Sct 301, 27 
ipeedeu990)s) oS: Louis Smelting, ete., 
Co. v. Kemp, 104 U. S. 636, 26 L. ed 
875; Golden Reward Min. Co. v. Bux- 
ton Min. Co., 79 Fed. 868; Anchor v. 


Cowan, 13 


Tin- 


Sige peer oe etc., Lodes, 27 Land Dec. 


89. Turner v. Sawyer, 150 U. S. 
578, 14 SCt 192, 37 L. ed. 1189; An- 
chor v. Howe, 50 Fed. 368. 

90. Little Pauline v. Leadville 
Lode, 7 Land Dec. 506; Hoffman v. 
Beecher, 12 Mont. 489, 31 P 92. 


91. Hoffman v. Beecher, supra; 
Rose v. Richmond Min. Co., 17 Nev 
576, 25 


Sct 1055, 29 L. ed. 

92. Brown vy. Bond, 11 Land Dec. 
150; In re McMaster, 2 Land. Dec. 
706: Reed v. Hoyt, 1 Land Dec. 603; 
Tilden v. Intervenor Min. Co., 1 Land 
Dec. 572; Quigley v. Gillett, 101 Cal. 
462, 35 P 1040; Hoffman v. Beecher, 
12 Mont. 489, 31 P 92; Rese v. Rich- 
mond Min. Co., 17 Nev. 25, 27 P 1105 
[aff 114 U. 8S. 576, 5 SCt 1055, 29 L. 
ed. 273]. 

93. Survey as necessary to patent 
generally see supra § 326. 

94 Anchor v. Howe, 50 Fed. 866: 

95. Hoffman v. Beecher, 12 Mont. 
4390 3d UP ro2, 

96. Paulson v. Beaman, 32 Can. 
S. C. 655 [allowing app 9 B. C. 184]. 
97. Paulson v. Beaman, supra. 

[a] Defect cured.—DHven if the 
defect could be considered fatal at 
common law, it would be eured by 
the “British Columbia Oaths “Act” 
and the British Columbia Supreme 
Court Rules (1890) rule 415. Paul- 
son v. Beaman, 32 Can. S. C. 655 [al- 
lowing app 9 B. C. 184]! 

98. Act May 10° 1872 (17 oS. 
St: ‘at Li. 938* ce. 152) $§ 6, T. 


25, 27 P 1105 [aff 114 U. §. 
273). 
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claim will be regarded as waived.*® 

[§ 351] 4. Right to Protest Issuance of Patent. 
Under the clause of the statute that after the period 
of publication no objection ‘‘to the issuance of a 
patent shall be heard, except it be shown that the 
applicant has failed to comply with this act,’’? 
any person, regardless of his interest in the subject 
matter, may, as a kind of amicus curiz, protest the 
issuance of a patent to the applicant on the ground 
that he has proceeded irregularly or fraudulently 
or otherwise failed to comply with the terms of the 
statutes.2. Thus one who has defaulted on his right 
to adverse by failing to assert it in the proper 
time and manner may nevertheless protest the issu- 
ance of the patent.? The protest can be made only 
before the land department ;* and should specifically 
allege the facts.°® 

Effect of protest. Such a protest does not bring 
the protestant into court for the assertion of his 
own title or rights,® and does not revive rights 
lost by a failure to adverse.” If the protest is sus- 
tained by the department, the: proceedings had by 
applicant are set aside,’ and if new ones are com- 
menced, the objector may be in a position to as- 
sert adverse rights;? but if the protest 1s over- 
ruled, the protestant is without further remedy,” 
except that, under the rulings of the land depart- 


99. U. S—Gwillim v. Donnellan, 
ite 10h; ASE eS. Gls SLO bigs tol 


348; Golden Reward Min. Co. v. Bux-| can be had.” 
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been error, and that the proceedings 
be stayed until fusther examination 
Wight v. Dubois, 21 


[§§ 350-353 


ment, he may appeal from the decision, if he has 
an ultimate interest in the subject matter.’ 

‘“‘Adverse’’ and ‘‘protest’’ distinguished. An 
‘‘adverse’’ denies the right of the first claimant 
to the land in question, and sets up his own title 
thereto, whereas a ‘‘protest’’ challenges the pro- 
ceedings of the first locator.’” 

[§ 352] 5, Final Entry, Payment, and Issuance 
of Patent—a. In Uncontested Proceedings. If the 
sixty-day period of publication has expired,? and 
no adverse claim has been filed in the meantime,'* 
nor any protest made against the patent,® and 
the applicant files in the land office proof that 


‘all other requirements of the statute pertaining 
‘to mineral patents!® have been complied with,'* 


and pays the purchase price of the land,‘* he is 
entitled to receive his final receipt or certificate,'® 
and in due time the issuance of a patent to him.?? 

[§ 353] b. In Contested Proceedings. Under the 
terms of the statute,?4 where applicant’s right to 
the claim is contested in an adverse suit,?” the party 
in whose favor the judgment has been rendered 
may file a certified copy of the judgment roll with 
the registrar of the land office, together with proofs 
of compliance with the other requirements of the 
statute, and upon payment of the purchase price 
and the proper fees is entitled to receive a patent 
an adverse interest, is barred by 


failure properly to adverse within 
the limited time, unless he estab- 


ton Min. Co., 79 Fed. 868; Hamilton 
v. Southern Nevada Gold, etc., Min. 
Co., 33 Fed. 562, 13 Sawy. 113; Eureka 
Cons. Min. Co. v. Richmond Min. Co., 
8 F. Cas. No. 4,548, 4 Sawy. 302, 9 


MorrMinR 578 [aff 108 U. S. 839, 26 
ied: 557A: 
Colo.—Healey v. Rupp, 37 Colo. 


25, 86 P 1015; Hunt v. Eureka Gulch 
Min. Co., 14 Colo. 451, 24 P 550. 

Mont.—Mattingly v. Lewisohn, 8 
Mont. 259, 19 PB 310. i 

Nev.—Steel v. Gold Lead Gold, 
etc., Min. Co., 18 Nev. 80, 1 P 448; 
Rose v. Richmond Min. Co., 17 Nev. 
TAS OG KS Bei OR SR as, 6) 
SCt 1055, 29 L. ed: 273]. 

Utah.—Lily Min. Co. v. Kellogg, 27 
Dtah. i310 74. P 61385. Lavagnino.v. 
Uhlig, 26 Utah 1, 71 P 1046, 99 AmSR 
808. 


See generally supra §§ 335, 346. 

EE Poe Mii IED PG IBiges. Sic 
at L. 92 c 152) § 6. 

2. Neilson v. Champagne Min., 
ete; (Co; 119) Med, «123; 55 CCA i765 
Gillis v. Downey, 85 Fed. 4838, 29 
CCA 286; Wight v. Dubois, 21 Fed. 
693;~> Bradstreet v. Rehm, 21 Land 
Dec. 30; Smuggler Min. Co. v. True- 
worthy Lode Claim, 19 Land Dec. 
356; In re Nevada Lode, 16 Land 
Dec. 532; Sweeney v. Wilson, 10 
Land Dec. 157; Dotson v. Arnold, 8 
Land Dec. 439; Bright v. Elkhorn 
Min. Co., 8 Land Dec. 122; Martin 
¥. Barker, ‘6 Land Dec. 763; In—re 
Hawke, 5 Land Dec. 131; Behrends 
v. Goldsteen, 1 Alaska 518; Beals v. 
Cone, 27 Colo. 473, 62 P 948, 83 Am 
SR 92 [aff 188 U:. S. 184, 23 SCt 275, 
47 L. ed. 4385]; Poore v. Kaufman, 44 
Mont. 248, 119 P 785. 

[a] All that this clause “cover's 
is the right to anybody to come in 
and enter his protest or objection; 
in other words, to say to the officers 
of the government that the applicant 
has not complied with the terms of 
the statute, and to insist that there 
shall be an examination by such 
officers to see if the terms have in 
fact been complied with. He does not 
appear as a party asserting his own 
rights; but if we may, So to speak, 
parallel these proceedings with those 
in a court, such an objector appears 
as an amicus curie,—a friend of 
the court,—to suggest that there has 


Fed. 693, 696. 

3. Wight v. Dubois, 21 Fed. 693; 
Whitman v. Haltenhoff, 19 Land Dec. 
245; In re Nevada Lode, 16 Land Dec. 
53a; In re~ Cedar, Hill” Min® Co:, 71 
Land Dec. 628; Beals v. Cone, 27 
Colo. 473, 62 P 948, 88 AmSR 92 [aff 
es S. 184, 23 SCt 275, 47 L. ed. 

4 Wight v. Dubois, 21 Fed. 693. 
And see caSes Supra note 2. 

5. Bradstreet v. Rehm, 21 Land 
Dec. 30. 

[a] Questions arising on the ap- 
plicant’s abstract of title are solely 
between the government and the ap- 
plicant, and cannot be raised by a 
protestant who sets up a specific de- 
fect, but has no interest in the al- 
leged adverse right, and did -not as- 
sert any adverse claim within the 
statutory period. Bradstreet v. Rehm, 
21 Land Dec. 30 

6 Neilson v. Champagne Min., 
ete.,, Co: 119. Med, 1123555 'CCATD TE: 
Wight v. Dubois, 21 Fed. 693; In re 
Nevada Lode, 16 Land Dec. 532. 

7. Neilson v. Champagne Min., etc., 
Co;rile: Med. 123. 55 (CCA 576). Washt 
v. Dubois, 21 Fed. 698. 

[a] “In other words, the right to 
protest is not the right to contest. 
The latter is lost by the failure to 
adverse. The former remains open 
to every one, holders of adverse 
claims as well as others.” Wight v. 
Dubois, 21 Fed. 693, 696. 

8 Wight v. Dubois, supra. 

9. Wight v. Dubois, supra. 

10. Wight v. Dubois, supra. 

[a] Not basis of  litigation.— 
“The protest cannot be made the 
basis of any litigation in the courts, 
for the courts are only open to those 
who have rights to assert; they sit 
for the determination of controver- 
sies. They do not, at the instance 
of strangers, review the regularity 
of proceedings between parties who 
are competent to determine such 
regularity, and who do not them- 
selves invite any judicial determina- 
tion.” Wightv. Dubois, 21 Fed. 693, 696. 

11. In re Nevada Lode, 16 Land 
Dec. 532; Bright v. Elkhorn Min, Co., 
8 Land Dec, 122. 

[a] Extent of appeal_A mineral 
claimant cannot ask the department 
to say that a protestant, who alleges 


lishes the facts which cause such 
time to begin to run; such a pro- 
testant therefore has a right to show 
that proper action was not taken to 
bring him within the statutory period 
of limitation, and to that extent only 
he is entitled to the right of appeal. 
Bright v. Elkhorn Min, Co., 8 Land 
Dec. 122. 

[b] A protestant who has no in- 
terest in the subject matter has no 
right to appeal from the decision on 
the protest. Elda Min., etce., Co. v. 
Mayflower Gold Min. Co., 24 Land 
Dec. 573; Parsons v. Ellis, 23 Land 
Dec. 69; Smuggler Min. Co. v. True- 
worthy Lode Claim, 19 Land Dec. 
356; Dotson v. Arnold, 8 Land Dec. 
439; Martin v. Barker, 6 Land Dec. 
76:33; tine res: Cedar Fill Man weCo.e 2 
Land Dec. 628. 

12. Behrends vy. Goldsteen, 1 
Alaska 518. 

13. Publication of notice gener- 
ally see supra § 333. 

14. Adverse claims and proceed- 
ings thereon see supra §§ 335-350. 
ey Right to protest see supra § 


16. See supra §§ 324-334. 

17. Noyes v. Mantle, 127 U. S. 
348, 8 SCt 1132, 32 L. ed. 168. 

1S.) Reeleri wis See ils eed 7s: 
51 CCA 230; Gillis v. Downey, 85 Fed. 
483, 29 CCA 286; Shank v. Holmes, 15 
AmIZ aac LSiaei eoleLs 

[a] Deposit.—It has been said 
that: “The purchase price of the land 
must be on deposit, and so remain 
until accepted by the Interior De- 
partment. The Interior Department 
has no right to accept the purchase 
price ... until the purchaser has 
met all the conditions prescribed by 
law and the legal regulations made 
pursuant thereto which entitle him 
to the full legal right to become the 
purchaser.” Shank v. Holmes, 15 
Ariz. 229,-238, 1387 P 871. 

19. Final receipt or certificate gen- 
erally see infra §§ 361-363. 

20. Noyes v. Mantle, 127 U.S. 348, 
8. SCt 1132.5 32) Led, 168%) Clarke 
Montana Realty Co. v. Butte, ete., 
eae Co., 233 Fed. 547 [aff 248 Fed. 


21. Act May 10, 1872 (17 U. S. St. 
at L. 93 c 152) § 7. 
22. See infra §§ 377-403. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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§§ 353-355] 


to the premises awarded by the judgment.?3 
appears from the judgment that several parties 
are entitled to separate and different portions of 
the claim, each party may pay for his portion to- 
gether with the proper fees and receive a patent 


therefor.?* 


{§ 354] 6. Rules Applicable to Particular En- 
tries and Claims—a. Placer Claims—(1) In Gen- 
eral. By virtue of an express provision of the 
claim is subject to 
entry and patent, under like circumstances and 
conditions, and upon similar proceedings, as are 
provided for vein or lode claims.é 

[§ 355] (2) Where Placer and Lode or Vein in 


mineral statutes,2> a ‘‘placer’’ 


Same Ground?’—(a) In General. 


visions of the Mineral Act,’ where one is in pos- 
session of a placer claim and also of a vein or 
lode included within the boundaries thereof, 
makes application for a patent to the placer claim, 
he may include the vein or lode in such applica- 
tion and a patent will issue for the placer claim 


23. Perego v. Dodge, 163 U. S. 160, 
16° SCt 971, 41 JL. éd, 1135! Dahl =v. 
Raunheim, 132 U. S. 260, 10 SCt 74, 
33 L. ed. 324; Richmond Min. Co. v. 
Rose, 114 U. Si 576, 5 SCt 1055, 29 
L. ed. 273; St. Louis Smelting, ete., 
Co. v. Kemp, 104 U. S. 636, 657, 26 
L. ed. 875; Mason v. Washington- 
Butte Min. Co., 214 Fed. 32, 130 CCA 
426; Healey v. Rupp, 37 Colo. 25, 86 
P 1015; Craig v. Thompson, 10 Colo. 
517, 16 P 24; Butte, etc., Min, Co. v. 
Sloan, 16 Mont. 97, 40 P 217. 

[a] The statute provides: ‘After 
such judgment shall have been ren- 
dered, the party entitled to the pos- 
session of the claim, or any portion 
thereof, may, without giving further 
notice, file a certified copy of the 
judgment-roll with the register of 
the land-office, together with the cer- 
tificate of the surveyor-general that 
the requisite amount of labor has 
been expended, or improvements 
made thereon, and the description re- 
quired in other cases, and shall pay 
to the receiver five dollars per acre 
for his claim, together with the 
proper fees, whereupon the whole 
proceedings and the judgment-roll 
shall be certified by the register to 
the commissioner of the general land 
office, and a patent shall issue there- 
on for the claim, or such portion 
thereof as the applicant shall ap- 
pear, from the decision of the court, 
to rightly possess.’ Act May 10, 
1872 (7 UStasty attelsnQorc Loge sadn 

[b] Pending appeal.—it has been 
said: “It is probably true that the 
filing of the judgment-roll would not 
entitle the claimant to a patent un- 
der the United States statute in the 
face of evidence that an appeal had 
been taken or was being taken, or 
that proceedings for a new trial were 
pending.’’ Doon y. Tesh, 131 Cal. 406, 
408, 63 P 764. 

24 Del Monte Min., etc., Co. v. 
Last Chance Min., etc., Co., 171 U. S. 
55, 18 SCt 895, 43 L. ed. 72; Gwillim 
vy. Donnellan, aLiisy Oey 45, 49, 5 SCt 
AOr 2 Oa. ed. 348; St. Louis Smelt- 
ing, etc:, Co.. v. Kemp, 104 U. S. 636, 
657, 26 L. ed. 875; Bunker Hili, etc., 
Min., etc., Co. v. Empire State-Idaho 
Min., etc., Co., 109 Fed. 538, 48 CCA 
665; Silver City Gold, etc., Min. Co. 
Ve OWwrve to utanvos4, bt Pit. 

{a] The statute provides: “If it 
shall appear from the decision of 
the court that several parties are 
entitled to separate and different por- 
tions of the claim, each party may 
pay for his portion of the claim, 
with the proper fees, and file the 
certificate and description by the 
surveyor-general, whereupon the reg- 
ister shall certify the proceedings 
and judgment-roll to the commis- 
sioner of the general land office, as 


[40 C. J.—55] 
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including the vein or lode upon payment of five 
dollars per acre for such vein or lode claim and 
twenty-five feet of surface on each side thereof and 
two dollars and fifty cents per acre for the re- 
mainder of the surface of the placer.?9 


If the lode 


is known to exist within the boundaries of the 


Under the pro- 


and 


in the preceding case, and patents 
shall issue to the several parties ac- 
cording to their respective rights.” 
Act May L105 74372 (Lv U. S. St. at L. 
93C) 152) 8%. 

25. Act July 9, are dé U. S. St. 
. 217 c 236) § 

See supra sy We Chis 
Location of ground containing 
and placer claims see supra § 


Act May 10, 1872 (17 U. S. St. 
94 ¢ 152) § 11. 

Clipper Min. Co. v. Eli Min., 
etc.,Co., 1194 U.S: 220; 24 SCt 632,148 
L. ed. 944 [aff 29 Colo. 377, 68 P 286, 
93 AmSR 89, 64 LRA 209]; Iron Sil- 
ver Min. Co. v. Mike, etce., Gold, etc., 


Min. Co., 143 U.S. 394; 12 S@€t 543; 
36 L. ed. 201; U. S. v. Iron Silver 
Min. Co,, 128-U..S. 673, 9s SCt, 195, 32 


L. ed. 571; Noyes v. Mantle, 127 U. 
Ss 348.58 ) SC. 1132. °32)) Ta) eds) 168% 
Iron Silver Min. Co. v. Reynolds, 124 
U. S. 374, 8 SCt 598, 31 L. ed. 466; 
Reynolds v. Iron Silver Min, Co., 116 
UssS:268%, Ge SCon 602 229 1. eae ita: 
Sullivan v. Iron Silver Min. Co., 109 
Un S; 550,.3-SCE-339,. 27 Li ed., 1028; 
Migeon y. Montana Cent. R. Co., 77 
Hed. 249, 23 CCA 156; Iron Silver 
Min. Co. v. Sullivan, 16 Fed. 829, 5 
McCrary 274 {rev on other grounds 
109 U.S. 550, 38 SCt 339, 27 L. ed. 
1028]. 

30. U. S.—Clipper Min. Co. v. Eli 
Min‘, etc. Co., 194 UsS.2 220, 24° SCt 
632, 48 L, ed. 944 [aff 29 Colo. 377, 
68 P 286, 98 AmSR 89, 64 LRA 2091: 
Iron Silver Min. Co. 
Gold, ete., 7 
SCt 543, 36 L. ed. 201; Dahl v. Mon- 
tana Copper Co. 132 U. S. 264, 10 SCt 
97, 33 L. ed. 325; Dahl v. Raunheim, 
1325 Wiss 200,01 OF SCtr (4.035) saneds 
324; U. S. v. Iron Silver Min. Co., 
LAS Ue) S01. Se bn obo mom suonme ds 
571; Noyes v. Mantle, 127 U. S. 348, 
8 SCt 1132, 32 L. ed. 168; Iron Silver 
Min. Co. v. Reynolds, 124 U. S. 374, 8 
SCt 598, 31 L. ed. 466; Reynolds v. 
Iron Silver Min. Co., TANS Us St 687, 6 
Sct 601, 29 L. ed. 774; Sullivan vy. 
Iron Silver Min. Co., 109 U.S. 550, 3 
SCt 339, 27 L. ed. 1028; South Butte, 
Min. Co. v. Thomas, 260 Fed. 814, 171 
CCA. 540 [aff 253 U. S. 486 mem, 40 
SCt 483 mem, 64 L. ed. 1026 mem]; 
Clark Montana Realty Co. v. Fergu- 
son, 218 Fed. 959; Barnard Realty Co. 
v. Nolan, 215 Fed. 996; Migeon v. 
Montana Cent. R. Co., 77 Fed. 249, 23 
CCA 156 [aff 68 Fed. 811]. 

Ariz.—Kansas City Min., ete., Co. v. 
Glav, OV ALIZ..526,.29) E59: 

Cal.—Mutchmor v. McCarty, 149 
Cal. 603, 87 P 85; Clary v. Hazlitt, 67 
CalersOn We but. 

Colo.—Mt. Rosa Min., 
Palmer, 26 Colo. 56, 56 P 
SR 245, 50 LRA 289. 


eter COnn vs 
176, 77 Am 


placer claim and is not included in the applica- 
tion for a patent of the placer, it will be construed 
as a conclusive declaration that the owner of the 
placer claim has abandoned it and has no right of 
possession, by virtue of his patent for the placer 
ground, to the vein or lode,®° and it is open to lo- 
cation by another.*! 
a vein or lode in a placer claim is not known to 
exist, a patent for the placer claim conveys all 
valuable minerals and other deposits within the 
boundaries thereof,?? and this rule is not affected 
by the fact that, after the lode is known to exist, 
the application is amended but without embracing 
additional territory.*? 

Proceedings for a patent of a known lode not in- 


But where the existence of 


Mont.—Washoe Copper Co. 
Junila, 43 Mont. 178, 115 P 917. . 

[a] Limitations (1) will not run 
against the right of a lode claimant 
within the boundaries of a placer 
patent to establish that the lode was 
known to exist at the time of the 
placer application, and therefore ex- 
cluded therefrom. Horsky v. Moran, 
21 Mont. 345, 53 P 1064 [writ of 
error dism 178 U. S. 205, 20 SCt 856, 
44 L. ed. 1038]; Casey v. Thieviege, 
19 Mont. 341, 48 P 394, 61 AmSR 511; 
Brownfield v. Bier, 15 Mont. 403, 39 
P 461; Raunheim v. Dahl, 6 Mont. 
GG) Be cya) |iebacs alee TO, St 260, 10 
sct 74, 33 L.: ed. 324]; Montana 
Copper Co. v. Dahl, 6 Mont. 131, 9 P 
894 [aff 132 U.S. 264, 10 SCt 97, 33 
Beaced.23:254% McCarthy v. Speed, 11 
S. D. 362, 77 NW 590, 50 LRA 184. 
(2) Limitations to adverse claims 
generally see infra § 380. 

31. See supra § 171. 

32. Clipper Min. Co. v. Eli Min., 
ete., Co., 194 U.S. 220,724 SCt 632, 48 
L. ed. 944 [aft 29 Colo. 377, 68 P 
286, 93 AmSR 89, 64 ,.LRA 209]; 
Noyes v. Mantle, 127 U. S. 348, 8 SCt 
1132, 32 L. ed. 168; Iron Silver Min. 
Co. v. Reynolds, 124 U. S. 874, 8 SCt 
598, 31 L. ed. 466; Reynolds v. Iron 
Silver Min. Co., 116 U. S. 687, 6 SCt 
601, 29 Le ed. 774; Clark Montana 
Realty Co. v. Ferguson, 218 Fed. 959; 
Mason v. Washington-Butte Min. Co., 
214 Fed. 32, 130 CCA 426; Thomas v. 
South Butte Mine Cox 211 Fed. 105, 
128 CCA 33; Migeon v. Montana Cent. 
RaeCone Fed. 249, 256, 28 CCA 156; 


Vv. 


Iron Silver Min. Co. v. Sullivan, 16 
Med; 7829, 95 McCrarys -27.4- Clipper 
Min. Cov. Vey (Eli o Man.) ete: :Co., 29 


Colo. 377, 68 P 286, 93 AmSR 89, 64 
LRA 209 [aff 194 0H 220, 24 Sct 
632, 48 L. ed. 944]; Raunheim v. Dahl, 
6 Mont. UGG Oe SO omNaATeN I o.2n Ue Ss) 
260, 10 SCt 74, 33 L. ed. 324]. 

“It matters not whether there is 
a lode or vein actually within the 
limits, which subsequent develop- 
ments may prove, if it is not known 
to exist at the time of the applica- 
tion the patent for the placer claims 
will include such lode or 
Migeon v. Montana Cent. 
supra. 

33. McConaghy v. Doyle, 32 Colo. 
92, 75 PB Ald. 

[a] Thus, where it appears that 
plaintiff’s lode claim was made upon 
a prior placer location and that at 
the time of the original application 
for patent to the placer claim the 
vein upon which the lode location 
was made was not known to exist, 
the fact that the application for 
patent was amended after the lode 
location was made was immaterial 
where the discovery shaft of the lode 
claim was included in the original 


866 [40 C.J.] 


cluded in the application for a placer. claim are 
the same as above indicated for the acquirement 
of a patent upon lode claims generally.** 

[§ 356] (b) What Constitutes Known Lode or 
A ‘‘known vein or lode’”’ 
to be included in a placer patent within the mean- 


Vein.*® 


ing of the above rules,*® where 


the application for the placer patent the vein or 
lode has been located by another, whether this fact 
is actually known to the placer applicant or not,** 
unless such location was abandoned prior to the 
application;?8 or where, although the lode or vein 
has not been located by another, the placer ap- 
plicant has knowledge of its existence,®® or 1s 
chargeable with constructive knowledge thereof, by 
reason of its existence being generally known in 
the community,*® or by reason of the fact that 
knowledge thereof would be disclosed by workings 
and a reasonable and fair inspection of the premises 
for the purpose of obtaining title front the gov- 
Whether there was a ‘‘known vein or 
lode’’ at the time of the application is usually a 


ernment.*t 


question of fact.*? 
Time of knowledge. 


not embrace any additional territory. 
McConaghy v. Doyle, 32 Colo. 92, 75 
P 419, 


34. See supra §§ 324-351. 

35. Definition of “lode” or “vein” 
generally see supra §§ 43-51. 

36. See supra § 355. E 

37. Iron Silver Min. Co. v. Mike, 
etc., Gold, etc., Min. Co., 143 U. S. 
394, 12 SCt 548, 36 L. ed. 201; Horsky 
v. Moran, 21 Mont.’345, 53 P 1064 
{writ of error dism 178 U. S. 205, 20 
SCt 856, 44 L. ed. 1038]; Mantle v. 
Noyes, 5 Mont. 274, 5 P 856 [aff 127 
U. S. 348, 8 SCt 1132332 L. ed. 168]. 

[a] A lode location by the placer 
applicant himself is not conclusive of 
the existence of a known lode. Bar- 
nard Realty Co. v. Nolan, 215 Fed. 
996. 
38. Barnard Realty Co. v. Nolan, 
supra; Migeon v. Montana Cent. R. 


Covet ed.1°249) 123 *CCA™ Tos) Ne- 
Conaghy v. Doyle, 32 Colo. 92, 75 P 
419. : 

39. Sullivan v. Iron Silver Min. 


Col, 143 OU. S.- 431, 12 SCt 555; 36°L; 
ed. 214; Iron Silver Min. Co. v. Mike, 
ete., Gold, ete., Min. Co. 143 U. S. 
394, 12 SCt 543, 36 L. ed. 201; Noyes 
vy. Mantle, 127 U. S. 348, 8 SCt 1132, 
82 L. ed. 168; Reynolds v. Iron Silver 
Min. Co., 116 U. S. 687, 6 SCt 601, 29 
L. ed. 774; Mason v. Washington- 
Butte Min. Co., 214 Fed. 32, 130 CCA 
426; Bevis v. Markland, 130 Fed. '226; 
Mutchmor v. McCarthy, 149 Cal. 603, 


S7 P85: Washoe "Copper Co. vy. 
Junila, 43 Mont. 178, 115 P 917. 
a] Deed as evidence of knowl- 


edge.—The fact that a deed by which 
a placer applicant acquired title prior 
to his application for a patent de- 
scribed the property as “where the 
original lode crosses the said gulch” 
is not evidence that the lode was 
known to exist and does not estop 
him to deny that there was a known 
lode within the limits of his placer 
location at the time he applied for 
a patent. Barnard Realty Co. v. 
Nolan, 215 Fed. 996. 
Iron Silver Min. Co. v. Mike, 
etc., Gold, etc., Min. Co., 143 U.S. 
394, 12 SCt 543, 36 L. ed. 201; Noyes 
v. Mantle, 127 U. S. 348, 8 SCt 1132, 
32 L. ed. 168; Mutchmor v. McCarty, 
149 Cal. 608, 87 P 85; Washoe Copper 
Con Woe Junilan 43) Monte) 073," 915) 
a ire 
{a] The lode crossing a patented 
placer claim, held, on the evidence, 
not identical with a lode known to 
exist’ prior to the patent and not 
excepted from the. patent as a 
“known lode.’ McKay v. Mesch, 274 


The time at which the vein 
application and the amendment did] Fed. 867. 
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exists so as nov 


at the time of 
Sufficiency of 


development.*® 


Var 


[§§ 355-358 


or lode within the placer must be known in order 
to be excepted from the grant of the placer patent 
is the time at which the application for that patent 
is made,** and hence subsequent developments and 
results are immaterial to charge applicant with 
such knowledge.** 
not be based upon mere conjecture or belief.**, 


Such knowledge, however, can- 


vein or lode. To be a known vein 


or lode, it must be clearly ascertained and be of 
such extent as to render the land more valuable 
on that account, and justify its exploitation and 


[§ 357] (c) Burden of Proof and Presumptions. 
The burden of proving the existence of a known 
vein at the time of the application for a placer 
patent is upon the person asserting it.** 
issuance of a patent on the lode claim subse- 
quent to the issue of the placer patent does not 
create a conclusive presumption that the vein was 
known to exist at the date of the placer applica- 
tion;*8 but on the other hand, a subsequent entry 
and discovery of a lode raises a presumption that 


And the 


it was previously unknown.*® 


41. Iron Silver Min, Co. v. Mike, 
etc.) |Gold, ete se Mtin. uGog = 1434 Ue ast 
394, 12 SCt 543, 36 L. ed. 201; Mason 
v. Washington-Butte Min. Co., 214 
Fed. 32, 130 CCA 426; Mutchmor v. 
McCarty, 149 Cal. 603, 87 P 85. 

42. Iron Silver Min. Co. v. Mike, 
ete. iGold, ete.,( Min’ Co.,; L435, 8: 
394, 12. SCt 543, 36 L. ed. 201; Iron 
Silver Min. Co. v. Campbell, 135 U. 
S). 286,°10° SCt 765, -84° Ti. ed. 1555 
Noyes v. Clifford, 37 Mont. 138, 94 P 
842; Brownfield v. Bier, 15 Mont. 403, 
39 P 461. 

Questions of law and fact in ad- 
verse contest see infra § 397. 

43. Iron Silver Min. Co. v. Mike, 
ete, Gold, ete, Min. Co. 143°U. S. 
394, 12 SCt 543,°36 L. ed. 201; U. S. v. 
Iron Silver Min. Co., 128 U. S. 673, 9 
SCt 195, 82 L. ed’ 571; Tron’ ‘Silver 
Min, Co. v. Reynolds, 124 U. S. 374, 
8 SCt 598, 31 L. ed. 466; South Butte 
Min. Co. v. Thomas, 260 Fed. 814, 171 
CCA 540 [certiorari den 253 U. S. 
486 mem, 40 SCt 483 mem, 64 L. ed. 
1026 mem]; Clark Montana Realty 
Co. v. Ferguson, 218 Fed. 959; Mason 
v. Washington-Butte Min. Co., 214 
Fed, 32, 130 CCA 426; Mt. Rosa Min., 
etc., Co. v. Palmer, 26 Colo. 56, 56 
P 176, 77 AmSR 245, 50 LRA 289; 
Casey v. Thieviege, 19 Mont. 341, 48 
P 394, 61 AmSR 511. 

[a]. Evidence held sufficient to 
warrant a finding that a lode was 
known to exist within the limits of 
a patented placer claim at the time 
of the application for the placer 
patent. Clark Montana Realty Co. 
v. Ferguson, 218 Fed. 959; Barnard 
Realty Co. v. Nolan, 215 Fed. 996. 

44. Clark Montana Realty Co. v. 
Ferguson, 218 Fed. 959. 

45. Sullivan v. Iron Silver Min. 
COolvgesomur non eo Lele, MS OUeO one cols 
ed. 214; Dahl yv. Raunheim, 132 U. 
Sic Opmet Ome isto ea aoe LTS OC Cleam la ees 
Iron Silver Min. Co. v. Reynolds, 124 
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Migeon v. Montana Cent. R. Co., 77 
Fed. 249, 23 CCA 156;' Iron Silver 
Min. Co.'v. Sullivan, 16 Fed. 829, 5 
McCrary 274 [rev on other grounds 


109 U.7S. 550, 38) SCt 3389, 27 Ts ed. 
1028]. 
46. Iron Silver Min. Co. v. Mike, 


etc. ,Gold.,.etc., 2 Mins Comes | i Ou 
394, 12:SCt°543, 36 L. ed. 201; U.S. v. 
Iron Silver Min. Co., 128 U. S. 673, 9 
SCt 195, 32 L. ed. 571; Clark Montana 
Realty Co. v. Ferguson, 218 Fed. 959; 
Barnard Realty, Co. v. Nolan, 215 
Fed. 996; Thomas v. South Butte 
Min. Co. 21 tpted L105 ease An sce 
Migeon vy. Montana Cent. R. Co., 77 


[§ 358] (3) Adverse Claims. 


The locator or 


Fed. 249, 23 CCA 156 [aff 68 Fed. 
811]; Mutchmor v. McCarty, 149 Cal. 
603, 87 P 85; McConaghy v. Doyle, 32 
Colo, 92, 75 P 419; Cleary v. Skiffich, 
28 Colo. 362, 65 P 59, 89 AmSR 207; 
Noyes v. Clifford, 37 Mont. 138, 94 P 
842; Casey v. Thieviege, 19 Mont. 341, 
48 P 394, 61 AmSR 511; Butte, etc., 
Min. Co. v. Sloan, 16 Mont. 97, 40 
P 217; Brownfield v. Bier, 15 Mont. 
403, 39 P 461. 

[a] Float, outcropping's, lodes, ana 
abandoned locations, separately or 
combined, do not constitute a “known 
lode” within the exclusion of Placer 
Mining Law. Clark Montana Realty 
Co. v. Ferguson, 218 Fed. 959; Bar- 


aaa Realty Co. v. Nolan, 215 Fed. 
[b] A quartz vein which contains 


so small a portion of gold, silver, etc., 
as to be of no value for mining pur- 
poses is not a known vein within the 
statute. Mutchmor vy, McCarty, 149 
Cal. 603, 87 P 85. 

47. Clark Montana 
Ferguson, 218 Fed. 959; Barnard 
Realty Co. v. Nolan, 215 Fed. 996: 
Montana Cent. R. Co. v. Migeon, 68 
Fed." 811 [aff 7,7, ‘Wed-- 249°" 92" (can 
156]; McConaghy v. Doyle, 32 Colo. 
92, 75 P 419; Kift v. Mason, 42 Mont. 
232, 112 P 392; Casey v. Thieviege, 
a Mont. 341, 48 P 394, 61 AmSR 


Realty Co. v. 


[a] Rule applied.—A quartz claim 
on a patented placer depends, for its 
ultimate validity and value, upon the 
ability of the locators to prove that, 
when the application for patent was 
made, the placer claim contained a 
known vein upon which the discovery 
of the quartz was based. Kift v, 
Mason, 42 Mont. 232, 112 P 392. 

[b] Degree of proof.—A lode 
claimant within a placer patent has 
the burden of proving that the lode 
was known to exist when the placer 
patent was applied for, by clear and 
convincing evidence, which inspires 
confidence and produces conviction. 
Clark Montana Realty Co. v, Fergu- 
son, 218 Fed. 959. 

Burden of proof in adverse contest 
generally see infra § 394. 

48. Iron Silver Min. Co, v. Camp- 
bell, 185 U. S. 286, 10 SCt 765, 34 L: 
ed. 155. 

49. Clipper Min. Co. v. Eli Min., 
ete,,, Co. 295 Colo. 377, 684k. 286, 93 
AmSR 89, 64 LRA 209 [aff 194 U. Ss. 
220, 24 SCt 632, 48 L. ed. 944]. . 

[a] Rule applied.—A finding that 
one entered upon a prior existing 
valid placer location and discovered 


and located a lode is in effect a find- - 


ing that the lode was unknown at 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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owner of a ‘‘known lode’’ claim may,°°® but is 
not required®! to, adverse an application for a 
placer patent, when a patent for the lode is not 
included in the placer application, because in such 
case the placer claimant acquires no right to the 
lode.5? 

{§ 359] b. Mill Sites.°* Under a provision of 
the mineral statutes,®* a mill site located and used 
in connection with a lode claim may be embraced 
and included in an application for a patent for 
such claim and be patented therewith,®® subject to 
the same preliminary requirements as to survey®® 
and notice’? as are applicable to veins or lodes. 
And where in such a case an application for a 
patent for the mill site is not made by applicant 
in good faith for himself,>® or does not embrace 
an application for a patent to any noncontiguous 
vein or lode,®® applicant is not entitled to a patent. 

A mill site not located in connection with a lode 
claim may be patented by proceedings similar to 
those provided for patenting lode claims,°° but 
quartz mills or reduction works are the only im- 
provements upon which the entry may be based.°* 

Adverse claim.*? If a lode claimant adverses 
an application for a mill site patent on the ground 
that the land is mineral and not subject to loca- 
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tion for a mill site,®* he must show that the land 
contains mineral which could have been profitably 
worked at the time the mill site owner’s rights 
attached.® 

[§ 360] c. Patents from Possession.°> Under an- 
other provision of the mineral statutes,°6 a per- 
son who, without any location, has held and worked 
a claim for a period equal to the time prescribed 
by the statute of limitations for mining claims of 
the state or territory where it is situated,®* and 
has complied with the necessary requisites to such 
title by possession,®® is entitled to a patent 
thereto,®® unless an adverse claim has intervened.° 
This statutory provision is to be construed in con- 
nection with the other federal mining statutes.”? 

[§ 361] 7. Final Receipt or Certificate’*—a. In 
General. A final receipt or certificate of entry 
issued by the land office upon an application for a 
mineral patent is an acknowledgment by the gov- 
ernment that applicant has’ made his proof, ¢om- 
plied with the law, and paid the purchase price of 
the property.7? If the land department issuing such 
receipt or certificate had jurisdiction so to do,’* 
unless it is lawfully canceled or set aside,’> it 
vests the holder thereof with the equitable title to 
the land deseribed therein,’® the government hold- 


the time of the entry. Clipper Min. 
Co. v. Eli Min., ete., Co., 29 Colo. 377, 
68 P 286, 98 AmSR 89, 64 LRA 209. 

50. San. Francisco Chemical Co. v. 
Duffield, 201 Fed. 830, 120 CCA 160 

51. Iron Silver Min. Co. v. Mike, 
etc., Gold, etc., Min. Co., 143 U. S. 
394, 1480, 12 SCt’ 543, 936 Ii. ed). 2015 
Noyes v. Mantle, 127 U. S. 348, 8 SCt 
1132, 32 L.jed. 168; Reynolds v. Iron 
Silver Min. Co., PCM UL St 687, 6 SCt 
601, 29 L. ed. 774. 

52. See supra § 355. 

£3. Ground subject to location for 
mill site see supra § 172. 

Mill site as adverse claim see 
supra § 343. 

54, Act May 10, eee Gis. smMst. 
at L.- 96: ¢° 152)" § 1 

55. Hartman v. Smith, 7 Mont, 19, 
14 P 648. 

56. See supra §§ 326, 327. 

{a] It must be surveyed with and 
tied to the lode.—A lode claim in the 
survey is usually designated as 

... A,” and the mill site 
as No. ae eee Land-Office 
Rules, rule 638. 

57. See supra §§ 328, 333. 

[a] The plat must. be posted on 
both the lode claim and the mill site, 
and must contain a diagram of each. 
Land-Office Rules, rule 63. 

58. Hamburg Min. Co. v. Stephen- 
son, 17 Nev. 449, 30 P 1088. 

59. Hamburg Min. Co, v. Stephen- 
son, supra. 

60. See supra §§ 324-351. 

61. Cleary v. Skiffich, 28 Colo. 362, 
65 P 59, 89 AmSR 207; Hamburg 
Min. Co. v. Stephenson, 17 Nev. 449, 
30 P 1088. 

Improvements and expenditures as 
cendition of patent generally see 
supra § 334. 

62. Adverse claims generally see 
supra §§ 335-350. 

63. See supra § 172. 

64 Cleary v. Skiffich, 28 Colo. 
65 P 59, 89 AmSR 207. 

65. Title to claim by adverse pos- 
session generally see supra §§ 165, 


166. 

66. Act July .9, 1870 (16 U. S. St. 
at L. 217 ¢.235),§ a8). 

67. See supra § 165. 

oe See supra § 166 

U. S.—Cole v. Ralph, 252 *.U. 

Ss. moat 40 SCt 321, 64 L. ed. 567 [rev 
249 Fed. 81, 161 CCA S338 [Soy We ae 
Meagher, 104 U. 8S. 279, 26 L. ed. 735. 

Cal.—Altoona Quicksilver Min, Co. 
v. Integral Quicksilver Min. Co., 114 
Cal. 100, 45 P 1047. 

Colo. —Cleary v. Skiffich, 28 Colo. 
362, 65 P 59, 89. AmSR 207. 


362, 


Mont.—Hickey v. Anaconda Copper 
P 


Min. Co., 33 Mont. 46, 81 806; 
McCowan v. Maclay, 16 Mont. 234, 
40 P 602. 


Nev.—Nash v. McNamara, 30 Nev. 
114, 138, 98 P 405, 133 AmSR 694, 16 
LRANS 168. 

N. M.—Upton v. Santa Rita Min. 
Co., 14 N. M. 96, 89 P 275. 

Philippine.—Fianza_  v. 
Philippine 610. 

70. -Cole.tv. Ralph; ‘252° Ui iS. 286, 
40 SCt 321, 64 L. ed. 567 [rev 249 
Hed 81) 9161) CCA 1133i; ‘Belk v: 
Meagher, 104 U. S. 279, 26 L. ed. 735; 
Altoona Quicksilver Min. Co. v. In- 
tegral Quicksilver Min. Co., 114 Cal. 
100, 45 P 1047; Cleary v. Skiffish, 28 
Colo. 362, 365, 65 P 59, 89 AmSR 207. 
But see McCowan v. Maclay, 16 Mont. 
234, 40 P 602 (holding that the 
phrase ‘in the absence of any ad- 
verse claim” as used in the statute 
[Rev. St. § 2332] means an adverse 
claim filed in the land office within 
sixty days, as required by § 2325, in 
opposition to an application for a 
patent to mining premises made by 
another person in such office, and 
does not mean an adverse claim filed 
within the statute of limitations). 

“The object of this section was to 
permit a party applying for patent 
to make a prima facie case before 
the land office by proving that the 
claim upon which the application for 
patent was made had been in the pos- 
session of himself and grantors for 
a period equal to the statute of 
limitations of the jurisdiction “in 
which the claim was situated, pro- 
vided no adverse claim was _ inter- 
posed. In other words—proof of pos- 
session for the statutory period in 
the absence of any adverse claim was 
to be taken by the land department 
as equivalent to an establishment in 
detail of all the facts necessary to 
constitute a valid location. The stat- 
ute, therefore, is not available in an 
action brought in support of an ad- 
verse against an application for 


Reavis, -7 


patent, for its language necessarily | 


implies that possession in the appli- 
cant for the statutory period is of no 
avail as against an adverse claim 
based upon a conflicting location... 
except it might be in such action 


that proof of such possession would |}- 
be sufficient upon which to presume! 


that all steps necessary to effect a 
location of the claim adversed had 
been taken.” Cleary ‘v. Skiffish, 
supra, 

Adverse claims generally see supra 
§§ 335-350 


71. Upton v. Santa Rita Min. Co., 
14 N. M. 96, 89 P 275. 

72. Assessment work after receipt 
see supra § 280. 

Patent certificates generally see 
Public Lands [32 Cyc 1030]. 

73. El Paso Brick Co. v. McKnight, 
233 U. S. 250, 257, 34 SCt 498, 58 Ii 
ed. 943, LRA1915A 1113; Batterton vy. 
Douglas Min. Co., 20 Ida. 760, 120 P 
827, 38 LRANS 1121. 

-. “The entry by the local land offi- 
cer issuing the final receipt [is] in 
the nature of a judgment in rem 
..-. and [determines]? ithaty the 7... 
original locations were valid and that 
everything necessary to keep them in 
force, including the annual assess- 
ment work, had been done.’ El Paso 
Brick Co. v. McKnight, supra. 

a McEvoy v. Hyman, 25 Fed. 

75> U. S. v. Record Oil Co., 242 
Fed. 746; Batterton v. Douglas Min. 
ee ap Ida. 760, 120 P 827, 38 LRANS 

Cancellation genewvally see infra 
§§ 362, 363. 

76. Consolidated Mut. Oil Co. v. 
Ui S45 245 Med S21 ASC CA T6833) 
U.S. v. Record Oil Co., 242 Fed. 746; 
Neilson v. Champagne ‘Min., etc., Co., 
119 Bed. 128, 55°CCA 576; Hamilton 
v. Southern Nevada Gold, ete., Min. 
Co., 33 Fed. 562,:13 Sawy. 113; Bat- 
terton v. Douglas Min. Co., 20 Ida. 
760, 765, 120 P 827, 38 LRANS 1121; 
Murray v. Polglase, 23 Mont. 401, 59 
P 439; Murray v. Polglase, 17 Mont. 
455, 43 P 505; McKnight v.: El Paso 
Brick Co., 16 N, M. 721, 120 P 694, 
AnnCas1912D 13809 [rev on other 
grounds 233 U. S. 250, 34 SCt 498, 58 
L. ed. 943, LRA1915A 1113]. And see 
cases infra.note 77. 

“The claimant thereafter holds the 
ground under his entry and receiver’s 
receipt; in other words, the location 
of the claim in conformity with the 
act of Congress and the local laws 
and regulations and the annual as- 
sessment work have merged into the 
higher title, and it is under the latter 
that the claimant holds his land after 
making his final proofs and receiving 
his receiver’s receipt. His claim is~° 
no longer a mere possessory claim.” 
Batterton v. Douglas Min. Co., supra. 

[a] Description of claim.—The re- 
ceiver’s receipt and final certificate 
should describe the mining claim by 
the name borne in the certificate of 
location and official survey. In re 
Sold Again Fraction Min. Lode, 20 
Land Dec. 58 

of 


[b] Description entryman,— 
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ing the dry, naked, legal title in trust for him.” 
Subject to the confirmation of the commissioner 
of the general land office and the secretary of the 
interior the certificate entitles the entryman to a 
patent for the land deseribed,’* and, so far as 
subsequently acquired rights of third persons are 
concerned, is equivalent to a patent.’® It segre- 
gates the land from the public domain, and it is 
no longer subject to entry under the general laws.*° 

Collateral attack.8: After such receipt has been 
issued the entry is complete and is not subject to 
be set aside upon collateral attack.** 

Effect of fraud. Even though the receipt is ob- 
tained by fraud, it is voidable only, and therefore 
is valid until avoided.** 

[§ 362] b. Cancellation—(1) In General. The 
general land office, either of its own motion,™* 
or upon a protest filed by a mere volunteer, act- 
ing as a friend of the government,** and although 
no adverse claim has been filed,8° has the power at 
any time before the issuance of a patent to cancel 
the final receipt or the entry for a proper cause,** 
such as on the ground of the fraud of applicant 
in procuring the receipt or entry,** or on the 
ground of his failure to comply with the provisions 
of the mineral statutes or with the rules and regu- 
lations of the land department of the interior.*® 
Such power, however, should not be arbitrarily ex- 
ercised,®°° and if a cancellation is made on a mis- 
take of law it is subject to judicial review when 


The final certificate should not em- 
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Lands open to 


[§§ 361-363 


properly drawn in question in judicial proceed- 
ing’s.°t 

Notice. The cancellation by the land department 
can be ordered only after notice to applicant for 
a patent and an opportunity to be heard,®? and 
the question whether such notice was given is one 
of fact to be determined by the land department,°* 
and in the absence of fraud, the courts are con- 
cluded by the finding of the commissioner of the 
land office upon that question.®4 

Sufficiency of cancellation. Where an entry held 
for cancellation by a local land office is affirmed 
upon appeal to the secretary of the interior, the 
cancellation is complete.°> But the entry is not 
canceled or destroyed by an order of the land 
department merely suspending the entry for the 
purpose of requiring compliance with depart- 
mental regulations;°® nor by applicant’s failure to 
appeal from an order of the department that unless 
he releases from the entry a certain portion of 
the ground his application shall be canceled, where 
no election is made and no steps taken by the de- 
partment to enforce an election or cancel the 
entry.®* 

By court. The receipt or certificate may also be 
canceled and set aside for fraud by the courts, 
in a proper suit brought by the government for 
that purpose.®% 

[§ 363] (2) Effect of Cancellation. 
tion of a final 


A eancella- 
receipt or certificate by the gen- 


brace the name of one who fails to 
show that he owned an interest in 
the claim at the date of application, 
or that subsequently, and prior to 
entry, he acquired such interest from 
a legal applicant. In re J. C. Baker 
Fraction Placer, 23 Land Dec. 112. 
77. Deffeback v. Hawke, 115 U. S. 
392, 6 SCt 95, 29 L. ed. 423; Aurora 
Hill Cons. Min. Co. v. Eighty-Five 
Min. Co., 34 Fed. 515, 12 Sawy. 355; 
Hamilton vy. Southern Nevada Gold, 
etc., Min. Co., 33 Fed. 562, 13 Sawy. 
113; Pacific Coast Min., etc. Co. v. 
Spargo, 16 Fed. 348, 8 Sawy. 645; 
Union Mill, etc., Co. v. Dangberg, 24 
Wa Caswe Nos, 14,370... 2. sSawye 7450) 
Elder v. Horseshoe Min., etc., Co., 9 
S. D. 636, 70 NW 1060, 62 AmSR 895. 
73, U. S.—Silver King Coalition 
Mines Co. vy. Conkling Min. Co., 255 
U Siv151, 41 SCt 310, 65. Li) ed. 561 
[rev on other grounds 230 Fed. 553, 
140 CCA 607, and aff 256 U. S. 18, 41 
SCt 426, 65 L. ed. 811]; El Paso Brick 
Co. v. McKnight, 233 U. S. 250, 34 
Sct 498, 58 L. ed. 943, LRAI1915A 
1113; Benson Min., etc., Co. v. Alta 
Min., etc., Co., 145 U. S. 428, 12 SCt 
Suen son eed. W625), Deffeback 5 iv. 
Hawke, 115 U. S. 392, 6 SCt 95, 29 L. 
ed. 423; U. S. v. Record Oil Co., 242 
Fed. 746; Neilson v. Champagne Min., 
eter, Co; 119 Meds 123,55. CCA 676; 
Four Hundred and Twenty Min. Co. 
Tes ulliony MingsiCo., 9) Min Cas.a No; 
4,989, 3 Sawy. 634, 11 MorrMinR 608. 
Ariz.—Alta Min., etc., Co. v. Benson 
Min., ete., Co., 2 Ariz. 362, 16 P 565 
WS Ase lars Ct Sin so) dus 
ed. 762]. 


Ida.—Batterton v. Douglas Min. 
Co., 20 Ida. 760, 120 P 827, 38 LRANS 
1121. 

Mont.—Murray Vv. 


23 

Mont. 410, 59 P 439. : 

Nev.—Courchaine v. Bullion Min. 
Co., 4 Nev. 369. 
: 79. Brown v. Gurney, 201 U. S. 
184, 26 SCt 509, 50 L. ed. 717; Neilson 
v. Champagne Min., etc., Co., 119 Fed. 
123, 55 CCA: 576; Aurora Hill Cons. 
Min. Co. v. Highty-Five Min. Co., 34 
Fed. 515, 12 Sawy. 355. 

80. Batterton v. Douglas Min. Co., 
gone. 760, 120 P 827, 38 LRANS 


Polglase, 


location generally 
see Supra §§ 125-143. 

81. Collateral attack of patent see 
infra §§ 3874, 375. 

82. Brown v. Gurney, 201 U. S. 
184, 26 SCt 509, 50 L. ed. 717; Neil- 
son v. Champagne Min., etc., Co., 119 
Hed: 123, 55 CCA 576; duast’ Chance 
Min. Co. v. Tyler Min. Co., 61 Fed. 
557, 9 CCA 613 [rev on other grounds 
LoVe UL iS. 16835 lb SOt Wsisueso) lusmed. 
859]; Aurora Hill Cons. Min. Co. v. 
Highty-Five Min. Co., 34 Fed. 515, 12 
Sawy. 355; Hamilton v. Southern 
Nevada Gold, etc., Min. Co., 33 Fed. 
562, 13 Sawy. 113; Murray v. Pol- 
glase, 23 Mont. 401, 59 P 439; Deno 
v. Griffin, 20 Nev. 249, 20 P 308. 

[a] Rule applied.—Where a final 
certificate has been issued to a claim- 
ant of oil lands, and the matter is 
pending in the general land office on 
application for a patent, the final 
certificate to defendant and proceed- 
ings in the land office cannot be dis- 
regarded and the same questions 
pending in the land office litigated in 
a suit by the United States to enjoin 
claimant from removing oil and to 
acquire an accounting for oil already 


taken, U.S. v. Record Oil Co., 242 
Fed. 746. 
[b] One whose adverse claim has 


been dismissied cannot contend that 

the patent is void because the re- 

ceiver of the public land office ac- 

cepted the purchase price and gave 

his receipt while the suit was pend- 

ane Deno v. Griffin, 20 Nev. 249, 20 
08. 

83. McKnight v. El Paso Brick 
Co., 16 N. M. 721, 120 P 694, AnnCas 
1912D 1309 [rev on other grounds 
233 U. S. 250, 34 SCt 498, 58 L. ed. 
948, LRA1915A 1113]. 

Fraud as ground for canceling or 
setting aside receipt see infra § 362. 

84. Mineral Farm Min. Co. v. Bar- 
rick, 33 Colo. 410, 80 P 1055. And 
See cases infra notes 86-89. 

[a] The commissioner of the gen- 
eral land office or the secretary of 
the interior may, of his own motion, 
upon due notice, cancel the entry of 
a mining claim location for defect in 
the proofs. Mineral Farm Min. Co. 
v. Barrick, 33 Colo. 310, 80 P 1055. 

85. Beals v. Cone, 188 U. S. 184, 


23 SCt 275, 47 L. ed. 435 [aff 27 Colo. 
473, 62 P 948]; Murray v. Polglase, 
17 Mont. 455, 43 P 505. See generally 
supra § 351. 

86. Mineral Farm Min. Co. v. Bar- 
rick, 33 Colo. 410, 80 P 1055. 

Adverse claims generally see supra 
§§ 335-350. 

87. Us S. eva) Record Oil (Co. 
Fed. 746. 
88, 89. 

{a] In Ontario the mining com- 
missioner may revoke a certificate of 
record issued in mistake. Re Rogers, 


242 
And see cases infra notes 


19 Ont. L. 622, 14 OntWR .943, 16 
AnnCas 476. : 
88 SEL» Paso... Brick. Coc. -v. 


Mc- 
Knight, 233 U. S. 250,.34 SCt 498, 58 
L. ed. 943, LRA1915A 1113; Murray 
v. Polglase, 17 Mont. 455, 43 P 505. 

89.) El. , Paso;, Brick . Go. iva Me= 
Knight, 233 U. S. 250, 34 SCt 498, 58 
L. ed. 943, LRA1915A 1113; Mineral 
Farm Min. Co. v. Barrick, 33 Colo. 
410, 80 P 1055; Murray v. Polglase, 
23 Mont. 401, 59 P 439; Murray v. Pol- 
glase, 17 Mont. 455, 43 P 505; South 
End Min. Co. v. Tinney, 22 Nev. 19, 
35° P89. 

[a] Where the lands are not min- 
eral in character, a cancellation is 
proper. German Ins. Co. v. Hayden, 
21 Colo. 127, 40 P 453, 52 AmSR 206. 

90. El Paso. Brick §Co. jivi Mee 
Knight, 233 U. S. 250, 34: SCt 498, 58 
L. ed. 948, LRA1915A 1113. 

90. ly Paso. SBricki Cons Vaaelice 
Knight, supra. 

92. Mineral Farm Min. Co. v. Bar- 
rick, 33 Colo. 410, 80 P 1055; Rebecca 
Gold Min. Co. v. Bryant, 31 Colo. 119, 
7% P 1110, 102 AmSR 17; Beals v; 
Cone, 27 Colo. 473, 62 P 948, 883 AmSR 
92 [aff 188 U. S, 184, 28 SCt 275, 47 
L. ed. 435]. 

93. Mineral Farm Min. Co. vy. Bar- 
rick, 33 Colo. 410, 80 P 1055. 

94. Mineral Farm Min. Co. vy. Bar- 
rick, supra. 

95. Murray v. Polglase, 17 Mont. 
455, 438 P 505. 

96. Gurney v. Brown, 32 Colo. 472, 
iin Peso elattez0l Uo Sa 184.026 eS Gt 
509.950 Eised. 717]. 

97. Gurney v. Brown, supra. 

935 SU Mowe ReCOrds OileiGonw 242) 
Fed. 746; U. S. v. Devil’s Den Cons. 
Oil Co., 236 Fed. 973. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 363-365] MINES AND 


eral land office, unless it is made under a mistake 
of law,°® is conclusive that the entryman failed 
to comply with all the conditions of entry, deter- 
mines that he obtained no title by his entry,? 
and precludes him from claiming any right under 
the receipt. The fact that money sufficient to pur- 
chase the land remains on deposit after cancella- 
tion does not give him any equitable rights in the 
land,* nor does he acquire any title by procuring 
an official survey thereof.5 Such cancellation in no 
way affects the original location,® and does not ren- 
der the ground open to relocation by another.” 

Rights of protestant. A protestant is not given 
the right to a patent to the ground in question, 
if the protest is sustained and the final receipt or 
entry is canceled, although such cancellation may, 
in some respects inure to his benefit.® 

Erroneous cancellation; second application. 
Where applicant’s rights to a patent have become 
vested by his fully complying with the conditions 
of the statute, such rights are not destroyed by his 
yielding to an erroneous ruling of the land depart- 
ment canceling the entry under a mistake of law;° 
but he may make a second application for a patent,’ 
and have his rights determined on the location made, 
without reference to the former application and 
entry.’ 

Void cancellation. If the act of cancellation by 
the land department is wholly unauthorized it is 
void.” 


99. El Paso Brick Co. v. Mc- 
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[§ 364] 8. Requisites and Validity of Patent— 
a. In General. The requisites and validity of a 
patent to a mining claim are governed by the rules 
relating to the requisites and validity of other 
patents to public lands,?* except to the extent that 
they are controlled by special statutory provisions, 
departmental regulations, or conditions, peculiar to 
mining claims.4# A patent for a mining claim is 
void if it is issued for land which is reserved by 
statute from sale or location,!® or which is other- 
wise appropriated,’® or is issued without authority 
of law,’’ as where it is issued pending a contest 
between claimants to determine the right of pos- 
session to the claim.1® If it is obtained by fraud 
it is not good as against another locator in pos- 
session.19 

Presumptions.2° In the absence of evidence to 
the contrary, it will be presumed, in favor of the 
validity of a mineral patent, that it was regu- 
larly issued .upon sufficient evidence and that all 
antecedent steps necessary to its issuance were duly 
complied with as required by the statutes,?! and this 
presumption can be overcome only by clear and con- 
vineing evidence.” 

[§ 365] b. Description of Claim in General. In 
describing the land granted the patent should refer 
to natural objects or permanent monuments, as de- 
seribed in the certificate of the surveyor-general ;?* 
and if it so describes the claim that it may be 
identified with reasonable certainty by a compe- 


Knight, 233 U. S. 250, 34 SCt 498, 58 
L. ed. 948, LRA1915A 1113 [rev 16 N. 
M. 721, 120 P 694, AnnCasi912D 
1309]. F 

1. Shank v. Holmes, 15 Ariz. 229, 
DSC Silalss 

2. Shank v. Holmes, supra; Mur- 
ray v. Polglase, 23 Mont, 401, 59 P 
439. 

3. Murray v. Polglase, supra. 

4 Shank v. Holmes, 15 Ariz. 229, 
3 Tehsil. 

Final payment of purchase price 
generally see supra §§ 352, 353. 

5. Shank v. Holmes, 15 Ariz. 229, 
AST Panicle 

Survey generally see supra §§ 326, 

327. 
6 Shank v. Holmes, 15 Ariz. 229, 
137 P 871; Rebecca Gold Min. Co. v. 
Bryant, 31 Colo. 119, 71 P 1110; Beals 
WeCone,. 27 -Colocor4T3,) 62° Bs 948, "83 
AmSR 92; Peoria, etc., Min., etc., Co. 
vy. -Turner, .20. Colo, A. 474, 79 P 
915. 

7 Rebecca Gold Min. Co. _ v. 
Bryant, 31 Colo. 119, 71 P 1110, 102 
AmSR 17. But see Murray v. Pol- 
glase, 23 Mont. 401, 59 P 439 (hold- 
ing that, where it is shown that a 
receipt or final entry has been can- 
celed on the ground that the appli- 
eant failed to represent the claim 
pending the application and prior to 
final payment, the ground becomes 
subject to relocation). 

Relocation of mining clai 
erally see supra §§ 305-314. 

8. Beals v. Cone, 188 U. S. 184, 23 
SCt 275, 47 L. ed. 435 [aff 27 Colo. 
473, 62 P 948, 88 AmSR 92]. 

os thik Paseo, Brick. 7.Cos Vv. Mc- 
Knight, 233 U. S. 250, 34 SCt 498, 58 
L. ed. 943, LRA1915A 1113 [rev 16 
N, M. 721, 120 P 694, AnnCas1912D 
1309]; Shank v. Holmes, 15 Ariz. 229, 
POXeee ss tole 

{a] Rule applied.—The legal ef- 
fect, under U. S. Rev. St. § 2325, of 
the allowance of an entry on an ap- 
plication for a patent to a mining 
claim by the local land agent, as a 
determination that the original loca- 
tions were valid and that all work 
necessary had been done, is not de- 
stroyed by cancellation by the land 
department of such entry and final 
receipt under a mistake of law. El 


ms gen- 


S. 250, 34 SCt 498, 58 LL. ed. 943,] RR. Co. v. Migeon, 68 Fed. 811 [aff 77 
LRA1915A 1113 [rev 16 N. M. 721,| Fed. 249, 23 CCA 156]; Northern Pac. 
120 P 694, AnnCas1912D 1309]. R. Co. v. Cannon, 54 Fed. 542, 4 CCA 

10. El Paso Brick Co. v. Me-| 303 [app dism 17 SCt 997 mem, 41 L. 


Knight, supra; Shank v. Holmes, 15 
ATIZ 6229, 01387 Pest dt. 

11. Shank v. Holmes, supra. 

12. Rebecca Gold Min. Co. v. 
Bryant, 31) 'Colo.-119,. 71 P 1110, 102 


AmSR 17. 
Public Lands [32 Cyc 


13. See 
1030]. 

14. See infra this section; and fol- 
lowing sections. 

15. St. Louis Smelting, etc., Co. 
v. Kemp, 104-U. S. 636, 26 L. ed. 875. 

Lands open to locations 
generally see supra §§ 125-143. 

16. St. Louis Smelting, etc., Co. 
v. Kemp, 104 U. S, 636, 26 L. ed. 875. 
See generally supra § 125. 

17. St. Louis Smelting, ete., Co. v. 
Kemp, 104 U. S. 636, 26 L. ed. 875; 
Northern Pac. R. Co. v. Cannon, 54 
Fed. 252, 4 CCA 303 [app dism 17 
SCt 997 mem, 41 L. ed. 1180 mem]; 


eu v. Old Eel: Min: Co;,- 2 Wtah 
74, 
[a] The want of authority which 


will make a patent void is a total 
want of authority to issue it for the 
subject of the grant and not a latent 
impropriety in exercising the author- 
ity by reason of unknown impositions 
moving thereto. Kahn v. Old Tel. 
Min. Co., 2 Utah 174. 

18. Richmond Min. Co. v. Rose, 
LAU SO Ou OM Oo Ctr 1059) 29" daesea: 
Alon Patt it Nev. "20,20 Pro a; 
Northern Pac. R. Co. v. Cannon, 
54 Fed. 252, 4 CCA 303 [app dism 
eset. 9901 “mem eral ted. sso 
mem]. 

Adverse contests generally see in- 
fra §§ 377-403. 

19. South End Min. Co. vy. Tinney, 
22 Nev. 19, 35 P 89. 

20. As to validity of patents gen- 


ereuy, see Public Lands [32 Cyc 
1032]. 
21. U.S. v. Iron Silver Min, Co., 


LIC US. OFOy 9osOLel9oonso dy ed: 
571; St. Louis Smelting, etc., Co. v. 
Kemp, 104 U. S. 636, 26 L. ed. 875: 
U. S. v. Grand Canyon Cattle Co., 247 
Fed. 446, 159 CCA 500; Peabody Gold 
Min. Co. v. Gold Hill Min. Co., 111 
Hed. SlT, 29 CCANG305 1m SS. Ve Icing, 
83 Fed. 188, 27 CCA 509; Harkrader 


Paso Brick Co. v,. McKnight, 283 U.  v. Carroll, 76 Fed. 474; Montana Cent. 


ed. 1180 mem]; Eureka Cons. Min. 
Co. v. Richmond Min. Co., 8 F. Cas. 
No. 4,548, 4 Sawy. 302, 9 MorrMinR 
578 [aff 103 U. S. 839, 26 L. ed. 557, 
560 note]; Iron Silver Min. Co. v. 
Campbell), 17% “Colo.2 267% S29euP wos: 
Stewart Min. Co. v. Ontario Min. Co., 
Zonda. (24. 132) PM 870 pathos. Ua Ss. 
350, 35 SCt 610, 59 L. ed. 989]; Mc- 
patel v. Moore,’ 19 Ida. 43,5112 P 

22. U. 8. v. Iron Silver Min. Co., 
1287 Us Se 63,1 9) (SC M95 oa ede 
571; Thallman v. Thomas, 111 Fed. 
200349) CCANSLTS 

23. Silver King Coalition Mines: 
Co. v. Conkling Min. Co., 255 U. S. 
151, 41 SCt 310, 65 L. ed. 561 [rev 
230 Fed. 553, 144 CCA 607], 256 U. S. 
18, 41 SCt 426, 65 L. ed. 811. 

Thus, under U. S. Rev. St. 
§ 2324, requiring the location of a 
mining claim to be marked on the 
ground, and § 2325, requiring the ap- 
plicant for a patent to file a plat and 
field notes and a certificate of the 
surveyor general that the plat is 
correct with such further description 
by such reference to natural objects 
or permanent monuments as. shall 
identify the claim and furnish an 
accurate description to be. incorpo- 
rated in the patent, it is the refer- 
ence to natural objects or monuments 
that is to be incorporated into the 
patent. Silver King Coalition Mines 
Co. v. Conkling Min. Co., 255 U. S. 
151,,41 SCt 310, 65 L. ed. 561 [rev 
230 Fed. 553, 144 CC\ 607], 256 U. S. 
18, 41 SCt 426, 65 L. ed. 811. 

[b] Omitting corners.—A failure 
of a patent for a mining claim to 
describe the monuments at two of the 
corners is not an adjudication in 
favor of a description inconsistent 
with the final receipt from the local 
land office, where such omission was 
pursuant to a practice of abbreviat- 
ing by omission that had been 
adopted by the land office and was 
subsequently discarded. Silver King 
Coalition Mines Co. v. Conkling Min. 
Co. 255 U.S: 1b1,- 41 SCtrsroeh is, 
ed. 561 [rev 230 Fed. 653, 144 CCA 
607], 256 U. S. 18, 41 SCt 426, 65 
L, ed. 811. 
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tent surveyor, the description is sufficient.*4 
erence in the patent to an official plat and sur- 
vey makes such plat and the field notes of the 
survey part of the description of the land.°° 

[§ 366] c. As to Extent or Area in General. A 
petent for a mining claim should be for such area 
only as applicant is entitled by statute to receive ;*° 


and like an excessive location,?* 


issued for a greater area of mining ground than 
applicant is permitted by statute to receive, it 1s 


void only as to the excess.** 


[§ 367] d. Including More than One Location. 
Since the mining laws do not limit the number of 
claims that may be located by an individual or 
association,2® a patent is valid, although it includes 
several locations, if they are all owned by the 
same applicant,®° even though the pieces of ground 
are noncontiguous ;*! and the original boundaries of 
the several locations need not be preserved in the 


patent.*” 


24. Jorgensen v. McAllister, 34 
Ida, 182, 202 P 1059. 

25. Round Mountain Min. Co. v. 
Round Mountain Sphinx Min. Co., 36 
Nev. 543, 138 P 71, 35 Nev. 392, 129 


P 308 [reh den 36 Nev. 645, 141 P 
849] 


{a] In Ontario a mining claim 
may be described by number as 
shown on a designated plan. Re 
Fen yeee 32 Ont. L. 128, 7 OntWN 
194. 

26. Raunheim v. Dahl, 6 Mont. 
UGi, Ie 892 ate 232. UO.  S4.260,, 10 
SCt 74, 33 L. ed. 324]. 

{a] A patent for a lode, within 
the limits of a placer claim, should 
be restricted to -twenty-five feet on 
each side of the lode or vein. Raun- 
heim v. Dahl, 6 Mont. 167, 9 P 892; 
Montana Copper Co. v. Dahl, 6 Mont. 
cpa P 894. See generally supra 
§ 171. 

Extent of claim generally see supra 
§§ 185-192. 

27. See supra § 190. 

28. Peabody Gold Min. Co. v. Gold 
Hill Min. Co., 106 Fed. 241 [aff 111 
Med. 817, 49°°CCA 687); Lakin’. 
Roberts, 54 Fed. 461, 4 CCA 438 [aff 
53 Fed. 333]. 

[a] A patent for a quartz location 
(1) exceeding three hundred feet on 
each side of the vein is void as to 
excess. Lakin v. Roberts, 54 Fed. 
461, 4 CCA 438. (2) A patent was 
held, valid which covered three hun- 
dred feet on each side of the lode, 
although the rules of the district at 
one time provided that a mining 
claim should not exceed one hundred 
feet on each side of each wall of 
the vein, there being uncertainty as 
to whether this local rule was in 
force or had been amended and the 
question of its existence being before 
the land office which held that the 
rule in force had not been violated. 
Parley’s Park Silver Min. Co. v. Kerr, 
TBO We SOO, SS OUND LL jase: La ed. 


906. 

[b] Under the act of 1866 a patent 
for a consolidated lode claim could 
cover ground in excess of three hun- 
dred feet in width on each side of 
the vein and be valid. Peabody Gold 
Mink iGo. wanGolra, ill Mins wo.) 97 
Fed. 657; Carson City Gold, ete., Min. 
Co. v. North Star Min. Co., 83 Fed. 
658, 28 CCA 333 [aff.738 Fed. 597). 

Effect of excessive location gener- 
ally see supra §§ 190, 191. 

29. See supra § 192. 


30. Tucker v. Masser, 113 U. S. 
208, HO es Ot 44 s0mmee Cue edn 9792 NOt. 
Louis Smelting, ete., Co. v. Kemp, 


104 U.S. 686, 26 L. ed. 875 [rev 21 
EF. Cas. No. 12,239a]; Peabody Gold 
Min, Co. v. Gold Hill Min. Co., 111 
Fed. 817, 49 CCA 637 [aff 97 Fed. 
657]; Carson City Gold, ete., Min. Co. 


v. North Star Min. Co., 83 Fed. 658, 


) 
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if a patent is 


188 365-369 


[§ 368] e. Exceptions and Reservations. The 
patent may contain exceptions or reservations so 
far as they are authorized by the provisions of the 
mining statutes,?* such as the exception or reserva- 
tion of a known vein in a placer patent.** 
the officers of the land department have no au- 
thority to insert any exceptions in a patent which 
are not provided for by such statutes, and if they 
do such exceptions are void.*® 

[§ 369] 9. Construction and Operation of Patent®® 
—a. In General. 
the jurisdiction of the land department is the judg- 
ment of that tribunal upon the evidence before it 
that the patentee is entitled to the land therein 
described,®? and vests the patentee with the legal 
title to such land.** 
‘becomes private property with which the govern- 
ment no longer concerns itself.*? 

A patent for noncontiguous pieces of ground 


But 


A patent for mineral land within 


The property patented then 


separated by a prior location does not determine the 


28 CCA 333 [aff 73 Fed. 597]; Poire 
v. Leadville Impr. Co., 6 Colo. 413; 
Poire v. Wells, 6 Colo. 406; McDon- 
ald v. Montana Wood Co., 14 Mont. 
88, 35 P 668, 43 AmSR 616. 

Labor and improvements on group 
of claims see supra §§ 275, 276. 

31. Round Mountain Min. Co. v. 
Round Mountain Sphinx Min. Co., 36 
Nev. 543;-188 P 71,35 Nev. 892, 129 
fine [reh den 36 Nev. 645, 141 P 


32. Carson City Gold, ete., i 
Co. v. North Star Min. Co., 73 Fed. 
597 [aff 83 Fed. 658, 28 CCA 333]. 

33. Waterloo Min. Co. v. Doe, 82 
Fed. 45, 27 CCA) 560; Montana Ore 
Purchasing Co. vy. Boston, ete., Cons. 
reek Min. Co., 20 Mont. 336, 51 P 
159. 

{a] A common reservation is to 
the effect that the premises, granted 
with the exception of the surface, 
may be entered by the proprietor of 
any other vein, lode, or ledge, the 
top or apex of which lies outside of 
the boundaries of the granted prem- 
ises, if its dip extends into such 
premises, for the purpose of extract- 
ing and removing the ore from such 
other vein, lode, or ledge. Waterloo 
rae Co. v. Doe, 82 Fed. 45, 27 CCA 
50. 

34. McKay v. Mesch, 274 Fed. 867; 
Clary v. Hazlitt, 67 Cal. 286, 7 P 701. 

[a] Reservation void.—A _ certifi- 
cate of purchase of a placer claim 
issued after the act of July 9, 1870, 
and prior to the act of May .10, 1872, 
conferred upon the purchaser an 
equitable title and vested right to a 
patent, which is not subject to § 11 
of the. latter act, and a reservation 
made in a patent for such claim, 
issued after May 10, 1872, of. all 
known lodes within the limits of the 
placer claim, was unauthorized and 


void. Cranes. ,Guleh, Min, “Co. v. 
Seherer, 134 Cal, 350, 66 P 487, 86 
AmSR 279. , 


{b] Conclusiveness,—(1) The issu- 
ance by the land department of a 
patent for a placer mining claim is 
not conclusive that there is no known 
lode therein, and a general exception 
in the patent of any known lode may 
be invoked by any subsequent claim- 
ant of a lode, although the effect 
may be to lessen or wholly destroy 
the value of the placer claim. McKay 
v. Mesch, 274 Fed.. 867. (2) Con- 
clusiveness of mineral patents gen- 
erally see infra § 374. 

Rule applicable where placer and 
vein in same ground generally see 
supra §§ 355-357. 

35. Davis v. Wiebbold, 139 U. S. 
507, 11 SCt 628, 35 L. ed. 238; Sparks 
Verbderce. 115 U.S 40Sh boCtel 02.200 


L. ed. 428; Deffeback v. Hawke, 115: 


UPES 73892) GS Cty Ob 20d, cede aust 
Cranes Gulch Min. Co. v. Scherer, 134 


Cal. 350, 66 P 487, 86 AmSR 279; 
Hawke v. Deffebach, 4 Dak. 20, 22 
NW 480; Pierce v. Sparks, 4 Dak. 1, 
22 NW 491; Weibold v. Davis, 7 
Mont. 107, 14 P 865; King v. Thomas, 
6 Mont. 409, 12 P 865; Butte City 
Smoke-House Lode Cases, 6 Mont. 
397, 12.P 868. Falpott “v. King, 6 
Mont. 76, 9 P 434. 

“The patent of a mining claim car- 
ries with it such rights to the land 
which includes the claim as the law 
confers, and no others, and these 
rights can neither be enlarged nor 
diminished by any reservations of the 
officers of the Land Department, rest- 
ing’ for their fitness only upon the 
judgment of those officers.” Davis 
v. Wiebbold, 139 U. S. 507, 528, 11 
SCt 628, 35 L. ed. 238. 

{a] Illustration.— Where the area 
of a quartz claim as allowed is, ex- 
cept as to two and ninety-eight hun- 
dredths acres, embraced in a con- 
flicting location, which is expressly 
excepted from the grant in the patent 
thereto, such patent is void in so far 
as it attempts to convey the lode or 
vein on its strike independently of 
the granted surface. Montana Ore 
Purchasing Co. v. Boston, etc., Cons. 
Copper, etc., Min. Co., 20 Mont, 336, 
51 (Paro or 

36. Of patents generally see Pub- 
lic Lands [32 Cyc 1033]. 

27. Conkling Min.. Co. v. Silver 
King Coalition Mines Co., 230 Fed. 
5538, 144 CCA .607 [rev on’ other 
grounds 255 U. S. 151, 41 SCt 310, 65 
L. ed.‘ 561]; New Dunderberg Min. 
Co. v. Old, 79 Fed. 598, 25 CCA 116. 

38. Steel v. St.. Louis Smelting, 
eter Co.,.106,U, Si 44752 SCt 839" 27 
L. ed. 226; St. Louis Smelting, etce., 
Co. v. Kemp, 104 U. S. 636, 26 L. ed. 
875; Heydenfeldt v. Daney Gold, etc., 
Min. Co., 93°U. ‘S. 634, 23) Le ed. 996; 
Conkling Min. Co. v. Silver King Coa- 
lition Mines Co., 230 Fed. 553, 144 
CCA 607 [rev’on other grounds 255 
Un Si 151,41 SCti 310, 66,70, ted, 561% 
New Dunderberg Min. Co. v. Old, 79 
Fed. 598, 25°CCA. 116; Last Chance 
Min. Co. v. Tyler? Min. Co., 61 Fed. 
557, 9 CCA 613 [rev on other grounds 
157 U. 8. 683 mem, 15 SCt 733 mem, 


. Richmond Min. Co., 8 F. 
Cas. No. 4,548, 4 Sawy. 302, 9 Morr 
MinR 578 [Laff 103 U. S, 839, 26 L. ed. 
557]; Whildin v. Maryland -Gold 
Quartz Min. Co., 33 Cal. A. 270, 164 
P, 908; West v. Minneapolis Min., 
etc... Co.. GMont) 207) Pir sae. lButte 
City Smoke-House Lode Cases, 6 
Mont. 397, 12 P 858; Talbott v. King, 
6 Mont. 76, 9 P 434 [writ of error 
dism 136 U. S. 687 mem, 10 SCt 1068 
mem, 34 L. ed. 552 mem]; Kahn v. 
Old Tel. Min. Co., 2 Utah 174. 

39. West v. Minneapolis Min., etce., 
Co., (Mont.) 217 P 342. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


( 
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§ 369-371], 


invalidity of the intervening loeation.*° 

[§ 370] b. Property and Rights Included in Gen- 
A patent for mineral land conveys the sur- 
face and all veins beneath which have their apices 
within the surface boundaries of the claim,4? except 
such as are excepted or reserved from the grant,*? 


eral.41 


or have been otherwise granted.*4 


As controlled by boundaries or monuments. 
construing a mineral patent the boundary lines of 
the claim, as defined by the patent, are usually 
the only lines by which the rights of the parties 
can be determined; ;*° and under the express pro- 
visions of the Mineral Act*® those lands only are 
included in the patent that are bounded by the 
lines actually marked, defined, and established upon 
the ground by the monuments of the official survey 
upon which the patent grant is based,’” and in ease 
of dispute such monuments constitute the highest 
authority as to what.land is patented, and pre- 
vail over courses or distances as deseribed in the 


patent.*® 


_ Excluded area. Where several mining claims con- 


40. Round Mountain Min. Co. v. 
Round Mountain Sphinx Min. Co., 36 
Nev. 548, 1388 P 71 [reh den 36 Nev. 
ae 141,.P 849], 35 Nev. 392, 129. P 

41. 2" patent to placer claim see 
Lawson v. U. S. Mining Co., 
207-U.. S. 1,228 SCt 15, 52 Li. ed, 65; 
St. Louis Min., etc., Co. v. Montana 
Min; Co.,° 194 U.S. 235,24 SCt 654, 
48° L, ed. 953 [aff 113 Fed. 900, 51 
CCA 530, 64 LRA 207]; Gwillim v. 
ponnellan, 116. U..S.°46;, b.SCt 11105 
29 L. ed. 348; ‘Work Min., ete., Co. v. 
Doctor Jack Pot Min. Co.,.194 Fed. 
620, 114 CCA 3892; Crown Point Min. 
Co. v. Buck, 97 Fed: 462, 38 CCA 278; 
Carson City. Gold, .ete., Min. Co. v. 
North Star Min. Co., 83 Fed. 658, 28 
CCA 333; New Dunderberg Min. Co. 
VomOldne ios Men. ooo. COAT Lt: 
Bureka Cons, Min. Co. v. Richmond 
Min. Co., 8 F. Cas: No. 4,548, 4 Sawy. 
302, 9° MorrMinR 578 [aff 103 U. S. 
839, 26 L. ed. 557); Hall v. Equator 
Min. eter) Co. '16: BY Cass. Noi 559313 
bad Ve OlGucebel wine Coa eoitan 

4: 

[a] A patent issued under the act 
of 1866, although expressly attempt- 
ing to convey a Specific length of the 
discovery vein, actually conveys only 
so much thereof as has its apex 
within the surface boundaries. Wal- 
rath v. Champion Min. Co., 171 U. S. 
293, 18 SCt 909, 438 L. ed. 170; Whil-+ 
din v. Maryland. Gold Quartz: Min. 
Co., 33 Cal. A. 270, 164 P 908. 

[b] Retroactive effect of act of 
1872.—(i) Where a claim was lo- 
cated under the law of 1866, and pat- 
ent applied for prior to the passage 
of the act of 1872, and patent is is- 
sued under the latter act, it conveys 
all veins which have their apices 
within the surface boundaries of the 
claim, although one of such veins 
had been located under the law of 
1866. New Dunderberg Min. Co. v. 
Old; 79 Fed. 598, 25° CCA “116. *' (2) 
But an election by the grantee of a 
patent for a lode mining claim to 
abandon rights acquired under the 
act of 1866 cannot be imported from 
the fact that such patent, in addition 
to granting such rights, also purports 
to grant all that would have been ac- 
quired by a location under the act of 
1872. East Cent. Eureka Min. Co. v. 
Central Eureka Min. Co., 204 U. S. 
266, 27 SCt 258, 51 L. ed. 476 [aff 
ae Calse Laie thor tee Noo45) 9. JTERAIN'S 

40]. - 

Patent for public land generally as 
including minerals see Public Lands 
[32 Cyc 1035]. 

43. Del Monte’ Min., etc., Co. v. 
Last Chance Min., ‘etc., ‘Core 174g Ss: 
55,-18 SCt. 895, 43 L. ed. 72; Eclipse 
Gold, ete., Min. Co. v. Spring, 59 Cal. 
304; Re Mackenzie & Mann, Ltd., 


MINES AND MINERALS 


In 


(Sask.) 10 WestLR_ 668. 
cases supra note 42. 

[a] Tllustraticn.—A patent for a 
mining claim issued under the act 
of May 10, 1872, which contains the 
following condition: ‘‘That the grant 
hereby made is restricted to the land 
hereinbefore described as lot No. 37, 
with two thousand four hundred 
(2,400) linear feet of the WBHclipse 
quartz mine, vein, lode, ledge, or de- 
posit, and for the length aforesaid 
throughout its entire depths, as 
aforesaid, together with all other 
veins, lodes, ledges, or deposits, 
throughout their entire length as 
aforesaid, the tops or apexes of which 
lie inside of the exterior lines of said 
survey, aS against all persons claim- 
ing under location made upon such 
other veins, lodes, ledges, or deposits 
subsequent to May 10, 1872,” excludes 
from the grant any other ledge lo- 
cated -by parties other than the 
erantees prior to May-10, 1872, al- 
though the top or apex of such other 
ledge may lie inside of the exterior 
lines of the premises granted. Eclipse 


And see 


Gold, etc., Min. Co. v. Spring, 59 Cal, 
304, 306. 
ogee Crown grant of mining lands 


eserving railway right of way.—La 
Rose Min. Co. v. Temiskaming, etc., 


Re~Comimn:,- EL9Y09]? AL Cs (Can:) 347 
{aff 10 OntWR 516 (dism app 9 Ont 
WR 518)). 

44. Kahn v. Old Tel. Min. Co., 2 
Utah 174. 

45. Carson City Gold, etc., Min. 
Co. v. North Star Min. Co., 73 Fed. 


597 [aff 83 Fed. 658, 28 CCA 333}. 

AGS AG —May= Oo hS a2 Cle Wn as. 
St. at L. 94 c 152) § 8, as amended 
by Act April 28, 1904 (33 U. S. St. 
ate 545 ¢ 17.964). 


47. Conkling Min. -Co. v. Silver 
King Coalition Mines Co., 230 Fed. 
553, 144 CCA 607 [rev on_ other 


grounds’ 255 U. S:. 


151, 41 SCt 310, 
65 L. ed. 561]. 


48. Conkling Min. Co. v. Silver 
King Coalition Mines Co., supra; 
Cullacott v. Cash Gold, etc., Min. Co., 


BS OolOs Lio, Gee eats Belle ve Skiite 
corn, 6 N.’M. 399, 28 P 768; Plummer 
v. McLain, (Tex. Civ. A.) 192 SW 
571 

[a] Explanatory evidence.—W here 
a patent for a mining claim describes 
the boundary as running from corner 
No. 1 to ‘corner No. 2, each marked 
by a pine post and thence by speci- 
fied courses and distances to corners 
Nos. 3 and 4, without mentioning any 
monuments at these last corners, 
evidence is admissible to show that 
the field notes show marked posts at 
such corners, and that such posts 
were found on the ground; and, when 
the court believed such evidence, 
such monuments controlled the 
courses and distances. Silver King 
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flict and the patent does not mention any exclu- 
sions of the conflict area, although the total area. 
recited shows that an exclusion has been made, 
it must be presumed that the exclusions were made 
in favor of that claim, the discovery point of which 
les within the conflict territory.*® 

[§ 371] c. Extralateral Rights.°° 
properly grant all extralateral rights;°4 but al- 
though such rights are not mentioned in the pat- 
ent,>? they attach by virtue of the location upon 
which the patent is based,°* and are determined by 
the actual position of the vein in the ground and 
not by its. position as marked in the patent.°* 
the absence of proof to the contrary, however, it 
will be presumed that the end lines of the ¢laim 
as fixed in the patent are the true end lines, as 
affecting extralateral rights,°> and that the loca- 
tion was laid along the course of the vein, and 
that the vein or lode crosses the end lines of the 
claim as marked on the ground, and that the side 
lines are laid in the direction of the strike or 
onward course of the vein.®® 


A patent may 


In 


The issuance of a 


Coalition Mines Co. v. Conkling Min. 
Co., 255 U. S. 151, 41 SCt 310, 65 DL. 
ed. 561 [rev 230 Fed. 553, 144 CCA 
607 (rev on other grounds 256 U. S. 
18) 41 SCt 4263) 165) Ey ed.8 i). 

{b] If “the description in the 
patent is unambigucus, and the in- 
tent of the parties is clear beyond 
doubt to convey the tract so de- 
scribed, that intent must prevail 
over this jor any other rule of con- 
struction.’ Conkling Min. .Co.. v. 
Silver King Coalition Mines Co., 230 
Fed. 558, 560, 144 CCA 607: [rev on 
other grounds 256) WS Lol ee LES Ou 
310, 65 L.-ed. 561). : 

49. Round Mountain Min. Co. v. 
Round Mountain Sphinx Min. Co., 36 
Nev. 5438, 188 P 71 [reh den 36 Ney. 
645, 141 P 849], 35 Nev. 392, 129 P 
308. 

50. pata Sitar hay rights generally 
see supra §§ 239-256 

51. Watson. Min. Co, v. Doe, 82 
Fed. 45, 27 CCA 50. 


52. Doe v. Waterloo Min. Co., 54 
hate 935. And see cases infra note 
oF 

53. Gwillim v. Donnellan, 115 U. 
S. 45, 5 -SCt.-1110,. 29 "L. eds 348; 


Clark-Montana Realty Co. v. Butte, 
etc., Copper Co., 233 Fed. 547 [aff 
248 Fed. 609, 160 CCA 509]; Empire 
State-Idaho Min., etce., Co. v. Bunker 
Hill, ete.. Min., ete., Co.. 114 Fed. 
420, -52 CCA 932: New Dunderberg 
Min, Co., v:. Old,;.79' Wed:''5985'25 .CCA 
116; Del Monte Min., ete., Co. v. New 


York, .ete.,°* Min.’ Co)? 66") Ped.) 212 
Whildin v. Maryland Gold Quartz 
Min. Co., 33 Cal. A. 270, 164: P 908. 


See generally supra §§ 239-256. 

[a] The owner of a ciaim patented 
under the act of 1866, and made up 
by the consolidation of several 
claims acquired by purchase, is en- 
titled to extralateral rights in re- 
spect of any lode or vein whose apex 
is found within its exterior bound- 
aries, without regard to the location 
of the interior lines which formed the 
boundaries of the original claim. 
Carson City Gold, etc., Min. Co. v. 
North Star Min. Co., 83 Fed. 658, 28 
CCA 333 [aff 73 Fed. 597]. 

54. Del Monte Min., 
Last Chance Min., etc., 
55, 18 SCt 895, 43 L. ed. 72; Consoli- 
dated Wyoming Gold Min. Co. v. 
Champion Min. Co., 63 Fed. 540. 


55. Work Min., etc., Co. v. Doctor 
Jack Pot Min, Co., 194 Fed. 620, 114 
CCA 392. 


Extralateral rights as affected by 
end lines generally see supra §§ 244, 
246, 247. 

56. Stewart Min. Co. v. Ontario 
Min. Co., 28 Ida. 724, 132 P 787 [aff 
te S. 350, 35 SGt 610, 59 4L, ed. 

Form or shape of claim generally 
see supra §§ 1938, 194. < 
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patent is not a determination of a controversy over 
extralateral rights, where such rights are not an 
issue to be decided in the patent proceedings.” 

Of adjoining locator. A patent for a mining claim 
does not prevent an adjoining locator from “invad- 
ing the vertical boundaries of the patented claim 
in pursuit of his extralateral rights to a vein which 
has its apex within his location,®® and a reservation 
to this effect is commonly made in mineral patents.°° 
The fact that a prior locator failed to adverse 


an application for a patent to an 


which conflicted with his location, does not deprive 


him of his extralateral rights.®° 
[§ 372] d. Relation Back.®* 


ants.&4 


that location.® 
part of the codwners of a claim 


57. Butte, etc, Copper Co. v. 
Clark-Montana Realty Co., 248 Fed. 
609, 160 CCA 509 [aff 233 Fed. 547, 
and certiorari den 247 U. S. 516, 38 
SCt 581, 62 L. ed. 1245]; U.S. Min- 
ing Co. v. Lawson, 134 Fed. 769, 67 
CCA 587 [aff 207 WES 1, 28 sct 15, 
52 L. ed. 65]; Montana Min. Co. v. 
St. Louis Min., etc., Co., 102 Fed. 430, 
42 CCA 415 [writ of error dism 186 
U. Si 24° °22 SCt 744, 46.L. ed. 1039]. 

58. St-—Louis Min; ete.,, Co. vy: 
Montana Min. Co., 194 U. S. 235, 24 
SCt 654, 48 L. ed. "953; U. S. Min. Co. 
v. Lawson, 134 Fed. 769, 67 CCA 587 
{aff 207 WS: 1, 28 SCt 15, 52 L. ed. 
65]; Waterloo Min. Co. v. Doe, 82 
Fed. 45, 27 CCA 50: 

59. See supra § 368 note 33 [a]. 

60. Butte, etc., Copper Co. v. 
Clark-Montana Realty Co., 248 Fed. 
€09, 160 CCA 509 [aff 233 Fed. 547, 
and certiorari den 247 U. S. 516, 38 
SCt 581, 62-L. ed. 1245]; U. S: Min- 
ing Co. v. Lawson, 134 Fed. 769, 67 
CCA 587 [aff 207 US. 1, 28 Sot Lb; 
52 L. ed. 65). 

Adverse claims generally see supra 
§§ 335-350. 

61. Of patents generally see Pub- 
lic Lands [32 Cyc 1036]. 

62. See supra +32 ey 166, 235. 


63. See supra § 3 
64. U. a onecape Ries Min., etc., 
Co. v. Uinta, ete., Min., ete., Co5nL96 


U. S. 337, 25 sct 266, 49 Li. ed. 501; 
Calhoun Gold Min. Co. v. Ajax Gold 
Min. Co., 182 U. S. 499, 21 SCt 885, 
45 L. ed. 1200; Davis v. Weibbold, 139 
We So SOl, 1) SCt 628) 352 Lared. 2383 
Deffeback v. Hawke, 115 U. S. 392, 
6 SCt 95, 29 L. ed. 423; St. Louis 
Smelting, etc., Co. v. Kemp, 104 U. S. 
636, 26 L. ed. 875; Heydenfeldt v. 
Daney Gold, etc., Min. Co., 93 U. S. 
634, 23 L. ed. 995; Neilson v.. Cham- 
pagne Min., etc., Co., 119 Fed. 123, 55 
CCA 576; Cosmos Exploration Co. vy. 
Gray Eagle Oil Co., 112 Fed. 4, 50 
CCA 79, 61 LRA 230 faff 190 U; S. 
801, 28 SCt 692, 24 SCt 860 mem, 47 
L. ed. 1064]; Last Chance Min. Co. v. 
Tyler Min.’ Co.,. 61. Fed..557,'9 CCA 
613 [rev on other grounds 157 U. S. 
683 mem, 15 SCt 733 mem, 39 L. ed. 
859 mem]; Black v. Elkhorn Min, 
Co., 49 Fed. 549; Hamilton v: South- 
ern Nevada Gold, ete., Min. Co., 33 
Fed. 562, 13 Sawy. 113; Pacific Coast 
Min. ete., Conve Spargo, 16 Fed. 348, 
8 Sawy. 645; Eureka Cons. Min. Co. 
vy. Richmond Min. 'Co., 8 F. Cas. No. 
4,548, 4 Sawy. 302, 9 MorrMinR 578 
{aff 103 U. S. 839, 26 L. ed. 557]. 

Alaska.—Smith Vv. Wheeler, 5 
Alaska 282. 


Upon the issuance 
of a patent for mineral ground the possessory title 
which theretofore rested in a location’? is merged 
in the full legal title,°** and as a general rule. it 
relates back to the inception of the right, that is, 
to the date of the original location and entry, so 
as to protect the patentee from intervening claim- 
But this doctrine cannot be applied so as 
to eut off the rights of a prior patentee under a 
junior location where no opposition was made to 
It has been held that, where a 


- 
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adjoining claim, 


[§§ 371-373 


in their own name it becomes operative from the 
date of the final receipt,°* and if in the meantime 
they have sold and conveyed the claim, all of their 
title and interest is divested.*? 

A patent under a relocation by the original lo- 
cators relates back only to the time of relocation.%% 

[§ 373] e. Priorities in General. 
of a patent to a mining claim, after due notice 
to all the world of the application therefor,®® and 
ample notice to every one to contest it, as a gen- 
eral rule conclusively determines that the claim 
patented is prior in regard to surface and extra- 


The issuance 


lateral rights as against other claims whose sur- 


obtain a patent 


Mont.—Butte City Smoke-House 
Lode Cases, 6 Mont. 397, 12 P 858; 
Talbott v. King, 6 Mont. 76, 9 P 434 
[writ of error dism 136 U. S. 637 
mem, 10 SCt 1068 mem, 34 L. ed. 552 


mem]; Silver Bow Min., etc., Co. v. 
Clark, 5) Mont..378, 5 P 570! 
Nev. —Las Vegas, CUS Vike be Ona Ve 


‘Summerfield, 35 Nev. 229) 298 303; 


Deno v. Griffin, 20 Nev. 249, 20 Pp 
308; Courchaine v. Bullion Min. Coy, 
4 Nev. 369. 

Utah.—Kahn ¥v. Old Tel. Min, Co., 2 
Utah 174. 

65. U. S.—Eureka Cons. Min. Co. 
v. Richmond Min. Co., 8 F. Cas. No. 
4,548, 4 Sawy. 302, 9 MorrMinR 578 
faf— 103 U. S. 839; 26 L. ed. 557]. 

Colo,—Calhoun Gold Min. Co. v. 
Ajax Gold Min. Co., 27 Colo. 1, 59 P 
607, 83 AmSR 17, 50 LRA 209 [aff 
182 U.S. 499, 21 SCt 885, 45 L.ed. 1200]. 

Mont.—Butte City Smoke-House 
Lode Cases, 6 Mont. 397, 12 P 858; 
Talbott v. King, 6 Mont. 76, 9 P 434 
[writ of error dism 136 U. S. 637 
mem, 10 SCt 1068 mem, 34 L. ed. 552 
mem]; Silver Bow Min., etc., Co. v. 
Clark, 5 Mont. 378, 5 P 570. 

Nev.—Deno v. Griffin, 20 Nev. 249, 


20 P 308. 

Utah.—Kahn v. Old Tel. Min. Co., 
2 Utah 174. 

66. Cassidy v. Silver King Coali- 
view Mines Co., 199 Fed. 100, 117 CCA 

67. Cassidy v. Silver King Coali- 
tion Mines Co., supra. 

68. Star Min. Co. v. Federal Min., 
etc., Co., 265 Fed. 881 [certiorari den 


254 U. S. 651 mem, 41 SCt 148 mem, 
65 L. ed. 457 mem]. 


69. See supra § 333. 
70. Empire State-Idaho Min., etc., 
Co, v. Bunker Hill, etc., Min., etce., 


Co., 114 Fed. 420, 52 CCA 222. 

71. Richardson v. Western Oil, 
ete, Co., 3.F. (2d) 403% Clark- Montana 
Realty Co. v. Butter, ete., Copper Co., 
233 Fed. 547 [aff 248 Fed. 609, 160 
CCA 509]; U. S. Mining Co. v. Law- 
son, 134 Fed. 769, 67 CCA 587 [aff 207 


UU. S128 SCt ly 2 t ed... sik 
Empire State-Idaho Min., etc., Co. v. 
Bunker Hill, ete., Min. ete., Co., 114 


Fed. 420, 52 CCA 222; Bunker ‘Hill, 
etc., Co. v. Empire State 
Idaho Min., etc.,, Co., 109 Fed. 538, 48 


CCA 665 [aff 108 Fed. 189]; Jefferson 


Min. Co. v. Anchoria- Leland Min., 
ete:,, Co.,-32) (Colow AT6y Toe bs 1070) 64 
LRA 925; Round Mountain Min. Co. 


vy. Round’ Mountain Sphinx Min. Co., 
36 Nev. 543, 188 P 71 [reh den 36 
sk 141 P 849], 35 Nev. 392, 129 


face lines conflict therewith,’+ and where the patent 
is issued in favor of one claim against a prior 
location, it must be conclusively presumed that the 
question of validity of the prior location was de- 
termined adversely to the first locator.’? 
does not necessarily determine the priority of lo- 
eation,"? and where it does not appear that such 
question was put in issue and actually decided in 
the course-of the patent proceedings, 
of the other claim is not estopped from asserting 
the priority of his claim in a subsequent controversy 
respecting extralateral rights, which were not in- 


But it 


the owner 


[a] TDlustrations.—(1) Where an 
application for a patent is made by 
the owner of one of two overlapping 
claims, the issuance of a patent to 
him including the area within the 
overlapping boundaries is necessarily 
a determination that at the time of 
the proceedings such area is a part 
of that claim. U. S. Mining Co. v. 
Lawson, 134 Fed. 769, 67 CCA 587 
[aff 207 U. S..1, 28.SCt-15, 52°. ed: 
65]. (2) Where a group patent to 
several claims settles the priority of 
the claim in suit by excluding con- 
flicting claims, those objecting to the 
adjudication must then and there in- 
stitute adverse proceedings or pro- 
test in the land office, and if they 
fail to do so, they cannot thereafter 
contest the adjudication of the land 
office as to the priorities between the 
different locations. Round Mountain 
Min. Co. v. Round Mountain Sphinx 
Min. Co., 36 Nev. 5438, 138 P 71 [reh 
den 36 Nev. 645, 141 P 849], 35 Nev. 
392, 129 P 308. 

[b] Oil lands.—All rights that 
might be claimed by virtue of placer 
locations of public oil lands, under 
U. S. Rev. St. § 2329 et seq are cut 
off by the issuance to others of a 
patent for such lands, and where 
such patent antedates the Leasing 
Act Febr. 25, 1920 (U. S. Comp. ‘St. 
Annot. Suppl. [1923] - §§ 4640%- 
4640%ss), no rights under the latter 
act could be predicated as against 
the patentees or their successors in 
interest because of such locations. 
Richardson v. Western Oil, etc., Co., 
3 F. (2d) 403. 

{c] In Montana it has been held 
that, where veins unite on their dip, 
the date of a patent covering the 
claim in which the apex of one of 
such veins is situated is not con- 
elusive of the priority of such loca- 
tion, and if the location of a patented 
claim is not valid under the laws of 
Montana, the declaratory statement 
not being verified, claimant is not en- 
titled to priority from its date. 
Hickey v. Anaconda popper Min. 
Co., 33 Mont. 46, 81 P 806. 

, Conclusiveness generally see infra 

72. Round Mountain Min. Co. v. 
Round Mountain Sphinx Min. Co., 36 
Nev. 543, 138 P 71 [reh den 36 Nev. 
645, 141 Pp 849], 35 Nev. 392, 129 P 308. 

73. Clark- Montana Realty COMIN; 
Butte, etc., Copper Co., 233 Fed. re 
[aff 248 Fed. 609, 160 CCA 509]; U. 
Mining Co. v. Lawson, 134 Fed. 769, 
67 CCA 587 [aff 207 U. S. 1, 28 sct 
15, 52 L. ed. 65]. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


a 


% 


+ 


§§ 373-374] 


volved in the proceedings for a patent.74 

A junior patent based on a prior right or loca- 
tion will prevail over an older patent.”® 

[§ 374] f. Conclusiveness; Collateral Attack7®*— 
A patent for a mineral claim is 
a final determination, and conclusive as against a 


(1) In General. 


party claiming adverse rights, of 


the jurisdiction of the land department in passing 
on the application, and which were necessary to es- 
tablish the validity of the patent;’’ and it cures 


defects in the acts of location.78 


of an adverse claim, it is equivalent to an aajuaica- 
tion of every fact and proposition which might 
have been set up thereby,’® although, it has been 
held that in such a case there is no presumption 
that anything was considered or determined on the 
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surface.8° 


all facts: within 


In the absence 


application, except the. question of rights to the 


74. 


Butte; vetc., «Copper .Co.. 'v. 
Clark-Montana Realty Co., 249 U. 8S. 
112, 89> SCH 28ih, 63S Lie-edan 447 “Taft 


248 Fed. 609, 160 CCA 509]; Creede, 
ete., Min., etc., Co. v. Uinta, etc., Min., 
Ete, CO. 2196) UanS. sare Zo ISCt i266, 
49 L. ed. 501; U. S. Mining Co, v. 
Lawson, 134 Fed. 769, 67 CCA 587 
Path 2072S As 28S Ct? 15.952) tu: edt 
65); Bast ‘Chance “Min. Co, v.1 Tyler 
Minw©o.) 61 Meas labo) CCA s6hs 
{rev on other grounds 157 U. S. 
683 mem, 15 SCt 733 mem, 39 L. ed. 
859 mem]; Tom Reed Gold Mines Co. 
v. United Eastern Min. Co., 24 Ariz. 
269, 209 P 283 [certiorari den 260 
to, 744, 438 SCt 165, 67 L. ed. 492]; 
Hickey vy. Anaconda Copper Min. Co., 
33 Mont. 46, 81 P 806. 

[a] One who claims rights ante- 
xior to the entry of a mining claim 
for. patent, and dependent on the or- 
der of the facts making up the right 
to the land, is not concluded by the 
patent, but may show such order, 
including the fact of his own prior 


discovery of mineral. Tom Reed 
‘Gold Mines Co. v. United Eastern 
Min. Co., 24 Ariz. 269, 209 P 283 


[certiorari den 260 U. S. 744, 43 SCt 
165, 67 L. ed. 492): 

{b] Priority of discovery.—The 
failure to file adverse proceedings 
against an application for a patent 
for a lode mining claim by the pos- 
sessor of another claim, which con- 
flicts with the surface of the former, 
creates no presumption as to priority 
of discovery, either under U. S. Rev. 
St. § 2332 or otherwise, so that the 
issuance of patent does not determine 
the priority of rights to the lode. 
Star Min. Co. v. Federal Min., etc., 
Co., 265 Fed. 881 [certiorari den 254 
U. S. 651 mem, 41 SCt 148 mem, 65 
L. ed. 457 mem]. 

75. Victor v. Butler, 8 B. C. 100. 
See generally Public Lands [32 Cyc 
1038]. 

{a] MTilustration—A crown grant 
of a mining claim, part of which is 
included within the boundaries of a 
prior location, is, as to the disputed 
area, inferior to a subsequent grant 
of the prior location. Victor v. 


Butler, 8 B. C. 100. 


Conflicting locations and priorities 
generally see supra §§ 233, 234. 

76. As to patents generally see 
Public Lands [32 Cye 1038, 1040]. 


77. U. S.—lIron Silver Min. Co. v. 
Campbell, 135 U. S. 286, 10 SCt 765, 
34 L. ed. 155; St. Louis Smelting, 


etc., Co. v. Kemp, 104 U. S. 636, 26 
L. ed. 875; Last Chance Min. Co. v. 
Bunker Hill, etce., Min., etc., Co., 131 
Fed. 579, 66 CCA 299 [certiorari den 
200 U. S. 617. 26 SCt 754, 50 L. ed. 
622]; Uinta Tunnel Min., etc., Co. v. 
Creede, etc., Min., etc., Co., 119 Fed. 
164, 57 CCA 200 [aff 196 U. S. 337, 25 
SCt 266, 49 L. ed. 501]. e 
Oma 


Ajax Gold Min. Co., 27 Colo. 1, 59 P 
607, 88 AmSR 17, 50 ares 209. 

Mont. — Washoe Coppe Co. Vv. 
Junila, 43 Mont. 178, 115. P 917; Tal- 
bott vy. King, 6 Mont. iGemeo P 434 
{writ of error dism 136 ace S. 637 


mem, 10 SCt 1068 mem, 34 L. ed. 552 
mem ]. 

Nev.—Round Mountain Min. Co. v. 
Round Mountain Sphinx Min. Co., 35 
Nev. 392, 129 P 308, 36 Nev. 548, 138 


vole [reh den 386 Nev. 645, 141 P 
Or.—Sharkey v. Candiani, 48 Or. 


112 Soy Pi219, 7G RANS ‘791. 

And see cases infra notes 83-93. 

Ee ihre aaa of validity see supra 

78. Butte, ete., Copper Co. v. Clark 
Montana Realty Co., 248 Fed. 609, 
160 CCA 509 [aff 233 Fed. 547, and 
certiorari den 247 U. S. 516, 38 SCt 
581, 62 L. ed. 1245]. 

[a] A failure to record the loca- 
tion (1) is cured by the subsequent 
issuance of a patent. Butte, etce., 
Copper Co. vy. Clark-Montana Realty 


Co., 248 Fed. 609, 160 CCA 509 [aff 
233 Fed. 547, and certiorari den 247 
U. S. 516, 38 SCt 581, 62 L. ed. 1245]. 


(2) Record of claim generally see 
supra §§ 216-232. 

79. Gwillim v. Donnellan, 115 U. 
Suato ro eS CE eel TOs 9 was ed. 348; 
Jefferson Min. Co, v. Anchoria-Leland 
Min., ete.,.Co.,.32 Colo. 176, 75 P 1070, 
64 LRA 925. 

80. Butte, ete, Copper Co. v. 
Clark-Montana Realty Co52249 U.S: 
12, 39 SCt 231, 63 L. ed. 447 [aff 248 
Fed. 609, 160 CCA 509 (aff 233 Fed. 
547)]1; Lawson v. U. S. Mining Co., 
20%) UeeSia1s 28 SCt 15252 eds 65. 

81. U. S—Calhoun Gold Min. Co. 
v. Ajax Gold Min. Co., 182 U. S. 499, 
21 SCte 88 oy Abn awed se l200) iron 
Silver Min. Co. v. Campbell, 135 U. S. 
286,, LONSCt W765, ude" Liceds Tbr UnoS: 
v. Marshall Silver Min. Co., 129 U. S. 
Si OMOeSCE S435 Bla edits feu. Ss ave 
Iron Silver Min. Co,, 128 U. S. 678, 
SVSCt 95, moze Lined? 55715) St louis 
Smelting, etc., Co. v. Kemp, 104 U. S. 
636, 26 L. ed. 875; Butte, etc., Copper 
Co. v. Clark Montana Realty Co., 248 
Fed. 609, 160 CCA 509 [aff 233 Fed. 
547, and certiorari den 247 U. S. 516, 


38 SCt 581, 62 L. ed. 1245]; Conkling 
Min. Co. v. Silver King Coalition 
Mines Co., 230 Fed. 553, 144 CCA 607 


[rev on other grounds 255 U. S. 151, 
41 SCt 310,65 L. ed. 561]; Work 
Mins; .etc,--Co., v. ‘Doctors Jack Pot 
Min. Co., 194 Fed. 620, 114 CCA 392; 
Montana Cent. R. Co. v. Migeon, 68 
Hedi Sil lath 77, Meds (249 23s COA 
P56 )sAurora, Hill ‘Cons. Mint) Cote yv. 
Highty-Five Min. Co., 34 Fed. 515, 12 
Sawy. 355; Eureka Cons. ‘Min. Co. v. 
Richmond Min. Co., 8 F. Cas. No. 
4,548, 4 Sawy. 302, 9 MorrMinR 578 
[atk 103 RUS) 28390026) aa ed ab 5 Tas 
420 Min. Co. v. Bullion Min. Co., 9 
F. Cas. No. 4,989, 3 Sawy. 634. 
NGe oe aes .—Jeffords v. Hine, 2 Ariz. 162, 
Cal. Bec enen v. New Idria 
Min, Co.) 49) Calin 331 shat 96s Ui... S. 
316, 24 Taed! 630]; Boggs v. Merced 


Min. ce: 14 Cal. 279 [writ of error 
dism 3 Wall. (U. S.) 304, 18 L. ed. 
245). 


Colo.—Davis v. Shepherd, 31 Colo. 
141, 72 P 57; Quinn v. Baldwin Star 
Coal Co., 19 Colo, A. 497, 76 P 552, 
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In accordance with these principles if 
the patent is valid on its face it may not be col- 
laterally attacked in a legal proceeding on any 
ground that was settled or might have been settled 
in the patent proceedings ;$1 it may be avoided only 
by a direct suit for that purpose on the ground of 
fraud or error of law.*? 

Particular facts concluded. A patent is conclu- 
sive and not subject to collateral attack with refer- 
ence to the following 
the patentee;** the mineral character of the ground 
covered by the patent,’* that it was known to be 
such,** and that there is a discovery vein therein ;** 
that the ground was open to location;®’ that a 
valid location of the patented claim has been 
made;*® that all preliminary requirements have been 


facts: The citizenship of 


Mont.—Silver Bow Min., etc., Co. 
v...Clark, 5 Mont. 378, 5 P 570. 

Nev.—Round Mountain Min. Co. v. 
Round Mountain Sphinx Min. Co., 36 
Nev. 543, 188 P 71 [reh den 36 Nex. 
645, 141 P 849], 35 Nev. 392, 129 P 
308; Rose v. Richmond Min. Co., 17 
Nev, 25, 27 P 1105 [aff 114 U. S.-576, 
5 SCt 105529 L. ed. 203i. 

Utah.—Kahn v. Old Tel. Min. Co., 
2 Utah 174. 

And see cases infra notes 83-93. 

[a] False testimony.—The patent 
cannot be collaterally attacked upon 
the ground that false testimony was 
used to obtain it. Steel v. St. Louis 
Smelting,» ete.,,'Co., 106 Ure Sin 4405 ot 
SCt 389,'27. Li eds 226. 

Collateral attack on patents gen- 
erally see Public Lands [32 Cye 1040]. 

82. Butte, etc.,, Copper Co. v. 
Clark-Montana Realty Co., 248 Fed. 
609,,160 CCA 509 [aff 233, Fed. 547, 
and certiorari den 247 U. S. 516, 38 


SCt 581, 62 L. ed. 1245]; Conkling 
Min. Co. v. Silver King Coalition 
Mines Co., 230 Fed. 553, 144 CCA 


607 [rev on other grounds 255 U. S. 
151, 41 SCt 310, 65 L. ed. 561]. See 
generally infra § 376. 

83. Golden Reward Min. Co. 
Buxton Min. Co., 79 Fed. 868; New 
Dunderberg Min. Co. v. Old, 79 Fed. 
598, 25 CCA 116; Billings v. Aspen 
Min.; Cte. CO. iol HEd, Sosiecl© OAdieoe > 
Justice Min. Co. v. Lee, 21 Colo. 260, 
40 P 444, 52 AmSR 216. See Mc- 
Daniel v. Moore, 19 Ida. 48, 112 P 317 
(presumption that citizenship of ap- 
plicant was shown). 

Citizeuship as element of qualifi- 
conor of locator see supra §§ 144- 

84. Stewart Min. Co. v. Bourne, 
218 Fed. 327. 134 CCA 123; Tombstone 
Townsite Cases, 2 Ariz. 272, LSP 265 
Gale v. Best, 78 Cal. 235, 20 P 550, 
12 AmSR 44; Davis v. Shepherd, 31 
Colors HAW Te P 57. 

Character of ground subject to lo- 
cation see supra §§ 168-173. 

85. Davis v. Shepherd, 31 Colo. 
Ae ae bY. 

86. Stewart Min. Co, v. Bourne, 
218 Fed. 327, 134 CCA 123; Tombstone 
Central Min. Co. v. Mammoth Min. 
Co., 29 Utah 490, 83 P 648. 

Necessity of discovery see supra 
§§ 174-176. 

87. Bunker Hill, etc., Min., 
Co. v. Empire State-Idaho Min. 
Co,,, 109 Fed. 538, 
108 Fed. 189]. 

Lands open to location see supra 


ete, 
ete., 
48 CCA 665 [aff 


§§ 125-148. 
88. U. S.—Lawson v. U. S. Mining 
Cosy 2077 -W.. Se ol, 928 1SCty 15, 52 iedk 


65 Taft 134 Fed. 769, 67 CCA 587]; 
St. Louis Smelting, ete., Co. v, Kemp, 
104 U. S. 636, 26 L. ed. 875; Stewart 
Min. Co. v. Bourne, 218 Fed. 327, 134 
CCA 123; Work Min., etc., Co. Ve 
Doctor Jack Pot Min. Co., 194 Fed. 
620, 114 CCA 392; Carson City Gold, 
etc., Min. Co. v. North Star Min. Co.; 
83 Fred. 658, 28 CCA 333 [aff 73 Fed. 


ce ee ge ees v. Mackey, 1 Alaska 
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carried out;*® that the grantees are the owners of 
the ground patented;®° that the amount of work 
required has been performed ;%! as to the extent of 
the claim, its shape, and boundaries;®? and as to 
discovery as against a tunnel claimant whose rights 
the location of the 


were initiated after 
claim. 


[§ 375] (2) Where Patent Void. 
mining claim may be attacked collaterally where it 
is void on its face,®* or where it was issued with- 
out authority of law or in violation of law,°® or 
where the title to the claim had already passed 
A state patent to mineral 
land issued without authority of law and in viola- 


out of the government.°® 


Colo.—Calhoun Gold Min. Co. v. 
Ajax Gold Min. Co., 27 Colo. 1, 59 P 
607, 88 AmSR 17, 50 LRA 209. 

Ida.—Stewart Min. Co, v. Ontario 
Min, Co., 23 Ida. 724, 132 P 787 [aff 
aeoy Sood, cb SCL O10, 59! Ured: 
Mont.—Chambers v. Jones, 17 
Mont. 156, 42 P 758; Talbott v. King, 
6 Mont. 76, 9 P 434 [writ of error 
dism 136 U. S. 637 mem, 10 SCt 1068 
mem,.34 L. ed, 552 mem]. 

Regquisites and validity of location 
see supra §§ 159-232. 

89. Lawson v. U. S. Mining Co., 

2070U, Ses 1, 28 SCt 1b sb2 4b Med. 6b 
fat s134) Pedy" 769, ote CEA “5874; 
Creede, etc., Min., ete., Co. v. Uinta, 
ete. Min? etc.,. (Co: £960. S.. 133725 
Sct 266, 49 L. ed. 501; Butte, etc., 
Copper Co. v. Clark Montana Realty 
Co., 248 Fed. 609, 160 CCA 509 [att 
233 Fed. 547, and certiorari den 247 
UW. S. 516; 88 SCt 581, 62 L. ed. 1245]; 
Stewart Min. Co. v. Bourne, 218 Fed. 
327, 134 CCA 123; Last Chance Min. 
Co. v. Bunker Hill, etc., Min., etc., 
@o!, 131" Ped. 579, 66" CCAY 299; )Pea- 
body Gold Min. Co. v. Gold Hill Min. 
Copii? Ned, 7817, 49CCA 637; Gal- 
braith v. Shasta Iron Co., 143 Cal. 94, 
76 P 901, 1127; Plummer v. McLain, 
Sex. Civ. A!) 192 SW 571... Sée Mc- 
Daniel v. Moore, 19 Ida. 48, 112 P 
317 (presumption that every require- 
ment of the law had been coinpiied 
with). 
{aj Walidity of application.—In 
an action of trespass to try title to 
lands claimed by plaintiffs under 
mineral land patents from state, 
plaintiff's claim to land could not be 
defeated by a collateral attack upon 
valadity ot the application pursuant 
to which such patents were issued. 
Plummer v. McLain; (Tex. Civ. A.) 
192 SW 571. 

Preliminary requirements to patent 
see supra §§ 325-360. 

90. Carson City Gold, ete., 
Co. v. North Star Min. Co., 83 Fed. 
658, 28 CCA 333 [aff 73 Fed. 597]; 
Mitchell v. Cline, 84 Cal. 409, 24 P 
164; Justice Min. Co. vy. Lee, 21 Colo. 
260, 40 P 444, 52 AmSR 216 [rev 2 
Colo. A. 112, 29 P 1020]; Butte City 
Smoke-House Lode Cases, 6 Mont. 
SON, lap 858. 

91. Carson City Gold, ete., Min. 
Co. v. North Star Min. Co., 83 Fed. 
Gps cseCOA 333 [aft 73) “Meds 5974) 
See McDaniel v. Moore, 19 Ida. 43, 112 
P 317 (where a patent issues for a 
mining claim, the presumption arises 
that all the requirements of. the law 
as to amount of work to be done on 
the claim before a patent would issue 
had been complied with). 

Improvements and expenditures 
required see supra § 334. 


92. Empire State-Idaho Min., etc., 
Co. v. Bunker Hill, etc., Min., etc., 
Co., 114 Fed. 420, 52 CCA 222; Pea- 


body Gold Min, Co. v. Gold Hill Min. 
Co., 111 Fed. 817, 49 CCA 637; Water- 
loo Min. Co. v. Doe, 82 Fed. 45, 27 
CCA 50; Waterloo Min. Co. v. Doe, 
56 Fed. 685; Alaska Gold Min. Co. v. 
Barbridge, 1 Alaska 311; Argonaut 
Cons: Min., ete.. Co.’ v. “Turner, ‘23 
Colo, 400, 48 P 685, 58: AmSR 245. 
[a] Rule applied where the patent 
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mining 


1b but not for 
The rules 


A patent for a 


time to sue and 


describes the claim as having paral- 

lel end lines. Golden Reward Min. 

Co. v. Buxton Min. Co., 79 Fed. 868 

[aff 97 Fed. 4138, 38 CCA 228]; Doe v. 

Waterloo Min. Co., 54 Fed. 935. 
Cross references: 

Boundaries of claim see supra §§ 
204-215. 

Extent of claim see supra §§ 185-192. 

Form or shape of claim see supra 


§§ 193, 194. 
Gold’. Min. )Coy *v: 
Ajax Gold Min. Co., 27 Colo. 1, 59 P 
607, 88 AmSR 17, 50 LRA 209 [aff 182 


12004: 499, 21 SCt 885, 45 L. ed. 
[a]. But not as to one whose tun- 


nel rights were initiated prior to such 
quartz location. Uinta Tunnel Min., 
etc., Co. v. Creede, etc., Min., etc., 
Co., 119 Fed. 164, 57 CCA 200 [aff 196 
U.S. 337, 25 SCt 266, 49 L. ed. 501]. 

94. Davis v. Weibbold, 139 U. S. 
507, 11 SCt 628, 35 L. ed. 238. See 
generally Public Lands [32 Cye 1042]. 

95. Davis v. Weibbold, 139 U. S. 
507, 11 SCt 628, 35 L. ed. 238; Parley’s 
Park Silver Min. Co. v. Kerr, 130 U. 

256, 9 SCt 511, 32 L. ed. 906; Steel 
v. St. Louis Smelting, ete., Co., 106 
U.S. 447,17, SCt 1389) 27 1: vedi :226; 
St. Louis Smelting, ete., Co. v. Kemp, 
104 U. S. 636, 26 L. ed. 875; Peabody 
Gold Min, Co. v. Gold Hill Min. Co., 
111 Fed. 817, 49 CCA 6387; Garrard v. 
Silver Peak Mines, 94 Fed. 983, 36 
CCA 603; Last Chance Min. Co. v. 
Tyler Min. Co., 61 Fed. 557, 9 CCA 
613 [rev on other grounds 157 U. S. 
683 mem, 15 SCt 733 mem, 39 L. ed. 
859 mem]; Hamilton vy. 
Nevada Gold, ete., Min. Co., 33 Fed. 
562, 13 Sawy. 113; Champion Min. 
Co. v. Consolidated Wyoming Gold 
Min, Co. 7b)'Cal. 78/916 Ps513 Me- 
Garrahan v. New Idria Min, Co., 49 
Cal. 331 [aff 96. U. S.°316, 24) L.aved. 

; Cullacott 'v. Cash Gold; ete, 

Min, (Co: 8" Colo. £79) 6° Pozi skahn 
vy. Old Tel. Min, Co., 2 Utah 174. 

96. Davis v. Weibbola, F390 Wee ise 
507, 11 SCt 628, 35 L.-ed. 238. 

97. Garrard v. Silver Peak Mines, 
94 Fed. 983, 36 CCA 608. 

98. Cancellation: 
As subjecting land to relocation see 

supra § 306 
Of final receipt or certificate see su- 

pra §§ 362, 363. 

99. See Public Lands [32 Cye 1054 


et seq]. 

S. v. Marshall Silver Min. 
Co. 1299 U. Ss. BLO IOUS Cr 843.) 82's ay 
ed. 734; Mullan v. U. Seeris: Ws Seer. 
6 SCt 1041, 30 ‘L. ed. 170; U. : 
Central Pac: “R. Co, 84) Fed, 
Carson City Gold, ete., Min. 
North Star Min. Co., 83 Fed. 658, 28 
CEACSBS Oy On ave Culver, 52 Fed. 81; 


South Hnd Min. Co. v. Tinney, 22 Nev. 
POM Sow 89. 
fa] TNllustration.—A patent for 


mining claims within a forest reser- 
vation, issued after the filing of a 
protest by the forester may be can- 


celed on the ground that the failure’ 


to consider such protest was through 


eithér inadvertence or a mistake of 
Bae U. S. v. Lavenson, 206 Fea. 
2. Diamond Coal, ete., Co. v, hap Ss. 


233 U. S. 236, 34 SCt 507, 58 L. ed. 


Southern, 


[§§ 374-376 


tion of the laws- of the state is void and may be 
attacked collaterally.%* 

[§ 376] 10. Cancellation.°** 
a patent for mining land may be canceled or set 
aside by direct proceedings for that purpose on 
the ground of mistake or errors of law in its is- 
suance,! or on the ground of fraud in procuring 


Like other patents,°? 


mere irregularities in its issuance.* 


and principles relating to the cancella- 
tion of patents for public lands in general con- 
trol in regard to the form of the proceeding, the 


limitations,® the pleading,® the evi- 


dence,’ and the return of the purchase money.* 
In acecordanee with such rules and principles the 


936; San Pedro, etc., Co. v. U. S., 146 
acs: 120, 13 Sct 94, 36 13.. ed. 915 
Ui Jey Lon: Silver Min. Co., 128 
U.S) 673) 9° SCt 195) 32) Li ted. a7ay 
Colorado Coal, etc., Conv. U:nSs 123 
U.. S 307, 8 SCt 131, 31 Le ed..282 

Ws Sra vs Kirk, 248 Fed, 30, 160 CCA 
470; Northern Colorado Coal Co. v. 
Wi s., 234 Fed. 34, 148 CCA 50; Mult- 
nomay Min., etc., Dow aine Ue ise 211 
Fed. 100, 128 CCA=28 U.S. v- hie 
180 Fed. 855; Peabody Gold Min. Co. 
v. Gold Hill Min. Co., 111 Fed. 817, 
49 CCA 637; Carson City Gold, etc:, 
Min. Co. v. North Star Min. Coanes 
Fed. 658, 28 CCA 333; U.S. v. King 

83 Fed. 188, 27 CCA 509: UUs: Vv. 
Iron Silver Min, Co., 16 Fed. 810, 5 
McCrary 266; Atty.- -Gen. v. Brickson, 
(Yukon T.) 9 WestLR 140. 

Fraud in locating claim in general 
see supra §§ 167, 187. 

3. Colorado Coal, ete., Co. v. U. S., 
L273’) U. JS 30K, 8 sct eH eae Ley ed. 
132; U.S: ve Kine, «83 Fed. 188, 27 
‘CCA? 5092 -In tre “Robert Hawke, 5 
Land Dec. 131. 

4 See Public Lands [32’Cyc 10551]. 


5. See Public Lands [32 Cyc 1055]. 
CA 8h . Ve) Diamond Coal ete:, 
Co. 2255 Ul. St 323, 4 SCE 335,565 i. 


ed 660 [rev 254 Fed. 266, 165 CCA 
554]. See generally Public Lands 
[382 Cyc 1056]. 

{a] Construction of pleading.—(1) 
In a suit to cancel patents to coal 
lands claimed to have been fraudu- 
lently entered by persons acting for 
a coal company to which they con- 
veyed before the issuance of the 
patents, the failure of the bill to 
allege that the conveyances by the 
entrymen were not seasonably re- 
eorded did not justify the inference, 
on a motion to dismiss on the ground 
that the suits were barred by limi- 
tations, that they had been recorded 
and thereby gave notice of the fraud. 
U. S. v. Diamond Coal, ete., Co., 255 
U. S. 323, 41 SCt 335, 65 L. ed. 660 
[rev 254 Fed. 266, 165 CCA 554]. 
(2) In such a suit the bill, although 
showing possession of the land by 
the company at the time of the 
purchase by the entrymen and sub- 
sequent to their conveyances, the 
propinquity of the land to the cor- 
poration’s field of operations, and its 
exploitation by the corporation for 
the purpose of taking coal therefrom, 
is susceptible of the construction 
that the possession by the corpora- 
tion and its operations on the prop- 
erty were clandestine, and hence it is 
error to dismiss the bill on the 
ground that it showed on its face 
that the government had knowledge 
of the fraud, so as to start limita- 
tions running. U.S. v. Diamond Coal, 


etch, Cosvsupra. 
{[b] The defense of bona fide 
purchaser is an-= affirmative one 


which must be alleged and proved. 
. S. v. Grand Canyon Cattle Co., 
247 Fed. 446, 159 CCA 500, 
if See Public Lands [32 Cye 1056]. 
U.S. v. Trinidad Coal, ete., Co., 
BT U; SiM60) tt Ssorerisaun ved. 
640. See generally Public Lands [32 
Cye 1057].: 
[a] Offer. to refund purchase 
money.—In a suit by the United 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§§ 376-378] 


burden of proving fraud or mistake as a ground 
for cancellation is on the government,® or another 
alleging it,1° and the proof thereof must be clear 
In determining the validity of 
patents, under entries made in pursuance of a 
general scheme to obtain more lands than allowed 
by law, the validity of the several patents cannot 
be determined apart from the general scheme.” 

A suit or proceeding to cancel a 
mineral patent usually may be brought only by or 
It has also been 
held that it may be brought by an individual who 
has acquired a right to the premises,!® but not by 


and convineing.*! 


Parties.13 


on behalf of the government.'* 


one who is not in privity with 


and who has not initiated a right contrary to the 
Such suit may be instituted against the 
patentee or his purchaser with notice,’ or against 
one who holds the patent in trust for another.'* 
The cancellation of a 
mineral patent does not of itself render the ground 
embraced by it subject to relocation.’® 

[§ 3877] E. Contests upon Adverse Claims*°—l. 


patent.7® 


Effect of cancellation. 


States to cancel a patent on the 
ground of fraud, it is not necessary 
that the government should offer to 
refund the money advanced by de- 
fendant to its zgrantors, who were 
patentees, in order to patent the 
lands, and which the patentees paid 
to the officers of the United States, 
because the United States, in the 
matter of disposing of its vacant 
mineral lands, is not to be regarded 
as occupying the attitude of a mere 
seller of real estate for its market 
value, and therefore the rule that a 
suitor. asking equity must do equity 
does not apply. U.S. v. Trinidad 
Coalwetee Co. e137 “Uy Sy 1605) Li SCt 
57, 34 L. ed. 640. 


9. _Diamond Coal, etc., Co. v._U. S., 
233 U. S. 236, 34 SCt 507, 58 L. ed. 
936; UT 8S. "v.' Iron Silver’ Min. ‘Co., 
PIS Lessons, eo Set, 195. 02 Lied, 
571. See generally Public Lands [32 

; Cye 1056]. 

10. Bailey v. Du Cailland, 6 Ont 
WR 506. 

11. U.S. ‘v._ Iron’ Silver Min. Co., 


28> S£ 6730 SCt 196,32 DG. ed. 571 
{aff 24 Fed. 568]; Colorado Coal, etc., 
Con veaWe Sie onUG Ss S0is o SOl St, 
31 L. ed. 182; U. S. v. Kirk, 248 Fed. 
30, 160 CCA 170; Multnomah Min., 
ete, "Co; vieD. S.;, 211° Fed: 100,128 
CCA 28; Thallman v. Thomas, 111 
Bed277, 49 CCA 31-7; US, v. King, 
83 Fed. 188, 27 CCA 509; SN 
King, 9 Mont. 75, 22 P 498; Bailey 
v. Du Cailland, 6 OntWR 506. See 
generally Public Lands [32 Cyc 
1056]. $ 

{a] Evidence held insufficient to 
overcome the presumption in favor of 
the validity of the patent, or to show 
that representations made in the ap- 
plication for patent were willfully 
and knowingly false, or that they 
were relied on by the government 
officers. U.S. v. Safe Inv. Gold Min. 
Co., 258° Fed. 872, 169 CCA 592. 

Presumption as to validity see su- 
pra § 364. 

12. U.S. v. Kirk, 248 Fed. 30, 160 
CCA 170. . 

13. See generally Public Lands 
[s2 Cyc 1055]. 

14. Diamond Coal, etc., Co. v. U. 
S., 233 U. S. 236, 34 SCt 507, 58 L. ed. 


9362°U2 '$2v. Trinidad ‘Coal; etc., Co., 
137 U. 160, 12 SCt 57, 34 L. ed. 
640; U. S. v. Iron Silver Min. Co., 


128° Ut4S. 673, ‘9i8Ct' 195, 32) L. 4d. 
571; Colorado Coal, etc., Co. v. U. S., 
123 MISTS 30 T IS SCH 181,81 Leak 
182; Mullan v.’U. S., 118 .U._S. 271, 
6 SCt>1041, 30 DL. ed. 170;- U.S. v. 
Minor, 114 U. S. 238, 5 SCt 8386, 29 
L. ed. 110; Steel v. St. Louis Smelt-; 
ing, etc., ‘Co., 106 U, Si 447,°1 'SCt 
389, 27 L. ed. 226; U. S. v. Smith, 94 
Ue Sad 14; 240 ee leads PLUG y Wer Sev. 
Lavenson, 206 Fed. 755; Peabody Gold 
Min. Co, v. Gold Hill. Min, Co.,-111 
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adverse.?° 
the government 


equity.°° 


Fed 8L7249, CCASO8 7; US. v. Bratt 
Coal; etc,, .Co., te. hed, J708°" US.) Vv: 
Flint, 25 F. Cas, No, 15,121, 4 Sawy. 
42 [aff 98 U. S. 61,°25 L. ed. 93}: 
Jameson v. James, 155 Cal. 275, 100 
P 700. 

15. Peabody Gold Min. Co. v. Gold 
Hill Min. Co., 111 Fed. 817, 49 CCA 
637; Boggs v. Merced Min. Co., 14 
Cal. 279 [writ of error dism 3 Wall. 
(U. S.) 304, 18 L. ed. 245]; South End 
Min. Co. v. Tinney, 22 Nev. 19, 35 
P 89;-Bailey v. Du Cailland, 6 Ont 
WR 506. But see Meyendorf v. 
Frohner, 3 Mont. 282 (only the gov- 
ernment can attack the patent on the 
ground of fraud in procuring it). 

[a] One in possession of land 
under a valid location is in privity 
with the government and may attack 
a patent subsequently obtained by 
fraud. South End Min. Co. v. Tinney, 
22. Nev. 19, 35 P 89: 

{[b] An individual aggrieved by 
the issue of a patent through error 
on the part of the owner may invoke 
the aid of the court to repeal it, and 
that right is not given to the attor- 
ney-general alone. Farah y. Glen 
Lake Min, Co., 11 OntWR 1020. 

16. New Dunderberg Min. Co. v. 
Old, 79, Meds, 598, "25 CCA 116. 

[a] A private individual who has 
no claim on the land, at the time 
the patent is issued, but who subse- 
quently makes a location, cannot sue 
to have it set aside on the ground 
of fraud. Peabody Gold Min. Co. v. 
Gold Hill Min. Co., 111 Fed. 817, 49 
CCAv 637. 

17... Diamond - Coal, wete:, Co. -v. U; 
S., 233 U. S. 236, 34 SCt 507, 58 L. ed. 
936; U. S. v. Kirk, 248: Fed. 30, 160 
COATT: 

is. U. S. v. Exploration Co., 225 
boLi 854 [aff 235 Fed. 110, 148 CCA 

4]. 

[a] Rule applied.—Where the gov- 
ernment sues a foreign corporation to 
annul patents to coal lands which it 
had fraudulently secured, the lands 
in controversy having been entered 
by individuals for the benefit of an 
old foreign corporation of the same 
name as defendant, defendant having 
been organized with the same officers 
as the old company to hold all assets 
of such company that were of doubt- 
ful value, it is wholly immaterial 
that the government’s suit is against 
defendant, and not against the old 
company, for which the lands are 
held in trust by an individual, since 
no such expedient of separate cor- 
porate entities could avoid the con- 
sequences of fraud, while good. faith 
on part of defendant requires that 
such defense should be called to the 
attention of plaintiff by defendant’s 
pleading. U. S. v. Exploration Co., 
225 Fed. 854 [aff 235 Fed. 110, 148 
CCA 604]. 


Statutory Provisions. 
Mineral Act,?1 it is the duty of an adverse claim- 
ant, within thirty days after filing his claim,??: 
to commence proceedings in a court of competent 
jurisdiction to determine the question of right of 
possession,?* and to prosecute the same with reason- 
able diligence to final judgment;?* and a failure to 
do so constitutes a waiver of his adverse claim.”° 
Where suit pending. Where a suit to determine 
the title to the land is actually pending between the 
parties at the time when the adverse is filed, it 
is not necessary to bring a new suit to support the 
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Under the provisions of the 


[§ 378] 2. Nature and Object of Remedy. An 
action to enforce an adverse claim to a mining 
location is purely a statutory,” possessory proceed- 
ing,?’ of an equitable nature,” although it is neither 
an action at law nor, strictly speaking, one in 
It has its inception in the land office, 
and not in the court where the suit is commenced,** 
and is based upon prior proceedings in such office,** 
and is instituted in aid of the land department, 


19. See supra § 306. 

20. Actions by owners of mining 
property in general see infra §§ 449- 
527 


21. Act May 10, 1872 -Q70U!_ St 
St. at L. 93 c 152) §7, as amended 
by Act March 8, 1881 (21 U. S. St. 
at L. 505 ec 140), and Act April. 26, 
1882) .(227U. Si Sti-at-Iy 49: e106) 


So, 
22. See infra § 380. 
Fili adverse claim generally see 


ng 
supra §§ 345-348. 

23. [a] In Philippines, under Act 
Congr. July 1, 1902 (32 St. at L. 691) 
$§ 39, 45, an adverse claim to a mine 
must be determined in a judicial pro- 
ceeding. Fianza v. Reavis, 7 Philip- 
pine 610. 

Nature of proceedings see infra 
§§ 378, 379. 

See infra § 380. 

25.) (St: Louis; “Smelting “Co... ‘v. 
Kemp, 104 U. S. 636, 26 L. ed: 875; 
Mason v. Washington-Butte Min. Co., 
214 Fed. 32, 130 CCA 426; Steves. v. 
Carson, 42 Fed. 821; Doon v. Tesh, 
131 Cal. 406, 63 P 764; Brandt v. 
Wheaton, 52 Cal. 430; Kannaugh v. 


Quartette Min. Co., 16 Colo. 341, 27 


P 245; Corning Tunnel Co, v. Pell, 4 
Colo. 507. 

[a] In British Columbia, under 
the statute, a similar rule prevails. 
Troup v. Kilbourne, 5 B. C. 547. 

{b] No court will enjoin the ap- 
plicant from proceeding to a patent, 
if no adverse claim is filed and suit 
commenced thereunder, Brandt v. 
Wheaton, 52 Cal. 430. 

26. Jones v. Pacific Dredging Co., 
9 Ida. 186, 72 P 956. 

27. Tonopah Fraction Min. Co. v. 
Douglass, 123 Fed. 936; Young v. 
Goldsteen, 97 Fed. 303; Keppler v. 
Becker, 9 Ariz. 234, 80 P 334; Lily 
Min. Co. v. Kellogg, 27 Utah 111, 74 
yi 518. And see cases infra note 

28. Robbins v. Elk Basin Cons. 
Petroleum Co., 285 Fed. 179; Duffield 
v. San Francisco Chemical Co., 198 
Fed. 942 [rev on other grounds 205 
Fed. 480, 128 CCA 548]; Lebanon 
Min. Co. v. ‘Consolidated Republican 
Min. Co., 6 Colo. 371; Lockhart -v. 
Farrell, 31 Utah 155, 86 P 1077 [rev 
on other grounds 210 U. S. 142, 28 
SCt 681, 52 L. ed. 994]. 

29. Tonopah Fraction Min. Co. v. 
Douglass, 123 Fed. 936; McFadden v. 
Mountain View Min., etc., Co. 97 
Fed. 670, 38 CCA 354 [rev on other 
grounds 180 U. S. 533, 21 SCt 488, 45 
L. ed. 656]; Rutter v. Shoshone Min. 
Co., 75 Fed. 37; Doe v. Waterloo Min. 
Co., 43 Fed. 219. 

30. See infra § 379. 

31. Tonopah Fraction Min. Co. v. 
Douglass, 123 Fed. 936. 

32. Rutter v. Shoshone Min, Co:, 
75 Fed. 37- 


876 [40 C.J.] 
and in continuation of proceedings 
therein.®° 


mined.*° 


the right of claimants as against 
cannot be determined therein.*® 


does not lie merely to recover possession of the 


33. Perego v. Dodge, 163 U. S. 160, 
EMSC COT el, be edey se. Lonopah 
Fraction Min. Co. v. Douglass, 123 
Fed. 936; Durgan v. Redding, 103 Fed. 
914; Rutter v. Shoshone Min. Co., 75 
Fed. 37; Warnekros v. Cowan, 13 
Ariz. 42, 108 P 238; Mares v. Dillon, 
30 Mont. 117, 75 P 963; Lavagnino Vv. 
Uhlig, 26 Utah 1, 71 P 1046, 99 AmSR 
808 [aff 198 U. S. 448, 25 SCt 716, 49 
L. ed, 1119). 

“Trial of suits of this character, 
under the provisions of the statute 
is had in order to aid the govern- 
ment, through:its proper department, 
in determining whether the applicant 
or adverse claimant is entitled to. a 
patent.” Tonopah Fraction Min. Co. 
v. Douglass, 123 Fed. 936, 941. 

34 U. S.—Perego v. Dodge, 163 
Wi S216 0-16 SCty 971,241. sed: 135; 
Hammer v. Garfield Min., etc., Co., 
130 U. S. 291, 9 SCt 548, 32 L. ed. 964; 
Wolverton v. Nichols, 119 U. S. 485, 
47 SCt 2897-30 L. ed. 474; Gwillim’ Vv. 
Donnellan, 115 U. S. 45, 5 SCt 1110, 
29 L. ed. 348; Shoshone Min. Co. v. 
Rutter, 87 Fed. 801, 31 CCA 223 [rev 
on other grounds 177 U. S. 505, 20 
SCt 726, 44 L. ed. 864]; Perigo v. 
Erwin, 85 Fed. 904 [aff 93 Fed. 608, 
385 CCA -482];. Justice Min. Co. v. 
Barclay, 82 Fed. 554; Doe v. Waterloo 
Min. 1Go,, 70 |Med., 455,, 17, CCA) (190; 
Strasburger v. Beecher, 44 Fed. 209; 
Doe v. Waterloo Min. Co., 43 Fed. 
219; McEvoy v. Hyman, 25 Fed. 539; 
Bay State Silver Min. Co. v. Brown, 
21 Fed. 167; Frank Gold, etc., Min. 
Co. v. Larimer Min., etc., Co., 8 Fed. 
724, 2 McCrary 138; North Noonday 
Min. Co. v. Orient Min. Co., 1 Fed. 
522, 6 Sawy. 299. , 

Ariz.—Keppler v. Becker, 9 Ariz. 
234, 80 P 334; Providence Gold Min. 
Co. v. Burke, 6 Ariz. 323, 57 P 641. 

Cal.—Lee Doon v. Tesh, 68 Cal. 43, 
6 P 97, 8 P 621; Brandt v. Wheaton, 
52 Cal. 430. 

Colo.—Healey v. Rupp, 37 Colo. 25, 
86 P 1015; Thomas v. Chisholm, 13 
Golo. L0ow i214) PB 10194, (Bushnell. v:, 
Crooke Min., etce., Co., 12 Colo. 247, 
21 P 931; Lebanon Min. Co. v. Con- 
solidated Republican Min. Co., 6 Colo. 
371; Currency Min. Co. v. Bentley, 10 
Golo. Al. 271, 50.P 920. 


Ida.—Burke v. McDonald, 2 Ida. 
(Hasb.) 339, 138 P 351. 
Mont.—Mares v. Dillon, 30 Mont. 


117, 75 P 963; Murray v. Polglase, 
23 Mont. 401, 59 P 439; Garfield Min., 
etc., Co. v. Hammer, 6 Mont, 53, 8 P 
153 [aff 130 Ua S. 291, 9 SCt 548, 
32 L. ed. 964];° Hopkins v. Noyes, 
4 Mont. 550, 2 P_ 280. 

Nev.—Nesbitt v. Delamar’s Nevada 
Gold Min. Co., 24 Nev. 273, 52 P 609, 
53 P 178, 77 AmSR 807; Steel v. Gold 
Lead, etc., Min. Co., 18 Nev. 80, 1 
P 448; 420 Min. Co. v. Bullion Min. 
Co., 9 Nev. 240. ‘ 

N. M.—Upton v. Santa Rita Min. 
Coun UBUN: UNG 963890 Re 275)5) Deeney 
v. Mineral Creek Milling Co., 11 N. M. 
279, 67 P 724, 

Or.—Patterson v. Tarbell, 
PA oi ole. iis 

S. D.—McCarthy v. Speed, 11 S. D. 


The purpose or object of the action is 
‘to determine not only the right of possession, but 
who, if either of the claimants, as between them- 
selves, is entitled to a patent from the United 
States to the land in dispute,** and to stay proceed- 
ings upon the application for a patent until the 
right to the possession of the premises is deter- 
In such an action the court has nothing 
to do with the proceedings in the land office,*® 
unless they show title or right of possession in 
one of the parties;*7 as the action relates only 
to controversies between individual claimants,*® and 


26 Or. 
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instituted 


thereto.*® 


the government 
Such an action 
territory where 


362, 77 NW 590, 50 LRA 184; Hulst 
v. Doerstler, 11 S. D. 14, 75 NW 270; 
Gorman Min. Co. v. Alexander, 2 S. D. 
557, 51 NW 346. 

Utah.—Lavagnino v. Uhlig, 26 Utah 
1, 71 P 1046, 99 AmSR 808 [aff 198 
U.S. 448, 25 SCt 716, 49 L. ed. 1119]; 
Silver City Gold, etce., Min. Co. v. 
Lowry, 19 Utah 334, 57 P 11. 

Wash.—Donahue v. Johnson, 9 
Wash. 187, 37 P 322. 

“The statutes and some decisions 
Say that this action is to determine 
‘the right of possession’ to the ground 
in controversy. If this were all, it 
might be determined by ejectment; 
but it is submitted that this is not 
all, and that the use of this expres- 
sion in the statute is an inadvertence 
or an inaccuracy, for the entire im- 
port and object of the statute is to 
have determined the more important 
question as to who, if any one, is 
entitled to the patent. Frequently a 
party has a right to the possession 
and not to the patent. He is en- 
titled to the possession as soon as 
he duly locates a claim, but not to 
a patent until he shall have done the 
necessary work.’ Rutter v. Shoshone 
Min. Co., 75 Fed. 37, 38. 

35. See supra § 348. 

36. Quigley v. Gillett, 101 Cal. 
462, 35 P 1040; Bernard v. Parmelee, 
6"Cal.) A. 537,92 P6658). 

37. Meyers v. Parmelee, (Cal. A.) 
92 P 662; Bernard v. Parmelee, 6 Cal. 
A. 537, 92 P 658. 

38. Perego v. Dodge, 163 U. S. 160, 
16 SCt 971, 41 L. ed. 113; Duffield v. 
San Francisco Chemical Co., 205 Fed. 
480, 123 CCA 548 [rev 198 Fed. 942]. 

89. Perego v. Dodge, 163 U. S. 160, 
LO SISCt eo sale ae aie Lenn ast 
Chance Min. Co. v. Tyler Min. Co., 
LOW 1 Un SO 85,7 LO GSC soon oo) Lia ede 
859; Devil’s Den Cons, Oil Co. v. 
U. S., 251 Fed. 548, 163 CCA 542 [rev 
236 Fed. 973]; Quigley v. Gillett, 101 
Cal. 462, 35 P 1040; Butte Land, etce., 
Co. v. Merriman, 32 Mont. 402, 80 P 
675, 108 AmSR 590; Lavagnino v. 
Uhlig, 26 Utah 1, 71 P 1046, 99 AmSR 
808 [aff 198 U. S. 448, 25 SCt 716, 
49 L, ed. 1119). 

[a] Rule applied. — The public 
lands being under the control of the 
land department, including a bureau 
headed by the commissioner of the 
general land office, to whom, as a spe- 
cial tribunal with quasi-judicial 
powers, congress has confided the 
execution of laws for the sale and 
disposal of public lands, where a pat- 
ent for mineral and oil lands has 
been applied for, and charges of 
fraud are under investigation, pend- 
‘ing action upon the application, the 
courts are without jurisdiction to de- 
termine the rights of claimants in 
possession aS against the United 
States. Devil’s Den Cons. Oil Co. v. 
U. S., 251 Fed. 548, 163 CCA 542 [rev 
236 Fed. 973]. 

40. Lee Doon v. Tesh, 68 Cal. 43, 
Gib: 95 Sik Geis 

41. Lee Doon v. Tesh, supra. 

Action for damages generally see 
infra 8§ 450-470. 
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property,*® or damages for trespass thereon,*! or 
merely to quiet title thereto.* 

[§ 379] 3. Form of Remedy. As to the form of 
the action there has been more or less diversity 
of opinion expressed by the courts.** 
fall strictly within any of the rules of a common 
law or equity action,** or of any of the state stat- 
utes regulating generally actions for the recovery 
of real property or for questioning the title 
But since the provision of the Mineral 
Act providing for adverse suits*® does not pre- 
seribe the form or character of the suit to be 
brought,*7 it is generally controlled by the law of 
the particular jurisdiction, and should be instituted 
according to the forms and practice in the state or 


It does not 


the suit is commenced;** and its 


42. Altoona Quicksilver Min. Co. 
v. Integral Quicksilver Min. Co., 114 
Cal. 100, 45 P 1047; Lee Doon v. 
Tesh, 68 Cal. 43, 6 P 97, 8 P 621. 

Action to quiet title: 

Generally see infra §§ 491-504. 
a os form of remedy see infra 


43. Tonopah Fraction Min. Co. v. 
Douglass, 123 Fed. 936. 

44. Doe v. Waterloo Min. Co., 43 
Fed. 219; Keppler v. Becker, 9 Ariz. 
234, 80 P 334; Providence Gold Min. 


ae V.i,) burke. 6 JArize 3235 54eee 
45. Bennett v. Harkrader, 158 U. 


S. 441, 15 SCt 863, 39 L. ed. 1046; 
Lily ‘Min. Co. v. Kellogg, 27 Utah 
dE Ws Spt 3d Bess 

46. See supra § 377. 

47. Perego v. Dodge, 163 U. S. 160, 
16 7SCt 971; 41 chs eds 1133 Youngs x. 
Goldsteen, 97 Fed. 303; Bonner v. 
Meikle, 82 Fed. 697; Allyn v. Schultz, 
5 Ariz. 152, 48 P 960; Mares v, Dil- 
lon, 30 Mont. 117, 75 P 963. 

43. U. S.—Perego wv. Dodge, 163 
Ure Ss 160, 16S Ct. Mit 4s tan dala 
Bennett v. Harkrader, 158 U. S. 441, 
15 SCt 863, 39 L. ed. 1046; Wolverton 
v. Nichols, 119 U. S. 485, 7 SCt 289, 
30 L. ed. 474; Tonopah Fraction Min. 
Co. v. Douglass, 123 Fed. 936; Rutter 
v. Shoshone Min. Co., 75 Fed. 37. 

Alaska.—Nome-Sinook Co. v. Simp- 
son, 1 Alaska 578. 

Cal.—Schroder v. Aden Gold Min. 
Co., 144 Cal. 628, 78 P 20; Gruwell v. 
Rocea, 141 "Cal. 417; 74 PP. 10285 Ate 
toona Quicksilver Min. Co. v. Integral 
Quicksilver Min. Co., 114 Cal. 100, 45 
P 1047; Bernard v. Parmelee, 6 Cal. 
A. 537, 92 P 658; Meyers v. Parmelee, 
(A.) 92 P 662. 

Mont.—Mares v. Dillon, 30 Mont. 
117, 75 P 963; Milligan v. Savery, 6 
Mont. 129, 9 P 894 [writ of error 
dism 136 U. S. 643 mem, 10 SCt 1071 
mem, 34 L. ed. 553 memjJ; Wolver- 
ton v. Nichols, 5 Mont. 89, 2 P 308 
.[rev_on other grounds 119 U. S. 485, 
7 SCt 289, 30 L. ed. 474). 

Nev.—Rose v. Richmond Min. Co., 
17 Nev. 25, 27 P 1105 [aff 114 U. S. 
576, 5 SCt 1055, 29 L. ed. 273]; 420 
rt Co. v. Bullion Min. Co., 9 Nev. 

N. M.—Upton v. Santa Rita Min. 
Co., 14 N. M. 96, 89 P 275. 

Utah.—Folsome v. McLaughlin, 1 
ree 178; Houtz v. Gisborn, 1 Utah 

Wyo.—Iba v. Wyoming Cent. 
Assoc., 5 Wyo. 355, 40 P 527, 42 P 20. 

B. C.—Corbin vy. Lookout Min., 
etc Vio. by Bs Ce 281: 

{a] Enumeration of forms of ac- 
tion.— “If, under the statutes of the 
state, an action to quiet title is pro- 
vided for, such suit will be sufficient; 
if, under such statute, an action of 
ejectment is provided for, then the 
action may be in ejectment; if a 
statutory proceeding is provided for, 
it may be followed, but if such pro- 
ceeding is made exclusive by the 
statute, then its provisions must be 
followed.” Mares v. Dillon, 30 Mont. 
L172 U39, The?) 963: 
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form or character may be determined by the issues 
raised on the pleadings.*® According to the practice 
prevailing in the particular jurisdiction it may pe 
an action at law in ejectment or in the nature of 
ejectment,®° or of an action to quiet title. 
some jurisdictions the action may be brought either 
at law or in equity, according to the remedy proper 
under the facts existing in the particular case; as 
ejectment by one out of possession, or a bill in 
equity to quiet title by one in possession.®? 

[§ 380] 4. Limitations; Diligence in Prosecution. 
Under the express provision of the Mineral Act,°* 
the action in support of the adverse claim must 
be commenced within thirty days after the filing of 
the claim,®** even though a state statute authorizes 
the beginning of another suit after the expiration of 


such time.®> 
Commencement of action.*® 


49. Ware v. White, 81 Ark. 220, 
108 SW 831; Corbin v. Lookout Min., 
etcy 5 B. C. 281. 

{al com- 
plaint alleged a possessory right to a 
mining claim, and that defendants 
asserted some claim thereto, and had 
pending in the United States land 
office an application therefor; that 
plaintiffs had filed their adverse 
claim therein, and after asserting 
right to possession as a mining 
claim, they prayed for possession, 
and that defendants be ejected from 
the land therein described, and de- 
fendants’ answer admitted that they 
were in possession, and then as- 
serted title thereto; the action was 
one of ejectment, and not a complaint 
in equity to confirm title. Ware v. 
White, 81 Ark. 220, 108 SW. 831. 

50. Gwillim v. Donnellan, 115 U. 
S. 45, 5 SCt 1110, 29 L. ed. 348; Mar- 
shall Silver Min. Co. v. Kirtley, 12 
Colo. 410, 21 P 492; Becker v. Pugh, 
9 Colo. 589, 13 P 906; Lebanon Min. 
Co. v. Consolidated Republican Min. 
Co., 6 Colo. 371; Burke v. McDonald, 
9 Ida, (CHasb.) 339; 43>P 361. 

{a] Adverse proceedings are es- 
sentially in ejectment, and not in 
trespass, and plaintiff must succeed 
by the strength of his own title. 
Clark v. Haney, 8 B. C. 130. . 

[b] In New Mexico (1) ejectment 
may be maintained. Upton v. Santa 
Rita Min. Co., 14 N. M. 96, 89 P 275; 
Deeney v. Mineral Creek Milling Co., 
11 N. M. 279, 67 P 724. (2) But the 
rules governing ordinary ejectment 
suits are modified by Comp. L. § 2290, 
which provides that mere prior pos- 
session shall not constitute a basis 
for recovery, and by Act Congr. 
March 8, 1881, which requires that 
defendant no less than plaintiff shall 
recover on the strength of his own 
title. Upton v. Santa Rita Min. Co., 
supra. 

Ejectment to recover mining prop- 
erty generally see infra §§ 477- 
490. 

Title to public lands, entry, certifi- 
cate, survey or warranty as support- 


ing ejectment generally see [Hject- 
ment § 388. ’ 
51. U. S.—Parley’s Park Silver 


Min: Co; v. Kerr,-130.U. S. 256, 9 SCt 
511, 32 L. ed. 906; Shoshone Min. 
Go. v. Rutter, $7:-Hed; 801, 31 CCA 
223 [rev on other grounds 177 U. S. 
505, 20 SCt 726, 44 L. ed. 864]; Doe 
v. Waterloo Min. Co., 43 Fed. 219. 

Cal.—Altoona Quicksilver Min. Co. 
v. Integral Quicksilver Min. Co., 114 
Cal. 100, 45 P 1047; Mont Blanc Cons. 
Gravel Min. Co. v. Debour, 61 Cal. 
364. 

Ida.—Jones v. Pacific Dredging Co., 
9 Ida. 186, 72 P 956. 

Nev.—420 Min. Co. v. Bullion Min. 
Co., 9 Nev. 240. 

S. D.—Mars v. Oro Fino Min. Co., 
TAS D 6057 26D EN Wa 19: 

Action to quiet title by owner of 
mining property. generally see infra 
§§ 491-504. ; 
Quieting title generally see Quiet- 


The question when 
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pleading, is not 
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an action to determine adverse claims to a mining 
claim is deemed to have been commenced is gov- 
erned by the local rules of practice in the jurisdic- 
tion where the action is brought.°? 
risdictions the action is commenced by the filing 
of a complaint within the thirty days,°® although 
no docket or other fee is paid until afterward.®® 
But it has been held that if the complaint filed 
does not state a cause of action, the filing of an 
amended complaint after the thirty days does not 
bring the action within the statutory time.® 
file mark on the complaint, not being a part of the 


In some ju- 


The 


conclusive evidence of the date it 


was filed for the purpose of showing whether it 
was filed within the thirty days.®+ 
Diligence in prosecution. 


The statutes also re- 


quire reasonable diligence in the prosecution of 


ing Title [32 Cyc 1296]. 

52. U. S.—Perego v. Dodge, 163 
ULES 16 OmNG Ser oud 4) Twedy 1133 
Tonopah Fraction Min. Co. v. Doug- 
lass, 123 Fed. 936; Durgan v. Red- 
ding, 103 Fed. 914; Young v. Gold- 
steen, 97 Fed. 303; Davidson v. Cal- 
kins, 92 Fed. 230. 

Alaska.—Nome-Sinook Co. v. Simp- 
son, 1 Alaska 578. 

Ariz.mKeppler v. Becker, 9 Ariz. 
234, 80 P 334. See Allyn v. Schultz, 
5 Ariz. 152, 48 P 960 (holding that the 
form of action may be ejectment, a 
suit to try the right to real prop- 
erty under the statute, or an action 
to quiet the title, or the form ordi- 
narily used in adverse actions). 

Cal.—Lee Doon v. Tesh, 68 Cal. 48, 
(ag) SC) fs Mil Se CP he 

Mont.—Kirby v. Higgins, 33 Mont. 
518, 85 P 275; Murray v. Polglase, 23 
Mont. 401, 59 P 439; Milligan v. Sav- 
CLY Ano Mont. 229, 19 PP 894) fwrit of 
error dism 136 U. S. 643 mem, 10 
SCt 1071 mem, 34 L. ed. 553 mem]; 
Mantle v. Noyes, 5 Mont. 274, 5 P 
856. [aff 127 U.S. 348 mem, 8 SCt 


.| 1132 mem, 32 L. ed. 168 mem]; Wol- 


verton v. Nichols, 5 Mont. 89, 2 P 
3808 [rev on other grounds 119 U. S. 
485, 7 SCt 289, 30 L. ed. 474]. 

[a] “The state courts have usu- 
ally recognized the right of parties 
to bring actions of this character at 
law, as well as in equity, to try the 
questions involved before a jury or 
before the court, although doubts 
upon this question have at different 
times been suggested.” Tonopah 
Fraction Min. Co. vy. Douglass, 123 
Hedy 9365938. 

Sa 7rAct May 105 187-2, (17-0. SiySt. 
Ati 5193) ehh 27 87. 

54. U. S.—St. Louis Smelting Co. 
Vousemp,) 104 UL 4S: ) 636,026 Lisved: 
875; Steves v. Carson, 42 Fed. 821. 

Ariz.—Providence Gold Min. Co. v. 
Marks, 7 Ariz. 74, 60 P 938. 

Colo.—FPeo. v. El Paso County Dist. 
Ct., 19 Colo. 343, 35 P 731; Marshall 


Silver Min. Co. v. Kirtley, 12 Colo. 
410, 21 P 492. 

Mont.—Woody v. Hinds, 30 Mont. 
USO) ei Ge ele 

Nev.—Harris v. Helena Gold Min. 
Co., 29 Nev. 506, 92 P 1; Golden 
Fleece Gold, ete., Min. Co. v. Cable 
Cons. Gold, ete., Min. Co., 12 Nev. 
312. 


S. D.—Mars v. Oro Fino Min. Co., 
% Se D605; 65° NW 19: 

{a] In British Columbia (1) the 
action must be commenced within 
sixty days from the publication of 
the notice of application for a cer- 
tificate of improvements. Paulson vy. 
Beaman,. 32 Can. S. C. 655; In re 
Golden Butterfly Fraction, etc., Min- 
eral Claims, 5 B. C. 445 (under Min- 
eral Act of 1896). See In re Good 
Friday, etc., Mineral Claims, 4 B. C. 
496 (thirty days after filing claims 
under earlier statute). (2) But the 
court, for a good cause shown, may 
extend that time. In re Golden But- 
terfly Fraction, etc., Mineral Claims, 
supra, 


the action to a final judgment,®? and what is rea- 


Filing adverse claim see 
§§ 345-348. 

55. Steves v. Carson, 42 Fed. 821. 

56. Commencement of actions gen- 
erally see Actions §§ 383-415. 

57. Harris v. Helena Gold Min. 
Co:,.7.29 Nev. 506,, 92) PY li GRose iv. 
Richmond Min. Co., 17 Nev. 25, 27 
P1105. [afl 114 Us,S. 576,05) SCE 1055- 
29 L. ed. 273]; Mars v. Oro Fino Min. 
Co., 7 S. D. 605, 65 NW 19. 

[a] summons. — Al- 
though the summons is placed in the 
hands of the _ sheriff for service 
within the thirty days, the suit is 
not commenced in time if such sum- 
mons is not served for more than a 
year. Mars v. Oro Fino Min. Co., 7 
S. D. 605, 65 NW 19. 

{b] Waiver of summons.—Where 
the complaint is filed within the 
thirty days, the filing by defendant 
of a general demurrer after the thirty 
days is a waiver of the issuance of 
summons under a local statute pro- 
viding that, after the filing of the 
complaint, a defendant may appear, 
whether the summons has been is- 
sued, etc., and has the effect of the 
issuance of Summons on the day the 
complaint is filed, conferring on the 
court jurisdiction of the subject mat- 
ter and the parties. Harris v. Helena 
ees Min. Co., 29 .Nev.. 506, 92 


58. Richmond Min. Co. v. Rose, 
114 Up Si 576;, 5 SCt 055,229" Iaged. 
273; De Garcia v. Eaton, 22 Land Dec. 
16; Upton<v. Santa Rita Min. Co., 
ie Nae MESO. oO eeriios 

59. Richmond Min. Co. v. Rose, 
sae U.S. 576, & SCt 1055, 29| Livied. 

60. Keppler v. Becker, 9 Ariz, 234, 
80 P 334. But see Woody v. Hinds, 
30 Mont. 189, 76 P 1 (holding that if 
the action is brought in time, it pro- 
ceeds to effective judgment as in 
other actions, and the court may al- 
low amendments after the expiration 
of the thirty days, so as to make the 
complaint state a cause of action). 

61. Hopkins v. Butte Copper Co., 
29 Mont, 390, 74 P 1081. 

62. U. S.—St. Louis Smelting Co. 
v. Kemp, 104.U. S. 636,°26 L. ed. 875. 

Cal.—Doon v. Tesh, 131 Cal. 406, 
63 P 764. 

Colo.—Kannaugh v. Quartette Min. 
Con Jl6 "Colo. sein 2a Reza 5: 

S. D.—Mars v. Oro Fino Min. Co., 
W S:-D; 605,65 NiW 19. 

B. C.—Haney v. Dunlop, 6 B. C. 
451 [app dism 6 B. C. 520]; Troup v. 
Kilbourne, 5 B. C. 547. 

{a] What is not due diligence— 
Where a local statute provides that 
actions are commenced by the service 
of a summons, in addition to filing 
the complaint, it is not due diligence 
to place the summons in the hands 


“supra 


of the sheriff merely within the 
thirty days. It must be actually 
served. Mars v. Oro Fino Min. Co., 


7S. D. 605, 65 NW 19. 

{[b] Renewal of summons im- 
proper.—Where plaintiff in an ad- 
verse action issued a writ on Aug. 5, 


878 [40 C.3.] 


sonable diligence in any case is to be determined 
by the court which has acquired jurisdiction of the 


action.® 
[§ 381] 5. Laches.® 


ing such rights.% 


cumstances of each case;®* and 


violent fluctuations in value of this class of prop- 
erty the doctrine of laches is applied most rigidly 
to cases involving mining claims,°* particularly 
where the claim is based on an oral contract.® 

The phrase ‘‘court of 
competent jurisdiction’’ as used in the provision 
requiring the adverse proceedings to be commenced 


[§ 382] 6. Jurisdiction. 


1897, and not having served it, 
obtained on Aug. 2, 1898, upon an 
ex parte application, an order for 
renewal, which was set aside on the 
application of defendant, it was held 
on appeal to the full court, that no 
reasonable explanation of the delay 
being given the order for renewal 
was properly set aside, but that 
Mineral Act § 37 does not enable a 
defendant to get rid of an action by 
applying in a Summary way when not 
authorized by the ordinary practice 
of the court. Haney v. Dunlop, 6 
Ba ©5200 falters. C1450 15 

63. Richmond Min. Co. v. Rose, 
14: (Si -576, 5 SCt 1055;''29) Ts. ed. 
273 Eaff 17 Nev. 25, 27 P 1105]; Up- 
ton v. Santa Rita Min: Co., 14 N. M. 
96, 89 P 275; Mars v. Oro Fino Min. 
Co! TS 89.605, 65- NW 29. 

{a] The cfficers of the land de- 
partment have no right to assume 
that a claim is waived merely be- 
cause there has been delay in prose- 
euting it. Richmond Min. Ca v. 
Rosen 1144-U "S976, 5 -SCt) 1055) 229 
L. ed. 273 [aff 17 Nev. 25, 27 P 1105]. 

&4. Thaches generally see Equity 
§§ 211-252. 

65. See supra § 380. 

66. U. S.—Hodgson v. Federal Oil, 
etc., Co., 285 Fed. 546 [aff 5 F. (2d) 
442]; Taylor v. Salt Creek Cons. Oil 
Co.,. 285 Fed. 532; Robbins. v. -Elk 
Basin Cons. Petroleum Co., 285 Fed. 
L79>*' Bacon v.. Neill, 283 Fed. 717; 
Cassidy v. Silver King Coalition 
Mines Co., 199 Fed. 100,117 CCA 640. 

Alaska.—Holman v. ‘Tjosevig, 6 


Alaska 690. 
Mont.—O’Hanlon v. Ruby Gulch 
Min. Co., 64 Mont. 318, 209 P 1062. 


Utah.—Jones Min. Co. v, Cardiff 
Min., etce., Co., 56 Utah 449, 191 P 426. 

Wash.—Teeter v. Brown, 180 Wash, 
506, 228 P 291; Harvey v. Laurier 
Min. Co., 106 Wash. 192, 179 P 864. 

[a] Dlustration.—Where plaintiff 
claimed an interest as partner in an 
oil claim, but his cause of action ac- 
crued in 1912, and a suit instituted 
by him two years thereafter was 
subsequently dismissed for want of 
prosecution, notwithstanding which 
he waited until 1921 to file another 
suit for the assigned reason that he 
was waiting the outcome of a litiga- 
tion with the United States affecting 
a title to the property, and in the 
meantime his alleged partners had 
transferred their interests in the 
property, apparently without adverse 
claim -by him, his cause of action, 
if any, was barred by laches. Taylor 
‘v, Salt Creek Cons. Oil Co., 285 Fed. 


532, 

67. O’Hanlon v. Ruby Gulch Min. 
Co., 64 Mont. 318, 209 P 1062. 

[a] Matters that may be consid- 


ered.—It is proper to consider such 
matters as whether a party or an 
important witness has died, and the 


party against whom the claim is as-, 


serted thereby deprived of important 
testimony, or whether the property 


Independently of the statu- 
tory limitation upon the right to bring an adverse 
suit,®> a claimant to, or of an interest in, mining 
property may lose his rights therein as against an 
adverse claimant thereto, by his laches in assert- 
The delay necessary to con- 
stitute such laches depends upon the peculiar cir- 
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[§§ 380-382 


in such a court’? means a court of general juris- 
diction,” competent to determine the question of 


right of possession.*? 


court,”® and if 
because of the 


has increased in value, or passed into 
the hands of an innocent third party, 
or whether the position of the par- 
ties is so changed that an injustice 
would follow a failure to apply the 
doctrine. O’Hanlon v. Ruby Gulch 
Min. Co., 64 Mont. 318, 209 P 1062. 

68. Hodgson v. Federal Oil, etc., 
Co., 285 Fed. 546 [aff 5 F. (2d) 442]; 
O’Hanlon v. Ruby Gulch Min. Co., 
64 Mont. 318, 209 P 1062. 

[a] “The reason for the rule is 
apparent. There is no other class 
of property subject to more violent 
fluctuations in value. <A promising 
claim may by expensive development 
prove to be utterly worthless, while, 
on the other hand, a location which 
has no salable value to-day may be 
developed into an immensely valuable 
property. Time and money may be 
expended almost without appreciable 
results, when suddenly ore bodies 
may be uncovered which will net a 


fortune.” O?}Hanlon v. Ruby Gulch 
bias Co.) 64) Mont. 3183328, 209 
[b] Rule epplied to oil lands.— 


The rule of laches requiring a suitor 
to plead and prove some adequate 
excuses for his silence and inaction 
where there has been apparent want 
of diligence is applied with great 
strictness where the claim involves 
title to oil lands, the value of which 
fluctuates greatly and rapidly. 
Hodgson 'v. Federal Oil, etc., Co., 285 
Fed. 546 [aff 5 F. (2d) 442]. 

69. Taylor v. Salt Creek Cons. Oil 
Co., 285 Fed. 532; Stevens v. Mc- 
Chrystal, 150 Fed. 85, 80 CCA 39. 

70. See supra § 377. 

71. .Chambers v. Harrington, 111 
U. S. 350, 4 SCt 428, 28 L. ed... 452; 
Warnekros v. Cowan, 18 Ariz. 42, 108 
P 238; Burke v. McDonald, 2 Ida. 
(Hasb.). 389, 238 P 351. 

[a] In British Columbia, under 
Mineral Act (Rev.. St. [1897] ¢ 135) 
§ 37, the action must be commenced 
in the supreme court. Paulson vy. 
Beaman, 32 Can. S.C, 655. 

72. Blackburn vy. Portland Gold- 
Min. Co., 175 U. S: 571, 5679, 20 '*SCt 
222, 44 L. ed. 276. 

“The natural inference . . . is that 
the. competency of the adjudicating 
court was not to be determined by 
the mere fact that the mining claims 
in controversy consisted of lands the 
title to which was in the United 
States. If that fact alone were to be 
decisive no other than a Federal 
court would have been mentioned. 
We think the intention of Congress, 
in this legislation, was to leave open 
to suitors all courts competent to de- 
termine the question of the right of 
possession.” Blackburn v. Portland 
Gold-Min. Co., supra. 

73. Wise v. Nixon, 78 Fed. 203; 
Burke v. Bunker Hill, ete., Min., ete., 
Co., 46: Fed. 644; Strasburger’ yv. 
Beecher, 44 Fed. 209; Frank Gold, 
etc., Min. Co. v. Larimer Min., etc., 
Co.; 8 Fed. 724, 2 McCrary 138; Traf- 


be removed to a federal court.’4 © : 
generally held that such a suit does not necessarily 
/ involve a federal question,’® and that as the pur- 
pose of the suit is to determine the question of 
the right of possession to the area in conflict, which 
is real estate, it may be maintained in the state 
or territorial court,’® or, if there is diverse e¢iti- 
zenship of the parties and the jurisdictional amount 


State or federal court. Some of the earlier de- 
cisions held that as mining rights are derived 
solely from the acts of congress, an adverse suit 
must necessarily involve a construction of those 
acts, and therefore such a suit involved a federal 
question and should be instituted in a federal 


instituted in a state court could 
But it is now 


ton v. Nougues, 24 F. Cas. No. 14,134, 


4 Sawy. 178. ee 
74. Burke vy. Bunker Hill, ete., 
Min., etc., Co., 46 Fed. 644; Stras- 


burger v. Beecher, 44 Fed. 209; Frank 
Gold, ete., Min. Co. v. Larimer Min., 
etc., Co., 8 Fed. 724, 2 McCrary 138. 

Removal of mining cases to fed- 
eral court generally see Removal of 
Causes [34 Cyc 1246]. 

75. Mountain View Min., etc., Co. 
v. McFadden, 180 U. S. 533,°21 SCt 
488, 45 L. ed. 656 [rev 97 Fed. 670, 
38 CCA 354]; Shoshone Min. Co. v.- 
Rutter, 177 U. S. 505, 20 SCt 726, 44 
L. ed. 864 [rev 87 Fed: 801, 31 CCA 
233 (aff 75 Fed. 37)]; Blackburn v. 
Portland Gold-Min. Co., 175 U. S. 571, 
20 SCt 222, 44 L. ed. 276; Colorado 
Cent. Cons. Min. Co. v. Turck, 150 
U, S. 138; 14 SCt 35, 37 L.:ed. 1030; 
Bushnell v. Crooke Min., etc., Co., 148 
URS. 7682). 113° SCENT, BT Maw ed. 6108 
Tron Silver Min. Co. v. Campbell, 135 
U. S. 286, 10 SCt 765, 34 Injed. 155; 
Willitt v. Baker, 133 Fed. 937; Larned 
v. Jenkins, 109 Fed. 100, 48 GCA 252 
[aff 113 Fed. 634, 51 CCA 344]; Dewey 
Min. Co. v. Miller, 96 Fed. 1;: Murray 
v. Bluebird Min. Co., 45 Fed., 385; 
Trafton v. Nougues, 24 F. Cas. No. 
14,134, 4 Sawy. 178. 

76. U.°'S.—Blaeckburn v.: Portland 
Gold-Min. Co.,'175 U. S. 571, 20 SCt 
222, 44 L. ed. 276; Bushnell.v. Crooke 
Min., etc., Co., 148 U. S. 682, 13 SCt 
GIL; 37 1. 6d. 610. 

Ark.—Ware v: White, 81 Ark. 220, 
108 SW 831. 

Cal.—Altoona Quicksilver Min. Co. 
v. Integral Quicksilver Min. Co., 114 
Cal. 100, 45 P 1047; Quigley. v. Gil- 
lett, 101 Cal. 462, 35 P 1040; Light- 
ner Min. Co. v. Calaveras.-County 
Super. Ct., 14 Cal. A. 642; 112 PB 909: 

Mont.—Poore v. Kaufman, 44 Mont. 
248) 119 P7857 

Nev.—Golden Fleece. Gold, ete., 
Min. Co. v. Cable Cons. Gold, ete., 
Min. Co., 12 Nev. 312; 420 Min. Co. v. 
Bullion Min. Co., 9 Nev. 240. 

Wyo.—lIba v. Central Assoc., 5 Wyo. 
Obi 40 (Pe527, 425Pr 203 

[a] Rule applied.—Where persons 
assert a right to a mining claim 
as relocators, after a failure of the 
original locator to do the necessary 
representation work for a year, sev- 
eral years after the period of publi- 
cation of his notice of application for 
a patent, they are if their claim is 
true, entitled to peaceable possession 
of the ground and to a patent, upon 
following up their claim and comply- 
ing with the law thereafter; and 
their right is property, so that, un- 
der Const. art 3 § 6, which secures 
the right to bring an action for an 
injury to property or to prevent such 
an injury, an action to quiet title to 
such a Claim, and for an injunction 
to restrain the original locator from 
proceeding with patent proceedings 
may be brought in a _ state court. 
pacane v. Kaufman, 44 Mont. 248, 11% 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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is involved,’ it may be instituted in a federal | 


court.’§ 

Review of ‘state court’s judgment.”? The case 
may be brought to the supreme court of the United 
States for review of a final judgment rendered in 
a state court of last resort.%° 

[§ 383] 7. Parties*‘—a, In General. The proper 
person to institute an adverse suit is one who has 
filed an adverse claim in the land office,8? or his 
successor in interest.5° A codwner who has been 
omitted from the application for a patent may 
maintain an adverse suit to have his rights deter- 
mined, so that the patent will convey directly to 
him whatever interest he shows himself entitled 
to;8* and a person having a right to a share in 
the output of the claim under a contract with the 
locators, although he has filed no adverse claim, 
is a proper but not a necessary party plaintiff.8® 
The suit cannot be dismissed for the nonjoinder as 
a party plaintiff of one who acquires an interest 
after the commencement of the suit,86 or because 
parties joined as plaintiffs parted with their inter- 
ests after the commencement of the suit.87 

Defendant.®® One who appears to be the appli- 
eant for a patent to the claim, and is asserting his 
rights, is a proper and necessary party defendant.®? 
In British Columbia all claimants under the Mineral 
Act to any part of the ground covered by the 
mineral claim of a plaintiff may be made defend- 
ants to an action by him to enforce an adverse 
claim against any one of such claimants. 

Interveners.°t Ordinarily such persons only as 
have filed adverse claims in the land office are 
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One who has an interest in property situated on 
the mining claim may intervene for the purpose 
of protecting his interest, although he has not 
filed an adverse. claim.®? | 

[§ 384] b. Government as Party. ‘The govern- 
ment is not, strictly speaking, a party to such a 
suit,°* as in such sense that its rights can be de- 
termined adversely to it.°° But it is an interested 
party to the extent of having it established by 
the courts, under the evidence at the trial, which 
of the parties has the better or superior right 
to the land in controversy,?® and whether there has 
been a full compliance with the mining laws, rules, 
and regulations.%* 

[§ 385] 8. Pleading®*—a. In General. The form 
of the pleadings in an adverse suit depends upon 
the character of the suit brought,®® and is controlled 
generally by the rules of pleading in the state 
or territory in which the suit is commenced,! ex- 
cept to the extent that particular allegations are 
required by reason of the suit being brought under 
the Federal Mineral Act.2 The pleadings are to 
be construed with reference to the purpose of the 
suit, which is to determine applicant’s right to a 
patent for the land in dispute, rather than by the 
strict rules of pleading.® 

In other actions, between claimants to mining 
property, such as an ordinary action of ejectment,* 
or to quiet title,> no distinction is made in the 
pleadings owing to the fact that the suit is of 
an adverse character. The necessary allegations are 
the usual ones in such actions and are not controlled 
by the provisions of the mining acts or the pro- 


entitled to intervene in the adverse suit.?? 


77. Conditions of federal jurisdic- 
tion in general see Federal Courts 
25° Coed: \p 279: 

78 Shoshone Min. Co. v. Rutter, 
N77 UO. S. 505, 20 SCt 726,44 Ly ed. 
864; Blackburn v. Portland Gold Min. 
Conl7Ta9 US ab 71 579, 20 SCt 222; 
44 L. ed. 276; Nevada Sierra Oil Co. 
v. Miller, 97 Fed. 681. 

“Tf the parties to the controversy 
were citizens of different States, and 
if the matter in dispute exceeded the 
sum or value of two thousand dol- 
lars, then the claimant might elect 
to commence proceedings in a Federal 
or in a state court, because either 
would be competent to determine the 
question of the right of possession.” 
Blackburn y. Portland Gold-Min. Co., 
Supra, 

#ederal jurisdiction of actions re- 
lating to mines or mineral rights in 
general see Federal Courts § 42. 

79. Appeal in adverse suit gener- 
ally see infra § 403. 

sO... Lavagnino v. Uhlig, 198 U.S. 
443, 25 SCt 716, 49 L. ed. 1119; Cham- 
bers v. Harrington, 111 U. S. 350, 4 
SCt 428, 28 L. ed. 452 [aff 3 Utah 
94, 1 P 362]; Quigley v. Gillett, 101 
Cal. 462, 35 P 1040. 

81. Parties generally see Parties 
{30 Cyc 1]. 

82. Cole v. Ralph, 252 U. S. 286, 
40 SCt 321, 64 L. ed. 567 [rev 249 
Fed. 81, 161 CCA 133]; Mont Blanc 
Cons. Gravel Min. Co. v. Debour, 61 
Cal. 364; Marshall Silver Min. Co. v. 
Kirtley, 12 Colo. 410, 21 P 492. 

[a] Rule applied.—Where a hus- 
band conveys an interest in a mining 
claim to his wife, but the considera- 
tion is not paid out of her separate 
property, the conveyance was not in- 
tended as a gift, and she never listed 
the property as her separate prop- 
erty, it was community property of 
which the husband had the entire 
management and control and absolute 
power ‘of : disposition, under Nev. 
Rev. L.: (1912) §§ 2155-2160, and an 
adverse claim and suit for the de- 
termination of adverse claims was 
properly filed by him. Cole v. Ralph, 


But 


252 U. S. 286, 40 SCt. 321, 64 L. ed. 
567 [rev 249 Fed. 81, 161 CCA 133]. } 

Adverse claims generally see supra 
§§ 335-350. 

Who may be party plaintiff gen- 
erally see Parties [30 Cyc 21 et seq]. 

83. Cole v. Ralph, 252 U. S. 286,} 
40 SCt 321, 64 L. ed. 567 [rev 249 Ted. 
81, 161 CCA 1383]; Willitt v. Baker, 
133 Fed. 937; Keeler v. Trueman, 15 
Colo. 143,-25 P 311. 

[a] The heirs of a deceased claim- 
ant (1) and not his administrator 
is the proper party to bring an ad- 
verse suit: -Keeler v. Trueman, 15 
Colo. 143, 25 P 311. (2) Actions ‘by 
heirs generally see Descent and Dis- 
tribution §§ 179-194. 

One who joins other owners 
in filing an adverse claim, and after- 
ward succeeds to their interests, may 
maintain an adverse suit in his own 
name. Wiilitt v. Baker, 133 Fed. 937. 

{c] Substitution as _ plaintiff.— 
Where, pending a suit to determine 
adverse claims under conflicting min- 
ing locations, the interest of one of 
the plaintiffs is transferred by at- 
tachment proceedings, the transferees 
are entitled to the benefit of what he 
has done while he held title, and may 
properly be substituted as plaintiffs. 
Cole v. Ralph, 252 U. S. 286, 40 SCt 
321, 64 L. ed. 567 [rev 249 Fed. 81, 
161 COA T3837" 

84 O’Hanlon v. Ruby Gulch Min. 
Co., 64 Mont. 318, 209,P 1062. 

a5, Cole Vv.) Ralvh,, 2525 Une: 256: 
40 SCt 321, 64 L. ed. 567 [rev 249 
Fed. 81, 161 CCA 133]. 

86. Mackay v. Fox, 121 Fed. 487, 
57 CCA 4389. > 

Joinder of plaintiffs generally see 
Parties [30 Cyc 105 et seq]. 

87. Mackay v. Fox, 121 Fed. 487, 
57 CCA 439. 

88. Who may be party defendant 
Apeierd see Parties [30 Cyc 98 et 
seq]. 

89. Blackburn v. Portland Gold- 
Mite OG:0 Lu-5 Oe, Sa Oude SCL. 222, 


44 L. ed. 276. 
Haney, 6 B. C. 169. 


90. Dunlop v. 
“91. Intervention generally see 


ceedings in the land office.® 


Pleading [31 Cyc 512]. 

92. Mont Blanc Cons. Gravel Min. 
Co. v. Debour, 61 Cal. 364; Murray v. 
Polglase, 23 Mont. 401, 59 'P 439. 

93. Nome-Sinook Co. v. Simpson, 1 
Alaska 578. ; 

fa] A municipal corporation, al- 
though not an adverse claimant, in 
the land office, may intervene. in an 
adverse suit for the purpose of pro- 
tecting its property. situated on the 
claim and may show that neither 
party to the suit had complied.with 
the law. Nome-Sinook Co. v. Simpson, 
1 Alaska 578. 

94, Perego v. Dodge, 163 U. S. 160, 
16 SCt 971, 41 L. ed. 113; Last Chance 
Min: Co. vo"Lyler Min, Cos. 157 Ue (Ss. 
683, 15 SCt 738, 39 L. ed. 859; Tono- 
pah Fraction Min. Co. v. Douglass, 
123 Fed. 936; Butte Land,. etc., Co. v. 
Merriman, 32 Mont. 402, 80 P 675, 
108 AmSR 590, 

95. Perego v. Dodge, 163 U. S. 160, 
16 SCt 971, 41 L. ed. 113; Keppler v. 
Becker, 9 Ariz. 234, 80 P 334; Schultz 
v. Allyn, 5 Ariz. 152, 48 P 960; Buite 
Land, etc., Co. v. Merriman, 32 Mon.. 
402, 80 P 675, 108 AmSR 590. 

96. Tonopah Fraction Min. Co. v. 
Douglass, 123 Fed. 936; Butte Land, 
etc., Co. v. Merriman, 32 Mont. 402, 
80 P 675, 108 AmSR, 590. 

97. Tonopah Fraction Min. Co. v. 
Douglass, 123 Fed. 936; Rutter v. 
Shoshone Min. Co., 75 Fed. 37; Duncan 
v. Eagle Rock Gold Min., ete., Co., 48 
Colo. 569, 111 P 588, 1389 AmSR 288: 

98. Pleading: 

Generally see Pleading [31 Cyc 1]. 
In action to quiet title generally see 
infra §§ 496-498; Quieting Title 
[82 Cyc 1849 et seq]. 

ejectment generally see infra 
§§ 483, 484; Ejectment §§ 113-154. 
99. See infra §§ 386-390. 

Form of remedy see supra § 379. 
1. See supra § 379. 

2. See infra §§ 3886-390. 

8. Tonopah Hraction Min. Co. v. 
Douglass, 123 Fed. 936. 

4 See infra §§ 483, 484. 

5. See infra. §§ 496-498. 

6. Altoona Quicksilver Min. Co. v. 


In 


880 [40 C.J.] 


[§ 386] b. Complaint—(1) In General. 
whatever the form of the adverse action, its pur- 
pose is to determine which of the claimants is 
entitled to a patent,’ the complaint should allege 
facts which justify the entertainment of the action 
and the rendition of the particular judgment or 
It should state facts which 
plaintiff by virtue of his compliance with the re- 
quirements of the Mineral Act and the laws of the 


decree.® 


Integral Quicksilver Min. Co., 114 
Cal. 100, 102, 45 P 1047; 420 Min. Co. 
v. Bullion Min. Co., 9 Nev. 240. 

“Under the state laws either party 
may bring an action to determine an 
adverse claim, but the jurisdiction 
and the procedure governing the ac- 
tion depends entirely upon our state 
constitution and laws. This action 
seems well adapted to the _ object 
sought to be accomplished by the 
congressional law, for in it the rights 
of the parties are wholly determined 
by the acts of Congress, and involve 
the same questions, as to the relative 
rights of the parties, which the offi- 
cers of the land-office would other- 
wise have been required to pass upon. 
But it does not matter to the state 
court whether its judgment can be 
made available in the land-office ‘or 
not. This view was taken. by this 
court in Quigley v. Gillett, 101 Cal. 
462, 35 P 1040, where it was said: 
‘The action was brought ‘‘to deter- 
mine the question of the right of 
possession” of certain mining land, 
and that was the only question in- 
volved. The court had nothing to do 
with the proceedings in the land- 
office, and no power to determine as 
to their regularity or irregularity, 
sufficiency or insufficiency.’ To the 
same effect is 420 Min. Co. v. Bul- 
lion Min. Co., 9 Nev. 240, 3 Sawy. 
634. It was there held that the act 
of Congress simply required the con- 
testant to bring such action as was 
authorized by the laws of the state 
to determine the right of possession, 
and that such action, when brought, 
would be governed and determined by 
the practice and rules of pleading 
there prevailing, irrespective of the 
act of Congress requiring the suit 
to be brought.” Altoona Quicksilver 
Min. Co. v. Integral Quicksilver Min. 
Co., supra. 

7. See supra § 378. 

8 Thornton v. Kaufman, 35 Mont. 
Pst 88 e796. 

fa] In New Mexico an ordinary 
declaration in ejectment is sufficient 
to present all the questions involved 
between the applicant for a patent 
and an adverse claimant. Upton v. 
Santa Rita Min. Co., 14 N. M. 96, 89 
Le ATS 

Judgment generally see infra § 401. 

9 S.—Durgan v. Redding, 103 


Fed. 914. 
Ariz.—Phillips v. Smith, 11 Ariz. 
$09; 95° P91. 


Colo.—Jackson v. 
119, 85 P 638. 

Mont.—Helbert v. 
8, 85 P 733. 

Wash.—Protective Min. Co. v. For- 
est City Min. Co., 51 Wash. 643, 99 
P 1033. 

Requisites and validity of location 
proceedings see supra §§ 159-232. 

10. U. S.—Tonopah Fraction Min. 
Co. v. Douglass, 123 Fed. 936. 

Ariz.—Keppler v. Becker, 9 Ariz. 
234, 80 P 334. 

Colo.—Jackson v. McFall, 36 Colo. 
119, 85 P 688; Bushnell v. Crooke 
Min., etc., Co., 12 Colo. 247, 21 P 931. 

Ida.—Morrison v. Regan, 8 Ida, 291, 
Ot 95d. 

Mont.—Lehman vy. Sutter, 60 Mont. 
97, 198 P1100, 

Utah.—Campbell v. Taylor, 3 Utah 
325, 3 P 445. 

{a] Complaint held sufficient.—(1) 
A complaint alleging that plaintiff 
claimed the legal right to occupy and 
possess the premises, and that he is 


McFall, 36 Colo. 
Tatem, 34 Mont. 
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ernment,!? 
show that 


entitled to the possession thereof by 
virtue of a full compliance with the 
local laws and rules of miners in the 
mining district in question, the laws 
of the United States, and the laws of 
the state, by preémption, and by ac- 
tual prior possession as a lode min- 
ing claim located on the public 
domain of the United States, is suffi- 
cient. Jackson v. McFall, 36 Colo. 
119, 85) P 638. (2) A) bill in the ‘na- 
ture of a bill to quiet title, which 
alleges in general terms that the land 
is a part of a mining claim of which 
plaintiff is the owner and in pos- 
session, and that is claimed by de- 
fendant as a part of an overlapping 
claim subsequently located, is suffi- 
cient without setting out the proba- 
tive facts in support of plaintiff’s 
title. Tonopah Fraction Min. Co. vy. 
Douglass, 123 Fed. 936. 

{b] Complaint held insufficient.— 
To state a cause of action on an ad- 
verse claim. Poncia v. Eagle, 28 
Ida. 60, 152 P 208. 

[c] General allegation insufficient. 
—(1) A mere allegation in general 
terms that plaintiff is the owner of 
the land and entitled to possession 
is insufficient. Keppler v. Becker, 9 
Ariz. 234, 80 P 334. (2) In an action 
against an applicant for a patent, to 
quiet title to a mining claim, which 
appears to have been a relocation of 
another claim formerly held by de- 
fendant, a complaint which contains 
a general allegation of ownership and 
possession in plaintiff is sufficient, al- 
though the facts constituting an 
alleged abandonment and forfeiture 
by defendant are not pleaded. Camp- 
bell v. Taylor, 3 Utah 325, 3.P 445. 

[d] Waiver of defect.—Although 
the local statute requires the com: 
plaint to state that plaintiff is en- 
titled to possession, where the plead- 
ing alleges that plaintiff is the owner 
and in possession of the property 
claiming a right to the same, and de- 
fendant answers denying these alle- 
gations, any insufficiency of the alle- 
gation as to possession is waived. 
Bushnell v. Crooke Min., etc., Co., 12 
Colo. 247, 21 P 931. 

[e] Sufficiency of amended com- 
plaint.—Although an amended com- 
plaint in ejectment, in support of an 
adverse to a mining location, was 
inartificial, in that it contained aver- 
ments in support of an adverse be- 
tween hostile locations, instead of 
limiting the allegations to a state- 
ment that plaintiff had been ousted 
from his interest in the premises in 
controversy by a codwner, on which 
he relied to maintain his action, it 
was not for that reason objectionable, 
because the original complaint only 
embraced parts of the claim which 
did not conflict with another claim, 
while the amended complaint limited 
the ground in controversy to the con- 
flict between the two. Davidson v. 
Fraser, 36 Colo. 1, 84 P 695. 

1l. Keppler v. Becker, 9 Ariz. 234, 
80 P 3384; Allyn v. Schultz, 5 Ariz. 
152, 48 P 960; Anthony v. Jillson, 83 
Cal. 296, 23 P 419; Helbert v. Tatem, 
34 Mont. 3, 85 P 733; Ducie v. Ford, 
8 Mont. 233, 19" R 414" [atiyi56¢ U.S; 
470, 15 SCt 440, 39 L. ed. 497]. 

[a] Every necessary step alleged. 
—‘The party filing the contest 
should allege and prove every step 
necessary to establish his right to 
his mining claim that would be 
required in the land office for a 
patent, with the exception of adver- 


[§ 386 


state or territory in which the property is situ- 

“ated with reference to the location of the claim,® 
is entitled to the possession of the premises in 
question,’® and to a patent therefor,‘ not only as 
against defendant, but also as against the gov- 
In an adverse suit by a subsequent 
locator the complaint should allege facts showing 
the validity of his own location,!* and the invalidity 
of the prior location.** 


tisement and certificate of surveyor- 
general as to amount of work re- 
quired before patent could be ob- 
tained.”’ Allyn v. Schultz, 5 Ariz. 
152, 160, 48 P 960. 

12. Keppler v. Becker, 9 Ariz. 234, 
80 P 334. And see cases supra notes 


Opals 
13. Phillips v. Smith, 11 Ariz. 309, 
95 P 91; Protective Min. Co. v. Forest 
City Min. Co., 51 Wash. 643, 99 P 1033. 
{a] Allegations held sufficient.— 
A complaint which alleges that plain- 


‘tiff entered on the grounds comprised 


within the mining claim of defend- 
ant ‘‘in a peaceable and lawful man- 
ner and explored said premises and 
discovered and found placer gold” is 
sufficient as against the objection 
that it shows on its face a forcible, 
clandestine entry by plaintiff to make 
his location, in the absence of any- 
thing in the complaint to support a 
conclusion that defendant’s claim 
was occupied by him, since, if defend- 
ant was not in the actual possession 
of the ground, plaintiff was within 
his right in exploring, and may liti- 
gate his contention that he acquired 
the claim as against defendant, al- 
though the word “lawful” in the 
quoted clause adds nothing to the 


allegation. Phillips v. Smith, 11 Ariz. 
S09 eo Sie oil. 
[b] Discovery.—In an action to 


quiet title to a mining claim against 
a prior locator, plaintiff is not re- 
quired to allege that it had actually 
discovered minerals on the claim, nor 
to excuse absence of such allegation 
by alleging that its location notices 
showed that its act was a relocation 
of abandoned ground, it being enough 
to allege ownership and possession 
and defendant’s adverse claim. Pro- 
tective Min. Co. v. Forest City Min. 
Co., 51 Wash. 643, 99 P 1033. 

14. Phillips v. Smith, 11 Ariz. 309, 
Oars heli 

[a] Allegations held sufficient.— 
(1) A complaint, in a suit to quiet 
title to a mining claim in support of 
an adverse proceeding pending in the 
land office, which alleges that defend- 
ant, as a prior locator, did not have 
a valid location, that his claim ‘‘was 
never marked nor monumented on the 
ground so that the boundaries there- 
of could be distinctly traced,” and 
that the surface boundaries of the 
claim were ‘never marked by any 
substantial posts projecting four 
feet above the surface ...nor by 
substantial stone monuments three 
feet high, nor to mark nor monu- 
ment the same at all,” shows, as 
against a demurrer, a noncompli- 
ance swith! | Ul? "S; URev. gots siusazsess 
providing that a location must be dis- 
tinectly marked on the ground so that 
its boundaries can be readily traced. 
Phillips v. Smith, 11 Ariz. 309, 95 b 
91. (2) The allegation that plaintiff 
in fixing the boundaries and marking 
his claim on the ground selected the 
same points for the corner monu- 
ments that had been fixed for corner 
monuments for the claim of defend- 
ant by the locator thereof, and that 
the boundaries and monuments of the 
two claims were identical, is not an 
admission that defendant had marked 
and monumented his claim, and does 
not nullify a prior allegation that 
defendant’s claim was never marked 
or monumented on the ground so 
that the boundaries thereof could be 
distinctly traced. Phillips v. Smith, 
supra. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


} 


> 


» a 


§§ 386-388] 


The character of the action as an adverse suit 
should be shown by facts alleged,'® and this may 
be sufficiently shown by an allegation in the com- 
plaint that the action is brought in support of 
an adverse claim.’® It need not be alleged that 
the action is brought in respect of the premises 
included in the adverse claim, where the facts 
pleaded show it.1* 

Particular allegations. The complaint should al- 
lege, inter alia, that the ground was mineral land 
open to location;*® that plaintiff is a citizen or 
has declared his intention to become such;?® that 
the annual work required to hold the claim has 
been done;?° that defendant has applied for a 
patent to the ground;*' that plaintiff has duly filed 
an adverse claim in the land office;?? and should 
ive a description of the disputed property.?® 

[§ 387] (2) Averment of Plaintiff’s Qualifica- 
tions. The complaint should allege that plaintiff 
is qualified to receive the title from the United 
States and to hold it, by stating either that he 
is a citizen of the United States or has declared 
his intention to become such.?* In case of a cor- 
poration, it is sufficient to allege that it was or- 
ganized under the laws of a particular state,?> and 

15. O’Hanlon y. Ruby Gulch Min. 
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Min. Co. v. Integral Quicksilver Min. 
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it is not necessary to allege the citizenship of its 
stockholders.?® 

In other actions in respect of mining claims, 
which are instituted merely to determine owner- 
ship between individuals and not as adverse suits 
to patent proceedings, allegations of citizenship are 
not necessary;?7 such as in an ordinary bill to 
quiet title?® or an ordinary action of ejectment,?® 
or an action for damages for a wrongful entry 
on the land.*° 

[§ 388] (3) Averments as to Defendant’s Applica- 
tion and Plaintiff’s Adverse Claim. The complaint 
should allege that defendant has made application 
for a patent for the ground in controversy,*! and 
that within the sixty-day period of publication 
plaintiff has filed his adverse claim in the land 
office.*2. Such allegations are necessary in order that 
the court may determine whether or not it has juris- 
diction of the cause.*° 

Time of commencement of action. In some juris- 
dictions the complaint need not allege that the 
action was commenced within the thirty-day period 
allowed for that purpose after the filing of the 
adverse claim.*4 In other jurisdictions such an 
Mont.—McKay ev. 


McDougal, 19 


Co., 64 Mont. 318, 209 P 1062; Upton 
v. Santa Rita Min. Co., 14 N. M. 96, 
CS gl Bar fla 

[a] Allegations held sufficient.— 
An amended complaint, declaring that 
plaintiffs’ object in prosecuting the 
suit is to establish their claim to the 
end that they may have granted to 
them, as they are of right lawfully 
entitled, a patent to the said un- 
divided one-third interest of, in, and 
to such divide lode claim, is suffi- 
cient to give the cause of action the 
character of an adverse suit, and to 
preclude plaintiffs from asserting 
that it was an action at law. O’Han- 
lon v. Ruby Gulch Min. Co., 64 Mont. 
318, 209 P 1062. 

16. Marshall Silver Min. 
Kirtley, 12 Colo. 410, 21 P 492. 


Coe Nz 


17. Hoffman y. Beecher, 12 Mont. 
a8On Sire 92: 
18. Phillips -v.- Smith, 21 Ariz. 


309, 95 P 91; Keppler v. Becker, 9 
Ariz. 234, 80 P 334. 

[a] Complaint held sufficient.—A 
complaint which alleges that because 
defendant, a prior locator, and his 
grantors and predecessors never dis- 
Covered any mineral on the claim of 
defendant, a prior locator, and his 
tion thereof was never made, the 
land covered by the pretended claim 
was vacant and unclaimed mineral 
lands of the United States, subject 
to location, and that plaintiff claims 
the legal right to occupy and possess 
the premises, and is entitled to the 
exclusive possession thereof by vir- 
tue of a compliance with’ the laws, 
shows that the ground in contro- 
versy was unoccupied public mineral 
land open to _ plaintiff’s location. 
Phillips v. Smith, 11 Ariz. 309, 95 P 


19. See infra § 387. 

20. Anthony v. Jillson, 83 Cal. 296, 
23 P 419; Ducie v. Ford, 8 Mont. 233, 
19 P 414 [aff 156 U. S. 470, 15 SCt 
440, 39 L. ed. 497]. 

Labor and improvements as condi- 
tion of continuance of rights see 
supra §§ 264-290. 


21. See infra § 388. 
22. See infra § 388. 
23. See infra § 389. 
24. U. S—North Noonday Min. Co. 


Vv. Orient Min. Co., 1 Fed. 522, 6 Sawy. 


299. 

Alaska.—Smith  y. Wheeler, 5 
Alaska 282. 

Ariz.—Allyn v. Schultz, 5 Ariz. 
152, 48 P 960. 


Cal.—Harris v. Kellogg, 117 Cal. 
484, 49 P 708; Altoona Quicksilver 


[40 C. J.—56] 


Co., 114 Cal. 100, 45 P 1047; Lee Doon 
Ver Rest OsmOale to. eOu > nos o Pema, 
But see Harris v. Kellogg, 117 Cal. 
484, 49 P 708 (holding that such 
complaint need not aver that com- 
plainant is a United States citizen, or 
has declared his intention to be such, 
although, if his ownership is based 
upon a locaticn under United States 
laws, he must prove such citizenship 
or declaration). 

Colo.—Keeler v. Trueman, 15 Colo. 
143, 25 P 311; Thomas v. Chisholm, 
13 Colo. 105, 21 P 1019; Jackson v. 
Dines, 13 Colo. 90, 21 P 918. 

Ida.—Bohanon v. Howe, 2 Ida. 
(Hasb.) 453, 17 P 5838; Rosenthal v. 
Ives, 2 Ida. (Hasb.) 265, 12 P 904. 

Mont.—Ducie v. Ford, 8 Mont. 2338, 
LIEPTALSs [athas6e U.S 470) 152 Sct 
440, 39 L. ed. 497]. 

Wash.—Stolp v. Treasury Gold 
Min. Co., 38 Wash. 619, 80 P 817. 

Wyo.—-Sherlock v. Leighton, 9 
Wyo. 297, 63 P 580, 934. 

[a] Reasons for rule.—‘‘Upon this 
contest the ownership of the mineral 
land is admittedly in the United 
States, and the right of possession is 
the ultimate fact to be ascertained 
for the purpose of determining to 
whom this ownership shall be trans- 
ferred, and, as this right depends 
upon citizenship, it is essential that 
the fact upon which the right deé- 
pends should be both averred and 
proved.” Harris v. Kellogg, 117 Cal. 
484, 488, 49 P 708. 


25. Doe v. Waterloo Min. Co., 70 
Fed. 455, 17 CCA 190. 

26. Doe v. Waterloo Min. Go., 
supra. But see. Thomas v. Chis- 
holm, 13 Colo. 105, 21 P 1019 (hold- 
ing that, to warrant a recovery in 


an adverse proceeding by a party 
whose title is based wholly or in 
part upon an entry and location by 
a corporation, he must allege ana 
prove the organization of such cor- 
poration and the qualification of its 
members). 

27. U. S.—Lohmann vy. 
104 Fed. 178. 

Ariz.—Perley v. Goar, 22 Ariz. 146, 
195 P532. 

Cal.—Moritz v. Lavelle, 77 Cal. 10, 
18 P 803, 11 AmSR 229; Thompson v. 
Spray, 72 Cal. 528, 14 P 182; Lee Doon 
v. Tesh, 68 Cal. 438, 6 P 97, 8 P 621. 

Colo.—McFeters v. Pierson, 15 
Colo. 201, 24 P 1076, 22 AmSR 388; 
aeekon Vv. \Dines, | 13) iColoz-90; © 21 'P 
918. 

Ida.—Buckley v. Fox, 8 Ida, 248, 
67 P 659, 


Helmer, 


Mont. 488, 48 P 988. 


Utah.—Wilson v. Triumph Cons. 


Min: Co..19 Utah 66, 56)7P13005075 
AmSR 718. 
[a] Issue cannot be raised.—The 


question of qualification of the loca- 
tor of a mining claim, so far as the 
validity thereof is affected by his 
alienage, is one which cannot be 
raised or determined in actions be- 
tween private individuals where the 
United States is not made a party. 
Perley v. Goar, 22 Ariz. 146,195 P 532. 

28. See infra § 497. 

29. See infra § 483. 

30. See infra § 457. 


31. Alaska.—Smith vy. Wheeler, 
5 Alaska 282. 
Ariz.—Warnekros v. Cowan, 13 


Ariz. 42, 108 P 238. 

Cal.—Mont Blane Cons. Gravel Min. 
Co. v. Debour, 61 Cal. 364. 

Colo.—Marshall Silver Min. Co. v. 
Kirtley, 12 Colo. 410, 21 P 492. 

N. M.—Upton v. Santa Rita Min. 
Cory TENGE 9655.89 Pr Bais. 

32. Smith v. Wheeler, 5 Alaska 
282; Warnekros v. Cowan, 13 Ariz. 
42, 108 P 238; Thornton vy. Kaufman, 
35 Mont. 181, 88 P 796; Hopkins v. 
Butte Copper Co., 29 Mont. 390, 74 P 
1081; Lily Min. Co. v. Kellogg, 27 
Utah 111, 74 P 518. 

[a] Allegation that a “protest” 
was filed is not bad for uncertainty 
or ambiguity. Woody v. Hinds, 30 
Mont. 189, 76 P 1. 

[b] In Colorado it is not neces- 
sary to allege in the complaint that 
the adverse claim was filed in the 
land office within sixty days of pub- 
lication. Hain v. Mattes, 34 Colo. 
345, 83 P 127; Rawlings v. Casey, 19 
Colo. A. 152, 73 P 1090; Pennsylvania 
Min. Co. v. Bales, 18 Colo. A. 108, 70 
P 444, 

Filing adverse claim generally see 
supra §§ 345-348. 

33. Smith v. Wheeler, 5 Alaska 
282; Warnekros v. Cowan, 13 Ariz. 42, 
108 P 238. 

34. Altoona Quicksilver Min. Co. 
v. Integral Quicksilver Min. Co., 114 
Cal. 100, 45 P 1047; . Rawlings “v. 
Casey, 19 Colo. A. 152, 73 PRP 1090; 
Pennsylvania Min. Co. v. Bales, 18 
Colo. A. 108, 70 P 444. 

[a] Where the file marks on the 
complaint show that it was filed with- 
in thirty days from the filing of ad- 
verse in the land office, it is not 
necessary to allege in the complaint 
that it was filed within such time. 
Pennsylvania Min. Co. v. Bales, 18 
Colo. A. 108, 70 P 444, 


882 [40.C.J.] 
allegation is required,®® although a failure so to 
allege is not a jurisdictional defect, but merely 
renders the pleading open to general demurrer.*® 

Nature of defendant’s claim. It is not neces- 
sary that plaintiff particularly set forth the nature 
of defendant’s claim,*” or allege facts to show that 
it is without foundation;** but if he assumes to 
do this his allegations must be sufficient, as against 
a demurrer, to impeach the validity of defendant’s 
claim so far:as to put him on the defensive.*? 

[§ 389] (4) Description of Property. The com- 
plaint should contain a specific description of the 
claims or ground in controversy,‘® and allege 
whether it is a lode or placer claim.** 

[§ 390] c. Plea or Answer. Subject to the rules 
relating to pleas and answers in general,*? the plea 
or answer in an adverse suit generally should re- 
fute the rights of plaintiff as alleged in the com- 
plaint,*® and allege the facts on which defendant 
bases his claim of being entitled to the ground in 
controversy,** and show, his right against the gov- 
ernment. as well as against plaintiff*° The plea 
or answer should allege all defenses to plaintiff’s 
claim on which defendant intends to rely,*® such 
as whether the adverse was filed in the United 
States land office within sixty days after publeca- 
tion,*7 or whether the adverse suit was filed within 

35. Cronin v. Bear Creek Gold 
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not shown to be so called and known 


bie [§§ 388-391 es 


thirty days from the filing of the adverse in the 
land office.t8 It has been held that defendant need 
not pray for an adjudieation in his own behalf.*? 

Record of notice. Where the notice of location 
of a mining claim is not required to be recorded,”° 
an allegation in the complaint of the fact of such 
recordation is immaterial and need not be 
answered.°*! 

[§ 391] 9. Issues, Proof and Variance®’—a. In 
General. As may be seen from the object of the 
action,®°* such matters only may be raised and de- 
termined in an action brought in support of an 
adverse claim as pertain to the priority, between 
the adverse claimants, of the right of possession 
to the claim and to a patent therefor,°* and as 
are based on adverse claims filed in the land office,*® 
unless the claim arose after the period for filing 
it in the land office had expired.5®& And in accord- 
ance with the rules relating to issues, proof, and 
variance in general,°* plaintiffs? or defendant®® in 
such action may rely upon and introduce evidence 
of such facts only as are properly put in issue 
by the pleadings. There is no issue as to whether 
or not there has been five hundred dollars’ worth 
of improvements placed’ on the land by either 
party.®° , 

Forfeiture. It has been held that as the title 
[a] Tlustrations.—(1) Where com- 


Min. Co., 3 Ida. 164, 32 P 204; Hop- 
kins v. Butte Copper Min. Co., 29 
Mont. 396, 74 P 11384; Murray. v. 
Polglase, 23 Mont. 401, 59 P 439; Mc- 
kay v. McDougal, 19 Mont. 488, 48 
P 988; Mattingly v. Lewisohn, 8 
Mont. 259, 19 P 310. 

36. Hopkins Vv. nner Copper Co:, 
29 Mont. 390, 74 P 1081 

37. Woody v. Hinds, “30 Mont. 189, 
VO2E NL: 

38. Lehman v. Sutter, 60 Mont. 97, 
198 P 1100; Rose v. Richmond Min. 
Coipera Neve 2537-27 P 1105) fafti av 
U.S. 576, 5 sct 1055, 29 L. ed. 273). 


39, Lehman Vv. Sutter, 60 Mont. 
Ouse E00: 
[a] As to defects im recorded 


certificates.—In view of Rev. Codes 
§ 2293, providing that defective loca- 
tions are good against persons with 
notice, allegations in the complaint 
in an action to determine adverse 
claims under U. S. Rev. St. § 2326, 
as to defects in recorded certificates 
of adverse mining claims, are wholly 
immaterial where plaintiff made his 
locations with knowledge of the prior 
locations. Lehman v. Sutter, 60 Mont. 


97, 198 P 1100. 

‘ 40. Barrett v. Crary, 4 Alaska 
483; Smith v. Imperial Copper Co., 
HeleAaize lO wisGeee SZ.) Simith weve 
Imperial Copper Co.,. 41 Ariz. 193, 89 
P 510; Cronin v. Bear Creek Gold 
Min. Co., 3 Ida. 614, 32 P 204; North- 
western Impr. Co. v. Oliver County, 
38 N. D. 57, 164 NW 3815. 

[a] The description must be such 
as will enable the court to determine 
to what extent, if at all, the claim of 
plaintiff is covered by the claim of 
defendant, upon which a patent is 
applied for. Cronin v. Bear Creek 
Gold Min. Co., 3 Ida. 614, 32 P 204. 

{[b] Tlustration.—(1) In a com- 
plaint to recover possession of min- 
ing claims in Alaska, the claims were 
described as lying on the head of a 
well-known stream, ‘“‘which claims 
are known as and called the ‘Ora’ lode 
mining claim, the ‘Nora’ lode mining 
claim, and the ‘Copper’ lode mining 
claim.’”’” On a motion to require the 
complaint to be made more definite 
and certain in the description of the 
claims, it was held if a lode mining 
claim in the locality mentioned is 
known and called the ‘‘Ora,” etc., it is 
described with sufficient certainty to 
enable the possession thereof to be 
delivered if plaintiff: prevails. If it is 


in that locality, plaintiff fails in his 
proofs. Barrett v. Crary, 4 Alaska 
483. (2) Under N: D. Comp. L. 
(1913) § 8147, a complaint to quiet 
conflicting claims to mineral rights 
in land, which alleges that plaintiff 
owned mineral rights in certain prop- 
erty, describing it by section, town- 
ship, and range, is, as to description, 
sufficient. Northwestern Impr. Co. v. 
ee County, 38 N. D. 57, 164 NW 


41. Yellow Aster Min., etc., Co. v. 
Winchell, 95 Fed. 213. 

- See Pleading [31 Cyc 126 et 
seq]. 

43. Aldous vy. Hall Mines,6 B.C. 394. 


44. Anthony v. Jillson, 83 Cal. 296, 
23 P 419; Woody v. Hinds, 30 Mont. 
189, 76 P 1; Perego v. Dodge, 9 Utah 
3, 33 P 221 {Laff 163 U. S. 160, 16 SCt 
9715, 41 Lireaieit3) 

S3F eal. 


45. Anthony v. 
296, 238:P: 419: « 

46. Providence Gold Min. Co. v. 
Marks, 7 Ariz..74, 60 P 938; Marshall 
Silver Min. Co. Vv. Kirtley, 12 Colo. 
410, 21 P 492; Chemung Min. Co. v. 
Hanley, 11 Ida. 302, 81 P 619; Aldous 
v. Hall Mines, 6 B. C. 394. 

[a] An answer sets up a good de- 
fense to the complaint in an adverse 
suit, which avers that no claim has 
been duly filed in the land office by 
plaintiff, covering the premises in 
controversy. Marshall Silver Min. 
Co. v. Kirtley, 12 Colo. 410, 21 P 492. 

[b] Whether the suit was insti- 
tuted in time cannot be raised except 


Jillson, 


by answer or special plea. Provi- 
dence Gold Min. Co. v. Marks, 7 
Ariz. 74, 60 P 9388. 

47. Pennsylvania Min. Co. Vie 
Bales, 18 Colo, A. 108, 70 P 444, 

48. Pennsylvania Min. Co. v. 
Bales, supra. 

49. Robbins v. Elk Basin Cons. 
Petroleum Co., 285 Fed, 179. 

50. See supra § 216. 

SI. Peters v. Tonopah, Min: (Co:, 


120 Fed. 587. 

52. As to character of land see 
supra § 331. 

53. See supra § 378.) 

54. Bennett v. Harkrader, 158 U. 
S.. 447,15 SCt 863, 39 Lived: 1046; 
Duffield v. San Francisco Chemical 
Co,, »205: Hed... 1480, «1238. CCA 548; 
Ware v. White, 81 ‘Ark, 220, 108 SW 
831; Giberson v. Wilson, 79 "Ark. 581, 
96 SW 137... And see, cases supra 
§ 378 note 34. 


Cd, 


plainants located certain lode claims 
within the boundaries of prior lo- 
cated placer claims, the rights of 
the conflicting claimants were prop- 
erly determinable in actions to deter- 
mine adverse claims. San Francisco 
Chemical Co. v. Duffield, 201 Fed. 
830, 120 CCA 160. (2) The question 
whether the ground was placer or 
lode ground may be determined by 
the court in such actions. San Fran- 
cisco Chemical Co. v. Duffield, supra. 

55. Marshall .Silver. Min., Co. Vv. 
Kirtley, 12. Colo. 410, 21 P 492; Lan- 
caster v. Coale, 27 Colo. A. 495, 150 
P 821; Murray v. Polglase, 23 Mont. 
401, 59 P 439; Lily. Min. Go, v. Kel- 
logg;-27' Utah 111,74: RP 518 

[a] Interest of third person.—In 
an adverse suit by plaintiff based on 
his adverse against an application 
for a patent by a devisee of a min- 
ing claim, an interest of a_ third 
person, who had filed no adverse 
claim, could not be relied on by plain- 
tiff. Lancaster v. Coale, 27 Colo. 4. 
495, 150 P 821. 

Adverse claims generally see su- 
pra §§ 335-350. 

56. Poore v. Kaufman, 44 Mont. 
248, 119 P 785. 

57. See Pleading [31 Cyc 670 et 
seq |. 

58. 
Co., 


Anderson v. Anvil Hydraulic 
3 Alaska 496; Snowy Peak Min. 
v. Tamarack, etc., Min. Co., 17 
lda. 630, 107 P 60; Childers v. La- 
hann, 19 N. M. 301, 142 P 924. 

[a] Adverse possession.—lIn eject- 
ment brought to support an adverse 
claim filed against a patent applica- 
tion for a mining claim, adverse pos- 
session of the premises for the statu- 
tory period is not available to plain- 
tiff when not pleaded or proved. 


Childers v. Lahann, 19 N. M. 301, 
142 P 924. 
[b] The fact that a third person 


has made a subsequent Sreecea by of the 
same property will not avail plain- 
tiff in a suit not based on such subse- 
quent location. Snowy Peak Min. Co. 
v. Tamarack etc; Mint. Co,,417 sida: 
630, 107 P 60. 


59. Bergquist v.-: West Virginia- 
Wyoming Copper Co., 18 Wyo. 234, 
106 P 673. 


60. Roberts v. Oechsli, 54. Mont. 
589, 172 P1037; Wilson v. Freeman, 
29 Mont. 470, 15 P 84, 68 LRA 8383; 
Stolp v. Treasury Gold Min. Co., 38 
Wiashs 619, 80) Bb 1817; 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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§§ 391-394] 


of each party is in issue in an adverse suit, and 
neither can recover without proof of title,®* it is 
not necessary that the fact of forfeiture be specially 
pleaded, in order to be relied on by the opposite 
party.°? 

Variance.®*? A material variance between the 
pleading and the proof is fatal to plaintiff’s cause 
of action,** or defendant’s grounds of defense,° 
as the case may be. 

[§ 392] b. Citizenship. 66 Whether the applicant 
for the patent or the adverse claimant, as the 
case may be, is a citizen of the United States, 
or has declared his intention to become such, is 
a matter to be proved and determined in an "ad- 
verse suit,°? and such fact must be proved, even 
though admitted by the pleading.®* Proof of citi- 
zenship, however, is required only to enable a 
party to recover a judgment in his own favor;°° the 
absence of such proof may prevent a recovery by 
the one party, but it does not operate to authorize 
a judgment, for that reason alone, in favor of 
his adversary.” 

' A corporation suing to support an adverse against 
an application for a patent need not prove the citi- 
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[40 C.J.] 883 
zenship of its stockholders, where it proves its 
existence and its own citizenship by a certified 
copy of its articles of incorporation showing that 
it is a duly organized and existing domestic cor- 
poration.’1 But where the corporation relies on a 
purchase of claims located by third persons, it 
must prove that the third persons were citizens, 
or had declared their intention of becoming citi- 
zens."? 

[§ 393] 10. Evidence’*—a. Presumptions. The 
law relating to presumptions in other civil actions** 
applies in an action adverse to an application for 
a patent for a mining claim except in so far as 
controlled by the facts peculiar to this elass of 
actions.7?® Where the complaint alleges the filing 
of the adverse in the land office, it will be pre- 
sumed that it was filed within the time prescribed 
by the statutes for such filing.’® ; 

[§ 394] b. Burden of Proof.” The rules govern- 
ing the burden of proof in other civil actions*® 
ordinarily apply in an adverse mining action.” 
In this class of actions, however, each party is 
regarded as a plaintiff or actor and has the burden 
of proving his title.8°. In other words each. party 


61. See infra’ § 394. ; ance is immaterial where it appears|Co., 21 Wyo. 1338, 128 ‘P 881, 129 P 
62. Alaska.—Anderson vy. Anvil] that defendant’s claim, which is also|1023; Sherlock v. Leighton, 9 Wyot 
Hydraulic Co., 3 Alaska 496 (holding described in the complaint, is wholly} 297, 63 P 580, 63 P 934 
adverse proceedings no exception to} within the boundaries of plaintiff’s 71, Dunean v, Bagle Rock Gold 
rule that forfeiture must be pleaded).| claim. Hoffman y. Beecher, supra.| Min., etc., Co., 48 Colo. 569, 111 P 588, 
Cal.—Harper v. Hill, 159 Cal. 250, 65., Green v. Gavin, 11 Cal. A. 506,/139 AmSR 288. See generally supra 
113) P1622: Ibe Pavol: (Shea sa 
Colo.—Duncan v: Hagle Rock Gold [a] Immaterial variance.—In an 72. Duncan v.’ Eagle Rock Gold 
Min., etc., Co., 48 Colo. 569, 111°P 588,| action to quiet title to a mining] Min., etc., Co., supra. 
139 AmSR 28 claim, the fact that the first notice of 73. Presumptions in other actions 


Nev.—Steel v. Gold Lead, ete., Min. 
Co., 18 Nev. 80, 1 P 448. 

Or.—Merchants’ Nat. Bank v. Mc- 
Keown, 60 Or. 325,.119.P 334. 

But see Cache Creek Min. Co. v. 
Brahenberg, 217 Fed. 240, 133 CCA 
234 (holding that an allegation of the 
answer, denying the performance of 
the requis.te assessment work and 
alleging that by reason thereof the 
claim became forfeited and reverted 
to the public domain, is sufficient to 
support a plea of forfeiture, in the 
absence of an objection at the trial). 

fa] Under a general denial or its 
equivalent, cach party claims the 
title on which the right to possession 
is based, and the court must deter- 
mine which. of.the two holds it, and 
hence forfeiture by plaintiff of his 
claim for failure to do the annual as- 
sessment work may be shown under 
the general denial. Duncan, v. Hagle 
Rock Gold Min., ete., Co., 48 Colo. 
669, 111 P 588;:139 AmSR 288. 

{b], Tllustration.—Where defend- 
ant asserts a right of possession un- 
der a location of another claim not 
mentioned in the pleading of either 
party, plaintiff may, without pleading 
the fact, offer evidence showing a for- 
feiture of such other claim by reason 
of the failure of defendant to do the 
annual assessment work. Harper v. 
Hill, -1:59.-Cal.. 250, 113° P 162. 

Pl leading and. proof of forfeiture 
generally see supra § 303 

63. Wariance between pleading and 


proof generally see Pleading [31 Cyc. 


pares 
64. Hoffman vy. Beecher, 12 Mont. 
489, 31 P 92. 

[a] Immaterial variance.—(1) <A 
variance in the description of the 
premises, as contained in the com- 
plaint and adverse claim, which con- 
sists in giving the general course of 
the last line of plaintiff’s claim as 
southwest in the adverse claim, when 
it should -have been southeast, as 
given in the complaint, is harmless, 
where the place of beginning is desig- 
nated as the terminus of such last 
line. Hoffman yv. Beecher, 12 Mont. 
-489, 31 P 92. :(2) Where the lengths 
of the side and end lines of plaintiff's 
-claim are reduced in the description 


given in the complaint from that, 


given in the adverse claim, the vari- 


claim posted by defendants was near 
the land, and not upon it as alleged 
in the answer,. is immaterial where 
sufficient facts are alleged and proved 
to show a valid location, and sustain 
the judgment. for defendants. Green 
v. Gavin, 11 Cal. A.,506, 105 P 761. 

Variance between pleading and 
Titik generally see Pleading [31 Cyc 

66. Proof of citizenship generally 
See Supra § 144. 

Averment of citizenship see supra 


§ 387. 
67. U.S.—Manuel v. Wulff, 152 U. 


5..505,-%4 SCt 651,. 38 -L.o ed. 632; 
O’Reilly v. Campbell, 116 U. S. 418, 
6  SGt.421,. 29 tu..ed,, ..669' pono bah 


Fraction Min. Co. v. Douglass, 12 
Fed. 936;:Doe v. Waterloo Min. Co., 
70 Fed. 455, 17 CGA 190; North Noon- 
day Min. Co. v. Orient Min. Co.,. 
Fed. 125, 6 Sawy. 503. 

Ariz.—Allyn v. Schultz, 5 Ariz. 152, 


48 P 960. 
Cal.—Anthony v. Jillson, 83 Cal. 
296, 238 P 419; Lee Doon v. Tesh, 68 


(OEY YS NN Soe b feme Sain yet he 
Colo.—MecFeters v. Pierson, 15 Colo. 
201, 24 P 1076, 22 AmSR 388; Keeler 
Vv. Trueman, 15 Colo. 143, 25 P 311; 
eROTe aE v. Chisholm, 13 Golo. 105, 21 


12a 
faa Busi v.. McDonald, 2 Ida.’ 
(Hasb.) 679, 33 P 49; Rosenthal. v. 


Ives, 2 Ida. (Hasb.) 265, 12 P 904. 

Mont.—Wulf v. Manuel, 9 Mont. 
276, 279, 286, 23 P 723 [rev on other 
grounds 152 U. S. 505, 14 SCt 651, 38 
L. ed..532]; Garfield Min., ete., Co. v 
Hammer, 6 Mont. 53, 8 P 153 [aff 130 
U..S...291, 9 SCt 548, 32 L. ed. 964]. 

Nev.—Golden Fleece Gold, ete., Min. 
Co. v. Cable Cons. Gold, etc., Min. Co., 
12 Nev. 312. 

Utah.—Hayes _ Vv. 17 
Utah+185,,53) P 1029, 

W yo.—Iba Y. Wyoming Cent. 
Assoc., 5 Wyo. 355, 40 P 527, 42 P 20. 

Citizenship as element of qualifica- 
tion of locator see supra §§ 144-150. 

68 Burke v. McDonald, 2 Ida. 
(Hasb.) 679, 33 P 49; Rosenthal vy. 
Ives, 2 Ida. (Hasb.) 265, 12 P 904; Iba 
v. Wyoming Cent. Assoc, 5 Wye. 
355; 40...P. 527, 42 P20. 

69. Sherlock v. Leighton, 9 Wyo. 
297,.63_P 580, 638 P, 934... 

70. Dean v. Omaha-Wyoming Oil 


Lavagnino, 


relating to mining property: 
Actions for damages see infra § 462. 
Actions to quiet title see infra § 500. 

Presumptions as to validity of 
patents see supra § 364. 

74 See Evidence §§ 25-88. 

75. Pennsylvania Min. Co. v. Bales, 
18: Colo. A. 108, 70 P 444. 

76. Pennsylvania Min. Co. vy. Bales; 
supra. 

Time of filing adverse claim gen- 
erally see supra §§ 346, 347. 

77. Burden of proof: ‘ 
As to known vein in placer claim see 

supra § 357. 
In other actions as to mining Prop- 

erty: 

Ue tak for damages see infra § 


Actions to quiet title see infra § 


Ejectment see infra § 486. 
Injunction see infra § 515. 


Abandonment of claim see supra § 
Ors open to relocation see supra 
306 


Forfeiture of claim see aus § 3038. 


78. See Hvidence §§ 13-24. 
79. Jackson v. White Cloud Gold 
Min,,. etc.,.Co., 36. Colo. 122,°85 P 639% 


McKnight y. El Paso Brick Co., 16 
N. M.. 721, 120 P 694, AnnCas1912D 
1309; Merchants’ Nat. Bank v. Mc- 
Keown, 60 Or. 825, 119 P°334; Dean''v. 
Omaha- Wyoming Oil Co., 21 Wyo. 
133, 128 P 881, 129 P 1023. 

[a] Matters admitted by the an- 
swer need not be proved by plaintiff. 
Jackson v. White Cloud Gold Min., 
ete., Co., 36 ‘Colo. 122, 85 B.639: 

{b] Shifting burden.—Where, (in 
a suit to settle’ adverse claims, de- 
fendants established that no work 
had been done 'on the claim in con- 
troversy in the year 1907 prior to 
defendants’ location which was ad- 
mitted by plaintiff, the burden was 
shifted to plaintiff to establish that 
work done outside the claim was for 


the benefit of such location. Mer- 
chants’ Nat. Bank v. McKeown, 60 
OGs 32), Wile, Pe! 888: 


80. U. S—Gwillim v. Donnellan, 
LLG U..7S.> 45,.'6; SCEL1LIO: "29" Teed: 
348; Jackson v. Roby, 109 U. S, 440, 
3 Sot 801,,.27 Ju. ed. 99.0... 

Cal. —Harris v. Kellogg, 117 Cal. 


884 [40 C.J] 


must rely on the strength of the proof of his own 
title and not on the weakness of that of his ad- 
versary,*! and must show a title which is good 
not only against his adversary, but also against the 
government ;°? and if one claimant fails to show 
title in himself he cannot take advantage of de- 
fects in the location of the other elaimant.%% 
where plaintiff relies on a location, the burden is 
on him to prove the priority and validity of his 
location;** he must establish, inter alia, that the 
ground was not covered by a prior location,*® or, 
if it was so covered, that the prior location was 


484, 49 P 708; Anthony v. Jillson, 83 
Cal. 296, 23 P 419; Lee Doon v. Tesh, 
GSnCale 43) 6 P97, 8 P 621° 

Colo.—Cuenin vy. Chloride Min., etc., 
Co., 57 Colo. 320, 141 P 463; Duncan 
v. Eagle Rock Gold Min., etc., Co., 48 
Colo. 569, 111 P 588, 139 AmSR 288; 
Thomas v. Chisholm, 13 Colo. 105, 21 
Po LOLS: 5 

Mont.—Wilson v. Freeman, 29 
Mont. 470, 75 P 84, 68 LRA 833. 

Or.—Merchants’ Nat. Bank v. Mc- 
Keown, 60 Or. 325, 119 P 334. 

Wyo.—Phillips v. Brill, 17 Wyo. 26, 
95 P 856; Slothower v. Hunter, 15 
Wyo. 189, 88 P 36; Iba v: Central 
Assoc., 5 Wyo. 355, 40 P 527, 42 P 20. 

[a] Each of the parties must 
prove every material fact necessary 
to sustain the validity of his claim. 
Duncan v. Hagle Rock Gold Min., etc., 
Co., 48 Colo. 569, 111 P 588, 139 AmSR 
288; Thomas v. Chisholm, 13 Colo. 
OG aoc tar O19), 

{b] In British Columbia (1) some 
of the cases have held that the bur- 
den of proof is on the adverse claim- 
ant who must give affirmative evi- 
dence of his own _ title. Clank sve 
Haney, 8 B. C. 130; Caldwell v. Davys, 
7 BAC ish (2) And, vit he wishes 
to attack defendant’s title, he must 
attack it while proving his own title 
and not wait until rebuttal. Dunlop 
Vianney: ees Grad. 1G) Butt Acts 
(1898) c 83 § 11 established the rule 
that in adverse proceedings thereafter 
brought each party shall give affirma- 
tive evidence of title to the ground in 
controversy, and if such title shall 
not be established by either party 
the judge shall so find and judgment 
shall be entered accordingly. ‘This 
provision was designed where there 
is a real controversy to get rid of the 
rule theretofore acted upon _ that 
plaintiff must succeed on the strength 
of his own title, and that defendant 
might rely on the weakness of his ad- 
versary’s title and to substitute as a 
new rule for determining the title to 
mining claims that each party has 
to bring forward the evidence of his 
own title, thereby putting both par- 
ties on an equality as regards the 
onus of proof; but it presupposes a 
real controversy and not a mere 
challenge by a party who goes into 
court and admits no title in himself, 
and hence where, at the commence- 
ment of the trial of an action to en- 
force an adverse claim plaintiff, 
claiming in respect of two mineral 
claims, admitted inability to sup- 
port the allegation that the boun- 
daries of such claims embraced any 
part of the area within the limits of 
the claim sought to be adversed, and 
could not pretend to claim any right 
to any part of the land or minerals 
within the limits of such claim, it 
was open to defendants, as soon as 
this admission was made, to move 
for dismissal for the reason that 
there was no ground of controversy, 
and they were not bound in the cir- 
eumstances to bring forward their 
title for investigation. Voigt v. 
Groves, 12 B. C. 170. (4) The statute 
referred to has been held to apply to 
all adverse proceedings coming on 
for trial, including those commenced 
before its enactment. Schomberg vy. 
Holden, 6 B. C. 419. 

81. U. S.—Willitt v. Baker, 133 
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feited.8” 


Thus 


admissible.?* 


Fed. 937. But see Robbins v. Elk 
Basin Cons. Petroleum Co., 285 Fed. 
179 (holding that defendant may de- 
fend and defeat plaintiff on the weak- 
ness of plaintiff's own claim). 


Alaska.—Anderson vy. Anvil Hy- 
draulic Co., 3 Alaska 496. 
Colo.—Thomas  v. Chisholm, 13 


Colon TOS. 2 ine w no: 

Ida.—Snowy Peak Min. Co. v. Tam- 
arack, (ete, Min, Co.,, 7 Ida, 62.0; 107 
E60; Gi eitsCyel: : 

Mont.—Milwaukee Gold Extraction 
Co. v. Gordon, 37 Mont. 209, 12e 
995; Hahn y. James, 29 Mont. 1, 7a 
5 OGbe 

Utah.—Murray Hill Min., etc., Co. 
v. Havenor, 24 Utah 73, 66 P 762. 

Wyo.—Sherlock v. Leighton, 9 Wyo. 
29, Gare 580, 934. 

82. U. S.—Jackson v. Roby, 109 
U.S. 440,393 SCt 301, 27 Ted?’ 9905 
Willitt v. Baker, 133 Fed. 937; Burke 
v. Bunker Hill, etc., Min., etc., Co., 46 
Fed. 644; Bay State Silver Min. Co. 
v. Brown, 21 Fed. 167. 

Ariz.—Keppler v. Becker, 9 Ariz. 
234, 80 P 334; Allyn v. Schultz, 5 
Ariz. 152, 48 P 960. 

Cal.—Anthony v. Jillson, 83 Cal. 
296, 23 P 419; Lee Doon y. Tesh, 68 
Cal. (43,6221 9i, SP 62t: 

Colo.—Manning v. Strehlow, 11 
Colo. 451, 18 P 625; Bryan v. McCaig, 
10 Colo. 309, 15 P 413; McGinnis v. 
Egbert, 8 Colo. 41, 5 P 652. 

Ida.—Burke v. McDonald, 2 Ida. 
(Hasb.) 339, 13 P 351; Rosenthal v. 
Ives, 2 Ida. (Hasb.) 265, 12 P 904. 

Mont.—Wilson v. Freeman, 29 
Mont. 470, 75 P 84, 68 LRA 8383. 

83. Consolidated Gold, ete., Min. 
Co. v. Struthers, 41 Mont. 565, 111 P 
152; Milwaukee Gold Extraction Co. 
v. Gordon, 37.Mont. 209, 95 P 995. 

84. Anderson v. Anvil Hydraulic 
Co., 3 Alaska 496; Duncan v. Eagle 
Rock Gold Min., ete., Co., 48 Colo. 
569, 111 P 588) +139 AmSR 288 Lozar 
v. Neill, 37 Mont. 287, 96 P 3438; Chil- 
cece vy. Lahann, 19 N° MM. 301, 1425P 

[a] TNllustration.—One suing to 
support an adverse against an appli- 
cation for a patent to lode mining 
claims must clearly show the segre- 
gation from the public domain and 
the appropriation by him of the par- 
ticular territory claimed in his ad- 
verse, and must produce in evidence 
certificates of location or amendments 
thereof in conformity with the law 
covering the particular territory in 
dispute. Duncan v. Eagle Rock Gold 
Min., etc. (Coy 48 ~Colo, 569, Mitt Pe 
588, 189 AmSR 288. 

85. Lozar v. Neill, 37 Mont. 287, 
96 P 343. 

ge6. Anderson v. Anvil Hydraulic 
Co., 3 Alaska 496; Lozar v. Neill, 3% 
Mont. 287, 96 P 348; Round Mountain 
Min. Co. v. Round Mountain Sphinx 
Min: ‘Co., 35° Nev. 392, 129 308, 36 
Nev. 5438, 138 P 71 [reh den 36 Nev. 
645, 141 P 849]; Lockhart v. Farrell, 
31) Utah 155, $6 P 10rt ~reve 210° Ss; 
142, 28 SCt 681, 52 L. ed. 994]. 

87. Anderson v. Anvil Hydraulic 
Co., 3 Alaska 496; Lozar v. Neill, 37 
Mont. 287, 96 P 343. 

Proof of: 
ee eonment generally see supra § 
Forfeiture generally see supra § 303. 

88. Duncan v. Eagle Rock Gold 


[§§ 394-395 


invalid,8* or that it had been abandoned or for- 
He must also prove that the annual as- 
sessment work has been done®® and that his adverse 
claim was duly filed in the land office.*® 

[§ 395] c. Admissibility.°° 
the relevancy, materiality, and competency of the 
evidence in other civil actions®! apply generally in 
an adverse suit or other action to protect or en- 
force rights in a mining claim, in determining 
whether particular evidence is admissible®? or in- 
Subject to such rules evidence is 
admissible on behalf of either party to show that 


The rules relating to 


Min., ete., Co., 48 Colo. 569, 111 P 
588, 1389 AmSR 288. 

[a] On another claim.—Where one 
suing to support an adverse against 
an application for patent to lode min- 
ing claims admitted that the annual 
assessment work had not been done 
within the surface boundaries of the 
adverse claims, he must show that 
‘such work as had been done else- 
where was in fact intended at the 
time as the annual assessment work 
on the particular claims, and was suf- 
ficient in character and amount to 
satisfy the requirement of the law 
for the entire group, and defendant 
was entitled to a full cross-examina- 
tion of plaintiff’s witnesses to bring 
before the jury the intent of plaintiff 
at the time he did the work. Duncan 
v. Eagle Rock Gold Min., etc., Co., 
ee a 569, 111-“P 588, 139» AmSR 

89. Michael v. Mills, 22 Colo. 439, 
45 P 429; Marshall Silver Min. Co. v. 
Kirtley, 12 Colo. 410, 21 P 492; Burke 
v. McDonald, 2 Ida. (Hasb.) 679, 33 
P 49; Iba v. Wyoming Cent. Assoc., 5 
MWiy.0: 9355, 40 Pr b27.. 425.20; 

Filing adverse claims generally see 
supra §§ 345-348. 

£0. Admissibility of evidence in 
articular actions: 
jjectment see infra § 487. 

For damages see infra § 464. 
Injunction see infra § 515. 

To quiet title see infra § 501. 

Trover and conversion see infra § 474. 

91. See Evidence §§ 89-162. 

92. Zeiger v. Dowdy, 13 Ariz. 331, 
114 P 565; Specie Payment Gold Min. 
Co. v. irk, 956 “Colo. -27:5, 139° P21: 
King Solomon Tunnel, ete, Co. v. 
Mary Verna Min. Co., 22 Colo. A. 528, 
127 P 129; Strasburger v. Beecher, 
20 Mont. 1438, 49 P 740. 

[a] In an action of forcible entry 
and detainer (1) to recover possession 
of part of a mining claim, a recorded 
notice of the location and deeds 
from plaintiff's predecessors to her 
are evidence competent to show the 
extent of her claim and possession, 
but not to show title (Foster v. Black, 
20 Ariz. 64, 176 P 845), (2) as also is 
evidence of monuments placed on the 
property (Foster v. Black, supra). 
(3) So also evidence of acts of do- 
minion and control by plaintiff and 
her predecessors, as doing of annual 
assessment work may be admitted as 
tending to show actual possession. 
Foster v. Black, supra. (4) Forcible 
entry and detainer generally see 
Sore Entry and Detainer 26 C. J. 
p . 

[b] A substituted certificate of 
work (1) is admissible only on proof 
of loss of the original. Pavier v. 
Snow, 7 B. C. 80. (2) Secondary evi- 
dence of lost instruments generally 
see Evidence §§ 1219-1379. 

[c] A miner who assisted in sur- 
veying a claim is competent to testify 
as to what mark indicated the point 
of discovery. Strasburger v. Beecher, 
20 Mont, 148, 49 P 740. 

93. Duncan v. Eagle Rock Gold 
Min., etc., Co., 48 Colo. 569, 111 P 588, 
139 AmSR 288. 

[a] Plat held inadmissible.—Where 
one suing to support an adverse 
against an application for patent to 
lode mining claims disregarded the 
rule that in surveys the deputy min- 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


\e 


8§ 395-396] 


the location of.the other was not made upon un- 
appropriated public domain,®* or that for some 
other reason it is invalid,®> or has been forfeited, 
But evidence only can be con- 
sidered which relates to the area in conflict.% 
defective notice, certificate, or statement of loca- 
tion is admissible, in connection with other evi- 
dence, in support of an adverse claim.% 
an amended certificate or statement of location, 
unless it does not cure the defects in the original,* 
is admissible in such a suit,’ although it was not 
filed until after the commencement of the suit.® 

Evidence of the 
rules and regulations of miners of the district in 
which the mineral land in controversy is located 


or abandoned.®* 


Miners’ rules and customs.* 


eral surveyor must be controlled by 
the record of the certificate of loca- 


tion and the markings on the ground, 


the latier controlling where there is 
a variation between the description 
in the record and the monuments, 
and the surveyor constructed his plat 
not from the monuments and calls 
given in theycertificate of location, 
but from the stakes on the ground as 
pointed out, the plat was inadmissi- 


ble in evidence to show plaintiff's 
title. Duncan v. Bagle Rock Gold 
Miner etcs Co:,ts45) Colo. -569%) pildy 


588, 189 AmSR 288. 

94. Porter v. Tonopah North Star 
Tunnel, etc., Co., 183 Fed. 756 [aff 146 
Fed. 385, 76 CCA 657 (certiorari den 
207_-U. S. 586,-28 SCt.254, 52 L. ed. 
352)]; Moffat v. Blue River Gold Ex- 
cavating Co., 33 Colo. 142, 80 P 139; 
McConaghy v. Doyle, 32 Colo. 92, 75 
P 419; Girard v. Carson, 22 Colo. 345, 
44 P 508; Lockhart v. Farrell, 31 
Utah 155, 86 P 1077 [rev on other 
grounds 210.0. 8. 142, 28 SCt 681, 52 
L. ed, 994]. 

[a] Thus plaintiff is entitled to 
show that at the time of the location 
of defendant’s claim its discovery 
point was located within the limits 
of an existing and valid location of 
another, so that the ground was not 
at the time subject to location. Lock- 
narthy.erH arrell,) 31, Utah; 155,,,86) P 
1077 [rev on other grounds 210 U. S. 
142, 28 SCt. 681, 52 L.ed.. 994]. 

95. Farrell v. Lockhart, 210 U. S. 
142, 28, SCti 681,..52 I.) ed, 994, 16 
LRANS 162 [rev 31 Utah 155, 86 P 
1077]. 

fa] Illustration.—Evidence is ad- 
missible on behalf of the third lo- 
cator of a lode mining claim which 
tends to establish the existence of a 
valid and subsisting location prior 
to the location which such third lo- 
ecator is adversing. Farrell v. Lock- 
hart, 210 U.S. 142, 28 SCt.681, 52 L. 
ed. 994, 16 LRANS 162 [rev 31 Utah 
Lobe S6ick 1077). 

96. Holmes v. Salamanca Gold 
MiltiConwo, Cala AcsGb9), 91-4 316.0) 

{aj Illustration.—Where, in an 
action for the possession of unpat- 
ented mining claims, plaintiff claimed 
ownership through conveyances exe- 
cuted by the original locator, and 
defendant pleaded the general denial, 
evidence of a forfeiture of the rights 
of the original locator or his suc- 
cessors, because of the nonperform- 
ance of the annual assessment work 
.and of defendant’s entry on the 
premises and his relocation of the 
same, was admissible. Holmes v. 
Salamanca Gold Min., etc., Co., 5 Cal. 
AM659, 91 oP 160. 

Evidence of forfeiture generally 
see supra § 303. 

97. O’Hanlon v. Ruby Gulch Min. 
Co., 48 Mont. 65, 135 P 913. 

[a] Evidence held admissible.— 
Evidence that the heirs of a cotenant 
in a mining claim were informed by 
the administrator of their father’s 
estate that he had received notice of 
failure to contribute to the cost of 
representation work is admissible on 
the question of abandonment of the 
claim by such heirs, in a subsequent 
action by them to enforce their claim 
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So also | dence in other 


to an interest in the mining claim, de- 
fended on the ground of forfeiture. 
O’Hanlon v. Ruby Gulch Min. Co., 48 
Mont. 65, 135 P 913. 

Proof of abandonment generally 
see supra § 296. 

98. Mares v. Dillon, 30 Mont. 117, 
T4475 P1903," 969: 

99. Butte Cons. Min. Co. v. Barker, 
35 Mont. 327, 89 P 302, 90 P 177 [writ 
of error dism 215 U. S. 584 mem, 30 
SCt 404 mem, 54 L. ed. 338 mem]; 


GADEOn Vv. Hjul,#32,,Nev. 860, 108 P 
[a] An original declaratory state- 


ment, defective in that it failed suf- 
ficiently to describe a discovery shaft, 
is admissible in evidence, in connec- 
tion with the amended declaratory 
statement, as showing an attempt on 
the part of the locator to comply 
with the law and the identity of the 
ground described in the two state- 


ments. Butte Cons. Min. Co. v. 
Barker, 35 Mont. 327, 89 P 302, 90 
P1477 [writ of error dism 215 U.S. 


584 mem, 30 SCt 404 mem, 54 L. ed. 
338 mem]. 

Record of notice of location as evi- 
dence generally see supra § 232. 

1. Knutson v. Fredlund, 56 Wash. 
634, 106 P 200. 

2. Milwaukee Gold Extraction Co. 
v.- Gordon, 37 Mont. 209, 95 P 995; 
pe hawek, v. Hunter, 15 Wyo. 189, 88 


3. Milwaukee Gold Extraction Co. 
v. Gordon, 37-Mont. 209, 95 P 995. 

Amended or additional certificates 
or statements generally see supra §§ 
222-224. 

4 See generally supra §§ 120, 121. 

5. Jupiter Min. Co. v. Bodie Cons. 
Min. Co., 11 Fed. 666, 7 Sawy. 96; 
Orr v. Haskell, 2 Mont. 225; Smith v. 
North American Min. Co., 1 Nev. 423. 

[a] A book containing the rules 
and regulations of the miners is 
competent evidence. Orr v. Haskell, 
2 Mont. 225 (under Civ. Pract. Act 
§ 504). 

Evidence of miners’ rules and regu- 
lations generally see supra § 121. 

6 Jupiter Min. Co. v. Bodie Cons. 
Min. Co., 11 Fed. 666, 7 Sawy. 96; 
Harvey v. Ryan, 42 Cal. 626. 

[a] General usage as against local 
regulations.—General usage may be 
given in evidence, whether anterior 
to the location or not, as being the 
general sense of the mining com- 
munity; but local regulations, if made 
after location, would be an unjust 
criterion of action and the location 
need not conform to them. Table 
Mountain Tunnel Co. v. Stranahan, 20 
Cal 198, 3. Calan 38its 

7. Weight and sufficiency of evi- 
dence in: 

Action to quiet title see infra § 502. 
Ejectment see infra § 488. 
Injunction see infra § 515. 

8 See Evidence §§ 1730-1806. 

9. Conkling Min. Co. v. Silver King 
Coalition Mines Co., 230 Fed. 553, 144 
CCA 607 [rev on other grounds 255 
UW, Si) 151, 41 SCE 3105.65 th. ed. 5611); 
McCleary v. Broaddus, 14 Cal. A. 60, 
Vata Tee i bss 

[a] Evidence held sufficient: (1) 
To sustain a verdict or judgment for 


plaintiff. -Nylund v. Ward, 67 Colo.!v. Lee, 39 Ida. 42, 227 P 27. 
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is admissible in an action to determine the rights 
to a mining claim.® 
rules does not preclude the admission of evidence 
to show the existence of an unwritten custom in 
force of a contrary nature.® 

[$ 396] d. Weight and Sufficiency.’ 
relating to the weight and sufficiency of the evi- 


But the existence of local 


The rules 


civil actions* apply generally in 


an adverse suit or other action to protect or en- 
foree rights in a mining claim in determining 
whether or not the evidence is sufficient to estab- 
lish the facts essential to plaintiff’s cause of action,® 
‘or to defendant’s matters of defeuse.t? 
to warrant a recovery the proof must establish 
all the elements of a valid location;1! and it has 


In order 


108, 187 P 514; Lloyd v. Nicholas, 
(Yukon T.) 12 WestLR 38. (2) In an 
action to recover title and possession 
of mining claims, to establish charge 
of conspiracy of defendants to de- 
fraud plaintiff by failure to perform 
annual labor as agreed and to Secure 
the claims by relocation. Soule v. 
Johnson, 34 Ida. 439; 201 .P 834. . (3) 
To show that the principal defendant, 
who made locations under placer min- 
ing laws, did not act in good faith 
for the benefit of alleged locators, 
but merely used their names with in- 
tent to secure for himself an area 
of mineral land in excess of that al- 
lowed by law. U. S. v. Brookshire 
Oil Co., 242 Fed. 718. 

{[b] Evidence held insufficient to 
sustain the burden of proof resting 
on adverse claimants to show that 
any part of mining ground sought to 
be patented by defendant was within 
the boundaries of a claim as previ- 
ously located by plaintiffs and their 
grantors. Porter v. Tonopah North 
Star Tunnel, etc., Co., 146 Fed. 385, 
76 CCA 657 [aff 133 Fed. 756, and 
certiorari den 207 U. S. 586, 28 SCt 
254, 52 Lv ed. 352). 

[c] Oral testimony held sufficient 
to show joint title in an adverse 
claimant and others. Slothower v. 
Hunter, 15 Wyo. 189, 88 P 36. 

10. McDonald v. McDonald, 16 
Ariz. ‘103, 144 P 950; Flynn Group 
Min. Co. v. Murphy, 18 Ida. 266, 109 
P 851, 138 AmSR 201. 

{a] Evidence held sufficient: (1) 
To sustain a judgment for defendant. 
Snowy Peak Min. Co. v. Tamarack, 
ete; ,Mints Co niigidaniGeG ss c0Tme 60s 
Gibson v. Hjul, 32 Nev. 360, 108 P 
759; Bergquist v. West  Virginia- 
Wyoming Copper Co., 18 Wyo. 234, 
106 P 673. (2) To show that plaintiff's 
original location was not intended to, 
and did not, include the land in con- 
troversy. Gobert v. Butterfield, 23 
Cal. A. 1,,136, P\ 516, 

[b] Evidence held insufficient: (1) 
To show a prior discovery by defend- 


ant. Dean v. Omaha-Wyoming Oil 
Co. 2 Way 0..133,2128 P8810 29) | P 
1023. (2) To show that defendants’ 


operations in plaintiff’s ground were 
in a vein apexing in defendants’ 
claim. Collins v. Bailey, 22 Colo. A. 
149, 125 P 543. (3) In a suit for the 
value of ore removed from a stope 
beneath surface of plaintiff’s claim, 
to sustain defendant’s claim to the 
ore on the ground that it was part 
of a fissure vein whose apex was 
within, and on its strike crossed side 


lines of defendant’s claims, ana 
dipped beneath  plaintiff’s claim. 
Conkling Min. Co. v. Silver King 


Coalition Mines Co., 230 Fed. 553, 144 
CCA 607 [rev on other grounds 255 
U.S. 151, 41 SCt 310, 65 L. ed. 561]. 

11. McWilliams v. Winslow, 34 
Colo. 341, 82 P 538; Becker v. Pugh, 
9 Colo. 589, 13 P 906; Shafer v. Con- 
stans, 3 Mont. 369; Grand Cent. Min. 
Co. v. Mammoth Min. Co., 36 Utah 
364, 104 P 573, AnnCas1$12A 254. 

[a] Evidence held sufficient: (1) 
To sustain a finding of a valid dis- 
covery ‘by plaintiff. Hagan vy. Dut- 
ton, 20 Ariz, 476, 181 P 578; Hedrick 
(2) To 
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been held that, where there is a conflict in the 
evidence, testimony in support of the validity of a 
location wil! be preferred ;!* and that evidence which 
tends to establish a senior locator’s discovery will 
be viewed in the most favorable light.?® 

[§ 397] 11. Trial—a. In General. 
an adverse suit follows the usual course of pro- 
cedure in the trial of other cases 


support findings as to the location of 
boundaries of the claim. Smith v. 
Masonic Mines Assoc., 57 Cal. A. 172, 
206 P 1008; Slothower v. Hunter, 15 
Wyo. 189, 88 P 36. (3) To show that 
defendant’s claims were not valid and 
subsisting mining claims when plain- 
tiff’s conflicting claims were located. 
Rohn v. Iron Chief Min. Co., 186 Ca). 
708, 200 P 644. (4) To make a prima 
facie case as to the fact of posting 
location notices on the claim involved. 
Bismarck Mountain Gold Min. Co, v. 
North Sunbeam Gold Co., 14 Ida. 516, 
95 P 14. (5) To show performance 
of the requisite assessment work. 
McCleary v. Broaddus, 14 Cal. A. 60, 
1 Fa bs Bh DER USys 

{b] Evidence held insufficient: (1) 
To show that plaintiff had done the 
requisite assessment work under his 
location.- Ware v. White, 81 Ark. 
220, 108 SW ‘831. (2) To sustain a 
finding that representation work 
done on one claim was not reasonably 
adapted to, and could not in good 
faith have been intended to, develop 
plaintiff’s other claims in the vicinity, 
and hence was insufficient to save the 
latter claims from forfeiture. Copper 
Mountain Min., etc., Co.’ v. Butte, etc., 
Cons. Copper, etc., Min. Co., 39 Mont. 
487, 104 P 540, 133 AmSR 595. 

{c] On unappropriated land.— 
Where plaintiff testified, without ob- 
jection, that the land was unoccupied, 
unappropriated government land at 
the time he located it, and that he 
knew it from his inspection of forest 
maps and printed advertisements in 
newspapers and from forest agents 
who were offering timber for sale in 
parts of the section where he located 
the claim, a finding that the locations 
were on unappropriated: government 
lands was sustained by evidence. 
Thompson v. Underwood, 1388 Ark, 
323, 211 SW 164. 

{d] Marks and. monuments. — 
Direct and positive statements by a 
witness that he staked and marked 
a mining claim on the ground accord- 
ing to the calls of the location notice, 
which fixed the position of the claim 
very definitely, is sufficient to estab- 
lish the inclusion of a conflict area 
therein, as against mere negative 
statements by subsequent locators 
that they saw no stakes thereon, and 
could have seen them if they had 
been placed there, although he made 
some statements as to directions and 
positions of stakes and boundary 
lines that did not exactly harmonize 
with the location notice. Miehlich v. 
Tintic Standard Min. Co., 60 Utah 
569. 211 P 686. 

{e] In British Columbia a prior 
locator who is plaintiff in adverse 
proceedings makes out a prima facie 
case by proving his free miner’s cer- 
tificate, prior location, and due record, 
and the overlapping of the claims in 
dispute. Voigt v. Groves, 12 B. C. 
170; Schomberg v. Holden, 6 B, C. 
419 


Requisites and validity of location 
generally see supra §§ 159-232. 

12. Credo Min., etc., Co. v. High- 
Jand “Min., “etc:,) Co:; 96 Fed: 911. 

{a] Dllustration.—Where there is 
a conflict of evidence as to which one 
of two posts is the one set by the 
locator of a mining claim to mark 
one of the corners, one of which 
would exclude, and one include, the 
discovery on which the location was 
based, and the work done by the 
locators, and the official survey for a 
patent was: based on the latter on in- 
formation given by the locator who 
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of fact, arising 


The trial in 


in the state 


set the posts, the testimony in favor 
of that as the true corner which sus- 
tains the survey and the validity of 
the location will be preferred. Credo 
Min., etc., Co. v. Highland Min., etc., 
SBieued ao balls 

12. Ambergris Min: Co. 

12) dap 208s) Sout Pi 109. 


Ve, Daye 


14. See Trial [38 Cyc 1238]. 

15. King Solomon Tunnel, etc., Co. 
v. Mary Verna Min. Co., 22 Colo. A. 
528,127 P, 129. 


[a] Instructions held not erroneous. 
—(1) As to the questions of discovery 
and possession. Charlton v. Kelly, 
156 Fed. 433, 84 CCA 295, 13 AnnCas 
518. (2) As to sufficiency of assess- 
ment work. Big Three Min., ete., Co. 
v. Hamilton, 157 Cal. 130, 107 P 301, 
137 AmSR 118; Upton v. Santa Rita 
Min. Co., 14 N. M: 96,89 P 275; Ban- 


eae vi Crispen,, 114 '°Or, 1388); ¢226 —P 
Tb] As to burden of proof.—In a 


suit to determine adverse claims un- 
der defendant’s lode location and a 
later placer location under which 
plaintiffs claimed, where the court 
denied a motion to strike out plain- 
tiff’s evidence as to defendant’s fail- 
ure to discover lodes, on the ground 
that the burden was on plaintiffs to 
show that the ground in dispute was 
open to location, and defendant’s re- 
quested instructions recited that 
plaintiffs had introduced evidence 
tending to show that the ground con- 
tained no lodes, veins, or mineral- 
bearing rock in place, and the court 
charged that the burden was on plain- 
tiffs to show that when they went 
on the claims the ground was open 
to location, and there were no valid 
subsisting locations, there was no 
basis for defendant’s objection that 
the burden was. placed on them of 
proving lode _ discoveries. Cole v, 
Ralph, 252 U. S. 286, 40 SCt 321, 64 
douce 567 [rev 249 Fed. 81, 161 CCA 
_ [ce] As to sufficiency of proof.—An 
instruction to a jury defining what 
proof is necessary to establish a valid 
location must state the requirements 
of the law in that regard, and not 
leave the jury to determine the law 
as well as the facts. Bryan v. Mc- 
Caigsy, 10: Colo. 1309) 15 P413% 

[d] As to discovery.—(1) An in- 
struction that, to constitute a dis- 
covery of gold sufficient to support a 
location of a gold placer mining claim 
as against an adverse mineral locator, 
the gold found must be of such char- 
acter and quantity and found under 
such circumstances as to justify a 
man of ordinary prudence in the ex- 
penditure of time and money in the 
development of the property, is not 
erroneous, the word “development” 
as so used, being the equivalent of 
“exploration.” Charlton v. Kelly, 156 
Fed. 433, 84 CCA 295, 18 AnnCas 518, 
(2) Where the only evidence in ref- 
erence to the discovery is all confined 
to the discovery shaft and there is no 
pretense or claim that a discovery 
had been made elsewhere on the 
claim than in the discovery shaft, it 
is proper to refuse instructions from 
which the jury might infer that de- 
fendant was claiming a discovery 
outside the discovery shaft. Fleming 
v. Daly, 1'2° Colo: A:"439;" 56" B 946. 

[e] As to continuity of vein; mis- 
leading.—An instruction that, in de- 
termining whether a vein is continu- 
ous in its downward course, it is not 
necessary that the vein should be 
open or disclosed for the entire dis- 
tance, but that the jury should ¢on- 
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where suit is brought,!4 such as .in reference to 
the giving or refusal of instructions.*® 


Questions 
on the trial, are ordinarily to be 


decided by the jury,*® or by the judge, if he 1s 
trying the facts,*7 and if the facts are disputed 
and are not clearly established a directed verdict 
cannot be granted.'* 
disputed or clearly established they become ques- 


But if the facts are un- 


sider all the facts shown as to the 
dip or incline of the vein, its geo- 
logical and mineral character, and 
the walls, and from the whole evi- 
dence determine whether it was the 
same vein, was misleading.. Collins 

v. Bailey, 22 Colo. A. 149, 125 P 543. 
{[f] Requested instructions re- 

fused.—(1) Where the court properly 

instructs, concerning the statutory 
requirements relating to the depth 
of discovery shafts or open cuts and 
length of adits, it may refuse re- 
quested instructions on the same 
point. Craig v. Thompson, 10 Colo. 

517, 16 P 24. (2) Under a statute 

permitting a division of the ground 

in dispute, if warranted by the facts, 
it is error to refuse an instruction 
allowing such a verdict. Currency 

Min. Co. vy? Bentley, 19 Colo. A. 271, 

50 P 920. 

Instructions to jury generally see 
Trial [38 Cyc 1594 et seq]. 

16. U. S.—Knickerbocker v. Halla, 
162 Fed. 318, 89 CCA 298. 

Alaska.—Overgaard v. Westerberg. 
3 Alaska 168. 

Ariz.— Foster v. Black, 20 Ariz. 64, 
176 P 845. 

Cal.—Big Three Min., etc., Co. v. 
Hamilton, 157 Cal. 130, 107 P 301; 
137 AmSR 118. 

Mont.—Noyes v. Clifford, 37 Mont- 
138, 94 P 842. 

Nev.—Love v. Mt. Oddie United 
Mines Co.; 43 Nev. 61, 181 P 133, 184 
Po 

[a] Particular questions of fact 
for the jury.—(1) Im an action of 
forcible entry and detainer, as to 
whether plaintiff's possession of the 
mining claim involved is actual or 
not. Foster v. Black, 20 Ariz, 64, 176 
P 845. (2) Whether work done on a 
mining claim is such as to benefit or 
develop other claims and so satisfy 
the requirement as to development 
of such claims. Big Three Min., etc., 
Co.vii Hamilton, 157 ‘Cal, 130.407 
301, 1837 AmSR 118. (8) Whether or 
not development work done in a par- 
ticular shaft by the locator of claims. 
so tended to improve the entire group 
of claims as to prevent forfeiture 
thereof. Love v. Mt. Oddie United 
Mines Co., 48 Nev. 61, 181 P 1338, 184 
P 921. (4) Whether a prior location 
was forfeited as against an adverse 
location, and whether work was done 
for ‘the purpose of developing the 
claim, or was adapted to that pur- 
pose. Gear v. Ford,’ 4 Cal. A. 556, 88 
P 600, 

Cross references: 

Questions of fact as to: 
Abandonment see supra § 291. 
Description in location notice see 

supra § 200. 
Discovery see supra § 177. 
Existence of known vein or lode at 
time of application for placer 
patent see supra § 356. 

eet of boundaries see supra 

Priority of location see supra § 234. 

Reference to natural object or 

permanent monument in certifi- 
cate of location see supra § 220: 
Time of filing certificate or state- 
ment of location see supra § 229: 

Province of court and jury generally 

see Trial [38 -Cyc'.15127, 

17. Overgaard v. Westerberg, 3 
Alaska 168, 

18. Cole v. Ralph, 252 U. S. 286, 
40 SCt 321, 64 L. ed.'567 [rev 249 
Fed. 81, 161 CCA 133];"Lucky Four 
Gold Min. Co. v. Bacon, 62 Colo. 342, 
163 P 862. 

[a] WWlustrations.—(1) In a _ suit 
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§§ 397-400] : MINES AND 
tions of law for the court to decide,!® and should 
not be submitted to the jury.?° 

View of premises.21 Under some statutes?? the 
court, in an adverse suit, may, upon the applica- 
tion of either party, send the jury to view and 
inspect the premises,?? and may appoint one of 
the parties to act as guide. But it may refuse 
to order such view upon the request 6f a party 
who fails to introduce any evidence to establish 
his ecase.?5 

Trial de novo. Where there is a conflict in the 
evidence, and the possession and right to a patent 
is supported by the evidence so that a contrary 
decree would be unsupported by the evidence, the 
case, on the failure of the court to find on the 
issues of possession and the right to patent, need 
not be tried de novo on such issues.2¢ 

[$§ 398] b. Right to Jury Trial.27. In some juris- 
dictions it is held that as an-adverse suit in 
reference to a mining claim relates only to an 
equitable interest in land, of which a court of law 
has no jurisdiction, a trial by jury is not a mat- 
ter of right in such suit,?® and that if a jury is 
called. to try such a ease, it is such a jury as 
is provided by the law of the jurisdiction and not 
a common-law jury,?® and. its verdict is simply 
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advisory to the court and may be disregarded by 
it.°° In other jurisdictions, however, it is held 
that as the purpose of the action is to determine 
which, if either, of the parties is entitled to the 
disputed area,*! there exists a right to a jury trial, 
irrespective of the form of the pleadings or the 
character of the action.*? 

Jury waived. But even though the parties are 
entitled to a jury trial, if they both consent to 
proceed with the trial by the court a jury is deemed 
to be waived.?* 

[§ 399] c. Dismissal and Nonsuit. In some juris- 
dictions a nonsuit cannot be granted in an ad- 
verse suit as to a mining claim.** In other juris- 
dictions, however, dismissal or a nonsuit may be 
eranted in such an action,®* as in other civil cases.*° 
Where plaintiff is nonsuited, the hearing of de- 
fendant’s claim thereafter is ex parte,*’ and plain- 
tiff has-no right to participate in the trial;°S and 
where it appears in advance of trial that plaintiff’s 
claim cannot be maintained, he is not entitled to 
a trial in order to put defendant on his proof.®® 

[§ 400] d. Verdict and Findings.*? The rules of 
law relating to verdicts or findings in other civil 
actions*t apply generally in an “adverse suit in 


to determine conflicting claims under 
defendant’s lode location, and plain- 
tiffs’ later placer location, where 
there are disputable questions of fact 
as to the presence or absence of lode 
discoveries, defendant’s possession 
when the locators of plaintiffs’ claims 
entered and made their discoveries, 
etc., and defendant’s acquiescence in 
the acts of the placer locators, the 
direction of verdict for defendant 
was properly denied. Cole v. Ralph, 
252 U. S. 286, 40 SCt 321, 64 L. ed: 
567 [rev 249 Fed. 81, 161 CCA 133]. 
(2) In an action by plaintiff in sup- 
port of his adverse claim to a part 
of the “M. B.”’ lode in conflict with 
the “W. C.”’ lode, defendant having 


abandoned his application for patent 
to part of the “M. B.” lode in con- 
flict, and plaintiff having waived his 
right te secure a patent, the action 
became one for possession and, there 
being. no proof of a conflict, it was 
error for the court to directa verdict 
for plaintiff for the land in conflict 
ana costs and expenses of suit. Lucky 
Four Gold Min. Co. v. Bacon, 62 Colo. 
342, 163 P 862. 
19. Foster v. Black, 20 Ariz. 64, 
176 P 845. 
20. Fleming v. Daly, 12 Colo. A. 
439, 55 P 946. 
fa] Tlustration.—Where the evi- 
dence clearly establishes that one of 
the two contestants is entitled to 
the possession, and the only question 
to determine is as to which one it be- 
longs, the court has no right to sub- 
mit to the jury the question as to 
whether or not both-parties had failed 
to establish title. Fleming v. Daly, 
12 Colo. A. 439, 55 P 946. 
21. Inspection and survey of mines 
see infra §§ 521-527. 
View and inspection generally see 
Trial [38 Cye. 1313]. 
22. See Mills Code Annot. (Colo.) 
§ 188a; and other statutory provi- 
sions, 

23. Wilson v, Harnette, 32 Colo. 
75 P 395. 


24. Wilson v. Harnette, supra. 
25. Connolly v. Hughes, 18 Colo. A. 
Slam le ke iO Ods 


[a] Rule applied.—Where plain- 
tiff’'s evidence fails to make a ease for 
submission to the jury, the court may 
refuse to send the jury to view the 
premises upon his request. McMillen 
v. Ferrum Min. wri 32 Coto, 38, 74 
P 461, 105 AmSR 6 

26. Slothower v. ftiinten 15. Wyo. 
189, 88 P 36. 

27. Quieting title and determina: 
tion of adverse claims as- tried by- 


jury generally see Juries § 41. 

Right to trial by jury generally 
see Juries §§ 12-103. 

28. Perego v. Dodge, 163 U. S. 160, 
LEI SCEIOT 1; “41 L.' ed. 113; Hammer v. 
Garfield Min., etc:, Co., 130 U.S. 291, 
9 7SCt) 548,032 cm ed. 964; Shoshone 
Min. Co. v. Rutter, 87 Fed. 801, 31 
CCA 223 [rev on other grounds 177 
U. S. 505, 20 SCt 726, 44 L. ed. 864]; 
Doe v. Waterloo Min. Co., 43 Fed. 219; 
Providence Gold Min. Co. v. Burke, 6 
Ariz. 323, 57. P 641; Smith -v. Rich- 
ardson, 2 Utah 424; Corbin v. Look- 
out. Minis ‘6te., iCo.,-5 B. Cy) 281. 

Discretion of equity court as to 
submitting issues to jury generally 
see Equity §§ 721, 722. 

Right to jury trial in eyuitable ac- 
tions and proceedings in general see 


Juries §§ 30-51 

29. Prpvitanes Gold Min. Co. v. 
Burke, 6 Ariz. 323, 57 P 641. 

O. Perego vy. Dodge, TEsioW, 2S. 


160, 16 SCt 974, 41 L. ed. 113; Ham- 
mer v. Garfield Min., etc., Co., 130 
Uy Si2291t,. 9 “SCt1548> 32 I. ed. 964; 
Noyes v. Mantle, 127) Us S. 348, 8 Sct 
1132, 32 L. ed. 168 [aff 5 Mont. 274, 5 
P 856]; Basey v. Gallagher, 20 Wall. 
(U. S.) 670, 22 L. ed. 452; Shoshone 
Min. Co. v. Rutter, 87 Fed. 801, 31 
CCA 223 [rev on other grounds 177 
U. S. 505, 20 SCt 726. 44 L. ed. 864]; 
Preston v.-Hunter, 67 Fed. 996, 15 
CCA 148; Doe v. Waterloo Min. Co., 
43 Fed. 219; Providence Gold Min. Co. 
v. Burke, 6 Ariz. 323, 57 P 641; Mares 
v. Dilion, 30 Mont. 117, 75 P 963; Gat- 
lagher v. Basey, 1 Mont. 457; Smith 
v. Richardson, 2 Utah 424. 

Effect of verdict in equity where 
jury not matter of right ee ts 
see Equity § 735. 

21. See supra § 378. 

32. Manning v. Strehlow, 11 Colo. 
451, 18 P 625; Becker v. Pugh, 9 Colo. 
589, 13 P_ 906; McGinnis v. Egbert, 8 
Colo. 4175 2 652; Burke v. McDonald, 
2 Ida. (Hasb.) 339, 13 P 351; Iba v. 
Wyoming Cent. Assoc., 5 Wyo. 355, 40 
P 527, 42 P 20. 

[a] In Washington defendant is 
entitled to a jury trial in an action in- 
volving conflicting claims to unpat- 
ented mining claims, where he alleges 
ownership and right to possession. 
Oroville International Salts Co. vy. 
Rayburn, 104 Wash. 137, 176 P 14. 

33. Perego v. Dodse, 163 U. S. 160, 
16 SCt 971, 41 L. ed. 113; Bond v. 
Dustin, 112 U..S. 604, 5 SCt 296, 28. L. 
ed. ‘835; Lone Jack Min. Co. v. Meg- 
ginsoh, 82 Fed. 89, 27 CCA 63; Allyn 
ve -Sehultz, -5 Ariz. 152,48 P 960; An- 


-thony'¥, Jillson, 83: Cal, 296,23 PB 419; 


reference to.a mining claim.4? The verdict need 
Hall v. Arnott, 80 Cal. 348, 22 P 200; 
Cadierque v. Duran, 49 Cal. 356; 


Woods v. Sawtelle, 46 Cal. 389; Mar- 
shall Silver Min. Co. v. Kirtley, 12 
Colo. 4107/21 P 492. 

Waiver cf eA trial generally see 
Juries §§ 104-14 

34. Iba v. iwyantne Cent. Assoc., 
5 Wyo. 355, 40 P 527, 42 P 20. 

35. Robbins. v.. Elk Basin Cons. Pe- 
troleum Co., 285 Fed. 179; McWi)- 
liams v. Winslow, 34 Colo. 341, 82 P 
538; Moffat v. Blue River Gold Pxca- 
vating C€o., 335 Colo, .142, 80 P 139; 
Kirk v. Meldrum, 28 Colo. 453, 65. # 
633; Carnahan wv. Connolly, 17 Colo. 
A, 98, 68 P 8386; Lozar v. Neill, 37 
Mont. 287, 96 P 343. 

{al lustrations.—(1) Plaintiff, in 
adverse suit to determine rights to 
a mining location, is properly non- 
suited, where he fails to establish 
his-case. Lozar v. Neill, 37 Mont. 
2875196 Lees4sn) (C2) Where, in a suit 
to support an adverse claim, defend- 
ant admits conflict but pleads anda 
proves that. plaintiff’s claim in equity 
belongs to it, and prays that he be 
compelled to convey it, and that his 
adverse suit be dismissed, it is en- 
titled to a nonsuit, although it can- 
not have its own title determined 
without an affirmative showing of 


title thereto. Cuenin v. Chloride 
Min., etc., Co., 57 Colo..320, 141 P 463. 

26. See Dismissal and Nonsuit 18 
O2 St pyi42: 

87. Lozar v. Neill, 37 Mont. 287, 
96s Pig343. 

{a] Presumption of regularity of 


procesdings.—Lozar v. Neill, 37 Mont. 
287,96. P3548. 

38. Lozar v. Neill, supra. 

29. Robbins v. Elk Basin Cons, Pe- 
troieum Co., 285 Fed. 179, 182. 

“Where plaintiff's claim is of such 
a character that it cannot be main- 
tained, which fact is determinable 
in advance of the trial upon the 
merits, it would be a useless proceed- 
ing to require the defendant to pro- 
ceed with his side of the case, and 
win a verdict or judgment in a court, 
when that judgment would be merely 
advisory to the Interior Department, 
if obtained.” Robbins v. Hlk Basin 
Cons. Retroleum Co., supra. 

40. Cross references: 
Findings by court generally see Triat 

[38 Cyc 1953 et seq]. 
Special verdict or findings generally 

see Trial [88 Cyc 1907 et seq]. 
Verdicts generally see Trial [38 Cyc 

1868 et seq]. 

41. See Trial [88 Cyc 1868 et seq}. 

42. Larkin y. Upton, 144 U.S. 19, 
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not describe the premises in dispute with mathe- 
matical or scientific accuracy;*® and will be suffi- 
cient if it refers for such description to the com- 
plaint.44 A verdict based upon substantial evi- 
dence in support of facts necessary to establish 
the existence or nonexistence of a known vein or 
lode will not be disturbed, although there may be 
conflicting evidence.*® 

Special verdict or findings.*® Unless required by 
the local procedure the verdict returned in an ad- 
verse suit need not be special.*7 In some jurisdic- 
tions there must be a special verdict if a jury 
is ealled, or a special finding by the court where 
a jury does not intervene, upon the facts neces- 
sary to show the qualifications of the suecessful 
“party and his compliance with the law,*® and under 
the express provision of an amendment to the 
Mineral Act,*® if neither party shows title to the 
ground in controversy there must be a finding or 
verdict to that effect.°° 

[§ 401] 12. Judgment—a, Requisites and Validity. 
A judgment or decree in an adverse suit, as to 
its form and requisites, is governed generally by 
the rules relating to the form and requisites of 
judgments or deerees in other civil actions.2t In 
accordance with such rules the judgment or de- 
cree must be sustained by the evidence,®? and if a 
judgment rendered for plaintiff is not sustained by 
the facts, defendant is not precluded from object- 
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ing thereto by the fact that it has been found that 
there had been no discovery by him on the claim 
on which the application for a patent is based.®* 
If it is found that neither party has established 
title to the ground in econtroversy,°* a judgment 
must be entered to that effect against both parties,®® 
without costs to either.5* A judgment awarding 
the claim to one of the parties should specitically 
describe the premises;°’ and if it is found that the 
parties are each entitled to different parts of the 
ground in controversy the judgment must designate 
the part that belongs to each.°* A defect in the 
description, however, may be amended in the ap- 
pellate court.®? 

[§ 402] b. Effect. Under a provision of the 
Mineral Act,®°° when a judgment is finally entered 
in an adverse suit, the successful party may pre- 
sent to the local land office a certified copy of 
the judgment roll and procure a patent to the 
ground, to the possession of which it has been 
finally decided that he is entitled.*t If the judg- 
ment is to the effect that neither party is entitled 
to the ground in controversy, upon the presenta- 
tion of such copy, the proceedings for the patent 
are at an end.®? If, on the other hand, the judg- 
ment is in favor of either party, it is a determina- 
tion that he has the superior right to the posses- 
sion of the grounds in dispute;*®? it entitles him 
to go forward with the patent proceedings and have 


12 SCt 614, 36 L. ed. 330 [aff 7 Mont. 
449, 5 Mont 600]; Bushnell v. Crooke 
Min. -2ete,, Cos, 512 Colos 247; 21 2) 931; 
Tiggeman v. Mrzlak, 40 Mont. 19, 105 
P 77; Upton v. Santa Rita Min. Co., 
14 _N. M?; 9689 P 275. 

[a] Responsive verdict. — When 
the petition alleges ownership and 
possession of property by plaintiff, 
who claims it, and the answer denies 
the same, a verdict that plaintiff is 
the owner and entitled to possession 
of the land in controversy is respon- 
sive to the pleadings. Bushnell v. 
Crooke Min., etc., Co., 12 Colo. 247, 21 
PASH 

{b] Form of verdict held suffi- 
cient.—‘‘We the jury find the defend- 
ant guilty,” is sufficient to answer all 
the purposes of the proceedings in 
an adverse suit. Upton v. Santa Rita 
Mine }Co. lA ON E96 99.75 89) Se 275; 

{c] Construction.—Where, in an 
action to determine conflicting claims 
to mining locations, the issues made 
by the pleadings and evidence were 
whether plaintiff had _ sufficiently 
identified his claims under the fed- 
eral statute to make the locations 
valid, and whether they were subject 
to forfeiture and relocation because 
the required representation work was 
not done, a finding for plaintiff on 
all his claims except as to the por- 
tions of them conflieting with de- 
fendant’s locations impliedly found 
against defendant on the issue of 
forfeiture. Tiggeman v, Mrzalak, 40 
Mont. 19, 105 P 77. 

43. Colorado Cent. Cons. Min. Co. 
v. Turck, 50 Fed. 888, 2 CCA 67; Argo- 
naut Cons. Min., etc., Co. v. Turner, 
38 Colo. 400, 48 P 685, 58 AmSR 245. 

44. Haws v. Victoria Copper Min. 
Co., 160 U. S. 303, 16 SCt 282, 40 LL. 
ed. 436 [aff 7 Utah 515, 27 P 695]; 
Colorado Cent. Cons. Min. Co. -vy, 
Turek, 50 Fed. 888, 2 CCA 67. 

45. Dahl v. Raunheim, 132 U. 8S. 
260, 10 SCt 74, 33 L. ed. 324; Butte, 
ete., Min. Co. v. Sloan, 16 Mont. 97, 
40 P 217; Brownfield v. Bier, 15 Mont. 
403, 39 P 461. See McConaghy v. 
Doyle, 32 Colo. 92, 75 P 419 (where 
it was held that the testimony en- 
tirely failed to establish a state of 
facts which would justify the con- 
clusion that a known vein existed 
within the placer limits). 

46. Special verdict or findings gen- 


erally see Trial [38 Cyc 1907 et seq]. 

47. Bennett v. Harkrader, 158 U. S. 
441, 15 SCt 863, 39 L. ed. 1046; Al- 
toona Quicksilver Min. Co. v. Integral 
Quicksilver Min. Co., 114 Cal. 100, 45 
P 1047. 

48. Perego v. Dodge, 163 U. S. 160, 
16 SCt 971, 41 L. ed. 113; Gwillim v. 
Donnellan, 11.5 U.S. 45, 5 SCt. 1110, 
29 L. ed. 348; Thomas y. Chisholm, 
13 Colo. 105, 21 P 1019; Manning :v. 
Strehlow, 11 Colo. 451, 18 P 625; Mc- 
Ginnis v. Egbert, 8 Colo. 41, 5 P 652; 
Burke v. McDonald, 2 Ida. (Hasb.) 
679, 33 P 49; Rosenthal v. Ives, 2 Ida. 
(Hasb.) 265, 12 P 904; Slothower vy. 
Hunter, 15 Wyo. 189, 88 P 36. 

[a] Illustration.—The court, on 
finding that one party is entitled to 
the possession of a claim as located 
by him, which includes a part of a 
claim of the adverse party, must fina 
on the issues of possession and the 
right to patent the other part of the 
claim of the adverse party. Slothowe1z 
v. Hunter, 15 Wyo. 189, 88 P 36. 

49. Act March 38, 1881 (21 U. S. 
St. at L. 505 e 140). 

50. San Miguel Cons. 
Co. v. Bonner, 33 Colo. 207, 
1025; Manning v. Strehlow, 11 Colo. 
451, 18 P 625; Iba v. Wyoming Cent. 
pes ree SeWiy'0n 1350 n 408 527,842 oe 

[a] Thus, where the evidence is 
such that the jury might have found 
that neither party had made a valid 
location, a verdict might be rendered 
accordingly. San Miguel Cons. Gold 
Min. Co. v. Bonner, 38 Colo. 207, 79 
P 1025. 

51. Decrees generally see Equity 
§§ 820-968. 

Judgments generally see Judgments 
SoMC mIep LOZ 

52. Healey v. Rupp, 37 Colo. 25, 86 
P 1015; Pavier v. Snow, 7 B. C. 80. 
See generally Judgments § 87. 

[a] Rule applied.—‘Where it is 
not established with reasonable cer- 
tainty (1) that the ground was prop- 
erly staked; (2) that assuming the 
ground had been properly staked it 
was identical with the ground men- 
tioned in the record, and the defend- 
ant shows title and produces certifi- 
cates of work for several years, judg- 
ment will be given in favor of de- 
fendant.” Pavier v. Snow, 7 B. C. 80. 

53. Healey v. Rupp, 37 Colo. 25, 


S6eP) L015. 
54. See supra § 399. 
55. Cole v. Ralph, 252 U.. S.-.286, 


40 SCt 321, 64 L. ed. 567 [rev 249 Fed. 
81, 161 CCA 133]; Perego v. Dodge, 
163 Us S-160;.16 \SCt 971, 4) Le ied: 
113; Tonopah Fraction Min. Co. v. 
Douglass, 123 Fed. 936; Helena Gold, 
etc., Co, v. Baggaley, 34 Mont. 464, 
ST SP 455°) Phillips: yj Brill, Lia Wivo: 
26, 95 P 856; Ryan v. McQuillan, 6 
B.C. 431. 

[a] Res judicata.—Where a judg- 
ment dismissing an action is stated 
to be without a declaration of title 
to either party, the latter statement 
in it operates to prevent the plea of 
res judicata being set up by defend- 
ant in this action. Dunlop v. Haney, 


{eBo Cs 30TR 
56. Ryan v. McQuillan, 6 B. C. 431. 
57. Holdt v. Hazard, 10 Cal. A. 


440, 102 P 540; Bushnell v. Crooke 
Min., etc., Co., 12 Colo. 247, 21 P 931. 

{a] Doscription held sufficient.— 
A judgment determining right of pos- 
session to mineral elaims on public 
lands as between two contestants, de- 
scribing the claims in accordance 
with the posted notices, constituting 
a part of markings of the claims, and 
containing other data identifying the 
claims with reasonable certainty, suf- 
ficiently described them. Holdt v. 
Hazard, 10 Cal. A. 440, 102 P 540. 

58. Smith v. Imperial Copper Co., 
LI Ariee ON, (89) P65 L23eSmi the oval dan 
ee Copper Co., 11 Ariz. 193, 89 P 


59. Bushnell v. Crooke Min., etc., 
Co, 12Colon DATA Roa e935 

[a] Amendment on appeal.—If the 
judgment rendered on a verdict that 
plaintiff is the owner and entitled to 
the possession of the land in contro- 
versy does not specifically describe 
the premises as set forth in the com- 
plaint, it may be amended in the ap- 
pellate court. Bushnell v. Crooke 
Min., ete., Co., 12 Colo. 247, 21 P 931. 

60. Act May 10, 1872 (17 U. S. 
St. at L. 98 ¢ 152) § 7, as amended 
by Act March 3, 1881 (21 U. S. St. 
at L. 505 c¢ 140), and Act April 26, 
1882 (22 U. S. St. at L. 49 ec 106) §$ 1. 

61. See supra § 353. 

62. Perego v. Dodge, 163 U. S. 160, 
TGRSCtS aA, edie Ali Sane 

63. Clipper Min. Co. v. Eli Min., 
etc., Co., 194 U. S. 220, 24 SCt 632, 48 


OO 


For later cases, developmentsz and changes in the law see cumulative Annotations, same title, page and note number, 
\ 
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the judgment recognized and respected as a bind- 
ing adjudication of his exclusive right of pos- 
session,®* and to have the land department deter- 
mine the character of the land, and whether the 
conditions of the law have been complied with ;% 
but, in order to be entitled to a patent, applicant 
must still make the proof required by law, the 
sufficiency of such proof being a matter for the 
determination of the land department.®® 

Conclusiveness. Following general principles,’* 
a judgment in an adverse suit is binding 
and conclusive upon the parties to it and their 
privies as to all matters involved and settled in 
the suit,°* such as the matter of priority of loca- 
tion.®® Where the judgment is in favor of an 
adverse placer claimant, it is conclusive as between 
the parties that a prior lode location within the 
boundaries of the placer claim is invalid; but 
it does not determine that veins or lodes were not 
known to exist within the disputed ground at the 
time of the placer claimant’s application tor a 
patent;74 and hence the judgment has no bearing 
on the question of the validity of subsequent loca- 
tions, the rights whereof depend on whether, at 
the time the placer patent was applied for, there 
were known veins or lodes such as could be ex- 
cluded from the grant.7? A judgment in an adverse 
suit is not res judicata as against the government,"* 
or other persons not parties to the suit.’ 

[§ 403] 18. Appeal. An appeal in an adverse 
suit in respect of a mining claim is ordinarily 
governed by the rules relating to appeals in gen- 
eral;7> and it has been held that a statutory pro- 


L. ed. 944; San Francisco Chemical; Min. Co., 
Co. v. Duffield, 201 Fed. 830, 120 CCA 
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39 L. ed. 859; Bunker Hill, etc., 
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vision that appeals from judgments of mining 
courts ‘‘may be in the form of a case settled and 
signed by the parties’’ is not imperative, but such 
appeal may be brought in the same form as in ordi- 
nary cases.’ On an appeal from a judgment for 
plaintiff in such suit, pn the ground that the find- 
ings were not supported by the evidence, the bur- 
den is on appellant to show that the evidence pre- 
ponderated against such findings.77 Owing to the 
nature of the subject matter the court requires 


.stronger grounds for extending the time for ap- 


pealing in mining eases than in other matters.78 
No costs of appeal will be given to an appellant 
who succeeds on a point not taken below.” 

[§ 404] F. Government Leases and Licenses*°— 
1. In United States—a. By Federal Government— 
(1) In General. The federal government, -in leas- 
ing public mineral lands acts in a proprietary ca- 
pacity, as paramount proprietor, and has the same 
right of leasing or licensing such land as is inei- 
dent to absolute ownership by an individual,*! 
notwithstanding a part of the rent from leased lands 
is reserved in kind.*? 

Under the so-called Leasing Act,°* provision is 
made by congress for the leasing or granting of 
prospecting permits, subject to certain conditions 
and restrictions, of lands owned by the United 
States, containing deposits of coal,84 phosphates,®° 
oil and gas,®® oil shale? and sodium. Under 
such act a claimant to such mineral land is per- 
mitted, under certain restrictions, to make applica- 
tion for a lease to the interior department.*®® 

[§ 405] (2) Who May Acquire Lease or Permit 


15 SCt 733,] Mississippi River. This act was 
Min.,} within the authority of congress, and 


160; Upton v. Santa Rita Min. Co., 14 
IN. M. 96; 89) P 275. 

64. Cole v. Ralph, 252 U. S. 286, 
40 SCt 321, 64 L. ed: 567 [rev 249 
Fed. 81, 161 CCA 133]. See generally 


supra § 353. : 
65. Wright v.,. Hartville, 13 Wyo. 
Min., 


AON Sl ve 649, 82° P 450. 

66. Clipper Min: Co. v. Bli 
etc., Co., 194 U. S. 220, 24 SCt 632, 
48 L. ed. 944; Upton v. 

Min. Co., 14 N. M. 96, 89 P 275. 

Jurisdiction of land department on 
application for patent generally see 
supra §§ 330, 331 

67. Conclusiveness of: : 

Decrees generally see Equity § 864. 
Judgments generally see Judgments 

§§ 1282-1346. 

63. Last Chance Min. Co. v. Tyler 
Min: Co.,- 157. U. S. 688, 15° SCt 733 
39 L. ed. 859; Keely v. Ophir Hilt 
Cons. Min. Co., 169 Fed. 601, 95 CCA 
99. 


Tal A judgment by default (1) as 
to an adverse claim is conclusive be- 
tween the parties of all that is essen- 
tial to support the judgment. Last 
Chance Min. Co, v. Tyler Min. Co., 
157 Unease 688.) 159 SCt 2733,) 39). Lye. 
859. (2) Judgments by default gen- 
erally see Judgments §§ 349-420. 

{b] Im Utah the statute provides 
that any person may sue another 
claiming an estate or interest in real 
property adverse to him to determine 
such adverse claim, and since it is 
only when a claim of an adverse 
estate or interest is made that the 
owner can avail himself of such 
remedy, a locator of a claim in a 
district, where there may be extra- 
lateral rights existing in favor of 
those owning contiguous or neigh- 
boring claims, cannot compel them in 
such a suit to assert and make proof 
thereof, or be forever barred from 
claiming or asserting them, and hence 
a judgment in such suit is only con- 
clusive as to rights of the parties in 
the ownership of discovered veins. 
Keely v. Ophir Hill Cons. Min. Co., 
169 Fed. 601, 95 CCA 99. 

69. Last Chance Min. Co. v. Tyler 


Santa Rita }. 


etc., Co. v. Empire State-Idaho Min., 
ete., Co., 109 Fed. 588, 48 CCA 665; 
420 Min. Co. v. Bullion Min. Co., 9 F. 
Cas. No. 4,989, 3 Sawy. 634. 


70. Mason v. Washington - Butte 
Min. Co., 214 Fed. 32, 130 CCA 426. 

71. Mason v. Washington - Butte 
Min. Co., supra. \ 

72. Mason v. Washington - Butte 
Min. Co., supra. 


73. Barnard Realty Co. v. Nolan, 
215 Fed. 996. 

74. Barnard Realty Co. v. Nolan, 
supra; Fry v. Botsford, 9 B. C. 234; 
Bentley v. Botsford, 8 B. C. 128. 

[a] A coOwner of a mineral claim 
is not estopped by the result of such 
action instituted by an adverse claim- 
ant against ancther coOwner who has 
applied for a certificate of improve- 
ments. Fry v. Botsford, 9 B. C. 234; 
Bentley v. Botsford, 8 B. C. 128. 

[b] Such persons may relitigate 
the question whether there were 
known lodes at the time of a placer 
application. Barnard Realty Co. v. 
Nolan, 215 Fed. 996. 

BBs See Appeal and Error 3 C. J. p 


25 

78. Kinney v. Harris, 5 B. C. 229. 

77. Roberts v. Oechsli, 54 Mont. 
589, 172 P 1037. 

78. Kinney v. Harris, 5 B. C. 229. 

[a] Insufficient ground for extend- 
ing time. Trask v. Pellent, 5 B. C. 1. 
ih: Aldous v. Hall Mines, 6 B. C. 
394. 

Costs on appeal generally see Costs 
§§ 594-727. 

80. Cross references: 
licenses as to private 
infra § 582 et 


Leases and 
mineral lands see 
seq. 

Leases generally see Landlord ana 
Tenant §§ 379-536. 

Licenses generally see Licenses 37 
(Ghd Si alae 
81. Mid-Northern Oil Co. v. Walk- 

er, 65 Mont. rage! ga P 353. See gen- 

erally supra § 1 
[a] Lead Rem eK Under the 

the act of congress of March 3, 1807, 

the president was given authority tu 

lease the lead mines on the uppe1 


under it the president was held to 
have authority to renew a lease from 
time to time or to make a contract 
for the purchasing and smelting or 
lead ore at the lead mines of the 
United States. U. S. v. Gratiot, 14 
Pet.0GU. (S.)e 526,, 10 glineds jodia. en Gon, 
But the president has been held to 
have no authority, merely by virtue 
of his office, to lease the lead mines 
of Iowa. Lorimer v. Lewis, Morr. 
(Iowa) 253, 39 AmD 461. 

[b] Guano deposits.—Under Guano 
Islands Act, Aug. 18, 1856 (11) U. S. 
St. at L. 119 c 164) § 2, as reénacted 
in Rev. St. tit 72, providing that any 
citizen of the United States who dis- 
covers an unoccupied guano islana 
shall have the exclusive right to o«- 
cupy it, at the pleasure of congress, 
for the purpose of removing the 
guano, and that the United States 
shall not be obliged to retain pos- 
session after the guano is removed, 
a discoverer has only a revocable 
license to occupy the island and re- 
move the guano, which is an estate 
at the will of the United States. 
Duncan v. Navassa Phosphate Co., 
137 U. S. 647, 11 SCt 242, 34 L. ed. 825. 

82. Mid-Northern Oil Co. v. Walk- 
er ope Mont. 41455 Oe as bos 

83. Act Febr. 25, 1920 (41 U.S. St. 
at L. 437 c 85) §§ 1-38. 

[a] Constitutionality. — (1) The 
Leasing Act of Febr. 25, 1920, does 
not violate the due process of law 
clause of the federal constitution. 
Hodgson v. Midwest Oil Co., 297 Fed. 
273. (2) Due process of law guar- 
anty in general see Constitutional 
Law §§ 956-1099. 

84 Act Febr. 25, gare (41 U. S. 
St. at L. 487 ¢ 85) §§ 2 


85. Act Febr. 25, 1920 “(AL LOE Sy 5 
at L. 487 c 85) §§ 9-12. 

86. Act Febr. 25, 1920 (41 U.S. St. 
at L. 437 c 85) §§ 13-20, 22. 

87. Act Febr. 25, 1920 CAO SISt. 
at L. 437 c 85) § 21. 

S30" Act, Pebr."25,) 1920 (41 Un Sa site 
at L. 437 c 85) §§ 23-25. 

89. Robbins v. Elk Basin Cons. Pe- 


troleum Co., 285 Fed. 179. 
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—(a) In Geenral. The first section of the Leasing 
Act provides generally as to the persons who may 
acquire benefits of the act.%° 

[§ 406] (b) Prior Claimants. Under another 
provision of the Leasing Act,®' an owner of a 
prior right or interest in the property, under the 
preéxisting Placer Mining Lai, is entitled, upon 
an application therefor, to a preferential mgnt to 
a mining lease thereon, provided, within six months 
after the approval of the act, he relinquished to 
the United States all of such right, title, and in- 
terest,°? and provided his claim was a valid and 
subsisting one? The fact that the prior claim- 
ant did not have actual knowledge of such pro- 
vision or limitation does not operate as an equitable 
suspension of the six months’ limitation.®* The 
validity of the prior claim is to be determined by 
the department of the interior,®® and it may, under 
due process regulations, call before it any person 
or persons claiming an interest in an entry on 
which a lease is sought, and on such a_ hearing 
fully determine the rights of the parties.°¢ 

Right of election. Under this act a person claim- 
ing rights under the prior Placer Mining Law is 
not required to apply for a lease, but may main- 
tain and prosecute his claim under the Placer 
Mining Law.” But if he applies for a lease, he 
thereby elects to prosecute the claim further by 
submitting it to the interior department under the 
Leasing Act, and gives up his right to prosecute 
it under the Placer Mining Law,°® especially where 
he transfers his alleged title to the government 
by deed as a condition precedent to receiving a 
lease.°® 

Imposing trust. Under another provision of this 
act! all permits or leases of oil or gas lands inure 
to the benefit of bona fide occupants or claimants 
of such land and persons claiming through or under 
them, so as to impress a trust thereon in their 
favor,? unless such prior rights have been aban- 
doned® or have been barred by limitation.‘ 


‘ Cae i: 
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[§ 407] (3) Jurisdiction and Proceedings. The 


granting of mineral leases or permits under the 
leasing act is within the exclusive jurisdiction of 
the department of the interior;®> and when the de- 
partment has made findings of fact and decided 
with respect to ownership, its adjudication is final 
and will not be disturbed by the courts,® unless it 
is impeached for fraud,’ jurisdictional irregulari- 
ties,> or on account of being based on erroneous 
propositions of law;? and even such grounds ¢an- 
not be asserted in an action at law.!° An adjudica- 
tion by the department that a person applying for 
an oil and gas prospector’s lease has abandoned 
the claim and is not entitled to a lease is bind- 
ing in a possessory suit between applicant and an 
adverse claimant under the Placer Mining Law.” 
But the issuance of an oil and gas lease by the 
department to the owner of a placer mining claim 
on the application of such owner is not an adjudi- 
cation of the rights of such lessee as against prior 
lessees,'? such matters, under such circumstances, 
being left, under the ‘‘inuring clause’’ of the Leas- 
ing Act, to the determination of the courts.** 
Rules and regulations. By an express provision 
of the statute the secretary of the interior is au- 
thorized to prescribe necessary and proper rules 
and regulations and to do any and all things nec- 
essary to carry out and accomplish the purposes 


of the act; and such rules and regulations, if. 


not inconsistent with the law itself, should be given 
the effect of statutes.1 

Suit to annul lease. The federal government may 
maintain a suit to annul oil and gas leases of pub- 
lic lands, when it has an interest in the remedy 
sought, by reason of an interest in the land, and 
when fraud has been practiced on the government 
and operates to its prejudice,*® or when the duty 
of the government requires such action.'* 

[§ 408] (4) Lease of Naval Reserve Oil Lands. 
An order of the president, vesting in the secre- 
tary of the interior the administration and con- 


r§§ 405-408 


90. The statute provides that the| Petroleum Co., 285 Fed, 179. 6 Hodgson v. Midwest Oil Co., 297 
lands therein enumerated “shall be 96. Hodgson v. Midwest Oil Co., | Fed. 273; Hodgson v, Mountain, etc., 
subject to disposition in the form and | 297 Fed. 278. Oil Co., 297 Fed. 269. 
manner provided by this Act to cit- Rules and regulations generally see 7. Hodgson v. Midwest Oil Co., 297: 
izens of the United States, or to any| infra § 407. Fed. 273; Hodgson v. Mountain, etc., 
association of such persons, or to 97. Hodgson v. Midwest Oil Co., | Oil Co., 297 Fed. 269. 


any corporation organized under the 
laws of the United States, or of any 
State or Territory thereof, and in the 
case of coal, oil, oil shale, or gas, to 
municipalities.” Act Febr. 25, 1920 
(41 U.S. St. at L. 437 ¢ 85) §1. 

OL Act.Mebr..25, £920,/¢41 U.S: St. 
at L. 443 c 85) § 18. 

92. Hodgson v. Federal Oil, étc., 
Co., 5 F. (2d) 442; Robbins v. Elk Ba- 
sin Cons. Petroleum Co., 285 Fed. 179. 

93. Richardson v. Western Oil, 
etce., Co., 3 F. (2d) 403. 

“The Teasing act did not... pre- 
sume to take away from any claimant 
vested rights which he might have 
accruing through operation under the 
placer Jaw prior to the leasing act, 
which had progressed to the exten 
of actual discovery of oil in such 
quantity as to make it fairly deter- 
minable that it was a valid and sub- 
sisting claim.’ Robbins v. Elk Basin 
Cons. Petroleum Co., 285 Fed. 179, 180. 

94. Hodgson v. Federal Oil, etce., 
Co., b F. (2d) 442. 

95. Richardson v. Western Oil, 
etc., Co, 3 F. (2d) 403; Robbins v. 
Elk Basin Cons. Petroleum Co., 28) 
Fed. 179. 

{a] Acts done by claimant under 
the oil placer mining laws in effect 
prior to the passage of the Leasing 
Act may be taken into consideration 
in determining the validity of his 
claim. Robbins v. Blk Basin Cons. 


297 Fed. 273; Robbins v. Elk Basin 
Cons. Petroleum Co,, 285 Fed. 179. 

98. Robbins v. Elk Basin Cons. Pe- 
troleum Co., supra. 

99. Robbins v. Elk Basin Cons. Pe- 
troleum Co., supra. 

Tr Act, bebr. 25, 1920, C41 WU. SS. 
at L. 445 ¢ 85). § 19. 

2. Hodgson v. Mountain, ete., Oi1 
Co., 297 Fed. 269. See Anicker v. 
Gunsburg, 246. U. S. 110, 38 SCt 228, 
62 L. ed. 603 (under a prior statute, 
where two oil leases conflict, and one 
of them has been approved by the 
secretary, the unsuccessful claimant, 
in order to charge his adversary as 
trustee, must Show that, as a matter 
of law, the secretary erred both in 
approving the one lease and in re- 
fusing to approve the other). 

[a] An assignee of the heirs of a 
colocator is not within the benefits 
of this provision. Hodgson v. Moun- 
tain,: etc., .Oil Co., 297 Fed. 269. 

3. Burke v. Horth, 296 Fed. 256. 

4 Hodgson v. Federal Oil, etc., Co., 
5 BF. (2d) 442. 

{a] If the preferential right of a 
prior claimant has been barred by 
limitation, he is not entitled to im- 
pose a trust on a_ leasehold estate 
acquired by another. Hodgson vy, 
Federal Oil, etc, Co., 5 F. (2d) 442. 

5. Hodgson v. Midwest Oil Co., 297 
Fed. 273; Robbins v. Elk Basin Cons. 
Petroleum Co., 285 Fed. 179. 


8. Hodgson v. Midwest Oil Co., 297 
Fed. 278; Hodgson v. Mountain, etc., 
Oil Co., 297 Fed. 269. 

9. Hodgson v. Midwest Oil Co., 29% 
Fed. 273; Hodgson v. Mountain, etc., 
Oil Co., 297 Fed. 269. 

10. Hodgson v. Midwest Oil Co., 
297 Fed. 273. 

11. Robbins v. Elk Basin Cons. Pe- 
troleum Co., 285 Fed. 179. 

12. Burke v. Horth, 296 Fed. 256. 

13. Burke v. Horth, supra. 


14. Act Febr. 25, 1920 (41 U. S. St. 
at L. 450 c 85) § 32 [quot Hodgson 
v.. Hederal Oil, etc., Co, 66°F. (2d) 
442, 446]. 

15.. Hodgson vy. Midwest Oil Co., 
297 Fed. 273. 8 

[a] Thus_ Interior Department 


Rules, rule 24%, providing that any 
person claiming a fractional interest 
in a mining claim may make applica- 
tion for a lease or permit stating the 
extent of his interest and the reason 
for nonjoinder of his’ codOwner, has 
the effect of a statute, and gives any 
colocator a right to his day in the 
tribunal of the interior department. 
Hodgson v. Mountain, ete., Oil Co, 
297 Fed. 269. 

16. U. S. v. Pan-American Petro}- 
eum Co., 6 F. (2d) 43. 

17. U. S. v. Pan-American Petrol- 
eum Co., supra. 

Suit to cancel naval reserve oil 
lease see infra § 408. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


i 
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§ 408] 


servation of naval reserve oil lands which by stat- 
ute'® the secretary of the navy has been directed 
to conserve, develop, use, and operate, is void to 
the extent that it confers upon the secretary of 
the interior the authority lodged by act of con- 
gress in the secretary of the navy, as being beyond 
the powers of the president.1® Hvyen the secretary 
of the navy himself cannot delegate or transfer 
essentially diseretionary powers concerning the de- 
velopment of naval petroleum reserves which have 
been reposed in him exclusively by act ot con- 
gress.*° It has been held, however, that the validity 
of such presidential order is immaterial as respects 
the validity of a lease of such lands, where, despite 
‘the activities of the interior department in the nego- 
tiations preceding the execution of the lease, such 
negotiations are actively participated in, if not 
dominated by, the secretary of the navy and his 
designated representative of that department.? 
Authority of secretary of navy. Under act of 
congress of June 4, 1920,22 the secretary of the 
navy is directed to take possession of and con- 
serve, develop, use, and operate naval petroleum 
reserves in his discretion, directly or by contract 
or lease, or otherwise, and use, store, exchange, 


or sell the products,?* and oil and gas leases and~ 


contracts, covering such reserves, which vest in 
the seeretary of the intericr powers thus conferred 
upon the secretary of the navy are void.** This 
statute being remedial is tobe liberally construed 
in order to carry out and effectuate the legislative 
intent ;*° and in the absence of clear necessity to the 

18. Act June 4, 1920 (41 U. S. St. 
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contrary, the language of the statute relative to 
the development of naval petroleum reserves must 
be interpreted and applied in its ordinary usage 
and meaning.2@ In leasing such lands, the secre- 
tary of the navy is not controlled by general laws 
requiring advertising for bids for fuel for the navy, 
construction of storage tanks, ete., by competi- 
tive bidding;?7 and he may contract for an ex- 
change of royalty oils derived therefrom for fuel 
oil in storage,?* and provide in the lease, tor the 
issuance by the lessee, in payment for royalty oils, 
of certificates which may be exchanged for fuel 
oil in storage or redeemed in cash.?° 

Single lease for whole reserve. There is no 
policy of the government in respect of retaining 
oils in its naval reserves in the ground that makes 
it illegal to make a single lease covering the whole 
of one of such reserves.*° 

Fraud; suit to cancel lease. Pecuniary injury 
or loss to the government, sufficient to support a 
suit for cancellation of leases covering naval pe- 
troleum reserves obtained by fraud, and contracts 
similarly obtained for the exchange of royalty oils 
for fuel oil and storage facilities, is involved where 
by such leases and contracts, the government parts, 
for a number of years at least, with the products 
of its naval oil reserve and loses its right to make 
more favorable contracts and leases,*+ or where 
the officer of the government, in making such 
leases and contracts, receives a private benefit to 
himself.22,) Where there has been fraud, undue 
favoritism, and misconduct on the part of a goy- 
give away the oil contained in 


. officers; 


of June 4, 1920, in the secretary o1 
v. Pan-American 


at L. 813 c 228). 
9, -/S..v.- “Pan-American Pe-| the navy. U. 'S. 

troleum Co., 6 F. (2d) 43. | Petroleum Co., 6 F. (2d) 43. 
[a] Reasons for rule.—‘‘In so far 25. 


as systematizing, co-ordinating, and 
facilitating the conduct of the execu- 
tive departments of government are 
concerned the President could law- 
fully transfer duties between Cabinet 
but the transfer attempted 
by the executive order of May 31, 
1921, goes much further. The office 
of Secretary of the Navy was created 
by act of Congress, and the Congress 
under the Constitution is given sole 
‘power to provide and maintain a 
navy. The administration and con- 
servation of the naval petroleum re- 
serves comes within the power con- 
ferred by the people upon Congress 
alone, and in delegating certain and 
specific powers and rights to the 
Secretary of the Navy with respecr 
to the naval- petroleum reserves, 
which call for the exercise of such 
‘officer’s discretion, it must be hela 
that, Congress did not intend that 
some other branch of the government 
could ‘transfer this power to some 
other officer, or divest the officer in 
whom Congress reposed the author- 
ity of the power which Congress has 
‘conferred upon such officer exclu- 
sively. No branch of the government 
but Congress ean divest or transfer 
the power so delegated.” U. S. v. 
Pan-American Petroleum Co., 6 F. 
(2d) 43, 87. 

20. U.S. v. Pan-American Petroi- 
eum Co., supra. 

21 Osos Mammoth Oil 'Con 5 
KF. (2a) 330. 

22. 41 U. S. St. at L. 813 ¢ 228. 

23. U.S. v.. Pan-American Petrol- 
eum Co., 6 F. (2d) 43; U. S. v. Mam- 
moth:Oil Co., 5 F. (2d) 330. 

24. U. S. v. Pan-American Petros. 
eum Co.,-6 F. (2d) 43. ; 

{a] hus oil and gas leases, cov- 
ering naval petroleum reserves ana 
contracts: for exchange of royalty 
oils for fuel oil and storage facilities, 
with provision for preferential grant 
of leases to the contractor, are void 
because vesting in the secretary of 
the interior powers concerning the 
supervision of the work and the 


U. S. v. Pan-American Petro}- 
eum Co., supra. 

Construction of remedial statutes 
generally see Statutes [36 Cyc 1173). 

26. U. S. v. Pan-American Petrol- 
eum Co., 6°F. (2a) 43. 

27. U.S. v. Mammoth Oil Co., 5 F. 
(2d) 330. See U. S. v. Pan-Americau 
Petroleum Co., 6 F. (2d) 43 (where 
aside and apart from the question as 
to whether the contracts and leases 
in question could be lawfully made 
without competitive bidding, the eyi- 
dence in a suit to cancel oil and gas 
leases and contracts for exchange ot 
royalty oils for fuel oil and storage 
facilities was held to show that the 
first of such contracts was not let on 
fair competitive bidding, but that 
the competition was a sham and a 
pretense, by reason of the favoritism 
shown the successful bidder). 


28. U.S. v. Mammoth Oil Co., 5 F. 
(2d) 330. 
[a] The secretary is authorized to 


contract for the exchange of royalty 
oils due the government under leases 
for fuel oil and storage facilities, at 
points other than points on such re- 
serves, especially in view of Leasing 
Act Febr. 25, 1920 (41 U. S. St. at L. 
445 e 85) §§ 18, 36, as an “exchange” 
is a contract by - which parties mutu- 
ally give or agree to give one thing 
for another, neither or both of which 
is money only. U. S.’v. Pan-Ameri- 
can Petroleum Co., 6 F. (2d) 43. 

U. S. v. Mammoth Oil Co., 5 F. 


Oil Co., 


“Policy of the Government.”— 


v. Mammoth 


[a]. 


| “Concerning the so-called policy ot 


the government in regard to the 
treatment of the oils in its naval re- 
serves, counsel for plaintiff contend 
that it was clearly the policy and 
intent of Congress to have this oil 
retained in the ground. We cannot 
follow the argument to this con- 
clusion, for the reason that, as it 
seems to us, 
stant policy. It was originally the 
policy, under the Placer Mining: Act, 


there has been no con-| 


government lands to the discoverer. 
In 1909-10, Congress, realizing the 
intense monetary value and neces- 
sary use for national defense pur- 
poses, withdrew its proven oil lands 
from further entry. They remained 
in this situation, with the exception 
of some of these lands being consti- 
tuted into naval reserves until the 
Leasing Act was passed in 1920, 
which again changed the policy in re- 
gard to the oil resources of the gov- 
ernment. This latter act was un- 
doubtedly inspired by reason of the 
fact that numerous private claims 
interspersing the proven structure so 
withdrawn were being developed, and 
Congress realizing that, unless some 
affirmative action was taken, the oi 
would be entirely extracted through 
these private operations, and aS a 
consequence the government would 
realize nothing from these resources. 
So the Leasing Act was. passed, re- 
serving to the government substantial 
royalties. As plans began to develop 
for the granting of the leases under 
the general Leasing’ Act, it was 
realized that the production in the 
structures would be increased and 
the content correspondingly de- 
creased, Lying adjacent to the great 
Salt Creek field, where the leases 
were being granted by the hundred, 
or about to be, Congress realized, 
judging by the text of the act or 
June 4, 1920, that there was danger, 
on account of this intense leasing, 
of drainage and a loss in the naval 
reserves themselves, and in conse- 
quence passed the act as .a remedial 


measure, for the purpose of taking) 
the oil out if found necessary to 
save it. From this brief history it 


would be difficult to say that there 
had been any uniform policy of the 
government or Congress in regard 
to dealing with its petroleum re- 
sources, unless it should be consid- 
ered a general policy to prevent pri- 
vate enterprise from getting away 
with its oil.” U. S. v. Mammoth Oil 
Co., 5). (2d) 330, 353. 

31. U.S. v. Pan-American Petrol- 


eum Co., 6 F. (2d) 43. 
32. U. S. v. Pan-American Petrol- 
eum Co., supra. 


892 [40 C.J.] 
ernment officer in the obtaining of such leases and 
contracts, the government is entitled to a eancella- 
tion thereof, apart from any pecuniary injury to 
it.23 Where a contract to construct storage 
facilities and furnish fuel oil im exchange of royalty 
oil with a preferential right to leases, covering 
naval petroleum reserves, is tainted with fraud, 
leases granted under such preferential clause and 
contract for the construction of further facilities 
and further exchange of oils are also infected with 
fraud.** But the fact that the secretary ot the 
interior negotiating such a lease refuses to seek 
the advice of the solicitor in his department or 
the attorney-general as to the validity of the pro- 
posed lease is at most an error of judgment, and 
does not support a charge of fraud, where, when 
legal advice is thought necessary, it is sought and 
received from the judge-advocate-general of the 
navy.*> An oil company taking such a lease from 
the government, pursuant to negotiations carried 
on with the officers of the government by its or- 
ganizer, who is charged with conspiracy to de- 
fraud the government, is responsible for his acts.%¢ 
Upon the cancellation of such leases and contracts 
the government may be required to pay for ex- 


[a] The secretary of the interior, | 330. 
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penses incurred and improvements made on the 
property which are of benefit and value to the 
government.°7 

Pleading and proof. In a suit to cancel such a 
lease on the ground of fraud and conspiracy, the 
bill should allege the acts of fraud and conspiracy 
sufficiently to apprise defendant fully of the charges 
to be met;*8 and such charges must be supported by 
a preponderance of clear and substantial evidence.*® 
Although the conspiracy charged contains ele- 
ments of a criminal conspiracy, since the action 
is a civil one, the conspiracy is sufficiently estab- 
lished to require cancellation of the lease, if, after 
a fair and complete comparison and consideration 
of all the evidence and circumstances in proof, the 
greater probability is in favor of the existence of 
the conspiracy.*° 

[§ 409] b. By State Government—(1) In Gen- 
eral. In some’ of the states, under statutes,** 
which have been held to be constitutional,*? a 
lease of, or license in, mineral land, the title to 
which is vested in the state, may be executed for 
such terms and upon such conditions as are pre- 
seribed by the local statutes,** provided such lease 
or license is not in conflict with the conditions of 


reference to the disposition of 


in leasing naval oil reserves and con- 
tracting for exchange of royalty oils 
for fuel oil and storage facilities acts 
as a trustee, and any private benefit 
received by him constitutes pecuniary 
loss to the government, Supporting 
suit for cancellation or rescission, 
especially in view of Joint Res. 
Congr. Febr. 8, 1924, declaring such 
leases and contracts against the 
public interests. U. S. v. Pan-Ameri- 
can Petroleum Co., 6 F. (2d) 43. 

33. U. S. v. Pan-American Petro- 
leum Co., supra. 

[a] The payment of one hundred 
thousand dollars to the secretary of 
the interior by the principal officer 
and stockholder of certain oil com- 
panies while he was negotiating on 
their behalf for oil and gas leases, 
covering naval petroleum reserves 
and contracts for the exchange of 
royalty oils for fuel oil and storage 
facilities, was so indicative of 
improper influence and official mis- 
conduct, and was so conducive to 
favoritism, as to entitle the govern- 
ment to cancellation, whether such 
payment was made as a bribe, a gift, 
or a loan. U. S. v. Pan-American 
Petroleum Co., 6 F. (2d) 43. 

34. U. S. v. Pan-American Petro- 


leum Co., supra. 

35. . S. v. Mammoth Oil Co., 5 
F. (2d) 330. 

36. U. S. v. Mammoth Oil Co., 
supra. 

37. U. S. v. Pan-American Petro- 
leum Co., 6 F. (2d) 48. 

[a] MTlustration.—Where, in a suit 
by the government to cancel oil 


and gas leases and contracts for ex- 
change of royalty oils for fuel oil 
and storage facilities for fraud, it 
appears that the contractor has ex- 
pended money in constructing and 
completing storage facilities on gov- 
ernment property, under supervision 
and inspection of government offi- 
cers, and in drilling wells and pro- 
ducing oil, the government will be 
required to pay the cost price of such 
storage facilities and such fuel oil 
contents as have been delivered, and 
the amount actually expended in 
drilling and putting wells on pro- 
duction. U. S. v. Pan-American 
Petroleum Co., 6 F. (2d) 43. 

38. U. S. v. Mammoth Oil Co., 5 
F. (2d) 330. 

[a] Allegation of fraudulent acts 
held sufficient, although emphasizing 
allegations of conspiracy more than 
averments of specific fraudulent acts. 
U. S. v. Mammoth Oil Co., 5 F. (2d) 


praca. fraud generally see Fraud 


§§ 144-16 

ei Pe LOE os. v. Mammoth Oil Co., 5 
F. (2d) 330. 

[a] Evidence held sufficient: (1) 


In a suit to cancel oil and gas leases 
covering naval petroleum reserve and 
contracts for exchange of royalty 
oils for fuel oil and storage facilities 
on the ground of fraud and con- 
spiracy to show a secret fraudulent 
agreement between the secretary of 
the interior and the controlling offi- 
cer and stockholder of the lessee 
corporation, and that contracts ana 
leases resulted from such secret un- 
derstanding and agreement. i CRS 
v. Pan-American Petroleum Co., 6 F. 
(2d) 43. (2) To show that the sec- 
retary of the interior was the domi- 
nant and deciding agency in the 
making of the contracts, and settled 
the question of what leases should 
be given and what royalties exacted. 
U. S. v. Pan-American Petroleum 
Co., supra, 

[b] Evidence held insufficient to 
sustain the charges of fraud, in a 
suit to cancel a lease of naval reserve 
oil lands, charged to have been exe- 
cuted as the result of a conspiracy 
to defraud the government between 
the secretary of the interior and the 
organizer of the lessee corporation. 
ee v. Mammoth Oil Co., 5 F. (2d) 

Weight and sufficiency of evidence 
as to fraud generally see Fraud §§ 
199-207. 

40. U. S. v. Pan-American Petro- 
leum Co., 6 F. (2d) 48. 

Weight and sufficiency of evidence 
of conspiracy in civil case generally 
see Conspiracy § 234. 

41. See statutory provisions. 

42. See cases ‘infra this note. 

{a] In Minnesota (1) L. (1889) 
p 68 c 22, and the amendments 
thereof, providing for the issuance 
of mineral leases and contracts, are 
not unconstitutional ‘as a violation 
of Const. art 1 § 15, declaring void 
all leases of agricultural lands for a 
longer period than twenty-one years, 
such section having no application to 
such mineral leases. State v. Evans, 
99 Minn. 220, 108 NW 958, 9 AnnCas 
520. (2) Nor are such statutes un- 
constitutional as providing for a sale 
of school and swamp lands of the 
state, within the meaning of Const. 
art 8 § 2, providing for a sale of such 
lands only at public auction. State 
v. Evans, supra. (3) The term 
“sale,” as used in the constitution in 


school lands, means the transfer of 
the absolute or general property in 
the thing sold and a mineral lease, 
providing for an issuance of a permit 
for the purpose of prospecting for 
the term of one year, with the right 
at any time to receive a mining lease 
of the land for fifty years for the 
purpose of mining, is not a sale 


of the land. State v. Evans, 
supra. 
{[b] In Oklahoma, the Enabling 


Act which by §§ 7 and 8 granted to 
the state certain lands for specified 
purposes, with power to sell or lease, 
and which by § 10 provided that, “if 
sold,” the lands might be appraised 
and sold at public sale, with a pref- 
erential right to the lessee “at time 
of such sale” 
highest bid, does not give an agri- 
cultural lessee a preferential right 
to purchase such land as an entirety, 
or require the state to sell an entire 
interest, so that L. (1907-1908) ec 49 
arts 2, 4 (modified in immaterial re- 
spects by .L. [1917]. c' 253) and L. 
(1909) c 28 arts 1, 2, authorizing the 
making of oil and gas leases on such 
lands, are not unconstitutional, as 
depriving an agricultural lessee of 
his rights in violation of U. S. Const. 
Amendm, XIV. Price v. Magnolia 
Petroleum Co., 267 U.S. 415, 45 SCt 
312, 69 L. ed. 272. 

Constitutionality of statutes gener~ 
Sus Sek Constitutional Law 12 C. J. 
p i 

43. Price v. Magnolia Petroleum 
Con, 26%, US. 415.45 St sie 69 ute. 
ed. 272 [aff 86 Okl. 105-206 92 1033 
Sawyer v. Robison, (Tex. Commn. A.) 
268 SW 151; State v. Savidge, 110 
Wash. 618, 188 P 923; State v. Ross, 
56 Wash. 242, 104 P 216. 

[a] Tidelands are “lands belong- 
ing to the state’ within a statute 
authorizing the commissioners of 
public lands to execute leases and 
contracts for mining and the extrac- 
tion of petroleum and natural gas 
from such lands. State v. Savidge, 
110 Wash. 618, 188 P 923. 

[b] Repeal of statute.—In Wash- 
ington, L. (1917) p 599, amending 
Remington Code (1915) § 6783, evi- 
dences a legislative intention to sub- 
Stitute a new method of designating 
and describing lands leased for pros- 
pecting purposes, and repeals the for- 
mer provisions of such _ section. 
rs v. Savidge, 104 Wash. 79, 175 

Term or duration of lease gener- 
ally see infra § 413. 


for later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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§§ 409-410] 


the grant of the land to the state by the United 
States,** or with the statutes of the state.*® 
provisions of the particular local statute control 
and must be examined in respect of the lands sub- 
ject to such lease or permit,*® the amount or area 
that may be leased or licensed,*? the amount of 
output,*® the amount of the rent or royalty,*® and 
as to the manner of letting the property.°° 

Rights of discoverer of mineral. 
statutes a discoverer of mineral on state lands is 
given the exclusive right or privilege of taking 
out the mineral discovered by him.*®* 

[§ 410] (2) Requisites and Validity in General. 
In order to acquire such a lease or license, ap- 
plicant therefor must at least substantially comply 
with all the requirements of the statute;>? and if 
the official granting the lease or license waives strict 
compliance with such requirements, the state only 


44. Magnolia Petroleum Co. v. 


Price, 86 Okl, 105, 206 P 1033 [aft 
267 Us. 8. 4155 45 SCt 312, 69" Iu. ed: 
272). 

{a] In New Mexico the _ restric- 


tions and limitations of the Enabling 
Act of June 20, 1910, admitting the 
territory of New Mexico to the 
Union, in regard to the sale, lease, 
conveyance, or contract of or con- 
cerning any of the lands granted or 
confirmed by such act, or the use 
thereof, or the natural products 
thereof, do not apply to a grant or 
lease to explore for oil and gas exe- 
cuted by the commissioner of public 
lands of the state of New Mexico. 
Neel v. Barker, 27 N. M. 605, 204 P 
205. 

45. Magnolia Petroleum Co. _ v. 
Price, 86 Okl. 105, 206 P 1033 [aff 267 
Wa S45, 45 SCt 312, 69 iced. 272]. 

46. See statutory provisions; and 
eases infra this note. 

[a] Im Texas (1) the report ot 
the board of appraisers as authorized 
by Act April 18, 1913 c 160 (Vernon’s 


Sayles sCiva: St. ;Annot;, [1914] arts 
5423a—5423¢c), amending Vernon’s 
Sayles St. Annot. (1914) art 5407, 


that the proper classification of cer- 
tain school land is grazing land, is 
not record evidence that the land 
was ever classified and sold as graz- 
ing land, so that it is not within the 
provisions of Vernon Civ. St. Annou. 
Suppl. (1918), authorizing the issu- 
ance of permits to prospect for oil 
and gas. Johnson v. Sunshine Oil 
Corp., (Civ, A.) 227 SW _ 698. (2) 
Where school land is awarded to 
a private purchaser, whose applica- 
tion represents that he is buying it 
for agricultural or grazing purposes 
only, and that, if it is classed as 
mineral, the sale is on the express 
condition the minerals should be re- 
served to the school fund, the state 
has authority to grant, under Ver- 
non Civ. St. Annot. Suppl. (1918) art 
5904b, a permit to prospect for oil 
and gas thereon to one other than 
such purchaser’s successor. Johnson 
v. Sunshine Oil Corp., supra. 

[b] In Washington, under Rem- 
ington Code (1915) §§ 6675, 6791, the 
land commissioner may lease the 
right to extract oils from lands, al- 
though they have been sold with the 
reserved right to extract oils. State 
v. Savidge, 93 Wash. 676, 161 P 471. 

47. See statutory provisions; ana 
cases infra this note. 

[a] In Texas, under Acts 33d Leg. 
ec 173, as to permits to prospect for 
oil and gas upon public lands, where 
a certain area had been lawfully 
surveyed in virtue of an application 
made under the act, but upon which 
no permit issued, the field notes be- 
ing approved by the commissioner 
and filed in the land office, the coms 
missioner is authorized to treat tne 
area, as respects a later application, 
as “surveyed land” within the mean- 
ing of the act. Sibley v. Robison, 
110 Tex. 1, 212 SW 932. 

[b] In Washington, under Act 
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The 


Under some 


quirement.°* 


March 17, 1897 (L. [1897] c 102) § 2 
as amended by Act March 18, 190v 
(Ley [5908], ce) 151) -$_1, and as con- 
strued in connection with U. S. Rev. 
St. §§ 2320, .2327, the commissioner 
of public lands is not limited to the 
leasing of state lands comprising a 
legal subdivision of a section accord- 
ing to public surveys. State v. Ross, 
55 Wash. 242, 104 P 216. 


48. State v. Cavour Min. Co., 143 
Minn. 271, 173 NW 415. 
49. State v. Cavour Min. Co., su- 


pra; State v. Seabrook, 42 S. C. 74, 
20 SE 58. 

[a] Tllustrations.—(1) Under a 
state mining lease, following a stat- 
ute providing for a minimum output 
of five thousand tons annually and, 
if that amount is not removed, a roy- 
alty of twenty-five cents per ton on 
five thousand tons, the minimum 
royalty is agreed compensation for 
the year’s use and right to take five 
thousand tons, and is not a purchase 
price of that amount or advance 
royalty, and a lessee taking less than 
the minimum cannot have annual 
payment of one thousand two hun- 
dred and fifty dollars for such year 
applied on royalties accruing in sub- 
sequent years on ore mined therein 
in’ excess of minimum. State v. 
Cavour Min, Co., 143 Minn. 271, 173 
NW 415 (construing Gen. St. [1912] 
§ 5315). (2) Under a state mining 
lease in the form prescribed by 
statute for mining and removing 
“the merchantable shipping iron ore” 
at a fixed royalty ‘‘for all the ore 
mined and removed,” the lessee of a 
body of low-grade ore which can- 
not be used in furnaces, but which 
is mined and washed in a plant con- 
structed on the leased land and the 
concentrates shipped to furnaces and 
sold at a profit over the cost of min- 
ing, washing, carriage, and royalties, 
although there would be no profit in 
shipping ore to furnaces and wash- 
ing it there, is required to pay royalty 
on the mined ore before washing, and 
not upon the lesser tonnage concen- 
trates. State v. Hobart Iron Co., 
143 Minn. 457, 172 NW 899, 175 NW 
100, 176 NW 758. 

[b] Sufficiency of pleadings ana 
evidence in an action to recover 
royalty from a licensee of the state 
to dig phosphate rock. State v. Sea- 
brook, 42 S. C. 74, 20 SE 58. 

50. Briggs v. Neville, 103 Nebr. 1, 
170 NW 188. 

{a] Competitive bidding.—In Ne- 
braska under Acts (Ex. Sess., 1918) 
e 7, all leases of mineral lands for 
speculation, and development, etc., 
must be made to the highest bidder 
in open competition and upon due 
notice. Briggs v. Neville, 103 Nebr. 
1, 170 NW 188. 

51. See statutory provisions. 

[a] In New York, under L. (1890) 
e 411 §§ 1, 2, providing that all mines 
and minerals discovered on _ state 
lands “are and shall be the property 
of the people,’ but that any citizen 
of the state who discovers any valu- 


can complain of the waiver.®* 
ceedings in regard to a lease or license are taken 
in compliance with the statute, technical objections 
thereto will not invalidate it;°>* and if the grant 
of a lease recites compliance with the statute, it 
precludes an attack on its validity because of 
irregularities, fraud, or collusion by all parties ex- 
cept the state or holders of prior equities.®> 
Provision for payment of damages. 
statutes it is prerequisite to a lease of the right 
to extract oils from lands occupied by another that 
provision be made to pay the owner any damages 
to be caused by the entry.*® 
chaser from the state is an owner within this re- 
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If all the pro- 


Under some 


A contracting pur- 


Discretion as to granting. Under some statutes,°® 
where an applicant for a lease has fully complied 
with all the statutory requirements, the commis- 


able mine or mineral and files the 
notice required by the act shall be 
entitled to work the mine, and that 
he and his heirs and assigns shall 
have the full benefit of all products 
therefrom on payment of certain 
royalties to the state, the statute se- 
cures to the discoverer a right or 
incorporeal privilege to take out the 
mineral found within the land of the 
state, exclusive as to all the world, 
and of a duration measured by the 
existence of the mineral deposit and 
by his compliance with the conditions 
expressed and implied. Moore v. 
Brown, 139 N. Y. 127, 34° NE? 772 
{rev 16 NYS 592]. 

52. Sawyer v. Robison, (Tex. 
Commn. A.) 268 SW 151; State v. 
Savidge, 104 Wash. 79, 175 P 568. 

[a] Location notice and markings 
not required.—Where the statute 
provides that the lease shall be “by 
legal subdivision according to the 
public land surveys,” applicant need 
not post up a location notice, set cor- 
ner posts, and mark boundaries in 
accordance with the provisions of the 
federal laws. State v. Savidge, 104 
Wash. 79; 83, 175 P 568. 

53. Sawyer v. Robison, (Bex: 
Commn, A.) 268 SW 151. 

{a] Thus (1) where oil has been 
discovered and developed, and the 
state has accepted ample considera- 
tion for a lease granted, only the 
state can complain of a waiver by 
the commissioner of strict compli- 
ance with requirements of the stat- 
ute. Sawyer  v. Robison, (Tex. 
Commn. A.) 268 SW 151. (2) A pur- 
chaser of public school land, claim- 
ing a right in the oil and gas under 
Acts 36th Leg., 1919 (2d Called Sess.) 
ce 81 (Vernon Civ. St. Annot. Suppl. 
[1922] arts 5904016-5904034), cannot 
take advantage of the fact that a 
prior relinquishment of a permit to 
a third person is ineffective as not 
being joined in the husband of the 
holder of the permit, where neither 
such third person nor the state com- 


plains. Bynum v. Colquitt, (Tex. 
Civ. A.) 248 SW 720. 
54. Sawyer v. Robison, (Tex. 


Commn. A.) 268 SW 151. 

[a] Premature survey. — Begin- 
ning the survey ten days before 
filing an application for a permit to 
prospect for oil and gas under Acts 
(1917) ¢ 838 (Vernon Civ. St. Annot. 
Suppl. [1918] art 5904 et seq) is im- 
material as to the validity of the 
permit where a survey is completed 
and adopted for the filing of the ap- 
plication and in reference to it. 
Sawyer v. Robison, (Tex. Commn. 
A.) 268 SW 151. 

55. Sawyer v. Robison, supra. 

56. State v. Savidge, 93 Wash, 676, 
UGip Pests 

Damages onusee. any agricultural 
lessee see infra § 4 

57. State v. aivvace 93 Wash. 676, 
161 P 471. 

Rights of purchaser generally see 
infra § 415. 

58. See statutory provisions. 
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sioner has no discretion, but must grant the lease ;°° 
and has no power to put unauthorized reservations 
in the lease.®° 

[§ 411] (8) Application for Lease or Permit— 
(a) In General. An application for a mming 
lease or permit must be filed in the time, place, 
and manner required by the statute,°! and by au- 
thorized rules and regulations prescribed by the 
land department ;®2 and must deseribe the land suf- 
ficiently to identify it.%* 

Premature application. An application for a 
lease of mineral land, filed with the state land 
commissioner prior to the acquisition of such land 
by the state, is premature and of no effect,°* unless 
it is recognized by the commissioner after the state 
has acquired the land.® 

[§ 412] (b) Several Applications. Separate ap- 
plications for permits may be filed simultaneously,*® 
and where a number of applications are present 
in the filing office at the time when filing may be 
made, they are all entitled to be filed simultane- 
ously ;°7 and since an instrument is filed for record 
when it is deposited in the proper office for that 
purpose,*’ the fact that persons presenting applica- 
tions for filing in the proper office deposit them 
on the eounter without formally requesting the 
deputy to file them does not entitle another appli- 
cant who makes such a formal request to any 
priority.®° 

59. State v. Savidge, 104 Wash. 79, 
175 P 568; State v. Savidge, 93 Wash. 
CiGcclote PA: Statesye Ross; 5 
Wash, 242, 104 P 216. 

60. State v. Savidge, 108 Wash. 
Ofer SOge aan 

[a] Thus the commissioner of 
public lands has no authority, either 


under Remington Code 6785, or 
otherwise, to reserve in a prospecting 


63. 
[a] 
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ance, 46 Minn. 495, 49 NW 255. 
Johnson v. Sunshine Oil Corp., 
(Tex. Civ. A.) 227 SW 698. 
Description held sufficient.— 
An application for a permit to pros- 
pect for oil and gas which describes 
the land by section number, 
number, and township, found in the 
county to the clerk of which the 
application is addressed, is sufficient 


we SPS ee 
[8§ 410-414 

Rights as between several applicants. Under 
some statutes,7° as between several applicants, pri- 
ority of filing gives no preference,’* but the lease 
should be awarded to applicant who will pay the 
most for it, upon competitive bidding.? If the 
state land commissioner is guilty of official mis- 
conduct by being a party in interest in a favored 
application, a lease granted thereon may be ad- 
judged to be held in trust for the other applicant,” 
but the mere unauthorized preference of one with- 
out the other being afforded an opportunity to 
bid does not justify an adjudication charging the 
former as trustee for the latter;7* nor can such a 
lease be set aside at the suit of the disappointed 
applicant, where the state is not a party to the 
action.7® 

[§ 413] (4) Term or Duration of Lease. A lease 
of state mineral land may be granted for such 
length of time as the land commissioners may de- 
termine,”® unless a fixed time is preseribed by the 
statute.”7 

[§ 414] (5) Construction and Operation of Lease 
or Permit—(a) In General. A permit or privilege 
to prospect for and take oil, gas, or other mineral 
in state lands does not give the discoverer a legal 
estate in the premises,’® and does not operate mn 
any way as a grant of the minerals in the land,” 
or prevent the state government from giving similar 
rights to others;8° nor is it a lease of the 
the board of land commissioners may 
determine. In re Leasing State 
Lands, 18 Colo. 359, 32 P 986; Colo= 
rado Fuel, etc., Co. v. State Land 
Comrs., 14 Colo. A. 84, 60 P 367. 

[b] A statutory regulation of the 


renewing of leases of state lands has 


block 
no application to coal lands. Colo- 


lease a right in the state to dispose 
of any and all timber and other valu- 
able materials except the minerals 


authorized to be removed. State v. 
Savidge; 108 “Wash. 671, 185 P 
597. 

61. Wagener v. Robison, 109 Tex. 


114,,201 SW 171. 

[a] Thus, under Acts 33d Leg. c 
173 8 3 (Vernon’s Sayles Civ. St. 
Annot. [1914] art 5904b), requiring 
an applicant for a prospecting permit 
on surveyed lands first to file an 
application with the clerk of the 
county wherein the lands lie, and 
§ 4 (art 5904c), requiring a filing with 
the surveyor if the land is an island, 
salt water lakes, bays, etc., proper 
filing, in accord with the character 
of the land, is essential to the right 
to a permit. Wagner v. Robison, 109 
Tex. 114. 201 SW 171. 

{[b] Statute not violated.—Two 
applications by the same person for 
an oil prospecting permit under Acts 
(1917) c@ 83 (Vernon Civ. St. Annot. 
Suppl. [1918] art 5904 et seq) are 
not a violation of § 16 (art 5904p), 
providing that “no permit, lease or 
patent shall embrace the area in two 
or more applications,” and ‘no appli- 
cation, permit, lease or patent shall 
embrace a divided area,” where the 
first application is abandoned ana 
both embrace the same area. Saw- 
yer v. Robison, (Tex. Commn. A.) 
268 SW 151. 

62. Whiteman  v. 
Minn, 495, 49 NW 255. 

{a] Requisites of rules and regu- 
lations.—The state land commis- 
sioner, under an authority to pre- 
seribe the form of application, musv 
prescribe and announce such reason- 
able rules and regulations as will 
promote the object of the statute, 
encourage honest competition, and in- 
sure the utmost fairness among 
those who desire to avail themselves 
of the statute. Whiteman v. Sever- 


Severance, 46 


to identify the land as required by! 


Vernon Civ. St. Annot. Suppl. (1918) 
art 5904b. Johnson v. Sunshine Oil 
Corp., (Tex. Civ. A.) 227 SW 698. 

{[b] Error in designation of area 
covered by application held imma- 
terial. Sawyer v. Robison, (Tex. 
Commn, A.) 268 SW 151. 

64. Baker v. Jamison, 54 Minn. 17, 
55 NW 749. 

65. Baker v. Jamison, supra. 

66. Jones v. MacCorquodale, (Tex. 
Civ. A.) 218 SW 59. 

67. Jones v. MacCorquodale, 


pra. 

[a] Thus, where at the time notice 
of forfeiture of an oil and minerai 
lease had time to reach’ the county 
clerk’s office and did reach such of- 
fice, a number of applicants for per- 
mits to prospect were waiting at’ the 
filing window, having deposited their 
applications on the counter, and a 
number of other applications were 
received in the same mail as the no- 
tice, all were entitled to be filea 
simultaneously. Jones’ v. 'MacCor- 
quodale, (Tex. Civ. A.) 218 SW 59, 

68. See Records [84 Cyc 587]. 

69. Jones v. MacCorquodale, (Tex. 
Civ. A.) 218 SW 59. 


su- 


70. See statutory provisions. ‘ 

71. Baker v, Jamison, 54 Minn, 17, 
55 NW 749. A, 

72. Baker v. Jamison, supra; 
Whiteman vy. Severance, 46 Minn. 495, 
49 NW _ 255. , 

73. Baker y. Jamison, 54 Minn. 17, 


55 NW 749. 

74. Baker v. Jamison, supra. 

75, Baker v. Jamison, Supra. 

76. Colorado’ Fuel,  etc., ' ‘Co. v. 
State Land Comrs., 14 Colo; A. 84, 
60 P 367. 

[a] General statute not applica- 
ble.—A statutory regulation thar 
leases of state land shall not exceed 
a certain term does not prevent the 
lease of mineral lands under another 
statute for such length of time as 

es Se oS Se = 


rado Fuel, ete, Co. v. State Land 
Comrss: 149 Color) VAN 84,5860, oe 
367. 

77. South Carolina v. Coosaw Min. 


Co., 47 Fed. 225 [aff 144 U. S. 550, 14 
SCt 689, 36 L. ed. 537]. 

[a] Bule applied.—Where a stat- 
ute provides that a corporation 
might have the right to mine phos- 
phate for a certain neriod of time, 
and a subsequent statute provides 
certain modifications of the contract 
upon acceptance of which the cor- 
poration shall have the right “so 
long as, and no longer than” the new 
conditions were complied with, the 
right is not made perpetual but is 
limited to the original term. South 
Carolina v. Coosaw Min. Co., 47 Fed. 
225’ [aff 144 U. S. 550, 12 SCt 689, 
386 L. ed. 537]. 

78. See cases infra this note. 

[a] In New York (1) under L. 
(1890) e@ 411 §§ 1, 2, giving a discov- 
erer of mineral in state land the ex- 
clusive privilege of taking out such 
mineral (see supra § 409), (2) where 
the land commissioners pass a reso- 
lution giving consent to certain 
discoverers, their successors, and 
assigns to work a particular mine 
or deposit, the resolution and statute 
give to the discoverers no legal es- 
tate in the premises and do not op- 
erate in any way as a grant of. the 
minerals in the land (Moore v. 
Brown,’ 1398 N. -Y. 127° 34. NBO 772 
{rev 16 NYS 592]). (3) Such discov- 
erers have no estate in the land or 
in the mine upon the land, and cannot 
maintain'ejectment against anyone. 
Moore v. Brown, supra. 

79. Moore v. Brown, supra; Luckel 
vi 1 Phillips |Petroleum “Coin @Tex 
Commn. A.) 243 SW:1068 [aff (Civ. 
A.) 235 SW 605]. 

80. Bradley v. South Carolina 
Phosphate, etc., Min. Co., 3 Cas. 
No. 1,787, 1 Hughes ‘72. 

[a] Xlustration.—A grant by the 
state legislature of ‘a right to mine 
phosphate from the beds of naviga- 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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land,*? but is a mere optional right to acquire an 
interest in the land which is equitable in nature.*? 
The fact that the state has granted to one person 
permission to take certain mineral does not give 
another person a license so to do.8# 

A state mining lease is in fact, as it is in form, 
a lease and not a conveyance of ore in place.*+ 

[§ 415] (b) Rights of Purchaser of Land. Under 


some statutes*® a designated proportion of oil and’ 


gas in certain state land is relinquished to the 
purchasers of such land,®’* except where, at the 
time of such purchase, there is outstanding in 
others valid permits or leases to prospect for oil 
and gas, theretofore issued.8’ And where the pur- 
chaser claims that such prior permits were invalid, 
the burden is upon him to establish that fact.*§ 

Sale of land subject to lease. Where a tract of 
land subject to an oil and gas lease is subdivided 
and transferred to different parties, the purchasers 
of each part take their respective parts subject 
to the lease,*® but the lease remains a lease upon 
the entire tract,®® and af the lessee thereafter dis- 
covers and produces oil and gas from the leased 
premises, such purchasers are entitled to royalties 
accruing from products on the part of the premises 
owned by them.®! 

[§ 416] (6) Conflicting Leases. One who is en- 
titled to the execution of a lease, by virtue of 
an agreement with the state land board, has a 
prior right over one to whom a lease is subse- 
quently granted.°? An agricultural lessee cannot 
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interfere with the operation of an oil and gas 
lease owned by another party;®* and on the other 
hand a mining lessee cannot interfere with the 
rights of an agricultural lessee to his damage, 
without providing for and satisfying such damage,** 
and, if it cannot otherwise be adjusted, a court of 
equity will take jurisdiction.% 

[§ 417] (7) Rescission. A state land board has 
no power to rescind a lease of mineral land made 


_by its predecessor, under which rights have already 


become vested.% 

[§ 418] (8) Forfeiture or Abandonment—(a) In 
General. Where the statute provides for the for- 
feiture of a state mining permit or lease, such 
forfeiture may be effected only for a violation of 
the provisions of such statute,®’ and in the absence 
of an abuse of discretion a particular cause of 
forfeiture may be waived by the public land com- 
missioner.°® Where the grantee of a permit to 
develop an area for oil and gas files a relinquish- 
ment thereof, it 1s equivalent to an abandonment 
and refusal to proceed with reasonable diligence,®° 
and in effect forfeits the permit.? 

Notice of forfeiture. Where the lease provides 
that if the lessee fails to comply with any of the 
terms thereof, the lessor may declare the lease for- 
feited upon giving a certain notice, the notice is 
not complied with by the lessor notifying the tessee 
that he has declared the lease forfeited;? but in 
order to comply with such provision, it is neces- 
sary to notify the lessee of the terms of the lease 


ble streams and waters within the 
state does not confer exclusive 
rights preventing the exercise ot 
such powers by a company subse- 
quently chartered by the legislature 
and given similar rights and powers. 
Bradley v. South Carolina Phosphate, 
etc; Mine, Coz, 3) (EF. Cas. Nowi, 787, 
1 Hughes 72. 

81. Luckel v. Phillips Petroleum 
Co., (Tex. Commn. A.) 243 SW 1068 
[aff (Civ. A.) 235 SW 605]. 

82. Luckel v. Phillips Petroleum 
Co., supra, 

83. State v. Pacific Guano Co., 22 
S: C_50, 24 S. C. 598. 

{a] Rule applied.—The fact that 
the state has granted a corporation 
permission to take phosphate from 
the bed of a navigable stream does 
not estop the state from suing an- 
other corporation taking phosphate 
from the bed of the stream. State 
v. Pacific Guano Go., 22 S.°C. 50, 24 
SSO US 

84. State v. Hobart Iron Co., 143 
Minn. 457, 172 NW 899, 175 NW _ 100, 
176 NW 758; State v. Cavour Min. 
Co.; 143 Minn. 271, 173 NW 415; 
State v. Royal Mineral Assoc., 132 
Minn. 232, 156 NW 128, AnnCas1918A 


145; State v. Evans, 99 Minn. 220, 
108 NW 958, 9 AnnCas 520. 

85. See Vernon Civ. St. Annot. 
Suppl. (Tex. 1922) arts 5904016— 
5904034; and other statutory provi- 
sions. 

86. Bynum v. Colquitt, (Tex. Civ. 


\ A.) 248 SW 720. 

87. Bynum v. Colquitt, supra. 

88. Bynum v. Colquitt, supra. 

{a] Burden of proof not support- 
ed.—Where in trespass to try title, 
brought by the purchaser of a schoot 
survey claiming ownership to fifteen- 
sixteenths of the oil and gas in the 
land, relinquished by the state to 
purchasers of public free school 
lands by Acts 36th Leg., 1919 (2a 
Called Sess.) ¢ 81 (Vernon Civ. Su. 
Annot. Suppl. [1922] arts 5904016- 
5904034), it appeared that oil ana 
gas permits had previously been is 
sued to others covering the _ land, 
claimed by plaintiff to be void be- 
cause the husband of the holder of 
the permits had not joined in the 
relinquishment of prior permits nor 
in acknowledgments of powers of at- 


torney under which third persons had 
acted thereunder, 
support the burden of showing that 
the former permits and leases were 
void, since it will be presumed that 
the several 
accepted by the public land com- 
missioner in conformity to his rules 
and regulations, and since the per- 
mits were not necessarily community 
property. Bynum vy. Colquitt, (Tex. 
Civ. A.) 248 SW 720. 

89. Pierce Oil Corp. v. Schacht, 75 
OKI. 101, 18i-=P “734- 

90. Pierece™~ Oil Corp. v. Schacht, 
supra. 

[a] Thus, where a departmental 
oil and gas lease upon a quarter sec- 
tion is approved by the department 
of the interior, and the lessor there- 
after subdivides the land and sells 
subdivisions to different parties after 
the removal of restrictions, the les- 
see’s written contract with the own- 
ers changing the rental depository 
to places designated by different 
owners does not make the lease a 
Separate lease upon each tract, but 
it remains a lease upon the entire 
tract. Pierce Oil Corp. v. Schacht, 
7 Okl. 104) w8iP Ten: 

{b] The drilling of a gas well 
upon any part of the tract, and the 
payment of the royalty on the well as 
provided in the lease to the owner of 
the part of land where the well is 
found extends the life of the lease 
upon the entire tract. Pierce Oil 
[Di van Schacht, 75" OkKLLOd (asi 
Pierce Oil Corp. v. Schacht, 
Colorado Fuel, ete. Co. v. 
State Land Comrs., 14 Colo. A. 84, 60 
P 367. 

ta] A subsequent lease can con- 
fer no rights on a third party to the 
prejudice of the prior lessee, who 
was rightfully entitled thereto. 
Colorado Fuel, ete., Co. v. State Land 
Comrs., 14 Colo. A. 84, 60 P 367. 

93. Magnolia Petroleum Co. v. 
Price, 86 Okl. 105, 206 P 1033 [aff 
Bes U. S. 415, 45 SCt 312, 69 L. ed. 
272), 

94. Briggs v. Neville, 108 Nebr. 1, 
170 NW 188; Magnolia Petroleum Co. 
v. Price, 86 Okl. 105, 206 P 1033 [afr 
267 WU. S, 415, 45 SCt» 312, 69 L. ed. 


272). 
plaintiff did not 95. Briggs v. Neville, 103 Nebr. 1, 
170 NW 188. 
96. Colorado Fuel, etc., Co. v. 
State Land Comrs., 14 Colo. A. 84, 
relinquishments were] 60 P 367. 


Rescission of leases generally see 
Landlord and Tenant §§ 453-458. 

97. Hasbrook v. Paddock, 1 Barb. 
(N. Y.) 635; Bynum: v.. Colquitt, 
(Tex. Civ. A.) 248 SW 720. 

[a] Acts not working forfeiture. 
—(1) Under a statute providing that 
a diversion. of salt works to other 
purposes than the manufacture of 
salt shall work a forfeiture of the 
leasehold estate held from the state, 
the partial diversion of a lot, as for 
the erection of a dwelling house, 
will not work a forfeiture. Has- 
brook v. Paddock, 1 Barb. (N. Y.) 635. 
(2) The filing of a statement as to 
work done under a permit to prospect 
for oil eighteen months after it was 
granted, rather than thirteen as re- 
quired by the statute, does not work 
a forfeiture inso facto, as the pur- 
pose of the statement is to show ef- 
forts made under a permit during 
the first twelve months, and the pre- 
sumption being that the commis- 
sioner applied the law and found 
actual work, complied with the re- 
quirement. Sawyer ev. Robison, 
(Tex. Commn. A.) 268 SW 151. 

98. Bynum v. Colquitt, (Tex. Civ. 
A.) 248 SW 720. 

[a] TIlustration.—Where the pub- 
lic land commissioner failed to for- 
feit oil and gas permits, when he 
might have done so for a failure to 
develop within the time permitted, 
and issued an oil and gas lease to 
the holders of the permit, it will be 
presumed in the absence of interven- 
ing rights, that the commissioner 
waived the failure to develop, in view 
of Acts (35th Les. (1917) c 83 $519 
(Vernon Civ. St. Annot. Suppl. [1918] 
art 5904s) vesting a large discretion 
in the commissioner in the matter 
of development and of setting aside 


forfeitures. Bynum v. Colquitt, 
(Tex. Civ. A.) 248 SW 720. 
99; ° Fox v.: Robison)°l111 -Tex, (73, 


229 SW 456. 

1. Fox v. Robison, supra. 

2. Pierce Oil Corp. v. Schacht, 75 
Okl. 101, 181 P 731. 
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that have been violated, and that if the same is 
not complied with within a designated period the 
lease will be considered forfeited.® 

[§ 419] (b) Subsequent Lease or Permit. Under 
some statutes, where a mining lease or permit 
has been forfeited for a violation of the statute, 
an application for a subsequent permit must be 
from a person other than the forfeiting owner.° 
But where the holder of a permit relinquishes it, 
the holder of such relinquished permit or others 
who had an interest therein may, after notice of 
such relinquishment has been given to the proper 
public official, take out another permit or lease 
covering the same land.® 

[§ 420] c. Assignment or Transfer of Lease or 
Permit’7—(1) In General. An oil or gas permit 
or lease confers a right or interest which may be 
assigned or transferred.6 A requirement of the 
statute that an assignment of such a lease shall 
be signed by both parties, executed in the pres- 
ence of two witnesses, and acknowledged, and the 
approval of the auditor be indorsed thereon, is not 
a statute of frauds,® and a contract relative thereto, 
which is executed in accordance with the require- 
ments of contracts for the sale of lands, is valid 
between the parties thereto.?° 

Consideration and payment. Where a conveyance 
is executed of every right and privilege of the 
grantor under mineral permits granted, it consti- 
tutes ‘a sufficient consideration for purchase-money 
notes given therefor,‘ and the payment of such 
notes cannot be defeated, merely because it de- 
velops that the land does not contain minerals 
which the parties thought or hoped it did.1? And 
if the purchase is made without reference in the 
negotiations or consideration to any designated or 
estimated acreage, and the deed, importing a sale 

3. Pierce Oil Corp. v. Schacht, su- 
4 See Tex. Acts 35th Leg. (1917) 
c 83 19 (Vernon Civ. St. Annot. 
Suppl. [1918] art 5904s). 

5. Bynum v. Colquitt, 
A.) 248 SW 720. 


6 Bynum v. Colquitt, supra (un- 
der 35th Leg. [1917] c 83 § 19, ana 


(Tex. Civ. 12. 

Mills, 
13. 

Mills, supra. 


supra. 
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chase price of mineral permits, pur- 
chased in alleged reliance on fraudu- 
lent representations by the seller. 
Great Southern Sulphur Co. v. Mills, 
(Tex. Civ. A.) 267 SW 528: 

Great Southern Sulphur Co. vy. 


Great Southern Sulphur Co. v. 


[§§ 418-422 


in gross through a clerical error, recites a wrong 
number of acres, the purchaser is not entitled to 
an abatement in price by reason of a deficiency of 
acreage.18 

Fraud. The rules relating to fraud in reference 
to other contracts apply generally to a contract 
transferring a state mineral lease or permit.1* Thus 
where a contract to sell a mineral permit states 
that the seller is the owner of the permit, but 
the permit has never been issued, it is tainted with 
fraud,!® and constitutes a failure of consideration, 
so as to prevent a recovery on notes given there- 
forts 

[§ 421] (2) Effect of Assignment or Transfer.** 
Where an assignment of a mining lease reserves 
royalties, if the assignee fails to pay over all of 
the proceeds so reserved, he may be held lable 
in equity for an accounting.1®? Where such an as- 
signment provides that it shall cover any renewal 
of the lease, the assignee, in seeking a renewal, 
stands in a trust relation with the assignor, and 
is bound to use the utmost.good faith in securing 
the renewal;!® and such a provision applies to 
an operating agreement partaking of the nature of 
a lease obtained from the state on the termina- 
tion of the lease.?° 

Rights of innocent purchaser.?! An innocent pur- 
chaser of a state mining lease or permit is en- 
titled to be protected, as such,?? as is also a pur- 
chaser from him, although the latter purchaser had 
notice of defects in the original vendor’s title.?* 

[§ 422] 2. In Canada and Other British Provinces 
—a. In General. In the several provinces ot Can- 
ada, and also in other British provinces and colonies, 
provision is made by statute for the granting of 
licenses and leases to search and work mineral 
lands therein.2* In order to entitle a person to 


Accounts and Accounting §§ 56-141. 

19. Lonabaugh v. Midwest Refin- 
ing Co., 285 Fed. 68. 

20. Lonabaugh v. Midwest Refin- 
ing Co., supra. 

21. Rights of purchaser of land 
See supra § 415. 

22. Luckel v. Phillips Petroleum 
Co., (Tex. Civ.,.A.) 235 SW 605 [aff 


dist Fox v. Robison, 111 Tex. 73, 229 
SW 456 [which decided, under Acv 
33d Leg. (1913) c 173, that the holder 
of the relinquished permit could not 
immediately apply for another permit 
on the same land]). 

. ents generally see As- 
signments 5 C. J. p 830. 

8. Midland Oil Co. v. Thigpen, 4 
F. (2d) 85; Luckel v. Phillips Petro- 
leum Co., (Tex. Civ. A.) 235 SW 605 
[aff (Commn. A.) 243 SW 1068]. 

{a] Equivalent of assignment.— 
Where a government lease requires 
the lessee to drill a well, and the 
lessee contracts with a driller to as- 
sign the lease to him on completion 
of the well, the latter, having pos 
session and control of the leasea 
premises during drilling operations, 
occupies the same relation to the 
lessee as if he held an absolute as- 
signment of the lease, that is, he is 
a tenant in possession. Midland Oil 
Co. v. Thigpen, 4 F. (2d) 85. 

9. Gregory Co. v. Shapiro, 125 
Minn. 81, 145 NW 791. 

Statute of frauds generally see 
Frauds, Statute of 27 C. J. p 113. 

10. Gregory Co. v. ‘Shapiro, 125 
Minn, 81, 145 NW 791. 

Requisites and validity of contracts 
for sale of lands generally see Vendor 
and Purchaser [89 Cye 1182 et seq). 

11. Great Southern Sulphur Co. vy. 
Mills, (Tex. Civ. A.) 267 SW 528. 

[a] A contract of conveyance 
must be treated as executed for pur- 
poses of suit on notes for the pur- 


14. Great Southern Sulphur Co. v. 
Mills, supra. See generally Fraua 
26 C. J. p 1050. 

[a] Question of fact.—Whether or 
not fraudulent representations were 
made that the land covered by the 
permit contained a certain mineral 
in paying quantities is, generally a 
question of fact for the jury or trial 
court. Great Southern Sulphur Co. v. 
Mills, (Tex. Civ. A.) 267 SW 528. 

15. Culver v. Haggard, (Tex. 
Commn. A.) 270 SW 846. 

16. Culver v. Haggard, supra. 

17. Operation and effect of assign- 
ments generally see Assignments 


§§ 115-144. 
18. Lonabaugh vy. Midwest Refin- 
— Where the 


ing Co., 285 Fed. 63. 

[a] Illustration. 
holder of an oil and gas lease from 
the state, who was acting as trustee 
for plaintiff, made an assignment re- 
serving royalties, and defendant, 
claiming under the assignment, rec- 
ognized plaintiff’s interest by making 
partial payments, but withheld a 
large part of plaintiff’s portion of the 
proceeds for several years, and plain- 
tiff did not know the amount with- 
held or the amount of interest re- 
ceived thereon, he could sue in equity 
for an accounting with respect to 
the interest so received and not paid 
over, especially as there was appar- 
ently a fiduciary relationship. Lona- 
baugh v. Midwest Refining Co., 285 
Fed. 63. 

Accounting in equity generally see 


(Commn. A.) 243 SW 1068]. 

[a] As against equitable interest. 
—An innocent purchaser of a permit 
to prospect state lands for oil and 
gas will be protected as against one 
having only an equitable interest in 
the land. lLuckel v. Phillips Petro- 
leum Co., (Tex. Commn. A.) 243 SW 
1068 [aff (Civ. A.) 235 SW 605]. 

23. Luckel v. Phillips Petroleum 
Co., (Tex. Civ. A.) 235 SW 605 aff 
(Commn. A.) 243 SW 1068]. 

[a] Illustration, — An innocent 
purchaser of an oil and gas permit to 
prospect state lands without notice 
that his vendor acquired the permit 
as agent for another acquires good 
title thereto, and can convey all that 
he possesses, so that a purchaser 
from him has good title as against 
the principal of the original vendor, 
although the last purchaser had no- 
tice of the agency at the time of 
purchase. Luckel v. Phillips Petro- 
leum Co., (Tex. Civ. A.) 235 SW 605 
[aff (Commn. A.) 248 SW 1068]. 

24 See statutory provisions; and 
cases infra this note, and notes 25— 


30. 

[a] In Nova Scotia (1) under Rev. 
St. 4th ser c 9, both licenses and 
leases may be granted in all districts 
whether proclaimed or unproclaimed. 


Mott v. Lockhart, 8 App. Cas. 568; 
Fielding v. Mott, 18 N. S. 339 [app 
dism™ 14) Canj SS: Co) 2541) (2)serne 


entire tract covered by an application 
for a prospecting license need not be 
rectangular in case the areas applied 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§§ 422-424] 


a lease or a prospecting license, under these stat- 
utes, 1t is necessary that there be at least a sub- 
stantial comphance with the statutory conditions 
or prerequisites;?° and these conditions or pre- 
requisites cannot be modified by the officials au- 
thorized to grant the leases or licenses.2° In some 
provinces or territories the staking of a claim on 
unoccupied crown land is essential to the obtain- 
ing of a legal grant or license.2” The marking out 
of the ground, however, by applicant is merely a 
preliminary to the application for a lease;?* it 
does not constitute occupation and is subject to 
the modifications which the commissioner may 
make,?® and to the boundaries which he may fix.®° 

[§ 423] b. Free Miners’ Certificates and Prospect- 
ing Licenses in General. Under the statutes of 
some provinees,*! a person wishing to prospect or 
mine upon government lands is required to take out 

a ‘‘free miner’s certificate,’’®? or a miner’s pros- 
ein license,?? to search for minerals over a 
designated area,?4 for a given period of time.*® 
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to search, with right of renewal, over the same 
area.%6 

[§ 424] ce, Application for Lease or License. As 
a condition to acquiring a mining lease or license 
there must be a proper application,®” to the proper 
official, designated by the statute,?8 by a person 
qualified to secure such a lease or license;*? and 
it must contain a sufficient description of the 
premises sought.4° If the application contains a 
good description of the area sought, it may be 
amended so as to make it more certain,*! but it 
cannot be changed to a different locality.?? 

Effect of application. A mere application which 
has not been consented to or acted upon by the 
proper official does not confer upon applicant any 
right of possession or of working in the premises.** 

Priorities of applicants. Under some statutes* 
the first applicant for mining ground, whether for 
a license or a lease, is entitled thereto; Fa OXCe DE 
that one whose application complies with the stat- 
ute is entitled to priority over a prior applica- 


The same party "cannot have more 


for are rectangular. In re Ovens, 23 
N. S. 376. 
[b] In New South Wales “The 


Governor may grant leases of any 
Crown land for the purposes of min- 
ing for any metal or mineral other 
than gold.’ Min. Act (1874) § 56 
{quot Williams v. Silver Peak Mines, 
Litd.wet Austr eGielL. R40). 

25. Baker v. Smart, 12 B. C. 129, 
3 WestLR 505 [allowing app 3 
WestLR 45]; Atty.-Gen. v. Waverley 
Gold Min. Co., 35 N. S..192; Spurr v. 
Murphy, 1 OntWN 287, 14 OntWR 
1239; Re Isa Min. Co., 10 OntWR 31; 
Williams v. Silver Peak Mines, Ltd., 
QimATIStY. .O., du, 40: 

[a] Working permit application 
nela invalid by reason of failure to 
mark applicant’Ss name or license 
number on the posts, failure to do 
any fresh blazing, failure to show in 
the application or sketch the length 
of the boundaries, and failure to make 


affidavit either in substance or in 
form as the act required, Spurr v. 
Murphy, 1 OntWN 287, 14 OntWR 
WSO wine Isa = Miny= Co 10) > Ont 
WR 31. 

2G. ‘Baker’ v. Smart, 12° B. C. 129, 
3 WestLR 505 [allowing app 2 


WestLR 45]. 

27. Deisler v. Spruce Creek Power 
Col, “Ltd, 21 By C..4417022- DomLR 
550, 31 WestLR 289 {dism app 17 
DomLR 506, 28 WestLR 329]; St. 
Laurent v. Mercier, 33 Can. S. C. 


314. 

[a] In Nova Scotia it is not nec- 
essary as a condition precedent to a 
lease in an unproclaimed district 
that the claim be occupied anda 
staked off. Mott v. Lockhart, 8 App. 
Cas. 568. 

Marking boundaries of claims on 
ground generally see supra §§ 204-— 
215. 

28. Deisler v. Spruce Creek Power 
Coumsutdye al SB. MCI 441 122" DomLK 
550, 31 WestLR 289 [dism app 17 
DomLR 506, 28 WestLR 329]. 

29. Deisler v. Spruce Creek Power 
Co., Ltd., supra. 

30. Deisler v. Spruce Creek Power 
Co., Ltd., supra. 

31. See statutory provisions. 

32. Barinds v. Green, 16 B. C. 433, 
16 WestLR 422; Stephenson v. Steph- 
enson, 13 B. C. 115; Gelinas v. Clark, 
8 B. C. 42. 

33. McColl v. Ross, 28 N. S. (1; 
Re Sanderson, 26 Ont. L. 616, 3 Ont 
WN 1560, 22 OntWR 672, 6 DomLR 
319; Florence Min. Co., Ltd. v. Co- 
balt Lake Min. Co., Ltd., 18 Ont. L. 
275, 18 OntWR 837. 

34 McColl v. Ross, 28 N. S. 1. 

35. England v. Govt., 8 Newfoundl. 
86, 180; In re Caldwell, 28 N. S. 240. 

fa] The periods covered by li- 


[40 C. J.—57] 


tion which does 


censes or rights subsequent to the 
first commence to run not from the 
dates of the applications therefor, 
respectively, but from the expiration 
of the preceding rights respectively. 
In re Caldwell, 28 N. S. 240 


than one license 


pee Atty.-Gen. v. Fraser, TZN 
37. Mott v. Lockhart, 8 App. Cas. 


568; Spurr v. Murphy, 1 OntWN 287, 
14 OntWR 1239. 

[a]. Writing.—Under N. S. Rev. 
St. 4th ser ec 9, applications for min- 
ing leases must be made in writing 
to the commissioner or deputy com- 


missioner. Mott v. Lockhart, 8 App. 
Cas. 568. 
38. Mott v. Lockhart, supra. And 


see cases infra this note. 

[a] In British Columbia (1) an 
application for a license under the 
Coal Mines Act is made to the as- 
sistant commissioner of the district, 
who reports on the application to the 
chief commissioner, and these officers 
in performing their functions do not 
act as agents of the crown, but as 
mandatories of the statute. Baker v. 
Smart, 12 B. C. 129, 3 WestLR 505 
[allowing app 2 WestLR 45]. (2) 
But under Coal and Petroleum Act 
(igi) ie 159" '§ 93> thet granting of ‘a 
prospecting license is within the dis- 
cretion of the minister of lands. 
Johnston v. Minister of Lands, 27 B. 
C. 257, [1919] 3 WestWkly 81 

[b] In Quebec a mining conces- 
sion, under Min, L. (Rev. St. [1909] 
arts 2098 et seq) art 2110, can be 
acquired only with the consent of the 
minister of colonization, mines, and 
fisheries. Pelletier v. Roy, 46 Que. 
Super. 9 [rev 44 Que. Super. 147]. 

{c] In Yukon Territory, under the 
hydraulic regulations for the dis- 
posal of mining locations, enacted by 
the governor-general in council on 
December 38, 1898, 
subsequent regulations and by the 
order in council of Febr. 2, 1904, the 
minister of the interior is charged 
with the duty not only of pronounc- 
ing on the question whether or not 
the locations applied for should be 
reserved for disposal under such 
hydraulic regulations, but also of de- 
termining the priority of rival claim- 
ants, the extent of the locations, and 
the conditions of any lease to be 
granted; and, until the minister has 
given a decision favourable to an 
applicant, there can be no implied 
contract binding upon the crown in 
respect to the location applied for. 
Smith v. Rex, 40 Can. 8S. C. 258. 

Power or duty of official as to 
granting lease or license see infra 


§ 428 
See infra § 425. 


39. 
40. In re Barrington, 35 N. S. 426; 


as amended by) 


not comply therewith.*® 


In re Ovens, 23 N. S. 376; Spurr v. 
MOLD BY: 1 OntWN 287, 14 OntWR 
1239. 


[a] Description by numbers.—An 
application in a description for a 
prospecting license may describe the 
areas by numbers as designated upon 
a plan in the “mines office. In ‘re 
Ovens, 23 _N. S. 376. 

[b] Description held insufficient. 
—Where the application for a 
prospecting license over certain min- 
ing areas defined the locus: “Begin- 
ning at a stake marked W. M. L., 
standing about one mile westerly 
from Malega Lake, in the County of 
Queens,” but at the time the appli- 
cation was made there was no stake 
marked as described at the locality 
indicated, from which the description 
could start, but a stake marked as 
described was put down soon after- 
ward, the application was bad as not 
accurately defining by metes and 
bounds the lands applied for, within 
the meaning of Mines Act (5 Rev. 
St. c 7) § 39. Re Malega Barrens, 20 
N. S. 44. 

41. In re Barrington, 35 N. S. 426. 

42. In re Barrington, supra. 

[a] Rule applied. — Respondents 
made application at the office of the 
commissioner of mines for a license 
to search for coal areas. The appli- 
cation contained a good description 
of the property in respect of which 
the license was desired, and was ac- 
companied by the necessary fee. Sub- 
sequently one of the applicants re- 
ceived a letter from the deputy com- 
missioner, stating that he could not 
find the starting point, and asking 
for additional information. A letter 
was sent in reply, in which the start- 
ing point was stated incorrectly, and 
at a different point from that men- 
tioned in the original application. It 
was held that, there having been a 
certain description, and the money 
and application having been appro- 
priated, the license could not be re- 
moved to another locality, and that 
the applicants were not estopped, and 
could not be bound by an entry made 
in the registry book of the office,’ 
after the receipt of the letter sent 
in reply to the letter of the deputy 
commissioner and could not, as the 
result of such entry, lose the title 
that they had acquired by a good 
Paes In re Barrington, 35 


43. Smith v. Rex, 40 Can. S. C. 
258; Pelletier v. Roy, 46 Que. Super. 
9 [rev 44 Que. Super. 147}. 


44. See statutory provisions. 
45. Mott v. Lockhart, 8 App. Cas. 
568 


46. Wassaw Exploring Syndicate, 
Ltd. v. African Rubber Co., Ltd., 
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[§ 425] d. Who May Apply. A mining lease may 
be applied for by one who holds a prospecting li- 
cense to the same ground,‘’ or it may be applied 
for without a previous license to search.** A com- 
pany incorporated by letters patent in one province 
of Canada for the purpose of carrying on the mining 
business has a status and capacity which enable it 
to accept and exercise mining leases and rights in 
another province or territory.*® 

[§ 426] e. Ground Subject to, or Covered by, 
Lease or License—(1) In General. The ground or 
area that may be applied for and ineluded in a 
mining lease or license is controlled by the terms 
of the particular statute.°° A lease should not be 
for a greater area than that limited by the stat- 
ute;>4 but where the provision as to the \area to 
be covered is merely directory, a lease is not invalid 
because it includes a greater number of areas.*? 

Ground already covered. Under the statutes gen- 
erally, ground already covered by a valid and 
subsisting license cannot be applied for, and in- 
cluded in, a subsequent lease,°* or prospecting 
license,®°* and an application for such ground does 
not become effective upon the expiration of the prior 
license.®® 

[§ 427] (2) Private Land. Under some statutes?® 
private land may be included in a mining lease 
or license granted by the crown®’ or such a lease 
may be partly on private land and partly on crown 
land.®’ It has been held that the lessee must ob- 
tain from the owner of the land permission to 
enter, either by special agreement or in accordance 
with the provisions of the statute;°® and that, 


{1914] A. C. 626; Atty.-Gen. v. Mc- 


a6 


MINERALS [§§ 425-428 
where he has entered, he has the exclusive right 
to occupy a portion of the surface, and to mine 
under the land.*® Under some statutes the lessee 
is further entitled to take and use for mining 
purposes private land within the boundaries or ad- 
joining or abutting on the private land included 
in the lease.®t 

Damages; compensation. A license to dig min- 
erals in granted land, where mines are excepted 
out of the grant, does not justify an injury to the 
surface soil;*? and the lease or license, in such a 
case, is usually subject to certain conditions as to 
compensation to the landowner,®* which compensa- 
tion may be adjusted by an agreement between ap- 
plicant and the Jandowner.** The rights of the 
owner under such agreement are not affected by a 
surrender of the lease and the acceptance of a new 
lease from the crown,®® and so far as the agree- 
ment is to be performed in the future, it is 
binding on a transferee of applicant.®® 

[§ 428] f. Power or Duty as to Granting Lease 
or License. The power or duty of the proper offi- 
cial,®*7 as to granting a mining lease or license 
to search, is largely controlled by the provisions 
of the particular statute.°* But if a proper appli- 
cation has been made it is the duty of the proper 
official to consider it and give a decision thereon,® 
and he may be compelled by mandamus to do so.?° 
In the absence of statutory authority, such official 
or commissioner cannot decide legal questions.” 
Where an application for a lease describes the 
area applied for as situated at a certain corner 
of an area leased to another, the commission may 


Donald, 2 N. S. Dec. 125. 

fa] TIlustration. — Where, after 
the proclamation of a gold district, 
but before the areas had been laid off 
in a particular way, plans prepared, 
ete., a person without knowledge of 
the proclamation made _ application 
for a certain number of areas, de- 
scribing them by metes and bounds, 
he is entitled to a lease as against 
prior applicants whose applications 
fail to comply with the provisions 
of the law. Atty.-Gen. v. McDonald, 
2 N. S. Dec. 125. 


47, Mott v. Lockhart, 8 App. Cas. 
568. 
{a] In Newfoundland the holder 


of a prospecting license may be en- 
titled to a lease of the mineral land, 
for designated period, if applied for 
within the license period; if the lease 
is not applied for within, that period 
the government cannot grant it to 
the holder of the license. England v. 
Govt., 8 Newfoundl. 86, 180. 

48. In re Greener, 33 N. S. 406 
(under Acts [1892] c 1 § 1038). 

49. Bonanza Creek Gold Min. Co., 
Ttdyave, ex, ofl 916) Wy eAS AC. 666, 925 
Que. K. B. 170, 26 DomLR 276, 34 
WestLR 177 [allowing app°50 Can, S. 
C. 534, 21 DomLR 123]. 

Foreign corporations generally see 
Corporations §§ 3922-4159. 

50. See statutory provisions; and 
cases infra this note, and notes 51-— 
65 


Tal In Newfoundland an island 
with adjacent islands and land under 
water may be included in one mining 


license. MecNeily v. Blandford, 9 
Newfoundl. 517. 

51. Atty.-Gen. v. Dominion Coal 
Co., 44 N. S. 423 


52. Fielding v. Mott, 18 N. S. 339 
[app dism 14 Can. S. C. 254]. 


53. In re Dominion Coal Co., 
42) IN. S08 10854. Ine rewGreener;> 33 
N. S. 406. 

54. McColl v. Ross,.28 N.S. 1; 
Re Isa Min. Co., 10 OntWR 31. 

55. McColl v. Ross, 28 N. -S.: 1. 


But see Robertson v. Stahl, (Yukon|C. L. R. 668 [dism app 33 AustrLT 

T.) 11 WestLR 401 (holding that a} 164], 

pending application for ground cov- 62. Gesner vy. Cairns, 7 N. B. 595. 

ered by another claim becomes effec- 63. Nicholson v. Gander, 8 Austr. 

tive upon the abandonment of such|C. L. R. 648. 

claim and takes priority over a sub- 64 Duke of Wellington Gold Min. 

sequent restaking by the _ prior} Co. v. Armstrong, 3 Austr. C. L. R. 

owner). ; 1028 [dism app [1906] Vict. L. 145, 27 
56. See N. S. Wales Mines Act of] AustrLT 146]. 

1897, and other statutory provisions.|. [a] Illustration. — An applicant 
57. Liddell v. Lansell, 14 Austr. C. 

L. R. 668 [dism app 33 AustrLT 

164]; Bartlett v. Wollondilly Shire, 


13 Austr. C. L. R. 437 [allowing app 
10 N. S. Wales 767]; Duke of Wel- 
lington Gold Min. Co. v. Armstrong, 


a, AUStr wCec be aR ed 028)  [idismlanp 
ae Vict 9 Lin al4om2ia Austria® 


[a] In England under the Mines 
(Working Facilities and Support) Act 
of 1923 (13 & 14 Geo. 5 c 20) §§ 1, 6 
(1), an application may be made to 
the railway and canal commission 
court, for a grant of the right to 
work certain specific minerals in ac- 
cordance with the provisions of that 
statute; and the decision of the court 
in respect thereto is not merely one 
for agreement between applicants and 
objectors, but the public interest 
must also be considered and safe- 
guarded by the court, and, whatever 
the terms which any party thinks 
may be appropriate in his own in- 
terest, it is the duty of the court 
to see that both the national interest 
and the interests of all concerned are 
protected. In re Nunnery Colliery 
Co;, 62: Sols Ji +b2: 

Ownership by crown of mines of 
gold and silver on private property 
generally see supra § 114. 


58. Liddell v. Lansell, 14 Austr. 
rene R. 668 [dism app 33 AustrLT 

59. Fielding v. Mott, 18 N. S. 339, 
6 CanLTOccNotes 491 [aff 14 Can. S, 
C. 254]. 

60. Bartlett v. Wollondilly Shire, 


13 Austr. C. L. R. 438 [allowing app 
10 N. S. Wales 767]. 
61. Liddell v. Lansell, 14 Austr. 


for a gold mining lease on private 
land may. under Mines Act (Vict., 
1897) § 75, agree with the owner of 
such land for the payment of any 
sum to be ascertained in any way 
mutually agreed upon for purchase 
money or compensation, and when the 
payment is to be made by future 
installments, it is in the nature of 
rent. Such payment may be esti- 
mated by way of a percentage of 
the value of the gold that may there- 


after be won from the mine. Duke 
of Wellington Gold Min. Co. v. 
Armstrong, 3 Austr. C. L. R. 1028 
[dism app [1906] Vict. L. 145, 27 


AustrLT 146]. 

65. Duke of Wellington Gold Min. 
Co. v. Armstrong, Supra. 

66. Duke of Wellington Gold Min. 
Co. v. Armstrong, supra. 

67. Proper official to grant appli- 
cation see supra § 424. 

68. See statutory provisions; and 
cases infra this note, and notes 69-78. 

fa] In Quebec the consent of the 
minister of colonization, mines, and 
fisheries to a mining concession can- 
not be presumed or inferred from 
correspondence or circumstances, but 
it must be formal, and any person 
who alleges that he has obtained it 
must furnish the proof. Pelletier v. 
Roy, 46 Que. Super. 9 [rev 44 Que. 
Super, 147]. 


69. Dominion Coal Co. v. Drysdale, 
Hes S. 282 [app dism 34 Can, S. C. 

70. Dominion Coal Co. v. Drysdale, 
oe See generally Mandamus § 

71. In re Dominion Coal Co., 42 N. 
S. 108. 


eee 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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order a survey only of the tract applied for,7? ald 
has no power to direct the survey and prepara- 
tions of a plan of another tract."$ 

Discretion. Under some statutes™* the granting 
or refusing of a prospecting license is entirely 
within the discretion of the authorized official,?> and 
there is no appeal from his decision.7® But under 
other statutes, where the conditions of the stat- 
utes have been complied with, the granting of a 
lease by the commissioner of mines or other proper 
officer becomes a ministerial duty,’ and if there 
is a dispute as to the land to be included in, or 
excluded from, the lease, that question should be 
left to be subsequently decided by a court in a 
proper action.’§ 

[§ 429] g. Construction and Operation of Lease 
or lLicense—(1) Construction in General. The 
rules governing the construction: and operation of 
contracts,’® and leases®® in general apply to the 
construction of a government license or lease of 
mining ground in connection with the mining stat- 
utes, in determining the validity of the license or 
‘lease, and the rights of the parties thereunder,*? 
such as in regard to the property included in 
the lease.8? 

[§ 430] (2) Operation and Effect in General*+— 
(a) Of License. The holder of a mining license 
has the exclusive right, during the continuance of 
his certificate or license to enter, locate, prospect, 
and mine for minerals within the area covered 
by the license,*® and the license cannot be deprived 
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of that characteristic, which is given to it by stat- 
ute, by any regulations, conditions, or restrictions 
of the licensing authorities.6° Under some stat- 
utes®? the leensee may select for purchase a por- 
tion of the lands ineluded in his license.%® 

As tenant at will. Under some statutes®® a 
licensee from the crown of a mining ¢laim, until 
he obtains a patent, is merely a tenant at will, 
in respect of his relations to the crown,®® and he 
has no status to attack an express adverse grant 
of the crown,®! or to set up a claim for damages 
against the adverse grantee.” 

[§ 431] (b) Of Lease.°® A mining lease grants 
an exclusive right of mining in aceordance with 
the terms of the lease,®* and inconsistent rights 
in the same property cannot be granted to others.% 
But in the absence of statutory authority there- 
for, a mining lease does’ not authorize the lessee 
to discharge polluted water into a stream.°*® 

As curing defects. In the absence of fraud on 
the part of the licensee the issuance of a mining 
lease cures any irregularities in the application for 
a license or in the license itself.°* 

As subject to mortgage. A mining lease issued 
to a mining corporation after the execution of a 
mortgage by it in the state in which it is incor- 
porated, and the laws of which do not reserve the 
minerals to the state, is subject to the mortgage.?® 

[§ 432] (3) Rents and Royalties.°® The terms of 
mining licenses and leases as to rents or royalties 
are usually prescribed by statute. Under a stat- 
85. Barinds v. Green, 16 B. C. 433, 


16 WestLR 422; Baker v. Smart, 12 
B. C. 129, 3 WestLR 505 [allowing 


LeGal 


72. In re Dominion Coal Co.,| 22 DomLR 550, 31 WestLR 289]. 
supra. [b] Anstrument construed as not 
73. In re Dominion Coal Co.,| amounting to lease, but either as a 
Supra. F license to dig for minerals or as a 
74. See statutory provisions. grant of an incorporeal right. 
75. Johnston v. Minister of Lands,| v. Duffy, 8 N. B. 57. 
27 B. C. 257, [1919] 3 WestWkly 81 82. Seguin v. Boyle, [1922] 1 A. 


{allowing app 26 B. C. 19]. 


76, Johnston v. Minister of Lands, 
supra. 

77. In re Dominion Coal Co., 42 
N. S. 108; Atty.-Gen. v. McDonald, 
8 N. S)125. 

78. In re Dominion Coal Co., 42 
N. S. 108. 

79. See Contracts §§ 481-592. 


20. See Landlord and Tenant §8§ 
459-493. 

81. Deisler v. Spruce Creek Power 
+» 1% DomLR 506, 28 WestLR 329 
Lapp dism 21 B. C. 441, 22 DomLR 
550, 31 WestLR 289]; LeGal v. Duffy, 
8 N. B. 57; Bartlett v. Nova Scotia 
Steel Co., 35 N. S. 376. 

[a] As to description of property. 
—(1) In the construction of mining 
leases the rule that, where a de- 
scription is made up of more than 
one part, and one part is true, then 
if the part which is true describes 
the subject with sufficient legal cer- 
tainty, the untrue part will be re- 
jected and will not vitiate the lease 
is applicable. Bartlett v. Nova Scotia 
Steel Co., 35 N. S. 376. (2) Where 
the boundaries are based upon a 
natural object which is sufficiently 
described otherwise to identify it, the 
description is not vitiated by errors 
as to distances in locating such ob- 
ject. Fielding v. Mott, 18 N. S. 339 
fapp dism 14 Can. S. C. 254]. (3) 
If through a faulty description in a 
lease from the crown, the lessee did 
not get the land intended, a subse- 
quent bona fide locator of a placer 
claim is not affected by the fact that 
the greater portion of his claim may 
be within the boundaries of an area 
ereated by four ‘corner posts but for 
which no lease has been .granted; nor 
is the validity of the placer claim 
destroyed by any subsequent amend- 
ment in the description authorized by 
the crown subject only to_ free 
miners’ rights. Deisler v. Spruce 
Creek Power Co. 17 DomLR 506, 28 
WestLR 339 [app dism 21 B. C. 441, 


C. 462, 68 DomLR 369, [1922] 1 West 
Wkly 1169 [allowing app (B. C.) 57 
DomLR 402, 2 WestWkly 195 (dism 
app (Yukon T.) 52 DomLR 651)]; 
Vilander Concessions Syndicate v. 
Cape of Good Hope Govt., [1907] A. 
Hayles v. Pease, [1899] 1 

Deisler v. Spruce Creek 
Power-Co.,) utd 2s Bae. Lo 22, 
DomLR 550, 31 WestLR 289 [dism 
app (B. C.} 17 DomLR 506, 28 West 
LR 329]; Chapelle v. Rex, 7 Can. 
Exch. 414 [app allowed on other 
grounds 32 Can. S. C. 586 (app dism 
[1904] A. C. 127)]; Nicholson v. 
Gander, 8 Austr. C. L. R. 648; Smith 
v. Canadian Klondike Min. Co., 
(Yukon T.) 16 WestLR 196 [app dism 
19 WestLR 1]. 

fa] Riparian rights of hydraulic 
mining lessee and of placer -claiinant 
construed. Klondyke Government 
Concession v. McDonald, 38 Can. S. 
Catioe 

{[b] Location by one free miner in 
name of ancther.—Where one free 
miner locates and records a mineral 
claim, if he locates another claim on 
the same vein in the name of another 
free miner, he thereby acquires no in- 
terest in Such last claim by virtue of 


Mineral Act (1896) § 29. Alexander 
v. Heath, 8 B. C. 95: 
83. Seguin v. Boyle, [1922] 1 A. 


C. 462, 63 DomLR 369, [1922] 1 West 
Wkly 1169 [allowing app (B. C.) 57 
DomLR (1921) 2 WestWkly 195 
(dism app (Yukon T.) 52 DomLR 
651)]; Taylor v. Atty.-Gen., 8 Sim. 
413, 8 EngCh 4138, 59 Reprint 164. 

{a] TDlustration.—Hydraulic lease 
construed as not including placer 
claims, unless they are abandoned, in 
which case they come within the 
lease. Seguin v. Boyle, [1922] 1 A. 
C. 462, 68 DomLR 369, [1922] 1 West 
Wkly 1169 [allowing app (B. C.) 57 
DomLR 402, 2 WestWkly 195 (dism 
app (Yukon T.) 52 DomLR 651)]. 

84. On private land see supra § 
427, 


app 2 WestLR 45]. 

86. Baker v. Smart, supra. 

87. See statutory provisions. 
sae Peckiivs Ress, slab. Cpt tt, 

Patents for mineral lands generally 
see supra §§ 324-376. 

89. See Ont. Min. Act § 68; and 


.other statutory provisions. 


. ae Clarkson v. Wishart, [1913] A. 
. 828. 
91. Bucknall v. British Canadian 


Power Co., 4 OntWN 164, 23 OntWR 
155547 DomiRTé62: 
92. Bucknall v. 
Power Co., supra. 
93. On private land see supra § 


British Canadian 


427. 
nse McLean v. Rex, 38 Can. S. C. 
95. McLean v. Rex, [1908] A. C. 


(Can.) 282; McLean v. Rex, 38 Can. 
S. C. 542. See Hegarty v. Ellis, 6 
Austr. C. L. R. 264 [dism app (1908) 
Vict.) B.y1000.29 AustrigT, 167], Ca 
license to construct a water race over 
government lands may be granted, 
although another has been granted 
mineral rights therein). 

96. Nepisquit Real Est., etc., Co., 
Ltd. v. Canadian Iron Corp., Ltd., 42 
N. B. 387. 

Pollution of waters by mining 
eperations generally see Waters [40 
Cyc 596]. 

97. Fielding v. Mott, 18 N. S. 339, 
6 CanLTOccNotes 491 [aff 14 Can. S. 


C.7) 254): See Bynum v. Colquitt, 
Grex Civ. A.) 248 SW 720, 725 [quot 
ye). 

98. Mineral Products Co. v. Con- 


tinental Trust Co., 37 N. B. 140 [aff 
3 N. B. Eq. 28, and app dism 37 Can. 
Saeco i: 

Leasehold interests as subject to 
mortgage generally see Mortgages 
[27 Cyc 1040, 1046]. 

99. Compensation to owner in case 
of lease of mine on private land see 
supra § 427. 

1. See statutory 
cases infra this 
2-5. 

[a 
Act 


and 
and notes 


provisions; 
note, 


] Under the Dominion Lands 
(1) [Can. Rev. St. (1886). c 54 


900 [40 C.J] 


ute providing that payments of rental in advance 
are to commence from the nearest recurring anni- 
versary of the lease, the payments accrue from the 
next ensuing anniversary after the date of the 
lease,? and the lease will be deemed to commence 
upon the date when the grant is made, and not 
upon the date at which it is described in the lease 
as commencing.’ The year for which a deposit of 
rent will be deemed to be made cannot be con- 
trolled by the terms of the receipt given therefor, 
in opposition to the effect of the statute. Where, 
in order to avoid forfeiture of his lease, a placer 
miner has paid royalties under protest, he is, upon 
a finding that such royalties have been illegally 
executed, entitled to their return.® 

Evidence of payment. A certificate of work done 
on a mining claim® is conclusive evidence that 
the holder has paid his rent.” 

[§ 433] (4) Rights as to Improvements. Im- 
provements placed upon the ground in connection 
with the mining, and which do not constitute a 
part of the realty, may be removed by the lessee 
or licensee.2 Thus a stamp mill does not become 
a part of the realty, but will be regarded as a 
chattel or as a trade fixture removable by the 
licensee during the term of his lease or license.1° 

[§ 434] h. Termination or Forfeiture of Lease 
or License—(1) Expiration of License. On the ex- 
piration of a free miner’s certificate or license the 
ground covered thereby becomes open to location 
by another, and the license cannot be revived by 
the obtaining of a special certificate or license, as 
against a third person who, in the meantime, has 
acquired the ground as a mineral claim.’* If the 
holder of a license stakes out a mining claim after 


(1)] the governor in council has 300. 


power to make regulations requiring] Fixtures generally see Fixtures 26 C. 


a placer miner to pay a percentage J. p 649. 
of the proceeds realized from the 
grant aS a royalty. Chapelle v. 


Rex, [1904] A. C. 127 [dism app 32 
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Improvements generally see Improve- 
ments 31 C. J. p 305. 
Rights as to improvements upon ter- 


. 


the expiration of his license, a subsequent special 


renewal license gives no validity to the previous 
staking,'? and he acquires no rights thereunder 
which will be allowed by the court or enforced 
against the claim of any other.14 

Coowners. Where some of the codwners of a 
mineral claim allow their certificates to lapse, their 
interests at once vest pro rata in their former co- 
owners,’® and cannot thereafter be revived and re- 
vested by the issue of a special certificate.1® But 
where a partner contracts to sell the claim to a 
third person, another partner does not forfeit his 
share in the proceeds of such sale merely because 
he allows his miner’s certificate to lapse, after the 
making of such contract.17 

[§ 435] (2) Forfeiture or Cancellation of Lease.1® 
A statutory provision for the forfeiture of mining 
leases must be strictly construed;1® a forfeiture 
may be had fo» a cause included within the terms 
of the statute,?? but only by a strict compliance 
with the proceedings prescribed for enforcing 
such forfeiture.24 Where, by reason of a failure 
to pay rent and discontinuance of operations under 
a lease, the lessee has forfeited his rights there- 
under, he cannot object to a subsequent lease to 
a third person;?? and the commissioner cannot, as 
against the intervening rights of third persons who 
had made application for the areas forfeited, sub- 
sequently accept payment for the purpose of. pre- 
serving the rights of the original lessee.2? But 
where, upon notice that his lease is forfeited, the 
lessee takes out a license to search covering the 
same property, as a matter of precaution, such acts 
will not be construed as a surrender of the lease.** 

Notice and hearing. Except where the forfeiture 


LR 319. 

14. Re Sanderson, supra. 

15. McNaught v. Van Norman, 9 
“Cioam 131. [app dism 32) Can>-S; .C. 
6 ; 


16. Van Norman Co. v. McNaught, 


Can. S. C. 586 (allowing app 7 Can, mination of: 32 Can. S. C. 690 [dism app 9 B. C 
Exch. 414)]. (2) The percentage so Mining lease generally see infra] 131]. 

imposed is not contrary to the terms §. 621, 17. McNerhanie v. Archibald; 6 B- 
of the grant giving the miner the Oil or gas lease see infro III, C,|C. 260. 

exclusive right to such proceeds, or a 11 18. Forfeitures generally see 


tax requiring the authority of parlia- 
ment, but is a reservation out of the 
grant which it is competent for the 
grantor as owner in fee to make. 
Chapelle v. Rex, supra. . 

{b] In Nova Scotia a lease issued 
under Acts (1889) c 23 (Rev. St. 
ec 7 § 132), without the rent clauses 
provided for by such statute, is not 
void but is to be recognized as an 
existing lease which Acts (1897) ¢ 4 
§ 4 renders indefeasible and forfei- 
table only for nonworking. In re 
Wier, 31 N. S. 97. 

{c] In Natal no royalty is due to 
the crown in respect of coal raised 
after the passing of the Natal Mines 
Act of 1899, from collieries owned 
and worked under legislative au- 
thority before the passing of the act. 
Dundee Coal Co., Ltd. v. Natal Min- 


ister of Agriculture, [1906] A. C. 
bie 
2. Temple v. Atty.-Gen., 27 Can. 


SS 7@355 atl 29" N. S. 279s) VAtty.- 
Gen. v. Sheraton, 28 N. S. 492. 

3. Atty.-Gen. v. Sheraton, supra. 

4 <Atty.-Gen. v. Sheraton, supra. 

5. Chapelle v. Rex, [1904] A. C. 
{aff 32 Can. S. C. 586 (allowing 
R@an. xch.. AlAs 94 

6 See generally supra § 282. 

7 Cleary v. Boscowitz, 32 Can. S. 
C. 417 [dism app 8 B. C. 225]; Collom 
v. Manley, 32 Can. S. C. 371 [allowing 
app 8 B. C. 153]; Coplen v. Callahan, 
30 ‘Can, S. CG. 555. 

8. Cross references: 


Effect of abandonment as to im- 


9. Liscombe Falls Gold Min. Co. v. 
Bishop, 35 Can. S. C. 539, 2 AnnCas 
735; Taylor v. Palmer, 16 B. C. 24. 

[a] A house built for use in con- 
nection with a mine or mineral claim, 
and resting upon the ground, is a 
chattel and may be removed. Taylor 
v. Palmer, 16 B. C. 24. 

Removal of improvements gener- 
ally see Improvements §§ 7-13. 

10. Liscombe Falls Gold Min, Co. 
VaeBishop; 35. Cans sorGue 5600 dso 
holding where all the various parts 
of the mill were placed in position, 
either resting by their own weight 
on the soil, or steadied by bolts, and 
the whole installation could be re- 
moved without injury to the free- 
hold), 

11. Woodbury Mines, Ltd. Vv. 
Poyntz 07 Ba Cy ist: 

12, 1iInire: Coal, etc., Act, (26Ba1G. 
19 [app allowed on other grounds 27 
B. C. 257, (1919) 3 WestWkly 81]; 
Barinds v. Green, 16 B. C. 438, 16 
WestLR 422; Woodbury Mines, Ltd. 
Vv. Poyntz, 10: BarCcovisi, 

[a] A sheriff in possession of a 
free miner’s interest in a mineral 
claim has no power to take out a 
special free miner’s certificate under 
B. . Mineral Act Amendment Act 
(1899) § 4, in the name of the judg- 
ment debtor; neither has the sheriff 
power to renew a certificate before 
lapse. McNaught v. Van Norman, 9 
. 131, 22 CanLTOccNotes 341 
[ati-32-Can2S. C690) 

1 Re Sanderson, 26 Ont. L. 616, 


provements generally see supra §!3 OntWN 1560, 22 OntWR 672, 6 Dom 


Fines, Forfeitures, and Penalties §§ 


Atty.-Gen. v. Waverley Gold 
Min. Co: 35 Ne So92: 

Construction of forfeiture statutes 
generally see Fines, Forfeitures, and 
Penalties § 51. 

20. Williams v. Silver Peak Mines, 
Ltd., 21 Austr. C. L. R. 40. 

[a] A mining lease may be for- 
feited and canceled for a breach by 
the lessee of any condition of the 
lease. Williams v. Silver Peak Mines, 
Bitae2te Austr. (©. eRe 403 

21. <Atty.-Gen. v. Waverly Gold 
Min. Co., 35 N. S. 192. And see cases 
infra this note. 

{a] In Western Australia, under 
Reg. (1892) cl 70, then in force 
under the Goldfields Acts of 1886 and 
1895, each application for the for- 
feiture of a lease is to be heard by 
the warden in open court, and his 
report on evidence taken is to be 
forwarded immediately to the minis- 
ter for the decision of the governor- 
general; and the governor-general’s 
decision to cancel a lease is not 
operative until it is communicated to 
the lessee or the land declared 
vacant by some other overt act of 
the governor. Minister of Mines y. 
Harney, [1901] A. C. 347. 

22. Re Hanright, etc., Min. Co., 37 
N. S. 278; Reg. v. Snow, 3 N. S. Dec. 


373. 

23. Re Hanright, etc., Min. Co., 37 
INDE Sy 2/8t 

24 <Atty.-Gen. v. Sheraton, 28 N. 
S. 492. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


[§§ 432-435. 


4 


> 


§§ 435-436] 


is for some special cause,?> or is had under special 
conditions which excuse the giving of notice,?* it 
is generally required that the lessee should be 
given notice of the intended forfeiture and an op- 
portunity to be heard,’ and if sufficient notice 
is not given the forfeiture is void and should be 
Under some statutes and regulations 
notice should also be published of the fact of the 


set aside.?8 


cancellation of a mining lease.?9 
[§ 436] i. Contests.°° 


25. Temple v. Atty.-Gen., 27 Can. 
S. C. 355 [aff 29 N. S. 279]; Forster v. 
Crown, 15 Austr. C. L. R. 565 [dism 
app 14 W. Austr. L. 72]. 

[a] Notice is not required under 
the W. Austr. Min. Act (1904) § 96, 
where there is a breach of covenant 
relating to labor, or to the inspec- 
tion of the mine or the working 
thereof. Forster v. Crown, 15 Austr. 

3 i. R565 faff 14 W.-Austr.. L. 
7 


Ws 

{b] Not retroactive.—An amenda- 
tory statute providing for forfeiture 
without prior formalities of leases in 
case of nonpayment of rent does not 
apply to leases existing when it is 
passed, although the holders thereof 
execute an agreement under the 
amendatory statute to pay rent in 
lieu of work. Temple v. Atty.-Gen., 
20 Canw Si 4@.7365 fait 29 No S279). 

26. See case infra this note. 

[a] In Nova Scotia, under Amend- 
ing Act (1893) c 2 § 10, the commis- 
sioner of mines is not required to 
send notices of default of payment to 
any lessee, unless, previous to such 
default, the lessee has given written 
notice to the commissioner of his 
post-office address. Atty.-Gen. v. 
aN etey Golds Min. .Co,, “ao. Ne Ss; 


27. Rex Vs Bonanza Creek 
Hydraulic Concession, [1908] A. C. 
(Can.) 297; King v. Paulson, [1921] 
1 2A. Cs 274, 54> DomLR 331, [1920] 


3 WestWkly 372 [dism app 52 Can. 
S. C. 317, 27 DomLR 145, 9 WestWkly 
1099 (rev 15 Can. Exch. 252, 20 Dom 
LR 787)]; Atty.-Gen. v. Waverley 
Gold Min. Co., 35 N. S. 192; Reg. v. 
Chureh, 23. N.iS.. .3473_...r orster’ v, 
Crown, 15 Austr; C. L. R..565 [dism 
app 14 W. Austr. L. 72]. 

{a] Tlustration.—Where land is 
held under a mining lease under the 
provisions of the Dominion Lands 
Act, and the rent for the year has 
been paid in advance and accepted by 
the department, the crown cannot 
cancel the lease in the middle of the 
term, without notice, for failure to 
develop the mines, although the let- 
ter acknowledging receipt of the rent 
stated that the amount was only ac- 
cepted conditionally pending a de- 
cision on the lessee’s application for 
an extension of time to begin work 
on the mine. Rex v. Paulson, [1921] 
1iAgeC na (diwrd 4 Doman. Sol. [1920] 
3 WestWkly 372 [dism app 52 Can. 
Ss. C. 817, 27 DomLR 145, 9 West 
Wkly 1099. (rév 15 Can. Exch, 252, 
20 DomLR 787)]. 

[b] The commissioner of mines 
cannot on his own motion, without 
investigation or notice to the lessee, 
set aside or disregard a lease because 
he thinks it has not been issued in 
accordance with the terms of the 
statute, or for alleged breaches of 
conditions which the lease does not 
contain. In re Wier, 31 N. S. 97. 

{c] Sufficiency of notice.—In or- 
der for the crown effectively to ter- 
minate a coal mining lease granted 
under regulations in pursuance of 
Dominion Lands Act § 47 the condi- 
tions of the lease empowering the 
minister of the interior to cancel the 
lease by written notice upon default 
by the lessee to perform the condi- 
tions therein, it is essential that the 
cancellation should be effected by a 
notice which actually reaches and is 
served on the lessee, and in the ab- 
sence of special authority, solicitors 
employed by the lessee in respect of 
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termination of contested rights to miningtleases or 
licenses must be in accord with the particular stat- 
utes under which they are maintained,*! such as 
in regard to the person who may institute such a 
proceeding,®? and the officer or tribunal before 
whom such proceedings may be had.** 
upon the disputed question of fact should be had,** 
and in a proper case an appeal from the commis- 


A hearing 


sioner’s decision may be taken.*5 


Proceedings for the de- 


his business with the department are 
not deemed agents to whom such 
notice of cancellation could be given; 
such notice should first convey a pro- 
posal or intention to cancel and thus 
give the lessee an opportunity to 
remedy the breach or at least to be 
heard before forfeiture. Paulson v. 
FEXeN Oe CAI oo Cu ols ga, Domlnky 
145, 9 WestWkly 1099 [rev 15 Can. 
Exch. 252, 20 DomLR 787, and app 
dism [1921] 1 A. C. 271, 54 DomLR 
331, [1920] 3 WestWkly 372]. 

{d] Proof of notice.—In proceed- 
ings to obtain the forfeiture of a 
mining lease proof must be made of 
personal service upon the owner or 
evidence must be given of a bona 
fide search or that defendant was out 
a Bee province. Reg. v. Tobin, 14 N. 

- 305, 

[e] Notice to wrong. person.— 
Where notice pursuant to the statute 
was addressed to defendant who was 
the mortgagee and not the owner, the 
commissioner of mines had no juris- 
diction. Reg. v. Elze, 16 N. S. 130. 

28. Atty.-Gen. v. Waverly Gold 
Min? Co. 35) Ne S.00' 92. 

{a] Illustrations. — (1) Where 
there has been a substantial com- 
pliance with the statute requiring a 
lessee, to entitle himself to notice of 
default of payment, to give the com- 
missioner of mines written notice of 
his post-office address, a forfeiture of 
the lease without notice sent to the 
address given by him is void. Atty.- 
Gen. v. Waverly Gold Min. Co., 35 N. 
S. 192. (2) Where the lessee of coal 
areas was absent from the province 
at the time proceedings to forfeit the 
lease were taken, and the only notice 
given to him was by means of a 
paper posted upon a cliff near the 
seashore, the areas being under 
water, the forfeiture should be set 
aside where the notice was defective 
for want of definiteness as to the 
charges against the lessee and there 
was no evidence whether the sheriff 
who posted the notice had inquired 
as to the existence of any agent or 
person upon whom the notice could 
have been served in the absence of 
the lessee, and no evidence as to the 


locality of the cliff upon which the’ 


paper was posted. In re Sword, 3 
N. S. Dec. 389. 

[b] Laches.—The doctrine of 
laches does not apply to an applica- 
tion to set aside a forfeiture of a 
mining lease, where the proceeding 
does not seek the equitable assistance 
or interference of the court, but is 
based upon legal rights. Atty.-Gen. 
Vion eae Gold "Mins Co:, SbuINe Is: 
29. Williams v. Silver Peak Mines, 
italecle Austr. Coie R40: 

30. Contests upon adverse claims 
generally see supra §§$ 377-403. 

31. See cases infra notes 32-35. 

32. Wassaw Exploring Syndicate, 
Ltd! wv. African) Rubber Coy itd, 
[1914] A. C. 626; In re Greener, 33 
N. S. 406; Re Smith, 19 Ont. L. 577, 
Le Ont e Soi" In wresPetrakoss ods 
Ont. L. 650, 9 OntWR 367. 

{a] Person not entitled to con- 
test.—Where an application for a 
license to search contains a defective 
description, a party who has made 
a subsequent application for 4s 
license, which is defective as con- 
taining the same error in descrip- 


tion, has no standing to attack the 
first application. In re Greener, 33 
N. S. 406. 


[b] A licensee may file a dispute 
alleging that a recorded claim is 
illegal or invalid, in whole or in part, 
without his being entitled or claiming 
to be entitled to any right or interest 
in the lands or mining rights. Re 
Smith, 19 Ont. L. 577, 14 OntWR 881. 

383. Re McColl, 22 N. S. 17. 

[a] A commissioner of mines (1) 
has, under the Mines Act, no author- 
ity to inquire into the validity of, 
or to cancel, a lease or grant of the 
crown. Re McColl, 22 N. 8. 17. (2) 
And after a prospecting license is 
once issued, the commissioner has no 
authority to pass on its validity. Re 
Malaga Barrens, 21 N. S. 391. 

[b] In British Columbia under 
the Coal Mines Act (Rev. St. (1897) 
ec 187) § 9, an applicant for a 
prospecting license, upon the compli- 
ance with statutory requirements, 
acquires a right to such license in 
respect of which a dispute may be 
heard in the county court. Baker v. 
Smart, 12 B.C. 129. 

{c] In Ontario under Mining Act 
(8 Edw. VII c¢ 21) § 62, where an 
application for a mining claim is re- 
fused by the mining recorder, and 
the refusal is contested, the appli- 
cant’s proper procedure for a hearing 
is that provided under §§ 63, 65, 66, 
130 (2), where the recorder’s formal 
decision is to be obtained in the first 
instance before the right to appeal 
to the mining commissioner arises; 
and if the disputant fails to submit 
the dispute in the first instance to 
the recorder and instead initiates his 
proceeding before the mining com- 
missioner, the commissioner will 
rightly refuse to go into the merits 
because the dispute is not properly 
before him. Re Campbell, 4 OntWN 
130, 23 OntWR 140, 7 DomLR 18. 

34 Re Gold Min. Areas, 16 N. S. 
280. 

{a] Thus upon an investigation 
before the commissioner of mines to 
determine which of a number of 
applicants for a lease is entitled 
thereto, the commissioner should con- 
sider the question whether the lessee 
of an original lessee could do any- 
thing to defeat the title of his lessor, 
and should not decide the question 


merely as one of priority. Re Gold 
Min. Areas, 16 N. S. 280. 
35. Hartley v. Matson, 32 Can. S. 


C. 575; In re Greener, 33 N. S. 406; 
In re Sweet, 15 N. S. 397; Re Smith, 
LOTOnte 1 onnay Le  ONntWAR S88 INS 
Watson, 12 OntWN 133 (appeal al- 
lowed reversing order of commis- 
sioner reinstating forfeited claim). 
See In re Petrakos, 13 Ont. L. 650, 9 
OntWR 367 (as to appeal from min- 
ing recorder to mining commis- 
sioner). 

[a] An appeal will lie from the 
decision of a commissioner of mines 
awarding a lease, where a party 
claiming to be the first applicant for 
the tract was not permitted to cross- 
examine an adverse witness upon a 
question of importance. In re Sweet, 
POON S HS or. 

{b] The supreme court of Canada 
has jurisdiction of appeals from the 
judgments of the territorial court of 
the Yukon Territory, sitting as the 
court of appeal constituted by the 
ordinance of the governor in council 
of March 18, 1901, with respect to the 
hearing and decision of disputes af- 
fecting mineral lands in the Yukon 
Territory. Hartley v. Matson, 32 Can. 
S. C. 576. 
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Injunction.*¢ 


while it is still pending.” 
Action to avoid lease. 


[§ 437] j. Renewals. 
holder of 


to a renewal thereof for a limited period.*! 
a renewal is subject to all regulations that may 
be enforced at the date when it comes into opera- 
A right to a renewal of a license, how- 
ever, is regarded as a privilege and not as a vested 


tion.*2 


Affidavit on appeal.—Under N. 
S. Rev. St: (5th ser) ¢ 107 § 5, an 
affidavit for an appeal from a de- 
cision of the mining commissioner 
upon an application for a mining 
lease must be made before a com- 
missioner of the supreme court. In 
re Headley, 20 N. S. 130, 8 CanLTOcc 
Notes 376 (holding an affidavit made] 5 
in Toronto before a notary public 
for the province of Ontario insuffi- 
cient). 

{d] Appeal bond.—Upon an appeal 
from a decision of the commissioner 
of mines accepting applications for 
prospecting licenses, the bond prop- 
erly runs to the queen and her suc- 
ecessors, and not to the party against 
whom the appeal is taken. Re Ovens, 
23 N. S. 168. 

36. Injunction as to mining rights 
generally see infra §§ 505-520 

37. Croudace v. Zobel, [1899] eA 
C. 258. 

ss. Atty.-Gen: v. Hargrave, 11 
Ont. L. 530, 7 OntWR 455. See gen- 
erally Attorney-General § 30. 

39. Atty.-Gen. v. Hargrave, 11 Ont. 
L. 530, 7 OntWR 455. 

40. See statutory provisions. 

41. Chapelle v. Rex, [1904] A 
©. 127 |idism app 382 Can. S, C, 568 


[c] 


(allowing app 7 Can. Exch. 414)]; 
Reynolds v. Atty.-Gen., [1896] A. C. 
240 [aff 27 N. S. 184]. 

[a] Renewals of placer and 


quartz mining grants ditferent.—Un- 
der Can. Rev. St. c 54 § 47, and Min. 
Reg. (1889) § 17, the holder of a 
grant for placer mining does not have 
the same privileges as to a renewal 
which are awarded to a holder of a 
quartz mining grant. The placer 
miner on renewal, to which he has no 
absolute, but only a_ preferential, 
right, holds under an annual grant 
in substitution for, but not in con- 
tinuation of, his original grant. Cha- 
pelle v. Rex, [1904] A. C. 127 [aff 32 


ry S. €: 586: (rev 3% Can. Exch. 
414)]. 
{[b] In Newfoundland the holder 


of a prospecting license for a given 
period is entitled to a renewal there- 
of for a like period. England v. 
Govt., 8 Newfoundl. 86, 130. 

42. Chapelle v. Rex, [1904] A. C. 
127 [dism app 32 Can. S. C. 586 (al- 
lowing app 7 Can. Hxch. 414)]. 

{a] A renewal issned during the 
currency of an existing grant is 
liable to be affected by regulations 
not in force at the time of renewal, 
but coming into operation before the 
expiration of the existing grant. 
Chapelle v. Rex, [1904] A. C., 127 
[dism app 32 Can. S. C. 586 (allow- 
ing app 7 Can. Exch. 414)]. 

43. Reynolds v. Atty.-Gen., [1896] 
A. C. 240 [aff 27 N. S. 184]. 

4. Assignability of license relat- 


Where a person has exercised a 
definite statutory right to apply for a mining lease, 
he is entitled to an injunction to restrain opera- 
tions which may have the effeet of injuring or 
destroying the subject matter of his application 


In an action by the attor- 
ney-general to avoid a mining lease the discretion 
of the attorney-general in the commencement and 
conduet of the litigation is not subject to investi- 
gation or control by the court,?® and hence a de- 
fense cannot be set up that the action is instituted 
at the private solicitation of interested individuals, 
and not in the interest of the public.*® 

Under some statutes*® the 
a mining lease or license is entitled 
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right, 


and may be taken away as to 
licenses by a subsequent statute.*? 

[§ 438] k. Transfers.*+ 
fer may be made of a license to search for 
mineral,#° or of a lease of mining ground,*® pro- 


[§§ 486-439 
existing 


An assignment or trans- 


vided the requirements of the statute are complied 


criminal offense 


Such 


tion of mines.°° 


rae property generally see Licenses 


Assignment or transfer of rights 
under lease generally see Landlord 
and Tenant §§ 54-119, 542-546. 

. Shaw v. Robinson, 40 N. B. 
473, 10 HastLR 103 [dism app 8 East 
LE 557]; In re Milner, "11 N. S. 


[a] Assignment of application for 
license held sufficient.—-Shaw v. Rob- 
inson, 40 N. B. 473, 10 EastLR 103 
[dism app 8 EastLR 557]. 
es ret Fielding v. Church, 28 N. S. 

36 

fa] In New South Wales, where 
the holder of a conditional lease un- 
der the Crown Lands Act of 1884 
executed an agreement purporting to 
be made under Min. on Priv. Lands 
Act (1894) § 33 by which he agreed, 
in return for a certain rent and roy- 
alty, to allow another to use and 
occupy a portion of his conditionally 
leased land for the purpose of min- 
ing for gold, it was held that, al- 
though such agreement may be in- 
capable of operating as a lease under 
the mining acts, and therefore invalid 
as against the crown, it is not on that 
account illegal in such a sense as to 
render it absolutely void, but it is 
binding upon the parties to it and 
their privies. Hutchinson v. Scott, 
3 Austr. C.. LR. 359 Ldism app. 5 
N. S. Wales 484]. 

47. Barinds v, Green, 16 B. C. 
433, 16 WestLR 422. 

[a] The absence of a free miner’s 
certificate (1) at the time of the 
transfer is fatal. Barinds v. Green, 
Lik VB ie 143 Oneal 6 WestLR 422. (2) 
Necessity of free miner . certificate 
generally see supra § 42 

48. Barinds v. Green, i B; Cy 4338, 
16 WestLR 422. 

[a] All the proceedings which 
constitute the transfer must be re- 
corded. Barinds v. Green, 16 B. C. 
433, 16 WestLR 422. 

[b] In Nova Scotia, under Acts 
(1885) c 3 § 1, the commissioner of 
mines is entitled to register only 
transfers from lessees standing as 
such on the books of the department, 
and a transferee of one holding un- 
der an unregistered transfer is not 
entitled to have his transfer regis- 


tone. Fielding v. Church, 28 N. 

49. Criminal law generauy See 
Criminal Law 16 C. J. p 

50. See statutory oh Pa atv, 

51. North Healdton Oil, etc., Co. 
v. Skelley, 59 Okl. 128, 158 P 1180; 


Hex er Watier, (Yukon T.) 17 CanCr 
as 9. 

[a] Defense.—An honest belief on 
the part of accused that he had a 
moral right to the act charged as 
mischief will not alone constitute 


with*? as in regard to the transfer being recorded.*§ 
[§ 439] G. Offenses Incident to Mining Claims.*® 
Under the statutes in some jurisdictions®® it is a 


to commit mischief to a mine or 


mining claim,®! such as to remove any stake, ete., 
on a claim or to obliterate, deface, or destroy any 
notice thereon,®? or unlawfully to destroy or re- 
move a building from such c¢laim,®* or to mine or 
dig coal without permission, knowing it to be upon 
the mine of another.*4 
offense for a person to stake out a mining claim 
without a miner’s license,°® or for a mine owner 
to violate safety regulations in respect of the opera- 


It has also been made an 


But in the absence of statute it 


is not a criminal offense to make and present false, 


“colour of right’ so as to exempt 
him from criminal liability; there 
must be a fair and reasonable sup- 
position of right in view of what 
accused actually knew and of what 
he ought to have known. Rex v. 
Watier, (Yukon T.) 17 CanCrCas 9. 

52. Terr. v. Mackey, 8 Mont. 168, 
19 P 395; Van Horn v. State, 5 Wyo. 
501, 40 P 964. : 

[a] BProof.—(1) Under an indict- 
ment charging such offense it is nec- 
essary to prove that the offense was 
committed on a mining claim; the 
proof must show a location of a par- 
eel of land containing precious metal 
in its soil or rock. Terr. v. Mackey, 
8 Mont. 168, 19 P 395. (2) It must 
also be proved that a notice had been 
placed upon the claim which defend- 
ant willfully destroyed or defaced. 
Terr. v. Mackey, supra. 

Marking boundaries generally see 
supra §§ 204-215. 

Posting notice of location gener- 
ally see supra §§ 195-203. 


53. Van Horn y. State, 5 Wyo. 501, 
40 P 964. 
[a] The object of the statute is 


“to prevent the wanton destruction 
of property on a mining claim, as 
well as on mineral lands, in order 
to prevent the lawless acts of parties 
claiming the land or others.” Van 
Horn v. State, 5 Wyo. 501, 40 P 964. 

[b] Defense.—If the mining claim 
has been located in good faith, it is 
no defense to the unlawful act that 
mineral does not exist upon the claim. 


auealiinte v. State, 5 Wyo. 501, 40 
P 964. 

[ce] Pleading and proof. — (1) 
Where, in a prosecution for such an 


offense, the information alleges own- 
ership in two copartners, and the evi- 
dence discloses that others not named 
in the information were joint owners 
with those named, neither the allega- 
tion nor proof is defective as to own- 
ership. 
501, 40 P 964. (2) It is not neces- 
sary to show that the mining claim, 
upon which the trespass was com- 
mitted, is one that would be upheld 
in a contest therefor. Van Horn v. 
State, supra. (3) Itvis not -error 
to exclude a deed of the premises 
where there is no effort to connect 
defendant either with the grantee 
in the deed or to show that the 
acts of defendant were done under 
claim or color of right. Van Horn 
v. State, supra, 

54. Rhoads v. Quemahoning Coal 
Co., 238 Pa. 283, 86 A 273. 


55. Re Sanderson, 26 Ont, L. 616, 
3 OntWN 1560, 22 OntWR 672, . 
DomLR 319. 


Necessity of miner’s license gen- 
erally see supra § 423, 
56. See infra IV, A. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


Van Horn v. State, 5 Wyo. 
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fictitious, and fraudulent papers in connection with | an entry of coal lands.*" 
Ill. TITLE, RIGHTS, CONVEYANCES, AND CONTRACTS 


[§ 440] A. Title or Rights of Owner Generally®® 
—l. In General. A mine is ‘‘land’’® as that term 
is used in the law of property,®° and therefore a 
mine, as distinct from the surface, is subject to 
the same rights of ownership, possession, and con- 
veyance as other lands,®! and such rights as fixed 


by the law of property cannot be 


mere local custom or regulation.®? 
a natural right to 
therein,®® and has a right of action against a per- 
son who mines under his land without his consent.*4 
Presumption of ownership. The owner of the sur- 
face of land is prima facie entitled to all mines 
and minerals beneath,®* and another person claim- 
ing property in the minerals must do so by virtue 
of some grant, conveyance, or reservation.®® Where, 


property has 


O7. £Uiy Salva Keitel): 20t Wve Sy 3405 
ZORDSCl VIZoe bo tes, ed. 230 {rev 157 
Fed. 396]. 

[a] Rule applied. — Making and 


presenting false, fictitious, and fraud- 
ulent papers in connection with an 
entry of coal lands is not made 
criminal by Rev. St. § 4746, as 
amended by Act July 7, 1898 (30 St. 
at L: 718 ¢@ 578); because such amend- 
atory statute, in repeating the origi- 
nal words “concerning any claim for 
pension or payment thereof, or per- 
taining to any other matter within 
the jurisdiction of the, Commissioner 
of Pensions,” adds the words “or of 
the Secretary of the Interior,” since 
such section as originally enacted re- 
lated exclusively to pension or bounty 
land claims, and every enumeration 
or description of new acts or papers, 
in addition to those embraced in the 
section prior to the amendment, alone 
concerns pension or bounty land 
claims. U.S. v. Keitel, 211 U. S. 370, 
29 SCt 123, 53 L. ed. 280 [rev 157 
Fed. 396]. 

Entry of coal lands generally see 
supra §§ 315-323. 

58. Ownership of minerals in pub- 
lic lands see supra §§ 114-118. 

Title acquired by location on public 
mineral lands see supra §§ 236, 237. 

59. Jones Vv.) ‘Peck,’ 63) Cal. A. 397, 
218 P 1030; Byers v. Byers, 183 Pa. 
509, 38 A 1027, 68 AmSR 765, 39 
LRA 537; Caldwell v. Copeland, 37 
Pa. 427, 78 AmD 4386; Lone Acre Oil 


oor v. Swayne, (Tex. Civ. A.) 78 SW 
380. 

{a] A mining claim is real estate. 
Jones v. Peck, 63 Cal. A. 397, 218 P 
1030. 

60. See generally Property [32 
Cyc 655}. 

61. U. S—uU. S. v. Castillero, 2 
Black 17, 17 L. ed. 360. 

Ala.—Sloss-Sheffield Steel, etc., Co. 
v. Taff, 178 Ala. 382, 59 S 658. 

Cal.—Stinchfield v. Gillis, 96 Cal. 


33,7980 P 839, 

Ida.—Idaho Gold-Min. Co. v. Union 
Min.;-etc.,.Co., 5¥ Ida. 107) 479 R-95. 

Ill.—Kinder v. La Salle County 
Capon Coal Co., 301 Ill. 362, 133 NE 

Iowa.—Stewart  v. 
Iowa 463. 

Nev.—Bullion Min. Co. v. Croesus 
Gold, etc., Min. Co., 2 Nev. 168, 90 
AmD 526. 

N. D.—Beulah Coal Min. Co. v. 
Heihn, 46 N. D. 646, 180 NW 787. 

Oh.—Kelley v. Ohio Oil Co., 57 Oh. 
St. 317, 49 NE 399, 63 AmSR 721, 
39 LRA 765. 

Pa.—Byers v. Byers, 183 Pa. 509, 
38 Ay 1027, 6a 7AmSR 765, 39° LRA 
537; Algonquin Coal Co. v. Northern 
Coal, etc., Co., 162 Pa. 114, 29 A 402; 
Fairchild v. Dunbar Furnace Co;; 128 
Pa, 485, 18 A 443, 444; Pennsylvania 
Salt Mfg. Co. v. Neel, 54 Pa. 9; Arm- 
strong vy. Caldwell, 53 Pa. 284; ‘Brown 
v. Corey, 43 Pa. 495; Kier v. Peter- 
son, 41 Pa. 357; Caldwell v. Cope- 


Chadwick, 8 


severed, 


divested by any | thereof.7° 

The owner of 
work mines | General. 
soil.7t 


part of, 


land, 37 Pa. 427, 78 AmD 436; Har- 
lan v. Lehigh Coal, ete., Co., 35 Pa. 
287; Caldwell v. Fulton, 31 Pa. 475, 


72 AmD 760. 
Tenn.—Murray v. Allred, 100 Tenn. 
100, 43 SW _ 355, 


66 AmSR 740, 39 
LRA 249. 


W. Va.—Wilson v. Youst, 43 W. Va. 
826, 28 SE 781, 39 LRA 292; Wil- 
liamson v. Jones, 43 W. Va. 562, 27 
SE 411, 64 AmSR 891, 38 LRA 694; 
Bettman vy. Harness, 42 W. Va. 433, 
26 SE 271, 36 LRA 566; Williamson 
v. Jones, 39 W. Va. 231, 19 SE 436, 
25 LRA 222. 

Eng.—Lyddall v. Weston, 2 Atk. 20, 
26 Reprint 409; Comyn v. Kyneto, 
Cro. Jac. 150, 79 Reprint 131; Barnes 
v. Mawson, 1 M. & S. 77, 105 Reprint 
30; Wilkinson v. Proud, 11 M. & W. 
33, 152 Reprint 704; Seaman v. Vaw- 
drey, 16 Ves. Jr. 390, 33 Reprint 10382, 
17 ERC 585. 

[a] Proof of title to minerals dis- 
tinct from title to surface of land 
may be made in exactly the same 
way as title to the surface. Kinder 
v. La Salle County Carbon Coal Co., 
301 ke = a 133 NE 772. 

[b cwnership of mines, 
wubenes opened or unopened, may ex- 
ist distinct from the ownership of 
the surface. Beulah Coal Min. Co. 
v. Heihn, 46 N. D. 646, 180 NW 787. 

Conveyance of mines or minerals 
see infra §§ 528-581. 

62. Waring v. Crow, 11 Cal. 366. 

63. Ah Yew v. Choate, 24 Cal. 562; 
Rupel v. Ohio Oil Co., 176 Ind. 4, 95 
NE 225, AnnCas1913E 836; De Moss 
v. Sample, 143 La. 2438, 78 S 482; 
Smith v. Kenrick, 7 C. B. 515, 62 ECL 
515, 137 Reprint 205. 

[a] A statute requiring a license 
(1) in the case of foreigners enzaged 
in mining applies only to mines in 
the public lands and not to mines 
contained in lands which are the pri- 
vate property of individuals. Ah 
Yew v. Choate, 24 Cal. 562; Ah Hee 
v. Grippen, 19 Cal. 491. (2) Licenses 
to mine generally see supra §§ 404- 
483% intra LET, Db: 

Right of lessee of land to mine 
see infra § 608. 

64. Union Coal Co. v. La Salle, 136 
Ill, 119, 26 NE 506, 12 LRA 326; 
Rupel v. Ohio Oil Co., 176 Ind. 4, 95 


NE 225, AnnCasi913K 836. 
Remedies generally see infra 
§§ 449-527. 


65. U. S.—Utah Cons. Min. Co. v. 
Utah Apex Min. Co., 285 Fed. 249; 
Stewart Min. Co. v. Bourne, 218 Fed. 
327, 134 CCA. 123; Keely v. Ophir 
Hill Cons. Min. Co., 169 Fed. 601, 
95 CCA: 99. 

Cal.—Ophir Silver Min. Co. v. San 
Francisco Super. Ct., 147 Cal. 467, 
82 P 70. 

Colo.—Wakeman v. Norton, 24 Colo. 
192, 49 P 283. 

Ga. —Phillips v. Collinsville Granite 
Co., 123 Ga. 830, 51 SE 666. 

Ky. —Big Sandy Co. v. Ramey, 162 
Ky. 236, 172 SW 508. 


however, surface rights and mineral rights are 
this presumption does not prevail,®’ as 
in such a case each owner has a separate and dis- 
tinct estate from the other.®* 
utes®® proof of possession and improvements on a 
mining claim is presumptive evidence of ownership 


Under some stat- 


[§ 441] 2. Nature of Property in Minerals—a. In 
The nature of property in minerals de- 
pends largely on whether they are severed from the 
Minerals,’? in place, that is, lying beneath 
the surface or on the surface, unworked, are a 
and constitute an interest in, the real 
estate, with all the attributes and incidents peculiar 
to the ownership of land,’? and are subject to be 
conveyed to, and held by title in fee by, another 


La.—De Moss v. Sample, 143 La. 
2438, 78 S 482. 

N. C.—Hoilman v. Johnson, 164 
N.C. 268, 80 SE 249. 

Va.—Virginia Coal. eteHs!s Co} 


Richmond, 128 Va. 258, 104 SH "gop: 
Yellow Poplar Lumber Co. Vv. Thomp- 
son, 108 Va. 612, 62 SE 358. 

Eng. —Rowbotham v. Wilson, 8 H. 
L. Cas. 348, 11 Reprint 463, 17 ERC 
647) [ath 8 Ho & BY 123,992 Her 123, 
120 Reprint 45]. 

[a] Rule applied.—One may show 
title to a mineral interest in land by 
showing an unrestricted title to the 
land wherein the mineral is con- 


tained. Phillips v. Collinsville Gran- 
ite Co., 123 Ga. 830, 51 SE 666. 
66. Elder v. Ellerbe, 135 La. 990, 


66. S. 337; Kiser iv, McLean, 67 W. 
Va. 294, 67 SE 725, 140 AmSR 948. 
See generally infra § 554, 

[a] A possession under a general 
warranty deed of land is the pos- 
session of the surface and the min- 
erals below, unless the minerals have 
previously been separated by prior 
conveyance. Big Sandy Co. v. Ramey, 
162 Ky. 236, 172 SW 508. 

[b] Right to “fruits” and “prod- 
ucts” not right to “minerals.’’—The 
statutory right of a possessor in 
good faith to the fruits and prod- 
ucts of land until it is claimed by 
the owner does not permit him to 


extract the mineral, oil, and gas 
therefrom, “minerals” not being in- 
cluded in the words “fruits” and 


“products” which are here used as 
synonymous. Elder v. Bllerbe, 135 
La. 990, 66 S 337 (under Rev. Civ. 
Code arts 502, 3453). 

Conveyance of minerals generaily 
see infra §§ 528-581. 

67. McBeth v. Wetnight, 57 Ind. 
A. 47, 106 NE 407; Hoilman v. John- 
son, 164 N. C. 268, 80 SE 249; Wallace 
v. Elm Grove Coal Co., 58 W. Va. 449, 
52 SE 485, 6 AnnCas 140, 


6& See infra § 567. 
69. See statutory provisions. 
70. De Noon v. Morrison, 83 Cal. 


163, 23 P 374 (where plaintiff proved 
the location and transfer to her of a 
mining claim, and annual representa- 
tion work done to a certain year, and 
in that year she expended more than 
three hundred dollars in improve- 
ments on an adjoining claim belong- 
ing to her, the title to such adjoining 
claim not being in dispute, she 
showed that the two claims were held 
in common under Code Civ. Proc. 
§ 1963, making proof of possession 
and improvements presumptive evi- 
dence of ownership). 
71. See cases infra notes 73-78. 

“Mineral” defined see supra 


U. S.—Nease v. Coal, ete, R. 
Co., 195 Fed. 987 [rev on other 
grounds 207 Fed. 237, 124 CCA 507]; 
Higgins Oil, etce., Co. v. Snow, 113 
Fed. 433, 51 CCA 267. 

- T1l—Fowler v. Marion, etc., Coal 
Co., 315 Ill. 312, 146 NE 318; Kinder 
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than the owner of the surface.7* But in the absence 
of a separate grant or conveyance thereof, they 
belong to the owner of the surface of the land, 
beneath which they lie,** and pass with it by deed, 
gift, or other form of conveyance;*® and one who 
holds the title in fee is not required to maintain 
actual physical possession or live in the mine in 


order to retain title thereto.’* 
In case of severance. 


v. La Salle County Carbon Coal Co., 
301 Ill. 362, 133 NE 772; Catlin Coal 
Co. v. Lloyd, 176 Ill. 275, 52 NH 144; 
Lenfers v. Henke, 73 Ill. 405, 408, 24 
AmR 2638. 

Ind.—Cypress Creek Coal Co. Vv. 
Boonville Min. Co., 194 Ind. 187, 142 
NE 645. 

Mich.—Hansen v. Hall, 167 Mich. 
7, 132 NW 457; Seager v. McCabe, 92 
Mich. 186, 195, 52 NW 299, 16 LRA 
247, 

iMo.—Young v. Young, 270 SW 658. 

Pa.—Greenwich Coal, ete., Co. Vv. 
earn, 234 Pa. 180; 83 A 74; Park 
Coal Co. v. O'Donnell, vf Leg Gaz 149. 

Tenn.—Murray v. Allred, 100 Tenn. 


LOG 43.5 SIWi <S59;060 AmSR TAO; 39 
LRA 249. 
Tex.—Henderson v. Chesley, (Civ. 


A.) 278 SW 299; Witting v. Towns, 
(Civ. A.) 265 SW 410; Hynson v. Gulf 
Production Co., (Civ. "A.) Zae, SW Sis; 
Marnett. . Oil, .etes « Co. %v. Munsey, 
(Civ. A.) 232 SW 867; Canon vy. Scott, 
(Civ. A.) 217 SW 429, 

W. Va.—kKennedy v. Ohio Fuel Oil 
Co., 84 W. Va. 585, 101 SH 159. 

74. j.\Young v. Young, (Mo.) 
SW 653. See generally infra § 554. 

75. Rupel v. Ohio Oil Co., 176 Ind. 
4, 95 NE 225, AnnCasl1913EH 8386; 
Greenwich Coal, ete., Co. v. Learn, 
234 Pa. 180, 83 A 74. And see cases 
supra note 73 

Presumption of ownership genrer- 
ally see supra § 440 

76. Cypress Creek Coal Co. v. 
Boonville Min. Co., 194 Ind. 187, 142 
NE 645; Greenwich Coal, ete,, Cot -v. 
Learn, 234 Pa. 180, 83 A 74; McBur- 
ney v. Glenmary Coal, etc., Co., 121 
Tenn. 275, 118 SW 694. 

[a] Thus, where at the time of 
a gift of coal land to the donor’s 
son there has been no severance, the 
possession of the surface includes the 
coal as against a subsequent grantee 
of coal. Greenwich Coal, ete., Co. v. 
Learn, 234 Pa. 180, 83 A 74. 

77. Muzzio v. Steele, 279 Pa. 226, 
123 A 776. 

78. Park Coal Co. v. O’Donnell, 7 
LegGaz (Pa.) 149; McBurney v. Glen- 
mary Coal, etc., Co., 121). Tenn. 27), 
118 SW 694: Murray v. Allred, 100 
Tenn. 100, 43 SW 355, 66 AmSR 740, 
39 LRA 249; Kelvin Lumber, etc., 
Co. v. Copper State Min. Co., (Tex. 
Civ. A.) 203 SW 68. 

[a] Mined coal, which remains in 
the mine just as it fell from the 
breast, is personal property. Lykens 
Valley Coal Co. v. Dock, 62 Pa. 232. 

Personal property generally see 
Property [32 Cyc 666]. 

Sale of personal property in gen- 
eral see Sales [35 Cyc 1]. 

79. See supra § 12. 

80. Ark.—Osborn v. Arkansas Ter- 
ritorial Oil, ete, Co., 103° Ark. 175, 
146 SW 122. 

Ind.—Kahle v. Crown Oil Coneus0: 
Ind. 131, 100 NE 681; Rupel v. "Ohio 


OilCo. AGE Tn: 54; 95 NEE 225, . 226, 
AnnCas1913H 8386 [cit Cyc]. 
Ky.—Beckett-Iseman Oil Co. v. 


Backer, 165 Ky. 818, 178 SW 1084. 
Mont.—Gas Products Co. v. Rankin, 
a) Mont. 372, 207 P 998, 24 ALR 


Okl.— Wright v. Carter Oil Co., 97 


Where, however, 
erals are severed and removed ‘from their position 
or bed by mining, they become personal property, 
and are sold or pass like other personal chattels.” 

[§ 442] b. In Oil and Gas—(1) In General. 


and natural gas are minerals,”® and, as a general 


MINES AND MINERALS 


trol.é2 


the min- 


Oil 


Okl. 46, 223 P 835. 

Pa.—Erie v. Public Service Commn., 
OVS “Pan b2,) hes 47 le tamilton ve 
Foster, 272 Pa. 95, 116A 50; Hutton 
v. Carnegie Natural Gas Co., 51 Pa. 
Super. 376. 

Tex.—Stephens County v. Mid- 
Kansas Oilseete), (Cos, £13) "Dex, 160; 
254 SW 290, 29 ALR 566; Hogg v. 
Magnolia Petr oleum Co., (Commn. A.) 
267 SW 482; Caruthers v. Leonard, 
(Commn. IN) 204. SW _779. [mod (Civ. 


A.) 2386 SW 189]; Griffin v. Reilly, 
(Civ. A.) 275 SW 242; Sibley v. 
Pickens.) (Cive SADT 2 ou. 1 Weel Sais 


American Refining Co. v. Tidal West- 
ern Oil Corp., (Civ. A.) 264 SW 335; 
United North, vete., Oil Co., Inc: v. 
Meredith, - (Civ...-4.)- 258 “SW'" 550; 
Hynson v. Gulf Production Co., (Civ. 
A. )e\ 232 «SW-~si3; Canon ov.) Scott, 
(Civ. A.) 247% SiW.-429. 

W. Va.—kKennedy v. Ohio Fuel Oil 
Cos, 84.1We Viag D8iby 101) SB 159. 

Wyo.—State v. Hoskins, 29 Wyo. 
198, 212 P 766; State v. Snyder, 29 
Wyo. 168, 212 P 758. 

And eee cases infra note 81. 


81. S.—Ohio Oil Co. v. Indiana, 
WERE AOE % 190, 20 SCt 576, 44 L. ed. 
129; Brown) vw. Spilman, 155" "Oe -S. 


665, 15 SCt 245, 39 L. ed. 304 [rev 
45 Fed. 291]; Kansas Natural Gas Co. 
v. Haskell, 172 Fed. 545 [aff 221 U. S. 
Z2o wok SCteoG4.5 55) Li edi= GG; ecb 
LRANS 11938]. 
Ill.—Poe v. Ulrey, 233 qu. 56, 84 
NE 46 [aff 134 Ill. A. 298]. 
Ind.—Kahle v. Crown a Co., 180 
Ind. 131, 100 NE 681. 
K i Co. v. Free- 
man, 68 Kan. 691, 75 P 995. 
Mont.—Gas Products Co. 
kin, 63 Mont. 372, 
294 


v. Ran- 
207 P 993, 24 ALR 


N. Y.—Hughes v. United Pipe 
ines, 19. IN. Y¥:, 423; .23' NE 01042 
{aff 12 NYSt 704]; Rumsey v. Sulli- 
van, 166 App. Div. 246, 150 NYS 287. 


Oh.—Kelley v. Ohio Oil Co., 57 Oh. 
St. 317, 49 INE 399, 63 AmSiR) 72]; 
39 LRA 765. 


Okl.—Wright v. Carter Oil Co., 97 
Okl. 46, 223 P 8385. 

Pa.—Hrie v. Public Service Commn., 
278 Pa. 512, 123 A 471; Jennings v. 


Bloomfield, 199 Pa. 638, 49 A 135; 
Marshall v. Mellon, 179 Pa. 3871, 36 
A 201, 57 AmSR 601, 85 LRA 816; 


Blakley v. Marshall, 174 Pa. 425, 34 
A 564; Westmoreland, ete., Natural 
Gas Co. v. De Witt, 130 Pa. 235, 18 
A 724, 5 LRA 731; Stoughton’s App., 
88 Pa, 1985 Brown v. Vandergrift, 80 
Pa. 142; Funk v. Haldeman, 53 Pa. 
229; Caldwell.v. Fulton, 31 Pa. 475, 
72 AmD 760; Clever’s Hst., 23 Pitisb 
LegJNS 358. 

enn, 
100, 43 ‘SW 35 5, 66 AmSR 740, 39 LRA 
249. 

Tex.—United North, etc., Oil Co., 
Ine. v.. Meredith, (Civ. A.) 258 SW 
550; Gillette v. Mitchell, (Civ. A.) 
214 SW 619; Southern Oi] ‘Co. .vi Cols 
quitt; 28 Tex. Civ.,A. 292, 69. SW 
169. 

W. Va.—Musgrave v. Musgrave, 86 
W. Va. 119, 103 SE 302, 16 ALR 564; 
Preston Vv. White, 57 W. Va. 278, 50 
SE 236; Wilson v. Youst, 43 W. Va. 


826, 28 SE 781, 39 LRA 292; William-. 
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rule, as long as they remain in the ground un- 
severed, they are a part of the real estate,®° and 
as such belong to the owner of the land as long 
as they are on it or in it or subject to his con- 
Under such conditions, he has the exclusive 
right to use his land to reduce them to posses- 
sion ;82 and such right is a property right®* which 
he may sell or grant to another.** 
well is real estate within this rule.®° 
In case of severance. 
is severed from the realty and reduced to posses- 
sion, it becomes personal property,*® and belongs 
absolutely to the owner of the well through which 
it is produced** with the right to transport and sell 


An oil or gas 


Where, however, oil or gas 


son v. Jones, 39 W. Va. 231, 19 SE 
436, 25 IGRA, 222. 

82. U. S.—Haskell v. Cowham, 187 
Fed. 403, 109 CCA 235. 


Cal.—Duvall v. White, 46 Cal. A. 
305, 189 P 324. 

Ind.—Kahle v. Crown Oil Co., 180 
Ind. 131, 100 NE 681. 

La. Alliess ‘Oil Gos vi Ayers, ib2 
Lig.) £95692 1S? 720 Strother =v. “Man= 
gham, 138 La. 437, 70 S 426. 

Okl.—Rich v. Doneghey, TL» aOR 
204, LTP. 86, 3 ADR 352: 


83. Haskell v. Cowham, 187 Fed. 
403, 109 CCA 235; Shaw v. Watson, 


bd” Tea. 7893492 “Susibe wawWrieinite sv 
Certen OUeICos, FOR OkMEtAG B23 eee 
[a] As incorporeal hereditament. 


—(1) Oil rights involved in an ex- 
clusive right to explore for oil are 
incorporeal hereditaments, profits a 
prendre, resting in grant and not in 
livery and incapable of possession. 
Mexican Gulf Oil Co. v. Compania 


Transcontinental de Petroleo, 281 
Fed. 148 [aff 292 Fed. 846]; Shaw v. 
Watson, 151 La. 893, 92 S 875. (2) 


Incorporeal hereditaments generally 
see Property [32 Cyc 659]. 

84. Ark.—Watts v. England, 269 
SW 585. 

Cal.—Duvall v. White, 46 Cal. A. 
305, 189 P 324. 

Ind.—Kahle v. Crown Oil Co., 180 
Ind. 131, 100 NE 681. 

La.—Allies Oil Co. v. Ayers, 152 
La.-19;,.. 92S. 720; Strother v; Man- 
gham, 138 La. 437, 70 S 426. 

Pa.—Hamilton v.. Foster, 272 Pa. 
95s T6eAL 50. 


Tex. —Stephens County v. Mid- 
Kansas Oil, ete., Co., 113 Tex. 160, 
254 SW 290, 29 ALR 566; Sibley v. 


Pickens, (Civ. A.) 273 Sw 897. 

[a] A conveyance of oil or gas 
in its natural state is a conveyance 
of an interest in land. Watts v. 
England, (Ark.) 269 SW 585. 

85. American Nat. Bank v. Recla- 
mation Oil pe tues Assoc., 156 La. 
652, LOLS. 1 

86. no. ve Ohio Oil Con cL76rind: 
4, 95 NE 225, 226, AnnCasl1913E 836 
[eit Cres Fairbanks v. Warrum, 56 
Ind. A. 337, 104 NB 983, 1141; Crys- 
tal Ice, etc., Co. v. Marion Gas Cos 
30, Inds Ay 295, 74 NE 15; Clever’s 
Est; 23 PittsbLegLNS (Pa.) 358. 

87. U. S—Kansas Natural Gas Co. 
v. Haskell, 172 Fed. 545 [aff 221 U.S. 
229, 31 SCt 564, 55 L. ed. 716, 35 
LRANS 1193]. 

Ky.—Hail v. Reed, 15 B. Mon., 479. 

Mont.—Gas Products Co. v. Rankin, 
ve Mont. 872, 207° RP 998, “24 tAtaR 

Oh.—Kelley v. Ohio Oil Co., 57 Oh. 
St. 317, 49 NE 399, 63 AmSR 721, 39 
LRA 765. 


Okl.—Rich v. Doneghey, 71 Okl. 
204, 177 P 86, 8 ALR 352. 
Tex.—Bender v. Brooks, 103 Tex. 


329, 127 SW 168, AnnCasi913A 559; 
Gillette v. Mitchell, (Civ. A.) 214 SW 
619. 


{a] Where oil is drawn from the 
wells by trespassers, it becomes per- 
sonalty, and the owner of the land 
may sue to recover it or its value 
as such. Hail v. Reed, 15 B. Mon. 
(Ky.) 479. 


a oa eR sO EL a a PT 
Yor later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, .~ 
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and deliver the same as other personal property.®® 
If, however, such owner permits the oil to escape 
and flow from his land in a natural watercourse 
he abandons it and loses all rights to it,8° and a 
purchaser of such waste oil from him cannot pre- 
vent the impounding of the oil by a riparian owner 
along the watercourse.®° 

Right of state to control Oil and natural gas 
generally is not a product which the state may 
conserve and preserve by law as a thing in which 
the people of the state have a common interest ;°* 
but it is subject to the control of the state against 
waste, ete., in the exercise of its police power,*” 
and to the limitation that it be taken for a law- 
ful purpose and in a reasonable manner.®? 

[§ 443] (2) Qualifications. The general rule of 
ownership of oil and gas in place,®* however, is 
subject to some qualifications.°° For while the 
owner of the surface has the exelusive right to 
use it to reduce to possession the oil and gas 
beneath,®* since these minerals have peculiar at- 
tributes not common to other minerals because of 
their fugitive nature or vagrant habits,*’ they are 
not, while they are in place, subject to absolute 
ownership as specific things apart from the soil 
of which they form a part.°® The right of surface 


88. Kansas Natural Gas Co. V. 
Haskell, 172 Fed. 545 [aff 221 U. S. 
So Owmale ES Climo O45 Don lar ede uGLone 3D 
LRANS 1193]; Manufacturers’ Gas, 


[a] 


place thereunder 
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[mod (Civ. A.) 214 SW 363]. 

Mere possession of land as to 
which the title to the oil and gas in 
has been severed 
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owners to take oil and gas from subjacent fields 
or reservoirs is a right in common,®? and one land- 
owner cannot be said to have absolute property in 
the oil or gas until he has mined it and reduced 
it to his actual possession and control.t Until that 
time his right or title to the subsurface oil or gas 
may be lost by its escape to the land of another 
owner,” or by its being drawn off through a well 
on adjoining land.’ Conversely, one landowner may 
mine and extract oil and gas through wells on his 
land, although it is drawn or flows from beneath 
the surface of an adjoining owner,* and lessens 
the flow of his neighbor’s wells dug prior to his.® 
One landowner, however, may prevent the oil or 
gas from being drawn from under the surface of 
his own land, if he ean do so by some means which 
do not wrongfully interfere with the right of ad- 
joining landowners to draw off oil or gas under 
their lands.® 

[§ 444] 3. Title by Adverse Possession’—a. In 
General. Subjeet to the rules and principles of 
law relating to adverse possession in general,® as 
applied to the facts peculiar to this class of cases, 
title to unmined minerals in place, distinct from 
title to the surface, may be acquired by adverse 
possession.® Such title or right may be acquired 


lease has no interest in gas produced 
through a well on the balance of the 
tract, although it flows from beneath 
the surface of his portion, and has no 


etc., Co. v. Indiana Natural Gas, etc., is not possession of the oil and gas.|interest in the stipulated rental on 
Co., 155 Ind. 545, 58 NE 706; Jamie- Kiser v. McLean, 67 W. Va. 294, 67] account of the well. Fairbanks v. 
son v. Indiana Natural Gas, ete., Co.,| SE 725, 140 AmSR 948. Warrum, 56 Ind. A. 387, 104 NE 
128 Ind. 555, 28 NE 76, 12 LRA 652; 99. Louisville Gas Co. v. Kentucky | 983, 1141. 

Crystal Ice, etc., Co. v. Marion Gas} Heating Co., 132 Ky. 435, 111 SW 3. Calor Oil, etc., Co. v. Franzell, 
Co., 35 Ind. A. 295, 74 NE 15. 374, 33 Kyl, 912;.Texas Pac. Coal,|128 Ky. 715, 109 SW 328, 33 Kyl 


Statutes prohibiting transportation 
of natural gas out of state see Com- 
merce § 7. 

89. Duvall v. 46 Cal. A. 
305, 189 P 324. 

90. Duvall v. White, supra. 

{a] Thus the purchasers from the 
owners of oil wells of the oil which 
escapes into a stream cannot de- 
prive a riparian owner, whose land 
lay between the oil wells and_ the 
purchasers’ impounding works, of the 
right to divert the water of the 
stream, including the oil mingled 
therewith. Duvall v. White, 46 Cal. 
A. 305, 189 P 324. 

91. Kansas Natural Gas Co. v. 
Haskell, 172 Fed. 545 [aff 22] U. S. 
229-31. SCt 564, 55 L. ed. 716, 35 
LRANS 1193]. 

92. Strother v. Mangham, 138 La. 
437, 70 S 426; Rich v. Doneghey, 71 
Okl. 204, 177 P 86, 3, ALR 352. 

93. Louisville Gas Co. v. Ken- 
tucky Heating Co., 132 Ky. 435, 111 
SW 374, 38 KyL 912. 


White, 


94. See supra § 442. 

95. Fairbanks v. Warrum, 56 Ind. 
A. 337, 104 NE 9838, 1141. And see 
eases infra notes 98-4. 

96. See supra § 442. 

$7. See supra § 12. 

98. U. S.—Priddy v. Thompson, 


204 Fed. 955, 123 CCA 277. : 
Ill.—Watford Oil, etce., Co. v. Ship- 
man, 233 Ill. 9, 84 NE 53, 122 AmSR 


144. 

Ky.—Louisville Gas Co. v. Ken- 
tucky Heating Co, 117) Ky. 71,77 
Sw 368, 25 Kyl, 1221, 111 AmSR 


225, 70 LRA 558, 4 AnnCas 355. 

La.—Shreveport Exch. Nat. Bank 
vamblead, alibbmelbans 8095.99" S)x272): 
Wetherbee v. Railroad Lands Co., 153 
La. 1059, 97 S 40; Allies Oil Co. v. 
Ayers, 152 La..19, 92 S 720; Frost- 
Johnson Lumber Co. v. Salling, 150 
La. 756, 91 S 207; De Moss v. Sample, 
143 La. 243, 78 S 482; -Elder v. El- 
lerbe, 135 La. 990, 66 S 337; Rives 
v. Gulf Refining Co., 133 La. 178, 62 
S 623. 

Okl.—Garfield_ Oil Co. v. Champlin, 
78 Okl. 91, 189 P 514. 

Tex.—Prairie Oil, etc., Co. 

231 SW 


v. 
State, (Commn. A.) 1088 


etc., Co. v. Comanche Duke Oil Co., 
(Tex. Civ. A.) 274 SW 193. 

1. .U. S.—Ohio Oil Co. v. Indiana, 
LT US 190,720 .SCt 576; 44, Lis ed: 
729 {aff 150 Ind. 698, 50 NE 1125]; 
Mexican Gulf Oil Co. v. Compania 


Transcontinental de Petroleo, 281 
Fed. 148 [aff 292 Fed. 846]. 
Ind.—Rupel v. Ohio Oil Co., 176 


Ind. 4, 95 NE 225, 226, AnnCas1913E 
836 [cit Cyc]; Manufacturers’ Gas, 
etc., Co. v. Indiana Natural Gas, etc., 
Co., 155 Ind: 461, 57 NE 912, 50 LRA 
768; State v. Ohio Oil Co., 150 Ind. 
21, 49 NE 809, 47 LRA 627; Town- 
send v. State, 147 Ind. 624, 47 NE 19, 
62 AmSR 477, 37 LRA 294; Jamieson 
v. Indiana Natural Gas Co., 128 Ind. 
555, 28 NE 76, 12 LRA 652; Richmond 
Natural Gas Co. v. Davenport, 37 Ind. 
A, 25, 76 NE 525. 

Ky.—Louisville Gas Co. v. Ken- 
tucky Heating Co., 132 Ky. 435,°111 
SW 374, 33 KyL 912. 

La.—Higgins Oil, ete., Co. v. Guar- 
anty Oil Co., 145 La. 233, 82 S 206, 
5 ALR 411. 

Okl.—Wright v. Carter Oil Co., 97 
Okl. 46, 223 P 835; Rich v. Doneghey, 
#1 OK)5-204,,177 PB 86, 3) ALR 352: 

Tex.—Bender v. Brooks, 103 Tex. 
329, 127 SW 168, AnnCas1913A 559; 
Texas Pac. Coal, etc., Co. v. Comanche 
Duke Oil Co., (Civ. A.) 274 SW 193. 

W. Va.—Kiser v. McLean, 67 W. 
Va. 294, 67 SE 725, 140 AmSR 948. 

2. Cal.—Duvall v. White, 46 Cal. 
A, 305,189 P 324. 

Ind.—Fairbanks v. Warrum, 56 
Ind. A. 337, 104 NE 983, 1141. 

Mont.—Gas Products Co. v. Ran- 
kin, 63 Mont. 372, 207 P 993, 24 ALR 
294, 

Oh.—Kelley v. Ohio Oil Co., 57 Oh. 
St. 317, 49 NE 399, 63 AmSR 721, 
39 LRA 765. 

Okl.—Wright v. Carter Oil Co., 97 
Okl. 46, 223 P 835. 

Tex.—Prairie Oil, etc., Co. v. State, 
(Commn. A.) 231 SW 1088 [mod (Civ. 
A.) 214 SW 363]. 

W. Va.—Musgrave v. Musgrave, 86 
W. Va. 119, 103 SE 302, 16 ALR 564. 
And see cases Supra note l. . 

[a] Rule applied.—The grantee of 
a portion of a tract covered by a gas 


98, 36. LRANS 456; Higgins Oil, ete., 
Co. v. Guaranty Oil Co., 145 La, 2338, 
82 S 206, 5 ALR 411. And see cases 
infra note 4. 

4. Higgins Oil, etc., Co. v. Guar- 

anty Oil Co., supra; Rumsey v. Sulli- 
van, 166 App. Div. 246, 150 NYS 287; 
Barnard v. Monongahela Natural Gas 
Co., 216 Pa. 362, 65 A 801; Hoffman 
v. Magnolia Petroleum Co., (Tex. Civ. 
A.) 260 SW 950; Gillette v. Mitchell, 
(Tex. Civ. A.) 214 SW 619. 
_ ta] The only remedy of an ad- 
joining landowner whose oil is drawn 
upon is to drill a well on his own 
land. Barnard v. Monongahela Natu- 
ral Gas Co.y 216 Pa. 362, 65 A 801. 

{b] There is no difference between 
a well and a pump used in taking oil 
from subterranean regions, as far as 
adjoining landowners are concerned, 
both being artificial and both causing 
oil to flow from the neighbor’s land 
by creating a vacuum which the oil 
from the neighbor’s land comes in to 
fill. Higgins Oil, etc., Co. v. Guar- 
anty Oil Co., 145 La. 233, 82 S 206, 
5 ALR 411. 

{c] By drilling a well close to the 
boundary line of his land an owner 
may drain oil or gas from that of 
his adjoining neighbors, the remedy 
of the latter being to drill offset 
wells. Hoffman v. Magnolia Petro- 
leum Co., (Tex. Civ. A.) 260 SW 950. 
, 5 Rumsey v. Sullivan, 166 App. 
Div. 246, 150 NYS 287. 

6 Higgins Oil, ete, Co. v. Guar- 
anty Oil Co., 145 La. 233, 82 S 206, 
py VAR (aids Ss exas Pack. Goalletcs 
Co. v. Comanche Duke Oil Co., (Tex. 
Civ. A.) 274 SW 193; Hoffman v. 
Magnolia Petroleum Co., (Tex. Civ. 
A.) 260 SW 950. 

7. To mining location see supra 
§§ 165, 166. 

ie See Adverse Possession 2 C. J. 
p 37. 

9. U. S.—Original Cons. Co. 
v. Abbott, 167 Fed. 681. 

Ala.—Alabama Fuel, ete., Co. v. 
Broadhead, 210 Ala. 545, 98 S 789. 

Ill.— Kinder v. La Salle County 
Carbon Coal Co., 310 Ill. 126, 141 NE 
537; Kinder v. La Salle County Car- 
bon Coal Co., 301 Ill. 362, 133 NE 772. 


Min. 
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by the owner of the surface!® or by one having 


no interest in the surface. 
Extent of possession.!2 


Ky.—McPherson 2038 
Ky. 35, 261 SW 853. 

Mass.—Adam v. Briggs Iron Co., 7 
Cush. 361. 

Mo.—Desloge v. Pearce, 38 Mo. 588. 

N. Y.—Couch vy. Armory Commn., 
etc., 91 Misc. 445, 154 NYS 945; Jack- 
son v. Oltz, 8 Wend, 440. ( 

Ole—Gill tv. Mlctehers. 74, Oh. St: 
295, 78 NE 433, 113 AmSR 962. 

Pa.—Caldwell v. Copeland, 37 Pa. 
427, 78 AmD 436. 

Vie Vikeimia.| COalsm ClC.. COMM Vs 
Richmond, 128 Va. 258, 104 SH 805; 
Virginia Coal, ete., Co. v. Hylton, 115 
Va. 418, 79 SE 337, AnnCas1915A 741. 

W. Va—Thomas v. Young, 93 W. 
Va. 555, 117 SE 909. 

Eng.—Greathead v. Morley, 3 M. & 
G. 139, 42 ECL 80, 133 Reprint 1090; 
Barnes v. Mawson, 1 M. & S. 77, 105 
Reprint 30; Rowe v. Grenfel, R. & 
M. 396, 21 ECL: 778. 

fa] Same as adverse possession 
of surface.—‘“‘The question of ad- 
verse possession of ... [a] mine is 
tried just as would be the question 
of the adverse possession of the sur- 


vy. Thompson, 


face.’”’ Gordon v. Park, 219 Mo. 600, 
610, 117 SW 1163. 

10. -Alabama Fuel, etc, Co. v. 
Broadhead, 210 Ala. 545, 98 S 789; 
Couch v. Armory Commn., é¢tc., 91 
Mise. 445, 154 NYS 945; Caldwell v. 


Copeland, 37 Pa. 427, 78 AmD 436; 
Virginia Coal, ete., Co. v. Hylton, 115 
Va: 418, 79 SH 337, AnnCasl915A 741. 
And see cases Supra note 9. 

{a] Mllustrations.—(1) Title by 
adverse possession, and under the 
doctrine of prescription and repose, 
may be acquired to an outstanding 
interest in the surface and minerals 
by the grantee of the surface in pos- 
session and holding possession of the 
minerals for the benefit of his 
grantor. Alabama Fuel, etc., Co. v. 
Broadhead, 210 Ala. 545, 98 S 789. 
(2) Where defendants and _ their 
grantors, since 1880, had held pos- 
session under a deed purporting to 
convey the entire fee with covenants 
of general warranty, which deed con- 
stituted color of title, they acquired 
title to the surface and to the under- 
lying minerals by adverse possession 
as against claimants under a prior 
deed of an undivided mineral inter- 
est in the land from the common 
grantor. Virginia Coal, etc., Co. v. 
Hylton, 115 Va. 418, 79 SE 337, Ann 
Casi915A 741. 

11, Couch v. Armory Commn., 
etc., 91 Misc. 445, 154 NYS 945. And 
see cases supra note 9. 

1g. Generally see Adverse Posses- 
sion §§ 496-549. 

13. Hoilman v. Johnson, 164 N. C. 
268, 80 SE 249. But see Kentucky 
Block Cannel Coal Co. v. Sewell, 249 
Fed. 840, 162 CCA 74, 1 ALR 556 
(holding that the mining of coal by 
the grantee of the surface of the 
land does not give him possession or 
title to oil and gas deposits as 
against a prior grantee of the min- 
eral rights). 

14, Redfield vo, Parks, 9132. U. 7S. 
2097 LONSOEGSS) eoenknmeds S2%; Myee 
Cons. Min. Co. v. Jennings, 137 Fed. 
863,070) COA) 3935" Tyee- Cons. . Min. 
Co. v. Langstedt, 136 Fed. 
CCA 548; Pioneer Min. Co. v. Pacific 


Coal Co., 4 Alaska 4638; Mayer v. 
Carothers, 14 Mont. 274, 36 P 182; 
Weibold v. Davis, 7 Mont. 107, 14 


Adverse possession of 
mineral interests in a particular tract of land ex- 
tends to all minerals therein and not only to par- 
ticular minerals that have been mined.'* 

As to a mining claim on public land, the statute 
of limitations will not run in fayor of a person 
in adverse possession, prior to the issuance of a 
patent to him, since there ean be no adverse pos- 
session thereof while the title remains in the goy- 


124, 69 
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ernment.+® 


P 865; King v. Thomas, 6 Mont. 409, 
12 P 865. 

15. See Adverse Possession §§ 437— 
6, 


44 

16. See generally infra §§ 554-— 
556. 

17. See generally Adverse Posses- 


Sion 42 46, Coe. 4 5 
1s.  U. S:—Midkift -v.. Colton, 2252 
Fed. 420, 164 CCA 344 [rev 242 Fed., 
373, 155 CCA 149, and certiorari den 
BeSe Uy USss 563). 39) iSCt 18,. Basia, eds 
423]; Plummer v. Hillside Coal, ete., 
Co., 104 Fed. 208, 43 CCA 490; Hamil- 
ton v. Southern Nevada Gold, etc., 
Min. Co., 33 Fed. 562, 13 Sawy. 113; 
Woodruff v. North Bloomfield Gravel 
Min. Co., 18 Fed. 753, 9 Sawy. 441. 

Ala.—Birmingham Fuel Co. v. Bo- 
shell, 190 Ala. 597, 67 S 403; Pearce 
e Aldrich Min. Co., 184 Ala. 610, 64 

321. 

Cal.—Maine Boys’ Tunnel Co. v. 
Boston Tunnel Co., 37 Cal. 40; Eng- 
lish v. Johnson, 17 Cal. 107, 76 AmD 
574; Partridge v. Mcl<inney, 10 Cal. 
eal O’Keiffe v. Cunningham, 9 Cal. 
589. 

Ga.—Saterfield v. Randall, 44 Ga. 
576; House v. Palmer, 9 Ga. 497. 

Ill.—Kinder v. La Salle County 
en Coal Co., 301 Til. 362, 133 NE 


RRA rare Yea v. McCune, 39 Iowa 
o 5 

Ky.—McPherson vy. Thompson, 203 
Ky. 35, 261 SW 8538; Asher v. Gib- 
son, 198 Ky. 285, 248 SW 862; Hos- 
kins v. Northern Lee Oil, ete., Co., 
194 Ky. 628, 240 SW 377. 

Mass.—Arnold v. Stevens, 24 Pick. 
106, 35 AmD 305. 

Mo.—Gordon v. Park, 219 Mo. 600, 
117 SW 1763) ‘Gordon v. Park, 202 
Mo. 236, 100 SW 621, 119 AmSR 802. 

Oh.—Gill v, Fletcher, 74 Oh.~- St. 
295, 78 NH 433, 113 AmSR 962. 

Pa.—MckKelvy v. Wilkinsburg Do- 
mestic Coal Co., 288 Pa. 227, 128 A 
830; Lulay v. Barnes, 172 Pa. 331, 
34 A 52; Westmoreland, ete., Gas Co. 
VV.) De Witt 2130) Pa.0235,918 “Ay 724" 
5 LRA 731; Delaware, ete., Canal Co. 
v. Hughes, 2 LackLegN 21, 

W. Va.—Thomas v. Young, 98 W. 


Va. 555, 117 SE 909;\ White Flame 
Coal’ Co. Vv. Burgess,” 86) W. Vas 16; 


102 SH 690; Wallace v. Elm Grove 
Coal Co., 58 W. Va. 449, 52 SE 485, 
6 AnnCas 140. 

Eng.—Tyrwhitt v. Wynne, 2 B. & 
Ald. 554, 106 Reprint 468; Cullen v. 
Rich, Buller N. P. 102b; Hodgkinson 
v. Fletcher, 3 Dougl. 31, 26 ECL 32, 
99 Reprint 523; Rich v. Johnson, Str., 
1142, 93 Reprint 1088. 

[a] A formal intention of holding 
mineral interests by a purchaser of 
surface rights, unless open and no- 
torious, is not adverse. Pond Creek 
Coal Co. v. Hatfield, 239 Fed. 622, 
152 CCA 456. 

[b] Possession held not open, no- 
torlous, and adverse.—A coal mining 
company cannot be held in the open, 
notorious, adverse possession of the 
coal underlying land, necessary to 
give it title by prescription, where, 
on being sued for trespass thereon, it 
compromised the suit and promised 
to commit no further trespass, and 
thereafter concealed its operations 
from the adverse claimant of title. 
McWilliams v. Excelsior Coal Co., 
298 Fed. 884, , 

[ec] Secret mining alone will not 
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[§ 445] b. Requisites in General. Where, by con- 
veyance or reservation, there has been a severance 
of the surface rights from the mineral rights,*® 
in accordance with the rules relating to adverse 
possession in general,'’ in order that a person, 
whether he is the surface owner or a stranger, 
may acquire title to minerals in place by adverse 
possession, his possession of such minerals must be 
actual, open, notorious, and adverse,'® under a color 
or claim of title,4® and must be exclusive,?° and 


create a right in the trespasser ad- 

verse to the real owner, and the 

statute does not begin to run until 
the discovery of such trespass. -Gill 

v. Fletcher, 74 Oh. St. 295;. 305, 78 

NE 433, 113 AmSR 962; Lewey v. H. 

C. Fricke Coke Co., 166 Pa. 536, 31 

A 261, 45 AmSR 684, 28 LRA 283; 

Smith swerNhackerah,. tu. -R. Dg ce- 

564; Dean v. Thwaite, 21 Beav. 621, 

52 Reprint 1000; Bonomi v. Back- 

house, E. B. & E. 622, 96 ECL 622, 

120 Reprint 643, 9. H. Ls Cas.” 503, 

11 Reprint 825; Nicklin v. Williams, 

10 Exch. 259, 156 Reprint 440; Hun- 

ter v. Gibbons, 1 H. & N. 459, 156 

Reprint 1281. 

Cross references: 

Actual possession generally see Ad- 
verse Possession §§ 2—-56%4. 

Hostile possession generally see Ad- 
verse Possession §§ 205-320. 

Open and notorious possession gen- 
erally see Adverse Possession 
§§ 57-63. 

19. Pearce vy. Aldrich Min. Co., 
184 Ala, 610, 64 S 321; Griffin v. Dela- 
ware, ete, Co., 257 Pa. 482, 101 A 
750; "Phomas Vv; Young, 93" W.Va. 
555, 117 SE 909; White Flame Coal 
Co. v.‘ Burgess, 86 W. Va. 16, 102 
SH 690. And see cases supra 
note 18. 

{a] Color of title held sufficient. 
—A deed containing a reference to 
a prior survey for uw description, but 
containing no reservation or excep- 
tion of the minerals under the land 
purporting to convey the fee in the 
land, vests color of title to the min- 
erals in and under the boundary con- 
veyed. Thomas vy. Young, 93 W. Va. 
ES BUST NEY 

[b] Color of title held insufficient. 
—(1) A grantee in a deed, containing 
a reference to a prior deed for the 
purpose of describing the land in- 
tended to be conveyed, cannot be said 
to be vested with color of title to 
the coal and iron minerals excepted 
or reserved in the prior deed, and 
under such deed a fair test of the 
grantee’s color of title to the coal, 
where the deed contains a covenant 
of general warranty, is determined 
by his right of recovery on the war- 
ranty in case of ouster. Thomas v. 
Young, 93 W. Va. 555, 117 SE 909. 
(2) An informal deed, purporting to 
convey one or more tracts and clos- 
ing with a clause warranting the 
title, reserving a vendor’s lien, and 
excepting any mineral rights “that 
were reserved by any of the grantors 
heretofore,’ excepted the minerals 
previously excepted by conveyances 
of the same land by the original 
grantor thereof and others succeed- 
ing his grantee in the ownership of 
the surface, and did not constitute 
color of title to support adverse pos- 
session of coal under surface. White 
Flame Coal Co. v. Burgess, 86 W. Va. 
16, 102 SE 690. 

[c] Where another has the legal 
title, a person’s act in mining coal 
underneath land claimed by such 
other does not give such person such 
actual adverse possession as will de- 
feat the legal title holder’s construc- 
tive possession. Pearce v. Aldrich 
Min. Co., 184 Ala.:610, 64 S 321. 

Color of title generally see Adverse 
Possession §§ 323-402. 

20. Thomas v. Young, 93 W. Va. 
555, 117 SE 909; White Flame Coal 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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continuous, and uninterrupted, for the statutory 
period.?! 

Payment of taxes.22. The payment of taxes on 
land containing minerals, by the surface owner, 
does not constitute adverse possession of the 
mineral rights;?* and on the other hand the failure 
of the owner of the minerals to pay taxes thereon 
is not in derogation of his ownership, where the 
minerals have not been separately assessed and 
the taxes charged against the land have not been 
increased by reason of their existence.24 But the 
fact that taxes on a mineral interest are assessed 
to, and paid by, a particular person for the statu- 
tory period is evidence of adverse possession by 
him,” and the fact of payment of taxes on a 
mining claim together with possession and improve- 
ments thereon may constitute adverse possession as 
against the owner of the claim.?¢ 

[§ 446] c. What Constitutes Actual Possession.?7 
Acts of possession required for surface and those 
for minerals are different, the latter requiring some 
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thereto 528 and actual adverse possession of mineral 
rights within the above rule?® means the exercise 
of such acts of ownership, occupation, and opera- 
tion of the mines or minerals as amount to a dis- 
seizure, taking the minerals out of the real own- 
er’s possession,®® but it does not require that the - 
occupant shall live in the mine.*t The possession 
is continuous if the operation is carried on at 
such seasons as the nature of the work permits,*” 
or the custom of the neighborhood permits or re- 
quires,*2 if there is some evidence of possession 
in the interval to connect the operations, when 
resumed, with the prior operations.*4 An occasional 
or desultory occupation, however, such as an 
occasional’ prospecting, working, or taking -of 
mineral does not constitute adverse possession ;*° 
as where there has been a severance between the 
surface and the underground minerals, mere oc- 
casional acts of mining by the owner of the sur- 
face does not constitute adverse possession of the 
minerals remaining in the ground.*® 


form of mining or activities 


Co. v. Burgess, 86 W. Va. 16, 102 
SE 690. { 

Exclusive pessession generally as 
essiential to adverse possession see 
Adverse Possession §§ 198-204. 

21. Ala.—Black Warrior Coai Co. 
v. West, 170 Ala. 346, 54 S 200. 

Ind.—McBeth v. Wetnight, 57 Ind. 
A. 47, 106 NE 407. 

Ky.—McPherson v. Thompson, 203 
Ky. 35, 261 SW 853; Asher v. Gibson, 
198 Ky. 285, 248 SW 862. 

Mo.—Gordon v. Park, 219 Mo. 600, 
117 SW 1163; Gordon v. Park, 202 Mo. 
236, 100 SW 621, 119 AmSR 802. 

Pa.—McKelvy v. Wilkinsburg Do- 
povecle CoaleCo..2 283% Pa a22%, <L28' A 

W. Va.—Thomas v. Young, 93 W. 
Va. 555, 117 SE 909; White Flame 
Coal Co. v. Burgess, 86 W. Va. 16, 
102 SE 690. 

And see cases supra note 18. 

{a] Rule applied.—Where the pos- 
session of minerals by defendant and 
his predecessors in title had been 
interrupted at one time by a judg- 
ment in favor of plaintiffs, and at a 
later time by cessation of all attempt 
to operate ‘the mines, so that there 
was no continuous possession for the 
statutory period of fifteen years, a 
verdict was properly directed for 
plaintiffs, even though there was con- 
flicting evidence as to whether the 
operation of the mines during the 
intervening periods was sufficient to 
show adverse possession. Asher v. 
Gibson, 198 Ky. 285, 248 SW 862. 

[b] Abandonment of the property 
(1) before the completion of the stat- 
utory period defeats title by adverse 


possession. McBeth v. Wetnight, 57 
Ind. A. 47, 106 NE 407; Asher v. 
Gibson, 198 Ky. 285, 248 SW 862. 


(2) But a deed by a person in the 
adverse possession of land of coal 
and mineral rights therein, without 
a surrender of possession, is not an 
abandonment of such rights in favor 
of the owner of the legal title, and 
does not prevent the adverse posses- 
sion from ripening into complete 
title. Black Warrior Coal Co. v. 
West, 170 Ala. 346, 54 S 200. (3) 
Abandonment of possession generally 
see Adverse Possession §§ 130-134, 
559. 

22. Payment of taxes as element 
of adverse possession generally see 
Adverse Possession §§ 414-436. 

Taxation of mines, mining rights, 
and minerals generally see Taxation 
PSvICyc! TAT, a oN: 

23. Pond Creek Coal Co. v, Hat- 
field, 239 Fed. 622, 152 CCA 456. 

2 J. R. Crowe Coal, etc. Co. v. 
Atkinson, 85 Kan. 357, 116 P 499, 
AnnCasi912D 1196. 

25. Laidley v. Rowe, 275 Pa. 389, 
119 A 474. 

26. Utah Copper Co. v. Eckman, 47 


directly related 


Utah 165, 152 P 178 (under Comp. L. 
[1907] § 2504). 

27. Generally see Adverse Posses- 
sion §§ 2-56%. 


28. Northcut v. Church, 135 Tenn. 
541, 188 SW 220, AnnCasl1918B 545d. 

29. See supra § 445. 

so. U. S—Adams v. C. A. Smitn 


Timber Co., 273 Fed. 652; Midkiff v. 
Colton, 252 Fed. 420, 164 CCA 344 
[rev 242 Fed. 373, 155 CCA 149, and 
certiorari den 248 U. S. 563, 39 SCt 8, 
63 L. ed. 423]. 

Ala.—Franklin v. Gwin, 203 Ala. 
673, 85 S 7; Hooper v. Bankhead, 171 
Ala. 626, 54 S 549. 

Ark.—Bodcaw Lumber Co. v. 
Goode, 160 Ark. 48, 254 SW 3845, 29 
ALR: 578. 

Cal.—Brookshire Oil Co. v. Cas- 
malia Ranch Oil, etce., Co., 156 Cal. 
2s OSM Oe. 

Ind.—McBeth v. Wetnight, 57 Ind. 
A. 47, 106 NE 407. 

Ky.—Hoskins vy. Northern Lee Oil, 
etc., Co., 194 Ky. 628, 240 SW 377. 

Mo.—Gordon vy. Park, 219 Mo. 600, 
117 SW 1163. 

N. C.—Hoilman v. Johnson, 164 N. 
C. 268, 80 SE 249. 

Oh.—Gill v. Fletcher, 74 Oh. St. 
295, 78 NE 4338, 113 AmSR 962. 

Pa.—Stark v. Pennsylvania Coal 
Co., 241 Pa. 597, 88 A 770. 

Tenn.—Northcut v. Church, 135 
Le 541, 188 SW 220, AnnCas1918B 
545. 

Tex.—Lyles vy. Dodge, (Civ. A.) 228 
SW 316. 

Va.—Yellow Poplar Lumber Co, v. 
Thompson, 108 Va. 612, 62 SE 358. 

W. Va.—Thomas v. Young, 93 W. 
Va. 555, 117 SE 909; Plant v. Hum- 
phries, 66 W. Va. 88, 66 SE 94, 26 
LRANS 558; Wallace v. Elm Grove 
Coal Co., 58 W. Va. 449, 52 SH 485, 
6 AnnCas 140. 

{a] Rule applied.—Where a lease 
gave an exclusive right to procure 
oil and gas from land, and prior 
rights to lay and operate necessary 
pipe lines, and thereafter, with the 
lessor’s permission, a third person 
constructed a pipe line across the 
land to conduct his products from 
other land to the market, his use was 
not adverse to the lessee until the 
latter began to use the part of the 
land through which the pipe line 
ran in a way incompatible with the 
maintenance of such line. Brook- 
shire Oil Co. v. Casmalia Ranch Oil, 
etc., Co., 156 Cal. 211, 103 P 927. 

{[b] Use as ground.—A 
person claiming a placer mine by ad- 
verse possession must show appro- 
priate use as a mining ground, and 
this is not shown by evidence that 
they had a caretaker on a nearby 
claim, who had a number of proper- 
ties to look after, and had a garden 
on part of the claim, and that cattle 
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belonging to claimant ranged over 
the placer and other nearby claims. 
Adams v. C. A. Smith Timber Co., 273 
Fed. 652. 

{c] The statute of limitations 
does not apply in favor of one claim- 
ing coal in a state of nature in a 
place not developed, for want of ad- 
verse actual possession. Newman v. 
Newman, 60 W. Va. 371, 55 SE 377, 
7 LRANS 370. 

{d] Boring an unsuccessful well, 
which is later abandoned, is not suffi- 
cjent to show such adverse posses- 
sion of the mineral rights as is nec- 
essary to set the statute of limitation 
in operation. Lyles vy. Dodge, (Tex. 
Civ. A.) 228 SW 316. 

{e] The ,subsequent registration 
of oil leases, where land is sold with 
a reservation of mineral rights, is 
insufficient to constitute notice of 
adverse possession in view of Ver- 
non’s Sayles Civ. St. Annot. (1914) 
art 6842. Lyles v. Dodge, (Tex. Civ. 
A.) 228 SW 316. 

31. McBeth v. Wetnight, 57 Ind. 
A, 47, 106 NE 407. 

32. Gordon v. Park, 219 Mo. 600, 
117 SW 1168. And see cases infra 
note 33. 

Necessity of continuous possession 
generally see supra § 445. 

33. Colvin v. McCune, 39 Iowa 502; 
Gordon v. Park, 219 Mo. 600, 117 SW 
1163; Williams v. Pomeroy Coal Co., 
37 Oh. St. 583, 6 MorrMinR 195; 
Stephenson v. Wilson, 87 Wis. 482, 
13 MorrMinR 408 [overr Sydnor v. 
Palmer, 29 Wis. 226]. 

34. Gordon v. Park, 219 Mo. 600, 
117 SW 1163. i 

35. Pacific Coal, etce., Co. v. Pio- 
neer Min. Co., 205 Fed. 577, 123 CCA 
5938; Hooper .v. Bankhead, 171 Ala. 
626, 54 S 549; White v. McNabb, 140 
Ky. 828, 181 SW 1021; Campbell v. 
Tennessee Coal, etc., Ri Co., 150 
Tenn. 423, 265 SW 674. 

[a] MTllustration.—The going upon 
a placer mining claim by one without 
title, from time to time, and sinking 
shafts, some of which were worked 
for a short time, although continued 
for the statutory period, is not such 
actual and continued adverse pos- 
session as will give title as against 
the true owner, who has kept up his 
assessment work. Pacific Coal, ete., 
Co. v. Pioneer Min. Co., 205 Fed. 577, 
123 CCA. 593. 

36. Vance v. Clark, 252 Fed. 495, 
164 CCA 411; Pond Creek Coal Co. v. 
Hatfield, 239 Fed. 622, 152 CCA 456; 
Hooper v. Bankhead, 171 Ala. 626, 54 
S 549; Hoskins v. Northern Lee Oil, 
etc., Co., 194 Ky. 628, 240 SW 377; 
French v. Lansing, 73 Mise. 80, 132 
NYS_ 523. 

[a] TIllustrations.—(1) The open- 
ing of a coal bank or oil and gas 
wells by the surface owner, for the 
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of Mineral; and Vice Versa. 


there are two 


to the benefit of his grantee, 


of the minerals as such, 
face.*? 
Possession of the 


Where, by convey- 
ance or reservation, the subsurface mineral rights 
are severed from the surface rights to the land, 
distinet estates,°7 and possession of 
the mineral interest is not possession of the sur- 
face,*® and likewise the surface owner can acquire 
no adverse possession of the minerals merely by 
reason of his exclusive possession of the surface ;* 
neither does such possession by a grantor inure 
the owner 
minerals as against third persons;*® nor is the 
mineral owner’s title affected by any possession of 
the surface adverse to the title to the surface.*! 
But the surface owner in order to establish adverse 
possession of the minerals must prove possession 
independent of the sur- 


surface by a subsequent 
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rights.44 
Tacking.* 


of the 


of his grantee.*? 


[§ 448] e. Effect of Nonuser.*® 
of adverse possession by another, an owner of 


[§§ 447-448 


mineral rights previously severed, even though the 
instrument constituting the surface owner’s color 
of title purports to convey. the whole property ;** 

whatever possession such grantee has of the mineral 
interests is as trustee for the owner of the mineral 


Where the grantee of mineral rights 
of an adverse possessor takes immediate and ap- 
propriate possession thereof, he may unite his sub- 
sequent possession with his grantor’s prior. pos- 
session to make out a statutory title by adverse 
possession,*® and if the grantor continues in actual 
possession, such possession will inure to the benefit 


In the absence 


mineral rights ordinarily does not lose his rights 


grantee thereof is not adverse possession as to 


purpose of taking a small quantity 
of minerals for domestic purposes 
and not with the avowed intention of 
acquiring title to the whole mineral 
estate, does not start limitations 
running against the owner of the 
minerals. Hoskins v. Northern Lee 
Oil ete., Co., 194 Ky. 628, 240 SW 
(2) Where there has been sever- 
ance, the owner of the surface, in 
possession thereof, does not acquire 
title to unmined coal by taking from 
existing openings of the veins coal 
for his own domestic purposes, and 
occasionally permitting neighbors to 
take it, or himself digging it ana 
selling it to them, for their domes- 
tic use. Vance v. Clark, 252 Fed. 495, 
164 CCA 411. 

[b] No title by prescription.— 
Where the title to the surface of 
lands is severed from that to the 
mines and minerals underlying the 
surface, the owner of the surface 
acquires no rights by prescription, 
as distinguished from adverse pos- 
session, to the minerals which have 
not been removed, by carrying on 
mining operations. White v. Miller, 
78 Mise. 428, 139 NYS 660. 

37. See infra § 567. 

38. Driver v. Fitzpatrick, 209 Ala. 
34, 95 S 466; Kinder v. La Salle 
County Carbon Coal Co., 301 Ill. 362, 
133 NE 772; Renfro v. Hanon, 297 Ili. 
353, 130 NE 740; Hoilman vy. John- 
son, 164 N. C. 268, 80 SE 249; Gill v. 
Fletcher, 74 Oh. St. 295, 78 NE 433, 
113 AmSR 962. 


39. U. S.—Vance v. Clark, 254 
Fed. 495, 164 CCA 411; Midkiff v. 
Colton, 252 Fed. 420, 164 CCA 344 


[rev 242 Fed. 3738, 155 CCA 149, and 
certiorari den 248 U. S. 563, 39 SCt 
8, 63 L. ed. 423]; Kentucky Block 
Cannel Coal Co. v. Sewell, 249 Fed. 
Stealon OCA 4 tr Al 56s Pond 
Creek Coal Co. v. Hatfield, 239 Fea. 
622, 152 CCA 456. Bp 


Ala.—Driver v. 
Ala. 34, 95 S 466. 

Ark.—Bodcaw Lumber Co. v. Goode, 
160 Ark. 48, 254 SW 345, 29 ALR 578. 

Tll— Kinder v. La Salle County 
Carbon Coal Co., 301 Ill. 362, 1383 NE 
772; Renfro v. Hanon, 297 Ill. 3538, 
130’ NE 740. 

Ind.—McBeth v. Wetnight, 57 Ind. 
A. 47, 106 NE 407. 

Ky.—McPherson v. Thompson, 203 
Ky. 35, 261 SW 853; Stoffler v. Edge- 
water Coal Co., 198 Ky. 5238, 249 SW 
753; Hoskins v. Northern Lee Oil, 
ete., Co., 194 Ky. 628, 240 SW 377: 
Scott v. Laws, 185 Ky. 440, 215 SW 
81, 18 ALR 369. 

Mo.—Gordon v. Park, 202 Mo. 236, 
100 SW 621, 119 AmSR 802 

N. Y.—French Big Lansing, 73 Misc. 
80, EEG NYS 523. 

N. C.—Hoilman y. Johnson, 164.N. 
C. 268, 80 SE 249. 

Oh.—Gill_ v. Fletcher, 74 Oh. St. 
295, 78 NE 438, 113 AmSR 962. 

Okl.—Barker v. Campbell-Ratclift 


Fitzpatrick, 


Land Co., 64 Okl. 249, 167 P 468. 
Pa.—Lulay v. Barnes, 172 Pa..33), 
34 A 52; Algonquin Coal Co. v. North- 
ern Coal, etc., Co., 162 Pa. 114, 29 A 
402; Plummer vy. Hillside Coal, etc., 
Co., 160 Pa. 483, 28 A 853; Armstrong 
v. Caldwell, 53 Pa. 284; Caldwell v. 
Copeland, 37 Pa. 427, 78 AmD 436. 
Compare Delaware, etc., Canal Co. v. 
Hughes, 2 LackLegN 21. 
Tenn.—Northecut v. Church, 135 
Tenn, 541, 188 SW 220, AnnCas1918B 


545 [overr McBurney v. Glenmary 
Coal, .ete.j)- Go... 121 <Tenn: 275, 118 
SW 694]. 

Tex.—Elliott v. Nelson, (Commn. 


A.) 251, SW 5015" Davis, v.. Texas *Co., 
(Civ. A.) 232 SW 549; Henderson v. 
Chesley, (Civ. A.) 229 SW _ 573; 
eae Vin West eee Coal Min., etc., 
(Civ. A.) 225 SW 548; Wallace v. 
aN (Civ. A.) 225 SW 425; Luse v. 
Parmer, (Give AL) a2 21S 1031, 

Va.— Yellow Poplar Lumber Co. v. 
Thompson, 108 Va. 612, 62 SE 358. 

W. Va.—Wallace v. Elm Grove Coal 
Co., 58 W. Va. 449, 52 SE 485, 6 Ann 
Cas 140. 

Eng.—Smith v. Lloyd, 9 Exch. 562, 
156 Reprint 240, 16 ERC 329; Seaman 
v. Vawdrey, 16 Ves. Jr. 390, 33 Re- 
print 1032, 17 ERC 585. 

[a] A mere declaration or state- 
ment of the surface owner’s attor- 
ney, evidencing a hostile claim to 
minerals under the land, cannot ot 
itself change the character of the 
possession of the surface from a con- 
sistent to an adverse possession of 
the minerals. Henderson v. Chesley, 
(Tex, Civ. A.) 229 SW 573. 

{[b] Possession of the surface for 
tillage, minerals having been re- 
served, is not adverse to the rights 
of the owner of the minerals. Bar- 
ker v. Campbell-Ratcliff Land Co., 64 
Okl. 249, 167 P 468. 

40. Northcut v. Church, 135 Tenn. 
541, 188 SW 220, AnnCas1918B 545 
[overr McBurney v. Glenmary Coal, 
etc., Co., 121 Tenn. 275, 118 SW 694]; 
Murray v. Allred, 100 Tenn. 100, 43 
SW 355, 66 AmSR 740, 39 LRA 249. 

41. U. S.—Shrewsbury v. Poca- 
hontas Coal, ete., Co., 219 Fed. 142, 
135 CCA 40. 

Ala.—Hooper y. Bankhead, 171 Ala. 
626, 54 S 549. 

Kan,—J. R. Crowe Coal, etc., Co. v. 
Atkinson, 85 Kan. 357, 116 P 499, 
AnnCas1912D 1196. 

Md.—Logsdon v. Brailer Min. Co., 
143 Md. 463, 123 A 113. 

N. Y.—White v. Miller, 78 Misc. 
428, 189 NYS 660. 

N. C.—Hoilman vy. Johnson, 164 N. 
C. 268, 80 SE 249. 

Pa. ——Algonquin Coal Co, v. North- 
oi Coal, etec.; .Co.,.162 Pa. 114,529 A 
402. 

Va.—Morison vy. American Assoc., 
110 Va. 91, 65 SH 469. 

W. Va.—Plant v. Humphries, 66 W. 
Va. 88, 66 SE 94, 26 LRANS 558. 

42. McBeth v. Wetnight, 57 Ind. 


by any length of mere nonuser,*? unless he is guilty 


A. 47, 106 NE 407; Gordon v. Park, 
202 Mo. 236, 100 SW 621, 119 AmSK 
802. See generally supra § 446. 

43. Bodcaw Lumber Co. v. Goode, 
160 Ark. 48, 254 SW 345, 29 ALR 578; 
Renfro v. Hanon, 297 Ill. 353, 130 NE 
740; McPherson v. Thompson, 20% 
Ky. 35, 261 SW 853; Wallace v. Hoyt, 
(Tex, Civ. A.) 225 SW 425. 

[a] A subsequent grantee is 
bound to take notice of the prior 
deeds in his chain of title and is 
thereby charged with notice of an 
exception of mineral rights in an 
earlier deed in such chain, as respects 
the question of adverse possession. 
Grayson-McLeod Lumber Co: Vis 
Duke, 160 Ark. 76, 254 SW 350. 

44. McPherson v. Thompson, 203 
Ky. 35, 261 SW _ 853; Steinman v. 
Jessee, 108 Va. 567, 62 SE 275. 

45. In general see Adverse Pos- 
session §§ 66-110. 

46. Northcut v. Church, 135 Tenn. 
541, 188 SW 220, AnnCas1918B 545. 

47. * Black» Waarrion?) Coals Come v- 
West, 170 Ala. 346, 54 S 200. 

[a] In Kentucky (1) under St. 
(1922) § 2366a, if one in adverse pos- 
session of lands, to which he has no 
title, disposes of the mineral interests 
therein, before his adverse possession 
has ripened into a title, the continuity 
of the adverse possession of the 
mineral interests is not thereby 
broken, but the possession of the one 
selling and of those who claim under 


him, inures to the benefit of the pur- 
chaser of the minerals. J. B. Gath- 
right Land -Co. v. Begley, 200 Ky. 


808, 255 SW 8387; Asher v. Gibson, 
198 Ky. 285, 248 SW 862; Tennis Coat 
Co. v. Sackett, 172 Ky. 729, 190 SW 
130, AnnCasi917E 629; Farnsworth 
v. Barrett, 146 Ky. 556, 142 SW 1049. 
(2) And if the occupant of the lana 
or anyone claiming under him re- 
mains in possession until it ripens 
into title, the title of the purchaser 
of the minerals becomes _ valid. 
Tennis Coal Co. v. Sackett, supra. 
(3) But if the occupant of the lands, 
either by abandonment or eviction or 
otherwise, loses his possession of the 
land before it ripens into title, the 
title of the purchaser of the minerals 
fails. Tennis Coal Co. v. Sackett, 
supra. (4) This provision does nov 
apply where there has been no sever- 
ance. J. B. Gathright Land Co. v. 
Begley, supra; Farnsworth v. Bar- 
ret, supra. 

48. Loss of right to oil and gas 
by nonuser see infra § 578. 

Nonuser as barring granted or re- 
served mineral rights see infra § 578. 

49. Ala.—Franklin v. Gwin, 203 
Ala. 673, 85 S 7; Hooper v. Bankhead, 
171 Ala. 626, 54S 549. 

Ark.—Bodcaw Lumber Co: v. 
Goode, 160 Ark. 48, 254 SW 345, 29 
ALR 578. 

Ga.—House v. Palmer, 9 Ga. 49%. 

Ky.—Stoffler v. Edgewater Coal Co., 
198 Ky. 523, 249 SW -753; Scott v. 


a ee 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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§§ 448-449] 


of laches in asserting his rights.>° 


[§ 449] 4. Remedies of Owner of Mineral Rights** 
An owner or claimant of mineral 
interests in land like other property owners or 
claimants®? may in a proper case maintain an action 
for the protection or preservation of his rights or 
for the redress of wrongs done thereto.** 


—a. In General. 


under proper conditions, 


ea 185 Ky. 440, 215 SW 81,13 ALR 
369. 


Mass.—Arnold v. Stevens, 24 Pick. 
106, 35 AmD 305. 

Mo.—Gordon v. Park, 202 Mo. 236, 
100 SW 621, 119 AmSR 802. 

N. Y.—Marvin v. Brewster Iron 
Min. Co., 55 N. Y. 538, 14 AmR 322; 
Smiles v. Hastings, 24 Barb. 44 [aff 
22 N.Y. 217]. 

N. -C.—Hoilman vy. Johnson, 164 N. 
C. 268, 80 SE 249. 


Oh.—-Gill v. Fletcher, 74 Oh. St. 
295, 78 NE 433, 113 AmSR 962. 
Pa.—McKelvy v. Wilkinsburg Do- 


mestic Coal Co., 
Sao Armstrong v. Caldwell, 

Va.—Yellow Poplar Lumber Co. v. 
Thompson, 108 Va. 612, 62 SE 358. 

W. Va.—Wallace v. Elm _ Grove 
Coal Co., 58 W. Va. 449, 52 SE 48», 
6 AnnCas 140. 

fa] Ilustration.— A grantee of 
coal underlying certain land, with 
the privilege of mining and removing 
all of it, is not obliged to assert, by 
possession or other physical means, 
its purpose to mine all of it, in order 
to preserve title as against the 
grantor’s heirs, claiming title to a 
space created by the removal of coa}, 
because of the falling in of overheaa 
strata, by adverse possession for 
more than twenty-one years since 
cessation of mining operations. Mc- 
Kelvy v. Wilkinsburg Tomestic Coat 
Co., 283 Pa, 227, 128 A 8 

{tb jan South Carolina a right of 
mining in another’s land is not lost 
by a nonuser of less than twenty 


283 Pa. 227, 128 A 
53 Pa. 


years. McBee v. Loftus, 20 S. C. Eq. 
90. 

50. Steinman vy. Jessee, 108 Va. 
567, 62 SE 275. 

{a] Thus, where defendant -ac- 


quired the whole title to certain land 
by means of a commissioner’s deed, 
with - knowledge of complainant’s 
prior equitable rights to the minerals 
under a prior transfer from defend- 
ant’s original vendor, without paying 
either more or less than he was re- 
quired by his original contract to 
pay, he could not set up the defense 
of laches to complainant’s claim to 
the minerals, unless complainant had 
slept on his rights for an unreason- 
able time, with knowledge that de 
fendant was claiming title to both the 
surface of the land and its underlying 
minerals. Steinman v. Jessee, 108 
Va. 567, 62 SE 275. 

{b] Right not barred by laches.— 
Where complainant, having a prior 
right to underlying minerals in cer- 
tain land, took no steps to enforce 
it for more than twenty-one years 
after defendant had acquired title 
under a commissioner’s deed to the 
entire property, but complainant had 
no knowledge, until within a year 
prior to suit brought, that defendant 
was making any claim to the min- 
erals, or that anyone else was deny- 
ing complainant’s right thereto, and 
complainant’s delay had not changed 
the status of the parties so as to 
make it inequitable to grant com- 
plainant relief, his right thereto was 
not barred by laches. Steinman y. 
Jessee, 108 Va. 567, 62 SE 275. 

51. Contests upon adverse claims 
ee locations see supra §§ 377- 
403. 

52. Actions relating to or affect- 
ing property generally see cross ref- 
erences at head of the title Property 
[32 Cye 639]. 

53. Calor Oil, etc., Co. v. Franzell, 


maintain an action for 
damages,°* detinue for ore removed or its value,°*® 
ejectment,°® trover and conversion,’ action to quiet 
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title,°* a suit in equity for an injunction®® or for 


He may, 


by another, 


128 Ky. 715, 109 SW 328, 33 KyL 9%, 
36 LRANS 456. 

[a]. Waste.—(1) An action will lie 
by the owner of a gas well against 
the owner of other wells in the same 
district for illegitimate waste or de- 
struction of the gas, but not for ex- 
haustion resulting from legitimate 
use or sale of the gas. Calor Oil, 
etc., Co. v. Franzell, 128 Ky. 715, 109 
sw $28, 33 KyL 98, 36 LRANS 456. 
(2) Remedies for waste generally see 
Waste [40 Cyc 517 et seq]. 

54. See infra §§ 450-470. 

55. French v. Stange Min. Co., 133 
Va. 602, 114 SE 121. 

Detinue generally see Detinue 18 
Cid. Dp, 987, 

56. See infra §§ 477-490. 


57. See infra §§ 471-476. 
58. See infra §§ 490-504. 
59. See infra §§ 505-520. 


60. Big Sespe Oil Co. v. Cochran, 
276 Fed. 216; Clark-Montana Realty 
Co. v. Butte, etc., Copper Co., 233 Fed. 
547 [aff 248 Fed. 609, 160 CCA 509 
(certiorari den 247 U. S. 516 mem, 38 
SCt 581 mem, 62 L. ed. 1245 mem, 
and. aft) 249) Us S: 12, 39. -SCt 231,” 63 
L. ed. 447)]; French v. Stange Min. 
Co., 133 Va. 602, 114 SE 121. 

{a] Amount of recovery.—(1) In 
an accounting for ores mined in good 
faith, the reasonable value of the 
ores when marketed, less the reason- 
able cost of mining and marketing, 
or actual cost, if less than reason- 
able cost, is the measure of recovery. 
Clark-Montana Realty Co. v. Butte, 
etc., Copper Co., 233 Fed. 547 [aff 248 
Fed. 609, 160 CCA 509 (certiorari den 
247 U. S. 516 mem, 38 SCt 581°: mem, 
62 L. ed. 1245 mem, and aff 249 U.S. 
127539 (SCty 231) 630. 6de447 ip (2) 
No deduction for freight to mill may 
be made beyond what it would have 
cost plaintiff to transport the ores to 
its own mill. Clark-Montana Realty 
Co. v. Butte, ete., Copper Co., supra. 
(3) And defendant is not chargeable 
with the value of tailings, which no 
buyer would have taken into ac- 
count when the ores were mined. 
Clark-Montana Realty Co. v. Butte, 
ete., Copper Co., supra. 

{b] On an accounting by a willful 
trespasser, which operated oil wells 
on the property, defendant is entitlea 
to no allowance from the proceeds of 
such operation except for taxes paid 
on the property. Big Sespe Oil Co. 
v. Cochran, 276 Fed. 216. 

Accounting in equity generally see 
Accounts and Accounting §§ 56—- 


Cascaden v. Dunbar, 3 Alaska 


[a] Assumption.—In a suit to re- 
cover an interest in a mine and for 
an accounting as to its output, it 
must be assumed that no gold was 
extracted before the suit, where 
there is no evidence, and plaintift 
does not claim, that any was ex- 


tracted. Cascaden v. Dunbar, 3% 
Alaska 671. 
[b] Amount of recovery.—One re- 


covering a one-half interest ina mine 
is entitled to one half of the royalties 
received from lessees by defendants, 
and not one half of the gross output, 
where he does not seek an injunction 
against operating the mine until aftex 
judgment, and where he agrees nov 
to interfere with the lessees. Cas- 
caden v. Dunbar, 3 Alaska 671. 

62. Hodgson v. Mountain, etc., Oi: 
Co., 297 Fed. 269; Stewart v. West- 
lake, 148 Fed. 349, 78 CCA 341; Scott 
v. Vizard, 207 Ala. Tie Bt 8 806; 


an accounting,®® or to recover possession and for 
an accounting,®! or to impress a trust in his favor 
in a mining claim.*® 

_ [§ 450] b. Action for Damages for Trespass®?— 
(1) Right of Action—(a) In General. 
may be maintained by the owner of a mining claim 
or property for the recovery 
either above or beneath the surface,** 
or for injury to,®* or for excluding, preventing, 


An action 


of damages thereon 


Mery v. Brodt, 121 Cal) 332, .53-—-P 
818; Seymour v. Fisher, 16 Colo. 188, 
27 P 240. 

{a] Illustrations.—(1) One own- 
ing a valid location may obtain a 
decree declaring that another who 
has fraudulently obtained a patent 
on the same claim under the Timber 
Act holds legal title thereto in trust 
for him. Mery v. Brodt, 121 Cal. 332, 
53 P 818. (2) Lessees of a mining 
claim, under a lease from an indi- 
vidual which bound them to do the 
work thereon required by law and to 
notify the lessor of any.intention to 
abandon the tenancy, who, in viola- 
tion of their contract, without notice 
to him allowed the work for a cer- 
tain year to go undone, and on its 
expiration secretly relocated the 
claim for their own benefit in the 
name of a third person to whom a 
patent was subsequently issued, but 
who had in fact no interest in the 
claim, cannot avoid the consequences 
of their fault, in a suit in equity by 
the heirs of the lessor to recover the 
claim, on the ground of the invalidity 
of the lease because the lessor had 
previously conveyed the title to the 
claim to a corporation, of which he 
was president and manager, with 
authority to make contracts in its 
name and of which he also owned all 
the stock when the lease was made. 
Stewart v. Westlake, 148 Fed. 349, 7% 
CCA 341. 

{[b] Equity does not look with 
favor on the prosecution of a mining 
claim by a purchaser from the heirs 
of a colocator at a price which the 
pleadings do not disclose, as it car- 
ries the inference of a speculation.. 


Hodgson v. Mountain, etc., Oil Co., 
297 Fed. 269. : 
[c] Pleading.—A bill in suit to be 


declared half owner of mineral rights 
under contract for purchase by de- 
fendant and payment of one half the 
price by plaintiff must allege pay- 
ment, tender, or readiness and ability 
to pay such* portion of price. Scott 
v. Vizard, 207 Ala. 70, 91 S 806. 

63. Damages generally see Dam- 
ages 17 C. J. p 699. 

Trespass generally see Trespass 
[88 Cyc 1072 et seq]. 

64. U.S.—Golden Reward Min. Co. 
v. Buxton Min. Co., 97 Fed. 413, 38 


res 228; Fuller v. Harris, 29 Fed. 
Alaska.—Duffy v. Strandberg, 5 
Alaska 353. 


Cal.—Olaine v. McGraw, 164 Cal. 
424, 129 P 460; Maye v. Yappen, 23 
Cal. 306; Attwood v. Fricot, 17 Cal. 
37, 76 AmD 567; Rowe v. Bradley, 12 
Cal, 225. 

Colo.—Jackson v. Dines, 13 Colo. 
30521 P9182 

Ill.—Coxon v. U. S. Fuel Co., 
Ill. A. 530. 

Mont.—Sweeney v. Montana Cent. 
R. Co., 25 Mont. 543, 65 P 912. 


Nev.—Patchen y. Keeley, 19 Nev. 
404, 14 P 347. 
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Tex.—Kishi v. Humble Oil, etc., 
Co., (Civ. A.) 261 SW 228. 

Can.—Lamb v. Kincaid, 38 Can, 
S. C. 516, 8 AnnCas 36. 

65. U. S.—Dalton v. Moore, 141 


Fed. 311, 72 CCA 459; Fuller v. Har- 
ris, 29 Fed. 814. 

Cal.—Stoakes v. Monroe, 36 Cal. 
383; Maye v. Yappen, 23 Cal. 306; 
O’Keiffe v. Cunningham, 9 Cal. 589. 

Colo.—Jackson v. Dines, 13 Colo. 
90, 21 P 918. 

Ind.—Ohio Oil Co. v. Griest, 30 Ind. 
A. 84, 65 NE 534; Sunnyside Coal, 
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or withholding the use or possession of, a mining 
location or mine,** or for the wrongful extraction, 
or removal of ore, gold-bearing earth, coal, oil, 
marble, stone, or other mineral, or substances from 
the surface, or underneath the surface and within. 
the boundary lines extended vertically downward, 
unless such minerals are taken from a vein which 
has its apex in an adjoining claim which belongs 
to another person;®* or for the wrongful extrac- 
tion or removal of ores or other contents of any 
vein or lode after departing on its dip from the 
side line extended vertically downward, provided 
such vein has its top or apex within the boundaries 
of such claim and the claim was located so as 
Aside from the 
doctrine of extralateral rights, minerals beneath the 
surface are a part of the land, and if taken from 


to confer extralateral rights.°° 


ete., Co. v. Reitz, 14 Ind. A. 478, 39 
NE 541, 43 NE 46. ‘ 

Md.—Franklin Coal Co. v, McMil- 
lan, 49 Md. 549, 33 AmR 280; Barton 
Meee Go, v.. Cox: 39). Md. 1,, 1%, AmR 
525. 

Mo.—Austin v. Huntsville Coal, 
etc., Co., 72 Mo. 535, 37 AmR 446. 

Mont.—Sweeney v. Montana Cent. 
R. Co. 26 Mont, 543,65 P..912s) in- 
ecoln v. Rodgers, 1 Mont. 217. 

Eng.—Ross v. Rugge-Price, 1 Ex. 
1302.69" 

66. U. S.—Dalton v. Moore, 141 
Fed. 311, 72 CCA 459; Empire State- 
Idaho Min., etce., Co. v. Hanley, 136 
Fed. 99, 69 CCA 87 [app dism 19d 
UW. S.-292, 25 SCt 691, 49 L. ed. 1056]; 
Sweeney v. Hanley, 126 Fed. 97, 61 
CCA 153. 

Cal.—Meyers v. Farquharson, 46 
Cal. 190. : 

Colo.—Montrozona Gold Min. Co. v. 
Thatcher,*19 ‘Golo. A. 371,75 P 595. 

Iowa.—Chamberlain v. Collinson, 45 
Iowa 429, 

Pa.—BHge v. Kille, 84 Pa. 333. 

67. U. S.—Campbell v. Rankin, 99 
U. S. 261, 25 L. ed. 435;. Mexican Gult 
Oil Co. v. Compania Transcontinental 
de Petroleo, 281 Fed, 148 [aff 29z 
Fed. 846]; Penny v. Central Coal, etc., 
Co., 188 Fed. 769, 71 CCA 135; Resur- 
rection Gold Min. Co. v. Fortune Gola 
Min. Co., 129 Fed. 668, 64 CCA 180; 
Cheeney v. Nebraska, etc., Stone Co., 
hve 740; Fuller v. Harris, 29 Fed. 
14. 

Ala.—Aldrich Min. Co. v. 
192 Ala. 195,-68 S 900. 

Ariz.—Alta Min., ete, Co. v. Ben- 
pee Min., etc., Co., 2 Ariz. 362, 16 P 

Cal.—Empire .Gold Min. Co. v. 
Bonanza Gold Min. Co., 67 Cal. 406, 
7 P 810; Goller v.: Fett, 30 Cal. 481; 
Maye v. Yappen, 23 Cal. 306; Rowe v. 
Bradley, 12 Cal: 226. 

Colo.—Wakeman v. Norton, 24 Colo. 
192,49 P 283; United Coal Co. v. 
Canon City Coal Co., 24 Colo. 116, 48 
P- 1045; Seymour v. Fisher, 16 Colo. 
188, 27 P 240. 

Ill.—TIllinois, etce., R., ete., Co. v. 
Ogle, 82 Ill. 627, 25 AmR 342; Robert- 
son v. Jones, 71 Ill. 405; Donovan v. 
Consolidated Coal Co., 88 Ill. A. 589 
[aff 187 Ill. 28, 58 NE 290, 79 AmSR 
206]; Rice v. Looney, 81 Ill. A. 537; 
Thomas Pressed Brick Co. v. Herter, 
60 Til. A. 68. 

Ind.—Rupel v. Ohio Oil Co., 176 
Ind. 4, 95 NE 225, 226, AnnCas1913E 
836 [cit Cyc]; Sunnyside Coal, ete., 
Co, v. Reitz, 14 Ind. A. 478, 39. NE 
541, 438 NE 46. 


Pearce, 


Kan.—Williams v. May, 44 Kan. 
179, 24 P52) 

py op Han ess v. Hawes, 6 Bush 
232. 

Md.—Atlantic, ete;-.Gold . Cons. 
Coal Co. v. Maryland “Coal Co.,° 62 


Md. 135; Blaen Avon Coal Co. v. Mc- 
Culloh, 59 Md. 403, 43 AmR 560; 
Franklin Coal Co. v. McMillan, 49 
Md. 549, 33 AmR 280; Barton Coal 
Co. v. Cox, 39 Md. 1;:17 AmR 525. 
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Mass.—Stockbridge Iron Co. 
Cone Iron Works, 102 Mass. 80, 
MorrMinR 317; Arnold v. Stevens, 24 
Pick. 106, 35: AmD, 305. 

Mo.—Austin v. Huntsville Coal, 
ete:, Co;_72 Mo: 535, 37 AmB 446. 

Mont.—Driscoll .v. Dunwoody, 7 
Mont. 394, 16 P 726. 

Nev.—Patchen v. Keeley, 19 Nev. 
404, 14 P 347; Waters v. Stevenson, 
13 Nev. 157, 29 AmR 293. 

N. Y.—Dyke v. National Transit 
Co., 22 App. Div. 360, 49 NYS 180; 
White v. Miller, 78 Misc. 428, 139 
NYS 660. 

Pa.—Ashman v. Wigton, 12 A 74; 
Freck v. Locust Mountain Coal, etc., 
Co., 86 Pa. 318; Jackson v. Gunton, 
26 Pa. Super. 203; Ruttledge v. Kress, 
17 Pa. Super. 490. 

Tenn.—Dougherty v. Chestnutt, 86 
Tenn. 1,5 SW 444. 


Eng.—Livingstone Vv. Rawyards 


Wood v. Morewood, 3 Q. 
ECL .. 810 note, 114 Reprint 575; 
Trotter, v:' Maclean, 13 Ch. D. 574; 
Ashton v. Stock, 6 Ch. D. 719; Liynvi 
CovaV. perorden. by RU dy yLs83- 
Hilton v. Woods, L. R. 4 Eq. 432; 
Brain v. Harris, 10 Exch. 908, 156 
Reprint 710; Wild v. Holt, 9 M. & 
W. 672, 152 Reprint 284; Martin v. 
Porter, 5 M. & W. 351, 151 Reprint 
149, 17 HRC 841. ‘ 

Yukon 'T.—Hilditch v. Yott, 9 West 


B. 440, 43 


LR 53, 
{a] Exceeding rights.—An author- 
ity given one to do representation 


work on a mining claim in order to 
obtain a renewal of the grant does 
not authorize the donee of such 
power to give a lay to work the 
claim without the previous authority 
or subsequent ratification of the 
owner, and it constitutes an act ot 
trespass on the part of anyone to 
work the claims in excess of such 
right. Mills v. Porter, (Yukon T.) 24 
DomLR 638, 32 WestLR 491; Olsen 
vA Desjarlais, (Yukon T.) 15 WestLhk 


68.» Golden Reward Min. Co. v. 
Buxton Min. Co., 97 Fed. 418, 33 
CCA 228; Durant Min. Co. v. Percy 
Cons. Min. Co., 93 Fed. 166, 35 CCA 
252; Consolidated Wyoming Gold Min. 
Co. v. Champion Min. Co., 63 Fed. 540; 
Cheesman v. Shreeve, 40 Fed. 787, 37 
Fed 36 [writ of error dism 17 SCt 
993 mem, > /41° Nie) ed,,, 1177. meni 
Argonaut Cons. Min. Co. v. Turner, 
23 Colo. 400, 48 P 685, 58 AmSR 245; 
Omaha, etc., Smelting, etce., Co. v. 
Tabor, 13 Colo. 41, 21 P 925, 16 AmSR 
LSD, yO nWultAns2 30" a Lltclen weates plane 
Cons. Min. Co. v. Little Chief Cons. 
Mina Con dd Colo 228 mln ea 6 ON mG 
AmSR 226; Morgenson ‘v. Middlesex 
Main. ete,,, Co. LC OlOv mnie, ail (a kee peor 
St.. Clair v. Cash, Gold Min., etc., Co.; 
9 Colo. A. 235, 47 P 466; Maloney v. 
King, 25 Mont. 188, 64 P 351; Pardee 
v. Murray, 4 Mont. 234, 2 P 16. 

69. Kennedy Min., etc., Co. v. Ar- 
gonaut; Min, «Co. 189)... Sor 1, 23 USCt 
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[§§ 450-451 


the land by another, although it becomes personalty, 
the owner of the land may recover it or its valu 

The statute of limitations’: begins to run against 
an action for trespass on mining property at the 
time of the trespass, whether it is underground or 
on the surface;7? and where the bar has attached, 
it includes all consequences resulting from the tres- 


e.79 


Where a single act of trespass is 


committed by two or more, there can be but one 
recovery of damages.** 

[§ 451] (b) Elements of Right’°—aa. In General. 
An ouster is not necessary to maintain trespass 
for damages to mining property ;7° it is enough that 
there is an unlawful entry, or the unlawful asser- 
tion either directly or through another of dominion 
over another’s mining property.’® 


v..| 501, 47 L. ed. 685; Clark v. Fitzgerald, 
6 


171 U.S). 92, 18 SCt 941, 43° i, ed: 87%; 
Flagstaff Silver Min. Co. v. Tarbet, 
98 U. S. 468, 25 L. ed. 253; Work Min., 
etc., Co. v. Doctor Jack Pot Min. Co., 
222 Fed. 216, 137 CCA 647; St. Louis 
Min.. etc., Co. v. Montana Min. Co., 
104 Fed. 664, 44 CCA 120, 56 LRA 725 
[writ of error dism 186 U. S. 24, 22 
SCt 744, 46 L. ed. 1039]; Montana 
Min. Co. v. St. Louis Min., ete., Co., 
102 Fed. 430, 42 CCA 415 [writ of 
error dism 186 U. S. 24, 22 SCt 744, 46 
L. ed. 1039]; Consolidated Wyoming 
Gold Min. Co. v. Champion Min. Co., 
63 Fed. 540; Tyler Min. Co. v. Swee- 
ney, 54 Fed. 284, 4 CCA 329; Leadville 
Co. v. Fitzgerald, 15 F. Cas. No. 8,158, 
4 MorrMinR 380; Daggett v. Yreka 
Min-, ete. (©o., 149 Cals 357, 86 © 90Se 
Argonaut Min. Co. v. Kennedy Min., 
CUG, CO ol (Cal Sth, Gab ose 
AmSR 317; Calhoun Gold Min. Co. v. 
Ajax” Gold “Min. ‘Co: 27 .Colo. 1.759 
P 607, 883 AmSR 17, 50 LRA 209 [aff 
182 U. S. 499, 21 SCt 885, 45 LL. ed. 
1200]. 

Extralateral rights generally see 
supra §§ 239-256. 

70. Kelley v. Ohio Oil Co., 57 Oh. 
St. 317, 49 NE 399, 63 AmSR 721, 39 
LRA 765; Park Coal Co. v. O’Donnell, 
7 LegGaz (Pa.) 149; Clever’s Est., 
23 PittsbLegJNS (Pa.) 358. 

71. As defense to trespass gener- 
ally see Limitations of Actions § 120. 

72. Williams v. Pomeroy Coal Co., 
3%. Ohs St. 683, 

73. National Copper Co. v. Minne- 
sota Min. Co., 57 Mich. 83, 23 NW 
781, 58 AmR 333; Williams v. Pome- 
roy Coal Co., 37 Oh. St. 583. See gen- 
erally Limitations of Actions § 248. 

{a] MTlustration.—Where a right 
of action for breaking through the 
partition wall of an adjoining mine, 
under circumstances constituting an 
actionable trespass, is barred by lapse 
of time, there can be no recovery for 
damages caused by a subsequent flow 
of water through the opening. Na- 
tional Copper Co. v. Minnesota Min. 
aay 57 Mich. 83, 23 NW 781, 58 AmR 
74. Hall Oil Co. v. Barquin, (Wyo.) 
CAM SELES 

75. Elements of trespass generally 
see Trespass [388 Cyc 994 et seq]. 

76. Rowe v. Bradley, 12 Cal. 226. 

77. Rowe v. Bradley, supra; Jack- 
son vy. Dines, 13 Colo. 90, 21 P 918. 

78. Rowe v. Bradley, 12 Cal. 226; 
Donovan y. Consolidated Coal Co., 18% 
Ill. 28, 58 NE 290, 79 AmSR 206 [aff 
88 Tll. A. 589]. 

[a] Assumption of ownership. 
One who knowingly assumes to grant 
to a mining company the right to 
mine coal belonging to a third party, 
and who receives the price for coal 
so mined, is a trespasser, notwith- 
standing he does not participate in 
mining the coal other than by au- 
thorizing the mining company to do 
so. Donovan v. St. Louis Cons. Coal 
Co,, 187 Ill. 28, 58 NE 290, 79 AmSR 
206 [aff 88 Ill. A. 589]. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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[§ 452] bb. Title or Possession. Subject to the 
rules relating to trespass in general,’® it is essential 
to a right of recovery of damages for a trespass 
on a mining claim or property that plaintiff had 
either actual or constructive possession thereof at 
the time of the alleged trespass.°° In accordance 
with this rule an action of trespass may be main- 
tained by one who was in either the actual or 
constructive possession of the mining claim or 
ground at the time of the trespass,°4 except as 
against one who had entered and made a valid loea- 
tion.*? Title in plaintiff is necessary only where 
he has not been in actual possession.®* 

A person actually disseized cannot maintain tres- 
pass quare clausum fregit against another in adverse 
possession of the land.** 

As to extralateral rights.*° Possession of the 
surface of a mining claim is possession of a vein 
or lode having its apex within the surface lines 
of the claim, although on its dip downward it ex- 
tends beyond the vertical side lines of the claim, 
and will support an action of trespass for the re- 
moval of ore from such vein beneath the surface 
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of an adjoining claim.*® 

[§ 453] (2) Persons Who May Sue or Be Sued.*’ 
In accordance with the rule that one in actual or 
constructive possession may maintain trespass for 
damages to mining property,®® such an action may 
be maintained by a lessee of the mining property,®® 
or by the lessor,?® or the lessor and lessee may 
join in such action.®! The lessor, and not the lessee, 
however, is the proper party to sue, after the termi- 
nation of the lease, for a trespass on a part of 
the property, which the lessee had not exercised his 
right to mine.®? 

A municipality which owns the fee in its streets 
may sue for a trespass for the unlawful removal 
of coal or other minerals from under the street,°* 
although such removal does not affect the use of 
the land for streets.** 

Joinder of parties. In accordance with the rules 
relating to joinder of parties in general,®> two or 
more persons interested in the mining property,°° 
such as the lessor and the lessee,®’ may join in an 
action for damages thereto; and the action may be 
against two or more joint trespassers.°* A pur- 


i See Trespass [38 Cyc 1004 et 
seq]. , 

80. U. S.—Gillis v. Downey, 85 
Fed. 483, 29 CCA 286. 

Colo.—Hugunin v. McCunniff, 2 
Colo. 367. 

Mont.—Montana Ore Purchasing 


Co. v. Boston, ete., Cons. Copper, etc., 
Min. Co., 27 Mont. 288, 70 P 1114, 27 
Mont. 536, 71 P 1005. 
Pa.—Griffin v. Delaware, Co; 
257 Pa. 432, 101 A 750. 
Tenn.—West v. Lanier, 9 Humphr. 


762. 

Wash.—Davis v. Denis, 43 Wash. 
54, 85 P 1079. 

Wis.—Bracken v. Preston, 1 Pinn. 
584, 44 AmD 412, 7 MorrMinR 267. 

{a] One who was never in actual 
cr constructive possession cannor 
maintain trespass for unlawful min- 
ing of coal from land where the sur- 
face was in possession of parties 
holding adversely. Griffin v. Dela- 
ware, etc., Co., 257 Pa. 432, 101 A 750; 
Weisfield v. Beale, 44 Pa. Super. 386. 

{b] “itle acquired after suit 
- brought is of no avail since the rights 
of the parties must be determined 
by their possession at the time of the 


etc., 


trespasses. Hugunin v. McCunniff, 2 
Colo. 367. * 
[ec] CGwnership of title unneces- 


Sary.—In respect of claims to min- 
ing lands in the western states and 
territories a system of mining cus- 
toms, ~usages, and rights has devel- 
oped, taking the form and Sanction 
of prescriptive laws of universal rec- 
ognition, which national and state 
legislatures later crystallized into 
written statutes, and in which owner- 
ship of the title is not essential to 
the maintenance of such an action. 
Gillis v. Downey, 85 Fed. 483, 29 CCA 


286. 

‘U. S.—Belk v. Meagher, 
U. S. 279, 26 L. ed. 735; Campbell v. 
Rankin, 99. U..S..200,. aorta, P 
North Noonday Min. Co. v. Orient 
Min. Co., 11 Fed. 125, 6 Sawy. 503. 

Alaska.—Duffy v. Strandberg, 5 
Alaska 353. 

Cal.— Hess v. Winder, 30 Cal. 349; 
Doran v. Central Pac. R. Co., 24 Cal. 
245; English v. Johnson, 17 Cal. 107, 
76 AmD 574; Attwood v. Fricot, 17 
Cal sine (Oe. AMD. 56.3 IMeCarron.v. 
O‘Connell, 7 Cal. 152; Fitzgerald v. 
Urton, 5 Cal. 208. 

Colo.—Wakeman vy. Norton, 24 Colo. 
192, 49 P 283. 

Mo.—Fuhr v. Dean, 26 Mo. 116, 69 
AmD 484, 6 MorrMinR 216. 

Nev.—Rogers v. Cooney, 7 Nev. 213. 

N. M.—Lincoln-Lucky, etc., Min. 
Co. v. Hendry, 9 N. M. 149, 50 P 330. 

Wyo.—Columbia Copper Min. Co. 
yv.. Duchess Min., etc., Co., 13 Wyo. 
244, 79 P 385. 


B. C.—Brown v. Mother Lode Sheep 
Greek Min, Co., litd., 17, B. C. 248, 
2 DomLR 277, 20 WestLR 778, 2 
WestWkly 157. 

See generally supra §§ 1638, 164. 

[a] Possession of the surface 
pricr in time is prior in right as 
against a subsequent underground 
trespass by tunnel. Lincoln-Lucky, 
etc., Min. Co. v. Hendry, 9 N. M. 149, 
50 P 330. 2 

{[b] A person in possession of a 
mining claim under a paper title may 
recover damages for a trespass with- 
out proof of his chain of title against 
a party defending under a separate 
title, namely, a lode dipping under- 
neath plaintiff’s location. Wakeman 
v. Norton, 24 Colo. 192, 49 P 283. 

{c] A failure to file a certificate 
of location (1) within the required 
time (see Supra § 229) (2) does not 
defeat an of if de- 


action trespass 


fendant acquired no rights between |’ 


the expiration of such time and the 
actual filing of the certificate (Colum- 
bia Copper Min. Co. v. Duchess Min., 
etc., Co., 18 Wyo. 244, 79 P 385). 

82. Fuhr v. Dean, 26 Mo. 116, 69 
AmD 484; Hopkins v. Noyes, 4 Mon.. 
550, 2 P 280; Tibbits v. Ah Tong, 4 
Mont. 536, 2 P 759; Noyes v. Black; 
44 Mont. 52%, 2. P22769::, (Russell. v. 
Hoyt, 4 Mont. 412, 2 P 25; McKinstry 
v. Clark, 4 Mont. 370, 1 P 759; Haus- 
wirth v. Butcher, 4 Mont. 299, 1 P 
714; Belk v. Meagher, 3 Mont. 65. See 
generally supra §§ 1638, 164. 

83. Stephenson y. Wilson, 37 Wis. 
82 


84. Raffetto v. Fiori, 50 Cal. 363. 

85. Extralateral rights generally 
see supra §§ 239-256. 

&6. Empire State-Idaho Min:, etc., 
Co. v. Bunker Hill, ete., Min., etc., 
Co., 121 Fed. 973, 58 CCA 311; Mon- 
tana Min. Co. v. St. Louis Min., etc., 
Co., 102 Fed. 430, 42 CCA 415 [writ 
of error dism 186 U. S. 24, 22 SCt 744, 
46 L. ed. 1039]; Montana Ore Pur- 
chasing Co. v. Boston, etc., Cons. Cop- 
per, etc., Min. Co., 27 Mont. 288, Tu 
P 1114, 27 Mont. 536, 71 P 1005; Par- 
dee v. Murray, 4 Mont. 234, 2 P 1b 
[writ of error dism 127 U. S. 787 
mem, 32 L. ed. 325 mem]. 

87. Generally see Trespass [38 Cyc 
1036]. : 

Rights of licensee as to trespassers 
see infra III, D. 

88. See supra § 452. 

89. Iowa.—Chamberlain y. Collin- 
son, 45 Iowa 429. 

Kan.—Chappel v. Foster, 87 Kan. 
203, 123 PB 870. 

N. Y.—Freer v. Stotenbur, 36 Barb. 
641 [rev on other grounds 2 Abb. Dec. 
189, 2 Keyes 467, 24 HowPr 440]. 

Wis.—Wesling v. Kroll, 78 Wis. 
636, 47 NW 943; Ganter v. Atkinson, 


35 Wis. 48. 

Eng.—Attersoll v. Stevens, 1 Taunt. 
183, 127 Reprint 802. 

Theases of mining property in gen- 
eral see infra §§ 583-699. 

Right of tenant to sue for injuries 
to premises generally see Landlora 
and Tenant §§ 749-751. 

30. Chamberlain v. Collinson, 45 
Iowa 429; Stockbridge Iron Co. v 
Cone Iron Works, 102 Mass. 80, 6 
MorrMinR_ 317; Atkinson v. Virginia 
Oily ete., “Co. T2Z We. Vaz t0%,, (oS 
647, 48 LRANS 167. 

Leases of mining property in gen- 
eral see infra §§ 582-659. 

_ Right of landlord to sue for in- 
juries to reversion generally see 
Landlor@ and Tenant §§ 550-554. 

91. Zobel v. Fannie Rawlings Min. 
Co., 49 Colo. 134, 111 P 843; Unitea 
Coal Co. v. Canon City Coal Co., 24 
Colo. 116, 48 P 1045. 

92. Liyons v.' Central Coal, 
Co., 239 Mo. 626, 144 SW _503. 

98. Union Coal Co. v. La Salle, 136 
Ill. 119, 26 NE 506, 12 LRA 326; Des 
Moines v. Hall, 24 Iowa 234; Hawes- 
ville ‘v. Hawes, 6 Bush: (Ky.) 232; 


etc., 


West Pittston Borough v. Clear 
Spring Coal Co., 22 Pa: Dist. 190. 
{a] Tustration.—Where a deed 


to a- borough provides that the land 
“shall be used for’ street purposes, 
only,” a coal company ‘owning coal 
underlying and adjoining such: land’ 
is liable to the borough in’an action 
of trespass for mining‘ coal under a 
street upon the land. West Pittston 
Borough v. Clear Spring Coal Co., 
22 Pa. Dist. 190. eat eh 
Rights of municipality in soil and 
materials in streets generally see 
Municipal Corporations [28 Cyc 847}. 
94 Union Coal Co. v: La Salle, 
136 Ill. 119, 26 NE 506, 12 LRA 326. 


aa: See Parties [30 Cyc 105 et 
seq]. 

96. Zobel v. Fannie Rawlings Min. 
Co., 49 Colo. 134, 111 P 8438; Douty 


v. Bird, 60 Pa. 48. 

[a] Tllustration.—Where two per- 
isons entered into partnership for 
mining leased ground, the lease be- 
ing to one, to whom all the stock, fix- 
tures, capital; and property belonged 
exclusively, but both being in  pos- 
session, a joint action of trespass by 
both for injury to the mines may be 
maintained. Douty v. Bird, 60 Pa. 

8. 

97. See supra text and note 91. 

98. Zobel v. Fannie Rawlings Min. 
Co,,, 49°, Colo.) 134, 11d P4843" United 
Coal Co. v. Canon” City Coal Co., 24 
Colo. 116, 48 P 1045. 

{a] Owner as joint trespasser.— 
Where the owner of a mine knew that 
his lessee had wrongfully extracted 
coal from an adjoining mine, and 


912 [40 C.J.] 


chaser of the ores who still retains any part 
thereof, or of the value thereof, 
with the trespasser defendant, the prayer demand- 
ing that he be adjudged to hold as trustee.®? 


[§ 454] (3) Form of Action. 


form of action for such damages is trespass? or 
But where mineral has been 
taken by trespass and converted into’ money, the 
tort may be waived and assumpsit brought for the 
proceeds,’ or an action for money had and received 


action on the ease.” 


will he.# 


Recovery of penalty. Trespass on the case is a 
proper remedy to recover from an adjoining mine 
owner a statutory penalty for mining within a cer- 
tain distance from the boundary line.® 

[§ 455] (4) Jurisdiction and Venue.® The rules 
in other similar actions ordinarily apply as to 
the jurisdiction’? and venue® of an action for dam- 
Such an action ordinarily 
does not involve a federal question so as to give 


ages to mining property. 


with such knowledge received and 
appropriated to his own use the pro- 
ceeds of the sale of such coal, he 
thereby ratified the act and became 
liable as a joint trespasser. Zobel v. 
Fannie Rawlings Min. Co., 49 Colo. 
134, 111 P 843. : 

99. Zobel v. Fannie Rawlings Min. 
Co., supra. 

1. Rowe v. Bradley, 12 Cal. 226; 
Falls Branch Coal Co. v. Proctor Coal 
Co., 203 Ky. 307, 262 SW 300, 37 
ALR 1172; Montana Ore Purchasing 
Co. v. Boston, etce., Cons. Copper, etc., 


Min. Co., 27 Mont. 288, 70.)P 1114, 
27 Mont. 536, 71 P 1005; Crawford 
vaemorest Oil Co: 208 Pa...5, 0% A 


47. And see cases supra notes 64— 
67, 80, 81. 

Trespass generally see 
[38 Cyc 994, 1072]. 

2. Franklin Coal Co. v. McMillan, 
49 Md. 549, 33 AmSR 280; McCloskey 
v. Miller, 72 Pa. 151. And see cases 
supra notes 64-69. 

Action on the case generally see 
Gase, Action, on 11 C. Jy pi: 

3. Alderson v. Ennor, 45 Ill. 128; 
Lazarus v. Lehigh, etc., Coal Co., 228 
Pa. 532, (Fh A ola. , 

[a] Im Colorado an attachment is 
not allowed in actions of trespass 
to mines, under the statute, even 
though plaintiff elects to waive the 
trespass and sue as for money had 
and received by defendant to his use. 
The implied promise in such case is 
a pure fiction of the law, invented to 
support the old action of assumpsit. 
Taking ore from a mine without the 
consent of the owner is a trespass in 
which none of the elements of a 
contract can be found. Tabor v. Big 
Pittsburg Cons. Silver Min. Co., 14 
Fed. 636, 4 McCrary 299. 

Assumpsit generally see Assumpsit, 
Action of 5 C. J. p 1378. 

Trover and conversion see 
§§ 471-476. 

4. McGonigle v. Atchison, 33 Kan. 
726, 7 P 550; Hawesville v. Hawes, 
6 Bush (Ky.) 232; Arizona Commer- 
cial Min. Co. v. Iron Cap Copper Co., 
119 Me. 213, 110 A 429; Dundas v. 
Muhlenberg, 35 Pa. 351. 

Action for money had and received 
generally. see Money Received post. 

5. Mapel v. John, 42 W. Va. 30, 
24 SE 608, 57 AmSR 839, 82 LRA 
800. 

6 Awarding of damages in suit in 
equity see infra § 516. 

Jurisdiction of contests on adverse 
claims see supra § 382. 

7, See Courts §§ 13-177. 

{a] Im California, in a suit by an 
owner of a mining claim against the 
owner of an adjoining claim for dam- 
ages for encroaching on _ plaintiff’s 
claim, in which both plaintiff and de- 
fendant allege title to the property 
in question, the superior court has 
jurisdiction of the controversy. 


Trespass 


infra 


MINES AND MINERALS 


may be joined 


some law of the 
Ordinarily the 


complaint,'® the 


General. 


damages to the 


Lightner Min. Co. v. Calaveras Coun- 
6 Supers Ct..14 Cal. As 642, Uta 

{b] In Montana an action brought 
in a justice’s court to recover the 
value of two tons of ore, in which 
defendant files an unverified answer, 
and offers proof that such ore was 
removed from a vein having its apex 
outside of plaintiff's location and 
plaintiff seeks in rebuttal to show 
that the apex of the vein was within 
the boundaries of his location, the 
question of title to real estate is not 
so involved as to require the case 
to be certified to the district court 
under the provisions of Code Civ. 
Proc. § 779 (Comp. S8t., 1887). MDris- 
se v. Dunwoody, 7 Mont. 394, 16 P 

Jurisdiction of trespass generally 
see Trespass [38 Cyc 1073]. 

@ See Venue [40 Cye 1]. 

Venue of trespass generally see 
Trespass [38 Cyc 1074]. 

9. Boston, etce., Cons. Copper, etc., 
Min. Co. v. Montana Ore Purchasing 
Co., 188 U. S. 632, 23 SCt 434, 47 L. 
ed. 626; Peabody Gold-Min. Co. v. 
Gold Hill Min. Co., 97 Fed. 657; Mon- 
tana Ore Purchasing Co. v. Boston, 
etc., Cons. Copper, etc., Min. Co., 85 
Fed. 867, 29 CCA 462; Argonaut Min. 
Co. va kennedy, sMin;, Tete, ‘Conas4 


Fed. 1. 

{a] IQustrations.—(1) A federal 
question is not involved because in 
the course of the litigation it may 
become necessary to construe the 
constitution or some law of the 
United States. Little York Gold 
Washing, etc., Co. v. Keyes, 96 U. S. 
199, 24 L. ed. 656; Wise v. Nixon, 
78 Fed. 203. (2) But it has been held 
that, where defendants seek to jus- 
tify an alleged trespass under the 
claim of right under the mining laws 
of the United States, and the right 
to enter turned upon the construc- 
tion to be given to such laws, the 
case was within the jurisdiction of 
the United States circuit court. 
Cheesman v. Shreeve, 37 Fed. 36. 

Jurisdiction of federal courts of 
actions relating to mines or mineral 
ree generally see Federal Courts 
§ 42. 

10. Boston, ete., Cons. Copper, etc., 
Min. Co. v. Montana Ore Purchasing 


Co; LSB UL IS! 63820 2a SCu 434, 547 
L. ed. 626 [aff 93 Fed. 274, 35 
CCA 1]. 


. Plea generally see Plead- 
Mew pol ec yom ili: 


12. See Trespass [388 Cyc 1077 et 
seq]. 

13. See infra § 457. 

14. See infra § 459. 

15. Fairchild v. Dunbar Furnace 
Co., 128 Pa. 485, 18 A 443, 444. See 


generally Trespass [38 Cyc 1099]. 
Amendments generally see Piead- 
ing [31 Cyc 359]. 


[§ 456] (5) Pleading''—(a) In General. 
same rules of pleading ordinarily apply as are rec- 
ognized in actions for damages for trespass gen- 
erally,!? such as in regard to the declaration or 


[§§ 453-457 


the federal courts jurisdiction,®? unless it appears 
from plaintiff’s statement of his cause of action that 
it will be necessary to construe the constitution or 


United States. 
The 


answer or plea,’* or amendments.'* 


[§ 457] (b) Declaration or Complaint—aa. In 
In accordance with the rules governing 
similar pleadings in an action of trespass gen- 
erally,’® the declaration or complaint in an action 
for damages for trespass to mining property should 
specifically allege the facts showing the alleged tres- 
pass, defendant’s lability therefor, and plaintiff’s 
right of recovery.’’ 
the property and the consequent damage to plain- 
tiff should be alleged,** and if special damage or 


The acts causing injury to 


mine itself are sought they must 


ri See Trespass [38 Cyc 1078 et 
seq]. 
17. Cal.—Daggett v. Yreka Min., 


etc., Co., 149 Cal. 357, 86 P 968. 

Colo.—Jackson v. Dines, 13 Colo. 
KO eal gee 

Ind.—Ohio Oil Co. v. Griest, 30 Ind. 
A. 84, 65 NE 534. ; 

Ky.—Hall v. Cumberland Pipe Line 
Co., 193 Ky. 728, 237 SW 405. 

Mont.—McKay v. McDougal, 19 
Mont. 488, 48 P 988. 

Okl.—North Healdton Oil, etc., Co. 
Weer 5S SOK S128 2 53) ae 

[a] Allegations held sufficient.— 
(1) A complaint alleging that plain- 
tiff was the owner of certain land on 
which was a gas well, and that the 
well _furnished gas for plaintiff's 
dwelling house, and that defendant 
wrongfully removed the drive pipe, 
casing, and tubing from the well, cut- 
ting off the flow of gas, thereby dam- 
aging the real estate, stated a cause 
of action, irrespective of whether or 
not the gas when brought to the sur- 
face was personal property. Ohio Oil 
Cov. Griest, 30) Ind) A’. 84.965) NE 
534. (2) A petition alleging the 
wrongful destruction of a prospect 
hole for oil and gas before reaching 
the depth to which it was to be 
drilled states a cause of action and 
is not subject to general demurrer 
merely because it cannot be shown 
whether oil or gas in paying quanti- 
ties would have been found if the 
well had been completed. North 
Healdton Oil, ete., Co. v. Skelley, 59 
Okl. 128, 158 P 1180. 

{b] Possession, entry, and dam- 
age.—In a suit against a railroad 
company for damages for taking a 
portion of a mining claim, and cut- 
ting timber thereon, a complaint 
showing an entry without permission 
on a mining claim in plaintiff’s pos- 
session, and the doing of an injury 
to the soil and timber, sufficiently 
avers possession, entry, and damage. 
apeheon v. Dines, 13 Colo. 90,.21 P 

{c] Pleading held insufficient to 
show liability.—HEven though a car- 
rier may be liable for a trespass on 
land of another, a petition, charging 
that a pipe line company entered on 
land in which plaintiff owned an un- 
divided interest and removed oil 
therefrom, but which sought to re- 
cover only for conversion of the oil 
after its removal, and not for injuries 
caused by the trespass, does not raise 
the issue of the carrier’s liability for 
the trespass. Hall v. Cumberland 
pea Line Co., 1193 Ky! 728) 237 "Sw: 

IS." =sDarstiiv. Rush; 214) (Galea si: 
Jackson ‘v. Dines, 13 Colo. 90, 21 P 
918; Ohio Oil Co. v. Griest, 30 Ind. 
A. 84, 65 NE 534. 


[a] Surplusage.— Allegations in 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§§ 457-460] 


be specially pleaded.'® In an action for injuries 
to a mining claim, plaintiff need not allege in the 
first instance his citizenship and compliance with 
the act of congress for acquiring title to such 
claim; a general averment of his title or posses- 
sion is sufficient.2° In an action for trespass on 
the extralateral dip of a vein plaintiff need not 
allege the existence of the vein having its apex 
within his surface boundaries, but departing from 
the side lines on its downward course, in order 
to entitle him: to prove that defendant had ex- 
tracted ore from the locality in question, within 
plaintiff’s extralateral rights.*? 

[§ 458] bb. Joinder of Actions.?? Subject to the 
rules governing joining causes of action in tres- 
pass generally,?* an action for trespass for past 
damages may be joined with an action to restrain 
future trespasses ;7* the complaint may count in tres- 
pass and also ask for an accounting for mineral con- 
verted;2° and a claim for punitive damages under 
a statute for the wrongful trespass may be joined 
with a claim for compensatory damages for the 
injuries caused.”¢ 

[§ 459] (c) Plea or Answer; Cross Complaint.*' 


MINES AND MINERALS 


[40°C.J.] 913 


A plea or answer is ordinarily governed by the 
rules relating to such pleadings in trespass gen- 
erally,?5 in accordance with which rules, the plea 
or answer may deny plaintiff’s title or ownership,”® 
or set up defendant’s right to do the act complained 
of as constituting the trespass.°° All matters of 
special defense must be specially pleaded,*! such 
as the defenses that plaintiff is not the real party 
in interest,*? or that plaintiff has forfeited his right 
to the claim.** If defendant claims property in 
himself, his plea or answer should set forth his 
title or ownership.** 

Cross complaint.*° Where there is no contention 
as to the description of ‘the mining ground, a cross 
complaint which describes it with reasonable -cer- 
tainty is sufficient on general demurrer ;°° and where 
plaintiff institutes an action to recover damage 
for trespass upon the lode or ore bodies deseribed 
in the complaint, and defendant alleges in its cross 
complaint that plaintiff in the original action had 
set up adverse claims to a designated portion of 
its lode, it is sufficiently shown that the original 
and cross action relate to the same property.%? 

[§ 460] (6) Isstes, Proof, and Variance. The 


the complaint that defendants “with 
force and arms, broke and entered”’ 
upon the premises of plaintiff, and 
damaged them by causing them to be 
overflowed and covered with earth, 


gravel, tailings, ete,’ 5 deposited 
thereon by the action of running 
water, do not confine the proof to 


the direct and immediate damage, as 
in the old action of trespass, and 
where the facts are clearly set out 
in the complaint, the addition of the 
words “with force of arms,” etc., 
are surplusage. Darst v. Rush, 14 
Cal. 81. : 

19. Patchen v. Keeley, 19 Nev. 494, 
14 P 347; Fuher v. Westmoreland 
Coal Co., 272 Pa. 14, 116 A 61. 

{a] Punitive damages.—A_ state- 
ment in a suit claiming double and 
treble damages under Act May &8, 
1876 (P. L. p 142; St. [1920] § 15605), 
which statement claims compensation 
for the coal taken and damages to 
the overlying surface, is sufficient to 
permit recovery for conversion of 
the coal and a subsidence of the sur- 
face. Fuher v. Westmoreland Coal 
Cos 2F 2) Pata 11 6rARG LT: 

20. McFeters v. Pierson, 15 Colo. 
201, 24 P 1076, 22 AmSR 388; Mc- 
Kay v. McDougal, 19 Mont. 488, 48 
Pp 988. But see Bohanon v. Howe, 2 
Ida. (Hasb.) 453, 17 P 583 (holding 
that, where the right of possession 
is made by the pleadings a ma- 
terial issue, plaintiff, in order to 
recover, must plead and prove that 
he is a citizen of the United States, 
or that he has declared his intention 
to become such). : 

[a] Review.— Where the com- 
plaint contains no averment of citi- 
zenship on the part of plaintiff, but 
there is no issue, objection, or spec- 
ific assignment or error in that re- 
gard by defendant below, it will not 
be considered on appeal. Jackson v. 
Dines. 13 Colo. 90,2217 Pe 918. 

21. Daggett v. Yreka Min., 
Go., 149) Gal. 357, 86 PB 968° 

22. Generally see Actions §§ 188- 


etc., 


274. 
23. See Trespass [38 Cyc 1097]. 
24. Olaine v. McGraw, 164 Cal. 


424, 129 P 460; Hughes v. Dunlap, 91 
3885, 27 P 642; Collins v. Zella 
Min. Co., 198 Ky. 770, 250 SW 96. 


Injunctive relief generally see 
infra §§ 505-520. 

25, c.umited’ Coal iCo. vy. 9 Canon 
City Coal Co., 424 Colo: 116; 48 -P 
1045. 

26. Jackson y. Gunton, 26 ‘fa. 
Super. 203 [aff 218 Pa. 275, 67 A 
457]. 

[a] Dlustration——A claim to re- 


[40 C. J.—58] 


cover treble damages for wrongfully 
mining and converting coal on an- 
other’s property, and single damages 
for injuries to the mine caused by 
negligence in mining the coal so re- 
moved, may be joined in one action 
where both grow out of the same 
trespass. Jackson v. Gunton, 26 Pa. 
pena 203 [aff 218 Pa. 275, 67% A 
27. Plea or answer generally see 
Pleading [31 Cyc 126 et seq]. 


28. See generally Trespass [38 
Cyc 1085 et seq]. 
29. Jones v. Prospect Mountain 


Funnel Co., 21 Nev. 339, 31 P 642; 
Esquimalt, ete., R. Co. v. New Van- 
couver Coal Co., 6 B. C. 306. 

[a] Allegations held sufficient.— 
Where defendants’ answer admitted 
plaintiffs’ ownership of the mine, “ex- 
cept that portion hereinafter de- 
scribed,” and alleged that defendants 
were the owners of a tunnel which 
crossed under plaintiffs’ claim, and 
that one of the veins discovered in 
the tunnel had its apex outside the 
exterior limits of plaintiffs’ claim, 
but dipped under the claim, and that 
the alleged trespass was committed 
on such vein, it amounted to an ex- 
plicit denial of plaintiffs’ title to, 
and ownership of, that portion of 
the mine described in the answer. 
Jones v. Prospect Mountain Tunnel 
Co., 21 Nev. 339, 31 P 642. 

30. Cheesman v. Shreve, 40 Fed. 
787 [writ of error dism: 17 SCt 998 
mem, 41 L. ed. 1177 mem]. 

{a] Uniting claims. — Defendants 
cannot, after suit brought, unite sev- 
eral claims, each having a portion of 
the outcrop for the purpose of as- 
serting the right to follow a vein 
upon its dip, when such right does 
not exist within such claims, consid- 
ered separately. Cheesman Vv. 
Shreeve, 40 Fed. 787 [writ of error 
dism 17 SCt 998 mem, 41 L. ed. 1177 
mem ]. 

31. Right of Way Oil Co. v. Gladys 
City Oil) etesy Con 106 sTex. 994) 157 
SW 737, 51 LRANS 268 [aff (Civ. A.) 
Ties SAW AUG ee 

[a] Deductions.—In an action for 
damages for taking oil from land 
through mistake as to ownership, de- 
fendant cannot complain that the 
value of the oil at the surface is ad- 
judged against him, where he does 
not plead or prove the cost of ex- 
tracting. Right of Way Oil Co. v. 
Gladys City Oil, etce., Co., 106 Tex. 
94, 157 SW 737, 51 LRANS 268 [aff 
(iv. AS) 137 SW iT 

32. Wakeman v. Norton, 24 Colo. 
192, 49 P 283. 


33. McDonald v. Montana Wood 
Co., 14 Mont. 88, 35 P 668, 43 AmSR 
6165 Wallace v. Creelman, 17 N. S. 


[a] Thus, in an action for tres- 
pass upon a placer mining claim, de- 
fendant cannot avail himself of an 
alleged forfeiture of such claim by 
failure to do the necessary represen- 
tation work thereon, where he does: 
not plead such forfeiture, and fails: 
to connect himself with any title ad- 
verse to plaintiffs and there is no 
evidence of a location by anyone on 
account of such forfeiture. McDon- 
ald. v. Montana Wood Co., 14 Mont. 
88, 35 P 668, 48 AmSR 616. 

{b] Plea held insufficient.—Where, 
in an action for trespass to plain- 
tiff’s mining areas, defendant justi- 
fied as commissioner of mines under 
a forfeiture, and set out in one of 
his pleas, inter alia, that all proceed- 
ings requisite by law to be taken to 
effect a forfeiture of such lease were 
taken, and all necessary notices set- 
ting out defaults and breaches were 
duly given, and defendant being such 
commissioner duly gave judgment 
forfeiting such lease in the form and 
manner prescribed by law, this plea 
did not set out with sufficient par- 
ticularity the steps taken to give the 
commissioner jurisdiction to forfeit 
the lease. Wallace v. Creelman, 17 
N. S. 418. 

34. Lazarus v. Lehigh, ete., Coat 
Co., 228 Pa. 532, 77 A 817; Esquimalt; 
etec., R. Co. v. New Vancouver Coal 
re B. C. 162 [allowing app 6 B. C. 
[a] Affidavit of defense held in- 
sufficient.—In assumpsit for the 
value of coal mined from land, form- 
ing part of a larger tract operated 
under a lease from plaintiff’s prede- 
cessor in title to assignors of defend- 
ant, an affidavit of defense denying 
title to the small tract in plaintiffs 
or their predecessors and claiming 
title in defendants by purchase after 
the lease, but not showing any chain 
of title in defendants from the com- 
monwealth, is insufficient as not con- 
taining an averment as to how title 
vested in defendants’ grantors, and 
admits the lease and defendants’ pos- 
session thereunder. Lazarus” vy. 
Lehigh, etc., Coal Co., 228 Pa. 532, 77 
A 817. 

35. Generally see Pleading [31 Cyc 
221 et seq]. 


36. Bullion, etc., Min. Co. v. Bu- 
reka Hill Min. Co., 5 Utah 8, 11 P 
515. 

37. Bullion, etc., Min. Co. v. Eu- 


reka Hill Min. Co., supra. 
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general rules apply as to the issues,** proof,*® and 
Under an answer denying 
ownership as well as all other allegations of the 
defendant may offer evidence of his 
ownership and occupancy under a prior location, 
without specially pleading such defense.* 

[§ 461] (7) Evidence—(a) In General. 
eral rules of evidence,** particularly those that 
are applicable in trespass generally,*® apply in an 
action for trespass to mining property, in regard 
to the presumptions,** burden of proof,*> admis- 
sibility,*® and weight and sufficiency of the evi- 
A map which purports to show the lines 
of the location of plaintiff’s claim, and which de- 
parts widely from the data established by the best 
evidence plaintiff ean offer to prove the original 
location of his claim, is of no value as evidence 
where it is not supported by the testimony of a 
person knowing the position of the monuments which 


variance.?° 


complaint, 


dence.*? 


define the lines.*® 


38. Coiumbia Copper Min. Co. v. 
Duchess Min., etc., Co., 138 Wyo. 244, 
19 72 385. See generally Pleading 
[31 Cyc 670 et seq]. 

{a] Matters in issue. — Where 
neither party to an action for tres- 
pass on a mining claim has acquired 
a perfect right to a conveyance from 
the government, the only question to 
be determined is the-right of pos- 


session. Columbia Copper Min. Co. v. 
Duchess Min., etc., Co., 13 Wyo. 244, 
49\ P 385. 


a9. McFeters v. Pierson, 15 Colo. 
201, 24 P 1076, 22 AmSR 388; Driscoll 
v. Dunwoody, 7 Mont. 394, Gh 726; 
Little v. Greek, 233 Pa. 534, 82 A 


955. See generally Pleading [31 Cye 
674]. 
{a] A denial of the existence of 


plaintifi’s claim and the taking of 
any ore (1) therefrom permits de- 
fendant to show that the title to the 
ore claimed by plaintiff is in a third 
person. Driscoll v. Dunwoody, 7 
Mont. 394, 16 P 726. (2) And where 
defendants’ evidence was that the 
apex of the vein from which the ore 
was taken lay outside plaintiff's 
boundary lines, and within another 
claim, and it did not appear that the 
“discovery” of either claim was on 
the vein in question, it was proper 
rebuttal testimony for plaintiff to 
show that the apex of the vein was 
within his lines. Driscoll v. Dun- 
woody, supra. 


{b] Matter not required to be 
proved.—An averment by plaintiff 
that he is the owner, and in the 


actual possession, of the claim, e- 
scribing it by name as situate in a 
certain mining district and duly re- 
corded in the records of such county, 
giving book and page, does not nec- 
essarily import that plaintiff is the 
owner in fee of the claim, and he is 
not bound to prove his title by pat- 
ent from the United States. Mc- 
Feters v. Pierson, 15 Colo. 201, 24 
P 1076, 22 AmSR 388. 

40. Bullion, etc., Min. Co. v. Eu- 
reka Hill Min. Co., 5 Utah*3, 11 P 


200) See generally Pleading [31 Cyc 
700]. 
[a] Immaterial variance. — Bul- 
lion, ete,,. Min. Co... v. Eureka Hill 
fin. Co., 5 Utah 3, 11 P 515. 

41. Olaine v MoGraw, 164 Cal. 


424, 129 P 460. 


42. Generally see Evidence 22 C. J. 
DL: 

43. See Trespass [38 Cyc 1104 et 
seq]. 


44. See infra § 462. 


45. See infra § 463. 
46. See infra § 464. 
47. North Jellico Coal Co. v. Hel- 


219 SW 185; and 
See generally 
Trespass [38 


(1) 


ton, 187 Ky.394, 
cases infra this note. 
Evidence §§ 1730-1806; 
Cye TTL. 

{a] Evidence held sufficient: 
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plaintiff’s 


The gen- 


Of ownership. 


another’s 


To justify the court in submitting 
to the jury the question whether the 
taking of the ore was through mis- 
take and in good faith, or intentional 
and willful. Liberty Bell Gold Min. 
Co. v. Smuggler-Union Min. Co., 203 
Hed: 795.) 122) CCA. 113) «(action “for 
trespass by removing and converting 
ore from a mine). (2) To show tnat 
defendant pulled the pillars in the 
mine in question. New Coronado 
Coal Co. v. Jasper, 144 Ark. 58, 222 
SW 22, (3) To support a verdict 
for plaintiff in a case of trespass for 
taking coal from plaintiff's land ad- 
joining defendant’s mine. Williams 
v. May, 44 Kan. 179, 24 P 52 (where 
defendant denies the trespass, and 
an experienced miner, who was well 
acquainted with defendant’s mine, 
testified that it would take a year to 
remove all the coal therefrom in the 
way the shaft was then operated, and 
it was shown that defendant’s lessee 
had worked the mine for more than 
a year close to plaintiff's land). (4) 
To support a verdict for plaintiff in 
a suit for trespass in taking coal 
from plaintiff's lands, his evidence as 
to the amount of coal] taken being the 
best within his power to produce. 
Lyons v. Central Coal, ete., Co., 239 
Mo. 626, 144 SW 503. (5) To sus- 
tain a finding that the acts of de- 
fendants in taking coal from plain- 
tiff’'s mine were willful, wanton, and 
malicious. New Coronado Coal Co. 
v. Jasper, supra. (6) To warrant a 
finding that a quitclaim deed given 
by plaintiffs was intended to cover 
the minerals reserved. Hyde Park 


Inv. Co. v. Glenwood Coal Co., 170 
Iowa 5938, 153 NW 181 (action for 
trespass and for injunctive relief 


brought in reliance on a reservation 
of mineral rights in land). 

[b] Evidence held insufficient: (1) 
To show that plaintiffs’ claims had 
been so marked on the surface that 
the boundaries could be readily 
traced, or that the claims as marked 
had their end lines parallel, so as to 
entitle plaintiffs to follow the vein 
beyond the side lines of their claims 
into the ground in controversy. Dag- 
gett v. Yreka Min., etc., Co., 149 Cal. 
357, 86 P 968 (trespass for taking 
ore from plaintiff's mining ground). 
(2) To show that the apex of the 
vein from which ore was taken was 
within plaintiffs’ claim. Barker v. 
Condon, 53 Mont. 585, 165 P 909. (8) 
To support finding as to amount of 
coal removed. Wright v. Chicago- 
Herrin Coal Co., 190 Ill. A. 567; Burke 
Hollow Coal Co. v. Lawson, 151 Ky. 
05, 151 SW 657. 

[c] As to delay in bringing ac- 
tiom.— Evidence, in an action for 
trespass brought more than eight 
years after the trespass, when con- 
sidered in connection with defend- 
ant’s answer, held to support a find- 


[§ 462] (b) Presumptions.*? 
trespass upon mines or mining property, as in 
other actions, presumptions are indulged as to the 
existence of. certain facts,°° such as the presump- 
tion as to the course and strike of a lode extend- 
ing through the entire length of the claim,’* or 
the presumption that the trespass was willful and 
intentional where the taking is admitted or proved.°? 


[§§ 460-462 i | 


In an action for 


In accordance with the general 


presumption that the owner of the surface of land 
is entitled to all 
the presumption prevails in an action for trespass, 
as well as in other actions, that the owner of a 
mine or mining claim is the owner of all deposits 
of mineral within the vertical boundaries of his 
claim,®** until it is shown by a preponderance of 
evidence that such deposits are part of a vein 
or lode having its apex within the boundaries of 
claim,°> the burden being upon the party 


mines and minerals beneath,°* 


ing that plaintiff did not have actual 
knowledge of the trespass prior to 
six months of the bringing of the 
action, so that the action was not 
barred under the statute, limiting an 
action for trespass to three years, 
and providing that when trespass is 
committed by underground workings 
on any mining claim the cause of ae- 
tion shall not accrue until the dis- 
covery of the trespass. Bullion Beck, 
ete., Min. Co. v. Eureka Hill Min. 
Co., 36 Utah 329, 103 P 881. 

{d] Market value of coal.—Mere 
opinion evidence as to what coal was 
worth to witnesses and as to the 
price at which coal was selling on 
a royalty basis, without testimony as 
to sales of coal in the vicinity, is 
insufficient to show the market value 
of the coal. North Jellico Coal Co. 
v. Helton, 187 Ky. 394, 219 SW 185. 

[e] A verdict for treble damages 
for mining coal on the land of an- 
other cannot be sustained, where the 
only witness offered by plaintiff to 
show that the improper mining was 
knowingly done is a person without 
engineering knowledge of the divid- 
ing line, who fixes no time for the 
alleged intrusion, and bases his op!in- 
ion on a mere guess. Curtis v. 
Soisson, 65 Pa. Super. 64. 

48. Daggett v. Yreka Min., 

Coxe 149 ‘Cals 857% 864 P2968: 

Maps as evidence generally see 
Evidence § 918 

49. Presumptions Oe to validity of 
patents see supra § 3 

50. Bulli Coal Min. , v. Osborne, 
[1899] A. C. 351. See generally Evi- 


etc., 


ie §§ 25-88; Trespass [88 Cyc 
1 : 
[a] Im the case of a concealed 


trespass in the working of coal mines 
there is no presumption either that 
the. trespasser has extracted his 
neighbor’s coal in the usual or proper 


mode, or in an improper mode. Bulli 
Coal Min. Co. v. Osborne, [1899] 
AwmiGrabsks 

51. Wakeman v. Norton, 24 Colo. 


See generally supra 
Liberty Bell Gold Min. Co. v. 


192, 49 P 283. 
§ 238. 
52. 


Smugegler-Union Min. Co., 203 Fed. 
795,, 122 CGA 113; 

53. See supra § 440. 

54. Barker v. Condon, 53 Mont. 
585, 165 P 909; Jones v. Prospect 
Mountain Tunnel Co., 21 Nev. 339, 
31 P 642. See generally supra § 238. 


55. Wakeman v. Norton, 24 Colo. 
192, 49 P 283; Barker v. Condon, 
538 Mont. 585, 165 P 909; Jones v. 
Prospect Mountain Tunnel Co., 21 
Nev. 339, 31 P 642. See generally 
supra § 238. 

[a]. Rule applied. — Where an 
owner is found extracting ore from 
a vein beyond his side lines and be- 
neath the surface of another’s claim, 
the presumption would be against 


Yor later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


el ie oe eT 


§§ 462-464] 


asserting such fact to prove it.5¢ 
the absence of evidence to the contrary, the pre- 
sumption will be indulged, that a person in the un- 
interrupted possession of a mine or mining ground 
for a long period of time is the owner thereof.” 


[§ 463] (c) Burden of Proof. 


rules applicable to burden of proof in similar 
actions generally,®® plaintiff, in an action for tres- 
pass to mining property, has the burden of prov- 
ing all facts within the issues made by the plead- 
ings that are necessary to make out at least a 
prima facie case of trespass in his favor,°® and to 
show the damages he has sustained.®° 
plaintiff has established a prima facie case in his 
favor, it is then incumbent on defendant to adduce 
evidence to overcome plaintiff’s contention, either 
by disproving plaintiff’s case,*! such as to over- 


come a presumption of willful and 


him, and prima facie he would be a 
trespasser, until he made it appear 
that he got there by following the 
lode on its dip from its apex within 
his lines. Barker v. Condon, 53 Mont. 
585, 165 P 909. 

56. Calhoun Gold Min. Co. v. Ajax 
Goldsmiiinas iCosin2 Ta Colo. (1:4. 45910 P 
607, 83 AmSR 17, 50 LRA 209 [aff 
182°'U. S. 499, 21 SCt 885, 45 L. ed. 


1200]. And see cases supra § 238 
note 22. 

Burden of proof generally see 
infra § 463. 

S7.-8Penny “vo Central” Coal, ete: 
Cos 138) Peds 769,71 CCA! 135. 

{aj QDiustratiom—Where a_ reli- 


gious society had had uninterrupted 
possession of Jand in controversy for 
thirty years or more, using it as its 
own, it would be presumed, in the 
absence of an existing deéd to the 
land, that plaintiff’s entry was under 
a purchase, and that its grantor had 
lawful right to convey. Penny v. 
Central Coal, ete., Co., 138 Fed. 769, 
WV COA “135; 

Presumption of rightful possession 
generally see supra § 162. 

Title by adverse possession gener- 
ally see supra §§ 444-447. 

58. See Evidence §§ 13-24; Tres- 
pass [38 Cyc 1104]. 

59. Daggett v. Yreka Min., etc., 
Co., 149 Cal. 357, -86 -P 968; Jones 
v. Prospect Mountain Tunnel Co., 21 
Nev. 339, 31 P 642; Little v. Greek, 
2337 Pa. 1534) 82. A°-955;Bartlett” v. 
Nova Scotia Steel Co., 39 N. S. 456, 
1 EastLR 293 [app cism 38 Can. S. C. 
336]; Bartlett v. Nova Scotia Steel 
Co., Ltd., 35 N. S. 376 [app dism 35 
Can. S. C. 527]. 

{a] Dlustration.—In an action for 
damages for mining and removing 
coal from a portion of a leased tract 
‘which had been excepted, the burden 
is on plaintiff to show the coal re- 
moved from the excepted portion. 
Little v. Greek, 233 Pa. 534, 82 A 955. 

{b] Burden to overcome defend- 
ant’s rebuttal. Jones v. Prospect 
Mountain Tunnel Co., 21 Nev. 339, 
31 P 642. 

60. Kishi v. Humble Oil, etc., Co., 
(Tex. Civ. A.) 261 SW 228. 

61. Little Pittsburg Cons. Min. Co. 
v. Little Chief Cons. Min. Peau O16 
Colo. 223; pts Pied, tr AmSR 1226, 
15 MorrMinR 655; Maloney v. King, 
25 Mont. 188, 64 P 351. 

[a] MDllustrations.—(1) Where ore 
has been taken by willful trespass 
from plaintiff's ground, part before 
and part since plaintiff became owner 
of the premises, the burden of proof 
is on defendant to show how much 
was taken before the change of own- 
ership; otherwise he will be held for 
the whole. Little Pittsburg Cons. 
Min. Co. v. Little Chief Cons. Min. 
©o, 14 Coloe 223, 207%" P 760," 7 “AmSR 
226, 15 MorrMinR 655. (2) Where 
in an action for damages sustained 
by plaintiffs, owing to the removal 
of ores from their mining location, 
plaintiffs having shown. prima facie 
the amount taken, it was incumbent 


MINES AND MINERALS 


So also, in 


Following the 


But where 


admissibility of 
the question of 


intentional tres- 


on defendants to show that they took 
a less quantity than plaintiff's proof 
tended to show. Maloney v. King, 
25 Mont. 188, 64 P 351. 

62. Liberty Bell Gold Min. Co. v. 
Smuggler-Union Min. Co., 203 Fed. 
W95.) 122) CCA: 113. 

63. Cheesman v. Shreeve, 37 Fed. 
36; Willis Coal, ete., Co. v. Missouri, 
etc., Coal Co., 206 Tll. “A. 192. 

[a] Thus parties who attempt to 
enter beneath the surface within the 
side lines of the claims of another, 
and to mine and take ore therefrom, 
are prima facie tréspassers, and 
hence must assume the burden of 
showing that they are on one ‘of 
their own~ veins. Cheesman  v. 
Shreeve, 37 Fed. 36. 

64. Extralateral rights 
see supra §§ 239-256. 

65. Daggett v. Yreka Min., etc., 
Co., 149 Cal. 357, 86 P 968; Red Wing 
Gold Min. Co. v. Clays, 30 Utah 24z, 
83 P,841; Byron N. White Co. v. Star 
Min., etc., Co., 41 Can. §.'C. 377 [dism 
app 13 B. C. 234, 7 WestLR 147]. 

{a] Extent of proof.—In an action 
for trespass on the extralateral dip 
of a vein having its apex within 
plaintiff’s location, plaintiff is nov 
bound to establish the identity of the 
vein by an actual tracing thereof from 
within the surface lines of their lo- 
cation to the point of the alleged tres- 
pass, but is only bound to show the 
continuity of the vein between the 
apex within his lines and the point 
at which defendant is mining by sat- 
isfactory evidence. Daggett v. Yreka 
Min., ete!; Co:, 149 Cal. 357, 86. P 968. 

66. See generally Evidence § 89 et 


q. 
67. See Trespass [38 Cyc 1106 et 
seq]. 

63. See cases infra this note and 
notes 69, 70. 

[a] A patent from the United 
States may be admitted, althougn 
the laws of the United States require 
all patents from the general land of- 
fice to be recorded in that office, 
from which exemplifications authenti- 
cated by the seal and certificate of 
the commissioner may be obtained as 
evidence. Bullion, ete., Min. Co. v. 
Bureka Hill Min. Co., 5 Utah 3, 11 BP 
515. 

69. Campbell v. Rankin, 99 U. S. 
261, 25 L. ed. 435; Jones v. Prospect 
Mountain Tunnel Co., 21 Ney. 339, 
31 P 642. 

{a] The local record of a mining 
community is the best evidence of 
the rules and customs governing their 
mining interests, but is not the best 
or only evidence of priority or ex- 
tent of actual possession. Campbell 
v. Rankin, 99 U. S. 261, 25 L. ed. 435. 

[b] Adverse possession. — Where 
defendant pleads title by virtue ot 
adverse possession of a mine, evi- 
dence which tends to prove that such 
possession has been under a claim ot 
ownership, and in hostility to the true 
owner is admissible. Jones v. 
Prospect Mountain Tunnel Co., 21 
Nev. 339, 31 P 642. 1 


generally 


se 
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pass raised by plaintiff’s evidence,®* or by showing 
matters of defense alleged by him.** 

As to extralateral rights.*+ 
tion is made, whether by plaintiff or defendant, 
that the place from which the minérals were re- 
moved was within his extralateral rights, the bur- 
den is on him to prove the identity and continuity 
of the vein from the apex within his claim to the 
extralateral workings.®® 

[§ 464] (d) Admissibility. The general rules as 
to relevancy, competency, and materiality of the 
evidence,®* particularly those rules which apply in 
actions of trespass in general,®’ govern in an action 
for trespass on mining property in determining the 


Where the conten- 


particular evidence,®* such as on 
priority or extent of the posses- 


sion or claim,®® or on the issue of damages.’° 
Where defendant claims that a lode within the 


Cc In Nova Scotia, where a copy 
of a plan from the crown lands office, 
as to which one of plaintiff’s wit- 
nesses is cross-examined, and whicn 
is put in by defendant’s counsel, with- 
out restriction, as part of his generat 
evidence, it is in for all purposes tu 
which plaintiff might apply it, ana 
may properly be used for the purpose 
of proving measurement made on the 
ground. Bartlett v. Nova Scotia Steel 
Co., Ltd., 35 N. S. 876 [app dism 35 
Cans Se. 52740 

70. Golden Reward Min. Co. v. 
Buxton Min. Co., 97 Fed. 413, 38 CCA 
228; Stewart v. Colfax Cons. Coal Co., 
147 Iowa 548, 126 NW 449; Hilty v. 
or ceoue Coal Min. Co., 55 Pa. Super. 

{a] Evidence held inadmissible.— 
In an action for mining coal under 
one fourth of an acre forming a baru 
site, reserved from a sale of the 
coal under a farm, evidence of the 
loss of the value of the farm on ac- 
count of the destruction of the exist- 
ing barn site as a suitable place for 
maintaining a barn, and evidence of 
the loss of the value of the farm, ou 
the theory that after the coal haa 
been mined under the barn there was 
no other suitable site on the premises 
for a barn, is inadmissible on the 
issue of damages. Stewart v. Colfax 
te Coal Co., 147 Iowa 548, 126 NW 


a , 

{b] Quality, quantity, and value 
of ore.—(1) Where the principal is- 
sues litigated are as to the quantity 
and value of the ore taken by de- 
fendant from plaintiff’s claim, testi- 
mony is admissible to show the total 
number of miners engaged in working 
in defendant’s mines, including sev-~ 
eral of its own claims, the total num- 
ber working on plaintiff’s claim, the 
total production from all the mines, 
and that each man took out about the 
same quantity of ore per day, on an 
average, in all the workings, as tend- 
ing to show the quantity taken from 
plaintiff’s claim; as is also the assays 
made of each shipment of ore at the 
mill, for the purpose of showing the - 
value of plaintiff’s ore. Golden Re- 
ward Min. Co. v. Buxton Min. Co., 97 
Fed. 413, 38 CCA 228. (2) Evidence 
of the average assay value of samples 
of ore taken from the side walls of 
the workings and from drifts immedi- 
ately adjacent, and shown to have 
been of the same general character 
as the body of ore removed, is ad- 
missible. Golden Reward Min. Co. v. 
Buxton Min. Co., supra. (3) In an 
action for coal wrongfully mined, a 
mining engineer, called as a witness 
for plaintiff, may base his calcula- 
tions as to the amount of coal taken 
upon maps of the workings furnishea 
him by defendant, if it appears that 
such maps covered only such portions 
of the mine as were inaccessible be- 
cause of the amount of water in 
them. Hilty v. Saltsburg Coal Min, 
Ocoi.°65 ‘Pa. Super.: 104? &(4)) UIn-Jan 
action for damages for removing coa: 
from an excepted portion of a leased 


> 
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limits of a placer patent was exempted from that 
patent, evidence of the condition of the ground and 
the extent and character of the vein disclosed by 
development made since the placer application is 
admissible,*! but a declaratory statement of the 
location of that lode is immaterial where neither 
of the parties claim title under it.’ 

Evidence that de- 
fendant had trespassed on lands of others in iso- 
lated instances is not admissible to show that the 
trespass in issue was willful;** nor is evidence 
that an unknown third person, after the commence- 
ment of the action, took out minerals admissible 


As to willfulness of trespass. 


for this purpose.** 


[§ 465] (8) Trial.75 


tract, it is not error to permit plain- 
tiffs to prove the value of the coal at 
the pit mouth, from which was de- 
ducted the cost of mining and trans- 
porting it to that point, the difference 
being the measure of the value of the 
coal in place, nor is it error to admit 
evidence of the royalty value of the 
coal in place. Little v. Greek, 233 Pa. 
534, 82 A 955. 

{c] As to prior condition of mine. 
—In an action for injury to a coal 
mine and equipment, and for the 
rental value of land adjacent thereto 
unlawfully occupied by defendant, it 
is error to admit evidence as to the 
condition and value of the mine be. 
fore plaintiff had acquired title. 
Llewellyn v. Sunnyside Coal Co., 255 
Pa. 291,\ 99 “A:-869. 

Evidence of damages from injury 
to property generally see Damages §8§ 
336-338. 

71. Washoe Copper Co. v. Junila, 
A3U Mont. 178, 1l5 sR" 91'7- 

72. Washoe Copper Co. v. Junila, 
supra. 

73. Falls Branch Coal Co, v. rroc- 
tor Coal Co., 203 Ky. 307, 262 SW 30uy, 
SULA LIT2: 

74. Durant Min. Co. v. Perey Cons. 
Min. Co., 93 Fed. 166, 35 CCA 252. 
Inspection and survey see infra 
§§ 521-527. 

76. See Trial [38 Cyc 1238]. 

Wkoosee. frespass [38 Cye Wot). 

78. Liberty Bell Gold Min. Co. v. 
Smuggler-Union Min. Co., 203 Fed. 
795, 122 CCA 113 (as to admission 
and exclusion of evidence). 

79. Hughes v. Dunlap, 91 Cal. 385, 
27 P 642. See generally Juries §§ 
12-103. 

{a] Ilustration.—In an action for 
damages for past trespasses and au 
injunction each remedy must be gov- 
erned by the same law that would 
apply if the other remedy had not 
been asked, and in so far as damages 
are sought the remedy is legal and 
plaintiff is entitled to a jury trial. 
ens Vv, Dunlap; 91 Cal.) 335,27) P 
642. 

{b] In British Columbia under 
rules 331 and 332 of the Judicature 
Act, where in a suit, respecting extra- 
lateral rights, for an injunction re- 
straining defendant from sinking an 
incline shaft in plaintiff’s claim and 
for damages, the defense is that the 
incline shaft was commenced within 
the lines of defendant’s location upon 
a vein, the apex of which lay inside 
such surface lines extended down- 
ward vertically, and that the vein had 
been followed upon its dip, the court 
may direct a trial without a jury, 
on the ground that there is an issue 
requiring scientific investigation 
which could not be conveniently tried 
by a jury. Iron Mask Gold Min. Co. 
v. Centre Star Min. Co., 6 B. C. 474. 

Durant Min. Co. v. Percy Cons. 
Min. Co., 98 Fed. 166,35 CCA 252; 
Mier v. Phillips Fuel Co., 130 Iowa 
570, 107 NW 621; Bittner v. Quema- 
honing Coal Co., 271 Pa. 579, 116 A 
42; Kingston v. Lehigh Valley Coal 
Co., 241 Pa. 469, 88 A 763, 49 LRANS 


The rules relating to trials 
in general,’® particularly those governing trials of 
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actions for trespass in general,’? apply in an action 
for trespass to mining property,’® such as in re- 
gard to the right of a jury trial,’® questions of 
law and fact,®° instructions to the jury,®* and the 
verdict or findings.*? 

An adjournment of the trial may be had for the 
purpose of doing development work to determine the 
position of the apex of the vein in question.** 
(9) Damages**—(a) In General. 
measure of damages as compensation for a tres- 
pass on mining property is ordinarily governed 
by the usual rules relating to damages,®® particu- 
larly those that apply in eases of trespass gen- 


The 


erally,®® so far as they are applicable to the facts 


peculiar to this 


557; Slike v. Sandrock, 55 Pa. Super. 
99; Pan Coal Co. v. Garland Poca- 
hontas Coal Co., 97 W. Va. 368, 125 
SE 226. See generally Trespass [38 
Cy.e WUE rials 38 Cy cs 1b NS 

[a] Questions held for jury.—(1) 
Whether defendant had taken any 
coal. Mier v. Phillips Fuel Co., 130 
Iowa 570, 107 NW 621. (2) Whether 
a part of the land involved had been 
included in a grant of the rest of the 
land. Kingston v. Lehigh Valley 
Coal Co., 241 Pa. 469, 88 A 763, 49 
LRANS 557. (38) The allowance o1 
punitive damages. Hall Oil Co. vy 
Barquin, (Wyo.) 237 P 255. 

81. See generally Trespass [38 Cyc 
1153]; Trial [88 Cyc 1594]. 

{a] Instructions held not errone- 
ous.—(1) Montana Min. Co. v. St. 
Louis Min., etc., Co., 147 Fed. 897, 
78 CCA 33 [rev on other grounds 204 
U. S. 204, 27 SCt 254, 51 L. ed. 444]. 
(2) As to measure of damages where 
ore. was taken recklessly. Liberty 
Bell Gold Min. Co. v. Smuggler- 
Union Min. Co., 203 Fed. 795, 122 CCA 
113. (3) As to rights of senior lo- 
cator in conflicting portion of over- 
lapping locations. Maine Boys’ Tun- 
nel Co. v. Boston Tunnel Co., 37 Cal. 
40. 

{b] Instructions held erroneous.— 
(1) As to burden of proof. Bartlett 
v. Nova Scotia Steel Co., Ltd., 39 
N. S. 456, 1 HastLR 293 [app dism 
38 Can. S. C. 336]. (2) In an action 
of trespass for removal of ore from 
within the boundaries of plaintiff’s 
location, an instruction that, if de- 
fendants had carried away ores be- 
longing to plaintiff, and in so doing 
they were mixed with other ores to 
which defendants were entitled, so 
that the amount of each could not be 
ascertained, plaintiff was entitled 
to recover the value of all ores taken 
with which the ores belonging tu 
plaintiffs were mixed, was held er- 
roneous in the particular case. Ma- 
loney v. King, 30 Mont. 158, 76 P 4. 

{[c] As to value of ore.—An in- 
struction as to the value of the ore 
taken from plaintiff's vein by defend- 
ants while working within the boun- 
daries of their own claim, that the 
jury should take as a basis therefor 
“the market value of such ores on 
the dump after deducting the cost ot 
mining and hoisting”’’ is not objection- 
able in that it does not also exclude 
the cost of smelting and reducing the 
ore, since the “market value” is 01 
necessity the value of the bullion 
less the cost of extracting it from the 
ore. Fitzgerald v. Clark, 17 Mont. 
oe 42 P 273, 52 AmSR 665, 30 LRA 


03. 

{d] As to willfulness or intent.— 
Where the evidence as to defendant’s 
intent in taking ore from another’s 
land adjoining his mine was conflict- 
ing, an instruction that, if defendant 
had been negligent in failing to dis- 
cover the location of his property, he 
was estopped to say that the taking 
was not willful or intentional, is er- 
roneous. Durant Min. Co. v. Percy 
Cons. Min. Co., 93 Fed. 166, 35 CCA 


class of cases, and as controlled 


by the facts of the particular case,** such as 


252. \ 

82. Liberty Bell Gold Min. Co. v. 
Moorhead Min., ete, Co., 58 Cole. 
808, 145 P 686; Bryson v. Crown Oit 
Co., 185 Ind. 156, 112 NE 1; Hoffman 
v. Buchanan, 83 Pa. Super. 454. See 
generally Trespass [388 Cye 1156]; 
Trial [88 Cyc 1868 et seq]. 

[a] A verdict for plaintiff will be 
sustained where evidence is produced 
which establishes that defendant had 
mined a vein of coal specifically re- 
served to the original grantor. Hoff- 
man v. Buchanan, 83 Pa. Super. 454. 

[b] Special findings held not er- 
roneous.—In an action to recover the 
value of coal alleged to have been 
removed from beneath the land of 
plaintiff, that the cost of transport- 
ing the coal to the top of the mine 
was forty-five cents per ton. Wright 
v. Chicago-Herrin Coal Co., 190 Ill. 
AS 5672 

[ec] Special findings held errone- 
ous.—(1) As to amount of coal re- 
moved, as being against the weight 
of the evidence. Wright v. Chicago- 
Herrin Coal Co., 190 Ill. A. 567. (2) 
A finding, in an action of:trespass for 
the wrongful mining of coal, that the 
cost of transporting coal from where 
it was mined to the top was twenty- 
five cents a ton, is not sustained 
where the lowest estimate in evidence 
is forty-four cents a ton. Perrine v. 
Chicago, ete CoahbdCo.o1'73 snes As 


287, 

83. Noble Five Cons. Min., etc., 
Co., Ltd. v. Last Chance Min. Co., 9 
Baie s rol: 

[a] Thus, where, in an action be- 
tween adjoining mineral owners, for 
damages and injury, defendant claims 
extralateral rights authorizing the 
acts sought to be enjoined, he will 
not be forced on to trial without 
being given a fair opportunity of 
doing such development work as may 
be necessary to determine the posi- 
tion of the apex of the vein in ques- 
tion.. Noble Five Cons. Min., etc., 
i v. Last Chance Min. Co., 9 B. C. 

Adjournments pending trial gen- 
erally see Trial [38 Cyc 1299]. 

84. Damages for flooding mining 
property see infra IV, D. 


85. See Damages 17 C. J. p 699. 

See Trespass [388 Cyc 1122 et 
seq]. ; 

87. U. S—Midland Oil Co. v. Tur- 


ner, 179 Fed. 74, 102 CCA 368. 

Ark.—New Coronado Coal Co. v. 
Jasper, 144 Ark. 58, 222 SW 22. 

Cal.—Brookshire Oil Co. v. Cas- 
malia Ranch Oil, ete., Co., 156 Cal. 
Olly eNOS 192 te 

_Ill—McLean County Coal Co. v. 
Lennon, 91 Ill. 561, 38 AmR 64; Mc- 
Lean County Coal Co. v. Long, 81 
1UDS “Bisse 

Md.—Franklin Coal Co. v. McMil- 
lan, 49 Md. 549, 33 AmSR 280. 

Nev.—Paul v. Cragnaz, 25 Nev. 293, 
59 P 857, 60 P 983, 47 LRA 540. 

N. Y.—White v. Miller, 78 Misc. 428, 
139 NYS 660. 

Tex.—Kishi v. Humble Oil, etc., Co. 
(Civ. A.) 261 SW 228. 


Se a a ee 
For later cages, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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whether the trespass was innocent or willful.** 
Where under the circumstances plaintiff is entitled 
only to compensation for the injuries sustained, 
the measure of damages is the value of the ore 
or mineral taken, as determined from the facts and 
circumstances,®? and in addition thereto damages, if 
any, for injury to the mineral not taken,®° and to 
the real estate;®t and in a proper case additional 
damages may be recovered for withholding compen- 


sation to the rightful owner.®” 


A lessor may recover for ore taken from the 
demised premises by a trespasser, 
extent of the royalty he should have received from 


the lessee.? 
As to mineral remaining in place. 


pass renders unmined coal or other mineral un- 
recoverable, the measure of damages therefor is 
generally the value of the coal or mineral in place, 
in the soil;®* and not its value at the mouth of 
the mine even though the trespass was willful.% 
Where, however, the coal or mineral remaining in 
place is necessary to support the surface, and there- 


Eng.—Bulli roe Min. Co. v. Os- 
borne, Sees C. 351. 

yukon T.—Olsen vy. Desjarlais, 15 
WestLR 72. 

And see cases infra notes 88-92. 

[a] TWlustrations.—(1) Where oil 
wells, drilled by defendants as tres- 
passers on the land of complainant, 
pending a suit to recover possession, 
are operated by a receiver, who uses 
defendants’ tools and machinery, and 
the oil produced is awarded to com- 
plainant, but defendants are allowea 
to keep the proceeds of that pro- 
duced by them, less a royalty, and 
to remove their tools and machinery, 
they are entitled to a fair rental for 
their use by the receiver, and are not 
chargeable with any part of his com- 
pensation for operating the wells. 
Seep v. Spade, 179 Fed. 77, 102 CCA 
3715 Midland Oil. Co. v. ‘Turner, 179 
Fed. 74, 102 CCA 368 [mod 167 Fed. 
646]. (2) Where in an action against 
the owner of an undivided two-thirds 
interest in a mine for excluding a 
lessee of the other undivided one- 
third interest therefrom, it is shown 
that plaintiff is a practical miner, 
and that there was a reasonable prob- 
ability that he would have minea 
sufficient ore during the term of the 
lease to have yielded him a profit ot 
fourteen thousand dollars had he 
been permitted to work the mine as 
he proposed and intended to do, a 
verdict for two thousand two hun- 
dred and eighty-seven dollars ana 
fifty cents is not excessive. Paul v. 
Cragnaz, 25 Nev. 298, 59 P 857, 60 fr 
983. 47 LRA 540. 


{b] Damages for pulling pillars in 
mine.—Where an adjoining owner 
wrongfully pulled pillars in plain- 


tiff’s coal. mine, causing a squeeze 
and rendering it impossible for plain- 
tiff to mine his coal, which he haa 
sold under contract, the measure ot 
damages was the profit that plaintift 
would have netted on the unrecover- 
able coal, such profits being ascer- 
tainable with reasonable certainty. 
New Coronado Coal Co. v. Jasper, 144 
Ark. 58, 222 SW 22. 

88. Pan Coal Co. v. Garland Poca- 
hontas? Coal Co... 97 W...Va...868, 125 
SE 226; Petrelli v. West Virginia. 
Pittsburgh Coal Co., 86 W. Va. 607, 
104 SE 103. See generally infra §3 
467-469. . 

89. U. S.—Mexican Gulf Oil Co. v. 
Compania Transcontinental de Pe. 


troleo, 281 Fed. 148 [aff 292 Fed. 
846]. 

Cal.—Hendricks v. Spring Valley 
Min., etc., Co., 58 Cal. 190, 41 AmR 
257. 

v. Colfax Cons. 
Coal Co., 147 Iowa 548, 126 NW 449. 


Pa.—Bittner v. Quemahoning Coal 
Co 271--Pa.-519. 116A 42: 
Ont.—Farah v. Bailey, 10 OntWR 
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fore has no market value, there can be no recovery 
therefor ;°° but if the coal or mineral remaining 
in place has a market value greater than the 
amount of damages which its removal would cause 
to the surface, the owner is entitled to recover for 
any depreciation in the market value caused by the 
manner in which the trespasser had mined through 


The measure of damages 


for injury to the right to take natural gas is the 


at least to the 


difference at the point where taken between the 
value of the natural flow and that of the diminished 
flow directly attributable to the wrong.°® 


[§ 467] (b) As Dependent upon Innocence or 


Where the tres- | Willfulness of 


and takes ore, 


ages 


252 [aff 17 Ont. L. 1, 11 OntWR 1020]. 

[a] Illustrations.—(1)In an action 
for mining coal under a tract re- 
served from a sale of the coal under 
a larger tract, the measure of dam- 
ages is the value of the coal in the 
reserved tract immediately before the 
taking and removal thereof, based on 
its accessibility by the mining opera- 
tions under the sale, and not the 
value of the coal in place, regardless 
of the facilities for its removal af- 
forded by the operations. Stewart v. 
Colfax Cons. Coal Co., 147 Iowa 548, 
126 NW 449. (2) When in deep placer 
mining, earth and gravel fall from 
plaintiff’s claim on defendant’s claim, 
because of defendant’s removal of 
lateral support, and defendant ex- 
tracts the gold therefrom, he is liable 
for the value of such gold unless the 
cost of extraction exceeds such value. 
Hendricks v. Spring Valley Min., etc., 
Co., 58 Cal. 190, 41 AmR 257. 

$0. Barton Coal Co. v. Cox, 39 Md. 
1, 17 AmR 525. And see infra text 
and notes 94, 95. 


91. Ala.—Warrior Coal, etc., Co. v. 
Mabel Min-—Co;, 112 Ala. 624, 20, :S 


Md.—Blaen Avon Coal Co. v. Me- 
Culloh, 59 Md. 403, 43 AmR 560. 

Mass.—Stockbridge Iron Co. v. 
Cone Iron Works, 102 Mass. 80. 

Mo.—Austin v. Huntsville Coal, 
etc., Co., 72 Mo. 535, 37 AmR 446. 

Okl.—North Healdton Oil, ete Coz 
v. Skelley, 59 Okl. 128, 158 P 1180. 

Pa.—Bittner v. Quemahoning Coal 
Co., 271 Pa. 579, 116 A 42. 

Can.—National Trust Co. v. Miller, 
46 Can. S. C. 45, 3 DomLR 69. 

{aj Injury to a spring upon the 
land by reason of the wrongful re- 
moval of coal or other mineral may 
be considered as an element of dam- 
ages. Bittner v. Quemahoning Coal 
Cowe2td, ‘Rar 579,45 116. Aa? al tye ve 
Saltsburg Coal Min. Co., 55 Pa. Super. 


{b] Destroying prospect hole.— 
The measure of damages in action of 
tort for destroying prospect hole for 
oil or gas by lack of ordinary care 
is ordinarily the value of the hole 
fixed at the amount necessary to 
bring it to the point where such de- 
struction occurred. North Healdton 


Oil, ete., Co. v. Skelley, 59 Okl. 128, 
LOS ell S:0: 
{c] Cutting timber.—The measure 


of damages in an action by a patentee 
of mining lands for a trespass in 
cutting and removing pine timber is 
the full value of the timber so cut 
and removed. National Trust Co. v. 
Miller, 46 Can. S. C. 45, 3 DomLR 
69. 

Liability for injuries to real prop- 
erty from operation of mines gen- 
erally see intra IV, D. 

92. Bryson v. Crown Oil Co., 185 


Trespass—aa. Innocent Trespass. 


Where the trespass is an innocent one, that is, 
where a person by mistake, or unintentionally and 
in the honest belief that he is exercising a right 
which he has, enters upon the property of another, 
coal, 
from,®® in a few jurisdictions the measure of dam- 
is the value of the ore or 


oil, or other mineral there- 


mineral after 


Ind. 156, 112 NE 1. 

93. New Dunderberg Min. Co. v. 
Old, 97 Fed. 150, 38 CCA 89; Stock- 
bridge Iron Co. v. Cone Iron’ Works, 
102 Mass. 80, 6 MorrMinR 317. 

[a] Where the ore is taken out 
by a lessee of defendant who receives 
a royalty thereon, such royalty may 
be taken as his net profit, which 
plaintiff may recover, together with 
interest thereon from the date of con- 
version. New Dunderberg Min. Co. 
v. Old, 97 Fed. 150, 38 CCA 89; Colo- 
rado Cent. Cons. Min. Co. Vv. Turck, 
10 Bed. 294, 17 €CA128. 

Trespass or conversion by lessee 
See infra § 623. 

94. Pan Coal Co. v. Garland Poca- 


hontas Coal Co., 97 W. Va. 368, 125 
SE 226. 
95. Barton Coal Co. v. Cox, 39 Md. 


1,17 AmR’525; Pani (Coal Co.-v..Gar- 
land Pocahontas Coal Co., 97 W. Va. 
368, 125 SE 226. 

[a] MTllustration.—The measure of 
damages in trespass for mining coal 
when defendant had so injured the 
coal left in pillars that it was diffi- 
cult or impossible for plaintiff to 
mine the same is the value per ton 
in its native bed of all coal which 
could not be removed and the in- 
creased expense of mining that which 
could be removed. Barton Coal Co. v. 
Cox) 39° Ma) 1, Li, {Am R525. 

Measure of damages for willful 
pg tee generally see infra §§ 468, 


96. Hilty v. Saltsburg Coal Min. 
Co., 55 Pa. Super. 104. 

97. Hilty v. Saltsburg Coal Min. 
Co., supra. 

98. Louisville Gas Co. v. Kentucky 
Heating Co., 132 Ky. 485, 111 SW 
374, 33 KyL 912. 

99. U. S.—Resurrection Gold Min. 
Co. v. Fortune Gold Min. Co., 129 Fed. 
668, 64 CCA 180. 

Ark.—Ward v. Spadra Coal Co., 272 
Sw 3538. 

Colo.—Montrozona Gold Min. Co. v. 
Thatcher, 19 Colo. A. 371, 75 P 595. 

Ill.—Donovan y. Consolidated Coal 
Sie 187 Ill. 28, 58 NE 290, 79 AmSR 


Ind.—Kahle v. Crown Oil Co., 180 
Ind. 131, 100 NE 681 

Ky.—Middle Creek Coal Co. v. Har- 
ris, 205 Ky. 119, 265 SW 465. 

And see cases infra notes 1, 2. 

{a] Tliustration of innocent tres- 
passer.—Where a lessor instructed 
his lessee to mine all the coal in a 
vein which in fact ran into a neigh- 
bor’s land, and it was fairly inferable 
that he thought the vein would run 
out before reaching the boundary of 
his claim, the lessor was an inad- 
vertent trespasser, and liable only for 
value of coal as it lay in ground. 
Ward v. Spadra Coal Co., (Ark.) 272 
SW 353; Donovan vy. Consolidated 


. 
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severance, without any deduction for the labor in 
effecting the severance;! but the rule supported by 
the weight of authority is that the measure of dam- 
ages is the value of the ore, coal, oil, or other 
mineral in place before severance from the soil, 
or as otherwise stated, the value of the ore, mineral, 
ete., as severed from the soil, less the actual cost 
of production, including digging, tramming, hoist- 
ing, transportation, and treatment,? and this is the 
But it has been held that if there 
is no evidence of the value of the mineral in place, 


rule in equity.® 


Coal Co., 187 Ill. 28, 58 NE 290, 79 
AmSR 200. 
[b] A lessee holding over under 


claim of right is not a willful tres- 
passer. Montrozona Gold Min. Co. 
vy. Thatcher, 19 Colo: Ay 371; 75 P 595. 

1. Ivy Coal, etc., Co. v. Alabama 
Goal; etc), ‘Co.; 135 Ala,(5797°33 'S' 547, 
93 AmSR 46; Warrior Coal, etc., Co. 
v. Mabel Min. Co., 112 Ala. 624, 20 
S 918; Donovan v. Consolidated Coal 
Co., 187 Ill. 28, 58 NE 290, 79 AmSR 
206; Illinois, etc., R., etc., Co. v. Ogle, 
92 Ill. 353; MacLean County Coal Co. 
v. Lennon, 91 Ill. 561, 38 AmR 64; 
Illinois, ete., R., ete, Co. v. Ogle, 82 
Ill. 627, 25 AmR 342; McLean County 
Coal Co. v. Long, 81 Ill. 359; Robert- 
son v. Jones, 71 Ill. 405; Perrine v. 
Chicago, etc., Coal Co., 173 Ill. A. 287; 
Donovan v. Consolidated Coal Co., 88 
Ill. A. 589 [aff 187 Ill. 28, 58 NH 290, 
79 AmSR 206]; Thomas’ Pressed 
Brick Co. v. Herter, 60 Ill. A. 58 [aff 
162 Ill. 46, 44 NE 380]. 

2. U. S.—Benson Min., etc., Co. v. 
Alta Min., etc., Co., 145 U. S. 428, 12 
SCt 877, 36 L. ed. 762; Bolles Wooden- 
Ware Co: vioUl iS.) L06yU:. Sii432) 2 
SCt 398, 27 L. ed. 230; Liberty Bell 
Gold Min. Co. v. Smuggler-Union Min. 
Co., 203 _Fed. 795, 122 CCA 113; Cen- 
tral Coal, etc., Co. v. Penny, 173 Fed. 
340, 97 CCA 600; Turner v. Seep, 167 
Fed. 646, 653 (mod on other grounds 
179 Fed. 74, 102 CCA 368, and quot 
Cyc]; Resurrection Gold Min. Co. v. 
Fortune Gold Min. Co., 129 Fed. 668, 
64 CCA 180; Sweeney v./ Hanley, 126 
Fed. 97,.61 CCA 153; U. S. v. Home- 
stake Min. Co., 117 Fed. 481, 54 CCA 
303; Durant Min. Co. v. Percy Cons. 
Min. Co., 93 Fed. 166, 35 CCA 252; 
Colorado Cent. Cons. Min. Co. v. 
Turck, 70 Fed. 294, 17 CCA 128; Chees- 
man v. Shreeve, 40 Fed. 787 [writ of 
error dism 17 SCt 998 mem, 41 L. ed. 
1177 mem]; Aurora Hill Cons. Min. 
Co. v. Highty-Five Min. Co., 34 Fed. 
§15, 12 Sawy. 355. ! 

Ariz.—Alta Min., etc., Co. v. Ben- 
son ‘Min., ete., Co., 2 Ariz. 362, 16 
P 665. 

Ark.—Ward v. Spadra Coal Co., 272 
SW 353. 

Cal.—Empire Gold Min. Co. v. Bo- 
nanza Gold Min. Co., 67 Cal. 406, 7 
P 810; Hendricks v. Spring Valley 
Min., etc., Co.@58 Cal. 190, 41 AmR 
257; Goller v. Fett, 30 Cal. 481; Maye 
v. Yappen, 23 Cal. 306. 

Colo.—Liberty Bell Gold Min. Co. 
v. Moorhead Min., etc., Co., 58 Colo. 
308, 145 P 686; United Coal Co. v. 
Canon City Coal Co., 24 Colo. 116, 48 
P 1045; Omaha, etc., Smelting, etc., 
Co. v.' Tabor, 13 Colo. 41, 21 P 925, 16 
AmSR 185, 5 LRA 236; Little Pitts- 
burg Cons. Min. Co, v. Little Chief 
Cons. Min. Co., 11 Colo. 223, 17 P 760, 
7 AmSR 226; St. Clair v. Cash Gold 
Min, V-6tc, 1. Cone) Colo. (As 285) 40.» 
466. 

Ind.—Kahle v. Crown Oil Co., 180 
Ind. 131, 100 NE 681; American Sand, 
-etc., Co. v. Spencer, 55 Ind. A. 523, 
103 NE 426, 428 [cit Cyc]; Sunny- 
side Coal, ete:,.Co. v. Reitz, 14 Ind: 
A. 478, 39 NE 541, 43 NE 46. 

Iowa.—Stewart v. Colfax Cons. Coal 
Co., 147 Iowa 548, 126 NW 449; Cham- 
berlain v. Collinson, 45 Iowa 429. 

Ky.—New Domain Oil, etc., Co. v. 
McKinney, 188 Ky. 1838, 221 SW 245, 
250 [cit Cyc]; North Jellico Coal 
Co. v. Helton, 187 Ky. 394, 219 SW 
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185; Burke Hollow Coal Co. v. Law- 
son, 151 Ky. 305, 151 SW 657. 

Mass.—Stockbridge Iron Co. v. 
Cone Iron Works, 102 Mass. 80, 6 
MorrMinR 317. 

Mich.—Hartford Iron Min. Co. v. 
Cambria Min. Co., 93 Mich. 90, 53 NW 
4, 32 AmSR 488; Winchester v. Craig, 
33 Mich. 205. : 

Minn.—King vy. Merriman, 38 Minn. 
47, 35 NW 570; Whitney v. Hunting- 
ton, 37 Minn. 197, 383 NW 561. 

Miss.—Illinois Cent. R. Co. v. Le 
Blane, 74 Miss. 626, 21 S 748 (gravel). 

Mo.—Austin v. Huntsville Coal, ete., 
Co., 72 Mo. 535, 37 AmR 446. 

Mont.—Fitzgerald v. Clark, 17 
Mont. 100, 42 P 273, 52 AmSR 665, 3v 
LRA 803. 

Nev.—Patchen v. Keeley, 19 Nev. 
404, 14 P 847; Waters v. Stevenson, 13 
Nev. 157, 29 AmR 293. 

N. Y.—Dyke v. National Transit 
Co., 22 App. Div. 360, 49 NYS 180; 
Baker v. Hart, 52 Hun 363, 5 NYS 345 
[rev on other grounds 123 N. Y. 470, 
25 NE 948, 2 LRA 60, 26 AbbNCas 


194]. 

Pa.—Matthews v. Rush, 262 Pa. 
524, 105 A 817; Stark v. Pennsyl- 
vania Coal Co., 241 Pa. 597, 88 A 


770; Kingston v. Lehigh Valley Coa. 
Co., 241 Pa. 481, 88 A 768; Kingston 
v. Lehigh Valley Coal Co., 241 Pa. 
469, 88 A 763, 49 LRANS 557; Little 
v. Greek, 233 Pa. 534, 82 A 955; Craw- 
ford: vi) Forest. Oil! Coin 208 was; 57 
A 47; Oak Ridge Coal Co. v. Rogers, 
108 Pa. 147; Freck v. Locust Moun- 
tain Coal, etc., Co., 86 Pa. 318;' Ege 
v. Kille, 84 Pa. 333; Coleman’s App., 
62 Pa. 252; Lykens Valley Coal Co. 
v. Dock, 62 Pa. 232; Forsyth v. Wells, 
41 Pa. 291, 80 AmD 617; Blair Iron, 
etc., Co. v. Lloyd, 1 Walk. 158. 

S. C.—State v. Pacific Guano Co., 
22 S. C. 50, 24 S. C. 598 (phosphate). 

Tenn.—Dougherty v. Chesnutt, 8b 
Tenn. 1, 5 SW 444; Ross v. Scott, 15 
Lea 479; Coal Creek Min., etc., Co. v. 
Moses, 15 Lea 300, 54 AmR 415. 

Tex.—Bender v. Brooks, 108 Tex. 
329, 127 SW 168, AnnCas1913A 559. 

Va.—French v. Stange Min. Co., 133 
Va. 602, 114 SE 121. 

W. Va.—Spruce River Coal Co. v. 
Valco Coal Co., 95 W. Va. 69, 120 Sit 
302; Petrelli v. West Virginia-Pitts- 
burgh Coal Co., 86 W. Va. 607, 104 SE 
LOs LobiferrmCyci), 

Iing.—Livingstone Vv. Rawyards 
Coal Co., 5 App. Cas. 25 (modifying 
the earlier cases); Jegon v. Vivian, 
L. R. 6 Ch. 742, 17 ERC 843; Morgan 
v. Powell, 3 Q. B. 278, 438 ECL 734, 
114 Reprint 518; Hilton v. Woods, L. 
R, 4 Eq. 482; Wild v. Holt, 9 M. & 
W. 672, 152 Reprint 284. 

Can.—Kirkpatrick v. McNamee, 36 
Canv iS: Pb 23 

N. W. Terr.—Fleming v. McNeill, 
Teterraliw 92. 

[a] Illustration.—The measure of 
damages in trespass for the removal 
of gold-bearing earth is its value at 
the time it was separated from the 
surrounding soil and became a chat- 
tel, but the expense of extracting the 
gold and separating it from the earth 
after it is first moved from its orig- 
inal location is to be deducted. Hm- 
pire Gold Min. Co. v. Bonanza Gold 
Min. Co., 67 Cal. 406, 7 P 810; Goller 
v. Fett, 30 Cal. 481; Maye v. Yappen, 
23 Cal. 306. i 

[b] In Maryland (1) under Code 


oly eh 
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the damages may be measured by its value at the 
mouth of the mine.* 
Determination of value. t 
arriving at the value of the ore or mineral in place 
under the majority rule, the authorities are not 
altogether in harmony.® By the weight of authority 
the rule is to deduct from the value of the mineral 
at the mouth of-the mine the expense of extract: 
ing it, and the difference is regarded as its value 
as it lay in the earth.® 
cisions, however, the usual and customary royalty 


As to the method of 


According to some de- 


Pub. Civ. L. art 75 § 92 (Acts [1894] 
c 287 § 87a) in the absence of fraud, 
negligence, or willful trespass, the 
measure of damages is the value of 
the minerals in their native state, 
before severance. Mt. Savage 
George’s Creek Coal Co. v. Monohan, 
132 Md. 654, 104 A 480. (2) Prior 
to this statute the measure of dam- 
ages was the value of the mineral 
when first severed, without deducting 
the expense of severing. Atlantic, 
ete., Cons, Coal Co. v. Maryland Coal 
Co.. 62 Md. 135; Blaen Avon Coal Co. 
v. McCulloh, 59 Md. 403, 48 AmR 560; 
Franklin Coal Co. v. McMillan, 49 Md. 
549, 383 AmR 280; Barton Coal Co. v. 
Cox, 39 Md. 1, 17 AmR 525. 

8. Ross v. Scott, 15 Lea (Tenn.) 
479 (coal); French v. Stange Min. Co., 
133 Va. 602, 114 SE 121. 

[a] Rule applied.—Where com- 
plainants, who had been decreed own- 
ers of a small tract of land included 
in a larger tract, claimed by one de- 
fendant and sold by him to others, 
who granted mining rights, sued in 
equity for discovery and accounting 
by the several defendants for ore 
taken pending litigation as to title to 
the land, the measure of damages 
was the value of the ore in place, and 
not the purchase price, as in willful 
trespass. French v. Stange Min. Co., 
133 Va. 602, 114 SE 121. 

4 Kingston v. Lehigh Valley Coal 
Co., 241 Pa. 481, 88 A 768; Kingston 
v. Lehigh Valley Coal Co., 241 Pa. 
469, 88 A 763, 49 LRANS 557. 

5. New Domain Oil, etce., Co. v. 
McKinney, 188 Ky. 183, 221 SW 245. 

6 Mexican Gulf Oil Co. v. Com- 
pania Transcontinental de Petroleo, 
281 Fed. 148 [aff 292 Fed. 846]; Mont- 
rozona Gold Min. Co. v. Thatcher, 19 
Colow Avs siilie(5 eR 695s Bender tay. 
Brooks, 103 Tex. 329, 127 SW 168, 
AnnCas1913A 559; Pan Coal Co. v. 
Garland Pocahontas Coal Co., 97 W. 
Va. 368, 125 SE 226; Spruce River 
Coal Co. v. Valco Coal Co., 95 W. Va. 
69, 120 SE 302. And see cases supra 
note 2. 

{a} Earlier rule—(1) In some of 
the earlier English cases. plaintiff 
was entitled to recover the value of 
the mineral at the mouth of the pit 
after deducting the cost of removing 
it from the place where mined to the 
pit’s mouth, but allowing no deduc- 
tion for the digging or extraction. 
Morgan v. Powell, 3 Q. B. 278, 43 
ECL 734, 114 Reprint 518; Llynvi Co. 
v. Brogden, L. R. 11 Eq. 188; Wild v. 
Holt, 9 M, & W. 672, 152 Reprint 284; 
Martin v. Porter, 5 M. & W. 351, 151 
Reprint 149, 17 HRC 841. (2) This 
rule has been followed to some extent 
by some of the earlier cases in this 
country. McLean County Coal Co. v. 
Lennon, 91 Ill. 561, 38 AmR 64; Illi- 
Nois,.1ete., wR. Nétes- Cos ve dOgles a8? 
Ill. 627, 25 AmR 342; Robertson v. 
Jones, 71 Ill. 405; Thomas Pressed 
Brick Co. v. Herter, 60 Ill. A. 58 [aff 
162 Ill. 46, 44 NE 380]: Franklin Coal 
Co. v. McMillan, 49 Md. 549, 33 AmR 
280; Barton Coal Co. v. Cox, 39 Md. 
1; 17 AmR ‘525. 

[b] As to oil—(1) The amount 
recoverable, aS compensation, for the 
wrongful taking of oil, is the value 
of the oil when raised to the sur- 
face, less the cost of raising (Mexi- 


can Gulf Oil Co. v. Compania Trans- - 
continental de Petroleo, 281 Fed. 148. 


Yor later cases, developments and chang’es in the law see cumulative Annotations, same title, page and note number, 


q 
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paid for the right of mining the coal or other 
mineral in the locality is the proper criterion of 
its value in its natural state in the earth,’ and 
not its prospective future value under changed con- 
ditions, where it is so located as to be available 


for market.® 


Removal of improvements. In case of an innocent 
trespass the trespasser may remove such improve- 
ments made by him as can be removed without injury 
to the mining property;® but is not entitled to re- 
move or to compensation for improvements that can- 


not be so removed.?° 


[§ 468] bb. Willful Trespass—(aa) In General. 
One who knowingly, willfully, and intentionally en- 
ters and takes mineral from the -land of another 
is a ‘‘willful trespasser,’’? and as a general rule 
must respond in damages for the full value of 
the ore or mineral in place in the mine, at the 
time of the removal, without any deduction for 
labor bestowed or expenses incurred in extracting 
In some jurisdic- 


and preparing it for market.22 


{aff 292 Fed. 846]; Bender v. Brooks, 
103 Tex. 329, 127 SW 168, AnnCas 
1913A 559; Gladys City Oil, etec., Co. 
vy. Right of Way Oil Co.,: (Civ. A.) 
137 SW 171 [aff 106 Tex. 94, 157 SW 
73%, 51 LRANS 268]) (2) and not 
the increased value in defendant’s 
hands (Mexican Gulf Oil Co. v. Com- 
pania Transcontinental de Petroleo, 
supra). 

tc! Expenses not deductible.—(1) 
The cost of running ievels, drifts, 
ete., to find the ore cannot be de- 
ducted. St. Clair v. Cash Gold Min., 
ete., Co.,-9 Colo, A, 235, 47 P 466. (2) 
In ascertaining the proper expense of 
removal of coal to determine the 
measure of damages, the trespasser 
is not entitled to have included there- 
in an unreasonable amount of over- 
head expense of operation, due to 
extraordinary conditions resulting 
from a strike prevailing at his mines, 
and, if any such overhead expense 
is proper, it should be limited to such 
reasonable amount as the jury may 
find was necessarily incurred under 
normal conditions prevailing in the 
same locality. Spruce River Coal Co. 
v. Valco Coal Co., 95 W. Va. 69, 120 
SE 302. 

7. Middle Creek Coal Co. v. Har- 
ris, 205 Ky. 119, 265 SW 465; Falls 
Branch Coal Co. v. Proctor Coal Co., 
203. Ky. 307, 262 SW 300, 37 ALR 
1172; New Domain Oil, ete., Co. v. 
McKinney, 188 Ky. 183, 221 SW 245; 
North Jellico Coal Co. v. Helton, 187 
Ky. 394, 219 SW 185; Bennett Jellico 
Coal Co. v. East Jellico Coal Co., 152 
Ky. 838, 154 SW 922; Burke Hollow 
Coal Co. v. Lawson, 151 Ky. 305, 151 
SW 657; Sandy River Cannel Coal Co. 
v. White House Cannel Coal Co., 125 
Ky. 278, 101 SW 319, 30 KyL 1308, 
102 SW 320, 31 KyL 374; Gerkins v. 
Kentucky Salt Co., 100 Ky. 734, 39 SW 
444,19 KyL 130, 66 AMSR 370; Lyons 
v. Central Coal, ete., Co., 239 Mo. 626, 
144 SW 508; Stark v. Pennslyvania 
Coal Co., 241 Pa. 597, 88 A 770; Kings- 


ton v. Lehigh Valley Coal Co., 241 
Pa. 469, 88 A 763, 49 LRANS 557; 
French v. Stange Min. Co., 133 Va. 


602, 124 SH 121. But» see: U. S)'v: 
Magoon, 26 F. Cas. No. 15,707, 3 Mc- 
Lean 171 (holding that the rate at 
which leases are made on mining 
lands is not a proper measure of dam- 
ages, for one taking ore as a tres- 
passer is not to be put on the footing 
of a lessee). 

[a] Liability of cotenant.—Where 
a cotenant exclusively works the en- 
tire property, he is liable for the cus- 
tomary royalty to his cotenants if he 
acted in good faith. New Domain 
Oil, ete., Co. v. McKinney, 188 Ky. 
183, 221 SW 245. 

8. Kingston v. Lehigh Valley Coal 
Co., 241 Pa. 469, 88 A 763, 49 LRANS 


9. Bennett Jellico Coal Co. v. Hast 
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tions, however, the measure of damages, in such 
cases, is stated as being the value of the coal or 
other mineral at the mouth of the mine, without 
any deduction for the general expenses of min- 
ing,® but less the cost of conveying the mineral 


from the place where mined to the mouth of the 


mine.1+ 


given 


Effect of mingling minerals. 
knowing that his right to mine on e¢ertain prop- 
erty is contested, deliberately mingles the minerals 
taken therefrom with other minerals, such conduct 
may be construed against him in determining the 
amount of damages;!® he may be held liable in dam- 
ages for the total value of so much of the inter- 
mixed products. as are not strictly proved to have 
come from his own property.17 


[§ 469] (bb) 


pom Coal Co., 152 Ky. 838, 154 SW 


Removal of improvements generally 
see Improvements §§ 7-13. 

10. Bennett Jellico Coal Co. v. Hast 
seeee Coal Co., 152 Ky. 838, 154 SW 

{a] Illustration.—Where a person 
trespasses on another’s land and re- 
moves coal therefrom under an hon- 
est doubt as to the true location of 
such other’s exterior lines, he is en- 
titled to remove tracks, if possible, 
without injury to the mine, but not 
props, and is not entitled to recover 
anything for the props or for any 
other property that could be removed 
without injury. Bennett Jellico Coal 
Co. v. East Jellico Coal Co., 152 Ky. 
838, 154.SW 922, 

11. Resurrection Gold Min. Co. v. 
Fortune Gold Min. Co., 129 Fed. 668, 
64 CCA 180; U. S. v. Homestake Min. 
Co., 117 Fed. 481, 54 CCA 303; Mont- 
rozona Gold Min. Co. v. Thatcher, 19 
Colo Aw STit %  P) 5955) Petrelliy wv. 
West Virginia-Pittsburgh Coal Co., 86 
W. Va. 607, 104 SE -103. And see 
cases infra note 12. 

fa] Iustration.—One who with 
knowledge that he is invading the 
rights of another extends or permits 
the extension of a mine which he is 
operating on his own property into 
another’s land, and who operates or 
permits operations there, is a ‘willful 
trespasser” within the meaning of the 
law. Petrelli v. West Virginia-Pitts- 
burgh Coal Co., 86 W. Va. 607, 104 
SE 1038. 
U. S.—Benson Min., ete., Co. v. 
Alta Min., etc., Co., 145 U. S. 428, 12 
SCt 877, 36 L. ed. 762; Central Coal, 
etc., Co. v. Penny, 173 Fed. 340, 97 
CCA 600; Golden Reward Min. Co. v. 
Buxton Min. Co., 97 Fed. 413, 38 CCA 
228; Durant Min. Co. v. Percy Cons. 
Min. Co., 93 Fed. 166, 35 CCA 252. 

Colo.—St. Clair v. Cash Gold Min. 
ete., Co., 9 Colo. A. 285, 47 P 466. 

Ind.—Bryson v. Crown Oil Co., 185 
Ind. 156, 112 NE 1; American Sand, 
ete., Co. v. Spencer, 55 Ind. A. 523, 
103 NE 426, 428 [cit Cyc]; Sunny- 
side Coal, ete., Co. v. Reitz, 14 Ind. A. 
478, 89 NE 541, 43 NE 46. 

Ky.—New Domain Oil, etc., Co. v. 
McKinney, 188 Ky. 183, 221 SW 245; 
North Jellico Coal Co. v. Helton, 187 
Ky. 394, 219 SW 185. . 

Md.—Mt. Savage George’s Creek 
Coal Co. v. Monohan, 132 Md. 654, 
104 A 480. 

N. M.—Alvarado Min., etc., Co. v. 
Warnock, 25 N. M. 694, 187 P 542. 

Pa.—Kingston v. Lehigh Valley 
Coal Co., 241 Pa. 469, 88 A 768, 49 
LRANS 557. 

Eng.—Livingstone v. Rawyards 
Coal Co., 5 App. Cas. 25; Powell v. 
Aiken, 4 Kay & J. 343, 70 Reprint 
144. 

B.-C.—Boyle Concessions, Ltd. v. 


It has been held that, where the mineral 
has been sold, the measure of damages is its value 
as sold as a finished product, that is, its proceeds, 
without deduction for the cost of mining or mill- 


Where defendant, 


Exemplary Damages.1® In some 
Yukon Gold Co., 50 DomLR 742 [dism 
app 23 B. C. 103, 27 DomLR 672 
(dism app 19 DomLR 336)]. 

Yukon T.—Hilditch v. Yatt, 9 West 
LR 53; Kincaid v. Lamb, 4 WestLR 
£67 [app dism "38 =Cany SiC bi Gaas 
AnnCas 36]. 2 

And see cases supra note 2. 

{a] In case of a willful trespass 
by a cotenant this rule does not 
apply. New Domain Oil, etc., Co. v. 
McKinney, 188 Ky. 183, 221 SW 245. 

13. Ark.—Ward v. Spadra Coal Co., 
272 SW _ 353. 

ill.—McGuire v. Boyd Coal, ete., 
Co., 236 Ill. 69, 86 NE 174; McLean 
County Coal Co. v. Lennon, 91 Ill. 
561, 33 AmR 64; Illinois, etce., R., etc., 
Co. v. Ogle, 82 Ill. 627, 25 AmR 342, 

Nev.—Patchen v. Keeley, 19 Nev. 
404, 14 P 347, 

W. Va.—Pan Coal Co. vy. Garland 
Pocahontas Coal Co., 97 W. Va. 368, 
125 SE 226; Petrelli v. West Virginia- 
Pittsburgh Coal Co., 86 W. Va. 607, 
104 SE 108. 

: Terr.—Fleming v. McNeill, 
@ Terr. L. 192. ; 

14. McGuire v. Boyd Coal, ete., Co., 
236 Til. 69, 86 NE 174; Fleming v. 
McNeill, 7 Terr. L. 192. But see Pan 
Coal Co. v. Garland Pocahontas Coal 
Co.,' 97 W.r Vae/368, 125  SHN226 "Gio 
deduction for carrying coal to place 
of conversion). 

[a] The cost of conveying is the 
cost of loading and hauling the min- 
eral to the foot of the shaft, hoisting 
and dumping it into the car at the 


top. McGuire v. Boyd Coal, etc., Co., 
236-111. 69,7 -86 SN) 74 
15. Liberty Bell Gold Min. Co. v 


Smuggler-Union Min. Co., 203 Fed. 
795, 122 CCA 113; Liberty Bell Gold 
Min. Co. v. Moorhead Min.,} ete., Co., 
58 Colo. 308, 145 P 686;*’French v. 
pate Min. Co., 133 Va. 602, 114 SE 

[a] Where the willful trespasser 
has milled the ore or sold it, plaintiff 
recovers the gross proceeds realized, 
without any deduction for the in- 
creased value which the trespasser 
has: created by his efforts. i 
Bell Gold Min. Co. v. Moorhead Min., 
etc., Co., 58 Colo. 308, 145 P 686. 

16. Cheesman y. Shreeve, 40 Fed. 
787 [app dism 17 SCt 998 mem, 41 
L. ed. 1177 mem]; Maloney v. King, 
30 Mont. 158, 76 P 4; Stone v. Mar- 
shall Oil Co., 208 Pa. 85, 57 A 1838, 
101 AmSR 904, 65 LRA 218; Lamb v. 
Kincaid, 38 Can. S. C. 516 [dism app 
(Yukon T.) 4 WestLR 167]. 

Confusion of goods generally see 
Confusion of Goods 12 C. J. p 490. 

17. St. Clair v. Cash Gold Min., 
ete:, Co., 9 Colo. A. 235, 47 P 466: 
Lamb v. Kincaid, 38 Can. S. C. 516 
fee app (Yukon TT.) 4 WestLR 

18. Exemplary damages generally 
see Damages §§ 268-298. 
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jurisdictions exemplary or punitive damages may 
be recovered in a ease of willfu! trespass on mining 
property ;!° but such damages must not be exces- 
double?” 
in such eases,?* or 
for malicious injury to, or destruction of, mining 
Such statutory damages, being highly 
unless defendant actually 
knew that he was trespassing on another’s land 
and taking mineral therefrom;*° and it has been 
held that the knowledge of an agent is not suffi- 


sive.2? Under some statutes?! 


damages may be recovered 


property.** 
penal, are not recoverable 


cient, under such a statute.?® 


[§ 470] (c) Nominal Damages.** 
appear that an actual loss has been sustained by 
the owner of the mining property, nominal dam- 


19. Ill.—TIllinois, ete., R. ete., Co. 
VO P1ess dap cl esios. 

Ky.—Louisville Gas Co. v. Ken- 
tucky Heating Co., 1382 Ky. 435, 111 
SW 374, 38 KyL 912. 

Md.—Franklin Coal Co. v. McMil- 


lan, 49 Md. 549, 383 AmR 280; Barton 
Coal Co. v. Cox, 39 Md. 1, 17 AmR 525. 

Pa.—Sorg v. Frederick, 255 Pa. 617, 
OOS FAAS: BB lain Aron, ete. 1 Cov. 
Lloyd, 1 Walk. 158. 

W. Va.—Pan Coal Co. v. Garland 
Pocahontas Coal Co., 97 W. Va. 368, 
125 SE 226. 

Ww ae —Hall Oil Co. v. Barquin, 237 


P25 
ier Drilling oil well.—(1) Where 
defendants, over plaintiffs’ protest, 


entered on plaintiffs’ land and drilled 
an oil well thereon, regardless of 
their legal rights under a void lease, 
plaintiffs were entitled to punitive 
damages, even though defendants be- 
lieved lease gave them legal right to 
enter. Hamei@il xCormr| tv gi Barquin, 
(Wyo.) 237 P 255. (2) And where a 
defendant oil corporation entered on 
plaintiffs’ land and drilled an oil well 
thereon over plaintiffs’ protest under 
a contract to develop the land for an- 
other corporate defendant, under a 
void lease, regardless of their legai 
rights and relying on their assumed 
superiority over legal rules and abil- 
ity to respond in adequate damages, 
punitive damages, somewhat larger 
than would ordinarily be allowed, are 


justified. Hall Oil Co. v. Barquin, 
supra. 
{b| Unauthorized use of tunnel.— 


The mere unauthorized use, by the 
owner of coal under land of plaintiff, 
of his tunnel to transport coal from 
adjoining lands does not entitle plain- 
tiff to punitive damages, or anything 
but nominal damages, and such fur- 
ther damages, if any, as will com- 
pensate him for any injuries result- 
ing from the wrong. Springer v. 
J. H. Somers Fuel Co., 196 Pa. 156, 
46 A 370 

{c] In West Virginia damages for 
the value of coal mined by a tres- 
passer are compensatory only, 
whether the trespass is innocent or 
willful. Pan Coal Co. v. Garland 
Pocahontas Coal Co., 97 W. Va. 368, 
125 SE 226. 

20. Hall Oil Co. v. Barquin, (Wyo.) 
237 P 255. 

[a] Damages held not excessive.— 
(1) Exemplary damages of one dol- 
lar, assessed against an individual 
defendant for entering on plaintiffs’ 
land as an employee of corporate de- 
fendant, claiming under a void oil 
and gas lease and drilling an oil well 
thereon are not excessive. Hall Oil 
Co. v. Barquin, (Wyo.) 237 P 255. 
(2) Exemplary damages of one thou- 
sand and eighty dollars against a 
corporate defendant for entering on 
plaintiffs’ land and drilling oil and 
gas well thereon, under a void oil 
and gas lease, are not so excessive 
as to indicate passion or prejudice, 
where actual damages assessed 
against all three defendants greatly 
exceeded such amount. Hall Oil Co. 
v. Barquin, supra. 

[b] Damages held excessive.—(1) 
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eral. 
or treble 


[§§ 469-471 


ages aoe may be recovered.”® 

[§ 471] c. Trover and Conversion—(1) In Gen- 
As a general. proposition the usual rules of 
law, both substantive and as to procedure, ap- 
plicable in cases of conversion of other classes of 
personal property,?? apply to ores and minerals and 
other substances of value derived from and which 
become personal property upon 
mining claims, or lands yielding minerals; and any 
distinct act of dominion wrongfully asserted over 
such personal property in denial of, or inconsistent 


severance from 


with its rightful ownership is treated as and con- 


If it does not 


termed ‘‘ 


The fact that one of two corporate 
defendants, equally chargeable for en- 
tering on plaintiffs’ Jand and drilling 
an oil well thereon, was assessed one 
thousand and eighty dollars as ex- 
emplary damages, while the other 
was assessed twenty-three thousand 
nine hundred and twenty-eight dol- 
lars, on the basis of the difference in 
their financial condition, is alone suf- 
ficient to indicate that the verdict 
was the result of passion and preju- 
dice against the latter corporation. 
Hall Oil Co. v. Barquin, (Wyo.) 237 
P 255. (2) Punitive damages, of more 
than twenty-five thousand dollars for 
entering on the owner’s land and 
drilling an oil well thereon, over pro- 
test, amounting to nearly three times 
the value of the entire property, and 
twenty times the amount of actual 
damages assessed, are So excessive 
as to show passion and prejudice. 
Hall Oil Co. v. Barquin, supra. 
Amount and elements of exemplary 
damages generally see Damages 8§ 


293-297. oe 
21. See statutory provisions. 
[a] In England “business On una: 


mine,” as used in 7 & 8 Geo. IV ¢ 31 
§ 2, allowing compensation for the 
felonious demolition of any building 
or erection used in conducting the 
business of @ mine, included all that 
was done about the mine toward 
preparing the ore in a marketable 
state, and was not merely the getting 
of the rough ore from the mine to 
the surface. Barwell v. Hundred of 
Winterstoke, 14 Q. B. 704, 708, 68 
ECL 704, 117 Reprint 271. 

22. Stewart v. Colfax Cons. Coal 
Co., 147 Iowa 548, 126 NW 449; Mier 
v. Phillips Fuel Co., 130 Iowa 570, 
107 NW 621. 

{a] Injuries to the surface are 
included within such a statutory pro- 
vision. Mier v. Phillips Fuel Co., 130 
Iowa 570, 107 NW 621. 


23. North Healdton Oil, ete., Co. 
v. Skelley, 59 Okl. 128, 158 P 1180; 
Fuher v. Westmoreland Coal Co., 272 


Pa. 14, 116 A 61; Matthews v. Rush, 
262 Pa. 524, 105 A 817; Rhoads v. 
Quemahoning Coal Co., 238 Pa. 283, 
86 A 273; Ruttledge v. Kress, 17 Pa. 
Super. 490. 

[a] In Alaska, under Code Civ. 
Proc. § 322, a qualified locator and 
owner of a valid placer mining claim 
may recover treble damages from a 
wanton trespasser who willfully cuts 
and removes timber from the mining 
claim, although no patent has been 
issued. McQuillan v. Tanana Elec- 
tric Co., 3 Alaska 110. 

[b] Construction of a statute.—A 
statute, imposing treble damages on 
any person mining or digging out 
“any coal, iron or other minerals, 
knowing the same to be upon the 
lands of another,” applies to the act 
of digging and carrying away build- 
ing stone from an open quarry on the 
surface of the ground. Ruttledge v. 
Kress, 17 Pa. Super. 490. (Act May 
3; US76 PP. eps 1420). 

[c] Treble damages are not recov- 
erable under such a statute, where 
the wrongful mining is the result of 
an innocent mistake. Kingston v. 


stitutes a conversion for which trover (generally 
conversion”’ 
Trover, however, is not an appropriate action to 


under the codes) will lie.*° 


Lehigh Valley Coal Co., 
88 A 768; Rhoads v. Quemahoning 
CoalCo., 283 "Pa."283, 86 Al273. 

Offenses incident to mining claims 
see supra § 439. 

24. North Healdton Oil, etc., Co. v. 
Skelley, 59 -Okl. 128, 158 P 1180: 

[a] Illustration.—Under Rey. L. 
(1910) § 2765, where the destruction 
of a prospect hole for oil or gas is 
malicious, there may be recovery of 
treble the amount necessary to bring 
the hole to the point where destruc- 
tion occurred. North Healdton Oil, 
etc., Co. v. Skelley, 59 Okl. 128; 158 
P 1180. 

25. Matthews v. Rush, 262 Pa. 524, 
105 A 817; Rhoads v. Quemahoning 
Coal Co., 238 Pa. 283, 86 A 273; Coff- 
man v. H, C. Frick Coke Co., 37 Pa. 
Co. 156. 

26. Rhoads v. Quemahoning Coal 
Co., 238 Pa. 283, 86 A 273. But see 
Coffman v. H. C. Frick Coke Co., 37 
Pa, Co. 156 (Knowledge of representa- 
tive sufficient). 

[a] Knowledge of a mine superin- 
tendent is not knowledge of mice indi- 
viduals thereof. Matthews vy. Rush, 
262 Pa. 524, 105° A 817. 

27. Generally see 


” Alaska. —Duffy v. Strandberg, 
5 Alaska 353. 

Cal.—_Empire Gold Min. Co. v. Bo- 
nanza Gold Min. Co., 67 Cal. 406, 7 
P 810; Attwood v. Fricot, 17 Cal. 37, 
76 AmD 567. 

Kan.—Chappel v. Foster, 87 Kan. 
203, 123. P 870: 

Ky.—Collins v. Zella Min. Co., 198 
Ky. 770, 250 SW 96. 

Nev.—Patchen y. Keeley, 19 Nev. 
404, 14 P 347. 

Pa.—Springer v. J. H. Somers Fuel 
Cosel36 “Pay 256; 46 NAN8 702 

[a] A lessee, who has the ex- 
clusive right to conduct mining op- 
erations tor a stated period, cannot 
recover more than nominal damages 
from one who has wrongfully re- 
moved a part of the mineral, where 
it appears, that he would not, within 
the life of his lease, have reached 
the mineral so wrongfully taken. 
tee ose v. Foster, 87 Kan. 203, 123 
P ; 

[b] Cost of extracting greater 
than value.—Where the expense of 
extracting ore illegally mined is 
greater than its value, the landowner 
is entitled to at least nominal dam- 


241 Pa. 481, 


Damages §§ 


ages. Empire Gold Min. Co. v. Bo- 
ae Gold Min. Co., 67 Cal. 406, 7 P 
29. See Trover and Conversion [38 


Cyc 1997]. 


30. U. S.—Benson Min., ete., Co. 
v. Alta Min., ete., Co., 145 ‘U.S. 428, 
12 SCt 877, 36 L. ed. Gel! SepeVic 
Homestake Min. Co., 117 Fed. 481, 


54 CCA 303; Aurora Hill Cons. Min. 
Con we BHighty- Five Min. Co., 34 Fed. 


Ala.—lvy Coal, ete., Co. v. Alabama 
Coal, ete., Co., 135 Ala. 579, 33 S 547, 
93 AmSR 46, 

Ariz.—Alta ae etc., Co. v. Ben- 
son Min., ee Co., 2 Ariz. 362, 16 P 
565 [aff 145 U. S. 428, 12 SCt 877, 36 
L. ed. 762]. 


"B15, 12 Sawy. 355. 


a a a a el 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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recover the value of mineral deposited in the 
earth,*! nor can there be recovery of ore in specie 
or of its value in trover, when it has been taken 
from land in possession of defendant under claim 
and color of title asserted in good faith.*®? 

Where ore is mined by the 
owners of adjoining claims under an agreement 
that, when the ownership is determined to the sat- 
isfaction of both, an accounting and settlement will 
be had, the taking of such ore in part by both is 
not a conversion,?* but sounds in contract and the 
only remedy is to determine ownership and compel 
;°* and where one of the 
parties brings such a suit he cannot, 
a rise in the value of the ore, claim damages as 


Under agreement. 


the pronised accounting 


for conversion.®® 


[§ 472] (2) Who May Sue or 


principles governing in trover generally*® apply in 
regard to the title or right of possession neces- 
sary fo enable a person to sue in trover for the 
conversion of minerals as personalty.®” 


Cal.—Maye v. Yappen, 23 Cal. 306. 

Colo.——Omaha, etc., Smelting, etce., 
CoevVa Labor 13. Colow4l, <2 P 1925; 
16 AmSR 185, 5 LRA 2386; St. Clair 
v. Cash Gold Min., etc., Co., 9 Colo. 
A. 235,°47P 466. 

Ill.—McLean County Coal Co. v. 
Lennon, 91 Ill. 561, 38 AmR 64; Mc- 
Lean County Coal Co. v. Long, 81 
Ill. 859; Smoot v. St. Louis Cons. 
WoalsCon wise WA. 512; 

Ind.—Sunnyside Coal, etc., Co.: v. 
Reitz, 14 Ind. A. 478, 39 NE 541, 43 
NE 46. 

Mich.—Hartford Iron Min. Co. v. 
Cambria Min. Co., 93 Mich. 90, 53 
NW 4, 382 AmSR 488. 

Minn.—King v. Merriman, 38 Minn. 
47, 35 NW 570; Whitney v. Hunting- 
ton, 37 Minn. 197, 33 NW 561. 

Nev.—Waters v. Stevenson, 13 
Nev. 157, 29 AmR 298. 

N. Y.—Hughes v. United Pipe 
Lines, 119 _N. Y. 423, 23 NE 1042; 
Baker v. Hart,52 Hun °363, 5 NYS 
345 [rev on other grounds 123 N. Y. 
470, 25 NE 948, 2 LRA 60, 26 AbbN 
Cas 194]. 

Pa.—Lykens Valley Coal Co. v. 
Dock, 62 Pa. 232; Forsyth v. Wells, 
4} Pa. 291, 80 AmD 617. 

31. Smoot v. St. Louis Cons. Coal 
@o., di4 Ill. A. 512; Falls; ‘Branch 
Coal Co. v. Proctor Coal Co., 203 Ky. 
307, 262 SW 300, 37 ALR 1172. 

[al] Thus, where a coal mining 
company innocently takes coal from 
under the land of another, the in- 
jured owner may not recover on the 
theory of conversion of the coal 
after severance, but can recover 
only for the trespass of the realty. 
Falls Branch Coal Co. v. Proctor 
Coal Co., 203 Ky. 307, 262 SW 300, 
SAS, LAT 22 

32. Ophir Silver Min. Co. v. San 
Francisco Super. Ct., 147 Cal. 467, 82 
P 70; Arizona Commercial Min. Co. 
v. Iron Cap Copper Co., 119 Me. 213, 
110 A 429; Arizona Commercial Min. 
Co. v. Iron Cap Copper Co., 236 Mass. 
185, 128 NE 4. 

33. Clark-Montana Realty Co. v. 
Butte, etc., Copper Co., 233 Fed. 547 
{aff 248 Fed. 609, 160 CCA 509 (cer- 
tiorari den 247 U. S. 516 mem, 388 SCt 
581 mem, 62 L. ed. 1245 mem, and 
aff 249 U. S. 12, 39 SCt 231, 63 L. ed. 
447) ]. 

34 Clark-Montana Realty 
Butte, etc., Copper Co., supra. 

[a] Action for accounting.—-W here 
in a suit between the owners of ad- 
joining claims, each party alleges 
ownership of ores, unfounded adverse 
claims beclouding title, underground 
trespasses and removal of ores, that 
the amount and value can be ascer- 
tained only by discovery and account- 
ing, and that the adverse party 
threatens to, and will, unless re- 
strained, remove and convert the 
ores, inflicting irreparable damage, 
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cordance with those principles trover may be main- 
tained against a trespasser wrongfully taking the 
minerals, by the owner of the real estate or mining 
claim from which they are taken,** or by one in 
possession under a valid contract to purchase.*® 
It may be maintained by a person finding and 
taking possession of gold on unappropriated pub- 
lie land against anyone who takes it away from 
him,*® or by one in possession of land under a 
mining lease for a period of years, who agrees to 
mine a certain quantity each year, against the 
lessor who wrongfully mines any part thereof.*t 
But trover cannot be maintained by the owner of 
a vein or lode who has been disseized.*? 

Against purchaser. 


Trover will lie against a 


purchaser of ore taken from a mine by a tres- 


Be Sued. The 


passer, 
want of title. 43 


[§ 473] 


In ac- 


and each prays that its title be 
quieted, that the assertion of adverse 
claims and further entry and removal 
of ores be enjoined, that the ad- 
verse party be required to account, 
and that decree for the value of the 
ores wrongfully taken be rendered, 
the suit is not for damages, but for 
an accounting. Clark-Montana 
Realty Co. v. Butte, etc., Copper Co., 
233 Fed. 547 [aff 248 Fed. 609, 160 
CCA 509 (certiorari den 247 U. S. 
516 mem, 38 SCt 581 mem, 62 L. ed. 
1245 mem, and aff 249 U. S. 12, 39 
SCt. 231, 63 L. ed. 447)]. 

35. Clark-Montana Realty Co. v. 
Butte, etc., Copper Co., supra. 

36. See Trover and Conversion [38 
Cyc 2044 et seq]. 

37. ‘Caledonian Coal Co. v. Rocky 
Cliff Min. Co., 16 N. M. 517, 120 P 715. 

[a] Proof of more than simple 
possession of the land upon which 
trespasses complained of are com- 
mitted is necessary to support an ac- 
tion to recover the value of coal 
unlawfully extracted by trespassers 
and converted to their own use. 
Caledonian Coal Co. v. Rocky Cliff 
Min, Co.,-16 N. M. 517, 120 P 715. 

38. Wakeman v. Norton, 24 Colo. 
192, 49 P 283; Hail v. Reed, 15 B. 
Mon. (Ky.) 479. 

[a] Thus, where oil, a part of 
real estate, is drawn from the wells 
by trespassers, it becomes personalty, 
and the owner of the land may sue 
to recover it or its value as such. 
Hail v. Reed, 15 B. Mon. (Ky.) 479. 


39. Lightner Min. Co. v. Lane, 161 
Cal. 689, 120 P 771, AnnCasi913C 
1093; Caledonian Coal Co. v. Rocky 


Clift eMinsaCo., (169 NeeMwo 17,6 L200 
715 

[al Tllustration.—Plaintiff entered 
into possession of the land pursuant 
to an oral agreement or understand- 
ing with the owner for the purchase 
of the same. It knew in August, 
1904, that defendants had and were 
then taking coal from the land, and 
on April 11, 1905, it took a deed 
from the owner for the land. It was 
held that in the absence of a bind- 
ing contract between plaintiff and 
its vendor for the purchase of the 
land, prior to the discovery by 
plaintiff that the defendants had 
taken coal from the land, it could 
not recover for the value of the coal 
taken by defendants prior to the date 
it acquired title. Caledonian Coal Co. 
v. Rocky Cliff Min. Co., 16 N. M. 517, 
120 P 715. 

{b] Possession under escrow deed. 
—Where plaintiff agreed to purchase 
a mine from the owner under an 
agreement providing that payment 
should be made out of the proceeds 
of the mine and sale of plaintiff’s 
capital stock, and that it should take 
possession and work the mine for 
that purpose, and the deed was de- 


(3) Pleading. aS 
the pleadings in trover 
eral usually apply as to the declaration, complaint, 


although he was ignorant of the seller’s 


The rules relating to 
and conversion in ‘ven- 


posited in escrow to be delivered to 
plaintiff when the price was paid, 
but the agreement was subject to 
cancellation upon plaintiff’s failure 
for three months to perform any 
covenant in the contract, plaintiff 
could, before delivery of the escrow 
deed to it, maintain an action for the 
value of ore wrongfully taken from 
the mine. Lightner Min. Co. v. Lane, 
Fh Cal, 689, 120 P 771, ‘AnnCas1913G 

40. Burns v. €lark,, 133 Cal. 634; 
66. P. 12, 85 AmSR 233; Burns v. 
Schoenfeld, 1 Cal. A. 124, Sia Pe iios 

[a] Rule applied.—Under U. S. 
Rev. St. § 2319, title to mineral lands 
cannot be acquired by occupancy un- 
less the occupancy is for the purpose 
of mining or abstracting the min- 
erals, and where plaintiff while 
working for defendants in grading a 
site for a mill on government land 
found and took possession of some 
gold which defendants took from 
him, claiming to own it, under Civ. 
Code § 1985, providing that every- 
thing which an employee acquires by 
virtue of his employment except his 
compensation belongs to the em- 
ployer, plaintiff was entitled to re- 
cover the gold, as it was not found 
by virtue of the employment and did 
not belong to defendants, since the 
employment was not to search for 
gold but to excavate and throw away 
the earth removed. Burns v. Clark, 
133 Cal. 634, 66 P 12, 85 AmSR 233. 

Trover by finder of property gen- 
erally see Trover and Conversion [38 
Cyc 2053]. 

41. Hartford Iron Min.. Co. v. 
Cambria Min. Co., 93 Mich. 90, 53 NW 
4, 32 AmSR 488. 

_ [a] One of two lessees of adjoin- 
ing parcels of mining land can main- 
tain trover for ore mined from his 
parcel by the other lessee under a 
claim of right, based upon his loca- 
tion of the boundary line, which ques- 
tion of location is afterward decided 
adversely to him. Hartford Iron 


Min. Co. v. Cambria Min. Co., 93 
Mich. 90, 53 NW 4, 32 AmSR 488. 
42. Arizona Commercial Min. Co. 


v. Iron Cap Copper Co., 119 Me. 213, 
110 A 429. 

43. Omaha, etc., Smelting, etc., 
Co. VarLabor; yi3 Colo; 412521 oP “925% 
16 AmSR 185, 5 LRA 236. But see 
Centre Star Min. Co., Ltd. v. Ross- 
land-Kootenay Min. Co., Ltd., 11 B.C. 
231 (holding that a mining company 
which purchases from another com- 
pany a mineral claim having ore on 
the dump which had been wrongfully 
taken from another’s claim, but lets 
the ore remain subject to such other’s 
disposal, is not liable for conversion). 

By government against purchaser 
See supra § 158. 

44. Generally 


see Pleading [31 
Cyc 1]. 
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or petition,*® or plea or answe 


for the conversion of ores removed from a mining 
claim, a general allegation that plaintiff was the 
owner of the mining claim is sufficient as against 
a general demurrer,” but not as against a special 
exception; and a complaint which alleges that 
plaintiff is the owner of a mining claim, and of 


all the precious metals contained 


lode, through its entire depth, whose apex,is within 
the surface lines of such claim, and that defend- 
ant, the owner of a claim which adjoins one of 
plaintiff’s side lines has mined and removed ore 
from a vein which has its apex in plaintiff’s claim, 
is sufficient, in the absence of a demurrer thereto, 


to support a judgment in favor 


the conversion of such ore, although it does not 
specifically allege the facts which show that the 
boundary between the claims of the parties is a 
side line of plaintiff’s claim, beyond which it has 


45. Montana Min. Co. v. St. Louis 
Min., etc., Co., 102 Fed. 430, 42 CCA 
415 [writ of error dism 186 U.S. 24, 
22 SCt 744, 46 L. ed. 1039]; Kelvin 
Lumber, etc., Co. v. Copper State Min. 
Go., (Text Civ. A.) 208°SW 68. “See 
generally Trover and Conversion [38 
Cyc 2065]. 

{a] In Alaska, under Carter Code 
Civ. Proc. Annot. § 1, which abolishes 
forms of action, a complaint alleging 
that defendants, by their lessees of 
an adjoining claim, entered upon 
plaintiff's mining claim and extracted 
gold therefrom, which they converted 
to their own use, defendants receiv- 
ing a share of the same as royalty, 
states a cause of action in the na- 
ture of trover, which entitles plain- 
tiff to recover as damages the value 
of such royalty. Pioneer Min. Co. v. 
Mitchell, 190 Fed. 937, 111 CCA 571. 

46. Kelvin Lumber, etc., Co. v. 
Copper’ State Min. Co., (Tex. Civ. A.) 
232 SW 858. See generally Trover 
and Conversion [38 Cyc 2071]. 

47. Kelvin Lumber, etc., Co. v. 
Copper State Min. Co., (Tex. Civ. A.) 
232 SW 858; Kelvin Lumber, etc., Co. 
v. Copper State Min. Co., (Tex. Civ. 
A.) 203 SW 68. 

48. Kelvin Lumber, etc., Co. v. 
Copper State Min. Co., (Tex. Civ. A.) 
232 SW 858. 

49. Montana Min. Co. v. St. Louis 
Min., etc., Co., 102 Fed. 430, 42 CCA 
415 [writ of error dism 186 U. S. 
24, 22 SCt 744, 46 L. ed. 1039]. 

50. Omaha, etc., Smelting, etce., 
Co. v; ‘Tabor)-13) Colo; 41,0210 0B 925) 


16 AmSR 185, 5 LRA 236; Kelvin 
Lumber, etc., Co. v. Copper State 
Min. Co., (Tex. Civ. A.) 232 SW 858; 


Kelvin Lumber, etc., Co. v. Copper 
State Min. Co., (Tex. Civ. A.) 203 SW 


68. 

[a] Thus, in an action for the 
conversion of ore taken from a min- 
ing claim by trespassers, the pur- 
chasers cannot recover for their ex- 
penditures on the ore, where they did 
not plead or prove the items of such 


expenditures. Kelvin Lumber, etc., 
Co. v. Copper State Min. Co., (Tex. 
Civ. A.) 232 SW 858. 

{h] Where justification is not 


pleaded, evidence of title in a third 
person is inadmissible. Omaha, etc., 
Smelting, etc., Co. v. Tabor, 13 Colo. 
415-21 /P 925,.16 AmSR'-185,'5 LRA 
236. 

51. Wakeman v. Norton, 24 Colo. 
192, 49 P 283. 

52. Arizona Commercial Min. Co. 
v. Iron Cap Copper Co., 119 Me. 213, 
110 A 429. 

{a] Pleading held insufficient.— 
An indispensable feature of dis- 
seizin is ouster, and disseizin is ac- 
complished by excluding, evicting, 
and ousting the owner of possession, 
and hence in a suit for the taking of 
ore from a lode alleged to belong to 
plaintiff, a plea alleging exclusive 
possession of the means of access to 
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In an action 


in any vein or 


of plaintiff for 


the lode and that defendant extracted 
the ore openly with complainant’s 
knowledge does not aver disseizin, 
and is not sufficient. Arizona Com- 
mercial Min. Co. v. Iron Cap Copper 
Co., 119 Me. 213, 110 A 429. 


53. Conkling Min. Co. v. Silver 
King Coalition Mines Co., 230 Fed. 
5538, 144 CCA 607 [rev on other 


grounds 255 U. S. 151, 41 SCt 310, 65 
L. ed. 561]; Central Coal, etc., Co. v. 
Penny, 1387., Fed?) 340, .97. CCA #600); 
Ward v. Spadra Coal Co., (Ark.) 272 
SW _ 3858. See generally Evidence §8§ 
13-88; Trover and Conversion [38 
Cye 2077]. 

[a] Presumption.—The wrongful 
taking of ore, in the absence of other 
evidence, raises the presumption that 
it was taken intentionally, willfully, 
or in reckless disregard of the rights 
of the owner. Central Coal, etc., Co. 
v. Penny, 173 Fed. 340, 97 CCA 600; 
Ward v. Spadra Coal Co., (Ark.) 272 
SW 353. 

{[b] Burden on defendant.—In a 
suit to recover ore removed by de- 
fendant from a stope beneath the 
surface of plaintiff’s claim, defendant 
has the burden of showing that the 
discovery vein in each of its three 
claims extended across, and not 
along, the claim, and that the lo- 
cator by mistake placed each claim 
across, instead of along, its discovery 
vein. Conkling Min. Co. v. Silver 
King Coalition Mines Co., 230 Fed. 
558, 144 CCA 607 [rev on other 
grounds 255 U. S. 151, 41 SCt 310, 65 
L. ed, 561]. 

54. Work Min., etc., Co. v. Doctor 
Jack Pot Min. Co., 222 Fed. 216, 137 
CCA 647; Golden Reward Min. Co. v. 
Buxton Min. Co., 97 Fed. 413, 38 CCA 
228; Kelvin Lumber, etc., Co. v. Cop- 
per State Min. Co., (Tex. Civ. A.) 232 
SW 858. See generally Evidence § 89 
et seq; Trover and Conversion [38 
Cyc 2078]. 

[a] Evidence held admissible.— 
In an action to recover the value of 
ore wrongfully extracted by defend- 
ant from plaintiff’s claim, evidence is 
admissible of the average assay value 
of samples of ore taken from the side 
walls of the workings and from drifts 
immediately adjacent, and shown to 
have been of the same general char- 
acter as the body of ore removed. 
Golden Reward Min. Co. v. Buxton 
Min. Co., 97 Fed. 4138, 38 CCA 228. 

{b] Evidence of fault in vein.— 


The existence of a fault in one vein 


cannot be shown by evidence of 
other and disconnected faults in a 
vein which witness states is a con- 
tinuation of the vein under considera- 
tion, in the absence of evidence of 
continuity in the fault. Fitzgerald 
v. Clark, 17 Mont. 100, 42 P 2738, 52 
AmSR 665, 30 LRA 803. 

[c] Deed in lieu of lost deed.—A 
deed executed after the suit was 
brought for conversion of ores re- 
moved from a mining claim, but 


ae 
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extralateral rights.49 Matters of special defense 
must be specially pleaded,®° such as the defense 
that plaintiff is not the real party in interest,°* 
or that he had been disseized.°” , 

[§ 474] (4) Evidence. The general rules of evi- 
dence, particularly those that govern in actions for 
conversion in general, apply in an action for the 
conversion of minerals in regard to presumptions 
and burden of proof,®* admissibility,°4 and weight 
and sufficiency of the evidence.°® ; 
conversion of ores from a patented mining claim, 
ownership of such ores is prima facie established 
by the patent and proof of possession of the mining 
claim embracing them.°® 

[§ 475] (5) Trial. | al 
by the rules relating to trials in similar actions 
in general,*’ such as in relation to questions of 
law and fact®® and instructions.*® 
fendant has introduced evidence of work done and 


In the case of 


Matters of trial are governed 


Thus, where de- 


which shows on its face that it was 
executed in lieu of a prior deed, 
which has been lost, is admissible in 
that suit in support of the evidence 
that plaintiff had purchased the 
claim from which the ore in contro- 
versy was removed before its at- 
tempted relocation by defendants. 
Kelvin Lumber, ete., Co. v. Copper 
State Min. Co., (Tex. Civ. A.) 232 
SW 858. 

55. Golden Reward Min. Co. v. 
Buxton Min. Co., 97 Fed. 413, 38 CCA 
228; Ward v. Spadra Coal Co., (Ark.) 
272 SW 353; Rico-Argentine Min. Co. 
v. Rico Cons. Min. Co., 74 Colo. 444, 
223 P 31; Wakeman v. Norton, 24 
Colo, 192, 49 P 283. See generally 
Evidence §§ 1730-1806; Trover and 
Conversion [88 Cyc 2084 et seq]. 

[a] Evidence held sufficient to go 
to the jury on the question whether 
or not defendant took the ore will- 
fully, or with a reckless disregard 
of plaintiff’s rights. Central Coal, 
etc., Co. v. Penny, 173 Fed. 340, 97 
CCA 600. 

{b] Prima facie showing of own- 
ership.— Where, in an action to re- 
cover the value of ore alleged to have 
been wrongfully taken from plain- 
tiff’s claim, it appeared that a loca- 
tion certificate of such claim was 
filed in 1880 by one M, that plaintiff 
purchased from one D and took pos- 
Session in 1885, that he held the 
claim until he sold the property in 
1894, having, during that period, 
done considerable work on the claim, 
that amended certificates were filed 
by him in 1890 and 1891, and that 
defendant asserted no title to the 
claim, but justified his intrusion on 
his right to follow a vein whose apex 
was outside the surface boundaries, 
plaintiff was prima facie entitled to 
maintain the action, notwithstanding 
his omission to produce written con- 
veyances from the original locator. 
elas v. Norton, 24 Colo. 192, 49 

56. Boston, etc., Cons. Copper, etc., 
Min. Co. v. Montana Ore Purchasing 
Co., 188 U. S., 632, 23 SCt 434, 47 L. 
ed. 626. 

Construction and operation of 
peter in general see supra §§ 369-— 


57. See generally Trial [38 Cyc 
1238]; Trover and Conversion [38 
Cyc 2104]. 

58. St. Clair v. Cash Gold Min., 
ete: Co.) 9Colo., A. 2385" 47 | Pr466s 
See generally Trial [38 Cyc 1511 
et seq]; Trover and Conversion [38 
Cye 2105). 

[a] Particular questions for jury. 
—The bona fides of the trespass, the 
value of the ore, and the actual cost 
of its extraction are questions for 
the jury, although defendant’s evi- 
dence is uncontradicted. St. Clair 
v. Cash Gold Min., etce., Co., 9 Colo. 
A. 235, 47 P 466. 

59. Aldrich Min. 


Co. v. Pearce, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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ore taken from his own vein, in order to reduce, 
to the extent of its value, plaintiff’s recovery, the 
jury should be instructed to consider such evidence 
only so far as it may aid them in determining if 


possible what proportion of the 
defendant’s vein.®” 


‘*market value’’ 


ing and reducing the ore.®t 
{[§ 476] (6) Damages.®? 


192 Ala. 195, 68 S 900; Fitzgerald v. 
Clark, 17 Mont. 100, 42 P 273, 52 
AmSR 665, 30 LRA 803 [aff 171 U. S. 
92 mem, 18 SCt 941 mem, 43 L. ed. 
87 mem]. See generally Trial [38 
Cyc 1594 et seq]; Trover and Con- 
version [38 Cyc 2107]. 

fa] As to continuity of vein.—On 
an issue as to whether a vein having 
its apex in defendant’s location con- 
nects or unites on its downward 
course with one having its apex in 
plaintiff’s location, it is proper to 
charge the jury that such connection 
must be made by a “continuous 
streak or body of quartz or ore,’ or 
by vein matter, and to refuse to 
charge that it can be made by ‘such 
material or indication as a practical 
miner would follow with the expec- 
tation of finding ore.’ Fitzgerald v. 
Clark, 17 Mont, 100, 42 P 273, 52 
AmSR 665, 30 LRA 803. 

[b] As to damages.—In an action 
for the conversion of coal taken from 
plaintiff's land, an instruction that 
the jury should assess plaintiff’s 
damages at what they thought rea- 
sonable and right under the evidence, 
not exceeding the amount claimed, is 
not erroneous, defendant having a 
right to require more specific direc- 
tions on request. Aldrich Min. Co. v. 
Pearce, 192 Ala. 195, 68 S 900. 

60. St. Clair v. Cash Gold Min., 
etc., Co., 9 Colo. A. 235, 47 P 466. 

61. Fitzgerald v. Clark, 17 Mont. 
eae! 42 P 273, 52 AmSR 665, 30 LRA 


62. Damages: 

In general see Damages 17 C. J. 
p 699. 

For conversion generally see Trover 
oa Conversion [38 Cyc 2088 et 
seq]. 
63. McLean County Coal Co. v. 

Long, 81 Ill. 359; Robertson y. Jones, 

71 Til. 405. 

Damages for trespass generally see 

supra . 460-470. 

64. See Trover 

(38 Cyc 2088 et seq]. 
{a] In South Dakota Comp. L. 

(1887) § 4603, fixing the measure of 

the damages recoverable for wrongful 

conversion of personal property as 
the value of the property at the time 
of econversion, with interest, or, 
where the action has been prosecuted 
with reasonable diligence, the high- 
est market value of the property at 
any time between the conversion and 
the verdict, without interest, at the 
option of plaintiff, governs in actions 
in the federal courts within the 
state, and is applicable to an action 
for trespass upon a mining claim, 
where the only damage claimed or 
litigated is the value of the ore re- 
moved therefrom and converted by 
defendant, the action being in effect, 
although not in form, one for the 
conversion of personal property. 
Golden Reward Min. Co. v. Buxton 
Min. Co., 97 Fed. 413, 38 CCA 228. 


and Conversion 


An instruction that the value 
of the ore converted should be determined by its 
on the dump of the claim, deducet- 
ing the cost of mining and hoisting, is not objec- 
tionable as not allowing for the expense of smelt- 


The rule of damages 
is generally the same in trespass for breaking and 
entering a coal mine and carrying away mineral, 
and in trover for the mineral, except where circum- 
stances of aggravation are relied on in trespass;®? 
and subject to the usual rules which govern the 
damages in trover and conversion in general,°* 
where the conversion is not willful or intentional, 
the measure of damages therefor as a general rule 


“MINES AND MINERALS 


ore came from 


65. Ala.—lIvy Coal, etc., Co. v. Ala- 
bama Coal, ete., Co., 135 Ala..579, 33 
S 547, 93 AmSR 46. 

Cal. —Lightner Min. Co. v. Lane, 
161 Cal.’ 689; 12/0-—P* 771, AnnCas1913C 
1093; Maye v.. Yappen, 23 Cal. 306. 

Colo.—St. Clair v. Cash Gold Min., 
etc., Co., 9 Colo. A. 235, 47. P 466. 

Tll.—Smoot v. St. Louis Cons, Coal 
Cores 114) 11. Ag b 12. 

Ind.—Cypress Creek Coal Co. v. 
Boonville Min. Co., 194 Ind. 187, 142 
NE 645; Campbell v. Smith, 180 Ind. 
159, 101 NE 89; Kahle v. Crown Oil 
Co.) 180 Ina. 131, 100 NE 681. 

Mich.—Hartford Iron Min. Co. v. 
Cambria Min. Co., 93 Mich. 90, 538 
NW 4, 32 AmSR 488 

Nev.— Waters Vv. Stevenson, 13 Nev. 
157, 29 AmR 293. 

Tex.—Southern Oil Co. 

(Civ. A.) 69 SW 1033. 

66. Ark.—Ward yv. Spadra Coal Co., 
272 SW 353. 

Cal.—Lightner Min. Co. v. Lane, 
tes Cal. 689, 120 P 771, AnnCas1913C 


Colo.—St. Clair v. Cash Gold Min., 
etc., Co., 9 Colo, A. 235, 47 P 466. 

Ill.—Skoot v. Consolidated Coal 
Cos, 114 ThA 612: 

Ind.—Cypress Creek Coal Co. v. 
Boonville Min. Co., 194 Ind. 187, 142 
NE 645; Campbell v. Smith, 180 Ind. 
159, 101 NE 89. 

Mich.—Hartford Iron Min. Co. v. 
Cambria Min. Co., 93 Mich. 90, 53 
NW 4, 32 AmSR 488. 

Nev.—Waters v. Stevenson, 13 Nev. 
157, 29 AmR 293. 

[a] TZllustration.— Where a_ de- 
fendant, under a grant from plaintiff, 
removes certain coal and in removing 
such coal necessarily likewise re- 
moves iron pyrites, the measure of 
damages in an action for the conver- 
sion of such iron pyrites is the value 
of the pyrites at the mouth of the 
pit, less the cost of digging such 
pyrites and separating it from the 
merchantable coal. Smoot v. Con- 
solidated. ‘Coal “Co.,' 114 Till. Al 622: 

{b] In Alabama (1) the measure 
of damages is stated as being the 
value of the mineral as it lay in the 
mine after severance, with no deduc- 
tions for defendant’s labor in sever- 
ance. Galloway Coal Co. v. Bessemer 
Coali-etes. 'Co.,9 220° Alar (637, 998-98 
779; Ivy Coal, ete., Co. v. Alabama 
Coal, ete., Co., 1385 Ala. 579, 33 S547, 
93 AmSR 46. (2) And for all prac- 
tical purposes, the value of minsral 
lying on the floor of the mine after 
severance is its value on board the 
cars, after being raised and carried 
and dumped therein, for transporta- 
tion to the market or to a consumer, 
less the cost of so raising, trans- 
porting, and dumping. Galloway Coal 
Co. v. Bessemer Coal, etc., Co., supra. 

fe] As against a purchaser of 
converted ore, the measure of dam- 
ages is the value of the ore sold, 
less the cost of raising it from the 


v. Scales, 
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is the value of the minerals as converted,® less 
the cost of extraction,®® 
stances warrant the recovery of greater damages.*’ 
But if the conversion is willful and intentional 
and with knowledge of plaintiff’s rights, the meas-— 
ure of damages is the value of the minerals after 
conversion, without any deduction for expenses of 
mining and milling.®* 
the conversion of ore, an injunction has been issued, 
in compliance with which defendant has stored 
certain ore theretofore mined, 
to have the value of such ore taken into account 
in reduction of damages, unless he proves such 
value and returns or tenders the ore to plaintiff.° 
In an action for conversion by a lessor through 
his lessee, the lessor’s royalty is not a proper basis 
on which to measure the damages.*° 

Interest on the value of the minerals from the 
time of the conversion may be allowed as an ele- 
ment of the damages."? 


unless special cireun- 


Where, in an action for 


he is not entitled 


mine after it is broken up and haul- 
ing it to defendant’s place of busi- 
ness. Omaha, etc., Smelting, etc., Co. 
Vi Tabor: (1:3) 1Colow 44 a2 ke ee 92 hen ue 
AmSR 185, 5 LRA 236. 

67. Southern Oil Co. v. 
(Tex. Civ. A.) 69 SW 1033. 

{a] MIllustration. — One 
moves oil from land belonging to 
another, pending an appeal from a 
judgment under which the latter was 
entitled to the possession’ of the 
property, is liable for its value at 
the date when the other party is put 
in possession of the property after 
affirmance of the judgment, although 
that is greater than its value when 
taken. Southern Oil Co. v. Scales, 
(Tex: Civ. A.) 69 SW 10338. 

63. Silver King Coalition Mines 
Co. v. Silver King Cons. Min. Co., 
204 Fed. 166, 122 CCA 402, Ann 
Casi1918B 571; Ward v. Spadra Coal 
Co., (Ark.) 272 SW 358; Cypress 
Creek Coal Co. v. Boonville Min. Co., 
194 Ind. 187, 142 NE 645; Campbell 
v. Smith, 180 Ind. 159, 101 NE 89; 
Kahle v. Crown Oil Co.,/180 Ind. 131, 
100 NE. 681; Kelvin Lumber, etc., Co. 
v. Copper State Min. Co., (Tex. Civ. 
A.) 232 SW 858; Kelvin Lumber, ete., 
Co. v. Copper State Min, Co., (Tex. 
Civ. A.) 203 SW 68. 

{a] In California, under Civ. Code 
§ 3333, which provides that the meas- 
ure of damages for breach of an 
obligation not arising from contract 
is the amount which will compensate 
for all the detriment proximately 
caused thereby, whether it could have 
been anticipated or not, and § 3336 
which provides that the detriment 
caused by the wrongful conversion 
of personalty is presumed to be the 
value of the property at the time of 
the conversion with interest, or, 
where the action has been prosecuted 
with reasonable diligence, its highest 
market value at any time ‘between the 


Scales, 


who re- 


conversion and the verdict without 
interest at plaintiff’s option, the 
“highest market value” allowed. by 


the statute means its subsequent 
value in the condition it was at the 
time of the conversion, so that, in an 
action for damages for the conversion 
of ore by underground trespassing 
on plaintiff’s land, plaintiff could not 
recover the value of the ore after the 
cost of milling it had been added, 
but only its value when mined and 
commingled with defendant’s ore, 
although the conversion was inten- 
tional by defendant’s agents, where 
the circumstances do not authorize 
punitive damages. Lightner Min. 
Co; ve Wane 161" Cal 639, 1200 7a 
AnnCasi1913C 1093. 

69. Montana Min. Co. v. St. Louis 
Min., ete., Co., 102 Fed. 430, 42 CCA 
415 [writ of error dism 186 U. S. 24, 
22 SCt 744, 46 L. ed. 1039]. 

70. Ward v. pes Coal Co., 
(Ark.) 272 SW 353 

71. Ward v. Spadra Coal Co., su- 
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[§ 477] d. Bjectment—(1) In General. Except 
where it is used as a remedy in an adverse action 
to an application for a patent,” ejectment as a 
means of trying title to a mining claim is gov- 
erned by the rules and principles which apply 
to actions of ejectment in general.’* Where it 
appears that the owner of mineral lands is dis- 
seized, and that the persons in possession claim 
a right thereto and are working the mine thereon, 
ejectment is the proper remedy,’? with a prelimi- 
nary injunction on a proper bill showing the 
pendency of the action at law,’® and after recovery 
therein plaintiff may sue for mesne profits.7° 

[§ 478] (2) Right of Action—(a) In General. 
The rules and principles which apply in ejectment in 
general’? ordinarily govern the title or possession 
that is necessary or sufficient to support an action 
of ejectment for a mining property or elaim ;78 
and in seeking to recover possession of such prop- 
erty or claim each case must be adjudged by the 
law of possession.’® Ejectment ordinarily cannot 
be maintained for mining property by a person 
who cannot show a good and valid title or inter- 
est, in himself, in the property,®° such as by the 
owner of a mere right or incorporeal privilege to 
take out minerals from the land of another, and 
to have as his own only what is so taken out.8! 
It cannot be maintained by the possessor of the 
surface of the land, where the estate in the minerals 


pra; Southern Oil Co. v. Seales, 
(hex sCiv. A.) .69 2SW 21033: See 
generally Trover and Conversion [38 
Cye 2090]. 

72. See supra § 379 et seq. 


of the 
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for the recovery of any mining title, 
or for damages to any such title, 
can be affected by the paramount title 
United States, but each case 
must be adjudged by the law of pos- 
Meydenbauer v. Stevens, 78 


[§§ 477-479 


has been severed from that in the surface;5? nor 
in such a case can the owner of the mineral rights 
maintain ejectment for the surface.** 

Coéwners. A tenant in common with other lo- 
eators of a mining claim may maintain an action 
for the recovery of the land without joining his 
cotenants,** and if he,improperly joins any other 
person objection to the misjoinder must be taken 
in the answer.8® But a joint tenant cannot main- 
tain ejectment against third persons to whom his 
cotenant fraudulently surrenders possession.%® 

A lessee may maintain ejectment for the re- 
covery of the leased mining property.*? 

[§ 479] (b) By Locator or Possessor of Mining 
Claim. The owner of a valid mining location on 
the publie domain, made in compliance with the 
mining laws and regulations,§* is entitled to ex- 
clusive possession thereof so long as he complies 
with such laws‘ and regulations,®® and has a suffi- 
cient title or right to support an action of eject- 
ment for its recovery,®® although he has leased 
the claim to another;®t but a person who locates 
a mining claim in the name of another cannot main- 
tain ejectment for the claim in his own name.®? 
And even though a valid location has not been 
made, one who is in bona fide possession and work- 
ing the claim may maintain ejectment against an- 
other who is a mere intruder and enters under 
no better right or title.°* The elementary rule 


Cross references: 

Ejectment of lessee generally see 
Hjectment § 16. 

Government leases of mining prop- 
erty see supra §§ 404-4388. 

Leases of mining property generally 


73. See Wjectment 19 Ce J. p| session. 
1021. Fed. 787; Aurora Hill Cons. Min. Co. 
74. Ala.—Moragne v. Doe, 1438) v. Highty-Five Min. Co., 34 Fed. 515, 


Ala. 459,.39 S 161, 111 AmSR 52; +5 
AnnCas 331. 
Me.—Arizona Commercial Min. Co. 


v. Iron Cap Copper Co., 119 Me. 213, 
110 A 429. 
Mass.—Arizona Commercial Min. 


Co. v. Iron Cap Copper Co., 236 Mass. 
185, 128 NE 4. 
Mo.—Gordon v.: Million, 248 Mo. 


155, 154 SW 99. 

Wis.—Bracken y. Preston, 1 Pinn. 
584, 44 AmD 412. 

Nature and scope of ejectment 
generally see Ejectment §§ 2-7. 

Nature of ouster generally see in- 
fra § 480. 


75. Bracken v. Preston, 1 Pinn. 
(Wis.) 584, 44 AmD 412. : 

Injunctions generally see infra 
§§ 505-520. 


76. Bracken v. Preston, 3 Pinn. 
(Wis.) 584,°44 AmD 412. 

77. See "Ejectment §§ 11- Av 

78. Gordon v. Million, 248 Mo. 155, 
154 SW 99; Cornely v. Zentmyer, 224 
Pa. 639, 73 A 967. 

{a] Tllustration.—Where defend- 
ants were in possession, claiming not 
only the surface, but the coal under- 
lying the land, while plaintiffs 
claimed title to the coal deposits 
‘ under a prior deed, ejectment would 
lie to try the title to defendants’ 
claimed possession of the coal. Gor- 
don v. Million, 248 Mo. 155, 154 SW 


“)- 

[b] Assignee of leasa—Where a 
coal lease for ninety-nine years 
provided for a minimum royalty and 
neither the lessee nor his assignee 
ever took possession of the coal or 
performed any of the covenants of 
the lease, the assignee could not re- 
cover the coal, in ejectment, without 
paying the minimum _ royalties in 
arrears. Cornely v. Zentmyer, 224 
Ba 6395 Ue Ayo O ts 

79. Meydenbauer v. Stevens, 78 
Fed. 787. 

[a] Thus, under Rev. St. § 910, 
no possessory action between par- 
ties in any court of the United States 


12 Sawy. 355. 


80. Lockhart v. Johnson, 181 U. 
Sra ciliGwe2 te SCt 66 5x8 fon lin ee dees Ogi, 
Melton v. Lambard, 51 Cal. 258. See 


generally Ejectment § 1035. 

{a] Rule applied.—Defendant, an 
owner of an undivided interest in a 
mine, is entitled to the possession of 
the whole thereof as against eject- 
ment by plaintiff who shows no title 
to any portion of the mine. Melton 
v. Lambard, 51 Cal. 258. 

81. Priddy v. Thompson, 204 Fed. 
955, 123 CCA 277; Moore v. Brown, 
Bel Y. 127, 34 NE 772 [rev 16 NYS 

[a] Grantee of oil rights.—A 
grantee who has never been in pos- 
session under a lease of the oil and 
gas in a specific tract of land, of the 
right to prospect for, extract, and 
appropriate them and of the right to 
occupy and use so much of the sur- 
face of the land only as may be 
necessary to find and remove the oil 
and gas, may not maintain ejectment 
thereon, because the lease grants no 
corporeal interest or hereditament. 
Priddy v. Thompson, 204 Fed, 955, 
123 CCA 277. 

82. Catlin Coal Co. v. Lloyd, 176 
Tll. 275, 52 NE 144, 

83. Prairie Oil, etc., Co. v. State, 
(Tex. Commn. A.) 231 SW 1088. 

[a] A grant of petroleum oil is 
not a grant of the soil for which 
ejectment will lie. Prairie Oil, etc., 
CONRV: etates (Tex. Commn. A.) 231 
SW 108 
A ie ee v. Wilson, 52 Cal. 

Joinder of plaintiffs in action by 
cotenants generally see Joint Ten- 
ancy § 28; Tenancy in Common [388 
Cye 118]. 
ee Morenhaut v. Wilson, 52 Cal. 

86. Lockhart v. Johnson, 181 U. S. 
SCS 2INSCt 1665, 645ml rede Gais 
remedy is in equity). 

87. Barker v. Dale, 2 F. Cas. No. 
988, 3 Pittsb. (Pa.) 190. 


see infra §§ 582-659. 
88. Requisites and validity of lo- 
gation proceedings see supra §§ 159~— 


89. See supra § 235. 

Labor and improvements as condi- 
tions, or continuance of rights see su- 
pra §§ 264-290. 

90. Belk v. Meagher, 104 U. S. 
2095-26. 15 eds i365 ‘aft)3-Mont..60 1K 
Veronda v. Dowdy, 13 Ariz. 265, 108 
P 482; Lockhart v. Wills, 9 N. M. 
344, 54 P 336 [aff 181 U. Ss. 516, 21 
sct 665, 45 L. ed. 979]. 

[a] "Title or right held insufficient. 
—One who enters a mining claim un- 
der an attempted location, which he 
fails to keep good, cannot maintain 
ejectment against another who en- 
ters in good faith and does all that 
is required to protect his right to the 
exclusive possession thereof. Belk 
v. Meagher, 104 U. S. 279, 26 L. ed. 
735 [aff 3 Mont 65]. 

91. Thompson v. Underwood, 138 
Ark, 323, 211 SW 164. 

9@. Van Valkenburg v. Huff, 1 
Nev. 142. 

93. Little Sespe Cons. Oil Co. v. 
Bacigalupi, 167 Cal. 381, 139 P 802; 
English v. Johnson, 17 Cal. 107, 76 
iad 574, And see cases infra note 

[a] Possession of a mining claim, 
without reference to mining rules, is 
sufficient to maintain ejectment as 
against one entering by no better 
title. This possession need not be 
evidenced by actual inclosure, but “if 
the ground was included within dis- 
tinct, visible. and notorious bound- 
aries, and if the plaintiffs were 
working a portion of the 
within those boundaries,” it is 
enough, against one entering with- 
out title. The regular and usual 
way of obtaining possession of min- 
ing claims is according to the mining 
regulations of the vicinage, still, a 
possession not so taken is good 
against one taking possession in the 
same way, and the actual prior pos- 
session of the first occupant would 
be better than the subsequent pos- 


Yor later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


ye 
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that one must recover in ejectment on the strength 
of his own title, and not on the weakness of his 
adversary,®* applies in ejectment for mining prop- 
erty,®® but is subject to the qualification that actual 
possession at the time of eviction 1s prima facie 
evidence of title and sufficient for a recovery as 
against a mere intruder or trespasser,®® but not as 
against one who has peaceably entered in comphance 
with the mining laws.” 

A patentee of mining ground may maintain eject- 
ment for its recovery,®® except where he has ob- 
tained such patent through fraud upon the rights 
of the person who is in bona fide possession of the 
ground.°® 

The holder of a patent certificate for a mining 
claim from the government has such a legal estate 
as will entitle him to maintain ejectment for its 
recovery ;1 but it has been held in the federal courts 
as to public lands generally that ejectment cannot 
be maintained on a mere final certificate.? 

Relocator.? A relocator of a mining claim ecan- 
not maintain ejectment againsi the original locator 
except on proof that the latter had abandoned or 
forfeited his right by failure to comply with the 
mining laws.4 And on the other hand in order 
that the original locator may maintain ejectment 
against a subsequent locator, he must show a valid 
location.® 
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[§ 480] (c) Ouster of Plaintiff and Possession by 
Defendant. In accordance with the rules which 
control in ejectment in general,® as a general rule 
ejectment, being a possessory action,’ cannot be 
maintained for mining property of whieh plaintiff 
is in possession,® but it must affirm atively | appear 
that he has been ousted or disseized,® and that de- 
fendant has wrongfully entered and is in posses- 
sion under a claim of title,t° at the time the action 
is commenced.'! An entry may constitute an ouster 
within this rule, when made beneath the surface 
as well as upon it.1? 

Where the parties are tenants in common, de- 
fendant’s possession is plaintiff’s possession until 
he is ousted, and defendant has no possession ad- 
verse to plaintiff’s prior to the time of such ouster.1% 

{[§ 481] (3) Time for Bringing Action.1¢ The 
statute of limitations does not begin to run against 
one claiming a mining claim under a patent. until 
the date of the government patent;!® and where 
there are general statutes of limitations for the 
recovery of real estate, and special provisions ap- 
plicable to mining property, the latter contro] in 
ejectment for such property.1® A state statute pro-— 
viding that no action for the recovery of mining 
claims, lode claims excepted, or for the recovery 
of possession thereof, shall be maintained, unless 
it appears that plaintiff or his assigns were seized 


one of the relocators, ceased to do 
the necessary work on the mine and 


session of the last. English v. John- Utah.—Wilson v. Triumph Cons. 
son, 17 Cal. 107, 76 AmD 574 Min. Co., 19 Utah 66, 56 P 380, 75 
Possession of mining claim gen-| AmSR 718. 


erally see supra §§ 162-166. 

94. See Ejectment § 14. 

95. U. S.—Haws v. Victoria Cop- 
per Min. Co., 160\ U.S. 308; 167 Set 
282, 40 L. ed. 436. 

Alaska.—Cook Vv. Johnson, 3 
Alaska 506; Cascaden v. Bortolis, 3 
Alaska 200; Overgaard v. Westerberg, 
3 Alaska 168; Bakke v. Latimer, 3 


Alaska 95. 
Cal.—Little Sespe Cons. Oil Co. v. 
Bacigalupi, 167 Cal. 381, 139 P 802; 


Coryell v. Cain,-16 Cal. 567. 

Colo.—Benton v. Hopkins, 31 Colo. 
518, 74 PB. 891; Iron Silver Min. Co. v. 
Campbell, 17 Colo. 267, 29 P 513: 

Mont.—Ferris v. MeNally, 45 
Mont. 20, 121 P 889. 

Wash.—National Milling, etce., Co. 
v. Piccolo, 54 Wash. 617, 104 P 128, 
57. Wash. 572, 107 P 353. 

{a] Rule applied. — Where both 
plaintiffs and defendants claim under 
separate placer mining locations, 
plaintiffs, to recover in ejectment, 
must establish their location to have 
been a prior valid location. Cook v. 
Johnson, 3 Alaska 506. 

96. U. S—Haws v. Victoria Cop- 
per Min. Co., 160 U. S. 3038, 16 SCt 
282, 40 L. ed. 436; Glacier Mountain 
Silver Min. Co. v. Willis, 127 U. S. 
471, 8 SCt 1214, 32 L. ed. 172; Belk 
Vv. Meagher, 164 U.S. 279, 26 iby ed. 
735; Campbell v. Rankin, 99 U. S. 
261, 25 L. ed. 435 [rev 1 Mont. 300]; 
Meydenbauer v. Stevens, 78 Fed. 787; 
Aurora Hill Cons. Min, Co. v. Highty- 
Five Min. Co., 34 Fed. 515, 12 Sawy. 
355. 
Cal.—Little Sespe Cons. Oil Co. v. 
Bacigalupi, 167 Cal. 381, 139 P 802; 
Garthe V.ukarts) to Cal-b41, 15 2) 93: 
Hess v. Winder, 30 Cal. 349; Rich- 
ardson v. McNulty, 24 Cal. 339; Eng- 
lish v. Johnson, 17 Cal. 107, 76 AmD 
574; Attwood v. Fricot, 17 Cal. 37, 
76 AmD 567; Coryell v. Cain, 16 Cal. 
567. 

Colo.—Benton y. Hopkins, 31 Colo. 
518, 74 P 891; Strepey v. Stark, 7 
Colo, 614. 5 P 411. 

Dak.—Dugegan v. Davey, 4 Dak. 110, 
26 NW 887. 


Mont.—McKay v. McDougal, 19 
Mont. 488, 48 P 988. 
Nev.—Patchen v. Keeley, 19 Nev. 


404, 14 P 347; Golden Fleece Gold, 
etc., Min. Co. v. Cable Cons. Gold, 
etc., Min. Co.; 12 Nev. 312. 


Wash.—Oroville International Salts 
Co, \v. Rayburn, 104°Wash. 137, 176 
P 14; National Milling, etc., Co. v. 
Piccolo, 54 Wash. 617, 104 P 128, 57 
Wash. 572,<L0%-P 353; 

Presumption from possession gen- 
erally see supra § 162. 

97. Lockhart v. Johnson, 181 U. 
SoUb UG ota SCt 665) e45m ua, edi 9; 
Gartheuve Hart. 3) Cal. 5415 Tombs 935 
HorswelliveRuiZy 67 .Cal., 111, 7 P 
197; Du_Prat v. James, 65 Cal. 555, 
4 P-562. 

98. Iron Silver Min. Co. v. Camp- 
bell, 17 Colo. 267, 29 P 513; South End 


ee Co. v.. Tinney, 22 Nev. 19, 35 
9. 
As to public lands generally see 


Ejectment §§ 12, 38. 


Construction and operation of 
pevent gemerally see supra §§ 369- 

99. South End Min. Co. v. Tinney, 
22 Nev. 19, 35 P89. 

1. Rader v. Allen, 27 Or. 344, 41 
P 154. 

[a] Where one is entitled to pos- 


session of a mine under a patent 
certificate from the United States, 
he has a legal estate in lands, and his 
right to maintain ejectment therefor 
is not subject to Hill L. Annot. 
§ 2178, providing that one year’s ad- 
verse possession of a mine is a bar 
to an action for its possession. Ra- 
der v. Allen, 27 Or. 344, 41 P 154. 

As to public lands generally see 
Hjectment §§ 12, 38. 

Final receipt or certificate gener- 
ally see supra §§ 361-363. 

2 See Ejectment § 38. 

83. Relocations generally see supra 
§§ 305-314. 

4 Zerres v. Vanina, 134 Fed. 610 
[aff 150 Fed. 564, 80 CCA 366]. 

Abandonment generally see supra 


§§ 291-300. 

Forfeiture generally see supra 
§§ 301-304. 

5. Lockhart v. Wills, 9 N. M. 344, 


54 P 336 [mod on other grounds and 
aff 181 U. S. 516, 21 SCt 665, 45 L. 
ed. 979]. 

[a] Rule applied.—An action of 
ejectment to recover mining prop- 
erty cannot be maintained on the 
ground that defendants have acquired 
it by a relocation in pursuance of a 
conspiracy with plaintiff's partner, 
whereby that partner, who was not 


abandoned itS possession, since these 
facts, whatever equities they may 
raise as against defendants, give 
plaintiff no legal title to the mine 
or any part thereof. Lockhart v. 
Wills, 9 N. M. 844, 54 P 336 [mod 
on other grounds and aff 181 U. S. 
516, 21 SCt 665, 45 L. ed. 979]. 


6. See Bjectment §§ 45-52. 

7 See Hjectment § 1. 

8 Zerres v. Vanina, 134 Fed. 610 
[aff 150 Fed. 564, 80 CCA 366]. See 


generally Hjectment § 48. 
9. Zerres v. Vanina, 134 Fed. 610 


[aff 150 Fed. 564, 80 CCA 3866]; Ari- 
zona Commercial Min. Co. v. Iron 
Cap Copper Co., 119 Me. 213, 110 A 


429; Bramlett v. Flick, 23 Mont. 95, 
57 P 869; West v. Lanier, 9 sieges 
(Tenn.) 762. 

10. Mexican Gulf Oil Co. v. Com- 
pania Transcontinental de Petroleo, 
281 Fed, 148 [aff 292 Fed. 846]: 
Zerres v. Vanina, 134 Fed. 610 [aff 
150 Fed. 564, 80 CCA 366]; Arizona 
Commercial Min. Co. vy. Iron Cap 
Copper Com 119 Mem213 1110 A242 9)" 
Bramlett v. Flick, 23 Mont. 95, 57 P 
869; West v. Lanier, 9 Humphr. 
(Tenn.) 762. See generally HEject- 
ment § 49. 

[a] Ejectment cannot be main- 
tained against one who is in posses- 
sion in strict acknowledgment of the 
owner’s title. Mexican Gulf Oil Co. 
v. Compania Transcontinental de 
Eeeronee 281 Fed. 148 [aff 292 Fed. 


11. Walton v. Wild Goose Min., 
ete., Co., 123 Fed. 209, 60 CCA 155. 

12. Lincoln-Lucky, etc., Min. Co. v. 
Hendry, 9 N. M. 149, 50 P 330. 

[a] “There can be no distinction 
between an ouster upon the surface 
and an ouster beneath the surface, 
except in cases arising under the 
mining laws by virtue of § 2322, Re- 
vised Statutes.” Lincoln-Lucky, etc., 
Min. Co. v. Hendry, 9 N. M. 149, 155, 
50 P 330. 

13. Union Cons. Silver Min. Co. v. 
Naylor; LOO sw. (SS: 3%, 25 oi, eds /oalls 
Van Valkenburg v. Huff, 1 Nev. 142. 

Tenancy in common generally see 
Tenancy in Common [388 Cye 1]. 

14. Limitations of ejectment gen- 
erally see Ejectment §§ 75, 89, 172. 

Title by adverse possession see 
Supra §8§ 165, 166, vere 448, 

15. See supra § 4 

16. Davis v. clark, 2 Mont. 310. 
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or possessed of such mining claims within one year 
before the commencement of such action, is not 
applicable to real estate patented as placer ground, 
and hence adverse possession of such land for one 
year after the issuance of patent is not sufficient 
to divest the owner of his title and does not bar 
an action for its recovery.‘* 

[§ 482] (4) Defenses. The defenses that may be 
set up to an action of ejectment for mining prop- 
erty are usually governed by the rules relating to 
defenses to ejectment in general.ts Thus defendant 
may set up, as a defense inter alia, the fact that 
there is an outstanding title to the mining property 
in a third person,!® or that plaintiff’s patent was 
wrongfully procured,”° or that he has lost his title 
by abandonment,”! or that he is estopped from as- 
serting his title to the claims as against defend- 
.ant.22. In some jurisdictions an equitable defense 
may be set up, and as to such defense the case 
is to be tried in the same manner and on such 
principles as would apply to an original bill in 
equity.?* 

[§ 483] (5) Pleading?*—(a) Declaration, Com- 
plaint, or Petition. The declaration, complaint, or 
petition is usually governed by the rules relating 
to similar pleadings in ejectment in general.?> In 
accordance with such rules the essential allegations 
necessary to an action in ejectment as to mining 
property are the ownership and right of posses- 
sion of plaintiff, possession by defendant at the 
commencement of the action, and his wrongful with- 
holding of the same;?® and a complaint which 
alleges that plaintiff is the owner in fee and en- 
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[§§ 481-488 


titled to the possession of the mining ground 
therein described, and that defendant wrongfully 
and unlawfully entered upon and is extracting ore 
therefrom, is sufficient.27 In ejectment for the pro- 
tection of extralateral rights, it is sufficient to 
allege merely that defendant wrongfully entered 
upon plaintiff’s claim on veins apexing within his 


‘boundaries ;2* and where the claim has been pat- 


ented, it need not be alleged that the vein con- 
tains minerals since that question cannot be raised 
collaterally after patent.?? : 

As to plaintiff’s ownership it is sufficient to make 
a general statement of his title or right to posses- 
sion, as such an averment carries with it all of 
the facts essential to establish ownership ;°° and it 
is not necessary to allege mere matters of evi- 
dence of such ownership, such as the means by 
which he became such owner,*? or the facts neces- 
sary to show a valid location under the mineral 
laws.*? 

Deraigning title. In an action in the nature of 
trespass to try title to a mining claim, it is not 
necessary for plaintiff to deraign title; a cause of 
action is stated when the complaint alleges owner- 
ship of plaintiff and ouster.** : 

Citizenship. In an action of ejectment in ad- 
verse proceedings upon an application for a patent, 
citizenship must be alleged and proved ;** but where 
the contest is between individuals, as distinguished 
from ejectment in support of adverse proceedings, 
upon application for United States patent, the ques- 
tion of citizenship is not in issue, and need not be 
either alleged or proved.*° 


17. Belk v. Meagher, 104 U. S. 
279, 26 L., ed. 735; Horst v. Shea, 23 
Mont. 390, 59 P 364; Mayer v. Ca- 
rothers, 14 Mont. 274, 36 P 182; 
Weibold v. Davis, 7 Mont. 107, 14 P 
865; King v. Thomas, 6 Mont. 409, 
12 P 865; Davis v. Clark, 2 Mont. 310. 

18. Dyke v. Whyte, 17 Colo. 296, 
29 P 128. See generally Ejectment 
§§ 61-91. 

19. Dyke v. Whyte, supra; Mal- 
lett v. Uncle Sam Gold, etc., Min. 
Co., 1 Nev. 188, 90 AmD 484. See 
generally Ejectment §§ 68-78. 

fa] A naked trespasser cannot 
show outstanding title as against 
one claiming by virtue of prior pos- 
session. Mallett v. Uncle Sam Gold, 
oe Min. Co., 1 Nev. 188, 90 AmD 
Murray v. Montana Lumber, 
CLG BOO. Sao Me Miont. 614. 63) PMA 
But see Boggs v. Merced Min. Co,, 14 
Cal. 279 (holding that, in ejectment 
on a patent issued upon a final de- 
cree of confirmation of land claimed 
under a Mexican grant, defendant 
cannot set up fraud in the survey 
or procurement of the patent to de- 
feat the action). 

{a] Illustration. — Where eject- 
ment is brought to recover a mining 
claim which has been patented to 
plaintiff, defendant may show as a 
defense that he had purchased a 
prior claim thereto, and was entitlea 
to a patent therefor, but that his 
vendor afterward wrongfully con- 
veyed the same property to a thira 
person, who relinquished the claim 
to the government, which enabled 
plaintiff to obtain title to the prop- 
erty, and that plaintiff’s patent was 
wrongfully procured, although his 
vendor did not resist the issuance 
thereof. Murray v. Montana Lumber, 
etc., €o., 25 Mont. 14, 63, P 719. 

Fraud or invalidity of plaintiff’s 
title as defense generally see Hiect- 
ment §§ 84, 85. 

21. Mallett v. Uncle Sam Gold, 
étc., Min: Co.) 1% Nev. 188; 90 -Am‘*D 
484; Garrett v. South Penn Oil Co., 
66 W. Va. 587, 66 SE 741. 


Abandonment of possession as de- 


fense to ejectment generally see 
Ejectment § 65. 

22. Kelly v. Taylor, 23 Cal. 11; 
he og v. Shepherd, 31 Colo. 141, 72 
122 : 

[a] Acts not showing estoppel.— 


Where plaintiff and defendant owned 
adjoining mining claims, defendant’s 
shaft being’ sunk partially on both 
claims, and defendant applied to 
plaintiff for leave to work through 
this shaft, which was granted, plain- 
tiff stating that he did not want de- 
fendant to work on any of plaintiff’s 
ground, this did not estop plaintiff 
from maintaining ejectment to asserv 
his extralateral rights in a vein 
apexing in his claim, and continuing 
on the dip through defendant’s claim. 
Davis v. Shepherd, 31 Colo. 141, 72 P 


16 

Equitable estoppel as defense gen- 
erally see Ejectment § 86. 

23. Thompson v. Burk, 2 Alaska 
249; South End Min. Co. v. Tinney, 
22 Nev, 19, 35 P 89. 

Equitable defenses to ejectment 
generally see Hjectment §§ 79-87. 

24, In adverse suit see supra §8$ 
385-390. 

Pleading gemerally see Pleading 
[31 Cye 1]. 

25. National Milling, etc., Co. v. 
Piccolo, 54 Wash. 617) 620, 104 P 12% 


[cit Cyc]. See generally Ejectment 
§§ 113-124. 
26. Haggin v. Kelly, 136 Cal. 481, 


69 P 140; National Milling, ete., Co. 
v. Piccolo, 54 Wash. 617, 620, 104 
P 128, 57 Wash, 572, 107 P 353 [cit 
Cyeht 

27. Asher v. Gibson, 198 Ky. 285, 
248 SW 862; Mauldin v. Ball, 5 Mont. 
96, 1 P 409; National Milling, etce., 
Co. v. Piccolo, 54 Wash. 617, 620, 104 
P W238" fieit Cyc}: 


28. Davis v. Shepherd, 31 Colo. 
VAT Ta st. 
29. Davis v. Shepherd, supra. 


Patent as conclusive of mineral 
character of ground see supra § 374. 

30. Ariz.—Veronda v. Dowdy, 13 
Ariz: 265, 108 P 482; 


Cal.—Contreras v. Merck, 131 Cal. 
271). 639, 836s Harris ww: WKelloge e117 
Cal. 484, 49 P 708; Jones v. Peck, 63 
Cal. A. 397, 218 P 1030. 

Ky.—Asher v. Gibson, 198 Ky. 285, 
248 SW 862. 

Or.—Rader v. Allen, 27 Or. 344, 41 
P’ 154. 

Wash.—National Milling, etce., Co. 
v. Piccolo, 54 Wash. 617, 620, 104 P 
ig6 [cit Cyc], 7 Washes 572, 910% ee 
353. 

See generally Ejectment § 116. 

[a] An allegation as to right of 
possession is not necessary when the 
complaint alleges ownership in plain- 
tiffs, since the right of possession 
accompanies ownership as a matter 
of law. Jones v. Peck, 63 Cal. A. 397, 
218 P 10380. 

[b] Effect of allegation of owner- 
ship.—Under an allegation in eject- 
ment that plaintiff is the owner in 
fee entitled to the possession of min- 
ing lands, subject only to the para- 
mount title of the United States, it 
may be inferred that plaintiff claims 
under a,patent certificate from the 
United States, after performing all 
the requirements to entitle him to a 
patent to the mine. Rader v. Allen, 
27 Or. 344, 41 P 154, 

31. Contreras v. Merck, 131 Cal. 
211, 63 P 336; Harris v. Kellogg, 117 
Cal. 484, 49 P 708; Coryell v. Cain, 
16 Cal. 567; National Milling, etc., 
Co; \v.. Piccolo, 54 "Wash. 617,104 P 
128, 57 Wash. 572, 107 P 353. 

32. Colman v. Clements, 23 Cal. 
245; National Milling, ete., Co. v. 
Piccolo, 54 Wash. 617, 620, 104 P 128 
fort Cyels “STs Washes 0 ¢25rue Oem 

[a] Plaintiff need not set forth 
rules and customs of mining on which 
his title partly depends. Colman y. 
Clements, 23 Cal. 245. 

33. McKay v. McDougal, 19 Mont. 
488, 48 P 988. 

Trespass to try title generally see 
Trespass to Try Title [88 Cye 1191]. 

34 See supra § 387. 

35. Wilson v. Triumph Cons. Min. 
Co., 19 Utah 66, 56 P 300, 75 AmSR 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


1 


> 


§§ 483-485] 


Description of property.** It is sufficient to give 
‘a general description of the mining property in 
question,®* or to describe it with reasonable ac- 
curacy and certainty.** If the property or claim is 
known by a particular name or designation it may 
be sufficiently described by such name or designa- 
tion in the complaint.®9 

[§ 484] (b) Plea or Answer; Motion.*° The rules 
relating to pleas or answers in ejectment in gen- 
eral apply to the plea or answer.*! In accordance 
with those rules if defendant relies upon an 
equitable defense to the action of ejectment he 
must specially plead the facts constituting the 
same;*2 and this is also true of the defense of 
forfeiture of the claim by plaintiff.4? In an action 
by the patentee of a placer claim to recover pos- 
session of a vein or lode within its boundaries, 
an answer alleging that the vein or lode was known 
to the patentee to exist at the time of applying 
for the patent, and was not included in his ap- 
plication, well pleads the fact which, under the 
United States statutes, precludes him from having 
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any right of possession of the vein or lode.*® 

Motion to make more definite. Where the com- 
plaint alleges a trespass upon the vein of a mining 
claim, if defendant desires to have the complaint 
more definite as to the point where the trespass was 
committed, a motion to that effect should be inter- 
posed before answering the complaint on the 
merits.*® 

[§ 485] (6) Issues, Proof, and Variance.*7 The 
rules which govern in actions of ejectment in gen- 
eral usually apply as to the issues,** proof,*® and 
varianee.°° In accordance with such rules evidence 
of abandonment of the property or claim is admis- 
sible, without being specially pleaded, under a 
denial of title or ownership,®! or under a plea of 
not guilty.°2 Where the complaint alleges owner- 
ship and the answer takes issue thereon and alleges 
ownership in defendant, it is not necessary for 
plaintiff to plead a forfeiture or abandonment of 
a prior location made by defendant, but he may 
show that such location had become void, and that 
the land was vacant public mineral land when plain- 


718; Davis v. Dennis, 43 Wash. 54, 85 
P 1079. 


[a] Thus, in an action to recover 
possession of unsurveyed government 
mineral lands, the fact that defend- 
ants were in possession of the prop- 
erty through entry during the tem- 
porary absence of plaintiffs, who had 
been in possession for a number of 
years, did not require an allegation 
that plaintiffs had the necessary 
qualifications to enter government 
lands in order to state a cause of 
action. Davis vy. Dennis, 43 Wash. 
54, 85 P 1079. 

36. See generally Ejectment § 115. 

37. Glacier Mountain Silver Min. 
Coreve Willis) Wl2io Oso. 471,108 pSOt 
1214, 32 L. ed. 172; Veronda v. Dowdy, 
13 Ariz. 265, 108 P 482; Grady v. 
Early, 18 Cal. 108. 

[a] Describing by name, location, 
and book.—(1) Describing a mining 
claim by name, giving the mining 
district, the county and territory 
where located, and the book and page 
where the location notice thereof is 
recorded in the office of the county 
recorder, sufficiently describes the 
claim, under the express provisions 
of Civ. Code (1901) par 3249. Ve- 
ronaa v. Dowdy, 138 Ariz. 265, 108 
P 482. (2) Such a description is not 
defective because portions of the 
clai_1 alleged to be unlawfully with- 
held are described as “lots 1 and 3 
in block B and lot 3 in block A” of 
the claim, although there is no such 
legal subdivisions of a mining claim. 
Veronda v. Dowdy, supra. 


88. Colorado Cent. Cons. Min. Co. 
v.. Turck; 50. Wed. (888, 2. CCA’ 67; 
National Milling, etc., Co. v. Piccolo, 


54 Wash. 617, 620, 104 P 128 [cit 
Cyc], 57. Wash, 572, 107 P 353. : 

[a] Aided by other facts.—A de- 
scription of mining claims in a com- 
plaint to recover possession is suffi- 
cient if, when aided by complainant’s 
prior possession, defendant could not 
have been deceived or misled by any 
false or deficient description. Na- 
tional Milling, ete., Co. v. Piccolo, 
54 Wash. 617, 104 P 128, 57 Wash. 
572, 107 P 353. 

39. Barrett v. Crary, 4 Alaska 
483; Veronda v. Dowdy, 13 Ariz. 265, 


108 P 482. See generally Ejectment 
§ 115. 

490. In adverse suit see supra 
§ 390. 

41. Brady v. Husby, 21 Nev. 453, 
33 P 801. See generally Ejectment 
§§ 125-133. 

42. Brady v. Husby, supra. See 


‘generally Ejectment § 128. 

43. Bakke v. Latimer, 3 Alaska 95; 
Morenhaut v. Wilson, 52 Cal. 263; 
Renshaw v. Switzer, 6 Mont. 464, 13 
P 127; Sherlock y. Leighton, 9 Wyo. 
297, 63 P 580, 934. 

{a] The reason given for this rule 


is that “a defense based merely upon 
forfeiture does not involve a denial 
of the plaintiff’s possession or right 
of possession at the date of the de- 
fendant’s entry.” Morenhaut v. Wil- 
son, 52 Cal. 263, 268. s 

[b] Pleading held insufficient.— 
An answer averring “that any right 
that plaintiffs may have ever had to 
the possession,” ete., “they forfeited 
by a noncompliance with the rules, 
customs and regulations of the min- 
ers of the diggings embracing the 
claims in dispute, prior to the de- 
fendant’s entry,’ is insufficient, in 
not setting forth the rules and cus- 
toms, and as being the statement of 
a legal conclusion. Dutch Flat Water 
Co. v. Mooney, 12 Cal. 534. 

{c] Effect of plea of forfeiture.— 
A plea of forfeiture in ejectment to 
recover possession of a mining claim 
is an.admission of a prior valid lo- 


cation, It is in confession and 
avoidance. Bakke v. Latimer, 32 
Alaska 95. 


Pleading and proof of forfeiture 
generally see supra § 303. 

44. See supra §§ 355, 356. 

45. Sullivan v. Iron Silver Min. 
Co., 109 °U. S. 550, 3: SCt 339, 27 L. ed. 


es [rev 16 Fed. 829, 5 McCrary 
4]. 
46. Davis v. Shepherd, 31 Colo. 


141, 72 P 57; Rosenfeld v. Rosenfeld, 
21 Colo. 16, 40 P 49. 


47. In adverse suit see supra §§ 
391, 392. 

48. White River Min., etc., Co. v. 
Langston, 76 Ark. 420, 88 SW 971. 


See generally Ejectment §§ 155-166. 

{a] TIllustration..—-Where the com- 
plaint bases plaintiffs’ title solely on 
the location of the claim, and the sole 
issue raised by the answer is one of 
forfeiture of the location for failure 
to perform the assessment work re- 
quired by law, plaintiffs cannot, after 
the case is before the jury, rely on 
adverse possession aS a source of 
title. White River Min., etc., Co. v. 
Langston, 76 Ark. 420, 88 SW 971. 

49. Lakin v. Dolly, 53 Fed. 333 
[aff 54 Fed. 461, 4 CCA 438]; Jones 
v.. Peck, 63 Cal. A.°397,-218' P 1030; 
Garrett v. South Penn Oil Co., 66 W. 
Va. 587, 66 SE 741. See generally 
Ejectment §§ 167-181. 

{a] Under a general allegation of 
ownership of the property, 
scriptive right, thereto may 
proved. Jones v. Peck, 63 Cal. A. 
39%) 2187 P 1030: 

[b] Under general denial.—Where 
a complaint for unpatented mining 
claims alleges plaintiff's ownership, 
possession, and right of possession at 
a specified date and his ouster by de- 
fendant, defendant, under a general 
denial, may show that the deeds un- 
der which plaintiff claims title are 
bad. Holmes v. Salamanca Gold 


ae éte., 1Wormr ba Call WAL 4659) OTe 
[el As to immaterial matters.— 


(1) Where a mining company paid 
state and county taxes from 1878 to 
1888 on certain lands covered by its 
patent, but in respect to which the 
patent was void, and after 1883 cer- 
tain occupying claimants paid taxes 
on their improvements, the payment 
of taxeS was immaterial to establish 
title in either party. Lakin v. Dolly, 
53 Fed. 333 [aff 54 Fed. 461, 4 CCA 
438]. (2) In ejectment to enforce . 
plaintiff's extralateral rights in a 
vein apexing in his claim against 
defendant, who was working the vein 
on his location adjoining, and it ap- 
pearing that a shaft had been sunk 
from the apex of the vein down to a 
stope extended from workings in de- 
fendant’s location, the question as 
to whether or not this shaft was 
dangerous was immaterial. Davis v. 
Shepherd, 31 Colo. 141, 72 P 57. 

50. National Milling, ete., Co. v. 
Piccolo, 54 Wash. 617, 104 P 128, 57 
Wash. 572, 107 P 353. See generally 
Iijectment §§ 182-189. 

{a] Variance held immaterial.— 
Where complainant’s mining claims 
were marked out on the ground and 
the boundaries were well known to 
defendant when he entered and at- 
tempted to relocate the property, in- 
cluding complainant’s improvements, 
and defendant’s entry was on terri- 
tory plainly defined in both locations, 
a variance between the description of 
complainant’s claims in an amended 
notice of location from the descrip- 
tion pleaded in the complaint and 
contained in the original notice is not 
a fatal-defect under Ballinger Codes 
& St. Annot. § 4949 (Pierce Code 
§ 420), declaring that no variance is 
deemed material unless it shall have 
actually misled the adverse party to 
his prejudice, etc. National Milling, 
ete., Co. v. Piccolo, 54 Wash. 617, 104 
PHaA2Z857 Wash! 5729 10% BP. 353: 

51. Trevaskis v. Peard, 111 Cal. 
599, 44 P 246; Bell v. Bed Rock Tun- 
nel, etc., Min. Co., 36 Cal. 214. 

[a] Proof of defendant’s abandon- 
ment of a mining claim may be given 
by plaintiff in ejectment therefor, 
without a special allegation, where 
defendant pleads and relies on the 
defense of a location prior to that 
of plaintiff. 'Trevaskis v. Peard, 111 
Cal. 599, 44 P 246. 

52. Garrett v. South Penn Oil Co., 
66 W. Va. 587, 66 SE 741. 

[a] Thus, under a plea of not 
guilty, in ejectment by plaintiff 
claiming title under an oil and gas 
lease, defendant may prove that 
plaintiff had surrendered or aban- 
doned the lease. Garrett v. South 
Spe Oil Co., 66 W. Va. 587, 66 SE 
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tiff’s location was made.*® 


Fraud on the part of either plaintiff or defend- 
ant cannot be relied upon by the opposite party 
unless it is specially averred;°* and fraud on the 
part of plaintiff, as against the government, in 
procuring the mining property, cannot be urged as 
a defense, in an action of ejectment, to which the 
government is not a party, either actually or by 


implieation.°® 


[§ 486] (7) Evidence®°—(a) Presumptions and 
In accordance with the rules 
which control the presumptions and burden of proof 
in ejectment in general,®’ the burden is on plain- 
tiff to prove all matters alleged as constituting his 
cause of action,®*® and on defendant to prove all 
matters of affirmative defense,°® and in accordance 
with the elementary rule that one must recover 
in ejectment on the strength of his own title®® the 
burden is on plaintiff in ejectment against a sub- 


Burden of Proof. 


sequent locator to show a prior 
and if he fails to establish such 


53. Contreras v. Merck, 131 Cal. 
211, 63 P 336. 

54. Hall v. McKinnon, 193 Fed. 
572, 113 CCA 440. 

55. Riverside Sand, etc., Co. v. 
Hardwick, 16 N. M. 479, 120 P 323. 

bs. sividence generally see Evi- 


dence 22 C. J. pl. 
In adverse suit see supra §§ 393- 


396. 

57. See Ejectment §§ 200-214. 

58. Overgaard v. Westerberg, 3 
Alaska 168; Strathmore Coal Min. Co. 
v. Bayard Coal, etc., Co., 139 Md. 355, 
116 A 570; Blackburg Min., etc., Co. 
v. Bell, 125 Va. 565, 100 SE 806. 
See generally Hjectment §§ 200-203. 

{a} Zustrations.—(1) In eject- 
ment, brought to recover possession 
ot a placer mining claim upon allega- 
tions of a prior valid location, where 
neither the pleading nor the testi- 
mony show an actual, but only a 
constructive, ouster, the burden is 
on plaintiff to prove the affirmative 
of the issue. Overgaard v. Wester- 
berg, 3 Alaska 168. (2) Where plain- 
tiff claims under a, mineral deed and 
the issue involved is whether the land 
in aispute was included in the de- 
scription, the burden is on him to 
locate land claimed and to show that 
such land is within the lines of the 
title papers upon which he relies. 
Blacksburg Min., etc., Co. v. Bell, 125 
Va. 565, 100 SE 806. 

{b] Proof of damages.—In an ac- 
tion by the lessor for ejectment and 
damages for mining coal after no- 
tice of covenant breached, the bur- 
den is on plaintiff to prove the value 
of the coal at the place of severance. 
Strathmore Coal Min. Co. v. Bayard 


ca ete.,, Co:, 139) Md. 355; 116 .A 
570. 
59. Willison v. Ringwood, 190 


Fed. 549, 111 CCA 401; Jones v. Peck, 
63 Cal. A. 397, 218 P 1030. See gen- 
erally Hjectment §§ 200-2038. 

{a] TDlustrations.—(1) Where, in 
ejectment to recover possession of 
a mining claim, plaintiff pleads and 
proves a location made by him, and 
defendants rely upon a subsequent 
location, and plead as an affirmative 
defense that a third person had made 
a location prior to plaintiff's, which 
had not been abandoned, and was in 
force when plaintiff made his loca- 
tion, but subsequently became for- 
feited, the burden rests on defend- 
ants to prove such _ allegations. 
Willison v. Ringwood, 190 Fed. 549, 
111 CCA 401. (2) In an action by the 
trustees of a defunct corporation to 
recover possession of mining prop- 
erties in which the answers admit 
that at some time prior to a certain 
date the corporation owned certain 
mining locations and had possession 
prior to other date, defendants have 
tue burden of showing that the loca- 
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not obtain any benefit from the invalidity of de- 


session.®? 


valid location,®? 
location he ecan- 


tions were not forfeited by the cor- 
poration or by its stockholders after 
it became defunct. Jones v. Peck, 


632 Cale AS 9Nep 218 P1030; 

60. See supra § 479. 

61. Cook v. Johnson, 3 Alaska 
506; Cascaden yv. Bortolis, 3 Alaska 


200; Bakke v. Latimer, 3 Alaska 95; 
Hopkins v. Noyes, 4 Mont. 550, 2 P 
280; Noyes v. Black, 4 Mont. 527, 2 
P %69; Lockhart v. Wills,;.9 N. M. 
3844, 54 P 336 [overr Lockhart v. 
Wills, 9 N. M. 2638, 50 P 318]. 

62. Overgaard v. Westerberg, 3 
Alaska 168; Benton v. Hopkins, 31 
Colo. 518, 74 P 891. 

63. Hammer v. Garfield Min., etc., 
Co59130) VULES:. 291% SUISCt 48s 32) si 
ed. 964; Belk v. Meagher, 104 U. S. 
279, 26 L. ed. 735; Bakke v. Latimer, 
3 Alaska 95; Harris v. Kellogg, 117 
Cal. 484, 49 P 708. 

Burden of proving: 

Ser rie ee generally see supra 
Forfeiture generally see supra § 303. 

64 Tyler Min. Co. v. Sweeney, 54 
Fed. 284, 4 CCA 329; Iron Silver Min. 
ConivenCampbells=1 7% Colo. 26%, -2917P 
513; Van Valkenburg v. Huff, 1 Nev. 
142; Bell v. Skillicorn, 6 N. M. 399, 
28 P 768. 

Extralateral rights generally see 
Supra §§ 239-256. 


F See In adverse suit see supra 
66., See Evidence § 89 et seq. 
67. See Hjectment §§ 215-248. 
68. Iron Silver Min. Co. v. Rey- 


nolds, 124 U. S. 374, 8 SCt 598, 31 L. 
ed. 466; Rush vy. French, 1 Ariz. 99, 
ee, 816; Draper v. Douglass, 23 Cal. 

[a] Declarations (1) by the lo- 
cator of a mining claim, made dur- 
ing the time he claimed the title, 
that he expected to hold the premises 
because the prior locator was a non- 
resident are admissible against his 
grantees, as they constitute an ad- 
mission by him of a prior location, 
which may be valid, notwithstanding 
the prior locator’s nonresidence, be- 
cause the law implies an authority in 
one person to locate a mining claim 
in the name of another from the fact 
of making such a location. Rush y. 
Erench, lL Ariz. 99) 25 P 816: (2) 
But testimony as to declarations of 
a third person that he made location 
of a mining claim for another and set 
the boundary’ stakes, which he 
pointed out to the witness, made long 
after the claimed location, is inad- 
missible in evidence, where such per- 
son is living and within the jurisdic- 
tion of the court. Willison v. Ring- 
wood, 190 Fed. 549, 111 CCA 401. 

[b] Statements of miners (1) 
commencing operations at a distance 
from the lode to be worked, and 
while thus engaged in work, as to 


fendant’s location, if defendant was in prior pos- 
But where proof of a valid location is 
made, the burden of proving a forfeiture or 
abandonment thereof is on him who asserts it.%* 
If either party relies upon the right to follow a 
vein on its dip into and within the side lines 
vertically extended of another’s location he has 
the burden of proving such righ 
[§ 487] (b) Admissibility.°° 
of evidence,** particularly those relating to the ad- 
missibility of evidence in ejectment generally,°* 
usually apply, so far as applicable to the facts, 
in determining the admissibility of particular evi- 
dence in an action of ejectment for a mining prop- 
erty or claim,®® such as for the purpose of estab- 
lishing plaintiff’s title or right to possession,®® or 
the fact of a discovery of minerals on the claim,*° 
or as to the fact of abandonment.” 
of staking the claim is competent to show the ex- 
tent of plaintiff’s possession;’? but a deed for a 


[ae 
The general rules 


Thus evidence 


the object to be accomplished by it, 
are admissible, as part of the res 
geste, in an action to recover posses- 
sion. Draper v. Douglass, 23 Cal. 
347. (2) Res geste generally see 
Evidence §§ 535-559. 

69. Iron Silver Min. Co. v. R 
nolds, 124 U. S. 374, 8 SCt 598, 31 
ed. 466. 

[a] Patent and deed.—Where de- 
fendants allege that they had en- 
tered to work a lode or vein ex- 
cluded from plaintiff's patent for a 
placer claim, which plaintiff has in- 
troduced in evidence, and plaintiff 
then offers another patent and deed 
from the patentee to the part ex- 
cepted from the placer patent, it is 
error to refuse to admit such patent 
and deed in evidence. Iron Silver 
Min. Co. v. Reynolds, 124 U. S. 374, 
8 SCt 598, 31 L. ed. 466. 

{[b] Receiver’s certificate—(1) In 
ejectment to recover an unpatented 
mill site location connected with an 
unpatented mining claim, where com- 
plainant relies upon his own prior 
possession and an ouster by defend- 
ant, a receiver’s certificate to plain- 
tiff for the purchase money of the 
land is admissible in evidence, not 
as showing title, but as tending to 
show, in connection with other evi- 
dence, the good faith of plaintiff, 
pursuant to its location and survey. 
Valcalda v. Silver Peak Mines, 86 
Fed. 90, 29 CCA 591 [aff 79 Fed. 
886]. (2) Effect of final receipt or 
certificate generally see supra § 361. 

70. Cascaden v. Bortolis, 162 Fed. 
267. 89, CCA: 247, 15, AnnGas® 16251: 
Cascaden v. Bortolis, 3 Alaska 200; 
Southern Cross Gold,- ete., Min. Co. 
v. Europa Min. Co., 15 Nev. 383. 

[a] Assays of rock taken from a 
mining claim, long after its location, 
are evidence tending to show that the 
locators had discovered a vein at the 
time of location. Southern Cross 
Gold, etce., Min. Co. v. Europa Min. 
Co., 15 Nev. 388. 

[b] Evidence held inadmissible to 
show diseovery. Cascaden y. Bor- 
tolis, 3 Alaska 200. 

Discovery of minerals generally 
see supra §§ 174-184. 

71. Bell v. Bed Rock Tunnel, etc., 
Co., 36 Cal. 214, 

[a] To rebut evidence of abandon- 
ment plaintiff may show that some 
time after he had left the claim he 
refused to sell it to a third person, 
who sought to purchtsse it for de- 
fendant, and the fact that it is not 
shown that defendant authorized the 
offer to purchase is immaterial. Bell 
vos Rock Tunnel, ete., Co., 36 Cal. 

Proof of abandonment generally 
see supra § 296. 

72. Boardman 
Mont. 387. 


ey- 
L. 


v. Thompson, 3 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


~ a 


§§ 487-489] 


mining claim cannot be introduced in evidence with- 
out showing that it was properly executed.”? 

Mining rules of the district, although adopted 
right attached, are admissible and 
competent evidence for the defense, to show the 
nature and extent of defendant’s claim. 

[§ 488] (c) Weight and Sufficiency.”® 
eral rules relating to the weight and sufficiency 
of the evidence in similar actions’® apply in de- 
termining the weight and sufficiency of the evi- 
dence, as to partieular facts,” such as the fact 
of title and right of possession,’® or of abandon- 
ment,”® or as to the continuity of a vein or lode.*° 
The legal title and a prima facie case are estab- 
lished by the introduction of a patent from the 
United States and mesne conveyance to plaintiff.*+ 
The rules relating to trials 
in similar actions in general usually apply,** such 


after plaintiff’s 


[§ 489] (8) Trial. 


73. Sullivan v. Hense, 2 Colo. 424. 

[a] Thus a deed for a mining 
claim executed and recorded in the 
district where the claim is situated 
before any act was passed by the 
territorial assembly relating to such 
instruments cannot be given in evi- 
dence without proof that it was exe- 
cuted by the grantor according to 
the local rules and customs of the 
district, or by the subscribing wit- 
nesses, if there are any, as pro- 
vided in Rey. St. (1868) p 109 § 15, 
and that judicial notice of such rules 


and customs will not be_ taken. 
Sullivan v. Hense, 2 Colo. 424. 
74 Roach v. Gray, 16 Cal. 383. 
Mining rules generally see supra 
§§ 120, 121. 
Paty In adverse suit see supra 
396. 
76. See Ejectment §§ 249-266; 


Evidence §§ 1730-1806. 

77. (a] Evidence held sufficient: 
(1) To.go to the jury as to defend- 
ant’s default in the terms of the 
lease of a coal mine. Strathmore 
Coal Min. Co. v. Bayard Coal, etc., Co., 
139 Md. 355, 116 A 570; Strathmore 
Coal Min. Co. v. Bayard Coal, etce., 
Co., (Md.) 115 A 620. (2) To show 
that the location in question was on 
unappropriated government land. 
Thompson vy. Underwood, 138 Ark. 
323, 211 SW 164. (3) In an action in 
eyectment and for damages for min- 
ing coal after notice of covenant 
breached, for an instruction that de- 
fendant remained in possession neg- 
ligently after the alleged termination 
of the lease. Strathmore Coal Min. 
Co. v. Bayard Coal, etc., Co., 139 Md. 
355. 116 A 570. 

{b] Evidence held insufficient to 
show an ouster by defendant of 
plaintiff claiming under a location. 
Ferris v. McNally, 45 Mont. 20, 121 


P 889. 

78. De Noon y. Morrison, 83 Cal. 
163, 23 P 374; Heatley v. Long, 135 
Ga. 153, 68 SE 783; Phillips v. Col- 
linsville Granite Co., 123 Ga. 830, 51 
SE 666; Strathmore ‘Coal Min. Co. v. 


Bayard Coal, ete, Co., 139 Md. 355, 


116 A 570. See generally Hjectment 
§§ 251-264. 
{a] Evidence of unrestricted title 


to land wherein mineral is contained 
is sufficient to show title to a mineral 
interest in the land. Phillips v. Col- 
linsville Granite Co., 123 Ga. 830, 51 
SE 666. 

{b] Reputation of ownership.— 
Evidence of a witness that he had 
always heard the land in question 
spoken of as a certain mining com- 
pany’s mountain is not sufficient to 
show general reputation in the com- 
munity where it is offered to prove 
notice of a fact already shown to ex- 
ist. Heatley v. Long, 135 Ga. 153, 68 
SE 783. 

[ec] Negligent possession.—In an 
action for ejectment and damages 
for mining coal after notice of cove- 
nant breached, the withholding of 


[40 C. J.—59] 


MINES AND MINERALS. 


The gen- | tive,°? 


Instructions. 
structions.®® 
struction which 
which was not 


ful’’ in order to 
sequent locator, 
what a ‘‘Jawful 


the leased property from the lessor 
after the alleged termination of the 
lease was evidence tending to show 
that defendant remained in posses- 
sion negligently. Strathmore Coal 
Min. Co..Vv¥.. Bayard Coal, -ete., Co., 
139 Mad. 355, 116 A 570; 

Presumption of ownership or right 
to possession see Supra §§ 162, 440. 

79. Van Valkenburg v. Huff, 1 
Nev. 142. 

Proof of abandonment of claim 
generally see supra § 296. 


eg Hyman y. Wheeler, 29 Fed. 
[a] In determining whether a lode 


extends from defendant’s claim to 
plaintiff’s location, and has its apex 
therein, the persistence of the ore 
through these and the intervening 
claims is of little weight unless there 
is evidence in plaintiff’s claim tend- 
ing to show a crevice, or continuous 
ore or mineralized rock, but with 
such evidence it is of considerable 
weight. Hyman v. Wheeler, 29 Fed. 
347. 

Continuity of vein or lode generally 
see supra §§ 46, 241. 

81. St. Louis Smelting, etc., Co. v. 
Kemp, 104 U. S. 636, 26 L. ed. 875; 
Iron Silver Min. Co. v. Campbell, 17 
Colo. 267, 29 P 513; Bell v. Skillicorn, 
6 N. M. 399, 28 P 768. 

Construction and operation of 
hp generally see supra §§ 369- 


82. In adverse suit see supra §§ 
397-400. 
83. See Ejectment §§ 267-296; 
eas [38 Cyc 1238]. 
S.—Halla v. Cowden, 170 


UW: 
Fea "559, 95 CCA 325. 

Alaska. —Overgaard v. Westerberg, 
3 Alaska 168; Charlton v. Kelly, 2 
Alaska 532. 4 : 

Md.—Strathmore Coal Min. Co. v. 
Bayard Coal, etc., Co., 139 Md. 355, 
116 A 570; Strathmore Coal Min. Co. 
v. Bayard Coal, etc., Co., 115 A 620. 

N. M.—lIllinois Silver Min., etc., Co. 
v. Raff, 7 N. M. 336, 34 P 544. 

N. C.—Hoilman v. Johnson, 164 N. 
C. 268, 80 SE 249. 

W. Va.—Garrett v. South Penn Oil 
Co., 66 W. Va. 587, 66 SE 741. 

See generally Ejectment §§ 277, 
2733) Trial [38 ‘Cye, 1511]. 

[a] Abandonment.—(1) Where, in 
ejectment under certain oil and gas 
leases, defendant pleads abandon- 
ment and surrender, whether there 
has been a Surrender or abandonment 
is a question of intention for the 
jury. Garrett v. South Penn Oil Co., 
66 W. Va. 587, 66 SE 741. (2) The 
statement in notices of relocation 
of mining ground that it was relo- 
cated as abandoned property is in- 
sufficient, in connection with the al- 
legations of defendant’s answer, that 
it had been inserted by mistake, and 
that work sufficient to protect the 
claims under Ariz. Civ. Code (1901) 
par 3241, as amended by the Act of 
March 12, 1907, had been done, to 


as in regard to questions of law and fact.*4 
the issue of ownership of the mining property or 
claim is usually a question of fact for the jury,®° 
as is also the issue whether a vein exists and in 
what claim the apex is to be found,®® whether the 
location of a claim was bona fide or merely specula- 
or whether 
marked on the ground.’® 


[40 C.J.] 929 


Thus 


the location was sufficiently 


The usual rules apply as to in- 


Thus the general rule that an in- 


assumes the existence of evidence 
given, or submits a question not 


in the ease is erroneous,®® applies in ejectment for 
mining property.®* 
that the occupancy of a mining claim must be ‘‘law- 


It is also erroneous to instruct 


protect the occupant against a sub- 
without explaining to the jury in 
occupaney’’ consists.9? 


show an abandonment as a matter of 
law. Peachy v. Frisco Gold Mines 
Co., 204 Fed. 659. (3) Abandonment 
of mining claim as question for jury 
generally see supra § 291. 

85. Eberle vy. Carmichael, 8 N. M. 
LO95542) P95. 

[a] Illustration.—Where there is 
evidence to show an oral agreement 
between plaintiff and two others that 
all mines located in the name of 
either should be owned in:common by 
the three, and three mines were lo- 
cated, one in the name of each, and 
an amount of work for the benefit of 
all was done on one mine equal to 
that required by the mining laws to 
be done on all, and the interest of 
the others was conveyed to plain- 
tiff, he is entitled, in an action of 
ejectment against persons claiming 
under a location made prior to the 
conveyance to ‘him, to have the issue 
of his ownership submitted to the 


jury. Eberle v.:.Carmichael, 8 N. M. 
169, 42 P 95. 
86. Illinois Silver Min., etc., Co, 


v. Raff, 7 N- M. 336, 34 P 544. 

Discovery as question for jury see 
supra § 177. 

87. Rooney v. Barnette, 200 Fed. 
700, 119 CCA 116. 

88. Charlton v. Kelly, 2 Alaska 
532; Huckaby v. Northam, (Cal. A.) 
generally supra 


223 PS 71.7% See 
§ 206, 

89. Ferris v. McNally, 45 Mont. 20, 
121 P 889; Banfield v. Crispen, 111 
Or. 388, 226 P 235. See: generally 
Ejectment § 285; Trial [38 Cye 1594 
et seq]. 

[a] Instruction held misleading.— 
Where plaintiff has proved his loca- 
tion, and defendants, in proving a 
prior location on the Same ground, 
show that they made two locations 
from the same discovery hole, only 
one of which could be valid, an in-: 
struction that the burden is on plain- 
tiff to show which of the two was in- 
valid is misleading and _ erroneous. 
PONE NY v. Clark, 4 Mont. 370, 1 


[b] Instruction held not mislead- 
ing.—As to proof of locations. Ban- 
noe v. Crispen, 111 Or. 388, 226 P 

v0. See Trial [38 Cyc 1612 et 
seq |. 

91; Garthe? va Hart, 73 Cal. 541) 


150P. 93;: Burlock v. Cross; -16 Colo. 
162, 26 P 142; Gibbs v. Wall, 10 Colo. 
153, 14 P 216; Big: Hatchet Cons. 
Min. Co. v. Colvin, 19 Colo. A. 405, 75 
P 605; Denver, etc., R. Co. v. Robin- 
son, 6 Colo. A. 432, 40 P 840. 

[a] Tllustration.—An instruction 
that if, under an oral agreement, im- 
provements were made by one of the 
parties this would work an estoppel, 
is erroneous, when there is no evi- 
dence that any such improvements 
had been made. Garthe v. Hart, 78 
Cal. 541, 15 P. 93. 

92. Rush v. French, 1 Ariz. 99, 25 
P 816. 


930 [40 C.J] 

Verdict and findings. The usual rules also apply 
as to the verdict and findings;®* and since mineral 
under the ground is a part of the realty,°* a ver- 
dict for plaintiff in ejectment to recover his mineral 
interest in land may properly find for plaintiff for 
the ‘‘land’’ sued for.®% 

[§ 490] (9) Mesne Profits and Damages. Where 
the procedure for recovering the same has been 
pursued,®* the mesne profits or damages that may 
be recovered in ejectment for mining property are 
governed by the usual rules relating thereto, so 
far as applicable to the particular facts,°’ and are 
generally coextensive with the damages recover- 
able in trespass.°® If defendant acted in good faith 
in working mines and removing ore, he is usually 
chargeable only with the value of the ore in place,?® 
which is ascertained by deducting the cost of 
mining, cleansing and delivering the ore in ‘the mar- 
ket, from its market value thus delivered. But 
where the taking was willful and intentional, the 
measure of damages is usually the value of the 
mineral after severance without any deduction for 
the expense of severing.” 

[§ 491] e. Action to Quiet Title’—(1) In General. 


93. Williams v. Long, 139 Cal. 
186, 72 P 911. See generally Hject-, 


. MINES AND MINERALS 


to a certain tract and defendants ad- 
‘mit that they have applied for a pat 


[§§ 489-493 


In accordance with, and subject to, the rules and 
procedure which control in suits to quiet title to 
real property in general, a suit in equity or statu- 
tory action may be maintained to quiet the title. 
to a mining property or claim,® against a defend- 
ant who is asserting an adverse claim thereto,® 
unless in the particular case there is an adequate 
remedy at law." 

[§ 492] (2) Jurisdiction and Venue.’ A suit or 
statutory action to quiet title to mining property 
should generally be instituted in a court of equity 


jurisdiction® of the state or territory where the © 


mining property is situated.1° It may, however, be 
brought in a federal court where it appears that 
a federal question or the construction of a fed- 
eral statute is involved,!! or where such jurisdic- 
tion arises out of diverse citizenship of the parties.’? 

[§ 493] (3) Title or Interest of Plaintiff. The 
rules which govern the necessity and sufficiency of 
plaintiff’s title or interest, in order to maintain an 
action to quiet title in general,1® usually apply 
in an action to quiet title to mining property,’* 
in accordance with which plaintiff must recover on 


of the 
is not in 


abandonment, the remedy 
lessor against the lessee 


ment §§ 286-296; Trial [88 Cyc 1868) ent for the same tract. “Wolverton | equity to cancel the lease and remove 
et, seqd.. jiv. Nichols, 119 U. S. 485, 7 SCt 289, | it as a cloud upon his title, but is by 
{a] Failure to find on immaterial |'30 L. ed. 474, (2) Where defendant, action at law for the breaches of the 


issue.—Where, in ejectment to re-; 
cover a mine for defendant’s failure 
to make payments required by the 
contract of sale, an allegation in the 
complaint relating to the continued 


‘tiff, 
iplaintiff 


deeming a mine forfeited by plain- 
locates the same 
subsequently 
‘work thereon, and a few days _ later 
defendant also begins work. 


covenants and conditions of the lease 
on the’ part of the lessee, or by 
some other appropriate proceeding. 
Vaughan v. Napier, 92 W. Va. 217, 
114 SE 526. 


ground, and 
commences 


Crown 


removal of gold-bearing rock from 
the mine, which, was denied, is in- 
serted merely to obtain a preliminary 
injunction, a failure to find on such 
issue in determining the merits of 
the case is not error, such issue not 
being material to the recovery of 
possession. Williams v. « bong, 139 


Cal, 186,72 P 911: 
. 94. See supra § 441, 
95. Hooper v. Bankhead, 171 Ala.. 


626, 54 S 549. 

96. See Hjectment §§ 359-374. 

. 97. See Ejectment §§ 375-389. 

98. Haws v. Victoria Copper, Min. 
Co., 160 U. S., 303, 16 SCt. 282, 40 L: 
ed. 436 [aff 7 Utah 615, 27 P 695]; 
Moragne v. Doe, 143 Ala. 459, 39 S 
161, 111 AmSR 52, 5 AnnCas 331; 
Strathmore Coal Min. Co. v. Bayara 
Coal, etc.,, Co.,.1389 Md. 355,126. 


570; Strathmore Coal Min. Co. v. Bay= 


ard Coal, etc,, Co., (Md.) 115 A 620. 

Damages for trespass see supra §§ 
466-470. 

98. Aurora Hill Cons. Min. Co. v. 
Eighty-Five Min. Co., 34 Fed. 515, 12 
Sawy. 355; Ege v. Kille, 84 Pa, 333. 
See generally supra § 467. 

1. Ege v. Kille, 84 Pa. 333. 

2. Strathmore Coal Min. Co, v. 
Bayard Coal, ete., Co., 189 Md. 35d, 
116 A570. See generally supra § 468. 

{a] Rule applied in a suit in eject- 
ment and for damages after notice 
Bes the breach of a covenant of the 
lease of a coal mine. Strathmore 

Coal Min. Co. v. Bayard Coal, etc., 
~ Go., 189 Md 355, 116 A 570; Strath- 

ore Coal Min. ‘Co. v. Bayard Coal, 
éte., Co., (Md.) 115 A 620. 


3. Action to quiet title in support. 


of adverse claim to application for 
patent see supra § 3879 et seq. 

4 See Quieting Title [32 Cyc 1305 
et seq]. 

5. Keely v. Ophir Hill Cons. Min. 
Co., 169 Fed. 601, 95 CCA 99; Empire 
State-I[Idaho Min., etc., Co. v. Bunker 
Hill, etce:, Min., etc., Co., 121 Fed. 973, 
58 CCA 311; Arizona Commercial Min: 
Go. v. Iron Cap Copper Co., (Ariz.) 
232 RP 5645; Poncia v. Eagle, 28 Ida. 
60, 152 P 208; Crown Point Min. Co. 
v. Crismon, 39 Or. 364, 65 P 87. 

[a]' An action to quiet title will 
lie: (1) Where plaintiffs assert claim 


Point Min. Co. v. Crismon, 39 Or. 364, 
65 P 87. 

{b] Remedy at law inadequate.— 
Where defendant owns a number of 
mining claims located on the same 
lode as complainant’s claim, under 
which it claims extralateral rights 
in such lode adverse to those of com- 
plainant, and under one of which it 
has commenced to extract ore from 
such lode, the remedy of complain- 
ant at law by an action of ejectment 
is not adequate, so as to exclude the 
jurisdiction of equity to entertain a 
bill to quiet title to complainant’s 
entire claim, including all that por- 
tion of the lode in which extralateral 
rights are claimed. Empire State- 
Tahoe Min., etc., Co. v. Bunker Hill, 
etc., Min,, etce., Co., 121 Fed. 973, 58 
CCA 311.) . 

{c] Effect of action.—The purpose 
of a statutory action being to quiet 
title in the rightful owner, not to 
divest him of vested rights, even as 
a contingent result of a judgment, it 
will not be presumed that such con- 
sequence is the inevitable result of 
such form of action when applied to 
the adjustment of disputes over min- 
ing rights. Arizona Commercial Min. 
Co. v. Iron Cap Copper Co., (Ariz.) 
232 P 546. 

6 Arizona Commercial Min. Co, v. 
Iron Cap Copper Co., supra. 

fa] An action in a foreign state 
to recover the value of ore mined’ by 
defendant from veins beneath the 
surface of its claims, but having 
apices in ‘plaintiff’s ground, amounts 
to assertion of. right and, interest in 
realty claimed by defendant, and cre- 
ates a cloud on its title warranting 
resort to a form of action to try title, 
authorized by Civ. Code (1913) par 
1623. Arizona Commercial Min. Co. 
v. Iron Cap Copper Co., (Ariz.) 232 P 
545. See generally Quieting Title 
[382 Cyc 1342]. 

7. Buchner v. Malloy, 155 Cal. 253, 
100 P 687; Vaughan v. Napier, 92 W. 
Va. -217,.114 SE 526. 

[a] Illustration.—Where a _ lease 
of land to operate it for coal contains 
no conditions of forfeiture, and is 
upon consideration of the royalties 
to. be paid the lessor, until actual 


Adequacy of legal remedies gen- 
erally see Quieting Title [32 Cyc 1308 
et seq]. 

8. Jurisdiction of courts generally 
see Courts §§ 13-177. 

9. See Quieting Title [32 Cyc 1305 
eti seq]. 

10. Johnson vy. Victoria Chief Cop- 
per Min., etc., Co., 150 App. Div. 653, 
135 NYS 1070. 

Vonue of actions to quiet title gen- 
erally see Quieting Title [32 Cyc 1346]. 

11. Montana Ore-Purchasing Co. v. 
Boston, etc., Cons. Copper, ete., Min. 
Co.,' 93 Fed. 274; 35 CCA 1 [aff 188 
U. S. 645, 23 SCt 440, 47 L. ed. 634]; 
Wise v. Nixon, 78 Fed. 203; Wise v. 
Nixon, 76 Fed. 3. 

{a] Claim under  location.—(1) 
The fact that defendant claims under 
a location does not raise a federal 
question. Boston, ete., Cons. Copper, 
etc., Min. Co. v. Montana Ore Pur- 
chasing Co., 188 U. S. 632, 23 SCt 434; 
47 Li. ed. 626; De Lamar’s Nevada 
Gold Min. Co. v. Nesbitt, 177 U. S. 
6238, 20 SCt 715, 44 L. ed. 872. (2) 
Neither is such a question raised by 
a claim of right based upon a mere 
location of a mining claim, as against 
a patent regularly issued by the land 
department, for the land covered by 
such location. Peabody Gold-Min. 
Co. v. Gold Hill Min. Co., 97 Fed. 657 
[aff 111 Fed. 817, 49 CCA 637]. 

{b] A suit to quiet title to a 
placer mining claim, where defendant 
claims title by reason of a location 
after issue of the patent on a quartz 
vein known to exist before the appli- 
cation for the placer patent, may be 
brought in a federal court. Haggin 
v. Lewis, 66 Fed. 199. 

In adverse suits see supra § 382. 

Jurisdiction of federal courts as to 
mines or mineral rights generally 
see Federal Courts § 42. 

12. Gillis v. Downey, 85 Fed. 483, 
29: CCA (286. 

Jurisdiction of federal courts de- 
pendent on citizenship: 

Generally see Federal Courts §§ 48-77. 
In adverse suit see supra § 382. 

13. See Quieting Title [32 Cyc 1328 
et seq]. 

14. Buchner v. Malloy, 
253, 100 P 687. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, - 
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§§ 493-495] 


the strength of his own title.1° The locator or 
owner of a mining claim which has been duly lo- 
eated has an interest in real property which will 
support an action to quiet title!® to the extent of 
his limited interest;17 and although the notice of 
location is defective, if it is coupled with posses- 
sion gained under a peaceable entry, it constitutes 
sufficient color of title to support the action as 
against one who has never made a proper loca- 
tion.18 But where the locator has abandoned the 
location, a relocation by him does not give him 
sufficient title to support an action to quiet title 
against one to whom a patent for the land has been 
issued.1® One holding the equitable title to the 
‘mining ground cannot sue to quiet title against 
one holding the legal title,2° the remedy being to 
eompel conveyance of the legal title,24 and hence, 


where mining claims are sold to satisfy lens to | 


a trustee for the lienholders, one who purchases the 
interest of one of the lienholders under execution 
cannot sue to quiet title against one claiming under 
a deed from the trustee.?? 

[4 494] (4) Possession by Plaintiff.22 One in 
possession of a mining claim may maintain a suit 
to quiet title against another who, without proper 


15. Schroder v. Aden Gold Min. 
Co., 144 Cal. 628, 78 P 20; Weed v. 
Snook, 144 Cal. 439, 77 P 1023; Harris 
v. Riges, 63 Ind. A. 201, 112 NE 3b. 

16. Fulkerson v. Chisna Min., etc., 
Co., 122 Fed: 782, 58 CCA 582; Van 
Ness v. Rooney, 160 Cal. 131, 116 P 
392; Buchner v. Malloy, 155 Cal. 2538, 
100 P 687; Mt. Rosa Min., etc., Co. v. 
Palmer, 726 ©CoOlo; 56,56" P76; 77 
AmSR 245, 50 LRA 289. 

{a] Qllustration.— Where claim- 
ant’s predecessor had made a valida 
location of a mining claim on land 


397. 


son Gold, etc., 


262; Ramus vy. 


Marsano, 10 Nev. 
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bama Coal, etec., Co., 145 Ala. 228,.40 8S 


Alaska.—Jualpa Co. v. Thorndyke, 
4 Alaska 207, 210 [cit Cyc]. 

Cal.—Pralus v. Pacific Gold, etc., 
Min. Co., 35 Cal. 30; Pralus v. Jeffer- 
Min. Co., 34 Cal. 558, 
Head v. Fordyce, 17 Cal. 149; Smit. 
v. Brannan, 13 Cal. 107; Merced Min. 
Co. v. Fremont, 7 Cal. 


Unrep. Cas. 730, 65 P 875. 
Nev.—Scorpion Silver 
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grounds, is asserting title to the same ground.* 
And although some of the statutes dispense with 
the necessity for possession on the part of plain- 
tiff,25 as a general rule, in order to maintain such 
suit, plaintiff must have actual possession of the 
mining ground,?* except where, in some jurisdic- 
tions, the ground is vacant or unoccupied, in which 
case constructive possession arising from legal own- 
ership is sufficient to support the action.27 This 
general rule is subject to the further qualification 
that if plaintiff is in possession of the surface, his 
possession in legal contemplation extends to every- 
thing which is a part of the claim, whether 
vertically beneath its surface or within the extra- 
lateral right granted by congress, and not in actual 
possession by one holding adversely,’* and is suffi- 
cient to maintain a suit in equity to quiet title 
to minerals beneath the surface.?? 

In a federal court possession by plaintiff is -es- 
sential to the maintenance of such a suit, even 
though under the state practice a person not in 
possession may maintain an action to quiet title.*° 

[§ 495] (5) Defenses.** An action to quiet title 
to mining property like such actions in general*? 
may be subject to the defense of limitations®® or 


verse title as a cloud on the title 
which he has conveyed to the holder 


of such adverse title. Zinn v. Zinn, 
54 W. Va. 483, 46 SE 202 
27. Golden Cycle Min. Co. 


Christmas Gold Min. Co., 204 Fed. 939, 
123 CCA 261; McConnell v. Pierce, 216 


Ill. 627, 71 NE 622. See generally 
Quieting Title [32 Cyc 1339]. 
317, 68. AmD 28. Golden Cycle Min. Co. v. 
Humphreys, 6 Cal.| Christmas Gold Min. Co., 204 Fed. 
93:90 123) DCCA T2621. See generally 
Min. Co. v.| supra § 440. 
370. 29. Lawson v. U.S. Mining Co., 


within the limits of a railroad grant, 
prior to the issuance of a patent to 
the railroad company, and plaintiff 
had performed all assessment work 
required to continue his right to such 
location, he was the equitable owner 
of the mining claim, and was entitled 
to maintain a suit to quiet his title 
thereto against defendants, illegally 
asserting title under the patent to 
the railroad. Wan Ness v. Rooney, 
160 Cali 131,,1165P 392. 

Rights or. title acquired by valid 


cP mess generally see supra §§ 235- 
63 
Ving Carter v. Thompson, 65 Fed. 
18. Protective Min. Co. v. Forest 
res Min. Co., 51 Wash. 643, 99 P 
4% Vore y. Ephraim, 173 Cal. 245, 
159 P 719. 
{a] MTlustration.—Where plaintiff 


originally located mineral. lands and 
mined ore thereon, but while he was 
in possession patent issued to another 
covering the land, but under a statute 
excepting from grants and a clause 
in the patent excepting all mineral 
lands, and plaintiff thereafter re- 
moved from the land, but before the 
patentees took possession relocated 
it, his title would not support ar 
action to quiet title, for, although 
the statute and patent excepted min- 
eral lands, a determination whether 
the land was actually mineral land 
was required to be made by the land 
department, and its issuance of pat- 
ent excepting mineral lands was 
void as to the exception. Vore v. 
Ephraim, 173 Cal. 245, 159 P 719. 


20. Buchner v. Malloy, 155 Cal. 
253, 100 P 687. See generally Quiet- 
ing Title [32 Cyc 1329]. 

21. Buchner v. Malloy, 155 Cal. 


258, 100 P 687. 

22. Buchner v. Malloy, supra. 

23. Generally see Quieting Title 
{32 Cye 1335 et seq]. 


24. U. S.—Fulkerson v. Chisna 
Min., etc., Co., 122 Fed. 782, 58 CCA 
582, 

Ala.—Gulf Coal, ete., Co. v. Ala- 


Or.—Crown voint Min. Co. v. Cris- 
mon, 39 Or. 364, 65 P 87. 
Wash.—Protective Min. Co. v. For- 


est City Min. Co., 51 Wash. 643, 99 
P 1033. , 
{a] A locator who has complied 


with the law in the matter of discov- 
ery, location, maintaining the marking 
and staking of his claim, and per- 
forming a sufficient amount of labor 
each year thereon, has such an actual 
possession as will enable him tte 
maintain a suit of this charactet, 
against a rival mining claimant, 
where the mineral character of the 
ground is conceded. Jualpa Co. v. 
Thorndyke, 4 Alaska 207. 

25. Reiner v. Schroeder, 146. Cal. 
411, 80 P 517. See generally Quiet- 
ing Title [32 Cyc 1338]. 

26. Golden Cycle Min. Co. v. 
Christmas’ Gold Min. Co., 204 Fea. 
939, 123 CCA 261; Lange v. Robinson, 
148 Fed. 799, 79 CCA 1; McConnell y. 
Pierce, 210 Ill. 627, 71 NE 622; Zinn 
v. Zinn, 54 W. Va. 483, 46 SH 202. 
See generally Quieting Title [32 Cyc 
1335]. 

la] A plaintiff living in a tent on 
one of a number of adjoining mining 
claims owned by him, and who has 
commenced the sinking of a shaft 
thereon, has sufficient possession to 
entitle him to maintain a suit under 
Alaska Code June 6, 1900 (31 St. at L. 
321) c 786, against an adverse claim- 
ant of the ground. Lange a Robin- 
son, 148 Fed. 799, 79 CCA 1 ; 

[b] Where defendant is in ad- 
verse possession of a part of a vein 
of mineral to which complainant 
claims extralateral rights, complain- 
ant cannot maintain a suit to quiet 
title, and have an injunction as inci- 
dental relief. Golden Cycle Min. Co. 
v. Christmas Gold Min. Co., 204 Fed. 
939, 123 CCA 261. 

[ce] Conveyance to holder of aa- 
verse title in possession.—A claimant 
out of possession cannot convey his 
title to the holder of the adverse title 
in. possession, and then sue the 
grantor of such adverse title in equity 
to cancel the title papers of such ad- 


i 


207 U. Su 1, 28 SCt 15, 52 1. ed 065 
(aff 134 Fed. 769, 67 ccd 587]; Golden 
Cycle Min. Co. v. Christmas Gola Min. 
Co., 204 Fed. 939, 123 CCA 261; Combs 
v. Virginia Iron, etc., Co., 106 SW 815, 
32 KyL 601. 

[a] When the owner is in posses- 
sion of the surface of the claim, he 
may maintain a bill to quiet title, 
although he alleges that defendant 
through underground workings has 
wrongly entered upon and removea 
ores, and threatens to continue. U. S. 
Mining Co. y. Lawson, 134 Fed. 769, 
67 CCA 587 {aff 207 U. S. 1, 28 sct 
15, 52 L. ed. 65]. 

30. Boston, etc., Cons. Copper, etc., 
Min. Co. v. Montana Ore Purchasing 
Co., 188 U. S. 632, 28 SCt 434, 47 L. 
ed. 626; Kellar v. Craig, 126 Fed. 630, 
61 CCA 366; California Oil, etc., Co. 
v. Miller, 96 Fed. 12; Davidson v. 
Calkins, 92 Fed. 230. But see U. S. 
Mining Co. v. Lawson, 134 Fed. 769, 
67 CCA 587 [rev 115 Fea. 1005] 
(holding that the enlarged remedy 
given by Utah Rev. St. [1898] §§ 2915, 
3511, which authorize a suit to quiet 
title to be maintained without any 
previous adjudication of title in an 
action at law, and without reference 
to possession, may be enforced in a 
federal court of equity sitting in that 
state, when complainant is in posses- 
sion and defendant is out of posses- 
sion, or when both parties are out of 
possession, as in either case there is 
no ee nae and complete remedy at 
law). 

Federal jurisdiction generally see 
supra § 492. 

31. Generally see Quieting Title 
[32 Cye 1343]. 

32. See Quieting Title [82 Cyc 
1344]. 

33. Wren v. Dixon, 40 Nev. 170, 161 
P 722, 167 P 324, AnnCas1918D 1064. 

[a] Under Act Congr. July 26, 
1866 (14 St. at L. 252 c 262) and Nev. 
Rey. L. §§ 4951-4958, an action to 
quiet title’ to a mining claim, whether 
patented or unpatented, must be 
commenced within two years from 
the time when plaintiff was sued or 
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laches.24 In an action by the owner of a mining 
location to quiet title to his extralateral rights, 
defendant may question the validity of the location 
as a defense,*® even though he filed no adverse 
thereto.** So, also the validity of plaintiff’s patent 
may be pleaded as a defense.** 

[§ 496] (6) Pleadings**—(a) In General. Ex- 
cept where the action is instituted in support of 
an adverse claim to an application for a patent,®° 
it is governed and determined by the practice and 
rules of pleading governing in ordinary suits 
brought to settle disputes as to interest in land.*° 
Where defendant admits plaintiff’s legal title, but 
sets up an equitable interest, plaintiff may plead 
that he was a bona fide purchaser for value with- 
out notice.* 

Cross bill or complaint.‘ A court of equity may 
take cognizance of a cross action brought to try 
the adverse claim to the right of possession of a 
mineral lode, to quiet the title thereto, and to en- 
join the removal of ore therefrom, when for these 
purposes it becomes necessary to identify the 
boundaries of the vein, and the apex of the lode, 

ossessed of such claim. Wren v. 


MINES AND 


that such claim is without legal or 
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and, in view of the issue involved and the relief 
sought, a judgment at law would not meet the 
exigencies of the case.** E 

[§ 497] (b) Bill, Complaint, or Petition. The 
bill, complaint, or petition is usually governed by 


the rules which apply to such pleadings in actions - 


to quiet title in general,** such as in regard to 
necessity for, and sufficiency of, the allegation of 
plaintiff’s title or interest,*® and the adverse claim 
of defendant,‘* and the description of the mining 
property or claim.47 Where the jurisdiction of a 
federal court is invoked on the ground that the 
suit arises under the laws of the United States, 
such facts must be alleged in the bill as to make 
it affirmatively appear to the court that the proper 
determination of the suit really and substantially 
involves a dispute or controversy as to the effeet 
or construction of such laws.*® Allegations that by 
reason of defendant’s adverse claim plaintiffs were 
‘‘oreatly embarrassed in the use and disposition of 
their mining claims’’ and that ‘‘thereby their value 
was greatly depreciated’’ are sufficient averments 
of injury to sustain the action.*® If the bill shows 
v. Montana Ore Purchasing Co., 188 


ixon, 40 Nev. 170, 161 P 722, 167 P 
324, AnnCas1918D 1064. 
Limitations: 
As defense to quieting title generally 
see Quieting Title [32 Cyc 1344]. 
To adverse suits see supra § 380. 
34. Cassidy v. Silver King Coali- 
.tion Mines Co., 199 Fed. 100, 117 CCA 
640; Steinman v. Jesse, 108 Va. 567, 


62. SE 275. 

Laches as to adverse suits see 
supra § 381. 
* 35. Round Mountain Min. Co. v. 


Round Mountain Sphinx Min. Co., 35 
Nev. 392, 129 P 308, 36 Nev. 5438, 138 
P 71 [reh den 36 Nev. 645, 141 P 


849]. 

36. Round Mountain Min. Co. v. 
Round Mountain Sphinx Min. Co., 
supra. 


Adverse claims and proceedings 
le generally see supra §§ 336- 
37. Round Mountain Min. Co. v. 
Round Mountain Sphinx Min. Co., 35 
Nev. 392, 129 P 308, 36 Nev. 5438, 138 
P 71 [reh den 36 Nev. 645, 141 P 


849], 
Pleading: 

Generally see Pleading [31 Cye 1]. 
In action to quiet title generally see 

Quieting Title [32 Cyc 1349 et seq]. 

39. See supra §§ 385-390. 

40. Schroder v, Aden Gold Min. 
Co., 144 Cal. 628, 78 P 20. 

41. Pheby v. Lake Superior, etc., 
Min. Co., 10 Ariz. 88, 85 P 952. 
. [aj] By admitting plaintiff’s legal 
title and setting up an equitable in- 
terest which is asked to be confirmed, 
defendant assumes the attitude of one 
seeking to enforce an equitable as 
against a legal title and the situation 
is presented as if he was plaintiff; 
therefore plaintiff can protect his 
legal title by setting up that he was 
a bona fide purchaser for. value with- 
out notice. Pheby vy. Lake Superior, 


etc., Min. Co, 10. Ariz. 88, 85 P 
952. 
42. See generally Quieting Title 


[32 Cye 1362]. 

43. Bullion, etc., Min. Co. v. Eu- 
reka Hill Min. Co., 5 Utah 8, 11 P 515. 

44. Parley’s Park Silver Min. Co. 
y., Kerr, 180. U. S. 256, 9 SCt-511; 32 
L. ed. 906; Phillips v. Smith, 11 Ariz. 
309, 95 P 91; -Ponecia vw EHagle, 28 
Ida. 60, 152 P 208. See generally 
Quieting Title [32 Cyc 1349 et seq]. 

[a] Complaint held sufficient (1) 
in suit to quiet title to mining claim. 
Phillips v. Smith, 11 Ariz. 309, 95 P 
91; Poncia v.-Eagle, 28 Ida. 60, 152 P 
208. (2) A complaint which alleges 
that plaintiff is the owner and in pos- 
session of land, that defendant claims 
an adverse interest or estate therein, 


equitable foundation and is void, and 
that it is a cloud on plaintiff’s title 
and. embarrasses him in the use and 
disposition of his property and de- 
preciates his property, and which 
prays for equitable relief in these 
respects, is sufficient to require the 
adverse claim on the part of de- 
fendant to be set up, inquired into, 
and judicially determined, and _ the 
question of title finally settled. Par- 
ley’s Park Silver Min. Co. v. Kerr, 
130 U. Si 256; 9 SCt 511, 32 L.ed.. 906. 
(3) A bill showing that complainant 
owns a mine, having the apex of a 
vein within its boundaries, but which 
on its dip passes beyond the side 
lines of the claim, that defendants 
are threatening litigation on claims 
to the vein in various forms, and that 
defendants’ claims, although differing 
between themselves, are all subordi- 
nate to plaintiff’s claim, and seeking 
equitable relief, is sufficient. Hyman 
v. Wheeler, 33 Fed. 629. 

45. U. S.—Parley’s Park Silver 
Min, Co. v) Kerr, 13050, S, 2565-9 Sct 
511, 32 L. ed. 906; Union Mill, etc., 
Co. v. Warren, 82 Fed. 519; California 
Oil, etc., Co. Vv. Miller, 6 Hed. 12. 

Ariz.—Clason v. Matko, 12 Ariz. 
218, 100 P 773 [aff 223 U. S. 646, 32 
SCt 392, 56 L. ed. 588]. 

Cal.—Souter v. Maguire, 78 Cal. 543, 
2A PP Us3s 

Ida.—Independence Placer Min. Co. 
v. Knauss, 32 Ida. 269, 181 P 701. 

Ill—Kinder v. La Salle County 
oa Coal Co., 301 Ill. 362, 133 NE 
T7172. 

Mont.—Butte Hardware 
Frank, 25 Mont. 344, 65 P 1. 

See generally Quieting Title [32 
Cyc 1350]. 

[a] Allegations held insufficient.— 
A complaint alleging that plaintiff 
had a docketed judgment against R 
who had received a deed absolute tu 
the property, and on the same day 
had quitclaimed it to F, and that the 
property was sold to plaintiff at judg- 
ment sale, F being in the possession 
of the property at the time the quit- 
claim deed was made, is insufficient to 
sustain a suit on the theory that the 
judgment sale of the land to plaintiff 
transferred to him title’ thereto. 
Butte Hardware Co. v. Frank, 25 
Mont. 344, 65 P 1. 

{[b] Averment of successful trial 
at law.—aA bill in a federal court to 
quiet title against a single adverse 
claimant, who is ineffectually seeking 
to establish a legal title by repeated 
actions of ejectment, must aver thar 
complainant’s title has been success- 
fully tried at law at least once. Bos- 
ton, ete., Cons. Copper, ete., Min. Co. 


Co. “Vv. 


U.S. 632, 23 SCt 434, 47 lL. ed..626. 

{e] The character of plaintiff’s 
title need not be specifically set forth 
in some jurisdictions. Union Mill, 
etc., Co. v. Warren, 82 Fed. 519; Bul- 
wer Cons. Min. Co. v. Standard Cons. 
Min. Co., 83 Cal. 589, 23 P-1102>"In= 
dependence Placer Min. Co. v. Knauss, 
32 Ida. 269, 181 P 701. See generally 
Quieting title [32 Cyc 1351]. 

46. Parley’s Park Silver Min. Co. 
v. Kerr, 130 U.%S. 256, 19 ISCt 511,034 
L. ed. 906; California Oil, ete., Co. v. 
Miller, 96 Fed. 12. 

[a] The nature of the adverse 
claim need not be alleged in some 
jurisdictions. California Oil, etc., Co. 
v. Miller, 96 Fed. 12. See generally 
Quieting Title [32 Cyc 1353]. 

47. Clason v. Matko, 12 Ariz. 213, 
100 P 773 [aff 223 U. S. 646,>32 SCt 
392, 56 L. ed. 588]; Bullion, ete., Min. 
Co. v. Eureka Hill,Min. Co., 5 Utah 
3, 11 P 515. See generally Quieting 
Title [32 Cyc 1355]. 

[a] Allegations held sufficient.— 
Where a complaint to quiet title toa 
mining claim alleges that plaintiffs 
are the absolute owners, against 
every one except the government, of 


the B mining claim by deed from one- 


S C, the locator, and refers to the 
location notice as a part of the com- 
plaint and gives the book and page of 
its record, the complaint fulfills the 
statute requirements, both as to title 
and description, sufficiently to sustain 
the judgment, where no objection is 
made to its sufficiency. Clason vy. 
Matko, 12 Ariz. 213, 100 P 773 [aft 
ee S. 646, 32 SCt 392, 56 L. ed. 

{[b] Where there is no contention 
as to the description of a lot in 
which a_ mining lode was situated, 
reasonable certainty in the descrip- 
tion of the lode is sufficient on gen- 
eral demurrer. Bullion, ete., Min. Co. 
v. Eureka Hill Min. Co., 5 Utah 3, 
11 P 516. 

48. Dewey Min. Co. v. Miller, 96 


edad; 

[a] Federal question not valid.— 
A suit in equity to determine conflict- 
ing claims under mining locations on 
public lands is not within the juris- 
diction of a federal court, as involvy- 
ing the construction or effect of the 
mining laws of the United States, 
where, so far as appears from the 
averments of the bill, the only contro- 
versy between the parties may be 
over questions of fact. Dewey Min. 
Co. v. Miller, 96 Fed. 1. 

Jurisdiction of federal court gen- 
erally see supra § 492. 

49. Pralus_ v. Pacific Gold, 


ete., 
Min. Co., 35 Cal. 30. 


—_————— eee =" 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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that apparently there was laches in bringing the 
suit, it must allege an excuse for the delay.°° 
Except in’ those 


As to possession by plaintiff.*+ 
jurisdictions where possession is 


condition precedent to maintenance of the action? 
the complaint need not allege that plaintiff is in pos- 
But in a suit in 
a federal court an averment of possession in the 
complainant is essential, although under the state 
practice a person not in possession may maintain 
Where the suit is by the surface 
owner, in order to aver possession of mineral severed 
in title from the land, he must state that he has 
had actual physical possession of the mineral, apart 
from his possession of the surface.®® 

Citizenship of plaintiff,>° or intention to become 
such, need not be alleged in an ordinary bill to quiet 


session of the mining property.°? 


such action.>* 


title.o* 
[§ 498] (c) Plea or Answer. 


ownership in defendant.>° 


50. Steinman v. Jessee, 108 Va. 
567, 62 SE 275. 

[a] Allegation of excuse held suf- 
ficient.—Where, in a suit to quiet title 
to certain mineral rights in vacant 
land, complainant alleged that, al- 
though more than twenty-one years 
had elapsed since the cause of action 
accrued, he had no knowledge that 
defendant, the owner of the surface, 
was claiming any interest in the min- 
erals until within a year before the 
institution of the suit, that as soon 
as plaintiff purchased the minerals, 
he had them placed on the land books 
of the county for taxation, and had 
continuously paid taxes thereon, that 
he had ocasionally visited the land, 
and seeing that there was no actual 
adverse possession, and not learning 
of any adverse claims, had relied on 
the covenant of general warranty in 
his deed for the perfection of his 
title, complainant was not required to 
plead further excuse for delay. 
Steinman y. Jessee, 108 Va. 567, 62 SE 
275. 

51. Possession by plaintiff gener- 
ally see supra § 494. 

52. See supra § 494; Quieting Title 
[32 Cye 1335]. / 

53. Landregan v. Peppin, 94 Cal. 
465, 29 P 771. But see Pralus v. Jef- 
ferson Gold, etc., Min. Co., 34 Cal. 558 
(under earlier law). 

54. Boston, etc., Cons., etc., Min. 
Co. v. Montana Ore Purchasing 
Go., 188 U: S. 645, 23 SCt 440, 47 Li. 
ed. 634; Keller v. Craig, 126 Fed. 630, 
61 CCA 366; California Oil, etc., Co. 
v. Miller, 96 Fed. 12; Davidson v. 
Calkins, 92 Fed. 230. 
| [a] An allegation that plaintiff is 
seized in fee is a sufficient allegation 
of possession. Simmons Creek Coal 
Co. v. Doran, 142 U. S. 417, 12 SCt 239, 
35 L. ed. 1063. 

{[b] Negativing allegation of pos- 
session.—A bill to quiet title to a 
mining claim, including that portion 
of the lode within its extralateral 
rights, which alleges possession of 
the claim by complainant, does not 
negative such allegation as to a por- 
tion of the lode within such extra- 
lateral right, and show possession 
thereof in defendant, because it al- 
leges a trespass thereon, and the re- 
moval of ore therefrom by defendant, 
and prays for an injunction, the bill 
not recognizing possession in defend- 
ant of the ore body in dispute. Hm- 
pire State-Idaho Min., ete., Co. v. Bun- 
ker Hill, etc., Min., etc., Co., 121 Fed. 
973, 58 CCA 311. 

55. Plant v. Humphries, 66 W. Va. 
88, 66 SE 94, 26 LRANS 558. 

56. Averment of citizenship in ad- 
verse suit see supra § 387. 

57. Thompson v, Spray, 72 Cal. 


The plea or answer 
in such a suit is ordinarily governed by the rules 
relating to pleas or answers in actions to quiet title 
in general,®® such as in regard to pleading title or 
Where the suit is to 
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required as a 
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quiet title to a mining claim, allegations in the an- 
swer that the lands do not contain known minerals, 
in lode deposits, of sufficient value to pay for work- 
ing them, and that respondents are owners of such 
land by virtue of a certain conveyance, are state- 
ments of fact, and not conclusions of law.®° 
mission in defendant’s pleading that plaintiff was 
the owner of the claim during certain years is an 
admission that he did the requisite amount of work 
during such years;*t and an answer which admits 
plaintiff’s ownership of the claim sued for, and 
sets up the ownership of a wholly distinct claim, 
presents no defense and tenders no material issue.°? 
Matters constituting a forfeiture must be specially 
pleaded and pzoved by defendant as a defense.® 
The failure of defendant to file a counterclaim or 
a eross complaint will not prevent the rendition of 


An ad- 


a judgment establishing his title to the premises, 


528, 14 P 182; Independence Placer 
Min. Co. v. Knauss, 32 Ida. 269, 181 P 
701; Buckley v. Fox, 8 Ida. 248, 67 P 
659. 

[a] One may prove without having 
averred that a locator was a citizen 
of the United States, or had filed a 
declaration of intention to, become 
such. Altoona Quicksilver Min. Co. 
vy. Integral Quicksilver Min. Co., 114 
@alet 00, Zoe al Oa. 

58. Betsch v. Umphrey, 252 Fed. 
578, 164 CCA 489. See generally 
Quieting Title [32 Cye 1358 et seq]. 

59. Betsch v. Umphrey, 252 Fed. 
573, 164 CCA 489; Coburn v. Simpson, 
102 Kan.234, 170 P 383. See gener- 
ally Quieting Title [32 Cyc 1360]. 

[a] Answer held sufficient to pre- 
sent the issue whether defendant ac- 
quired title to the mining property 
by an oral gift followed by possession 
and improvements. Coburn vy. Simp- 
son, 102 Kan. 234, 170 P 383. 

{[b] As to time of ownership. 
An allegation, in an answer in an 
action to quiet title to a mining 
claim, that “defendants are the own- 
ers in fee,’ ete., will not be held in- 
sufficient, on motion for judgment on 
the pleadings, by reason of the fact 
that it did not allege that they were 
the owners when the action was com- 
menced. Betsch v. Uinphrey, 252 Fed. 
573, 164 CCA 489. 

60. O’Keefe v. Cannon, 52 Fed. 898. 


6l. Wright v. Killian, 132 Cal. 56, 
64 P 98. 

62. Bulwer Cons. Min. Co. v. 
Standard Cons. Min. Co., 83 Cal. 589, 
ao PPL OZ. S 

[a] Dlustration.—In an action to 


quiet title to a mining claim con- 
taining veins and lodes of rock in 
place, an answer which expressly 
admits that plaintiff is the owner and 
entitled to the possession of the land 
described in the complaint, and of all 
veins, lodes, and ledges, throughout 
their entire depth, the tops or apices 
of which lie inside of plaintiff’s sur- 
face lines extended downward ver- 
tically, and expressly disclaims any 
estate therein adverse to plaintiff, 
and denies that defendant ever made 
such adverse claim, and sets up a 
new matter that defendant owns a 
certain wholly distinct quartz claim 
adjoining plaintiff's claim, and owns 
a particular vein which has its apex 
therein, which it claims the right to 


follow downward into the claim of 


plaintiff, presents no defense to the 
complaint, and tenders no material 
issue. Bulwer Cons. Min. Co. v. 
Standard Cons. Min. Co., 83 Cal. 589, 
23 P 1102. 

63. Altoona Quicksilver Min. Co. 
v. Integral Quicksilver Min. Co., 114 
Cal. 100, 45 P 1047. 


where the answer alleges facts showing him en- 
titled to affirmative relief.®* 

[§ 499] (7) Issues, Proof, and Variance. 
usual rules, in actions to quiet title in gen- 
eral, apply as to the issues,® proof,®* and vari- 


The 


Pleading and proof of forfeiture 

ee see supra § 303. 
fs erego v. Dodge, 9 
oot g Utah 3, 33 

Pleading counterclaim in action to 
quiet title generally see Quicting 
pele be Cyc 1360 ]% : 

mus v. Humphreys, (Cal. 
65 P 875; Leveridge v. The eae a 
Mont. 58, 135 P 906. See generally 
Quieting Title [82 Cyc 1365]. 

[a] Mlustration.—In an action to - 
quiet title, the validity of a mining 
location depends on whether there 
was a fatal divergence between the 
declaratory statement as filed and 
the markings of the claim upon the 
ground, where this is the only 
ground upon which the location is at- 
tacked. Leveridge v. Hennessy, 48 
Mont. 58, 135 P 906. 

[b] Defense not pleaded.—Under 
a statute providing that occupancy 
for any period confers title except 
as to those claiming by prescription, 
transfer, will, or succession, where 
plaintiffs in a suit to quiet title to a 
mining claim have been in possession 
for a number of years, a defense 
that a claim prior to plaintiffs’ had 
never been’ abandoned cannot be 
urged, where defendant does not 
claim title under such prior claimant. 


pater v. Humphreys, (Cal.) 65 P 
[ce] Where defendant disclaims 


any interest or estate in the premises, 
it is immaterial whether or not he 
had actually asserted an adverse 
claim before the commencement of 
the action. Bulwer Cons. Min. Co. v. 
Standard Cons. Min. Co., 83 Cal. 589, 
23 P 1102. 

66. Jordan y. Duke, 6 Ariz. 55, 53 
P 197; Adams v. Crawford, 116 Cal. 
495, 48 P 488; Pond Creek Coal Co. v. 
Day, 187 Ky. 820, 220 SW 1053. See 
seca Quieting Title [82 Cyc 


‘In a suit to quiet title to 
minerals, where defendant denies 
plaintiffs’ title to the minerals, plain- 
tiffs are not entitled to judgment 
without proof of their title, although 
the contested issue is whether a 
former judgment was intended to 
quiet title to the minerals in suit 
as well as to minerals described 
therein. Pond Creek Coal Co. v. Day, 
187 Ky. 820, 220 SW 10538. 

{[b] Evidence admissible under 
general denial.— Where the complaint 
is in the usual form in actions to 
quiet title, except that it does not 
call on defendants to set out their 
interest, title, or claim, and it alleges 
that defendants are in possession, 
and that title and ownership are in 
plaintiff, defendants can prove a valid 
location by them prior to plaintiff's 
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ance.°? Where the complaint sets forth an affidavit 
of assessment work done by defendant, but alleges 
that he had abandoned the claim, which abandonment 
the answer denies, the pleadings show a prima facie 
case in favor of defendant on the question of posses- 
sion, although the answer does not state that defend- 
ant was in possession at the commencement of the 
action.*® Where defendant shows a valid prior loca- 
tion, plaintiff may then show that the claim became 
subject to relocation, by reason of defendant’s fail- 
ure to do the required assessment work, although 
the complaint contains no allegations of forfeiture 
or abandonment.®® Where in an action to quiet 
title to a lode or vein it appears that the land 
department did not determine the question of pri- 
ority of claims in the same group, but made a 
double grant of the conflicting area appearing upon 
the face of the later patent, the trial court may 
determine such priority.7”° Where the necessary im- 
provement work is done on a mining ¢laim, a failure 
to pay for such work will not be considered in an 
action to quiet title to the claim.”! 

In order to try title to a particular vein, the 
location of the apex of which is disputed between 
adjoining claimants, the pleadings should show that 
the vein claimed by defendant as having its apex 
in his mining ground is the same vein claimed by 
plaintiff to have its apex in the mining ground of 
plaintiff ;7* if the vein is called by a different name 
by each party, and alleged to be in the distinet 
ground of each, without any allegation or intimation 
in the pleadings of either party that these dif- 
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ferent names and descriptions are intended to desig- 
nate the same vein, there is no issue presented to 
try as to the location of the vein, and findings 
thereupon are outside of the issues.”* 

[§ 500] (8) Evidence—(a) Presumptions and 
Burden of Proof. The usual rules apply as to pre- 
sumptions’? and the burden of proof.’* In an ac- 
tion to quiet title to a mining claim, where the 
answer puts in issue plaintiff’s ownership and right 
of possession, the burden is on plaintiff to show 
that he has taken the steps necessary to give a 
valid location,”® even though the parties have stipu- 
lated as to their conflicting rights; and where 
each party asks to have his title quieted, the burden 
is on each to prove the validity of his location, 
plaintiff having the duty of taking the lead in 
such proof.’ If plaintiff makes out a prima facie 
ease by proof of his citizenship, the discovery of 
mineral on the land, and a location according to 
law, the burden is then upon defendant to show that 
the location under which he claims is prior in time 
and superior in right,’® or, if he is a junior locator, 


‘that the senior location had been abandoned or 


forfeited, as by a failure to do the annual assess- 
ment work.®° 

_[{§ 501] (b) Admissibility. The general rules as 
to relevancy, competency, and materiality of the 
evidence,®! particularly those rules which apply in 
actions to quiet title in general,®? apply as to the 
admissibility of particular evidence in an action 
to quiet title to mining property.*? A deed given 


proceedings gsmerally see supra §§ 


location, under a general denial, and 
without setting out in their answer 
the facts showing their ownership, 
or alleging title by location. Adams 
v. Crawford, 116 Cal. 495, 48 P 488. 

{[c] When no question is raised as 
to tho validity of a location, the ad- 
mission of an amended location, al- 
though useless, is harmless. Jordan 
v. Duke, 6 Ariz. 55, 53 P 197. 


67. See generally Quieting Title 
(32 Cye 1368]. 
66 betsch v. Umphrey, 252 Fed. 
573, 164 CCA 489, 
69. Goldberg v. Bruschi, 146 Cal. 
708, 81) P 23, 
70. Round Mountain Min, Co. v. 
Round Mountain Sphinx Min. Co., 35 


Nev. 392, 129 P 308, 36 Nev. 543, 
138 P 71 [reh den 36 Nev. 645, 141 
P 849). 

71. Big Three Min., etc., Co. ‘v. 
Hamilton, 157 Cal. 130, 107 P 301, 137 
AmSR 118. 

72. Bulwer Cons. Min. Co. v. 
Standard Cons. Min. Co., 83 Cal. 589, 
23 P1102. 

73. Bulwer Cons. Min. Co. v. 


Standard Cons. Min. Co., supra. 

74. See generally Evidence §§ 25— 
88; Quieting Title [82 Cyc 1370]. 

Presumptions in adverse suit see 
supra § 393. 

75. Logansport, etc., Gas Co. v. 
Seegar, 165 Ind. 1, 74 NE 500; Harris 
vy. Riggs, 63 Ind, A. 201, 112 NH) 86; 
Virginia Iron, etc., Co. v. Combs, 165 
Ky. 456, 177 SW 2388; Stamey v. Bark- 
ley, 211 Pa. 318, 60 A 991. See gen- 
erally Evidence §§ 18-24; Quieting 
Title [32 .Cyc 1369], 

{a] Ono asserting rights under an 
oil and gas lease has the burden of 
proof, and cannot recover by reason 
of the weakness of defendant’s posi- 


tion. Harris v. Riggs, 63 Ind. A. 201, 
112 NE 36. 

{[b] Burden on defendant. — (1) 
Where, in a suit by a lessor in a 


gas lease to quiet title against the 
lessee, defendant relies on tenders of 
rentals made, the burden of proving 
the same is on him. Logansport, etc.. 
Gas Co. v. Seegar, 165 Ind. 1, 74 NE 
500. (2) Where, in an action to quiet 


title to coal lands, the answer of de- 
fendants alleges a valid contract, en- 
titling them to purchase at a future 
time the land of which petitioner was 
in possession, and claimed the right 
to have the contract continued as a 
cloud on his title, the burden is on 
defendants to establish such right. 
ps v. Barkley, 211 Pa. 313, 60 A 


Burden of proof: 

As tO known vein in placer claim see 
supra § 357. 

In actions as to mining property: 
ae for damages see supra § 


Adyerse suit see supra § 394, 
Ejectment see supra § 486, 
arte seg see infra § 515. 


Abandonment of claim see supra § 
296. 
Croat. to relocation see supra 


Forfeiture of claim see supra § 303. 

76. Garibaldi v. Grillo, 17 Cal. A. 
540, 120 P 425; Garfield Min., ete., Co. 
vy. Hammer, 6 Mont. 53, 8 P 153 [aff 
180PW S. 12915 .-9-SOrnb485582 Ti ied. 
964]; Copper Globe Min, Co. v. All- 
man, 23 Utah 410, 64 P 1019. 

{a] Discovery.—Plaintiff, in a suit 
to quiet title to a placer mining claim, 
who bases his claim on his mining lo- 
eation, must show a discovery of gold 
sufficient to satisfy the federal stat- 
utes. Garibaldi v. Grillo, 17 Cal. A. 
5640, 120 P 425. 

[b] Walidity of previous location. 
—Where detendants are in actual 
possession of mining ground, under a 
location the validity of which is at- 
tacked by plaintiff only on the ground 
of a previous location, the burden is 
on plaintiff to show that such previ- 
ous location was made and perfected 
in compliance not only with the laws 
of the United States, but also with 
such provisions of the statutes of the 
state relating to the location of min- 
ing claims as are not inconsistent 
with the United States statutes. 
Copper Globe Min. Co, v. Allman, 23 
Utah 410, 64 P 1019. 

Requisites and validity of location 


159-232. 

77. Garibaldi v. Grillo, 17 Cal. A. 
540, 120 P 425. 

78. Shattuck ¥. Costello, 8 Ariz. 
22, 68 P 529. 

79. Clark-Montana Realty Co. v. 
Butte, etc., Copper Co., 233 Fed. 547 
[aff 248 Fed. 609, 160 CCA 509 (certi- 
orari den 247 U. S. 516 mem, 88 SCt 
581 mem, 62 L. ed. 1245 mem, and aff 
24950. S.°12,:-89) SCt »231,-63 Ted. 
447)]; Goldberg v. Bruschi, 146 Cal. 
708,81 °P 23. 

20. Richen.v,.Davis, 76 Or. 811, 
148 P 1130. 

Burdon. of procf as to: 
abe conse ens generally see supra § 
Forfeiture generally ‘see supra § 303. 


81. See Evidence § 89 et seq. 

82. See Quieting Title [32 Cye 
1370]. 

83. Barandun y. Barandun Min., 
etes Con 2bT2i Cal. 2260 166ePme47se 
Round Mountain Min. Co. v. Round . 
Mountain Sphinx Min. Co., 35 Nev. 


392,.129 Pi 308: 

{a] Evidence held admissible.— 
(1) As to plaintiff’s laches in assert- 
ing claim. O’Hanlon y. Ruby Gulch 
Min. Co., 48 Mont. 65, 185 P 913. (2) 
That the purchaser of a mine had al- 
lowed debts to accumulate, under the 
answer in a suit to quiet title against 
a contract for purchase. Barandun 
v. Barandun Min., ete., Co., 172 Cal.’ 
250, 156 P 473. (3) In an action at- 
tacking a claim to mining property 
based on a lost deed to defendants’ 
predecessor in title, evidence is ad- 
missible which tends to show that 
the prior owner, from whom both 
parties claim, in fear of an adverse 
decision in former litigation, relo- 
cated the claim, and redeemed to de- 
fendants’ predecessor the same in- 
terest therein as defendants claimed 
under the lost deed, even though the 
subsequent location was abandoned, 
Wetzstein v. Largey, 27 Mont. 212, 
ys dard ; 

[b] Bvidence held inadmissible.— 
In an action by mine owners to quiet 
title to a quartz mine as against the 


Yor later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 501-503] 


by the original locator to plaintiff prior to the 
commencement of the action, for the purpose of 
correcting the description, is properly admitted, as 
bearing on the rights of the parties.8¢ Where a 
mining claim was located, and some years later was 
relocated, several other attempted locations mean- 
while having been made covering a part of the 
claim in question, evidence of the relocation is ad- 
missible in an action to quiet title, except as against 
rights which may have accrued by reason ‘of the 
intervening locations.8° The record of mining 
claims of a special district is admissible in evidence, 
without proof that there is such a district and a 
custom requiring a record, and that the book comes 
from the proper custody, where the pleadings ad- 
mit that the claims are in the district, and the 
complaint alleges, and is supported by proof, that 
a certain person was the recorder of such district, 
and such person is called by both sides to produce 
the record of their location notices.2® On the issue 
whether the assessment work for a certain year 
had been performed, evidence that a mill put up 
on one of the claims was of no value for the pur- 
pose of reducing the ore there found is admissible 
as bearing on the good faith of the parties in crect- 
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ing the mill,§* and affidavits of proofs of labor 
made by two witnesses and duly recorded are also 
admissible under a statute making such proofs 
prima facie evidence of the fact therein stated.8® 

[§ 502] (c) Weight and Sufficiency.’® The weight 
and sufficiency of the evidence is governed by the 
usual rules relating thereto in similar actions.?° 
Evidence that the discoverer of a lode of mineral 
had worked almost continuously on the lode from 
the time of discovery to the beginning of an action 
contesting his claim, corroborated by the witnesses 
and by the amount of work performed, is sufficient 
to establish his good faith in making a claim to 
the lode.°*t Where defendant claims under a prior 
location, evidence that at the time of such loca- 
tion the ground was covered by another location is 
sufficient to show that the ground was not open 
to location by defendant.®? The burden resting on 
defendant of showing a union of veins and a su- 
perior right is not sustained by evidence which 
leaves the issue in doubt;%? but although defend- 
ant fails to prove that the veins united, he is en- 
titled to an estate or interest which plaintiff admits 
to be in him.% 

[§ 503] (9) Trial. The trial in an action to 


owners of the agricultural land who 
were mining on the dip of the vein, 
beneath the surface of their lands, 
a quitclaim deed to them from plain- 
tiff was properly excluded from. evi- 
dence, where it appeared from the 
surrounding circumstances accom: 
panying its execution that there was 
‘no intention to convey any part of 
the quartz mine, and it did not pur- 
port to convey any part of the vein 
having its apex within the surface 
lines of the claim. Central Hureka 
Min. Co. v. East Cent. Eureka Min. 
Go., 146 Cal. 147, 79 P 834, 9 LRANS 
940 [aff 204 U. S. 266, 27 SCt 258, 51 
L. ed, 476]. 

[c] As to assessment work.—In 
an action to quiet title to a mining 
claim, the exclusion of two letters 
written by a former owner of the 
elaim, and apparently offered to sup- 
port the theory of abandonment, stat- 
ing that the writer did not see why 
the last two years’ assessment work 
had been done, and that it was un- 
authorized, is not prejudicial error, 
the reason for the doing of such work 
being immaterial as affecting the fact 
that it was done. Thornton v, Phelan, 
65 Cal. A. 480, 224 P 259. 

[a] Self-serving acts.—(1) In an 
equitable action to quiet title to a 
mining claim, field notes made by 
plaintiff's surveyors, containing an 
exclusion of conflict area from one 
claim in favor of another, may prop- 
erly be excluded as self-serving acts 
by an agent of plaintiff which could 
not be binding on defendant. Round 
Mountain Min. Co. v. Round Mountain 
sphinx Min. Co., 35 Nev. 392, 129 P 
308. (2) Self-serving declarations 
generally see Evidence §§ 193-208. 

$4. Klopenstein v. Hays, 20 Utah 
Psy ol Sy Clad Baar (a Bde ; 

85. Jordan v. Schuerman, 6 Ariz. 
TO Dok DIC s 
McCann v. MeMillan, 129 Cal. 


87. Big Three Min., etc., Co. v. 
Hamilton, 157 Cal. 130, 107, P 301, 137 
AmSR 118. - 

88. Big Three Min., ete. Co. v. 


Hamilton, supra. , 
89. In adverse suit see supra § 396. 
90. See generally Evidence 


1730-1806; Quieting Title [32 Cyc. 


371]. “ 
: i Evidence held sufficient.—(1)' 
To show that markings on ground 


then taken with amended location 
ats He sufficient to identify land 
claimed with reasonable certainty. 
Batt v. Stedman, 36 Cal. A. 608, 173 
p 99. (2) To sustain allegation of 
complaint that. complainant was 
owner of a mining claim and of a 


half interest in other claims claimed 
by defendant, and entitled to a de- 
eree therefor and an accounting for 
ore taken therefrom by defendant. 
Tuppela vy. Chichagoff Min. Co,, 267 
Fed. 7538 [certiorari den 254 U. S. 
648 mem, 41 SCt 61 mem, 65 L. ed. 
456 mem]. (8) To sustain, findings 
as to the value of the work and im- 
provements done on the claim. Big 
Three Min., ete., Co. v, Hamilton, 157 
Calor sO 2 10t Fe S30 Valse Aim S ML Les 
(4) To sustain finding that ore vein 
found beneath surface of defendant’s 
claim was continuation of vein apex- 
ing in plaintiff’s claim. Twenty-One 
Min. Co. v. Original Sixteen to One 
Mine, Inc., 260 Fed. 724, 171 CCA 462. 
(5) To warrant a finding that the 
proper amount of assessment work 
was not done by defendants’ vendor 
on the land in controversy and that 
the land was therefore subject to 
subsequent relocation by complainant. 
Galbreath v. Simas, 161 Cal. 3038, 119 
P 86. (6) To warrant a finding that 
the work done on the claim was not 
for the purpose of developing two 
other claims located by the same per- 
son and had no tendency to develop 
either of them. Big Three Min., etc., 
Co, v.. Hamilton, supra. (7) A decree 
finding that the land was chiefly valu- 
able for its minerals, that defendant 
had unlawfully taken possession and 
ousted plaintiff, and removed from 
the mines gold-bearing earth and 
minerals, and restraining such inter- 
ference, is supported by evidence of 
defendant’s interference, although he 
claims that whatever ore he mined 
was left either in the tunnel or on 
the dump, and, instead of causing 
injury, increased the value of the 
mines. Reiner v. Schroeder, 146 Cal. 
411,°80'P '517.., (8) In a suit ‘to. quiet 
title to an association placer mining 
claim, evidence that plaintiffs located 
the claim, marked its boundaries by 
stakes and monuments, put up and 
recorded a proper location notice, and 
went into peaceable possession, fol- 
lowing it by Sinking two shafts to 
bed rock, in which they first discov- 
ered gold at a depth of seventy-two 
feet, and that there were no other 
excavations on the claim, except a 
hole a foot or so in depth, is sufficient 
prima facie to show that at the time 
of the location the ground was un- 
appropriated public land of the 
United States, its mineral character 
being admitted, although it further 
appeared that there were other stakes 
and location notices within the limits 
of the claim, not shown, however, to 
belong to defendants, a discovery be- 
ing essenial to any valid prior loca- 


tion. Cook v. Klonos, 164 Fed. 529, 
90 CCA 403, 168 Fed. 700, 94 CCA 114. 

[b] Evidence held insufiicient.— 
(1) To establish that the persons un- 
der whom defendants claimed title to 
the ground under a prior location had 
performed the required assessment 
work, so as to hold the ground 
against plaintiff's subsequent loca- 
tion. First Nat. Gold Min. Co. v. 
Altvater, 149 Fed. 393, 79 CCA 213. 
(2) To show a sufficient discovery by 
plaintiff. Garibaldi v. Grillo, 17 Cal. 
A. 540, 120 P 425. (8) To show the 
union of a vein having its apex in 
defendant’s claim with one passing 
on the strike and dip from plaintiff’s 
to defendant’s claim. Clark-Montana 
Realty Co. v. Butte, etc., Copper Co., 
233 Bed. 547 [aff 248 Fed. 609, 1606 
CCA 509 (certiorari den 247 U. S, 516 
mem, 388 SCt 581 mem, 62 L. ed. 1245 
mem, and aff 249 U. S. 12, 39 SCt 231, 
63 L. ed. 447)]. (4) To show that 
the annual assessment work had been 
performed. Dickens-West Min. Co. v. 
Crescent Min., etc. Co., 26 Ida. 153, 
141 P 566. (5) To show title in de- 
fendant by adverse possession. Big 
Three Min., etc., Co. v. Hamilton, 157 
Cal, 130,107 P 301, 1837 AmSR’ 118, 
(6) In an action to quiet title to a 
group of eight mining claims, where 
the verdict wes rendered in favor otf 
plaintiff relocators for four of the 
claims, evidence that the development 
work done in one place by defendant 
company on such claims was insuffi- 
cient to prevent forfeiture was held 
not such as to sustain the judgment. 
Love v. Mt. Oddie United Mines Co.,- 
43 Nev. 61, 181 P 133, 184 P 921. 

91. Omar v. Soper, 11 Colo. 380, , 
18 P 443, 7 AmSR 246. 

92. Shattuck v. Costello, 8 Ariz. 22, 
68 P 529. 

93. Clark-Montana Realty Co. v. 
Butte, etc., Copper Co., 233 Fed. 54% 
[aff 248 Fed. 609, 160 CCA 509 (cer- 
tiorari den 247 U. S. 516 mem, 38 SCt 
581 mem, 62 L. ed. 1245 mem, and aff 
CAS MULES. 22 S9eSCt. 231 Goan. (eds 
447)]. 

[a] Rule applied.—Where defend- 
ant, having the burden, claims veins 
united, while plaintiff claims they 
crossed, if the evidence leaves the 
question in doubt findings must be 
against the alleged union, although 
crossing is not shown. Clark-Mon- 
tana Realty Co. v. Butte, etc., Copper 
Co., 2383 Fed. 547 [aff 248 Fed. 609, 160 
CCA 509 (certiorari den 247 U. S. 516 
mem, 37 SCt 581 mem, 62 L. ed. 1245 
mem; ‘and aft,:249' Os Sila. Soe See 
231, 63 L. ed. 447)]. 

94. Clark-Montana Realty Co. v. 
Butte, ete., Copper Co., supra. 
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quiet title to a mining property or claim follows 
the usual course of procedure in the trial of similar 
actions,®® such as in reference to the giving or 
refusal of instructions,®® questions of law and fact,®” 
In accordance with such 
rules the findings should cover all material issues,*® 
be responsive to the issues,! and be supported by 
the evidence,” although findings as to merely proba- 
Where plaintiff’s 
right of possession and ownership is not dependent 
upon a prescription title, it is sufficient to find that 
at the commencement of the action plaintiff was 
the owner and entitled to possession.* 
that plaintiff’s claim is valid disposes of an affirma- 
tive defense setting up the elements of defendant’s 
claim,® and findings that plaintiff is not the owner 
or entitled to possession of the premises claimed 
by him, and that defendant is the owner and en- 
titled to the possession thereof, are sufficient to 


and verdict and findings.®® 


tive facts need not be made.® 


95. See generally Quieting Title 
[32 Cyc 1374]; Trial [38 Cye 1238]. 
96. See generally Quieting Title 


[32 Cye 1875]; Trial [38 Cyc 1594]. 

97. Hagan v. Dutton, 20 Ariz. 476, 
181 P 578; Leveridge v. Hennessy, 48 
Mont. 58, 1385 P 906. See generally 
Quieting Title [32 Cyc 1374]; Trial 
[38 Cye 1512]. 

{a] The sufficiency of the descrip- 
tion in a declaratory statement filed 
by the locator of a claim is essen- 
tially a question of fact for the jury 
or for the court sitting without a 
jury. Leveridge v. Hennessy, 48 
Mont. 58, 135 P 906. 

{b] Weight of recital in notice as 
question for court.—Whether the re- 
cital in the location notice that the 
claims were together and touching 
was sufficient to overthrow the testi- 
mony of the locator to the contrary is 
for the trial court to determine. Mor- 
gan v. Myers, 159 Cal. 187, 113 P 153. 

98. Hammer v. Garfield Min., etc., 
Co., 130 U. S. 291, 9 SCt 548, 32 L. ed. 
964 [aff 6 Mont. 53, 8 P 153]; Ala- 
meda Min. Co. v. Success Min. Co., 29 
Ida. 618, 161 P 862. See generally 
Quieting Title [82 Cyc 1376]; Trial 
[38 Cyc. 1868 et seq]. 

[a] Construction of particular 
findings.—(1) Findings held to 
amount in law to findings that the 
vein or lode of a certain claim apexes 
within the surface boundaries of the 
claim. Alameda Min. Co. v. Success 
Min. Co., 29 Ida. 618, 161 P 862. (2) 
Where the suit involves conflicting 
claims of mineral claimants, a find- 
ing of failure of evidence to disclose 
minerals in place has reference to 
disclosing minerals in place in the 
discovery shaft required to be sunk 
within ninety days after location, 
under Civ. Code (1913) par 4030 subd 
2, and not to discovery of minerals 
upon the claim. Hagan v. Dutton, 20 
Ariz. 476, 181 P 578. (3) Although 
the court makes a finding outside of 
the issues to the effect that plaintiff 
agreed to transfer his interest to 
defendant for a specified sum, where 
the court also finds that there has 
been no payment or tender of such 
sum, or any part thereof, it cannot 
be said that the findings do not sup- 
port a judgment declaring plaintiff 
to be the owner of an undivided in- 
terest in the mining claim. Mohr v. 
North Rawhide Min., etc., Co., 177 
Cal. 264, 170 P 600. 

{b] Finding of jury as finding of 
court.—Where the case is tried in a 
court which exercises both law and 
equity jurisdiction, the finding of a 
jury, having been accepted, must be 
treated as the finding of the court. 
Hammer v. Garfield Min., etc., Co., 
230) WLS: 2015 9 SCtao43s o7 eluneed: 
964 [aff 6 Mont. 53, 8 P 153]. 

99. Hagan v. Dutton, 20 Ariz. 476, 
181 P 578; Dwinnell v. Dyer, 145 Cal. 
12, 78 P 247, 7 LRANS 7638; Alameda 
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A finding 


germane to it.1° 


Min. Co. v. Success Min. Co., 29 Ida. 
618, 161 P 862. See generally Quiet- 
ing Title [32 Cyc 1377]. : 

{a] Tlustration.—Where the main 
issue tendered by cross complaint in 
an action to quiet title to a mining 
claim is whether the apex of the vein 
was within the exterior boundaries of 
the claim, the court ought to make a 
direct finding thereon. Alameda Min. 
Co. v. Success Min. Co., 29 Ida. 618, 
161 P 862. 

[b] Findings: held insufficient.— 
Where it appears that long prior to 
plaintiff's location defendant made a 
jocation which was confessedly_ in- 
valid at the time it was made, a find- 
ing to this effect is not sufficient to 
dispose of the material issue as to 
whether defendant made a valid loca- 
tion before plaintiff's location was 
made. Dwinnell v. Dyer, 145 Cal. 12, 
78 P 247, 7 LRANS 763. 

{c] Findings held immaterial.— 
(1) If the answer claims an adverse 
interest in the land described in the 
complaint, a denial that defendant 
made such adverse claim before the 
commencement of the action is imma- 
terial, and no finding need be made 
thereon (Bulwer Cons. Min. Co. v. 
Standard Cons. Min. Co., 83 Cal. 589, 
23 P 1102); (2) nor need such finding 
be made upon an answer which de- 
nies ever having made any adverse 
claim, if the judgment merely quiets 
title without costs (Bulwer Cons. 
Min. Co. v. Standard Cons. Min. Co., 
supra). (3) Where in an action to 
quiet title to mining claims, the de- 
fense is invalidity of location by 
plaintiff’s predecessors in interest be- 
cause the land had previously been 
located by defendant’s predecessors, 
a finding as to whether defendant’s 
predecessors had complied with the 
statute as to disclosing mineral in 
place in a discovery shaft is imma- 
terial, where a cross complaint had 
been dismissed and the judgment did 
not determine defendant’s title to 
land. Hagan v. Dutton, 20 Ariz. 476, 
Led Puoms. 

1. Mohr v. North Rawhide Min., 


etc., Co., 177 Cal. 264, 170 P 600. See 
pees Quieting Title [32 Cyc 
1377]. 

{a] Rule applied in suit to im- 


press trust.—Where the complaint in 
an action to charge defendants as 
constructive trustees ex maleficio of 
a mine and mining claim alleged that 
a prospector, who had been grub- 
staked by plaintiff, after posting no- 
tice and marking the boundaries of 
plaintiff’s claim, commenced to sink 
a shaft, and, as plaintiff is informed 
and believes, sunk the shaft within 
ninety days, and there was some evi- 
dence in support of the allegation, 
but the court found that the prospec- 
tor was induced to refrain from doing 
within the ninety-day period the acts 
necessary to a location, the finding 


support a judgment for defendant.® 
der an instruction which allows a recovery on one 
of two grounds—possession and location—cannot 
be sustained where it does not show on which 
ground it is based and no evidence to establish a 
location was submitted to the jury.” 

Dismissal. Where the evidence of plaintiff’s wit- 
ness, who claimed to have marked out the claims, 
and upon which plaintiff’s right of recovery de- 
pends, is contradictory, and false at least in part, 
a decree dismissing the action is proper.® 
dismissal of a bill to quiet title to a mining claim 
does not carry with it the dismissal of a cross 
bill alleging facts not alleged in the original bill, 
which are directly connected with the subject mat- 
ter of the original suit, and praying affirmative, 
equitable relief directly connected with, and aris- 
ing out of, the matters of the original suit and 


[§ 503 


A verdict un- 


But the 


was in conformity with the allega- 
tion. Lockhart v. Washington Gold, 
etc., Min. Co., 16 N. M. 223, 117 P 833. 

2. Adams v. Crawford, 116 Cal. 
495, 48 P 488; Hirschler v. McKen- 
dricks, 16 Mont. 211, 40 P 290; Wag- 
ner v. Dorris, 43 Or. 392, 73 P 318. 

{a] Findings held sufficient.—(1) 
The finding that a party had not done 
one hundred dollars’ worth of labor 
each year on a mining claim will not 
be disturbed where, under such par- 
ty’s evidence, it barely reaches that 
amount, and the evidence of the other 
party makes it considerably less. 
Hirschler v. McKendricks, 16 Mont. 
211, 40 P 290. (2) A finding based 
upon evidence disclosing the proper 
location of a mining claim and the 
record of a proper notice will not be 
disturbed simply because the other 
party looked for but did not see any 
but the initial monument. Adams vy. 
Crawford, 116 Cal. 495, 48 P 488. (3) 
Where the only evidence as to assess- 
ment work performed by defendants, 
claiming under a prior location, was 
that of two witnesses, that they were 
of the impression that they worked 
fifteen or sixteen days each, but kept 
no memorandum of the time, and that 
such work was worth at least one 
hundred dollars, but on cross-exam- 
ination they could not give the date 
when they commenced or when they 
quit work, and were uncertain as to 
the number of days engaged in the 
service, and other witnesses testified 
that such workmen worked but nine 
days each, although they had been 
paid one hundred and eight dollars 
and fifty cents for the work, a finding 
that the value of the work performed 
was not greater than fifty dollars was 
proper. Wagner v. Dorris, 43 Or. 392, 
Sak gt 3, 

3. ams v. Crawford, 116 Ue 
495; 48 P 488. o 
4. a v. Stedman, 36 Cal. A. 608, 


[a] Surplusage.—In action to 
quiet title to a lode claim it is suffi- 
cient that at the commencement of 
the action plaintiff is the owner, and 
entitled to possession so that portion 
of a finding as to possession and 
ownership ‘‘for.more than five years” 
could be disregarded as surplusage. 
a v. Stedman, 36 Cal. A. 608, 173 

5. outer v. Maguire, 78 Cal. 543, 
21 P 183. 

6. Gruwell v. Rocca, 141 Cal. 417, 
74 RP 1028. 

7. Altoona Quicksilver Min. Co. v. 
Integral Quicksilver Min. Co., 114 Cal. 
100, 45 P 1047. 

8. See generally Quieting Title [32 
Cycilsy Dale 

9. Payton v. Burns, 41 Or. 430, 69 
P 134. 4 

10. Badger Gold Min., ete., Co. v. 
prgceian Gold, ‘ete Co, 139" hed? 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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§§ 504-505] 


[$ 504] (10) Judgment or Decree.1t The judg- 
ment or decree is controlled by the usual rules 
which apply to judgments or decrees in actions to 
quiet title in general.1? In accordance with such 
rules the judgment or decree must be within the 
issues raised,!? and conform to the pleadings and 
proof,'+ and should be as definite and certain as 
the case will warrant.t> Where defendant in an 
action by the locator of a mining claim alleges 
a conflicting location or interest and asks to have 
his title quieted, the court must pass on the validity 
of defendant’s title as well as plaintiff’s,1® and 
where it appears that defendant entered on a 
claim under an agreement with plaintiff, a prior 
locator, equity may recognize the claim as belong- 
ing to plaintiff but decree that defendant have an 
interest therein.1’ But where the suit involves a 
dispute over extralateral rights, the court may de- 
cline to quiet title to claims resting on an un- 
developed and possible junction of veins at great 
depths beneath the surface. In an action to quiet 
title to a mining claim brought in a state court 
a decree adjudging that ‘‘defendant is entitled to 
purchase’’ certain claims from the government of 
the United States and receive a patent therefor 
is void as in excess of the jurisdiction of such 
court.19 <A judgment quieting title to mining lands 
in favor of one of the original locators and his ¢o- 
‘claimants, as agaist defendant, whose relocation was 


. IL. Decrees generally see Equity 
§§ 820-968. 
Judgments generally see Judg-| 447]; 


ments 33 C. J. p 1042. 

12. Badger Gold Min., etc., Co. v.| P 545. 
‘Stockton Gold, ete., Co., 139 Fed. 838. [a] 
See generally Quieting Title [32 Cyc 
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581 mem, 62 L. ed. 1245 mem, and aff 
249° Use Sioh2 239; SCt '231;,,63. dared. 
Arizona Commercial Min, Co. 
v. Iron Cap Copper Co., 


Tllustration.—W here 
alleges that actions by defendant to 
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invalid because the claim was not subject to for- 
feiture, cannot be attacked by defendant on the 
ground that the coclaimant’s alleged title was in 
other parties, since that is a question to be decided 
among plaintiffs, which in no way affects defend- 
ant’s right to the property.?° 

Judgment effecting severance. A judgment, de- 
creeing plaintiff a half undivided interest in the 
minerals and the entire surface, and defendants’ 
predecessor the remaining half undivided interest 
in the minerals, effects a severance of the surface 
and mineral estates.?1 

[§ 505] f. Injunction?*—(1) Right to Injunction 
—(a) In General. Generally speaking the same 
rules and principles that govern injunctions in re- 
spect of real property in general?* apply in re- 
spect of injunctive relief “against trespasses or 
other injuries to mining property,** except that. 
courts of equity usually exercise a greater latitude 
in restraining trespass in cases of mining property 
than in cases of trespass on ordinary lands.?> 
Where there is not an adequate remedy at law,?* 
as where the damages could not be properly meas- 
ured in an action at law,?’ an injunction will 
usually be granted where a trespass or other in- 
jury to mines or minerals is of such a nature that 
its continuance will’result in a multiplicity of 
suits,?* or will cause irreparable injury,?® and an 
injury may be irreparable either from its own na- 


Utah.—Bullion, ete, Min. Co. 
ripose Hill Min: Co.; 5 Utah 3, 11 p 
See generally Injunctions §§ 176— 


ifs) 
[a] Illustration.—A defendant will 
be enjoined from appropriating gas 


(Ariz.) 232 
plaintiff 


1377 et sea]. 

{a] Judgment according to find- 
ing.—Where plaintiff claims owner- 
ship and right: to possession and 
prays that he be adjudged to be such 
owner, and defendant denies such 
ownership and claims ownership in 
himself, and the jury find for plain- 
tiff, judgment may be entered ac- 
cordingly. Badger Gold Min., etc., 
Co. v. Stockton Gold, etc., Co., 139 
Fed. 838. 

13. Gruwell v. Rocca, 141 Cal. 417, 
74 P 1028; Cedar Canyon Cons. Min. 
Conw Yarwood, 27 Wash. 271, 67 P 
749, 91 AmSR 841. 

[al Rule applied.—(1) Where no 
issue as to the right to purchase 
other claims from the government of 
the United States was raised, a decree 
adjudging that defendant is entitled 
to purchase certain other claims from 
the government of the United States 
is erroneous. Gruwell v. Rocca, 141 
Cal. 417, 74 P 1028. (2) Where the 
only issues relate to a single lode or 
vein, the court may refuse to quiet 
title’ to an adjoining claim, under 
which the vein in question dips, al- 
though each of the parties owns an 
interest therein. Cedar Canyon Cons. 
Min. Co. v. Yarwood, 27 Wash. 271, 67 


P 749, 

14. Dike v. Martin, 85 Okl. 103, 
204 P 1106; Swan v. O’Bar, 66 Okl. 
91, 167 P 470; Queen v. Turman, (Tex. 
Civ. A.) 241 SW ©7786 [rev on other 
grounds (Commn. A.) 257 SW 1092]. 
See generally Quieting Title [32 Cyc 
1380], 

15. Clark-Montana Realty Co. v. 
Butte, ete., Copper Co., 233 Fed. 547 
{aff 248 Fed. 609, 160 CCA 509 (cer- 
tiorari den 247 U. S. 516 mem, 38 SCt 
581 mem, 62 L. ed. 1245 mem, and aff 
249 U. S. 12; 39 SCt 231, 623. Li ed: 


447)]. 

16. Shattuck vy. Costello, 8 Ariz. 
22.168 web 29; 

17. Walsh v. Kleinschmidt, 55 


Mont. 57, 173 P 548. 

18. Butte, ete., Copper Co. v. Clark- 
Montana Realty Co., 248 Fed. 609, 
160 CCA 509 [aff 233 Fed. 547, cer- 
tiorari den 247 U. S, 516 mem, 38 SCt 


recover ores alleged to have been 
mined by plaintiff in veins, having 
apices in defendant’s ground, con- 
stitute the sole cloud on plaintiff’s 
title, he is not entitled to a judgment 
quieting title, not only to ores already 
removed. but to any within its claims, 
on a finding that, because of meager 
development, it is impossible to tell 
whether the continuity of veins is 
such as to show whether ore was 
mined therefrom. Arizona Commer- 
cial Min. Co. v. Iron Cap Copper Coz; 
(Ariz.) 232 P 545. 

19. ape v. Rocea, 141 Cal. 417, 
74 P 102 

20. Nesbitt v. Delamar’s Nevada 
Gold Min. Co., 24 Nev. 2738, 52 P 609, 
53 P 178, 77 AmSR 807. 

21. Henderson v. Chesley, (Tex. 
Civ. A.) 229 SW. 573. 

{a] The result is the same as if 
the judgment had awarded plaintiff 
all the surface and defendants’ pred- 
ecessor all the minerals and mineral 
rights... Henderson vy. Chesley, (Tex. 
Civ. A.) 229 SW 573. 

22. Injunction: 

Against trespass on government land 

see supra § 158 
As between surface owner and min- 

eral owner see infra § 581. 

To permit inspection of mine see 

infra § 521. 

23. See Injunctions §§ 141-268. 


24. Sundquist v. Halloran, 5 Alas- 
ka 594. 
25. Mabel Min. Co. v. Pearson 


Coal, ete., Co., 121 Ala. 567, 25 S 754;! 


Chambers v. Alabama Iron Co., 6% 
Ala. 353; Safford v. Flemming, 13 Ida. 
271, 89 P 827. 

26. Colo.—Derry v. Ross, 5 Colo. 
295. 

Ky.—Dix River Barytes Co. v. 
Pence, 123 SW 263; Hamby v. Dawson 
Springs, 126 Ky. 451, 104 SW 259, 
31 KyL 814, 12 LRANS 1164. 

Mo.—Integrity Min., etc., Co. 
Moore, 130 Mo. A. 627, 109 SW 1057, 

Tex.—American Refining Conv. 
Tidal Western Oil Corp., (Civ. A.) 264 
SW 335; United North, etce., Oil Co., 
pag Vv. ‘Meredith, (Civ. A.) 258 SW 


to which plaintiff is entitled under a 
casing-head gas contract, where the 
contract does not stipulate for liq- 
uidated damages, although the grant- 
ing of an injunction will result in a 
specific performance of the contract, 
since in such case plaintiff has no 
adequate remedy at law, and injunc- 
tion is an appropriate remedy to’ re- 
strain the continuous trespass. Amer- 
ican Refining Co. v. Tidal Western 
Oil Corp., (Tex. Civ. A.) 264 SW 335. 

27. Indianapolis Natural Gas Co. 
v. Kibbey; 135 Ind. 357, 35 NE 392; 
Negaunee Iron Co. v. Iron Cliffs Co. 
134 Mich. 264, 96 NW 468; Duffield v. 
Hue, 1386 Pa. 602, 20 A 526. 

28. Nichols v. "Jones, 19 Fed. 855; 
Sundquist v. Halloran, 5 Alaska 594; 
Drake v. Black Diamond Coal, etce., 
Co., 89 SW 545, 28 KyL 533; West 
Foint Iron Co. v. Reymert, 45 N. ive 


Enjoining trespass to prevent a 
multip ns & 183 of suits generally see In- 


sunerons 

iW; 5 ee hardt v. Boaro, 113 
ul < Sag du SCt 560,28; lu; ed. 1113's 
Marquette Cement Min. Co. Vv. Ogles- 
by» Coal-.Co., 253 -Hed... 107; Halla ¥. 
Rogers. 176 Fed. 709. 100 CCA 263, 34 
LRANS 120; Big Six Dev. Co. v. 
Mitchell, 138 Fed. 279, 70 CCA 569, 
1 LRANS 332; Dimick v. Shaw, 94 
Fed, 266, 36 CCA 347; Justice Min. Co. 
v. Barclay, 82 Fed. 554; Buskirk v. 
King, 72 Fed. 22, 18 CCA 418; Oolagah 
Coal Co. v. McCaleb, 68 Fed. 86, 15 
CCA’ 270; St. Louis: Min., ete, Cow. 
Montana Min. Co., 58 Fed. 129; Mon- 
tana Co. v. Clark, 42 Fed. 626; Lanier 
v. Alison, 31 Fed. 100; Nichols vy. 
Jones, 19 Fed. 855; Chapman v. Toy 
Long, 5 F. Cas. No. 2,610, 4 Sawy. 28, 
1 MorrMinR 497; U.S. v. Parrott, 27 
F. Cas. No. 15,998, McAllister 271, 7 
MorrMinR 335. 

Ala.—Hammond v. Winchester, 82 
Ala. 470, 2 S 892. 

Cal.—Hunt v. Steese, 75 Cal. 620, 17 
P 920; Hess v. Winder, 34 Cal. 270; 
More v. Massini, 32 Cal. 590; Peo. v. 
Morrill, 26 Cal. 336; Daubenspeck vy. 
Grear, 18 Cal. 443; Henshaw y. Clark, 
14 Cal. 460; Merced Min. Co. v. Fre- 
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ture, as where the party injured cannot be com- 
pensated in damages, or the damages cannot be 
‘measured by any certain pecuniary standard,*° or 
where it is shown that the party who must respond 
is insolvent.*+ It is also proper to grant an injunc- 
tion where the questions of law or fact are diffi- 
cult, and the injury to the plaintiff will be material, 
certain, and great, if the relief is denied, while 
the loss to defendant will be comparatively small 
if it is granted.*? 

Restoring possession. Under some statutes®® an 
injunction will lie to restrain the wrongful entry 
and holding possession of mining ground by force 
and threats and to restore the possession thereof 
to the person who had been ousted.** 

Laches.2®> No period of inaction will bar the 
right to injunction against the removal of minerals 
from land belonging to plaintiff, unless continued 
for such time as will authorize the presumption of 
a grant.*6 

[§ 506] (b) Particular Applications of Rules—aa. 
When Granted. In accordance with, and subject 
to, the general rules,°7 injunctions may be granted 
to restrain the extraction of oré or mineral from a 
vein by a trespasser,*® notwithstanding the value 
ef the ore removed may be readily ascertained.®® 
mont, 7 Cal. 317, 68 AmD 262; Wal- 
dron v. Marsh, 5 Cal. 119. 

Colo.—Derry v, Ross, 5 Colo, 295. 

Fla.—Brown v. Solary, 37 Fla, 102, 


Li SS. 16i'2 
Ill.—Gillespie v. Fulton Oil, etc., 


$1. 


Ill. 460, 71 
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son discovering within the surface 


ging up the soil, and flooding a por- 
tion of the premises, 
Clark, 14 Cal. 460. 
Lloyd v. Catlin Coal Co., 210 
NE 335. 

Effect of solvency or insolvency of 
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Injunctions have also been granted to restrain the 
unlawful deposit of tailings to the injury of ad- 
joining mining property, 40” the casting of débris 
upon such property,*? the interference with one’s 
mining operations by assault or threatened as- 
sault, Fe the removal and conversion of ores already 
severed, 48 the repeated cutting of a mining ditch, 
which constitutes a destructive trespass,** the use 
of an underground tramway, where such use may 
enable defendant to remove valuable ores from 
plaintiff’s claim;*° also to restrain one of two adja- 
cent mine owners from removing the supports which 
prevent the surface of his mine from caving in, 
when it appears that such caving will result in 
the destruction of the other’s mine;** and after 
the location of a tunnel elaim, to restrain a per- 
boundaries 
thereof a lode which crosses the line of the tunnel 
from prosecuting proceedings for a patent while 
the tunnel elaimant is prosecuting his work and 
until he has demonstrated that the lode will not 
be discovered in the tunnel.*#7 An injunction may 
be issued in favor of the locators of a placer claim 
to restrain working thereon by persons not quali- 
fied to take and hold such lands, even though they 
are in possession thereof;*% after revocation of a 
133, 175 P 247, 

Or.—Barnes v. Esch, 87 Or. 1, 169 
P 512; Muldrick v. Brown, 37 Or. 185, 
61 P 428. 


Va.—Morison v. American Assoc., 
110 Va. 91, 65 SE 469; Anderson ‘y. 


Henshaw v. 


Co., 236 Ill. 188, 86 NE 219; McGuire 
ete., Co., 236 Ill. 69, 


Ky. —Lindley v. Whittaker, 4 KyL 
987. 

Mich.—Negaunee Iron Co, v, Iron 
Clitfs Co., 1384 Mich. 264, 96 NW 
468. 

Mo.—Integrity Min., etc. Co. v. 
Moore, 130 Mo. A. 627, 109 SW 1057. 
- Mont.—Ringling v. Mahurin, 59 
Mont. 38, 197 P 829; Boyd v. Des- 
rozier, 20 Mont. 444, 52 P 53. 

N. J.—New Jersey Zine, etc., Co. v. 
Trotter, 38 N. J. Eq. 3. 

N. ¥.—West Point Iron Co. Rey- 
mert, 45 N. Y. 7038; Spear v. ‘Gutter, 
5 Barb. 486, 4 HowPr 175, 2 CodeRep 
100; White v. Miller, 78 Misc. 428, 
139 NYS 660; Livingston v. Living- 
ston, 6 Johns. Ch. 497, 10 AmD 353. 

N, C.—Irwin v. Davidson, 38 N. C. 


ol 

Bre wigndp v. Baisley, 28 Or. 119, 
41 P 936; Allen vy. Dunlap, 24 Or. 229, 
33 P 675. 

Mammoth Vein Cons. Coal 
Co,.’s App., 54 Pa. 183. 

Va.—Morison v. American Assoc., 
110 Va. 91, 65 SE 469. 

W. Va.—South Penn Oil Co. 
Haught, 71 W. Va. 720, 78 SB 759: 
Moore v. Jennings, 47 W. Va. 181, 34 
SE 793. ; 


Swanst. 99, 36 Reprint 789; Mitchell 
v. Dors, 6 Ves. Jr. 147, 31 Reprint 
984, 
B. C.—Centre Star Min. Co., Ltd. v. 
Rossland-Kootenay Min. Co. Ltd., 
iE ele siete WieStlLiby olds 

Ont.—Coniagas Mines, Ltd. v. Co- 
Dat, 20" Ontiy i. 622, 15 -)OntweR 
25 


8. 
fa] Im Idaho, under Rev. St. 
4288, an injunction will issue to 
restrain the continuance of the un- 
lawful removal of ore’ from plain- 
tiff’s mine without regard to whether 
or not the injury is irreparable. 
Gilpin v. Sierra Nevada Cons. Min. 


CO 2 Ida... ((Hasb;)—696,./23"'P' ‘547, 
1014. 
30. Henshaw v. Clark, 14 Cal. 460; 


Lloyd v. ae Coal Co., 210 Ill. 460, 
71 NE 33 

[a] tajaries are irreparable which, 
arise from excavating ditches, dig-| 


defendant generally see infra § 508. 

82. Dimick v. Shaw, 94 Fed. 266, 
86 CCA 347. 

3. See statutory provisions, 

34 Martin v. Danziger, 21 Cal. A. 
563, 1382 P 284; Primeau v. Acton, 66 
Colo; -6038,' 185. P|! 255s Sprague y. 
Locke, 1 Colo. A: 171, 28 P 142. 

{a] MTlustration. — Where, while 
the working of a mine by plaintiff 
is suspended and the shaft house 
fastened up, defendant by*force or 
otherwise enters the shaft house and 
maintains possession with firearms, 
regardless of plaintiff's title, plaintiff 
is entitled to an injunction, replac- 
ing him in possession. Sprague v. 
hocke;! 1’ Colo. AM'171, 289P 142% 

{[b] Tunnel.—One who takes pos- 
session and remains in possession of 
a tunnel to a mine during the tem- 
porary absence of person regularly 
in possession thereof will be en- 
joined from retaining possession. 
Primeau v. Acton, 69 Colo. 322, 194 
P 624 (under Code £L908] <8 £76) 
Primeau v. Acton, 66 Colo. 603, 185 
P 255. 

a. 
52%- 

Ease as to wate upon: adverse 
claims see supra § 38 

86. White v. Miller, “78 Misc, 428, 
139 NYS 660. 

37. See supra § 605; 

§§ 141-208. 

cs. U.S.—Simmons Creek Coal Co. 
v. Doran, 142 U. S. 417, 12 SCt 289, 
35) I. ‘ed. 10.63% Hunnicutt v. Peyton, 
102 U, S. 333,° 26 Li. ed. 118; Barr v. 


age generally Injunctions §$§ 


Injunctions 


Gratz, 4 Wheat. 213, 4 Li! ed. 553); 
Empire State-Idaho Min., ete., Co. v. 
Bunker Hill, etc., be ete., Co, 121 
Fed. 973, 58 CCA 31 

Cal.—Henshaw Vv. “Clark, 14 Cal, 
460; Merced’ Min. Co. v. Fremont, 


7 Cal, 317, 68 AmD 262. 

Ga.—Silva v. Rankin, 80 Ga. 79, 
4 SE 756. 

Ida.—Gilpin v. Sierra Nevada Cons. 


Min. Co., 2 Ida. (Hasb.) 696, 23 P 
547, 1014. 

Ill.—MeGuire v. Boyd Coal, ete., 
Co., 236 Ill. 69, 86 NE 174. 


Md.—Sceully v. Rose, 61 Md. 408. 

Mont.—Pardee v. Murray, 4 Mont. 
234, 2 P 16. 

Okl.—Collier v. Bartlett, 71 Okl. 


Harvey, 10 Gratt. (51 Va.) 386. 

Wis.—Bracken v.,Preston, 1 Pinn. 
584, 44 AmD 412. 

Ont.—Farah y. Glen Lake Min. Co., 
17 Ont. L. 1,11 OntWR 1020. 

[a] Ilustration—Where defend- 
ant’s possession is not exclusive, but 
an interruption of a prior open and 
peaceable possession of complainant, 
an injunction to restrain interference 
with plaintiff’s possession will be 
granted, where the entry is for the 
purpose of committing waste by 
the taking out of minerals, Collier 
v. Bartlett, 71 Okl. 133, 175 P 247. 

39. Anderson v. Harvey, 10 Gratt. 
(51 Va.) 386. 

Sundquist v. Halloran, 5 
Alaska 743; Sundquist v. Halloran, 
5 Alaska 594; Suffolk Gold Min., etc., 
Co. v. San Miguel Cons. Min., etc., 
Co., 9 Colo, A. 407, 48 P 828; Lin- 
coln v. Rodgers, 1 Mont. 217. 

[a] A custom to discharge tail- 
ings into a stream does not prevent 
an injunction against a continuance 
of such discharge. Suffolk Gold Min., 
ete,, Co. v. San Miguel Cons. Min., 
éte., Co.; 9 Colo. AL 407,48. P. 828; 
Chessman v. Hale, 31 Mont. 577, 79 
P 254, 67 LRA 410. 

Injunction against dumping tail- 
ings on real property generally see 
infra IV, D. 

41. Sundquist v. Halloran, 5 
Alaska 743; Sundquist v. Halloran, 5 
Alaska 594, 

Injunction against casting débris 
oe — property generally see infra 

42. Safford v. Flemming, 13 Ida. 
271, 89 P 827; Rankin’s App., (Pa.) 
elo Gas. 


16 A 82,2 LRA 429, 
43.10. Se" v. Parrott, 
No. 15,998, McAllister 271, 7 Morr 
MinR 335; Martin v. Danziger, 21 
Cal. A. 563, 132 P 284, 
44, Derry v. Ross, 5 Colo. 295. 


45. Heinze v. Boston, ete., Cons, 
Copper, ete., Min. Co., 20 Mont. 528, 
52 P 273. 


46. Lord v. Carbon Iron Mfg. Co., 
. J. Hq. 452. 

Hope Min. Co. v. Brown, 11 
V370, 28° P 732. 

Chapman v. Toy Long, 5 BF 
Cas. No. 2,610,.4 Sawy. 28, 1 Morr 
MinR 497. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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license in favor of the licensor and’ against the 
licensee ;4° where two or more veins unite on the 
dip, in favor of the owner of the oldest location, 
against the owner of the other location to prevent 
the removal of ores below the point of union.®° 
An injunction has also been granted to restrain 
one from sinking an incline shaft along the vein 
on its dip so as to cut into a tunnel of another 
person where the one sinking the shaft or incline 
has no extralateral rights ;5+ to restrain the digging 
by a city of a well in a street to strike a vein 
of mineral water supplying a well on plaintiff’s 
land;** to restrain the cutting of timber from a 
placer claim ;°* to restrain a lessee from using the 


“mining property for a purpose or in a manner dif-. 


ferent from that for which it was leased;** to 
restrain a lessee from mining ore on leased prem- 
ises because of the breach of the lease in operat- 
ing the mine, in a suit to cancel the lease;®> to 
restrain the mining of ore on a vein within the 
perpendicular boundaries of a claim until it was 
shown that the vein upon which the work was being 
done had its apex within another claim;** to re- 


‘strain the owner of a mining claim from extending 


a tunnel from his claim into an adjoining claim of 
another for the purpose of tapping his own vein 
on the dip, even though the apex was in his claim;** 
to restrain a vendee whose payments were in de- 
fault from mining;°* and to protect the possession 
of property where a discharged agent of the owner 
‘threatened to use force to regain possession.°? 
As between codwners or cotenants an injunction 
may issue in favor of one tenant in common against 
a cotenant who assumes exclusive ownership over 
or destroys or threatens to destroy the value of 
the property held in common,*®® to restrain one ¢o- 
owner from excluding his codwner from a tunnel 
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through their group of claims and from prevent- 
ing plaintiff working the claims where the tunnel 
is owned jointly and extends into an adjoining 
elaim owned by defendant alone, and to restraii 
defendant from using the tunnel in working his last- 
mentioned claim;*! and where the rights of tenants 
in common in a mineral vein are contingent on 
the payment of purchase price to the other owners, 
they may be enjoined from extracting ore there- 
from, if they do not pay or tender such sum to 
the other owners and seek to oust them.®? Under 
some statutes®? an injunction may be granted to 
restrain the forfeiture of the interest of a part 
owner of mining claims.®* 

As to oil and gas. An injunction has also been 
granted to prevent defendant from sinking 9il wells 
upon property selected under the act of congress, 
as lieu land, prior to the issuance of the patent 
for such land; 365 to prevent a tenant for hfe from 
operating land for oil or gas or granting others 
a right to do so, where the owner of the fee had 
not previously operated the lands for such purposes 
or given others the right to do so;°* to restrain ‘an 
owner from leaving a dry oil well open to the 
damage of the wells of an adjoining owner;° to 
restrain a lessee of the surface from removing oil 
which had not been abandoned by the owner but 
had been stored in artificial basins;°* and to enjoin 
any act of the owner of adjoining lands done to ' 
induce an unnatural flow into it through his wells.®° 
One who has acquired a tract of land with the 
exclusive right to bore and maintain gas wells 
thereon and who has the right to all the gas under 
an adjoining tract may enjoin one who attempts or 
threatens to bore wells upon such adjoining tract.7° 

Restraining cioud on title. An injunction may 
be granted to restrain a lessor from creating a 


49. Wheeler v. West, 71 Cal. 126.| removal of ore mined from adjoining | Philadelphia, ete., Coal, ete., Co., 130 
11 P 871; Halpin v. McCune,  107| property. Perey La Salle Min., etc.,| Md. 666, 101 A 588. 
Iowa 494, 78 NW 210;: Lockwood v.| Co. v. Newman Min., etc., Co., 300 Injunction by tenant in common 


Lunsford, 56 Mo. 68; Clark v, Wall,| Fed 141. 


(2). From passing coal over 


against cotenant generally see Ten- 


32 Mont. 219, 79 P 1052. 
50. Consolidated Wyoming Gold 


Min. Co. v. Champion Min. Co., 63 
Ate 540; Myers v. Lloyd, 4 Alaska 
soot Montana Co, v. Clark, 42 Fed. 

52. Hamby v. Dawson Springs, 126 


‘Ky. 451, 104 SW 259, 31 KyL 814, 12 


LRANS 1164. 
» [a] Soil owner against city.—An 
owner of land who opened a street 
and acquiesced in the act of the leg- 
islature establishing a town owns the 
soil of the street subject to the pub- 
lic easement to use the street for 
municipal purposes, and he may en- 
join the town from putting down a 
well in the street to strike the vein 
of _mineral water supplying a well 
on his land; not for the purpose of 
obtaining water merely, but to sup- 
ply the mineral water free to all, 
the attempt of the town being an at- 
tempt to take the owner’s property 
for public use, without compensation, 
and a judgment for damages afford- 
ing inadequate relief. Hamby  v. 
Dawson Springs, 126 Ky. 451, 104 SW 
259, 31 KyL 814, 12 LRANS 1164. 
ee Duffy v. Strandberg, 5 Alaska 
353. 
Injunction against cutting timber 
generally see Injunctions §§ 189-193. 
54. Percy La Salle Min., etc., Co. 
v. Newman Min., etc., Co., 300 Fed. 
141; Sharum v. Whitehead Coal Min. 
Co., 223 Fed. 282, 1388 CCA 524; Beck 
v. Economy Coal Co., 149 Iowa 24, 
127 NW 1109; Drake v. Black Dia- 


mond Coal, etc., Co., 89 SW 545, 28 
KyL 533 
{a] Injunctions have been granted 


to restrain-a lessee: (1) From using 
the tunnels and shaft: as a way for 


a screen different from that provided 
for in the lease. Drake v. Black Dia- 
mond Coal, etc., Co., 89 SW 545, 28 
KyL 533. (3) Where, under a mining 
lease executed by plaintiff, defendant 
is not entitled to use entries under 
plaintiff’s land to mine coal on other 
land through a shaft not on plain- 
tiffs land, plaintiff may enjoin such 
improper use of the entries without 
showing any ‘resulting damages. 
Beck v. Economy Coal Co., 149 Iowa 
24, 127 NW. 1109. 

55. Big Six Dev. Co. v. Mitchell, 
oe Fed. 79, 70 CCA 569, 1 LRANS 


56. peers Co. v. Fitzgerald, 15 
F. Cas. No. 8,158, 4 MorrMinR 380; 
Hess v. Winder, 34 Cal. 270. 

57.20St.  Wouis' "Mini, ete, “Covev. 
Montana Min. Co., 113 Fed. 900, 51 
CCA 15309fafl 74 U.'S85650;'19 SCt 64, 
43 L. ed. 320]. 

58. Williams v. Long, 129 Cal. 229, 
61 P 1087. 

59. Flagstaff Silver Min. 
Patrick, 2 Utah 304. 

66. Binswanger v. Henninger, 1 
Alaska. 509; Butte, etc., Cons. Min. 
Co. v. Montana Ore Purchasing Co., 


Corey. 


25 Mont. 41, 63 P 825; Connole vy. 
Boston, ete., Copper, ete., Min. Co., 
20 Mont. 523, 52 P 2638; Anaconda 
Copper Min. Co. v. Butte, etc., Min. 


Co., 17 Mont. 519, 43 P 924; Tipping 
v. Robbins, 71 Wis. 507, 37 NW 427; 
Goodenow vy. Farquhar, 19 Grant Ch. 
(Ont.) 614; Dougall v. Foster, 4 Grant 
Ch. (Ont.) 319. 

[a] A tenant whose interest is 
comparatively small should not be 
granted an injunction to restrain his 
eotenant from removing minerals, 
where the injunction might do great 
injustice to defendant. Wilmer v. 


ancy in Common [38 Cyc 97]. 
61. Peo. v. Lake County Dist. Ct., 
27 Colo. 465, 62 P 206. 
62. Yarwood v. Cedar Canyon 
37 Wash. 56, P 


Cons. Min. Co., 
483. 

63. See statutory provisions. 

64. Pack v. Thompson, 223 Fed. 
COUN 139 CCE Ames 187 (California); 
Thompson v. Pack, 219 Fed. 624. 

65. Olive Land, etc., Co. v. Olm- 
stead, 103 Fed. 568. 

66. Richmond Natural Gas Co. v. 
Boe a 37 Ind: A, ' 25)" 76 (NB 


Rights and liabilities of life ten- 
ant as to working mine and wells 
generally see Estates § 86. 

67. Higgins Oil, ete., Co. v. Guar- 
anty Oil Co., 145 La. 233, 82 S 206, 
5 ALR 411. 

[a] WWustration.— Where an owner 
of land sunk an oil well, which was 
a nonproducer, but which let air into 
the subterranean regions, preventing 
an adjoining landowner from draw- 
ing oil with a pump he had sunk, he 
will be enjoined from leaving the well 
open to the adjoining landowner’s 
damage, the dry well not benefiting 
him. Higgins Oil, ete., Co.-v. Guar- 
anty Oil red 145 La: 233,'82 S 206, 
5 ALR 41 

Duty to sie abandoned wells see 
infra IV, A. 

Property in oil and gas in gen- 
eral see supra §§ 442, 443 

68. Standard Oil Co. v. ‘Kinnebrew, 
155 La. 1009, 99 S 802. 

69. Manufacturers Gas, etc., Co. v. 
Indiana Natural Gas, ete., Co., 165 
Ind. 461, 57 NE 912, 50 LRA 768. 


70. Indianapolis Natural Gas Co. 
v. Kibbey, 135 Ind. 357;-35 NE 392; 


Duffield v. Hue, 186 Pa. 602, 20 A 526. 
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cloud on the title of the holder of an oil and gas 
lease, where it appears with reasonable certainty 
that such cloud will be created, unless prohibited." 

[§ 507] bb. When Not Granted. 
with the general rules,72 the court may refuse to 
issue an injunction in reference to mining prop- 
erty where in the exercise of a sound diseretion, 
under the facts of the particular case, it deems 
that plaintiff is not entitled to the benefits of an in- 
Thus an injunction will not be granted 
to restrain the drilling of an oil or gas well through 
a part of a coal mine, from which all the coal 
has been extracted except what is necessary for 
proper support;"* to restrain work which is merely 
for the purpose of exploration;*® to restrain a ‘and- 
owner from draining through wells on his own 
land, the oil or gas which in its original natural 
state may be in place under adjacent lands;‘® to 
restrain a defendant from mining upon a location 
if he has never mined thereon, or threatened so 
to do;77 or to disturb the possession of one who 
enters upon land under an agreement with the 


junction.?* 


71. Castle Brook Carbon Black Co. 
v. Ferrell, 76 W. Va. 300, 85 SE 544. 


72. See supra § 505; Injunctions 
§§ 11-68, 141-208. 

73. Cal.—Williams v. Long, 129 
Cal. 2297 61 P*108%: 

Ill.—Lloyd v. Catlin Coal Co., 210 
Ill. 460, 71 NE 335. 

Md.—Wilmer v. Philadelphia, etc., 
cont etc., Co., 130 Md. 666, 101 A 
538. 

Okl.—Swan v. O’Bar, 66 Okl. 91, 
167 P 470. 

Tex.—Terry v. Crosswy, (Civ. A.) 
264 SW 718. ; 

W. \Va.—Standard Island Creek 
Coal Co. v. Shamrock Coal Co., 86 
W. Va. 675, 104 SE 106. 

{a] MTlustrations.— (1) Where 
plaintiff's general manager, without 
authority, settles a claim for dam- 


‘ages for ‘coal taken by plaintiff on 
adjoining land of the other party to 
the contract, including penalties in- 
curred by his company under Code 
(913) e CHATONESiat? (84 3920),,cone the 
agreed consideration that the other 
party might also mine up to the divi- 
sion line and allow water in its mine 
to drain through plaintiff’s mine, 
equity will not enjoin the other party 
from making breakthroughs in coal 
in its side of the division line for 
drainage purposes. Standard Island 
Creek Coal Co. v. Shamrock Coal Co., 
86 W. Va. 675, 104 SE 106. (2) Where 
defendant is in possession of a mine 
-under a contract of sale from plain- 


tiff, which provides that in case of 


default in payment any improve- 
ments shall revert to plaintiff with 
the land, and defendant is also oper- 
ating an adjoining mine to which the 
only access is through the premises 
in suit by means of appliances 
erected by defendant, on default by 
defendant plaintiff's claim under the 
contract to improvements on_ the 
premises in suit does not entitle him 
to an injunction restraining defend- 
ant from working on the premises, 
on the ground that plaintiff's right to 
improvements can be settled only on 
’a final hearing, and in the meantime 
defendants are entitled to use the 
premises for access to their own 
property. Williams v. Long, 129 Cal. 
229, 61 P 1087. (3) Where complain- 
ant’s land was acquired subject to 
defendant’s right to mine coal there- 
under, and the evidence is conflicting 
as to whether or not the surface will 
subside or whether plaintiff will be 
injured, and no rule appears by which 
the court can specify the method in 
‘which the work shall be done, an in- 
junction will not lie to restrain the 
removal of the ore, nor will the court 
assume charge of the operation of 
the work and direct the manner in 
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quiescence.*® 
In accordance 


Defendant.*? 


be sufficient to 


which it shall be done. Lloyd v. Cat- 
Np Gee Co., 210 Til. 460, 71 NE 335. 
Where, in suit by a former lessee 
of an oil lease against a subsequent 
lessee to enjoin the use of the cas- 
ings, tubes, and piping in oil wells, 
it is doubtful whether he would suf- 
fer injury if not permitted to remove 
such fixtures, and it is not shown 
that he could get permission from 
the railroad commission to remove 
easings, as required by Acts 36th 
Leg. (1919) c¢ 155 (Vernon Civ. St. 
Annot. Suppl. [1922] arts 17854c— 
7854k), refusal of the injunction is 
proper on the doctrine of balance of 
convenience. Terry v. Crosswy, (Tex. 
Civ. A.) 264 SW 718. 

74, Rend v. Venture Oil Co., 48 
Fed. 248. 

Injury to property by operation of 
en oe gas well generally see infra 
75. est. sows, whinge ete.) Coca. 
Montana Min. Co., 58 Fed. 129; Butte 
Cons. Min. Co. v. Frank, 27 Mont. 392, 
71 P 1129; Harley v. Montana Ore 
Purchasing Co, 27 Mont. 388, 71 P 


407. 
76. United North, ete., Oil Co., 
(Tex, Civ. A) 258 


Inc, v. Meredith, 
SW 550. 

[a] Rule applied.—Where defend- 
ant, who asserted rights in oil lands 
claimed by the state, secured a tem- 
porary injunction restraining licen- 
sees from proceeding with operation, 
the state is not entitled to a tem- 
porary injunction restraining defend- 
ant from drilling wells on the lines 
between its own lands and those in 
controversy, on the theory that such 
wells would drain oil from under 
the lands in controversy, but the 
state should seek relief from the 
ecourt’s granting the first injunction, 
for, while oil belongs to the owner 
of the lands, and is part thereof, yet, 
when it escapes and comes into the 
control of another, the title of the 
first person is gone. Prairie Oil, etc., 
Co. v. State, (Tex. Commn. A.) 231 
ENE 1088 [mod (Civ. A.) 214 SW 

Property in oil and gas generally 
see supra §§ 442, 443. 

77. Champion Min. Co. v. Consoli- 
dated Wyoming Gold Min. Co., 75 Cal. 
78, 16 P 513; Martin v. Danziger, 21 
Cal. A. f563,) 1382 P 284 

78. De Hart v. Enright, 93 Misc. 
2138, 157 NYS 46. 

79. Grubb’s App., 90 Pa. 228 Cit 
being a mere matter of charge for 
a number of tons of ore and clearly 
a subject for an action at law). 

g0. King v. Mullins, 27 Mont. 364, 
71 P 155; McCauley v. McKeig, 8 


Mont. 389, 21 P 22; Atchison v. Peter- 
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owner of the fee, drills oil wells, and operates 
them for twenty-five years, with the owner’s ac- 
An injunction may also be refused 
where defendant has a right by deed to dig ore, 
but merely takes out more than he is entitled to,*® 
where nothing but a simple technical trespass is 
shown,®® and where veins intersect beneath a claim, 
but the apices thereof are not in such claim.*+ i 

[§ 508] (c) Effect of Solvency or Insolvency of 
The solvency or insolvency of de- 
fendant does not of itself affect plaintiff’s right to 
the injunction.*? 
is an additional matter to be considered and may 


But the fact of his insolvency 


warrant an injunction when con- 


sidered in connection with other facts,8* such as 
the fact that the trespass is of a continuous nature.®* 

[§ 509] (d) Pending Litigation. 
usual rules which apply to the granting of injunc- 
tions for the protection of property pending litiga- 
tion,®® a temporary or preliminary injunction, 
which should not give an advantage to either 
party,®7 may in the discretion of the court be 


Subject to the 


son, 1 Mont. 561. 
81. Roxanna Gold-Min., Co. 
“pi Generally see Injunctions § 


83. U. S.—wU. S. v. Parrott, 27 F. 
Cas. No. 15,998, McAIll. 271. 

Ala.—Mabel Min. Co. vy. Pearson 
Coal, etc., Co., 121 Ala. 567, 25 S 754; 
Chambers v. Alabama Iron Co., 67 
Ala. 353. 

Cal.—Richards v. Dower, 64 Cal. 62, 
Pees 113; Waldron v. Marsh, 5 Cal. 
echcabe PW Ba v. Heiderer, 5 Colo. 

Mont.—Boyd v. Desrozier, 20 Mont. 
444, 52 P 53. 

But see Rice v. Looney, 81 Ill. A. 
5387 (holding that the court will not 
enjoin mining by a trespasser who is 
not shown to be insolvent as there is 
an adequate remedy at law). 

84. Real Del Monte Cons. 
etc, \Co-avien Pond iGolds eters Ca” 
Cal. 82; Derry v. Ross, 5 Colo. 295; 
Silva v. Rankin, 80 Ga. 79, 4 SH 756: 
Lockwood v. Lunsford, 56 Mo. 68. 

{a] Thus an injunction may be 
granted to restrain an insolvent tres- 
passer from digging into a mine to 
the injury of the owner. Lockwood 
v. Lunsford, 56 Mo. 6». 

_[b] In North Carolina an injuric- 
tion will not be granted to stop the 
working of a gold mine; but where 
it appears that the party in posses- 
sion is of doubtful ability to respond 
in damages, if he is cast in the ac- 
tion, a receiver should be appointed 


etc., 


Balance of convenience.—|v. Cone, 100 Fed. 168. 


82. 


to secure the profits. Parker v. 
Parker, 82 N. C. 165. : 
85. U. S.—Big Six Dev. Co. v 


Mitchell, 138 Fed. 279, 70 CCA 569, 
1 LRANS 332. 

Alaska.—Sundquist v. Halloran, 5 
Alaska 594. 

Iowa.—Halpin v. 
Iowa 494, 78 NW 210. 

Mich.—Negaunee Iron Co. v. Iron 
Cliffs Co., 134 Mich. 264, 96 NW 468. 

Pa.—Keppel v. Lehigh Coal, etce., 
Co., 200 Pa, 649, 50 A 302; Jennings 
v. Beale, 158 Pa. 283, 27 A 948, 

86. See Injunctions §§ 162-170. 

87. Martin v. Danziger, 21 Cal. A. 
563, 182 P 284; Anaconda Copper Min. 
Co. v. Pilot-Butte Min. Co., 51 Mont. 
443, 153 P 1006. 

[a] Dlustration.—In an action to 
determine the ownership and right to 
possession of mining claims, de- 
fendants, who are in possession, 
should not be enjoined, pending the 
action, from trespassing on the land 
to the exclusion of plaintiffs’ full 
and free enjoyment thereof, as this 
would oust them and give possession 
to plaintiffs. Martin v. Danziger, 21 
Cal. A. 5638, 182 P 284. 


McCune, 3 107 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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granted pending litigation in respect of mining 
property,®® such as to restrain mining operations 
during the pendency of such litigation.*® 
ercise of this discretion, however, is not unlimited, 
but is guided and controlled by legal principles ;°° 


and although the practice of the 


liberal in granting such relief pending mining liti- 
gation in order that one party might not be placed 
in a worse position during the litigation,®! it is 
error to grant such an injunction where it does 
not appear from the pleadings and the evidence that 
are sufficient grounds therefor.°? 
plaintiff has allowed defendant to occupy a mining 
claim for several months and to expend money 


there 


88. U. S.—Cheesman v. Shreeve, 
37 Fed. 36. 

Alaska.—Sundquist v. Halloran, 5 
Alaska 594; McMonigle v. Behring 
Dredging Co., 5 Alaska 5138. 

Cal.—Martin v. Danziger, 21 Cal. 
A. 563, 1382 P 284. 

Ida.—Safford v. Flemming, 13 Ida. 
Diile Sow eel. 

Til.— Lloyd v. Catlin Coal Co., 210 
Ill. 460, 71 NE 335. 

La.—Wemple v. Eastham, 144 La. 
957, 81 S 438. 

Mich.—Edwards v. Allouez Min. 
Co., 38 Mich. 46, 31 AMR 301. — 

Mont.—Anaconda Copper Min. Co. 
v. Pilot Butte Min. Co., 52 Mont. 165, 
156 P 409; Heinze v. Boston, etc., 
Cons. Copper, ete., Min. Co., 30 Mont. 
484, 77 P 421; Parrott. Silver, ete., 
Co. v. Heinze, 25 Mont. 139, 64 P 326, 
53 LRA 491; Parrott Silver, etc., Co. 
v. Heinze, 24 Mont. 485, 62 P 818; 
Boston, -etc., Cons. Copper, etc., 
Min. Co. v. Montana Ore Purchas- 
ings Costc2s / Monti 557.2 595 eR; 919; 
Heinze v. Boston, etc., Cons. Copper, 
etc., Min. Co., 20 Mont. 528, 52 P 
273; Boyd v. Desrozier, 20 Mont. 444, 
52 P 538; Anaconda Copper Min. Co. 
v. Butte, etc., Min. Co., 17 Mont. 519, 
43 P 924; Blue Bird Min. Co. v. Mur- 
ray, 9 Mont. 468, 23 P 1022. 

N. J.—Capner v. Flemington Co., 3 
N. J. Eq. 467. 

Ont.—McCormack v. 15 
OntWN 350. 

[a] Injunctions held proper.—(1) 
Where, in an action by the owners of 
a mining claim to restrain the re- 
moval of ore by defendants who own 
an adjoining claim and have entered 
by underground workings on _ plain- 
tiff’s claim, the evidence is conflicting 
as to whether the apex of the vein is 
in defendants’ claim and development 
has not progressed far enough to 
identify the vein in defendants’ claim 
with that in plaintiff’s claim, nor to 
show with certainty the location of 
the apex of the vein in controversy, 
it is proper to grant an injunction 
pendente lite. Maloney v. King, 25 
Mont. 188-64, P 351. (2) Where. an 
action is brought to determine the 
right of possession to, and ownership 
of, certain mining ground, and it ap- 
pears from the complaint and affi- 
davit of one of the plaintiffs that de- 
fendants have threatened to assault 
plaintiffs and their employees if they 
appeared upon or undertook to do 
any work upon such claim, it is 
proper for the court to grant an 
injunction pendente lite enjoining 
defendants, their agents, and em- 
ployees from in any manner inter- 
fering with plaintiffs and their em- 
ployees in performing the necessary 
discovery work and other work upon 
such claim necessary to hold it, 
although all of the allegations of the 
complaint and affidavit are denied by 
defendants. Safford v. Flemming, 13 
TAAL oT) eo OAS ait. (3) Under a 
statute authorizing a nonjoining co- 
tenant of mining property to recover 
his share of the net profits of the 
mine, or his proportionate share of 
all ores on the dump, on payment or 
tender of the costs of mining it, 
where defendant, a cotenant, wrong- 
fully worked a mine through a shaft 
from another mine, in which plain- 


Carman, 
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The ex- 


courts is to be 


fitt,?> 


Where | action of 


tiff had no interest and to which he 
had no right of access, plaintiff was 
entitled to an injunction pendente 
lite, restraining defendant from con- 
tinuing to work such mine, although 
he failed to tender his proportionate 
share of the cost of mining the ore 
extracted therefrom, since such ten- 
der was excused by plaintiff’s ina- 
bility to ascertain what ores it was 
entitled to in order to estimate the 
amount of such tender. Butte, etc., 
Cons. Min. Co. v. Montana Ore Pur- 
chasing Co., 24 Mont. 125, 60 P 1039, 
25 Mont, 41, 63 P 825. 

{b] In Pennsylvania, in a dispute 
as to the rights between parties 
claiming under different leases of the 
same coal veins, no injunction can be 
granted until the questions respect- 
ing their rights are settled. Mam- 
moth Vein Cons. Coal Co.’s App., 54 


Pa, 183. 
s9. U. S.—Lockhart v. Leeds, 195 
UM Sie427 0 25 SCULTGH 490 1L. \edsl263 


[rev 10 N. M. 568, 63 P 48]; Erhardt 
v. Boaro, 113 U. S. 527, 5 SCt 560, 28 
L. ed. 1113; Waskey v. McNaught, 
163 Fed. 929, 90 CCA 289; Waterloo 
Min. Co. v. Doe, 82 Fed. 45, 27 CCA 
50; St.. Louis Min., ete., Co. v. Mon- 
tana Min. Co., 58 Fed. 129. 
Cal.—Hunt v. Steese, 75 Cal. 620, 
17 P 920; Martin v. Danziger, 21 Cal. 
A, 568, 132 -P 284. e 


Mont.—Ringling v. 
Mont. 38, 197 P 829. 

Or.—Bishop v. Baisley, 28 Or. 119, 
41 P 936. 
Min. Co. v. 


Utah.—Bullion, : 
5 rUtahy 3. lt 


Mahurin, 


etC., 
Eureka Hill Min. Co., 
LE yay 

Va.—Morison v. American Assoc., 
110 Va. 91, 65 SE 469. 

{a] Illustrations.—(1) An injunc- 
tion will be granted restraining fur- 
ther mining during the pendency of 
the suit, under a complaint which 
seeks to enjoin, as trustees, persons, 
some of whom are insolvent, and who 
have acquired title to mining claims 
by a relocation made in pursuance of 
an alleged fraudulent and secret con- 
spiracy with complainant’s partner, 
whereby such partner was to fail in 
his duty to perfect the original loca- 
tions... luockhart,v. Lueeds; 195 -U.. Si 
ADE 25 .S5Ct wl6, 4944. Keds. 263" [rev 
110 3N- Mi 568,263 Pa48)i1(@) in an 
action of ejectment plaintiff is en- 
titled to restrain defendant from do- 
ing irreparable injury to the prem- 
ises by mining thereon pending the 
determination as to ownership, un- 
less it plainly appears that plaintiff's 
title is bad or that there is no rea- 
sonable ground for his assertion of 
title, and the mere existence of doubt 
as to his title is not sufficient ground 
for denying the injunction. Hunt y. 
Steese, 75 Cal. 620, 17 P 920. 

{[b] An injunction should be 
granted in an action involving the 
ownership and possession of mining 
claims where it is shown that a de- 
fendant in wrongful possession is 
removing minerals and converting 
them to his own use, or that he will 
do so unless restrained. Martin v. 
Danziger, 21 Cal. A. 563, 132 P 284. 

90.4 Sti)-Louis. Min<Gete., .Co. , Vv. 
Montana Min. Co., 58 Fed. 129; Mon- 
tana Ore Purchasing Co. v. Boston, 
etce., Cons. Copper, etc., Min. Co., 22 
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thereon, a court of equity will require very strong 
proof before granting an injunction to stop the 
work pending an action to clear the title.% 
has been held that an injunction pendente lite 
should usually be granted where plaintiff claims 
that a vein, apexing in his mining claim, extends 
on its dip underneath the surface boundaries of 
another claim,®* unless it appears that there is 
no reasonable ground for assertion of title in plain- 
Injunctive relief may be granted in an action 
to quiet title to the mining property®* or in an 
ejectment,®7 
makes a claim for damages in the ejectment suit.9$ 

[§ 510] (2) Who May Maintain Suit. 


It 


notwithstanding plaintiff - 


In ac- 


Mont. 159, 56 P 120. 

{a] The court will not restrain 
the removal of ores from disputed 
ground between mining claims pend- 
ing the decision as to the title when 
neither the bill nor any affidavit fixed 
the point where defendants must 
stop, nor, in terms, enjoin defendant 
from working any vein if it apexes in 
eomplainant’s claim where that 
would require defendants to ascertain 
from what acts they are enjoined. 
St. Louis Min., etc., Co. v. Montana 
Min. Co., 58 Fed. 129. 

{b] It is an abuse of discretion 
to deny a motion to vacate a tem- 
porary injunction where defendant 
is working veins in his own ground 
and there is a mere ‘chance’ or 
“Vague possibility” that these veins 
might have their apexes within 
plaintiff’s property. Montana Ore 
Purchasing Co. v. Boston, ete., Cons. 
Copper, etc., Min. Co., 22 Mont. 159, 
56 P 120: 

Stewart Min. Co. v. Ontario 
Min. :Co.; 23 Ida: 280, 129 P'"932- 
Sens v. Flemming, 13 Ida. 271, .89 

92. Kansas Natural Gas Co. “v. 
Harris; acouicanwel 6, el00CE wioe 

{a] Xllustration.—Where the hold- 
er of a contract for the purchase of 
oil and gas under certain land sues 
to cancel an outstanding lease’ and 
the owner of the land is made a 
party, but the pleadings do not indi 
cate that he has done or intends to 
do anything adverse to the interest 
of plaintiff, and there is no evidence 
thereof, and it does not appear when 
the decree is entered that plaintiff 
has any subsisting interest in the 
premises, it is error to enjoin such 
landowner from _ interfering with 
plaintiff in the use of the land to ex- 
plore for gas and oil. Kansas Natu- 
ral Gas Co. v. Harris, 79 Kan. 167, 
HOD 12 

93. Real Del Monte Cons. Gold, 
etc., Min. Co. v. Pond Gold, etc., Min. 
Co.,. 23 Cal. 82, 

94. Stewart Min: Co. v. Ontario 
Min. Co., 23 Ida. 280, 129 P 932. 

95. Stewart Min. Co. v. Ontario 
Min. Co., supra. 

96. Ringling v. Mahurin, 59 Mont. 
38, 197 P 829; Anaconda Copper Min. 
Co. v. Pilot-Butte Min. Co., 51 Mont. 
443, 153 P 1006. 

Actions to quiet title 
supra §§ 491-504. 

97. Waskey v. McNaught, 163 Fed. 
929, 90 CCA 289; Hunt v. Steese, 75 
Cal. 620, 17 P 920. 

{a] Thus, under Alaska Code Civ. 
Proc. §§ 1, 386, plaintiff in ejectment 
to recover certain mining ground is 
entitled to an injunction ancillary to 
such action restraining defendants’ 
mining operations on the ground in 
controversy, pendente lite, on a show- 
ing that the ground is chiefly valu- 
able for placer mining, and that de- 
fendants’ continued mining opera- 
tions thereon would result in irrepa- 
rable injury to plaintiff. Waskey vy. 
McNaught, 163 Fed. 929, 90 CCA 
289. 

Ejectment as to mining property 
generally see supra §§ 477-490. 

98. Waskey v. McNaught, 163 Fed. 
929, 90 CCA 289. 

99. Parties see infra § 511. 


generally see 
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cordance with the general principles,t one who is 
in bona fide possession of the mining property under 
claim and color of right may maintain a suit for 
injunctive relief;? and in order to prevent irrepar- 
able injury, an injunction may be granted, even 
though the owner is not in actual possession of 
the mines or minerals at the time of suit,? or 
the legal title has not been settled or questioned 
by an “action at law. The owner of a clear title 
to gas in a tract or his lessee may enjoin the 
extraction of gas by one having no right to it.® 

[§ 511] (3) Parties.° The rules governing the 
parties to injunction suits in general’ apply in re- 
gard to the proper or necessary parties in an 
injunction suit relating to mining property.® 
Under a complaint for an injunction, “alleging that 
a coal company, operating on an adjoining property, 
had extended its operations to plaintiff’s premises, 
and that another company was working as the 
agent of the coal company, both companies are 
proper parties defendant. Persons to whom are 
sold minerals, which have been unlawfully extracted 
by a trespasser, are not proper parties to a suit 
to enjoin a continuance of such. trespass.?° 

[§ 512] (4) Jurisdiction and Venue. In accord- 
ance with the rules governing jurisdiction in 
injunction suits in general," in the absence of stat- 
ute, injunction suits with reference to mining prop- 
erty are within the jurisdiction of a court of 
equity ;?* but one may invoke such jurisdiction only 
where he shows an injury.7% Thus equity has ju- 
risdiction to determine the validity of defendant’s 
elaim of title where the same is founded upon fraud 

1. See Injunctions §§ 143-170. 


MINES AND MINERALS 


7. See Injunctions §§ 469-495. 


[$§ 510-512 


or mistake, and may enjoin defendant from mining 
and from preventing complainant from so doing;‘* 
but it is beyond the power of the court in its 
decree to enjoin an absolute, bona fide sale of a 
mining property by defendant to any person who 
may, to the knowledge of defendant, have the in- 
tention to work the mine by the same process, on 
account of which the injunction is granted.’® 

Injunction pending agreement. A plea to the 
jurisdiction does not prevent the court from issuing 
the injunction to stay irremediable injury pend- 
ing the argument of such issue.1® 

Federal courts.17 Where a federal court has ju- 
risdiction of a suit to determine the question of 
ownership of mining property it may issue an 
interlocutory injunction to preserve and protect the 
property,!® and a federal court having jurisdiction 
may enjoin a trespasser from removing mineral 
from land, the ‘title of which has been finally ad- 
judicated in plaintiff’s favor.1® But the institu- 
tion of a suit at law to try title is not indispensable 
to the jurisdiction of a federal court to protect 
the property by injunction.?° 

Venue.21 A suit to enjoin defendants from tres- 
passing on a mining claim or property is local 
in its character and ordinarily is not within the 
jurisdiction of the courts of a state other than that 
in which the premises are situated,?? even though 
the necessary parties are before the court,?* unless 
there is a further ground for equitable interfer- 
ence.2* Where a court of equity has jurisdiction 
of a person, it may issue an injunction to prevent 
trespass upon mining ground in another county.® 
he fails to invoke the equity juris- 


2. U..S.—Lawson vy. U. S. Mining 8. Negaunee Iron Co. v. Iron} diction of the trial court. Terry v. 
Co., 207 U. S. 1, 28 SCt 15, 52 Li. ed. | Cliffs Co., 134 Mich. 264, 96 NW 468] Crosswy, (Tex. Civ. A.) 264 SW 
65. [app dism 197 U. S. 463, 25 SCt 474, | 718. 

Ga.—House v. Palmer, 9 Ga. 497. 49 L. ed. 836]. 14. Oolagah Coal Co. v. McCaleb, 

Ida.—Gilpin v. Sierra Nevada Cons. fa] Not necessary party defend-| 68 Fed. 86, 15* CCA12703 Allison’s 
Min. ve 2 Ida. (Hasb.) 696, 23 P| ant.—Where the complaint alleged] App., 77 Pa. 221. 

547, ee that a certain corporation which pre- [a] Illustration. — Where com- 
Y.—Moore v. Brown, 139 N. Y.} viously held a lease of the land un-| plainant held licenses from the 


N. 
127, 34 NE 772 [rev 16 NYS 592], der which 


defendants claim was a 


Cherokee Nation to mine and Sell coal 


78 AmSR 783; 

Dunlap, 24 Or. 229, 33 P 675. 
- [a] IWustration.—Where plaintiff 
has held, occupied, and been in pos- 
session of mining claims under color 
of title, in pursuance of Jaw and the 
local rules and regulations of the 
mining district, for more than twenty 
years “prior to the attempted location 
of defendants, such claims are not 
public mineral lands of the United 
States, and plaintiff may maintain a 
suit to enjoin defendants’ location, 
although there is no evidence of the 
transfer of the original locator’s 
title to plaintiff. Risch v. Wiseman, 
86 Or. 484, 59 P 1111, 78 AmSR 783. 

[b] More than seven years’ noto- 
rious, peaceable, and adverse use and 
occupation of gold mines, where the 
party has gone into possession under 
a deed, gives such party the right to 
enjoin the vendor from mining ore 
therein, even though such vendor has 
reserved the exclusive privilege of 
working the mine. House vy. Palmer, 
9 Ga. 497. 

3. Big Six Dev. Co. v: Mitchell, 
138 Fed. 279, 70 CCA 569, 1 LRANS 
332 [certiorari den 199 Us. 606, 26 
SCt 746, 50 L. ed. 330]; Morison v. 
American Assoc., 110 Va. 91, 65 SE 
469. See generally Injunctions § 174. 

4. Big Six Dev. Co, v. Mitchell, 
138 Fed. 279, 70 CCA 569, 1 LRANS 
332; Allen v, Dunlap, 24 Or. 229, 33 
12) (aa 

5. Columbia Gas, ete., Co. ' v. 
Moore, 81 W. Va. 164, 93 SE 1051. 

6. Parties generally see Parties 
[30° Cyc 1]. 

§ Mise may maintain suit see supra 


mere dummy, and that defendants 
for many years had owned all its 
capital stock and property, and man- 
aged all its corporate affairs, kept all 
of its accounts and such company’s 
charter had expired and it had never 
been reorganized, the bill was not 
inoperative for failure to make such 
corporation a party defendant. Ne- 
gaunee Iron Co. v. Iron Cliffs Co., 134 
Mich. 264, 96 NW 468 [app dism 197 
UTS S63 F225" SCrr ar ae go) Seeds 
836]. 

9. United Coal Co. v. Canon City 
Coal Co., 24 Colo, 116, 48 P 1045. 

10. U. 8. v. Thirty-T'wo OWNCoF 
242 Fed. 730; U. S, v. Brookshire Oil 
242 Fed. 718. 

11. See Injunctions §§ 454-4644, 

12..°Bullion,ete:, Min. Co, v. Eu- 
reka Hill Min. Co., 
515; Smith v. Root, 66 W. Va. 633, 
66 SE 1005, 30 LRANS 176. See gen- 
erally ‘Injunctions § 458. 

fa] A court of equity may take 
cognizance of a cross action to try 
an adverse claim to quiet title 


thereto, and enjoin the removal of. 


ores therefrom, when for these pur- 
poses it becomes’ necessary to iden- 
tify the boundaries of the vein and 
the apex of the lode, because a judg- 
ment at law would not meet the exi- 
gencies of the case. Bullion, ete., 


Utah 3, 11 RP) 515. 

13. Terry v. Crosswy, 
A.) 264 SW 718. 

{a] Injury not shown.—In a pro- 
ceeding for an injunction to prevent 
the use of casing, tubes, and rods in 
abandoned oil wells, where plaintiff 
fails to show that he could salvage 


(Tex Civ: 


'the property at a reasonable profit, 


Co. v. Eureka Hill Min. Co., 5: 


on certain lands, and had operated 
thereunder, and defendants. entered 
under a subsequent license, and 
mined and shipped coal, and prevent- 
ed complainant from so doing, to his 
injury, and some of the defendants 
were insolvent, equity had jurisdic- 
tion to enjoin ‘defendants from min- 
ing coal and from preventing com- 
plainant from doing so. Ooolagh 
Coal Co. v. McCaleb, 68 Fed. 86, 15 
CCA 270 

15. Yuba County v. Kate Hayes 


Min. Co., 141 Cal. 360, 74 P 1049. 
16. Merced Min. Co. v. Fremont, 

7 Cal. 130. 

§ tno See generally Injunctions 

oat Davidson v. Calkins, 92 Fed. 
fa] If the court is without juris- 


diction to determine the question ot 
ownership of the property, it will not, 
at the instance o¥ one claimant, issue 
an injunction to preserve and protect 
the property pendente lite, David- 
son v. Calkins, 92 Fed. 230..- 

19. Dimick v. Shaw, 94 Fed. 266, 


36 aD 347. 
UU. Siov.s Parrott, 12%eMa;Cas: 
Noe By 998, McAll. 271, 7 MorrMinR 


21. See generally Injunctions §§ 
465-467. 

22. Ophir Silver Min. Co. v. San 
Francisco Super. Ct., 147 Cal. 467, 82 
P 70; Lindsley v. Union Silver Star 
Min. Co., 26 Wash. 301, 66 P 382. 

23. Lindsley v. Union Silver Star 
Min. Co., supra. 

24. Lindsley v. Union Silver Star 
Min. Co., supra. 

25. Jennings v. Beale, 158 Pa. 283, 
27 A 948. 


For later cases, developments and changes in-the law see’ cumulative Annotations, same title, page and note number, 


P 


eS ip hel vi. 


: 


~°§§ 513-514] 


' 
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[§ 513] (5) Pleading.’° The rules governing the 
pleadings in injunction suits in general*’ apply in 
injunction suits relating to mining property in 
regard to the bill, complaint, or petition,?> such 
as in regard to allegations in respect of plaintiff’s 


title and interest in the mines or minerals in ques- 


tion ;?° and also in regard to the answer.*° Thus 
a pill to enjoin trespassers from extracting min- 
erals from a mining claim should allege compliance 
with the steps necessary to perfect title to the 
claim,*+ although it is not necessary to detail the 
acts of location.8? The sufficiency of a complaint 
is not involved upon an application for a tem- 
porary injunetion.?* 
_ Averment of injury. In order to warrant an 
injunction the complaint should also state the facts 
from which the court can ascertain that the acts 
sought to be enjoined are causing or threatening to 
cause material or irreparable injury,** and a com- 
plaint is sufficient in this wabee if it alleges the 
removal of minerals.*® 
(wAn allegation of insolvency of defendant is not 
necessary, in the complaint, where it alleges ir- 
reparable injury by trespass and the removal of 
ore or minerals;°° but where the complaint does 
not otherwise show irreparable injury, it should 
allege the insolvency of defendant.?? 

Prayer. The bill or complaint should contain a 
prayer for injunctive relief,8* and may also pray 
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for other relief,*® such as an accounting.*® — Re- 
lef under a general prayer in the complaint should 
not be denied because it is asked upon a different 
theory than: that upon which a special prayer for 
relief is based, where both prayers are based on 
the same facts clearly set forth in the bill.* 

Cross action.42 Defendant, in a suit against him 
for a trespass on mining property, may by a cross 
complaint seek injunctive relief, where under the 
circumstances he’has no adequate remedy at law.** 

[§ 514] (6) Issues, Proof, and Variance. The 
general rules as to issues, proof, and variance 
usually apply.4+ But the rule that proofs must cor- 
respond with allegations does not apply to proceed- 
ings upon a motion for injunction, when the answer 
is regarded simply as an affidavit.4° Since natural 
gas or oil does not. become the property of the 
owner of the soil until reduced to actual posses- 
sion,*® objections based upon the right of trans- 
portation and sale of such gas or oil are not perti- 
nent to a complaint to enjoin the use of artificial 
means to increase the flow thereof from the 
wells.47 On an application for an injunction 
against one who took possession of plaintiff’s min- 
ing ground during his temporary absence, title to 
the ground is irrelevant, 48 as is also the question 
whether plaintiff was riehtfully in possession.49 A 
general allegation of ownership is substantiated by 
proof of location and possession under the mining 


7 Cal. 317, 68 AmD 262. 
.| 36. Wa'skey v. McNaught, 163 Fed, 
929, 90 CCA 289; ee ee Vv. Mahurin, 
59 Mont. 38, 197 P 8 

fa] On an 1 Sitonon' for an in- 


26. Generally see Pleading [31] Wyatt v. Colonial Clay Co., 197 Ky. 
Cycit)s : t 597, 247 SW 732. 

27. See Injunctions §§ 528-577. 31. Cameron vy. Bass, 19 Ariz. 246 

23. Schobert v. Pittsburg Coal,|168 P 645; Zeckendorf v. Hutchison, 
etc., Co., 254 Ill. 474, 98 NE 945, 40/1 N. M. 476. 
LRANS: 826, AnnCas1913B 1104; {a] Complaint held sufficient.—A 


Wyatt v. Colonial Clay Co., 197 Ky. 
597, 247 SW 732. 
junctions §§ 528-559 
'° [a] Petition held to state cause 
of action.—(i) In a suit to enjoin 
lessors from interfering with opera- 
tions under a clay mining lease. 
Wyatt v. Colonial Clay Co., "197 Ky. 
597, 247 SW 732: (2) In a suit by 
the holder of an option contract to 
enjoin the mining and shipping of 
ore and a decree that the option is 
valid and for other relief. Crawford 
lil Sa ab abe 149 Ga. 126, 99 SH 
378. 
..29. Corona Coal Co. v. Hendon, 208 
Ala, 513,°94:S 527; Hope Min. Co. v. 
Brown, 7 Mont. 550, 19 P 218. See 
generally Injunctions § 539. 

.'[a] Allegations held sufficient.— 
A bill to enjoin defendant . “from 
hauling or transporting through any 
of the entries or haulways in the 
lands, described in this bill, any 
coal from other or adjacent lands,” 
averring that complainant had bar- 
gained, leased, and let to defendant’s 
predecessor in title the lands for the 
purpose of mining and removing all 
coal and for no other purpose, is not 
@efective as failing to aver owner- 
ship of the surface, the import of 
the bill and the lease being that the 
grantor owned the land out of which 
he was carving the mineral rights, 
and that such ownership remained 
in him at the time of the filing of 
the bill. Corona Coal Co, v. Hendon, 
208 Ala. 513, 94 S 527. 

{b] Owner of tunnel  site.—A 
eomplaint is sufficient on demurrer 
when it alleges that plaintiff is the 
owner of a tunnel site and that the 
trend of a vein being worked by de- 
fendant appears to be across the loca- 
tion of plaintiff’s tunnel site, without 
a positive averment that it will cross. 
Hope Min. Co. v. Brown, 7 Mont. 550, 
19 P 218. 

30. Wyatt v. Colonial Clay Co., 197 
Ky. 597, 247 SW 732. See generally 
Injunctions §$ 560-562. 

[a] Answer held insufficient to 
state a defense in a suit to enjoin a 
lessor from interfering with opera- 
tions under a clay mining lease. 


See generally In- 


complaint setting forth acts of loca- 
tion, proper maintaining of bound- 
aries, posting and recording of loca- 
tion notice, sinking of shaft and sffch 
acts, necessary performance of work 
each year and improvements, is suf- 
ficient to state a prima facie right 
to the exclusive possession of a min- 
ing location in an action to restrain 
trespass. Cameron v.: Bass, 19 Ariz. 


246, 168 P 645. 

22. Perley v. Goar, 22 Ariz. 146, 
195° P 532. 

As otherwise in an adverse suit 
see supra § 386. 

33. People’s Gas Co.iv. Tyner, 131 
Ind. 277. 31 NE 59, 31.AmSR 4383, 10 
LRA 448. 

$4... Duvall v. White, 46 Cal. A. 305, 


189 P 324; Martin v. Danziger, 21 Cal. 
A. 5638, 132 P 284; Dix River Barytes 


Co. v. Pence, (Ky.) 123 SW 263; 
Leitham v. Cusick, 1 Utah 242. See 
generally Injunctions §§ 540, 541, 


543, 544. 

[al Complaint held insufficient.— 
(1) A complaint is insufficient in 
which there is a simple allegation 
that it is impossible for plaintiffs to 


know the amount and value of the} 515 


ore taken from the mine, and that the 
injury is irreparable; the facts should 
be stated. Leitham v. Cusick, 1 Utah 
242. (2) A complaint alleging the 
hauling of lumber on the claim and 
the erection of a rig by defendants 
for the purpose of boring for oil 
fails to show irreparable injury justi- 
fying a temporary injunction where 
it does not show that defendants 


were extracting, or threatening to 
extract, oil from the ground. Mar- 
tin v. Danziger, 21 Cale A. 5638; 13:2 


P 284. (3) A complaint to restrain 
defendants from impounding on their 
property oil flowing down a water 
course to plaintiff's property, which 
alleges the value of the oil which 
flows each day, does not show a right 
to an injunction, since it does not 
show irreparable injury, especially in 
absence of any allegation that de- 
fendants are insolvent. Duvall v. 
White, 46 Cal. A. 305, - 189. ° P 
324. 
Merced Min. Co. 


35. v. Fremont, 


junction pendente. lite ancillary to 
ejectment to recover certain mining 
sround, to restrain defendants’ min- 
ing operations, it is not necessary 
that the affidavits allege that de- 
fendants were insolvents, where the 
injury claimed by their continued 
mining operations is in itself irrépa- 


rable. Waskey v. McNaught, 163 
Fed. 929, 90 CCA 289. PS \ 
Allegation of defendant’s » insol- 


vency in injunction suit generally see 
Injunctions §§ 545, 546. 

87. Duvall v. White, 46 Cal. AL 
305, 189 P 324. 

38. See: generally 
S552. 
. 89. Crawfofa v. Williams, 149 Ga. 
126, 99 SH 378; Collins .v.) Zella. Min: 
Co., 198 Ky: 770, 250: Sw 96. ; 
- 40. Stewart Min. Co..v. Ontario 
Min. Co., 23 Ida.:'724, 132 P3787 [aft 
237 U.S: 350,°35 Sct 610, 59. L. ed: 


989]. 
Lockhart v. Leeds, 195 U8: 


/Inj unctions 


© 41. 
427, 26 SCt.76, 49 L. ed 

42. See generally 
§ 563. ' 

43. Bullion, etc., Min. Co. v. Bu- 
reka Hill Min. Co., 5 Utah 3, 11 P 


eat unctions 


fa] Thus a cross action under the 
code brought to try an adverse claim 
to the right of possession of a min- - 
eral lode, to quiet title thereto, and 
to enjoin the removal of ore there- 
from, when, for these purposes, it 
becomes necessary to identify the 
boundaries of the vein, and the relief 
sought, a judgment at law, would not 
meet the exigencies of the case is a 
good equ iitable cross action in a suit 
to enjoin a trespass. Bullion, ete., 


Min. Co. v. Eureka Hill Min. Co., 5 
Utah 3, 11 P 515. 
F eae See generally Injunctions 

577. 

45. Kahn v. Old Tel. Min. Co., 2 
Utah 13. 

46. See supra § 443. 

47. Manufacturers Gas, etce., Co. 
v. Indiana Natural Gas, ete., Co., 155 
a 461,. STesNB! 912, 50, 04URA 
768. 

48. Primeau v. Acton, 69 Colo. 322, 


194 P 624. 
49.. Primeau v. Acton, supra. 
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laws.®° 


[§ 515] (7) Evidence.®! 


denee.5> 


merits.°? 


~ 50. Donahue y. Johnson, 9 Wash. 
187, 37 P 322. 
51. Generally see Evidence 22 C. 


Jee D1. 

52. See generally Injunctions §§ 
578-593. 

53. Maloney v. King, 25 Mont. 188, 
a a 351. See generally Injunctions 

579. ; 

[a] Burden on defendant.—In an 


action by the owners. of a mining 
claim to restrain the. removal of ore 
by defendants who own an adjoining 
claim and have entered by under- 
ground workings on plaintiff’s claim, 
the burden is on defendants to show 
that the vein they are mining in 
plaintiff’s'claim has its apex in their 
claim. Maloney vy. King, 25 Mont. 
188, 64 P 361. 

. 54. - Justice Min. Co. v. Barclay, 82 
HA te See generally Injunctions 

580. 

- 55. See generally Injunctions §§ 
581, 582. 

- [a] Evidence held sufficient: (1) 
To warrant a temporary injunction 
pending determination of rights of 
plaintiff ousted from oil lease prem- 
ises. Hightower v. Price, (Tex. Civ. 
A.) 244 SW 652. (2) To show that 
a lease to defendants’ grantors, the 
land covered by which was excepted 
from lands leased to plaintiffs, in- 
cluded the land on which defendants 
were mining, in a suit to enjoin the 
mining of’ coal on land claimed by 
plaintiffs. Ozark Coal, etc., Co. v. 
Mansfield, (Ark.) 262 SW 937. (3) 
To show that the lode from which 
the ore was taken was a single broad 
lode, bisected by the side lines di- 
viding complainant’s and defendant’s 
claims, in a suit to restrain defend- 
ant from removing from beneath the 
surface of complainant’s claims ore 
which defendant asserted was in a 
lode which apexed on his claim. 
Star Min. Co. v. Federal Min., etc., 
Co., 265 Fed. 881 [certiorari'den 254 
U. S. 651 mem, 41 SCt 148 mem, 65 
L. ed. 457 mem]. (4) To sustain 
findings’ that the ore in question was 
taken from an overlap of a placer 
claim located by defendant, and that 
plaintiff had made no discovery at 
the time of locating his quartz 
claim, in an action for damages for 
trespass and for an _ injunction 
against further trespasses on plain- 


tiff’s quartz elaim., Olaine v. 
ey 16419 Cally 424; «129 oP 
460. 

{b] Evidence held insufficient: (1) 


To establish the identity and con- 
tinuity of the vein in question. Star 
Min.;ietes, Cos) itdatv. Byron! aN. 
White Co., 13 B. C. 234, 7 WestLR 
147. (2) To authorize a temporary 
injunction restraining defendant 
from boring for oil on certain prop- 
erty on which he held an oil lease, 
either on the theory that defendant 
had abandoned the lease, or that he 
was s0 unskilled in drilling such 
wells that he would be liable to bring 


The rules of evidence 
which control in other injunction suits usually 
apply in this class of suits,>? such as in regard 
to the burden of proof,>* the admissibility of evi- 
dence,°* and the weight and sufficiency of the evi- 
Thus in order to entitle plaintiff to in- 
junctive relief his right or title to the mining 
property must be clearly shown,°* or such title 
must be undisputed,®*” or steps must have been taken 
to establish such title by an action at law or a 
satisfactory reason shown for not doing so.°® 
dence sufficient to authorize a preliminary injunc- 
tion or its refusal is not necessarily sufficient to 
obtain a like decision on the final trial on the 
In determining questions as to whether 
ore bodies found in different claims are parts of 
a continuous vein or lode, or are separate and 
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T8§ 514-516 


independent veins, a wide latitude is permissible, 


trict.®° 


Kvi- 


in a well of salt water which would 
be destructive to all the wells in the 
neighborhood. Simms v. Reisner, 
Chex. Cive AS) Ouse Sw. 278, 8C3)ia Lo 
show that there was any threatened 
future use of plaintiff’s oil, in an ac- 
tion against an oil company to re- 
strain it from taking plaintiff’s share 
of oil of certain lands. Southern 
Oil Corp v. Waggoner, (Tex. Civ. A.) 
224 SW 230. (4)' To show error in 
the trial court’s failure to find that 
operation of the wells would reason- 
ably result in injury to plaintiff’s 
property, in proceedings for an in- 
junction against use of casing, tub- 
ing, and. rods owned by plaintiff in 
oil wells abandoned by him. Terry 
v. Crosswy, (Tex. Civ. A.) 264 SW 
718. (5) To sustain a judgment for 
more than nominal damages, in an 
action to enjoin trespass on plain- 
tiff’s land and recover damages, evi- 
dence that defendants had taken coal 
from the land in dispute, but not 
sh®wing the quantity taken, except 
as roughly indicated on maps in the 
record and estimates by plaintiff 
confessedly based on information, 
which estimates were wholly irrec- 
oncilable as to the extent of the 
encroachment on the land in dispute. 
Collins v. Zelia Min. Co., 198 Ky. 770, 
250 SW 96. 

[c] A probate judge’s certificate 
given under a statute that the loca- 
tion of a mining claim is regular, and 
that all the requirements have been 
complied with, is not conclusive 


evidence of such compliance. 
Zechendorf v.. Hutchison, 1 N. M. 
476. 


56. McGuire v. Boyd Coal, etce., 
Co., 236 Ill. 69, 86 NE 174; Old Te). 
Min. Co. v. Central Smelting Co., 1 


eae 331; Clegg v. Jones, 43 Wis. 
[a] One who claims an exclusive 


right to mine a tract of land under 
a parol lease and seeks to enjoin 
others from mining thereon, if they 
do not interfere with his develop- 
ment and mining, must establish 
such right by clear and satisfactory 
pe Clegg v. Jones, 43 Wis. 


2. 

[b] Prima facie evidence.—Where, 
in-a suit to restrain the mining of 
coal, the description in a deed con- 
veying to complainant seams of coal 
is by itself inaccurate, but, by refer- 
ence to recorded deeds, is made cer- 
tain, and complainant’s grantor was 
in possession under a deed purporting 
to convey the entire fee to him, com- 
plainant’s deed was prima facie evi- 
dence of title in him to the coal. 
McGuire v. Boyd Coal, etc., Co., 236 
Ill. 69, 86 NE 174. 

57. Old Tel. Min. Co. v. Central 
Smelting Co., 1 Utah 331. 

58. Old Tel. Min. Co. v. Central 
Smelting Co., supra. See generally 
Injunctions §§ 151-160. 

59. Buskirk v. King, 72 Fed. 22, 18 
CCA 418; Colusa Parrot Min., etc., 


for the purpose of ascertaining the reasoning upon 
which the conclusions of witnesses are based, as 
well as their general knowledge of the ground, 
their experience and observation, and their qualifi- 
cations as practical miners or experts, derived from 
years of experience in the particular mining dis- 


[§ 516] (8) Judgment or Decree.*t In accordance 
with the rules relating to judgments, orders, or 
decrees in injunction suits in general,®* the court, 
in a suit to enjoin a trespass upon mining prop- 
erty, may, according to the evidence in the ease, 
render a judgment or 
or refusing such injunction,®* and, where defend- 
ant has filed a cross action, may grant an injune- 
tion in his favor;® or it may grant such relief 
to both parties.* 


decree either granting®® 


On an application for a tem- 


Co. v. Barnard, 28 Mont. 11° 72. P45; 
LT mace v. King, 25 Mont. 188, 64 P 


60. Justice Min. Co. v. Barclay, 82 
Fed. 554. 
61. Generally see Judgments 33 


Cc. J..n 1042. 

62. See generally Injunctions §§ 
618-659. 

63. U. S. v. Midway Northern Oil 
Co., 232 Fed. 619; Anaconda Copper 
Min. Co. v. Pilot-Butte Min. Co., 52 
Mont. 165, 156 P 409; Lockhart v. 
Washington Gold, ete., Min. Co., 16 
N.. M:223,. 117 P+833. 

[a] Affi temporary injunc- 
tion.—In an action to determine ex- 
tralateral mining rights if the planes 
as drawn in an order of injunction 
pendente lite are employed merely as 
a means of describing the territory 
to be protected, and if defendant is 
not injured thereby, the order should 
be affirmed, even though not techni- 
cally justified. Anaconda Copper 
Min. Co. v. Pilot Butte Min. Co., 52 
Mont. 165, 156 P 409. 

64. Regan v. Whittaker, 14 S. D. 
373, 85 NW 863. 

[a] Judgment for defendant.—In 
an action to restrain a trespass on a 
mining claim, a judgment for de- 
fendant is properly rendered where 
the court finds that no valid discovery 
has been made on the lode, that it has 
not been located or the boundaries 
marked in the prescribed manner, 
that no valuable mineral of the re- 
quired classes is within the bound- 
aries of the property, and that de- 
fendant’s title to the property is 
valid. Regan v. Whittaker, 14 S. D. 
373, 85 NW 863. ‘ 

65. Stewart Min. Co. v. Ontario 


237 U. S. 350; 35 SCt 610, 59 L. ed. 
ar eke See generally Injunctions 
fa] Thus, where a statute pro- 


vides that an action to quiet title lies 
against a person who claims an in- 
terest in real estate adverse to an- 
other, to determine such adverse 
claim, it is not error in an action for 
injunction and accounting, where de- 
fendant filed a cross complaint to 
quiet title, for the court, on finding 


for defendant, to enjoin plaintiff 
from asserting any interest in the 
property adverse to defendant. 
Stewart Min. Co. v. Ontario Min. Co., 
2 Idar  Taidnl32 ee: = Teiepa th e237 
Sonn 350, 35 -SCt-' 610, 594 Leeda: 

66. Phillips v. Collinsville Granite 


Co., 123 Ga. 830, 51 SE 666. 

{a] Thus, where plaintiff, being 
the owner of the underlying granite, 
sought and obtained an injunction 
against the owner of the surface 
from quarrying such granite, it was 
proper to enjoin plaintiff from inter- 
fering with the surface property 
rights belonging to defendant. Phil- 
lips v. Collinsville Granite Co., 123 
Ga. 830, 51 SE 666. 


—_———— —-—j] ge 
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porary injunction the court will grant relief where 
it appears that the case is a proper one for in- 
vestigation.®* 

Additional or further relief. Upon granting or 
refusing an injunction the court may grant such 
other or further appropriate relief as is authorized 
by the pleadings,®® such as an accounting®® or an 
award of damages.’ Where one wrongfully de- 
rives entries through the coal of another, the court, 
on enjoining the former from taking the coal of 
the latter, may properly enjoin him from going 
into or using such entries.71_ The court, however, 
should not grant relief outside the pleadings.?? 

Bond. In a suit to enjoin the working of plain- 
tiff’s mining claim by defendant owning an adjoin- 
ing claim, it is within the discretion of the court 
to substitute an indemnifying bond in lieu of an 
injunction.” 

[§ 517] (9) Construction and Effect of Injunc- 
tion.“ An injunction against selling ore does not 
prevent the mining of it. An injunction, ancil- 
lary to ejectment to recover certain mining ground, 
which restrains defendant from rocking and sluicing 
or in any manner working in or on the premises 
in controversy does not prevent him from working 
dirt which has been taken from the ground in 
dispute and removed to other property,’® but dirt 
dug and hoisted to the surface and still deposited 
on the ground in dispute is still a part of the 
realty and is covered by the terms of the injunc- 
tion.’7 Where the lessor of an oil lease, which 
requires completion of a well within a specified 
time or payment of rental in advance, obtains an 
injunetion preventing operation, he is entitled to 
the rentals on reversal of the judgment granting 


_. 67. People’s Gas Co. v. Tyner, 131 
Ind. 277, 31 NE 59, 31 AmSR 433, 
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passes, limit plaintiff’s right by al- 
lowing defendant to wash away the} 11 
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the injunction, except for the period during which 
the injunction was in force.*® An injunction against 
mining beneath the surface of another claim, under 
a claim of extralateral rights in a vein, which the 
court finds to be so undeveloped that it is im- 
possible to say that it has the continuity claimed 
by defendant, deprives the latter of the right to 
follow the vein, although subsequent development 
shows his right to do so, and therefore operates 
as a forfeiture of rights vested by patent and guar- 
anteed by the federal mining laws.’® 

[§ 518] (10) Modification or Dissolution. The 
court which grants a preliminary injunction in re- 
spect of mining property may, in the exercise of 
its judicial discretion, modify the same at any time 
before the case terminates in a final judgment.®° 

Dissolution.*: A preliminary injunction preserv- 
ing mining property in statu quo will not be dis- 
solved, so long as the equities of neither party 
clearly appear.’? So, also, such an injunction will 
not be dissolyed on the ground that complainant 
has abused the process of the court in doing the 
mining operations which it has caused defendant 
to be restrained from, where such acts of com- 
plainant tend to preserve the property,8? or where 
defendant did not ask that the injunction be made 
reciprocal,** or where a stopping of mining opera- 
tions by plaintiff would cause a great loss, and the 
court offers defendant a cross injunction upon its 
giving an indemnifying bond similar to that ex- 
ecuted by plaintiff.8° Where a motion to dissolve 
the injunction is heard upon the pleadings alone, 
it should be*granted if the answer denies all the 
material allegations of the complaint,’* unless the 
matters in controversy are not of such a nature 


82. Hall v. Equator Min., etc., Co., 
F. Cas. No. 5,931; Hamilton v.. 


16 LRA 443. 
68. Lockhart v. Washington Gold, 
Min. Co.,..16 N. M. 223, 117 P 

. See generally Injunctions §§ 
647-655. 

[a] Illustration.—Where a _ pros- 
pector under a grubstake contract 
with plaintiff discovered a lode, ini- 
tiated a location, agreeing to per- 
form the several acts necessary to a 
location, and then entered into a 
conspiracy to refrain from perfect- 
ing the loeation, and upon forfeiture 
delivered possession to the conspira- 
tors, plaintiff, irrespective of the 
allegations of his complaint that the 
prospector fraudulently | conspired 
with defendants and agreed to trans- 
fer possession to the conspirators, is 
entitled to a decree that the location 
made by defendants is void, that de- 
fendants be enjoined from mining, 
and that he be decreed to be the 
equitable owner of the mineral con- 
tained therein, and entitled to the 
prior right to acquire the legal title 
from the United States. Lockhart 
v. Washington Gold, ete., Min. Co., 16 
N..M.. 2238, 117 P 8338. 

69. U.S. v. Midway Northern Oil 
Co., 232 Fed. 619. 

70. Mt. Savage George’s Creek 
Coal Co. v. Monohan, 132 Md. 654, 
104 A 480; Allison’s App., 77 Pa. 221; 
Thomas v. Oakley, 18 Ves. Jr. 184, 
34 Reprint 287. See generally Injunc- 
tions §§ 648-654. 


71. McGuire v. Boyd Coal, etce.,’ 
Co., 236 Ill. 69, 86 NE 174. 

72. Gregory v. Nelson, 41 Cal. 
278 


{a] Iustration.—If a _ person 
owns a ditch and the right of way 
for it to conduct water for mining 
purposes and has acquired such right 
by priority of location the court 
should rot, in an action to enjoin 
another person from washing away 
the ground over which the ditch 


[40 C. J.—60] 


ditch if he builds a flume or other 
aqueduct in place of the ditch, of 
sufficient capacity to carry water, 
and gives bond to pay the damages 
sustained thereby, where such relief 
is not warranted by the pleadings. 
Gregory v. Nelson, 41 Cal. 278. 

73. Twenty-One Min. Co. v. Origi- 
nal Sixteen to One Mine, Inc., 240 
Fed. 106, 153 CCA 142; Stewart Min. 
Co. v. Ontario. Min. Co., 23 Ida. 724, 
132 P 787 [aff 237 U.:S..350, 35 SCt 
610, 59 L. ed. 989]. 

Bonds and liabilities thereon gen- 
erally see infra § 519. 


74. Generally see Injunctions §§ 
6338-636, 657. 

75. Benton vy. Hopkins, 31 Colo. 
518, 74 P 891. 


76. Waskey v. McNaught, 163 Fed. 
929,.90 CCA. 289. 


77. Waskey v. McNaught, supra. 

78. Trammel Creek Oil, etc., Co. 
Vi: Sarver, 197 Ky. 594, 247. SW 
75 


3. 

79. Arizona Commercial Min. Co. 
v. Iron Cap Copper Co., (Ariz.) 232 P 
545. 
Extralateral rights generally see 
supra §§ 239-256. 

80. Hobbs v. Amador, etc., Co., 66 
Cal. 161, 4 P 1147; Blue Bird Min. Co. 
v. Murray, 9 Mont. 468, 23 P 1022; 
Boston Franklinite Co. v. New Jersey 
Zine Co., 13 N. J. Eq. 215. 

[a] Thus a temporary injunction 
granted to prevent defendant from 
interfering with complainant follow- 
ing a vein on the ‘dip under defend- 
ant’s mining claim may be modified 
so as to permit defendant to enter 
and inspect the vein, as plaintiff is 
prima facie a trespasser. Blue Bird 
Min, Co. v. Murray, 9 Mont. 468, 23 
P 1022. 

Modification of injunction gener- 
ally see Injunctions §§ 737-741. 

81. See generally Injunctions §§ 
670-736. 


Brown, 6 N. S. 260. 

83. Silver Peak Mines v. Hanchett, 
93 Fed. 76. 

84. Ringling v. Mahurin, 59 Mont. 
38, 197 P 829. 

[a] Rule applied.—In an action to 
quiet title to unpatented mining 
claims, in which defendants have 
been enjoined from extracting ore 
pending determination on the merits, 
the reprehensible conduct of plain- 
tiff in thereafter continuing mining 
Operations is not sufficient ground 
for dissolution of the injunction, de- 
fendants’ remedy being an application 
for a modification thereof to prevent 
such acts. Ringling v. Mahurin, 59 
Mont. 38, 197 P 829. 

[b] Appeal.—The fact that an 
injunction restraining defendants 
from excavating ore pending litiga- 
tion prevented defendants from do- 
ing annual representation work does 
not warrant the appellate court, on 
appeal from an order refusing to 
dissolve the injunction, to reverse 
such order in the absence of an 
application by defendants in the 
lower court to modify the injunction 
so as to permit such representation 
work. Ringling v. Mahurin, 59 
Mont. 38, 197 P 829. 

85. Twenty-One Min. Co. v. Origi- 
nal Sixteen to One Mine, Inc, 240 
Fed. 106, 1538 CCA 142. 

sé. U.S. v. Parrott, 27 F. Cas. No. 
15,998, McAllister 271, 7 MorrMinR 
335; Mabel Min. Co. v. Pearson Coal, 
etc CO.,,6121 LAla. 567, . 25. Syitoae 
Johnson v. Wide West Min. Co., 22 
Cal. 479; Magnet Min. Co. v. Page, 
ete., Silver Min. Co., 9 Nev. 346. 

[a] Answer not sufficient to war- 
rant dissolution.—Where’ a _ bill in 
equity charged that defendant, an 
adjoining owner, trespassed and 
mined on complainant’s lands, so as 
to throw the water from defendant’s 
mines in and on plaintiff’s mineral 
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that they could be met and denied by the answer.*? 

[§ 519] (11) Bonds; and Liabilities Thereon.*® 
As in the case of injunctions generally,®® plain- 
tiff may be required to give a bond or other se- 
curity as a condition to ‘being granted an injune- 
tion pendente lite, to protect defendant against 
loss.2° The general principles relating to the li- 
ability and actions on such bonds®! apply in respect 
of the enforcement of the liability, if any, of plain- 
tiff or his sureties, under the bond,®? and the dam- 
ages resulting from the injunction that may be 
recovered, °3 such as the rule that only such dam- 
ages are recoverable as are clearly embraced within 
the terms of the bond.®* Under its general powers, 
and independent of statutory provisions, a federal 
court of equity may, on the dissolution of an in- 
junction, have the damages occasioned by its is- 
suanece assessed under its own direction, and may 
render. judgment therefor against the sureties on 
the bond as an incident to the principal suit.% 
But an injunction bond given in an action in a 
federal court may also be sued on in a state court, 
without an order of the federal court granting 
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leave, where a final disposition of the injunction 
suit has been made by the entry of a judgment of 
dismissal, with costs against plaintiff.%” 

[§ 520] (12) Receiver.** Where it is to the best 
interest of all the parties concerned that the min- 
ing operations continue, the court, instead of grant- 
ing an injunction to stop the working of the mine, 
should allow the work to continue and appoint a 
receiver to take charge and secure the products 
or profits.” A receiver instead of an injunction 
should also be appointed where the party in pos- 
session is of doubtful ability to respond in dam- 
ages, if he is east in the action, or, under some 
statutes,? where, in an action between persons 
jointly interested, it appears that there is danger 
of the mine or minerals being materially injured.* 
Even where an injunction is issued a receiver 


‘should be appointed where, under the circumstances, 


it is necessary ‘to do so in order properly to 
protect and preserve the mines or minerals.* In 
order to warrant the appointment of a receiver, how- 
ever, the party applying therefor must show a clear 
right or a prima facie right, with such circum- 


lands, causing great damage, which 
would continue unless. restrained, 
and the answer admitted the mining 
on complainant’s land, but averred 
that the water could not flood com- 
plainant’s mine unless the latter 
should negligently and _ foolishly 
drive its entries into the opening and 
mines of defendant, such answer was 
not a sufBciently direct and positive 
statement to warrant the dissolution 
of the temporary injunction. Mabel 
Min. Co. v. Pearson Coal, etec., Co., 
121 Ala. 567, 25 S 754. 

87. Boston Franklinite Co. v. New 
Jersey Zine Co., 138 N: J. Eq. 215. 

[a] Tiustration. — Complainants 
were the undisputed owners of all 
the franklinite and iron ores upon a 
certain tract when they were found 
Separate from the zine, and they 
claimed to own all the franklinite 
and iron ores whether they existed 
svparate from the zine or not. De- 
fendants were the undisputed owners 
of all the zinc and other ores on the 
same premises, except franklinite and 
iron ores, and they claimed to own 
the franklinite and iron ores when 
they did not exist separate and dis- 
tinct from zine ores. Upon a bill 
filed an injunction was allowed 
restraining defendants from mining, 
carrying away, or using any frank- 
linite or iron ore. It appeared that 
the ores or minerals were found com- 
bined in such’ varied proportions as 
to render it often difficult to decide 
which metal’ preponderated in quan- 
tity or value in a given specimen and 
to render it difficult, if not impossi- 
ble, to mine either ore without at 
the same time taking the other, 
Upon motion to dissolve the injunc- 
tion on the ground that the whole 
equity of the bill was denied by the 
answer, it was held that ‘the matters 
in controversy were not of such a 
nature that they could be met and 
denied by the answer so as to entitle 
defendants to a dissolution of the 
injunction as a matter of course. 
Boston Franklinite Co. v. New Jersey 
Zine Co., 13 N. J. Hq, 215. 

88. Bond in lieu {of injunction see 
supra’ $ 516, 

85. Bond or other security as 
condition of granting injunction gen- 
erally see Injunctions §§ 505-527. 

90. Ringling v. Mahurin, 59 Mont. 
38, 197 P &29. See generally Injunc- 
tions §§ 505, 506. 

91.--See Injunctions §§ 771-803. 

92. Tyler Min. Co. v. Last Chance 
Min. Co., 90 Fed. 15, 32 CCA 498. 

93. Tyler Min. Co. v. Last Chance 
fin. Co., supra; Benton v. Hopkins, 
31 Colo. 518; 74 P 891. ‘See gener- 
ally Injunctions §§ 808, 809. 


[a] MIlustration.—Where, in a suit 
to enjoin defendant from further 
working of a mine beyond the alleged 
limits of its claim, a temporary in- 
junction was allowed, and by a sub- 
sequent order the court required de- 
fendant to pump the water from its 
workings, to permit an inspection by 
complainant’s engineers, complainant 
was liable on its bond, on a final 
determination of the suit in favor 
of defendant,. for the cost of such 
pumping, although it was continued 
mftch longer than was necessary for 
the making of the inspection, where 
such continuance was solely by rea- 
son of the order, and complainant 
itself delayed its examination, and 
took no steps to have the work 
stopped. Tyler’ Min. Co. v. Last 
esa Min. Co., 90 Fed. 15, 32 CCA 


{b] Possible profits.—Where an 
injunction, which was issued against 
removing phosphate deposits, was 
dissolved, in an action on the bond 
defendants were not entitled to re- 
cover profits which they might pos- 
sibly have made had they been al- 
lowed to remove the deposits, as the 
conditions of successful working 
varied from day to day, and it ap- 
peared that the price of such phos- 
phate constantly fluctuated, and 
would probably have fallen consider- 
ably had they removed the deposit in 
question and placed it on the market. 
Coosaw Min. Co. v. Carolina Min, 
Co.. 75 Fed. 860 [app dism 82 Fed. 
1000, at (CCA 679% 

[c] Where the injunction merely 
restrained defendant from s(lling’ or 
disposing of any ore from mines in 
dispute, defendants are not entitled 
to damages on the theory that the in- 
junction prevented their working the 


mine. Benton v. Hopkins, 31 Colo. 
618, 74 P 891. 

94 Tyler Min. Co. v. Last Chance 
Min. Co., 90. Fed. -15,) 32" CCA" 498: 


See generally Injunctions § 808. 

[a] Thus sureties on a bond given 
to secure a restraining order, which 
order required defendant to cease 
working a certain portion of a mine, 
and to refrain from removing or ap- 
propriating ore previously taken 
therefrom, cannot be held liable for 
damages accruing to defendants after 
a subsequent order, which continued 
such restraining order in force, but 
modified and changed it by permit- 
ting the working of the mine, and the 
disposition of the ore taken there- 
from, under regulations rected 
by the court. Tyler Min. v. Last 
fpanee Min. Co., 90 Fed. 15, 32 CCA 


95. Tyler Min. Co. v. Last Chance 


Min. Co., supra; Coosaw Min. Co. v. 
Farmers’ Min. Co., 51 Fed. 107. 
96. Montana Min. Co. v. St. Louis 


Min., ‘ete, Co., 23 Mont. 311, 58 P 
870; Montana Min. Co. v. St. Louis 
Min., etc., Co,, 19 -Mont.,343, 48 P 
305 Taft Hyp Ofer 650, 19 SCt 61, 43 
L. ed. 320]. 


97. Montana Min. Co. v. St. Louis 
Apes etc,, Co., 23 Mont. 311, 58 P 

98. Generally see Receivers [34 
Cyc 1}. 

Receiver as incident to injunction 
Gener any, See Receivers [84 Cyc 25, 

99. McMonigle v. Behring Dredg- 
ing Co., 5 Alaska 413; Hill v. Taylor, 
22 Cal. 191; Hurwitz v. Carolina Sand, 
ete., Co., 189 N.-C. 1, 126 SH'171. 

[a] fllustration.—Where plaintiff 
is entitled to an injunction pendentt 
lite, as prayed for, but the stopping 
of mining operations will cause a 
hardship, the court may, with the 
consent of defendant, appoint a re- 
ceiver for the product of the mining 
to hold it until the title to the claim 
ean be settled, and allow the work to 


proceed. McMonigle v. Behring 
Dredging Co., 5 Alaska 513. 
LP. Parker yoo’ Parker "82° NeMc 


165. 

2. See statutory provisions. 

3. United North, ete., Oil Co., Inc. 
Regnunooces (Tex. Civ. A.) 258 SW 


[a] TMlustration—Where mineral 
interests in several tracts of land 
containing valuable deposits of oil 
and gas are the subject of a partition 
suit and there is imminent danger of 
loss by drainage through the opera- 
tion of wells on adjacent land and 
the lease owners are unable to agree 
upon any plan of development for 
such minerals, the court could ap- 
point a receiver, under Rev, St. art 
2128 subd 1, with authority to con- 
tract for exploration upon considera- 
tion of a substantial part of the oil 
and gas as essential to protect 
against destruction. United North, 
ete., Oil Co., Inc. v. Meredith, (Tex. 
Civ. A.) 258 SW 550. 

[b] Royalty owners have no ade- 


quate remedy at law to enforce an 


implied covenant in their leases of 
oil lands requiring lessees under 
proper circumstances to drill offset 
wells to prevent drainage into adja- 
cent wells, and may petition for a 
receivership under Rev. St. art 2128 
subd 1, in a suit involving the prop- 
erty. United North, etc, Oil Co., 
Ine. v. Meredith, (Tex. Civ. A.) 258 
SW 550. 

4. Elk Fork Oil, ete., Co. v. Foster, 
99 Fed. 495, 39 CGA 615. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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§§ 520-521] 


stances of danger or probable loss as will move 
the conscience of a chancellor to interfere5 <A 
receiver will not be appointed where an injunction 
will protect all the rights to which applicant ap- 
pears to be entitled,* or where a party has title 
and possession under a lease in writing, enjoying 
rights apparently legal, except under urgent and 
peculiar cireumstances.” 

In a suit by the United States against a de- 
fendant who is in possession of land, the legal 
title to which is in the government and is unques- 
tioned, to restrain him from committing waste by 
extracting and selling oil therefrom, the govern- 
ment is entitled to the appointment of a receiver, 
pending a proceeding for the possession of the 
premises,® unless its pleading fails to show that a 
proceeding is pending to determine defendant’s 
right to the lands.® : 

[§ 521] g. Inspection and Survey of Minest°— 
(1) In Generai. In some jurisdictions, statutes 
have been enacted’! under which a court on the 
application or petition of a person owning or in- 
terested in a mining claim which is in the posses- 
sion of another person!? may order an inspection, 
examination, or survey of the lode or claim,§ 
for the purpose of protecting and preserving the 


5 Chicago,’ ete.,, Oil, ete., Co. . v. 
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petitioner’s possession, title, or interest;'t and the 
constitutionality of these statutes has been uni- 
formly sustained.1® A court of equity, however, 
has the inherent power, independent of statute, 
to compel a mine owner to permit an inspection 
of his works at the suit of a party who can show 
reasonable ground for suspicion that his lands are 
being trespassed upon through them,’® and may 
issue an injunction to permit such inspection.’ 
The statutes purporting to give such power there- 
fore are generally held to be merely declaratory 
of the inherent power already existing.'S <A stat- 
ute providing for a survey of mines by the county 
surveyor does not authorize a survey by order of 
the district court of that part of a mine which 
is located outside of the state, even though the only 
means of access thereto is by a shaft located in the 
state.19 

As dependent on pending of suit. Where no suit 
is pending, equity has no inherent power to order 
an inspection,2° and under some statutes,?1 an in- 
spection may be ordered only where there is ‘a 
suit pending involving some title or interest: int - 
the mine;2? but under other statutes such inspee- 
tion or survey may be ordered in the absence of 
a pending suit.?* 


View and inspection generally see|9 Mont. 468, 23 P 1022. 


U. S. Petroleum Co., 57 Pa. 83 Trial [88 Cyc 1313]. Nev.—-National Mines Co. v. Hum- 
6. Tarvin v. Walker’s Creek Coal, 11. See statutory provisions. boldt County Sixth Judicial Dist: 
etc., Co., 109 Ky. 579, 60 SW 185, 22] 12. See infra § 522. Ct., 34 Nev. 67, 116 P 996. 
KyL 1473; Hickey v. Parrott Silver, 18. U..S.—Montana Co. v. St. N. Y.—Howe’s Cave Lime, etce., Co, 
etc., Co., 25 Mont. 164, 64 P 330. Louis Min., ete, Co., 152 U. S. 160,| v. Howe’s Cave Assoc., 88 Hun 554, 
7 Chicago, ete. Oil, ete. Co. v.| 14 SCt 506, 38 L. ed. 398 [aff 9 Mont.| 34 NYS 848, 2 NYAnnCas 199 [aft 
U.S. Petroleum Co., 57 Pa. 83. 288, 23,P 510]: 147 N. Y. 721 mem, 42 NE 723 mem]. 
8 U. S. v. McCutchen, 234 Fed. Ida.—Bacon v. Federal Min., etc., Constitutional law generally see 
702. God 19) Tada; 136,)112.,P. 1055. Constitutional Law 12 C. J. p 653. 
[a] Facts held insufficient, in a Kan.—In re Carr, 52 Kan. 688, 35 16. U. S.—Henszey v. Langdon- 
Suit. by the United States to quiet| P 818. __,| Henszey Coal Min. Co., 80 Fed. 178; 
title to oil land alleged to have been Mont.—State v. Second Judicial] Thornburgh v. Savage Min. Co., 23 
fraudulently entered, to justify the] Dist. Ct., 29 Mont. 105, 74 P 132;|F. Cas. No. 13,986, 7 MorrMinR 667. 


appointment of a receiver pendente 


ee U. S. v. McCutchen, 217 Fed. 
[b] Uné@er the Pickett Act.—(1) 


Where the question whether defend- 
ant, the occupant of oil and gas- 
bearing lands, who sought patents 
therefor, was in diligent prosecution 
of work of discovery at the time of 
the presidential withdrawal, within 
the Pickett Act of June 25, 1910, 
c 421, was debatable, particularly as 
it was uncertain whether the group 
theory was applicable, an injunction 
to restrain further drilling for oil on 
disputed claims, unless necessary 
for the protection of the property, 
should be granted, and a receiver ap- 
pointed to take charge of the pro- 
ceeds of oil from wells on the dis- 
puted claims, although tke proceeds 
of such oil were practically im- 
pounded under defendant’s presen: 
contract with an oil company, and 
defendant was solvent, for the con- 
tract might be changed, and defend- 
ant’s assets dissipated. Wc ts saeve 
Honolulu Cons. Oil Co., 249 Fed. 167. 
(2) Rights under Pickett Act gener- 
ally see supra §§ 133, 134. 

Injunction by government against 
trespasser generally see supra § 158. 

9, Devil’s Den Cons. ‘Oil Co. v. 
U. S., 251 Fed. 548, 163 CCA: 542 
[rev 236 Fed. 973]. : 

{a] Tlustration.—A bill by the 
United States, alleging that defend- 
ants wrongfully entered into and 


held possession of mineral and oil. 


lands belonging to the United States, 
setting up fraud in the entry, but 
failing to show that any proceeding 
was pending in the land office to de- 
termine the right of defendants to 
the lands, is insufficient to warrant 
the appointment of a receiver by the 
court, pending the determination on 
the application for a patent. 
Den Cons. Oil Co. v. U. S., 251 Fed. 
548, 163 CCA 542 [rev 236 Fed. 973]. 

10. Inspection as incident to 


Devil's’ 


State v. Second Judicial Dist. Ct., 26 
Mont, 396, 68 P 570, 69 P 103. 

Nev.—National Mines Co. v. Hum- 
boldt County Sixth Judicial Dist. 
Ct.-34 Nev. 67, 116 P $96. 

B. 'C-“Hsquimalt, “ere R. Co. v. 
New Vancouver Coal Co. 6 B. C. 
194, 

Ont.—Right of Way Min. Co. v. 
La Rose Min. €o,, 14 Ont. L. 80, 9 
OntWR 678. 

And see cases infra note 15. 

fa]. Such statutes rest upon the 
principle that the parties should be 
enabled to put the court in possession 
of all the facts touching the contro- 
versy, to the end that their rights 
may be properly adjudicated. State 
v. Second Judicial Dist. Ct., 26 Mont. 
396, 68 P 570, 69 P 103. 

{b] An inspection of the under- 
ground workings of defendant’s 
mine may, upon the motion of plain- 
tiff, be ordered by the court for the 
purpose of ascertaining whether de- 
fendant has worked or is working un- 
der the surface of plaintiff’s claim, 
the nature and extent thereof, the 
quantity of ore or mineral removed 
therefrom, and also to ascertain the 
apex and location or position of 
lodes or veins which have been or 
are being operated by defendant un- 
der such surface. Star Min.,. etc., 
Co., Ltd: v. Byron N.. White Co., 9 


B. Cc. 422 (under Rule 514). 
14. Bacon v. Federal Min., etc., 
Co., 19. Ida. 136, 112, P 1055. Ana 


see cases supra note 13. 

15. U.S.—Montana Co. v. St. Louis 
Mins, ete.,’ Co, 152 U.S. 160,,14 SCt 
506, 38 L. ed. 398 [aff 9 Mont. 288, 23 
ol Os 

Kan.—In re Carr, 52 Kan. 688, 35 P 
818. 

Mont.—State v. Second Judicial 
DishewOte. 2o) Monte, LO. se 13 2: 
State v. Second Judicial Dist. Ct., 28 
Mont. 528, 73 P 230; State v. Second 
Judicial Dist. Ct., 26 Mont. 396, 68 P 
570,69 P 103, 25. Mont. 504, 65 


gsatety regulations see infra IV, A.'P 1020; Blue Bird Min. Co. v. Murray, 


Kan.—Culbertson v, Iola Portland 
Cement, Co... 87 Kane s5 2999125, 2 8a 
82, AnnCas1914A 610 [cit Cyc]. 

Mass.—Stockbridge Iron Co. v. 
Cone Iron Works, 102 Mass. 80. 

Mont.—St. Louis Min., etc., Co. v. 
Montana Co., 9 Mont. 288, 23 P 510. 

Nev.—National Mines Co. v.. Hum- 
boldt County Sixth Judicial Dist. Ct., 
34 Nev. 67, 116 P 996. 

N. J.—Thomas Iron Co. v. Allen- 
town Min. Co., 28 N. J. Eq. 77. 

Eng.—Bennitt v. Whitehouse, 28 
Beav. 119, 54 Reprint 311; Lonsdale 
v. Curwen, 3 Bligh 168 note, 4 Re- 
print 566; Bennett v. Griffiths, 3 KI. 
& E. 467, 107 ECL 467, 121 Reprint 
517; Lewis v. Marsh, 8 Hare 97, 34 
EngCh 97, 68 Reprint. 288. 

_ 17. Thomas Iron Co. vy. Allentown 
Min, Co... 28 Noid. Hav 77. . 

Injunctions generally see supra 
§§ 505-520. 

18. Bacon v. Federal Min., etc., Co., 
19 Ida. 136, 112 P 1055; State v. Sec- 
ond Judicial Dist. Ct., 26 Mont. 396, 
Goro 0sG9) Pa LO3. 
eae In re Carr, 52 Kan. 688, 35 P 

20. State v. Second Judicial Dist. 
Ct, 26 Mont. 433,68 “P1797; State, v. 
Second Judicial Dist. Ct., 26 Mont. 
412, 68 P 1134; State v. Second Ju- 
dicial” Dist; Ct. 26. Mont. °396, '68 P 
57.0, 69 Fb 103. 


21. See statutory provisions. 
22. Smuggler-Union Min. Co. v. 
Kent, 47 Colo. (320,112 PP 223" Peo. 


v. DeFrance, 29 Colo. 309, 68 P 267. 

[a] In Nevada Act Dec. 17, 1862 
(St. [1862] c¢ 387), authorizing. any 
owner of a mine to sue for damages 
for improper mining, and providing 
for an application for an order for a 
survey of mines, does not permit a 
survey of the boundaries and unde1- 
ground workings of adjacent mines 
unless there is a pending suit in- 
volving such mines. National Mines 
Co. v. Humboldt County Sixth Judi- 
cial Dist. Ct., 34 Nev. 67, 116 P 996. 

2G, in re Carr, oe KAN, 1005, oo 1 
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[§ 522] (2) Who May Apply for Inspection. An 
application or demand for an inspection may be 
made only by a person who owns or is interested 
in the mining claim in question;?4 an inspection 
cannot be demanded by a person who asserts no 
interest in the property of which inspection 1s 
sought, or through which entry is necessary to In- 
spect adjoining property.?® Where defendant sets 
up that the vein in controversy is an offshoot of 
one he owns, plaintiff may thereupon demand the 
right to inspect the latter.*® ; 
[§ 523] (3) Proceedings. The person applying 
for such inspection must allege and show a bona 
fide claim to possession of, title to, or interest in, 
the property sought to be inspected in order to 
give the court jurisdiction to make the order,” 
and allege facts which show a necessity for the 
inspection and examination in order to enforce or 
protect the rights of plaintiff.2* The petition need 
not charge the adverse party with a wrongful pos- 
session, but the wrong to be charged is the re- 
fusal to permit the inspection.2® Where, after an 
application for inspection has been filed, plaintiff 
amends his complaint, but without changing the 
theory of the cause of action or the issues, the 


amendment does not make it necessary to begin, 


the proceeding for inspection de novo.*° 

Notice and hearing. Ordinarily an order for in- 
spection should not be made without a notice to 
defendant and an opportunity to be heard in rela- 
tion thereto.*+ But this is not always necessary, as 
where the application is for the inspection of a 
worked out and almost abandoned mine, to ascer- 
tain the extent of the workings merely, and it ap- 
pears that leave to inspect has been refused,*? the 


818; State v. Second Judicial Dist. 
Ct., 26 Mont. 416, 68 P 794, 946; St. 
Louis Min., etc., Co. v. Montana Co., 
9 Mont. 288, 23 P 510 [aff 152 U. S. 
160, 14 SCt 506, 38 L. ed. 398]; Na- 


510]; 


{a] 
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38 L. ed. 398 [aff 9 Mont. 288, 23 P 
Thomas Iron Co. v. Allentown 
Min. Con. 28eNeed. aot 3 Whaley ove 
Braucker, 10 Jur. N. S. 535. 

Time to answer affidavits.— 


[§§ 522-525 


granting of the order, in such a case, on the mak- 
ing out of a prima facie case entitling plaintiff 
to it, being almost a matter of course.** 

[§ 524] (4) Propriety and Time of Order. The 
propriety of granting an order of inspection and 
survey lies very largely in the discretion of the 
trial court,’ and an inspection of a mining claim 
involved in litigation may be ordered, on just cause 
shown, even though entry must be made through 
lands of the adverse party,*° and even though a 
temporary injunction has been issued.*® 

The evidence upon which an order of inspection 
and survey may be made need go no further than 
would be necessary to support a search warrant 
in a given case;3” and where the evidence indicates 
conditions to justify a well-grounded belief that 
the adverse party is trespassing upon applicant’s 
rights the order should be made.** 

Before pleading. Under some statutes,®® such an 
order may be granted, pending litigation, before 
the issues are made up,?° or before pleading, to 
enable plaintiff to state his case according to the 
faets;*2 and for the further reason of preserving 
evidence that might be lost by delay.*? 

[§ 525] (5) Scope of Order. Inspection orders 
are in their nature search warrants to obtain evi- 
dence,** and should always be limited by the ne- 
cessities of the case.4*# The order may prescribe 
the terms or conditions upon which the inspection 
may be made.*® An order granting inspection of 
underground workings should determine and fix the 
means of access,*® and strictly limit the examina- 
tion to the workings of which it is necessary for 
plaintiff to have knowledge in order to elucidate 
the issues;#7 but may carry with it the right to 

41. Esquimalt, etc., R. Co. v. New 
Vancouver Coal Co. 6 B. C. 194; 
Right of Way Min. Co. v. La Rose 


Baas Co., 14 Ont. L. 80, 9 OntWR 


tional Mines Co. v. Humboldt County 
Sixth Judicial Dist. Ct., 34 Nev. 67, 
t16) Eu996. 

24. Montana Co. v. St. Louis Min., 
ete., Co,, 152, U.. S.. 160, 14 SCt 506, 
38 L. ed. 398 [aff 9 Mont. 288, 23 b 


510]; Bacon v. Federal Min., etc., 
Co; L9ida 4136, 112. 1055. 

25. Bacon v. Federal Min., etc., 
Co., supra; State v. Second Judicial 


Dist. Ct., 26 Mont. 433, 68 P 797. 

26. Duggan v. Davey, 4 Dak. 110, 
26 NW 887. 

27. Bacon v. Federal Min., 

Co., 19 Ida. 136, 112 P 1055. 

{a] Allegations held insufficient.— 
A complaint alleging that plaintiff is 
a judgment creditor of defendant and 
has caused an execution to issue on 
such judgment to be levied on an in- 
terest of defendant in a mining claim 
does not show a State of facts suffi- 
cient to entitle plaintiff to an order 
permitting him to examine and in- 
spect property prior to the execution 
sale. Bacon v. Federal Min., etc., Co., 
£9 Ida. £36,.112 P 1055. 

28. Bacon v. Federal Min., 

Co., supra. 

[a] Allegations held insufficient.— 
A complaint alleging that plaintiff is 
a judgment creditor, and has caused 
execution to be levied on property of 
the judgment debtor, does not show 
any necessity for an order permit- 
1ne plaintiff to inspect the property 

le 


etc., 


etc., 


levied on, under Rev. Codes § 4542, 
before execution sale. Bacon  v. 
Federal Min., etc., Co. 19 Ida. 136, 
112 P 1055. 


29. State v. Second Judicial Dist. 
Ct., 26 Mont. 396, 68 P 570, 69 P 103. 

30. State v. Second Judicial Dist. 
Ct,, 30 Mont, 206, 76 P 206. 

31. Montana Co. v. St. Louis Min., 
etc., Co., 152 U. S. 160, 14 SCt 506, 


An inspection will not be allowed un- 
til time is given to defendant to an- 
swer the affidavits upon which the 
application is based. Whaley v. 
Braucker, 10 Jur. N. S. 585. 

32. Thomas Iron Co. v. Allentown 
Min. Co., 28. N. J. Ha. 77 

33. Thomas Iron Co. 
Min. Co., supra. 

34. State v. Second Judicial Dist. 
Ct., 29 Mont. 105, 74 P 132; State v. 
Second Judicial Dist. Ct., 26 Mont. 
416, 68 P 794, 946; Centre Star Min. 
Co. v. Iron Mask Gold Min. Co., 6 
B. C. 355. 


vy. Allentown 


35. State v. Second Judicial Dist. 
Ct., 26 Mont. 483, 68 P 861. 

36. State v. Second Judicial Dist. 
Ct., 26 Mont. 416, 68 P 794. 

37. State v. Second Judicial Dist. 
Ct., 26 Mont. 483, 68 P 861. 

Hvidence to support search war- 
rant generally see Searches and 
Seizures [35 Cyc 1266]. 

$8. Penny v. Central Coal, etc., 


Co., 188 Fed. 769, 71 CCA 135; State 
v. Second Judicial Dist. Ct., 28 Mont. 
528, 73 P 230; State v. Second Judi- 


aa Dist; Ct. (265 Mont... 482" 68) 7e 
[a] Evidence in trespass for the 


removal of cecal from beneath the 
surface of the land by defendant, the 
excavation being in defendant’s pos- 
session, has been held such that the 
court should grant plaintiff’s applica- 
tion for a survey of the mining opera- 
tions in order to disclose the direc- 
tion of such excavation and to ascer- 
tain the quantity of mineral ex- 
tracted. Penny v. Central Coal, etc., 
Co., 138 Fed. 769, 71 CCA 135. 

39. See statutory provisions. 

40. State v. Second Judicial Dist. 
OF) 26 Mont. 396, 68 P 570, 69 P 


42. Esquimalt, ete., R. Co. v. New 
Vancouver Coal, Co,...6).B. SF 294. 
Right of Way Min. Co. v. La Rose 
re Co., 14 Ont. L. 80, 9 OntwR 

43. State v. Second Judicial Dist. 
Ct., 26 Mont. 483, 68 P 861. é 

Search warrants generally see 
Searches and Seizures [35 Cyc 1263] 
_ a4. Smuggler-Union Min. Co. v. 
ea aR alo: leetrd P 223; State 
v. Secon udicial Dist. Ct., 2 3 
416, 68 P 794, 946. epee 

[a] WMustration.—Where, in a suit 
to determine ownership of certain ore 
bodies, the parties base their respec- 
tive claims on the asserted ownership 
of the apex of a vein, to determine 
which will necessitate a following of 
the vein from the surface, an order 
requiring the owner of the surface 
openings to allow the other party to 
enter such openings for the purpose 
of surveying beneath the surface 
should be limited to those openings, 
although examination should be al- 
lowed of all the workings made in 
pursuit of the vein in the direction 
of the strike, to determine the con- 
tinuity of its direction as well as the 
angle of the dip. State v. Second 
judicial Dist. Ct., 26 Mont. 416, 68 P 

45. Esquimalt, ete., R. Co. v. New 
Vancouver Coal Co., 6 B. CG. 194. 

[a] mu for damages.— 
The order should contain an under- 
taking for damages, and the practice 
does not require security to be given. 
Star Min,, etc., Co., Ltd. v. Byron N. 
White Co., 9 B. C. 9. 

46. State v. Second: Judicial Dist. 
Ct., 30 Mont. 206, 76 P 206. 

47. State v. Second Judicial Dist. 
Ct., supra; State v. Second Judicia! 
Dist. Ct., 28 Mont. 528, 73 P 230. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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make copies of the plans of such underground work- 
ings.#® Plaintiff may be granted access to under- 
ground workings through defendant’s shaft or open- 
ing if this is necessary,#? but not otherwise ;°° 
and if necessary the order may require defendant 
to use its appliances to lower and raise plaintiff 
or his agents in making such inspection, and pre- 
seribe the amount to be paid therefor.®t Where, 
in a suit to determine a mining claim, operations 
are continued pending the action, the court may 
properly designate employees of the adverse party 
to make weekly inspection of the premises under 
reasonable restrictions.®” 

Order of enforcement. A further order may be 
granted to compel defendant to comply with the 
order of inspection, where he has failed or refuses 
to do so.°* 

{§ 526] (6) By Whom Inspected. Under prob- 
ably most statutes,®°* the inspection and survey may 
be made by the petitioner or his authorized agent,°* 
and he is entitled to free access to the mine in 
question for that purpose;°* and any interference 
with him while acting under such order constitutes 
a contempt of court.57 But under some statutes 
the inspection should be made by the county sur- 
veyor,°® or by other indifferent persons who should 
not reveal any information without the sanction 
of the court.®® 

[§ 527] (7) Expense of Inspection; Security for 
Damage. Under some statutes®® the expense or 
costs of the order and inspection and survey must 
be paid by the person applying therefor,*! unless 
he subsequently maintains an action and recovers 
damages by reason of a trespass threatened prior 
to the survey.® It has been held proper to allow 
reasonable expenses of the inspection in the costs 
of the suit.%? 

Expense of using appliances. Where the order 
allowing an inspection of defendant’s workings re- 
quires defendant to use its appliances to lower 
and raise plaintiff’s agents in making such inspec- 
tion, it must provide for the payment by plaintiffs 
of the expenses incident thereto upon the pre- 
sentation of a claim therefor by defendant,** but 
the court should not arbitrarily fix the amount to 

48. Star Min., etc., Co. v. Byron N.| Ct, 
White Co., 9 B. C. 422; Star Min., etc., 


Co., Ltd. v. Byron N. White Co., 9 
iBy, (ON OR : 

49. State v. Second Judicial Dist. 
Ct., 26 Mont. 416, 68 P 794, 946. 

[a] Tllustration. —An_ inspection 
order in an action relative to mining 
claims, where the respéctive parties 
assert title to certain ore bodies, each 
basing his claim on an asserted own- 


MINES AND 


54 Reprint 311 


incur). 
52. 


30 Mont. 206, 76 P 206; State v. 
Second: Judicial Dist. Ct., 
105, 74 P 132; State v. Second Judicial 
Dist. Ct., 28 Mont. 528, 73 P 230. 
Bennitt v. Whitehouse, 28 Beav. 119, 
(authorizing plaintiff 
to use defendant’s machinery for de- 
scending and ascending, doing no in- 
jury to defendant’s work, and paying | Ct., 
defendant any expense which he may 
See also infra § 527. Cir 
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be paid for lowering the inspectors into, and hoist- 
ing them from, the mine, without hearing evidence 
in reference to the actual cost. Where in a suit 
in which a temporary injunction is issued, the 
court subsequently orders defendant to pump out 
the mine to permit an inspection by complainant, 
defendant may be allowed the cost of such pump- 
ing’.®¢ 

Security for damage. Ordinarily security to 
cover damages is not required to be given by the 
one applying for such inspection,®’ unless the in- 
spection is likely to necessitate acts which will cause 
injury.®® 

[§ 528] B. Sales and Conveyances; In General®® 
—1l. Options and Executory Contracts—a. In Gen- 
eral. As a prospective purchaser of mining prop- 
erty usually desires some time to investigate before 
completing the purchase, it is quite usual for such 
purchaser to obtain an option on the property or 
for the parties to make an executory contract of 
sale. Such options or contracts are in the main 
governed by the general rules of law, applicable - 
to options,’° or executory contracts in respect of 
real property,’! except to the extent that the pe- 
culiar nature and condition of the property involved 
and the usages and customs relating thereto give 
rise to particular rules and principles. ee 

Modification.7? Where there had been no default 
under a contract for the purchase of mining claims, 
the consideration for such contract is sufficient to 
support a modification thereof,’* such as with re- 
spect to the time of payment.7> If a principal 
modifies the terms of a contract by his agent for 
the sale of mineral rights and the purchaser ac- 
cepts the contract with knowledge of such change 
and without objection thereto, he will be deemed 
to have acceded to the modification, and will be 
bound thereby.*® 

[§ 529] b. Option, Executory Contract, or Other 
Form of Contract. Whether a particular agree- 
ment in reference to mining property is an option 
or executory contract of sale or some other form 
of contract or conveyance is controlled by the in- 
tention of the parties as shown by the terms of 
the agreement.” Where by such terms it is left 


Humboldt County Sixth yhudicial Dist. 
29 Mont.| Ct., 34 Nev. 67, 116 P 996. 

62. National Mines Co. v. Hum- 
boldt County Sixth Judicial Dist. Ct., 
supra. 

63. Stockbridge Iron Co. v. Cone 
Iron Works, 102 Mass. 80. 

64. State v. Second Judicial Dist. 
anee Mont. 528, 73 P 230. 


See 


State v. Second Judicial Dist. 
gate Mont. 206, 76 P 206. 


ership of the apex of the vein, to de- 
termine which will necessitate a fol- 
lowing of the vein from the surface, 
the court may properly grant an order 
requiring the owner of the surface 
openings to allow the other party 
to enter such openings for the pur- 
pose of surveying beneath the sur- 
face, although the latter party has 
complete maps up to the commence- 
ment of the suit, after which it was 
excluded, and the work of removing 
the ores rapidly pushed. State v. 
Second Judicial Dist. Ct., 26 Mont. 
416, 68 P 794. 

50. State v. Second Judicial Dist. 
Ct., 28 Mont. 528, 73 P 230. 

2 [a] Thus, where most of the work- 
ings in one of defendant’s claims can 
be readily reached through plain- 
tiff’s shaft, it is error to allow plain- 
tiff access to defendant’s workings 

' exclusively through defendant’s 

shafts, and hy means of the latter’s 

appliances. tate v. Second Judicial 

Dist. Ct., 28 Mont. 528, 73 P 230. 
51. State v. Second Judicial Dist. 


State v. Second Judicial Dist. 
Ct., 26 Mont. 416, 68 P 794. 

53. Star’ Min., ete., Co., Ltd. v. 
Byron N. White Co., 9 B. C. 422. 

54. See statutory provisions, 

55. Montana Co. v. St. Louis Min., 
Otc. Com toe wuss. LOOM ASCE DOG: 
38 L. ed. 398; Bacon v. Federal Min., 
etc, Co.; 19 dar 136; 112° -P 1055. 
State v. Second Judicial Dist. Ct., 26 
Mont. 416, 68 P 794, 946. And see 
cases passim supra §§ 521-525. 

56. Montana Co. v. St. Louis Min., 
ete., Co., 152 U. S. 160, 14 SCt 506, 38 
L. ed. 398 [aff 9 Mont. 288, 23 P 510]. 

57. Montana Co. v. St. Louis Min., 
Eten (Co. 1b2) U.S 1607 14 eSCt 506, 
38 L. ed. 398. 


58. In re Carr, 52 Kan. 688, 35 P 
818. 
59. Esquimalt, etc., ee Co. v. New 


Vancouver Coal Co., 6 B. 194. 

60. See statutory rtaae: 

61. State v. Second Judicial Dist. 
Ct., 29 Mont. 105, 74 P 182; State v. 
Second Judicial Dist. Ct., 28 Mont. 
528, 73 P 230; National Mines Co. v. 


Tyler Min. Co. v. Last Chance 
Min. Co., 90 Fed. 15, 32 CCA 498. 

67. St. Louis Min., ete., Co. v. Mon- 
tana Co., 9 Mont. 288, 23 P 510 {aff 
abe U.S. 160, 14 SCt 506, 38 L. ed. oon 

68. Bennett v. Griffiths, 3 E. & E 

467, 107 ECL 467, 121 Reprint Bute 

69. Deeds generally see Deeds 18 
Cond DaloD: 

Option for lease see infra § 590. 

70. See generally Vendor and Pur- 
chaser [39 Cyc 1232]. 

71. See Vendor and Purchaser [39 
Cye 1299]. 

72. See infra §§ 529-539. 

73. See generally Vendor and Pur- 
chaser [39 Cyc 1350]. 

74 Sunset Copper Co. v. Black, 115 
Wash. 132, 196 P 640. 

75. Sunset Copper Co. v. Black, 
supra. 

Time of payment generally see 
infra § 534. 

76. Armstrong v. Maryland Coal 
Co., 67 W. Va. 589, 69 SH 195. 

77. Cal.—Reed v, Hickey, 13 Cal. 
A. 136, 109 P 38. 
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to the discretion or option of one of the parties 
as to whether he will accept or reject the offer 
of sale of the mining property, it is merely an 
option contract of sale7® and is not a completed 


sale,’® until acceptance has been made in accordance 
$.89 


with the terms of the agreemen 


may be in the form of a lease with an option to 
purchase;®! but an agreement indorsed on a mining 
lease that within two years thereafter the lessee 
shall pay the lessor a gross sum in lieu of the 
rental reserved in the lease, and thereupon the lessor 
shall convey the mine to the lessee, is an absolute 
undertaking by the lessee to purchase the mine for 
the price named within the time stipulated, and not 


a mere option.®? 
Executory contract. 


Ida.—Virginia Min. Co. v. Haeder, 
382 Ida. 240, 181 P 141. 
ee v, Leathe, 178 SW 

N. J.—Suffern v. Butler, 21 N. J. 
Eq. 410. 

Pa.—Thompson v. Craft, 238 Pa. 
125, 85 A 1107: 

Ont.—Dube v. Mann, 3 OntWN 1580, 
22 OntWR 751, 4 DomLR 164. 

{a] Contract of sale and not op- 
ticn.— (1) Pritchard v. McLeod, 205 
Fed. 24, 128 CCA 382; Reed v. Hickey, 
13 Cal. A. 136, 109 P 38; Knisely v. 
Leathe, (Mo.) 178 SW 453.. (2) An 
agreement concerning mining claims 
is a contract of sale and purchase 
and not a mere option to purchase, 
which provides not for a small down 
payment, but for a cash payment of 
a part of the ‘price and the paymenv 
of the balance of the purchase price, 
in two cash installments within one 
year and the vendors are to sell and 
the purchaser is to purchase all the 
right, title, and interest of the 
vendors in the mining claims and 
the purchaser goes into possession 
and continues therein until after all 
the purchase money is paid, when he 
receives from the vendors written 
documents transferring to him all 
their right, title and interest in the 
claim. Dube v. Mann, 3 OntWN 1580, 
22 OntWR 751, 4 DomLR 164. 

78. U. S.—Sandoval v. Randolph, 
222 U. S. 161, 32 SCt 48, 56 L. ed. 142 
[aff 11, Ariz. 371,95 P 119]; Levy..v: 
ED 235. Hed, . 46) 148 CCA 

Ariz.—Harper v. Independence Dev. 
Cox, 13 “Ariz. 176, 108 P 701% 

Cal.—Johnson: v. Clark, 174 Cal. 
582, 163 P 1004. 

Ida.— Virginia Min. Co. v. Haeder, 
32; Ida. 240,° 181 P 141; Smith: v. 
Beebe, 31 Ida. 469, 174 P 608. 

Ind.—Risch v. Burch, 175 Ind. 621, 
95 NE 1238. 

Mont.—Snider v. 43 
Mont. 203, 115 P 411. 

Or.—Grand Prize Hydraulic Mines 
v. Boswell, 83 Or. 1, 151 P 368, 162 
P 1063. 

Pa.—In re McBride, 267 Pa. 250, 110 
A 149. 

Tex.—Witherspoon vy. Staley, (Civ. 
A.) 156 SW 557. 

Tllustrations of option con- 
tracts.—(1) An ‘instrument whereby 
an owner of a mining claim leases 
the same and agrees to convey the 
claim to the lessee for a _ specifiea 
sum, payable in installments on des. 
ignated dates, and whereby the lessee 
is given possession with a right to 
carry on mining operations on ac: 
counting for a part of the value of 
the ore mined, and providing that, 
if the lessee fails to pay the price 
on the last designated date, the agree- 
‘ment to convey shall be void, when 
construed as an entity, as it must be, 
is) but an, option. “Snider \'v."Yar- 
brough, 43 Mont. 208, 115 P 411. (2) 
A contract by which the owners of 
a mine agree to sell the mine to de- 
fendant in consideration, with right 
of redemption within six months, of 


Yarbrough, 


Where although there is 
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The contract | a conveyance or 


a memorandum 


ity of the coal 


ra yt ye. 


1) ee, oe 


[§§ 529-530 


an agreement of sale, the contract is not complete, 
but there is something further to be done or 
agreed upon, or it depends upon some contingency 
or future act of one of the parties, it is an execu- 
tory contract to sell the mining property and not 


completed contract of sale.8? Thus 


of agreement, leasing all the eoal 


or other mineral in or under a parcel of land, 
specifically described, the amount of which is to 
be determined by the actual result of the mining 
operations, and,the liability to mine it by the qual- 


or mineral and attendant expense, 


is an executory contract of sale and not a deed.®* 
[§ 530] ¢. Requisites and Validity.*° 


As in the 


case of option sales of real property in general,**® 


a specified sum, with the further 
agreement that they will not exer- 
cise the right of redemption if he 
pays to them the further considera- 
tion of a specified sum, is nothing 
more than an option. Sandoval: v. 
Randolph, 222 U. S. 161, 32 SCt 48, 
56 Lied. 142 [aff \11 Ariz. 371,95. P 
119]. (8) A contract to convey min- 
ing claims for a specified sum in cash 
and specified payments in one ana 
two years, stipulating that the pur- 
chaser or his assigns may take pos- 
session of the claims and develop 
them during the life of the agree- 
ment, and that the purchaser agrees 
to abide by the terms of the agree- 
ment, and in default of any of the 
payments to surrender the property 
to the owner and forfeit all moneys 
paid and expended, is a mere option 
to purchase, for the purchaser is left 
to his election within the life of the 
agreement to purchase or to forfei. 
his rights. Harper: v. Independence 
Dev iGo.,,13 Ariz. 1176,. 208) P71. 

79. Virginia Min. Co. v. Haeder, 
32 Ida. 240, 181 P 141; Smith v. Beebe, 
31 Ida. 469, 174 P 608; In re McBride, 
267 Pa. 250, 110 A 149. And'see cases 
supra note 78. 

[a] Illustration.—A contract by 
the owner of mining property to de- 
liver a deed on receipt of a certain 
consideration within a specified time, 
but leaving it optional with the pur- 
chaser either to make payments or 
to forfeit any payments made, and 
authorizing him to enter property and 
ship ores on payment of fixed per 
cent, of net returns to be applied on 
purchase price, is not a contract of 
purchase and sale. Virginia Min. Co. 
v. Haeder, 382 Ida. 240. 181 P 141. 


rey In re McBride, 267 Pa. 250, 110 
[a] Yllustration.—Where a vendor 


in consideration of one dollar agrees 
to convey to a purchaser ali the coal 
in certain land by contract providing 
that in case the purchaser “elects to 
purchase said coal he will manifest 
such purpose by written notice’ on 
or before a certain date and within 
a specified period after such “elec. 
tion” pay the specified purchase price 
in the specified manner, the contract 
is merely an option for the purchase 
of coal and does not become an abso- 
lute agreement of sale until notice 
of acceptance. In re McBride, 267 Pa. 
250, 110 A 149. 
eS ei a 9 generally see 
81. Cunningham y. Pettigrew, 169 
Fed. 335, 94 CCA 457; Williams 
v. Eldora-Enterprise Gold Min. Co., 
35 Colo. 127, 83 P 780; Virginia Min. 
Co. v. Haeder, 32 Ida. 240, 181 P 141; 
Flynn v. White Breast Coal, etc., Co., 
72 Iowa 738, 32 NW 471. See gen- 
vere Vendor and Purchaser [39 Cyc 
[a] Ilustration.—A contract by 
the owner of mining property to de- 
liver a deed on receipt of a certain 
consideration within a specified time, 
but leaving it optional with the pur- 
chaser either to make payments or 


infra § 


an option contract should be based on a valid con- 


to forfeit any payments made, and 
authorizing him to enter the property 
and mine ores on payment of a per- 
fcentage of net returns to be applied 
on purchase price, is merely a lease, 
with an option to purchase. Vir- 
ginia Min. Co. v. Haeder, 32 Ida. 240, 
181,P 141, 

see Suffern v. Butler, 21 N. J. Ea. 


83. Ferguson v. McGuire, 17 Ida. 
141, 104 P 1028; Hunter v. Sutton, 45 
Nev. 430, 205 P 785; Genet v. Dela- 
ware, etc.,. Canal Co., 136.-N. Y, 593, 
382 NE 1078, 19 LRA 127 [rev 8 NYS 
822]; Crabb v. Bell, (Tex. Civ. A.) 
220 SW 623. 

[a] Illustrations.—(1) A contract 
giving parties the option to go on 
land and extract minerals and to pay 
for the land out of ore extracted, but 
not requiring them to take the lana, 
even after electing. to assume the 
contract, is in its essence an execu- 
tory unilateral agreement without 
mutuality, notwithstanding they are 
ready and able to complete the con- 
tract. Hunter v. Sutton, 45 Nev. 4306, 
205 P 785. (2) A written contraci, 
whereby, in consideration of a. cer- 
tain sum, a husband and wife obligate 
themselves to execute and deliver to 
a@ purchaser a deed conveying one 
half of the oil, gas, and other min- 
erals in and under a certain tract of 
land, the deed to be placed in escrow 
in a bank until examination and ap- 
proval of title and payment, is an 
executory contract, no title passing tu 
the grantee until performance of the 
conditions of the escrow agreement: 
Crabb v. Bell, (Tex. Civ. A.) 220 SW 
623. (8) Where a contract states 
that, in consideration of a sum stipu- 
lated to be paid one half in cash as 
therein provided and the other one 
half in treasury stock of a mining 
company, the first parties thereby 
.sell certain mining claims to second: 
party, trustee, to have and to hola 


the same free of all encumbrances,: 


and provides that the second party 
and his associates are to do all as- 
sessment work and open up. the 
claims to the best interest of the 
company, it is a contract to sell such 
mining claims, not a contract of abso- 
lute sale. Ferguson y. McGuire, 17 
Ida. 141, 104 P 1028. 

84. Genet v. Delaware, etc., Canal 
GCo,;¢ 186, Ney You 598nn82 gNEL 1078, £9 
LRA 127 [rev 8 NYS 822]; Genet v. 
Delaware, etc., Canal Co., 2 App. Div. 
491, 37 NYS 1087 [rev 13 Misc. 409, 
85. NYS 147]. 

{a] The difficulty in the way of 
treating such a contract as a deea 
of land is that it shows all the title 
to the coal was to pass in the future 
and conditionally upon the existence 
of facts later to be _ ascertained. 
Genet v. Delaware, etc., Canal Co., 136 
Ni, Yoo 98, 32: GE LOT8) 19 RA 22% 
[rey 8 NYS 822]... a 

85. Application of statute of 
frauds see Frauds, Statute of § 153. 


86. See generally Vendor and Pur- : 


chaser [39 Cyc 1182 et seq,. 1232 et 
seq]. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


‘ 
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sideration,®* and does not constitute a sale or a 
contract of sale of the mining property and can- 
not be enforced as such until it has been accepted 
and acted upon in accordance with the terms of 
the option agreement,®® and notice of such aceept- 
ance has been given to the vendor,®® or until the 
performance of some act equivalent to an election 
prescribed ;°° 
although a mining lease containing also an option 
to the lessee to purchase is not signed by the 
lessee, so that the part relating to the sale is 
nudum pactum, it nevertheless becomes, on payment 
of part of the purchase price, converted into an 


to purchase upon the terms 


enforceable contract of sale.% 


Validity. An agreement to convey a portion of 
a mining claim, executed in settlement of an ad- 
verse suit, and before the patent has issued, is 
valid®* ‘and not against public policy.% 
tract to permit a person to prospect for mineral 
substances, and in case of success to purchase the 
land at a specified price, is but a promise of ! 


87. McKay v. Tally, (Tex. Civ. A.) 
220 SW 167; Hunner vy. Mulcahy, 45 
Wash, 365, 88 P 521. See generally 
Vendor and Purchaser [39 Cyc 1233]. 

{a] A valuable consideration will 
Support an option to buy oil lands. 
Mckay v. Tally, (Tex. Civ. A.) 220 
SW 167. 

{b] Estoppel to assert want of 
consideration.—(1) An assignee of an 
option contract for the purchase of 
mining claims cannot defeat a re- 
covery of the price for the assign- 
ment on the ground of want of con- 
Sideration, because the contract did 
not contain a sufficient description 
of the property, and had expired by 
its own limitation at the time of the 
assignment, where such matters ap- 
peared on the face of the contract, 
and were observable by the assignee 
at the time of the assignment, anda 
where there was no fraud inducing 
the assignment. Hunter v. Mulcahy, 
45 Wash. 365, 88 P 521. (2) Hstoppel 
generally see infra § 532. 

83. Cal.—Johnson v. Clark, 174 Cal. 
582, 1638 P 1004. - 

Ba auaebanl is v. Darnell, 5 Colo. 

Ky.—Green River Coal Min. Co. v. 
Brown, 140 Ky. 332, 131 SW 13. 

Mo.—Knisely v. Leathe, 178 SW 


453. 

Utah.—Caine_ v. 37 
Utah 69, 106 P 945. 

See generally Vendor and Pur- 
chaser [389 Cye 1237 et seq]. 

{al Acceptance held sufiicient.— 
By the purchaser’s requiring an en. 
gineer’s report as permitted by the 


Hagenbarth, 


contract. Knisely v. Leathe, (Mo.) 
178 SW_ 4538. 
{b] Acts not amounting to accept- 


ance.—(1) Where plaintiff understood 
that defendant, an optional buyer ot 
plaintiff’s mining claims, was going 
on the property with an employee to 
prospect to determine whether he 
would accept the fact that defendan. 
went into possession did not amount 
to acceptance. Johnson v. Clark, 174 
Cal. 582, 168 P 1004. (2) An act of 
a third person, to whom the holder 
of optional contract to purchase min- 
ing property has agreed to convey an 
undivided interest, in paying the 
seller in the optional contract one 
thousand dollars, and executing notes, 
is not an acceptance of the optional 
contract. Johnson v. Clark, supra. 

89. Ray Coal Min. Co. v. Ross, 169 
Towa 210, 151 NW 63; Green River 
Coal. Min. Co. v. Brown, 140 Ky. 332, 
131 “SW. -13;, Cambria.’ Iron, Co: wv. 
Weidy 2226 Pa. 1227 1b, A e186.) See 
generally Vendor and Purchaser [39 
Cye 12388]. 

{a] A notice that a party to an 
option contract elects to purchase the 
mining privileges mentioned in the 
contract on the terms therein stated 
converts the option into a contract 
of bargain and ‘sale. Green’ River 
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and 


General. 


[40 O.3.] 951 


sale, subject to a suspensive condition, and is not 
void, because no time is fixed, as in restraint of 
trade, and a perpetuity, or contrary to publie 
policy,®* or because the purchaser might prevent 
success by abstaining from prospecting.®> 
tract of sale of all the oil, gas, coal, sulphur, 
and other minerals, in and under a described tract, 
that may be found by drilling and mining opera- 
tions which may be conducted on the land, is a 
valid contract of sale, which the purchaser may not 
destroy by failing to drill or mine. 

[§ 531] d. Construction and Operation—(1) In 
The rules relating to the construction of 


A con- 


contracts in general,®’ particularly those relating 
gs oy ge g 


A eon- 


Coal Min. Co. v. Brown, 140 Ky. 332, 
131, SW..13. 

{b] Written notice.—Where an op- 
tion for the purchase of coal in place 
stipulates that notice of the accept- 
ance thereof shal! be given in writ- 
ing, the question whether written no- 
tice has been given is for the jury. 
Cambria Iron Co. v. Leidy, 226 Pa. 
122, 75 A. 186. 

80. Gordon v. Darnell, 5 Colo. 302. 

{a] Taking possession and making 
improvements without objection, un- 
der a bond, conditioned to convey a 
mining claim upon payment or de- 
posit of a certain sum within a given 
time, which is not signed by the 
obligee and which contains no clause 
giving him possession during the op- 
tion, and expresses no consideration 
for the option given, cannot be con- 
sidered equivalent to an election to 
purchase or be construed as a per- 
formance. Gordon v. Darnell, 5 Colo. 
302, 307 (“It cannot be said that an 
entry of this character, unauthorized 
by the bond, and without the express 
assent of the plaintiffs, is such an 
entry as is equivalent in law to a 
sealing of the bond. ... Nor can it 
be considered equivalent to an elec- 
tion to purchase the mine, so far as 
the written contract is concerned, 
for that prescribes a different mode 
of electing, viz., the payment or de- 
posit of the purchase-money; and it 
is equally difficult to comprehend how 
taking possession and making im- 
provements can be construed as per- 
formance in this case, at least under 
the written obligation in evidence, 
since none of its provisions contem- 
plate such acts’). . 

91. Williams v. Eldora-Enterprise 
Gold Min. Co., 35 Colo. 127, 83 P 780. 

92. Montana Min. Co. v. St. Louis 
Min., etc, Co., 20 Mont. 394, 51 P 
824 [aff 171 U. S. 650, 19 SCt 61, 43 
L. ed. 320). 

93. Montana Min. Co. v. St. Louis 
Min., etc., Co., supra. 

94. Anse la Butte Oil, etc., Co. v. 
Babb, 122 La. 415, 47 S 754. 

95. Anse la Butte Oil, etc. Co. v. 
Babb, supra. 

[a] Under statutes.—Under Cir. 
Code art 2034, which provides that 
every obligation is null that has been 
contracted on a potestative condition 
on the part of him who binds him- 
self, and art 2035 which limits the 
previous section to such conditions 
as make the obligation depend solely 
on the exercise of the obligor’s wil 
excluding conditions that the obligo. 
shall do or refrain from doing a cer- 
tain act, a contract by which plain- 
tiff’s assignor is to purchase the land 
in controversy in case of success in 
finding commercial substances there- 
in is not void because the assignor 
might prevent success by abstaining 
from drilling on any of the lana. 
Anse la Butte Oil, etc., Co. v. Babb, 


to the construction and operation of contracts of 
sale of real property,°® apply in ascertaining the 
intentions of the parties, and in accordance there- 
with fixing their rights and liabilities, under an 
option or contract for the sale of mining prop- 
erty,°® such as in regard to the terms and cendi- 
tions of payment for the property or interests,* 


122 La. 415,°47 S 754. 

96. Whited v. Johnson, (Tex. Civ. 
A.) 167 SW 812. 

97. See Contracts §§ 481-592. 

98. See generally Vendor and Pur- 
chaser [39 Cyc 1295 et seq]. 

93. U. S.—Johnson vy. Draney, 284 
Fed. 545; Munro v. Smith, 243 Fea. 
654; Nease v. Coal, ete, R. Co., 195 
Fed. 987 [rev on other grounds 207 
Fed. 23%, 124 CCA 507). 

Cal.—Barandun vy. Barandun Min., 
etec., Co,, 172) Cal.1250) 156) P avs. 

Ill.—Madison Coal Corp. v. Pitts- 
hurgh Coal Co., 305 Ill, 97, 187 NE 111 
[rev 222 Ill. A. 237]. 

La.—Anse la Butte Oil, ete., Co. v. 
Babb, 122 La. 415, 47 S 754, 

Mont.—Snider v. Yarbrough, 43 
Mont. 203, 115 P 411. 

Tex.—Holland v. De Walt, (Civ. A.) 
225 SW. 216. 

Utah.—Caine  v. 37 
Utah 69, 106 P 945. 

W. Va.—Chambers v. Simmons, 76 
W. Va. 174. 85 SE 182; Armstrong v. 
Maryland Coal Co., 67 W. Va. 589, 
69 SE 195. 

Ont.—Welch vy. Esperanza Cobalt 
Mines Co., 11 OntWR 722 [app dism 
12 OntWR 1263]. 

{a] “Drilled in” and “completed” 
sSyncnymous.—As used in a contract 
giving a right to sell on commission 
or to buy’ certain oil property, the 
words ‘‘drilled in” and “completed,” 
as applied to an oil well then being 
drilled, were used synonymously, and 
meant drilled in and. eompleted 
through the oil or gas bearing sands. 
Chambers vy, Simmons, 76 W. Va. 174, 
85 SE 182. 

1. U. S.—Pritchard v, McLeod, 205 
Fed. ,24,.123 .CCA 332. 

Cal.—Bracken v. Sobra Vista Oil 
Co., 143 Cal. 678, 77 P 649. 

Pa,—Graver v. Scott, 80 Pa. 88. 

Wash.—Sunset Copper Co. v. Black, 
115 Wash. 132, 196 P 640; Blanck v. 
Pioneeh Min. Co,, 93 Wash. 26, 159 P 

B. C.—Grobe v. Doyle, 12 B. C. 191, 
38 WestLR 285. 

Que.—Nadeau v. Vachon, 36 Que. 
Super. 316. 

{a] Dependent on removal of en- 
cumbrancse.—(1) Where a contraet for 
the sale of a whole tract of oil lands 
made time the essence and provided 
that if known encumbrances pre- 
venting wells within three hundred 
feet of adjoining lands should be re- 
moved within six months, the full 
price should be paid, otherwise a de- 
duction of the amount of acreage 
within that distance should be made 
at an agreed price per acre from the 
purchase money, which was made for 
default of such removal when the 
deed was finally delivered without ob- 
jection by the vendors, the amount of 
the deduction was to be regarded as 
liquidated damages for such default, 
and the vendors were thereafter un- 
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the validity and condition of the vendor’s title or 
interest,” the particular property or interest cov- 
ered by the option or contract,’ the terms and 
conditions of the possession, development, and op- 
eration of the mineral ground by the purchaser 
during the period of the option or contract,* and 
as to the formation of a company to work the 
mines.® In ascertaining the intentions of the parties 
the contract must be construed as an entirety,® 


der no obligation to remove the en- 
cumbrance. Bracken v. Sobra Vista 
Oi Cosi 4onCal-eGKSs wie P..649.. C2.) 
And where the vendors, about nine 
months after the deduction agreed 
upon and the delivery of the deed, 
made a voluntary payment for a re- 
lease of the encumbrance, they could 
neither demand payment of the 
amount of the deduction nor compel 
a reconveyance of the acreage de- 
ducted nor maintain an action to 
quiet title to such acreage. Bracken 
v. Sobra Vista Oil Co., supra. 

2. La Grande Iny. Co. v. Shaw, 
44 Or. 416, 72 P 795, 74 P 919; Tuea v. 
Helgerson, (Tex. Civ. A.) 228 SW 992. 

[a] i claims and not pros- 
pects.—A contract by which plaintiffs 
agree to deed defendant certain miin- 
ing claims, naming them, and stating 
that they are located, is a representa- 
tion that they are mining claims and 
not mere prospects, La Grande Inv. 
Col ve, Shaw, 44° Or. 4165-72 P7908; 

S.—wNelson Vv. 


(ft: wl SG ey 

Kee Oi Wood Placer 
Min. Co., 167 Fed. 206. 

Cal.—Conde v. Sweeney, 14 Cal. A. 
20,1110 Peo ts. 

Mo.—Whitehead v. Begley, 99 Mo. 
456, 12 SW 804. 

Or.—Baillie v. Columbia Golé Min. 
Con SGnNOr 1, 266 Gb. hope 26.7. 

Can.—Baker v. MeLelland, 24 Can. 
S36. 416" 


{a] Tlustrations.—(1) Where a 
deed conveying phosphate mining 
rights provides that th2 purchaser 


shall have the privilege of purchas- 
ing other minerals which he may find 
“in working the said mines,’’ this op- 
tion can be exercised only in respect 
to such other minerals as are found 
when actually working the phosphate. 
Baker v. McLelland, 24 Can. §S. C. 
416. (2) Where from shafts already 
sunk it is known that there is ina 
tract of land a deposit of iron ore 
difficult to work and of inferior 
quality, an agreement to give one a 
deed of an interest “as soon as he 
may have successfully developed a 
deposit of iron ore... of sufficient 
value to warrant other development” 
does not entitle him to a deed upon 
the development in another spot of 
a deposit of the same vein, lay, quan- 
tity, and quality. Whitehead v. Beg. 
ley, 99 Mo. 456, 12 SW 804. (3) Where 
the crown, having authority to sell, 
agrees to sell and convey public 
lands, and the contract is not con- 
trolled by any law affecting such 
lands, and there is no stipulation to 
the contrary, express or implied, the 
purchaser is entitled to a grant con- 
veying such mines and minerals as 


pass without express words. Cana- 
‘dian Coal; etc., Co.*v. Reg., 8 Can. 
Wxehn Lov fam24 Can. 6 C2 713] G4) 


Where a bond executed by defendant 
for the conveyance to complainant, on 
the making by him of certain pay- 
ments, of certain specified placer 
mining ground, described a portion as 
patented, and a portion as mineral 
entries for which receiver’s receipts 
had been issued, “patent not yet is- 
sued, but to be issued,” and com- 
plainant was put in possession in 
accordance with the contract, and a 
deed was made and deposited in 
escrow at the same time in which the 
property was described as in the bond 
to be delivered on the making of the 
deferred payments, the contract must 
be construed as one by defendant to 
convey such title to the 


several | 
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claims, legal or equitable, as it then 
had, which was fully understood by 
the parties; and the words “patent 
not yet issued, but to be issued,” were 
merely descriptive and not words o1 
covenant, and did not bind defendant 
to convey a patent title. Nelson v. 
Wood Placer Min. Co., 167 Fed. 206. 

{[b] Rule applied.—(1) A _ pur- 
chaser of mining claims in possession 
under a contract stipulating that the 
claims and all the machinery placed 
thereon in working the mines shall 
be the property of the vendor until 
the purchase price is paid, and per- 
mitting the purchaser to work and 
develop the mine and extract ores 
and appropriate the proceeds, may 
prospect and develop the mines, but 
he may not remove from the situs 
of the mines that which constitutes 
a part of the realty other than ore 
bodies. Conde v. Sweeney, 14 Cal. A. 
20, 110 P.978. (2) Where the owner 
of a mining claim who has granted 
a license to run a pipe line thereover 
gives the mining company using the 
pipe line an option to purchase the 
claim, provisions for forfeiture in 
case of a failure to exercise the op- 
tion do not extend to the pipe line. 
Melrose v. Cooley, 50 Cal. A. 768, 
196 105, 

[ec] Property subject to mortgage. 
—An option to purchase an interest 
in a mine, which is subject to a mort- 
gage, does not entitle the purchaser 
to such interest in the mine free from 
the mortgage. Baillie v. Columbia 
Gold Min. Co., 86 Or. 1, 166 P 965, 167 
1g lai 

4 Francis v. West Virginia Oil 
Co., 174 Cal, 168, 162 P 394; Conde 
v. Sweeney, 14 Cal. A. 20, 110 P 973; 
Nicholson v. Smith, 31 Ida. 544, 174 
P 1008; Berry v. Frisbie, 120 Ky. 337, 
86 SW 558, 27 KyL 724; Grobe v. 
Doyle, 12. B. C. 191, 3 WestLR 285. 
And see cases supra notes 99-3. 

{a] Tllustration.— Where one of 
the conditions of an option to pur- 
chase a mineral claim, and develop 
the same during the term of the op- 
tion, was that “if any ore is shipped 
from the property the net proceeds 
are to be deposited to the credit of 
the vendors... and to be applied in 
part payment to the vendors,” the 
purchaser’s rights in respect to the 
ore extracted from the property were 
limited to the right to ship the ore 
for the purpose of conversion and 
were subject to the condition that the 
proceeds of such conversion should 
be applied in accordance with the 
terms of the agreement above men- 
tioned, and pending the payment of 
the purchase price provided for in the 
option, the purchaser acquired no 
right of property in the ore in situ, 
and none after extraction from the 
mine, but the operation of develop- 
ing the property was to be done by 
him for the owners of the property, 
and in shipping or dealing with the 
ore, he was to deal with it as a trus- 
tee for the owners, and the proceeds 


would be in his hands as_ such 
eee: Grobe vy. Doyle, 12 B. C. 
5. Mallory v. Globe-Boston Copper 


Min. Co., 11 Ariz. 296, 94 P1116. 
[a] Illustration—Where a _con- 
tract of sale of mining claims was 


made not directly with the purchaser, 


but with another as trustee, and the 
sale was not to be operative unti: 
ratified by the purchaser, and it was 
provided that the contract should re- 
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and consideration must be given to the facts known 
to the parties, with respect to which they must 
be presumed to have contracted;’ and in case of 
an option contract it must be construed strictly 
against the one having the option.® 
also apply as to the rights and liabilities of the 
parties to an assignment of such option or con- 
tract to another.® 

Optionee as lessee. 


These rules 


A holder of an option to 


main in force for ninety days for the 
purpose of being accepted and rati- 
fied by the purchaser or such other 
company as might be _ thereafter 
formed for the purpose of working 
the mines, and it was agreed that, 
should a new company be formed, 
the owners should be entitled to 
Shares in the new company in the 
proportion that under the contract 
they were to receive shares in the 
purchaser, the clause, “a company to 
be formed for the purpose of working 
the mines,” had reference to such 
company as should be formed to take 
over the contract in lieu of the pur- 
chaser in case one should be so 
formed, and, the purchaser having 
ratified the contract, that clause be- 
came inoperative, and the owners 
could not, therefore, by virtue thereof 
claim an exchange of the stock re- 
ceived by them in the purchase for 
the stock of a company which there- 
after acquired the claims. Mallory 
v. Globe-Boston Copper Min. Co., 11 
Ariz. 296, 94 P 1116. 

6. Snider v. Yarbrough, 43 Mont. 
203, 215) Poa 

7. Griffin v. American Gold Min. 
Co., £23 Wed. 1283,. 59. CCA’ 301,114 
Fed. 887, 52 CCA 507; Whitehead v. 
Begley, 99 Mo. 456, 12 SW 804. 

[a] . Dilustration. — Plaintiff con- 
tracted to sell to defendant a mining 
claim identified in the contract by 
name and by reference to the govern- 
ment survey thereof and to a deed 
which plaintiff made at the same time 
and deposited in escrow; plaintiff had 
made application for a patent which 
was pending and which he agreed to 
prosecute to a determination, and the 
purchase money was to be paid on de- 
livery to defendant of the deed and 
the receiver’s final receipt; plaintiff 
obtained the receipt and tendered and 
demanded performance within the 
time limited by the contract and in 
accordance with its terms, which was 
refused by defendant; at the time the 
contract was made defendant owned 
another claim for which it had ap- 
plied for a patent and which was 
prior in location, but plaintiff’s claim 
overlapped the same, such fact being 
known to both parties, and both 
claims having been previously sur- 
veyed and marked upon the ground; 
subsequently defendant having re- 
ceived its patent, filed a protest 
against the granting of a patent to 
plaintiff for that portion of its claim 
included in defendant’s patent, which 
was sustained, it was held that the 
parties must be presumed to have 
contracted with reference to the facts 
which both knew, that plaintiff had 
therefore complied with the contract 
on his part when he obtained and ten- 
dered the final receipt, and his right 
to recover the purchase money could 
not therefore be defeated by the ac- 
tion of defendant, and that even if 
the contract required that the re- 


‘ceiver’s receipt should be equivalent 


to a patent for the whole claim, de- 
fendant could not take advantage of 
plaintiff’s failure to obtain such pat- 


‘ent, which was prevented by its own 


act. Griffin v. American Gold Min. 
Co., 123 Fed. 2838, 59 CCA301; 114 
Fed. 887, 52 CCA 507. 

8. Snider v. Yarbrough, 43 Mont. 
203, 115 P 411; Warner v. Page, 59 
Okl. 259, 159 P 264. See generally 


Contracts § 481. 


9. Ky.—Owens vy. Curd, 192 Ky. 
146, 2382 SW 639. 


ss 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number,. 
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§§ 531-533] 


purchase a mining claim, with permission, pending 
the option, to work the same on condition that he 
return to the owner a specified portion of the 
property is a lessee during such occupancy of the 
property.?° 

Possession of property; licensee. The right of 
possession passes to the purchaser, where, under 
the terms of the contract, he agrees, as soon as 
possible, to place sufficient improvements on the 
property to put the mines in proper operating con- 
dition ;‘t and where he goes into possession in pur- 
suance of the agreement to purchase, and with the 
owner’s consent begins to mine coal or other min- 
erals therefrom, his possession is that of a mere 
licensee.?? 

Equitable title passes. As in the case of sale of 
lands generally,!® a binding executory contract for 
the sale of mining property vests an equitable title 
thereto in the purchaser.** 

A recorded option is notice to a third person who 
purchases, before the expiration of the option, of 
the optionee’s rights and of all material facts 
which an investigation suggested by the recitals in 
the option would bring to light.1® 

[§ 532] (2) Persons Bound; Estoppel.® The 
optionee may be estepped, as against the vendor, 
to claim a right or title which he has acquired 
adversely to the vendor in breach of the option 
contract;17 and likewise the vendor may be 
estopped by his acts from asserting particular rights 


N. Y.—Breitung v. Calhoun, 158 
NYS 46. ure to perform 
Wash.—Southern Min., ete., Co. v. 


5 ge 120 Wash. 339, 207 P 234, 


machinery, 
Va.—Scott v. Hughes, 66 W. Va. 
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contains’a provision that, upon fail- 
certain conditions 
within a specified time, the property, 
and plant should revert 


[40 C.J5.] 953 


or defenses,'® such as from denying the existence 
of the mining claim, in respect of which the con- 
tract is made, or the validity of his title thereto.’ 
A part owner of mining claims whose interest is 
not of record but who assents to the bonding of 
the same by the record owner has no standing in 
equity to repudiate a conveyance of his interest 
by his codwner in accordance with the terms of 
the bond, on the ground of a private agreement 
between them that such conyeyance could not be 
made unless the purchaser also took certain other 
claims bonded separately,?® and it is not material 
that the purchaser had knowledge of such inter- 
est, since such part owner is bound by the terms 
of the bond to which he assented.** If an as- 
signee of an option contract is not an innocent 
purchaser, an estoppel operating against his assignor 
will not operate against him.?? 

[§ 533] (8) Time as Essence of Contract. The 
rule that, where the character of the property is 
such that it is lable to sudden fluctuations of 
value, time is of the essence of contracts relating 
thereto?’ is especially applicable in case of min- 


. Ing property,’* and such property requires, and 


of all -properties perhaps the most requires, the 
persons interested in it to be vigilant and active 
in asserting their rights.2> Hence it is uniformly 
held: that time is of the essence of the contract 
in the case of an option on mining property,?® or 
a contract for the sale thereof,?7 even though there 
Ky.—Magoffin v. Holt, 1 Duv. 95. 

Mont.—Snider v. Yarbrough, 43 


Mont. 2038, 115 P 411, 413 [quot oye}: 
~ Nev. —Gamble Vv. Hanchett, 34 Nev. 


573, 66 SE 737. 
. C—McLaren vy. McPhee, 21 B. C. 
366, 


{aj Tlustration.—Where no fraud, 
deceit, or coercion appears, and where 
an assignee of an option contract for 
the purchase of mineral lands agrees 
to pay for the option if any part of 
the lands are purchased under it,: he 
cannot defeat a recovery for the price 
of the assignment on the ground that 
he canceled and abandoned the option, 
and purchased a part of the lands 
under a new agreement, where it is 
shown that the owner of the land 
ratified extensions of the option to 
the assignors covering a period with- 
in which the assignee purchased a 
part of the lands. Souther Min., etc.. 
Co. v. Clark, 120 Wash. 339, 207 P 
234. 

10. Nicholson v. Smith, 31 Ida, 544, 
174 P 1008. 

ll. Milligan Coal Co. v. Polowy, 
97 W. Va. 228, 124 SE 674. 

12. _Caledonian Coal Co. v. Rocky 
Cliff Min. Co., 16 N. M. 517, 120 P 
715. 

Licenses generally see infra III, D. 

13. See Vendor and Purchaser [39 
Cye 1302]. 

14. Milligan Coal Co. v. Polowy, 97 
W. Va. 228, 124 SE 674. 

[a] Tlustration.—In an executory 
contract, in which the seller agrees to 
sell for a valuable consideration coal 
mining property with all equipment 
and mining rights, and to deliver a 
deed therefor on a stipulated date, 
when the purchaser agrees to pay 
the first installment of the purchase 
money the equitable title passes 
forthwith to the vendee. Milligan 
Coal Co. v. Polowy, 97 W. Va. 228, 
124 SE 674. 

15. Guerin v. Sunburst Oil, 
Co., 68 Mont. 365, 218 P 949. 

16. Estoppel generally see Estop- 
pel 21 C. J. p 1052; Vendor and Pur- 
chaser [39 Cyc 1292]. 

i7. Empire Coal, etc., Co. v. Pat- 
fick, 43 N. S. 65, 6 EastLR 266. 

{a] Rule applied.—Where a min- 
ing property is operated under the 
terms of an option to purchase, which 


etc., 


to the plaintiff company, and in the 
course of operating the mine the par- 
ties holding the option remove a por- 
tion of the buildings and plant to an 
adjoining property owned by a third 
party, and sink a shaft there and 
make other changes which render the 
former method of operating the mine 
useless; neither the parties holding 
the option nor their agent, who has 
full knowledge of the facts, can 
acquire title to the adjoining property 
and hold the same adversely to plain- 
tiff. EXmpire Coal, etc., Co. v. Pat- 
rick, 43 N. S. 65, 6 HastLR 266. 

18. Largey v. Bartlett, 18 Mont. 
265, 44 P 962. 

19. Largey v. Bartlett, supra. 

[a] Thus, where the owner of min- 
ing claims enters into a valid written 
agreement with another to convey 
to him the half interest in the claims 
upon the performance of certain con- 
ditions, and the latter performs such 
conditions, expending large sums 
upon the property, of which the 
owner receives the benefit, the owner 
will be estopped to deny the existence 
of the claim or the validity of his 
own title thereto. Largey v. Bart- 
lett, -18 Mont. 265, 44 P 962. 

20. Cline v. James, 101 Fed. 737 
[aff 109 Fed. 961, 48 CCA 756]. 

21. Cline v. James, supra. 

22. Grand Prize Hydraulic Mines 
v. Boswell, 83 Or. 1, 151 P 368, 162 
P 1063. 

23. See generally Vendor and Pur- 
chaser [39 Cyc 1342]. 

24. Bennie v. Becker-Franz Co., 14 
Ariz. 580, 585, 134 P 280 [cit Cyc]; 
Smith v. Beebe, 31 Ida. 469, 174 P 
608; Settle v. Winters, 2 Ida. (Hasb.) 
215) 2100 P. 216): Snider v. Yarbrough, 
43 "Mont. 203, 115 RP 411, 412 [quot 


Cyc]; Christie’s App., 85 Pa. 463. 
25. U. S.—Johnston vy. Standard 
Min. Co., 148 U. S. 360, 18 SCt 585, 


S7mlued: 480; Waterman v. Banks, 
144°: S. 394; 12 SCt 646, 34 L: ed. 
479. 

Cal.—Green v. Covillaud, 10 Cal. 
317, 70 AmD 725; Brown v. Covillaud, 
6 Cal. 566. 

Ida.—Idaho Gold Min. Co. v. Union 
Min., etc., Co., 5 Ida. 107, 47 P 95. 


eas UPAG 5d abba bs 3553) INRIA 319, 133 P 


Eng.—Doloret v. Rothschild, 1 Sim. 
& St. 590, 1 EngCh 590, 57 Reprint 
2332 Prendergast. v. Turton, Tige'As ocak 
Coll. 98, 20 EngCh 98, 62 Reprint 


26. U.S.—Waterman v. Banks, 144 
U. S. 394, 12 SCt 646, 36 L. ed. 479; 
Gaines v. Chew, 167 Fed. 630. 

Cal. —Huckaby v. Northam, (A.) 
228 P 717; Hazzard v. Johnson, 45 
CalznA® 1:9" 187 P 121, 

Mont.—Snider  v. Yarbrough, 43 
Mont. 203, 208, 115 P 411 [quot Cyc]; 
Merk v. Bowery Min. Co., 31 Mont. 


‘| 298, 78 P 519; Clark v. American Dev.; 


etc., Co., 28 Mont. 468, 72 P 978. 
Nev. —Gamble v. Hanchett, 34 Nev. 

301, 126 P9111 [reh den’ 35 Nev. 319; 
133 P 936]. 

bane Y.—Beebe v. Worth, 146 NYS 


Noting? .—In re McBride, 267 Pa. 250, 110 
B: C.—Morton v. Nichols, 12 B. C. 9. 
[a] Rule applied to payment.— 

The fact that one having an option 

for the purchase of a mining claim 

on his paying the price on or before 

a designated date asked for an exten- 

sion of the time within which to make 

payment is evidence that he deemed 
the clause, providing that time was 
of the essence, applicable to the pro- 
vision covering the payment of the 
price. Snider v. Yarbrough, 43 Mont. 

208, 115 P 411. 

[b] Persons claiming an equitable 
interest in mining property under op- 
tions after it has been made im- 
mensely valuable by the efforts of 
others must show good faith on their 
part, ability and readiness to per- 
form their contract within the time 
fixed, and absence of laches. Gamble 
v. Hanchett, 34 Nev. 351, 126 P 111 
[reh den 35 Nev. 319, 133 P 936]. 

27. U. S.—Snow v. Nelsen, 113 
Fed. 353. 

Ariz.—Harper v. Independence Dey. 
ConclsPMArizn 176 108eP oon 

Cal.—Williams v. Long, 139 Cal 

31 Ida. 469, 


ee 720 910% 
Ida.—Smith v. Beebe, 
174 P 608; Durant v. Comegys, 3 Ida. 
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is no express stipulation to that 


cordance with this rule the optionee or prospective 
purchaser must perform his obligations within the 
time specified,?® or if no time is specified, within 
a reasonable time,®® unless a valid exeuse exists 
for a delay in such performanee,*! or unless there 
has been a waiver of this requirement.** 

An extension of the time of the 
running of an option is valid and enforceable if 


Extension. 


(Hasb.) 204, 28 P 425; Settle v. Win- 
ters; 2 Ida. (Hasb.)’ 215) 10) (PY 216: 

Mont.—Snider v. Yarbrough, 43 
Mont. 208, 208, 115 P 411 [quot Cyc]. 

W. Va.—Chambers v. Simmons, 76 
W. Va. 174, 85 SE 182. 

BE: C.—Morton vy. Nichols, 12 B. C. 

{a] Mlustration.— A contract to 
convey mining claims on the payment 
of part of the price in cash and the 
balance in two installments on speci- 
fied dates makes time of the essence. 
Harper v. Independence Dey. Co., 13 
Ariz. 176, 108 P 701. 

{b] Control of limit of time.—The 
construction of an option contract be- 
tween the owner of an oil well and 
another, as to the time limit, cannot 
be controlled by a contract between 
such owner and drilling contractors 
not referred to therein. Chambers v. 
Simmons, 76 W. Va. 174, 85 SE 182. 

28. Bennie v. Becker-Franz Co., 14 
Ariz. 580, 585, 1384 P 280 [cit Cyc]; 
Snider v. Yarbrough, 43 Mont. 203, 
208, 115 P 411 [quot Cyc]; Morton 
v. Nichols, 12 B. C. 9. And see cases 
supra notes 26, 27. 

29. Idaho Gold-Min. Co. v. Union 
Min., etc., Co., 5 Ida. 107, 47.P 95. 

30. Cahoon v. Bayaud, LZO40N EN 
298, 25 NE 3876 [aff 1 NYS 814]. 

{a] A lapse of over ten years is 
far ‘in excess of the period of time 
which the landowner is fairly bound 
to accord to plaintiff for exercising 
his election to acquire mining rights 
in the land. Cahoon v. Bayaud, 123 
N. Y. 298, 25 NE 376 [aff 1 NYS 814]. 

31. Brown v. Gordon-Tiger Co., 44 
Golo. 311, 97 P 1042. 

{a] Excuses not sufficient.—(1) 
Where a contract to sell land, in- 
cluding a mine, provides for payment 
of a large part of the price from the 
profits, and requires the vendee 
promptly to install a reduction plant, 
it is no excuse, for the vendee’s delay 
of eleven months in installing the 
plant, that the vendor’s title is de- 
fective as to an undivided one forty- 
eighth of the property, which defect 
is not known to the vendee during 
the delay. Brown v. Gordon- -Tiger 
Go.,. 44. Colo.,, 341, 97, BP 1042; (2) 
Where a contract for the sale of real 
eState including a mine provided for 
the application of a part of the price 
to the vayment of liens against the 
property, a schedule of which the 
vendor agreed to furnish, but the 
vendee’s representative made a sched- 
ule of the liens appearing of record, 
the vendee being also protected by. 
the vendor’s recorded deeds from any 
future liens, the vendor’s failure to 
furnish a schedule of liens was, at 
most, effective only to give the vendee 
further time to make payments, and 
was no excuse for the vendee’s delay 
in building a reduction plant required 
by the sale contract. Brown v, Gor- 
don-Tiger Co., supra. 

32. Bennie v. Becker-Franz Co., 14 
Ariz. 580, 134 P 280. 

83. Starr v. Crenshaw, 279 Mo. 344, 
213 SW 811. 

{a] Consideration held sufficient. 
—Where a vendor of coal lands offers 
to extend the option if the purchaser 
will agree to give him a certified re- 
port of drillings and to pay interest 
on deferred payments from the date 
of expiration of the original option, 
and the purchaser accepts the offer 
and continues to make drillings at 
considerable expense, the extension of 
the option is based upon a valuable 
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effect.28 In ac- 
chaser.** 


to be entitled 
property, or 


consideration, there being a loss ‘to 
promisee and a benefit to promisor. 
Starr v. Crenshaw, 279 Mo. 344, 213 
SW 811. 

Consideration for option generally 
see supra § 530. 

34. Time of performing obligations 
see supra § 533. 


35. U. S.—Nease v. Coal, etc, R. 
CO. ppl Od, .hed..).987. ane, ion » other 
grounds 207 Fed. 287, 124 CCA 507]; 
Meehan v. Nelson, 137 Fed. 731, 7u 
CCA 165. 

Cal.—Barandun vy. Barandun Min. 
ete!, "Co. 172" Cal.) 250! 156) Pe473, 

Ida.—Moore v. Pooley, 17 Ida.. 57, 
104 P 898. 


Iowa.—F lynn v. White Breast Coal, 
etc., Co., 72 Iowa 738, 32 NW 471. 

Ky.—Green River Coal Min. Co. v. 
Brown, 140'Ky. 332, 131 SW 138; Berry 
v. Frisbie, 120 Ky. 837, 86 SW 558, 


27 KyL 724. 

Pa.—In re McBride, 267 Pa. 250, 
110 A 149. 

W. Va.—Kennedy v. Burns, 84 W. 


Va. 701, 101 SE 156. 

See cases passim supra §§ 531-533. 

[a] As to organizing company.— 
An agreement whereby an owner of 
an undivided interest in an unde- 
veloped oil and gas lease gives an- 
other the exclusive right to organize 
a company to take over and develop 
the lease by sale of enough of its 
stock to drill and equip one well, and, 
in consideration of part of its capital 
stock, to transfer an interest in the 
lease to the company, contemplated 
an organization of an incorporated 
company, and is not complied with by 
the organization of an unincorporated 
company and tender of certificate en- 
titling the owner to such part of 
dividends accruing from production, 
and to the drilling of one well with- 
out charge against such interest. 
Kennedy v. Burns, 84 W. Va. 701, 101 
SE 156. 

[b] Exploration and development 
of ground.—(1) Where plaintiffs pro- 
cured an option on the oil and min- 
eral rights on defendant’s land, which 
provided that plaintiffs should have 
four months to determine whether 
they would eceenr the grant, and two 
years from the date of acceptance in 
which to prospect for and locate min- 
erals, oils, gases, etc., and further 
provided that should minerals, etc., 
be found on the land in such quanti- 
ties as to make it profitable to explore 
the same defendant would make a 
deed to the privileges covered by the 
option, and plaintiffs would pay a 
royalty on the product as compensa- 
tion for the privileges granted, the 
contract, on being accepted within 
four months of its date, bound plain- 
tiffs to explore the land by cutting 
or sinking a well or wells upon it 
within two years from such accept- 
ance and to operate the same so as 
to yield defendant his royalty, and 
plaintiffs were not in any event en- 
titled to the deed provided for by the 
option until gas, oil, or minerals were 
found in paying quantities. Berry v 
Frisbie, 120 Ky. 337, 86 SW 558, 2% 
KyL 734. (2) A contract to convey 
a half interest in a certain mining 
claim, in consideration of the gran- 
tee’S sinking three holes to bedrock 
on certain lines, does not require that 
the entire bottom of each hole should 
disclose bedrock, but is complied with 
if any part of each hole extends to 
bedrock. Meehan vy, Nelson, 137 Fed. 
731,70 CCA 165. 


of rights or 
bound to perform his part of the contract,*° such 
as in regard to the time and manner of making 
payment of the purchase money** and of the interest 
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* 


based upon a valuable consideration.** 

[§ 534] e. Obligations and Performance by Pare 
An optionee, if he accepts the option, 
or a purchaser under a contract of sale, in order . 


to a conveyance of the mining 
interests therein, is 


[cl] “Success” in finding sub- 

stances.—Where a contract permits 
plaintiff's assignor to explore certain 
oil land, and provides for a sale to 
him at a specified price if paid within 
ninety days after success on the land, 
the finding of oil in less than paying 
quantities, or the finding of a stratum 
of salt several hundred feet below 
the surface, is not a “success’’ in 
finding commercial substances, within 
the contract. Anse la Butte Oil, etc., 
Co. v. Babb, 122 La. 415, 47 S 754. 
’ 36. U. S.—World’s Fair Min. Co. 
v. Powers, 224 U. S. 178, 32 SCt 453, 
56 L. ed. 717 [aff 12 Ariz, 285, 100 P 
957]; Stamey v. Hemple, 173 Fed. 61, 
97 CCA 379. 

Ariz.—Powers v. World’s Fair Min. 
Co; 12 Ariz. 281, 200 © 5b. 

Cal.—Champion Min. Co. v. Cham- 
pion Mines, 164 Cal. 205, 128 P 315. 

Ky. reen River Coal Min. Co. v. 
Brown, 140 Ky. 332, 131 SW 13. 

La.—-Anse la Butte Oil, hs Co. v. 
Babb, 122 la. 415, 47 § 154 

Pa.—In re McBride, 267 Pa. 250, 
110 A 149, 

Utah.—Wasatch Min. Co. v. Cres- 
cent Min. Co., 7 Utah 8, 24 P 586 [aff 
rE AB S. 317, 14 SCt 348, 38 L. ed. 
Div. 

Wash.—Rayburn v. Stewart-Calvert 
Co., 105 Wash. 575, 178 P 455 : 

[a] Mlustration.— Where a coal 
lands option, of which time is of the 
essence, provides that the contract 
shall be void and the purchaser’s 
rights thereunder shall cease without 
further notice if the purchaser fails 
to perform any of its covenants or 
provisions, and that the purchaser 
at his own cost shall have the prop- 
erty surveyed before conveyance shall 
be required, the purchaser is re 
quired to make or tender payment 
under the provision requiring such 
payment within the required time 
after election to purchase, notwith- 
standing the vendor remains passive 
and makes no tender of deed. In re 
McBride, 267 Pa. 250, 110 A 149. 

{b] Payment from  proceeds.— 
Where the contract allows the pur- 
chaser to develop the mines pending 
consummation of the purchase, and 
provides that part of the proceeds 
shall be paid on the purchase price, 
that the purchaser shall be allowed 
twelve dollars a ton for ore treated 
on the grounds, and that on ores bet- 
ter adapted to shipment directly to 
the smelter a further allowance shall 
be made, and subsequently when a 
deed is placed in escrow, and after a 
dispute has arisen as to whether the 
purchaser is entitled to twelve dollars 
a ton on ore shipped to the smelter, 
the escrow instructions recognize that 
right, the purchaser is entitled to the 
allowance, whether the instructions 
are regarded as a modification or an 
interpretation of the original con- 
tracts. Powers v. World’s Fair Min. 
Co.,; 12, Ariz. .281, 200;P, 955. 

[ec] Deposit of money in bank.— 
(1) A deposit of net proceeds from 
ores in a designated bank be 
eredited on the price for a sale of 
mines is a condition concurrent with 
the obligation of the vendor to allow 
the purchaser to remain in posses- 
sion, and precedent to the vendor’s 
obligation to convey. World’s Fair 
Min, Co. v. Powers, 224 U. S.. 173; 
32 SCt 453, 56, L. ed. 717 [aff 12 Ariz. 
285, 100 P 957]., (2) Money deposited 
in bank and held by it for payment 
of the purchase price is sufficient to 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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thereon.’’ Tf the vendor shows a good title and com- 
plianee with the contract on his part he is entitled to 
payment in accordance with the terms of the con- 
tract,°> unless the purchaser shows exceptional cir- 
cumstances ;*° and if the purchaser takes and retains 
possession of the whole property he cannot resist 
payment because of. a defective title to part of 
the property, as for a failure of consideration.*° 
If the obligation to pay is dependent upon the re- 
sults of the purchaser’s development of the prop- 
erty and extraction of gre, the vendor cannot re- 
vover until there has been such development and 
extraction;*? but the purchaser is bound to exercise 
good faith and reasonable diligence and use rea- 
sonable exertions in such exploration and develop- 
ment.4#2 A covenant on the part of the optionee, 
under a contract to purchase a mine, to sink a 
shaft of at least one hundred feet imposes on 
him the absolute duty of sinking the shaft to the 
agreed depth, although he finds no evidence that 
the mine contains enough valuable ore to justify 
him in purchasing it.4? But where a purchaser by 
executory contract of all the iron ore in certain 
lands thereafter to be conveyed agrees at the time 
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of his purchase to test the ore before the end - 
of the year, and if he decides that he cannot or 
will not mine or use it to reconvey it to the vendors 
upon demand and repayment of the purchase price 
with interest, he will not be compelled to recon- 
vey upon such demand or repayment after the 
deed has been made and purchase-money paid, by 
reason of the. fact that he failed to make the 
stipulated test where he asserts that he can and 
will use and mine the ore when it is needed.** 

Of assignee. An assignee of an option, whose 
liability for the balance of the consideration is con- 
ditional upon his completing the option, is not 
liable for such balance where he elects not to take 
up the option;4® or where his lability for the pur- 
chase price is to be met out of the first profits 
realized, the optionee, his ‘assignor, cannot recover 
until such profits have been earned.*® 

Under lease with option. A petson in possession 
of mineral ground under a lease with an option to 
purchase is bound to pay the stipulated rent after 
he has exercised his option to purchase, until the 
purchase is consummated.** 


prevent a judgment of unlawful de- 
tainer being entered against the pur- 
chaser whether as between the bank, 
depositary of the purchaser, and the 
sellers, the money so deposited is the 
property of the bank or of the pur- 
chaser. Rayburn v. Stewart-Calvert 
Co., 105 Wash. 575, 178 P 455. 

[d] Payment into court.—Where 
plaintiff while in litigation in regard 
to a mining claim sold it to defend- 
ant, who gave a mortgage. for the 
price agreeing to pay at the end of a 
year, but if the litigation was not 
then terminated to pay the money 
into court on a recognized order, to 
‘be paid to plaintiff if it was finally 
successful and to be returned to de- 
fendant if not, and the litigation was 
still pending at the end of the year, 
defendant was bound to pay the 
money into court and could not ex- 
euse a failure to do so on the ground 
that plaintiff failed to procure the 
order therefor, and that defendant 
was liable for interest from the time 
when the money should have been 
paid, Wasatch Min. Co. v. Crescent 
Min. Co., 7 Utah 8, 24.P 586. 

Construction as to terms and condi- 
sind of payment generally see supra 

531, ‘ 

37. Wasatch Min. Co. v. Crescent 
Min. Co., 7 Utah 8, 24 P 586 {aff 151 
UW. S: 817, 14 SCt 348) 38 L. ed: 177]; 
Sunset Copper Co. v. Black, 115 Wash. 
132, 196° P 640: 

{a] Interest under modified con- 
tract.—Where a contract for the sale 
of mining claims does not provide 
for interest on the deferred payments 
unless there is default in payment, 
and a supplemental contract modify- 
ing the original contract as to the 
time of making payments provides 
that the balance due and interest 
thereon shall be paid as_ therein 
stated, that it is understood that in- 
terest is to be computed as per the 
original agreement, and that such 
agreement is to remain in force ex- 
eept as modified and the right to 
forfeiture and ail other rights are 
to remain in force, only such interest 
as might accrue under the original 
eontract is payable. Sunset Copper 
eh vy. Biack, 115 Wash. 132, 196 P 
640. 

38. Beem v. McKusick, 10 Cal. 538; 
Thornburg vy. Doolittle, 148 Iowa 530, 
125 NW 1003; Green River Coal Min. 
Co. v. Brown, 140 Ky. 332, 131 SW 13. 

[a] Conveyance to company as 
consideration for omise to pay.— 
Where a contract between a vendor 
and others for the sale of mines pro- 
vides that the vendor shall convey 
the mines to a corporation and de- 
liver the deeds to it, and in consid- 


eration thereof such others shall pay 
one half the capital stock of the cor- 
poration, part in cash and part there- 
after, all of which shall go to the 
vendor, the conveyance of the mines 
to the corporation, and not the stock, 
is the consideration of the agreement 
of the others to pay the amounts 
stated. Thornburg v. Doolittle, 148 
Iowa 530, 125 NW 1003. 

{[b] Gabor as part of purchase 
price.— Where one conveys to another 
an undivided interest in certain min- 
ing claims on condition that the 
vendee shall pay him all the divi- 
dends that shall at any and all times 
be declared on one twelfth thereof, 
and also all the proceeds of his wages 
due him for labor in such claims, 
after reserving ten dollars per week 
for his own support, until the amount 
paid shall equal the sum of one 
thousand five hundred dollars, with 
interest, when the bill of sale is to 
be given to the vendee by the person 
having it in his possession, thereby 
vesting in him full possession and 
control of the property, the vendee is 
bound to contribute his labor on the 
claims until his wages less ten dol- 
lars per week reserved, and the pro- 
ceeds of the claim equal one thousand 
five hundred dollars, the price to be 
paid. Beem v. McKusick, 10 Cal. 538. 

39. Green River Coal Min. Co. v. 
Brown, 140 Ky. 332, 131 SW 13. 

40. Carter v. Butler, 264 Mo. 306, 
174 SW 399, AnnCasi917A 483. 

41. Johnson v. Geddes, 49 Utah 
137. V6ie ee 9k. 

fa] Rule applied.—Under the pro- 
visions of a contract for the sale of 
unpatented mining claims as to pay- 
ment of the balance out of net pro- 
ceeds of ore, plaintiff cannot recover 
such balance where there was no ob- 
ligation to develop the claims within 
reasonable time, as the balance was 
not due. Johnson y. Geddes, 49 Utah 
Pot, 0b ebro 0. 

42. Pritchard vy. McLeod, 205 Fed. 
24, 123 CCA 332; Skidmore v. Hiken- 
berry, 53 Iowa 621, 6 NW 10... 

fa] Thus (1) where a person pur- 
chases certain land, giving obliga- 
tions payable only in case he finds 
good merchantable coal not less than 
four feet in thickness in the shaft 
then being sunk on such land, in sink- 
ing such shaft in search of such coal 
he is not bound to go to the lowest 
depth that such a vein of the thick- 
ness mentioned could be profitably 
worked unless certain to find such 
vein, but is bound to exercise good 
faith and reasonable diligence and to 
use reasonable exertions to find such 
vein in view of all the circumstances 
and surroundings. Skidmore v. Hiken- 


berry, 53 Iowa 621, @&. NW 10. (2) 
Where the balance of the price of 
certain mining claims is to be paid 
only from the gross output of the 
claims, the purchaser cannot escape 
performance by willfully neglecting 
to work the claims. Pritchard vy. Mc- 
Leod, 205 Fed. 24, 123 CCA 3382. 

{b] Presumption of breach. — 
Where a contract for the sale of min- 
ing claims requires the balance of 
the price to be paid from the proceeds 
of the mine, the purchaser’s failure 
to work the mine for more than four 
years raises a rebuttable presumption 
of breach. Pritchard v. McLeod, 205 
Fed. 24, 123 CCA 332. 

43. Davis v. Eames, 4 Cal. Unrep. 
Cas. 436, 35 P 566, 567 [dist Wood- 
worth v. McLean, 97 Mo. 325, 11 SW 
43 (where a contract to sink a shaft 
five hundred feet ‘‘on the vein of 
ore” was construed to mean that if, 
in the progress of the work. all indi- 
cations of valuable material ceased 
and the vein of ore ran out entirely, 
there was no obligation to proceed 
further) ]. 

44, Barnard v. Roane Iron Co., 85 
Tenn. 139, 2 SW 21. 

45. Caine v. Hagenbarth, 37 Utah 
98, 106 P 954; Caine v. Hagenbarth; 
3? Utah 697-106 BP: 945. 

46. Owens v. Curd, 192 Ky. 146; 
232 SW 639. 

{a] Rule applied.—Where defend- 
ants agreed to pay plaintiff, the op- 
tionee of certain graphite lands, a 
stipulated amount of the first profits 
realized from the operation of such 
lands by them, but conditions pre- 
vented such operation, entailing too 
much expense for the installation of 
a plant, so that the lands were not 
operated by defendants, who realized 
no profits, plaintiff is not entitled to 
recover the amount stipulated to be 
paid him, having a cause of action 
only for part of a specified fund, 
which has not yet come into being. 
agar vy. Curd, 192 Ky, 146, 232 SW 

47. Elynn v. White Breast Coal., 
etc., Co., 72 Iowa 738, 32 NW 471; 

fa] Thus, where plaintiff leased 
coal land to defendant for mining 
purposes with the option to purchase 
it at any time during the lease at a 
named price, and after the lease had 
run for some time defendant elected 
to purchase the land and so notified 
plaintiff who thereupon prepared and 
tendered a deed to be delivered upon 
the payment of the purchase money, 
and although plaintiff’s title was good 
exception was taken to the form of 
the deed, and the purchase money was 
not tendered and no conveyance was 
consummated until some months 
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[§ 535] f. Obligations and Performance by | expiration of a reasonable time without accept- 
Vendor. In accordance with the rules relating to | ance.°¢ Such expiration of the option contract, 


performance by vendors generally,** a vendor of 
mining property must, on his part, comply with all 
the obligations or conditions, which under the terms 
of the contract he has undertaken.*® Thus where 
a purchaser elects to accept an option contract of 
the privilege of mining under land, the vendor must 
convey the privileges subject to the contract.°° A 
covenant on the part of the owner giving an option, 
to deposit all the titles in escrow, is sufficiently 
executed by depositing the documents of title ex- 
hibited at the time of the contract and on which 
it was made, although not perfect and complete.** 
Where the.“vendor agrees to convey the mines to 
a corporation and deliver to it sufficient abstracts 
of title thereto, he is not required to deliver an 
abstract to any of the subseribers for the cor- 
porate stock, who agreed to pay the vendor a cer- 
tain sum in consideration of the conveyance.®* 

[§ 536] g. Termination of Contract®*—(1) In 
General. An option contract of sale of mining prop- 
erty may be terminated upon the failure of the 
purchaser to perform its conditions,>* or upon his 
failure to accept the option within the time speci- 
fied therein,®> or if no time is specified, upon the 


however, does not render it void,5? but gives the 
vendor the right, without: rescinding the contract,°* 
to repossess himself of the property and enforce 
any rights he has acquired under the contract.°® 

Revocation.°° Where an option or contract to 
purchase mining property is for a specified time, 
and is supported by a valuable consideration, it 
cannot be revoked by the vendor before the expira- 
tion of that time.*t But if no consideration is 
in fact paid for the option it amounts merely to a 
continuing offer of sale during the time of the 
option, and may be withdrawn at any time before 
acceptance ;®2 and if the vendor knows that the 
optionee must interest other parties before he can 
accept the option, and he is endeavoring to do so, 
he is entitled to notice of the withdrawal.® 

[§ 537] (2) Rescission or Forfeityre®*—(a) By 
Vendor. The rights of a purchaser under an option 
or contract for the sale of mining property may 
be forfeited by reason of his failure to comply 
with material conditions of the contract,®® such as 
by his inexcusable failure to make payments in 
the time and manner fixed by the contract,®® al- 
though he is in possession under the option.*? 


later, defendants were bound to pay 
the stipulated rent until such time as 
the conveyance was consummated. 
Flynn v. White Breast Coal, etc., Co., 
72 Iowa 738, 32 NW 471. 

48. See Vendor and Purchaser [39 
Cyc 1441 et seq]. 

49. Thornburg v. Doolittle, 148 
Iowa 530, 125 NW 1008; Bash v. Cas- 
cade Min. Co., 29 Wash. 50, 69 P 402, 


70 P 487. See cases passim supra 
§§ 531-533. 
{a] Furnishing abstracts.—Where 


the contract, by which plaintiff sold 
certain mines to a company, required 
plaintiff to deliver to the company 
sufficient abstracts of title showing 
elear title in plaintiff, and abstracts 
were furnished to the company, and 
it took possession of the mines, and 
almost three years after making the 
contract the stockholders exchanged 
the mines and stock for other land, 
the company accepted the titles to 
the mines as a sufficient compliance 
with the contract. Thornburg v. 
Doolittle, 148 Iowa 530, 125 NW 1003. 

50. Green River Coal Min. Co. v. 
Brown, 140 Ky. 332, 131 SW 13. 

51. Marshall vy. Leckie, 41 Que. 
Super. 206 [aff 22 Que. K. B. 264]. 

52. Thornburg v. Doolittle, 148 
Iowa 530, 125 NW 1003. 

.53. Rescission of forfeiture see 
infra §§ 537, 538. 

54. Risch v. Burch, 175 Ind. 621, 
95 NE 123; Witherspoon y. Staley, 
(Tex. Civ. A.) 156 SW 557. 

55. Mackey Wall Plaster Co. v. U, 
8. Gypsum Co., 244 Fed. 275; Laugh- 
ner v, Smith, 232 Ill. 534, 83 NE 1052; 
Breitung v. Calhoun, 158 NYS 46. See 
generally Vendor and Purchaser [39 
Cyc 1237]. 

{a] Rule applied.—Where the op- 
tion provides that, if the purchaser 
fails to notify the seller on a cer- 
tain date in writing of his intention 
to exercise the option, the sum paid 
shall be assumed by the seller giving 
his notes therefor, no notice of an in- 
tention not to exercise is required, 
and the option was defeated auto- 
matically on the date named, if there 
is not notice, regardless of whether 
it is treated as a bare option or a 
grant on condition subsequent. Brei- 
tung v. Calhoun, 158 NYS 46. 
Sareea generally see supra § 


56. Cambria Iron Co. v. Leidy, 226 
Pa. 122, 75 A 186. 

[a] Abandonment as question of 
fact.—Where persons having an op- 


tion to purchase coal in place took 
no steps to complete their title for 
seven years, and the owner retained 
possession, paid taxes, claimed title, 
and gave an option to another, the 
question of the abandonment of the 
option was for the jury. Cambria 
Iron Co. v. Leidy, 226 Pa, 122, 75 A 


186. 

57. Smith v. Beebe, 31 Ida. 469, 174 
P 608 

58. Smith v. Beebe, supra. 


Smith v. Beebe, supra. 
See generally Vendor and Pur- 
chaser [39 Cyc 1236]. 

61. Starr v. Crenshaw, 279 Mo. 344, 
213 SW 811. 

[a] Rule applied to extension.— 
Where an extension of an option to 
purchase coal land to certain date is 
based upon a valuable consideration, 
the vendor cannot withdraw the op- 
tion until the expiration of such date. 
Starr v. Crenshaw, 279 Mo. 344, 213 
SW 811. 

62. Hogan v. Richardson, 166 Ark. 
381, 266 SW 299; Gordon v. Darnell, 
5 Colo, 302; Threlkeld v. Inglett, 289 
Tll. 90, 124 NE 368. 

[a] Thus, where a bond condi- 
tioned to convey a mining claim upon 
payment or deposit of a certain sum 
within a given time is not signed by 
the obligee, contains no clause giving 
him possession during the option, 
and expresses no consideration for the 
option given, it is nudum pactum and 
subject to revocation until acceptance 
by the oblizvee or the performance of 
some act equivalent to an election to 
purchase under the terms prescribed, 
and taking possession under such a 
bond and making improvements with- 
out objection from the obligor will 
not render the bond irrevocable. Gor- 
don v. Darnell, 5 Colo, 302. 

[b] An option in consideration of 
one dollar is based on a nominal and 
not a valuable consideration and may 
be withdrawn by the vendor on no- 
tice to the purchaser at any time be- 
fore acceptance. Hogan v. Richard- 
son, 166 Ark. 381, 266 SW 299. 

63. Threlkeld v. Inglett, 289 Ill. 90, 
124 NE 368. 

[a] Rule applied.—An option on 
coal in place is not withdrawn by 
sale to another without notice, where 
the purpose of the option and under- 
standing of the parties were that 
complainants were to accept it by 
interesting some coal company, and 
they were endeavoring to do so. 
Threlkeld v. Inglett, 289 Ill. 90, 124 


NE 368. 

64. Generally see Vendor and Pur- 
chaser [39 Cyc 1368 et seq]. 

65. Barandun y. Barandun Min., 
etc., Co., 172 Cal. 250, 156 P 473; 
Champion Gold Min. Co. v. Champion 
Mines, 164 Cal. 205, 128 P 315; Fer- 
pues v. McGuire, 17 Ida. 141, 104 P 

66. Ariz.mHarper v. Independence 
Dev. Co., 13 Ariz. 176, 108 P 701. 

Cal.— Champion Gold Min. Co. v. 
Champion Mines, 164 Cal. 205, 128 
P 315; Oursler v. Thacher, 152 Cal. 
739, 93 P1007. 

Colo.—Frank y. Bauer, 19 Colo. A. 
445, 75 P 930. 


Mont.—Snider v. Yarbrough, 43 
Mont. 2038, 115 P 411. 
Pa.—Christie’s App., 85 Pa. 463; 


Jeffrey v. Pennsylvania Min. Co., 26 
BAS £9. ue cs 

. C—We v. Montgomery, 5 B. 
Gie33. a oa 

Ont.—Leckie v. Marshall, 2 OntWN 
1441, 19 OntWR 803. 

Que.—Nadeau v. Vachon, 36 Que. 
Super. 316. 

See generally Vendor and Purchaser 
[89 Cye 1367 et seq]. 

[a] Rule applied to lease with op- 
tion.— Failure to make a payment due 
under a lease of a mine, the lease 
containing an option to purchase, and 
the purpose of the lease being the 
sale and purchase of the mine, time 
being expressly agreed to be of the 
essence of the contract, terminated 
the lease and consequently the op- 
tion. Hazzard yv. Johnson, 45 Cal. A, 
TR bhi es le 

[b] Rule applied to assignee.— 
Where an ontion to purchase a min- 
ing claim made time of the essence, 
failure by the assignee thereof to 
make the required payments forfeited 
all its rights under the option. Huck- 
aby v. Northam, (Cal. A.) 228 P 717. 
__le] Days of grace.—Where a spec- 
ified number of days of grace are 
granted to the purchaser by the 
vendor, and he tenders payment on 
the last day, it is sufficient to avoid 
a cancellation of the contract. Leckie 
v. Marshall, 1 OntWN 899, 16 OntwR 
481 [dism app 1 OntWN 222, 14 Ont 
WR 1071). 

[ad] A tender of the amount due 
made subsequent to a default is un- 
available to prevent a _ forfeiture. 
Champion Gold Min. Co. v. Champion 
Mines, 164 Cal. 205, 128 P 315. 

67. Champion Gold Min. 
Champion Mines, supra. 


Conny. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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Such a forfeiture does not of itself rescind the 
contract, and the vendor may proceed to enforce his 
rights thereunder,®* or he may reseind the con- 
of the 
ground,’® even though he has given no notice of 
his intention to terminate the purchaser’s rights,"+ 
and although the vendor’s title is defective.“ Upon 
such forfeiture, where the contract so provides, 
the purchaser forfeits what he has paid under the 
contract,7> and even where there is no such pro- 
vision, the vendor will not be required to repay, 


tract,°® and repossess himself 


before rescinding the contract.”4 


equity will not decree rescission of such a contract 


if the parties cannot be placed 


especially where the rescission is sought because 
of defect in title or deficiency in quantity,”® a 
vendor of mining lands cannot rescind by return- 
ing the consideration paid after the purchaser has 


68. Frank v. Bauer, 19 Colo. A, 445, 
75 P 930. 

[a] Wlustration.—Where the own- 
er of mining property placed a deed 
thereof in escrow, to be delivered on 
payment of certain sums before a 
specified time, and all payments were 
to be forfeited on the vendee’s fail- 
ure to complete the purchase, and it 
was also agreed that thirty-five per 
cent royalty on smelter returns of all 
ores removed by the vendee should 
be paid to the owners and applied on 
the price, it was held that while the 
failure of the vendee to make the 
payments required terminated his 
right of purchase, it was not a rescis- 
sion of the contract and hence the 
Owners were thereafter entitled to 
recover the specified royalties. Frank 
v. Bauer, 19 Colo. A. 445, 75 P 930. 

Action for damages see infra § 539. 

69. Thomson v. McPherson, 3 Ont 
WN 791, 21 OntWR 646, 3 DomLR 
269. 

[a] Acts amounting to rescission. 
—(1) A contract for the sale of an 
interest in a mining claim of a fluctu- 
ating character must be held to have 
been rescinded where a caution was 
filed against the claim after the exe- 
‘ecution of the agreement and the 
vendor, knowing that it was useless 
to try to complete the sale while the 
eaution remained undischarged, had 
so conducted himself as to give the 
vendees reasonable ground to con- 
‘clude that he had abandoned the econ- 
tract and they did so _ conclude. 
Thomson v. McPherson, 3 OntWN 
791, 21 OntWR 646, 3 DomLR 269. 
(2) Acts amounting to rescission gen- 
erally see Vendor and Purchaser [39 
Cyc 1388]. 

70. Champion Gold Min. Co. v. 
Champion Mines, 164 Cal. 205, 128 
P 315; Christie’s App., 85 Pa. 463. 


71. Champion Gold Min. Co. v. 
Champion Mines, 164 Cal. 205, 128 
rol: 

72. Champion Gold Min. Co v. 
Champion Mines, supra, 

73. Champion Gold Min. Co. v. 
Champion Mines, supra; Gordon 
Tiger Min., etc., Co. v. Brown, 56 


Colo. 301, 138 P 51; Frank v. Bauer, 
19 Colo. A. 445, 75 P 930. 

74. Kerguson v. McGuire, 17 Ida. 
141, 104 P 1028. 

[a] Rule applied.—Where, by the 
terms of a contract to sell mining 
claims, the purchaser agreed to do 
all assessment work on the claims, 
and there was no provision that, if 
he failed to carry out the contract 
in regard to payment of the price, 
the vendor must repay him what he 
had expended in doing such work, 
equity will not require the vendor to 
so repay him, before permitting him 
to rescind the contract. Ferguson 
v. McGuire, 17 Ida. 141, 104 P 1028. 

75. Pond Creek Coal Co. v. Run- 
yon, 199 Ky.. 539, 251 SW 841. See 
generally Vendor and Purchaser [39 
Cyc. 1377]. 

76. Pond Creek Coal Co. v. Run- 
yon, 199 Ky. 539, 251 SW 841, 
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mining 


However, since 


in statu quo,7® 


77. Pond Creek Coal Co. v. Run- 
yon, supra. 

78. Pond Creek Coal Co. v. Run- 
yon, supra. 

79. See Equity § 81. 

80. McCormick y. Rossi, 70 Cal. 
a Ae Lon Peo. 

81. Generally see Vendor. and 


Purchaser [39 Cyc 1404 et seq]. 

82. Winter v. Bostwick, 172 Fed. 
285; Hazzard v. Johnson, 45 Cal. A. 
LO Asin yaiZl, 

[a] Unmarketable title. — Where 
the purchaser on making a cash pay- 
ment is given an option to purchase 
mining property until a given date, 
he is not entitled to rescind the con- 
tract on the ground that the title to 
the property was unmarketable prior 
to the expiration of such time, and 
without offering to make the pay- 
ments to complete the purchase. 
Winter v. Bostwick, 172 Fed. 285. 

83. U. S.—Winter v. Bostwick, 
supra. ; 

Cal.—Hazzard v. Johnson, 45 Cal. 
ASL OMe LS oe umelar: 

S. D.—Smith v. Detroit, ete., Gold 
Main. Gorn ees. Dy ealisea TO, NIVWe i. 

Tex.—Lea v. Helgerson, (Civ. A.) 
228 SW 992. 

N. S.—Van Meter vy. Matheson, 21 
N.S. 56. 

[a] Insufficient grounds for re- 
scission.—(1) One leasing a mine 
with option to purchase is not en- 
titled to rescind on the ground of 
defective title, etc., where the facts 
were known to him prior to entering 
into the agreement and he took pos- 
sesion and operated the mine until he 
found that the results were not satis- 
factory, and cannot, after default in 
payment of an installment, claim that 
the vendor was first in default, in 
that he was to be at all times ready 
to convey good title. Hazzard v. 
Johnsonne4o Cal eAveee Oo Sie ie at 
(2) Where an agreement for an op- 
tion to purchase mining claims stipu- 
lated that, if adverse claims were 
established to any portion of the 
land embraced in the agreement, the 
price should be reduced pro rata, and 
the purchaser at the time of securing 
the option knew that title to por- 
tions of the land was in dispute, and 
although the seller claimed to own 
all the land included in the agreement 
some of it was subsequently ad- 
judged to be the property of another 
person, and the agreement also made 
mistakes in the boundaries of certain 
lodes, the purchaser was not entitled 
to rescission. Smith v. Detroit, etc., 
Gold Min. Co., 17.S. D. 413, 97 NW 
iets (3) Where an agreement was 
made for the sale of certain mining 
areas and property necessary to the 
working thereof, the vendee was not 
entitled to rescind the agreement and 
recover the installments paid upon its 
appearing that the vendor did not 
own in fee land necessary for the 
working of the areas included in the 
agreement and on which buildings 
and machinery included in the 
schedule stood, where the vendor had 
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made valuable improvements on the land,’? al- 
though the deficiency in acreage to which the 
vendor could convey title exceeds the balance due 
on the purchase price.’® 
. that as a court of equity generally will not enforce 
a penalty or forfeiture,’® a failure of the purchaser 
to pay the purchase price in the time stipulated 
or to perform other conditions of the contract is 
no ground for a decree in equity declaring a for- 
feiture of his rights.®° 

[§ 538] (b) By Purchaser.®* 
or contract to purchase mining property is sup- 
ported by a valuable consideration, it cannot be 
rescinded by the purchaser before the expiration 
of the time specified,’? unless the vendor has been 
guilty of a breach of some material provision of 
the contract,* or of fraud or misrepresentation.®* 
An agreement for an option to purchase a mining 


It has also been held 


Where an option 


come to an agreement under the 
statute with the surface owner 
whereby he was in a position to 


make sufficient conveyance to give 
the vendee -the right to use such 
property, for the agreement was made 
in contemplation of the business of 
mining, in which ownership of the 
fee is not customary. Van Meter v. 
Matheson, 21 N. S. 56. 

[b] Test of validity of title.—(1) 
Where a contract for sale of oil and 
gas rights provides that the deposi- 
tary banking company is authorized 
to repay his deposit to the buyer on 
proof to the banking company that 
the title has been shown to be bad 
“as per the opinion of” the buyer’s 
attorney, the parties did not intend 
that the banking company should sit 
as a court to determine whether the 
title was bad, but the contract 
meant that the opinion of the buyer’s 
attorney was the means whereby the 


fact was to be _ proved. Lea _v. 
Eelyerson; aC Dexa Givin An) sac ou Sins 
992. (2) If the seller in such a case 


seeks to avoid the effect of the opin- 
ion of the buyer’s attorney that his 
title was invalid on the ground that 
such option was not rendered in good 
faith, the contract making the opin- 
ion the test of whether the buyer’s 
deposit should be returned to him, 
the burden is on such seller. Lea v. 
Helgerson, supra. 

84. Winter v. Bostwick, 172 Fed. 
285; Hazzard v. Johnson, 45 Cal. A. 
19, 187 P 121; Weist v. Grant, 71 Pa. 
95. See generally Vendor and Pur- 
chaser [39 Cyc 1417]. 

{a] Insufficient showing of fraud. 
—(1) A contract giving an option to 
purchase mining property cannot be 
rescinded for fraud because of erro- 
neous statements made by the sell- 
ers as to the quantity of ore on the 
property, or the title, where the pur- 
chasers were to take possession of 
and operate the property for several 
months before the option expired, and 
the statements were made in good 
faith and expressed the honest opin- 
ions of the sellers, who were not law- 
yers and had little knowledge of prac- 
tical mining. Winter vy. Bostwick, 
172 Fed. 285. (2) Where a person 
without inspection bought certain sil- 
ver mines upon the representation 
of the owners that the mines would 
yield a certain amount, the contract 
to be void if the purchaser should 
not approve the report of a selected 
assayer, and after the report the pur- 
chaser paid a large part of the pur- 
chase money, but on working the 
mines the product was only one third 
of the representation, it was held 
that the purchaser was liable for the 
remainder of the purchase money, 
for as the purchaser bargained for 
the report of an assayer before being 
bound by the contract, there was no 
collusion or fraud, and he was es- 
topped from alleging misrepresenta- 
tion in the inception of the contract. 
Weist v. Grant, 71 Pa. 95. 

[b] A substantial defect in title 
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claim cannot be rescinded, after the selling price 
has greatly depreciated, by demonstrating its un- 
productiveness, as the purchaser cannot then restore 
to the seller everything of value which he has 
received.* 

Failure to secure patent. The fact that the 
vendor has not received a patent for the mining 
claim is no ground for rescission of the contract 
of sale by the purchaser, where the parties dealt 
only with the possessory title,®® or where the vendor 
has entered, paid for the claim, and obtained a 
certificate of purchase from the government.*? 

Rescission for dissatisfaction. Where the con- 
tract gives the purchaser the right to rescind the 


contract and receive back what he has paid, if | 


within a specified time he is dissatisfied with the 


mining claim he is not bound to show reasonable | 
grounds for his dissatisfaction;*® and he is en- | 


titled to recover the purchase price, although he 
has not paid for assessment work where it appears 
the work has not been done, and the amount could 
be deducted from the amount of his recovery.*® 
But notice of dissatisfaction must be given within 
a reasonable time after the time specified.°° 

[§ 539] h. Rights and Liabilities on Failure to 
Carry Out Contract.°! Where under the terms of 
the contract a purchaser of mining property has 


the right to withdraw from the contract at any 


time without liability for further payments, he is 
not liable for an installment falling due after notice 


13. 


to the mining property constitutes a 
fa] 


substantial failure of consideration 
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Rule applied.—Where a com- 
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of his intention to abandon the contract has been 
given to the vendor;*? but if, when an installment 
falls due, the vendor extends the time of pay- 
ment as a mere voluntary indulgence and without 
consideration, the purchaser cannot escape the pay- 
ment of such installment by giving notice of his 
intention to abandon the contract after the install- 
ment became due but before the expiration of 
the extended time allowed for payment.°* Where 
mining property is conveyed for a certain amount 
on the purchaser’s agreement to pay certain royal- 
ties for a specified term, if possession is obtained 
by him, and that, on failure to pay the royalties, 


the vendor shall be entitled to a reconveyance on 


payment of the cost price, and the purchaser not 
having acquired possession because of an outstand- 
ing lease, the contract is terminated for failure 
to pay royalties, the purchaser is entitled to 1n- 
terest on the amount paid by him.%* 

Damages. If the sale fails by reason of the 
purchaser’s failure to comply with the terms of 
the contract, the vendor may maintain an action 
against him for the damages he has sustained 
thereby.°5 The purchaser also, provided he has on 
his part complied with the terms of the option 
or contract,®* or shows a reasonable excuse for non- 
performance,®? may maintain an action for dam- 
ages sustained by reason of the vendor’s fraud 
or misrepresentation as to the condition or value 
of the mining property,®* or by reason of his fail- 


are not entitled to recover the con- 
tract price for all the lands and also 


[§§ 538-539 


for the agreement to sell and war- 
rants the purchaser in rescinding and 
recovering back his purchase money. 
Pennok Oi] Co. v. Roxana Petroleum 
Co., 289 Fed. 416. 

85. Smith v. Detroit, etc, Gold 
Nin. Co., 27S: Dy. AU3. SN W, 17: 

86. Trinity Gold Dredging, ete., 
Co. v. Beaudry, 223 Fed. 739, 189 CCA 
269 [certiorari den 239 U. S.. 638 
mem, 36 SCt 160 mem, 60 L. ed. 481 
mem]. 

{a] A failure to secure patents 
because the minerals were exhausted 
is not such a breach of a contract 
for the sale of a mining claim as en- 
titles the purchaser to rescind where 
the parties have dealt only with the 
possessory title. Trinity Gold 
Dredzving, ete, Co... Beaudry, 223 
Fed: 739, °139 CCA 269 [certiorari 
den 239 U. S. 638 mem, 36 SCt 160 
mem, 60 L. ed. 481 mem]. 

{b] Possession not disturbed.— 
Where the purchaser’s possession and 
enjoyment of the property are not 
disturbed or threatened, and defend- 
ant’s title is not described in the 
contract, the fact that patents for the 
unpatented claims have not been is- 
sued at the time the purchaser is to 
make final payment and receive the 
deed does not afford ground for re- 
scission by him. Nelson vy. Wood 
Placer Min, Co., 167 Fed. 206. 

_ 87. Bash v. Cascade Min. Co., 29 
Wash. 50, 69 P 402, 70 P 487. 

88. McDougall v. O’Connell, 72 
Wash. 349, 130 P 362, 131 P 204. 

89. McDougall v. O’Connell, supra. 

90. McDougall v. O’Conell, supra. 

91. Remedies: and remedial rights 
of vendor and purchaser generally see 
Vendor and Purchaser [39 Cyc 1787 
et seq]. ‘ 

Termination or rescission of con- 
tract see supra §§ 536-538.. 


92. Richardson v. Dell, 245 Mo. 
317, 149 SW 15; Webb v. Montgom- 
ery, 5 B.C. 323. 

93. Webb v. Montgomery, supra. 

94. Sharp v. Behr, 136 ed. 795. 

95. Wisleben v. Brooks, 179 Fed. 


86, 102 CCA 380; Stamey v. Hemple, 
173 Fed. 61, 97 CCA 879; Autem v. 
Mayer Coal Co., 98 Kan. 379, 158 P 


plaint allezes that plaintiff and de- 
fendant entered into a written con- 
tract by which plaintiff agreed to sell 
to defendant certain mining claims, 


payments to be made at stated times, | 


and that. in consideration of an ex- 
tension by plaintiff of the time for 
making the final payment defendant 
agreed to do the assessment work for 
that year, but that he failed to com- 
plete the payment or to do the work, 
in consequence of which the claims 
were forfeited; relocated by others, 
and lost to plaintiff, to his damage to 
the extent of their value, for which 
he asks judgment, states a cause of 
action for breach of the contract and 
for the recovery of damages in some 
amount, the true measure of which 
is a matter to be determined on the 
proofs. Stamey v. Hemple, 173 Fed. 
627 oy ICC Ans 19: 

{b] Elements of damages.—(1) In 
an action for breach of a contract by 
which defendants agreed to pur- 
chase from plaintiffs at a stated price 
the mineral rights in certain lands 
and to subscribe and pay for one half 
of the stock in a corporation to be 
organized by the parties, the other 
half to be issued to plaintiffs, where 
the corporation was to repay to de- 
fendants the amount paid by them 
for the mineral rights which exceeded 
the capital to be paid in by them, 
plaintiffs are not entitled to have the 
value of the stock so to be issued to 
them considered as an element of 
damages, in the absence of any evi- 
dence as to the value of the mineral 
rights upon which alone the value of 
the stock depended. Wisleben  v. 
Brooks, 179 Fed. 86, 102 CCA, 380. 
(2) Where a contract for the pur- 
chase by defendants from plaintiffs 
of the mineral rights in certain lands, 
for which plaintiffs held options, gave 
defendants the option to furnish 
funds to have the lands drilled, in 
which case they were bound to take 
only such as were shown to contain a 
coal vein, or to accept all the lands 
without drilling, in an action for 
breach of such contract by defendants 
by refusing to take the lands or to 
furnish the drilling fund, plaintiffs 


the cost of drilling machinery pur- 
chased by them. WHisleben v. Brooks, 
supra. 

[ec] Pleading.—A petition, claim- 
ing the price named in an option 
contract for a mineral reserve for all 
land containing a coal vein of a cer- 
tain thickness, is demurrable, where 
it alleged the tender of a deed to ‘‘one 
mineral reserve” without describing 
it as of the required thickness. Au- 
tem v. Mayer Coal Co., 98 Kan. 379, 
158, P- £3. 

96.7, NVOrlais (Fair itm bOoun ve 
Powers, 224 U. S. 178, 32 SCt 458, 56 
Tx, COs ti. Lattad 2! Akize: opel) 0 mee: 
957]; Marshall v. Leckie, 41 Que. 
Super. 206 [aff 22 Que. K. B: 364]. 
See generally Vendor and Purchaser 
[389 Cyc 2086 et sea]. 

[a] Deposit of procesds in bank.— 
A purchaser in possession under a 
contract for the sale of mines which 
requires him to deposit the net pre- 
ceeds from the ores in bank to be 
credited on the purchase price can- 
not claim damages for dispossession 
on his failure to make such deposits. 
World’s Fair Min. Co. v. Powers, 22 
US 113, 62, SCtv453," 00) 7) dnt a 
fafi b2, Ariz. 235, LO@ VP 9571. 

OTF. Y World's Main” Nii "Cor -av, 
Powers, 12 Ariz. 285, 100 P 957 [aff 
nae S. 178, 82 SCt 453, 56 Li ‘ed. 

[a] Insufficient excuse.—A breach 
by purchaser in possession of a mine 
under contract of sale, of an agree- 
ment to deposit net proceeds from the 
ores in a designated bank to be cred- 
ited on the price, is not excused by 
attachment by the vendor, hindering, 
but not preventing, performance. 
World’s Fair Min. Co. v. Powers, 224 
US Lis, 32 Ct 453,06, lus edualig 
[aff 12 Ariz. 285, 100 P 957]. 

98. U. S.—Stratton’s Independence 
v. Dines, 135 Fed. 449, 68 CCA 161 
[aff 126 Fed. 968, and certiorari den 
ieee S. 623, 25 SCt 800, 49 L. ed. 

Mass.—Chatham Furnace Co. v. 
Moffatt, 147 Mass. 403, 18 NE 168, 
9 AmSR 727. 

Mo.—Kendrick v. Ryus, 225 Mo. 
150, 123 SW 937, 1385 AmSR 585. 


For later cages developments and changes in the law see cumulative Annotations, same title, page and note number, 
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ure to comply with the terms of the option or 
contract for sale,®® except that he cannot main- 
tain such action for breach of an option contract 
where the option is incomplete.1 An assignee of 
an option who fails to carry out his agreement 
to give the assignor a certain interest in the min- 
ing claims to be acquired under the option is 
liable in damages for any loss sustained by the 
assignor by reason of such breach.” 

Right to improvements, ete? A provision in a 
contract of sale of mining claims that in ease of 
default the purchaser shall deliver possession to 
the vendor together with all improvements placed 
on the mining claims is not unreasonable when 
viewed as a consideration for the privilege of ex- 
tracting ore,* and, in the absence of fraud or any- 
thing indicating that it is in any way inequitable, 
will be enforced according to its terms.® The 
word ‘‘improvements’’ in this connection includes 
removable betterments placed on the land by the 
purchaser and which he might, in the pee of 
an agreement to the contrary, take away.® 

[§ 540] 2. Conveyances of Land with Minerals’— 
a. In General. The rules of law relating to ¢on- 
veyances of real property in general* usually gov- 
ern conveyances of mining property or land with 
minerals,® except to the extent that the peculiar 
nature of and conditions attending sales of this 


Or.—Martin v. Hagle Creek Dev. 
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class of property require special rules and prin- 
ciples.+° 

[§ 541] b. Requisites and Validity—(1) In Gen- 
eral. The requisites and validity of a sale and 
conveyance of mining property is ordinarily gov- 
erned by the rules of law relating to the requisites 
and validity of sales and conveyances of real prop- 
erty in general.1! In accordance with those rules 
no particular form of instrument or words is 
necessary to effectuate a sale and conveyance of 
mining property;!? if it is clear from the language 
of the instrument that the vendor intends to pass 
the title to the property or claim, the law will, 
if possible, so construe the words used as to ef- 
fectuate that intent.1% The mere passive acquies- 
cence of partners or tenants in common of a min- 
ing claim in a sale of the interest of another part- 
ner or tenant in common by a person having no 
title cannot confer any title upon the purchaser." 
If one of two joint transferees of an undivided 
interest in a mineral claim rejects the transfer, no 
title passes to the other.'® 

The right to a mill site on public lands may be 
transferred by delivery of possession and retention 
thereof by the transferee.1® 

Description. The conveyance should so describe 
the mining property or claim that under the usual 
rules of construction it can be identified with rea- 


Co., 41 Or. 448, 69 P 216. 

Tex.—Philpott v. Edge, (Civ. A.) 
224 SW 263. 

Can.—Syndicate Lyonnais oie pe 
dyke v. Barrett, 36 Can. S. 

See generally Vendor 
chaser [39 Cyc 20841. 

[a] No cause of action.—Where 
defendant made false and material 
representations to plaintiff which in- 
duced plaintiff to buy certain min- 
ing property from defendant, but in- 
stead of paying cash plaintiff merely 
returned the beneficial interest in 
such property in exchange for the 
legal title, plaintiff suffered no dam- 
age and has no cause of action in 
fraud and deceit. Stratton’s Inde- 
pendence vy. Dines, 135 Wed. 449, 68 
CCA 161 [aff 126 Fed. 968, and cer- 
tiorari den 197 U. S. 623, 25 SCt 800, 
49 L. ed. 911]. 

[b] Insufficient proof of decep- 
tion.— Where a purchaser of mining 
property alleged fraud in the ven- 
dor’s representations that he was the 
owner of a certain number of inches 
ef water in a certain creek, and had 
made a valid and indefeasible loca- 
tion thereof, but it appeared that im- 
mediately after the purchase the pur- 
chaser relocated the water claimed by 
the vendor, its notice reciting that 
the same had been sold to the pur- 
chaser, it is apparent that the pur- 
ehaser knew the interest owned by 
the vendor, and hence was not mis- 
led. Martin v. peaete Creek Dev. Co., 
41 Or. 448, 69 P 216. 

Actions for rand and deceit gen- 
erally see Fraud §§ 125-272. 

$9. Threlkeld v. Norris, 300 Tl. 
223, 133 NE 285; Daley v. Reed, 63 
Pa. Super. 507; Emery v. Regester, 17 
Pa. Super. 482; Johnson v. Bellrose, 
(Tex. Civ. A.) 240 SW 1116. See 
enerally Vendor and Purchaser [39 
Gye 2079 et seq]. 

{a]. Nominal damages. — Where 
the owner of coal gave an option on 
the same and agreed to furnish an 
abstract, and the vendee gave notice 
of his intention to take the land and 
requested an abstract, but nothing 
further was done for two and one- 
half years, when a second ‘request 
for an abstract was made and re- 
fused, and the owner sold to another 
person, and. the evidence tends to 
show that the owner acted in good 
faith on the belief that the first pur- 
chaser had abandoned: his contract, 


pit er 


the owner was liable for nominal 
damages only in an action for breach 
of his contract. Emery v. Regester, 
17 Pa. Super. 482. 

1. Stow v. Currie, 21 Ont. L. 486, 
1 OntWN 1007, 16 OntWR 341. 

‘ng McLaren v. McPhee, 21 B. C. 


83. See generally Vendor and Pur- 
chaser [39 Cyc 2074 et seq]. 

4. Smith v. Detroit, etc., Gold Min. 
Co., 17'S. Di) 418, 97 NW 17; Siegloch 


Wi Troquois Min. Co., 106 Wash. 632, 


ila Pa 2 Gal , 

5. Siegloch v. Iroquois Min. Co., 
supra. 

{a] Not penalty.—A clause in 2 
contract for the sale of mining claims 
with reference to the delivery of im- 
provements thereon in case of default 
by the purchaser is not considered as 
a penalty to be awarded to the own- 
ers only in so far as they may show 


actual. damages from the breach. 
Siegloch v. Iroquois Min. Co., 106 
Wash. 632, 181 P 51. 

6. Smith v.. Detroit, ete, Gold 
Min. Co3-1% S.” DA Al3st 871 NIWS 176 
Siegloch v. Iroquois Min. Co., 106 
Wash’ 632.) 8iPio51. 

fa] Particular property as “im- 


provements.”—-Property such as a 
drill press, rails laid in place, and 
machinery of a permanent nature 
which tended to increase the value of 
the property aS a mine, would be 
included in the term “improvements” 
in contract for sale of mining claims 
providing that in case of default 
purchaser should deliver possession 
of mining claims, together with all 
“improvements” placed thereon by 
him, the quoted term being broader 
than the term ‘fixtures.’ Siegloch v. 
Iroquois Min, Co., 106 Wash. 632, 181 
Pol 

[b] Property not “improvements.” 
—A quantity of sundry loose mining 
tools, equipment, and supplies, useful 
in the operation of the mine in ques- 
tion and its subsidiary activities, but 
in no sense improvements of the 
realty, are not ‘Improvements’ 
within such a contract. Siegloch v. 
Iroquois Min. Co., 106 Wash. 632, 
PAG PR 1. 

7. ease or sale see infra § 586. 


S See Vendor and Purchaser [39 
Cye 1129]. 

Deeds generally see Deeds 18 C. J. 
pi 135. 


9. Harris v. Equator Min., etc., Co., 
8 Fed. 863, 3 McCrary 14; Brooks v. 


Cook, 141 Ala. 499, 88 S 641; Melton 
Vv. Lambard, 51 Cal. 258. 

10. Thornburg v. Doolittle, 148 
Iowa 530, 125 NW 1003. And see 
cases passim infra §§ 541-549. 

11. Mallory v. Globe-Boston Cop- 
per Min. Co., 11 Ariz. 296, 94 P 1116; 
Anse la Butte Oil, ete., Co. v. Babb, 
122 La. 415, 47 S 754; Siegloch v. 
Iroquois Min. Co., 106 Wash. 632, 
181 P 51. See generally Deeds 18 
C. J. p 1385; Vendor and Purchaser 
{39 Cye 1182 et seq]. ; 

[a] Consideration; instruments 
construed together.— Where an agree- 
ment of sale of mining claims pro- 
vided that, in consideration there- 
for, the purchaser should execute 
notes secured by mortgage on the 
claims, and deliver shares of its 
stock, and subsequently the agree- 
ment was amended by a further 
agreement providing that, as an in- 
ducement and additional stipulation, 
a cash payment was accepted, and , 
the notes and mortgage taken, and 
the deed executed on the understand- 
ing that the purchaser should fur- 
nish one of the owners continuous 
employment at the mines, and per- 
form certain conditions relating to 
running cross-cuts, shafts, and drifts, 
the agreement and amendment there- 
of must be read together as consti- 
tuting an entire contract, and hence 
the amendment was not invalid on 
the ground that the consideration 
for the sale was the notes, mort- 
gage, and stock, and that, inasmuch 
as the owners were obligated by the 
original agreement to convey the 
claims the amendment was without 
consideration, on the principle that 
the doing of an act which promisee 
has already ‘bound himself to per- 
form is not a valid consideration, 
Mallory v. Globe-Boston Copper Min. 
Co., 11 Ariz. 296, 94 P 1116. 

12. Meyers v. Farquharson, 46 Cal. 
190. 

13. Meyers v. Farquharson, supra. 

Construction and operation of con- 
veyance generally see infra § 531. 

14. Waring v. Crow, 11 Cal. 366. 

Sale and conveyance of: 
Partnership real estate generally see 

Partnership [30 Cye 494] 


Property of cotenants generally see 
Tenancy in Common [88 Cyc 
108]. 

15. Cook v. Denholm, 8 B. C. 39. 


16. Kershner vy. Trinidad Mill, ete., 
Co., 27 N. M. 326, 201 P 1055. 


960 [40 C.J.] 
sonable certainty.17 It need not specifically describe 
the claim by its boundaries;'® it is sufficient to 
describe it by name and refer to the record of 
the claim which contains a full and definite de- 
scription of it;19 and where the land intended to 
be conveyed can be identified, it is immaterial 
by what name the grantor describes the property.”° 
It is also immaterial, as between the parties to a 
deed of a part of a claim described by name, 
whether the location was a valid one as against 
others or not.?? 

Consistent with contract. A conveyance executed 
in consummation of a contract of sale must not 
contain a reservation which would utterly destroy 
the contract.?? 

[§ 542] (2) Writing.** One discovering mineral 
may transfer his right of location by parol,?* and 
under some of the earlier statutes the title to a 
mining claim would pass by a verbal sale, if accom- 
panied by an actual transfer of possession.*> This 
rule, however, has been changed to the effect that 
since mining claims are real property,?° under the 
statute of frauds,?7 and under some mining stat- 


IZ. Vireinia iron, ete, . Co.) Vv. 
Combs, 186 Ky. 261, 216 SW 846; 
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utes,2® they can be transferred only by an instru- 
ment in writing.2® In some of the Canadian prov- 
inces the transfer of any interest in a mining elaim 
must be in writing,®® and be recorded according 
to the statute;*! but the failure to record such a 
conveyance does not result in the claim becoming 
waste lands open to location.?? 

Seal.*? It has been held that instruments con- 
veying mining claims need not be under seal.** 
But on the other hand it has been held that a 
conveyance of the right to dig for minerals on 
the owner’s property can be created only by in- 
strument under seal.%° 

[§ 543] c. Construction and Operation—(1) In 
General. The rules of law which govern the con- 
struction and operation of sales and conveyances 
of real property in general*® usually apply in as- 
certaining the intentions of the parties, and their 
consequent rights and liabilities, under a sale or 
conveyance of mining property.?7 In accordance 
with such rules, a general conveyance of land with 
minerals, without any exception or reservation, 
passes to the purchaser or his heirs and assigns 


Kinney v. Consolidated Virginia Min.|C. 344 [allowing app 7 B. C. 186]. 
Co., 14 F. Cas. No. 7,827, 4 Sawy. 382; 


33. Necessity of seal generally see 


Collins v. McKay, 36 Mont. 123, 92 P 
295, 122 AmSR 334; Upton v. Santa 
Rita Min. Co., 14 N. M. 96, 89 P 275; 
Peart v. Brice, 11 Pa. Co. 606. See 
generally Vendor and Purchaser [39 
Cye 1223]. 

[a] Description held insufficient 
to include minerals under adjoining 
ljlands of grantor. Peart v. Brice, 11 
Pa. Co. 606. 

18. Glacier Mountain Silver Min. 
Cal ivi SWalliss 1277 U.1S. 471,08" SCt 
1214, 32 Ll. ed. 172; Harris v. Equator 
Min., ete. Co.,:8 Fed. 863, 3 Mc- 
Crary 14;- Carter v. Bacigalupi, 83 
Cal. 187, 23 P 361. And see cases 
infra note 19. 

19. Glacier Mountain Silver Min. 
Comive Wallis 1278 Swe47Iy 8 Sct 
1214, 32 L. ed. 172; Harris v. Equator 
Min., ete. Co., 8 Fed. 863, 3 Mc- 
Crary 14; Carter v. Bacigalupi, 83 
Cal. 187, 23 P 361; Wemple v. Yose- 
mite Gold Min. Co., 4 Cal. A. 78, 87 
P 280; McCurdy v. Alpha Gold, etc., 
Min. Co., 3 Nev. 27. 

20. Collins v. McKay, 36 Mont. 
123, 92 P 295, 122 AmSR 334. 

{a] Describing the property as 
the “Protection lode claim,” merely 
identifies the property. Collins v. 
McKay, 36 Mont. 123, 92 P 295, 122 
AmSR 334. 


21. Collins v. McKay, supra. 

22. Findley v. Armstrong, 23 W. 
Vian SIMS! 

fa] Tlustration.—Where a con- 


tract to sell two hundred and thirty 
acres of coal contained the follow- 
ing- provisions: “The coal and coal- 
privileges in the land west of Buck 
run, heretofore sold and deeded, are 
reserved. All the coal on that land 
has been sold and conveyed. The 
coal and all the coal in the land east 
of Buck run, and all the necessary 
and desired coal-privileges are hereby 
reserved,’ it was held that, when the 
vendor executed a deed in carrying 
out this contract, he could not insert 
in it a reservation of “a right to re- 
move on and through this tract of 
land sold, the coals of coterminous 
tracts of land’’ owned by the vendor, 


Findley v. Armstrong, 23 Va. 
113. 

Conveyances with reservations 
generally see infra §§ 554-581. 

23. Generall see Vendor and 
Purchaser [39 Cye 1221]. 


24. Doe v. Waterloo Min. Co., 70 
Fed. 455, 17 CCA 190. 

Mining looation as property in 
general see supra § 236. 

25. Union Cons, Silver Min. Co. v. 
Taylors 1008 US ougmcd, aed. toad. 


King v. Randlett, 33 Cal. 318; Goller 
v. Fett, 30 Cal. 481; Copper Hill Min. 
Co. v. Spencer, 25 Cal. 18; Patterson 
v. Keystone Min. Co., 23 Cal. 575; 
Antoine Co. v. Ridge Co., 23 Cal. 219; 
Gatewood v. McLaughlin, 23 Cal. 178; 
Table Mountain Tunnel Co. v. Strana- 
han, 20 Cal. 198; English v. Johnson, 
17 Cal. 107, 76 AmD 574; Attwood v. 
Fricot, 17 Cal. 37, 76 AmD 567; Jack- 
son v. Feather River, etc., Water 
Co., 14 Cal. 18; Lockhart v. Rollins, 
2 Ida. (Hasb.) 540, 21 P 413. 


26. See supra § 236. 

27. See generally Frauds, Statute 
of § 153. 

28. See statutory provisions. 


29. Alaska.—Cascaden vy. Dunbar, 
2 Alaska 408. 

Ark.—Osborn v. Arkansas Terri- 
torial Oil, etc., Co., 103 Ark. 175, 146 
Sw 122. 

Cal.—Moore v. Hamerstag, 109 Cal. 
122, 41 P 805; Garthe v. Hart, 73 Cal. 
541, 15 P 93; Melton v. Lambard, 51 


Cal. 258; Felger v. Coward, 35 Cal. 
650; Hardenbergh v. Bacon, 33 Cal. 
356. 


Mont.—Hopkins v. Noyes, 4 Mont. 
550, 2 P 280; Robertson v. Smith, 1 
Mont. 410. 

Or.—Hinderliter v. McDonald, 84 
Or. 251, 164 P 378. 

30. McMeekin v. Furry, 13 B. C. 
20; Alexander v. Heath, 8 B. C. 95. 

{a] The interest of a free miner 
in his mineral claim is an interest in 
land, and an agreement of sale not 
in writing respecting it cannot be 
enforced. Fero v. Hall, 6 B. C. 421; 
Stussi v. Brown, 5 B. C. 380. 

31. Dumas Gold Mines, Ltd. v. 
Boultbee, 10 B. C. 511; Grutchfield 
v. Harbottle, 7 B. C. 344; Fielding v. 
Church, 28 N. S. 136; Re Canadian 


Pac. R. Co., (Sask.) 6 WestWkly 
1160. 
{a] The time for recording min- 


eral claims under Mineral Act §§ 19, 
49 is dependent upon the distance of 
the claim from the recorder’s office, 
and the same rule applies to the 
recording of a transfer, and in the 
latter case it is the distance of the 
claim, and not of the transferee, from 
the recorder’s office which fixes the 
time. Dumas Gold Mines v. Boultbee, 
LOB Cwbie 

[b] A registrar should refuse to 
register a transfer containing a reser- 
vation of mines and minerals where 
the right to the minerals was re- 
served in the grant of the land from 
the crown. Re Canadian Pac. R. Co., 
(Sask.) 6 WestWkly 1160. 

82. Grutchfield v. Harbottle, 7 B. 


Seals [35 Cyc 1168]. 

34. St. John v. Kidd, 26 Cal. 263; 
Draper v. Douglass, 23 Cal, 347. But 
see McCarron vy. O’Connell, 7 Cal. 
152 (bill of sale not under seal is not 
sufficient to convey mining claim). 

Necessity of seal to contract of 
sale generally see Vendor and Pur- 
chaser [39 Cyc 1228]. 4 

13 Grant Ch. 


35. Ross vy. Fox, 
(Ont,) 683, 

36. See Deeds §§ 195-480; Vendor 
and Purchaser [39 Cyc 1295 et seq]. 

387. U. S.—Rutland Marble Co. v. 
Ripley, 10 Wall. 339, 19 L. ed. 955. . 

Ark.—Cummins v. Subiaco Coal Co., 
150 Ark. 187, 233 SW 1075. 

Cal.—Riley v. North Star Min. Co., 
tr Fas ve 93 P 194. 

olo.—Hatch v. Fritz, 48 Colo. i 
Hee 74. wee: 

<an.—Tousley v. Galena Min., iy 
Co.,-24-Kan;. 328. oa 

Nev.—Las Vegas, etc., R. Co. v 
Summerfield, 35 Nev. 229, 129 P 303. 

Pa.—Pittsburg Coal Co. v. Cook, 
219 Pa. 539, 69 A 85. 

Tenn.—Pearne y. Coal Creek Min.,; 
ates Coy Dh tem 619, 18 SW 402. 

ex.—Fulton vy. Jackson, (Civ. A. 
244 SW 566. . et 

Wash.—Rayburn v. Stewart-Calvert 
Co., 105 Wash. 575, 178 P 455. 

W. Va.—Higgins v. Round Bottom 
Coal, etc., Co., 68 W. Va. 218, 59 SE 

Douglas 
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Wyo.—Hilliard v. Oil 
Fields, 20 Wyo. 201, 122 P 626. 

Austr.—Brennan vy. Morphett, 6 
Austr. .C;, Ln Ri 22: 

{a] Dlustrations.—(1) A contract 
binding one party to give another a 
quitclaim deed to a half of his un- 
divided interest in mining property, 
to be delivered on the happening of 
a specified event, and stipulating that 
the grantee shall pay a specified sum 
per linear foot for the tunnel already 
constructed, and that both parties 
will pay equally from breast of tun- 
nel from then on, calls for the de- 
livery of a deed before any liability 
may be incurred by the grantee con- 
cerning the mining properties, un- 
less different arrangements are sub- 
sequently made. Hatch vy. Fritz, 48 
Colo. 530, 111 P 74. (2) A grantee 
of a portion of the surface of a min- 
ing claim under a measure convey- 
ance from the original locator is 
entitled to possession, under the rule 
that equity will control the patent 
title in favor of the party holding 
the equitable title. Las Vegas, etc., 
R. Co. v. Summerfield, 35 Nev. 229, 
129 P 303. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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the whole interest of the vendor in the property 
described.** Where the sale is of a mining claim 
on public mineral land, the purchaser acquires 
such title, and such title only, as the vendor has 
at the time of sale;*® and under some statutes*? 
a presumption exists in such cases that the vendor 
intends to pass the best title he has.4t Where 
the owner of a tract of land in fee subject to cer- 
tain undivided ore rights, of which he owns one 
seventh and the other six sevenths are owned by 
other persons, conveys a portion of the land by 
metes and bounds and one seventh of the ore 
rights in the land conveyed, the conveyance of the 
ore rights is inoperative as against the other ten- 
ants in common of the easement,*? unless the latter 
release to the grantor their interest in one sev- 
enth of the ore rights in the particular land con- 
veyed, in which ease the infirmity of the grantor’s 
conveyance is cured, all parties’ interested being 
estopped from denying its validity.*% 

As to description of property.*t As in convey- 
ances generally, a reference in the deed to another 
deed or record, for a more particular description, 
incorporates that part of such deed or record,*® 
and it is the duty of the grantee to examine the 
same.*® When the true location of the land is in 
dispute, parol evidence is admissible to show the 
same,*? but where the language of a deed admits 
of but one construction and the location of the lode 
or premises intended to be conveyed is clearly as- 
certained by a sufficient description of the ground 
in the deed, by courses, distances, or monuments, 
it cannot be controlled by any different exposition 
derived from the acts of the parties in locating 
the premises, or from the failure of the grantor 
to designate the various names by which the ground 
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conveyed was at different times known.48 Those 
descriptions in the deed which do not apply to a 
perfect description may be regarded as false or as 
surplusage.*9 

Liability for expenses of defending title.5° One 
holding an interest under a contract that he shall 
claim only such title as his predecessor has is 
chargeable with notice that such title is in litiga- 
tion, and is liable to pay his proportionate part 
of the expense of defending such title,5t even 
though his agent had no authority to make a con- 
tract binding him to pay such share;°? but if the 
contract provides for such lability on his part, in 
case the property is conveyed to him at his re- 
quest, he is not so liable when the property is 
conveyed to another.®? 

‘‘Mining ground.’’ The words ‘‘mining ground,’’ 
when used in a conveyance, have a technical mean- 
ing, and refer to that interest which a mere occu- 
pant of the mine has in the same; they are not 
the words used when a fee simple or leasehold in- 
terest in real estate is to be conveyed.*4 

Transfer pending patent proceedings. A-transfer 
of title by an applicant for a patent to a mining 
claim during the pendency of the application has 
the effect only of making him the trustee for the 
transferee, and as such to hold the title for the 
purpose of the application, and when a patent is 
issued, the title passes to the transferee.®® 

[§ 544] (2) Particular Property Conveyed—(a) 
In General. The particular property and _ the 
amount thereof covered by the sale or conveyance 
depends, of course, upon the intention of the parties 
as shown by a proper construction of the terms 
and description therein contained.5* Thus where — 
a person conveys all his right, title, and interest 


38. Kimbley v. Luckey, 72 Okl.| Wyoming Copper Co., 18 Wyo. 234,] 20: Wyo. 201, 122 P 626. 
217, 179 P 928; Virginia Coal, etc., Go.| 106 P 673. 52. Hilliard v. Douglas Oil Fields, 
v. Richmond, 128 Va. 258, 104 SE 805. [c] The assignee of a mining supra. 

{a] Title in fee—One entering|/claim cannot claim any _ rights 53. Hilliard v. Douglas Oil Fields, 
land under a warranty deed not ex-| superior to those of his assignor, un-| Supra. 


cepting mineral rights is presumed 
to enter under a claim of title to 
the whole fee. Virginia Coal, etc., 
Co. v. Richmond, 128 Va. 258, 104 SE 
805. 

[b] Im Georgia, under an agree- 
ment to sell a certain tract described 
as a certain numbered lot except 
four acres in the southeast corner 
thereof, without other exception or 
reservation, the purchaser is entitled 
to an absolute or fee simple estate 
in the land, other than that excepted, 
under Civ. Code (1910) §§ 3617, 3657. 
Wright v. Martin, 149 Ga. 777, 102 SE 
156. 


366. 

Mont.—Wetzstein v. 
Mont. (202, 10) PLT: : 

Or.—Grand Prize Hydraulic Mines 
vy. Boswell, 83 Or. 1, 151 P 368, 162 
P 1063. peas 

Wyo.—Bergquist v. West Virginia- 
Wyoming Copper Co., 18 Wyo. 234, 
106 P 673. 

Austr.—Gander v. Murray, 5 Austr. 
Cri Re bd: ‘ : 

[a] A purchaser under a quitclaim 
deed takes only such title as the 
grantor has subject to any prior deed 
by the grantor to the same property. 
Wetzstein v. Largey, 27 Mont. 212, 
TOMER Tags 

[b] Under two locations.—A deed 
to a mining claim, describing the 
premises as recorded in the records 
of a county named, will pass the in- 
terests of the grantors, not only un- 
der the certificate of the original 
location of the claim as recorded, but 
also the interest of the grantors in 
the same claim under a subsequent 
location. Bergquist v. West Virginia- 


[40 C. J.— 61] 


Cal.—Waring v. Crow, 11 Cal. 
Largey, 27 


less he is an innocent purchaser for 
value. Grand Prize Hydraulic Mines 
v. Boswell; 83 Or. 1, 151 P 368, 162 
P10637 

{d] A sale by one of several part- 
ners (1) without authority therefor 
from his copartners, can take effect 
only as to his limited interest in the 
mining property. Gander v. Murray, 
5 “Austrs)-C.y ERs 675. 2902) Sale and 
conveyance of partnership real estate 
generally see Partnership [30 Cyc 
494]. 


40. See statutory provisions. 

41. Collins v. McKay, 36 Mont. 
123, 92. P 295, 122 AmSR 334 (under 
Civ. Code § 1511). 

42. Hartford, ete., Ore Co. v. Mil- 
ler, 41 Conn. 112. 

43. Hartford, etc., Ore Co. v. Mil- 
ler, supra. 

44. See generally Deeds §§ 242- 
277. 

Particular property conveyed see 
infra § 544. 

45. Crescent Min. Co. v. Wasatch 


Min. Co., 5 Utah 624, 19 P 198. See 
generally Deeds §§ 249-251. 
46. Sumpter Gold Min. Co. v. 


Browder, 31 Colo. 269, 75 P 38; Vir- 
ginia Coal, etc., Co. v. Richmond, 128 
Va. 258, 104 SE 805. 

47. Reamer v. Nesmith, 34 Cal. 
624; Laidley v. Rowe, 275 Pa. 389, 119 
A 474; Dexter Lime-Rock Co. v. Dex- 
ter, 6 R. I. 353. 

48. Weill v. Lucerne Min, Co., 11 
Nev. 200. 

49. Reamer v. Nesmith, 34 Cal. 
624; Hayden v. Brown, 33 Or. 221, 53 
P 490. 

50. See generally Vendor and Pur- 
chaser [39 Cyc 1640]. j 

51. Hilliard v. Douglas Oil Fields, 


54. Hale, etc., Gold, etc., Min. Co: 
Vv. Storey County, 1 Nev. 104. 

“Mining ground” defined generally 
See supra § 70. 

55. Slothower v. Hunter, 15 Wyo. 
189, gs IP siGs 

Patent proceedings enerall see 
supra §§ 324-376. y y 


56. U. S.—Mollie Gibson Cons. 
Min., etc., Co. v. Thatcher, 57 Fed. 
865, 6 CCA 621; Santa Clara Min. 
Assoc. v. Quicksilver Min. Co., 17 


oo ee Sawy. ‘330. 
al.—Miller v. Everhardy, 1 . 
142, 167 P 861. ee oe 

Ida.—Idaho Gold-Min. Co. v. Union 
Min., etc., Co., 5 Ida. 107, 47 P 95. 

W. Va.—Armstrong vy. Ross, 61 W. 
Va. 38, 55 SE 895. 

Que.—Houle v. Quebec Bank, 41 
Que. Super. 521, 4 DomLR 614. 

See generally Deeds §§ 242-277; 
Vendor and Purchaser [39 Cye 1309]. 

{a] Another claim.—A deed con- 
veying a certain mine and mill site 
and containing also the following 
clause: “‘Also, all the machinery, en- 


gines, boilers... hereby conveying 
are all the property, real, personal, 
and mixed, belonging to ... [the 


grantor] and located in said county,” 
is sufficient to convey another mining 
claim owned by the grantor in such 
county at the date-of the execution 
of the deed. Idaho Gold-Min. Co. v. 
Union Min., ete., Co., 5 Ida. 107, 47 P 
95 


[b] Other veins not included.—A 
contract for the sale of real estate 
which, read in connection with deeds 
and other instruments to which it 
refers, shows on its face that the 
subject of sale was a portion of a 
vein of coal lying partly under a 


962 [40 C.J.] 
in and to certain mining ground and quartz lode 
described in the deed, and. his interest is derived 
from two different notices of location which were 
posted upon and claimed the same lode, the convey- 
ance of his interest in the lode, necessarily con- 
veys his interest in both locations, and it is im- 
material by what particular name he designates 
it;57 and where, after the location of a placer 
claim, a lode claim is located by the owner of the 
place, so as to conflict with the placer, a deed, 
purporting to convey a portion of the lode claim, 
conveys so much of the placer as is within the 
part of the lode claim conveyed.®® A conveyance 
of an undivided interest in a mining claim, in the 
whole of which the grantor has also a leasehold 
interest, does not entitle the grantee to the en- 
tire royalty reserved in a sublease.*? 

Conveyance of land as passing minerals. A con- 
veyance of land passes all minerals therein, where 
it contains an express provision to that effect.%° 
But even though it does not,contain such a pro- 
vision or specification, it is well settled at com- 
mon law that a general conveyance of land -with- 
out an exception or reservation of the minerals 
therein, or language showing that the title to the 
minerals is not intended to pass, will carry the 
grantor’s right to, and interest in, all coal, oil, 
gas, and other minerals in the land,*! unless~the 
certain tract of land, described in 
the deeds to which the contract re-| 897, 
fers, and separately treated as coal] Min. Co., 
in such deeds, as known to the par- 
ties. to. the deeds and contract, in 
point of area, location, and position, 
does not include other veins of coal 
in such tract which were not so 


known to them. Armstrong v. Ross, 
61 W. Va. 38, 55 SE 895. 


Coal, ete., 


CCA 507]. 
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SCt 254, 51 L.. ed. 444 [rev 147 Fed. 
(Roe (KORG Sia fe 
144 U. S. 550, 12 SCt 689, 36 
L. ed. 537 [aff 47 Fed. 225]; 
195. Fed. 987, [rev 
on other grounds 207 Fed. 287, 124 


Ri.Co,, 


Ariz.—Steinfeld v. Omega Copper 
Co., 16 Ariz. 230, 141 P 847. 
Ark.—Osborn vy. Arkansas Terri-|& B. 


ee 


[§§ 544-545 


ownership of the mines and minerals has been 
previously severed from the ownership of the land.®? 

Ore on a dump, if a part of the real estate, 
passes under a conveyance of the real estate,®* re- 
gardless of the grantor’s mental reservation 
thereof.** Whether such ore is real estate, within 
this rule, is controlled by the owner’s intention 
in extracting it and placing it on the dump.* 

Ditches and flumes; water rights. Mining ditches, 
pipe lines, and flumes do not pass as appurtenant 
upon a sale of a mining claim, but must be con- 
veyed with as much formality as any other real 
estate.°6 Thus a pipe line placed on a mining 
claim to divert the water therefrom to another 
claim is not appurtenant to the claim on which the 
diversion occurs, and, unless it is specifically men- 
tioned, it does not pass under a conveyance of 
such claim,® nor is it appurtenant to an interven- 
ing mining claim over which it is let run.®®& A 
erant. of water rights, reservoirs, and tailrace on 
mining land for the purpose of working ore con- 
veys only a particular estate or incorporeal heredita- 
ment,°® and not an exclusive dominion of any 
portion of the land so as to make the grantee a 
joint tenant, or tenant in common, with the 
grantor.”° 

[§ 545] (b) After-Acquired Title or Property.” 
If the language of the conveyance is clear and 


nary form will pass the precious 
metals, although not specially men- 
tioned. Re St. Eugene Min. Co., 7 
B. C. 288. (3) As to other minerals 
the rule of the text applies. Jersey 
v. Neath Poor Law Union, 22 Q. B. D. 
555; Spoor v. Green, L. R. 9 Exch. 
SOF ‘Curtis v. Daniel, 10 East 273, 103 
Reprint 779; Keyse v. Powell, 9 EK. 
132, 75 BCL 132, 118 Reprint 


State v. Coosaw 


Nease v. 


{c] Land surrounding mine.— 
Where a mine together with one 
thousand acres of land “around, cir- 
cumjacent, and adjoining said mines” 
is conveyed by the owner of a larger 
tract, the land will be located as 
nearly as possible in a Square form 
around the mine, taking the mine as 
the center of the location, and the 
grantor cannot, by subsequent con- 
veyances of the larger tract-in two 
parts by other persons, affect this 
right of location by the prior grantee. 
Santa Clara Min. Assoc. v. Quick- 
silver Min. Co.,17 Fed. 657, 8 Sawy. 330. 

[d] Conveyance of placer claim 
as including known veins and lodes 
of quartz see Wilbur v. Everhardy, 
IG Cal T1425 167. PV 861, 

57. Weill v. Lucerne Min. Co., 11 
et 200; Phillpotts v. Blasdel, 8 Nev. 

58. Collins v. McKay, 36 Mont. 
123, 92 P 295, 122 AmSR 334. 

Location of lode and placer claims 
howe ground generally see supra 

59. Stroecker v. Fatterson, 220 
Hed. 21; 136 CCA 597. 

60. Montana Min. Co. v. St. Louis 
Min., etc: Co.,. 204. U. S, (204, 27 Sct 
254, 51 L. ed. 444 [rev 147 Fed, 897, 
78 CCA 33]; Richmond Min. Co. v. 
Eureka Cons. Min. Co., 108'U. S. 839, 
26, Ie. O57).,500 notes, Clark Vv, 
Steele, 255 Pa. 330, 99 A 1001. 

[a] Breach of covenant.—Under a 
deed conveying real estate including 
coal underneath farm buildings, con- 
taining the words “grant, bargain, 
and sell,’ and a.covenant of general 
warranty, a failure to ‘deliver the 
coal constitutes a breach of the cov- 
enants of the deed within Act May 
28, 1715, (1 Smith Li p 95) Bi. Clark 
v. Steele, 255 Pa. 330, 99 A 1001. 

Conveyance or reservation of min- 
erals separate from land see infra 
§§ 554-581. 

61. U. S—Montana Min. Co. v. St. 
Louis Min., etc., Co., 204 U. S. 204, 27 


torial Oil, 
SW 122. 
Cal.—Stinchfield v. Gillis, 107 Cal. 
84, 40 P 98. 
Ga.—Wright v. Martin, 149 Ga. 777, 
102 SE 156. 


etc., Co., 103 Ark. 175, 146 


ger matiemards v. Potter, 124 SW 
) 72 Okl. 


Okl.—Kimbley v. Luckey, 
ot, ALS) P9238. 

Tex.—Taylor v. Hastland County 
School, (Civ. A.) 229 SW 670. 

Alta.—Crump v. McNeill, 14 Alta. 
L. 206, [1919] 1 WestWkly 52 

[a] Thus, where the owner of a 
mining location conveys a part there- 
of by metes and bounds, without any 
reservation, Such conveyance includes 
all ore within the ground conveyed, 
which is in any vein apexing within 
its surface lines. Stinchfield v. Gillis, 
107 Cal. 84, 40 P 98. 

ae es deed which conveys the fee 
also includes the oil, gas, and min- 
erals. Taylor v. Hastland County 
School, (Tex. Civ. A.) 229 SW: 670. 

{e] Mineral rights reserved from 
previous sale.-—A deed by a grantor 
of “all his interest” in a tract of 
land, excepting what he had pre- 
viously sold ‘by written contract,”’ 
conveys the mineral rights in a por- 
tion of the tract which he had pre- 
viously contracted to sell to another, 
reserving the mineral rights. Morse 
v. Smyth, 255 Fed. 981. 

{d] In England and its provinces 
(1) the prerogative right of the 
crown to gold and silver found in 
mines will not pass under a grant 
of land from the crown unless the 
intention that it shall so pass is ex- 
pressed by apt and precise words. 
Woolley v. Atty.-Gen., 2 App. Cas. 
163;Kennedy v. Inman, 15 Alta. L. 
196, 51. DomLR 155, [1920]. 1- West 
Wkly 533. See generally supra § 
114, (2) But where the’ title to 
precious metals has passed out of the 
crown and vested in a subject, a 
conveyance by the latter in the ordi- 


HORSE Harris v. Ryding, 5 M. & W. 60, 
151 Reprint 27; Townley v. Gibson, 
aoe R. 701, 100 Reprint 377, 17 ERC 
62. Denison v. Holiday, 3 ped, GUN. 
670, 157 Reprint 636. 
Severance of mineral rights gen- 
erally see infra §§ 554-556. 


63. Steinfeld v. Omega Copper 
Coy. LO RAI U2S05 Lah Psa 

64 Steinfeld v. Omega Copper 
Cow) supra; 

65. BSteinfeld v. Omega Copper 


Co. supra. 

[a] Evidence held sufficient to 
show that the owner’s purpose in ex- 
tracting the ore and placing it on 
the dump was not to sever it from 
the realty, but to remove a part of 
the realty under ground to the sur- 
face. Steinfeld v. Omega Copper Co., 
6p Ariz, 230, 41 Po 847, 

66. Noland v. Coon, 1 Alaska 36, 


“The conveyance of such ditch or 
flume might, generally speaking, con- 
vey with it, as incidental or appur- 
tenant, the right to the water which 
it carries, for, as a rule, the right to 
have water flow in it is coextensive 
with the right to the ditch itself. 
But it does not follow that, because 
the water and the ditch have been 
appropriated or used for the purpose 
of working certain mining grounds, a 
conveyance of these grounds would 
carry, aS appurtenant thereto, the 
title to the water and the ditch.” 
Noland v: Coon, supra. 

67. Melrose v. Cooley, 50 Cal. A. 
768, 196 P 105. 

68. Melrose v. Cooley, supra. 

69. Smith v. Cooley, 65 Cal. 46, 2 
P 880. 

Sale and transfer of waters and 
water rights generally see Waters 
[40 Cyc 740 et seq]. 

70. Smith v. Cooley, 65 Cal. 46, 2 
P 880. 

71. Generally see Deeds § 267; 
Vendor and Purchaser [39 Cyc 13071. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


-§§ 545-548] 


} 


unambiguous, and does not show a contrary inten- 
tion, it will be construed as conveying such title or 
property as the grantor possesses at that time,” 
and will not pass after-acquired property or title.** 
And even though the title or interest sold is de- 
fective, a subsequently acquired interest or title 
in the same property does not inure to the pur- 
chaser, where it is entirely disconnected with the 
prior one and is of a different character.7* But 
if a person conveys only a partial interest, under 
a deed which purports to convey a fee simple abso- 
lute, a subsequent acquisition of another title by 
the grantor inures to the grantee’s benefit.7> Where 
a person sells certain mineral claims which are 
subsequently transferred to defendant, and after- 
ward the original vendor, as agent for plaintiff, 
locates a fraction between two of the claims in 
plaintiff’s name, defendant has no right to such 
fraction in the absence of proof of fraud by the 
original vendor and that plaintiff was a party 
thereto.7® 

[§ 546] (3) Extralateral Rights.” A general 
conveyance of land or mining claim passes all veins 
apexing within the surface boundaries of the land 
conveyed, together with all extralateral rights be- 
longing thereto,’® and estops the grantor, and his 
successors in interest, from subsequently claim- 
ing such extralateral rights,”® provided such con- 
veyance is not inconsistent with the contract of 
sale ;°° but it does not pass extralateral rights which 
do not belong or appertain to the claim conveyed.®! 
Where a portion of a patented mining claim is 
conveyed by metes and bounds, and the end lines 
of the conveyed portion are not parallel with the 
end lines of the claim as patented, only such extra- 
lateral rights are conveyed as appertain to the por- 
tion of the apex embraced within the boundaries 
of the conveyed portion bounded by planes parallel 
with the end lines of the claim as patented.®? 
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Where a boundary line is agreed upon which crosses 
the vein on its strike, and conveyances with ref- 
erence thereto are made of the properties affected, 
such boundary line also divides the extralateral 
rights on any vein involved.*? 

[§ 547] (4) Estoppel. The usual rules of erg 
n 
accordance with such rules if a person conveys a 
mining claim he is estopped to assert that the claim 
was not legally located,*® and may not set up against 
his grantee title under a mining location by 
himself on the ground that the original location 
was invalid;8° but it has been held that if the 
grantees fail to perform the necessary annual labor 
the grantor may relocate and set up such para- 
mount title.8* On the other hand a purchaser of 
a mining claim, and those holding under him, with 
knowledge of the vendor’s title, is estopped to dis- 
pute such title.88 Where the grantor in a quit- 
claim deed represents that he is the sole owner, 
and he in fact holds the legal title, which he pur- 
ports to convey, he cannot claim, as against the 
owner of an equitable interest who affirms the 
sale, that his deed does not convey such interest.*? 
Where after notice of location of two mining claims 
is filed the owners of one claim move the stakes 
at one end so as to conflict with the other claim, 
and then convey by separate deeds their interest 
in their claim as described in the notice of loca- 
tion, they are estopped to maintain under a sub- 
sequent purchase of the other claim that their deeds 
conveyed no part of the latter.% 

[§ 548] d. Conditions and Provisos.°t As in the 
case of sales of real property in general,®? a sale 
or conveyance of mining property may contain con- 
ditions and provisos, and the rights and liabilities 
of the parties thereunder depend upon their inten- 
tions as determined by a proper construction of 
the particular condition or proviso,®? such as in 


72. See supra § 543. 
73. Roberts v. Date, 123 red. 238, 
59 CCA 242; Gander v. Murray, 5 


Austr. (C. Ab Rt 57ibe 


74 Gander v. Murray, supra. 
myaites Hitchens v. Nougues, 11 Cal. 
is Gibson v. McArthur, 7 B. C. 

77, Extralateral rights generally 


See supra §§ 239-256. . 

78. Riley v. North Star Min. Co., 
152.Cal. 549, 93 P 194; Stinchfield v. 
Gillis, ‘107-Cal. 84, 40.P 98) 96 Cal. 33, 
30 P 839; Montana Ore Purchasing 
Co. v. Boston, ete., Cons. Copper, etc., 
Min. Co., 27 Mont. 288, 536, 70 P 1114, 
71 P 1005. 

79. Riley v. North Star Min. Co., 
152>Caly 549; 93°F 194; 

80. Riley v. North Star Min. Co., 
Thus, where the contract does 
not indicate an intention that the 
conveyance shall be of surface rights 
only, it is not in conflict with a deed 
conveying all of the’ grantor’s inter- 
est, including extralateral rights in 
the ground described. Riley v. North 
Star Min. Co., 152 Cal. 549, 93 P 194. 

Sli weButte,, xete,, “Copper! Co. v. 
Clark-Montana Realty Co., 249 U.S. 
12, 39 SCt 231, 63 L. ed. 447 [aff 248 


ark sa 160 CCA 509 (aff 233 Fed. 
547) 1]. 
{a] Dlustration. — Where the 


owner of a mining location BH, who 
also owned one-fourth interest in ad- 
joining location B, quitclaimed to an 
adjoining owner the one-fourth in- 
terest, with its rights, together with 
all dips, spurs, angles, etc., the deed 
passed no interest that did not be- 
long to that claim, and did not de- 
nude E of extralateral rights that the 
law conferred on it. Butte, etc., Cop- 


per Co. v. Clark-Montana Realty Co., 
249 WSs 12,.39 SCt, 2315 63; Lived. 447 
[aff 248 Fed. 609, 160 CCA 509 (aff 
233 Fed. 547)]. : 

82. Montana Ore Purchasing Co. 
v. Boston, ete., Cons. Copper, etc., 
Min Go. 2% Mont... 2881's 62700 © 
1114, 71 P 1005. But compare Boston, 
etc., Cons. Copper, ete., Min. Co. v. 
Montana Ore Purchasing Co., 89 Fed. 
529 


83. Kennedy Min., etce., Co. Vv. 
Argonaut Min. Co., 189 U. S. 1, 23 
SCt 501, 47 L. ed. 685; Richmond Min. 
Co. v. Eureka Cons. Min. Co., 103 U. 
S. 839, 26 L. ed. 557, 560 note. 

84. Blanck v. Pioneer Min. Co., 93 
Wash. 26, 159 P 1077. 

[a] Acts not constituting estop- 
pel.—The rendition to the vendors of 
a mining claim by the purchaser of 
statements of account containing dkb- 
ductions to be made from gross pro- 
duction in figuring net profits, from 
which part of the price was to be 
paid, although the statements were 
not objected to, does not operate as 
an estoppel against the vendors to 
dispute the account and rely on their 
contract with the purchaser. Blanck 
v. Pioneer Min. Co., 93 Wash. 26, 159 
P1107 

Estoppel generally see Hstoppel 21 


C. J. p 1052. 

85. Blake v. Thorne, 2 Ariz. 347, 
LGW 2710; i 

Estoppel to deny validity of prior 
location generally see supra § 314. 


86. Blake v. Thorne, 2 Ariz. 347, 
16 P 270. 
87. Blake v. Thorne, supra. Con- 


tra Drake v. Gilpin Min. Co., 16 Colo. 
231, 27 P 708 (holding that the 
neglect of the grantee to comply with 
the mining laws of the government, 
by reason of which its possessory 


rights are liable to forfeiture, gives 
the grantor no right to enter and 
acquire an adverse title to the claim). 

Relocations generally see supra §§ 
305-314. 

88. Philes v. Hickies, 2 Ariz. 407, 
18 P 595 [aff 154 U. S; 505 mem, 14 
SCt 1147 mem, 38 L. ed. 1082 mem]. 

[a] Rule applied.—In an action by 
the grantors to recover the considera- 
tion for the transfer of unpatented 
mining claims, plaintiffs need not 
show that the claims were, legally 
located and worked in compliance 
with the mining laws, since as be- 
tween the contracting parties and 
those holding under them with 
knowledge of the grantor’s title such 
title cannot be disputed. Philes v. 
Hickies, 2 Ariz. 407, 18 P 595 [aff 
154 U. S. 505 mem, 14 SCt 1147 mem, 
38 L. ed. 1082 mem]. 

Estoppel to deny vendor's title gen- 
erally see Vendor and Purchaser [39 
Cyc 1614]. ; 

89.  Tjosevig v. Donohoe, 262 Fed. 
911 [aff 6 Alaska 139, and certiorari 
den 252 U. S. 587 mem, 40 SCt 396 
mem, 64 L. ed. 730 mem].. 

90. Shreve v. Copper Bell Min. Co., 
11 Mont: 309, 28 P 315. 

91. Reservation of minerals. see 
infra §§ 554-581. 

92. See Vendor and Purchaser [39 
Cye 1345 et seq]. 

93. Gladstone Mountain Min. Co. 
v. Tweedell, 132 ‘Wash. .441, 232 P- 
306; Loucks y. Wallbridge, 31 U. C. 
Q. Be 32 


[a] Condition subsequent.— Where 
a contract between locators of min- 
ing claims and certain individuals, 
whereby the latter were to form a 
corporation and to be given deeds to 
claims, provided that, if the corpora- 
tion should at any time be in default, 
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regard to the time and manner 
the purchase price.°* 


lode of mineral does not constitute 
sequent, but is merely a personal 


binds only the parties to the contract.°* 


dition in an agreement for mining 


of the claims shall be sold or mortgaged without 
the written consent of all the parties is an un- 
lawful restraint upon the power of alienation and 


is null and void.°? 


[§ 549] e. Protection of Bona Fide Purchasers.’ 


A bona fide purchaser of mining 
titled to the same protection as 


any moneys expended by the corpora- 
tion Should be forfeited and remain 
the property of the locators as 
liquidated damages, such provision 
constituted a condition subsequent, 
since it would operate upon, and 
render liable to be forfeited, an al- 


ready vested and existing estate. 
Gladstone Mountain Min. Co. v. 
Tweedell, 132 Wash. 441, 232 P 306. 


94 Farrell v. Garfield Min., etc., 
Co.) 49) Colo. 159; 111: P 839); Johnson 
vi. Geddes, 49) Utah 387, 161 °P 910; 
Siegloch v. Iroquois Min. Co., 106 
Wash. pode, OL8. oR U5ts< Blanck \ v. 
Pioneer Min. Co., 93 Wash. 26, 159 P 
1077; Warren v. Montreal Bank, 1 
OntWN 28, 14 OntWR 622; Dube v. 
Mann, 3 OntWN 1580, 22 OntWR 751, 
4 DomLR 164. 

[a] Payment of royalties——Under 
an absolute covenant that the pur- 
chaser should pay a royalty at a 
specified rate for each long ton of 
ore removed from the claims, the 
amount to be removed from. the 
claims in each year to be not less 
than a specified amount of long tons 
and that such: royalty at such rate 
should be paid on such number of 
tons annually at least, whether that 
amount should be actually removed 
or not, the fact that no merchantable 
ore was found in the claims will not 
relieve the purchaser from the roy- 
alty. Dube v. Mann, 3 OntWN 1580, 
22 OntWR 751, 4 DomLR 164. 

{[b] Payment from net profits.— 
Where the purchaser of a mining 
claim *contracts to pay from net 
profits, the fact that it cannot be 
worked at a profit except by the 
hydraulic. method is not’ ground 
whereon equity can refuse to en- 
force, aS unconscionable, the contract 
of sale, providing the deductions 
from the gross amount of gold ‘pro- 
duced the buyer might make on ac- 
count of water used, the contract 
being speculative. Blanck v. Pioneer 
Min. Co., 93 Wash. 26, 159 P. 1077. 

[ec] “Dividends” as used in a con- 
tract between the owners of mining 
claims and persons intending to form 
a corporation to work such claims, 
which provided that the owner should 
sell the claims for cash and a cer- 
tain amount of stock in the corpora- 
tion, and provided that, if ‘there 
should be a production from the 
claims sufficient to make the cash 
payment or any part thereof, the 
vendors should receive dividends on 
a certain number of shares of stock 
absolutely, but that the dividends on 
the balance of the stock of the cor- 
poration, not purchased and held by 
persons other than the purchasers of 
the claims, should be applied upon 
the payment for the property as rap- 


A condition that the grantees 
shall ‘‘at their own time and convenience’? make 
a test for minerals, and that if minerals are found 
in the land the grantor shall have a share of the 
profits, must be performed within a reasonable 
time,®> and if performance is discontinued it must 
be resumed in a reasonable time in order to pre- 
vent a forfeiture of the estate.°® 
a grantee as a part of the consideration for the 
conveyance of land to open and develop a vein: or 
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of payment of 


A promise by | property under 


a condition sub- 
covenant,®” and 
A con- 
deeds that none 
(1) In General. 


property is en- 
would be given 


idly as such dividends might accrue, 
and that the purchasers were not to 
receive any part thereof until the 
cash payment should have been made 
in full, was intended to mean the net 
receipts or profits after payment of 
all expenses in the operation of the 
plant, and not the gross proceeds 
from the sale of ore, and the gross 
proceeds could not be applied to pay- 
ment of the cash consideration for 
the claims or as dividends upon their 
stock. Farrell v. Garfield Min., etc., 
Coys 9NColow eS EP 839% 

Terms and conditions as to pay- 
ment in contract generally see supra 
§§ 531, 534. 

95. Adams v. Ore Knob Copper 
Co., 7 Fed. 634, 4 Hughes 589. 

96. Adams v. Ore Knob Copper 
Co., supra. 

97. White v. Hendley, 35 Cal. A. 
267, 169 P 710; Womble v. Womble, 
14 Cal. A. 739, 113 P 353. 


98. Womble v. Womble, supra. 

99. Gladstone Mountain Min. Co. 
v. Tweedell, 132 Wash, 441, 232 P 
306. 

Restriction as to alienation in 


deeds generally see Deeds § 336. 

1. Bona fide purchasers in general 
Vendor and Purchaser [49 Cyc 
1687 et seq]. 

2. Farmer v. R. C. Tway Coal Co., 
204 Ky. 356, 264 SW 743; Mullins v. 
Butte Hardware Co., 25 Mont. 525, 65 
P 1004, 87 AmSR 4380. 

3. San Domingo Gold Min. Co. v. 
Grand Pac. Gold Min. Co., 10 Cal. A. 
415, 102 P 548; Mullins v. Butte 
Hardware Co., 25 Mont. 525, 65 P 
1004, 87 AmSR 430; Farah v. Glen 
ake) Mini Cos 17 OntiLs 1 lleOnt 
WR 1020 [aff 10 OntWR 252]. See 
generally Vendor and Purchaser [39 
Cye 1774]. 

{a] Iustrations.—(1) A _ person 
who purchases a mining claim in 
good faith and for a valuable con- 
sideration is not responsible to plain- 
tiff, who has rights in such claim 
under a grubstake agreement. Kim- 
ball v. San Francisco Super. Ct., 38 
Cal. As 1761, 177 B 488) -(2) Where a 
patentee of a claim contracts for its 
sale to a third person, and on the 
following day executed an absolute 
deed conveying it to a corporation 
without referring to the contract, and 
a purchaser from the corporation at 
time of purchase has no_ actual 
knowledge of any equitable claim of 
the third person arising out of the 
contract, the contract and deed are 
not contemporaneous, because not 
between the same parties, and be- 
cause there is no connection between 
the rights accruing to the parties, 
and the purchaser of the corporation 
acquires title free from equities aris- 


fide purchaser without notice.’ 
receives a conveyance of mineral property for serv- 
ices rendered in litigation in regard to such prop- 
erty does not occupy the position of a person buy- 
ing on the faith of publie records.’ 

[§ 550] f. Remedies of Purchaser; Rescission°— 


[§§ 548-550 


such a purchaser of any other real property,? and 
therefore takes the property or mining claim free 
from equities in favor of third persons,’ unless 
he had notice of the facts, and where he knew 
at the time of the execution of the deed that an- 
other was in possession of the property, claiming 
under an adverse unrecorded deed.° 
with the majority rule,? a purchaser of mining 


In accordance 


a quitclaim deed is not a bona 
An attorney who 


A purchaser of mining property 


may have the sale rescinded on the ground of mis- 
take,’ or fraud,or misrepresentation on the part 
of the vendor.'? 
ages where the vendor has been guilty of a breach 
of contract,!? as where he failed to comply with 
the covenants of the deed.1% 


The purchaser may sue for dam- 


ing under the contract. San Dom- 
ingo Gold Min. Co. v. Grand Pace. 
png Min. Co., 10° Cal. A, 415, 102° P 

4. Sloss-Sheffield Steel, etc., Co. 
v. Taff, 178 Ala. 382, 59 S 658; Cadil- 
lac Oil, etc., Co.-v. Leonard, 203 Ky. 
105, 261 SW 888; Chassy v. May, 
ete; Min.«Co. etd. r 29. Bs CG. S2- 

[a] A recorded oil lease of a large 
tract of land is binding on subsequent 
purchasers of a part of the tract. 
Cadillac Oil, ete., Co. v. Leonard, 203 
Ky. 105, 261 SW 888. 


5. Wetzstein v. Largey, 27 M 
ZnO be leliee Behe cae 

6. See Vendor and Purchaser [39 
Cye 1693]. 


7. Wetzstein v. Largey, 27 Mont. 
212, 70 P 717; Butte Hardware Co. v. 
Frank, 25 Mont. 344, 65 P 1. 

8. Fomby v. Columbia 
Dev. Co., 155 La. 705, 99 S 53 

9. Cross references: 
Generally see Vendor and Purchaser 

[39 Cyc 1996 et seq]. 


ex County 
f. 


Remedies on option or executory 
contract see supra § 539. 
Rescission of option or executory 


contract see supra § 538. 

10. Johnson v. Withers, 9 Cal. A. 
52). 98. Pu 42. See generally Vendor 
and Purchaser [39 Cye 1248 ot neq]. 

[a] Dlustration.— Where a vendor 
represented to the purchaser that in 
the opinion of an expert there were 
fifty thousand tons of mineral in 
place, and the report of the expert 
showed on its face that the amount 
of mineral was but five thousand 
tons, and the vendor relied on the 
express misstatement of the results 
of the expert’s examination and of 
the contents of his report, and the 
purchaser relied on the mistake and 
contracted to purchase the property, 
the mistake was a mutual mistake, 
and equity would relieve the pur- 
chaser from his contract. Johnson v. 
Withers, 9 Cal. A. 52, 98 P 42. 


11. See infra § 561. 
12. Fuller v. Mulhollan, 40 Pa. 
Super. 257. See generally Vendor and 


Purchaser [39 Cye 2079]. 

{a] Damages.—Where a _ certain 
acreage of coal is sold, and it turns 
out that a portion of the coal had 
been previously mined, the measure 
of the vendee’s damages is the pro- 
portion which the coal mined out 
bears to that which remains in the 
land with reference to the considera- 
tion agreed to be paid; but either 
party may show peculiar advantages 
and disadvantages of the part for 
which the title failed, but this does 
not permit evidence of the value of 
the bargain. Fuller v. Mulhollan, 40 
Pa. Super. 257. 

13. Clark v. Steele, 255 Pa. 330, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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For failure of consideration.!* 


unpaid purchase money.'® 
For deficiency in quantity. 


may have an abatement from the 


a recovery of purchase money paid.*7 
of mining land is entitled to recover damages for a 


deficiency in the quantity of the 


for,‘® except where, in the absence of fraud, the 
sale is in gross,!® in which case it has been held 
that damages may be recovered only where the de- 
ficiency is as much or more than ten per cent;7? 
and except that, where, in the absence of fraud 
or mistake, the purchaser has accepted a deed for 


99 A 1001. See generally Vendor and 
Purchaser [39 Cye 2079 et seq]. 

{a] Form of remedy.—For breach 
of covenants of a deed by failure to 
deliver coal conveyed thereby, the 
assumpsit is proper remedy, where 
the distinction between the action of 
covenant and assumpsit has been 
abolished by statute. Clark v. Steele, 
255 Pa. 330, 99 A 1001. 

{[b] Pleading.—In an action for a 
breach of covenant of a deed convey- 
ing coal in place by a failure to de- 
liver it, a general averment of re- 
sulting damage is sufficient to war- 
rant recovery of damages naturally 
following from the breach and which 
were in contemplation of the parties 
when the contract was made or might 
ordinarily be expected to follow the 


breach. Clark vy. Steele, 255 Pa. 330, 
99 A 1001. 
[c] Evidence.—On breach of a 


covenant to deliver coal in place con- 
veyed in a deed of the surface, part 
of which had been removed by a 
third party, the grantee might show 
the effect of removal upon the value 
of the remainder, including buildings 
on the surface, and is not limited to 
proving the market value of coal 
measured by royalties received there- 
on. Clark v. Steele, 255 Pa. 330, 99 
A 1001. 

[ad] Damages.—(1) On breach of a 
covenant to deliver coal conveyed 
with realty above it, the measure of 
damages is the relative value of coal 
not delivered as compared with the 
value of the entire tract described 
in the deed estimated with regard to 
the price fixed by the parties for the 
entire purchase. Clark v. Steele, 255 
Pa. 330, 99 A 1001. (2) Where the 
parties to a conveyance of realty 
with coal underlying farm buildings 
had in mind the effect of the removal 
of underlying coal upon buildings, 
springs, and streams, it is not error 
to permit recovery of damages for 
injury to buildings, etc, by breach 
of covenant by nondelivery of coal. 
Clark v. Steele, supra. 

14 See generally Vendor and Pur- 
chaser [39 Cyc 1405]. z 
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15. Cole v. Pope, 
291. 

[a] Thus, where, on the sale of a 
mining claim, it turned out that the 
whole property sold was included in 
prior claims whereby the purchaser 
got nothing for his money, the con- 
tract may be rescinded, although the 
vendor acted in good faith and the 
transaction was free from fraud. Cole 
v. Pope, 29 Can. S.C, 291. 

16. Odbert v. Marquet, 163 Fed. 
892 [aff 175 Fed. 44, 99 CCA 60]. 

a Tllustration.— Where defend- 
ant sold to complainants the entire 
stock of a coal company which owned 
the coal under certain lands, and 
represented that the vein was con- 
tinuous under such lands and of a 
uniform thickness of four feet, when 


Where, by error 
of both parties, and without fraud or deceit, there 
has been a complete failure of consideration, a 
eourt of equity will rescind the contract and compel 
the vendor to return the purchase money.!® 
failure of consideration was partial the purchaser 
is entitled to a corresponding abatement of the 


In case of a de- 
ficiency in the quantity of mineral sold, the grantee 
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deficiency based 


If the 


and in addition 


penses to which he has been subjected.?5 
a purchaser of land refuses to accept a deed which 
contains a reservation of mineral rights, in ac- 
cordance with the contract of sale, he cannot re- 
cover the portion of the purchase money which has 


unpaid price or 
A purchaser 
been paid.?° 


land contracted 


fraudulently or 


it was in fact but three feet and 
three inches as defendant knew, or 
could have known, having sunk a 
shaft thereon, there was a failure of 
consideration to the extent of the 
difference in value of the vein as it 
was and as represented, and com- 
plainants were entitled to a corre- 
sponding abatement of the purchase 
price still unpaid. Odbert v. Marquet, 


1638 Fed. 892 [aff 175 Fed. 44, 99 
CCA 60]. Jes 
VE Lachey Granta Co. Wal Viaero OS 


79 SE 1011, 51 LRANS 792. 

18. Caudill v. Bernheim, 194 Ky. 
368, 238 SW 1041. See generally 
Vendor and Purchaser [39 Cyc 2081]. 

[a] Whe rule as to recovery by a 
purchaser for deficiency in acreage 
is the same with respect to the sale 
of coal or oil lands as to sales of 
agricultural lands, since acreage is 
as important an element in the value 
of such mineral lands as it is in the 
sale of agricultural lands. Caudill v. 
Bernheim, 194 Ky. 368, 238 SW 1041. 

19. Caudill v. Bernheim, supra. 

20. Caudill v. Bernheim, supra. 

[a] Rule applied.—Where a deed 
conveying oil and coal lands executed 
pursuant to contract to convey six 
hundred and forty acres ‘‘more or 
less’ merely described the land gen- 
erally, without specifying the num- 
ber of acres conveyed, the acceptance 
of a deed did not preclude the grantee 
from relying on a mistake in quan- 
tity and recovering for the shortage 
on discovery that the land conveyed 
consisted of only four hundred and 
fifty-four acres instead of six hun- 
dred and forty as represented in the 
contract. Caudill v. Bernheim, 194 
Ky. 368, 238 SW 1041. 

21. Caudill v. Bernheim, supra. 

{a] Thus, where a tract of coal 
and oil land was represented in op- 
tion and prior negotiations as con- 
taining one hundred and fifty acres 
more or less, a grantee, who ac- 
cepted a deed describing the land as 
containing one hundred acres more 
or less, cannot recover for deficiency 
in acreage -by reason of prior repre- 
sentations as to quantity, on discov- 
ery that the land contains one hun- 
dred and seven acres. Caudill v. 
Bernheim, 194 Ky. 368, 238 SW 1041. 

22. See generally Vendor and Pur- 
chaser [39 Cyc 1438]. 

23. U. S.—Mather v. Barnes, 146 
Fed. 1000. 

Cal.—Cohen y. Stockton, 28 Cal. A. 
P55 Lote P rai: 

Colo.—Springhetti v. Hahnwald, 54 
Colo. 383,131 P 266. 

Me.—Hetchkiss v. Bon Air Coal, 
etc., Co., 108 Me. 34, 78 A 1108. : 

Mo.—McLain v. Parker, 229 Mo. 
68, 129 SW 500. 

N. D.—Gunderson v. Havana-Clyde 
Min. Co., 22 N. D. 329, 133 NW 554. 

Pa.—Whitney v. Haskell, 216 Pa. 
622, 66 A 101. 

Can.—Cole v. Pope, 29 Can. S. C, 291. 


Effect of rescission.** 
sale by the purchaser for any proper cause, he is 
generally entitled to a return of the purchase money 
paid,?* with interest from the time of payment,** 


[§ 551] (2) Fraud or Misrepresentation. 
cordance with the usual rules, a purchaser or 
grantee of mining property may maintain an action 
to rescind the sale or cancel the deed on the ground 
of fraud or misrepresentation in regard to a mate- 
rial matter affecting the sale,27 as where the vendor 
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a certain number of acres, he cannot recover for a 


on prior representations.*+ 
Upon a rescission of the 


there may be allowed all the ex- 
But where 


In ac- 


falsely misrepresents that there is 


See Blair v. Bruce, 2 OntwWN 381, 
17 OntWR 719 (action dismissed for 
insufficiency of evidence); and gen- 
Wey Vendor and Purchaser [39 Cye 

{a] Pleading and proof.—(1) ~ 
Where a purchaser of a mine seeks 
to recover a payment made on the 
ground of rescission for false repre- 
sentation as to the existence of a 
certain vein, defendant cannot give 
evidence of the mine’s value. Cohen 
v. Stockton, 28 Cal. A. 155, 151 P 741. 
(2) In an action to recover back the 
purchase price of a mining claim 
which plaintiffs had bought because 
of defendants’ fraudulent misrepre- 
Sentations, evidence that defendants 
exhibited a fake check for a large 
amount as Showing the price one of 
them paid for a share in the mine is 
admissible, Springhetti v. Hahne- 
wald, 54 Colo. 383, 131 P 266. 

_[b] Question for jury.—In an ac- 
tion to recover the price paid for 
mining claims sold to plaintiff, on 
the ground that they were never 
legally located, the question whether 
there had been a discovery of a vein 
or lode within the limits of the claim 
as required by act of congress before 
its location is one of fact for the 
jury. Whitney v. Haskell, 216 Pa. 
622, 66 A 101. 


Aris Mather v. Barnes, 146 Fed. 
25. Mather v. Barnes, supra; Ful- 


ler v. Mulhollan, 40 Pa. Super. 257. 
See generally Vendor and Purchaser 
[39 Cye 1441]. 

26. Gibson v. Brannum, 107 Ok1. 
130, 230 P 861. 

{a] Tllustration.—A purchaser of 
land, to whom is tendered a deed 
reserving oil, gas, and mineral there: 
on, with the right to enter the land, 
and to erect necessary buildings and 
machinery and equipment to mine, 
develop, and operate therefor, in pur- 
Suance of the contract in which the 
first party reserves all oil, mineral, 
or gas rights on the land, is pre- 
cluded by his refusal to accept the 
deed from recovering his portion of 
the purchase price paid by him. Gib- 
aor v. Brannum, 107 Okl. 130, 230 P 


27. U. S.—King v. Lamborn, 186 
Fed. 21, 108 CCA 123. 
Ariz.—Richardson v, Heney, 18 


Ariz. 186, 157 P 980. 

Ky.—Green v. Melton, 187 Ky. 587, 
219 SW 1058; Perkins v. Rice, Litt. 
Sel. Cas. 218, 12 AmD 298. 

Me.—Hotchkiss v. Bon Air Coal, 
etc., Co., 108 Me. 34, 78 A 1108. 

Mo.—McLain v. Parker, 229 Mo. 68, 
129 SW 500. 

N. D.—Gunderson y. Havana-Clyde 
Min. Co., 22 N. D. 329, 1833 NW 554. 

Pa.—Cooper v. Gasteiger, 278 Pa, 
544, 123 A 500; James v. Bortz, 29 Pa, 
Dist. 1114. 

Tenn.—Chamberlain v. Fox Coal, 
ete., Co., 92 Tenn. 138, 20 SW 3465. 
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no valid outstanding title or claim on the prop- 
erty.28 But instead of rescinding the purchaser may 
sue for the damages he has sustained by reason 
of the fraud or misrepresentation,”® or he may set 
up the fraud as a defense to an action by the 
vendor for the balance of the purchase price or on 
unpaid purchase-money notes,*° unless such notes 
have passed into the hands of an innocent person 
before maturity,*t or as a defense to an action 
by the vendor for a breach of contract on the part 


Tex.—Donoho y. Hunter, (Civ. A.) 
242 SW 282. 

N. S.—Leckie v. Stuart, 34 N. S. 
140... 


generally Vendor and Pur- 
chaser [39 Cyc 1417]. 

[a] Material representations.—(1) 
A representation that a tract of 
mining land contracted to be sold is 
sold or continuous is material as a 
matter of law if a want of con- 
tinuity would materially affect the 
cost of mining, and, therefore, the 
value of the land. Hotchkiss v. Bon 
Air Coal, etc., Co., 108 Me. 34, 78 A 
1108. (2) Where parties to a con- 
tract-for the sale of coal lands have 
in mind a coal which would produce 
eoke suitable for smelting iron, to be 
sold in a particular market, and it 
appears that such a coal must con- 
tain less than one per cent of sul- 
phur, a representation that the coal 
will compete, or compare favorably 
with other specified coals in such 
market, which coals contain less than 
one per cent of sulphur, will be 
deemed a representation that the coal 
in question contains less than one 
per cent of sulphur, and is material, 
Hotchkiss v. Bon Air Coal, ete., Co., 
supra. (8) Representations as to the 
cost and profits of mining, as the 
business has been carried on, are ma- 
terial. Hotchkiss v. Bon Air Coal, 
ete, (\Co.; supra. 

[b] As to quantity of coal mined. 
—A complainant who was induced to 
purchase an interest in land contain- 
ing a coal mine owned by defendant 
by false representations as to the 
quantity of coal which had been 
taken from the mine within the past 
year, which, it was stated, had all 
been marketed locally, there being 
no facilities for shipping, whereas, 
in fact, not more than a third of 
such quantity had been mined, and 
there was not market for more, is 
entitled to a rescission of the con- 
tract in equity. King v. Lamborn, 
186 Fed. 21, 108 CCA 123, 

{c] Facts held insufficient to show 
fraud or misrepresentation.—(1) 
Green v. Melton, 187 Ky. 587, 219 SW 
1058. (2) Where the purchaser testi- 
fied that the secretary of the vendor 
represented that the output would 
average between two hundred and 
two hundred and fifty tons of coal 
per day, but the secretary and coun- 
sel for the grantor were present dur- 
ing negotiations, and denied that such 
statement was made, and it further 
appeared that the purchaser had sent 
two competent persons. to examine 
the property, and it did not appear 
but that the output would depend 
upon the force employed, the facts 
were not sufficient to show misrepre- 
sentation. Chamberlain v. Fox Coal, 
etc., Co., 92 Tenn. 13, 20 SW 345. 

{d] A deed from a part owner to 
his coOwner, with whom he was on 
unfriendly terms, is not subject to 
rescission merely because the grantee 
concealed ‘results of development 
work disclosing no new conditions. 


Richardson v. Heney, 18 Ariz. 186, 
157 P 980. 
[e] Complaint held to state cause 


of action ini.an action to set aside a 
deed to mining property from one co- 
owner to another, alleging a confi- 
dential relationship between the par- 
ties, concealment by the grantee of 
material facts affecting the value of 
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‘the vendor had 


the mine, and grossly inadequate 
consideration. Richardson v. Henry, 
U3 Arizalisei;miot P O80; P 

{f{] Nondisclosure.—A vendor is 


not bound to disclose his opinion as 
to the amount and yalue of coal un- 
der the surface or the facts which 
may have led to his opinion unless 
he knows that the coal has already 


been mined out or has otherwise 
made it certain that no coal is _ to, 
be found, James v. Bortz, 29 Pa. 
Dist. 1114. 

28. Donoho v. Hunter, (Tex. Civ. 
A.) 242 SW 282. 

[a] Facts held  sufficient.—(1) 
Where defendants, who had con- 


tracted to furnish an abstract show- 
ing clear title and to give a warranty 
deed, had failed to do so, but had 
given a deed with special warranty, 
and defendants knew that plaintiffs 
desired to purchase the mineral lands 
for speculation and had falsely repre- 
sented that the mineral ‘rights in the 
land were conveyed thereby, whereas 
there was an outstanding permit 
granted by the state for the mineral 
rights to such lands, and without the 
mineral rights the lands were worth 
not to exceed two dollars an acre, 
instead of the fifteen dollars an acre 
which plaintiffs paid for them, these 
were good grounds for rescission. 
Donoho v. Hunter, (Tex. Civ. A.) 242 
SW 282. (2) Where one of the ven- 
dors took the purchaser to the county 
eclerk’s office ‘to convince the pur- 
chaser of the vendor’s statement that 
there was no outstanding mineral 
lease against the land, but showed 
him only the records appearing in 
the abstract, which did not include 
a permit granted by the state for 
exploration of the lands for min- 
erals, which was on record, the con- 
duct of the vendor was fraudulent, 
although the registration of the per- 


mit gave constructive notice of its 
existence. Donoho v. Hunter, supra. 
{[b] A permit issued by the gen- 


eral land office for the exploration 
of land for minerals; is prima facie 
proof of the state’s prior grant of the 
right to prospect for the minerals 
and that the grantee has complied 
with the requisites of the law, and is 
a cloud on the title to the land. 
Donoho v. Hunter, (Tex. Civ. A.) 242 
SW 282. 

Burden of proof.—In an ac- 
tion to rescind a purchase of land 
because the vendors fraudulently 
misrepresented there was no _ out- 
standing lease of the mineral rights 
therein, whereas the general land 
office had given a permit to explore 
the lands for such minerals, which 
the vendors claimed was void because 
the lands were not such aS were sub- 
ject to such a permit, the burden was 
on the vendors to prove the invalidity 
of the permit. Donoho vy. Hunter, 
(Tex. Civ. A.) 242 SW 282. 

29. Tooker v. Alston, 159 Fed. 599, 
86 CCA 425, 16 LRANS 818; Arbuckle 
v. Biederman, 94 Ind. 168; Hammar- 
stedt v. Bakeley, 182 Iowa 1356, 166 
NW 729; Gunderson vy, Havana-Clyde 
Min.Co., 2:2 Nin D5832:9). WeslNAY) ibis 
See generally Vendor and Purchaser 
[39 Cye 2084]. 

[a] Illustration.—The fact that 
defendants falsely represented to 
plaintiff that there was a solid ore 
body under a tract of land on which 
they, with another,,owned a mining 


of the purchaser.*? 
claim that he relied on the false representations 
of the vendor, in making the purchase, where he 
personally inspected the property before purchas- 
ing,? or had the means of readily acquiring knowl- 
edge of the facts,?4 even though he is one whom 


‘parties other 


[§ 551 


. 


The purchaser, however, cannot 


interested in a project in respect 


of the property, if the parties dealt at arm’s 
length,®° except that, where the property is of such 
a character or is so. situated that an examination 


lease, when in fact it had previously 
been mined until abandoned as prac- 
tically worked out, and that they con- 
cealed an opening into the old work- 
ings, and by such means induced 
plaintiff to buy the interest of their 
coOwner and a part of the interest 
of one of defendants in the lease, 
which was practically worthless, is 
sufficient to sustain a verdict for 
plaintiff in an action for fraud and 
deceit. Tooker v. Alston, 159 Fed. 
599, 86 CCA 425, 16 LRANS 818. 

[b] Where the lease of a mine 
(1) is induced by misrepresentations 
as to its drainage, the amount of coal 
near the shaft, amount worked, etc., 
such misrepresentations as to its con- 
dition are actionable. Arbuckle v. 
Biederman, 94 Ind. 168. (2) Mining 
leases generally see infra §§ 582-659. 

{[c] Pleading and proof.—Where 
the purchaser of a mine affirms the 
contract and sues for damages for 
deceit, and the proof shows the mine 
to be worthless, but no evidence is 
offered of the damages occasioned by 
the deceit, the purchaser is not en- 
titled to recover. Gunderson  v. 
Havana-Clyde Min. Co., 22 N. D. 329, 
133 NW 554. 

[ad] Facts held insufficient to show 
fraud as cause of action. Hammar- 
stedt v. Bakeley, 182 Iowa 1356, 166 
NW 729. 

30. McIntyre v. Buell, 132 N. Y. 
192, 30 NE 396; Dale v. Roosevelt, 5 
JOHNS Cha KCN ww.) LIS Path 2 Cow. 
129]; Smalley v. Morris, 157 Pa. 349, 
27 A 734; Hitchcock v. Sykes, 49 Can. 
S) oC 403) [idism appr 29" Ont. 4 Gi 
See generally Vendor and Purchaser 
[39 Cye 1427 et seq]. 

31. Smalley v. Morris, 157 Pa. 349, 
27 A 734. 

Innocent holders in due course of 
negotiable paper pomeresly. see Bills 
and Notes §§ 682-735 


32. Moore v. Pooley, Li wldayeb<, 
104 P 898. 
[a] Facts held insufficient.— 


Where the purchaser had heard that 
than vendor were as- 
serting some claim to, or interest in, 
the property, and made no inquiry as 
to the validity of such claim except 
of the vendor, and, on being assured 
by him that no claim existed, ac- 
eepted a contract for a ‘“‘grant’’ con- 
veyance, he did not show such a de- 
gree of diligence in discovering the 
condition of the title as to enable him 
to defeat an action for failure to per- 
form assessment work as agreed by 
the contract on the ground of fraud- 
ulent representations as to the title. 
Moore v. Pooley, 17 Ida. 57, 104 P 


898. 
33. Grady v. Day, 104 Or. 340, 206 
P 855. See generally Vendor and Pur- 


chaser [39 Cyc 1279]. 

34 Mitchell Min. Co. v. Hammons, 
12 Ariz. 300, 100 P 795. See generally 
Vendor and Purchaser [39 Cyc 1279]. 

[a] Thus the purchaser of mining 
claims cannot have the contract 
rescinded for false representations of 
the vendor, where the deal was not 
closed until three months after the 
purchaser sént mining experts to ex- 
amine the property, and it thus had 
at least the means of readily acquir- 
ing knowledge of the facts. Mitchell 
Min. Co. v. Hammons, 12 Ariz. 300, 
LOOP ate Od. 

35. Grady v. Day, 104 Or. 340, 206 
(RSD: 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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§§ 551-552] 


thereof cannot reveal the facts as to its value, an | 
inspection by him does not deprive him of the right 
to recover for misrepresentation respecting its 


value.®® 
Mere statements. 


of the property.’7 


[a] Thus a party who had con- 
tracted for the purchase of a mine 
could thereafter resell it, at whatever 
profit he was able to make, to a per- 
son subsequently interested by him 
in the project, who had personally 
inspected the mine and who agreed 
to form a corporation for the de- 
velopment of the mine, since he dealt 
at arm’s length with such person. 
Ease Vv. Day, 104 Or. 340, 206 P 

36. Andrieux v. Kaeding, 47 N. D: 
17, 181 NW 59. 

37. U. S.—Southern Dev. 
Silva, 125 U. S. 247, 31 L. ed. 678; 
Mather v. Barnes, 146 Fed. 1000; 
Stratton’s Independence v. Dines, 126 
Fed. 968 [aff 185 Fed. 449, 68 CCA 161 
(certiorari den 197 U. S. 623, 25 SCt 
800, 49 L. ed. 911)]. 

Seer ease v. Jordan, 47 Cal. 
Ga.—Leonard v. Peeples, 30 Ga. 61. 
Ill.— Tuck v. Downing, 76 Ill. 71. 
Mass.—Cooper v. Lovering, 106 

Mass. 77. 

ee ce rs v. Spurr, 24 Mich. 


Cotman. 


Mo.—Morgan County Coal Co. v. 
epee beet 254 Mo. 596, 1683 SW 
8 


N. Y.—MclIntyre v. Buell, 132 N. 
Y. 192, 30 NE 396. 

Oh.—Jones v. Draper, 26 Oh. Cir. 
CUMS, 

Or.—La Grande Inv. Co. v. Shaw, 
44 Or. 416, 72 P 795; Martin v. Eagle 
Dev. Co., 41 Or. 448, 69 P 216. 

Pa.—Lynch’s App., 97 Pa. 349; 
Weist v. Grant, 71 Pa. 95; McAleer v. 
McMurray, 58 Pa. 126. 

[a] “frade talk’—Where, as a 
part of the negotiations for the sale 
of coal lands, it is represented by the 
vendor that the land is underlaid 
throughout its entire extent with a 
particular vein of coking coal, for 
which plaintiffs are seeking, and on 
which the land is sold, but it is also 
stated by the vendor as a qualifica- 
tion that he has not himself been 
over the property and is not much 
acquainted with it, his representa- 
tions are to be taken as nothing 
more than the usual commendatory 
expressions, which, as “trade talk,” 
are accustomed to pass at such a 
time, and by which, however positive, 
no one is expected to be _ bound. 
Mather v. Barnes, 146 Fed. 1000. 

88. Mudsill Min. Co. v. Watrous, 
61 Fed. 163, 9 CCA 415. 

39. Generally see Vendor 
Purchaser [39 Cyc 1787]. 

40. Womble v. Wombie, 14 Cal. A. 
739, 113 P 353; Maloy v. Berkin, 11 
Mont. 138, 27 P 442. See generally 
Vendor and Purchaser [39 Cyc 1404 
et seqj. 

{a] Imsufficient grounds.—Where 
an undivided interést in land is sold 
in consideration of a promise to pay 
a mortgage thereon to build a ten- 
room house on the property, and to 


and 


A sale of mining property 
cannot be avoided on account of statements which 
consist merely of an honest statement or expres- 
sion of opinion or judgment, in respect of the value 
The vendor cannot, however, 
shelter himself behind the plea that his representa- 
tions were only expressions of opinion as to the 
value of the mine, where he ‘‘salted’’ the samples 
which the vendee took from the mine.?§ 

[§ 552] g. Remedies of Vendor; Rescission.®° 
accordance with the rules relating to sales of real 
property in general, a sale of mining property may 
be rescinded and the deed canceled at the instance 
of the vendor, on proper grounds,*° such as on 
the ground of fraud or misrepresentation on the 
part of the purchaser,*! or upon his inexcusable re- 


MINES AND MINERALS 


of a default.*# 


ing the matter, 


In | property.*® 


erect hoisting works, sink shafts, and! 
develop a vein or lode of mineral, the 
refusal of the grantee to sink the 
shafts and develop the vein or lode 
does not authorize the cancellation 
of the deed. Womble v. Womble, 14 
CalheAwwe9s 113° P. 353. 

Rescission or forfeiture of option 


or executory contract see supra 
§ 537. 

41. Colo.—Treat v. Schmidt, 69 
Colo. 190; 193 P 666. 

Ga.—Hatton v. Johnson, 150 Ga. 
218, 103 SE 2338. 

Ky.-— Virginia, Tron, ete’ Cor “wv. 


Crigger, 179 Ky. 748, 201 SW 298. 

La.—Chatman v. Giddens, 150 La. 
594, 91. S56. 

Mont.—Maloy v. Berkin, 11 Mont. 
LO85h 2d bene 4 2, 

Nev.—Nevada Min., etc., Co. v. Rae, 
47 Nev. 173, 218 P 89, 223 P 825. 

See generally Vendor and Pur- 
chaser [39 Cyc 1372]. 

{a] Allegations of fraud held in- 
sufficient.—Allegations that plaintiffs’ 
deed was given in ignorance of their 
rights to the interests now claimed 
in property and of its value for min- 
ing purposes, and that the grantee 
knew of such value, but did not dis- 
close the fact to them, without an 
allegation that grantee made any 
misleading statement as to value, or 
was asked as to value, and an allega- 
tion that the deed was wanted solely 
to correct a former deed, which ina 
sense contained a mistake, did not 
support a claim for cancellation of 
the deed, because procured by fraud, 
in the absence of any confidential 
relation between the parties. Hatton 
v. Johnson, 150 Ga. 218, 103 SH 
233. 

{b] Evidence held insufficient to 
show fraud sufficient to authorize a 
rescission or cancellation. Treat v. 
Schmidt, 69 Colo. 190, 193 P 666; 
Virginia Iron, ete., Co: v. Crigger, 179 
Ky. 748, 201- SW 298; Nevada Min., 
CUGh wOOw Var Rae, ti NEV. (3) 21/8, . 
89, 223 P 825. 

[c] When testimony discloses 
gross fraud and a conspiracy to ac- 
quire a valuable mine for a nominal 
consideration, the transaction will be 
set aside. Maloy v. Berkin, 11 Mont. 
138, 27 P 442. 

{[d] “ender back of consideration. 
—It is not necessary for a party 
seeking the cancellation of a deed 
upon the ground of inadequacy of 
consideration, and fraud and deceit 
in its procurement, to show, as a 
condition precedent to commencing 
the action, that he has tendered back 
the consideration received, but an 
offer in his complaint to restore the 
same is sufficient. Maloy v. Berkin, 
11 Mont. 138, 27 P 442. 

42. Rust v. McWilliams, 3 Alaska 
561; Brown v. Gordon-Tiger Co., 44 
Golo, Satie ote Es N0s2. 

{a] Insufficient excuses.—Where a 


garnishment against vendors, which 


[40 C.J.] 967 


fusal to comply with his contract,#? provided the 
vendor restores or offers to restore the considera- 
tion paid by the 
provides for a for 
In this connection, however, a pur- 
chaser is not bound to disclose that the land con- 
tains a mine or is valuable for mining purposes,*® 
unless a confidential relation exists between the 
parties;#® but the sale may be set aside on the 
ground of fraud if, on being interrogated concern- 


HS eae unless the contract. 
eiture of such payments in case 


he denies all knowledge,*? or if 


he willfully misstates facts and intentionally mis- 
leads and thereby induces the owner to part with his 


Inadequacy of consideration alone is of course 
not ground for annulling the sale.*® 

The mental incompetency of the vendor is not a 
sufficient ground for setting aside a sale of min-, 
eral land as against a purchaser who has paid. full 
value, without knowledge of such mental incom- 


temporarily attached the price which 
was to be applied to liens on the 
property, was ultimately discharged, 
neither such garnishment nor the 
opinion of the purchaser’s engineer 
that it was not advisable, under the 
circumstances, to construct a reduc- 
tion plant on the property, as re- 
quired by the sale contract, justified 
the vendee’s willful refusal to con- 
struct the plant. Brown v. Gordon- 
Tiger Co., 44 Colo. 311, 97 P 1042. 

43. Mallory v. Globe-Boston Cop- 
per Min, Co., 11 Ariz. 296, 94 P 1116. 
See generally Vendor and Purchaser 
[39 Cye*1378]- 

[a] tule applied.—The failure by 
the owners of mining claims sold in 
consideration of a cash payment and 
that the purchaser execute notes se- 
cured by mortgage and deliver shares 
of its stock to restore the cash pay- 
ment or the interest paid on the 
notes, they having tendered only the 
notes, mortgage, and stock, precludes 
a rescission of the sale. Mallory v. 
Globe-Boston Copper Min. Co., 11 
Ariz. 296, 94 P 1116. 

44 Oursler v. Thatcher, 152 Cal. - 
739, 93 P 1007; Gordon Tiger Min., 
ete:, Co. vy. Brown, 56 Colo. 301, 138 


Batata [ See generally Vendor and 
Purchaser .[39 Cyc 1381]. See also 
supra § 537. 


45. Hatton v. Johnson, 150 Ga. 218, 
103 SE 233; Smith v. Beatty, 37 N. C. 
456, 40 AmD 435; Caples v. Steel, 7 
Or. 491; Neill v. Shamburg, 158 Pa. 
263,20 ‘Ay 9925) Harriss v. “by sons. 24 
Pa. 347, 64 AmD 661. 

46. Hatton v. Johnson, 150 Ga. 
218, 103 SE 233. 

Smith v. Beatty, 37 N. C. 456, 
40 AmD 435. 


47. 
48. Hatton v. Johnson, 150 Ga. 218, 


ra SE '233; Caples v. Steel,” 7 Or: 
491. 

A ILS niaw MiLOn, CtC.i ms COnm Ve 
Crigger, 179 Ky. 748, 201 Sw 298; 


Maloy v. Berkin, 11 Mont. 138, 27 P 
442. And see Meek v. Northrup, 207 
Ky. 14, 266 SW 919 (in an action to 
set aside a conveyance of coal land 
on the ground of mental incompe- 
tency, in which the grantee claimed 
to have been an innocent purchaser 
for value without knowledge of the 
grantor’s mental deficiency, the evi- 
dence was insufficient to prove that 
the land and coal were worth more 
than the grantor received therefor). 
See generally Vendor and Purchaser 
[89 Cyc 1364]. 

{a] Gross inadequacy of the price 
given plaintiff and his father, a ten- 
ant by curtesy, to perfect the father’s 
conveyance of mineral lands, of 
which plaintiff owned one half, is not 
a badge of fraud where the father’s 
conveyance contained a warranty of 
title on which plaintiff was liable to 
the extent of assets he might receive 
from his father. Virginia Iron, etc., 
Bes v. Crigger, 179 Ky. 748, 201 SW 


968 [40 C.J.] 


petency.®° 
Effect of rescission.®! 


[§ 553] 3. Mortgages.°* 


or interest.°® 


eancellation of the lease.°® 
Property covered. 


50. Meek v. Northrup, 207 Ky. 14, 
266 SW 919. 

Insanity of vendor as ground for 
avoiding sale generally see Insane 
Persons §§ 535-542. 

51. See generally Vendor and Pur- 
chaser [389 Cyc 1399]. 

52. Savage v. Nixon, 209 Fed. 122. 

53. Right of mortgagor or mort- 
gagee in possession to work mine see 
Mortgages [27 Cyc 1248]. 

54. See Mortgages [27 Cyc 916]. 

55. Stephen v. Patterson, 21 Ariz. 
308, 188 P 131. And see cases infra 
notes 56-70. " 

fa] Equitable mortgage.—An _ in- 
strument containing an agreement to 
pay money when certain mining 
claims and mill sites are sold out of 
the first money received from the 
sale, and providing that a special lien 
is thereby created on the property to 
secure the payment of the obligation, 
creates an equitable mortgage. 
erephen v. Patterson, 21 Ariz. 308, 188 
2 ay 

56. Daigle v. Maddocks, 2 Alaska 
887; Kienbaum v. Rathfon Reduction 
Wiorks.. lO TaaWwesh. 0115, 181, Pat. 
“ Cenins wie Mortgages. [27 Cyc 
1 5 

57. Forrey v. Strange, 158 La. 941, 
105 S 21; Choate Oil Corp. v. Glassell, 
153 La. 715, 96 S 543; Cole v. Canton 
Min. Co., 59 Utah 140, 202 P 830; 
Kienbaum v. Rathfon Reduction 
Works, 107 Wash. 115, 181 P 10. See 
generally .Mortgages [27 Cyc 1439 
et seq]. 

{a] Conditions precedent.—Where 
a party takes a deed to mining prop- 
erty to secure advances to be made, 
agreeing to apply a certain share of 
royalties received toward the pay- 
ment of a certain indebtedness owing 
by the mining company, it is a con- 
dition precedent to decreeing a fore- 
closure that the royalties be depos- 
ited with the mining company for 
the benefit of Such third person, and 
the party making the advances is 
not entitled to a foreclosure by show- 
ing that it has applied all the roy- 
alties on other debts of the mining 
company which it has assumed. 
Kienbaum v. Rathfon Reduction 
Works, 107 Wash. 115, 181 P 10. : 

{b] Demand and notice.—In a 
proceeding to foreclose a mortgage 
on an oil lease and improvements, a 
demand and notice of seizure takes 
the place of citation in executory 
proceedings, and, where both have 
failed, the sale is absolutely null and 
may be ignored by the sheriff, who 
may proceed with advertisement and 
sale after proper demand and service 
of notice. Choate Oil Corp. v. Glas- 
Sell, 153 La. 715, 96 S 543. 

[c] Separate sales of different par- 
cels.—On foreclosure of a mortgage 
on “those certain portions, claims 
and mining rights, titles or properties 


Ore extracted fronr mining 
property by persons in possession under a contract 
of purchase, but which has not been removed when 
the contract is canceled, becomes on such cancella- 
tion a part of the mine property.” 

Subject to the rules and 
principles of law that control mortgages generally,°* 
a mortgage may be created upon a mining property 
Such rules and prineiples usually 
apply in determining the rights and labilities of the 
parties under such a mortgage,°® and in respect of 
a foreclosure sale of the mortgaged property,’ and 
the title and rights of a purchaser at such sale.°§ 
A mortgage on the property and rights of a lessee 
of mining property cannot be enforced after the 


In the absence of a special 
‘statute the usual rules apply in determining the 
particular mining property covered by a mortgage 
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[§§ 552-558 


thereof.®° Under some statutes*! a mortgage on oil 


and gas leases covers all machinery and appur- 
tenances destined to develop and operate such 
leases ;°2 it covers buildings, constructions, and im- 
provements as accessories and dependencies of the 


lease without their being specially mentioned or par- 


tise.02 
Priority. 


on those certain veins or lodes of 
nock?: . and described as follows, 
to wit, Snow Storm, Snow Storm No. 
1,” etc’, including some thirty-five 
claims and properties, the mortgagor 
has the right to demand that the 
parcels be sold separately, in view of 
Comp. L. (1917) §§ 6934, 7230, 7235. 
Cole v. Canton Min. Co., 59 Utah 140, 
202) PSs: : 

{d] Bidding.—Where a sheriff's 
writ called for the sale of mortgaged 
oil and gas leases, the full amount 
bid must be deemed as bid for the 
leases, and whatever went with them, 
although the mortgagee bid more 
than the amount due him. Forrey v. 
Strange, 158 La. 941, 105 S 21. 

58. Reisinger v. Garrett Smokeless 


Coalu@o. (262) Par? 530.7 L0G Aw 8): 
Kenney v. Black Hills Trust, etc., 
Bank, 43 S. D. 305, 178 NW 979. See 


generally Mortgages [27 Cyc 1488, 
1720]. 

{a] Title of purchaser at sheriff’s 
sale.—(1) Where an owner of mort- 
gaged coal land conveys it to one 
who executes a royalty lease of the 
coal therein, and an agreement by 


the assignee of the mortgage with’ 


the assignee of the lease to waive 
his priority is recorded in the deed 
book, but not in the mortgage book, 
and the owner of the land records a 
repudiation of the agreement in the 
deed book and the assignee fore- 
closes against the entire property, the 
title acquired at the sheriff’s sale on 
the levari facias relates to the date 
of the record of the mortgage and 
cuts out all intervening interests and 
estates. Reisinger v. Garrett Smoke- 
less’ Coal Co., 262) Pa. 530; 106 “AM7s. 
(2) Under such circumstances the 
agreement is not constructive notice 
to anyone. Reisinger v. Garrett 
Smokeless Coal Co., supra. (3) And 
the lessee, who permits the sale with- 
out protest on notice at the sale, 
cannot interpose the agreement to de- 
feat the purchaser’s possession. 
Reisinger v. Garrett Smokeless Coal 
Co., supra. 

59. Cassidy v. BE. Me T.~Coal ‘Cos 
204 Ky. 278, 264 SW 744. 

Leasehold interest as subject to 
mortgage generally see Mortgages 
[27 Cyc 1040]. 

60. Sutton, etc., Mfg., etc., Co. v. 
McCullough, 64 Colo. 415, 174 P 302; 


Muckle v. Hill, 32 Ida. 661, 187 P 
9438: Cassidy. v. Ei IM> Is Coal Co;, 
204 Ky. 278, 264 SW 744. See gener- 


ally Mortgages [27 Cyc 1137]. 

{a] Dlustration.—A mining com- 
pany’s mortgage deed of its three 
thousand feet mineral lode, specifi- 
cally describing two thousand one 
hundred feet in the granting clause, 
and also purporting to convey all the 
real estate of the company in the 
county, whether particularly de- 
seribed or otherwise, conveys the en- 


ticularly described in the mortgage,®* but not oil 
and gas already severed and stored on the prem- 
ises.°* A mortgage of a steam-pumping plant per- 
manently located upon.and affixed to mining ground, 
together with the appurtenances thereto belonging, 
covers the land upon which the plant stands and 
that which is necessary to its convenient and proper 


In the absence of special statute the 
priority of a mortgage on a mining property or 
interest over other liens or claims on the same 
property is controlled by the usual rules.*¢ 
a mortgage on oil and gas leasehold properties, if 
duly filed and recorded, is superior to a lien for 


Thus 


tire lode, that being the obvious in- 
tent. Sutton, ete..~Mfz., etc., Co. v. 
ae eae 64. Colo. ° 415, “1%4—P 


61. See La. Acts (1910) No. 232; 
and other statutory provisions. 

62. Forrey v. Strange, 158 La. 941, 
105 S 21; Parks v. Hughes, 157 La. 
914, 108 S 261. 

[a] Thus a mortgage of an oil 
lease, including completed oil wells 
with equipment for operating them 
and all other improvements, covers 
property placed, or about to be 
placed, permanently on the premises 
and designed to the perpetual use of 
the mortgaged lease, under Civ. 
Code art 2490. Choate Oil Corp. v. 
Glassell, 153 La. 715, 96 S 543. 


63. Choate Oil Corp. v. Glassell, 
supra, 
[a] An automobile and horse and 


sadcle are not improvements placed 
or to be placed and erected on oil 
lands held under lease and are not 
covered by mortgage of the lease and 
improvements. Choate Oil Corp vy. 
Glassell, 153 La. 715, 96 S 543. 

64. Parks v. Hughes, 157 La. 914, 


103 S 261. 

65. Muckle v. Hill, 32 Ida. 661, 
187 P 943. 

66. Baxter v. Cherryvale Oil Co., 
111 Kan. 621, 208 P 568; Gordon v. 
House, 201 Ky. 45, 255 SW 846; 
Reisinger v. Garrett Smokeless Coal 


Co., 262 Pa. 530, 106 A 78. See gen- 
erally Mortgages [27 Cyc 1171 et 


seq]. 
[a] Over liens for work and ma- 
terials.—(1) Where a contract is 


made between oil well drillers and 
an oil company to drill two wells, 
and shortly before they are com- 
pleted the oil company gives a mort- 
gage on its leasehold interest, when 
the visible development shows two 
wells, one completed and one not 
quite finished, and under a verbal 
agreement made subject to the mort- 
gage the parties agree that other 
wells might be drilled under the 
terms of the first contract, the subse- 
quent verbal arrangements cannot 
be tacked to the first contract so as 
to give priority over the mortgage to 
liens for work performed in drilling 
other wells. Baxter v. Cherryvale 
Olly tCos* TLE SiKan. 6201208 SPB st 
(2) Where a supply company agrees 
to give a line of credit to an oil 
company which makes’ purchases 
from time to time without any con- 
tract ‘to make additional purchases, 
and each purchase is a _ separate 
transaction, the furnishing of mate- 
rial under the different contracts 
after the execution of a mortgage 
cannot be tacked to the prior con- 
tract so as to give priority over the 
mortgage to the liens for additional 
material. Baxter v. Cherryvale Oil 
Co., supra. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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labor, equipment, 


mortgage.”° 


[§ 554] 4. Grants and Reservations of Minerals 
and Mining Rights without Land’!—a. Surface and 
Mining Rights Severable—(1) In General. 
though the owner of the surface is prima facie the 
owner of the minerals beneath the surface,’? and a 
general conveyance of the land will carry the min- 
erals,’* it is consistent with the nature and adapta- 
tion of mineral property that different persons 
should own the surface and the underlying min- 
erals,“* and so the owner of land containing min- 
erals may segregate one from the other, by a 


67. Landers v. Okmulgee Bank of 
Commerce; 106- Okl.. 59,233. P 200; 
Atlas Supply Co. v. Okmulgee Bank 
of Commerce, 101 Okl. 57, 223 P 159. 

[a] Rule applied.—A recital in a 
mortgage covering oil and gas lease- 
hold properties that the mortgagor 
will not permit the security to be 
depreciated, etc., and that he will care 
for and operate the leases and do 
such development as is necessary, 
does not constitute him agent of the 
mortgagee to purchase supplies and 
equipment and to give to material- 
men liens, upon mortgaged property, 
in pursuance of Comp. St. (1921) 
§ 7464, superior to the mortgage lien, 
Landers v. Okmulgee Bank of Com- 
merce, 106 Okl. 59, 233 P 200. 

63. Atlas Supply Co. v. Okmulgee 
Bank of Commerce, 101 Okl. 57, 223 
(Peto os 

[a] Thus, where oil well supplies 
are not sold and furnished under one 
general contract, but are furnished 
at various times as they may be re- 
quired, and where the lessee mort- 
gages the leasehold and all material 
and appliances, after a part of the 
items have been furnished, the mort- 
gage lien is inferior and subject to 
the lien for oil well supplies fur- 
nished prior to the recording the 
mortgage. Atlas _Supply Co. sv. 
Okmulgee Bank of Commerce, 101 
OK1. 57, 228 P 159. 

69. See statutory provisions. 

70. Gordon v. House, 201 Ky. 45, 
255 SW 846. 

[a] A mortgage on an oil and gas 
lease is superior to a mechanic’s lien 
filed after the making of the mort- 
gage and its entry of record, even 
though the work on the lease was 
done prior to the making of the mort- 
gage, under St. § 2463. Gordon y. 
House, 201 Ky. 45, 255 SW 846. 

71. Definitions of: 

Minerals see supra §§ 9-12. 

Mining rights see supra § 74. 

Surface and surface rights see supra 
105 


Reservations and exceptions: 

In conveyances generally see Deeds 
8§ 339-366. 

of 


Mineral lands in grant to railroads 
see Public Lands [32 Cyc 956, 
992). 

Minerals in grants of public lands 
see supra §§ 114, 116. 

72. See supra § 440. 

73. See supra § 544. 

74, Ark.—Bodcaw Lumber Co. v. 
Goode, 160 Ark. 48, 254 SW 345, 29 
ALR 578. 

Tll.— Morris v. Saline County Coal 


Co., 211 Ill. A. 178. 
Iowa.—Stewart v. Chadwick, 8 


Iowa 463. 
Pa.—Strunk v. Morris Run Coal 
Miric uO. Bolla pL48, 0 la OTA, 59% 


Gallagher v. Hicks, 216 Pa. 2438, 65 
A 623. 

Tex.—Hynson v. Oh Production 
Co., (Civ. A.) 2382 SW 87 

Va.—Morison v. aces Assoc., 
110 Va. 91, 65 SE 469. 

Eng.—Keyse vy. Powell, 2 HB. & B. 


and supplies furnished there- 
after,®? but is inferior to a lien for supplies fur- 
nished prior to the recording of the mortgage,®* 
unless, under some statutes,°® such lien is not filed 
until after the making and entry of record of the 
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conveyance or instrument in writing, 
is a complete severance of title and separate estates 
are created;7*> he may sell the surface and part of 
the minerals and reserve the other part to himself."® 

[§ 555] (2) As to Natural Gas and Oil.7” Natural 


[40 C.J.] 969 


so that there 


gas and oil while in place in the ground are not 


Al- 


eral.®? 


132, .75 ECL 182, 118 Reprint 718. 


See also supra § 440. 


75. U. S—Graff Furnace Co. v. 
Seranton Coal Co., 266 Fed. 798; 
Grubb v. Bayard, 11 F. Cas. No. 
5,849, 2 Wall. Jr. 81. 


Ala.—Riddle v. Brown, 20 Ala. 412, 


56 AmD .202. 

Ark.—Bodcaw Lumber Co. Vv. 
Goode, 160 Ark. 48, 254 SW 345, 29 
ALR 578. 

Ill.—Fowler v. Marion, etc. Coal 
Co., 315 Ill. 312, 146 NE 318 (coal); 
Brand vy. Consolidated Coal Con) Zag 
Ill. 543, 76 NE 849; Ames v. Ames, 
160 Ill. 599, 43 NE 592; Manning v. 
Frazier, 96 Ill. 279; Morris v. Saline 
County Coal Co., Dili TOO NIN. aly AS 

Ind.—Knight vy. Indiana Coal, 
Co., 47 Ind. 105, 17 AmR 692. 

Kan.—Tousley v. Galena Min., 
Coe 24 (Kan, 328: 

y.—Com. v. Garrett, 202 Ky. 548, 
260, Sw 309, 

Mass.—Adam v. Briggs Iron Co., 
7 Cush. 361; Arnold v. Stevens, 24 
Pick. 106, 25 AmD 305. 

Minn.—Buck v. Walker, 115 Minn. 
239, 132 NW 205, AnnCas1912D 882. 

Mo.—Gordon vy. Million, 248 Mo. 
155, 154 SW 99. 

N. J.—New Jersey Zine Co. v. New 
Jersey Franklinite Co., 13 N. J. Ea. 
322; Hartwell v. Camman, 10 N. J. 
Eq. 128, 64 AmD 448. 

N. Y.—Ryckman v. Gillis, 57 N. Y. 
68, 15 AmR 464; Canfield v. Ford, 28 
Barb. 336. 

N. C.—Outlaw v. Gray, 163 N. C. 
325, 79 SE 676. 

Oh.—Edwards v. McClurg, 39 Oh. 
St, 41. 

Okl.—Dill v. Rockwell, 94 Okl. 25, 
220 P 620; Barker v. Campbell-Rat- 
cliff Iuaand Co:,.64 Oki, 249, 167 P 
468, 470 [cit Cyc]. 

Pa.—Hosack v. Crill, 204 Pa. 97, 
53 A 640; Delaware, etc., a COT et 
Sanderson, 109 Pa. 583, 1 A 394, 58 
AmR 743; Sanderson.v. Scranton, 105 
Pa. 469; Scranton v. Phillips, 94 Pa. 
155" Grove’ v.. Hodges, 55) Pa: - 504; 
Gloninger v. Franklin Coal Co., 55 
Pa. 9, 93 AmD 720; Armstrong v. 
Caldwell, 53 Pa. 284; Caldwell v. 
Copeland, 87 Pa. 427, 78 AmD 436; 
Caldwell v. Fulton, 31 Pa. 475, 72 
AmD 760; Grubb v. Guilford, 4 Watts 
223, 28 AmD 700. 

Ss. C.—Massot v. Moses, 3 S. C. 168, 
16 AmR 697. 

Tenn.—Northeut v. Church, 135 
Tenn. 541, 188 SW 220, AnnCas1918B 
545. 

Tex.—Humphreys-Mexia Co. Vv. 
Gammon, 113 Tex. 247, 254 SW 296, 
29 ALR 607 [mod (Civ. A.) 244 SW 
162]; Marnett Oil, etc., Co. v. Mun- 
sey, (Civ. A.) 232 SW -867 [rev on 
other grounds 113 Tex. 212, 254 SW 
Lyles v. Dodge, (Civ. Ay 228 

; States Oil Corp. v. Ward, 
(Civ. A.) 223 SW 250. 

Va.—Virginia Coal, etc., Co. v. 
Hylton, 115 Va. 418, 79 SE 337, Ann 
Cas1915A 741; Interstate Coal, etc., 
Con vi Clintwood Coal, etce., Co., 405 
Va. 574, 54 SE 5938; Virginia Coal, 
etc., Co. v. Kelly, 98 Va. 332, 24 SEH 


etc., 


ete, 


subject to absolute ownership as specific things apart 
from the soil of which they form a part,’ but the 
owner of the soil alone has the right to use his land 
to sever and appropriate them,’® and this right he 
may reserve to himself or grant to another apart 
from the ownership of the surface of the land.®° 
The existence of an outstanding oil and gas lease 
does not prevent the owner of the land from parting 
with his title to these minerals in place.*! 

[§ 556] b. How Severance Accomplished in Gen- 
The severance of the surface and mineral 


1020; Clayton v, Henley, 32 Gratt. 
(73 Va.) 65. 

W. Va.—Freudenberger Oil Co. v. 
Simmons, 75 W. Va. 337, 83 SE 995, 
AnnCas1918A. Silos Plant v. Hum- 
phries, 66 W. Va. 88, 66 SE 94, 26 
LRANS 558; Porter v. Mack Mfg. Co., 


65 W. Va. 636, 64 SE 853; List Vv. 
Cotts, 4 W. Va. 543. 
Eng. —Humphries v. Brogden, 12 


Q. B. 739, 64 ECL 739, 116 Reprint 
1048, 17 ERC 407. 

[a] Coal in place is subject to a 
sale absolute, a conditional sale, or 
a lease. Gallagher v. Hicks, 216 Pa. 
243, 65 A 623. 


76. Negaunee Iron Co. v. Iron 
Tha Co., 134 Mich. 264, 96 NW 


77. Effect of grant or reservation 
of gas and oil see infra § 564. 

78. See supra § 443. 

79. See supra § 442. 

80. U. S—Lovelace v..Southwest- 
ern Petroleum Co., 267 Fed. 513 [aff 
267 Fed. 504]. 

Ark.—Bodcaw Lumber Co. v. Goode, 
ee Ark. 48, 254 SW 345, 29 ALR 

La.—Allies Oil Co. v. Ayers, 152 
La. 19, 92 S 720; De Moss v. Sample, 
143 La. 243, 78 S 482. 

Whitaker, 106 


Okl.—Janeway Bi 
Okl. 83, 233 P 197; Wright v. Carter 
Qil Co., 97 Okl. 46, 223 P 835; Dill v. 
Rockwell, 94 Okl. 25, 220 P 620; Dun- 
lap v. Jackson, 92 Okl. 246, 219 P 
314 Rach Lv. Doneghey, al: Ox1. 204, 
177’ P 86,43 ALR, 352; Ramey v. 
Stephney, 70 Okl. 87, 173 P 72. 

Pa.—Erie v. Public , Service 
Commn.;/ 278. Pas 51251123. AN 47a 
Hamilton v. Foster, 272 Pa. 965; 116 
A 50; Hague v. Wheeler, 157 Pa, 324, 
27 A 714, 37 AmMSR 736, 22 LRA 141; 
Prager’s ‘Est, 74 Pa. Super. 592; Hut. 
ton v. Carnegie Natural Gas Co., 51 
Pa. Super. 376. 

Tex.—Hogg v. Magnolia Petroleum 
Co., (Commn. A.) 267 SW 482; Ca- 
ruthers v. Leonard, (Commn. A.) 254 
SW 779 [mod (Civ. A.) 286 SW 189]; 
Griffin v. Reilly, (Civ. A.) 275 SW 
242; Sibley v. Pickens, (Civ. A.) 273 
Sw 897; American Refining OW 
Tidal Western Oil Corp.) C@iv. s£As) 
264 SW 335; Hart v. Associated Oil 
Cor, Gives A.) 261 SW 506; United 
North, ete.; Oil Co., Ine. Vv. Meredith, 
(Civ. A.) 258 SW 550; Hynson vy. Gulf 
Pr osieyon Cos (Civ. GAs) 232 SSW 


See generally supra § 442. 

{a] The right to go upon land to 
prospect and take oil and gas is a 
proper subject of sale, and may be 
granted or _ reserved. Ramey v. 
Stephney, 70 Okl. 87, 173 P 72. 

" Grant or reservation of oil and gas 
as carrying only right to extract see 
infra § 564. 

81. South Penn Oil Co. v. Haught, 
TA Wee Vat 20;..08 SH 769: 

Oil and gas leases generally see in- 
fra §§ 660-775. 

82. Creation and nature of reserva- 
tions generally see Deeds §§ 340-342. 
5 ae by judgment see supra 

504. 


' 
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rights may be accomplished either by a conveyance 
of the land with an express reservation or exception 
of the mines and minerals,°? or by a conveyance of 
the minerals or mining rights, retaining the owner- 
ship of the surface,** or by an instrument conveying 
the surface rights to one person and the minerals 
and mineral rights to another person, in severalty.*® 
Mineral rights, however, cannot be severed by grant 
where they are not owned by the grantor,’® and 
where only surface rights are owned a conveyance 
thereof may properly except underlying mineral 


rights, but cannot reserve them.** 


ss. U. S—Plummer v. Hillside 
Coal, ete., Co., 101 Fed. 208, 43 CCA 
490; Cowell v. Lammers, 21 Fed. 200. 

Ala. —Bibby v. Bunch, 176 Ala. 585, 
58 S 916. 

Cal.—Dietz v. Mission Transfer 
Cos, 95 Cal. 92,30. P 380. 

Ga.—House v. Palmer, 9 Ga. 497. 

Tll.—Attebery v. Blair, 244 Ill. 368, 
91 NE 475, 135 AmSR 342; McConnell 
v. Pierce, 210. Ill. 627, ral NE 622; 
Smoot v. St. Louis Cons. Coal Co., 114 


Til. A. 512. 
Ind.—Greene County v. Lattas 
179 Ind. 212, 100 NH 


Creek Coal Co., 
561. 

Iowa.—In re Colby, 184 Iowa 1104, 
169 NW 448; Hyde Park Inv. Co. v. 
Glenwood Coal Co., 170 Iowa 5938, 153 
NW 181; Stewart v. Chadwick, 8 
Iowa 463. 

Kan.—Crowe Coal, etc., Co. v. At- 
kinson, 85 Kan. 357, 360, 116 P 499, 
AnnCas1912D 1196 [quot Cyc]. 

Ky.—Asher v. Gibson, 198 Ky. 285, 
248 SW 862; Ball v. Clark, 15.0: key. 
388, 150 SW 359; Kinkade v. Mc- 
Gowan, 88 Ky. 91, 4 SW 802, 9 KyL 
987, 13 LRA 289. 

La.—Calhoun v. Ardis, 144 La. 311, 
80 S 548; De Moss v. Sample, 143 La. 
243, 78 S 482. 

Minn.—Hughes v. Thornton, 155 
Minn. 432, 193 NW 723; Washburn yv. 
Gregory Co., 125 Minn, 491, 147 NW 
706, LRA1916D 304. 

Miss.—Moss vy. Jourdan, 129 Miss. 
598, 92 S 689. 

Mo. —Young v. Young, 270 SW 653; 
Gordon vy. Park, 219 Mo. 600, 117 sw 
1163. 

N. J.—New Jersey Zinc Co. v. New 
Jersey Franklinite Co., 13 N. J. Eq. 
322 [rev on other grounds 15 N. J. 
Eq. 418]; Hartwell v. Camman, 10 
N. J. Eq. 128, 64 AmD 448. 

N. Y.—-Armstrong v. Lake Cham- 
plain Granite Co., 147 N. Y. 495, 42 
NE _ 186, 49 AmSR 683. 

‘N. C.-Hoilman v. Johnson, 164 N. 
GC. 268, 80 SE 249; Outlaw v. Gray, 
163 WN. C. 325, 79 SE 676. 

N.’D.—Beulah Coal Min. Co. v. 
Heihn, 46 N. D. 646, 180 NW 787. 

Oh.t-Sloan y. Lawrence Furnace 
Co., 29 Oh. St. 568. 

Okl.—Barker v. Campbell-Ratcliff 
Land Co., 64 Okl. 249, 167 P 468, 470 
{eit Cyc]. 

Pa.—Huss v. Jacobs, 210 Pa. 145, 
59 A 991; Delaware, etc., Canal Co. v 
Hughes, 183 Pa. 66, 380A 568, 638 
AmSR 748, 38 LRA 826; Lehigh, etc., 
@Goalecor veuwwricht, Li) Pas ssi, sp 
A 919; Plummer v. Hillside Coal, 
etc., Co., 160 Pa. 483, 28 A 853; 
Timlin v. Brown, 158 Pa. 606, 28 A 
236; Lazarus’ Est., 145 Pa, ah 23 A 
372: Kingsley v. Hillside Coal, etc., 
Co., 144 Pa. 613, 23 A 250; Montooth 
v. Gamble, 123 Pa. 240, 16 A 594; 
Delaware, ete., R. Co. v. Sanderson, 
109 Pa. 583, 1 A 394, 58 AmR 743; 
Sanderson v. Seranton, 105) Pa: 469: 
Eckman v. Eckman, 68 Pa. 460; Fair- 
child v. Fairchild, 6 Pa. Cas. 231, 9 
A 255; Hosack v. Crill, 18 Pa. Super. 
90; Finnegan Vv. Stineman, 5 Pa. Su- 
per. 124; Park Ceal Co. v. O’Donnell, 
% LegGaz 149, 4 LuzLegReg 127. 

Tex. —Humphreys- Mexia Co. Vv. 
Gammon, 118 Tex. 247, 254 SW 296, 
29 ALR 607 [mod (Civ. A.) 244 Sw 
162]; States Oil Corp. v. Ward, 
(Commn. A.) 236 SW 446 [rev (Civ. 


MINES AND MINERALS 


A.) 223 SW 250]; United North, etc., 
Oil Co., Ine. v. Meredith, (Civ. A.) 
258 SW 550. 

Utah.—Adams v. Reed, 11 Utah 480, 
40 P 720 [aff 168 U. S. 578, 18 SCt 
179, 42 L. ed. 584]. 

Va. —Virginia Coal, ete, Co. v. 
Hylton, 115 Va. 418, 79 SE 18387, Ann 
Cas1915A 741. 

W. Va.—Porter v. Mack Mfg. Co., 
65 W. Va. 636, 64 SE 853; Wallace v. 
Elm Grove Coal Co., 58 W. Va. 449, 
52 SE 485; Williams v. South Penn 
Oil Co., 52 W. Va. 181, 43 SE 214, 60 
LRA 795. 

Eng.—Hext v. Gill, L. R. 7 Ch. 699, 
17 ERC 429; Jersey v. Neath Poor 
Law Union, 22 Q. B. D. 555; Doe v. 
Lock, 2 A. & EH. 705, 29 HCL 325, 111 
Reprint 271; Cardigan v. Armitage, 
2B. & C. 19%, 9 BCL 93, 107 Reprint 
3856; Hodgson v. Field, 7 East 613, 
103 Reprint 238; Chetham v. Wil- 
liamson, 4 East 469, 102 Reprint 910; 
Fancy v. Scott, 2M. & R. 335, 17 ECL 
714. 

{a] Tllustrations of reservation 
of minerals.—(1) A stipulation in a 
deed that it is understood and agreed 
by the grantee that the grantor ‘shall 
have and own all minerals that may 
be on the above-described land.” 
Moss v. Jourdan, 129 Miss. 598, 611, 
92 S 689. (2) A clause in a deed 
“excepting therein all . . minerals 
... which are to be held in common 
by all* the heirs’ of the grantor. 
Freudenberger Oil Co. v. Simmons, 74 
W. Va. 337, 83 SE 995, AnnCas1918A 
873. 

84. Ind.—Greene County v. Lattas 
Creek Coal Co., 179 Ind. 212, 100 NE 
561; McBeth v. Wetnight, 57 Ind. A. 
47, 106 NE 407. 

‘Iowa.—In re Colby, 184 Iowa 1104, 
169 NW 448; Hyde Park Inv. Co. v. 
Glenwood Coal Co., 170 Iowa 593, 153 
NW 181 

Kan.—Crowe Coal, ete., Co. v. At- 
kinson, 85 Kan. 357, 360, 116 P 499, 
AnnCasi912D 1196 {quot Cyc]. 

Ky.—Adams v. Elkhorn Coal Corp., 
199 Ky. 612, 251 SW 654; Asher v. 
Gibson, 198 Ky. 285, 248 SW 862. 

La.—Wemple vy. Nabors Oil, 
Co., 154 La. 483, 97 S 666. 

Minn.—Washburn v. Gregory Co., 
125 Minn. 491, 147 NW 706, LRA1916D 
304. 

Mo.—Young v. Young, 270 SW 658; 
Gordon v. Park, 219 Mo. 600, 117 SW 
11638. 

N. Y.—French vy. Lansing, 73 Misc. 
80, 182 NYS 523. 

N. C.—Outlaw v. Gray, 163 N. C. 
325, 79 SH 676. 

N. D.—Beulah Coal Min. Co.N 
Heihn, 46 N. D. 646, 180 NW 787. 

Oh— Gill) v2 Fletcher, 74 Oh. St. 
295, 78 NE 433, 113 AmSR 962. 

Okl.—Wright v. Carter Oil Co., 97 
Okl, 46, 223 P 835. 

Pa.—McCormick v. Berkey, 238 Pa. 
264, 86 A 97; Hosack v. Crill, 204 Pa. 
97, 58 A 640; Saltsburg Colliery Co. 


etc., 


v.*Trucks Coal Min. Co., 81 Pa. Su- 
Ber 542; Prager’s Hst., 74 Pa. Super. 
592, 

S. C.—McBee v. Loftis, 20 S. C. 
Eq. 90. 

Tenn.—McBurney v. Glenmary 
coae etc., Co., 121 Tenn. 275, 118 SW 


Tex:——United{Nonrth, ete; Oil .Cos 
Ine. v. Meredith, (Civ. A.) 258 SW 


Instruments not creating severance. 
the presumption is against a severance ;*® especially 
where one is in possession under an instrument 
which purports to convey the entire estate,®® and 
where it is apparent that the intention of the ‘parties 
is that the grantee shall have merely the right to 
enter and remove the minerals rather than the abso- 
lute title to minerals in place, there is no severance 
of the estates in the surface and in the minerals,°° 
but the grant is of a mere privilege or license,®! and 
the grantee acquires absolute title to only what is 
removed by him.°? 
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Ordinarily 


So also where a reservation in a 


550. 

Va.—Virginia Coal, etc, Co. v. 
Hylton, 115 Va. 418, 79 SE 337, Ann 
Casi915A 741. 

W. Va.—Preston v. White, 57 W. 
Va, 278, 50 SE 236. 

Eng.—Greville v. 87 
L. T. Rep. N. S. 443. 

And see cases supra note 83. 

{a] An instrument in the terms of 
a conveyance of all the coal in, un- 
der, and upon a tract of land, with a 
right to mine and remove it, is a sale 
of the coal in place, whether the sale 
is for a lump sum, or for a certain 
price for each ton mined, although 
the coal under the conveyance is to 
be taken out within a fixed term. 
Hosack v. Crill, 204 Pa. 97, 53 A 640. 

{b] A deed conveying all mining 
privileges in land is not a conveyance 
of land, within the meaning of the 
statute of 1795, requiring two wit- 


Hemingway, 


nesses to a deed of land. McBee v. 
Loftis, 20 S. C. Eq. 90. 
85. Blakely v. Wilson, 190 Ky. 


697, 228 SW 22. 

[a] MTlustration.—A deed reciting 
that H and B were parties of a sec- 
ond part and conveying to the parties 
of the second part severally the 
grantor’s right, title, and interest in 
a described parcel of land, “of which 
there is conveyed the land and im- 
provements, timber, etc., to H. and B., 
the mineral rights ‘under and on said 
land. . To have and to hold the 
said above tract of land unto H., his 
heirs and assigns, and the mineral 
and stone rights on and over the 
same to B., his heirs and assigns,’ 
conveyed the surface, improvements, 
timber, etc., to H and the mineral 
rights to B in severance, and not 
jointly. Blakely v. Wilson, 190 Ky. 
697, 228 SW 22. 

86. McCall v. Middleton, 304 Ill. 
408, 1836 NE 723; White v. Miller, 200 
N. Y. 29, 92 NE 1065, 140 AmSR 618; 
Virginia Coal, etc., Co. v. Richmond, 
128 Va. 258, 104 SE 805. 

[a] Thus, where the record does 
not show that the grantor deeding 
coal and other mineral rights on a 
tract is the owner of the legal title 
thereto, Such conveyance does not 
effect a severance of the minerals 
from the land. Virginia Coal, ete., 
oon v. Richmond, 128 "Va. 258, 104 SE 

87. McCall v. Middleton, 304 Til. 
408, 1386 NE 723. 

88. Adam v. Briges; Dron Cor, 27, 
Cush. (Mass.) 361; Keyse v. Powell, 
2 Ee & B: 132, 75 BCL 132, i Reprint 
718. See generally supra § 4 

89. Vandegrift v. Gouthount Min- 
eral Land Co., 166 Ala. 312, 51 S 983. 

[a] A subsequent remote grantee 
Owe company cannot rely upon a re- 
cital in a deed from another to the 
company that it had conveyed the 
surface right in certain land to him 
as working a severance of the surface 
ownership, where the company ig- 
nores the idea of a severance by con- 
veying the entire estate. Vandegrift 
v. Southern Mineral Land Co., 166 
Ala. 312, 51°S 983. 

90. Luman v. Davis, 108 Kan. 801, 
196 BP 1078; at peas v. McCalmont 
Oil Co., 38 Hun (N. Y.) 87. See also 
infra Si 558. 

91. See infra § 562. 

92. See infra § 562. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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- 


§§ 556-558] 


deed is merely of the right to mine, the title to the 
minerals passes to the grantee subject only to such 
A recital in a deed that the grantee had 
conveyed the surface of certain other land to the 
grantor does not operate, as against a remote 
grantee, as a severance per se, although it may be 
evidence of such fact, binding on those holding 
Where the land is held by joint ten- 
ants, a conveyance of minerals by less than all of 
them does not effect a severance of the mineral in- 
terest from the surface, but makes the grantee, 
if a stranger, a tenant in common with the joint 
tenants who did not join in the conveyance. 

[§ 557] c. Reservation and Exception Distin- 
guished. Technically speaking there is a clear dis- 
reservation’’ and an ‘‘excep- 
tion’’ as used in a deed,®? and although a retaining 


right.®3 


under him. 


tinction between a ‘‘ 


93. Stockbridge Iron Co. v. Hudson 
Iron Co., 107 Mass. 290. See gener- 
ally infra § 562. 

94. Vandegrift v. Southern’ Min- 
eral Land Co., 166 Ala. 312, 51 S 9838. 

95. Vandegrift v. Southern Min- 
eral Land Co., supra. 

96,7 Virginia. Coal,.) etc.,).) 'Co.- vs 
Hylton, 115 Va. 418, 79 SE 337, Ann 
Cas1915A 741. 

97. See Deeds § 339. 

98. Ark.—Bodcaw Lumber Co. v. 
Goode, 160 Ark. 48, 254 SW 845, 29 
ALR 578. 

Kan,—Barrett v. Kansas, ete., Coal 
Co., 70 Kan. 649, 79 P 150; Moore v. 
Teen we OSet oi mi Toons 
LRANS 477. 

Ky.—Arnett v. Elkhorn Coal Corp., 
191 Ky. 706, 231 SW 219. 

N. Y.—White v. Miller, 200 N. Y. 
29, 92 NE 1065, 140 AmSR 618. 

Pa.—Mandle v. Gharing, 256 Pa. 
121, 100 A 585; Hobaugh v. Philadel- 
phia Co., 67 Pa. Super. 407. 

Tex.—Donnell v. Otts, (Civ. A.) 230 
SW 864 

[a] : 
vations.”—(1) A clause in a deed 
conveying the oil and gas in a cer- 
tain tract, stating that there is an 
oil and gas lease in the land which 
is excepted from the conveyance, is 
an “exception,’’ which is a descrip- 
tion of some part of the thing 
granted which the grantor retains and 
does not convey, or something to 
which another holds title already 
and which is not intended to be con- 
veyed, and does not, aS would a 
reservation, indicate that the lease 
referred to belongs to the grantor. 
Arnett. v.. Mikhorm, Coal-"Corp.; 191 
Ky. 706, 2831 SW 219. (2) A clause 
in a general warranty deed by a 
grantor and wife that the grantor 
did “reserve and hold all minerals of 
all and any kind (except stone coal) 
that may be on the aforesaid land 
for my own use and benefit” is not 
a mere personal reservation or license 
in favor of the grantor and ending 
at his death, but an exception of the 
oil and minerals in the land, wholly 
withdrawing the mineral rights from 
the operation of the conveyance. 
Donnell v. Otts, (Tex. Civ. A.) 230 
SW 864. (3) Where a deed conveys 
a parcel of land “with the exception 
of mines and minerals, which are not 
hereby intended to be _ conveyed,” 
the quoted words are a clear and un- 
ambiguous expression or assertion 
by the grantor that a part of his 
estate in the land was not granted, 
and constitute an exception of a por- 
tion of the premises described as 
granted and not merely a reservation 
from the grant of rights over, or in 
relation to, the estate, and the sub- 
ject of such exception is not of some 
right to mine, but is the property in 
the minerals which the lands contain, 
and in the mines from which they 
may be obtained. White v. Miller. 
200 N. Y. 29, 92 NE 1065, 140 AmSR 
618. 

{b] Reservation and not excep- 
ticn.—A stipulation in a grant of oil 


“Exceptions” and not “reser-: 
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construed as an 


rights for a supply of gas for fuel is 
not an exception, but is a personal 
covenant, or, at most, a reservation. 
Hobaugh v. Philadelphia Co., 67 Pa. 


Super. 407. 
{c] Use of words of inheritance.— 
If, in a deed conveying land, the 


clause “excepting and reserving, how- 
ever, from above_all oil or gas pro- 
duced from said undivided one- 
fourth of above described piece of 
land” is construed as an exception 
from the grant, no words of inheri- 
tance are necessary, because title to 
the excepted part remains in the 
grantor and never passes to the 
grantee, but if the clause is con- 
strued as reservation, it requires 
words of inheritance. Mandle_ v. 
Gharing, 256 Pa. 121, 127, 100 A 535. 


99. Ark.—Bodcaw Lumber Co. vy. 
Goode, 160 Ark. 48, 254 SW 345, 29 
ALR 578. 


Ky.—Creekmore v. Bryant, 158 Ky. 
166, 164 SW 337. 

Me.—Winthrop v. Fairbanks, 41 
Me. 307. 

Mass.—Stockwell v. Couillard, 129 

Mass. 231. 
N. Y.—Ryckman vy. Gillis, 57 N. Y. 
68, 15 AmR 464; Marvin v. Brewster 
ae Min.| Cos4b5eN- 9 Ys 358; 14 Amr 
322, 

Pa.—Thompson v. Mattern, 115 Pa. 
501, 9 A 70;-Horner v. Watson, 79 Pa. 
242, 21 AmR 55; Whitaker v. Brown, 
46 Pa. 197; Weakland v. Cunningham, 
Seba Cas on oy We ARdAS. 

W. Va.—Harris v. Cobb, 49 W. Va. 
350, 88 SEH 559. 

1. Bodecaw Lumber Co. v. Goode, 
160 Ark. 48, 254 SW 345, 29 ALR 
578. And see cases supra note 98. 

2. Validity of reservations and ex- 
ceptions generally see Deeds §§ 343- 
345. 

3. See Deeds §§ 34-130; Vendor 
and Purchaser [39 Cyc 1182 et seq]. 

4 Ark.—Osborn v. Arkansas Ter- 
ritorial Oil, etc., Co., 103 Ark. 1735, 
146 SW 122. 

Cal.—Gunby v. Swarts, 56 Cal. A, 
299, 205 P: 489. 

Ga.—Lanham v. 135 Ga. 
429, 69 SE 552. 

Iowa.—Wilcox v. Ruan, 192 Iowa 
520, 185 NW 70. 


Henry, 


Mo.—Miners’ Bank v. Aylor, (A.) 
264 SW_99. 

ae meses Sad Est., 74 Pa. Super. 
592. 

Tex.—Cockerell v. Haynes, (Civ. 
A.) 255 SW 494; Gammon v. Hum- 


Co., (Civ. A.) 244 
other grounds 113 

296, 29 ALR 607]; 
Maynard v. Gilliam, (Civ. A.) 225 
SW _ 818. 

W. Va.—Roberts v. Huntington 
Dev., etc., Co., 89 W. Va. 384, 109 SE 
348; Feather v. Baird, 85 W. Va. 267, 
102 SH 294; Light v. Grant, 73 W. 
Va. 56, 79 SE 1011, 51 LRANS 792. 

{a] A conveyance of gas in its 
natural state in the land requires the 
formalities of a conveyance of any 
other interest in land. Osborn v. 
Arkansas Territorial Oil, etc., Co., 
103 Ark. 175, 146 SW 122. 


phreys-Mexia Oil 
SW 162 [mod on 
Tex. 247, 254 SW 
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of minerals or mineral rights may be such as to 
constitute an exception and not a reservation, and 
be enforced as such,®* these terms, as used in a 
clause reserving or excepting minerals or mining 
rights, are so often used interchangeably that the 
distinction has been disregarded to a great extent 
where the intention of the parties can be otherwise 
arrived at and enforced,®® and a reservation may be 


exception when necessary to carry 


out the obvious intention of the parties.? 

[§ 558] d. Requisites and Validity of Grant or 
Reservation2—(1) Requisites in General. 
of law pertaining to the requisites of sales and con- 
veyanees generally® usually apply to sales or convey- 
ances containing grants or reservations of minerals 
or mineral rights,* such as in regard to the necessity 
for, and sufficiency of, a consideration,® the accept- 


The rules 


[b] Meeting of minds.—Where a 
vendor signs a mineral deed which 
has been sent him by the purchaser, 
and sends the deed to a title insur- 
ance company for delivery to the pur- 
chaser on payment of the purchase 
price, there is a meeting of the 
minds and the consummation of a 
completed agreement. Gunby_ v. 
Swarts, 56 Cal. A. 299, 205 P 489. 

(c] Mutuality.—A conveyance of 
mineral rights for twenty-five dollars 
paid, and a promise to pay more if 
the mineral is discovered, is not in- 
valid for want of mutuality because 
of the absence of a promise to ex- 
plore for minerals, the mutuality ‘of 
promises being necessary for a con- 
tract only where there is no other 
consideration. Cockerell v. Griffith, 
(Tex. Civ. A.) 255 SW 490. 

{d] A bill cf sale of ore, title to 
which is in the sublessees of mining 
property executing the instrument, 
conveys title to the grantee. Miners’ 
Bank v. Aylor, (Mo. A.) 264 SW 99. 

[e] Conveyance of personal inter- 
est.—Neither an agreement by the 
principal stockholder to assign the 
stock of a coal company nor the ex- 
hibition of a plat by him on which 
its name is written, nor his state- 
ment, if false, that minerals under: 
lying land shown thereon belong to 
it, amounts to a conveyance of. his 
personal interest therein, owned when 
the contract is made and the shares 
assigned. Wilcox v. Ruan, 192 Iowa 
520, 185 NW 70. 

5. Calhoun vy. Ardis, 144 La. 311, 
80 S 548; Cockerell v. Haynes, (Tex. 
Civ. A.) 255 SW 494; Marnett Oil, 
ete:, Co. v.° Munsey,; (Civ, A.) 232 
SW 867 [rev on other grounds 113 
Tex. 212, 254 SW 311]; Roberts v. 
Huntington Dev., etc., Co., 89 W. Va. 
384, 109 SEH 348; Feather v. Baird, 
85 W. Va. 267, 102 SE 294. See gen- 
erally Deeds §§ 42-49; Vendor and 
Purchaser [39 Cyc 1205]. 

{a] Consideration held sufficient. 
—(1) An agreement by the grantee 
to sink a designated number of wells 
within a stipulated time is a suffi- 
cient consideration for the conveyance 
of minerals. -Marnett Oil, ete., Co. v. 
Munsey, (Civ. A.) 232 SW 867 [rev 
on other grounds 113 Tex. 212, 254 
Sw_ 311]. (2) Twenty-five dollars 
paid is a valuable consideration 
which will support a conveyance of 
mineral rights, at least in the absence 
of a showing that such rights had 
any particular market value. Cock- 
erell v. Griffith, (Tex. Civ. A.) 255 SW 
490. (8) The pendency of ejectment 
suits, and the fact that the makers of 
a quitclaim deed releasing the min- 
erals and mineral rights were in 
possession of the surface of the land 
and desirous of settling all conflict- 
ing claims, and to be relieved of all 
their obligations relating thereto, 
constitutes a sufficient consideration 
for their deed. Roberts v. Hunting- 


ton Dev.,etc., Co., 89 W. Va. 384, 
109 SE 348. P 
{b] No consideration.— Where a 


vendor by a notarial act conveys land 
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ance of the offer or deed,® the description of the 
particular minerals or mining property,’ and of the 
parties,® and as to its compliance with the terms 
If a deed is otherwise suffi- 
cient to sever the minerals from the land conveyed 
it is not prevented from having such effeet by 
the fact that the deed reserves a vendor’s len to 
secure the purchase price and that such price has 


of the contract of sale.® 


not been paid.?° 


Form immaterial. Where the words ‘‘grant, bar- 
gain, and sell’’ are used in connection with minerals 
in place and words of inheritance are added, it is 
presumed, unless a contrary intent clearly and af- 
firmatively appears, that the parties intended them 
to have their ordinary legal effect, which is to vest 
in the grantee the entire ownership of the min- 
erals mentioned in the land described. 


reserving all mineral rights there- 
under with the right of entry for de- 
velopment, there could be no con- 
sideration due by him to the pur- 
chaser for the minerals, as_ they 
never belonged to the purchaser. 
Calhoun y. Ardis, 144 La. 311, 80 S 
548 


6. Midkiff v. Colton, 252 Fed. 420, 
164 CCA 344, 242 Fed. 373, 155 CCA 
149 [certiorari den 248 U. S. 5638 
mem, 89 SCt 8 mem, 63 L. ed. 423 
mem]. See generally Deeds §§ 119-— 
124; Vendor and Purchaser [39 Cyc 
1192]. 

{a] Presumption of acceptance.— 
There is a strong presumption that 
a deed of land, reserving minerals, 
executed after the grantees had been 
adjudged to have no interest in the 
land, was accepted, it having con- 
ferred benefits on them and been 
found in the possession of one of 
them. Midkiff v. Colton, 252 Fed. 
420, 164 CCA 3844, 242 Fed. 373, 155 
CCA 149 {certiorari den 248 U. S. 
563 mem, 39 SCt 8 mem, 68 L. ed. 
423 mem]. 

7. lIowa.—Stewart v. Colfax Cons. 
Coal Co., 147 Iowa 548, 126 NW 449. 

Ky.—Combs v. Virginia Iron, etce., 
Co., 197 Ky. 476, 245 SW 896. 

. Minn.—Carlson vy. Minnesota Land, 
etc., Co., 113 Minn. 361, 129 NW 768. 

N. D.—Beulah Coal Min. Co. v. 
Heihn, 46 N. 'D. 646, 180 NW 787. 

Tex.—Whited v. Johnson, (Civ. A.) 
167 SW 812. 

See generally Deeds §§ 61-71. 

a Descriptions held sufficient.— 
ab Where a deed conveying minerals 
under certain lands described the 
lands as those bought by the grantor 
from C, and partly’ patented in the 
grantor’s name, containing a certain 
number of acres, such description 
identifies the land with reasonable 
certainty, and sufficiently shows a 
purpose to convey the minerals in 
all the lands purchased from C and 
not theretofore conveyed to others. 
Combs v. Virginia Iron, etc., Co., 197 
Ky. 476, 245 SW 896. (2) A deed 
conveying certain land and reserv- 
ing such lands as are known or 
shall thereafter be ascertained to 
contain coal or iron, and the use of 
the surface for mining with a right 

_of aecess, is not void because of un- 
certainty of the reservation. Carl- 
son v. Minnesota Land, etc., Co., 113 
Minn. 361, 129 NW. 768. (3) A pro- 
vision in the granting clause in a 
deed 
the grantor, itS successors and as- 
signs, forever, all coal and iron upon 
or in said land, and also the use of 
such surface aS may be necessary 
for exploring for and mining or 
otherwise extracting and carrying 
away the same,” in the absence of 
statutory provisions to the contrary, 
is not void for uncertainty or indefi- 
niteness, and excepts the coal and 
iron deposits from the operation of 
the deed, a fee title to such minerals 
being retained in the grantor. Beu- 


“excepting and reserving unto, 
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ance; a written 


granting the privilege of digg 


[§ 558 


nical words or their equivalent, however, are not 
necessary to pass the title to minerals in place if 
from the language of the whole instrument the 
intention to sell is apparent.?? 
that the instrument severing the surface and the 
mineral rights should be in the form of a convey- 


It is not necessary 


contract, although not under seal, 
ing for minerals or 


ores in the vendor’s land is equivalent to a con- 


Disclaimer. 


Such tech- 
lah Coal Min. Co. v. Heihn, 46 N. D. 
646, 180 NW 787. (4) A contract of 
sale of oil, gas, coal, sulphur, and 
other minerals in and under described 
land sufficiently identifies the min- 
erals. Whited v. Johnson, (Tex. 
Civ. A.) 167 SW 812. 

8. Roberts v. Huntington Dev., 
etc., Co., 89 W. Va. 384, 109 SE 348. 
See generally Deeds §§ 54-57. 

[a] Description held sufficient.— 
The fact that the grantee in a quit+ 
claim deed of minerals and mineral 
rights may not be described by name 
will not affect its validity, if the 
designation or description is sufficient 
to distinguish the person or persons 
intended. Roberts v. Huntington 
Dev., etc., Co., 89 W. Va. 384, 109 SE 
348. 

9. Mtynarezyk v. Zyskowski, 191 
Mich. 213, 157 NW 566; Gibson v. 
Brannum, 107 Okl. 130, 230 P 861. 

{a] Fraud.—Where a reservation 
of mineral rights is inserted in a 
deed in violation of the contract of 
purchase and without the grantee’s 


knowledge, it is fraudulent. Mtynar- 
ezyk v. Gyskowski, 191 Mich. 2138, 157 
NW 566. 


10. Gammon v. Humphreys-Mexia 
Oil Co., (Civ. A.) 244 SW 162 [mod 
on other grounds 113 Tex. 247, 254 


SW 296, 29 ALR 607]. 

11. Hosack v. Crill, 18 Pa. Super. 
0. 

12. Arnold v. Cramer, 41 Pa. Su- 
per. 8. 

13. Plummer v. Hillside Coal, etc., 


Co., 160 Pa. 483, 28 A 853; Fairchild 
v. Dunbar Furnace Co., 128 Pa. 485, 
18 A 448, 444; Bentley v. Kenyon, 
2 LuzLegObs (Pa.) 316; Hendershot 


v. Lionais, 27 Que. Super. 292. 

14. U. S.—Plummer vy. Hillside 
Coal, ete., Co., 104 Fed. 208, 43 CCA 
490. 


Kan.—Hover v. McNeill, 102 Kan. 
492, 1765 P 150. 
Ky.—Com. v. Garrett, 202 Ky. 548, 


260 SW 379; Kennedy v. Hicks, 180 
Ky. 562, 203 SW 318. 
N. Y.—Genet v. Delaware, etc., 


Canal Wor ALG. Nin Was Vop ee een Eye HOS. 
19 LRA 127 [rev 8 NYS 822]; Car- 
hart v. French, Lalor 17 


Okl.—Orr v. Murray, 95 Okl. 206, 
219 P 3383. 
Pa.—Robinson v. Pierce, 278 Pa. 


372, 123 A 324; Millard v. Delaware, 
ete., RivCo.,, 240) Pa. 284,87 AY COlls 
Plummer v. Hillside Coal, ete., Co., 
160 Pa. 483, 28 A 853; Lazarus’ Bst., 


1450) Paw) 1 238 VAR S25 a hone Sl ex nia 
Hillside Coal, etc., Co., 144 Pa. 613, 
23 A 250; Delaware, etc., R: Co. v. 


Sanderson, 109 Pa. 583, 1 A 394, 58 
AmR 7438; Sanderson v. Scranton, 105 
Pa. 469; Hope’s App., 1 Pa. Cas. 307, 
8 A 23; Arnold v.. Cramer, 41 Pay. 
Super. 8; Dorr v. Reynolds, 26 Pa, 
Super. 1389; Lehigh, etc., Coal Co. v. 
Wright, 15 Pa. Co. 433, 7 Kulp 434; 
Maffet’s HEst., 8 Kulp 184; In re 
Hancock, 7 Kulp 36. 
Tex.—Humphreys-Mexia Co. 

Gammon, 113 Tex. 247, 254 SW 296, 


veyance of the title to the minerals or ores in fee;'* 
nor is the fact that the instrument is in the form 
of a lease material where the character of the trans- 
action as a sale of the minerals is apparent." 

Under some statutes’® a disclaimer 
of title to minerals, if properly recorded in com- 
pliance with the statute,'® is in effeet a quitclaim 
deed to the minerals,‘* but will not be binding as a 


29 ALR 607 [mod (Civ. A.) '244 SW 
162]; Hynson v. Gulf Production Co., 
(Civ. A.) 2382 SW 873. 

W. Va.—National Coal Co. v. Over- 
holt, 81 W. Va. 427, 94 SE 735. 

Eng.—Ramsay v. Blair, 1 App. Cas. 
ie Hamilton y. Graham, RS 2 
H. L. Se. 166; Sutherland v. Heath- 
cote, [1892] 1 Ch. 475, 17-ERC 785; 
In re Metropolitan Dist. R. Con 3 
Ch. D. 607; Eardley v. Granville, 3 
Ch. '\D. 826, 17 ERC 458; Robinson v. 
Milne, 53 L. J. Ch. 1070. 

{a] MIllustrations.—(1) An instru- 
ment, while designated a lease, con- 
veying the right to explore for oil 
and gas for a period of ninety-nine 
years, or so much longer as oil and 
gas is found in paying quantities, con- 
taining no provision for rentals or 
royalties applicable to ordinary leases 
from oil and gas, is an absolute con- 
veyance of oil and gas rights for the 
period named therein. Orr v. Murray, 
95 Obl +206, 219 Pl3s33s. (2). An in- 
strument whereby the owner of coal 
lands “leased, demised, and granted 
... the right to mine and remove all 
the black merchantable coal lying 
thereunder, in the usual and 
customary manner,” the grantee to 
“pay $900, or more, each year until 
all the coal hereby leased at the rate 
of $300 per acre is paid for,’ and 
containing a provision for forfeiture 
in case of default, is a sale of coal 
in place rather than a lease provid- 
ing for the payment of rentals. Rob- 
inson. v.. Pierce, 278. Pa: 372), 123 A 
324, (3) A contract whereby the 
owner “granted, bargained, sold, and 
conveyed” specified minerals “in and 
under” described land to another, ‘to 
have and to hold forever,’ in con- 
sideration of the sum of two hundred 
and fifty dollars and a certain por- 
tion of the royalties, and wherein it 
was agreed that the instrument 
should have the effect ‘to sever all 
the minerals in or under said lands 
from the surface thereof and to sell 
and convey all such minerals,” is not 
merely a lease, but a conveyance of 
an indefeasible legal title to the min- 
erals, if any, in or under the land. 
Hynson. v. Gulf Production” Co}, 
(Tex. Civ. A.) 232 SW 873. 

[b] Oil and gas lease held not to 
sever and convey as real estate sub- 
surface mineral deposits. Hover v. 
McNeill, 102 Kan. 492, 175 P 150. 

15. See W. Va. Code (1913) c 72 
§ 3; and other statutory provisions. 


han Miller v. Estabrook, 273 Fed. 
17. Woodall vy. Clark, 254 Fed. 


526, 166 CCA 84. 

[a] Construction and operation.— 
An instrument in an ejectment suit, 
disclaiming title to minerals, is not 
inoperative as a quitclaim to min- 
erals on the ground that plaintiffs in 
the cause had parted with their title 
before the date of the instrument, 
where the surrender and relinquish- 
ment is to plaintiffs and those claim- 
ing under them, and the persons 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


lin 


# 


§§ 558-560] 


severance of the surface and minerals, on those 
who purchase and hold under the disclaiming party, 
unless they have notice of the disclaimer or quit- 


elaim.18 


[§ 559] (2) Validity. The rules pertaining to the 
validity of deeds in general’? usually apply to deeds 
containing eet or reservations of minerals and 
A reservation or exception of 
minerals, in a conveyance of land, is valid,”+ except 
that, where the granting clause conveys the land in 
fee ’simple, without reservation, a reservation of 
mineral rights is repugnant thereto and void, if it 
is contained only in the reddendum clause,?? or in 
the habendum clause ;?* and where the gr anting part 
of a deed conveys certain minerals, the habendum 
elause cannot change the subject of the grant,?* 
although it may qualify the interest granted or de- 


\ 


mineral rights.” 


claiming under plaintiffs at the time 
of the “execution of the instrument 
are easily ascertainable, so that it is 
not necessary that they should be 
named. Miller v. Estabrook, 273 
Fed. 143. 

{b] Quitclaim rather than dis- 
claimer.— Under W. Va. Code (1913) 
e 72. §§ 38, 11 (8§ 3780, 3790), an 
instrument, given by defendant in 
ejectment, in settlement of conflicting 
claims to the land, disclaiming all 
interest except in ninety-five acres, 
and, as to that, disclaiming title to 
the mineral title and rights, is a 
quitclaim, rather than a mere dis- 
claimer, a “release’’ being the act or 
writing by which some claim or in- 
terest is surrendered to another per- 
son, the giving up or abandoning a 
claim or right to the person against 
whom the claim exists, or the right is 
to be exercised and enforced, and a 
“disclaimer”? being technically a 
pléading alleging that defendant has 
not any right or title, and that he 
does not claim the subject matter of 
the suit. Miller v. Estabrook, 273 
Fed. 143. 

Disclaimer in ejectment generally 
see BEjectment § 130. 


18. Miller v. Estabrook, 273 Fed. 
143. 

19. See Deeds: §§ 131-1838. 

20. S.—Shrewsbury v. Poca- 


hontas Coal, ete., Co., 219 Fed. 142, 
135 CCA 40 (not forgery). 1 

Ky.—Hoskins v. Northern Lee Oil, 
ete., Co., 194 Ky. 628, 240 SW 377 
(forgery). 

La.—Chatman v. Giddens, 150 La. 
594, 91 S 56. ‘ 

Mich.—Mtynarezyk vy. Zyskowski, 
191 Mich. 213,157 NW 566 

Pa.—Gordon v. Delaware, etc. R. 
Go: 253e Pa. 1105) 9 AL 1032. 

W. Va.—Moore v. Henderson, 87 W. 
Va. 699, 105 SE 903. 

[a] Fraud.—Where the minerals 
in certain land were sold to a group 
of associates, of whom plaintiff was 
one and a defendant another, and 
such defendant and a third person 
by misrepresentations procured a 
deed of his interest from plaintiff, 
and subsequently made to the origi- 
nal seller the payments due to keep 
plaintiff's rights alive, the seller’s 
receipt obtained through such 
fraudulent transaction could not in- 
ure to, nor confer benefits on, de- 
fendant and the third person, al- 
though it purported to assign the 
seller’s rights to them. Holland v. 
De Walt, (Tex. Civ. A.) 225 SW 216. 

[b] A reservation of minerals in 
a grantor of land will not be given 
effect, where made with the intent 
and purpose of protecting himself 


' from a prior grantor supposed to 


have reserved minerals, and no such 
prior grantor is found to exist of 
record or otherwise. Moore vy. Hen- 
derson, 87 W. Va. 699, 105 SE 903. 
21. Jones v. American Assoc., 120 
Ky. 413, 86 SW 1111, 27 KyL 804; 
Buck v. Walker, 115 ‘Minn. 239, 132 
NW 205, AnnCas1912D 882; Carlson 
v. Minnesota Land, etc., Co., 113 
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fine the extent.?® 
not repugnant to covenants of title,2° but the reser- 
vation must be in clear and certain. term 
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A reservation of minerals -is 


g.27 


Exempting from liability. A clause exempting the 


General. 


Minn. 361, 129 NW 768; Moss _ Vv. 
Jourdan, 129 Miss. 598, 92 S 689. 
[a] Dlustration.—Where a deed 


conveying land reserves from such 
lands as are now known as or shall 
hereafter be ascertained to contain 
coal or iron, and the use of such 
surface as may be necessary for 
mining operations, with right of ac- 
cess for the purpose of exploring and 
working the same, together with the 
hereditaments and appurtenances ap- 
pertaining thereto, the reservation 
is not repugnant to the grant, and 
the instrument conveys the lands, 
with the exception of the coal and 
iron contained therein, reserving the 
right to enter for exploring and min- 
ing minerals. Carlson vy. Minnesota 


and;, ete., ‘Co, 113 Minn. 361,. 129 
NW 768. 

225° Hart, wii. Alssociated Oil Co., 
(Tex. Civ. A.) 261 SW 506; Freuden- 


berger Oil Co. v. Simmons, 75 W. Va. 
337, 83 SE 995, AnnCas1918A 873. _ 

23. .Cole’ ve) Collie o13d Ark ~ 103; 
198 SW 710; Jones v. American As- 
are 120 Ky. 413, 86 SW 1111, 27 KyL 

{a] Thus, where 
clause conveys lands in fee simple, 
a reservation in the habendum, ex- 
cepting “manganese and lithograph 
claim,” even if more definite, would 
be void, being irreconcilably repug- 
nant to the granting clause. Cole v. 
Collie, 131 Ark. 103, 198 SW 710. 

24. Laidley v. Rowe, 275 Pa. 389, 
119A 474. 

25. Laidley v. Rowe, supra. 

26. Barker v. Campbell-Ratcliff 
Land Co., 64 Okl. 249, 167 P 468. 

27. Buck v. Walker, 115 Minn. 
239, 132 NW 205, AnnCas1912D 882. 

[a] Provision held not uncertain. 
—In a deed reserving the right to 
enter on the land to remove minerals 
on payment to the owner of the dam- 
ages by reason of the mining opera- 
tions, or, at the grantor’s option, on 
the payment, not to exceed thirty 
dollars per acre, for the land which 
would be injured thereby, and take a 
eonvéeyance thereof, the provision 
authorizing the grantor to demand a 
reconveyance is limited to land which 
will be damaged by exploring for and 
removing the minerals, and is ae 
void for uncertainty. Buck 
Walker, 115 Minn. 239, 132 NW 205, 
AnnCas1912D 882. 

28. Wesley v. Chicago, ete., Coal 
Coy 227, Til. ‘A427 5) Atherton: vy. 
ie is Coal Co., 267 Pa. 425, 110 A 

[a] Reason for rule——Such ex- 
emption relates only to property in- 
juries, and not to those inherent and 
sacred personal rights which are de- 
clared by the Bill of Rights to be in- 
defeasible and beyond the power of 
an individual to destroy or alienate. 
Atherton yv. Clearview Coal Co., 267 
Pa, 425, 110 A 298. 


the 


29. See Deeds §§ 195-280. 
30. See Deeds §8§ 346-366. 
31. U. S.—Stroecker v. Patterson, 


220 Fed. 21, 1835 CCA 597; Woodside 
vy. Ciceroni, 93 Fed. 1, 35 CCA 177; 


granting: 


mineral owner from lability for injuries to the 
surface or buildings from mining, 
enough to include liability for negligence, is not 
contrary to public policy.?§ 

[§ 560] e. Construction and Operation—(1) In 
The general rules relating to the con- 
struction and operation of deeds?® and of reserva- 
tions and exceptions therein,*® taking into considera- 
tion the peculiar character of the property involved, 
control in determining the rights and liabilities of 
the parties under a particular grant or reservation 
of minerals or mining rights,?+ such as in regard 
to the terms and conditions upon which the grant 


although broad 


Brown v. Cranberry Iron, etc., -Co., 
59 Fed. 434; Grubb v. Bayard, 11°F; 
Cas. No. 5,849, 2 Wall. Jr. 81. 

Ala.—Scott v. Vizard, 207 Ala. 70, 
91 S 806. 

Ark.—Grayson-McLeod Lumber Co. 
v. Duke, 160 Ark. 76, 254 SW 350.- 

Cal.—Shaw v. Caldwell, 16 Cal. A. 
1b) al ne eC cui 

Ill.—Calame v. Paisley, 296 Ill. 618, 
130 NE 310; Continental Clay Co. v. 
Illinois Kaolin Co., 232 Ty, JA. 596 
Morris v. Saline County Coalico.: 211 
TU HAS eT Ss 

Ky.—Pratt v. Boggs, 171 Ky. 106, 
186 SW 901, 172. Ky." 1'50)) 188 Sw 
1086; astern Kentucky Mineral, etc., 
Co. v. Swann-Day Lumber Co., 148 
Ky. 82, 146 SW 488, 46 LRANS 672; 
Jones v. American Assoc., 120 Ky. 
413, 86 SW 1111, 27 KyL 804. 

La,—Calhoun v. Ardis, 144 La. 311, 
80 S 548. 

Me.—Rowell v. Bodfish, 10 A 448. 

Mass.—Chester Emery Co. v. Lucas, 
112 Mass. 424; Farnum vy. Platt, 8 
Pick. 339, 19’ AmD! 330. 

N. Y.—Armstrong v. Lake Cham- 
plain Granite Co., 147.N. Y. 495, 42 
NE 186, 49 AmSR 683; Genet v. 
Delaware, etc., Canal Co., 122 N. Y. 
505, 25 NE 922; Lacustrine Fertilizer 
Co. v. Lake Guano, etce., Fertilizer 
Co., 19 Hun 47 [aff 82 N. Y. 476]. 

N. C.—Reaves v. Ore Knobb Copper 
Co., 74 N. C. 593. 

Okl.—Wright v. Carter Oil Co., 97 
Okl. 46, 223 P 835; Dunlap v. Jack- 
son, 92 Okl. 246, 219 P 314; Rogers 
v. Harris, 76 OKl. -215,.184:P 459: 

Pa.—Octoraro Water Co. v. Garri- 
son, 271 Pa. 421, 114 A 638; Ather- 
ton v. Clearview Coal Co., 267 Pa.’ 
425, 110 A 298; Advance Industrial 
Supply Co. v. Eagle Metallic Copper 
Con, 267 Pas 1b 109) “An W715 Collins 
v. South Penn Oil Co., 222 Pa. 345, 
717A :319; Peart v.. Brice, 152) Pa. 277, 
25 A 537 [rev 11 Pa. Co. 606]; Stew- 
art v. Northwestern Coal, etc., Co., 
147 Pa. 612, 23 A 882; Montooth v. 


Gamble, 123 Pa. 240, 16 A 594; Ash- 
man v. Wigton, 12 A 74; Johnston 
v. Cowan, 59 9 Pa..+275;3 > Grove. we 


Hodges, 55 Pa. 504; Benson v. Miners’ 
Bank, 20 Pa. °370; Brandt v. Mc- 
Keever, 18 Pa. 70; Barnes v. Berwind, 
38 Pennyp. 140; Baker v. McDowell, 
3 Watts & S. 358; Hull v. Delaware, 
ete, Canal Co.) 2 Pal (Cais..n26, "4 1A 
471; Hutton v. Carnegie Natural Gas 
Co., 51 Pa. Super. 376. 
Tenn.—Campbell v. Tennessee Coal, 
Ae R. Co., 150 Tenn. 423, 265 SW 
Tex. — Humphreys-Mexia Co. 
Gammon, 113 Tex. 247, 254 SW 296, 
ceva 607 [mod (Civ. A.) 244 SW 
Vt.—Rice v. Ferris, 2 Vt. 62. 
Va.—Blacksburg Min., ete., Co. 
Bell, 125 Va. 565, 100 SE 806. 
W. Va.—Roberts v. Huntington. 
Dev., etc., Co., 89 W. Va. 384, 109 SE 
348; Feather v. Baird, 85 W. Va. 267, 
102 SE 294; Light v. Grant, 73 W. Va. 
56, 79 SE 1011, 51 LRANS 792; Griffin 
v. Fairmont Coal Co., 59 W. Va. 480, 
53 SH 24, 2 LRANS 1115; Morrison 
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was made,®? and in determining 


under the terms of particular instruments the min- 


v. Clarksburg Coal, etce., Co., 52 W. 
Va. 331, 43 SE 102. 

Wis.—Ross v. Heathcock, 52 Wis. 
557, 9 NW 609. 


Eng. — Amalgamated Properties, 


Ltd. v. Globe, ete., Min. Co., Ltd., 
80-0. LOR. 415, 

. Ont.—Loucks vy. Wallbridge, 31 
UNC rQr Br 32s 

Que.—Nadeau vy. Vachon, 36. Que. 


Super. 316. 

Yukon T.—Rost v. Syndicat Lyon- 
nais du Klondike, 9 WestLR 352. 

[a] Grant of partial interest.— 
Where the owner of lands has 
granted an option to exploit them 
for oil-and other, minerals, his sub- 
sequent grantee of half the minerals, 
subject to the option contract, is 
entitled to half his rights and bene- 
fits secured to him under the option 


contract, and hence to half the 
amount paid for extending the op- 
tion under such contract. Leonard 


v. Caruthers, (Tex. Civ. A.) 236,SW 
189 [mod on other grounds (Commun. 
A.) 254 SW 779]. 

.82, U. S.—Wilmore Coal Co. v. 
Brown,» 147, Med.) 934° [atl 153) Hed. 
148,°82 CCA 295 (certiorari den 209 
U. S. 546, 28 SCt.758, 52 L. ed. 920)]. 

Ala.—Scott v. Vizard, 207 Ala. 70, 
91 S 806. 

Cal.—Gunby v. Swarts, 56 Cal. A. 
299, 205 P 489; Shaw v. Caldwell, 16 
Calas 5 Mbdb P94 1s 

La.—Wemple v. Pasadena Petro- 
leum Co., 147 La. 532, 85 S 230. 

Tex.—Hynson vy. Gulf Production 
Co.; (Civ. A.) 232 SW 873; Davis v. 
Texas Co., (Civ. A.) 232 SW 549. 

W. Va.—Feather v. Baird, 85 W. 
Va. 267, 102 SE 294; Ball -v..Free- 
man, 77 W. Va. 156, 87 SE 91; Phila- 
delphia Co. v. Underwood, 75 W. Va. 
238, 83 SE 905. 

{a] Additional consideration.—(1) 
Where a deed grants in presenti all 
the grantor’s “right, title and inter- 
est in and to” minerals in a certain 
tract, and recites payment of a sub- 
stantial consideration, a covenant by 
the grantee, for himself, his heirs, 
and assigns, to pay one cent per ton 
royalty for all coal mined, “payable 
as soon as the coal is mined and 
shipped,’ is not a condition subse- 
quent, but only an additional con- 
sideration for grant, which the cove- 
nantors are bound to pay. Feather 
v. Baird, 85.°W. Va. 267, 102 SE 294. 
(2) Where a deed conveying oil and 
gas: provides that the grantee shall 
pay a. consideration, in addition to 
that stated in the deed, within ninety 
days after a well is drilled, produc- 
ing oil in paying quantities, there 
is no obligation on the production of 
gas alone. Ball v. Freeman, 77 
Va. 156, 87 SH 91. 

.{b] Sharing interests and Liabili- 
ties.— Under a contract whereby one 
party transfers to another his op- 
tion to purchase mineral interests in 
land: and to organize a corporation 
to which the mineral interests pur- 
ehased by the other are to be con- 
veyed for the amount paid therefor, 
with the understanding that each 
shall have a half interest in the min- 
erals and half the corporate stock, 
the former is not entitled to a half 
interest in the minerals without pay- 
ing half of what was to be paid there- 
for by the corporation which was 
never organized. Scott v. Vizard, 
207 Aday F09T Su 806. 

{c] Condition subsequent.—An in- 
strument granting all the coal and 
minerals in or under certain land, 
with the right to mine and remove 
the same, under the law of Pennsyl- 
vania operates aS a conveyance of 
title to the coal and minerals in 
place, whether or not payment there- 
for is to be made in a lump sum or 
by a periodical accounting and pay- 
ment of a royalty, and notwithstand- 
ing a term may be fixed within which 
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whether or not 


the coal or mineral is to be taken out; 
and a condition in such an instrument 
that a railroad shall be built into 
the region within five years, other- 
wise the grant shall be null and void, 
does not make it an option or pre- 
vent the title from vesting in the 
grantee, as a condition precedent, but 
is a condition subsequent. Wilmore 
Coal Co. v. Brown, 147 Fed. 931 [aff 
153 Fed. 143, 82 CCA 295 (certiorari 
den 209 U. S. 546, 28 SCt 758, 52 L. 
ed 920) ]. 

[d] Not condition subsequent or 
limitation.— Where a conveyance of 
an interest in a mining claim pro- 
vides that the grantor does grant, 
bargain, and sell to the grantees an 
undivided half interest in the prem- 
ises for a consideration of one dol- 
lar, and the required assessment 
work to be done by the grantees at 
their own expense, a SubSequent pro- 
vision that the grantees might work 
the mine at their own expense, the 
grantor and grantees sharing equally 
in the proceeds, is neither a condi- 
tion subsequent, being no part of 
the consideration for the deed, nor a 
limitation on the grantees’ estate in 
the premises. Shaw v. Caldwell, 16 
Cal? AT ip Pao 4s 

{e] Requiring building of -rail- 
road.—(1) A condition in conveyances 
of coal under certain lands, with the 
right to mine the same, that they 
shall be void “if the railroad be not 
commenced within five years from 
this date,’’ will not be construed to 
require the road to be built on any 
particular line nor by the grantee, 
but is satisfied if a road is built into 
the territory by anyone near enough 
to the lands to afford reasonable 
facility for the shipment of coal to 


market. Wilmore Coal Co. v. Brown, 
147 Fed. 931 [aff 153 Fed. 1438, 82 
CCA 295 (certiorari den 209 U. S. 


546, 28 SCt 758, 52 L. ed. 920)]. (2) 
Such a condition subsequent inures 
to the benefit only of the grantor 
and his privies in blood, and being 
a mere right of action to enforce a 
forfeiture for breach of the covenant 
does not pass to a subsequent grantee 
of the covenantee. Wilmore Coal Co. 
v. Brown, supra. 

{[f] Covenant running with land.— 
In a conveyance of oil and gas under 
land, a reservation of title to one 
eighth thereof is a covenant running 
with the land. Pierce Fordyce Oil 
Assoc. v. Woodrum, (Tex. Civ. A.) 
188 SW 245. 

[g] Subject to taxes.—A  pur- 
chaser of mineral rights subject to 
taxes outstanding against the title 
cannot, on the purchase of a tax 
deed from the state, refuse to pay 
the vendor the amount due under his 
contract with the vendor, on the 
ground that he no longer asserted the 
title acquired from vendor. Gunby 
v. Swarts, 56 Cal. A. 299, 205 P 489. 

[h] Supervision and protection of 
premises.—Where plaintiff entered 
into contract with defendant’s as- 
signor, by ‘which he “granted, bar- 
gained, sold, and conveyed’’ to such 
assignor, its heirs and assigns, “all 
the oil and gas in and under the fol- 
lowing described land, together with 
the right of ingress and egress, at 
all times for the purpose of drilling,” 
etc., the exercise of its rights by de- 
fendant had to be “‘as a good adminis- 
trator,’ under Civ. Code art 2710, but 
it was not required to exercise police 
supervision and protection of the 
premises, and was not liable for the 
tearing down of fences by third per- 
sons, the possession of the land re- 
maining in plaintiff. Wemple vy. 
Pasadena Petroleum Co., 147 La. 532, 
85 S 230. 

[i] Interpolation of terms.—An 
instrument which grants, bargains, 
sells, and conveys all the oil and 
other minerals in a described tract 


of land, reserving a percentage of 
the oil as royalty, and provides that 
the grant shall be void unless drill- 
ing shall be commenced and prose- 
cuted with due diligence within two 
years, but that a forfeiture may be 
prevented by the payment of ten dol- 
lars a year until the well is com- 
menced, and that the completion of 
a well shall operate as a full liquida- 
tion of all rental under this provi- 
sion during the remainder of the 
term, is so explicit as to preclude 
the arising of any other conditions 
by implication except, perhaps, an 
obligation to protect the land from 
drainage and further reasonably de- 
velop it after it has been proved to 
be oil-bearing territory, under the 
rule that additional terms may _ be 
read into written contracts only when 
they are silent about, and not incon- 
sistent with, what is sought to be so 
interpolated. Davis: v.. Texas. Co, 
(Tex. Civ. A.) 232 SW 549. 

33. U. S.—Bayard Coal, ete., Co. v- 
Mitchell, 256 Fed. 216, 167 CCA 432; 
Morse v. Smyth, 255 Fed. 981; Wil- 
more Coal Co..v. Brown, 147 Fed. 931 
[aff 153 Fed. 143, 82 CCA 295 (certi- 
orari den 209 U. S. 546, 28 SCt 758, 
52 L. ed. 920)]. 

Cal.—MacFarland v. Walker, 40 
Cal. A. 508,.181 P 248. 

Ill. Redmond y. Cass, 226 Ill. 120, 
M4 NE 708; Kran vy. Case, 123 Ill. A. 
214. 

Ky.—Dotson vy. Norman, 159 Ky. 
786, 169 SW 527; Creekmore. v. 
Bryant, 158 Ky. 166, 164 SW 337; 
Kineaid. v. McGowan, 88 Ky. 91, 4 
SW 802, 9 KyL 987, 13 LRA 289. 


La.—Wilkins v. Nelson, 155 La. 
807, 99 S 607. 
Tex.—Humphreys-Mexia Co; Vig 


Gammon, 113 Tex. 247, 254 SW 296, 29 
ALR 607 [mod (Civ. A.) 244 SW 162]. 

Va.—Cranes Nest Coal, etc., Co. v. 
Virginia Iron, etc., Co., 108 Va. 862, 
62° SH.954) 1119" 

W. Va.—Paxton v. Benedum-Trees 
Oil Co., 80 W. Va. 187, 94 SE 472. 

[a] Conveyance of mineral rights 
held sufficient.—Where the grantor 
owns only one half of the minerals 
under land, a deed including one half 
of the coal and all other metal or 
mineral substances, the habendum 
clause of which recites that the gran- 
tee is to hold the parcel, except one 
half of the minerals, which the gran- 
tor does not own, is a conveyance of 
the mineral rights. Lovelace v. 
Southwestern Petroleum Co., 267 Fed. 
513 [aff 267 Fed. 504]. 

[b] A grant, excepting parccls 
previcusly conveyed, will not pass 
the minerals in such parcels where 
the same were reserved by the gran- 
tor in the original conveyance of such 
parcels. Kincaid v. McGowan, 88 Ky. 
an ASW 9802, 9. Kyl. 987 3 RA 
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[c] Conveyance of surface only.— 
A deed of twenty-five acres of a 
farm, referring to the deed by which 
the grantor’s deceased husband had 
conveyed to her a life estate in the 
surface of the farm, but making no 
reference to the underlying coal or 
to any claim of dower thereto, con- 
veys only an estate in the surface 
for the life of the grantor. Dotson 
vy. Norman, 159 Ky. 786, 169 SW 527. 

{d] An assignment of a vendor’s 
lien notes is not a conveyance of 
reserved mineral rights. Humphreys- 
Mexia Co. v. Gammon, 113 Tex. 247, 
254 SW 296, 29 ALR 607 [mod (Civ. 
A.) 244 SW 162]. 

fe] A grant of the _ royalties, 
rents, and income arising from the 
production of oil from land is a grant 
of the oil in such land. Paxton v. 
Benedum-Trees Oil Co., 80 W. Va. 187, 
94 SE 472. 

{f] Question of law.—In trespass 
to try title, where a deed from the 
alleged common source of title is 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


ys 


erals or mining rights have been conveyed* or re- 


pulses 


7». 


§§ 560-561] 


served.*4 

Particular rules of construction. A deed convey- 
ing mineral rights must, if possible, be considered 
and made consistent as a whole, so as to declare 
the evident intention of parties,*® and so as to favor 
its validity.2® It must be construed in connection 
with another instrument to which reference has been 
made for a description of the property.? If the 
language of the instrument is uncertain or ambigu- 
ous, consideration must be given to the situation 
and understanding of the parties at the time of 
the execution of the conveyance,?® and also to the 
construction they have placed on it;3® and it must 
be construed most strongly against the grantor, or 
most favorably to the grantee.*° But if what a 
deed of mineral rights purports to convey is dis- 
tinctly pointed out, such specific and restricted in- 
tent will control, although the contrary could be 
construed as within other language, when considered 
separately.4t Where minerals are reserved from 
the operation of a deed, but not from the contract 
under which the deed was given, the deed is pre- 
sumed to contain the final agreement of the 


free from ambiguity, and there is no 
proof of fraud, accident, or mistake, 
the intention ‘of the grantor as to 
conveying. the minerals in the land 
by the instrument should not be 


lowing 
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of describing the land intended to be] be 
conveyed, and in such prior deed fol- 
the description there 
reservation or exception of the coal 
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parties. A grant of a right to mine and remove 
ore from certain land, and under an adjacent lot, 
after exhaustion of the ore in the former, means a 
practical and not a complete exhaustion.*® 

Who may work mine. The grantee of a right 
of mining may work the mines by himself, or ‘his 
servants, agents, or assignees.*4 

Effect as to stranger.*> A reservation of mineral 
rights cannot be availed of by a person who is 
not a party to the conveyance,*® nor can the mineral 
rights of such a person be divested thereby.47 
Where a conveyance of mineral rights is a convey- 
ance of an interest in fee subject to defeasance 
by a condition subsequent, an assignee thereof who 
does not specially agree to assume the burdens 
therein contained will not be bound thereby.‘ 

‘[§ 561] (2) Nature and Extent of Title or Right 
Granted or Reserved—(a) In General. The nature 
and extent of the title or right in the minerals 
granted or reserved depends upon the intention 
of the parties as determined by general rules of 
construction,*® and is determined not only from, 
the language used to define the legal effect of the 


exercised ...by his assignees 
. . severally,” has divisible inter- 
ests, which he can assign to different, 
DoESOns. Funk v. Haldeman, 53 Pa. 


is—a 


‘but the 


made an issue of fact for the jury, 
instrument should be con- 
strued by the court in the light of 
its own terms. Gammon Vv. 
Humphreys-Mexia Oil Co., (Civ. A.) 
244 SW 162 [mod on other grounds 
Ea Tex. 247, 254 SW 296, 29 ALR 

34 Hyde Park Inv. Co. v. Glen- 
wood, Coal -Co., 170,"Towa 593, 153 
NW 181; Towns v. Brown, (Ky.) 114 
SW 773; McKee v. Thornton, 79 Okl. 
138, 192 P 212; White Flame Coal Co. 
v. Burgess, 86 W. Va. 16, 102 SE 690. 

[a] Effect of reservation in plat. 
—If the owner of a lot and the min- 
eral rights conveys it by a descrip- 
tion sufficient to convey the entire 
title, it will not be conclusively pre- 
sumed from a reservation of mineral 
rights in the plat that his conveyance 
earries the surface right only. Hyde 
Park Inv. Co. v. Glenwood Coal Co., 
170 Iowa 593, 153 NW 181. 

{b] - Limitation on covenant of 
warranty, and not a reservation of 
mining rights. Towns v. Brown, 
(Ky.) 114 SW 773. 

[ec] Recitals held imsufficient.— 
Where the estates in the surface and 
the minerals are merged in a grantee 
under two deeds, recitals that the 
conveyance is subject to the mineral 
rights under a former deed are in- 
sufficient to constitute either an ex- 
ception or a reservation. Gammon v. 
Humphreys-Mexia Oil Co., (Civ. A.) 
244 SW 162 [mod on other grounds 
113 Tex. 247, 254 SW 296, 29 ALR 
607]. 

35. Calhoun v. Ardis, 144 La. 311, 


80 S 548; Hoffman v. Magnolia Pe- 
troleum Co., (Tex. Commn. A.) 273 
SW 828 


36. Hull v. Lackawanna Coal Co., 
267 Pa. 150, 110 A 80. See generally 
Deeds § 200. 

[a] Tlustration.—Where a deed 
conveying rights to coal was certain 
if the coal was considered a Single 
vein, which there was evidence to 
show it was, but would be void for 
uncertainty if the vein was in two 
parts, the parties will be considered 
to have dealt with the vein as single. 
Hull v. Lackawanna Coal Co., 267 Pa 
150, 110 A 80. 

37. Thomas v. Young,:' 93 W. Va. 
555, 117 SE 909. See generally Deeds 
§§ 250, 251. 

[a] Ilustration.— Where reference 
is made in a deed containing only a 
general description of the land to a 
prior deed containing a description 
by metes and bounds, for the purpose 


or iron minerals underlying the land 
described, both the description by 
metes and bounds and the reserva- 
tion or exception are deemed to he 
incorporated in the deed in which the 
reference is made, and may be looked 
to, to determine the property thereby 
conveyed. Thomas v.. Young, 93 W. 
Va. 555, 117 SE 909. 

[b] A deed containing a full de- 
scription of land conveyed by metes 
and bounds and geographical loca- 
tion, and which also recites that the 
property conveyed is a part of a sur- 
vey made for the grantor out of a 
stipulated number of acres patented 
to a named individual, a former 
owner of the land conveyed, cannot 
be said to incorporate in it a reserva- 
tion of minerals made in the deed of 
the patentee to the grantor. Thomas 
VV, -YOungye0s- We Vian bob, LL, oh 909. 

38. Laidley v. Rowe, 275 Pa. 389, 
119 A. 474; 
W. Va. 699, 105 SE 903. 

39. Kinder v. La Salle County 
Carbon Coal Co., 310 Ill. 126, 141 NE 
537; Saltsburg Colliery Co. v. Trucks 
Coal Min. Co., 278 Pa. 447, 123 A 409; 
Moore v. Henderson, 87 W. Va. 699, 
105 SE 903. 

40. Yuba Inv. Co. v. Yuba Cons. 
Gold Fields, 184 Cal. 469, 194 P 19; 
MelIntire v. Marian Coal Co., 190 Ky. 
342, 227 SW 298; Frost-Johnson I.um- 
ber Co. v. Nabors Oil, etc., Co., 149 
La. 100, 88 S 723; Advance Industrial 
Supply Co. v. Eagle Metallic Copper 
Co., ‘267 Pa. 15, 109° A 771; Hoffman ‘v. 
Magnolia Petroleum Co., (Tex. 
Commn. A.) 273 SW 828. See gen- 
erally Deeds §§ 219, 347. 

{aj MDlustration.—A deed granting 
specified rights and privileges in ad- 
dition to. minerals granted should be 
construed most strongly against the 
grantors and in favor of the grantees 
both on the grant of the property and 
the rights and privileges, specified. 
McIntire v. Marian Coal Co., 190 Ky. 
342, 227 SW 298. 


41. Huffman v. Magnolia Petro- 
leum Co., (Tex. Commn. A.) 2.73 SW 
828. ; 


42. Snowden vy. 
Kulp .(Pa.) 1. 

43. New York, etc., Iron Co. v. 
Stephens, 5 Lea (Tenn.) 468. 

44. Funk v. Haldeman, 53 Pa. 229; 
McBee v. Loftis, 20 S. C. Eq. 90. 

[a] Assignment of interests to 
different persions.—A grantee of a 
right to take oil from certain lands 
of the grantor, with a right ‘‘to sub- 
divide said lands into suitable lots, 
and?<.+.7o transter “his<"rrents* > >°. "to 


Cavenaugh, 10 


Moore v. Henderson, 87%, 


45. See generally Deeds § 348. 

46. Tischler v. Pennsylvania Coal 
Co,, 218 Pa. 82, 66 A 988. 

[a] Thus, where a person having. 
no title to minerals executes a deed 
to the land reserving a right. to re- 
move the minerals without liability 
for‘damages to the owner of the sur- 
face, the real owner of the minerals, 
not being a party in such déed, can- 
not avail himself of any reservation 
therein. Tischler v. \ Pennsylvania. 
Coal Co., 218 Pa. 82, 66 A 988. , 

47. Griffin Vs Reilly, (Tex. Civ.)A.): 
275 SW 242 

[a] Thus a deed ‘conveying’ sur- 
face tract, and reserving to grantors, 
all oil, gas,, and. mineral rights ‘in, 
subsurface, cannot divest interests in: 
such mineral rights, of persons’ not 
parties to the deed. Griffin v. Reilly,- 
(Tex, Civ.’ A.)°275 SW 242: 4 

48. Pierce Fordyce Oil Assoc. v. 
Woodrum, (Tex. Civ. A.) 188 SW 245. 

49. U. S.—Butte, etc.,, Copper Co.., 
v. Clark-Montana Realty Co., 248 Fed. 
609, 160 CCA 509 [aff 233 ‘Fed. 547, 
certiorari den’ 247 U. S. 516 mem, 38 
SCt 581 mem,’ 62 L. ed. 1245. mem, 
and aff 249 U.S. 12,39 SCE 231,63. 
L. ed. 447]. : 

Cal.—MacFarland vy. Walker, 40 Cal. 
A. 508, 181 RP’ 248* Shaw v. Caldwell,’ 


16 Cal. A. 1, 115 P 941. 


Conn.—New Haven v. Hotchkiss, 77 


‘Conn. 168, 58 A 753. 


Tl.—Kinder v.. La Salle County 
Rares Coal Co., 310 Ill. 126, 141 NE 
5 

Iowa.—Bonson v. Jones, 
380, 56: NW 515. 

Ky. —Rutherford v. Leckie, 194 Ky. 
63, 2388 SW 187; Bingham v. Carnes, 
152 Ky. 260, 153 SW 193. 

Mass.—Munn v. Stone, 4 Cush. 146. 

Mich.—Demerse v. Mitchell, 187 
Mich. 683, 164 NW 97; Negaunee Iron 


89 Iowa 


Co. v. Iron “Cliffs Co., 134 Mich: 264, 
96 NW 468. 
N: ‘J.—Lehigh Zine, ete, Co. v. 


New Jersey Zine, etc., Co., 55 N. J. L. 
350, 26 A 920,28 A 79. 
‘ N. Y.—Frerich v. Carhart, 1 N. Y. 

6. 

Okl.—McKernon v. Josey Oil Co., 
106 Okl. 100, 233 P 451; ‘Tillotson Vv. 
Martin, 80 Okl. 156, 198 P 975. 

Pa.—Octoraro Water Co. v. Garri- 
son, 271 Pa. 421, 114 A 638; Creek v. 
Wylie, 266 Pa. 18,109 A 529; Titus v. 
Poland Coal Co., 263 Pa. 24, 106 A 90; 
McCormick v. Berkey, 238 Pa. 264, 86 
A 97; Foster v. Runk, 109 Pa. 291, 58 
AmR 720; Gloninger v. Franklin Coal 
Co., 55 Pa. 9, 93 AmD 720; Shoen- 
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instrument, but also from an examination of the 
entire instrument in the light of the circumstances 
parties.®° 
grant or reservation is in effect a grant or reseryva- 


surrounding the contracting 


tion of the premises, that is, of 


place, it constitutes a grant or reservation of an 


berger v. Lyon, 7 Watts & S. 184; 
Grubb v. Grubb, 9 LancBar 111; 
Mansfield Coal, etc., Co. v. Royal Gas 
Co., 27 PittsbLegJNS 70. 
Tex.—Queen v. Turman, (Ccmmn. 
A.) 257 SW 1092 [rev (Civ. A.) 241 
SW 786]; Hart v. Associated Oil Co., 
(Civ. A.) 261 SW 506; Green v. West 
Texas Coal Min., etc., Co., (Civ. A.) 
225 SW 548; Tickner v. Luse, (Civ. 
A.) 220 SW 578; Key v. Big Sandy 
ae etc., Dev. Co., (Civ. A.) 212 SW 
Va.—Clayborn vy. Camilla Red Ash 


Coal Co., 128 Va. 3838, 105 SE 117, 15 
ALR 946. 
W. Va.—Ammons vy. Toothman, 59 
W. Va. 165, 53 SE 13. 
Que.—Houle v. Quebec Bank, 41 
Que. Super. 521, 4 DomLR 614. » 
See generally Deeds §§ 263-271. 
{a] Dlustration.—A conveyance 


describing a tract as a single body 
of land, excepting and reserving sur- 
face rights in a portion, passes title 
to the residue of the surface and the 
minerals underlying the whole tract. 


McCormick vy. Berkey, 238 Pa. 264, 
86 A 97. 
[b] By entireties—Where a con- 


veyance, in which a wife joined, re- 
served to the grantors and their heirs 
all minerals beneath the surface, it 
must be preSumed that the wife 
signed merely to release her dower, 
and that no new estate by the en- 
tireties was created in the minerals. 
Demerse v. Mitchell, 187 Mich. 683, 
164 NW 97. 

{[c] A conveyance of minerals sub- 
ject to a prior lease vests in the 
transferee only a mere possibility of 
reverter in the oil, gas, and minerals 
in place in the eround. Queen v. 
Turman, (Tex. Commn. A.) 257 SW 
1092 [rev (Civ. A.) 241 SW 786]. 

50. Marnett Oil, etc., Co. v. Mun- 
sey, (Civ. A.) 232 SW 867 [rev on 
other grounds 113 Tex. 212, 254 SW 
311]. And see cases supra note 49. 

51. U. S.—Wilmore Coal Co. v. 
Brown, 147 Fed. 931 [aff 153 Fed. 143, 


82 CCA 295 (certiorari den 209 U. st 
546, 28 SCt 758, 52 L. ed. 920)]; 
Woodside y. Ciceroni, 93 Fed. 1, 35 
COAL TT: 


Kan.—Moore y. Griffin, 72 Kan. 164, 
83 P 395, 4 LRANS 477; Barrett v. 
Kansas, etce., Coal Co., 70 Kan. 649, 
OEP S150: 

Ky.—Horseshoe Coal Co. v. Fields, 
207 Ky. 172, 268 SW 1078; Scott v. 
Laws, 185 Ky. 440, 215 SW 81, 13 
ALR 369 

Miss.—Hancock County v. Imperial 
Naval Stores Co., 93 Miss. 822, 47 S 
177, 136 AmSR 561, 17 LRANS 693. 


Mo.—Gordon v. Million, 248 Mo. 
155, 154 SW 99. 
N. Y.—White v. Miller, 200 N. Y. 


29, 92 NE 1065, 140 AmSR 618. 

Pa.—Laidley v. Rowe, 275 Pa. 389, 
119 A 474; Advance Industrial Supply 
Co. v. Hagle Metallic Copper Co., 267 
Pa. 15, 109 A 771; Saltsburg Colliery 
Co, ve Drucks, Coal Min. Co,,. 81a, 
Super. 542: Smith's’ Hst.,. 69 Pa. 
Super. 376; Hutton v. Carnegie Na- 
tional Gas Co., 51 Pa. Super. 376. 

S. C.—National Light, etc., Co. v. 
Alexander, 80 S. C. 10, 61 SE 214. 

Tenn.—McBurney Ni, Glenmary 
Coal, etc., Co., 121 Tenn. 275, 118 SW 
694. 

Tex.—Davis v. Texas Con GOive AS), 
232 SW 549 [rev on other grounds 113 
Tex. 321, 254 SW 304, 255 SW 601]; 
Crabb v. Bell, (Civ. A.) 220 SW 623; 


Thomason vy. Upshur County, (Civ. 
A.) 211 SW 325. 
W. Va.—Hale v. Grow, 88 W. Va. 


173, 106 SE 409; Sun Lumber Co. v. 
Nelson Fuel Co., 88 W. Va. 61, 106 
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Where the 


the minerals in 


SE 41; Feather v. 
267, 102 SE 294. 

[al Tllustrations.—(1) A reserva- 
tion in a conveyance of land “except- 
ing mines and minerals, which are 
not hereby intended to be conveyed,” 
reserves an estate in the mines and 
minerals, and not merely rights in 
relation thereto. White v. Miller, 200 
N. Y. 29, 92 NE 1065, 140 AmSR 618. 
(2) Where a landowner conveys all 
the mineral rights and coal privileges 
and rights of way together with the 
right to search for all undiscovered 
minerals with warranty, the grantee 
is invested with title to the minerals 
themselves. Scott v. Laws, 185 Ky. 
440, 215 SW 81, 18 ALR 369. (3) A 
deed, conveying a tract of land with 
the privilege of mining under the 
adjoining land of the grantor and 
taking the coal therefrom, is a con- 
veyance of the vein of coal, and not 
a mere license to take the coal. 
Laidley v. Rowe, 275 Pa. 389, 119 A 
474. (4) A grant of coal which gives 
to the grantees the right to mine and 
remove all of the coal without defi- 
nite limitation of time, and with no 
provision for forfeiture or reserved 
right of reéntry, constitutes ‘a sale 
of the coal in place. Reynolds v. 
Smith, 70 Pa. Super. 194; Smith’s 
Est., 69 Pa. Super. 376. (5) A clause 
in a deed conveying a tract of land, 
which in terms reserves the right to 
all oil, coal, and other minerals 
taken from the land, with the privi- 
lege of entering thereon and obtain- 
ing them, and binds the grantor to 
pay to the grantee, as rental, one 
tenth of such minerals, if any should 
be obtained, constitutes an exception 
and retention of the title to minerals 
in place, “right” meaning title. Hale 
v. Grow, 88 W. Va. 173, 106 SE 409. 
(6) A deed, styled an “indenture,” 
appropriately granting in presenti 
all the grantor’s “right, title and in- 
terest in and to” minerals in a certain 
tract, reciting present payment of a 
substantial consideration, with a 
covenant binding the grantee, his 
heirs and assigns, to pay grantor 
one cent per ton royalty for all coal 
mined, payable when mined and 
shipped, is a deed of conveyance and 
not a mining lease, and vests in the 
grantee title to minerals in place. 
Feather v. Baird, 85 W. Va. 267, 102 
SE 294. 

[b] A grant of all the coal or of 
the exclusive right to mine the coal 
is a grant of the coal in place. Mc- 
Burney v. Glenmary Coal, etce., Co., 
121 Fenn. 275, 118 SW 694. 

Re as conveying incorporeal 
hereditament.—Where a deed con- 
veyed the right to enter on land for 
mining purposes only and to prospect 
and mine the same, if the grantee 
Should discover any gold or quartz 
suitable for mining, such deed is not 
a grant of a mere license, revocable 
at the will of the grantor, but con- 
veys an incorporeal hereditament, 
where the deed contains apt words of 
conveyance of such a right and re- 
cites a sufficient consideration which 
has been paid, and the grant is to the 
grantee and his heirs and assigns 


Baird, 85 W. Va. 


forever. Woodside v. Ciceroni, 93 
Bed, deo COCs legit 
52. Evans Fuel Co. v. Leyda, 


(Colo.) 236 P 1023; Watford Oil, etc., 
Co. v. Shipman, 233 Tll..9; 84 NE 53, 
122 AmSR 144; White v. Shippee, 216 
Mass. 23, 102 NE 948; Humphreys- 
Mexia Co. v. Gammon, 113 Tex. 247, 
254 SW. 296, 29 ALR 607 [mod (Civ. 
ae 244 SW 162]. . See also infra § 


{a] The right to go upon land and 


| Gia te ae 
ht 


[§ 561 


estate or interest in the mines and minerals as 
land,®*! and according to the intention of the parties 
may consist of a freehold estate,°” such as an estate 
in fee simple,°? or it may consist of a limited 
estate,°* or such other estate as the grantor has 
in the minerals at the time of the conveyance and 


prospect for mineral, if of unlimited 
duration, is a ‘freehold interest.” 
Watford Oil, etc., Co. v. Shipman, 233 
Ill. 9, 84 NE 53, 122 AmSR 144, 

[b] Life estate.-—A grant to ‘‘one 
G. and his assigns” of the right to 
mine minerals creates only a life 


estate in the grantee. White v. 
Shippee, 216 Mass. 23, 102 NE 948. 
{c] Determinable fee.—A grant of 


the right to go upon land and pros- 
pect for minerals, and to continue 
such operation as long as profitable, 
conveys only a determinable fee con- 
ditioned upon the commencement of 
operations within a given period and 
a continuance of operations during 
productivity. Texas Co. v. Davis, 113 
Tex. 3821, 254 SW 304, 255 SW 601 
[rev (Civ. A.) 232 SW 549]; Robin- 
son v. Jacobs, 113 Tex. 231, 254 SW 
309 [Laff (Civ. A.) 241 SW 241]. 

53. Ill—Fowler v. Marion, etce., 
Coal Co., 315 Ill. 312, 146 NE 318; 
Ibbetson'v. Knodle, 201 Ill. A. 373. 

Iowa.—In re Colby, 184 Iowa 1104, 
169 NW 443. 

Mass.—Chester Emery Co. y. Lucas, 
112 Mass. 424. ‘ 

N. C.—Central Bank, etce., 
Wiyatt,.189° ON. C. sh07. 426 Se SoG 
eae vy. Gray, 163 N. C. 325, 79 SE 

Oh.—Moore v. Indian Camp Coal 
Co., 75 Oh. St. 493, 80 NE 6. 

Pa.—Westerman y. Pennsylvania 
Salt Mfg. Co., 260 Pa. 140, 103 A 539, 
15 ALR 943; Mandle v. Gharing, 256 
Pa. 121, 100 A 535; Fairchild v. Dun- 
bar Furnace Co., 128 Pa. 485, 18 A 
443, 444; Republic Connellsville Coke 
Co. v. Century Coke Co., 3 Pa. Dist. & 
Cow Gils 

Tex.—Humphreys-Mexia Co. Vv. 
Gammon, 113 Tex. 247, 254 SW 296, 
29 ALR 607 [mod (Civ. A.) 244 Sw 
162]; Texas Co. v. Daugherty, 107 
Tex. 226,176 SW 717, LRAI917F 989 
[aff (Civ. A.) 160 SW 129]. 

Utah.—Adams v. Reed, 11 Utah 480, 
40) P20 [atl s168) US'S. b73 21S 0SCEe 
179, 42 L. ed. 584]. 

Va.—Morison v. American Assoc., 
110 Va. 91, 65 SE 469. ; 

W. Va.—Moore v. Henderson, 87 
W. Va. 699, 105 SE 903. 

[a] TWlustration.—A deed which 
conveys, without reserve, all the iron 
ore under land to the grantee and his 
heirs and assigns, forever, without 
any suggestion that title should re- 
vert to the grantor, passes a fee 
simple to the ore, and not merely a 
license to mine it. Morison v. Amer- 
ican Assoc., 110 Va. 91, 65 SE 469. 

{b] A warranty deed of coal un- 
derlying land, without limitation as 
to time for removal or as to passage- 
ways, gives the grantee an estate in 
fee in the coal. Westerman v. Penn- 
sylvania Salt Mfg. Co., 260 Pa. 140, 
103 A 5389, 15 ALR 948. 

[ce] Fee simple not conveyed.— 
Where a deed reserves “coal and 
other minerals’ if found on the land 
conveyed, a quitclaim releasing the 
right reserved as to coal only does 
not convey a fee simple in the land 
and minerals. Adams v. Reed, 11 
Utah 480, 40 P 720 [aff 168 U. 8. 573, 
Shs eu 179, 42 L. ed. 584]. 

54. Shank v. Franklin Coal Col; 
107 Kan. 380, 191 P 482. 

[a] Tllustration. — Where the 
owners sell coal in place underlying 
a farm and grant surface trackage 
rights and rights of ingress and 
egress and to construct mining 
facilities for such time as the grantee 
might require to remove the coal, 
with the right to remove equipment, 
it being stipulated that the contract 
shall terminate after twenty years, 


Co. v. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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§§ 561-562] 


conveys.®> 


duction.®? 


[§ 562] (b) Mere Right, Privilege, or License. 
If the grant or reservation is merely of the right 
to enter and take minerals from the land, especially 
where it is not exclusive, it is not an absolute 
grant or reservation of the minerals in place as 


the sale and conveyance of the coal 
is a grant of a limited estate of 
twenty years’ duration. Shank v. 
Franklin Coal Co., 107 Kan. 380, 191 
P 482. 

55. Snoddy v. Bolen, 122 Mo. 479, 
24 SW 142, 25 SW 932, 24 LRA 507; 
Hamilton v. Dunlop, 10 App. Cas. 813. 

[a] Illustration.—W here the owner 
conveys land to a person, reserving 
the “liberty of working the coal’ in 
those lands, he must be taken to have 
reserved the estate in the coal with 
which he stands vested at the date of 
the conveyance, unless there are clear 
words in the deed qualifying that 
right of property. Hamilton vy. Dun- 
lop, 10 App. Cas. 813. 

{b] Minerals in street. — Where 
the owner of platted land dedicates 
the streets to the public, reserving 
the minerals therein, with the right 
to mine the same, and afterward con- 
veys the abutting lots merely by 
number, without reservation, the 
rights reserved by the deed of dedi- 
cation pass to the grantee of the 
jots. Snoddy v. Bolen, 122 Mo. 479, 
24 SW 142, 25 SW 932, 24 LRA 507. 

56. Prairie Oil, etc., Co. v. Allen, 
2 KF. (2d) 566; South Fenn Oil Co. v. 
Haught, 71 W. Va. 720, 78 SE 759, 

57. Prairie Oil, etc., Co. v.-Allen, 
2 F. (2d) 566. 

58. U. S.—Grubb v. Bayard, 11 F. 
Cas. No. 5,849, 2 Wall. Jr. 81. 

Cal.—Payne v. Neuval, 155 Cal. 46, 
99 P 476; Shaw v. Caldwell, 16 Cal. 
AS ab elie) tiles 

Kan.—Luman v. Davis, 108 Kan. 
801, 196 P 1078; Finch v. Beyer, 94 
Kan. 525, 146 P1141. : 

Miss.—Hancoeck County v. Imperial 
Naval Stores Co., 93 Miss. 822, 47 5 
177, 136 AmSR 561, 17 LRANS 693. 

Pa.—Algonquin Coal Co. v. North- 
ern Coal, ete., Co., 162 Pa. 114, 29 
A. 402; Grubb v. Grubb, 74 Pa. 25; 
Clement v. Youngman, 40 Pa. 341. 

Tenn.—McBurney v. Glenmary Coal, 
etc., Co., 121-Tenn. 275, 118 SW 694. 

Tex.—Munsey v. Marnet Oil, etc., 
Coz, 118 Tex. 212, 264 SW 311 [rev 
(Civ, A.) 232 SW 867]; Leonard v. 
Caruthers, (Civ. A.) 236 SW 189% 
[mod on other grounds (Commn. A.) 
254 SW 779]. 

Ww. Va.—Chapman v. Mill Creek 
Coal, ete., Co., 54 W. Va. 1938, 46 SE 
262. 

{a] Tlustration.—An agreement 
and subsequent deed, conveying to 
grantees, their heirs and assigns, a 
small tract with salt wells, buildings, 
etc., with ‘privilege’ of mining and 
taking coal from the land of the 
grantor, ‘as long as they may think 
proper,’ does not amount to a sale 
of the coal in place, but the grant of 
a privilege which ends when the 
grantee finally closes his salt works, 
since the word “privilege” standing 
alone imports permissive use. Salts- 
burg Colliery Co. v. Trucks Coal 
Min. Co., 278 Pa. 447, 123 A 409. 

[b] -A deed by a tenant in common 
to a third person of the right to 
raise coal for such time as a certain 
furnace can be carried on by charcoal 
conveys only a limited privilege, and 
no estate in the land. Grubb v. 
Grubb, 74 Pa, 25. : 

[ec] A deed executed in contempla- 
tion of the construction of iron 
works on the land by the grantee, 
conveying an exclusive right to mine 
the ore on the land, with a right to 
remove the iron works, the grantee 


[40 GC. J.—62] 


If the grant or reservation is merely 
of an undivided interest in the minerals the differ- 
ent mineral owners are tenants in common,°® and 
must share in the expenses of development and pro- 
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real estate;°* but is a mere lease of mining rights,°? 
or a mere incorporeal right, privilege, or license, 
to take minerals from the land,®® which leaves 
the title to the mineral in place remaining in the 


owner of the land,® and gives to the person hav- 


a whole.® 


agreeing to pay the grantor a speci- 
fied sum per ton for the ore, does not 
ereate divestiture of ownership in 
the ore prior to the erection of: the 
iron works. Clement v. Youngman, 
40 Pa. 341. 

{[d] In Louisiana (1) a grant or 
reservation of all oil, gas, and other 
valuable minerals that might be un- 
der the surface of land conveyed does 
not create a separate estate, but only 
a servitude and right to mine the oil, 
gas, and other minerals. Lee _ v. 
Giauque, 154 La. 491, 97 S 669; 
Wetherbee v. Railroad Lands Co., 153 
La. 1059, 97 S 40. (2) There is no 
such estate in lands as a corporeal 
mineral estate, distinct from and 
independent of the surface estate, 
and so-called mineral estates, by 
whatever term described, or however 
acquired or reserved, are mere servi- 
tudes, giving only the right to extract 
the minerals and appropriate them. 
Wemple v. Nabors Oil, etc., Co., 154 
La. 483, 97 S 666. (3) Where such 
servitudes extend over separate tracts 
of land, they constitute distinct 
servitudes, and the exercise of the 
right over one tract will not preserve 
the right over other and distinct 
tracts. Lee v. Giauque, supra. (4) 
And to constitute a single tract of 
land so that the exercise of the servi- 
tude such as the right to mine oil, 
gas, and other minerals will pre- 
serve the servitude as to the whole 
tract, it must be so situated that one 
may pass from one part to another 
without passing over lands of an- 
other, and the two sections do not 
constitute a single tract becausSe the 
southwest point of one is northeast 
point of the other. Lee v. Giauque, 


supra. 

59. See infra § 586. 

60. Cal.—Payne v. Neuval, 155 
Cal. 46, 99 P 476; Smith v. Cooley, 


65 Cal. 46, 2 P 880; Shaw v. Caldwell, 
LGC Ale PALO IGE LG a P BOA Te 

Ill—Calame v. Paisley, 296 Ill. 
618, 130 NE 310; Sholl y. German 
Coal.-Co., 139, Ill. 21,28 NE 748. 

Ky.—Scott v. Laws, 185 Ky. 440, 
215 SW 81, 13 ALR 369. 

La.—Huie Hodge Lumber Co. v. 
Railroad Lands Co., 151 La. 197, 91 
S 676. 

Mass.—Stockbridge Iron Co. v. 
Hudson Iron Co., 107 Mass. 290. 

Okl.—Dunlap vy. Jackson, 92 Okl. 
246, 219 P 314. 

Pa.—Saltsburg Colliery Co. Vv. 
Trucks Coal Min. Co., 278 Pa. 447, 
123 A 409; Alden’s App., 93 Pa. 182. 

Tenn.—McBurney v. Glenmary 
Goal, ete.; Cot l21. Tenn) 275,118) Siw 
694. 

Tex.—Munsey v. Marnet Oil, etce., 
Co.; 113 Tex. 212, 254 SW 311 [rev 
(Civ. A.) 232 SW 867]. 

Va.—Clayborn v. Camilla Red Ash 
Coal Co.,-128 Va. 383,105 SH 117, 15 
ALR 946. 

Ww. Va.—Chapman v. Mill Creek 
Coal, ete. Co., 54 W. Va. 193, 46 SE 
262. 

But see Bracken v. Rushville, ete., 
Gravel Road Co., 27 Ind. 346 (hold- 
ing that a writing, giving to a gravel 
road company the right to enter upon 
the grantor’s land and remove gravel, 
etc., for the purpose of constructing 


the road, is a grant, and not a li- 
cense). 
[a] Illustrations.—(1) A reserva- 


tion to the grantor of “the right of 
mining on said granted premises” a 


Grant or reservation for ‘personal use. 


ing the privilege or license no title to the minerals 
until they have been mined.* 
privilege is indivisible and can be assigned only as 


Such a right or 


Where 


certain quantity of ore annually, ata 
certain duty per ton, is a mere li- 
cense to enter and mine. Stockbridge 
fron Cos v.. Hudson “fron ‘Co. 107 
Mass. 290. (2) A conveyance of an 
undivided interest in mining ground, 
expressly conditioned to convey “no 
other rights except a mining right,” 
simply conveys the right to take 
minerals from the land. Smith vy. 
Cooley, 65 Cal. 46, 2 P 880; Dunlap 
v. Jackson, 92 Okl. 246, 219 P 314. 
(3) A clause in a deed conferring the 
privilege of mining for coal under a 
certain tract confers no greater right 
than to enter into the tract and re- 
move the coal. Sholl v. German Coal 
Co., 139 Ill. 21, 28 NE 748. (4) Where 
a bargain and sale deed to a half in- 
terest in a mine in consideration of 
one dollar and the doing of necessary 
assessment work to hold the claim 
at the grantees’ expense also provides 
that the grantees might work and de- 
velop the mine at their own cost, and 
that all gold or proceeds taken there- 
from for twenty years shall be di- 
vided equally among the parties, the 
provision for working the mine apart 
from the doing of the assessment 
work is a mere license to be exer- 
cised by the grantees, or not, at their 
election. Shaw v. Caldwell, 16 Cal. 
AGE IES PRA Te 

[b] Limitation of purpose. — A 
reservation of “the use and occupancy 
of any one of the coal banks on said 
land,” which the grantor may select, 
with the right to use such coal for 
the purposes for which it is then used 
in that section, only reserves the 
right to remove coal for such pur- 
poses, and is not a sufficient reserva- 
tion of title to support an action of 
ejectment. Chapman v. Mill Creek 
alt etc., Co., 54 W. Va. 193, 46 SE 

[c] The reservation of a right to 
mine sufficient ore to supply a fur- 
nace gives the right to sufficient ore 
to supply a furnace with all modern 
improvements. Alden’s App., 93 Pa. 
182; Coleman v. Brooke,: 15 Phila. 
(Pa.) 302. 

Licenses in respect of real property 
generally see Licenses §§ 173-206. 

61. Algonquin Coal Co. v. North- 
erny Coalh etes, Cony 162) Pal) 1429) 
402; McBurney v. Glenmary Coal, 
etc., Co., 121 Tenn. 275, 118 SW 694. 

62. Butler v. McGorrisk, 114 Fed. 
300, 52 CCA 212; Grubb v. Bayard, 11 
Hii Cas: sNoo, 8495 2.7 Walle Sn aesalis 
Stockbridge Iron Co. v. Hudson Iron 


Co., 107 Mass. 290; Kelly v. Keys, 
ae Pan 295, O20 Ay vo dol, et Ome Aa SES 
[a] Wlustration—Where a deed 


conveyed ‘‘all the coal and the right 
to mine and remove the same,’’ under 
lands described, such deed .conveyed 
all the coal in the land, which the 
grantee should mine and remove by 
the time limited in the deed, and no 
more. Butler v. McGorrisk, 114 Fed. 
300, 52 CCA 212. 

63. Grubb v. Bayard, 11 F. Cas. 
No. 5,849, 2 Wall. Jr. 81. 

{a] ‘Thus, where the owner of a 
tract of land sells a part of it, and 
covenants with the grantee, his heirs 
and assigns, that he and they may 
dig, take, and carry away all iron ore 
to be found within the ungranted 
part of the tract, the right or privi- 
lege to dig and carry away the ore 
to be found is indivisible, and an 
assignee of it, unless clothed with 
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the right to take coal or other minerals is limited 


to domestic or personal uses, it 


sonal right to be exercised for such purposes only,** 
and is subject to the owner’s superior right to 
mine all the coal or mineral,®® and terminates with 
the exhaustion of such coal or minera 
[§ 563] (c) Exclusiveness of Right. 
grant or reservation of minerals in land is a grant 
or reseryation of the substance, it is an exclusive 
But where the grant or reserva- 
tion is merely of the right to take minerals from 
the land, unless it appears that it was the inten- 
tion of the parties that the right or privilege should 
be exercised exclusively by the person to whom it 
was granted or reserved,®* it is not an exclusive 
right,®® and does not prevent the owner of the land 


corporeal right.%7 


the whole right, has nothing, and can 
support no suit as against the owner 
of the soil. Grubb v. Bayard, 11 F. 
Cas. No. 5,849, 2 Wall. Jr. 81. 

64. Mannin v. Adkins, 199 Ky. 
241, 250 SW 974; Algonquin Coal Co. 
v. Northern Coal, etc., Co., 162 Pa. 
114, 29 A 402. ; 

[a] Illustrations.—(1) A _ clause 
inserted in a deed, that the grantor is 
ta have coal for fuel for home con- 
sumption from the land conveyed in 
return for a passway to the grantee 
over the grantor’s land, gives a right 
to take coal which is limited to the 
personal consumption by the grantor, 
and is therefore a personal right not 
running with the other land of the 
grantor over which the passway is 
granted. Mannin v. Adkins, 199 Ky. 
241, 250 SW 974. (2) A deed con- 
veying land, ‘‘except any timber and 
coal upon said land that the party 
of the first part may want to use 
during his lifetime,’’ excepts only 
such coal as the grantor might want 
for personal use during his life, and 
not such as he might desire to sell 
to others. Bates v. Gayheart, 181 
Ky. 411, 205 SW 559. (3) Where an 
agreement in writing grants all of 
the oil under the grantor’s land to a 
eorporation, its successors and as- 
signs,, reserving, however, to the 
grantor, his heirs and assigns, an un- 
divided one eighth of the oil, with the 
further right in the grantee to oper- 
ate pipe lines to carry the oil pro- 
duced on the land or upon any other 
land, and the agreement further pro- 
vides that so long as oil is produced 
from the land, or from other lands, 
and carried in such pipe lines, the 
grantor “‘‘may have therefrom gas 
sufficient for fuel’ for two dwelling 
houses, the provision for such sup- 
ply of gas for fuel is a privilege 
personal to the grantor in the absence 
of words of inheritance, and dies with 
him. Hobaugh y. Philadelphia Co., 
67 Pa. Super. 407. : 

65. Godfrey v. Weyanoke Coal, 
etce., Co., 82 W. Va. 665, 97 SE 186. 

66. . Godfrey v. Weyanoke Coal, 
ete., Co., Supra. 

Termination of mining rights gen- 
erally see infra § 577. 

67. Lee v. Bumgardner, 86 Va. 315, 
10 SE 3. See generally supra § 561. 

[a] Rule applied.—Where a con- 
veyance of land reserves the right to 
raise ore thereon to the owners of a 
certain furnace, the exclusive right 
to such ore-remains in the vendors. 
Lee v. Bumgardner, 86 Va. 315, 10 
SE 3. 

Corporeal hereditaments generally 
see Property [32 Cyc 659]. 

68. Advance Industrial. Supply Co. 
v. Eagle Metallic Copper Co., 267 Pa. 
195 )0 7.09" Ady Tal. 

{a] TIllustrations.—(1) Under an 
agreement whereby plaintiff was 
fiven the right to quarry green rock 
for a certain number of years at a 
designated place or “from any other 
part of the property without restric- 
tion as to location or quantity of 
stone to be taken,’ the grantor re- 
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is a mere per- 


1,66 


Where the 


serving all other rock of commercial 
value, the right was an exclusive 
one, and the owner of the realty could 
not grant others quarry rights in the 
same property, since the expression 
of certain exceptions ordinarily ex- 


cludes the implication of others. 
Advance Industrial Supply Co. v. 
Bagle Metallic Copper Co., i Pa. 


15, 109 A 771. (2) And where such 
an agreement provides that ‘the op- 
erations herein provided shall be lim- 
ited to a reasonable space consistent 
with the practical operation of the 
plant,” such agreement is not thereby 
rendered not exclusive, the word 
“plant” being used in the agree- 
ment to refer to one of a certain num- 
ber of plants or mills authorized to 
be erected. Advance Industrial Sup- 
ply Co. v. Eagle Metallic Copper Co., 
supra. 


68. Johnstown Iron Co. v. Cambria 


Tren )Co;, 32 Pal? 241, ' 72. AmD'\ 783: 
Lee a Bumgardner, 86 Va. 315, 10 
Ss 


[a] Exclusive right not granted.— 
An exclusive right to mine and con- 
vey away mineral is not given by a 
deed of bargain and sale, with words 
of inheritance, granting certain lots, 
all gas from certain wells, and the 
perpetual right to mine and carry 
away coal from all the veins under 
certain land, the grantee to pay a 
royalty on all coal mined, where there 
is no condition or covenant requir- 
ing him to mine. Jennings v. Beale, 
158 Pa. 283, 27 A 948, 

70. Stockbridge Iron Co. v. Hud- 
son Iron Co., 107 Mass. 290; Algon- 
quin Coal Co. v. Northern Coal, ete., 
Co., 162 Pa. 114, 29 A 402. 

71. Natural gas and oil as subject 
to grant or reservation see supra § 
555. 

72. 

73. 
man, 233 Ill. 9, 84 NE 53, 122 AmSR 
144; Poe v. Ulrey, 233 Ill. 56, 84 NE 
46 [aff 1384 Ill. A. 298]; Wetherbee v. 
Railroad Lands Co., 153 La. 1059, 97 
S 40; Lieber v. Ouachita Natural Gas, 
etc., Co., 153 La. 160, 95 S 538; Shaw 
ve) Watson, 151, La. }893))' 92) S375; 
Nabors Oil, etc., Co. v. Louisiana Oil 
Refining’ Co,, 151 La. 361,91 S 765; 
Frost-Johnson Lumber Co. v. Salling, 
150 La. 756, 91 S 207; Frost-Johnson 
Lumber Co. v. Nabors Oil, etc., Co., 
149 La. 100, 88 S 728; Garfield Oil 
Co. v. Champlin, 78 Okl. 91, 189 P 
514; Rich v. Doneghey, 71 Okl. 
Ta = ES SiGe he Oee VATS biz8 
Stephney, 7270) Ok) 3/7, selviomeweriels 
Mitchell v. Probst, 52 Okl. 10, 152 P 
597; Frank Oil Co. v. Belleview Gas, 
ete.y Cot; 29 TOK, 719) 119. 260", a3 
LRANS 487; Kolachny v. Galbreath, 
26 Okl. 772, 110 P 902, 38 LRANS 451. 

{a] Ilustration.—Where a vendor 
reserves all minerals, coal, fossils, 
and precious stones, together with 
mining rights connected therewith, 
and also the exclusive right to bore, 
explore for, and utilize gas and oil 
and to utilize that which may be 
found or discovered on the lands, 


See supra § 443. 


while the reservation purports to res 


Watford Oil, etc., Co. v. Ship- | 


from mining at the same time.?° 

[§ 564] (d) As to Natural Gas and Oil.”* 
natural gas and oil in place are not subject to 
absolute ownership apart from the soil,’? a grant 
or reservation of such gas or oil usually carries 
only an incorporeal right or servitude to explore 
for and extract such minerals from the soil,** and 
does not constitute a sale or conveyance of them 
in their natural state beneath the surface;** an 
estate in the oil or gas becomes vested only when 
it is actually found and reduced to possession.”? 
Such right is usually an incorporeal hereditament’® 
or more specifically a profit a prendr 
terest less than a fee may be granted or reserved,’* 
or an absolute title to this right as a corporeal 
right may be granted or reserved,’® as where the 


As 


e.77 An. in- 


serve physical property in the solid 
minerals, it reserves only a real right 
or servitude regarding oil and gas. 
Frost-Johnson Lumber Co. v. Salling, 
150 La. 756, 91 S 207. 

[b] Servitude in two-or more.— 
Under Civ. Code arts 488, 494, two or 
more persons cannot have a joint 
ownership of corporeal property, un- 
less their respective shares or inter- 
ests are fixed or determinable; so, if 
each one has the right to take or 
appropriate gas and oil from a de- 
fined area of the lands of another, 
the right is not a joint ownership, 
but a servitude. Frost-Johnson Lum- 
pe Co. v. Salling, 150 La. 756, 91 S$ 

7. 

[ec] In Texas (1) oil and gas in 
place are a part of the realty, ana 
one who acquires an interest in them 
by a proper conveyance has a legal 
estate and interest in the land under 
which they are situated. American 
Refining Co. v. Tidal Western Oil 
Corp., (Civ. A.) 264 SW 335. (2) But 
where an oil lease authorizes the 
lessee to go on the land and use it 
for the production of the oil as long 
as it can be produced in paying quan- 
tities, the lease does not convey the 
oil in place, but only gives the lessee 
a right, easement, or license to go on 
the land to produce oil. West Side 
Oil Co. v. MecDorman, (Civ. A.) 244 
SW 167. 

74 Lieber v. Ouachita Natural 
Gas; etc., ‘Co., 153, La. 160; 95S" 53st 
And see cases supra note 73. 

75. Poe v. Ulrey, 233 Ill. 56, 84 
NE 46 [aff 134 Ill. A. 298]; Watford 
Qil, ete., Co. v. “Shipman; 233 ‘11. 9, 
84 NE 53, 122’ AmSR 144; Frost- 
Johnson Lumber Co. v. Nabors Oil, 
ete., Co., 149 La. 100, 88 S 7238. 

. 76 Rich v. Doneghey, 71 Okl. 204, 
177 P 86, 8 ALR 852; Funk'v. Halde- 
man, 53 Pa. 229. 

77. Rich v. Doneghey, 71 Okl. 204, 
177 P’86, 3 ADR.362. 

Profits a prendre generally 
Easements §§ 10-12. 

78. Rich v. Doneghey, 71 Okl. 204, 
177 P 86, 3 ALR 352. 

{al As chattel real.—(1) An inter- 
est for a term of years has been 
termed a ‘‘chattel real.” Rich v. 
Doneghey, 71 Okl. 204, 177 P 86, 3 
ALR 352. (2) Chattels real defined 
See 11 C. J. »/385. 

79. Erie v. Public Service Commn., 
278 Pa. 512, 123 A 471; Hamilton v: 
Foster, 272 Pa. 95, 116 A 50; Funk 
v. Haldeman, 53 Pa. 229; Snodgrass 
v. Koen, 82 W. Va. 3387, 96 SE 606. 

[a] Fee simple title—(1) Where 
there is a prior oil and gas lease and 
the lessor grants another all royalty 
interest in the oil and gas rentals and 
also gives him exclusive authority to 
drill for oil and gas after the prior 
lease expires, the grant vests the 
grantee with the fee simple title to 
the oil and gas in place. Snodgrass 
v. Koen, 82: .W. Va. 337, 96 SE 606. 
(2) A warranty deed granting the 
“undivided one fourth of all the oil 
and gas in and under” a certain tract 


see 


of land subject to an oil and gas lease 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


aes 


§§ 564-565] 


grant or reservation is to one and his heirs and as- 


signs forever.®° 


[§ 565] (8) Kind, Quantity, and Location of 
What minerals and the 
extent or quantity thereof are included in a grant 
or reservation of minerals or mineral rights is 
determined by the general rules of construction as 
applied to the language of the instrument and the 
surrounding eircumstances,*! the words 
and ‘‘minerals’’ being understood in their popular 
and ordinary and not in their scientific meaning.*? 
A grant or reservation of ‘‘mines’’ 
may, if from the language of the instrument and 
the surrounding circumstances such appears to be 
the intention of the parties, include asphaltum,** 


Minerals—(a) In General. 


then held by the grantee, and pro- 
viding that if the land was operated 
under the lease the grantee should 
receive one fourth of the royalty, 
invested the grantee with a present 
estate in fee simple in the oil and 
gas under the land, and not merely 
with one fourth of the royalty in- 
terest. South Penn Oil Co. v. Haught, 
Tl W. Va. 720, 78 SE 759. 

80. Rich v. Doneghey, 71 Okl. 204, 
IW PAs 6, SSA R352, 

81. U. S.—Delaware, etc., R. Co. v. 
Gleason, 159 Fed. 383, 86 CCA 383 
[rev 151 Fed. 321, and certiorari den 
209--UWiz.S.) 551 mem, 28 SCt 761-mem, 
52 L. ed. 922 mem]. 

Ill.—Kinder  v. 
Carbon Coal Co., 
537. 

Ky.—Kentucky Diamond Min., etc., 
Co. v. Kentucky Transvaal Diamond 
Co., 141 Ky. 97, 182 SW 397, AnnCas 
1912C 417. 

Md.—Logsdon vy. Brailer Min. Co., 
143 Md. 468, 123 A 113. 

Mo.—Gordon v. Million, 248 Mo. 
155, 154 SW 99. 

N 


La Salle County 
310 Ill. 126, 141 NE 


. J.—Boston Franklinite Co. v. 
Condit, 19 N. J. Eq. 394 
N. Y¥.—White v. Miller, 200. N.Y. 


29. 92 NE 1065, 140 AmSR 618. 

Pa.—Laidley v. Rowe, 275 Pa. 389; 
119 A 474; Brackston vy. Montooth- 
Comer COnme2o le Pa, eet IO AM LEO; 
Hendler v. Lehigh Valley R. Co., 209 
Pa. 256, 15 A 486, 103 AmSR 1005; 
In re Red. Stone Oil, -etc:, Co., 207 
Pa. 125, 56°A 355. 

Tex.—-Green v. West Texas Coal 
Min., ete., Co., (Civ. A.) 225 SW 548. 

Wash. —-Quilp Gold Min. Co. v. Re- 


public Mines Corp., 96 Wash. 439, 
AGdy PP Bis 
W. Va.—Rock House Fork Land 


Co. v. Raleigh Brick, etce., Co., 838 W. 
Va. 20, 97 SE 684, 17) ALR 144, Na- 
tional Coal Co. v. Overholt, 81 W. Va. 
427, 94 SE 735; Curtis v. Piney Col- 
liery Go., 68 W. Va. 734, 71 SE 207. 

Eng.— Johnstone We Crompton, 
[1899] 2 Ch. 190; Greville v. Hem- 
ingway, 87 L. T. Rep. N. S. 448. 

Ont.—Gallagher v. Ontario Pipe 
Clay Co., 3 OntWN 732, 21 OntWR 
550 [app dism 3 OntWN 1240, 21 
OntWR 1002, 3 DomLR 394]. 

[a] An exception of “minerals” 
includes all inorganic substances 
which can be taken from the land in 
the absence of other words restricting 
the meaning of the term. White v. 
Miller, 200 N. Y. 29, 92 NE 1065, 140 
AmSR 618. 

[b] Available coal.—Coal under a 
creek or railroad is “available coal’ 
within the meaning of a conveyance, 
granting all available coal under 
certain surface land, whether it can 
be mined or not. In re Redstone Oil, 
ete., Co., 207 Pa. 125, 56 A 355. 

[el “Coal bed” and “coal vein” 
synonyms.—Where a deed conveys all 
that certain “coal bed,” the words 
“coal bed” are Synonymous with “coal 
vein,” and passes to the grantee the 
entire bed or vein of coal, and not a 
parcel or piece thereof. Delaware, 
etc., R. Co. v. Gleason, 159 Fed. 383, 
86 CCA 383 [rev 151 Fed. 321, and cer- 
tiorari den 209 U. S. 551 mem, 28 SCt 
761 mem, 52 L, ed. 922 mem]. 
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shale.® 


““mines’”’ 


or ‘‘minerals’’ 


[ad] ‘Coal mines” and “‘coal depos- 
its.’—Where a deed conveys an un- 
divided half of the coal mines situ- 
ated on land described, no mines hav- 
ing been actually opened, the words 
“coal mines’’ should be construed to 
mean coal deposits. Gordon vy. Mil- 
lion, 248 Mo. 155, 154 SW 99. 

{e] As to amount of coal.—Where 
a conveyance reserves all of the coal 
except that reserved in a prior deed 
and such prior deed contained no 
reservation, there is no general war- 
ranty that any amount of coal is 
conveyed. Cummings v. Hamrick, 
74 W. Va. 406, 82 SH 44. 

[f] TIfineral not | included. — A 
grant of “all ores on or within the 
lands of the grantor” does not in- 
clude ores in lands held by the 
grantor as trustee, or in land which 
he has agreed to purchase, and which 
are afterward conveyed to him. 
Boston Franklinite Co. v. Condit, 19 
N. J. Ha. 394. 

“\WIineral” defined generally see su- 
pra §§ 9-12. 

g2. Ala.— McCombs y. Stephenson, 
154 Ala. 109, 44 S 867. 

Ky.—Kentucky Diamond Min., etc., 
Co. v. Kentucky Transvaal Diamond 
Co., 141 Ky. 97, 182 SW 397, AnnCas 
19I2AC ALT: 

N,-Y.—Brady wv. Smith, 181 N. ¥. 
178, 73 NE 963, 106 AmSR 531, 2 
AnnCas 686 [rev 88 App. Div. 427, 65 
NYS 621, 84 NYS 1119]. 


Tex.—Carothers vy. Mills, (Civ. A.) 
233 SW 155. 
aN S.—Gesner v. Gas Co., 2 N. S. 


See generally supra § 11. 

{a] Inquiry as to intention.—If 
the popular and usual view of the 
meaning of the term ‘‘mineral rights” 
used in a reservation of such rights 
in a deed was different from its sci- 
entific signification when the deed 
was executed, and it is alleged and 
proved that the parties regarded it in 
the former sense, inquiry may be 
made as to this intention, which 
should control, rather than any pre- 


cise legal meaning. Carothers v. 
Mills, (Tex. Civ. A.) 2833 SW _ 155. 
83. Gesner v. Gas Co., 2 N. S. 72. 


See generally supra § 12. 

84. Gibson v. Tyson, 5 Watts (Pa.) 
34 (reservation of ‘all mineral or 
magnesia of any kind’). See gen- 
erally supra § 12. 

85. Bell vy. Wilson, L. R. 1 Ch, 303, 
17 ERC 422. 

sé. Armstrong v. Lake Champlain 
Granite, Co., 147 N. Y.-495, 42 NH 
186, 49 AmSR 683. .See generally 
supra § 12. 

[a] Qualification of rule.—Where 
a mining deed conveys all the “min- 
erals and ores” and this is accom- 
panied by a conveyance of rights es- 
sential to, and connected with, the 
usual mining operations, and in re- 
spect to the surface the 
conveys 
suitable buildings for machinery and 
other buildings necessary and usual 
in mining and raising ores,” the rea- 
sonable construction of both provi- 
sions of the deed limits the rights of 
the grantee to minerals obtained by 
underground workings, and therefore 


granton | 
“sufficient surface to erect) 


Where specific minerals named. 
or reservation is of a particular mineral, specifically 
named, only that mineral will pass, and all other 
minerals will remain the property of the owner 
of the fee,®? and in accordance with the doctrine 
of ejusdem generis,®* where a grant or reservation 
is of certain specified mineral and all other min- 
erals, the words 
minerals of the same kind,®* and do not include a 
substance which, although a ‘ 
sense of the term, is not similar to those men- 
tioned,®®> and to the production or extraction of 


[40 C.J.] 979 


chromate of iron,’* freestone,® granite,°° gypsum,*? 
limestone,*® marble in place,°® paint stone,®° or 


Where the grant 


‘other minerals’’ include only 


‘mineral’’ in the broad 


does not include granite, which can 
be obtained only by open quarrying 
to the destruction of the surface as 
far as the granite may be uncovered. 
Armstrong v. Lake Champlain Gran- 
ite Co., 147 N. Y. 495, 42 NE 186, 49 
AmSR 683 [rearg den 148 N. Y. 738 
mem, 42 NE 721 mem]. 

87. White v. Miller, 200 N. Y. 29, 
92 NE 1065, 140 AmSR 618; White 
v. Miller, 78 Misc. 428, 139 NYS 660; 
French y. Lansing, 73 Misc. 80, 133 
NYS 528. See generally supra iN os 

88. Campbell v. Tennessee Coal, 
etc,, RR. Cos 150) Denn. 1423, .265 1 Swe 
674; Fishbourne v. Hamilton, 25 L. 
R, Ir. 483. 

[a] When limestone not included. 
—(1) Where a deed excepts and re- 
serves “all mines and minerals which 
may be found on the above piece of 
land, with the right of entering at 
any time with workmen and others 
to dig and carry the same away,” 
and it appears that large boulders 
and ledges of limestone crop out on 
the surface of the premises conveyed, 
the grantor does not thereby reserve 
the right to the limestone on the 
premises conveyed or the right to 
conduct open quarrying for the pur- 
pose of taking possession thereof. 
der Peon nig. hvemlinope asl INE Nea TiSsse lrg 
NE 963, 106 AmSR 531, 2 AnnCas 636. 
(2) A deed to land on a mountain 
side, largely consisting of a limestone 
bluff, which reserves to the grantor 
all mines and minerals contained or 
imbedded in or on the tract, does not 
reserve limestone, although ‘“min- 
erals,” in a technical sense, includes 
limestone. Campbell v. Tennessee 
Coal; ete. Rw Cos)150N Lenny 423) 265 
SW 674. (38) Surface limestone held 
not included. White v. Miller, 200 
N. Y. 29, 92 NE 1065, 140 AmSR 618. 

89. Phelps vy. Church of Our Lady, 
115) Feds 832) .53, CCA 4407; 

Marble as mineral generally sce 
Supra § 12. 

90. Hartwell v. Camman, 10 N. J. 
Eq. 128, 64 AmD 448. See generally 
supra § 12. 

91. Bibby v. Bunch, 176 Ala. 585, 
58 S. 916. 

Thus a deed, conveying the 
ores, and other minerals and 
in ...the land’ described, 
and “‘all timber, water, and stone upon 
the same necessary for tHe ey 
ing of . .. coal and other minerals,” 
conveys the shale in the land. Mc- 
Combs v. Stephenson, 154 Ala. 109, 
44 S$ 867. 

Shale as a mineral generally see 
SUDHA. sa Le. 

92. McBurney v. Glenmary Coal, 
ete, \Co.e 121) enn. 275, 118 "Siw. 69.4% 
Ramage v. South Penn Oil Co., 94 
Wr Wier ccta tls SHel62.. ol Alin ye oOoE 

[a] A reservation of the minerals 
of all the precious kinds includes only 
precious metals. Pearne v. Coal Min., 


ete., Co., 90 Tenn. 619, 18 SW 402. 

93. See BHjusdem Generis 19 C. Ale 
p 1255; ' 

94. Winnett v. Winnett, 39 Pa. Co. 
668. And see cases infra note 95. 

95. Steinman Dev. Co. v. W. M. 
Ritter Lumber Co., 290 Fed. 832 [aff 


290 Fed. 841]; 
Co. 


Huie Hodge Lumber 
v. Railroad Lands Co., 151 La. 


980 [40 C.J.] 


which the easements granted or reserved in connec- 
tion with the mining rights are not applicable,°® 
and give no title to the strata underlying such min- 
An exception in a ground grant of ‘‘all 
coals, and all gold and silver and ‘other mines and 
minerals’ ’’ extends to all carbonaceous minerals, 
and therefore a mineral, although not strictly coal, 


erals.97 


is excepted.?® 


As dependent on manner of procuring. The word 
as used 
reservation may include mineral substances gotten 
either by underground or by open workings,®® unless 
it is apparent from the language of the conveyance 
that it was intended to include only mineral sub- 


‘¢mines’’? or ‘‘minerals’’ 


stances beneath the surface.* 


197, 91-S 676; Farquharson vy. Barnard 
Argue Roth Stearns Oil, etc., Co., 25 
Ont. L. 93, 20 OntWR 351 [dism app 
22 Ont. L. 319]: 

[a] Tllustrations.—(1) A deed of 
all the coal, iron ore, and “‘all other 
minerals and fire clay in, under, and 
upon” the land in controversy does 
not include; under the rule of ejusdem 
generis, sand, rock, shale, water, and 
earth. Steinman Dev. Co. Vee We: 
Ritter Lumber Co., 290 Fed. 832 [aff 
290 Fed. 841]. (2) ’Petroleum oil does 
not pass under a conveyance of all 
the coal, iron ore, fire clay, and ‘‘other 
valuable minerals.” Detlor v. Hol- 
land, 57 Oh. ‘St. 492, 49 NE 690, 40 
LRA 266. 

96. Detlor v. Holland, supra; Rock 
House Fork Land Co. v. Raleigh 
Brick, ete.,_Co., 88 W. Va. 20, 97 SE 
684, 17 ALR 144. 

97. Chartiers Block Coal Co. v. 
Mellon, 152 Pa. 286, 25 A 597%, 34 
AmSR 645, 18 LRA 702. 

98. Gesner v. Cairns, 7 N. B. 595. 

99. Snowden v. Cavenaugh, 10 
Kulp (Pa.) 1; Byron v. Utah Copper 
Co., "Ss, Utah cise 178 P 53; Midland 
40 -Cony: Haunchwood Brick, ‘ete. Co:, 
20 Ch. D. 552; Fishbourne v. Hamil- 
ton, L. R. 25 Ir. 483; Darvill v. Roper, 
3 Drew. 294, 61 Reprint 915. See gen- 
erally supra § 11. 

[a] Not matter of law.—Where a 
deed reserves the ores in and under 
the surface, and the right to carry 
on mining operations, the court can- 
not say, as a matter of law, that the 
words “mining operations” are con- 
fined to subterranean mining or op- 
erations beneath the surface. Byron 
Vv. Utah Copper Co., 53 Utah 151, 178 
P 53. 

{[b] A bed of clay on which a rail- 
way had been made was, aS a mine, 
excepted out of a conveyance of the 
land to the railway company, and 
might be dug and worked by the land- 
owner unless the company was will- 
ing to make compensation to him, 
Midland R. Co. v. Haunchwood Brick, 
ete, CO.,620"Ch, Dl7552. 

1. Kinder v. La Salle County Car- 
bon ‘Coal Co., 310 I11.-126, 141 NE 537; 
White v. Miller, 200 N. Y. 29, 92 NE 
1065, 140 AmSR 618; Brady v. Smith, 
181 N. Y. 178, 73 ‘NE 9638, 106 AmSR 
Dowie AnnCas 636; Bell’ v. Wilson, 
Teese Ch 303, 17 ERC 422. See 
generally supra § 11. 

[a] Illustrations.— (1) A reserva- 
tion of ‘all mines and minerals which 
may be found on the land,” with a 
right of entry to dig and carry away 
the same, does not give a right to 
open quarrying and blasting where 
the ledge was known and exposed at 
the date of the deed. Brady v. Smith, 
181 N. Y. 178, 73 NE 968. (2) A deed, 
the granting “clause of which conveys 
only the underlying coal ‘together 
with right to mine the same,” with a 
following quitclaim clause of “all 
minerals of every description,’ un- 
derlying, made when coal was the 
only known underlying mineral then 
having commercial value, although 
limestone, sand, and gravel were 
known to be on and near the surface, 
embraces only minerals removable by 
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deed.? 


Known minerals. 
reservations have been held to apply only to min- 
erals known to exist in the land at the time of the 
But as a general rule a grant or reserva- 
tion of all minerals includes all minerals found on 
the premises, whether known to exist or not; and 
where a mineral known to exist in the property 1s 


4 


In some instances’ grants or 


specifically reserved, the reservation extends to all 


in a grant or 


such mineral, whether exposed or concealed.* 
[§ 566] (b) Natural Gas and Oil.® 
reservation of oil and gas may be made expressly 
or by necessary implication from the terms used;° 
and as a general rule, a grant or reservation or 
exception of ‘‘mines’’ or ‘‘minerals’’ includes pe- 


A grant or 


troleum, oil, and natural gas,’ unless it is appar- 


mining operations underground, 
which would not destroy the surface 
for agriculture. Kinder v. La Salle 


County Carbon Coal Co., 310 Ill. 126, 
141 NE 537. 
2. Dear Lake Co, vy. Michigan, 


Land, etc., Co., 89 Mich. 180, 50 NW 
807; Laidley v. Rowe, 275 Pa. 389, 119 
A 474; Putnam yv. Smith, 4 Vt. 622; 


Curtis’ v. rae 7 pa seed Co., 68 Ww. 
Va. 734, 71 SE 2 
[a] nitistrations —(1) Where a 


deed reserved “all mines and ores of 
metals that are now or may be here- 
after found on the said lands, etce.,” 
and the only valuable metal found 
or known at that time was iron, such 
reservation did not include marble 
or serpentine deposits subsequently 
discovered. Deer Lake Co. v. Michi- 
gan Land, etc., Co., 89 Mich. 180, 50 
NW 807. (2) A reservation of a free- 
stone on land does not include a ledge 
of freestone under ground, not known 
to the parties at the time of the con- 


veyance. Putnam v. Smith, 4 Vt. 
622. 
38. Kentucky Diamond Min., etc., 


Co. v. Kentucky Transvaal Diamond 
Co., 141 Ky. 97,°132 SW 397, AnnCas 
1912C 417. 

[a] TZIllustration.—A deed of “all 
the mineral ... on described tract,” 
excluding coal for the use of the farm 
conveys all the minerals excepting 
the coal reserved, and passes dia- 
monds, although none of the parties 
had any idea at the time of the exe- 
cution of the deed that there were 
diamonds on the land, and although 
the grantee thought there was only 
silver on the land; and although he 
was prospecting for silver only. Ken- 
tucky Diamond Min., ete., Co. v. Ken- 


tucky Transvaal Diamond Co., 141 
ree 97, 132 SW 397, AnnCas1912C 


4 Phillips v. Collinsville Granite 
Co., 123 Ga. 830, 51 SE 666. 

{a] Illustration.—Where the deed 
conveys realty “with the exception of 
all the granite on said lot of land,’’ 
the owner of the granite has title to 
all of that mineral on the land, 
whether exposed or concealed, regard- 
less of his right to disturb the soil 
for the purpose of removing the gran- 
ite, and when from the washing away 
of the soil or other causes granite 
previously concealed became exposed, 
he has the right to remove it. Col- 
linsville Granite Co. v. Phillips, 123 
Ga. 830, 51 SE 666. 

5. As to severance of gas and oil 
gemerally see supra §§ 555, 564. 

6. ' Jamison.'Coal, etc., Co. vi Gar- 
negie Natural Gas Co., 77 W. Va. 30, 


87 SE 451; Updegraff v. Blue Creek 
coon etc., Co., 74 W. Va. 316, 81 SE 
1050. 


7. U. S—Kentucky Coke Co. v. 
Keystone Gas Co., 296 Fed. 320; 
Dingess v. Huntington Dev., ete., Co. 
271 Fed. 864; Lovelace Vie Southwest- 
ern Petroleum Co., 267 Hed, 513 [aff 
267 Fed. 504]. 

Ky.—Hudson v. McGuire, 188 Ky 
712, 598 SW 1101, 17 ALR 148; Seon 
v. Laws, 185 Ky. 440, 215 SW 81, 13 
ALR 369. 

La.—Huie Hodge Lumber Co. v. 


Railroad Lands Co., 151 La. 197, 91 


S 676. 

Mich.—Weaver v. Richards, 156 
Mich. 320, 120 NW 818. 

N. Y.— Wagner v. Mallory, 169 N. 


Y. 501, 62 NE 584. 

Oh. —_Kelley v. Ohio Oil Co., 57 Oh. 
St. 317, 49 NE 399, 68 AmSR 721, 39 
LRA 765. 

Okl.—Barker v. Campbell-Ratcliff 
Land Co., 64 Okl. 249,167 P 468, 470. 

Tenn.—Murray v. Allred, 100 Tenn. 
100, 42 SW 355, 66 AmSR 740, 39 
LRA 249. 

Tex.—Elliott v. Nelson, (Commn., 
A.) 251 SW 501; Luse v. Parmer, (Civ. 
A.) 221 SW 1031; Luse v. Boatman, 
(Civ. A.) 217 SW 1096. 

Va.—Virginia Coal, etc., Co. v. Kel- 
ley, 93 Va. 332, 24 SEH 1020. 

W. Va.—Horse Creek Land, ete., Co. 
v. Midkiff, 81 W. Va. 616, 95 SE 26; 
Sult v. A. Hochstetter Oil Co., 63 W. 
Va. 317, 61 SE 308; Preston v. White, 
57 W. Va. 278, 50 SE 236; Harris v. 
Cobb, 49 W. Va. 350, 38 SE 559; List 
v. Cotts, 4 W. Va. 543. 

Ont.—Farquarson vy. Barnard Argue 
Roth Stearns Oil, etc., Co., 22 Ont. L. 
319, 2 OntWN 276, 17 OntWR 523. 

[a] Construction.—In determining 
whether a reservation in a deed of 
the right to the iron, coal, and other 
minerals covers oil and gas, it must 
be conStrued according to the inten- 
tion of the parties, in doing which 
the surrounding circumstances and 
conditions must be considered to- 
gether with the terms and language 


used. Huie Hodge Lumber Co. v. 
Se Lands 'Co., 161 Las 97,7 91 
76. 
Lb] Not included as matter of law. 


—The term “mineral rights” need not 
be construed to include oil and gas 
as a matter of law, especially with 
relation to a reservation clause in a 
deed executed in 1899, when explora- 
tion for oil and gas was not so com- 
mon as at present. Carothers. v. 
Mills, (Tex. Civ. A.) 233 SW 155. 

{e] Burden of proof.—In a suit 
wherein plaintiffs claim oil and gas 
was not included in a reservation of 
mineral rights in a deed under which 
defendants claim right thereto, it de- 
volves on plaintiffs to show that both 
parties to the deed mutually under- 
stood that the phrase “all mineral 
rights” in such reservation should 
not include oil and gas, or that the 
grantors at least so intended, and it 
will not be sufficient to show that 
grantees alone had no intention that 
the oil and gas should be reserved. 
Carothers v. Mills, (Tex. Civ. A.) 233 
SW 155. 

{d] In Pennsylvania the rule is 
stated that a reservation of mineral 
and mining rights in a deed does not 
include petroleum and natural gas, 
in the absence of a Clear intent by the 
parties so to include them. Preston 
v. South Penn Oil Co., \238! Pal’ 301; 
86 A 203; Silver v. Bush, 2138 Pa. 195, 
62 A 832; Dunham vy. Kirkpatrick, 101 
Pa. 36, 47 AmR 696. 

Natural gas or mineral generally 
see supra § 12. 

Oil or petroleum as a mineral gen- 
erally see supra § 12. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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§§ 566-567] 


ent that the term ‘‘mines’’ or ‘ 
used only in a more restricted sense, as not includ- 
ing oil and gas,® or the grant or reservation is 
The fact that the 
grantor in other deeds reserving mineral rights ex- 
cepted oi] and gas does not show that a reserva- 
tion of mineral rights without specification does not 
include oil and gas;'° and where a conveyance 1s 
made of mineral rights, reserving oil and gas, a 
subsequent conveyance of the land without reserva- 
tion includes the oil and gas therein."4 
held that natural gas is not included in grant or 
reservation of underlying minerals and the right 
of way to and from such mineral;?” or in a reserva- 
quarries of metals and min- 
A grant reserving 
of all minerals or oil pro- 
entitles tbe grantor to such 
oil raised to the surface by 
the grantee,'* but such a grant of oil, gas, and 


only of specified minerals.® 


tion of all mines and 
erals and all springs 
a certain proportion 
duced from the land 
proportion of all the 


of oil.t8 


8. Kentucky Coke Co. v. Keystone 
Gas Co., 296 Fed. 320; McKinney v. 
Central Kentucky Natural Gas Co., 


134 Ky. 239, 120 SW 314, 20 AnnCas_ 


934; Huie Hodge Lumber Co. v. Rail- 
road Lands Co., 151 La. 197, 91 S 676; 
Murphy v. Vanvoorhis, 94 W. Va. 475, 
119 SE 297; Horse Creek Land, etc., 
Co. v. Midkiff, 81 W. Va. 616, 95 SE 
26 


{a] Tllustration.—A reservation in 
a deed for land under general war- 
ranty, retaining all the oil privileges, 
including the leases under the 
grantor to bore and mine on the land 
for minerals or petroleum, does not 
reserve the title to the natural gas in 
the land; the word ‘minerals’ as 
therein used cannot be construed to 
include natural gas. Murphy v. Van- 
voorhis, 94 W. Va. 475, 119 SE 297. 

For domestic use.—A reserva- 
in deed of ‘all the minerals, 
coals,” with right of removal, except- 
ing sufficient coal for domestic use, 
is not a reservation of oil and gas, 
but only of the.coal in_ the land, 
Horse Creek Land, etc., Co. v. Mid- 
kiff, 81 W. Va. 616, 95 SE 26. 

9. Huie Hodge Lumber Co. v. Rail- 
road Lands Co., 151 La. 197, 91 S 
676; Horse Creek Land, etc., Co. v. 
Midkiff, 81 W. Va. 616, 95 SE 26; Wil- 
liams v. South Penn Oil Co., 52 W. 
Va. 181, 48 SE 214, 60 LRA 795. 

[a} Wlustrations—(1) A reserva- 
tion of the right to the iron, coai, and 
other minerals, together with all 
necessary privileges for mining and a 
right of way for rail and tramways, 
ete., does not reserve oil and fas, 
both because the phraseology indi- 
cates that only solid minerals are in 
contemplation, and because the rule 
of ejusdem generis requires the words 
“other minerals” to be construed as 
including only other minerals similar 
to coal and iron. Huie Hodge Lum- 
ber Co. v. Railroad Lands Co., 151 
Hay L971 Ol S 6865-82) Oil) and gas 
under a tract of land do not pass by 
a deed of the ‘‘coal” under such land. 
Williams v. South Penn Oil Co., 52 
W. Va. 181, 43 SE 214, 60 LRA 795. 

10. Lovelace v. Southwestern Pe- 
troleum Co., 267 Fed. 513 [aff 267 Fed. 
504]. 

i Kentucky Coke Co. v. Keystone 
.. 296 Fed. 320. 

[a] Bule applied.—Where an own- 
er of a tract of Jand conveyed all the 
mineral on the land, with certain tim- 
ber and mining rights, but reserving 
all the oil and gas therein, and after- 
ward conveyed the land to a relative 
without reservation, and this grantee 
subsequently conveyed to another 
relative, excluding all the mineral on 
such land, it was held that, in view 
of extrinsic testimony showing that 
the parties had knowledge of the 
prior conveyance of the mineral and 
timber rights, it was the intention 
to exclude from the second deed only 
what was covered by such convey- 


‘minerals’? was 


MINES AND MINERALS 


It has been 


ance, and that the word “mineral” 
was used and understood as meaning 
the coal thereby conveyed, and that 
the oil and gas rights passed to the 
second grantee. Kentucky Coke Co. 
v. Keystone Gas Co., 296 Fed. 320. 

Conveyance of land as including 
minerals generally see supra § 544, 

12. Silver v. Bush, 213 Pa. 195, 62 
A 832. 
Barnard Argue Roth Stearns 
Co., Ltd. v. Farquharson, 
[1912] A. C. 864, 5 DomLR 297, 23 
OntWR 90, AnnCas1913B 1212. 

{a] Thus natural gas is not within 
the exception of a deed reserving all 
mines and quarries of metals and 
minerals, as well as all springs of 
oil discovered, or undiscovered, on 
the land conveyed, together with the 
right to search for, work, win, and 
carry the same away, where such 
deed was executed at a time when 
natural gas was regarded as a dan- 
gerous nuisance and long before it 
became a commercial product, since 
it was the clear intent of the parties 
to reserve only the products expressly 
mentioned in the deed. Farquharson 
v. Barnard Argue Roth Stearns Oil, 
etc., Co., 25 -Ont-—L. 93, 20 OntWR 
351 [dism—app 22 Ont L. 319]. 
Union Oil Co.’s App., 3 Pennyp. 
504; Dulaney, 67 

15. Wilkins v. Nelson, 155 La. 807, 
DI Se 60. i 

16. Kiser v. McLean, 67 W. Va. 
294, 67 SE 725, 140 AmSR 948. 

17. Ala.—Birmingham Fuel Co. v. 
Boshell, 190 Ala. 597, 67 S 403, 

Ga.—Georgia Peruvian Ochre Co. v. 
Cherokee Ochre Co., 152 Ga. 150, 108 
SE 609. 

Ill.—Renfro v. Hanon, 297 Ill. 353, 


130 NE 740; Ames v. Ames, 160 IIl. 
599, 48 NE 592; Ponting v. Shepherd, 
198 Ill. A. 484. 


Ind.—McBeth v. Wetnight, 57 Ind. 
A. 47, 106 NE 407. 

Kan.—Crowe Coal, ete., Co. v. At- 
kinson, 85 Kan. 357, 360, 116 P 499, 
AnnCas1912D 1196 [quot Cyc]. 

Ky.—Asher v. Gibson, 198 Ky. 285, 
248 SW 862. 

Mo.—Young v. Young, 270 SW 653. 

N. D.—Beulah Coal Min. Co, v. 
Heihn, 46 N. D. 646, 180 NW 787. 

Pa.—Caldwell v. Copeland, 37 Pa. 
427, 78 AmD 436; Powell v. Lantzy, 4 
Pa. Dist. 558. 

Tenn. — Northeut v. Church, 135 
Tenn. 541, 188 SW 220, AnnCas1918B 
545. 

Tex.—Lyles v. Dodge, (Civ. A.) 228 
SW 316. 

Eng.—Ballacorkish Silver, etc., Min. 
Comblitdey., Earrison,) EeekivorPs C,49); 
Low Moor Co. v. Stanley Coal Co., 
td..134 1. Ty Rep. IN. S.)L86: 

Que.—Laurier v. Desbarats, 9 Que. 
Super. 274. 

[a] BRule applied.—cWhen a sever- 
ance takes place, and the holder of a 
stratum of coal or other mineral re- 
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mineral rights does not cover gas, gasoline, or car- 
bon produced from the gas.t® 
grant of the oil and gas, and the right to go upon 
the land for the same, is not defeated by cove- 
nants for quiet possession of the land and free- 
dom from encumbrances thereon, as such covenants 
relate only to the thing conveyed, that is, the land 
| burdened with the right to operate thereon for the 
oil and gas retained.'® 

[§ 567] f. Effect of Severance in General. After 
the mineral is conveyed apart from the land, or yice 
versa, two separate estates exist, each of which is 
distinct from the other,'? and both of which are 
mutually dominant and servient.18 
the surface and the owner of the minerals are 
neither joint tenants nor tenants in common,!® but 
the surface and the mineral rights are held by 
separate and distinet titles in severalty, and each is 
a freehold estate of inheritance separate from, and 
independent of, 


An exception in a 


The owner of 


the other.2° The owner of each 
cords his title, or enters into posses- 
sion of his subsurface estate, he is 
not affected by an adjudication of the 
title to, or possession of, the surface. 
Northern Coal, ete., Co. v. Burr, 42 
Pa. Super. 6388. 

{[b] Not distinct estate in tech- 
nical sense.—A conveyance of the 
minerals does not create a separate 
and distinct estate in the technical 
sense, but rather separates a part of 
the property from the remainder, and 
the right of ownership and control of 
the minerals is consistent with all 
other rights of ownership to the sur- 
face and other parts of the land. Mc- 
Burney v. Glenmary Coal, etc., Co., 
121 Tenn. 275, 118 SW 694. 

18. Georgia Iron Ore Co. vy. Jones, 
152 Ga. 849, 111 SE 372; Chartiers 
Ol Cojsaye . Curtiss 14. Oh w.Ginl ICE 
N. S. 598, 34 Oh Cir. Ct. 106 [aff 88 
Oh. St. 594 mem, 106 NE 1053 mem]. 

[a] A deed to the minerals con- 
trols a subsequent deed to the sur- 
face as to the manner of working the 


mines. Georgia Iron Ore Co. v. 
Jones, 152 Ga. 849, 111 SEH 372. 
19. Hutchinson v. Kline, 199 Pa. 


564, 49 A 312; Neill v. Lacy, 110 Pa. 
294, 1 A 325; Powell v. Lantzy, 4 Pa. 
Dist. 558; Virginia Coal, etc.; Co. v. 
Kelly, 93: Va. 332, 24 SE 1020. 

Joint tenancy in general see Joint 
Tenancy 33 C. J. p 900. 

Tenancy in common in general see 
Tenancy in Common [38 Cye 1]. 

20. I1l.—Attebery.v. Blair, 244 Ill. 
363, 91 NE 475, 135 AmSR 342; Ames 
v. Ames, 160 Ill. 599, 483 NE 592. 

Kan:—Crowe Coal, ete, Co. v. At- 
kinson, 85 Kan. 357, 360, 116 P 499, 
AnnCas1912D 1196 [quot Cyc]. 

Mass.—Chester Emery Co. v. Lucas, 
112 Mass. 424. 

N. J.—New Jersey Zinc Co. v. New 
ere ey, Franklinite Co., 13 N. J. Eq. 

N. Y.—Genet v. Delaware, etc., Ca- 
nal Co., 122 N. Y. 505, 25 NE 922 [aff 
56 N. Y. Super. 27, 4 NYS 880]; West 
a Iron Co. v. Reymert, 45 N. Y. 

N. D.—Beulah Coal Min. EAI, 
Heihn, 46 N. D. 646, 180° NW 787. 

Oh.—Gill v. Fletcher, 74 Oh. 
295, 78 NE 433. 

Pa.—Hamilton v. Foster, 272 Pa. 
95, 116 A 50; Hutchinson vy. Kline, 199 
Pan5o4; 49\.cA V3l2- 

Tenn.—Northeut v. Church, 135 
ae 541, 188 SW 220, AnnCas1918B 

[a] Grant of minerals, and right 
to enter, carry away, etc., after notice. 
—A grant to one, his heirs and as- 
signs, of all the minerals in a tract 
of land, with the right to enter and 
carry away ore, erect structures for 
preparing for market, dig wells, and 
build necessary roads, the grantor ‘‘to 
have one year’s notice previous to 
commencing to dig upon said prem- 
ises,”’ is a grant of the present estate 
in fee of the ore, etc., and gives the 


982 [40 C.J.] 
estate has the right to exercise with respect thereto 
all the incidents of ownership in the same manner 
as over other property he may possess,?! subject 
only to such rights or servitudes as exist in favor 
of the other owner.22 The estate in the minerals 
may be conveyed by deed in the same manner as 
other real estate is conveyed,?* may be devised by 
will,24 may pass by inheritance,*> may be leased,*® 
and is subject to taxation.** 

[§ 568] g. Possession of Minerals. Under a grant 
or reservation of mineral rights, which constitute a 
grant or reservation of an estate or interest in 
the land, the owner of the mineral rights presump- 
tively is entitled to exclusive possession of the 
mining property,?® although it is not necessary for 
him to have actual physical possession in order to 
preserve his rights.2? In the absence of actual 
possession by the mineral owner, possession of the 
minerals, where there has been no physical sever- 
ance, in a limited sense follows the possession of 
the surface,®° but the owner of the surface holds 
such possession for the benefit of the owner of 
the minerals, that is, as a quasi bailee or trustee for 
the mineral owner,*! and is not such title or pos- 
session as will enable the surface owner to sue 
to quiet the title to the mineral rights therein.* 

[§ 569] h. Right or Duty to Remove Minerals. 
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The owner of minerals, under a grant or reserva- 
tion thereof, has of course the right to mine and 
remove the same,** unless there is a positive restric- 
tion in the grant or reservation,** or unless under 
the particular circumstances the owner of the min- 
erals has not the right to take possession of his 
property.®> 

Duty to mine. Where the consideration for a 
grant or reservation of minerals is to be paid by 
royalties or out of the net profits of the mine, 
there is an implied obligation on the part of the 
mineral owner to develop and work the mine with 
reasonable diligence,?* and to commence to do so 
within a reasonable time,®? and this obligation is 
therefore a condition of the deed,** and the fact 
that the grantor does not protect himself by a 
requirement for a minimum production from the 
mine does not change the character of the obliga- 
tion.*® The mineral owner is not excused from 
performing such condition by the fact that he was 
disappointed in his expectation that a railroad 
would be built in the locality.4° In the absence of 
such consideration or cendition, however, there 1s 
no obligation on the mineral owner to mine and 
remove minerals,*1 and ordinarily no lapse of time 
impairs his right to enter and mine,‘ unless the 
grant or reservation fixes the term within which 


grantee such possession as to enable 
him to maintain an action against a 
trespasser, although the grantee has 
given no previous notice of his in- 
tention to dig upon the premises. 
Chester Emery Co. v. Lucas, 112 Mass. 
424. 

Nature and extent of title or right 
granted or reserved see supra §§ 561- 
564. 

21. Strunk v. Morris Run Coal 
Min. Co., 271 Pa. 148, 114 A 519. 

22. See infra §§ 570-574. 

23. Ill.—McConnell v. Pierce, 210 
Ill. 627, 71 NE 622; Ames v. Ames, 
160 Ill. 599, 43 NE 592; Manning v. 
Frazier,-96 ll, 279. 

La.—Frost-Johnson Lumber Co. v. 
Nabors Oil, ete., Co., 149 La. 100, 88 
S23. 

Okl.—Janeway v. Whitaker, 106 
OK Sceieoo. Le LOT 

Pa.—Plummer v. Hillside Coal, etc., 
Co., 160 Pa. 483, 28 A 853. 

Tenn.— McBurney v. Glenmary 
Coal, ete., Co., 121 Tenn. 275, 118 SW 
694, 

Tex.—Luse v. Penn, (Civ. A.) 220 
SW 303. 

{a] MTDlustration.—Although a con- 
veyance of land reserves all coal and 
minerals, a subsequent deed from the 
same grantors to the same grantee 
passes title to oil, petroleum, and gas, 
in the absence of an express reserva- 
tion. Juuse v. Penn, (Tex. Civ. A.) 220 
SW 303. 

Deeds generally see Deeds 18 C. J. 
pwe5: 

24, McConnell v. Pierce, 210 Tl. 
627, 71 NE 622; Ames v. Ames, 160 
Ill. 599, 48 NE 592; Manning v. 
Frazier, 96 Ill. 279; Mandle v. Ghar- 
ing, 256 Pa. 121, 100 A 5385; McBurney 
v. Glenmary Coal, etc., Co., 121 Tenn. 
275, 118 SW 694. 

What may pass by will generally 
see Wills [40 Cyc 953]. 

25. McConnell v. Pierce, 210 Ill. 
627, 71 NE 622; Ames iv. “Ames, 
160 Tll. 5699, 43 NE 592; Manning v. 
Frazier, 96 Ill.: 279; McBurney v. 
Glenmary Coal, etc., Co., 121 Tenn. 
275, LUBY SW 16.945 “Donnell v. .Otts; 
(Tex. Civ. A.) 280 SW 864. 

Property subject to descent and dis- 
tribution generally see Descent and 
Distribution §§ 12-14. 

26. ‘Rose. .v. Union Gas, etc.,. iGo; 
ea Fed. 16; Bronson v. Lane, 91 Pa. 

58. 

{a] Right to control not right to 

lease.— Where a grantor conveys land 


to his sons by deed providing that 
the grantor is to have full control 
over the land, mineral, oil, timber, 
ete., during his lifetime, he does not 
reserve the right to execute an oil 
lease that will be valid as against 
his grantees after his death, the 
word “control” not importing an ab- 
solute or even qualified ownership, 
but being synonymous with superin- 
tendence, management, or authority, 
to direct, restrict, or regulate. Rose 
v. Union Gas, etc., Co,, 297 Fed. 16. 

Lease of mines and minerals pg'en- 
erally see infra §§ 582-659. 

27. See Taxation [37 Cye 775]. 

28. Advance Industrial Supply Co. 
v. Eagle Metallic Copper Co., 267 Pa. 
15, 109 A 771; Henderson vy, Cheslev, 
(Tex, ‘Civ Ax) 2738 Sw 299. 

Exclusiveness of mining rights gen- 
erally see supra § 563. 

29. Farnsworth v. Barret, 146 Ky. 
556, 142 SW 1049; McKelvy v. Wilk- 
insburg Domestic Coal Co., 283 Pa. 
227, 128 A 830. 

[a] Quieting title—(1) An owner 
of mineral rights may sue the owner 
of the surface to quiet title to the 
minerals without being in possession 
of the land. Farnsworth vy. Barret, 
146 Ky. 556, 142 SW 1049. (2) Pos- 
session as necessary to suit to quiet 


ee to mining ground see supra 
§ i 

30. Alabama Fuel, ete, Co. v. 
Broadhead, 210 Ala. 545, 98 S 789. 


But see Birmingham Fuel Co. v. 
Boshell, 190 Ala. 597, 67 S 403 (hold- 
ing that after the severance of min- 
erals in situ from the surface, pos- 
session of the surface is not posses- 
sion of the minerals, for the sever- 
ance creates two closes adjoining but 
separate). 

Possession of surface as not ad- 
verse possession of mineral see supra 


§ 447, 
Sl. Alabama “Muel, sete? (Co. =v; 
Broadhead, 210 Ala. 545, 98 S 789; 


McPherson v. Thompson, 203 Ky. 35, 
261 SW 853; Eli v. Trent, 195 Ky. 26, 
241 SW 324; Foxwell v. Justice, 191 
Ky. 749, 281 SW 509; Farnsworth v. 
Barret, 146 Ky. 556, 142 Sw 1049; 
McBurney v, Glenmary Coal, etc., Co., 
121 Tenn. 275, 118 SW 694. 

32. Farnsworth y. Barret, 146 Ky. 
556, 142 SW 1049. 

Possession as essential to suit to 
quiet title to mining property in gen- 
eral see supra § 494, 

3S. Ill.—Attebery v. Blair, 244 Ill. 


363, 91 NE 475, 135 AmSR 342. 

Ky.—Imperial Elkhorn Coal Co. v- 
Webb, 190 Ky. 41, 225 SW 1077, 1078 
[quot Cye]. 

Miss.—Moss v. Jourdan, 129 Miss. 
598, 92 S 689. 

Okl.—Wright v. Carter Oil Co., 97 
OR). (46,.223'°P 836: 

Pa.—Youghiogheny River Coal Co. 
v. Allegheny Nat. Bank, 211 Pa. 319, 
60 A 924, 69 LRA 687. . 

Tex.—Henderson v. Chesley, (Civ. 
A.) 273 SW 299. 

34. Marvin v. Brewster Iron Min. 
Cont 55 Na: 538, 13: Am Rr322: 

35. Phillips v. Collinsville Granite 
Co., 123 Ga. 830, 51 SE 666. 

{a] Thus, where the ownership of 
the surface and the mineral interest 
are in different persons, and the min- 
eral is of such a character that it 
can be worked only from above, after 
removing the surface soil (for ex- 
ample, granite), the owner of the 
minerals has no right to remove his 
property until it has become exposed 
by the,removal of the soil. Phillips 
v. Collinsville Granite Co., 123 Ga. 
830, 51 SE 666. 

36. Wilmore Coal Co. v. Brown, 
147 Fed. 931 [aff 153 Fed. 143, 82 CCA 
295 (certiorari den 209 U. S. 546, 28 
SCt 758, 52 L. ed. 920)]; Sledge v. 
Stolz, 41 Cal. A. 209, 182 P 340; East- 
ern Kentucky Mineral, ete, Co. v. 
Swann-Day Lumber Co., 148 Ky. 82, 
146 SW 4388, 46 LRANS 672; Arnold 
v. Cramer, 41 Pa. Super. 8 

37. Eastern Kentucky Mineral, 
ete., Co. v. Swann-Day Lumber Co., 
148 Ky. 82, 146 SW 4388, 46 LRANS 


672. 
Sledge v. Stolz, 41 Cal. A. 209, 
182) P34 0: 

39. Wilmore Coal Co. v. Brown, 
147 Fed. 981 [aff 153 Fed. 143, 82 
CCA 295 (certiorari den 209 U. S. 
546,° 28 SCt 758, 52 L. ed. 920)]; 
Arnold _v. Cramer, 41 Pa. Super. 8. 

40. Eastern Kentucky Mineral, 
etc., Co. v. Swann-Day Lumber Co., 
ae Ky. 82, 146 SW 438, 46 LRANS 

41. Bodcaw Lumber Co. v. Goode, 
160 Ark. 48, 254 SW 345, 29 ALR 578, 

42. Bodeaw Lumber Co. v. Goode, 
supra; Horseshoe Coal Co. v. Fields, 
207 Ky. 172, 268 SW 1078; Adams v. 
Elkhorn Coal Corp., 199 Ky. 612, 251 
SW 654; Sore v. Frederick, 255 Pa. 
617, 100 A 481; States Oil Corp. v. 
Ward, (Tex. Commn. A.) 236 SW 
446 [rev (Civ. A‘) 223 SW 250]. 


For later cases, developments and changes in the law see cumulative Annotations, saime title, page and note number, 
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the mineral must be removed,*? and except where 
by statute such right may be lost by ronuser.** 
Where a grantor of land reserves title to minerals 
with a right to enter on the land within a specified 
time to remove the minerals, he loses the right to 
enter if he does not exercise it within the time 
specified ;4° but he does not lose title to the minerals 
and may remove them by any means or system which 
does not require the use of the surface conveyed.*® 
i. Incidental Rights or Servitudes of 
Owner of Minerals‘7—(1) In General—(a) Express 
Where specified surface 
rights are expressly granted or reserved in connec- 
tion with the mineral rights, the intention of the 
parties as determined by the general rules of con- 
struction govern in determining the extent of the 
mineral owner’s rights,#®.and liability for compensa- 
tion for the use of the surface.t? Where the grantee 
of mineral rights is given the right to use as much 
of the land as he deems necessary or convenient 
to his ‘business, he may, where it is necessary or 


[§ 570] 


Rights or Servitudes. 


[a] Tllustration.—A conveyance of 
coal, with the right to the purchaser 
to make specified uses of certain side- 
tracks, rights of way, and structures 
on the surface, is an absolute con- 
veyance of the coal without limita- 
tion of time for removal, notwith- 
standing a clause restricting the use 
or removal of the timber to the term 
of twelve years. Horseshoe Coal Co. 
v. Fields, 207 Ky. 172, 268 SW 1078. 

43. Greek v. Wylie, 266 Pa. 18, 109 
A 529. 

[a] It is not inconsistent with the 
grant of a fee in coal that a term 
is fixed for its removal. Greek v. 
Wylie, 266 Pa. 18, 109 A 529. 

44. See infra § 578. 

45. Strunk y. Morris Run Coal Min. 
Conn Leas 48 5 ad 40 AS 51 OF 

Inoss or termination of mining 
rights generally see infra §§ 577-579. 

46. Strunk v. Morris Run Coal Min. 
Cone2id “Pap 148,014 “A551 9% 

47. Iateral and subjacent support 
of surface and injuries thereto see 
infra IV, D. 

Operation of mines, quarries, and 
wells generally see infra IV 

48s. U. S—Steinman Dev. Co. v. W. 
M. Ritter Lumber Co., 290 Fed. 832 
{aff 290 Fed. 841]. 

Cal.—Dietz v. Mission Transfer Co., 
25 P 423. 

Ind.—Carr vy. Huntington Light, 
etGe- Co. 83 ind. jean T0e NB) 552s 
Heller v. Dailey, 28 Ind. A. 555, 63 NE 
490. 

Iowa.—Sherwood v. Greater Mam- 
moth Vein Coal Co., 193 Iowa 365, 
185 NW 279; Moore v. Price, 125 Iowa 
35 SFT OTENIW "91; 

Ky.—Bolen v. Standard-Elkhorn 
Coal Co., 275 SW 3872; Imperial Elk- 
horn Coal Co. v. Webb, 190 Ky. 41, 
225 SW 1077, 1078 [quot Cyc]; Dun- 
ean v. American Standard Asphalt 
Go., 97'-SW. 392, 30 KyL 

Mich.—Erickson v. Michigan Land, 
ete., Co., 50 Mich. 604, 16 NW 161. 

Y.—Genet v. Delaware, etc., 
Canal ak 122 Nae) 06) 02.5) INE: 922 
[aff 56 N. Y. Super. 27, 4 NYS 880]. 

Oh.—Harris v. Ohio Coal Co., 57 
Oh. St. 118, 48 NE 502. 

Pa.—Heningkamp v. Valley SmokKe- 
less Coal Co., 274 Pa. 186, 118 A 28; 
Potter v. Rend, 201 Pa. 318, 50 A 
821; Webber v. Vogel, 189 Pa. 156, 
42 A.4; Webber v. Vogel, 159 Pa. 235, 
28 A 226; McKnight v. Manufactur- 
ers’ Natural Gas Co., 146 Pa. 185, 23 
A 164, 28 AmSR 790; Lillibridge v. 
Lackawanna Coal Co., 143 Pa. 2938, 22 
A 1035, 24 AmSR 544, 13 LRA 627; 
McCracken v. Gumbert, 131 Pa. 36, 18 
A 1068; McCloskey v. Miller, 72 Pa. 
151; Cubbage v. Pittsburg Coal Co.. 
29 Pa. Super. 341; Farrar v. Pitts- 
burgh, ete., Coal Co., 28 Pa. Super. 
280; Park Coal.Co. v. O'Donnell, 7 
LegGaz 149, 4 LuzLegReg WAY 


Va. : 
ilton, 119 Va. 271, 89 SE 305, AnnCas 
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1917E 60. 

W. Va.—Jones vy. Island Creek Coal 
Co., 79. W. ‘Va. 532.91 SE 391. 

[a] Mutual rights and duties.—A 
deed giving a grantee the right to 
use the land in any manner “deemed 
necessary or convenient,’ and_ to 
build,’ maintain, and operate specified 
buildings and specified machinery on 
the land whenever “deemed necessary 
and convenient’? for the full enjoy- 
ment of the property rights and priv- 
ileges granted, and reserving to the 
grantor the right to use the surface 
of the land so far as such use is con- 
sistent with the rights conveyed to 
the grantee, entitles the grantee or 
its Successor to use as much of the 
surface for mining purposes as it 
deems necessary or convenient, and 
precludes the surface owner from 
using any such part of the surface 
as will interfere with the grantee’s 
right to build the specified buildings 
and operate the specified machinery 
and mining equipment deemed neces- 
sary or convenient by the grantee, 
the grantee’s right so to use the land 
not depending on a reasonable neces- 
sity. McIntire v. Marian Coal Co., 
190 Ky. 342, 227 SW 298. 

{[b] Railroad right of way.—(1) 
Where an owner of lands sells the 
coal thereunder to a coal company 
which is generally known to be at- 
tempting to acquire all the coal in 
that particular field, and grants to 
the company a railroad right of way 
to and from any mine or mines, the 
right of way, both by its express 
terms and in view of the circum- 
stances surrounding the parties, is 
not limited to a right of way for a 
railroad to a mine located on the 
grantor’s land, nor even to a mine 
on land at the time owned by the 
grantee company, but includes a 
right of way to any mine in that field. 
Sherwood v. Greater Mammoth Vein 
Coal Co., 193 Iowa 365, 185 NW 2739. 
(2) A deed of minerals in the land 
with exclusive rights of way for any 
and all railroads thereafter located 
on the land, by the grantor or by 
the grantees, or by any person or 
corporation with or without the au- 
thority of either of such parties, does 
not give to the grantees of the min- 
eral rights all rights of way for rail- 
roads over the land, no matter by 
whom they were thereafter located 
or whether rightfully or wrongfully 
located. Louisville, ete. R. Co. v. 
Letcher County Coal, etc., Co., 195 
Ky. 297, 243 SW 45. 

{e] Right not included.—A sale of 
coal underlying land and two acres 
of the surface for a shaft and engine 
house gives the grantee no right to 
use a shaft constructed thereon for 
the purpose of mining coal on ad- 
joining land. Moore vy. Price, 125 
Iowa 353, 101 NW 91. 

{d] Use of outside area.—A deed 
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convenient to do so, use and occupy the whole sur- 
face of the land,®°® even to excluding the surface 
owner and taking his house and garden by making 
compensation therefor.>+ 
mineral owner is given a license to use certain 
surface materials or substances does not prevent the 
surface owner from making use thereof where not 
needed by the grantee;°? and where a grant of 
mineral rights expressly reserves or excepts cer- 
tain rights or privileges in the surface of the land 
for the benefit of the grantor, he or his successors 
in title may subsequently grant such rights or 
privileges to another.°* 
into, over, and under the land for the purpose of 
mining and marketing the minerals does not limit 
the grantee to a single way,°* but includes all ways 
that are useful and convenient, or necessary and 
proper, in the mining operations.®® 

Use of adjoining land. A grant of the right to 
use an adjoining tract in connection with the mining 
constitutes an easement therein,®® and the improve- 


But the fact that the 


A grant of necessary ways 


conveying coal, with the necessary 
privileges through and under the 
lands for opening, mining, and mar- 
keting coal, and the privilege of a 
road or right of way from the main 
entrance to coal along a designated 
line, confers no right to use the sur- 
face outside the area of underlying 
coal for erecting and maintaining a 


coal chute and other structures. 
esas v. Kraus, 264 Pa. 293, 107 A 
49. So ag v. Hays, 115 Kan. 88, 
222. P 
50. Meintire v. Marian Coal Co., 


190 Ky. 342, 227 SW 298. 

51. McIntire v. Marian Coal Co:; 
supra, 

5@. Steinman Dev. Co. 

Ritter Lumber Co., 290 Red. ce att 
290 Fed. 841]. 

53. Louisvilles* etejy. RiytCos tiv 
Letcher County Coal, ete., Co 196 Ky 
297, 243 SW 45. 

[al Tliustration.—A provision in a 
deed conveying mineral rights in a 
tract of land, that there was to be 
no depot erected on a portion thereof, 
was an exception or reservation for 
the benefit of grantors and did not 
prevent them or their successors in 
title from thereafter conveying to a 
railroad company the right to erect 
a depot on_.that track. Louisville, 
etc., R. Co.»v. Letcher County Coal, 
ete;; “Cots. 195 Ky.) 29,7,, 243) Swi 4b. 

54, Preston County Coke Co. v. 
Elkins Coal, ete., Co., 82 W. Va. 590, 
96 SE 973. 

55. Duncan v. American Standard 
Asphalt Co., 97 SW 3:92, 30 KyL 84; 
Preston County Coke Co. v. Elkins 
Coal, ete.,) Co., 82° We Va. 590;,.96 SH 
9735 Jones v. island Creek Coal Cos; 
TOWae Viaeos2. Oi SHi39 1. 

{a] A grant of “free access to 
said land from any direction, by roads 
and other passways or means of exit 
and entrance,’ gives to the grantee 
the right to construct such roads, 
passways, or means of exit and en- 
trance aS might be necessary to get 
at the mineral, having due regard to 
the interests of the owner of the soil. 
Duncan v. American Standard As- 
phalt Co., 97 SW 392, 30 KyL 84. 

{b] Tramroad.—A conveyance of 
minerals with the right to use the 
surface for tramroads, ete. to re- 
move such minerals from other lands, 
gave an easement of way appurtenant 
to the grant of minerals and gave the 
grantee the right to construct a tram- 
road to haul timber across the sur- 
face to manufacture it into lumber 
for use in mining minerals granted, 
as well as minerals on other lands. 
Jones v. Island Creek Coal Co., 79 
Wi. Va. 532; 92° SH 389i. 

56. Park City Meat Co. v. Com- 
stock Silver King Min. Co., 36 Utah 
145, 103 P 254. 

Easements generally see Easements 
LOR Cord. prs. 
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ments placed thereon, together with the tract, con- 
stitute an appurtenance to the mine.** 

[§ 571] (b) Implied Rights or Servitudes in Gen- 
The general rights of an owner of minerals 
are not limited by a power or 
privilege particularly mentioned in the grant or res- 
ervation,®°® but inelude such rights and privileges 


eral. 


in lands, however, 


as are necessarily implied from 


granted ;°® and, unless the language of the convey- 
ance repels such a construction,”° as a general rule, 
a grant or reservation of mines or minerals gives 
to the owner of the minerals the incidental right 
of entering, occupying, and making such use of the 
surface lands as is reasonably necessary in explor- 
ing, mining, removing, and marketing the minerals,*? 
and such right does not 
require or depend upon a covenant for compensa- 
But where the grantee of minerals owns 
adjoining land through or over which it is prac- 
ticable for him to mine and remove the minerals 


including oil and gas;°? 


tion.®? 


Park City Meat Co. v. Com- 
Co., 36 Utah 


57. 
stock Silver King Min. 
145, 103 P 254. 

58. Marvin v. Brewster Iron Min. 
Co: 55 N.Y. 538, 13. AmR 322. 

59. Himler Coal Co. v. Kirk, 205 
Ky. 666, 266 SW 355; Genet v. Dela- 
ware, etc., Canal Co., 22 INi Ye 2505; 
25 NE 922 [aff 56 N. Y. Super. 27, 4 
NYS 880]. And see cases infra 


note 61. 

{a] Connection with adjoining 
land.— Where the right is given to 
the grantee to mine from adjoining 
lands through a shaft on the grantor’s 
land, it necessarily implies a grant 
of means of access to those lands 
from the grantor’s land, and the 
grantee has the right to connect the 
headings and gangways on the grant- 
or’s property with the workings about 
a shaft on the adjoining land. Genet 
v. Delaware, etc., Canal Co., 122 N. Y. 
505, 25 NE 922 [aff 56 N. Y. Super. 27, 
4 NYS 880]. 

60. Davison v. Reynolds, 150 Ga. 
182, 103 SE 248; McIntire v. Marian 
Coal Co., 190 Ky. 342, 227 SW 298. 

[a] Surface rights expressly 
granted held not to depend on reason- 
able necessity. McIntire vy. Marian 
Coal Co., 190 Ky. 342, 227 SW 298. 

61. U. S—Oman v. Bedford-Bowl- 
ing Green Stone Co., 134 Fed. 64, 67 
CCA 190. 

Ala.—Bagley v. Republic Iron, etc., 
Co., 193 Ala. 219, 69 S17; Louisville, 
etc., R. Co. v. Massey, 136 Ala. 156, 
33 S 896, 96 AmSR 17; Williams v. 
eeen, 48 Ala. 228, 4 S 350, 5 AmSR 

68. 

Cal.—Dietz v. Mission Transfer Co., 
95 Cal. 92,:30 PB 380. 

Colo.—HEvans Fuel Co. v, Leyda, 236 
P 1023. 

Ga.—Davidson v. Reynolds, 150 Ga, 
182, 103 SE 248. 

Ill. Ewing v. Sandoval Coal, 
Cor LhOe M1290. 

Ind.—Ingle v. Bottoms, 
73, 66 NE 160. 

Iowa.—Hammarstedt  v. 
182 Iowa 1356, 166 NW 7 

Ky. —Horseshoe Coal Co. vy. Fields, 
207 Ky. 172, 268 SW 1078; Himler 
Coal Co. v. Kirk, 205 Ky. 666, 266 SW 
355; Imperial Elkhorn Coal Co, v. 
Webb, 190 Ky. 41, 43, 225 SW 1077 
[quot Cyc]; Neal v. Finley, 136 Ky. 
346, 124 SW 348. 

Mass.—Green vy. 
21. 

Mo.—Young v. Young, 270 SW 653; 
Gordon v. Million, 248 Mo. 155, 154 
SW 99; Gordon v. Park, 219 Mo. 600, 
117 SW 1163; Wardell v. Watson, 93 
Mo. 107, 5 SW 605. 

Nebr._Fawn Lake Ranch Co. v. 
Cumbow, 102 Nebr. 288, 167 NW 75, 
AGO Leite Cyc]. 

N. Y.—Marvin v. Brewster Iron 
Min. Co.) 55) N.Y. 088) 14) AmR, 3:22. 

Oh.—Chartiers Oil Co. v. Curtiss, 


etc., 
160 Ind. 
geeneley, 


Putnam, 8 Cush. 
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venient.®* 


those expressly 


Aw Ohs (Cire C taiNanss 
Ct. 106 [aff 88 Oh, St. 594 mem, 106 
NE 1053 mem]. 

Okl.—Barker v. Campbell-Ratcliff 
Land Co., 64 Okl. 249, 167 P 468, 479 
[cit Cye]. 

Pa.—Friedline vy. Hoffman, 271 Pa. 
530, 115 A 845, 846 [cit Cyc]; Greek 
v. Wylie, 266 Pa. 18, 109 A’ 529; 
Chartiers Block Coal Co. v. Mellon, 
152 Pa. 286,25 A 597, 34 AmSR 645, 
18 LRA 702; Turner vy. Reynolds, 23 


593, 34 Oh. Cir. 


Pa. 199; Snowden v. Cavenaugh, 10 
Kulp 1. 
Tenn.—Northeut v. Church, 135 


Tenn. 541, 188 SW 220, AnnCas1918B 
545. 

Tex.—Donnell vy. Otts, (Civ. A.) 230 
SW 864. 

Utah.—Lynch v. Coviglio, 17 Utah 
106, 538 P 983. 

Ww. Va.—Squires v. Lafferty, 95 W. 
Varc0iGul21 Shy 90918 ieit Cyel: 

Eng.—-Smith Vv. Darby, Ogee oe 7S 
716; Cardigan v. Armitage, 2 B. & & 
LORS, ECL, 93, 107 Reprint 356; Row- 
botham v. Wilson, Gs ley JOR KOcIg) 348, 11 
Reprint 463, 17 ERC 647; Proud v. 
Bates, 11 Jur. N. S. 441. 

Alta.—Fuller v. Garneau, 50 Dom 
LR 405, [1920] 1 WestWkly 154 [app 
dism 15 Alta L. 194, 51 DomLR 307]. 

[a] Easements in balance of land. 
—A covenant to convey the mineral 
in a part of certain lands, together 
with all necessary mining rights, in- 
cludes a conveyance of such ease- 
ments in the balance of the land as 
are necessary to accomplish the min- 
ing and removal of the mineral. Neal 
v. Finley, 136 Ky. 346, 124 SW 348. 

[b] Right of way over land.—(1) 
Where a party covenants to convey 
the mineral together with the neces- 
sary mining rights in certain land 
which is a parcel wholly within a 
larger boundary of his land, a right 
of way over the land not conveyed, 
as of necessity, is included in the 
covenant. Neal v. Finley, 136 Ky. 
346, 124 SW 348. (2) Where coal pur- 
chased is surrounded by other land 
of the vendor, the vendee has the 
right to cross such other lands in the 
mining and removal of the coal. 
Greek v. Wylie, 266 Pa. 18, 109 A 529. 

62. Lovelace v. Southwestern Pe- 
troleum Co., 267 Fed. 513 [aff 267 
Fed. 504]. And see generally infra 


The easements of access im- 
plied in a simple grant or reservation 
of minerals are applicable to a reser- 
vation of grant of oil and gas rights. 
Lovelace v. Southwestern Petroleum 
Co., 267 Fed. 513 [aff 267 Fed. 504]. 

63. Marvin v. Brewster Iron Min. 
Con SoUNG Y¥.7538)113 Ames 20) 

64. Friedline v. Hoffman, 271 Pa. 
530, 115 A 845, 

65. Marvin v. Brewster Iron Min. 
Co., 55 N. Y. 588, 18 AmR 322; Baker 
v. Pittsburgh, ete.,, R. Co.,,219 Pai 398- 


Particular rights or privileges. 
with this general rule an owner of minerals may 
sink shafts or construct drifts or wells through the 
surface for the purpose of exploring and opening a 
way to his underlying minerals;®° remove or use 
so much of the containing strata, above and below, 
as may be reasonably required for the proper mining 
of the mineral;®* construct drains®? and tunnels;°* 
construct such roads, passways, 
gress and egress as may be necessary to get at 
and remove the minerals;°? construct a tramroad 
from the mine to be used in connection with the 
mining operations, if fairly necessary ;7° erect and 
maintain a tipple,’* and generally employ all rea- 
sonable means and necessary appliances requisite 
to the proper working of the mine or minerals,*? 
except that, where the right, granted or reserved, is 


[ss eh 


granted, he is not entitled to use the surface over 
the minerals for mining purposes, because more con- 


In accordance 


or means of in- 


68 A 1014; Chartiers Block Coal Co. 
v. Mellon, 152 Pa. 286, 25.A 597, 84 
AmSR 645, 18 LRA 702; Mansfield 
Coal, ete, Co... v.. Royal: Gas Go_,-27 
PittsbLegJNS (Pa.) 70. And see 
cases supra note 61. 

66. Moore v. Indian Camp Coal 
Co., 75 Oh. St. 493, 80 NE 6; Batten 
Pooll v. Kennedy, [1907] 1 Ch. 256. 

67. Genet v. Delaware, etc., Canal 
Co.,. 122 IN. Y¥..505, 25 NE 922 [aff 56 
N. Y. Super. 27, 4 NYS 880]. 


68. Genet v. Delaware, etc., Canal 
Col, Supra. 
69.57) Oman te Ve Bedford - Bowling 


Green Stone Co., 134 Fed. 64, 67 CCA 
190 [aff 134 Fed. 441]; Duncan v. 
American Standard Asphalt Cox) 49% 
SW 392, 30 KyL 84; Pearne v. Coal 
Creek Min., etc., Co., 90 Tenn. 619, 18 
SW 402. 

''70. Duncan v. American Standard 
Asphalt Co., 97 SW 392, 30 Kyl 84; 
Porter v. Mack Mfg. Co., 65 W. Va. 
636, 64 SE 853. 

71. Imperial Elkhorn Coal Co. v: 
Webb, 190 Ky. 41, 225 SW 1077. 

72, Ala.—Williams v. Gibson, 84 
Ala. 228, 4 S 350, 5 AmSR 368. 

Cal.—Dietz v. Mission Transfer 
Cor 95 Cal..92, 305 Ps80. 

Ga.—Georgia Iron Ore Co. v. Jones, 
152.'Ga., $49) 12 ESR S72. 

Ky.—Imperial Elkhorn Coal Co. v. 
Webb, 190 Ky. 41, 48, 225 SW 1077 
[quot Cyc]. 

Mo.—Wardell v. Watson, 93 Mo. 
SO 5 SW 605. 

Y.—Marvin v. Brewster Iron 
Min. Cor, 55 IN... Yi. 7588) 1s Aminy s22. 

Eng. —Dand v. Kingscote, 6M. & W. 
174, 151 Reprint 370. 

[a] Use of new methods.—An 
owner of minerals in land may keep 
pace with the progress of invention 
and ingenuity so far as is necessary 
to a profitable working of his prop- 
erty in competition with rivals; he 
may adopt new and improved methods 
which are usually availed of in the 
same business, when the use thereof 
is necessary to him. Marvin v. 
Brewster Iron Min. Co., 55 N. Y. 538, 


13 AmR 322. 
{b] Improvements questions of 
fact.—What improvements are rea- 


sonably necessary for the profitable 
working of a mine, and to what ex- 
tent the surface may be occupied for 
this purpose, are questions for the 
jury. Williams v. Gibson, 84 Ala. 228, 
4 S 350, 5 AmSR 368; Imperial Elk- 
horn Coal Co. v. Webb. 190 Ky. 41, 43, 
225.SW 1077 [auot Cyc]. 

[c] Pumping station.—An ambigu- 
ous conveyance of oil and gas with 
rights of conduits and machinery will 
be construed as giving the right to 
erect a pumping station on the land, 
one having been erected and operated 
without objection for fourteen years. 
Collison v. Philadelphia Co., 233 Pa. 
350, 82 A 474. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§§ 571-573] 


to mine in a specified manner, it does not give 
the right to mine in a different manner.” 
A grantee of minerals 
eannot assert a way of necessity over the land of 
a stranger to remove such minerals.*4 

[§ 572] (c) Limitations of Rights in General. 
The surface rights of a mineral owner are limited 
to so much of the surface and such uses thereof 
as are reasonably necessary properly to mine and 
carry away the minerals,’®> and are also subject 
to the limitation that he does not use the surface 
in such a way as unnecessarily to destroy or in- 
But he is not limited by the fact that 
his acts may cause inconvenience to the surface 
In the absence of an express grant or 
license, the mineral owner has no right to use 
appliances and facilities belonging to the surface 
owner,’® even though such use will cause the latter 
Ordinarily a mine owner can- 
not justify the use of the surface for the length- 
ened keeping of his mineral products,*° the long 
continued deposit of rubbish from the mine,*t the 
erection of buildings for the storage of materials, 


Over land of stranger. 


jure it.76 


owner.*? 


no inconvenience.” 
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the housing of animals, or the use of artisans,** 


73. Brady v. Smith, 181 N. Y. 178, 
73 NE 963, 106 AmSR Gye ee AunCas 
636; Friedline v. Hoffman, 2d Pa. 
530, 115 A 845. 

[a] Tllustration.—A deed to land 
largely covered with limestone and 
granite, rising above the natural sur- 
face, which reserves to the grantor 
all “mines and minerals’ which may 
‘Ye found on the land, with the right 
of entry to dig and carry the same 
away, does not give a right to open 
quarrying and blasting, but such 
right passes to the grantee. Brady 
Voecmith, 18h Ne Y. 278) %3 INE: 963, 
106 AmSR 531,22 AnnCas 636. 

{b] Where parties have agreed as 
to the method of access to coal under 


land, the law will not imply a dif- 


ferent way, although more conven- 
jient. Friedline v. Hoffman, 271 Pa. 
530, 115 A 845; Titus v. Poland Coal 
Co., 263 Pa. 24, 106 A 90. 

74. McBurney v. Glenmary Coal, 
ete., Co., 121 Tenn. 275, 118 SW 694. 

75, Ala.—Williams v. Gibson, 84 
Ala. 228, 4 S 350, 5 AmSR 368 

Till. — Continental Clay Co. v. Illinois 
Kaolin Co., 232 -Ilk A. 596. 

Iowa.—Moore v. Price, 125 Iowa 
353, 101 NW 91. 

Ky. —Imperial Flkhorn Coal Co. v. 
Webb, 190 Ky. 41, 43, 225 SW 1077 
{quot Cyc]. 

Pa.—Friedline v. Hoffman, 271 Pa. 
530,.115 A 845; Greek v. Wylie, 266 
Pa. 18, 109 A 529. 

[a] Coke ovens.—The right to use 
the surface for a coke oven is not 
conveyed by a grant of mining rights. 
Williams v. Gibson, 84 Ala. 328, 458 
350, 5 AmSR 368. 

76. Colo.—Barker v. Mintz, 73 Colo. 
2625). 215.8)\534. 

Ky ——Dunean y. American Standard 
Repnoit Co., 97 SW 392, 30 KyL 84. 

Md.—Piedmont, fetes, -Coal s Co. ay, 
Kearney, 114 Md, 496, 79 A 1013. 

N. Y.—_-_ Marvin v. Brewster Iron 
Min. Co., 55 N. Y. 538, 13. AmR 322. 

Ww. Va.—Preston County Coke Co. 
v... lulkins. ‘Coal, -ete., Co.,° 82 W. Va. 
590, 96 SE 973. 

Ene. —Hext v. Gill, L. R!7 Ch. 699, 
17 ERC 429. 

N. B.—McMahon v. Berton, 7 N. B. 
321. 

[a] Removing soil.— Where a con- 
veyance of land excepts and reserves 
all oil, coal, and other minerals, a 
grantee of the minerals cannot, under 
a reservation giving him the right “to 
use so much land as may be conven- 
jent or necessary ... for the con- 
venience or proper operation of... 
mines,” scrape off and remove all the 
soil from above the coal, since the 
word “use” cannot mean to destroy. 
Barker v. Mintz, 73 Colo. 262, 215 P 


534, 

[b] A small garden of a tenant of 
the surface is not Such an improve- 
ment as precludes the mine owner 
from the exercise of his right to 
openings convenient for mining. 
Preston County Coke Co. v. Elkins 
stew ete., Co., 82 W. Va. 590, 96 SH 

Lateral and subjacent support see 
infra IV, D. 

Liability for injuries to property 
generally see infra IV, D. 

77. Preston County Coke Co. v. 
Elkins Coal, etc., Co., 82 W. Va. 590, 
96 SE 973. 

78. Bedford-Bowling Green Stone 
Co. v. Oman, 134 Fed. 441 [aff 134 
Fed. 64,. 67... CCA (190); . Imperial 
Elkhorn Coal Co. v. Webb, 190 Ky. 41, 
43, 225 SW 1077 [quot Cyc]. 

{a] A railroad track belonging to 
the vendor cannot be used by a 


grantee of mineral, in the absence of | 


an express grant or license. Oman v. 
Bedford-Bowling Green Stone Co., 134 
Fed. 64, 67° CCA 190. 

79. Bedford-Bowling Green Stone 
Co. v. Oman, 134 Fed. 441 [aff 184 Fed. 
64, 67 CCA 190]; Imperial Elkhorn 
Coal mae . Webb, 190 Ky. 41, 43, 225 
SW 1077 [quot Cyc]. 

80. Marvin v. Brewster Iron Min. 
CON BOOMUN TEYe, 2G Seen o EATS temo 
Chartiers Oil Co. v. Curtiss, 14 Oh. 
Cir CEPN GS. souse se Onwoir Cts 106 
[aff 88 Oh. St. 594 mem, 106 NE 1053 
mem]. 

{a] Storage rights for oil and gas 
will be limited to such as are inci- 
dental to the immediate production 
and marketing of the oil. Chartiers 
Oe Cos iven Curtiss; 14 7Oh: {Cir 
INGE Sew Iowoss Ohi Ciry Cr. pL 6s aliatt 
88 Oh. St. 594 mem, 106 NE 1053 
mem]. 

81. Marvin v. Brewster Iron Min. 
Co., 55 N. Y. 538, 13 AmR 322: 

s2. Marvin v. Brewster Iron Min. 
Co., supra. But see Barker v. Mintz, 
73 Colo. 262, 215 P 534 (where the 
ownership of the surface is separate 
from that of the underlying minerals, 
and the deed reserves the right to 
use the land to mine and transport 
the minerals, the owner of the min- 
erals is entitled to erect on the land 
his dwelling house and stables, cor- 
rals, and bunkhouses). 

83. Bolen v. Standard - Elkhorn 
Coal ‘Co., (Ky.) 275 SW. 372. 

{a] Illustration.— An owner of 
minerals. in and under the surface, 
who has the “right to erect thereon, 
maintain and remove therefrom all 
such structures as may be deemed 
necessary or convenient for’ such 
owner, is entitled to construct miners’ 
houses on such part of the surface as 
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unless such right is expressly granted;%* nor has 
he the right to use the surface of grantor’s land 
for the transportation of minerals from adjacent 
lands,** or to pollute a watercourse on the land.*® 

Dumping waste from tunnel. 
struct and use a mining tunnel does not include 
the right to dump waste, rock, and débris on the 
surface of the grantor’s land or claim,’* except 
to the extent that such dumpage is required by 
the reasonable necessities of- the situation,®’ the 
reasonableness of the necessity for such dumping be- 
ing a question of fact to be determined from the 
circumstances of the ecase.*§ 

[§ 573] (2) Use of Mine or Tunnel Space. Where 
there are no restrictions in the grant, reservation, 
or exception, the space which may be left by the 
removal of the mineral and by the removal of so 
much of the containing strata as may be reason- 
ably required for the operation of mining remains 
a part of the property of the mine owner : until 
the exhaustion of the mine,®® and may be used by 
him during the continuance of the estate as he may 
see fit,°° provided that such user does no unneces- 


A right to con- 


is not used for agricultural purposes. 
Bolen vy. Standard-Elkhorn Coal Co., 
(Ky.) 275 SW 372. 


84. Shaulis v. Quemahoning Creek 
Coal Co., 262 Pa. 535, 105 A 826. 
[a] Dllustration.—A deed of coal 


giving grantee right to mine and re- 
move it and “‘the free and unrestrict- 
ed right to remove and carry away, 
under said described premises, other 
coal belonging to or that may here- 
after belong to’ the grantee, did not 
give grantee right to transport other 
coal from adjacent lands over the 
grantor’s surface. Shaulis v. Quema- 


honing Creek Coal Co., 262 Pa. 535, 
105 A 826. 
85. Nebo Cons. Coal, ete., Co. v. 


bynch,) U4" Ky iin, 133s Wawes. 

86. Himrod v. Ft. Pitt Min., etc., 
Co., 238 Fed. 746, 151 CCA 596. 

87. Himrod v. Ft. Pitt Min., etc., 
Co., supra; Himrod v. Ft. Pitt. Min., 
etcn Con, 320 Fed. 80, 135 CCA 648; 
Yuba Iny. Co. v. Yuba Cons. Gold 
Fields, 184 Cal. 469, 194 P 19; Dewey 
v. Great Lakes Coal Co;, 236 Pa. 498, 
84 A 913. 

[a] MTllustrations.—(1) Where the 
land is conveyed in fee to the gov- 
ernment for use in constructing 
works: in aid of navigation, and the 
government conveys to a gold-min- 
ing corporation, the right of such 
corporation to deposit detritus on a 
tract of the land in which another 
company has succeeded to the orig- 
inal grantor’s mineral rights is lim- 
ited to what is reasonably necessary 
to enable it to conduct its dredge- 
mining operations on its own tract, 
etc. Yuba Imiv.!-Co:!*v., ubas Cons: 
Gold Fields, 184 Cal. 469, 194 P 19. 
(2) A grantee of coal under land, 

with free right to use the surface as 
far as necessary for mining, has the 
right to dump refuse at the mine 
entrance, using as much of the sur- 
face as is strictly necessary and 
reasonable. Dewey v. Great Lakes 
@oal"Co. 236: Pa: 498, 84 A 913. 

[b A conveyance of a tunnel 
right through specified ground with 
“appurtenances” includes the right of 


a dumpage on the _ grantor’s land. 
pore v. Alhambra Min. Co., 79 Fed. 
5 

88. Himrod v. Ft. Pitt Min., etc., 


Co., 220 Fed. 80, 1385 CCA 648. 


89. Moore v. Indian Camp Coal Co., 
75 Oh. St. 493, 80 NE 6. 
90. Attebery v. Blair, 244 Ill. 368, 


OT INE. 475, 135) Ams 342; Moore v. 
Indian Camp Coal Co,,. 75 Oh. St. 493, 
80 NE 6; Lillibridge v. Lackawanna 
Coal ’Cot, 143 Pay 293. 225A dosh 24 
AmSR 544, 13 LRA 627; Ramsay v. 
Blair,« 1 App. Cas. 701; Hardley vy. 
Granville, 3 Ch. D, 826, 17 ERC 458; 
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sary injury to the surface.®°' He may use such 
space for the purpose of transporting minerals 
or draining water from other mines.°* 

[§ 574] (8) Timber Rights or Servitudes.°* A 
grant of mining rights may expressly give the 
grantee the privilege or license of cutting and using 
timber needed for mining purpose, the extent of 
such right depending upon the terms of the par- 
ticular grant;°° and it has been held that, even 
though not expressly granted, such right or privilege 
is included in the phrase ‘‘usual rights and priv- 
ileges of mining’’ as used in a grant or reservation 
of mining rights.°® As such a license or privilege, 
when expressly granted is coupled with an inter- 
est, it is irrevocable,’ and is assignable along with 
the mineral.°* Where such grant is only of a por- 
tion of the timber, the grantor has the right to 
sell from time to time such timber as was not 
at the date of the grant and prior thereto usually 
considered mining timber;®® and the grantee may 
cut and use timber only when and in such quanti- 
ties as is reasonably necessary in the mining opera- 
tions.t He has no title to the trees,? and he 
cannot insist that the surface owner shall not cut 
timber, which, if left standing, will at some in- 


Bowser v. Maclean, 2 De G. F. & J. 95. 
415, 63 EngCh 324, 45 Reprint 682, 17 
PRC 453; Proud v. Bates, 11 Jur. N. 
S. 441. 


290 Fed. 841]; 


MINES AND MINERALS 


Steinman Dev. Co. v. W. 

Ritter Lumber Co., 290 Fed. 832 [aff 
McLemore v. 
Coal Corp., 203 Ky. 883, 263 SW 365; 


[§§ 578-575 


definite time in the future be useful to the grantee.® 
But it has been held that, where the grant gives 
the full right to take and use all timber required 
for any purposes, the grantee may sell the excess 
over that actually needed for mining purposes.* 

[§ 575] j. Rights of Surface Owner in Lower 
Strata. It has been held that a surface owner 
who has sold a stratum of minerals has a right 
of access through the stratum sold by shaft or 
well to the underlying strata, apart from any 
reservation in his deed,® and this right he may 
transfer to another.6 This right of access, how- 
ever, may be suspended during the operation of 
removing the stratum sold, to the extent of pre- 
venting any wanton interference with such re- 
moval;’ and after the removal of this stratum he 
may use'the space previously oceupied by the 
stratum which has been removed for his own pur- 
poses, either for'shafts or for wells to remove the 
underlying strata. If the surface owner, or his 
transferee, is unable to agree with the mineral 
owner as to the site of a well he wishes to drill 
through the mineral stratum, he may file a bill in 
equity to determine the location and terms upon 
which the well may be drilled.® 


M. [a] Thus, under a grant of coal, 
with the right to use surface timber 
for mining, the timber remains the 
property of the grantor until the 


Knott 


91. Moore v. Indian Camp Coal Co., 
75 Oh. St. 493, 80 NE 6. 

92. Schobert v. Pittsburg Coal, 
ete., Co., 254 Ill. 474, 98 NE 945, 40 
LRANS. 826, AnnCas1913B 1104; 
Moore v. Indian Camp Coal Co., 75 
Oh. St. 493, 80 NE 6; Westerman v. 
Pennsylvania Salt Mfg. Co., 260 Pa. 
140, 103 A 539, 15 ALR 943; Lilli- 
bridge v. Lackawanna Coal Co., 143 
Pa. 292, 22 A 1035, 24 AmSR 544, 13 
LRA 627; Robinson v. Wheeling Steel, 
ete., Co., CW. Va.) 129 SE 311. 

[a] In Virginia, however, it has 
been held that a coal company, hold- 
ing a deed conveying to it all the 
coal on, in, or under a tract of land, 
and owning and operating a coal lease 
on an adjoining tract, cannot use an 
underground haulway through the 
first tract, originally used for bring- 
ing out coal mined on such tract, to 
bring out coal mined on the second 
tract, the right to mine and remove 
coal being an “incorporeal heredita- 
ment,” an easement expressed, in, or 
incident to, the grant of fee, in 
the exercise of which the grantee 
cannot put an additional burden on 
the servient estate, as by such haul- 
ing of coal mined elsewhere. Clay- 
born v. Camilla Red Ash Coal Co., 128 
Va. 383, 389, 105 SE 117, 15 ALR 946 
(“We are unable to follow to their 
full extent the authorities upon this 
question, notwithstanding their high 
source and formidable array. They 
seem to us unsatisfactory and illog- 
ical in themselves, and at variance 
with fundamental legal principles. In 
taking this position we are not un- 
mindful of the credit which ought to 
be given to a long line of judicial 
precedent, and have broken away 
from it in this case with reluctance 
and after much deliberation. The 
question, however, as already indi- 
cated, ‘is an open one in Virginia. 
No rule of property can be said to 
have arisen in this State upon the 
subject. . . We are, therefore, not 
bound by precedent in this case, and 
are at liberty to follow the view 
which seems to uS most_.in accord 
with right and justice and with the 
legal principles applicable to the 
question’’). 

93. Moore v. Indian Camp Coal Co., 
75 Oh. St. 493, 80 NE 6. 

94. Right to cut timber on public 
mineral lands see Public Lands [32 
Cye 784]. , 


Duncan vy. American Standard As- 
phalt Co., 88 SW 124, 26 KyL 1067; 
Sun Lumber Co. v. Nelson Fuel Co., 
83 W. Va. 61; 106 SE 41: 
_ [a] Mlustration—A deed convey- 
ing mineral rights and authorizing 
the grantee to use any timber on the 
land conveyed in erecting works and 
for cross ties for a branch railroad 
includes timber necessary for the 
construction of a tramway and ore 
chute and for the building of a plat- 
form for a crusher and mill house and 
cross ties for the branch railroad, but 
gives no right to wood for fuel or 
repairs. Duncan v. American Stand- 
re ae yt Co., 83 SW 124, 26 KyL 
{[b] Right to use marked trees.— 
Although a conveyance of minerals 
with the necessary timber does not 
specify any particular trees, and title 
does not pass to any particular trees, 
and a subsequent conveyance of 
marked trees to another within ten 
years for removal does not convey 
title, persons claiming under a con- 
veyance of minerals can, when they 
start mining, use trees then on the 
land, including marked trees, if nec- 
essary, where the subsequent pur- 
chasers of the trees had knowledge 
of the mineral grantee’s rights. Mc- 
Lemore v, Knott Coal Corp., 203 Ky. 
833, 263 SW 3865. 


96. Jasper Land Co. v. Manchester 
Sawmills, 209 Ala. 446, 96 S 417. 
97. Steinman Dev. Co. v. W. M. 


Ritter Lumber Co., 290 Fed. 8382 [aff 
290 Fed. 841]; Sun Lumber Co. v. 
Nelson Fuel Cg., 88 W. Va. 61, 106 
SH 41. 

Revocability of licenses relating to 
real property generally see Licenses 
§§ 193-204. 

98. Steinman Dev. Co, v. W. M. 
Ritter Lumber Co., 290 Fed. 832 [aff 
290 Fed. 841]. 

Assignability of licenses relating 
to real property generally see Li- 
censes § 188. 

99. Steinman Dev. Ca. v. W. M. 
Ritter Lumber Co., 290 Fed. 832 [aff 
290 Fed. 841]. 

1. Steinman. Dey. Co. v. W. M. 
Ritter Lumber Co., supra; Haughey 
v. Arnold, 159 Ga. 2438, 125 SH 451; 
McLemore v. Knott Coal Corp., 203 
Ky. 833, 263 SW 365. 

2. McLemore v. Knott Coal Corp., 
supra; Godfrey v. Weyanoke Coal, 
ete., Cor, 82) Wi. Vian 660, 90 See ll soe 


grantee cuts and appropriates it, and 
until then the grantee owes the same 
duty to use reasonable care not to 
damage it as if the deed had not con- 
ferred such right to timber. Godfrey 
v. Weyanoke Coal, etc., Co., 82 W. Va. 
665, 97 SE 186. 

3. Steinman Dev. Co. v. W. M. 
Ritter Lumber Co., 290 Fed. 832 [aff 
290 Fed. 841]. 

4 Jones v. Island Creek Coal Co.,) 
79. W. Va. 632, 91 SH 391; 

5. Pennsylvania Cent. Brewing Co. 
v. Lehigh Valley Coal Co., 250 Pa. 
300, 95 A 471; Chartiers Block Coal 
Co. v. Mellon, 152 Pa. 286, 25 A 597, 34 
AmSR 645, 18 LRA 702; T. W. Phil- 
lips Gas, etc., Co. v. Manor Gas Coal 
Co.;, 68. Pa. Super: 372... Contra Jef- 
ferson Iron Works v. Gill, 9 Oh. Dec. 
(Reprint) 481, 14 CincLBul 112 (hold- 
ing that a person who sells a free- 
hold interest in coal under the sur- 
face without reservation of any 
rights does not have a way of neces- 
Sity to reach what lies under the coal 
from the surface by sinking a well 
through the mines). ‘ 

Injunction not granted to restrain 
surface owner see supra § 507. 

6G. DS Wir Phithips Gas) eter 1Gor tvs 
Manor Gas Coal Co., 68 Pa. Super. 

72. 

7. Chartiers Block Coal Co. v. Mel- 
lon, 152 Pa. 286, 25 A 597, 34 AmSR 
645, 18 LRA 702. 

[a] Injunction.—Where the owner 
of coal has not sustained any irre- 
parable injury by the sinking of oil 
or gas wells through the coal by the 
owner of the surface, a court of 
equity will not award an injunction 
to restrain the sinking of wells, 
especially where the effect of the in- 
junction would be to destroy the 
estate of the surface owner in the 
minerals below the coal. Chartiers 
Block Coal Co. v. Mellon, 152 Pa. 286, 
25 A 597, 34 AmSR 645, 18 LRA 702. 

8. Chartiers Block Coal Co. v. Mel- 
lon, supra. 

9. \T.. W. Phillips Gas; ete.; Co. v. 
Manor Gas Coal Co., 68 Pa. Super. 


372. 

[a] Illustrations.—(1) Where coal 
under land is sold with the right 
to mine without liability for damages 
to the surface, and the surface owner 
subsequently executes an oil and gas 
lease, the lessee has a right to drill 
a well through the coal, and, if he 
makes a proper but unsuccessful ef- 


Fe 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§§ 576-578] 
[§ 576] k. Vendor’s Lien. 


dor of minerals or 


CUrity. 


Geb 7 Gls a. 
Rights'*—(1) In General. 


rights are not separately assessed. 


fort to agree with the owner of the 
coal as to the site of the well, he may 
file a bill in equity to determine the 
location and terms upon which the 
well may be drilled. TT. W. Phillips 
Gas, etc.. Co. v. Manor Gas Coal Co., 
68: Pa: -Super.-372)' (2) “Tf, tin such a 
case, a bill has been filed without an 
adequate effort to reach an agree- 
ment, and the court below dismisses 
the bill, the appellate court will di- 
rect the bill to be reinstated, with 
directions that plaintiff shall make an 
effort to reach an agreement, but that, 
if he does not succeed, the court 
shali, from the testimony. already 
taken, determine where the well may 
be located, and the terms upon which 
it may be drilled. T. W. Phillips Gas, 
ete., Co. v. Manor Gas Coal Co., supra. 

10. See Vendor and Purchaser [39 
Cye 1787 et seq]. 


11. Cal.—Jones vy. Allert, 161 Cal. 
234, 118 P 794. 
bj Ill—Manning v. Frazier, 96 ,IIl. 
iS 

Ky.—Kennedy v. Hicks, 180 Ky. 
562, 203 SW 318. 

Tex. — Gammon v. Humphreys- 


Mexia Oil Co., (Civ. A.) 244 SW 162 
{mod on other grounds 113 Tex. 247, 
254 SW 296, 29 ALR 607]. 

Yukon T.—Donald -v. Winaud, 
(Yukon T.) 6 WestLR 151 [app dism 
6 WestLR 653]. 

[a] Thus, where the owner con- 
veys all the coal and other mineral 
under the land, with an express li- 
eense to enter and search therefor, 
and to dig, mine, explore, and occupy 
with the necessary structures, etc., 
and to mine and remove the coal, etc., 
for which grant the purchaser agrees 
to pay quarterly a stipulated price 
per ton, the grantor will have a vend- 
or’s lien on the coal and mineral not 


mined and removed. Manning v. 
Frazier, 96 Ill. 279. 
12. Humphreys-Mexia Co. v. Gam- 


mon, 113 Tex. 247, 254 SW .296, 29 
ALR 607 [mod (Civ. A.) 244 SW 162]. 
13. Jones v. Allert, 161 Cal. 234, 
118 P 794. See generally Vendor and 
Purchaser [39 Cyc 1826 et seq]. 

14. Jones v. Allert, supra. See 
generally Venior and Purchaser [39 
Cyc 1835]. 

15. ° Willetts v. Reid, 5 NYSt 175. 

16. By adverse possession see 
supra §§ 444-448. 

17. Shank v. Franklin Coal Co., 107 
Kan. 380, 191 P 482. 

18. Woodside v. Ciceroni, 93 Fed. 
1, 35 CCA 177; Shaw v. Caldwell, 16 
Cal, A. 1, 115 P 941; Outlaw v. Gray, 
463 N. C. 325, 79 SE’ 676. 

Revocation of licenses pertaining 
to real property generally see Li- 
censes §§ 193-204. 

19. Bodcaw Lumber Co. v. Goode, 
160 Ark. 48, 254 SW 345, 29 ALR 578. 

Taxation of mines, mining’ rights, 
and minerals see Taxation [37 Cyc 
TATTOO. 


Subject to the rules 
of law relating to vendors’ liens in general,!° a ven- 
mineral rights has 
thereon for the unpaid purchase price, particularly 
where such lien is expressly reserved,!2 unless he 
waives the lien,!* as by the taking of other se- 
Where the purchaser promises to give 
the vendor security on the minerals produced to 
secure payment of the purchase price, such promise 
creates an equitable lien, enforceable against the 
purchaser and those claiming under him. 

Loss or Termination of Mineral 
Mineral rights may be 
lost or terminated by the expiration of the period 
for which the grant or reservation was made;!7 and 
if the right is a mere right or license to take min- 
eral it may be revoked by the grantor.1§ 
mineral owner is not barred from the enjoyment of 
his rights by his failure to list the minerals for 


taxation and pay taxes thereon, where the mineral 
19 


MINES AND MINERALS 


a len 


exhausted,” 


But a 


20, Central” SBank? etc, | Co... v. 
Wyatt, 189 N. C. 107, 126 SE 93. 


21. Cues v. Gray, 163 N. C. 325, 
79 SE 67 

22. a —Sholl v. German Coal Co., 
139 Ill, 21, 28 NE 748. 


y.—Gregory v. Republic Coal Co., 
189 Ey 758, 225 SW 1074. 
Oh.—Moore v. Indian Camp Coal 
Cox 75 2Oh. (Sts 2493" - 8 0r INE '6. 
Pa.—Chartiers Block Coal Co. v. 
Mellons 52) Parr 280, coe Ay bome 34. 
AmSR 645, 18 LRA 702. 
Tenn.—McBurney We Glenmary 
ag ete., Co., 121 Tenn. 275, 118 SW 


23. Greek v. Wylie, 266 Pa. 18, 109 
A 529; Chartiers Block Coal Co. v. 
Mellons#i152 GPa. 28650 25e An 5 On 934 
AmSR 645, 18 LRA 702; McBurney 
v. Glenmary Coal, etc., Co., 121 Tenn. 
275, 118 SW 694. 

24. Greek v. Wylie, 266 Pa. 18, 109 
A> 529: 

200. JLexas) CoO.) .Vs. Davis, pid) Pex. 
321, 254 SW 304, 255 SW 601 [rev 
(Civ. A.) 232 SW 549]; Marnett Oil, 
ete., Co. v. Munsey, (Civ. A.) 232 SW 
867 [rev on other grounds 113 Tex. 
212, 254-SW 311]. 

26. U. S.—wWilmore Coal Co. v. 
Brown, 147 Fed. 981 [aff 153 Fed. 143, 
82 CCA 295 (certiorari den 209 U. S. 
546, 28 SCt 758, 52 L. ed. 920)]; Paine 
Vv. Griffiths, 86 Fed. 452, 30 CCA 182. 

Cal.—Payne v. Neuval, 155 Cal. 46, 
SO EPs ANG. 

Ill.— Watford Oil, etc., 
man, 233 Ill. 9, 84 
144. 

Kky.—Eastern 


Co. v. Ship- 
NE 53, 122 AmSR 


Kentucky Mineral, 


ete., Co. v. Swann-Day Lumber Co., 

He Ky. 82, 146 SW 438, 46 LRANS 
Pa. 

A 991, 


Tex.—Texas Co. v. Davis, 113 Tex. 
321, 254 SW 304, 255 SW 601 [rev 
(Civ. A.) 232 SW 549]; Thomason v. 
Ham, 113 Tex. 239, 254 SW 316 [aff 
(Civ. A.) 242 SW 525]; Munsey v. 
Marnet Oil, etc., Co., 113 Tex. 212, 254 
SW 311 [rev (Civ. A.) 282 SW 867]; 
Maynard y. Gilliam, (Civ. A.) 225 SW 
818 


[a] Facts insufficient to show 
abandonment.—Where a deed, convey- 
ing land, reserving the coal there- 
under, was duly recorded, and the 
grantor, some years afterward, left 
the state, never having mined the 
coal, and the taxes were paid by the 
owner of the surface, who took away 
wagon loads of coal at intervals, and 
there was some testimony that the 
owner of the coal had witnessed an 
agreement of sale by his grantee, 
without.mentioning the existence of 
the reservation, but the agreement 
was not introduced in evidence, and 
another witness testified that the 
owner of the coal, when he left the 
state, had said that all he left there 
was a small lot, claimed by another 
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Death. The death of one of the parties does not 
affect mineral rights which have been granted or 
reserved in fee.?° 
a mere privilege or license, it expires at the 
grantee’s death.*? 

Exhaustion of minerals. 
tained by the owner of minerals terminates when 
all the ininienals have been removed and the mine 
in which case the space the mineral 
occupied Leven to the grantor, the owner of the 
surface, by operation of law;7% and this rule apples 
although the minerals were granted in fee.’ 

[§ 578] (2) Abandonment, Release, or moder: 
Except where an absolute indefeasible title has been 
granted or reserved,?® the interest or rights of a 
mineral owner, under a grant or reservation of min- 
erals or mining rights, may be terminated by an 
abandonment thereof, particularly where a clause 
in the grant permits the grantee to abandon or 
surrender the minerals or mining rights,?* upon 


But where such rights constitute 


The right or title ob- 


person, the evidence was insufficient 
to show an abandonment of the coal 
by the grantor in the original deed. 
Huss v. Jacobs, 210 Pa. 145, 59 A 991. 

[b] What facts are sufficient to 
work such forfeiture depend to some 
extent upon the character of the min- 
eral or thing affected. Wilmore Coal 
Co. v. Brown, 147 Fed. 931 [aff 153 
Fed. 143, 82 CCA 295 (certiorari den 


209 5U. S..546,. 28 SCti 758, Sai eds 
920)]. 
{c] Abandonment as question of 


law or fact.—(1) Whether a grantee 
of a mineral right in land has aban- 
doned it is generally a question of 
fact, but where such grantee entirely 
and wholly fails to develop the land 
for thirty years, he must be deemed 
to have abandoned his right as a mat- 
ter of law. Eastern Kentucky Min- 
eral, etc., Co. v. Swann-Day Lumber 
Co., 148 Ky. 82, 146 SW 4388, 46 
LRANS 672. (2) If the estate cre- 
ated by an oil grant is of Such a na- 
ture as might be forfeited by aban- 
donment, the question whether an 
abandonment has occurred is one for 
the jury, where there is strong evi- 
dence to the contrary. Marnett Oil, 
ete., Co. v. Munsey, (Civ. A.) 232 SW 
867 [rev on other grounds 113 Tex. 
212, 254 SW 311]. 

{d] In Pennsylvania the owners 
of surface coal land do not acquire 
title to the underlying coal merely 
because the owner in fee of the coal 
ceases to mine it after having mined 
substantially all of it except so much 
as is necessary to support the sur- 
face. Muzzio v. Steele, 279 Pa. 226, 
123 A 776; Westerman y. Pennsyl- 
Vania, iSalt vite, Co... 260gmoa nt 40, 
103 A 539, 15 ALR 943; Republic 
Connellsville Coke Co. v. Century 
ConerCo). 6 Ba. Dist, Co: iis 

[e] Acts not constituting aban- 
donment.—The grantee of a one-half 
undivided interest in minerals, if 
minerals are shown to exist in pay- 
ing quantities within a year, did not 
abandon his interest by failing to de- 
velop the land, where he ascertained 
and satisfied the grantor that min- 
erals existed in paying quantities. 
Tickner v. Luse, (Tex. Civ. A.) 220 


SW 578. 
27. Paine v. Griffiths, 86 Fed. 452, 
30 CCA 182; Thomason v. Ham, 1138 


Tex. 239, 254 SW 316 [aff (Civ. A.) 
242 SW 525]. 

[a] TIllustration.—Where a grant 
of minerals, in, upon, and under a 
certain tract of land, with the right 
to mine and remove them and con- 
struct necessary buildings on the 
land, the grantee agreeing to develop 
the mines and pay the grantor a 
stipulated sum annually, contains a 


clause permitting the grantee “to 
abandon the said lands and mining 
at any time and remove buildings 


and fixtures’? the grantee’s title to 
the minerals and all other rights con- 
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giving a specified notice.?® 
Release. 


undivided interests.°° 


exercise of the mining rights.*? 
Nonuser. Under 


ferred by the contract terminated 
upon his abandoning the lands and 


mines. Paine v. Griffiths, $6 Fed. 
452, 30 CCA 182. 

23. Payne v. Neuval, 155 Cal. 46, 
99 P 476. 

[a] Waiver of notice.——Under a 


contract allowing the mineral owner 
to relinquish on a specified notice, 
the landowner may waive such no- 
Payne v. Neuval, 155 Cal. 46, 99 


Gilliam, (Tex. 

Civ. A.) 225 SW 818. 
30.. Davis v. Texas Co., (Civ. A.) 
» 232 SW 549 [rev on other grounds 
113 Tex. 321, 254 SW 304, 255 SW 


29. Maynard _v. 


- 601 
oe Preston County Coke Co. v. 
Elkins Coal, etc., Co., 82 W. Va. 590, 
96 SE 973. 
62. See~-La. Civ. Code arts 789, 


3549, 3528-3530, 3544, 3546, 3535; and 
other statutory provisions. 

33. Vander Sluys vy. Finfrock, 158 
la, 275, 103 S 730; Lee v, >~Giauque, 
154 La..491, 97 S 669; Wemple v. 
Nabors Oil, etc., CO:, 154 La. 483, 97 
S 666; Wetherbee v. Railroad Lands 
Co:, 153 La. 1059, 97 S 40; Sellington 
v. Producers’ Oil Co; 152 La. Sis 92 
S 742; Shaw v. Watson, 151 La. 893, 
92 S 375; Nabors Oil, LUC CO. Va 
Louisiana Oil Refining Co., 151 La. 
361, 91 S 765; Huie Hodge Lumber 
Cos aN. Railroad Lands CoO NLow Wliay 
197, 91 S 676; Frost- Johnson Lumber 
Coe N; Salling, 150 La. 756, 91 S 207. 

{a] When prescription does not 
run.— Where an oil well is drilled 
within ten years after reservation of 
oil, gas, and other valuable minerals, 
the prescription of ten years does not 
run against the servitude as to the 
particular tract. Lee v. Giauque, 154 
La. 491, 97 S 669. 

Effect of nonuser generally see su- 
pra § 448. 

34. See case infra this note. 

{a] In Louisiana (1) under Civ. 
Code arts 3459, 3460, 3549, 3556, a 
seller of mineral rights cannot bind 
himself or subsequent owners by an 
agreement that the real obligation 
or servitude thereby imposed on the 
land shall not be subject to the pre- 
scription liberandi causa, and a con- 
veyance of mineral rights, to be ex- 


ercised “at all times” or “at any 
time,” does not make such rights 
imprescriptible. Nabors Oil, ete., Co. 


v. louisiana Oil Refining Co., 151 
{DBS BASIE es SSye Aye 749) Where an 
owner of land sells and conveys the 
oil, gas, and other minerals, and 
thereafter conveys the land resery- 
ing to himself, his heirs and assigns, 
all oil, gas, and other minerals, the 
reservation does not inure to the 
benefit of the grantee of the mineral 
rights or interrupt the prescription 
liberandi causa against such grantee’s 
rights. Nabors. Cily ‘ete. Co: ov. 
Louisiana Oil Refining Co., supra. 

35. Frost-Johnson Lumber Co. v. 
pore Oil, etc., Co., 149 La. 100, 88 
S 723. 

{a] Thus the right to enter on 
land to bore and explore for oil and 
gas is not lost by prescription, un- 
* der Civ. Code arts 789, 3529, 3546, by 
the nonuser during the ten years fol- 


Upon such abandon- 
ment, the minerals revert to the original owners.”® 
; A release by an owner of an undivided 
interest in mineral rights does not affect the other 
Mining rights granted to- 
gether with a right to purchase the surface are 
not released or extinguished by a release only of 
the right of purchase, to one who takes it sub- 
ject to the mining rights and executed with knowl- 
edge of the intent of the releasee to devote the 
surface to uses not necessarily preclusive of the 


some statutes®? 
servitude to extract oil or gas or other 
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prescription.®® 
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under a grant or reservation may be lost or ex-~ 
tinguished by prescription, if it is not exercised’ 
within a specified period,?* even though 
or reservation contains words purporting 
a larger estate or interest,?* unless the 
the land recognizes the right within the 


the grant 
to convey 
owner of 
period of 


[§ 579] (8) Rescission, Cancellation, or Forfei- 
ture. A grant or reservation of minerals or mineral 
rights may be rescinded or set aside on the ground 
of fraud or misrepresentation,*® unless the party 


seeking to avoid the grant or reservation was not 


the right or 


minerals | representation,** 
lowing the execution of the deed con- 
veying the right, where, during such 
ten-year period, the vendor recog- 
nizes such right by the execution of 
a deed conveying the land subject to 
such right, since the acknowledg- 
ment or reservation of the mineral 
rights in the deed conveying the land 
interrupts the prescription: Frost- 
Johnson Lumber Co. v. Nabors Oil, 
etc., Co., 149 La. 100, 88 S 723. 

{[b] Not waiver.—Conveyances of 
portions of the land subject to oil and 
gas conveyances, containing ac- 
knowledgments that the mineral 
rights therein had been sold, does 
not waive or interrupt the prescrip- 
tion against the mineral rights in the 
portion of the land retained by the 
grantor. Sellington v. Producers’ 
Oil Co., 1152) a3, 9258-742. 

36. U. S.—Cardoner v. Day, 253 
Fed. 572 [aff 260 Fed. 788, 171 CCA 
514]. 

Ala.—Corley v. Vizard, 203 Ala. 
564, 84 S 299. 

Tll.— Miller v. Sutliff, 241 Ill. 521, 
89 NE 651, 24 LRANS 735. 

Ky.—Camp v. Kimbley, 188 Ky. 
666, 223 SW 1005; Daugherty v. 
Northern Coal, etc., Co., 174 Ky. 423, 
192,\.SiW 501; Hurst v. Duff, 156 Ky: 
218, 160 SW 953. 

Mich.—Mtynarcezyk v. Zyskowski, 
191 Mich. 213, 157 NW 566. 

Okl.—Rogers v. Harris, 76 Okl. 215, 


184 P 459. 

Tex.—Griffin vy. Reilly, (Civ. A.) 
275 SW 242; Cockerell v. Callaham, 
(Civ. A.) 257 SW 316; Walker vy. 


Ames, (Civ. A.) 229 SW 3865. 

{a] Burden of proof.—(1) In an 
action to cancel a deed for fraud, 
where complainant sold land to de- 
fendants, reserving mineral rights, 
and later by quitclaim deed: perfected 
defendants’ record title, the burden is 
on complainant to sustain his con- 
tention that the quitclaim deed was 
procured by fraud. Mtynarezyk v. 
Zyskowski, 191 Mich.- 213, 157 NW 
566. (2) In a suit to cancel a deed 
to mineral, timber, and other rights, 
for fraud on the ground that the 
grantee procured the insertion there- 
in of rights other than coal rights 
which alone plaintiff intended to con- 
vey, he is not entitled to cancellation, 
in the absence of a showing that the 
land contained any of the minerals or 
property charged to have been wrong- 
fully inserted in the deed. Daugherty 
v. Northern) (Coal, “ete, Co. Pia Ky. 
423, 192 Sw 501. 

[b] Evidence held admissible.—In 
a suit to cancel a conveyance of 
plaintiff’s interest in certain mineral 


lands as procured by defendants’ 
misrepresentations, in view of the 
circumstances, the testimony of 


plaintiff that he repeated to his wife 
representations made him by a 
defendant, as an inducement ‘for the 
conveyance requested, is admissible. 
Holland v. De Walt, (Tex. Civ. A.) 
225 SW 216. 

[c] Evidence held sufficient to 
support a finding against the exist- 
ence of a conspiracy between defend- 
ants to sell certain mineral rights to 
plaintiff on false representations that 
they were wanted by, and could be 


misled or prejudiced by the alleged fraud or mis- 


or unless the right to rescind on 


sold to, another at a large profit. 
eee v. Duff, 156 Ky. 218, 160 SW 


{d] In Louisiana (1) in view of 
Civ. Code art 1860, defining ‘lesion,’ 
art 1861 providing for relief on ac- 
count of error or imposition and art 
1862 providing that lesion may be 
alleged by persons of full age in no 
other sale than one for immovables, 
including whatever is immovable by 
destination, a sale of oil, gas, and 
mineral rights cannot be set aside on 
the ground of lesion beyond moiety, 
since the subject of sale is not one 
falling within the terms of the law 
conferring relief on the score of le- 
sion, its inherent nature and charac- 
ter not being susceptible of having 
an intrinsic, definite, and fixable 
value, notwithstanding art 471 mak- 
ing a servitude an immovable, and 
in view of art 470. Wilkins v. Nel- 
son, 155 La. 807,99 S 607. (2) Such 
a sale cannot be set aside for lesion 
for a further reason where the hope 
of royalties is a part of the con- 
sideration inducing plaintiff to part 
with his rights. Wilkins v. Nelson, 
supra. (38) Where plaintiff sold his 
oil, gas, and mineral rights in certain 
land, and the purchaser conveyed the 
rights purchased to a corporation, 
the action of lesion would not lie, 
singe such an action does not extend 

hird persons purchasing in good 
faith. Wilkins v. Nelson, supra. (4) 
Where, in an action to set aside a 
sale of oil, gas, and mineral rights 
for lesion beyond moiety, it appears 
that the purchaser conveyed to a 
corporation of which such purchaser 
was the head and ruling spirit, an 
allegation that the corporation “had 
knowledge of the defects alleged and 
could not have taken the property in 
good faith” is insufficient as an alle- 
gation of fraud or bad faith. Wil- 
kins v. Nelson, supra. 

[e] Fraud in prior contract.—A 
conveyance of mineral, executed in 
compliance with a prior written con- 
tract, will not be canceled on the 
ground of fraud in its procurement 
unless the contract itself is attacked 
for fraud. Daugherty v. Northern 
Coal, <etc., (Co. LtAy IGy, 428 wi 2 Sawa 


501. 
Richmond v. Hog Creek Oil 
Co., (Tex. Civ. A.) 229 SW 563: 

[a]  MIllustrations.—(1) is not 
ground for cancellation of a convey- 
ance of oil and gas, coal and other 
minerals underlying plaintiff’s land, 
that the grantees, or lessees, falsely 
and fraudulently represented that the 
instrument amounted to no more than 
a license to enter on and explore for 
oil and gas, with the incidental privi- 
leges of entering thereon, laying 
pipes, lines, ete., since plaintiffs were 
not prejudicially affected. Richmond 
v. Hog Creek Oil Co., (Tex. Civ. A.) 
229 SW 5638. (2) A representation 
that an instrument conveying miner- 
als, oil, and.gas constituted a lease 
and not a conveyance was in the na- 
ture of a mere legal opinion, and was 
not ground for cancellation of the 
conveyance, in the absence of evi- 
dence to indicate that defendants 
knew any -such expression to be 
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For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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such grounds has been waived.*® But the mere 
fact that the grantor was ignorant and did not 
understand the nature of the instrument, grant- 
ing the mineral rights, is no ground for cancella- 
tion of the instrument,®® nor can the grantee rescind 
the sale merely because the mineral area is not 
as large as he anticipated,4® or because of the 
nonexistence of a particular mineral vein.*! 
Forfeiture. Mineral rights may be forfeited by 
reason of the mineral owner’s failure to comply 
with the conditions of the grant or reservation of 
such rights,*? such as his failure to comply with 
conditions as to developing and. operating the mine 
or mining rights,** unless there has been a waiver.** 
It has been held that a failure to comply with a 
condition to begin mining operations within a 
reasonable time is grounds for forfeiture which 
may be enforced by a peaceable reéntry,*® with a 
resort to an action for that purpose.4® But on 
the other hand it has been held that an implied 
undertaking on the part of the grantee to whom 
minerals have been conveyed to discover and develop 
minerals within a reasonable time is a covenant, a 
breach of which will entitle the grantor to recover 
false, or that it was made with any 
purpose to deceive or mislead. Rich- 


mond v. Hog Creek Oil Co., supra. 
38. Holland v. De Walt, (Tex. 


209, 182 P 340. 
Ky.—Eastern 
OL, 
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Cal.—Sledge yv. Stolz, 


Kentucky Mineral, 
Co. v. Swann-Day Lumber 


[40 C.J.] 989 


damages merely,#7 and is not a condition subse- 
quent, entitling him on noncompliance therewith to 
a cancellation of the contract.*® 

[§ 580] m. Remedies*2—(1) In General. The 
usual remedies available to an owner of mines or 
minerals for the protection and enforcement of his 
mineral rights have been treated above.®®° Where 
an owner of land and minerals stands by and per- 
mits another to develop the minerals therein, under 
an alleged reservation, the latter is entitled to re- 
imbursement for his expenditures in making such 
development.®! Where the mineral owner has 
agreed to pay a stipulated price for the use of the 
surface in his mining operations, an action may 
be maintained for the recovery of such price.®? 
Fraud on the part of a purchaser of mineral rights 
may be availed of as a defense to a suit by him 
for title to the minerals or mining rights;°? and 
where in such a ease there is evidence of fraud 
on the part of plaintiffs, but defendant seeks only 
the consideration for the conveyance, a peremptory 
instruction for plaintiff should be refused.®* 

[§ 581] (2) Injunction.°> An owner of mineral 
rights, under a grant or reservation, will not be 
41 Cal. A.) 550-552. 


51. Wetherbee v. Railroad Lands 
Co., 152. dua. 1059, 97S 40: 


Civ. A.) 225 SW. 216. 

[a] Illustration.—A person who 
conveys under misrepresentations his 
interest in certain mineral lands does 
not waive his right to rescind his 
conveyance by standing by and per- 
mitting the grantees to make an an- 
nual rental payment to keep alive the 
grantee’s and his rights where he 
brings suit immediately after learn- 
ing of the fraud practiced on him. 
Holland v. De Walt, (Tex. Civ. A.) 
225 Sw_ 216. 

39. Cockerell. v. Haynes, (Tex. 
Civ. A.) 255 Sw 494. But see. Mc- 
Kinnon v. MacPherson, 7 EastLR 
448 [app dism 44 N. S. 402] (undue 
influence on old farmer, a parishioner 
of defendant, and not understanding 
the nature of the agreement). 

40. Light v. Grant, 73 W. Va. 56, 
79 SE 1011, 51 LRANS 792. 

41. Light v. Grant, supra. 

42. Wilmore Coal Co. v. Brown, 
147 Fed. 931 [aff 1538 Fed. 148, 82 
CCA 295 (certiorari den 209 U. S. 
FAG, 28 —SCt, 768) b2— L. eds) 920) a); 
Davis v. Texas Co., (Civ. A.) 232 SW 
549 [rev on other grounds 113 Tex. 
321, 254 SW 304, 255 SW 601]; Tick- 
ner v. Luse, (Tex. Civ. A.) 220 SW 
578. 

{a] Rule applied.—Where a con- 
dition subsequent in a+ conveyance 
of the mineral under certain land 
provides that it Shall be null and void 
unless a railroad shall be built in a 
designated place within five years, 
a reéntry by the grantor after de- 
fault, or any equally significant act 
asserting title and dominion over the 
thing granted, such as the execution 
and recording of a second deed con- 
veying the same mineral to another, 
who takes possession and mines 
thereunder, operates to divest the 
title of the first grantee and to re- 
vest it in the grantor for the benefit 
of the second; nor is such divestiture 
“prevented by the fact that at the 
time of making the second deed, 
which purports to convey title in fee 
simple, the grantor by a separate 
instrument assigns to the grantee 
all his rights under the first convey- 
ance, although it will be prevented if 
the second conveyance is expressly 
made subject to the first, and there- 
fore conveys only the grantor’s rig nis 
thereunder. Wilmore Coal Co. 
Brown, 147 Fed. 931 [aff 153 Fed. 143, 
82 CCA 295 (certiorari den 209 U. S. 
546, 28 SCt 758, 52 L. ed. 920)]. 

43. Alaska.—Rust v. McWilliams, 
3 Alaska 561. 


| ner 


nase Ky. 82, 146 SW 4388, 46 LRANS 
N. C.—Hawkins v. Pepper, 117 N. 
C. 407, 23 SH 434. 
Tex.—Davis vy. Texas Co., (Civ. A.) 
222 SW 549 [rev on other grounds 
113. Tex. 321, (254 SW 304, 255 SW 


601]; Tickner vy. Luse, (Civ. A.) 220 
SW 578. 
{a] MT lustration.—Where, by the 


terms of the deed, the grantee agreed 
that he would examine the land, and, 
if he found valuable minerals, he 
would pay the grantor one half the 
net proceeds thereof, or, if he should 
convey to third persons, he would 
pay the grantor two hundred dollars 
and one half the net proceeds of the 
sale, and the grantee failed for eight 
years to open the mine ‘and prepare 
it for sale, his rights may be for- 
feited. Hawkins v. Pepper, 117 N. C. 
407, 23 SE 434. 

{b] A grant of mining rights in 


‘consideration of a percentage of the 


profits entitles the grantor to for- 


feiture for nonuser or misuser. Hast- 
ern Kentucky Mineral, etc., Co. v 
Swann-Day Lumber Co., 148 Ky. 82, 


146 SW 438, 46 LRANS 672. 

44. Tickner v. Luse, (Tex. Civ. A.) 
220 SW 578. 

{a] MTlustration.—A grantor of an 
undivided half interest in minerals in 
land, who had a right to a return of 
the land if mineral was not shown 
to exist in paying quantities within 
a year, waived his right to, reéntry 
or forfeiture by expressing his satis- 
faction as to what was done and min- 
erals shown to exist, being present 
and having knowledge of the extent 
of the grantee’s performance. Tick- 
v. Luse, (Tex. Civ. A.) 220 SW 578. 

45. HEastern Kentucky Mineral, 
ete., Co. v. Swann-Day Lumber Co.. 
148 Ky. 82, 146 SW 438, 46 LRANS 
672. 

46. Eastern Kentucky Mineral, 
ete., Co. v. Swann-Day Lumber Co., 
supra. 

47. Hynson v. Gulf Production Co., 
(Tex. Civ. A.) 232 SW 873; Davis v. 
Texas Co., (Civ. A.) 232 SW 549 [rev 
on other grounds 113 Tex. 321, 254 
SW 304, 255 SW 601]. 

48. Hynson vy. Gulf Production 
Co., (Tex. Civ. A.) 232 SW 873. 

49. Cross references: 

Rescission or forfeiture see supra 

§ 579. 

Specific performance see Specific Per- 

formance [386 Cyc 528]. 

Vendor’s lien see supra § 576. 


50. See supra §§ 449-527, 539, 


Co., 52. Gartner v. Hays, 115 Kan. 88, 
222 PP e. 
[a] Computation of amount of re- 


covery.— Where, in an action to re- 
cover a stipulated price per acre for 
the use of land occupied by defend- 
ants in the operation of oil wells, the 
jury find the exterior boundaries of 
the land used, but do not compute the 
acreage, nor give the amount recover- 
able at the fixed price, the court may 
compute and render judgment for the 
amount due for the acreage which the 
jury find to have been used at the 
conceded price. Gartner v. Hays, 115 
Kan. 88, 222 P 72. 

53. Morris v. McGough, (Tex. 
Civ. A.) 230 SW 1092. 

{a] Pleading and proof. — (1) 
Where, in suit for title to an undi- 
vided interest in and to all gas, oil, 
and other minerals in a certain tract 
of land, the petition alleges that de- 
fendants executed and delivered to 
plaintiffs a general warranty convey- 
ance to such minerals, but after loss 
of such conveyance prior to registra- 
tion refused to give a substituted 
conveyance, an answer enumerating 
the facts constituting fraud on de- 
fendants by plaintiffs, but not specifi- 
cally charging fraud, is good as 
against general demurrer. Morris v. 
McGough, (Tex. Civ. A.) 230 SW 
1092. (2) Under such answer, where 
the facts charged, relative to plain- 
tiffs’ standing by while defendants 
made a miscalculation of royalties 
in the lease, constituted fraud, it is. 
proper for the court to permit de- 
fendants to testify to anything which 
tends to prove their allegations. 
Morris v. McGough, supra. 

Action to quiet title generally see 
supra §§ 491-504. 

Fraud as ground for rescission see 
supra § 579. 

54. Morris v. McGough, (Tex. Civ. 
A.) 230 SW 1092. 

[a] Thus, where plaintiff, a 
shrewd business man, dealing with 
defendants, an unlearned old man and 
his wife, with respect to a convey- 
ance by them of an interest in min- 
erals, stands by and sees defendants 
making a mistake in calculation as to 
royalties to be paid as consideration 
therefor, he is guilty of fraud, and in 
his suit wherein defendants ask only 
the consideration for the conveyance 
in fact agreed on, the trial court may 
properly refuse a peremptory instruc- 


tion for plaintiff. Morris v. Mc- 
Gough, (Tex. Civ. A.) 230 SW 1092. 
ae Generally see supra §§ 505— 
520. 
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enjoined from doing particular acts in the course 
of his mining operations, where such acts are within 
his rights,°® or there is only a remote possibility 
of injury therefrom,®* or the owner of the land 
has an adequate remedy at law, by the recovery 
of damages;°* but the court may provide for se- 
curity for the payment of all damages which may 
acerue to the surface owner by the mining opera- 
tions.5® A surface owner who takes title subject 
to a reservation of oil and gas rights cannot enjoin 
production under an oil and gas lease because of 
incidental annoyances accompanying it.°° 

Against surface owner. The owner of the surface 
may be enjoined from interfering with the mineral 
owner’s access to, and use of, the surface in his 
mining operations,®t or from allowing others to 
exercise mining rights which have been granted to 
plaintiff exclusively.*°2 But the owner of coal or 
other mineral under the surface is not entitled 
to an injunction restraining the owner of the sur- 
face from boring through the coal or mineral to 
reach gas and oil found to exist beneath it,°* or 
from erecting a building which will not materially 
interfere with the mining business.*4 

As to gas supply. Where part of the considera- 


56. Bagley v. Republic Iron, etc.,; SW 372. 
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tion for a grant of land to a gas company is the 
furnishing of gas for the grantor’s domestic use, 
the gas company, or a purchaser from it, may be 
enjoined from cutting off such supply.*® J 

[§ 582] C. Leases**—1. Definition’ and History 
In general terms a 
mining lease may be defined to be a contract for the 
possession and profits of certain: mining claims or 
mining property, or portions of mines, for a fixed 
period of time, or while a certain quantity of its 
product may be obtained, in consideration of a stipu- 
lated compensation in kind or in money;** or ‘as a 
conveyance of a specified interest or portion of a 
mine for life or for a fixed period of years, or at 


‘will, in consideration of rent or other recompense.°? 


History and purpose. For several hundred years, 
mining leases have been in use in England as a 
means whereby mines have been opened and worked; 
the greatest portion of the mineral districts there are 
and have been so worked.’° In Canada leases have 
been the means whereby mining lands have been 
operated and mining work done.*t In the United 
States leases have for many years defined the re- 
lationship between mine owner and mine worker 
throughout the coal and iron districts, and of late 
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@o.,/ 193) Ala, 219, 69 S:17; Schobert 
v. Pittsburg Coal, ete. Co., 254 Ill. 
474, 98 NE 945, 40 LRANS 826, Ann 
Casi1913B 1104. 

Injunction in respect to mining 
property generally see supra §§ 505- 
520. 

57. Scranton v. Scranton Coal Co., 
256 Pa, 322, 100 A 813. 

58. Bagley v. Republic Iron, etc., 
<o., 198 Ala. 219 7:69" 8S) £7; Barker''v. 
Mintz, 73 Colo. 262, 215 P 534. 

{a] Dumping refuse.—The remedy 
for damages, if any, from the act of 
a grantee of coal and mining rights 
in dumping refuse on land, is com- 
plete and adequate at law, so that he 
will not be enjoined. Bagley v., Re- 


public Iron, etce., Co., 193 Ala. 219, 
6905S sai. 
{[b] Removal of soil—A grantee 


of the minerals will not be enjoined 
from removing all of the soil in or- 
der to remove the minerals, where 
such injunction would destroy the 
property rights of the owner of the 
minerals and it appears that the land 
is used mainly for pasturage and that 
injury could be compensated by pay- 
ment of damages. Barker vy. Mintz, 
ISCoOlOsH26 25215 P5384: 

Barker v. Mintz, supra. 

Mary Oil, ete., Co. v. Raines, 
. 222, 235 P 1085. 

Davison v. Reynolds, 150 Ga. 
182, 103 SE 248; Bolen v. Standard- 
Elkhorn Coal Co., (Ky.) 275 SW 3:72; 
Chartiers Oil Co. v. Curtiss, 14 Oh. 
Cir. Ct. N. S. 598, 34 Oh, Cir. Ct.. 106 
[aff 88 Oh. St. 594 mem, 106 NE 1053 
mem]; Squires v. Lafferty, 95 W. Va. 
307, 121 SE 90; Porter v. Mack Mfg. 
Co., 65 W. Va. 636, 64 SE 853, 

[a] Rule applied.—Where a peti- 
tion for an injunction shows that the 
owner of the entire fee conveyed the 
mineral rights, reserving the surface, 
and that the grantees of the surface 
refused to owners of the minerals the 
right of passage over the surface 
necessary to the use of minerals, and 
overruling of a demurrer thereto on 
the ground that petitioners had an 
adequate remedy at law was not er- 
ror. Davison v. Reynolds, 150 Ga. 
182, 103 SH 248. 

{b] Jurisdiction.—An action by 
the owner of mineral rights, to en- 
join the owner of the surface from 
interfering with the erection of min- 
ers’ houses, is within the jurisdiction 
of the circuit court of the county in 
which the land is situated. Bolen v. 
Standard-Elkhorn Coal Co., (Ky.) 275 


{c] Parties.—In an action by the 
owner of mineral rights to enjoin 
interference with the construction of 
miners’ houses, there is no defect of 
parties defendant, although others 
than defendant are interested with 
him in the ownership of the surface. 
Bolen v. Standard-Elkhorn Coal Co., 
(Kye 275 SW.'372. 

[ad] Directed verdict and decree.— 
(1) Where the verdict finding title in 
the minerals to be in plaintiffs is the 
only verdict which, under the evi- 
dence with all reasonable deductions 
and inferences, can be legally re- 
turned, the direction of such a verdict 
and the rendition of a decree accord- 
ingly in a suit for injunction against 
the owners of the surface is not error. 
Davison v. Reynolds, 150 Ga. 182, 103 
SE 248. (2) Where that part of the 
verdict denying an injunction sought 
to prevent interference with passage 
over surface necessary to remove 
granted minerals is not demanded, it 
was error for the court so to decree. 
Davison vy. Reynolds, supra. 

62. Advance Industrial Supply Co. 
v. Bagle Metallic Copper Co., 267 Pa. 
1B LOS ARTS 

63. Chartiers Block Coal Co. v. 
Mellon, 152 Pa. 286, 25 A 597, 34 
AmSR 645, 18 LRA 702 (the owner 
of the coal will be protected by the 
decree as far as possible with due 
regard to the rights of both parties 
and then left to his remedy at law). 

Rights of surface owner in lower 
strata generally see supra § 575. 


64. Imperial Elkhorn Coal Co. v. 
Webb, 190 Ky. 41, 225 SW 1077. 

65. Decker v. Yohe, 179 Ind. 243, 
100 NE 756. 


Right of consumer to enjoin cut- 
ting off supply of gas generally see 
Gas § 32 

66. Cross references: 
Government leases and licenses see 

supra §§ 404-438. 

Leases generally see Landlord and 

Tenant 35 C. J. p 937. 

Lease of mining rights in Indian 

lands see Indians §§ 48—50. 

Mining or gas lease by life tenant see 

Estates § 86. 

Taxation of mining leases see Taxa- 
tion. [87.Cye VTS]. 

67. Definition of: 

Lease generally see Landlord and 

Tenant § 379. 

Oil and gas lease see infra § 661. 

68. U. S.—U. S. v. Gratiot, 14 Pet 
526, 5381,°10 L: ed: 573; Raynolds: v. 
Hanna, 55 Fed. 783,,800 [rev on other 


grounds 59 Fed. 923, 8 CCA 370]. 

Ga.—Palmer~ Brick Co. v. Wood- 
ward, 138 Ga. 289, 75 SE 480. 

Ill.— St. Louis Cons. Coal Co. 
Peers, 150 Ill. 344, 37 NE 987. 

Minn.—State vy. Royal Mineral As- 
Soc., 132 Minn. 232, 156 NW 128, 
AnnCas1918A 145; State v. Evans, 99 
Minn. 220, 108 NW 958, 9 AnnCas 520. 

Mo.—Austin v. Huntsville Coal, 
ete, Co.; 72) Mo. 535; 37 AmR 446. 

Mont.—Pelton v. Minah Cons. Min. 
Co., 11 Mont. 281, 288, 28 P 310. 

WA er Wie arcs v. Singer, 35 Pa. Super. 

S. C—Massot v. Moses, 8 S. C. 168, 
16 AmR 697. 

W. Va.—Headley v. Hoopengarner, 
60 W. Va. 626, 55 SE 744; Harvey 
Coal, ete., Co. v. Dillion, 59 W. Va. 
605, 53 SE 928, 6 LRANS 628. 

69. U. S.—Hyatt v. Vincennes 
Nat. Bank, 113 U: S. 408, 5 SCt 573, 
28 L. ed. 1009; U. S. v. Gratiot, 14 
Pet. 526, 10 Li ed. 573, 


Vv. 


Ind.—Watson. Coal, ete.,. Co. v. 
Casteel, 73 Ind. 296; McDowell v. 
Hendrix, §67) “Ind. shies .tarvin ov. 
Risher,. 52> Ind. 389; Knight v. In- 


diana Coal, ete., Co., 47 Ind. 105, 17 
AmR 692; Cade v. Brownlee, 15 Ind. 
369, att AmD 953. Barr .v,. | Doea6 
Blackf. 335, 38 AmD 146; Diamond 
Plate Glass Co. v. Echelbarger, 24 
Ind. A. 124,.55 NE 233. 

Mich.—Harlow v. Lake Superior 
Iron Co.,.36 Mich. 105; Buhl Vv... Ken-= 
yon, 11 Mich. 249, 83 AmD 738. 

Mo.—Buchannan v. Cole, 57 Mo. A. 
alla le 

Nebr.—Clay v. Palmer, 104 Nebr. 
476, 177 NW 840. 

Nev.—Paul v. Cragnaz, 25 Nev. 293, 
59 P 857, 60 P 983, 47 LRA 540. 

N. Y.—Jackson v. Harsen, 7 Cow. 
323, 17 AmD 5127. 

Va.—Young: v. Ellis, 91 Va; 297, 21 
SE 480. 

[a] A contract between a mining 
company and a miner, whereby the 
former promises the latter to dig for 
mineral on certain of its property 
for a stipulated royalty, aithnougn 
there is no determinate term fixed, 
is a lease. Buchannan v. Cole, 57 
Mo. A. 11. 

(ist 


70. Bainbridge 
ed) p 107. 

71. McArthur v. Brown, 17 Can. 
S. C. 61; Tupper v. Annand, 16 Can. 
S. C. 718; Palmer v. Wallbridge, 15 
Can, S. C. 650; Lynch v. Seymour, 15 
Can. S. C. 341; Fielding v. Mott, 14 
Can, S. C. 254. 


Mines Am. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§§ 582-585] 


years have been brought into extensive use in the 
Rocky Mountain and Pacifie states and territories."? 

[§ 583] 2. Nature.7* Mining leases form a distinct 
class of instruments creating special and peculiar 
legal relations and rights;74 but a mining lease is 
a lease in fact as well as in name;7° a contract of 
letting.7° It is generally regarded as a conveyance 
of an interest in the mining property,’? which may 
be assigned or sold,*® and the lessee, if he enters on 
the property and expends money in good faith in 
developing the claim, is an innocent purchaser for 
value, within the meaning of the recording stat- 
utes.“® But where the lease is merely of the mining 
rights strictly speaking, it conveys no title to the 
property®® or to the minerals in place.*+ 

As property. A mining leasehold is personal prop- 
erty,®? and the fact that it is held by a partnership 
does not make the members thereof joint tenants.** 

[§ 584] 3. Distinction between Lease, License, 
and Other Contracts**—a. In General. Instruments 
by which estates or interests in minerals are created 
are frequently and without distinction called ‘‘min- 
ing leases,’’®> and it is sometimes difficult to deter- 
mine whether a particular instrument is a mining 
lease or creates a relation other than that of lessor 
and lessee.°° The controlling element in all cases 
is the intention of the parties as ascertained from 
the instrument itself, together with the surrounding 
circumstances, in case of ambiguity;8? and where it 
is apparent that the intention was to lease the min- 
ing property, it will be so construed, and not as a 
mere contract of employment,** or a mere option,®® 
or mere executory contract to enter into a lease.®° 
An agreement in the form of a lease of the right 


72. U. S.—Bicknell vy. Austin Min. 


Co., 62 Fed. 432. unrecorded deed. 
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protect the lessee against a prior 
Waskey v. Cham- 


[40 C.J.] 991 


to work and mine certain mining ground, the gross 
products to be equally divided, is not a lease, but is 
an agreement for the working of the mine on shares, 
and the parties become tenants in common of the 
product of the mine when taken out.9! Where pos- 
session of part of a mine is taken by mistake, an 
agreement to pay for mineral thereafter taken for 
a certain time is not a lease.®? 

Ordinary lease distinguished. A mineral lease 
differs from an ordinary lease in that, although both 
convey an interest in land, the latter merely conveys. 
the right to its temporary use and occupation, while 
the former conveys a portion of the land itself.°? 

[§ 585] b. Lease or License.°* There is a broad 
distinction between a lease of a mine, under which 
the lessee enters into possession and takes an estate 
in the property, and a license to work the same mine, 
in that in the latter case the licensee has no perma- 
nent interest, property, or estate in the land itself, 
but only in the proceeds, and in such proceeds’ not 
as realty, but as personal property, and his posses- 
sion is the possession of the owner,®® and in deter- 
mining whether a particular instrument is a lease 
or a-license, consideration should be given to whether 
the grantee acquires an estate in the land, whether 
the consideration is for the entire subject. conveyed 
by title, and whether the contract contains ‘any 
words of grant or demise.®® Jn accordance with this 
distinction, if a contract simply gives a right to 
take ore from a mine, no interest or estate being 
granted, it confers a mere license, and the licensee 
acquires no right to the ore until he separates it 
from the freehold,®’ although it is in the form of 


Fed. 957; Hardin Oil Co. v. Spencer, 
201 Ky. 695, 258 SW 106; Pearson v. 


Colo.—Equator Min., etc., Co. v.| bers, 224 U. S. 564, 32 SCt 597, 56] Kirkpatrick, (Tex. Civ. A.) 225 SW 
Guanella, 18 Colo. 548, 33 P 618;|L. ed. 885. [rev 172 Fed. 78, 96 CCA| 407. 
Burkhard v. Mitchell, 16 Colo. 376, 26/561, 24 LRANS 879, 18 AnnCas {a] ILustration.—An oil and gas. 
P 657; .-Hoosac_-Min., ete., Co. v.| 1096]. \ lease, giving the right to explore for 
Donat, 10) Colorr529) a6 P16 7: Inease aS conveyance generally see} minerals and providing forfeiture for 
Minn.—State v. Evans, 99 Minn.| Landlord and Tenant § 881. failure to develop unless an annual 


220, 108 NW 958, 9 AnnCas 520. 
Mont.—Cambers _ Vv. Lowry, 21 


Mont. 478; 54 .P)816;.' Murray -v. 
Heinze, 17 Mont. 353,/42 P 1057, 43 
Basis. 


Tex.—Bullis v. Presidio Min. Co., 

715 Tex. 540, 12 SW 397. 
Utah.—Silver City Gold, eétc., Min. 

Co: .v; Lowry, 19 Utah 334, 57 P 11. 


73. Nature of: 


_ Leases generally see Landlord and 


Tenant §§ 379-381. 
Oil and gas lease see infra § 661. 


74, Loveland v. Longhenry, 145 
Wis. 60, 129 NW 650, 140 AmSR 
1068. ° 

75. Nelson v. Republic Iron, etc., 


Co., 240 Fed. 285, 153 CCA 211; State 
v. Royal Mineral Assoc., 132 Minn. 
232, 156 NW 128, AnnCas1918A 145. 

76. Nelson v. Republic Iron, etc., 
Co., 240 Fed. 285, 153 CCA 211. 

77. Waskey v. Chambers, 244 U. 
S564) 322SCt 597) 56 Le. ed.1885 [rev 
172 Fed. 73, 96 CCA 561, 24 LRANS 
879, 18 AnnCas 1096]; Percy La 
Salle Min., etc., Co. v. Newman Min., 
etc). Co.,5 300) Hed: 141; Barker > :v. 
Dale, 2 F. Cas. No. 988, 8 MorrMinR 
597; Fowler v. Marion, etc., Coal Co., 
315 Ill. 312, 146 NE 318; Bates v. 
Georgia Fertilizer Co., 144 Tenn. 32, 
229 SW 153; Benavides vy. Hunt, 79 
Tex. 383, 15 SW 396. : 

{a] Tllustration.— Under Alaska 
Civ. Code § 181, which defines ‘‘real 


property” as including ‘all lands, 
tenements and hereditaments and 
rights thereto, and all interests 


therein, whether in fee simple or for 
the life of another,” a lease of a 
mining claim for years conveys an 
interest in the land, and is a “ 
veyance,”’ within the meaning of 
§ 98, the recording of which will 


78. See infra § 651. 

79. Waskey v. Chambers, 224 U. 
S. 564, 32-SCt 597, 56 L. ed. 885 [rev 
172 Fed. 73, 96 CCA 561, 24 LRANS 
879, 18 AnnCas 1096]. 

Lessee as! bona fide purchaser gen- 

see Landlord and Tenant 
§ 508. 


80. Percy La Salle Min., etc., Co. 
v. Newman Min., etc., Co., 300 Fed. 
141; Finch v. Beyer, 94 Kan. 525, 146 
P 1141; Baker v. Hart, 123 N. Y. 470, 
25 NE 948, 12 LRA 60, 26 AbbNCas 
194 [rev 52 Hun 363, 5 NYS 345]. 

[a] Thus, where a lease gives the 
lessee “the sole and exclusive right 
of entering in and upon the lands 
for the purpose of quarrying, 
cutting, crushing and removing stone 
for the term of ten years... but not 
to hold possession of any part of said 
lands for any other purposes,” the 
lease does not transfer the land. 
Baker v. Hart, 123 N. Y. 470, 25 NE 
948, 12 LRA 60, 26 AbbNCas 194. 

81. See infra § 615. 

g2. United Min. Co. v. Morton, 174 
Ky. 366, 192 SW 79. 

Leaseholds as personal property 
generally see Property’ [32 Cyc 668]. 

83. United Min. Co. v. Morton, 174 
Ky. 366, 192 SW 79. 

84. Distinction between lease and 
other contracts generally see Land- 
lord ‘and Tenant §§ 10-16, 383. 


85. Sanford’s App., 75 Conn. 590, 
54 A 739. 

86. See cases infra notes 87-90. 

S72) Lehigh; ete: 7 iCoall a Co. vy; 


Wright, 177 Pa. 387, 35 A 919. 

88. Ruffatti v. Société Anonyme 
des Mines de Lexington, 10 Utah 386, 
Bi (. 6 228 5)3)) iB 

89. Ewert v. Robinson, 289 Fed. 
740; Lyon v. Union Gas, etc., Co., 274 


rental is paid, is not a mere option, 
but gives a vested right to the lessee 
to explore for the minerals, although 
of course its title to the minerals is 
inchoate until they are reduced to 
possession. Lyon v. Union Gas, etc., 
Co., 274 Fed. 957. 

Option for lease generally see in- 
fra § 590. 

90. Killebrew v. Murray, 151 Ky. 
345, 151 SW 662; Empire Gas, etc., 
os v. Pendar, (Tex. Civ. A.) 244 SW 

Agreements for leases generally 
see infra §§ 587-589. 


91. Hudepohl  v. Liberty Hill 
Constr. Min., etc., Co., 80 Cal. 553, 
22 P 339. 2 

92. Wyoming Coal, ete. Co. v. 


Price, 81 Pa. 156. 
re ai Sanderson v. Seranton, 105 Pa. 

94. Lease distinguished from li- 
cense generally see Landlord and 
Tenant § 10. 

95. Ala.—Holt v. Montgomery, 212 
Ala. 235, 102 S 49. 

Cal.—Wheeler v. West, 71 Cal. 126, 
Pee S TL. 

Ind.—Knight v. Indiana Coal, etc.,. 
Co., 47 Ind. 105, 17 AmR 692. 

Mont.—Clark v. Wall, 32 Mont. 219, 
79 P 1052. 


Pa.—McKean Natural Gas Co. v. 


Wolcott) 1254 Pa. 13238, '98 A..59553 
Barnsdall v. Bradford Gas Co., 225 
Pa. 388, 342, 74 A 207, 26. LRANS 


614 [quot Cyc]. 
Va.—Church v. 
112 Va. 694, 696, 
Cyc]. 
And see cases infra notes 97, 99. 
96. Holt v. Montgomery, 212 Ala. 
235, 102 S 49. 
97. U. S.—Ewert v. Robinson, 289 


Goshen fron Co., 
72 SE 685 [quot 


992 [40 C.J.] 


and purports to be a lease.°® But an instrument that 
demises and leases. certain lands for the purpose 
only of mining and operating for oil, gas, or other 
minerals for a designated term of years, at a fixed 
rent, and giving the right to erect all necessary 
structures, buildings, ete., is a mining lease, and 


not merely a mining license.®® 
[§ 586] c. Lease or Sale. 


Although a mining 
lease is a conveyance of an interest in the land,’ 
there is a clear legal distinction between an absolute 
conveyance of the mineral in place and the grant 
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the mineral into personalty and dispose of it.% 
case of an absolute sale there is a severance of the 
title to the realty;* in ease of a lease there is not, 
although the mining right entitles the lessee to ex- 
tract every particle of the mineral.® 
mining lease with an option to purchase does not 


BPEL pont | 


[§§ 585-586 
In 


An ordinary 


create the relation of vendor and vendee;® and an 


of a mining right to enter upon the land and convert 


Fed, 740; In re Seward Dredging Co., 
242 Fed. 225, 155 CCA 65 [certiorari 
den’ 245 U. S.. 651 mem, 38 \SCt 11 
mem, 62 L. ed. 531 mem]; Grubb v. 
Bayard, 11 F. Cas. No. 5,849, 2 Wall. 
it Our 

Ala.—Riddle v. Brown, 20 Ala. 412, 
56 AmD 202. 

Cal.—Shaw v. Caldwell, 16 Cal. A. 
clan olyreety oe 

Kan.—Huston v. Cox, 103 Kan. 73, 
1725 9922 

La.—Martel v. Jennings-Heywood 
Oil Syndicate, 114 La. 351, 38 S 253. 

Mass.—Rockport Vv. Rockport 
Granite Co., 177 Mass. 246, 58 NE 
TOM wo LRA 779; Stockbridge Iron 
Co. v. Hudson Iron Co., 107 Mass. 
290. 

Mo.—Boone y. Stover, 66 Mo. 430; 
Joplin Supply Co. v. West, 149 Mo. 
A. 78, 130 SW 156. 

Mont.—Clark v. Wall, 32 Mont. 219, 
TOE T1052. 

Ni 'J.—East Jersey. dron: Co. v. 
Wright, 32 N. J. Eq. 248; Silsby v. 
Trotter, 29) No J. Ed. 228. 

N. M.—Caledonian Coal Co. Vv. 
Rocky. Cliff Min. Co., 16 N. M. 517, 
524-120 P1715 [eit Cye]. 

N. Y.—Cahoon v. Bayaud, 123 N. 
Y. 298, 25 NE 376; Shepherd v. Mc- 
Calmont Oil Co., 38 Hun 37. 

Oh.—Herrington v. Wood, 6 Oh. 
Cirs Ce.5326) 3 Oh. Cir. Dect. 475, 

Pa.—Barnsdall v. Bradford Gas 


Gon 225: Pa.- 338,342, 14 A. 207,- 26 
LRANS 614 [quot Cyc]; Funk Vv. 
Haldeman, 53 Pa. 229. 

Tex.—Hitson v. Gilman, (Civ. A.) 


220 SW 140. 
Va.—Church v. Goshen Iron Co., 
112 Va. 694, 696, 72 SE 685 [quot 


eye); Young Vv. Ellis, 91 Va: 297, 21 
SE 480; Barksdale v. Hairston, 81 
Va. 164. , 
Wis.—Gillett v. Treganza, 6 Wis. 
343. 
Eng.—Sutherland Vv. Heathcote, 


[1891 3 Che 504  [afé 11392]. 1 Yeh: 
475, 17 ERC 785]; Cheatham v. Wil- 
liamson, 4 East 469, 102 Reprint 910. 

Can.—Lynch v. Seymour, 15, Cant 
Seema: 
Ont.—Benfield v. Stevens, 17 Ont. 
1250, EGoRe 

[a] Ilustrations.—(1) A contract 
whereby one agrees to work an- 
other’s mine, with an option at the 
close of the first summer’s operations 
to continue on a royalty basis, is not 
a conveyance, nor a lease, but a li- 
cense. In re Seward Dredging Co., 
242 Fed. 225, 155 CCA 65 [certiorari 
den 245 U. S. 651 mem, 38 SCt 11 
mem, 62 L. ed. 531 mem]. (2) An 
instrument in writing under seal 
granting permission to mine on a 
certain lot so long as the grantees 
do regular mining work on the lot 
is a license and a grant of an incor- 
poreal hereditament, but it is not a 
lease, for the reason that it does not 
pass such an estate in a portion of 
the land as would entitle the grantee 
to maintain ejectment. Boone vy. 
Stover, 66 Mo. 430. (3) A parol 
agreement or written contract, where 
the licensee does not promise or un- 
dertake anything more than to pay 
a royalty on the ore, oil, or minerals 
raised from the mine or well, is a 
revocable license, and not a lease. 


Youngs v. DHillis;. 91 Va. 297%, 22 SE 
480. (4) A contract containing a 
clause conveying premises for a 
term of years and so long as gas or 
oil was produced in paying quanti- 
ties is not strictly a lease, but a 
license coupled with a_ conditional 
grant. Herrington v. Wood, 6 Oh. 
Cirw Cti8326,.3 Oh. Cir, Dee. 475¢ 

Blow | oe: © parol grant of the privi- 
lege of mining on lands is a mere 
license, revocable at will, and con- 
veys no title to any ores not severed 
by the licensee and reduced to pos- 
session, although such licensee has 
expended money in mining. McCul- 
jagh vo, Rains;. 75 Kan. 458; 895 —P 
1041. 

[c] Not strictly lease or license. 
—An agreement which in considera- 
tion of one dollar provided that the 
owner agreed ‘‘to lease and hereby 
does lease” certain described prem- 
ises, and “hereby leases and agrees 
to give and convey hereby” all min- 
eral rights on the premises, the 
right to quarry stone, etc, the 
grantee in the instrument agreeing 
that if he uses the property he will 
take therefrom the amount of fifty 
thousand cords of stone, and the 
owner agreeing that he would give 
no other party any rights on the 
premises for such purposes on or be- 
fore a specified date, was not strictly 
a demise, although it was more than 
a mere personal license and 
amounted perhaps to an agreement 
as to profits 4 prendre; under it the 
grantee was not entitled to exclusive 
possession of the land or quarry or 
the stone therein but only to quarry 
fifty thousand cords. Haven vy. 
Hughes, 27 Ont. A. 1. 

Grant or reservation of mere right 
or license generally see supra § 562. 

98. Huston: vi'Cox,,1103) Kanii73, 
172 P 992; Lynch v. Seymour, 15 Can. 
S. C. 341. 

{a] Ilustration.—A lease grant- 
ing the right to enter.on land and to 
explore for oil and gas, and if it is 
found in paying quantities to oper- 
ate and produce, is not a lease in the 
strict sense, and creates no estate 
in the lands, but merely a kind of 
license or an “‘incorporeal heredita- 
ment.” Huston v. Cox, 108 Kan. 73, 
172, P 992° 

99. U. S.—Ewert v. Robinson, 289 
Fed. 740; Malcomson v. Wappoo 
Mills, 85 Fed. 907. 

Cal.—Taylor v. Hamilton, 194 Cal. 
768, 230 P 656; Northern Light Min. 
Co. v. Blue Goose Min. Co., 25 Cal. A, 
282, 143 P 540. 

Colo.——Cary Hardware Co. v. Mc- 
Carty, 10 Colo. A. 200, 50 P 744. 

Ill—Fowler v. Marion, etc., Coal 
Co., 315 Ill. 312, 146 NE 318; Calame 
v. Paisley, 296 Ill. 618, 130 NE 310; 
St. Louis Cons, Coal Co. v. Peers, 150 
Tt 3445037 INEN937. 

Ind.—Heywood v. Fulmer, 158 Ind. 
658, 32 NE 574, 18 LRA 491; Knight 
v. Indiana Coal, etc., Co., 47 Ind. 105, 
17 AmR 692. 

Mo.—Kirk v. Mattier, 140 Mo. 23, 
41 SW 253; Buchannan vy. Cole, 57 
Mo. A. 11. 

Mont.—Pelton v. Minah Constr. 
sa Co., 11 Mont. 281, 28 P 310. 

ns 


instrument leasing and conveying minerals under a 
tract of land for a stated rental or royalties for a 
term of years is a lease and not an absolute grant 
or conveyance of the mineral in place,’ or a condi- 


Div. 874, 128 NYS 864; Gilmore v. 
Ontario tron Co,-22 Hun 391. Fatt “36 
Ni Ye boa: Barry v. Smith, 1 Misc. 
240, 28 NYS 129 [aff 69 Hun 88, 23 
NYS 261]. 

Pa.—Barnsdall v. Bradford Gas 
Co.,,, 220, a, 398, 342, TA, AO s 26 
LRANS 614 [quot Cyc]; Duke  v. 
Hague, 107 Pa. 57; Kemble Coal, etce., 
Co. v. Scott, 90 Pa. 332; Harlan v. 
Lehigh Coal, ete.;. (Co. 35 Pa. 287 
Offerman vy. Starr, 2 Pa. 394, 44 rte) 
211; O’Donnell v. Luskin, 12 Montg. 
Co. 109. 

S. C—Massot v. Moses, 3 S. C. 168, 
16 AmR 697. 

Tex.—Priddy v. Green, (Civ. A.) 
220 SW. 243. 

Va.—Church vy. Goshen Iron Co., 


112 Va. 694, 696, 72 SE 685 [quot 
Cyc]; Shenandoah Land, ete., Co. v. 
Hise, 92 Va. 238, 28 SE 303; Young 


Vi llis 90 Van 290.62 SBT 4s. 

[a] Illustrations.—(1) A writing 
acknowledging the receipt of a speci- 
fied amount of money in payment of 
a certain described sand bar for one 
year, with the exclusive right to all 
gravel and sand for the year above 
named, and excluding all other parties 
from such premises, is a lease and 
not a mere license. Heywood v. 
Fulmer, 158 Ind. 658, 32 NE 574, 18 
LRA 491. (2) A contract to operate 
a mine and make certain repairs for 
one year, in consideration of receiy- 
ing eighty per cent of the net returns 
from the ore, is a mining lease. Pel- 
ton” Vv... Minah =<Constr-. Min. s€o. ) it 
Mont. 281, 28 P 310. (3) An agree- 
ment by a landowner with another, 
by which the latter is to enter and 
dig for ore, build houses, ete., and 
to pay as compensation therefor fifty 
cents a ton for every ton of ore, is 
a_lease. Moore v. Miller, 8 Pa. 272, 

Requisites and validity of mining 
lease generally see infra §§ 591- 594. 

1. Sale and conveyance of mining 
Peepency, in general see supra §§ 528— 


Vendor and purchaser distinguished 
from lessor and lessee generally see 
Vendor and Purchaser [39 Cye 1175]. 

2. See supra § 583. 

3. Hancock County v. Imperial 
Naval Stores Go., 938 Miss. 822, 47 S 
177, 17 LRANS 6938, 1386 AmSR 561; 
Chandler v. French, 73 W. Va. 658, 82 
SE 825, LRA1915B 561. 

4 Chandler v. French, supra. 
generally supra §§ 554-556. 


See 


5. Chandler v. French, supra. 
6. Milwaukee Gold Min. Co. v. 
Tomkins-Cristy Hardware Co., 26 


Colos*A) 155), 04122 527. 

7. U. S.—Hyatt v. Vincennes Nat. 
Bank, #113) UNS) 7408% SCE STS5e 28) 1) 
ed. 1009; Burke v. Horth, 296 Fed. 
256; Browning v. Boswell, 215 Fed. 
826, 132 CCA 168; Moore v. Sawyer, 
167 Fed. 826; Raynolds v. Hanna, 55 
Fed. 783 [rev on other grounds 59 
Fed. 9238, 8 CCA 370]. 

Ill.— Gartside v. Outley, 58 Ill. 210, 
11 AmR 59. 

Iowa.—Lacey v. Newcomb, 95 Iowa 
287, 68 NW 704. 

La.—Spence v. Lucas, 138 La. 763, 
70 S 796. 

Mo.—Austin v. Huntsville Coal, ete., 
oo 72 Mo. 5385, 37 AmR 446. 


Y.—Genet v. Delaware, etce., 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


tional sale thereof.® 


§§ 586-587] 


“Where, however, although the 
instrument purports to be a lease, it is apparent 
from the language and terms thereof that it was the 
intention of the parties to effect a sale of the mining 
property, it does not create a lease but is a sale or 
conveyance of the minerals in place,® or a sale of 
the mineral products;'° notwithstanding it provides 
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grantor reserves 


for the removal and payment for a certain amount 


Canal Co., 14 App. Div. 177, 43 NYS 
589. 

Pa.—Girard Trust Co. v. Delaware, 
éte:, Co. 246) Pa, 161, 92-A-129: Me- 
Millin y. Titus, 222 Pa. 500, 72 A 240; 
McElwaine v. Brown, 7 Pa. Cas. 201, 
11 A 453. 

W. Va.—Chandler vy. French, 73 W. 
Va. 658, 82 SE 825, LRA1915B 561; 
Toothman Vv. Courtney, 62 W. Va. 167, 
58 SE 915. 

{a] Dlustration.—An instrument 
whieh gives the right to mine ail 
coal contained in or under certain 
lands, but provides that the lessee 
may select the coal which he will 
take and pay for, is a lease and not 
a conveyance. Genet v. Delaware, 
etc., Canal Co., 14 App. Div. 177, ty 
NYS 584. 

{b] A mineral lease partaking of 
the nature of a lease as well as of a 
sale, and not appearing to have been 
provided for by statute, will be 
deemed a lease, and the laws relative 
to ordinary leases applied thereto in 
so far as possible. Spence v. Lucas, 
138 La. 763, 70 S 796. 

Requisites and validity o 
teats generally see infra §§ ate 594. 

8. Adams v. Elkhorn Coal Corp., 
199 Ky. 612, 251 SW 654; Boeing v. 
Owsley, 122 Minn: 190, 142 NW 129; 
Girard Trust Co. v. Delaware, etc., 
Co. 246) Pa. 161, 92, A129. 

: 9. U.S.—Plummer vy. Hillside Coal, 
etc., Co., 104 Fed. 208, 43 CCA 490. 

Colo.—Pike v. Fmpfield, 21 Colo. A. 
161, 120 P 1054. 

Ga. meee es vy. Henry, 135 Ga. 429, 
69 SE 5 

Ky. ee re v. Hicks, 180 Ky. 562, 
203 SW. 318. 


Mo.—Austin v. Huntsville Coal, 
etc., Co., 72 Mo. 535, 37 AmR 446. 
Pa.—Sturdevant v. Thomson, 280 


Pa. 233, 124 A 434; Plummer v. Hill- 
side Coal, etc., Co., 160 Pa. 483, 28 A 
853; Stewart v. Northwestern Coal, 
etc., Co., 147 Pa. 612, 23 A 882; Laza- 
rus’ Hst., 145 Pa. 1, 238 A 372; Fair- 
child v. Dunbar Furnace Co., 128 Pa. 
485, 18 A 443, 444; Montooth v. Gam- 
ble, 123 Pa. 240, 16 A 594; Delaware, 
etce., R. Co. v. Sanderson, 109 Pa. 583, 
1 A 394, 58 AmR 7438; Sanderson v. 
Scranton, 105 Pa. 469; Caldwell v. 
Hulton, ol Ba... 475, .-%2, AmD. 160) 
Hope’s App., 1 Pa. Cas. 307, 3 A 23; 
Smith’s Est., 69 Pa. Super. 376; Hut- 
ton v. Carnegie Natural Gas Co., 51 
Pa. Super. 376; Lehigh, etc., Coal Co. 
v. Wright, 15 Pa. Co. 433, 7 Kulp 434; 
In re Hancock, 7 Kulp 36. 


See generally supra § 556. 
{a] Thus, where a coal lease 
grants the right to mine “all” the 


coal upon a royalty basis, for a con- 
sideration, it constitutes a sale of 
the coal in place. Leap v. Leahey, 
67 Pa. Super. 337. 

[b] Agreements held not to be 
leases.—(1) An agreement to lease 
Jands for mining purposes only, which 
reserves the right of occupation of 
the surface, to remain in force until 
the mineral should be exhausted, is 
not a lease, but passes title to all 
minerals within the land, subject to 
the claim of the owner for royalties; 
this agreement was held not to bea 
lease for the reason that it had no 
determinate period. Hobart v. Mur- 
ray, 54 Mo. A. 249. (2) Aninstrument 
denominated a “lease,” granting, for 
a consideration payable before sever- 
ance oi the minerals, the right, for 
a period of ninety-nine years, to mine, 
ete., is not a rental contract but a 
conveyance of real property. Ken- 
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ee v. Hicks, 180 Ky. 562, 203 wie 


{[c] Reference to other lease.—A 
recital, in a deed conveying the oil 
and gas and other minerals upon the 
described premises, that it was ‘‘un- 
derstood there is an oil and gas lease 
on the land,’ does not show that the 
parties were referring to that instru- 
ment as a lease, but it may refer 
to another lease upon the land, and 
therefore it is insufficient to show 
that the conveyance was. intended 


only as a lease. Adams v,. Elkhorn 
Coals Corp:  h99. Koy. 6125 e251 SW, 
654. 


In an English case (Gowan v. 
Christie Wa ike 22H ol Se. 6273) Lord 
Cairns said: ‘What we call a min- 
eral lease is really, when properly 
considered, a sale out and out of a 
portion of land. It is liberty given 
to a particular individual, for a spe- 
cific length of time, to go into and 
under the land, and to get certain 
things if he can find them, and to take 
them away, just as if he had bought 
so much of the soil.” 

10. Von Ssaumbach v. Sargent 
Land Co., 219 Fed. 31, 134 CCA 649 
[aff 207 Fed. 423]; Miller v. Vander-. 
Sritte tOh. Cir. Ct. Nia Se. Eko 


Oh. Cir. Ct. 730; Tiley v. Moyers, 43 
Pa. 404. ‘ 
{a] TIllustration.—A contract to 


drill and operate gas and oil wells 
for a royalty for the gas or oil 
produced with time limit within 
which' wells are to be completed and 
extensions of the term granted in 
case profitable wells are developed, 
and upon failure to complete wells 
within stipulated periods, subject to 
rental at a stipulated sum per acre 
or forfeiture of lease of lands for the 
term, is not a lease, but is a sale of 
petroleum products. Miller v. Vau- 
dergrift,.12-Oh- Cir. Ct. N. S. 475,30 
Oh. Cir Ct .730, 

[b] A lease of a coal bank for a 
term of years, in which the rent re- 
served is a fixed price per bushel for 
the coal‘to be taken from the bank, 
amounts to a sale of as many bushels 
as the tenant shall take during the 
term, for the price fixed in the lease. 
Tiley v. Moyers, 43 Pa. 404. 

[c] Lease for unlimited term.—A 
mining lease granting an exclusive 
right to extract and remove ore for 
a practically unlimited term is in 
reality a sale of the ore, and the 
royalties reserved are the purchase 
price thereof. Von Baumbach vy. Sar-- 
gent Land Co., 219 Fed. 31, 134 CCA 
649 [aff 207 Fed. 423]. 

11. Sturdevant v. Thomson, 280 
Pa. 233, 124 A 434; Delaware, etc., R. 
Co. v. Sanderson, 109 Pa. 5838, 1 A 394, 
58 AmR 743. 

12. Adams v. Elkhorn Coal Corp., 
199 Ky. 612, 251 SW 654; Hutton y. 
Carnegie Natural Gas Co., 51 Pa. 
Super. 376. 

{a] Thus the fact that an instru- 
ment which is in form an absolute 
conveyance of the oil and gas and 
other minerals within the described 
tract states that the grantor reserves 
one eighth of the oil and is to have 
one hundred dollars for each gas well 
does not show that the parties in- 
tended merely an oil and gas lease, 
even though the word “reserves’’ is 
advisedly used and expresses the pur- 
pose of the parties, since it merely 
creates an exception of the property 
conveyed. Adams v. Elkhorn Coal 
Corp., 199 Ky. 612, 251 SW 654. 

13. Specific performance of agree- 
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of mineral each year,'! and notwithstanding the 


a certain interest in the minerals.!? 


[§ 587] 4. Agreement for Lease*—a. In General. 
The rules and principles which govern agreements for 
leases in general'* are applicable to and govern an 
agreement for a mining lease, in respect of the form 
and requisites of such an agreement, its construc- 


ments for leases see Specific Per- 
formance [386 Cyc 554]. 
14. See Landlord 


§§ 509-536. 
15. U. S.—kKjelsberg v. Chilberg, 
Imt% Wed. 109, 100 CC@A> 529. 
Ariz.—Peer v. Hughes, 25 Ariz. 105, 
213 P 691. 
Colo.—Cochrane v. Justice Min. Co; 
16 Colo. 415, 26 P 780 


and Tenant 


Kan.—Taylor v. Hixon, 111 Kan. 
240, 206 P 872. 

La.—Timken v. Wisner Estates, 
Ine., 153, La. 262, 95 S 711. 

Okl.—Nichols v. Edmundson,. 105 


OKl. 202,282 P 68. 
Tex.—Cranfill v. Swann Petroleum 


Co., (Civ. A:) 254 SW 582. 
Va.—Hairston v. Hill; 118 Va. 339, 
87_SE) 573. 


W. Va.—Herndon v. Meadows, 86 
W. Va. 499, 103 SE 404. 

Eng.—Blakesley v. Whieldon, 1 
pte 176, 23 HngCh 176, 66 Reprint 

See generally Landlord and Tenant 
§§ 515-523. 

[a] Correspondence and negotia- 
tions held not to create contract for 
leases.—(1) Nichols v. Edmundson, 
L0D OKI 202) .232 68s Crantilivw, 
Swann Petroleum Co., (Tex. Civ. A.) 
254 SW 582. (2) Correspondence be- 
tween the parties does not create a 
contract for execution of an oil lease 
where there is no definite proposition 
from one party unqualifiedly accepted 
by the other, and the correspondence 
concerns a lease, and not a contract 
for a lease. Taylor v. Hixon, 111 
Kan. 240, 206 P 872. 

[b] Instrument held insufficient.— 
An instrument in the form of a con- 
tract showing that the first party 
agreed to execute an oil and gas lease, 
and deposit it in a bank for delivery 
to the second party when the latter 
should begin drilling a well in a 
specified locality, which the latter 
agreed to do, and that if he did not 
do so within a stated time the con- 
tract and lease should be of no effect, 
is not an enforceable obligation, and 
the first party may withdraw at any 
time before the second party com- 
menced to drill. Grow v. Davis, 110 
Kan. 214, 203 P 683. 

[c] A mere memorandum of the 
description of lands, terms, and con- 
ditions to be embodied in a formal 
lease creates no binding contract of 
lease. Timken v. Wisner Estates, 
LDS wlae pLOs) OO wD wield 

{d] Signature.—If the subject 
matter of a contract is such as is 
ordinarily covered by a contract in 
writing, and if the paper itself shows 
that the signatures of all the parties 
thereto were contemplated, and the 
subject of the contract, a coal lease 
for thirty years, is Such that, unless 
signed by all parties, they will not 
be bound thereby, then, without a 
showing of something done under the 
contract indicating an intent that it 
shall be carried out, notwithstand- 
ing one party has not signed it, it 
is not a binding obligation on any of 
the parties. Herndon v. Meadows, 86 
W. Va. 499, 103 SH 404. 

{e] Agreement to make a contract. 
—An agreement for a bond and lease 
of mining claims, in which the lessee 
agrees to organize certain corpora- 
tions and issue to the owner certain 
shares of stock therein and pay to 
him certain sums of money, but in 
which the terms and conditions of 
the bond and lease to be given by 
the owner are not set forth, is merely 
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tion, and in respect of its performance or breach, 
by either party,!’ or the waiver of performance.*® 
Although not specified, 
time is necessarily of the essence of a contract for 
a mining lease,2® and the obligation is on the in- 
tended lessor to use reasonable diligence to complete 


Time for performance.’ 


the contract." 


Termination.22, An agreement for a mining lease 
may terminate, by force of its term, by the failure 
to find ore in paying quantities within a designated 
period of time,”* or it may be terminated by the 
lessee upon the lessor failing to comply with the 
conditions of the contract;?* but not because of the 
lessee’s ignorance of mining matters.®° 


an agreement to make an agreement, 
and not a contract in presenti, and 
hence is unenforceable. Peer 'v. 
Hughes, 25 Ariz. 105, 213 P.691. 

16. Folkes v. Mitchell, 287 Fed. 
719 [aff 287 Fed. 720]; Expansion 
Realty Co. v. Geren, 185 Mo. A. 440, 
170 SW 928; Coughran vy. Briam, (Tex. 
Civ. A.) 285 SW 627; Maynard v. 
Gilliam, (Tex. Civ. A.) 225 SW 818. 
See generally Landlord and Tenant 
§ 524, 

[a] Construction as a whole.—(1) 
A contract for the execution of an 
oil and gas lease in the future on ap- 
proval of an abstract showing a mar- 
ketable title must be construed as a 
whole. Coughran y. Briam, (Tex. Civ. 
A.) 235 SW 627. (2) Where a con- 
tract for the execution of a lease pro- 
vides that the lease shall give de- 
fendant the right to enter on the land 
and drill, subject to the conditions 
stated, and a subsequent paragraph 
provides that the lessee shall pro- 
ceed with due diligence, and make 
every effort to start the well within 
two months, and to drill at least one 
well on the premises, with permission 
to drive other wells, the whole. para- 
graph containing those provisions is 
intended to be incorporated into the 
lease, and the clause limiting the 
time within which the work shall be- 
gin is not to operate before the lease 
goes into effect, especially in view of 
a provision in the next to the last 
paragraph which provides that the 
lessee might enter before the lease 
is executed. Folkes vy. Mitchell, 287 
Fed. 719 [aff 287 Fed. 720]. 


17. Leon v. Barnsdall Zine Co., 
(Mo.) 274 SW 699; Vanlandingham v. 
Newberry, 104 Okl. 98, 230 P 1726; 


Texas Illinois Co. v. Gant, (Tex. Civ. 
A.) 251 SW 575; Porter v. Pittman, 
(Tex, Civ. A.) 241 SW 717; Mackenzie 
Vv. Pugh, (Tex. Civ, Av). 221) SW. 1010; 
See generally Landlord and Tenant 
§§ 527-532. 

{a] Time of payment by lessee.— 
Where an oil and gas lease sale con- 


tract specifies the amount the lessee. 


agrees to pay when a good and mer- 
chantable title to the lands is fur- 
nished, time of payment, not being 
expressed in the contract, is when the 
lessor furnishes lessee such title. 
‘“Vanlandingham v. Newberry, 104 Okl. 
98, 230 P 726. 

{b] Life of contract dependent on 
action by lessee.—Where an escrow 
agreement covering an oil lease pro- 
vided, first, that the lessee should ac- 
cept a good record title in the lessors 
as shown by the abstract, second, 
that if he had objections to the title 
and pointed them out, and they could 
not be cured within a _ reasonable 
time, the contract should be at an 
end, regardless of the character of 
the title to be furnished by the les- 
sors, whether a limitation ora record 
title, the life of the agreement de- 
pended solely upon one or the other 
of the two actions to be taken by 
the lessee. Mackenzie v. Pugh, (Tex. 
Civ. A.) 221 SW 1010. 

Remedies for breach see infra § 589. 


18. Leon v. Barnsdall Zine Co., 
(Mo.) 274 SW 699; Coughran vy. 
Briam, (Tex. Civ. A.) 235 SW 627. 
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thereof.?8 


Assignment of contract.?° A contract for a lease 
of mining property may be assigned;?7 and the 
rights and liabilities of the assignor and assignee 
thereunder depends upon the terms of the assign- 
ment in the light of conditions existing at the time 
If the assignee takes with full knowl- 


edge of the existing conditions, he cannot set up any 


generally Landlord and Tenant 
2 


Where a 


See 
5 


; [a] Tllustrations.—(1) 


contract for the future execution of | 
an oil and gas lease required the) 


lessor to furnish an abstract show- 
ing a marketable title and required 
the lessee to state objections thereto 
within a fixed time, and it appeared 
that at the time the contract was 
executed the lessee had the abstract 
in his possession and retained it for 
the full period without making ob- 
jections thereto, the lessee waived 
his right to object that the abstract 
was not eertified to the date of the 
contract, and that failure to make 
such objections within the time, 
where they were all such as could 
and would have been corrected by the 
lessor, entitled the lessor to retain 
a deposit by the lessee as liquidated 
damages on the lessee’s subsequent 
refusal to take the lease. Coughran 
v. Briam, (Tex. Civ. A.) 285 SW 627. 
(2) Where a contract for an oil and 
gas lease requires the lessors to have 
a good and merchantable title, a 
statement by the attorneys of the les- 
sees that the lessees could obtain a 
valid lease, notwithstanding an en- 
cumbrance on the property, does not 
show a waiver by lessees of the re- 
quirement of a good and merchanta- 
ble title, where there 
that the attorneys had authority to 
make such waiver, and they did not 
purport to do so. Texas Illinois Co. 
ves Gant, (Tex. Civ. <A.) :251 SW 


19. See generally Landlord and 
Tenant § 530. 

20. Woodley v. Hollingsworth, 154 
La. 686, 98 S 87; Kille v. Reading 
Iron-Works, 141 Pa. 440, 21 A 666; 
Macbryde v. Weekes, 22 Beav. 533, 52 
Reprint 1214. 

Time as essence of option or execu- 
tory contract for sale of mining 
property see supra § 533. 


21. Kille v. Reading Iron-Works, 
141 Pa. 440, 21 A 666; Macbryde v. 
Ube gaa? 22 Beav. 5383, 52 Reprint 

22. See generally Landlord and 
Tenant § 6. 

23. Leon v. Barnsdall Zine Co., 


(Mo. A.) 247 SW 10138. 

24. Macbryde v. Weekes, 22 Beav. 
5338, 52 Reprint 1214. 

Defect of lessor’s title as ground 
hee bmi om fe) agreement see infra 

25. Haywood v. Cope, 25 Beav. 140, 
58 Reprint 589, 17 ERC 817. 

26. Contract for conveyance of 
land as assignable generally see As- 
signments § 13. 

27. Leon v. Barnsdall Zinc Co., 
(Mo. A.) 247 SW 1013 [rev on other 
grounds 274 SW 699]. 

28. Leon v. Barnsdall 
(Mo.) 274 SW 699. 

[a] Tustration.—Where the con- 


Zine Co., 


_tract of sale of the contract for the 


mining lease was fully executed on 
the part of the sellers, and both title 
and possession passed, and on the 
part of the buyers nothing remained 
except to pay the balance of purchase 
price or to relieve itself from pay- 
ment by reassigning and continuing 


is no proof | 


of such conditions as a ground for being relieved 
from the payment of the purchase price.?® 
where the contract has expired at the time of the 
assignment, there is no consideration for the sale,*° 
even though the seller of the contract allows the 
purchaser to go into possession and continue de- 
velopment work.*+ 


But 


drilling and prospecting according 
to the contract for lease, the failure 
to continue drilling after notice of 
surrender prevents rescission, and 
does not relieve the assignee of lia- 
bility for installments of purchase 
money falling due after such at- 
tempted rescission, regardless of 
whether there was a forfeiture of the 
contract for the lease because of 
failure to prospect and operate. Leon 
NOR ee gene y © Zine Co., (Mo.) 274 SW 

{b] Premature suit for install- 
ments.— Where a contract for the sale 
of rights under a contract for a 
mining lease has been fully per- 
formed by plaintiff, and is executory 
only on the part of defendant, a suit 
is prematurely brought thereon as to 
four installments, which, under the 
terms of the contract, are not due at 
the date of institution of the suit. 
Leon y. Barnsdall Zine Co., (Mo.) 274 
SW 699. ; 

29. Leon v. Barnsdall Zine Co., 
supra. 

la] Rule applied.—Where an as- 
signee of a contract for a mining 
lease, with knowledge that the assign- 
ors were in possession and claimed 
the right to lease under the contract 
and had done some prospecting and 
that some landowners contended that 
the work did ndt constitute perform- 
ance of the contract, bought all right, 
title, and interest of the assignors 
to the contract, it took the risk of 
the existence of the right of the as- 
signors, and cannot be relieved from 
payment of the purchase price on the 
ground of failure of consideration on 
the theory that the right of the as- 
signors to the contract had been for- 
feited. Leon y. Barnsdall Zine Co., 
(Mo.) 274 SW 699. 

so. Leon v. Barnsdall Zine Co., 
(Mo, A.) 247 SW 1018. 

[a] Rule applied.— Where the 
owner of a contract for a mining 
lease on certain premises stated to a 
prospective purchaser that there was 
a dispute as to whether the contract 
was still in force, whereupon the pur- 
chaser made inquiries of the land- 
owners, and then completed the pur- 
chase of the contract for the lease, 
the statements of the landowners, 
even though they would estop them 
from denying the right of the pur- 
chaser to a lease, do not affect the 
rights between the purchaser and his 
vendor, so as to establish considera- 
tion for the sale of the contract, if 
all rights thereunder had previously 
terminated. Leon v. Barnsdall Zine 
Co., (Mo. A.) 247 SW 1013. 

Leon v. Barnsdall Zine Co., 


TDlustration.—Where a con- 
tract for a mining lease had been 
terminated by a failure to discover 
ore in paying quantities within one 
year as required by its terms, so that 
the purchaser of the rights under the 
contract acquired nothing, the fact 
that the seller of the contract al- 
lowed the purchaser to go into pos- 
session and continue development 
work does not establish consideration 
for the sale. Leon v. Barnsdall Zine 
Co., (Mo. A.) 247 SW 1013. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


meee oe 
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§§ 587-589] 


Separate contract. The holder of a contract for 
a mining lease and for an interest in the land may 
contract in respect thereof,®? and, in effecting a 
settlement of his rights, may contract with the 
grantee of the person with whom he formerly con- 
tracted, reserving to himself mineral beneath the 
land conveyed.*3 

[§ 588] b. Title of Proposed Lessor.** As a gen- 
eral rule there is an obligation on the part of the 
lessor, under an agreement for a mining lease, to 
furnish a good and merchantable title to the leased 
area;°° otherwise the lessee is not bound to accept 
the lease.*° 

Approval of title. The contract may make the 
‘approval of the abstracts of title by a designated 
attorney a condition precedent to the force of the 
contract,*7 or the parties may appoint an attorney 
as an arbiter to determine the validity of the title.** 
In such a ease the attorney’s approval or disap- 
proval can be questioned only for fraud or mistake.*® 
If he disapproves the title, in good faith, the grounds 
of his objection thereto are immaterial,*® and, unless 
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his reasons or point out defects in the title for cor- 
rection by the vendor or lessor.*t If, upon a refusal 
to complete the purchase by reason of such disap- 
proval, the vendor sues to enforce the sale, the 
burden is upon him to prove that the purchaser or 
his attorney acted in bad faith,*? and testimony 
is admissible in this connection, as to the grounds 
on which the attorney based his disapproval.** 

[§ 589] c. Remedies, The rules pertaining to the 
remedies against the proposed lessor or lessee in 
case of agreements for leases in general*# apply in 
case of a breach of an-agreement for a mining lease, 
in regard to an action to recover a deposit made 
as security for performance on the part of the pro- 
posed lessee,#® or in regard to an action, by the 
proposed lessee, for damages by reason of a failure 
or refusal on the part of the proposed lessor to exe- 
cute a proper lease,*#® and as to the measure of 
damages for the breach of such an agreement.*? 
Thus the measure of damages for breach of a con- 
tract to execute an oil or gas lease is the difference 
between the contract price of the lease and its 


the contract so requires, he is not 


32. Kroeger v. Martin, 72 Okl. 198, 
180 P 955. 


33. Kroeger v. Martin, supra. 
34. See generally Landlord and 
Tenant § 529. 


35. Telford v. Jenning Producing 
Co., 203 Fed. 456, 121 CCA 516; Curtis 
v. Roberts, 104. Okl. 172, 230 P 916; 
Texas Illinois Co. v. Gant, (Tex. Civ. 
AL aD Lael OWE Doe Orcenrrw. Geatt= 
man’ (Tex; Civ. A.) 24d SSW. T27, 
or Landlord and Tenant 
{a] "Title held insufficient.—W here 
a contract for an oil and gas lease 
requires the lessors to furnish an ab- 
stract showing a good and merchant- 
able title, an opinion of the lessor’s 
attorneys that the title is subject to 
a vendor’s lien but that in their opin- 
ion the lessees could obtain a good 
leasehold title by a lease from the 
above owners, is not proof of per- 
formance of the obligation to furnish 
a good and merchantable title, since 
the encumbrance prevents the title 
from being merchantable. Texas 
Illinois Co. v. Gant, (Tex. Civ. A.) 251 
SW 575. 

[b] Objection to title.—(1) As re- 
spects the sufficiency of the title of 
lessors of oil and gas rights in a 
certain eighty acres, the presence in 
the abstract of a deed by third par- 
ties conveying part of about one 
hundred and eighteen acres of the 
same survey, and reciting the sale 
thereof to such grantors by the party 
from whom the lessors’ title to the 
eighty acres is deraigned, is a valid 
objection, where it cannot be cer- 
tainly determined from such deed 
that the one hundred and eighteen 
acres did not include the eighty acres. 
Porter v. Pittman, (Tex. Civ. A.) 241 
SW 717. (2) An objection to the 
title as shown by an abstract on 
the ground of the indefiniteness of 
the description in the instruments in 
which it was set out does not con- 
stitute an objection on the ground 
that it could not be certainly deter- 
mined, from a deed by third parties 
of part of the same survey, reciting 
the sale thereof to such grantors by 
the party from whom title to the 
land covered by the abstract was de- 
raigned, that the land conveyed by 
such deed did not include that cov- 
ered by the abstract. Porter v. Pitt- 
man, supra. 

{e] Objection cured.—As respects 
a proposed gas and oil lease of land 
the fact that a deed by third parties 
claiming to be grantees of a party 
from whom title to the land in ques- 
tion was deraigned may have been a 
cloud on lessor’s title, in that it did 
not certainly appear from such deed 
that the land thereby conveyed did 


required to give | 


not include their land, does not war- 
rant a judgment for the lessee in the 
lessors’ action for a breach of con- 
tract to pay a stipulated sum when 
the lessors furnished an abstract 
showing the good title and cured 
valid objections stated by the lessee, 
where no such objection was stated 
by the lessee. Porter v. Pittman, 
(Tex. Civ. A.) 241 SW 717. 

{d] Previous conveyance of coal 
rights no objection to oil and gas 
lease.—Where a contract to accept 
and pay for an oil and gas lease pro- 
vides that plaintiff shall deliver a 
good and sufficient title, it is no de- 
fense to defendant’s obligation to ac- 
cept the lease that the landowners 
had previously conveyed the coal 
rights under fifty acres of the land. 
Telford v. Jennings Producing Co., 
203 Fed. 456, 121 CCA 516. 

36. Wilkirson v. Yarbrough, (Tex. 
Civ. A.) 238 SW 693. And see cases 
supra note 35. 

{a] Mlustration.—Where contract 
for an oil lease required the lessor 
to furnish an abstract showing a 
marketable title, and gave the lessee 
a specified period for examination 
thereof, and entitled the lessor to a 
reasonable time in which to cure 
minor defects, the lessee was not re- 
quired to accept the lease, on failure 
of the abstract to show lessor’s chil- 
dren by a former marriage to be with- 
out any interest, although the lessee’s 
attorney in examination of the ab- 
stract in the first instance did not 
make such objection until after such 
minor defects were cured. Wilkirson 
v. Yarbrough, (Tex. Civ. A.) 238 SW 
693. 

$7. Curtis v. Roberts, 104 Okl. 172, 


230 - P~ 916; Waurika First. -Nat. 
Bank i-va;- Clay, i740: Ok; 112,77 17% BP 
115. ; 

38. Garrison v. Geren, 159 Ark. 9, 
251 SW 39. 

39. Garrison v. Geren, supra. 

40. Waurika First Nat. Bank v 
C@layawiga Ok Myles iti rld5: 

41. Waurika First Nat. Bank v 
Clay, supra. 

42. Waukira First Nat. Bank v 
Clay, supra. 

43. Waurika First Nat. Bank v. 
Clay, supra. 

See Landlord and Tenant 


44, 
§§ 533-536. : 

45. Raccoon Coal Co. v. Faulkner, 
168 Ky. 235, 181 SW 1106; Wilkirson 
v. Yarbrough, (Tex. Commn. A.) 257 
SW 535 -[setting aside judgment 
(Commn. A.) 255 SW 1109 (rev (Civ. 
A.) 238 SW 693)]. 

fa] Tllustration.—Where defend- 
ant mining company’s contract with 
plaintiffs to lease mines is incom- 
plete as contemplating the execution 


market value,*® unless special damages are alleged 


of a formal lease which is never 
agreed upon, plaintiffs are entitled 
to recover money paid defendant’s 
representatives for deposit in bank, 
pending formal execution of the lease. 


Raccoon Coal Co. v. Faulkner, 168 
Ky. 235, 181 SW 1106. 
{b] Cross action.—Where, in an 


action by the lessor to cancel the 
lease, the lessee setS up a cross 
action for damages for breach of the 
contract for the lease, and does not 
pray for a return of the payment 
made by him, at the time of the exe- 
cution of the contract, he cannot re- 
cover such payment, even though he 
proves the title to be doubtful. Wil- 
kirson v. Yarbrough, (Tex. Commn. 
A.) 257 SW 5385 [setting aside judg- 
ment (Commn. A.) 255 SW 1109 (rev 
(Civ. A.) 238 SW 693)]. 

46. Rains v. Schermerhorn, 86 
Kan, 854, 122 P 883, 87 Kan. 801, 126 
P 1085; Daley v. Reed, 63 Pa. Super. 
507; Bolin v. Susquehanna Coal Co., 
29 Pa. Dist. 26; Landrum vy. Turney, 
(Tex. Civ, A.) 239 SW 366. See gen- 
etal Landlord and Tenant §§ 533, 

[a] Mllustration.—Where, under an 
oral agreement for a lease of min- 
ing property for a term, the lessees 
take possession and commence op- 
erations, on refusal of the lessor to 
execute such lease they may sur- 
render and recover for the breach of 
contract. Calhoun v. Mohawk Coal 
Co., 92 Kan. 469, 140 P 896; Rains v. 
Schermerhorn, 86 Kan. 854, 122 P 883 
87 Kan. 801, 126 P 1085. : 

[b] Petition, complaint, or state- 
ment held sufficient.—(1) Bolin v. 
Susquehanna Coal Co., 29 Pa. Dist. 26. 
(2) For breach of contract to execute 
oil lease. Landrum vy. Turney, (Tex. 
Civ. A.) 239 SW 366. 

[c] Evidence held insufficient to 
establish the damages covered. Rains 
v. Schermerhorn, 87 Kan. 801, 126 P 
1085, 86 Kan. 854, 122 P 883. 

{d] Evidence of terms.—In an ac- 
tion for breach of a contract to lease 
plaintiff the right to operate a min- 
ing claim on a royalty, evidence that 
defendant stated to plaintiff that he 


‘ “would make out a lease of the claim 


in question, that the terms of the 
royalty would be forty per cent, and 
that the lease was to commence on 
Sept. 1, 1905, and run to the middle 
of June, 1906, was sufficient evidence 
as to the terms of the contract. 
Kjelsberg v. Chilberg, 177 Fed. 109, 
100 CCA 529. 

47. Ragland v. Conqueror Zine 
Cos., 186 Mo. A. 631, 118 SW 1194; 
Landrum v. Turney, (Tex. Civ. A.) 
239 SW 366. See generally Landlord 
and Tenant §§ 534, 536. 

48. Landrum vy. Turney, supra. 


- 
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and proved.*® 

Cancellation of lease. If the lessee fails to pay 
the purchase price for the lease, the lessor may 
maintain an action for the cancellation of the lease 
which has been placed in escrow,°® and where in 
such action the lessee brings a cross action for 
damages for the lessor’s failure to furnish an ab- 
stract showing a good and merchantable title, the 
lessor’s failure to testify or to furnish such an 
abstract warrants a finding that such failure was 
willful, the facts being peculiarly within his own 
knowledge.>* . 

[§ 590] 5. Option for Lease.®? A contract which, 
although purporting to be a mining lease, conveys 
no present interest in the minerals, and imposes no 
obligation on the lessee, but leaves it to his disere- 
tion as to whether he will accept the lease and begin 
mining operations, and provides no consideration for 
the lessor other than an interest in the product, 
creates a mere lease option®* which does not become 
binding until the lessee signifies his election to exer- 
cise the option,®°* and which is void if not performed 
by the lessee in accordance with the terms thereof.°® 


49. Wilkirson v. Yarbrough, (Tex. 
Commn. A.) .257 SW 535 [setting 
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year to year for a specified number 
of years by paying a specified sum 


[$§ 589-591 


An option for a mining lease, like an option for — 


the purchase and sale of mining property,°® should 


be based on a valuable consideration,®? and if not’ 


based on such a consideration it may be withdrawn 
by the lessor at any time prior to performance, by 
the lessee, of some act by which he binds himself 
to exercise the option.°’ If, however, the option is 
given for a valuable consideration, the lessor is not 
entitled, during the period of the option, to with- 
draw it,°® except for fraud,®° or some other fact 
rendering the contract inequitable.°t Where such 
an option is without an express or implied under- 
taking to explore, it is not abandoned or forfeited 
because of a failure to explore and take a lease.*” 
An option, giving a party the right to demand a 
mining lease, imposes on the owner the duty to make 
a lease on demand on the party keeping the option 
alive.®% 

[§ 591] 6. Requisites and Validity of Lease—a. 
In General. The rules relating to the requisites of 
leases in general®* ordinarily apply in regard to the 
requisites of a mining lease.®® In accordance with 
such rules, in order to be valid and binding, the 


tion.— Where a so-called option con- 
tract to lease oil lands on its face 


aside judgment (Commn., A.) 255 SW 
1109 (rev (Civ. A.) 238 SW _ 693)]; 
Landrum v. Turney, (Tex. Civ. A.) 
239 SW. 366. 

{a] In Oklahoma (1) under Comp. 
St. (1921) § 5976, plaintiff, in an ac- 
tion for breach of a contract to de- 
liver an oil and gas lease, is entitled 
to show the actual detriment, if any, 
suffered by him for such breach, and 
to have the matter of damages there- 
for submitted to the jury. Wright v. 
Nation, 102 Okl. 216, 228 P 966. (2) 
An order sustaining a demurrer to 
testimony showing the execution of a 
contract to convey oil and gas lease, 
and willful breach with attendant 
damages, is erroneous. Wright v. 
Nation, supra. 

50. Wilkirson v. Yarbrough, (Tex. 
Civ. A.) 238 SW 693 [rev on other 
grounds (Commn. A.) 255 SW 1109]. 

51. Wilkirson v. Yarbrough, supra. 

52. Option: 

As to sale of mining property see 

supra §§ 528-539. 

For lease generally see Landlord and 

Tenant § 514. y 

53. Ala.—Collins v. Smith, 151 Ala. 
133, 43 S 838. ; 

Colo.—Davis v. Riddle, 25 Colo. A. 
162,136) P55, 

I 236 


ll.—Cortelyou vy. 
Ill. 138, 86 NE 200. 

Kan.—Pittsburg Vitrified Pav., etc., 
Co. v. Bailey, 76 Kan. 42,90 P 803, 
12 LRANS 745. 
pes v. MclIllhenny, 116 SW 

Tex.—Varnes v. Dean, (Civ. A.) 228 
SW 1017; Bailey v. Williams, (Civ. 
A.) 223 SW 311; Owens v. Corsicana 
Petroleum Co., (Civ. A.) 169 SW 192; 
Witherspoon v. Staley, (Civ. A.) 156 
SW 557. 

[a] MTlustrations.—(1) Where a 
lessee made no down payment as a 
consideration for the execution of an 
oil, gas, and sulphur lease, although 
three hundred dollars was the re- 
cited down payment, but made the 
lessor’s wife a present of ten dol- 
lars in view of her coming some dis- 
tance to execute the lease rather than 
have the lessee go out to her farm, 
the lease had only a nominal consid- 
eration, and should be considered a 
mere optional right to acquire an in- 
terest in the land. Varnes v. Dean, 
(Tex. Civ. A.) 228 SW 1017. (2) An 
oil and gas lease, providing that it 
shall become void on the lessee’s 
failure to commence and prosecute 
with due diligence a drilling opera- 
tion within six months, but that the 
lessee may prevent forfeiture from 


Barnsdall, 


per acre to the lessor for each year 
thereafter until a well is completed, 
does not convey title to the oil and 
gas in the lands described, although 
the lease contains words of grant, 
but is merely an option to explore 
the same, no title vesting until the 
gas or oil is produced. Bailey v. Wil- 
liams, (Tex. Civ, A.) 228 SW 311. (3) 
Where a lease to mine coal and other 
minerals and pay a royalty upon 
them to the lessor provides that the 
mining is to be done at the lessee’s 
discretion, and that no cessation of 
operations or failure of the lessee to 
avail himself of the privileges con- 
ferred by the lease Shall operate as 
a forfeiture thereof, it is a mere 


option. Collins v. Smith, 151 Ala. 133, 
43 S 838. 
[b] Option held void for want of 


mutuality. — Young v. 
(Ky.) 116 SW 728. 

54. Ray Coal Min. Co. v. Ross, 169 
Iowa 210, 151 NW 68. 


Melllhenny, 


55. Ray Coal Min. Co. v. Ross, 
supra; Morton vy. Drosten, (Mo. A.) 
185 SW 733. 

56. See supra § 530. 

57. Pittsburg Vitrified Pav., etc., 


Co. v. Bailey, 76 Kan. 42, 90 P 8038, 
12 LRANS 745; Miller v. Oden, 149 
ae Ty 90" Sle 7) Melkian vv, tally, 
(Tex. Civ. A.) 220 SW 167; Hunter v. 
Gulf Production Co.,, (Tex. Civ. A.) 
220 SW 163; Hitson v. Gilman, (Tex. 
Civ. A.) 220 SW 140; Texas Co. v. 
Dunn, (Tex. Civ. A.) 219 SW 300. 

[a] Consideration held insufficient. 
—(1) Where a landowner’s promise 
to an oil company to hold open for 
proposal to lease the lands to it for a 
period of twenty-five days from the 
date of the receipt of an abstract by 
the company is not induced by the 
idea that the company might incur 
an expense in having her title exam- 
ined, the twenty-five dollars paid by 
the company to its attorney for such 
services is not a valuable considera- 
tion supporting the owner’s option to 
lease. Texas Co. v. Dunn, (Tex. Civ. 
A.) 219 SW 300. (2) Where an oil 
and gas lease is delivered to a lessee, 
who by a contemporaneous instru- 
ment agrees to pay ‘the lessor one 
thousand dollars or return his lease 
and abstract within seven days, the 
instrument evidences a_ bald. uni- 
lateral contract, and is a nudum pac- 
tum and void. Miller v. Oden, 149 La. 
TAGS SOUS. LG: 

[b] One dollar as sufficient con- 
sideration.—McKay vy. Tally, (Tex. 
Civ. A.) 220 SW 167. 

[ce] Issue of want of considera- 


discloses that it is based on a money 
consideration, but there is testimony 
to refute the acceptance of the con- 
sideration so stated in the instru- 
ment, the issue of want of considera- 
tion is sufficiently raised. Texas Co. 
v. Dunn, (Tex. Civ. A.) 219 SW 3009. 

58. Ala.—Collins v. Smith, 151 Ala. 
133, 43 S 838. 

Colo.—Davis v. Riddle, 25 Colo. A. 
162; 136 P 551. 

Ill.—Cortelyou vy. Barnsdall, 236 Ill. 
138, 86 NE 200. 

La.—Miller v. Oden, 149 La. 771, 90 
S 167. 

Tex:—Texas ‘Co: v. Dunn, *(Cly. AD 
219 SW 300. 

[a] Revocation.—(1) Where a les- 
sor in an oil and gas lease, which 
gives to the lessee a mere option, 
notifies the lessee of an election to 
revoke the option before the lessee 
has done any act binding himself 
to exercise the option, the revocation 
is a withdrawal of an offer which the 
lessee has not accepted. Cortelyou v. 
Barnsdall, 236 Ill. 138, 86 NE 200. (2) 
Where a landowner gave an oil com- 
pany a twenty-five day written option 
to lease her land, and subsequently, 
although before the expiration of 
such twenty-five days, wrote that she 
could wait no longer for her money, 
asking return of her lease and ab- 
stract, and stating that she did not see 
proper to accept payment, such letter 
was an absolute revocation of the op- 
tion or offer to lease, which was not 
supported by a consideration. Texas 
Co. v. Dunn, (Tex. Civ. A.) 219 SW 300. 

59. Garfield Oil Co. v. Champlin, 
78 Okl. 91, 189 P 514; McKay v. Tally, 
(Tex. Civ. A.) 220 SW 167. 

60. McKay v. Tally, supra, 

61. McKay v. Tally, supra. 

62. Mineral Land Inv. Co. v. Bish- 
op Iron Co.; 134 Minn. 412, 159 NW 
966, LRAI9I17D 900. 

63. De Grasse v. Verona Min. Co., 
185 Mich. 514, 152 NW 242. 


64. See Landlord and Tenant §§ 
389-425. 
65. Hester v. O’Rear, 202 Ky. 176, 


259 SW 41; Price v. Biggs, (Tex. Civ. 
A.) 217 SW 236; Blakesley v. Whiel- 
don, 1 Hare 176, 23 EngCh 176, 66 Re- 
print 996. 

[a] Covenants.—Under an agree- 
ment for a lease of minerals, the pay- 
ment to be accelerated with an in- 
crease in the quantity of work, the 
lessor is impliedly entitled to have a 
right of entry and inspection secured 
to him by the lease. Blakesley v. 
Whieldon, 1 Hare 176, 23 EngCh 176, 
66 Reprint 996. 


For later cages developments and changes in the law see cumulative Annotations, same title, page and note number, 
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§ 591] 


lease must be entered into by competent parties ;°° 
must be definite and certain in its terms,®’ such as 
in the description of the parties;°* must be properly 
- delivered ;°® and usually must be recorded,” although 
a failure to record renders the lease voidable only.” 
In order that the lease may be bind- 
ing there must be mutual assent or a meeting of the 
But if the lease contains 
mutual obligations binding on both parties, it is 
not essential that each covenant or agreement by 
the lessor be supported by a specifie reciprocal 


Mutuality. 


minds of the parties.’? 


Duff v. Duff, 205 Ky. 10, 265 
SW 305. See generally Landlord and 
Tenant § 391, 

67. Ringle v. Quigg, 74 Kan. 581, 
87 P 724; De Grasse v. Verona Min. 
Co., 185 Mich. 514, 152 NW 242; Page 
v. Hardeman, (Tex. Civ. A.) 262 SW 
133; Maynard vy. Gilliam, (Tex. Civ. 
A.) 225 SW 818. See generally Land- 
lord and Tenant § 400. i 

[a] Removal of ore.—A lease is 
not void for uncertainty because it 
does not expressly confer authority 
to remove ore from the premises, 
where it merely provides that the ore 
might be mined. De Grasse v. Ve- 
rona Min. Co., 185 Mich. 514, 152 NW 


242. ’ 
68. Hester v. O’Rear, 202 Ky. 176, 
259 SW 41; Root v. Townsend, 186 


Ky. 56, 215 SW 936; Texas Pac. Coal, 
etc., Co. v. Patton, (Tex. Commn. A.) 
238 SW 202. See generally Landlord 
and Tenant § 404. 

69. Guerin v. Sunburst Oil, etc., 
Co., 68 Mont. 365, 218 P_949. See 
generally Landlord and Tenant §8§ 
416-422. 

70. Root v. Townsend, 186 Ky. 56, 
215 SW 936; Hester v. Shuster, (Tex. 
Civy A.) 234.SW 7138; Munro v. Did- 
cott, [1911] A. C. 140. See generally 
Landlord and Tenant §§ 423-425. 

[a] In Kansas (1) under L. (1897) 
ce 244 (Gen. St.. [1909] § 9334), where 
the fee to land is in one person, and 
the right or title to minerals therein 
in another, the right to such minerals 
shall be valued and listed, separately 
from the fee and separately taxed, 
and, when such mineral leases are not 
recorded within ninety days after 
execution, they shall be void if not 
listed for taxation. Mound City 
Brick, ete., Co. v. Goodspeed Gas, etc., 
Co., 83 Kan. 136, 109 P1002. (2) But 
a grant of minerals in land for a term 
of years, the lessee to pay a royalty, 
but not obligating him to prosecute 
mining operations beyond starting a 
well, does not transter title to the 
mineral, and need not be recorded in 
order to be valid. Finch v. Beyer, 94 
Kan. 525; 146 P 1141. 

Recording gas or oil lease see infra 


665. 

: Hester v. Shuster, (Tex. Civ. 
A.) 234 SW 713. 

72. U. S.—Brunson v. Carter Oil 
Co., 263 Fed. 935. 

Ala.—Majestic Coal Co. v. Ander- 
son, 203 Ala. 2338, 82 S 483. 

Ark.—Rogers, v. Magnolia Oil, etc., 
Co., 156 Ark. 108, 245 SW 802. 

Ill.—Stiritz v. Big Muddy Min. Co., 
257 Ill. 548, 100 NE 968; Illinois Kao- 
lin Co. v. Goodman, 252 Ill. 99, 96 NE 
867; Poe v. Ulrey, 233 Ill. 56, 84 NE 
46 [aff 134 Ill. A. 298]; Moffat Coal 
Co. v. Miller, 173 Ill. A. 408. 

Ind.—Cypress Creek Coal Co. v. 
Boonville Min. Co., 194 Ind. 187, 142 
NE 645. 

Iowa.—Green Ridge Fuel Co. v. Lit- 
tlejohn, 141 Iowa 221, 119 NW 698. 

Kan.—Doolittle v. Wilson, 116 Kan. 
576, 227 P 345; Skinner v. Ajax Port- 
land Cement Co., 109 Kan. 72, 197 P 
875. 

Ky.—Hester v. O’Rear, 202 Ky. 176, 
259 SW 41; Hog v. Forsythe, 198 Ky. 
462, 248 SW 1008; Duff v. Duff, 187 
Ky. 237, 218 SW 1008; Daniel Boone 
Coal Co. v. Miller, 186 Ky. 561, 217 
SW 666. 

La.—Witbeck v. Rea, 105 S 43; 


Cochran v. Gulf Refining Co., 139 oa 


1010, 72 S 718. 
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is bound.*? 

Mont.—Hinerman y. Baldwin, 67 
Mont. 417, 215 P 1103. 

Tex.—Price v. Biggs, (Civ. A.) 217 
SW 236. 

See generally Landlord and Tenant 
§§ 393-3895. 

[a] Leases held not lacking in 
mutuality.—(1) A lease giving the 
lessors a minimum royalty of one 
thousand dollars per year “from the 
time the said lessees begin operation 
under this lease,” and providing for 
commencement of operation within 
six months with the option in the 
lessors of declaring the lease for- 
feited for failure of the lessees to 
begin within such period, is not void 
for want of mutuality, the lessees 
being bound thereby to operate the 
mine. Cypress Creek Coal Co. v. 
Boonville Min. Co., 194 Ind. 187, 142 
NE 645. (2) A lease requiring the 
lessee to pay a certain royalty for 
coal mined and annually to furnish 
the lessor a certain amount of coal 
free, and not closé down the mine 
for more than a year at a time, is not 
lacking in mutuality; it may be en- 
forced against the lessee and so is 
enforceable against the lessor. Ingle 
v. ‘Bottoms, 160) Ind. 73, 66 NE 
160. 

{[b] Leases held lacking in mutu- 
ality.— (1) Where the lessee does not 
obligate himself to institute mining 
operations. Majestic Coal Co. v. An- 
derson, 203 Ala. 233, 82 S 483. (2) 
A lease of mineral rights for ten 
years, and aS much longer as the 
premises produce minerals of any 
kind in paying quantities, with the 
exclusive right to the lessee to mine 
for all kinds of valuable mineral sub- 
stances, paying the lessor specified 
royalties, but not binding the lessees 
to do anything except to make certain 
prospecting tests, is speculative, and 
lacking in mutuality. Illinois Kaolin 
ee v. Goodman, 252 Ill. 99, 96 NE 
67. 

[ec] Presumption of acceptance.— 
Where a coal mining lease requires 
the lessee to convey other land to 
the lessor as part of the considera- 
tion, and the lessee executes the deed 
and delivers it to the lessor, the lat- 
ter’s retention of the deed for a 
month raises a presumption of ac- 
ceptance, and a finding by the trial 
court that he has never accepted the 
deed is manifestly erroneous. Hogg 
v. Forsythe, 198 Ky. 462,. 248 SW 
1008. 

{d] Counter offer.—Where a land- 
owner on receiving a lease for part 
of his land which provides free gas 
to heat one dwelling on the leased 
premises changes the provision to 


read, “and one additional dwelling 
house,” and signs the modified instru- 
ment, the lessee, on receipt of the 


lease and letter explaining the altera- 
tion, merely has a counter offer which 
he is privileged to accept or reject, 
and no contract has been concluded. 
Doolittle v. Wilson, 116 Kan. 576, 227 
Paotb: 

73. Hinerman y. Baldwin, 67 Mont. 
AA wed 5) owed O82 

74. Daniel Boone Coal Co. v. Mil- 
ler, 186 Ky. 561, 217 SW 666. 

75. See Landlord and Tenant §§ 
396-399. 

Consideration for oil and gas lease 
see infra § 668. 

76. U. S.—Brunson y. Carter Oil 
Co., 263 Fed. 935. 

Ala.—Brooks y. Cook, 141 Ala. 499, 
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covenant or agreement by the lessee.7* Where, how- 
ever, the lease is executory and does not provide any 
time within which the lessee must begin mining, 
and gives him the absolute right to cancel the lease 
for any cause in his discretion, it is voidable tor 
want of mutuality.” 

Consideration. A mining lease, like other leases,”® 
must be supported by a good and sufficient consider- 
ation,’® and if no consideration is paid, the contract 
is unilateral, and neither the lessor nor the lessee 


388 S 641. ’ 
Ark.—Grooms y. Minton, 158 Ark. 

448, 250 SW 543; Dunaway v. Gal-. 

braith, 139 Ark. 580, 214 SW 33. 

Ga.—Crawtord v. Williams, 149 Ga. 
£26599) SHW37s. 

4kcan.—Skinner v. Ajax Portland 
Cement Co., 109 Kan. 72, 197 P 875; 
ae v. Butler, 103 Kan. 419, 173 Pb 

Ky.—Kentucky Coke Co. v. Smith,’ 
207 Ky. 485, 269 SW 558; Harlan Coal, 
etc., Co. v. King Harlan Min. Co., 
192 Ky. 111, 232° SW 650. 

La.—Pipes v. Payne, 156 La. 791, 
101 S 144; Fomby v. Columbia Coun- 
ty Dev. Co., 155) Ma. 0105; 9992 Si-537> 
Siione v. Dunson, 145 La. 525, 82 § 

0. 

Tex.—McCaskey v. McCall, (Civ. 
A.) 226 SW 432. 

Wis.—Platteville Lead, ete., Co. v. 
Hill, 148 Wis. 241, 1384 NW 359. ; 

[a] Considerations held sufficient. 
—(1) Expense of developing the 
property. Waskey v. Chambers, 224 
UY. 8.1564; 32 SCt 597, 56 Ih. <edyi88be 
(2) The liability of an agent on @ 
mining lease, signed so as to bind 
himself only, forms a sufficient con- 
sideration to bind the other party to 
the contract. Brooks v. Cook, 141 
Ala. 499, 38 S 641. °(3) One dollar 
paid by the lessee to the lessor and 
mutual benefits. Crawford v. Wil- 
liams, 149: Ga.+126; 99 SE 378. (4) 
Nominal consideration and develop- 
ment of property... Heard v. Pratt, 
(Tex. Civ. A.) 257 SW 660; Smith vv 
Carpenter, (Tex. Civ. A.) 257 SW 637. 
(5) Where a lease in consideration of 
one dollar authorized exploration of 
oil and other minerals in territory 
which was wholly undeveloped, a 
condition giving the lessee five years. 
within which to begin to prospect and 
drill is reasonable, and the contract 
is valid as being based on a sufficient 
consideration. Grooms y. Minton, 158: 
Ark. 448, 250 SW 543. (¢6) Under a 
contract between a lessor and lessee 
of coal lands relative to the con- 
struction of a railroad bridge across 
a river under which the lessor was to 
pay for the piers and the lessee was 
to build the piers and erect the 
bridge, that the bridge furnished ac- 
cess to the lands of the lessor is a 
sufficient consideration for the prom- 
ise to pay for the piers. Harlan Coal, 
etc., Co. v. King Harlan Min. Co., 
192 Ky. 111, 232 SW 650. 

[b] Consideration held insufficient. 
—Where the only consideration for a 
coal lease for so long as desired by 
the lessee is the lessee’s development 
of the land and payment of royalties 
to the lessors, the lease is unilateral 
and unenforceable in equity. Ken- 
tucky Coke Co. v. Smith, 207 Ky. 485, 
269 SW 558. 

[ec] Pleading lack of consideration. 
—Where a complaint for money paid 
by a tenant under a mining lease to 
a lessor, who did not own the mineral 
rights in the lands, shows on its face 
that the surface rights were in the 
lessor, and that they were included in 
the lease, such rights might have 
been an adequate consideration for 
the lease, so that the complaint does 
not show a lack of consideration 
which would avoid the lease, and is 
insufficient as against demurrer. 
Platteville Lead, etc., Co. v. Hill, 148 
Wis. 241, 184 NW 359. 

' 77. Raines v. Dunson, 145 La. 525, 


}82 S 690. 


998 [40 C.J.] 


[§ 592] b. Form and Contents.”* 


of leases generally no particular form of words is 
required to create a mining lease;‘® the matter de- 
pends entirely upon the intention of the parties as 
expressed in the instrument; and where it is evident 
therefrom that the intention of the parties is that 
one should divest himself of the property and the 
other come into it for a determinate period for min- 
ing purposes, it creates a mining lease, irrespective 


of its form or name.®°? 
Description of premises. 


-are intended to be covered by the 


impossible to determine from the description in the 
lease what part of a tract was intended, the lease 


is void for indefiniteness.** 


78. Generally see 
Tenant §§ 400-406. ; 

79. Commins v. Guaranty Oil Co., 
99 Cal. A; $39;..154 .P 882.) See gen- 
erally Landlord and Tenant § 400. 
. 80. U. S.—Raynolds v. Hanna, 55 
Fed. 783 [rev on other grounds 59 
Fed. 923, 8 CCA 370]. 

Ala.—Brooks v. Cook, 141 Ala. 499, 
38 S 641. } 

Cal.—Hudepohl v. Liberty Hill 
Cons. Min., etc., Co., 80 Cal. 553, 22 P 
339; Commins y. Guaranty Oil Co., 29 
Cal. Ax, 139/154 :P 882. 

Ga.—Palmer Brick. Co. v. Wood- 
ward, 138 Ga. 289, 75 SE 480. 

Ill. Wilmington Star Min. Co. v. 
Allen, 95 Ill. 288; Gartside v. Outley,. 
58 Ill. 210, 11 AmR 59. 

Mo.—Austin v. Huntsville Coal, 
ete:, Co., 72 Mo. 535, 37 AmR 446. 

Nev.— Paul v. Cragnaz, 25 Nev. 2938, 
59 P 857, 60 P 983, 47 LRA 540. 

N. J.—Shaw v. Wallace, 25 N. J. L. 
453. 

N. Y.—Genet v. Delaware, etc., 
Canal Co., 136 N. Y. 593, 32 NE 1078, 
19 LRA 127. 

Oh.—Scioto Fire Brick Co. v. Pond, 
38 Oh. St. 65. 


Landlord and ' 


Okl.—Paraffine Oil Co. v. Cruce, 
68 Okl. 95, 162 P 716. 
Pa.—Watterson v. Reynolds, 95 


Pa. 474, 40 AmR 672; Kemble Coal, 
etc., Co. v. Scott, 90 Pa. 332; Freck vy. 
Locust Mountain Coal, ete., Co., 86 
Pa. 318; Moore v. Miller, 8 Pa. 272; 
Watson v. O’Hern, 6 Watts 362. 

Va.—Young v. Ellis, 91 Va. 297, 21 
SE 480. : 

W. Va.—Williamson v. Jones, 39 W. 
Va. 231, 19 SH 436, 25 LRA 222; Bow- 
yer v. Seymour, 13 W. Va. 12. 
aaa ae ay v. Atkinson, 35 Wis. 

Hng.—Grey v. Friar, 15 Q. B. 901, 
69 ECL 901, 117 Reprint 6995; Saun- 
ders’ Case, 5 Coke 12a, 77 Reprint 66; 
James v. Cochrane, 7 Exch. 170, 155 
Reprint 903; Taylor v. Salmon, 4 
Myl. & C. 134, 18 EngCh 13838, 41 Re- 
print 53. 

{a] MTllustrations of leases.—(1) A 
grant of lands to mine for coal so 
long as there is coal to mine therein, 
with leave to take, under certain 
conditions, all the coal in the lands, 
and also containing mutual covenants 
and a provision of forfeiture in case 
of noncompliance. Gartside v. Out- 
ley, 58 Ill, 210, 11 AmR 59. (2) A 
contract by a landowner, granting the 
use and occupation of land for a defi- 
nite term, with the right to take brick 
clay therefrom and manufacture the 
same into merchantable brick, for a 
valuable consideration moving to the 
landowner during a specified term of 
years, is a lease. Palmer Brick Co. 
v. Woodward, 138 Ga. 289, 75 SE 480. 
(3) A memorandum of agreement 
leasing all the coal in or under a 
parcel of land specifically described, 
the amount of which was to be actu- 
ally determined by the result of the 
mining process, Genet yv. Delaware, 
etc., Canal Co., 136 N. Y. 593, 32 NE 


The lease should con- 
tain a sufficiently accurate description of the prem- 
ises demised as clearly to indicate just what premises 
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lease ;*1 if it is 


rt 
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* ; 

[§ 593] c. Writing and Execution. In some ju- 
risdictions if the lease is-for not longer than a 
designated period it need not be in writing;** but 
in most instances a mining lease, the same as other 
leases, particularly where the lease is for longer 
than a stated period, is required by the statute of 
frauds to be in writing ;** and it has been held that . 
a mining lease authorizing the grantees to extract 
and appropriate minerals from the land must be 
executed in the same manner as a deed.*® 
the lease is required to be in writing, it should be 
signed by both parties thereto.*® 
signed by the lessor, but not by the lessee, it has 
no binding effect, if the lessee does nothing to indi- 
cate his acceptance thereof;*? but it is valid and 
binding if it is accepted by the lessee,®* particularly 


Where 


If the lease is 


where it contains no covenants to which the lessee’s 


1078, 19 LRA, 127, (4) A written 
agreement allowing a person to enter 
upon the lands of another and search 
for minerals, he agreeing to pay a 
certain sum if no minerals are found, 
and a royalty on all ores shipped. 
Young v. Ellis, 91 Va. 297, 21 SE 480. 
(5) An agreement for the use and oc- 
cupation of land in consideration of 
a portion of the product of oil de- 
veloped therefrom. Commins  v. 
Guaranty Oil Co., 29 Cal. A. 139, 154 
P 882. 

Definition of mining lease generally 
see supra § 582. 

Distinction between lease and 
other contracts geherally see supra §§ 
584-586. 

81. Rogers v. Magnolia Oil, etc., 
Co., 156 Ark. 103, 245 SW 802; Hes- 
ter v. O’Rear, 202 Ky. 176, 259 SW 41; 
Pleasants v. Blackberry, etc., -Coal, 
etc., Co., 201 Ky. 144, 255 SW 1043; 
Smith v. Carpenter, (Tex. Civ. A.) 
257 SW 637; Hodges v. Miller, (Tex. 
Civ. A.) 244 SW 634, (Civ. A.) 238 SW 
722° Crabb \v./ Texas, Pac. Coal., ete., 
Co., (Tex. Civ. A.) 238 SW 279. See 
generally Landlord and Tenant § 405. 

[a] Naming county or state.—(1) 
A lease describing the land by section 
and township subdivision, in accord- 
ance with the public survey, is suf- 
ficient, although it does not state the 
county and state in which the land is 
Situated, since courts take notice of 
the public surveys and the county 
lines. Rogers vy. Magnolia Oil, etc., 
Co,, 156 Ark. 108, 245 SW 802. (2) 
A failure of an oil and gas lease to 
describe the land as in a certain 
county is not sufficient to invalidate 
it, parti¢ularly as the lessors in- 
tended to describe the land as in 
such county, and the state abstract 
books identified the land described 
as being therein. Hodges v. Miller, 
(Tex. Civ. A.) 244 SW 634, (Civ. A.) 
238 SW 722. 

{b] Land included in lease by 
mistake.—Pleasants v. Blackberry, 
ete., Coal, etc., Co., 201 Ky. 144, 255 
Sw. 1043. 

s@. South Penn Oil Co. v. Calf 
Creek) Oil,, (ete.,. (Co. Baduimed. | 507; 
Smith v. Carpenter, (Tex. Civ. A.) 257 
SW 637; Crabb v. Texas Pac. Coal, 
ete., Co., (Tex. Civ. A.) 288 SW 279: 
Parsons, ete., Oil Co. v. McCormick, 
68 W. Va. 604, 70 SE 371. ; 

{a] Description held insufficient,— 
Where the description in a mineral, 
oil, and gas lease is not applicable to 
any lands then owned by the lessor 
and the proof offered to locate the 
lands is in direct conflict with the 
description, the instrument is void 
for want of description. Smith v. 
Carpenter, (Tex. Civ. A.) 257 SW 637. 

‘83. Sheets v. Allen, 89: Pa;> 47; 
Ruffatti v. Société Anonyme des 
Mines de Lexington, 10 Utah 386, 37 
PebOns 

{a] A parol mining lease for three 
months is valid, where the lessee 
enters thereunder, and expends labor 
and money in preparation for mining. 


Ruffatti v. Société Anonyme des 
ee de Lexington, 10 Utah 386, 37 
84. See Frauds, Statute of §§ 179— 
194. And see generally Landlord and 
Tenant §§ 401, 402. 
Oil ana gas leases as required to 
be in writing see Frauds, Statute of 


§ 183. 

85. Brooks v. Cook, 141 Ala. 499, 
38 S 641; Fuhr v. Dean, 26 Mo. 116, 
69 AmD 484, 

Execution of deeds generally see 
Deeds §§ 76-93. 

86. Ala.—Collins v. Abel, 151 Ala. 
207, 44 S 109, 125 AmSR 24; Brooks 
v. Cook, 141 Ala. 499, 38 S 641. 

Ky.—Hester v. O’Rear, 202 Ky. 176, 
259 SW 41. 

La.—Lieber y. Ouachita Natural 
Gas; sete; Co; 1535 an 1608 N95 esas 38s 

Pa.—Huff v. McCauley, 53 Pa. 206, 
91 AmD 208. 

Tex Watsons ives Cloud, i G@ive As) 
225 SW 807. : 

W. Va.—Herndon v. Meadows, 86 
W. Va. 499, 103 SE 404. 

See generally Landlord and Tenant 
§§ 408-411. 

[a] A lease not signed by all the 
heirs as agreed is not binding. Wat- 
Bon vy. Cloud, (Tex. Civ. A.) 225 Sw 

87. Collins v. Abel, 151 Ala. 207, 
44 S$ 109, 125 AmSR 24. 

[a] A lease signed by the lessor, 
but not by the lessee, is a mere uni- 
lateral contract, subject to cancella- 
tion at the instance of the lessor, 
where the lessee takes no steps to 
Operate the mines thereunder for 
more than three years after it is exe- 
cuted. Collins v. Abel, 151 Ala. 207, 
44 S$ 109, 125 AmSR 24. 

88 Price v. Nicholas, 19 F. Cas. 
No. 11,415, 4 Hughes 616; Chandler 
v. Hart, 161 Cal. 405, 119 P 516, Ann 
Cas1913B 1094; Green Ridge Fuel Co. 
v. Littlejohn, 141 Iowa 221, 119 NW 
698; Fomby v. Columbia County Dev. 
Co., 155 La. 705, 99 S 537. 

[a] A lessee who has not signed 
shows acceptance thereof by paying 
rentals to extend the lease, or by 
transferring it. Fomby v. Columbia 


Conny: Dey. .Co., 155 La. :706, 99: S 
[b] Acts not showing acceptance. 


—A coal lease, signed by only the life 
tenant and part of the remaindermen, 
and not by the lessee, is not accepted 
and adopted by the parties and is not 
binding, although the lessee goes on 
the premises to investigate and dis- 
cover coal in workable quantities, 
where he never advises the lessors to 
that effect, or makes up his mind 
what to do, and the provision of the 
lease that the lessee shall test the 
land, and in case there shall be coal 
of quantity and quality to justify 
opening and mining it, in the opinion 
of the lessee, it shall do so, and pay 
as stipulated, makes it optional with 
the lessee whether he shall mine. 
Green Ridge Fuel Co. v. Littlejohn, 
141 Iowa 221, 119 NW 698. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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signature is necessary as evidence of his consent 
thereto,®® or where there is nothing to show that 
such signing was contemplated by the parties.°° 
The failure of one of several lessees to sign the 
lease does not affect its validity and binding effect 
as to the others who do sign it, particularly where 
they treat it as a valid contract by going into pos- 
session and prosecuting work under it.%” 

Attestation and acknowledgment. When required 
by statute, a mining lease, like other leases, should 
be properly attested®* and acknowledged.** 

[§ 594] d. Validity. The rules relating to the 
validity of leases in general®® usually govern the 
validity of mining leases.°* In accordance with such 
rules a mining lease is invalid and may be avoided 
on the ground of fraud, misrepresentation, or con- 
cealment,®” or duress in the making or procuring of 
the lease,®°* or if the lease contains an illegal con- 
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is not illegal. 


dition.°® A provision giving the lessor the right to 


89. Chandler v. Hart, 161 Cal. 405, 
119 P 516, AnnCas1913B 1094. 

90. Allan y. Guaranty Oil Co., 176 
421, 168 P 884. 


91. Ross y. Sheldon, (Ky.) 119 SW 
225; McLeod vy. Lawson, 8 OntWR 
213. 

{a] A lease signed by one party 
may be shown to be for the benefit of 
all. McLeod vy. Lawson, 8 OntWR 
213. 

92. Equator Min., etc., Co. v. Guan- 


ella, 18 Colo. 548, 33 P 613; Ross v. 
Sheldon, (Ky.) 119 SW 225. 

93. Brooks v. Cook, 141 Ala. 499, 
38 S 641. See generally Landlord and 
Tenant §§ 413, 414. 

[a] Witnessed by beneficiaries.— 
A mining lease granting the right to 
excavate and appropriate ores from 
certain land, witnessed by benefici- 


aries under the contract, is void. 
Brooks v. Cook, 141 Ala. 499, 38 S 
641. 

94. Roach y. Junction Oil, etc., Co., 


72 Okl. 213, 179 P 934. See generally 
Landlord and Tenant §§ 413, 414. 

[a] Acknowledgment not neces- 
sary.—The fact that an oil and gas 
lease executed and delivered was not 
acknowledged until six months after 
does not prevent the lease from be- 
coming effective upon its execution 
and delivery, as, under Rev. L. (1910) 
§ 1154, an acknowledgment thereof is 
not necessary to its validity: between 
the parties. Roach v. Junction Oil, 
ete, Co., 72 OK). 218, 179 P 934: 

95. See generally Landlord and 
Tenant §§ 426, 427. 

96. Gillespie v. Fulton Oil, etc., 
Co., 236 Ill. 188, 86 NE 219; Cypress 
Creek Coal Co. v. Boonville Min. Co., 
194 Ind, 187, 142 NE 645; Coburn v. 
Simpson, 102 Kan. 234, 170 P 383; 
Ringle v. Quigg, 74 Kan. 581, 87 P 
724; Turner v. Robertson, (Tex. Civ. 
A.) 224 SW 252. - 

[a] New lease not avoiding prior 
lease.— Where adjoining owners join 
in the execution of a mineral lease, 
the subsequent execution by one of 
the lessors of another lease of part 
of his land to the same lessee, mak- 
ing no change in the rights under the 
prior lease of the lessor, who did not 
join in the subsequent lease, and ex- 
pressly reserving the lien of the 
jJessors under the prior lease for 
rents and royalties thereunder, does 
not avoid the prior lease. Cypress 
Creek Coal Co. v. Boonville Min. Co., 
194 Ind. 187, 142 NE 645. | 

{[b] In Louisiana a mining lease 
is not one of those contracts which 
may be annulled for lesion beyond 
moiety when granted by persons who 
have attained their majority, and who 
are not incapacitated, in view of Civ. 
Code arts 1861, 1863. Fomby v. Co- 
Jumbia County Dev. Co., 155 La. 705, 
99 S 5387. 

97. Curry v. Hinton, 191 Ky. 681, 
231 SW 217; Hinerman v. Baldwin, 67 
Mont. 417, 215 P1103; Crabb v. Texas 
Pac. Coal, etc., Co., (Tex. Civ. A.) 238 


SW 279. See generally Landlord and 
Tenant §§ 428-435. 

[a] Fraud as question of fact.— 
Crabb v. Texas Pac. Coal, etc., Co., 
(Tex. Civ; VAS)! 2388 Swe 279. 

Rescission for fraud see infra § 596. 

98. Turner v. Robertson, (Tex. 
Civ. A.) 224 SW 252. See generally 
Landlord and Tenant § 436. 

[a] Facts not constituting duress. 
—A statement of an agent procuring 
an oil and gas lease that a refusal 
to sign would bring about a lawsuit 
does not amount to “duress,” within 
the meaning of the law to authorize 
the lessors to have a cancellation of 
the lease where it does not appear 
that the assertion was not made in 
good faith. Turner v. Robertson, 
(Tex. Civ. A.) 224 SW 252. 

Duress as ground for cancellation 
of instruments generally see Cancel- 
lation of Instruments § 44. 

99. See cases infra this note. 

{a] In Louisiana (1) a mining 
lease is invalid and may be avoided 
if it contains a potestative condition. 
Wilder v. Norman, 147 La. 413, 85 S 
59; Hudspeth v. Producers’ Oil Co., 
134 La. 1013, 64 S 891; Long v. Sun 
Comi3i2) tas601, 61S 684.452(@2)5 A 
mineral lease which is without con- 
sideration, and under which the lessee 
assumes no obligation except such as 
might result from a potestative con- 
dition, is properly cancelled where the 
lessee has not availed himself of such 
condition. Garrett v. Shreveport 
Land, ete., Co.,. 151° La. 983, 92 S 565, 
566; Wilder v. Jackson, 150 La. 864, 
91 S 245. (8) Where an oil and gas 
lease is unilateral because no consid- 
eration is paid, as recited, and is 
binding neither upon the lessor nor 
lessee, a provision that drilling of a 
well either on leased property or 
within a radius of two miles shall 
satisfy the drilling clause in the lease 
is a casual and potestative condition 
pure and simple, and void as to the 
lessors under Civ. Code arts 2023, 
2024, 2035. Raines v. Dunson, 145 La. 
525, 82 S 690. (4) An instrument 
granting the right to drill for oil and 
gas is potestative, and not a contract 
at all, where it makes the exploiting 
of the land for gas and oil dependent 
wholly on the grantee’s will, and even 
makes it optional with the grantee 
to drill on the property or on adjoin- 
ing property; and where it is not 
signed by the grantee, it was for this 
reason, also, not a contract. Lieber 
vy. Ouachita Natural Gas, etc., Co., 153 
La. 160, 95 S 538. (5) But where a 
lease recites a nominal consideration 
of one dollar, and_ provides for pay- 
ments of twenty-five cents per acre 
per year for an extension, and the 
lessors accept stock from the lessee 
in payment of the rentals for the 
entire term during which the lease 
could be extended, the fact that it is 
optional with the lessee to drill or 
not as it deems proper does not annul 
the lease aS containing potestative 
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purchase mining equipment on the premises at the 
end of the lease at a specific method of valuation 
Where a lease which is originally 
void is afterward validated, a lease acquired by 
another in the meantime before such validation will 
prevail over the former lease.? 

Limitation of term.® 
policy to allow mineral lands, in the development 
of which the general public is interested, to be ham- 
pered by a long term lease under which the lessee 
does not in good faith contemplate an early develop- 
ment of the property, and a lease so made is void,* 
or under some statutes is void as to the excess over 
the statutory period.® 

[§ 595] 7. Rescission of Lease‘—a. In General. 
The rules relating to the rescission of leases in gen- 
eral’ usually apply in respect of the rescission of 
mining leases,* such as in regard to the return or 


It is contrary to public 


conditions. Fomby v. Columbia Coun- 
ty_Dev. Co., 155 La. 705, 99 S 537. 
Tllegality of lease generally see 
Landlord and Tenant §§ 438-443. 
1. Auxier Coal Co. v. Big Sandy, 
etc., Coal Co., 194 Ky. 14, 238 SW 189. 
Right tq purchase such equipment 
generally see infra § 62). 
oS Biodiesel Be v. Layne, 270 
Fi ; Root v. Townsen 
56, 215 SW 936. PA ne aay 
{a] Rule applied.— Where the 
blank is not filled up until after it is 
recorded, and the lessee does not in- 
sert his name and have the instru- 
ment rerecorded until after the lessor 
has demised the oil and gas rights to 
others, who go into possession, re- 
cording their lease, the rights of the 
agian Serer Superior to those 
fo) e first. oot v. Towns 
Ky. 56, 215 SW 936. re 
3 imitation of term of lea: 
toe! see Landlord and Montane 
Term of mining lease ge 
infra a 600, fo generally see 
. entucky Coke Co. v. Smith 
207 Ky. 485, 369 SW 558: Davenport 
pi aeeeaa re ie 191 Ky. 234, 229 Sw 


ae bas sah v. Woodard, 207 Ala. 318, 


_ (aj Thus, under a statute limit- 
ing leasehold estates to twenty Be 
an oil and gas lease for more than the 
statutory period is a _ contractual 
privilege or right to the extent of 
the statutory period. Miller v. 


. Woodard, 207 Ala. 318, 93 S 28 


6. Surrender 
§ poe 
) ermination of lease generall 
ae as Ape ee J SE oy 
= ee andlord 
sues and Tenant §§ 
8 Ark.—Millar v, 
ere: 161, te SW 498. aoe 
lowa,—McColl vy. Bear Creek Coa 
Min. Co., 162 Iowa 491, 143 NW 530, 
La.—lLieber v. Ouachita, Natural 
rehaa etec., wee oe La. 160, 95 S 538: 
ochran v. Gulf Refinin ; 
1010, Tesginae. £)Co., 139hma: 
ont.—Hinerman vy. Baldwi 
Mont, 417, 215 P 1103. eee 
. D.—Pearson v, Ellithorpe, 
D. 332, 184 NW 672. eho 
[a] Facts not grounds for rescis- 
sion.—(1) A grant of the right to 
drill for oil and gas in “wildeat” 
territory. in consideration of one 
eighth of the oil produced and saved 
and two hundred dollars a year for 
each gas well while the product is 
being used off the premises will 
not be annulled for inadequacy of 
consideration or for lesion beyond 
moiety, although a gas well proves 
extremely profitable to the grantee, 
such a contract not being, properly 
speaking, a “contract of sale,” which 
may be annulled for a lesion beyond 
moiety, under Civ. Code’ arts 1861- 
1863. Lieber v. Ouachita Natural 
Gas, ete., Co., 153 La. 160, 95 S 538, 


of lease see infra 


Mauney, 
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recovery of the consideration which has been paid;° 
and where a lease provides for the rescission thereof 
by either party, but recites a condition precedent 
to the exercise of such right, the condition prece- 
dent must be complied with to entitle either of the 
In accordance with 
the general rules the lessor is entitled to a rescis- 
sion or cancellation of the lease where the lessee 
fails to comply with some material condition or cove- 
nant thereof,! where the lease contains a provision 
to that effect,!? or it may be set aside on the ground 
that it was the secret understanding of the parties 
that it should never become binding.'® 
absence of fraud or misrepresentation, a party can- 
not obtain rescission of the lease on the ground that 
it is not as advantageous as he expected it to be,** 
even though he did not read the lease before exe- 


parties to rescind the lease. 


Sa SSE 
cuting it. 


A conditional cancellation which has never been 


(2) When -the grantee of a mineral 
lease has paid an adequate considera- 
tion in cash, the grantor is not en- 
titled tc cancellation for failure of 
the grantee to do more than is ex- 
pressly required. Cochran v. Gulf 
Refining Co., 139 La. 1010, 72 S 718. 

{b] Mere hardship is insufficient 
ground for relief from the terms of 
a mining lease. Hinerman vy. Bald- 
win, 67 Mont. 417, 218 P 1103. 

9 Hill v. Garvey, 56 Cal. A; 98, 
205 P 61; Berlin Smokeless Coal, etc., 
Min. Co. v. Rohm, 272 Pa. 24, 115 A 
877; Carson v. Taylor, (Tex. Civ. A.) 
238 SW 261; Varnes v. Dean, (Tex. 
Civ. A.) 228 SW 1017; Davis v. Burk- 
holder, (Tex. Civ. A.) 218 SW. 1101. 
See generally Landlord and Tenant 

457. 

: {a] Return of consideration. — 
The lessor’s right to rescind an oil 
lease will not be defeated because he 
has not returned the consideration 
of one dollar, especially where the 
evidence shows it was paid the les- 
sor’s son after the lessor refused to 


receive it. Hill v. Garvey, 56 Cals A. 
98,20 or) 61s 
{b] A failure to make tender of 


consideration paid will not necessarily 
defeat rescission of an oil lease, but 
requires the cost to be charged to 
plaintiff up to the time of the ten- 
der. Davis v. Burkholder, (Tex. Civ. 
A.) 218 SW 1101. 

fc] Recovery.—Where a lessee of 
coal rights, who assumes a judgment 
debt and pays part of it and takes 
an assignment of part of the judg- 
ment, repudiates the lease immedi- 
‘ately on discovering that representa- 
tions inducing the making of the 
contract were false, he is entitled to 
have execution issue against. the 
lessor to recover the amount paid on 
the judgment, and a bill by defend- 
ants in equity, insisting that under 
the lease agreement payment of the 
claim had been assumed by the les- 
see was,properly dismissed. Berlin 
Smokeless Coal, etc., Min. Co. v. 
Rohm, 272 Pa. 24, 115 A 877. 


10. McGavock v. Virginia-Carolina 
Chemical Co., 114 Tenn. 317, 86 SW 
380. 

11. Brydon v. Big Vein Coal Co., 


271 Fed. 949; Murray v. Barnhart, 
117 La. 1023, 42 S 489. 

[a] Tlustration.—Where the les- 
see contracted to complete an oil 
well within one year, and four years 
after the date of the contract he had 
made no preparation for commencing 
the well, it constitutes sufficient 
grounds for the rescission of the 
contract. Murray v. Barnhart, 117 
La. 1028, 42 S 489. 

[b] Bule applied.—In a suit by a 
lessee of coal properties, who had 
contracted to sell to his lessor a 
stated quantity of coal, for an ac- 
counting for coal delivered under the 
contract, and an injunction against 
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carried out is not an effective cancellation and does 
not deprive the lessee of his rights under the lease."® 

Waiver or loss of right to rescind.” 
may waive or lose his right to rescind the lease for 
fraud by accepting rentals after knowledge of the 
fraud ;1* or he may lose his right to rescind on other 
grounds by permitting the lessee to take possession 
and spend money in developing the property;'® or 
the lessee may waive his rights to repudiate the 
transaction by claiming rights thereunder after dis- 
covery of the ground for rescission.”° 

Effect on title to property. The cancellation of a 
mining lease does not affect the title to the property 
as between different owners thereof.?+ 

[§ 596] b. Fraud or Mistake. 
tion of material facts constituting inducement to 
the contract, and on which a party has a right to 


The lessor 


False representa- 


rely, is ground for rescission in equity of a mining 


an attempt to cancel the lease, a 
finding by the trial court, based on 
sufficient evidence, that the coal de- 
livered was not merchantable, so 
that defendant was justified in re- 
fusing to accept it, sustains a decree 
for defendant, regardless of whether 
the coal. came from the source re- 
quired by the contract. Brydon v. 
Big Vein Coal Co., 271 Fed. 949. 

12. Green v. Standard Oil Co., 146 
La. 935, 84 S 211. 

[a] Consent to annulment.—W here 
a joint oil lease provides that the 
lease shall be annulled on the les- 
see’s nonperformance, the lease may 
be annulled upon the lessee’s default, 
notwithstanding the objection of one 
lessor, since the provision for annul- 
ment in the lease is equivalent to 
consent, and cannot be retracted, in 
view of Acts (1870) No. 103 (Acts 
[1871] p 18). Green v. Standard Oil 
Co., 146 La. 935,84 S 211. 

13. Doane v. Rising Sun Min. Co., 
(Ark.) 213 SW 399. 

{a] Burden of proof.—In a mine 
lessee’s action against the lessor to 
set aside the lease upon the ground 
that there was a secret understaid- 
ing that the provisions of the lease 
should never become binding, and 
that the mine was in reality oper- 
ated by the lessee for the lessor, the 
lessee has the burden of proving that 
the lease was a simulated one. Doane 
v.. Rising, ‘Sun Min.Co.,. CArk.), 213 
Sw 399. 

14. Texas Co. v. Keeter, (Tex. Civ. 
A.) 219 SW 521. 

15. Texas Co. v. Keeter, supra. 

[a] Illustration.—Where a lessor 
seeks to have an oil lease canceled 


‘on the ground that it provides for 


payment of rent in April instead of 
January, and the only loss which he 
will suffer is the loss of the use of 
the money for the three-month 
period, he is not entitled to rescis- 
sion of the lease which he failed to 
read before signing, the alleged 
change not working any substantial 
difference in the situation of the 
parties. Texas Co. v. Keeter, (Tex. 
Civ. A.) 219 SW 6521. 

16. Empire Coal Min. Co. v. Em- 
pire Coal Co., 183 Ky. 699, 210 SW 

17. See generally Landlord and 
Tenant § 458. 

18. Smith v. Fleming, (Tex. Civ. 
A.) 231 SW 136 [motion for leave to 
file reh overr (Civ. A.) 231 SW 1117]; 
Smith v. Bateman, (Tex. Civ. A.) 230 
SW 8321. 

{a] Tlustration.—A lessor under 
an oil lease is estopped to set up 
fraud of the lessee in obtaining the 
lease by telling him that it was for 
six months instead of ten years, 
where he accepts rentals after the 
expiration of the six months knowing 
that the lease had been assigned, and 
this is true even though the lease 


lease.2? However, to rescind such contract upon the 


was altered after execution and de- 
livery, changing the term. Smith v. 
Pleming, (Tex. Civ..A.) 231 SW 136 
{motion for leave to file reh overr 
(Civ. A.) 231 SW 1117]. 

19. Lieber v. Ouachita Natural 
Gas, ete., Co., 153 La, 160, 95 S538) 

{a] WDlustration.—Although a grant 
of a right to drill for oil and gas is 
potestative, and not signed by the 
grantee, and for these reasons is not 
a contract at all, if the grantor per- 
mits the grantee to take possession 
and spend a large amount of money 
in drilling a well without objection, 
and with knowledge that the prop- 
erty is being developed, he cannot, 
after gas is discovered, repudiate the 
instrument, although he refused to 
accept the payment agreed to be made 
in case of the discovery of gas. 
Lieber v. Ouachita Natural Gas, ete. 
Co. 153, La. 160, 95 S 538. : 

iS arson y. Taylor, (Tex. iv. 
he Ae 8 261. s! Sa 
: emphis Coal Co. y. Ferg 
209 Ky. 798, 273 SW 487. oak 

{a] Ilustration.—Where a dispute 
between vendor and vendee over the 
ownership of reserved minerals after 
termination of a lease, is settled by 
arbitrators, who award seven tenths 
to the vendor and three tenths to the 
vendee, and a new lease is made re- 
citing that such are their interests 
the cancellation of the lease does not, . 
as claimed, vest entire title in the 
vendee. Memphis Coal Co. y. Fer- 
guson, 209 Ky. 798, 273 SW 487. 

22. U. S.—Porto Rico Min. Co. y. 
Conklin, 271 Fed. 570; Browning v. 
Boswell, 215 Fed. 826, 132 CCA 168. 

Ark.—Pharr v. South Arkansas 
we etc., Co., 152 Ark. 567, 240 SW 


Cal.—Hill v. Garvey, 5 é 
205 ar J Gr Calar Ay 298, 
a.—Freeman vy. McK 
689, 98 SE 263. aS 
i POUT Van Hoy, Ol “Com (263. Tie 
54, 105 NE 26; The Illinois alin 
Co. v. Goodman, 252 Ill. 99, 96 NE 
867; Douglass v. Treat, 246 Tll. 593 
92 NE 976; Gillespie v. Fulton Oil, 
te, Co, 236 TL) 188. 36 NE 219.07 
Ky.—Johnston y. Williams, 187 Ky. 
764, 220 SW 1057; Killebrew v. Mur- 
ray, 151 Ky. 345, 151 SW 662. 
La.—Raines v. Dunson, 145 La. 


525, 82 S 690. 
Appleton Land, 


Mich.—Lasier  y. 
etc., Co., 130 Mich. 588, 90 NW 322. 

Mo.—Expansion Realty Co. vy. 
Geren, 185 Mo. A. 440, 170 SW 928. 


Mont.—Kift v. Mason, 42 Mont. 
282, 112 P) 392. 
Oki.—Van Winkle v. Henkle, 77 


Okl. 34, 186 P 942; Dieterle v. Harris, 
66 Okl. 314, 169 P 873. 
Pa.—Berlin Smokeless Coal, ete., 
a Comvs VOM, a2 2n aea tao AL 
Tex.—Carson.iv. ‘Taylor; (Civs VA.) 
238 SW 261; Smith v. Fleming, (Civ. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


) 
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ground of a misrepresentation as to the character, 
capacity, or quality of the property, it must clearly 
appear that such misrepresentation was concerning 
a material matter, and operated as a material induce- 
A lease will not be set aside 
on the ground of fraud where the provisions are 


ment to the contract.?® 


fully and clearly expressed and 


frauded party fully understood all the circumstances 
surrounding the execution of the lease,?* or where 
the alleged fraud consists of a mere statement or 
expression of opinion,?® or is not a misrepresenta- 
Where one of several 
lessees conspires with the lessor in fraudulently in- 
ducing a colessee to enter into the lease, the latter 


tion as to a material matter.?® 


may rescind the lease.?7 
Mistake.?* 


A.) 231 SW 136 [motion for leave to 
file reh overr (Civ. A.) 231 SW 1117]; 
Hickernell vy. Gregory, (Civ. A.) 224 
SW 691. 

Va.—Rorer Iron Co. v. Trout, 83 
Va. 397, 28 SE 7138, 5 AmSR 285. 

[a] Agreement to reduce royalty. 
—The lessee of an iron mine under 
a lease by which it agreed to pay a 
royalty of six cents per ton did not 
succeed, and while negotiating a sale 
of its plant represented to the lessors 
that the sale could not be made and 
the mine operated unless the royalty 
was reduced to four cents. Relying 
on such representations, the lessors 
agreed to make such _ reduction. 
Thereupon the lessee completed. the 
sale, and contracted with the pur- 
chaser that he should pay to it the 
royalty of six cents, as provided in 
the lease. On discovering the falsity 
of such representations, the lessors 
filed a bill against the lessee and 
purchaser to cancel such agreement 
to reduce the royalty on the ground 
that it was fraudulently obtained, 
and for an accounting for the two 
cents per ton for the ore mined, and 
it was held that complainants were 
entitled to the relief prayed as 
against the original lessee. Lasier 
v. Appleton Land, etc., Co., 130 Mich. 
588, 90 NW 322. 

{[b] Right to rely on representa- 
tion.—A lessor is entitled to rely on 
a false representation by the lessee 
to induce the execution of an oil 
lease that the terms of the lease were 
the same as in leases of adjoining 
land,secured by the lessee, although 
an opportunity to investigate the 
truth thereof is available. Hill v. 
Garvey, 56 Cal. A. ‘98, 205 P 61. 

{e] Duty as to disclosure.—If, at 
the time of the making of the lease, 
the parties stand on an equal footing, 
and no fiduciary relation exists be- 
tween them, the lessee is not required 
to give the lessor any information 
which he has, but, if he volunteers 
any information to induce the exe- 
cution of the lease, he must give all 
the information or he may be 
chargeable with fraud. Prout v. Hoy 
Oil Co., 263 Ill. 54,,109 NE 26. 

{d] Facts not constituting fraud. 
—(1) To entitle the lessor to rescis- 
sion or cancellation. Pharr v. South 
Arkansas: Oil, ete., Co., 152 Ark. 567, 
240 SW 407; Gillespie v. Fulton Oil, 
ete), Co 1236 Tl 138," 86" NE 219% 
Ross v. Alworth, 105 Okl. 155, 231 P 
885; Cooper v. Casselberry, (Tex. Civ. 
A.) 2830 SW 2381. (2) To entitle the 
lessee to rescission or cancellation. 
Acker v. Henry Clay Oil Co., 196 Ky. 
508, 245 SW 6. 

{e] Pleading and proof.—An issue 
as to whether the lessee represented 
to the lessor that the lease was only 
for a period of six months is without 
basis in the pleading, and should not 
be submitted in an action to cancel 
the lease, where the petition alleges 
that the agreement was that the 
term of the lease was to be. for only 
six months, and that the lessee as- 
sured the lessor that the lease had 


Where a mining lease is entered into 
by the parties through ‘a material, honest, mutual 
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mistake of fact, of vital importance to the validity 
of the contract, equity will grant relief against such 
mistake;?° and in such case the proper remedy is a 
proceeding to rescind the lease.*° But in the absence 
of fraud or misrepresentation, a mistake of fact by 
one of the parties affords no ground for a rescission 
or cancellation of the lease,?! unless it is a mistake 
that affects the essence of the contract;** nor as a 
general rule can a party to the lease claim rescis- 
sion for a mistake of law.** 

[§ 597] 8. Modification.** 
the modification of contracts*® and leases in gen- 
eral®® apply generally to the modification of mining 
In accordance with those rules the parties 


The rules relating to 


to a mining lease may at any time modify or change 


been so prepared, there being no alle- 
gation that the lessee represented to 
the lessor that the lease was only for 
a period of six months. Smith v. 
Fleming, (Tex. Civ. A.) 231 SW 136 
{motion for leave to file reh overr 
(Civ. A.) 231 SW 1117]. 

23. Lieber v. Ouachita Natural 
Gas, etc., Co., 15387 La.°160;) 95 S 538; 
De Grasse v. Verona Min. Co., 185 
Mich. 514, 152 NW 242; Chamberlain 
v. Fox Coal, etc., Co., 92 Tenn. 13, 20 
SW 345, 

[a] As to immaterial matters.—A 
party, bound by a contract to execute 
a mining lease, may not attack the 
validity of the lease on the ground 
that he was induced to execute it by 
immaterial fraudulent  representa- 
tions. De Grasse v. Verona Min. Co., 
185 Mich. 514, 152 NW 242. 


24. Lawrence v. Mahoney, 145 
Ark. 310, 225 SW wae: Freeman v. 
McKay, 148 Ga. 689, 98 SE 263; De 


Grasse v. Verona Min. Co., 185 Mich. 
514, 152 NW 242. 

[a] TD lustration.—Fraud upon the 
part of the lessee in procuring a 
lease, and in falsely representing 
that the terms of lease were accord- 
ing to the usual form, is not shown 
where the terms and conditions are 
clear and certain and there is no 
showing that the lessor was not a 
man of ordinary intelligence, or of 
any fraud in omitting or inserting 
stipulations. Freeman v. McKay, 148 
Ga. 689, 98 SE 263. 

25. Hill v. Garvey, 56 Cal. A. 98, 
205,°P 6k Prout tvs Hoy UOil’Colsc263 
Til. 54, 105 NE 26; Hinerman vy. 
Baldwin, 67 Mont. 417, 215 P 11038. 

{a] MZllustrations.—(1) Where a 
widow owning a dower-interest exe- 
cutes an oil and gas lease, and there- 
after executes a second lease to a 
third person, who expresses the opin- 
ion that the first lease was invalid 
on the ground that she had no au- 
thority to execute it, and the widow 
has the advice of her son-in-law be- 
fore executing the second lease, the 
second lease is not invalid, as having 
been procured by fraud. Prout v. 
Hoy Oil Co., 263 Ill. 54, 105 NE 26. 
(2) A representation by one procur- 
ing an oil and gas lease that he and 


his associates already owned the oil | 


and gas under placer location is 
merely an expression of opinion as to 
the legal effect of the locations, and, 
under Rev. Codes (1921) § 7485, fraud 
cannot be predicated thereon. Hiner- 
man vy. Baldwin, 67 Mont. 417, 215 P 
1103. 

[b] Facts constituting more than 
opinion.—The statement of a lessee 
that he could procure a lease of ad- 
joining land, made to induce the 
execution of a lease of land which 
would be drained by wells on the 
adjoining land, and which was sought 
to be rescinded for misrepresenta- 
tion, was more than the mere state- 
ment of an opinion, since it included 
a statement in effect that the owner 
had offered to lease to him, whereas 
the evidence showed he had previ- 


ously applied for the adjoining lease 


the terms thereof by mutual consent,®* provided such 
modification is supported by a sufficient considera- 


and failed. 
AG *98)205 Le. 


Hill v. Garvey, 56 Cal. 
61. 


26. Gillespie v. Fulton Oil, etc, 
Co., 236 Ill. 188,.86 NE 219. 

[a] Illustration.—Where an _ oil 
and gas lease is executed by an 


owner with the object. of having his: 
land prospected for. oil and gas, a 
false statement of the lessee made to. 
induce the execution of the lease. 
that he was a producer of oil is not a. 
material misrepresentation, and the. 
court cannot cancel the lease on the 
ground of fraud. Gillespie v. Fulton 
Oil, ete.; Co., 236 Ill. 188, 86 NE 219, 

27. Carson v. Taylor, (Tex: Civ. 
A.) 238 SW 261. ; 

[a] Thus, where three of the four 
lessees who purchase an oil lease are 
induced to purchase the lease by the 
fourth lessee, who, without the 
knowledge of such three, lessees, had 
a secret agreement with the lessor 
entitling him to a return of his por-' 
tion of the purchase price, the three 
lessees were entitled to rescind the 
lease. Carson v. Taylor, (Tex. Civ. 
A.) 238 SW 261, 

See generally Landlord and 
Tenant § 455. 

Moxham v. Sherwood Co., 267 
Fed. 781; Fritzler v. Robinson, 70 
Iowa 500, 31 NW 61; Bluestone Coal 
Co. v. Bell, 38 W. Va..297, 18 SE 493. 

{a] Mutual mistake not shown.— 
A lease for a royalty on ores pro- 
duced from the land, with a fixed 
minimum, cannot be set aside for 
mutual mistake as to the existence 
of ore, where the evidence showed 
that the lessee caused his engineer to 
examine the property and signed the 
lease on the engineer’s report show- 
ing the existence of ore. Moxham v. 
Sherwood Co., 267 Fed. 781. 

30. Harlan v. Lehigh Coal, 
Coss 2a en. 

31. Price v. Biggs, (Tex. Civ. A.) 
217. SW .236. 

32. Price v. Biggs, supra. 

Mistake of one party as ground for 
rescission of contracts in general see 
Contracts §8§ 255-258. 

33. Clark v. Lehigh, etc., Coal Co., 
250 Pa. 304, 95 A 462. 

34. Extension of term see 


§ 601. 
See Contracts §§ 604-615. 

36. See Landlord and Tenant §&§ 
448-452. 

37. Spreen v. Whitney, 9 Ky. Op. 
60. And see cases infra notes 38-46; 

38. Mo.—Pewell vy. Plank, 141 Mo, 
A. 406, 125 SW. 836. 

Mont.—Merk v. Bowery Min. Co., 
31 Mont. 298, 78 P 519. . 

Oh.—Marks v. Rushville Gas, ete., 
Co., 11 (Oh. Cir. (Cta N.S) 337, 30"Oh 
Cin Cty 798: 

Pa.—Lehigh Coal, ete., Co. v. Har- 
lan, 27% Pa.. 429. 

Can.—Letourneau v. Carbonneau, 35 
Can: So iCieio: 

{a] Facts held insufficient to show 
a meeting of the minds of the par- 
ties as to the modification. Letour- 
neau v. Carbonneau, 35 Can. S. C. 110. 

[b] Particular modification. 
Where a contract leasing . mining 


ete., 


infra 


1002 [40 C.J.] 


tion.*? 


stitute one demise.*® But where 


a certain vein, and the right of mining such vein 
is afterward leased to the assignee of the first lessee, 


the two leases are not merged.** 


' Manner or extent of modification. 
tion may consist of the new terms and as much of 
the old lease as the parties have agreed shall remain 
unchanged ;*? in which case the terms and conditions 
of the original lease, so far as consistent with the 
modified contract, remain in full force and effect 
and become incorporated in the modified contract ;** 
or it may consist of the canceling of the old lease 
and executing a new one,** in which case the new 
lease should be executed and recorded in the manner 
required by statute.*® Where the rights and obliga- 


property provides for the payment 
of royalties, and of the purchase 
price in installments if the option 
shall be exercised, and declares that, 
if the lessee shall not perform all the 
conditions, the agreement shall be 
void ab initio, and an extension of 
time for the payment of installments 
is given, the supplemental agreement 
granting it providing that, if the 
lessee Shall fail to comply with the 
contract as modified, such failure 
shall cause a forfeiture, such subse- 
quent agreement modifies the provi- 
Sion of the original contract that 
failure to perform shall render it 
void ab initio. Merk v. Bowery Min. 
Co., -31 Mont. 298, 78 P 519. 

39.79 Cassidy: vi BM. T.oCoal.Co;, 
204 Ky. 278, 264 SW 744; Von Hatz- 
feld v.-Haubert, (Tex. Civ. A.) 224 
SW 220. See generally Landlord and 
Tenant § 450. 

{a] Consideration held sufficient. 
—(1) Where the parties to a coal 
lease were disputing whether a clause 
of the lease as to production of mines 
had been lived up to, and also about 
other matters, an oral agreement to 
pay a royalty on a basis of one hun- 
dred thousand tons a year and ata 
certain rate, although that much coal 
had not been gotten out, is supported 
by a consideration. Cassidy v. EK. M. 
T.. (Coal Co., 204) Ky. .27%8,) 264. .Sw 
744. (2) The settlement of a dis- 
tinctly recognized controversy of the 
parties to an oil lease as to whether 
the lease was subject to forfeiture is 
a sufficient consideration for a new 
and modified agreement, providing 
for forfeiture on failure to drill a 


well within a specified time. Von 
Hatzfeld v. Haubert, (Tex. Civ. A.) 
224 SW 220. 

40. Spencer v. Kunkle, 2 Grant 
(Pa.) 406. 

41. Drake v. Lacoe, 157 Pa. 17, 27 
A 538. 

42. Thomas v. Harbison-Walker 


Refractories Co.,- 226 Pa. 136, 75 A 
199; Texas Co, v. Waggoner, (Tex. 
Civ. A.) 239 SW 354. 

43. Thomas v. Harbison-Walker 
Refractories Co., 226 Pa. 136, 75 A 
199; Texas Co. v. Waggoner, (Tex. 
Civ. A.) 2389 SW 354. 

{a] Thus, where a contract be- 
tween a lessor and the lessee’s as- 
signee expressly states that it is 
executed to modify the previously 
executed lease and provides that as 
modified it shall remain in effect 
“according to its original terms and 
conditions, unchanged in other re- 
spects,” the stipulations of the pre- 
viously executed lease consistent 
with the subsequently made contract, 
but not the inconsistent stipulations, 
are incorporated in the subsequent 
contract. Texas Co. v. Waggoner, 
(Tex. Civ. A.) 239 SW 354. 

44. Morris v. Saline County Coal 
Co., 211 Ill. A. 178; Last Chance Min. 
Co. v. Tuckahoe Min. Co., (Mo. A.) 
202 SW 287; Marks v. Rushville Gas, 


Where a second lease, embracing miners’ 
houses, is by express terms made part and parcel 
of a prior lease of the mines, the two leases con- 
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Effect. 
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tions under the lease are so interdependent and re- 
lated to the whole property that they cannot be 
separated from each other, the lease cannot be modi- 
fied or annulled in part and retained in part without 
the making of a new contract.*® 

The rights and liabilities of the parties 


after the modification are controlled by the terms 


The modifiea- 


General.®°° The 


eters Con Ll Ohya City Ct. Nas:20a,0, 100 
Oh. Cir. Ct. 798. E 

[a] Reducing royalties.—A modi- 
fication of a mining lease so as to 
reduce the royalties is in effect the 
making of a new contract. Last 
Chance Min. Co. v. Tuckahoe Min. 


|Co., (Mo. A.) 202 SW 287. 


45. Marks v. Rushville Gas, etc., 
Coxe Oh. Cir: CtwyN, S21337,, 80; On: 
CinswCt a8: 

[a] Estoppel.—Where, at the re- 
quest of an owner, an oil and gas 
company consents that its lease 
shall be reformed, and by agreement 
this is done by canceling the lease, 
and executing a new one, but the 
lessee fails to record the new lease 


as required by statute, and the owner | 


subsequently leases it to a _ third 
party, the company will not be 
heard to claim that the cancellation 
was without effect because its presi- 
dent in signing the cancellation acted 
on the belief that the cancellation 
would not be effective until the new 
lease was recorded. Marks v. Rush- 


ville, Gas, .etes Go) 1y)j Ohba Cina Ce 
Nip Since ds in0) OhiweCine CEAtos; 

46. Nabors Oil, etce., .Co. v. Mc- 
Cormick, 145 La. 88, 81 S 766. 

{a] Illustration.—Where an oil 


and gas lease including various tracts 
is an indivisible contract, the lessor, 
while retaining benefits received and 
while unable or unwilling to restore 
status quo ante, cannot demand an- 
nulment of the lease and various 


subleases so far as disapproved or}; 


unprofitable and protection so far as 
profitable, as rights and obligations 
as a whole are so interdependent 
that they cannot be divorced from 
each other or from land without 
creating a new contract. Nabors Oil, 


ete., Co. v. McCormick, 145 La. 88, 
81 S 766. i 
47. Pollak v. Stouts Mountain 


Coal, ete., Co., 184 Ala..331, 63 S 531; 
Towel v. Fluharty, 110 Kan. 260, 203 
P 703. 

[a] Rule applied.—An oil and gas 
lease providing for certain royalties 
and requiring a well to be commenced 
before a certain date, on failure to do 
which the lease was to terminate 
unless a certain rental was paid, is 
modified by a subsequent agreement 
that a test well is to be commenced 
within ninety days from date and 
drilling carried on until completed 
in the absence of unavoidable delay, 
and that, on failure to complete the 
well within that time, the lessor may 
declare the lease at an end, is also 
modified by an agreement, entered 
into after failure to complete such 
test well within the time stipulated, 
that it might become completed 
within sixty days, all of such agree- 
ments must be considered together in 
determining the rights of the par- 
ties. _Towel v. Filuharty, 110 Kan. 
260, 203 P 708. 

[b] Substitution of new lease.— 
Where a new mining lease between 


and conditions of the lease as modified,*” unless the 
consent of one of the parties to the modification was 
obtained by fraud;*% but rights and liabilities which 
accrued prior to the modification are controlled by 
the original lease.*® 

[§ 598] 9. Waiver, Estoppel, and Ratification in 


rules as to waiver, estoppel, and 


ratification in case of leases generally*+ are appli- 
cable to mining leases,®? in regard to the affirmance 
or ratification of a voidable mining lease,°* or the 
waiver of, or estoppel to assert, objections thereto.** 


the parties is substituted for a prior 
one, all liabilities accruing after the 
substitution are fixed and controlled 
by the second contract. Pollak v. 
Stouts Mountain Coal, ete., Co., 184 
Ala. 331, 63 S 531. 

43. Gulf Production Co. v. Oldham, 


(Tex. Civ. A.) 274. SW 238. 
49. Pollak v. Stouts Mountain 
Coal, ,ete., Co., 184 Ala. 331, 63 S 531. 
50. Cross references: 
Estoppel: 
Generally see Hstoppel 21 C. J. 
p 1052. 
To retract surrender of lease see 
infra § 604. 
Waiver: 


AS te amount of royalty see infra 
639. 

Of forfeiture generally see infra 
632 


Of right to rescind generally see 
supra § 595. 


51. See Landlord and Tenant §8§ 
445-447, 
52. U. S.—lLakin v. Roberts, 54 


Fed. 461, 4 CCA 4388 [aff 53 Fed. 333]. 

Ill.— Willis Coal, ete., Co. v. Mis- 
sourl, etc... Coal Cos 

Oh.—Marks v. Rushville Gas, ete., 
Gori)" Oh. Cin’ CEANS «Sacer, 160 1Ohg 
Gins(Oue es 3: 

Pa.—Wallace v. Dorris, 218 Pa. 534, 
67 A 858; Turner v. Reynolds, 23 Pa. 
199. 


Tex.—Smith v. Fleming, (Civ. A.) 


231 SW 1386; Hitson v. Gilman, (Civ. 
A.) 220 SW 140. 
Utah.—Bunker Hill Min. Co. v. 


Pascoe, 24 Utah 60, 66 P 574. 

[a] A lessor’s long acquiescence 
in a lessee’s occupation of more sur- 
face than was granted by a coal 
lease, without demand for rental 
therefor, does not prevent the lessor 
from recovering for the use and occu- 
pation of the additional surface occu- 
pied by the lessee. Hodgdon v. Le- 
high, ete., Coal Co., 246 Pa. 494, 92 
A 162, : 

53. Bicknell v. Austin Min. Co., 62 
Fed. 432. 

{a] Tllustration of ratification.— 
Where a mining lease, executed in the 
name of a corporation by its super- 
intendent, is turned over to the suc- 
cessor in the ownership of the mine, 
and the latter, with knowledge as to 
how the lease was executed, allows 


the lessee to work for _ several 
months and receives the _ lessor’s 
share of the proceeds, it will be 


deemed to have ratified the lease, and 
cannot question its validity because 
not executed under seal. Bicknell v. 
Austin Min. Co., 62 Fed. 432. 

54. Equator :- Min.,” ete: Co: Vv. 
Guanella, -18 Colo. 548). 383. P | 613; 
Dale v. Simon, (Tex. Civ. A.) 248 SW 
703; McKay\v. Tally, (Tex. Civ. A.) 
220 SW 167; Zundelowitz v. Wag- 
goner, (Tex. Civ. A.) 211 SW 598. 

[a] Dlustration of waiver.—Where 
a lease of the property of a mining 
company, signed for it by its super- 
intendent, provides that it shall not 
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The receipt of royalty admits the validity of the 
lease.®® 

Denial of title. As in the case of ordinary leases,°® 
a lessee of a mine, who enters under his lease and 
occupies and enjoys the premises, as a general rule 
is estopped to question or deny the title or right 
of possession of his lessor to the leased premises,°* 
except that he may show that the lessor’s title has 
expired or been extinguished since the creation of 
the tenaney.°® But it may be shown that the lessor 
had no right to give the lease, where no possession 
is taken or rights executed under the lease by the 
lessee or his assignees.°® And it has been held that, 
where the lease is more like a sale than a lease, the 
lessee, on learning that the lessor had lost his rights 
before the lease was acquired, is not precluded from 
acquiring a lease from the owners of the land.®° 
Where the common lessee of adjoining tracts takes 
possession of a particular part as lessee, and puts 
down an oil well and puts up a notice under what 
lease the well is drilled, and for a number of years 
pays royalties to the lessor designated in such notice, 
he is not estopped, after limitations have run, to 
deny the other lessor’s title, although the well was 
actually located on his lands.°t Where a mining 
lease does not describe the land leased by metes and 
bounds, but simply gives the names of the adjoining 
proprietors and calls for the line of such a pro- 
prietor, the lessee or his assignee may purchase the 
land of the adjoining proprietor, and the lessor can- 
not question the title so acquired, on the ground 
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be valid or binding upon the company 62. 


Howard v. Straight Creek Coal 
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that a lessee may not, without surrendering the 
lease, buy in an outstanding title to the prejudice 
of the lessor.®? 

[§ 599] 10. Construction and Operation of Min- 
ing Leases—a. In General. The rules relating to 
the construction and operation of contracts in gen- 
eral,®? particularly those relating to the construction 
and operation of ordinary leases,** control as a rule 
in the construction of mining leases and the deter- 
mination of the rights and liabilities of the parties 
thereunder.®®> In construing a lease of this charac- 
ter, however, the tendency of the courts is to be 
guided by an equitable rather than a technical con- 
struction of. its provisions,®* and particular inter- 
pretations have been given by the courts to certain 
provisions peculiar to mining leases.*? In accord- 
ance with the general rules contemporaneous agree- 
ments are merged into the written lease,°* except 
where the agreements and the lease relate to differ- 
ent properties and are independent, consistent con- 
tracts.°9 A reservation in the lease, withholding 
something, must be construed most strongly against 
the lessor.7° Where the lease is part of an under- 
taking authorized by a special statute, it must be 
construed with, and governed by, such statute.” 

Practical construction.’? Where there is uncer- 
tainty or ambiguity as to the meaning of any pro- 
vision of the lease, the practical construction put 
thereon by the parties should be considered by the 
court in construing the lease;7* this rule does not 
apply where there is no doubt or ambiguity in the 


print 96; Rolleston v. New, 4 Kay. & 


until approved by its executive com- 
mittee, and the lease does not re- 
ceive such approval, the lessor waives 
this condition by permitting the 
lessee to commence work under the 
lease, and continue the same for 
more than three months.. Equator 
Min., etc., Co. v. Guanella, 18 Colo. 
548, 33 P 613. 

{b] Where the lessor accepts rent 
delaying time for development under 
a lease, he waives the provision as to 
the consideration, and for that reason 
his contention in a suit to cancel the 
lease that the contract was for a 
nominal consideration, and was 
therefore unilateral, and not binding, 
must be overruled. De Flores vy. 
Smith, (Tex. Civ. A.) 236 SW 505. 

Waiver of right to rescind gener- 
ally see suvra § 595. 

55. Burkhard v. Mitchell, 16 Colo. 
376, 26 P 657. 

56. See Landlord and Tenant §§ 
565-6138. ; 

57. La—Nabors Oil, etc., Co. v. 
Louisiana Oil Refining Co., 151 La. 
361, 91 S 765; Gulf Refining Co. -v. 
Hayne, 138 La. 555, 70 S 509, LRA 
1916D 1147, AnnCas1917D 130. 

Nev.—Byrnes v. Douglass, 23 Nev. 
Soa42 P98. 


Okl.—-Stem v. Kemp, 77 OklI. 101, 
186 P 946. 
Tex.—Kirlicks v, Texas Co., (Civ. 


A.) 201 SW _ 687. 

W. Va.—Lockwood v. Carter Oil 
Cor “Von We Vac 15, “80> SE 8i4s 52 
LRANS 765. 

58. Stem v. Kemp, 77 Okl. 101, 186 
P 946. 

[a] Mlustration.—One taking pos- 
session of land as lessee under an 
oil and gas lease is not estopped 
when sued for the royalties agreed 
to be paid from asserting that the 
lJessor’s title has been extinguished 
by a valid judgment. Stem v. Kemp, 
AIA Okie L OL 86eb 946. 

59. Rives v. Gulf Refining Co., 133 
La. 178, 62 S 6238. 

60. Nabors Oil, etc., Co. v. Louisi- 
ana Oil Refining Co., 151 La. 361, 91 
S 765. 

61. Lockwood v. Carter Oil Co., 73 
W. Va. 175, 80 SE 814, 52 LRANS 
765, 


Co., 140 Ky. 700, 131 SW 804. 

63. See Contracts §§ 481-592. 

64 See Landlord and Tenant §8§ 
459-493. 

65. U. S.—St. Louis Union Trust 
Co. v. Galloway Coal Co., 193 Fed. 
106 [aff 201 Fed. 1022, 119 CCA 294]; 
Duffield v. Michaels, 102 Fed. 820, 42 
CCA 649. 

Alaska.—Daigle v. Maddocks, 2 
Alaska 387. 

Colo.—Maloney v. Love, 11 Colo. A. 
288, 52 P°1029: 

Ga.—Duncan vy. Campbell, 154 Ga. 
824, 115 SE.651. 

Ill.—Stoddard v. Illinois Impr., 
CLCe UCOn ponib alll O9 cL L32 IN By OS) 

Ky.—Cassidy v. E. M. T. Coal Co., 
204 Ky. 278, 264 SW 744; Coleman 
Min, Co. v. Straight Creek Coal, etc., 
Co., 170 Ky. 157, 185 SW_504. ; 

Mich.—De Grasse v. Verona Min. 
Co., 185 Mich. 514, 152 NW 242. 

Mo.—Oliver v. Goetz, 125 Mo. 370, 
28 SW 441. 

Nev.—Fogus v. Ward, 10 Nev. 269. 

N. Y.—Jackson v. Myers, 3 Johns. 
388, 3 AmD 504. 

Oh.—Cleveland Trust Co. v. Colum- 
bus, ete., Coal, etc., Co, 3 OhNPNS 
424, 

Pa.—Hillside Coal, etc., Co. v. 
Sterrick Creek Coal Co., 239 Pa. 359, 
86 A 865; Western Pennsylvania Gas 
Co. v. George, 161 Pa. 47, 28 A 1004; 
Turner v. Lehigh Valley Coal Co., 3 
Pa. Suner. 101. 

S. D.—East Sioux Falls Quarry Co. 
vy. Wisconsin Granite Co., 39 S. D. 301, 
164 NW _ 77. 


Va.—Stonegap Colliery Co. se 
Kelly, 115 Va. 390, 79 SH 341, 48 
LRANS 883. 


W. Va.—Wilson v. Reserve Gas Co., 
78 W. Va. 329, 88 SE 1075; Chandler 
v. French, 73 W. Va. 658, 81 SE 825, 
LRA1915B 561; Taylor v. Buffalo 
Collieries Co., 72 W. Va. 353, 79 SE 


27. 

Eng.—Watson_ v. Charlesworth, 
[1905] 1 K. B. 74; Sampson vy. East- 
erby, 9 B. & C. 505, 17 ECL 230, 109 
Reprint 188; Wood y. Copper Miners 


Conte Ob, 0G Ga") C90 6) al ai7 
Reprint 359; Moore v. Magrath, 
Cowp. 9, 98 Reprint 939; Doe v. 


Meyrick, 2 Cromp. & J. 229, 149 Re- 


J. 640, 70 Reprint 266; Cole’s Case, 
1 Salk. 196, 91 Reprint 176; Northum- 
berland v. Errington, 5 T. R. 526, 101 


Reprint 293. 
Wallbridge, 15 


Can.—Palmer vy, 
Can..S@. 650) 

66. Genet v. Delaware, etc., Canal 
Co}. 1360 No Y¥.593,.32) NEO 8aen9 
LRA 127; Paraffine Oil Co. v. Cruce, 
638 Okl. 95, 98, 162 P 716 [quot Cyc]. 

67. Beatie v. Rocky Branch Coal 
Co., 56 Mo. A. 221; Kohlsaat v. Main 
Island Creek Coal Co., 90 W. Va. 656, 
112 SE 213; and see cases infra 
paseitn Ae, SONS ORY: 

iS. atshaw v. Stoddard, (Mo. A. 
194 SW 727. See generally (oe 
and Tenn y ss 480. 

Z atshaw v. Stoddard, . AL 
194 SW 727. Mowe) 

[a] Dustration. Defendants’ 
oral agreement to pay plaintiffs for 
pumping water from their mine was 
not’ merged in a subsequent lease 
of an adjoining mine which plaintiffs 
were to keep pumped, although ru 
pumping was actually done in the 
first named mine, especially where 
defendants paid under an oral con- 
tract after making the lease. Lat- 
shaw v. Stoddard, (Mo. A.) 194 SW 727. 

70. Miles v. New York, etc., Coal 
Co., 250 Pa. 147, 95 A 397. 

Construction against lessor gen- 


raped See Landlord and Tenant 
Construction of reservation of 


mineral rights see supra §§ 560-566. 

71. Quesnel Forks Gold Min. Co., 
Ltd. v. Ward, (Can.) 50 DomLR 1, 
[1919] 3 WestWkly 946 [aff 25 B. Cc. 
476, 42 DomLR 476, [1918] 3 West 
Wkly 230]. 

72. See generally Landlord and 
Tenant § 477. 

73. Vandalia Coal Co. v. Under- 
wood, 60 Ind. A. 675, 111 NE 329; 
Lenox Coal Co. v. Duncan-Spangler 
Coal Co., 265 Pa. 572, 109 A 282; 
Lehigh Valley Coal Co, v. Searle, 
248 Pa. 385, 94 A 74, 

[a] Thus, where the terms of the 
lease are ambiguous, payments of 
rent, etc., by the parties will be ac- 
cepted as a practical construction. 
Vandalia Coal Co. v. Underwood, 60 
Ind. A. 675, 111 NE 329. 
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Arbitration clause. A provision in a mining lease 
for the submission of controversies to arbitrators 
is not irrevocable’> and does not prevent either 
party from maintaining a suit to assert his rights,”° 
unless such arbitration is made a condition prece- 
dent to suit, either by express words or by necessary 
Such a provision does not include 
a special subject of difference for which a special 
tribunal has been provided in the lease.® 

[§ 600] b. Term’®—(1) In General. The term for 
which a mining lease runs depends on the intention 
of the parties as determined by general rules of con- 
struction,®° and according to such intention it may 
convey a freehold estate’! a tenancy for years,*? 
a tenancy from year to year,** or a tenancy at will.®4 
The lease may ex- 
pressly provide that it shall continue until the 
exhaustion of the mineral covered by the lease;*® 


implication." 


Until exhaustion of mineral. 


74. Nelson v. Republic Iron, etc., 
Co., 240 Fed. 285, 153 CCA 211; Lenox 
Coal Co. v. Duncan-Spangler Coal Co., 
265. Pa. 572, 109 A 282. 

75. Kohlsaat v. Main Island Creek 
Coal Co., 90 W. Va. 6566), 112. SH 
213 


[a] Thus a provision in such an 
arbitration clause in a lease for 
mining coal on a royalty to the les- 
sor, that upon failure of either party 
to appoint an arbitrator the other 
‘may make an appointment of two 
arbitrators, and the two so appointed 
may select an umpire, does not pre- 
vent a revocation of the agreement 
for arbitration. Kohlsaat v. Main 
Island Creek Coal Co., 90 W. Va. 656, 
112 SE 213. 


76. Kohlisaat v. Main Island Creek 
Coal Co., supra. 
{a] Mllustration.—A provision in 


a lease of coal mining land that any 
controversy between the parties aris- 
ing thereunder shall be submitted 
to arbitrators and to an umpire in 
case of disagreement, designating 
how the umpire and arbitrators 
should be selected, will not prevent 
either party from maintaining a suit 
‘to assert his rights. Kohlsaat v. 
Main Island Creek Coal Co., 90 W. 
-Va., 656, 112 SH 213. 

77. Kohisaat v. Main Island Creek 
Coal Co., supra. 

78. Henry v. Lehigh Valley Coal 
Co., 215 Pa. 448, 64, A 6385. 

79. Long term lease as contrary 
to public policy see supra § 594. 

Term of: 
Oil or gas lease see infra §§ 668- 

674. F 4 
Subtenant seé infra §§ 652-654. 

80. Ill—Fdwler v. Marion Coal 
‘©o., 315 Tllt 312, 146 NE 318. 

Pa.—Lillibridge v. Lackawanna 
‘Coal Co., 264 Pa. 235, 107 A 688. 
“~ §S. C-——McBee.v. Loftis, 20 S. C. Eq. 


90. 
Utah.—Ober v. Schenck, 23 Utah 
Gi4y) GOW Ee aLo yo. 


N. B.—Caledonian Min. Co. v. 
Bhight, lL, oN. 7B. 95. 

81. Fowler v. Marion, etc., Coal 
Co., 315 Ill. 312, 146 NE 318, 

62. Kentucky Fluorspar Co. v 


Pierce, 184 Ky. 573, 213 SW 542; 
Mullins v. Dees, (Ky.) 124 SW 828; 
Comley v. Ford, 65 W. Va. 429, 64 
SE 447. 

[a] QDlustration.—An instrument 
granting the right to mine and re- 
move mineral from land for a period 
of years, and to take all’ necessary, 
usual, or convenient means for work- 
ing and taking away such mineral 
ereates a tenancy for years in the 
jand. Comley v. Ford,, 65 W. Va. 
429, 64 SE 447. 

Tenancies for years in general see 
Landlord and Tenant, §§ 47—288. 

83. Patton v. Axley, 50 N. C. 440; 
Moore v. Miller, 8 Pa. 272; Rees v. 
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[§§ 599-601 


and if the lease provides for a demise of a certain 


mine.?? 


Emmons Coal Min. Co. 88 W. Va. 
, 106 SE 247. 

[a] Ilustrations.—(1) If, under 
a verbal contract between the owner 
of land and the party upon whom 
such right is conferred, mining opera- 
tions are conducted on the land and 
royalties paid at the stipulated rate 
for several years, the possessor of 
such right to mine is ‘a tenant from 
year to year. Rees v. Emmons Coal 
Min. Co., 88 W. Va. 4, 106 SE 247. (2) 
A deed, granting a lease of land 
for the purpose of carrying on min- 
ing operations, where the rent is 
made payable quarterly, and a for- 
feiture is provided for by a nonuser 
for a year, but with the right in the 
lessees to discontinue operations at 
any time, and without any other pro- 
vision as to the duration of the 
lease, creates a tenancy from year 
foe eee Patton v. Axley, 50 N. C. 
40. 

Tenancies from year to year in 
general see Landlord and Tenant 
§§ 289-302. 

84 Cypress Creek Coal Co. v. 
Boonville Min. Co., 194 Ind. 187, 142 
NE 645; Addison v. Brandenburg, 
202 Ky. 580, 260 SW 381; Killebrew 
Vaw Murray, 15) Ky. 6345, 152 Siw 


662. 

{a] At will of either party.—A 
mining lease, which authorizes the 
lessee to terminate it at any time 
by written notice, will be construed 
as also making it terminable at the 
will of the lessor. Killebrew v. Mur- 
ray, 151 Ky. 345, 151 SW. 662. 

[b] Not tenancy at will.—Where 
a mineral lease contains an express 
agreement on the part of the lessee 
to pay royalties, the fact that it pro- 
vides for a forfeiture on default in 
payment of royalties does not make 
the contract one creating merely a 
tenancy at will, the forfeiture clause 
being for the benefit of the lessor 


and enforceable at his option. Cy- 
press Creek Coal Co. v. Boonvyiite 
seas Co. 194 VIndar L387, 42) NE 
645. 


Tenancies at will in general see} 


Landlord and Tenant §§° 336-369. 


85. Lillibridge Vv. Lackawanna 
Coal! 'Co., "264 Pa. 235.) 107" A: 688. 
[a] Rule applied.—Where a lease 


and supplemental agreement grants 
all merchantable coal “until the ex- 
haustion thereof,’ with full mining 
rights, and the right to use the mine 
as a right of way for coal from the 
lessee’S adjoining properties, the 
lessor’s bill for an accounting and a 
redelivery of the property is. prop- 
erly dismissed, where the court finds 
that the coal is not exhausted and 
that the mine is in full operation. 
Lillibridge v. Lackawanna Coal Co., 
264 Pa.235, 107 A 688. 

Jaret Ill.— Walker v. Tucker, 70 Ill. 
527. 


vein, bed, or lode within certain limits, and contains 
no limitation as to time, it is limited only by the 
exhaustion of the mineral.*® 
Term fixed by statute. 
where an owner of land, who permits another to 
enter and mine thereon, fails to post the terms under 
which the right is exercised, the right of mining 
continues for the period specified by statute,** and 
the person who enters and mines has an interest 
in the nature of a leasehold for the term so limited.*® 
A right of way through a leased mine for mineral 
from the lessee’s adjoining properties is not limited 
in duration to the life of the mining in the leased 


Under some statutes,5* 


[§ 601] (2) Extension or Renewal. The rules goy- 
erning the extension or renewal of leases in general®+ 
apply with reference to the extension or renewal 
of a mining lease.*” 


In accordance with such rules 


Ind.—Sunnyside Coal, ete., Co. v. 
Reitz, 14 Ind. A. 478, 39 NE 541, 43 
NE 46. 

N. Y.—Genet v. Delaware, etc., 
Canal Co., 136 N. Y. 593, 32 NE 1078, 
19 LRA 127: 

Protas v. Stambaugh, 37 Oh. St. 

Pa.—McCahan v. Wharton, 121 Pa. 
Trout v. McDonald, 


83 Pa. 144. 
Tenn.—New York, etc., Iron Co. v. 
Stephens, 5 Lea 468. 
Va.—Shenandoah Land, ete, Co. 
v. Hise, 92 Va. 238, 23 SE 303. 
Eng.—Gowan v. Christie, L. R. 2 


Hb Ser 23 Smith ve" Morris. 
Bros Chy 311029 “Reprint, 1a Dick: 
697, 21 eae 442; Bute v. Thomp- 


ae & W. 487, 153 Reprint 
87. See statutory provisions. 
88. Robinson v. Troup Min. Co., 


55 Mo. A. 662 (three years). 
infra § 757. 


See also 


89. Robinson vy. Troup Min. Co., 
supra. 

yO. Lillibridge Vv. Lackawanna 
Coal Co., 264 Pa. 235, 107 A 688. 

91. See Landlord and Tenant 
§§ 120-180. 

92. Ky.—Kentucky Fluorspar Co. 


v. Pierce, 184 Ky. 573, 213 SW 542. 
Mont.—Merk y. Bowery Min. Co., 


31 Mont. 298, 78 P 519. 
Pa.—Wallace v. Dorris, 218 Pa. 
534, 67 A 858; Lathrop v. Clemow, 


68 Pa. Super. 116. 

W. Va.—Bond v. Priest, 77 W. Va. 
671, 88 SE 114. 

B. C.—Lightning Creek Min. Co. v. 
Hopp, 19 B. C. 586, 17 DomLR 641, 
28 WestLR 110. 

[a] Extension not authorized by 
lease.—A mining lease “for a term 
of five years,’ providing for a mini- 
mum guaranteed royalty of fifty dol- 
lars a year on the lessee’s failure 
to give the lessor notice of his in- 
tention to surrender the lease, is a 
lease for a period of only five years, 
and docs not authorize the 
to extend the term by payment of 
fifty dollars a year royalty, such 
provision merely giving the lessee 
the right to surrender the lease and 
the lessors the right to. declare the 
lease forfeited on the lessee’s fail- 
ure to guarantee a yearly royalty. 
Kentucky Fluorspar Co. v. Pierce, 
184 Ky. 573, 213 SW 542. 

[b] Extension of time to pay pur- 
chase-price installments.—Where a 
lease of mining property for royal- 
ties gives the lessee an option to 
purchase by paying in installments, 
and the time for payment of some 
installments is extended by an agree- 
ment which provides that the ex- 
tension applies only to the payments 
for purchase, and does not affect the 
original contract in any other re- 
spect, the lease is not extended. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


lessee 


> 
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§§ 601-603] 


an extension or renewal may be implied from a hold- 
ing over after the expiration of the lease.%* Where 
the lessee is given the option to extend or renew 
the lease purely as a privilege without any. corre- 
sponding right or privilege on the part of the lessor, 
he must give notice of his renewal within the time 
provided in the lease.®°* An action by the lessor 
against the lessee, which does not prevent the lessee 
from exercising his rights under the lease at all 
times, does not entitle the lessee to an extension of 
the lease, after it has expired, for a period equal 
to the time of the pendency of such action.®® 

Effect of extension or renewal.°* Where ‘the lease 
is extended with the original terms and conditions, 
except as to particular changes expressly made, pro- 
visions in the original lease inconsistent with the 
new terms made in the extension contract do not 
apply to the latter.°7 A water right, used in con- 
nection with mining ground, but which is not in- 
cluded in the lease, is not renewed by a renewal 
of the lease unless mentioned in the renewal.°® 

[§ 602] (3) Termination®»—(a) In General. The 
rules governing the termination of leases in general’ 
usually apply to the termination of mining leases.? 
In the absence of an extension or renewal* a min- 
ing lease terminates as a matter of course at the 
expiration of the period of demise,‘ or it may be 
terminated before the expiration of such period by 
mutual consent,> or where the lease so provides 
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by a sale or transfer of title to the mining prop- 
erty. Exhaustion of the minerals terminates a min- 
ing lease for years,’ and if the lessee elects to ter- 
minate the lease on that ground the termination is 
binding on the lessor,’ unless he proves that minable 
mineral is not exhausted.® The parties may con- 
tract that on a default the lease may become void 
at the option of either party, but such intent must 
be so plain as to be unavoidable in order to sustain 
such a construction.?° 

Notice. Where the instrument creates an estate 
from year to year, the lessee cannot terminate it by 
a notice less than that required to terminate such 
estates generally.11 Where an owner of lam enters 
into a verbal mining lease for no given period, he 
may terminate it on notice,1? and having given 
such notice, he is entitled to hold mineral thereafter 
mined by the lessee.+% 

Revocability. Under some statutes,'* after a valu- 
able discovery or prospect has been struck, a mining 
lease is irrevocable,t® except for forfeiture in ac- 
cordance with the statute. 

[§ 603] (b) Forfeiture in General.17 The rules 
relating to the forfeiture of leases in general’® usu- 
ally apply to the forfeiture of mining leases.19 In 
accordance with those rules, unless performance of 
the particular covenant or condition has been waived 
by the lessor,?° a mining lease, where it contains a 

| forfeiture clause,24 may be forfeited, that is, it 


Merk v. Bowery Min. Co., 31 Mont. 
AOS pel o.8 ee BLO: 

[e] Question of fact.—Where the 
lessees continue to operate certain 
coal mines on a royalty until the 
coal is exhausted after the expira- 
tion of a lease providing for the re- 
newal, and the testimony as_ to 
whether a renewal was had is con- 
flicting, the question is for the jury. 


Wallace v. Dorris, 218 Pa. 534, 67 
A 858. 
93. Edwardsville Coal Co. v. City 


Coal Co., 226 I]). A. 150; Wallace v. 
Dorris, 218 Pa. 534, 67 A 858. See 
Lae es Landord, and Tenant §§ 166- 

{a] Rule applied.—Where, after 
the expiration of a mining lease, the 
lessee continues to mine and pay 
royaities for many years until the 
coal is exhausted, and neither party 
at any time raises any question as 
to the term being legally extended, 
the lessee is estopped many years 
after mining operations have ceaseu 
to deny that the lease was ever re- 
newed and to claim that the lessors 
were liable for a portion of the cost 
of certain coke ovens erected on the 
premises under a condition creating 
such liability unless the lease is re- 
newed. Wallace v. Dorris, 218 Pa. 
534, 67 A 858. 

94. Dikeman v. Sunday Creek Coal 
Co., 184 Ill. 546, 56 NE 864 [rev 
S40 Mile An ote National, Coal Cox iw: 
Overholt, 81 W. Va. 427, 94 SE 735. 
See generally Landlord and Tenant 
§§ 148-151 

95: Lanyon Zinc Co. v. Burtiss, 72 
Kan. 441, 83 P 989. 

96. See generally Landlord and 
Tenant §§ 178-180. 

97. Consolidated Coal 
Rainey, 69 Ill. A. 182. 

{a] Tustration. Where a lease to 
a coal company is extended for one 
year ‘‘under the same terms and con- 
ditions, except that the guaranteed 
royalty shall not be less than six 
hundred (600) dollars per annum” 
a provision in the original lease that 
if any accident should happen to the 
mine, or if the workmen employed 
therein should strike, so that the 
mine could not be operated, the 
guaranteed royalty should be re- 
duced proportionately, does not ap- 
ply to the contract of renewal. Con- 
solidated Coal Co. v. Rainey, 69 Il. 


Coz Vv. 


A. 182. 
98. Lightning Creek Min. Co. v. 
Hopp, 19 B. C. 586, 17 DomLR 641, 


28 WestLR 110. 
99. Rescission see supra §§ 595, 


1. Termination in general of ten- 
ancies: 
At: 
Sufferance see Landlord and Ten- 
ant §§ 377, 378. 
Will see Landlord and Tenant §§ 
355-369. 
For years see Landlord and Tenant 

§§ 200-288. 

From year to year see Landlord and 

Tenant §§ 311-325. 

2. Cowan. v. Radford Iron Co., 83 
Va. 547, 3 SE 120; Rees v. Emmons 
pak Min. Co., 88 W. Va. 4, 106 SE 

3. See supra § 601. 

4. Coosaw Min. Co. v. South Caro- 
lina, 144 U. S. 550, 12 SCt 689, 36 L. 
ed. 537; State v. Coosaw Min. Co., 
47. Hed: 2250 batt. 144 U.S. 550;.12 
SCt. 689, 36 Lined. 537]; Bradley. v. 
South Carolina Phosphate, etc., Min. 
Co. 3. H-Cas. No. J3i, 1 —-Huehes 
72; Price v. Nicholas, 19 EF... Cas. No. 
11,415, 4 Hughes 616; Doe v. Lock, 
2 A. & HE. 705, 29 HCL 325, 111 Re- 
print 271; Campbell v. Leach, Ambl. 
740, 27 Reprint 478; Doe v. Wood, 
2 B. & Ald. 724, 106 Reprint 529, 17 
HRCGC.775;, Ricketts.v., Bell, 1..De iG, 
& Sm. 335, 63 Reprint 1093; Med- 
win v. Sandham, 3 Swanst. 685, 36 
Reprint 1022. See generally Land- 
lord and Tenant §§ 200-210. 

5. Pursel v. Reading Iron Co., 232 
Fed. 801, 146 CCA 657, 

6. Ober vy. Schenck, 23 Utah 614, 
6b ELON a. 

[a] On “sale or transfer.”’—A pro- 
vision in a mining lease that it shall 
terminate on “a sale or transfer” 
of the property during the term re- 
lates to a transfer of title, and not 
to a mere transfer of possession. 
Ober v. Schenck, 23 Utah 614, 65 P 
1073. 

7. Auxier Coal Co. v. Big Sandy, 
etc., Coal Co.,194 Ky. 14, 238 SW 189. 

{a] Thus where a lease for twen- 
ty-five years was made for the sole 
and “only purpose of mining and 
shipping coal and manufacturing and 
conducting a general merchandise 
business in connection therewith,” al- 
though it provided for a payment of 


minimum royalties, the exhaustion 
of the minable coai terminates the 
lease, and with it the agreement for 
payment of royalties. Auxier Coal 
Co. v. Big Sandy, etc., Coal Co., 194 
Ky. 14, 238 SW 189. 

Exhaustion of minerals as limi- 
tation of term see supra § 600. 

8 Van Liew v. Norwood-White 
Coal Co., 190 Iowa 79, 179 NW 960. 

9. Van Liew v. Norwood-White 
Coal Co., supra (coal), 

10. Steele v. Maher, 38.Pa. Super. 
183. See generally Landlord and 
Tenant. § 212. on 

Lilo) Battonive Axley, 50 N. C. 440. 
See generally Landlord and Tenant 


§§ 315-323. 

12. Addison v. Brandenburg, 202 
Ky. 580, 260 SW 3881. 

13. Addison vy. Brandenburg, su- 
pra. 

14. See statutory provisions. 

15. St. Anthony Min., etc., Co, v. 
Shaffra, 138 Wis. 507, 120 NW 238 
(St. [1898] c 75). 


16. St. Anthony Min., etc., Co. v. 
Shaffra, supra. 

Forfeiture generally see infra § 603. 

17. Forfeiture of oil or gas lease 
see infra §§ 694-708. 

Rescission in general see supra 
§§ 595, 596. 

18. See Landlord 
§§ 231-264. 

19. Pearson v. Ellithorpe, 48 N. D. 
332, 184 NW 672; Steele v. Maher, 
38 Pa. Super. 183; Homet v. Singer, 
35 Pa. Super. 491; Big Valley Col- 
lieries v. MacKinnon, (Alta.) 23 Dom 
LR 62, 32 WestLR 158, 9 WestWkly 4. 


and Tenant 


20. Webb v. McFarlin, 177 Ala. 
531, 58 S 453; Steele v. Maher, 38 
Pa. Super. 183. 

21. Duncan v. Campbell, 154 Ga. 


824, 115 SE 651; Hogg v. Forsythe, 
198 Ky. 462, 248 SW 1008; Continen- 
tal Fuel Co. v. Haden, 182 TSyeneiSs 
206 SW 8; Ross v. Sheldon, Cy.) 
119 SW 225; Steele v. Maher, 38 Pa. 
Super. 183; Homet v. Singer, 35 Pa. 
Super. 491; Quesnel Forks Gold Min. 
Co., Ltd. v. Ward, (Can.) 50 DomLR 
1, [1919] 3 WestWkly 946 [aff 25 B. 
C. 476, 42 DomLR 476, [1918] 3 West 
Wkly 230]. 

[a] Iustration.—A provision in 
a coal mining lease that, if the les- 
see fails to make payments of roy- 
alty and the two thousand five hun- 
dred dollars when due, and to other- 
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may be terminated at the instance of the lessor, 
because of a breach of some covenant or condition 
thereof by the lessee,?? such as for a failure to com- 
ply with the terms of the lease, in regard to de- 
veloping and operating the mine,?* or as to the 
payment of royalties,24 or for a breach of a cove- 
nant or statute against assigning or subletting,”® 
and under some statutes’® the lease may be for- 
feited for voluntary waste by the lessee.*? 
in possession by relocating the ground, or setting up 
an adverse title in himself, ousts his lessor and for- 
feits all his rights under the lease.*® 
relieve a mining lessee from a mere technical for- 
feiture on his performance. of all covenants and 
duties imposed on him by the lease where the rights 
of third parties have not intervened.*® 

The necessity and sufficiency of a notice 
of an intent to forfeit the lease is generally governed 
by the rules which apply in case of ordinary leases.*° 


Notice. 


wise keep and observe the conditions 
of the lease, the lessor might at his 
option declare the contract null and 
void, gives the right of forfeiture 
only when all three of the conditions 


stated concur. Hogg v. Forsythe, 
198 Ky. 462, 248 SW 1008. 
[b] Clause not self-operative.—A 


clause in a mining. lease that it shal. 
be null and void on failure of tne 
lessee to pay rent or keep other cove- 
nants is not self-operating so as to 
make the lease void ipso facto by 
the default, but, being a provision 
for the benefit of the lessor, may be 
enforced or waived at his option. 
Steele v. Maher, 38 Pa. Super. 183; 
Quesnel Forks Gold Min. Co., Ltd. v. 
Ward, (Can.) 50 DomLR 1, [1919] 3 
WestWkly 946 [aff 25 B. C. 476, 42 
DomLR 476, [1918] 3 WestWkly 230]. 

{c] That there is no forfeiture 
clause in a mining lease, nor pen- 
alty provided for a breach of any 
of its conditions, dues not release the 
lessee from the duty of reasonable 
compliance with its terms. Ross v. 
Sheldon, (Ky.) 119 SW 225. 

22 


. Ala.—Webb v. McFarlin, 177 
Ala, 531,...58 (S' 453. 
Ark.—Millar v. Mauney, 150 Ark. 
161, 234 SW 498. 
Ga.—Dunean v. Campbell, 154 Ga. 
824, 115 SE 651. 
Fee api bt v. Eckstrom, 142 Ill. A. 
y.—Hogg v. Forsythé, 198 Ky. 


K 
462, 248 SW 1008. 
Mich.—De Grasse v. Verona Min. 
Co., 185 Mich, 514, 152 NW 242. 
Pa.—Steeie v. Maher, 38 Pa. Super. 


183. 
Vt.—Hughes v. Farmers’ Nat. 
Bank, 83 Vt. 386, 76 A 383. 
Wash.—Harlan v. McGraw, 107 
Wash, 286, 181 P 882. 
Can.—Klondyke Govt. Concession 


v. Rex, 40 Can. S. C. 294; Bonanza 
Creek Hydraulic Concession vy. Rex, 
40 Can.’S. C. 281. 

[a] The filing of labor liens on 
the property of a lessee of coal 
lands by the terms of the lease first 
specifically pledged as security for 
the payment of rentals is not such a 
breach of the lease as will warrant 
its forfeiture, especially where the 
rentals have been fully paid before 
suit for forfeiture by the lessor. 
Harlan v. McGraw, 107 Wash. 286, 


181 P 882. 
23. See infra §§ 628-631. 
24. See infra §§ 646, 647. 
25. See generally Landlord and 


Tenant §§ 236-242. 

[a] In Kentucky (1) St. § 2292, 
which authorizes a forfeiture of a 
term less than two years for as- 
signment by the lessee without the 
landlord’s consent, does not apply to 
a coal mining lease for a term of 
only one year, coupled with a right 
to the lessee to purchase the prop- 
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the tenancy.*+ 


A lessee 


Equity will 


orally.?” 


erty during the term. Hogg v. For- 
sythe, 198 Ky. 462, 248 SW_ 1065. 
(2) Nor does it apply to a coal lease 
for a term of two years, with the 
privilege of extending it for three 
years longer. Addison v. Branden- 
burg, 202 Ky. 580, 260 SW 381. 


26. See statutory provisions. 
27. Addison v. Brandenburg, 202 
Ky. 580, 260 SW 381; Mullins v. 


Dees, (Ky.) 124 SW 828. 

[a] Illustration.—Where a tenant 
for years under a mining lease has 
taken out no coal except what he ob- 
tained by drawing the ribs or sup- 
ports between the rooms of the mine, 
and to continue this would render 
the mine useless, such mining con- 
stitutes waste, for which the land- 
lord may cancel the lease, under St. 
§ 2328 (Russell St. § 291), providing 
that if a tenant for years commits 
waste without special license in writ- 
ing, he shall lose the thing wasted, 
and pay treble damages. Mullins v. 
Dees, (Ky.) 124 SW 828. 

[b] Waste held not ground for 
forfeiture.—Under a statute which 
authorizes action for voluntary waste 
consisting in the commission of some 
destructive act, and not for mere 
permissive waste consisting in an 
omission to keep the property in 
repair, it cannot be said that any- 
thing short of such voluntary waste 
ean be an equitable ground for can- 
ecellation or forfeiture of a_ coal 
lease, and hence waste, which chiefly 
grows out of the nonuse of the mine, 
such being due to litigation, is not 
a ground for forfeiture. Addison v. 
Brandenburg, 202 Ky. 580, 260 SW 
381 (St. § 2328). 

28. Silver City Gold, etc., Min. Co. 
v. Lowry, 19 Utah 334,57 P 11° [aff 


179 U. S. 196, 21 SCt 104, 45 L. ed. 
151]. 
29. Pheasant v, Hanna, 63 W. Va. 


613, 60 SE 618. 

Relief in equity against forfeiture 
of leases generally see Equity § 77. 

30. Homet v. Singer, 35 Pa. Super. 
491; Big Valley Collieries v. Mac- 
Kinnon, (Alta.) 23 DomLR 62, 32 
WestLR 158, 9 WestWkly 4. See 
generally Landlord and Tenant § 248. 

{a] An inaccuracy in the refer- 
ence to the date of a lease is suffi- 
cient to invalidate the notice of for- 
feiture. Big Valley Collieries v. Mac- 
Kinnon, (Alta.) 23 DomULR 62, 32 
WestLR 158, 9 WestWkly 4. 

{b] Where the lease provides for 
an amicable ejectment in case of for- 
feiture, and that judgment might be 
confessed to plaintiff by an attorney 
without a writ of error, appeal, or 
stay of execution, provided thirty 
days’ notice of an intent to enter 
shall be first given to the lessee, 
within which the rent due and un- 
paid might be paid, the thirty days’ 
notice applies only to a judgment 


[$§ 603-604 


Where a mining lease provides for notice of forfei- 
ture by mail to the lessee, but does not prescribe 
the term of the notice, a peaceable reéntry by the 
lessor, immediately following the mailing of notice 
of forfeiture to the lessee, is sufficient to terminate 


[§ 604] (c) Surrender of Lease**—aa. In General. 
The surrender of a mining lease may, as in the case 
of other leasés,** take place by mutual consent or 
agreement of the parties,*+ in which case the mode 
and terms and conditions on which the surrender 
may be made are controlled by the intention of the. 
parties as expressed in the lease together with their 
agreement made at the time of the surrender,®® un- 
less the surrender was procured by fraud, in which 
case it is invalid.*® 
render of a mining lease to the lessor may be made 
Where a partnership owns a mining lease- 
hold which may be surrendered or forfeited for fail- 


It has been held that the sur- 


by confession, and not to an ordi- 
nary ejectment by summons. Drake 
v. Pennsylvania Coal Co., 217 Pa. 446, 
66 A 660. 

31. Geer v. Boston Little Circle 
Zinc _Co.,126 Mo. A.173,103 SW 151. 

[a] Statute not applicable.— 
Where a mining lease provides for 
a term of ten years and for notice 
of forfeiture by mail, but does nov 
prescribe the term of such notice, 
the lease is not subject to Rev. St. 
(1899) §§ 4107, 4108 (St. Annot. 
[1906] pp 22338, 2234), requiring ten 
days’ notice prior to reéntry for con- 
dition broken with reference to terms 
not exceeding two years; nor to § 
4109, requiring sixty days’ notice 
before the end of the year in order 
to terminate tenancies from year to 
year. Geer v. Boston Little Circle 
Zine Co.,126 Mo. A. 173,103 SW 151. 

32. Surrender of oil or gas lease 
see infra §§ 719-721. 

33. See Landlord 
§§ 265-288, 324, 325. 

34. Worrall vy. Wilson, 101 Iowa 
475, 70 NW 619; Pendill v. Lucy Min. 
Co., 105 Mich. 221, 62 NW 1024; Gal- 
lop v. Murphy, 160 Mo. A. 1, 141 
SW 438; Charleston, S. C. Min., etc., 
Co. v. American Agricultural Chemi- 
cal Co.,, 126 Tenn. 18, 150 SW 1148. 

[a] Consideration.—Where a lease 
gives the lessee the right to mine tne 
premises for a specified term and for 
a specified royalty, but does not com- 
pel him to mine, the lessee’s sur- 
render of the lease is valid, without 
any new _ consideration. Gallop v. 
Murphy, 160 Mo. A. 1, 141 SW 438. 

35. Pendill v. lucy Min. Co., 105 
Mich, 221, 62 N 1024; Crum v. A. 
G. & §. Min. Co-, 81 Pa. Super. 355. 

[a] Ilustration.—Where a _ lease 
of a mine provides that it shall ter- 
minate sixty days after delivery of 
a written surrender to the lessor, 
and payment of all royalties due, the 
machinery erected by the lessee not 
to be removed before such surrender 
and payment, and after defendant 
has given notice of surrender an ar- 
rangement is made by which he is to 
run the pumps for a week, and his 
account therefor is allowed, where- 
upon he removes the machinery and 
pays up royalties due, the allowance 
of the pumping charge and receipt 
for royalties is a ratification of de- 
fendant’s surrender, and his failure 
to pay the royalties prior to, or con- 
currently with, the removal of the 
machinery is but a nominal damage 
to plaintiff. Pendill v. Lucy Min. Co., 
105 Mich. 221, 62 NW 1024. 

36. Gallop v. Murphy, 160 Mo. A. 
Vat SW. 438.95 #9 

37. United Min. Co. v. Morton, 174 
1 ANE MP SINE YC 

Application of statute of frauds to 
surrender of lease generally see 
Frauds, Statute of §§ 193, 225. 
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For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


O's§. 604-606]. - 


oy ¢. eee 


ure to operate the mine, and one partner leaves the 
state under circumstances that show an intention 
to leave the business and its control to the remain- 
ing partner, the latter may surrender the leasehold 
and bind the partnership thereby.** 

Retraction of surrender. A lessee is estopped to 
retract a surrender of the lease and abandonment 
of the premises after the lessor has acted thereon.*® 

[§ 605] bb. By Operation of Law. Subject to the 
rules relating to the surrender of leases by opera- 
tion of law in general,*® a mining lease will be 
regarded as surrendered by operation of law, where 
there has been some act or acts of the parties from 
which it is necessarily implied that there has been 
an abandonment by the lessee and an acceptance 
thereof by the lessor,*4 whether in a particular case 
there has been such a surrender being ordinarily a 
question of fact to be determined from all the facts 
and circumstances.** An impled surrender, how- 
ever, does not arise from a mere abandonment by 
the lessee, not assented to by the lessor,** or from 
mere notice of the lessee’s intention to give up the 
lease and pay no further rentals and his failure to 
make such payments.*+ 

Proof. A lessee, seeking relief from the obliga- 
tions of a mining lease on the ground that the lease 

33. United Min. Co. v, 
174 Ky. 366, 192 SW 79. 

39. Wilmington Star Min. Co. v. 
Allen, 95 Ill. 288. 

[a] Rule applied.—A receiver of 
an insolvent corporation lessee 1s 
estopped to retract a Surrender of a 
lease where the lessor had _ taken 
steps to test his right to a forfeiture, 
and such steps were enjoined, and 
after dissolution of the injunction 


the attorney of the receiver notified 
the lessor that he would not appeal 


Morton, 


up said coal 


abandoned, 


by Coal Co., 
(2) See 
Tenant § 

42. 


274, 
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ing land, and provides that the lessee 
may “abandon this contract and yield 
mine and privileges” 
and the lessee delivers a deed re- 49. 
leasing all right and interest in the 
coal, but continues to avail itself of 
the right of way, such lease is not 
ana the 
liable for royalty. Bestwick v. Orms- 
129 Pa. 592, 18 A 588. 
generally Landlord and 


Iowa.—Worrall v. Wilson, 101 
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has been surrendered, must make out his case by 
convincing proof.* 

[§ 606] (d) Abandonment of Lease.*® Unless au- 
thority to abandon is given in the lease itself, the 
lessee has no right to abandon the lease without 
the lessor’s consent, so as to absolve himself from 
his contract obligations to the lessor.*7 But subject 
to such obligations and to the result of losing his 
rights under the lease the lessee may abandon the 
lease,*® particularly where he has good reason to 
believe that further expenditure in the mining oper- 
ations will be useless;#® and the fact that he has 
expended money in prospecting and attempting to 
reach the mineral on the premises does not give 
him such an equity as prevents him losing his rights 
under the lease by an abandonment;°° nor does the 
fact that the lease gives him the right to explore 
for and mine coal if found in paying quantities 
upon certain conditions prevent him from abandon- 
ing his rights until the statutory period barring the . 
right of recovery-of real estate has run.®* 

Implied abandonment. Such an abandonment may 
be implied from the lessee’s acts, in failing to begin 
or continue mining operations,®? especially where the 
lease gives him the right to terminate it at any 
time;°* and although certain acts may raise a pre- 


83 Va. 547, 3 SE 120. 

48. McColl v. Bear Creek Coal Min, 
Co., 162 Towa 491, 143 NW 532. 
McColl v. Bear Creek Coal Min, 
Co., supra; Girton v. Daniels, 35 Nev. 
438, 129 P 555. 

50. McColl v. Bear Creek Coal Min, 
Co., 162 Iowa 491, 143 NW 532. 

51. McColl v. Bear Creek Coal Min. 
Co., supra. 

52. Ark.—Millar v. Mauney, 150 
Ark. 161, 234 SW 498; Mansfield Gas 


lessee is still 


therefrom and the lessor took pos- 
session of the property, leased it to 
another party, and expended con- 
siderable money in preparing for its 
operation. Wilmington Star Min. Co. 
v. Allen, 95 Ill. 288. 

40. See Landlord 
§§ 269-2838. 

41. Ky.—United Min. Co. v. Mor- 
ton, 174 Ky. 366, 192 SW 79. 

Mich.—Gingrass v. Mather, 128 
Mich. 582, 87 NW 758. 

Pa.—Bestwick v. Ormsby Coal Co., 
129 Pa. 592, 18 A 538. 

Tenn.—Charleston, S. C. Min., etc., 
Co. v. American Agricultural Chemi- 
eal Co., 126 Tenn. 18, 150 SW 1143. 

Vt.—Hughes v. Farmers’ Nat. 
Bank, 83 Vt. 386, 76 A 33. 

Va.—Cowen v. Radford Iron Co., 
83 Va. 547, 3 SE 120. 

And see cases infra note 42. 

[a] Acceptance of new lease.— 
Where tenants under a mining lease 
accepted a new lease containing a 
part of the same and other property, 
and containing material provisions 
inconsistent with the old _ lease, 
touching the rights and liabilities 
under the grant of five-eighths of 
the same premises, it censtitutes 
a surrender of the old lease by op- 
eration of law as to so much of the 
land within the old demise as is in- 
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cluded in the new as between the 
lessor and _ lessees. Hughes  v. 
Farmers’ Nat. Bank, 83 Vt. 386, 76 
A 33. 

[b] Acceptance of subtenant.—A 


lease is surrendered by operation of 
law when the lessee sublets the 
premises and the lessor makes fur- 
ther agreements with the sublessee 
and does not demand payments from 
the original lessee for eleven years. 
Gingrass v. Mather, 127 Mich. 582, 87 
NW .758. 

[ec] Necessity of abandonment.— 
(1) Where a lease gives the right 
to mine coal on certain land ana 
the privilege of a right of way over 
land to transport coal from adjoin- 


Iowa 475, 70 NW 619. 

N. Y.—Millie Iron Min. Co. v. Thal- 
mann, 34 App. Div. 281, 54 NYS 276. 

R. I.—Ellis v. Swan, 38 R. I. 534, 
96 A 840. 

Tenn.—Charleston, S. C. Min., etc., 
Co. v. American Agricultural Chemi- 
cal Co., 126 Tenn. 18, 150 SW 1143. 

Va.— Clintwood Coal Corp. Ws 
Turner, 133°Va. 464, 114 SE 117, 121 
[quot Cyc]. 

See generally Landlord and Tenant 

§ 283. 
Facts held sufficient to show 
surrender.—Where a written lease 
granted the right to mine coal for 
ten years, and the lessee entered, 
but in a year ceased to operate the 
mine, removed all of the apparatus 
which was necessary to its operation, 
took out the curbing, and said he 
would do nothing more under the 
lease, such acts of abandonment op- 
erated as a Surrender of the lease. 
Worrall v. Wilson, 101 Iowa 475, 70 
NW 619. 

43. Charleston, S. C. Min., etc., Co. 
v. American Agricultural Chemical 
Co., 126 Tenn. 18, 150 SW 1143. 

Abandonment generally see infra 

606. 

: 44. Laing v. Price, 75 W. Va. 192, 
83 SE 497. 

45. Laing v. Price, supra. 

46. Abandonment as essential to 
surrender see supra § 604. 

Abandonment of oil or gas lease 


see infra §§ 722-725. oe 
47. U. S.—Paine v. Griffiths, 86 


Fed, 452, 30 CCA 182; Price v. 
Nicholas, 19 F. Cas. No. 11,415, 4 
Hughes 616. 


Iowa.—Van Meter v. Chicago, etc., 
Coal Min. Co., 88 Iowa 92, 55 NW 
106. 

Pa.— Bestwick v. Ormsby Coal Co., 
129 Pa. 592, 18 A 538; McKee v. Col- 
well, 7 Pa. Super. 607. 

Tenn.—Charleston, 5S. C. Min., etc., 
Co. v. American Agricultural Chemi- 
cal Co., 126 Tenn. 18, 150 SW 1143. 

Va.—Cowan v. Radford Iron Co., 


ne v. Parkhill, 114 Ark. 419, 169 SW 


Oh.—Welty v. Wise, 5 OhS&CP 
223, 5 OhNP 50. 

Pa.—Plummer v. Hillside Coal, ete., 
Co., 160 Pa. 483, 28 A853. 

R. I.— Ellis v. Swan, 38 R. I. 534, 
96 A 840. 

Tex.—Thomason  y, 
(Civ. A.) 254 SW 400. 

Va.—Clintwood Coal Corp. v. Tur- 
ner, 133 Va. 464, 114 SE 117. 

{a] “To abandon” means to quit, 
usually the voluntary relinquishment 
of a right or privilege one enjoys, 
but under a mining lease the lessee 
will’- be held to have abandoned his 
right if he without the lessor’s fault 
is unable after a reasonable time to 
perform. Millar vy. Mauney, 150 Ark. 
161, 234 SW 498. 

{b] Facts held  sufficient.—(1) 
Where a lease is for all coal under- 
lying the land of another, so long 
as it is found in paying quantities, 
if the lessee fails for eleven years 
to work the mine and the openings 
therein are allowed to cave in, the 
lessor has the right to consider the 
lease abandoned. Welty v. Wise, 5 
OhS&CP °-223, 5. OhNP’ 50. (2) 
Where .a lessee under a lease for 
twenty years begins an excavation 
on the last day allowed by the lease 
therefor and makes no further effort 
to develop for nine years thereafter 
when suit to cancel is instituted, the 
facts are sufficient to show abandon- 
ment. Thomason v. Funderburk, 
(Tex. Civ. A.) 254 SW 400. 

{[c] Under a lease of coal for one 
hundred years, in consideration of a 
cash price and a yearly rental, the 
lessee’s failure to pay rent or to 
search for coal for a number of 
years is not an abandonment of the 
lease. Plummer v. Hillside Coal, etc., 
Co., 160 Pa, 4838,'28 A 853. 

Forfeiture for failure to operate 
generally see infra §§ 628-631. 

53. Clintwood Coal Corp. v. Tur- 
ner, 183 Va. 464, 114 SE 117. 

{a] Iustration.—Where the only 


Funderburk, 
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sumption of abandonment as a matter of law** 
whether there has been such an abandonment is 
ordinarily a question of fact to be determined from 
the facts and circumstances of the particular case.°° 
Where a mining lease has 
been wrongfully abandoned by the lessee, the lessor 
may cancel the contract in equity and recover inci- 
dental damages;>* he may sue at law for damages 
for breach of contract,®°” or he may treat the con- 


Remedies of lessor. 
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ing the eviction 


as in regard to 


relief,®8 


tract as rescinded and sue to recover possession.°® 


consideration to the lessor for the 
execution of a mineral lease was the 
right to royalties on coal actually 
shipped, and the benefit to be de- 
rived from a commissary to be op- 
erated by the lessor, and where the 
lease specifically stipulated for an 
active and energetic prosecution of 
the work, and where the lease, which 
was for a term of ten years, gave 
the lessee the right to terminate it 
at any time during such period, the 
lessee by discontinuing the operation 
of the mine on discovery that the 
work could not be continued at a 
profit, and by failure to resume op- 
erations for more than a year, ana 
to care for the mine and pay the les- 
sor the amount due, abdanavunea ine 
lease and forfeited his rights there- 


under. Clintwood Coal Corp.  v. 
Turner, 133 Va. 464, 114 SE 117. 
54. Charleston, S. C. Min., etc., Co. 


v. American Agricultural Chemical 
Co:, 126 Tenn. 18, 150 SW 1143. 

[a] TDlustration.—The failure for 
ten years by a purchaser of a min- 
ing lease to take possession, with 
knowledge that the lessor and his 
grantees regarded the lease as aban- 
doned, raises a presumption of aban- 
donment as matter of law. Charles- 
ton, 8S. C. Min., etc., Co. v. American 
Agricultural Chemical Co., 126 Tenn. 
18, 150 SW 1143. 

55. Ark.—Millar v. 142 
Ark. 486, 219 SW 1028. 

Iowa.—McColl v. Bear Creek Coal 
Min. Co., 162’ Iowa 491, 143 NW 532. 


Mauney, 


Kan.—Luman v. Davis, 108 Kan. 
S01 1962 RP LO78. 
Nebr.—Clay v. Palmer, 104 Nebr. 


476, 177 NW 840. 

‘Pa.—McMillin v. Titus, 222 Pa. 500, 
72 A 240; Russell v. Stratton, 201 
Pa. 277, 50--A; 975. 

Tex.—Thomason v. Funderburk, 
«Civ. A.) 254 SW 400. 

[a] Mixed question of law and 
fact.—Millar..v, Mauney, 150 Ark. 
161,.234 SW 498. 

[b] Facts held sufficient to snuw 
abandonment.—(1) Ray Coal Min. 
Co. v. Ross, 169 Iowa 210, 151 NW 
63. (2) Failure of the lessees to 
work or prepare to work the leased 
quarry for nearly twenty years jus- 
tified the finding of intention to 
abandon the lease. Ellis v. Swan, 38 
R. I. 534, 96 A 840. 

{c] Facts held insufficient to show 
abandonment.— (1) Millar v. Mau- 
ney, 142 Ark. 486, 219 SW 1028; 
Price v. Black, 126 Iowa 304, 101 NW 
1056; Clay v. Palmer, 104 Nebr. 476, 
177 NW 840. (2) A lessee of a 
stone quarry who, after taking out 
a large quantity of stone, leaves it, 
with his tools on the ground, does 
not, in the absence of intention so tu 
do, abandon the same, so as to pre- 
vent his recovery of the value there- 
of from one who buys it from the 
lessor and takes the stone away 
which he has quarried. Russell v. 
Stratton, 201 Pa. 277, 50 A 975. 

{d] The statement of the lessee’s 
president that.they did not intend 
to abandon is not conclusive. Mc- 
Coll). v. Bear Creek Coal Min. Cox, 
162 Iowa 491, 143 NW 532. 

56. Millar v. Mauney, 150 Ark. 
161, 234 SW 498; Trumbo. v. Per- 
sons, (Ky.) 118 SW 916. 

Rescission generally 
$§ 595, 596. 


see Supra 


57. Millar v. Mauney, 150 Ark. 
161, 2384 SW 498; Tichenor v. Mc- 
Henry Coal Co., 185 Ky. 727, 215 SW 
99% 

fa] 
of action.—Millar vy. 
Ark. 161, 234 SW 498. 

{b] Damages.—Where the lessor 
has received all the royalty he would 
have been entitled to had the lease 
not been abandoned, and the land 
escapes any injury that may have) 
resulted from a further operation of 
the mine, the lessor is not damaged 
by the lessee’s failure to give him 
notice of its purpose to abandon the 
lease, upon abandonment _ thereof 
shortly before completion of the term. 
Tichenor v. McHenry Coal Co., 185 
Ky. T2te 215. Siw 799), 

58. Millar v. Mauney, 150 Ark. 
161, 234 SW 498; Trumbo v. Per- 
sons, (Ky.) 118 SW 916. 

[a] Defense.—In a suit by a les- 
sor under a diamond mining lease to 
recover the land for abandonment 
by the lessee, an answer setting up 
interference with the work by lessor 
is a complete defense, and prevents 
a transfer to the chancery court for 
injunctive relief. Millar v. Mauney, 
150 Ark. 161, 234 SW 498. 

[b] Proof—(1) In a suit by a 
lessor under a diamond mining lease 
to recover possession of the land 
for abandonment by lessee, where 
several similar suits had previously 
been tried, evidence as to interfer- 
ence with the lessee’s work by the 
lessor prior to the suit preceding the 
one being tried is not admissible as 
not being within the issues. Millar 
v. Mauney, 150 Ark. 161, 234 SW 
498. (2) In an action by the les- 
sor under a diamond mining lease to 
recover the land on the ground of 
abandonment by lessee, evidence as 
to what might have been accom- 
plished if lessee had tested the lana 
by a diamond drill, instead of by 


Complaint held to state cause 
Mauney, 150 


shaft, is admissible as bearing on 
diligence and good faith. Millar v. 
Mauney, supra. 

Rescission ‘generally see supra 
§§ 595, 596. 

59. Eviction of oil or gas lessee 


see infra § 675. 

60. See Landlord and Tenant 
§§ 979-1036. 

61. Bunker ~ Hill, etc., Min., etc., 


Co. v. Safford, 156 Fed. 446, 84 CCA 
308; Walker v. Tucker, 70 Ill. 527. 
See generally Landlord and Tenant 
§§ 982-1000. 

[a] Acts held to constitute evic- 
tion.— The refusal by the owner of 
an undivided interest in a mine to 
permit his codOwner’s lessee to enter 
into possession thereof, or to permit 
him to work on a different level from 
where he was working, accompanied 
by a threat of physical violence, con- 
stitutes an ouster. Paul v. Cragnaz, 
25 Nev. 293,59) P1857; 60, B- 983, 47 
LRA 540. © 

[b] Acts held not to constitute 
eviction—A judgment in favor of 
the lessees of certain mine dumps, 
which they were to work over for 
mineral on a royalty basis, against 
the lessor, for an alleged violation 
of the lease in excluding plaintiffs 
from the property is not supported 
by the evidence, where a preponder- 
ance thereof shows that the work 
had been abandoned by the lessees | 


[§ 607] ¢. Eviction.°? 


The general rules govern- 
of lessees in general®® apply to 


the eviction of a lessee of mining property, such 


what constitutes an eviction by 


the lessor,®+ or by the acts of third parties,®°? and 
as to the lessee’ 
Such rules also apply as to the lessee’s 
right of action against the lessor for damages for 
the eviction,®* the pleading in the action,®® the 


s right to protection by equitable 


because they found it unprofitable. 
Bunker Hill, etc., Min., etc.,, Co. v- 
Safford, 156 Fed. 446, 84 CCA 308. 

[c] A mere trespass by the lessor 
will not constitute an eviction, buv 
the act must be something of a 
grave and permanent character aoue 
by the lessor with the intention of 
depriving the lessee of the enjoyment 
of the demised premises. Walker v. 
Duecker. \7.0, Wile Zils 

62. Clary vy. Lake Superior Corp., 
11 OntWR 381. See generally Land- 
lord and Tenant §§ 1001-1003. 

63. Halla v. Rogers, 176 Fed. 709, 
100 CCA 268, 34 LRANS 120. See 
generally Landlord and Tenant 
§ 1007. 

[a] Illustration. Defendants 
leased a placer mining claim to com- 
plainants for a terms of years with 
the right to work the same and ex- 
tract the mineral therefrom, paying 
a percentage of its value as royalty, 
during the term, time being of the 
essence of the contract, but before 
the expiration of the first year, de- 
fendants wrongfully excluded com- 
plainants from the claim and pre- 
vented them from working it dur- 
ing the entire remainder of the term. 
It was held that the instrument, 
in addition to being a demise of the 
claim for the term stated, also vested 
complainants with the right to be- 
come the owners of the mineral 
therein,.on condition that it be ex- 
tracted and converted into person- 
alty during such term, that, having 
wrongfully prevented complainants 
from complying with such condition, 
defendants thereby waived or 
estopped themselves from exercising 
the right to exclude complainants 
from .the claim on the expiration 
of the term, and until they had a 
reasonable time to extract the ore 
they had contracted to purchase, and 
that a court of equity had power to 
protect complainants in the exercise 
of such right by injunction where 
it would result in irreparable injury. 
Halla v. Rogers, 176 Fed. 709, 100 
CCA 263, 34 LRANS 120. 

64. Paul v. Cragnaz, 25 Nev. 293, 
5O Pi 857, LOOM PISS) 47 eS RAS 20: 
Ruffati v. Société Anonyme des 
Mines de Lexington, 10 Utah 3886, 37 
P. 591; Muskett v. Hill, 5 Bing. N. 
Cas. 694, 35 ECL 371, 132 Reprint 
1267; Clary v. Lake Superior Corp., 
11 OntWR 381. See generally Land- 
lord and Tenant § 1008. 

[a] Defenses.—It is no defense to 
an action by a lessee of a mine to 
recover damages for wrongful ouster 
that up to that time he haa not put 
in sufficient timbers, where no injury 
has occurred by reason thereof. Ruf- 
fatti v. Société Anonyme des Mines 
de Lexington, 10 Utah 3886, 37 P 591. 

65. Arkley v. Union Sugar Co., 
147 Cal. 195, 81 P 509; Whitlock v. 
Mozley, 142 Ga. 305, 82 SE 886. See 
Sakon Landlord and Tenant 


§ 

{a] Pleading held _ sufficient.— 
Where a lease granted the exclusive 
privilege of quarrying, and the grava- 
men of an action against a purchaser 
of the premises from the lessor was 
that it wrongfully excluded plaintiff 
from entering on and enjoying his 
interest in the quarry, it was imma- 
terial that plaintiff alleged that a 
certain amount of rock was taken 


| For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


si 


— Y 
ad 


§§ 607-608] 


= © 


issues, proof, and variance,®* the evidence,*? and 
the amount or extent of the damages recoverable.®® 
Where the eviction is caused by the wrongful plac- 
ing of other lessees in possession, the prior lessee’s 
measure of damages is the difference between the 
rent provided for in his lease and the actual rental 
value of the premises if that is more than the rent 
If it appears that the leased mine was 
a losing venture only nominal damages may be re- 
covered for the wrongful eviction.?° 
Inspection of mines.‘1 Where a lessee of a 
of a vein of a mine sues the lessor. for a wrongful 


reserved.®? 


from the quarry, and that such an 
allegation did not show a violation 
ot his right, and an allegation that 
by his wrongful acts plaintiff had 
been obliged to abandon negotiations 
instituted for the sale of the rock 
was sufficient without an averment 
that plaintiff was exercising the 
privilege of taking rock from the 
quarry in such quantities as he saw 
fit. Arkley v. Union Sugar Co., 147 
CalVelgs. St 509: 

66. Smuggler-Union Min. Co. v. 
Kent, 47 Colo. 320,-112 P 223. See 
generally Landlord and Tenant 
§ 1013. 

[a] Variance held material.—The 
variance between the complaint, 
an action by a lessee of a mine for 
a wrongful eviction, which alleged 
that the lease was of an entire lode, 
ealling for twelve and one-half per 
cent royalty on the returns of all 
ores mined and disposed of, and the 
proof of a written lease of only a 
part of a lode, calling for a royalty 
of twenty-five per cent on the pro- 
ceeds of specimen and shipping, ana 
of twelve and one-half per cent on 
milling ores, was material, and. there 
was a failure of proof, requiring the 
granting of a nonsuit. Smuggler- 
Union Min. Co. v. Kent, 47 Colo. 320, 
112 P 223. 

67. Allan v. Guaranty Oil Co., 176 
Cal. 421, 168 P 884; Smuggler-Union 
Min. Co. v. Kent, 47 Colo. 320, 112 P 
223; Isabella Gold Min. Co. v. Glenn, 
37 Colo. 165, 86-P 349. See generally 
Landlord and Tenant §§ 1014-1016. 

[a] Burden of proof.—Where the 
lessor in a mining lease evicted the 
lessee and extracted a large amount 
of valuable ore from the leased prem- 
ises, the burden is on the lessor in 
an action by the lessee for damages 
for the eviction to prove the amount 
and value of the ores extracted. Is® 
bella Gold Min. Co. v, Glenn, 37 Colo. 
A65 Sor bs S40. 

' {b] Evidence held insufficient to 
show loss of profits resulting from 
the eviction. Smuggler-Union Min. 
Gor sva. Kent, 47, Colo, 620, 112 EF 


23. 

4 Smugegler-Union Min. Co. v. 
supra; Hoosac Min., etc., Co. 
We Donat yO Colo. moo, -s16. oP Lod 
Whitlock v. Mozley, 142 Ga. 305, 82 
SE 886; Paul v. Cragnaz, 25 Nev. 
DOO POOREE SONG OU. ORS, 0 ai Lika 
540. See generally Landlord and 
Tenant §§ 1020-1036. 

[a] Basis of damages.—(1) A 
lessee of an undivided interest, 
where the owners of the remaining 
interest have refused to permit him 
to enter into possession and work 
the mine or any part thereof, may 
maintain an. action for damages 
based upon the loss of profits and 
is not confined to an action for an 
accounting of the profits received by 
the owners of the remaining un- 
-divided interest during the term of 
the lease. Paul v. Cragnaz, 25 Nev. 
293, 59 P 857, 60 P 983, 47 LRA 540. 
(2) Where, in an action by a lessee 
of a part of a mine for loss of profits 
by wrongful eviction, it is admitted 
that the lessee could not make profits 
if confined to the outlet described 
in the lease, evidence of profits made 
out of special shipments taken out 
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[§ 608] 


part 


through another outlet by 
permission of the lessor is im- 
proper, as a foundation on which to 
compute profits if the mine had been 
worked and the ore removed as pro- 
vided by the lease. Smuggler-Union 
Min, Co. v. Kent, 47 Colo. 320, 112 P 
223. (3) And where in such action 
the evidence conclusively shows that 
the vein of the mine was pockety 
and irregular, and not uniform in 
value, the quantity of the ore left in 
the vein at the time of the eviction 
could not be determined by a mathe- 
matical computation, based on con- 
ditions in the vein as the lessee saw 
them at the time of the eviction, and 
on the assumption that the vein 
would continue unbroken, regular, 
and of uniform richness from eight 
hundred to one thousand feet to the 
surface, to its supposed outcrop 
within the side lines of the claim, 
and such a computation does not fur- 
nish a basis for damages. Smugegler- 
Union Min. Co. v. Kent, supra. 

[b] Anticipated profits.— Where 
the object of a mining lease was the 
making of profits by the lessee, he 
could, in case of wrongful eviction, 
recover anticipated profits, on ade- 
quately proving the same. Smug- 
gler-Union Min. Co. v. Kent, 47 Colo. 
Sy) WIA pape 

[c] Application of statute.—The 
measure of damages for breach of a 
lease of granite quarries obligat- 
ing the lessor to protect plaintiff 
against any interference by the 
owners of the property, is not fixed 
by a statute prescribing the meas- 
ure of damages for the breach of a 
covenant of warranty of title. Whit- 
lock v. Mozley, 142 Ga. 305, 82 SE 886. 

{d] Excessive damages.—Where a 
lessee of mineral lands brought suit 
for damages for eviction before the 
expiration of the lease, which pro- 
vided that the lessor should have 
eighty per cent of the proceeds of 
the ore extracted, and no proof was 
offered from which the court or jury 
could determine the extent of the in- 
jury, but the mill runs during the 
time the tenant had been at work 
had amounted to sixty-eight dollars 
and fifty-three cents only, a judg- 
ment of one thousand and forty dol- 
lars and sixty centS was excessive. 
Hoosac Min., ete., Co. v. Donat, 10 
Colo 52016 Ve Lor. 

69. Cox v. Miller, 206 Mo. A. 576, 
227 SW 652. 

70. Phoenix Jellico Coal Co. 
Grant, 136 Ky. 751, 125 SW 165. 

[a] Thus, where plaintiff as lessee 
of mines was fraudulently prevented 
from operating them by defendant, 
and it appears that up to the time 
he ceased operating he had done so 
at a loss, and the weight of the evi- 
dence shows that they had failed to 
be a paying proposition since that 
time, plaintiff is entitled to only 
nominal damages. Pheenix Jellico 
Coal “Go. v. Grant, 136 Ky. 751, 125 
SW 165. 

Nominal damages for eviction of 
lessee generally see Landlord and 
Tenant § 1021. 

71. Inspection and survey of 
mines generally see supra §§ 521- 


527. 
72. Smuggler-Union Min. Co. 


Vv. 


Vv. 


after 
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eviction, the court may order an inspection of the 
portion of the vein covered by the lease,’? but not 
of the entire mine.7? 
should generally be absolute and not of a conditional 
or alternative character.“* 

d. Premises Demised and Rights Ac- 
quired’?>—(1) Right to Mine in General. 
of land in a part of which there is an open mine 
is entitled to work such mine,’® unless restricted 
by the terms of his lease;’7 and he may open new 
shafts or pits to follow the same vein.78 
ciple applies only where the contract relates to the 
special; Kent, 47 Colo. 320, 112 P 223. 


Such an order of inspection 


A. lessee 


This prin- 


73. Smugegler-Union Min. Co, vy. 
Kent, supra. 
74 Smuggler-Union Min. Co. v. 


Kent, supra. 

[a] Order held erroneous.—(1) 
Where, in a suit by a lessee of a part 
of a mine for a wrongful eviction, 
the issues are whether the lessor had, 
ouster, extracted large bodies 
of ore, whether valuable ore bodies 
were Still left in the mine, and 
whether the lessee was rightfully 
ousted because he was guilty of a 
breach, because his methods were in- 
jurious to the mine, the court al- 
though possessing power to make an 
order for an inspection of the mine 
by the lessee, erred in imposing the 
condition that, on the lessor refus- 
ing to permit an inspection, he could 
not produce evidence of the condi- 
tion of the mine subsequent to the 


ouster, unless the lessee first pro- 
duced evidence on the subject, but 
the order for an inspection, if the 


court had power to make it, should 
have been absolute. Smugegler-Union 
Min. Co, v. Kent, 47 Colo. 320, 112 
P +223) (2) And the exclusion of 
evidence on the ground of disobedi- 
ence of such an order is erroneous. 
Smuggler-Union Min. Co. v. Kent, 
supra. 

75. Right of life tenant to work 
or open mines see Hstates § 86. 
ent Md.—Owings v. Emery, 6 Gill 

Mich.—Harlow v. Lake 
Iron Co., 36 Mich, 105. 


Superior 


N. J.—Shaw v. Wallace, 25 N. J. 
L. 453. 

Pa.—Neel v. Neel, 19) Pa. 323. 

Eng.—Elias iv. Snowdon Slate 


Quarries Co., 4 App. Cas. 454, 17 ERC 
732; Clegg v. Rowland, L. R. 2 Eq. 
160, 17 ERC 725; Saunders’ Case, 5 
Coke 12A, 77 Reprint 66; 
Ballard, 2 Mod. 193, 86 Reprint 1019; 
Stoughton v. Leigh, 1 Taunt. 410, 127 
Reprint 889. But see Mansfield v. 
Crawford, 9 Ir. Eg. 271 (holding that 
where a tenant for liens renewable 
forever leased for years a part of 
the land on which there is an open 
quarry, the subtenant was not en- 
titled to work the quarry for sale). 

77. See cases supra note 76. 

Restricted to agricultural purposes 
see infra text and notes 85, 86. 

78. Billings v. Taylor, 10 Pick. 
(Mass.) 460, 20 AmD 538; Coates’ v. 
Cheever, 1 Cow. (N. Y.) 460; Crouch 
Vv. “Puryear, 1 “Rands (225 Va.) 258; 
10 AmD 528; Findlay v. Smith, 6 
Munt. (20% Va.) e134, 98 CAD e738 3s 
Clavering v. Clavering, Mosely 7A iif) 


25 Reprint 359, 2 P. Wms. 388, 24 
Reprint. S80. SSels "Cas Ch 7 OueeLs 
EngCh 207. 

[a] Not a new opening.—When a 
mine or quarry iS once open, so 
that the owner of an estate im- 
peachable for waste may work it, 


the sinking of a new pit on the sama 
vein, or breaking ground in a new 
place on the same rock, is not neces- 
sarily the opening of a new mine or 
a new quarry. Elias v. Snowdon 
Slate Quarries Co., 4 App. Cas. 454, 
17 ERC 732; Clavering v. Clavering; 
Mosely 219, 25 Reprint 359, 2 P. Wms, 
388, 24 Reprint 780, Sel. Cas. Ch. 79, 
13 EngCh 207. 


Astry v.. 


° 
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land generally, without exception or reservation.”® 
But unless this privi- 
lege is expressly included in the lease, a lessee of 
land has no right to search for and open a new 
mine,®° and if a mine is not open, but included in 
the bowels of the earth at the time of the lease of 
the land, the lessee has no right to open it,’+ for 
If there are open mines 
a lease of land with the mines will not extend to 
unopened mines;8* but if the lease is of the land and 
all mines on it, then, although the mines are hidden, 
the lessee may dig for the minerals.** 

Where lease is for agricultural purposes only, the 
lessee has no right to mine or quarry, although the 


Right to open new mines. 


to do so would be waste.*? 


79. Shaw v. Wallace, 25 N. J. L. 
453." ; 

80. Harlow v. Lake Superior Iron 
Co., 36 Mich. 105; Viner v. Vaughan, 
2 Beav. 466, 17. EngCh 467, 48 Re- 
print 1262; Keyse v. Powell, 2 E. & 
B. 132, 75 ECL 132, 118 Reprint 718; 
Darcy v. Askwith, Hob. 234, 80 Re- 
print 380; Stoughton v. Leigh, 1 
Taunt. 402, 127 Reprint 889. ‘ 

81. Owings v. Emery, 6 Gill 
(Md.) 260; Griffin v. Fellows, 81 * 
Pa. 114; Elias v. Snowdon Slate Quar- 
Ties Co. 4 Any; Casin4b4y Lt ERC 
732; Saunders’ Case, 5 Coke 12a, 77 
Reprint 66. 

82. See Waste [40 Cyc 506]. 

83. Clegg v. Rowland, L. R. 2 Eq. 
160, 17 ERC 725; Astry v. Ballard, 
2 Lev. 185, 83 Reprint 510. 

84. U. S—Standard Pocahontas 
Coal Co. v. New Poeahontas Coal 
Co., 252 Fed. 535, 164 CCA 451. 

Fla.—Ross v. Savage, 66 Fla. 106, 
63 8. 148. 

Md.—Owings v. Emery, 6 Gill 260. 

Pa.—Griffin v. Fellows, 81* Pa. 114 
{aff 5 LegGaz 265]; Proprietors’ 
School Fund App., 2 Walk. 37. 

Eng.—Clegg v. Rowland, L. R. 2 
Eq. 160, 17 ERC 725; Saunders’ Case, 
5 Coke 12a, 77 Reprint 66. 

[a] A lease of land with the privi- 
lege of mining coal or minerals gives 
the right to open new mines and re- 


move coal or minerals therefrom. 
Proprietors’ School Fund App., 2 
Walk. (Pa.) 387; Griffin v. Fellows, 


5 LegGaz (Pa.) 265. 

b] A lease of two seams of coal 
and all other seams of coal under 
the estate will authorize the opening 
of an unworked seam. Spencer v. 
Scurr, 31 Beav. 334, 54 Reprint 1167, 

85. Freer v. Stotenbur, 2 Abb. Dec. 
(N. Y.) 189, 2 Keyes 467, 34 HowPr 
440 [rev 36 Barb, 641]; Kingston v. 
Lehigh Valley Coal Co.. 236 Pa. 350, 
84 A 820, 41 LRANS 1059; Parcell v. 
Nash, 1 Jones Exch. 625. 

86. Isom v. Rex Crude Oil Co., 147 
Cal. 659, 82 P 317; Richmond Natural 
Gas Co. v. Davenport, 37 Ind. A. 25. 
76 NE 525. 

Boring for oil on leased land as 
waste see Waste [40 Cyc 506]. 

87. Description of premises gen- 
erally see supra § 692. 

3s. Jll.—Junction . Min. Co. vy. 
Springfield Junction Coal Co., 222 Tl. 


600, 78 NE 902 [aff 122 Ill. A. 574]; 


Kamphouse v. Gaffner, 73 Ill. 453. 

Pa.—Bittner v. Quemahoning Coal 
Come 2ileea. sb 9s, Ua6) A 424) Tiley 
v. Moyers, 43 Pa. 404. 

Eng.—Durga Prasad Singh v. Ra- 
jendra Narayan Bagchi, L. R. 40 
Indian App. 223; Taylor v. Parry, 
1M. & G. 604, 39 ECL:931, 133 Re- 
print 474. 

Can.—MecArthur y. Brown, 17 Can. 
SoCs 6i3 ‘ 

Ont.—Peterson Lake Silver Cobalt 
Min. Co. v. Nova Scotia Silver Co- 
balt Min. Co., 2 OntWN 970, 19 Ont 
WR 43. 

[a] Question for jury; ambiguity. 
—Where a lease described what was 
let by the lessors as their ‘‘coal- 
bank, and the appurtenances there- 
unto belonging,’ and did not other- 
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mine.?° 


wise describe the 
or the boundaries, in an action for 
the rent reserved, in which eviction 
is set up as a defense, it is for the 
jury to say what was the extent of 
the demise, it being rather a latent 
ambiguity to be solved than an in- 
strument of writing to be construed. 
Tiley v. Moyers, 43 Pa. 404. 

[b] Reference to map.—Where a 
lease professed to demise all mines 
and minerals under all or any part 
of particular land ‘‘described and set 
forth in the map hereunto annexed,” 
and all or any part of another tract 
of land designated by name “all of 
which are situated,” etc, “and 
bounded,” etc., the words of the 
demise were not intended to be con- 
trolled by the map but might have 
full effect and include a particular 
spot, the boundary of which could 
not be traced with strict accuracy 
on the map on account of the smauiu- 
ness of the scale upon which it was 
drawn. Taylor v. Parry, 1 M. & G. 
604, 39 ECL 931, 1383 Reprint 474. 

[ec] Where a lease gave the lessee 
the right to fix the boundaries with- 
out increasing the extent of the land 
and in pursuance of such grant he 
adopts a particular survey he can- 
not thereafter repudiate his action to 
the prejudice of others who have ac- 
quired rights. McArthur vy. Brown, 
Ri Catgy Ss. Cause 

gs9. U. S.—St. Louis Union Trust 
Co. v. Galloway Coal Co., 193 Fed. 
soni Latl, .201 Pedy “1022,. isa CCA 

Colo.—Isabella Gold Min. 
Glenn, 37 Colo. 165, 86 P 349. 

Minn.—Howell v. Cuyuna Northern 
R..Co., 127 Minn. 480, 149e*NW 942. 

a AAS ReaD ey, Ve ‘Thomas}./3 9. « Wis, 
317. 

Eng.—Taylor v. Parry, 1 M. & G. 
604, 39 HCL 931, 1383 Reprint 474. 

‘{a] Tlustrations.—(1) Under a 
lease granting the lessees the right 
to enter upon and extract ore from 
all veins outcropping within and be- 
longing to the southeasterly five nun- 
dred feet of a certain lode mining 
claim, the lessee is entitled to all 
outcropping veins and all other veins 
which for any reason belong to the 
five hundred feet described and is 
not limited to veins which both be- 
long to and have their apices in the 
claim described. Isabella Gold Min. 
Co. v. Glenn, 37 Colo. 165,) 86 P 349, 


premises leased, 


COV; 


(2) A mining lease of an exclusive 
right to mine upon the “Watkins 
range or works,’ on the lessor’s 


land, confers the right not only to 
mine on such range as far as it has 
been actually opened and worked, 
but also to. follow it to the limits 
of such land, but does not convey 
the exclusive right to work a vein 
on another portion of the tract be- 
tween which and the former no con- 
nection existed within such tract, 
although since the lease a connection 
between them has been traced by a 
circuitous course through adjoining 
land of another; this conclusion is 
not affected by the fact that the ores 
within the Watkins range were in a 
horizontal seam. 


mine or quarry is opened when the lease is made; 
such a lessee has no right to the oil underneath.*® 

[6 609] (2) Premises Included in General. 
description of the premises in the lease,°’ as con- 
strued by the ordinary rules of construction, con-~ 
trols the particular premises that are included in 
the lease and that are subject to the lessee’s mining 
rights.** Ordinarily the lessee may mine in any part 
of the premises leased to him for that purpose,*® 
except as to such parts as have been reserved from 
the mining operations, in which parts he cannot 
If the lessor reserves the right to retain a 
certain area to be located and designated by himself, 
such location and notice thereof within a reason- 


Sobey v. Thomas, 


—-? a 
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The 


39 Wis. 317. 
90. U. S.—Barnsdall Oil Co. 
eahy, 7195, Fed. 731, 115 5eCCA 521. 
Iowa.—Oskaloosa College v. West- 
ern Union Fuel Co., 90 Iowa 380, 54 

NW 152, 57 NW 903. 

Ky.—Blue Grass Coal Corp. 
Combs, 168 Ky. 437, 182 SW 207. 

Mont.—Cambers vy. Lowry, 21 Mont. 
478, 54 P 816. 

Pa.—Bittner v. Quemahoning Coal 
Co... 27) (Pa. 5797 116 A 1425 Taittle=ws 
Greek, 233 Pa. 534, 82 A 955. 

Tenn.—Reliance Coal, etc., Co. v. 
Kentucky. Coal, ete;, Col, 93). Lenn. 
191, 23 SW 1095. 

W. Va.—Montgomery v. Economy 
Fuel Co., 61 W. Va. 620, 57 SE 137.” 

Eng.—Dugdale v. Robertson, 3 Kay 
& J. 695, 69 Reprint 1289. 

{a] MIlustration.—The prohibiting 
of mining certain “ground” in a leaSe 
deals not only with the surface, but 
everything thereunder, and reServ- 
ing the ground east and south of 
a building from mining precludes 
mining to the southeast of it. Oska- 
loosa College v. Western Union Fuel 
ed 90 Iowa 380, 54 NW 152, 57 NW 

[b] Construction of reservation.— 
A clause in a lease of coal lands, 
reserving to the lessors such portions 
of the leased lands as may be neces- 
sary for roads, railways, waterways, 
sidetracks, and other structures 
necessary for the profitable working 
of other lands of the lessor, but not 
injuriously to interfere with the les- 
see, applies only to surface-ways and 
structures, and does not authorize 
underground entries and ways, or 
the establishment of tipples, chutes, 
and other mining conveniences, in 
the absence of express terms to the 
contrary, since such ways are not of 
necessity. Reliance Coal, etc., Co. v. 
Kentucky Coal, etc. Co., 93 Tenn. 
LOD. Zo swV, LOD. Ts 

[ec] Provision requiring working 
at particular level—Under a _ provi- 
sion of a lease that no ore shall be 
stoped except at the three-hundred- 
foot level, stoping ore from the bot- 
tom of a sixty-foot winze sunk from 
the two-hundred-foot level is not a 
violation of the lease where every- 
thing above the three-hundred ana 
below the two-hundred level i§ 
called the three-hundred-foot level, 
and to “‘stope at the three-hundred- 
foot level’ means to go “to any point 
between the two-hundred and three- 
hundred levels.” Cambers v. Lowry, 
21 Mont. 478, 54 P 816. 

{d] Exception for cemetery.— 
Where a lease of a tract for coal min- 
ing excepts the surface of a certain 
part for cemetery purposes, the lessee 
has no right to take the surface of 
the excepted portion for any pur- 


Ne 


Vv. 


pose of mining. Montgomery v. 
Economy Fuel Co., 61 W. Va. 620, 
bY SH 137. 

{e] Pollution of stream.—Under 


such a reservation the lessor 1s nvuc 
entitled to pollute a stream from 
which the lessee draws water for its 
boilers used in operating the mine, 
Blue Grass Coal Corp. v. Combs, 168 
Ky. 437, 182 SW 207. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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§§ 609-611] 


able time are essential to the exception of such 
Where the land demised is described as a 
particular ‘‘half’’ of a tract, the word ‘‘half’’ will 
be taken to refer to quantity unless the context 


area,® 


shows a different meaning.°? 


[§ 610] (8) Use and Enjoyment®*—(a) In Gen- 
$ mining rights in the 


eral. The extent. of the lessee’ 
leased premises depends upon the 
parties as expressed in the lease.® 


itself is demised together with the mining 
leges, the lessee will not be restricted to the use of 
the land for strictly mining purposes.®® But under a 
lease which merely grants a specific mining privi- 
lege, the lessee has no right to any use or possession 


of the lands except as incident to 


granted and in connection with the exercise of that 
Where such is the evident purpose of the 


right.°6 
lease, the lessee has the exclusive 


Si. (Clarke v. 
Coal Co., 61° Pa. Super. 52%. 

[a] Rule applied.—If the lessor 
never gives such notice, and permits 
the coal to be mined under such 
area, and accepts the royalties there- 
for, he cannot, after the expiration 
of nine or ten’ years after the lease 
is executed, maintain an action ior 
damages either for the removal of 
the coal, or for the use and occupa- 
tion of the entries or ways under 
such area. Clark v. Armstrong Coun- 
ty Coal Co., 61 Pa. Super. 521, 

92. Hartford Iron Min. Co.  v. 

80 Mich. 491, 45 


Cambria Min. Co., 
NW 351. 

[a] MDlustration.—Where plaintiff 
and defendant were lessees, the one 
of the “east half’? and the other ot 
the “west half” of a certain lot which, 
according to government survey, was 
bounded on the north by a meandered 
lake which extended much further 
south on the east boundary than on 
the west boundary, and it was held 
that such land should be so divided as 
to give each an equal acreage of the 


Armstrong County 


land. Hartford Iron Min. Co. v. 
Cambria Min. Co., 80 Mich, 491, 45 
NW 351. 

93. Subjacent support see infra 


§§ 923-942. 

Use and enjoyment of leased prop- 
erty in general see Landlord and 
’ Tenant §§ 664-751. 

94, Brasfield v. Burnwell Coal Co., 
180 Ala..185, 60 S 382; Ross v. Sav- 
age, 66 Fla. 106, 63 S 148; Keeler v. 
Green, 21 N. J. Eq. 27; Stunegap Col- 
liery ‘Co. v. Kelly, 115 Va. 390, 79 SE 


341, 48 LRANS 8838. See generally 
supra §° 599. 
[a] A provision that a quarry 


shall be worked as the face is then 
open does not require that every part 
of the face be worked to the same 
extent.’ Keeler’ v. Green, 21 N. J. 
Hq. 27. 

95.. Burr v. Spencer, 26 Conn. 159, 
68 AmD 379; Walker v. Tucker, 70 
ill, 627; Stonégap Colliery Co. v. 
Kelly, 115. Va.'390, 79, SEH-341, 48 
LRANS 883; Little v. Western Trans- 
fer, etc. Co., Ltd., 18 Alta. L. 407, 
69 ‘DomLR 364, [1922] 3 WestWkly 
356 

[a] Illustrations.—(1), Under an 
agreement containing a recital that 
the parties of the first part were 
desirous of leasing, and conveying 
to the parties of the second part the 
right to mine and excavate on the 
premises during the continuance of 
the lease thereof from the owner to 
the parties of the first part, which 
demised the farming lands described 
and mentioned in such lease together 
with the rights to mine, dig, and ex- 
eavate and carry away from the 
premises ‘“‘together with use, enjoy- 
ment and occupation of so much of 
the surface of said lands’ as might 
be necessary for mining coal on the 
premises, the party of the second 
part had the right to occupy. the 
farm lands as well as the right to 
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on the land for the substances specified in the lease,” 
and the lessor may be held liable in damages if 
he breaches the lease by interfering with the lessee’s 
enjoyment of such rights.°° 


[§ 611] (b) Surface Rights and Duties in Gen- 


eral.®9 


intention of the 
Where the land 


privi- 


the mining right 


right of mining 


mine for coal. Walker vy. Tucker, 
70 dll, 527. (2) Where a company 
leasing premises for coal mining pur- 
poses requires the lessors to pur- 
chase and include in the lease adja- 
cent tracts upon which there was 
neither coal nor timber, that fact 
is an indication that it was not the 
intention of the parties to limit the 
use of the leased premises to strictly 
mining operations. Stonegap Col- 
liery Co. v.' Kelly, 115 Va. 390, 79 SH 


341, 48 LRANS 883. 
[b] Erection aand leaving of 
buildings.—Where certain land is 


leased for the purpose of mining 
coal and manufacturing coke there- 
on, the lessee may construct certain 
buildings for the future use of its 
employees and lease those buildings 
to another company pending such fu- 
ture use without accounting to the 
lessor for the rent. Stonegap Col- 
liery Co. v. Kelly, 115 Va. 390, 39 SE 
341, 48 LRANS 883. 

96. U. S.—Sharum v. Laem pr 
Baie Min. Co., 223 Fed. 282, 188 CCA 


ala Hitler v. Ray, 59 Fla. 285, 52 
S 623, 20 AnnCas 1162 

Mich.—Harlow v. Lake Superior 
Iron Co., 36 Mich. 105. 

Pa.—Rockafellow v. Hanover Coal 
Cox, 2>Pal-Dist. 1087 12 Pa Co. 241, 
6 Kulp 507. 

Va.—Stonegap Colliery Co. v. Kelly, 
115 Va. 390, 79 SE 341, 48 LRANS 
883. 

{a] Dlustration.—Where a _ con- 
tract grants certain described lands 
for the purpose only of digging, 
mining, and preparing for shipment 
phosphate rock, described as to quan- 
tity and quality, contained in the 
land, the lessees agreeing to pay the 
lessor as royalty for the exclusive 
privilege of mining such lands a cer- 
tain sum for each ton of phosphate 
rock they might mine during the 
term, the contract is not one for a 
general and ordinary uSe and occu- 
pation of the lands, but for the spe- 
cial purpose only of digging and ship- 
ping the phosphate rock. Hiller v. 
Ray, 59 Fla. 285, 52 S 623, 20 AnnCas 


1162. 
97.30; .S:—Barkeray. Dalen Zo 
Cas. No. 988, 8 MorrMinR 597. 
Ga.—Palmer Brick Co. v. Wood- 
ward, 138 Ga. 289, 75 SE 480. 
Mo.—Meeks v. Clear Jack Min. 


Co., 141 Mo. A. 648, 124 SW 1084. 

Nebr.—Clay v. Palmer, 104 Nebr. 
476, 177 NW 840. 

Va.—Hagan Co. v. Norton Coal Co., 
137 Va. 140, 119 SE 153. 

[a] Dlustrations.—(1) Under a 
lease of land “for the sole and only 
purpose of mining and excavating 
‘for petroleum, coal, 
joil Ayer? other valuable mineral and 
volatile substances,’ subject to the 
lessor’s ‘use of the same for the 


purpose of tillage,’ the lessee has 
the exclusive right of mining for 
such substances. Barker v. Dale, 2 
F. Cas. No. 988. 


(2) A lease grant-! 


rock, or carbon | 


' process of execution, as 


Where a mining lease gives the right to use 
the surface in any and all ways necessary and 

proper in carrying on the operations of mining, ete., | 
and with the right of way thereto over any and 
all other lands owned and controlled by the lessor, 
it demises the surface as well as the minerals,+ and 
grants to the lessee the right to use the surface 
to such an extent as may be reasonably necessary 
in the mining operations.” 
reasonable necessities for mining purposes, the les- 
see has the paramount right to the use of the sur- 
face,? but not the arbitrary right to exclude the 


To the extent of his 


ing to a brick company the exclusive 
right to take from designated land 
such amount of dirt and clay as it 
may: see proper for the manufacture 
of brick for the period of twenty 
years, the lessee to pay a specified 
royalty per one thousand bricks 
manufactured, grants to the lessee 
the exclusive right to take clay from 
the land for the purposes specified. 
Palmer Brick Co. v. Woodward, 1388 
Ga. 289, 75 SE 480. 

[b] Violation of lease by lessor.— 
A proposed sale by the lessor under 
a coal lease of minerals underlying 
the leased land or mining rights 
therein would violate the lease, 
Where coal is the only mineral sup- 
posed to underlie the land. Hagan 
Co. v. Norton Coal Co., 137 Va. 140, 
PLO SM aekoae 

[ec] Right held not exclusive.— 
Harbison-Walker Refractories Co. v. 
Portsmouth Refractories, 276 Fed. 

Arapahoe Peak Min. 


520. 

3s. Co. 
Ross, 76 Colo. 26, 227 P 568. 

[a] Acts not constituting breach. 
—A condition in a title bond and 
mining lease that the lessee ‘shall 
be placed in full and peaceable pos- 
session of said property, to mine, 
remove and sell ore therefrom,” be- 
ing either a covenant of peaceable 
possession or one of quiet enjoy- 
ment, is not breached where one of 
the lessors, employed by the lessee 
to assist in work on the property, 
quarrels with other employees, re- 
moves tools and forbids  lessee’s 
workmen to use them, thereby caus- 
ing such employees to quit work 
on the property, the disturbance 
not being under a claim of title, 
and such acts not amounting to an 


Vv. 


eviction. Arapahoe Peak Min. Co. 
Ba (OPS: iO Colo, | 2Oseiize mean, & 
568. 

99. Use in connection with adja- 


cent mines see infra § 612. 

1. Kirk v. Mattier, 140 Mo. 23, 41 
SW 252; Rogers v. C. C. C. Min. Co., 
Cs Mo. A. 114. 

Blue Grass Coal Corp. v. Combs, 
168" Ky. 437, 182 SW 207; Hagan Co. 
vy. Norton Coal Co., 137 Va. 140, 119 
SE 153. 

[a] Extent of use.—A coal lease, 
granting the right to use so much of 
surface, timber, sand, stone, and 
water as might be ‘necessary’ or 
convenient for mining or coking coal, 
and constructing or repairing build- 
ings, roads, etc., does not embrace 
every use for which the surface 
might in the future be convenient, 
but does embrace every use for 
which it is presently convenient and 
will be reasonably necessary in the 
immediate future in carrying inte 
execution plans already made and in 
“convenient”’ 
adapted to an end, 
or appropriate. Hagan Co. 
137 Va. 140, 119 


Coal Corp Vv. 
182 SW B07. 


means fit or 
suitable, 
v. Norton Coal Co., 
SE 153. 

3. Blue Grass 
Combs, 168 Ky. 4387, 


a 
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lessor.* 


which he is entitled to use.® 


plant materials.” 
Implied rights. 


the surface of the land.+° 


4. Blue Grass Coal Corp. v. Combs, 
supra. 
{a] Building on inclosed space.— 


As long as there is building space 
reasonably suitable for the purpose 
outside of the inclosed lands and 
fields being farmed by the lessor, the 
lessee will not be permitted to build 
on such inclosed lands so as to ex- 
clude the lessor therefrom, notwith- 
standing houses may be built cheaper 
on the inclosed land, or that houses 
located thereon may be more con- 
venient. Blue Grass Coal Corp. v. 
Combs, 168 Ky. 437, 182 SW 207. 


5. Blue Grass Coal Corp v. Combs, 
supra. 

6 Davis v. Des Moines, etc. R. 
Co.,, -155 Towa 51, 1385 NW. 356; 


Howell. vy. Cuyuna Northern R. Co., 
127 Minn. 480, 149 NW 942. 


7. Davis v. Des Moines, etc., R. 
Co., 155 Iowa 51, 185 NW 356. 

8. Ingle v. Bottoms, 160 Ind. 73, 
66 NE 160; Trout v. McDonald, 83 


Pa. 144; In re Great Western R. Co., 
[1901] 2 K. Bi 84. 
9. Ala.—Brasfield Vv. Burnwell 
Coal Co., 180 Ala. 185, 60 S 382. 
Ind.—Ingle vy. Bottoms, 160 Ind. 738, 


66 NE 160. 

Minn.—Howell v. Cuyuna North- 
ern R. Co., 127 Minn. 480, 149 NW 
942, 

Pa.—Turner v. Reynolds, 23 Pa. 
doe 

S) '(C;=National MishtetczmCon va 


Alexander, 85 S. C. 306, 67 SE 310. 

Tex.—Benavides v. Hunt, 79 Tex. 
383, 15 SW 396. 

Va.—Stonegap Colliery Co. v. Kelly, 
115 Va. 390, 79 SH 341, 48 LRANS 
883. 

{a] This rule includes the right to 
construct such roads and railroad 
tracks on the surface of the land as 
are reasonably necessary for the 
transportation of supplies, machinery 
for the operation of the mine, and 
for removing the product of the mine 
from the mine openings. Ingle v. 
Bottoms, 160 Ind. 73, 66 NE 160. 

{b] Customary use.— Where a 
lease of premises limits the use to 
coal mining, the right to use the 
premises in all ways which are cus- 
tomary in carrying on those opera- 
tions is necessarily incidental to the 
lease. Stonegap Colliery Co. v. Kelly, 


115 Va. 390, 79 SE 341, 48 LRANS 
883. 
{c] Water rights.—The right to 


mine monazite under a lease of 
mineral rights for a fixed period for 
a royalty involves such water rights 
as are reasonably necessary to con- 
duct operations, conducted by removy- 
ing the top soil and exposing the 
gravel and shoveling it into a per- 
forated steel plate, and _ turning 
water on it so as to work the smaller 
material into a trough. National 
Light, etc., Co. v. Alexander, 85 S.C. 
306, 67 SE 310. 


As ineluded within his surface rights the 
lessee is entitled to a right of way through in- 
closed portions of the land to reach surface timber 
The grant of a right 
of way for a railroad track is hmited to the purpose 
of hauling the mining product® and does not author- 
ize the transportation of passengers and cement 


Even in the absence of an ex- 
press grant of specified rights, a lease which gives 
the right to-take out mineral beneath a certain 
surface confers the incidental right not only to make 
all necessary openings to reach the mineral,® but 
also to use the surface for such means and proc- 
esses as may be reasonably necessary for mining and 
removing the product from the premises.® 
expressly granted a lease to mine coal land will not 
authorize the lessee to dump slate and refuse upon 
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[§ 612] (c) Use of Premises in Connection with 
Adjacent Mines. Unless there is a provision in the 
lease to the contrary,’! a lessee of mineral has the 
right, as the owner thereof and the space it occu- 
ples, to use the gangways and passageways cut 
through the mineral lying under the leased premises 
for the purpose of going to and removing mineral 


owned by the lessee under adjacent lands,!*? par- 


Unless 
connection with 


ticularly where the lessor’s property is not inter- 
fered with or injured.!® 
given to use the lessor’s property in a specified 
manner in connection with mining operations on 
adjacent land, the lessee is not entitled to use it in 
any other manner.'* 
Use of surface. 
right to use the surface of the leased premises in 


But where the right is 


Except to the extent that the 


adjacent mining operations is ex- 


pressly granted or necessarily implied,!® a mining 


lessee cannot use his surface rights or privileges for 


[dad] Possession of entire tract and 
nature of interest.—A mining lease 
granting the right to mine in par- 
ticular land for a term of years con- 
veys the right to all such use and 
possession of the entire tract as is 
necessary for the exercise of the 
mining right. Turner y. Reynolds, 
23 Pa. 199; Benavides v. Hunt, 79 
Tex. 3838, 15 SW 396. 

10. Brasfield v. Burnwell Coal Co., 
180 Ala. 185, 60 S 382. 

Right to refuse see infra § 616. 

11. Sharum v. Whitehead Coal 
Min. Co,, 223 Fed. 282, 138 CCA 524; 
Rockafellow v. Hanover Coal Co., 2 
Pa Dist W0s. 12) Bal Con24d. 6kKulp 
507; Mexborough v. Bower, 7 Beav. 
127, 29 EngCh 127, 49 Reprint 1011 
Pate s2) Ea 2. 05Ne 

{a] Diustration.—It is competent 
for the parties to the lease of coal, 
under a certain tract of land, to 
agree that the mines shall not be 
connected with mines upon adjoin- 
ing lands, or that the boundary wall 
shall be left, or that such boundary 
wall shall not be pierced for the 
purpose of mining and removing coal 
from adjoining lands and transport- 
ing the same through the lands 
leased. Rockafellow v. Hanover Coal 
Con, 2. Pax Dist.-108, 12 )Pa. Co; 241, 
6 Kulp 507. 

{[b] Injunction to enforce cove- 
nant.—A covenant to leave proper 
barriers in the seam against all ad- 
joining collieries may be enforced by 
injunction. Mexborough vy. Bower, 7 
Beav. 127, 29 EngCh 127, 49 Reprint 
LOM ati 20 es 2 05a. 

12. Star louis, Cons= Coal Coy av. 
Schmisseur, 135 Ill. 371, 25 NH 795; 
New York, etc., Coal Co. v. Hillside 
Seal, ete.) €o., (225 Ray 2a, Wide Arte Gi 
Lillibridge v. Lackawanna Coal Co., 
143 Pa. 293, 22 A 1035, 24 AmSR 544, 
13 LRA 627; Rockafellow v. Hano- 
Ver Coal Co,, 2"Pa. Dist. LOSe 2" Pay 
Co. 241, 6 Kulp 507: See Pruett v. 
O'Gara. ‘Coal’ Co. 265" FNS (AS 4g 
(where a contract gave defendant’s 
assignor the right to mine coal on 
certain lands, and provided “that no 
coal should be hoisted from lands 
other than from those above men- 
tioned from the shaft or shafts sunk 
on said lands,’ and a second con- 
tract, executed by the same parties 
on the same day, for an adjoining 
tract of land provided ‘‘that its coal 
shaft known as No. 1, situated on 
lands leased from the parties of the 
first part by the said party of the 
second part, Should never be con- 
nected underground with any coal 
mine,’’ the term “shaft,” as used in 
the contracts, was not synonymous 
with “mine,” and that the contracts 
were not violated by connecting the 
mine on said lands with the mine on 
other lands and hoisting coal mined 
on said lands through a shaft on the 
other lands). 


13. St. Louis Cons. Coal Co. v. 
Schmisseur, 135 Ill. 371, 25 NE 795. 

[a] An injunction against the re- 
moval of coal from adjoining lands 
through the shaft upon the lessor’s 
premises will not be granted where 
the lessor’s property is not inter- 
fered with or injured. St. Louis 
Cons. Coal Co. v. Schmisseur, 135 Ill. 
371, 25 NE 795. 

14. Beck v: Economy Coal Co., 149 
Iowa 24, 127 NW 1109. 

[a]  Illustration.—Plaintiff leased 
to defendant all the coal under a 
tract with the exclusive right to mine 
and remove “said coal,’ and to erect 
underground entries, railroads, etc., 
necessary to mine and remove “said 
coal” from “said land,” and further 
permitted defendant to remove coal 
mined from adjoining land not em- 
braced in the lease through the shaft 
located on the leased premises, upon 
paying plaintiff a specified royalty 
for all coal so removed and the lease 
also granted to defendant the use of 
a portion of the surface upon which 
to sink shafts, erect buildings, etc, 
with a clause that, if before the ex- 
piration of the lease the coal of the 
leased premises was exhausted, de- 
fendant could use the five acres so 
occupied to mine coal from adjoin- 
ing leased land upon paying a cer- 
tain sum per acre, and further gave 
defendant the right to remove the 
coal from the land leased to a shaft 
located on any other land. It was 
held under the maxim that the ex- 
pression of one thing in a contract 
is the exclusion of another, that, 
since the lease did not permit de- 
fendant to use entries under plain- 
tiff's land to mine coal from other 
land through a shaft not on plain- 
tiff’'s land, defendant was not enti- 
tled to do so. Beck v. Economy Coal 
Co., 149 Iowa 24, 127 NW 1109. 

15. Madison v. Garfield Coal Co., 
114 Iowa 56, 86 NW 41; Blue Grass 
Coal Corp. v. Combs, 168 Ky. 437, 
182 SW _207; Wadsworth Coal Co. v. 
Silver Creek Min., etce., Co., 40 Oh. 
St. 559; Little v. Western Transfer, 
OUG CO. athe Sr Alita doses 07060 
DomLR 364, [1922] 3 WestWkly 356. 

[a] Rule applied. — Where an 
agreement for the lease of coal mine 
lands provides that ‘if before the 
term of this agreement is expired 
the coal should be exhausted from 
said land and none remains to be 
mined,’ then the lessee might re- 
move fixtures, and also that “for any 
coal that the party of the second 
part shall remove from other lands 
through, over or above said described 
land, the said second party shall have 
all the rights now possessed by the 
party of the first part,’ the lessee 
has a right to use the leased prem- 
ises for the purpose of removing 
coal from other land, even after all 
the coal leased had been exhausted. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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the purpose of taking out mineral from other lands, 
not owned by the lessor;!® nor has he the right 
to prepare the mineral mined from other lands at 
the lessor’s breaker, or to use the timber leave, or 
the water leave, for the purpose of such outside 
mining operations,'? or use the openings and aper- 
tures on the leased land to mine adjacent lands not 


owned or demised by the lessor.1§ 


vation of a portion of the demised premises for the 
joint use of the lessor and the lessee, a portion of 
the land reserved cannot be occupied for the exclu- 
sive use of the lessee of adjacent premises.? It 
has been held that under his surface rights the lessee 
may erect houses for occupation by employees en- 
gaged in mining on adjacent lands.”° 

The lessor may stipulate 
in the lease for a right of way in the leased mine, 
to be used by him in connection with his adjoining 
mines,”! the reciprocal rights and duties of the lessor 
and lessee as to such use depending upon the terms 
A limitation that the 
lessor’s use shall not injuriously interfere with the 
operations of the lessee does not impair the lessor’s 


Use reserved to lessor, 


of the particular lease.*? 


\ 
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Under a reser- 


eost.2> 


right to the reasonable use of his right of way, but 


Wadsworth Coal Co. v. Silver Creek 
Min., etc., Co., 40 Oh. St. 559. 

{b] Use of land for removal of 
coal.—Under a lease of coal lands 
giving the lessees the right to dump 
from various. shafts the refuse on 
the lessor’s land, and giving the right 


of way for railroad tracks, etc., with | 


the privilege to continue such use 
after the coal is extracted, the lessee 
has the right to use the land to re- 
move coal from adjoining’ tracts. 
Madison v. Garfield Coal Co., 114 
Iowa 56, 86 NW 41. 

16. Brasfield v. Burnwell Coal Co., 
180 Ala. 185, 60 S 382; Rockafellow 
v. Hanover Coal Co., 2 Pa. Dist. 108, 
12 Pa. Co. 241, 6 Kulp 507. 

17. Rockafellow v. Hanover Coal 
Co., supra. 

18. Percy La Salle Min., etc., Co. 
v. Newman Min., etc., Co., 300 Fed. 
141; Brasfield v. Burnwell Coal Co., 
180 Ala. 185, 60 S 382; Leavers v. 
Cleary, 75 Ill. 349; Peters v. Philipps, 
63 Iowa 550, 19 NW 662. 

19- *Reliancey, Coal, — etc.2).Co.4.. Vv. 
Kentucky Coal, etc., Co., 93 Tenn. 191, 
23 SW 1095. 

20. Blue Grass Coal Corp. v. 
Combs, 168 Ky. 437, 182 SW 207. 

21. Cranes Nest Coal, etc., Co. v. 
Virginia Iron, etc., Co., 105 Va. 785, 
54 SE 884. 

22. Cranes Nest Coal, etc., 
Virginia Iron, ete., Co., supra. 

{a] Tlustration.—Where an agree- 
ment amending a lease of a mine 
provides that the lessor shall have 
the right at any time or times to 
designate not exceeding three haul- 
ways for the lessor’s use to trans- 
port coal from the lessor’s adjoining 
mine, and imposes on the lessee the 
duty at all times of maintaining and 
supplying such haulways with proper 
ventilation and air courses during 
the term of the lease, in consideration 
for which the lessor agrees to pay 
the lessee a proper compensation, 
and the original lease gave _ the 
lessor the right to require all entries 
to be kept open for future use, the 
amendatory agreement contemplates 
the present use by the lessor of the 
three haulways to be designated, and 
does not suspend its right to use 
such haulways until after their use 
has been discontinued by the lessee. 
Cranes Nest Coal, ete., Co. v. Vir- 
ginia “Iron, ete., ‘Co., 105). Va. 785, 
54 SH 884. 


Cosy: 


[b] Incidental rights of lessor.— | 


The right of the lessor of a mine 
to bring coal from adjoining land to 
the haulways on the demised prem- 
ises is an essential incident to the 
right to transport the coal along 
such connecting haulways conferred 


| the leased premises, 


by a supplementary agreement. 
Cranes Nest Coal, etc., Co. v. Vir- 
ginia Iron, etc., Co., 105 Va. 785, 54 
SE 884. 

{c] Validity of supplemental agree- 
ment.—Where a lease of a mine pro- 
hibits excavations within sixty feet 
of the dividing line between the 
leased property and an adjoining 
mine operated by the lessor, but a 
Subsequent supplementary agreement 
gives the lessor the right to use 
certain designated haulways through 
the driving of 
cross-entries over the dividing line 
between the properties by the lessor 
so as to make its right to use such 
haulways available does not consti- 
tute a violation of the _ sixty-foot 
covenant nor of Code (1904) § 2570, 
forbidding excavations in any mine 


or shaft within five feet of the divid» 


ing line of other property without 
the written consent of the owner of 
the adjoining land. Cranes Nest 
Coal, ete; Cov. Virginia, Iron, etc., 
Co., 105 Va. 785, 54 SE 884. 

23. Cranes Nest Coal, ete, Co. v. 
Virginia Iron, etc., Co., supra. 

24. Consolidated Coal Co. v. Sa- 
vitz, 57 Ill. A. 659; Tiley v. Moyers, 
25 Pa. 397; National Light, etc., Co. 
v. Alexander, 85 S. C. 306, 67 SE 310; 
Stonegap Colliery Co. v. Kelly, 115 
Va. 390, 392, 79 SE 341, 48 LRANS 


883 [quot Cyc]. 
[a] Miners’ houses are proper 
appurtenances to a coal mine, and 


when they are on the leased premises; 
and are included in the lease, they 
constitute a part of the estate. Spen- 
cer v. Kunkle, 2 Grant (Pa.) 406. 

25. Holdred Collieries v. Boone 
County (Coal Corp: 97 W.Va. 109; 
124 SE 493. 

26. In case of grant or reservation 
of minerals in general see supra 

574. 

: Timber rights generally see Logs 
and Logging 38 C. J. p 138. 

27. Hagan Co. v. Norton Coal Co., 
137 Va. 140, 119 SE 153; Paxton Lum- 
ber Coal Co. v. Panther Coal Co., 83 
W. Va. 341, 98 SE 563. 

23. Blue Grass Coal Corp.  v. 
Combs, 168 Ky. 4387, 182 SW 207; 
Lewis y. Virginia-Carolina Chemical 
ComiGoeS: (Ch 364,748 SE i2805") 104 
AmSR 806; Wilson v. Smith, 5 Yerg. 
(Tenn.) 379. 

[a] MTllustration.—Under a _ lease 
for the purpose of mining phosphate, 
which provides for the use of timber 
for the building of railroads and for 
fuel necessary for the machinery, the 
employees, and washing rock, the 
timber cannot be used to build houses 
for employees to be left on the land. 
Lewis v. Virginia-Carolina Chemical 


[§ 614] (e) Timber Rights.2¢ 
mining lease granting the right to use timber on 
the land grants the right to use the timber only for 
mining purposes”? or such other purposes as are 
specified in the lease,?* and only timber of the kind 
or size specified.?® 
to cut timber for sale or unqualified ownership,°° 
unless such right is conferred in express or clear 
and definite terms,** | 

[§ 615] (4) Title to Minerals.°2 
mined under a lease, the title to it vests absolutely 
as personal property in the lessee as soon as it is 
mined and removed from its original place, not- 
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is effective only to protect the lessee against the 
lessor’s abuse of such right.?* 

[§ 613] (d) Appurtenances in General. 
things which are appurtenant to a mine will pass 
under a lease of the mine as a necessary part thereof, 
although not mentioned in the lease.’4 
lessor has agreed to furnish electric power, he can- 
not be released from that obligation merely because 
it has become burdensome by reason of increased 


Those 


Where the 


A provision in a 


It does not include the right 


1 
When ore is 


COP AIS: Tos 48 SE 280, 104 
AmSR 806. 

[b] Wimber for smelting.—A ten- 
ant who has leased a mine, with lib- 
erty to smelt ore, has the right to 
cut down and use timber for that 
purpose. Wilson v. Smith, 5 Yerg. 
(Tenn.) 379. 

29. Raleigh Coal, ete., Co. v. Man- 
Kin, 83 W. Va. 54, 97 SE 299. 

{a] MTlustration.—Under a mining 
lease entitling the lessee to cut and 
use timber of a specified size on 
leased land as needed in mining 
operations, and reserving the rights 
in larger timber, the size specified 
determines the lessee’s rights as of 
dates when cutting and using become 
necessary, and he cannot take timber 
larger by reason of growth between 
lease and time of _ such_ necessity. 
Raleigh Coal, ete., Co. v. Mankin, 83 
W. Va. 54, 97 SE 299. 

30. Paxton Lumber Co. vy. Pan- 
neh Coal Co., 88 W. Va. 341, 98 SE 

31. Paxton Lumber Co. v. Panther 
Coal (Co,, (supra: 

32. Title or rights of owner of 
Wee generally see supra §§ 440, 
Title to oil and gas see supra 
442, 443. . y s 


364, 


33. U. S.—Providence Min., etc., 
Co. v. Nicholson, 178 Fed. 29, 101 
saa 157; in re Huddell, 16 Fed. 


joa—Crouch v. Smith, 1 Ma. Ch. 
Mo.—McKee v. Brooks, 20 Mo. 526; 


Meeks v. Clear Jack Min. Co., 141 
Mo. A. 648, 124 SW 1084. 
N. Y.—Baker v. Hart, 123 N. Y. 


470, 25 NE 948, 12 LRA 60, 26 Abb 
NCas 194 [rev 52 Hun 363, 5 NYS 
Pa.—Lykens Valley Coal Co. v. 
Dock, 62 Pa. 232; Russell v. Howe, 30 
Pa. Super. 591. 

[a] Rock quvarried.—By a lease 
granting the privilege of doing all 
such quarrying as the lessees might 
deem requisite for carrying on their- 
business of boat building, they ac- 
quire the property in the rock quar- 
ried. McKee vy. Brooks, 20 Mo. 526. 

{b] Rule applied.—Where a lease 
for mining purposes for a specified 
period reserves to the lessor all the 
uses of the land described not incon- 
sistent with proper mining, and pro- 
vides that the lessee may erect on 
the land buildings and machinery 
necessary for the purpose of mining 
and preparing the ore for market, and 
that he shall pay as rent a royalty on 
the gross market price on ore mined, 
ete., it gives to the lessee the right 
to the possession of the ore in the 
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withstanding the lease is thereafter forfeited.*4 But 
a lease strictly speaking does not pass the title to 


the unmined minerals.*®® 


[§ 616] (5) Kind, Quantity, and Quality of Min- 
The kind, quality, and quan- 
tity of mineral or substances which the lessee may 
take depends on the provisions and character of 
the lease,?¢ and where the lease is for the purpose 
of mining certain specified minerals, the lessee 1s 
entitled to mine only minerals of the kinds speci- 
The term ‘‘minerals’’ in a lease has been 
held to embrace everything aside from the mere sur- 
face,*8 and is not confined to such substances as can 
be worked for commercial profit.*® 
lease, of ‘‘all coal’? in the mine, includes pillar 
coal,*® and the lessor cannot claim pillar coal on 
the ground of a usage that the owner of the surface 


erals—(a) In General. 


fied.*” 


is entitled to one third thereof.*t 


Merchantable coal.42 A lease of the right to mine 
‘merchantable’? coal requires the coal to be of a 
quality salable on the market;** and a lease of all 


ground, and after it has been cleaned, 
and the landlord has no _ interest 
therein, and no right to interfere 
with the lessee’s possession thereof. 
Meeks vy. Clear Jack Min. Co., 141 Mo. 
A. 648, 124 SW 1084. 

Property in severed minerals gen- 
erally see supra § 441. 

oe Russell v. Howe, 30 Pa. Super. 
Bok 

385. U. S.—Providence Min., etc., 
Co. v. Nicholson, 178 Fed. 29, 101 CCA 
LD. 

Ala.—State v. Roden Coal Co., 197 
Ala. 407, 73 S 5. 

lowa.—McColl y. Bear Creek Coal 
Min. Co., 162 Iowa 491, 148 NW 532. 

Kan.—Luman v. Davis, 108 Kan. 
801, 196 P 1078; Finch vy. Beyer, 94 
Kan. 525, 146 P 1141. 

Mo.—Austin v. Huntsville Coal, 
etce., Co., 72 Mo. 535, 37 AmR 446. 

W. Va.—Rees v. Emmons Coal Min. 
Co., 88 W. Va. 4, 106 SH 247; Chand- 
ler v. French, 73 W. Va. 658, 81 SE 
825, LRAI1915B 561. 

[a] Tlustrations.—(1) A right to 
mine and remove coal from a tract of 
land, on payment therefor at an 
agreed price per ton, without limit, 
restriction, or obligation as to quanti- 
ties or duration, is not title to the 
coal in place, legal or equitable. 
Rees v. Emmons Coal Min. Co., 88 
W. Va. 4, 106 SH 247. (2) Where the 
lease of a mine entitled the lessee to 
take all the coal he can during the 
term at a stipulated royalty, and he 
did not take possession of either the 
land or the coal, he acquired no title 
to the latter, and a judgment ob- 
tained by the lessor for rent did 
not vest in the lessee the property in 
the coal whether the judgment had 
been satisfied or not. Austin v. 
Huntsville Coal, etc., Co., 72 Mo. 535, 
37 AmR 446. 

[b] In Ponnsylvania a lease to a 
lessee, his executors, administrators, 
and assignees of all the coal under 
the particular land described, with 
the right and privilege to enter upon 
and mine and remove the same for a 
term of ninety-nine years upon con- 
sideration of the payment of a cer- 
tain sum per ton on particular quan- 
tities mined, creates an ownership of 
the coal in the lessee or his assignee 
during the period of the lease as 
absolutely and the same in character 
as if it had been a lease of the sur- 
face of the land for ninety-nine years. 
Lance v. Lehigh, etc., Coal Co., 163 
Pa. 84, 29 A 755; Lillibridge v. Lacka- 
wanha Coal Co., 143 Pa. 293, 22 A 
1085, 24 AmSR 544, 13 LRA 627; 
Caldwell vy. Fulton, 31 Pa. 475, 72 


AmD 760. 
36. U. S.—St. Louis Union Trust 
Co. v. Galloway Coal Co., 193 Fed. 


106 [aff 201 Fed. 1022, 119 CCA 294]. 


ble to work.*® 


A grant, in a 


the merchantable coal under the land covers all the 
veins,‘# even those which at the time it is unprofita- 
But where the lease is of all avail- 
able, workable, and merchantable coal, important 
elements are its location and condition in the mine 
and the disproportionate difference between the cost 
of operation therefor and the profits to be derived 
therefrom if mined and sold;** if the difference 1s 
such as to deter an ordinarily prudent and practi- 
cal operator from mining it, such coal is not within 
the meaning of such descriptive terms.** 
under the provisions of the lease, the lessee is given 
the election or option to determine the quality of the 
coal which he will accept as merchantable, such elec- 
tion or option should be exercised within a reason- 
able time,*® and if he mines the culm from the 
mine in question with that from different mines, and 


Where, 


takes unqualified possession and exercises exclusive 


Md.—Emery v. Owings, 6 Gill 
Gals 

Mo.—Giersa v. Creech, (A.) 181 SW 
588; Meeks v. Clear Jack Min. Co., 141 
Mo. A. 648, 124 SW 1084. 

N. Y.—Genet v. Delaware, etc., 
Canal Co., 136 N. Y. 593, 32 NE 1078, 
19 LRA 127 [rev 56 Hun 640, 8 NYS 
822]. 

Ph Miles v. New York, etc., Coal 
Co., 250 Pa. 147, 95 A 397; Hollenback 
Coal Co. v. Lehigh, ete., Coal Co., 219 
Pa. 124, 67 A 987; Miles v. Pennsyl- 
vania Coal Co., 217 Pa. 449, 66 A 764, 
10 AnnCas 871. : 

[a] Coal passing through screen. 
—(1) Under a lease which permits 
the lessee to remove coal “of a size 
which would pass over a screen of 
five-eighths inch mesh,” the lessee 


can remove after mining only such 


broken coal as will pass over the five- 
eighths inch mesh, Hollenback Coal 
Co. v. Lehigh, etc; Coal Co., :219 Pa, 
124, 67 A 987. (2) But under a lease 


providing for the payment of a roy-, 


alty on coal mined “that will pass 
over a five eighths of an inch mesh,” 
the lessor to have “all the culm or 
refuse coal from the mines,” the 
lessor is not entitled to coal which 
passes through the mesh except such 
as is rejected by the lessee and 
thrown upon the refuse pile. Lance 
v. Lehigh, .ete., Coal Co., 163 Pa, 84, 
29 A 755..'(3) And under such a pro- 
vision the right of removal and sale 
by the lessee is not restricted to coal 
that will pass over the mesh, and he 
is not bound to account for coal 
passing through such mesh and used 
under the boilers in mining the coal 
and consumed upon the _ premises. 
Hoyt v. Kingston Coal Co., 10 Kulp 
CPA elo. : 

{[b] Undex lease giving rights of 
ownership in fee.—Where the lease 
provides that the lessee should ‘‘enjoy 
and use all the rights and privileges 
of real ownership as in fee simple,” 
so long as he should carry on a cer- 
tain iron furnace, the lessee has the 
right to quarry limestone on the land 
for use in the furnace as well as to 
take iron ore. Watterson v. Reynolds, 
95 Pa, 474, 40 AmR 672. 

[c] A reservation of “all valuable 
earths, clays, stones, paints and sub- 
stances for. the manufacture of 
paints” includes not only clay for 
the manufacture of paints, but brick- 
making clay. Foster v. Runk, 109 Pa. 
291, 2 A 25, 58 AmR<720. 

37. Emery v. Owings, 6 Gill (Md.) 
191; Verdolite Co. v. Richards, 7 
North.) Co. (Panis? 

[a] Bule applied.--Where a lease 
of mineral lands grants to the lessee 
the exclusive right of entering the 
lands at all times for a term of three 
years “to search for and dig, exca- 


dominion over the same, and removes it beyond the 
power of the lessor to assert ownership, he thereby 
exercises his option in favor of taking all the ma- 


vate, and carry away therefrom the 
soapstone only,” such provision is a 
covenant which runs with the land, 
and hence a grantee of the lessor is 
entitled to restrain the tenant from 
mining other minerals found com- 
mingled with the soapstone which 
were of commercial value. Verdolite 
ct v. Richards, 7 North. Co. (Pa.) 


13. 

{b] Granite not rubble stone.—A 
lease granting the privilege of quar- 
rying and removing granite at so 
much per cubic foot does not give the 
right to carry away rubble stone 
which is not sold by the cubic feet, 
but in the mass or by the perch. 
Emery v. Owings, 6 Gill (Md.) 191. 


38. Griffin v. Fellows, 5 LegGaz 
(Pa.) 265. 
“Mineral” defined generally see 


Supra §§ 9-12. 

s9. Johnstone v. Crompton, [1899] 
2 Ch. 190 (referring to a reservation 
of minerals in a lease of the lands). 

40. Drake v. Berry, 259 Pa. 8, 102 
Assis 

41. Drake v. Berry, supra. 

42. “Merchantable” defined gen- 
erally see ante p 647. 

43. Ellis v. Crickett Coal Co., 166 
Iowa 656, 148 NW 887; Big Vein 
Pocahontas Co. v. Browning, 137 Va. 
84, 120 SE 247. 

[a] “Merchantable”’ coal means 
not coal which under all conditions 
can be handled at a profit, but coal 
which is ordinarily used, for sale, 
and can be usually sold at a profit. 
Big Vein Pocahontas Co. v. Brown- 
ing, 187 Va. 34, 120 SE 247. 

44. Maffet’s Est., 9 Kulp (Pa.) 136. 

[a] Requirement to work mer- 
chantable coal.—Under a lease requir- 
ing the lessees to work all veins con- 
taining merchantable coal, a decision 
by arbitration that certain veins were 
not merchantable coal does not elim- 
inate such veins from the grant, ‘but 


simply relieves the lessees from 
working them. Maffet’s Est., 8 Kulp. 
(Pa.) 184, 

inet Maffet’s Est., 9 Kulp (Pa.) 


' 46. Big Vein Pocahontas Co. v. 
Browning, 137 Va. 34, 120 SE 247;. 
Flavelle v. Red Jacket Cons. Coal,. 
etc., Co., 82 W. Va. 295, 96 SE 600. 

[a] “Available” coal includes all 
coal recoverable as a practical and 
reasonable mining proposition, con- 
sidering actual conditions, cost, and 
all surrounding circumstances, Big 
Vein Pocahontas Co. v. Browning, 
137 Va. 34, 120 SE 247. 

47. FElavelle v. Red Jacket Cons. 
rire t etc., Co., 82 W. Va. 295, 96 SH 

48. Genet v. Delaware, etc., Canal 
Co,, 186 N. Y. 422, 79 NE 437 [aff 110» 
App. Div. 867, 96 NYS 410]. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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§§ 616-618] 


terial mined as merchantable coal.*? 

Refuse; ore on dump.*° In the absence of a pro- 
vision in the lease to the contrary, the refuse from 
mining operations forms ’a part of the soil and be- 
longs to the lessor.*1. Thus a lease providing for 
the extraction of ore and the payment of a royalty 
on the ore so extracted does not entitle the lessee 
to the refuse resulting from the treatment of such 
ore.° But a lease, giving the lessee the right to 
dig, mine, and carry away whatever ore might be 
found in, on, or under the lands, gives him the right 
to market ore mined some years previously and 
thrown on the dump.°®? 

[§ 617] (b) Warranty of Existence of Mineral. 
Although a lease of land for mining purposes pre- 
supposes the existence of minerals therein,®* there is 
no implied covenant or warranty that the premises 
contain minerals,®°> and the lessee, although entitled 
to rely on the existence of the subject matter, takes 
the risk of its failure, either as to quantity or 
value,°® unless the particular contract is such as to 
show that the parties entered into it upon the as- 
sumption or implied covenant of the existence of 


49. Genet v. Delaware, etc., Canal| many vicissitudes, 
Co., supra. 
50. “Kefuse’”’ defined generally see} which the lessee can rely. 


[34 Cye 1013]. Christie, L. R. 


51. Boileau v. Heath, [1898] 2 Ch. 56. 
301. Timlin v. Brown, 
{a] Mounds of tap cinder pro-| 236. 
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such a case no legal warranty on 


2k a, SCuy2is. 
Abbott v. Smith, 19 D. C. 600; 
158 Pa, 606, 28 A 
And see cases supra note 55. 
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the particular material,°’ or unless there is an 
express covenant to that effect.°§ 

[§ 618] (c) Obligation to Mine Stipulated Quan- 
tity.°? The lessee is bound to take from the mine 
the amount stipulated in the lease;®° and under 
some leases he is limited as to the quantity of min- 
eral or substance he may mine.*t Where the lease 
is for all the mineral, it obligates the lessee to mine 
in good faith until the entire deposit is exhausted, 
provided the minerals are found in paying quan- 
tities,°” or provided under some leases the vein is of 
a specified thickness or thicker.®? If, under such 
a lease, the lessee is given the option whether to 
mine or not, where the vein is less than a specified 
thickness, but he does not use the option given by 
notifying the lessor of his intention to do so, or 
by surrendering the lands, he is bound to take out 
all the ore, although the vein is thinner than the 
specified thickness.°* 

Periodical output. Under some leases the lessee 
is required to mine a designated quantity of the 
specified mineral within a given period, usually a 


year,®> and where a lease on a fixed royalty per 
and there is in| Cuninghame, Ltd., [1909] A. C. 417; 
Haven v. Hughes, 27 Ont. A. 1, 20 
CanLTOccNotes 55. 

[a] Sufficient ore to supply a fur- 
nace.—Where an owner of mining 
land conveys it, reserving an undi- 
vided one-half interest in all minerals 


Gowan v. 


duced by lessees in working ironstone 
mines, and left in heaps on the land 
as refuse, are not chattels, but form 
part of the soil out of which they 
were produced; such mounds are the 
property otf the lessor, and may not 
be worked or removed by subsequent 
lessees of the mines, whose lease in- 
cludes the coal and ironstone, and 
“all mines, seams, veins, beds, as well 
opened and unopened, of all other 
minerals and clay lying and_ being 
within and under the lands.” Boileau 
v. Heath, [1898] 2 Ch. 301. 

52. Doster v. Friedensville Zinc 
Co., 140 Pa. 147, 21 A 251; Erwin v. 
Hoch, 7 Pa. Cas. 477, 12 A 149. 


53. Giersa v; Creech, (Mo. A.) 181 
SW 588. 
54, Blake vy. Lobb, 110 Mich. 608, 


68 NW 427. 

[a] Lease for mining merchanta- 
ble ore.—A lease of land ‘for the pur- 
pose of exploring for, mining, taking 
out, and removing therefrom the mer- 
chantable iron ore which is or which 
hereafter may be found on, in, or 
under said land’ presupposes the ex- 
istence of merchantable ore, and upon 
its appearing that no such ore is to 
be found in minable quantities, the 
lease fails and no rent can be col- 
lected. Blake y. Lobb, 110 Mich. 608, 
68 NW _ 427. 

55. U.S.—Bamford v. Lehigh Zine, 
etc., Co., 33 Fed. 677 [aff 150 U. S. 665, 
14 SCt 219, 37 L. ed. 1215]. 

Conn.—Brainerd v. Arnold, 27 Conn. 
617. 

Pa.—Harlan v. Lehigh Coal, 
Co., 35 Pa. 287. 

W. Va.—Clifton v. Montague, 40 


etc., 


W. Va. 207, 21 SE 858, 52 AmSR 872, 
33 LRA 449 
Eng.—Jeffer SDve Mains, e407 ChecbD, 


448; Spoor v. Green, L. R. 9 Exch. 99; 
Bute v. Thompson, 13 M. & W. 487, 
153 Reprint 202. 

{a] Thus a lease of the right to 
mine coal in the land of the lessor 
is the grant of an interest in the land 
and not a mere license to take the 
coal, and in such a lease there is no 
implied warranty that the land con- 
tains coal veins. Timlin v. Brown, 
158 Pa. 606, 28 A 236; Harlan v. Le- 
high Coal, etc., Co., 35 Pa. 287, 27 Pa. 


429. 

{b] At common law the mere 
fact of “unworkability to profit” af- 
fords no ground for reducing or 
throwing up a lease of minerals, 
which are in their nature Subject to 


Wonexistence of minerals as excuse 
for not working mine see infra § 627. 

57. Ross v. Savage, 66 Fla. 106, 63 
S 148; Muhlenberg v. Henning, 116 
Pa. 138, 9 A 144; Clifford v. Watts, 
THR, 5 CPs 577% 

{a] If all the coal had been gotten 
by ancient workings, that might be 
a case for equitable relief. Ridgway 
v. Sneyd, Kay 627, 69 Reprint 266. 

{[b] BRuleapplied.—Where the main 
purpose of a mining lease is to give 
the lessee the right to mine phos- 
phate rock, and it develops that there 
is insufficient phosphate rock to en- 
able the lessee to comply with the 
contract, the lease cannot be en- 
forced against the lessee, in the ab- 
sence of any showing of anything 
therein refuting an implied covenant 
by the lessors that there was phos- 
phate rock on the premises. Ross vy. 
Savage, 66 Fla. 106, 63 S 148. 

Wonexistence of minerals as excuse 
for not working mine see infra § 627. 

58. Abbott v. Smith, 19 D. C. 600; 
Garman v. Potts, 135 Pa. 506, 19 A 
1071; Furnival v. Crew, 3 Atk. 83, 26 
Reprint 851; Smith v. Morris, 2 Bro. 
Ch. 311, 29 Reprint 171; Newton v. 
Nock, 43 L. T. Rep. N. S. 197. 

59. Obligation to work mine gen- 
erally see infra §§ 624-631. 

60. -U. S.—Price v. Nicholas, 19 F. 
Cas. No. 11,415, 4 Hughes 616. 

Ind.—Watson Coal, etc., 
Casteel, 73 Ind. 296. 

Iowa.—Van Meter v. Chicago, ete., 
Coal Min. Co., 88 Iowa 92, 55 NW 106; 
Flynn v. White Breast Coal, ete., Co., 
72 Iowa 738, 32 NW 471; Randolph v. 
Halden, 44 lowa 327. 

Mont.—Murray v. Heinze, 17 Mont. 
853, 42 P 1057, 48 P 714. 

Pa.—Plummer v. Hillside Coal, etc., 
Co., 160 Pa. 483, 28 A 853; Bestwick 
v. Ormsby Coal Co., 129 Pa. 592, 18 
A 538; Eshelman v. Thompson, 62 
Pa. 495; Powell v. Burroughs, 54 Pa. 
329; McKnight v. Kreutz, 51 Pa. 232; 
Heckscher y. Sheaffer, 10 Pa. Cas, 221, 
14.A 53. 

Wis.—Raisbeck v. Anthony, 73 Wis. 
572, 41 NW 72. 

Eng.—Clifford VcaVV atts, dupe Reb AG: 
P. 577; Bute v. Thompson, 13 M. & 
iW, 487, 153 Reprint 202; Phillips v. 
Jones, ‘9 Sim. 519, 16 Eng Che519; 59 
Reprint 458. 

61. Negaunee Iron Ou. Ve. Lron 
Cliffs Co., 134 Mich. 264, 96 NW 468 
[app dism ine. U. S. 468, 25 SCt 474, 
49 L. ed. 886]; Forrest v. Merry & 


Con ain: 


on the land, and conferring on the 
grantee an inecorporeal, indivisible, 
right in himself and his assigns to 


mine on the land for his own use or 


for manufacturing purposes, and the 
grantee thereafter forms a corpora- 
tion for the purpose of operating one 
pig iron furnace, with two stacks, on 
the premises, and leases to the cor- 
poration a right to mine so much ore 
on the land as it shall actually con- 
vert into merchantable iron in its 
own establishment, the rights ac- 
aquired by the corporation under the 
lease are appurtenant to the furnace 
then existing, and it acquires no right 
to mine more ore than that necessary 
to supply such furnace. Negaunee 
Iron Co. v. Iron Cliffs Co., 134 Mich. 
264, 96 NW 468 [app dism 197 U. S. 
463, 25 SCt 474, 49 L. ed. 836]. 

62. Bates v. Georgia Fertilizer Co., 
144 Tenn. 32, 229 SW 153; Merewether 
v. Scottish Australian Min. Co., 
Austr. C. L. R. 9538. But see Stoddard . 
v. Illinois Impr., etc., Co., 195 Ill. A. 
471 [aff 275011; 199, 118 NE) 913] 
(construing a lease providing for pay- 
ment of royalty on stone quarried as 
not relieving the lessee from the obli- 
gation to work quarry merely because 
it could not be worked at a profit). 

63. Gilmore v. Ontario Iron Co., 
86 N. Y. 455 [aff 22 Hun 391]. 

{a] Illustration.—Where land upon 
which there is a bed of mineral is 
leased for such term as will enable 
the lessee to mine and remove the 
ore, the lessee agreeing to mine all 
the ore on the land where the vein 
is of a specified thickness, and to 
mine at least a specified number of 
tons per annum and to pay a speci- 
fied price for each ton mined, but to 
have the option whether to mine 
or not where the vein is of less 
thickness than that specified, and the 
lessee enters into possession of the 
land under the lease, he is bound ab- 
solutely to take out all the ore where 
it lies in a vein of the specified 
thickness or thicker. Gilmore vy. On- 
tario ‘IroniCo., 86 IN. Yn 455 fat s22 


Bhan +391). 

64. Gilmore y. Ontario Iron Co., 
supra. 

65. Hodgdon v. Lehigh, etec., Coal 


Co., 246.Pa. 494, 92 A 752; Turner v. 
Lehigh Valley Coal Co., 34 Pa. Super, 
101. 

{a] Average quantity. — Where, 
under a lease of the right to quarry 
stone in the demised premises for 
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ton provides the minimum quantity to be taken in 
any year, a covenant will be implied that the lessee 
will not willfully or negligently incapacitate himself 
from taking out more than the minimum quantity 
of mineral stipulated in thé lease.®* Some leases 
also prescribe the time and manner in which de- 
ficiencies of output in one year may be made up 
in a subsequent year;°7 and a lease cannot be so 
construed as to ignore such a limitation if the lan- 
guage used can fairly be given another construc- 
tion.° Under such a lease the lessee must mine the 
specified quantity in a subsequent year, before any 
excess can be applied to make up a deficiency for a 
preceding year.®° 

[§ 619] e. Liability for Taxes and Assessments.”° 
As in ease of other leases’! the lessee is lable for 
all taxes on improvements placed on the land by him- 
self for the operation of the mine.’? Where the 
lease in effect creates a divided ownership between 
the mineral and the surface, each of the parties 
is liable only for the taxes assessed against his re- 
spective property,’® unless it is otherwise agreed, 
between the parties, by a special stipulation in the 
lease.7* Thus in the absence of such special agree- 
ment if the lessee becomes the owner of mineral in 
place, he is chargeable with the taxes on the same 
from the date of the lease,’® and this lability is 
a term of years, the lessee agrees 
“to quarry and remove from _ the 
quarry, during the continuance of the 
lease, an average of 40 carloads of 


salable stone per annum,” the lease 
does not require the quarrying of 


[a] 
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W.. Va. 294, 67 SH 725, 140 AmSR 
948, 


Presumption.—Although it ap- 
pears that owners of oil and gas 
severed in title from the land have 
not had them separately assessed, and 


not shifted to the lessor by the fact that he has, 
without objection, paid the taxes thereon for sev- 
eral years."® If, under a special agreement, the 
lessor assumes the payment of all taxes on the land 
leased and the lessee is obligated to pay only the 
taxes on his buildings and improvements, liability 
for the taxes on the minerals in place is upon the 
lessor,’ and if they are assessed against the lessee 
he may pay them and recover them by action against 
the lessor or deduct them from royalties due the 
lessor.*® 

Special assessments. A provision for the payment 
of taxes by the lessee, however, does not inipose 
upon him the obligation to pay special assessments,’® 
unless such liability is imposed upon him by a stipu- 
lation in the lease.*° 

Listing for taxation.®t Under some statutes,*? 
where the fee to the land is in the lessor and the 
title to the minerals is in the lessee, the right to the 
mineral must be valued and listed separately.** 

[§ 620] f. Improvements and Repairs—(1) In 
General. The rules of law relating to improvements 
on leased property in general®* usually control in 
determining the rights and liabilities of the parties 
in respect of improvements, under a lease of mining 
property.®> In accordance with such rules, if au- 
thorized by the terms of the lease, the lessee may, 


(Pa.) 262. 

73. Miles v. Delaware, etc., Canal 
Co., (140 Pa. 623, 21 A 427. 

79. Pettibone v. Smith, 150 Pa. 118, 
24 A 693, 17 LRA 423. 

{a] Thus a provision that the 


forty carloads each year, but only an 
average of forty carloads for the 
whole term of years. Homet  v. 
Singer, 35 Pa. Super. 491. 

66. Macon v. Trowbridge, 38 Colo. 
330, 87 P 1147; Genet v. Delaware, 
ete., Canal Co., 136 N. Y.. 593, °32 NE 
1078, 19 LRA 127 [rev 8 NYS 822]; 
Genet v. Delaware, ete., Canal Co., 2 
App. Div. 491, 37 NYS 1087; Bates v. 
Georgia Fertilizer Co., 144 Tenn. 32, 
229 SW 153. 

67. McIntyre v. McIntyre Coal Co., 
105 N. Y. 264, 11 NE 645; Hodgdon 
v. Lehigh, etc., Coal Co., 246 Pa, 494, 
92 A 762. 

{a] TDlustration.—Under a lease in 
which the lessee agrees to mine not 
less than a fixed number of tons per 
annum during particular periods of 
the term, and providing that in case 
the quantity mined in any year shall 
fall short of the proper minimum 
quantity so named, the lessee should 
pay as rent for such year a sum equal 
to the amount he would have been 
required to pay if he had mined the 
full minimum quantity required, and 
providing further that if in any year 
he should mine more than the mini- 
mum quantity designated for that 
year the excess may be set off against 
the deficiency of any other year, the 
lessee was not bound to work the 
mine continuously, but only long 
enough to pay rent or royalties equal 
to the minimum amount agreed upon. 
McIntyre v. McIntyre Coal Co., 105 
N. Y. 264, 11 NE 645. 

68. Hodgdon v. Lehigh, ete., Coal 
Co., 246 Pa. 494, 92 A 752. 

69. Hodgdon v. Lehigh, ete., Coal 
Co., supra. 

70. Taxation of leased property 
generally see Taxation [37 Cyc 790, 
PSs}. 

See Landlord and Tenant §§ 
6 


In re Huddell, 16 Fed. 873 [aff 
47 Fed. 207]. 

73. Mound City Brick, etc., Co. v. 
Goodspeed Gas, ete., Co., 88 Kan. 136, 
109 P 1002; Millard v. Delaware, etc., 
R. Co., 240 Pa. 234, 87 A 601; Miles 
v. Delaware, ete., Canal Co., 140 Pa. 
628, 21 A 427; Kiser v. McLean, 67 


have not paid taxes thereon, if it is 
not shown that the land has not been 
taxed as a whole, it will be presumed 
that it was so taxed, when the oil 
and gas were severed in title, and 
has since been carried on the land 
books in the samé manner, and that 
all the taxes have been paid. Kiser 
v. McLean, 67 W. Va. 294, 67 SEH 725, 
140 AmSR 948. 

74. Gribben v. Atkinson, 64 Mich. 
651, 31 NW 570; Millard v. Delaware, 
ete., R. Co., 240+ Pa..234; 87 A 601; 
Woodward v. Delaware, ete,, R. Co., 
121 Pa. 344, 15 A 622. 

{a] Illustration.—Where the lease 
creates a divided ownership between 
the coal, and the surface improve- 
ments on the surface are a part 
thereof, but where by the terms of 
a lease the lessees are required to 
pay all taxes upon improvements, 
they are required to pay a _ propor- 
tionate share of the taxes assessed on 
the real estate as a whole, including 
the improvements. Hecksher Vv. 
Sheafer, 1 Pa. Cas. 424, 4 A 740. 

[b] Where the land contains no 
ore.—Where the lease provides that 
the lessees shall pay all taxes and 
assessments assessed upon the land, 
iron, ore, and improvements, and the 
lands are explored by the lessees, but 
no iron ore found, the lessees are 
nevertheless liable for taxes assessed 
on the land, while they are in pos- 
session of and exploring it. Gribben 
vy. Atkinson, 64 Mich. 651, 81 NW 570. 

75. Millard v. Delaware, etc, R. 

Co., 240 Pa. 234, 87 A 601. 
Liability not shifted. — The 
fact that a coal lease provides that 
the lessee shall pay the taxes against 
one of the two tracts leased and shall 
pay the duties and imposts, but is 
silent as to taxes on coal in place in 
the other tract, does not shift re- 
sponsibility for the latter taxes from 
the owner to the lessor. Millard vy, 
Delaware, etc., R. Co, 240° Pa. 234, 
87 A 601. 

76. “Millard vy. Delaware, etc. R. 
Co., supra, 

77. Miles v. Delaware, etc., Canal 
Co., 140 Pas 628, 21 A 427% Miles: v. 
Delaware, etc., Canal Co., 5 LancLRev 


lessee Shall pay all the United States, 
state, and local taxes, duties and im- 
posts on coal mined and mining im- 
provements, and the surface and coal 
land itself, does not include a mu- 
nicipal assessment to defray the cost 
of building a sewer or the cost of 
grading a street. Pettibone v. Smith, 
150 Pa. 118, 24 A 693, 17 LRA 423. 

80. Delaware, etc., Canal Co. v. 
Vion; Storch; 4196) Pay 102, 46 Ars 75.8 2) 

{a] MIllustration.—Under a stipula- 
tion that the lessee shall pay to the 
lessor a stipulated rent “clear of, and 
over and above all taxes and re- 
prises,” the lessee is bound to pay 
municipal assessment for the cost 
of a sewer. Delaware, ete., Canal Co. 
Vv, Von Storch, 196 Pa. 102, 46 A 375. 

81. Listing property for taxation 
in general see Taxation [37 Cye 990}. 

82. See Kan. L. (1897) c 244 (Gen. 
St. [1909] § 9334); and other statu- 
tory provisions. 

83. Mound City Brick, ete., Co. v. 
Goodspeed-.Gas, etc., Co., 83 Kan, 136, 
109) P1002. 

[a] Where the different strata are 
severed by contract or conveyance, 
each layer or stratum is subject to 
be taxed separately as realty, and it 


.is the duty of the owner not only to 


record, the instrument which con- 


‘| veyed the property to him within the 


specified time, but also to see that it 
is duly listed for taxation at the 
proper time. Mound City Brick, ete., 
Co. v. Goodspeed Gas, etc, Co., &3 
Kan. 136, 109 P 1002. 


84. See Landlord and Tenant §8§ 
817-860. 
85. Junction Min. Co. v. Spring- 


field Junction Coal Co., 222 Tll. 600, 78 
NE 902 [aff 122 Ill. A. 574]; Edwards- 
ville Coal Co. v. City Coal Co., 226 111. 
A. 150; Roberts Coal Co., Inc. v. Cor- 
der Coal Co., (Va.) 129 SE 341. 

{a] Set-off.—Where the lessee of 
coal mining property knew that his 
title was limited to a term of ten 
years, he is not entitled to set off the 
value of permanent improvements 
made by him against damages for his 
failure to keep the premises in repair. 
Roberts Coal Co., Inc. v. Corder Coal 
Co., (Va.) 129 SE 341. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


a a 


§§ 620-621] 


at the lessor’s expense, replace worn out personal 
property and fixtures,®® provide from time to time 
additional property and fixtures necessary for the 
operations of the mine,*? and make permanent im- 


provements.*§ 
Repairs.®® 


ments.?? 


ances, and other improvements as 


86. Junction Min. Co. v. Spring- 
field Junction Coal Co., 222 Ill. 600, 
78 NE 902 [aff 122 Ill. A. 574]. 

87. Junction Min. Co. v. Spring- 
field Junction Coal Co., supra. 
838. Junction Min. Co. -v. 
field Junction Coal Co., supra. 

[a] Compensation by lessor.— 
Where a lease of coal land binds the 
lessee to pay a royalty of seven cents 
per ton on coal mined, but gives him 
an allowance of one cent per ton 
until sufficient coal has been mined, 
figured at one cent per ton, to cover 
one half the cost of constructing a 
branch road, and a railroad company 
reimburses the lessee for the cost of 
the branch road under an agreement 
providing that the amount of coal 
shipped in a specified time shall be 
sufficient to pay for the cost at the 
rate of five cents per ton, and that 
the lessee will ship all coal, mined 
for a specified time, etc., the lessor 
is liable under the lease for a half 
of the cost of the proposed branch 
railroad, for the lessee’s reimburse- 
ment from the railroad company is 
for a valuable consideration. Ala- 
bama Mineral Land Co. vy. Blocton- 
Cahaba Coal Co:., 150 Ala. 566, 43 S 
$31. 
~ 89. See generally Landlord and 
Tenant §§ 766-802. 

90. Meyer v. Marshall, 34 W. Va. 
42, 11 SE 730. 

[a] Tllustration.—Where defend- 
ant, engaged in mining coal from 
two tracts of land through a single 
main entrance from which lateral 
galleries were constructed, leased to 
plaintiff, agreeing to pay one half the 
-expense of repairing “any part of the 
property used or enjoyed by him, ex- 
cepting the main entry,” and after- 
ward another entry was constructed, 
plaintiff is liable for half the expense 
thereof, and having paid it is not en- 
titled to recover. Meyer v. Marshall, 
34 W. Va. 42, 11 SE 730. 

91. Bradley v. Holliman, 134 Ark. 
588, 202 SW 469; Beech Grove Coal, 
ete., Co. v. Mitchell, 193 Pa. 112, 44 A 
245. 

{a] Breach.— Where the _ lessee 
agrees to operate the mine continu- 
ously and ‘‘to keep the machinery in 
as good working order as when he 
took possession,’ he breaches’ the 
lease when he does not rebuild within 
a reasonable time the mill, practically 
destroyed by an unusual flood, al- 
though he continues to mine free ore. 
Bradley v. Holliman, 134 Ark. 588, 
202 SW 469. 


Spring- 


92. See generally Improvements §§ 
3-13; Landlord and Tenant §§ 827- 
833. 


Right to improvements on failure 
of contract of sale see supra § 539. 

93. U. S—Van Ness v. Pacard, 2 
Pet. 137, 7 L. ed. 374; Brown v. Reno 
Electric Light, ete., Co., 55 Fed. 229; 
New Chester Water Co. v. Holly Mfg. 
Co., 53:Fed. 19, 3 CCA 399. 

Ala.—Nelson v. Howison, 122 Ala. 
573, 25 S 201° 

Cal.—Dietz v. Mission Transfer Co., 
95 Cal. 92, 30 P 380; Merritt v. Judd, 
14 Cal. 59. 

Colo. Hayes v. New York Gold 
Min. Co., 2 Colo. 273. 


The lessor may, by a stipulation in 
the lease, become liable for the expenses, or a por- 
tion thereof, of repairs to the leased mining prop- 
erty ;°° and may be required to keep the machinery 
and equipment in good working order.®+ 

{§ 621] (2) Ownership and Removal of Improve- 
In the absence of an express provision 
in the lease to the contrary, the general rule is 
that such machinery, appurtenances, fixtures, appli- 
are placed upon 
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the leased premises by the lessee and can be re- 
moved without serious injury to the mine or mining 
property are his personal property, and are re- 
movable by him at the expiration of the lease or 


within a reasonable time thereafter,°* although he 


person.°*# 


Tll.— Dobschuetz v. Holliday, 82 Ill. 
371; Galena Iron Works v. McDonald, 


160 Ill. A. 211; Hewitt v. General 
Electric Co., 61 Ill. A. 168 [rev on 
piper grounds 164 Ill, 420, 45 NE 
725). 
Kan.—Alexander vy. Touhy, 13 Kan. 
64. § 
Mass.—Cooper v. Johnson, 143 


Mass. 108, 9 NE 338. 

Mich.—Lake Superior Ship Canal, 
ete., Co. v. McCann, 86 Mich. 106, 48 
NW 692; Conrad v. Saginaw Min. Co., 
54 Mich. 249, 20 NW 39, 52 AmR 817; 
Ingersoll v. Barnes, 47 Mich. 104, 10 
NW 127; Bewick vy. Fletcher, 41 Mich. 
625, 3 NW 162, 32 AmR 170; Wheeler 
v. Bedell, 40 Mich. 693. 

Minn.—Wolford v. Baxter, 33 Minn. 
12, 21 NW 744, 53 AmR_ 1; Stout v. 
Stoppel, 30 Minn. 56, 14 NW 268. 

Mo.—Springfield Fdy., etc., Co. v. 
Cole, 1380 Mo. 1, 31 SW 922; Richard- 
son v. Koch, 81 Mo. 264; Thomas vy. 
Davis, 76 Mo. 72, 48 AmR 756. 

Nev.—Prescott v. Welis, 3 Nev. 82. 

N. J.—Audenried v. Woodward, 28 
Ne dale 200. : 

N. Y.—Massachusetts Nat. Bank v. 
Shinn, 18 App. Div. 276, 46 NYS 329 
faff 163° N. Y.360, 57 NES 611]. 

Pa.—Cassell v. Crothers, 193 Pa. 
359, 44 A 446; Shellar v. Shivers, 171 
Pa. 569, 33 A 95; Montooth v. Gamble, 


1238 Pa. 240, 16 A 594; Seeger v. 
Pettit, 77 Pa. 437, 18 AmR 452; Heff- 
ner v. Lewis, 73.Pa. 302; Hey v. 


Bruner, 61 Pa. 87; Carey v. Bright, 58 
Pa. 70; Hill v. Sewald, 53 Pa. 271, 91 
AmD 209; Davis v. Moss, 38 Pa. 346; 
Overton “va Williston, Ss8ilwebas 55% 
White’s App., 10 Pa. 252; Church v. 
Griffith, 9 Pa. 117, 49 AmD 548; Gray 
v. Holdship, 17 Serg. & R. 413, 17 
AmD 680; Ritchie v. McAllister, 14 
Pa. Co. 267; Sattler v. Opperman, 30 
PittsbLegJNS 205 [aff 14 Pa. Super. 
32]. 

Utah.—Couch y. Welsh, 24 Utah 36, 
66 P 600. 

Eng.—Pugh v. Arton, L. R. 8 Ea. 
626; Lawton v. Lawton, 3 Atk. 13, 
26 Reprint 811; Grymes v. Boweren, 
6 Bing. 437, 19 ECL 201, 130 Reprint 
1349; Fisher v. Dixon, 12 Cl. & F. 312, 
8 Reprint 1426; Elwes v. Maw, 3 East 
So LOGE eprint | sotO tlt EC, eos 
Penton v. Robart, 2 East 91, 102 Re- 
print 302; Foley v. Addenbrooke, 13 
M. & W. 174, 153 Reprint 72. 

[a] Illustrations. — (1) Engines 
and boilers erected by the tenant, on 
brick or stone foundations, and bolted 
down solidly to the ground, and 
walled in with brick arches, and 
dwellings erected by the tenant for 
miners to live in, standing on posts 
or dry stone walls piled together, 
such machinery and buildings being 
intended to be merely accessory to 
the mining operations under the lease, 
and there being no intention to make 
them accessory to the soil, and where 
they can be removed without material 
disturbance to the land, are to be re- 
garded as “trade fixtures,’ and may 
be removed at or before the termina- 
tion of the lease. Conrad vy. Saginaw 
Min. Co., 54 Mich. 249, 20 NW 39, 52 
AmR 817. (2) The lessees may re- 
move buildings and railroad tracks 
placed on the premises by them, 


may be estopped to claim them as against a third 
And as in the case of other leases,°° 
the right to improvements and fixtures may be the 
subject of express provisions in the lease which 
will control, as where it is expressly stipulated 
that the lessee may remove improvements, although 
they are a part of the realty,®® provided such right 
of removal is exercised before or within a reason- 
able time after the termination of the lease.%* 
has been held that, where the lease is forfeited, the 


It 


where such removal causes no ma- 
terial injury to the freehold and the 
lease is silent as to the right of re- 
moval. Couch v. Welsh, 24 Utah 386, 
66 P 600. : 
94. Stewart v. Mumford, 91 Ill. 


{a] Dlustration.—Where a lessee 
of a mine surrenders his lease to en- 
able the lessor to lease to another, 
who agrees to pay for the lessee’s 
improvements, but afterward refuses 
to do so, and the lessee assists an- 
other to procure a lease without ad- 


58 


vising him of his claim to the im- 
provements, he is estopped from 
claiming such improvements as 


against such new lessee. 
Munford, 91 Ill. 58. 

95. See Landlord and Tenant §§ 
828-831. 

96. Heim-v. Brock, 133 Ark. 593, 
202 SW 36; Cherokee Constr. Co. v. 
Bishop, 86 Ark. 489, 112 SW 189; 
Mickle v. Douglas, 75 Iowa 78, 39 
NW 198; Pendill v. Maas, 97 Mich. 
215, 56 NW 597; Kribbs v. Alford, 120 
N. Y. 519, 24 NE 811 [rev 9 NYSt 
61d;  Rreeman ive) UipkS; me CalemCos, 
151 App. Div. 732, 1386 NYS 233. 

[a] Illustration.—Where a mining 
lease requires the lessee to pay taxes 
on the improvements which are not 
to be removed until full royalty has 
been paid, the lessor being given a 
first lien on all such improvements 
and machinery to secure the royalty, 
and further provides that the lessee 
might remove the buildimg, machin- 
ery, etc., Subject to the conditions of 
the lease, such machinery, buildings, 
etc., are not fixtures, and the only in- 
terest of the lessor therein is a lien 
for unpaid royalty. -Cherokee Constr. 
Co. v. Bishop, 86 Ark. 489, 112 SW 


189. 
Property purchased.—The les- 


Stewart v. 


[b] 
sees are entitled to remove, not only 
the buildings erected and machinery 
placed on the property during the 
time of the lease, but also machinery 
on the land at the time of the execu- 
tion of ‘the lease, but purchased by 
them from the lessors. Pendill v. 
Maas, 97 Mich. 215, 56 NW 597. 

[c] Where removal would injure 
mine.—Under a lease providing that 
on its termination the lessor might 
remove all buildings, machinery, and 
tools, but should leave the property 
in a good and workmanlike condition, 
the lessor cannot remove staircases, 
tracks, and supports, the removal of 
which would endanger the mine, make 
possible the caving in thereof, and 
render it impossible to get water out, 
thus impairing its value. Freeman yv. 
Wry elale Coy 1b App., Diva 7325 136 
NYS 238. 


97. Heim v. Brock, 133 Ark. 593, 
202 SW 36; Mickle v. Douglas, 75 
Iowa 78, 39 NW 198. 

[a] Forfeiture by unreasonable 


delay.—Where a mining lease gives 
the lessee the right to remove his 
machinery at the termination of the 
lease, and it is left after cancellation 
of.the lease on the premises for six 
months and is extensively repaired, 
the lessee and creditors forfeit their 
interest therein. Heim v. Brock, 133 
Ark. 5938, 202 SW 36. 
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improvements and fixtures cannot be removed ;** but 
there is authority to the contrary.°® 

It may be expressly stipu- 
lated in the lease that the improvements shall be 
delivered up to the lessor upon the termination of 
the lease,? or that the lessor may take the improve- 
ments and pay for them, at the termination of the 
lease, upon such terms or conditions as the lease 
prescribes,” and that if he fails to exercise such 
option the lessee may remove the improvements 
If neither party elects 


Reservation to lessor. 


within a reasonable time. 
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coal.® 


of Tenancy.’ 


[§§ 621-622 


the lessor may be charged with their reasonable 
‘value, especially where he has agreed to pay for 
their use until a designated time or pay for their 
value. A provision giving the lessor the right to 
mining equipment in case of abandonment does not 
apply to an abandonment for a lack of minable 


[§ 622] g. Condition of Premises at Termination 
Where the lease so stipulates, the 
lessee is required to return the premises at the end 
of the term in a good condition as an entire mining 


to take them and they remain on the premises, | property,* the usual wear and tear excepted,° such as 


98. Massachusetts Nat. Bank v. 
Shinn, 18 App. Div. 276, 46 NYS 329 
[aff 163 N. Y. 360, 57 NE 611]; Davis 
v. Moss, 38 Pa. 346. 

{a] Where the lessor recovers pos- 
session of the land by summary pro- 
ceedings for the nonpayment of rent, 
before the removal of trade fixtures, 
and without the assertion of a right 
to remove them by the lessee, they 
become the property of the lessor. 
Massachusetts Nat. Bank vy. Shinn, 18 
App. Div. 276, 46 NYS 329 [aff 163 
NY, 360, 57°NE 6113: 

99. Mickle v. Douglas, 75 Iowa 78, 
39 NW 198. 

{a] Tlustration.—Under a _ lease 
providing for forfeiture for nonpay- 
ment of the royalty reserved, and 
that all buildings placed on the 
premises by the lessee could be re- 
moved, “unless all right thereto has 
been forfeited by plaintiffs by a for- 
feiture of this lease,’ the lessee has 
the right, notwithstanding the lease 
has been terminated by a forfeiture 
for nonpayment of the royalty, to re- 
move the buildings within a reason- 
able time after such termination. 
Mickle v. Douglas, 75 Iowa 78, 39 
NW 198. 

1. In re American Fork Explora- 
tion Co., 291 Fed. 746; Merritt v. Judd, 
14 Cal. 59; Little Valeria Gold Min., 
etc., Co. v. Lambert, 15 Colo. A. 445, 


62 P 966; Beech Grove Coal, ete., 
Co. v. Mitchell, 193 Pa. 112, 44 A 
245. 

fa] Tilustration.—Where a _ lease 


of a lode mining claim for a term of 
years provides that on its termina- 
tion the premises shall be delivered 
up to lessor “with the appurtenances 
and improvements, including all 
buildings, tracks, rails and all im- 
provements erected or builded upon 
said premises during the life of this 
lease,’ on termination of the lease 
the lessor is entitled to all “improve- 
ments” placed on the property by the 
lessee, including a mill and machinery 
therein for reduction of the ore, 
known by the parties to be necessary 
for economical transportation to a 
smelter. In re American Fork Ex- 
ploration Co., 291 Fed. 746. 

b] An engine and pump placed 
upon a leased mine is an improve- 
ment within the meaning of a lease 
which provides that under certain 
conditions the lessee shall deliver up 
the premises with the improvements 


which he places thereon. Merritt v. 
Juda, 14 Cal..59 
{c] The lessee’s creditors can 


acquire no rights to such improve- 
ments irrespective of notice of the 
agreement. Little Valeria Gold Min., 
ete., Co. v. Lambert, 15 Colo. A. 443, 
62 P 966. 

[d] Improvements not within 
terms of lease.—(1) Where a lease of 
a coal mine and improvements, ex- 
clusive of appliances for moving coal, 
recites that all repairs are to be made 
by lessees, and any improvements 
made by them are to remain at its 
expiration, they cannot be restrained 
from removing a hauling system, in- 
troduced instead of other appliances 
for removing coal, as the agreement 
relates to the things leased, which 
were to be kept in repair and to 
which improvements were to be 


added. Beech Creek Coal, etc., Co. v. 
Mitchell, 193 Pa. 112, 44 A 245. (2) 
Under a lease of coal mines and iron 
works which contained a covenant by 
the lessee to yield up to the lessor 
all ways or other roads in or under 
the demised hereditaments in such 
good order, repair, and condition as 
that the coal and iron works might 
be continued and carried on by the 
lessor, tram plates, fastened to 
wooden or iron sleepers, which were 
not let into the ground, but rested 
thereon, were not included in the 
term ‘works or ways,’ or “roads,” 
and consequently might be taken up, 
sold, or removed by the lessee. Beau- 
fort v. Bates, 3 De G. F. & J. 381, 64 
EngCh 300, 45 Reprint 926. 

2. Junction Min. Co. v. Spring- 
field Junction Coal Co., 222 Ill. 600, 
78 NE 902 [aff 122 Ill. A. 574]; Hen- 
derson Min., etc., Co. v. Nicholson, 
(Ky.) 126 SW 1389; - White Stone 
Quarry Co. v. Belknap, etc., Stone Co., 
16 SW 354, 17 SW 162, 13 KyL 244; 
Dodson Coal Co. v. New Boston Land 
Come ie: Pare 4a 2,119) AL i3ee Mast 
Sugar-Loaf Coal Co. v. Wilbur, 5 Pa. 
Dist. 202; Re Canadian Anthracite 
Coal Co., 4 Alta. L. 335, 4 DomLR 784, 
21 WestLR 682, 2 WestWkly 638. See 
generally Landlord and Tenant §§ 
835-847. 

[a] Tender not necessary.—Where 
the lease provides that the lessor 
shall take the implements and im- 
provements placed on the leased land 
by the lessee at a valuation to be 
fixed by arbitrators, it is not neces- 
sary that the lessee shall formally 
tender them at the expiration of the 
lease. White Stone Quarry Co. v. 
Belknap, etc., Stone Co., 16 SW 354, 
17 SW 162, 13 KyL 244. 

{[b] Provision not applicable.—A 
provision giving the lessor the right 
to purchase equipment on the prem- 
ises at the end of the lease does not 
apply where there was no minable 
coal on the premises when the lease 
was made. Auxier Coal Co. v. Big 
Sandy, etc., Coal Co., 194 Ky. 14, 238 
SW 189. 

[c] Option cannot be exercised by 
taking a part.—Where the lessor has 
the option of taking all improvements 
at an appraisement to be made in a 
certain manner, he cannot take a part 
of the improvements only, but must 
take all or none. Bast Sugar-Loaf 
Coal Co. v.. Wilbur, 5 Pa, Dist. 202. 

[d] Improvements placed on the 
land of another, such as an escape- 
ment shaft, from the leased mining 
property, need not be paid for by the 
lessor. Junction Min. Co. v. Spring- 
field Junction Coal Co., 222 Ill. 600, 
78 NE 902 [aff 122 Ill, A. 574]. 

3. Henderson © Min); setc:,, ‘Cow? yv. 
Nicholson, (Ky.) 126 SW 139; East 
Sugar-Loaf Coal Co. v. Wilbur, 5 Pa. 
Dist. 202. 

[a], Rule applied.—If the lease 
provides that the lessee may remove 
the improvements, or that if the les- 
sors desire them they should pay the 
lessees a fair value therefor, and the 
lessors fail to exercise the option, 
lessees who subsequently acquired an 
interest in the land are entitled ina 
partition suit to have that part of 
the land on which the improvements 
are Situated allotted to them. Brink- 


aye v. Rankin, 61 SW 1007, 22 KyL 
1881. 

4. Henderson Min., etc., Co. 
Nicholson, (Ky.) 126 SW 139. 

[a] Thus, where a lease of a coal 
mine and appliances provides that the 
lessee shall be paid the value of per- 
manent improvements, not exceeding 
five thousand dollars, as ascertained 
by arbitration, and that, if the lessor 
elects not to pay for the improve- 
ments, the lessee may remove them, 
ete., requires the lessor to pay for 
the improvements unless he elects 
not to take them, and, where he elects 
not to take them, the lessee may re- 
move them, and, where the lessor 
does not elect to take them and they 
are left on the premises, the lessor is 
properly charged with their reasona- 
ble value not exceeding five thousand 


ve. 


dollars. Henderson Min., etc., Co. v. 
Nicholson, (Ky.) 126 SW 139. 
5. Dodson Coal Co. v. New Boston 


Lands.Co,,) 276) (Pa, (452,109, AoA 3p 

[a] Rule applied.—Where a coal 
mine lease gave the owner, on its 
expiration, the right to purchase all 
lessee’s machinery and improvements, 
and on expiration of the lease a large 
portion thereof was so purchased, and 
the balance retained at the mine and 
used by the owner under agreement 
to pay for such use and to release the 
property by October 1 or in the al- 
ternative that the owner would pay 
the appraised value of all property 
not released on that date, and the 
owner retained the property beyond 
the date fixed against the lessee’s ob- 
jections, such owner was bound to 
pay the appraised value under the 
rule that, where a debt may be dis- 
charged by the delivery of certain 
property within a specified time, a 
failure to so deliver it renders the 
debtor liable to pay in money. Dod- 
son Coal Co. v. New Boston Land Co., 
276 Pa. 452, 119 A 178. f 

6. Auxier Coal Co. v. Big Sandy, 
ete., Coal Co., 194 Ky. 14, 238 SW 189. 

7 Generally see Landlord and 
Tenant §§ 861-873. 

8 Junction Min. Co. v. Spring- 
field Junction Coal Co., 222 Ill. 600, 78 
NE 902 [aff 122 Ill. A. 574]; Trabue 
v., Lander, 6 Ky. Op. 652: Hast 
Sioux Falls Quarry Co. vy. Wisconsin 
Granite Co., 39 S. D. 801, 164 NW 
ele 

9. Junction Min. Co. v. Spring- 
field Junction Coal Co., 222 Ill. 600, 78 
NE 902 [aff 122 Til. A. 574]; Hast 
Sioux Falls Quarry Co. v. Wisconsin 
Granite Co., 39 S. D. 301, 164 NW 77; 
Roberts Coal Co., Inc. v. Corder Coal 
Co., (Va.) 129 SE 341. 

[a] The word “natural” is not 
synonymous with “usual,” and cannot 
be substituted for it ina mining lease 
exempting the lessee from damages 
for usual wear and tear of premises. 
Roberts Coal Co., Inc. v. Corder Coal 
Co., (Va.) 129 SE 341. 

[b] Question of fact.—Whether an 
injury to a rock crusher, a small 
hole broken in a Shell, was excepted 
from the covenant of a lessee of quar- 
ries to turn them over in good con- 
dition, as having been the result of 
ordinary wear, is a question for the 
jury. Past Sioux Falls Quarry Co. v. 
Wisconsin Granite Co., 39 S. D. 301, 
164 NW 77. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


wee 
Li 
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depreciation or deterioration resulting from causes 
usual in a like mining industry;!° or as stipulated 
in some leases, he is required to return them in a 
better condition than when received. Such a stipu- 
lation is not a covenant to repair or rebuild,!? and 
does not require the lessee to rebuild worthless build- 
ings which are destroyed without any negligence 
on his part;+® nor does it prevent the removal 
of fixtures and appliances properly removable.1* 
But it requires the mine to be kept in a reasonably 
good, workable condition, and to be so surrendered 
up at the expiration of the lease.1® 

A covenant to deliver up 
the premises in as good a condition as when entered 
upon does not release the lessee from the perform- 
ance of a specific covenant to remove refuse;'® 
but he is not bound to remove rubbish and spawls 
which had accumulated upon the premises at the 


Removal of refuse. 


10. East Sioux Falls Quarry Co. v. 
Wisconsin Granite Co., Supra; Roberts 
Coal Co., Inc. v. Corder Coal Co., (Va.) 
129 SH 341. 

11. Henderson Min., etc., Co. v. 
Nicholson, (Ky.) 126 SW 139. 

{a] Inspection.—(1) Where the 
issue is whether the lessee of a coal 
mine and appliances returned them 
in better condition than when re- 
ceived as required by the lease, it is 
proper to order the lessee to go on 
the property and pump out the water 
in the mine, so as to allow an inspec- 
tion. Henderson Min., etc., Co. _v. 
Nicholson, (Ky.) 126 SW 139. (2) In- 
spection of mining property generally 
see supra §§ 521-527. } 

12. Junction Min. Co. v. Spring- 
field Junction Coal Co., 222 Ill. 600, 
78 NE 902 [aff 122 Ill. A. 574]. s 

13. Junction Min. Co. v. Spring- 
field Junction Coal Co., supra. 

14. Timlin v. Brown, 158 Pa. 606, 
28 A 236; Beaufort v. Bates, 3 De G. 
BR. & J. 381, 64 EngCh 300, 45 Reprint 
$26; Rolleston v. New, 4 Kay & J. 640, 
70 Reprint 266. 

{a] Rule applied.—A _lessee’s 
promise to give up the mine ina good, 
workmanlike condition, does not bind 
him for the value of a removed der- 
rick, which he had at first used at 
the shaft; but later abandoned for a 
Timlin v. Brown, 158 Pa. 606, 
28 A 236. 

Removal of improvements generally 
see supra § 621. ; 

15. Ill—Junction Min. Co;! ove 
Springfield Junction Coal Co., 222 Tl. 
600, 78 NE 962 [aff 122 Ill. A. 574]; 
Walker v. Tucker, 70 Ill. 527. 

Iowa.—Randolph v. Halden, 44 
Iowa . 327. 

N. J.—Keeler v. Green, 21 N. J. Eq. 
27 


Pa.—Timlin v. Brown, 158 Pa. 606, 
28 A 236; Trout v. McDonald, 83 Pa. 
144; Griffin v. Fellows, 81* Pa, 114. 

Eng.—Jegon v. Vivian, L. R. 6 Ch. 
742, 17 ERC 848; Martin v. Porter, 5 
M. & W. 351, 151 Reprint 149,17 ERC 
841. 

[a] Reinstatement of machinery. 
—Where the lease gives the lessee 
the right to remove machinery from 
the place where: it was located to such 
place on the premises as he might 
deem best, and binds him to sur- 
render the premises, at the end of the 
term, in good condition as an entire 
mining property, and during the term 
the lessee removes machinery from 
one shaft on the premises and places 
it in another, he is not required to 
reinstate the machinery in the for- 
mer shaft at the expiration of the 
term. Junction Min. Co. v. Spring- 
field Junction Coal Co., 222 Ill. 600, 
78 NE 902 [aff 122 Ill. A. 574]. 

[b] Removal of pillars.—A con- 
tract to leave the mine in good work- 
ing condition is broken by a removal 
of the pillars, notwithstanding the 
coal is exhausted. Randolph v. Hal- 
den, 44 Iowa 327. 

16. East Sioux Falls Quarry Co. v. 
Wisconsin Granite Co., 39 S. D. 301, 


MINES AND MINERALS 


164 NW 77. 

17. Coppinger v. Armstrong, 8 Ill. 
A. 210. 

18. Snyder v. Bassler Limestone 
Co., 66 Pa. Super. 5; Wilson v. Wad- 
dell, 2 App. Cas. 95. 

{a] If it is not restored, the owner 
may complain, but that gives no 
claim to anyone else. Wilson v. Wad- 
dell, 2 App. Cas. 95. 

{[b] Rule applied.—In an action 
for breach of a covenant in the lease 
of a quarry to use stripping to fill 
building lots, the correct measure of 
damages is the reasonable cost to 
plaintif€ to place the stripping where 
the contract provided it should go; 
the effect on the market value of the 
lots from failure to fill them is a col- 
lateral matter in which the court has 
no concern. Snyder v. Bassler Lime- 
stone Co., 66 Pa. Super. 5, 

19. Injuries from mining opera- 
tions in general see infra §§ 899-949. 

Trespass generally see supra §8$ 
450-470. 


20. See Landlord and Tenant §§ 
555-562. 
21. Trabue v. Sanders, 4 Ky. Op. 


1538; Freck v. Locust Mountain Coal, 
etc., Co., 86 Pa. 318; Kishi v. Humble 
Oilwete!; -Co., 0 (Lex. Cive Az) (261 ‘SW 
228; Goodykoontz v. White Star Min. 
Co., 94 W. Va. 654, 119 SE 862. 

[a] Duty imposed to explore. 
Where the lessor not only gives his 
tenant the power, but makes it his 
duty, to explore and mark a theo- 
retical line on his own premises, the 
tenant cannot be treated as a tres- 
passer, if, in an honest attempt to 
ascertain the line, he should chance 
to pass over it, for the right to do 
what is necessary in order to find and 
fix the line is implied in the grant 
by which it is made a boundary, and 
in such a case the lessor can only re- 
cover for improper mining or crim- 
inal negligence. Freck v. Locust 
Mountain Coal, etc., Co., 86 Pa. 318. 

{b] Lessee entering after lease 
terminated.—(1) Where a_lessee’s 
entry to explore for minerals after 
the termination of his lease consti- 
tutes a trespass, the owner is entitled 
as damages to the market value of 
the leasehold rights and privileges in 
the land. Kishi v. Humble Oil, etc., 
Go:, (Tex. Civ. A.))- 261) SW .22'8:. 42) 
The lessor is not entitled to any spe- 
cific sum as damages without a show- 
ing that he had an opportunity to 
lease, and would have accepted it, or 
what he could and would have leased 
his interest in the mineral rights for 
at the time of the trespass. Kishi vy. 
Humble Oil, etc., Co., Supra. 

[c] Nominal damages.—Where the 
proof shows that a lead in a mine 
would not terminate at a point con- 
templated by the parties, but at a 
point wholly impracticable to reach 
the coal to be mined, only nominal 
damages for destruction thereof may 
be recovered, Trabue v. Sanders, 4 
Kye Op. 153; 

22. Burgner v. Humphrey, 41 Oh. 
St. 340; Dyson v. Forster, [1909] A. 
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time of the execution of the lease.’ 

Duty to restore surface. 
vision to that effect in the lease, itis the duty 
of the lessee, when the mines are worked out, to 
restore the surface.1§ 

[§ 623] h. Liability for Damages in General.19 
In accordance with the rules which apply in ease 
of leases in general,?° the lessee may be held liable 
to the lessor for any injury or loss he wrongfully 
causes to the mining property,*+ or to. the surface 
thereof,?? particularly where the lease contains a 
covenant to that effect.** 
excuse for his breach,** the lessee is liable for the 
damages sustained by the lessor by reason of the 
lessee’s breach or failure to perform the covenants 
of the lease,?° such as by his failure to work the 
mine in the manner specified in the lease.?é 
measure of damages for the lessee’s failure to mine 


Where there is a pro- 


Unless there is a sufficient 


The 


w98. 

23. Dyson v. Forster, supra. 

{a] Covenant as to surface.—A 
covenant by which the lessee cove- 
nants with the lessor, and with the 
“owner or owners, occupier or occu- 
piers for the time being” of the sur- 
face, to pay compensation for dam- 
ages caused by working the coal, 
uuder Real Property Act (1845) § 5, 
inures to the benefit of the surface 
owners, although they were not par- 
ties to the lease. Dyson v. Forster, 
[1909)]) As. G...98- 

24. O. K. Jellico Coal Co. v. Parks, 
146 Ky. 674, 143 SW 22; East Sioux 
Falls Quarry Co. v. Wisconsin Gran- 
ite Co., 39 S. D. 301, 164 NW 77. 

{a] Liability not excused.—Injury 
to a rock crusher which was the ordi- 
nary result of its use is not an “ac- 
cident” relieving the lessee of quarry 
claims from liability for damage un- 
der the covenants of the lease. East 
Sioux Falls Quarry Co. v. Wisconsin 
Granite Co., 39 S. D. 301, 164 NW 77. 

Excuses for failure to work mine 
see infra § 627. 

25. Cal.—Northern Light Min. Co. 
v. Blue Goose Min. Co., 25 Cal. A. 282, 
143 P 540. 

Ga.—Republic Iron, ete., Co. v. Nor- 
ris, 25 Ga. A. 809, 104 SE 921. 

Ill.—Stoddard v. Illinois Impr., etc., 
Cost) Tl, £99, 113 Ne 91:3) Tati 195 
THY cA. SATII Sunetion. Min. (Con ive 
Springfield Junction Coal Co., 222 Ill. 
600, 78 NE 902 [aff 122 Ill. A. 574]. 

Ky.—O. K. Jdllico Coal Co. v. Parks, 
146 Ky. 674, 143 SW 22. 

Pa.—Dodson Coal Co. 
258 Pa. 385, 102 A 126. 

S. D.—Hast Sioux Falls Quarry Co. 
v. Wisconsin Granite Co., 39 S. D. 
301, 164 NW 77, 

[a] Burden of proof.—The lessee 
of a stone quarry has the burden of 
proof on the issue, relative to the 
breach of an implied covenant, 
whether the quarry could be operated 
ataprofit. Stoddard v. Illinois Impr., 
ete-,,Co.,, 275 Il. 199, 113 INE 918) [aft 
LO Sal IRCA aA. 

[b] Admissibility of evidence.—In 
an action for breach of covenants of 
a lease demising premises for the 
purpose of quarrying stone, where de- 
fendant failed to use reasonable dili- 
gence in operating the quarry, the 
fact that during defendant’s occupa- 
tion of the premises under the lease 
no stone was removed by him is com- 
petent on the question of damages. 
Stoddard v. Illinois Impr., etc., Co., 
LOS EN Ss Act 4719 patie? 75 oll Ago, ees: 
NE 913]. 

{c] Sufficiency 


v. Deland, 


of evidence. — 


- Where the difficulty of ascertaining 


plaintiff's damage exactly from de- 
fendant’s breach of a mining lease 
arose from such breach, scant atten- 
tion would be paid to defendant’s 


claim that the damage was _ not 
proved with sufficient certainty. 
Northern Light Min. Co. v. Blue 


Goose Min. Co., 25 Cal. A, 282, 143 P 


540. 
26. See infra § 626. 


1020. [40 C.J.] 
coal which he should have mined under the lease is 
the difference between the stipulated royalty on such 
coal and its value in the mine.”’ 

Mining in wrong property or taking wrong min- 
eral. Under a lease of particular mineral land at a 
fixed price for the mineral mined, the lessor cannot 
recover in covenant for mineral mined in land not 
embraced in the lease, the liability being in tres- 
pass.28 On the other hand, if the lessee takes mineral 
which under the terms of the lease he has no right 
to mine, ‘he will be liable not only for the value of 
such mineral,?® but also for damages to buildings 
by reason of such wrongful mining,®® and may be 
enjoined from continuing such mining.*+ : 

Condition precedent. Where a lessee contracts 
to mine for a specified term, and discontinues the 
work before the end of the term, the lessor is not 
required to work the ground or obtain another lessee 
to do so as a condition of recovering damages for 
defendant’s breach.*? 

Defenses. It is no defense to a lessee’s lability 
for a breach of his mining lease that the lessor sub- 
sequently employed him to do mining work,*? unless 
the employment agreement relates to the lease and 
was intended to modify it.*4 But it is a good de- 
fense that he had been rejeased from liability under 
the lease*® or that the lessor otherwise had waived 
any right to damages for failure to operate by tak- 
ing possession of the property.*® 

[§ 624] i, Obligation to Develop or Work®’—(1) 
In General. The obligation to work a mine is not 
devolved upon a lessee merely by force of the demise 

27. Lyon v. Miller, 24 Pa, 392. Min. Co., 185 Mich. 

28. Lyon v. Miller, supra. 

29. Burgner v. Humphrey, 41 Oh. 
St. 340. 


30. Burgner v. Humphrey, supra. 
Liability for injuries by removal of 


lateral or eal aarp support generally 

see infra §§ 920-942. 
81. Verdolite Co. v. Richards, 7 
See generally 


iINorth. \Co,;) \CBa;) 113. 


ERC 843. 
3o. Niles Land 
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Iron Co., 234 Fed. 294, 148 CCA 196. 

40. U. a rites Vaucoay 
grounds 207 Fed. 237, 124 CCA 507]; 
St. Louis Union Trust Co. v. Galloway 
193 Fed. 106 [aff 201 Fed. 


me 
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in the absence of an express or implied covenant 
therein to that effect;*% and where a ground rent is 
paid and accepted without objection for a part of 
the time, it amounts to a practical construction of 
the lease by the parties as not requiring continuous 
mining operations.*® Many, if not most, mining 
leases, however, either by an express covenant or by 
necessary implication, impose upon the lessee the 
obligation of exploring, testing, and working the 
mine or minerals, the nature and extent of the obli- 
gation depending upon the terms of the particular 
lease.t? In the absence of a provision to the con- 
trary a covenant that the lessee shall work and mine 
the property continuously means continuously to the 
end of the term*! and a covenant to work and carry 
on the mine during the continuance of the lease, 
in a good and workmanlike manner, is a covenant 
for continuous working of the mine.*? 

Implied covenant. In the absence of a provision 
to the contrary, the law implies a covenant on the 
part of the lessee to begin operations within a rea- 
sonable time and continue to develop and work the 
mine in a proper manner and with reasonable dili- 
gence, so that the lessor may receive the compensa- 
tion or income contemplated when the lease was 
made, where under the terms of the lease the rignt 
to mine is granted in consideration of the reserva- 
tion of a certain proportion of the product to the 
lessor,*® or the rent reserved is a certain fixed pro- 
portion of the price of the product which the lessee 
might get and sell,** or a royalty on the amount of 


514, 152 NW 242; [b] Covenant in the nature of con- 
dition. Where a mining lease is 
granted on the consideration that the 
lessee shall observe the covenants 
and conditions thereof, and the les- 
see covenants to prospect the land, 
and in case he discovers a mine pay 
the lessor royalty on the ore mined, 
the covenant to prospect the mine is 
in the nature of a condition and the 
lessee must proceed with and persist 


Co. v. Chemung 
Otel: 


[rev on other 


Bos 


Supra § 506. 

{a] Thus, where a lessee was only 
entitled to mine soapstone on the 
leased premises, but took out other 
minerals of commercial value, equity 
will enjoin him from continuing to 
mine such other substances. Verdo- 


lite 'Go:* v2 “Richards; 7 “North; 7 Co, 
(Pa.) 113. 

32. Northern Light Min. Co. v. 
Blue Goose Min. Co., 25 Cal. A. 282, 
143 P 540. 

33. Northern Light Min. Co. v. 
Blue Goose Min. Co., supra. 

34. Northern Light Min. Co. v. 
Blue Goose Min. Co., supra. 

35. Atwood vy. Lockhart, 208 Ky. 


176, 270 SW 730. 

[a] Pleading of release.—In a 
lessor’s suit for damages for the les- 
sees’ failure to operate a mine and oil 
lease, the lessees’ answer that with 
the lessor’s consent the lease had 
been assigned to another who as- 
sumed the lessees’ obligation there- 
under, and that the lessor had re- 
leased them from liability under the 
lease for a valuable consideration is 
sufficient. Atwood v. Lockhart, 208 
Ky. 176, 270 SW 730. 

[b] Release as question of fact.— 
Atwood y. Lockhart, 208 Ky. 176, 270 
SW 730. 

Release from liability for. rent or 
royalty see infra §§ 644, 645. 

36. O, K. Jellico Coal Co. v. Parks, 
146 Ky. 674, 148 SW 22. 

Waiver of forfeiture generally see 
infra § 631. 

37. Obligation to mine stipulated 
quantity see supra § 618. 

Under oil or gas leases see infra 
§§ 680-692. 

3s. Downing Vv. Rademacher, 
(Cal.) 62 P 1055; De Grasse v. Verona 


1022, 119 CCA 294]; Belsea v. Tindall, 
190 Fed, 440, 111 CCA 244. 

Ark.—Mansfield Gas Co. yv. Parkhill, 
114 Ark. 419, 169 SW 957. 

Cal.—Northern Light Min. Co. v. 
Blue Goose Min. Co., 25 Cal. A. 282, 
143 P 540. 

Fla.—Hiller v. Ray, 59 Fla. 285, 52 
S 623, 20 AnnCas 1162. 

Ill.— Stoddard v. Illinois Impr., etc., 
Co., 205 Tll. A. 258. 
Ind.—Ingle vy. Bottoms, 160 Ind. 73, 
66 NE 160. 

Mich.—De Grasse v. Verona Min. 
Co., 185 Mich. 514, 152 NW 242. 

Okl.—Cotner v. Mundy, 92 Okl. 268, 
21:9) TP. 320. 

R. I.—Ellis v. Swan, 88 R. I. 534, 96 
A 840. 

Wis.—Loveland v. Longhenry, 145 
Wis. 60, 129 NW 650, 140 AmSR 1068. 

Eng.—Hckersley v. Wigan Coal, 
etc.) Co.;l03) Es I Rep Ne S468: 

. Austr. — Merewether v. Scottish 
eR Min. Co., 4 Austr. C. L. R. 

3 


{a] MTlustration of implied obliga- 
tion.— Where the lessor of land for 
the purpose of taking phosphate rock 
of a specified character and volume 
therefrom does not covenant that the 
rock actually exists in the land, and 
the lessee does not covenant actually 
to find the rock, but the contract con- 
templates the existence of the rock 
and a search for it by the lessee, 
there is an implied obligation upon 
the lessee to make a reasonable effort 
to find the rock in the land, and what 
is such effort depends upon the fair 
and just requirements of the enter- 
prise to be determined as a fact by 
application of practical experience. 
Hiller v. Ray, 59 Fla. 285, 52 S 6238, 20 
AnnCas 1162. 


in prospecting with reasonable dili- 
gence and continuity of effort. Love- 
land v. Longhenry, 145 Wis. 60, 129 
NW 650, 140 AmSR 1068. 

_ [ce] The term “pay dirt,” as used 
in a placer mining lease requiring 
the lessees to remove all “‘pay dirt as 
low as two cents per pan,” is con- 
strued in the light of all the sur- 
rounding circumstances and condi- 
tions pertaining to the working of 
the claim as not meaning all dirt in 
the mine averaging two cents per 
pan, but all such that it would pay to 
mine by the use of minerlike meth- 
ods. Belsea y. Tindall, 190 Fed. 440, 
111 CCA 244. 

41. Zelleken v. Lynch, 80 Kan, 746, 
104 P 563, 46 LRANS 659. 

42. Walker v. Tucker, 70 Ill. 527. 
But see Jegon v. Vivian, L. R. 6 Ch. 
742, 17 ERC 848 (as a covenant to 
work and carry on the mine in a 
proper and workmanlike manner, in 
a lease reserving a dead or sleeping 
rent for the premises, and also pro- 
viding for a royalty on the amount 
of product mined, is not a covenant 
to continue working or one from 
which a covenant to continue working 
can be implied). 8 

43. Cotner v. Mundy, 92 Okl. 268, 
219 P 321; Guth’s App., (Pa.) 5 A 728; 
Koch’s App., 93 Pa. 434. 

44 Brainerd v. Arnold, 27 Conn. 
617; Benavides v. Hunt, 79 Tex. 383, 
15 SW_396: Shenandoah Land, ete., 
Co. v. Hise, 92 Va. 238, 23 SH 308. 

[a] “The case is analogous to the 
letting of land upon shares, as it is 
termed, where it would hardly be 
claimed that it is optional with the 
lessee whether he will cultivate the 
land or not. The very nature of the 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number 
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mineral mined.*® In the absence of an express pro- 
vision fixing the time for beginning and performing 
mining operations in such cases an implied covenant 
arises to exercise the mining rights within a reason- 
able time ;#* and although the lease provides that, if 
the lessee shall elect to mine, he shall do so within 
a given period of years, this does not give him the 
whole of such period to commence removing it.‘7 

L Explore or pay cash. Under some leases the lessee 
is given the option of exploring and testing the land 
for mineral for a specified period or of paying a 


specified sum.*8 
[§ 625] (2) Character of Work. 


specifies the character or manner of work to be 
done,*® the obligation to work the mine may include 
the doing of any work necessary to the proper and 
convenient use of the mine,°° such as the making 
of gangways,°! the removal of refuse,®? and the se- 


contract in these cases implies that 
the property leased is to be culti- 
vated for the mutual benefit of the 
lessor and lessee.” Brainerd v. Arn- 
old, 27 Conn. 617, 627. 

45. Ark.—Choctaw Oil Co. v. John- 
son, 133 SW 841; Mansfield Gas Co. v. 
Alexander, 97 Ark. 167, 133 SW 837. 

Ill.— Stoddard v. Illinois Impr., etce., 
Co., 275 Ill. 199, 113 NE 913 [aff-195 
Ill A. 471]; Stoddard v. Illinois 
Impr., ete., Co.,°205 Ill. A. 258. 

Iowa.—Price v. Black, 126 Iowa 
304, 101 NW 1056. 

Ky.—United Min. Co. v. Morton, 174 
Ky. 366, 192 SW 79; Killebrew  v. 
Murray, 151 Ky. °345, 151 SW _ 662; 
Breckenridge Asphalt Co. v. Richard- 
son, 147 Ky. 834, 146 SW 487. 

N. C.—Conrad v. Morehead, 89 N. C. 
31 


Okl.—Cotner v. Mundy, 92 Okl. 268, 
219 P 321, 323 [cit Cyc]. 


Pa.—Arnold v. Cramer, 41 Pa. 
Super. 8. ; 
Va.—Clintwood Coal Corp. v. Tur- 


ner, 133 Va. 464, 114 SE 117. 
W. Va.—Hamrick v. Nutter, 93 W. 
Was 115; 26 SR) 75 


Wis.—Loveland vy. Longhenry, 145 
Wis. 60, 129 NW 650, 140 AmSR 
1068. : 

Eng.—Sharp v. Wright, 28 Beav. 
150, 54 Reprint 323. 

46. Killebrew v. Murray, 151 Ky. 
345, 151 SW 662; Maxwell v. Todd, 


112 Ne CG? 677, 16 SB) 9265) Conrad vy. 
Morehead, 89 N. C. 31; Clintwood Coal 
Corp. v. Turner, 133 Va. 464, 114 SH 
117, 121 [quot Cyc]; Rohrer Iron Co. 
v. Trout, 83 Va. 397, 2 SE 713, 5 Am 
SR 285; Chandler v. French, 73 W. 
Va. 658, 81 SE 825, LRAI915B 561; 
Starn v. Huffman, 62 W. Va. 422, 59 
SE 179; Bluestone Coal Co. y. Bell, 
SoewWe Varco 18 SH 493.) (See Price 
v. Nicholas, 19 F. Cas. No. 11,415, 4 
Hughes 616 (where a lessee was al- 
lowed a fixed period in which to com- 
mence operations, in default of which 
the lease should be canceled). 

[a] Where the lessee inferentially 
fixes a year or eighteen months as the 
time for beginning work, such period 
must be considered a reasonable time. 
Killebrew v. Murray, 151 Ky. 345, 151 
SW _ 662. ; 

47. McColl v. Bear Creek Coal Min. 
Co., 162 Iowa 491, 148 NW 532. 

48. Hollister v. Sweeney, 88 Minn. 
100, 92 NW 525. 

[a] Option to explore or pay cash 
under contract for lease.—Under a 
contract giving the exclusive right to 
enter on the lands and explore for 
jron ore for six months, and the right 
to a mining lease for fifty years, upon 
a consideration of three thousand dol- 
lars, defendants agreeing to enter 
upon the land on a certain day, and 
begin their explorations and prose- 
eute the work until the six months’ 
term expired, and that if defendants 
should perform their part of the con- 
tract plaintiffs should release them 
from their obligation to pay the three 
thousand dollars, and that such _per- 
formance of the exploring lease 
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curing of drainage.®§ 
mine usually requires actual mining operations;°* 
but where the mine at the time of the lease is in 
such a condition as to require a large expenditure 
to start actual production, the clause requiring oper- 
ation within a specified time requires the lessee 
merely to begin to put the mine in shape.®5 

Shafts or openings. 
may be merely to work out existing shafts,°* with 
an option to open new shafts.57 
simply provides that the lessor has leased all the 
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A provision for working the 


The obligation of the lessee 


Where the lease 


mineral underlying his land and does not expressly 


Unless the lease 


gence.°§ 


should be considered a payment of 
the three thousand dollars but if they 
failed so to do the three thousand 
dollars should be payable as_ liq- 
uidated damages and as a considera- 
tion for the exploring lease, defend- 
ants obligated themselves to pay 
three thousand dollars in cash or in 
lieu thereof to perform the specified 
work of exploration and testing the 
land for iron ore. Hollister v. Swee- 
ney, 88 Minn. 100, 92 NW 525. 

In oil and gas leases see infra §§ 
688-691. 

49. See infra § 626. 

50. Miller v. Chester Slate Co., 129 
Syl Or ae Os 

{a] Adopting new ways of reach- 
ing coal.—Under a provision that the 
lease shall be treated as abandoned 
if the lessee shall let the bank lie idle 
for a year, while the entry or drift 
to the bank is a means by which to 
take out the coal and the lessee may 
use the entry, platform, and private 
roads leading to it, he may adopt new 
ways of reaching the coal. Tiley v. 
Moyers, 25 Pa. 397. 

51. Miller v. Chester Slate Co., 129 
Pa. 81, 18 A 565. 

‘52. Miller v. Chester Slate Co., 
supra; East Sioux Falls Quarry Co. v. 
Wisconsin Granite Co., 39 S. D. 301, 
164 NW 77. 

{a] MTlustration.—Where a lessee 

quarries knew that refuse had 
accumulated when the lease was 
made, and removal of refuse was 
necessary properly to operate the 
aquarries, he assumed the burden to 
remove original refuse when he cove- 
nanted to remove similar refuse from 
his own operations. East Sioux Falls 
Quarry Co. v. Wisconsin Granite Co., 
39 S. D. 301, 164 NW 77. 

Right to refuse see supra § 616. 

53. Miller v. Chester Slate Co., 129 
Pa. 81, 18 A 565. 

{a] The words “working the quar- 
ry” in a provision for the forfeiture 
of a lease for not working the quarry 
for a designated period embraces the 
removal of water which has flooded 
the pit. Miller v. Chester Slate Co., 
129 Pa. 81, 18 A 565. 

54. Island Coal Co. vy. Combs, 152 
Ind. 379, 53 NE 452; Davis v. Moss, 
38 Pa. 346. 

[a] MNllustrations.—(1) A lease, re- 
serving a royalty on the output as 
rent, and requiring the lessee within 
a specified time to commence the 
work of developing the coal by cer- 
tain work, requires actual mining op- 
erations to be commenced within the 
time specified, and the mere erection 
and equipment of shafts and mines 
by which coal might be mined is in- 
sufficient. Island Coal Co. v. Combs, 
152 Ind. 879, 53 NE 452. (2) Under a 
provision that if the lessee shall 
cease operations for a certain period 
the lease shall be void, a mere entry 
by the lessee from time to time to 
clean an engine on the premises after 
mining operations have been sus- 
pended is not a continuance of mining 
operations such as is required by the 


of 


‘Begin operations.’’ 


require the sinking of shafts, the lessee is not bound 
to open the mine by means of a shaft on the lessor’s 
land, but may do so by means of a shaft and drift 
from other land, provided he uses reasonable dili- 


A provision requiring the 
provisions Davis v. Moss, 38 Pa. 


55. Cypress Creek Coal Co. v. 
Boonville Min. Co., 194 Ind. 187, 142 
NE 645. 

{a] Thus, where coal mined on 
land is not being operated at the time 
of the execution of the lease, and had 
been partially dismantled, making 
a large expenditure necessary to put 
the mine in a condition for operation, 
a provision requiring the lessee to 
begin “operation” within six months 
from the date of the lease does not 
require the lessee to begin the actual 
production of coal within the re- 
quired time, but merely requires him 
to begin to put the mine in shape, 
“operation” being defined as a “series 
of acts to effect a certain purpose.” 
Cypress Creek Coal Co. v. Boonville 
Min. Co., 194 Ind. 187, 142 NE 645. 

56. Van Meter vy. Chicago, etce., 
eet Min. Co., 88 Iowa 92, 55 NW 

_(a] Mlustration.—Under a lease 
giving a company the exclusive right 
to test, open, and remove coal from 
certain lands, and to abandon them 
if the coal should become unprofita- 
ble to work, and providing that “it 
is not the intention or expectation” 
of the company ‘“‘to enter upon the 
surface of any of the lands covered 
by this lease, but to work the coal 
therefrom through the now existing 
shafts,’ the company “reserving the 
right to use any part of said sur- 
face only in case of unforeseen con- 
tingencies which may arise, rendering 
it necessary and profitable to do so,” 
there was no obligation to open new 
shafts before exercising its judgment 
to abandon, but an obligation only to 
work out the existing shafts. Van 
Meter v. Chicago, etc., Coal Min. Co., 
88 Iowa 92, 55 NW 106. 


57. Van Meter v. Chicago, ete., 
Coal Min. Co., supra. 
58. Millar v. Mauney, 142 Ark. 


486, 219 SW 1028, 1031 [quot Cyc]; 
King v. Edwards, 32 Ill. A. 558; Jegon 
Vv. (Vivian, oR 6) Ch. 742717 ERC 
843; Lewis v. Fothergill, L. R. 5 Ch. 
103, 17 ERC 766; Wheatley v. West- 
minster Brymbo Coal Co., L. R. 9 Eq. 
538, 17 ERC 827; James vy. Cochrane, 
7 Exch. 170, 155 Reprint 903 [aff $ 
Exch. 556, 155 Reprint 1472]; Whal- 
ley v. Ramage, 10 Wkly. Rep. 315. 

{a] Tlustration.—A lease on land 
for the purpose of testing the dirt 
for diamonds and for developing a 
diamond mine thereon, providing for 
cancellation in case of abandonment 
or cessation of work for three 
months, supplemented by a_ subse- 
quent agreement giving the lessee a 
right to adopt the underground sys- 
tem of mining, gives the lessee the 
right to sink a shaft running into 
the property starting at a point out- 
side of the leased premises. Millar 
v. Mauney, 142 Ark. 486, 219 SW 
1028, 1031 [quot Cyc]. 

Use of premises in connection with 
puaoent mines in general see supra 
§ 612. 
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lessee to ‘‘begin operations’’ within a specified pe- 
riod means the preparation of necessary timbers, 
prospecting, the location of shafts, placing of ma- 
chinery, ete., in preparation for the actual mining 


operations.°° 
Keeping entries open. 


mineral not mined.®t 


59. Cox v. Miller, 206 Mo. A. 576, 
227 SW. 652. , 

60. Junction Min. Co. v. Spring- 
field Junction Coal Co., 222 Ill. 600, 


TaN) 902) Paffi122 Tl. A. 574). +. 
61. Junction Min. Co. v. Spring- 
field Junction Coal Co., supra. 
62. Ala.—Webb v. Mclarlin, 177 
Ala. 531, 58 S 453. 
Ark.— Griffin v. Eustice, 160 Ark. 
508, 255 SW 12. 
Colo.—Macon v. Trowbridge, 38 
Colo. 330, 87 P 1147. 
Tll.—Junetion Min. 
field Junction Coal Co., 222 
73) NEY 1902) faff 122° Tl. AY 574); 
Carter v.*Cairo,, ete., R. Co.,. 145 Ill. 
A. 653 [aff 240 Ill. 152, 88 NE 493]. 
Minn.—Thomas Keating Co. v. In- 
Jand Steel Co., 157 Minn. 248, 195 NW 
1016. 


Co. v. Spring- 
222 Till. 600, 


Wis.—Loveland v. Longhenry, 145 
Wis. 60, 129 NW 650, 140 AmSR 
1068. 

Austr.—Merewether Vv. Scottish 


Australian Min. Co., 4 Austr. C. L. R. 
95 


3. 

[a] Most modern and approved 
method.—Under a lease of coal lands 
providing that the lessee shall open 
up all mines on the lands according 
to the most modern and approved 
method of coal mining, in the ab- 
sence of a limitation restricting the 
lessee to mining coal by the shaft 
method, lessee may abandon the shaft 
method and resort to other methods 
of mining, so long as such mining 
is according to the most modern and 
approved method of coal mining. 
Griffin y. Eustice, 160 Ark. 508, 255 
Sw 12. 

{b] "Treating ore—Where, in an 
iron ore mining lease under a modify- 
ing agreement permitting stripping 
and open pit mining, it is contem- 
plated that lean ore might be re- 
moved from the premises for the 
purpose of treating it so as to make 
it merchantable if practicable, but 
if, by the use of proper machinery 
and appliances in a workmanlike 
manner according to good engineer- 
ing, it is found that merchantable 
ore cannot be produced profitably, the 
lessee is not obligated to treat the 
ore deposited in the dumps. Thomas 
Keating Co. v. Inland Steel Co., 157 
Minn. 243, 195 NW 1016. 

[ec] Removal of machinery. — 
Where the lease gives to the lessee 
the right of removing the machinery 
from place to place on the premises, 
and at the beginning of the lease a 
shaft is, by reason of age, so defec- 
tive that the mine cannot be oper- 
ated by means thereof, the lessee may 
take steps to convert another shaft 
on the premises into a hoisting shaft, 
and may remove thereto all the avail- 
able machinery from the former 
shaft. Junction Min. Co. v. Spring- 
field Junction Coal Co., 222 Ill. 600, 
78 NE 902 [aff 122 Ill. A. 5741. 

63. Colo.—Macon y, Trowbridge, 
38 Colo. 330, 87 P 1147. 

Tll.— Junction Min. Co. v. Spring- 
field Junction Coal Co., 222 Ill. 600, 78 
NE 902 [aff 122 Ill. A. 574]; Carter 
Vv. Calrometc., RK. Co; M450 Til: (A. 658 
Taff 240 Tll. 152, 88 NE 493]. 

Ky.—Trabue v. Sanders, 4 Ky. Op. 


153. 

Mihn.—Thomas Keating Co. v. In- 
land Steel Co., 157 Minn. 248, 195 
NW 1016. 


The lessee is not required 
to keep open entries in the mine, which had been 
worked out at the time of execution of the lease, or 
which are opened and worked out by the lessee dur- 
ing the tenancy,®® except such as afford access to 
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[8§ 625-626 


[§ 626] (3) Manner of Work. Where the lease 
specifies the manner in which the mine is to be 
worked, the lessee is bound to work it in the manner 
specified,°? or be lable for such damages as the 
lessor has sustained by reason of his failure: to do 
It is usual for mining leases to contain a 
covenant on the part of the lessee to work the mine 
in a proper and workmanlike manner,®* or as ex- 
pressed in some leases, in a minerlike fashion,** 
or ‘‘mine-fashion,’’®* or in the usual and customary 


manner,®’ Other covenants on the part of the lessee 


Pa.—Dodson Coal Co. v. Delano, 
258 Pa. 385, 102 A 126; Heckscher v. 
Sheafer, 10 Pa. Cas. 221, 14 A 53. 

IKng.—Marker v. Kenrick, 13 C. B. 
188,. 76 HCL 188, 188 Reprint 1169. 

Austr.—Merewether — v. Scottish 
Australian Min, Co,, 4 Austr. C. L. R. 
953. 

[a] Rule applied.—A lessor of a 
mine may maintain an action against 
his lessee for an injury to the re- 
version by improperly working the 
mine, notwithstanding the injury is 
also a breach of the lessee’s cove- 
nant unon which the lessor might 
have sued. Marker v. Kenrick, 13 
Cc. B. 188, 76 ECL 188, 138 Reprint 


1169. 

{b] In West Virginia, under Code 
(1913) c 99 § 16a (§ 4376), the lessor 
in a coal mining lease may maintain 
assumpsit for a breach of the les- 
see’s covenant properly and dili- 
gently to develop the mine property. 
Hamrick v. Nutter, 93 W. Va. 115, 116 
SE 75. 


claim 


Pleading breach as counter- 

in an action against the lessor. 
Macon v. Trowbridge, 388 Colo. 330, 
Spey su abe yy 


[dad] Statement of claim.—(1) In 
an. action for breach of express 
covenants of a lease relating to the 
maintenance of coal pillars, a state- 
ment of claim did not state a cause 
of action, where it did not appear 
that plaintiff was a party to the 
lease. Dodson Coal Co. v. Delano, 
258 Pa. 385, 102 A 126. (2) An ac- 
tion for breach of express covenants 
of a lease relating to the maintenance 
of coal pillars could not be main- 
tained on the theory that plainti# 
claimed for breach of implied cove- 
nant of quiet enjoyment, where no 
such claim was averred in the state- 
ment of claim. Dodson Coal Co. v. 
Delano, 258 Pa. 385, 102 A 126. 

[e] Evidence.—Under a provision 
that the mine was to be worked in 
the most workmanlike manner ac- 
cording to the most approved manner 
of mining, evidence to show what the 
lessee understood these words to 
mean, and that after the execution of 
the lease and before and after sales 
of the surface lands he authorized 
the “robbing back” of the pillars, be- 
lieving that the lease called for it, 
was not admissible. Heckscher y. 
Schafer, 10 Pa. Cas. 221, 14 A 58. 

[f] Damages recoverable.—W here 
a lease of a coal mining property 
binds the lessee so to conduct its 
operations that, at the expiration of 
the term, the entries, approaches, or 
means of access to the coal not then 
mined, and the means of hoisting the 
coal to the surface, shall be unob- 
structed, and an escape way is ob- 
structed by the negligence of the 
lessee, and the escape way had ex- 
isted before the execution of the 
lease, and the lessor had an ease- 
ment through the lands of another 
therefor, the lessor is entitled to 
recover aS damages only the cost to 
it for opening the escape way, and 
he cannot claim damages arising 
from the purchase by him of land for 
a right of way for the escape way. 
Junction Min. Co. vy. Springfield 
Junction Coal Co., 222 Ill. .600, 78 
NE 902 [aff 122 Ill. A, 574]. 

Liability for damages generally see 
supra § 623. 


64 St. Louis Cons. Coal Co. v. 
Schafer, 135 Ill. 210, 25 NE ‘788 [aff 
31 Ill. A. 364]; Wilms v. Jess, 94 Ill. 
464, 34 AmR 242; Walker v. Tucker, 
70 Ill. 527; Roberts Coal Co., Ine. v. 
Corder Coal Co., (Va.) 129 SE ‘341; 
Jegoniwe Vivian, (LOR. 6) Ch. 42" 17 
ERC 843; Lewis v. Fothergill, L. R. 
5 Ch. 103, 17 ERC 766; Quarrington 
v. Arthur, 10 M. & W. 3385, 152 Re- 
print 498. 

{a] This does not mean the best 
possible mode of working for the 
1essor; but for a lessee simply to dig 
and work as much as he ean get, 
regardless of the future, will be con- 
strued as an improper and unwork- 
manlike mode of operating. Lewis y. 
rPylappeah toy pe eb (Ch. L032, ORC 


[b] Breach of covenant.—A cove- 
nant to “work the mine in a sound, 
safe and workmanlike manner, so as 
not to ruin the works,” is broken by 
allowing the mine to fill with water 
and remain in that condition to the 
injury of the mine. St. Louis Cons. 
Coal Co. v. Schafer, 135 Ill. 210, 25 
NE 788 [aff 31 Ill. A. 364]. 

65. Macon v. Trowbridge, 38 Colo. 
330, 87 P 1147. 

_{a] Dlustration.—Where the lease 
binds the lessee to work and develop 
the premises in a minerlike fashion, 
and in a manner conformable to good 
and economical mining, and so as to 
take out the greatest amount of ore 
possible, and to do a certain amount 
of work in each month, with the pro- 
vision that failure to do so will be 
a violation of the covenants of the 
lease, it is not optional whether he 
will comply with the requirements as 
to working and developing, so that 
his failure to comply merely entitles 
the lessor to avail himself of the 
opportunity to forfeit the lease, but 
it imposes on the lessee the obliga- 
tion to work the mine in the manner 
specified. Macon v. Trowbridge, 38 
Colo. 330, 87 P 1147. 

66. Belsea y. Tindall, 190 Fed. 440, 
111 CCA 244, 

[a] Question of fact.— Whether 
the lessee of a placer mining claim 
worked it “mine-fashion” as required 
by the lease is held a question for 
the jury under the evidence, in an 
action of ejectment by the lessors 
based on an alleged failure to do the 
work in accordance with the terms 
of the lease. Belsea vy. Tindall, 190 
Fred. 440, 111 CCA 244, 

67. Thomas Keating Co. v. Inland 
Steel Co., 157 Minn. 243, 195 NW 1016; 
Abinger v. Ashton, L.. R. 17 Hq. 358. 

[a] Construction.—A provision in 
a mining lease running for a long 
term of years, requiring the mine to 
be worked in the usual and custom- 
ary manner, must be construed to 
mean the usual and customary man- 
ner at the time the working is done 
and not at any subsequent period 
when mining methods may have 
greatly changed, and lower grades 
of ore could be mined at a profit. 
Thomas Keating Co. v. Inland Steel 
Co., 157 Minn. 248, 195 NW 1016. 

[b] Upper and lower mines and 
seams.—Where certain pits or mines, 
together with higher and intervening 
mines, were demised to lessees with 
the covenant that they should work 
and carry on the mines with their 
utmost skill and ability, and the best 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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§§ 626-627 


sometimes found in mining leases or implied therein 
are that he will properly support and timber the 
mine®’ and that he will not flood it.® 

Waste. Unless otherwise provided there is an im- 
plied covenant that the lessee will exercise such 
care and diligence as is reasonably necessary to pro- 
tect the inheritance against waste and destruction.’® 

[§ 627] (4) Excuses for Breach of Obligation.” 
Where the lessee covenants to work the mine during 
the continuance of the lease, he is liable for a breach 
of covenant if he does not work it,’? notwithstand- 
ing it may be beyond his power to do so,** unless his 
failure is caused by some facts or circumstances 
that could not have been contemplated by the par- 
It has been held that the lessee is not excused 
from his obligation as to mining operations or from 
working the mine with reasonable diligence by rea- 
son of the fact that the mining has become more 


ties.74 


and most effectuai manner, according 
to the common mode and usual prac- 
tice of carrying on coal works, etc., 
the lessees were entitled to work 
any of the mines without working 
all, or all they had commenced to 
work, as according to the evidence it 
was a common practice in the dis- 
trict to work a lower seam of coal 
before working a higher, and that a 


pill ‘to restrain the lessees from 
working in these ways would not 
lie. Abinger v. Ashton, L. R. 17 Eq. 
358. 

68. Iowa.—Randolph vy. Halden, 44 
Iowa 327. 


Ky.—Trabue v. Sanders, 4 Ky. Op. 
153. 

N. J.—Thomas Iron Co. v. Allen- 
town Min. Co., 28 N, J. Eq. 77. 

Pa.—Miles v. New York, ete., Coal 
Co... 260) Pa,-t47,, 95 AU397;- Trout. vi. 
McDonald, 83 Pa. 144. 

W. Va.—Goodykoontz v. White Star 
Min. Co., 94 W. Va. 654, 119 SE 862. 

ing.—Hodgson v. Moulson, 18 C. BL. 
N. S. 332, 114 BCL 332, 144 Reprint 
472; Glasgow v. Hurlet, etc, Alum 
Coke 3) Ee pies Cas.26,) 10) Reprint 10; 
Shaw v. Stenton, 2 H. & N. 858, 157 
Reprint 353; Dugdale v. Robertson, 3 
Kay & J. 695, 69 Reprint 1289. 

{a] Construction of stipulation.— 
A stipulation for leaving pillars to 
support the surface in the event of a 
termination of the lease has reference 
exclusively to a determination prior 
to the removal of all the coal, so that 
future mining operations could be 
conducted. Miles v. New York, etc., 
Coal Co., 250 Pa. 147,95 A397. 

{b] Support of main entry.— 
Where a lease permits the lessee to 
mine coal, but requires him to pre- 
serve the “main entry,’ by leaving 
pillars sufficient on either side to 
support it, and “with this exception” 
to removed all coal, etc., the words in 
the form of an exception amount to 
a covenant to preserve the supports 
and leave open the passageway so as 
to preserve the entry itself. Trabue 
v. Sanders, 4 Ky. Op. 153. 

{c] A stipulation for careful and 
skillful mining relates only to the 
manner of working the coal, and does 
not obligate the operating company 
to support the surface. Miles v. New 
Yiorksy ete. Coal. Co."'250 SPak 14795 
A 397. } 

Right to subjacent support gener- 
ally see infra §§ 923-942. 

69. Rolleston v. New, 4 Kay & J. 
640, 70 Reprint 266. 

70. Goodykoontz v. White Star 
Min. Co., 94 W. Va. 654, 119 SE 862. 
See generally Landlord and Tenant 

al 


861. 

[a] Under coal and coke lease,— 
Unless otherwise provided, there is 
an implied covenant in every lease of 
land for coal and coking purposes 
that the lessee will leave nothing un- 
done reasonably necessary to protect 
the inheritance against the waste and 
destruction resulting from his opera- 
tion on the land, and such threatened 
waste which may result from such 


| Chandler v. French, 
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the mineral has 


negligence of the lessee may be en- 
joined. Goodykoontz v. White Star 
Min. Co., 94 W. Va. 654, 119 SE 862. 

71. Liability for damages gener- 
ally see supra § 623. 

72. See generally supra § 623. 

73. Walker v. Tucker, 70 Ill. 527; 
Woodward v. Mitchell, 140 Ind. 406, 
39 NE 437; Gowan v. Christie, L. R. 
2 H. L. Se. 273; Simpson v. Ingleby, 
27_L. T. Rep. N. S. 695. 

[a] The principle applies that, 
when the contract is to do a thing 
which is possible in itself, the promi- 
sor will be liable for a breach there- 
of, notwithstanding it was beyond 
his power to perform it, for it was 
his own fault to run the risk of un- 
dertaking to perform an impossi- 
bility, when he might have provided 
against it by his contract. Walker} 


v. Tucker, 70 Ill. 527. 
rst Ross v. Sheldon, (Ky.) 119 SW 
25. 

[a] Diustration.—In an action to 


cancel a mining lease for failure to 
do work as agreed, the sickness of 
the' lessee and a stringency in the 
money market, preventing his secur- 
ing funds, furnishes reasons why he 
was not as diligent as he should 
have been, and is entitled to weight 
in determining the rights of the par- 


ae Ross y. Sheldon, (Ky.) 119 SW 
75. Morris Coal Co. v. Thompson, 


2eOny vA. 345.419 Ob. Cire Cl Nets: 
346, 34 Oh. Cir. Ct. 627; Charlesworth 
v. Watson, [1906] A. C. 14. 

[a] The destruction of appliances 
without any fault on the part of the 
lessee does not relieve him of his 
obligations. Morris ) Coal -~Coy =. 
Thompson, 2 Oh. A. 345, 19 Oh. Cir. 
Ct. N. S. 346, 34.0Oh. Cir. Ct. 627. 

76. Stoddard v. [Illinois Impr., 
ete:, ‘Co.,,195 Tl; A. 471. faff 275 Til. 
1997 113, NEY 903). 


77. Chandler v. French, 73 W. Va. 
668,. 81 SH) 825, LRAIT9I5B) 561. 
[a] Reasonableness of time.— 


Where the lessee is under an implied 
obligation to commence mining with- 
in a reasonable time, the question of 
the reasonableness of the time is not 
affected by the fact that the land is 
so remote from a railroad that ship- 
ment of the coal is impracticable at 
the date of the lease, where it does 
not appear that the contract was 
made with reference to a particular 
railroad, which had been constructed. 
73 W. Va. 658, 
81 SE 825, LRA1915B 561. 

78 Walker v. Tucker, 70 Ill. 527; 
Vandalia Coal Co. v. Underwood, 60 
Ind. A. 675, 111 NE 329; Wilson v. 
Big Joe Block Coal Co., 134 Iowa 
594, 112 NW 89. 

Exhaustion of mineral as termi- 
nating the lease see supra § 602. 

79. Hanson v. Boothman, 13. East 
22, 104 Reprint 274. 


; [1906] 


‘lease requiring the lessee 


{ore on the land, 


[a] Rule applied.—Where the les- 
sees of land and of coal mines cove- 
nanted forthwith to proceed to sink 
for coal as far as could and ougnt 
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difficult or expensive, without any fault on his part,’® 
or by the fact that he has the right to make use of 
the land for other purposes than mining,’® or by 
the remote distance of the mine from a railroad, 
where the lease is not made with reference to a par- 
ticular railroad.”” 
Sufficient excuses. 
further performance or working of the mine, where 


The lessee is excused from 


become exhausted?® or eannot be 


found ;’® and under some leases, he is excused from 
further performance, as provided for in the lease, 
where the mine cannot be worked or operated at a 
profit,s’ or cannot be carried on with reasonable 
effort and expenditure ;*! or where the specified min- 
eral does not exist in sufficient quantities to permit 
a compliance with the lease;** or where further 
work ts prevented by unavoidable accident.8* Where 
a mining lease provides for work steadily from the 


to be.accomplished, or in default to 
pay so much to the lessor as arbi- 
trators should award, and the lessees. 
gave a bond to the lessor, conditioned 
to perform the award which was 
made, and in an action on the bond 
it was held a sufficient answer that 
the lessees had proceeded to sink for 
coal, etc., in the words of the cove- 
nant, but that none could be found. 
Hanson v. Bootham, 13 Fast 22, 104 
Reprint 274. 

80. Stoddard v. Illinois Impr., etc., 
Co., 275 Ill. 199, 113 NE 918 [aff 195 
Ill. A. 471]; Stoddard v. Illinois. 
Imprciete..~ Con 205) lll Als 25835 Os 
K. Jellico Coal Co. v. Parks, 146 Ky. 
674, 1483 SW 22; Muhlenberg v. Hen- 
ning, 116 Pa. 138, 9 A 144; Jones v. 
Shears, 7 C. & P. 346, 32 ECL 649. 
But see Charlesworth v. Watson, 
A. C. 14 (mo excuse in case 
of absolute covenant to mine). 

{a] Ilustration.—Under a _ lease 
which reserves a royalty on the ore 
mined as rent, and provides that the 
lessee shall mine a certain amount 
of ore each year, ‘‘provided the iron 
ore can be advantageously mined,” 
the lessee€ is not obliged to work the 
mine when the value of the ore at 
the mouth of the mine is less than 
the cost of mining it, since the word 
“advantageously,” so used, is synony- 
mous with “beneficially” or ‘‘profit- 
ably.” Garman v. Potts, 135 Pa. 506, 
19i-eAS_ OTe 

81. Wilson. v. Big Joe Block Coal 
Co., 1384 Iowa 594, 112 NW 89. 

[a] Tllustration.—Where a _ coal 
mining lease provides for its con- 
tinuance until the lessee shall have 
removed all the coal underlying the 
leased premises, the lessee is not 
obliged to continue after the removal 
of all the coal capable of being mined 


-by reasonable effort, and the lessor 


cannot require the lessee to continue 
mining when the same cannot be car- 
ried on with reasonable expenditure 
of money and labor in accordance 
with the methods approved among 
practical miners in that territory. 
Wilson v. Big Joe Block Coal Co.,. 
134 Iowa .594, 112 NW 89. 


82. Big Stone Gap Iron Co. v. 
Olinger, 104 Va. 261, 51 SE 355. 
[a] Burden of proof.—Under a 


to mine 
a minimum number of tons of ore 
a month, provided there was and con- 
tinued to be that much merchantable 
capable of being 
mined at a reasonable cost, the bur- 
den is on the lessee to show that 
there was not on the land merchant- 
able ore capable of being mined at 
a reasonable cost, in order to excuse 
his default, and that an instruction 
limiting the jury to a consideration 
of the testimony of expert witnesses 
as to the merchantableness of the 
ore was properly refused. Big Stone 
Gap Iron Co. v. Olinger, 104 Va. 
261, 51 SE 355. 

83. Wilson v. Big Joe Block Coal 
Co., 134 Iowa 594, 112 NW 89; Morris. 
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date of the lease, weather and season permitting, a 
custom that, in the absence of a contrary provision, 
the lessee might cease work whenever he chooses 


is irrelevant.®+ 


. After suit. In an action to cancel a mining lease 
for failure to do work as agreed, the lessee should 
not be held accountable for failing or refusing to do 
anything under the contract after suit was brought.*® 

[§ 628]. (5) Forfeiture for Breach*°—(a) In Gen- 
As in the ease of other leases,8’ under the 
provisions of many mining leases, a forfeiture of 
the particular lease may be enforced for a breach 
of a condition or covenant by reason of the lessee’s 
failure to develop or work the mine within a limited 
time, or to prosecute the work continuously or with 


eral. 


Vv. smith, 3 Dougl. 279, 26 HCL 188, 
99 Reprint 654. 

{a] Tllustration.—Where a_ coal 
mining lease stipulated that if the 
lessee fails to take out the minimum 
amount he will pay for the same at 
the rate.of five cents per ton, un- 
less he is unavoidably prevented from 
taking out the coal, and at the time 
of the execution of the lease a mine 
had not been opened, and the practi- 
cability of working it had not been 
demonstrated, if unforeseen difficul- 
ties in the operation of the mine pre- 
vented the lessee from operating it 
at a profit or in competition with 
other mines in that vicinity, he was 
not liable for a payment of the speci- 
fied sum per ton for coal not mined. 
Wilson v. Big Joe Block Coal Co., 
134 Iowa 594, 112 NW 89. 

' [b] Remediable accident.—Under 
a covenant in a coal lease to pay a 
eertain proportion of the value of 
nine hundredweight of coal to be 
raised, unless prevented by unavoid- 
able accident from working the pit, 
a plea that defendant was prevented 
by unavoidable accident will not de- 
feat a recovery on the covenant 
where it appears that the accident 
might have been remedied although 
at a greater expense than the value 
of the coal which was to be raised. 
Morris v. Smith, 3 Dougl. 279, 26 ECL 


188, 99 Reprint 654. 
84. Northern Light Min. Co. v. 
Blue Goose Min. Co., 25 Cal. A. 282, 


143 P'540: 
ote Ross v. Sheldon, (Ky.) 119 SW 

86. Forfeiture of mining leases 
generally see supra § 603. 

Waste as ground for forfeiture of 
lease generally see Waste [40 Cye 
535 et seq]. 

87. Forfeiture of lease generally 
see Landlord and Tenant §§ 231- 

88. Ark.—Schmidt-Blakely Coal 
Co. v. Hembree, 134 Ark. 396, 205 SW 
111; Mauney v. Millar, 117 Ark. bss, 
175 SW 402; Choctaw Oil Co. v. John- 
son, 133 SW 841; Mansfield Gas Co. 
v. Alexander, 97 Ark. 167, 133 SW 
837; Cherokee Constr. Co. v. Bishop, 
86 Ark. 489, 112 SW 189. 

Cal.—McIntosh v. Robb, 4 Cal. A. 
484, 88 P 517. 

Colo.—Montrozoma Gold Min. Co. 
v. Thatcher, 19 Colo. A. 371, 75 P 
595; Clear Creek Leasing, etc., Co. v. 
Comstock Gold-Silver Min., ete., Co., 
17 Colo. A. 480, 68 P 1060. 

Ga.—Dunean v. Campbell, 154 Ga. 
824, 115 SE 651. 

Ill.—St. Louis Cons. Coal Co. v. 
Schaefer, 135 Ill, 210, 25 NE 788 
{aff 31 Ill. A. 364]; Wilmington Star 
Min. Co. v. Allen, 95 Ill. 288. 

Ind.—Island Coal Co. v. Combs, 
152 Ind. 379, 53 NE 452; Woodward 
v. Mitchell, 140 Ind. 406, 39 NE 
437 


Iowa.—McColl v. Bear Creek Coal 
Min. Co., 162 Iowa 491, 143 NW 532, 
534 [cit Cyc]. 

Kan.—West v. Brugger, 103 Kan. 
494, 175 P 673. 
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for a breach of 


Ky.—Kentucky Coke Co. vy. Smith, 
207 Ky. 485, 269 SW 558; Killebrew 
v. Murray, 151 Ky. 345, 151 SW 662; 
Kentucky Diamond Min., etc., Co. v. 
Sellers, 143 Ky. 525, 136 SW 1016. 

Mass.—Stockbridge Iron Co. v. 
Cone Iron Works, 102 Mass. 80. 

Mo.—Ace Min., etc., Co. v..R. U. 
Min. Go., 247 SW 172; Brooks’ vy. 
Gaffin, 196 Mo. 3851, 95 SW 418; 
Brooks vy. Gaffin, 192 Mo. 228, 90 SW 
808. 


Pa.—Chauvenet v. Person, 217 Pa. 
464, 66 A- 855, 11 LRANS 417; Davis 
v. Moss, 38 Pa. 346; Moyers v. Tiley, 
32 Pa. 267. 

Va.—Matoaka Coal Corp. v. Clinch 
Valley Min. Corp., 121 Va. 522, 93 
SE 799. 

Wash.—Capps v. Western Tale Co., 
114 Wash. 94, 194 P 554. 

W. Va.—Starn v. Huffman, 62 W. 
Wa. 422, 59 SE 179. 

Wis.—Hummer v. McGee, 141 Wis. 
216, 124 NW 302. 

Eng.—Kinsman v. Jackson, 42 L. 
TERED Me NE Oem toss 

{a] Ilustrations.—(1) Where the 
lessee in violation of the lease makes 
no bona fide effort for about five 
years to mine coal on land leased, 
there is such an abandonment of the 
lease contract that equity will can- 
cel it. Schmidt-Blakely Coal Co. v. 
Hembree, 134 Ark. 396, 205 SW 111. 
(2) Where a mining lease mentions 
no specific term but the lessee cove- 
nants to pay a royalty semiannually 
and that the payments shall begin 
on or before six months from the 
date of the lease the lessee’s delay 
of one and one-half years to operate 
under the lease, and failure to pay 
any of the installments during that 
time, entitles the lessor to a cancel- 
lation. McIntosh v. Robb, 4 Cal. A. 
484, 88 P 517. 

[b] Forfeiture and not abandon- 
ment.—Under a provision that if the 
enterprise Should be abandoned for 
a certain time the lease should be- 
come null and void, the lease is for- 
feited by a failure to begin opera- 
tions within twelve months, over the 
contention that. the enterprise could 
not be abandoned unless it had been 
begun, the intention of the parties 
being that if the operations were not 
entered upon it would be an abandon- 
ment of the enterprise. Woodward 
v. Mitchell, 140 Ind. 406, 39 NE 
437. 

{c] Support of surface.—Where a 
mining lease provides that the les- 
see shall leave sufficient pillars to 
support the roof, and authorizes a 
forfeiture for a breach thereof, such 
stipulation is not a mere covenant, 
but a condition which, if violated, 
defeats the lessee’s estate in the land 
at the election of the lessor. Geer 
v. Boston Little Circle Zine Co., 126 
MoA. 173,.103 SW 151, 

{d] Nonpayment of royalty other- 
wise provided for.—A forfeiture, un- 
der a clause requiring the mining 
to be conducted in a fair and equit- 
able manner, cannot arise from a 
failure so to develop the mines as 
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reasonable diligence,®8 in the absence of facts ex- 
cusing the breach ;*® and it has been held that a lease 
to explore for and take minerals may be forfeited 


the lessee’s implied covenant dili- 


gently to explore and develop.®° But in the absence 
of statute such a forfeiture usually cannot be en- 
forced for a breach of a covenant unless the lease 
contains a proviso for forfeiture or reéntry upon 
such breach,®! or unless the breach amounts to a 
complete abandonment of performance,*? the lessor’s 
proper remedy being by an action at law for the 
breach,®* or by some other appropriate proceeding.®* 
And if the instrument expresses the particular 
causes for which a forfeiture may be claimed it can- 
not be inferred that any other grounds of forfeiture 


to produce the minimum, where the 
nonpayment of the minimum is other- 
wise provided for. West Ridge Coal 
ie v. Von Storch, 5 LackLegN (Pa.) 

{e] Failure to ship.—Under a clay 
and mineral lease reserving royalty 
On every ton shipped, and providing 
for forfeiture if mining, treating, 
and shipping should stop for one 
year, the failure to ship for one 
year is a violation of the lease, and 
works a forfeiture under Civ. Code 
(1910) §§ 3717, 3721, although clay 
was mined and treated within the 


year. Duncan vy. Campbell, 154 Ga. 
824, 115 SE 651. 

89. See supra § 627. 

90. Choctaw Oil Co. v. Johnson, 


(Ark.) 133 SW 841; Mansfield Gas 
Co. v. Alexander, 97 Ark. 167, 133 
SW 837. ' 

Breach of implied covenant as not 
ground for forieiture generally set 
Landlord and Tenant § 234 text and 


note 66. 
Millar, 134 


91. Ark.—Mauney vy. 
Ark. 15, 203 SW 10. 
Ky.—Duff v. Duff, 205 Ky. 10, 265 


SW 305; Continental Fuel Co. v. 
as 182 Ky. 8, 206 SW 8, 10 [quot 
Cyiel. 


Mich.—De Grasse v. Verona Min. 
Co., 185 Mich. 514, 152 NW 24z. 
N. J.—Vanatta v. Brewer, 32 N. J. 


Eq. 268. 

Or.—Grant Chrome Co. v. Marks, 
92. OYs "443" UST (PSss 45-347) eit 
Cyc]. 

Pa.— McKnight Vv. kreutz,, bl Pa 
232. 


W. Va.—Vaughn v. Napier, 92 W. 
Va. 217, 114 SE 526. 

Eng.—Hodgkinson vy. Crowe, L. R. 
10 Ch. 622. 

But see Genet v. Delaware, etc., 
Canal. iCo;.-2) eApp. Dive) 493, sven 
1087 (termination for willful viola- 
tion or implied duties in respect to 
work). 

5 nee generally Landlord and Tenant 

235. 

[a] TDlustration.—Where a _ lease 
of land for twenty years to operate 
it for coal contains no conditions of 
forfeiture or defeasance, and upon 
consideration of the royalties to be 
paid the lessor, it will not be can- 
celed in equity and removed as a 
cloud on the lessor’s title, where the 
lessee has possession and has pro- 
duced some coal and denies aban- 
donment and affirms his intention tu 
equip and mine and operate the prop- 
erty in compliance with the terms 
and provisions of the lease. Vaugh- 
cas v. Napier, 92 W. Va. 217, 114 SE 
o . 

92. Millar v. Mauney, 150 Ark. 
161, 234 SW 498; Mauney v. Millar, 
134 Ark. 15, 203 SW 10. 

5 ore ale generally see supra 

93. Mauney v. Millar, 134 Ark. 
15, 203 SW 10; Duff v. Duff, 205 Ky. 
10, 265 SW 305; McKnight v. Kreutz, 
51 Pa. 232; Vaughan v. Napier, yz 
W. Va. 217, 114 SE 526. 

94. Vaughan v. Napier, supra. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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existed.°® On the other hand, under contracts or 
leases which bind the lessee to test within a certain 
time and upon discovery to work the mines within a 
certain time or within a reasonable time, as the con- 
sideration upon which the lease is granted, and in 
which no rent or other compensation is reserved 
except that depending upon the result of the work 
and mining, the performance of the lessee’s obliga- 
tions is a condition upon which the lease depends 
and therefore the failure to perform the condition 
works a forfeiture of the lease, although there is no 
forfeiture clause therein.°° In such a ease it is 
the duty of the lessee to exercise the mining rights 
conferred in a reasonable time and manner if no 
time is fixed in the instrument for such perform- 
ance,®? and upon a failure so to discharge his duty 
a court of equity may set aside the lease.°8 

Acts not grounds for forfeiture. A forfeiture will 
not be granted where the lessee has developed and 
worked the mine in good faith and with reasonable 
care and in a minerlike manner;®® and under some 
leases, where the mining operations have been car- 
ried on in good faith, a temporary cessation is not 
ground for a forfeiture of the lease, where it is 
due to weather conditions,! or to a strike.2 In any 
event where time is not made an essence of the lease, 
and the damages sustained can be adequately com- 
pensated, equity will not enforce a forfeiture for a 
delay in complying with the terms of the lease,’ 
especially where the delay is caused by cireum- 
stances which could not have been contemplated by 


95. In re Barnhardt Coal, etc., Co., 
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designated date and thereafter to 
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the parties, or where the lease stipulates for pay- 
ment for delay. Where the minimum royalty pro- 
vided for in the lease is promptly paid, a failure 
to remove a specified amount of mineral is not a 
ground of forfeiture;* nor in such a case can a 
forfeiture be claimed on the ground of a failure 
to operate the mine in a workmanlike and safe 
manner.’ So also, where under the lease the pay- 
ment of a ground rent is a substitute for actual 
and continuous operations, the failure to operate 
the mine continuously is not a ground for forfeiture 
so long as the ground rent is paid in accordance with 
the terms of the lease.2 Where a lease permits the 
opening of mines, it is not a cause of forfeiture for 
the tenant to work them, even to exhaustion.® 

Effect. Where the lease provides that after a 
forfeiture all the lessee’s rights shall terminate, the 
lessor, after such forfeiture, may sue in equity for 
an accounting, and if pleaded, may recover damages 
for the default as incidental to an accounting and 
to afford complete relief.1° Where a party to a 
contract for a mining lease sublets a part to another, 
his rights or liabilities are not affected by the fact 
that after a forfeiture is declared his sublessee con- 
tinues to operate under a new agreement with the 
owner.?? 

[§ 629] (b) Who May Declare Forfeiture. As a 
general rule the lessor is the only party who ean 
claim a forfeiture of a mining lease for the lessee’s 


default in developing or working the mine.!? It can- 


not be terminated for such cause by the lessee him- 


Union Trust Co. 


v. Galloway Coal 
Os, 


265 Fed. 385; Kachelmacher vy. Laird, 
92 Oh. St. 324, 110 NE 933, AnnCas 
1917E 1117; McKnight v. Kreutz, 51 
Pal 232: 

[a] Illustration.—A stipulation in 
a lease ‘‘to do no injury to the sur- 
face of said land, and not to spoil the 
coal,’ constituted a covenant the 
breach of which might subject the 
lessee to liability for damages but 
not to a forfeiture of the lease, 
the breach of such covenant not be- 
ing included as one of the causes 
of forfeiture provided for. McKnight 
v. Kreutz, 51 Pa. 232. 

Forfeiture clause not applicable to 
implied covenants see Landlord and 
Tenant § 234 text and note 66. 

96. U. S.—Brown v. Wilmore Coal 
Co., 153 Fed. 143, 82 CCA 295 [aff 
147 Fed. 931, and certiorari den 209 
Ueese SAGs 228)  SCCIV5 8, Sb 2 ied: 
920]; Huggins v. Daley, 99 Fed. 606, 
40 CCA 12, 48 LRA 320; Polk Coun- 
ty Nat. Bank v. Foote Commercial 
Phosphate Co., 68 Fed. 845, 16 CCA 23. 

Ga.—Dunean v. Campbell, 154 Ga. 
824, 115 SH. 6bL. 

Ky.—Breckenridge Asphalt Co. v. 
Richardson, 147 Ky. 834, 146 SW 
437; Kentucky Diamond Min., etc., 
Co. v. Sellers, 143 Ky. 525, 136 SW 
1016. 

Mo.—Oliver v. Goetz, 125 Mo. 370, 
28 SW 441. 

Okl.—Cotner v. 92 Okl. 
268,. 219° P 321; 

Tenn.—Petroleum Co. v. Coal, etc., 
Co., 89 Tenn. 381, 18 SW 65. 

Tex.—Benavides v. Hunt, 79 Tex. 
383, 15 SW 396. 

Va.—Clintwood Coal Corp. v. Tur- 


Mundy, 


Nery Wisse Wane 4045) se SSB PUT 12h 
[quot Cyc]. 
W. Va.—Chandler v. French, 73 


W. Va. 658, 81 SE 825, LRA1915B 
561; Starn v. Huffman, 62 W. Va. 422, 
59 SE 179; Crawford v. Ritchey, 43 
W. Va.—252, 27° SH 220! 

Wis.—Loveland v. Longhenry, 145 
Wis. 60, 67, 129 NW 650, 140 AmSR 
1068 . [cit- Cyc]. 

{a] MZMllustration.—Where the lease 
stipulates that the lessee shall com- 
mence operations on or before a 
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prospect the land and work, develop, 
and operate any mine discovered, and 
pay as rents a part of the value of 
the minerals discovered and mined, 
it constitutes a condition, and the act 
of the lessee in suspending prospect- 
ing operations for about fourteen 
months justifies a finding that the 
delay, not excused, is unreasonable, 
justifying a forfeiture of the lease. 
Loveland v. Longhenry, 145 Wis. 60, 
129 NW 650, 140 AmSR 1068. 

{b] Not forfeiture bearing con- 
dition.— A clause providing that the 
lessee shall erect a phosphate plant 
of a certain daily capacity within a 
certain time, pay to the lessor a cer- 
tain royalty per ton on the phosphate 
mined, and that on completion of the 
plant a certain monthly payment 
shall begin, is not a forfeiture bear- 
ing condition but a covenant. Polk 
County Nat. Bank v. Foote Commer- 
cial Phosphate Co., 68 Fed. 845, 16 
COA Ze: 

[ce] Time for commencement.— 
The time fixed in a mining lease 
within which the lessee must com- 
mence operations is of the essence 
of the contract so far as to enable 
the lessor after its expiration to 
maintain an action against the les- 
see for the nonperformance of his 
stipulation, but not so as to divest 
his interest under the lease. Barker 
v. Dale, 2 F. Cas. No. 988. 

97. See supra § 624. 

98. Duncan v. Campbell, 154 Ga. 
824, 115 SE 651; Clintwood Coal 
Corp. v. Turner, 133 Va. 464, 114 SE 


blir ee we ja [quot Cye]; Shenandoah 
Land, etc., Co. v. Hise, 92 Va. 238, 
23 SE 303. 

99. St. Louis Union Trust Co. v. 


Galloway Coal Co., 193 Fed. 106 [aff 
201 Fed. 1022, 119 CCA 294]; Cline 
vy. Eastman, 5 Alaska 264. 

[a] Unauthorized use.—The unau- 
thorized use by a lessee of coal land 
of the narrow work for the trans- 
portation of coal mined from other 
land, which causes the lessor no sub- 
stantial injury, is not a ground tor 
a forfeiture of the lease nor the 
granting of an injunction. St. Louis 


193 Fed. 106 [aff 201 Fed. 1022, 
19 CCAM 294 75 

1. Stoddard v. Sheridan Adams 
Rov alty Syndicate, (Mo. A.) 189 SW 


2. Smith v. Eagle Coal, etc., Co., 
L770 Mo. AS 2 155) SW 8865 ebut 
see Matoaka Coal Corp. v. Clinch Val- 
ley Min. ‘Corp:;;, P21 “Va "522)) 93)Sip 
799 (a strike and slight landslide 
on a coal railroad are insufficient to 
show unavoidable delay or circum- 
stances beyond the control of de- 
fendant, so as to require instruc- 
tion on forfeiture for failure to oper- 
ate to refer to unavoidable delay). 

fa] Tilustration.—Under a provi- 
sion of a mining lease that it shall 
be forfeited if the mine remains idle 
for more than sixty consecutive days, 
unless the lessee is prevented from 
operating by reason of Strikes, etc., 
the action of a labor union, | pre- 
venting the operation of the mine 
to enforce payment by the lessee 
of wages due to the employees of an 
insolvent sublessee, is a ‘“‘strike.”’ 
Smith v. Eagle Coal, ete, Co., 170 
Mo. A. 27, 155 SW 886. 

3. Burnett Coal Min. Co. v. Schrep- 
ferman, 77 Ind. A. 45, 133 NE 34. 
Pie Ross y. Sheldon, (Ky.) 119 SW 

5. Burnett Coal Min. Co. v. Schrep- 
ferman, 77 Ind. A. 45, 133 NE 34. 

6 Continental Fuel Co. v. Haden, 
182 Ky. 8, 206 SW 8. 

7. Continental Fuel Co, v. Haden, 
supra. 

& Niles Land Co. v. Chemung 
Iron Co., 234 Fed. 294, 148 CCA 196. 
Fellows, 5 LegGaz 


Exhaustion of mineral as termina- 
tion generally see supra § 602. 

10.. Pollak v. Stouts Mountain 
Coal, ete., Co., 184 Ala. 331, 68 S 531. 

Liability for damages in general 
see supra § 623. 

PIE? “West?! vi 103 Kan. 
494, 175 P 673. 

Assignment of lease generally see 
infra §§ 651-657. 

12. Bates v. Georgia Fertilizer 
Co., 144 Tenn. 32, 229 SW 153. See 


Brugger, 
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self,1® unless the intention that he may do so is 


clearly expressed by the parties.'* 
[§ 630] (c) Enforcement. 


egperaily Landlord and Tenant 
§ 7233: 

[a] Ilustratiom.—A clause in a 
mineral lease, providing that, if the 
lessee fails to mine a minimum quan- 
tity of the mineral so long as it is 
found in paying quantities on, the 
premises, or to pay a minimum roy- 
alty, the lease shall be void without 
demand or entry by the lessor, will 
be construed merely to give the les- 
sor the option to forfeit the lease 
in case of a breach, and not to termi- 
nate the lease regardless of such op- 
tion, since the latter construction 
would permit lessee to avoid his 
obligations for his own default, and 


will be adopted only where such in-} 


tention is clearly expressed by the 
parties. Bates v. Georgia Fertilizer 
Go., 144 Tenn. 32, 229 SW_158. 

13. Bates v. Georgia Fertilizer 
Co., supra; Hamrick v. Nutter, 93 W. 
Va. 115, 116 SE 75; Lawson v. Wil- 
liamson Coal, etc., Co., 61 W. Va. 
669, 57 SE 258. 

14. Bates v. Georgia Fertilizer 
Co., 144 Tenn. 32, 229 SW 153. 


15. See Landlord and Tenant 
§§ 245-250. ; 
16. Monarch Oil, etc., Co. v. Rich- 


ardson, 124 Ky. 602, 99 SW 668, 30 
KyL 824. 

17. Monarch Oil, etc., Co. v. Rich- 
ardson, supra; Benavides v. Hunt, 
79 Tex. 883, 15 SW 396. See gener- 
ally Landlord and Tenant § 245. 

18. Kentucky Coke Co. v. Smith, 
207 Ky. 485, 269 SW 558; Matoaka 
Coal Corp. v. Clinch Valley Min. 
@orp:, O12) 4Via. 5227093 SH 799. 20See 
generally Landlord and Tenant § 248. 

{a] Rule applied—wWhere’a coal 
lease provided for forfeiture on fail- 
ure to perform covenants or on fail- 
ure to operate for three months, and 
the lessor based a verbal notice of 
forfeiture on the failure to operate, 
but was required in a bill of particu- 
lars to set out the grounds of for- 
feiture, the lessee having alleged that 
no ground had previously been de- 
clared, the lessee was not entitled to 
an instruction that if the lessor de- 
clared on one forfeiture he must 
recover thereon, and on no _ other. 
Matoaka Coal Corp. v. Clinch vat- 


ley Min. Corp., 121 Va. 522, 93 SE 
799. 
19. West v. Brugger, 103 Kan. 494, 


Lb: Pie's. 

[a] Effect of sublease.—Where a 
party to a contract, whereby the 
owner ig to grant a mining lease, 
subleases part of his rights there- 
under, he cannot successfully attack 
the validity of a forfeiture, declared 
by the owner under the contract, on 
the ground that no notice thereof was 
served on anyone but himself. West 


The rules which econ- 
trol the enforcement of forfeitures of leases in 
general’® apply in case of a mining lease.*® 
unless the lessee’s acts clearly indicate an intention 
to abandon the lease, the lessor must demand per- 
formance of a condition subsequent before he can 
claim a forfeiture,!? and ordinarily must give notice 
of his intention to forfeit the lease;'* and where 
the lease so provides, the notice must be in writing.'® 
Where, however, the lease so provides, the forfeiture 
may be effected by a reéntry of the premises by 
the lessor without any demand or notice thereof.?° 
Where the lessor has given notice that he will de- 
mand a forfeiture if the contract is not fulfilled, 
the giving of notice after a forfeiture has accrued 
does not give the lessee an: added period during 
which nonperformance will not work a forfeiture.*? 

Reéntry and recovery of possession by lessor. 
Where the lease contains a provision for forfeiture, 


es he | 
‘elt 
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condition.?? 
Injunction. 

Thus 

injunetion.?% 


v. Brugger, 103 Kan. 494, 175 P 673. 

20. Island Coal Co.'v. Combs, 152 
Ind. 379, 53 NH 452; Kirk v. Mattier, 
140 Mo, 23, 41 SW 252; Matoaka Coal 
Corp. v. Clinch Valley Min. Corp., 
121 Va. 522;.93 SE 799. 

21. Matoaka Coal Corp. v. Clinch 
Valley Min. Corp., supra. 

22. Brooks v. Gaffin, 196 Mo. 351, 
95 SW 418; Brooks y. Gaffin, 192 Mo. 
228, 90 SW 808. See generally Land- 
lord and Tenant §§ 1755-1772. 

e327) burnett | ).Coal. PNtin..t Co. suv. 
Schrepferman, 77 Ind. A. 45, 133 NE 
34, 

Injunctions in general see Injunc- 
CLONS AS ai Condit, os 

24. Generaliy see Landlord and 
Tenant §§ 252-263. 

25. .U. S.—Belsea v. Tindall, 190 
Fed, 440, 111 CCA 244. 

Mo.—Stoddard v. Sheridan Adams 
Royalty Syndicate, (A.) 189 SW 634. 

Va.—Deaton v. Taylor, 90 Va. 219, 
17 SH 944. 

W. Va.—Hamrick v. Nutter, 93. W. 
Va. 116, .116 SH 76.5: 

Wis.—Wesling v. Kroll, 
636, 47 NW 943. 

And see cases infra notes 26-30. 

fa] Question for jury.—(1) Where 
a lease of mining ground provides 
for a forfeiture if the lessee fails 
to work for three weeks, and there 
is a cessation of work for thirteen 
or fourteen months, after which 
work is resumed, the question 
whether the lessor consented to the 
cessation and allowed the lessee to 
retain his rights is for the jury. 
Wesling v. Kroll, 78 Wis. 636, 47 
NW 943. (2) Where in an action 
of ejectment by the owners of a 
placer mining claim against the les- 
sees, evidence that, after the com- 
mencement of the action, defendants 
continued to work the claim for more 
than a year, from time to time wash- 
ing the gold from the dumps of 
gravel hoisted therefrom, and that 
plaintiffs visited and inspected the 
workings during such time, and re- 
ceived and receipted for the share of 
the gold reserved by the lease as 
royalty without objection, is. sufli- 
cient to warrant the submission to 
the jury of the defense of estoppel 
pleaded by defendants to a claim 
for damages for such working set 
up in an amended complaint. Belsea 
y. Tindall, 190 Fed. 440, 111 CCA 


244, 
26. U. S.—Halla v. 187 
Fed, 778, 109 CCA 626. 
Ark.—Schmidt-Blakely Coal Co. vy. 
Hembree, 134 Ark. 396, 205 SW 111. 


78 Wis. 


Rogers, 


Kan.—West v. Brugger, 103 Kan. 
494, 175..P 673. 
Vt.—Hughes v. Farmers’ Nat. 


Bank, 83 Vt. 386, 76 A 33. 


ca eae ree Pe 
Cue oo a) 
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the lessor’s right of reéntry need not be expressly 
reserved, but exists as a necessary incident to the 


The forfeiture of a mining lease for 
nonperformance by the lessee cannot be enforced by 


[§ 631] (d) Waiver and Estoppel as to Forfei- 
ture.24 A forfeiture of a mining lease for failure of 
the lessee to perform the stipulations, covenants, 
or conditions as to working the mine may be waived 
by the lessor,?®> and such waiver may be shown by 
the acts or conduct of the lessor,?° such as by his 
subsequent assent to an assignment of the lease,?* 
or by permitting a continuance of the prosecution 
of the enterprise and the expending of money therein 
by the lessee, after knowledge of the breach of a 
condition upon which the lease might have been for- 
feited,** or by receiving rent after knowledge of the 
acts upon which a forfeiture is claimed,?® except 
that, where the breach is of a continuing nature, 
an acceptance of rent after one breach does not 


Va.— Clintwood Coal Corp. v. 
Turner 133) Va. 464) ee See peers 
Pepto Vv, Daylor, 90 Va. 219, 175SH 

[a] Acts not constituting waiver. 
—Under a contract to grant a mining 
lease, giving the owner the right of 
forfeiture, if development is sus- 
pended for ten days, and requiring 
work to be begun by a certain date, 
the owner’s extension of time of 
commencing work does not waive the 
provision against suspension. West 
v. Brugger, 103 Kan. 494, 175 P 673. 

{[b] Waiver of failure to do assess- 
ment work.—Where, by the terms of 
a mining lease for a placer claim, 
the lessees agreed to do the assess- 
ment work necessary to hold the 
claim each year during the term of 
the lease, and they were wrongfully 
excluded from the claim by the les- 
sors. but recovered possession by an 
ejectment suit shortly béfore the 
term expired, but were then enjoined 
from working the valuable part of 
the claim until the term expired, and 
they thereupon brought suit to re- 
strain defendants from interfering 
with their possession until they 
should have a reasonable time to 
complete the mining of the claim 
and obtained a preliminary injunc- 
tion, but it also restrained them 
from working the claim until final 
hearing, in view of such injunctions, 
the lessors were not entitled to in- 
sist on a forfeiture of the lease be- 
cause of the lessee’s failure to do 
assessment work while the injunc- 
tions remained in force. Halla v. 
a ge Fed. ete, LO IUCEGA. 6262 

. eaton v. Taylor, 90 Va. 
17 SE 944, ie slr 

28. Island Coal Co. v. Combs, 152 
Ind. 379, 563 NE 452; Benavides v. 
Hunt, 79 Tex. 383, 15 SW 396; Pre- 
sidio Min. Co. v. Bullis, 68 Tex. 581, 
4 SW 860; Flavelle v. Red Jacket 
Cons:. Coal, etc., Go., 82 Wii Vare295 
96 SE 600, ; 

[a] Mere indulgence or silent ac- 
quiescence upon the part of the les- 
sor will not be construed as a waiver 
of a breach of the condition which 
under the terms of the lease entitles 
the lessor to reénter. Island Coal Co. 
v. Combs, 152 Ind. 379, 53 NE 452. 

[b] Rule applied—Where lessor 
frequently inspected the mining op- 
erations and was familiar with the 
method of screening, he could not 
later complain that coal sold as 
“slack” was in fact coal of a higher 
quality and should have been so ac- 
counted for. Flavelle v. Red Jacket 
Cons. Coal, etc., Co., 82 W., Va. 295, 
96 SE 600. 

29. Verdolite Co. v. Richards, 7 
North. Co. (Pa.) 113. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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r §§ 631-633] 
waive forfeiture for a subsequent breach.*° But 
such a forfeiture is not waived by the waiver of 
another independent stipulation in the lease;*! and 
where the right to forfeit is wholly disconnected 
from the provision for the payment of a minimum 
royalty, the acceptance of such royalty is not a 
waiver of the right to forfeit the lease for ceasing 
to mine according to the terms of the lease.*? 

An offer to waive a completed forfeiture merely 
gives the lessee an option to continue operations 
under the lease or to abandon it without liability ;°° 
it does not operate as a waiver of the forfeiture, 
unless the lessee elects to hold the property and per- 
form his obligations under the lease.** 

[§ 632] j. Rents and Royalties*°—(1) In General. 
Generally speaking the rules of law which govern 
the rights and liabilities of the parties as to rents 
under leases in general®* apply in case of mining 
leases,?7 except to the extent that the peculiar na- 
ture, terms, and conditions of mining leases give 
rise to different rules and principles.*® 

‘“‘Rent’’ and ‘‘royalty’’ distinguished.2® The 
terms ‘‘rent’’ and ‘‘royalty,’’ as a result of usage 
and custom, are frequently, although not techni- 
cally or accurately, employed interchangeably in 
mining leases to convey the same meaning,*® and 
ordinarily the ‘‘royalties’’ in the case of such leases 
constitute rent.41 But ‘‘royalty’’ is the more ap- 
propriate term where rental is based upon the quan- 
tity of coal or other mineral that is or may be taken 
from a mine,*? and as so used it means a certain 
percentage or proportion specifically stated or on 
a graduated scale according to the value of the 
ore, based on either the net proceeds, smelter re- 
turns, mill returns, returns of assay office, or other- 
wise as the parties may agree.*® 


30. Big Six Dev. Co. v. Mitchell, 
138 Fed. 279, 70 CCA 569, 1 LRANS 
332 [certiorari den 199 U. S. 606, 
26 SCt 746, 50 L. ed. 330]; Duncan 
v. Campbell, 154 Ga. 824, 115 SH 
651. 

{a] Wilustration. — Where the 
ground of forfeiture was the con- 
tinuing failure of the lessee to work 
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ents [30 Cyc 963]. 

40. U. S.—wNelson  v. 
Iron, etc., Co., 240 Fed. 285, 292, 153 
CCA 211 [cit Cyc]; Raynolds v. Han- 
na, 55 Fed. 783 [rev on other grounds 
59 Fed. 923, 8 CCA 370]. 

Ind.—Vandalia Coal Co. v. Under- 
wood, 60 Ind. A. 675, 

Iowa.—Kissick v. Bolton, 134 lowa 
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Rent or loan. A stipulation in a mining lease for 
the repayment of an improvement fund by ‘‘an ad- 
ditional rent of ten cents per ton’’ upon all mineral 
taken out is a provision for the repayment of a 
loan simply, and the amount due thereunder is not 
rent properly so called.** 

Lessee as agent as well as debtor. Where the 
lessee covenants to keep accurate accounts of the 
mineral mined, and calculate and pay over to the 
lessor the royalties thereon, he is the lessor’s agent, 
as well as his debtor, in respect of the royalties.* 

[§ 633] (2) Amount**—(a) In General. The 
amount of the rents or royalties payable by the 
lessee in a particular case is fixed by the terms of 
the lease as construed by the general rules of con- 
struction.** In determining such amount a royalty 
clause should be given such a construction as will 
not result in giving one party an unreasonable ad- 
vantage over the other, although such construction 
violates the rules of punctuation and grammar.*® 

Construction by parties. Where the terms of the 
lease are somewhat ambiguous as to the royalties, if 
the lessee pays royalties for some years on a cer- 
tain construction of the terms, it will be regarded 
as the true construction, as against him;*® and if 
the lessor accepts payment for some years on a par- 
ticular construction of the lease, he cannot after- 
ward claim royalties on a different construction or 
theory.°° But the fact that the lessor fails to de- 
mand an excess royalty to which he is entitled under 
the mining lease does not amount to a contempo- 
raneous interpretation by the parties of the royalty 
clause of the lease.*1 

Interest. Where royalties are not paid when due, 
without a sufficient excuse therefor, the lessee may 
be charged interest on the deferred payments.®? 


46. Generally see Landlord and 
Tenant §§ 1156-1204. 

47. Gaines v. Virginia, etc., Coal 
Co., 124 Ala. 394, 27\S 477; Wolfing 
v. Ralston, 61 Cal. 288; Shrader v. 
Commercial Coal Min. Co., 260 Pa. 
576, 104 A 151; Hillside Coal, étc., 
Co. v. Sterrick Creek Coal Co., 239 
Pa. 359, 86 A 865; Reiner v. Cam- 


Republic 


111 NE 329. 


the mine in a workmanlike manner 
and support the ground so that it 
would not cave and defendant’s 
breach of covenant in this respect 
continued up to the time a temporary 
injunction restraining further op- 
erations was issued, the fact that 
the lessor accepted rent or royalties 
due under the lease after notice of 
forfeiture and after suit brought to 
recover the property did not consti- 
tute a waiver of the forfeiture as the 
breach of the covenant was a con- 
tinuing one which is not waived by 
acceptance of rent. Big Six Dev. 

Co. v. Mitchell, 138 Fed. 279, 70 CCA 

569, 1 LRANS 332 
31. Murray v. Heinze, 17 Mont. 

353, 42? P 1057, 48 P 714. 

32. Chauvenet v. Person, 217 Pa. 

464, 66 A 855, 11 LRANS 417. 
33. Loveland v. Longhenry, 145 

Wis. 60, 129 NW 650, 140 AmSR 1068. 
34. Loveland v. Longhenry, supra. 
35. Cross references: 

Definition and nature of rent in gen- 
eral see Landlord and Tenant 
§§ 1037-1051. 

Dead or sleeping rent defined see 
supra § 26. 

Rent or royalties in oil or gas lease 
see infra §§ 728-736. 

Royalty defined in general see [34 
Cyc 1817]. 

36. See Landlord 

$§ 1037-1312. 

87. Logan v. State Gravel Co., 

158 La, 105, 103 S 526. 

38. See cases passim infra §§ 633- 

650. 

39. Royalties generally see Pat- 


and Tenant 


650, 112 NW 95. 

Ky.—Caudill Coal Co. v. Solner 
Min. Co., 198 Ky. 248, 248 SW 533; 
Saulsberry v. Saulsberry, 162 Ky. 486, 
488, 172 SW 932, AnnCas1916E 1223 
feit: Cyc: 

Minn.—Minnesota Loan, etc., Co. 
v. Douglas, 135 Minn. 413, 161 NW 


158. 
Landlord 
§ 1050. 

42. Raynolds v. Hanna, 
783 [rev on other grounds 59 Fed. 
923, 8 CCA 370]; Indiana Natural 
Gas, etc., Co. v. Stewart, 45 Ind. A. 
554, 90 NE 384; Saulsberry v. Sauls- 
berry, 162 Ky. 486, 488, 172 SW 932, 
AnnCas1916E 1223 [cit Cyc]. 

43. Saulsberry v. Saulsberry, 
supra [cit Cyc]. 

{a] In Louisiana in view of Rev. 
Civ. Code arts 1764 subd 2, 2449, 
2671, 2674, 2678, land adapted to min- 
ing or quarrying may be leased for 
a certain portion of the produce of 
such mine or quarry irrespective of 
the fact that such portion is called 
“royalty,” rather than “rent,” which 
is a certain profit in money, provi- 
sions, chattels, or labor, issuing out 
of lands and tenements in retribution 
for the use. Logan v. State Gravel 
Co., 158 La. 105, 103 S 526. 

Basis for computation of royalty 
generally see infra §§ 634, 635. 

44, Miners’ Bank v. Heilner, 47 
Pa. 452. 

“Loan” generally see 88 C. J. p 125. 

45. Sperry v. Premier Pocahontas 


Tenant 


55 Fed. 


and 


Collieries Co., 87 W. Va. 223, 104 SE 


486. 


bria Steel Co., 28 Pa. Co. 13; Palmer 


v. Wallbridge, 15 Can. S. C. 650. 
And see cases infra notes 54-58. 
[a] MDiustrations.—(1) Where the 


lessee of a mine agreed to pay to the 
lessor every week twenty per cent 
of all the gold taken therefrom, and 
that if, during any week, gold more 
than sufficient to pay the back ex- 
penses of working should be taken, 
then the lessee should pay the les- 
sor one third of the gold taken, after 
paying working expenses, the lessor 
was entitled to twenty per cent at 
all events, and one third of all gold 
in addition, when the circumstances 
detailed in the lease existed. Wolfing 
v. Ralston, 61 Cal. 288. (2) Where 
one agrees to pay a royalty for all 
coal in the seam which could be rea- 
sonably mined, and at the expira- 
tion of the lease to pay for all coal 
in the seam whether mined or not, he 
is liable only for such coal remain- 
ing in the mine as could be mined 
safely. Gaines v. Virginia, etc., Coal 
Co.; 124, Ala. .394, 27 S 477. 

48. Hillside Coal, etc., Co. v. Ster- 
rick Creek Coal Co. 239 Pa. 359, 86 
A 865. 

49. Prudence Coal Co. v. Perkins. 
217 Fed. 569, 1338 CCA 421. 

50. McKeever v. Westmoreland 
Coal Co., 219 Pa. 234, 68 A 670. 

Waiver or estoppel as to amount 
generally see infra § 639. 

51. Hillside Coal, etc., Co. v. Ster- 
rick Creek Coal Co., 239 Pa. 359, 86 
A 865. 

52. Woodruff v. Gunton, 222 Pa, 
376, 71 A 849. 
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Where a lessee tenders royalties of a smaller amount 
than claimed by the lessor, the tender being made 
by checks with vouchers, which are not unqualified 
tenders, and the lessor establishes his right to the 
full amount claimed, he is entitled to interest on 
the whole amount of the royalties due.°* 

[§ 634] (b) Basis for Computation of Royalty— 
aa. In General. The basis for computing the royal- 
ties payable under a mining lease depends entirely 
upon the agreement of the parties as expressed in 
It may be based on the ‘‘smelter re- 
turns’’ from the ore,®> or the price paid by the 
lessor at its mill;®* on the ‘‘net proceeds’’ of the 
mining operations which means the gross proceeds 
less the cost of mining, hoisting, and handling the 
ore,®>? or on the gross mill or smelter value less the 
charges for freight and for treatment of the ore, but 
without deducting the expenses of working’ and de- 


the lease.>* 


53. Thomas vy. MHarbison-Walker 
Refractories Co., 226 Pa. 136, 75 A 
199. 

54. U. §S.—Sharp v. Behr, 136 Fed. 
195. 

Cal.—Higgins v. California Petro- 
eum’? wete. Co... 109 Cal. 304.5 41 = 
1087 


Colo.—Wolf Tongue Min. Co. v. 
Inman, 67 Colo. 406, 182 P 16. 

Ga.—Palmer Brick Co. v. Wood- 
-ward, 138 Ga. 289, 75 SE 480. 

Pa.—Daniels v. Lehigh Portland 
Cement Co., 281 Pa. 353, 126 A 761. 

Tenn.—Nunnelly vy. Warner Iron 
Co., 94 Tenn, 282, 29 SW 124. 

Va.—Big Vein Pocahontas Co, v. 
Browning, 137 Va. 34, 120 SE 247. 

W. Va.—Belcher vy. Big Four Coal, 
CLC, (COL O85 WV Vas CEO, CUOMO ENC Tle. 

Eng.—In re Fullerton, [1906] 2 
Ch. 138; Morgan v. Davey, Cab. & E. 
114. 

[a] Tlustrations—(1) An agree- 
ment to pay a sum by way of rent 
charge or royalty, in respect of min- 
erals which may be raised or ob- 
tained by, from, or out of any mine 
or mines, pit or pits, in, upon, or 
under the property granted, does not 
entitle the person in whose favor 
the rent charge or royalty is created 
to receive payment in respect of 
minerals brought up at the mouth 
of pits upon, but not procured under, 
the property granted. Morgan ov. 
Davey, Cab. & E. 114. (2) Where 
a lease provides that the lessee shall 
pay a royalty of one tenth on the 
product of the mine, “delivered at 
the mine or shaft in shipping order 
and accessible to wagons, or to pay 
the cost price of mining and delivery 
as above stated,” the cost of ma- 
chinery to sift and wash the ore does 
not enter into the cost of mining 
contemplated by the parties as the 
basis of the royalty. Nunnelly v. 
Warner Iron Co., 94 Tenn. 282, 29 
Sw 124. 

{b] On asphalt.—A provision in a 
lease of a deposit of bituminous 
rock, and of liquid asphaltum that 
the lessee shall pay a certain royalty 
per ton on liquid asphalt applies only 
to the asphalt taken from the liquid 


deposit. Higgins v. California Pe- 
troleum, etc., Co., 109 Cal; 304 41, P 
1087. 

[c] On phosphate.—Where the les- 


see, who is required to pay a sum 
for each ton of phosphate taken from 
the land, the same to be determined 
by the market price of the phos- 
phate, afterward adopts a new meth- 
od, by which the mineral is divided 
into two classes, selling at different 
prices, the royalty is to be computed 
by taking the combined values of 
the two products, and where one 
class of phosphate so produced is 
crushed and put in bags, which was 
not required under the method in 
use when the lease was executed, the 
lessor is not required to have a por- 
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tion of such additional expense de+ 


ducted from the royalties. Harlan v. 
Central Phosphate Co., (Tenn. Ch. 
A.) 62 SW 614. 

55. Frank v. Bauer, 19 Colo. A. 


445, 75 P 930. ; 

{a] Rule applied.—Where a deed 
to mining property is placed in 
escrow, it being agreed that thirty- 
five per cent royalty on ‘mint or 
smelter returns” on ores removed by 
the grantee should be paid to the 
owners and applied on the price, 
charges for hauling, freight, and 
switching, should not be deducted 
from the value of the ore on which 
the royalty is to be computed. Frank 
v. Bauer, 19 Colo. A. 445, 75 P 930. 
’ “Smelter returns” defined see supra 

56. Wolf Tongue Min. Co. v. In- 
man, 67 Colo. 406, 182 P 16. 

[a] Construction.—A mining lease 
contract by which the lessees agreed 
to deliver all marketable ore to be 
accounted for by the lessor upon 
the terms of its schedule and an- 
nouncement of prices being paid by 
it at its mill at the time of shipment 
cannot be construed as meaning that 
the schedule and announcement 
should correspond with the market 
price. Wolf Tongue Min. Co. v. In- 
man, 67 Colo. 406, 182 P 16. 

57. Yank v. Bordeaux, 23 Mont. 
205, 58 P 42, 75 AmSR 522. 

“Net proceeds” defined in general 
see [29 Cyc 672]. 

58. Maloney v. Love, 11 Colo. A. 
288, 52 P 1029. 

59. Drake v. Berry, 259 Pa. 8, 102 
A 815; Crawford v. Oman, etc., Stone 
ae 34S, €2.90, PasSH 1929, 128LRA 
76. 

[a] Thus, where a lease of a stone 
quarry provides for one rate of com- 
pensation for “dimension stone” 
Shipped, and another lower rate for 
all other stone, it must be conclu- 
sively presumed that the parties to 
the lease used the term ‘‘dimension 
stone,’ in its technical sense, and 
as it would ordinarily be understooa 
by quarrymen. Crawford v. Oman, 
etc., Stone Co., 34 S. C. 90, 12 SE 
929, 12 LRA 375. 

60.. Drake v. Lacoe, 157 Pa. 17, 27 
A 538. 

[a] Thus, where the parties have 
for years interpreted a specified roy- 
alty per ton, “miner’s weight,’ as 
meaning “a ton of prepared coal,” 
the lessors cannot demand an ac- 
counting based on the weight of the 
material as brought from the mines. 


Drakeity,  uacoe; at sPart) 2A 
538. 

61. Shiffer v. Hudson Coal Co., 
245 Pa. 479, 91 A 886; Dunham vy. 


Haggerty, 110 Pa. 560, 1 A 667; Reiner 
v. Cambria’ Steel Co., 28 Pa. Co. 13; 
Belcher v. Big Four Coal) etc., Co., 
68 W.. Va. 716, 70 SH 712. 

{a] Tlustration—Where a _ lease 
provided that all coal shall be mined 


[§§ 633-635 


veloping the mine.°§ : 

Technical terms used in designating the basis of 
computation are presumed to be used in their tech- 
nical sense,°® but an interpretation thereof by the 
parties may become binding on them.®° 

[§ 635] bb. On Mined Coal. 
puting royalty on coal mined is generally different 
from that on other minerals, and is governed by 
the terms of the particular leas : 
for the payment of a royalty on coal mined applies 
to coal mined in an entry as well as in rooms.°? A 
royalty on mined coal may be based on the sale 
price of the coal to consumers;** or on the price 
per ton, ‘‘at the breaker,’’ that is, the actual selling 
price at the place of delivery less the cost of sell- 
ing including commissions, and the freight;** or it 
may be a specified sum on each ton of coal mined 
of a given weight,°> or as weighed by miners’ 


The basis for com- 


e.1 A provision 


out in sixteen years, that the royalty 
shall be twenty cents for each one 
hundred bushels, such bushels to 
weigh and contain eighty pounds, 
that all coal shall be weighed or 
measured, and that all coal remain- 
ing unmined at the expiration of the 
term shall be measured and paid for 
at twenty cents per one hundred 
bushels, and it is shown that a bushel 
of mined coal is of larger volume 
than its equivalent in weight of un- 
mined coal, and that during the run- 
ning of the lease coal was always 
measured and never weighed, the coal 
remaining unmined at the expiration 
of the term should be paid for by 
computing it in bushels, each con- 
taining in solid coal the equivalent 
of a bushel of mined or broken coal. 
Reiner v. Cambria Steel Co., 28 Pa. 
Co. 3: 

62. Jack v. Forsyth, 194 Pa. 227, 
45 A 50. 

63. Shoemaker v. Mt. Lookout Coal 
Co., 270 Pa. 432, 113 A 410; Kohlsaat 
v. Main Island Creek Coal Co., 90 
W. Va. 656, 112 SH 213. 

[a] Computation of price.—Where 
a coal mining lease provides that 
royalties be paid on the basis of the 
price to consumers, the lessee is not 
justified in computing the royalty 
to subtract commissions paid to a 
selling agent from the sale price of 
its coal, for the expense of selling 
coal is an ordinary and necessary ex- 
pense of operation. Kohlsaat v. 
Main Island Creek Coal Co., 90 W. 
Va. 656, 112 SE 213. 

[b] Additional royalty on excess 
price.—Where a lease for mining 
coal stipulates a fixed royalty sum 
per ton, but, if the coal is sold to 
the consumer for more than ninety 
cents per ton, the lessee shall pay 
an additional ten per cent of such 
excess, and the lessee increases its 
price by adding forty-five cents per 
ton under an order of the federal 
fuel administrator, requiring a cor- 
responding per ton increase in 
miners’ wages, and the lessee sells 
coal to consumers at twelve dollars 
and fifty cents per ton, thé lessor 
is entitled to receive royalties based 
on the full price paid by the con- 
sumer, and the lessee cannot deduct 
the first forty-five cents in comput- 
ing the royalties. Kohlsaat v. Main 


Island Creek Coal Co., 90 W. Va. 
656, 112 SE 218. 
64 Shoemaker v. Mt. Lookout 


Coal Cound Pa, 405 no beAS TS. 
sp gnc ek defined see 9 C. J. p 

65. Johnston v,. Filer, 201 Pa. 60, 
50 A 940. 

[a] Illustration.—Where a lessee 
agrees to pay ‘ten cents for each 
ton of 2,240 pounds of merchantable 
screened black coal, and ten cents 
for each ton of merchantable screened 
bituminous coal,’ he is obligated to 
pay ten cents on each ton of two 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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weight.°® It may also be based on the coal as ‘‘mine 
run’’ coal,®** or as ‘‘sereened coal,’’ °° and if the size 
of the mesh of the screen to be used is set forth, the 
contract governs.®® If the royalty is to be paid ac- 
cording to or upon a graduated scale according to 
different sizes of coal mined, the different sizes 
should be paid for at the rate fixed in the agreement 
for each size mentioned.’® A provision for the pay- 
ment of royalty on lump coal contemplates merchant- 
able coal and the lessee is authorized to change the 
screens so as to produce such coal," and if royalty is 


on all coal of a merchantable quality it may include - 


“*sereenings.’’72 

Coal consumed by mine. If the parties contem- 
plate payment of royalties for only such coal as shall 
be marketed, the lessee is not liable for royalty on 
coal consumed under the boilers in carrying on the 
mining operations,’* and under coal leases there is 
usually no royalty paid on coal used on the premises 
in the mining operations.’ 

Payment for unauthorized size or quality. Where 
the lease provides for the mining of and the payment 
of royalties on a certain amount of coal of a specified 
size and quality, if the lessee takes coal of an in- 
ferior size and quality, he is bound to pay royalty 
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on it the same as upon other coal.7® Thus the faet 
that the lease stipulates for a certain royalty on 
coal which will pass over a mesh of a given size 
does not mean, in the absence of an agreement 
to that effect, that the lessee is entitled to all coal 
which will pass through such mesh, without pay- 
ment therefor ;7° and where the lessor does not know 
of a practice of the lessee to appropriate such 
smaller coal without paying for the same, neither 
he nor his successor in interest is estopped by ac- 
ceptance of payment for the larger size to claim 
royalties for the smaller sizes of coal.* 

[§ 636] (c) Under Leases Fixing Minimum 
Royalty’*—aa. In General. It is usual for mining 
leases, especially in the coal mining regions, in 
reserving a royalty to the lessor to contain a pro- 
vision for the payment to the lessor of a sum vari- 
ously known as a ‘‘minimum royalty’’ or_as a 
‘“dead’’ or ‘‘sleeping’’ rent,’® that is, to fix a mini- 
mum amount to be mined or a minimum royalty to 
be paid in any event within certain fixed periods, 
in which case the amount so fixed must be paid, al- 
though no mining is done or the royalty at the 
agreed rate on what is actually mined is less than 
the minimum,*°® such royalty being considered liqui- 


thousand two hundred and forty|]avoid payment of royalties on coal) Iron, etc., Co., 240 Fed. 285, 153 CCA 

pounds of bituminous coal and not on| known as “buckwheat,” “rice,” and| 211; Central Trust Co. v.’ Berwind- 

a ton of two thousand pounds. John-|‘‘barley” coal, all of which pass} White Coal Co., 95 Fed. 391. 

ston v. Filer, 201 Pa. 60, 50 A 940. | through on the ground that such Ala.—Pierce v. Tidwell, 81 Ala. 
66. Drake v. Berry, 259 Pa. 8,|sizes are not known as ‘pea’ coal.| 299, 2 S 15. 

£02 -A: 315. Glick v. Lehigh Valley Coal Co., 221 Fla.—Hiller v. Ray, 59 Fla. 285, 
{a] Rule applied.—Where the| Pa. 428, 70 A 810. 52 S 623, 20 AnnCas 1162. 

lease provides that miners’ weight 70. Schooley v. Butler Mine Co., Ga.—Palmer Brick Co. v. Wood- 


should be the basis of coal mined, 
the accounting for royalties should 
be on the basis of such weight as 
fixed by miners and operators dur- 
ing the accounting period, and not 
as it existed when the lease was exe- 
cuted. Drake v. Berry, 259 Pa. 8, 


102 A 315. 
57 SW 
coal. 


67. Hardin v. 
“Nine-run” coal defined see supra] Co., 


coal by 
Thompson, 
12, 22 KyL 285. 

68 Williams v. Summers, 45 Ind.| 639. (2) 


{a] Construction.—A covenant to 


175 Pay 261,-34 A 639. 

[ Royalty on lump and nut coal 
at different rates.—(1) Where a lease 
provides for a royalty on lump and 
nut coal at different rates, the lessee 
cannot escape the royalty on 
reducing 


market is greater for such smaller 

Wright v. Warrior 
182 Pa. 514, 38 A 491; 
§ 61. v. Butler Mine Co., 
If in such a case the les- 
532. see breaks up the lump coal, he be- 


comes liable for a royalty at the 


ward, 138 Ga. 289, 75 SE 480. 

Tll.—St. Louis. Cons: Coal Co.” v. 
Peers, 150 Ill. 344, 37 NE 987; Walker 
Vv. Tucker, 70° Ill, 527. 

Ind.—Watson Coal, etc., Co. v. Cas- 


1ump | teel, 73 Ind. 296. 


it to the smaller Iowa.—Rowland v. Anderson Coal 

size, even though the demand in the| Co., 179 Iowa 987, 162 NW _ 3821; 
Bloomfield Coal, ete., Co. v. Tidrick, 

Run Coal} 99 Iowa 83, 68 NW 570; Flynn v. 


Schooley 


Whitebreast Coal, etc., 
175 Pa. 261, 34 A 


Co., 72 Iowa 
738, 32 NW 471. 
Kan.—Swan v. Brown, 8 Kan. A. 
506, 56 oP) ads 
Ky.—Render v. McHenry Coal Co., 


pay a certain royalty “for all|full rate for all such coal. Wright|14 SW 678, 12 KyL 571. 

screened coal’ must be construed|v. Warrior Run Coal Co., supra; Mo.—Lennox y. Vandalia Coal Co., 
with reference to the state of things} Hoyd v. Kingston Coal Co., 10 Kulp] 66 Mo. A. 560. 

existing at the time the lease was] (Pa.) 15. N. J.—Wharton y. Stoutenburgh, 46 
made, and by “screened coal” 1s 71. Carr v. Whitebreast Fuel Co.,| N. J. L. 151, 


meant such coal as passes over a] 88 Iowa 136, 55 


NW 205. 


N. Y.—McIntyre v. McIntyre Coal 


screen then in use. Williams v. 73. Cantrall: ‘Co-op. ‘Coal Co. “vs| Cos 105 Ne ¥. 0264, th! NB 645 “fatt 

Summers, 45 Ind. 532. Level, 139 Ill. A. 104. 40 Hun 6388]; Gilmore v. Ontario 
“Screened coal’ defined see supra 73. Wright -v. Warrior -Run Coal] Iron Co., 86 N. Y. 455 [aff 22 Hun 

§ 94. Co., 182 Pa. 514, 38 A 491; Hoyt v.| 391]; Genet v. Delaware, etc., Canal 
69. Drake v. Black Diamond Coal,| Kingston Coal Co., 10 Kulp (Pa.)|Co., 2 App. Div. 491, 37 NYS 1087 

etce., Co, 89 SW 545, 28 Kyl 533;) 15. [rev 13 NYS 394]. 

Glick v. Lehigh Valley Coal Co., 221 74. Kingston Lehigh Valley Oh.—Scioto Fire Brick Co. v. Pond, 

Pa. 428, 70 A 810; Johnston y. Filer,| Coal Co., 241 Pa. 481, 88 A 768; Sen-| 38 Oh. St. 65; New Pittsburg Coal 


201 Pa. 60, 50 A 940. 
[a] Illustrations.—(1) Where the| 635. 
lease requires the lessee tu use a [a] 
bar screen of certain mesh and pro- 
vides for the payment of royalty on 


all coal that does not pass through] ject to royalties. 


house v. Harris, 5 L. T. Rep. N. S.|} Co. 


Custom.—Under the 
in the anthracite region, coal used in 
the operation of a mine is not sub- 
Kingston v. Lehigh 


v. UNew.. York! Coal! }Co!,) 12) Oh: 
Cit, CUNT S.. 465,31, Obey Cire, Cty 458. 

Pa.—Shoemaker v. Mt. Lookout 
Coal Coy) 270) Pay 4323 0113 AL 4r0e 
Hodgdon vy. Lehigh, ete., Coal C€o., 
246 Pa. 494, 92 A 752; Boyer v. Ful- 


custom 


such screen, the lessors are entitled| Valley Coal Co., 241 Pa. 481, 88 A| mer, 176 Pa. 282, 35 A 235;, Schooley 
to have the coal pass over such| 768. v. Butler Mine Co., 175 Pa. 261, 34 A 
screen, and the lessees cannot substi- 75. Genet v. Delaware, etc., Canal] 639; Fisher v. Milliken, 3! Pa. 111, 49 
tute a shaker screen of a larger|Co., 163 N. Y. 173, 57 NE 297 [mod|AmD 497; Steele v. Mahar, 38 "Pa. 
mesh. Drake y. Black Diamond Coal,| 14 App. Div. 177, 43 NYS 589]; Girard] Super. 183; Bannan v. Miller, 6 Pa. 
éte., Co., 89 SW 545, 28 KyL 533,| Trust Co. v. Delaware, etc., Co., 246] Dist. 719, 19 Pa. Co. 244; Lehigh, 
28 LRA 533. (2) Where the lessee} Pa. 161, 92 A 129. ete., Coal Co. v. Wright, 15 Pa. Co. 


agrees to pay a certain sum for each 76. 
ton of merchantable screened coal,| etc., Co., supra. 
“the screen used not to exceed one} etc., Coal Co. 
and one half inches, and the screen-| Co., 225 Pa. 211, 
ings to belong to [the lessee] free 
of charge,’ whatever passes through 
the one and one-half inch screen be- 
longs to the lessee, and the fact 
that he rescreens it over a smaller 
screen, and that it passeS Over aj| rice, and parley). 
smaller mesh, does not make him 77. 
liable for royalty thereon. Johnston 
v. Filer, 201 Pa. 60, 50 A 940. (3) 73. 
Under a lease defining ‘pea’ coal] fra § 637. 
to be “coal which passes with the dirt 79. 

through a screen of three-quarters 
of an inch mesh,” the lessee cannot 80. 


Girard Trust Co. v. Delaware, 
But see New York, 
v. Hillside Coal, etce., 
74 A 26 (where a 
coal lease provides for payment of 
royalties only on two Sizes of coal, 
the smaller of which is pea coal, the 
lessor can recover no royalties on 
smaller sizes, known as buckwheat, 


Girard Trust Co. v. Delaware, 
ete,, Co, 246 ba. 16l, 92 AN i29; 
Release from liability see in- 


“Dead” or “sleeping” rent de-| son, 
fined see supra § 26. 202; 
U 


S.—Nelson vy, 


433, 7 Kulp 434. 

W. Va.—National Ceal Co. v. Over- 
holt, 81 W. Va. 427, 94 SE 735; Robin- 
son vy. Kistler, 62 W. Va. 489, 59 SE 
505; Lawson v. Williamson Coal, ete., 
Co., 61 W. Va. 669, 57 SE 258, 

Eng.——_Jefferys v. Fairs, 4 Ch. D. 
448; Wheatley v. Westminster Brym- 
bosGoalliGoy LGR SLE Gi bo Sys lieeeee 
827; Mellers v. Devonshire, 16 Beav. 
252, 51 Reprint 775; Bridges v. Potts, 
t7-C). BeNwS, 314, 112 HCL 314, 144 
Reprint 127; Simpson Vv. Ingleby, 27 
L. T. Rep. N. 5S. 695; Bute v. Thomp- 
13 M. & W. 487, 153 Reprint 
Phillips v. Jones, 9 Sim. 519, 
16 HngCh 519, 59 Reprint 458, 
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dated damages and not a penalty.* 
gation and rights of the lessee under such a provi- 
sion depends upon the terms of the particular lease, 
If the aggregate 
royalties are more than the minimum, the latter 
amount must be applied on the aggregate royalties 
and not be paid in addition thereto.** 
some leases the 
minimum amount may be reduced at the end of the 
year, upon its being shown that there is not suffi- 
cient mineral to produce such minimum.** 

[§ 637] bb. Suspension of Royalty.’° Under some 
leases payment of the minimum royalty is expressly 


and supplemental agreements.*” 


Reduction of amount. Under 


Can.—Palmer Wallbridge, 15 
Can. SC. 650. 

[a] Reason for provision.—‘‘Such 
a.provision is not unusual in such 
leases. It is inserted to insure dili- 
gence and promptitude in mining.” 
Nelson vy. Republic Iron, etce., Co., 240 
Hed. 285, 292, '153. CCA 211: 

{b] Provision inoperative.—W here 
a coal lease provides for the payment 
of a fixed Sum as royalty if the 
minimum amount of coal provided 
for in the lease is not mined, but 
that “in the end no more coal should 
be paid for than is actually mined,” 
in the absence of proof that the les- 
see has paid royalty for all coal that 
could be mined, such provision is in- 
operative. Pennsylvania Coal, etc., 
Co. v. Witherow, 215 Pa. 327, 64 A 


535. 

Absolute undertaking.—Stipu- 
lations in a lease of land for coal 
mining and coke manufacturing pur- 
poses, binding the lessee to pay to the 
lessors, from and after the date there- 
in specified, the sum of five thousand 
dollars per annum, during the life 
of the lease, as a minimum royalty 
for the demised property, whether 
the quantity of coal mined and coke 
manufactured shall produce’ that 
amount of royalty or not, and pro- 
viding that all rents and royalties 
in the lease agreed to be paid shall 
be deemed and treated as rents re- 
served upon contract by the lessors, 
constitute, in the absence of any 
clause in the lease positively ex- 
pressing contrary intent, an absolute 
undertaking to pay said sum. Law- 
son v. Williamson Coal, etc., Co., 61 
W. Va. 669, 57 SE 258. 

{d] Payment and renewal of lease 
as) concurrent obligations.—Where a 
lease of asphalt land provided that 
if, by July 1, 1900, the lessees should 
not have paid royalty on thirty-four 
thousand tons of asphalt at a fixed 
rate, they should pay to the lessor 
on that day royalty equal to the dif- 
ference between that paid and that 
payable on thirty-four thousand tons, 
and if the lessees had performed all 
the conditions in the lease the lessor 
covenanted to renew the lease at the 
lessees’ option, the conditions of re- 
newal and payment were concurrent, 
and the lessor, having refused to re- 
new, was not entitled to recover the 
payment.of the difference as pro- 
vided for. Warner v. Cochrane, 128 
Fed. 553, 638 CCA 207. 

81. U. S.—Lehigh Zinc, etc., Co. 
v. Bamford, 150 U. S. 665, 14 SCt 219, 
37 L. ed. 1215; Central Appalachian 


Vv. 


Co, v. Buchanan, 73 Fed. 1006, 20 
COA 83. 
Ill.—St. Louis Cons. Coal Co. v. 


Peers, 150 Ill. 344, 37 NE 937. 

Iowa.—Flynn v. White Breast 
Coal, etc., Co., 72 Iowa 738, 32 NW 
471. ; 


Kan.—Swan vy. Brown, 8 Kan, A. 
605, 56 P 141. 

Mo.—Clark vy. Midland Blast Fur- 
nace Co., 21 Mo. A. 58. ‘ 

N. Y.—MeclIntyre v. McIntyre Coal 
Co., 105 N. Y. 264, 11 NE 645; Gil- 


ee v. Ontario Iron Co., 86 N. Y. 
5b. 
Pa.—Lehigh, ete. Coal Co. v. 
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Wright, 177 Pa. 387, 35 A 919; Powell 
v. Burroughs, 54 Pa. 329. 

Tenn.—Coal Creek Min., etc., Co. 
v. Tennessee Coal, ete., Co., 106 Tenn. 
651, 62 SW 162. 

W. Va.—Flavelle v. Red Jacket 
Cons. Coal, ete., Co., 82 W. Va. 295, 
96 SE 600., 

{a] Liquidated damages or pen- 
alty not involved.—Under a coal min- 
ing lease stipulating that the lessee 
should mine not less than a specified 
number of tons per year, and if he 
fails to mine that amount he shall 
pay a royalty on such amount at 
five cents per ton unless he is un- 
avoidably prevented from taking out 
the coal, the question of liquidated 
damages or penalty is not involved 
in determining the lessee’s ability. 
Wilson v. Big Joe Block Coal Co., 
142 Iowa 521, 119 NW 604. 

Liquidated damages and penalty 
distinguished generally see Damages 


§ 232. 
82. Moxham v. Sherwood Co., 267 
Ted. 781; Birdsall v. Delaware, etc., 


Co., 240 Fed. 618, 153 CCA 416; Say- 
lor Park Land Co. v. Glenwood Coal: 
Co., 179 Iowa 919, 162 NW 203; Blue 
Ridge Coal Co. v. Hurst, -196 Ky. 
432, 244 SW 892; Blough v. Lochrie, 
275 Pa. 491, 119 A 654; Shoemaker 
v. Mt. Lookout Coal Co., 270 Pa. 432, 
113 A 410; Tustin v. Philadelphia, 
ete., Coal, ete., Co., 250 Pa. 425, 95 
A 595; Lehigh Valley Coal Co. v. 
Searle, 248 Pa. 385, 94 A 74; Hodgdon 
v. Lehigh, etc, Coal Co., 246 Pa. 
494, 92 A 752. And see cases supra 
note 80. 

{a] The lessee may be required 
to pay a right of way charge in addi- 
tion to the minimum monthly royalty 
on coal mined, and when he fails to 
mine the requisite amount in any 
month he may be required to make 
up the difference between the roy- 
alties and the minimum, and also to 
pay the right of way charge. Tus- 
tin v. Philadelphia, etc., Coal, etc., 
Co., 250 Pa. 425, 95 A 595. 

{b] As to termination of royal- 
ties.—(1) Where a coal lease pro- 
vides for the termination of royalties 
when a board of mining engineers 
shall determine that the amount of 
coal remaining unmined has been 
paid for, the lessee’s action in good 
faith in giving notice that the time 
had come to cease paying royalties 
is not binding on the lessor, as such 
notice is merely preliminary to a de- 
termination of the actual fact. Mt. 
Lookout Coal Co. v. Schooley, 271 
Pa: 539; 115 Av 822 (2) But where 
such arbitration agreement is elimi- 
nated from the contract, the mini- 
mum royalty payments need not 
continue until the court actually de- 
termines whether or not they should 
cease, since a new contract would 
result thereby. Mt. Lookout Coal 
Co. v. Schooley, supra. 

83. Palmer Brick Co. v. Wood- 
ward, 138 Ga. 289, 75 SH 480; Wat- 
son Coal, etc., Co. v. Casteel, 73 Ind. 


296; Reed v. Beck, 66 Iowa 21, 23 
NW 159. ; 
[a] Rule applied.—If the mineral 


taken during a year is sufficient to 
make a sum in excess of the mini- 


suspended for the period during which mining oper- 
ations are prevented by causes over which the lessee 
has no control,8* such as strikes’? or inability to 
procure sufficient railroad ears.*® For such a period 
the lessee is liable only for such mineral as he has 
actually mined and removed.*? 
the payment of rental may also be suspended where 
the lessee believes the rental paid on unmined min- 
eral equals the mineral part unmined,?? but the fact 
that the lessor fails to object to such suspension 
does not estop his representatives, after his death, 
from recovering the unpaid rental on the ground 
that the suspension was not bona fide and it does not 


Under some leases 


mum royalty, the lessor.is entitled 


to royalties on the excess. Palmer 
Brick Co. v.. Woodward, 138 Ga. 
289, 75 SE 480. 

84. Palmer Brick ‘Co. v. Wood- 
ward, supra. 

85. Excuse or release from lia- 


bility generally see infra § 644. 

86. Muncey Coal Min. Co. v. Mun- 
cey, 206 Ky. 638, 268 SW 293; Siler 
v. White Star Coal Co., 190 Ky. 7, 
226 SW 102; Bennett v. Howard, 175 
Ky. 19%, 195" SWiAAatt, | ERAT SIs 
1075; Woodruff v. Gunton, 222 Pa. 
376, 71 A 849; Collins v. White Oak 
Fuel Co., 69 W. Va. 292, 71 SE 277; 
Robinson v. Kistler, 62 W. Va. 489, 
59 SE 505. 

[a] Machinery troubles or poor 
market conditions do not come with- 
in such provision. Bennett v. How- 
ards 175: Koy... 1 9562S Waki” ERA 
1917E 1075. 

{b] “Pault’ in mineral—Where 
a coal mining lease provides for sus- 
pension of a minimum royalty clause 
or exemption therefrom so long as 
a “fault” in existence in the mine, 
contact .with which occasioned such 
exemption clause, shall be a hinder- 
ance to the successful operation of 
the mine and for resumption of the 
minimum royalty after the “fault” 
had been “pierced” and the normal 
vein “recovered,” the words ‘‘pierced” 
and “recovered” mean more than a 
mere breach of the fault and dis- 
covery of coal on the opposite side, 
but, if the immediate obstacle has 
been overcome, the main entry put 
in condition for successful operation 
and, together with side entries, car- 
ried into the body of the coal for 
several hundred feet, encountering 
the same obstacle or others in some 
of the entries, but none in others, 
it is for the jury to say whether the 
fault has been overcome within the 
meaning of the lease. Collins v. 
White Oak Fuel Co., 69 W. Va. 292, 
71 SE 277. 

87. Siler v. White Star Coal Co., 
190 Ky. 7, 226 SW 102; Bennett v. 
Howard; 275> keys, 7977 295) Siw? az 
LRA1917E 1075; Robinson v. Kistler, 
62 W. Va. 489, 59 SE 505. 

Strikes asi excusing or releasing 
or liability generally see infra 
§ 644, 

88. Blue Ridge Coal Co. v. Hurst, 
196 Ky. 432, 244 SW 892; Bennett y. 
Howard, 175 Ky. 797, 1195 SW 117; 
LRA1917H 1075. 

[a] Car shortage.—Under a min- 
ing lease requiring the payment of 
a minimum monthly royalty or rent 
except when mining operations shall 
be prevented by inability to procure 
necessary railroad cars, ete., a car 
shortage does not excuse the pay- 
ment of the minimum royalty where 
the lessees are not prevented there- 
by from procuring sufficient cars: to 
mine a sufficient quantity of coal to 
enable them to pay the minimum 
rental at the stipulated royalty per 
ton. Blue Ridge Coal Co. v. Hurst, 
196 Ky. 482, 244 SW 892. 

89. Robinson v. Kistler, 62 W. Va. 
489, 59 -SH -505. 

90. Shiffer v. Hudson Coal Co., 245 
Pa. 479, 91 A 886. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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appear that the lessee had relied on the conduct of 
the lessor.% 

[§ 638] cc. Applying Excess or Making Up De- 
ficiency. Whether the minimum royalty shall be 
paid each and every year regardless of the amount 
paid in other years, or whether the payments shall 
be such that the average yearly royalty shall be at 
least the amount. fixed, depends upon the intentions 
of the parties as’evidenced by the terms of the 
lease.°? If the lease shows that minimum average 
royalties were intended, royalties paid in excess 
thereof are available to the lessee to offset minimum 
royalties in subsequent years when the product does 
not reach the minimum.®* But under some leases 
if the minimum royalties paid in any one year are 
more than sufficient to pay for the mineral actually 
mined in that year, the excess payments may be 
applied in a subsequent year only on the mining in 
excess of the minimum quantity for that year;°* 
and such surplus payments cannot be deducted to 
supply a deficiency in a subsequent year.®® In the 
absence of a provision that a deficiency in the mini- 
mum for one year shall be made up from the excess 
in a subsequent year, the lessee cannot recoup him- 
self for such deficiency by mining the deficiency in 
a subsequent year without paying therefor.*® 

Advance royalties. Under some leases advance 


91. Shiffer v. Hudson Coal 
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royalties paid before mining has begun should be 
applied on the royalties first actually earned there- 
after ;°* but in the absence of a stipulation to that 
effect, the payment of the minimum royalty, in ad- 
vance of the removal of ore, by way of rent or com- 
pensation for postponement of operations cannot be 
applied on ore subsequently removed.®® 

Effect of new lease. Where a lessee who has paid 
each year the minimum royalty required by the 
lease, and at the end of his term has paid more 
royalty than would have been required by the coal 
actually mined, at the royalty per ton provided, 
except for the minimum royalty provision, after- 
ward, without going out of possession, takes a new 
lease, he cannot set off as against royalties under 
the new lease the overpayment under the first lease.9° 

[§ 639] (d) Waiver or Estoppel as to Amount. 
A lessor, by accepting less royalty than he is entitled 
to, and receipting therefor in full, waives his right 
to the larger royalty,? unless at the time of such 
acceptance he was without knowledge of the facts 
which gave him the ,right to the larger royalty,? 
or unless such acceptance was due to an oversight 
as to the terms of the lease4 The fact that the 
lessor accepts the royalty on the amount actually 
mined, which is less than the minimum royalty, with- 
out any agreement to treat it as a payment in full, 


royalties,” or “rents” indiscrimi- 


Co., 
supra, 

Waiver or estoppel as to amount 
generally see infra § 639. 

92. Render v. McHenry Coal Co., 
14_ SW. .678, 12. Kyla .b712; Chase -v: 
Knickerbocker Phosphate Co., 32 App. 
Div. 400, 53 NYS 220; Oglesby v. 
Hughes, 96 Va. 115, 30 SE 439; Bishop 
v. Goodwin, 14 M. & W. 260, 153 
Reprint 473. 

{a] MTlustration.—Where a _ lease 
of phosphate lands provided both for 
royalties to the lessor payable bi- 


monthly and a payment of one 
hundred and twenty-five dollars 
monthly, to be credited on royalty 


account, the meaning was that each 
period of two months should be 
taken by itself, so that any_ excess 
of royalties therefor should be paid 
to the lessor, but, if they fell short 
of the fixed payments the latter 
should be considered the rent for 
that period. Chase v. Knickerbocker 
Phosphate Co., 32 App. Div. 400, 53 
NYS 220. 

93. Render v. McHenry Coal Co., 
14 SW 678, 12 KyL 571; McIntyre v. 
McIntyre Coal Co., 105 N. Y. 264, 
11 NE 645 faff 40 Hun 638]; Lehigh, 
ete. Coal Co..v. Wright, 15 Pa..Co. 
433, 7 Kulp 434 [aff 177 Pa. 387, 35 
‘AG 9:9 Fe 
* 94. Wandalia Coal Co. v. Under- 
wood, 55 Ind. A., 91, 101 NE 1047; 
Tod v. Stambaugh, 87 Oh. St. 469; 
Hodgdon v. Lehigh, etc., Coal Co., 
246 Pa. 494, 92 A 752; Smith v. God- 
frey, (Tenn. Ch. A.) 48 SW 303. 

fa] Rule applied.—Where by the 
terms of the lease the lessees are 
to pay not less than two hundred 
dollars for any year, but payment 
of deficits is to be in the nature of 
advanced royalties, and to be de- 
ducted from other royalties as they 
become due, 
the annual two hundred dollars, the 
intent being to pay royalties on’only 
the marble quarried, unless it aver- 
ages less than two hundred dollars 
per year, the lessees can reimburse 
themselves for deficits paid out of 
future surpluses, but not out of prior 
ones. Smith v. Godfrey, (Tenn. Ch. 
A.) 48 SW 308. 

{b] Not applicable to unmined 
mineral. Where a coal lease pro- 
vided that the lessee should mine 
each year a certain amount of coal, 
or pay a royalty on such quantity, 
and it was further stipulated that 


whenever they exceed 


sufficient to pay for the coal actually 
mined in any year, the “Surplus pay- 
ments” were to apply on any future 
year’s mining that might be in ex- 
cess of such quantity, in an action 
to recover the annual royalty on 
the minimum amount to be mined, 
an averment in the answer that the 
“surplus payments” made in pursu- 
ance of the lease were more than 
sufficient to pay for the unmined 
coal, remaining on the premises 
showed no defense. Tod, v. Stam- 
baugh, 37 Oh. St. 469. 

95. Vandalia Coal Co. v. Under- 
wood, 55 Ind. A. 91, 101 NE 1047. 

[a] Thus, where a coal lease pro- 
vides for the payment of a minimum 
annual rental, and in case the roy- 
alty does not amount to such rental, 
any payment might be deducted from 
excesSS royalty in a subsequent year, 
payments of royalty .in excess of 
the minimum cannot be deducted to 
supply a subsequent deficiency. Van- 
dalia Coal Co. v. Underwood, 55 Ind. 
Ae 915 eliO lie INGE 047, 


96 Woodruff v. Gunton, 222 Pa. 
384. 71 A 851. 

97. Kissick v. Bolton, 134 Iowa 
650, 112 NW 95. 

[a] Illustration.—Under a _ lease 


providing for a certain royalty on 
the coal mined, and that the mining 
of coal shall commence within one 
year, but, in the event that it does 
not, specified Sums shall be paid as 
advance royalty for the first and 
second years, and guaranteeing that 
after the second year the royalties 
shall amount to as much as a sum 
specified during the contract or un- 
til all minable coal is removed, where 
no coal is mined during the first 
two years, but the advance royaity 
is paid, such advance royalty should 
be applied on the royalties first 
actually earned thereafter, and the 
lessors are not entitled to have the 
same applied, if at all, only on the 
excess actually earned over the roy- 
alty guaranteed. Kissick v. Bolton, 
134 Iowa 650, 112 NW _ 95. 

98. Nelson v. Republic Iron, ete., 
Co., 240 Fed. 285, 153 CCA 211; Won- 
setler v. Andrews, 58 Oh. St. 551, 
51 NE 168. 

[a] Receipts not changing rule.— 
Receipts signed by the lessor, recit- 
ing that he had ‘received the full 
royalty or rent, and others of which 
used the term “royalty,” ‘advance 


nately, do not show a practical con- 
struction by the ‘lessor that the 
minimum royalties might be applied 
to ore subsequently mined. Nelson 
v. Republic Iron, etc., Co., 240 ‘Fed. 
Z8p Wage © CAML TS 4 

99. Denniston v. Haddock, 200 Pa. 
426, 50 A 197. 

1. Waiver and estoppel generally 
see Supra § 598. f 

2. Wright v. Warrior Run Coal 
Co., 182 Pa. 514, 88 A 491. . 

Waiver or estoppel generally see 
supra § 598. f 

3. Sharp v. Behr, 136- Fed. 795; 
Girard Trust Co. v. Delaware, etc,, 
Co., 246 Pa. 161, 92 A 129; Hoyt v. 
Kingston Coal Co., 212 Pa: 205, 61 A 
885; Wright v. Warrior Run Coal Co., 
182 Pa. 514, 38 A 491, j 

[a] MTlustration.—Where plaintiff 
was entitled to royalties on. ore 
shipped to defendants, the amount of 
the shipments to be determined by 
the railroad shipping receipts, and 
defendants’ statements of shipments 
were without any specification, ex- 
cept as to one shipment, and plaintiff 
had no figures with which to verify 
the account, the record of shipments 
being all kept at defendants’ place of 
business, plaintiff’s failure to object 
to the account rendered was not a 
waiver of his right subsequently to 
claim that deductions made _ by.. de- 
fendants were improper. Sharp... v. 
Behr, 136 Fed. 795. : 

[b] Circumstances not precluding 
obhjection.— Where plaintiff being en- 
titled by contract'to a royalty of one 
dollar a ton on ore from certain 
mines, defendant wrote him, with 
reference to certain ore, that it would 
be necessary to reduce the royalty, 
and suggested fifty cents a ton, but 
plaintiff did not reply thereto, nor to 
that part of a subsequent account of 
royalties in which he was only cred- 
ited at fifty cents a ton for this ore; 
but two and one-half months there- 
after, when a check was sent in ac- 
cordance with the statement, he re- 
fused to accept it in full, claiming 
royalty at the contract rate; plain- 
tiff’s failure so to object to the reduc- 
tton was insufficient to preclude him 
from subsequently claiming royalty 
at the contract rate. Sharp v. Behr, 
136 Fed. 795. 

4. Hillside Coal, etc., Co. v. Ster- 
rick Creek Coal Co., 239 Pa. 359, 86 A 
865, 
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does not constitute a waiver or estoppel as to the 
balance;®> nor does the fact that the lessor signs 
vouchers for royalties reading in the usual way, 
‘¢in full for the above account,’’ while negotiations 
are pending as to the amount of the royalty due, 
estop him from subsequently recovering the unpaid 
royalty.6 The lessee may be precluded from object- 
ing to an erroneous payment or crediting of royalties 
where he acquiesces therein after knowledge of the 
mistake.” 

Effect on representatives and heirs. A waiver by 
the lessor during his lifetime does not upon his 
death operate as a waiver by his representatives 
in accepting the same rate as deceased in the ab- 
sence of knowledge on their part that the changed 
conditions entitled them to larger royalties;* and 
where the lease stipulates for a royalty on all coal 
mined, the fact that the lessor made no claim for 
royalty for coal other than lump and nut coal does 
not prevent’an heir from suing for royalty for all 
coal mined.® But where the lessor has collected his 
royalty monthly from his lessees, to his satisfaction, 
knowing the quality and amount of matter taken 
from the mine, his administrator cannot, after his 
decease, recover royalty for stuff removed from the 
mine during his lifetime, which was treated at the 
time as waste, and is shown to be of no, value.?° 

[§ 640] (8) Time from or for Which Rent or 
Royalty Payable. Under some leases the royalty or 
rent does not become due until after the mining 
operations have actually commenced,* or some part 
of the land is actually oceupied.1? Under other 
leases advance royalties or rent 1s payable from the 
commencement of the lease for the right to enter 
upon the land to explore, but before mining opera- 
tions commenced.’* Under a covenant to commence 
operations within a year or to pay a specified sum 
per annum ‘‘thereafter’’ until operations are com- 
menced, the lessor could not demand pay for the first 
twelve months after the date of the lease.'4 

After termination.1> After the expiration of the 
lease, in the absence of extension or renewal, the 
lessor is not entitled to royalties thereunder,!® except 
that, where the lessee holds over after the expira- 

5. Corona Coal, etc., Co. v. Dickin- 10. 


son, 261 Pa. 589, 104 A 741. 79 SW 738. 
6. Hillside Coal, etc., Co. v. Ster- plats 


MINES AND MINERALS 


Steer v. Dwyer, 104 Mo. A. 523, 


Reed v. Beck, 66 Iowa 21, 23 
Dix River 


n~! ea: 


88 639-641. 


tion of his lease, with the express or implied consent 
of the lessor, the respective rights of the parties as 
to rents or royalties are the same as under the 
original lease,*7 unless the parties agree to the 
contrary.18 

Where the lessee ceases operations in good faith 
within the royalty period without having mined suffi- 
cient mineral to yield the minimum royalty, he is 
chargeable with such share of the royalty as has 
accrued at the time of abandonment, less the value 
of mineral mined during such period at the agreed 
rate.1® 

[§ 641] (4) Payment?°—(a) In General. Payment 
of the royalty or rent should be paid in the mode 
specified in the lease,*4 although the lessor may 
waive his right to demand strict compliance with 
the lease, by accepting payment in a different mode 
or medium.?? Where a lease provides for the pay- 
ment of rentals direct to the lessor, or by depositing 
the same in a specified bank, subject to the lessor’s 
order, a payment within the proper time by deposit 
in the bank to the order of the lessor, which is 
accepted by the bank, and the amount thereof cred- 
ited to the lessor subject to his order, is sufficient, 
regardless of whether the deposit is made in legal 
tender,?* and the lessor cannot avoid the effect of 
such payment by refusing to withdraw the sum from 
the bank.2 Where the lessee of a coal mine is to 
pay rent to the lessor in coal at specified prices and 
there is no special agreement as to the condition in 
which the coal is to be delivered, it is the duty 
of the lessee to deliver it in a marketable condi- 
tion,?> and if it is not so delivered the expense 
necessarily incurred by the lessor in preparing it 
for market may be charged by him to the lessee.*® 
A covenant in a mining lease for the payment of an 
additional sum out of the profits for a fixed period 
applies to the period in which the profits are made, 
and in computing such profits the expenses or losses 
of a previous period cannot be deducted from the 
earnings of the later period.?* 

Place of payment.** Where the lease does not 
specify the place for payment of rent or royalties, 
they are payable on the premises,”?® and an omission 
refused to renew it and a new lease 
was not intended to be an extension. 


Lathrop v. Clemow, 68 Pa. Super. 116. 
Barytes Co. v. 17. Conner vy. Garrett, 65 Cal. A. 


rick Creek Coal Co., 239 Pa. 359, 86| NW 159; 
5 Pence, (Ky.) 123 SW 2638. 

12. Richardson v. Downs, 16 SW 
84, 138 KyL 34. 

[a] Thus, where the lease provides 
that the lessees shall begin work 
within a year and pay a certain an- 
nual rental so long as they continue 
to occupy any part of the land, no 
obligation to pay rent arises until 
some part of the land is actually 
occupied. Richardson vy. Downs, 16 
Sw 84, 138 KyL 384. 

13. Nelson v. Republic Iron, ete., 
Co:, #240) Meds 286, 5 1538 (CGA 210s 
Kissick v. Bolton, 134 Iowa 650, 112 
NW 95; Wonsetler v. Andrews, 58 
Oh. St. 551, 51 NE 168. 

Application of advance payments to 
subsequent earned royalties see supra 
§ 638. 

14. Dix River Barytes Co. vy. 
Pence, (Ky.) 123 SW 263. 

15. Termination of lease generally 
see supra §§ 602-606. 

16. Lathrop v. Clemow, 68 Pa. 
Super. 116. 

[a] Rule applied.—An owner of a 
mining company which has a coal 
lease who sells all of the stock in 
consideration of a payment to him of 
royalties on all coal mined, is not 
entitled to royalties after the expira- 
tion of the lease, where the lessor 


A 865. 

7. Sharp v. Behr, 136 Fed. 795. 

{a] Illustration.—Where a _ pay- 
ment on account of royalties for ore 
shipped, made by mistake, was al- 
lowed to go unquestioned by defend- 
ants for nearly a year after the mis- 
take was discovered, and in a subse- 
quent statement plaintiff was again 
credited with such royalty, although 
at a reduced rate, and a payment was 
made, such acts constituted a con- 
firmation of such royalty, precluding 
defendants from thereafter claiming 
that plaintiff was not entitled to such 
royalty, and where plaintiff was cred- 
ited by defendants with royalties on 
ore mined from two farms, and such 
credits, together with some _ cash, 
were permitted to remain in defend- 
ant’s possession as a loan, on which 
interest was paid on semiannual bal- 
ances, and on one occasion the ac- 
count was reduced by payment of one 
thousand dollars, defendants were 
not thereafter entitled to repudiate 
the transaction on the ground that 
the royalties were not justified. 
Sharp v. Behr, 136 Fed. 795. 

8 Wright v. Warrior Run Coal 
Co., 182 Pa. 514, 38 A 491. 

9. Sargeant v. Leach, 47 Ind. <A. 
318, 94 NE 579. 


661, 224 P 786; Kentucky Fluorspar 
Co. v. Pierce, 197 Ky. 72, 245 SW 889. 
ie as Landlord and Tenant 

18. Conner v. Garrett, 65 Cal. A. 
661, 224 P 786. 

19. Flavelle v. Red Jacket Cons. 
ea etc., Co., 82 W. Va. 295, 96 SE 

20. Payment generally see Pay- 
ment [380 Cyc 1173]. 

Payment of rents generally see 
Landlord and Tenant §§ 1263-1288. 

21. Stafford v. Pinson, 142 Ky. 435, 
134 SW 909. 

22. Stafford v. Pinson, supra. 

23. La Fayette Gas Co. v. Kelsay, 
164 Ind. 5638, 74 NE 7; Kachelmacher 
v. Laird, 92 Oh. St. 324, 110 NE 933, 
AnnCas1917E 1117. 

24. Kachelmacher v. Laird, supra. 

25. Audenried v. Woodward, 28 
IN i din das, 00). 

26. Audenried v. Woodward, supra. 

27. Laing v. Holmes, 93 Mo. A. 
231; Shrader v. Commercial Coal Min. 
Co., 260 Pa. 576; 104 A 151, 

28. See generally Landlord and 
Tenant § 1277. 

29. Northern Light Min. Co. v. 
Blue Goose Min. Co., 25 Cal. A. 282, 
143 P 540; Drake v. Pennsylvania 
Coal Co., 217 Pa. 446, 66 A 660. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§§ 641-644] MINES AND 


to designate the place of payment is no defense to 
an action to recover the same.*° 

Payment into court. In case of a dispute as to 
the rights between adjoining owners to the royalties, 
the lessee may pay them into court, whereupon the 
court may determine the question and direct the 
payment of the royalties accordingly.*+ 

Advance payment. Where the lessee, at the time 
of making the lease, deposits money with the lessor 
as an advance payment upon royalties thereafter 


to become due, the lessor cannot recover from the 
lessee for royalties as they become due, so long as 
a sufficient amount of the deposit remains in his 
hands to discharge them.*? 

[§ 642] (b) Time of Payment.?? The royalty or 
rent should be paid at or within the time specified 
therefor in the lease.** Where a lessee contracts 
to pay a certain sum yearly, if the royalties fail 
to equal such sum, such payment should be made 
yearly and not be postponed to the end of the 
term;*° but, unless the lease mentions a particular 
day for payment, it does not mature until the end 
of the year.2° Where the lease provides that the 
lessee shall pay a royalty of a specified sum per 
year, and if no mineral is mined he shall pay a 
specified smaller sum per month, the guaranteed 
royalty is payable monthly, not annually;*7 but 


where the lease provides that such royalty shall be 
paid yearly, it may be paid at any time within the 
year,*® and need not be paid in advance.*® 

[§ 643] (5) In Case of Joint Lease by Adjoining 
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Landowners.*° Where adjoining landowners sever- 
ally owning a definite part of a mine make a joint 
lease reserving a royalty to be paid jointly to the 
lessors upon the mineral taken out, each lessor is 
entitled to share in the royalty thus reserved in the 
proportion that the area of the tract owned by him 
bears to the total area of the whole tract covered 
by the lease, regardless of what portion of the mine 
the mineral is taken from.*! One of such lessors, 
however, may lose his rights in the royalty by a 
judicial sale of his interest in the property ;*? and 
where one lessor conveys his separate part of the 
demised premises to the lessee, the other lessor is 
thereafter entitled to receive from the lessee a por- 
tion of the royalty proportionate to the comparative 
value of his part of the demised premises, although 
the mining is done exclusively in the land conveyed 
to the lessee.** 

[§ 644] (6) Excuse or Release of Lessee from 
Liability‘4—(a) In General. A mining lessee may 
be excused or released from further payment of 
royalty or rent by virtue of an express agreement 
to that effect with the lessor,*® or such exeuse or 
release may arise by implication from the facts and 
circumstances of the particular case.*° Under some 
leases the lessee is released from the further pay- 
ment of royalties or rents where he is prevented 
from mining in accordance with the terms of the 
lease by reason of unavoidable or unforeseen condi- 
tions or circumstances beyond his control, such as 


30. Northern Light Min. Co. v.|]Intosh v. Leckie, 18 Ont. L. 54, 8 45. Pursel v. Reading Iron Co., 232 
Blue Goose Min. Co., 25 Cal. A. 282,| OntWR 490. , .. | Fed. 801, 146 CCA 657; Daniels. v. 
143 P 540. 39. Drumm y. North American Oil,| Lehigh Portland Cement Co., 281 Pa. 

31. Scott vy. Daniels, 160 Ky. 365,| etc., Co., 13 OhNPNS 453. 353, 126 A 761; Bangor Peerless Slate 
169 SW. 830. Advance royalty or rent generally 


32. Patton v. Hamilton Coal, etc., 
Co., 82 Kan. 81, 107 P 764. 

33. Time from or for which rent 
or royalty payable see supra § 640. 

34. Shrader v. T. W. Philips Gas, 
etc., Co., 19 Pa. Dist. 64; Crawford v. 
Oman, etc., Stone Co.,.34 S. C. 90,12 
SE 929, 12 LRA 375. 

[a] At time of shipment.—Where 
a lease of a stone quarry provides 
that payment shall be made when the 
stone is “shipped,” no recovery of 
royalty can be had for stone ready 
for shipment, but not shipped. Craw- 
ford v. Oman, etc., Stone Co., 34 S. C. 
90, 12 SEH 929, 12 LRA 375. 

35. Bamford v. Lehigh Zine, etc., 
Co., 33 Fed. 677 [aff 150 U. S. 665, 14 
SCteZ19; 3% Ly eds 127545 
. 36. Northern Light Min. Co. v. 

Blue Goose Min. Co., 25 Cal. A. 282, 
143 P 540; Roberts v. Roberts, 134 
App. Div. 816, 119 NYS 466 [rev on 
other grounds 203 N. Y. 643 mem, 97 
NE 1114 mem]. 

[a] Wustration. — Where, in a 
lease for mining mica, the lessees 
agreed to pay a certain royalty on 
condition that the minimum rental 
should “be not less than two hundred 
dollars ($200) for the first year, be- 
ginning three months from date” 
(Sept. 11, 1907), with an increase in 
the minimum rental for subsequent 
years, and “to make such first pay- 
ment on llth day of December, 1907, 
and payments hereunder at the ex- 
piration of each and every month 
thereafter,’ the two hundred dollars 
matured at the end of the first year, 
and not on Dec, 11, 1907, as the “‘first 
payment,” and hence a suit for the 
amount, brought in April, 1908, was 
premature, although no mica was 
mined. Roberts v. Roberts, 134 App. 
Div. 816, 119 NYS 466 [rev on other 
grounds 203 N. Y. 643 mem, 97 NE 


1114 mem]. 

27, St.) louis, Cons. Coal Cor iv. 
Peers, 150 Ill. 344, 37 NE 937 [aff 39 
Ill. A. 453]. 

38. Drumm vy. North American 
Oil, etc., Co., 13 OhNPNS 4538; Mc- 


see supra § 640. 

40. Rights of joint tenants in 
rents and profits in general see Joint 
Tenancy § 16; Tenancy in Common 
{38 Cyc 62]. 

41. Higgins v. California Petro- 
leum, etc, Co., 109 Cale 304, 41 P 
1087; In re Shoemaker, 277 Pa. 424, 
121 A 510; Coolbaugh v. Lehigh, etc., 
Coal Co., 218 Pa. 320, 67 A 615; Lynch 
v. Davis, 79 W. Va. 437, 92 SE 427, 
LRAI917F 566. 

{a] Allowances.—Where a_ coal 
lease is executed by contiguous own- 
ers of coal lands, to a common lessee 
to be operated as a whole, the lessors 
who furnish barrier pillars required 
by statute to be left, resulting in a 
benefit to the other lessors, are prop- 
erly allowed therefor on the distri- 
bution by a trustee of a fund derived 
from the royalties. In re Shoemaker, 
O77 Pas 424, 121A 10. 

42. Coolbaugh v. Lehigh, ete., Coal 
Coveeiis@e airs 20 OaeAG Onto. 

{a]  Tllustration.—Where the own- 
ers of two adjoining tracts of coal 
land execute a joint lease, under 
which the rents and royalties from 
both tracts are placed in hotchpot 
and one of the lots is sold at judicial 
sale as the interest of the owner in 
the hotchpot and his right to a por- 
tion of the royalty came solely from 
his ownership in the lot, the subse- 
quent sale divested him of any inter- 
est in the pot. Coolbaugh vy. Lehigh, 
etc., Coal Co, 218 Ba: 320, 67 A 615; 

43. Higgins vy. California Petro- 


leum; ete.; Co., 109 Cal. 304, 41 BP 
1087. 
[a] Presumption of royalty.—The 


value of the property of the lessor 
who did not convey to the lessee 
would be presumed to be one half, 
where the royalty was previously 
equally divided between the lessors. 
Higgins y. California Petroleum, etc., 
Co., 109 Cal. 304, 41 P 1087. 

44. Release generally see Release 
[34 Cye 1039]. 

Release of lessee generally see 
Landlord and Tenant §§ 1061, 1062. 


Co. v. Bangorvein Slate Co., 270 Pa. 
161; v3) A 190k 

[a] A general depression in the 
slate trade due to war exempts the 
lessee from paying royalty under a 
clause in the lease exempting him 
from payment of royalty if at any 
time during the term there should be 
a widespread business depression. 
Bangor Peerless Slate Co. v. Bangor- 
vein Slate Co., 270 Pa. 161, 113 A 190. 

46. Givens v. Providence Coal Co., 
60 SW 304, 22 KyL 1217; Mt. Look- 
out Coal Co. .v. Schooley, 271 Pa. 539, 
115 A 822. 

{a] Tllustration.—Where the con- 
tract aS construed by the parties re- 
quires only such coal to be gotten out 
as can be shipped and sold and the 
lessee is not liable to pay royalty on 
coal which it is unable to ship from 
circumstances not under its control, 
the lessee is not bound to ship or pay 
royalty on coal of such inferior qual- 
ity that to clean it so as to make it 
salable as good coal in ordinary con- 
ditions of the market would cost 
more than it would bring. Givens v. 
Providence Coal Co., 60 SW 304, 22 
KyL 1217. 

[b] A payment of rentals for 
buildings and right of way does not 
release from liability for royalties 
due from operations of mines, 
Caudie v. Wagoner, 184 Ky. 381, 212 
SW_ 422. 

47. Wilson v. Big Joe Block Coal 
Co., 142 Iowa 521, 119 NW 604; Wil- 
son v. Big Joe Block Coal Co., 134 
Iowa 594, 112 NW _ 89; BElkhorn- 
Hazard Coal Co. v. Fairchild, 202 Ky. 
635, 260 SW_ 1115; Givens v. Provi- 
dence Coal Co., 60 SW 304, 22 Kyl 
1217; New York Coal Co. v. New 
Pittsburgh Coal Co., 86 Oh. St. 140, 
99°. NID -1985)) Dorr Run? Coal) Ce) vw 
Nelsonville Coal Co., 11 OhNPNS 459; 
Bannan vy. Graeff, 186 Pa. 648, 40 A 
805; Big Black Creek Impr. Co. v. 
Kemmerer, 162 Pa. 422, 29 A 739. 

{a] Unminable condition.—Under a 
mining lease providing for a mini- 
mum royalty, unless the mining of 
the minimum tonnage is prevented by 
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by strikes,* ‘‘faults’’ in the strata,*® or the destruc- 
tion of buildings. or equipment, if of sufficient extent 
In the absence of a 
stipulation therefor, the lessee is not relieved from 
liability by the facts that the land was subject to a 
mortgage prior to the execution of the lease, that the 
lessor’s estate is insolvent, and that the mortgagee 
is threatening to foreclose defenses to an action for 
fact that a bond is subse- 
quently given by the lessor, conditioned that the 
lessor will refund when the lessee has exhausted the 


to prevent mining operations.°° 


the rent;>t or by the 


ore, if the land fails to produce 
which the royalty has been paid.®? 


possession of the land.®® 
Fault of lessor. 


strikes, lockouts, fires, floods, or any 
other cause beyond the control of 
the lessee, the unminable condition 
of a part of the mine is not such a 
cause within the saving clause as 
will relieve lessee from payment of 
the minimum royalty. New York 
Coal Co. v. New Pittsburgh Coal Co., 
86 Oh, St. 140, 99 NE 198. 

[b] Where the mine is in the 
hands of a receiver, particularly when 
the receiver was appointed at the in- 
stance of the lessor, the minimum 
royalty cannot be collected for such 
period. Dorr Run Coal Co. v. Nelson- 
ville Coal Co., 11 OhNPNS 459. 

{c] The rule of ejusdem generis 
applies to a provision that, in case of 
a car shortage, or in case the govern- 
ment should take charge and control 
of the management of the mine, or in 
case of fire, riot, “or any other un- 
avoidable condition’? making it im- 
possible to mine the same except ata 
loss, minimum royalties should not 
apply. Elkhorn-Hazard Coal Co. v. 
Fairchild, 202 Ky. 635, 260 SW 1115. 

dj Partial excuse.— Where the 
development of two certain coal veins 
is manifestly necessary for the pro- 
duction of the minimum amount re- 
quired by a lease, they should both 
be developed, and inability as to one 
of them excuses the lessees only to 
that extent. West Ridge Coal Co. v. 
Von Storch, 5 LackLegN (Pa.) 189. 

fe] Rule not applicable to rent for 
miners’ houses.—Where the assignee 
of a lease of a colliery and of miners’ 
houses, who has assumed payment of 


the ‘rent of the miners’ houses, is 
‘prevented from mining coal by 
causes beyond his control, and ac- 


cordingly, as provided by the lease, 
he is relieved of paying rent for the 
eolliery, he remains liable for the 
rent of the miners’ houses, as the 
covenants to mine and to pay rent 
for the houses are not dependent on 
each other. Big Black Creek Impr. 


Co. v. Kemmerer, 162 Pa. 422, 29 A 
ee 

48. Givens v. Providence Coal 
Co., 60 SW 304, 22 KyL 1217; New 


York Coal Co. v. New Pittsburgh 
Coal Co., 86 Oh. St. 140, 99 NE 198. 

[a] Temporary strikes for a few 
days do not excuse the lessee from 
the payment of minimum royalties, 
unless it is Shown that it was not 
reasonably possible to have produced 
the minimum requirements within the 
year. Elkhorn-Hazard Coal Co, v. 
Fairchild, 202 Ky. 635, 260 SW 1115. 

{[b] The refusal of miners to 
work in a dangerous and unminable 
part of a mine, they being continu- 
ally at work in other parts, is not 
a strike within an exception to a 
minimum royalty clause. New York 
Coal Co. v. New Pittsburgh Coal Co., 
86 Oh. St. 140, 99 NE 198. 

49. Dorris v. Morrisdale Coal Co., 
215.Pa. 638,° 64 A- 855s" Troxell v. 


A lessee under a 
void mining lease who has done no mining is not 
lable for the rent reserved, although he has had 


The lessor can recover no rent 
where he takes possession of the leased property and 
prevents the lessee from working.®+ But where rent 
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the amount for 


profitableness. 
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is reserved as an equivalent for the coal actually 
taken from the land and not as an equivalent for 
the possession of the tract, an entry by the lessor 
and taking coal from the tract without interrupting 
the lessee’s actual mining operations is not such an 
eviction as will suspend the rent,®® although it is a 
breach of the lessor’s implied covenant for quiet 
possession, and the lessee may set off the damages 
resulting therefrom against the claim for rent ac- 
erued under the lease.°® 
comply with independent covenants is no defense 
to an action for minimum royalties becoming due 
prior to a termination of the lease.** 

[§ 645] (b) Exhaustion or Lack of Mineral; Un- 
Under an express provision to that 


The lessor’s failure to 


effect, in some mining leases the lessee is released 


23) pbc 
White 
71 SE 


Anderson Coal Min. Co., 
4758-62 VA 10833 ~Collins Vv. 
Oak Fuel Co., 69 W. Va. 292, 
Paes 

[a] Place of “fault.’—A_ provi- 
sion in a coal mining lease for sus- 
pension of a minimum royalty clause 
or exemption therefrom, so long as 
a “fault” in existence in the mine, 
contact with which- occasioned sucn 
exemption clause, should be a hin- 
drance to the successful operation 
of the mine, and for resumption of 
of the minimum royalty after the 
“fault’ had been pierced and_ the 
normal vein recovered, exempts from 
such royalty on account of hindrance 
only at the place at which the fault 
had been encountered at the date or 
the agreement, and does not extend 
to later and other separate and dis- 
tinct obstructions by the same fault 
or others. Collins v. White Oak Fuel 
Co., 69 W. Va. 292, 71 SE 277. 

[b] Rule not applicable to faults 
in, adjoining strata.—(1) Where a 
coal lease provides that a. certain 
number of tons of coal shall be 
mined each year and for the payment 
of a royalty thereon, whether mined 
or not, unless prevented by unfore- 
seen faults in the strata, the lessor 
is entitled to payment where the les- 
see undertakes to reach the coal 
through an adjoining mine and is 
prevented by faults of the strata 
therein. Troxell v. Anderson Coal 
Min. Co,, 213 Pa. 475, 62 A 1083. (2) 
Where a lessee leases at different 
times two adjoining tracts of coal 
land from the Same lessor, a con- 


‘dition of the strata in the one tract, 


which under the lease would relieve 
the lessee from payment of royalties 
for that tract, does not relieve him 
from liability in respect to the other 
strata, unless it is shown that such 
was the intent of the parties therein 
when the lease in suit was executed. 


Dorris v. Morrisdale Coal Co., 215 Pa. 
638, 64 A 855. 
50. Warren v. Wagner, 75 Ala. 


188, 51 AmR 446; Tungsten Co. v. 
Beach, 92 Conn. 519, 103 A 632; HKver- 
hart v. Lehigh Valley Coal Co., 218 
Pa. 307, 67 A 618. But see Morris 
Coal Co. v. Thompson, 2 Oh. A. 345, 
19) Oh. sGirs. Cty IN. ES 84684 Oh. .Cin 
Ct. 627 (no implied condition to the 
effect stated in the text). 

{a] Where mining not prevented. 
—Where the coal mined under a cer- 
tain lease is prepared for market, 
by breakers on adjoining land, and 
one of such breakers is destroyed by 
fire, but the mining of the coal is 
not interrupted because prepared in 
the remaining breakers, the lessee is 
not entitled to take advantage ofr a 
condition in the lease providing ‘that 
royalty shall not be collected while 
the production or shipping of coal 


from the further payment of rents and royalties in 
ease the mineral becomes exhausted or is found not 
to exist in paying quantities.°® 


Even in the ab- 


breaker. Everhart v. Lehigh Valley 
Coal Co., 218 Pa. 307, 67 A 618 [aff 
13 LuzLegReg 179]. 

{b] The destruction of a lime kiln 
on the lands does not relieve the 
lessee from liability to pay rent for 
stone quarried, although the kiln 
was the principal inducement and 
the principal source of profits, un- 
less there is a stipulation in the 
lease relieving him from payment in 
such a case. Warren v. Wagner, 75 
Ala. 188, 51 AmR 446. 

[ec] Effect of general statute.—A 
statute providing that, where a 
“tenement” becomes unfit for occu- 
pancy, the tenant is not liable for 
rent while the premises remain un- 
tenantable, refers only to buildings, 
and does not excuse a tenant of min- 
ing property from paying rent upon 
the destruction of buildings, where 
the property is not rendered unfit 
for the extraction of ore. Tungsten 
se v. Beach, 92: Conn. 519; 103A 

Injury to or destruction of premises 
as excusing rent in general see Land- 
lord and Tenant §§ 1130-1187. 
oon McDowell v. Hendrix, 67 Ind. 

52. Gilmore v. Ontario Iron Co., 
86 N.Y: 465, Pati. 22° Hun 3901. 

{a] Dlustratiom—Where a _ per- 
son leased land on which were beds 
of iron ore for such a term as would 
enable him to remove the ore, and 
agreed to mine all ore where the 
vein was fifteen inches thick, it be- 
ing optional with him whether to 
mine or not where it was less, and 
agreed to mine at least eight thou- 
sand tons per annum and to pay 


‘twenty cents for each ton mined, he 


was bound to pay at least one thou- 
sand six hundred dollars each year, 
until he exercised his option, and se 
informed the lessor, and his liability 
was not affected by the fact that 
after the agreement was made, the 
lessee being desirous to delay min- 
ing, the lessor executed a bond condi- 
tioned to refund, if, when the lessee 
should have exhausted the ore, it 
should be found to be less than the 
quantity for which the royalty should 
have been paid, the time for the per- 
formance of the condition of the bond 
not having arrived. Gilmore v. On- 
tario Iron Co., 86 N. Y. 455 [aff 22 
Hun 391). 

53. Capper v. Sibley, 65 Iowa 754, 
23 NW 158: 

54. Pendill v. Eells, 67 Mich. 657, 
35 NW 754. 


55. Tiley v. Moyers, 43 Pa. 404. 

56. Tiley v. Moyers, supra. 

57. Central Appalachian Co. v. Bu- 
chanan, 73 Fed. 1006, 20 CCA 83. 

58. Ala.—Pierce vy. Tidwell, 81 


Ala. 299, 2 S 15. 
Ind. —McDowell v. Hendrix, 67 Ind, 


is prevented by the destruction of al 513. 


For later cases, developments and changes in the law seé cumulative Annotations, same title, page and note number, 


§ 645] 


sence of such a provision, where the contract relates 
to mineral supposed but not known to exist, and the 
covenant of the lessee is for the diligent prosecu- 
tion of the work, and to produce the minimum 
quantity of the mineral if it exists,°® the lessee 
is released from payments if the mineral becomes 
exhausted® or is found not to exist in a paying 
quality or quantity,*' or the minimum amount can- 
not be mined without resorting to unreasonable 
of 


expense or the employment 


Iowa.—Jenkins v. Clyde Coal Co., 
82 Iowa 618, 48 NW 970. 

Mo.—Lennox v. Vandalia Coal Co., 
°66 Mo. A. 560. 

Pa.—Bannan v. Graeff, 186 Pa. 648, 
40 A 805; Stark v. Seott, 4 Luzleg 
Reg 

Va.—Virginia Iron, etc., Co. v. Gra- 
ham, 124 Va. 692, 98 SE 659, 662 
L[auot Cyc]. 

Can.—Palmer v. Wallbridge, 15 Can. 
ae GEO: 

[a] Unavoidable accident or cir- 
cumstances beyond lessee’s control.— 
A stipulation in a coal lease that the 
lessees shall mine and ship each year 
as much coal as will produce a cer- 
tain amount at the rent designated 
“unless prevented from doing so by 
any unavoidable accident, or occur- 
rences beyond their control,’ re- 
leases the lessees from liability for 
rent when the coal on the premises 
becomes exhausted. Bannan vy. 
Graeff, 186 Pa. 648, 40 A 805. 

{b] Notice of termination.—W here 
a lease of coal land provides that it 
may be terminated by the lessee by 
notice, if it becomes impracticable 
to mine coal from the land, a notice 
reciting that the lessees terminate 
the contract ‘fas provided in the 
lease” is sufficient notice that it has 
been found impracticable to continue 
the mining. Jenkins v. Clyde Coal 
Co., 82 Iowa 618, 48 NW 970. 

59. Lehigh Zinc, etc., Co. v. Bam- 
ford, 150 U. S.' 665, 14 SCt 219, 37 
L. ed. 1215 [aff 33 Fed. 677]; Ridgely 
v. Conewago Iron Co., 53 Fed. 988; 
Diamond Iron Min. Co. v. Buckeye 
Iron Min. Co., 70 Minn. 500, 73 NW 
507; Virginia Iron, etc., Co. v. Gra- 
ham, 124 Va. 692, 98 SE 659, 662 
[quot Cyc]; National Coal Co. v. 
Overholt, 81 "WwW. Va. 427, 94 SHE 735. 

60. U. S.—Ridgely v. Conewago 
Iron Co., 53 Fed. 988. 

Ala.—Gaines v. Virginia, etc., Coal 
Cor, 124 Ala394) 27S 407. 

Cal.—Higgins v, California Petro- 
ete, 1Co:, 109) Calf*3047 415 -P 


ml. —Walker v. Tucker, 70 Ill. 527. 

Ind.—Vandalia Coal Co. v. Under- 
wood, 60 Ind. A. 675, 111 NE 329. 

Iowa.—Libby Vv. National Sewer 
Pipe Co., 196 Iowa 1320, 195 NW 749; 
Van Liew v. Norwood- White Coal 
Co., 190 Iowa 79, 179 NW 960; Carr 
v. Whitebreast Fuel Co., 88 Iowa 
136, 55 NW. 205. 


Mich.—Hewitt Iron Min. Co. v. 
Dessau Co., 129 Mich. 590, 89 NW 
365. 

Pa.—Mt. Lookout Coal Co. v. 
Schooley, 271 Pa. 539, 115 A 822; 
Boyer v. Fulmer, 176 Pa. 282, 35 A 
2357) Bannan’ v. Miller, 19 Pa. Co. 


244 [aff 186 Pa. 648, 40 A 805]. 

Va.— Virginia Iron, etc., Co. v. Gra- 
ham,~124 Va. 692, 98 SE 659, 662 
[quot Cyc]. 

Wash.—Adams We Washington 
Brick, etc., Co., 38 Wash. 2438, 80 P 
446. 

Eng.—Smith v. Morris, 2 Bro. Ch. 
311, 29 Reprint -171. 

{a] Rule applied.—Where a coal 
lease provides that royalty payments 
shall cease when all the coal capable 
of being mined has been paid for, 
the word “all” should be given its 
usual meaning and not be held to 
apply to the larger sizes of coal 


alone. Mt. Lookout Coal Co. vy. 
Schooley, 271 Pa. 539, 115 A 822. 
{b] “EBxhaustion.”—The  exhaus- 
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extraordinary | purpose.®® 


tion of minable coal, justifying ter- 
mination of the lease in Such case, 
does not require that the lessee must 
remove all the merchantable coal; it 
is sufficient that the supply shall 
have exhausted to such a degree that 
it is no longer profitable to mine it. 
Van Liew v. Norwood-White Coal 
Co., 190 Iowa 79, 179 NW 960. 

61. Ala.—Brooks v. Cook, 135 
Ala. 219, 34 S 960. 

Fla.—Ross v. Savage, 66 Fla. 106, 
63 S 148; Hiller v. Ray, 59 Fla. 285, 
52-S 6238, 20 AnnCas 1162. 

Ind.-—McDowell vy. Hendrix, 67 
Ind. 513. 

Iowa.—Libby v. National Sewer 
Pipe Co., 196 Iowa 1320, 195 NW 
749; Rowland vy. Anderson Coal Co., 
179 Iowa 987, 162 NW 321. 

Ky.—Muncey Coal Min. Co. v. Mun- 
cey, 206 Ky. 638, 268 SW 2938; Auxier 
Coal Co., v. Big Sandy, ete, Coal 
Co., 194 Ky.-14; 238 SW 189; O.9K. 
Jellico “Coal Co. v. Parks, 146 Ky. 


674, 148 SW 22. 

Mich.—Blake yv. Lobb, 110 Mich. 
608, 68 NW 427; Gribben v. Atkin- 
son, 64 Mich. 651, 31 NW 570. 

Minn.—Diamond Iron Min. Co. v. 
Buckeye Iron Min. Co., 70 Minn. 500, 
73 NW 507 

Nev.—Girton v. Daniels, 35 Nev. 
438,0445,129 P5552 {cit Cycl: 

Oh.—Scioto Fire Brick Co. v. Pond, 
38 Oh. St. 65; Cook v. Andrews, 386 


Oh. St. 174. 
Harbison-Walker 


Pa.—Thomas v. 
Refractories _Co.,' 226 Pa. 186, 75 A 


199; McCahan v. Wharton, 121 Pa. 
424, 15 A 615; Muhlenberg v. Hen- 
ning, 116 Pa. 138, 9 A 144. 


Va.—Virginia Iron, ete., Co. v. Gra- 
ham, 124 Va. 692, 98 SE 659, 662 
[quot Cyc]. 

W. Va.—National Coal Co. v. Over- 
holt, 81 W. Va. 427, 94 SE 735, 738 
[cit Cyc]. 

{a] Minable coal—Where a lease 
is made upon the terms of a prior 
lease for mining coal and mamnufac- 
turing and conducting a general mer- 
chandise business in connection there- 
with, a provision for a‘minimum roy- 
alty to begin at a certain date is in- 
effective, where, on that date, there 
is no ‘‘minable coal,’’ which means 
coal that can be profitably mined py 
judicious methods. Auxier Coal Co. 
vy. Big Sandy, etc., Coal Co., 194 Ky. 
14, 238 SW 189. 

[b] The burden of proof as to 
nonexistence of the mineral is on 
the lessee. Scioto Fire Brick Co. v. 


Pond, 38 Oh. St. 65; Cook v.) An- 
drews, 36 Oh. St. 174. 
62. New Pittsburgh Coal Co. v. 


New: Vork  CoaliConti1 2 Oh» iCira Ct) 
IND S.4465.2' 31 5OhR 2 Cir. Ct.4458. 

63. Carr v. Whitebreast Fuel Co., 
88 Iowa 136, 55 NW 205; Bannan v. 
Miller, 19 Pa. Co. 244 [aff 186 Pa. 
648, 40 A 805]; Virginia Iron, etc., 
Co. v. Graham, 124 Va. 692, 98 SE 
659, 662 [quot Cyc]. But see Whar- 
ton v. Stoutenburgh, 46 N. J. L. 151 
(holding that, where the lease stipu- 
lated for raising annually a specified 
quantity of ore or to pay a stipu- 
lated rent, the nonexistence of the 
quantity of ore agreed to be taken 
out was no defense to an action for 


rent). 

64. Virginia Iron, etc., Co. v. Gra- 
ham, 124 Va. 692, 98 SE 659, 662 
{quot Cyc]; Adams v. Washington 
phate etc., Co., 88 Wash, 2438, 80 P 
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means,®2 although the lease provides that the lessee 
shall take out and pay royalties on a certain amount 
each year,®* or that the royalties shall not be less 
than a fixed amount per year.*+ 
cases the lessee 
the fixed rental or royalty based on minimum pro- 
duction if he retains possession of the premises 
for some purpose under the lease,®® although the 
purpose for which it is retained is not a mining 


But even in such 
is not released from liability for 


65. Ind.—McDowell v. Hendrix, 
67 Ind. 518; Vandalia Coal Co. v. Un- 
derwood, 55 Ind. A. 91, 101 NE 
1047. But see Vandalia Coal Co. v. 
Underwood, 60 Ind. A.’ 675, 111 NE 
329 (a mining lessor is not entitled 
to payments of royalty after the ex- 
haustion of the coal under his prem- 
ises although the lessee does not 
then formally forfeit his lease, but 
uses the shaft as authorized to ex- 
tract coal from adjoining lands). 

Iowa.—Van Liew v. Norwood-White 
Coal Co., 190 Iowa 79, 179 NW 960; 
Saylor Park Land Co. v. Glenwood 
Coal Co., 179 Iowa 919, 162 'NW 
203. But see Carr v. Whitebreast 
Fuel Co., 88 Iowa 136, 55 NW. 205 
(holding that, where the lessee has 
no right to surrender the premises 
until the available coal is exhausted, 
he is not required to surrender them 
to entitle him to exemption from 
payment of royalty on coal not mined 
therefrom). 

Mo.—Lennox v. Vandalia Coal Co., 
66 Mo. A. 560; Clark v. Midland Blast 
Furnace Co., 21 Mo. A. 58. 

Oh.—New York Coal Co. v. New 
Pittsburgh Coal Co., 86 Oh. St: 140, 
99 NE 198. 

Pa.—Timlin v. Brown, 158 Pa. 606, 
28 A 236; Bestwick v. Ormsby Coal 
Co., 129 Pa. 592, 18 A 538; McCahan 
v. Wharton, 121 Pa. 424, 15 A 615; 
Everhart v. Lehigh Valley Coal ‘CO: 
13 LuzLegReg 179. 

Va.—Virginia Iron, ete., Co. v. Gra- 


ham, 124 Va. 692, 98 SE 659, 662 
[quot Cyc]. ; 
Can.—Palmer v. Wallbridge, 15 
Can-2 S71) 65.0% 
[a] Dlustrations.—(1) Where a 


lease provided for a minimum ‘pro- 
duction and a minimum rental ‘on a 
royalty basis, and that the. term 
should end when the workable coal 
was exhausted, but also entitled. the 
lessee to use a part of the demised 
premises in connection with the min- 
ing of coal on adjoining land; the 
lessee could not escape the payment 
of the minimum rental on the ground 
of the exhaustion of coal, so long 
as he retained possession of the 
demised premises for any purpose 
under the lease. Lennox v. Van- 
dalia Coal Co., 66 Mo. A. 560. (2) 
Under a lease Of coal lands providing 
a royalty or rent not to be less than 
a certain sum, but stipulating that 
such payments need not be made if 
no coal was found and the lease was 
abandoned, an inability to mine suf- 
ficient coal to make the royalty equal 
to the minimum rent was no defense 
to an action on the lease for the 
rent, so long as the lessees continued 
in possession. McDowell vy. Hen- 
drix, 67 Ind. 513. 

{[b] Failure to surrender at time 
provided._——Where lessees agree to 
prospect, and that if sufficient ore be 
found the royalty shall not be less 
than a specified sum, and that fail- 
ure to surrender by a certain day 
shall be an agreement that there is 
sufficient ore to pay such royalty, 
failure to surrender is not conclusive 
of the sufficiency of the ore but casts 
upon the lessees the burden of prov- 
ing the contrary. McCahan vy. Whar- 
ton, 121 Pa. 424, 15 A 615. 

66. Lennox v. Vandalia Coal Co 
158 Mo. 473, 59 SW 242. 

[a] Tlustration —Where a fixed 
amount is to be paid by the lessee 
for the mining privileges and other 


1036 [40 C.J.] 


Payment at all events. Where, however, the lessee 
covenants for the payment of a fixed royalty or rent 
at all events, irrespective of product and whether 
the mine is worked or not, which is termed a dead 
or sleeping rent,®’ the lessee cannot be relieved from 
payment of such rent or royalty because the mining 
operations can be carried on only at an unusual or 
extraordinary expense and trouble making it un- 
profitable,®® because mineral is not found in paying 
quantities,°® or sufficient for removal of total amount 
stated in the lease,7° or even because the mine sup- 
posed to exist develops no mineral at all;" and such 
rent is payable even after the mine is exhausted.” 
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{[§ 646] (7) Forfeiture and Reentry for Nonpay- 


uses of the land, he remains liable 
for the rent after the mineral is ex- 
hausted if he continues to use the 
land for other purposes, aS where 
the lease provided that defendant 
should pay plaintiff the sum of fifty 
dollars per month for mining coal 
on plaintiff's land, and for holstins 
coal mined from adjoining land 
through the shaft thereon, and that 
defendant should continue operations 
until all merchantable coal on plain- 
tiff's land had been exhausted, and 
defendant continued to use the shaft 
for hoisting coal from other lands 
after the exhaustion of the mer- 
chantable supply on plaintiff's land. 
Lennox v. Vandalia Coal Co., 158 Mo. 
473, 59 SW 242. 

67. National Coal Co. v. Overholt, 
81 W..Va. 427, 434, 94 SE 735. 

“The English and many of the 
American decisions hold that when 
in a mining lease the parties con- 
tract with reference to a mineral 
known to exist, but the quantity 1s 
unknown, and incapable of certain 
ascertainment, and the lessee cove- 
nants to mine and bring forth a minli- 
mum quantity of the product an- 
nually, or at other intervals, and to 
pay a minimum royalty therefor 
whether mined or not, the contract 
amounts to a sale of the mineral in 
the land, and that the lessee is bound 
to pay the minimum price, whether 
mined or not, and whether it exists 
or not.’’ National Coal Co. v. Over- 
holt, supra. 

“Dead” or “sleeping” Denk defined 
see supra § 26. 

68. Iowa.—Libby v. National 
Sewer Pipe Co., 196 Iowa 1320, 195 
NW 749. 

Mo.—Beatie v. La tt Branch Coal 
Co., 56 Mo. A. 

_ Oh.—New York boat Co. v. New 
Pittsburgh Coal Co., 86 Oh. St. 140, 
99 NE 198. 

Pa.—Corona Coal, etc., Co. v. Dick- 
inson, 261 Pa. 589, 104 A 741; Skillen 
v. Logan, 21 Pa. Super. 106; Acme 
ee Co. v. Stroud, 5 LackLegN 

Va.—-Virginia Iron, etc., Co. v. Gra- 
ham, 124 Va. 692, 98 SE 659, 662 
[quot Cyc]. 

Eng.—Ridgway v. Sneyd, Kay 627, 
69 Reprint 266; Phillips v. Jones, 9 
Sim. 519; 16 HngCh 519, 59: Reprint 
458. 

fa] Dlustration.—Where a _ lease 
provides that the lessees are to have 
the premises until all the “‘merchant- 
able” coal is exhausted, and are to 
pay a certain royalty, they cannot 
refuse to pay the royalty because the 
coal is rusty and otherwise inferior, 
if by careful cleaning and prepara- 
tion the defects can be removed, al- 
though because of them the mining 
will not be profitable. Acme Coal 


Co. v. Stroud, 5 LackLegN (Pa.) 
169. 
{b] The reduction of coal deposits 


so that the required minimum ton- 
nage cannot be produced by the usual 
and customary method of mining in 
the district does not relieve the les- 
see from the payment of the speci- 


fied minimum royalty. New York 
Coal Co. v. New Pittsburgh Coal Co., 
86 Oh. St. 140, 99 NE 198. 

69. Abbott v. Smith, 19 D. C. 600; 
Virginia Iron, etce., Co. v. Graham, 
124 Va. 692, 98 SE 659, 662 [quot 
Cyc]; Palmer v. Wallbridge, 15 Can. 
S. C. 650 [dism app 14 Ont. A. 460]. 

70. Union Trust Co. v. Wear Coal 

o., (Mo.) 199 SW 230. 

71. Lehigh Zinc, ete., Co. v. Bam- 
Lord ea 50 HOS iS. 6bdy be SCE 2195 wav 
L. ed, 1215 [aff 33 Fed. 677]; Ridgely 
v. Conewago Iron Co., 53 Fed. 988; 
Genet v. Delaware, etc., Canal Co., 
TSG Nea Nan O98, S20 NIE LOS) a9) TERA: 


127; Virginia Iron, ete., Co. v. Gra- 
ham, 224>)Via. 692) 98) (SH) 659, 662 
[quot Cyc]; Jowett v. Spencer, 1 


Exch. 647, 154 Reprint 275. 

72. Genet v. Delaware, etc., Canal 
Co:, L386 Nu 659 857132) NE 1078, 029 
LRA 127; Lehigh, etc., Coal Co. v. 
Wirighit- mela deeay (Sougeoo lA. Oo bO™ Mate 
15 Pa. Co. 4383, 7 Kulp 4384]; Timlin 
vy. ~Brown, 1/58 \ Pa, 606, 28 As 236: 
Steele v. Maher, 38 Pa. Super. 183; 
Lehigh, etc., Coal Co. v. Wright, 15 
Pa. Co, 433, T7+Kulp 434; Virginia 
irony, ete: Co. “ve, (Graham, 1240" Vai 
692, 98 SE 659; Rex v. Bedworth, 8 
Hast 387, 103 Reprint 391; Bute v. 
Thompson, 13 M. & W. 487, 153 Re- 
print 202. 

[a] Illustrations.—(1) Where the 
lease provides for an annual mini- 
mum rental payable whether coal is 
mined or not, and for a royalty to 
average not less than such rental, 
the lessee is bound to pay the mini- 
mum rental so long as he remains 
in possession, although the royalties 
already paid aniount to more than 
the royalty at the agreed rate on all 
the coal taken out or remaining in 


place. Hehiehs | etc Coals. Con o-ve 
Worishty 7% a. 387%) 8b. 2A 919 iLatt 
Low Pas Com433e5 7 picul pi 438415 6412) 
Where an instrument in writing, 


called a coal lease, grants, conveys, 
demises, and leases coal for a fixed 
term of years, provides for certain 
mining rights, a certain royalty per 
ton, a certain minimum money roy- 
alty per year, and forfeiture if the 
minimum royalty is not paid, and 
both parties have full knowledge of 
the existence of coal in the tract 
leased, and the lessee has not been 
deceived or misled by the lessor as 
to the existence of the coal or its 
quantity, the lessee will not be re- 
lieved from the payment of minimum 
royalty for the unexpired term after 
the coal has been virtually exhausted 
and mining operations have ceased. 

Steele v. Maher, 38 Pa. Super 183. 
73. Cross references: 

Forfeiture of: 

Lease for nonpayment of 
generally see Landlord 
Tenant § 239. 

ery lease in general see supra 

Oil and gas lease for nonpayment 
of rent see infra § 698. 

Reéntry for nonpayment of rent gen- 
erally see Landlord and. Tenant 
§ 1758. 

74 In re Barnhardt Coal, etc., Co., 


rent 
and 


ment’*—(a) In General. 
vision for forfeiture in the lease, a mining lessor 
as a general rule is not-entitled to enforce a for- 
feiture of the lease or-reéntry for the nonpayment 
of rent or royalty by the lessee,’* unless it is accom- 
panied by an open act of unmistakable hostility 
to the landlord’s title;7®° nor is he entitled to a 
forfeiture for a shortage in payment due to an 
error or dispute as to the correct amount.’® 
under an express stipulation in many mining leases 
the nonpayment of rents or royalties in accordance 
with the terms of the lease is ground for a forfeiture 
of the lease and reéntry by the lessor,” unless such 
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In the absence of a pro- 


But 


265 Fed. 385; Pheasant v. Hanna, 63 
W. Va. 613, 60 SE 618; Gale v. Oil 
Run Petroleum Co., 6 W. Va. 200. 


75. Gale v. Oil Run Petroleum Co., 
supra. 
76. St. Louis Union Trust Co. v. 


Galloway Coal Co., 193 Fed. 106 [aff 
201 Fed. 1022, 119 CCA 294]; Lehigh 
Valley Coal Co. v. Searle, 248 Pa. 
385, 94 A 7A. 

77. U. S.—In re Barnhardt Coal, 
etc., Co., 265 Fed. 385; Sharp v. Behr, 
117 Fed. 864, 136 Fed. 795. 

Cal.—Higgins v. California Petro- 
leum, ete: (Cos 109 ‘Call 304 410 2 
1087; Hazzard v. Johnsons, 45 Cal. 
ARLISILST EE 1293 

Colo.—Maloney v. Love, 11 Colo. 
A. 288, 52 P-1029. 

Ill—St. Louis Coal Co. v. Peers, 
150 dll. 344, 37 NE) 937. 
fiero wel v. Hendrix, 67 Ind. 

3. 

Iowa.—Carr v. Whitebreast Fuel 
Co., 88 Iowa 1386, 55 NW 205; Van 
Meter v. Chicago, etc., Coal Min. Co., 
88 Iowa 92, 55 NW 106. 

Kan.—Swan v. Brown, 8 Kan. A. 
505; SOP) Tat: 

Ky. —Cassidy v. E. M. T. Coal Co., 
204 Ky. 278, 264 SW 744; Union Gas, 
6te; ACOLey.g Wren 200 Keys aol 
255 SW 697; Wender Blue Gem Coal 
Co. v. Louisville Property>Co;, 137 
Ky. 339, 125 SW 732; Render Vv. Mc- 
Henry Coal Co., 14 SW 678, 12 Kyu 
571. 

Md.—Cross v. Tome, 14 Md. 247; 
Emery v. Owings, 6 Gill 191. 

Mich.—Blake v. Lobb, 110 Mich. 
608, 68 NW 427; Wakefield v. Sun-, 
day Lake Min. Co., 85 Mich. 605, 49 
NW 135. 

Minn.—Diamond Iron Min. Co. vy. 
Buckeye Iron Min. Co., 70 Minn. 500, 


73 NW 507. 

Mo.—Austin v. Huntsville Coal, 
ete:, LCoye 12. Mon535,5 3:7) Am RR? 4465 
Welden v. Myers, 212 Mo. A. 479, 


253 SW 1086; Smith v. Eagle Coal, 


etce., Co., 170 Mo. A. 27, 155'SW. 886; 
Lennox v. Vandalia. Coal Co., 66 Mo. 
A. 560; Buchannan v. Cole, 57 Mo. 


pie Hobart v. Murray, 54 Mo. A. 
N. J.—Robinson v. Boys, 61 N. J. L. 
179, 38 A 813. 
N. Y.—Chase v. Knickerbocker 
Phosphate Co., 32 App. Div. 400, 53 
NYS 220." 


Oh.—Wonsetler v. Andrews, 58 Oh. 
St. 551, 51 NE 168; Meeker v. Brown- 
ing, a (Oh. ‘Civ NCr 54s. eo woh Olin. 
Dec. 108; Foster Coal Co. v. Moher- 
man) /9 JOhWGCirs (Ct. 46445, 6) Ohs iCir. 
Dec. 437. 

Pa.—Beedle v. Hilldale Min. Co., 204 
Pa. 184, 53 A 764; Walnut Run Coal 
Comvs Knights.2 01) Pa.) 23,750) A288 
Swint v. McCalmont Oil Co., 184 Pa. 
202, 38 A 1021, 683 AmSR 791; Wright 
v. Warrior Run Coal Co., 182 Pa. 514, 
38 A 491; Lance v. Lehigh, etc., Coal 
Co., 163 Pa. 84,29 A %55; Drake. v. 
hacoe, tsi, Rar sid, c2 WAM bes aVVatt 
v. Dininny, 141 Pa. 22, 21 A. 519; 
Hoch iv. SBassj e126 "(Par ss knew 
512; Christie’s App., 85 Pa. 463; Mc- 
Kee v. Colwell, 7 Pa. Super. 607; 
Rockafellow v. Hanover Coal Co., 2 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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§§ 646-647] 


forfeiture is waived,’ or the nonpayment is ex- 
cused,*® or unless the lessee has paid the guaranteed 
amount provided for in the lease.*° 
for the benefit of creditors made by the lessees after 
default will not deprive the lessor of the right to 
Payments made by a lessee 
merely to evade a forfeiture, and not as rent or 


assert a forfeiture.*! 


royalty, cannot be recovered.®” 
Forfeiture by grantee. Under 


such forfeiture may be taken advantage of by a 
grantee of the reversion,** and this rule applies even 
in the absence of such ‘statute, where the lease ex- 
pressly extends the conditions thereof to the suc- 
cessors and assigns of the parties, and notice of the 


transfer is given to the lessee.%5 
Effect of forfeiture.®¢ 


pe Dist. 108; 12 Pa. Co. 241, 6 Kulp 
07. 
S. C.—State v. Seabrook, 42 S. C. 
74, 20 SE 58. 
Tenn, —Smith v. Godfrey, (Ch. A.) 
v. Clinch 


48 SW 303 

Va.—Matoaka Coal Corp. 

Valley Min. Corp., 121 Va. 522, 93 
SE 799; Cowan v. Radford Iron Co., 
83 Va. 547, 3 SE 120; 

W. Va.—Coaldale Min., etce., Co. v. 
Clark, 43 W. Va. 84, 27 SE 294; 
Childs v. Hurd, 32 W. Va. 66, 9 SE 
goa: Bowyer v. Seymour, 13 w. Va. 


pines dew ey v. Sneyd, Kay 627, 
69 Reprint 266; Senhouse v. Harris, 
Sel. “Tt. pRep? UNA San685t-— Bute Tv. 
Thompson, 13 M. & W. 487, 153 Re- 
print 202; Clifton v. Walmesley, 5 
T. R. 564, 101 Reprint 316. 

{a] Validity of stipulation.—A 
stipulation in a mining lease that a 
failure to pay royalties as provided 
shall work a forfeiture is lawful 
and reasonable and will be enforced. 
Smith v. Eagle Coal, etc., Co., 170 
Mo. A. 27, 155 SW 886. 

{b] Provision for arbitration.— 
The lessees cannot stay forfeiture 
after notice is given by appeal to a 
provision in the lease allowing cer- 
tain questions to be submitted to ar- 
bitration. Acme Coal Co. v. Stroud, 
5 LackLegN (Pa.) 169. 

[ec] Purchasers of the lease are 
bound to take notice of the condi- 
tions for forfeiture on nonpayment 
of royalty therein. Comegys v. Rus- 
sell, 175 Pa. 166, 34 A 657. 

78. Ark.—Little Rock Granite Co. 
v. Shall, 59 Ark..405, 27 SW _ 562. 

Ky.—Cassidy v. EH. M. T. Coal Co., 
204 Ky. 278, 264 SW 744; Hogg v. 
Forsythe, 198 Ky. 462, 248 SW 1008. 

Mich.—Wakefield v. Sunday Lake 
Min. Co., 85 Mich. 605, 49 NW 135. 

Mo.—Cleveland, ete., Mineral Land 
Co. v. Ross, 135 Mo. 101, 36 SW 216. 

N. J.—Robinson vy. Boys, 61 N. J. 
Pedi 93S AyyS1 83 

Pa.—Wheeling v. Phillips, 10 Pa. 
Super. 634. 

Va.—Matoaka Coal Corp. v. Clinch 
Valley Min. Corp., 121 Va. 522, 93 SH 
799; Young v. Ellis, 91 Va. 297, 21 
SE 480. 

W. Va.—Hamrick v. Nutter, 93 W. 
Wan 1415; 116° SEY 75: 

[a] Acts constituting waiver.— 
(1) Where the lessor, after giving 
notice, tells the lessee that if he pays 
the royalties within a certain time it 
would be all right, and such roy- 
alties are paid, there is no forfeiture. 
Wakefield v. Sunday Lake Min. Co., 
85 Mich. 605, 49 NW 135. (2) Where 
the operation of a mine under a lease 
has been delayed for a month, a state- 
ment by the lessor to the lessee en- 
couraging the latter to pay the ex- 
penses incurred up to that date, 
which otherwise the lessor would 
have to pay, with a statement that 
it will be all right, if the lessee will 
return the following Monday morn- 
ing and begin the active operation, 
shows a waiver by the lessor of any 


Where the lessor has as- 
serted a forfeiture, he cannot hold the lessee for 
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further rent under the lease,** and if the lease con- 
tains an option to purchase, the forfeiture of the 
lease also terminates the option.*® 

[§ 647] (b) Enforcement of Forfeiture; Relief.*® 
The forfeiture of a mining lease for nonpayment of 
rent or royalties may be enforced by a bill in 
equity,°° provided the lessor shows that he has no 


adequate remedy at law by an action for damages 3%? 


some statutes®* 


and if the lease provides certain conditions upon 
which the forfeiture may be enforced the lessor must 
comply with such conditions.%” 

Demand and notice. 
eral rules,®? ordinarily a demand for the rent or 
royalty due and notice of the intent to forfeit is 


In accordance with the gen- 


necessary before the lessor can lawfully forfeit the 


right he might have had at that time 
to forfeit the lease. Hogg v. For- 
sythe, 198 Ky. 462, 248 SW 1008. . 

[b] When the lessor has hindered 
the lessee in the performance of the 
covenant to pay rent he cannot as- 
sert a forfeiture, and it is proper to 
give the lessee an extension of time 
in which to pay the rent, when it 
appears that hé has frequently at- 
tempted to pay it, and the lessor has 
intentionally eluded him. Young v. 
Ellis, 91 Va. 297, 21 SE 480. 

[ec] Mere receipt of rent previously 
due will not waive a forfeiture which 
has been asserted. Pendill v. Union 
Min. Co., 64 Mich. 172, 31 NW 100. 

[d] Question of fact.—The ques- 
tion of waiver of a forfeiture for 
nonpayment of rent is usually one 
of fact for the jury, and it is error 
to direct a verdict on conflicting evi- 
dence,.in a suit to recover possession 
of leased property on account of fail- 
ure to pay royalties. Cleveland, etc., 
Mineral Land Co. v. Ross, 135 Mo. 
101, 36 SW 216. 

Waiver and estoppel as to forfei- 
ture of lease generally see Landlord 
and Tenant §§ 252-263. 

79. Linton v. Brie Ozark Min. Co., 
147 Ark. 331, 227 SW 411. 

[a] Facts not constituting excuse. 
—Under a lease providing that the 
lessee should deposit ten per cent of 
the amount of the proceeds of sale 
to the product of a mine in a bank 
to the credit of the lessor, it is no 
excuse for nonperformance of such 
provision that the products of the 
mine were sold by the lessee to pay 


the wages of the laborers who got 


out the ore, and the lessor has the 
right to forfeit the lease. Linton v. 
Erie Ozark Min. Co., 147 Ark. 331, 
227 SW 411. 

Excuse or release from liability 
for rent or royalty gemerally see su- 


; pra §§ 644, 645. 


80. Cox yv. Miller, 206 Mo. A. 576, 
227 SW 652. 

{a] Zlustration.— Where a min- 
ing lease, providing for the payment 
of royalties to the lessors, requires 
the lessee to pay annually the dif- 
ference between the amount of roy- 
alties and a specified amount if he 
fails to mine a sufficient amount of 
ore to pay royalties in such amount, 
the lessee does not forfeit the lease 
by failure to pay any royalty, where 
he annually pays the full specified 
amount. Cox v. Miller, 206 Mo, A. 
576, 227 SW 652. 

Slay otter) yuiGllbertwi.teeba. 159; 
35 A 597, 35 LRA 580. 

82. Bloomfield Coal, ete., Co. v. 
Tidrick, 99 Iowa 83, 68 NW 570. 

83. See N. J. Gen. St. p 880 §§ 135, 
136; and other statutory provisions. 

84. Robinson v. Boys, 61 N. J. L. 
179, 38 A 813. 


85. Union Gas, etc., Co. v. Wright, 
ZOO a<y... 191, 20. SIWe Ooh 
86. Effect of forfeiture of lease 


generally see Landlord and Tenant 
1 


87. Sharp v. Behr, 136 Fed. 795; 


lease or reénter,°* unless the necessity for such 
demand is waived or dispensed with by the terms 


Jones v. Carter, 15 M. & W. 718, 153 
Reprint 1040. 

88. Hazzard v. Johnson, 45 Cal: A. 
LO Loerie Ls 

89. Generally see Landlord and 
Tenant §§. 245-250: 

90. Fowler v. Marion, etc., Coal 
Co., 815 Ill. 312, 146 NE 318; Rem- 
parecer. vy. Losch, (Ind. A.) 118 NE 

Le 

{a] Pleading.—-A bill to enforce 
the forfeiture of a coal lease provid- 
ing for forfeiture on the lessee’s non- 
payment of royalties, alleging merely 
that the lessee had deducted one half 
of the royalty, without stating the 
amount of deductions or that notice 
or demand was served as provided 
in the lease, is insufficient. Fowler 
v. Marion, etc., Coal Co., 315 Ill. 312, 
146 NE 318. 

[b] Issues, proof, and variance.— 
A mining lease will not be forfeited 
in equity on a ground other than 
that alleged in the bill and stated 
in the notice of forfeiture. Fowler 
v. Marion, etc., Coal Co., 315 Ill, 312, 
146 NE 318. 

{c] Burden of proof.—A lessor of 
mining property seeking a forfeiture 
of the lease on account of the les- 
see’s failure to make stipulated pay- 
ments has the burden of showing 
that there is no adequate remedy at 
law. Rembarger v. Losch, (Ind. A.) 
118 NE 831. 

Enforcement of forfeiture in equity 
generally see Equity § 81. 


91. Rembarger vy. Losch, (Ind. A.) 
118 NE 831. ; 
92. Sharp v. Behr, 117 Fed. 864, 


136 Fed. 795. 

{a] Provision for repayment of 
the cost price to lessee.—Where a 
lease provides that the lessor may 
call for a reconveyance of the mine, 
upon repaying the cost price, if de- 
fendant fails to pay the royalty for 
ninety days after written demand, 
and the consideration named in the 
agreement was one dollar when the 
actual cost to the lessee was three 
thousand five hundred dollars, the 
lessor must pay the lessee the latter 
amount before he is entitled to re- 


conveyance. Sharp v. Behr, 117 Fed. 
864,136 Fed. 795. 

93. See Landlord and Tenant 
§§ 245-248. 

94. U. S.—In re Barnhardt Coal, 
etce., Co., 265 Fed. 385. 

Ill.—Fowler v. Marion, etc., Coal 
Co., 315 Ill. 312, 146. NE 318. 


Mich.—Pendill v. Union Min. Co., 
64 Mich. 172, 31 NW 100. 

Pa.—Drake v. Pennsylvania Coal 
Co., 217 Pa. 446, 66 A 660; Homet v. 
Singer, 35 Pa. Super. 491; West Ridge 
Coal Co. v. Von Storch, 5 hackwexyin 
189. 

Tenn.—Charleston, S. C., Min., etc., 
Co. v. American Agricultural Chemi- 
cal Co., 126 Tenn. 18, 150 SW 1143. 

Wash.—Harlan v. McGraw, 107 
Wash. 286, 181 P 882. 

[a] Demand or notice held suffi- 
cient.—(1) Where, at the time the 
right of a lessor to forfeit a mining 
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of the lease.% 


in possession.°® 


lease for default accrued, the estate 
of the lessee is in bankruptcy, and a 
petition by the trustee for sale of the 
lease is pending, the filing of a cross 
petition by the lessor for forfeiture, 
although premature, is sufficient no- 
tice and demand to protect the right. 
In re Barnhardt Coal, etc., Co., 265 
Fed. 385. (2) Summons on the pe- 
tition in a suit to cancel the lease is 
sufficient notice of the election by the 
lessor to cancel the lease. Cassidy 
v. E. M. T. Coal Co., 204 Ky. 278, 264 
SW 744. 

[b] Demands held insufficient.— 
(1) A demand for payment one day 
before bringing suit for forfeiture 
is insufficient where the lessee is sol- 
vent and the lessor has an adequate 
legal remedy. Harlan v. McGraw, 
107 Wash. 286, 181 P 882. (2) A 
demand for a greater sum than is 
due amounts to nothing. West Ridge 
Coal Co. v. Von Storch, 5 LackLegN 
(Pa.) 189. 

[c] FBPutting another tenant in 
without demand or notice to the 
lessee is not a proper way to en- 
force a forfeiture. Kreutz v. Mc- 
Knight, 53 Pa. 319; Wilcox v. Cart- 
right, 1 LackLegRec (Pa.) 130. 

95. Island Coal Co. v. Combs, 152 
Ind. 379, 53 NE 452; Union Gas, etc., 
Co. v. Wright, 200 Ky. 791, 255 SW 
697; Pendill v. Union Min. Co., 64 
Mich. 172, 31 NW 100; Robinson v. 
Boys, 61-N. J. L. 179, 38 A 813. 

{a]  Illustration.— Where the lease 
provides that failure to pay the rent 
or royalties renders the lease null 
and void, the lessor or his grantee 
of the reversion may bring ejectment 
to recover possession, without mak- 
ing any demand for the rent or roy- 
alties due and unpaid, and without 
making any reéntry upon the demised 
premises. Robinson v. Boys, 61 N. 
Je L179; 88" A 83. 
yee Homet v. Singer, 35 Pa. Super. 

YT, 

97. Drake v, Pennsylvania Coal 
Co., 217 Pa. 446, 66 A 660; Homet v. 
Singer, 35 Pa. Super. 491. 

98. Lowe v. Broad Bottom Min. 
Co., 194 Ky. 88, 238 SW 192. 

[a] Illustration.—Where a min- 
ing lease provides that the lessors 
can terminate on ten days’ written 
notice on the failure of the lessee 
corporation to pay royalties, without 
prescribing the manner of giving the 
notice, it is not necessary to serve 
the notice in a formal manner, and 
delivery of such notice to the gen- 
eral manager is prima facie compli- 
ance with the contract. Lowe ov. 
Broad Bottom Min. Co., 194 Ky. 88, 
238 SW 192. 

99. Island Coal Co. v. Combs, 152 
Ind. 379, 53 NE 452. 

1 U. S:i—In re: Barnhardt Coal, 
oie Co., 265 Fed. 385. 

Ky.—Blue Ridge Coal Co. v. Hurst, 


196 Ky. 482, 244 SW 892; Wender 
Blue Gem Coal Co. v. Louisville 
Property Co., 137 Ky. 339, 125 Sw 
732. 

Pa.—Mt. Lookout Coal Co. v. 
Schooley,, 21), Pawo owe = Ay a822' 


Lehigh Valley Coal Co. v. Searle, 248 
Pa.385, 94 "A 74. 

W. Va.—Pheasant v. Hanna, 63 W. 
Va. 618, 60 SE 618. 

Wis. —-Sunday Lake Min. Co. 
Wakefield, 72 Wis. 204, 39 NW i136. 


The demand must be of the precise 
amount due,®* and where the lease provides no place 
for payment, it must be made on the premises.*’ 
Where the lease provides that notice shall be given, 
without prescribing the manner thereof, the notice 
need not be given in a formal manner.®® 
for possession is not necessary where the lessor is 
Equity may in a proper case give 
relief against a forfeiture for nonpayment of rent 
or royalty,! as where there has been a mere delay 
in payment, and the lessee is willing to pay.? 
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ing leases.* 


A demand 


[a] Matters to be considered.— 
Where a court of equity is asked to 
relieve against a forfeiture of a min- 
ing lease for nonpayment of rent, the 
alleged facts that the tenants had 
failed to furnish monthly statements 
of the amount of ore mined as re- 
quired by the lease, that they had 
wrongfully cut timber on the land, 
that they were insolvent, and credi- 
tors were seizing the mining appara- 
tus, a part of which was fixtures, 
thus injuring the mines, and that the 
property was in danger of being de- 
stroyed or injured by disaffected and 
unpaid workmen, are all proper to 


be considered in determining the 
equities of the case. Sunday Lake 
Min. Co. v. Wakefield, 72 Wis. 204, 


39 NW 136. 
{b] Injunction and receiver.—(1) 
Where, in a proceeding to revoke a 


coal mining lease, it appears that 
the lessee, due to his misconstruction 
of the lease, is in default in payment 
of rent, the court may properly eu- 
join the lessor from enforcing the 
forfeiture provided for by the lessor. 


Lehigh Valley Coal Co. v. Searle, 
248- Pa, ‘385; 94: A°74. (2) Where a 
coal lease provides that, when a 


board of arbitration shall determine 
that the coal remaining unmined has 
been fully paid for payment of roy- 
alties shall cease, and the provision 
as to arbitration is subsequently 
eliminated, the chancellor should pro- 
tect the lessee by a preliminary in- 
junction, and the lessor by requir- 
ing adequate security, or by appoint- 
ing a receiver until the court can 
determine the question as to which 
the parties disagree. Mt. Lookout 
Coal Co. v. Schooley, 271 Pa. 539, 115 
A 822, 

{[c] Relief not granted. — (1) 
Where the lessee in a coal mining 
lease stipulating for its forfeiture 
for nonpayment of rent failed to pay 
rent, and was insolvent, and it was 
doubtful whether the mine developed 
by the lessee at a large expense 
could be so operated as to pay rent, 
and liens were asserted against the 
property, equity properly terminated 
the lease at the suit of the lessor. 
Wender Blue Gem Coal Co. v. Louis- 
ville Property Co., 137 Ky.’ 339, 125 
SW 732. (2) Where a mining lease 
requires payment of a minimum 
monthly rental to be reduced when 
mining operations are prevented by 
certain Causes, and provides for a 
forfeiture on default in payment 
continued for thirty days, equity 
will not relieve against such for- 
feiture, in the absence of any 
showing of an excuse for the failure 
to pay the minimum rental. Blue 
Ridge Coal Co. v. Hurst, 196 Ky. 432, 
244 SW 892. 

Relief in equity against forfeiture 
generally see Hquity §§ 76-80. 

2... Pheasant v. Hanna, 63 W. Va. 
613, 60 SE 618. 

3. See Landlord 
§§ 1408-1575. 

4 G. W. Youngs Min. Co. v. Court- 


and Tenant 


ney, 219 Fed. 868, 185 CCA 538. 
[a] Effect of forfeiture of lease 
on enforcement of lien.G. W. 


Youngs Min. Co. v. Courtney, 219 
Fed. 868, 135 CCA 538. 

5. Htowah Min. Co. v. Wills Val- 
ley Min., etc., Co., 143 Ala. 628, 39 


[§§ 647-648 


[§ 648] (8) Lien for Rent or Royalties. The rules 
relating to liens for rent in case of other leases* 
ordinarily apply in case of liens for rent under min- 
In accordance with such rules a lessor 
of. mining property has no lien on the improvements. 
or personal property of the lessee or the product of 
the mining operations for rent or royalties due and 
unpaid by the lessee,® unless such lien is reserved 
by a provision in the lease® or arises by virtue of 
a statutory provision.” 
reserve a lien for the royalty and none is given by 


Where the lessor does not 


S 336; Miners’ Bank v. Heilner, 47 
Pa. 452 [dist and doubting Spangler’s 
App., 30 Pa. 277 note, and Wood’s 
App,, 30° Pa, 274 (both of swhich 
cases held that reservation of a right 
of reéntry to secure the arrears of 
rent confers a lien upon the pro- 
ceeds of the sale of the tenant’s 


estate) ]. 
_ 6 U. S.—Lewin v. Telluride Iron 
Works Co., 272 Fed. 590. 


Ky.—Muncey Coal /Min > Goi ws 
Muncey, 206 Ky. 638, 268 SW 293. 

La.—Logan v. State Gravel Co... 
153: "La. 105, £03. S- 1526: 

Mich.—Iron Duke Mine vy. Braastad, 
112 Mich. 79, 70 NW 414. 


Mo.—Union ‘Trust Co. v. Wear 
Coal. Co., 199 SW 230. 

Pa.—Miners’ Bank v. Heilner, 47 
Pa. 452; Spangler’s App., 30 Pa. 277 


note. 

W. Va.—Coaldale Min., ete., Co. vw. 
Clark, 43 W. Va. 84, 27 SE 294. 

See generally Landlord and Tenant 
§§ 1409-1446. 

{a] Dllustration.—Where the lease 
provides that all machinery placed 
on the land shall become a part of 
the realty, and not be removed until 
all rents and royalties are paid up, 
it gives the lessor a lien thereon 
for unpaid rents and royalties. Pen- 


in v. Maas, 97 Mich. 215, 56 NW 
[b] Claims covered by lien.—A 


provision in a coal mine lease, giv- 
ing the lessor a lien to secure all 
amounts that might become due un- 
der the lease, does not extend to a 
claim for damages caused by the 
bankruptcy of the lessee and con- 
sequent abandonment of the lease. 
7 re Gallacher Coal Co., 205 Fed. 

{[ce] Priorities. —(1) The rights of 
a conditional vendor of machinery 
and material, placed by the vendee 
on mining property leased by him, 
are superior to the lessor’s rights un- 
der his contingent lien for rent, al- 
though the contract of conditional 
sale is not recorded. Jeffrey Mfg. 
Co. v. Mound Coal Co., 215 Fed. 222 
[aff 233 Fed. 913, 147 CCA 587]. (2) 
Where a lease of coal mines. pro- 
vided for a certain royalty on each 
ton of coal, with the proviso that 
the lessee should pay to the lessors 
three thousand dollars annually as 
a minimum rental, whether the roy- 
alties amounted to that much or not, 
five months’ rental being unpaid at 
the time a receiver was appointed 
and the works were closed, the les- 
sors are entitled to a first lien for 
five twelfths of the three thousand 
dollars. Coaldale Min., etc., ‘Co. v. 
Clark, 438 W. Va. 84, 27 SE 294. 

7. Lacey v. Newcomb, 95 Iowa 287, 
63 NW 704; Caudill Coal Co. v. Sol, 
ner Min. Co., 198 Ky. 243, 248 SW 
533; Wender Blue Gem Coal Co. v. 
Louisville yas obs Copels ts Kyai339) 
125 SW 732. See generally Landlord 
and Tenant §§ 1447-1575. 

{a] Priority.—Under St. §§ 2316-— 
2317, a lessor of coal lands is en- 
titled to a lien for the royalties ac- 
crued within eleven months before 
his action is brought, where no other 
valid lien against the property has 
been allowed. Caudill. Coal Co. v. 
cone Min. Co., 198 Ky. 248, 248 SW 
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law, the lessor is confined to an action at law for 
its recovery and cannot maintain a bill in equity to 
Where the lien arises by virtue of 
statute, no attachment or distress is necessary to 
create or preserve the lien, when suit is filed for 
A lien created by the lease, on 
ore mined, is not, as between the parties, waived 
or destroyed by another clause in the lease allowing 
the shipping of ore to the customary market in an- 
other state before payment of the royalty,!° and the 
lessor may recover in an action of tort, if the lessee 
not only fails to pay royalties, but sells the ore 


enforce a lien.§ 


its enforcement.® 


without preserving the lien.1 
Property covered by lien. 


The particular prop- 
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of the lease or statute;!? and where the lessor has a 
lien for coal rent, both on the loose personal prop- 
erty and also on the proceeds of the leasehold estate, 
he will be limited to the latter in order to allow the 
miners and laborers to be paid from the former, to 
which only their lien extends.1* 

[§ 649] (9) Actions—(a) In General. 
for the recovery of rents and royalties under mining 
leases are in general subject to the rules governing 


Actions 


recovery of rent under ordinary 


leases,‘* such as in regard to the nature and form 
of the action,4® conditions precedent,!® matters of 


defense,‘7 recoupment, set-off, and counterclaim,}§ 


erty covered by the lien depends upon the language 


8 Etowah Min. Co. v. Wills Valley 
Min., ete., Co., 143 Ala. 628, 39 S 
rs d 


336. 

9. Caudill Coal Co. v. Solner Min. 
Co., 198 Ky. 248, 248 SW 533; Wen- 
der Blue Gem Coal Co, v. Louisville 
ery per ly Co., 187 Ky. . 339, 125 SW 
732. 

Distress for rent in general see 
Landlord and Tenant §§ 1576-1754. 

10. Iron Duke Mine v. Braastad, 
112 Mich. 79, 70 NW 414. 


11. Iron Duke Mine v. Braastad, 
supra. 
12. Wewin v. Telluride Iron Works 


Co,. 272 Fed. 590; Muncey Coal Min. 
Co. v. Muncey, 206 Ky. 638, 268 SW 
293; Union Trust Co. v. Wear Coal 
Co., (Mo.) 199 SW 230. ‘See generally 
Landlord and Tenant §§ 1424-1428- 
1474-1485. 

fa] Illustration.—Where a lease 
of coal lands provides that the les- 
sor’s lien shall extend to all prop- 
erty and effects coming on the leased 
premises “or that are used by or 
belong to lessee in running business 
under lease,’ under rule of ejusdem 
generis the last provision refers to 
personal property. only, and does not 
include adjacent real -estate and 
property so affixed thereto as to con- 
stitute realty. Muncey Coal Min. Co. 
Sat Ren EOYs 206 Ky. 638, 268 SW 
293. 

[b] Tien or improvements.— 
Where lease of a mining claim con- 
templates the erection thereon by 
the lessee of a stamp mill and gives 
the lessor a lien-on the improvements 
erected on the claim by the lessee, 
such lien covers not only the build- 
ing erected to house the mill, but 
also the machinery, tools, and other 
equipment essential to an operative 
stamp mill. Lewin v. Telluride Iron 


Works Co., 272 Fed. 590. 
13. Farmers’ Bank Appeal, 1 
Walk. (Pa.) 33. 


Liens of miners and laborers gen- 
erally see infra §§ 841-898. 

14. Ala.—Brown v. Shorter, 71 S 
108. 

Cal.—Northern Light Min. Co. v. 
Blue Goose Min. Co., 25 Cal.~A. 282, 
143 P 540. 

N. Y.—Kidder v. Adrian  Petro- 
leum Co., 171 App. Div. 939, 156 NYS 
519). 

Pa.—Watt v. Dininny, 141 Pa, 22, 
AAS 519. 

W. Va—Lawson v. Williamson 
Coal, etc., Co., 61 W. Va. 669, 57 SH 
258. 

See generally Landlord and Tenant 
§§ 1313-1366. 

[a] Right to sue.—Although a 
Jease perpetual to the exhaustion of 
the coal has been granted, the les- 
sor may sue directly for royalty un- 
paid by one who, with the consent 
of both lessor and lessee, has been 
allowed to mine under an agreement 
to pay the same royalty as the les- 
Watt v. Dininny, 141 Pa. 22, 21 
A 519. 

[b] Accrual of right of action.— 
Where the lease requires the roy- 
alties to be paid during the year, 
the whole amount of the annual rent 
matures at the end of the year, and, 


if not paid, an action will lie, 
whether the rent is payable in money 
or gold dust. Northern Light Min. 
Co. v. Blue Goose Min. Co., 25 Cal. 
A. 282, 143 P 540. 

{c] Liability on notes.—Where a 
lessee gives notes to the lessor to 
secure back royalties owed the les- 
sor by another party, the lessee is 
not liable for the original obligation, 
but only on the notes. Brown v. 
Shorter, (Ala.) 71 S 108. 

15. Prudence Coal Co. v. Perkins, 
217 Fed. 569, 133 CCA 421; Saylor 
Park Land Co. v. Glenwood Coal Co., 
179 Iowa 919, 162 NW 203; Lawson 
v. Williamson Coal, ete., Co., 61 W. 
Va. 669, 57 SE 258. See generally 
Landlord and Tenant § 1313. 

[a] Any remedy by which rent is 
recoverable is available to enforce 
payment of royalties accruing under 
a mining lease. Lawson v. William- 
son Coal, etc., Co., 61 W. Va. 669, 57 
SE 258. 

{[b] Assumpsit.—(1) Royalties 
accruing under a mining lease are 
recoverable in asSumpsit under an 
indebitatus count for use and occu- 
pation or under a special count on 
the contract. Lawson v. William- 
son Coal, etc., Co., 61 W. Va. 669, 57 
SE 258. (2) <A lessor of coal lands 
may recover royalties due under the 
lease on coal previously mined and 
sold by the lessee under the common 
counts in assumpsit, where by stat- 
ute assumpsit may be maintained on 
a sealed contract. Prudence Coal Co. 
yeh Eee 217 *§ Med. 569) 133) CCA 

[ec] Action on contract and not 
for damages.—Where the lease pro- 
vides for minimum royalties, for a 
stated period and expressly waives 
recovery of damages, and the lessee 
does not mine during such period, 
an action by the lessor to recover the 
stipulated payments is not an action 
for damages, but an action on con- 
tract based upon an express promise 
to pay. Saylor Park’ Land’ Co; "y. 
Glenwood Coal Co., 179 Iowa 919, 162 
NW 208. 

16. Northern Light Min. Co. v. 
Blue Goose Min. Co., 25 Cal. A. 284, 
143 P 540. See generally Landlord 
and Tenant §§ 1315, 1316. 

{a] Demand.—Where a demand 
for royalties and for damages for 
breach of a mining lease would be 
a mere idle ceremony, the making 
of a demand is not a_ condition 
precedent to plaintiff’s right to sue. 
Northern Light Min. Co, v. Blue 
Goose Min. Co., 25 Cal. A. 282, 143 P 
540. 

17. Northern Light Min. Co. v. 
Blue Goose Min. Co., supra; Hiller 
v. Ray, 59 Fla. 285, 52 S 623, 20 Ann 


Cas 1162; Lockhart v. Atwood, 198 
Ky. 324, 248 SW 8438; Lazarus v. 
Lehigh, etc., Coal Co., 246 Pa. 178, 


92 A 121; Thomas v. Harbison-Walker 
Refractories Co., 226 Pa. 136, 75 A 


199° See generally Landlord and 
Tenant §§ 1321-1325. 
[a] Defense held sufficient. — 


Where the purpose of a contract is 
the mining of phosphate rock of a 
specified character, a failure upon 


the parties,'® the pleading,”° the issues, proof, and 


proper endeavor to find the roc«x 1s 
a good defense in an action for roy- 
alties, in the absence of an agree- 
ment to the contrary. Hiller v. Ray, 
59 Fla. 285, 52 S 623, 20 AnnCas 


1162. 

Defense held insnfficient.— 
The fact that plaintiff and his 
predecessors in title did not own 
certain land on the execution of a 
coal lease, and that defendant sub- 
sequently acquired the title thereto 
from the owner of the fee when 
the lease was executed, is not a good 
defense to an action for royalties 
under the lease. Lazarus v. Lehigh, 
wees Coal Co., 246 Pa. 178, 92 A 
18. Harlan Coal, etc., Co. vy, King 
Harlan. Min. \Co., 192 Ky. 111, 232 
SW 650; Tiley v. Moyers, 43 Pa. 404. 
See generally Landlord and Tenant 
§§ 13826-1330. 


{a] Damages.—Where ejectment 


‘had been brought by the lessors to 


try the question of forfeiture under 
a provision of the lease which for- 
bade the tenant to let the mine 
stand idle for a year, in which 
they failed, damages theretor couid 
not be allowed by the jury in an 
action for rent; but for an estrepe- 
ment brought by them which in- 
terrupted mining operations, darm- 
ages were properly allowed and as- 
sessed by the jury under the charge 
ore court. Tiley v. Moyers, 43 Pa. 

19. Bates v. Georgia Fertilizer 
Co., 144 Tenn. 32, 229 SW 153. © See 
generally Landlord and Tenant 
§§ 13831-1334. 

[a] To suit by assignee.—The 
original lessor is not a necessary 
party to lessee’s action for royalties 
against his assignee. Bates v. Geor- 
gia Fertilizer Co., 144 Tenn. 32, 229 
SW 153. 

20. Lockhart v. Atwood, 198 Ky. 
324, 248 SW 843. .See generally Land- 
lord and Tenant §§ 1335-1349. 

[a] Answer held sufficient.—In an 
action for rent, to be paid in lieu 
of operation, an answer by the origi- 
nal lessees, alleging they had as- 
Signed their interests in the lease 
after paying all rentals due there- 
under to the date of the assignment, 
and that the lessor, for a valuable 
consideration, had acquiesced in the 
assignment, and had agreed to re- 
lease the lessees from all liability 
under the lease, and to look to the 
assignee alone for the performance 
of its terms, states a good defense. 
Lockhart v. Atwood, 198 Ky. 324, 248 
SW 843. 

{b] Answer held insufficient.—In 
a royalty action on a coal mine 
lease, providing that minimum roy- 
alties need not be paid while the 
mine is closed for unavoidable 
casualties beyond the lessee’s con- 
trol, an answer, alleging shutdowns 
because of inability to get railroad 
cars is insufficient, where no dili- 
gence in seeking such cars is al- 
leged. Bennett v. Howard, 175 Ky. 
19% WS TS Wei) DRATSITEY 10752 

Reo eae of complaint see infra 
§ 650. 
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variance,”! the burden of proof,?? 


the admissibility of 
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particular evidence,* the weight and sufficiency of the 


21. Ill.—Weidknecht v. Clark, 215 
Ill. A. 308; Missouri, ete., Coal Co. 
v. Reichert, 119 Ill. A 148 [aff 231 TI. 
238, 83 NE 166, 121 AmSR 307]. 

Iowa.—Jenkins v. Clyde Coal Co., 
82 Iowa 618, 48 NW 970. 

Mo.—Robinson vy. Troup Min. Co., 
55 Mo. A. 662. 

Pa.—Garman vy. Potts, 135 Pa. 506, 
19 A 1074. 

OF ickaek i Ag v. Smith, 
o . 

See generally Landlord and Tenant 

§§ 1346-1349. 


bs Were: 


[a] Matters that may be proved. 
—(1) In an action for rent under 
a lease providing that a certain 


amount of ore shall be taken out 
each year, if the ore can be ‘‘advan- 
tageously” mined, the lessee may 
prove that the ore could not be mined 
advantageously, why it could not be 
done, the cost of mining and putting 
the ore on the bank, and that when 
so placed it was not merchantable. 
Garman v. Potts, 135 Pa. 506, 19 A 
1071. (2) Where the issue is 
whether the lessee was justified in 
abandoning the mine because it could 
not be operated at a profit, evidence 
as to whether the mine was oper- 
ated at a profit and whether tne 
mine could be operated at a profit 
is not open to the objection that such 
evidence was incompetent and imama- 
terial. Wilson v. Big Joe Block Coal 
Co., 142 Iowa 521, 119 NW 604. 

[b] Matters not provable.—(1) In 
an action for unpaid royalties it is 
improper to permit comparison be- 
tween the output of the mine in ques- 
tion and other mines, especially when 
all the material conditions and meth- 
ods are not established as identical. 
Missouri, etc., Coal Co. v. Reichert, 
119 Ill. A. 148. (2) Evidence to sus- 
tain a demand for rent is not admis- 
sible under a declaration containing 
no counts other than the indebitatus 
counts for goods, etc., sold and de- 
livered, work and labor, money lent, 
advanced, etc., money had and re- 
ceived and an account stated, where 
there is no evidence tending to prove 
a settlement so as to bring the case 
within the last-mentioned count. 
Lawson v. Williamson Coal, etc., Co., 
61 W. Va. 669, 57 SE 258. 

22. Colo.—Colorado Fuel, etc., Co. 
v- Pryor, 25 Colo. 540, 57 Pp bp 

I1l.— Stoddard y. Illinois Impr., etc., 
Co.; 275 Ill. 199, 118 NE 913 Laff 195 
Til, A. 471]. 

Iowa.—Ellis v. Cricket Coal Co., 
166 Iowa 656, 148 NW 887. 

Oh.—New York Coal Co. v. New 
Pittsburgh Coal Co., 86 Oh. St. 140, 
99 NE 198; Cook v. "Andrews, .36 Oh. 
St. 174. 

Pa.—Holt v. Kelley, 224 Pa. 620, 
73 A 947; Wilson v. Beech Creek Can- 
nél Coal Co., 161'Pa. 499, 29 A 100; 
Bannan v. Miller, 6 Pa. Dist. TLS 19 
Pa, Co. 244. 

Wash.—Oliver v. Polson, 117 Wash., 


385, 201 P 289. ; 

See generally Landlord and Tenant 
§ 1350. 

[a] Burden on lessor.—(1) Where 


the lease is to continue for twenty 
years or until minable coal is ex- 
hausted, the burden of proving the 
existence of minable coal is upon 
the lessor. Ellis v. Cricket Coal Co., 
166 Lowa 656, 148 NW 887. (2) To 
entitle a lessor to recover substan- 
tial damages for failure to operate 
under a mining lease and pay roy- 
alties, he must show the fact that 
merchantable coal existed on the 
Jand, and that it could be mined with 
profit, after deducting the royalty. 
Colorado Fuel, etc., Co. v. Pryor, 25 
Colo. 540, 57 P51. (3) > Under a lease 
of a coal seam providing that, should 
such seam prove faulty or unmer- 
chantable, rendering it impracticable 
to mine or dispose of coal in reason- 


able quantity, the lessee shall have 
the right to abandon it, and remove 
all improvements, and shall forfeit 
all royalty paid, in order to recover 
rent, the lessor need not prove that 
it was practicable to mine merchant- 
able coal “in reasonable quantity” 
from the seam, this being matter of 
defense. Wilson v. Beech Creek Can- 
nel Coal Co., 161 Pa. 499, 29 A 100. 

{b] Burden on lessee.—(1) Under 
a lease giving the exclusive right to 
test land for coal and remove the 
same, if discovered in_ sufficient 
quantities and quality, prospecting to 
be commenced within a certain time, 
and upon failure to commence min- 
ing within a certain time, the lessees 
to pay an agreed sum annually, in 
an action for such sums the burden 
is on the lessees to show that min- 
able coal did not exist on such land. 
Cook v. Andrews, 36 Oh. St. 174. (2) 
Where a coal lease provides that the 
lessee Shall not be required to pay 
the minimum rental or continue min- 
ing operations where the coal is less 
than two feet six inches in general 
thickness, in an action for the mini- 
mum rental, the burden is on the 
lessee to show that the coal was of 
less thickness. Holt v. Kelley, 224 
Pa. 620, 73 A 947. (3) In an action 
for minimum royalties the burden 
rests on the lessee to show that he 
was prevented from mining and re- 
moving the minimum tonnage by a 
cause within the lease. New York 
Coal Co. v. New Pittsburgh Coal Co., 
86 Oh. St. 140, 99 NE 198; New Pitts- 
burg Coal Co. v. New York Coal Co., 
12, Oh iCirs Ct NaS: 465,31 /Oh Cir: 
Ct. 458. (4) Where a coal lease 
provides for payment of minimum 
royalties annually during a specified 
number of years “unless the coal in 
said land shall be sooner exhausted 
or it shall be ascertained that mer- 
chantable coal does not exist there- 
on in quantities sufficient to be 
profitably mined,” the lessee has the 
burden of proving that he made a 
reasonable search and exploration of 
the land for purpose of determining 
the existence or nonexistence of coal, 
and that merchantable coal in sufli- 
cient quantities to be _ profitably 
mined did not exist on the ianas. 
Oliver v. Polson, 117 Wash, 385, 201 
1D ESS), 

[c] As to termination of lease.— 
In an action for minimum royalty 
under lease to run for twenty years, 
unless the coal should be sooner tre- 
moved, the burden is on the lessee, 
not only to show that he had a right 
to terminate the lease, but that he 
did terminate it by some form of 
surrender and by some manner of 
notice to the lessor. Fisher v. Maple 
Block Coal Co., 184 Iowa 397, 168 
NW 110. 

23. Ellis v. Cricket Coal Co., 166 
Iowa 656, 148 NW 887; Wilson v. 
Big Joe Block Coal Co., 142 Iowa 
521, 119 NW 604. See generally Land- 
lord and Tenant § 1351. 

[a] Evidence held admissible.— 
(1) Campbell v. Centervilie Block 
Coal Co., 190 Iowa 18, 179 NW 957; 
Pittsburgh Block Coal Co. v. Oliver 


Coal Co., 269 Pa. 290, 108A .62: (2) 
As to “merchantable coal.” Hutson 
Coal Co. v. Hughes, 9 Oh. Cir. Ct. 
INS SSP izde 29) One Cir Ct 139) mane): 


As to possibility of mining and re- 
moving’ minimum amount. New 
Pittsburg Coal Co. v. New York Coal 
Cos WZ Oh Cire Cian. iS. 465, 3i7Oh. 
Cir. Ct. 458. (4) In an action by a 
lessor of coal lands on the lessee’s 
surety bond conditioned to pay roy- 
alty on coal actually mined, and in 
view of defendant’s failure to deny 
it in an affidavit of defense, plain- 
tiffs statement, claiming a certain 
amount as the balance due, is prop- 
erly admitted. Pittsburgh Block 


NA 
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evidence,?* questions of law and fact,?5 instructions,"° 


Coal Co. vy. Oliver Coal Co., supra. 
(5) In an action for rent under a 
lease providing that a certain amount 
of ore shall be taken out each year, 
if the ore can be “advantageously” 
mined, a receipt for rent paid under 
the lease before the time for which 
suit is brought which shows that 
the lessee had then advanced to the 
lessor, in addition to the amount 
then due, more than the amount sued 
for, is admissible to show that the 
lessee is entitled to credits against 
the royalty claimed. Garman vy. 
Potts, -135eca-s 5065 (095 AN a0 day GG) 
Where the parties to a coal mining 
lease knew when it was executed 
that the coal could only be disposed 
of by sale to a particular railroad, 
the price naid by the railroad is ad- 
missible to determine whether the 
coal remaining in the premises was 
minable or not. Ellis v. Cricket Coal 
Co., 166 Iowa 656, 148 NW 887. 

{[b] Lease as evidence.—As to the 
lessor a mining lease after the ex- 
piration of the term is an executed 
contract, and is admissible as evi- 
dence under a common count to prove 
the amount he is entitled to recover. 
Lawson vy. Williamson Coal, ete., Co., 
61 W. Va. 669, 57 SE 258. 

24. Muncey Coal Min. Co. v. Mun- 
cey, 206 Ky. 638, 268 SW 293. See 
generally Landlord and Tenant 
§ 1352. 

[a] Evidence held sufficient.—(1) 
To show that royalties earned had 
been paid. O. K. Jellico Coal Co. v. 
Parks, 146 Ky. 674, 143 SW 22. (2) 
To show that the lessee had not for- 
feited his rights under the lease be- 
cause of nonpayment, the lessor 
having waived the breach, in a suit 
where the validity of a mining lease 
which was to become effective only 
upon the payment of a certain sum 


by a _ stipulated time. Stafford v. 
Pinson, 142 Ky. 435, 134 SW 909. 
(3) To show a balance due author- 


izing the direction of a verdict for 
plaintiff, in an action for recovery 
of certain sums as rent for improve- 
ments used in connection with a coal 
mining lease. Canadian Coal Co. v. 
Lynch, 28 Okl. 585, 115 P 466. 

{b] Evidence held insufficient.— 
In a suit to determine complainant’s 
share of royalty payable under a coal 
lease, to sustain a finding that com- 
plainant rented his part of the land 
for mining purposes in order that 
his father and mother could rent their 
land for the same purposes. Hatfield 
v. Followay, (Ky.) 113 SW 853. 

25. Campbell v. Centerville Block 
Coal Co., 190 Iowa 18, 179 NW 957; 
Pittsburgh Block Coal Co. v. Oliver 
Coal Co., 259° Pas 290, 103 A’ 52; 
Woodruff v. Gunton, 222 Pa. 376, 71 
A 849; Oliver v. Polson, 117 Wash. 
885, 201 P 289. See generally Land- 
lord and Tenant §§ 1353, 1354. 

[a] Questions of fact for jury.— 
(1) As to the amount of net profit 
as a basis for computing royalty. 
Woodruff v. Gunton, 222 Pa. 376, 71 
A 849. (2) As to the weight of a 
cubic foot of coal. Campbell v. Cen- 
terville Block Coal Co., 190 Iowa 
18, 179 NW 957. (8) As to possi- 
bility of mining and removing mini- 
mum amount. New Pittsburg Coal 
Co. v. New York Coal Co., 12 Oh. Cir. 
Cty _N: JS), 466, 131 Ohe, Civss Cte 25ee 
(4) Where, in an action for the bal- 
ance of rentals due the evidence 
leaves doubtful the bona fides of the 
lessee’s expressed opinion that it had 
paid an amount on unmined coal 
which was equal to the coal yet un- 
mined, the bona fides of such opinion 
is for the jury. Shiffer v. Hudson 
Coal Co., 245 Pa. 479, 91 A 886. 

26. Stoddard v. Illinois Impr., ete., 
Cow Lobe TMs AS 471 Vath s2ve en): 199. 
113 “NE, 913}. - See eae Land- 
lord and Tenant § 13 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§§ 649-651] 


and the verdict and findings.?? 


not recoverable in 


alty.2® 


In equity. <A bill in equity to compel an account- 
ing by the operator or lessee will lie where the rent 
or royalty reserved in the leasing of mineral prop- 
erty is dependent on the amount of mineral taken ;*? 
and the lessor may be entitled to have the lessee 
_ execute a bond and file periodical statements showing 
the amount removed,*° or if this does not meet the 
exigencies of the case he may be entitled to the ap- 
pointment of a receiver,*! or, as a final resort, the 
But a court of equity 
has no power to decree an abatement of the rent 


issuance of an injunction.®? 


under a mining lease.?* 


[§ 650] (b) Sufficiency of Complaint. 


[a] Instructions held misleading. 
—As to measure of damages in action 
for breach of covenants. Stoddard 
v. Illinois Impr., etc., Co., 195 Til. A. 
471 [aff 275 Ill. 199, 113 NE 913]. 

27. Myers v. Consumers’ Coal Co., 
212 Pa. 193, 61 A 825. See generally 
Landlord and Tenant § 1356. 

[a] Findings—Where the evidence 
shows that by an agreed change in 
the methods of preparing coal used 
at the time of the execution of the 
lease the amount of coal on which a 
larger royalty was paid was greatly 
diminished and the amount of small 
coal and waste paying a lower roy- 
alty was increased, the court should 
find the proportion of coal mined 
which was subject to a royalty un- 
der the former method as well as that 


under the new method. Myers v. 
Consumers’ Coal Co., 212 Pa. 193, 
61 A 825. 

[b] Werdict for lessor held proper. 
Thee Ven Kelley, 7224 Pas 6206-73) A: 

28. Wilson v. Smith, 5 Yerg. 
(Tenn.) 379. 

29. Harleston v. West Louisiana 


Bank, ‘129 Miss. 111, 91 S 423, 424, 
[quot Cyc]; Swearingen v. Steers, 49 
W. Va. 312, 38° SE 510. 

30. Hurwitz v. Carolina Sand, etc., 
COn SoeIN., Ce Le 26S ind tilt 

[a] Illustration.—In a suit by the 
owners of premises to recover royal- 
ties for the removal of gravel, where 
defendant is in possession and plain- 
tiff has no means of ascertaining the 
quantity removed or in course of be- 
ing removed, the plaintiffs may be en- 
titled to have defendant required to 
execute a bond and file periodical 


statements showing the amount re— 


moved. Hurwitz v. Carolina Sand, 
eter, Co. 189 NN. Co ls 126-SHi7s 

31. Hurwitz v. Carolina Sand, etc., 
Co., supra. 

32. Hurwitz v. Carolina Sand, etce., 
Co., supra. 

Injunctions generally see supra §§ 
505-520. 

33. Browning v. Boswell, 215 Fed. 
826, 132 CCA 168. 

34. Central Trust Co. v. Berwind- 
White Coal Co., 95 Fed. 391. 

[a] Allegation held suificient.— 
An allegation that payments had be- 
come due and payable under the 
terms of a lease is a Sufficient allega- 
tion that the lease is still in force. 
Central Trust Co. v. Berwind-White 
Coal Co; 95 Fed. 391. 

35. Cook v. Decker, 63 Mo. 328. 

[a] Allegation held sufficient.— 
Although in an action for rent the 
exact amount due must be stated in 
the complaint, yet, if the lease is of 
mineral lands, a statement that the 
tenants have _ extracted 
thousand pounds of ore, and that one 


fourth of it is due plaintiff is suffi- | 


cient. Cook v. Decker, 63 Mo. 328. 
36. U. S.—Martin v. Walsenburg 
Fuel Co., 200 Fed. 270. 


Cal.—Northern Light Min. Co. v. 
Blue Goose Min. Co., 25 Cal. A. 282, 
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Damages for an ex- 
cessive use of the timber upon the land leased are 
an action for rent or roy- 


thirty-two | 
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eral. 
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plaint in an action for rent or royalty should aver 
the existence of a lease,**+ the amount of rent or 
royalty claimed,®® and such other facts as consti- 
tute the cause of action.*® 
negative matters of defense.*’ 
[§ 651] k. Assignment, Sublease, Transfer, or En- 
cumbrance**—(1) Assignment or Sale—(a) In Gen- 
The rules which govern assignments in gen- 
eral,?® particularly those which relate to the assign- 
ment and subletting of leases generally,*® ordinarily 
apply and control in assignments of mining leases,** 
or subleases,*? or contracts for such assignments,** 
such as in regard to whether a particular transfer 
is an assignment or a subletting,** or in regard to 
the rescission or cancellation of the assignment for 


It need not, however, 


fraud or misrepresentation in its making,* or for 


The com- 
143 P 540. 
Fla.—Williams v. Phiel, 60 Fla. 272, 
53 S 638. 
Li=—=St lows. Cons. Coal (Co. Vv. 


Peers, 150 Ill. 344, 37 NE 937. 
*Mo.—Boydston v. Meacham, 28 Mo. 
A, 494. 

Mont.—Nickel v. Hodgens, 35 Mont. 
EY ASI5 CAN) MEN Aase(A 

[a] Existence of mineral.—(1) In 
an action to recover the minimum 
royalty under a mining lease provic- 
ing for the same whether the mine is 
worked or not, the complaint need 
not aver that there is a workable vein 
in the leased premises, where the 
lease contains no warranty on that 
point. St. Louis Cons. Coal Co. v. 
Peers, 150 fll. 344, 37 NE 9387. (2) 
Where the parties to lease for mining 
phosphate assume that there is suf- 
ficient phosphate to enable the lessor 
to comply with the contract, a dec- 
laration in a suit for the royalties 
need not allege the existence of mer- 
chantable phosphate in the land to 
the extent specified in the lease. Wil- 
liams v. Phiel, 60 Fla. 272, 53 S 638. 

87. McDowell v. Hendrix, 67 Ind. 
513. 

38. Assignment or sale of oil or 
gas lease see infra §§ 737-758. 


39. See Assignments 5 C. J. p 830. 

40. See Landlord and Tenant §§ 
54-119. 

41. U. S.—Malcomson v. Wappoo 
Mills, 85 Fed. 907. 

Ark.—Pennsylvania Min. Co. v. 
Bailey, 110 Ark. 287, 161 SW 200. 


Colo.—Caley v. Portland, 18 Colo. 
A. 390, 71 P 892; Caley v. Portland, 
12 Colo. VAS 397,0b6. P5350: 

Ill.—St. Louis Cons. Coal Co. v. 
Peers, 150 Ill. 344, 837 NE 937; Morris 
v. Saline County Coal Co., 211 Ill. A. 
178. 

Ind.—Breckenridge v. Parrott, 15 
Ind. A. 411, 44 NE 66; Edmonds v. 
Mounsey, 15 Ind. A. 399, 44 NE 196. 

Ky.—Thompson y. Brownlee, 20 
KyL 235, 45 SW 871. 

Mo.—Boydston v. Meacham, 28 Mo. 
A, 494. 

Nev.—Waters v. Stevenson, 13 Nev. 
157, 29 AmR 293. 

N. J.—Trotter v: Heckscher, 42 N. 
J. Eq. 254, 7 A 650. 

Oh.—Woodland Oil Co. v. Crawford, 
55 Oh. St. 161, 44 NE 1093, 34 LRA 62. 

Pa.—Comegys v. Russell, 175 Pa. 
166, 34 A 657; Pittsburg Cons. Coal 
Co. v. Greenlee, 164 Pa. 549, 30 A 


1489; Williams v. Short, 155 Pa. 480, 


26 A 662; Watt v. Dininny, 141 Pa. 
22, 21. A 519; Fennell v. Guffey, 139 
Pa. 341, 20 A 1048; Smith v. Munhall, 
139 Pa. 253, 21 A 735; Lykens Valley 
Coal Co. v. Dock, 62 Pa. 232; God- 
dard’s App., 1 Walk. 97; Oil Creek, 
etc., Petroleum Co. v. Stanton Oil Co., 
285 Pa.) Co. 153. 


Va.—Turner, v. Hall, 128 Va. 247, 
(104 SE 861. . 

W. Va.—McGuire v. Wright, 18 W. 
Va. 507. 

Eng.—Bates v. Donaldson, [1896] 
2Q. B. 241. 


[a] Second lease to assignee as 
not continuance of assigned lease.— 
Morris v. Saline County Coal Co.,. 211 
tA lS: 

42. Williamson vy. Williamson, L. 
Res aChemezge 

[a] Provision of sublease.—A sub- 
lease made with the consent of the 
lessor should contain all the provi- 
sions agreed upon in the preliminary 
contract for such sublease. William- 
son v. Williamson, L. R. 9 Ch. 729. 

43. Langford v. Bivins, (Tex. Civ. 
A.) 225 SW 867; Turner v. Hall, 128 
Va. 247, 104 SE 861. See generally 
Landlord and Tenant § 119. 

{a] Consideration. Assuming, 
where a contract for a sale of a coal 
lease contains no express promise to 
pay, that none is implied, the con- 
tract is unilateral; but the fact that 
it is under seal gives rise under the 
common-law rule to a conclusive pre- 
sumption of consideration to the 
promisor. Turner v. Hall, 128 Va. 
247, 104 SE 861. 

{b] Time is of the essence of a 
contract of sale (1) of a mining lease. 
Langford v. Bivins, (Tex. Civ. A.) 
225 SW 867. (2) Where no time is 
fixed in an instrument for the dura- 
tion of an option to purchase a coal 
lease, the law imples a _ reasonable 
time. Turner vy. Hall, 128 Va. 247, 
104 SE 861. ss 

44. Pennsylvania Min. Coma. 
Bailey, 110 Ark. 287, 161 SW 200. See 
generally Landlord and Tenant § 83. 

{a] MIllustration.—Where a mining 
lessee leased. the property for a term 
extending beyond his term, his lessee 
is an assignee of the original lease 
and not a sublessee. Pennsylvania 
Min. Co. v. Bailey, 110 Ark. 287, 161 
SW 200. 

45. U. S.—Porto Rico Min. Co. v. 
Conklin, 271 Fed. 570. 


Mo.—Greenstreet v. Walsch, 189 
Mo. A. 533, 176 SW 1062. 

Mont.—Turk v. Rudman, 42 Mont. 
Up calalal 185 eke 

Okl.—Beck v. Finley; 77 Okl. 2138, 


187 P 488. 

Tex.—Shelton v. Overton, (Civ. A.) 
275 SW 855. y 

See generally Landlord and Tenant 


86. ; 

{a] MTllustrations.—(1) Where the 
assignor to induce the purchase from 
him of mining leases makes false rep- 
resentations and conceals facts in re- 
spect to the character and value of 
the mines, and bribes the expert em- 
ployed by the assignee to examine 
and report on the property, and the 
assignee relies on such _ representa- 
tions and reports, such facts justify 
his rescission of the contract. Porto 
Rico Min. Co. v. Conklin, 271 Fed. 570. 
(2) Where sellers of a mill and min- 
ing lease entered into a secret agree- 
ment to pay a commission to one of 
the three purchasers thereof and not 
to hold him liable on notes of himself 
and his associates for the purchase 
price, and such pretended purchaser 
and sellers’ secret agent falsely rep- 
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a breach of a condition of the assignment.*® 

Assignability.47 Where the personal skill of the 
miner lessee is contracted for, the lease is not as- 
signable.*8 But where the lease gives the right to 
mine and carry away ore for a certain time, such 
lease is not of a fiduciary character or in the nature 
of a personal confidence, and ordinarily may be 
assigned or sublet,‘® unless it contains restriction 
against such assignment or subletting,°° except with 
the consent of the lessor.°t Under some statutes,°? 
if the lease is for a term, longer than a specified 
number of years, it cannot be assigned or trans- 
ferred so as to pass the legal title except by deed 
or will.®3 

Partial assignment. An assignment of an interest 
in a mining lease is a sufficient consideration for 
an agreement to bear a proportionate part of the 
expense of development of the mine.°* 

[§ 652] (b) Construction and Opsration—aa. In 
General. The rules relating to the construction and 
operation of assignments of leases in general®° also 
ordinarily control as to the construction and opera- 
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tion of assignments of mining leases.5* Where the 
assignee has developed the property and exercised 
his option to purchase it, equity will not dispossess 
him at the suit of others, who, knowing all the facts, 
have bought in doubtful outstanding rights, relying 
on technicalities which have no substantial basis.°7 

As between lessor and assignor. An absolute as- 
signment of the term and the acceptance of the 
assignee as tenant by the lessor discharges the 
assignor from all obligations arising from privity 
of estate,°8 unless he expressly reserves such lia- 
bility.°® 

[§ 653] bb. Between Lessor and Assignee. In ac- 
cordance with the general rules®® a valid and legal 
assignment of a mining lease creates the relation of 
landlord and tenant between the assignee and the 
original lessor, with the rights and liabilities usu- 
ally incident to that relation.*t The assignee is 
bound by the terms of the original lease®? and by 
changes therein of which he has actual or con- 
structive notice.°* In the absence of an agreement 
to the contrary he acquires such rights as the 


resented to such associates the con- 
dition and value of the property, in 
reliance on which they did not make 
an independent investigation thereof 
and were defrauded, they were en- 
titled on discovery of the fraud to an 
action to rescind the contract. Beck 
v. Finley, 77 Okl. 213, 187 P 488. 

{b] One purchasing through an 
expert miner a mining lease is not 
entitled to rescind the purchase on 
the ground of the seller’s fraud not 
relied on by the agent. Greenstreet 
Vv. alee: 189 Mo. A. 533, 176 SW 
1062. 

{c] Time of rescission.—A pur- 
chaser of mining leases, on discovery 
that he has been defrauded, must re- 
scind the contract at once, or he 
waives the right; but the acquiring of 
knowledge of facts which merely 
create a suspicion, and put him on 
inquiry, does not require an immedi- 
ate election, and a delay until he can 
obtain substantial evidence of the 
fraud in the exercise of due diligence, 
is not a waiver. Porto Rico Min. Co. 
v. Conklin, 271 Fed. 570. 

46. Schneider v. Miller, 129 App. 
Div. 197, 113 NYS 399. 

{a] Dlustration.—Where plaintiff's 
firm desired capital to further develop 
and work mineral lands of which they 
were lessees, and agreed to transfer 
the lease to a company which defend- 
ant was to organize, and defendant 
agreed to contribute as capital a cer- 
tain sum within sixty days after 
its organization, and an additional 
amount thereafter, the agreement be- 
ing for the express purpose of raising 
money to continue the business, de- 
fendant’s promise to contribute to 
the stock was a condition subsequent, 
the failure to perform which would 
justify the rescission of the transfer 
of the lease; and the fact that defend- 
ant was to contribute the money after 
the organization ‘of the corporation 
and transfer of the lease was imma- 
terial. Schneider v. Miller, 129 App. 
Div. 197, 1138 NYS 399. 

47. See generally Landlord and 
Tenant §§ 54-79. 

43. Hodgson v. Perkins, 84 Va. 
706, 5 SE 710. ; 

Gaston v. Plum, 14 Conn. 344; 
144 


49. 
Bates v. Georgia Fertilizer Co., 
Tenn. 32, 229 SW 153. See generally 
Landlord and Tenant §§ 54-58. 

50. St. Louis Union Trust Co. v. 
Galloway Coal Co., 193 Fed. 106 [aff 
201 Fed. 1022, 119 CCA 294];  Wil- 
mington Star Min. Co. v. Allen, 95 
Ill. 288; Lowry v. Atlantic Coal Co., | 
272 Pa. 19, 115 A 847; Girard Trust 
Co: v2 Cosgrove, 270) Pa. 50; ths A 
741. See generally Landlord and 


Tenant §§ 60-74. | 
[a] Restriction not violated.—aA | 


covenant in a coal lease against as- 
signing or subleasing is not violated 
by a contract between the lessee and 
a mining company, by which the lat- 
ter agrees to mine the property and 
deliver the coal to the lessee, as this 
constitutes merely a working con- 
tract. St. Louis Union Trust Co. v. 
Galloway Coal Co., 193 Fed. 106 [aff 
201 Fed. 1022, 119 CCA 294]. 

51. Wilmington Star Min. Co. v. 
Allen, 95 Ill. 288; Lowry v. Atlantic 
Coal Co., 272 Pa. 19, 115 A 847; Girard 
Trust Co. v. Cosgrove, 270 Pa. 570, 113 
A 741; Williamson vy. Williamson, L. 
R. 9 Ch. 729 [rev 22 Wkly. Rep. 682]. 
See generally Landlord and Tenant 
§§ 75-79. 

[a] Conditional consent. — Where 
no transfer of the lease is possible 
except by consent of the lessor, the 
lessor of a seam of coal may consent 
to a sublease for the entire balance of 
the term in consideration of the les- 
see’s guaranty of the _ sublessee’s 
faithful performance of the terms of 
the lease for two years, the transfer 


not to take place until the end of the 


two years, and on default during such 
two years, the lessor may confess 
judgment in ejectment against the 
lessee as provided in the lease. Girard 


Trust Co. v. Cosgrove, 270 Pa. 570, 
113 A 741. 
[b] Personal covenant.—A cove- 


nant in a lease conveying mining 
rights for twenty-five years not to 
sublet or transfer without the writ- 
ten consent of the lessor is personal 
to the lessee and an assignee under 
an assignment consented to by the 
lessor is not bound thereby, and can 
assign without the lessor’s consent, 
where no provision is made concern- 
ing subsequent transfers. Lowry v. 
Atlantic Coal Co., 272 Pa. 19, 115 A 
847. 

{c] Forfeiture for unauthorized 
assignment.—(1) Where by the terms 
of a lease it is not assignable, with- 
out the written consent of the lessor, 
and it is further provided that a 
breach of its provisions shall cause 
a forfeiture, an unauthorized assign- 
ment forfeits the lease. Wilmington 
Star Min. Co. v. Allen, 95 Ill. 288. (2): 
Forfeiture of mining lease for breach 
of conditions generally see supra § 
603. 

To respectable and responsible 
person.—Under a_ stipulation in a 
lease of coal and iron stone that the 
lessee shall not underlet or assign 


| without the consent of the lessor, ex- 
|cept to 


responsible persons, the 
lessor has no right to prohibit the 
letting to responsible persons. White- 
head v. Bennett, 4 L. T. Rep. N.S. 818. 
52. See statutory provisions. 
53. Halla v. Cowden, 170 Fed. 559, 


95 CCA 325; Columbus Onyx, etc., Co. 
v. Miller, 74 W. Va. 686, 82 SE 1078; 
Comley v. Ford, 65 W. Va. 429, 64 
SE 447. 

_(a] Attestation—Where the as- 
Signment is required to be executed 
with the formality of a deed, it is not 
invalid because the subscribing wit- 
nesses thereto are members of the 
partnership which is the assignee. 
ie v. Cowden, 170 Fed. 559, 95 CCA 

54. Girton v. Daniels, 35 Nev. 

129 P 555. ve 
. ee Landlord and Tenan 
93-108. ia 

56. Evans v. Parsons, 210 Ky. 146, 
275 SW 383; Pate v. Mullen, (Mo. A.) 
209 SW 291; Hummer vy. McGee, 141 
Wis. 216, 124 NW 302. 

57. MclLear v. Balmat, 194 App. 
Div. 827, 186 NYS 180 [aff 231 N. Y. 
548 mem, 132 NE 883 mem]. 

58. Drake v. Lacoe, 157 Pa. 17, 27 
A 538. 

Liability of lessee for rent after 
assignment generally see Landlord 
and Tenant §§ 1227, 1228. 

59. Drake v. Lacoe, 157 Pa. 17, 27 
A 538; Fisher v. Milliken, 8 Pa. 111, 
49 AmD 497. 

_[a] Rule applied.—Where the as- 
signees of a coal lease contracted 
with a corporation, leasing to it the 
right to mine the coal at an advanced 
royalty, containing wholly different 
stipulations from those in the orig- 
inal lease, reserving to the assignees 
a right of reéntry for condition 
broken, and expressly assuming pay- 
ment by them to the lessors of the 
royalty reserved in the original lease, 
the privity of estate between the as- 
signees and the lessors is not at an 
end, so as to relieve them from pay- 
ing the royalties reserved in the lease 
for coal mined by the corporation. 
Drake v. Lacoe, 157 Pa. 17, 27 A 538. 

60. See Landlord and Tenant §$§ 
95-105. 

61. Gordon v. Wilcox, 109 Ian. 
524, 200 P 282, 283 [cit Cyc]; Auxier 
Coal Co. v. Big Sandy, etc., Coal Co., 
194 Ky. 14, 238 SW 189; Blue Grass 
Coal Corp. v. Combs, 168 Ky. 437, 
182 SW 207. 

62. Auxier Coal Co. v. Big Sandy, 
ete., Coal Co., 194 Ky. 14, 238 SW 189. 
6% Blue. Grass Coal Corp. ‘vy. 
Combs, 168 Ky. 437, 182 SW 207. 

{a]: Notice of earlier lease, — 
Where a person acquires mining prop- 
erty with knowledge of an amended 
mining lease regulating timber rights, 
he is, where he acts under the 
amended lease, charged with knowl- 
edge of an earlier lease to which the 
amended one refers. Blue Grass Coal 
ee v. Combs, 168 Ky. 437, 182 SW 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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assignor had under the lease,*4 and is bound to 
observe all of his obligations thereunder which are 
in privity of estate,°° particularly where the as- 
signment contains an express stipulation to that 
He is bound by all covenants in the lease 
which run with the land®’ and is liable to the origi- 
nal lessor for the stipulated rent or royalty;°§ and 
he cannot be relieved from this liability by an agree- 
ment to that effect between himself and the lessee.®? 
This liability, however, continues only so long as 
does the privity of estate, and when the land has 
been surrendered to another by assignment or other- 
wise it ceases in the absence of some contract to 
The lessor, as against the assignee 
and in accordance with the terms of the lease, may 
enter as for a forfeiture on a breach of a covenant 
of the lease,“1 and is not, required to give notice to 
the assignee before exercising such right.7? 


effect.®§ 


the contrary.”° 


64. Findlay v. Carson, 97 Iowa 537, 
66 NW 759; Dodson Coal Co. v. 
Delano, 273 Pa. 247, 116 A _ 893; 


Holdred Collieries v. Boone County 


Coal Corp., 97 W. Va. 109, 124 SE 
493. See generally Landlord and 
Tenant § 96. 


[a] Wlustration.—Under a lease of 
a coal mine which obligates the lessor 
not to lease to any other party any 
coal land to be operated during the 
life of the lease, and prevents the 
lessee from ‘dividing his time or at- 
tention with any other mine,” the les- 
gee’s assignees acquire simply such 
rights as their assignor had under 


the lease. Findlay v. Carson, 97 lowa 
537, 66 NW 759. 
[b] Enforcement of rights. — 


Where the original lessor breaches its 
obligation to furnish electric power, 
the assignee may recover the dif- 
ference between the maximum rate 
therefor under the lease and the rate 
it was compelled to pay after the 
‘public service commission increased 
the rates beyond. the maximum fixed 
Holdred Collieries v. 


j he lease. 
jin the le Va. 


Boone County Coal Corp., 97 W. 
109, 124 SE 493... syn ; 
[ce] Rule applied.—A provision in 
a lease that a wall of coal along the 
edge of the premises cannot be mes 
moved without the lessor’s consent is 
not for the benefit of an assignee of 
a lessee who subsequently leases ad- 
joining land from the same lessor, 
with a like provision, and he cannot 
complain of the removal of such bar- 
rier with the lessor’s consent as a 
violation of an implied covenant of 
quiet enjoyment. Dodson Coal), Cony. 
Delano, 273 Pa. 247, 116 A 893. 

65. Stoddard v. Illinois Impr., etc., 
Co., 275 Tl. 199, 113 NE 913 [aff 195 
Til. A. 471]; Findlay _v. Carson, 97 
Iowa 537, 66 NW 759; Comley v. Ford, 
65 W. Va. 429, 64 SE 447. See gen- 
erally Landlord and Tenant §§ 97-104. 

[a] MWiustration.—Where the as- 
signee of a quarry lease remains in 
possession and does not surrender the 
lease or develop the property, he is 
liable on an implied covenant, for the 
amount of stone he could, with rea- 
sonable diligence, have quarried and 
sold at a profit, paying the lessor the 
agreed price. Stoddard v. Illinois 
Impr., ete., Co., 275 Ill. 199,-113 NE 
913 [aff.195 Ill. A. 471]. 

[b] Assumption of obligations im- 
material.—The fact that an assignee 
of the original lessee, in accepting 
such assignment, does not expressly 
assume and agree to perform the 
covenants imposed by the lease on 
the original lessee is immaterial. 
Stoddard v. Illinois Impr., etc., Co., 
195 Til. A. 471 [aff 275 Ill. 199, 113 NE 
913]. 

ay McGoodwin v. Lusterine Min., 
ete., Co., 110 SW 409, 33 KyL 521. 

{a] Thus under a stipulation in an 
assignment of a mineral and stone 
lease that the assignee takes and ac- 
cepts the lease subject to all the con- 
ditions and terms therein specified, 
the assignee takes the place-of as- 
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does not become 


lessee.** 


iff’s sale of the 
on acceptance of 


session.’? 


But in 


signor and assumes the obligations 
due the lessor, entitling the lessor 
to proceed directly against the as- 
Signee for a breach. McGoodwin v. 
Lusterine Min., etc., Co., 110 SW 409, 
33 Kyl 521. ; 

67. Freeman v. New Jersey Port- 
land Cement Co., 207 Fed. 699 [aff 211 
Fed. 1021 mem, 127 CCA 656 mem]; 
St. Louis Cons. Coal Co. v. Peers, 166 
Ill. 361, 46 NE 1105, 38 LRA 624 [rev 
59 Ill. A. 604]; Montgomery v. Hickok, 
188 Ill. A. 348; McDowell v. Hendrix, 
67 Ind. 513; Vandalia Coal Co. v. Un- 
derwood, 55 Ind. A. 91, 101 NE 1047. 
aoe generally Landlord and Tenant § 

hs 

[a] Equitable assignees.—Where a 
lease contained a covenant against 
assignment without consent of the 
lessor, and the lessee made an agree- 
ment to transfer his rights in the 
lease to third persons, such agree- 
ment to be effective, although a for- 
mal conveyance was not executed, 
such third persons, the former con- 
veyance not being executed and the 
lessor’s consent not having been ob- 
tained, are mere equitable assignees, 
and although they have entered into 
possession and worked the mines are 
not after an assignment liable to the 
lessor for the rents and covenant in 
the original lease for the time they 
were in possession. Cox v. Bishop, 
8 De G. M. & G. 815, 57 EngCh 630, 
44 Reprint 604. 

Covenants running with the land in 
general see Covenants §§ 53-90. 

63. Ark.—Pennsylvania Min. Co. v. 
Bailey, 110 Ark. 287, 161 SW 200. 

Ind.—McDowell v. Hendrix, 67 Ind. 
513; Vandalia Coal Co. v. Underwood, 
55 Ind. A. 91, 101 NE 1047. 

Kan.—Gordon y. Wilcox, 109 Kan. 
524, 200 P 282. 

Pa.—Lowry v. Atlantic Coal Co., 
272 Pa. 19, 115 A 847; Fennell v. Guf- 
fey, 139 Pa. 341, 20 A 1048. 

W. Va.—Comley v. Ford, 65 W. Va. 
429, 64 SH 447. | 

{a] Effect of course of dealing.— | 
Where a lease of fire clay provides 
for the payment of ten cents per ton 
royalty on the clay taken from ten 
different tracts separately described, 
an assignee of the lessee is not en- 
titled to remove the clay for a royalty: 
of seven and one-half cents per ton 
as to certain of the tracts because of 
a course of dealing between the orig- 
inal lessor and the lessee’s assignor, 
where it does not appear that the 
successor in title to the original les- 
sor had any Knowledge of such a 
course of dealing. Thomas y, Harbi- 
son-Walker Refractories Co., 226 Pa. 
136;275,A. 199. : 

{b] Joint liability.—An assignee 
of an interest in a lease of coal lands 
is jointly liable to the extent of his 
interest for the stipulated rent and 


royalty agreed to be paid by the 
lessee. McDowell v. Hendrix, 67 Ind. 
5138 


Purchaser at sheriff’s sale. 


[§ 654] cc. Between Assignor and Assignee. 
rights and liabilities of the assignor and assignee 
inter se depend upon the terms of the assignment 
as construed by the general rules of construction,’§ 
such as in regard to the assignee’s liability for 


Liability of assignee for rent gen- 
erally see Landlord and Tenant §§ 
1229-1242, 
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the absence of a stipulation therefor the assignee 


bound for other obligations of the 


assignor to the original lessor, which arise out of 
privity of contract ;‘* nor is he liable to the lessor on 
a personal covenant made by him with the original 


A purchaser at a sher- 
unexpired term of a mining lease 
the lease and entry into possession 


takes the lessee’s place under the lease;7® he is liable 
for the rent or royalty stipulated in the lease’® but 
is not personally liable if he does not take, pos- 


The 


69. Freeman v. New Jersey Port- 
land Cement Co., 207 Fed. 699 [aff 211 
Fed. 1021, 127 CGA 656]. 

fa] Rule applied.—Where a land- 
lord was not a party to an agreement 
between the tenant and its assignee 
that the latter should not be bound 
by covenant that personal property 
placed on the premises should not be 
removed unless there were no arrear- 
ages of royalty or taxes, such ar- 
rangement was no defense to the 
landlord’s right to have the property 
remain until the question of arrear- 
ages had been determined. Freeman 
yan ewe HE RCY athens Cement Co., 

ed. a li Med. 1021 
127 CCA 656 mon ies ck 

70. St. Louis Cons. 
Peers, 166 Ill, 361, 
LRA 624 [rev 59 Ill. 
v. Atlantic Coal Co., 
A 847. 

71. Comegys v. 
166, 34 A 657. 

ie GuneevE as Russell, supra. 

5 rant, v. arner, (Ariz. 
P 296. Ks AN 

74 McLear v. Balmat, 194 App. 
Div. 827, 186 NYS 180 [aff 231 N. Y. 
548 mem, 132 NE 883 mem]. 

_{a] MIllustration.—Where the as- 
signee of the interests of mining 
lessee covenants that it will not sur- 
render the lease or exercise an option 
of purchase thereunder without the 
written consent of the original les- 
see, Such clause is not for the benefit 
of the original lessor and a limita- 
tion on the power to accept the op- 
tion, but is a covenant given by the 
assignee to the original lessee for its 
benefit only, and if its conditions are 
violated, it is solely a matter between 
the original lessee and the assignee. 
McLear vy. Balmat, 194 App. Div. 827, 
186 NYS 180 [aff 231 N. Y. 548 mem, 
132 NE 883 mem]. ’ 

75. In re Huddell, 16 Fed. 373. 

76. Guldin v. Butz, 2 Woodw. (Pa.) 
74; Charleston, S. C. Min., ete., Co. v. 
American Agricultural Chemical Co., 
126 Tenn. 18, 150 SW 1143. 

[a] Mlustration.—Where one takes 
a half interest in a lease by assign- 
ment from a lessee and afterward ac- 
quires the other half interest under 
a sheriff's sale, he is liable for the 
royalties stipulated in the lease. Gul- 
din v. Butz,.2 Woodw. (Pa.) 74. 

77. Charleston, S. C. Min., ete., Co. 
v. American Agricultural Chemical 
Co., 126 Tenn. 18, 150 SW 1143. 

OT ia Ariz.—Grant v. Harner, 239 P 

6. 

Colo.—Caley v. Portland, 18 Colo. A. 
390, 71 P 892; Gold Coin Min., etc., 
es v. Gourlay, 16 Colo. A. 81%, 65 P 
410. 

Kan.—Rhodes v. Mound City Gas, 
ete., Co., 80 Kan. 762, 104 P 851. 

Ky.—Allen v. Hawk, 196 Ky. 607, 
245 SW 170. 

Minn.—Gregory Co. vy. Shapiro, 125 
Minn, 81, 145 NW 791. 

N. Y.—McLear v. Balmat, 194 App. 
Div. 827, 186 NYS 180 [aff 281 N. Y. 
548 mem, 132 NE 883 mem]. 


Coal! Co.) v- 
46 NE 1105, 38 
A. 604]; Lowry 
272 Pa. 19, 115 


Russell, 175 Pa. 
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rent or royalty to be paid to the assignor,’® or as 
to the time and manner of payment of the purchase 
price.S° Where the consideration for the assignment 
is to be paid out of the proceeds of the mining opera-’ 
tions, the assignee is personally liable for its pay- 
ment only where the mining operations, carried on 
in good faith and with due diligence, result in such 
proceeds;*! and where he acts in good faith, he is 
relieved from further payment to his assignor, if 
the assigned lease is abrogated and a new lease given 
Where the contract 
constitutes an executory contract of sale and not 
merely a lease, if the assignor forfeits the sale for 
the nonpayment of an installment of the purchase 
price he cannot recover such installment ;** and a 
provision in the contract of sale that, in case of a 
default in payment, all rights granted shall be for- 


to him by the original lessor.*? 


Okl.—Horse Shoe Min. Co. v. Red 
Rose Lead, etc., Min. Co., 104 Okl. 
45, 230 P 492. 
ear v. Hodge, 15 Or. 20, 13 P 

W. Va.—Millan v. Bartlett, 78 W. 
Va. 367, 89 SE 711. 

Eng.—Crossfield v. Morrison, 7 C. B. 
286, 62 ECL 285, 137 Reprint 114. 

[a] Obligation to explore.—Where 
the contract requires the assignee 
thoroughly to explore the land, so as 
fairly to determine the character and 
extent of the deposit of iron ore 
therein, such clause only requires the 
explorations to be reasonably and 
fairly conducted in the usual manner, 
so as to determine, with as much 
certainty as that kind of an ex- 
ploration would permit, the character 
and extent of the ore deposit. Cleve- 
land-Cliffs Iron Co. vy. East Itasca 
Min. Co., 146 Fed. 232, 76 CCA 598 
[certiorari den 205 U. S. 545, 27 SCt 
a2. ay Tsed7923 1: 
_[b] Report.—A provision, the as- 
Signor requiring the assignee to fur- 
nish a true report, showing the “sub- 
stance encountered,” should be con- 
strued only to require him to disclose 
the substance encountered by the 
kind of exploration and development 
adopted by the parties to test it. 
Cleveland-Cliffs Iron Co. v. East 
Itasca Min. Co., 146 Fed. 232, 76 CCA 
598 [certiorari den 205 U. S. 545, 27 
SCt 792, 51 Li ed. 923]. 

[c] Obligation of assignor to take 
back part interest.—A provision of an 
agreement requiring the vendor of a 
one-fifth interest in a state mining 
lease, at the vendee’s election, to 
take back one half of such interest, is 
enforceable although the election was 
to be made within six months, and 
the vendor might defeat the same by 
purchasing a one-fifth interest else- 
where within that period. Gregory 
oo v. Shapiro, 125 Minn, 81, 145 NW 

[da] 
Where the lessee of coal mines, for a 
term of years, by indenture assigned 
them for the unexpired residue of 
the term to defendant, who thereby 
covenanted with the lessee to pay 
the rents, etc., reserved by the origi- 
nal indenture, so long as defendant 
should be in possession, or receipt of 
the rents, produce, and profits of the 
premises, and at all times effectually 
to keep harmless and indemnified the 
lessee from and against all the rents, 
covenants, etc., of the original lease, 
and against all actions in respect of 
the same, the restrictive words “so 
long as [the defendant] ...should be 
in possession or receipt of the rents, 
produce, and profits,’ contained in the 


first covenant, did not extend to the, 


covenant to indemnify. Crossfield v. 


Morrison, 7 C. B. 286, 294, 62 BCL 
285, 187 Reprint 114. 
[e] Property included.— An as- 


Signment of mineral leases covering 
real estate “immediately surround- 


ing’ Mound City was properly inter- 


On covenant to indemnify.— | 


; prevent forfeiture of the lease, 
, which bill 


chase price.** 


assign or sublet 


lease. 


In the absence 


preted to include a lease of land situ- 
ated half a mile distant from thé 
town site. Rhodes v. Mound City 
Gas, etc., Co., 80 Kan. 762, 104 P 851. 

79. Cleveland-Cliffs Iron Co. v. 
IWast Itasca Min. Co., 146 Fed. 232, 76 
CCA 598 [certiorari den 205 U. S. 
545, 27 SCt 792, 51 L. ed. 923]; Keck 
v. Bieber, 148 Pa. 645, 24 A 170, 33 
AmSR 846; Bates v. Georgia Fertil- 
izer Co., 144 Tenn. 32, 229 SW 153; 
Hummer vy. McGee, 141 Wis. 216, 124 
NW 302. 

[a] Additional royalty to assignor. 
—wWhere the original lessees of min- 
eral land assign the lease to a cor- 
poration which agrees to pay the 
royalty to the landowners reserved 
by the original lease and an addi- 
tional royalty to the original lessees, 
there is sufficient privity of contract 
between the original lessees and their 
assignee to entitle them to recover 
their profit royalty, although the as- 
signee has made some arrangement 
with the original lessor under which 
it had ceased to remove minerals. 
Bates v. Georgia Fertilizer Co., 144 
Tenn. 32, 229 SW 153. 

{b] Liability of assignee on bond 
to perform covenants.—Where plain- 
tiff assigned a lease of a mining claim 
to defendant, who gave a bond to nay 
certain royalties, and perform the 
covenants of the lease, he may, upon 
the nonpayment of royalties, sue 
from time to time for such as are 
due, or, defendant having disabled 
himself from performing the condi- 
tions, he may elect to rescind the con- 
tract, and recover damages for the 
entire breach. Keck v. Bieber, 148 
Pa. 645, 24 A 170, 33 AmSR 846. 

{c] Suit to enforce; parties.—In a 
bill by the original lessee of mineral 
land against his assignee to recover 
the amount of royalties the assignee 
agreed to pay him in addition to the 


‘royalties to the lessor and also the 


amount of royalties due the lessor 
which the original lessee had paid to 
in 
no relief was asked 
against the lessor, the lessor was not 
a necessary party, although the bill 
alleged that the lessor and the as- 
signee had made some arrangement 
between themselves whereby the 
lessor refused to receive the royal- 
ties from the assignee so as to for- 
feit the lease and deprive the as- 
signee of his royalties. Bates v. 
Georgia Fertilizer Co., 144 Tenn. 32, 
229 SW 153. 

, 80. Allen v. Hawk, 196 Ky. 607, 245 
SW 170; Smith v. Ferguson, 96 Okl. 
150, 221 P 447; Hummer v. McGee, 141 
Wis. 216, 124 NW 302. 

[a] Construction of particular 
provision.—(1) A contract for the 
sale of a mining lease providing for 
the payment of an installment of the 


purchase price when the “mill or con- | 


centrating plant” is ready for opera- 
tion does not require construction of 
a modern mill with a first-class equip- 
ment. Smith v. Ferguson, 96 Okl. 


feited and the seller may reénter and retain all pay- 
ments made as liquidated and agreed damages, con- 
stitutes the measure of the seller’s rights in case of 
default, and he cannot sue to recover the full pur- 
Where the lessee agrees to transfer 
his mining lease to a company to be organized by 
another who agrees to contribute a sum to the capl- 
tal of the company, such promise to pay 1s to the 
company, and cannot be enforced by the lessee.®° 
Assignment by assignee. 
stipulation to the contrary the assignee may re- 


In the absence of a 


the lease.*® 


[§ 655] (c) Construction and Operation of Sub- 
The construction, operation, and effect of a 
sublease of mining property is ordinarily governed 
by the rules which apply in case of other lease 


3.87 
of a stipulation therefor the sub- 


150, 221 P 447. (2) Where plaintiffs 
holding an option for the lease of coal 
lands agreed with defendants to as- 
sign the option to them, defendants 
agreeing to pay two thousand dollars 
to plaintiffs if the lease to be pro- 
cured should be “disposed of” within 
sixty days, and defendants after the 
expiration of such time executed a 
cancellation to the owners of the 
land, such cancellation did not con- 
stitute a ‘disposal of’ the lease as 
contemplated by the contract, which 
was entered into to bring about a 
sale and transfer of the property and 
property rights involved. Allen v. 
Hawk, 196 Ky. 607, 245 SW 170. 

{b] Payment on contingency. — 
When a lease is assigned upon con- 
sideration of a note payable if the 
lands become worth a certain sum, 
such note is not payable except upon 
the happening of that event. Ben- 
ninger v. Hankee, 61 Pa. 343. 

81. Caley v. Portland, 18 Colo. A. 
390, 71 P 892; Crocker v. Barteau, 212 
Mo. 359, 110 SW 1062; Ray v. Hodge, 
POMONA ZOPELIE. e699 

[a] Illustration.— Under an as- 
signment of a lease in consideration 
of certain cash, and another sum pay- 
able when two hundred and fifty 
flasks of quicksilver should be pro- 
duced, such sum is not due without a 
showing that such quicksilver was 
produced or that the assignee could 
have produced it by proper effort. 
Ray v. Hodge, 15 Or. 20, 13 P 599. 

[b] “First net profits.””»— Where 
the owner of a mining lease sold a 
two-thirds interest therein, to be paid 
for out of the ‘‘first net profits” of 
the mine, the “first net profits’? com- 
prised the first excess of current re- 
ceipts for ore taken out of the ground 
over and above the current expenses 
for producing the ore, and the neces- 
sary charges for repairs and better- 
ments, and the purchasers were not 
to be reimbursed for moneys ex- 
pended in the development of the 
mine, sinking of shaft, erection of 
mill, purchase of machinery, etc., 
which constituted capital, before an 
account of the first net profits was 
estimated. Crocker v. Barteau, 212 
Mo. 359, 110 SW 1062. 


82. Hall v. Haines, 43 Pa. Super. 
213. 
83. G. W. Young Min. Co. v. Court- 


ney, 219 Fed. 868, 135 CCA 588. 

84. Sedalia Min., etc., Co. v. Sharp, 
300 Fed. 211. 

85. Schneider v. Miller, 129 App. 
Div: 197, 118 NYS 399. 

86. Caley v. Portland, 18 Colo. A. 
3907 P $92. , 

87. Pattersoh v. Stroecker, 245 
Fed. 732, 158 CCA 134 [certiorari den 
245 U. S. 673 mem, 38 SCt 222 mem, 
62 L. ed. 541 mem]; Bruce Coal Co. v. 
Bibby, 201 Ala. 121, 77 S 545; Last 
Chance Min. Co. v. Tuckahoe Min. Co., 
(Mo.* A.)> 202 "SW? 287"Raecland” vi 
Conqueror Zine Cos., 1386 Mo. A. 631, 


118 SW 1194. See generally Landlord 
jand Tenant §§ 109-113. 


For later cases, developments and changes in the law see cumulative Annotatitns, same title, page and note number, 


i , a 
§§ 655-657] 


lessee is not liable to the lessor on the covenants 
He is lable to the sublessor upon 
A covenant for 
quiet enjoyment may be inferred from a contract 
to sublease, whereby the sublessee is to enter on 
the leased land and prospect for ore, which, if found 
in paying quantities, is to be followed by the sub- 
The lessee is liable to the sublessee for 
damages caused by a breach of the contract. to sub- 
lease,®! such as by a forfeiture of the lease due to 


of the lease.8§ 
the covenants in the sublease.*? 


lease.?° 


the lessee’s default.22 


[§ 656] (2) Encumbrance of Term. As against 
a mortgagee of the term the lessor’s claim for royal- 
ties is entitled to priority of payment out of the 
proceeds of the sale of minerals mined, where the 
lease stipulates that such minerals shall not be re- 
moved from the premises while royalties remain 


unpaid.®? 
[a] Particular subleases con- 
strued.—(1) Where, the unexpired 


term of a coal mine lease being more 
than thirteen years, the mine is Sub- 
leased for thirteen years, a provision 
in the sublease by which the sub- 
lessee guarantees the leasing lessee a 
minimum royalty after four months 
from date is a guaranty of such roy- 
alty either until the full term of the 
sublease expires or until the coal is 
exhausted. Bruce Coal Co. v. Bibby, 
201 Ala, 121, 77 S 545. (2) Where a 
mining company, although not a party 
to a sublease, admits the transfer of 
the sublease to it, and undertakes to 
operate the mine thereunder, it there- 
by accepts the sublease as a whole 
and becomes liable for the royalty 
thereunder. Bruce Coal Co. v. Bibby, 
supra. 

88. Roberts Coal Co., Inc. v. Cor- 
der Coal Co., (Va.) 129 SE 341; Com- 
ley v. Ford, 65 W. Va. 429, 64 SE 447. 
See generally Landlord and Tenant § 

hs 

[a] A supplemental agreement to 
a sublease, that all provisions, etc., of 
the lease and of sublease, except as 
modified by the supplemental agree- 
ment, are continued and shall be bind- 
ing upon all parties thereto, does not 
bin the sublessee, who was not a 
party to the original lease, to per- 
form the conditions of the lease. 
Roberts Coal Co., Inc. v. Corder Coal 
Co., (Va.) 129 SE 341. 

89. Burns v. Loftus, 32 Nev. 55, 
104 P 246. 

{aj Covenant to work mine.—(1) 
Where a coal mining lease requires 
the lessee to work the mine in an 
effectual, workmanlike, and proper 
manner, and a sublease requires the 
same of the sublessee, in considering 
whether the sublessee has worked the 
mine properly the plan or method on 
which it had been opened and was be- 
ing worked by lessee at the time of 
making the sublease may be consid- 
ered. Roberts Coal Co., Inc. v. Corder 
Coal Co., (Va.) 129 SE 341. (2) It is 
proper to consider the practice and 
methods not only of the lessee which 
had made the sublease, but also the 
usual and customary practices and 
methods of operating other mines of 
practically the same size and charac- 
ter in coal fields of the same county. 
Roberts Coal Co., Inc. v. Corder Coal 
Co., supra. } 

{b] Keeping water ont of mine.— 
Where a sublease of mining property 
requires the sublessee to keep water 
pumped out of the mine, in an action 
by the sublessee on notes against the 
lessee, in which the latter sets off 
damages for failure to keep the 
premises in proper repair and pump 
water out of the mine, excluding evi- 
dence offered by the lessee to show 
the cost incurred in keeping water 
pumped out from the time of sur- 
render of the lease until the mine 
could be put in condition for further 
operation was error. Roberts Coal 
Co., Inc. v. Corder Coal Co., (Va.) 129 
SE 341. 
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[§ 657] (3) A 


rights in a mini 


of division into 


as appurtenant 


pervisory rights 
apply as to the 
purchaser of the 
ing property.®® 

the lessor stand 
with respect to 


{c] Estoppel.— Where plaintiffs, 
holding a lease from G of mining 
land, which had five months more to 
run, without any right to an exten- 
sion, gave defendants a sublease of 
half the land, for the balance of the 
term, less a day, for an expressed 
consideration and a covenant to pay 
plaintiffs a royalty on ores extracted, 
but in fact a condition on which de- 
fendants took the sublease was that 
they should have more time, and at 
the time of the execution of the sub- 
lease G executed to defendants a 
lease of the land covered by the sub- 
lease, by its terms commencing then, 
and expiring two months after the 
lease to plaintiffs, and reciting that 
it was subject to such lease to plain- 
tiffs, such lease from G to defendants 
being obtained with the knowledge 
and assistance of plaintiffs, and as an 
inducement and consideration for the 
taking of the sublease by defendants, 
and plaintiffs afterward obtained an 
extension of their lease for two 
months, the extension of plaintiffs’ 
lease should be considered as affect- 
ing only the part of the land leased 
them which was not covered by the 
lease to defendants, and plaintiffs 
were estopped and precluded from 
claiming royalty on ore extracted by 
defendants after the expiration of 
the original lease to plaintiffs. Burns 
v. Loftus, 32 Nev. 55, 104 P 246. 

$0. Ragland v. Conqueror Zinc 
Cos., 136 Mo. A. 631, 118 SW 1194. 

91. Ragland v. Conqueror Zinc 
Cos., supra. 

[a] Weasure of damages.—(1) The 
measure of damages for a breach of 
a contract to sublease land for min- 
ing on the contingency that the sub- 
lessees found paying ores is the 
actual expense incurred by the sub- 
lessees in their work. Ragland v. 
Conqueror Zine Cos., 136 Mo. A. 681, 
118 SW 1194: -(2) They may recover 
for their expenditures in endeavoring 
to find them, although their prospec- 
tive profits would be too uncertain 
and speculative as a basis for recov- 
ery. Ragland v. Conqueror Zine Cos., 


supra. 

$2. Ragland v. Conqueror Zinc 
Cos., supra. 

[a] MLliustration.—Where the les- 


see unconditionally contracted to sub- 
lease for ten years if the sublessee 
should develop paying ore, the fact 
that the lessee, at the date of the 
contract, has a good and subsisting 
lease of the land, which the sub- 
lessee knew was subject to forfeiture 
for failure of the lessee to do work 
required, will not preclude the sub- 
lessee from recovering for the les- 
see’s failure to comply with the con- 
tract caused by the subsequent for- 
feiture of the lease. Ragland v. Con- 
queror Zine Cos., 136 Mo. A. 631, 118 
Sw 1194. 

93. Childs v. Hurd, 32 W. Va. 66, 
9 SE 362. . 

Mortgage of mining property or 
interest in general see supra § 553. 

94. See generally Landlord and 
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ssignment or Transfer of Reversion. 


Subject to the rules and principles applicable in case 
of leases generally, a lessor may assign all his 


ng lease and thereby substitute his 


assignee to all of such rights;°° and where under the 
terms of the lease the lessor’s rights are incapable 


separate and distinct entities, he 


may sell and transfer the whole or definite undivided 
interests in such rights,°° but he cannot sell and 
convey to purchasers of respective parcels of land 


thereto separate interests in the 


rental and royalty return,®* and in the lessor’s su 


8 Such rules and principles also 


rights and liabilities between the 
reversion and the lessee of the min- 
An assignee of or purchaser from 
in the same position as the lessor 
the rights of the lessee;+ but the 
Tenant §§ 542-549. 

95. Thompson v. Brownlee, 45 SW 
871, 20 KyL 235. See generally Land- 
lord and Tenant § 547. 


96. Hagan Co. v. Norton Coal Co., 
1387 Va. 140, 119 SE 158. 


$7. Hagan Co. v. Norton Coal Co., 
supra. Z 

98. Hagan Co. v. Norton Coal Co., 
supra. 

99. Arkley v. Union Sugar Co., 147 
Cal. 195, 81 P 509; Chamberlain v. 
Collinson, 45 Iowa 429; Sheets v. 


Allen, 89 Pa. 47; Conlin v. Elmer, 16 
Grant Ch. (Ont.) 541. See generally 
Landlord and Tenant § 544. 

[a] Illustration.—Where a _ lease 
of a quarry grants the exclusive priv- 
ilege of removing lime rock there- 
from, reserving to the lessor the 
right of quarrying thereon, and the 
lessor sells the land on which the 
quarry is located, the purchaser can- 
not escape liability for excluding the 
lessee on the ground that the cove- 
nants in the lease do not run with 
the land, as the purchaser took the 
estate of the lessor, but not that of 
the lessee. Arkley v. Union Sugar 
©o., "147 Calimsig5. 84 “PP 509, 

[b] Lessee as purchaser for value. 
—Where a mining lease for ninety- 
nine years contained provisions en- 
abling the lessor to demand at his 
option a royalty upon the proceeds of 
the mine, or four thousand dollars in 
lieu of such royalty, but the lessor 
had not exercised such option, the 
lessee was a purchaser for value, and 
a prior voluntary conveyance was 
void as against him. Conlin vy. Elmer, 
16 Grant Ch. (Ont.) 541. 

{[c] Notice of lessee’s rights.—(1) 
The rule that the actual possession of 
a tenant carrying on mining opera- 
tions is notice of his interest to a 
purchaser from the landlord, as fully 
as is the tenancy of a dwelling house, 
applies where the lease is of land 
with the right to quarry minerals or 
dig clay. Sheets v. Allen, 89 Pa. 47. 
(2) But possession by a servant of 
the owner does not operate as such 
notice, and a purchaser from such 
owner acquires the title, although 
such servant had a lease or contract 
with the owner for the workings of 


the mine. Jenkins v. Redding, 8 Cal. 
598. 
{d] Trespass by transferee. — 


Where one has bought at an execu- 
tion sale mining lands subject to a 
lease and has mined a part of the 
range embraced in the lease, the les- 
see is entitled to recover from him 
the value of the mineral he has taken 
out, with interest thereon from the 
time when the mineral was mined 
and sold, diminished by the amount 
of rent under the lease and the rea- 
sonable cost of mining. Chamberlain 
v. Collinson, 45 Iowa 429. 

1. Hudspeth v. Producers’ Oil Co., 
134 La. 10138, 64 S 891. 

[a] Illustrations.—(1) Where the 
defect in a mineral lease, in that it 
was potestative in the beginning, is 
cured by commencement of work at 
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conveyance of the reversion by the lessor does not 
in itself carry with it the right to recover for 
breaches of covenants by the lessee which have 
already occurred.” 

Purchase by lessee or sublessee. Ordinarily a pur- 
chase by the lessee of the interest of the lessor 
during the existence of the lease merges the two 
estates,® unless there is a provision in the contract 
of sale to the contrary. Where a sublessee pur- 
chases the interest of the lessor, he may after the 
expiration of the original term hold the premises 
free from the claims of the original tenant.® 

Release. Where the lessor executes a release to 
the lessee of all claims against him at a time when 
he has assigned the claims and conveyed the land, 
the release is binding, although the land and the 
claims are thereafter reassigned to the lessor, where 
the lessee has no notice at the time of the execution 
of the release of the sale and grant.® 

[§ 658] 1. Rights and Liabilities as to Third 
Persons—(1) In General. One who leases mining 
property with full knowledge of a prior mortgage 
thereon, which is contested by the lessor, takes sub- 
ject to all rights of the mortgagee; and, where the 
validity of the mortgage is sustained, he is not 
entitled to claim the proceeds of the mines -while 
operated by a receiver appointed in a foreclosure 


suit, as against the mortgagee, on the ground that 
he expended money to render them productive.’ 
Where the lessor has agreed to pay the lessee’s 
agent a part of the royalties received from the lessee, 
the latter may compel the agent to turn over the 
contract and may then enforce it against the lessor.® 
Where the lessor sues to cancel a mineral lease exe- 
cuted by him, the rights of a third party who ac- 
quires a lease upon the same property while the 
cause is pending will be determined as of the date 
of his lease contract.? 

Labor and materials.1° The lessor is not lable 
to one who furnishes labor and materials which 
benefit the mine, unless he encourages it,’+ or know- 
ing that he is looked to for payment makes no 
objection.'? 

[§ 659] (2) For Trespasses or Injuries.1* The 
lessor is not lable for trespasses or injuries to 
others committed by the lessee in the operation of 
the mine,'# unless the acts complained of are done 
under the direction of the lessor or his authorized 
agent,+> or unless he has participated in the acts*® 
or, with knowledge of the facts, has ratified them.!* 

For injuries to leased premises.1® The lessee has. 
a right of action for damages against a third person 
who wrongfully trespasses on or injures his rights 
in, or use of, the property under the lease,!® although 


the lessor’s request, assignees of the 
lessor after commencement of such 
work stand in the same _ position 
as would the lessor. Hudspeth v. 
Producers’ Oil Co., 134 La. 1013, 64S 
891. (2) Where the owner of lana 
has encumbered it with a valid lease 
containing an alleged absolute sale 
of the underlying mineral, he has 
nothing left to sell save an interest 
contingent on the failure of the les- 
see to exercise his rights, and one 
who buys the land with actual as 
well as presumptive knowledge of 
such recorded lease’ acquires no 
greater interest and can convey no 
more to one to whom he assumes to 
lease the land for minerals. Standard 
Oil Co. v. Webb, 149 La. 245, 88 S 808. 

2. Pendill v. Eells, 67 Mich. 657, 
85 NW 754; Big Black Creek Impr. 
ae v. Kemmerer, 162 Pa. 422, 29 A 
739. 

[a] Under a deed conveying tlie 
grantor’s interest in royalties under a 
mining lease, without the right to re- 
cover for rents past due, such rents 
cannot be recovered by the grantee 
in a suit for rents subsequently ac- 
crued. Pendill v. Eells, 67 Mich. 657, 
35 NW 754. 

3. Rayburn v. Stewart-Calvert Co., 
105 Wash. 570, 178 P 454. See gen- 
erally Landlord and Tenant § 542. 

4. Rayburn vy. Stewart-Calvert Co., 
supra. ; 

5. Robinson v. Troup Min. Co., 55 
Mo. A. 662. 

6 Stouts Mountain Coal, ete., Ca 
v. Pollak, 195 Ala. 556, 70 S 846. 

Rolease from liability generally see 
supra §§ 644, 645. 

7. G. V. B. Min. Co. v. Hailey First 
Nat. Bank, 95 Fed. 35, 35 CCA 510 [aff 
89 Fed. 449]. 

Mortgage on mining property or in- 
terest in general see supra § 553, 

8. Iroquois Iron Co. vy. Kruse, 241 
Fed. 433, 154 CCA 265. 

9. Raines v. Dunson, 145 La. 525, 
82 S 690. 

10. Lien for labor and materials 
see infra §§ 841-898. 5 

11. Reynolds v. Norman, 57 Colo. 
339, 141 P 466. i 

12. Reynolds v. Norman, supra. 

13. Injuries from dangerous or de- 
fective condition of leased property 
in general see Landlord and Tenant 
§§ 874-978. 

Injury from removal of lateral or 
subjacent support see infra §§ 920- 


942. 

14. Coxon v. U. S. Fuel Co., 212 
Ill. A. 530; Offerman v. Starr, 2 Pa’ 
394, 44 AmD 211; Durham v. Scrive- 
ner, (Tex. Civ. A.) 259 SW 606. 

{a] Wlustration.—The lessor is 
not liable for injuries to a house upon 
the surface occasioned by the work- 
ing of the mine by his tenant, al- 
though he has reserved in the lease 
a right to visit and examine the man- 
ner in which the business shall be 
carried on in the mine, and to re- 
sume the possession should the ten- 
ant refuse to furnish statements of 
the amount taken out, or pay the 
rent. Offerman v. Starr, 2 Pa. 394, 
44 AmD 211. 

15. Ward-v. Spadra Coal _ Co., 
(Ark.) 272 SW 358; Orphan Belle 
Min., etc., Co. v. Pinto Min. Co., 35 
Golo..564; 851 P8233. Coxon 7.50. S. 
Fuel Co., 212 Ill. A. 530. 

{a] Unauthorized direction.—It is 
not within the scope of the general 
authority of the manager of a mining 
corporation to instigate or request a 
trespass to be committed by the les- 
see of his corporation so as to make 
the trespass the act of the corpora- 
tion, and thereby make it liable as a 
willful trespasser. Orphan Belle Min., 


ete., Co. v. Pinto Min. Co., 35 Colo. 
564, 85 P 323. 
16. Ward v. Spadra Coal Co., 


(Ark.) 272 SW 353; Dundas v. Muhl- 
enberg, 35 Pa. 351. 

{a] Tiustrations.—(1) The lessors 
of a coal vein are liable as cotres- 
passers for the acts of their tenant in 
mining coal in the land of an adjoin- 
ing owner, where they have leased 
the particular vein of coal, authorized 
the sinking of the slope by which it 
was reached, and contributed to its 
expense believing that it would not 
extend beyond their own line, and the 
tenant has by means of this slope 
taken out coal from the adjoining 
property and paid for the greater 
part of it to his lessors a certain rent 
for each ton of coal mined by him. 
Dundas v. Muhlenberg, 385 Pa. 351. 
(2) Where the owner superintends 
the mining of coal by his tenant, he 
is liable for repairs to the highway 
rendered necessary by a  cave-in 
caused by the work. Little Schuylkill 


Nav., etc., Co. v. Tamaqua, 1 Walk. 
(Pa.) 468. 
17. Pioneer Min. Co.* v. -Mitchell, 


190 Fed. 937, 111 CCA 571; Coxon v. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


U. S. Fuel Co., 212 Til. A. 530. 
_ [a] Joint liability—Where owners 
in common of a mining claim which 
has been leased, with notice that their 
lessees are taking gold from an- 
other’s claim, receive royalties there- 
from, they are jointly liable therefor. 
Pioneer Min. Co. v. Mitchell, 190 Fed. 
G3 elT 1 COAVETL: 
18 Cross references: 
Generally see Landlord and Tenant §§ 
748-751. . 
Liability of: 
Lessee to lessor for damages see 
supra § 623. 
Lessor to lessee for breach of lease: 
see Supra § 610. 
19. J. S.—Providence Min., etc.,. 
Co. v. Nicholson, 178 Fed. 29, 101 CCA 


Ae Sy 
Iu—Car ter! vy. Catroetcs Ro eo. 
240 Ill. 152, 88 NE 493; Kellyville 


Coal Co. v. O’Connell, 134 Tll. A. 311. 

Kan.—Chappell v. Foster, 87 Kan. 
203, 123 P 870: 

Mo.—Childress v. Flynn, (A.) 181 
SW 584. 

N. Y.—Baker v. Hart, 123 N. Y. 470, 
25 NE 948, 12 LRA 60, 26 AbbNCas: 
194 [rev 52 Hun 368, 5 NYS 345]. 

Eng.—Robinson v. Milne, 538 L. J. 
Ch. 1070; Rex v. Sanders, [1917] 2 
K. B. 390 (by statute). See Rex v. 
Leeds, etc., R. Co., 3 A. & E. 683, 30° 
ECL 315, 111 Reprint 573 (lessee not 
entitled to damages against railroad 
company). 

[a] Where the lessee is under a 
covenant to remove waste and spoil 
at the end of his term, he has such 
a property in the spoil bank as will 
confer on him a right of action 
against a stranger who removes it. 
Robinson v. Milne, 53 L. J. Ch. 1070. 

{[b] Estoppel.—A lessee of mining 
lands who has made a statement re- 
garding the loeation of his shaft, 
which does not estop him from re- 
straining adjoining lessees from min- 
ing a strip of his land, is not en- 
titled to recover damages for c6tes 
mined from the beginning of the tres- 
pass up to the injunction suit. Chil- 
dress v. Flynn, (Mo. A.) 181 SW 584. 

[c] Measure of damages.—Where 
defendant, in consideration of being 
permitted to build an embankment 
over the mouth of a mine, of which 
plaintiff was lessee, agreed properly 
to drain the mine, the measure of 
damages for defendant’s breach of its 
contract, whereby the mine was 
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the same acts also give the owner of the property 
a right of action for injuries thereto;?° and in a 
proper case the lessee may sue to restrain a con- 
tinuance of the trespass.21. The lessee, however, has 
no right of action for trespasses on, or injuries to, 
the premises, apart from his rights or use,?? the 
right of action therefor being in the lessor, the owner 
of the property.?* 

Rights of several lessees. Where several lessees 
have equal rights of mining on the same ground, 
each is bound to operate his mines in accordance 
with good mining methods and to avoid, so far as 
reasonably possible, any interference with, or dam- 
age or hindrance to, the operations of the other,?* 
and is liable only for a violation of such duty;?> 
neither has the right to segregate and claim exclu- 
sive rights in any part of the tract.?¢ 

[§ 660] 11. Rules Applicable to Oil, Gas, and Salt 
Leases—a. In General. In a general sense the rules 
heretofore considered in respect of mining leases 
generally?’ apply to oil and gas leases except to the 
extent that the peculiar nature of oil and gas, as 
minerals, and particular provisions that are usually 
found only in such leases, give rise to different rules 
and principles.”® 
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[§ 661] b. Definition and Distinctions.?® A lease 
to mine oil or gas is a mere incorporeal right to be 
exercised in the land of another ;*° a profit a prendre, 
which may be held separate and apart from the 
land itself;*+ and ordinarily it is a mere option or 
right to drill and extricate oil or gas if found.*” 

Distinctions.** Strictly speaking an ordinary oil 
and gas lease is not a lease at all,?+ but is merely a 
license to explore for oil or gas.*° It partakes of 
the nature of both a sale and a lease,?° and has 
features not applicable to either.** And since the 
work which is to be done is ordinarily experimental 
and speculative,*® such a lease is apart by itself, 
and while it slightly resembles a coal or solid min- 
eral lease, there is scarcely any comparison between 
it and an ordinary farm or house lease.°® <A grant 
of the exclusive right and privilege of digging and 
boring for oil and other minerals for a designated 
period is a lease for the production of oil, and not 
a sale of the oil or of an interest in the land.?° . 

[§ 662] c. Requisites and Validity—(1) In Gen- 
eral. The requisites and validity of an oil and gas 
lease are ordinarily controlled by the same rules 
that govern the requisites and validity of other min- 
ing leases.*! The lease must be supported by a suffi- 


flooded, was the cost of restoring it 
to its condition before it was dam- 
aged, unless such cost exceeded the 
fair cash market value of the unex- 
pired term of plaintiff’s lease, when 
plaintiff would be entitled to recover 
only the fair cash market value of 
his leasehold. Carter v. Cairo, etc., 
R. Co., 240 111. 152, 88 NE 493. 

{dj Nominal damages.—A lessee, 
who has exclusive right to conduct 
mining operations for a stated period, 
ean recover only nominal damages 
from one wrongfully removing part 
of the mineral, where he would not, 
within the time of the lease, have 
reached the mineral so wrongfully 
taken. Chappel v. Foster, 87 Kan. 
203 123. Pr8 7.0. 

20. Carter v. Cairo, etc., R. Co., 240 
Ill. 152, 88 NE 493. 

{a] Diustration.—Where the les- 
see’s rights under a lease of a mine 
were valuable until defendant, by 
breaching its eontract .to drain the 
mine, prevented it from being worked, 
the fact that the cost of restoring 
the mine exceeded the value of the 
lease, so that the owner of the fee 
might also have a right of action, did 
not prevent recovery by the lessee. 


Carter v. Cairo, ete., R. Co., 240 Ill. 
152, 88 NE 493. 
21. Childress v. Flynn, (Mo. A.) 


181 SW 584; Shawsrigg Fireclay Co. 
v. Larkhall Collieries, 5 F. (Ct. Sess.) 
1131. See generally Landlord and 
Tenant § 751. fi is 

[a] Estoppel.—aA lessee of mining 
land, who, not knowing the statement 
was false, represented to adjoining 
lessees that he thought his shaft was 
about the center of his tract, is not 
estopped to enjoin such other les- 
sees, induced to sink their shaft so as 
to mine the first lessees’ lands, from 
so doing. Childress v. Flynn, (Mo. 
A.) 181 SW 584. 

[b] Matters to be considered.—In 
a suit by a lessee of mining land 
against adjoining lessees to restrain 
their mining a strip of land, in con- 
sidering whether plaintiff is éstopped 
by his own representations, which 
had induced defendants to sink their 
shaft most conveniently for mining 
such land, the rights of the common 
landlord were to be considered. 
Childress v. Flynn, (Mo. A.) 181 SW 
584. 

oo, “Bakebuy Hart, 223N. VY 470, 
25 NE 948, 12 LRA 60, 26 AbbNCas 
194 [rev 52 Hun 363, 5 NYS 345]. 
See generally Landlord and Tenant 


§ 749. 
[a] Rule applied.—The lessee of 
@ mere right to mine or quarry stone 


cannot, as owner of all the stone upon 
the premises, maintain an action to 
recover the value of stone unlaw- 
fully quarried and taken from the 
land by a third person, where the 
supply of stone is such that there re- 
mains for the lessee all and more 
than he can quarry or remove during 
the time of his lease. Baker v. Hart, 
123 N. Y. 470, 25 NE 948, 12 LRA 60 
[rev 52 Hun 363, 5 NYS 345]. 

23. Kellyville Coal Co. v. O’Con- 
nell, 134 Ill. A. 311; Howell v. Cuyuna 
Northern R. Co., 127 Minn. 480, 149 
NW 942. é 

24. Harbison-Walker Refractories 
Co. v. Portsmouth Refractories Co., 
276 Fed. 520; Glasgow v. Hurlet, etc., 
Alum Co., 3 H: L. Cas. 25, 10 Reprint 


10. 

[a] Thus the lessee of a coal mine, 
who takes subject to a lease of the 
right to obtain. alum in the coal 
wastes upon the same premises, can- 
not remove pillars which support the 
roof of the coal workings, although 
such removal is essential to a thor- 
ough working of the coal, where by 
so doing he would render the mining 
of the alum impossible. Glasgow v. 
Hurlet, etc.,, Alum Co., 3 H.,:L. Cas. 
25, 10 Reprint 10. 

Exclusiveness of lessee’s rights 
generally see supra § 610. 

25. Harbison-Walker Refractories 
Co. v. Portsmouth Refractories Co., 
276 Fed. 520. 

26. Harbison-Walker Refractories 
Co. v. Portsmouth Refractories Co., 
supra. 

27. See supra §§ 582-659. 

28. See infra §§ 661-756, 

29. Cross references: 

Definition of mining lease in general 

see supra § 582. 

Nature of mining lease in general see 

supra § 583. 4 
Nature of property in oil and gas 

generally see supra §§ 442, 443. 

30. U. S.—Mexican Gulf Oil Co. v. 
Compania Transcontinental de Pet- 
roleo, 281 Fed. 148 [aff 292 Fed. 846]; 
Priddy v. Thompson, 204 Fed. 955, 
123 CCA 277; Federal Oil Co, v. West- 
ern] Oil .Co., -112.- Feds, 3%3- [aff 2121 
Fed. 674, 57 CCA 428]. 

La.—Vander Sluys v. Finfrock, 158 
La. 175, 103 S 730; Exchange Nat. 
Bank v. Head, 155 La. 309, 99 S 272. 

Okl.—Kolachny v. Galbreath, 26 
Okl. 772, 110 P 902, 38 LRANS 451; 
State v. Welch, 16 Okl. Cr. 485, 184 
PAUSG: 

Tex.—Young v. Jones, (Civ. A.) 222 
SW 691. 

W. Va.—Campbell v. Lynch, 81 W. 
Va. 374, 94 SEH 739, LRA1918B 1070. 


31. Mexican Gulf Oil Co. v. Com- 
pania Transcontinental de Petroleo, 
281 Fed. 148 [aff 292 Fed. 846]; Fed- 
eral Oil Co. v. Western Oil Co., 112 
boa 373 [aff 121 Fed. 674, 57 CCA 

Profits & prendre generally see 
Easements §§ 10-12. 

32. Jones v. Murphy, (Tex. Civ. 
A.) 253 SW 634; Hitson v. Gilman, 
(Tex. Civ. A.) 220 SW 140. See gen- 
erally infra § 676. 

33. Distinctions between mining 
leases, licenses, and other contracts 
generally see supra §§ 584-586. 

34. Stahl vy. Illinois Oil Co., 45 Ind. 
A. 211, 90 NE 632; Jones v. Murpny, 
(Tex. Civ. A.) 253 SW 634, 

35. Mexican Gulf Oil Co. v. Com- 
pania Transcontinental de Petroleo, 
281 Fed. 148 [aff 292 Fed. 846]; Stahl 
v. Illinois Oil Co., 45 Ind. A. 211, 90 
NE 6382. 

36. Gulf Refining Co. v. Hayne, 
138 La. 555, 70 S 509, LRA1916D 1147, 
AnnCas1917D 130. 

[a] A statute relative to sales ana 
leases cannot be unreservedly applied 
to gas and oil leases, but they will 
be applied so far as possible, Gulf 
Refining Co. v. Hayne, 138 La. 555, 
70 S 509, LRA1916D 1147, AnnCas 
1917D 130. 

37. Gulf Refining Co. 
supra. 

38. Conkling v. Krandusky, 127 
App. Div. 761, 112 NYS 13. 

39. Gulf Refining Co. v. Hayne, 
138 La. 555, 70 S 509, LRA1916D 1147, 
AnnCas1917D 130; Cooke v. Gulf Re- 
fining Co., 135 La. 609, 65 S 758; 
Rives v. Gulf Refining Co., 133 La. 
178, 62 S 623; Conkling v. Krandusky, 
127 App. Div. 761, 112 NYS 13. 

40. Duffield v. Hue,-129 Pa. 94, 18 
A 566. 

41. U. S—Leeper v. ‘Lemon G. 
Neely Co., 293 Fed. 967 [certiorari 
den 264 U. S. 586 mem, 44 SCt 335 
mem, 68 L. ed. 863 mem]; McCul- 
lough v. Smith, 243 Fed. 823, 156 CCA 
335; Lindlay v. Raydure, 239 Fed. 
928 [aff 249 Fed. 675, 161 CCA 585 
(certiorari den 247 U. S. 513 mem, 38 
SCt 580 mem, 62 L. ed. 1243 mem)]. 

Ark.—Watts v. England, 167 Ark. 
213, 269 SW 585; Lawrence v. Ma- 
honey, 145 Ark. 310, 225 SW 340. 

Kan.—Ringle v. Quigg, 74 Kan. 581, 
87 P 724. 

Mont.—Hinerman v. 67 
Mont. 417, 215 P 11038. 

Okl.—Paraffine Oil Co. v. Cruce, 63 
Okl. 95, 162 P 716. 

Tex.—Jones v. Alford, (Civ. A.) 238 
SW 1115; Texas Pac. Coal, ete., Co. v. 
Fox, (Civ. A.) 228 SW 1021; Priddy v. 


v. Hayne, 
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cient consideration;#? and must be definite and 
certain in its terms and conditions,** such as in 
the description of the parties*t and property,*® and 
as to the term or duration of the lease.*® 
ticular form of words is necessary to create the 


lease,** or a condition therein,** or 


ranty or covenant of title and quiet enjoyment ;*® 
and such a covenant may be implied as in ordinary 
A void condition subsequent in an oil 
and gas lease cannot defeat a vested estate,°t but 


leases.°° 


Green, (Civ. A.) 220 SW 243; McKay 
v. Kilcrease, (Civ. A.) 220 SW 177. 

W. Va.—Pittsburg, etc., Gas Co. v. 
Nicholson, 87 W. Va. 540, 105 SE 784, 
-12 ALR 1392. 

See generally supra §§ 591-594. 

{a] Frauad.—(1) An oil and gas 
lease entered into with a person deal- 
ing at arm’s length will not be held 
invalid on account of fraud where the 
provisions claimed to be fraudulent 
are fully and clearly expressed. Law- 
rence v. Mahoney, 145 Ark. 310, 225 
SW 340. (2) Where one giving an 
oil and gas lease entitling him to one 
twenty-seventh of royalty received 
by the lessee and his associates is of 
legal age, and had the facts clearly 
before him long prior to the execu- 
tion of the lease, it cannot be avoided 
merely because its terms appear un- 
reasonable or burdensome. Hinerman 
v. Baldwin, 67 Mont. 417, 215 P 1103. 

[b] A gas lease is not void merely 
because the lessee stipulates that at 
the end of five years he shall have 
the option to keep the lease in force 
by then doing some act which at the 
date of the lease he is unable to per- 
form. Ringle v. Quigg, 74 Kan. 581, 
87 P 724. 

{c] Gas used by a lessor from 
wells drilled on his premises, in ac- 
cordance with a condition or cov- 
enant in the lease permitting him to 
take so much of the gas produced as 
may be necessary for his domestic 
use, is not the use of gas devoted to 
the public service, and such covenant 
is not in violation of any law of the 
state. Pittsburg, etc., Gas Co. v. 
Nicholson, 87 W. Va. 540, 105 SE 784, 
12 ALR 1392. 

Lease of oil right under 
land.——Where the _  lessor’s 
right to oil and minerals underlying 
his land is limited under the law 
regulating sales of public school 
lands, and no binding contract can 
be made regarding the oil, gas, and 
other minerals, the surface of the 
land belongs to the lessor, and is a 
proper subject for a contract with 
the lessee for “the purpose and with 
exclusive right of operating for oil 
thereon,” and a lease is binding to 


that extent. Jones v. Alford, (Tex. 
Civ. A.) 238 SW 1115. 

42. See infra § 663. 

43. Kan.—Ringle v. Quigg, 174 


Kan. 581, 87 P 724. 

La.—Atlas Oil Co. 
158 La. 278, 103 S 767. 

N. Y.—Eaton v. Wilcox, 42 Hun 61 
[rev on other grounds 122 N. Y. 416, 
25 NE 981]. 

Oh.—Thomas v. Kirkbride, 15 Oh. 

i Oirs Ot. 294, 8)Oh; Cir: Dec, 181. 

Tex.—Boone v. Morgan, (Civ. A.) 
240 SW 956; Morris v. Texas Pac. 
Coal, etc., Co., (Civ. A.) 228 SW 981. 

See generally supra § 591. 

[a] A gas lease is not void for 
ambiguity when the contract of the 
parties can be clearly and certainly 
ascertained therefrom. Ringle v. 
Quigg, 74 Kan. 581, 87 P 724. | 

[b] Contradictory terms.—In a gas 
and oil lease an agreement that dili-} 
gent operations by lessee looking to- 
ward discovery of gas and oil “in the 
immediate vicinity, by which is meant 
within fifteen miles of some portion 
of the land,’’ shall operate as a sub- 
stitute for operation on the leased 
land, is not so contradictory of a 
covenant to put down a well in the 


v. McCormick, 
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No par- 


to state a war- 


immediate vicinity as to render the 
lease void for uncertainty. Price v. 
Biggs, (Tex. Civ. A.) 217 SW 236. 

[ec] Covenants held void for un- 
certainty.—(1) A covenant in an oil 
and gas lease, that the lessee “shall 
commence operations and prosecute 
the same [on some portion of the 
premises] within two years from the 
date of the lease, or thereafter pay 
to the party of the first part 
dollars per until the work is 
commenced,” is void for uncertainty. 
Eaton v. Allegany Gas Co., 3 NYSt 
501. (2) Where a lessee agrees to 
complete four oil wells during a cer- 
tain year, a stipulation in the lease 
that twenty-two acres shall be for- 
feited for each well not so completed 
is void for uncertainty. Thomas v. 
Kirkbride, 15 Oh. Cir. Ct. 294, 8 Oh. 
Cin Dees ls 1s 

[d] Uncertainty as to where a 
well is to be drilled will not avoid 
the lease where it can be estab- 
lished by extrinsic evidence. Mc- 
Caskey v.. Schrock, (Tex. Civ. <A.) 
225 SW 418. 

44. Goodwin v. Rowland, (Ark.) 
251 SW 683; Hester v. O’Rear, 202 
Ky. 176, 259 SW 41; Texas Pac. Coal, 
éte:,/ Co: v.' Patton, \(Tex..Commn; A) 
238 SW 202 [mod (Civ. A.) 225 SW 
857, and reh den (Commn, A.) 240 


SW 303]. See generally Landlord and 
Tenant § 404. 
{a] Description held sufficient.— 


(1) An oil lease is not void because 
the grantor is written “W. A, -H.” 
instead of ‘‘V. A. H.” and the signa- 
ture in the same way, where it ap- 
pears that the grantor made a “‘V” in 
a way that more nearly resembled 
the letter ‘‘W” than it did the letter 
“Vv” and in this way the draftsman 
was confused, there being no doubt 
as to who made the conveyance. Hes- 
ter v. O’Rear, 202 Ky. 176, 259 SW 41. 
(2) An oil lease giving the names of 
lessors as “P. et al.” is valid as to 
P’s adult children and their spouses 
who signed as lessors, even though 
they were not expressly named in the 
body of the instrument. Texas Pac. 
Coal, etc., Co. v. Patton, (Tex. Commn. 
A.) 238 SW 202 [mod (Civ. \A.) 225 
SW 857, and reh den (Commn. A.) 
240 SW 303). 

{[b] Filling blank.—Where an oil 
and gas lease leaves blank the name 
of the lessee and the amount o1 rent 
which shall be paid in event of the 
lessee’s failure to drill a well within 
a time stipulated, but the lessor ac- 


cepts rent agreed upon during part of | 


the term as between the parties, the 
lessee, who is an ascertained person, 
has the implied right to fill in the 
blanks with his name, and as against 
the lessor the lease is a valid instru- 
ment. Root v. Townsend, 186 Ky. 
56, 215 SW 936. 

{e] 
not established by the evidence see 
AN Ge v. Rowland, (Ark.) 251 SW 


45. Carpenter v. Smith, 
Commn. A.) 272 SW 128; Miller v. 
Hodges, (Tex. Commn. A.) 260 SW 


168 [aff (Civ. A.) 244 SW 634]; Page | 


v. Hardeman, 

183: 
[a] 

county, or state wherein the land is 


(Tex. Civ. A.) 262 SW 


situated will not make the lease 
void or inoperative, if it furnishes 
sufficient means of identifying the 


Forgery of lessee’s name, as | 


Failure to state the town, . 


[§ 662 


a void condition precedent prevents any estate from 
vesting and invalidates the lease, unless the condi- 
tion is performed.®” 
be attacked by a purchaser at a sheriff’s sale of 
the lessor’s property.®% 

One who owns the surface only cannot give a 
valid oil and gas lease.>+ 

A material alteration of the lease vitiates it, not 
only as between the immediate parties,°> but even 
as against a bona fide holder without notice,°® so 


The validity of the lease may 


property conveyed by aid of extrin- 
sic evidence, which is admissible, 
not to add to, or modify the descrip- 
tion in, the instrument, but to ex- 
plain the calls therein and apply 
them to the subject matter. Miller 
v. Hodges, (Tex. Commn. A.) 260 
SW 168 [aff (Civ. A.) 244 SW 634]. 

Premises demised in general see 
infra § 677. 

46. Butler v. Iola, 100 Kan. 111, 
163 P 652; Dickey v. Coffeyville Vit- 
rified Brick Co., 69 Kan. 106, 76 P 
398; Anthis v. Sullivan Oil, etc., Co., 
83 Okl. 86, 203. PB 187. 

{a] MIllustrations.—(1) A_ lease, 
providing that it shall remain in 
force for as long as another lease of 
gas wells which the lessor was then 
operating, is not void on ground that 
its duration is indefinite and uncer- 
tain. Butler v. Iola, 100 Kan. 111, 
163 P 652. (2) A lease for “so long 
as gas or oil may be found in pay- 
ing quantities” is not void for un- 
certainty. Dickey v. Coffeyville Vit- 
rified Brick, ete., Co., 69 Kan. 106, 
76 P 398; Anthis v. Sullivan Oil, etc., 
Co., 83 Okl. 86, 203 P. 187. 

Term or duration of lease gener- 
ally see infra §§ 668-674. 

47. See supra § 592. 

48. Paraffine Oil Co. v. Cruce, 63 
OKT, 95; 262) 716: 

49. Allan v. Guaranty Oil Co., 176 
Cal. 421, 168 P 884. 


50. See infra § 678. 

51. Wellsville Oil Co. v. Miller, 
44 Okl. 493, 145 P 344. 

52. Wellsville Oil Co. v. Miller, 
supra. 


53. Gray v:. Spring, 129 La. 345, 
56 S 305, AnnCas1913B 372. 

[a] Illustration——Where a pur- 
chaser at sheriff's sale finds the 
property encumbered with an oil and 
mineral lease, entered into by the 
former owner, and finds that the 
lessee is, and for more than a year 
prior thereto has been, merely mak- 
ing a pretense of prosecuting the 
search for oil and minerals, and 
where thereafter even such pretense 
is discontinued, the purchaser may 
invoke the original nullity of the 
lease for want of consideration and 
for failure to imyose an obligation 
on the grantee, even though he or 
the former owner might have been 
estopped to invoke such nullity as 
against particular parties and at par- 
ticular times by reason of acquies- 
cence in the incurring of expense and 
the undertaking or actual prosecution 
of work for the accomplishment of 
the purposes of the contract. Gray 
v. Spring, 129 La. 345, 56 S 305, Ann 
Cas1913B 372: 

190 Ky. 


54. Blakely v. Wilson, 
697, 228 SW 22. 

[a] Rule applied.— Where the 
owners of land convey the surface 
with the improvements and timber: 
to one party and the mineral rights 
by the same deed to another, and the 
grantee “of the surface conveys his 


‘interest to one who gives an oil and 
(Tex, ; 


gas lease, the rights of the lessee are 
no greater than those of the grantee 
of the surface. Blakely v. Wilson, 
190 Ky. 697, 228 SW 22: 

55. Et. Henry Oil Co. v. Rose, 199 
Ky. 587, 251 SW 671. 

Alteration of instruments gener- 
ally see Alteration of Instruments 
2eCaJe.p VCs. 

56. Ft. Henry Oil Co. v. Rose, 199 
Ky. 587, 251 SW 671. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


Px 
§§ 662-663] 


that the lessor is entitled to a cancellation of the 


lease.5? 
Effect of city ordinance. 


duced.®? 
[§ 663] (2) Consideration. 


57. 
supra. 
Cancellation of lease in general 
Sak arte §§ alt h Ba we 
ue Vv. orter, (Tex. Civ. 
228 SW 99 : ! 
59. eae v. Winona Oil Co., 83 
Okl. 253, 200 P 985, 23 ALR 189. 
[a] The measure of recovery in 
' such an action is the value of the oil 
at the surface or in pipe line or 
tanks, wherever the same may be 
less the reasonable cost of producing 
the same. Barnes v. Winona Oil 
ee: 83 Okl. 253, 200 P 985, 23 ALR 


60. See supra § 591. 

61. House v. Halton, 167 Ark. 649, 
268 SW 621; Dorman Farms Co. v. 
Stewart, 157 Ark. 194, 247 SW 778; 
Dunaway Vv. Galbraith, 139 Ark. 580, 
214 SW 33; Glassell v. Richardson Oil 
Co., 150 La. 999, 91 S 431; Saunders 
v. Busch- Bverett Cor133 plvay 1049, 
71 S 153; Brown v. Producers’ Oil Co., 
434) Tia: 672, 64 S 674; Magnolia Pe- 
troleum Co. v. Saylor, 72 OKl. 282, 
180 P 861; Rich v. Doneghey, 71 Okl. 
204, 177 P 86, 8 ALR 163; Masterson 
v. Amarillo Oil Co., (Tex. Civ. A.) 253 
SW 908; Hitson vy. Gilman, (Tex. Civ. 
*A.) 220 SW 140. And see cases infra 
notes 62-68. 

[a] Consideration held sufficient. 
—(1) An oil and gas lease for a cash 
bonus, a certain per cent of*oil pro- 
duced and a certain sum for each gas 
well, requiring the lessee to complete 
well within a year or pay certain 
amount quarterly until completion 
and under which on payment of one 
dollar he might surrender lease for 
cancellation, is supported as to all 
covenants by the cash bonus paid. 
Maud Oil, etce., Co. v. Bodkin, 75 Okl. 
6, 180 P 959; Carter Oil Co. v. Tiffin, 
74 Okl. 191, 176 P 912; Magnolia Pe- 
troleum Co. v. Saylor, 72 Okl. 282, 
180 P 861; Northwestern Oil, etc., Co. 
Vv. branine,. (4 -OkKl.) 107,.175 P- 533% 
Pucini v. Bumgarner, 71 Okl, 105, 175 
P 537. (2) An oil and gas lease for 
a term, and for so long as oil and gas 
were produced, executed on a cash 
bonus or consideration payable out 
of part of working interest in oil pro- 
duced, providing for royalty on oil, 
and a fixed sum for each gas well, is 
supported by a _ sufficient considera- 
tion. Eastern Oil Co. v. Beatty, 71 
Okl. 275, 177 P 104. (38) An oil lease 
granting the lessee the right to op- 
erate on forty acres of land on which 
oil had never been produced, and 
worth only ten dollars an acre, under 
a contract to begin operations in six 
months or pay fifty dollars quarterly 
in advance for each three months’ 
delay and for a payment of royalty 
on the oil saved and the gas mar- 
keted, is based on a sufficient consid- 
eration. Jennings-Heywood Oil Syn- 
dicate v. Houssiere-Latreille Oil Co., 
119 La. 793, 44 S 481. 

[b] An option provision in an oil 
lease, although unilateral, is binding 
on the maker, if it is supported by 
a sufficient consideration paid, and 
can be enforced to the same extent 
as any other contract. Hunter v. 


Ft. Henry Oil Co. v. Rose, 


A city ordinance which 
merely regulates the drilling of oil wells within the 
city limits and does not absolutely prohibit such 
drilling, but contemplates that the drilling might 
be subject to the approval of the city’s building 
inspector, does not invalidate an oil lease, although 
the inspector testifies that he could not orant per- 
mission to drill on the land covered by the lease.*8 
. Where a lease is declared void or invalid after 

the lessee has entered into peaceable possession and 
produced oil and gas, the lessor may maintain an 
action for an accounting for the oil and gas pro- 


3] As in the ease of 
other mining leases,®° an oil and gas lease must be 
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supported by a good and sufficient consideration,®* 


and this also applies to incidental agreements relat- 


ing to the subject matter of the lease.°* The consid- 
eration may consist of promises or burdens on the 
lessee or of benefits to the lessor or of both.*%* 
a promise on the part of the lessee to explore the 
property and develop it by drilling a well or wells 
thereon in a given time and manner, and to pay 
royalties, is sufficient as well as the paramount and 
controlling consideration for the lease.®* 
the payment of a nominal cash consideration of one 
dollar in connection with a promise to do various 
acts in the development and operation of the wells 
or pay rentals, and to pay a stipulated rate for the 


Thus 


So, also, 


oil or gas, is a sufficient consideration to support an 


Gulf Production Co., 

220 SW 1638. 

[ec] In wildcat territory oil and 
gas contracts do not require pay- 
ments of such large considerations 
to support them. Masterson v. Am- 
arillo Oil Co., (Tex. Civ. A.) 253 SW 
908. 

[d] Annulment for inadequacy of 
consideration.—A right to drill for oil 
and gas will not be annulled for in- 
adequacy of consideration or lesion 
beyond moiety since the contract is 
not one of sale of an immovable by 
nature or by destination which may 
be annulled for lesion beyond moiety, 
under Civ. Code arts 1861, 1863. 
Vander Sluys v. Finfrock, 158 La. 
Eds 103 (SiR305 

62. Davies v. Texarkana Crude Oil 
Co., 152 La. 308, 93 S 104; Consumers’ 
Heating Co. v. American Land Co., 
31 PittsbLegJNS (Pa.) 24. 

fa] An agreement by the lessor 
to reduce the annual gas rental pro- 
vided for by his lease if the lessee 
would lay a pipe line to the well and 
utilize the gas is founded on suffi- 
cient consideration and will be en- 
forced. Consumer’s Heating Co. v. 
American Land Co., 31 PittsbLegJNS 
€Pa.) 24; 

[b] Consideration to lessee.— 
Under a lease requiring a lessee to 
control or close a wild gas well, then 
on the leased premises, for a stipu- 
lated consideration, the lessee is en- 
titled to a specified consideration 
where he induces the conservation 
commission to take charge of and 
bring the well under control, the cost 
being paid by popular subscription 
among oil and gas interests, Davies 
v. Texarkana Crude Oil Co., 152 La. 
308, 93 S 104, 

63. Leeper v. Lemon G. Neely Co., 
293 Fed. 967 [certiorari den 264 U.S. 
586 mem, 44 SCt 335 mem, 68 L. ed. 
863 mem]; Johnson v. Russell, (Tex. 
Civ. A.) 220 SW 352; Hitson v. Gil- 
man, (Tex. Civ. A.) 220 SW 140. 

[a] Consideration held insufficient. 
—Where in a lease of oil lands, the 
lessee agrees to complete a second 
well within ninety days after the 
completion of the first well, but does 
not agree to complete or even to com- 
mence the first well, such agreement 
as to the second well is no considera- 
aoe for the contract. Federal Oil 
Co. v. Western Oil Co., 112 Fed. 373 
[aff 121 Fed. 674, 57 CCA 428].— - 

64. Advance Oil Co. v. Hunt, 66 
Ind. A. 228, 116 NE 340; McNutt v. 
Whitney, 192 Ky. 132, 232 SW 386; 
Burt A Deorsam, (Tex. Civ. A.) 227 
SW 35 

[a] Caisatratlonaiess (1) Although 
there is an implied agreement by an 
oil lessee to drill on the premises if 
oil in paying quantities is struck on 
adjacent premises, an express prom- 
ise to drill if a well producing speci- 
fied quantities of oil is drilled within 
a certain distance of the premises 
may require drilling under conditions 
which would not raise the implied 
promise to drill, and is therefore suf- 
ficient consideration to support the 
lease. Burt v. Deorsam, 


CTRexsCivin As) 


oil or gas lease.®° 
cash payment, it is presumed that the principal con- 


If the lease shows only a nominal 


A.) 227 SW 354. (2) A promise by 
the lessee to begin drilling within 
one year and to prosecute the work 
with reasonable diligence is a suf- 
ficient consideration for the rights 
and interest granted by the lessors. 
McCaskey v. Schrock, (Tex. Civ. A.) 
225 SW 418. (3) The agreement by 
an oil lessee to explore for oil or to 
pay the agreed rental is sufficient 
consideration for the lease, so as to 
render the lease enforceable against 
the lessor. Priddy v. Green, (Tex. 
Civ. A.) 220 SW 243. 

{b] The real consideration is les- 
sor’s expectation that the lessee will, 
within a reasonable time, proceed 
with the development, so that the 
lessor may reap pecuniary benefit in 
the form of royalties should oil or 
gas be produced from his property. 
Keystone Gas Co. v. Salisbury, 192 
Ky. 643, 234 SW 290. 

[c] Promise by lessee’s agent.— 
A lease whose sole consideration is 
the promise of lessee’s agent that a 
well shall be sunk on the premises 
within a year is void, where the 
promise is not binding on the lessee, 
and no well is sunk. Burt v. Deor- 


sam, (Tex, Civ. A.) 227 SW 354. 
[d In Louisiana a so-called min- 
eral lease based on a royalty, in 


which the lessee does not obligate 
himself to develop the premises, and: 
in which the lessee reserved the right 
to terminate the lease after finding 
oil or gas in paying quantities, is 
void as to the lessor for want of 
consideration, under Civ. Code arts 
1761, 1768, defining a contract as an 
agreement to give or permit another 
to do, or not to do, something; and 
a commutative contract is one in 
which what is done, given, or prom- 
ised by one party is considered as an 
equivalent of what is done or prom- 
ised by the _ other. Goodson |v. 
Vivian OM Con Z9 ean 9 5p.> Oleisaaole 
65. S.—Lindlay v. Raydure, 239 
Fed. 928 [aff 249 Fed. 675, 161 CCA 
585 (certiorari den 247 laf) eS 
mem, 38 SCt 580 mem, 62 L, ed. 1243 
mem) J]. 
Ala.—Rechard v. Cowley, 
337, 80 S 419. 
Ark.—Epperson v. Helbron, 144 
Ark. 566, 225 SW_ 345, 15 ALR 597. 
Ky.—Hester v. O’Rear, 202 Ky. 176, 


202 Ala. 


259 SW 41; Rader v. Shaffer, 186 Ky. 
802, 218 SW 292. 

La.—Pipes v. Payne, 156 La. 791, 
101 S 144. 

Oh.—Herrington v. Wood, 6 Oh. 


Cir. Ct. 326,.3 Oh. Cir. Dec. 475. 

Okl.—Maud Oil, 5 Co, Vv. Bod- 
ising, 45. OK], 654180) 2. 9593 «Rich pvc 
Doneghey, 71 Okl. 204, 177 P 86, 8 
ALR 163 

Tex.—Bost v. Biggers, (Civ. A.) 
222 SW 1112; Lone Star Gas Co. v. 
McCullough, (Civ. A.) 220 SW 1114; 
McKay v. Kilcrease, (Civ. A.) 220 SW 
177; McKay v. Lucas, (Civ. A.) 220 
SW 172; McKay v. Fulgham, (Civ. 
A.) 220 SW 171; McKay v. Tally, 
(Civ. A.) 220 SW 167; Hitson v. Gil- 
man, (Civ. A.) 220 SW 140; Pierce 
Fordyce Oil Assoc. v. Woodrum, (Civ. 


(Tex. Civ.' A.) 188 SW 245; Great Western Oil 
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sideration, particularly in undeveloped territory, is 
the prospecting and developing of the land for oil 
and gas;°° and where promises or agreements to this 
effect are made, the fact that the nominal considera- 
tion is not paid is immaterial.°* But where the cash 
consideration is not in fact paid and no well is 
drilled, the lease is unilateral and subject to can- 
cellation.®® 

Presumption of consideration. Under some stat- 
utes,®® if an oil and gas lease is in writing, it 
imports a consideration,’ and if the nominal con- 
sideration recited therein is not sufficient, other 
consideration may be presumed, in the absence of 
evidence to the contrary, to have been paid in order 
to upheld the written contract.74 But it cannot be 
assumed without proof that a substantial consider- 
ation received by the lessor was inadequate and that 
some other considertaion was implied or intended.” 

Consideration for option. The original considera- 
tion for an oil or gas lease will also support and 
render binding an agreement in the lease that the 
lessee might surrender the lease at any time,’ al- 
though such an option or right is often based on 
an independent consideration.’ In the absence of 
fraud or deceit upon the lessor, a consideration of 
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kin. 
[§§ 663-664 


one dollar, actually paid, is sufficient to support an 
option to develop oil or gas ground,”* and also to 
support a subsidiary option of paying rents instead 
of drilling.’® 

Payment in advance. Where an oil or gas lease 
is made in consideration of a payment in advance, 
the obligation of the lessor does not come into exist- 
ence unless the payment is made in advance." 

Waiver. The failure to pay the original nominal 
consideration is waived by the lessor’s acceptance 
of subsequent rentals,’* and by subsequent entry 
and development of the ground with his knowledge, 
consent, and acquiescence,’® and also by the execu- 
tion of a supplemental lease in recognition of the 
validity of the first lease.*° 

[§ 664] (3) Mutuality. As in the case of other 
leases, in order to render an oil and gas lease 
valid and binding, there must be a mutuality of 
obligation.’? If there is no binding obligation on 
the part of the lessee to begin or continue pros- 
pecting or drilling operations the lease is void for 
want of mutuality.** Conversely, if the lease con- 
tains mutual obligations binding on both parties, 
it is not lacking in mutuality.*+ Thus, where a 
valuable and sufficient cash consideration is paid 


v. Carpenter, (Civ. A.) 95 SW 
57, 

[a] Considerations held sufficient. 
—(1) One dollar cash and a certain 
royalty and an agreement to pay two 
hundred dollars to the lessor to clear 
his title. Rade v. Shaffer, 186 Ky. 
802, 218 SW 292. (2) A considera- 
tion of one dollar is sufficient to sup- 
port an oil and gas lease on condi- 
tion subsequent for the driling of 
wells and payment of royalties, al- 
though the lessee 
perform the conditions. Lindlay v. 
Raydure, 239 Fed. 928 [aff 249 Fed. 
675, 161 CCA 585 (certiorari den 247 
U. S. 513 mem, 38 SCt 580 mem, 62 
L. ed. 12438 mem)]. (3) An oil and 
gas lease for a term, and so long as 
oil or gas is produced, 
tion of one dollar and certain royal- 
ties and payments, is sufficient to 
‘support a grant of the exclusive right 
to explore the land and to take and 
remove oil and gas during term. Rich 
v. Doneghey, 71 Okl. 204, 177 P 86, 
8 ALR 163. (4) An oil and gas lease 
for a term of ten years in considera- 
tion of one dollar, in which the 
lessee covenants, in case a well is 
not completed within one year from 
date of execution, to pay a fixed sum 
per annum for each additional year, 
and to pay a royalty of one eighth of 
all the oil, is valid, part of the con- 
Sideration in such lease being the 
exploitation of the mineral resources 
under the land. Epperson vy. Helbron, 
144 Ark. 566, 225 SW 345, 15 ALR 
597. (5) Assuming that the payment 
of one dollar, recited in an oil lease, 
is not sufficient to support the con- 
tract, a payment of thirteen dollars 
and fifty cents and its acceptance by 
the lessor is sufficient to maintain 
the contract in force during the pe- 
riod that such payment will by the 
terms of the contract protect it from 
eancellation, the contract providing 
for an annual payment of such 
amount to prevent forfeiture for 
failure to begin a well. McKay vy. 
Kilcrease, (Tex. Civ. A.) 220 SW 177. 

66y sChi-Okla MO etc” Cory. 
SOrtZer yell) DipeOl Mell pera ook) ee RTs 
Richmond vy. Hog Creek Oil Co., (Tex. 
Civ. A.) 229 SW 563; Leath v. Hum- 


ble Oilvetcs Veo; (Crexs Civ. A.) 223 
SW 1022. 
fa] One dollar actually paid is 


sufficient to support an oil lease, par- 
ticularly where the leased land is in 
an undeveloped territory, and one of 
the apparent material inducements to 
the execution of the lease is that the 
territory may be developed. Rich- 


in considera- | 


is not bound to, 1 1 
' gas lease for a nominal original con- 


mond vy. Hog Creek Oil Co., (Tex. 
Civ. A.) 229 SW 563. , 

67. Gillespie v. Fulton Oil, etc., 
COV 23 6a S886 MINE W217 9RteMic= 


Caskey v. McCall, (Tex. Civ. A.) 226 
SW 432; McCaskey v. Schrock, (Tex. 


| Civ. A.) 225 SW 418. 


[a] In wildcat territory reasona- 
ble diligence under all the circum- 
stances in drilling a well to produc- 
tion in compliance with the condi- 
tions as to development creates a 
consideration supporting an oil and 


sideration in cash not paid. Master- 

son. v2 Amairillo, Oil’ Coz, (Tex Giv. 

| A.) 253 SW 908. ; 
68. Gary v. McKinney, (Tex. Civ. 


1A.) 239 SW 2838. 


Mutuality generally see infra § 664. 

69. See statutory provisions. 

70. Hinerman v. Baldwin, 67 Mont. 
417, 215 P 1103 (under Rev. Code 
[1921] § 7512); McKay v. Kilcrease, 
(Tex. Civ. A.) 220 SW 177. 

{a] Ilustration—Where written 
oil and gas lease merely embodies 
the oral understanding had some time 
previous at which the lessee gave the 
lessor a check for fifty dollars, which 
he indorsed and returned as contri- 
bution under a pooling agreement, the 
lease is supported by a consideration. 
Hinerman y. Baldwin, 67 Mont. 417, 
215. P1108; 

71. McKay v. Kilcrease, (Tex. Civ. 
A.) 220 SW 177. ? 

72. McClendon v. Busch-Everett 
Co.Vls3 Wa. 22,970 Se. 

73. Lindlay v. Raydure, 239 Fed. 
928 [aff 249 Wed. 675, 161 CCA 585 
(certiorari den 247 U. S. 513 mem, 
88 SCt 580 mem, 62 L. ed. 1243 
mem)]; Magnolia Petroleum Co. v. 
Saylor, 72° Okl. 282,'180 P 861; Me- 
Kay v. Killerease, (Tex. Civ. A.) 220 
SW 177; Hunter v. Gulf Production 
Co., (Tex. Civ. A:)) 22:0 Sw 163: 

_ 74 See cases infra note 88. 

75. Leath v. Humble Oil, etc., Co., 
(Tex. Civ. A.) 223 SW 1022; Hitson 
v. Gilman, (Tex. Civ. A.) 220 SW 140; 
Emde v. Johnson, (Tex. Civ. A.) 214 
SW. 575. 

76. Leath v. Humble Oil, etc., Co., 
(Tex. Civ. A.) 223 SW 1022; Hitson 
v. Gilman, (Tex. Civ..A.) 220 SW 140. 
See Buie v. Porter, (Tex. Civ. A.) 
228 SW 999 (lessee’s payment of one 


thousand dollars to lessor on execu-| 


tion of oil lease is sufficient consid- 
eration for option in lease either to 
drill or pay lessor one thousand dol- 
lars annually in lieu thereof). — 
[a] Acceptance of rentals pro- 
vided for in an oil lease on failure 


of lessee to drill a well constitutes 
a sufficient consideration for the op- 
tional privileges granted, and makes 
the contract, which originally had 
only a nominal consideration, valid. 
Broyles v. Gilman, (Tex. Civ. A.) 222 
SW_ 685. 

77. Jennings-Heywood Oil Syndi- 
cate v. Houssiere-Latreille Oil Co., 
119 La. 798, 44 S 481. 

78. Masterson v. Amarillo Oil Co., 
(ex. Civ. Av) 253 Swi “908. 

[a] Objection that contract was 
for nominal consideration is waived 
by acceptance of money paid from 
time to time for extension of time 
to commence well. De Flores v- 
Smith, (Tex. Civ. A.) 236 SW 505. 

79. Masterson v. Amarillo Oil Co., 
(Tex. Civ. A.) 253 SW 908. 


80. Masterson v. Amarillo O31 Co., 
supra. 
81. See supra § 591; Landlord and 


Tenant ‘§ 398. 
82. Von Hatzfeld_ v. 
(Tex. Civ. A.) 224 SW £20. 
a Where lease executed.—Al- 
though the lease is void in the be- 
ginning for want of*mutuality it will 
not be held void for want of mutual- 
ity after the lessee has executed the 
contract by entering upon land and 
exploring for oil and gas and by 
drilling a productive well at consid- 
erable expense. Von Hatzfeld_ v. 
Haubert, (Tex: Civ. A:) 224 Sw’ 220. 
83. Atlas Oil Co. v. McCormick, 
158 La. 278, 103 S 767; Caddo Oil, 
ete. ‘Cony, Producers’) Oil “Covi 
La. 701, 64 S 684; Witherspoon v. 
Staley, (Tex. Civ. A.) 156 SW 557. 
84. Leeper v. Lemon G. Neely Co., 
293 Fed. 967 [certiorari den 264 U. 
S. 586 mem, 44 SCt 335 mem, 68 L. 
ed. 863 mem]; Glassell v. Richardson 
OW Con 150 Wea 999, 91 S148t vias 
nolia Petroleum Co. v. Saylor, 
Okl. 282, 180 P 861; Hastern Oil Co. 
v. Beatty, 71 Okl. 275, 177 P 104; Von 
Hatzgeld v. Haubert, (Tex. Civ. A.) 
224 SW 220; McEntire v. Thomason, 
(Tex. Civ. A.) 210 SW 563; Wither- 
spoon ‘v. ‘Staley, (Dex; Civ. Ay) 138 


Sw 1191 
held not lacking in 


Haubert, 


fa] Leases 
mutuality.—(1) A lease for a term 
of one year, or so long as gas, oil, 
or any stated substances are obtained 
in paying quantities. Leeper v. 
Lemon~ G.. Neely Co., 293 Fed. 967 
{certiorari den 264 U. S. 586 mem, 
44 SCt 335 mem, 68 L. ed. 863 mem]. 
(2) A lease for a term and so long 
as oil and gas are produced executed 
on a cash consideration payable out 
of working interest in oil produced 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


ca 


4 


in support of all the rights conveyed, the lease is 
not invalid for lack of mutuality because it fails 
to bind the lessee to prospect or develop the prop- 
erty within a specified time*® or to pay rentals;%° 
or because it permits the lessee to extend the time 
on payment of a specified sum;%’ or because 
lessee is given the right or option, upon the pay- 
ment of a specified sum, to surrender and cancel 


providing royalties and payments. 
Eastern Oil Co. v: Beatty, 71 Okl. 
275, 177 P 104; Rich v. Doneghey, 71 
OO tele a eee Ons ete, 1GO. (3:) 
An oil and gas lease for five and ten 
years, or as long as oil and gas is 
produced, requiring commencement 
of operations within one year or pay- 
ment to extend the lease within the 
year, and entitling the lessor to cer- 
tain royalties, is not unilateral, and 
void for want of mutuality. Ohio 
Valley Oil, etc., Co. v. Irvin Dev. Co., 
184 Ky. 517, 212 SW 110. (4) A con- 
tract giving a corporation an option 
to mine either oil or gas is not void 
for want of mutuality, where the pur- 
chaser does what he agrees to do for 
the privilege of choosing whether or 
not he will perform or claim per- 
formance of the contract, and for the 
consideration received the _ seller 
parts with his right of choice. Pitts- 
burg Vitrified Pav., etc., Co. v. Bailey, 
76 Kan. 42, 90 P 808, 12 LRANS 745. 
(5) A lease giving the right to ex- 
plore oil for five years, and provid- 
ing that, if a well was not com- 
menced within the first year, a rental 
eharge of fifty cents per acre paid 
on or before the expiration of the 
year would keep the lease in force 
for another year, and that similar 
payments each year thereafter would 
continue it in force, although no well 
was started, the rental thus reserved 
being a substantial and sufficient 
consideration to support the lease. 
Dormon Farms Co. v. Stewart, 157 
Ark, 194, 247 SW_ 1778. 

85. Miller v. Union Gas, etc., Co., 
295 Fed. 27; Rechard v. Cowley, 202 
Ala. 337, 80 S 419; Morris v. Texas 
Pac Coal,, etc. Co... CTex., Civ:, A) 
228 SW 981; Aycock v. Reliance Oil 

o., (Tex. Civ. A.) 210 SW 848; South 
Penn Oil Co. v. Snodgrass, 71 W. Va. 
438, 76 SE 961, 43 LRANS 848. But 
see Jennings-Heywood Oil Syndicate 
v. Houssiere-Latreille Oil Co., 119 
La. 793, 44 S 481 (where an oil lease 
for ten years provided for quarterly 
payments in advance for any delay 
in commencing operations with-a 
right in the lessee to retire from the 
contract at any time on payment of 
one hundred dollars and for a _ pay- 
ment of royalty on all oil and gas 
saved and marketed, as the sole ob- 
ject of the contract was to exploit 
the land for oil and gas, and the con- 
tract left the lessee at liberty to do 
so or not at his option, there was in 
reality no contract binding on the 
lessee). : : 

{a] Tlustration.—An oil. and gas 
lease, which ccntains no express 
covenant to develop the land, but 
provides that, in case no well shall 
be commenced within twelve months, 
the lease shall be null and _ void, 
“unless’’ the lessee shall pay a speci- 
fied rental during the time of further 
delay, and which further provides 
for payment of royalty, and recites 
a consideration of one dollar re- 
ceived, is not void as unilateral. 
Miller v. Union Gas, etc., Co., 295 
Fed. 

fb] ‘A failure to stipulate to vro- 
ceed with development does not ren- 
der the lease unilateral, since, where 
a contract fixes no time for perform- 
ance, the law presumes the parties 
intended a reasonable time. Aycock 
v. Reliance Oil Co., (Tex. Civ. A.) 210 
Sw 848. 

86. Morris v. Texas Pac. Coal, etc., 
Co., (Tex. Civ. A.) 228 SW 981. 

87. Lawrence v. Mahoney, 145 
Ark. 310, 225 SW 340; Dunaway v. 
Galbraith, 139 Ark. 580, 214 SW 33; 
Talley v. Lawhon, 150 La. 25, 90 S 
427; Leonard v. Busch-Everett Co., 
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the 


cellation.®° 


139 La. 1099, 72 S 749; Saunders v. 
Busch-Everett Co., 138 La. 1049, 71 
S 153; Tatum v. Fulton, 
A.) 218 SW 1088. But see Bristo v. 
Christine’ Oil, ete., Co.,) 139 La: 312; 
71 S 521 (a stipulation that lessee 
shall have the right without obli- 
gation to prevent forfeiture under a 
perpetual lease by paying a stipu- 
lated rental annually is nudum 
pactum). 

{a] MIllustrations.—(1) An oil and 
gas lease reciting a consideration of 
one dollar and an agreement by lessee 
to drill a well within a stipulated 
time, which allowed lessee to extend 
the time on payment of a small sum 
per acre, is not void for want of 
mutuality on the theory that lessee 
could abandon the premises without 
doing any drilling, the consideration 


extending to the whole contract, 
which is not inequitable, in view of 
the risk and expense of drilling. 


Lawrence v. Mahoney, 145 Ark. 310, 
225 SW: 340. (2) An oil and gas 
lease, providing that the lessor is 
to allow the lessee to drill for oil 
and gas in consideration for which 
the lessee is to put in a well within 
a year, and in case of failure to com- 
plete the well to pay a stipulated sum 
in advance as rental for the privilege 
of drilling for a well for another 
year, is not void as being unilateral. 
Dunaway v. Galbraith, 139 Ark. 580, 
214 SW 33. 

Extension or generally 
see infra § 673. 

U. S.—Guffey v. Smith, 237 

U.S. 101, 35 SCt 526, 59 L. ed. 856; 
Washburn v. Gillespie, 261 Fed. 41, 
171 CCA 637 [certiorari den 252 U. Ss. 
587 mem, 40 SCt 396 mem, 64 L. ed. 724 
mem]; Raydure v. Lindley, 249 Fed. 
675, 161 CCA 585 [aff 239 Fed. 928, and 
certiorari den 247 U. S. 513 mem, 38 
SCt 580 mem, 62 L. ed. 1243 mem]. 


renewal 


Ala.—Rechard y. Cowley, 202 Ala. 
337, 80 S 419. 
Ill.— Watford Oil, etc., Co. v. Ship- 


man, 233 Ill. 9, 84 NE 53, 122 AmSR 
144; Poe v. Ulrey, 233 Ill. 56, 84 NE 
46 Laff 134 Ill. A. 298]. 


Ky.—Hughes vy. Parsons, 183 Ky. 
584, *309 SW 853. 
Okl.—Carter Oil Co. v. Tiffin, 74 


Okl. 191, 176 P 912; Magnolia Petro- 
leum Co. v. Saylor, 72 Okl. 282, 180 
P 861; Ardizzonne v. Archer, 71 Okl. 
289, 160 P 446, 177 P 554; Eastern 
Oi} °Co,, v.. Beatty; -71 Ol. 275; 177 
P 104; Rich v. Doneghey, 71 Okl. 204, 
177 P 86, 8 ALR 163; Northwestern 
Oils etc, Coev. Branine, 71 Okl. 107, 
175 P 533; Pucini v. Bumgarner, 71 
Okl. 105, 175 P 587. 

Tex.—Corsicana Petroleum Co. v. 
Owens, 110 Tex. 568, 222 SW 154 
[rev (Civ. A.) 169 Sw 192]; Patton 
Va wexasy Pacu.@oar, eter, Co., (Civ. 
A.} 225 SW 857; Jackson v. Pure Oil 
Operating Co., (Civ. A.) 217 SW 959. 

{a] Illustrations.—An oil and gas 
lease for five years, and so long 
thereafter as oil and gas shall be 
found, requiring the drilling of a 
well within one year or payment of 
a yearly rental until the well is com- 
pleted or the proverty reconveyed, 
entitling the lessor to part of the 
erude oil and to certain payments, 
and entitling the lessee at any time 
to remove his property and reconvey 
the premises whereupon payments 
to the lessor shall be retained as 
full stipulated damages for the les- 
see’s nonfulfillment, is not subject to 
cancellation because unilateral and 
void for want of mutuality. Hughes 
v. Parsons, 183 Ky. 584, 209 SW 853. 

[b] Rule applied.—Where a valu- 
able consideration has passed from 
the lessees in an oil and gas lease to 
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the lease before the expiration of the term, without 
giving the lessor a corresponding right to compel 
_a surrender,®® particularly where the lease provides 
that the surrender shall not affect existing rights;*? 
and this rule applies where a consideration is paid 
for the lease, even though no specific consideration 
is mentioned for the right of surrender and can- 


the lessor for the covenants con- 


; tained in a lease and where the cove- 
(lexs sCivs 


nants of the lease to be performed by 
the lessees are in part executed, a 
provision in such lease by which the 
lessees may, upon the payment of a 
certain consideration, cancel the 
lease, does not render the same void 


for want of mutuality. Ulrey v. 
Poe, 134 Til. A. 298 [aff 233 Ill. 56, 
84 NE 46]. 

[c] When objection available.— 


Assuming that the provision of oil 
and gas lease authorizing the lessee 
to surrender and refuse to prospect’ 
within the year’s option, “in consid- 
eration of the agreements herein 
contained,” shall be restrictively re- 
ferred to the lessor’s obligation, the 
question is not available until the 
lessee attempts to surrender. and 
abandon the contract. Rechard vy. 
Cowley, 202 Ala. 337, 80 S 419. 

{d] In Louisiana (1) such a con- 
dition is a potestative condition un- 
der Civ. Code art 2024, and the lessor 
therefor is entitled to annul the 
lease. Caddo. Oil, ete:, Co. sv. Pro« 
ducers) O1ls Cows 4 iia Maun G4 ens 
684; Long v. Sun Co., 132 La. 601, 
61 S 684; Busch-Everett Co. v. 
Vivian Oil Co., 128 La. 886, 55 S 564; 
Murray v. Barnhart, 117 La. 1023, 
42 S 489. (2) But any such defect 
in the lease is cured by the: com- 
mencement of the work by the lessee 
at the lessor’s instance and request, 
although the lease may have been 
potestative in the beginning. Hud- 
speth v. Producers’ Oil Co., 134 La. 
1013, 64 S 891. (3) After the lessee 
has performed the obligations of the 
lease, the lessor cannot annul the 
contract for a potestative condition 
permitting the lessee to remove his 
machinery, fixtures, and improve- 
ments. McClendon v. Busch-Everett 
Coy d3$ Way 22:7 0eS "781. 

Surrender of oil or gas lease gen- 
erally see infra §§ 719-721 

89. Corsicana Petroleum Co. 
Owens, 110 Tex. 568, 222 SW 164 
[rev (Civ. A.) 169 SW 192]. 

90. Rogers v. Magnolia Oil, ete., 
Co., 156 Ark. 103, 245 SW 802; Hiner- 
man v. Baldwin, 67 Mont. 417, 215 P 
1103; Jackson v. Pure Oil Operating 
Co., (Tex. Civ. A.) 217 SW 959. 

[a] Illustrations.—(1) Where an 
oil and gas lease recites a considera- 
tion of one dollar and “the further 
consideration hereinafter mentioned,” 
and reduires the lessee to commence 
drilling operations within one year 
or extend the term of the lease by 
payment of a specified rental, a pro- 
vision entitling the lessee to cancel 
the lease at any time, and providing 
that on the exercise of the right to 
Surrender “this contract and all lia- 
bilities and payments under it, from 
and after such time, shall cease and 
determine,” is not void for lack of 
mutuality, since such provision is 
not separable from the other pro- 
visions of the contract, and is there- 
fore supported by the original con- 
sideration for the whole of the con- 


tract. Rogers v. Magnolia Oil, etce., 
€o., 156 Ark. 108, 245 SW 802) (2)° 4 
stipulation in oil lease, giving the 


lessee the option to terminate the 
lease at any time “‘in consideration 
of the money paid at the delivery 
hereof,” is not void for lack of mu- 
tuality, where one hundred and sixty 
dollars were paid the lessor at time 
of the execution of the lease, and one. 
hundred and ten dollars paid as 
rental thereunder, the payment of 
such money constituting a valuable 
consideration for option. Jackson y. 
Pure Oil Operating Co., (Tex. Civ. 
A.) 217 SW 959. 
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[§ 665] (4) Execution; Record. The rules relat- 
ing to the execution of other leases ordinarily apply 
to the execution of an oil and gas leas 
date of the original lease when executed controls” 
copies thereof, which are dated on the day of de- 


livery.°? 
Record.°* 


91. Watson v. Cloud, (Tex. Civ. 
A.) 225 SW 807. See generally supra 
§ 593; Landlord and Tenant §§ 407- 
415. 

fa] Illustration.—Where an oil 
and gas lease purports to be an 
agreement between a mother and all 


her children as lessors and the les- | 


see on the other part for a total 
lump consideration, and does not 
purport to be a divisible contract 
whereby the lessee will acquire a 
lease on the undivided interest of 
each lessor that might execute the 
instrument if the others do not, the 
lessee may refuse to be bound after 
the lessors other than the mother 
and one son refuse to execute it, and 
the mother and son on their part are 
not bound. Watson v. Cloud, (Tex. 
Civ. A.) 225 SW 807. 

Oil and gas leases as required to 
be in writing see Frauds, Statute 
Of § 183. 

92. Kishi v. Humble Oil, etc., Co., 
(Tex. Civ. A.) 261 SW 228. 

98. See generally Landlord and 
Tenant §§ 423-425, 

Release of record see infra § 707. 

$4. See statutory provisions. 

95. Allegheny Oil Co. v. Snyder, 
106 Fed. 764, 45 CCA 604 [certiorari 
dén 181 U.S.) 618; 21 SCH 9237-45 TE: 
ed. 1030]; Mound City Brick, etc., Co. 
v. Goodspeed Gas, etc., Co., 83 Kan. 
136, 109 P 1002; Loeb v. Conley, 160 
91, 169 SW 575, AnnCas1916B 


{al Instrument entitled to be re- 
corded.—A lease which by its terms 
gave the lessee the sole right for a 
term of years to drill and operate 
for oil and gas upon the lands de- 
scribed, although not witnessed as 
required by statute to constitute a 
legal lease, was yet good as a license, 
and entitled to record as such, and 
also good in equity, aS an agreement 
to make a lease, and when duly 
recorded the record was notice to 
third persons of all rights of the 
lessee thereunder. Allegheny Oil Co. 
v. Snyder, 106 Fed. 764, 45 CCA 


604. 

[b] The fact that a lease is un- 
enforceable against the lessor for 
lack of mutuality does not affect its 
recordability or its effect, when re- 
corded, as notice to a subsequent 
lessee. Loeb v. Conley, 160 Ky. 91, 
169 SW 575, AnnCasl1916B 49, 

96. Zeigler v. Hopkins, 258 Fed. 
467 [rev on other grounds 259 Fed. 
43, 170 CCA 43]; Great Western Pe- 
troieum Corp. v. Sampson, 192 Ky, 
814, 234 SW 727; Rader v. Shaffer, 
186 Ky. 802, 218 SW 292. ; 

[a] Lease within statute.-—-A lease 
whose term is five years and as much 
longer thereafter as oil and gas are 
found on the land is a lease for a 
longer time than five years, and falls 
within a statute requiring such leases 
to be acknowledged, or approved and 
lodged for record in order to be good 
against a purchaser for a valuable 


consideration. Rader v. Shaffer, 186 
Ky. 802, 218 SW 292. 
{b] The failure of the clerk 


properly to index a recordable oil 
lease does not affect the rights of 
the lessee as against subsequent 
purchaser or lienholder where he 
lodged it with the clerk for record 


Under some statutes,®°* an oil or gas 
lease is not effective as against third persons until 
it is recorded,®® or properly filed for record,°® un- 
less such persons have actual or constructive notice 
of the lease,®? or unless the parties claiming under 
the lease are in actual and open possession.°§ 
record holder of a lease, however, is not required 
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The | made. 


The 


and performed all duties required of 


him. Great Western Petroleum 
Corp. v. Sampson, 192 Ky. 814, 234 
SW. 727. 

97. Zeigler v. Hopkins, 258 Fed. 


467 [rev on other grounds 259 Fed. 
43, 170 CCA 43]. 

$8. Marks v. Rushville Gas, ete., 
Conwell Ohe Cit Ct Ny So: 351.08 Ol, 
Cir) (Ct. (982) Thompson: -v. Christie, 
138 Pa. 230, 20 A 934, 11 LRA 236, 

{a] Dlustration.—The holders of 
an unrecorded oil lease, in posses- 
sion, who have made valuable im- 
provements on the land, can success- 
fully defend ejectment by the holder 
of a subsequent lease taken and re- 
corded before the first lessee went 
into possession and began operations 
on the land, unless the subsequent 
lessee acauired his title in good 
faith and without knowledge of their 
rights. Thompson v. Christie, 138 
Pa. 230, 20 A 934, 11 LRA 236. 

[b] Drilling within certain terri- 
torial limits of the tract described in 
the lease, but not on the leased land, 
does not constitute such actual and 
open possession of the land as to give 


effect to the unrecorded lease. Marks 
v.. Rushyilles Gas, .etesnCo.; hl sOh: 
Cire (CRRINE Sil sousc0n Oh. Cir eee. 
798. 

99. Baird v. Atlas Oil Co., 146 La. 


1091, 84 S 366. 

Term or duration of lease as de- 
pendent on development or payment 
see infra §§ 669-671. 


1. See Landlord and Tenant §8§ 
459-493. 

2 See supra §§ 599-631. 

3. U. S—Twin Hills Gasoline Co. 
v. Bradford O1l Corp., 264 Fed. 
440. 

Ark.—Dunaway v. Galbraith, 139 
Ark, 580, 214 SW 83. 

Cal.—Brookshire Oil Co. v. Cas- 
malia Ranch Oil, etc.,; Co; 156 Cal. 
201, L03yP 9$27%;, Coalinga, .Pac. Oil, 
ete., Co. v. Associated Oil Co., 16 
Calli, AS te 61 p6e Pa illOns 

Ind.—New American Oil, ete., Co. 
v. Troyer, 166 Ind. 402, 76 NE 253, 
77 NE 739. 


Ky.—Sparks v. Albin, 195 Ky. 52, 
241 SW 321. 

La.—Texala Oil, etc., Co. v. Caddo 
Mineral Lands Co., 152 La. 549, 93 S 


788; Nabors v. Producers’ Oil Co., 
Pee La. 985, 74 S 6527,. LRA1917D 
115; 

Mont.—Hinerman v. Baldwin, 67 


Mont. 417, 215 P 1108. 

N. Y.—Conkling v. Krandusky, 127 
App. Div. 761, 112 NYS 13. 

Okl.—George v. Curtain, 108 Okl. 
281, 286 P 876; Mullendore v. Minne- 
homa Oil Co., 233 P 1061; Chi-Okla 
Oil, ete., Co. v. Shertzer, 105 Okl. 111, 
231 P 877; Mussellem v. Magnolia 
Petroleum) Cone OOK ess) eee iure 


526; McFadden v. Paulson, 98 Ok]. 
298, 225 P 528; Hammett Oil Co. v. 
Gypsy Oil Co... 95) OKI 236, (21.8) P 


501; Garfield Oil Co. v. Champlin, 78 
Oko el Son eo aka 

Tex.—Dyer v. Chamness, (Civ. A.) 
275 SW 166; Huber vy. Smith, (Civ. 
A.) 228 SW 339; Aycock v. Reliance 
Oil Co., (Civ. A.) 210 SW 848. 

W. Va—Jennings v. Southern Car- 
bon-€o., 73 W. Va. 215, 80 SE 368; 
Bogeess) y—Bartlettian 2 mvViide none 
78 SI 241; Garrett v. South Penn Oil 


[§§ 665-666 


to place anything on the record to show that pay- 
ments necessary to keep the lease alive have been 


[§ 666] d. Construction and Operation of Oil and 
Gas Leases in General—(1) General Rules. 
rules relating to the construction and operation of 
leases in general? and particularly those relating 
to other mining leases? apply in construing oil and 
gas leases and determining the rights and liabilities 
of the parties thereunder,’ except to the extent that 
different applications of such rules or different rules 
of construction apply by reason of the peculiar na- 
ture of the mineral and the terms and conditions 


The 


Co., 66 W. Va. 587, 66 SE 741. 

Eng.—Erie County Natural Gas, 
ohn Co:, Litd.-v. Carroll pirat riieAaic: 

Ont.—Myers v. Union Natural Gas 
Co., 28 OntWN 241; Docker v. Lon- 
don-Elgin Oil Co., 10 OntWR 1056 
[app dism 11 OntWR 726]. 

{a] The paramount rule, which is 
to ascertain the intention of the par- 
ties and give effect to the same, if it 
can be done consistently with legal 
principles, is applicable to an oil and 
gas lease. Custer v. Fortuna Oil 
Co., 77 Okl. 257, 187 P 248; Prowant 
v. Sealy, 77 Okl. 244, 187 P 235. 

{b] Instruments construed to- 
gether.—(1) Oil and gas leases and 
a contract executed contemporane- 
ously therewith between the same 
parties and with reference to the 
Same subject matter constitute one 
contract and must be construed to- 
gether. McFadden v. Paulson, 98 
Okl, 298, 225 P 528; Huber v. Smith, 
(Tex. Civ. A.) 228. SW 339. (2) An 
agreement recognizing a former oil 
and gas lease and.binding the lessors 
to accept seventy-five dollars per 
quarter in lieu of drilling wells must 
be read with lease it supplements as 
parts of one contract, and, if pro- 
visions are inconsistent, those of 
later agreement control. Wilson v. 
Reserve Gas Co., 78 W. Va. 329, 88 
SE 1075. 

{c] Construction by parties.—(1) 
If the words used in describing land 
in a deed or other instrument of con- 
veyance, such as an oil and gas lease, 
are uncertain, resort may be had to 
the construction given them by the 
parties, which is a strong circum- 
stance in ascertaining their intent. 
McFadden v. Paulson, 98 Okl. 298, 
225 P 528. (2) Where an oil lease 
for ten years and as much longer as 
oil, ete, was produced in paying 
quantities recited a present consid- 
eration of six hundred and forty 
dollars and stated that it was for 
twelve months from date, and that 
the lessee agreed to commence opera- 
tion “within. . hereof,” and that, 
if he failed to do so, the lease should 


| become void unless the lessee should 


give notice of his intention to keep 
it alive and pay for such extension 
“the sum of dollars per year,” 
and the lessee accepted six hundred 
and forty dollars as rent for each of 
three years, she was bound by the 
practical construction placed thereon 
by her and the lessee. Carey v. 
Texas Pac. Coal,.ete., Co., (Tex. Civ. 


A.) 237 SW 309. 


[d] General rules of interpreta- 
tion of contracts applied as to the 
right to pay and operate pipe lines. 
Brookshire Oil Co. v. Casmalia Ranch 


Suet ete!) (Cosm156 | Cale 21 1 alo swear. 
[ e] Second contract controlling.— 


Where the parties enter into an oil 
and gas lease stating that it shall 
take the place of a prior lease be- 
tween them, the plainly expressed 
conditions and stipulations in the 
second contract as to the purposes 
of the parties will be construed as 
controlling, particularly where the 
circumstances bear out such econclu- 
sion. Carder v. Blackwell Oil, ete., 
Co., 83 OK]. 248, 201 P 252, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


ii?) 


§§ 666-667] MINES AND 
of this class of leases;* and cases dealing with the 
construction of such leases must be determined upon 
their individual and substantial merits.6 The lan- 
guage of the lease will be given its ordinary and 
commonly understood meaning where no reason ap- 
pears for doing otherwise ;° and if the lease is partly 
printed and partly written, an ambiguity arising out 
of inconsistency of the printed with the written 
parts will be controlled by the written parts.7 In 
construing such a lease, to determine its true mean- 
ing, consideration should be given to the condi- 
tions under which it was made, the situation of the 
parties, the nature of their business, and the inter- 
ests to be protected.® 

Construction favoring development. Ordinarily 
such leases are executed for the eres purpose of 
exploring and operating for oil and gas,? and where 
the terms of the lease will permit, it will be so 


construed as to permit development and to prevent 
delay and unproductiveness.?° 

Statutory construction. A statutory provision 
that oil and gas leases shall be valid and enforceable 
contracts in accordance with their terms, and shall 
be so construed by the courts, is valid as a decla- 
ration of the publie policy of the state,!t and is 
not invalid as an attempted exercise of judicial 


4. Ewert v. Robinson, 289 Fed., 260 SW 168 [aff 
740; Kroeger v. Martin, 72 Okl. 198, | 634]. 
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power.” 

Implied covenants. Whatever is implied in an 
oil and gas lease is as effectual as what is ex- 
pressed.t? But the implied covenants are those 
only which on grounds of legal necessity the courts 
may read into the lease for the purpose of effectu- 
ating the intentions of the parties;'* and rights 
claimed by the lessee which are not conferred in 
direct terms or by fair implication from those 
granted are to be considered as withheld.?® 

[§ 667] (2) Rule of Strict Construction. Owing 
to the peculiar nature of the mineral and the dan- 
ger of loss to the owner from drainage by surround- 
ing wells, oil and gas leases are construed, in case 
of ambiguity, most strongly against the lessee and 
in favor of the lessor,’® and not against him and 
in favor of the lessee, as in the case of other leases.2? 
Such a construction is applied for the further reason 
that oil and gas companies usually prepare their 
own forms of leases with the assistance of skilled 
attorneys, while the lessor, without experience in 
such matters, acts without such legal advice.® It 
has been held, however, that such a lease will not be 
construed so strongly against the lessee in wildeat 
territory.1° Another rule of construction apphed 
to oil and gas leases is that, where the contract 


(Civ. A.) 244 SW)P 870. 
Okl.—McKinlay v. Feagins, 82 Okl. 


180 P 955; Frank Oil Co. v. Belleview {al The condition and develop-| 193, 198 P 997; Garfield Oil Co. v. 
Gas, etc., Co., 29 Okl. 719, 119 P 260,| ment of the petroleum industry when} Champlin, 78 Okl. 91, 189 P 514; 
43 LRANS 487; Bassell v. West Vir-| an oil and gas lease is made may | Wolf v. Blackwell Oil, etce., Co., 77 
ginia Cent. Gas Co., 86 W. Va. 198,| be taken into consideration in con-| Okl. 81, 186 P 484; Curtis v. Harris, 
103 SE 116, 12 ALR 1398; Garrett v.| struing such a lease. Gilbreath v.| 76 Okl. 226, 184 P 574; New State 
South Penn Oil Co., 66 W. Va. 587,| States Oil Corp., 4.F. (2d) 232. Oil, ete; Coy vasDunny. 7/5 (Okie 
66 SE 741. 9. Stahl v. linois Oil Co., 45 Ind.|182 P 514; Maud Onretcs Com ve 
[a] Ilustration.—In a lease for|A. 211, 90 NE 632; New State Oil,| Bodkin, 75 Okl. 6, 180 P 959; Frank 
gas production, reserving a fixed an-| etc., Co. v. Dunn, 15 Okl. 141, 182 P} Oil Co. v. Belleview Gas, etc., Co., 
nual money rental for each produc- | 514. 29 ORL CLS ato 2 CON Saree ACN Ss 
tive well to be drilled, and stipulat- 10. Logan Natural Gas, etc., Co.}| 487; Superior Oil, etc., Co. v. Mehlin, 
ing that the lessor shall have free] v. Great Southern Gas, etc., Co., 126] 25 Okl. 809, 108 P 545, 138 AmSR 
gas for domestic purposes on the] Fed. 623, 61 CCA 359; Huggins v. | 942. 
land, there is no implied covenant} Daley, 99 Fed. 606, 40 CCA +12, 48 Pa.—Burga v. South Penn Oil 
that rent-yielding periods of wells| LRA 320; Donaldson v. Josey Oil|Co., 243 Pa. 128, 89 A 823; Venture 
shall not be limited or the number] Co., 106 Okl. 11, 282 P 821; Carder v. Oil Co. v. Fretts, 152 Pa. 451, 35 A 
of rent-yielding wells necessary te] Blackwell Oil, ete., Co., 83 Okl. 243, | 732. 
full development limited by accelera-| 201 P 252; Garfield Oil Co. v. Cham- Tex.—Grubstake Inv. Assoc. v. 
tion of flow from wells and through] plin, 78 Okl. 91, 189 P 514; Custer] Coyle, (Civ. A,) 269 SW 854; Stephen- 
pipe lines by artificial means. Bas-|v. Fortuna Oil Co., 77 Ok). 257, 187]son v. Stitz, (Civ. A.) 255 SW 812; 
sell v. West Virginia Cent. Gas Co.,| P 248; Frowant v. Sealy, 77 Okl. 244,} Masterson v. Amarillo Oil Co., (Civ. 
86 W. Va. 198, 103 SE 116, 12 ALR|187 P 235; Curtis v. Harris, 76 Okl.| A.) 253 SW 908; Moore v. West, 
1398. 226, 184°-P 574; New State Oil, etc.,| (Civ. A.) 239 SW 710; Leonard v. 
[b] Suspension of covenants.—A | Co. v. Dunn, 75 Okl. 141, 182 P 514;| Caruthers, (Civ. A.) 236 SW 189; 
provision that, in case conflicting | Parish Fork Oil Co. v. Bridgewater | Bailey v. Williams, (Civ. A.) 223 SW 


mining leases are found to exist, the 
covenants to commence prospecting 


Gas Co., 


51 W. Va. 
Obligation to explore and develop 


583, 42 SE 655. 3115 "Youne wz Jones, (Civ, Ap eZa2 


SW 691; Hitson v. Gilman, (Civ. A.) 


and mining operations shall be sus- 
pended until the expiration of such 
other leases and until the lessor shall 


to the taking effect of the lease, 
the absence of a showing that any 
other leases were found to exist. 
Ewert v. Robinson, 289 Fed. 740. 

{ce] The obligation of the lessor is 
indivisible among his heirs where 
the consideration of the lease is a 
completion of one well for the ex- 
ploration of the land for oil and gas. 
Murray v. Barnhart, 117 La. 10238, 
42 S 489. 

5. McKee v. Thornton, 79 Okl. 138, 
192 P 212. 


in 


6. Collier v. Monger, 75 Kan. 550, 
$9°P 1011. 
Toe Sparks) VeeAlbin, LIbe Ky. 9/52) 


241 SW 3:21; Daley v. Torrey, 69 
Mont. 599, 223 P 498; Ft. Orange Oil 
Oo. ve Wichman,” L7sOh> Cir) Ct; 57; 
9 Oh. Cir. Dec. 650; Johnston v. 
Shaffer, 74 Okl. 25, 176 P 901. 

[a] The object of the execution 
of the lease may be looked at to 
ascertain the intent of the parties 
where there is a variance between 
written and printed parts. Johnston 
y. Shaffer, 74 Okl. 25, 176 P 901. 

8. Gilbreath v. States Oil Corn., 
4 F. (2d) 232; New American Oil, 
etc., Co. v. Troyer, 166 Ind. 402, 76 
NE 253, 77 NE 739; Stahl v. Illinois 
‘Oil Con 45.cinds JAv 211, 900 NE; 6325 


i ducing Co., 
place the lessee in undisputed pos-: 
session, is not a condition precedent ; 


property see infra §§ 680-692. 

11. Roberts v. Atlantic Oil Pro- 
295 Eed. 16. 

12. Roberts vy. Atlantic Oil Pro- 
ducing Co., supra. 

Encroachment on judiciary gener- 


‘ally see Constitutional Law §§ 239- 


317. 

13. Jennings v. Southern Carbon 
Co., 738 W. Va. 215, 80 SH 368. 

[a] “Implication” is but another 
name for intention, and if it arises 
from the language of an oil and gas 
lease, when considered in its en- 
tirety, it is controlling. Jennings v. 
Southern Carbon Co., 73 W. Va. 215, 
80 SE 368. 

14 Allen v. Colonial Oil Cox 92 

108 Okl. 


W. Va. 689, 115 SE 842. 

15. George v. Curtain, 

281, 236 P 876; Mullendore v. Minne- 
homa Oil Co., (Okl.) 233 P 1051; 
Hammett Oil Co. v. Gypsy Oil Co., 95 
Oki MZsb.. 218) PP 501; 

16. 'U. S.—Brown v. Spillman, 155 
Was 665; «15 'SCt 245739 hed.) 304 
[rev 45 Fed. 291]; Huggins v. Daley, 
99 Fed. 606, 40 CCA 12, 48 LRA 
320. 

Ala.—Rechard v. Cowley; 202 Ala. 
837, 80 S 419, 421 [cit Cyc]. 


Ind—Ohie Oil Coy vo Burch; 71 
Ind. A; 313, 124 NE 781. 
La.—Rives v. Gulf Refining Co., 


133 La. 178, 62 S 6238. 
Mont.—Solberg_ v. 
Otc ACOs | Ze0 oe. aMOls 


Sunburst Oil, 
Thomas _v. 


Miller v. Hodges, (Tex. Commn. A.) ‘Standard Dey. Co., 70 Mont. 156, 224 


220 SW 140; Aycock v. Reliance Oil 
Co., (Civ. A.) 210 SW 848. 

W. Va.—Gain v. South Penn Oil 
Co., 76 W. Va. 769, 86 SE 883, LRA 
1916B 1002. 

fa] Rule applied.—Any construc- 
tion of an oil lease under which the 
lessor is to pay annually for the 
transported product of a gas well, 
that would permit the lessee to use 
the gas in excess of the amount re- 
quired to overate the lease, free of 
charge, is to be avoided as inequi- 
table and as not expressing the in- 


tention of the parties. Ohio Oil Co. 
veer Tg Ande AL Sao yn 124 eNEL 
fh 

17. Leonard v. Caruthers, (Tex. 


Civ. A.) 236 SW 189; Young yv. Jones, 
(Tex. Civ. A.).222 SW 691; Hitson 
v. Gilman, (Tex. Civ. A.) 220 SW 140. 
See generally supra § 599; Landlord 
and Tenant § 478. 

185, Ohio’ Oil Co. v. Burch; 71 Ind. 
A. 313, 124 NE 781; Custer v. For- 
SUNa OlNCo., Tt OKT 25, Sie meceee 
Prowant v. Sealy, 77 OKl. 244, 187 
P 235; United Fuel Gas Co. y. Cabot, 
96 W. Va. 387, 122 SE 922, 

. [a] Where the language is as 
much that of the lessee as of the 
lessor, the lease will be construed 
most strongly against the lessee so 
as to promote development. Paraf- 
puedo Co. v. Cruce, 63) OKI: 95, 162 

19. Masterson v. Amarillo Oil Co., 

(Tex. Civ. A.) 253 SW 908. 
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is optional as to one party, it will be strictly con- 
strued in favor of the party bound and against the 
party not bound.*° 

- [§ 668] e. Term or Duration of Lease*—(1) In 
General. The term or duration of an oil and gas 
lease is controlled by the intention of the »arties 
as construed from the terms of the lease,** and ac- 
cording to such intention it may be a freehold inter- 
est or estate,2* a determinable fee,** a tenancy for 
years,”> or a conditional tenancy.*® If no time is 
fixed for the running of the lease under some stat- 
utes,27 it is a tenancy from year to year,’ and the 
lessee may terminate it at the end of any year by 
abandoning the premises.”? 

Reasonable time. In some jurisdictions a condi- 
tion that an oil lease shall continue only for a rea- 
sonable time, unless by the lessor’s continuing ¢con- 
sent, is imported into every such lease, even though 
it is for a definite term.*° 

[§ 669] (2) Term Dependent on Development, 
Production, or Payments*!—(a) In General. Under 
many oil and gas leases the duration of the term is 
made to depend upon the good faith of the lessee 
in exploring and developing the property and in 
finding and producing oil or gas therefrom,*? or in 
paying rentals for the continuation of the lease;** 
and where a lease for a given period is dependent 
upon the discovery of oil and gas, if the search 


20. Bearman v. Dux Oil, etc., Co., | bara 
64 Okl. 174, 166 P 199. : 20 
21. Of mining lease in gemeral 


LRANS 211. 
26. 


see supra § 600. grass, 71 W. Va. 
Loss by nonuser see supra § 578. LRANS 848. 
22. Ind.—Erie Crawford Oil Co. v. [a] 


Meeks, 40 Ind. A. 156, 81 NE 518; 
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County, 155 Cal. 140, 99 P 483, 1 


South Penn Oil Co. v. Snod- 
488, 76 SE 961, 43} 


Tllustration.—An oil and gas 
lease for ten years and as much 


[§§ 667-670 , 


therefor is unsuccessful, the lease fails therewith, 
as such discovery is a condition precedent to the 
continuance or vesting of the demise.°* Under other 
leases the continuation or extension of the term de- 
pends upon the finding and production of oil or 
gas in paying quantities or the payment of a stipu- 
lated rental.2° Where a lease for so long as the 
land is used for an oil or gas well is terminated 
because of the cessation of such use, it is not re- 
vived by a subsequent discovery of oil or gas in 
the well in sufficient quantities for use and by the 
use thereof by the lessor.*® 

[§ 670] (b) For Fixed Period and So Long as Oil 
or Gas Produced. A lease to operate on lands for 
natural gas and oil for a specified period, and for 
as much longer as oil or gas is produced or found 
in paying quantities, does not create an absolute 
lease for the stipulated period, but the term and the 
lessee’s possession are limited to the time within 
such period while: he is engaged in good faith in his 
explorations and development.** Under such pro- 
vision it is necessary not merely that oil or gas 
shall be found in paying quantities, but also that 
either oil or gas shall be actually discovered and 
produced in paying quantities within the term stipu- 
lated in the lease, as a condition precedent to the 
extension of the lessee’s rights beyond thé fixed 
term ;** the lease expires at the end of the stipu- 


stated to be the “discovery” of oil 
during such term, is clear and unam- 
biguous, and “the production of oil 
in paying quantities’ cannot be im- 
plied and read into the lease as a 
substitute therefor. Texas Pac. Coal, 
ete:, a@Cor v..eratton, Chex Cive otm 


Diamond Plate Glass Co. v. Knote, 
(A.) T7 NE 954. 

Kan.—HBElliott v. Crystal Springs Oil 
Co., 106 Kan. 248, 187 P 692. 

La.—Cooke v. Gulf Refining Co., 
127 La. 592, 53 S874. ; 

Oh.—Griner v. Ohio Oil Co., 5 Oh. 
Cin, Cr. Ni 8.126, 26° Oh. Cir. Ct, 621 

Tex.—Kishi v. Humble Oil, etc. 
(Civ. A.) 261 SW 228. 

23. Guffey v. Smith, 

TOT Sey Ct. TOO. oo. «Taye ? 
Daughetee y. Ohio Oil Co., 263 Ill. 
518, 105 NE 308- [aff 181 Ill. A. 135]. 

[a] Thus, where the lease pro- 
vides that the lessee shall hold the 
premises for a certain number of 
years and as much longer as oil is 
found in paying quantities, it conveys 
a freehold estate, since it may con- 
tinue indefinitely. Daughetee_ v. 
Ohio Oil Co., 263 Ill. 518, 105 NE 308 
[aff 181 Ill. A. 135). 

24. Miller v. Union Gas, etc., Co., 
295 Fed. 27; Hogg v. Magnolia Petro- 
leum Co., (Tex. Commn. A.) 267 SW 
482; Caruthers v. Leonard, (Tex. 
Commn. A.) 254 SW 779 [mod (Civ. 
A.) 236 SW 189]. 


[a]  MTlustration.—A lease convey- 
ing oil and gas in place, with the 
right to enter and appropriate, 


creates a determinable fee or fee 
simple determinable in the oil and 
gas in place, and not an estate upon 
condition subsequent, because the 
estate determines ipso facto upon the 
happening of any one of a number of 
events, the only estate remaining in 
the lessor being a mere possibility 
of reverter. Caruthers v. Leonard, 
(Tex. Commn, A.) 254 SW 779 [med 
(Civ. A.) 286 SW 189]. 


[b] In Oklahoma an oil and gas 
lease in substantially producers’ 
form No. 88, granting and conveying 


all oil, gas, and other minerals, with 
the privilege of mining, producing, 
ete., vests a determinable fee in 
such minerals, conditioned on per- 
formance of grantee’s and his as- 
signees’ obligations. McKadden vy, 
Paulson, 98 Okl. 298, 225 P 528. 

25. Graciosa Oil Co. v. Santa Bar- 


longer as oil shall be produced, re- 
citing a consideration of one dollar 
and imposing conditions, but contain- 


ing no covenant for drilling or pay-; 
ment of money on failure to do so,: 
creates a conditional tenancy binding | 


the lessor until the expiration of the 
lease. South Penn Oil Co. v. Snod- 
grass, 71 W. Va. 4388, 76 SE 961, 43 
LRANS 848. : 


27. See statutory provisions. 
28. Diamond Plate Glass Co, v. 
Echelbarger, 24 Ind. A. 124, 55 NE 


233 (Burns Rev. St. [1894] § 7089). 

29. Diamond Plate Glass Co. v. 
Echelbarger, supra. 

Abandonment of lease generally 
see infra §§ 722-725. 

30. Leeper v. Lemon G. Neely Co., 
293 Fed. 967 [certiorari den 264 
U. S. 586 mem, 44 SCt 335 mem, 
L, ed. 868 mem] (Kentucky). 

31. Forfeiture for nondevelopment 
or nonpayment see infra §§ 696-698. 

32. Baldwin v. Blue Stem Oil Co., 
106 Kan. 848, 189 P 920; Dinwiddie 
v. Mulligan, 208 Ky. 320, 270 SW 
774; Eaton v. Allegany Gas Co., Ltd., 
122 N. Y. 416, 25 NE 981 [rev 42 Hun 
61, 3 NYSt 501]; Fisher v. Crescent 
Oil Co. \CLex> Clvi cA. 123 aS VW 9.05; 
And see cases infra notes 338, 34. 

Option to develop or pay rent see 
infra §§ 688-691. 


33. See infra §§ 688-691. 
34. La.—Brown vy. Producers’ Oil 
Co., 184 La. 672, 64 S 674. 


Oh.—Murdock-West Co. v. Logan, 
69 Oh. St. 514, 69 NE 984; Detlor v. 
Holland, 57 Oh. St. 492, 49 NE 690, 
40 LRA 266; Herrington v. Wood, 6 
Oh, Cir, Ct. 326,32) Ong Cine Dee. 475. 

Pa.—Rynd v. Rynd Farm Oil Co., 
63 Pa. 397; In re Brunot, 29 Pittsb 
LegJNS 1065. 

Tex.—Texas Pac. Coal, etc., Co. v. 
Bratton, (Civ. A.) 239 SW 688. 

W. Va.:—Harness v. Eastern Oil 
Co., 49 W. Va. 232, 38 SE 662; Steel- 
smith v. Gartlan, 45 W. Va. 27, 29 
SE 978, 44 LRA 107. 

fa] “Discovery” sufficient. — The 
predicate for the continuation of an 
oil lease after a five-year period, 


239 SW 688. 

35. Allegheny Oil Co. v. Snyder, 
106 Fed. 764, 45 CCA 604; Arnold v. 
Garnett Light, etc., Co., 103 Kan. 166, 
172 P 1012; Eastern Oil Co. v. Coule- 
han, 65 W. Va. 531, 64 SE 836. 

Option to develop or pay rent gen- 
erally see infra §§ 688-691. 

F aes of provision see supra 

36. Shenk v. Stahl, 35 Ind. A. 493, 
74 NE 538. 

37. Eaton v. Allegany Gas Co., 
Ltd., 122 N. Y. 416, 25 NE 981 [rev 
42 Hun 61, 3 NYSt 501]; Murphy v. 
Garfield Oil Co., 98 Okl. 273, 225 P 
676; Stitz v. National Producing, ete., 
Co., (Tex. Civ. A.) 247 SW .657. 

[a] “Continuous drilling.’’-—Under 
a lease for five years and during the 
continuance of actual work or drill- 
ing, and for as long thereafter as oil 
or gas are found in paying quanti- 
ties, the ‘‘continuous drilling’ clause 
does not require continuous actual 
drilling through the five-year period 
by the _ lessee. Stitz v. National 


Producing, etce.,. Co.,, (Tex. Civ. A.) 
247 SW 657. 

38. U. S.—Union Gas, etec., Co. v. 
Adkins, 278 Fed. 854 


La.—Cooke v. Gulf Refining Co., 
135 La. 609, 65 S 758; Brown v. Pro- 
ducers’ Oil Co., 184 La. 672, 64 S 674. 

Oh.—Murdock-West Co. v. Logan, 
69 Oh. St. 514, 69 NE 984. 

Okl.—Parks v. Sinai Oil, ete., Co., 
83 Okl. 295, 201 P 517; Roach v. Junc- 
tion Oil, etc., Co., 72 Okl. 213, 179 P 934. 

Tex.—Texas Pac. Coal, etc., Co. v. 
Bratton, (Civ. A.) 239 SW 688; Texas , 
Pac. Coal, etc., Co. v. Bruce, (Civ. A.) 
233 SW 535. 

W. Va.—Anderson v. Schaffner, 90 
W. Va. 225, 110 SE 566; Hastern Oil 
Co. v. Coulehan, 65 W. Va. 531, 64 
SE 836. 

And see cases infra note 39. 

[a] Computation of time.—In com- 
puting whether oil or gas is produced 
within the fixed period the date of 
the lease should be excluded. Hast- 
ern Oil Co. v. Coulehan, 65 W. Va, 
531, 64 SE 836. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


~o. 


i oe ee ee a 


§ 670-671] 


"etad term, mies within that time oil or gas is pro- 
If at the expiration 
of the fixed period, without oil or gas having been 
found, the lessee remains in possession, the tenancy 
becomes one at will, not from year to year, and 
may be ended at any time by either party, unless 
oil or gas is afterward discovered by the lessee 
in paying quantities,*° but is not continued by the 
finding of oil or gas after such date by another 


duced in paying quantities.*° 


person.*? 


If gas or oil is found in paying quantities within 
the stipulated period, the lessee becomes vested with 
a limited estate in the leased premises for further 
operations after the fixed period according to the 
terms of the lease, so long as oil or gas is produced 
in paying quantities;** and the lease is not termi- 


39. U. S.—Union Gas, etc., Co. v. 
Adkins, 278 Fed. 854. 

Ind.—Indiana Natural Gas, etc., Co. 
v. Beales, (A.) 74 NE 551; Indiana 
Natural Gas, ete., Co. v, Pierce, 34 
Ind. A. 528, 68 NE 691, 73 NE 194; 
Chaney v. Ohio, etc., Oil Co., 32 Ind. 
A. 1938, 69 NE 477. 

vy. ‘Saunders, 109 


Kan.—Perkins 
Kan. 372, 198 P 954; Baldwin v. Blue 
Stem Oil Co., 106 Kan. 848, 189 P 
La.—Cooke v. Gulf Refining Co., 


920 
135 La. 609, 65 S 758; Cooke v. Gulf 
Refining Co., 127 La. 592, 53 S 874. 


N. Y.—Eaton v. Allegany Gas Co., | 


Ltd., 122,N. Y. 416,-25.NE 981 [rev 
42 Hun 61, 3 NYSt 501). 
Oh.—Brown v. Fowler, 65 Oh. St. 
507, 63 NE 76; Northwestern Ohio 
Natural Gas Co. v. Tiffin, 59 Oh. St. 
420, 54 NE 77; Detlor v, Hollaiud, 57 
Oh. St. 492, 49 NE 690, 40 LRA 266; 
North Western Ohio Natural Gas Co. 
Vii Whitacre, 12) yOhii «Cir» Ct) (Noes: 
bob SOMODMCIVMCt. Wen ; 
v. Wood, 6 Oh. Cir. Ct. 326, 3 Oh. Cir. 
Dec. 475. 
Okl.—Parks v. Sinai Oil, Co., 
SB Oklis 29552201  Pibx75 
Junction Oil, etce., Co. 72 Okl. 213, 
LOS Pa: 


179 Poss. 
Pa.—Cassell vy. Crothers, 
Shellar v. Shivers, 171 
Pa. 569, 38 A 95; Balfour v. Russell, 


etc., 


359, 44 A 446; 


| 


Herrington ‘ 


Roach _ v. : 


167 Pa. 287, 31 A 570; Western Penn- : 


sylvania Gas Co. v. George, £oisneaL 
47, 28 A 1004; Miller v. Balfour, 138 
Pa. 183, 22 A 86; Smith v. Hickman, 
14° Pa. Super: 46; Consumer’s Heat- 
ing Cony. American Land Co., 31 
PittsbLegJNS 24. 

W. Va.—Ohio Fuel Oil Co. 
Greenleaf, 84 W. Va. 67, 99 SH 274; 
Lowther Oil Co. v. Guffey, 52 W. Va. 
88, 43 SE 101. 

[Tal Rule applied.—A lease to con- 
tinue so long as oil or gas is pro- 
duced, and providing that “60 days 
after both producing and drilling 
operations cease this lease is to be 
void and surrendered for cancella- 
tion,” is terminated by its terms, and 
the lessor is entitled to the judgment 
canceling it when it is admitted that 
production and drilling have ceased 
for over seven months for want of 
an available market, or a prospective 
market for the sale of gas developed 
in wells already drilled on the prop- 
erty of the lessee. Elliott v. Crystal 
Springs Oil Co., 106 Kan. 248, 187 P 

2. 
pe Brewster v. Lanyon Zinc Co., 
140 Fed. 801, 72 CCA 2138; Cassell v. 
Crothers, 193 Pa. 359, 44 A 446; 
Lowther Oil Co. v. Miller-Sibley O71 
Co., 53 W. Va.. 501, 44 SE 433, 97 
AmSR_ 1027. But see Harley v. 
O’Donnell, 9 Pa. Co. 56 (holding othe 
the right to occupy land for the 
purpose of producing oil, so long as 
the same shall be found in paying 
quantities, is an estate for years). 

fa] “Gas” and “oil” differentiated. 
—wWhere a lease provides that if oil 
is not found in paying quantities 
within four years the lease shall be 
void, and no oil is produced within 
that time, a judgment entered by 
confession on the lease at the expira- 


' gas is found in the land. 


‘contiguous tracts 
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nated by the fact that the use of a well for the 
production of oil or gas is stopped as not yielding 
paying quantities, but the lessee must notify the 
lessor of such fact and that he has terminated and 
surrendered the lease.*% 

[§ 671] (c) Sufficiency of Development Work or 
In order to be entitled to an exten- 
sion of the term beyond the stipulated period the 
lessee must as a condition precedent pursue the 


work of exploration and development to the extent 


tion of that time is good, although 
“Gas” and 
Synonymous terms. 


3 Pa. Cas. 156, 6 
74. 


41. Thomas vy. Hukill, 34 W. Va. 
385, 12 SE 522. 

{a] Tustration.—A lease which 
expires by its own limitations upona 
certain date, unless oil or gas has 
been found, in paying quantities, 
not continued by the finding of oil 
or gas after such date by another 


“oil” are not 
Truby v. Palmer, 
A 


person operating under a different’ 


lease. Thomas vy. Hukill, 34 W. Va. 
385, 12 SEH 522. 

42. U. S.— Union Gas, 
Adkins, 278 Fed. 854. 

La.—Brown vy. Producers’ Oil Co., 
134 La. 672, 64 S 674. 

N. Y.—Eaton v. 
Ltd., 122 N. Y. 416, 
42 Hun 61, 3 NYSt 501]. 

Okl.—Gypsy Oil Co. v. Cover, 78 
Okl. 158, 189 P 540; Roach v. Junc- 
vos Oil; ete’; Co., 


etc.,, Corrv. 


Pa.—Burgan v. South Penn Oil 
Co., 243 Pa. 128, 89 A 823. 

Tex.—Cox v. Sinclair Gulf Oil Co; 
(Civ. A.) 265 SW 196; Munsey v. 
Marnet Oil, ete., Co., (Civ. I NEY GREY) 
SW 686. 


W. Va.—Anderson v. Schaffner, 90 | 


W. Va. 225, 110 SE 566. 

[a] Where the lease covers non- 
as an entirety, 
bringing ina well on one of the 
tracts is sufficient to extend the term 
on both tracts. Gypsy Oil Co. v. 
Cover, 78 Okl, 158, 189 P 540 

43. Double v. Union Heat, etc.. 
Co., 172 Pa. 388, 33 A 694. See An- 
this v. Sullivan Oil, ete., Co., 83 Okl. 
86, 203 P 187 (where the lessee 
plugged the only well producing oil 
or gas, and there is no other from 
which it might be produced, the lease 
terminated by its own terms). 

Surrender of lease generally see in- 
fra §§ 719-721. 

44. Exploration and develonment 
of property generally see infra §§ 
680-692. 

45. See supra § 670. 

46. Hazel Green Oil, ete., Co. v. 
Collier, 130 Ky. 132, 110 SW 343, 33 
KyL 495 [reh den 112 SW 1090]; 
Paraffine Oil Co. v. Cruce, 63 Okl. 95, 
162 P 716. See generally infra § 682. 

{a] Tllustration.—-Where the lease 
is for three years and as much longer 
as oil and gas are found on the land, 
provided wells are completed during 
the term of the lease, and also stipu- 
lated that, if gas is found in sufficient 
quantities to market the same, the 
consideration shall be one hundred 
dollars a year for each well as long 
as gas from such well is marketed, 
and that the lessee shall sink a test 
well on the land within one year, the 
expression “provided wells are com- 
pleted during said term’ means that 
other wells are to be completed dur- 
ing the term beside the test well, 
and the mere sinking of a test well 
during the term, without marketing 
the gas found in it, does not entitle 
the lessee to an extension of the 
term beyond the three years, and an 


is | 


Allegany Gas Co.,' 
25 NE 981 [rev: 


72 Okl. 213, 179 PB’ 


‘ ete., 


! profit, 


prescribed or contemplated by the lease;#° and where 
such is the evident intention of the 
put down a number of wells.*¢ 
production of oil or gas in paying quantities within 
the meaning of such leases depends upon the facts 
of each particular case;** and whether a gas or oil 


parties, he must 
What constitutes 


agreement by the lessee to furnish 
the lessor with gas from the test 
well in consideration of a release 
from the payment of any royalty 
while he was using the gas did not 
excuse it from its obligation to put 
down other wells. Hazel Green Oil, 
etc., Co. v. Collier, 130 Ky. 132, 110 
sw 343, 33 KyL 495 [reh den 112 
SW 10901. 

47. Union Gas, etc., Co. v. Adkins, 
278 Fed. 854; Young v. Forest Oil Co., 
194 Pa. 2438, 45 A 121; Texas Pac. 
Coal, ete., Conv. Bratton, (Tex. Civ. 
A.) 239 SW 688; Texas Pac. Coal, 
Co. v. Bruce; CFex.'Civ. Aly) 
233 SW 535. 

[a] ‘Facts to be considered.—The 
courts, in determining whether oil is 
produced in paying quantities within. 
the meaning of an oil lease, may con- 
sider the fact that the well is in 
“wildcat” territory, where the facili- 
ties for shipment may not be fully 
developed, and may also consider 
that the parties had that fact in 
mind in fixing the term for the pro- 
duction of oil on the premises, and 
intended to reauire furnishing fa- 
cilities for shipment within such 
term. Union Gas, etc., Co. v. Adkins, 
278 Fed. 854. 

{b] Production held sufiicient.— 
(1) If a well, being down, pays a 
even a small one, over the 
operating expenses, it is producing 
in ‘‘paying quantities,” although it 
may never repay its cost, and the 
operation as a whole may result in 
a loss. Young v. Forest Oil Co., 194 
Pa. 243, 45 cA, 121... (2). Avowelljispro- 
ducing from «thirty to fifty barrels 
of oil a day, although considerable 
time has been lost in cleaning out 
the well and getting the pump to 
work satisfactorily, produces oil in 
“paying quantities.” Texas Pac. 
Coal, etc., Co. v. Bruce, (Tex. Civ. A.) 
233 SW 535. 

[c] One million feet a day of gas 
worth, when piped and conveyed to a 
market, from three to five cents per 
thousand feet, may be said to be a 
paying quantity, as a matter of law. 
Summerville v. Apollo Gas Co., 207 
Pa. 334, 56 A 876. 

{d] Producticn held insufficient.— 
(1) Where, at the expiration of the 
term of years of an oil lease, only 
one test well had been sunk, in which 
oil had been found, but which had 
not produced any oil, except for about 
a day and a half of pumping, the fact 
that the oil could be pumped in pay- 
ing quantities by connecting that 
well, with other similar wells in the 
neighborhood, to a central pumping 
plant, does not show that the oil was 
being produced in paying quantities, 
so as to extend the term of the lease. 
Union Gas, etc, Co. v. Adkins, 278 
Fed. 854. (2) In case of cessation of 
production on an oil and gas lease 
having an extension clause for sev- 
eral months after expiration of the 
specific term, the use of gas from a 
completed well not otherwise used is 
not alone sufficient to keep the lease 


alive and in effect. Anderson v. 
Beecar oe 90 W. Va. 225, 110 SE 
566. 
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well is a source of profit may be readily determined 
by deducting the cost of production from the mar- 
It has been held that 
the production should be in such quantities as to 
pay the landowner a royalty, even though small.* 

Determination of sufficiency. Whether or not oil 
or gas is being produced in paying quantities is usu- 
ally a question to be determined by the lessee, acting 
in good faith,®° and the lessor cannot terminate the 
lease because he thinks paying quantities are not 
being produced, if the lessee claims the contrary 
The lessee’s deter- 
mination, ‘however, is not conclusive,°* except that 
it may be conclusive in the case of a gas well, where 
he pays a stipulated rental for each well, regardless 
Where only one of a number of 
wells proves unprofitable and the lessee so declares, 
the lease will not be avoided as to the profitable 


ket value of the product.*® 


and is willing to pay rental.°? 


of production.®* 


wells.°* 


[§ 672] (3) Effect of Surrender Privilege. 


fe] Effect of discovery of oil on 
one parcel.—Where a lease, fixing a 
definite time for its expiration unless 
gas or oil is discovered but providing 
for an extension in case of discovery, 
covers separate parcels, the lease is 
entire, and discovery of oil by the 
lessee’s assignee on one parcel and 
payment of royalties extends the 
term as to both parcels. Gypsy Oil 
Co. v. Cover, 78 Okl. 158, 189 P 540. 
~48. Dickey v. Coffeyville Vitrified 
Brick, vete,,— Co. 169) Kan 106) 5760 P 
398; Barbour v. Tompkins, 81 W. Va. 
116, 93 SE 1038, LRA1918B 365. 

49. Reynolds v. White Plains Oil, 
etc., Co., 199 Ky. 243, 250 SW 975; 
Enfield v. Woods, 198 Ky. 328, 248 
SW 842. 

[a] Production held sufficient.— 
Where oil land of uncertain produc- 
tivity is leased to a company with 
small capital for two years and as 
long as the lessee may produce ‘‘oil 
and gas therefrom in paying quanti- 
ties,’ the parties did not contemplate 
complete development, and the pro- 
duction of oil, giving the lessor an- 
nual royalties of one hundred and 
eighty dollars, was sufficient to ex- 
tend the lease. Hughes vy. Bussey- 


ville Oil, etc., Co., 180 Ky. 545, 203 
Sw 515. 
50. Kan.—Dickey v. Coffeyville 


Vitrified Brick, etc., Co., 69 Kan. 106, 
76 P 398. 

Ky.—Reynolds v. White Plains 
Oil, etc., Co., 199 Ky. 243, 250 SW 
975; Bay State Petroleum Co. v. Penn 
Lubricating Co., 121 Ky. 637, °87 SW 
1102, 27 KyL 1133. 

Pa.—Young v. Forest Oil Co., 194 
Pa, 243, 45 A 121. 

Mex:——Nexas? Pach iCoal,; etc, .Co.,"v: 
Bruce, (Civ. A.) 233 SW 535. 

W. Va.—McGraw Oil, etc., Co. v. 
Kennedy, 65 W. Va. 595, 64 SE 1027, 
28 LRANS 959. 

[a] The lessee who, at his own 
expense, drills the wells and equips 
and operates them, has the exclusive 
right to determine when a well is 
producing oil or gas in paying quan- 
tities, provided the production is sub- 
stantial and sufficient to pay the 
lessor a royalty justifying the ob- 
struction and interference which he 
suffers as the result of the occupa- 
tion of his premises. Reynolds vy. 
White Plains Oil, etc., Co., 199 Ky. 
243, 250 SW 975. 

[b] Arbitrary determination.—Un- 
der a lease providing that in case the 
lessee shall become satisfied that 
wells which have been put in opera- 
tion are not paying he may, upon 
surrender of the lease and removal 
of the machinery from the premises, 
be released from further obligations, 
the lessee cannot arbitrarily declare 
that a profitable gas or oil well is 
not paying and thus satisfy the con- 
dition of the lease. Dickey v. Coffey- 
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render.°? 


te Veh 


[§§ 671-673 


original consideration for the lease is sufficient to 
support a provision giving the lessee the privilege 
of surrendering the lease at any time,®® and such 
privilege does not therefore make the tenancy one 
at will so as to permit the lessor to cancel it at 
any time,°* or give him an option to compel a sur- 
An executory lease, however, which pro- 
vides for its surrender at any time, without pay- 
ment of rent or fulfillment of any of its covenants 
on the part of the lessee, creates a mere right of 
entry at will which may be terminated by the lessor 
at any time before it is executed by the lessee.°* 

[§ 673] (4) Extension or Renewal in General.°° 
There is no material difference between an exten- 
sion and a renewal of an oil or gas lease;°° an 
extension by agreement of the parties has the same 
effect as a new lease with immediate possession.** 
The lease may be extended in compliance with a 


provision therefor in the original lease;°* or by a 


The 


ville Vitrified Brick, etc., Co., 69 Kan. 
106, 76 P 398. 

[ec] Fraud in the exercise of such 
determination will not be presumed, 
but must be alleged and proved. 
Texas Pac. Coal, etc., Co. v. Bruce, 
(Tex. Civ. A.) 233 SW 535. 

Discovery of oil and gas in paying 
quantities as condition of further 
development see infra § 682. 

51. Barbour v. Tompkins, 81 W. 
Va. 116, 93 SE 1038, LRA1918B 365. 

52. \ Union "Gas; | ete. Co, v. Ad- 
kins, 278 Fed. 854; Barbour v. Tomp- 
kins, 81 W. Va. 116, 93 SE 1038, 
LRA1918B 365. 

fa] The operator’s bona fide judg- 
ment is entitled to great weight in 
determining whether gas is produced 
in paying quantities. Barbour _ v. 
Tompkins, 81 W. Va. 116, 93 SE 1038, 
LRA1918B 365. 

53. Union Gas, etc., Co. v. Adkins, 
278 Fed. 854. 

54. Dickey v. Coffeyville Vitrified 
Brick, “ete; ‘Co., 69) Kan. 1067 76> Pe 


398. 
See supra § 663. 

56. U. S.—Guffey v. Smith, 237 
US. WOiess 2SCt=626, 590 led. 856; 
Lindlay v. Raydure, 239 Fed. 928 
[aff 249 Fed. 675, 161 CCA 585 (cer- 
tiorari den 247 U. S. 513 mem, 38 
SCt 580 mem, 62 L. ed. 12438 mem)]. 

Ala.—Rechard v. Cowley, 202 Ala, 
337, 80 S 419. 

Ind.—New American Oil, ete., Co. 
v. Troyer, 166 Ind. 402, 76 NE 253, 77 
NE 739. 

Okl.—Gypsy Oil Co. v. Rambo, 78 
Okl. 140, 189 P 198; McCray v. Miller, 
UNOkKL! 16) 1840 P81 L386) P1089" 
Maud Oil, etc., Co. v. Bodkin, 75 Okl. 
6, 180 P 959; Carter Oil Co. v. Tiffin, 
74 Okl, 191; 176 P 9l28) Bastern’ Oil 
Comins -Beatt yal. MOKIGR2 75." 17 Pe 
104; Rich v. Doneghey, 71 Okl. 204, 
177 P 86, 8 ALR 163; Northwestern 
Olt, ete., \Co.- vi Branine7wt OK L07, 


175 PR. 5335 3) (AUR se4dePucinivy. 
Bumegarner, 71 Okl. 105, 175 P 5937, 
W. Va.—Lovett v. Eastern Oil Co., 


68 W. Va. 667, 70 SE 707, AnnCas 
1912B 360. 

Cancellation of lease generally see 
infra §§ 712-715, 

57. Guffey v. Smith, 237 U. S. 101, 
85 SCt 526, 59 L. ed. 856; Elless v. 
Rantoul State Bank, 108 Kan. 403, 
195 P 875; Jackman v. Lawrence 
Drilling, ete., Co., 106 Kan. 59, 187 
P 258; Rich v. Doneghey, 71 Okl. 204, 
177 P 86, 8 ALR 1638. Contra Melton 
v. Cherokee Oil, etce., Co., 67 Ok1. 
247, 170 P 691; Brown v. Wilson, 59 
Okl. 392, 160 P 94, LRA1917B 1184. 

Surrender of lease generally see 
infra §§ 719-721. 

58. Trees v. Eclipse Oil Co., 47 
W. Va. 107, 34 SE 933; Eclipse Oil 
Co. v. South Penn Oil Co., 47 W. Va. 
84, 34 SE 923. 

59. Cf mining leases in general 


supplementary agreement between the parties if 


see supra § 601. 


“gees Tibbens v. Clayton, 288 Fed. 
61. Tibbens v. Clayton, supra. 
62. U. S.—Dickinson y. Robinson, 


272 Fed. 77. 

Ky.—Dinwiddie v. 208 
Ky. 320, 270 SW 774. 

Oh.—Miller v. Vandergrift, 12 Oh. 
Cir? Ct. Na 'S.7475,630' Oho Cire Ct. 7302 

Tex.—Tatum y. Fulton, (Civ. A.) 
218 SW 1088. 

W. Va.—Bond v. Priest, 77 W. Va. 
671, 88 SE 114. 

{a] During diligent prosecution 
of work.—Under a lease for a specific 
term, with a provision extending it 


Mulligan, 


*so long as the premises are used’ for 


producing oil and gas, if a well is 
commenced and the drilling dili- 
gently and in good faith prosecuted 
but not completed at the expiration 
thereof, the lease continues in force 
and effect. Todd v. Manufacturers’ 
Light, ete., Co., 90 W.. Va. 405-410 
SE 446. e 

[b] By payment of certain amount 
in bank.—(1) Where the lease pro- 
vides for an extension thereof upon 
the lessee’s payment of a _ certain 
amount by a certain date to the les- 
sor’s credit in a designated bank, the 
lessee’s deposit of a required amount 
during the specified time to the des- 
ignated bank is sufficient to extend 
the lease, notwithstanding the bank’s 
failure, through the negligence of 
the employee, to credit the lessor 
with such amount during such period, 
the dereliction of the bank not being 
chargeable to the lessee. Tatum v. 
Fulton, (Tex. Civ. A.) 218 SW 1088. 
(2) The lessee’s deposit of a check 
in a designated bank to the lessor’s 
credit for the extension of the lease 
under a provision of the lease provid- 
ing therefor is sufficient to extend 
the term of the lease as against an 
objection that actual money was not 
deposited, where the lease does not 
require the deposit to be made in coin 
or currency. Tatum v. Fulton, supra. 

[c] Lease not extended.—A les- 
sor’s accepting and using gas sup- 
plied by a gas company and paid for 
by the lessees in consideration for 
which the lessees are granted an ex- 
tension of time to open a well pro- 
aucing oil and gas, which, by reason 
of the intermingling of the oil, and 
for want of marketable facilities of 
the oil, is unprofitable to operate for 
either gas or oil, neither extend the 
terms of the lease nor waive condi- 
tions of forfeiture for noncompliance 
therewith, especially after the ex- 
piration of the term contracted for 
and in the absence of a well profit- 
ably producing either; nor is the 
lessor required directly to notify the 
lessees to shut off the gas from the 
house after giving general notice of 
expiration of the lease. Miller v. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§ 673] 


supported by sufficient consideration.*® Thus, under 
some leases, the lease may be extended beyond the 
fixed term by the continuous production of oil or 
gas,°* or by the payment of a specified rental sum 
at stated periods,®> or by the commencement of 
drilling ,operations within a specified period,®* or 
the lessee may be granted the right of renewing the 
lease in perpetuity,®’ upon written notice of his in- 
tention to exercise such right.°8 The lessee may 
also be entitled to an extension of the term because 
of an interruption of his mining operations by acts 
of the lessor.*9 

By litigation. Where the lease provides for ex- 
tension of the term in case of a suit affecting the 
property, the lease is extended for the length of 
time the litigation is continued ;7° and even though 
in the absence of such provision, where, in a suit 
to cancel the lease, the court finds that the lessee 
is entitled to an extension, it may grant an exten- 
sion equal to the time which has elapsed between 
the commencement of the suit and the date of the 
judgment.” But in the absence of such stipulation, 
the mere filing of a suit to forfeit the lease does 
not entitle the lessee to an extension, where he is 


not prevented by injunction or otherwise from per- 
forming his contract.?? 
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no well is drilled within the first six 


[40 C.J.] 1057 


Acts not extending lease. A lease is not extended 
by the mere fact that after the expiration of the 
stipulated period the lessor executes a conveyance 
purporting to be subject’ to the lease and assigns 
the lease,7* or by the fact that the lease is not 
released of record as required by statute.™ So, 
also, a lease for a fixed period is not extended 
because the failure to drill within such period was 
due to unavoidable obstacles,”> or because of the 
failure to find oil within such period.’® 

By whom extended. A person who has ceased to 
be the owner of the leased property cannot extend 
the lease thereof ;77 and where such a person accepts 
payment for an extension and pays part thereof to 
the actual owner, the latter’s acceptance thereof 
does not constitute a ratification of the extension.’® 

Statutory extension. A statute extending oil and 
gas leases for a period of one year from the com- 
pletion of the well is invalid as impairing the obli- 
gation of contracts if applied to leases existing 
before the enactment of the statute.’® 

Effect of extension. Where the lease does not 
provide for the right of extension, an extension 
thereof is subject to the rights of a new lessee whose 
lease was executed before such extension.®° 


68. Becker vy. Submarine Oil Co., 


Vandergrift, 12 Oh. Cir. Ct. N. 8. 
475, 30 Oh. Cir. Ct. 730. 
{[d] Effect of arbitration clause.— 


Where an oil and gas lease gives the 
lessee the right of renewal “at an 
agreed rental and royalty not less 
than the annual rent and royalty as 
reserved by this lease,’ and also 
provides that “all questions and 
differences arising under this lease” 
shall be arbitrated as therein pre- 
seribed, the latter provision applies 
to any difference which may arise as 
to the rent and royalty for the re- 
newal term, and removes any uncer- 
tainty as to such rent and royalty 
which might affect the validity of the 
renewal clause. Dickinson y. Robin- 
son,’ 272 Fed. 77. 

63. U. S—Downey v. Gooch, 240 
Wed, 527; Lindlay v. Raydure, 239 
Fed. 928 [aff 249 Fed. 675, 161 CCA 
585° (certiorari den 247 U. 8S. 513 
mem, 38 SCt 580 mem, 62 L. ed. 1243 
mem) ]. 

Kan.—Towel v. Fluharty, 110 Kan, 
260, 203 P 708. 

La.—Robinson v. 
ete, Co. 103) S 2554 


Louisiana Gas, 
Talley v. Lawhon, 


150 La. 25, 90 S 42 

Oh.—Hollister v. Vandergrift, 12 
oe Cin Cts IN. S215'86; 0) cOh w@in: Ct: 
US 


Okl.—Papoose Oil Co. v. Swindler, 
95 Okl. 264, 221 P 506. 


Tex.—Ferguson Vv. Ragland, (Civ. 
A.) 243 SW 721. 
[a] Tllustration.—Where, after a 


dispute as to whether the lessee had 
failed to drill a well and thereby for- 
feited his lease, a supplementary 
agreement is made whereby the les- 
see is to assign to the lessor a por- 
tion of the lease, the lessor reserv- 
ing an .option to, surrender the 
assignment within thirty days and 
take in lieu three thousand dollars, 
the agreement is a binding compro- 
mise and an extension of the lease 
upon the consideration of the lessor’s 
waiver of his right to enforce a sur- 
render of the original lease. Fergu- 
son v. Ragland, (Tex. Civ. A.) 243 
SW 721. 

[b] Separate agreement insuffi- 
cient.— Where a contract grants the 
exclusive right to drill and operate 
gas and oil wells for the term of 
three years, and as much longer as 
gas and oil are found in paying 
quantities, in consideration for which 
the operators were to pay a royalty) 
on oil produced and three hundred 
dollars per well for gas, and, in case 


[40 C. J.—67] 


months, a stipulated rental per year, 
a separate agreement upon considera- 
tion three years and eight months 
after the date of the contract, grant- 
ing an extension to a fixed date more 
than a year in the future, the terms 
of which are indorsed on the original 
agreements, will not continue the 
original contract in force beyond 
such fixed date, especially where no 
new or further efforts are made to 
develop oil or gas on the premises. 
North Western Ohio Nat. Gas Co, vy. 
Whitacre. 2 Oh. Cire Ctr Ni 7S. 505, 
30 (Oh. Cir, (Ct. a3t. 

{e] Consideration held sufficient. 
—Where the oil and gas lease pro- 
vides for ten per cent of the oil pro- 
duced as royalty and the extension 
lease provides for twelve and one 
half per cent, there is a sufficient 
consideration to support the exten- 
sion agreement. Papoose Oil Co. v. 
Swindler, 95 Okl. 264, 221 P 506. 

[d] A consideration for an _ oil 
and gas lease supports the privilege 
given the lessee to secure an exten- 
sion of time within which to drill a 
well by payment of the sum speci- 
fied. Lindlay v. Raydure, 239 Fed. 
928 [aff 249 Fed. 675, 161 CCA 585 
(certiorari den 247 U. S. 513 mem, 


38, SCt 580 mem, 62 "li; eds 1243 
mem) ]. 
[e] Furnishing gas as considera- 


tion.—A lessor, to whom the lessee 
had agreed to furnish gas free of 
charge in consideration of extension 
of lease, is not entitled to gas, with- 
out payment therefor, after the les- 
see had acknowledged termination of 
the lease and the lessors had agreed 
on such acknowledgment to pay for 
all gas thereafter used by them, 
Robinson v. Louisiana Gas, etc., Co., 
(La.) 103 SS" 255. 
64. See supra §§ 669-671. 


65. See infra §§ 688-691. 
66. See infra §§ 688-691. 
67. Becker v. Submarine Oil Co., 


55-Cal. A. 698, 204 P 245. 

[a] Thus an oil lease, “to have 
and to hold the same unto the party 
of the second part, his heirs and 
assigns for the term and period of 
ten years from date hereof with the 
right of renewal for a further term 
of ten years at the end of such term, 
or at the end of any subsequent term 
for which it may be renewed,” gives 
the lessee the right of renewal in 
perpetuity. Becker v. Submarine Oil 
Go, 65 Cal. A. 698, 204 BP) 245, 


69. 
La. 245, 88 S 808. 

[a] Illustration.—Where a lessor 
in an oil and gas lease sues to have 
it decreed void and thereby inter- 
rupts the term during which the 
lessee would be able to operate, and 
his suit is dismissed, the interruption 
cannot be charged to the lessee to 
whom a reasonable time beyond the 
original term is thereby allowed. 
Spenoatd Oil Co. v. Webb, 149 La. 245, 


supra. 
Standard Oil Co. v. Webb, 149 


70. Gaunt v. Alabama Bound Oil, 
etc., Co., 281 Hed) 653,23) ALR (127.9) 
71. Miller Vv. Hodges, (Tex. 


Commn. A.) 260 SW 168 [aff (Civ. 
A.) 244 SW 634]; Silverman v. 
Emerson, (Tex. Civ. A.) 257 SW 612. 
72. House v. Halton, 167 Ark. 649, 
268 SW 621. 
73. Ash Grove Lime, etc., Co 
Chanute Brick, etc., Co., 100 Kan. 5 AT, 
etc., 


164 P 1087. 

74. Ash Grove Lime, Co, 
Chanute Brick, etce., Co., supra. 

75. Baldwin v. Blue Stem Oil Co., 
106 Kan. 848, 189 P 920. 

76. Cooke v. Gulf Refining Co., 127 
IDV Nae By Sh es, 

77. Burkholder v. Consolidated- 
drt Oil Corp., 148 La. 830, 90 

[a] Rule applied.—Where one who 
has ceased to be the owner of land 
under an oil and gas lease extends 
the lease which has already been for- 
feited under its terms, such extension 
is without effect, since one cannot 
grant a lease on property of which 
he is not the owner, nor alter the 
terms of a lease granted by him 
when he was the owner, after ceas- 
ing to be such: Burkholder vy. Con- 


Vv. 


solidated-Progressive Oil Corp., 148 
La. 830, 90 S 112, 
78. Burkholder v. Consolidated- 


Progressive Oil Corp., supra. 

79. Oil Fork Dev. Co. v. Huddles- 
ton, 202 Ky. 261, 259 SW 334 (Acts 
[1920] c@ 24 § 213). 

Impairment of obligation of con- 
tracts in general see Constitutional 
Law §§ 593-777. 

80. Rorex v. 101 Okl. 
195, 224 P 696. 

[a] @Whus an oil and gas lease 
executed by the owner of the fee is 
valid although executed while there 
was a valid lease on the property 
which was before expiration but 
after the execution of the new lease 


Karcher, 


1058 [40 C.J.] 

[§ 674] (5) Termination-of Lease in General.* 
An oil and gas lease, if for a fixed period, termi- 
nates at the expiration of such period,*? unless it 
has been extended or renewed in compliance with 
the terms of the lease,’* such as by the payment 
of rentals for an additional period.** The lease may 
also be terminated by a surrender,®® forfeiture,*® 
or cancellation of the lease,** or by an abandonment 
thereof.8® Under some leases the lease may be ter- 
minated at the will of either party,®® or may be 
terminated by a bona fide sale of the land before 
the lessee has commenced mining operations;°° or 
where the lease is on land subject to a mortgage, 
it may be terminated by a foreclosure of the mort- 
gage.®! Where the lessor files a suit to cancel the 
lease before the expiration thereof, the subsequent 
expiration of the lease furnishes no ground for its 
annulment.°*” 

Revocation. Where the lessee acquires merely a 
right to develop, for a nominal: consideration, the 
lease may be revoked at any time by the lessor prior 
to entry by the lessee.®* 

Death of the lessor will not terminate a lease, 
although possession has not been taken thereunder, 
extended, the first lease not provid- 
ing for right of extension, and such 
extension agreement was subject to] pired. 
the rights of the new lessee. Rorex | Dev. Co., 
vy. Karcher, 101 Okl, 195, 224 P 696.| 93. 

81. Termination by mnonuser see | 230 SW 1042. 


supra § 578. [a] 
82. Robinson v. Ewert, 291 Fed. 
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lease, and hence is not in a position 
to contend that the lease had ex- 
Fomby v. Columbia County 
155 Tas705, 99.8 5637, 
Canon v. Scott, (Tex. Civ. A.) 


Not revoked by subsequent 
deed.—Where a. landowner conveys 


Te 


[§§ 674-675 


‘where the lessee has paid the rental stipulated to 


be paid on event of failure to drill a well upon 
the premises.®* 


[§ 675] f. Eviction.2> The eviction of an oil and 


' gas lessee is governed by the rules relating to the 


eviction of other lessees®® and as in other cases 
the lessee may waive or be estopped to assert the 
effect of acts which otherwise would amount to 
an eviction.®? Such eviction may be made by the 
exclusion by the lessor of the lessee from taking 
possession for the purposes of the lease, or with- 
holding from him the possession of the land for the 
purposes of the lease,®* or by a breach by the lessor 
of both an express covenant to give possession and 
implied covenant of title.°® An eviction, however, 
does not arise from acts on the part of the lessor 
which do not interfere with or prevent the lessee 
from prospecting or operating wells under the lease.* 

Effect. of eviction. In case of an eviction the 
lessee may recover from the lessor the damages he 
has sustained by reason thereof.? In case of evie- 
tion by a paramount title, the lessee may sue for 
breach of covenant for quiet enjoyment.? If the 
lessor is neither the owner of the land nor entitled 
purposes a sum of money on account 
of damages, and also enters into an 
agreement with him as to compen- 
sation for giving him a right to 
operate for such purposes, he cannot 
defend against the payment of rent 


upon the ground of eviction by his 
landlord. Horberg v. May, 153 Pa. 


os Grinen -v..,On10, ©il .Co,, :5 wOh., Cir; 
Cia NG Sed 26, 26. Oh Cin, Cty 62:1 
Reserve Gas Co. v. Carbon Black 
Mite: Cojt2 W.Va. 757, 79 SH,1002; 
' [a] Provision not extending lease. 
—A provision of a lease that none of 
the covenants and agreements there- 
in to prospect and mine or pay roy- 
alties or penalties shall be binding 
until the expiration of all prior 
leases and until the lessors_ shall 
place the lessee in undisputed pox 
session applies only to the lessee’s 
covenants and does not extend the 
life of the lease beyond the time 
therein specified or make it one in 
futuro. Robinson v. Ewert, 291 
Fed. 9 } 

83. See supra § 673. 

84. See infra § 688. 

85. See infra § 721. 

86. See infra §§ 706, 707. 

87. \See infra §§ 712-715. 

88. See infra § 725. 

M. Guffey Petroleum Co. v. 
(Tex. Civ. A.) 79 SW 884. 

{a] MIlustration.—A lease of land 
for oil or gas development, termina- 
ble at the will of the lessee on the 
payment of two dollars, is terminable 
also at the will of the lessor on ten- 
der or payment of the value of all 
labor done and services rendered by 
the lessee. J. M. Guffey Petroleum 
Come Oliner: (Dex. iCiv. (Ax) 79" Siw: 
884. 

Tenancies at will generally see 
Landlord and Tenant §§ 3386-369. 

90. Hennig v. Wichita Natural 
Gas Co., 100 Kan. 255, 164 P 297. 

[a] Driving a stake locating a gas 
well and a stake locating the side for 
a boiler to drive machinery are not 
a commencement of drilling opera- 
tions under a lease whereby the lease 
would be canceled if the owner made 
a bona fide sale of land before drill- 
ing operations were commenced. 
Hennig v. Wichita Natural Gas Co., 
100 Kan. 255, 164 P 297, 

91. Ball v. Coyle, 108 Okl. 30, 233 
P 750.. See generally Landlord and 
Tenant § 219. ; 

$2. Fomby v. Columbia County 
Dev. Co., 155 La. 705, 99 S 537. 

[a] The reason for this rule is 
that by filing suit the lessor makes 
it impracticable for the lessee to 
exercise the rights granted by the 


| grantee, 


an undivided interest by executory 
contract retaining a vendor’s lien, 
but fails to enforce his rights there- 


| under, until barred by limitations, so 


that the sunerior title vests in the 
and the grantee thereupon 
executes an oil and gas lease to a 
third person, the interest acquired 
by such third person, while only a 
right to develop the mineral, is a 
present vested right to enter and 
produce minerals, and such interest 
is not revoked by the lessor in a 
subsequent deed of the land to his 
grantor. Canon v. “Scott,  Crex, Civ. 
A.) 280 SW 1042. 

94. Indiana Natural Gas, etc., Co. 
v. Leer, 34 Ind. A. 61, 72 NE 283. 

Death of one of the parties as 
affecting mineral rights generally see 
supra § 577. 

95. Eviction of pe lessees in 
general see Supra § 60 

96. .Allan v. inneney Oil, Co. 1176 
Cal. 421, 168 P 884; Mathews v. Peo- 
ple’s Natural Gas Cory, Jo lea. 1 6b. 
36 A 216. , See generally Landlord 
and Tenant §§ 223-228, 979-1036. 

[a] Constructive eviction by con- 
veyance.—An absolute conveyance of 
oil lands by the lessor, without re- 
serving the lessee’s right of entry to 
drill for oil, is a constructive evic- 
tion, which terminates the lessee’s 
liability for rent. Mathews v. Peo- 
ple’s Natural Gas Co., 179 Pa. 165, 
36 A 216; 

[b] Where an oil lessee has never 
boen in possession, there can be no 
actual eviction. Allen v. Guaranty 
Oil Co., 176 Cal. 421, 168 P 884. 

{c] Suit by true owner.—A suit 
by the true owner of the paramount 
title is equivalent to eviction, al- 
though no notice thereof is given by 
the lessee to the lessor and although 
paramount title has not been estab- 
lished by judgment. Allan vy. Guar- 
aa Ol Cot ui iCalh azn 6s. ie 

97. Conkling v. Krandusky, 127 
App. Div. 761, 112 NYS 13; Horberg 
vy. May, 1534 Pa. 216,25 A 750.) .Sée 
generally Landlord and Tenant § 991. 

[a] TIllustration.—If a tenant goes 
into possession of premises which 
have already been leased to another 
for oil and gas purposes, and ac- 


cepts from the lessee for oil and gas 


216; 25 A 750. 

[b] Duty to defend litigation.— 
Where an oil lease contained a cove- 
nant that the lessee was “to stand 
all expense of any lawsuit that may 
occur in defending of said lease,” it 
was incumbent on him to defend the 
premises against a prior lessee, and 
in the event of his failure to do so, 
on the occupation of the premises by 
the prior lessee, and the failure to 
show that the entry of such prior 
lessee was authorized by the lessor, 
or that it would be fruitless to assail 
the lease, or that the entry was made 
pursuant to some agreement with the 
lessor, the lessee cannot recover the 
consideration paid for his lease, 
which, it was agreed, was to be re- 
paid to him in the event there was 
any outstanding lease or contract 
superseding the lease to him. Conk- 
ling v. Krandusky, 127 App. Div. 
TOL LEZEN Y S18: 

98. Knotts v: McGregor, 47 W. Va. 
566, 35 SE 899. 

99. Allan v. Guaranty Oil Co., 176 


Cal. 421, 168 P 884, 
als Jennings- Heyward Oil Syndi- 
eate v. Home Oil, etc., Co, 113 La, 


383, 87 S 1s Mathews Vv. People’s Nat- 
ural’ Gast'Cos-179' “Pale, 36 A206: 

[a] Illustration.—The act of the 
lessor of oil or gas lands in enter- 
ing on the premises, and erecting a 
building in such a location as not to 
interfere with the future operation 
of a well, the site of which is found 
marked with a stake, is not an evic- 
tion. Mathews v. People’s Natural 
Gas Co... 179" Pa. 165.86 A. 216. 

2. Liles v. Barnhart, 152 La. 419, 
93S 490. See generally Landlord and 
Tenant § 1008. 

[a] Value of each barrel of oil 
extracted not recoverable.—The lessor 
under an oil and gas lease under his 
warranty is not liable to the lessee 
for the value of each barrel of oil 
extracted from the leased premises 
in the event of eviction. Liles v. 
Barnhart, 152 La. 419, 93 S 490. 

3. Allan v. Guaranty Oil Co., 176 
Cal. 421, 168 P 884; New Domain Oil, 
etc., Co. We McKinney, 188 Ky. 183, 
221 SW 245; Gaffney v. Stowers, 73 
W. Va. 420, 80 SE 501. 

fa] Pleading.— (1) In a _ lessee’s 
suit against a lessor of oil lands for 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


; 


‘igi 


ye > 


§ 675-676] 


§ 


to possession, a demand upon him for possession 
by the lessee is not-necessary as a condition prece- 
dent to such suit;+ and if the complaint sets up 
paramount title and lack of title or right of pos- 
session on the lessor’s part, an allegation of demand 
on the lessor for possession is not necessary,® but 
if the lessee was to begin work immediately he must 
allege compliance or attempted compliance with such 
If, however, the lessee yields to a 
paramount title without a prior demand for pos- 
session on the lessor, he has the burden of proving 
the validity of such paramount title. 

[§ 676] g. Rights or Interests Acquired in Gen- 
Ordinarily the right conveyed by an oil and 


requirement.® 


eral.® 


breach of a covenant for quiet enjoy- 
ment, a complaint, not setting out 
particular covenants, but incorporat- 
ing the whole lease, is sufficient 
against a general demurrer, although 
the lessor migat have demurred spe- 
cially for uncertainty. Allan v. 
Guaranty Oil Co., 176 Cal. 421, 168 P 
884. (2) It is not necessary for the 
lessee to allege that the lessor had 
failed to protect him according to 
‘covenant so long as he takes upon 
himself the burden of proving that 
the lessor had no rights in property. 
‘Allan v. Guaranty Oil Co., supra. (3) 
A count in a declaration on a cove- 
nant for quiet enjoyment, in a gas 


lease, averring lack of title in the'| 


lessor, payment of rent and failure 
of consideration, but no eviction, hos- 
tile possession or molestation by the 
lessor, and claiming a right to have 
the rent refunded, is insufficient as a 
count for breach of the covenant, but 


sufficient as one for money paid on| 


a consideration that had partially 
failed. Gaffney v. Stowers, 73 W. Va, 
420, 80 SE 501. 

{b] Measure of damages.—(1) On 
breach of a lessor’s covenant for 
title or quiet enjoyment of oil and 
gas lands, resulting in eviction, the 
measure of damages ‘is the value of 
‘the land at the time of the execution 
of the instrument containing the 
covenants. New Domain Oil, etc., Co. 
v. McKinney, 188 Ky. 183, 221 SW 
245. (2) Where a tenant in common 
of oil lands leases the whole under 
covenants for title and quiet enjoy- 
ment, for breach of such covenants 
by another cotenant’s recovery of her 
one-seventh interest in the land, the 
lessee’s recovery from the lessor ten- 
ant in common is the value of the 
part of the land lost to it, not to 
exceed the agreed consideration. 
New Domain Oil, etce., Co. v. Mc- 
Kinney, supra. 

4 Allan v. Guaranty Oil Co., 176 
Cal. 421, 168 P 884. 


5. Allan] v.- (Guaranty — O11? Co, 
supra. 

6. Allan v. Guaranty Oil Co., 
supra, 

ta] Where the lessee had three 


months in which to commence work 
by alleging that a suit to quiet title 
by the owner of the paramount title 
was. begun within seven days after 
execution of the lease, the lessee 
states a cause of action against the 
lessor for breach of covenant for 
quiet enjoyment without averring his 
own performance. Allan v. Guaranty 
Oil Co., 176 Cal. 421, 168 P 884. 


7. Allan v. Guaranty Oil Co., 
supra. 
8. Property in oil or gas generally 


see supra §§ 442, 443. 

Under mining leases in general see 
supra §§ 608-618. 

9. Ewert v. Robinson, 289 Fed. 
740; Smith v. McCullough, 285 Fed. 
698; Shaffer v. Marks, 241 Fed. 139 
{aff 256 Fed. 648, 168 CCA 42]; Con- 
over v. Parker, 305 Ill. 292, 137 NE 
204; McKean Natural Gas Co. v. Wol- 
Cott, 254 Pa: 323, 98 A’ 955; Texas 
Co. v. Daugherty, 107 Tex. 226, 176 
SW 717, LRA1917F 989; Caruthers v. 
Leonard, (Tex. Commn. A.) 254 SW 
779 [mod (Civ. A.) 236 SW 189]; 
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found, however, 


Smith v. Womack, (Tex. Civ. A.) 231 
SW 840; McEntire v. Thomason, (Tex. 
Civ. A.) 210 SW_563: 

10. See statutory provisions. 

11. Wagner v. Mallory, 169. N. Y. 
501, 62 NE 584 [aff 41 App. Div. 126, 
58 NYS 526] (under L. [1883] ¢ 372). 

{a] Rule applied. — Where the 
owner of such right executes a deed 
purporting to convey all of the lands, 
owned by him, or in which he has' 
an interest, he is presumed to have 
executed it having the above statute 
in mind, and his deed expresses an 
intent to convey an interest in real 
estate and not in personalty, and 
therefore the right to mine and ex- 
cavate for oil does not pass under it. 
Wagner v. Mallory, 169 N. Y. 501, 62 
She {aff 41 App. Div. 126, 58 NYS 

12. Shaffer v. Marks, 241 Fed. 139 
[aff 256 Fed. 648, 168 CCA 42]; Ameri- 


can Nat. Bank v. Reclamation Oil 
Producing Assoc., 156 La. 652, 101 
S 10; In re Indian Territory Illum. 


Co., 43 Okl. 307, 142 P 997 [rev on 
other grounds 240 U. S. 522, 36 SCt 
453, 60 L. ed. 779]. 

“Property” generally see Property 
[32 Cye 639]. 

13. See infra §§ 737-753. 

14 Kline v. Guaranty Oil Co., 167 
Cal. 476, 140 P 1. 

{a] Thus, where a lease of oil- 
bearing property provides that tne 
lessor does “lease and let” and the 
lessee agrees to pay all taxes on the 
improvements and upon the oil wells, 
the lease is not merely an oil lease, 
but a lease of the land itself. Kline 
uG He ak Oil Co., 167 Cal. 476, 140 


15. U. S.—Ewert v. Robinson, 289 
Fed. 740; Priddy v. Thompson, 204 
Fed. 955, 123.CCA 277; Backer vy. Penn 
Lubricating Co., 162 Fed. 627, 89 
CCA 419; Huggins v. Daley, 99 Fed. 
606, 40 CCA 12, 48 LRA 320. 

Ark.—Osborn v. Arkansas Terri- 
torial’ Oil, ete., Co., 103 Ark, 175, 
146 SW 122. 

Cal.—Graciosa Oil Co. v. Santa Bar- 
bara County, 155 Cal. 140, 99 P 488, 
20 LRANS 211. 

I11.—Conover v. Parker, 305 Ill. 292, 
1387 NE 204; Gillespie v. Fulton Oil, 
ete, CO.,2209 TI 326, 88 NHi192.- 

Ind.—Campbell v. Smith, 180 Ind. 
159, 101 NE 89; New American Oil,, 
etc., Co. v. Troyer, 166 Ind. 402, 76 
NE 253, 77 NE 739. 

Kan.—Beardsley vy. Kansas Natural 
Gas Co., 78 Kan. 571, 96 P 859; Kan- 
sas Natural Gas Co. v. Neosho 
County, 75 Kan: 335,89" P°750. 

La.—Exchange Nat. Bank y. Head, 
155 La: 309, 99 S 272) 

N. Y.—Wagner v. Mallory, 169 N. 
Y. 501, 62 NE 584 [aff 41 App. Div. 
126, 58 NYS 526]; Goodale v. Tuttle, 
29 N. Y. 459; Shepherd v. McCalmont 
OnvCos, 3S) Hunvon. 


Okl.—Chi-Okla Oil, ete, Co. v. 
Spertzer ilo “OKI. tl enaoty Ph Stiri 
Smith v. Kerr, 100 Okl. 162, 228 P 


951; Brennan vy. Hunter, 68 Okl. 112, 
172° P 49: 

Pa.—Duffield v. Hue, 136 Pa. 602, 
20 A 526; Westmoreland, etc., Natural 
Gas Co. v. De Witt, 130 Pa. 235, 18 
A 724, 5 LRA 731; Thompson’s App., 
101 Pa. 225; Brown vy. Vandergrift, 80 
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gas mining lease is a mere property right or inter- 
est relating to real estate,® and except where, by 
statute,° the right or interest is personal prop- 
erty, it is generally regarded as real property!” 
and as such may be the subject of transfer and 
But unless the lease is of the land itself 
as well as of the right to extract oil or gas,/* prior 
to the finding or extraction of. such minerals the 
lease vests the lessee with no title to oil or gas in 
place, conveys no present interest in the land and 
does not rise to the dignity of an estate, but gives 
the lessee a contingent right of possession for the 
purpose of exploration only.+® 


After oil or gas is 
the right to retain possession for 


Pa. . 142; Union -Petroleum Co. v. 
Bliven Petroleum Co., 72 Pa. 173; 
Funk v, Haldeman, 53 Pa. 229. 

Tex.—Jones v. Murphy, (Civ. A.) 
253 SW 634; Young v.. Jones, (Civ. 
A.) 222. SW 691; O’Neil v. Sun Co., 
58 Tex. Civ. A. 167, 123 SW 172. 

W. Va.—Johnson v. Armstrong, 81 
W. Va. 399, 94 SE 753; Campbell: v. 
Lynch, 81 W. Va. 374, 94 SE 739, 
LRA1918B 1070; South Penn Oil Co. 
v. Haught, 71 °W. Va. 720, 78 SE 759; 
Smith v. Root, 66 W. Va. 633, 66 SE 
1005, 30 LRANS 176; Toothman v. 
Courtney, 62. W. Va. 167, 58 SE 915; | 
Headley v. Hoopengarner, 60 W. Va. 
626,-55 SH 744. 

See generally supra §§ 442, 448. 

{a] Iustration.—An oil and gas 
lease giving the lessee the right for 
ten years to explore for oil and gas, 
and providing that if a well is not 
completed on- the premises within 
three months from the date of the 
lease the lessee shall pay to the 
lessor in advance a quarterly cash 
rental for each additional three 
months the completion of the well 
is delayed, is an executory contract, 
vesting no title in the lessee to the 
oil and gas in place. Smith v. Root, 
ok Va. 633, 66 SH 1005, 30 LRANS 

16. U. S.—Ewert v. Robinson, 289 
Fed, 740; Smith v. McCullough, 285 
Fed. 698; Lyon v. Union Gas, etc., 
Co., 274 Ped. 957; Brunson’ v. Carter 
Oil Co., 259 Fed. 656; ° Shaffer  v. 
Marks, 241 Fed. 139 [aff 256 Fed. 648, 
168 CCA 42]; Lindlay v. Raydure, 239 
Fed. 928 [aff 249 Fed. 675, 161 CCA 
585 (certiorari den 247 U. S. 513 mem, 
38 SCt 580 mem, 62 L. ed. 1243 mem) ], 

Ala.—Rechard v. Cowley, 202 Ala. 
337, 80 S 419 

Ark.—Osborn vy. Arkansas Terri- 
torial Oil, etc., Co., 103 Ark. 175, 146 
SW 122. 

Cal.— Chandler “vy. Hart,’ 161" Cal. 
405, 119 P 516, AnnCas1913B 1094. 

Ill.— Gillespie v. Fulton Oil, etc., 
Co., 239 Ill. 326, 88 NE 192; Ulrey v. 
Poe, 134 Ill. A. 298 [aff 233 Ill. 56, 


84 NE 46]. 

Ind.—Campbell v. Smith, 180 Ind. 
159, 101-NB 89. 

Kan.—Beardsley v. Kansas Natural 
Gas Co., 78 Kan. 571, 96 P 859; Kan- 
sas Natural Gas Co. v. Neosho 
County, 75 Kan. 335, 89 P 750. 

La.—Exchange Nat. Bank vy. Head, 
155 La. 309, 99 S 272. 

N. Y.—Conkling v. Krandusky, 127 


App. Div. 761, 112 NYS 13. 
Okl.—Adams v. Tidal Oil Co., 237 


P 443; Chi-Okla Oil, etc., Co.’ v. 
shertzer 105. OkKlj 111g 23st Pasi 
Smith ‘v. Kerr, 100 Okl. 162, 228° P 


951; Brennan v. Hunter, 68 Okl. 112, 
172 P 49; Kelly v. Harris, 62 Okl. 236, 
162 P 219. 

Tex. Caruthers v. Leonard, 
(Commn, A.) 254 SW 779 [mod (Civ. 
A.) 236 SW 189]; Jones v. Murphy, 
(Civ. A.) 253 SW 634; Empire uas, 
etc., Co. v. Pendar, (Civ. A.) 244 SW 
184; Hitson v. Gilman, (Civ. A.) 220 
SW 140; O’Neil v. Sun Co., 58 Tex. 
Ciera. Wor) aoe WV aiden 

Va.—Richlands Oil Co. v. Morriss, 
108 Va. 288, 61 SE 762. 

W. Va.—Campbell v. Lynch, 81 W. 
Va. 374, 94 SEH 739, LRA1918B 1070; 
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the purpose of producing becomes a vested right 
under the terms of the lease,!* and if the oil or gas 
is reduced to possession title thereto as personalty 


becomes vested in the lessee.1® 


[§ 677] h. Premises Demised in General.'® 
description of the premises in the lease, as con- 
strued by the ordinary rules of construction, control 
as to the particular premises on which the lessee 
may explore and extract oil or gas.”° 
is of a certain tract of land, it covers the entire 
tract,?! although it exceeds the estimated acreage ;?* 
and it has been held that a lease for the sole pur- 


South Penn Oil Co. v. Haught, 71 
W. Va. 720, 78 SE 759; Headley v. 
Hoopengarner, 60 W. Va. 626, 55 SE 
744; Steelsmith v. Gartlan, 45 W. Va. 
27, 29 SH 978, 44 LRA 107. 

fa] Wustration.—A lease giving 
the lessee the right to prospect for 
oil and gas, in consideration of a 
certain proportion of the oil, if pro- 
duced on the premises in paying 
quantities, and, if gas only is found, 
an annual rental for each well while 
operated, vests no estate in the land 
prior to discovery, but confers 
merely the right of exploration, the 
title remaining inchoate and contin- 
gent on the finding of oil or gas in 
paying quantities. Richlands Oil Co. 
* v. Morriss, 108 Va. 288, 61 SE 762. 

{[b] Vested right to enter and ex- 
plore.—A lessee in an oil and gas 
lease acquires a vested right to enter 
and explore for oil and gas and ap- 
propriate them according to the terms 
of the lease. Shaffer v. Marks, 241 
ase 139 [aff 256 Fed. 648, 168 CCA 


{c] When limited right vests.— 
Where an oil’lease provides for a 
cash payment on approval by the les- 
see’s attorney of the title, and for 
certain other payments on signing 
the contract, title to the limited es- 
tate conveyed thereby passes to the 
lessee, binding the lessor from that 
moment, Empire Gas, etc., Co. v. 
Pendar, (Tex. Civ. A.) 244 SW 184. 

17. U, S.—Hugegins .v.. Daley, 99 
Fed. 606, 40 CCA 12, 48 LRA 320. 

Ark.—Morgan v. Lide, 262 SW 997. 

Cal.—Chandler v. Hart, 161 Cal. 405, 
119 P 516, AnnCas1913B 1094; Gra- 
ciosa Oil Co. v. Santa Barbara County, 
155 Cal. 140, 99 P 483, 20 LRANS 211. 

Colo.—F lorence Oil, ete., Co. v. Or- 
man, 19 Colo. A. 79; 73. P 628. 

HI ——Ulney, dv. Poe, 134. 111. As-298 
[aff 233 Ill. 56, 84 NE 46]. 

Ind.—Rembarger v. Losch, 70 Ind. 
A. 98, 118 NE 831; Ramage v. Wil- 
son, 45 Ind. A, 599, 88 NE 862. 

Kan.—Kansas Natural Gas Co. v. 
Neosho County, 75 Kan. 3835, 89 P 
750; Rawlings v. Armel, 70 Kan. 778, 
79 P 683; Dickey v. Coffeyville Vitri- 
fied Brick, etc., Co., 69 Kan. 106, 76 
P_ 398; Monfort v. Lanyon Zinc Co., 
67 Kan. 310, 72 P 784. 

Oh.—Murdock-West Co. v. Logan, 
69 Oh. St. 514, 69 NE 984. 

Okl.—Adams v. Tidal Oil Co., 237 
P 4438; Chi-Okla. Oil, etc, Co. v. 
Shertzer, 105 Okl. 111, 231 P 877; 
Parks v. Sinai Oil, etc., Co., 83 Okl. 
295, 201 P 517; Brennan v. Hunter, 
68 Okl. 112, 172 P 49. 

Pa.—Plummer v. Hillside Coal, 
ete., Co., 160 Pa. 483, 28 A 853; Ven- 
ture O1TCo.7 Vw inetts; 1b2 Pa. 45d, 
25 A 732. 

Tex.—Masterson v. Amarillo Oil 
Co., (Ciy. A.) 253 SW 908. 

W. Va.—Campbell v. Lynch, 81 W. 
Va, 374, 94 SE 739, LRAI918B 1070; 
Harris v. Michael, 70 W. Va. 356, 73 
SE 934; McGraw Oil, etc., Co. v. 
Kennedy, 65 W. Va. 595, 64 SE 1027, 
28 LRANS 959; Hastern Oil Co. v. 
Coulehan, 65 W. Va. 531, 64 SE 836; 
Headley v. Hoopengarner, 60 W. Va. 
626, 55 SE 744; Lowther Oil Co. v. 
Miller-Sibley Oil Co., 538 W. Va. 501, 
44 SE 433, 97 AmSR 1027; Parish 
Fork Oil Co. v. Bridgewater Gas Co., 
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no well shall be 
The 


If the lease 


Where 


51 W. Va. 583, 42 SE 655, 59 LRA 
566; Lawson vy. Kirchner, 50 W. Va. 
344, 40 SE 344; Steelsmith v. Gart- 
lan, 45 W. Va. 27, 29 SE 978, 44 LRA 
107; Crawford v. Ritchey, 438 W. Va. 
252, 27 SE 220. 

{a] The drilling of a well to pro- 
duction within the term of an oil, and 
gas lease creates at its completion 
an interest in the land. Masterson 
van Amarillo “Oil gCows Cl exsaeCiv. A.) 
253 SW 908. 

Operation after oil or gas is found 
see infra §§ 682, 683. 

18. Priddy v. Thompson, 204 Fed. 
955, 123 CCA 277; Kansas Natural 
Gas Co. v. Neosho County, 75 Kan. 
335, 89 P 750; Headley v. Hoopengar- 
ner, 60 W. Va. 626, 55 SE 744. 

19. Under mining leases in gen- 
eral sée supra § 609. 

20. La.—Russell v. Producers’ Oil 
Coy 148=Har 217.8 78))S 473. 

Oh.—Stahl v. Van Vleck, 12 Oh. Cir. 
Gt® NieSi.1553'430) Oh. CirssCt 755 katt 
53 Oh. St. 136, 41 NE 35]. 

Okl.—Gypsy Oil Co. v. Cover, 78 
Okl. 158, 189 P 540. 

Pa.—Hamilton v. Foster, 272 Pa. 
95, 116 A 50; Owens v. American 
Natural Gas Co., 232 Pa. 522, 81 A 
547; Westmoreland, ete., Natural Gas 
Co; va De Witt, 130. Pa.2235, 138 A 
724, 5 LRA 731. 

Tex.—Miller v. Hodges, (Commn. 
A.) 260 SW 168 [aff (Civ. A.) 244 SW 
634]; McCaskey v. Schrock, (Civ. A.) 
225 SW 418; Gilmore v. O’Neil, (Civ. 
A.) 1389 SW _ 1162. [rev ..on.. other 
grounds 107 Tex. 18, 173 SW 203]. 

W. Va.—United Fuel Gas Co. v. 
Cabot, 96 W. Va. 387, 122 SE 922; 
Coffindaffer v. Hope Natural Gas Co., 
74 W. Va. 107, 81 SE 966, 52 LRANS 
473. 

{a] IWustration.—Where an _ oil 
lease describes the premises as thirty 
acres of land, being the unsold por- 
tion of the J fifty-acre tract, and 
provides that should the lessees be- 
come interested in any adjoining 
land, and drill a well or wells within 
two hundred and fifty feet of the 
thirty acres leased, they will drill a 
well on the leased land adjacent to 
the wells drilled on the adjoining 
land, ete., the lease covers only a sin- 
gle tract of thirty acres, and does 
not include a strip of adjoining land 
erroneously excluded from a _ prior 
conveyance to others. Gilmore v. 
O’Neil, (Civ. A.) 139 SW 1162 [rev 
on other grounds 107 Tex. 18, 173 SW 
203]. 

{b] Construction.—Where there is 
a controversy as to whether the de- 
scription of an oil and gas lease in- 
cludes a particular tract, and the 
court, after consideration of the par- 
ticular description made by reference 
to a deed and the general description 
stated by reference to incomplete ad- 
joiners and estimated acreage, finds 
that the tract is not covered by the 
description, the lease will be con- 
strued most strongly against the 
lessee who solicited and prepared it, 
and the disputed tract held not to be 
included. United Fuel Gas Co. v. 
Cabot, 96 W. Va. 387, 122 SE 922. 

{[c] If two descriptions are incon- | 
sistent, one describing the land leased 
as bounded “substantially” by certain 
named adjoining landowners, and the 


lessee.** 


‘ 


pose of boring; mining, excavating for, and piping 
of, petroleum and gas from a certain tract of land, 
excepting a specifically described portion on which 


drilled, is a grant of the oil and 


gas privileges under the entire tract, conditioned 
that the lessee shall not drill wells on the excepted 
portion,?? and that under such a reservation or 
where the lessor owns adjoining land, equity will 
restrain the lessor, or others acting under him, from 
drilling outside of such leased portion, and thereby 
lessening the production of the wells drilled by the 


particular portions of the land 


other by a reference to a previous 
deed to the lessor, describing it by 
definite lines, the latter will prevail. 
Coffindaffer v. Hope Natural Gas Co., 
Ua oe Va. 107, 81 SE 966, 52 LRANS 
73. 

{d] Presumption that well in 
lease-—Where when an oil lease is 
executed the land on which a well has 
been drilled is claimed by another 
company, which believes the well is 
inside its boundary line, although 
neither it nor the lessee knows the 
truth of the matter, there is a pre- 
sumption that the well is inside the 
lease. Russell v. Producers’ Oil Co., 
143 La. 217, 78 S 473. 

{e] Noncontiguous tracts.— Where 
the lease covers one hundred and 
sixty acres, one hundred and twenty 
of which are contiguous and a forty- 
acre tract a half mile away, the 
lease is a lease on both tracts. 
Gypsy Oil Co. v. Cover, 78 Okl. 158, 
189 P 540. 

{f] Validity of clause for surren- 
der of undrilled land.—Where the 
lease is indefinite because of a fail- 
ure to describe the tracts to be held 
for each well, so that the remainder 
of the whole tract cannot be ascer- 
tained, a clause for the surrender to 
the lessor of the remainder of un- 
drilled land is void and ineffectual. 
Parsons, etc., Oil Co. v. McCormick, 
68 W. Va. 604, 70 SE 371. 

Place of exploration and develop- 
ment generally see infra § 687. 

21. Brown v. Spillman, 155 U. S. 
665, 15 SCt 245, 39 L. ed. 304 [rev 
45 .Fed. 291]; Westmoreland, etce., 
Natural Gas Co. v. De Witt, 130 Pa. 
235, 18 A 724, 5 LRA 731; Bearden 
ya SaaS aoc (Tex. Civ. A.) 240 SW 


22. Bearden vy. Schenecker, supra. 

23. Brown v. Spillman, 155 U. S. 
665, 15 SCt 245, 39 L. ed. 304 [rev 
45 Fed. 291]; Westmoreland, etc., 
Natural Gas Co. v. De Witt, 130 Pa. 
23b,. 18 A, 724.5 ERA 731. But see 
Guffey v. Deeds, 9 Pa. Co. 449 (hold- 
ing that a lease of a farm “for the 
purpose and with the exclusive right 
of drilling and operating for petro- 
leum oil and gas, reserving seven 
acres upon which there shall be no 
wells drilled by” lessees, does not 
give the lessees the exclusive right 
to all the gas and oil under the 
farm, including the seven acres, and 
prevent the lessor from letting the 
seven acres to other parties to drill 
for oil and gas). . 

24. Consumers’ Gas Trust Co. v. 
American Plate Glass Co., 162 Ind. 
393, 68 NE 1020; Lynch v. Burford, 
201 Pa., 52, 50 A>» 228; Duffield vy. 
Rosenzweig, 144 Pa. 520, 23. A 4, 150 
Pa. 543, 24 A 705; Duffield v. Hue, 
136 Pa. 602, 20 A 526; Funk v. Halde- 
MAn,~bowe amend. 

[a] The jurisdiction in equity 
dees not oust the jurisdiction at law, 
and the first lessee may have the 
remedy at law against the lessor to 
recover damages actually sustained 
by him from such drilling, and the 
measure of damages is the difference 
in value of plaintiff’s leasehold be- 
fore and after the injury was com- 
mitted. Duffield v. Rosenzweig, 144 
a 520ne aol AY IO Pals bag soln. 


For later cases, developments and changes in the law seé cumulative Annotations, same title, page and note number, 
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leased are thus expressly excepted from the mining 
operations, drilling for oil or gas cannot be carried 
on by the lessee on such portions,?> and where the 
lessee’s rights do not cover the entire tract, the 
lessor may lease adjoining land to others for oil 


and gas purposes.?® 
Particular sites for wells. 


25. Brown v. Spilman, 155 U. S. 
665, 15 SCt 245, 39 L. ed. 304 [rev 
45 Fed. 291]; Barnsdal Oil Co. v. 
Leahy, 195 Fed. 731, 115 CCA 521; 
Hennessy v. Junction Oil, ete., Co., 
75 Okl. 220, 182 P 666; Miller v. 
Hodges, (Tex. Commn. A.) 260 SW 
168 [aff (Civ. A.) 244 SW 634]; Har- 
na v. Cobb, 49 W. Va. 350, 38 SE 

[a] Description.—The part so ex- 
cepted or reserved must be described 
with sufficient certainty as to be easy 
of identification. Hennessy v. Junc- 


tion Oil, ete., Co., 75 Okl. 220, 182 
P 666. 
{b] Bule applied.i—Where a con- 


veyance reserves one sixteenth of the 
usual royalty in‘all oil under the land 
and the grantee leases such oil, the 
royalty reserved in the deed is not 
affected. Harris v. Cobb, 49 W. Va. 
350, 38 SE 559. 

26. Test Oil’ Co..v. Las Tourette; 
19 OK '214) 791 PB 1025. 

[a] Rule applied.—Under a cove- 
nant in an oil and gas lease that the 
lessor would, in and by any deed 
thereafter executed by him, prohibit 
any drilling for oil or gas on any 
land so conveyed, the word ‘deed’ 
does not include a “‘lease,’’ so as to 
prohibit the lessor from leasing the 
land for the purpose of drilling oil 
and gas wells thereon: Test Oil Co. 


ceca Tourette, 19 Okl. 214, 91 P 
1025. 
27. Stahl v. Illinois Oil Co., 45 Ind. 


A. 211, 90 NE 632; Duffield v. Hue, 
129 Pa. 94, 18 A 566. 

[a] Ilustrations.—(1) A lease of 
land containing three oil wells was 
partly printed, and partly written. 
The printed portion described the 
leased premises as “‘a certain lot or 
piece of land situate,’ etc. The writ- 
ten portion indicated that the prem- 
ises were to be operated at certain 
designated “sites,” which were de- 
seribed as follows: “Each site situ- 
ated on lots numbered, respectively, 
on map, one hundred and fifty-one 
Mill street, one hundred and ninety- 
three Center street, one hundred and 
sixty and one hundred and thirty- 
four on Elston street; and also sites 
for three wells, situate per plot No. 
one, to be designated and mutually 
agreed upon by both parties.” It was 
provided that the lessee could drill 
other wells on the same premises 
only if the lessor should determine 
to have more wells drilled; and it 
was held that the lessees had no 
right of possession other than was 
necessary for oil mining purposes at 
the sites mentioned, and oral evidence 
was not admissible to show tnat such 
was not the contract of the parties. 
Duffield v. Hue, 129 Pa. 94, 108, 18 A 
566. (2) A provision that each loca-~ 
tion shall consist of ten acres more 
or less, and that no well shall occupy 
more than one acre, is a mere grant 
of an exclusive right to enter and 
explore for oil and gas, and prosecute 
such business, occupying no more 
land than is needed for that purpose, 
not more than one acre to a well. 


Where the lease speci- 
fies the particular sites at which wells may be 
drilled, the lessee has no right to the possession of 
more land than is necessary at the sites mentioned.?? 

Joint lease or leases by joint owners. 
executed by several owners of contiguous lands de- 
seribed as a single tract, contemplating a single 
well as a condition to its continuance and providing 
for payment of commutation money to the lessors 
jointly, is a joint lease of a single tract.2% 
where a tenant in common leases the lands held 


consent.?? 


in common to another to drill and operate for oil 
and gas and thereafter all the cotenants join in 
a like lease to a different person, neither of the 
lessees has a right to operate without the other’s 


[§ 678] i. Use and Enjoyment of Premises.*° Un- 


A lease, 


But 


Stahl v. Illinois Oil Co., 45 Ind. A. 
211, 90 NE 632. 

28. Ohio Oil Co. v. Fowler, 74 Ind. 
A. 1, 128 NE 626; Nabors v. Pro- 
ducers’ Oil Co., 140 La. 985, 74 5S 
52k eeu RAIOLTD. A145 South Renn 
Oil Co. v. Snodgrass, 71 W. Va. 438, 
76 SE 961, 43 LRANS 848; Welland 
County Lime Works Co. vy. Shurr, 4 
OntWN 336, 23 OntWR 397, 8 Dom 
LR 720 [rev 3 OntWN 775, 21 OntWR 
480, 1 DomLR 913 and restoring 3 
OntWN 398, 20 OntWR 6387]. 

[a] Separate leases.— An agree- 
ment by two separate landowners, 
neither of whom has any title or 
right to or interest in the farm of 
the other, that they are to give 


“the usual gas and oil leases of their 


respective farms,’ where the agree- 
ment throughout uses the word 
‘Jeases” in the plural and never in 
the singular, is an agreement for sep- 
arate leases of their respective farms 
and not for one joint lease of the two 
farms, notwithstanding a provision 
that the lessee is to supply gas free 
of charge to the landowners. Wel- 
land County Lime Works Co. v. 
Shurr, 4 OntWN 336, 23 OntWR 397, 
8 DomLR 720 [rev 3 OntWN 775, 21 
OntWR 480, 1 DomLR 913 and re- 
storing 3 OntWN 398, 20 OntWR 
637]. 


29. Zeigler v. Brenneman, 2387 Ill. 
15, 86 NE 597. See also Compton vy. 
People’s Gas~Co., 75 Kan. 572, 89 P 
1039, 10 LRANS 787 (where a widow 
executes an oil and gas lease on lands 
of which she owns an undivided one 
half and the other half belongs to her 
children, a Subsequent lease of the 
same lands to a third party by the 
children after the youngest child has 
reached majority conveys their un- 
divided interest and each lessee is 
entitled to the possession of the 
premises to mine for oil and gas, but 
neither is entitled to exclusive pos- 
session), 

30. Under mining leases in gen- 
eral see supra §§ 610-614. 

Riparian rights of lessee see infra 
§ 754. 

31. Grubstake Inv. Assoc. v. Coyle, 
(Tex. Civ. A.) 269 SW 854. 

32. Grubstake Inv. Assoc. v. Coyle, 


supra. _ 

33. Cal.—Chandler v. Hart, 161 
Cal. 405, 119 P 516, AnnCas1913B 
1094. 


Ky.—New Domain Oil, ete., Co. v. 
McKinney, 188 Ky. 1838, 221 SW 245. 

Okk—Curtis v. Roberts, 104 Okl. 
WZ ez SOUR 96. 

Tex.—Texas Pac. Coal, etc., Co. v. 
Fox, (Civ. A.) 228 SW 1021. 

W. Va.—Kilecoyne v. Southern Oil 
Co., 61 W. Va. 538, 56 SE 888; Knotts 
v. McGregor, 47 W. Va. 566, 35 SE 
899 


[a] Language held sufficient. — 
Where a tenant in common of oil 
lands leases them to a company by 
an instrument reading that he and 
his wife “granted, demised, leased, 
and let,’ such language is sufficient 
to give rise to an implied warranty 
or covenant of title and quiet enjoy- 


less expressly stipulated, an oil and gas lessee ac- 
quires no title to the surface,*! and the lessor may 
use the surface in any manner which does not inter- 
fere with the lessee’s leased rights.*? 
however, an implied warranty of title and an im- 
plied covenant of right of entry and quiet enjoyment 
for the purposes of the lease;** and the lessee is en- 
titled to enter on and occupy the surface of the 
land to the extent that is reasonably necessary for 
the purpose of exploring, extracting, and marketing 
the oil or gas,%* 


There is, 


particularly where this right is 


ment in favor of the lessee. New 
Domain Oil, ete, Co. v. McKinney, 
188 Ky. 183, 221 SW 245. 

[b] Protects right to amount 
stipulated.—Such an implied covenant 
for good title and peaceable posses- 
sion is not limited to the right of 
exploration for oil and gas, but when 
produced the right to the amount 
stipulated for in the lease is like- 
wise protected. Kilcoyne v. South- 


oe Oil Co., 61 W. Va. 538, 56 SE 
[e] Another lease of same prem- 


ises.—Such covenant is not broken 
by the mere fact alone that the lessor 
makes another lease during the term 
of the same premises, whether the 
first lessee is in actual possession or 
not. Knotts v. McGregor, 47 W. Va. 
566, 35 SE 899. 

Covenants for quiet enjoyment in 
leases generally see Landlord and 
Tenant §§ 695-709. 

. U. S.—Mexican Gulf Oil Co. v. 
Compania Transcontinental de Pe- 
troleo, 281 Fed. 148 [aff 292 Fed. 846]; 
Lovelace v. Southwestern Petroleum 
Co., 267 Fed. 513 [aff 267 Fed. 504]; 
Beatty Oil, etc., Co. v. Blanton, .245 
Fed. 979. 

Oh.—Chartiers Oil Co. v. Curtiss, 14 
OhuiCir| CEN Ssib 9334 gOhs IGir wet 
106 [aff 88 Oh. St. 594 mem, 106 NE 
1053 mem]. 

Okl.—Smith v. Kerr, 100 Okl. 162, 
228 P 951; Sanders v. Davis, 79 Okl. 
258, 192 P 694; Rennie v. Red Star 
OU NCo Pe Te Ok. e208 TS 0reaes9 te 
Pulaski Oil Co. v. Conner, 62 Okl. 211, 
162 P 464, LRA1917C 1190. 

Pa.—Hamilton v. Foster, 272 Pa. 
95, 116 A 50. 

Tex.—Grubstake Inv. Assoc. v. 
Coyle, (Civ. A.) 269 SW 854; Mid- 
Texas Petroleum Co. v. Colcord, (Civ. 
AY) 28) SW) CLO! 

W. Va.—Coffindaffer v. Hope Nat- 
ural Gas Co., 74 W. Va. 107, 81 SE 
966, 52 LRANS 473. 

[a] Statement of rights. — The 
owner of oil and gas rignts is en- 
titled to the use of the surface for 
ingress and egress in drilling a rea- 
sonable,number of wells, and may 
maintain thereon derricks and other 
necessary machinery. Chartiers Oil 
Co. v. Curtiss, 14 Oh. Cir. Ct. N. S. 
593, 34 Oh. Cir. Ct. 106 [aff 88 Oh. St. 
594 mem, 106 NE 1053 mem]. 

{b] Same power as _ lessor.—If 
the lease is of all the oil and gas 
in and under a certain tract, the 
lessee has the same powers in the 
use of the leased land and the owner- 
ship of the oil and gas under it 
as the lessor himself previously had. 
pecitnta v. Foster, 272° Pa, 95, 116 


[ec] Road.—A person with a right 
to go on another’s land to bore and 
develop the land for oil and gas, 
with the usual rights therefor, has a 
right to build a road over the land, 
when necessary to haul machinery 
and material for drilling a _ well. 
Coffindaffer v. Hope Natural Gas Co., 
Cee Va. 107, 81 SE 966, 52 LRANS 
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expressly granted in the lease.*° But the execution 
of an ordinary oil and gas lease creates no pre- 
sumption of possession by the lessee after its exe- 
cution.2® A lease of an oil well in operation carries 
with it the equipment.*? 

As against prior lessees.28 An oil and gas les- 
see’s right to use the surface of the land exists as 
against a prior agricultural lessee of the same prem- 
ises,°® or as against a prior coal lessee.*° But a 
subsequent oil and gas lessee takes subject to the 
rights of a prior oil and gas lessee of the same prem- 
ises,*t unless he had no knowledge, actual or con- 
structive, of the prior lease.*? 

Exclusiveness of right. A provision giving the 
lessee the exclusive right not only to drill for, but 
to produce, oil on the leased premises, applies only 
to wells drilled in the future.** 

[§ 679] j. Kind and Quantity of Mineral.** The 
particular substance, whether oil or gas, or both, 
which the lessee is entitled to take and the amount 
thereof, is governed by the terms of the lease.*® 
Where the lease is for the production of oil alone, 
the lessee is entitled to gas which is produced as an 
incident to the production of the oil;*® but not to 
gas obtained without oil.4? 

Waste oil. Unless granted by the terms of the 
lease, an oil lessee is not entitled to waste oil com- 
ing onto the leased land by way of a watercourse ;*8 
the right to capture such oil remains in the owner 


35. Fowler v. Delaplain, 79 Oh. St. 


MINES AND MINERALS 


44. Under mining leases generally 


®, # 


[§§ 678-680 

of the land,*® or he may lease this right to another.*° 

Incidental oil or gas. Where as a direct result 
of rightful operations under a mining lease for a 
specified mineral oil or gas reaches the surface, 
the lessee, in the absence ,of any stipulation for 
compensation, has the right to use and appropriate 
the oil or gas in.any proper manner he may choose, 
without accounting therefor to the lessor.61 Thus 
a lease for the purpose of producing salt ordinarily 
does not include oil;°? but where the oil rises natu- 
rally, so that the salt water cannot be raised without 
raising the oil, the severance of the oil and posses- 
sion thereof as an inevitable incident to the raising 
of the salt water is lawful,°* and the fact that the 
oil after reaching the surface is separated and sold 
by the lessee does not render him liable in trover,°* 
the proper remedy, if any, being by a bill in equity 
for an accounting.®® 

In the lease of a salt well there is no implied 
covenant that the well shall be of any productive 
capacity ;5° in the absence of any distinct agree- 
ment, the lessee takes it as he finds it.*” 

[§ 680] k. Obligation to Explore and Develop 
Property—(1) In General. Unless it is expressly 
so provided a lessee cannot be permitted to hold a 
lease without operating under it and thereby pre- 
vent the lessor from operating on the land or leasing 
it to others;°§ and under the express provisions of 
many oil and gas leases, in order to prevent a can- 


the lessee brings in an oil well, he 


279, 87 NE 260, 21 LRANS 100. 

[a] Extent of right.—An oil lease 
granting the lessee the right to mine 
petroleum and natural gas, and the 
possession of so much of the land as 
may be necessary therefor, does not 
give the lessee the right to occupy 
any portion of the land for residences 
and conveniences for employees, but 
only gives the right to use su mucu 
of the surface as is necessary for 
mining purposes. Fowler v. Dela- 
plain, 79 Oh. St. 279, 87 NE 260, 21 
LRANS 100. 

36. Ash Grove Lime, etc., Co. v. 
Chanute Brick, etc. Co., 100 Kan. 
547, 164 P 1087. : 

37... Niece. v.. Percy;; 9, Oh) Cir: Ct; 
Nia? en; oo. Oh. Cir. ICE 219: 

38. Rights and liabilities as to 
third persons generally see infra 
§§ 754-756. 

39. Kemmerer v. Midland Oil, etc., 
Co., 229 Fed. 872, 144 CCA 154. 

40. T. W. Phillips Gas, etc., Co. 
ae panor Gas Coal Co., 68 Pa. Super. 

72. 

[a] Thus an oil and gas lessee 
has the right to drill a well through 
coal to reach oil and gas although 
the coal had been previously sold 
with right to mine without liability 
for damages to the surface. T. W. 
Phillips Gas, etc., Co. v. Manor Gas 
Coal Co., 68 Pa. Super. 372. 

Rights of surface owner in lower 
strata in general see supra § 575. 

41. Compton v. People’s Gas Co., 
%5 Kan. 572,89 P 1039, 10 LRANS 
787; Swan v. O’Bar, 66 Okl. 91, 167 
PAO Maple, City Oil, jetc.,, Co. sv. 
Charlton, 3 OntWN 1629, 22 OntWR 
a2 7 DomLR 3845. See general infra 
§ 756. 

42. Loeb v. Conley, 160 Ky. 91, 169 
SW 575, AnnCasl1916B 49; Swan vy. 
O7Bar, 60 Okls 91, 167, BP «470. 

{a] A lessee’s good faith in drill- 
ing on land covered by a prior lease 
as affecting his right to reimburse- 
ment is to be determined from all the 
surrounding facts, and his personal 
belief that he acted in good faith 
is not conclusive. Loeb v. Conley, 
160 Ky. 91, 169 SW 575, AnnCasi916B 
49 


43. Doddridge County Oil, etc., Co. 
v. Smith, 154 Fed. 970. 


see supra §§ 616-618. 


45. Wolf v. Blackwell Oil, etc., 
Con eTirOkil a Sli ed 86a 484; Burgan 
v. South Penn Oil Co., 243 Pa. 128, 


89 A 823; Carpenter vy. Smith, (Tex. 
Commn. A.) 272 SW 128. 

{a] By the rule of ejusdem gen- 
eris, where, in an oil and gas lease, 
general words follow the enumera- 
tion of particular classes of min- 
erals, the general words will be con- 
strued as applicable only to the same 
general character or class as those 
enumerated. Wolf v. Blackwell Oil, 
ete., Co., 77 Okl. 81, 186 P 484. 

{b] Casing-head gas.— Where an 
oil and gas lease refers to and fixes 
the rights of the parties as applied 
to gas wells, and as applied to oil 
wells without mentioning casing-head 
gas to be used from an oil well, the 
disposition of such casing-head gas 
is not within the contemplation of 
the parties, and the terms of the 
lease do not apply thereto. George 
v. Curtain, 108 Okl. 281, 236 P 876. 

46. Wood County Petroleum Co. 
v. West Virginia Transp. Co., 28 W. 
Va. 210, 57 AmR 659, 

[a] Rule applied.—Where a tenant 
leases premises for the purpose of 
mining and taking carbon oil there- 
from at a fixed value, and for no 
other purpose, and opens a_ well 
which produces oil and gas, issuing 
by its own force from the well, the 
tenant is not accountable to the land- 
lord for the gas or its value, as nat- 
ural gas issuing by its own force is 
hot absolute but qualified property, 
jure nature, belonging to him who 
first appropriates it. Wood County 
Petroleum Co. v. West Virginia 
Transp, Co., 28 W. Va. 210, 57 AmR 


659. 

Cooke v. Gulf Refining Co., 
127 La. 592, 53 S 874; Palmer v. 
Truby, 136 Pa. 7556, 20=As 516. 

[a] Rule applied.—(1) A lessee of 
land, demised for the production of 
oil alone, who obtains gas but not 
oil, and is thereupon dispossessed by 
ejectment upon a forfeiture alleged, 
has no equity to be reimbursed for 
operating expenses out of the pro- 
ceeds of the gas obtained. Palmer 
v. Trubdy,/136.,Pa. 556; 20-A ‘616. 2(2) 
A stipulation in an oil lease that if 


shall have the right to exploit the 
land, does not give him the right to 
exploit it by bringing in a gas well. 
Cooke v. Gulf Refining Co., 127 La. 
592; 53.8 874. 

{[b] Question of fact for jury.—A 
lease having been made of the right 
of mining for “petroleum, rock, or 
carbon oil, or other valuable volatile 
substances,” in certain lands, and a 
subsequent lease of the right of min- 
ing for ‘natural gas’ having been 
made to other parties of the same 
land, it is a question of fact whether 
the privileges of the second lease had 
not been already granted in the first, 
and whether or not natural gas is a 
volatile substance. Ford v. Buchanan, 
TM Pan 3172 UA 339: 

48. Humphreys Oil Co. v. Liles, 
(Tex. Civ. A.) 262 SW 1058. 


49. Humphreys Oil Co. v. Liles, 
supra, 

50. See infra § 756. 

51. Kier v. Peterson, 41 Pa. 357; 


Williamson v. Jones, 39 W. Va. 231, 
19 SE 436, 25 LRA 222; Wood County 
Petroleum Co. v. West Virginia 
ATEPsR. Co., 28 W. Va. 210, 57 AmR 
59, 

52. Kier v. Peterson, 41 Pa. 357 
[rev 2 Pittsb. 191] 

53. Kier v. 


Peterson, supra. 

54. Kier v. Peterson, supra. 

55. Kier v. Peterson, supra. 

{a] The measure of damages is 
the value of the oil at the instant of 
separation from the freehold. Kier 
V.= Peterson, © 41, Pas «35 7) [rev «2 
Pittsb..191]; ' 

56. Clark v. Babcock, 23 Mich. 164; 
Clifton v. Montague, 40 W. Va. 207, 21 
SE 858, 52 AmSR 872, 33 LRA 449. 

57. Clark v. Babcock, 23 Mich. 164. 

58. Witherspoon v, Staley, (Tex. 
Civ. A.) 156 SW 557; Parish Fork 
Oil Co. v. Bridgewater Gas Co., 51 W. 
Va. 583, 42 SE 655, 59 LRA 566. 

[a] Rule applied.—Where an oil 
and gas lease provides no penalty for 
a failure of the lessees to drill except 
forfeiture of their right if not exer- 
cised within a designated time, but 
gives them the right to make as many 
attempts as desired to find oil or gas, 
and the lessor is paid a substantial 
cash consideration, the lessees have 
a pure option and are not obliged to 


For later cages, developments and changes in the law see cumulative Annotatious, same title, page and.note number, 


§ 680] 


cellation or forfeiture of the lease, the lessee is 
required to explore and develop the leased property 
for oil and gas, within a stipulated period of time, 
the nature, extent, and sufficiency of such explora- 
tion and development depending upon the terms of 
the lease as construed in connection with the cir- 
cumstances of the particular case.°? 
work of development need not be done by the lessee 
in person; he may procure a third person to do the 
drilling for the purpose of carrying out the lease,®° 
whether his contract with the third person is made 
before or after the execution of the lease.®! 
vision requiring a continuation of the development 
of the property usually means the continuation of 


drill. Greenwood vy. Helm, (Tex. Civ. 
A.) 264 SW 221, 

[b] Provision for return of lease. 
—Under an oil lease providing “that 
in case the party of the second part 
fails to drill said wells ... said $500 
shall be forfeited . .. also oil leases 
hereby conveyed to be returned to the 
party of the first part,’ the party of 
the second part contracts to return or 
reassign the leases if the wells are 
not dug as contracted to be dug. Bois 
D’Are Creek Oil, ete., Co. v. South- 
western Oil Corp., (Tex. Civ. A.) 219 
SW 1115. 

59. U. S.—Transcontinental Oil Co. 
v. Spencer, 6 F, (2d) 866; Mohawk Oil 
Co. v. Layne, 270 Fed. 851. 

Ill.—Powers v. Bridgeport Oil Co., 
258 7 HW 30%; “Sia NE i381 >) “Lloyd “v. 
Campbell, 186 Ill. A. 566. 

Ind.—Ohio Oil Co. v. Fowler, 74 Ind. 
A. 1, 128 NE 626; Stahl v. Illinois Oil 
'Co.; "45 Ind. A. oT1) 90 NE 682. 

Kky.—Unity Oil Co. v. Hill, 200 Ky. 
651, 255 SW 151; Rains v. Kentucky 
Oil Co., 200 Ky. 480, 255 SW 121; 
Bradshaw v. Hurt, 198 Ky. 38, 247 
SW 1113; Kies v. Williams, 190 Ky. 
596, 228 SW 40. 

La.—Lieber v. Ouachita Natural 
Gas, etc., Co., 153 La. 160, 95 S 538. 

Oh.—Stahl v. Van Vleck, 12 Oh. 
CIZNCT Nose 05s, s0 Onin UCt(55 
[aff 53 Oh. St. 136, 41 NE 353; Crown 
Oil Cov va Propert.s Oh: Cir, Cta N.S: 
489, 28 Oh. Cir. Ct. 739 

Pa.— Young Vv. Equitable Gas Co., 
5 Pa. Super. 232, 41 WklyNC 24. 

Tex.—Caruthers v. Leonard, 
(Commun, A.) 254 SW 779 [mod (Civ. 
As) 236 SW 189];, Texas Pac. Coal, 
etc., Co. v. Barker, (Civ. A.) 252 SW 
809; McCallister v. Texas Co., (Civ. 
A.) 223 SW 859; Grimes v. Goodman 
Drilling Co., (Civ. A.) 216 SW 202; 
McFarlane v. Gulf Production Co., 
(Civ. A.) 204 SW 460; Stine v. Pro- 
ducers’ Oil Co., (Civ, A.) 203 SW 126; 
Kirlicks v. Texas Co., (Civ. A.) 201 


SW 687; O’Neil v..Sun’Co., 58 Tex. 
CinghAnel6 (las .Weald 2s 
W. Va.—Parish Fork Oil Co. v. 


Bridgewater Gas Co., 51 W. Va. 583, 
42 SE 555, 59 LRA 566. 

[a] Particular leases construed.— 
(1) A requirement that six wells be 
put down is not complied with by 
putting down five wells and subse- 
quently deepening one of the five. 
Powers v. Bridgeport Oil Co., 238 Ill. 
397, 87 NE 381. (2) An obligation to 
drill a number of wells is not fulfilled 
by drilling a few. Caddo Oil, etc., Co. 
v. Producers’ Oil Co., 134 La. 701, 64 
S 684. (3) A lessor, whose contract 
with a lessee required the latter to 
drill one thousand eight hundred and 
fifty feet for oil and gas, unless the 
latter was encountered at a lesser 
depth, is not required to accept an 
unproductive hole drilled to_a depth 
of one thousand seven hundred and 
seventy-five feet. Cotherman  v. 
Oriental Oil Co., (Tex. Civ. A.) 272 
Sw 616. (4) Where the contractual 
consideration of a five-year oil lease 
has been fully performed by the 
lessee by drilling a well, the lessee is 
under no obligation to drill another 
well in order to hold the lease for the 
five-year period. Key v. Big Sandy 
Oil, etc., Co., (Tex. Civ. A.) 212 SW 


‘ 
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The actual 


A pro- 


300. (5) Where the lease requires 
that three wells be sunk in a given 
area within a specified time, upon 
which the royalty is a certain per- 
centage of the product, the require- 
ment is not satisfied by sinking two 
wells, even though, according to ex- 
perience, that number will draw the 
oil. Young v. Equitable Gas Co., 5 
Pa. Super. 232, 41 WklyNC 24. (6) 
Where the lease provides that, upon 
the discovery of either oil or gas, it 
shall be effective for twenty-five 
years, and as much longer as oil or 
gas might be produced in paying 
quantities, the drilling of a producing 
gas well satisfies the terms of the 
contract, especially where the grantor 
knows the grantee has a franchise to 
furnish gas‘to a city, and is there- 
fore interested in discovering gas. 
Lieber v. Ovachita Natural Gas, etc., 
Co., 153 La. 160, 95 S 538. 

{[b] Dry well as consideration.— 
The drilling of a well upon the leased 
premises, even though it proves tuo 
be a dry well, is suflicient considera- 
tion to support the lessor’s promise to 
accept the completion of the well as 
liquidation of all rentals thereafter 
due under the lease. Bradshaw v. 
Hurt, 198 Ky. 38, 247 SW 1113. 

{c] On several tracts.—Where the 
lease is of two bodies of land leased 
as one tract, but described sepa- 
rately, development of one of them is 
a compliance with the contract as to 
the entire lease. Ardis v. Texas Co., 
155 La. 790,-99=S~-600. 

{d] Proof of ground.—A provision 
that the lessee would dedicate a 
string of tools for the development 
of the tract, and that he would oper- 
ate it with diligence until the tract 
was developed, or until sufficient 
proof was made on the tract to con- 
vince the lessee that other portions 
of it were dry and unworthy of fur- 
ther tests, meant that the evidence 
which should constitute proofs should 
be wells drilled on the land itselt, 
and not wells drilled around it, and 
one well producing gas drilled on-one 
end of the tract would not constitute 
such proof. Texas Pac. Coal, etc., 
Co. v. Barker, (Tex. Civ. A.) 252 SW 


809. 

Mohawk Oil Co. v. Layne, 270 
Fed. 851; Duke v. Stewart, (Tex. 
Civ. A.) 230 SW 485; Battle v. Se ED 
(Tex. Civ. A.) 229 Sw 930. 

{a] TIllustration.—An oil lease ex- 
pressly authorizing an assignment, 
and providing for termination unless 
a well is commenced within two hun- 
dred feet of the lands betore a speci- 
fied date, is complied with where a 
corporation to which the _ lessee 
turned over the adjoining lands in 
payment for stock is induced by the 
lessee to drill within the required 
distance for the purpose of carrying 
out the contract, although the corpo- 
ration was not an assignee of the 
lease in question. Battle v. Adams, 
(Tex. Civ. A.) 229 SW 930. 

[b] Rule applied.— Where the 
holders of oil leases covering the 
same land join in a contract with a 
third party permitting him to develop 
the property and hold the ‘proceeds 
until the termination of litigation be- 
tween the lessees, the holder of the 


the work in hand, 
oil, if it exists, and promote its production,®* and 
the fact that the well first sunk proves unproduc-. 
tive does not release the lessee from his express. 
contract to sink a specified number of wells;°* but 
where the lessee in good faith is doing everything 
reasonably necessary to comply with his contract, 
he is entitled to complete it.°* 

The term ‘‘paying quantities, 
nant express or implied, requiring the lessee to do 
further developing when oil or gas is found in 
paying quantities,®® means such quantities as would, 
when taken in connection with other conditions, in- 
duce ordinarily prudent persons in a like business 
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in a manner that will discover 


’? as used in a cove- 


later lease cannot be charged with 
a failure to develop the lands, and it 
is wholly immaterial which party 
takes the initiative in making such 
contract. Mohawk Oil Co. v. Layne, 
270 Fed. 851. 

61. Battle v. Adams, (Tex. Civ. A.) 
229 SW 930. 

62. Lacer v. Sumpter, 198 Ky. 752, 
249 SW 1026. 

[a] The installation of pumping 
machinery (1) merely for the purpose 
of determining whether or not the 
lessees will continue drilling will not 
be a development, although the in- 
stallation of such machinery ‘to as- 
certain the production of a well and 
to market the product might fall 
within the meaning of the term. 
Lacer v. Sumpter, 198 Ky. 752, 249 
SW 1026. (2) But where the lessee 
drilled a well which proved to be 
dry, but thereafter installed, in an- 
other previously drilled on the 
premises, which he claimed was a 
producing well, machinery for pump- 
ing the well, and tanks in which to 
store the oil pumped, of which in- 
Sstallation the lessor had knowledge, 
and in which he assisted, this shows 
that the parties construed the instal- 
lation of the pumping machinery as 
the completion of the well and as 


development within the lease. Lacer 
v. Sumpter, supra. 
63. Lacer v. Sumpter,’ supra; 


Ahrns v. Chartiers Valley Gas Co., 
188 Pa. 249, 41 A 739. But see Ken- 
ton Gas, ete., Co. v. Orwick, 21 Ch. 
Cir> Ct. 274, 11 Oh.)'Cir. Dee) 786 
(holding that, although the lease 
called for two wells, if the first well 
showed that no oil or gas could be 
obtained from the premises, there was 


no obligation to sink the second 
well). 
[a] Rule applied. — Under an 


escrow agreement, providing that a 
deposit of one thousand dollars made 
by the lessee should be returned to 
him after he commenced to drill and 
within sixty days, but also providing 
that it could only be returned atter 
he had completed a second well, the 
lessee was not entitled to a return 
of the deposit, after having drilled 
only one well, which was dry. 
nee v. Green, 205 Ky. 84, 265 SW 

64 Gillespie v. Fulton Oil, etc., 
Co., 236 Ill. 188, 86 NE 219; Reynolds 
v. White Plains Oil, ete., Co., TOES, 
243, 250 SW 975; "Burgan v. South 
Penn Oil Co., 243 Pa. 128, 89 A 823; 
De Flores v. Smith, (Tex. Civ. A.) 
236 SW 505; Texas Co. v. Curry, (Tex. 
Civ Ay) 229 SW 643. 

[a] Rule of strict construction not 
applicable.—The rule that all cove- 
nants to be performed by the lessee, 
and relating to the right to drill or 
explore for oil, will be construed 
most strictly in favor of the lessor 
cannot be invoked by the lessor to 
aid him in dispossessing a lessee who 
has performed all his covenants, and 
has discovered oil in paying quanti- 
ties, and paid the stipulated royalty. 
Burgan v. South Penn Oil Co., 243 
Pa. 128, 89 A 823. 

Good faith and diligence generally 
see infra § 681. 

65. See infra § 682. 
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to expect-a reasonable profit on the whole sum re- 
But as used in a covenant 
to produce oil or gas in paying quantities it means 
that the quantity discovered must be sufficient to 
pay a reasonable profit over operating expenses,** 
although it may never repay the cost of the well 


quired to be expended.®® 


and its operation, and as a whole 
loss to the lessee.®® 
Sharing expense. 


66. Keechi Oil, etc., Co. Va Smith; 
81 Okl. 266, 198 P 588; Ardizzonne v. 
Archer, 72 OKI. 70, 178 P 263; Aycock 
v. Paraffine Oil Co., (Tex. Civ. A.) 
210 SW 851. 

[a] Other definition.—‘‘Oil in pay- 
ing quantities’ means that the oil can 
be marketed in such manner as to 
offset the expense of drilling the 
wells producing it and the additional 
expense of operating. Aycock v. 
Paraffine Oil Co. (Tex. Civ. A.) 210 
SW 851. 

67. Masterson v. Amarillo Oil Co., 
(Tex. Civ. A.) 253 SW 908; Aycock v. 
Paraffine Oil Co., (Tex. Civ. A.) 210 
SW 851. 

[a] The definition excluding the 
cost of drilling is applicable, where 
the lessee has drilled the well and is 
operating it under the contract, and 
the lessor is seeking to take the 
premises from the lessee’s possession 
on the ground that the well is not 
producing oil in paying quantities, 
but is not applicable where the lessee 
is required to drill a well when oil 
shall be found in paying quantities. 
Aycock v. Paraffine Oil Co., (Tex. Civ. 
A.) 210 SW 8651. 

68. Masterson v. Amarillo Oil Co., 
(Tex. Civ. A.) 253 SW 908. 

69. Far West Oil Co. v. Witmer 
Bros. Co.,.143 Cale306,77 P61; Silsby 
v. Knauff, 54 Pa. Super. 466 

fa] Dlustration.—Where an oil 
lease provided that the lessee should 
provide at its cost all materials of 
every kind necessary to do the work, 
and all labor, including labor and ma- 
terial in erecting and maintaining fix- 
tures, and the lessor agreed to pay 
one half of the cost of drilling, cas- 
ing, and pumping all wells which did 
not produce a certain amount of oil 
per day for the first thirty days, the 
lessor was chargeable with one half 
of the expenses of all the preliminary 
work of preparing the ground, erect- 
ing the derrick, placing and connect- 
ing the engine and drilling rig, in- 
cluding one half the reasonable value 
of the use of the machinery owned 
and furnished by the lessee, Far 
West Oil Co. v. Witmer Bros. Co., 
143 Cal. 306, .77 P 61. 

ibe Silsby v. Knauff, 54 Pa. Super. 
46 

[a] Thus (1) where the lease pro- 
vides that the lessor shall ‘pay the 
half of the drilling expenses of the 
first well, providing said first well 
does not produce five barrels of oil 
per day after thoroughly tested,’ the 
lessor will not be liable unless the 
lessee drills the first well to a proper 
depth reasonably to test the land for 
oil in accordance with the knowledge 
of experienced oil men as to the ter- 
ritory in the vicinity at the time the 
test is made. Silsby v. Knauff, 54 Pa. 
Super. 466. (2) The words ‘‘thor- 
oughly tested’ mean more than 
simply drilling a well to any depth 
that the lessee elects, and then test- 
ing that well. The lessor was en- 
titled to have the well drilled into all 
the oil-producing sands underlying 
his land in accordance with knowl- 
edge of experienced oil men. Silsby 
v. Knauff, supra. 

71. Mollohan vy. Patton, 110 Kan. 
663, 202 P 616, 205 P 6438; Prince vy. 
Standard Oil Co., 147 La. 288, 84 S 


Under some leases provision is 
made for the sharing of expenses by the lessor in 
ease the well does not produce a specified quan- 
tity,®® provided the lessee has properly conducted 
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in General. 


may result in a 


; [§§ 680-681 


the drilling operations.” 

[§ 681] (2) Good Faith and Diligence Required 
Under some leases it is expressly re- 
quired that the drilling operations must be prose- 
cuted with due diligence.” 
of such express requirement, where by the terms 
of the lease the compensation to the lessor is a share 


But even in the absence 


of what is produced, the law implies a covenant 


657; R. BH. Taylor Syndicate v. James, 
(Tex. Civ. A.) 243 SW 1105. 

72. U. S.—Tucker v. Canfield, 276 
Fed. 385; People’s Gas Co. v. Dean, 
193 Fed. 938, 113 CCA 566; Barnsdall 
v. Boley, 119 Fed. 191; Allegheny Oil 
Co. v. Snyder, 106 Fed. 764, 45 CCA 
764; Huggins v. Daley, 99 Fed. 606, 
40 CCA 12,48 LRA 320; Central Trust 
v. Berwind-White Coal Co., 95 

391; Foster v. Elk Fork Oil, 
ClCL CONS 0 FMed glo ao cao OA ap Gls 
Elk Fork Oil, etce., Co. v. Jennings, 
84 Fed. 839; Spillman v. Brown, 45 
Fed. 291 [rev on other grounds 155 
UAS. +665, 415. SCt 245,39 Tl ed. 304]. 

Ark.—Mansfield Gas Co. v. Alex- 
ander, 97 Ark. 167, 171, 1383 SW 837 
[quot Cyc]. 

Cal.—Acme Oil, ete., Co. v. Wil- 
liams, 140 Cal. 681, 74 P 296; Higgins 
v. California Petroleum, etc., Co., 109 


Cal. 304, 41._P 1087; Becker v. Sub- 
paring Oil Con kod Cal. A. 698, 204 P 


Ill.—Daughetee v. Ohio Oil Co., 263 
DT 518) 05. NEV 3085 Fatt 138i Ie A] 
eae Daughetee Vie COHiowOiws€ ovo 


Ind.—Gadbury v. Ohio, etce., Cons. 
Natural, etc., Gas Co., 162 Ind. 9, 67 
NE 259, 62 LRA 895; Advance Oil Co. 
v. Hunt, 66 Ind. A. 228, 116 NE 340; 
Bettman v. Shadle, 22 Ind. A. 542, 
53 NE 662; Kokomo Natural Gas, etce., 
Co. v. Albright, 18 Ind. A. 151, 47 NE 
682; Indianapolis Gas Co. v. Teters, 
15 Ind. A. 475, 44 NE 549; Columbian 
Oil Co. v. Blake, 13 Ind. A. 680, 42 
NE 234, 

Kan.—Skinner v. Ajax Portland 
Cement Co., 109 Kan. 72,.197 -P \875, 
876 [cit Cyc]; Culbertson v. Iola 
Portland Cement Co., 87 Kan. 529, 125 
P 81, AnnCas1914A 610; Buffalo 
Valley Oil, etc., Co. v. Jones, 75 Kan. 
185088) Bi 537. 

Ky.—Flanigan vy. Stern, 204 Ky. 814, 
265 SW 324; Union Gas, Cte COs ev: 
Diles, 200 Ky. 188, 254 SW 205. 

La.—Brown v. Producers’ Oil Co., 
134 La. 672, 64 S 674 

N. Y.—Chamberlain v. Parker, 45 
Na ¥.1569. 

N. C.—Conrad v. Morehead, 89 N. C. 

Oh.—Venedocia Oil, ete., Co. v. 
Robinson, 71 Oh. St. 302, 73 NB 222; 
Northwestern Ohio Natural Gas Co. 
v. Tiffin, 59 Oh. St. 420, 54 NEW77; 
Harris v. Ohio Oil Co., 57 Oh, St. 118, 
48 NE 502; Woodland Oil Co. v. 
Crawford, 55 Oh. St. 161, 44 NE 1093, 
34 LRA 62; Stahl v. Van Vleck, 53 
Oh. St. 186, 41 NE 35; Ohio Oil Co. v. 
Kelley, 9 Obha.Cing@t.woid, 16) OhmaGir, 
Dec. 470. 

Okl.—Farmers’ Mut. Oil Leasing 
Co. v. Bonneau, 110 Okl1. 168, 237 P 83; 
Strange v. Hicks, 78 Okl. 1, 188 P 
347; Hennessy v. Junction Oil, ete. 
Co., 75 Okl. 220, 182 P 666; New State 


Oil, etc,, Co. -v. ‘Dunn, 75 Okl. 141, 182 
P 514. 

Pa.—Aye v. Philadelphia Co., 193 
Pa. 451, 44 A 555, 74 AmSR; 696- 


Lynch v. Versailles Fuel Gas Co., 165 
Pa. 518, 30 A 984; Kunkle y. People’s 
Natural Gas) Co: 166) Pai 13383730. .A 
719, 33 LRA 847; Gibson v. Oliver, 158 
LEP COUT LGALh Oak 961; Venture Oil Co. v. 
Fretts, 152 Pa. 451, 25 A 7382; Mc- 
Knight vy. Manufacturers’ Natural Gas 
Co., 146. Pa. 185, 23 A 164, 28 AmSR 


on the part of the lessee that he will use reasonable 
diligence and good faith in exploring, developing, 
and operating the property for. oil and gas;’* and 
whatever is necessary to the accomplishment of that 


790; Springer v. Citizens’ Natural Gas 
Co., 145 Pa. 430, 22 A 986; Fennell v. 
Guffey, 139 Pa. 341, 20 A 1048; Ray v, 
Western Pennsylvania Natural Gas 
Co., 1388 Pa, 576, 20 A 1065, 21 AmSR 
922, 12 LRA 290; Westmoreland, etc., 
Natural Gas Co. v. De Witt, 130 Pa. 
235, 18 A 724, 56 LRA 7381; Galey v. 
Kellerman, 123 Pa. 491, 16 A 474; 
Bradford Oil Co. v. Blair, 113 Pa! 
83, 4.A 218, 57 AmR 442; Watson v. 
O’Hern, 6 Watts 362; Calgan v. Forest 
Oil Co., 30 PittsbLegJNS 68 [rev on 
other grounds 194 Pa. 234, 45 A 119, 
75 AmSR 695]. 

S. C.—National Light, ete., Co. v. 
Alexander, 80 S. C. 10, 61 SE 214. 

Tenn.—Petroleum Co. v. Coal, etce., 
Mfg. Co., 89 Tenn. 381, 18 SW 65. 

Tex.—Texas, etc., Coal, etc., Co. v. 
Stuard, (Civ. A.) 269 SW 482; Green- 
wood v. Helm, (Civ. A.) 264 SW 221; 
Russell v. Brooks, (Civ. A.) 254 SW 
404; Jacobs v. Robinson, (Civ. A.) 241 
SW. 241 -faff.113 Tex. 231, 254° SW 
309 VTexas » Co, ve Curry, €Civ. VAs) 
229 SW 6438; Munsey v. Marnet Oil, 
ete iCos 4 €CIv.c AL) AS IOS (6: 86-> shee INE. 
Guffey Petroleum Co, v. Oliver, (Civ. 
A.) 79 SW 884. 

W. Va.—Steel v. American Oil Dev. 
Co., 80 W. Va. 206, 92 SE 410; Grass 
v. Big Cree Dev. Co., 75 W. Va. 7 
84 SE 750, LRA1915H 1057; 
smith v. Gartlan, 45 W. Va. 27, 
SE 978, 44 LRA 107; Bluestone Coal 
Go. v. Bell, 38 W. Va. 297, 18 SE 493; 
Fleming Oil, ete., Co. v. South Penn 
Oils Cos 37 Wie Va. 645,. 17 VSE 203.- 
Mullan v. Carper, 37 W. Va. 215, 16 
SE 527; Guffy v. Hukill, 34 W.. Va. 
49, 11 SE 754, 26 AmSR 901, 8 LRA 
759; Wood County Petroleum Co. v. 
West Virginia Transp. Co., 28 W. Va. 
210, 57 AmR 659. 

Wyo.—Pacific-Wyoming Oil Co. v. 
Carter Oil Co., 31 Wyo. 452,,228 P 
284; Douglas Oil Fields v. Hamilton, 
17 Wyo. 54, 95 P 849; Phillips v. 
Hamilton, 17 Wyo. 41, 95 P 846. 

[a] Rule applied.—Where an oil 
and gas lease gives the lessee the 
right to drill and operate on paying 
the lessor one eighth of all products 
and one hundred dollars a year for 
each gas well, it is to be presumed 
that the parties contemplated the 
lessee’s reasonable effort to produce 
oil, and that if he failed and found 
gas the lease should be continued 
on payment of the amount stipulated 


for gas wells. Hennessy v. Junc- 
tion (Oil, setc., Coun, Th) JOR]. 2205 182 
P 666. f 

[b] After extension of lease.—An 


oil and gas lessee, by its election to 
continue the lease in force after the 
stipulated seven years within which 
it was required to drill for oil, is un- 
der an implied obligation to exercise 
reasonable diligence further to de- 
velop all the different tracts when- 
ever the conditions reasonably re- 
quired development to accomplish 
the purpose of the lessors in exe- 
cuting the lease, that is, to realize 
profit from any oil to be found in the 
land. Texas Conwy: Curry, (Dex Civ. 
A.) 229 SW 648. 

[c] Mere “spudding in” of an oil 
well does not keep the lease alive 
and prevent its forfeiture, even if 
considered as the commencement of 
a well, where the lessee does not 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


pa rs aie 


§§ 681-682] 


which is expressly contracted to be done under an 
oil lease is part of the contract, although not speci- 
fied,"* and when so incorporated by implication is as 
effectual as if expressed.“* The fact that the lessee 
has paid a valuable consideration for his lease does 
not relieve him of this implied obligation.**> Where, 
however, the lease expressly provides the time and 
manner of the development of the property for oil 
or gas, it excludes any implied covenant on the sub- 
ject ;*° and where it is expressly agreed that a speci- 
number of wells shall be drilled in a given 
period, there is no implied obligation to drill ‘addi- 
tional wells,’7 unless it is necessary to do so as a 
protection from operations on adjacent premises. 8 
But the fact that the lease expresses in general 
terms covenants that are usually implied adds noth- 


fied 


ing to the lessee’s obligations.7® 
What constitutes diligence. 


, The diligence re- 
quired of the lessee generally involves such a course 
of conduct on his part as operators of ordinary 
prudence would pursue, having in mind the securing 
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of the lessor.8? 
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| In determining the diligence to be exercised the les- 
see cannot regard his own peculiar interests exclu- 
sively,®! but must act for the mutual advantage and 
profit of the lessor as well as of himself ;*? and his 
judgment as to the diligence required ordinarily 
controls where he acts in good faith and not arbi- 
trarily to promote his own interest to the prejudice 


[§ 682] (3) Operation after Discovery of Oil or 
Gas—(a) In General. 
as to good faith and diligence, discussed above,** 
where the lease reserves substantial royalties or 
rentals, but is silent as to the extent of the de- 
velopment to be made, there is an implied obligation 
on the part of the lessee, after the discovery of 
oil or gas, or both, in paying quantities, to proceed 


In ‘accordance with the rules 


in good faith and with reasonable diligence fully 


of the financial benefits sought by both parties. 80 


prosecute the work with reasonable 
diligence, this being impliedly re- 
quired by the lease. Flanigan vy. 
Stern, 204 Ky. 814, 265 SW 324. 

73. Brewster v. Lanyon Zinc Co., 
140 Fed. 801, 72 CCA 213; Mansfield 
Gas Co. v. Alexander, 97 Ark. 167, 
171, 183 SW 837 [quot Cyc]; Skinner 
v. Ajax Portland Cement Co., 109 
Kani72)) 197 Pests, 876 ieit Cy.ci. 

74 ™Brewster v. Lanyon Zinc Co., 
140 Fed. 801, 72 CCA 213; Mansfield 
Gas Co. -v. Alexander, 97 Ark. 167, 
171, 133 SW 8387 [quot Cyc]; Skinner 
v. Ajax Portland Cement Co., 109 
Kan, 72, 197 P-875, 876 [cit Cyc]: 

75. Aycock vy. Reliance Oil Co., 
(Tex. Civ. A.) 210 SW 848. 

76. Ark.—Grooms vy. Minton, 158 
Ark. 448, 250 SW 543; Mansfield Gas 
wae y. Alexander, 97 Ark. 167, 133 SW 

Cal.—Becker vy. Submarine Oil Co., 
55 Cal. A. 698, 204 P 245. 

Kan.—Skinner v. Ajax Portland 
Cement Co., 109 Kan. 72; 197 'P 875, 
876 [cit Cyc]. 


Okl.—Kroeger vy. Martin, 72 Okl, 
PILH180eP* 55: 
Pa.—Greek v. Wylie, 266 Pa. 18, 


109 “A 529, 530 [eit Cyc]; Peete a va 
Emery, 128 Pa. 436, 18 “A 339. 

W. Va.—Carper v. United Fuel Gas 
COs) T8t Wa Viawt 433,589) (Shet2) mA 
L9DTA-171: 

[a] Thus, in an oil and gas lease 
for a specific term requiring the 
lessee to drill a well or pay a stipu- 
lated rental for delay, there is no 
implied covenant for diligent opera- 
tion. Carper v. United Fuel Gas Co., 
718 W. Va. 433, 89 SE 12, LRA1917A 
171 

77. Becker vy. Submarine Oil Co., 
55 Cal. A. 698, 204 P 245; Nabors v. 
Producers’ Oil Co., 140 La. 985, 74 S 
527, LRAI917D 1115; Stoddard v. 
Emery, 128 Pa. 436, 18 A 339; J. M. 
Guffey Petroleum Co. v. Jeff Chaison 
Townsite Co., 48 Tex. Civ. A. 555, 107 
SW 609. 

[a] Illustration.—Where a _ lease 
provides for the drilling of one oil 
well in eight months, and a second 
at a time not specified, there is no 
implied covenant to drill wells as 
often as is customary in the absence 
of an express contract. Stoddard v. 

- Emery, 128 Pa. 436, 18 A 339. 

78. Becker v. Submarine Oil Co., 
55 Cal. A. 698, 204 P 245; J. M. Guffey 
Petroleum Co. v. Jeff Chaison Town- 
site Co., 48 Tex. Civ. A. 555, 107 SW 
609. 

Protection from waste generally 
see infra § 684. 

79. Kellar vy. Craig, 126 Fed. 630, 
61 CCA 366. 

{a] hus, since in all oil and gas 
leases a covenant to “protect the 
lines”’ and to ‘‘well develop the land” 
is implied, the fact that such cove- 


nants are expressed in the same gen- 
eral words add nothing to the lessee’s 
obligations. Kellar v. Craig, 126 
Fed. 630, 61 CCA 366. 

80. Becker v. Submarine Oil Co., 
55° Gal. ‘A. 698, 204 P 245; Strange v. 
Hicks, 78 Okl. 1, 188 P 347; Jacob v. 
Stephenson, (Tex. Civ. A.) 254 SW 
OTERO Re ee. Taylor OSynidicate iv, 
James, (Tex. Civ. A.) 248 SW 1105. 

{a] “Reasonable  diligence’’ as 
used in an oil and gas lease, is ‘‘that 
degree of diligence which would be 
exercised by a person of ordinary 
prudence and foresight, and _ pos- 
sessed of ordinary skill and ability 
in performance of the! work usually 
or ordinarily incident to an operation 
of the character in question, under 
the same or similar circumstances.” 
Jacob v. Stephenson, (Tex. Civ. A.) 
254 SW 1117. 

[b] “Due diligence,” as used ina 
provision requiring that drilling be 
prosecuted with ‘due _ diligence,” 
means that the lessees must prose- 
cute the work continuously with la- 
bor essential to the work and for the 
speedy accomplishment of the design, 
with constancy and steadiness of 
purpose, and must expend therefor 
whatever money might be necessary 
for that purpose. R. E. Taylor Syn- 
dicatety James we (lex. Cive Al) 243 
SW 1105. J 

{c] Acts not constituting due 
diligence.—Under a lease requiring 
the drilling of a well with due dili- 
gence, the fact that a derrick and 
some material are on the ground does 
not establish the fact of prosecution 
of drilling with due diligence, where 
no work of any character is being 
done, IES . Taylor Syndicate v. 
James, (Tex. Civ. A.) 243 SW 1105. 

81. Prince v. Standard Oil Co., 147 
La. 288, 84 S 657. 

82. Goodwin vy. Standard Oil Co., 
290 Fed. 92; Becker v..Submarine Oil 
Co., 55 Cal. A. 698, 204 P 245; Prince 
v. Standard Oil Co., 147 La. 288, 84 
S 657 


83. Kan.—Hamilton Vv. Hmpire 
Gasetes Co,, 117 Kan) 215, 230) Prout 
Ohi=—Baldwin v. ‘Ohio:_Oil Co, 13 
OnseCirs Ch 519 1eOhny Cir) Deeni50. 
Pa.—Colgan v. Forest Oil Co., 194 
Pattee Ae los Mio AmiSirur 69% 
Tex.—Texas, etc., Coal, etc., Co. v. 
Stuard, (Civ. A.) 269 SW 482. 


W. Va.—Grass v. Big Creek Dev. 
Con a WiVa. 719, 84°SH 750, DRA 
1915 1057. 


See also infra § 682. 

[a] Reasons for rule.—‘‘There is 
no relation of special trust or confi- 
dence between lessor and lessee, in 
gas or oil leases, any more than in 
any other. Like all other contracting 
parties they deal at arm’s length, 
each for his own interest. So long 
as the question is one of business 


to develop the property by putting down as many 
wells as may be reasonably necessary to produce 
oil or gas for the common advantage of both the 
lessor and lessee,** and a failure to do so amounts 


judgment and management, the lessee 
is not bound to work unprofitably to 
himself for the profit of the lessor, 
and the parties must be left, as in: 
other cases, to their own ways. It 
is only when a manifestly fraudulent 
use of opportunities and control is 
shown that courts are authorized to 
interfere.’’. Colgan v. Forest Oil Co., 
ee Pa. 234, 240, 45 A 119, 75 AmSR 

[b] As to depth of test well.— 
Under contract to develop lands for 
oil, a lessee’s implied obligation is 
to exercise good faith and sound dis- 
cretion in drilling to a depth that is 
reasonably necessary to test the land. 
Texas, ete., ‘Coal, etc., Co. v. Stuard, 
(Tex. Civ. A.) 269 SW 482. 

[ec] Rule applied.—The lessor of 
an oil and gas lease cannot dictate 
the method of treating oil produced 
to make it marketable and of deter- 
mining the amount produced and 
saved, so long as the method fol- 
lowed is accurate, efficient, and fair 
to the lessor, and such that. the lessor 
receives one eighth of all oil pro- 
duced and saved, as required by the 
lease. Hamilton v. Empire Gas, ete., 
COMMAS Kam 25a92)3 0 Eo le 


84. See supra § 681. 
85. . S.—Brewster v. Lanyon 
Zine Co., 140 Fed. 801, 72 CCA 213. 


Ill.—Daughetee v. 
263 Ill. 518, 105 NE 308 [aff 181 Ill. 
A, 135]; Daughetee v. Ohio Oil Co., 
Po Ls L1dy LASS TOF 

Kan.—Howerton v. Kansas Natural 
Gas ICoyns2) Wan. B60 sh Li Sisiuse 
LRANS 46, 81 Kan. 553, 106 P 47, 
34 LRANS 34. 

Ky.—Hails v. Johnson, 204 Ky. 94, 
263 SW 679; Dinsmoor vy. Combs, 177 
Ky. 740, 198 SW 58. : 

La.—Pipes v. Payne, 156 La. 791, 
LOL) S cd4ay Caddo! Oil; sete... Conv. 
Producers’ Oil Co., 134 La. 701, 64 S 
684; Brown v. Producers’ Oil Co., 134 
La. 672, 64 S 674. 

Oh.—Harris v. Ohio Oil Co., 57 Oh. 
St. 118, 48 NE 502. 

Okl.—Strange v. Hicks, 78 Okl. 1, 
LRP 347 wiindianar Oils sete Cow wi 
eCrory, 42 Oki, 136, 140 P 610, 
Pa.—Highfield Co. v. Kirk, 248 Pa. 
19, 93 A 815; Kleppner v. Lemon, 176 
Pa. 502, 35 A 109; McKnight vy. Manu- 
facturers’ Natural Gas Co., 146 Pa. 
185, 23 A 164, 28 AmSR 790; Kennedy 
We Crawtord 138 Pa. (561, e208 Ar 198 
Adams vy. Stage, 18 Pa. Super. 308. 
Tex.—Grubb v. McAfee, 109 Tex. 
527, 212 SW 464 [rev (Civ. A.) 164 
Siw 925]; Chapman v., Ellis, (Civ. A.) 
254 SW 615; Jacobs v. Robinson, (Civ. 
JAY) 24S War24)) Lathe ll3) Mex. 231) 
254 SW 309]; Texas Co. v. Curry, 
(Civ. A.) 229 SW 643; Aycock v. Par- 
affine Oil Co., (Civ. A.) 210 SW 851, 
W. Va. —Jennings v. Southern Car- 
bon Co., 73 W. Va. 215, 80 SE 368. 
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to an abandonment of the lease,° and also renders 
the lessee liable for the resulting damages.®’ This 
obligation exists notwithstanding the lease provides 
for the sinking of but one well within a specified 
time;®® but it does not require the lessee to put 
down more wells than are reasonably necessary to 
obtain the oil of his lessor,8® or to put down wells 
that will not produce oil enough to justify the ex- 
penditure.*° 

Express covenant. Under some leases, the lessee 
is expressly required to put down wells when oil 
or gas is found in paying quantities,®*! such as on 
adjacent land.®? 

Decision as to productiveness or further drilling. 
If he acts in good faith, the lessee ordinarily is the 
judge of whether the productiveness of the property 
is sufficient to require or warrant further develop- 
ment and operations.°® But where oil or gas has 
been found in paying quantities, the question of 
what further development and exploration is re- 
quired under the lease is not subject to determina- 
tion by either of the parties alone;°* as the object 
of the operations is to obtain a benefit or profit 
for both the lessor and the lessee, neither, in the 
absence cf some stipulation to that effect, is made 
arbiter of the extent to which, or the diligence with 
which, the operations shall proceed, and both are 
bound by the standard of what is reasonabie,®® that 
is, what would be reasonably expected of operators 
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[§§ 682-683 


of ordinary prudence, having regard to the interests 
of both lessee and lessor;°® and although the lessee — 
acts in good faith, if he does not act as a reasonably 


‘prudent man in determining the extent to which 


he will develop the premises, he is liable for a 
breach of covenant.°* The question whether due 
diligence has been employed in prosecuting opera- 
tions is ordinarily a question of fact for the jury.®® 

Operation of adjoining lands. A lessee of oil 
and gas lands is entitled to any collateral or inei- 
dental advantage from his leases of adjoining ter- 
ritory and he may operate them jointly, by having 
both under one management,®® unless the wells on 
adjoining lands are being fraudulently used to drain 
the lessor’s land, in which case the courts may inter- 
feret If in such a ease the sinking of wells on 
the adjoining territory would render it necessary for 
the lessor to put down another well to save his own 
land from exhaustion, then it would be the duty of 
the lessee to put down the additional well that the 
lessor might get the proper royalty.” 

[§ 683] (b) Distinction between Oil and Gas 
In some respects the duty imposed upon 
a lessee of land to be operated for gas cannot be 
measured by the same rule that is applied in the 
case of a lease of land for oil purposes, because 
there are important differences between oil and gas, 
which make it necessary to distinguish for some 
purposes between an oil and a gas lease.* Since the 


Rea «, 


[a] MIllustration.—A provision that 
the lessee should pay fifty dollars 
per year for each gas well upon the 
leased premises during the time gas 
shall be marketed therefrom con- 
templates that other wells shall be 
drilled with reasonable diligence to 
utilize the lease and payments made 
therefor as stipulated. Wheeland v. 
Fredonia Gas Co., 82 Kan. 862, 109 P 
187; Day v. Kansas City Pipe Line 
Co., 82 Kan. 861, 109 P 186; Hower- 
ton v. Kansas Natural Gas Go., 82 
Kan. 367, 108 P 813, 34 LRANS 46, 
81 Kan. 5538, 106 P 47, 34 LRANS 34. 

[b] Where oil is not found in pay- 
ing quantities, the rule stated in the 
text does not apply. Nabors y. Pro- 
ducers’ Oil Co., 140 La. 985, 74 S 527, 
LRA1917D. 1115. 

{c] Drilling to lower sand.—A 
right vested in an oil and gas lessee 
by discovery to produce oil or gas 
in an upper sand is not lost if the 
lessee continues to drill deeper in 
search for oil or gas in a lower sand, 
although he does not find oil in the 
lower sand within the time pre- 
scribed in the lease; but, if oil or gas 
is not found in the lower sand, pro- 
duction from the upper sand cannot 
be long deferred without incurring 
the penalty of abandonment of for- 
feiture. Hastern Oil Co. v. Coulehan, 
65 W. Va. 531, 64 SE 836. 

“Paying quantities” defined 
supra § 680. 

86. Prince v. Standard Oil Co., 147 
La. 283, 84 S 657; Chapman v. Hllis, 
(Tex. Civ. A.) .254 SW 615; Texas 
Co. v. Curry, (Tex. Civ. A.) 229 SW 


see 


643. 

Abandonment generally see infra 
§§ 722-725. t , 

87. Daughetee v. Ohio Oil Co., 151 
Tl. Ay 102. 


Liability f pe ba ae generally see 
infra §§ 716, : 
BB. ‘Farris Vv. Ohio ‘Oil Co., 57 Oh. 
St. 118, 48 NE 502, But see Colgan 
v. Forest Oil Co. 194 Pa. 234, 45 A 
119, 75 AmSR 695 (holding that a 
lessee of oil lands, who has expressly 
covenanted only to put down one oil 
well on the premises, and who has 
put down several on one side of the 
jands, cannot be compelled, under 
any implied covenant, to put down 
a well on the other half, or to sur- 


render such half, unless it is clearly 
shown that he is not acting in good 
faith on his business judgment, but 
fraudulently, with an intention .to 
obtain a dishonest advantage). 

ie Adams vy. Stage, 18 Pa. Super. 
308. 

$0. Brewster v. Lanyon Zinc Co., 
140 Fed. 801, 72 CCA 213; Adams v. 
Stage, 18 Pa. Super. 308. 

91. Osburn vy. Finkelstein, 189 Ind. 
90, 126 NE 11; Lacer v. Sumpter, 198 
Ky. 752, 249 SW 1026; Aycock v, 
Paraffine Oil Co., (Tex. Civ. A.) 210 
SW 851. 

92. Aycock v. Paraffine Oil Co., 
supra. 

93. Osburn y. Finkelstein, 189 Ind. 
90, 126 NE 11; Gilbert v. Bolds, 62 
Indy FAy 5957+ 03, INDE 379s Caddo; Oil 
ete., Co. v. ‘Producers’, Oil, Co., 134 
La. 701 64 S 684; Zeller v. Book, 
TOn Cir, iets AN Se 429, (28: (Obs we im 
Ct. 119; Masterson v. Amarillo Oil 
Co., (Tex. Civ, A.) 253 SW 908. 

{a] Ultimate determination with 
court.—While primarily the question 
of the expediency of further develop- 
ing land on which oil has been found 
in paying quantities is to be deter- 
mined by the lessee, the ultimate de- 
termination of the lessee’s obliga- 
tion rests with the court. Caddo Oil, 
ete.,,Co. v. Producers’ Oil Co., 134 La. 
701, 64 S 684. 

Production of oil and gas in paving 
quantities as condition of continu- 
amce of lease see supra § 671. 

94. Brewster v. Lanyon Zine Co., 
140 Fed. 801, 72 CCA 213. 

95. Brewster v. Lanyon Zinc Co., 
supra; Prince v. Standard Oil .Co., 
147 La. 288, 84 S 657; Donaldson vy. 
Josey Oil, Co,; 106 OKI. 11,232 P 821: 
Pelham Petroleum Co, v. North, 78 
Okl. 39, 188 P 1069; Strange v. Hicks, 
78 Okl. 1, 188 P 347; Paraffine Oil Co. 
v. Cruce, 63 Okl. 95, 162 P 716; Jen- 
nings v. Southern Carbon Co., 73 W. 
Va. 215, 80 SE (368. 

96. Brewster v. Lanyon Zine Co., 
140 Fed. 801, °72 CCA 213; Prince vy: 
Standard Oil Co., 147 La. 283, 84 S 
657; Donaldson v. Josey Oil Co. 106 
Okl. 11, 232 P 821; Pelham Petroleum 
Co. v. North, 78 Okl. 39, 188 P 1069; 
Indiana Oil, ete., Co. v. McCrory, 42 
Okl. 136,.140 P 610. 

{a] The rule as to diligence 


stated.—‘“‘The large expense incident 
to the work of exploration and de- 
velopment, and the fact that the 
lessee must bear the loss if the op- 
erations are not successful, require 
that he proceed with due regard to 
his own interests, as well as those of 
the lessor. No obligation rests on 
him to carry the operations beyond 
the point where they will be profit- 
able to. him, even if some benefit to 
the lessor will result from them. It 
is only to the end that the oil and 
gas shall be extracted with benefit 
or profit to both that reasonable 
diligence is required. Whether or 
not in any particular instance such 
diligence is exercised depends upon 
a variety of circumstances, such as 
the quantity of the oil and gas capa- 
ble of being produced from the 
premises, as indicated by prior ex- 
ploration and development, the local 
market or demand therefor or the 
means of transporting them to mar- 
Ket, the extent and results of the 
operations, if any, on adjacent lands, 
the character of the natural reser- 
voir—whether such as to permit the 
drainage of a large area of each well 
——and the usages of the business. 
Whatever, in the circumstances. 
would be reasonably expected of op- 
erators of ordinary prudence. havinge 
regard to the interests of both the 
lessor and the lessee, is what is re- 
quired. A plain and substantial dis- 
regard of this requirement consti- 
tutes a breach of the covenant for 
the exercise of reasonable diligence.” 
Brewster y. Lanyon Zine Co., 140 
Hed.si8017 iSite an CoA. 21a. 
97. Daughetee v. Ohio Oil Co., 263 
Taba 105 NE 308 [aff 181 Ill. A. 
98. Lane v. Gordon, 18 App. i 
438, 46 NYS 57. nna 
99. Colgan v.: Forest Oil Co., 194 - 
Pa, 234, 45 A 119, 75 AmSR 695. 

1. Colgan v. Forest Oil,Co,, supra. 

Protection from waste generally 
see infra § 684. : 

2. Colgan v. Forest Oil Co., 194 
Pa. 234, 45 A 119, 75 AmSR 695. 

Protection from waste generally 
see infra § 684. 

3. McKnight v. Manufacturers’ 
Natural Gas Co., 146 Pa; 185, 23 A 
164, 28 AmSR 790. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§§ 683-685] 


product of a gas well can only. be transported to a_ 


market when the volume and pressure are sufficient, 
the sinking of another well on the premises leased 
may have the effect of so reducing the pressure of 
a producing well on the same premises as to make 
the product valueless.t | Where the amount of gas 
used by the lessee’s customers varies, he is not 
required to operate all of his wells at full capacity 
at all times,® but may operate them so that each 
shall furnish its proportion of gas.® 
[§ 684] (4) Protection from Waste; Offset Wells.’ 
There is an obligation on the lessee, either with or 
without a covenant to that effect, to exercise rea- 
sonable diligence to protect the leased premises from 
waste caused by drainage of oil or gas by outside 
wells,® and this duty requires prompt action where 
such outside wells are in existence at the time the 
lease is entered into. In accordance with this 
duty, if the lessee holds two adjoining tracts, he 
eannot collusively drill a well so as to drain, the 
oil of one of the tracts to the detriment of the 
other.t° This obligation, however, when implied is 
merely a general duty,! and in the absence of fraud 
or bad faith, a breach thereof occurs only where 
the absence of such diligence on the part of the les- 
see is both certain and substantial, in view of the 
actual circumstances at the time.?” 
» Offset wells. In fulfillment of this obligation it 
is the duty of the lessee to exercise reasonable dili- 
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gence and care, that is, such diligence and care as 
an ordinarily prudent person engaged in the same 
business under the same circumstances would exer- 
cise,1® to drill offset wells to prevent drainage of 
the oil or gas to adjacent wells,** particularly on 
a demand by the lessor, accompanied by a notice 
that the lessor will not receive further rentals and 
will declare a forfeiture for delay;'® and in order 
to recover for a failure to drill such wells, it is 
not necessary to prove that the lessee acted fraudu- 
lently.1° This duty, however, does not arise until 
after operations under the lease have commenced,** 
unless there is an express provision in the lease: 
which requires drilling to commence at an earlier 
date under certain conditions on adjoining prop- 
erty;'® and it has been held that, where the lease 
provides for a stipulated rental for a delay in drill- 


“ing, there is no implied covenant to drill offset 


wells during the period of postponement.19 Subject 
to these rules it is within the sound judgment of 
the lessee to determine when and where the offset 
wells shall be drilled,?° or whether they shall be 
drilled at all,?* and it has been held that in the 
absence of fraud his determination of the questions 
is conclusive.?? 

[§ 685] (5) Time of Exploration or Develop- 
ment?*—(a) In General. Where the lease requires 
the exploration and development to be done within 
a specified time, time is of the essence of the con- 


4 McKnight v. Manufacturers’ 
Natural Gas Co., supra (holding that 
there was no implied covenant in a 
gas lease that the lessee would put 
down other wells in addition to one 
which he has sunk and found to be 
productive, but which he has been 
compelled to abandon on the happen- 
ing of an accident thereto). | 

5. Clear Creek Oil, etc., 
Bushmaier, 165 Ark. 303, 264 

6. Clear Creek Oil, etce., 
Bushmaier, supra. 

7. Cross references: 
Liability of tenant for waste gener- 

ally see Waste [40 Cyc 512]. 
Opening or working mines on leased 

land as waste see Waste [40 Cyc 

506]. 

Statutory regulation as to waste from 
operation in general see infra 

§ 787. 

8 U. S—Brewster v. Lanyon Zinc 
Co., 140 Fed. 801, 72 CCA 213. 

Ark.—Blair v. Clear Creek Oil, etc., 
Co., 148 Ark. 301, 230 SW 286. __ 

Ky.—Union Gas, etc., Co. v. Diles, 
200 Ky. 188, 254 SW 205; Hughes v. 
Busseyville Oil, etc. Co., 180 Ky. 545, 
203 SW_515. 

Oh.—Harris v. Ohio Oil Co., 57 Oh. 
St. 118, 48 NE 502. 

OklI.—Junction Oil, ete. Co. v. 
Pratt, 99 Okl. 14, 225 P 717; Pelham 


CO.PEY. 
SW 830. 
Co. v. 


Petroleum Co. v. North, 78 Okl. 39, 
188 P 1069. 

Pa.—Kleppner v. Lemon, 176 Pa. 
502, 35 A 109. 


Tex,.—Texas Co. v. Ramsower, (Civ. 
A.) 255 SW 466; Texas Pac. Coal, 
etc., Co. v. Barker, (Civ. A.) 252 SW 
809; Humble Oil, etc., Co. v. Strauss, 
(Civ, A.) 248 SW_528; J. M. Guffey 
Petroleum Co. v. Jeff Chaison Town- 
site Co., 48 Tex. Civ. A. 555, 107 SW 

09. 
iy [a] There is an implied covenant 
on the part of the lessee to protect 
the land, at least from wells drilled 
by the lessee on adjoining property, 
which will necessarily draw the oil 
or gas from the lessor’s land. Blair 
v. Glear Creek Oil, etc., Co., 148 Ark. 
301, 230 SW 286. 

[b] A stipulation to protect the 
side lines in case oil is found in 
paying quantities places upon the 
Jessee the same obligation to protect 
the lessor’s land from actual or 
threatened drainage that the courts 
have placed upon the lessee in the 
absence of such a Stipulation, Pel- 


ham Petroleum Co. v. North, 78 Okl. 
39. LISP BLO69: 

[c] Extent otf duty.—Where the 
lease requires the lessee to protect 
the tract against “all offset wells” 
drilled on adjacent property, the 
lessor’s obligation to protect is not 
limited: to protection from adjacent 
draining wells, which are drilled 
after the execution and delivery of 
the contract but extends to all wells, 
whether drilled prior to or after the 
execution of the contract. Texas 


Pac. Coal, etc., Co. v. Barker, (Tex. 
Civ. A.) 252 SW 809. 
9. McComber v. Kellerman, 162 


Cal. 749, 124 P 431; Texas Pac. Coal, 
etc., Co. v. Barker, (Tex. Civ. A.) 252 
SW 809. 

{a] Thus, where a gas and oil 
lease obligated the lessee to begin a 
well within thirty days, and the tract 
was completely surrounded by pro- 
ducing wells at the date of the con- 
tract, a provision requiring the lessee 
to protect the tract against “all offset 
wells” drilled on adjacent property 
meant particularly wells already in 
existence, the short time for begin- 
ning the wells accentuating the fact 
that the land was already being 
drained and that prompt action was 
necessary. Texas Pac. Coal, ete., Co. 
v. Barker, (Tex. Civ. A.) 252. SW 
809. 

10. Barnard v. Monongahela Natu- 
ral:Gas Co., 216 Pa. 362, 65 A 801. 


11. Union Gas, ete., Co. v. Diles, 
200 Ky. 188, 254 SW 205. 
12. Goodwin v. Standard Oil Co., 


290 Fed. 92. 

13. J. M. Guffey Petroleum Co. v. 
Jeff Chaison Townsite Co., 48 Tex. 
Civ. A. 555, 107 SW 609. 

14. U.S.—Goodwin v. Standard Oil 
Co., 290 Fed. 92. 

Ky.—Union Gas, etce., Co. v. Diles, 
200 Ky. 188, 254 SW 205; Hughes v. 
Busseyville Oil, etce., Co., 180 Ky. 545, 
203 SW 515. 

Okl.—Junction Oil, etic., Co. v. 
Pratt, 99 Okl. 14, 225 P 717; Pelham 
Petroleum Co. v. North, 78 Okl. 39, 
188 P 1069; Eastern Oil Co. v. Beatty, 
THAOKI. 275, 177 P 104. 

Tex.—United North, etc., Oil Co., 
Inc. v. Meredith, (Civ. A.) 258 SW 
550; Texas Co. v. Ramsower, (Civ. 
A.) 255 SW 466; J. M. Guffey Pe- 
troleum Co. v. Jeff Chaison Townsite 
Co., 48 Tex. Civ. A. 555, 107 SW 609. 

W. Va.—Carper v. United Fuel Gas 


Co., 78 W. Va. 433, 89 SE 12, LRA 
L9LTAY ETA. 

{a] Thus a stipulation requiring 
the lessee to ‘protect the side lines 
in case oil is found in paying quan- 
tities” requires the lessee to drill 
an offset well if oil is found on ad- 
jacent land near the boundary of the 
lessor’s land in quantities paying a 
reasonable profit on the whole ex- 
penditure, including the cost of drill- 
ing aug pos nee well. Pelham 

etroleum Co. v. North, 78 : 
188 P 1069. ane 

[b] Not specific duty.—The im- 
plied obligation of a lessee to protect 
the leased premises from drainage 
of oil and gas through adjoining 
wells is not a svecific duty to drill 
offset wells, where the wells on ad- 
joining property are within any 
named distance of the property line, 
nor does it require him to drill an 
offset well with diligence, or provide 
that his failure to do so shall auto- 
matically result in cancellation of the 
lease. Union Gas, etc., Co. v. Diles, 
200 Ky. 188, 254 SW 205. 

_ 49: Carper v. United Fuel Gas Co., 
top eee Va. 433, 89 SE 12, LRA1917A 

16. Goodwin v. Standard Oil Co., 
290 Bed. 92; Texas Co. v. Ramsower, 
(Tex. Civ. A.) 255 SW 466. 


17.': Humble, “Oils! ‘ete; 4Cos) WV. 
Strauss, (Tex. Civ. A.) 243 SW 528. 
18. Humble Oil, ete, Co. v. 


Strauss, supra. 

19. Stanley v. United Fuel Gas 
Co., 78 W. Va. 793, 90 SE 344; Carper 
v. United Fuel Gas Co., 78 W. Va. 433, 
89 SE 12, LRAI917A 171. 

20. Union Gas, ete., Co. v. Diles, 
200 Ky. 188, 254 SW 205, 

21. Becker v. Submarine Oil Co., 
55 Cal. A. 698, 204 P 245; Union Gas, 
ote Co. v. Diles, 200 Ky. 188, 254 SW 

[a] Matters to be considered.—In 
determining whether or not other 
wells should be drilled, consideration 
must be given to the result of opera- 
tions on adjacent premises, extent 
of subterranean oil reservoir, contour, 
quantity, quality, etc. Becker vy. Sub- 
aoe Oil Co., 55 Cal. A. 698, 204 P 


22. Union Gas, etc., Co. v. Diles, 
200 Ky. 188, 254 SW 205. ; 
23. Under provision for option to 
peat or pay rent see infra §§ 688, 
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tract;24 and there must be at least a substantial 
compliance with the terms of the lease as to the 
time of commencing to drill,?> or of completing 
a well or wells,2° unless the time has been ex- 
tended,?? or unless such commencement or comple- 
tion is prevented by unavoidable delay, if such delay 
is authorized by the lease,?® or unless the lessee 
is prevented by the lessor from commencing the 
work within the stipulated time, in which case he 
is entitled to additional time equal to that lost.?® 
It is usually regarded as a sufficient compliance 


24. U. 
(2a) 279, z 

Kan.—Ringle v. Quigg, 74 Kan. 581, 
ty a Sa 

Ky.—Flanigan v. 204 Ky. 
814, 265 SW 324, 

La.— Woodley v. Hollingsworth, 
154 La. 686, 98 S 87; Texala Oil, etc., 
Co. v. Caddo Mineral Lands Co., 152 
La. 549, 98 S 788; Murray v. Barn- 
hart, 117 La. 1023, 42 S 489. 

Mont.—Thomas v. Standard Dev. 
Co., 70 Mont. 156, 224 P 870. 

Okl.—Garfield Oil Co. v. Champlin, 
108 Okl. 209, 229 P 824; McKinlay v. 
Feagins, 82 Okl. 193, 198 P 997; EHast- 
ern Oil Co. v. Smith, 80 Okl. 207, 195 
P 773; Garfield Oil Co. v. Champlin, 
78 Okl. 91, 189 P 514. ; 

Tex.—Miller v. Deahl, (Civ. A.) 239 
SW 679. But see DeFlores v. Smith, 
(Civ. A.) 236 SW 505 (where the 
main purpose of an oil lease as ex- 
pressed therein was to require due 
diligence in development within the 
two years it was to remain in force, 
unless the lessee paid a rental to de- 
fer for three months the period of 
one year for commencing a well and 
further payments every three months 
for further extensions, time was not 
of the essence of the contract). 

W. Va.—Ohio Fuel Oil Co. v. Green- 
leaf, 84 W. Va. 67, 99 SE 274; Wester- 
man v. Dinsmore, 68 W. Va. 594, 71 
SE 250. 

[a] Illustrations.—(1) <A _ lease 
which requires the lessee to com- 
mence drilling to a certain depth 
within sixty days, and within one 
year to drill a well to a deep stratum 
of oil, makes time of the essence of 
the stipulation to drill the deep well 
and for the development of the prop- 
erty in general. Texala Oil, etc., Co. 
v. Caddo Mineral Lands Co., 152 La. 
549, 93 S 788. (2) A lease expressly 
providing that rights shall terminate 
if no well is drilled within a fixed 
period, unless a stated sum is paid 
or tendered before the expiration of 
such period, makes time of the es- 
sense of the contract. Garfield Oil 
ta v. Champlin, 78. Okl. 91, 189 P 

{[b] The court cannot substitute 
its own judgment, as to what is rea- 
sonable, where the parties themselves 
have provided the measure of dili- 
gence. Taylor v. Stanley, 4 F. (2d) 


279. 
25. Ark.—Hughes v. El Dorado 
342, 254 SW 


S.—Taylor v. Stanley, 4 F. 


Stern, 


Union Oil Co., 160 Ark. 
663; Grooms v. Minton, 158 Ark. 448, 
250 SW 543. 

Cal.—McComber vy, Kellerman, 162 
Cal. 749, 124 P 481. 

Kan.—Ray v. Brush, 112 Kan. 110, 
210 P 660; Ringle v. Quigg, 74 Kan. 
Ooi5 187 pew 24. 

Ky.—Flanigan v. 204 Ky. 
814, 265 SW 324. 

La.—Cooke v. Gulf Refining Co., 
127 a. 592, 53 S 874. 

Okl.—Cromwell v. Lewis, 
Bowe cic ou ee OFOIL 5 
First Nat. Bank, 81 Okl. 
1038. 


Stern, 


98 Okl 
Smith v. Anadarko 
228, 198 P 


Pa.—Cleminger v. Baden Gas Co., 
159 Pa. 16, 28 A 298; Washington 
Natural Gas Co. v. Johnson, 123 Pa. 
576, 16 A 799, 10 AmSR 553. 


Tex.—Hall vy. McClesky, (Civ. <A.) 
228 Sw 1004. . 
Wyo.—Fast v. Whitney, 26 Wyo. 


433, 187 P 192. 
Ont.—Lang v. Provincial Natural 
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Gas) etel (Co.. 17 MOnti Es 4262,,012 
OntWR 671. 
[a] Particluar covenants con- 


strued.—(1) Where a lease contains 
a covenant to commence a gas well 
at a stated time, and provides that, 
if gas is found in sufficient quanti- 
ties, a certain sum shall be paid with- 
in sixty days after the completion of 
the well, the breach of the covenant 
is complete on failure to commence 
the well at the stipulated time, and 
is not delayed until sixty days after 
the time fixed for completion. Wash- 
ington Natural Gas Co. v. Johnson, 
123 Pa. 576, 16 A 799, 10 AmSR 553. 
(2) Where a lease provides for a 
forfeiture unless a well is drilled 
through a certain sand within a 
specified time, the lessee is not re- 
quired to drill below such sand in 
search of a new sand, but his con- 
tract has been complied with when 
he has drilled through the specified 


sand. Papoose Oil Co. v. Swindler, 
95 Okl. 264, 221 P 506. 
[b] Provision for “suspension” no 


excuse.—A provision that the lessee 
might ‘‘suspend” drilling when the 
price of oil went below a certain 
price a barrel, it being below that 
price when the lease was executed, 
does not authorize a failure to com- 
mence drilling. McComber v. Kel- 
lerman, 162 Cal. 749, 124 P 4381. 

[ec] Drilling before lease executed. 
—The drilling of an oil well by a 
prospective lessee, while the lease is 
under consideration by the prospec- 
tive lessor, does not fulfill the stipu- 
lation that the lessee shall drill a 
well thirty days after the making of 
the lease when the lease is signed 
after the well has been drilled. Cooke 
v. Gulf Refining Co., 127 La. 592, 53 
S 874. 

26. U. S.—Brewster v. Lanyon 
Zine Co., 140 Fed. 801, 72 CCA 213; 

Kan.—Waters v. Hatfield, 107 Kan. 
136, 1910 <P) 599. 

La.—Texala Oil, etc., Co. v. Caddo 
queerel Lands Co,, 152 La. 549, 93 
S 788. 

@h.—Detlor v. Holland, 57 Oh. St. 
492, 49 NE 690, 40 LRA 266; Thomas 


v. Kirkbride, 15 Oh. Cir. Ct. 294, 8 
Oh. Cir. Dec. 181. 

Tex.—Hall v. McClesky, (Civ. <A.) 
228 SW 1004. 

[a] Construction of particular 


leases.—(1) A written instrument 
duly executed as follows: “Do hereby 
grant unto second party, their heirs 
and assigns, the sole right to pro- 
duce petroleum and natural gas from 
the following named tract of land 

. Specifically granting to said sec- 
ond party for and during the term of 
ninety (90) days from this date and 
as much longer as oil and gas is 
found, operated and produced in pay- 
ing quantities, with the exclusive 
right to drill and operate oil and gas 
wells’ was only a grant of the sole 
right to ‘produce petroleum and 
natural gas for the term mentioned, 
and upon failure to drill one paying 
well within ninety days there was no 
right to drill thereafter. Detlor v. 
Holland, 57 Oh. St. 492, 49 NE 690, 
40 LRA 266. (2) Where a lessee of 
oil lands agrees to complete four 
wells the second year, two of them 
the first six months, and two of 
them the last six months, the com- 
pletion of four wells during the sec- 
ond year is such a substantial com- 
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with such requirement for the lessee to begin opera- 
tions in good faith at any time within the period 
fixed therein within which to commence work,*’ even 
on the last day of the time fixed.*t Where the lease 
is not dated, the period within which the operations 
are to commence begins to run from the time when 
the lease is executed and delivered;*? and where 
the commencement of oprations depends upon the 
selection of a location by the lessor, the lessee can- 
not be placed in default for not drilling until after 
the lessor has made such selection.** 


If the lessee is 


pliance with the provisions of the 
lease aS will defeat a _ forfeiture. 
Thomas v. Kirkbride, 15 Oh. Cir. Ct. 
294, 8 Oh. Cir. Dec. 181. (3) Where 
an oil and gas lease gave the lessee 
two years to drill a well and stipu- 
lated that if no well was drilled be- 
fore the expiration of that period the 
time for drilling could be extended 
by the lessee paying a specified an- 
nual rental from the expiration of 
the second year until the well was 
drilled, but provided that if no well 
was drilled within five years the 
lease was to be void, the diligence 
to be exercised by the lessee for five 
years was defined and a well having 
been drilled during the fifth year 


‘and the stipulated rental paid an- 


nually after the expiration of the 
second year until the well was 
drilled, the lease was. not voidable 
because no other wells were drilled 
during the five-year period. Brewster 
v. Lanyon Zine Co., 140 Fed. 801, 72° 
CCA 213, 

joa See supra § 673; infra §§ 688- 


28. Hughes v. El Dorado Union 
Oil Co., 160 Ark. 342, 254 SW _ 663; 
wae v. Hatfield, 107 Kan. 136, 190 


iz) E 

29. Stahl v. Van Vleck, 53 Oh. St. 
136, 41 NE 35; Heard v. Pratt, (Tex. 
Civ. A.) 257-SW 660. 

[a] The time for which the les- 
see is wrongfully enjoined by the 
lessor from operating wells on the 
land should not be computed in de- 
termining the term for which the 
lease was to run, and he is entitled 
at the close of the litigation to as 
much time to perform his contract 
as remained of his term when he was 
first enjoined. Stahl v. Van Vleck, 
53 Oh. St. 186, 41 NE 35. 

Excuses for breach of obligations 
generally see infra § 692. 

30. Lester v. Mid-South Oil Co., 
296 Fed. 661; Washburn vy. Gillespie, 
261 Fed. 41, 171 CCA 687 [certiorari 
den 252 U. S. 587 mem, 40 SCt 396 
mem, 64 L. ed. 724 mem]; Grooms v. 
Minton, 158 Ark. 448, 254 SW 543: 
Ringle v. Quigg, 74 Kan. 581, 87 P 
724; Texas Pac: Coal, etc., Co. v.. Pat- 
ton, (Tex. Commn. A.) 238 SW 202 
[mod (Civ. A.) 225° SW 857, and reh 
den (Commn. A.) 240 SW 3031. 

31. Lester v. Mid-South Oil Co, 
296 Fed. 661; Duffield v. Russell, 19 
Oh. Cir. Ct. 266, 10 Oh: Cir. Dec. 472; 
Henderson v. Ferrell, 183 Pa. 547, 38 
A 1018; Forney v. Ward, 25 Tex. Civ. 
A, 448, 62 SW 108. 

[a] TNllustration.—Where a _ lease 
for five years provides in the de- 
velopment clause that the lease shall 
terminate “if no well be commenced” 
on or before certain semiannual 
dates, “unless” rentals are paid, it 
does not expire, where a well is com- 
menced on the last day of the term of 
the lease, and is thereafter pushed 
to completion and production, the 
lease being ambiguous as regards 
termination, thus requiring the de- 
velopment clause to be harmonized 
with the term clause. Lester v. Mid- 
South Oil Co., 296 Fed. 661. 

32. Ray v. Brush, 112 Kan. 110, 
210 P 660; Bettes v. Mid-Texas Pe- 
peoleNm Co. Dex. Civ. Asnaaton Si 

53. 

33. McKnight v. Manufacturers’ 
Natural Gas Co., 146 Pa. 185, 23 A 
164, 28 AmSR 790. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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required to complete a certain number of wells 
within a designated period after the completion of 
the first paying well, the obligation to continue to 
drill wells is fixed when the first well proves to be 
a paying one,** and not before that time.*® 

What acts will constitute 
the commencement or beginning of a well or opera- 
tions, within the meaning of such leases, 
trolled largely by the general understanding among 
persons engaged in the same business;?* and al- 
though it has been held that there must be some 
breaking of the ground,’ it is generally a question 
of fact to be determined from the facts and cir- 


‘*Commencement.’’ 


cumstances of each case.38 


A ‘‘completed’’ well in this connection means a 
well finished or sunk to the depth necessary to find 
oil,*® or to such a depth, as, in the absence of oil, 
precludes a probability of finding it at a further 
It ordinarily means a well drilled to the 
depth of the formation or sand in which oil in the 


depth.*° 


34. Monaghan v. Mount, 36 Ind. A. 
188, 74 NE 579. 

35. Manhattan Oil Co. v. Carrell, 
164 Ind. 526, 73 NE 1084; Bryant v. 
Morgan, 34 PittsbLegJNS (Pa.) 53. 

[a] Tllustration.—A provision in 
an Oil lease that after the completion 
of the first well the lessee shall drill 
a specified number of wells in case 
oil shall be found in paying quanti- 
ties does not mean that, if the oil 
is found in the test of the first well 
in a sufficient quantity to be a profit, 
however small, in excess of the cost 
of producing it, excluding the cost of 
drilling the well and of equipment, 
then oil is found in paying quanti- 
ties within the meaning of the con- 
tract, but means that additionai wells 
are to be drilled only in case oil is 
found in such quantities as will, 
taken in connection with other condi- 
tions, induce ordinarily prudent per- 
sons in a like business to expect a 
reasonable profit on the whole sum 
required to be expended, and whether 
oil is found in paying quantities is 
to be exclusively determined by the 
operator acting in good faith. Man- 
hattan Oil Co. v. Carrell, 164 Ind. 526, 
73 NE 1084. 

36. Forney v. Ward, 25 Tex. Civ. 
A. 443, 62 SW 108. 

37. Solberg v. Sunburst Oil, etc., 
Co., (Mont.) 235 P 761; Lang v. Pro- 
vincial Natural Gas, etc., Co., 17 Ont. 
L. 262, 12 OntWR 671. 

{al “Commence drilling’ opera- 
tions,” in an oil and gas lease re- 
quiring the lessee to commence drill- 
ing operations for oil within a period 
of eight months, means the first 
movement of the drill in penetrating 
the ground. Solberg v. Sunburst Oil, 
etc., Co., (Mont.) 235 P 761. 

[b] The phrase “spudding in.’ as 
employed and understood by oil op- 
erators, denotes the first abrasion of 
the soil by the drill, or that of the 
first entrance of drill into ground, 
Solberg v. Sunburst Oil, etc., Co., 
(Mont.) 235 P 761. 

38. Oh.—Duffield v. Russell, 19 Oh. 
Cif eCt? 2663502 Ohi “Cir, "Dee! » 47:2" 

Okl.—Cromwell v. Lewis, 98 Okl. 
Sot owen Pivowl. 

Pa.—Henderson vy. Ferrell, 183 Pa. 

A.) 


547, 38 A 1018. 

Tex.—Terry v. Texas Co., (Civ. 
228 SW 1019; McCallister v. Texas 
Co., (Civ. A.) 223 SW 859; Forney v. 
Ward, 25 Tex. Civ. A. 443, 62 SW 108. 

W. Va.—Fleming Oil, ete. Co. v. 
South Penn Oil Co., 37 W. Va. 645, 
17 SE 208. 

fa] Acts held _ sufficient. — (1) 
Where the lessee selects the location 
of an oil well and hauls derrick. tim- 
bers to the Site, and selects and pro- 
vides a water supply for drilling pur- 
poses, there is a “beginning of opera- 
tions for the drilling of a well for 
oil’ within the meaning of a_ lease 
requiring such operations to be begun 
within a certain time. McCallister v. 
Texas Co., (Tex. Civ. A.) 223 SW 
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pumping?” 


is con- 


he sees 


case.** 


859. (2) Placing timber for the erec- 
tion of a derrick and machinery in- 
cluding a boiler on the ground where 
the oil well is to be drilled is suffi- 
cient. Terry v. Texas Co., (Tex. Civ. 
A.) 228 SW 1019. : 

39. Hall v. McClesky, (Tex. Civ. 
A.) 228 SW 1004; Frost v. Martin, 
(Tex. Civ. A.) 203 SW 72. 

40. Hall v. McClesky, (Tex. Civ. 
A.) 228 SW 1004; Frost v. Martin, 
(Tex. Civ. A.) 203 SW 72. 

41. Southern Oil Co. v. Frazier, 206 
Ky. 739, 268 SW 343; Kelley v. Ivy- 
ton Oil, etc., Co., 204 Ky. 804, 265 SW 
3093; Unity, Oil Con vVerHilly 200 AKy: 
651, 255 SW 151; Kies v. Williams, 
190 Ky. 596, 228 SW 40; Twin States 
Oil Co v. Westerly Oil Co., 93 Okl. 
297, 220 P 839. But see Sugg v. Wil- 
liams, 191 Ky. 188, 229 SW 72 (hold- 
ing that the lessor in an oil lease 
being ‘entitled to rentals or royalty, 
the drilling of a dry well, although 
into oil-bearing sands, will not be 
considered a completed well within 
the provision of the lease requiring 
the lessee, if a well is not completed 
within a year, thereafter to pay a 
rental to extend the lease). 

{al A well producing oil or gas 
or both, whether in paying quantities 
or not, is Sufficient to prolong the 
life of a lease for the initiative pe- 
riod of contract, subject only to rea- 
sonable diligence and good faith in 
exploring property to obtain these 
elements in paying quantities. Mur- 
phy v. Garfield Oil Co., 98 Okl. 273, 
225: P6776; 

42. Taylor v. Stanley, 4 F. (2d) 
279; Twin States Oil Co. v. Westerly 
Oil Co., 93: Okl. 297, 220 P 839. -But 
see Unity Oil Co. v. Hill, 200 Ky. 651, 
255 SW 151 (the drilling of a well 
into the oil-bearing sands wiil be 
regarded as a completed well, for the 
purpose of avoiding the cancellation 
of a lease, relieving the lessee of 
liability to pay rent, although the 
well is not “shot,” because there is 
no pipe line established near the well, 
and the shooting could not be rea- 
sonably expected to make it a pro- 
ducing well). 

fa] An oil well, which starts as 
gusher, but immediately sands up 
and spouts mud and water, and is 
bailed and pumped until it produced 
sixty barrels per day, and then de- 
clines, necessitating sidetracking and 
redrilling, is not ‘‘completed,’” with- 
in a requirement that a new well be 
commenced within sixty days of com- 
pletion of the well, notwithstanding 
the well had been reported as com- 
pleted to department of conservation 
of the state and the drilling ma- 
chinery removed. Taylor vy. Stanley, 
aw (2d) 27:92 

[b] Rule applied.—A requirement 
to commence a new well within sixty 
days of the completion or abandon- 
ment of an old well means that the 
well shall become a paying oil ‘pro- 
ducer or be a failure before the com- 


'[§ 686] (b) Reasonable Time. 
lease expressly fixes the period for the commence- 
ment or completion of operations,** there is an im- 
plied obligation that the work of exploration and 
development shall be commenced or done within a 
reasonable time;** and during such reasonable time 
the lessee is entitled to the same protection at law 
and in equity as is given to one whose prospecting 
period is definitely fixed.*® 
that the lessee has an option to drill at any time 
fit,4® but what is a reasonable time depends 
upon the facts and circumstances of the particular 
Under some leases, even though it is for a 
fixed period, the lessee is entitled to a reasonable 
time after the expiration of the lease in which to 
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particular district is usually and commonly found, 
whether found or not;*! and includes the ‘ 
ing’’ of the well after such depth has been reached, 
so that the oil may flow by its own force or by 


Pil aaien 


Except where the 


This does not mean 


mencement of a new one is required. 
but the fact that the well subse- 
quently fails to produce in paying 
quantities, notwithstanding further 
work to restore it or prove its fail- 
ure, will not necessarily mean that it 
has not been completed. Taylor v. 
Stanley, 4 F. (2d) 279. 

158 Ark. 


43. Grooms vy. Minton, 
448, 250 SW 543. See generally supra 
Guffey, 202 


§ 685. 

44 U. S—Smith v. 

Fed. 106, 120 CCA 436 [rev on other 
grounds) 237% Us SX 101, 20% saiSCt 
526, 532, 59 L. ed. 856, 8661; Logan 
Natural Gas, ete., Co. v. Great South- 
ern Gas, etc., Co., 126 Fed. 623, 61 
CCA 359. . 

Ind.—Consumers’ Gas Trust Co. v. 
Littler, 162 Ind. 320, 70 NE 363; In- 
diana Natural Gas, ete., Co. v. Gani- 
ard, 45 Ind. A. 613, 91 NE 362; Erie 
Crawford Oil Co. v. Meeks, 40 .Ind. 
A. 156, 81° NE 518. 

Kan. Ray Ve Brush, lize ian wer): 


210 P 660; Cole v. Butler, 103 Kan. 
419) 173 Pp 978; Mills v. Harts, 77 
Kan. 218, 94 P 142. 

La.—Woodley v. Hollingsworth, 
154 La. 686, 98 S 87. 

Okl.—New State Oil, etce., Co. v. 
Dunn, 75 Okl, 141, °182) Pe) 5Ai47 


Pa.—Burgan v. South Penn Oil Co., 
248 Pa. 128, 89 A 823. 

Tex.—Smith v. Carpenter, (Civ. A.) 
257 SW 637; Burt v. Deorsam, (Civ. 
A.) 227 SW 354, 358 [cit Cyc]. 

Ww. Va.—Eclipse Oil Co. v. South 
pees OLIN CoFOATOWR Varieay 345s 


Wyo.—Barquin v. Hall Oil Co., 28 
Wyo. 164,'201 P 352, 202 P 1107, 

fa] Illustration. W here an oil 
and gas lease does not fix a time 
when the lessee shall begin opera- 
tions, but provides that, in case no 
well is completed within years 
from the date of the lease, the grant 
shall be void unless the lessee shall 
pay an acreage in advance, the les- 
see is entitled only to a reasonable 
time within which to. begin opera- 
tions. Erie .Crawford Oil Co. v. 
Meeks, 40 Ind. A. 156, 81 NE 518. 

{b] Presumption.—It will be pre- 
sumed that an oil lease is made for 
immediate development, unless the 
contrary appears from the language 
used. Burgan v. oe Penn, Oil Co.;, 
243 Pa. 128, 89 A 82 

Rule as to POnEOUaRIS diligence 
generally see supra § 681. 

45. Smith v. Guffey, 202 Fed. 106, 
120 CCA 4386 [rev on other grounds 
237 U. -S..101;°-120, 35 .SCt 526) 532, 
59 L. ed. 856, 866]. 

46. Woodley v. Hollingsworth, 154 
La. 686, 98 S 87. 

47. Indiana Natural Gas, ete., Co. 
v. Ganiard, 45 Ind. A. 613, 91 NE 362; 
Woodley v. Hollingsworth, 154 La. 


686, 98 S 87; New State Oil, etc., 
Gor vil Dunn, > 7oeiOkl) M41) Das2erpP 
514; Masterson v. Amarillo Oil Co., 


(Tex. Civ. A.) 253 SW 908. 
cases Supra note 44, 


And see 
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develop the property, if he was delayed during the 
fixed period by acts of the lessor,#* or by some un- 
avoidable cause or unforeseen hindrance,*® provided 
the drilling operations thereafter are continuous.°° 
So, also, under some leases, the lessee is under an 
implied obligation to continue the work of explora- 
tion, development, and production, with reasonable 
diligence after the expiration of the fixed period, in 
case oil or gas, or both are found in paying quan- 
tities, or where, although not found in paying 
quantities, there are reasonable prospects of fur- 
ther successful development.®? 

Option of lessee. Where the lease leaves it to 
the option of the lessee as to when he shall begin 
to drill, there is no implied obligation to begin with 
reasonable diligence or in a reasonable time,°* and 
the lease cannot be canceled because of his delay 
to commence drilling.®* 

[§ 687] (6) Place of Exploration or Develop- 
ment.®> There must be a compliance with the terms 
of the lease as to the place:where the drilling or 
other work must be done.®°* Where the lease is of 
land as an entirety, the development of any portion 
of it is sufficient,°” and the lessee cannot, under any 
implied covenant, be compelled to put down a well 
on any certain part of the premises, on penalty 
of forfeiture of the lease,®* except on proof of fraud 
in fact;°® and on the other hand the lessee cannot 
choose locations for drilling wells, in utter disregard 
of the landowner’s rights.°° Where the lease is of 
several tracts of different lessors for a gross price 


48. Hodges v. Miller, (Tex. Civ. 
A.) 244 SW 634, 238 SW 722. - 

49. Hughes v. El Dorado Union| be 
Oil Co., 160 Ark. 842, 254 SW 663; 
Anderson vy. Schaffner, 90 W. Va. 225, 
110, SE 566; Ohio Fuel Oil.Co. v 


drilled, the 


not render’ the 
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leases, without designating the par- 
ticular land on which the well is to 
uncertainty as to 
where the well might be drilled does 
lease tual 
where it can be explained by extrinsic 


ore” 
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without stating the amount to be paid to each lessor 
or the land belonging to each, it 1s not necessary 
that the drilling operations be commenced on each 
tract.° But where a lease of several parcels is im 
fact a separate lease of each, the work of develop- 
ment should be done on each parcel.® 

Selection by lessor. Under some leases the obli- 
gation to drill and the consequent rights and lia- 
bilities are dependent upon the selection of sites 
for wells by the lessor;** but where the lessor re- 
serves the right to select the location of a test well 
he cannot, after a well has been drilled at a place 
which he has selected, make a second location.® 
A failure of the lessor to locate the boundaries 
within which the lessee is to drill does not preclude 
the lessor from recovering on the lease, where such 
failure is due to the lessee’s refusal to comply with 
the contract.® 

On adjacent land. Under some leases the drilling 
is required to be done on adjacent land ;°° but where 
the lease requires a test well to be drilled on the 
demised premises, drilling one on adjoining premises 
is not sufficient.°7 

‘‘Cultivated inclosures.’’ Where the lease pro- 
hibits drilling for oil or gas on cultivated inclosures, 
it ineludes inclosures made after as well as those 
in existence at the date of the lease;®* and as be- 
tween the cultivator of the land and the lessee, he 
who first by an open act in good faith subjects an 
uncultivated tract to his use has the superior right 


shall occupy more than one acre of 
land does not require that a well be 
sunk on each acre of land within the 
given time or at all. Taylor v. Peer- 
less Refining Co., 14 Oh. Cir. Ct. 315, 
7 Oh. Cir. Dee., 368; Baldwin v. Ohio 


ineffectual, 


Greenleaf, 84 W. Va. 67, 99 SE 274. 
50. Hughes v. El Dorado Union 
Oil Co., 160 Ark. 342, 254 SW 663. 
51. Brewster v. Lanyon Zine Co., 


140 Bed. 801, 72 CCA 213. See gen- 
erally supra § 685. 
52. Deihl v. Ohio» Oil Co., 12 Oh. 


CirCt. NGS. 539,30: Ob ..Cir: Ct. 750; 
Texas Pac. Coal, etc., Co. v. Bratton, 
(Tex. Civ. A.) 239 SW. 688; Ohio 
Fuel Oil Co. v. Greenleaf, 84 W. Va. 
67, 99 SE 274; South Penn Oil Co. v. 
Snodgrass, 71 W. Va. 438, 76 SE 961, 
43 LRANS 848. 

[a] After production fails. — 
Where a lease of oil or gas was for 
a term of five years and as much 
longer as oil or gas should be found 
in paying quantities, and a well was 
drilled which produced gas in pay- 
ing quantities for a number of years, 
and upon failure of such well it was 
held that the lessee was entitled to a 
reasonable time to drill at other lo- 
cations on the premises for the pur- 
pose of finding oil or gas. Blair v. 
Northwest Ohio Natural Gas Co., 12 
Ohe Cir, Ct. 78, .5.Oh.) Cir., Dec: 1619. 

58. Skinner v. Ajax Portland Ce- 
ment Co., 109 Kan. 72, 19% P 875. 

54. Skinner v. Ajax Portland Ce- 
ment Co., supra. 

Cancellation cf lease generally see 
infra §§ 712-715. 

55. Premises demised in general 
see supra § 677. 

56. Ark.—Morgan v. Lide, 262 SW 
997. A 

Ind.—Pittinger v. Ramage, 40 Ind. 
A. 486, 82 NE 478. 

Okl.—Smith v. Anadarko First Nat. 
Bank, 81 Okl. 228, 198 PB. 103. 

Pa.—Hamilton vy. Foster, 272 Pa. 
95, 116 A 50. 

Tex.—McFarlane v. Gulf Produc- 
tion Co., (Civ. A.) 204 SW 460. 

[a] Uncertainty.—Where the gas 
lease refers to a number of similar 
leases contemporaneously executed, 
and requires the lessee to drill a well 
in an area of: land covered by all 


evidence to show the meaning the 
parties placed on it. McCaskey v. 
Schrock, (Tex. Civ. A.) 225 SW 418. 

{b] Duty of lessee to reserve 
sites —Where the lease provides for 
the construction of seven wells on a 
seventy-acre tract, but does not lo- 
cate the wells nor designate the 
form of ten-acre lots to be appor- 
tioned to each well, the burden of 
making well reservations is on the 
lessee or his assignee, the lessor’s 
successor not being entitled arbitrar- 
ily to set off twenty acres for two 
active wells actually dug, and quiet 
his title to the remaining tract after 
the expiration of the time for the 
construction of all the wells, but is 
only authorized to demand of the les- 
see’s assignee that he make such 
reservation within a reasonable time, 
and, on his failure to do so, sue to 
obtain the apportionment from the 


court. Pittinger v. Ramage, 40 Ind. 
A. 486, 82 NE 478. 
[ce] Effect of wrongful drilling.— 


Where an oil and gas lease conveyed 
the right of all oil and gas beneath 
the lessor’s lands, but provided that 
no wells were to be drilled within 
certain lots, the drilling of a well 
within the reserved area did not op- 
erate to retransfer the gas therefrom 
to the lessor. Hamilton v. Foster, 
272) Pa. 95,116 A 50. 

57. Wilson v. Purnell, 199 Ky. 218, 
250 SW 850; Cadillac Oil, etce., Co. v. 
Harrison, 196 Ky: 290, 244 SW 669; 
Ardis v. Texas Co., 155 La. 790, 99 
S 600; Taylor v. Peerless Refining 
Coir 14) Ohyy Cin Ctrislb, WasOhr (Cir: 
Dec. 368; Duke v. Stewart, (Tex. Civ. 
A.) 230 SW 485. 

[a] Tllustration.—Where a single 
lease covers several tracts of land 
owned by the same lessor, the com- 
pletion of a well on one of the tracts 
is sufficient to prevent forfeiture. 
Wilson v. Purnell, 199 Ky. 218, 250 
SW 850. ! 


[b] A requirement that no well 


Oil Co., 13, Oh-,Cir. Ct. 519, 7 Oh. Cir. 
Dec. 50. 

[c] Rule applied.— Where the 
owner of land gives a lease thereon 
providing for the drilling of oil wells 
within a specified time in order to 
perpetuate the lease, and subse- 
quently part of it is sold, the fact 
that the lessee drills wells within 
the limits of the original boundary 
in conformity to the lease is a per- 
formance continuing the lease as to 
the part sold, although. a well is not 
drilled on such part. Cadillac Oil, 
ete.,,.Co. Ni) Harrison, 965K y. 290, 


244 SW 669. 
ig a Oil, Co., 194 


58. Young v. 
Pa. 2438, 45 A 

59. Young v. Forest Oil Co., supra. 

60. Gillespie v. American Zinc, 
Cte}, 1\COn (24 Bam2e22093 “Ay Bie: 

61. Nabors v. Producers’ Oil Co., 
140 La. 985, 74 S 527, LRA1917D 1115. 

62. Producers’ Oil Co. v. Snyder, 
(Tex. Civ. A.) 190 SW 514. 

63. McKnight v. Manufacturers’ 
Natural Gas Co., 146 Pa. 185, 28 A 
164, 28 AmSR 790. 

64. Stahl v. Van Vleck, 53 Oh. St. 
136, 41 NE 35. 

65. Indianapolis Natural Gas Co: 
v. Spaugh, 17 Ind. A. 683, 46 NE 691. 

66; West: vo Hall 923 vOhy Gir) Ct 
N. 8. 575; Battle v. Adams, (Tex. Civ. 
A.) .229 SW 930. : 

{al Drilling on land two miles 
distant and separated by eight farms 
from the land leased is not a com- 
pliance with a condition that the 
lease shall be null and void if the 
lessee does not drill on adjoining or 
adjacent land within a fixed time. 
vee VitHallyn23 Ohi CirsnCt. NS! 

67. House v. Halton, 167 Ark. 649, 
268 SW. 621; Keystone Gas Co. v. 
Salisbury, 192 Ky. 6438, 234 SW 290; 
Carnegie Natural Gas Co. v. Phila- 
delphia Co., 158 Pa. 317, 27 A 951. 

68. Barnsdall Oil Co. vy. Leahy, 
195 Fed. 731, 115 CCA 521. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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to" it.6? 


of the cultivated tract.” 


[§ 688] (7) Option to Develop or Pay Rent—(a) 
Under many oil and gas leases the 
lessee is required, if he wishes to hold under the 
lease, to commence and continue development oper- 
ations within a specified period or in default therein 
to pay a specified sum, as rental, for the privilege 
The terms of the 


In General. 


of having such period extended.’? 


69. Barnsdall Oil Co. v. Leahy, 
supra. 

70. Barnsdall Oil Co. v. Leahy, 
supra. 

71. Barnsdall Oil Co. v. Leahy, 
supra. 


72. U. S—Smith v. Guffey, 202 
Fed. 106, 120 CCA 4386 [rev on other 
grounds: 237.U:: S. 101, 120,-35 SCt 
526, 532, 59 L. ed. 856, 866]. 

Kan.—Binger v. Gas Belt Fuel Co., 
LOG Kany 3:20. LS8Th ae, 659% 

La.—Pure Oil Operating Co. v. Gulf 
Refining Co., 143 La. 284, 78 S 560. 

Oh.—Baker y. Stow, 12 Oh. Cir. Ct. 
N® 18274895030. Oh: Cir) Cte 57245 

Okl.—McKee v. Grimm, 111 Okl. 
24, 238 P 835; Prowant v. Sealy, 77 
Okl. 244, 187 P 285. 

Pa.—Leatherman vy. Oliver, 151 Pa. 
646, 25 A 309. 


Tex.—Smith v. Harris, (Civ. <A.) 
252 SW 836. 

W. Va.—Todd v. Manufacturers’ 
Light, ete., Co., 90 W. Va. 40, 110 
SE 446. 


And see cases infra notes 73-78. 

[a] Computation of extension pe- 
riod.—The provision of a gas and’ oil 
lease that the annual rental shall be 
payable within three months after 


the six months during which a well | 


was to be completed extends the lease 
one year from the termination of the 
six months’ period, and not from the 
additional three months’ period. 
Baker v. Stow, 12 Oh. Cir. Ct. N. S. 
489, 30 Oh. Cir. Ct. 724. 

[b] Distinctions.—A lease under 
which the lessee is absolutely bound 
either to dig a well within nine 
months or to pay a specified sum for 
at least four years, unless he shall 
have dug a well, is distinguishable 
from one containing no similar obli- 
gation; but, if the obligation can be 
ended by the payment of a nominal 
consideration, equity will not regard 
the leases as distinguishable in this 
respect. Smith v. Guffey, 202 Fed. 
106, 120 CCA 4386 [rev on other 
grounds 237 U. S. 101, 120, 35 SCt 
526, 532, 59 L. ed. 856, 866]. 

{c] In Kentucky, under Acts 
(1920) c 24 § 2, an oil and gas lease 
providing for postponement of de- 
velopment by the payment of rentals 
is void, unless the lessor thereafter 
and before executing a new lease ac- 
eépts rentals. Lyon y. Union Gas, 
ete., Co., 281 Fed. 674. 

73. Southern Oil Co. v. Frazier, 
206 Ky. 739, 268 SW 343; Knight v. 
Standard Oil Co., 147 La. 272, 84 S 
653; Southwestern Oil Co. v. Mc- 
Daniel, 71 Okl. 142, 175 P 920; Chap- 
man vy. Ellis, (Tex. Civ. A.) 254 SW 
615. 

{a] Particular lease construed.— 
Under a lease or contract giving an 
oil company the right to drill a well 
or to extend the time therefor by the 
payment of quarterly rentals, the 
company has twelve months within 
which to complete a well, and the 
provision for extension is to enable 
it to complete a well already begun 
within that time. Owens v. Corsicana 
Petroleum Co., (Civ. A.) 169 SW 192 
[rev on other grounds 110 Tex. 568, 
222 SW 154]. . 

{b] One unproductive well not 
sufficient.—W here the lease provides 
that the lessee may keep the lease 
in effect for five years by paying a 
specified rental, and that completion 
of a well shall operate as a full liq- 


It also includes an inclosure which con- 
tains a cultivated tract and an uncultivated tract ;7° 
but the lessee may drill on the uncultivated tract 
if he does not unnecessarily interfere with the use 
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particular lease control in such cases as to the na- 
ture, extent, and time within which the development 
operations are required,’ or as to the payment or 
tender of the sums specified, as a condition to ex- 


tending the time for commencing operations.74 And 


-uidation of all rental, the completion 


of one unproductive well does not 
give the lessee the right to hold the 
lease for the full five-year period, 
but there is an implied obligation to 
exercise reasonable diligence to de- 
velop the land, or make further pay- 
ments of rentals. Chapman v. 
Ellis, (Tex. Civ. A.) 254 SW 615. 
{c] Time between abandonment of 
dry hole and beginning new well.— 
Where such a lease does not ex- 
pressly provide for time to be al- 
lowed without payment of rental or 
forfeiture between abandonment of 
a dry hole and work on a new well, 
the aguestion will be determined ac- 
cording to particular circumstances, 
and seventeen days is not an unrea- 
sonable time. Knight v. Standard Oil 


Co., 147 La. 272, 84 S 653. 

74. U. S.—Smith v. McCullough, 
285 Fed. 698; Empire Gas, etc., Co. v. 
Higgins Oil, etc., Co., 279 Fed. 977; 


Shaffer v. Marks, 
256 Fed. 648, 168 CCA 42]. 

Ind.—Risch v. Burch, 175 Ind. 621, 
95 NE 1238; Dailey v. Heller, 41 Ind. 
Aw 37938 Ne 209: 

Ky.—Central Oil Co. v. Sandlin, 
196 Ky. 422, 244 SW 882; Turner v. 
Lick arr is Oil, etc., Co, 192 Ky. 580, 

191 


234 SW. é 
La.—Chadwick v. Bete hy Oil Co., 
‘Standard Dey. 


147 La. 668, 85 S 6 

Mont.—Thomas Vv. 
Co., 70 Mont. 156, 224 P 870. 

Okl.—Southwestern Oil Co. v. Me- 
Daniel, 71 Okl. 142, 175 P 920. 

Tex.—Erwin v. Olsen, (Commn, A.) 
241 SW 473; Spruill v. Lone Star Gas 
Co., (Civ. A.) 253 SW 599; Lone Star 
Gas Co. v. McCullough, (Civ. A.) 220 
SW 1114; Key v. Big Sandy Oil, etce., 
. (Civ. A.) 212 SW 300; Griffin v. 
Bell, (Civ, A.) 202 SW 1034. 

W. Va.—Friend v. Mallory, 52 W. 
Va. 53, 43 SE 114. 

fa] Particular lease construed.— 
Where the lease provides for quar- 
terly payments in advance to con- 
tinue the grant in full force and ef- 
fect and that the consideration for 
the lease gives the right to con- 
tinue the conveyance in effect from 
quarter to quarter by making pay- 
ment of such amount quarterly in 
advance, the quarterly payments ex- 
tend the time for commencing a well 
for three months and not for a year, 
and hence, where a quarterly pay- 
ment is made at the expiration of 
the six months and a well is com- 
menced during the last quarter of 
the year, this does not. prevent lia- 
bility for the quarterly payment com- 
ing due at the beginning of the 
fourth quarter. Central Oil Co. v. 
Sandlin, 196 Ky. 422, 244 SW 882. 

{b] Deposit of money.—(1). The 
deposit of money to the credit of the 
lessor before it falls due under the 
lease is a sufficient payment whether 
the deposit is of lawful money, of a 
check, or of a draft. Friend v. Mal- 
lory, 52 W. Va. 53,.43-SE 114. (2) 
Where the lease is deposited with a 
bank in escrow pending the outcome 
of a suit brought to clear lessors’ 
title on lessees’ objections thereto, 
lessees’ payment of rent to the bank 
instead of to lessors to extend the 
life of the lease on failure to com- 
mence drilling operations where title 
was not cleared until after the date 
before such special payment was to 
be made: extends the lease, since the 


241 Fed. 139 [aft | 


except where the parties have entered into an agree- 
ment superseding the terms of the lease in this re- 
spect,’> such a lease substantially gives the lessee an 
option to enter upon the property and begin drilling 
within the stipulated period, which option may be re- 
newed from time to time by the payment of the stipu- 
lated rent,’® and: likewise gives him the privilege of 


amount deposited with the bank be- 
comes a part of the escrow, and its 
final disposition subject to the escrow 
agreement. Erwin v. Olsen, (Tex. 
Commn. A.) 241 SW 473 [rev (Civ. 
A.) 229 SW 878]. 

[c] Tender.—(1) The fact that 
the lessor finally returns a check for 
rent which was to extend the period 
of the lease marked “‘refused” estab- 
lishes a tender. Lone Star Gas.Co. 
v. McCullough, (Tex. Civ. A.) 220 
SW 1114. (2) Where the lease re- 
quires the annual rental payments 
to be made by check to the lessor 
at a designated post office, unless 
written notice is given the lessee 
forty days before it is due of con- 
veyance of the land, the mailing of 
the checks by the lessee to the desig- 
nated address and payment of the 
amount into court after the checks 
are returned and suit to cancel the 
lease instituted is a sufficient tender 
to keep the lease alive. Spruill v. 
Lone Star Gas Co., (Tex. Civ. A.) 253 
SW. 599. (3) The mailing of the 
amount of rent for. an extension of 
an oil and gas lease to the lessor,’ 
or its deposit to his credit, as au- 
thorized by the lease, is equivalent 
to a tender of payment of the rental, 
and, if made when the rent is due 
and before notice is given the lessee 
that the rent will not be accepted, 
extends the lease for the specified 
term, although the lessor refuses. to 
receive the payments. Satterfield v. 
Galloway, 192 Ky. 780, 234 SW 448. 

[d] Adequacy of rental.—Whether 
the rental to be paid by a mineral, 
oil, and gas lessee in lieu of: com- 
mencement of development within a 
time specified is so small as to ren- 


der the contract voidable as inequit- 


able and unfair is a question to be: 
determined after a hearing under the 
facts and circumstances shown. 
Smith v. McCullough, 285 Fed. 698. 

[e] Doubling rental.— Under a 
lease which makes it optional with 
the lessee either to drill or continue 
the lease by. payment of rentals, and 
which provides that such rentals are 
to be doubled if a certain near-by 
well becomes productive, when such 
contingency happens it is the les- 
see’s duty either to submit to a sur- 
render by it or a forfeiture by the 
lessor, or to pay the rentals agreed 
upon. Stovall v. Texas: Co., (Tex. 
Civ. A.) 262 SW 152. 

75. Huber v. Smith, (Tex. Civ. A.) 
228 SW 339. 

[a]. Illustration.—Where the lease 
provided that, if no well was com- 
menced within one year, the lease 
should terminate unless the lessee. 
paid a specified rental, but a con- 
temporaneous contract between the 
same parties provided that failure 
to begin a well within one year 
should terminate all rights and priv- 
ileges granted the lessee and that 
the provisions of the contract should 
be superior to and control the pro- 
visions of the lease, the lessee could 
not get an extension of time by pay- 
ing the rental specified in the lease. 


Huber v. Smith, (Tex. Civ. A.) 228 
SW 339. 
76. U. S.—Gillespie v. Bobo, 271 


Fed. 641; Burnson v. Carter Oil Co., 
259 Fed. 656; U. S. v. Comet Oil, etce., 
Co., 187 Fed. 674 [rev on other 
grounds 202 Fed. 849, 121-CCA 157]. 

Cal.—Taylor v. Hamilton, 194 Cal. 
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terminating the lease at any time;’? but. it does not 
create a tenaney at will terminable at the option 
Since, however, the object of the 
lease ordinarily is to develop the property to obtain 
royalties from the mineral, rather than the stipu- 
lated rentals,’® such contracts are to be construed 
most favorably in the interest of the owner of the 
It has been held therefore that such option 
does not give the lessee the right to hold the land 
indefinitely or for an unreasonable length of time 
by the payment of nominal rentals, without develop- 
ment,®+ and does not give him the right to retain 
possession of the premises without 


of the lessor.*® 


land.*° 


\ 


Pellissier v. Pan- 
62 Cally cAg 


768, 230 P 656; 
American Petroleum Co., 
543, 217 _P 570. 


Ind.—Risch v. Burch, 175 Ind. 621, 
95 NE 123. 

Kan.—O’Neill y. Risinger, 77 Kan, 
63, 93-P 340. 


Mont.—Thomas v. Standard Dev. 
Co., 70 Mont. 156, 224 P 870. 


Oh.—North American Oil, éte.,..Co; 
Vaebrumm, 15 Oh*t ir: Ct. Ny S:52380; 
34 Oh, Cir. Ct. 309. 

Okl.—Chi-Okla Oil, ete, Co. v. 
Shertzer, 105 Okl. 111, 231 P 877; Mc- 
Kinlay v. Feagins, 82 Okl. 193, 198 


P 997; Eastern Oil Co. v. Smith, 80 
Okl, 207, 195 P 773; Garber v. Hauser, 
76 Okl. 292, 185 P 436; Deming Inv. 
Co. v. Lanham, 36 Okl. 778, 130 P 260, 
44 LRANS 50; Frank Oil Co. v. Belle- 


view Gas, etc., Co., 29 Okl. 719. 119 
P 260, 48 LRANS 487. 
Pa.—Van Voorhis v. Oliver. 22 


PittsbLegJNS 114. 

Tex,—Texas Pac. Coal, ete., Co. v. 
Patton, (Commn. A.) 238 Sw 202 
[mod (Civ. A.) 225 SW 857, and reh 
den (Commn. A.) 240 SW 3031; Jones 
v. Murphy, (Civ. A.) 253. SW. 634; 
Smith, v. Harris, (Civ. A.) 252 SW 
836; Lexas Co. v. Curry, (Civ. A.) 
229 SW 6438; Buie v. Porter, (Civ. A.) 
228 SW 999; Appling v. Morrison, 
(Civ. A.) 227 SW 708; Stine v. Pro- 
ducers’ Oil Co., (Civ. A.) ‘203 SW 126. 

[a] The lease is operative against 
the lessor during such extension only 
on the payment of the_ stipulated 
sum, Frank Oil Co. v. Belleview Gas, 


ete; Co,; 29 Oli 719,119 BP -260, 43 
LRANS 487. 
{b] Option to lessor.—Under a 


lease for extracting oil on royalty, 
binding the lessees to commence op- 
erations by a certain day, and pro- 
viding that if they fail to do so they 
will pay the lessor one hundred dol- 
lars per month during continuance of 
default, the further provision that 
failure of the lessees to comply with 
conditions of the lease or diligently 
to prosecute the work of drilling and 
producing oil will render the lease 
null and void and of no effect does 
not render the lease a mere option 
on the nart of the lessees, and re- 
duce the lessor’s remedy, for lessees’ 
failure to commence operation, to en- 
tering and terminating the lease, but 
gives him an option to do so, and 
does not prevent him allowing the 
lease to continue and recovering on 
the covenant to pay rental during the 
default. Allen v. Narver, 178 Cal. 


202.0 172), P2298 0; 

77. Ireland v. Chatman, 87 Okl. 
223, 209 P 408; Northwestern Oil, 
etc., Co. v. Brainie, 71 Okl. 107, 175 
P 533, 3 ALR 344. 

Abandonment of lease generally 
see infra §§ 722-725. 

Surrender of lease generally see 
infra §§ 719-721. 


78. Magnolia Petroleum Co. 


Saylor, 72 Okl. 282, 180 P 861; Wil 
son v. Reserve Gas Co. 78 W. Va. 
329, 88 SE 1075. 

79. Young v. Thompson, 194 Ky. 
192, 288 SW 387; Keystone Gas Co. 
v. Salisbury, 192 Ky. 6438, 234 SW 
290; Ohio Valley Oil, ete, Co. v. 


Irvin Dev. Co., 184 Ky. 517, 212 SW 
110; Warren Oil, etce., Co. v. Gilliam, 
182 Ky. 807, 207 SW 698. See also 


development un- 
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supra § 663. 

80. Smith v. Harris, (Tex. Civ. A.) 
252 SW 836. 

Rule of strict construction gen- 
erally see supra § 667. 

81. Union Gas, etc.,, Co. v. Indian- 
Tex Petroleum Co., 199 Ky. 384, 251 
SW 1008; Young v. Thompson, 194 
Ky. 192, 238 SW 387; McNutt wy. 
Whitney, 192 Ky. 132, 232 SW 386; 
Bertram Dev. Co. v. Tucker, 191 Ky. 
9, 228 SW 1027; Ohio Valley Oil, etc., 


Co... weeinvin,. Deva Co;; 184  Ky.617, 
212 SW 110; Warren Oil, etc., Co. v. 
Gilliam, 182 Ky. 807, 207 SW _ 698; 


Dinsmoor y. Combs, 177 Ky. 740, 198 
SW 58; Buie v. Porter, (Tex. Civ. A.) 
228 SW 999; Hitson v. Gilman, (Tex. 
Civ. A.) 220 SW 140. 


s2. U. S.—Huggins v. Daley, 99 
Fed. 606, 40 CCA 12, 48 LRANS 320. 
Ind.—Dill v. Fraze, 169 Ind. 53, 


79 NE 971 [transf (A.) 77 NE 1147]. 


Kan.—Baldwin v. Blue Stem Oil 
Co., 106 Kan. 848, 189 P 920. 
La.—Murray vy. Barnhart, 117 La. 


1028, 42 S 489, 

N. M.—Humphreys v. Fletcher, 27 
Net M689) 2040°R. 7.0. 

Oh.—North Western Ohio Natural 
Gas Co. vy. ‘Whitacre, 12 Oh. Cir. Ct. 
N.S.) 505, 30 Ob. (Cin. Ctr T37; Baker 
v. Stow, 12 Oh. Cir. (Us EN g pee CREE G3 
Oh. Cir, (Ctayi2e 

[a] Reason for rule.—Such a lease 
must be construed as providing a 
penalty, intended to secure the per- 
formance of the conditions, and not 
an alternative condition, and where 
the lessee makes no attempt to fulfill 
the condition and has no intention of 
doing so he cannot, by a tender of the 
penalty, retain the lease in force 
until the expiration of its term and 
thus secure an option on the property 
for speculative purposes, and when 
by his failure to comply with the 
condition further performance of the 
contract becomes optional on his part, 
it is also optional upon the part of 
the lessor. Huggins v. Daley. 99 
Fed. 606, 40 CCA, 12, 48 LRA 320. 

[b] Illustrations. — (1) Anite soil 
lease providing that “operations. . 
shall be commenced and one well 
completed within six months from 
the date thereof, and in case of fail- 
ure to complete one well within such 
time” the lessees promise to pay ‘$10 
per annum within three months after 
the time for completing such wells, 

. until one well shall be completed 
and a failure, to complete one well 
or to make such payment... ren- 
ders this lease null and void,” re- 
quires the lessee to commence work 
upon ‘the premises within such six 
months’ period, paying the stipulated 
sum per annum, without commencing 
operations to sink a well, does not 


| give lessees the option to sink a well 


r not, Baker v. Stow, 12 Oh. Cir. 
IN; St 4895 3:0 HOhn «Cin. e Ci awi2a. 


Ct, 
(2) 


| Where, in an oil lease, it is stipulated 


that the lessee shall complete one 
well within one year or pay four 
dollars quarterly in advance for each 
additional three months, such com- 
pletion is delayed, and it is declared 
that the contract is made for the sole 
purpose of operating for oil and gas, 
and it is manifest that it was not 
the intention of the parties that the 
lessee should have a right to hold 


. 


[§ 688 


til the termination of the period of the lease upon 

making the payments specified,8? but in order to 
preserve his rights he must begin within a reason- 
able time the performance of his part of the con- 
tract and continue performance with reasonable 
But on the other hand it has been held 
that, where the lessee contains an express stipula- 
tion for delay in development by the payment of 
rentals, an implied covenant for development will 
not be permitted to change the agreement of the 
parties ;** and so long as the lessee pays the rentals 
in the manner provided, he has the option to con- 
tinue the lease in force.®® 


the land during the term of the lease, 
but that he should be bound to com- 
plete a well within one year, the ob- 
ligation to pay one dollar quarterly 
is a mere penal clause, and the mak- 
ing of such payments will be held 
not to be a fulfillment. of the prin- 
cipal contract, in whole or in part, 
but merely the payment of liquidated 
damages. Murray v. Barnhart, 117 
La. 1023, 42 S 489. 

83. Blair v. Clear Creek Oil, etc., 
Co., 148 Ark. 301, 230 SW 286, 19 
ALR 430; Owens v. Corsicana Pe- 
troleum Co., (Civ. A.) 169 SW 192 
{rev on other grounds 110 Tex. 568, 
222 SW 154]. 

[a] Thus, where all rentals neces- 
sary to keep a lease in force during 
a five-year period are paid as pro- 
vided therein, drilling a well and dis- 
covery of oil is necessary only as a 
basis for its continuance after such 
period pursuant to a lease provision 
thereof in case of discovery. Texas 
Pace: Coal, ete, Co. v. Bratton, (Tex. 
Civ. A.) 239 SW 688. 

Obligation to use reasonable dili- 
gence generally see supra § 681. 

84. Houssiere Latreille Oil Co. v. 
Jennings-Heywood Oil Syndicate, 115 
La. 107, 38 S 932; Eastern Oil Co. v. 
Beatty, 71 Okl. 275, 177 P 104; South- 
western Oil Co: v. McDaniel, 71 Okl. 
142, 175 P 920; Thompson v. Christie, 
138 Pa.¥230;020 Ar 934, a eR AS 236: 

fa] MTllustration.—In an oil and 
gas lease for a term and so long as 
oil and gas are produced, providing 
a royalty on oil and a fixed sum for 
each gas well, and requiring comple- 
tion of a well in ninety days, or pay- 
ment of a fixed sum in advance each 
quarter, there is no implied cove- 
nant. for diligent operation, or any 
operation, during the term, merely 
because it might be profitable to the 
parties. Hastern Oil Co. v. Beatty, 
71 OKI. 275, 177 P 104. 

[b] Where the lease contains no 
clause of forfeiture, but provides an 
annual penalty for delay on the part 
of the lessees, neither the lessor 
nor one to whom the lessor has sub- 
sequently leased the land with notice 
can recover possession of the prem- 
ises on account of such delay by the 
first lessees. Houssiere Latreille Oil 
Co. v. Jennings-Heywood Oil Syndi- 
cate, 115 La. 107, 38 S 932; Thompson 
v. Christie, 138 Pa. 230, 20 A 934, 
11 LRA 286. 

85. Brunson y. Carter Oil Co., 259 
Fed. 656; Ireland v. Chatman, 87 Okl. 
223, 209 P 408;. Hastern. Oil Co. v. 
Smith, 80 Okl. 207, 195 P 773; North- 
western Oil, etce., Co. v. Branine, 71 
OklSel0T wise Pe ib3s, poe cA (3445 
Carey v. Texas Pac. Coal, etc., Co., 
(Tex. Civ. A.) 237 SW 309; Link vy. 
State’s Oil Corp., (Tex. Civ. A.) 229 
SW 693; Lone Star Gas Co. v. Mc- 
Cullough, (Tex. Civ. A.) 220 SW 1114; 
McKay v. Tally, (Tex. Civ. A.) 220 
SW 167. 

[a] Effect of payment.—An oil 
lease or option, providing that the 
lessee may extend the time for drill- 
ing by the payment of a certain 
amount at the beginning of each 
year, is a continuing offer by the 
lessor to extend the time, and after 
acceptance of such amount it becomes 
a binding and valid contract for the 


For later cases, developments and changes in the law see cumulative Annotatiuns, same title, page and note number, 


8§ 688-690] 
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Release from obligation. An operator may be re- 
heved of his obligation to put down a well or to pay 
the sum promised for his failure upon such terms 
as may be agreed upon in the contract, either of 

benefit to the landowner, or of convenience to him- 
self,°® but a mere default or nonperformance does 


not discharge his obligation.’7 


[§ 689] (b) Duty to Exercise Option; Effect of 
Under such a lease time is of the essence 
of the contract,®* and the lessee must either engage 


Failure. 


in drilling operations or pay the 
within the stipulated time.*® 


‘If neither of these 
options is exercised within the specified period, the 
lease either terminates or may be forfeited. 
der some leases the completion of a well constitutes 
a full liquidation of all payments under the exten- 
sion provision during the remainder of the term,?! 
or entitles the lessee to a stipulated reduction in 
rental for each productive well completed.°? 

Under .a so-called ‘‘or lease’’®* under which the 
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time or pay a specified amount for the delay, the 
payment of rentals according to the terms of the 
lease is not necessary to keep it alive,®* nor does a 

failure to develop or pay automatically terminate 


Under a so-called Gianleds lease, ’’°° if the lessee 


fails to begin or complete drilling oper ations within 


specified rental, 


Un- 


lessee agrees to complete a well within a specified 


period of extension. McKay vy. Tally, 
(Bex: Civ. A.) 220 Sw 167. 

{[b] Enforcement of provision.— 
Under an oil lease providing for 
termination if drilling is not com- 
menced within one year unless the 
lessee pays a specified consideration 
for an extension, the option to con- 
tinue the lease by paying the speci- 
fied rental can be specifically en- 
forced at the instance of the lessee 
when supported by a valuable consid- 


eration. Carey v. Texas Pac. Coal, 
etce., Co., (Tex, Civ. A.) 287° SW 309. 
ic] In wildcat territory.—Where 


a lease is in wildcat territory, a pro- 
vision for extension of the lease for a 
term of five years on payment of 
small rents is valid and enforceable, 
even though the lessee has made no 
attempt to drill, the rule that in 
proved territory the lessee cannot by 
paying rentals unduly delay develop- 
ment of the property, but that such 
matter is in the nature of a privilege 
enabling the lessee to save forfeiture, 
not being applicable to wildcat ter- 
ritory. Lone Star Gas Co. v. McCul- 
lough, (Tex. Civ. A.) 220 SW 1114. 

86. Hancock v. Diamond Plate 
Glass Co., 162 Ind. 146, 70 NE 149. 

Release by failure to ‘exercise 
either option see infra § 689. 

Release from liability for rent or 
royalties generally see infra § 735. 

87. Hancock v. Diamond Plate 
Glass Co., 162 Ind. 146, 70 NE 149. 

gs. Taylor v. Hamilton, 194 Cal. 
768,- 280 P 656; Eastern Oil Co. vy. 
Smith, 80 Okl. 207, 195 P 773; Curtis 
v- Harris, 76 Okl. 226, 184 P 574; 
McLaughlin v. Brock, (Tex. Civ. A.) 
225 SW 575; Weiss v. Claborn, (Tex. 
Civ. A.) 219 SW 884. 

Time as essence of lease generally 
See supra § 685. 

89. Ind.—Scott v. La Fayette Gas 
Co., 42 Ind. A. 614, 86 NE 495. 

Ky.—Union Gas, etc., Co. v.. In- 
dian-Tex Petroleum Co., 202 Ky. 236, 
259 SW 57. 

La.—Jennings-Heywood Oil Syndi- 
cate v. Houssiere-Latreille Oil Co., 
119 La. 7938, 44 S 481; Houssiere- 
Latreille Oil Co. v. Jennings-Hey wood 
Oil Syndicate, 115 La. 107, 38 S 932. 

Oh.—Kachelmacher y. Laird, 92 Oh. 
St. 324, 110 NE 933, AnnCas1917E 1117. 

Okl.—Curtis v. Harris, 76 Okl. 226, 
184 P 574; Rich v.. Doneghey, 71 Okl. 
204, 177 P 86, 3 ALR 352. 

Pa.—Jackson v. O’Hara, 183 Pa. 
233, 38 A 624; McMillan v. Phila- 
delphia Co., 159 Pa. 142, 28 A 220; 
Leatherman y. Oliver, 151 Pa. 646, 25 


Ate 309: 

90. See infra §§ 695-697. 

91. Southern Oil Co. v. Frazier, 
206 Ky. 739, 268 SW 343; Kelley v. 


Ivyton Oil, ete., Co., 204 Ky. 804, 265 
SW 309; Bradshaw v. Hurt, 198 Ky. 
38, 247 SW 1113; Knight v. Standard 
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Oil Co., 147 La. 272, 84 S 653; Prowant 
Vv. Sealy, Wie OKl 24h 18t Pe 2355 
Chapman v. Ellis, (Tex. Civ. A.) 254 
SW 615. f 
{a] Drilling a well into oil bearing 
sands (1) is a complete liquidation of 
the rentals, although the well proves 
to be a dry well. Southern Oil Co. v. 


Frazier, 206 Ky. 739, 268 SW 343; 
Unity Oil Co. v. Hill, 200 Ky. 651, 
255 SW 151; Stock v. Virginia-Ken- 


tucky Oil Co., 198 Ky. 527, 249 SW 
751; Bradshaw v. Hurt, 198 Ky. 38, 
247 SW 1113. (2) “Completed” well 
defined generally see supra § 685. 

[b] A “producing well” in an oil 
lease providing that no rental should 
be paid the lessor after a producing 
well had been brought in is one the 
product of which yields a royalty 
to the landowner, and not one in 
which the ‘oil is allowed to stand 
without being taken and prepared for 
market. Kies vy. Williams, 190 Ky. 
596, 228 SW 40. 

92. Columbus Natural Gas Co. v. 


Dunlap, 3 Oh. A, 174, 20 Oh. Cir. Ct. 
INES STG? 

938. Healdton Oil, ete., Co. 
Smith, 80 Okl. 242, 195 P 756. 

94. Healdton Oil, ete ACCOR ry. 
Smith, supra; Northwestern Oil, ete., 
Coav Branine iOS Woe Lo. e 


533, 3 ALR 344. 

95. Jennings-Heywood Oil Syndi- 
cate v. Houssiere-Latreille Oil Co., 
119 La. 793, 44 S 481; Healdton Oil, 
etc., Co. v. Smith, 80 Okl. 242, 195 P 
756; Northwestern Oil, etc., Co. v. 
Branine, 71 Okl.~10% 175 P’ 533, 3 
ALR 344. 


96. Brunson vy. Carter Oil Co., 263 
Fed. 935; Ireland v. Chatman, 87 Okl. 
223, 209 P 408; Eastern Oil Co. v. 
Smith, 80 Okl. 207, 195 P 773; Gar- 
field Oil Co. v. Champlin, 78 Okl, 91, 
SS) Parana 

97. See cases supra note 96; and 
infra note 98. 

98. U. S.—Gillespie v. Bobo, 271 
Fed. 641; Hopkins v. Zeigler, 259 Fed. 
438, 170: CCA 43° [rev 258 Fed. 467]. 

Ind.—Risch v. Burch, 175 Ind. 621, 


95 NE 128. 

Kan.—O’Neill v. Risinger, 77 Kan. 
63, 93 P 340. ; 

Ky.—Sparks v: Albin, 195 Ky. 52, 
241 SW 321; Jenkins v. Williams, 191 
Ky. 165, 229 SW 94. 

La.—Wilder v. Norman, 147 La. 
413, 85 S 59. 

Oh.—Kenton Gas, etc. Co. v. 


Dorney, L7 Oh: Cire Ct. 101"9) Oh. ‘Cir! 
Dec. 604. 

Okl.—Crowder v. James, 110 Okl. 
214, 236 P 891; Chi-Okla Oil, ete., Co. 
wi Shertzer, 105 Okl, a5 4239e RP" 877 
Garfield Oil Co. v. Champlin, 103 Okl. 
209, 229 P 824; Ireland v. Chatman, 
87 Okl. 223, 209 P 408; McKinlay v. 
Feagins, 82 Okl. 193, 198 P 997; East- 
ern Oil Co. v. Smith, 80 Okl. 207, 195 


a specified period, the lease is null and void unless 
the lessee pays or tenders to the lessor a stipulated 
rental;®7 and if the lessee fails to drill or complete 
a well or pay the rental within the stipulated time 
the lease automatically terminates in accordance 
with its terms.°® 
such rentals merely authorizes a delay in drilling,®® 
and the rental clause is not operative once a well 
is commenced and completed.t 

[§ 690] (c) Time of Payment of Rentals.” 
lessee elects to continue the lease by the payment 
of rentals, he must make such payments at or within 
the time agreed upon.’ If the lease so requires, they 


Under such clause the payment of 


If the 


P 773; Garfield Oil Co. v. Champlin, 
78 OK. STS Ola b ede ey © Unt mny = 
Harris, 76 Okl. 226, 184 P 574; North- 
western Oil, ete., Co. Vv. Branine, 71 
OKl1. 107, 175 P 533, 3 ALR 344; Cohn 
v. Clark, 48 Okl. 500, 150 P 467, LRA 
1916B 686; Deming Inv. Co. v. Lan- 
ham, 36. -Okl.: %73, 130 P 260, 44 
LRANS 50. 

Tex.—Texas Co. v. Davis, 113 Tex. 
321, 254 SW 304, 255.SW 601; Smith 
vouHarris;<(Cive AY)? 252 “SW sabe 
Carey v. Texas Pac. Coal, etc., Co., 
(Civ. A.) 237 SW 309; Texas Co. v. 
Curry, (Civ. A.) 229 SW 643; Mc- 
Laughlin v. Brock, (Civ. A.) 225 SW 
575; Ford v) Cochran, (Civ. A.) 223 
Sw 1041. 

fa] Tllustrations.—(1) Under an 
oil and gas lease conditioned that if 
no well shall be completed within a 
year from the date of the lease it 
shall be void unless the lessee shall 
pay a certain sum for each year dur- 
ing which completion is delayed, a 
failure to complete the wells during 
the year, and an omission to pay the 
sum agreed, avoids the lease without 
an election on the owner’s part to 
terminate it. Kenton Gas, etc., Co. v. 
Dorney, 17 Oh. Cir. Ct. 101, 9 Oh. Cir. 
Dec. 604. (2) Where a lease pur- 
ports to bind the lessee to drill a well 
on the lessor’s lands within a cer- 
tain time, and on his failure to for- 
feit his rights thereunder, unless 
saved by a certain payment, the les- 
see’s failure to drill a well or to make 
a payment before expiration ipso 
facto forfeits the lease and all rights 
thereunder, and he cannot prevent a 
forfeiture after it has occurred. 
Wilder v. Norman, 147 La. 413, 85 S 


59. 

[bk] Construction.—An oil lease 
for ten years or as much longer as 
oil shall be produced, which recites 
a present consideration of six hun- 
dred and forty dollars and provides 
that it shall become void unless the 
lessee commences operations within 
one year or pays six hundred and 
forty dollars a year for an extension, 
is a present lease effective until the 
lessee is required to commence drill- 
ing or pay rentals and subject to 
termination only for failure to be- 
gin such drilling or pay such rentals. 


Carey v. Texas Pac. Coal, etce., ,\Co., 
(Tex. Civ. A.) 237 SW 309. 

99275 Texase Co: “va Davis) 113 Pex. 
821, 254 SW 304, 255 SW 601. 

Le) Deihlyy., Ohio? Oil VCoses2 On 


Cir CtANes. oso, oO fOhnwCineCte 7 s08 
Texas-Co: v. Davis, 113 Tex. 321; °254 
SW 304, 255 SW 601. 

2. Payment of rents or royalties 
in anon see infra §§ 731-734. 

U. S.—Isbell v. Westheimer, 

293° Fed. 982. 

Cal.—Taylor 


v. Hamilton, 194 Cal. 
768, 230 P 656. " 
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must be paid in advance,* otherwise payment may 
be made at any time within the stipulated period 
for which they are due,® or at any reasonable time 
or on a reasonable demand;* and under some leases 
such payments may be required only at reasonable 
But the lessor or his assignee may re- 
fuse to aecept a rental one day or two days after 
the expiration of the stipulated period.® 

[§ 691] (d) Right of Lessor to Refuse Rentals 
Where only a nominal 
rental is given for the privilege of extending the 
time for commencing or continuing development 
operations the lessor, before the rent for a further 
extension period has been paid,® may give the lessee 


intervals.? 


and Require Development. 


notice of his intention to refuse 


after the expiration of the period for which rentals 
have been paid, and demand that he proceed with 
the development of the property within a reason- 
able time;!° and the lessee cannot defeat such right 
of the lessor by making tender of the rent before 
It is then the duty of the lessee to 
develop the premises within a reasonable time after 


it is due.!! 


La.—Rowe vy. Atlas Oil Co., 147 La. 
37, 84 S 485. ’ 

Okl.—Eastern Oil Co. v. Smith, 80 
Old F207) TIS BRS: 

Pa.—Jackson v. American Natural 


Gas Col, 31 Pa. Super. +408: 
Tex.—Weiss v. Claborn, (Civ. A.) 
219 SW 884. 
[a] Presumption that payment 


was made within the time required 
Ae Isbell v. Westheimer, 293 Fed. 

4 Ark.—Epperson vy. Helbron, 145 
Ark. 566, 225 SW 345, 15 ALR 597. 

Cal.—Taylor v. Hamilton, 194 Cal. 
768, 230.P 656. 

Ind.—Risch v. Burch, 175 Ind. 621, 
95 NE 123. 

Kan.—Rhodes v. Mound City Gas, 
ete.. Co., 80 Kan. 762, 104 P 851. 

Ky.—Turner v. Lick Creek Oil, etc., 
Co., 192 Ky. 580, 234 SW 191. 

Oh.—Murdock-West Co. vy. Logan, 
69 Oh. St. 514, 69 NE 984. 

Okl.—Bearman v. Dux Oil, ete., Co., 
64 Okl. 147, 166 P 199. 

[a] Construction of particular 
lease.—W here the lease provides that 
if a well is not completed within one 
year it shall become void unless the 
lessee shall ‘thereafter’ pay the 
lessor at the rate of sixty dollars for 
each year ‘“‘thereafter’” completion is 
delayed, the use of the word “there- 
after’ does not show that the rental 
is not to be paid in advance, but 
merely that it is not to be paid dur- 
ing the first year, the word quoted 
applying to the first thing which the 
lessee is required to do, to wit, the 
payment of rent. Epperson v. Hel- 
bron, 145 Ark, 566, 225 SW 345, 15 
ALR 597. ; 

[b] Where an unreasonable con- 
struction would be necessary, the 
lease will not be construed so as to 
require payment in advance. Turner 
v. Lick Creek Oil, etc, Co., 192 Ky. 
580, 234 SW 191. 

{[c] Under an “or lease,” (1) pro- 
viding that rentals shall be paid in 
advance, rentals become due at ex- 
piration of the period within which a 
well is to be completed. MHealdton 
Oil, ete., Co. v. Smith, 80 Okl. 242, 
195 P 756. (2) And where the lease 
provides for payment for each addi- 
tional year after completion is de- 
layed without fixing a time when 
Such rental shall become payable, it 
is payable in advance at the begin- 
ning of the year for which it is to 
be paid. Maud Oil, etc., Co. v. Bod- 
kin, 75 Ol, 6,.180 P 959. 

5. U. S.—Miller v. Union Gas, etc., 
Co., 295 Fed. 27; Lyon v. Union Gas, 


ete., Co., 274 Fed. 957; Blodgett v. 
Lanyon Zine Co., 120 Fed. 893, 58 
CCA TS 


Tll.—Gillespie v. Fulton Oil, etc., 
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cepted.'® 


further rentals, 


under the lease 


Co., 236 Ill. 188, 86 NE. 219. | 

Kan.—Rhodes v. Mound City Gas, 
etc., Co., 80 Kan. 762, 104 P 851. 

Ky.—Turner v. Lick Creek Oil, 
ete., Co., 192 Ky. 580, 234 SW 191; 
Warren Oil, etc., Co. v. Gilliam, 182 
Ky. 807, 207 SW 698. ; 

La.—Glassell v. Richardson Oil 
Cox 150sa.:-999,- 9168) 431. 

[a] MTlustration.—Under a _ lease 
providing that the lessee was to be- 
gin a well within one year or pay 
twenty-five cents an acre for each 
additional year, where such begin- 
ning was delayed, the tender of 
the rental for the second year be- 
fore the end of that year was suffi- 
cient to avoid forfeiture for failure 
to pay rent. Warren Oil, etc., Co. v. 
Gilliam, 182 Ky. 807, 207 SW 698. 

6 Bloom v. Rugh, 98 Kan. 589, 
160 P 1135; Keen v. Logan, 147 La. 
80, 84 S 501. 

{a] Necessity of demand.—Where 
the lease requires a further payment 
if a well is not drilled within six 
months, but specifies no date for the 
payment, the amount is payable on 
demand, and the lessee is not in de- 
fault until a demand has been made, 
so that the lease is not forfeited by 
failure to make the payment without 
demand immediately on the expira- 
tion of the six-month period. Keen 
v. Logan, 147 La. 80, 84S 501. 


7. Smith v. Steele, 96 Kan. 106, 
150 13519. 

8. -Union Gas, ete., Co. v. Wright, 
200 Ky. 791, 255 SW 697; Wither- 
spoon v. Staley, (Tex. Civ. A.) 156 
SW 557. 

[al Payment two days after the 


option has expired entitles the les- 
sor, who declined to receive the 
amount, to a decree canceling the 
lease and removing the same as a 
cloud on his title, although he is not 
damaged by the delay of two days 
and fails to declare a_ forfeiture 
prior to deposit. Weiss v. Claborn, 
(Tex, »Cive cA.) wi 219 SIW (884. 

[b] Estoppel.—Where money nec- 
essary to prevent a forfeiture of an 
oil and gas lease is not deposited to 
the lessor’s credit in time, the fact 
that the latter makes some delay in 
refusing to accent the deposit does 
not estop him from thereafter claini- 
ing a forfeiture where the lessee is 
not prejudiced by such delay. 
Witherspoon vy. Staley, (Tex. Civ. A.) 
156 SW 557. 

9. Satterfield v. Galloway, 192 Ky. 
780, 2834 SW 448. And ‘see cases in- 
fra notes 10-13. 

10. Leeper v. Lemon G. Neely Co., 
293 Fed. 967 [certiorari den 264 U. S. 
586 mem, 44 SCt 335 mem, 68 L. ed. 
863 mem]; Mid-South Oil Co. v. 
Jaynes, 208 Ky. 483, 271 SW 553; 


of the land for gas and oil.?? 
have been made and gas or oil discovered, the lessor 
cannot arbitrarily terminate the lease by refusing 
to accept the rent.*8 

Withdrawal of offer to extend. Where the lessor 


Bo 
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such notice and demand at the beginning of any 
rental period,’? and if he fails to proceed with the 
development within such a reasonable time the lease 
may be forfeited or canceled.'% 
that on payment of the rent the lessee must be | 
allowed a rental period, after such notice, in which 
to begin operations;'* and that the lessor cannot 
require development by the lessee within a period 
during which the lease is extended under its terms 
by the payment of rentals which have been ac- 
This rule does not apply where, under 
the terms of the lease, all rentals have been dis- 
charged by the drilling of a well.*6 ; 

After development. 
that the rights of the parties to such a lease, as to 
its continuance and termination, are not the same 


It has been held 


It must be noted, however, 


before and after the development 
After developments 


Union Gas, ete, Co. v. Indian-Tex 
Petroleum Co., 199 Ky. 384, 251 SW 
1008; Keystone Gas Co. v. Salisbury, 
192 Ky. 643, 234 SW 290; Bertram 
Dev. Co. v. Tucker, 191 Ky. 9, 228 
SW 1027; Plumber v. Southern Oil 
Co., 185 Ky. 243, 214 SW 896. 

[a] Demand on joint lessee.—A 
demand to commence operations 
made by the lessor upon a resident 
joint lessee is sufficient where the 
other lessee is a nonresident of the 
state. Flanagan vy. Marsh, 105 SW 
424, 32 KyL 184. 

{b] In Oklahoma the decisions 
prior to 1912 did not reserve to lessor 
in an oil and gas lease, under which 
the lessee might surrender it at any 
time on payment of one dollar, the 
right to decline rentals properly 
tendered, because of a delay in drill- 
ing. Shaffer v. Marks, 241 Fed. 139 
[aff 256 Fed. 648, 168 CCA 42]; 
Frank Oil Co. v. Belleview Gas, ete., 
Co., 29 Okl. 719, 119 P 260, 43 LRANS 


487; Kolachny v. Galbreath, 26 Ok). 
Ua 4 11 0 P1902, 388 TRANS web 
Superior Oil, ete., Co. v. Mehlin, 25 
Okl. 809, 108 P 545, 1388 AmSR 942. 
ll. Satterfield v. Galloway, 192 
Ky. 780, 234 SW 448. 
12. Logansport, ete. Gas Co. v 


Seegar, 165 Ind, 1, 74 NE 500; Con- 
sumers’ Gas Trust Co. v. Worth, 163 
Ind, 141, 71 NE 489; Consumers’ Gas 


Trust ‘Co. ov.) aittler,) 162)>:ind: "320, 
70 NE 363; Mid-South Oil Co. v. 
Jaynes, 208 Ky. 483, 271 SW 553; 


Keystone Gas Co. v. Salisbury, 192 
Ky. 643, 234 SW 290; Wilson v. Re- 
sente Gas.Co., 78 W. Va. 829, 88 SH 

fa] Thus under a lease and agree- 
ment binding the lessor to accept 
quarterly payment in lieu of drilling 
wells, the lessor may require develop- 
ment after the end of any quarter for 
which the lessee has paid for delay 
on reasonable notice to the lessee. 
Wilson v. Reserve Gas Co., 78 W. Va. 
329, 88 SE 1075. 

13. See infra § 696. ; 

14. Todd v. Manufacturers’ Light, 
etc., Co., 90 W. Va. 40, 110 SE 446. 

15. Swiss Oil Corp. v. Howell, 199 
Ky. 7638, 251 SW 1007; MeNutt v. 
Whitney, 192 Ky. 132, 282. SW 386; 
De Flores v. Smith, (Tex. Civ. A.) 
236 SW 505. 

16. Bradshaw v. Hurt, 198 Ky. 38, 
247 SW 1113. 


17. Hancock v. Diamond Plate 


Cuaes Cow’ 37) Ind.) MAT ye Sibd, Wb Nas 
18. Hancock v. Diamond Plate 


Glass Co., supra; Todd v. Manufac- 
turers’ Light, ete, Co., 90 W. Va. 
40, 110 SE 446. 

[a] Part performance.—<A finding 
in an action for rent that the lessee 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§§ 691-692] 


has the right to withdraw his offer to extend the 
time for drilling, he must give some notice of his 
intention to do so, before acceptance,’® and such 
revocation of the offer must be communicated to the 


lessee.?° , 


[§ 692] (8) Excuses for Breach of Obligation in 
In the absence of a saving clause in 
the lease, a lessee’s breach of his obligation to ex- 
plore and develop the property in the time and 
manner agreed upon in the lease or in paying rentals 
is not excused because of a financial stringency 
and inability to procure capital;?? or because of 
the fact that explorations upon adjoining property 
have proved unproductive ;** or because of the pend- 
ency of litigation as to title, where it does not 
involve the property or location where the well is 
being drilled ;** or because of conditions which arose 
after the time for drilling had elapsed ;** or because 
of a notice that suit would be brought unless work 
was commenced;*® or because of other conditions 
that did not deter the lessee from developing the 
It has also been held that a default 


General.?1 


property.”” 


after having elected to terminate the 
agreement furnished gas to the les- 
sor as required by the lease did not 
amount to a finding of such part 
performance by the. lessee as pre- 
vented it from exercising its right 
to terminate the lease. Hancock v. 
Diamond Plate Glass Co., 37 Ind. A. 
351, 75 NE .659. 


19. McKay v: Tally, (Tex. Civ. A.) 
220 SW 167. 

20. McKay v. Tally, supra. 

21. Excuse or release from lia- 


bility for rent or royalty in general 
see infra § 735. 

22. R. E. Taylor Syndicate  v. 
James, (Tex. Civ. A.) 243 SW 1105; 


Bost v. Biggers, (Tex. Civ. A.) 222 
Sw 1112. 
[a] A financial depression 


throughout the country is no excuse 
for nondevelopment pursuant to the 
terms of an oil and gas lease. Mas- 
terson v. Amarillo Oil Co., (Tex. Civ. 
A.) 253 SW 908. 

23. Mollohan v. Patton, 110 Kan. 
663, 202 P 616, 205 P 643; Cochran y. 
Pew, 159 Pa. 184, 28 A 219. 

fa] Thus, where the lease ex- 
pressly provides that, in case of fail- 
ure to complete a well within a fixed 
time, a certain rental shall be paid, 
it is no defense to an action for such 
rent that in wells drilled on adjoin- 
ing lands, or in the vicinity of the 
leased premises, neither oil nor gas 
had been found in paying quantities. 
Cochran v. Pew, 159 Pa. 184, 28 A 
219; Johnstown, ete, R. Co. v. Eg- 
bert, 152 Pa, 53,25 A 151. 

24. Texala Oil, etc., Co. v. Caddo 
una Lands Co., 152 La. 549, 93 
S 788. : 

25. Southern Illinois Gas. Co. v. 
Parsons, 308 Ill, 139, 139° NE \21; 
Texala Oil, etc., Co. v. Caddo Mineral 
Lands Co., 152 La. 549, 93 S 788. 

{a] WWlustration.—The drilling ofa 
well to a deep stratum of oil within 
one year, as reauired by an oil and 
gas lease, is not excused by the 
lessee’s inability to procure the nec- 
essary casing, where this condition 
arose several months after the time 
had elapsed for drilling the well, and 
it does not appear that the casing 
could not have been procured had the 
well been drilled within the time 
stipulated, and the lessor had done 
nothing to justify the lessee in be- 
lieving that the time would be ex- 
tended. Texala Oil, etc.,-' Co. ‘Vv. 
Caddo Mineral Lands Co., 152 La. 
549, 93 S 788. 

{b] The existence of a prior un- 
recorded oil and gas lease claimed to 
constitute a cloud on the title of 
lessors will not excuse a delay by 
lessees in completing a well prior to 
discovery of the prior lease. South- 
ern Illinois Gas Co. v. Parsons, 308 
Ill. 139, 139 NE 21. 

26. Maverick Oil, 


6tci’ - ‘Con “v: 
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suit.33 


Howell, 193 Ky. 433, 237 SW 40; 
R. E. Taylor Syndicate v. James, 
(Tex. Civ. A.) 248 SW 1105. But see 
Hamilton v. Empire Gas, etc., Co., 


297 Fed. 422 (estonnel of lessor to 
complain of inactivity). 

[a] Tustrations.—(1) Where the 
lessees gave a bond conditioned for 
the drilling of a well with due dili- 
gence or the payment of a specified 
rental, notice by the obligee after 
work had ceased that suit would be 
brought unless work was commenced 
did not relieve the lessees from ex- 
ercising diligence, as it was not a 
notice of forfeiture, and recognized 
the lessees’ rights on the land, es- 
pecially where they had ample time 
after receiving the notice to com- 
mence work before the suit was filed. 
R. E. Taylor Syndicate v. James, 
(Tex. Civ. A!) 243 SW 1105. (2) 
Where the lessors, after filing pe- 
tition to cancel the lease because of 
an alteration in writing extending 
the term without lessors’ consent, 
demanded that lessee perform the 
contract by beginning developments, 
and warned lessee that, in event of 
its failure so to do, lessors would 
cancel the lease, the lessee could not 
excuse its failure to proceed to de- 
velop land by the fact that such ne- 
tition had been filed, since lessors, 
by serving such notice on lessee, 
waived the right to cancellation of 
lease because of facts alleged in 
such petition. Maverick Oil, etc., Co. 
v. Howell, 193 Ky. 433, 237 SW 40. 

27. Texala Oil, ete., Co. v.,Caddo 
Mineral Lands Co., 152 La. 549, 93 S 


788. 

[a] Ilustration.—The drilling of a 
well to a deep stratum of oil within 
one year, as required by an oil and 
gas lease, is not excused by the fact 
that pipe lines would not accept oil 
for transportation, where by con- 
structing a small pipe line and build- 
ing a switch the lessee could have 
shipped the oil by rail. Texala Oil, 
etc., Co. v. Caddo Mineral Lands Co., 
152 La. 549, 93 S 788. 

28. Niles v. Meade, 189 Ky. 243, 
224 SW 854; Hollister v. Vandergrift, 
12\"Oh}? Cirs Ct.UN: S:75865.301 Oh. Cir. 
Ct. 759; Cotherman v. Oriental Oil 
Co., (Tex: Civ. A.) 272 SW. 616. 

[a] Illustration.— Where upon ex- 
piration of a gas and oil contract 
for a term of three years, to be ex- 
tended so long as gas and oil should 
be produced in paying quantities, les- 
sees upon consideration are granted 
an extension of one year’s time to 
develop oil and gas, but fail to com- 
mence operations on the first well 
until within seven days of the ex- 
piration of the extended term, the 
lessor has the right to treat the con- 
tract as having expired at the end of 
the year’s extension, and it is no 
excuse for the delay that the lessees, 
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in exploration or development or in payments is not 
excused because of unforeseen difficulties or casual- 
ties ;28 or because the stipulated sum is a penalty, 
and the failure did not damage the lessor, because 
there was neither gas nor oil, in paying quantities 
in the land;?® or because of some default of an 
independent contractor employed by him to do the 
work of drilling.®° 

Excuses held sufficient. 
of the lessee will be excused, however, where it was 
caused by an act of the lessor,?t such as by his 
declaring a forfeiture;?? or by his bringing suit 
against the lessee for cancellation of the lease, in 
which .case he is not in a position to complain of 
the lessee’s inactivity during the pendency of the 
Such default will also be excused where it 
is caused by an injunction in favor of one having 
an interest in the land.*4 
by a bankruptcy court, and the lessee tries to secure 
possession, or to operate under the court’s direc- 
tion, he cannot be held responsible for his failure 
to operate under the lease during such period.*® 


A default on the part 


Where the wells are seized 


had made arrangements with a con- 
tractor to commence drilling opera- 
tions in sufficient time to complete 
the well before expiration of the ex- 
tended time, but, on account of an 
accident to his apparatus, he forced 
them to contract with another oper- 
ator unable to begin operations until 
too late to complete the well in time. 
Hollister v. Vandergrift, 12 Oh. Cir, 
CUON. S586, 230) Ohi, (Ch i 75o. 

29. Gibson v. Oliver, 158 Pa. 277, 
27 A 961. 

so. Flanigan v. Stern, 204 Ky. 814, 
265 SW 324. 

31. Wright v. Gillespie, 261 Fed. 
46, 171 CCA 642; Doddridge County 
Oil, ete., Co. v. Smith, 154 Fed. 970; 
Lieber v. Ouachita Natural Gas, etc., 
Co.; 1537Laii60, 95; S.538. 

[a] MTlustration.—Where a land- 
owner granting the right to drill for 
oil and gas, upon the discovery of 
gas, repudiated the contract and re- 
fused to accept a payment agreed to 
be made for each gas well, and con- 
sistently adhered to such _ position 
and brought suit to annul the grant, 
the grant could not be annulled be- 
cause of the grantee’s failure fur- 
ther to develop the property prior to 
a settlement of the various differ- 
ences existing between the parties, 
although during such time it con- 
tinued to use and sell gas from the 
well already drilled. Lieber v. 
Ouachita Natural Gas, ete., Co., 153 
La. 160, 95 S 588. 

32. Johnson vy. Armstrong, 81 W. 
Va. 399, 94.SH 753. 

{a] MTlustration.—Where the lease 
requires drilling within three months 
unless stipulated payments are made, 
a declaration of forfeiture after the 
lessor has accepted advanced pay- 
ments for a long period will excuse 
the failure of the lessee who contin- 
ues to tender stipulated compensa- 
tion thereafter to exercise the right 
to enter and drill while the lessor 
evinces an intention to treat the 
lease as forfeited. Johnson v. Arm- 
strong, 81 W. Va. 399, 94 SE 753. 

33. Hamilton v. Empire Gas, etce., 
Co., 297 Fed. 422; Maverick Oil, etc., 
i v. Howell, 193 Ky. 433, 2837 SW 

34. Gulf Refining Co. v. Hayne, 
148 La. 340, 86 S 891. j 

[a] Tllustration. — Where lessor 
under an oil lease is under an obliga- 
tion to give possession to lessee, who 
cannot obtain it and begin operation 
solely by reason of an injunction in 
favor of other persons having an in- 
terest in the land, and the time 
within which lessee is to begin oper- 
ations elapses pending the injunction, 
the lease is not thereby terminated. 
Gulf Refining Co. v. Hayne, 148 la. 
340, 86 S 891. 

35. Munsey v. Marnet Oil, 
Co., (Tex. Civ. A.) 199 SW 686, 


etc., 
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[§ 693] 1. Remedies for Breach of Agreement— 
Upon the lessee’s failure to comply 
with the covenants of the lease in respect of de- 
veloping the property or paying rentals, the lessor 
may sue for performance of such. covenants*® or for 
the recovery of damages he has sustained,*’ or he 
may sue for a cancellation of the lease,** or he 
may declare the lease forfeited, where it contains 
a forfeiture clause, for such breach.*® If the lessee 
claims the right to continue operations after such 
breach, the lessor may sue to have his title quieted.*° 

[§ 694] (2) Forfeiture*'—(a) In General. 
ject to the rules relating to the forfeiture of leases 
for breach of covenant or condition in general,‘ 
particularly those relating to the forfeiture of other 
mining leases,** and in the absence of facts excus- 
ing the breach,** or waiving the right of forfeiture,*® 
an oil and gas lease, where it contains a forfeiture 
clause,*® may be forfeited, that is, it may be ter- 
minated at the instance of the lessor, because of a 
breach of gome covenant or condition thereof by 


(1) In General. 


36. See infra § 709. 

37. See infra §§ 716, 717. 

38. See infra §§ 712-715. 

39. See infra §§ 696-699. 

40. See infra § 711. 

41. “Forfeiture” distinguished 


from “abandonment” see infra § 722. 


42. See generally Landlord and 
Tenant §§ 234-240. 

43. See supra §§ 603, 628-631, 646, 
647. 

44. See supra § 692. 

45. See infra §§ 704, 705 


46. FEwert v. Robinson, 289 Fed. 
740; Chandler v. Hart, 161 Cal. 405, 
119 P 516, ‘AnnCasl1913B 1094; 
Thomas v. Standard Dev. Co., 70 
Mont. 156, 224 P 870; Russell v. 
Brooks, (Tex. Civ. A.) 254 Sw 404; 
Empire Gas, etc, Co. Vv. Pendar, 
(Tex. Civ. A.) 244 SW 184; Von 
Hatzfela v. Haubert, (Tex. Civ. A.) 
924 SW 220; McCallister v. Texas 
Co., (Tex. Civ. A.) 223 SW 859. 

[al Validity of forfeiture agree- 
ment.—A contract providing for the 
forfeiture of certain oil leases upon 
failure to commence drilling opera- 
tions thereon within a specified time 
is without consideration and unen- 
forceable, where the leases have not 
peen forfeited and are not subject 
to forfeiture when the contract is 
made and nothing is paid as consid- 
eration. Russell v. Brooks, (Tex. 
Civ. A.) 254 SW 404. 

[b] Evidence as to existence of 
forfeiture clause.—Where in a_les- 
sor’s action to declare a forfeiture 
of the lease, it appears that the origi- 
nal lease was modified by a subse- 
quent agreement, the introduction of 
the original lease in evidence is not 
error, where lessor has made such 
lease an exhibit in his petition, and 
where consideration of such lease is 
necessary in determining whether its 
terms authorized a forfeiture. Von 
Hatzfeld v. Haubert, (Tex. Civ. A.) 

SW 220. 
are Ark.—Cordell v. Enis, 162 Ark. 
“41, 257 SW 3875; Epperson v. Hel- 
bron, 145 Ark. 566, 225 SW 345, 15 

EVO Ole 
es Cal.Jameson y. Chanslor-Canfield 
Midway Oil Co., 176 Cal. 1, 167 P 
369; Chandler v. Hart, 1OLMCall | £05, 
119 P 516, AnnCasi913B 1094. 

Ok1.—Gypsy Oil Co. v. Ponder, 92 
Okl. 181, 218 P 663; Brown v. Wilson, 
58 Okl. 392, 160 P 94, LRAI917B 1184; 
Mitchell v. Probst, 52 Okl. 10, 152 P 


Tex.—Gulf Production Co. v. 
Cruse, (Civ. A.) 258 SW 211 [rev 
on other grounds (Commn. A.) 558 
SW 211]; Arnold v. Producers’ Oil 
Coy CCiva AD) 196) SIWeie oe 

Wyo.—Pryor Mountain Oil, etc., 


Co. v. Cross, 31 Wyo. 9, 222 P 570. 
{al Production of oil and gas.— 
Where the future right to operate 
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anee; 


Sub- 


under an oil and gas lease is made to 
depend on the ability to produce oil 
and gas, the provision will be given 


‘effect by the court, but whether oil 


or gas can be produced by the lessee 
or his assigns is a question of fact, 
and for determination by court from 
a consideration of all the evidence, 
as in any other disputed question of 
fact. -Gypsy Oil Co. v. Ponder, 92 
OR]. 184, 2182 P6638. 

[b] Delay in marketing product.— 
A lessee of oil and gas cannot delay 
an unreasonable time to market gas 
after discovery, particularly where 
the territory is being drained, and, 
if he does so, equity will favor for- 
feiture as promoting justice. Pryor 
Mountain Oil, etce., Co. v. Cross, 31 
Wyo. 9, 222 P 570, 

[c] Failure to pay taxes! as 
ground of forfeiture see Gulf Produc- 
tion Co. v. Cruse, (Tex. Commn, A.) 
271 SW 886 [rev (Civ. A.) 258 SW 


Paik 
48. See infra §§ 696, 697. 
49. See infra § 698 


50. Ewert v. Robinson, 289 Fed. 
740. See Lawrence v. Mahoney, 145 
Ark. 310, 225 SW 340 (breach of 
promise not to assign not ground for 
avoiding lease for fraud); and gener- 
ay Landlord and Tenant §§ 236- 
242. 

51. Ky.—Wilson v. Purnell, 199 
Ky. 218, 250 SW 850; Suge v. Wil- 
liams, 191 Ky. 188, 229 SW 72. 


Pa.—Thompson v. Christie, 138 
Pa. 230, 20 A 934, 11 LRA 236. 

Tex.—Burt v. Deorsam, (Civ. A.) 
227 SW. 364. 

W.. Va.—Horse Creek Coal Land 


Co. v. Trees, 75 W. Va. 559, 84 SE 
376. 

Wyo.—Pryor Mountain Oil, ete, 
Co. vo Cross.) 31 Wryoe 9.4222) P 670. 

See generally Landlord and Tenant 
§ 235. 

[a] TDustrations.—(1) Where a 
lease provides that it shall remain in 
force as long thereafter as either 
substance is produced, ete., and shall 
production be had, the lessee shall 
market the product “within = six 
months from discovery, or at any 
time mutually agreed upon,” it does 
not expire by its terms on failure to 
market the product within § six 
months from the completion of a 
well which produced gas in paying 
quantities, since the “marketing” and 
“producing” clauses were independ- 
ent, especially where the marketing 
provision contained no _ forfeiture 
clause. Pryor Mountain Oil, ete., Co. 
v. Cross, 31 Wyo. 9, 222 P 570. (2) 
Where a lease requiring the lessee to 
drill a well within a year or to mak- 
ing specified payments to renew the 
lease. is supported by a valuable 
consideration other than the promise 
to drill, a failure of the lessee to 


ray eee) bia 
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the lessee,*7 such as for a failure to comply with 
the terms of the lease in regard to exploring and 
developing the property for oil-or gas,#® or as to 
the payment of rents or royalties,t® or for a breach 
of covenant against assigning or subletting.®° 
in the absence of statute such a forfeiture ordi- 
narily will not be declared for a breach of a cove- 
nant or condition unless the lease contains a proviso 
for forfeiture upon such breach,®! or unless the 
breach amounts to an abandonment of perform- 
nor ordinarily will a forfeiture be enforced 
in equity if the lessor’s rights can be adequately 
protected otherwise.®3 
clare a forfeiture must be promptly exercised,°* and 
the result of enforcing the forfeiture must not be 
unconscionable.°® 

Specified causes. Where the lease expressly speci- 
fies the breaches for which a forfeiture may be 
claimed, a forfeiture ordinarily cannot be enforced 
for any other cause;°* and where the lease contains 
an express condition as to the lessor’s right to de- 


But 


Furthermore the right to de- 


drill the well within a year will not 
constitute ground for canceling the 
lease where there is no agreement 
that it should work a forfeiture 
thereof. Burt v. Deorsam, (Tex. Civ. 
A.) 227 SW 354. 

52. Sugg v. Williams, 191 Ky. 188, 
229 SW 72; Dixon v. McCann, 87 Okl. 
109, 206 P 597; New State Oil, etc., 
Co. v. Dunn, 75 Okl. 141, 182 P 514: 
Wisconsin-Texas Oil Co. v. Clutter, 
(Tex. Civ. A.) 258 SW 265: Marnet 
Oil, etc., Co. v. Munsey, (Tex. Civ. 
A.) 232 SW 867. 

[a] MTllustration.—Where a lease 
for six years, and as much longer as 
oil and gas may be found in paying 
quantities, contains an express cove- 
nant to complete a well within two 
years, but no provision to pay for 
delay, the lessee’s failure to comply 
amounts to an abandonment and 
renders the lease forfeitable at the 
option of lessor or his grantee. 
Dixon v. McCann, 87 Okl. 109, 206 
PbO 

[b] Cancellation not warranted.—— 
The cancellation of an oil lease, be- 
cause the project had been aban- 
doned by lessee, is not warranted 
where, on lessor’s declaration of his 
intention to enforce forfeiture, les- 
see insisted that he be permitted to 
exercise right granted in the lease 
to sell parts thereof. Lane vy. Ur- 
bahn, (Tex. Civ. A.) 265 SW 1063. 

Abandonment generally see infra 
§§ 722-725. 

53. Rembarger v. Losch, 70 Ind. 
A. 98, 118 NE 831; Bloom y. Rugh, 
98 Kan. 589, 160 P 1135; Howerton vy. 
Kansas Natural Gas Co., 82 Kan, 367, 
108 P 813; 34 LRANS .46; 81 Kan. 
553, 106 P 47, 34 LRANS 34. 

[a] Where an interest in the land 
has been acquired by an oil and gas 
lessee by reason of his exploration 
and development, it will not be for- 
feited unless it clearly appears that 
it would be against equity to permit 
the lessee to longer assert the inter- 
est. Rembarger v. Losch, 70 Ind. A. 
98, 118 NE 881. 

54. Bloom v. Rugh, 98 Kan. 589, 
169 P 1135; Pierce Oil Corp. v. 
Schachty 7b): Ok]. 10d g 1st s i7eny 
Indiana Oil, ete., Co. v. McCrory, 42 
Okl. 136, 140 P 610; Craig v. Cos- 
SNOVEs 2 (Gi eas! bS0f Melo IEA e406; 
Thompson vy. Christie, 1388 Pa. 230, 20 
A 934, 11 LRA 236. 


55. McKean Natural Gas Co. v. 
Wolcott, 254 Pa. 328, 98 A 955: 
Thompson v. Christie, 138 Pa. 230, 


20 A 934, 11 LRA 2386; McCarty vy. 
Mellon, 5 Pa, Dist. 425. 
56. Ill—Poe v. Ulrey, 233 Ill. 56, 
84 NE 46 [aff 134 Ill. A. 298]. 
Kan.—Davis v. Chautauqua Oil, 
etc., Co., 78 Kan. 97, 96 P 47; Rose 
Ne anyon Zine Co., 68 Kan. 126, 74 


5 ee be ere Le ae ee BA 
¥or later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§§ 694-695] 


clare a forfeiture for a breach of obligation,®? no 
covenant, authorizing a forfeiture for such breach, 
can be implied .in direct opposition to the written 


provision.°§ 


Rule of construction. The ordinary rule that the 
law does not favor forfeitures of leases®® does not 
apply with full foree, if at all, in case of oil and 
gas leases under which the lessee wrongfully fails to 
In such cases the lease is 
generally construed most favorably to. the lessor,*t 
and a forfeiture more liberally allowed,®? especially 
where a forfeiture is more consonant with the prin- 
ciples of justice than would be the withholding of 
But at the same time the right 
to such forfeiture must clearly appear as being 
fairly within the language of the contract;%* and it 
has been held that if the forfeiture clause is am- 
biguous it will not sustain a forfeiture.®® 


develop the property.®° 


equitable relief.%* 


Mc- 
57 


Ky.—Big Jack Oil, etc., Co. v. 
Ginnis, 203 Ky. 287, 262 SW 262. 

Oh.—Harris v. Ohio Coal Co., 
Oh. St. 118, 48 NE 502. 


Se5 War TESMCUtZ a Olea. 
Tex.—Grubb v.- McAfee, 109 Tex. 


527, 212 SW 464 [rev (Civ. A.) 164 
SW 925]; Jacobs v. Robinson, (Civ. 
A.) 241 SW 241 [aff 113 Tex. 231, 
254 SW 309]; Pierce v. Texas Pac. 
Coal, etc., Co., (Civ. A.) 225 SW 193. 

W. Va.—Core v. New York Petro- 
leum Co., 52 W. Va. 276, 43 SE 128. 

57. Kachelmacher v. Laird, 92 Oh. 


Spree f 110 NE 933, AnnCas1917B 
58. Kachelmacher v. Laird, supra. 
g bees See Landlord and Tenant 


60. Ark.—Epperson v. MHelbron, 
ae Ark. 566, 225 SW 3845, 15 ALR 

Ind.—Risch vy. Burch, 175 Ind. 621, 
95 NE 123. 

Ky.—Bell v. Kilburn, 192 Ky. 809, 
234 SW 730; Kies v. Williams, 190 
Ky. 596, 228 SW 40. 

N. Y.—Conkling v. Krandusky, 127 
App. Div. 761, 112 NYS 13. 

Tex.—Stephenson v. Stitz, (Civ. A.) 
255 SW. 812; Clutter v. Wisconsin 
Texas» ‘Oil Cow CCiv. ~ AS) -.233° SW 
322; Ford v. Cochran, (Civ. A.) 223 


SW 1041; Hitson v. Gilman, (Civ. 
A.) 220 SW 140. 
But see Blackwell Oil, etc., Co. v. 


Whited, 81 Okl. 45, 196 P 688 (holding 
that a suit, the primary and only 
purpose of which is to establish a 
forfeiture as a matter of record and 
to cancel a lease, is a suit to give 
effect to, and therefore to aid in, the 
enforcement of a forfeiture, and the 
equity which it presents must be 
strong enough to overcome the gen- 
eral indisposition of courts of chan- 
cery toward granting such relief). 
[a] Reason for rule.—Although 
equity abhors a forfeiture, neverthe- 
less a court of chancery will enforce 
forfeiture of an oil and gas lease 
giving exclusive right to explore for 


such minerals, where it would be in-. 


equitable to permit the lessee longer 
to assert his right by reason of his 
continued default, for not only does 
an oil lease yield nothing to a land- 
owner, unless worked, but it is an 
encumbrance on his land, and to 
allow the lessee to default might re- 
sult, in case of a small parcel, of the 
draining of oil or gas from there- 
under. Epperson v. Helbron, 145 
Ark. 566, 225 SW 345, 15 ALR 597. 

61. See supra § 667. 

62. Risch v. Burch, 175 Ind. 621, 
95 NE 123; Jenkins v. Williams, 191 
Ky. 165, 229 SW 94; Hughes_ v. 
Busseyville Oil, ete. Co. 180 Ky. 
545, 203 SW 515; Smith v. Carpenter, 
(Tex. Civ. A.) 257 SW 637; Stephen- 
son vy. Stitz, (Tex. Civ. A.) 255 SW 
812; Clutter v. Wisconsin Texas Oil 
Cot AC Ley OI FAG) 929.84, 5, WV, 322; 
Cockrum v. Christy, (Tex. Civ. A.) 
223 SW 308; Munsey v. Marnet Oil, 
ete., Co., (Tex. Civ. A.) 199 SW 686. 

fa] In California a condition sub- 
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however, the lease does not carry a provision for the 
development of the leased premises for oil and gas 
purposes, the contract is governed by the general 


rule against forfeitures.®® 


dition.” 
Lessee. 


Where, 


sequent in an oil and gas lease per- 
mitting forfeiture at lessor’s election 
must be strictly construed against 
the lessor within rule stated by Civ. 
Code § 1442. Jameson v. Chanslor- 
Canfield Midway~Oil Co., 176 Cal. 1, 
6tC..5+Co.) Vv. 


IBIS BEY, 

63. Indiana Oil, Mc- 
Crory, 42 Okl. 136, 140 P 610. 

64. Kelley vy. Ivyton Oil, etc., Co., 
204 Ky. 804, 265 SW 309; Big Jack 
Oil, ete, Co. v. McGinnis, 203 Ky. 
287, 262 SW 262; Texas Pac. Coal, 
etc., Co. v. Bratton, (Tex. Civ. A.) 
239 SW 688; Carey v. Texas Pac. 
Coal, ete., Co., (Tex. Civ. A.) 237 SW 
309; Texas Co. v. Curry; (Tex. Civ. 
A.) 229 SW 648. 


65. Decker v. Kirlicks, 110 Tex. 
90, 216 SW 3885 [aff (Civ, A.) 201 
SW 687]; Dale v. Simon, (Tex. Civ. 


A.) 248 SW 703. 

66. Gulf Production Co. v. Cruse, 
(Tex. Commn. A.) 271 SW 886. 

A forfeiture for nonpayment 
of taxes by the lessee is governed by 
the general rule that forfeitures are 
looked upon with disfavor by the 
courts. Gulf Production Co. v. Cruse, 
(Tex. Commn, A.) 271 SW 886. 

67. Of mining leases in general see 
supra §§ 628-631. 

68. See generally Landlord and 
Tenant § 233. 

69. Cal—Jameson v. Chanslor- 
Canfield Midway Oil Co., 176 Cal. 1, 
V6 Ps Gor 

Ind.—Hancock v. Diamond Plate 
Glass Co., 162 Ind. 146, 70 NE 149; 
Perry v. Acme Oil Co., 44 Ind. A. 207, 
88 NE 859, (A.) 80 NE 174. 

Ky.—New Domain Oil, etc., Co. v. 
Gaffney Oil Co., 134 Ky. 792, 121 SW 
699. 

La.—North Cent. Texas Oil Co., Inc, 
v. Gulf Refining Co., Inc., 105 S 4il1. 

Okl.—Southwestern Oil Co. v. Mc- 
Daniel, 71 Okl. 142, 175 P 920; Bren- 
nan: v. Hunter, 68 Okl. 112, 172 P 49; 
Bearman v. Dux Oil, etc., Co., 64 Okl. 
147, 166 P 199; Lavery v. Mid-Con- 
tinent Oil Dev. Co., 62 Okl. 206, 162 P 
737, LRAI917D 231; Cohn v. Clark, 
48 Okl. 500, 150 P 467, LRA1916B 
686. 

Pa.—Craig v. Cosgrove, 277 Pa. 580, 
121 A 406; McKean Natural Gas Co. 
v. Wolcott, 254 Pa.’ 3238, 98° A’ 955; 
Liggett v. Shira, 159 Pa. 350, 28 A 
218; McMillan v. Philadelphia Co., 
159 Pa. 142, 28 A 220; Glasgow v. 
Chartiers Oil @o.,-152, Pa. ~48; 25 A 


232; Leatherman v. Oliver, 151 Pa. 
646, 25 A 309; Jones _v.. Western 
Pennsylvania Natural Gas Co., 146 


Pa, 204, 23 A 386. 

Tenn.—Bates v. Georgia Fertilizer 
Co., 144 Tenn. 32, 229 SW 1538, 155 
[quot Cyc]. 

Tex.—Cotherman v. Oriental Oi) 
Co., (Civ. A.) 272 SW 616; Empire 
Gas, ete., Co. v. Pendar, (Civ. A.) 244 
SW 184. 

[a] Rule applied.—The grantee of 
an undivided one-fourth interest in 
oil and gas in a whole tract, covered 
by a lease of a prior lessee, is not 
entitled to sue for avoidance of such 


[§ 695] (b) Who May Assert Forfeiture.** 
in the case of leases in general,®® a forfeiture clause 
in an oil or gas lease is for the benefit of the lessor 
and may be taken advantage of only by him,®® or 
by one who succeeds to his rights;*° and if he elects 
to waive it,71 no one else may take advantage of it.”” 
Where the lessor has sold the leased land or a part 
thereof, he cannot enforce a forfeiture of the lease 
as to the land sold for a subsequent breach of con- 


As 


The lessee cannot, without the lessor’s 
concurrence, take advantage of the forfeiture clause 
to terminate the lease,’* or to avoid liability on his 
covenants therein;’> and this is true, although the 


lease for a failure of the lessee to 
perform obligations imposed by con- 
tract without making the owner a 
party to the suit, the lease being in- 
divisible. North: Cent. Texas Oil Co., 
Inc. v. Gulf Refining Co., Inc., (la.) 
105 S 411, 

70. Union Gas, etc., Co. v. Indian- 
Tex Petroleum Co., 199 Ky. 384, 251 
SW 1008; Jenkins vy. Williams, 191 
Ky. 165, 229 SW 94; North Cent. 
Texas Oil Co., Inc. v. Gulf: Refining 
Co., Inc., (La.) 105 S 411; Fomby v. 
Columbia County Dev. Co., 155 La. 
705, 99 S 537; Dixon v. McCann, 87 


Okl. 109, 206 P 597; McCallister v. 
eae Co. ,aiCLexarCiva cA e223e SW 
[a] Rule applied.—Where attor- 


neys for plaintiffs in a suit to cancel 
a lease acquire an undivided interest 
in the lease two years after its execu- 
tion in consideration of services ren- 
dered, such attorneys do not occupy 
the position of third persons purchas- 
ing on the faith of public records, and 
hence are not entitled to cancellation 
or forfeiture, where their clients are 
not entitled thereto. Fomby v. Co- 
lumbia County Dev. Co., 155 La. 705, 
99 S 537. 

[b] A second lessee, subrogated to 
all rights of action and warranty 
which the lessor possesses, may as- 
sert forfeiture of a lease which en- 
cumbers the property, prior in point 
of date and registry to that of the 
suing lessee. North Cent. Texas Oil 
Co., Inc. v. “Gulf Refining Co., Inc., 
(La.) 105 S 411. 

[c] Purchaser of several tracts.— 
Where an owner of four tracts of 
land executed a lease to the four as 
an entirety, purchasers of two of 
the tracts cannot divide the con- 
tract into separate parts, and enforce 
a forfeiture of the lease in part only 
while it is valid as to the remainder, 


the purchaser acquiring no _ better 
right than the vendor possessed. 
McCallister v. Texas Co., (Tex. Civ. 
A.) 223 SW 859. 

71. See infra § 704. 

72. New Domain Oil, ete, Co. v. 


Gaffney Oil Co., 134 Ky. 792, 121 SW 
699; Moore v. Decker, (Tex. Civ. A.) 
176 SW 816 [rev on other grounds 
(Commn, A.) 220 SW 773]. 

73. Brewster v. Lanyon Zinc Co., 
140 Fed. 801, 72 CCA 213; Baird v. 
Atlas Oil Co., 146 La. 1091, 84 S 366. 

74 Lavery v. Mid-Continent Oil 
Dev. Co., 62 Okl. 206, 162 P 737, LRA 
1917D 231; Cohn vy. Clark, 48 OkK1. 
500, 150 P 467, LRA1916B 686; Gibson 
v. Oliver, 158 Pa. 277, 27 A 961; Henne 
v. South Penn Oil Co., 52 W. Va. 192, 
43 SE 147. 

Right of lessee to surrender lease 
see infra § 719. 

75. Evans v. Consumers’ Gas Trust 
Co:, (ind:)) 29 NE 398, “315 LRA 673; 
Mathews v. People’s Natural Gas Co., 
179, Pa. 165, 36 A) 216; Sanders v. 
Sharp, 153 Pa. 555, 25 A 524; Leather- 
man v. Oliver, 151 Pa. 646, 25 A 309; 
Phillips v. Vandergrift, 146 Pa. 357, 
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lease contains a provision that it shall be void or: 
cease on failure by the lessee to comply with the 


conditions specified,’® unless the 


stipulates that it shall be voidable at the option of 


either party, or of the lessee.’” 


[§ 696] (c) Particular Grounds for Forfeiture— 
aa. Breach of Covenant to Explore or Develop—(aa) 
Under the provisions of many oil and 
gas leases which reserve the right of forfeiture 
either expressly or by necessary implication,’® a for- 
feiture or cancellation of the particular lease may 
be enforced for a breach of a covenant or condi- 
tion, by reason of the lessee’s failure to explore, 


In General. 


23 A 347; Jones v. Western: Penn- 
sylvania Natural Gas Co., 146 Pa, 204, 
23 A 386; Ogden v. Hatry, 145 Pa. 
640, 23 A 334; Ray v. Western Penn- 
sylvania Natural Gas Co., 138 Pa. 576, 
20 A 1065, 1067, 21 A 1, 202, 21 AmSR 
922, 12 LRA 290; Wills v. Manufac- 
turers’ Natural Gas Co., 130 Pa. 222, 
18 A 721, 5 LRA 6038; Galey v. Keller- 
man, 123 Pa, 491, 16 A 474; Brown v. 
Vandergrift, 80 Pa. 142; Empire Gas, 
ete., Co. v. Pendar, (Tex. Civ. A.) 244 


Sw 184. j 
76. .Ind.—Ramage v. Wilson, 45 
Ind. A. 599, 88 NE 862. 


Oh.—Woodland Oil Co. v. Crawford, 
55 Oh. St. 197, 44 NE 10938, 34 LRA 
62. 

Pa.—Conger v. National Transp. 
Co.; 165 Pa. 561, 30 A 1038; Liggett v. 
Shira, 159 Pa. 350, 28 A 218; Cochran 
v. Pew, 159 Pa. 184, 28 A 219; Mc- 
Millan v. Philadelphia Co., 159 Pa. 
142, 28 A 220; Leatherman v. Oliver, 
151 Pa. 646, 25 A 309; Jones v. West- 
ern Pennsylvania Natural Gas Co., 
146 Pa. 204, 23 A 386; Ogden v. Hatey, 
145 Pa. 640, 23 A 334; Springer v. Citi- 
zens’ Natural Gas Co., 145 Pa. 430, 
22 A 986; Ray v. Western Pennsyl- 
vania Natural Gas Co., 138 Pa. 576, 
20 A 1065, 1067, 21 Al, 202, 21 AmMSR 
922, .12 LRA 290; Wills v. Manufac- 
turers’ Natural Gas Co., 130 Pa. 222, 
18 A 721, 5 LRA 603; Galey v. Keller- 
man, 123 Pa. 491, 16 A 474. : 

Tenn.—Bates v. Georgia Fertilizer 
Co., 144 Tenn. 32, 229 SW 153, 155 

uot Cyc]. 
tae. Wars cheste v. Bettman, 45 W. 
Va. 148, 30 SE 95. j 

{a] Thus following the forfeiture 
clause with the words “he (the les- 
sor) having the option to drill the 
well or not or pay said rental or not 
as he may elect,’ does not give him 
the option to refuse to do both. Mc- 
millan v. Philadelphia Co., 159 Pa. 
142, 28 A 220. 

77. Title Ins., etc., Co. v. Amal- 
gamated Oil Co., 63 Cal. A. 29, 218 P 
71; Cochran v. Pew, 159 Pa. 184, 28 
A 219; Jones v. Western Pennsylvania 
Natural Gas Co., 146 Pa. 204, 23 A 
386. 

Surrender of lease see infra §§ 719- 
721, 

78. Chandler v. Hart, 161 Cal. 405, 
119 P 516, AnnCas1913B 1094. And 
see cases infra note 79. 

[a] Necessity of forfeiture clause. 
—A lease of land for a specified term 
to develop the land for oil, gas, and 
mineral and sell the same when ac- 
quired, on specified conditions which 
have not been broken, is not forfeited 
by a mere failure of the lessee to de- 
velop and extract oil, gas, and min- 
eral, unless the right of forfeiture is 
reserved on that ground, either ex- 
pressly or by necessary implication. 
Chandler v. Hart, 161 Cal. 405, 119 
P 516, AnnCas1913B 1094. 

79. U. S.—Spencer v. Transconti- 
nental Oil Co., 2 F.. (2d) 273 [rev on 
other grounds 6 F. (2d) 866]; Hyde v. 
Blaxter, 299 Fed. 167. 

Cal.—Becker v. Submarine Oil Co., 
55 Cal. A. 698, 204 P 245. 

Colo.—Davis v. Riddle, 25 Colo, A. 
162, 136,P 551. 

Ill.—Gillespie v. Fulton Oil, ete., 
Co.,. 140 |. AS 147 [rev 286.111 01838, 
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lease expressly 


stipulated.*? 


lease.83 


86 NE 219]. 
Ind.—Evans v. Consumers’ Gas 
Trust Co.; 29 NE 398, 31 LRA 6738; 


Lamar v. Farmer, 59 Ind. A. 501, 109 
NE 791; Carr v. Huntington Light, 
etc., Co., 33 Ind. A. 1, 70 NE 552. 
Kan.—Towel v. Fluharty, 110 Kan. 
260, 203 P 703. ‘ 
Ky.—Jenkins v. Williams, 191 Ky. 
165, 229 SW 94; Kies v. Williams, 190 
Ky. 596, 228 SW 40; Hunt v. Garvin, 


190 Ky. 472, 227 SW 811; Flanagan V.| 
Marsh, 105 SW 424, 32 KyL 184; Kim-| 


bal Oil Co. v. Keeton, 101 SW 887, 31 
KyL 146. 

La.—Louisiana Live Stock, etc., Co. 
v. Kendall, 155 La. 122, 98 S 862; 
Texala Oil, etc., Co. v. Caddo Mineral 
ands= Co,; "162 ba,” 549793 189 B88; 
Talley v. Lawhon, 150°La. 25, 90 S 
427; Prince v. Standard Oil Co., 147 
La. 283, 84 S 657; Green v. Standard 
Oil Co., 146 La. 935, 84 S 211. 

Mont.—Thomas v. Standard Dev. 
Co., 70 Mont. 156, 224 P 870. 

Oh.—Harris v. Ohio Oil Co., 57 Oh. 
St. 118, 48 NE 502. 

Okl.—New State Oil, ete., Co. v. 
Dunn, 75 Okl. 141, 182 P 514; South- 
western Oil Co. v. McDaniel, 71 Okl. 
142, 175 P 920; Blackwell Oil, etc., Co. 
v. Whitesides, 71 Okl. 41, 174 P 573. 

Pa.—Glasgow v. Chartiers Gas Co., 
152 Pa. 48,25 A 232; Leatherman vy. 
Oliver, 151 Pa. 646, 25 A 309. 

Tex.—Four Brotherhood Oil Co. v. 
Kelley, (Civ. A.) 235 SW 604; Marnett 
Oil, ete., Co. v. Munsey, (Civ. A.) 232 
SW 867; Burnett v. Summerour, (Civ. 
A.) 228 SW 1013; McLean v. Kishi, 
(Civ. A.) 173 SW 502; Hodges v. 
Brice, 32 Tex. Civ. A. 358, 74 SW 590. 

[a] A forfeiture may be enforced: 
(1) For a failure of the lessee to com- 
ply with an agreement extending the 
time for completing a well. Towel v. 
Fluharty, 110 Kan. -260, 203 P 703. 
(2) Where the lease provides that it 
shall be “declared null and void un- 
less further prosecuted after the first 
well drilled,” and the lessee delays 
four years after the first well 1s 
drilled, without taking further steps. 
Heintz v. Shortt, 149 Pa. 286, 24 A 
316. (3) Where the lease requires 
diligent prosecution of work of pro- 
duction, and where the lessee, after 
drilling a gas well, refuses for four 
years to drill other wells, although 
the land has no value as oil property, 
and there is no market for gas in the 
territory, and although the lessee has 
paid the annual rent for the gas well 
as required by the lease. Prince v. 
Standard Oil Co., 147 La. 288, 84 S 
657. 

[b] Where the lease provides for 
prosecution to success, with due dili- 
gence, or abandonment, and to be null 
and void in case “oil or gas should 
not be pumped or excavated in pay- 
ing quantities” on or before a certain 
day, the mere striking of oil will not 
avoid the forfeiture in the event the 
oil is not brought to the surface, so 
as to be capable of division, accord- 
ing to the terms of the lease. Ken- 
peay. v. Crawford, 138 Pa. 561, 21 A 
sl 


{c] Failure to commence.—A for- 
feiture may be enforced for failure to 
commence work within the time 
specified, although the work is com- 


Be 


[§§ 695-696 


develop, and operate the property for oil or gas, 
within the time and manner stipulated,’® unless. 
facts exist excusing the breach.®® 
clause for the payment of rent in case operations. 
are not commenced or completed within a specified 
time*? does not abrogate the provision for forfeiture,, 
which may be enforced at the lessor’s option, if 
operations are not begun and the rent not paid as 
If no time is fixed within which to 
begin operations the lessee’s failure to begin within 
a reasonable time entitles the lessor to forfeit the 


An alternative 


Forfeiture not warranted. Where, however, the 


pleted within the time required. Wil- 


liams v. Fowler, 32 PittsbLegJNS 
(Pa.) 145 
{d] Presumption.—If it is appar- 


ent from the lease that the principal 
consideration therefor was to secure 
a test of the property, it will be pre- 
sumed that lessor reserved the right 
of forfeiture to prevent lessee from 
taking repeated terms to enter prop- 
erty to prospect. Chi-Okla Oil, etc., 
ar v. Shertzer, 105 Okl. 111, 231 P 
Obligation to explore and develop 
generally see supra’ §§ 680-691. 


80. See supra § 692. 
81. See supra §§ 688-691. 
82. Ind.—Risch v. Burch, 175 Ind- 


621, 95 NH 123; Dill v. Fraze, 169 Ind. 
53, 79 NE 971 [transf (A.) 77 NE 
1147]; Evans v. Consumers’ Gas Trust 
Co., 29 NE 398, 31 LRA 673; Butcher 
v. Greene, 50 Ind. A. 692; 98 NE 876. 

Kan.—Wescott v. Bailey, 109 Kan. 
163,,198 P 189; Doornbos v. Warwick,. 
104 Kan. 102, 177 P 527. 

Ky.—Union_ Gas, etc., Coseae 
Wright, 200 Ky. 791, 255 SW 697: 
Turner y. Lick Creek Oil, ete., Co., 
is oe agOR SW 191; Warren Oil, 
etc., Co. v. Gilliam, 182 Ky. 807, 20 
SW 698. sf ; 

La.—Fomby v. Columbia County~ 
Dev. Co., 155 La. 705, 99 S 537. 

Okl.—Melton v. Cherokee Oil, etc., 
Co., 67 Okl. 247, 170 P 691 [certiorari 
den 247 U. S. 507, 88 SCt 427, 62 L. 
ed. 1241]; McKee v. Grimm, 57 Ok1. 
680, 157 P 308; Cohn v. Clark, 48 Okl. 
500, 150 P 467, LRA1916B 686. 
py oat pana) v. Vandergrift, 80 Pa.. 

Tex.—Stephenson y. Stitz, (Civ. A. 
255 SW 812; Smith. vy. aie ici, 
A.) 252 SW 836; Appling v. Morrison, 
(Civ. A.) 227 SW 708; Young vy. Jones, 
(Civ. A.) 222 SW 691. : 

W. Va.—Bettman v. Harness, 42 W. 
Va, 433, 26 SE 271, 36 LRA 566. 

[a] Rule applied to assignment.— 
A provision in an assignment of an 
oil and gas lease providing for for- 
feiture on the assignee’s failure to 
place a drilling machine on the prem- 
ises within a specified period or pay 
a specified amount immediately on ex- 
piration thereof is favored, and will 
be upheld by the courts. Bell v. 
Kilburn, 192 Ky. 809, 234 SW 730. 

{b] Where the land leased is sub- 
divided into units, rental to be. paid 
on each unit, unless the lessee has a 
producing well on such unit, and in 
case there is no rent paid and there 
is no producing well, the lease on so 
much of the land is to become void, 
the lease may be canceled as to unit 
on which there is no producing well 
and on which no rent has been paid, 
notwithstanding the maximum period 
of the lease on the whole tract has 
not expired. 
Kan. 163, 198 P 189. 

Failure to pay rent as ground for 
forfeiture generally see infra ; 698. 

83. Davis v. Riddle, 25 Colo. A. 
162, 186 P 551; Smith v. Carpenter, 
(Tex. Civ. A.) 257 SW 637. See gen- 
erally supra § 686. 

[a] Courts do not look favorably 
on oil and gas leases which do not 
require operations to begin within a 
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fixed time, and which tend to keep 


pee ae st 


+ 


ry esr 


lessee is acting in good faith in 


work of development and operation with reasonable 
diligence, in compliance with the terms of the lease, 
he will be protected against cancellation or forfei- 
In such a case a forfeiture will not be de- 


ture.®4 ( 
clared because of slight delays or 


on the part of the lessee,*° or because of a default 
due to an act of bad faith on the part of the lessor,*® 
or because the lessee’s operations prove unproduc- 
tive,’? particularly where development is not the 
sole consideration for the lease, but the lessee has 
paid a substantial cash consideration therefor.** 

A lessor’s right to forfeit a 
lease for nondevelopment by the lessee is not 
affected by a subsequent statute making void an oil 
and gas lease providing for postponement of de- 
velopment by payment of rentals, unless the lessor 
thereafter and before executing a new lease accepts 


Effect of statute. 


property from development indefi- 
nitely, and in such cases forfeiture 
of the lease is favored. Smith v. 
Carpenter, (Tex. Civ. A.) 257 SW 637. 

84. U. S.—Washburn v. Gillespie, 
261 Fed. .41, 171 CCA 6387 [certiorari 
den 252 U. S. 587 mem, 40 SCt 396, 
mem, 64 L. ed. 729 mem]; Shaffer v. 
Marks, 241 Fed. 139 [aff 256 Fed. 648, 
168 CCA 42]. 

TIll.— Gillespie v. Fulton Oil, etc., 
Co.; 286 Ill. 188, 86 NE 219; Poe v. 
Ulrey, 233 Ill. 56, 84 NE 46 [aff 134 
Tl. A. 298). 

Kan.—Baughman v. Ault, 115 Kan. 
553, 223 P 815. ; 

Ky.—Reynolds v. White Plains Oil, 
etc., Co., 199 Ky. 248, 250 SW 975; 
Davenport v. Schoenfelt, 191 Ky. 234, 
229 SW 1043. 

La:—Ardis v. Texas Co., 155 La. 
790, 99 S 600; Nabors v. Producers’ 
Oil Co., 140 La. 985, 74 S 527, LRA 
1917D V115. ; 

Okl.—Parks v. Sinai Oil, etc., Co., 
83 Okl. 295, 201 P 517; Keechi Oil, etc., 
Co. v. Smith, 81 Okl. 266, 198 P 588; 
Northwestern Oil, ete., Co. v. Branine, 
71 Okl. 107, 175 P 533, 3 ALR 344. 

Tex.—Duke v, Stewart, (Civ. A.) 
230 SW 485; Cockrum vy. Christy, (Civ. 
A.) 223 SW_308. 

W. Va.—McGraw Oil, etc., Co. v. 
Kennedy, 65 W. Va. 595, 64 SE 1027, 
28 LRANS 959; Headley v. Hoopen- 
garner, 60 W. Va. 626, 55 SH 744. 

[a] QWustrations.—(1) Where the 
lease provides for extension beyond 
a year from date, conditioned on ten- 
ant’s production, and gas is found in 
paying quantities within a_ year, 
jessee became vested with a limited 
estate in the leased premises for fur- 
ther operations in accordance with 
its terms, and, having once vested, it 
is not lost by lessee’s search for oil 
and gas in the lower sand, although 
not discovering the same within the 
year, and, if discovered in the lower 
sand, he is not required to produce 
gas from the upper sand, although 
otherwise production from the upper 
sand could not be long deferred with- 
out forfeiture. Parks v. Sinai Oil, 
etc., Co., 83 Okl, 295, 201 P 517; Roach 
v. Junction Oil, ete., Co., 72 Okl. 213, 
179 P 934. (2) An oil lease will not 
be canceled for nondevelopment 
where several wells had been drilled, 
all of which were small producers, 
and where, prior to the action to can- 
cel the lease, the wells had been 
rigged up and pumped for months, 
and thousands of dollars expended by 
lessee in an effort to make the lease 
a producing one. Davenport v. Schoen- 
felt, 191 Ky. 234, 229 SW 1043. (3) 
Where the lessee under an oil and 
gas lease agreed to complete a well 
within one year, or pay a given 
amount for each additional three 
months completion be delayed from 
the time fixed, the lease cannot be 
forfeited because the lessee made no 
effort to start drilling a well until the 
year was nearly expired. Washburn 
vy. Gillespie, 261 Fed. 41, 171 CCA 637 
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prosecuting the 
statute.°? 


trivial breaches 


{certiorari den 252 U. S. 587 mem, 40 
SCt 396 mem, 64 L. ed. 729 mem]. 
(4) Where a lease provides that drill- 
ing operations shall be commenced 
within six months unless a specified 
rental is paid, and drilling operations 
are commenced within that time, 
and are prosecuted with reasonable 
diligence, it is error to render judg- 
ment canceling the lease unless drill- 
ing operations are commenced on the 
premises described in the lease 
within a _ specified time after the 
judgment is rendered. Baughman v. 
Ault, 115 Kan, 553, 223 P 815. 

Relief against forfeiture generally 
see infra § 708. 

85. Ewert v. Robinson, 289 Fed. 
740; Kellar v. Craig, 126 Fed. 630, 
61 CCA 366; Bettes v. Mid-Texas 
Petroleum Co., (Tex. Civ. A.) 243 SW 
753; Fleming Oil, ete., Co. v. South 
Penn Oil Co., 37 W. Va. 645, 17 SE 208. 

[a] Illustrations.—(1) A covenant 
in an oil lease to drill one well every 
two months after oil is produced, un- 
til the land is well developed, is com- 
plied with where the required number 


of wells have been drilled, although 


not at regular intervals of two 
months, and. a court of equity will 
not decree a forfeiture because of 
such fact, especially where the lessor 
made no objection on that ground 
when they were being drilled. Kellar 
Vv. Craig 126 Fed. 630, 61: CCA 366. 
(2) If the place of location of the 
well is fixed, timbers prepared, con- 
tract for the well executed, and ma- 
chinery ordered, within the time, the 
fact that the impassable condition of 
the roads prevents the hauling of the 
machinery to the place where it is to 
be used until after the expiration of 
the time limited for commencing 
operations will not work a forfeiture. 
Fleming Oil, ete., Co. v. South Penn 
Oil Co., 37 W. Va. 645, 17 SE 203. 

{b] Imadequacy of drilling outfit. 
—wWhere the lease requires lessee to 
begin drilling and prosecute the drill- 
ing with due diligence to two thou- 
sand feet if necessary before striking 
oil, the fact that lessee and his driller 
might be mistaken in their belief that 
a two thousand foot well could be 
sunk with the drilling outfit with 
which they began to drill does not 
warrant a forfeiture, unless on as- 
certaining the inadequacy of such 
outfit he failed to make diligent effort 
to obtain an adequate drilling outfit. 
Cockrum v. Christy, (Tex. Civ. <A.) 
223 SW 308. 

86. Doddridge County Oil, etc., Co. 
v. Smith, 154 Fed. 970. 

87. Sugg v. Williams, 191 Ky. 188, 
229. SW 72; Keechi Oil, etce., Co. v. 
Smith, 81 Okl. 266, 198 P 588. 

- $8. Suge v. Williams, 191 Ky. 188, 
229 SW 72. 

89. Lyon v. Union Gas, etc., Co., 
281 Fed. 674 (construing Ky. Acts 
[1920] cc 24, 32, and St. § 465). 


90. See supra §§ 681, 682. 
91. See supra § 684. 
92. U. S.—People’s Gas Co. _v, 
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rentals, where the lease was executed prior to such 


[§ 697] (bb) Implied Covenant. A breach of the 
implied covenant to proceed with reasonable dili- 
gence in exploring, developing, and operating the 
oil and gas land,°° or to protect the oil and gas from 
waste through wells on adjacent property,®! may, 
according to some authorities, constitute a sufficient 
ground for a forfeiture or cancellation of the lease,°? 
where, under the facts and circumstances, such for- 
feiture will effectuate justice,9® unless the lease ex- 
pressly specifies the grounds for forfeiture, without 
mentioning such impled covenant.°* But according 
to other authorities, where the lessor has received 
an adequate consideration for the lease,®® he cannot 
cancel or forfeit the lease for a breach of an im- 
plied covenant to develop and operate the prop- 
erty,°® unless the lease in express terms provides 


Dean, 193 Fed. 938, 113 CCA 566. 

Ark.—Mansfield Gas Co. v. Alex- 
ander, 97 Ark, 167, 133 SW 837. 

kKan.—Cole v. Butler, 103 Kan. 419, 
173 P 978; Alford v. Dennis, 102 Kan. 
403, 170 P 1005. 

Okl.—Donaldson vy. Josey Oil Co., 
106 Okl. 11, 232 P 821; Junction Oil, 
ebe.7¢ CO. eV Wye rartino 9) Okie Meo be 
717; Wapa Oil, etc., Co. v. McBride, 
84 Okl. 184, 201 P 984. 

Tex.—Texas Co. v. Davis, 113 Tex. 
321, 254 SW 304, 255 SW-601; Cox v. 
Sinclair Gulf Oil Co., (Civ. A.) 285 
SW 196. 

{a] Equity will not arbitrarily de- 
clare a forfeiture of an oil and gas 
lease, made for prospect and develop- 
ment, for breach of an implied cove- 


nant. Alford v. Dennis, 102 Kan. 403, 
A OF e005: 
{b] Forfeiture not granted.—For- 


feiture or cancellation of oil and gas 
lease for drainage of leased prem- 
ises, from failure to drill offset wells, ~ 
will not be decreed where offset wells 
would not be reasonably expected of 
operators of ordinary prudence, and 
where lessee’s timely tender of all 
payments for delay in completion of 
well exceeds real advantage to lessor, 
Hastern Oil Co, v. Beatty, 71 Okl. 275, 
177 P 104. 

{c] On the failure of an assignee 
of a segregated portion of lease prop- 
erly to develop as required by implied 
covenants, lessor .is entitled to cancel 
the lease of the assignee so in de- 
fault, or the entire lease, as to all 
assignees, where they all rely on de- 
velopment by the one in default to 
vest in them the right to thereafter 
drill for oil. Cox v. Sinclair Gulf Oil 
Co., (Tex. Civ. A.) 265 SW 196. 

93. Donaldson v. Josey Oil Co., 106 
Okl. 11, 232 P 821; Wapa Oil, etc., Co. 
v. McBride, 84 Okl. 184, 201 P 984; 
Pelham Petroleum Co. vy. North, 78 
Okl. 39, 188 P 1069; Strange v. Hicks, 
78 Okl. 1, 188 P 347; Hennessy v. 
Junction, Oil, etce., Co., 75 Okl. 220, 
182 P 666; Indiana Oil, ete. Co. v. 
McCrory, 42 Okl. 136, 140 P 610. 

-{a] Partial forfeiture.—A court of 
equity may conform its decrees to the 
varying circumstances of ‘each par- 
ticular case, and if the evidence 
shows that a part of the premises 
under an oil and. gas lease have been 
properly developed with reasonable 
diligence by lessee, and that other 
parts have not, it may cancel lease as 
to the undeveloped part and continue 
it as to the developed part. Pelham 
Petroleum Co. vy. North, 78 Okl. 39, 
188 P 1069. 

94. Grubb v. McAfee, 109 Tex. 527, 
212 SW 464 [rev (Civ. A.) 164 SW 
925]; Jacobs v. Robinson, (Civ. A.) 
Sea 241 [aff 1138 Tex. 231, 254 SW 

Specifying cause as excluding other 
causes generally see supra § 694. 

95. McClendon vy. Busch-Everett 
Co.,.188 La. 722, 70 S781. 

96. Ill.—FPoe,_y. Ulrey, 233. 1s 66, 
84 NE 46 [aff 134 Ill. A. 298]... 


1080 [40 C.J.] 


for a forfeiture of such covenant,®* or by necessary 
implication indicates an intention to that effect,°® 
or unless a case of extraordinary hardship is pre- 
While there is an implied covenant rea- 
sonably to operate premises, there is no implied 
covenant to forfeit a lease for the breach of such 
agreement ;! and where under the terms of the lease 
a breach of an implied covenant reasonably to oper- 
ate the premises is not a ground of forfeiture, the 
remedy must be sought in a proper action for a 


sented.®? 


breach of such covenant.” 


[§ 698] bb. Failure to Pay Rent or Royalty.* In 
the absence of a provision for forfeiture, the lessor, 
as a general rule, is not entitled to enforce a for- 
feiture of an oil or gas lease for the nonpayment 
of rent or royalties,* or for a slight delay therein, 
through inadvertence or mistake,® unless such for- 
But under the ex- 


feiture is permitted by statute.® 


La.—Nabors v. Producers’ Oil Co., 
140 La. 985, 74 S 527, LRAITILTD 
1115; McClendon v. Busch-Everett 
Cory 138: uae 1722; 70S 781: 

Oh.—Harris v. Ohio Oil Co., 57 Oh. 
St. 118, 48 NE 502. 

Pa.—Koch’s App., 93 Pa. 434. 

W. Va.—Allen v. Colonial Oil Co., 
92 W. Va. 689, 115 SE 842; Hall v. 
South Penn Oil Co., 71 W. Va. 82, 76 
SE 124. 

{a] Dlustration. — Where lessee 
has paid adequate cash consideration 
and complied with his only express 
obligation during the first year by 
drilling one test well without finding 
oil or gas in paying quantities, lessor 
is not entitled to cancellation on the 
ground that lessee did not perform an 
implied obligation to drill other wells 
for the common advantage of parties. 
Nabors v. Producers’ Oil Co., 140 La. 
985, 74 S 527, LRA1917D 1115. 

{b] Partial forfeiture.— If the 
lessee fails to drill offset wells with- 
in a reasonable time, the lessor may, 
by action, procure a forfeiture of the 
exclusive right of the lessee to such 
an extent as to permit him, the lessor, 
to drill such additional wells as are 
necessary seasonably to guard 
against drainage through wells on 
adjoining lands, and properly to ex- 
haust the oil or gas in the lands 
leased. Ohio Oil Co. v. Harris, 1 OhS 
&CP 157, 1 OHNP’ 132. 

97. McClendon y. Busch-Everett 
Con 138 Mia (22, 0c Use Marrisiiv. 
Ohio Oil Co., 57 Oh. St. 118, 48 NE 
502. 

98. Brewster v. Lanyon Zinc Co., 
140 Fed. 801, 72 CCA 213. 

[a] A specific provision that a 
mining lease may be forfeited for 
breach of any of its conditions suffi- 
ciently indicates the intention of the 
parties that the lease shall be for- 
feitable for failure to comply with an 
implied covenant to continue with 
reasonable diligence the work of ex- 
ploration, development, and produc- 
tion, after the expiration of the 
period for development named in the 
lease in case oil or gas, or both, is 
found in paying quantities. Brewster 
v. Lanyon Zinc Co., 140 Fed. 801, 72 
CCA 273° 

99. Allen v. Colonial Oil Co., 92 
W. Va. 689, 115 SE 842; Todd v. 
Manufacturers’ Light, etc., Co., 90 W. 
Va. 40, 110 SE 446. 

{a] Partial cancellation.—Only an 
extraordinary case of hardship, if 
any, occasioned by lack of diligence 
in the development of land leased for 
oil or gas, required by the implied 
lease covenant, will justify partial 
cancellation of the lease. Todd v. 
Manufacturers’ Light, etc., Co., 90 W. 
Va. 40, 110 SH 446. 

1. Harris v. Ohio Coal Co., 57 Oh. 
St. 118, 48 NE 502. 

2. Harris v. Ohio Coal Co., supra; 
Blair v. Peck, 1 Pennyp. (Pa.) 247. 

[a] As to the rule of damages in 


lease for forfeiture, 
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press provisions 


with the terms 


of many of such leases, especially 


where the property is not developed in accordance 


of the lease,? the nonpayment of 


reut, as provided therein, constitutes ground for 
forfeiture of the lease,® unless the lessor has waived, 
or is estopped to take advantage of, the forfeiture.° 
Thus under the provisions of some leases a forfei- 
ture may be incurred by a failure of the lessee to 
make payment in advance.'? 
out of time will not prevent a forfeiture for an 


A tender of payment 


intentional failure to make a delay or rental pay- 


ment.1+ 


such cases see Bradford Oil Co. vs 
Blair, 113 Pa. 83, 4 A 218, 57 AmR 
442, 

Recovery of damages generally see 
infra § 716. 

3. Cross references: 

Of mining lease in general see supra 

§§ 646, 647. 

Rent or royalties generally see infra 

§§ 728-736. 

Time of payment of delay rentals 

generally see supra § 690. 

4. Morgan v. Lide, (Ark.) 262 SW 
997; Davis v. Chautauqua Oil, etc., 
Co., 78 Kan. 97, 96 P 47; Kies v. Wil- 
liams, 190 Ky. 596, 228 SW 40. 

5. Aggers v. Shaffer, 256 Fed. 648, 
168 CCA 42 [aff 241 Fed. 139]; Tram- 
mel Creek Oil, efe., Co. v. Sarver, 197 
Ky. 594, 247 SW 753; Ohio Valley Oil, 
ete, ‘Co. Wwajlrvin® Dev. Co. /b84iky. 
517, 212 SW 110; Collins v. Humble 
Ow etc:., ‘Co:; (Bex. Civ, A.) 228° SW 

6. 


6. See statutory provisions. 

[a] Im Illinois under the statutes, 
although there is no provision in the 
the lessor may 
terminate the lease after failure of 
the lessee to comply within a pre- 
scribed time with a demand for pay- 
ment. Guffey v. Smith, 237 U. S. 101, 
get: 526, 59 L. ed. 856 [rev 202 Fed. 

7. See supra §§ 688-691, 696. 

8. Ark.—Armstrong v. McGough, 
ee Ark. 173, 247 SW 790, 29 ALR 

Kan.—Harter v. Edwards, 108 Kan. 
346, 195 P 607; Gasaway v. Teich- 
graeber, 107 Kan. 340, 191 P 282; 


Nelson v. Scott, 86 Kan. 492, 121 FY 


746; Young v. Scott, 86 Kan. 296, 119 
P8738) 

Ky.—Union Gas, ete., Co, Vie 
Wright, 200 Ky. 791; 255 SW 697; 
Bell v. Kilburn, 192 Ky. 809, 234 SW 
730; Denniston v, Kenova Oil Co., 187 
Ky. 831, 220 SW 1078. 

La.—Wilder v. Norman, 147 La. 413, 
85 S 59; Dickinson y. Texana Oil, etc., 
Co., 147 La. 341, 84 S 896. 

Okl.—Maud Oil, ete., Co. v. Bodkin, 
75 Okl. 6, 180 P 959; Brown v. Wil- 
son, 58 Okl. 392, 160 P 94, LRA1917B 
1184; Mitchell v. Probst, 52 Okl. 10, 
152 P 597; Frank Oil Co. v. Belleview 
Gas, etc., Co., 29 Okl. 719, 119 P 260, 
43 LRANS 487. 

Pa.—McKean Natural Gas Co. v. 
Wolcott, 254 Pa. 323, 98 A 955; Mc- 
Carty v. Mellon,’ 5 Pa. Dist. 425; 

Tex.—Milner v. McGuire, (Civ. A.) 
230 SW 421; Appling v. Morrison, 
(Civ. A.) 227 SW 708; Hickernell vy. 
Gregory, (Civ. A.) 224 SW 691; Ford 
v. Barton, (Civ. A.) 224 SW _ 268; 
Bailey v. Williams, (Civ. A.) 223 SW 


311; Young v. Jones, (Civ. A.) 222 
SW 691; Clemenger v, Flesher, (Civ. 
A.) 185 SW 304. 

W. j.\YYa.—Castle Brook Carbon 


Black Co. v. Ferrell, 76 W. Va. 300, 
85 SE 544. 


{a] Facts not constituting pay- 


Under a provision that the completion of 
one well shall operate as a full liquidation of all 
rentals thereafter due, a lease is not forfeited by 
a delay in paying subsequent rentals after a well 
has been drilled to oil-bearing sand.*? 

When forfeiture not enforced.'* 
ment of rentals is not made in the time and manner 


Although a pay- 


ment.—(1) Where the lease provided 
for termination unless the lessee 
within a year paid a stipulated rental 
by check or to a named bank for 
lessor’s credit, the fact that one of 
the lessees who had a checking ac- 


count in the bank instructed the 
cashier that, if the rental was not 
paid by the lessee company, he 


wanted to pay it out of his account, 
but the lessor had no knowledge of 
such statement, and gave no assent 
thereto and no check was given, such 
statement and arrangement did not 
constitute a payment of the rental 
nor prevent forfeiture. Harter v. Ed- 
wards, 108 Kan. 346, 195 P 607. (2) 
The contract may be forfeited, where 
the lessee fails to make payment or 
deposit within the time limited, not- 
withstanding he deposits the payment 
in the mails, directed to the bank, in 
sufficient time for it ordinarily to 
have reached the bank in time. Ap- 
pling v. Morrison, (Tex. Civ. A.) 227 
SW 708. 

9. See infra §§ 704, 705: 

10. Epperson vy. Helbron, 145 Ark. 
566, 225 SW 345, 15 ALR 597; Mur- 
dock-West Co. v. Logan, 69 Oh. St- 
514, 69 NE 984; Brown v. Wilson, 58 
Okl. 392, 160 P 94, LRA1917B 1184. 

[a] Application of rule.—Where 
the lease provides that, if no well is 
completed within one year, it shall 
become void unless the lessee shall 
pay rental for each year completion 
is delayed, the rule requjring rent to 
be paid in advance to prevent for- 
feiture is applicable, regardless of 
whether the lease is in developed or 
undeveloped territory, the purpose of 
the lease being to secure exploration 
and development of the mineral re- 
sources of the land. Epperson v. Hel- 


bron, 145 Ark, 566, 225 SW 345, 15 
ALR 597. 
11. Shaffer v. Marks, 241 Fed. 139 


[aff 256 Fed. 648, 168 CCA 42]; Ep- 
person v. Helbron, 145 Ark. 566, 225 
SW 345, 15 ALR 597; Bell v. Kilburn, 
192 Kye e809>" 284° "SW 730" Bordyvs 
Barton, (Tex. Civ. A.) 224 SW 268. 

{a] Where the payment is to be 
made “immediately” upon expiration 
of the specified period without de- 
velopment, a tender three days after 
expiration of the period does not pre- 
vent a forfeiture, since the lessee is 
not entitled to any more time than is 
reasonably necessary in the regular 
course of business to make the pay- 
ment after expiration of the specified 
period, which under the _ circum- 
stances of the case could be done dur- 
ing the next business day. Bell v. 
Kilburn, 192 Ky. 809, 234 SW 730. 

12. Stock v. Virginia-Kentucky Oil 
Co., 198 Ky. 527, 249 SW 751; Brad- 
Bi Ve UELUPt LoS VK y voce SVG 
aa a ae 

Drilling to oil-bearing sands as 
“completed well” see supra § 685. 

13. Relief against forfeiture gen- 
erally see infra § 708. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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stipulated, a forfeiture of the lease therefor will not 
be enforced if the payment is made in good faith 
and accepted by the lessor,‘* or where under the 
circumstances it would otherwise be inequitable to 
enforce the forfeiture,° as where the default is un- 
intentional and excusable and the lessee has ex- 
pended considerable sums in developing adjoining 
tracts,7® or where time is not of the essence of 
the contract and the delay in making payment is 
only a slight one.1? So, also, a court of equity may 
grant relief against forfeiture, where the failure to 
make payment in time is due to some accident or 
mistake,'® or is due largely to the fault of the 
lessor.19 

Payment or tender excused.?° A tender of rentals 
due is not required, in order to avoid a forfeiture, 
where under the circumstances it is evident that 
the tender would be refused and would be of no 
avail.?1 

[§ 699] cc. Cessation of Work. Ordinarily the 
lessor’s remedy for a failure on the part of the 
lessee further to develop the leased premises is an 
action at law for damages and not by way of for- 
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feiture of the lease.2? After the lessee enters and 
commences to prospect and develop in good faith, 
grounds for a forfeiture for failure to operate are 
measured by rules of equity,?* and should be de- 
clared only where it is more consonant with the 
principles of right and justice than to withhold such. 
relief.24 But under some leases, a forfeiture thereof 
may be enforced where the lessee stops the work 
of development or production for a given period,”® 
unless there is a sufficient excuse therefor,?° or un- 
less he abandons the lease.27 Where the lease is . 
for a stated period and as long thereafter as oil 
or gas is produced thereon,** the voluntary sus- 
pension of production by the lessee after the lapse 
of the fixed period is a sufficient ground for its 
forfeiture.2® But the lease is not ipso facto ter- 
minated by a cessation for a brief length of time 
of production or development;*° and the mere fact 
that the lessee fails to operate the wells for some 
time will not be ground for vacating such lease, 
where the lessee shows good and sufficient reason 
why it has been impracticable for him so to dv.*+ 
Where the parties have agreed that the completion 


14. Miller v- Union Gas, etc., Co., 
295 Fed. 27; Brunson v. Carter Oil 
Co., 263 Fed. 935. 

[a] Payment held sufficient.—An 
exploration and development ‘unless 
lease” for oil and gas, for which 
lessee paid a substantial bonus, with 
privilege of renewal by payment of a 
Substantial sum annually, is not sub- 
ject to forfeiture because of failure 
to make an annual payment in time 
to a grantee of lessor, where it was 
in fact made before due, but through 
mistake of a clerk in failing to make 
the proper entry of transfer of title 
on the records of the lessee the pay- 
ment was sent to lessor, instead of 
his assignees. Brunson v. Carter Oil 
Co., 263 Fed. 935. 

[b] Rule applied.— W here the 
lease provided that it might be con- 
tinued in force by paying twenty-five 
dollars per quarter to the lessors, 
and that such payment might be de- 
posited to the lessors’ credit in a 
specified bank, but did not prove that 
payment should be made before any 
given date, although the lessees had 
recognized the right of a purchaser 
of part of the land to a proportionate 
part of the renewal payment, the 
lease was not forfeited by depositing 
the whole payment to the credit otf 
the lessors who at all times recog- 
nized that they held it for the pur- 
chaser and others entitled thereto. 
Empire Gas, etc., Co. v. Higgins Oil, 
tC. COs 20 9 Med... 977. 

Waiver for nonpayment generally 
see infra § 704. 

15. Shaffer v. Marks, 241 Fed. 139 
{aff 256 Fed. 648, 168 CCA 42]; Young 
v. Moncrief, 117 Kan. 698, 232 P 871; 
Kays v. Little, 103 Kan. 461, 175 P 
149, 1 ALR 675; Bell v. Kilburn, 192 
Ky. 809, 234 SW 730; McKean Natural 
Gas Co. v. Wolcott, 254 Pa. 323, 98 A 
955; McCarty v. Mellon, 5 Pa. Dist. 425. 

[a] Forfeiture not unconscionable. 
—Where the forfeiture of an assign- 
ment of oil and gas leases for as- 
signee’s failure to make payment of 
a specified amount on expiration of a 
specified period for drilling meant a 
loss of only one hundred dollars to 
assignee and resulted because the as- 
signee was financially embarrassed 
and was in nowise occasioned by as- 
signors, the forfeiture of the assign- 
ment was not unconscionable. Bell v. 
Kilburn, 192 Ky. 809, 234 SW 730. 


16. Young v. Moncrief, 117 Kan. 
698, 232 P 871; Kays v. Little, 103 
Kan. 461, 175 P 149, 1 ALR 675. 

[a] Illustration.—Lessor is. not 


entitled to cancellation of the lease on 
account of lessee’s default in failing 


to pay when due the annual sum as | 


a substitute for beginning drilling 
operations, where the check, in pay- 


ment of such sum, was deposited in 
the government mail to a designated 
bank as depositary in abundant time, 
was not delivered, and lessee, on dis- 
covering the miscarriage of the 
check two months later, immediately 
sent another, and it spent consider- 
able sums in developing neighboring 
tracts in which it held leases. Young 
v. Moncrief, 117 Kan. 698. 232 P 871. 

17. Jackson v. Twin State Oil Co., 
95 Okl. 96, 218 P 324. 

18. Brunson v. Carter Oil Co., 259 
Fed. 656; Shaffer v. Marks, 241 Fed. 
139 [aff 256 Fed. 648, 168 CCA 42]; 
Kays v. Little, 103 Kan, 461, 175 P 


f 149, 1 ALR 675. 


{a] Thus, where the attempt of 
lessee in either an ‘‘unless” oil and 
gas lease or an “‘or’’ surrender clause 
lease to make stipulated payments is 
abortive, because of some neglect or 
mistake not due to his willful or 
gross neglect, a court of equity will 
grant him relief against forfeiture, 
where lessor has not suffered from 
the delay and it would be inequitable 
to enforce forfeiture. Shaffer v. 
Marks, 241 Fed. 139 [aff 256 Fed. 648, 
168 CCA 42]. 

{[b] Equity will relieve where it 
appears that the lessee in ample time 
mailed to the bank where the rental 
was to be deposited a check sufficient 
to cover such rental, but the latter, 
which had been registered, was de- 
layed in the mails and did not arrive 
until two days after the date specified 
for the payment, of which fact lessor 
had no knowledge until after the 
check was received. Harvey v. Ben- 
mo: Oil Co., 272 Fed. 475. 

Relief against forfeiture generally 
see infra § 708. 

19. Farrow v. Caudill, 199 Ky. 290, 
250 SW 989. 

20. Excuses for default generally 
see supra § 691. 

21. Wright v. Gillespie, 261 Fed. 
46, 171 CCA 642; Watts v. England, 
168 Ark. 213, 269 SW 585; Kelley v. 
Ivyton Oil, etc., Co., 204 Ky. 804, 265 
SW 309; White v. Dennis, (Tex. Civ. 
A.) 220 SW 161. 

{a] Further tender excused.—(1) 
Where the lessee tenders payments 
by check, but the payments are re- 
fused, as are offers of cash, the 
lessor claiming that he is not bound 
by the lease for reasons unrelated to 
the rental payments, further tenders 
are unnecessary for the lessee to pro- 
tect his rights. Wright v. Gillespie, 
261 Fed. 46, 171 CCA 642. (2) Where 
by the terms of the lease a bank is 
the agent of the lessor to receive 
rentals, no formal tender of the 
money is necessary to avoid a for- 
feiture of the lease, where the cashier 
of the bank refused to accept the 


rental when offered, especially where 
such refusal was induced by a state- 
ment theretofore made by the lessor 
to the effect that he considered the 
lease already forfeited. White v. 
Dennis, (Tex. Civ. A.) 220 SW 161. 

{b] Lessor’s commencement of a 
suit to cancel the lease makes it un- 
necessary for the lessee to tender 
payment of an installment in order to 
avoid a forfeiture, since the com- 
mencement of such action is a re- 
pudiation of the continued existence 
of the lease, and is tantamount to a 
refusal in advance to accept such in- 
stallment, and it would be fruitless 
to make a tender thereof. Rogers v. 
Magnolia Oil, ete., Co., 156 Ark. 103, 
245 SW 802. 

22. See infra § 716. 

23. Chi-Okla Oil, ete., Co. v. 
Shertzer, 105 Okl. 111, 231 P 877. 

24. Rembarger v. Losch, 70 Ind, A. 
98, 118 NE 831; Strange v. Hicks, 78 
Okl. 1, 188 P 347; Ford v. Barton, 
(Tex. Civ. A.) 224 SW 268. 

[a] Thus, after the lessee has ex- 
plored the premises and done develop- 
ment work culminating in produc- 
tive wells, his failure to make: re- 
quired payment or to furnish the 
lessor with gas for household pur- 
poses will not, where time is not of 
the essence of the contract, and the 
lessor can be compensated by dam- 
ages, warrant forfeiture of lease. 
Rembarger v. Losch, .70 Ind. A. 98, 
118 NE 881. 

25. Dittman v. Keller, 55 Ind. A. 
448, 104 NE 40; Munroe v. Armstrong, 
96 Pa. 307; Del-Tex Production Co. v. 
West, (Tex. Civ. A.) 258 SW 544. 

[a] Where provision ambiguous.— 
Where an oral lease providing that, if 
the drilling of the well does not get 
as much as a fifty-barrel production, 
lease would revert to lessor, is am- 
biguous as to whether it requires an 
average production of fifty barrels a 
day during the life of the lease, it 
does not sustain a forfeiture because 
of the cessation of production due to 
cave-ins, loss of tools, ete. Del-Tex 
Production Co. v. West, (Tex. Civ. 
A.) 258 SW 544. 

26.- Excuses for breach of obliga- 
tion in general see supra § 692. 

27. Shannon v. Long, 180 Ala. 128, 
60 S 273. 

Abandonment of lease generally see 
infra §§ 722-725. 


28. See supra § 670. 

29. Warner v. Kulp, 114 Kan. 118, 
217 PB 288. 

30. Lamb v. Vansyckle, 205 Ky. 
597, 266 SW 253. 

Si.> Zeller va Bookyyt. Oh. Cit. sCt. 


Neg S4429),-28 FOh.) CiregiGt.. 119: 
Excuses for breach of obligation in 
general see supra § 692. 
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of a well shall operate as a full liquidation of rental 
stipulated for delay during the remainder of the 
lease, the lessee or his assignee, after drilling a 
dry well and removing the machinery, is entitled 
to a reasonable time within which to return and 
make further development under the lease before it 
may be terminated,®2 and under some statutes,** 
the drilling of such a well delays forfeiture for non- 
payment of rent, for a specified period.*+ But where 
the development of a productive well vests the lessee 
_ with the right to exploit the land for a term of 

years, a failure to continue development after other 
wells prove failures does not forfeit its lease.*® 

[§ 700] (d) Enforcement—aa. In General. The 
rules which control the enforcement of forfeitures 
of leases in general*® apply in ease of an oil or gas 
lease.*7 ‘Thus in order to effectuate the forfeiture, 
the lessor must by word or deed manifest in some 
unequivocal way a purpose to treat the lease as for- 


feited,*® the question whether or not a forfeiture . 


has been declared being generally one of fact.%° 
Ordinarily he must give notice of his intention to 
forfeit the lease,*? and if the lessee’s obligation is 
in the alternative of developing the property or pay- 
ing rentals,*+ the lessor, in order to torfeit the lease, 
must not only refuse to accept the rents, but must 
also demand that the lessee proceed with the de- 
velopment.*” 

Refusal of rent. Where the lease provides for 
the payment of specified sums in case of delay 
in development, and further that a refusal to make 
such payments shall be construed as a surrender of 
the lessee’s right and shall make the lease null and 
void, a refusal to accept rent after the date upon 
which it became due is a sufficient declaration of an 
intention to regard the lease as forfeited,*? particu- 

32. Henne v. South Penn Oil Co., 
52 W. Va. 192, 43 SE 147. 

33. See statutory provisions. 

$4. Hunt v. Garvin, 190 Ky. 472, 
227 SW 811. 

[a] Rule applied.—The forfeiture 
of an oil-and gas lease for nonpay-| supra. 


ment of rent is not delayed for one 49. 
year by a Statute making the drill- 


46. 


supra, 
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Tenant §§ 1755-1772. - 

Acme Oil, etc., Co. v. Williams, 

140 Cal. 681, 74 P 296. 55. 
47. Acme Oil, ete., Co. v. Williams, 


48. Acme Oil, etc., Co. v. Williams, 


Guffy v. Hukill, 
11 SE 754, 26 AmSR 901, 8 LRA 759. 


[§§ 699-703 


larly where there is also a suit to cancel the lease.*4 

[§ 701] bb. Reéntry.*®. After a forfeiture has 
taken place the lessor may reénter for condition 
broken, as against the lessee,*® or as against a pur- 
chaser of the leasehold interest upon execution sale 
against the lessee,#7 and the lessee cannot prevent 
such a reéntry by a redemption from the execu- 
tion sale.48 Where the lease contains a clause of 
forfeiture for breach of covenant but no clause of 
reéntry, a forfeiture may be declared by the lessor 
without an actual and formal reéntry.*® And where 
the grantor has never parted with possession of the 
premises, it is not necessary for him to make a re- 
entry in order to assert a forfeiture.*° 

[§ 702] cc. Execution of Second Lease. The fact 
of the lessor’s execution of a new lease to another 
ordinarily is a sufficient declaration of his intention 
to forfeit a prior lease,® unless it is executed at a 
time when a right of forfeiture does not exist.®? 
But giving a second oil lease on the same property, 
subject to a prior lease, is not an unequivocal decla- 
ration of forfeiture of the first,°? and the execution 
of a second lease cannot be taken as conclusive evi- 
dence of a purpose to declare the first one forfeited 
when its own terms show that such is not the pur- 

ose.°* 

[§ 703] dd. Demand and Notice. Where the delay 
in developing the property is so long continued as 
to constitute an abandonment, the lessor may annul 
the lease, without notice or demand.®> But ordi- 
narily, in order to enforce a forfeiture, the lessor 
must demand that the lessee comply with the cove- 
nants or conditions of the lease,°® and give notice 
of his intention to forfeit the lease for a breach 
thereof ;°7 and where the lease so provides, the no- 


54. Thomas v. Hukill, 34 W. Va. 
385, 12 SE 522. 
Soaper v. King, 167 Ky. 121, 
180 SW 46. 
Abandonment genera) see infra 
§§ 722-725. mm 


56. Taylor v. Hamilton, 194 Cal. 
768, 230 P 656; Jameson v. Chanslor- 
Canfield Midway Oil) Cony E76" Calenit 


84 W. Va. 49, 


ing of one nonproductive well suffi- 
cient consideration to discharge rent- 
als for a period of twelve months 
after its completion, where no well 
was completed on the premises, al- 
though one was started, and where 
the act did not become effective until 
after the lease had become forfeited 
under its terms. Hunt v. Garvin, 190 


Ky. 472, 227 SW 811 (Acts [1920] 
c 21 § 3). 
35. McAfee v. Grubb, (Tex. Civ. 


A.) 164 SW 925, 

36. See Landlord and Tenant 8&8§ 
245-250. 

37. Craig v. Cosgrove, 277 Pa. 580, 
121 A 406. 

38. Craig v. Cosgrove, supra; Mc- 
Kean Natural Gas Co. v. Wolcott, 254 
Pa. 323, 98 A 955; Hickernell v. Greg- 


ory, (Tex. Civ. A.) 224 SW 691; 
Thomas v. Hukill, 34 W. Va. 385, 12 
SE 522. 

39. Gilbert v. Bolds, 62 Ind. A. 


595, 118 NE 379; Heinouer v. Jones, 
159 Pa. 228, 28 A 228. 

40. See infra § 703. 

41. See supra § 688. 

42. Bertram Dev. Co, 
191 Ky. 9, 228 SW 1027. 
erally supra § 691. 

43. Logansport, etc. Gas Co. v. 
Null, 36 Ind. A. 503, 76 NE 125; 
Hickernell vy. Gregory, (Tex. Civ. A.) 
224 SW 691. 

Right of lessor to refuse rent and 
require development see supra § 690. 

44. Hickernell v. Gregory, (Tex. 
Civ. A.) 224 SW 691. 

45. Generally see Landlord and 


v. Tucker, 
See gen- 


50. Huggins v. Daley, 99 Fed. 606, 


40 CCA 124, 48 LRA 320; Logansport, 
ete., Gas Co. v. Null, 36 Ind. A. 5038, 
76 NE 125; Hickernell v. Gregory, 


(Tex. Civ. A.) 224 SW 691; Guffy v. 
Hukill, 34 W. Va. 49, 11 SE 754, 26 
AmSR’ 901, 8 LRA 759. 

Ky.—Brooks Vv. Day Oil 'Co., 
200 Tey 323, 254 SW 912. 

N. Y,—Allegany Oil Co. v. Brad- 
ford Oil Co., 86 N. Y. 638 mem [aff 
21 Hun 26). 

Oh.—Kenton Gas, ete., Co. v. Dor- 
ney, 17 Ohv (Cir Ci LO, 29Oh.? Cir. 
Dec. 604. 

Pa.—Wolf v. Guffey, 161 Pa. 276, 
28 A 1117; Fennell v. Guffey, 28 A 
1118; Ray v. Western Pennsylvania 
Natural Gas Co., 138 Pa. 576, 20 A 
1065, 1067, 21 A 1, 202, 21 AmSR 922, 
12 LRA 290. 

W. Va.—Steelsmith v..Gartlan, 45 
W. Va. 27, 29 SE 978, 44 LRA 107; 
Guffy v. Hukill, 34 W. Va. 49, 11 SE 
754, 26 AmSR 901, 8 LRA 759. 

52. Friend v. Mallory, 52 W. Va. 
53, 438 SE 114. 

fa] Thus a lease executed to a 
third party, intended as an act of 
forfeiture, is void when executed 
within the time for which the lessor 
has received a stipulated rental from 
the original lessee. Friend v. Mal- 
lory, 52 W,. Va. 53, 438 SH 114. 

53. Stone v. Marshall Oil Co., 188 
Pa. 614, 41 A 748, 1119; South Penn 

(Tenn, ChE An 57 


Oil Co. v. Stone, 
SW 374; Henne v. South Penn Oil Co., 
52 W. Va. 192, 43 SE 147; Schaupp v. 
Hukill, 34 W. Va. 375, 12 SE 501. 


167 P 369; Farmers’ Mut. Oil Leasing 
COlive Bonneau, 110 Okl. 168, 237 P 
83; Wapa Oil, ete., Co. v. McBride, 84 
Okl. 184, 201 P 984; Johnson v. Arm- 
strong, 81 W. Va. 399, 94 SE 753. And 
see cases infra note 57. 

57. Ark.—Epperson vy. Helbron, 145 
Ark. 566, 225 SW 345, 15 ALR 597. 

Cal. —Taylor Vv. Hamilton, 194 Cal. 
768, 230 P 656; Herbert v. Graham, 
(A.) 237 P 58. 

Ind.—Perry v. Acme Oil Co., 44 Ind. 
A. 207, 88 NE 859, (A.) 80 NE 174. 

Kan.—Towel v. Fluharty, 110 Kan. 
260, 203 P 708; Nelson v. Scott, 86 
Kan, 492, 121 P 746; Young y. Scott, 
86 Kan. 296, 119 P 873. 

Ky.—Great Western Petroleum 
Soe. v. Samson, 192 Ky. 814, 234 SW 

Okl.—Papoose Oil Co. v. Rainey, 89 
Okl. 110, 218 P 882; Wapa Oil, etc., 
te va McBride, 84 Okl. 184, 301 P 

Tenn.—South Penn Oil Co. v. Stone, 
(Ch. A.) 57 SW 374. 
5 Sn generally Landlord and ‘tenant 

{a] A refusal to grant further 
time after the lessee’s failure to com- 
plete a well operates as a_ notice. 
eel v. Fluharty, 110 Kan. 260, 203: 

[b] Where the notice is sent by 
mail, it is not necessary that the 
lessee actually receive the notice of 
forfeiture before it becomes effective, 
Epperson vy. Helbron, 145 Ark. 566, 
225 SW 345, 15 ALR 597. 

[c] Notice held insufficient.— 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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tice must be in writing.5’ Thus in order that the 
lessor may enforce the forfeiture or cancellation 
of a lease which contains an option clause,®® he 
must give reasonable notice of his intention to re- 
fuse further rentals, demand development, and 
afford the lessee a reasonable time to explore or 
develop the premises after such notice,®° and if the 
lessee fails to proceed with such development within 


Notice of forfeiture of an oil and 
gas lease, given to the former man- 
ager of the assignee of the lease atter 
the assignee had passed into the 
hands of a receiver, is unavailing. 
gone. y. Scott,, 86 Kan. 296, 119 P 
73 


{d] Notice strictly construed.— 
‘The purpose of a notice of forfeiture 
provided for in an oil and a gas lease 
is for benefit of lessor and is strictly 
interpreted against him. Taylor v. 
Hamilton, 194 Colo. 768, 230 P 656. 

[e] In case of the breach of an 
implied covenant properly to develop 
an oil and gas lease, the lessor must 
notify the lessee and demand that 
lessee comply with the implied cove- 
nants before a court of equity will 
grant a forfeiture. Papoose Oil Co. v. 
Rainey, 89 Okl. 110, 213 P 882. 

{f] Protection of wells.—A court 
of equity will not cancel an oil and 
gas lease for failure to comply with 
an implied covenant to drill offset 
wells, unless notice has been served 
on lessee that a failure to protect the 
line within a certain time will be 
considered grounds for forfeiture. 
Wapa Oil, etc., Co, v. McBride, 84 
Okl. 184, 201 P 984. 

[g] Where the lease is executed 
by several lessors jointly, all must 
join in a notice of forfeiture thereof. 
Jameson vy. Chanslor-Canfield Midway 
OULCo.,2.176, Cal. 1, 167 R369. : 

{h] Service of notice.—A notice 
to lessee in oil lease to develop is not 
required to be served on the party to 
be given by any officer, nor is it re- 
quired to be given at any particular 
place, but it should be given to the 
owner of the lease, if known, or to 
some agent authorized to represent 
him in the matter. Great Western 
Petroleum Corp. v. Samson, 192 Ky. 
814, 284 SW 727. 

58. Taylor v. Hamilton, 194 Cal. 
768, 230 P 656; South Penn Oil Co. v. 
Stone, (Tenn. Ch. A.) 57 SW 374. 

59. See generally supra §§ 688, 689. 

60. U.S.—Miller v. Union Gas, etc., 
Co., 295 Fed. 27; Leeper v. Lemon G. 
Neely Co., 293 Fed. 967 [certiorari 
den 264 U. S. 586 mem, 44 SCt 335 
mem, 68 L. ed. 863 mem]; Lyon v. 
Union Gas, etc., Co., 274 Fed. 957. 

Cal.—Taylor v. Hamilton, 194 Cal. 
768, 230 P 656; Herbert v. Graham, 
«AS) 237), P58: 

Ind.—Indiana Natural Gas, etc., Co. 
v. Beales, 166 Ind. 684, 76 NE 520 
{rev (A.) 74 NE 551]; New American 
Oil, etc., Co. v. Troyer, 166 Ind. 402, 
76 NE 253, 77 NE 253 [rev (A.) 74 
NE 37]; La Fayette Gas Co. v. Kel- 
say, 164 Ind. 563, 74 NE 7; Consum- 
ers’ Gas Trust Co. v. Littler, 162 Ind. 
320, 70 NE 363; Puritan Oil Co. v. 
Myers, 39 Ind. A. 695, 80 NE 851; 
Indiana Rolling Mill Co. v. Gas Sup- 
ply, etc., Co., 37 Ind. A. 154, 76 NE 
640; Hancock v. Diamond Plate Glass 
Co., 37 Ind. A. 351,.75 NE 659. 

Ky.—Mid-South Oil Co. v. Jaynes, 
208 Ky. 483, 271 SW 553; Union Gas, 
ete., Co. v. Indian-Tex Petroleum Co., 
199 Ky. 384, 251 SW 1008; Maverick 
Oil, ete., Co. v. Howell, 193 Ky. 433, 
237 SW 40; Great Western Petroleum 
Corp. v. Samson, 192 Ky. 814, 234 SW 
727; Satterfield v. Galloway, 192 Ky. 
780, 234 SW 448; McNutt v. Whitney, 
192 Ky. 132, 282 SW 386; Ocala Oil 
Co. v. Hughes, 187 Ky, 486, 219 SW 
799; Ohio Valley Oil, etc., Co. v. Irvin 
Dev. Co., 184 Ky. 517, 212 SW 110; 
Warren Oil, etc., Co. v. Gilliam, 182 
Ky. 807, 207 SW 698; Dinsmoor |v. 
Combs, 177 Ky. 740, 198 SW 58. 

La.—Pipes y. Payne, 156 La. 791, 
101 S 144, 
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develop.®* 


Oh.—Northwestern Ohio Natural 
Gas Co. v. Browning, 15 Oh. Cir. Ct. 
84. 8 Oh. Cir. Dec. 188; Ohio Oil Co. 
v. Hurlburt, 14 Oh. Cir. Ct. 144, 7 
en j Dec. 321 [rev 6 OhS&CP 
05]. 


Okl.—Wapa Oil, etc., Co. v. Mc- 
Bride, 84 Okl. 184, 201 P 984. 

Tex.—Stephenson vy. Stitz, (Civ. 
A.) 255 SW. 812; Owens v. Corsicana 
Petroleum Co., (Civ. A.) 169 SW 192 
[rev on other grounds 110 Tex. 568, 
222 SW 154]. 

W. Va.—Todd v. Manufacturers’ 
Light, etc., Co., 90 W. Va. 40, 110 SH 
446; Wilson v. Reserve Gas Co., 78 
W. Va, 329, 88 SE 1075. 

[a] Notice held insufficient.—(1) 
A conversation wherein a lessor told. 
an employee of a bank, where rentais 
were to be deposited, that he would 
not accept the renial that had been: 
sent there to him, and that he wanted 
the lessee ‘to drill,” further. stating 
that the reason he rejected the rent 
was because he thought his lease 
was out, but that, “After investigat- 
ing it and finding out they had it 
on it. for 10 years, I didn’t know 
anything to do but take it, and after- 
wards taken the rental,’ was insuffi- 
cient as a notice to develop, the bank 
being only the conduit or mutual 
agent agreed on through which pay- 
ment of rentals was made. Great 
Western Petroleum Corp. v. Samson, 
192 Ky. 814, 234 SW 727. (2) A no- 
tice ot forfeiture given by oil and gas 
lessors to their lessee after he had 
paid the stipulated cash rent in lieu 
of development for a year, which 
attempted arbitrarily to tix a reason- 
able time within which the lessee 
should complete a well or forfeit his 
lease after receiving it, was ineffec- 
tual. McNutt v. Whitney, 192 Ky. 
132, 232 SW 386. (8) Unaer a lease 
providing that rentals for extensions 
shall be paid to the lessor, or depos- 
ited to his credit in a certain bank, 
notice by the lessor to the bank of 
his intention to revoke the otter of 
an extension is inetfective, where not 
communicated to the lessee, the bank 


being the agent of the lessor. Mc- 
Kay v. ‘ally, (Tex. Civ. A.) 220 SW 
167. (4) A demand of forfeiture at 


a time at which the lessor is not en- 
titled to a forteiture is not effectual 
aS a notice to the lessee to start 
operations, the claim ot forfeiture 
being equivalent to a denial of the 
lessee’s right thereafter to enter the 
premises tor the purpose of conduct- 
ing such operations. Consumers’ Gas 
Trust Co. v. Ink, 163 Ind. 174, 71 N# 
EE ANG 

[b] Grantee’s right to benefit of 
notice by lessor.—Where a tract of 
land is subject to a single oil and gas 
lease and the owner of the tract has 
already given the lessee notice to 
develop the property within one year 
or forfeit the lease, which develop- 
ment could be undertaken on any 
part of the tract, a grantee of a por- 
tion of the tract under a deed exe- 
cuted after the notice is given may 
have forfeiture of the lease for fail- 
ure to develop any part of the tract 
without himself giving a notice to 
develop. Union Gas, ete, Co. v. 
Indian-Tex Petroleum Co., 199 Ky. 
3884, 251 SW 1008. 

[ec] Burden of proof.—Even if a 
lessor has the privilege under an oil 
and gas lease of terminating the lease 
after reasonable notice of refusal of 
rentals and demand for development, 
the burden is on such lessor, suing 
to enforce a forfeiture, to prove that 
a notice of three months given by 
him was reasonable. Lyon y. Union 
Gas, etc., Co., 274 Fed. 957, 
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a reasonable time thereafter the lease may be for- 
feited or canceled.* 
time within this rule depends upon the facts and 
circumstances of the particular case;* a lessee who 
is holding under the lease merely for speculation 
without a bona fide intention to develop is not 
entitled to as long a notice as one intending to 
Where the lessor from time to time ac- 


What constitutes a reasonable 


61. Mid-South Oil Co. v. Jaynes, 
208 Ky. 483, 271 SW 553; Union. Gas, 
etc., Co. v. Indian-Tex Petroleum Co., 
203 Ky. 521, 263 SW 1; Swiss Oil 
Corp. v. Howell, 199 Ky. 763, 251 SW 
1007; Maverick Oil, etc, Co. v. 
Howell, 193 Ky. 4383, 237 SW 40: 
Bertram Dev. Co. v. Tucker, 191 Ky. 
9, 228 SW 1027; Plumber v. Southern 
Oil) Cos, 185° Ky: 243, 214° Sw 896: 
And see cases supra note 60. . 

62. Mid-South Oil Co. v. Jaynes, 
208 Ky. 483, 271 SW 553; Union Gas, 
ete., Co. v. Indian-Tex Petroleum 
Co., 199 Ky. 384, 251 SW 1008: Swiss 
Oil Corn. v. Howell, 199 Ky. 7638, 251 
SW 1007; Maverick Oil, etc, Co. v. 
Howell, 193 Ky. 433, 237 SW 40; Mc- 
Nutt v. Whitney, 192 Ky. 132, 232 SW 
3386; Owens v. Corsicana Petroleum 
Co., (Tex. Civ. A.) 169 SW 192 [rev 
on other grounds 110 Tex. 568, 222 
SW 154]. 

[a] The time fixed for completion 
of the agreed development by the 
lessee does not arbitrarily measure 
the reasonable time within which 
such development may be demanded 
by the lessor, or the time for refusal 
to accept further cash rentals in lieu 
of development. McNutt v. Whit- 
ney, 192 Ky. 132, 232 SW 386. 

[b] A notice to develop within 
one year after service of the notice 
gives more than a reasonable time 
where the lessee is drilling wells in 
the immediate vicinity of the lease 
and has machinery either of its own 
or in its employment with which to 
drill the wells. Union Gas, etc., Co. 
v. Indian-Tex Petroleum Co., 199 Ky. 
384, 251 SW 1008. 

{[c] Time held not reasonable.— 
(1) Even if a notice given before 
the expiration of an extended term 
of an oil lease requiring development 
is sufficient to require development 
within a reasonable time after the 
expiration of that period, the lapse 
of twenty-five days after such ex- 
piration is not a reasonable time, and 
does not authorize a cancellation of 
the lease. Swiss Oil Corp. v. Howell, 
199 Ky. 763, 251 SW 1007. (2) Six 
months from the expiration of a quar- 
ter for which rent was paid is not a 
reasonable time for development of 
an oil and gas lease, so as to entitle 
the lessor’ to cancellation for non- 
development within such time in 
view of a dry fall, rendering it im- 
practicable to get water, subsequent 
rains, rendering movement of ma- 
chinery and materials over road to 
land from railroad impracticable, ex- 
tent of lessee’s holdings, and its ar- 
rangement to develop tract in fol- 
lowing spring. Mid-South Oil Co. vy. 
Jaynes, 208 Ky. 483, 271 SW 553. 

63. United fuel Gas Co. v. Adams, 
198 Ky. 283, 248 SW 841; Maverick 


Oil, ete., Co. v. Howell, 193 Ky. 433, 
337 SW 40. 
{a] Time held sufficient—(1) A 


notice requiring development within 
six months is sufficient as to such a 
lessee, although those months came 
during the winter season, when 
weather conditions make the develop- ° 
ment difficult. United Fuel Gas Co. 
v. Adams, 198 Ky. 283, 248 SW 841, 
(2) Where the failure to begin drill- 
ing is not due to inability to obtain 
equipment or to any physical obsta- 
cle, and where the holder of the lease 
is engaged in drilling on other prop- 
erty, and could obtain equipment and 
machinery for development, but does 
not deem it advisable to begin be- 
cause he considers the lands the least 


desirable, and where there is no 
visible prospect of development 
within a reasonable time, cancella- 


tion of the lease may be had for 
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cepts past-due rentals and does not require a strict 
compliance with the lease in regard to payment of 
rentals, if he desires to forfeit for failure promptly 
to pay, he must give reasonable notice of his inten- 
tion thereafter to demand strict payment or for- 


feiture.** 
When notice not necessary. 


is provided for in the lease.** 


failure to commence drilling within 
four months after demand therefor 
by lessor. Maverick Oil, ete. Co. v. 
Howell, 193 Ky. 433, 237 SW 40. 

64. Brooks v. Day Oil Co., 200 Ky. 
323, 254 SW 912; Denniston v. Ke- 
eee Oil Co., 187 Ky. 831, 220 SW 

{a] Payments not requiring no- 
tice.—Where an oil lease does not 
confer on a bank general authority to 
accept rentals, but only to accept 
rent when paid quarterly in advance 
as provided by the lease, the bank, 
being an agent of fixed and limited 
powers, and the limitation being well 
known to the lessee, cannot bind the 
lessor by acceptance of rents long 
past due so as to reauire notice of 
intent to forfeit. Brooks v. Day Oil 
Co., 200 Ky. 323, 254 SW 912. 

65. See generally supra §§ 688, 


689. 
66. Ark.—Bray v. Woodley, 162. 
Ark. 186, 258 Sw 119; Harrell v. 


Saline Oil, etc., Co., 153 ‘Ark. 104, 239 
SW 781. 
Ky.—Brooks v. Day Oil Co., 200 
Ky. 323, 254 SW 912. 
La.—Davies v. Texarkana Crude 
Oil Co., 152 La. 308, 98 S 104. 


Okl.—Mitchell vy. Probst, 52 Okl. 
HONS 29R 159K! : 

Tex.—Weiss y. Claborn, (Civ. A.) 
219 SW 884. 

[a] Estoppel.—The acceptance of 


one past-due installment of rent in 
lieu of development work does not 
constitute such a course of dealing 
between the parties as makes it in- 
equitable for the lessor to insist upon 
a forfeiture of oil and gas lease 
without notice to the lessee to pay a 
subsequent installment, overdue for 
seventy days, and which the lessee 
was under no obligation to pay, the 
lease providing that if no well was 
drilled within one year it should be- 
come null and void, but that the les- 
see might prevent forfeiture from 
quarter to quarter, and no longer, by 
paying a stipulated rental in advance. 
Brooks v. Day Oil Co., 200 Ky. 323, 
254 SW 912. 

67. Harrell v. Saline Oil, etc., Co., 
153 Ark. 104, 239 SW 781. 

68. Escoubas v. Louisiana Petro- 
leum, ete., Co., 22 La. Ann. 280 


69. Swiss Oil Corp. v. Howell, 199 ! 
Ky. 763, 251 SW 1007. 
70. Generally see Landlord and 


Tenant §§ 252-263. 

As to mining leases in general see 
supra § 631. 

71. U. S.—Transcontinental Oil 
Co. v. Svencer, 6 F. (2d) 866; Duntley 
v. Anderson, 169 Fed. 391, 94 CCA 


647; Elk Fork Oil, ete.. Co. v. Jen- 
nines, 84 Fed. 839 [aff 90 fed. 178, 
32 CCA 560]. 

Ark.—Morgan v. Lide, 262 SW 
WOM 

Cal.—Taylor v. Harton, 194 Cal. 
768, 230)' BP 656. 


Where the lease ex- 
pressly provides that it shall terminate unless the 
lessee performs certain acts of development within 
a stipulated time or pay a stipulated rental,°® notice 
of forfeiture is not necessary to terminate the lease 
upon a breach of such condition,®* unless such notice 
So where the lessor 
has agreed not to urge a forfeiture upon condition 
that the lessees shall carry on the work of develop- 
ment without cessation, the-forfeiture, in case the 
lessees do not comply with the condition, may be 
enforced without a formal putting in default.® 

A statute requiring an offset well to be drilled 
within a specified period after oil is commenced to 
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forfeiture.” 


Ind.—Consumers’ Gas Trust Co. v. 
Littler, 162 Ind. 320, 70 NE 363. 

Kan,—Kansas Natural Gas Co. v. 
Harris, 9 san, Lome LOO, cas 

Ky.—-Cadillac Oil, ete, Co. v. 
Harrison, 196 Ky. 290, 244 SW 669; 
Bay State Petroleum Co. v. Penn 
Pep ne ya Co., 87 SW 1102, 27 Kyl 
113 

La.—McClendon v. Busch- Everett 
CoOMU38 Mar T2267 0'S- 781 

Okl.—Maud Oil, etc., Co. v. Bodkin, 
75 Ok)! 6,°080—P 959; 

Pa.—Lynch vy. Versailles Fuel Gas 
Co., 165 Pa. 518, 30 A 984; Duffield v. 
Hue, 129 Pa. 94, 18 A 566. 

Tex.—Masterson v. Amarillo Oil 
Cot, (Civ. A): 253. SIWi9085 “Smith -v. 
Harris, (Civ. A.) 252> SW °836; De 
Flores v. Smith, (Civ. A.) 236 SW 
505; Von Hatzfeld v. Haubert, (Civ. 
A.) 224 SW 220; Munsey v. Marnet 
Oil, ete, Co., (Civ. LOSE TS RUS Wi 
686. 

W. Va.—Pyle v. Henderson, 65 W. 
Va. 39, 63 SE 762; Hukill v. Myers, 
36 W. Va. 639, 15 SE 151. 

Wyo.—Pryor Mountain Oil, ete., 
Co. v. Cross, 31 Wyo. 9, 222 P 570. 


Ont.—F lower v. Duncan, 13 Grant 
Ch, 242. 
fal As to marketing gas.—Where 


a lessor suing to cancel an oil and 
gas lease for nonperformance subse- 
quently joins with defendants in 
their plans for future development 
of the lease in connection with other 
leases acquired by defendants, with 
knowledge of the conditions and sur- 
rounding circumstances’ attending 
their efforts to market the gas pro- 
duced, he waives a strict compliance 
either with the express or implied 
terms governing the production and 
marketing of gas after the maturity 


of the lease. Masterson v. Ama- 
Re @il Co; (Tex. 'Cive “Ay)! 253. 5SW. 


72. Ark.—Clear Creek Oil, etc., Co. 
v. Brunk; 160 Ark. 674, 255 SW 7: 
Blair v. Clear Creek Oil, -ete., Co., 
ia Ark. 301, 230 SW 286, 19 ALR 

Ind.—Consumers’ Gas Trust Co. v. 
Ink, 163 Ind. 174, 71 NE 477; Con- 
sumers’ Gas Trust Co. v. Howard, 
163 Ind. 170, 71 NE 493; Consumers’ 
Gas Trust Co. v. Worth, 163 Ind. 
141, 71 NE 489; Consumers’ Gas 
Trust Co, v., Littler, 162 Ind. 320, 70 
NE 3638. 

Ky.—Kelley v. Ivyton Oil, etce., 
Co., 204 Ky. 804, 265 SW 309; Mon- 
arch. iOiljetes, (Cor ve Elune 198 ken 
315, 285 SW 772; Great Western Pe- 
troleum Corp. v. Samson, 192 Ky. 814, 
234 SW 727; Denniston v. Kenova 
Oil Co., 187: Ky. 831, 220 SW 1078: 
Ocala Oil Co. v. Hughes, 187 Ky. 486, 
219 SW 799; Dinsmoor v. Combs, 177 


Ky. 740, 198 SW 58. 
Oh.—Venedocia Oil, ete., Co. v. 
Robinson, 71 Oh. St. 302, 73 NE 222. 


Okl.—Skien v. Junction Oil, ete, 


isos , ra i, Wage 
? 
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be transported. from a well on adjoining premises 
within a given distance of the land does not au- 
thorize cancellation of the lease under a notice to 
develop, given before the statute took effect.®? 
[§ 704] (e) Waiver and Estoppel as to Forfei- 
ture’°—aa. Waiver. 
lease for failure of the lessee to comply with the 
covenants or conditions as to exploring, developing, 
and operating the property for oil or gas may be 
waived by the lessor, either expressly or by his acts 
or conduct, so as to preclude him from enforcing the 
Such a waiver may be effected by 
his subsequent acceptance of rentals or royalties, 
with knowledge of the breach;’? or by his permit- 
ting a continuance of the development of, the prop- 
erty and the expenditure of money therein by the 
lessee, after knowledge of the breach of condition 
upon which the lease might have been forfeited.** 
So where the lessee fails to pay stipulated rentals 
within the time specified, in leu of*development 


A forfeiture of an oil or gas 


Co., 80 Okl, 41, 193 P 988; Southwest- 
ern Oil Co. v. McDaniel, 71 Okl. 142, 
175 P 920; Deming Inv. Co. v. Lan- 
ham, 36 Okl. 773, 130 P 260, 44 


LRANS 50. 

Tex.—Masterson y. Amarillo Oil 
Co., (Civ. A.) 253 SW 908; Panhandle 
Refining Co. vy. Swope, (Civ. A.) 241 
Sw. 597. 

W. Va.—Johnson vy. Armstrong, 81 
W. Va. 399, 94 SE 753; Horse Creek 
Coal Land .Co. v. Trees, 75 W. Va. 
559, 84 SE 376. 

fa] MDlustrations.—(1) The pay- 
ment of a stipulated quarterly ad- 
vance by lessee and acceptance by 
the lessor without demand to drill 
within a reasonable time after ter- 
mination of the quarter within which 
payments are made operates as a 
waiver of a covenant to drill within 
three months. Johnson v. Armstrong, 
81 W. Va. 399, 94 SE 753. (2) Equity 
will refuse to forfeit an oil lease at 
the suit of the lessor because loca- 
tions for operations are elsewhere 
than as prescribed by the lease, 
where, with knowledge thereof, he 
accepts without complaint his share 
of the productions therefrom. Horse 
Creek Coal Land Co. v. Trees, 75 W. 
Va. 559, 84 SE 376. 

{b] Past-due rentals. — The ac- 
ceptance of payment for the last 
preceding month, the previous 
months remaining unpaid, does not 
operate as a _ waiver. Duffield v. 
Michaels, 97 Fed. 825 [revs on the 
facts 102 Fed. 820, 42 CCA 6491. 

73. Taylor v. Hamilton, 194 Cal. 
768, 230 P 656; Bloom vy. Rugh, 98 
Kan. Agy: Ser P 1135; Louisiana Live 
C- v. Kendall, 155 la. 
; Lane v. Urbahn, (Tex. 
Cis. A.) PCE SW 1063; De Flores v. 
Smith, (Tex. Civ. A.) 236 SW _ 505; 
Von Hatzfeld v. Haubert, (Tex. Civ. 
A.) 224 SW_ 220; Owens v. Corsicana 
Petroleum Co., (Civ. A.) 169 SW 192 
[rev on other grounds 110 Tex. 568, 
222 SW 154]. 

fa] A failure to act promptly 
and unequivocally to assert the for- 
feiture under a lease, providing for 
forfeiture in case of failure to com- 
mence a well within ninety days, 
unless lessee pays for delay at one 
dollar per acre per annum, waives 
that right. Bloom v. Rugh, 98 Kan. 
589, 160° P 1135. 

[b] A lessor’s failure to make a 
specific objection at the time of re- 
jecting tender of rental is not a 
recognition of continued validity of 
the contract waiving a prior for- 
feiture. Taylor v. Hamilton, 194 
Cal. 768, 230 P 656. 

[cl] The mere granting of an in- 
dulgence on certain conditions which 
are not complied with does not con- 
stitute a waiver of the right to de- 
clare a forfeiture. Louisiana Live 
Stock, etce., Co. v. Kendall, 155 La. 
122, 98 S 862. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


ee 


a 


§§ 704-705] 


operations, the lessor may waive his right to forfeit 
the lease on that ground by acquiescing in the de- 
lays in payment,’* such as by subsequently accept- 
Although it is provided that the 
lease shall be rendered void by a failure on the part 
of the lessee to comply with its conditions, the 
lessor may waive a forfeiture and recover the sums 
agreed to be paid, although the land is unproduc- 


ing such rentals.7® 


tive.76 
Acts not constituting waiver. 


another ground therefor.77 


A waiver of one 
ground for forfeiture is not necessarily a waiver of 


Where a lease has been 
abandoned and the lessee’s interest forfeited, a sub- 


sequent parol permission to the lessee to enter and 
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posed by the original lease does not waive a forfei- 
ture of the lessee’s 


interest under the original 


An agreement permitting delay will not 
amount to a waiver of forfeiture on that account 
where it was procured with a fraudulent intent.’? 

Effect of waiver. 
oil or gas lease is ineffectual as against subsequent 
purchasers or lessees without notice,8° and in ac- 


A waiver of forfeiture of an 


cordance with this rule a grantor of land subject to 


an oil or gas lease cannot waive the lessee’s failure 
to develop the property or payment of rentals so as 
to bind the grantee.*+ 

[§ 705] bb. Estoppel.*? A lessor or his successor 
may be estopped by his acts or conduct from tak- 


resume work upon conditions similar to those im- | ing advantage of a forfeiture,** unless such acts 


74 Ark—Morgan v. Lide, 262 SW 
ete pote: v. Enis, 162 Ark. 41, 257 

Ind. eocine Vv. Morristown Fuel, 
etc., Co., 31 Ind. A. 476, 68 NE 310. 

Ky.—Union Gas. ete., Co. v. Indian- 
Tex Petroleum Co., 202 Ky. 236, 259 
SW 57; Denniston v. Kenova Oil Co., 
187 Ky. 831, 220 SW 1078. 

La.—Dellinger v. Smith, 142 La. 
1009. 77 S 947. 

Okl.—Pierce Oil ae v. Schacht, 
75 Okl. 101, 181 P 73 

Pa. was ores ag etc., Natural 
Gas Co. vy. De Witt, 130 Pa. 235,18 A 
724, 5 LRA 731; McCarty v. Mellon, 
5 Pa. Dist. 425. 

Tex.—Witherspoon y. Staley, 
A.) 1388 SW 1191. 

W. Va.—Pyle v. Henderson, 65 W. 
Va. 39, 63 SE 762. 

[a] MTlustrations.—(1) Where the 
lease requires the lessee to pay 
twenty-five dollars every sixty days 
until commencement of drilling oper- 
ations, the lessor waives failure to 
pay the third installment on time by 
receiving the second installment after 
it was due, and by failing, for sev- 
eral days after being informed that 
the payment had been deposited in a 
bank, to refuse to receive it. With- 
erspoon vy. Staley, (Tex. Civ. A.) 138 
SW 1191. (2) Where the considera- 
tion for a lease consists of both the 
payment of a certain sum in advance 
and the furnishing of gas for use by 
the lessor, the lessor cannot forfeit 
the lease for failure to pay the cash 
rent upon the day specified while he 
continues the use of the gas, King v. 
Morristown Fuel, etc., Co., 31 Ind. 
A. 476, 68 NE 310. 

[b] Retention of check.—Reten- 
tion for about a week of a rental 
check tendered sixteen or seventeen 
days after it was due, according to 
the terms of the lease before return- 
ing it and declaring a forfeiture, 
constitutes a waiver of the lessee’s 
failure to pay when due, where such 
failure was inadvertent, and where a 
valuable consideration had been paid 
for the lease and the parties lived 
near each other and could have acted 
promptly. Cordell v. Hnis, 162 Ark. 
41, 257 SW 375. 

[c] Part owner not estopped by 
act of coOwner.—Where a life tenant 
executed an oil lease on the entire 
tract, as he had a right to do under 
deeds of the land to his children, 
and refused to accept rentals ten- 
dered after the date that they should 
have been paid, the fact that some 
of the children, owning only part of 
the land, permitted the lessee to de- 
velop their portions, did not eston 
another child from claiming that the 
lease was forfeited. Union Gas, etc., 
Co. v. Indian-Tex Petroleum Co., 202 
Ky. aah: SW _ 57. 


(Civ. 


75. S.—Miller v. Union Gas, 
etce., Co., 295 Fed. 27; Beatty Oil, 
ete., Co. v. Blanton, 245. Fed. 979. 


Ark.—Warren v. Martin, 168 Ark. 
682, 272 SW 367; Bray v. Woodley, 
162 Ark. 186. 258 Sw 119. 

Ky.—Ohio Valley Oil, ete.. Co. v. 
Irvine Dev. Co., 192 Ky. 766, 234 
SW 437; Denniston v. Kenova Oil Co., 
187 Ky. 831, 220 SW 1078. 

La.—Dellinger v. Smith, 142 La. 


1009, 77 S 947. 

Okl.—Maud Oil, ete., Co. v. Bod- 
kin, 75 Okl. 6, 180 P 959. 

[al Rule applied.—(1) Where no 
payment of rentals called for is 
made, and no development work done 
according to the lease, if the lessor 
accepts several payments when over- 
due from sixteen to two hundred and 
seventy-five days, such departure 
from and waiver of the lease pro- 
visions renders it inequitable for the 
lessor, on discovery of o1f on adjoin- 
ing land, to insist on forfeiture with 
failure to make payment promptly 
when due. Denniston vy. Kenova Oil 


Co., 187) Ky.’ 831, 220 SW 1078. ~(2) 
The fact that a provision in the 
lease, giving the lessee the right to 


deposit in a bank rentals payable in 
case he did not sink a well within a 
certain time, was inserted by fraud 
is not available to the lessor, seek- 
ing to forfeit the lease for not pay- 
ing rentals on time where he ac- 


cepted the money deposited and 
checked it out of the bank. Ohio 
Valley Oil, etc, Co. v. Irvine Dev. 


Co., 192 Ky. 766, 234 SW 437. 

[b] A tender back by lessor of 
rentals deposited in a bank in order 
to assert a forfeiture for failure to 
pay them in time on failure to sink 
a well is too late two years after the 
lessor has checked the money out 
of the bank. Ohio Valley Oil, etc., 
ColevaLrvine Deve JCO. nla Kaye 160, 
234 SW 437. 

[c] Not technical estoppel.—W here 
the lease does not provide that pay- 
ment of rental for deferred develop- 
ment work shall be made in advance 
each year, the effect of acceptance 
of rental later in the year does not 
necessarily rest on a technical es- 
toppel, but rather on a practical con- 
struction of the lease by the parties. 


Miller v. Union Gas, etc., Co., 295 
Fed. 27. 
76. Springer v. Citizens’ Natural 


Gas Co., 145 Pa. 4380, 22 A 986; Ray 
v. Western Pennsylvania Natural Gas 
Go., 138. Pa. 576, 20 A 1065-1067. -22. 

1; 202; 21 AmSR 9227 12° GRA 290% 
Wills v. Manufacturers’ Natural Gas 
Comti30) Pai222, 18 AV7 215-5 TRA 603; 
Stovall v. Texas Co., (Tex. Civ. A.) 
262 SW 152. But see Jenkins v. Wil- 
liams, 191 Ky. 165, 229 SW 94 (where 
the lease by its terms became null 
and void and needed no further sur- 
render on failure of the lessee to 
begin a well within six months, or 
to pay rentals within a year there- 
after, the failure of the lessee worked 
an absolute annulment of the lease 
as to him, as effectual as if he had 
voluntarily surrendered, and the les- 
sor’s widow, who had joined in the 
lease, could not, either as executrix, 
life tenant, or doweress, revive the 
void ecdéntract by any act whatsoever, 
much less by merely receiving past- 
due rentals). 

fal Recovery of double rentals.— 
Where the lease provides that rentals 
shall be doubled in a certain contin- 
gency and that, upon nonpayment of 
agreed rentals, the lease is forfeited 
and becomes void and the lessee re- 
fuses to pay double rentals but con- 
tinues to pay original rentals, the 
lessor may waive forfeiture and sue 


for additional rentals claimed to be 
due. Stovall v. Texas Co., (Tex. 
Civ. A.) 262 SW 152. 

77. Cleminger v. Baden Gas Co., 
159 Pa. 16, 28 A 293. 

fa] Illustration.—A waiver of the 
time within which operations are to 
commence is not necessarily a waiver 
of the time for completion. Clemin- 
ger v. Baden Gas Co., 159 Pa. 16, 28 
A293. 

78. Ohio Oil Co. v. Detamore, 165 
Ind. 243, 73 NE 906. 

79. J. M. Guffey Petroleum Co. v. 
Oliver, (Tex. Civ. A.) 79 SW 884. 

80. Bray v. Woodley, 162 Ark. 
186, 258 SW 119. 


81. Harrell v. Saline Oil, etc., Co., 
153 Ark. 104, 239 SW 731; Olsen v. 
Erwin, (Tex. Civ. A.) 229: SW 878 


[rev on other grounds (Commn. A.) 
241 SW 473]; Guffy v. Hukill, 34 W. 
Va. 49, 11 SH 754, 26 AmSR 901, 8 
LRA 759. 

[a] When lessor cannot waive.— 
Waiver of forfeiture of a lease for 
nonpayment of rent cannot be ef- 
fected by the lessor after he has 
granted a lease of the same premises 
to another lessee, who, it has been 
held, may recover the property in a 
possessory action. Guffy v. Hukill, 
Bub NW ire AES) Lal SB 754, 26 AmSR 
901, 8 LRA 759. 

82. Estoppel generally see Estop- 
pel 21 Je pr Ons 

83. S.—Transcontinental Oil Co. 
es a ankee 6 EF. (2d) 866; Camp- 
bell v. Rock Oil Co., 151 Fed. 191, 80 
CCA 467. 

Cal.—Kelly v. Universal Oil Supply 
Co., 65 Cal. A. 493, 224 P 261 

Iil.—Southern Illinois Gas Co, 
Parsons, 308 Jl. 139, 139 NE 21. 

Ky.—Cadillac Oil, Gu (Goer AiG 
Harrison, 196 Ky. 290, 244 SW 669. 

La.—Texala Oil, etc., Co. v. Caddo 
Mineral Lands Co., 152 La. 549, 93 
S 788; Rowe y. Atlas Oil Co., 147 La. 
387, 84 S 485. 


v. 


Tex.—Smith v. Harris, (Civ. A.) 
252 SW 886; Bettes v. Mid-Texas 
Petroleum Co., (Civ. A.) 243 SW 
(Osc A Walicet sven duane s( Clive JAM y se 
SW 634; McCallister v. Texas Co., 
(Civ. A.) 223 SW 859; Munsey v. 
Marnet Oil, etc., Co., (Civ. A.) 199 
SW 686. ; 

W. Va.—Ohio Fuel Oil Co. v. 


Greenleaf, 84 W. Va. 67, 99 SE 274. 
; Bo generally Landlord and Tenant 

[a] Tlustrations.—(1) Where a 
lessor has received the substantial 
cash consideration stipulated as con- 
sideration for drilling wells desired 
by the lessee, he cannot retain the 
money as consideration for one well 
and demand annulment of the lease 
as to undeveloped land on the ground 
that the lessee has violated an im- 
plied obligation fully to develop the 
land. McClendon vy. Busch-Everett 
Co., 1388 las 722. 70S: (8L. Vi) he thie 
lessor stops the work at the end of 
the term and thereafter prevents fur- 
ther operations, he cannot complain 
that the lessee did not continue his 
efforts to produce oil or gas in pay- 
ing quantities pursuant to a provi- 
sion for a continuance of the lease. 
Texas Pac. Coal, etc., Co. v. Bratton, 
(Tex. Civ. A.) 239 SW 688. 
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and conduct do not mislead the lessee and are not 
relied on by him to his prejudice.*+ | Where a tender 
of rent is refused by the lessor on one ground, 
such refusal and consequent forfeiture cannot after- 
ward be justified on another ground;** but the fact 
that the lessor is estopped to take advantage of one 
ground of forfeiture does not necessarily estop him 
from relying upon the breach of other conditions of 
the lease as a ground therefor.*® 

[§ 706] (f) Effect of Forfeiture’’—aa. In General. 
Unless relief is granted,** a forfeiture of the lease 
terminates all rights of the lessee thereunder,®® and 
requires him, where he has been producing oil or 
gas, to give an accounting of his operations.°® The 
lessee cannot thereafter renew his rights by entering 
on the land over the lessor’s objections or without 
his consent and commencing operations;®+ and the 
oil and gas rights may be leased by the lessor to a 
third person.°2 Where the lease does not contain 
a covenant, either express or implied, to develop 
the premises or pay rent, but provides that the lease 
shall be void unless a well shall be completed within 
a certain time, or unless certain sums shall be paid 
in event of delay in working, a failure to explore 


[bl A short delay in the lessee’s 
completion of rigs for oil wells will 
not work a forfeiture, although the 
contract states that time is of the 
essence thereof, where the lessor by 
his acts and declarations has led the 
lessee to believe that a forfeiture 


of the 
claim the 
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an oil lessor do not acquiesce in the 
work done by the lessee in develop- 
ment of the property after the lease 
has terminated for his failure to de- 
velop or pay rentals, such successors 
lessor are not estopped to 
forfeiture. 
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or develop the premises or pay the stipulated sums 
simply forfeits the lease and does not impose any 
liability on the lessee,°? and does not entitle the 
lessor to recover rentals which were to be paid for 
on extension of the stipulated period.®* Where by 
the terms of the lease it becomes null and void upon 
the lessee’s failure to comply with its conditions, 
it cannot be revived by the lessor’s widow who 
joined in the lease.®® Where a cotenant in the for- 
feited lease thereafter takes a new lease on the 
same premises, he does not become a trustee thereof 
for his former associates.°® 

Reservation to lessee. Where the lease reserves 
to the lessee, in case of forfeiture, a certain area 
for each well drilled, in order to be entitled to such 
reservation, the wells must produce oil or gas in 
paying quantities and reasonable diligence must be 
used to cause them to continue to do so.%? 

[§ 707] bb. Release of Record.9* Under some 
statutes,9® where facts transpire which bring about 
a forfeiture or termination of the lease,t it is the 
duty of the lessee upon a proper demand therefor? 
to execute a release, and release the lease from the 
record; and if he fails or refuses to do so, without 


820. 

94. U. S. v. Comet Oil, etc., Co., 
187 Fed. 674 [rev on other grounds 
202 Fed. 849, 121 CCA 1571; Butcher 
v. Greene, 50 Ind. A. 692, 98 NE 876; 
Wilson v. Goldstein, 152 Pa. 524, 25 
Jenkins v.|A 493 


will not be enforced because of such 
delay. Bettes v. Mid-Texas Petro- 
leum Co., (Tex. Civ. A.) 243 SW 753. 

fe] Rule applied to purchaser.— 
(1) Where, after the expiration of 
the time for perpetuating an oil lease 
by drilling, a purchaser of part of 
the land leased stands by, and with- 
“out objection sees expenditures in 
good faith for drilling on the part 
sold to him, he is estopped to claim 
a forfeiture for failure to develop. 
Cadillac Oil, ete., Co. v. Harrison, 
196 Ky. 290, 244 SW 669. (2) One 
who purchases part of a tract of 
land leased for oil, and denies the 
lessee any further rights in the tract 
purchased, thus puts himself in de- 
fault, and is therefore in no position 
to complain of the failure of the 
lessee to drill on his part of the land. 
McCallister v. Texas Co., (Tex. Civ. 
A.) 223 SW 859. 

84. Dolley v. Ragon, 66 Cal. A. 
707, 228 P 52; Southern Illinois Gas 
Co. v. Parsons, 308 Ill. 139, 139 NE 
21; Jenkins v. Williams, 191 Ky. 165, 
229 SW 94; Louisiana Live Stock, 
etc., Co. vy. Kendall, 155 La. 122,98 
S. 862; Texala Oil, etc., Co. v. Caddo 
Mineral Lands Co., 152 La. 549, 93 


S 788; Rowe v. Atlas Oil Co., 147 
La. 37, 84 S 485. 
[a] MIllustrations.—(1) The fact 


that the lessors are employed by the 
contractor drilling the well does not 
mislead the lessees, and does not 
estop the lessors from declaring a 
forfeiture because of a failure to 
complete the well in time. Southern 
Illinois Gas Co. v. Parsons, 308 Ill. 
139, 139 NE 21. (2) The fact that 
the lessors permitted the lessees to 
erect a derrick which was completed 
one month before suit does not estop 
them from suing to terminate the 
lease for failure to develop continu- 
ously,’ diligently, and in good faith, 
as required by the lease. Dolley v. 
Ragon, 66 Cal. A. 707, 228 P 52. 

[b] The acceptance of royalty 
payments on an existing well does 
not affect the right to’ declare a for- 
feiture where such payments are 
made after the acts of forfeiture 
were committed and the right to 
avoid the lease has accrued. Louisi- 
ana Live Stock, etc., Co. v. Kendall, 
155 La. 122, 98 S 862. 

[ce] Rule applied to successors.— 
Where the successors in interest of 


Williams, 191 Ky. 165, 229 SW 94. 

85. Milner v. McGuire, (Tex. Civ. 
A.) 230 SW 421. 

86. Louisiana Live Stock, etc., Co. 
v. Kendall, 155 La. 122, 98 S 862; 
Frank Oil Co. v. Belleview Gas, etc., 
Co., 29 Okl. 719, 119 P 260, 48 LRANS 
487 


{a] Thus the fact that the lessor 
had received royalties from the well 
does not operate as an estoppel. or 
affect his right to sue for cancella- 
tion for failure to comply with other 
obligations of the lease. Louisiana 
Live Stock, ete., Co. v. Kendall, 155 
La, 122, 98 S 862. 

[bl] The acceptance of a past-due 
installment in lieu of development 
work does not estop the lessor from 
declaring a forfeiture for nonpay- 
ment of a subsequent installment. 
Brooks vy. Day Oil Co., 200 Ky. 323, 
254 SW 912; Frank Oil Co. v. Belle- 
view Gas, ete. Co., 29 Okl. 719, 119 
P 260, 48 LRANS 487. 

87. Generally see Landlord and 
Tenant § 251. 

88. See infra § 708. 

89. Bearman v. Dux Oil, etc., Co., 
64 Okl. 147, 166 P 199; Frank Oil Co. 
v. Belleview Gas, ete., Co., 29 Okl. 
719, ,119, P 260, 43 DLRANS,. 487; 
Westerman v. Dinsmore, 68 W. Va. 
594, 71 SE 250. R 

fa] Rule applied.— Where the 
lease is forfeited for nonpayment of 
rentals, and another lease is there- 
after granted to another person, the 
first lessee cannot take advantage of 
a surrender clause in the second lease. 
Bearman v. Dux Oil, etc., Co., 64 Okl. 
17 iG Geeky ek OO. 

90. Davies v. Texarkana Crude Oil 
Co., 154 La. 424, 97 S 597. 


91. Rowe v. Atlas Oil Co., 147 La. 
37, 84 S 485; Ohio Oil Co. v. Deta- 
more, 165 Ind. 248, 73 NE. 906; 


Zeigler v. Dailey, 37 Ind. A. 240, 76 
NE 819. 

92. Braswell v. Columbia County 
Dev. Co., 153 La. 691, 96 S 534; Bear- 
man y. Dux Oil, etc., Co., 64 Okl. 147, 
166 P 199; Westerman y. Dinsmore, 
68 W. Va. 594, 71 SE 250. 

93. U. S. v. Comet Oil, etc., Gas 
Co., 187 Fed. 674 [rev on other 
grounds 202 Fed. 849, 121 CCA 157]; 
Glasgow v. Chartiers Gas Co., 152 
Pa. 48, 25 A 232; McKee v. Colwell, 
7 Pa. Super. 607; Snodgrass v. South 
Penn Oil Co., 47 W. Va. 509, 35 SHE 


[a] Illustration.—Where the lease 
after prescribing the royalty to be 
paid by the lessee on the oil and 
gas produced, and the payment of 
a stated sum per acre annually as 
advance royalties, provides that the 
lessee shall exercise diligence in de- 
veloping the property and shall drill 
at least one well within twelve 
months, and that, should he fail to 
do so, the lease may be declared null 
and void by the lessor after ten 
days’ notice, “provided that the 
lessee shall have the privilege of 
delaying operations for a period not 
exceeding five years ... by paying 
...in addition to the required annual 
advanced royalty, the sum of ‘one 
dollar per acre per annum,” it im- 
poses no obligation upon the lessee to 
pay for such extension, but merely 
gives him an option to do so, and his 
failure either to drill the well or 
make the payment does not give the 
lessor a right of action to recover 
such payment. U. S. v. Comet Oil, 
etc., Co., 187 Fed. 674 [rev on other 
grounds 202 Fed. 849, 121 CCA 1571. 

95. Jenkins v. Williams, 191 Ky. 
165, 229 SW 94. 

96. Westerman v. Dinsmore, 68 
W. Va. 594, 71 SE 250. 

97. Hunter v. Booker, 158 La. 690, 
104 S 618. 

. Necessity for record see supra 


See statutory provisions. 

1. See supra §§ 694-706. 

2. Mollohan v. Patton, 110 Kan, 
663, 202 P 616, 205 P 643. 

[a] Sufficiency of demand.—The 
requirement of a statute that a de- 
mand for the discharge of a lease on 
the record shall be made at least 
twenty days before an action is 
brought for damages for failure to 
execute and record a surrender there- 
of is sufficiently complied with by 
the incorporation of such a demand 
in the notification of forfeiture pro- 
vided for. Mollohan y. Patton, 110 
Kan. 663, 202 P 616, 205 P 643. 

8. Caylor v. Bankers’ Oil Co., 110 
Kan. 224, 203 P 735; Elliott v. Crys- 
tal Springs Oil Co., 106 Kan. 248, 187 
P 692; Salberg v, Sunburst Oil, etc., 
Co. (Mont.) 9235 Bi 761s" Corey. ve 
Sunburst Oil, etc., Co., (Mont.) 233 
P 909; Dixon v. McCann, 87 Okl. 109, 
206. P 597. 

[a] Rule applied to assignee.— 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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a valid excuse for such refusal, the lessor may sue 
for a cancellation of the lease and discharge of the 
record, and recover therein damages and attorney’s 
Upon a demand for such release, however, 
the lessee is not bound at his peril to determine 
disputed or doubtful questions as to the validity 
of his lease,> and if his refusal is made in good 
faith and in his honest belief that his lease is valid 
he may plead this as a defense in an action against 


fees.* 


him for such refusal.® 


[§ 708] (g) Relief against Forfeiture. In accord- 
ance with the rules and principles which govern 
relief against forfeiture in general,’ equity will re- 
heve from forfeiture of an oil and gas lease for 
nonperformance of a condition, making it forfeit- 
able for failure to do work of development within 
a specified time or pay a certain periodical rental 
or commutation in advance, where such nonperform- 
ance is occasioned by fraud, accident, mistake,® or 
provided the aid 
of equity is sought with reasonable diligence;?° and 
although the circumstances may warrant a cancel- 
lation of the lease, partial relief may be granted 
to the lessee in accordance with the equities of the 


inequitable conduct of the lessor,® 


Where an oil and gas lease was for 
a term dependent on future contin- 
gencies and not for a definite term 
ascertainable from a mere inspection 
of the record, and such lease was re- 
corded, an assignee of the lease has 
the duty of clearing the record when 
the contingencies transpire which 
terminate or forfeit the lease, and 
such duty may not be avoided be- 
cause the assignment was not like- 
wise recorded in view of Gen. St. 
(1915) §§ 4994, 4995. Caylor v. 
Bankers’ Oil Co., 110 Kan. 224, 203 


Hyde v. Blaxter, 299 Fed. 167 
(Kansas); Caylor v. Bankers’ Oil 
Co., 119 Kan. 224, 203 P 735; Mollo- 
han v. Patton, 110 Kan. 663, 202 P 
616, 205 P 648; Elliott v. Crystal 
Springs Oil Co., 106 Kan. 248, 187 P 
692; Solberg v. Sunburst Oil, etc., 
Cows, (Mont.)! 5 285° 761; Dele Vv. 
Torrey, 69 Mont. 599, 223 498; 
Dixon vy. McConn, 87 Okl. 109, aoe Pp 
597. 

[a] Complaint for cancellation 
and damages and penalties for re- 
fusal to release on demand after 
failure to commence the well held 
sufficient on demurrer. Daley v. 

69 Mont. 599, 223 P 498. 

[b] Proof.—(1) In an action 
against the lessee for damages for 
failure or refusal to execute a re- 
lease’ plaintiff is not required to prove 
that the action by defendant was 
willful and malicious and that he 
intended thereby to injure plaintiff. 
Dixon v. McCann, 87 Okl. 109, 206 
P 597. (2) In an action, under Rev. 
Codes (1921) §§ 6902, 69038, by the 
lessor of an oil and gas lease, against 
the lessee, for damages for refusal 
to discharge the lease after an al- 
leged forfeiture, under plaintiff's 
general allegation as to damages for 
having been prevented from making 
a new lease without alleging that he 
endeavored to lease or sell the land 
or could have done either, plaintiff 
could not prove any special damages 
in consequence of defendant’s fail- 
ure to discharge the lease of record. 
Solberg v. Sunburst Oil, ete. Co., 
(Mont.). 235 P 761. 

fe] Nominal damages.—In an ac- 
tion against a lessee for refusal to 
discharge a lease of record after an 
alleged forfeiture, nominal damages 
will be allowed, since the law pre- 
sumes some damages by reason of 
breach of contract, and, under plain- 
tiff’s general allegations of damages, 
evidence is admissible in proof of 
nominal damages. Solberg v. Sun- 
burst Oil, ete. Co., (Mont.) 235 P 
761. 

fa] Unconstitutional as to attor- 
ney’s fees.—Mont. Rev. Codes (1921) 


MINES AND MINERALS 


particular case.14 
such relief where the rights of innocent third per- 
sons have intervened,!? or where the lessor, 
such forfeiture, not superinduced by his own inequi- 
table conduct, materially alters his condition, rely- 
ing in good faith upon the forfeiture,+* or where 
otherwise equity will be promoted by the forfeiture 
stipulated for.4 
a lessee whose lease has been forfeited for failure 
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Equity, however, will not grant 


after 


A tender of rent or royalties by 


to operate does not prevent the lessor’s insistence 


of the lease.?° 


§ 6903, providing for a recovery of 
attorney’ s fees by a lessor of oil and 
gas lease, on the lessee’s refusal to 
discharge a lease of record in case 
the lease becomes forfeited, has been 
held unconstitutional. Solberg v. 


Ae toy Oil, etc., Co., (Mont.) 235 
761. 
Cel Facts held not grounds for 


relief see Hyde v. Blaxter, 299 Fed. 
167. 

Recovery of damages generally see 
infra § 718. 

5. Dixon v. McCann, 87 Okl. 109, 
206 P 597. 

6. Dixon v. McCann, supra. 

fa] Pleading and proof.—In an 
action for damages for the lessee’s 
failure to release an oil and gas 
lease from record, the defense tend- 
ing to excuse or justify the lessee 
must be specially pleaded and cannot 
be introduced under a general denial. 
Dixon vy. McCann, 87 Okl. 109, 206 
IPA OT: 

7. See Equity §§ 76-80. 

8 Westerman y. Dinsmore, 68 W. 
Va. 594, 71 SE 250. 

[a] Under a lease on _ several 
tracts, which provides that on a cer- 
tain date each tract that is not de- 
veloped shall revert to the lessor, 
the court properly denies forfeiture 
as to one tract, on which a well has 
been started in time to complete it 
before that date, but its completion 
is prevented by uiusual conditions, 
not to be anticipated, and may prop- 
erly grant forfeiture as to the other 
tracts, on which no wells have been 


started. Hyde v. Blaxter, 299 Fed. 
167. 
°9, Monarch Gas Co. v. Roy, 81 W. 
Va. 723, 95 SE 789; Westerman v. 
Dinsmore, 68 W. Va. 594, 71 SE 250. 
10. Westerman v. Dinsmore, su- 
pra. 
fa] Unreasonable delay under the 


peculiar circumstances of a_ given 
case will bar relief from a forfeiture 
of an oil and gas lease for nonper- 
formance of a condition therein oc- 
casioned by fraud, accident, mistake, 
or inequitable conduct by the lessor, 
the rule of laches applying with all 
its force. Westerman v. Dinsmore, 
68 W. Va. 594, 71 SE 250. 

11. Spencer v. Transcontinental 
Oil Co., 2 F. (2d) 273 [rev on other 
grounds 6 KF. (2d) 866]; Palmer y. 
Truby, 136 Pa. 556, 20 A 516. 

fa] Reimbursement not rranted.— 
Where under a lease granting the 
right to bore for oil, but providing 
that the premises should be used for 
no other purpose, the lessee dis- 
covers gas, and afterward suffers a 
forfeiture for breach of conditions, 
and is ejected, he has no equity to 
‘be reimbursed out of the fund pro- 


on the forfeiture in an action at law; nor will 
equity relieve the lessee from forfeiture upon the 
tender of the rental which had not been paid, where 
the principal thing required was the sinking of the 
well, the failure to do which cannot be compensated 
in damages,!® particularly where the lease makes. 
no provision for such rent.** 

[§ 709] (3) Specific Performance. 
rules relating to specific performance in general,'§ 
the lessor instead of enforcing a forfeiture of the 
lease for a breach of some covenant thereof!® may 
sue for a specific performance of the covenants. 
But ordinarily an action for spe- 
cific performance of implied covenants resting upon 


Subject to the 


duced by the sale of the gas for the 
expense of drilling the well. Palmer 
Vv. ruby. 136: Ba.rbb6;420 Acuba6s 3 
12. Westerman y. Dinsmore, 68 W. 
Va. 594,:71 SE 250. 
13. Westerman v: Dinsmore, supra. 
14. Dill.v. Fraze, 169 Ind. 53,, 79. 
NE 971 [transf (A.) 77 NE 11471. 
15. Taylor v. Hamilton, 194, Cal. 
768, 230 P 656; Acme Oil, etc., Co. v. 
Williams, 140 Cal. 681, 74 P 296; 
Armitage _v. Mt. Sterling Oil, ete., 
Co., 80 SW 177, 25 KyL 2262; Hukill 
v. Guffey, 37 W. Va. 425, 16 SH 544. 
16. Hukill v. Guffey, 37 W. Va. 
425, 16 SEH 544. i 
17. Southern Illinois Gas Co. v. 
Parsons, 308 Ill. 139, 139 NE 21. 


18. See Specific Performance [36 
Cyc 528]. 

19. See supra §§ 694-708. 

20. Ind.—Lamar v. Farmer, 59 


Ind. A. 501, 109 NE 791, 

La.—Hart v. Standard Oil Co., 146 
La. 885, 84 S 169. 

Okl.—Southwestern Oil Co. v. Mc- 
Daniel, 71 Okl. 142, 175 P 920. 

Tex.—Wisconsin-Texas Oil Co. ve. 
Clutter, (Civ. A.) 258 SW 265; Em- 
pire Gas, etem Co: v..Pendar,, Civ: 
A.) 244 sw. 184; Clutter v. Wisconsin 
Texas:Oil Co.; (Civ. A.) 233 SW 3822. 

W. Va.—Bassell v. West Virginia 
Cent. Gas Co., 86 W. Va. 198, 103 SE 
116, 12 ALR 1398. 

[a] Suit for purchase price.— 
Where an oil lease authorizes the 
lessor to forfeit the lease for non- 
performance, the lessor, on the les- 
see’s failure to perform, is not re- 
quired to forfeit the lease, but may 
stand on the contract and sue for 
the purchase price agreed on, in 
which case the measure of his re- 
covery cannot be lessened by what 
he might have obtained from leasing 
to another, nor by the value of the 
oil remaining under the soil. Em- 
pire Gas, etc., Co. v. Pendar, (Tex. 
Civ. A.) 244 SW 184. 

[b] Recovery of rentals.—Where 
the lease provided that lessee must 
begin drilling operations within one 
year, or that he could defer such 
operation from year to year by pay- 
ment of a named sum per annum, 
on the lessee’s default the lessor 
could forfeit or cancel the lease, or 
in the alternative could sue to re- 
cover the rental, thus continuing the 
lease in force. Stephenson vy. Stitz, 
(Mex. (Civ. TA.) 255. “SW. 812) 

{c] Evidence held sufficient: (1) In 
an“action by a lessor against a lessee 
oil company to compel further de- 
velopment of lands, to show that the 
number of wells drilled on plaintiff's. 
land compared with the area showed 
a more thorough development than 
lands of like character in the same 
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oral evidence of opinions cannot be sustained,’? al- 
though relief may be granted where it appears in 
such an action that defendant is fraudulently evad- 


ing his obligations to plaintiff.?* 


performance is sought, the court may, under a 
prayer for alternative relief, decree cancellation of 
the contract,?*’or an alternative decree may be ren- 
dered requiring performance and providing in event 
of nonperformance for a forfeiture.** 

An option to continue the lease by 
paying a specified rental, when supported by a valu- 
able consideration, may be specifically enforced at 


By lessee. 


the instance of the lessee.?® 
[§ 710] (4) Injunction.?® 


Subject to the rules 
and principles that govern injunctions in respect 
of real property in general,’ particularly the rules 
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Where specific 


[§§ 709-710 


rights in Dee 28 the rights arising out of an oil 
or gas lease may be enforced or protected by in- 
junction at the instance of the lessor?® or lessee.*° 
Thus, where the lessee’s right to continue work upon 
the premises has been forfeited or terminated, an 
injunction will lie to restrain his further operations 
upon the premises.*+ 
may be compelled by injunction to permit a well 
to be tested by shooting where there are indications 
of the presence of oil, and it is not shown that 
the well will be so damaged that further drilling 
will be prevented.*? 


The assignee of an oil lease 


A stipulation in a contract 


between the lessees by which the gas and oil rights 


under the lease 


owner.®3 


relating to injunctions as to mining property or 


field generally had, and so complied 
with the lease. Hart v. Standard Oil 
Con 146 4Gas7 885.) 184) S690 7¢2)) Lo 
show that it was not a custom to 
drill offset wells unless wells on ad- 
jacent land were two hundred feet 
from the line, and that there was but 
one well within such limit, which 
was of such small production that 
the district custom did not réquire 
an offsetting well to prevent drain- 
ing of plaintiff’s land. Hart v. Stand- 
ard Oil Co., 146 La. 885, 84 S 169. 

21. Colgan v. Forest Oil Co., 194 
Pa. 234, 45 A 119, 75 AmSR 695. 
* 22. Colgan vii HKorest ) Oil) "Go, 
supra; Kleppner v. Lemon, 176 Pa. 
502, 35 A> 109% 

23. Coffinberry v. Sun Oil Co., 68 
Oh. ‘St. 488, 67 NE 1069. 

Cancellation generally infra 


OCA 
Young We hE bina Ba ae 30 Pittsb 


24. 
LegJNS (Pa.) 3 

25. Downey 2 Gooch, 240 Fed. 
527; Carey v. Texas Pac. Coal, etc., 
Com Chem Civ. AQ) 2317S We suo. 

26. Other instances of injunctions 
in respect of oil and gas rights see 
supra § 506 text and notes 64-70. 
See Injunctions §§ 141-268. 
See supra §§ 506-521. 

. La.—Elston v. Atlas Oil Co., 
147 La. 1048, 86 S 490. 

Mont.—Guerin v. Sunburst Oil, etc., 
Co., 68 Mont. 365, 218 P 949. 

Oh.—Hollister v. Vandergriff, 12 
On. Cina Ct. IN. IS. 586,30 "Oh. Cir, 
Ctr 059: 

Okl.—Minnehoma Oil Co. v. Flor- 
ence, 92 Okl. 17, 217 P 443. 

Pa.—Hamilton v. Foster, 272 Pa. 
Op, to Ay oO. BUDD wv. learker, etc, 
Oil Co., 252 Pa. 26, 97 A 114; Owens 
v. American Natural Gas Co., 232 Pa. 
522, 81 A 547; Whitmore v. Heeter, 
58 Pa. Super. 342. 

Tex.—Emde v. Johnson, (Civ. A.) 
214 SW 575; Simms v. Reisner, (Civ. 
A.) 134 SW 278. 

[a] Matters controlling decision.— 
In an application by the lessors of 
oil leases for an injunction restrain- 
ing the lessees from drilling oil wells, 
the trial court should be actuated 
by the broad spirit of progressive- 
ness and development, and no un- 
necessary impediment or delay in the 
development of the natural resources 
of the country should be allowed to 
intervene if the rights of the liti- 
gants can otherwise be preserved. 
Emde v. Johnson, (Tex. Civ. A.) 214 
SW 575. 

[fb] Injunction not granted.—(1) 
Where, under the lease, the lessee is 
required to begin the drilling of a 
well for oil or gaS within sixty days 
of the cessation or abandonment of 
work upon a preceding well, but the 
drilling of a gas well is optional, 
and the lessee has drilled four gas- 
producing wells and one unproductive 
oil well, but finds no immediate mar- 
ket for the gas, and becomes satis- 
fied that no oil well can be found, 
the lessor cannot enjoin it from be- 
ginning to drill another gas well. 


see 


Elston v. Atlas Oil Co., 147 La. 1048, 
86 S 490. (2) Where a lease con- 
veys all oil and gas under the lessor’s 
land, but prohibits the sinking of 
wells within certain lots, and the 
lessee, by permission of the lessor’s 


‘agent, drills a well within the pro- 


hibited area, from which he obtains 
gas in large quantities, the refusal 
of an injunction against operating 
the well is proper. Hamilton v. Fos- 
ter. 272) Pas 9d,116 A’ 50, 

[c] Admissibility of evidence.—In 
a suit to enjoin the operation of a 
gasoline plant on land held under an 
oil and gas lease, it is error to ex- 
clude evidence that defendants were 
operating the plant to extract gaso- 
line from oil piped from adjoining 
property. Bubb v. Parker, etc., Oil 
Cos, 2b 2 Par £265 797 CAM dd 4: 

[d] Evidence held insufficient to 
show right to injunction against bor- 
ing for oil, under lease. Simms v. 
Reisner, (Tex. Civ. A.) 134 SW 278. 

[e] Srror in refusing injunction. 
—Where an oil lease provides that 
all wells must be located at a point 
satisfactory to both parties, but the 
only violation of the lease, or dis- 
satisfaction averred in a bill to re- 
strain the drilling of a well, refers 
to the wrongful drilling of the well 
on a portion of the tract reserved 
to the grantor, an indefinite, unex- 
plained, and arbitrary dissatisfaction, 
not specifically averred in the bill, 
cannot be relied on to show error in 
refusing the injunction. Owens vy. 
American Natural Gas Co., 232 Pa. 
522, 81 A 547, 

30. U. S.—Wright v. Gillespie, 261 
Fed. 46, 171 CCA 642; Lindlay v. 
Raydure, 239 Fed. 928 [aff 249 Fed. 
675, 161 CCA 413 (certiorari den 247 
U. S. 5138 mem, 38 SCt 580 mem, 62 
L. ed. 1243 mem)]. 

Ind.—Campbell v. Smith, 180 Ind. 
159, 101 NE 89; Indianapolis Natural 
Gas Co. v. Kibbey, 135 Ind. 357, 35 
NE 392. 

Okl1.—Tyler v. Wilhite, 97 Okl. 159, 
222 P 997; Rennie v. Red Star Oil 
Co., 78 Okl. 208, 190 P 391; Prowant 
vi. Sealy; ) 77) Okl.? 244, 8187) iPr2385° 
Cahill v. Pine Creek Oil Co., 40 Okl. 
P76. (LIEV VLLOO: 

Pa.—Duffield v. Hue, 136 Pa. 602, 


20 A 526; Reck v. McGraw, 15 Pa. 
Dist. 560. 

Tex.—O’Neil v. Sun Co., 58 Tex. 
Civ, AL 167, 123° SW. 172 

W. Va.—Pittsburgh, etc, Gas Co. 


v. Richardson, 84 W. Va. 413, 100 SH 
220, 9 ALR 86; Columbia Gas, ete., 
Co, v. Moore, 81° W. Va. 164, 93 SH 
1051; Castle Brook Carbon Black Co. 
v. Ferrell, 76 W. Va. 300, 85 SE 544. 

Wyo.—Fast v. Whitney, 26 Wyo. 
4233, 1 Steb ho 2, 

fa] Injunction may issue at in- 
stance of lessee: (1) To restrain the 
lessor from wrongfully interfering 
with his drilling operations. Wright 
v. Gillespie, 261 Fed. 46, 171 CCA 642; 
Fast v. Whitney, 26 Wyo. 433, 187 P 
192. (2) Te prevent interference 
with his removal of improvements as 


are separated cannot be enforced 


by injunction in violation of the rights of the land- 


authorized by the lease. Rennie v. 
Red "Star*On Co..F 7S "Okl".20355 1 90sre 
3oL, (3) To prevent interference 


with his carrying machinery into the 
land for the purpose of development 
for oil and gas. York v. Warren Oil, 
ete, Co.,. US vikeys 1S Te 229 8 S Wass 
(4) A regulation by a lessee in an 
oil and gas lease for metering stipu- 
lated free gas to the lessor for do- 
mestic purposes is a reasonable regu- 
lation, and the lessor will be enjoined 
from. interfering or obstructing the 
lessee in the maintenance or reading 
of such meters. Pittsburgh, etc., Gas 
Co. v. Richardson, 84 W. Va. 413, 
100 SE 220, 9 ALR 86. . 

[b] Bill held insufficient.—A bill 
to enjoin interference with the les- 
sees who failed to complete an oil 
and gas well in time shows no neces- 
sity for an extension of time alleged 
to have been promised by the lessors 
if it should become necessary, where 
it does not appear therefrom when 
the work was begun, or whether it 
was prosecuted continuously or in- 
termittently, but states that, owing 
to unusual obstructions and inter- 
ference on account of the nature of 
the soil and of limestone and bed- 
rock, the contractor was unable to 
finish the well in time, although drill- 
ing to a depth of seven hundred feet. 
Southern Illinois Gas Co. v. Parsons, 
308~211,9 13195 1139 INE 24: 

[c] Pleading conditions precegent. 
—Cahill vy. Pine Creek Oil Co., 49 
Okl. 176, 136 P 1100. 

[d] Judgment.—Where defendant 
disclaimed any intention of interfer- 
ing with plaintiffs’ rights in wells 
opened, and plaintiffs made no effort 
to have the jury determine how much 
land was necessary for their opera- 
tion, they cannot complain of a judg- 
ment which merely awarded so much 
land aS was necessary. Moore vy. 
Decker, (Tex. Civ. A.) 176 SW 816 
[rev on other grounds (Commun. A.) 
220 SW 773]. 

S1. Niles v. Meade, 189 Ky. 243, 
224 SW 854; Hollister v. Vandergrift, 
12), Onw-Cirg CuaNnas? 5865, 30uOh! Cir: 
Ct. 759; Meek v. Cooney, 26 Oh. Cir. 
Ct. 553; Burgan v. South Penn Oil 
Co,, 248 Pa. 128, 89 A 828;.Emde v. 
Johnson, (Tex. Civ. A.) 214 SW 575: 

[a] Relief gtanted.—A court of 
equity in a suit to enjoin operations 
and quiet title of the lessor under an 
expired gas and oil lease and exten- 
sion thereof will grant the relief 
sought; but, the lessees having made 
an effort to complete a first well 
within the terms, although not such 
excusable delay as to extend the 
lease upon the whole premises, equity 
will permit the completion thereof 
for the purpose of ascertaining the 
results of the work, and apportion 
the costs between the parties. Hol- 
lister v. Vandergrift, 12 Oh. Cir. Ct. 
NZSi586, 30 Oh Cirs Gt) 759% 

32. Douthett v. Rochester Tumbler 
Co., 15 PittsbLegJNS (Pa.) 189. 

83. Arnold .v. Garnett Light, etc., 
Co;, 1103) Kans 477, 174 PR 102n8 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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[§ 711] (5) Quieting Title.** The rules and pro- 
eedure which control in suits to quiet title tg mining 
property in general*® ordinarily control in respect 
of quieting title to property held under an oil or 
gas lease so far as applicable to the facts peculiar 
to this class of cases.°° Where a lessee’s interest 
under such lease ceases by operation of forfeiture, 
it is his duty to remove the cloud from the lessor’s 
title by the execution of a release of such inter- 
est;°7 and upon the lessee’s failure to comply with 
the provisions of the lease in respect of exploring 
or developing or paying rentals, whereby the lease 
ceases or is forfeited, the lessor is entitled to have 
the lease canceled**® and to have his title quieted 
as against the lessee’s claim of the right to con- 
tinue operations,®® without resorting to the law of 
forfeiture ;*° and where a forfeiture has been right- 
fully asserted under circumstances which do not 
entitle the lessee to relief in equity, the lessor may, 
where there is no adequate remedy at law, maintain 
a bill to establish the forfeiture as a matter of 
record and to cancel the lease as a cloud upon 
his title.44 But before the lessor is entitled to have 
his title quieted as against the lessee he must first 
have taken such steps as are necessary to place the 
lessee in default and terminate his rights under 
Soe aaa oil lease have separated the 
gas from the oil rights, and con- 
tracted that each shall interfere as 


little as practical with the other’s in- 
terests, the owner of a well produc- 


42. 


[a] 
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Thus, where parties holding a] A. 602, 96 NE 19. 

Lyon vy. Union Gas, etc., 
281 Fed. 674; Monaghan v. Mount, 36 
Ind, A. 188, 74 NE 579. 
Tllustration.— Where a 
tract granting the right to drill for 
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the lease,‘ and the burden of proof is on him to 
establish such facts. Where the lessee, upon no- 
tice to commence development, makes no effort to 
do so, but insists that he is not so required under 
the lease, the lessor may at once sue to quiet title.** 

A lessee under an oil and gas lease may sue. to 
have another lease canceled and ‘his title to the 
leasehold quieted ;4° and where he has complied with 
the terms of the lease, he may sue to have his title 
quieted as against the lessor.*® 

[§ 712] (6) Cancellation or Rescission of Lease*’ 
—(a) In General. Although the lease provides. that 
it shall become null and void upon the lessee’s fail- 
ure to comply with the covenants and conditions 
therein, the facts must be shown and the dissolu- 
tion of the contract be obtained by judicial action.*® 
The rules and principles relating to the cancellation 
of instruments in general,*® particularly those re- 
lating to the cancellation or rescission of mining 
leases in general,°° so far as applicable to the par- 
ticular facts, ordinarily govern with respect to the 
cancellation or rescission of an oil or gas lease.*? 
In accordance with such rules, where grounds for 
a forfeiture or cancellation exist,°? the lessor may 
maintain a suit in equity to cancel the lease,®? and 
remove it as a cloud on his title;>+ or under some 
title to give the lessees a reasonable 
time in which to commence drilling, 
since further ,delay would have been 
vain and useless. Lyon v. Union Gas, 


etc., Co., 281 Fed. .674. 
45. Bray v. Woodley, 162 Ark. 186, 


Co., 


eon- 


ing oil and gas will not be enjoined 
at suit of the other party from per- 
- mitting the gas to escape, if the oil 
cannot be otherwise produced. Arnold 
v. Garnett Light, etc., Co., 103 Kan, 
477, 174 P 1027. 

34. Release of lease from record 
See supra § 707 


35. See supra §§ 491-504. 
36. See cases infra notes 37—46. 
fa] In Kansas it is not necessary 


for the lessor in a gas and oil lease 
to follow the procedure permitted by 
Gen. St. (1915) § 4992, to clear his 
record title of a gas and oil lease 
before beginning his action under 
§ 4994 to obtain a judgment cancel- 
ing the lease, nor his compliance with 
a prerequisite to the allowance of 
attorney’s fees and statutory dam- 
ages under § 4994. Elliott v. Crystal 
SS Oil Co., 106 Kan. 248, 187 
i, 23 


87. Witherspoon y. Green, (Tex. 
Civ, A.) 274 SW 170. See generally 
supra § 707. 

33. Cancellation generally see 
infra §§ 712-715. 


39. U. S.—lLyon v. Union Gas, etce., 
Co., 281 Fed. 674. 118 


Kan.—Haegegart  v. 
Kan. 702, 229 P 357. 
Ky.—Union Gas, etc., Co. v. Indian- 
Tex Petroleum Co., 199 Ky. 384, 251 
Sw 1008. 

Mont.—Thomas v. Standard Dev. 
Co., 70 Mont. 156, 224 P 870. 

Oh.—Detlor v. Holland, 57 Oh. St. 
492, 49 NE 690, 40 LRA 266. 

Okl.—Anthis vy. Sullivan Oil, ete., 
Ry 83 Okl. 86, 203 P 187; Gypsy Oil 

Vie COVET, 9 also Kl. 158, 189 P 

E26. 


Tex.—Sunshine Oil Corp. v. Dooley, 
(Civ. A.) 238 SW 357. 

W. Va.—Batten v. Hope Natural 
Gas Co., 71 W. Va, 481, 76 SE 889. 

[al Where the lease terminates 
by its own terms, the lessor is en- 
titled to have his title quieted. 
Anthis v. Sullivan Oil, etc., Co., 
Okl. 86, 203 P 187. 

40. Detler v. Holland, 57 Oh. St. 
492, 49 NE 690, 40 LRA 266. 

Forfeiture of oil or gas lease in 
general see supra §§ 694-708 


Wheeler, 


41. Brewster v. Lanyon Zinc Co., 
140 Fed. 801, 72 CCA 213; Beatty- 
Nickel Oil Co. v. Smethers, 49 Ind. 


[40 C. J.—69] 


oil and gas required the grantees to 
complete a well in every period of 
ninety days from the completion of 
the first well, or to surrender the 
lease, excepting ten acres for each 
paying well, but the contract did not 
further describe such ten-acre tracts 
to be excepted out of the one hun- 
dred acres covered by the lease, the 
lessor on a breach of the contract by 
the lessee was not entitled arbitrarily 
to set off such ten-acre parcels, with- 
out giving the lessees opportunity 
for choice, and have his title quieted 
as to the _ residue. Monaghan v. 
Mount, 36 Ind. A. 188, 74 NID 579. 

[b] Evidence Hela sufficient. — 
Union Gas, etce., v. Indian-Tex 
Petroleum Co., 99° ce 384, 251 SW 
1008. 

43. Lyon y. Union Gas, etc., Co., 
281 Fed. 674. 

fa] Illustration.—In an action to 
quiet title, in which it is claimed 
that an oil and gas lease executed by 
defendants had become void because 
of defendants’ failure to develop the 
property within a reasonable time, 
notwithstanding a provision of the 
lease providing for payment of a4 
specified amount annually in lieu of 
development, the burden is on plain- 
tiff to prove that the time interven- 
ing between the notice to lessees that 
such amount would not be accepted in 
lieu of development and the com- 
mencement of the action was a rea- 
sonable time, and sufficient to afford 
the lessees opportunity to develop 
or to commence a development of the 
property. Lyon vy. Union Gas, etce., 
Co., 284 Fed. 674. 

44. Lyon v. Union Gas, etc., Co., 
supra. 

fa] Mllustration.—Where lessees 
under an oil and gas lease, on re- 
ceiving notice from the lessors that 
the lessors demanded the develop- 
ment of their property and would not 
accept further payments extending 
the terms of the lease for the com- 
mencement of development, did not 
attempt to comply with the demand 
and made no effort to commence the 
development of the property, but in- 
sisted that they were not required 
so to do under the lease, the lessors 
were not required to delay further 
commencement of action to quiet 


258 SW 119; Kahle v. Crown Oil Co., 
180 Ind. 131, 100 NE 681; Union Gas, 
etc., Co. v. Indian-Tex Petroleum Co., 
202 Ky. 236, 259 SW 57. 

[a] Illustration.— Under an oil 
lease providing for its termination 
if no well is commenced by a certain 
date, unless the lessee pays a stipu- 
lated rental, the execution of a new 
lease to others gives them the right 
to have the prior lease canceled as a 
cloud on the title. Bray v. Woodley, 
162 Ark. 186, 258 SW 119. 

46. Curtis v. Harris, 76 Okl. 226, 
184 P 574. 

[a] Relief refused.—A court of 
equity will refuse to quiet title to a 
lease which provides that if a well 
is not completed by plaintiff nor pay- 
ment tendered by him within the 
time expressly fixed, the lease, unless 
one of such acts was done by him, 
should terminate as to both parties. 
Speed vy. Harris, 76 Okl. 226, 184 P 


47. Demand and notice as condi- 
tion preceiient see Supra § 703. ; 

Effect of surrender privilege see 
supra § 672. 

48. Texala Oil, ete., Co. v. Caddo 
Mineral Lands Co., 152 La. 549, 93 
S 788. ; 

49. See Cancellation of 
ments 9 C. J. p 1154. 

50. See supra §§ 595, 596. 

51. Duntley v. Anderson, 169 Fed. 
391, 94 CCA 647; Griffin v. Bell, (Tex. 
Civ. A.) 202 SW 1034. And see cases 
infra this and § 713. 


Instru- 


52. See infra § 713: 
53. Ill.—Powers v. Bridgeport Oil 
Co., 238 Ill. 397, 87 NE 381 


Oh.—Zeller v. Book, 7 Oh. Gir. Ct: 
NiO'S2429,0 28) Oh. Cir: Cty 119: 

Okl.—Murphy': v. Garfield Oil Co., 
98 Okl. 273, 225 P 676; Blackwell Oil, 
etc., Co. vi Whitesides, 71 Okl. 41, 
174 P 573. : 

Pa.—Smith v. People’s Natural Gas 
Coye2b? Paz’ 396;5 TOt MA T39. 

W. Va.—Jennings v. Southern Car- 
bon Co., 73 W. Va. 215, 80 SE 368; 
Lowther Oil Co. v. Miller-Sibley Oil 
Co., 638 W. Va. 501, 44 SE 4338, 97 
AmSR 1027. 

Forfeiture in equity generally see 
supra § 694. 

54. See supra § 711. 
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statutes,®> this result may be had by setting up the 
forfeiture as a defense to a suit by the lessee for 
But where under the circumstances 
the lease terminates as though abandoned, it is not 
necessary to bring sugh a suit for cancellation.*? 
Mutual rescission. Where the lessor rescinds the 
lease without reservation of any rights because of 
the lessee’s default, and without any objection 
thereto by the lessee, there is a mutual rescission,°® 
and claims arising out of the lease are barred.°® 
The lessor may waive, or 
be estopped to assert, his right to a cancellation 
of the lease in equity*! and less evidence is neces- 
sary to establish such waiver or estoppel than to 
Thus, after the lessee 


possession.°° 


Waiver and estoppel.®° 


establish its forfeiture.®? 


55. See statutory provisions. 

5G... See cases infra this note. 

{a] Im Louisiana, under Civ. Code 
art 2047, providing that dissolution 
of a contract may be demanded by 
suit or by exception, where the holder 
of an oil and gas lease, requiring the 
drilling of a deep well within one 
year, and prohibiting suspension of 
operations for more than sixty days, 
and providing for termination upon 
failure to carry out any of the agree- 
ments thereof, did not drill such 
well, and, although when a subse- 
quent lessee took possession its prop- 
erty uSed on the lease was _ still 
thereon, no one was in charge of the 
premises, or had been for some 
months, 
the lessor could, when sued by the 
prior lessee for recognition of its 
ownership of the lease, set up the 
defense of forfeiture without first 
restoring the property and then suing 
to dissolve. Texala Oil, etc., Co. v. 
Caddo Mineral Lands Co., 152 La. 549, 
93 S 788. 

57. Union Gas, etc., Co. v. Indian- 
Tex Petroleum Co., 199 Ky. 384, 251 
Sw 1008. 

[a] Thus, where a lessor has 
properly given notice to the lessee 
to develop the property under an 
oil and gas lease within a reasonable 
time, or forfeit the lease, the fail- 
ure to begin development terminates 
the lease as though it had been aban- 
doned, and it was unnecessary for 
the lessor to bring suit in equity to 
question the validity of the lease, so 
that a lessee under a subsequent 
lease executed after the expiration of 
a reasonable time for development is 
entitled to the oil and gas as against 
the prior lessee. Union Gas, etc., Co. 
v. Indian-Tex Petroleum Co., 199 Ky. 
384, 251 SW 1008. 

Abandonment generally see infra 
§§ 722-725. 

58. Barquin v. Hall Oil Co., 28 
Wyo. 164, 201. P 352, 202 P 1107. 

59. Barquin v. Hall Oil Co., supra. 

60. Waiver and estoprel as to for- 
Santini generally see supra §§ 704, 

61. Duntley v. Anderson, 169 Fed. 
391, 94 CCA 647. 

[a] Illustration.—Where a _ lease 
provides that, if no oil or gas well 
is sunk within twelve months, it 
shall be void, unless the lessee shall 
pipe gas to within one hundred feet 
of the lessor’s residence and give him 
the right to use it ‘till well is 
drilled,” and that the lease shall be 
returned if detrimental to a sale, the 
lessor, while using: gas under the 
lease which is piped to within one 
hundred feet of his residence free of 
charge, is not entitled to a cancella- 
tion of the lease in equity as detri- 
mental to a sale. Duntley v. Ander- 
son, 169 Fed. 391, 94 CCA 647. 

[b] Acts not constituting estop- 
pel.—(1) In the absence of support- 
ing evidence, mere acceptance by oil 
lessors of rentals paid by the lessee 
because of not having drilled a well 
does not estop the lessors from plead- 
ing and proving want of original con- 


the subsequent lessee and, 
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sion.®¢ 


sideration for execution of the lease, 
the payment of the rentals amounting 
only to consideration from the lessee 
for a right or option to delay perform- 
ance of the contract, by drilling during 
the period covered by the payment. 
Hitson v. Gilman, (Tex, Civ. A.) 220 
Sw 140. (2) The fact that the lessor 
was a member of a preliminary asso- 
ciation whose activities resulted in 
acquiring a lease of a large acreage, 
with the ultimate intention of incor- 
porating and having the company take 
over all leases, would not ordinarily 
estop him from maintaining a sult to 
cancel a lease as an individual, even 
if pleaded for that purpose, if sub- 
sequently the company, as the as- 
signee of the leases, failed to perform 
the express or implied obligation im- 
posed on the original lessee. Master- 
son v. Amarillo Oil Co., (Tex. Civ. A.) 
253 SW 908. 

62. Taylor v. Hamilton, 194 Cal. 
768, 230 P 656. 

[a] Evidence held sufficient to 
sustain a finding that the lessors 
were not estopped to insist on expira- 
tion of the lease according to its 
terms. Perkins v. Sanders, 109 Kan. 
372, 198 P 954. 

63. McClendon v. Busch-Everett 
Co., 188 La. 722, 70 S 781. 

64 Grounds for forfeiture of oil 
or gas lease in gemeral see supra 
§§ 694, 696-699. 

65. See Cancellation of Instru- 
ments §§ 10-74. 

66. See supra §§ 595, 596. 


67. U. S.—Union Gas, ete., Co. v. 
Adkins, 278 Fed. 854. 
Kan.—Schimpff v. Durham, 114 


Kan. 896, 220 P 1040; Caylor v. Bank- 
ers’ Oil Co., 110 Kan. 224, 203 P 735; 
Gasaway v. Teichgraeber, 107 Kan. 


340, 191° P -282; Collins v. Mount 
Pleasant Oil, etc., Co., 85 Kan. 483, 
118 P 54, 38 LRANS 134. 

Ky.—Swiss Oil Corp. v. Howell, 


199 Ky. 763, 251 SW 1007; Reynolas 
v. White Plains Oil, etc., Co., 199 Ky. 
243, 250 SW 975; Sonora Oil, etc., 
Co. v. Harris, 194 Ky. 734, 240 SW 


382; Wright v. Hunt, 190 Ky. 683, 
228 SW 27. 
Okl:—Junction Oil, ‘ete:, Co. Vv. 


Pratt, 99 Okl. 14, 225 P 717; Murphy 
v. Garfield Oil Co., 98 Okl. 2738, 225 
P 676; Papoose Oil Co. v. Rainey, 89 
Okl. 110, 218 P 882; Blackwell Oil, 
etc., Co. v. Whitesides, 71 Okl. 41, 
174 P 578; McKee v. Grimm, 57 Okl. 
680, 157 P 308. 

Tex.—Texas Pac. Coal, etc., Co. v. 
Harris, (Civ. A.) 230 SW 2387. 

W. Va.—Allen v. Colonial Oil Co., 
92 W. Va. 689, 115 SE 842; Johnson 
v. Armstrong, 81 W. Va. 399, 94 SE 


753; Jennings v. Southern Carbon 
Co., 73 W. Va. 215, 80 SE 368. 
{a] Other statement of rule.—As 


a matter of public policy, which looks 
to the facilitation of development 
work in oil, gas, and other minerals, 
a lessee who in good faith is prose- 
cuting work for development with 
reasonable diligence will be protected 
against cancellation of his lease, but 
a strict rule will be applied to the 
mere speculator who takes long term 


AS ae eee 
[§§ wee’ 


has complied with his obligation to drill a well, 
and the lessor has accepted rent or royalty, the 
latter cannot annul the contract for its failure to 
stipulate the time within which the lessee must 
commence drilling.** 

[§ 713] (b) Grounds for Cancellation or Rescis- 
In accordance with the general rules as to 
the grounds for cancellation of instruments,®® or 
rescission of mining leases in general,°® the lessor 
in an oil and gas lease is entitled to a rescission 
or cancellation of the lease, where the lessee fails 
to comply with the covenants or conditions thereof 
with respect to the exploration, development, and 
operation of the leased property;** or where the 
lease is invalid,®* or contains some illegal condi-- 


leases to hold without development, 
in the hope that others may explore 
the region and make the holdings 
valuable without expenditure upon 
his part. Reynolds v. White Plains 
Oil, ete., Co., 199 Ky. 243, 250 SW 
975 


[b] Where the lessee fraudulently 
refuses to conduct further operations 
under his oil and gas lease, and the 
lessor’s damages from the draining 
of her lands by adjacent wells would 
be uncertain, equity has jurisdiction 
to cancel the lease. Jennings v. 
Southern Carbon Co., 73 W. Va. 215, 
80 SE 368. 

[c] Where the lessee fraudulently 
fails to exercise due diligence in 
operating under an oil and gas lease 
after oil and gas have been found 
in paying quantities near the leased 
land, equity will decree a total or 
partial cancellation of the lease. 
Jennings v. Southern Carbon Co., 73 
W. Va. 215, 80 SE 368. 

[ad] Payment of the inadequate 
nominal consideration of one dollar 
recited in an oil and gas lease is im- 
material as affects the lessor’s, right 
to cancel, where obviously the real 
consideration was the development 
of the property by the commence- 
ment of a well, which has been com- 
menced. Heard v. Pratt, (Tex. Civ. 
A.) 257 SW 660. 

[e] Failure to perform oral prom- 
ise.—Equity will not cancel an oil 
and gas lease for failure of a party 
to fulfill a contemporaneous oral 
promise to drill a well in the future, 
in the absence of a showing of an 
intention not to perform. Panhandle 
Refining Co. v. Swope, (Tex. Civ. A.) 
241 SW 597. : 

if] Where lease complied with.— 
(1) Where the assignee of an oil and 
gas lessee, within the six months 
provided by the lease, completed a 
well on the demised premises and 
thus continued the lease in force 
without payment of rentals, and also 
paid rentals in the way and manner 
provided in the contract, the lessors 
are not entitled to cancellation of the 
lease. Sonora Oil, ete., Co. v. Harris, 
194 Ky. 734, 240 SW 382. (2) Where 
the contract expressly provides that, 
if the lessee fails to begin drilling 
a well on or before a stipulated date, 
the lease should terminate unless the 
lessee paid the stipulated rental, but 
in no other contingency is a forfei- 
ture expressly provided for, failure 
to mine and operate in good faith 
and with ordinary diligence in ac- 
cordance with the implied obligation 
of the lessee does not warrant can- 
cellation. Lane v. Urbahn, (Tex. Civ. 
A.) 246 SW 1070. 

As ground for forfeiture in general 
see sugra 8§ 696-699, 

CGlexr Civ. 


68. Gary v. McKinney, 
A.) 239 SW 2838. 

[a] Unilateral lease.—Where the 
eash consideration of one dollar re- 
cited in an oil lease is not in fact 
paid and no well has been drilled, 
the lease may be canceled in view of 
its unilateral character. Gary v. Mc- 
Kinney, (Tex. Civ. A.) 289 SW 283. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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tion,®® or has been materially altered by the lessee 
The lease may also be 
canceled at the instance of the lessor, where it has 
been abandoned by the lessee,74 unless the lessor 
But in the absence of 
fraud or bad faith the lease is not subject to ean- 
cellation or rescission merely because the lessee, 
contrary to the opinion of the lessor, believes it 
inexpedient and fails to make further develop- 
ment ;’* or because the profitableness of the opera- 
tions is of a doubtful character;’* or because the 
lessee for a cash consideration acquires an option 


without the lessor’s consent.7° 


has repudiated the lease.7? 
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of the lease.7® 


to develop property for oil without an intention 


[b] Defect in execution not 
ground.—Where the wife of a joint 
owner of land having a homestead 
right failed to sign a lease or option 
to develop for oil, failure could only 
be inyolved to limit the rights of 
the lessees or optionees, not as a 
ground for cancellation. © Griffin v. 
Bell, (Tex. Civ. A.) 202 SW 1034. 

Requisites and validity of oil or 
g38 lease in general see supra §§ 662-— 

69. Caddo Oil, etc., Co. v. Pro- 
ducers’ Oil Co., 134 La. 701, 64 S 684. 

[a] Dlustration. — An oil lease 
binding the lessee to drill wells, and 
containing a potestative condition, 
may be annulled by the lessor, except 
as to wells already drilled, as to 
which the potestative condition can- 
not be invoked, where the lessor has 


enjoyed all his rights in respect 
thereto. Caddo Oil, etc., Co. v. Pro- 
ducers’ Oil Co., 134 La. 701, 64 S 
684. 


70. Kt. Henry Oil Co. v. Rose, 199 
Ky. 587, 251 SW 671. 


71. Miller v. Union Gas, etc., Co., 
295 Fed. 27; Petitt v. Double-O Oil 
Con 18aeOkl e113, M198 PR 6165 “Coxtv. 


Sinclair Gulf Oil Co., (Tex. Civ. A.) 
265 SW 196; Wisconsin-Texas Oil Co. 
via Clutter, (Tex. "Civ. (A5)o 258.7, 5W 
265; Stitz v. National Producing, etc., 
Gow “Nex..Civ.) AW 24t. SW 65% 
Texas} Co. evevCurry, (Tex. Civ. A.) 
229 SW 648; Burnett v. Summerour, 
{Tex. Civ. A.) 228 SW 1013; Pierce 
va, Texas Pac. Coal, -etc.,. Co. Chex: 
Civ. A.) 225 SW 193; Clutter v. Wis- 
consin Texas Oil Co., (Tex. Civ. A.) 
233 SW 322; Kirlicks v. Texas Co., 
(Civ. A.) 201 SW 687 [aff 110 Tex. 
90, 216 SW 385]; Munsey v. Marnet 
Oil, etc., Co. (Tex. Civ. AX 199 SW 
686. 

Abandonment generally see infra 


§§ 722-725. 

72, Texas.Co. v.-Curry, (Tex. Civ. 
A.) 229 SW 643. 

73.5 ' Caddo Oily etci.ns Co: vw Bro- 
ducers’ Oil Co., 134 La. 701, 64 S 
684. 


74, Zeller v. Book, 7 Oh. Cir. Ct. 
W.5S.) 429,28) Oh. \Cir:, Ct. 119. 

[a] Rule applied.—An oil lease 
conditioned to run five years from 
the date thereof, or as long a§s oil or 
gas should be found in paying quan- 
tities, will not be vacated by a court 
of equity on the ground that the ter- 


ritory is so light as not to warrant } 


the sinking of more wells. Zeller v. 
Book, 7 Oh, Cir. Ct. N. S. 429, 28 Oh. 


Cir, Ctx 119. 
Bell; (fexs Civ: A:) 


75. Griffin v. 
202 SW 1034. 

76. Lawrence v. Mahoney, 145 

Ark. 310, 225 SW 340; Lane v. Ur- 
bahn, 
Lane v. Urbahn, (Tex. Civ. A.) 246 
SW 1070; Thomason vy. McEntire, 
(Tex. Civ. A.) 233 SW 616; Ware v. 
Campbell, (Tex. Civ. A.) 229 SW 593; 
Nolan v. Young, (Tex. Civ., A.) 220 
SW 154; Hitson v. Gilman, (Tex. Civ. 
A.) 220 SW 140; McEntire v. Thom- 
ason, (Tex. Civ. AL) 210 SW 568. 

{a] Dilustration.—Where the lease 
was procured by the lessee’s promise 
that he would transfer the lease to a 
corporation, and where such promise 
was made by the lessee without the 
intention to perform it and for the 


(Tex. Civ. A.) 265 SW 10633} 


fraudulent purpose of deceiving the 
lessors, and where the lessors were in 
fact deceived thereby, the lessors, on 
the lessee’s failure to comply with 
such promise, were entitled to a con- 
cellation of the lease. Thomason v. 
McEntire, (Tex. Civ. A.) 233 SW 616. 

{[b] Representations not ground 
for cancellation oor rescission.— 
Fraudulent representations that the 
proposed lessees did not intend to ac- 
quire the contract for peddling pur- 
poses will not support an action for 
rescission, where the written contract 
expressly stipulates that the lessees 
had a right to assign the lease “in 
whole or in part,’ ana tnere is no 
contention that this provision was in- 
serted by fraud, accident, and mis- 
take. Lane v. Urbahn, (Tex. Civ. A.) 
246 SW 1070. 

[c] Nonperformance of promise as 
to future.—Although an o1l and gas 
lessee promises that the lease will 
not be assigned, and that operations 
will be commenced within sixty days 
after execution, the nonperformance 
of such promises will not avoid the 
lease on the ground of fraud, the 
representations being merely as to 
the future. Lawrence v. Mahoney, 
145 Ark. 310, 225 SW 340. 

77. Armitage v. Mt. Sterling Oil, 
etc., Co., 80 SW 177, 25. KyL 2262; 
Tillotson v. Martin, 80 Okl. 156, ine 
Pyoto. Mexasi-PacCoalete;, Co. 
Harris, (Tex; Civ? -A:) 230 Sw 337. 
See generally Cancellation of Instru- 
ments 9 C. J. p 1154. 

[a] Premature action.—(1) A suit 
to cancel an oil lease, by reason of 
the lessee’s failure to comply with 
its agreement “‘to drill the fourth well 
drilled in C. F. field on these lands or 
forfeit contract,’ was prematurely 
brought, where more than three weils 
had been started on other lands, but 
not more than three of them had been 
completed. Texas Pac. Coal, etce., 
Co. v. Harris, (Tex. Civ. A.) 230 SW 
237. (2) Where the lessee in an oil 
lease is to commence operations in 
six months, but the only express 
stipulation for forfeiture is in case a 
test well is not completed in three 
years, a suit to cancel the lease, be- 
gun several months before the three 
years have expired, without an aver- 
ment that the well cannot be com- 
pleted in time, is premature, al- 
though failure to commence opera- 
tions within the six months is al- 
leged. Armitage v. Mt. Sterling Oil, 
etc., Co., 80 SW 177, 25 KyL 2262. 

78. Cochran v. Gulf Refining Co., 
139 La. 1010, 72 S 718; Jackson v. 
Mooree97 OK 759, WUST P2590) Cox, a 
Sinclair Gulf Oil Co., (Tex. Civ. A.) 
265 SW 196; Kirlicks v. Texas Co., 
(Civ. A.) 201 SW 687 [aff 110 Tex. 
90, 216 SW 3885]. See generally Can- 
cellation. of Instruments §§ 126-141; 
Parties [30 Cyc 1]. 

[a] The lessor is the only person 
who can avoid an oil and gas lease on 
the ground that it is rendered uni- 
lateral by reason of a _ surrender 
clause contained therein, and claim 
cancellation because of such clause. 
Brennan v. Hunter, 68 Okl. 112, 172 P 


49, 

{b] Joinder of parties.—(1) Where 
the assignees of segregated portions 
of an oil lease depend upon the drill- 


[§ 714] (c) Procedure. 
tuted to cancel the lease, the procedure therein is 
governed by the general rules of procedure, particu- 
larly those relating to suits for the cancellation of 
instruments in general;*7 such as in regard to the 
parties,’® the sufficiency of the complaint or bill,”® 
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to drill himself, but to sell the privilege.”® 

Fraud or false representations of material facts 
constituting an inducement to the lease and on which 
the other party has a right to and does rely and 
is deceived thereby is ground for a cancellation 


Where a suit is insti- 


ing of a discovery well or wells by 
one or more of their number for com- 
pliance with the terms of the lease, 
and to vest in them the right there- 
after to prospect on their respective 
segregated portions, they may all be 
properly joined parties defendant in 
an action to cancel the lease for 
abandonment, consisting of nonde- 
velopment after the drilling or pro- 
ducing discovery wells. Cox v. Sin- 
clair Gulf Oil Co., (Tex. Civ. A.) 265 
SW 196. (2) Where such action con- 
tains an alternative prayer for can- 
cellation of the lease as to the seyie- 
gated acreage of any assignee who 
is found to be in default, the court 
may properly sustain:an exception to 
the petition on the ground of mis- 
joinder in so far as the’ prayer for 
alternative relief is concerned, al- 
though defendants are properly 
joined in respect of cancellation of 
the entire lease. Cox v. Sinclair Gulf 
Oil Co., (Tex. Civ. A.) 265 SW 196. 

[c] Defect of parties.—In an ac- 
tion to cancel an oil lease on land 
alleged to have been sold to plaintiff 
by the lessor, in the absence of evi- 
dence showing a transfer of some in- 
terest in the land or the leased prem- 
ises to plaintiff, there is clearly a 
defect of parties plaintiff. McKay v. 
Peterson, (Tex. Civ. A.) 220 SW 178. 

79. Ala.—Miller v. Woodard, 207 
Ala. 318, 93 S 28. 

Ark.—Hughes v. El Dorado Union 
Oil Co., 160 Ark. 342, 254 SW 663. 

Kan.—Preston v. Towanda Oils Coy 
108 Kan. 810, 196 P 1098. 

Ky —Young v. Thompson, 194 Ky. 
192, 538 SW 387. 

TSC 2 Las viods 


La.—Pipes v. 
101 S 144. 
Oh.—Coffinberry v. Sun Oil Co., 68 
Oh. St. 488, 67 NE 1069. 
Okl.—Jackson v. Moore, 79 Okl. 59, 
191.P 590. 


Payne, 


Tex.—Panhandle Refining Co. v. 
Swope, (Civ. A.) 241 SW 597; Sun- 
shine Oil Corp. v. Dooley, (Civ. A.) 


238 SW 357; Hitson v. Gilman, (Civ. 
A.) 220 SW 140. 

W. Va.—Allen v. SR Oil, Co; 
92 W. Va. 689, 115 SE 84 

See generally Chcdlistion of In- 
struments §§ 143-179. 

[a] Allegations required. — (1) 
When a lessor seeks relief by can- 
cellation in whole or in part of an 
oil and gas lease for alleged breaches 
of the lessee’s implied covenants to 
drill additional wells or to protect the 
property from drainage, he must al- 
lege in his bill facts and circum- 
stances showing the propriety and 
necessity for such further operations, 
and that when the additional wells 
are drilled the lessee will be able to 
operate them at a fair profit to him- 
self. Allen v. Colonial Oil Co., 92 W. 
Va. 689, 115 SE 842. (2) Where the 
lease requires the completion of an 
oil well or the payment of rental, but 
contains no provision for forfeiture 
of the lease in the event of the 
lessee’s default, the lessor is not en- 
titled to cancel the lease without hav- 
ing alleged that by fraud or mistake 
it does not embrace all of the con- 
tract, and asking for a reformation 
thereof. Wilson v. Purnell, 199 Ky. 
218, 250 SW 850. (3) In the absence 
of allegations of mutual mistake or 
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or of the plea or answer;*® the issues, proof and 


variance;*! the burden of proof; 


a prayer for reformation, an allega- 
tion, in a suit to cancel an oil lease 
as forfeited requiring the lessee. to 
drill a well within a year or pay 
rentals thereafter, that the parties 
orally agreed that payments for tne 
second year were to be made in ad- 
vance, but that such provision was 
omitted by mistake, cannot affect the 
construction of the lease or make the 
pleading good on demurrer. Turner 
v. Lick Creek Oil, etc., Co., 192 Ky. 
580, 284 SW 191. 

{b] Complaint or bill held suffi- 
cient: (1) To state a cause of action 
for forfeiture or cancellation of the 
lease. Miller v. Woodard, 207 Ala. 
318, 93 S 28; Hunt v. Garvin, 190 Ky. 
472, 227 SW 811; Coffinberry v. Sun 
Oil Go., 68 Oh. St. 488, 67 NE 1069; 
Jackson v. Moore, 79 Okl. Oo Lou p 
590. (2) To state cause of action for 
cancellation for abandonment. Cox 
v. Sinclair Gulf Oil Co., (Tex. Civ. A.) 
265 SW 196. (3) As to allegation of 
~inadequacy of remedy at law. Pres- 
ton v. Towanda Oil Co., 108 Kan. 810, 
196 P 1098. 

{c] A petition in an action to can- 
cel, forfeit, and rescind an oil lease 
contract and remove cloud from tite, 
and in the alternative to have a lease 
contract declared void, has been held 
not subject to a general demurrer, 
in that it did not state that plaintiffs. 
owned the lands within the lease, and 
did not tender shares of the capital 
stock of a defendant oil corporation, 
an assignee of the original lessees. 
Sunshine Oil Corp. v. Dooley, (Tex. 
Civ. A.) 288 SW. 357. 

{d] Complaint or bill held insuffi- 
cient.—(1) Young v. Thompson, 194 
Ky. 192, 238.SW 387; Pipes v. Payne, 
156 La. 791, 101 S 144. (2) As to 
allegations of lack of diligence in de- 


velopment. Todd v. Manufacturers’ 
Light, etc., Co., 90 W. Va. 40, 110 SE 
446. (38) A bill for relief by cancella- 


tion of a lease in whole or in part, 
based on the theory of drainage by 
wells on adjacent lands, which does 
not state facts showing with reason- 
able certainty drainage in substan- 
tial quantities, is bad on demurrer. 


Allen v. Colonial Oil Co., 92 W, Va. 
689, 115 SE 842. 4 
fe] Negation.—Where the lease 


required the lessee to drill a test well 
within a year unless prevented by 
depression of oil or other unforeseen 
hindrances, the complaint in a suit to 
eancel the leases for failure to drill 
within the year and for fraudulent 
representations that the leases did 
not allow any time beyond the year 
for drilling the test well was not de- 
murrable for failure to negative the 
exception of depression of oil or other 
unforeseen hindrances excusing drill- 
ing within the year, these being mat- 


ters peculiarly within defendant’s 
knowledge. Hughes v. El Dorado 
Pgion Oil Co., 160 Ark. 342, 254 SW 
63. 


80. Garfield Oil Co. v. Champlin, 
78 Okl. 91, 189 P 514; Clutter v. Wis- 
consin Texas Oil Co., (Tex. Civ. A.) 
233 SW 322. See generally Cancella- 
tion of Instruments § 181. 

[a] Plea or answer held sufficient. 
—In a Suit to cancel a lease for fail- 
ure to complete a well or pay rentals 
when due, an answer that the lease 
was intended to provide for the drill- 
ing of a well within six months on a 
block of leases of which plaintiff's 
lease formed a part, and that by in- 
advertence the lease was made to 
read that the well was to be drilled 
on plaintiff's property, is sufficient to 
constitute the defense of a cause of 
action. Garfield Oil Co, v. Champlin, 
78 Oki, 91, 189 P 514. 

81. Gillespie v. Ohio Oil Co., 260 
Tll. 169, 102 NE 1043; Heard v. Pratt, 
(Tex. Civ. A.) 257 SW 660. See gen- 
ta | Cancellation of Instruments §§ 
184-187. ; 
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;82. the admissi- 


[a] Proof admissible.—In a suit to 
cancel an oil and gas lease which was 
substituted for earlier leases, where 
the sole ground of forfeiture relied 
on is the breach of a contract to 
commence drilling before a_ certain 
date, and there is no allegation that 
the lease is subject to forfeiture by 
reason of fraudulent representations 
in obtaining the earlier leases, evi- 
dence of such representations is ir- 
relevant and objectionable. Russell v. 
Brooks, (Tex. Civ. A.) 254 SW 404. 

[b] Under general denial—In an 
action to cancel an oil lease wherein 
plaintiff alleged that no well was 
drilled within the time specified in 
the contract, which provided for pay- 
ment of annual rentals in lieu of 
beginning to drill within the time 
fixed therein, testimony that such 
rentals were paid was admissible un- 
der a general denial because it kept 
the contract alive, notwithstanding 
no well was commenced. Frost v. 
Thomas, (Tex. Civ. A.) 238 SW 305. 

{c] Variance.—Where the petition 
alleged that defendant misrepre- 
sented that he was going to drill a 
well on a block of land of which 
plaintiffs’ property would form part, 
misrepresentations, established by 
the evidence, that lessee would as- 
sign to another who intended to and 
thereafter did drill a well, did not 
conform to the pleadings and plain- 
tiff is not entitled to judgment there- 
on. Johnson v. Russell, (Tex. Civ. A.) 
220 SW 352 


g2. U. S.—Goodwin v. Standard 
Oil Co., 290 Fed. 92. j 

aE Tic v. Graves, 275 SW 
653. 

La.—Baird v. Atlas Oil Co., 146 
La. 1091, 84 S 366. 

Mont.—Hinerman v. Baldwin, 67 
Mont. 417, 215 P 1108. 

Okl.—Derdyn v. Low, 94 Okl. 41, 


220 P 945. 

Tex.—Sunshine Oil Corp. v. Dooley, 
(Civ. ‘A:) 238 SW 357; Hall vy. Me- 
Clesky, (Civ. A.) 228 SW 1004. 

See generally Cancellation of In- 
igp eae §§ 188-196. 

[a] On plaintiff—(1) In an action 
to cancel an oil lease, providing for 
the drilling of a well in the “general 
locality” of the leased premises, with- 
in one year, the burden is on plain- 
tiff, to Show the meaning of the term 
“general locality’ to be as alleged, 
and that no well was commenced as 
the agreement was alleged to be and 
within the time agreed upon, and, if 
commenced, was not prosecuted witn 
diligence. Sunshine Oil Corp. v. 
Dooley, (Tex. Civ. A.) 238 SW 357. 
(2) In a suit by a lessor to terminate 
the lessee’s privilege of exploration 
under a lease, which under the law 
could be terminated at the end of 
any year, and prior to the finding of 
oil or gas in paying quantities, only 
by the giving of notice a reasonable 
time before the expiration of such 
year, the burden restS upon com- 
plainant to prove that the time be- 
tween the giving of the notice and 
the expiration of the year was a rea- 
sonable time within which to ascer- 
tain whether oil or gas in paying 
quantities could be found. Campbell 
v. Rock Oil Co., 151 Fed. 191, 80 CCA 
467. (3) In a suit for forfeiture for 
failure to comply with an implied 
covenant to commence work, within a 
reasonable time, to entitle the lessor 
to forfeiture for failure of the lessee 
to begin work after notice to do so, 
the burden rests on him to show that 
the notice was reasonable, and that 
it was not reasonably complied with. 
Miller v. Union Gas, etc., Co., 295 Fed. 
27. (4) Where plaintiff relies on un- 
due influence flowing from a confi- 
dential relation, he must show by a 
sufficient proof that the confidence 
reposed in defendant lulled him into 
a sense of security in dealing with 
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bility,*? and -weight.and sufficiency of the evi- 
dence ;** and as to matters pertaining to the instrue- 


defendant concerning the particular 
transaction. Derdyn v. Low, 94 Okl. 
41, 220 P 945. 

{b] Forgery.—In an action to can- 
cel oil and gas royalty deeds for 
forgery the burden is upon plaintiff 
of proving by a preponderance of the 
evidence that the deeds were forged. 
Foster v. Graves, 168 Ark, 1033, 275 
SW 653. 

83. Dolley v. Ragon, 66 Cal. A. 
707, 228 P 52; Osburn v. Finkelstein, 
189 Ind. 90, 126 NE 11; Russell v. 
Brooks, (Tex. Civvrds) 254 SW 404; 
Sunshine Oil Corp. v. Dooley, (Tex. 
Civ. A.) 238 SW 357; Bost v. Biggers, 
(Tex. Civ. A.) 222 SW 1112; Munsey 
v. Marnet Oil, etc., Co., (Tex. Civ. A.) 
199 SW 686. See generally Cancella- 
tion of Instruments § 1 

{a] Expert easy aati the 
lease required the lessee to drill three 
test wells in any event and a greater 
number, provided oil or gas wags 
found in paying quantities, and the 
lessee drilled four wells and then re- 
leased part of the land on the ground 
that oil and gas were not found in 
paying quantities, the lessee was en- 
titled to show by expert testimony 
the productivity of wells on surround- 
ing lands. Osburn v. Finkelstein, 189 
Ind. 90, 126 NE 11. 

[b] Evidence held inadmissible.— 
In an action to cancel oil leases for 
forfeiture by abandonment, an in- 
junetion which in no way interfered 
with the operation of wells by either 
defendant was improperly admitted. 
Munsey v. Marnet Oil, ete., Co., (Lex. 
Civ. A.) 199 SW 686. 

34. Ark.—Foster v. 275 
SW 653. 

Kan.—Bloom v. Rugh, 98 Kan. 589, 
1608 Pal 5. 

Ky.—Kelley v. Ivyton Oil, ete., Co., 
204 Ky. 804, 265 SW 309; Hughes v. 
Busseyville Oil, etc., Co., 180 Ky. 545, 


Graves, 


203 SW 515. 
La.—Fomby v. Columbia County 
Dev. (Coy) S155) Way 105, “995 Ss Sous, 


Wilder v. Jackson, 150 La. 864, 91 S 


245; Dickinson v. Texana Oil, etc., 
Co., 147 La. 341, 84 S 896. 
Okl.—Derdyn v. Low, 94 Okl, 41, 


220 P 945. 

Tex.—Masterson v. Amarillo Oil 
Co., (Civ. A.) 253 SW 908; Jacobs v. 
Robinson, (Civ. A.) 241 SW 241 [aff 
1138 Tex. 231, 254 SW 309]; Texas 
Pac. Coal, etc., Co. v. Bratton, (Civ; 
A.) 239 SW 688; Stephenson v. Stitz, 
(Civ. A.) 285 SW 271; Thomason v. 
McEntire, (Civ. A.) 283 SW_ 616; 
Varnes v. Dean, (Civ. A.) 228 SW 
1017; Burt v. Deorsam, (Civ. A.) 227 
SW 354; Cockrum v. Christy, (Civ. 
A.) 223 SW 308; Hunter v. Gulf Pro- 
duction Co., (Civ. A.) 220 SW 168; 
McEntire v, Thomason, (Civ. A.) 210 
SW .563; Kirlicks v. Texas Co. (Civ. 
A.) 201 "SW 687 [aff 110 Tex. $0, 216 
SW 385]. 

W. Va.—Jennings v. Southern Car- 
bon Co., 81 W. Va. 347, 94 SE 363. 

See generally Cancellation of In- 
struments §§ 195, 196. 

{a] Evidence held sufficient.—(1) 
To warrant a forfeiture or cancella- 
tion of the lease. Hutchinson v. 
Atlas Oil Co., 148 La. 540, 87 S 265; 
Paraffine Oil Co. v. Cruce, 63 Okl. 95, 
162 P 716. (2) To support a finding 
for defendant. Davis v. Keeche Oil, 
Otc, Con 89 ORM 226; (e204 SP a 
Wooten v. Lackey, 79 Okl. 141, 191 P 
1037. (8) To show that the lessee 
had not continued with reasonable 
diligence the work required and to go 
far toward showing that the lease 
was abandoned for lessee’s lack of 
funds. Talley v. Lawhon, 150 La, 25, 
90 S 427. (4) To show that the 
scrivener made a mistake in describ- 
ing the land in which the grantors 
intended to convey royalty, in an 
action by grantors to cancel a deed 
of gift of oil royalty. Murphy v. 
Steel, (Ark.) 274 SW 6. (5) Ina suit 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§§ 714-715] 


tions ;*° questions of law and fact ;%*.and the findings 


and decree of the court.’? 


[§ 715] (d) Relief Granted. The rules which gov- 
ern the relief granted upon the cancellation . of 
instruments in general®® ordinarily control as to the 
relief to be granted, under the particular facts, upon 
the cancellation of an oil or gas lease.®® 
part of the premises have been developed in compli- 
ance with the lease, the court may cancel the lease 
as to the undeveloped portion and permit the lessee 
to continue to operate the developed part;®° but in 
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to declare 


Wikre a 


case of abandonment the court may decree a can- 


to cancel an oil and gas lease under 
an agreement that the lease should 
remain in force as long after a stipu- 
lated term as oil or gas or either of 
them was produced from the land by 
the lessee, evidence that during a 
period of a year and a half the well 
on the premises did not produce 
enough oil to take care of the evapo- 
ration in a closed tank or to keep the 
pump rods oiled justified a finding 
that no oil was being Rh sees gene 
the leased premises. Bu v. 
Ahrens, 115 Kan. 818, 224-P ane 

[b] Evidence held insufficient: (1) 
To warrant acancellation of the lease. 
Goodwin v. Standard Oil Co., 290 Fed. 
92; Blackwell Oil, ete., Co. v. Whited, 
81 Okl. 45, 196 P 688; Garber v. 
Hauser, 76 Okl. 292, 185 P 436; Sun- 
shine Oil Corp. v. Dooley, (Tex. Civ. 
A.) 238 SW 357; Allen v. Colonial Oil 
Co., 92 W. Va. 689, 115 SH 842. (2) 
To raise the issue of abandonment. 
Corsicana Petroleum Co. v. Owens, 
110 Tex. 568, 222 SW 154 [rev (Civ. 
A.) 169 SW 192]. (3) To show pro- 
duction of oil in paying quantities 
from certain wells, so as to entitle 
the lessee to retain five acres for each 
well upon forfeiture of the lease. 
Sap es v. Booker, 158 La. 690, 104 S 


85. Dolley v. Ragon, 66 Cal. A. 
707, 228 P 52; Sunshine Oil Corp. v. 
Randals, (Tex. Civ. A.) 226 SW 1090. 
See generally Cancellation of Instru- 
ments § 200. 

[a] Instructions held proper.—(1) 
Where, in an action to terminate an 
oil lease for failure to develop dili- 
gently, a supplemental complaint sets 
up such failure after the action is 
brought, an instruction that the jury 
in determining whether the work was 
so prosecuted before the action was 
commenced should not consider what 
was done afterward, is not error. 
Dolley v. Ragon, 66 Cal. A. 707, 228 P 
52. (2) Where, in a suit to cancel an 
oil lease, an amended petition is filed 
on the day the trial is commenced, 
evidence is admissible as to whether 
the drilling of a well had been prose- 
cuted with due diligence up to the 
date of the amendment, and an in- 
struction submitting that question 
may properly refer to such date in- 
stead of the date of filing of the 
original petition. Sunshine Oil Corp. 
Vv. eee (Tex. Civ. A.) 226 SW 
1090 

[b] Instructions held erroneous.— 
(1) Dolley v. Ragon, 66 Cal, A. 707, 
228° P52. (2) In an action by a 
lessor to terminate an oil lease for 
failure to,develop diligently, continu- 
ously, and in good faith as required 
by the lease, a requested instruction 
that a compliance by the lessees with 
the lease would be excused by un- 
avoidable delays and accidents was 
properly . refused as inapplicable. 
Dolley v. Ragon, supra; Munsey v. 
Marnet Oil, etc., Co., (Tex. Civ. A.) 
199 SW 686. -(3) In an action to 
cancel an oil lease for forfeiture by 
abandonment, in a charge on dam- 
ages, the court improperly instructed 
it was defendant lessees’ duty to ex- 
ercise “ordinary care” in operation of 
wells. Munsey v. Marnet Oil, etc., 
Co., supra. 

86. Day v. Kansas City Pipe Line 
Go; 8% Kan, 617, 125 P 48; Buffalo 
Valley Oil, etc., Co. v. Jones, 75 Kan, 


LS eS Sores leardacy. Pratt, Grex, 
Civ. A.) 257 SW 660; Chapman v. 
Sunshine Oil Corp., (Tex. Civ. A.) 256 
SW 327; Masterson v. Amarillo Oil 
o., (Tex. Civ. A.) 253 SW 908; Bettes 
v. Mix-Texas Petroleum Co., (Tex. 
Civ, A.) 243 SW 753; Battle v. Adams, 
(Tex. Civ. A.) 229 SW 930; Sunshine 
Only Corp «vi. WRandais, (Tex. Civ.) A.) 
226 SW 1090; Pierce v. Texas Pac. 
Coal, ete., Co., (Tex. Civ. A.) 225 SW 


193; Bost v. Biggers, (Tex. Civ. A.) 
222 SW 1112; Aurelius v. Stewart, 
(Tex. Civ. A.) 219 SW 863. See gen- 


Hey Cancellation of Instruments 
199. 

{a] Particular questions: held for 
jury.— (1) Time for completion of 
rigs for two oil wells and waiver o1 
completion within such time. Bettes 
v. Mix-Texas Petroleum Co., (Tex. 
Civ. A.) 248 SW 753. (2) The good 
faith of the parties. Heard v. Pratt, 
(Tex. Civ. 1.) 257 SW _ 660. (3) 
Whether or not a well has been com- 
menced in accordance with the terms 
of a lease. Heard v. Pratt, supra. 
(4) What constitutes a reasonable 
time in which gas shall be marketed 
and what amounts to the exercise of 
reasonable diligence in wildcat terri- 
tory. Masterson v. Amarillo Oil Co., 
CRE Civw RA) 2525 SeSSiWin9108: (5) 
Whether there has been a forfeiture 
or abandonment of the lease. Battle 
v. Adams, (Tex. Civ. A.) 229 SW 930; 
ale v. Porter, (Tex. Civ. A.) 228 SW 
999% 

87. Foster v. Graves, 168 Ark. 
1038, 275 SW 653; McHlroy v. Sutton, 
(Ark.) 260 SW 27; Waters v. Hatfield, 
107 Kan. 136, 190 P 599; Hastern Oil 


Cov VeFSmith= 80K OK. 207 SLOSS 
Strange v. Hicks, 78 Okl. 1; 188 P 
347; Stine v. Producers’ Oil Co., 
(Tex. Civ. A.) 203 SW 126. See gen- 


erally Cancellation of Instruments 
§§ 201, 236. 

{a] Finding justifying decree of 
cancellation.—In a lessor’s action to 
cancel a lease for the lessee’s failure 
to complete a well within sixty days 
or to make a required monthly pay- 
ment while completion was unavoid- 
ably delayed, until completion or sur- 
render of the contract, a finding, sup- 
ported by evidence, that no well was 
commenced or completed within sixty 
days, and that the failure was not 
due to unavoidable delay, entitled 
plaintiff to a decree setting aside the 
lease. Waters v. Hatfield, 107 Kan. 
LSG.e1:9 0) 599" 

§ eens granted generally see infra 

715. 

ss. See Cancellation of Instru- 
ments §§ 202-235. 

89. Miller v. Union Gas, etec., Co., 
295 Fed. 27; Murphy v. Steel, (Ark.) 
274 SW 6; Brown v. Union Oil Co., 
114 Kan. 166, 217 P 286; Minnehoma 
Oil Co. v. Florence, 92 Okl. 17, 217 P 
443; Tidal Oil Co. v. Roelfs, 77 Okl. 
183, 187 P 486; Jones v. Alford, (Tex. 
Civ. A.) 238 SW 1115. 

[a] Withholding decree.—Where a 
tract of land was leased for gas and 
oil exploration and development for a 
fixed term of years and as long 
thereafter aS gas or oil or either of 
them is produced therefrom, the 
rights of the lessee in the lands on 
which some oil is being produced 
cannot be forfeited, but the fact that 
the lessee incurred much expense in 
drilling dry holes is not a sufficient 


[40 C.J.] 1093 


cellation of the lease upon the entire tract.°t Where 
the lessee has not sued for a reformation of the 
lease as to the amount of delay rentals to be paid, 
he is not entitled to such relief in the lessor’s suit 
a forfeiture for a failure to tender the 
amount stated in the lease.°? 

Additional relief. 
ciently alleges a cause of action therefor, and is 
supported by the proof, in addition to a caneella- 
tion of the lease, recovery may be had by the lessor 
of an amount deposited to guarantee performance 


Where the complaint suffi- 


excuse for complete failure to ex- 
plore and develop the remaining part 
of the land and in withholding a de- 
eree of forfeiture of the unexplored 
and undeveloped portions, a court of: 
equity should require a reasonable 
development of the entire tract to be 
prosecuted with reasonable diligence. 

Brown v. Union Oil Co., 114 Kan. 166, 

217 P 286, 114 Kan. 482, 218 P 998.. 

[b] Restoration of money re- 
ceived.—iIn a suit for a decree can- 
celing the lease and barring defend- 
ants from claiming any right, title, 
or privilege thereunder, plaintiff 
should be required to restore to de- 
fendants the amount received by 
plaintiff for executing the lease 
sought to be canceled and rescinded. 
Minnehoma Oil Co. v. Florence, 92 
Okl. 17, 217 P 443. ; 

[c] As to removal of casing.—In 
a lessor’s action to cancel an oil and 
gas lease on the ground of abandon- 
ment, the court’s failure to grant the 
lessee the right to remove casing 
from wells completed prior to aban- 
donment, or to make an equitable 
order with respect thereto is not 
error, where there iS no issue raised 
as to the value of the casings or 
prayer for any personal judgment 
therefor, or proof offered thereon as 
to the measure of damages, Miller v. 
Union Gas, ete., Co., 295 Fed. 27. 

90. Day Vv. Kansas City Pipe Line 
Co., 87 Kan. 617, 125 P 43; Papoose 
Oil Co. v. Rainey, SINOKIM1T0) 2137 
882; Carder v. Blackwell Oil, etc., Co., 
83 Okl, 243, 201 P 252; Gonzales v, 
Cowerd, 78 Okl. 84, 188 P 1053. 

[a] Ilustrations.—(1) Where a 
gas lease providing for an annual 
royalty on each well contemplates 
that the land should be developed 
with due diligence, on failure to do 
so the lessor is entitled to cancella- 
tion as to the undeveloped land. Day 
v. Kansas City “Pipe Line Co., 87 
Kan; 617; 125 Palas (2) eiwWheree a 
lessee under a lease covering one hun- 
dred and thirty acres drilled only one 
well and, although oil and gas were 
found, refused to drill other wells, 
and allowed oil ana gas to go to 
waste and the well to fill up to some 
extent with pipe and tools, and to 
remain in such condition during tne 
entire time before suit, a decree 
should be entered in an action for 
cancellation giving the lessee the area 
upon which the well was located 
sufficient to protect the well and al- 
low operation thereof, and release the 
balance of land from the lease. Don- 
aldson v. Josey Oil Co., 106 Okl. 11, 
232. P 821. 

91. Miller v. Union Gas, etc., Co., 
295 Fed. 27; Wisconsin-Texas Oil Co. 
v. Clutter, (Tex. Civ. A.) 258 SW 265. 

{a] MTlustration.—In a lessor’s ac- 
tion to cancel a lease on the ground 
of abandonment, in which the jury 
found that the lessee had abandoned 
the lease, the lessor is entitled to a 
judgment canceling the entire lease 
upon the entire tract, including that 
part of the land on which the 1essee 
had completed wells prior to aban- 
donment, notwithstanding  lessor’s 
failure specially to plead his right to 
cancel the Jease on such part of the 


land. Miller v. Union Gas, etc., Co., 
295 Fed. 27. 
92. House v. Halton, 167 Ark. 649, 


268 SW 621. 
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by the lessee;9? and under some statutes®t he may 
also be allowed damages®® and attorney’s fees,% 
except that damages will not be allowed for breach 
of an implied covenant, where the measure of dam- 
and indefinite.®* 
the lease provides for a prevention of forfeiture 
by the payment of a stipulated sum, the lessor is 
not entitled, where the lease is breached, to a judg- 
ment both for cancellation and for the cash pay- 


ages is uncertain, vague, 


ment. 


Recovery of money paid for cancellation. 
an oil and gas lease is obtained by fraud, the lessor 
is not required to pay anything to the lessee to have 
it canceled, regardless of its value to the lessor;°°® 
and he may sue for the amount whether he involun- 
tarily pays to induce the lessee to release the record 
of the lease, or whether through false representa- 
tions of fact he is induced to pay for its cancella- 


93 Huber v. Smith, (Tex. Civ. A.) 
228 SW 339. 

[a] Pleading and proof required. 
—wWhere a contract executed contem- 
poraneously with oil and gas leases 
provided that the lessee should make 
a deposit to guarantee performance 
of the contract for the use and bene- 
fit of the lessors who should furnish 
a good and merchantable title and 
that in no event was any lessor to 
have any right to the sum deposited 
unless he should have a good and 
merchantable title to the land leased, 
the lessors could not recover such 
deposit on the lessee’s default with- 
out pleading and proving that they 
had a good and merchantable title. 
Huber v. Smith, (Tex. Civ. A.) 228 
SW 339. 

{b] Pleading: held insufficient.—In 
a suit to cancel oil and gas leases 
for failure to drill a well within the 
time required and to recover twenty- 
five cents an acre alleged to have 
been deposited to guarantee per- 
formance by the lessee, the petition 


States no cause of action for the re-. 


covery of the deposit. where it con- 
tains no description of any lands ana 
no statement as to the number of 
acres on which to base a recovery for 
twenty-five cents an acre, but merely 
alleges that defendants deposited 
twenty-five cents an acre “on the 
above-described lands and on the 
Jands of the plaintiffs, which amount 
aggregated $2,500.’ Huber v. Smith, 
(Tex. Civ. A.) 228 SW 339, 340. 

94. See statutory provisions. 


95. Cole v. Butler, 103 Kan. 419, 
IS eaon S. 

96. Cole v. Butler, supra. 

97. Indiana Oil, ete., Co. v. Mc- 
Crory, 42 Okl. 136, 140 P 610. 

98. Stine v. Producers’ Oil Co., 
(Tex. Civ. A.) 203 SW 126. 

99. Ware v. Campbell, (Tex. Civ. 
A.) 229 SW 593. 

1. Hubbard v. Jones, 103 Okl, 276, 


229 P 516. 

Release of record generally see su- 
pra § 707. 

2. Ware v. Campbell, (Tex. Civ. 
A.) 229 SW 593. 

{a] Petition for recovery held 
good as against general demurrer. 
Ware v. Campbell, (Tex. Civ. A.) 229 
SW 593. 

[b] Peremptory instruction.—In a 
suit by the lessor to recover an 
amount paid under false representa- 
tions for cancellation of an oil and 
gas lease, where there was a con- 
flict in the testimony as to what 
representations were made by defend- 
ant, the trial court properly refused 
peremptorily to instruct the jury to 
return verdict for him. Ware =v. 
Campbell, (Tex. Civ. A.) 229 SW 593. 

3. Recovery of damages for fail- 
ure to release record see supra § 707. 

4 Franz Corp. v. Fifer. 295 Fed. 
106; Talbott v. Southern Oil Co., 60 
W. Va. 428, 55 SE 1009. 
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tion.? 


Pe 7161 47) 
Where 


ab initio.® 


Lessor—aa. In General. 
action against the lessee for damages to the Props 
erty occasioned by his negligent or wrongful acts,* 
as where he enters and drills, without the lessor’s 
consent or acquiescence, under a lease which is void 
So, also, unless there is a sufficient ex- 
cuse for the lessee’s breach,® the lessor, instead of 


[§§ 715-716 


‘Recovery of Damages*—(a) By 


A lessor may maintain an 


enforcing a forfeiture of the lease,’ may allow the 


Where 


[a] By escape of gas.—For injury 
to land caused by the escape of natu- 
ral gas from a well thereon, drilled 
and abondoned by a lessee of the 
land for oil and gas purposes, the 
lessor has a right of action against 
the lessee. Talbott v. Southern Oil 
Co., 60 W. Va. 423, 55 SE 1009. 

5. Hall Oil Co. v. Barquin, (Wyo.) 
237 P 255. 

{a] Rule applied.—Admissions by 
the lessees in their answer to a 
former action by the lessor to cancel 
an oil and gas lease, under which 
they claimed that lease was void ab 
initio, and judgment therein declar- 
ing the lease void, show that the 
entry on the land and drilling of an 
oil well thereon was a trespass, en- 
titling the lessor to recover actual 
damages in the absence of consent or 
acquiescence therein. Hall Oil Co. v. 
Barquin, (Wyo.) 237 P 255. 

{b] Exemplary damages.—Where 
a corporation, which claimed the 
right to drill an oil well on plaintiffs’ 
land under an oil and gas lease, with 
notice that plaintiffs claimed the 
lease was void, and which accepted 
responsibility for entry and drilling 
of the well by another corporation 
under a contract to develop land for 
Tt it 
damages to the same extent as the 
latter corporation for statements by 
the latter’s superintendent, as to the 
purpose of going on the land and in- 
tention to complete the well, notwith- 
standing plaintiffs’ protest. Hall Oil 
Co. v. Barquin, (Wyo.) 237 P 255. 

Actions for damage to mining 
property by trespass generally see 
supra §§ 450-470. 

6. Excuses ye breach in general 
see supra § 692. 

_7 See supra §§ 694-708. 

“gs. Ark.—Foran v. Wisconsin, etc., 
pees Co; 156) “Ark.gi346, 246 SW 


Ill.— Daughetee vy. Ohio Oil Co., 263 
Ill. 518, 105 NE 308 faff 181 Ill. A. 
135]. 

Ind.—Indiana Natural Gas, etc., Co. 
v. Ganiard, 45 Ind. A. 613, 91 NE 362. 

Kan.—Alford v. Dennis, 102 Kan. 
403, 170 P 1005. 

Ky.—Bond y. Patrick, 195 Ky. 37, 
241 SW 342. 

Oh.—Crown Oil Co. v. Probert, 8 
van Cin. (CLINGS. 489828) Oh. Cire CG 


Okl.—Cohn v. Clark, 48 Okl, 500, 
150 P 467, LRA1916B 686. 
Tex.—Cotherman y. Oriental Oil 


Co., (Civ. A.) 272 SW 616; Texas, etc., 
Coal, ete., Co. v.' ‘Stuard, i(Civie A.) 
269 SW 482; Texas Pac. Coal, ete., 
Co. v. Barker, (Civ. A.) 252 SW 809; 
Empire Gas, ete., Co. v. Pendar, (Civ. 
A.) 244 SW 184. 

Eng.—Erie ,County Natural Gas, 
een Co; Ltd. vv. Carrollyy [1912] Anu: 

5. 


See generally Landlord and Tenant 
§ 502. 


is chargeable for exemplary ! 


lease to stand and sue for the recovery of the dam- 
ages he has sustained by reason of the lessee’s 
breach or failure to perform the covenants of the 
lease;® and the lessor is not required to wait until 
the expiration of a lease for an indefinite term be- 
fore bringing such action.® 
disposes of the product of the well the lessor may 
sue him therefor as for a conversion.?° 


If the lessee wrongfully 


{a] Option of lease.—If a lessee 
of oil lands is obligated to pay in 
damages, or, at his option, in a re- 
lease of a portion of the demised 
premises for failure to drill as re- 
quired by his lease, his failure to 
exercise his option to release such 
land entitles the lessor to recover his 
damages in money, as provided by 
the lease. Steel v. Peoples Oil, etc., 
ConA TMM ItAs £832 

[b]. Parties.—Those owning an in- 
terest in oil and gas premises, but not 
signing or acting on a contract to 
develop it, are not entitled to recover 
thereunder for the lessee’s breach. 
Texas Pac. Coal, etc., Co. v. Barker, 
(Tex. Civ. A.) 252 SW 809. 

[c] Petition held sufficient.—A 
petition for damages for a breach of 
contract occasioned by the abandon- 
ment of production from _ drilled 
wells, and failure to drill wells on 
lands leased to defendant, so as to 
develop them for oil and gas, and 
by reason of failure to drill offset 
wells to prevent drainage of oil and 
gas by operators. of wells on con- 
tiguous lands, and for specific per- 
formance, is sufficient as against 
general demurrer. Texas Pac. Coal, 


ete:;, Co. v.!-Barker; (i. ¢Lex:| Gives! At) 
252 SW 809. 

{d] Petition construed. — A peti- 
tion alleging that plaintiffs held 


numerous leases in whichxthere were 
conditions that two wells were to be 
drilled in two places on two of the 
aforesaid leases, within a fixed time, 
and seeking recovery from defend- 
ant for breach of his agreement to 
drill the wells required, as a result of 
which the leases were forfeited, is not 
open to the construction that only 
two of the leases contained the for- 
feiture provision. Bond v. Patrick, 
195 Ky. 37, 241 SW 342. 

[e] Burden of proof.—A lessor in 
a lease to explore for oil and gas by 
drilling a well cannot recover dam- 
ages for the lessee’s failure to drill 
a well, w+thout Showing. that there 
was oil and gas in the territory to bé 
developed. Duff v. Bailey, 96 SW 577, 
29 KyL 919 4 

{f]! Admissibility of evidence.— 
Where in an action by lessor against 
lessee for breach of contract in fail- 
ing to drill for oil and gas to a cer- 
tain agreed depth, it appears lessee 
drilled to depth seventy-five feet less 
than agreed depth, evidence of the 
nonproductive conditions. of tracts 
adjacent to the land assigned to the 
lessee for drilling purposes is not 
admissible to show a substantial com- 
pliance with the contract by the 
lessee, or absence of damages to the 
lessor. Cotherman v. Oriental Oil 

o., (Tex. Civ. A.) 272 SW 616. 

9. Daughetee v. Ohio Oil Co., 263 
aN Siete 105 NE 308 [aff 181. Ill.' A. 

10. Livingston Oil Corp. v. Wag- 
goner, (Tex. Civ. A.) 273 SW 903. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§§ 716-717] 


Breach of implied obligation. 


Defenses. 


11. See supra §§ 681, 682. 
12. See supra § 684. 
13. S.—Goodwin v. Standard 


Oil Co., 290 Fed. 92; Doddridge Coun- 
ty Oil, etc., Co. v. Smith, 154 Fed. 
970; Kellar v. Craig, 126 Fed. 630, 61 
CCA 366, 
Ark.—Blair v. Clear Creek Oil, etc., 
wee 148 Ark. 301, 230 SW 286, 19 ALR 
30. 


Ill—Poe v. Ulrey, 233 Ill. 56, 84 
NE 46 [aff 134 Ill. A. 298]. 
Kan.—-Alford v. Dennis, 102 Kan. 


403, 170 P 1005. 

Oh.—Ohio Fuel Supply Co. v. Shil- 
ling, 101 Oh. St. 106, 127 NE 873; 
Harris v. Ohio Oil Co., 57 Oh. St. 118, 
48 NE 502. 

Okl.—Junction Oil, ete, Co. v. 
Pratt, 99 Okl) 14, 225 P 717. 

Pa.—Young v. Forest Oil Co., 194 
Pa. 243, 45 A 121; Colgan v. Forest 
Oil Co., 194 Pa. 534, 45 CASALLOIN TS 
AmSR 695. 

Tex.—Small-Lynch Co. v. Midwest, 
etc., Co., (Civ. A.) 269 SW 163; Texas 
Co. v. Ramsower, (Civ. A.) 255 SW 
466; Texas Pac. Coal, ete., Co. v. 
Barker, (Civ. A.) 252 Sw 809; Lane v. 
Urbahn, (Civ. A.) 246 SW 1070. 

W. Va.—Steel v. American Oil Dev. 
Co., 80° W. Va. 206, 92 SE 410, LRA 
19175 975; Grass v. Big Creek Dev. 
Co., 75 W. Va. 719, 84 SE 750, LRA 
1915E 1057; Core v. New York Pe- 
troleum Co., 52 W. Va. 276, 43 SE 28; 
Harness v. astern Oil Co., 49 W. Va. 
232, 38 SE 662; Ammons v. South 
Penn Oil Co., 47. W.Va. 610, 35 SE 
1004. 

[a] Trespass on case.—The lessor 
in an oil and gas lease may maintain 
trespass on the case for damages for 
the injury sustained from lessee’s 
failure to drill wells necessary to 
save oil on his land and prevent it 
from being drained by wells drilled 
on adjacent. lands. Steel v. American 
Oil Dev. Co., 80 W. Va. 206, 92 SE 
410, LRAI917E 975. 

[b] Parties.—A11 the lessors in an 
oil and gas lease must join as plain- 
tiffs in trespass on the case for dam- 
ages for injury from lessee’s failure 
to drill wells necessary to save the 
oil on the land occasioning a diminu- 
tion in the royalties. Steel v. Amer- 
ican Oil Dev. Co., 80 W. Va. 206, 92 
SE 410, LRA1917E 975. 

{[c] Pleading.—Because, from the 
nature of the subject matter, it is 
impossible to allege or to prove with 
absolute certainty that a definite 
amount of oil or gas, or both, has 
been and is being drained from prop- 
erty, a statement of such facts as 
would reasonably lead to the con- 
clusion that such was the fact is 
sufficient to support a. cause of ac- 
tion for damages from breach. Texas 
Pac. Coal, ete., Co. v. Barker, (Tex. 
Civ. A.) 252 SW 809. 

{d] Burden of proof.—(1) In a 
lessor’s action for damages from fail- 
ure properly to operate under an oil 
and gas lease, the burden was on 


A breach of the 
implied covenant to proceed with reasonable dili- 
gence in exploring, developing, and operating the 
land for oil and gas, or to protect the oil and gas 
from waste through wells on adjacent property,” 
gives the lessor a right of action for the damages 
sustained thereby,'*® although in some jurisdictions, 
but not in others, the lessor at his election may en- 
force a forfeiture of the lease for such breach.'4 

The lessor is not entitled to recover 
damages for the lessee’s default, where he has 
rescinded the lease, without reserving any rights, 
or where he has accepted the payment of delay 
rentals ;*® and where one takes an oil lease, condi- 
tioned to be void, unless he shall do something in 
the way of development, by putting down a well 
within a certain time, or unless he pays so much per 
month in money, but without eovenanting to do 
either, he is not liable in damages for failure to per- 
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plaintiff to prove that under all the 
circumstances defendant had failed 
to exercise ordinary diligence. Steel 
v. American Oil Dev. Co, 80 W. Va. 
206, 92 SE 410, LRA1917E 975; Grass 
v. Big Creek Dev. Co., 75 W. Va. 719, 
84 SE 750, LRA1915H 1057. (2) In 
an action for the cancellation of lease 
and damages for breach of implied 
covenant to drill protection wells, the 
burden is on plaintiff to prove the 
want of due diligence on the part of 
the lessees in drilling such _ offset 
wells. Goodwin v. Standard Oil Co., 
290 Fed. 92. (3) Where the lessor 
sues for lessee’s violation of implied 
covenants in a gas lease, on the issue 
whether there was productive gas of 
sufficient quantity to warrant opera- 
tions, and whether gas was drained 
into wells on adjoining lands by 
lessee’s failure to drill wells to pro- 
tect lessor’s lands, the lessor has the 
burden of proving throughout the en- 
tire case, by a preponderance of the 
evidence, the location and productiv- 
ity of the other wells, the transitory 
nature of gas, the direction of its 
flow, and that gas was under leased 
land in sufficient quantity to warrant 
drilling. Ohio Fuel Supply Co. v. 
Shilling, 101 Oh. St. 106, 127 NE 873. 

[e] Admissibility of evidence.—In 
an action for damages for failure to 
drill offset wells under an implied 
covenant in an oil lease to prevent 
drainage to adjacent wells, evidence 
of producing wells brought in on ad- 
jacent property and sufficiently close 
to permit or cause drainage thereto 
is admissible, whether specifically 
named in the bill or not. Texas Co. 
v.. Ramsower, (Tex. Civ. A.) 255 SW 
466 


{f] Instruction.—Where in an ac- 
tion for damages for failure to drill 
offset wells the case is submitted 
upon special issues, it is not neces- 
sary for the court to charge on the 
measure of damages. Texas Co. v. 
yy ne (Tex. Civ. A.) 255 SW 
466. 


14. See supra § 697. 


15. Barquin v. Hall Oil Co., 28 
Wyo. 164, 201 P 352, 202 P 1107. 
16. Clear Creek Oil, €tGs\n Co. ov. 


Bushmaier, 161 Ark. 26, 255 SW 37; 
Thomas v. Standard Dev. Co. 70 
Mont. 156, 224 P 870; Carper v. United 
Fuel Gas Co., 78 W. Va. 4386, 89 SE 
12, LRA1917A 171. 

Tee: waiver of breach see supra § 

17. Butcher v. Greene, 50 Ind. A. 
692, 98 NE 876; Brooks y. Kunkle, 
24 Ind. A. 624, 57 NE 260; Van Etten 
v. Kelly, 66 Oh. St. 605, 64 NE 560; 
Snodgrass v. South Penn Oil Co., 47 
W. Va. 509, 35 SE 820. 

18. Blair v. Clear Creek Oil, etc., 
Co., 148 Ark. 301, 230 SW 286, 19 
ALR 430; Daughetee v. Ohio Oil Co., 
263 Ill. 518, 105 NE 308 [aff 181 Ill. 
A. 135]. 

19. Daughetee v. Ohio Oil Co., 263 
Tll. 518, 105 NE 308. 


form such conditions.” 
action for damages for breach of covenant or con- 
dition that the damages recoverable may be diffi- 
cult of determination and ascertainment;'® or that 
the lessee acted in good faith in not developing the 
property ;1° or that the oil or gas has not been drawn 
off, but is still in the premises;*° nor can the lessee 
take advantage of his own default to defeat the 
liability created thereby.?* 
title cannot be set up as a defense to an action for 
a breach of a drilling covenant, where the lessee had 
knowledge of, and was interested in, the instrument 
causing the defect of title, at the time of the exe- . 
cution of the lease.?? 

[§ 717] bb. Measure of Damages.”* 
of damages is usually such amount as will compen- 
sate the lessor for the loss he has sustained, and 
is determined from the facts and circumstances 
of each particular case,?4 and where no definite basis 
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But it is no defense to an 


Breach of warranty of 


The measure 


Excuses for breach of cbhligation in 
general see supra § 692. 


20. Daughetee v. Ohio Oil Co., 263 


He 1095 NE 308 [aff 181 Ill. A. 
Oo . 
21. Indiana Natural Gas, etc., Co. 


v. Ganiard, 45 Ind. A, 613, 91 NE 362. 

[a] Rule applied.—Where a lease 
covenanted that the lessee would fur- 
nish the lessor gas free of cost, al- 
though no time was fixed for drilling 
a well, and, on demand that the well 
be drilled, the lessee refused, where- 
upon lessor, in a reasonavie wine 
after demand, sued to forfeit the 
lease and also for damages arising 
from the breach of the covenant, the 
lessee cannot defend the suit for 
breach of covenant on the ground 
that the lessor had forfeited the 
lease, Indiana Natural Gas, etc., Co. 
Spiel rece! 45 Ind. A. 613, 91° NE 

22. Garr v. Minnick, 100 Okl. 109, 
228 P 481. 

23. Damages for breach of lease 
by lessee generally see Landlord and 
Tenant § 507. 

24 Ark.—Blair v. Clear Creek Oil, 
etc., wee 148 Ark. 301, 230 SW 286, 19 
ALR 430. 

Kan.—Howerton v. Kansas Natural 
Gas Co., 82 Kan. 367, 108 P 813, 34 
LRANS 46, 81 Kan. 553, 106 P 47, 34 
LRANS 34. 

N. Y.—Chamberlain v. Parker, 45 
INDY, 569 Sy 

Okl.—Mullendore v. Minnehoma Oil 
Co., 233 P 1051; Ardizonne y. Archer, 
72 Okl. 70, 178 P 268. 

Pa.—Hamilton v. 272 Pa. 
95, 116 A 50. 

Tex.—HEmpire Gas, ete., Co. v. Pen- 
dar, (Civ. A.) 244 Sw 184. 

{a] Ilustrations.—(1) The meas- 
ure of damages for breach of contract 
by the lessee of a gas or oil well to 
test it for gas or oil before abandon- 
ing it is what the lessor’s royalties 
would have amounted to, where the 
lessee left it in such condition that it 
could not be tested, and the failure to 
test it was not unavoidable, or the 
lessee left it in such condition that it 
could have been tested, and the lessor 
did not know this. McClay v. West- 
ern Pennsylvania Gas Co., 201 Pa. 
197, 50 A 978. (2) The measure of 
damages for breach of an oil and gas 
lease, providing that the lessee should 
pay fifty dollars per year for each gas 
well upon the leased premises during 
the time gas should be marketed 
therefrom, is fifty dollars per year 
for each well from the time it ought 
to have been drilled properly to de- 
velop the leased territory. Howerton 
v. Kansas Natural Gas Co., 82 Kan. 
367, 108 P 818, 34 LRANS 46, 81 Kan, 
553, 106 P 47, 34 LRANS 34. (3) The 
measure of damages for  lessee’s 
breach of express covenant in oil and 
gas lease to drill one well to top of 
Mississippi lime, unless oil and gas 
were found in paying quantities bes 
fore it was reached, was the reason- 
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is available for ascertaining the damages, the best 
evidence permitted by the circumstances is suffi- 
Where the lease provides for the payment 
of a certain amount in oil or gas, if the lessee fails 
or refuses to comply with his contract, the amount 
so stipulated may be recovered,”° provided damages 
If there has been a 
breach, but no damage sustained thereby, nominal 
damages only may be recovered ;** on the other hand, 
if the lessee has acted in bad faith, 
Under some leases upon 
the lessee’s failure to commence or complete the 
work of exploration and development within a speci- 
fied time, the lessor is entitled to recover a stipu- 
lated amount as a penalty,®° or as stipulated or 


cient.?° 


to that amount are proved.** 


ages may be. recovered.”° 


hquidated damages.*! 


able cost of drilling the well. Ardi- 
zonne v. Archer, 72 Okl. 70, 178 P 
263. (4) Where lessee took posses- 
sion of the land under a valid lease, 
and for several years, with knowledge 
of lessor used casing-head gas in the 
operation of the lease without objec- 
tion, and disposed of the residue as 
waste product, and during such time 
negotiated a sale of casing-head gas 
to a third party, who extracted gaso- 
line therefrom in the plant installed 
by him on the leased premises, and 
the casing-head gas and gasoline 
were appropriated under circum- 
stances showing that the taking was 
not actuated by an evil intent, on 
failure of proof to show fraud, mal- 
ice, or oppression, the measure of re- 
covery by lessor is the amount re- 
ceived by the lessee for the casing- 
head gas, plus the reasonable market 
value of the gasoline produced and 
sold by purchaser, less the actual 
eost of producing gasoline. Mullen- 
dore v. Minnehoma Oil Co., (Ok1.) 
23o 2 10Si. 

[b] For failure to prevent drain- 
age.—(1) The measure of damages 
for a failure to drill protection wells 
on the leased lands is the amount of 
royalty the lessors should receive 
from the quantity of oil or gas which 
had been or might thereafter be 
proved to have been drawn from the 
leased premises. Blair v. Clear Creek 
Oil, ete., Co., 148 Ark. 301, 230 SW 
286, 19 ALR 4380. (2) The lessor’s 
damages may be ascertained by tak- 
ing the amount of oil or gas produced 
from the wells on the adjacent lands 
and apportioning it by allowing the 
lessor for a like amount of oil or gas 
as the wells produce on the location 
adjoining the lessor’s premises, 
Blair v. Clear Creek Oil, ete., Co., 
supra; Junction Oil, etc., Co. v. Pratt, 
S9POKL 14. 226 PRL: 

[c] Market value of lease.—Where 
a lessor assigned his interest in an 
oil and gas lease to a lessee in con- 
sideration of latter’s agreement to 
drill for: oil and gas to a certain 
maximum depth, and lessee’s failure 
to drill to that depth caused a for- 
feiture to the lessor of the lease, the 
measure of damages for lessee’s fail- 
ure to drill to required depth was the 
market value of the lease at the time 
the contract to drill was made, and 
was not limited. to the cost of addi- 
tional drilling necessary to reacn 
agreed maximum depth. Cotherman 
v. Oriental Oil Co., (Tex. Civ. A.) 272 
SW 616. 

25. Steel v. American Oil Dev. Co., 
80 W. Va. 206, 92 SE 410, LRA1917H 
975; Grass v. Big Creek Dev. Co., 75 
W. Va. 719, 84 SE 750, LRAI915E 
1057. 

26. Livingston Oil Corp. v. Wag- 
goner, (Tex. Civ. A.) 273 SW 903; 
Empire Gas, ete., Co. v. Pendar, (Tex. 
Civ. A.) 244 SW 184. 

27. Cotherman vy. Oriental Oil Co., 
(Tex. Civ. A.) 272 SW 616. 

[a] Thus, where lessee’s liability 
to pay to lessor a designated sum of 
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ceived.*® 
exemplary dam- 
Surrender. 


value.*? 


Under ‘‘surrender’’ clause.*! 


money in oil is dependent upon the 
discovery of oil in paying quantities 
at or before a maximum depth to 
which the lessee is required to drill, 
lessee’s breach to drill to the required 
depth does not entitle lessor to such 
sum as liquidated damages, but re- 
quires him to prove with reasonable 
certainty he sustained damages in 
that sum as result of lessee’s failure 
to drill to required depth. Cotherman 
v. Oriental Oil Co., (Tex. Civ. A.) 272 
Sw 616. 

28. Bell v. Truit, 9 Bush (Ky.) 
257; Chamberlain v. Parker, 45 N. Y. 
569; Cotherman v. Oriental Oil Co., 
(Tex. Civ. A.) 272 SW 616. 

{a] Ilustration.—By covenant in 
a lease, the lessee undertook to sink 
an oil well on the premises of a cer- 
tain depth within a fixed time. There 
was a provision for reéntry on breacn 
of the covenant, but no rent was re- 
served and no term of demise stated. 
The lessee failed to sink the well. In 


an action by the lessor for breacn vs] 


the covenant, it was held that he 
could not recover the cost of sink- 
ing the well, but nominal damages 


only. Chamberlain v. Parker, 45 N. Y. 
569. 
[b] Thus, where the covenant in 


an oil lease was to commence opera- 
tions in one year, or thereafter to pay 
twenty-five dollars per annum until 
the work was commenced, the lessor 
could not recover more than nominal 
damages for a breach of the covenant, 
where there was no evidence that the 
lessor would in any reasonable proba- 
bility have been benefited by a com- 
pliance with the undertaking. Bell v. 
Troit,, 9) Bush, (key). 257. 

29. Cooke v. Gulf Refining Co., 135 
La. 609, 65 S 758. 

[a] Exemplary damages not al- 
lowed.— Where a lessee under an oil 
and gas lease brings in a gas well 
after expiration of the term stipu- 
lated, and it appears that he acted in 
good faith under the advice of com- 
petent counsel before suit was 
brought he will not be liable for ex- 
emplary damages. Cooke v. Gulf Ke- 
fining Co., 135 La. 609, 65 S 758. 

30. Ark.—Blair v. Clear Creek Oil, 
etc., Co., 148 Ark. 301, 230 SW 286, 19 
ALR 430. 

Ind.—Bettman v. Shadle, 22 Ind. 
A. 542, 538 NE 662. ; 

Ky.—Bell v. Truit, 9 Bush 257. 

Pa.—May v. Hazelwood Oil Co., 152 
Pa. 518, 25 A 564; Shettler v. Hart- 
man, 1 Pennyp. 279. 

W. Va.—Petty v. United Fuel Gas 
Co., 76 W. Va, 268, 85 SH 523. 

See also supra §§ 688-691. 

[a] Construction of provision.—A 
covenant of an oil and gas lease im- 
posing a penalty for the lessee’s fail- 
ure to complete wells within three 
months conditionally imposes one 
penalty for the nondrilling of each 
well, not successive penalties for 
every three months. Petty v. United 
ed Gas Co., 76 W. Va. 268, 85 SE 


31. Crown Oil Co. v. Probert, 8 Oh, 


hs ae y 7 ‘ 


[§§ 717-719 


[§ 718] (b) By Lessee. The lessee is also entitled 
to recover damages for a breach of covenant by 
the lessor,*? or for damages caused to his interest 
by the removal of oil or gas by the lessor.** But to 
warrant a recovery for such a breach, the pleadings 
must present such an issue;** such recovery cannot 
be had under the common counts in assumpsit,*® 
or upon a special count for money had and re- 


[§ 719] m. Surrender of Lease*7—(1) Right to 
As in the case of other leases,** in the 
absence of a surrender clause the lessee ordinarily 
has no right to surrender the lease during the con- 
tinuance of its term,®? notwithstanding it is of no 


Some oil and gas 


Cir Ci N.S; 489° 28°Oh. Cir, “Cissus 
Owings v. Prideaux, (Yex. Civ. A.) 
229 SW 903. 

{a] On bond for performance.— 
(1) Where a contract for a lease and 
for development of oil land, a bond 
for its performance, and the lease 
executed in connection therewith, con- 
strued as one whole contract, show 
the parties intended payment to lessor 
of amount of bond as liquidated dam- 
ages for breach by failure to drill a 
well, which should be begun on or 
before a fixed date, and that they did 
not intend that if the time to begin 
drilling was extended for one year by 
paying one thousand dollars therefor, 
as provided, lessor could also recover 
on the bond for failure to begin the 
well on or before the date fixed. 
Owings v. Prideaux, (Tex. Civ. A.) 
229 SW 903., (2) In an action on a 
bond for performance of an oil drill- 
ing contract in connection with an 
oil and gas lease, as to the liability of 
defendant and his sureties, it was im- 
material whether defendant had any 
interest in the lease. Owings v. Pri- 
deaux, supra. 

32. Kline v. Guaranty Oil Co., 167 
Cal. 476, 140 P 1; Woodley v. Hol- 
lingsworth, 154 La. 686,.98 S 8&7; 
Philadelphia Co. v. Shackelford, 83 
W. Va. 280, 98 SE 568. See generally 
Landlord and Tenant § 495. 

[a] Burden of proof.—Where a 
lessor declares a forfeiture for 
lessee’s failure to drill a well within 
a reasonable time as required by the 
lease, the burden is on lessees suing 
for an alleged deficiency of acreage, 
etc.,, to prove that an extension of 
time had been.granted. Woodley v. 
Hollingsworth, 154 La. 686, 98 S 87. 


33. Campbel v. Smith, 180 Ind. 
159, 101 NE 89. 
34 Philadelphia Co. v. Shackel- 


ford, 83 W. Va. 280, 98 SE 568. 


35. Philadelphia Co. v. Shackel- 
ford, supra. 
36. Philadelphia Co. v. Shackel- 


ford, supra. 
37. Of mining lease in general see 
supra §§ 604, 605. 


28. See supra §§ 604, 605; Land- 
fond and Tenant §§ 265-288; 324, 
325. 

39. Butler v. Iola, 100 Kan. 111, 


163 P 652; Philadelphia Co. v. Shack- 
elford, 83 W. Va. 280, 98 SE 568. 

[a] Rule applied.—Where an oil 
and gas lease gives lessee a valuable 
right in oil, although only under a 
part of the land leased, the lessee, 
after verdict in an action for money 
had and received, is not entitled to 
Surrender the lease and to have bene- 
fits of a new trial on the theory of 
total failure of consideration. Phila- 
delphia Co. v. Shackelford, 83 W. Va. 
280, 98 SE 568. 

40. Butler_v. Iola, 100 Kan. .111, 
163 P 652. ‘ : 

41. Effect of surrender privilege 
generally see supra § 672. 

Surrender clause in lease as not 
rendering it invalid for lack of mu- 
tuality see supra § 664, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§§ 719-720] | 


leases contain clauses to the effect that the lessee 
has the privilege or option of surrendering the lease 
at any time upon the payment of a specified sum,*? 
such as the rentals due;*? or upon the happening 
of certain contingencies, "44 such as upon its being 
proved or determined that the land does not con- 
tain oil or gas in sufficient quantities to warrant 
Under some of these clauses 
such surrender may be made upon certain condi- 
tions only after the expiration of a stipulated pe- 
riod,*® and upon the giving of a prescribed notice,* 
and becomes inoperative upon a suit by the lessee ‘to 
enforce the lease or recover the leased lands.*® 
a surrender clause is for the benefit of the lessee,*® 
and does not give the lessor, or his successor in 
interest, the right to cancel or terminate the lease 


further operations.* 


at any time. oe 


[§_ 720] (2) Mode of Surrender. 


specifies the mode of surrender, such mode must 
be followed ;*! the surrender cannot be made in any 


42. U. S.—Shaffer v. Marks, 241 
one 139 [aff 256 Fed, 648, 168 CCA 
Cal.—Title Ins., etc., Co. v. Amalga- 
matted Oil Co., 63 Cal. A, 29, 218’ br 


dels 
Ind.—Dill v. Fraze, 169 Ind. 53, 79 
NE 971 [transf (A.) 77 NE 1147]. 
Ky.—Ward v. Tripple State Natural 
ees etes Cove lel icy? Vile 15S W 
Mont.—Hinerman Vv. 


67 
Mont. 417, 215 P 1103. 

Okl.—Gypsy Oil Co. v. Rambo, 78 
Okl. 140, 189 P 193; Maud Oil, ete., 
Co. v. Bodkin, 75 Okl. 6, 180 P 959; 
Hastern Oil Co. v. Beatty, 71 Okl. 275, 
177 P 104; Rich v. Doneghey, 71 Okl. 
204, 177 P 86, 3 ALR 352; Carter Oil 
ColivearLitins. 14 Oki 534, 0776 PA912 
Pucini v. Bumgarner, 71 Okl. 105, 175 
P 5387; Northwestern Oil, etc., Co. v. 
Sanne 71 Okl. 107, 175 P 533, 3 ALR 


Pa.—Hooks v. Forst, 165 Pa. 238, 
30 A 846. 

Tex.—Corsicana Petroleum Co. v. 
Owens, 110 Tex. 568, 222 SW 154 [rev 
(Civ. A.) 169 SW 192]; McEntire v. 
Thomason, (Civ. A.) 210 SW 563. 

[a] Provision held invalid.—Pro- 
vision in oil and gas lease that lessee 
might surrender it and avoid liability 
“upon the payment of $ ” “was in- 
operative and of no force or effect, 
because not stating the amount to be 
paid. Hinerman v. Baldwin, 67 Mont. 
417, 215 P 1103; Riddle v. Keechi Oil, 
ete., Co., 74 Oki. Woy LIOTE. T3h. 

[b] Matters affecting right.—The 
right to surrender the lease is not 
affected by the fact that the lessee 
permits a pipe line to remain under 
the ground where the use of the line 
is abandoned, and it does not inter- 
fere with the lessor’s use of the 


Baldwin, 


premises. Ward v. Tripple State 
Natural Gas, ete., Co., 131 Ky. 711, 
115 SW 819. 


43. Ward v. Tripple State Natural 
Gas, ete., Co., supra; Healdton Oil, 
etc., Co. v. Smith, 80 Okl. 242, 195 P 
756; Northwestern Oil, etc., Co. v. 
Bre@nine, 71 ,Okl. 107, 175 °P 533, 3 
ALR 344. 

44. Foran v. Wisconsin, etc., tum- 
ber Co., 156 Ark. 346, 246 SW 848; 
Perry v.. Acme Oil Co., 44 Ind. A. 207, 
88 NE 859, (A.) 80 NE 174. 

[a] Estoppel of lessee.—Where an 
oil and gas lease contains a covenant 
by lessee to surrender the ten-acre 
tract on which any well is located on 
lessee’s failure for sixty days to 
operate it or pay one dollar a day for 
time of such failure, the lessee is 
estopped to ‘claim such provision is 
unenforceable because of uncertainty 
in describing the property to be sur- 
rendered, where he is empowered to 
select the particular tract to be re- 
conveyed on his failure to operate a 
well or pay royalty. Perry v. Acme 
Oil. Co., 44 Ind. A. 207, 88 NE .859, 
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Such 


other way without the consent of the lessor.°” 
in the absence of a specified mode, the surrender 
may be made in any manner that shows an inten- 
tion to release the premises to the lessor.°* 
be made by parol,°* unless the lease has been re-+ 
corded®® or a surrender in writing is required either 
by statute®* or by the terms of the lease.>? 
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But 
It may 


But the 


original lease should be destroyed or surrendered 
Where the lease is on the lands of 
a minor, a surrender thereof, if not in accordance 
with the terms of the lease, must be approved by 
the proper court.®® 

By operation of law. 
to the surrender of leases by operation of law in 
general,®°° an oil or gas lease will be regarded as 
surrendered by operation of law, where there has 


Subject to the rules relating 


been some act or acts of the parties from which it 


to: Ne lessor.®§ 
| 
Where the lease 


(A.) 80 NE 174, 

45. Foran v. Wisconsin, etc., Lum- 
ber Co., 156 Ark. 346, 246 SW 848; 
Sanders vy. Davis, i79 Okl. 2 Diy Leo ales 


694; May ‘y. Hazelwood Oil Co., 152 
Pa. 518, 25 A 564, 
[a] ‘Test well must be completed. 


—Under an oil lease providing that, if 
any of the land be proved dry or shall 
in the opinion of the lessee not con- 
tain oil or gas, the lessee shall have 
the right to surrender to the lessor, 
the lessee does not have the right to 
surrender the contract so far as it 
related to the obligation to commence 
and complete a test well, especially 
where he is required to give a bond 
to perform the terms with relation to 
the commencement and completion of 
the test well. Foran v. Wisconsin, 
ete., Lumber Co., 156 Ark. 346, 246 
SW 848. 

Ward v. 
Gas, ete., Co., 
819 


{a] On payment of rentals to date. 
—Under a gas lease, allowing sixty 
days’ grace in the payment of annual 
rentals, and authorizing the lessee to 
surrender after five years, on pay- 
ment of rentals to date of surrender, 
that the fifth annual rental was not 
paid until ten days after expiration 
of the days of grace did not affect 
the lessee’s right to surrender at the 
end of five years from the date of the 
lease, where the lessor was notified 
that the lease would be surrendered 


46. Tripple State Natural 


degimetsevey lil Seas SVG 


then. Ward v. Tripple State Natural 
Gas, “ete., Cot, 13d" Kye 2 bt SW: 
819. 

47. Eastern Oil Co. v. Beatty, Ti 


OK1. 275, 177 P 104. 

48. Pucini v. Bumgarner, 71 Okl. 
t05, Lib bbe. 

49. McKee v. Grimm, 111 Okl. 24, 
238 P 835. 


50. See supra § 672. 

5L Ardizzonne v. Archer, (Ok1.) 
160 P 446. 

52. Ardizzonne v. Archer, supra. 


53. Title Ins., etc., Co. v. Amalga- 
mated Oil Cor, 63° Cal. A. *29)) 2189 P 
71; Osburn v. Finkelstein, 189 Ind. 90, 
126 NE 11; Marks v. Rushville Gas, 


ClC OOm, HI) Ohe Cir wCiarNy Savon. 
30 Obw Cir Cts 798: 
{a] Surrender held sufficient.—(1) 


Where an oil and gas lessee released 
all of the premises save ten acres, 
using the expression “surrenders, 
cancels, annuls and releases’”’ without 
the word “quitclaim,” the release was 
sufficient as against the objection 
that it contained no granting clause. 
Osburn vy. Finkelstein, 189 Ind. 90, 
126 NE 11. (2) Where an oil and gas 
lease provides that it may be sur- 
rendered by the parties, the indorse- 
ment thereon of its cancellation and 
surrender, whether such indorsement 
is entitled to record on the margin of 
the lease record or not, constitutes a 
legal caneellation and surrender, al- 


is necessarily imphed that there has been an aban- 
donment by the lessee and an acceptance thereof by 
the lessor,® whether in a particular case there has 


though the statute provides that any 
interest in land must be granted by 
an instrument duly executed, 
acknowledged and attested by wit- 
nesses. Marks v. Rushville Gas, etc., 
Co., His Oh Cink CUMING Ssis3t ss O6Ohe 
Cir Ct. 198: 

54. Ward v. Tripple State Natural 
Gas, ete. "Co. ela Key eee li Sn 
819; Hooks v. Forst, 165 Pa. 238, 30 
A 846: Cochran vy. Shenango Natural 
Gas Co., 23 PittsbLegJNS (Pa.) 82. 

[a] A surrender of an unrecorded 
lease need not be in writing, signed 
and acknowledged, any notice being 
sufficient that definitely informs the 
adverse party that the lease has been 
surrendered. Ward v. Tripple State: 
Natural Gas; etc, Co, W3t Ky. tit; 
115 SW 819. 

55. Farlow v. Frankson, 110 Kan: 
197, 203 P 299; Ward v. Tripple State 
Natural "Gast ete -Con nl Ste kevern ies 
115 SW 819. 

[a] A recorded lease can be sur- 
rendered only by an entry duly made 
and acknowledged on the margin of 
the record, or by an instrument 
signed and acknowledged by the 
lessee. Ward v. Tripple State Natu- 
ral Gas; ete Con Wad) Keynes 
Sw 819. 

[b] Surrender held insufficient.— 
The privilege of the lessee to end his 
liability under an oil and gas lease 
by surrendering it is not exercised by 
filing a release with the register of 
deeds, when the lessor has no notice 
or knowledge thereof. Farlow vy. 
Frankson, 110 Kan. 197, 203 P 299. 

56. See statutory provisions. 

{a] In Indiana by statute an in- 
strument conveying all gas and oil 
under certain lands, upon condition, 
is incapable of oral surrender by. the 
acts of the parties or by operation of 
law. Heller vy. Dailey, 28 Ind. A, 
555, 68 NE 490. x 

Arplication of statute of frauds to 


surrender of lease generally see 
Frauds, Statute of §§ 193, 225. 
57. May v. Hazelwood Oil Co., 152 


Pa, 518, 25 A 564. 


58. Ward v. Tripple State Natural 
fine ete Co 13d “Ky.tll W15. Siw, 
59. ip y. Archer, (Okl.) 


160 P 446. 

Jurisdiction of courts over estates 
of infants generally see Infants § 177. 

60. See Landlord and Tenant §§ 
269-283. 

61. Papoose Oil Co. v. Swindler, 
95 Okl. 264, 221 P 506; Andrews vy. 
Andrews, 256 Pa. 24, 100 A 521; Gar- 
rett v. South Penn Oil Co., 66 W. Va. 
587, 66 SE 741; Sult v. A. Hoch? 
cae ce Oil Co., 63 W. Va. 317, 61 SE 

[a] Acceptance of new lease.—(1) 
The acceptance of a new and valid 
lease to the lessor during the time of 


‘the first lease, where the parties in- 


tend the new lease to take effect at 


a 
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been such a surrender being ordinarily a question of 
intent to be determined from all facts and circum- 
stances.®? 

[§ 721] (3) Effect of Surrender. As in the case 
of surrender of leases in general,®* a valid surrender 
of an oil or gas lease determines the further rights 
and liabilities of the lessor and lessee.** It releases 
the lessee from further liability under the lease,®° 
except as to debts or obligations existing at the 
time of the surrender.** In accordance with this 
rule, although the lease provides for a surrender, 
the lessor may refuse to accept an offered surren- 
der, where the lessee denies liability on a covenant 
broken, and the surrender expressly states that 
acceptance thereof shall operate as a waiver of such 
breach.** 

[§ 722] n. Abandonment of Lease®*—(1) In Gen- 
eral. In accordance with the rules in respect of 
the surrender of an oil or gas lease,°® unless the 
right to abandon the lease is given in the lease 
itself,”° the lessee has no right to abandon the lease 
without the lessor’s consent, so as to absolve him- 
self from his contract obligations to the lessor." 
But subject to such obligations and to the result 
of losing his rights under the lease, the lessee may 


once, operates aS a Surrender of the 
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68. Cross references: 


as gan 


[§§ 720-723 


abandon the lease.”? 

Distinguished from forfeiture. ‘‘Abandonment,’’ 
with reference to oil contracts and leases, is the 
relinquishment of a right resting on the intention 
of the parties, while ‘‘forfeiture’’ does not rest 
upon an intent to release the premises, but is an 
enforced release.”* 

[§ 723] (2) What Constitutes. The question of 
abandonment of an oil and gas lease is primarily 
one of intention;"* and to constitute an abandon- 
ment there must be concurrence of an intention to 
abandon and an actual relinquishment of the prop- 
erty."> The faet of such intention and relinquish- 
ment, and consequent abandonment, may be and 
usually is determined from all the facts and circum- 
stances of the particular case.*° If from the cir- 
cumstances, such as the fact of the removal of 
machinery, quitting the premises, and other facts 
and circumstances, it appears that there was an 
intention to relinquish all rights and interests in 
the leased premises, it constitutes an abandon- 
ment;** and conversely if the facts do not show such 
an ‘intention they do not constitute an abandon- 
ment.’ A mere suspension or cessation of de- 
velopment operations, removal of machinery, ete., 


78 Okl. Strange v. 


first lease, and the new lease becomes 
effective immediately. Papoose Oil 
Co. v. Swindler, 95 Okl. 264, 221 P 
506. (2) The taking of a new oil 
and gas lease by cone of two prior 
lessees, granting to him, without 
reservation or limitation, the exclu- 
Sive right to enter and bore for oil 
and gas, is equivalent to a surrender 
and abandonment of all his rights and 
interest under the former lease. Gar- 
rett v. South Penn Oil Co., 66 W. va. 
587, 66 SE 741. 

[b] Acts not constituting sur- 
render.—The surrender of an oil and 
gas lease will not be presumed from 
lessee’s failure to explore within a 
reasonable time from execution of the 
lease, if it appears that the lessees 
will be thereby permitted to obtain 
royalties to which the lessor or his 
assigns would be otherwise entitled. 


ees v. Andrews, 256 Pa. 24, 100 
A 521 

lt v. A. Hochstetter Oil Co., 
63 WwW. Va. 317, 61 SE 307. See gen- 
erally Landlord and Tenant § 283. 

63. See generally Landlord and 
Tenant §§ 286-288. 

64. McKee v. Grimm, 111 Okl. 24, 
238 P 835. 

65. Ind.—Bettman v. Shadle, 22 
Ind. A. 542, 538 NE 662. 

Kan.—Dickey v. Coffeyville Vitri- 
ped Brles, ete., Co., 8% Kan. 576, 125 

Ky.—Meek v. Preston, 3 Ky. Op. 
205. 

Okl.—McKee v. Grimm, 111 Okl. 
24, 238 P 835. 

W. Va.—Hefner v. Light, ete n1Co., 
77 W. Va. 217, 87 SE 20 

Release from liability. ‘for rents or 
royalties in general see infra § 735. 

66. Bettman v. Shadle, 4Z ind. A. 
542, 58 NE 662; Amsdell v. Cherry 
Gas, etc., Co., 145 NYS 825; Hefner 
Wa Pit aeEC CO; mia Win Va. 210 SK 
SE 206. 

{a] Particular lease construed.— 
Where the printed portions of an oil 
lease, providing that the company 
could surrender the lease, and all lia- 
bilities would cease, are subject toa 
written portion providing that de- 
fendant should furnish plaintiff gas 
from a well ‘‘so long as it was mar- 
keted from said well,’ defendant 
could not, by surrendering the lease, 
escape liability for furnishing the 
gas. Amsdell v. Cherry Gas, etc., Co., 

NYS 825. 
67. Hefner.v. ight, .etc., Co., 77 
W. Va. 217, 87 SE 206. 


Abandonment generally see Abandon- 
ment 1C. J. p 4. 


Of mining lease in general see supra’ 


§ 606. 

Surrender of oil and gas lease see 

supra §§ 719-721. 

69. See supra §§ 719-721. 

70. Cypress Creek Coal Co. Vv. 
Boonville Min. Co., 194 Ind. 187, 142 
NE 645. 

Under “surrender” clause see supra 


TL9: 

: 71. Crown Oil Co. v. Probert, 8 Oh. 
Cir, Ctl N.S) 4895728 Oh® Cir. (Ct. 739% 

72. Miller v. Union Gas, etc., Co., 
295 Fed. 27; Shenk v. Stahl, 35 Ind. 
A. 493, 74 NE 538; Jacobs v. Robin- 
son, (Tex, Civ. A.) 241 SW 241; Four 
Brotherhood Oil Co. v. Kelley, (Tex. 
Civ. A.) 285 SW 604; Marnett Oil, 
etc., Co. v. Munsey, (Tex. Civ. A.) 232 
SW 867; Hal v. McClesky, CTés Civ. 
A.) 228 SW 1004; Smith v. Root, 66 
W. Va. 6338, 66 SE 1005, 30 LRANS 
176; Bastern Oil Co. v. Coulehan, 65 
W. Va. 531, 64 SE 836. 

73. Fisher v. Crescent Oil Co., 
(Tex. Civ. A.) 178 SW 905; Garrett 
v. South Penn Oil Co., 66 Ww. Va. 587, 
66 SHE 741. 

74. Herbert v. Graham, (Cal, A.) 
237 P 58; Wisconsin-Texas Oil Co. v. 
Clutter, (Tex, Civ. A.) 258 SW 265; 
Masterson v. Amarillo Oil Co., (Tex. 
Civ. A.) 253 SW 908; Jacobs v. Rob- 
inson, (Tex. Civ. A.) 241 SW 241; 
Hall v. Roberts, (Tex. Civ. A.) 228 
Sw 1008; Hall v. McClesky, (Tex. 
Civ, AG) 228 SW 1004; Smith v. Root, 
66 W. Va. 633, 66 SE 1005, 30 LRANS 


176; Phillips v. Hamilton, 17 Wyo. 
41, 95 P 846. 
tal Where the lessee has not ac- 


tually entered upon the land, the re- 
linquishment of his right to do so or 
his abandonment is purely a question 
of intention, and may be established 
by proof of facts showing a volun- 
tary waiver of his right. Smith v. 
Root, 66 W. Va. 633, 66 SE 1005, 30 
LRANS 176. 

75. Cadillac Oil, ete., Co. v. Harri- 
son, 196 Ky. 290, 244 SW 669; Black- 
well Oil, etc., Co. v. Whited, 81 Okl. 
45, 196 P 688; Chapman v. Ellis, (Tex. 
Civ. A.) 254 Sw 615; Jacobs v. Robin- 
son, (Tex. Civ. A.) b41 SW 241; Hall 
Bape shy: (Tex. Civ. A.) 228 SW 

76. Cal.—Herbert v. Graham, (A.) 
237. P 58 

Ky: —Hails v. Johnson, 204 Ky. 94, 
263 SW 679. 

Okl.—Rennie v. Red Star Oil Co., 


2083. 1902 13943 
Hicks, 78 Okl. 1, 188 P 347. 

Tex.—Hal v. McClesky, (Civ. A.) 
228 SW 1004; Munsey v. Marnet Oil, 


ste. Cox, (Civ, A.) 199 SW 686. 

W. Va.—Harris v. Michael, 70 W. 
Va. 356, 73 SE 934. 

77. U. S.—Union Gas, ete., Co. v. 


Adkins, 278 Fed. 854; Tucker Vv. Can- 
field, 276 Fed. 385; Natural Gas, etc., 
Co. v. Great Southern Gas; kéetes-Coz 
126 Fed. 623, 61 CCA 359. 

Ind.—Ohio Oil Co. v. Detamore, 165 
Ind. 243, 73 NE 906. 

Kan. —Rawlings Vv. 70 Kan. 
778, 79 P 683. 

Ky.—Monarch Oil, ete., Co. v. Hunt, 
193) Ky. 315% 235..SW: 7725. Bay State 
Petroleum Co. vy. Penn Lubricating 
Co., 87 SW 1102, 27 KyL 1133. 

Pa.—Stage v. Boyer, 183 Pa. 560, 
38 A 1035; Colgan v. Forest Oil Co., 
30 PittsbLegJNS 68. 

Tex.—Burnett v. Summerour, (Civ. 
A.) 228 SW 10138. 

W. Va.—Harris v. Michael, 70 W. 
Va. 356, 73 SE 934; Smith v. Root, 


Armel, 


66° “W.Va. +633, 66 SE: 1005; *30 
LRANS 176. 
[a] Dlustration.—Where the lease 


contemplates development of the ter- 
ritory for oil as well as for gas, the 
failure or abandonment of the de- 
velopment for oil thwarts the mani- 
fest purpose of the lease and works 
an abandonment of it by breach of 
condition subsequent. -Beatty-Nickel 
Oil Co. v. Smethers, 49 Ind. A. 602, 
96 NE 19. 

[b] 
In view of the nature of the subject 
matter, abandonment will be more 
readily found in case of oil and gas 
leases than most cases. Harris v. 
Riggs, 63 Ind. A. 201, 112 NE 36. 

[c] The intention to abandon may 
be established in the same manner 
as any other fact by positive testi- 
mony or by circumstantial evidence, 
such as the removal of machinery, 
quitting the premises, ceasing to 
work and any other circumstances 
tending to show an intention to ulti- 
mately relinquish all rights and _ in- 
terests in the leased premises. Wis- 
consin-Texas Oil Co, v. Clutter, (Tex. 
Civ. A.) 258 SW 265. 

78 U.S.—Kellar v. Craig, 126 Fed. 
630, 61 CCA 366. 

Ark. —Morgan v. Lide, 262 SW 997. 

Cal.—Herbert v. Graham, (A,) 2387 


58. 

Ill.— Gillespie v. Ohio Oil Co., 260 
Till, 169, 102 NE 1043. 

Ky.—Cadillac Oil, ete., Co. v. Har- 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


Abandonment readily found.— 


§ 723] 


constitute some evidence of an intention to aban- 
don;‘® but they do not of themselves constitute an 


abandonment, 80 particularly where 
is caused by acts of the lessor.®! 


However, unless 
bound by the terms of the lease so to do, the 
courts will not permit the lessee to hold the lease 
without operating under it, and thereby prevent the 
lessor from operating on the land or leasing it to 
others ;®* and either a failure to commence explora- 
tion within the time specified, or, if no time is speci- 
fied, within a reasonable time, or failure to continue 
other operations with reasonable diligence after the 
specified drilling has been done, or proved nonpro- 
ductive, in the absence of excuse, may amount to an 
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such suspension 


of law.8? 


abandonment, which will justify a reéntry or mak- 


rison, 196 Ky. 290, 244 SW 669; Sugg 
v. Williams, 191 Ky. 188, 229 SW 72. 

Oh.—Baumegardner v. Browning, 12 
OW Cir CUM iano Olt Cir Dec. 2 394: 

Okl.— Blackwell Oiljsete} JECoipiws 
Whited, 81 Okl. 45, 196 P.688; Strange 
Vie eickeim.os Olle Lo ehes, (Pt 4 

Pa.—Ahrns  v. Chartiers Valley 
Gas Co., 188 Pa. 249, 41 A 7389; Coul- 
ter v. Conamaugh Gas Co., 30 Pittsb 
LegJNS 281. 

YTex.—Corsicana Petroleum Co. v. 
Owens, 110 Tex. 568, 222 SW 154 
[rev (Civ. A.) 169 SW 192]; Heard v. 
Pratt, (Civ. A.) 257 SW 660; Chap- 
man v. Ellis, (Civ. A.) 254 SW 615; 
Stitz v. National Producing, etc., Co., 
(Civ..A.) 247 SW 657; Clutter v. Wis- 
consin Texas Oil Co., (Civ. A.) ae 
SW 322; Marnett Oil, etc., Co. 
Munsey, (Civ. A.) 232 ‘SW 867; all 
v. Roberts, (Civ. A.) 228 SW 1008; 
Hall v. McClesky, (Civ. A.) 228 Sw 


1004; Fisher v. Crescent Oil Co., 
(Civ. A.) 178 SW 905. 
Wyo.—Phillips v. Hamilton, 17 


Wyo. 41, 95 P 846. 

{aj MWlustration.—A lease for so 
long as oil or gas is produced on the 
land cannot be forfeited for aban- 
donment, where the lessee continues 
to pump oil, although in such small 
quantities as to render the venture 
unprofitable. Gillespie v. Ohio Oil 
Co., 260 Ill, 169, 102 NE 10438. 

{b] Removal of machinery by in- 
dependent contractor.—- Although a 
driller removes his machinery, de- 
claring to lessor that he is not going 
to drill any more and is going to an- 
other lease, there is no abandonment, 
where the driller is an independent 
contractor, and lessee desires him to 
continue and expects him to drill at 
least one more well, but he leaves 
without lessee’s consent, and lessee 
immediately thereafter notifies lessor 
of a desire to retain the lease, and 
subsequently tenders rentals to ex- 
tend the time for completing a well. 
Trammell Creek Oil, etc., Co.-v. Sar- 
ver, 197 Ky. 594, 247 SW 753. 

79. Jacobs v. Robinson, (Tex. Civ. 
A.) 241 SW. 241; Hall 'v. McClesky, 
Chex. \Civar As) 228 SW 1004; Mun- 
sey v.. Marnet. Oil, ete., Co.,. (Tex. 
Civ. A.) 199 SW 686. 

eo. Cal.—Herbert v. Graham, (A) 
237 P 58. 

Kan.—Luman vy. Davis, 108 Kan. 
801, 196 P 1078. 

Ky. —Cadillace Oil, ete., Co. v. Har- 
rison, 196 Ky. 290, 244 SW 669. 

Okl.—Rennie v. Red Star Oil Co., 
78 Okl. 208, 190 P 391. 

Tex.—Wisconsin-Texas Oil Co. v. 
Clutter, (Commn. A.) 268 SW 921; 
Chapman v. Ellis, (Civ. A.) 254 SW 
615; Jacobs v. Robinson, (Civ. A.) 
241 SW 241; Marnett Oil, etce., Co. 
v. Munsey, (Civ. A.) 2382 SW 867. 

Wyo.—Phillips v. Hamilton, 17 
Wyo. 41, 95 P 846. 

81. Tyler v. Wilhite, 97 Okl. 159, 
222 P -997. 

[a] Tustration.— Where lessor, 
by his own acts of violence, renders 
it impossible for lessee to operate the 
wells, the cessation of pumping oper- 
ations under such circumstances does 
not terminate the lease nor consti- 
tute such an abandonment thereof 


as will deprive the lessee of the right 
to recover his property by replevin. 
Tyler v. Wilhite, 97 Okl.. 159, 222 P 
397 


82. Gadbury v. Ohio, etc., Cons. 
Natural, etc., Gas Co., 162 Ind. 9, 
67 NE 259, 62 LRA 895; Hawkins v. 
Pepper, 177 Ne GC. £407) 23) SHy 434; 
Conrad v. Morehead, 89 N. C. 31; Pe- 
troleum Co. v. Coal,” etc., Co., 89 
Tenn. 381, 18 SW 65; Parish Fork 
Oil Co. v. Bridgewater Gas Co., 51 
W. Va. 583, 42 SE 655, 59 LRA 566. 

83. U. S.—Wilmore Coal Co. v. 
Brown, 147 Fed. 931 [aff 153 Fed. 143, 
82 CCA 295 (certiorari den 209 U. Ss. 
FAG 28ers Oti Too.emor It edslSZ0)i1 5 
Logan Natural Gas, ete., Co. v. Great 
‘Southern Gas, etc., Co., "126 Fed. 623, 
61 CCA 359; Foster v. Elk Fork Oil, 
ete., Co., 90 Fed. 178, 32 CCA 560 
[aff 84 Fed. 839]. 

Ark.—Blair v. Clear Creek Qil, etc., 
Co., 148 Ark. 301, 230 SW 286, 19 ALR 
430. 


Kan.—Mills v. Hartz, 77 Kan. 218, 
94 P 142; Federal Betterment Co. v. 
Blaes, 75 Kan. 69, 88 P 555. 

Ky.—Roesener vy. Burdette, 208 Ky. 
TOTL200 SIWie Tels) Hails, v- ‘Johnson, 
204 Ky. 94, 263 SW 679; Sugg v. Wil- 
liams, 191 “Ky. 188, 229 SW 72; Pratt 
v. Hays, 190 Ky. 20, 226 SW 362; 
Killebrew v. Murray, 151 Ky. 345, 151 
SW 662. 

La.—Gray v. Spring, 129 La. 345, 
56 S 305, AnnCas1913B 372. 

Nebr.—Lincoln Land Co. v. Com- 
monwealth Oil Co., 109 Nebr. 652, 192 
NW 219. 

N. Y.—Eaton v. Allegany Gas Co., 
122 N. Y. 416, 25 NE 981; Conkling 
v. Krandusky, 127 App. Div. 761, 112 
NYS 138. 

Oh.—Northwestern Ohio Natural 
GasiConww., Davis; oP Oly City Ct. bol, 
6 7Oh. Cir. .Dec 529; 

Pa.—Highfield Co. v. Kirk, 248 Pa. 
19, 98 A 815; Calhoon v. Neely, 201 
Pa. 97, 50 A 867; Aye v. Philadelphia 
Co., 1938 Pa. 451, 44 A 555, 74 AmSR 
696; Venture Oil Co. v. Fretts, 152 
Pas 451,.25) A 0132. 

Tex.—Grubb v. McAfee, 10Y ‘rex. 
527, 212 SW 464 [rev (Civ. A.) 164 
SW 925]. 

{a] Dlustration.—Where an oil 
lease provided that if, after opera- 
tions were begun on the lease, the 
lessee should discontinue for sixty 
consecutive days, the lease would be 
null and void, and the lessee, after 
drilling a dry hole, moved his ma- 
chine away from the premises, he 
thus indicated an intention to aban- 
don the lease, and, after expiration of 
sixty days from the day on which 
operations ceased on it, the lease be- 
came void, and the lessee’s rights 
terminated, ‘‘operations,’ as _ used, 
meaning the drilling for and the pro- 
duction and marketing of oil or gas 
on or from the premises. Pratt v. 
Hays, 190 Ky. 20, 226 SW 362. 

{[b] Refusal to drill protection 
well.—If it is the duty of an oil 
and gas lessee to drill a protection 
well on the leased land to prevent it 
from being drained by wells on ad- 
joining tracts, its refusal will consti- 
tute an abandonment of the con- 
tract, and equity will afford the les- 
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ing of another lease by the lessor,®* particularly 
where the lease expressly so provides.** 
lessee has taken a lease from joint lessors, his subse- 
quent acceptance of a second lease of a part of the 
same property, upon different terms, from one of 
such lessors is an abandonment of the first lease.§* 

Question of law or fact. 
has been an abandonment, as a general rule, is 
regarded as a question of fact,®® although a failure 
to work or drill or continue explorations for vary- 
ing periods, controlled to some extent by the terms . 
of the particular lease, has been held in some cases 
to raise a presumption of abandonment as a matter 


Where a 


Whether or not there 


\ 


sors relief. Blair v. Clear Creek Oil, 


etc., Co., 148 Ark. 301, 230 SW 286, 
19 ALR 430. 
{[c] Unreasonable time.—If, after 


drilling a well in which there is oil 
or gas, the lessee goes away and 
leaves it for an unreasonable time 
without an effort further to develop 
the lease or market the oil, it will 
amount to an abandonment of the 
lease, unless it is kept in force by the 
payment of rentals or in some other 
way, and a court of equity will re- 
lieve the lessee from the contract 
and cancel it as a cloud on the title, 
and a year is an unreasonable time . 
to delay development. Monarch Oil, 
etc., Co. v. Hunt, 193-Ky. 315, 235 
SW 772.. 

84. Gillette v. Mitchell, (Tex. Civ. 
A.) 214 SW 619. 

[a] Judicial forfeiture not neces- 
sary.—Where an oil lease provided 
that the lessee would bring.in a pro- 
ducing well within eleven months, 
and that within thirty days there- 
after he should bring in anotner well 
and proceed with the same diligence: 
until there should be at least five 
wells on the property, and that fail- 
ure to prosecute the drilling should 
be construed as an abandonment of 
the lease other than as to producing 
wells, no judicial forfeiture was nec- 
essary where the lessee, after bring- 
ing in three producing wells, aban- 
doned further operations. Gillette v. 
Mitchell, (Tex. Civ. A.) 214 SW 619. 

85. Martel v. Jennings-Heywood 
Oil Syndicate, 114 La. 351, 38 S 253. 

86. Kan.—Rawlings v. Armel, 70 
Kan. 778, 79 P 688; Dickey v. Coffey- 


ville Vitrified Brick, ete. Co., 69 
Kan. 106, 76 P 398. 
Ky. —Cadillac Oil, ete., Co. v. Har- 


rison, 196 Ky. 290, 244 Sw 669. 

Pa.—Ahrns Vv. Chartiers Valley Gas 
Co., 188 Pa. 249, 41 A 739; Bartley 
Vv.) Phillips;)179)"Pa.1:75, 36 A 217; 
Karns v. Tanner, 66 Pa. "297. 

Tenn. —Charleston, S. C., Min., etce., 
Co. v. American Agricultural Chem- 
ical Co., 126 Tenn. 18, 30, 150 SW 
1143 [quot Cyc]. 

Tex.—Wisconsin-Texas Oil Co. v. 
Clutter, (Civ. A.) 258 SW 265; Chap- 
man v. Ellis, (Civ. A.) 254 SW 615; 
Masterson v. Amarillo Oil Co., (Civ. 
A.) 253 SW 908; Clutter v. Wiscon- 
sin-Texas Oil Co., (Civ. A.) 233 SW 
322; Battle v. Adams, (Civ. A.) 229 
Sw 930; Buie v. Porter, (Civ. ng 
228 SW 999; Munsey v. Marnet Oil, 
etc., Co., (Civ. A.) 199 SW 686; Fisher 
Ba crecceny Oil Co,. (Civ. A.) 178 SW 


W. Va.—Garrett v. South Penn Oil 
Co., 66 W.'Va. 587,°66 SE 741. 
17 


Wyo.—Phillips v. 
Wyo. 41, 95 P 846. 

[a] Matter of law.—Facts bearing . 
on the issue of abandonment held to 
preclude lessor aS a matter of law 
from claiming lessees had abandoned 
the lease, and to warrant the court 
in instructing the jury that the facts 
conclusively negatived any intention 
to do so. Stitz v. National Producing, 
ete., Co., (Tex. Civ. A.) 247 SW 657. 

87. U. S.—Tennessee Oil, ete., Co. 
v. Brown, 131 Fed. 696, 65 CCA 524 
(fifteen years); Logan Natural Gas, 


Hamilton, 


| (lv. 
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[§ 724] (8) ‘Estoppel to Assert.88 The lessor may, 
by his acts, be estopped from asserting abandon- 
But the fact that the 
lessor has. acquiesced in a resumption of work by 
the lessee under the lease after an abandonment 
does not estop him to assert a second abandon- 


ment as against the lessee.®® 


ment.?° 


[§ 725] (4) Operation and Effect. 
donment of land leased for oil and gas purposes 
divests the lessee of all his rights and title under 
the lease,®°? and the lease cannot thereafter be re- 
such rights without the con- 
The interest created by the 
lease becomes merged in the estate of the holder 
of the fee;°* and he may thereafter lease the prem- 
ises to a third person®® whose rights in the land 
are good as against the lessee or his subsequent 
assignee;®® and the title acquired by such person 
is not affected by a subsequent compromise between 
the lessor and the original lessee, and a recognition 


vived so as to restore 
sent of the lessor.?* 


of the lease in a modified form.” 
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General. 
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[§§ 724-726 


part thereof is an abandonment of the entire tract,°® 
unless the lease permits a part of the land to be 
released without affecting the rest.°° 

[§ 726] 0. Rights as to Improvements'—(1) In 
The rules of law relating to improvements 
on leased property in general,’ particularly those 


relating to improvements on leased mining property 


An aban- | in general, 


Where the land | senior lessee.” 


is leased as an entirety, an abandonment of any 


ete. Co. v. Great Southern Gas, 
ete:, Co.,. 126 Fed. 623, 61 CCA 359 
(four years); Federal Oil Co. v. West- 
ern Oil Co., 112 Fed. 373 [aff 121 Fed. 
674, 57 CCA 428] (eight months). 
Cal.—Herbert v. Graham, (A.) 237 


P58: 
Colo. eee Oil} ete... Co. Vv. 
pe ee 628 (four 


Orman, 19 Colo. 
years). 

Ind.—Gadbury v. Ohio, ete., Cons. 
Natural, etc., Gas Co., 162 Ind. 9, 67 
NE 259, 62 LRA 895 (two years); 
Michaels, v. Pontius, (A.) 137 NH 579 
(five or six years). 

N. Conkling v. Krandusky, 127 
App. Div. Mode LAIN XIS st 
_ Oh.—Tucker vy. Watts, 25 Oh. Cir. 
Ct. 320 (six years). 

Okl.—Strange vy. Hicks, 78 Okl, 1, 
188 P 347. 

Pa.—Calhoon vy. Neely, 201 Pa. 97, 
50 A 967 (nine years); Barnhart v. 
‘Lockwood, 152 Pa. 82. 25 A 237 
(eleven years); Cole v. Taylor, 8 Pa. 
Super. 19 (two years); Dale v. Smith, 
i7Pa. eDist,. & -Co.. 238. 

Tenn.—Charleston, S. C., Min., etc., 
Co. v. American Agricultural Chem- 
ical Co., 126 Tenn. 18, 150 SW 11438, 
1146 [quot Cyc]. 

W. Va.—Parish Fork Oil Co. v. 
Bl We. Va. 583, 


Bridgewater Gas Co., 
42 SE 655, 59 LRA 566 (eighteen 
months); Crawford v. Ritchey, 43 
W. Va. 252, 27 SE 220 (seven years). 

88. Waiver and estoprel as to for- 
feiture generally see supra §§ 704, 


ae 
89. Texas Co. v. Curry, 

A.) 229 SW 643. 

fa] Tiustration.—A lessor, who 
expressly repudiates the lease and 
forbids any development of the tract, 
is not in a position to invoke against 
the lessee as ground for cancellation 
the theory of abandonment by lessee. 
Texas Co. v. Curry, (Tex. Civ. A.) 229 
SW 643 


(Tex. Civ. 


90. Bay State Petroleum Co. v. 
Penn Lubricating Co., 87 SW 1102, 
(27, Kyi 1133. 

Generally see Abandonment 


91, 

20. 

Abandonment as ground for cancel- 
lation of lease see supra § 713. 

92. Miller v. Union Gas, etc., Co., 
295 Fed. 27; Collins v. Mount Pleas- 
ant Oil, ete. Co., 85 Kan. 488, 118 
P 54, 38 LRANS 134; Petitt v. Dou- 
blesO" Oil Cor, 82 Oko 1359198) P 616: 
Cox” v. Sinclair Gulf Oil Co., :(Tex. 
A.) 265 SW 196; Wisconsin- 
Moxa Oilscon ye welutteray Gc lex. Civ. 
A.) 258 SW 265; Jacobs v. Robinson, 
(Tex, Civ. A.) 241 SW 241. 

, 98 Harris v. Riggs, 63 Ind. A. 201, 
112 NE 36; Rawlings v. Armel, 70 
Kan, 778, 79 P 688. See also Logan 
Natural Gas, etc., Co. v. Great South- 
ern Gas, etc. Co., 126 Fed. 6238, 61 


CCA 359 (holding that the fact that 
under the provision of an oil and gas 
lease the lessee issued to the lessor 
“first mortgage bonds” for a certain 
amount per acre, with interest pay- 
able from the net profits, reserving 
the right to cancel the same and 
abandon the lease, did not affect the 
right of the lessor to treat the lease 
as abandoned, although the bonds 
were not returned, but the lessor had 
received no payments and the bonds 
were nonnegotiable and of no valid- 
ity after the termination of the 
lease). : ; 

94. Jacobs v. Robinson, (Tex. Civ. 
A.) 241 SW 241, 

95. Harris v. Riggs, 63 Ind. A. 
112 NE 36; Conkling v. Kran- 
127 App Dive olOu, tla) NYS: 


fa] The new lease shows the les- 
scer’s intention to treat the first lease 
as annulled. Harris v. Riggs, 63 Ind. 
A. 201, 112 NE 36; Conkling v. Kran- 
dusky; 227) App... Div: -761,-1L2 NYSeil3. 

96. Martel v. Jennings-Heywood 
Oil Syndicate, 114 La. 351, 38 S 253; 
Petitt v. Double-O Oil Co., 82 Okl. 13, 
LISTE GLE: 

97. Martel v. Jennings-Heywood 
Oil Syndicate, 114 La. 351, 38 S 253. 

98. Miller v. Union Gas, etc., Co., 
295 Fed. 27; Douthitt v. Wheeler, 110 
Okl. 131, 236 P 408. 

[a] Bule avplied.—(1) An oil and 
gas lease provision for specific de- 
velopment by a well for every ten 
acres does not provide a basis for the 
division of the estate, for abandon- 
ment may occur at any time before 
the entire term of the contract has 
been fulfilled in respect to complete 
development of the entire estate, and, 
where the abandonment is complete, 
the entire tract, including that part 
on which wells were completed prior 
to abandonment, is returned to the 
true owner. Miller v. Union Gas, etc., 
Co., 295 Fed. 27. (2) Where a lease 
for five years, and as much longer as 
oil and gas or either was produced, 
covers one hundred acres, consist- 
ing of separate tracts of eighty 
acres and twenty acres and a pro- 
ducing well is completed on a twenty- 
acre tract, by assignee of lease on 
such tract, separate leases are not 
created, but on failure to comply 
with lease as to the eighty-acre tract, 
abandonment of the wells on twenty- 
acre tract operates as abandonment 
of lease as to eighty-acre_ tract. 
Douthitt v. Wheeler, 110 Okl. 131, 
236 P 408. 

99. O’Neil v. Sun Co., 58 Tex. Civ. 
A. 167, 123 SW 172. 

1. Rights as to: 

Fixtures generally see Fixtures 26 

C. J2ap) 649. 

Improvements generally see Improve- 


3 usually control in determining the rights 
and liabilities of the parties in respect of improve- 
ments placed on the property under an oil and gas 
lease, such as in regard to the right to compensa- 
tion for the improvements,‘ unless they are placed 
on the premises under a lease which is invalid and 
of which the lessee had knowledge at the time.® 
A junior lessee who is defeated in his claim to the 
property is entitled to compensation, from the senior 
lessee, for work done and improvements made in 
good faith, which are beneficial to, and are used 
by, the senior lessee;® but not for drilling and other 
improvements which result in no. benefit~to the 


ments 31 C. J. p 305. 

2. See generally Landlord 
Tenant §§ 817-853. 

3. See supra §§ 620, 621. 

4. Loeb v. Conley, 160 Ky. 91, 169 
SW 575, AnnCas1916B 49; Maple City 
Oil, ete., Co. v. Charlton, 3 OntWN 
1629, 22 OntWR 882, 7 DomLR 345. 
See generally Landlord and Tenant 
§§ 834-853. 

[a] Improvements not made in 
good faith.—Where a lessee of land 
covered by a prior lease has actual 
notice of the assertion of the prior 
lessee’s claim and of the existence 
of the lease, and the lessor has ten- 
dered him the money paid for the 
lease, before he has expended any 
money in improvements, he is not 
entitled to compensation for expend- 
itures increasing the vendible value 
of the land. Loeb v. Conley, 160 Ky. 
91, 169 SW 575, AnnCas1916B 49. 

5. Pittsburgh, etc. Gas Co. v. 
Pentress Gas Co., 84 W. Va. 449, 100 
SE, 296.7, ALR -901. 

fa] Rule applied.—One entering 
upon land under an oil lease, with 
full knowledge of the facts rendering 
it invalid, and producing oil there- 
from, and sued for value of oil sold 
by the party having the superior 
right, is not entitled to any deduc- 
tion from such value because of ex- 
penditures in producing and market- 
ing such oil. Pittsburgh, etc, Gas 
Co. v. Pentress Gas Co., 84 W. Va. 
449, 100 SE 296, 7 ALR 901. 

6. Guffey _v. Smith, 237 U. S. 101, 
35 ar 526, 59 L. ed. 856; Maple City 
ot Covtiiv. Charlton, 3 OntWN 
22 OntWR 882, 7 DomLR 345. 
Tlustration.— Where plaintiffs 
are entitled by reason of a prior “oil 


and 


lease’ to enter upon and prospect 
for oil and gas upon land subse- 
quently leased to defendants and 


upon which defendants have already 
done work and made improvements, 
if plaintiffs wish to take the benefit 
of this work done and improvements 
made, defendant is entitled to com- 
pensation therefor. Maple City Oil, 


etc., Co. v. Charlton, 3 OntWN 1629, 
22 OntWR 882, 7 DomLR 345. 
[b] Rule applied.—The cost of 


improvements and operations under 
an oil lease while ignorant of an 
earlier recorded lease should be de- 
ducted when lessees are required to 
account to holders of earlier lease as 
to oil sold, but no reduction should 
be made for expenses after knowl- 
edge of prior lease. Guffey v. Smith, 
237 U.S. 120, 35 SCt 532, 59 L. ed. 
866 [rev 202 Fed, 106, 120 CCA 4361; 
Guffey v. Smith, 237 U. S. 101, 35 
SCt 526, 59 L. ed. 856. 

268 Fed, 


ae Raydure v. Lindley, 
[a] Thus, notwithstanding a stat- 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


. 


vases 


ee 


§§ 726-727] 


Right to operate existing well.® 


manner of its operation.!® 


[§ 727] (2) Ownership and Right of Removal.1+ 

s a general rule the casing in a well, the derrick, 
machinery, and other appliances and improvements 
which are placed on the leased premises by the 
lessee for use in drilling and operating the well, 
and which can be removed by him without -serious 
injury to the property, are his personal property 
and ordinarily may be removed by him during the 
term of the lease or within a reasonable time there- 
after;1* and if they are not removed during the 
term or within a reasonable time after its expira- 
tion, they become the property of the owner of 
Under some leases this right of removal 
is expressly given by the provisions of the lease; 
and under some provisions the right of removal is 


the land.13 


ute allowing compensation for im- 
provements made in good faith by a 
defeated occupant, in an action by a 
senior against a junior lessee of oil 
lands, the defeated junior lessee will 
not be awarded compensation for 
drilling done after he forcibly took 
possession, where, because of evi- 
dence that, on account of the contro- 
versy and the junior lessee’s posses- 
sion, the senior lessee had lost a sale 
and thereby a then realizable profit 
many times the cost of drilling the 
wells, it was not clear that any net 
benefit to the senior lessee resulted 
from the junior lessee’s entire course 
of conduct, of which the drilling 
formed only one part, and all of 
which was to be considered in deter- 
mining the question of benefit. Ray- 
dure v. Lindley, 268 Fed. 338. 

8. Right to use of premises gen- 
poe. see supra § 678. 

Kemp v. Barr Gas Co., 103 Kan. 

595 UD P98 8e 

10. Kemp y. Barr Gas Co., supra. 

11. Generally see Improvements 
> a 13; Landlord and Tenant §§ 827-— 


" sta Kan.—Collins v. Mount Pleas- 
ant Oil ietc. Cor 485 isan. 4835 113 )P 
54, 38 LRANS 134. 

Oh.—-Siler v. Globe Window Glass 
Comme, eCire Cts 
Dec. 784. 

Okl.—Tyler v. Wilhite, 97 Okl. 159, 
2227 P_.99'F. 

Pa.—Robinson vy. Harrison, 237 Pa. 
618, 85 A 879; Shellar v. Shivers, 171 
Pa.1569,° 33 A 195. 

Tex.—Southwestern Oil, ete., Co. 
Ve sii ball “Oil, “ete seo. (Civ. Ae) 
224 SW 1111. 

W. Va.—Roberts v. Bettman, 45 W. 
Va. 143, 30 SE 95. 

fal A landlord who recovers the 
right to possession by an action of 
ejectment under an oil and gas lease 
does not thereby become the owner 
of the lessee’s tools and other per- 


sonal property left by him on the 
premises. Sattler v. Opperman, 14 
Pa. Super. 32. 

13. Shellar v. Shivers, 171 Pa. 569, 
33 A 95. 

fa] TIllustration.—A lessee cannot 


enter to remove casings from a dry 
well four years after the date of the 
termination of the lease, and five 
years and six months after the well 
had been completed and found to be 


of no use. Shellar v. Shivers, 171 Pa. 
560, 33 A 95. 

i4. U. S.—In re Midland Oil Co., 3 
Hee C201 he 


Ind.—Michaels v. Pontius, (A,) 
137 NE 579; Ohio Oil Co. v. Griest, 
30 Ind. A. 84, 65 NE 534. 

Kan.—Collins v. Mount Pleasant 
Oil, ete., Co., 85 Kan. 483, 118 P 54, 
38 LRANS 134. 

La.—Standard Oil Co. 
141 La. 52, 74 S§ 627. 

Okl.—Tyler v. Wilhite, 97 Okl. 159, 


v. Barlow. 


Where the lessee 
is authorized to mine and operate for oil and gas 
without restriction, he has the right to operate a 
gas well existing on the premises at the time of the 
lease,® and is not liable for injury thereto by the 


Payers PTO) eA Os hess | 
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subject to certain modifications or conditions,'® such 
as a condition or agreement prohibiting the lessee 
from removing casing in case of abandonment,'® for 
a breach of which condition the lessee may be held 
liable in damages to the lessor.'* 


It has been held 


that the lessee may be prevented from removing the 


authorizes it.?+ 


222 P 997; Sanders v. Davis, 79 Okl. 
Zdoy Loz P 694; Rennie v. Red Star 
On. CoH 78 Okl. 208, 190 P 391. 
30 Pittsb 
LeeaNS 205 [aft 14 Pa. Super. 321. 
fal Right to go on premises for 
removal. Where, under the terms of 
the lease, the right is reserved by 
the lessee to remove at any time the 
property and improvements placed on 
the leased premises, he has the same 
right to go on the leased premises 
for the purpose of removing this 
property which he had in the first 
instance in going on the property for 
the purpose of developing the same 
under the lease, provided he acts 
within a reasonable time. Sanders v. 
Davis, 79 Okl. 253, 192 P 694. 

fb] Tlustration——A lessee who 
has acauired leasehold rights in oil 
and gas lands for the purpose of 
drilling and operating oil has_ the 
right to remove his machinery from 
the leased premises under an express 
covenant to that effect, irrespective 
of any controversy as to whether 
there is a legal right to abandon the 
lease by reason of an alleged failure 
on the part of the lessee to complete 
the work of development and operat- 
ing. Patterson v. Hausbeck, 8 Pa. 
Super. 36. 

[ce] A reasonable time for removal 
has been held to include eight 
months after abandonment. Stand- 
ard Oil Co. v. 
S 627. 


15. Johnson y. Hinkel, 29 Cal. A.} 
78, 154 P 487; Ohio Oil Co. v. Griest, | 
30 Ind. A, 84, 65 NE 534; Shellar v.: 


Shivers, 171 Pa. 569, 33°A 95. 

fa] Illustration.—Where a lease 
for the privilege of drilling for gas 
gave the lessee the right to remove 
machinery or fixtures, but provided 
that, if he abandoned the lease while 
there was a well furnishing gas suf- 
ficient for the lessor’s residence on 
the premises, such well should be left 
in a condition to be used by the 
lessor, the lessee could not remove 
pipe, thereby cutting off the supply 
of gas to the residence, whether or 
not such pipe was personal property. 
Ohio Oil Co. v. Griest, 30 Ind. A, 84, 
65 NE 534. 

16. Johnson v. Hinkel, 29 Cal. A. 
78, 154 P 487. 

[a] Validity of agreement. — A 
lease of supposed oil lands, providing 
that the lessee should not remove 
the casing from wells or plug them 
without the written consent of the 
owner upon abandonment is not void 
under St. (1903) p 399, requiring that 
upon abandonment of any oil well the 
owner shall withdraw the casing and 
fill up the well. Johnson y. Hinkel, 
29 Cal. A. 78, 154 BP 487; 

17. Johnson v. Hinkel, supra. 

fa] Measure of damages. — (1) 
Where an oil well is sunk in barren 


and desert land, valueless except for. 


Barlow, 141 La. 52, 74: 


| moved the casing therefrom. 


casing, where, under the circumstances, it would be 
inequitable for him to remove it, as against a person 
entitled to complete the well.'® 
wrongfully prevents the lessee from removing his 
property as he is entitled to do under the terms of 
his lease, he may bring an action for its recovery ;*° 
or he may sue for an injunction to prevent inter- 
ference by the lessor with such removal.”° 

On forfeiture by a decree of court the lessee has 
the right to remove his machinery, etc., where the 
judgment is silent as to such removal and the lease 
But the court, on declaring a for- 
feiture of a lease for failure of. the lessee to put 
down the required number of wells, may refuse to 
allow the lessee to remove the casings from the 


But if the lessor 


its oil contents and such land con- 
tains no oil, the only damage suffered 
by the lessor through the lessee’s 
breach of agreement not to remove 
casing from a well upon abandonment 
is the value of the casing when re- 
moved. Johnson v. Hinkel, 29 Cal. A 
78, 154 P 487. (2) The damages suf- 
fered by a lessor of oil lands for 
breach of the lessee’s agreement not 
to remove the casing from a ‘well 
which was necessary for the wells 
further and proper operation was ah 
amount which would compensate the 
lessor for all injury caused by the 


removal, or which «might result. 
Johnson vy. Hinkel, supra. 
fb]. Executive ‘proclamation not 


affecting right.—(1) A proclamation 
of the president of the United States 
withdrawing mineral lands from 
entry, issued after an oil company 
entered upon part of such lands as 
lessee from the occupant and re- 
moved casing from a well, in contra- 
vention of the lease, does not affeet 
the right of the lessor to recover for 
such removal. Johnson v. Hinkel,’ 29 
Cal, A, 78,'154 P.48%. -(2):The:valid- 
ity of a proclamation of the ‘president 
of the United States withdrawing 
mineral lands from entry ‘cannot be 
litigated in such an action by the 
fessor. Johnson y. Hinkel, supra. 

Recovery of damages generally see 
supra §§ 716,717... 


18. Southwestern Oil. ete. Co. v. 
Kimball ‘Oil. ete., Co.,. (Tex. Civ. A.) 
224 SW.1111; 

fa] Tllustration.—Where defenda- 


ants began drilling a well under & 
lease which gave plaintiffs the right 
to complete the well if .defendants 
should not drill to a stated depth, 
plaintiff, on defendant’s refusal to 
drill ‘to that »depth, can have. en- 


joined the removal of the casing from 


the well by defendant, although it 
belongs to defendant, since the re- 
moval of the casing under ‘the act 
of the thirty-sixth legislature, pro- 
hibiting the withdrawal of casing 
without the consent of the railway 
commission, and the rule of the com- 
mission, requiring wells to be 
plugged when casing was withdrawn, 
would-deprive plaintiff of its right 
to complete the well if defendant re- 
South- 
western Oil, etc., Co. v. Kimball 
Oil, ete., Co., (Tex. Civ. A.) 224 SW 


aeiotet 
Tyler v. Wilhite, 97 OkI. 159, 


hoe 

222 P 997; Sattler v..Opperman, 30 
PittsbLegJNS (Pa:) 205. 

97 ‘ORW 159, 

Red Star Oil Co., 


20. Tyler v. Wilhite, 
222 P 997; Rennie v. 
78 OKI, .208, 190 P39. 


Tn junction generally see supra 
21. In re Midland Oil Co., 3 F., 
(2d) 112. 

Forfeiture generally 


see supra 


§§ 694-708. 


1102 [40 C.J.] 
wells that were put down, where such casings can- 
not be removed without destroying the wells.*? 

[§ 728] p. Rents or Royalties**—(1) In General. 
The rights and liabilities of the parties in respect 
of the payment of rents or royalties under an oil 
or gas lease are governed by the terms of the lease 
as construed by the general rules of construction 
in connection with the surrounding facts and cir- 
cumstanees.2* If the lease contains a stipulation to 
pay a certain rental until a well is completed, or 
until the expiration of a certain fixed term, the 
lessee is bound to pay such rental, although he does 
not, within such term, enter on the land and com- 
plete such well,?® unless he is prevented from doing 
so by the lessor.2 But where a lease provides that 
it shall be null and void if a well is not completed 
within a designated period, unless the lessee shall 
thereafter pay a fixed rental for each specified pe- 
riod of delay, each payment to extend the time for 
completion of the well for such period and no longer, 
the periodical payment is only a condition precedent 
and necessary to maintain the vitality of the lease 
until a well is completed, and the agreement is not 
a covenant to pay a designated rental until the 
completion of a well.?7 A covenant to pay rent 


22. Powers v. Bridgeport Oil Co., 
238 Ill. 397, 87 NE 381. 
23. Cross references: oil, both before 


Mer seiyre for nonpayment see supra 
§ 698. 
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in the pipe line as royalty, the lessor 
remains the owner of that part of the 
and). after it is 
brought to the surface. 
goner Hst. v. Wichita County, 3 F. 


, ee Bee eS 


| [S§ 727-799 


after a fixed date for each piece of land on which 
wells had not been drilled and operated is not 
affected by extensions of the time in which drilling 
might be commenced;?® and under some leases a 
failure to drill within the time prescribed imposes 
liability for rent for the full term of the lease, 
although wells are subsequently drilled.® 

Independent covenants. An agreement for com- 
pensation for a total failure to operate is an inde- 
pendent covenant from that providing for payments 
for periodic postponements.*? So also, a covenant 
to pay a certain sum, if a well is not sunk within a 
certain time, and a covenant to furnish gas for the 
lessor’s dwelling, are independent, and a failure to 
perform the first will not prevent enforcement of 
the second.*t A covenant as to free gas is independ- 
ent of a covenant as to the time of drilling and 
delay rentals.2* A payment of delay rentals does 
not bar a recovery for a breach of other independent 
covenants.*? 

[§ 729] (2) Amount.** The terms of the lease, 
as construed in the light of the surrounding cir- 
cumstances, also govern as to the nature and amount 
of the rents or royalties payable by the lessee in a 
particular case,*° and as to the basis for computing 

[a], Rent not recoverable. — A 
lease, the only penalty of which for 
failure to drill any location within 


a specified time is a forfeiture of 
the lessee’s rights, cannot be en- 


W. T. Wag- 


Liability of assignee see infra § 742. 
Rent in general see Landlord and 

Tenant §§ 1037-1051. 

Rent or royalty under mining leases 
in general see supra §§ 632-650. 
ae of grantee of land see infra 

§ 3. 

Time of payment of option rentals 

see supra § 690. 

. U. S.—Richardson v. Western 
Oil, etc., Co., 3 F. (2d) 403. 

Cal.—Pellissier v. Pan-American 
Petroleum Co., 62 Cal. A, 548, 217 P 
570; Coalinga Pac,- Oil, ete., Co. v. 
Associated Oil Co., 16 Cal. A. 361, 
Ti6 PY L107; 

Ind.—Ohio Oil Co. v. Burch, 71 Ind. 
A. 313, 124 NE 781; Stahl v. Illinois 
Oil Co., 45 Ind. A. 211, 90 NE 632. 

Kan.—Butler v. Iola, 100 Kan. 111, 
163 P 652; Culbertson y. Iola Port- 
land Cement Co.,.87 Kan. 529, 125 P 
81, AnnCas1914A 610; Mathes v. Shaw 
Oil Co... 80, Kans 181,101 P 998; 

La.—Barnhart v. Gulf Refining Co., 
105 S 602. 

Oh.—Diehl v. Ohio Oil Co., 12 Oh. 
Cire CtIN.'S.539, 30 OhrCir (Cte 750: 

Pa,—Johnstown, ete., R. Co. vy. Eg- 
bert, 152 Pa. 53,:25 A 151. 

Tex.—Magnolia Petroleum Co. v. 
King, (Civ. A.) 271 SW 201; Empire 
Gas, ete., Co. v. Pendar, (Civ. A.) 244 
Sw 184. 

W. Va.—Prichard v. Freeland Oil 
Co., 80 W,. Va. 787, 98 SE 871; Locke 
v. Russell, 75 W. Va. 602, 84 SE 948; 
Pritchard v. Freeland Oil Co., 75 W. 
Va. 450, 84 SE 945, LRA1915D 1186. 

fal Construed in light of circum- 
stance and purposes.—A contract 
granting to a party thereto all the 
oil and gas in and under the land of 
the adverse party, and stipulating 
that the grantee shall pay stipulated 
rentals while gas is transported or 
used off the premises, must be con- 
strued in the light of the surrounding 
circumstances and the purpose to be 
attained, and, where the party has 
completed wells which produce gas 
in great quantities, he: may not re- 
fuse to transport the same for the 
sole purpose of wrongfully evading 
the payment of the rentals. Pitts- 
burg-Columbia Oil, ete. Co. 
Broyles, 46 Ind. A, 3, 91 NE 754. 

[b] Lessor as owner of royalty 
ore.—Under an oil lease requiring the 
lessee to deliver one eighth of all 
oil produced and saved to the lessor 


(2d) 962. 

[ec] Consideration for execution of 
lease.—Where an oil lease provides 
for a cash consideration on lessee’s 
approval of title, and for the giving 
of four notes, after execution of the 
contract and approval of the title, the 
lessee becomes bound to pay such 
sum of money and to execute the 
notes, and, on his failure to do either, 
lessor is entitled to recover judg- 
ment for such sums. Empire Gas, 
eto, Cody. pmendar) |) (lex. Civs -As) 
244 SW 184. 

[d] Where the right of possession 
for operating purposes has’ been ac- 
quired by a successful search for the 
product, the lessee becomes answer- 
able for the stipulated rental accord- 
ing to the terms of the agreement, 
and is relieved of that liability only 
by showing payment or notice to the 
lessor, either written or verbal, of 
abandonment. Wilson v. Philadel- 
phia Co., 210 Pa. 484, 60 A 149. 

25. Indianapolis Gas Co. v. Rayle, 
36 Ind. A. 706, 76 NE 176; Indian- 
apolis Gas Co. v. Pierce, 86 Ind, A. 
573, 76 NE 173; Kokomo Natural Gas, 
etc., Co. v. Albright, 18 Ind. A. 151, 
47 NE 682; Suge v. Williams, 191 Ky, 
188, 229 SW 72; Lawson v. Kirchner, 
50 W. Va. 344, 40 SE 344. 


e oo Keen vy. Logan, 147 La. 80, 84 
27. Dill v. Fraze, (Ind. A.) 77 NE 


1147; Van Etten v. Kelly, 66 Oh. St. 
605, 64 NE 560; North American Oil, 
ete: Co. va bnumm, 64 -Ohy Cin st. 
309; Hastern Oil Co. v. Smith, 80 Okl. 
20%, 196 RP. W3s Haysiove Morest, Oj 
Co., 213 Pa. 556, 62 A 1072; Glasgow 
v. Chartiers Gas Co., 152 Pa. 48, 25 
A 232. See also Smith v. South Penn 
Oil Co., 59 -W.. Var) 204,538 SH 152 
(holding that, where a lease provides 
for the completion of a well by a 
time fixed, and that the lease shall 
become void at the expiration of that 
time unless the lessee pays a certain 
sum quarterly in advance for each 
three months thereafter that the 
completion is delayed, if one unpro- 
ductive well is drilled and commuta- 
tion money paid until the completion 
thereof, and the lessee is permitted 
to drill another without further pay- 
ment, and without notice that com- 
pensation will be demanded for such 
further use in satisfaction, none can 
be recovered). 


forced by lessors against lessee, to 
recover rental stipulated to be paid 
by the lessee to keep the grant alive. 
Kansas City Oil, ete., Co. v. Irick, 
60 Ind. A. 246, 110 NE 566; Eastern 
Oil Co. v. Smith, 80 Okl. 207, 195 P 


773. 

28. Rawlings v. Armel, 70 Kan. 
778, 79 P 683. 

29. Kinney v. Varnes, 116 Kan. 


538, 227 P 377. 

30. Hefner v. Light, etc.,.Co:,, 77 
W. Va. 217, 87 SE 206 

31. Indiana Natural Gas, etc., Co. 
v. Hinton, 159 Ind. 398, 64 NE 224; 
Simpson v. Pittsburgh Plate Glass 
Co., 28 Ind. A, 3438, 62 NE 753. 

32. Indiana Natural Gas, etc., Co, 
Yap anlar 45 Ind. A. 613, 91 NIE 

33. Hefner v. Light, etce., Co., 77 
W. Va. 217, 87 SE 206. 

Recovery for breach in general see 
supra §§ 716-718. 

34 Under mining leases in gen- 
eral see supra. §§ 633-639. 

35. Rains v. Kentucky Oil Co., 200 
Ky. 480, 255 SW 121; Barton v. La- 
clede Oil, etc., Co., 27 Okl. 416, 112 


P 965; Addleman v. Manufacturers’ 
Light, ete. Co., 265 Pa. 585,100 7A 
446; Paxton v. Benedum-Trees Oil 


Co., 80 W. Va. 187, 94 SE 472; Jack- 
son v. Dulaney, 67 W. Va. 309, 67 
SE 795. 

[a] Gas royalties dependent on 
pressure of gas.—(1) Under a gas 
lease providing a graded scale of 
royalties based on a minute pressure, 
but silent as to the use of, or pay- 
ment for, gas while pressure is be- 
low the minimum, the lessor is not 
entitled to recover payment for gas 
produced below the minimum and 
marketed by the lessee, 
Manufacturers’ Light, ete., Co., 255 
Pa. 585, 100 A 446. (2) But it will 
be presumed, until the contrary is 
shown, that the pressure in the well 
continued as shown at the comple- 
tion thereof. Moore v. Ohio Valley 
Gas Co., 68 W. Va. 455, 60 SE 401. 

[b] Estoppel.—When a lease is 
given for the purpose of mining and 
operating for oil in consideration of 


Addleman vy. 


.one fifth of one eighth of all the oil 


produced as royalty, and in an order 
executed by all the interested par- 
ties, fixing their relative interests in 
the oil produced, the lessor agrees to 
accept one fifth of one sixteenth, and 


for later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


uy 


y 


“As 


(9729) 


such amount.?é 


amount of oil.°? 


tation and distribution.** 


of safety.*® 


directs the delivery to him of that 
amount as his portion, he will be 
estopped to claim more than that 
amount as against the parties to such 
agreement and those acquiring an 
interest in the lease subsequently 
thereto. Headley v. Hoopengarner, 
60 W. Va. 626, 55 SE 744. 

36. Cruce v. Pierce Oil Corp., 279 
Fed. 728; Wemple v. Producers’ Oil 
Co.. 145 La. 1031, 83 S 232; Jackson 
v. Dulaney, 67 W. Va. 309. 67 SE 795. 

fal On gasoline and heavier con- 
stituents.— Where an ordinary oil and 
gas lease entitles the operating lessee 
to all oil produced and saved on the 
premises, less one-eighth reserved to 
lessor, and contains the usual provi- 
Sions as to gas and water, and lessee 
uses a vacuum pump process resolv- 
ing lighter constituents of crude oil 
into vapor, which is brought up by 
gas to casing-head, and there precipi- 
tated into gasoline, and the heavier 
constituents are brought up at the 
same time, lessee is liable for the 
same royalty on the gasoline as that 
on heavier constituents, unless he 
shows that gasoline involves greater 
expense and less proportional profit 
than products of such heavier con- 
stituents. Wemple v. Producers’ Oil 
Co., 145 La. 1031, 83 S 232. 

87. Nathan v. Porter, 36 Cal. A. 
3656, 172. P) 120. 

“Net proceeds” defined in general 
see [29 Cyc 672]. 

38. Pittsburg-Columbia Oil. etce.. 
Co. v. Broyles, 46 Ind. A. 3. 91 NE 
754; Livingston Oil Corp. v. Wag- 
goner, (Tex. Civ. A.) 273 SW 903; 
Munger v. Waggoner, (Tex. Civ. A.) 
260 SW 696. 

[a] Free oil to lessee for opvera- 
tion.—Where the contract provides 
that lessor is to have delivery and 
credit for one eighth of oil produced 
on premises, with the right to lessee 
to use oil free of cost for operations, 
lessee is authorized to pump crude 
oil to a refinery in which neither 
party has an,interest and receive in 
exchange fuel oil which is more eco- 
nomical for operating; and, where the 
lessor collects pay for one eighth of 
all crude oil produced, lessee is en- 
titled to recover the value of one 
eighth of the oil used in such opera- 
tions. Munger v. Waggoner, (Tex. 
Civ. A.) 260 SW 696. 

39. Wichman vy. Ft. Orange Oil 
Co., 6 OhS&CP 540, 4 OhNP 407; 
Brushwood Dey. Co. v. Hickey, (Pa.) 
16 A 70, 

[a] Stipulations as to different 

. wells.—(1) Under a stipulation that 
a certain sum is to be paid the 
lessor for the first well drilled if it 
produces a specified amount of oil, 
and an additional sum if a second 
well is put down and it produces in 


The amount of the rent or royalty 
may be a certain per cent or proportion of the. net 
proceeds or net profits,®’ or of the oil produced,*® 
or a certain sum for each well producing a specified 
The rent or royalty on a gas well 
may be a stipulated sum for each well,*® or a cer- 
tain proportion of the gas produced,*! based on the 
market price of the gas at the well side,*? unless 
there is no market price at the well, in which case it 
is based on market value at the nearest place where 
there is a market price, less the cost’ of transpor- 
In computing the amount 
of payment in kind, if a loss in the oil or gas 
produced has been sustained through the fault of 
lessee, such loss must fall on the lessee, and cannot 
be deducted in computing the lessor’s proportion.** 
Where the oil from the lessor’s well is commingled 
with oil from other wells, the lessor is not entitled 
to royalties on all of the oil so commingled, where 
the approximate output of each well is known, and 
full justice can be done by giving him royalties | 
on the approximate output of his well, plus a margin 
Where the lessor’s royalties are paid 


MINES AND MINERALS 


in determining 


casing-head gas 


like manner, the lessee is bound for 
the payment on the second well pro- 
ducing such amount, although th 


first well fails. Wichmann vy. Ft. 
Orange Oil Co., 6 OhS&CP 540, 4 
OHNP 407. (2) Under a stipulation 


in an oil lease that if the first well 
produced ten barrels of oil daily for 
thirty days the lessor shall receive 
therefor five hundred dollars, and if 
the second well shall produce fifteen 
barrels “in like manner’ the lessor 
shall be paid “the further sum” of 
a thousand dollars, with the subse- 
quent explanation that in no case 
shall more than five hundred dollars 
be paid for the first well, the lessee 
is bound for the payment on the 
second well which produces fifteen 
barrels daily, although the first well 
produces nothing. Brushwood Dev. 
Co. v. Hickey, (Pa.) 16 A 70. 

40. Pittsburg-Columbia Oil, ete., 
Co. v. Broyles, 46 Ind. A. 3, 91 NE 
754. 

41. Rains v. Kentucky Oil Co., 200 
Ky. 480, 255 SW 121. 

42. Rains v. Kentucky Oil Co., 


supra. 

43. Clear Creek Oil, 
Ley ealt abi 165 Ark. 

0. 

44, Davenport v. Schoenfelt, 
Ky. 2384, 229 SW 1043. 

{a] Thus, where a defective oil 
tank, from which oil had escaped, 
had been furnished by lessee, the loss 
should fall on lessee, and not on 
lessor, who, under the lease, was en- 
titled to one eighth of oil produced, 
Davenport v. Schoenfelt, 191 Ky. 234, 
229 SW 1043. 

45. Cruce v. Pierce Oil Corp., 279 
Fed. 728; Russell v. Producers’ Oil 
Co., 146 La. 481, 88 S 773. 

{al Construction governed by cus- 
tom.—The universal custom in an 
oil field of connecting several wells, 
which were relatively small pro- 
ducers, to one storage tank, instead 
of constructing a separate tank for 
each well, as the result of which the 
production of each well could not 
be measured, but only the aggregate 
production, shows that an oil lease, 
which was ambiguous as to whether 
the maximum royalty rate was pay- 
able only in the event each well pro- 
duced more than the stated quantity 
or whether a lesser rate was payable 
only if each well produced less than 
the stated quantity, should be given 
the former construction. Cruce vy. 
Pierce Oil Corp., 279 Fed. 728. 

46. Russell v. Producers’ Oil Co., 
146 La. 481, 83 S 773. 

47. Russell v. Producers’ Oil Co., 
supra.. 

48. “Casing-head gas” defined see 
supra § 19. 

49. Gilbreath v. States Oil Cornp., 


ete, Cowie 
303, 264 SW 


191 
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t 
by mistake to another lessor, in recovering such 
royalties the lessor is entitled to receive, not the 
market value of the oil at the time judgment is 
rendered, but its value as determined by the price 
received therefor by the other lessor;*® and in addi- 
tion thereto he is entitled to interest from the time 
a judicial demand for royalties was made.** 

Casing-head gas*® or gasoline derived therefrom 
are a part of the oil and in the absence of a pro- 
vision to the contrary should be considered as such 
in computing the rental or royalty on oil,*® but not 


the payment of rental for a gas 


' well.5° The fact that the production of oil is largely 
inereased by use of a vacuum by a purchaser of 


from the lessee does not deprive 


the lessor of the right under the lease to one eighth 
of such gas as a constituent of oil, as it is ineum- 
bent on such purchaser to use all legitimate means 
of getting all oil possible from the well.** 

Minimum rental or royalty.°? 
and gas leases provision is made for a fixed mini- 
mum rental or royalty,°? until the well ceases to 


Under some oil 


°4 BF, (2d) 232, 235; Twin Hills Gaso- 
line Co. v. Bradford Oil Corp., 264 
ed. 440; Pautler v. Franchot, 108 
Okl. 1380, 235 P 209; Livingston Oil 
Corp. v. Waggoner, (Tex. Civ. A.) 
273 SW 903. But see Mussellem v. 
Magnolia Petroleum Co., 107 Okl. 183, 
231 P 526 (holding that the lessor 
was not entitled to a share of lessee’s 
net profits from a sale of commer- 
cial gasoline distilled from casing- 
head gas from wells on lessor’s land 
under a clause providing for delivery 
of one eighth of all oil produced or 
saved on premises, and under further 
clause agreeing to pay lessor fifty 
dollars per year for gas produced 
from an oil well and used off prem- 
ises for time during which such gas 
shall be so used). 

“Tt makes no difference that it is 
brought up in the form of vapor, or 
is extracted by artificial means. It 
forms the most important element of 
petroleum oil, and, as such, the lessee 
should be required to pay therefor; 
otherwise, he would be receiving a 
very valuable product without giving 


anything in return therefore.” Gil- 
breath v. States Oil Corp., supra. 
fa] Rule applied.— Where the 


lease specificaliy provides for royal- 
ties on oil products from oil wells 
and royalties on gas produced from 
gas wells, and a stipulated price for 
gas produced from oil wells, the lat- 
ter provision is sufficiently broad to 
cover rights of lessor in casing-head 
gas coming from oil wells. Pautler 
v. Franchot, 108 Okl. 130, 235 P 209. 

50. Twin Hills Gasoline Co. v. 
Bradford Oil Corp., 264 Fed. 440; 
Locke v. Russell, 75 W. Va. 602, 84 
SE 948. 

[a] Thus, where the lease pro- 
vides that the lessee shall pay two 
hundred dollars per annum on each 
gas-producing well, and that the les- 
see should have the right to use 


casing-head gas for the purpose of 
operating the wells, ‘“casing-head 
gas,” will not make a well a “gas 


so as to entitle the lessor to 
hundred dollars per annum. 
Twin Hills Gasoline Co. v. Bradford 
Oil Corp., 264 Fed. 440. 

[b] Converting oil into gasoline. 
—The act of the lessee in converting 
a part of the oil which previously 
had been wasted into gasoline does 
not convert an oil well into a gas 
well so as to render him liable for 
gas well rental. Locke v. Russell, 
75 W. Va. 602, 84 SE 948. 


51. Livingston Oil Corp. v. Wag- 
goner, (Tex. Civ. A.) 273 SW 903. 
52. Under mining leases generally 


see supra §§ 636-638. 

53. Gilbert v. Bolds, 62 Ind. A. 
595, 113 NE 379; Byrd v. Anderson, 
207 Ky. 317, 269 SW 323. 
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produce an appreciable quantity of oil or gas.°* 

[§ 730] (8) Time from or for Which Rent or 
The time from or for which 
rent or royalty is payable under an oil or gas lease 
is governed by the terms of the lease;°® and if the 
right to such rent or royalty depends upon the hap- 
pening of a contingency, it does not become abso- 
lute until such contingency happens.°* 
leases the payment of rentals does not commence 
until after the expiration of a specified period.°* 
Under some leases rent or royalty is payable only 
from the time of discovery of gas or oil in paying 
quantities,°® and only so long as gas or oil is pro- 
duced in such quantities,°° or so long as the wells 
are operated ;°! or rent is payable until the royalties 
equal the amount of the stipulated rent.°? 

After the expiration or ter- 


Royalty Payable.°® 


After termination. 


{al Validity.—A stipulation for a 
fixed minimum rental in a lease for 
gas and oil land is not invalid by 
reason of the right which the lessor 
has for damages for breach of de- 
velopment covenants or for annul- 
ment of lease for failure reasonably 
to develop the property. Gilbert v. 
Bolds, 62 Ind. A. 595, 113 NE 379. 

54. Byrd v. Anderson, 207 Ky. 317, 
269 SW 323. 

55. Under mining leases in general 
see supra § 640. 

56. Ill—Gillespie v. Fulton Oil, 
etc., Co., 236 Ill. 188, 86 NE 219. 

Ind.—Indiana Natural Gas, ete., 
a vy. Harper, 50 Ind. A. 555, 98 NE 
43. 

Kan.—Binger v. Gas Belt Fuel Co., 
106 Kan, 320, 187 P 659. 

Okl.—McKee vy. Grimm, 57 Okl. 680, 
157 P 308; Cohn v. Clark, 48 Okl. 
500, 150 P 467, LRA1916B 686. 

Pa.—Shrader vy. T. W. Phillips Gas, 
etc., Co., 44 Pa. Super. 55. 

Tex.—Hall v. Roberts, (Civ. A.) 

228 SW 1008. 
_ [a], Continuation of liability.—(1) 
Where a gas lease permits lessee at 
any 'time ‘to reconvey his grant and 
avoid the lease, by retaining the lease 
the lessee keeps operative covenants 
therein requiring it to pay a yearly 
sum: in lieu of furnishing gas for 
lessor’s premises. Indiana Natural 
rate. «Co. v. Harper, 50-Ind. A. 
; 98 NE 743. (2) Under a lease 
providing that it shall cease to be 
effective if no well is begun within 
a certain time, unless a specified pe- 
riodical rent is paid in advance, and 
that the lessee may at any time bring 
the lease to an end by surrendering 
it and paying one dollar, where the 
lessee: commences the payment of 
rent he is liable therefor until he 
avails himself of the surrender priv- 
jilege. Farlow v. Frankson, 110 Kan. 
197, 208 P1299" 

{[b] Quarterly payments.—Where 
a gas lease provides that the rental 
named shall apply only to a well 
“from which gas is marketed,” and 
that the-rent named is “‘to be paid 
quarterly while marketed,” the lessee 
is not relieved from: paying rental 
during a summer quarter because he 
does not actually deliver gas to cus- 
tomers during that quarter, although 
he mines it and holds it in reserve in 
his lines and wells to await the in- 


creased consumption in colder 
weather. ‘Shrader v. T. W. Phillips 
Gas, ete., Co., 44 Pa. Super. 55. 

57. Cotherman v. Oriental Oil Co., 


(Tex. Civ. A.) 272 SW 616. 


58. Epperson v. Helbron, 145 Ark.. 


566, 225 SW 345, 15 ALR 597; Gil- 
lespie vy. Fulton Oil, etc., Co., 236 
Ih, 188, 86: NE 219; Indiana Natural 
Gas, etc., Cory. Stewart, 45 Ind. A, 
554, 90 NE 384. 

[a] Tlustrations.—(1) Where the 
lease required the lessee to drill a 
test well within twelve months, and 
provided that, in case no well was 
completed within that time, he 
should pay a rental of a specified 


ithe average. 


Brick, 


‘royalties on oil 


‘well 
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Under some 


sum per acre “to be paid annually 
counting from the expiration of the 
said twelve months,” it did not re- 
quire the lessee to pay any rent 
until the expiration of the first year, 
and at that time, if no test well was 
completed, the rent commenced to 
accrue, ‘and, as the lease did not re- 
quire the payment of the rent in ad- 
vance, the lessee had all of the sec- 
ond year in which to pay rent. Gil- 
lespie v. Fulton Oil, etc., Co., 236 Ill. 
188, 86 NE 219. (Q) An oil lease pro- 
viding that all rights thereunder 
shall cease if drilling is not com- 
menced within a year unless lessee 
elects to continue lease in force by 
paying annual rental of thirty-five 
dollars does not entitle lessor to 
thirty-five dollars rental for first 
year. Sullivent v. Clear Creek Oil, 
tC. Cort WSs Ark. 86% QL SW ges 

59. Roberts v. Ft. Wayne Gas Co., 
40 Ind, A. 528, 82 NE*558; Hennessy 
v. Junction Oil, ete., Co., 75 Okl. 220, 
182 P 666; Cotherman v. Oriental Oil 
Co., (Tex. Civ. A.) 272 SW 616. 

60. Roberts v. Ft. Wayne Gas Co., 
40 Ind. A. 528, 82 NE 558; Moherrsan 
v. Anthony, 103 Kan. 500, 175 P 676; 
Diehl v. Ohio Oil Co., 12 Oh. Cir. Ct. 
Nw: 539)..30) Oh; Cir, Ct 150: 

fa] Mlustration.— Where lessee 
agrees to give an annual bonus of 
fifty dollars for each oil well produc- 
ing ‘five or more barrels a day, the 
lessor cannot recover the bonus un- 
less he shows that production of a 
well is five or more barrels a day on 
Moherman y, Anthony, 
Kan. 600, 175 P 676; 

Dickey v. Coffeyville Vitrified 
ete:, Co., +87 Kan. 576,; 125 P 


74, 

[a] Rule applied.—Thus, where an 
oil lease provides for payment of 
produced and for 
penalty for failing to operate any 
the lessee is liable only for 
royalties as long as the wells are op- 


108 
61. 


‘erated, and after operation ceased, 


and until surrender of the lease, was 
liable only for the penalty for failure 
to operate. Dickey v. Coffeyville 


Vitrified Brick, etc., Co., 87 Kan. 576, 
125 P 74, 
62. Earlow v. Frankson, 110 Kan. 


197, 208 P 299; Myers v. Shertzer, 82 
Foams 12x05, 2b OS) PaOib. 

63. McKee y. Grimm, 57 Okl. 680, 
157 P 308; Cohn v. Clark, 48 Okl. 500, 
150 P 467, LRA1916B 686. 


64. See Landlord and Tenant §§ 
166-177, 1060. 

65. Title Ins., ete., Co. v. Amalga- 
mated Oil Co., 63 Cal. A, 29, 218 P 
71; Nesbit v. Godfrey, 155 Pa. 251, 
25 A. 621. , 

[a] Thus, where an oil and gas 


lease provides for the payment of a 
stipulated sum per year for each well 
from which gas is used off the prem- 
ises, and there is no apportionment 
provided for in case of the failure 
of the gas, when a new year is en- 
tered wpon, an obligation to pay for 
all that year arises, subject to any 
stipulated right to annul by reassign- 


For later. cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


SF; a 


[8§ 729-732. 


/ mination of the lease, in the absence of an extension 
or renewal, the lessor is not entitled to rents or 
royalties thereunder; -63 but as in ordinary leases 
where the lessee has "the privilege of an additional 
term,** if he holds over he will be liable for the 
specified rental for a similar term.® 
[§ 731] (4) Mode of Payment*’—(a) In General. 
Payment of the rent or royalties should be made 
in the mode specified or authorized by the lease ;®* 
and when so authorized payment may be made by 
check or draft®* or by payment in kind.®® 
less authorized by the lease an attempt to pay by 
mail is insufficient.?° 
[§ 732] (b) By Delivery of Gas or Oil to Lessor. 
Under some leases payment of the rent or royalties 
may be made in kind, that is, by the delivery of oil 
or gas, as the case may be, to the lessor.™+ 


But un- 


Such 


ment. Coulter v. Conemaugh Gas Co., 
14 Pa. Super. 553 [aff 30 PittsbLe¢g 
JNS 281]. 
66. Cross references: 
Amount and basis of payment see 
supra § 729. 
Payment of rents generally see Land- 
lord and Tenant §§ 1263-1288. 
Under option to develop or pay rent 
see supra § J 
67. Beatty Oil, etc., Co. v. Blan- 
ton, 245 Fed. 979; Coalinga Pac. Oil, 
etce., Co. v. Associated Oil Co., 16 Cal. 
A. 361, 116 P 1107; McNutt v. Whit- 


NEY wai LIZ Kyes ohB2,. e220 S Wrasse 
Spruill v. Lone Star Gas Co., (Tex. 
Civ. A.) 253 SW 599. 

68. Harvey v. Benmo Oil Co., 272 


Fed. 475; Beatty Oil, ete., Co. v. Blan- 
ton, 245 Fed. 979; Philadelphia Co. v. 
Renner, 222. Pa. 512, 71) A> 10567720 
LRANS 932; Friend v. Mallory, 52 
W. Va. 58, 438 SE 114. 

[a] Rule applied.—Where an oil 
lease provides for payment of rence 
by check or draft, it is no ground for 
forfeiture that a check sent has 
printed across its face ‘‘payable only 
through” a named clearing house, 
the check being perfectly good. 
Philadelphia Co. v. Renner, 222 Pa. 
512, 71 A 1056, 20 LRANS 932. 

69. See infra § 732. 

70. Hopkins v. Zeigler, 259 Fed. 
43, 170 CCA 43 [rev 258 Fed. 467]. 

{a] The mailing of a check which 
is not received by lessor because of 
incorrect addressing is not sufficient. 
Gillespie v. Bobo, 271 Fed. 641. 

71. Coalinga Pac. Oil, ete, Co. v. 
Associated Oil Co., 16 Cal. A. 361, 
116 P 1107; Seott v. Steinberger, 113 
Kan. 67, 213 P 646 

[a] At option of lessor.—Where 
the lease requires the lessee to pay 
as rent one sixth of the gross amount 
of oil produced or one sixth of the 
gross proceeds of the sale thereof, 
at the option of the lessor, to be ex- 
ercised when settlements are made, 
and the lessor gives no notice that 
it desires the royalty paid in kind, 
the lessee may sell all the oil as his 
own property, under a statute provid- 
ing that, where a party having the 
right of selection between alternative 
acts does not give notice of his selec- 
tion, the right of selection passes to 
the other party. Coalinga Pac. Oil, 
etc., Co. v. Associated Oil Co., 16 
Cal eAas 61d 62 Peay 

{[b] Valuation of oil or gas.— 


‘Under a lease providing that lessee 


‘shall deliver to the credit of lessor 
free of cost in the pipe lines to 
which he may connect his wells one 
eighth of all oil produced and saved 
on the ground, and shall pay the mar- 
ket price for it in cash if lessor shall 
so desire, and shall pay to lessor 
one eighth of all gas produced and’ 
marketed, the lessor-is entitled to re- 
ceive his share as measured into a 
pipe line which connected with the 
wells at the price or value of gas at- 
that place and not the price or value 
that was obtained for it at some dis- 
tant place on the pipe line to which- 


§ 732-733} 


delivery must be made in the quantity and manner 
prescribed by the lease,’* unless the lessor waives 
his rights by agreeing to accept settlement or de- 
livery in some other manner.”* If the lease provides 
that the delivery shall be made free of cost, no part 
of the expenses thereof are chargeable to the 
If the lessee fails or refuses to deliver 
oil or gas in compliance with the terms of the lease, 
it constitutes a conversion thereof.’ 

Free gas for domestic purposes. 
leases the lessor is entitled to free gas, for domestic 
purposes, to be furnished by the lessee, the extent 
of such right depending upon the terms of the par- 
Under such a stipulation the lessor 
is entitled to such quantity of gas as is reasonably 
necessary for domestic uses for purposes for which 
such gas is ordinarily used;’’ and the lessee is not 
relieved from this obligation because of the fact 
that it will be expensive to equip the well so as to 
permit the lessor to have such gas or to furnish 
him gas from other sources,’® or because of the 


lessor.‘4 


ticular lease.7® 


it was transported and sold. Scott 
v. Steinberger, 113 Kan. 67, 213 P 


646. 

Clark v. Slick Oil Co., 88 Okl. 
55, 211 P 496; Wolf v. Blackwell Oil, 
etc, (Co: 2% OK). 81, 186 Pu4s4. 
A well is not an “oil well,” 
within the meaning of a lease re- 
serving to the lessor one tenth of 
“all the oil and other minerals,” 
merely because gasoline is produced 
as a by-product of the gas. Wolf v. 
Blackwell Oil, etce., Co., 77 Okl. 81, 


186 P 484. 
Slick Oil Co., 88 Okl. 


73. Clark v. 
55, 211 P 496; Gillette v. Mitchell, 
by 


(Tex. Civ. A.) 214 SW 619. 

[a] Partial waiver.—Where, 
the terms of the lease, lessee agreed 
to deliver to the credit of lessor, free 
of cost, in the pipe line to which the 
lessee may connect the well or wells, 
the equal one-eighth part of all oil 
produced and saved from the leased 
premises and the lessor without en- 
tering into a written agreement, 
waived his right to have the oil de- 
livered in the pipe line, and accepted 
settlement for the oil as it came from 
the well or delivered in some other 
manner, this constituted an executed 
oral agreement as to only such oil as 
he had accepted settlement for, and 
by thus waiving one of the plain 
terms of the written contract lessor 
was not thereby precluded from de- 
manding delivery of all oil in the 
pipe line that he had not accepted 
settlement for. Clark v. Slick Oil 
Co., 88 Okl. 55, 211 P 496. 

74; Clark. vy. Slick Oil..Co., ;supra. 

fa] Thus, under a lease that pro- 
vides that the lessee will deliver one 
eighth of the oil to the lessor free 
of cost in the pipe line, no part of 
the expenses of storage or providing 
storage tanks to let “cut oil’ settle 
or be treated in order to make it 
marketable and acceptable to the pipe 
line, is chargeable to the lessor, it is 
incumbent upon the lessee to furnish 
such tanks to receive such oil. Clark 
v. Slick Oil Co., 88 Okl. 55, 211 P 496. 

75... Clark’! v.. Slick- Oil Co.; supra. 

76. Indiana Natural Gas, etc., Co. 
v. Stewart, 45 Ind. A. 554 90 NE 384; 
Doolittle v. Wilson, 116 Kan. 576, 
225 P9345; “Pittsburgh, ete. .Gas.Co. 
v. Nicholson, 87 W. Va. 540, 105 SE 
784, 12 ALR 1392; Harbert v. Hope 
Natural Gas Co., 76 W. Va. 207, 84 SE 
770, LRA1915E 570; Hall vy. Phila- 
delphia Co., 72 W. Va. 573, 78 SE 755. 

[a] Construction of particular 
lease——A clause in an ordinary gas 
lease, “To pipe gas to the house for 
domestic purposes as soon as well is 
completed,’ shows that the gas fur- 
nished thereunder was to be sup- 
plied without charge. Bellevue Gas, 
etc., Co. v. Pennel, 76 Kan. 785, 92 
P 1101, 


[40..C. J.—70] 
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nished.8? 


Under some 


[b] Purpose not included.—Lessee 
is not obliged to furnish gas for a 
dwelling house not referred to in the 
contract. Doolittle v. Wilson, 116 
Kan. 576, 227 P 345. , 

[ce] Source of supply.—The provi- 
sion in a stipulation that lessor shall 
have free gas for domestic uses that 
it shall be taken from wells drilled 
on leased land is not of the essence 
thereof, and the lessee may comply 
by furnishing gas in adequate quan- 
tities, and for the required time from 
any other source. Bassell v. West 
Virginia Cent. Gas Co., 86 W. Va. 198, 
108ASH116,) 12 ALR 13985 But see 
Harbert v. Hope Natural Gas Co., 76 
W. Va. 207, 84 SE 770, LRA1915E 
570 (lessor held not entitled to free 
gas from wells other than those on 
premises). 

{d] From gas well only.—Where 
the lease provides that if gas is 
found in any well or wells, the lessor 
is to have on demand sufficient gas 
for domestic purposes on such prem- 
ises free, and lessee is to have the 
remainder, together with all gas from 
oil wells, the lessor is not entitled 
to be supplied with gas otherwise 
than from producing gas wells, and 
no obligation to supply him with gas 
arises from its being found in oil 


wells. "Weaver v. Graham, 109 Kan. 
450, 199. P 924. G 
77. Pittsburgh, etc, “Gas Co. v 


Richardson, 84 W. Va. 413, 100 SH 
220, 9 ALR 86. 

{al he lessor is entitled (1) un- 
der a stipulation for ‘free gas for 
domestic purposes,” to gas for heat 
and light in his dwelling house, and 
for the maintenance of one light at 
such point as he might designate 
within the curtilage. Hall v. Phila- 
delphia Co., 72-W. Va. 573, 78 SH 755. 
(2). But he is entitled to maintain 
only an economic burner for light in 
the yard, where an open burner would 
be wasteful, although at the date 
of the lease the use of open burners 
was customary. Hall v. Philadel- 
phia Co., supra. 

Er OPittsbucen, Cte.e Gas eCOn ww 
Nicholson, 87 W. Va. 540, 105 SE 784, 
12 ALR 1392. 

79. Bassell v. West Virginia Cent. 
Gas Co., 86 W. Va. 198, 103 SE 116, 
12 ALR 1398. 

[a] Thus the unrestricted right 
of lessee to operate its lines and gas 
wells by means of compressors and 
pumps, and thus reduce gas pressure 
in portions of lines between wells 
and such compressors, by suction, to 
an extent destroying lessor’s stipu- 
lated supply of free gas for domestic 
purposes, does not. absolve. lessee 
from his obligation to continue or re- 
store such supply. Bassell v. West 
Virginia Cent. Gas Co., 86 W. Va. 
198, 103 SE 116, 12 ALR 1398. 
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| fact that he has a right to use certain appliances, 
which so reduce the pressure as to destroy the 
lessor’s supply.?® The lessor, however, must demand 
the gas and put himself in a position to receive’ 
it at or about the well,®° and if he does not do 
so, the lessee is not in default and the lessor is not 
entitled to recover the value of the gas to be fur- 
Under some leases, a stipulated rental 
may be paid in lieu of furnishing free gas for 
domestic purposes? 

[§ 733] (5) To Whom and by Whom Payable. 
Payment of the rent or royalties may be made to 
the lessor in person,®* or his successor in inter- 
est;°* or payment may be made to his authorized 
agent,®° and such a payment is effectual, even though 
the lessor refuses to accept it,°® or the agent fails 
to pay or eredit 1t to the lessor.* 
expressly agree in the lease as to whom payment 
may be made, a payment or tender to such person 
is as effectual as if made to the lessor in person,** 
as where, in accordance with the terms of the lease, 


If the parties 


80. Lewis v. United Natural Gas 
Co., 75 Pa. Super. 44. 

81. Lewis v. United Natural Gas 
Co., supra. 

82. Indiana Natural Gas, ete., Co. 
v. Stewart, 45 Ind. A. 554, 90 NE 384; 
Scott v. La Fayette Gas Co., 42 Ind. 
A. 614, 86 NE 495. 

fa] Construction of provision.—A 
stipulation that lessor shall have free 
gas to light and heat dwellings on 
the premises, or, in lieu thereof, the 
sum of twenty dollars yearly, in ad- 
vance, is entitled to the benefit of 
such stipulation, although no dwell- 
ing is maintained on the premises. 
Indiana Natural Gas, ete, Co. vy. 
Stewart, 45 Ind. A. 554, 90 NE 384. 

[b] The drilling of a well is not 
required in order to obligate the les- 
see to pay such lien rental. Indiana 
Natural Gas, etc., Co. v. Hinton, 159 
Ind. 398, 64 NE 224; Indiana Natural 
Gas) vete.,. Co. Vee Harper; 950) sIndiaeAy 
555, 98 NE 748. But see Indiana Nat- 
ural Gas, ete., Co. v. Stewart, 45 Ind. 
A, 554, 90 NE 384 (requiring drilling. 
of well). 

83. Beatty Oil, etce., Co. v. Blan- 
ton, 245 Ked. 979; Satterfield v. Gal- 
loway, 192 Ky. 780, 234 SW 448; Hun- 
ter v. Gulf Production Co., (Tex. Civ. 
A.) 220 SW 163; Lynch v. Davis, 79 
be Va. 4387, 92 SE 427, LRA1917F 

[a] Joint lessors.—Where several 
landowners unite, executing an oil 
and gas lease of their several parcels, 
which described the lands as a single 
tract, each owner is entitled to his 
proportionate share of oil reserved 
to owners, regardless of ownership 
of tracts on which it is found. Lynch 
v.. Davis, 79: W.°Va. 487, 92 SH) 427, 
LRAI917F 566. 

84. Gillette v. Mitchell, (Tex. Civ. 
A.) 214 SW 619. 

85. Beatty Oil, etc., Co. v. Blan- 
ton, 245 Fed. 979; Satterfield v. Gal- 
loway, 192 Ky. 780, 234 SW 448; 


‘Richmond v. Hog Creek Oil Co., (Tex. 
Fae A.) 229 SW 5638; Bailey v. Wil- 
iams, 


(Tex, Civ. A‘) 223: SW 311. 
[a] Instructions to agent as not 
affecting lesseé.—Where a bank was 
by the provisions of an oil lease the 
agent of the lessor for the receipt of 
moneys to be paid under the contract, 
instructions from the lessor to the 
bank not to receive a certain install- 
ment, which would by the terms of 
the contract protect it from cancella- 
tion for a year, of which instructions 
the lessee had no notice, could not 


affect the lessee. McKay v. Kil- 
crease, (Tex. Civ. A.) 220 SW 177. 
86. Satterfield v. Galloway, 192 


Ky. 780, 2384 SW 448; Cockrum vy. 
Christy. (Tex. Civ. A.) 223 SW 308. 
87. Hunter v. Gulf Production Co., 
(Tex. Civ. A.) 220 SW 163. 
88 Sparks v. Albin, 195 Ky. 52, 
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the money is paid to, or deposited with, a bank to 


the eredit of the lessor.*®® 
By whom made. 


the lessor, who pays the rentals.®° 


js a sufficient tender.®? 


[§ 734] (6) Time of Payment.” ) 
royalty should be paid at or within the time speci- 
fied therefor in the lease,®? and may be paid in 
Under some pro- 
visions payments of rentals are required to be made 
in advance,®® with additional days of grace.°° But 
in the absence of a provision therefor payment of 
rent need not be made in advance; it may be made 


advance of the time designated.** 


241 SW 321; McNutt v. Whitney, 192 
Ky. 132, 232 SW 386; Ocala Oil Couns 


Hughes, 187 Ky. 486, 219 SW 799; 
Geos Oil Co. v. Schonwald, 107 Okl. 
258, 231 P 864. 


[a] Owner and husband.— Where 
the lease designates the owner and 
her husband as parties of the first 
part, and requires the rental for ex- 
tension of the right to be paid to 
the parties of the first part or de- 
posited to “his” credit, the lease 
makes each of the parties an agent 
‘for the other to accept payment, 
Ocala Oil Co. v. Hughes, 187 Ky. 
486, 219 SW 799. 

[b] To separate owners. — The 
owner of the fee may covenant or 
agree in an oil and gas lease, that 
the lessee may pay royalties to sepa- 
rate owners in proportion to acreage; 
and such a provision is not unreason- 
able, without consideration, or _viola- 
tion of public policy. Gypsy Oil Co. 
vy. Schonwald, 107 Okl. 253, 231 P 


89. Great Western Petroleum 
Corp. v. Samson, 192 Ky. 814, 284 SW 
727; Satterfield v. Galloway, 192 Ky. 
780, 234 SW 448; Eastern Oil Co. v. 
Smith, 80 Okl. 207, 195 P 773; Cock- 
rum v. Christy, (Tex. Civ. A.) 223 
SW 308; McKay v. Tally, (Tex. Civ, 
A.) 220 SW 167; Hunter v. Gulf Pro- 
duction Co., (Tex. Civ. A.) 220 SW 


163; Friend v. Mallory, 52 W. Va. 
53, 48 SE 114. 
[a] Rule applied.— Where _ the 


lease provides that rentals shall be 
deposited in a named bank to the 
credit of the lessor, that bank is 
thereby constituted an agent for the 
lessor for the receipt of the money, 
and all that is necessary for lessee 
to do on the day rentals are due is 
to deposit them in such bank to the 
credit of the lessor, and is not re- 
quired to attempt to force lessor to 
go to the bank, or to receive the 
money, although lessor has _ insti- 
tuted an action to cancel the lease. 
Richmond v. Hog Creek Oil Co., (Tex. 
Civ. A.) 229 SW 5638. 

[b] Written and printed provi- 
sions construed.—If a written provi- 
sion in an oil lease executed on a 
printed form requiring payment of 
rentals to the remainderman is in- 
consistent with a printed clause per- 
mitting payment to be made by de- 
posit in a bank, the script provision 
will prevail. Sparks v. Albin, 195 
Ky. 52, 241 SW 321. 

90: Broyles v. Gilman, (Tex. Civ. 
A.) 222 SW 685. 

fa] By assignees.—Where twenty 
dollars was payable quarterly as 
rental on an oil lease assigned by 
lessee to two persons, and each of 
the assignees gave lessee’ a check 
for twenty dollars to cover the rental 
of his undivided interest and one of 
the checks was dishonored, there was 
no default by the assignees of the 
lease. Broyles v. Gilman, (Tex. Civ. 
A.) 222 SW 685. 

91. Parris v. Butler County Oil 
Co.,, 108. Kan, 9330, 195 P1879. 

92. Time from or for which rent 
or royalty payable see supra § 730. 


Ordinarily it is immaterial, to 
A tender of rent 
by the lessor after he has made an assignment 
thereof absolute in form but in reality intended 
as security, although the defeasance is not recorded, 
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Liability.°® 


The rent or 


productive.® 


Time of payment of option or de- 
lay rentals see supra § 690. 

93. Armstrong v. McGough, 157 
Ark. 178, 247 SW 790, 29 ALR 236; 
Wells v. Shadoin, 202 Ky. 456, 260 
Siw Jl2eShrader wwie 1 Wee fnillips 
Gas, ete., Co., 44 Pa. Super. 55. 

{a] Payment to bank after bank- 
ing hours.—The fact that a bank, 
which by the terms of the lease is 
made lessor’s agent to receive rent 
agreed to be paid, does not receive a 
letter containing a check therefor 
until after banking hours on the day 
it is due and does not credit the 
amount until the next day, does not 
work a_ forfeiture. Armstrong v. 
McGough, 157 Ark. 173, 247 SW 790, 
29 ALR 236. \ 

94. Washburn v. Gillespie, 261 
Fed. 41, 171 CCA 637 [certiorari den 
252 U. S. 587 mem, 40 SCt 396 mem, 
64 L. ed. 729 mem]; Wells v. Shadoin, 


202 Ky. 456, 260 SW 12; Link v. 
State’s Oil Corp., (Tex. Civ. A.) 229 
SW 693. 

[a] Thus (1) although the lease 


designated quarterly payments of 
rentals in advance, it does. not re- 
strict lessee from including all ren- 
tals in a smaller number of advance 
payments, and, where excess pay- 
ment is made by mistake and in good 
faith, it should be credited as an ad- 
vance payment on subsequent ren- 
tals and fulfill the conditions of the 
lease. Wells v. 
456, 260 SW 12. 
lease provides 


Shadoin, 202 Ky. 
(2) Where an oil 
lessee shall begin 
drilling a well or pay rentals in 
quarterly installments “on or _ be- 
fore’ the beginning of each quarter, 
a payment for a year in advance com- 
plies with its terms. Link v. State’s 
Oif, Corp., (Tex. Civ.’ A.) 229 SW 
693. 


95. Epperson v. Helbron, 145 Ark. 
566, 225 SW 345, 15 ALR 597; Bear- 
man v. Dux Oil, ete., Co., 64 Okl. 147, 
166 P 199; Shrader v. T. W. Phillips 
Gas, etc., Co., 44 Pa. Super. 55; White 
Mabe gts p CLRex  Clv.2 As) 2385 SW. 
373. : 

96. White v. Dennis, supra. 

97. Lyon v. Union Gas, etc., Co., 
274 Fed. 975; Washburn v. Gillespie, 
261 Fed. 41, 171 CCA 637 [certiorari 
den 252 U. S. 587 mem, 40 SCt 396 
mem, 64 L. ed. 729 mem]; Epperson 
v. Helbron, 145 Ark. 566, 225 SW 
345, 15 ALR 597; McNutt v. Whitney, 
192 Ky. 182, 232 SW 386. 

98. Lyon v. Union Gas, etc., Co., 
274 Fed. 957; McNutt v. Whitney, 
192 Ky. 132, 282 SW 886; Keen v. 
Logan, 147 La. 80, 84 S 501. 

[a] Deferred payments. — Where 
an oil lease expressed the considera- 
tion aS a payment then made and a 
further payment to be made, if drill- 
ing operations were not commenced 
within six months, the second pay- 
ment was not required within the 
six-month period to prevent the 
lease from becoming null and void, 
but was not due or demandable un- 
til the expiration of that period. 
Keen v. Logan, 147 La. 80, 84 S 501. 
‘ 99. Cross references: 

Effect of assignment of lease see in- 


Acts not constituting excuse or defense. 


[§§ 733-735 


at any time within the rental period.% 

[§ 735] (7) Excuse or Release of Lessee from 
A lessee is released from further la- 
bility for rent due by a valid payment thereof to 
the lessor or his authorized agent;! and a refusal 
by the lessor to accept a tender of rentals excuses 
the lessee from making further tenders,? but does 
not relieve him from liability for the rent.® 
excuse or release from liability for rents or royalties 
may also arise by implication from the facts and 
circumstances of the particular case,* such as by 
reason of the lessor’s acts in preventing the lessee 
from operating under the lease,® or by the fact of 
the oil or gas wells becoming exhausted or non- 


An 


A lessee 


fra § 748. 

Excuse or release under mining lease 
» in general see supra §§ 644, 645. 
Release from liability by surrender 

of lease see supra § 721. 

1. Thomas. vy. Standard Dey. Co., 
70 Mont. 156, 224 P 870. } 

Sufficiency of payment generally 
see supra §§ 731-733. 

2. Burt v. Deorsam, (Tex. Civ. A.) 
227 SW 354. 

3. Burt v. Deorsam, supra. 

4. Ohio Oil Co, v. ‘Lane, 59 Oh. St. 
307, 52 NE 791. 

[a] Tlustration.—Under a con- 
tract granting an operating company 
the right to oil and gas found on the 
land on the stipulation that if gas 
only should be found the company 
would pay a fixed sum per year for 
each well “while the same is being 
used off the premises,’ and contain- 
ing no stipulation inconsistent 
therewith, the company is not re- 
quired to pay such sum for a gas 
well whose product is not used, even 
though it might be used off the prem- 
ises without loss to the company. 
Ohio Oil Co. v. Lane, 59 Oh. St. 307, 
52 NE 791. 

5. Leonard v. Busch-Everett Co., 
139% Ga1099; Vai S749. 

fa] Mlustration.—Where a lessor 
refuses to receive quarterly pay- 
ments in accordance with an oil and 
gas lease and brings suit to annul 
the lease, he puts himself in default, 
and cannot be heard to urge that the 
lessee has not, pending suit, per- 
formed the contract. Leonard vy. 
Busch-Everett Co., 139 La. 1099, 72 
S 749. But see Myers v. Shertzer, 
82 Kan. 275, 108 P 105 (holding that, 
where an oil lease provided for its 
termination on notice and for a 
stipulated annual rental, and the 
lessees completed eight producing 
wells and sold all the machinery 
which the purchaser proceeded to re- 
move, whereupon the lessor brought 
an action to enjoin the removal and 
to cancel the lease, which action was 
pending for. a year, during which the 
removal was restrained by an injunc- 
tion, and the lessor was allowed an 
injunction provided he paid the 
lessee the value of the machinery, 
otherwise the injunction was denied, 
and after this litigation ended the 
lessor brought an action for rent 
pending the injunction proceedings, 
the fact that he did not succeed in 
his action is not sufficient to defeat 
his action for rent). 

6. Indianapolis Gas Co. vy. Teters, 
15 Ind. A. 475, 44 NE 549; Williams 
Vv. Guuitty,) UTS. Pa 842) tsi Ames nase 
McConnell v. Lawrence Natural Gas 
Co., 30 PittsbLegJNS (Pa.) 346. 

{a] Partial release.—If a par- 
ticular well ceases to be productive 
the grantee may disconnect it and 
relieve itself from liability on ac-. 
count of such well without surren- 
dering the whole grant. Hutton y., 
Carnegie Natural Gas Co., 51 Pa, 
Super. 376. 

[b] Unproductiveness as question 
of fact for jury.—Hutton v. Carnegie 
Natural Gas Co., 51 Pa. Super. 376. 
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For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


is not exeused or released from-liability for rent 
accruing while he has the undisputed possession of 
the premises and the benefit of the lease by the 
fact that the lease may be defective,’ or that the . 
lessor under whom he entered had no title at the 
time of entry, or by the mere cessation of the use 
of a well, if it in fact continues production;® nor 
can he evade liability for royalties by drilling and 
operating on adjoining premises which he controls 
in such a way as to drain the oil and gas from 
A forfeiture declared by the 
lessor does not release the lessee from liability for 
rents or royalties which were matured at the time 


‘Mathes v. Shaw Oil Co., 85 Kan. 162, 


the leased land.1° 


7. Kunkle v. People’s Natural Gas 
es 165) Pay 133, 30-4: '719) 38 LRA 


847. 

8 MacDonald v. O’Neil, 21 Pa. 
Super. 364. 

9. Hutton v. Carnegie Natural 
Gas Co., 51 Pa. Super. 376. 

10. Kleppner v. Lemon, 197 Pa. 
geet 40 VALS 530 498) Par. b81,. 48 A 


Duty to protect from drainage see 
supra § 684. 

11. Bettman v. Shadle, 22 Ind. A. 
642, 53 NE 662; Woodland Oil Co. v. 
Crawford, 55 Oh. St. 161, 44 NE 
1093, 34 LRA 62. 

Effect of forfeiture generally see 
supra § 706. 

12. Prichard v. Freeland Oil Co., 
80 W. Va. 787, 98 SE 871. 

13. Under mining lease in general 
see supra §§ 649, 650. 

14. See generally Landlord and 
Tenant §§ 1313-1366. 

15. Titley v. Craig, 222-Pa. 618, 
72 A 233; Peterson v. McIntire, 94 
W. Va. 559, 119 SE 554. See gener- 
ally Landlord and Tenant § 1313. 


[a] Assumpsit (1) lies to recover 
rent due on a gas lease. Lewis v. 
United Natural Gas Co., 75 Pa. Su- 


per. 44. (2) Assumpsit generally 
Assumpsit, Action of 5 C. 
p 1378 


{b] Suit for accounting.—Equity 
has jurisdiction at the suit: of lessor 
of an oil and gas lease against lessee 
and subsequent grantee of a part of 
the land and one half the royalty oil, 
to require an accounting when the 
bill alleges that the two wells in 
question are located on the tract in 
which plaintiff owns the whole of 
the royalty interest, but that lessee 
has mistakenly located them on ad- 
joining tract, in which plaintiff has 
a half interest only, and without his 
knowledge or consent, on delivering 
all of the royalty oil to the owner 
of the adjoining tract, and a demur- 
rer thereto should be overruled. 
Peterson v. McIntire, 94 W. Va. 559, 
119 SE 554. 

{ec] Equity has jurisdiction to 
pass on conflicting claims to royalty 
oil, although under the samre lease. 
Smith v. Linden Oil Co., 69 W. Va. 
57, 71 SE 167. 

16. Hazelton v. Chaffin, 109 Kan. 
175, 197 P 870; Lewis v. United 
Natural Gas Co., 75 Pa. Super. 44; 
Peterson v. McIntire, 94 W. Va. 559, 
119 SE 554. See generally Landlord 
and Tenant §§ 1321-1325. 

[a] Matters not constituting de- 
fenmse.—(1) Where the grantee of a 
written contract to lease land for oil 
and gas undertakes to pay rent until 
a well is completed, it is no defense, 
in an action for the rent, for defend- 
ant to plead that he had no interest 
in the leased premises and had 
merely taken it as a trustee under 
an oral agreement to assign. Hazel- 
ton Sve Chatiin 109) tan. 75, 197, Me, 
870. (2) In an action to recover 
rental for gas used under a gas 
lease, it is no defense that the wells 
produced both oil and gas, or that 
the latter had to be removed to save 
injury to the former, and the ma- 
chinery, where the material question 
raised relates to the time the gas 
had been actually used by defend- 
ants for their benefit, aside from the 
fact of its removal from the wells. 


see 
J. 
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116 P 244. 

{b] In assumpsit to recover rent 
due on a gas lease, if it appears that 
both parties acted in ignorance of 
the location of the boundary line, 
that both had the same access to the 
source of information, that either 
might have ascertained the facts at 
an earlier time, and neither did, the 
defense of estoppel is not available. 
Lewis v. United Natural Gas Co., 75 
Pa. Super. 44. 

fe] Delay.—Where there has been 
considerable delay by lessor in an 
action on an oi! and gas lease for an 
accounting of the royalty, but no 
change in the rights or situation of 
the parties, which have not been 
injuriously affected by such delay, 
which the bill alleges was because 
of ignorance on the part of the lessor 
that the royalty oil had not been de- 
livered to his credit as required un- 
der the lease, such delay will not 
constitute a good defense. Peterson 
2 McIntire, 94 W. Va. 559, 119 SE 
554. 

Excuse or release of lessee from 
aay, generally see supra §& 


if33 
v. McIntire, 94 W. 


17. Peterson 
Va. 559, 119 SE 554. See generally 
§§ 1331- 


ances and Tenant 
1 , 

fa] Advorse claimants.—In a suit 
against the lessee of an oil and gas 
lease for an accounting of the roy- 
alty oil, the adverse claimants 
thereof are necessary parties thereto. 
Peterson v. McIntire, 94 W. Va. 559, 
119 SE 554., 

{b] Assignees (1) of oil and gas 
leases are necessary parties to a bill 
by the lessors or those in privy with 
them claiming adversely to the as- 
signees, whereby they seek an .adju- 
dication limiting the oil and gas 
estates to one of several parcels, and 
an accounting as to all rentals and 
royalties chargeable to that particu- 
lar tract. Harper v. South Penn Oil 
Co., 77 W. Va. 294, 87 SH 483. (2) 
In a lessor’s action for an account- 
ing of royalty on oils produced, the 
assignee of a part of such royalty 
and all persons whose interests are 
involved’ are necessary parties. 
Gardner v. South Penn Oil Co., 76 W. 
Va. 661, 86 SE 560. 

18. Kokomo Natural Gas, ete., Co. 
v. Matlock, 177 Ind. 225, 97 NE 787, 
389 LRANS 675. See generally Land- 
lord and Tenant §§ 1335-1349. — 

[a] Complaint held sufficient.— 
(1) In action for minimum rental. 
Gilbert v. Bolds, 62 Ind. A. 595, 113 
NE 379. (2) In an action on a gas 
contract which bound the grantee to 
pay one hundred dollars annually 
for each and every well from which 
gas was transported or used off the 
premises. Pittsburg-Columbia Oil, 
ete., Co. v. Broyles, 46 Ind. A. 3, 91 
IN 54, CO )u Loy SUIttow Recover 7a 
consideration for the execution of an 
oil lease, on lessee’s refusal to per- 
form, as against a general demurrer. 
Empire Gas, etc. Co. v. Pendar, 
(Tex. Civ. A.) 244 SW 184, (4) A 
complaint alleging that defendant 
paid all the rents to a certain day, 
that for certain periods there became 
due as rents specified sums, and that 
plaintiff was the owner of the prem- 
ises, sufficiently alleged that the rent 


the forfeiture became effective." 
well, drilled under a lease stipulating for certain 
payments on every gas well, is an oil well on which 
reserved royalties are paid, does not excuse pay- 
ment of gas rent, if it is one from which gas might 
be produced and profitably sold.12 

[§ 736] (8) Action.t* An action for the recovery 
of rents and royalties under an oil and gas lease 
is in general governed by the rules relating to ac- 
tions for the recovery of rent under ordinary 
leases,1* such as in regard to the nature and form 
of the action, matters of defense,1® the parties,1* 
the pleading,’® the issues, proof, and variance,!® the 
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The fact that a 


was due and unpaid when the com- 

plaint was filed. Scott v. La Fayette 

Gas Co., 42 Ind. A. 614, 86 NE 495. 

(5) Petition against lessee of oil . 
wells for an accounting to the lessor, 

considered with provisions of lease 

as to royalties, held to state a cause 

of action. Withington v. Gypsy Oil 

Co., 68 Okl. 138, 172 P 634. r 

{b] Complaint held insufficient.— 
Where the lease provided that the 
lessee might cancel the lease by 
giving notice, and by paying all rent 
due, together with the sum of five 
dollars, and releasing the lease of 
record, a complaint, in an action for 
rent, alleging that defendant had 
tendered to plaintiff the five dollars 
sued for, but failed to give written 
notice as agreed, and to pay the rent 
alleged to be accrued, and that the 
five dollars was due and unpaid, is 
insufficient where there is no aver- 
ment that defendant had canceled 
the lease, and the fact that it was in 
arrears on the rent did not obligate 
it to cancel the lease and become 
liable for the cancellation fee. Scott 
v. La Fayette Gas Co., 42 Ind. A. 
614, 86 NE 495. 

[ec] Complaint need not negative 
defense.—A complaint upon a written 
contract to recover payments agreed 
to be made until completion of a gas 
or oil well need not allege that no 
well had been drilled or completed 
since the completion of a well would 
be a matter of defense. Kokomo 
Natural Gas, ete., Co. v. Matlock, 
177 Ind. 225, 97 NE 787, 39 LRANS 
675. 

19. Kokomo Natural Gas, etc., Co. 
v. Matlock, supra; Harrison v. Cum- 
mings, 107 Okl. 98, 230 P 702. See 
generally Landlord and Tenant §$ 
1346-1349. 

[a] Proof.—In an action to re- 
cover on a contract granting the 
right to exnlore land for natural gas 
and oil for a compensation to be paid 
annually until the completion of a 
well, it need not be shown that de- 
fendant ever took or held possession 
of the land under such contract. 
Kokomo Natural Gas, etc., Co. v. 
Matlock, 177 Ind. 225, 97 NE 787, 39 
LRANS 675. 

{b] Undex general denial.—In an 
action by lessor against lessee for 
the contract price of gas produced 
and used off premises as provided in 
the lease contract, the filing of a 
general denial by defendant does not 
raise an issue as to whether the use 
of such gas for the manufacture of 
gasoline was within the contempla- 
tion of the parties at the time of the 
contract. Harrison v. Cummings, 
107 Okl. 98, 230 P 702. 

{c] As to marketableness of gas. 
—In an action for rentals under a 
gas lease giving the lessor a certain 
sum per well if gas was produced 
in sufficient quantities to make it 
marketable, where the wells were 
already producing oil in marketable 
quantities the original cost of drill- 
ing the wells is not to be considered 
in determining whether the gas pro- 
duced could be profitably marketed, 
but the only exvense chargeable to 
the gas would be that of operating 
and marketing it, including the ren- 
tal therefor. Indiana Natural Gas, 
ete., Co. v. Wilhelm, 44 Ind. A. 100, 
86 NE 86. 
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weight and sufficiency of the evidence,?? questions 
of law and faet,?! and instructions.°* 
for an accounting of royalties under a gas lease, 
it is competent to order an inspection of the gas 
wells, to determine their capacity and the rights 
of the parties;?* and in this connection the lessor 
may in a proper case maintain a bill for the dis- 
covery of the readings of the lessee’s pressure 
Where plaintiff sues in assumpsit for 
rental and the lease is not between him and defend- 
ant, who is operating the well under a lease from 
another party, a nonsuit may be properly granted.*° 
Where the lessee has paid 
delay rentals upon a consideration which has par- 
tially failed, he may recover them by special count 
im assumpsit;°° and if properly alleged may also 
recover, in such action, damages for the lessor’s 
But in order to warrant the 
recovery of such rentals under the common counts, 
as for money had and received, there must have 
been a total failure of consideration for such pay- 


24 
gauge. 


Recovery by lessee. 


breach of contract.27 


20. Weger v. Western Supply, 
CECE ECOG 199, LAS 845) Daileysive 
Heller, 41 Ind. A. 379, 81 NE 219; 


Plumber v. Southern Oil Co., 185 Ky. 
243, 214 SW 896. See generally 
Landlord and Tenant § 1352. 

[a] Evidence held sufficient to 
show that the assignee of an oil 
and gas lease was in default in pay- 
ment of stipulated delay rental, at- 
tempted payment having been made 
by check on bank in which there were 
no funds. Brown y. Wilson, 58 Okl. 
392, 160 P 94, LRA1917B 1184. 

21. Addleman v. Manufacturers’ 
Hight, sete. .Co.,42bo4 arb 80. « MOO A: 
444; Addleman v. Manufacturers’ 
hight,? 6te.,.-Co., 242 Pa. 587, 89) A 
674. See 
Tenant §§ 1353, 1354. 

22. See generally Landlord and 
Tenant § 13855. 


[a] Instruction held sufficient.— 
In an action for rentals under a 
lease providing that, if gas was 


found in sufficient quantities to mar- 
ket and to be piped to market, plain- 
tiff should receive a certain sum 
per well, a charge that under the 
lease gas is found in sufficient quan- 
tities to market and to be piped to 
market whenever gas is found or ex- 
ists in any wells drilled on the prem- 
ises in such quantities that, taking 
into consideration the opportunity to 
sell it and the cost and expense at- 
tendant thereon, it could. have been 
reasonably sold at a profit to the 
lessee, is not objectionable as leav- 
ing out of consideration the rental 
required to be paid if the gas was 
marketed. Indiana Natural Gas, etc., 
Co. v. Wilhelm, 44 Ind. A. 100, 86 
NE 86. 

{b] Instructions held erroneous.— 
In an action for rent under an oil 
lease, instructions that if the jury 
believed from the evidence that the 
payments made by the defendant or 
his agent were optional then they 
should find for defendant may prop- 
erly be refused, where, while defend- 
ant held the lease, he prevented any 
eontract being made with other par- 
ties to prospect for oil, and he had 
the right under the lease to recon- 
vey and release any rights under the 
lease and thus prevent the accumula- 
tion of rents. Rowe v. Kuhn, 201 
Ill. A. 100. 

23. Culbertson v. 
Cement Co., 87 Kan. 
AnnCasl1914A 610. 

Inspection and survey of mines 
generally see supra §§ 521-527. 

24. Noble v. Western Pennsylva- 
nia fori ih Gas Co., 255 Pa. 512, 100 
A 480 


Iola Portland 
529; 125 P si, 


[a] Bill dismissed.—Where an oil 
and gas lease provides for the pay- 
ment of rental by royalties to be 
based on the gas marketed, the 


generally Landlord and’ 
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ments.?8 
In an action 
In General. 


Sublease. 


amount to be measured by meter, 
but is silent as to the pressure at 
which the measurements are to be 
made, a bill in equity for a discovery 
as to the readings of lessee’s pres- 
sure gauge affixed to the pipe near 
the meter, and for an accounting, 
will be dismissed where plaintiff's 
contention that there was a custom 
that measurements be made at a 
certain pressure was not supported 
by evidence, where it appeared that 
the almost universal practice was to 
stipulate in the lease the pressure at 
which the gas was to be measured 
and that such stipulations varied; 
and where it was admitted that dur- 
ing the negotiations for the making 
of the lease nothing was said on the 
subject of pressure by the parties. 


Noble 75 Western Pennsylvania 
A hes Gas Co., 255 Pa. 512;.100 A 
480. 

25.: Titley v. "Craig, 222 Pa. 618, 
(2 AC 233. 

Dismissal and nonsuit generally 
see Dismissal and Nonsuit 18 C. J. 
p 1142, 

26. Hope -Natural Gas Co. v. 
Jarvis; 88° We “Van 396; 106° *S 
889. 

[a] hus, recovery of money paid 


as delay rentals under an oil and gas 
lease, on a consideration that has 
partially failed by reason of lack of 
title in the lessor to part of the land 
embraced by the leases, may be had 
on a special count in a declaration 
in assumpsit, alleging payment of 
the rentals and such partial failure 
or lack of title, in addition to the 
other admittedly necessary allega- 
tions. Hope Natural Gas Co. v. Jar- 
vis, 88 W. Va. 396, 106 SE 889. 


27. Hope, Natural, -Gas) Co. ow 
Jarvis, supra. 
{a] Allegations held sufficient.— 


Where ina special count in a decla- 
ration in assumpsit for recovery of 
money paid as delay rentals under 
oil and gas leases, alleging payment 
of the rentals and partial failure or 
lack of title, there is a further alle- 
gation of adjudication against the 
lessee of such lack of title and par- 
tial cancellation of the lease, it is 
sufficient for recovery of damages 
for breach of the covenant for 
peaceable and aquiet possession of 
the leased premises, implied in the 
lease. Hope Natural Gas Co. vy. 
Jarvis, 88 W. Va. 396, 106 SE 889. 

28. Philadelphia Co. v. Shackel- 
ford, 88 W. Va. 280, 98 SE 568. 

{a] Not total failure.—Where an 
oil and gas lease calls for two hun- 
dred and eighty-eight acres and 
lessor has title only to a one-half 
undivided interest in oil under sixty- 
seven acres thereof, there is not such 
a total failure of consideration as to 


warrant lessee’s recovery of delay. 


[S$ 736-138 


[§ 737] qa. Assignment, Sublease, or Sale?°9—(1) 
Subject to the rules which govern as- 
signments in general,®° particularly those which re- 
late to the assignment and subletting of leases 
generally,? in the absence of a statutory restric- 
tion to the contrary an oil or gas lease may be 
assigned by the lessee,*? unless it contains a re- 
striction against such assignment.** 
In the absence of a covenant to the 
contrary the lessee may sublet his rights under the 
lease, for any term he desires not exceeding his 
own term;** and the fact that the sublease is limited 
to the term of -an earlier lease to the sublessor is 
not conclusive that he is not then relying on a later 
lease to himself.®® 

[§ 738] (2) Requisites and Validity—(a) In Gen- 
eral. The rules relating to the requisites and valid- 
ity of assignments in general,?’ particularly of 
assignments of leases generally,®* ordinarily control 
in respect of the contents, requisites, and validity 


rentals paid to lessor in an action for 
money had and received. Philadel- 
phia Co. v. Shackelford, 83 W. Va. 
280, 98 SE 568. 

29. Assignment or sale of mining 
eee in gemeral see supra §§ 651- 


332°" See Assignments 5 C. J. p 


w1attg See Landlord and Tenant §§ 
32. U. S.—Shaffer v. Marks, 241 


Fed. 139 [aff 256 Fed. 648, 168 CCA 


42]. 

Ark.—Watts v. England, 168 Ark. 
213, 269 SW 585; Lawrence v. Ma- 
honey, 145 Ark. 310, 225 SW 340. 

Ind.—Robyn y. Pickard, 37 Ind. A. 
161, 76 NE 642. 

Oh.—Keystone Bank y. Union Oii 
Cox, 20) Ob Cine CevAG4: 

Pa.—Guffey v. Clever, 146 Pa. 548, 
23 A 161. 

Tex.—Jackson v. Pure Oil Operat- 
ing Co., (Civ..A.) 217 SW_.959. 

See generally Landlord and Tenant 
§§ 54-56. : 

[a] In New York under L. (1883) 
e 372, providing that oil wells and 
fixtures and rights held by virtue of 
any lease should be deemed personal 
property for all purposes except 
taxation, the right to oil is person- 
alty, and does not pass under a deed 
from the executors and devisees of 
the lessee conveying all the lands 
owned by them, or in which they 
have an interest. Wagner v. Mal- 
lory, 169 N. Y. 501, 62 NE 584 [aff 
41 App. Div. 126, 58 NYS 526]. 

33. Watts v. England, 168 Ark. 
213, 269: \SW2.58b. See generally 
Landlord and Tenant §§ 60-74. 

34. Robinson v. Ewert, 291 Fed. 
9; Lawrence v. Mahoney, 145 Ark. 
310, 225 SW 340; Chandler v. Hart, 
ne Cal, 405, 119 P 516, AnnCas1913B 
1094. 

fa] Rule applied.—aA lease of land 
for a specified term to explore and 
develop the land, to remove there- 
from oil, gas, and mineral, reserving 
to the lessor free access over the 
land, not actually used for the busi- 
ness of the lessee, and the right to 
farm the land, and containing no 
covenant forbidding the lessee to as- 
sign the lease, or to sublet the prem- 
ises or part thereof, gives to the 
lessee a present, subsisting estate 
for years, which may be transferred, 
so that the lessee may sublet a part 
of the land to a third person to de- 
velop the same for oil, gas, and min- 


eral. Chandler v. Hart, 161 Cal. 405, 
119 P 516, AnnCas1913B 1094. 

35. Robinson Vie Ewert, 291 
Med: 49: 

36. Robinson v. Ewert, supra. 

37. See Assignments §§ 61-109. 
does See Landlord and Tenant §§ 


' For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§§ 738-739] 


of assignments of oil and gas leases.?® In accord- 
ance with such rules the assignment should be sup- 
ported by a good and sufficient consideration,*® 
should contain a definite and certain description 
of the property involved,*! and be properly exe- 
cuted, delivered, and accepted;*? and under some 
t } The fact that the 
assignee is bound to know that. the lease cannot 
be assigned without the written consent of the owner 
of the land does not render the assignee a purchaser 
at his own peril, where the assignment contains 
a covenant that the assignor has a good right and 


statutes*® should be recorded.‘# 


3S. Ind:—Indiana Natural Gas, 
etc., Co. v. Duling, 51 Ind. A. 596, 100 
NE 96. 

Kan.—Julian v. Eagle Oil, etc., Co., 
83 Kan. 127, 109 P 996 [reh den 83 
Kan. 440, 111 P 445]. 

SG er ee Co. “Vv. Pettit, 220, P 
_ Pa.—Midland Gas Co. v. Jefferson 
: yeunty, Gas> Co,, 237 Pa.-602, 85 A 


Tex.—Sims v. Humble Oil, etc., Co., 
(Civ. A.) 252 SW 1083; Winkler v. 
Creekmore, (Civ. A.) 241 SW 730. 

Utah.—Bentley v. Brossard, 33 
Utah 396, 94 P 736. 

[a] Division order.—The execution 
and delivery of a division order des- 
ignating the interest claimed by each 
party, in and to the production from 
an oil and gas mining lease, delivered 
to .the pipe-line company receiving 
the oil runs, is such an assignment 
of interest as will be binding between 
the party executing the same and the 
pipe-line company. Texas=.Co, V.. 
Pettit, (Okl.) 220 P 956. 

[b] Agreements not constituting 
assignments.—(1) A contract  be- 
tween an assignee of part of an oil 
lease and an oil refining company, 
whereby the refining company is to 
loan to such assignee small casing 
to be placed in assignee’s develop- 
ment well, in consideration of one 
sixteenth of any production realized 
from the well, such casing to be re- 
turned if the well is dry, and the re- 
fining company to have a lien upon 
the large casing in the well to secure 
the performance of the contract does 
not constitute the refining company 
an assignee of any interest in the 
leasehold estate. Sims vy. Humble 
Oil, etce:., Co., (Tex. Civ. A.) 252 SW 
1083. (2) A writing purporting to 
be a memorandum designating what 
the parties were to do as a considera- 
tion for an assignment theretofore 
made of an oil and gas lease is in- 
sufficient as a lease, and ‘cannot be 
recorded under Vernon’s Sayles Civ. 
St. Annot. (1914) art 6824, because 
not containing evidence of an abso- 
lute right to land, but merely a 
chance of title, and it will not sup- 
port a plea of innocent purchaser by 
one purchasing from the assignee in 
such case, and neither will a verbal 


assignment. Atlantic Oil Producing 
Co. v. Dawkins, (Tex. Civ. A.) 230 
SW 525. 

[c] Evidence of assignment.—A 


person claiming an assignment of an 
oil and gas lease without evidence to 
support it cannot prevent the lessors 
from entering into a new lease by 
inducing the lessors, through false 
representations, to accept rentals, 
and receipts given under such cir- 
cumstances cannot be treated as evi- 
dence of a written contract of lease. 
Midland Gas Co. v. Jefferson County 
Gas Co., 237 Pa. 602, 85 A 3853. 

[d] Possession as presumption of 
assignmeyt.—Possession of the leased 
premises by the assignee warrants an 
inference of an assignment of the 


Jease. Indiana Natural Gas, etc., Co. 
v.. Duling, 51 Ind..A, 596, 100 NE 
96. 

40. U. S.—Charles v. Roxana Pe- 


troleum Corp., 282 Fed. 983. 
Ky.—Flanigan y. Stern, 204 Ky. 

814, 265 SW 324; Stallings v. Car- 

penter, 162 Ky. 711, 172 SW 1068. 
La.—Massey v. James, 155 La. 977, 


99 S 718. 
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Mo.—Shannon v. Mastin, (A.) 108 
Sw 1116. 

Pa.—Neill v. Shamburg, 158 Pa. 
263, 27 A 992. 

Tex.—Boren vy. Young, (Civ. A.) 
YALEGT TOMA tl Rule 

[a] Lack of consideration.—W here 


an assignment of a permit to drill 
an oil well is made at a time when 
the owner of the property affected by 
the permit has the right to forfeit 
the permit, but has not acted, it can- 
not be said that the assignment is 
without consideration, since the 
owner of the land may waive the 
right to forfeit. Shannon v. Mastin, 
(Mo. A.) 108 SW 1116. 

[b] Rule applied.—The lessee can- 
not keep the lease alive by relin- 
quishing to a third person without 
consideration and without a bona fide 
assignment a portion of the premises 
which he is unable to retain by pay- 
ment of the required rent. Flanigan 
v. Stern, 204 Ky. 814, 265 SW 324. 

41. Dormon Farms Co. vy. Stewart, 
TY Ark, 194) 247% SW. 178." ong: y, 
Martin, (Tex. Civ. A.) 234 SW 91. 

[a] Reference to other instru- 
ment.—An assignment of an oil and 
gas lease which does not describe 
the land involved, but which refers 
to the assigned lease in which the 
lands. are described, contains a suffi- 
ciently definite and certain descrip- 
tion. Dormon Farms Co. v. Stewart, 
157 Ark. 194, 247 SW 778. 

42. Huselton v. Liggett, 110 Kan. 
145, 202 P 972; Pou v. Dominion Oil 


Co., (Tex. Commn. A.) 265 SW 886. 
43. See statutory provisions. 
44. Midland Gas Co. v. Jefferson 


County Gas” Co., 237° Pa: 602,.85° A 


853; Atlantic Oil Producing Co. vy. 
Dawkins; “(Tex. . Civ. A.) 230 SW 
525. 

{a] Record held invalid. — The 


record of an assignment of an oil 
and gas lease, probate of which is 
taken by the prothonotary of the 
court of common pleas, is a nullity. 
Midland Gas Co. v. Jefferson County 
Gas Co., 237 Pa. 602, 85 A 853. 

45. Shannon v. Mastin, (Mo, A.) 
108 SW 1116. 

46. Petitt v. Double-O Oil Co., 82 
Okl--13,, 198 P 616. 

fa] Rule applied.—Where an ex- 
tension of an oil and gas lease pro- 
vided that on failure to find oil or gas 
the lessee should surrender within 
six months. and it appeared that on 
failure to find oil or gas the lessee 
abandoned the lease but failed to re- 
lease it within six months and as- 
signed it to another, and two years 
and four months thereafter the lessor 
executed an oil and gas lease to A, 
who filed it for record, and six 
months after A’s lease was recorded 
the first lessee’s assignee assigned 
the lease to S, who attempted to 
enter the premises, the lease to A 


was valid and subsisting. Petitt v. 
Double-O Oil Co., 82 Okl. 138, 198 P 
616. 

47. Fraud as to assignments gen- 


erally see Assignments § 105. 
48. New Martinsville Oil Co. v. 


Barnett Oil, etc, Co., 261 Fed. 34, 
171 CCA 630 [rev 254 Fed. 481]; 
Great Bastern Oil, ete., Co. v. Bul- 


lock, 151 La. 209, 91 S 680; Pickrell 
vy. Imperial Petroleuin Co., (Tex. 
Civ. A.) 281 SW 412. 

[a] Ilustrations.—(1) A buyer of 
an oil lease cannot complain of al- 
leged misrepresentation of the quan- 
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lawful authority to sell the same, since he had a 
right to assume that the assignor had such consent.* 
An assignment made by the lessee after the termina- 
tion of his lease is invalid as against a subsequent 
lessee of the lessor.4® 

[§ 739] (b) Fraud and Misrepresentation.*’ 
there has been fraud or misrepresentation on the 
part of the assignor in inducing the assignment, the 
assignee, unless he waives, or is estopped to take 
advantage of, such fact,*® may set up such fraud 
or misrepresentation for the purpose of avoiding 
lability under the assignment or sale,*® or he may, 


If 


tity of oil produced, as a fraud where 
he could have ascertained the fact 
by Simply demanding certificates of 
the oil refining company Great 
Eastern Oil, etc., Co. v. Bullock, 151 
La. 209, 91 S 680. (2) Where a pur- 
chaser of oil property held under 
lease takes possession and after 
operating the wells thereon for seven 
months, being in default in. pay- 
ments, secures a modification of the 
contract, by which it obtains better 
terms, and under which it continues 
making payments for several months, 
it thereby ratifies the original con- 
tract, and loses any right it may: 
have had to rescission on the ground 
of misrepresentation of the property. 
New Martinsville Oil Co. v. Barnett 
Oil,jete:,! Coy pmed.mca elaine OGIAG 
630 [rev 254 Fed. 481]. 

49. McClurkin v. DeGaigney, 199 
Ky. 458, 251 SW 617; Hoyt v. Chester 
First Nat. Bank, (Tex. Civ. A.) 247 
SW 637. 

[a] Facts not constituting fraud. 
—(1) Winkler v. Creekmore, (Tex. 
Commn. A.) 256 SW 257 [aff (Civ. A.) 
241 SW 730]. (2) Where a pur- 
chaser signs a contract to purchase 
an oil lease without inquiring of the 
vendor as to whether there were dry 
holes in the surrounding territory, 
and vendor does not know but that 
the purchaser has inspected the land 
and is familiar therewith, and where 
the land is oven to the purchaser’s 
inspection and view, vendor’s failure 
to inform. the purchaser of the ex- 
istence of a dry hole on the land near 
that covered by the lease is not a 
fraudulent concealment, Long  v. 
Martin, (Tex, .Civ.,A.). 234 > SW -94. 
(3) Where the vendor has ground for 
believing that oil had been found in 
a well on land near that covered by 
the oil lease, and that it had been 
spoiled as a. producer, his statement 
to the purchaser after a contract to 
sell the oil lease has been entered 
into that the well had been junked 
and the flow of oil stopped to deceive 
the public is not a fraudulent repre- 
sensation. Long v. Martin, supra. 
(4) The failure of the vendor of an 
oil and gas lease to produce for in- 
spection a copy of the test he had 
made of the gas produced by the 
property is not fraudulent conceal- 
ment, defeating his right to recover 
the balance of the purchase orice, 
where he stated to the purchaser he 
had had such a test made, and the 
purchaser, who had had considerable 
experience in the business and might 
be classed as an expert in some 
branches of it, chose to rely on his 
own experience, and did not ask to 
see a copy of the test. McClurkin v. 
DeGaigney, 199 Ky. 458, 251 SW 617. 

[b] Representations not relied on. 
—Evidence that the purchaser of an 
oil and gas lease had had consider- 
able previous experience in the oper- 
ation of such leases and purchased 
with the intention of piping the gas 
to a nearby city, to sell for lighting 
and heating purposes, and possibly to 
extract gasoline therefrom, shows 
that he did not, in making the pur- 
chase, rely upon the vendor’s repre- 
sentations as to retail sales of oil 
from the wells to neighboring farm- 
ers, so that the falsity of such rep- 
resentations would not defeat recov- 
ery of the purchase price. McClur- 
kin v. DeGaigney, 199 Ky. 458, 251 
SW 617. 
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on the ground of such fraud, rescind the contract 
and recover the purchase money paid by him,°*° or 
at least have a reduction thereof ;>! or he may pro- 
ceed by action for damages on the theory of an 
affirmance of the contract,°? in which event he re- 
mains liable on the purchase- -money notes.°* 
rules apply, even though the purchaser goes to see 


[c] Application of “caveat emp- 
tor.’—Where the vendor and pur- 
chaser of a gas lease are dealing at 
arm’s length, and no fiduciary rela- 
tion exists between them, the maxim 
of “caveat emptor” applies, and ex- 
cludes reliance by the purchaser on 
fraudulent representations as to the 
quality of the gas produced, espe- 
cially where the purchaser is shown 
to have had as great, or greater, 
Knowledge af the subject involved 
as the vendor. McClurkin v. De 
Gaigney. 199 Ky. 458, 251 SW 617. 

{d] Pleading.—W here in an action 
on notes given for the purchase of an 
oil and gas lease, defendants seek in 
a cross action to recover for fraud 
in the sale of the lease, the fact that 
defendants tender a return of the 
lease in their supplemental petition 
does not necessarily preclude a re- 
covery by them, where the fraud has 
been theretofore specifically pleaded, 
and the relief sought is predicated 
thereon, and in their pleadings de- 
fendants pray for general and special 
relief in law and equity. Hoyt v. 
Chester First Nat. Bank, (Tex. Civ. 
A.) 247 SW 637. 

50. U. S.—New Martinsville Oil 
Co. v. Barnett Oil, etc., Co., 261 Fed. 
34, 171 CCA 630. 

Kan.—lola Oil, ete., Co. v. Strauss, 
110 Kan. 608, 203 P 1111; Strickler v. 
Stanford, 109 Kan. 43, 197 P 866; 
Withroder v. Elmore, 106 Kan. 300, 
187 P 863. 


Ky.—Cox v. Lilly, 200 Ky. 195, 254 
SW 759; Central Oil Shale, etc., Co. 
v. Sunshine Oil, etce., Co., 198 Ky. 


631, 249 SW 773. 
La.—Henderson v. Hollingsworth, 
157 La. 474, 102 S 577. 


Pa.—Schmidt v. Musser, 272 Pa. 
375, 116 A 314. 
Tex.—Freshwater v. Hoyt, (Tex. 


Commn. A.) 259 SW 923 [aff (Civ. 
A.) 247 SW 637]. 

[a] As to cost.—The effect of 
fraudulent representations to. the 
purchaser of an interest in an oil and 
gas lease as to its cost to defendants 
is not necessarily limited to causing 
the plaintiff to pay more for his in- 
terest in the lease than he would 
otherwise have done, but it may have 
beem the inducement to make the 
purchase on any terms. Withroder 
v. Elmore, 106 Kan. 300, 187 P 863. 

{b] Use of oil from property as 
defense.—An action to rescind the 
purchase of an oil lease on the 
ground of fraud is not necessarily 
defeated because plaintiff has used a 
quantity of oil which he has re- 
ceived from the property, but he may 
be granted reliet on the payment of 
the value of such property, which his 
own act has rendered impossible for 
him to restore. Basye v. Paola Re- 
fining Co., 79 Kan. 755, 101 PRP 658, 
131 AmSR 346, 25 LRANS 1302. 

[c] Release not required.—Where 
no writing was given the purchaser 
to evidence his purchase of an inter- 
est in an oil and gas lease, it is not 
necessary for the purchaser suing 
to rescind the contract to sign any 
release in order to restore to defend- 
ants what he had obtained from 
them. Withroder v. Elmore, 106 
Kan. 300, 187 P 863. 

[a] Construction of verdict.—The 
fact that the verdict in an action to 
rescind a purchase of an interest in 
an oil and gas lease and to recover 
the amount paid, on the ground of 
the vendors’ fraud, is for a less 
amount than the full purchase price, 
may be accounted for by assuming 
that one of the subscriptions made 
by plaintiff was found not to have 
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These 


been brought about by any misrepre- 
sentation. Withroder v. Elmore, 106 
Kan. 300, 187 P 868. 

[e] “Proven territory” means 
territory so situated with reference 
to known producing wells as to es- 
tablish the general opinion that, be- 
cause of its location in relation to 
them, oil is contained in it, and, 
where an oil lease is sold as being in 
proven territory, the conclusion 
arises that the land is within the 
confines of such territory, and that 
on the lease itself oil existed, and if 
such Statement is falsely made and 
relied on by the purchasers seeking 
rescission it is actionable. Minchew 
Vi, Morris; “C(Tex!™ Cry, AL) Zale Siwy 


Zid 

51. Clark v. Wheatley, 281 Fed. 
55; Engemann y. Allen, 201 Ky. 483, 
257 SW 25. But see Withroder v. 
Elmore, 106 Kan. 300, 187 P 868 
(holding that an action by a _pur- 
chaser of an interest in an oil and 
gas lease against his vendors for a 
rescission of the bargain and for the 
amount he had paid, on the ground 
of fraudulent representations that 
the lease had cost more than it ac- 
tually cost, is an action for rescis- 
sion in which recovery is not limited 
to an abatement of the purchase price 
in proportion to the difference be- 
tween what the lease cost to the 
original owners and what they repre- 
sented it cost them). 

[a] A shortage in acreage of oil 
leases sold entitles the purchaser to 
a reduction of the purchase price. 


Clark v. .Wheatley, 281 Fed. 55; 
Engemann y. Allen, 201 Ky. 483, 257 
SW 25. 


52. Withroder v. Elmore, 106 Kan. 
300, 187 P 868; Pickrell v. Imperial 
Petroleum 'Co,,, (Tex. Civ. A.) 231 
SW 412. 

Pickrell v. Imperial Petroleum 
Co., Supra. 

[a] Liability for interest.— Where 
a purchaser, who was induced by 
fraud to buy an oil lease in part 
payment for which he executed notes 
bearing interest at a stipulated rate, 
thereafter elected to ratify the con- 
tract by suing for damages for the 
deceit, he is liable for the interest 
on the purchase-money notes as well 
as the principal, against which he is 
entitled to set off the damages occa- 
sioned by the deceit. WPickrell v. 
Imperial Petroleum Co., (Tex. Civ. 
A.) 231 SW 412, 

[b] Defenses; attorney’s fees.— 
Where a purchaser of an oil lease 
executed notes for a portion of the 
purchase price which stipulated for 
an attorney’s fee, the vendor is en- 
titled in an action against him for 
deceit in which the ‘purchaser did 
not recognize the obligation of the 
notes, although the purchaser re- 
covers damages for deceit, which are 
to be offset against his liability for 
the balance of the purchase money. 
Pickrell v. Impérial Petroleum Co., 
(Tex. Civ, A.) 231.SW 412. 

54. Ereshwater v. Hoyt, (Tex. 
Commn, A.) 269 SW. 923 {Lath (Civ. 
A.) 247 SW 637]. 

[a] Thus, although purchasers of 
a lease of oil land, before entering 
into the contract went to see the 
land: relative to its location. and 
proximity to oil production, they not 
having undertaken any investigation 
as to who was in possession, and 
having been under no duty to do so, 
are not estopped to claim that they 
relied on vendor’s misrepresentations 
as to possession. Freshwater  v. 
Eoy:t, mcLex. Commins pal) ae ois 
923 [aff (Civ. A.) 247 SW 687]. 
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the land, if he does not make an investigation and 
is under no duty to do so.*4 


If the assignment is obtained. 


through the fraud or misrepresentation of the as- 
signee or of one acting in concert with him,®® the 
assignor may have the assignment annulled,°® unless 
he has waived or is estopped to set up such fact.®* 


55. McDonald v. Baker, 207 Ky. 
293, 269 SW 338. 

{a] Physician of grantor.—Where 
an attending physician alone or in 
concert with his son procures a life- 
long partner, friend, and associate to 
transfer a valuable oil lease to the 
son for a nominal consideration dur- 
ing the grantor’s last illness, he 
ought to be required to prove by clear 
and convincing evidence that he 
made full disclosure of the facts and 
dealt fairly with the grantor. Mc- 
Donald v. Baker, 207 Ky. 293, 269 
SW 338. 

56. McDonald v. Baker, supra; 
‘Logan v. Walker, 152 La. 880, 94 
430; Waggoner v. Zudelowitz, (Tex. ° 
Commn,. A,) 231 SW 721. [rev. (Civ. 
A.) 211 SW 598]. 

{a] Tlustration.—Where defend- 
ant used considerable persuasion to 
cause plaintiff, an ignorant negress 
of weak intellect, to convey him one 
half of her interest in an oil lease, 
and told her she would lose her 
rights unless some one looked after 
them, and that he would do so if, she 
made the conveyance, and took her 
before a notary without any oppor- 
tunity to consult anyone else, and, 
although the notary attempted to ex- 
plain the meaning of the instrument, 
she still had the impression that she 
was signing an instrument to protect 
her rights, and possibly to convey 
her interest in oil already produced, 
the sale will be annulled for fraud. 
peaan v. Walker, 152 La. 880, 94 S 


[b] Statements not fraudulent.— 
The fact that the purchaser of an 
interest in an oil lease was informed 
by the driller of a well on adjoining 
premises at which oil had just been 
struck that he woulda not have been 
allowed on the premises if he had 


been seen in time, and that the 
driller intended to keep visitors 
away from the well in the ftiture, 


shows that a statement, made by the 
purchaser to his vendor, when the 
latter suggested going by that well, 
that it would be useless because 
visitors were not allowed there, was 
not fraudulent. Overby v. Mona 
gh Trust, (Tex. Civ. A>) 240 [Siw 


[ec] Duty of disclosure.—A party 
negotiating for an interest in an oil 
lease from those with whom he 
stands in no fiduciary relation is un- 
der no obligation to disclose to his 
vendors the fact Known by him that 
a well on an adjoining lease has just 
struck oil. Overby v. Mona Marie 
Trust, (Tex. Civ. A.) 240 SW 581. 

[ad] Tender of price received is 
not required, in suit to set aside, for 
fraud, sale or assignment of an oil 
and gas lease. Consolidated-Progres- 
sive Oil Corp. v. Standard Oil Co., 
Cae OD esas On 

fe] Petition for cancellation for 
fraud held insufficient.—Massey v. 
James, 155 La. 977, 99 S 718. 

57. Allen v. Roy, 157 La, 529, 102 
S 658; Waggoner v. Zundelowitz, 
(Tex. Commn. A.) 231 SW 721 [rev 
(Civ. A.) 211 SW 598]. 

[a] Acts constituting waiver.— 
Fraud in obtaining an option on an 
interest in an oil lease may be 
waived by execution of the final as- 
signment, if assignor only has knowl- 
edge of the material facts, and he 
need not know all the facts with 
reference to the transaction, Waggo- 
ner v. Zundelowitz, (Tex. Commn. 
Ae ZOOM ted PROV (CivcshAn) Meet. 
SW 5981. 

[bl] Waiver as dependent 


; on.. 
kmowledge.—If waiver of fraud 


in 


Tor later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§§ 739-741] 


In seeking such rescission a great degree of dili- 


gence is required.®§ 


A mere expression of opinion, even though it turns 
out to be untrue, does not constitute such fraud 
as will avoid the sale or assignment,°® as where 
the statement or representation is as to future 
events,®° or as to future production.®+ 

[§ 740] (3) Construction and Operation—(a) In 
The rules pertaining to the construction 
and operation of assignments of leases in general®? 
ordinarily apply to the construction and operation 
of assignments or sales of oil and gas leases in de- 
termining the rights and liabilities of the parties,®* 
and also in determining the rights and liabilities of 
several assignees inter se,°* or of several assignors 
A person who offers to sell a lease to 
another, which he knows can be obtained, and, the 
offer being accepted, procures the lease, is not an 
agent but an assignor of the lease, although the 
lease is made directly to the purchaser.®° 


General. 


inter se.® 


obtaining an option on an interest in 
an oil lease depends on knowledge of 
the false representations about a 
nearby well, the fraud is waived by 
‘a. transfer without further inquiry, 
after being advised by others that 
the well is a good producer, where it 
has come in the same or the previous 
day, and is the talk of the town. 
Waggoner y. Zundelowitz, (Tex. 
Commn. A.) 231 SW 721 [rev (Civ. 
A.) 211 SW 598]. 

[c] Waiver as not dependent on 
knowledge.— Waiver of fraud by the 
execution of a transfer of an inter- 
est in an oil lease with knowledge 
thereof does not depend on knowl- 
edge that the transferee knew he was 
falsifying when he made representa- 
tions amounting to statement of 
opinion to procure an option on such 
interest whether such option was 
binding or not. Waggoner v. Zun- 
delowitz, «Tex. Commn. A.) 231 SW 
721 (rev (Civ. A.) 211 SW 598]. 

{d] Instructions as to waiver 
held erroneous.—Waggoner v. Zun- 
delowitz, (Tex. Commn. A.) 231 SW 
t21 reve (Civ.jA.) .211 SW 5984. 

58. Freshwater v. Hoyt, (Tex. 
Commn. A.) 259 SW 923 [rev (Civ. 
A.) 247 SW 637]; Minchew v. Morris, 
(Tex. Civ, A.) 241 SW 215. 

[a] Degree of diligence required. 
—wWhile the law imposes the require- 
ment of reasonable promptness in all 
cases to avoid laches, it requires 
greater diligence in seeking to re- 
seind sales: of oil leases. Minchew 
v. Morris, (Tex. Civ. A.) 241 SW 215. 

[b] Evidence held to sustain 
estoppel by laches in a suit for re- 
scission of the sale of an oil lease 
for fraud. Minchew v. Morris, (Tex. 
Civ. A.) 241 SW 215. 

59. Freshwater v. Hoyt, (Tex. 
Commn, A.) 259 SW. 923. faff (Civ. 
A.) 247 SW 637]; Waggoner v. Zun- 
delowitz, (Tex. Commn. A.) 231 SW 
721 [rev (Civ. A.) 211 SW 598]. 

60. Logan v. Walker, 152 La. 880, 
94 S 430; Minchew v. Morris, (Tex. 
Civ. A.) 241 SW 215. 

[a] Mllustration.—A_ representa- 
tion to the purchasers of an oil lease, 
that they could form a company and 
through it exploit the investment by 
selling stock so as to receive a large 
sum in excess of the purchase price, 
is an expression of a forecast of a 
future event, and not actionable. 
Minchew v. Morris, (Tex. Civ. A.) 
241 SW_ 215. 

61. Engemann y. Allen, 201 Ky. 
483, 257 SW 25; Waggoner v. Zun- 
delowitz, (Tex. Commn. A.) 231 SW 
721 [rev (Civ. A.) 211 SW 5981]. 

[a] Not expression of opinion.— 
A false statement that an oil well 
being drilled was to be a dry hole, 
made to obtain an option on an inter- 
est in a nearby lease, is not an ex- 
pression of an opinion, but a state- 
ment of fact based on apparent 
knowledge. Waggoner vy. Zundelo- 
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As assignment of an undivided 


interest in oil and gas from land under lease is a 


have."? 


witz, (Tex. Commn. A.) 231 SW 721 
[rev (Civ. A.) 211 SW 598]. 


62. See Landlord and Tenant §§ 
93-108. 

63. U. S.—Rice v. Ege, 42 Fed. 
661 


Ind.—Pittinger v. Ramage, 40 Ind. 
A, 486, 82 NE 478. 
Ky.—Arnett v. Stephens, 199 Ky. 
730, 251 SW 947; Kies v. Williams, 
190 Ky. 596, 228 SW _ 40. 
Tex.—McCarty v. Humphrey, (Tex. 
Commn. A.) 261. SW. 1015° Laff” (Civ: 
A.) 251 SW 609]; Miller v. Hodges, 
(Tex. Commn. A.) 260 SW 168 [aff 
(Civ. A.) 244 SW 684]; Bell v. Kirby 
Petroleum Co., (Civ. A.) 269 SW 170; 
Hickernell v. Gregory, (Civ. A.) 224 
SW 691; Jackson v. Pure Oil Operat- 
ine COs CClve Ay) 2a? We os 
W.'Va.—Lawrence v. Potter, 91 W. 
Va. 361, 113 SE 266; Carnegie Natu- 
ral Gas Co. v. South Penn Oil Co., 56 
W. Va. 402, 49 SE 548; Dresser v. 


West Virginia Transp. Co., 8 W. Va. 
553. 
64 Larmon y. Miller, 195 Ky. 654, 


243 SW. 939. 

65. Bertram y. Jones, 205 Ky. 691, 
266 SW _ 385. 

[a] Sharing in consideration.— 
Where, by contract, consideration for 
purchase of an interest in oil leases 
is payable to plaintiff and defendant, 
as sellers, if they are joint owners, 
and the entire consideration is paid to 
defendant or to others for his benefit, 
the law implies promise by defendant 
to pay plaintiff his one half of con- 


sideration. Bertram v. Jones, 205 
Ky. 691, 266 SW 385. 

66. King vy. Coombs, 36 Okl. 396, 
£22) Ps). 


67. Wood v. White Eagle Oil, etc., 
Co., (Mo. A.) 274 SW 894. 

68. Wood v. White Eagle Oil, etc., 
Co., supra. 

69. See Landlord and Tenant §§ 
95-105. 

70. U. S.—Associated Oil Co. v. 
Miller, 269 Fed, 16. 

Ky.—Mogg v. Farley, 205 Ky. 25, 
265 SW 449; Arnett v. Stephens, 199 
Ky. 730, 251 SW 947. 

Okl.—Moore v. White, 75 Okl. 171, 
182 P 684. 

Pa.—Burgan v. South Penn Oil Co., 
243 Pa. 128, 89 A 823. 

Tex.—Miller v. Hodges, (Commn. 
A.) 260 SW 168 [aff (Civ. A.) 244 SW 
634]; Greenwood v. Helm, (Civ. A.) 
264 SW 221; Stitz v. National Pro- 
ducing, etc., Co., (Civ. A.) 247 SW 
657; Hapgood v. City Nat. Bank, 
(Civ. A.) 2830 SW 775. 

See generally Landlord and Tenant 


6. 

fa] Particular assignment  con- 
strued.—An assignment of oil and 
gas lease taken subject to mortgage, 
covenanting that lessee is lawful 
owner of lease and rights and inter- 
est thereunder, and personal property 
thereon, and that it is free from en- 
cumbrances, conveys only interest of 


complete instrument within itself, and a transfer 
order, executed for the guidance of the buyer of 
oil in distributing proceeds, and reciting that as- 
signees are entitled to a certain ‘‘working inter- 
est,’’ is inconsistent therewith, and executed for an 
entirely different purpose;*? and where they are not 
delivered at the same time, the transfer order is 
not an essential part of the assignment to be con- 
strued with it.° 

[§ 741] (b) Between Lessor and Assignee—aa. 
Rights of Assignee. 
rules,®® in the absence of an agreement to the con- 
trary, the assignee ordinarily acquires such rights 
or interest, and such only, as the assignor had under 
the lease,’® although he may be estopped, by his 
acts, from asserting rights which otherwise he would 
The assignee may sue to quiet his title un- 
der an oil and gas lease, and enjoin the lessor from 


In accordance with the general 


lessee. Ball v. Coyle, 108 Okl. 30, 
233 P 750. 
{b] Extension of lease by pay- 


ment of rental—Where lessee as- 
signed his interest in an oil lease in 
different portions of the land in 
severalty to different persons, who 
in turn assigned their interests to 
the Same person, such person, holding 
the lessee’s interest as to the entire 
land, could not extend the lease as to 
only a portion of the land by pay- 
ment of only a portion of the rental, 
although the lease provided that, on 
assignment as to a part of the land, 
the default of assignee should not 
affect the lease in so far as it covered 
other portions of the land as to 
which rental was duly paid, such 
provision being applicable only in 
case the rights in different portions 
of the land were held by different 
persons, the optional right to pay 
rental being indivisible where rights 
as to all the land were vested in one 
person. Young v. Jones, (Tex. Civ. 
A.) 222 SW 691. 

[c] Rule applied to subsequent 
assignees.— Where the original lessee 
paid for an option to drill or not, and 
his assignee assigned the lease in- 
cluding such option for a payment 
in cash and an agreement to pay a 
further sum out of the first oil pro- 
duced above. royalties reserved to the 
original lessor, on a showing that the 
land in question was encircled by dry 
holes, that the only way it could be 
shown that it would not produce the 
specified amount of oil was to drill 
wells all over the land, the subse- 
quent assignees were justified in 
surrendering their option. Green- 
wood v. Helm, (Tex. Civ. A.) 264 
SW 221. 

[ad] Not quitclaim.—An assign- 
ment of all of assignor’s “right, title, 
and interest in and to the leases 
aforesaid, and all rights theréunder,” 
is not a quitclaim, but a conveyance 
of oil and gas leases therein re- 
ferred to, aS well as the same title 
to the minerals that such instru- 
ments conveyed. Miller v. Hodges, 
(Tex. Commn. A.) 260 SW 168 [aff 
(Civ. A.) 244 SW 634]. 

[e] Assignor as party to suit.— 
Where by a contract an oil company 
conveys to another company all its 
rights in the oil and gas in leased 
lands for the purpose of development 
and operation, the parties to share 
in the production as therein provided, 
the grantor reserving the right to 
reénter and terminate the contract 
for default by the grantee, the 
grantor is an indispensable party to 
a suit by the grantee against the 
owner of a tract of land to enforce 
its rights claimed under the lease. 
Associated Oil Co. vy. Miller, 269 
Fed. 16. 

71. Mogg v. Farley, 205 Ky. 25, 
265 Sw 449. 

[a] Tllustration.—Where a buyer 


L112; [40, Cada] 


executing a second lease.*? 
As bona fide purchaser. 


in a court of equity.”® 


or infirmity in the lease.’° 


rights thereunder:77 


[9 742] bb. Liability of Assignee.”® 
is bound by changes in the original lease of which 


of an oil lease does not stand upon 
objections to technical defects in the 
abstract of title, and gives the seller 
no opportunity to cure defects in the 
abstract, he cannot complain that 
these defects were not cured. Mogg 
v. Farley, 205 Ky. 25, 265 SW 449. 

72. Castle Brook Carbon Black 
nei v. Ferrell, 76 W. Va. 300, 85 SH 

[a] The assignor is not a neces- 
sary party to such suit if the assign- 
ment is absolute. Castle Brook 
Carbon Black Co. v. Ferrell, 76 W. 
Va. 300, 85 SE 544. 

73. Wells v. Shadoin, 202 Ky. 456, 
260 SW 12. 

74 Stewart Oil Co. v. Bryant, 153 
Ark. 432, 243 SW 811; Dill v. Fraze, 
(ind. A.) 77 NE 1147; Brown v. Ohio 
ONE Cole zteOnwCing Ct, LLG a1 .Oh; 
Cir. Dec. 810; .Aye v. Philadelphia 
Co., 193 Pa. 457, 44 A 556; Thompson 
v. Christie, 138 Pa. 230, 20 A 934, 
11 LRA 236. 

[a] Estoppel—Where the _ bene- 
ficial owners of undivided interests 
in an oil lease knew that the lease 
had been assigned to a corporation 
which was selling its stock to raise 
money for the development of the 
lease, and that the corporation had 
made a contract for the drilling of a 
well, whereby the driller was to -pay 
all his expenses and receive a two- 
thirds interest in the property, but 
made no objection for more than a 
month .after the assignment was 
made and until the well was sub- 
stantially completed and producing 
wells had been brought in on adjoin- 
ing property, they were estopped to 
assert their beneficial interests as 
against the purchasers of stock in 
the corporation and the well driller, 
who relied in good faith on the rec- 
ord title of the corporation to the 
lease, and had no knowledge of the 
outstanding equities. Stewart Oil 
Co. v. Bryant, 153 Ark. 432, 243 SW 


811. 
75. Moore. v. Sawyer, 167 Fed. 
(Tex. Civ. 


826; Texas Co. v. Barker, 
A.) 258 SW 864. 

fa] innocent purchaser.—A 
lessor is entitled to cancellation of a 
fraudulently procured lease as 
against third persons who had pur- 
chased interests in the lease from 
the lessee at a time when they knew 
or by the exercise of reasonable 
diligence should have known that 
the lessee had induced the execution 
of the lease by a promise to trans- 
fer the lease tO a corporation and to 
give the lessor stock therein, made 
without the intention to perform the 
promise, and for the fraudulent pur- 
pose of deceiving the lessor, the third 
persons not being innocent purchas- 
ers without notice. Thomason v. 


Re naare, (Tex, Civ. A.). 2383 SW 
16. 
76. McKay v..Lucas, (Tex. Civ 


A.) 220 SW 172, 

[a] Tllustration.—A lease, convey- 
ing a legal title and not just an op- 
tion, which through mutual mistake 
continued according to its terms for 
four years instead of three, as was 
intended, conveys a good title for the 


Yor later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


A bona fide purchaser 
and assignee of an oil and gas lease for a valuable 
consideration without notice stands on a high plane 
Such a purchaser or assignee 
takes title discharged from any secret trust or agree- 
ment between the original parties;‘* nor is the 
lease in his hands affected by the fraud of the lessee 
in procuring the lease,” or by any latent defect 
But where the lease is 
entirely void in the hands of the lessee, his assignee, 
even though an innocent purchaser, can acquire no 
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-he has actual or constructive notice;7? and is bound 


The assignee 
from under the 


four years in the hands of an inno- 
cent purchaser. Hodges v. Miller, 
(Tex. vais ge 244 SW 634, (Civ. A.) 
238 SW 7 

[b] rf the lease is invalid be- 
cause there was no valid delivery 
a bona fide purchaser from the as- 
signee has no rights superior to the 
owner. Hapgood v. City Nat. Bank, 
(Tex. Civ. A.) 230 SW 775 

77. Curry v. Hinton, 191 Ky. 681, 
231 SW 217. 

78. Generally see Landlord and 
Tenant §§ 97-104. 

79. Ft. Henry Oil Co. v. Rose, 199 
Ky. 587, 251 SW 671. 

80. Cox v. Sinclair Gulf Oil Co., 


(Tex. Civ. A.) 265 SW 196; Graham 
vy. Omar Gasoline Co., (Tex. Cie, AS) 
253 SW 896. See generally Landlord 


and Tenant §§ 97-104. 

81. Greenwood v. Helm, (Tex. Civ. 
A.) 264 SW 221 

[a] Rule applied to subsequent 
assignee.—W here assignees from a 
prior assignee of a lease accept the 
original lease, they stepped into the 
shoes of the original lessee, and the 
liabilities under the lease passed to 
all the successive asSignees. Green- 
wood v. Helm, (Tex. Civ. A.) 264 
SW 221. 

82. Stitz v. National Producing, 
ete., Co., (Tex. Civ. A.) 247 SW 657. 

83. Montgomery v. Hickok, 188 
Ill. A. 348; Pierce Fordyce Oil Assoc. 


‘v. Woodrum, (Tex. Civ. A.) 188 SW 


245, See generally Landlord and 
Tenant § 97. 
[a] Where there are several as- 


signees (1) of the lessee’s interest 
under the lease, all separate as- 
signees are bound by the acts of 
other assignees which affect the lease 
as a whole upon which all relied to 
establish their interest. Cox vy. Sin- 
elaireGuit. Oil Con Chex. Cin van) 
265 SW 196. (2) The several as- 
signees of total interest of lessee in 
oil lease are bound to pverform ex- 
press and implied covenants of the 
lease which affect it as a whole, and 
to develop their respective segre- 
gated portions with diligence after 
producing discovery well is com- 
pleted. Cox v. Sinclair Gulf Oil Co., 
supra. 

84. Graham v. Omar Gasoline Co, 
(Tex. Civ. A.) 253 SW 896. 

{a] D1ustration.—A purchaser of 
a lease, with full notice of the ven- 
dor’s contract to sell all the ‘gas 
produced from oil wells or the land 
to another and permit the latter to 
erect, operate, and maintain all ma- 
terials, equipment, and structures 
necessary for performance, is bound 
by the vendor’s covenants where the 
contract imposes a servitude in the 
nature of an incorporeal heredita- 
ment, enforceable according to the 
party’s intention whether a covenant 
running with the land or not, against 
subsequent purchasers with notice 
whether named in the instrument or 
not, and notwithstanding want of 
privity of estate. Graham v. Omar 
wasoling Co; Chex. CivgesAy ezose sis 

6 


[b] Notice.—Recording of an oil 
and gas lease prior to its assignment 


to observe all the assignor’s obligations under the 
lease which are in privity of estate,®? particularly 
where the assignment contains an express stipula- 
tion to that effect ;8! and where the lease is by its 
terms assignable without modification or restriction 
as to persons or purposes, an assignee’s obligations 
are determinable alone from the contract.** 
bound by all covenants in the lease which run with 
the land** and also by other covenants, of which 
he has notice, and which impose a servitude in the 
nature of an incorporeal hereditament.** 
liable to the original lessor for the rent or royalty 
stipulated in the lease,*° unless he is relieved there- 


He is 


He is 


provisions of the assignment, by 


gives constructive notice to the as- 
signees of the conditions in the lease, 
and such assignees are charged with 
knowledge that the conditions for 
development or payment of rent had 
not been performed. MHickernell v. 
Gregory, (Tex. Civ. A.) 224 SW 691. 

85. Ill—Montgomery y. Hickok, 
188 Ill. A. 348. 

Ind.—Indiana Natural Gas, etce., 
Co, Vv. Hinton,,.159° Ind. 398, 
224; Indiana Natural Gas, 
Ve, Duline S17 ind Ay sboG. : 
96; Breckenridge v. Parrott, 15 Ind. 
A. 411, 44 NE 66; Edmonds v. Moun- 
sey, 15 Ind. A. 399, 44 NE 196. 

Kan.—Gordon y. Wilcox, 109 Kan. 
524, 200 P 282. 


Ky.—Richardson vy. Chenault, 31 
Sw 143, 17 KyL 372. 

Oh.—Columbus Gas, etce., Oc a Vs 
Knox County Oil, ete., Co., 91 Se. St. 
35,.369, 109 NH 529. 

Okl.— Gem Oil Co. v. Swift, 102 
OKI. 74, 226 P 96, 36 ALR 1280; 
Ardizzonne v. Archer, 160 P 446. 

Pa.—Fennell v. Guffey, 155 Pa. 38, 
20 AS (80s 139 bas (oA, ec Olea Ore 
Bradford OF Co: Biair, tis; Pa. Ss. 
4 A 218, 57 AmR 442; Coulter v. 


Conemaugh Gas Co., 
553; Watt v. Equitable Gas Co., 8 
Pa. Super. 618, 483 WklyNC 215. 
Tex.—Small-Lynch Co. v. Midwest. 
ete Go., Civ Ay 26oF sae. 
Hitson v. Gilman, (Civ. A.) 220 SW 


[a] The assignment need not be 
shown by direict evidence in order to 
charge the assignee for rentals. In- 
diana Natural: Gas, ete., Co. v. Du- 
ling,, 51 Ind. “A. 596;"°100* NEY 96: 

[b] Partial assignment. — Where 
an oil lease calling for drilling of 
a well by the lessee within six 
months, or payment of, certain 
rentals, provided expressly that the 
lessee might assign all or any part 
of the land, any assignee of part of 
the original lease was entitled to 
protect his own lease by paying his 
proportionate part of the rentals of 
the rate per acre specified in the 
original lease, the lessors not being 
entitled to have rental installments, 
after assignments by the lessee, paid 
as a whole. Hitson vy. Gilman, (Tex. 


14 Pa. Super. 


Civ. A.) 220 SW 140. 
[c] Where assignment to several. 
—Where- undivided interests in a 


lease are assigned to two different 
parties and one of the assignees goes 
into the possession and_ beneficial 
enjoyment of the premises, he will 
be liable to the lessor for the whole 
rent, although it may be that the 
lessor could recover such rent in a 
joint action against the two as- 
signees. Burton v. Forest Oil Coa., 
204 Pa. 349, 54 A 266. 

[ad] Successive assignees.—A pe- 
tition which alleges that each of 
three corporations successively be- 
came the assignee of an oil and gas 
lease, and that the three by some 
arrangement, unknown to plaintiffs, 
claimed the right to operate and had 
operated the lease and were ‘using 
the gas for which the lease required 
payment to the lessor without pay- 
ing for it, states a cause of action. 


§§ 742-744] 


reason of a defect in the lessor’s title.®® 
to perform the obligations of the lease he may be 
held liable to the lessor in damages,*’ and the lessor, 
in accordance with the terms of the lease, may enter 
as for a forfeiture on a breach of covenant of the 


lease.88 
When not liable. 


tion to pay a penalty for not 


time and manner specified in the lease;®° and is 
under no obligation that the lessee was not under,®+ 
except to the extent that he makes a special agree- 
ment with the lessor;? nor is he liable for the con- 
sequences of his assignor’s failure to comply with 


the provisions of the lease.®* 


[§ 743] (c) Between Lessor and Assignor. 
accordance with the general rules®* an oil and gas 
lessee is not released from his personal liability 
for rents or royalties by the assignment of his lease 


Mathes v. Shaw Oil Co., 85 Kan. 162, 
116 P 244. 

fe] Under contract of opneration.— 
Although an assignee of an oil lease 
is ordinarily liable for rentals due 
thereon to the owner thereof, even 
though such liability is not specifi- 
cally assumed, the assignee of inter- 
est in the production of a lease un- 
der a contract which amounts to a 
contract of operation rather than an 
assignment is not liable for rentals 


accruing. Small-Lynch Co. v. Mid- 
west, ete, Co, (Tex. Civ:. A.) 269 
SW 163. 

[f] Royalties accruing prior to 


assignment.—An assignee is not lia- 
ble for royalties accruing prior to the 
assignment, regardless of re S eaeea 
able. Columbus Gas, etc, 

Knox County Oil, ete., Co., 91 Sn: st. 
35, 369, 109 NE 529. 

Liability of assignee for rent gen- 
erally see Landlord and Tenant §§ 
1229-1242. 

86. Gem Oil Co. v. Swift, 102 Okl. 
74, 226 P 96, 36 ALR 1280. 

fa] Estoppel—Where an assign- 
ment of an oil and gas lease ex- 
pressly provides that the assignee 
will not elect to hold possession un- 
der such lease nor be obliged to pay 
rentals and royalties due thereunder 
unless the title is valid and subsist- 
ing, the assignee is not’ estopped to 
deny the title of the lessor, which 
failing, the action of lessor against 
the assignee for rents and royalties 
likewise fails. Gem Oil Co. v. Swift, 
LOS Okl a 7811226 VE 9650 36 ALR 
1280. 

$7.. Hefner vy. Light, etc., ‘Co. 77 
We Vane 7, 87 SE: 206. 

{a] Proof.—Where lessor in oil 
and gas lease sues assignee of the 
lease for damages from failure to 
drill wells on lessor’s lands to pre- 
vent drainage of oil through wells 
on adjacent lands, lessor must prove 
the assignment to defendant, and 
that his operations were under lease. 
Steel v. American Oil Dev. Co., 80 
W. Va. 206, 92 SE 410, LRAI9I17E 
97%. 

88. Zipperle v. MHeinzerling Oil 
Corp., (Tex. Civ. A.) 274 SW 259. 

Forfeiture of oil or gas lease gen- 
erally see supra §§ 694-708. 


g9. Chaney v. Ohio, etc., Oil Co., 
32 Ind. A. 193, 69 NE 477. 

90. Chaney v. Ohio, etc., Oil Co., 
supra. But see Pierce Fordyce Oil 
Assoc. v. Woodrumb, (Tex. Civ. A.) 
188 SW 245. 

91. Goocey v. Hopkins, 206 Ky. 


176, 266 SW 1087. 

[a] Renewal or extension.—W here 
the original lessee was under no 
obligation to renew or extend the 
lease, his assignee was under none, 
unless made so by the terms of the 
assignment, and there is no such 


But in the absence of a stipu- 
lation therefor the assignee does not become bound 
to other obligations of the assignor to the original 
lessor, which arise out of privity of contract, and 
not out of privity of estate,*® such as to the obliga- 
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If he fails 


assignee.°* 


‘ 
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to a third person,®> even though the lessor recog- 
nizes the assignee as tenant,°® unless the lessor 
agrees to release the lessee and look only to the 
Where the lease so provides, the lessor 
is entitled to a stipulated share of the consideration 


received by the lessee on the sale of the lease. 


Guaranty. 


drilling in the 


In 


tain an action against him for damages,‘ 
rescind the contract and recover the consideration - 


Under some leases the lessee guaran- 
tees the performance of all of his covenants and 
obligations in the event of an assignment of the 
lease to others.®® 

[§ 744] (d) Between Assignor and Assignee—aa. 
Rights of Assignee—(aa) In General. 
relating to the rights of an assignee under assign- 
ments generally,' particularly under assignments of 
other leases,’ ordinarily apply as to the rights of 
the assignee, and the corresponding obligations of 
his assignor, the original lessee, under an assign- 
ment of an oil or gas lease.® 
faults in the performance of a substantial part of 
the contract of assignment, the assignee may main- 


The rules 


If the assignor de- 


1 


or he may 


obligation under assignment, where-]171 App. Div. 939, 156 NYS 519. 


by the assignee agrees solely to con- 
vey lessee fully paid up one-sixteenth 
interest in leasehold, and to drill 
well within sixty days, and the origi- 
nal lessee’s rights terminated when 
lease terminated. Goocey v. Hop- 
kins, 206 Ky. 176, 266 SW 1087. 

92. Indiana Natural Gas, etc,, Co. 
ea Duling, 52) Indy A.596,9100 NE 

[a] Rule applied.—Where the as- 
signee of three oil and gas leases 
covering separate tracts of land en- 
tered into a subsequent agreement 
with the lessor ‘to drill a third well 
on his land,” the liability of the as- 
signee, under such subsequent con- 
tract, could be fixed by proof that 
he failed to drill a well upon any of 
the lands described in the leases. 
Indiana Natural Gas, ete., Co. v. 
Duling;  5ie Ind. A. 596; 100° NE 96, 

$3. Hefner v. Light, etc, Co., 77 
W. Va. 217, 87 SE 206. 

94. See Assignments § 171; Land- 
lord and Tenant § 94. 

95. Pittsburg Cons. pon Cosma 
Greenlee, 164 Pa. 549, 30 A 489; 
Livingston Oil Corp. v. Waggoner, 
(Tex wCive At )iv203 Sw 903; Hairston 
Vis Fat sole S) y Vasa cooumoansiey oie. 

[a] Rule applied.— W here the les- 
see Sells the casing-head gas from a 
well to a third person, the fact that 
the lessor sues the latter for a con- 
version of his portion of such gas 
does not establish that he has ac- 
cepted or acquiesced in the contract 
between the lessee and the purchaser, 
where in settling with such pur- 
chaser he expressly reserves his 
rights against the lessee as to sums 
thereafter due. Livingston Oil Corp. 
v. Waggoner, (Tex. Civ. A.) 273 SW 
903. 

96. Pittsburg Cons. Coal Co. v. 
Greenlee, 164 Pa. 549, 30 A 489. 

97. Lockhart v, Atwood, 198 Ky. 
324, 248 SW 843. 


98. Moherman v. Anthony, 103 
Kan. 500, 175 P 676. 
[a] Rule applied.— Where the 


lease provides that on its sale lessor 
shall receive one half the considera- 
tion, his damages on a sale of the 
lease with other leases for a bulk 
consideration is his share of the 
value of the lease at the time of sale. 
Moherman y. Anthony, 103 Kan, 500, 
NYS 32” Ory 

99. Lane v. Urbahn, (Tex. Civ. A.) 
265 SW 1063. 

1. See Assignments §§ 153-161. 

2. See Landlord and Tenant § 106. 

3. Eastern Oil Co. v Holcomb, 212 
Fed. 126, 128 CCA 642; Bertram v. 
Jones, 205 Ky. 691, 266 SW _ 385; 
Aeroplane Oil, ete., Co. v. Disch, 202 
Ky. 561, 262 SW 939; Wood v. White 
Eagle Oil, ete., Co., (Mo. A.) 274 SW 
894; Kidder v. Adrian Petroleum Co., 


[a] Particular assignment con- 
strued.—Where a new lease is taken 
by one of two prior lessees, granting 
to him, without reservation or limi- 
tation, the exclusive right to enter 
and bore for oil and gas, his assign- 
ment of the new lease vests in the 
assignee all the assignor’s right as 
lessee under either of the leases, and 
bars the assignor’s right of action 
as colessee in the original lease 
against his assignee, or any subse- 
quent assignee, of the new lease. 
Garrett v. South Penn Oil Co., 66 W. 
Va. 587, 66 SE 741. 

[b] Reassignment. —: An assign- 
ment of leasehold rights in oil lands, 
containing a covenant to pay royal- 
ties to the assignor, running with 
the land and attaching to the pro- 
duction of the first well, whoever was 
the owner thereof, contemplates a 
reassignment. Kidder vy. Adrian Pe- 
troleum Co., 171 App. Div. 939, 156 


NYS 519. 

4 Ratcliff v. Paul, 114 Kan. 506, 
220 P 279; Floersch v. Snavely, 112 
Kan. 210, 211 P 605; Clark v. Cooper, 
197 Ky. 530, 247 SW 929; Millan v. 
Bartlett, 73 W Va. 367, 89 SE 711; 
Millan v. Bartlett, 69 W. Va. 155, 
TL SE vss i 

[a] MIllustrations.—(1) Where the 
assignor covenants that he is the 
lawful owner and has good right and 
title to sell and assign the lease, 
such covenant is breached as soon as 
made if the lease has been forfeited 
for noncompliance with any of its 
stipulated terms, and the assignor 
is liable in damages to the assignee. 
Ratcliffe v. Paul, 114 Kan. 506, 220 
P 279. (2) A covenant by the as- 
signor of an interest in an oil lease 
that he will pay the rental and pre- 
vent a forfeiture is broken by a sale 
thereafter of the lease to another, 
who makes a surrender of it, or who 
by failure to pay the rental suffers 
a forfeiture. Millan v. Bartlett, 69 
We Va. 155, 71 SE 13. 

[b] Measure of damages.—(1) 
Where the seller of an oil and gas 
lease aS a part of the transaction 
agrees to sell an interest in it for a 
certain sum within a fixed time, and 
fails to do so, the measure of 
damages for his breach of this part 
of the contract is ordinarily the 
difference between such sum and the 
value of the interest that was to 
have been sold. Floersch v. Snavely, 
112 Kan. 210, 211 P 605. (2) In esti- 
mating the damages to assignee of a 
portion of the interest in an oil and 
gas lease from lapse of lease suffered 
by assignor, it is proper to take into 
account the selling value of such 
lease when the right of action ac- 
crued. Millan v Bartlett, 78 W. Va. 
367, 89 SE 711. 
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paid,® provided he notifies the assignor and tenders 
back what he has received under the assignment.® 

Implied covenants. Where the assignor in assign- 
ing a portion of his interest agrees to pay delay 
rentals and to notify the assignee before permitting 
the lease to lapse, he impliedly covenants not to 
dispose of the lease to a stranger without the as- 
signee’s consent.?’ Such a covenant is personal and 
does not pass by a transfer of the lease to a stranger 
so as to bind him.® 

Effect of eviction. Where the assignee or pur- 
chaser is partly evicted from the leased premises, 
he is entitled to recover the value of the portion 
from which he is evicted, which is estimated pro- 
portionately to the total price of the sale;?° he is 
not entitled to recover for the increased value of 
the lease.11 

[§ 745] (bb) For Defect in Title. In the absence 
of express covenants therefor, the law implies a 
covenant that the lease will be one under which the 
lessee can enter and hold the property during the 
term,!? but the assignor does not warrant the title 
to the lease,t® and is under no obligation to furnish 
an abstract of title,4* and in the absence of fraud 
or concealment is not liable to the assignee for de- 
fects in, or a failure of, the title.1° Where, however, 
the assignment expressly stipulates therefor, the 

5. Neill v. Cornish, 159 Ark. 611, 
252 SW 612; Clark v. Cooper, 197 
Ky. 530, 247 SW 929. 


{al A partial failure of title does 
not entitle the assignee to rescission 


[a] 


lease give a 
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wood v. Three for One Oil Co., (Tex. 
Civ. A.) 246 SW 671. 

Not required to remedy defect. 
—Where the owners of an oil and gas 
written 


[8§ 744-746 


assignor warrants the title to the lease,'® and is 
bound to deliver an abstract of title to the as- 
signee,!? unless the latter waives his right to receive 
it.18 In such eases, if there is a failure or defect 
in title, although there has been no eviction, the 
assignee may sue to rescind the contract and re- 
cover back the purchase price paid,'® or sue for 
the breach of covenant;?° or he may set up such 
fact to defeat a recovery of the purchase price ;** 
or in case of a defect in title, the assignee may 
sue to quiet his title,?? notwithstanding the con- 
tract of assignment provides that a defect in the 
title shall render the contract void.?? 

Tender of lease. A tender back of the assigned 
lease is not necessary as a condition precedent to a 
suit for rescission where the lease is of no effect 
because the lessor has no title,24 or because the 
lease has expired by reason of a default in the 
performance of its conditions;?> and even though 
such a tender is required, it may be waived by de- 
fendant’s failure to plead the fact that it has not 
been made.?® 

[§ 746] (cc) As to Fixtures or Equipment. What 
equipment passes under an assignment of an oil 
or gas lease is usually a question of fact to be 
determined from. the facts and circumstances of 
the particular case.** But it has been held that an 
an oil lease covenants against encum- 
brancés, and after execution, on ex- 
amination of abstract, assignees were 


informed as to purchase-money liens, 


assignment | having accented the conveyance with 


where equity will be served by de- 
creeing a return of a proportionate 
share of the purchase price. Neill 
v. Cornish, 159 Ark. 611, 252 SW 
612. 

6. Clark v. Cooper, 197 Ky. 530, 
247 SW 929. : ‘ 

{al Thus, if an assignee of oil 
and gas leases desires to repudiate 
the contract because part of the 
leases had previously been forfeited 
for nonvayment of rentals, it is in- 
cumbent upon him so to notify the 
assignor and tender back what he had 
received under it, with the right to 
recover what he has parted with or 
its value. Clark v. Cooper, 197 Ky. 
530. 247 SW 929. 

7. Millan v. Bartlett, 78 W. Va. 
367. 39" SH) 711. 

8 Millan v. Bartlett, supra. 

9. Eviction of oil or gas lessee 
generally see supra § 675. , 
Lockwood Oil Co. v. Atkins, 
. 610, 104 S 386. 
Lockwood Oil Co. v. Atkins, 
supra. ‘ 

{a] Thus, an assignee of oil and 
gas leases, suing to recover because 
of partial eviction, is not entitled to 
recover. in addition to return of 
purchase price of the evicted portion 
profits it would have been able to 
make on account of increased value 
of leases, especially as oil and gas 
leases are not susceptible of having 
anything more than a mere conjec- 
tural and speculative value. Lock- 
wood Oil Co. v. Atkins, 158 La. 610, 


104 S 386. 

12. King v. Coombs, 36 Okl. 396, 
Tipe eed aes b, 

12. Arnett v. Stephens, 199 Ky. 


730, 251 SW 947; Moore v. White, 75 
Okl, 171, 182 P 684;-White v. Murphy, 
(Tex. Civ. A.) 229 SW 641. 

14. Langford v. Bivins, (Tex. Civ. 
A.) 225 SW 867. 


15. Moore v. White, 75 Okl. 171, 
182 P 684; White v. Murphy, (Tex. 
Civ. A.) 229 SW 641; Johnston v. 
Mendenhall, 9 W. Va. 112. 

16. Barnard v. West, 99 Okl. 127, 
LOE: ro tale 

17. Hugus v. Sanders, 164 Ark. 
385, 261 SW 899; Brown v. Scott, 


155 La. 992, 99 S 796; Hill v. Provine. 
(Tex. Civ. A.) 260 SW 681; Haster- 


thereof, which, together with a check 
is deposited in a bank under an agree- 
ment that assignors shall furnish an 
abstract which assignee shall have 
ten days to examine, the bank being 
authorized to turn over the check to 
assignors on the statement of as- 
Signee’s attorney that the title is 
good and merchantable, assignors 
“binding and obliging themselves to 
transfer a good and merchantable 
title to said lands,’’ on the discovery 
of a flaw in the title, the parties are 
to be restored to their previous situ- 
ation, and there is no obligation on 
assignors to remedy the defect in 
the title. Brown v. Scott, 155 La. 
O92 OO ESO. 

{[b] Waiver of right to have quit- 
claim in abstract.—By notifying an 
escrow holder and seller of an oil 
lease that the contract is ended, and 
demanding return of the purchase 
money, the purchaser of an oil and 
gas lease waives the right under 
escrow contract to have a quitclaim 
deed from others recorded and in- 
cluded in abstract furnished by the 
seller. Hugus vy. Sanders, 164 Ark. 
385, 261 SW 899. 

[ec] Collateral agreement. — An 
agreement of one of the sellers of an 
oil lease to write an opinion on the 
title of the land, made after assign- 
ment of the lease and delivery of 
the note and conclusion of the trade, 
is no part of the consideration of the 
note, but a collateral and subsequent 
agreement, made without considera- 
tion for the maker’s accommodation, 
and a failure to comply therewith by 
seller afforded no defense to the note. 
Hill v. Provine, (Tex. Civ. A.) 260 


Sw 681. 

18. Hasterwsod v. Three for One 
Oil) -'Co., 0" CLex we Civel ADMr2462eSiw, 
671. 

19. Roxana Petroleum Co. v. Rush, 
295 Fed. 844. : 


20. Hill v. Provine, (Tex. Civ. A.) 
260 SW 681. 

21. Hope Syndicate v. Southland 
Petroleum Co., 207 Ky. 473, 269 SW 
517; King v. Coombs, 86 Okl. 396, 
122 P 181; Hill v. Provine, (Tex. Civ. 
A.) 260 SW 681. 

fa] 
cumbrances.—(1) Where assignor of 


As to covenant against en-- 


the covenant against encumbrances, 
the presumption obtains that they in- 
tended to assume the risk incident to 
the liens and rely on the warranty, 
and in an action on notes given for 
the purchase of the lease it became 
their duty to remit such presumption. 
Hill vy. Provine, (Tex. Civ. A.) 260 SW 
681. (2) Where the assignees of the 
lease learn shortly after execution 
that the covenant against encum- 
brances is broken, but continue to 
claim under the assignment to them, 
in assignor’s action on purchase- 
money notes, not having been dispos- 
sessed nor compelled to pay the en- 
cumbrances to protect their lease, no 
right of action for breach of cove- 
nant is established by assignees to 
defeat the note. Hill v. Provine, 
supra. 

22. Huselton v. Liggett, 110 Kan. 
145, 202 P 972, ° 

Suit to quiet title generally see 
supra § 711. > 

23. Huselton v. Liggett, 110 Kan. 
145, 202 P 972. 

24. Roxana Petroleum Co. v. Rush, 
295 Fed. 844. 


25. Roxana Petroleum Co. v. Rush, 
supra. 
[a] Reason for rule.—Since noth- 


ing was conveyed by the assignment 
and even if the lessors did have an 
interest which they could let, the 
purchaser is not required to offer to 
return the assigned leases, where 
they had expired as a result of non- 
payment of the amount required to 
effect a further extension of their 
terms, the purchaser having no obli- 
gation to procure an extension of the 
term of either lease. Roxana Pe- 
troleum Co. v. Rush, 295 Fed. 844. 


26. Roxana Petroleum Co. v. Rush, 
supra. 
[a] Thus, in an action to rescind 


a transfer of oil and gas leases, a 
tender back of leases is waived by 
defendant’s failure to make such plea 
before, or at the time of the filing 
of his first answer, before the suit is 
transferred to the equity docket. 


Roxana Petroleum Co. v. Rush, 295 
Fed. 844. 
27. Connette v. Wright, 154 La. 


1081, 98 S 674; Niece v. Percy, 9 Oh. 
GirWCosNaSw288, 29 Ohx Cins Cte2ios 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§§ 746-747] 


assignment or sale of an oil and gas lease does not 
convey any interest in, or to, casings in a well?® 
or to fixtures used in connection therewith.?9 

[§ 747] bb. Liability of Assignee.*° 
tions or liabilities of the assignee to his assignor 
depend upon the terms of the assignment contract 
as construed in the light of the surrounding facts 
and circumstances.*+ The assignee is bound to carry 
out the provisions of the assigned lease,?? and in 
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The obliga- 


gas.°6 


for the damages 


all respects comply with the terms of the assign- 


Acacia Oil, ete., Co. v. Tidal Oil Co., 
SOK 23th edd Py is72: 

fal. “The word ‘equipment’ is a 
very broad and general term, and in 
its general acceptance, as used in 
contracts of this character, would 
cover all tools, material, buildings 
and machinery necessarily used in 
the operation of the oil wells upon 
the leases, but the equipment for one 
oil or gas well might be entirely dif- 
ferent from that of another. This 
would depend upon the nature, char- 
acter, and condition of the well, and 
. the number of wells that were being 
operated. Under some conditions, it 
might include almost every conceiv- 
able tool, appliance, or machine that 
is used in oil fields. It might include 
trucks and vehicles used for the pur- 
pose of conveying oil, tools, and ma- 


chinery. Under some circumstances 
it might include a complete set of 
fishing tools, and all appliances 


known to the oil fraternity and used 
by them in an effort to take from an 
oll well any tool, casing, or instru- 
ment, which may have fallen into it. 
So it is clearly a question of fact as 
to what would constitute ‘equipment’ 
to be deduced from the character of 
contract in question, and the charac- 
ter of the leases and the condition in 
which they were at the time the con- 
tract was made.” Acacia Oil, etc., 
Co."v. Tidal Oil Co., 91° OKI. 237, 238, 
2UTSP 372), 

[b] Equipment as part of lease.— 
In an oil field, when parties negotiate 
respecting a lease which is in opera- 
tion either to mortgage it, or sell it, 
they consider the equipment used in 
operating the lease as part of the 
lease; but if purchased as a judicial 
sale, the title obtained is limited 
ordinarily to the terms of the decree 
of sale. Niece v. Percy, 9 Oh. Cir, Ct. 
NewS: 233,729) Oh, Cire Cb.2 219 

[ec] Movable property included.— 
Where the owner of a one-tenth in- 
terest in an oil lease sells it to the 
owner of the remaining interest, to- 
gether with all removable property 
“located on or connected with the 
lease,” the sale necessarily includes 
movable property in a warehouse lo- 
cated on the lease, such property be- 
ing purchased for and used in the 
work of developing the lease. Con- 
nette vy. Wright, 154 La. 1081, 98 § 
674. 

28. Orfic Gasoline Production Co. 
v. Herring, (Tex. Civ. A.) 273 SW 
944; Moore v. Carey Bros. Oil Co., 
er Civ? A.) 269 Sw 75, 39 ALR 
1247. 


29. Orfic Gasoline Production Co. 
Veetlerrine: (rex. Civ A jiv273. Siw 
944. 

30. Generally see Assignments § 


168; Landlord and Tenant § 107. 

31. Connette v. Wright, 154 La. 
1081, 98 S 674; Cox v. Butts, 48 Okl. 
147, 149 P 1090; Jackson v. O’Hara, 
183 Pa. 233, 38 A 624; Indiahoma Re- 


fining Co. v. Wood, (Tex. Civ. A.) 
255 SW 212. 
[a] Under an assignment of one 


half of lessee’s interest in the lease, 
together with his gas right therein, 
the assignee becomes a joint owner 
of the lease and jointly liable there- 
under with the original lessee. Jack- 
son v. O’Hara, 183 Pa. 233, 38 A ie 

32 Humbie Oil, etc. Co. 
Strauss, (Tex. Civ. BS) 243 SW 528. 
See also supra § 742. 

33. U.S. Tex Oil Corp. v. Kynerd, 
296 Fed. 836; Micklesson v. Gypsy 
Oil Co., 110 Okl. 117, 288 P 194; Ver- 
schoyle vy. Thomas, (Tex. Civ. A.) 261 


SW 554. 

[a]. Covenant as to drilling by 
assignor.—(1) A provision in an as- 
signment of an oil and gas lease for 
giving of all drilling on the premises 
to assignor, and that assignment is 
made on the express condition that 
assignor shall have all drilling, is not 
a condition subsequent, but merely a 
covenant, and is binding on the as- 
signee on his acceptance of the as- 
signment even though he does not 
sign it. Mickleson v. Gyspy Oil Co., 
110 Okl, 117, 238 P 194. (2) A cove- 
nant to give assignor drilling con- 
tracts at average prices being paid 
by substantial companies, and requir- 
ing assignor to do drilling in a good 


workmanlike manner, on acceptance, 
binds assignee to give all drilling on 
the premises to asSignor and to pay 
for it at average prices paid for such 
work by good and substantial oil 
companies and binds assignor to do 
the drilling in a good workmanlike 


manner. Mickleson vy. Gypsy Oil Co., 
supra. 
34 U. S—uvU. S. Tex Oil Corp. v. 


Occidental Oil Corp., 296 Fed. 841; 
Ue Ss: Tex, Oll—Corplev. *kynerd, .296 
Fed. 836. 

Kkan.—Hale v. Gypsy Oil Co., 113 
Kan 1%6. 213 RP 824: 

N. Y.—Kidder v. Adrian Petroleum 
Co., 171 App. Div. 939, 156 NYS 519. 

Okl.—McConnell v. Wallace, 92 Okl. 
174, 218 P 672. 

Tex.—Greenwood v. Helm, (Civ. 
A.) 264 SW 221; Broyles v. Gilman, 
(Tex. Civ. A.) 222 SW 685. 

fal Part of royalties to assignor. 
—wWhere a lease entitles lessor to a 
one-eighth part “of all oil produced 
and saved,” and gives lessee the right 
to use oil for its operations free of 
cost, an assignment of the lease con- 
veying all of the oil, gas, and min- 
eral rights, except the one-eighth 
royalty, and requiring the assignee 
to pay to the assignor stated, frac- 
tional parts of “all oil and gas pro- 
duced,” entitles the assignor to 
stated fractional parts of seven- 
eighths of all the oil and gas pro- 
duced, without deduction therefrom 
of the amount used by the assignee 
in operations. U.S. Tex. Oil Corp. v. 
Kynerd, 296 Fed. 836. 

Liability for rent or royalty to 
lessor see Supra § 742. 

U. S.—Eastern Oil Co. v. Hol- 

comb, 212 Fed. 126, 128 CCA 642. 

Kan.—Huselton v. Liggett, 110 
Kan 145, 202 PP) .972. 

Ky.—Rice v. Meade, 209 Ky, 173, 
272 SW. 415. 
+ La.—Jennings-Heywood Oil Syndi- 


Caitenv., Alone (Oil, v etc, .Co.y, 113. Tua: 
383, 37 S 1. 
Tex.—Smith v. Harris, (Commn. 


A.) 252 SW 836; Bell v. Kirby Pe- 
troleum Co., (Civ. A.) 269 SW 170; 
Verschoyle v. Thomas, (Civ. A.) 261 


W 554; Harris v. Wheeler, (Civ. A.) 
255 SW 206. 

[a] Payment upon § approval. 
Where a contract for the purchase 
of an oil and gas lease contains a 
provision for the payment of a defi- 
nite sum of money upon the exam- 
ination and approval of the title, 
that sum of money becomes due and 
payable upon the date such approval 
is made. Smith v. Harris, (Tex. 
Commn, A.) 252 SW 836. 

[b] Abandonment as accelerating 
payment.—Although a sale of an oil 
lease provides for payment out of oil 
production, the entire purchase price 
becomes due when the purchaser 
abandons the lease and makes it im- 
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ment,?% such as in regard to the assignee’s liability 
for rent or royalty to be paid to the assignor,** 
‘or as to the time and manner of payment of the 
purchase price,®**° or in regard to the obligation of 
the assignee to develop the property for oil and 
If the assignee fails to comply with such 
terms or conditions, without a sufficient excuse for 
his failure, he may be held liable to the assignor 


he has sustained thereby,** or for 


possible for him to pay in the way 
provided. Harris v. Wheeler, (Tex. 
Civ. A.) 255 SW 206. 

[ec] Defenses.—(1) The maker of 
a note given for an interest in an 
oil and gas lease will not be relieved 
from liability on the note because 
the lease was of no real value, where 
there was no fraud, and neither party 
knew whether the land contained oil 
or gas. Rice v. Meade, 209 Ky. 173, 
272 SW 415. (2) The fact that a par-' 
ticular dry hole has not been prop- 
erly cased and plugged -cannot be set 
up as a counterclaim to an action on 
purchase-money note where, the con- 
tract contains no warranty or cove- 
nant relative thereto, and there was 
no evidence of any fraudulent repre- 
sentations by plaintiff. Hope Syndi- 
cate v. Southland Petroleum Co., 207 
Ky, 473, 269 SW 517. 

{d] Excuse for suspension of pay- 
ment.—A purchaser cannot suspend 
the payment of the price of an oil 
lease because of danger of eviction, 
of which he was informed at the time 
of the purchase. Jennings-Heywood 
Oil Syndicate v. Home Oil, etc., Co., 
113 La. 383. 37'S i 

36. Watchorn xana  Pe- 
troleum Corp., 5 F, %(2a) arte Indiana 
Natural Gas, etc., Co. v. Duling, 51 
Ind. A. 596, i100 NE 96; Huntsman v. 
Monarch Oil, etc., Co., 197 Ky. 607, 
247 SW 1754; Mercer-Lincoln Pine- 
knob LOM Cows ven rulers) ek oil saya ree 
229 SW 3:74; Smith v. Harris, (Tex. 
Civ. A.) 252 SW 836; Humble Oil, 


ete., Co. v. Strauss, (Tex. Civ. A.) 
243 SW 528. 
[a] Illustration.—A provision re- 


quiring defendant to “duly and prop- 
erly develop’ for gas certain de- 
scribed lands, consisting of twelve 
separate tracts, in the production of 
which both parties had an interest, 
did not require him to drill wells on 
each and every tract, regardless of 
probable returns, but relates to the 
entire tract,:considered as an entity, 
and means such reasonable develop- 
ment taking into consideration the 
relationship of the parties to each 
other and all the circumstances sur- 
rounding and involved in the entire 
transaction as would be expected of 
prudent, skillful, and experienced 
operators. Watchorn v. Roxana Pe- 
troleum Corp., 5 F. (2d) 636. 

37. Clark v.. Cooper, 197 Ky. 530, 
247 SW 929; Kidder vy. Adrian Pe- 
troleum Co., 171 App. Div. 939, 156 
NYiS 519; Smith v. Harris, (Tex. Civ. 
A.) 252 SW 886; Humble Oil, ete, 
Co. v. Strauss, (Tex. Civ. A.) 243 
SW 528; Southwestern Oil Corp. v. 
Bois D’Arc Creek Oil, etc., Co., (Tex. 
Civ. A.) 230 SW 821. 

[a] MTllustrations.—(1) Where’ the 
owner of an oil and gas lease sold 
and assigned the same to defendants 
under a contract requiring them to 
keep the lease in force by drilling a 
well, or in default thereof paying the 
stipulated annual rentals, and the 
purchasers, without the knowledge of 
the owner defaulted, and caused the 
lease to be forfeited for nonpay- 
ment of rents, the purchasers are 
liable in damages to the owner of the 
lease for its value. Smith vy. Har- 
ris,- (Tex. Civ. A.) 252 SW 836. (2) 
Where assignee agrees to drill two 
oil wells and was to pay assignor 
one-sixth of the oil produced as a 
royalty and is assigned oil leases, 
and after having drilled one well 
abandoned the contract, assignor is 
not entitled to recover as damages 
the market value of such leases 
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liquidated damages, as stipulated in the contract ;** 
or the assignor may sue to enforce performance 
of the assignment contract;*® or where the assign- 
ment so provides, upon a breach by the assignee, 
the assignment is forfeited and the lease reverts 
to the assignor;*® or unless there is an adequate 
remedy at law, such breach may be made the basis 
for rescinding the assignment.*! An assignee, how- 
ever, is not liable for a breach which occurred be- 
fore his assignment.42, Where the assignee has gone 
into possession under an invalid assignment, the 
assignor may sue in equity to restrain him from fur- 
ther operating on the premises and for an act 
counting.*$ 

Mutual termination. Where the assignee notifies 
the assignor of his refusal further to perform his 
contract obligation, and the assignor thereupon de- 
mands a return of the leases, the contract is ter- 
minated by mutual consent, and all that remains to 
be done is to restore the status quo.t* If in such 
a case the assignee refuses to reassign the lease 
to the assignor, he is lable for whatever loss the 
assignor suffers by reason thereof.*® 
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assignee of an oil or gas lease has in good faith 
paid a valuable consideration for his assignment, 
without notice of any outstanding claims or equities 
against the leased rights, he occupies the position 
of a bona fide purchaser for value in regard 
thereto.47 But he takes the lease subject to all valid 
claims and equities existing against it in favor of 
third persons, of which he has either actual or con- 
structive notice at the time of the assignment.*® 
The recording of an assigned oil lease carries notice 
to every one that the assignee owns an interest in 
the leased land,*® but it does not constitute con- 
structive notice to subsequent encumbrancers for 
value that the assignment was intended as a mort- 
gage.°° 

As to prior lease. An assignee of an oil or gas 
lease takes subject to the rights of a prior lessee, 
of which he has or is chargeable with notice,°* 
particularly where the assignment so stipulates,°? 
or where the prior lease has been recorded.** IEf he 
takes with knowledge of a prior lease and of the 
facts upon which depends a question of forfeiture 
thereof, he has no greater rights against such prior 


[$§ 747-748 


[§ 748] (e) As to Third Persons.*¢ 


merely because assignee did not “re- 
turn” them to assignor in the absence 
of evidence showing that the leases 
lapsed. Southwestern Oil Corp. v. 
Bois D’Arc Creek Oil, ete., Co., (Tex. 
Civ. A.) 230 SW 821. 

[b] Estoppel.—Where in an action 
by the owners of an oil and gas lease 
for damages for the breach of con- 
tract by the persons to whom they 
sold such lease, by reason of defend- 
ants permitting forfeiture by neither 
drilling a well nor paying the an- 
nual rental stipulated by the lease, 


the lease having terminated upon de- | 


fendant’s failure to pay the agreed 
rental, any subsequent act of plain- 
tiffs in attempting to assign the lease 
to others could not constitute an 
estoppel, for it could not in any way 
have injured defendants, nor could 
it change or alter the fact that plain- 
tiff’s only remedy was for the agreed 
price for the sale of the lease and 
damages resulting from the breach. 
Smithy. Earris, (Tex. Civ. -A.) 252 
SW 836. 

{c] Pleading.—Where an assignor 
of oil and gas leases does not sue 
the assignee for damages based on 
a failure to receive royalties, but for 
the failure and refusal to pay rentals 
necessary to prevent a forfeiture as 
agreed, or to reassign the leases so 
that plaintiffs could make such pay- 
ments, it is not necessary to allege 
that the land contained oil or gas in 
valuable quantities. Clark yv. Cooper, 
197 Ky. 530, 247 SW _ 929. 

38. Verschoyle v. Thomas, (Tex. 
Civ. A.) 261 SW 554. 

39. Verschoyle v. Thomas, supra. 

40. Mercer-Lincoln Pine Knob Oil 
Co. v. Pruitt, 191 Ky. 207, 229 SW 374, 

[a] Illustration. — here’ the 
agreement under which oil and gas 
leases are assigned requires the as- 
signee company to give first develop- 
ment attention to the lands of one 
lessor, with the express provision 
that on its failure to comply the 
leases are to revert, such provision 
is intended to operate if not complied 
with as a ground of subsequent for- 
feiture of the estates conveyed, and 
performance by the assignee com- 
pany does not necessarily precede 
vesting of title. Mercer-Lincoln 
Pineknob Oil Co. v. Pruitt, 191 Ky, 
207, 229 SW 374. 

41. Kidder v. Adrian Petroleum 
Co. 17 App: Div, 9392156 =N YS -51!9; 

42. Washington Natural Gas Co. 
Vv, Johnson, 123 Pa. 576,16 5A 799, 
10 AmSR 558. 

42. Turner v. Seep, 167 Fed. 646 
[mod on other grounds 179 Fed. 74, 


1 


Where the 


102 CCA 368]; Zelma Oil Co. v. Nemo 
Oil Co., 84 Okl, 217, 203 P 203. 

[a] Accounting.—(1) Where in a 
suit to recover land from trespassers 
who have drilled oil wells and for 
an accounting for the oil taken, de- 
fendants have gone into possession 
under a void assignment of a lease 
executed by complainant and ex- 
pended large sums in good faith in 
the mistaken belief that they had a 
lawful right to enter, they will not 
be required to account for the full 
value of the oil after produced, but 
only for its value in the ground as 
measured by the royalty complainant 
was to receive under: the lease. Tur- 
ner v. Seep, 167 Fed. :'646 [mod on 
other grounds 179 Fed. 74, 102 CCA 
368]. (2) Where a corporation in 
good faith enters into peaceable pos- 
session of land under a valid oil and 
gas lease assigned to it and under 
claim of right produces oil and gas 
therefrom, and thereafter such as- 
signment is declared invalid and can- 
celed by court decree, the measure of 
damages to the original leSsee in an 
accounting action js the value of les- 
see’s share of such oil and gas pro- 
duced at the surface or in the tanks 
or pipe line, wherever it may be, 
less the reasonable cost of producing 
the same. Zelma Oil Co. v. Nemo Oil 
Co., 84 Okl. 217, 203 P 2038. 

pu lection generally see supra 


44. Clark v. Cooper, 197 Ky. 530, 
247 SW 929. 

_ [a] Recovery of expenses.—W here 
an assignment of oil and gas lease, 
part of which has been forfeited for 
nonpayment of rentals, is rescinded 
by mutual consent, the assignees are 
not entitled to recover their expenses 
in attempting to drill, where there is 
no proof of what the expenses were. 
Clark v. Cooper, 197 Ky. 530, 247 SW. 
929. 

45. Clark v. Cooper, supra. 

46. Generally see Assignments §§ 
162-167. 

47. Sturm v. Wiess, 273 Fed. 457; 
Varnes v. Dean, (Tex. Civ. A.) 228 
SW 1017. 

[a] Not innocent purchaser.—An 
assignee of a lease, not so worded as 
to constitute an interest in land, but 
merely giving to lessee the right to 
go on the land and to bore for oil 
and gas and sulphur, and to extract 
such minerals, if found, from the 
soil, does not have the rights of an 
innocent purchaser for value. Varnes 
v. Dean, (Tex. Civ. A.) 228 SW 1017. 

Assignee as bona fide purchaser as 


to lessor see supra § 741. 

Bona fide purchasers generally see 
Vendor and Purchaser [39 Cyc 1687]. 

48. Mogg v. Farley, 205 Ky. 25, 
265 SW 449; Arnett v. Stephens, 199 
Ky. 730, 251 SW 947; Aurelius v. 
Stewart, (Tex. Civ. A.) 219 SW 863. 

[a] Dlustration—Where one pur- 
chases an oil lease with knowledge 
that his vendor has contracted that 
the oil produced on the property shall 
be sold and delivered to a pipe line 
company at a price named in the sale 
contract, he is bound by such con- 
tract. Simms v. Southern Pipe Line 
Co., (Tex: Civ. A.) 195 SW 283. 

[b] Notice to assignor as notice 
to assignee—If a lessee under an 
oil and gas lease has notice prior 
to execution of the lease that a third 
person is claiming the land under an 


unrecorded contract of sale, an as- 
signee of the lease is charged with 
such notice. Aurelius ov. Stewart, 
(Tex. Civ. A.) 219 SW 863. 

49. Witherspoon v. Green, (Tex. 
Civ. A.) 274 SW 170. 

Record of: 
Assignment in general see supra 


Oil or gas lease in general see supra 
§ 665. 
50. Pierson vy. 


93 \Okls 
127, 2199 P 641, 

[a] Rule applied.—An assignment 
of a producing oil and gas _ lease, 
absolute in form, and recorded in the 
office of the county clerk as such, but 
intended as a mortgage to secure the 
payment of money, but no defeasance 
agreement filed and recorded there- 
with, constitutes a lien on such lease 
junior and inferior to liens for labor 
and material furnished on such lease 
subsequent to the recording of such 
assignment without notice that the 
assignment was intended as a mort- 
gage. Pierson v. McCrory, 93 Okl. 
217, 2119 P 641. 

51, Mexico- Wyoming Petroleum 
Co. v. Valentine, 237 Fed. 539, 150 
CCA 421. 

52. Cox v. Butts, 48 Okl. 147, 149 
P? 1090, 

[a] “Subject to’ former lease.— 
In an assignment of an oil lease sub- 
ject to the terms and conditions of a 
former lease, the words “subject to” 
are words of qualification, not of con- 
tract. Cox v. Butts, 48 Okl. 147, 149 
PVA1OS'0% 

53. Moore v. Sawyer, 167 Fed. 826; 
Hickernell v. Gregory, (Tex. Civ. A.) 
224 SW 691. : 

Record of oil or gas lease in gen- 
eral see supra § 665. 


McCrory, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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§§ 748-750] 


lease than his assignor;°4 and when taking an as- 
signment, which on its face contains notice of the 
lability of forfeiture, the assignee is bound to ascer- 
tain at his peril whether the lease has been for- 


feited.5> 


[§ 749] (4) Construction and Operation of Sub- 
The construction, operation, and effect of a 
sublease of oil and gas property is ordinarily gov- 
erned by the rules which apply in the case of other 
The sublessee is lable to his sublessor 
upon the covenants in the sublease;*’ and he has 
no greater rights against the lessor than the lessee 


lease. 
subleases.*® 


has under the original lease.*8 
Liability of lessee to lessor. 


54. Wells v. Shadoin, 202 Ky. 456, 
260 SW 12; Texas Co. v. Pettit, (Okl.) 
220 P 956; Tupeker v. Deaner, 46 Okl. 
328, 148 P 853; Henderson v. Ferrell, 
183 Pa. 547, 38 A 1018; Carnegie Nat- 
ural Gas Co. v. Philadelphia Co., 158 
Pas 30s 22 AY obi: South Penn’ Oil 
oe v. Stone, (Tenn. Ch. A.) 57 SW 

{a] Dlustration.—One who takes 
an assignment of an oil and gas lease 
with knowledge of the fact that there 
are parties other than the assignor 
holding interest in such leasehold, 
or is in possession of facts sufficient 
to put a man of ordinary prudence 
upon inquiry, which would lead to 
and enable him to ascertain the facts, 
is not an innocent purehaser in good 
faith, and takes only such interest as 
his assignor may have. Texas Co. v. 
Pettit, (Okl.) 220 P 956. 

55. Shannon v. Mastin, (Mo. A.) 
108 SW 1116; Cole v. Taylor, 8 Pa, 
Super. 19. 

56. Chandler v. Hart, 161 Cal. 405, 
119 P 516, AnnCas1913B 1094; Hitson 
v. Gilman, (Tex. Civ. A.) 220 SW 140. 
See generally Landlord and Tenant 
§§ 109-113. 

[a] Right of sublessee to 
sion.— Where a lessee in an 
gas lease, with a right to 
one hundred and sixty acres of land 
for oil, gas, and mifheral, and sell the 
same when acquired, executes a lease 
to a third person to develop one hun- 
dred and twenty acres for oil, gas 
and mineral, the third person, if ac- 
quiring the right of possession, may 
sue for the possession, and to re- 
strain others from interfering with 
his possession and taking oil from 
the land. Chandler v. Hart, 161 Cal. 
405, 119 P 516, AnnCas1913B 1094. 

{b] Notice of lease.—A sublessee 
of part of an oil lease is affected 
with notice of the form and legal 
effect of the original lease to his sub- 
lessor. Hitson v. Gilman, (Tex. Civ. 
A.) 220 SW 140. 

57. Hammett Oil Co. v. Gypsy Oil 
Co., 95 Okl. 235, 218 P 501; Peerless 
Carbon Black Co. v. Gillespie, 87 W. 
Va. 441, 105 SE 517. See generally 
Landlord and Tenant § 112. 

{a] Extent of liability Where a 
lessee of an oil and gas lease which 
does not confer upon the lessee the 
right to manufacture gasoline from 
casing-head gas executes a Sublease 
conveying rights and privileges in 
the original lease, subject to the fol- 
lowing condition: “To deliver to said 
party OPE them mins ty Panel ary wditctss le 
pipe line on said land forty per cent. 
of total production of oil from said 
land,’ and the sublessee takes pos- 
session, produces oil in paying quan- 
tities and delivers to the first party 
forty per cent of oil in the pipe line, 
the lessee cannot maintain an action 
on the contract for forty per cent of 
the gasoline manufactured from cas- 
ing-head gas. Hammett Oil Co. v. 
Gypsy Oil Co.; 95 Okl. 235, 218 P 501. 

[b] Breach cf covenant.—A cove- 
nant in a sublease by which sub- 
lessee assumes performance of les- 
see’s prior agreement to sell and de- 
liver to a third party certain natural 
gas from undeveloped territory is 
not broken, within an accompanying 


posses- 
oil and 
develop 


The lessee is not 
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liable to the lessor for rents collected from the sub- 
lessee ;°? but if the sublessee uses the premises in a 
manner or for a purpose not warranted by the lease, 
the lessee is liable to his lessor for fhe damages 


thereby sustained.®° 


ment of an oil 


[§ 750} (5) Contracts for Assignment or Sub- 
lease—(a) In General. 


A contract for the assign- 
and gas lease, or for a sublease 


thereof, is ordinarily governed by the rules relating 
to contracts eenerally,°! particularly those relating 
to contracts for the assignment or subletting of leases 
in general,®? such as in regard to the requisites and 


validity of such a contract,°* whether the particular 


general forfeiture and reéntry clause, 
by sublessee’s failure to exercise a 
high degree of diligence in develop- 
ing property or to adopt a method 
of operation most likely to produce 
such gas, where he has been reason- 
ably diligent and has adopted a way 
consistent with usage and his duty 
to lessor and lessee. Peerless Car- 


bon Black Co. v. Gillespie, 87 W. Va. 
441, 105 SE 517.: 
58 Hitson v. Gilman, (Tex. Civ. 


A.) 220 SW 140. 

{a] Not bona fide purchaser.—(1) 
Where an oil lease gives the lessee 
the right to drill for oil within six 
months, and, in the alternative, to 
pay twenty-five cents an acre rentals 
per annum, it confers a mere right 
or equity, and sublessees, as against 
the lessors attacking the original 
lease, cannot claim that they are 
within the rule of protection of pur- 
chasers for value without notice of 
the vice in the original consideration 
in the original lease, since such rule 
extends only to cases where the pur- 


chasers have taken a conveyance. 
Hitson vy. Gilman, (Tex. Civ. A.) 220 
Sw 140. (2) If the payment of 


rentals by sublessees merely affords 
the consideration for the option given 
the original lessee to extend the pe- 
riod within which he would be re- 
quired to drill for oil, such payment 
of rentals does not constitute the 
sublessees innocent purchasers for 
value, without notice of the infirmity 
in the original lease that it was not 
supported by consideration, and 
thereby protected as against the les- 
sors. Hitson v. Gilman, supra. (3) 
The mere fact that a sublessee paid 
a valuable consideration for its sub- 
lease, without proof of want of notice 
or knowledge of the defense of want 
of consideration to which the origi- 
nal lease was Subject, or other cir- 
cumstances showing good faith in 
the sublessee company, is not suffi- 
cient to establish the defense of inno- 
cent purchaser for value from the 
original lessee as against the origi- 
nal lessors setting up the want of 
consideration for the lease. Hitson 
vy. Gilman, Supra. 

59. Smith v. Ase Crude Oil Co., 
179 Calw 570) 178 P14 

60. Smith Vv. United Crude Oil Co.; 


* Long Vi, Martin, a( Pex. Civat As) 
234 SW 91; Lawrence v. Potter, 91 
W. Va. 361, 113 SE 266. 

[a] Modification.—A contract for 
the sale and conveyance or assign- 
ment of interests in oil and gas 
leases, constituting one of the parts 
of a transaction, involving several 
other matters, may be modified in 
the course of ‘the negotiations, as in 
the case of any other contract, and 
the modification is deemed to have 
been made on a Sufficient considera- 
tion. Lawrence v. Potter, 91 W. Va. 
361, 113 SE 266. 

[b] Renunciation.— Where a pur- 
chaser declares his renunciation of 
a contract to purchase an oil lease, 
vendor is authorized to accept his 
renunciation, and is relieved from a 


further _ performance on his part. 
Long v. Martin, (Tex. Civ. A.) 234 
SW 91 


contract constitutes a contract of sale or a mere op- 


Contracts in general see Contracts 
IIB V AO As ee ee 


62. See Landlord ar Yenant § 119. 
63. Elliott v. Craig, 112 Kan. 528, 
212 P 117; Miles v. United Oil Co., 


204 Ky. 345, 264 SW 761; Snyder v. 
Wilder, 146 La. 811, 84 S 104; Davis 
wv. uyons, (Dex. ‘Civ., -As) 1274 Siw. 
288; Moore v. Marines, (Tex. Civ. A.) 
269 SW 825; McElroy v. Danciger, 
(Tex. Civ. A.) 241 SW 1098; Garrard 
v. Cantrell, (Tex: Civ... A.)- 232) Swi 


911; Langford vy. Bivins, (Tex. Civ. 
A.) 225 SW 867. 
{a] Contract not complete. — 


Where defendant wired he would sell 
an oil lease at fifty dollars an acre, 
with direction to wire immediately 
if interested, and plaintiff inquired 
as to the length of lease, rentals, and 
whether defendant could furnish ab- 
stract, etc., whereupon defendant ad- 
vised as to the length of lease, and 
that he had abstract, and plaintiff 
wired in return that he would take 
the lease, directing defendant to draw 
through a bank for the full amount, 
giving reasonable time for examina- 
tion of abstract, no complete contract 
to convey the lease to plaintiff re- 
sulted, as defendant’s offer contem- 
plated immediate acceptance, and he 
could not be required to wait for ex- 
amination of the abstract by plain- 
tiff’s counsel, nor forced to appoint 
the bank as his agent to deliver as- 
signment and receive consideration, 
the purported acceptance by plaintiff 
constituting a counter proposition, 
prohibiting formation of contract un- 
til acceptance. Langford vy. Bivins, 
(Dex. Cive 1A) 2259S Wi 86n- 

[b] Where the seller is not the 
owner of the lease at the time when 
he contracts for its sale, but has a 
contract with the owner for the sale 
thereof, he is such a bona fide con- 
tractor as will entitle him to insist 
on his rights under the contract for 
the sale of the lease. Garrard v. 
Cantrell; (Tex, Civ. AS) 232"Sw 911. 

[ec] Unilateral.—A contract for the 
sale of an oil lease is not rendered 
unilateral by a provision requiring 
the return to the purchaser of a de- 
posit made to insure performance in 
the event of vendor’s failure to cure 
any defects in the title, where vendor 
has obligated himself to present a 


good title. Long v. Martin, (Tex. 
Civ. A.) 234 SW 91. 
[d] Description. (1) Under the 


rule that that is certain which can 
be made certain, a contract to sell 
an oil lease on two hundred and forty 
acres of the north half of a certain 
section, designated by number, certifi- 
cate, original grantee, etc, suffi- 
ciently identifies the section without 
giving its width, breadth, or bound- 
aries. McElroy v. Danciger, (Tex. 
Cive=AL) 241 “SW 1098. *- "(2)" A. tcon= 
tract for the sale of an oil and gas 
lease, which describes the instrument 
as a commercial lease, providing for 
one eighth of the royalty to be paid 
to the landowner, is sufficiently defi- 
nite to sustain an action for its 
breach, where it appears that the 
land had been leased on the ordinary 
producer’s form, it being immaterial 
in such case that the contract did 
not contain provisions as to the 
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tion to purchasé,** and as to the rights and liabilities 
of the parties as construed from the terms of the 
particular contract in the light of the surrounding 
Such a contract may be 
specifically enforced against a subsequent assignee 
If the vendor violates the contract, 
the purchaser may hold him liable in damages for 
the breach,®’ or he may rescind the contract and 
If the purchaser fails 


facts and circumstanees.®® 


with notice.®® 


recover the amount paid.*§ 


terms, Such as would be necessary if 


there was no existing lease. Garrard 
vo .Cantrell (Lex? Civi) A) 192382) Siw 
las 

fe] Fraud or false representa- 


tions.—One who enters into a writ- 
ten contract for the purchase of an 
oil and gas lease cannot defeat its 
enforcement by showing that he re- 
lied on a false statement that a well 
on an adjoining tract was already 
producing oil in commercial quanti- 
ties, where the contract provided that 
payment was to be made whenever 
that well reached a depth of two 
thousand and nine hundred feet, un- 
less oil was found in commercial 
quantities at a lesser death. Elliott 
Veeoraipy ile Kani 628021 2uP) tie 

{f{] ender of purchase price not 
necessary.—An acceptance of an 
offer to sell oil leases is not invalid 
because of a failure to tender the 
purchase price, where the Seller de- 
clines and refuses to perform his 
part of the contract after being noti- 
fied that the purchaser is ready, will- 
ing, and able to pay and offers to pay 
the agreed consideration. Miles v. 
poten Oil Co., 204 Ky. 345, 264 SW 

64. Kentucky Counties Oil Co. v. 
Cupler, 204 Ky. 799, 265 SW 334; 
Uncle Sam .Oil.Co. v.. Richards,..76 
Okl. 277, 184 P 575; Texlouana Pro- 
aucing;, etc. Co.. v. Wall, ~ (Tex. 
Commn. A.) 257 SW 875 [aff (Civ. 
A.) 241 SW 521). 

[a] Contract for sale and not op- 
‘tion to purchase.—(1) Where the con- 
tract to sell a lease provides that, if 
the purchaser defaults, the money 
theretofore deposited is to be for- 
feited and the contract is to be null 
and void. Texlouana Producing, etc., 
Co. v. Wall, (Tex. Commn. A.) 257 
SW 875 [aff (Civ. A.) 241 SW 521]. 
(2) Where a contract by which pur- 
chasers agreed to pay ae certain 
amount to be deposited in a bank in 
escrow subject to the terms of the 
contract, the balance to be paid on 
approval of title within time stated 
requiring sellers to furnish abstract 
of title giving time to purchaser to 
submit objections and time to the 
seller to remedy the same, and pro- 
viding that in the event purchaser 
fails or refuses to comply with his 
agreement the sum deposited shall be 
delivered to the seller as liquidated 
damages, is a binding contract as 
against the objection that it gave the 
purchaser the option of receding 
therefrom. la Beaume Smith, 
(Tex. Civ. A.) 247 SW 623. 

[b] Construction of option con- 
tract.—Where an option contract 
gives the optionee thirty days “after 
the completion of a well” by it on 
described land in which to pay one 
half of purchase price of the lease, 
ete., the words “after the completion 
of a well’ are words of plain mean- 
ing and significance, implying brought 
to an end; concluded; a final or in- 
tended condition. Uncle Sam Oil Co. 
v. Richards, 76 Okl. 277, 184 P 575. 

[c] An option to repurchase a 
half interest in a royalty leasehold 
interest, given in part consideration 
for the conveyance of such leasehold 
interest, is enforceable without other 
consideration. Gwyanne v. Mann, 
(Tex, Civ. A.) 240 SW 1035. 

65. U. S.—Watchorn v. Roxana 
Petroleum Corp., 5 F. (2d) 636. 

Colo.—Sunset Oil Co. v. Whistle- 


Vv. 
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recover the 


man, 237 P 1116. 

Okl.—Andrew v. Gant, 106 Okl. 219, 
233 P 741; Roudebush v. Snell, 103 
Okl. 291, 229 P 1067; Uncle Sam 
Oil Co. v. Richards, 76 Okl. 277, 184 
Pte 752 

Pa.—Knupp v. Bright, 186 Pa. 181, 
40 A 414, ; 

Tex.—American Nat. Bank v. Hag- 
gerton, (Civ. A.) 250 SW 279; Lang- 
ford v. Bivins, (Civ. A.) 225 SW 867. 

[a] Time is of the essence of con- 
tracts for the sale of mineral leases. 
Langford v. Bivins, (Tex. Civ. A.) 
225 SW 867. 

[b] Assignment in escrow; breach. 
—Where assignments of oil and gas 
leases are placed in escrow under an 
agreement for delivery to assignee if 
it commences boring a well within a 
designated time, such agreement is 
not breached by assignor’s refusal to 
extend the time for drilling, although 
suit has been instituted by third par- 
ties against him to quiet title to 
the tract on which assignee desires 
to drill, where the assignment is in 
the nature of a quitclaim without 
covenants of warranty. Sunset Oil 
Co. v. Whistleman, (Colo.) 237 P 
1116. 

66. Prewett v. Van Pelt, 114 Kan. 
833, 220 P 1045. 

{a] Dlustration—Where the lease 
required lessees to commence drilling 
by September 24, and on September 
2 lessees agreed in writing to as- 
sign the lease within’ six days, the 
assignee to fulfill the covenants, but 
such assignee, who became entitled 
to the assignment on September 8, 
did nothing thereafter. toward drill- 
ing the well, and on the 11th lessees 
assigned to another who had notice 
of assignee’s contract, and who com- 
menced drilling a well which was 
completed on the 14th, the first as- 
signee is entitled to specific perform- 
ance, but should be charged with the 
proper cost of drilling the well. 
Prewett v. Van Pelt, 114 Kan, 833, 
220-P 1045. 

67. Watchorn v. Roxana _ Petro- 
leum Corp., 5 F. (2d) 636; Miles v. 
United Oil Co., 204 Ky. 345, 264 SW 
761, 

68. Wilcox v. Crawford, (Tex. Civ. 
A.) 231 SW 1104. 

[a] Illustration.—Where the buyer 
within the time provided for in his 
executory contract, for the purchase 
of an interest in an oil, gas, and 
mineral lease, approved the title and 
tendered the balance of the consid- 
eration and demanded a deed, but the 
seller was unable to perform, for the 
reason that his option contract to 
purchase from the record owner, 
which he assigned to the buyer, had 
expired, the buyer was entitled to 
recover the amount paid as for fail- 


ure of consideration. Wilcox v. 
Cratord, (Tex. Civ. A.) 231 SW 
1104. 

{b] Imnterest.—Where a purchaser 


of an interest in oil, gas, and mineral 
lease recovers from the seller a sum 
paid in advance to the seller for the 
interest, which the seller could not 
convey, the purchaser is also entitled 
to interest on such sum from the date 
of its payment. Wilcox v. Craw- 
ford, (Texu;Civs A.) ) 231° SW 1104. 

69. ‘Texlouana Producing, ete., Co. 
v. Wall, (Tex. Commn. A.) 257 SW 
875 [aff—-(Civ. A.) 241 SW 521]; At- 
lantic Oil Producing Co. v. Dawkins, 
| (Tex. Civ. A.) 230 SW 525. 


[§. 750 


to comply with the contract for an assignment his 
rights thereunder may be forfeited,®® unless the 
lessee has waived or is estopped to claim such for- 
feiture;’° and the seller may sue on the contract; 
or in the absence of waiver of the breach, he may 
damages thereby sustained by the 
breach,’? or he may set up the breach as a defense 
to an action by the purchaser." 
a lease does not carry with it the oil that had 


A contract to sell 


[a] Under forfeiture provision.— 
Where a contract to sell an oil and 
gas lease provides that if the pur- 
chaser defaults, the money thereto- 
fore paid is to be forfeited, and the 
contract is to be null and void and 
on purchaser’s default the vendor 
may declare a forfeiture, the provi- 
sion as to forfeiture and that con- 
tract shall be null and void being 
for the benefit of vendor to coerce 
performance and does not give pur- 
chaser the option to make the con- 
tract voidable by forfeiting his pay- 
ments. Texlouana Producing, etc., 
Co. v. Wall, (Tex. Commn.: A.) 257 
SW 875 [aff (Civ. A.) 241 SW 521]. 

70. Atlantic Oil Producing Co. v. 
Dawkins, (Tex. Civ. A.) 230 SW 525. 

[a] Acts not constituting waiver 
or estoppel—aA lessee’s appropriation 
of money to assist parties to whom 
he contracted to assign in perform- 
ing acts asa consideration for the as- 
signment cannot be construed into a 
waiver or an estoppel to claim a for- 
feiture of a right to acquire a lease 
as against a purchaser from the lat- 
ter, because in no sense indicating 
that lessee would not insist on the 
provisions of his written assignment, 
and neither could such estoppel re- 
sult if it were construed as a com- 
pleted partnership between them. 
Atlantic Oil Producing Co. v. Daw- 
kins, (Tex. Civ. A.) 230 SW 525. 

71. Texlouana Producing, etc., Co. 
v. Wall, (Tex. Commn. A.) 257 SW 
875 [aff (Civ. A.) 241 SW 521]. 

72. Ohio Fuel Co. v. McKain, 103 
OkKl1. 121, 229 P 414; Knupp yv. Bright, 
186 Pa. 181, 40 “A 414; O’Brien v. 
Jones, (Tex. Civ. A.) 239 SW 1013. 

[a] Facts warranting recovery.— 
Plaintiff suing for breach of contract 
to drill a well for oil on demised 
premises in consideration of his 
agreement to assign defendant an 
interest in the leasehold held by him 
is entitled to recover on a showing 
that he delivered defendant a con- 
veyance of such interest before the 
well was to have been completed. 
ee v. Bright, 186 Pa. 181, 40 A 


[b] Condition precedent. — Under 
a contract whereby plaintiff agreed 
to assign to defendant a certain in- 
terest in a leasehold in consideration 
of defendant’s performance of an 
agreement to drill a well for oil on 
the demised premises, delivery of 
the assignment was not a condition 
precedent to performance by defend- 
ant, and plaintiff could recover for a 
breach thereof although he failed to 
execute and deliver the assignment 
so as .to enable defendant to com- 
plete the well after its delivery and 
before the date specified for comple- 
tion of the well, there being no evi- 
dence of a demand for assignment 
or refusal to execute it. Knupp v. 
Bright, 186 Pa. 181, 40 A 414. 


73.. Latham v. Kistler, (Tex. Civ. 
A.) 235 SW 938. 
[a] Waiver.—Where a written 


agreement was entered into for the 
sale of an oil and gas lease, wherein 
it was provided that purchasers exe- 
cute certain notes secured by deed 
of trust on other lands, which should 
be free of encumbrance, and it ap- 
peared that the state had a lien on 
the latter land for a sum due on the 
purchase price from the state, and 
that it would be impossible for pur- 
chaser to procure a release from the 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§§ 750-752] 
already been pumped from an oil well on the leased 
premises;’* and where the assignment is placed 


in escrow, whether the purchaser or vendor is en- 
titled to oil run after the contract is entered into 


and before the assignment is delivered must be | 


determined from the contract and assignment.*® 

Abandonment. The fact that the purchaser de- 
posits a part of the purchase money and a copy 
of the contract in a bank, and thereafter negotiates 
for the sale of the lease to another through an 
agent, who acts in excess of his authority, does not 
constitute an abandonment of the original contract, 
where he promptly disaffirms such sale.7% 

Legal title to another as security. Where the 
legal title to the interest of one of several pur- 
chasers 1s conveyed to a bank as security for 
purchase money advanced and other debts, the bank 
is entitled to hold such title as security only for 
debts due or owing the bank at the time.’7 In such 
a case the bank has a lien on the purchaser’s in- 
terest superior to the lien of the other members of a 
partnership formed by the purchasers to the extent 
of the purchase money advanced to the purchaser ;*8 
but the partners’ lien is superior to the bank’s lien 
for the balance of its indebtedness, if the partner- 
ship existed to its knowledge, at the time it took 
such legal title without the other partner’s con- 
sent.?9 


[§ 751] (b) Sufficiency of Title; Approval. The 
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contract for assignment will not be enforced where 
the title to the lease is so doubtful that it cannot 
be regarded as a merchantable title.6° Under some 
contracts for sale or assignment of oil or gas leases, 
it is expressly required that the title shall be good 
and valid to the satisfaction of the purchaser,** 
and an agreement to warrant may be made after 
the acceptance of the offer of sale;*? but even in 
the absence of an express warranty the law implies 
a warranty of title upon the proposed sale of such 
property.8* Where it is agreed that the title shall 
be cleared of an outstanding prior right, the pur- 
chaser cannot absolve himself from his obligation, 
after such outstanding right has been acquired, on 
the ground of an infirmity in title at the date of 
the contract.§+ 

Abstract of title; approval. Under some con- 
tracts the vendor is required to furnish an abstract 
of title and give the purchaser a certain time to 
examine it.8° Where the contract provides that an 
abstract of title shall be submitted to, and be ap- 
proved by, a specified attorney, the opinion of such 
attorney, in the absence of fraud or bad faith, is 
binding on the parties.8¢ But there is an implied 
condition that the attorney shall act in entire good 
faith to both contracting parties,’’ and the want 
of such good faith dispenses with the condition re- 
quiring such approval.*® 

[§ 752] (6) Assignment or Transfer of Reversion 


state within the five-day period al- 
lowed them to consummate the trade, 
and seller was informed thereof and 
told that plaintiffs could not perform 
by reason thereof, and entered into a 
parol agreement to relieve the pur- 
chaser of the burden of procuring a 
release of that lien, and they agreed 
to proceed under the contract as so 
modified by the parol agreement, the 
seller must be held to have waived 
compliance with such provision in 
the written contract, and cannot set 
up such breach in an action by the 
purchaser for damages for breach of 
contract to sell. Latham v. Kistler, 
(Tex. Civ. A.) 235 SW 938. 

74. McGuirev. Wright, 18 W. Va. 507. 

75. Sibley v. Pickens, (Tex. Civ. 
A.) 273 SW 897. 

{a] I lustration.—A contract, pro- 
viding that vendor on that date sold 
one-half interest in an oil and gas 
lease, and a conveyance containing a 
general warranty of purchaser’s inter- 
est in the lease, executed on the same 
day, placed in escrow without reser- 
vation, evidences a present sale, and 
conveys all of vendor’s rights, and 
purchaser is entitled to one half of 
oil run from the lease between the 
date of contract and the date of de- 
livery of assignment, which relates 
back to date of contract. Sibley v. 
Pickens, (Tex. Civ. A.) 273 SW 897. 

76. Green v. Priddy, 112 Tex. 567, 
250 SW 656. 

77, Harris vi, Youngs; 298 Lil: 319; 
131 NE 670 [rev 215 Ill. A. 489]. 

[a] Thus, where a bank furnished 
one of the persons purchasing an oil 
leasehold with his share of the pur- 
chase money, and took a conveyance 
of the legal title to his interest to its 
cashier, who executed a declaration 
of trust, reciting that it was held as 
security for the payment of all notes 
and overdrafts, and that on payment 
of such notes and overdrafts the in- 
terest would be assigned to the pur- 
chaser, the hank or cashier was 


entitled to hold such interest as se- 
curity only for debts due or owing 
the bank at the time, as shown by a 
settlement just after the making of 
the declaration of trust. MHarris v. 
Young, 298 Ill. 319, 131 NE 670 [rev 
215 Ill, A, 489]. 

78. Harris v. Young, supra. 

79. Harris v. Young, supra, ; 

80. Crum vy. Guffey-Gillespie Oil 


Cos Liy kana O4 peo Omen 20 os ami th 
v. Womack, (Tex. Civ. A.) 231 SW 840. 
{a] A reservation of mineral land 
by the government in its land grant 
to a railroad company patented over 
thirty years ago does not constitute 
a defect in title, nor render the title 
to such land unmerchantable in a 
contract for sale of an oil and gas 
lease. Crum v. Guffey-Gillespie Oil 
Co., 117 Kan. 54, 230 P 299. 

{[b] The possible existence of 
mortgages on land covered by a lease, 
warranting the title, but not that it 
was free from encumbrances and 
giving lessee the right to redeem 
from any and ali such encumbrances 
and to have subrogation therefor, 
does not render the title unmerchant- 
able. Crum v. Guffey-Gillespie Oil 
Co.,, 114 Kan: 54,6230 P 299. 


Sl. Praegner vy. Kinnebrew, 156 
La, 132, 100 S 247. 

{a] Dissatisfaction. — Where the 
purchaser, with substantial basis 


therefor, declares dissatisfaction with 
the title and refuses to take. the 
property, the earnest money should 
be returned. Praegner vy. Kinnebrew, 
156 La. 132, 100 S 247. 

82. Miles v. United Oil Co., 204 Ky. 
345, 264 SW 761. 

{a] Consideration.—An agreement 
of a seller of oil leases subsequent 
te acceptance of the offer to war- 
rant title is supported by ample con- 
sideration, such as purchaser’s con- 
sent to waive immediate performance, 
to grant extension of time, furnish 
assistance in examination of title, 
and to accept guaranty of indemnity 
as to part of property in litigation. 
Miles v. United Oil Co., 204 Ky. 345, 
264 SW 761. 

83. Miles v. United Oil Co., supra. 

84 Lawrence v. Potter, 91 W. Va. 
361, 113 SE 266. 

85. Long v. Martin, (Tex. Civ. A.) 
234 SW 91. 

[a] Requirement construed.—Un- 
der contract for sale of oil lease, 
requiring vendor to furnish an ab- 
stract within a certain period and 
give the purchaser a certain period 
after delivery of abstract to examine 
it “and report any requirements made 
by the attorneys of parties of the 
second part [the purchasers], and 
any time required for completing the 
title according to said requirements 
shall not be deducted from the time 


above mentioned,’ the vendor is not 
required to furnish, in the first in- 
stance, an abstract satisfactory to 
the purchaser’s attorneys, or to have 
instruments obtained pursuant to 
purchaser’s objections abstracted and 
certified by duly appointed ab- 
stractor, but fully performs the con- 
tract where purchaser makes no 
further objection after vendor has 
taken steps to cure the _ defects 
pointed out in the first instance. 
Long v. Martin, (Tex. Civ. A.) 234 
SW 91, 92. 

86. Hinton v. Martin, 151 Ark. 343, 
236 SW 267; Crum v. Guffey-Gilles- 


pie Oil Co., 117 .Kan., 54, 230 P 2995 
St. Louis Smelting, etc., Co. v. Nix, 
101 Okl. 197, 224 PB 982. 


[a] Rule applied.—Where a con- 
tract for sale of oil lease provides 
for the return to purchaser of a de- 
posit, and for termination of trans- 
action, if attorneys should find the 
title “defective and not merchant- 
able,” the attorney’s opinion that the 


i title was “good and indefeasible”’ re- 


quires purchaser to perform, although 
vendor’s title was acquired by ad- 
verse possession, Since such title 
may be so clear and free from doubt 
as to be “marketable,” and the con- 
tract did not require a title shown 
to be perfect by an abstract, but 
merely that it be marketable. Hin- 
cee vy. Martin, 151 Ark. 343, 236 SW 

[b] Sufficiency.—Where title is to 
be one which will satisfy the rea- 
sonable requirements of defendant’s. 
attorney, a finding that all such re- 
quirements were met by plaintiffs is 
a sufficient finding as to compliance 
with his obligation as to the title. 
Crum v. Guffey-Gillespie Oil Co., 117 
Kan. 54, 230 P 299. 

[ec] Burden of proof.—Where in 
an action by a vendee to rescind a 
contract of sale of mining leases and 
to recover a portion of the purchase 
price, the vendor pleads bad faith on 
the part of vendee and his attorney 
in disapproving the title, the burden 
of proof to establish such bad faith 
is on vendor. St. Louis Smelting, 
ote Co...v.. Nix, 101 Okl:’197,.224 2 

87. St. Louis Smelting, etc., Co. v. 
Nix, supra. 

88. St. Louis Smelting, ete., Co. w 
Nix, supra. 
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—(a) In General. 


under.?# 


89. See generally Landlord and 
Tenant §§ 542-549. 

0. Dormon Farms Co. v. Stewart, 
157 Ark. 194, 247 SW 1778; Caruthers 
v. Leonard, (Tex. Commn, A.) 254 SW 
Co [mod W(Civ. A.) 236. "SW. 189]. 
See generally Landlord and Tenant 
§§ 542-546. 

[a] The possibility of reverter 
after a determinable fee created by 
an oil and gas lease is assignable. 
Caruthers y. Leonard, (Tex. Commn. 
A.) 254 SW 779 [mod (Civ. A.) 236 
SW 189]. 

91. Texas Sulphur Co. v. Guaranty 
Bank, ete., Co., 4 F. (2d) 662; Dormon 
Farms Co. v. Stewart, 157 Ark. 194, 
247 SW 778; Collins v. Stilger, (Tex. 
Civ. A.) 253 SW 572. See generally 
Landlord and Tenant § 547. 

{a] Assignment of rentals.— A 
conveyance of a half undivided in- 
terest in the oilS and minerals in 
land subject to an oil, gas, and min- 
eral lease, ‘so that ..': so long as 
Said lease remains in force this con- 
veyance shall assign only 
an undivided one-half interest in and 
to all the rights and royalty or 
royalties accruing by reason of said 
lease,” conveys a half interest in the 
future rentals or semiannual pay- 
ments required by the lease for ex- 
tension of time to begin drilling, 
there being nothing else to which 
the term “rights” could apply. Col- 
Lins v. Stilger, (Tex. Civ. A.) 253 SW 


[>] Assignment as mortgage or 
lien.— An assignment of royalties to 
become due under an oil lease to se- 
cure an indebtedness is not a 
“pledge,” since possession is not giveu 
the assignee, but is an instrument 
intended to operate as a mortgage or 
lien, if the royalty interest‘is re- 
garded as personalty. Texes Sulphur 
Co. v. Guaranty Bank, etc., Co., 
F. (2d) 662. 

92. Dormon Farms Co. v. Stewart, 
57 Ark, 194, 247 SW 778. : 

[a] Notice to lessee.—Under a 
lease which reserves an annual rental, 
and provides that any assignment of 
his rights or sale of the property by 
the lessor shall be not binding on 
the lessee until notice in writing has 
been given him, and which does not 
require a Similar notice from the les- 
see in the event of assignments hy 
him, that the lessee and his assignees 
have a right to make the rental pay- 
ments to the lessor by leaving them 
at a depositary bank named in the 
lease for the credit of the lessor un- 
til advised in the manner provided by 
the contract of a sale of the land, the 
purchaser thereof being affected with 
notice of the provision in the lease, 
which, together with assignments 
thereof, were all of record, and in 
his chain of title. Dormon Farms Co, 
v. Stewart, 157 Ark. 194, 247 SW 778. 

93. Cox v. Lilly, 200 Ky. 195, 254 
SW 759; Derdyn v. Low, 94 Okl. 41, 


220 P 945; Gypsy Oil Co. v. Cover, 
73 OkL158) 189" (P6405; Hoge. v, 
Magnolia Petroleum Cov (Tex 


Commn, A.) 267 SW 482; Zundelowitz 
v. Waggoner, (Tex. Civ. A.) 211 SW 
598. 


[a] Misrepresentation. — Evidence 


Subject to the rules and princi- 
ples applicable in case of transfers of reversions 
or leases in general,®® a lessor may sell and convey 
the land covered by an oil and gas lease,®® or he 
may assign the rents or royalties either wholly or 
partially without the reversion,®! provided, where 
the lease specifies the manner of making the sale 
or assignment, it is made in such manner.?? 
rules and principles, as applied to the facts peculiar 
to this class of cases, control as to the requisites 
and validity of the sale. or assignment,®* and as 
to the rights and liabilities of the parties there- 
Upon such sale or assignment the pur- 
chaser or assignee is entitled to the seller’s or as- 
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under its lease, 
themselves.*® 


Such 


royalties under an oil lease, who 
claimed the vendor misrepresented 
that the well on the premises pro- 
duced no water, did not disaffirm his 
purchase so long as royalties were 
being received thereon, and testified 
he would have completed payments 
and taken a deed, if the royalties 
had continued until they equaled the 
purchase price, shows that he did not 
rely on the misrepresentations in 
making the purchase, so that he was 
not entitled to have the contract can- 
celed after the well ceased to pro- 


duce. Cox v. Lilly, 200 Ky. 195, 254 
SW 759. 
{b] Bad faith.i—In an action to 


set aside the transfer of a part in- 
terest in an oil and gas lease, made 
on representations that a well in the 
process of being sunk in the neigh- 
borhood would be a dry hole when, 
as a matter of fact, the purchaser 
knew it was producing, bad faith on 
the part of the purchaser being ma- 
terial, knowledge on the seller’s part 
as to such bad faith was also ma- 
terial in determining whether he had 
waived the fraud by executing the 
transfer. Zundelowitz v. Waggoner, 
(Rex Civ. A)? 211) Siw'598. 

[c] Between parties in confiden- 
tial relation.—If, in the execution of 
oil and gas royalty deeds, the confi- 
dential relation between the parties 
as to the particular transaction oper- 
ates largely to cause the substitution 
of grantee’s will for that of grantor 
as to material matters, it becomes 
the duty of the grantee to exercise 
that degree of care in relation to the 
rights and interest of grantor in the 
transaction which an_ordinarily pru- 
dent person would use in the care of 
his own property rights and business 
interests; if he fails to exercise such 
care it will operate to cancel the con- 


veyance. Derdyn v. Low, 94 Okl. 41, 
220 P 945, 
94. U. S.—Texas Sulphur Co. v. 


Guaranty Bank., etc., 
662; Emerson v. Little Six Oil Co., 
8 F. (2d) 265; Empire Gas, etc., Co. 
Vv... Higgins , Oil, ete: Co., 27/9" ed. 


Ark.—Allen vy. Thompson, 273 SW 
396. 
Cal.—Coalinga Pac. Oil, etce., Co. v. 


Co., 4 F. (2d) 


Associated Oil Co., 16 Cal. A. 361, 
14/6 eee Olas 
Ky.—Hedges v. Combs, 197 Ky. 


469, 247 SW 711. 

Pa.—Swint v. McCalmont Oil Co., 
ES Pa. 202, 38 A 1021, 68 AmSR 
QL. 

Tex.—Hogg v. Magnolia Petroleum 
Co., (Commn, A.) 267 SW 482; Mc- 
Rae v. Japhet, (Civ. A.) 269 SW 829. 

W. Va.—Greathouse v. Sergent, 90 
W. Va. 347, 110 SE 717; Freeman v. 
Carnegie Natural Gas Co., 74 W. Va. 
83, 81 SE 572. 

[a] Tenancy in common.—Where 
there has been a joint reservation 
of royalties and assignments by one 
of the persons jointly entitled to re- 
ceive them, it does not amount to a 
Severance upon which the royalties 
are apportioned between the _ co- 
lessors, but the assignee becomes a 
tenant in ccmmon with the other co- 


}of the rental. 


signor’s rights, and is subject to his obligations, 


as against the lessee,®°® except to 


the extent that the purchaser or assignee and the 
lessee modify such rights by an agreement between 
But a purchaser of an interest in 
the rentals and royalties acquires no interest in the 
land as against a subsequent purchaser under the 
foreclosure of a deed of trust executed by the 
owner.*?. An assignment of a royalty interest under 
a contemporaneous lease becomes void, ipso facto, 
upon the termination of the lease.®® 

An assignee of a certain proportion of the rents 
or royalties is entitled to his proportionate part 
of the rents or royalties from the whole tract.°° But 
that the purchaser of an interest in|] 


lessor and either can receipt for the 
royalties. Swint v. McCalmont Oil 
hy 184 Pa. 202, 38 A 1021, 68 AmSR 
G91. 

95. 


Central Fuel Co. v. Wallace, 


\ 174 Ind. 721, 93 NE 65; Cole v. Butler, 


103 Kan. 419, 173 P 978; McRae v. 
Japhet, (Tex. Civ. A.) 269 SW 829; 
Key v. Big Sandy Oil, etc., Co., (Tex. 
Civ. A.) 212 SW 300. 

[a] Tllustrations.—(1) Where an 
owner of land leases the right to the 
oil and gas under the land, with the 
privilege of removing the same 
within ten years by two wells, in 
consideration of furnishing gas for 
use in the dwelling house on the 
premises, and subsequently sells part 
of the land, including the land on 
which the dwelling house stands, and 
assigns the lease to the purchaser, 
and the purchaser and lessee agree 
that the gas to be supplied under the 
lease shall be supplied for use in an- 
other building, the owner during the 
term of the lease has no reserved gas 
or oil rights in any of the land, and 
a subsequent lease by him to the 
original lessee before the expiration 
of the period of the oil and gas un- 
der the land retained is ineffectual 
as against the provisions of the out- 
standing lease, and the purchaser’s 
rights in the land leased, and the pur- 
chaser may recover from the lessee 
damages for breach of the lease, and 
obtain an injunction restraining 
threatened acts of the lessee in vio- 
lation of his rights. Central Fuel 
Co. v. Wallace, 174 Ind. 721, 93 NE 
65 [transf ‘(A.) 992 NEV 1837. * (2)? An 
agreement by the lessor of supposed 
oil land that the well drilled by the 
lessee company to a depth of two 
thousand feet is a complete well 
within the meaning of the lease is 
binding upon a purchaser who buys 
the land with full notice of the con- 
struction of the lease, and also upon 
the buyer’s lessee, who takes his 
lease with notice of the same fact. 
Key v. Big Sandy Oil, ete., Co., (Tex. 
Civ. A.) 212 SW 300. 

[b] An exception of the “rights of 
the lessee’? on’a sale of premises 
merely amounts to a deed subject to 
such rights, and the grantee succeeds 
to the lessor, and may require the 
original lessee to carry out the pro- 
visions of the lease. Cole vy. Butler, 
POse iam rao peda. Oise 

96. Central Fuel Co. v. Wallace, 
174 Ind. 721, 98 NE 65. 

97. Curlee v. Anderson, (Tex. Civ. 
A.) 235 SW 622. 

98. Crowder v. James, 110 Okl. 214, 
236 P 891. y 

99. Horner v. Gas Co., 71 W. Va: 
345, 76 SE 662. 

{a] Dlustration.—A deed granting 
all of the one half of the royalty, 
being one sixteenth of all the oil and 
one half of all the gas within certain 
land under a lease providing for 
delivery by the lessee of one eighth 
of the oil and the payment of three 
hundred dollars per year for each 
gas well used, grants the right to 


|/have delivered by the lessee one half 


of one eighth of the oil and one half 
Horner v. Gas Co., 
71 W. Va. 345, 76 SE 662. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§§ 752-754] 


the fact that the royalty interest is divided and 
assigned in separate parts does not affect the lease 
as a lease upon the entire tract or impair the lessee’s 
rights, privileges, or appartenances.* 

[§ 753] (b) Rights of Grantee of Land. Where 
the owner of land executes a gas or oil lease cover- 
ing the same, and subsequently conveys the land 
to another by an ordinary quitclaim ‘or warranty 
deed, the grantee takes the property subject to the 
lessee’s rights under his lease,? unless the lease 
Such purchaser ordi- 
narily is entitled to the rents or royalties accruing 
after the conveyance,* except to the extent that the 
vendor has reserved such right to himself,® or unless 
it is expressly agreed that the vendor is entitled 


is invalid as against him.? 


to such rentals or royalties.® 


1. Galt v. Metscher, 103 Okl. 
229 P 522; McRae v. Japhet, 
Civ. A.) 269 SW 829. 

[a] A clause in a single and in- 
divisible lease, reserving to either 
party the privilege of assigning their 
estates either in whole or in part, 
does not change the indivisible char- 
acter of the lease, nor are lessee’s 
burdens under it enlarged by lessor’s 
assignment of interests in his estate 
to different persons. McRae _ v. 
Japhet, (Tex. Civ. A.) 269 SW 829. 

{b] Mistake in location of well.— 
The fact that lessee of an oil and 
gas mining lease, after assignment 
of royalty interest in part of land, 
located, by mistake, a test well four 
feet north of dividing line, intending 
to locate such well on dividing line, 
does not constitute cause of action 
in favor of owners of south part 
against owners of the north part or 
against lessee. Galt v. Metscher, 103 
OKl. 271, 229 P 522. 

2. Ind.—Indiana Natural. Gas, ete., 
Co. v. Leer, 34 Ind. A. 61, 72 NE 283. 

La.—Busch-Everett Co. v. Vivian 
Oil Co., 128 La. 886, 55 S 564. 


orale 
(Tex. 


Okl.—McKee v. Thornton, 79 Okl. 
138, 192 PB 212. 
Pa.—Bartley v. Phillips, 179 Pa. 


175; 36 A. 217- 

Tex.—Hoffman vy. Magnolia Petro- 
YounmnCo,snCGivi At) 79-2601 BSW 71950); 
Grimes v. Goodman Drilling Co., 
(Tex, Civ. A.) 216 SW 202. 

{a] Purchaser cannot complain.— 
as A purchaser of the surface rights 
of a lot burdened with the terms 
of an oil and gas lease cannot com- 
plain of conditions produced by the 
lessees and others such as are usual 
and customary during the drilling of 
an oil well. Grimes v. Goodman 
Drilling Co., (Tex. Civ. A.) 216 SW 
202. (2) Where the lease was de- 
posited with a bank in escrow pend- 
ing the outcome of a suit to clear 
lessors’ title brought by an attorney 
representing all of the parties, les- 
sors’ grantee, who purchased with 
knowledge thereof,. could not com- 
plain that the amount lessees were 
required to pay before a certain date 
to extend the life of the lease was 
deposited with the bank and not paid 
to such grantee as lessors’ successor, 
where the title was not cleared until 
after date before which such pay- 
ment was to be made. Erwin v. Ol- 
sen, (Tex. Commn. A.) 241 SW 473 
[rev (Civ. A.) 229 SW 878]. 

[b] Presumption. — In purchasing 
the surface rights of land from les- 
sors of the oil and gas rights to a 
company and its trustees, the pur- 
chaser must be presumed to have 
known that the trustee lessees had 
the right to sink a well on his lot, 
and that thereby he and his family, 
if in occupancy, would be _ incon- 
venienced and perhaps endangered 
during drilling. Grimes v. Goodman 
eee Co., (Tex. Civ. A.) 216 SW 
202. 

{c] As to time or manner of oper- 
ations.—The time when operations 
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Purchaser or assignee of part interest. 
the lease authorizes the payment of royalties to 
separate owners in proportion to acreage, a convey- 


* 40. C23.) 1121 


Where 


ance of part of the leased premises is subject to 


such provision,’ and the lessee has the right to oper- 
ate the premises and pay out royalties in accordance 
with such provision without interference by a subse- 
quent purchaser.® 
conveyed, or the transfer is to different persons, 
the purchaser of each portion takes the same subject 
to such lease,® and ordinarily is entitled to the 
rentals or royalties accruing from oil and gas pro- 
duced on the portion of the premises owned by 
him,!° and to a proportionate share of the rentals.1+ 

[§ 754] r. Rights and Liabilities as to Third Per- 


If only a portion of the land is 


sons!2—-(1) In General. An oil and gas lessee takes 


under an oil and gas lease shall com- 
mence iS a proper subject of agree- 
ment between the parties, and, with- 
out circumstances requiring equita- 
ble intervention, a purchaser of land 
burdened with a valid lease has no 
right to expect or to require the les- 
see to begin operation or development 
before the time fixed in the lease. 


McKee vy. Thornton, 79 Okl. 138, 192 
P 212. 
[ad] A parol agreement between 


the parties to an oil lease as to 
what shall constitute due diligence 
or abandonment is binding on pur- 
chasers from the lessor without no- 
tice, but with knowledge of the exist- 
ence of the lease. Bartley v. Phil- 
lips, 179 Pa. 175, 36 A 217. 

3. Northwestern Ohio Natural Gas 
Co. v. Tiffin, 59 Oh. St. 420, 54 NE 
Belas Midland Gas Co. v. Jefferson 
County Gas Co., 39 Pa. Co. 2738. 

[a] Unrecorded lease. — (1) A 
lease to operate upon land for natu- 
ral gas or petroleum, until filed for 
record as required by statute is with- 
out any effect either at law or in 


equity as against a subsequent 
lessee or licensee, or other third 
person acquiring an interest in, or 


lien on, the land, although he takes 
with notice of such prior unrecorded 
lease unless the person claiming 
thereunder is at the time in the 
actual possession of the land. North- 
western Ohio Natural Gas Co. v. 


Tiffin, 59 Oh. St. 420, 54 NE 77. (2) 
Necessity of record generally see 
supra § 665. 

4. Indiana Natural Gas, ete., Co. 


v. Harper, 50 Ind. A. 555, 98 NE 743; 
Chandler v. Pittsburg Plate-glass 
Co., 20 Ind. A. 165, 50 NE 400; 
Wright v. Carter Oil Co., 97 Okl. 46, 
223 P 835; McRae v. Japhet, (Tex. 
Civ. A.) 269 SW 829. 

fa] Covenant running with land. 
—A covenant in a gas lease giving 
the lessor, free of expense, gas from 
the wells to use to light his dwell- 
ings, or in lieu, thereof the payment 
of a specified sum, is a covenant run- 
ning with the land of which lessor’s 
grantee can compel performance. 
Indiana Natural Gas, ete, Co. v. 
Harper, 50 Ind. A. 555, 98 NE 743. 

5. Fulton v. Jackson, (Tex. Civ. 
A.) 244 SW 566. 

6 Rogers v. Magnolia Oil, 
Co., 156 Ark. 103, 245 SW 802. 

[a] Thus, where purchasers, un- 
der an executory contract, are pres- 
ent at the time of vendor’s execu- 
tion of an oil and gas lease, and ex- 
pressly agree with lessee that vendor 
shall execute his lease in his own 
name and collect the rentals, the sub- 
sequent conveyance of the land pur- 
suant to such contract does not con- 
stitute a revocation of purchaser’s 
agreement that vendor shall be au- 
thorized to collect the _ rentals. 
Rogers v. Magnolia Oil, ete., Co., 156 
Ark. 103, 245 SW 802. 

7. Gypsy Oil Co. v. Schonwald, 107 
OkKl. 253, 231 P 864. 

8. Gypsy Oil Co. 
supra. 


etc., 


v. Schonwald, 


9. Galt v. Metscher, 103 Okl. 271, 
229 “P 522; Pierce Oil Corp. v. 
Schacht 751 OK1G1 01) Sister 73ills 


Kimbley v. Luckey, 72 Okl. 217, 179 
P9238" 


10. Osborn v. Arkansas Territo- 
riale Onl pete.. Co eLOsmAT Ks 
SW 122; Galt v. Metscher, 
271, 229 P 522; Pierce Oil 
Schacht, Wh .Okh . 101; eL8t 3 
Kimbley v. Luckey, 72 Okl. 217, 179 
P 928. But see Hoffman v. Magno- 
lia Petroleum Co., (Tex. Commn. A.) 
273 SW 828 [rev (Civ. A.) 260 SW 
750] (under a deed conveying to 
plaintiff an undivided one-half inter- 
est in all minerals, ete, in ninety 
acres described by metes and bounds, 
subject to a lease which covers 
three hundred and twenty acres, and 
also one half of all royalties ‘due 
to be paid under the terms of said 
lease,” plaintiff is entitled to one- 
half interest in royaltes or rentals 
of the entire three hundred and 
twenty acres); Gillette v. Mitchell, 
(Tex. Civ. A.) 214 SW 619 (holding 
that, where portions of leased land 
are devised to different persons, its 
devisees share in the royalties in 
proportion to the acreage, no matter 
where the producing wells are situ- 
ated, where the chief value of the 
lands is the value of the oil there- 
under). 

fa] A grant in fee of a part of 
land after execution of an oil and 
gas lease gives the grantee a right 
to rentals for gas discovered and 
obtained on the tract conveyed to 
him. Osborn v. Arkansas Territo- 
rial Oil, ete., Co., 103 Ark. 175, 146 


SW 122. 

[b] Where a lease extends to the 
heirs or administrators of both les- 
sor and lessee, and before discovery 
of oil or gas a third party purchases 
part of the leased premises, each 
owner is ordinarily entitled to the 
profits and royalties from the oil 
and gas produced from his tract, 
free from any claim or demand of 
the ‘other. Kimbley v. Luckey, 72 
ORIS 24:7, 179 PP) 928. 

[ec] Gas or oil on other part of 
land.—If after the sale of a part of 
the land the lessee discovers oil or 
gas on the residue of the leased 
premises, the purchaser is not enti- 
tled to an apportionment of the roy- 
alties therefrom. Kimbley v. Luckey, 
72 Okl. 217, 179 P 928. 


Ti. Harvey v. American Natural 
Gas Co., 68 Pa. Sunver. 96. 
[a] Rule applied.— Where the les- . 


sor in a gas lease conveys the land 
to two persons as tenants in common, 
reserving a life interest in the gas, 
and subsequently the cotenants 
make an equal: amicable partition by 
quitclaim deeds, each will be entitled 
after the death of the life tenant to 
an equal share of the rentals, al- 
though all of the wells may have 
been on one of the two portions into 
which the land was divided. MHar- 
vey v. American Natural Gas Co., 68 
Pa. Super. 96. 

12. Lessee as bona fide purchaser 


1122 [40 C.oJ.] 
the property subject -to all prior claims-or encum- 
brances, of which he had notice, actual or construc- 
tive, at the time of the lease to him,?8 such as those 
of a prior agricultural lessee; and under some 
statutes! he is also subject to the rights of a,subse- 
quent bona fide purchaser without notices 1S. But hig 
rights are superior to those of subsequent claimants 
or encumbraneers with notice," particularly where 
his lease has ‘been filed for record ;18 and he, may 
show that rights claimed under a prior contract are 
without equity.1® The fact that the lessee’s oper- 
ations drain oil or gas from the land of an adjoining 
owner gives the latter no right to share in the oil 
produced.?° Where a lessee transfers his right in a 
certain portion. of the land by an instrument: de- 
seribing more. land than intended, such error and 
the transferee’ s deed of correction does not affect 
the rights of one who claims under the. same lessor 
but through a different chain of title.24 A lessee 
under a lease, executed by a purchaser’ of the land 
under an executory contract of purchase and filed 
for record before:an agreement, between the vendor 
and. purchaser to rescind the contract; may protect 
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would draw oil and 


Te 


[§§ 754-755 


his interest by paying off the balance of the pur- 
chase -price.?” 

As to liens. Where a contract giving the lessor a 
lien on material placed by the lessee in. a well is 
of record, it gives constructive notice to another 
person who lends material for the well, so that such 
material is subject to the lessor’s len. ba 

Riparian rights. Where the lease covers lands 
adjoining a river, the lessee has a right to use every 
part of the surface along the shore line that is 
reasonably necessary to the full enjoyment of the 
various sands: and for the care and production of 
all such oil and gas as may be found,?* and the 
lessor has no right to grant to others the use of the 
shore in drilling, in the bed of the river, wells which 
gas from under the leased 
premises.7> 

[§ 755] (2) For Trespasses or Injuries.2* An oil 
and gas lessee has a right of action for damages 
against a third person who wrongfully trespasses 
on or injures his rights in or use of the leased 
premises ;** and even though he is out of posses- 


peta see Landlord and Tenant 
508. 

13. Mexican Gulf Oil Co. v. Com- 
pania Transcontinental de Petroleo, 
281-Fed: 148 [aff 292. Fed. 846]; 
Bessho v. General Petroleum Corp, 
186°Cal..133, 199 P22; Lowther Oil, 
ete., Co. v. MeGuire,-'189 Ky. 681, 
225, SW.718; Dé Guerra v. De Gon 
zales, (Tex. ‘Civ! A) 232° SW 896. 

[a] “Record of the sheriff’s deed 
after. salé son ‘execution against a 
judgment debtor might not be con- 
structive notice to a subsequent oil 
and gasilessee, where there appeared 
no ‘conviected- ‘chain of title to the 
judgment debtor at the time of the 
sale. toowther Oil, ete., "Co. v, Me- 
Guirei;189 Ky. 681, 225 SW 718. 

[b]./ Bule applied to assignee.— 
Whatever operates: aS notice to a 
lessee ‘of. the claims of ‘a former 
lessee: in. possession also serves as 
notice ‘to his -assignee.- Béssho_ v. 
General Petroleum Corp., 186 Cal. 
IGSy1o9 BP V2. 

' 14. ‘Bessho. v.. General Petroleum 
Corp., 186sCal 133, 199 P 22. 

‘- [a]. Mere cultivation of the prem- 
ises ‘by. a lessee on a: portion of 
which ‘the owners of the premises 
reside may ‘be such actual, open, no- 
torious, visible, and exclusive pos- 
session. thereof as will’ serve to put 
a ‘subsequent lessee on notice or in- 
quiry as to the claims'of the former 
lessee. -Bessho v. General Petroleum 
Corp., .186: Cal,.133;7199 P 22. 
. [{b] Liability for injuries.—An oil 
corporation obtaining a lease on land 
is liable to a prior lessee for damage 
done to crops, even though it did not 
know: that there was a prior lease, 
where in its lease it agreed to pay for 
any injury done to crops of lessor, 
since, having so stipulated, it could 
not claim that it was a bona fide 
purchaser, and did not take the lease 
in the belief that it would not be re- 
sponsible for damage done by its 
operations. to the:crops on the land, 
the prior lessee ‘ suing in tort. 
Bessho. v. General Petroleum Corp., 
186 (Cale hess el 9oK se e22. 

~ As between different 
‘ leases see infra’§ 756. 

15. See statutory provisions. 

16.- Rader v. Shaffer, 186 Ky. 802, 
218 SW 292. 

[a] Yo bring a case within a 
statute which affords protection to a 
bona. fide purchaser of lands or oil 
leases without notice, the purchase 
money must in-fact be paid before 
notice. Rader v.:Shaffer, 186 Ky. 802, 
218 SW 292, 
o 17,.°) Great 
Corp. v. 
SW. ° 727; 


mineral 


“Western Petroleum 
Samson, 192 Ky. .814, 234 
. Erwin . vy, Olsen, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


(Tex. 


Commn, A.) 241 SW 473 [rev (Civ. 
A.) 229: SW 878]. : 

[a] Rule applied.—Where an oil 
and gas lease is placed in ‘escrow 
pending the clearing of lessors’ title 
and pending the suit brought for 
such purpose lessors conveyed. a part 
of the’ land to a third party who 
with knowledge of prior: lease exe- 
cuted..a lease’ to an innocent pur- 
chaser, the Jessees under the first 
lease. may recover damages against 
such third party for wrongful exe- 
cution of the subsequent lease by 
proving that the title would have 
been cleared by the suit, and that on 
the determination of the suit they 
would have been willing to accept the 
title and would have been able and 
willing to comply with all the neces- 
sary requirements of the lease with- 
out: making a further tender on their 
part of compliance with the lease, 
such further tender having been 
rendered unnecessary by” execution 
of the subsequent lease to .an inno- 
cent purchaser rendering’ the first 
lease invalid. Erwin v. Olsen, (Tex. 
Commun. A.)24L SW 473 [rev (Civ. 
A.) 229 SW 878]. 

18. Great Western Petroleum 
Corp. v. Samson, 192 Ky. 814, 234 
SW 727. Rte 

[a] Where a recordable oil lease 
is filed for record with the clerk of 
the county court and fees are paid, 
the lessee has performed all the du- 
ties required of him, and his rights 
under the lease cannot be affected by 
subsequent purchaser or lienholder 
because of a failure of the clerk 
properly ‘to index the lease, as re- 
quired by statute, especially where 
the instrument is recorded in a book 
properly provided for the purpose. 
Great Western Petroleum Corp. v. 
Samison, 192 Ky. 814, 234 SW 727. 

Record of .oil or gas lease generally 
see supra § 665. 

19. Priddy v. Green, (Tex. Civ. A.) 
220 SW_ 248. 

20. Gain v. South Penn Oil Co., 76 
Siete 769, ‘86 SE 888, LRA1916B 
1002. 

[a]. .Thus the fact that’ wells 
drilled and operated by a lessee, by 
reason of their proximity to the 
division line, drain oil from.adjoin- 
ing land, does not, inthe absence of 
special: circumstances ‘or relations, 
afford’ a basis for a claim to a share 
in, and an accounting for, the oil so 
produced, or for'a receivership there- 
of. Gain v. South Penn Oil Co., 76 
W. Va. 769, 86 SE 888, LRA1916B 


1002. 
Baird ae Atlas Oil Co., 146. La. 


21. 
1091, 84'S 36 
168. Ark, 


22. Watts Vv. Eneiena 


213, 269 SW 585. 

23. Sims v. Humble Oil, ete., Co., 
(Tex. Civ. A.) 252 SW 1083. ; 
. {a].. Thus, where a contract giv- 
ing the lessor a lien upon material 
placed by the lessee in oil and gas 
development well was of record, it 
gave constructive notice to an oil 
refining company lending small cas- 
ing for the well to the lessee’s as- 
signee, so that such casing .became 
subject to the lessor’s lien, and a 
lien upon the large casing of the well 
granted to the oil refining company 
by its contract with the lessee’s as- 
signee was subordinate to such lien 
of the lessor. Sims v. Humble Oil, 
etc., Co., (Tex. Civ. A.) 252 SW 1083. 

Mineral liens generally see infra 
§§ 841-898. 

24. Mid-Texas Petroleum Co. 
Colcord, (Tex. Civ.. A.) 235 SW 710. 

25. Mid-Texas Petroleum Co. v. 
Coleord, supra. 

_[a] Rule anplied.—Where an as- 
signee or sublessee of part of the 
premises covered by an oil and gas 
lease and adjoining a river, covenant 
that its development of the land shall 
be full so as to render available the 
greatest amount of oil and gas rea- 
sonably obtainable, and that it will 
drill all such offset wells as are 
necessary to protect the land from 
drainage, it cannot grant to others 
the right to use the shore of the 
river in drilling, in the bed of the 
river, wells which draw oil and gas 
from the leased premises. 
Texas Petroleum Co.  v. 
(Tex. Civ. A.) 235 SW_710. 

26. Generally see Landlord and 
Tenant §§ 688-694, 748—751. 

Injuries from dangerous or defec- 
tive condition cf leased property in 
general see Landlord and Tenant 
§§ 874-978. 

27. Mexican Gulf Oil Co. v. Com- 
pania Transcontinental de Petroleo, 
281 Fed. 148 [aff 292 Fed. 8461: 
Producers’ Supply Co. v. Maple Leaf 
Oils Cos» LOSsOK1 2224, 52290 P11 OS 
Producers’ Supply Co. v. Maple Leaf 
Oil Co.,,.82 Okl, 120,198 P.5%7. 

[a] Damages and not ejectment. 
—An action by one lessee under an 
oil lease against a lessee under an 
oil lease executed by a _ different 
grantor may be maintained for dam- 
ages for the value of oil taken out 
by the defendant, instead of one in 
ejectment with a claim for mesne 
profits, as defendant was not in pos- 
session under any claim of title to 
the land, having only a _ possessio 
pedis not adverse to, but in strict 
acknowledgment of, the owner’s title, 
the mere raising of the oil to the 
surface not constituting a claim of 
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sion,??> he may sue in equity to restrain another 
wrongfully in possession from removing the oil and 
gas from the land,?® or he may maintain ejectment 
against a third person who claims adversely to the 
Such a trespasser forfeits work done and 
material which cannot be taken away without injury 
to-what has been done,*! but he will be permitted 
to remove machinery or materials used in drilling 
or restoring oil, 


lessor.®° 


wells or in pumping, conveying, 


which are not a part of the wells themselves.®? 
lessee, however, cannot lawfully exclude from the 
Jands other persons who have rights thereon, which 
do not conflict with such rights as the lessee may 
reasonably claim as necessary for his own proper 
A person who enters, 
under protest on the part of adverse parties, under 
a void lease, cannot recover as damages the expendi- 


enjoyment of his lease.%? 


ownership of the land. Mexican Gulf 
Oil Co. v. Compania Transcontinental 


de Petroteo, 261 Fed. 148 [aff 292 
Fed. 846]. 
[b] Admissibility of evidence.— 


(1) In trespass for wrongful entry 
‘on leasehold estate for oil and gas, 
and dismantling and removing equip- 
ment, testimony as to the value of 
the estate immediately before the 
trespass, taking into consideration 
that oil had been produced in paying 
quantities, and that the lease had not 
been operated for eleven months, is 
admissible.’ Producers’ Supply Co. 
v. Maple Leaf Oil Co., 103 Okl. 224, 
229 P 1087: (2) But it is error to} 
permit the introduction of testimony 
as to the value of the lease several 
months prior to the date of the al- 
leged injury. Producers’ Supply ~Co. 


v. Maple Leaf Oil Co., 82 Okl. 120, 
198 P 577: 
[ec] ®he amount recoverable from 


one who has taken oil from land 
-wwhich plaintiff has the exclusive 
right to take is the value of the oil 
when raised to the surface, and not 
the increased value in defendant’s 
hands, when plaintiff is entitled to 
compensation only. Mexican Gulf 
Oil Co. v. Compania Transcontinental 


de Petroleo, 281 Fed. 148 faff 292 
Fed. 8461. 
23. Kentucky Coke Co. v. Key- 


stone Gas Co., 296 Fed. 320; Barns- 
dall v. Bradford Gas Co., 225 Pa. 
338, 74 A. 207, 26 LRANS 614. 

[a] The right to explore for oil 
or gas is tantamount to possession 
after it is brought to the surface as 
affecting the form of action to be 
brought against one taking the oil or 
interfering with a_lessee’s’ rights. 
Mexican Gulf Oil Co. v. Compania 
Transcontinental de Petroleo, 281 
Fed. 148 [aff 292 Fed. 846]. 

29. Kentucky Coke: Co. v. Key- 
stone Gas Co., 296 Fed. 320; Smith v. 
McCullough, 285 Fed. 698; Gillespie 
v. Fulton Oil, etc., Co., 239 Ill. 326, 
88 NE 192; Pure Oil Operating Co. v. 
Gulf Refining C6. 1438 has 2847828 
560; Hizhtower v. Price, (Tex. Civ. 
A.) 244 SW 652; Moore v. Decker, 
(Tex.- Civ. A.) 176 SW 816 [rev on 
other grounds (Commn. A.) 220 SW 
773]. See also infra § 756 

fa] Injunction is the proper rem- 
edy to restore the management, op- 
eration, and control of oil leases to 
the person entitled thereto, where he 
has been forcibly and fraudulently 
deprived of such right. Hightower 
v. Price, (Tex. Civ. A.) 244 SW 652. 

[b] Burden of proof.—In a suit 
by an oil company against another to 
enjoin interference with leased oil 
lands, the burden is on plaintiff to 
establish it had made timely deposit 
in bank to renew lease for another 


year. Pure Oil Operating Co. v. 
Gulf Refining Co., 143 La. 284, 78 
S 560 

Injunction generally see supra 
§ 710. 

30. Ewert’v. Robinson, 289 Fed. 


Mexican Gulf Oil Co. v. Com- 
Transcontinental de Petroleo, 
148 [aff -292- Ped. *'8461; 


740; 
pania 
281 Fed. 
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the lessee.®® 


The 


Barnsdall v. Bradford Gas Co., 225 

Pa. 338, 74 A 207,°:26 LRANS 614. 
[a] ‘Actual entry not necessary.— 

An oil, gas, and mineral lease, which 


provides for a fixed term of years 


Rights and liabilities of owner. 
oil and gas well may recover for damages thereto 
from percolating water due to the failure of. the 
owner of an abandoned well on adjacent land to 
plug the same;*® and this rule applies, although the 

owner of the injured well has leased it and received 
no rental therefor.3 

[§ 756] (8) .As between Different Lessees: 38 
valid and existing oil and gas lease is of full force 
and effect as against a subsequent lessee of the same 
property, ¥ with» notice, actual or constructive, o 
prior lease,?® even though the prior lease is not 
recorded as required by statute ;# and the fact that 


and grants the right of occupancy to! 


the exclusion of others for the pur- 
pose of taking the minerals, implies 
a present right of entry in the lessee 
and makes {ft unnecessary that he 
should, in order to maintain an a¢- 
tion of ejectment, make actual entry 
on the premises, as would be required 
if he was a mere licensee. Hwert 
v. Robinson, 289 Fed. 740; Barnsdall 
v. Bradford Gas Co., 225 Pa. 338, ‘74 
A 207, 26 LRANS 614. But see 
Priddy v..Thompson, 204 Fed. 955, 
123 CCA 277 (a grantee who has 
never been in possession under an oil 
and gas lease cannot maintain eject- 
ment thereon). 

Ejectment as to mining land tener- 
ally see supra §§ 477-490. 


31. Gillespie v. Fulton’ Oil, ato, 
Co,,'239 Ill. 326, 88 NE 192. 

32. Gillespie v. Fulton Oil, ete., 
Co., supra 

33. Btaddard Oil Co. v. Kinnebrew, 
155 La. 1009, 99 -S 802; Grubstake 
Inv. Assoc. v. Coyle, (Tex. Civ. A.) 
269 SW ‘854. 


34. Texas Co. v. Pettit, (Okl.) 220 
Pwo 5.6: 

35. Minshall v. Berryhill, 83 Okl. 
100, 205 P 932. 

fa] Ilustration.—Where lessee in 
good faith takes possession of 
leased premises, believing the lessor 
owns their entire title, and an action 
is brought by another person, who 
establishes an interest in the prem- 
ises, the measure of damages arising 
in his favor is the value of his 
share of the oil’ at the surface less 


the reasonable cost of production. 
Minshall v. Berryhill, 83° Ok. 100, 
205 'P 932. 

36. Atkinson v. Virginia Oil, etc., 
Co, .12.. W.. Va. T0T, 79 SE 647,748 
LRANS 167. 

{a] Thus, where an ofl and gas 
lease guarantees to the- lessor the 


payment. of rental and a supply of 


gas, he is entitled, both at common 


law and under the express provisions 
of Code (1906) c 62d, to recover’‘for 
injury to the well from the percolat- 
ing of water into the gas-bearing 
sand from an abandoned well, which 
defendant owner has failed to plug 
as required by such statute. Atkin- 
son v. Virginia Oil, ete., Co., 72° W. 
Va. 707, 79 SE 647, 48 LRANS 167. 


Duty to plug abandoned well see 
infra § 783. 
87. Atkinson v.-Virginia Oil, ete., 


GCo., 72 W. Va. 707, 79 SE 647, 
LRAN'S 167. 

33. Use and enjoyment of prem- 
iscs as against prior lessees see su- 


Lee § 678. 
9 U.. S:i—Smith v. McCullough, 
age Fed. 698. 


48 


Ind.—Kahle v. Crown Oil Co., 180 
Ind. 131,.100 NE 681. 
Ky.—Ohio Valley Oil, etc. Co. v. 


Irvine Dev. Co., 192 Ky. 766, 2384 SW 
437; Rader v. Shaffer, 186 Ky.~802, 
218 SW» 292; Warren-@il, ete., Co? >v. 
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ture incurred by him in developing the property ;°* 
and if the lessee’s possession is. wrongful, as against 
a third person, the latter may recover damages from 


The owner Ry: an 


A 
ot the 


Gilliam, .182.Ky. 807, 207 .SW 698; 
Lioeb v, Conley, 160 Ky. 91, 169 SW 
578. , AnnCasl1916B 49. - 3 

a—Dawson vy, Coulter, 262 Pa. 
566, 106 A 187. } 

Tex.—Witherspoon v. Staley, (Civ. 
A.) 138 SW 1191. 

W. Va.—Heck v. Morgan, 88 W. 
Va. 102, 106 SE 413; Pyle v. Hender- 
son, 65 W. Va. 39, 63-SE 762. 

{a] Rule applied.—The failure of 
the lessee in a minéral, oil,:and gas 
lease to commence development work 
within the time specified does not 
debar him of the right,: after taking 
possession, to maintain a suit in 
equity against a subsequent lessee, 
where he complies with a further 
provision of the lease by paying a 
stipulated rental in lieu of com- 
mencement of the work. Smith. v. 
McCullough, 285 Fed. 698. 

{b] Sufficiency of notice.—(1) A 
subsequent lessee who has knowledge 
that rentals payable during: delay in 
completion of well to avoid a for: 
feiture’ due under a prior lease on 
the same premises have been depos- 
ited to the credit of lessor after 
such rentals were due takes his leasé 
subject’ to the lessor’s acceptance 
and retention of such rentals, and is 


not in the position of a bona fide pur: 


chaser. “Ohio Valley Oil, etc., Co. v. 
Irvine Dev. Co., 192 Ky. 766, 234 SW 
437. (2) Where the lessee in an un+ 
recorded oil: and gas lease enters, 
locates a well, employs:men to con+ 


struct roads which could be for no 


other purpose than development for 
oil and eas, such: lessee is in posses- 
sion under his ‘lease, ‘and such pos- 
session will be notice to a subsequent 
lessee. ''Heck v. Morgan,» 88 W. Va. 
102, 106 SE 413. 

[e] Facts putting on dniduixy — 
Where an oil and: gas léase to de- 
fendant bounded the property on 
north by land of lessor and had not 
been recorded when adjoining land 
was leased ‘to plaintiff, bounded on 
the south by the land previously 
leased to defendant, ‘it put plaintiff 
on inquiry to ascertain true location 
of the uncertain boundary. line, and, 
where examination of former lease 
left any doubt as to its exact loca- 
tion, he was bound to make further 
inquiry of parties which would have 
shown an agreement as to boundary 
between lessor and defendant. Daw- 
son v. Coulter, 262 Pa. 566, 106 A 


187. 

40. “Rader v. Shaffer, 186 Ky. 802, 
218 SW 292; Heck v. Morgan, 88 W. 
Va..102, 106 SE 413. 

[a] Rule applied.—Where an oil 
and gas lease is given in. considera- 
tion of one dollar cash, a certain 
royalty and an agreement to pay two 
hundred dollars to the lessor to clear 
his title, and the one dollar cash was 
paid, the lessee is not protected 
against a prior unrecorded lease, un- 
der St. § 494, where he received 
notice of the prior lease prior to the 
payment of any part of the two hun- 
dred dollars to the lessor, and prior 
to having begun to develop the prop= 
erty, or-having incurred:any expenses 
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a subsequent lessee enters upon the land and at 
large expense develops the production of oil or 
gas gives him no equities as against a prior lease 
In such a case the prior 
lessee may sue in equity to enjoin the removal of 
oil and gas from the premises by the subsequent 
lessee,*2 or he may sue such subsequent lessee for 
damages caused by the removal of oil or gas,** 
or he may sue for the cancellation of the subse- 
quent lease and to have his title to the oil and gas 
A subsequent lessee, however, may assert 
the fact that the prior lease is a nullity,*® or has 
been abandoned;** or has expired by reason of the 
prior lessee’s failure to comply with the terms of 
the lease,47 and that he has made expenditures in 
developing the property, in which case he has the 
superior title and his equities are not inferior to 


of which he has notice.*! 


quieted.*# 


those of the prior lessee.*® 
Rights of assignee.*® 


for that purpose. Rader v. Shaffer, 
186 Ky. 802, 218 SW 292. 

b] Im Louisiana, under Civ. Code 
art 2266, an unrecorded lease is void, 
and one seeking to acquire a subse- 
quent mineral lease upon property 
to which the right had been previ- 
ously conveyed would only have to 
inquire and inform himself as to the 
status of the claim of the person in 
whose name the property stood at the 
time he sought to deal with it, and 
would not be affected by such_per- 
son’s prior unrecorded lease. Baird 
ae Atlas Oil Co., 146 La. 1091, 84 S 

6. 

eer tnatty for recordation see supra 


41. Smith v. McCullough, 285 Fed. 
698; United. Fuel Gas Co. v. Cabot, 
96. W. Va. 387, 122 SE 922. 

fa] Innocent trespass; rule of 
construction.—Where there is a 
controversy as to whether a lease 
includes a particular tract, and a 
subsequent innocent lessee takes pos- 
session and makes the tract valuable 
by successful and expensive develop- 
ment, while the first lessee stands by 
and permits him to develop the land, 
equity will construe the first lease 
most strongly against lessee as re- 


spects including the tract. United 
FHuel, GasiCo. .v. ‘Cabot, 96 7W.. Va. 
387, 122 SE 922. 

42. Downey v. Gooch, 240 Fed. 
527; Lindlay v. Raydure, 239 Fed. 
928 [aff 249 Fed. 675, 161 CCA 575 
(certiorari den 247 U. S. 513 mem, 
38 SCt 580 mem, 62 L. ed. 1243 
mem)]; Mexico-Wyoming Petroleum 


Co. v. Valentine, 237 Fed. 539, 150 
CCA 421; Campbell v. Smith, 180 Ind. 
159, 101 NE 89; Kahle v. Crown Oil 
Co., 180 Ind. 131, 100 NE 681; War- 
ren Oil, etc., Co. v. Gilliam, 182 Ky. 
807, 207 SW 698; United Fuel Gas 
Co. v. Cabot, 96 W. Va.-387, 122 SE 


, 66 SE 1005, 
POEL PANS 176. See generally supra 

“Equity is the proper forum to 
adjudicate all issues arising between 
claimants under conflicting oil and 
gas leases executed by the same les- 
sors or those holding under them on 
the same tract of land.’”’ Monarch 
Gas Co. v. Roy, supra. 

{a] Equity has jurisdiction of a 
suit by the senior lessee in an oil 
Jease against his lessor and a junior 
lessee of the same lands from the 
same lessor to enjoin the’ removal of 
the oil from the leased premises and 
for specific execution of his lease, 
and may settle the conflicting claims 
of the lessees, and grant such relief 
as the pleadings. and proof may war- 
rant. Smith v. Root, 66 W. Va. 633, 
66 SE 1005, 30 LRANS 176. 

{b] Nature of suit.—A suit by 
the lessee under an oil and gas lease 
to enjoin the removal of oil and gas 


— 


An assignee of the lessee 
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in a lease of oil and gas in premises described, 
with the right to enter thereon to mine for oil and 
gas, cannot maintain ejectment against the lessee 
in a subsequent lease;>° but he may sue in equity 
to prevent waste and irreparable injury by a subse- 
quent adverse lessee.®! An assignee of an undivided 
interest in an oil lease, who is in exclusive posses- 
sion and operating the property, is an indispensable 
party to a suit to establish the validity of a prior 
lease, the necessary effect of which will be to render 
his own invalid.°? 

Purchase on faith of record. If a purchaser of a 
second lease acts on the faith of the public records, 
he is required only to ascertain if payments neces- 
sary to keep a prior recorded lease alive have been 
made by the recorded owner;*? and where the re- 
corded lease recites a cash consideration, it cannot 


be shown as against such a purchaser that the true 


from the premises by a subsequent 
lessee is a Suit to prevent trespass 
and waste to the interest of the les- 
see, not for specific performance of 
the lease. Lindlay v. Raydure, 239 
Fed. 928 [aff 249 Fed. 675, 161 CCA 
575 (certiorari den 247 U. S. 513 
mem, 38 SCt 580 mem, 62 L. ed. 1243 
mem) ]. 

[c] A lessee under an oil and gas 
lease has no adequate remedy at law 
which deprives him of his right to 
enjoin a subsequent lessee from re- 
moving the oil and gas. Lindlay v. 
Raydure, 239 Fed. 928 [aff 249 Fed. 
675, 161 CCA 575 (certiorari den 247 
U. S. 613 mem, 38 SCt 580 mem, 62 
L. ed. 1243 mem)]. 

[d] Inadequacy of consideration 
for the lease does not affect the right 
of the lessee under an oil and gas 
lease to enjoin the removal of those 
minerals by a subsequent lessee. 
Lindlay v. Raydure, 239 Fed. 928 
[aff 249 Fed. 675, 161 CCA 575 (cer- 
tiorari den 247 U. S. 513 mem, 38 
SCt 580 mem, 62 L. ed. 1243 mem) ]. 

{e] Inaches.—A delay of sixteen 
months after the execution of the 
lease before suit to enforce it does 
not constitute laches, in the absence 
of evidenee that the situation had so 
changed as to render the _ enforce- 
ment inequitable: Mexico-Wyoming 
Petroleum Co. v. Valentine, 237 Fed. 
539,150 CCA. 421, 

43. Campbell v. Smith, 180 Ind. 
159, ve NE 89; Producers’ Supply 
103 Okl. 


Co. v. Maple Leaf Oil Co., 
224, 229 P 1087. See generally supra 


§ 755 

44. U. S.—Robinson v. Ewert, 291 
Fed. 9. 

Ind.—Kahle v. Crown Oil Co., 180 
Ind, 131, 100 NE 681. 

Ky.—Union Gas, etc. Co. v. In- 
dian-Tex Petroleum Co., 203 Ky. 521, 
259 SW 57; Warren Oil, etc., Co. v. 
Gilliam, 182 Ky. 807, 207 SW 698. 

La.—Texala Oil, etc., Co. v. Caddo 
Siss. Lands Co., 152 Lia. 549, 93 


Va.—United Fuel Gas Co. vy. 
Cabot 96 W. Va. 387, 122.SH 922: 

[a] Thus a lessee in possession 
of and extracting gas from land un- 
der a valid oil and gas lease duly 
recorded may sue in equity to cancel 
and remove as a cloud on his title a 
later lease executed by his lessor, 
claimed by first lessee to be portion 
of same land, and to enjoin taking 
gas therefrom, and to require ac- 
counting for gas extracted under the 
later lease. United Fuel Gas Co. v. 
Cabot, 96 W. Va. 387, 122 SE 922. 

[b] Burden of proof.—Iin an ac- 
tion by a lessee in an oil lease to 
have another lease canceled and its 
title to the leasehold quieted, the 
burden is upon plaintiff to prove its 
denied allegation of payment of 
rentals before the expiration of time 
allowed therefor. Union Gas, etc., 
Co. v: Indian-Tex Petroleum Co., 203 


consideration was an obligation to drill wells in the 


Ky. 521, 259 SW 57. 

{[c] Judgment.—In a suit by the 
holder of an oil and gas lease for 
recognition of its ownership of the 
lease and to cancel a subsequent 
lease, where it appears that plain- 
tiff’s rights under the lease have 
been forfeited, but there is evidence 
that the subsequent lessee used some 
of plaintiff’s property, the right to 
sue for property so used or destroyed 
will be reserved by the judgment re- 
jecting plaintiff's demand. Texala 
Oil, etc., Co. v. Caddo Mineral Lands 
Co., 152 La. 549, 93 S 788. 

Quieting title to oil and gas leases 
generally see supra § 711. 

45. Atlas Oil Co. v. McCormick, 
158 La.-278, 1038 S 767; Braswell vy. 


Columbia County Dev. Co., 153 La. 
691, 96 S 534. 
[a] Cancellation.—In a suit by 


the owners of an oil and gas lease 
to cancel an earlier lease for want of 
consideration, they are not required, 
as condition precedent, to restore 
stock paid the lessor as consideration 
for a still earlier unrecorded lease 
to defendant, where none of the 
stock was delivered to them, espe- 
cially when it is apparently worth- 
less. Braswell v. Columbia County 
Dev. Co:, 153).La. 691, 96S 534: 

46. Burke v. Horth, 296 Fed. 256; 
Harrell v. Saline Oil, etc., Co:, 153 
Ark. 104, 239 SW 7831. 

{a] The abandonment of an oil 
and gas lease may be legally asserted 
and proved by a subsequent lessee 
as a defense to a claim of the prior 
lessee, especially if the prior lease 
may not have created a vested inter- 
est. Burke v. Horth, 296 Fed. 256. 

[b] After forfeiture or abandon- 
ment of an oil lease by nonpayment 
of the rental required on failure to 
commence a well, lessor cannot rein- 
state the contract by accepting rent- 
als after leasing the land to another. 
Harrell v. Saline Oil, etc., Co., 153 
Ark. 104, 239 SW 731. 

Abandonment of oil or gas lease 
generally see supra §§ 722-725. 

47. Hopkins v. Zeigler, 259 Fed. 
48, 170 CCA 43 [rev 258 Fed. 4671; 
Cadillae Oil, ete., Co. v. Leonard, 202 
Ky. 105, 261 SW 888. 

48. Hopkins v. Zeigler, 259 Fed. 
43, 170 CCA 43 [rev 258 Fed. 467]. 


49. Assignments of oil and gas 
ioones generally see supra §§ 737- 

50. Gillespie v. Fulton Oil, ete, 
Co., 2386 Ill. 188, 86 NE 219. 

51. Gillespie v. Fulton Oil, ete, 
Co., supra. 

52. Vincent Oil Co. v. Gulf Re- 
oe Co., 195 Fed. 434, 115 CCA 

53. Braswell v. Columbia County 
Dev, +'Co.,.-7 153 | Lia, 691, 196. “Sasb3de 
Baird v. Atlas Oil Co., 146 La. 1091, 
84 S 366. 


fa] Payments by stranger.— Where 
a recorded oil and gas lease restricts 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§§ 756-757] 


same territory.*4 
As to fugitive oil. 


well. 36 


for oil, 


a license.®! 


the right to make payments of rental 
to extend the lease to the lessee, pay- 
ment by one who, so far as the rec- 
ords disclose, is not in privity with 
lessee or assignee of the lease, does 
not extend the lease as against a 
purchaser of subsequent lease rely- 
ing on the _ records. Braswell v. 
Soba. Dev. Co., 153 La. .691, 96 
5 


s : 

54. Braswell v. Columbia County 
Dev. Co., Supra. 

55. Humphreys Oil Co. 
(Tex. Civ. A.) 262 SW 1058. 

[a] Tllustration.—A lessee with 
right to drill for oil cannot justify 
action in tearing out floating dams of 
another lessee on premises having 


v. Liles, 


right to capture fugitive oils by 
claim that dams interfered with 
drilling, where the real purpose of 


tearing out the dams was to itself 
capture fugitive oil by dams on a 
lower tract. Humphreys Oil Co. v. 
Liles, (Tex. Civ. A.) 262 SW 1058. 

56. Humphreys Oil Co. v. Liles, 
(Tex. Civ. A.) 262 SW 1058. 

[a] Rule applied.—The fact -that 
the lessee entitled to drill for oil lost 
oil from the well brought in did not 
warrant it in destroying dams of 
others on the same tract of land 
having the right to capture fugitive 
oils in a creek flowing from other 
tracts or in taking all oil coming 
down the stream. Humphreys Oil 
Conver liles, (lex, Civs Ax)! 262 SW. 
1058. 

57. Humphreys Oil Co. v. Liles, 


fa] Thus, where defendant de- 
stroyed floating dams which plain- 
tiffs were entitled to maintain on a 
tract of land to catch abandoned oil, 
on the theory of trespass, plaintiffs 
are entitled to recover the value of 
oil which they would have captured 
if defendants had not destroyed the 
dam, as against defendant’s conten- 
tion that no title vested in the oil 
until it was seized and subjected to 
actual physical control. Humphreys 


Oil “Co; vs doiles, Geox Civ. A.) 262 
Sw 1058. 
58. Distinguished from mining 


lease see supra § 585. 

Mining license on public lands see 
supra §§ 404-438. 

59. Riddle v. Brown, 20 Ala. 412, 


56 AmD 202. 
60. Riddle Vv. Brown, supra; 
Grubb y. Guilford, 4 Watts (Pa.) 


2238 28 AID. L00: 

61. Ala.—Riddle v. Brown, 20 Ala. 
412, 56 AmD 202. . 

Cal.—Baker v. Clark, 128 Cal. 181, 
60 P 677; Wheeler v. West, 71 Cal. 
5 BACs a ba WN 2257 

Mo.—Chynowitch vy. Granby Min., 
etc., Co., 74 Mo. 173; Lunsford v. 
La Motte Lead Co., 54 Mo. 426; 
Desloge v. Pearce, 38 Mo. 588; Fuhr 
v. Dean, 26 Mo. 116, 69 AmD 484; 
Currey v. Harden, 109 Mo. A. 678, 
83 SW 770; Jack Harvand Zinc, etce., 


Co. v. Continental Zinc, etc., Min., 
etc., Co., 106 Mo. A. 66, 80 SW 12; 
Arnold v. Bennett, 92 Mo. A. 156. 


Mont.—Clark vy. Wall, 32 Mont. 219, 


A lessee with the nets to drill 
for oil cannot interfere with the rights ‘of another 
lessee on the premises to capture fugitive oil,°> even 
though such fugitive oil is lost from the lessee’s 
If he does so interfere, such other may 
recover the value of oil which he would have cap- 
tured except for such interference.®* 
[§ 757] D. Licenses**—1. In General. 
be a right to dig ore in the mines of another dis- 
tinct from the ownership of the mines,®® and if this 
right is given to one and his heirs, it is an incor- 
poreal hereditament;®° and in accordance with this 
principle if a person is given a mere authority or 
permission to enter on the land of another and mine | 
gas, or other minerals, without possessing 
any interest or estate in such land, it confers merely 
Such a license is a mere personal privi- 
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lege in the sense that it is not a covenant running 


There may 


(ae alors 
N. J.—Silsby v. Trotter, 29 N. J. 
Eq. 228; East Jersey Iron Co. v. 


Wright, 32 N. J. Ea. 248. 
Oh.—Meridian Nat. Bank v.  Mc- 
Conica, 8 Oh. Cir. €t. 442, 4 Oh. Cir. 
Dee. 106; Herrington v. Wood, 6 Oh. 
Cir. Ct. 326, 3 Oh. Cir. Dec. . 475. 
Or.—Stinson vy. Hardy, 27 Or. 584, 
AIP ALG. 
Pa.—Chalfant v. Rocks, 212 Pa. 
521, 61 A 1105; Elk Tp. v. Beaver 
Bp! 6) Pan Conb62. 
See generally Licenses § 17 is 


62. Shaw v. Caldwell, 16 Cal. 
nae Vi Se Se 

63. Cahoon v. Bayaud, 123 N. Y. 
298, 25 NE 376; Mendenhall v. 
Klinck, 51 N. Y. 246 [aff 50 Barb. 
634]. See generally Licenses § 188. 

64. Moffat v. Sheppard, 9 Austr. 


(Ch UR aR AS, 

Contracts for testing and working 
generally see infra §§ 759-763. 

65. Ala.—Christian v. Stith Coal 


Co., 189 Ala. 500, 66 S 641 

CGal.—Shaw v. Caldwell, NG eCaleecAs 
gly pla Use By lale 

Or.—Stinson v. Hardy, 27 Or. 584, 
qieP 116. 

Pa.—Gearhart v. Gwinn, 32 Pa. 
Super. 567. } ; 

Tex.—Priddy v. Green, (Civ. A.) 
220 SW 243. 

Wis.—Duval v. Welch, 148 Wis. 


244, 184 NW 232; St. Anthony Min., 
ete., Co. v. Shaffra, 138 Wis. 507, 120 
NW 238. 

Ont.—Ross v. Fox, 13 Grant Ch. 
683. 

Austr.—Moffat ov. Sheppard, 9 
Austrs CL) R265: 

See generally Licenses §§ 189, 193- 
99 


[al Revocatiou by conveyance.-— 
(1) A mining license may be revoked 


by a conveyance by either the 
licensor or licensee. Priddy v. Green, 
(Nexis® (Civ As) 2210) “SW. "2433 (2) 


Where the owner of a mine conveys 
an interest therein and provides in 
the deed that the grantees might 
work the mine on shares at their op- 
tion, the license so acquired by the 
grantees in so far as the owner’s 
remaining interest in the mine is 
concerned, being a personal privilege, 
is revoked by a subsequent convey- 
ance of such remaining interest to 
another. Shaw v. Caldwell, 16 Cal. 
A eat ito 19.4 1S 

66. Christian v. Stith Coal Co., 
189 Ala. 500, 66 S 641; Gearhart v. 
Gwinn, 32 Pa. Super. 567. 

67. Gates v. Steckel, 176 Mo. A. 
168, 161 SW 1185; Moffat v. Shep- 
pard, 9 Austr. C: lL. R. 265.1 

fa] In Wisconsin, (1) under St. 
(1898) § 1647, providing that the dis- 
covery of a crevice or range contain- 
ing ores or minerals shall entitle the 
discoverer thereto, if a miner oper- 
ating under a license from the land- 
owner discovers a prospect, the li- 
cense is not revocable at the will of 
the licensor but the licensee may con- 
tinue his exploration free from the 
landlord’s right to revoke the same 
before the prospect has been suffi- 


| 


with the land,®*? and as a general rule it is not 
assignable ;°* but it does not preclude the licensee 
from employing others to do the mining work.** 
Duration and termination. 
license is revocable at the will of- the licensor,®® 
or may be abandoned by the licensee.** 
ever, the licensee has acquired substantial rights 
which the law will protect, the license is not -revoca- 
ble at will;°? but it may be forfeited at the instance 
of the licensor for a breach by the licensee of the 
terms and conditions of the license.®§ 
statutes®® a license to mine continues in force for 
three years and no longer, unless the licensor posts 
rules fixing a different time.”° 
Contract of sale; rescission.”1 
an interest in a mining license may rescind the 


Ordinarily a mining 


If, how- 


Under some 


The purchaser of 


ciently explored to determine whether 
it will lead to a discovery or not, and 
in case of a discovered vein or crevice 
to entitle the miner to follow the de- 
posit within the lines of the leased 
land lengthwise, sidewise, and down- 
ward, on paying the current royalty 
to the lanfowner. St. Anthony Min., 
etc;;) Cot iva shattran a 3S Vise Dee 
120 NW 238. (2) This provision 
does not. apply to the uncovering of 
a mineral deposit in a known mineral- 
bearing lot or range upon which ore 
had been previously discovered. 
Duval v. Welch, 148 Wis. 244, 134 
NW_ 232; St. Anthony Min., etc., Co. 
Vv. Shaftra, 138 Wis. 507, 120 NW 
238. (3) The words “crevice or 
range,’ as used, have a local signifi- 
cance, limiting the word ‘range’ by’ 
its associated word “crevice,” defined 
to be a mineral-bearing vein, the 
word “range” not being used as com- 
monly understood to designate a 
large stretch of country carrying 
with some continuity, or at intervals, 
ore deposits belonging generally to 
the same_ geological stratum. St. 
Anthony Min., ete., Co. v. Shaffra, 
supra. (4) Where, in a suit to re- 
cover possession of mining ground, 
defendants claim an irrevocable li- 
cense by reason of the discovery of a 
crevice or range by their predeces- 
sors, and deny plaintiff’s title to the 
ore and right to possession, formal 
defects in plaintiff’s notice to quit, 
if any, are unavailing. St. Anthony 
Min., etce., Co. v. Shaffra, supra. 

68. Gates v. Steckel, 176 Mo. A, 
168, 161 SW 1185 

[a] Waiver.—Where the licensor, 
although aware that licensees are not 
doing continuous mining, make no 
complaint until at least a week after 
the resumption of active mining op- 
erations, they cannot then declare a 
forfeiture for the ‘past default. 
Gates v. Steckel, 176 Mo. A. 168, 161 
Sw 1185. 


69. See aerate provisions, 
70. M. Min. Co. v. Hodge, 185 
Mo. A. 138, 170 SW 689; Arbuthnot 


v. Eclipse Land, eter, CO. a5 von PA 
600, 92 SW 170; Ashcraft v. Engle- 
wood Min. Co., 106 Mo. A. 627, 81 
SW 469; Robinson v. Troup Min. Co., 
55 Mo. A. 662. 

[al Assignment by licensee; roy- 
alties.— Where plaintiff, whose rights 
were, under the statute, limited to 
three years, assigned his rights to 
defendant, in consideration of a 
royalty, so long as defendant ‘‘should 
operate,’ and defendant, after the 
expiration of three years from plain- 
tiff’'s registration, mined under a 
registration and agreement with the 
owner, plaintiff’s right to royalties 
terminated at the expiration of three 
years from his registration. Ash- 
eraft v. Englewood Min. Co., 106 Mo. 
A. 627, 81 SW 469. 

71. Options and executory con- 
tracts of sale of mining vroperty 
generally see supra §§ 528-539. 

Rescission of contract of sale of 
mining property generally see supra 
$§ 537, 538, 
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contract for fraud or misrepresentation,’? provided 
he exercises such right within a reasonable time 
after discovering the facts;** and where the mis- 
representation is as to the amount of royalty, the 
right of rescission is not barred by the purchaser’s 
operation of the mine jointly with the vendor for 
some months, during which time the vendor is at- 
tempting to reduce ‘the royalty to the amount rep- 
wee acer Ge 

[§ 758] 2. Construction and Operation. Generally 
speaking, a mining license is governed by the rules 
of law relating to other licenses in respect of real 
property,”® such as in regard to the rights, duties, 
and liabilities of the parties as determined from 
the terms of the particular license.“® Such a license 
will be construed in the light of the fact that the 
principal purpose of the owner of the land in giv- 
ing it is to procure the exploration of his land for 
oil, gas, or other mineral, to be followed by the 
development of it if the ‘circumstances warrant.’7 
’ Exclusiveness. In the absence of a provision to 
that effect a mining license is not exclusive of the 
right of the licensor to exercise the same right, in 
the same mine, at the same time, or to grant per- 
mission to others to do so.?8 An exclusive mining 
right may, however, be conferred by license; and 
where it clearly appears, even by implication, that 
it was the mutual design of the parties to make it 


72. Glass v. Templeton, 184 Mo. 
A. 532, 170 SW 665. 

fal Reliance on misremresentation. | v. Pascoe, 
—Where purchasers of an interest in| Liability for 
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compensation due to the grantor for 
damage done to the surface. 
LOM Sur: 
injuries to 


[§§ 757-759 


exclusive, it will be so considered;7® and it has 
been held that the expenditure of labor ‘and money 
on the land under the license makes it exclusive.*® 

Ownership of mineral. The licensee is the owner 
of the mineral actually dug by him under the l- 
cense,*! but he acquires no right to the mineral until 
he separates it from the freehold;*? and unless his 
mining rights are exclusive, as a general rule he 
cannot maintain an action for injuries to his pos- 
session,*? 

[§ 759] E. Contracts for Testing or Working—l. 
In General. Contracts which, in some respects, re- 
semble leases or licenses, but which, technically 
speaking, are not such, are frequently entered into 
by mine owners or operators with others for the 
testing or working of a mine or mineral deposit,°* 
or for services to be rendered in connection with 
the operation of, the mine or well,8° as where an 
owner or lessee of a mine or well contracts with 
another, whereby the latter agrees to explore and 
work or develop the same or to perform some serv- 
ice in regard thereto in consideration of a compen- 
sation paid to him either in money or in a specified 
portion of the product of his operations.*® The 
rules and principles relating to contracts in general 
apply in respect of the requisites and validity of 
such a contract,®’ its rescission for fraud or other 


80. ROstOns v. Metcalf, 113 Iowa 
240, 84 NW 105 

81. Riddle Sa Brown, 20 Ala. 412, 
56 AmD 202; Northam yv. Bowden, 11 


Norval 
NG yOrt 925 6 Ge) 
surface 


a mining license relied upon repre- 


sentations as to the amount of roy-| 


alty, and the facts upon which the 
amount of royalty depended were 
known to the vendors, but difficult 
of ascertainment by others, the pur- 
chasers did not have equal means of 
investigation which would defeat 
their right,to rescind. Glass v. Tem- 
pleton, 184 Mo. A. 532, 170 SW 665. 

[b] Tha bankruptcy of a corpora- 
tion formed jointly by the owners of 
a mining license and the purchasers 
of an interest therein does not de- 
feat the right of the purchasers to 
rescind the contract of purchase as 
against the vendors for fraud. 
Glass v. Templeton, 184 Mo. A. 532, 
170. SW 665. 

[el] Batoupels iiivers the , pur- 
chasers of an interest in a mining 
license joined with the vendor, who 
held. the remaining interest, in the 
formation of a corporation to operate 
the mine, the fact that one of the 
purchasers, as an officer of the cor- 
poration, made a transfer on the 
books of the corporation of certain 
stocks to an outsider, does not estop 
plaintiff. from thereafter seeking to 
rescind the contract of purchase fer 
fraud.. Glass v. geri eens 184 Mo. 
A. 532, 170 SW 6 


73. Glass v. Penwleton supra, 

74, Glass v. Templeton, supra. 

75. See Licenses §§ 173-206. 

76. Cal.—Shaw v. Caldwell, 16 Cal. 
(Seas dion 941: 


Md.—Geiger v. Green, 4 Gill 472. 
Mo.—G. M. Min. Co. v. Hodge, 185 
Mo. A. 138, 170 SW 689. 


Pa.—Gearhart v. Gwinn, 32 Pa. 
Super. 567. 
Eng.—BHlliot v. Rokeby, 7 App. 


Cas. 43 frev 13 Ch. D. 277]. 

fal] Liability under covenant of 
joint licensees to vay for surface 
damages.—(1) Where a mining li- 
cense was granted to three persons 
as joint tenants and the licensees 
covenanted jointly and severally to 
pay compensation in respect of dam- 
age to the surface, and two of the 
licensees assigned over to a third 
person,, the covenant was one run- 
ning with the subject matter of the 
grant and the assignee was liable 
under the covenant for the whole 


generally see infra §§ 920-942. 

[b] Enforeement of license. — 
Where the owner of certain land 
granted another ‘the privilege of 
digging and moving the ore’ thereon 
“at twenty-five cents per ton, for the 
privilege of ground,” with leave also 
to build a house thereon, the mate- 
rials to be gotten on the land at the 
licensee’s. expense, the grant con- 
ferred a mere privilece of digging 
ore, was not compulsory, and im- 
posed no corresponding obligations 
on the licensee, who might refuse 
and could not be compelled to work 
the mine, and, as it contained no 
mutual or reciproeal engagements, 
could not be enforced by the licensee. 
Geiger v. Green, 4 Gill (Md.) 472. 

[el Right of licensor to share in 
proceeds.— Where a deed to an inter- 
est in a mine contained a provision 
that the grantees might work the 
‘mine on shares, the grantor was en- 
titled to his share of the proceeds in 
case the grantees elected to work 
the mine under their license. Shaw 
ve (Caldwell, 16 Cal. A.J 115 BP. o4i. 

7a) Dillvive- Rraze, L169, Ind. .535.409 
NE 971 [transf (A.) 77 NE 1147]. 


78. v. Brown, 20 
Ala. 412, 56 AmD 202. 
lowa.—Upton v. Brazier, 17 Iowa 
15 i 

N. J.—Silsby v, Trotter, 29 N. J. 
Eq, 228. 


Or.—Stinson v. Hardy, 27 Or. 584, 
41 P 116. 

via .—Carr v. Benson, L. R. 3 Ch. 
5 

79. Upton v. Brazier, 17 Iowa 153; 
jSilsby v. Trotter, 29 N. J... Ha: 228% 
Funk vy. Haldeman, 53 Pa. 229. 

fa] Exclusive use of improve- 
moents.—A licensee who constructs a 
tunnel for mining purposes, under 
ithe authority of his license, with his 
own funds, for which he is to be re- 
imbursed out of the licensor’s share 
of the vrofits of ore mined for the 
joint benefit of the licensee and 
licensor, will be held to have an ex- 
clusive right to the use of the tunnel 
‘so far as such use is necessary to 
enable him to get the ore he has a 
right to take, provided he uses rea- 
‘sonable diligence in doing it, Silsby 
v. Trotter, 29 N.. J. Eq. 228. 


Exch. 70, 156 Reprint 749. 

[a] Right to maintain trover.—A 
licensee who has dug up soil mixed 
with ore has efficient possessory title 
to maintain trover against a mere 
wrongdoer who removes the same. 
Northam v. Bowden, 11 Exch. 70, 156 
Reprint 749. 

82. Wheeler v. West, 71 Cal. 126, 
11 P 871; Clark v. Wall, 32 Mont. 219, 
ee. 1052; Silsby v. Trotter, 29 N. J. 


Stes 228; Gillett’ v. Treganza, 6 Wis. 
[a] In Missouri, where a lessee 


in a mining lease 


posted, as pro- 
vided by Rev. St. 


(1899) § 8766 (St. 
Annot. [1906] p 4068), rules stating 
that no interest in ore should be 
acquired by persons mining the same, 
and that all ore should remain the 
absolute property of the lessee, the 
persons mining under the lessee ‘were 
licensees only, and had no interest 
in the ore, or any right to the pos- 
session of the land from which the 
same was taken. Meeks v. Clear Jack 
Min. Co., 141 Mo. A. 648, 124 SW 108+. 

Nature of property in minerals gen- 
erally see supra §§ 441-443. 

83. Mo.—Continental Zine Co. v. 
Amsden, 125 Mo. A..'512, 102 SW 1087. 

N. J.—East Jersey Iron Co. v. 
Wright, 32 N. J. Eq. 248. 

N. Y.—Baker-v. Hart; 123 N. Y./470, 
a6 NE 948, 12 LRA 60, 26 AbbNCas 
wor steer Bay v. McKeever, 18 Pa. 

Eng.—Grubb y. Bayard, 11 F. Cas. 
No. 5,849; 2 Wall. Jr. 81. 

See generally Licenses § 205. 

84. Halpin v. Fowler, 12 B: C. 
447, 5 WestLR 226; Haven vy. Hughes, 
oT NOnty Acct) 

85. Empire Zine Co. v. Freeman, 
75 Mo. A. 524. 

86. Empire Zinc Co, v: Freeman, 
supra; Christensen v. Pacific Coast 
Borax. .Co....26 Or. S02) 7 s8ree) La 
Wando Phosphate Co. v. Gibbon, 28 
SaeCy 4185555 | SH. 83iee 13 Ams 


690. 

87. Bain v. White, 256 Fed. 428, 
16% sOCA bbe sebPratt Cons. iCoalaGo: 
v. Vintson, 204 Ala. 185, 85 S 502; 
Emery v. Mutual Ben. Oil Co., 73 


Okl. 94, 175 P 210; Gibson v. Texas 


‘For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


grounds of invalidity,** its alteration or modifica- 
ticn,*® and as to the duration or termination of the 
contract.°° Such rules and principles also apply in 


determining the rights, duties, and 


Co., (Tex. Civ. A.) 239 SW 671. See 
generally Contracts §§ 43-480. 

{a] Contract held incomplete.—A 
written contract to drill for oil and 
gas without any provision fixing the 
depth to which a test well shall be 
drilled, or a method whereby such 
depth is to be ascertained, is incom- 
plete, since it cannot be construed as 
obliging the contractor to drill the 
well to whatever depth is necessary 
to discover oil and gas, which might 
never be discovered on the premises. 
Gibson v. Texas Co., (Tex. Civ. A.) 
239 SW 671. 

[bj Indefinite clause.—A clause in 
a contract for drilling an oil well, 
“Party of the first part to have first 
choice on other drilling at price paid 
in H. Field by reliable operators,” is 
so indefinite as to be _ ineffective. 
Emery v. Mutual Ben. Oil Co., 73 Okl. 
94, 175 P 210. 

[c] Stipulation as to time of per- 
formance.—A contract to mine a 
specified area of coal need not stipu- 
late within what time the coal shall 
be mined or when work shall begin. 
Pratt Cons. Coal Co. v. Vintson, 204 
Ala. 185, 85 S 502. 

{d] Valid in law.—Even though a 
vontract for the development of min- 
ing claims owned by one party 
thereto is of a nature which cannot 
be specifically performed in equity, 
it is valid in law, and will not be 
forfeited by equity in a suit to quiet 
title to the mining claims, where the 
contractor was not required, after 
consent to previous delay, to perform 


within a reasonable time. Daly v. 
Long, 290 Fed. 187. 
Le] Estoppel. — The question 


whether the assignor of an oil lease 
is estopped, by his statements to a 
contractor for the well, to deny that 
the assignee had authority to make 
the contract for the drilling, is not 
affected one way or the other by the 
fact that, after the assignee had or- 
dered work on the well stopped and 
surrendered the lease to the assignor, 
contractor completed the well under 
a new contract with. the assignor. 
Stark v. Petty, 195 Ky. 445, 243 SW 
50. i ’ 
88. Morton v.: Brinks, 108 Kan. 
743, 197 P 210; Danciger v. Hammond, 
(Tex. Civ. A.) 265 SW 193; Hull-Tex 
Oil Assoc. v.. Pipes, (Tex. Civ. A.) 


240 SW 994. See generally Contracts 
§§ 648-691. ‘ . 
[a] Materiality of representations. 


—(1) Where defendants claimed that 
they were induced by fraud to make 
a contract to drill an oil well in con- 
sideration of an interest in the oil 
lease, a representation that other 
wells on the same lease were paying 
wells was not unimportant, although 
they were shallow wells and the one 
to be drilled was to go to the deeper 
sand, as this had a bearing on the 
value of the lease. Morton v. Brinks, 
108 Kan. 748, 197 P 210. (2) Repre- 
sentations made by plaintiff to induce 
defendants to make a contract to drill 
an oil well in consideration of an in- 
terest in the oil lease, that wells 
already drilled were paying wells, and 
that a pipe line was being laid, were 
not merely matters of opinion, and 
defendants were entitled to rely 
thereon, although they investigated 
the property and had an opportunity 
to judge its value. Morton v. Brinks, 
supra. (3) Where defendants, in- 
duced by fraud to contract to drill 
an oil well in consideration of an 
interest in the oil lease, deposited 
one thousand dollars to guarantee 


performance, a rescission of the con- | 


tract cannot be denied on the ground 
that they were not injured by the 


false representations. Morton  yv. 
Brinks, supra. a ; 
{[b] Evidence.—In a suit in which 


detendants-seek rescission of a. con- 
tract to drill an oil well for fraud, 
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liabilities of the 


evidence of a representation that a 
pipe line was being constructed is 
admissible where the other represen- 
tations relied on were that wells 
already drilled were paying wells, 
although the oil could have been 
marketed without the pipe line, as 
the construction of the pipe line, if 
true, would corroborate the other 
representations. Morton v. Brinks, 
108 Kan. 748, 197 P 210. 

89. Denton v. Brocksmith, 299 Fed. 
559; Hunt v. Woods, 168 Ark. 407, 
270 SW 505. See generally Contracts 
| §§ 604-615. 

90. Ala.—Pratt Cons. Coal Co. v. 
Short, 191 Ala. 378, 68 S 63. 

Ky.—Niles v. Meade, 189 Ky. 243, 
224 SW 854. 

Mo.—Latshaw v. Stoddard, (A.) 
1194 SW 727. 


Ol, 270,; 287-P 599. 
Or.—Christensen v. Pacific Coast 
Borax, Co,, .26..Or:.302, 38 -P 127. 
See generally Contracts §§ 620-691 
[a] Time limit.—(1) An oil ex- 
ploration contract, specifically refer- 
ring to thirty days mentioned therein 
as a ‘“‘time limit,’ failure to perform 
within which should render the con- 
tract null and void, makes time,of 
the essence. Niles v. Meade, 189 Ky. 
243, 224 SW 854. (2) A stipulation 
that the explorer shall have a drilling 


days from the contract date is one 
of the “obligations” on breach or fail- 
ure to comply with which within the 
time limit the contract by its terms 
is to become null and void, an alter- 
native provision that the owner, on 
such failure, shall have the right to 
secure a machine and put it on the 
premises at the explorer’s expense, 
being a penalty, to be enforced at 
the option of the owner only. Niles 
v. Meade, supra. 

[b] Right to terminate contract. 
—A contract whereby plaintiff agreed 
to timber the ground worked, and 
mine, clean, and sack the ore for 
twenty-three dollars per ton, and de- 
fendant agreed to haul the timber to 
and the ore from the mine, and not 
to deprive plaintiff of his contract, 
does not bind defendant to permit 
plaintiff to mine out all the ore in 
the mine, and to receive and pay for 
the same, but is a simple contract of 
employment for an indefinite time, 
determinable at defendant’s pleasure, 
and gives plaintiff the exclusive right 
to work it only so long as the mine 
is operated. Christensen vy. Pacific 
Coast Borax Co., 26 Or. 302, 38 P 127. 

[ec] Contract terminated by new 
agreement.—Where the parties con- 
tracted that an oil well should be 
drilled to certain sand, unless oil was 
discovered in paying quantities at a 
lesser depth, for which driller was 
to receive an assignment of one half 
the leasehold interest, and was to 
assign to the other party the con- 
tract one-half interest in all ma- 
chinery, rigs, etc., and the parties 
| subsequently agree that sand encoun- 
!tered will produce oil in paying 
,/quantities, and the well is shot and 
|put on pump, and one half the lease- 
hold interest is assigned to the 
driller, and check which driller had 
|put in escrow to guarantee faithful 
performance of contract is returned 
to him, such agreement, acts and 
conduct by the parties terminate the 
| first contract. Finch v. Pulaski Oil 
Co olOn OR)..72'70,) 23.7 eee 1b 99% 

91. U. S.—Skelly Oil Co. vy. Cas- 
sidy, 298 Fed. 699; McCaffrey v. Day, 
262 Fed. 80; Bain v. White, 256 Fed. 
428, 167 CCA 556. 

Ala.—Lambie v. Sloss Iron, 
Co., 118 Ala. 427, 24 S 108. 


etc., 


Min. Co., 4 Alaska 739. 
Kan.—Argonia Oil, ete., Co. v. Was- 
son, 111 Kan. 124, 206 P 320. 


Okl.—Finch v. Pulaski Oil Co., 110) 


rig on the premises within thirty 


Alaska.—Ramsey v. Mineral Creek | 
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parties under the particular contract,®! such as in 
regard to the employment and discharge of mem 
engaged in work under the contractor,®? the nature 
and extent of the work to be performed by the 


N. Y.—Rudiger v. Coleman, 129: 
App. Div. 916 mem, 114 NYS 689 
{mod on other grounds 199 N. Y. 342, 
92 NE 665 (rearg den 200 N. Y. 536 
mem, 93 NE 1131 mem)]. 

Okl.—Finch v. Pulaski Oil Co., 110 
Okl. 270, 237 P 599; Gem Oil Co. v. 
Callendar, 70 Okl. 214, 173 P 820. 

Or.—Christensen v. Pacific Coast 
Borax Co, 26 Ory 3025 38 Pr127, 

S. C-—Wando Phosphate Co. v. Gib- 
Don, 28 S. C. 418, 5 SE 837, 183 AmSR 
690. 

Tex.—Law v. Swift, (Civ. A.) 271 
SW 106; Small-Lynch Co. v. Midwest, 
etc., Co., (Civ. A.) 269 SW 163; Dan- 
Gees v. Hammond, (Civ. A.) 265 SW 

3. 

Utah.—Arkoosh v., 46 
Utah 625, 150 P 959. 

B. C.—Halpin v. Fowler, 12 B. C. 
447, 5 WestLR 226. : 

{a] Severable and entire con- 


Sorrenson, 


tracts.—Where by contract plaintiff 


obligated himself to mine al] the ore 
within a given territory free from 
foreign substance and satisfactory to 
/1se furnace company receiving it, 
tithout limit in time or requirement 
as to the quantity mined in a given 
time, and defendant’s obligation was 
merely to permit plaintiff to mine 
the ore and pay monthly a specified 
sum for each ton delivered during 
the previous month, the contract was 
severable and not entire; and the fact 
that in mining several thousand tons 
a small quantity was mined and de- 
livered not according to the terms 
of the contract did not give detend- 
ant any right to forbid plaintiff to 
continue mining under the contract. 
Worthington v. Gwin,’ 119 Ala. 44, 
24 S 739, 43 LRA 382. ; 

{b] Right to possession of prem- 
ises.—One in possession of mines and 
fixtures of another under a contract 
to mine a certain quantity of rock 
each year “until the mines are ex- 
hausted”’ cannot, after notice to quit, 
retain possession and continue min- 
ing operations. Wando Phosphate Co. 
v. Gibbon, 28'S. C. 418, 5 SH 837, 13 
AmSR 690. 

[ce] covenant running with land. 
—A covenant. or a condition which 
relates to the development of the 
mineral resources of lands in con- 
sideration of work to be done thereon 
or on a royalty basis is a covenant 
which runs with the land. American 
Refining Co. v. Tidal Western. Oil 
Corp,. (Tex. Civ. A.) 264 SW 3385. 

[d] A contract conveying the cas- 
ing-head gas in consideration of 
services to be performed by grantee, 
and binding the “assigns” of the 
parties, is a conveyance of an es- 
tate and interest in the land running 
with the land and binding the grant- 
or’S successors in interest, the gas 
conveyed thereby being the gas in 
place. American Refining Co. v. Tidal 
Western Oil Corp., (Tex. Civ. A.) 264 
SW 335. 

fe] Obligation to advance money 
for development purposes see Mc- 
Caffrey v. Day, 262 Fed. 80. 

92. Harlan Gas Coal Co. v. Bar- 
nett, 203 Ky. 158, 261 SW 1113; Ar- 
koosh v. Sorrenson, 46 Utah 625, 150 
12S 

{a] Dlustration.— Employees of 
one contracting to dig coal for a 
coal company at certain rate per ton 
are employees of the coal company, 
and where rules require that all em- 
ployees shall be approved by the su- 
perintendent of mine and shall sign 
the compensation register, the coal 
company has a right to demand the 
discharge of men employed without 
approval and who have not signed 
the compensation register and to re- 
fuse to furnish cars while they are 
employed. Harlan Gas Coal Co. v. 
Barnett, 203 Ky. 158, 261 SW 1113. 

{[b] Number of men and time of 
employment.—Where a contract re- 
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contractor or driller,9? and the particular territory 
A contract to drill an oil 
well in a good and workmanlike manner does not 
inelude placing it in complete condition for per- 
manent preservation by placing therein a packer 
and tubing and removing salt water therefrom.%° 
[§ 760] 2. Performance or Breach—a. In General. 
Generally speaking matters or questions pertaining 
to the performance or breach of a contract for the 
testing or working of a mine or mining property are 


or area to be mined. 


quires the contractor to have em- 
ployed in the construction of a tun- 
nel at least four men per day working 
twenty days per month, the contrac- 
tor is not entitled to work a less 
number of men a greater number of 
days and hours per month. Arkoosh 
v. Sorrenson, 46 Utah 625, 150 P 959. 

93. Ala.—Worthington v. Gwin, 
119 Ala. 44, 24 S 739, 48 LRA 382. 

Cal.—California Well Drilling Co. 
v. California Midway Oil Co., 178 Cal. 
337, 177 P 849. 

Colo.—No. 5 Min. Co. v. Bruce, 4 
Colo. 293. 

Ill—Lambert v. Fuller, 88 Ill. 260. 

Ind.—A. J. Yawger Co. v. Buttz, 45 
Ind. A. 659, 91 NE 568. 

Ky. —Texas Granite Oil Co. v. Wil- 

Sw 818. 


liams, 199 Ky. 146, 250 
Mo.—Woodworth v. McLean, 97 Mo. 

325, 11 SW 42: 

Mont.—Winnett Pac. Oil Co. v. 
Wilson, 239 P 1040. 

Nev.—Gerrens v. Huhn, etc., Silver 
Min. Co., 10 Nev. 137. 

N. J.—Lehigh Zinc, ete. Co. v. 
Trotter, 43 N. 7s; Eq. 185, 7 A 650) 
10 A 607. 


Pa.—Campbell v. Gates, 10 Pa. 483. 

Tex.—Merritt v. Gray, (Civ. A.) 262 
SW 539; Osceola Oil Co. v. Stewart 
Drilling Co.,'.(Civ. A.) 246 SW 698; 
Covington Oil Co. v. Jones, (Civ. A.) 
244 SW 287; Gibson v. Texas Co., 
(Civ. A.) 239 SW 671. 

Va.—Raven Red Ash Coal Co.. v. 
Herron, 114 Va. 103, 75 SE 752. 

[a] Particular contracts con- 
strued.—A contract to sink a min- 
ing shaft a certain number of feet 
at a specified sum per foot does not 
include the timbering, in the ab- 
sence of a specific agreement there- 
for or a custom requiring it. No. 5. 
Min. Co. v. Bruce, 4 Colo. 293. 

[b] Depth of well or shaft.—(1) 
A contract, for the purpose of de- 
veloping a mining claim, binding one 
to cause a shaft to be sunk to “the 
depth of five hundred feet ‘on the 
vein of ore,’ cropping out on said 
claim,’ does not oblige him to con- 
tinue to sink the shaft after the vein 
has given out entirely. Woodworth 
Vo Mclean, 97 Mo; 325, 11 Sw 43. 
(2) A provision in a contract to drill 
an oil well that it shall be drilled 
into oil sand and to a depth of thirty- 
five hundred feet if required, is not 
complied with by drilling into any 
oil sand at any depth, but sand con- 
templated is producing sand, and in 
default contractee is justified in re- 
quiring the well to be drilled to 
thirty-five hundred feet. California 
Well Drilling Co. v. California Mid- 
way Oil Co., 178 Cal. 337, 177 P 849. 
(3) A well drilling contract, ambigu- 
ous in that it fails to specify the 
depth for drilling, must be construed 
to contemplate such depth as oil is 
found in that field. Merritt v. Gray, 
(Tex. Civ. A.) 262 SW 539. 

[c] Cleansing ore.— Where one 
agrees to dig a certain quantity of 
ore annually, clean it properly, and 
deliver it to another, who agrees 
to furnish all necessary tools and ap- 
pliances, the miner is bound to 
cleanse the ore only so far as can, 
by the use of ordinary diligence, 
be done by the appliances furnished. 
Campbell v. Gates, 10 Pa. 483. 

[d] Core drilling.—Under a con- 
tract calling for core drilling, the 
fact that the first five holes were 
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velopment, 


excused.®? 


drilled by machinery, and the rest 
drilled by hand, does not make the 
drilling by hand without the contract, 
where the hand drilling was also 
core drilling. <A. J. Yawger Co. v. 
Buttz, 45 Ind. A. 659, 91 NE 568. 

fe] Coal mining contract.—A con- 
tract employing for one year a con- 
tractor to mine coal and deliver it 
on the tipple for a specified compen- 
sation does not make the amount of 
the coal which the contractor may 
mine and deliver dependent on the 
getting of sufficient cars to trans- 
port the coal, or in finding a market 
for it. Raven Red Ash Coal Co. v. 
Herron, 114 Va. 103, 75 SE 752. 

{f{] “Satisfactory” performance of 
contract.—A contract whose sole sub- 
ject matter is the mining of a de- 
scribed body of ore at a fixed price 
per ton, and which provides that 
“said ore is to be mined and put 
on board the cars free of foreign 
substance and in a manner Satisfac- 
tory to the furnace company receiv- 
ing the same,’ does not impose on 
the miner an obligation with respect 
to the manner in which the ore is to 
be taken from the ground or loaded 
on the cars, but simply requires him 
to furnish on board the cars ore free 
from foreign substance other than 
such as was contained in the vein of 
ore, and satisfactory in this respect 
alone to the furnace company to 
which it might be shipped; and the 
mere expression by the furnace com- 
pany of dissatisfaction with the ore 
would not authorize a termination of 
the contract, but it is only the actual 
existence of dissatisfaction, regard- 
less of its reasonableness, that can 
have this effect; and it is for the 
jury to say whether this dissatisfac- 
tion did exist as a fact or whether 
it was expressed aS a mere pretext. 
Worthington v. a 119 Ala. 44, 24 
S 739, 48 LRA 38 

[e] igonoletion, of well” (1) 
within an oil well drilling contract, 
allowing thirty days after comple- 
tion in which to operate and test the 
well, means the clearing of the well 
after reaching the specified depth so 
that the sand reached might give 
that flow of production by its own 
force, or by pumping,, which would 
result from a well so prepared in 
the ordinary and usual manner for 
making preparation for such test. 
Twin States Oil Co. v. Westerly Oil 
Cos, 93h OKT 29 7 eZi20) Pree oe (2) 
Where under a written contract a 
corporation agrees to furnish the rig, 
fuel, and casing, and the contractor 
to furnish the tools and labor to drill 
an oil well, and the contractor agrees, 
unless oil and gas are found in pay- 
ing quantities at a lesser depth, he 
will drill the well through the Berea 
Grit sand and clean it out, no oil 
or gas being found at a lesser depth, 
his drilling ‘the well through the 
Berea Grit sand and cleaning it out 
is a completion of the well under 
the terms of the contract. Hender- 
aan v. Kessel, 93 W. Va. 60, 116 SE 
68. 

94 Anvil Min. Co. v. Humble, 153 
U. S. 540, 14 SCt 876, 38 L. ed. 814; 
Worthington v. Gwin, 119 Ala. 44) 
QUESTO) CAN RAS Sor 

[a] Right to mine not defeai 
Where the contractor is to mine all 
the ore within certain limits, the 
fact that he mines ore without the 
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governed by tite same rules that apply to the per- 
formance or breach of contracts in general.°° 
it is the duty of the contractor to exercise a reason- 
able degree of care, prudence, and diligence to com- 
mence and carry on the work of exploration, de- 
or drilling in the time and manner 
stipulated in the contract,®” except to the extent 
such performance is waived or nonperformance is 
It otherwise is the duty of the owner or 
operator to perform the obligations imposed upon 


Thus 


prescribed limits equal in amount to 
that remaining unmined within the 
limits does not defeat his right to 
mine the latter. Worthington v. 
enw 119 Ala. 44, 24 S 739, 43 LRA 

95. Coheed v. Monger, 75 Kan. 550, 
89 P 101 

96. Bain v. White, 256 Fed. 428, 
167 CCA 556; Lambie v. Sloss Iron, 
etc., Co., 118 "Ala. 427, 24 S 108. See 
generally. Contracts 8§ 693-789. 

[a] Owner’s control of work. 
Where the owner of a mine has the 
right to control the mining contrac- 
tor’s output and to reduce his work- 
ing force according to the orders on 
hand, his stopping the work entirely 
is not a breach, unless done while he 
has orders on hand. Lambie v. Sloss 
Iron, etc., Co., 118 Ala. 427, 24 S 108. 

97. Bain v. White, 256 Fed. 428, 
167 CCA 556; Niles v. Meade, 189 Ky. 
243, 224 SW 854; Gillespie Tool Co. 
v. Wilson, 123 Pa. 19, 16 A 36; Jack- 
son v. Anglin, (Tex. Civ. A.) 252 SW 
1085; Empire Gas, etc., Co. v. Couch, 
(Tex. Civ. A.) 226 SW 1103. 

[a] Size of well.—One undertak- 
ing to drill a gas well to a certain 
depth and of a certain size must 
comply fully with the contract, even 
though no gas is found and though 
a -well of smaller bore is just as 
effective in determining that no gas 
can be found. Gillespie Tool Co. v. 
Wilson, 123 Pa. 19, 16 A 36. 

98. Hunt v. Woods, 168 Ark. 407, 
270 SW 505; Niles v. Meade, 189 Ky. 
243, 224 SW 854. 

Waiver of performance of contracts 
generally see Contracts §§ 764-766. 

99. Niles v. Meade, 189 Ky. 243, 
224 SW 854; Empire Gas, etc., Co. v. 
Couch, (Tex. Civ. A.) 226 SW 1103; 
Smith v. Atlas-Pocahontas Coal Co., 
66 W. Va. 599, 66 SE 746. 

{a] Instructions to discontinue.— 
Where a contractor agrees to drill 
to specified number of feet unless the 
owner instructs him to discontinue 
at a lesser depth, he is required, in 
order to recover for digging a fewer 
number of feet, to justify his failure 
to dig the specified number of feet by 
establishing facts that the owner in- 
structed him to cease drilling opera- 


tions and assumed control of the 
well. Empire Gas, etc., Co. v. Couch, 
(Tex. Civ. A.) 226 SW 1103. 

[b] Facts not excusing.—(1) A 


driller cannot defend his failure to 
drill an oil well to the contracted 
depth because no benefit would re- 
sult to the other parties to the con- 
tract by completion thereof. Law v. 
Swift, (Tex. Civ. A.) 271 SW 106, (2) 
A contractor, agreeing to sink a well 
two thousand feet in soil admitting 
this depth unless oil is discovered 
at lesser depth, cannot, on abandon- 
ing work at one thousand four hun- 
dred and twenty feet, justify a 
refusal to complete the same on the 
theory that he did not believe oil 
would be found, and that it would be 
waste of money to dig deeper. Cov- 
ington Oil Co. v. Jones, (Tex, Civ. 
A.) 244 SW 287. 

[c] Casualties mo excuse. — The 
failure to perform the stipulations of 
an oil exploration contract contain- 
ing a strict time limit is not excused 
by the obligor’s being disabled to per- 
form them because of casualties aris- 
ing without fault upon his part where 
the conditions of the contract were 


a IIE AL TE ETE I ES TL Aa 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§§ 760-761] 


him by the terms and conditions of the contract.? 

[§ 761] b. Rights and Remedies on Performance 
or Breach—(1) By Contractor—(a) Right to Dam- 
If the owner or operator, in breach of his 
obligation, prevents or delays the contractor from 
performing his contract, the latter may recover the 
damages he has sustained thereby,? unless the pre- 


ages. 


not impossible of performance when 
undertaken. Niles v. Meade, 189 Ky. 
243, 224 SW 854. 

Excuses for nonperformance of 
contracts generally see Contracts 
§§ 706-739. 

1. Hurd v. Gill, 46) N--¥-341. 

[a] MDlustration of breach.—Where 
A agreed to allow B to dig molding 
sand on A’s premises at places to 
be designated by him, the work to be 
done during the season of naviga- 
tion, and B took possession of the 
land at the place designated and 
mined thereon until the sand was ex- 
hausted, and A refused to designate 
other places, although there were 
other deposits of sand, such refusal 
was a violation of the contract on A’s 
part. Hurd v.. Gill) 45 Now Y. 341, 

2. Ala.—Pratt Cons. Coal Co. v. 
Short, 191 Ala. 378, 68 S 63; Worth- 
ington v. Gwin, 119 Ala. 44, 24 S 739, 
43 LRA 382. 

Cal.—Robinson y, Rispin, 33 Cal. A. 
536, 165 P 979. 

Kan.—Hezlep v. A-1i Oil, Cox, 
112 Kan. 661, 212 P 881. 

Ky.—Cadillac Oil, ete., Co. v. Love- 
lace, 198 Ky. 267, 248 SW 883; Mam- 
moth Blue Gem Coal Co. v. Elswick, 
198 Ky. 131, 248 SW 240. 

N. Y.—Hurd v. Gill, 45 N. Y. 341. 

Okl.—Marland Refining Co. v. Duni- 
gan, 104 Okl. 194, 230. P 869; Holi- 
day Oil Co. v. Smith, 100 Okl. 172, 
228 .P W155 Twin. ‘States ‘Oil-Coh vw. 
Westerly Oil Co., 93 Okl.- 297, 220 
P 839. : 

S. C—Wando Phosphate Co. v. Gib- 
bon, 28 S. C. 418, 5 SE 837, 13 AmSR 
690. 

Tex.—Security Banking, etc., Co. v. 
Flanagan, (Commn. A.) 254 SW 761 
[mod (Civ. A‘) 241 SW 702]; Pen 
O Tex Oil, ete, Co. v. Fairchild, 
COIV AD) 25aeSW 847%. 

W. Va.—Bare v. Victoria Coal, etc., 
Co., 73 W. Va. 632, 80 SE 941; Smith 
v. Atlas-Pocahontas Coal Co., 66 W. 
Va. 599, 66 SE 746. 

{a] Latent defect in casing.— 
Where a contract for drilling an 
oil well provided that, when the well 
is completed, contractor shall deliver 
it to the oil company free and clear 
from all encumbrances for_ labor, 
work, or material used on or in con- 
nection with the drilling of the well, 
and that the oil company shall have 
easing on the location in sufficient 
quantities so that the contractor 
shall not be delayed in the prosecu- 
tion of the drilling of the well, and 
the company agrees to pay the con- 


etc., 


tractor a stipulated sum per day for | 


each day of delay in drilling caused 
by the ee aan provided that, if the 
delay is caused by 
which the company has no control, 
then 
payment, and, where the company 
purchases casing of a standard make 
used extensively in the county oil 
fields, and where delay occurs in con- 
nection with a fishing job caused by 
a latent defect in the casing the 


some act over, 


it shall not be liable for the} 


| tlontot,. tact, tor 


company is not chargeable with the, 


is not liable for the ex- 


and 
petal Hezlep 


penses of the fishing job. 
Vi Aji Ola ebc.,, CO:, 
212 P 881. 


[b] Election of remedies.—Under 


112 Kan. 661, | 


contract for drilling an oil and gas, 


well c 
to oil and gas and to a depth not in 
excess of a specified number of feet, 
on defendant’s taking charge of the 
well and preventing its completion, 
the driller has two remedies, one for 
the finished part of the work and 
one for the unfinished part thereof, 
and may elect to sue for both in the 
same action, or he may waive either 


at a specified price per foot) 
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rights.* 


and sue for the other. Marland Re- 


fining Co. vy. Dunigan, 104 Okl. 194, 
230 P 869. 
[ec]. Complaint. — Petition for 


breach of a contract whereby plain- 
tiff was to drill wells on a lease be- 
longing to defendant, which alleged 
that, if plaintiff had been permitted 
to fulfill its contract, its. profits, 


added to what was already due it for 


the drilling that had been done, 
would have been more than sufficient 
to finish paying for the drilling ma- 
chine purchased from defendant, and 
to have yielded a net profit in excess 
of the amount of the judgment for 
plaintiff, is sufficient to sustain the 
judgment. Cadillac Oil, ete., Co. v. 
Lovelace, 198 Ky. 267, 248 SW 883. 

{d] Allegations) of breach. — An 
allegation that defendant instructed 
plaintiff to cease mining coal and 
stopped plaintiff from further min- 
ing and delivering coal sufficiently 
avers a breach of plaintiff's contract 
with defendant to mine the coal, 
excusing further performance by 
plaintiff as a prerequisite to plain- 
tiff’s right of action for the breach. 
Smith v. Atlas-Pocahontas Coal Co., 
66 W. Va. 599, 66 SE 746. 

{e]. Pleading and proof—aIn an 
action by a drilling contractor for 
damages for breach of contract,-a 
finding of damages for the time plain- 
tiff shut down his operations because 
of the failure of defendant to de- 
posit money as agreed to secure the 
payment of moneys due as the work 
progressed is not warranted by the 
pleadings, where the contract pleaded 
did not provide that the _ entire 
amount which defendant agreed to 
deposit should be deposited at one 
time or at any particular time, and 
there was no allégation that plaintiff 
made demand upon defendant for 
such deposit, and the pleadings fur- 
ther disclosed that the bank of de- 
posit at all times had some consider- 
able amount of defendant’s money 


on deposit under the contract. Pen 
OP Tex O11 etc) (Con ve “Hairchild; 
(Tex. Civ. A.) 252 SW 847. 

{f] Sufficiency of evidence. — 


Plaintiff contractor’s testimony that 
defendant landowners did not sup- 
ply him with casing, fuel, and water 
to be used in digging oil wells sus- 
tains a finding that defendants’ de- 
fault prevented plaintiff from com- 
pleting work. Robinson vy. Rispin, 33 
Cal wtAw 536, £65 aO79: 

{g] Question of law and fact.— 
In an oil well drilling contractor’s 
action for breach of contract giving 
the contractor thirty days in which 


| to operate and test a well after com- 


pletion thereof, before determining 
whether to retain the well or tender 
it to defendant, involving the ques- 
tion whether the well was tendered 
within the thirty days after comple- 
tion, the date of completion is a ques- 
the jury. Twin 
States Oil Co. v. Westerly Oil Co., 
93 Okl. 297, 220 P 839. 

*3. Argonia Oil, etc., Co. v. Was- 
son, 111 Kan. 124, 206 P 320; Secu- 
rity Banking, etc., Co. v. Flanagan, 
(Tex. Civ. A.) 241 SW 702. 


fa] Particular contracts con- 
strued.—(1) Under a _ well-drilling 
contract, providing for stipulated 


damages to the driller for delays 
“within the control of’ the employ- 
ers,, but that such provision should 
not be applicable in event of strikes, 
riots, etc., ‘or anything beyond the 
control of’ the employers, the ex- 
culpatory conditions under the for- 
mer phrase must be of the same kind 
and character as those specifically 


A.) 241 SW 702. 
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vention or delay occurs in compliance with the terms 
of the contract,? or the contractor has waived his 
The contractor, however, cannot recover 
for the owner’s or operator’s breach where he him- 
self has abandoned the contract without a demand 
for performanee,® unless the terms of the contract 
make the breach a cause for abandonment,® or 


give effect to all the language used, 
should be considered not as neces- 
sarily excluding every imaginable 
condition not within the employers’ 
physical control, but as explanatory 
of and a guide in determining tke 
character and kind of conditions 
which should exempt them from do- 
ing the things essential to the prose- 
cution of the work. Security Bank- 
ing, ete., Co. v. Flanagan, (Tex. Civ. 
; (2) Where, after 
being notified that parties contract- 
ing to drill were forced to shut down 
for lack of water which was to be 
furnished by the party letting the 
contract, the latter wired them to let 
the drillers go, and stop expense until 
he got there, a shutdown in obedience 
to this instruction did not come 
within a provision for suspending or 
abandoning the work, and is gov- 
erned by a provision for payment 
for delays caused by him. Richards 
v. Van Every, (Tex. Civ. A.) 243 SW 


631 

Privilege of stopping work.— 
(1) A written contract to the effect 
that the contractor agrees to drill 
three or more wells, and its contrac- 
tee is to employ him to drill them if 
it concludes to have them drilled, 
gives the contractee the privilege of 
stopping operations after one well 
has been drilled without liability to 
the contractor. Argonia Oil, etc., Co. 
v. Wasson, 111 Kan. 124, 206 P 320. 
(2) A provision that the party letting 
the contract shall have the right and 
option to cause the work to stop at 
any time after giving notice of his 
intention so to do, and shall not be 
obligated to pay for any work after 
notice of his intention to abandon 
the work, does not give him the right 
to suspend drilling at any time. 
Richards v. Van Every, (Tex. Civ. A.) 
243 SW 681. 

4 Hunt v. Woods, 168 Ark. 407, 
270 SW 505; Stonega Coke, etc., Co. 
V. Addington, e112) Vian *807s 73 ISH 
257, 37 LRANS 969. 

fa] Dlustration.—Where an owner 
of a coal mine, employing a con- 
tractor to drive entries into the 
mine, failed to furnish the contractor 
pumps, pipes, and wrenches for 
pumping the water out of the mine, 
as required by the contract, but the 
contractor continued to work for sev- 
eral months after such failure, and 
informed the owner that he would 
bail the water out, the contractor 
waived his rights under the contract, 
especially where he could have fur- 
nished the articles at a trifling cost. 
Stonega Coke, etc., Co. v. Addington, 
aoe Va. 807, 73 SE 257, 37 LRANS 

5. Pen-O Tex Oil, etc., Co. v. Fair- 
child, Clex. Civ. Av) 262°Siw 847 

{a} MDlustration.—Under a drilling 
contract requiring the company em- 
ploying the contractor to furnish him 
supplies and materials and to pay 
for any shut-down time caused by its 
failure to do so, failure to pay for 
such shut-down time is no ground 
for abandonment of the contract, un- 
less a prior demand for such payment 
is made and-there is not enough 
money in a bank as required by the 
contract to secure such payment 
after such demand. Pen O Tex Oil, 
etc.) Co. Vv. Hairchild, (Tex, Civ. At) 
252 SW 847. ; 

Ga seen -O'. Dex Ol) Co. 
Fairchild, supra. 

{a] Thus, where a contract for 
drilling an. oil and gas well is 
breached by failure to pay amounts 
due as work progressed and for that 
reason the work is abandoned as pro- 


etc., Vv. 


enumerated in the latter, which, to} vided by the contract, the contractor 
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unless, if such provision is not in the contract, it is 
pleaded and proved that it was omitted therefrom 
by mistake.? Except where the suit is for stipulated 
damages, as provided for in the contract,*® the meas- 
ure of the contractor’s damages for such prevention 
or delay is determined from the facts of each par- 
ticular case, and is generally such damages only as 
will compensate him for the loss he has sustained ;® 
and cannot include remote or speculative damages.’° 
If the contractor waives damages for the unfinished 
part of the work, under a well drilling contract, 
and sues for the finished part, the measure of dam- 
ages is the price per foot fixed by the contract." 
Where the original contract is modified by a sup- 
plemental agreement, under which all differences 


is entitled to recover for the loss of 
profits clearly proved. Pen O Tex 
Gil, ete., Co. v. Fairchild, (Tex. Civ. 
A.) 252 SW 847. 

7. Pen O Tex Oil, etc., Co. v. Fair- 
child, supra. 

[a] Thus, where a drilling con- 
tract provided that defendant should 
deposit an agreed sum of money to 
Secure the payment of expenditures 
by plaintiff in drilling the well, but 
stipulated no definite time for such 
deposit, nor that the deposits should 
all be made at one time, plaintiff 
could not recover damages for breach 
of contract where he abandoned the 
contract because the entire deposit 
was not made, without pleading that 
by mutual mistake the _ contract 
omitted to provide that failure to 
make the deposit should be ground 
for abandonment. Pen O Tex Oil, 
ete, Co, v.,Pairchild, (Tex. Ciy. A.) 
252 SW 847. 

g. Security Banking, etc., Co. v. 
Flanagan, (Tex. Civ. A.) 241 SW 
702, 

9.. Worthington v. Gwin, 119 Ala. 
44, 24 S 739, 48 LRA 382; Cadillac 
Oil, etc., Co. v. Lovelace, 198 Ky. 267, 
248 SW 883; Holiday Oil Co. v. Smith, 
100, Okla 172.) 228 P 475; Raven, Red 
Ash Coal Co. v. Herron, 114 Va. 103, 
75 SE 752. 

‘[a] Elements of damages. — (1) 
The damages for the breach of a 
contract by which plaintiff was to 
mine a certain body of ore at a fixed 
price per ton, where,its full perform- 
ance was prevented by defendant 
without fault on plaintiff's part, may 
consist of one or the other of two 
items: First, the profits that would 
have been realized by a full perform- 
ance; and second, if there would have 
been no profits, or if the proofs fail 
to show what would have been the 
amount, the reasonable expenditures 
made for tools, fixtures, etc., and the 
loss of time, less the value of the 
material on hand; and while both 
profits and necessary expenditures in 
preparation for carrying out the con- 
tract are not recoverable, since the 
profits include in their calculation 
the expenditures, less the value of 
material on hand, still both may be 
included and claimed in the com- 
plaint, and defendant may protect 
himself by a request for appropriate 
charges to the jury. Worthington v. 
Gwin, 119 Ala. 44, 24 S 739, 43 LRA 
882. (2) Damages for breach of 
an oil and gas drilling contract would 
include necessary expenses in moving 
plaintiff's rig and oil-drilling machin- 
ery to location and in drilling until 
interruption, and a reasonable com- 
pensation for loss of time in remain- 
ing on the premises at defendant’s 
request. Letcher v. Maloney, 70 Okl, 
65, 172 P 972. 

fb] Judgment held not excessive. 
—In an action for breach of a con- 
tract employing plaintiff to drill wells 
on defendant’s lease, evidence that 
the work already done by plaintiff 
amounted to almost as much as the 
unpaid balance owed by plaintiff to 
defendant on the drilling machine, 
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and that, if plaintiff had been allowed 
to complete the contract, he would 
have earned a_ profit of nearly 
twelve hundred dollars shows that a 
judgement for plaintiff for nine hun- 
dred and five dollars was not exces- 
sive. Cadillac Oil, etc., Co. v. Love- 


Jace, 198 Ky. 267, 248 SW 883. 


Damages generally see Damages 
ime O» SLD tooo 

10. Robinson v. Risnin, 33 Cal. A. 
536, 165 P 979; New Domain Oil, etc., 
Co. v. Feeley, 107 SW 1185, 32 KyL 
118t Upham Gas Co. iv. PAgney, 
(Tex. Civ. A.) 270 SW 1081. 

[al Profits to be earned from 
digging an oil well (1) are not too 
remote and speculative to be a basis 
for damages for being prevented 
from comovleting the work. Robin- 
son vel Rispin, 3" Cally Ay 526, L65er 
979. (2) But where by well drilling 
contract defendant agreed to furnish 
gas to contractor for fuel, but re- 
served right to stop drilling at any 
depth desired, and defendant did dis- 
continue operations at a depth less 
than agreed depth, profits that con- 
tractor would have earned by drill- 
ing to agreed depth which it could 
have done, but for defendant’s fail- 
ure to furnish fuel, are not recover- 
able in the absence of a showing that 
the contractor would have been per- 
mitted to drill to the agreed depth if 
there had been no shortage of fuel. 
Upham Gas Co. v. Agnew, (Tex. Civ. 
A.) 270 SW 1081. 

{b] Under indefinite contract.—A 
contract to drill oil and gas wells, 
which provides that plenty of work 
will be furnished the contractors for 
“three strings of tools,’ but does not 
specify the number of wells, nor the 
price to be paid, nor the time within 
which the wells are to be completed, 
is too indefinite to be the basis for a 
recovery of the profits which the 
contractors might have made in 
drilling the wells, had they not been 
prevented by the other varty from 
proceeding with the work, New 
Domain Oil, ete., Co. v. Feeley, 107 
SW. 1185, 32 Kyl 1181, 

11. Marland Refining Co. v. Duni- 
gan, 104 Okl1.,194, 230 P 869. 

12. Hunt v. Woods, 168 Ark. 407, 
270 SW_505. 

13. Hunt v. Woods, supra. 


14. Collier v. Monger, 75 Kan. 550, 
89 P 1011; Latshaw v. Stoddard, 
CNOA) POAT SW ti oiior eubel Wal Ore Rene 
Limburg, 62 Pa. Super. 132; Lank- 
ford v. Jetter Drilling Co., (Tex. 
Civ. “A.) = 251 (SW 5875) Weimer “vy. 
Prince, (Tex. Civ. A.) 246 SW 666. 

{a] TlUustrations.— (1) Under a 


contract to drill an oil and gas well 
and to go to the Mississippi lime- 
stone unless a good quantity of oil 
or gas is struck, or otherwise at the 
option of the employer, the contrac- 
tor agreeing to do the drilling in a 
good and workmanlike manner, and 
the employer agreeing to give one 
dollar ver foot for the drilling,»® the 
contractor is entitled to the contract 
price for drilling the well when he 
reaches the Mississippi limestone, if 
the work is done in a good and work- 
manlike manner, Collier v. Monger, 
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under the first contract are adjusted and the owner 
takes over the drilling equipment for the purpose 
of drilling himself, to the extent that such contracts 
are inconsistent, performance under the first con- 
tract is waived,!? ard the contractor is not entitled 
to damages for delay in such performance.'? 

[§ 762] (b) Right to Compensation. If the con- 
tractor renders services or performs work in sub- 
stantial compliance with the conditions of the con- 
tract, he is entitled to be paid therefor in accordance 
with the terms of the contract,14 the amount and 
time and manner of payment of the contractor’s 
compensation or share of the profits depending on 
the terms of the contract in connection with the ex- 
tent of his performance;?® and this rule applies 


15, San oDU woo] &. LOTT B.Cop meinetne 
absence of pleading or proof, in an 
action for the contract price of 
drilling an oil well, that defendant 
repudiated the contract and notified 
plaintiffs thereof before they drilled’ 
the well, they may recover the con- 
tract price, and not merely the 
profits they would have lost if they 
had not drilled the well. Weimer vy. 
Prince, (lex, @Ciys Aj 246—S Wes6ee. 

[b] Persons liable.k— Where a 
company owning an oil lease con- 
tracts with another company to drill 
and operate a well for a share of 
the oil, the latter is a sublessee or 
an independent contractor, and for a 
debt due for work done for and ma- 


terial furnished to the latter the 
former would not be personally 
liable. Burk Burnett-Mann Oil Co. 
oe (Tex) Ciys A.) 240 1S Ww 
15. Ark.—Western Fuel Co. vy. 
Fuller, 118 SW 1021. 
Cal.—California Well Drilling Co. 
v. California Midway Oil Co., 178 


Cal, 337, 177 P\ 849; Ward v. East- 
wood: 3 can WAS 437, 860P 742. 
OlO—— No: 5) Minw iCosvya Br 
Colo. 293. pees 
Tll.—Lambert v. Fuller, 88 Ill. 260. 
eee ae BS ihe SS 113 Kan: 
ae 294; Collier v. Monger, 84 
Kan. 107, 113 P 385. 
Coe ee v. Got ee ee 
illing, ete., Os 2 SW 854, 
KyL 5838. et 


Mo.—Empire Zine Co. v. F 

75 Mo. A, 524. eee 
ont.—Yank v. Bordeaux, 23 Mont. 

ans 58 Rit 42, 75 AmSR 522. ark 
a.—Stage v. Hamilton, 275 . 

347, 119 A 466. ata 

Tex.—Brodage v. Greenwood, (Civ. , 
A.) 261 SW 453; Empire Gas, etc., Co. 
v. Couch, (Civ. A.) 226 SW 1103. 

B. C.—Olsen vy. Canadian Klondyke 
Min. Co.,Ltd, 24 Bie) alt Tea pon, 
LR 529, [1917] 2 WestWkly 640 [aft 
(Yukon T.) 34 WestLR 9531. 

{a] Basis of compensation.—(1) 
Under a contract to mine ore at so 
much per ton for ore denosited in 
the chutes ready for hoisting, a 
provision that payment should be 
made on the tenth of the month for 
the ore hoisted the preceding month, 
the quantity of which was to be as- 
certained from the number of tons 
hoisted, does not preclude the con- 
tractor from recovering for ore 
which was mined: and placed in the 
chutes but which the mine owner 
failed to hoist because of the rise of 
water in the mine by reason of un- 
usual rains, the contractor not having 
assumed any risk as to the keeping 
of water out of the mine. Ward vy. 
Eastwood, (Cal. A.) 86 P 742. (2) 
Where a contract for drilling coal 
land stipulates for the payment of 
a certain price per foot up to a given 
depth if coal is not reached before 
that depth, and for the payment of 
the same price if it is necessary to 
go to a greater depth, the contrac- 
tor’s right to recover is not depend- 
ent on his striking coal, where pay- 
ments for work done have been made 
as though striking coal was not a 


pune atial aviary eke ASS eis ae ee ee ee 
“ Wor later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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to the right to extra compensation for extra work, 
where there is either an express or an implied con- 
If drilling operations are 
suspended at the request of the owner, the con- 
tractor is entitled to fair compensation for the 
length of time his drilling rig is idle at a well.1* 
But where the contract for drilling is an entire one, 
if the contractor breaches the contract, he cannot 


tract for such work.1¢ 


recover for work done,'® unless 
waived the breach.1® 
As dependent on production. 


condition precedent. Western Fuel 
Co, v. Fuller, (Ark.) 113 SW 1021. 

{b] Drilling in.—A contract for 
drilling an oil well, which provides 
for payment for drilling at a stated 
price per foot to where the casing 
might be set, and that when the 
casing is set the contract shall be 
deemed completed, but also provides 
compensation for drilling in with a 
rotary at stipulated prices per day, 
when construed as a whole authorizes 
compensation at the stipulated daily 
rate for drilling in after the casing 
is set, since “drilling in” means drill- 
ing after the casing has been set, and 
that provision is not nullified by the 
provision relating to the completion 
of the well. Smith v. Wilcox Oil 
Co., (Tex. Civ. A.) 253 SW 641. 

{c] Time of payment.—A contract 
that one party shall drill a certain 
number of wells, and, if gas is found 
in any or all of them in paying 
quantities, the other party shall own 
and possess such well or wells by 
paying the cost of drilling, implies 
that a payment is due wherever a 
paying well has been drilled. Bailey 
v. Fredonia Gas Co., 82 Kan. 746, 


109° P41 tk. 
_ {d] Title to ore mines.— (1) 
Where a company owning mining 


lands divided into lots permitted 
mining thereon by persons who sub- 
scribed to mining rules adopted by it 
pursuant to statute, and these rules 
provided that the company should 
pay the miners resnectively eighty 
per cent of the market value of the 
ore mined by each, and that no inter- 
est in the lands or the ores so mined 
should be acauired by the miners, 
the latter ceuld not, in lieu of the 
eighty per cent in money, maintain 
replevin for eighty per cent of the 
ores mined by them. Empire Zinc 
Co. v. Freeman, 75 Mo. A. 524. (2) 
Miner’s lien for compensation see in- 
fra § 845. : 
16. Texas Granite Oil Co. v. Wil- 
liams, 199 Ky. 146, 250 SW 818; 
Cadillac Oil, ete, Co. v. Lovelace, 
198 Ky. 267, 248 SW 8838; Smith v. 
Wilcox Oil Co., (Tex. Civ. A.) 253 


SW 641. ; 
[a] QDlustration.—Where a drill- 
ing contract provided for payment 


of certain sums for each foot drilled, 
and provided further that, should the 
formations in drilling show oil or 
gas in any sand, the contractor 
agreed to shut down and _ notify 
owner, “who shall give instructions 
about drilling into said formation 
and during which period of time of 
testing, cleaning or swabbing the 
well or pulling the casing or under- 
reaming, or in ahy other such diver- 
sion from drilling caused by party 
of the first part [owner], is to pay 
to party of the second part [con- 
tractor] one hundred dollars per 
day,” the contractor is entitled to 
compensation for services in under- 
reaming only when requested by the 
owner. Eldora Oil Co. vy. Thomp- 
son, (Tex. Commn. A.) 244 SW 50d 
[rev (Civ. A.) 230 SW 738]. 

[b] Need not perform extra work 


In construing con- 
- tracts for the drilling of oil or gas wells the courts 
are not disposed to imply warranties as to the 
production or the quantity or quality of the oil 
or gas, since such matter is not within the driller’s 
power to control;?° and unless the contract by ex- 
press terms or clear implication makes payment of 
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the owner has 
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his compensation dependent upon his securing pro- 
duction, the driller is entitled to his pay when he 
has drilled the well to the depth required by the 
contract,?! provided, where oil or gas is encoun- 
tered in the drilling, he has taken proper action: 
to make the well productive.”® 
to protect the oil sand is due to the owner’s in- 
structions, such failure is no defense to the driller’s 
right to the contract price for drilling.** 


But if the failure 


Such in- 


structions, however, will not excuse the driller for 


ing such sand.?# 
Action. 


without extra compensation.—In a 
contract for drilling an oil well and 
providing that the contractor would 
allow the other party one day free 
time for the purpose of shooting or 
pulling the well, the “shooting” of 
the well refers to the shooting at or 
near completion.. or when the oil 
sand has been reached, to increase 
the flow of oil, and “pulling” is the 
withdrawing from the well of the 
casing placed therein after it has 
been demonstrated that the well is 
a nonproducer, so that the contract 
does not reauire the contractor to 
withdraw and repair or replace de- 
fective casing without extra com- 
pensation therefor. Texas Granite 
Oil Co. v. Williams, 199 Ky. 146, 250 
SW 818. 

{c] What not included in extra 
work.—A provision in a contract to 
drill wells, requiring the driller to do 
extra services at the rate of twenty- 
five dollars a day, such as pulling 
drills, cleaning wells, etc., does not 
require the driller to drill out a well 
which had been previously com- 
pleted and plugged, which was work 
of a character ordinarily not re- 
quired in carrying out a contract of 
that kind, and which there was evi- 
dence to show was not included in 


that provision. Cadillac Oil, ete., 
Co. v. Lovelace, 198 Ky. 267, 248 
SW 883. 

17. Shanks vy. Giese Oil, ete., Co., 


116 Kan.’ 625, 227 P 251. 

18. Lamont Gas, etc., Co. v. Doop, 
39 Okl. 427, 135 P 392. 

19. Pagenkopf v. Phelps, (Tex. 
Civ. A.) 253 SW 619. 


20. Pagenkopf v. Phelps, supra. 
21. Pagenkopt v. Phelps, supra. 
22. Pagenkopf v. Phelps, supra. 
23. Pagenkopf v. Phelps, supra. 
24 Pagenkopf v. Phelps, supra. 
fa] Thus instructions to drill 
through certain oil sand reached, 


and to make the well deeper will not 
excuse the driller from the conse- 
quences of not having taken proper 
precautions, before reaching the 
same, for the setting of the casing, 
in the event it should be desired to 
bring in-a well on such sand, Pa- 
genkopf v. Phelps, (Tex. Civ. A.) 
253 SW 619. 

25. Cal.—California Well Drilling 
Co. v. California Midway Oil Co., 178 
(OF: 1 ie 3 yum iy Gi Saat ok So 

Ind.—A. J, Yawger Co. 
45 Ind. A. 659, 91 NE 568. 

Kan.—Ball v. Red Square Oil, etc., 
Co., 113 Kan. 763, 216 P 422; Bailey 
v. Fredonia Gas Co., 82 Kan. 746, 
OOP 4 tT. 


Ve) SBUctz; 


Ky.—Phelps v. Horner, 199 Ky. 
589, 251 SW 666; Texas Granite Oil 
Co. v. Williams, 199 Ky. 146, 250 
SW 818. 


Mont.—Stewart v. Arrow Creek 
Dev. Co., 66 Mont. 238, 212 P 1107. 
Nev.—Richardson y. National Ore 


Purchasing, etc., Co., 34 Nev. 455, 
124 P 779. 
Okl.— McLaughlin v. Lagers, 99 


Ok]. -155,:225-P 920; Sticelber v. Had- 
(Civ. 


‘dock, 91 Okl. 37, 215 P 603. 


Tex.—Pagenkopf v. Phelps, 


not having taken proper precautions before reach- 


If the owner fails or refuses to pay 
in the time and manner stipulated, the contractor 
may sue for the amount due and payable to him 
under the contract.”5 

[§. 763] (2) By Owner or Operator. 


If the con- 


A.) 253 SW 619; Osceola Oil Co. v. 
Stewart Drilling Co., (Civ. A.) 246 


SW 698 [rev on other grounds 
(Commn. A.) 258 SW 8061. ; 
Utah.—Bentley v. Brossard, 32 


Utah 396, 94 P 736. 

fa] Abandonment and suit.—(1) 
Where, under the contract. a pay- 
ment is due whenever a paying well 
has been drilled, but the party liable 
therefor refuses to make the pay- 
ment, contending that nothing need 
be paid until all the wells are com- 
pleted, the party entitled to receive 
the payment may abandon further 
work and sue for the amount already 
done. Bailey v. Fredonia Gas Co., 
82 Kan. 746, 109 P 411. (2) Where 
a leak in the casing of an oil well 
prevented the completion of the well 
to the depth agreed upon until the 
casing was replaced or repaired, and 
the lessee refused to pay the con- 
tractor for the replacing or repair 
of the casing at the price fixed by 
the contract for extra work, the con- 
tractor was justified in refusing to 
proceed further with the contract 
and could recover the contract price 
for the depth to which he had already 
drilled. Texas Granite Oil Co. v. 
Williams, 199 Ky. 146, 250 SW 818. 

[b] Complaint or petition.—(1) 
Where in an action against an oil 
and gas company for amount alleged 
to be due plaintiff for drilling a well, 
the petition alleges that plaintiff 
began drilling and developing ' the 
lease at the request of the owner, 
and continued it after the purchase 
by defendant shortly thereafter, and 
that defendant was indebted to him 
on account thereof in a stipulated 
sum for part of which he had given 
two notes, it is sufficient even though 
it omits to state specifically that .the 
work sued for was done under a con- 
tract with defendant, and fails to 
specify the number of feet drilled. 
Ball v. Red Square Oil,-ete., Co.. 113 
Kan. 763, 216 P 422. (2) A. petition, 
alleging that the account was due 
for drilling an oil well and that de- 
fendant was due certain proportional 
assessments, and referring to at- 
tached exhibit containing itemized 
account, is not subject to a general 
demurrer 4s not clearly and definitely 
setting out a cause of action; how 
and why the assessments were made 
may be discovered by a_ special €x- 
ception to petition. Ferguson v. 
Rhoades Drilling Co., (Tex. Civ. A:) 
271 SW 155. (3) An amended pe- 
tition, in an action to recover for 
drilling against one not a party to a 
written contract, is held not to set 
forth facts as to mutual mistake 
sufficient to constitute a cause of 
action against defendant, especially 
where it did not ask reformation. 
Glenn v. Hollingsworth, 206 Ky. 392, 
267 SW 216. 

[ec] Burden of proof.—In an ac- 
tion to recover a balance due on a 
contract to drill an oil well to a 
particular depth, unless paying sand 
was found at a lesser depth, the de- 
nial of an instruction that the bur- 
den was on plaintiff to show that it 
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tractor fails to pertorm the contract in the time 
and manner prescribed without a sufficient excuse 
for his breach,?* or without a waiver thereof,’’ the 
owner or operator may sue to enforce a forfeiture 
or cancellation of the contract,?® and recover back 
the money he has paid thereunder;”® or if money 
has been deposited to secure performance, he may 
Where, however, the 
parties have by consent postponed the time for 
performance from time to time, the rights of the 


sue to recover such money.*° 
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given.*+ Under 


contractor cannot thereafter be forfeited for future 


had not passed through oil-bearing 
sand in order to secure payment for 
drilling the entire depth is not error. 
Osceola Oil Co. v. Stewart Drilling 
Co., (Tex. Commn. A.) 258 SW 806 
[rev (Civ. A.) 246 SW 698]. 

{[d] Admissibility of evidence.— 
(1) In a @rilling company’s action 
against an oil company for a _ bal- 
ance due under a contract to drill to 
a depth of two thousand feet unless 
oil or gas in paying quantities was 
found at a lesser depth, wherein de- 
fendant claims that plaintiff had 
drilled through oil-bearing sand in 
‘order to be paid for drilling the full 
two thousand feet, a statement im- 
puted to plaintiff's driller that he 
did not know whether plaintiff’s 
superintendent was ‘“‘crooked or not’ 
is inadmissible, except for the pur- 
pose of impeaching the credibility of 
the witness. Osceola Oil Co. v. 
Stewart Drilling Co., (Tex. Civ. A.) 
246 SW 698 [rev on other grounds 
(Commn. A.) 258 SW 806]. (2) In 
such action for a balance due under 
a contract to drill a well for an oil 
company, wherein defendants con- 
tended plaintiff had drilled through 
oil-bearing sand without sufficiently 
testing it, evidence offéred by de- 
fendants that the son of one of them 
intended to drill an oil well on a lease 
owned by him Situated near defend- 
ants’ lease is wholly immaterial and 
irrelevant. Osceola Oil Co. v. Stew- 
art Drilling Co., (Tex. Civ. A.) 246 
SW 698. 

{e] Evidence held sufficient: (1) 
To sustain verdict for drilling well 
and for extra work in bailing it out. 
Phelps v. Horner, 199. Ky; 589, 251 


SW 666. (2) To support. special 
findings of jury and verdict for 
‘plaintiff, in an action for contract 


price for drilling well and for being 
prevented from drilling two others 
according to contract. Smith vy. 
Boyde, 117 Kan. 619, 232 P 870. 

[f] Evidence held insufiicient.— 
(1) In an action for price of drilling 
oil wells, to justify finding of ac- 
ceptance of well by defendant. Cali- 
fornia Well Drilling Co. v. Califor- 
nia Midway Oil Co., 178 Cal. 337, 177 
P 849. (2) To justify finding well 
was drilled into producing sand as 
required by contract. California 
Well Drilling Co. vy. California Mid- 
way Oil Co., supra. (3) In an action 
by a well driller against a lessee for 
the agreed price for drilling the well, 
evidence that after plaintiff ceased 
drilling others drilled deeper and 
found a greater quantity of oil is 
insufficient alone to require submis- 
sion to the jury of an issue, re- 
quested by defendant whether plain- 
tiff had drilled the well in a work- 


manlike manner. Banner Oil, etc., 
Con ve. Gordon; i@lex, Civ. A.) 235 
Sw 945. 

[fg] Peremptory instruction.—In a 


suit to recover the contract price for 
drilling an oil well, the contract pro- 
viding that plaintiffs were to case 
the well and furnish two five hun- 
dred-barrel tanks, defendants are not 
entitled to a peremptory instruction 
on the ground that ‘the well was not 
eased, nor both tanks’ furnished, 
where such requirements had been 
waived by agreement at the time 
plaintiffs stopped drilling. Pagen- 
KODE We helps, (Chex CiveeeA.)) 203 
SW 619. 

[h] Amount of recovery.—In an 


-ence of skilled geologists,” 


action for a balance due under a 
contract to drill a well providing for 
a charge of one hundred and fifty 
dollars per day for testing and ream- 
ing the well, recovery cannot be al- 
lowed at such rate for the time the 
drilling was shut down in addition 
to the time consumed in reaming 


and testing. Osceola Oil Co. v. Stew- 
art Drilling Co., (Tex. Civ. A.) 246 
SW 698. 

[i] For services of geologist: 


verdict.—A verdict for plaintiffs in 
an action to recover for professional 
services of geologists cannot be said 
to be against the court’s instruction 
concerning the obligation of defend- 
ant to accept work not done by 
plaintiff but hired done by others 
for him, when the instruction itself 
clearly states “defendant was not 
bound to accept the work of subordi- 
nates except in so far as said work 
or some part thereof may not have 
required the knowledge and experi- 
particu- 
larly in view of testimony that plain- 
tiff was on the ground for several 
days assisting and advising, the ver- 
dict being but a reflection of the 
jury’s estimate of all the facts. 
Stewart v. Arrow Creek Dev. Co., 66 
Mont. 238, 212 P 1107. 


26. See supra § 760. 

27. See supra § 760. 

28. Matthews v. Johnson, 107 
Kan. 164, 190 P 609; Winnett Pac. 
Oil Co. v. Wilson, (Mont.) 239 P 
1040; Knupp v. Bright, 186 Pa. 181, 
40 A 414. 

[a] Pleading and proof.—An alle- 


gation of the complaint, in a suit to 
cancel oil well-drilling contract, that 
defendant driller failed to present 
lien waivers, as required thereby, is 
without merit, where plaintiff dic 
not claim that any liens were filed 
by laborers employed by defendant 
or materialmen from whom he pro- 


cured supplies, plaintiff's manager 
testified that he refused payment 
because of defendant’s failure to 


shut off water as required by con- 
tract, and defendant testified that he 
did present lien waivers. Winnett 
Pac. Oil Co. v. Wilson, (Mont.) 239 
P 1040. 

[b] Burden of proof.—In an ac- 
tion to cancel a contract to drill an 
oil well, on the ground that defend- 
ant driller failed to shut off first 
water encountered with twenty-inch 
casing through sandstone formation, 
the burden is on plaintiff to show 
such failure. Winnett Pac. Oil Co. v. 
Wilson, (Mont.) 2389 P 1040. 

Forfeiture of Vreriiar generally 
see Contracts §§ 642-647. 

29. Empire Milling, ete, C 
Romans Mill, ete Cor el3t 
339 


[a] Tlustration.—Where A pays 
money to B under a contract by 
which B agrees to develop A’s mine, 
which adjoins B’s, and B expends 
the money in cutting drifts, inclines, 
etc., which either tend to develop 
his own mine or to aid him in its 
operation, A may recover the money 
back. Empire. Mill} sete, Co. v. 
Apne Mill, .etc.;, Coy 138l) Med} 

30. Morton 
SLO, 219 oe. 

[a] Sufficiency of evidence.—In 
an action to recover money deposited 
in a bank to secure the performance 
of a contract to drill an oil and gas 


Oem VE 
Fed. 


v. Brinks, 114 Kan. 
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delay without a demand for performance and a 
reasonable opportunity to perform first having been 


some contracts, under.certain con- 


tingencies, the owner may take possession of the 
well upon the contractor’s failure to carry out the 
terms of the contract.®? 

Recovery of damages. Upon a breach by the con- 
tractor, the owner or operator, if he so elects, may 
allow the contract to stand, and maintain an action 
for damages for the breach,** or recover damages 


well, wherein the evidence shows 
the contract was obtained by the 
false and fraudulent representations 
of plaintiffs, but that defendants, 
after the discovery of the fraud, 
wrote a letter showing the intention 
to be bound by the contract, judg- 
ment should be rendered for plaintiff. 
Morton v. Brinks, 114 Kan. 319, 219 


Pree 
» $31. Daly v. Long, 290 Fed. 187. 
32. Lehigh Zinc, etc., Co. v. Trot- 


ter, 43 N. J. Eq. 185, 7 A 650, 10 A 


607; Hammond v. Decker, 46 Tex. 
Civ. A. 232, 102 SW 453. 
[a] Illustration. — A contract, | 


whereby plaintiff was to bore an oil 
well for defendant, provided that in 
the event that plaintiff should have 
expended the amount received by 
him from defendant in drilling the 
well, and the required depth had not 
been reached, plaintiff should not be 
obligated to spend any more money, 
and that it should be optional with 
defendant whether he should continue 
the drilling or abandon the same, and 
that if the well should be taken 
over by defendant, and the drilling 
continued, defendant should not be 
required to pay any more than the 
actual cost and have free use of 
plaintiff’s drilling outfit. The con- 
tract meant that, if the well was 
taken over by defendant on the con- 
tingency referred to, and any fur- 
ther boring was done, it should be 
done by plaintiff, with no charge for 
the use of his machinery and did not 
give defendant the right to take 
possession of plaintiff’s outfit and 
continue the drilling. Hammond vy. 
pecker: 46 Tex. Civ, A. (232, 102, SW 
[b] Failure to deliver stipulated 
quantity of ore.—A contract whereby 
the owner of a leasehold in a vein 
of ore undertakes to deliver to the 
company a certain number of tons of 
ore per month, and upon failure for 
a fixed period during the contract 
term to deliver that quantity the 
company might take possession of 
the mine, machinery, ete., and take 
the required amount of ore until the 
inability of the owner to supply the 
ore under the contract should be re- 
moved, gives the company the right 
to possession of the mine and to work 
the same if the owner for any reason 
should fail to deliver the contract 
amount for the period specified, and 
gives the owner the right to a re- 
delivery of the possession when his 
inability to furnish the ore has been 
removed, and a court of equity may 
decree possession, but will not make 
a decree upon the right of posses- 
sion where the right depends upon a 
legal question, unless there are spe- 
cial circumstances laying the founda- 
tion for equitable interposition. Le- 
high Zine, etc., Co. v. Trotter, 43 N. 
Jin NOs USds) MOM AMCOT Lattin? 2 sNews: 
Eq. 254, 7 A 650]. 
33. U. S.—Sanzenbacher v. How- 
ard-Clay Oil Co., 283 Fed. 13. 
Ala.—Pratt Cons. Coal Co. v. Short, 
191 Ala. 378, 68 S 63. 
Ky.—Sagamore Coal Co. v. Clark, 
109 SW 349, 33 Kyl 134. 
Okl.—North Healdton Oil, ete., Co. 
v. Skelley, 59 OKl. 128, 158 P 1180. 
Pa.—Knupp v. Bright, 186 Pa. 181, 
40 A 414. 
Tex.—Merritt v. Gray, (Civ. A.) 242 
SW 539; Covington Oil Co. v. Jones, 
(Civ. A.) 244 SW 287; Ranger Cisco 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§§ 763-764} 


by way of counterclaim.’ The measure of damages 
for the breach of an oil or gas well-drilling con- 
tract is generally the expenditure under the con- 
tract plus the amount necessary to complete the 
well,*> less the amount, if any, due for work already 
done,®¢ and less the value of equipment furnished 
It also includes such loss as 
actually resulted from that character of losses which 
could have been fairly foreseen by the parties,°* 
and therefore includes the lost leasing value of the 


under the contract.%* 


lands reserved by the owner.*® 


Accounting. If under the terms of the contract 
the contractor is to operate the mine for a stated 
compensation and a share of the profits, in case of 
a dispute as to amounts due, the owner may sue 


for an accounting.*° 


[§ 764] F. Contract to Procure Title. 


Oil Co. v. Consolidated Oil Co., (Civ. 
A.) 239 SW 648. 

{a] Evidence held sufficient: (1) 
To take the case to the jury, in an 
action for the breach of a coal mining 
contract (Sagamore Coal Co. v. Clark, 
109 SW 349, 33 KyL 134), (2) or to 
show that it was the intention of the 
parties that the contract should be 
superseded by a subsequent contract 
between them as to the same matter 
(Proctor Coal Co. v. Strunk, 123 Ky. 
520, 96 SW 603, 29 KyL 995). (3) 
To sustain a verdict for plaintiff, in 
an action for the breach of an oil 
and gas well drilling contract. Liv- 
jinegston v. Brown, 100 Okl. 17, 227 
P 124, (4) To show that the land 
reserved by plaintiff would have had 
a, market value for oil leasing pur- 
poses if the well had been drilled, 
which it did not have after defend- 
ants breached their contract to drill 
the well, in an action on a bond to 
secure performance of a contract to 
drill an oil well. Sanzenbacher vy. 
Howard-Clay Oil Co., 283 Fed. 13. 

[b] Evidence held insufficient, in 
an action for breach of a contract to 
drill a test oil well to such depth as 
was reasonably necessary in the 
driller’s judgment to demonstrate 
whether oil or gas could be produced 
on the premises, to show as a matter 
of law that the abandonment of the 
well was not made in good faith exer- 
cised in the driller’s judgment, al- 
though the driller intended to drill 
deeper before a drill stem, which 
had broken off in the well, prevented 
further drilling. Gibson v. Texas 
Co., (Tex. Civ. A.) 239 SW 671. 

[cl Question of law and fact.— 
(1) It is ordinarily a question of fact 
to be determined by the jury in each 
particular case whether the driller, 
acting in good faith, exercised rea- 
sonable judgment under all the con- 
ditions and circumstances in conclud- 
ing that the premises were not ‘pro- 
ductive of oil or gas as a result of 
the test made, so that it was not 
error to refuse to direct a verdict 
for vlaintiff in an action for breach 
of the contract to drill, where there 
was evidence to sustain a finding. 
Gibson v. Texas Co., (Tex. Civ. A.) 
239) SW 16710" "(2)" Ina suit’ for va 
breach of contract to drill an oil well, 
where there is positive evidence pro 
and con as to the interpretation the 
parties put on the contract as to the 
depth to be drilled to secure oil in 
paying quantities, a refusal of a per- 
emptory instruction for defendant is 
not error. Ranger Cisco Oil Co. v. 
Consolidated Oil Co., (Tex. Civ. A.) 
239 SW 648. : 


34. Lamont Gas, etc., Co. v. Doop, 
39. Ok]: 427, 135 P ‘392. 
[a] Thus, where a person con- 


tracts to drill oil wells, and refuses 
to carry eut his contract, the owner 
may recover his damages by way of 
counterclaim, regardless of whether 
the charges made by the driller for 
his work, and for which he sues, were 
“fraudulent, wicked, wrongful, and 
were not made in good faith.” La- 
mont Gas, etc., Co. v. Doop, 39 Okl. 
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are sometimes entered into whereby one party en- 
gages to procure, for the other party, the title to or 
interest in mining property, the rights and liabili- 
ties of the parties thereunder depending upon the 
terms of the particular contract;*+ and under some 
of which the party procuring the contract for title 
or interest is entitled to an extra bonus upon the 
happening of certain contingencies.*? 
person furnishes the money for the purchase of oil 
or other mining land under an agreement with 


Where one 


others that, after he is repaid from sales, leases, 


or otherwise, the land is to be owned by all parties 
in certain proportions, title vests in all as joint 
owners upon such repayment.*? 
tract the one furnishing the money is entitled to 


Under such a con- 


repayment within a reasonable time, and is not re- 


Contracts 


427, 135 P 392. 

35. Sanzenbacher v. Howard-Clay 
Oil Co., 283 Fed. 13; North Healdton 
Oil, ete., Co. v. Skelley, 59 Okl. 128, 
158 P 1180; Merritt v. Gray, (Tex. 
Civ. A.) 262 SW 539. 

[a] For failure to sink a well to 
the contracted depth, the measure of 
damages is the amount necessary to 
sink it to that depth from the depth 
where the contractor stopped. Cov- 
ington Oil Co. v. Jones, (Tex. Civ. A.) 
244 SW 287. 

26. North Healdton Oil, etc., Co. v. 
Skelley, 59 Okl. 128, 158 P 1180. 

37. Merritt v. Gray, (Tex. Civ. A.) 
262 SW 539. 

838. Sanzenbacher v. Howard-Clay 
Oil Co., 283 Fed. 13, 

39. Sanzenbacher v. 
Oil Co., supra. 

{a] Thus, where the value of land 
for oil leasing purposes was lost by 
defendant’s breach of its contract to 
drill an oil well, plaintiff can recover 
that value as damages suffered by 
the breach, notwithstanding the pos- 
sibility of restoring the leased value 
by some one else drilling the well. 
Sanzenbacher y. Howard-Clay Oil Co., 
283 Eed. 13. 


Howard-Clay 


40. Stage v. Hamilton, 275 Pa. 347, 
119 A. 466. 
{a] Burden of proof.—(1) If a 


proceeding for an accounting by the 
owner of a coal mine against one op- 
erating it for a monthly comnpensa- 
tion and a share of the profits had 
been brought in equity or in account 
render, the defense that profits had 
accrued of which defendant claimed 
one third would have resulted in an 
interlocutory decree or judgment for 
an accounting, and on the coming 
in of the account the burden would 
have been on defendant to establish 
the validity of credits claimed by 
reason of alleged profits, and the fact 
that the action was brought in as- 
sumpsit without objection could not 
shift the burden of proof. Stage v. 
Hamilton, 275 Pa. 347,119 A 466. (2) 
Where in such action for an account- 
ing defendant admitted the account 
contained in plaintiffs’ statement of 
claim to be correct, but averred 
profits had accrued of which he 
claimed one third, plaintiff, on proof 
by oral testimony of the contract and 
the items of the account, would have 
been entitled to an instructed verdict 
unless defendant produced evidence 
to show that profits were earned, of 
what they consisted, and his propor- 
tion thereof, and it did not change 
the burden of proof that the facts 
were established by offering the 
pleadings for the purpose of showing 
admissions therein. Stage v. Ham- 
ilton, 275 Pa. 347, 119 A 466. 

Accounts) generally see Accounts 
and Accounting 1 C. J. p.588. 

41. Pacifie-Wyoming Oil Co. v. 
Carter: Oil Co.,.31 Wyo. 452, 228 P 
284 [den reh 31 Wyo. 314, 226 P 
193]; Colonial Dev. Syndicate v. 
Mitchell, 16 OntWR i83. 

42. Pacific-Wyoming Oil Co. v. 
Carter Oil Co., 31 Wyo. 452, 228 P 
284 [den reh 31 Wyo. 314, 226 P 193]. 


quired to wait indefinitely to enable the others to 


[a] Particular contract construed. 
—(1) An extra bonus, payable under 
a contract for procuring oil develop- 
ment contracts with homesteaders, 
when defendant, under appropriate 
legislation, has an opportunity to se- 
cure the right to develop and oper- 
ate lands for oil and gas mining pur- 
poses, so’ long as they should be 
found in paying quantities, means ~ 
that defendant should have an oppor- 
tunity, upon taking steps necessary 
to be taken by it, to acquire the right 
under which it might be reasonably 
enabled fully to develop and operate 
such lands for oil and gas mining 
purposes upon reasonable terms, and 
until such oil and gas in paying quan- 
tities were all extracted from the land. 
Pacific-Wyoming Oil Co. v. Carter Oil 
Co., 31 Wyo. 452, 228 P 284 [den reh 
SL EWiyOrns la 2265 2) el 9a ie) iene 
fact that a mining permit to home- 
steaders was limited in time does not 
deprive defendant of such- oppor- 
tunity, in the absence of a showing 
that such limitation was unreason- 


able. Pacific-Wyoming Oil Co. v. 
Carter “O1l' Co., 31 Wyo, 452, 209P 
284, (3) A fair and reasonable per- 


formance or fulfillment of the con- 
dition precedent to payment of bonus 
for procuring oil and development 
contracts with homesteaders, that 
right to drill on lands be obtained 
through a future act of congress, is 
sufficient. Pacific-Wyoming Oil Co. v. 
Carter Oil Co:, 31 Wyo: 314, 226 =P 
193 [reh den 31 Wyo. 452, 228 P 284]. 
(4) A remote possibility of a change 
ins Acta Coneryehebr 6255. 0 20. oun te 
fixing the term of oil leases at twenty 
years, with preferential right to re- 
new for ten-year periods on reason- 
able terms, fixed by secretary of 
interior, “unless otherwise provided 
by law at time of expiration of such 
period,” is not so essential nor of 
such pecuniary importance as to. for- 
feit the rights to an extra bonus 
agreed to be paid for procuring oil 
and gas development contracts from 
homesteaders if defendant had op- 
portunity to obtain lease for as long 
as oil and gas were found in paying 
quantities. Pacific-Wyoming Oil Co. 
v. Carter Oil Co., 31 Wyo. 314, 226 
182) ities, 

[b] Pleading.—In an action for a 
bonus agreed to be paid for procuring 
the execution of oil and gas contracts 
by homesteaders to defendant, if the 
latter obtained or had an opportunity 
to obtain a valid right to develop the 
lands, a petition stating that defend- 
ant had an opportunity to secure a 
right under Act Congr. Febr. 25, 1920 
(U. S. Comp. St. Suppl. Annot. [1923] 
§§ 4640%4,-4640% ss). instead tor 
pleading that defendant had an op- 
portunity to develop and operate 
lands for as long as oil and gas were 
found, as required by contract, is 
sufficient, the existence of opportu- 
nity depending on such act in either 
case. Pacific-Wyoming Oil Co. v.: 
Carter Oil Co., 31 Wyo. 314, 226 P 193. 

43. McGary v. Camopbell, (Tex, 
Civ. A.) 245 SW 106. 
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sell or develop the land at a profit.44 A new agree- 
ment between such parties, placing the legal title in 
one of- them in trust, and extending the’ arrangement 
for a specified period, and providing that if the one, 
furnishing the money is not repaid within such pe- 
riod the land shall’ be conveyed to him unless certain 
payments are made to extend the time, is not 
without consideration,*® especially where such per- 
son’s interest is thereby increased ;*® and where’ un- 
der such arrangement the money is not repaid‘ and 
the legal title is conveyed to the one furnishing 
the money, it is not necessary that quitclaim deeds 
be executed by the other parties to the contract,” 
and therefore if such deeds are executed it is im- 
material whether they are supported by a considera- 


44. McGary v. Campbell, supra, 

( 45. MeGary v. Campbell, supra. 
46 McGary v. Campbell, supra. 
47. McGary v. Campbell, supra. . 
43. MecGary v. Campbell, supra. 

fal Consideration . imported. — 


Where L turnished the money for 
the purchase of oil lands, under an 
agreement with plaintiff and defend- 
ants, and by a subsequent agreement 
it was provided that if he was not 
Yepaid by a certain date the lands 
should be conveyed to him and the 
interests of the other parties should 
cease, unless certain payments were 
made to extend thé contract, and the 
holder of the legal title did convey to 
L ‘and contracted to purchase from 
him an undivided interest, quitclaim 
deeds executed by plaintiff and an- 
other party giving record confirma- 
tion to what had been done with their 
knowledge and consent, conclusively 
imported a consideration. McGary v. 
Campbell, (Tex. Civ. A.) 245 SW X08. 

{b] Estoppel to deny considera- 
tion.— Where a contract between par- 
ties interested in oil lands, one of 
whom had furnished all the money 
for their purchase, provided for con- 
veyance to him unless he was repaid 
by a certain date, and defendant hold- 
ing the legal title did convey, to him 
and contracted to purchase an un- 
divided interest, and voluntarily ten- 
gered to plaintiff and another party 
nD agreement permitting them to 
arti icipate in his interest on certain 
conditions, quitclaim deeds executed 
by..thém were supported by a suffi- 
ieht consideration, and, having ac- 
cepted such’ contract, they could not 
pe heard to question the considera- 
tion. McGary v. Campbell, (Tex. Civ. 
A.) 245 SW 106. 

49. Bond for title generally see 
Vendor and Purchaser Bs Cyc.1231]. 


50. Bailey v. Bond, 77 Fed. 406, 
93 CCA 206. 
peeetran |e Tliustration. — Where defend- 


ant authorized plaintiff to procure for 
him, from certain third parties, a 
bond OF agreement to convey to him 
certain mining claims on_ specified 
terms, among which were that plain- 
tiff should have the right to go into 
possession and work the mines pend- 
ing the continuance of the bond, and 
laintiff obtained a bond which al- 
owed defendant to enter and work 
the property in such manner as the 
owners should approve, and to re- 
move only a specified quantity . of 
ore, the, proceeds of which were to be 
placed in bank to the owners’ credit, 
this was not such possession and 
right to work the mine as defendant 
had stipulated for, and he was not 
‘bound to accept the bond. Bailey v. 
Bond, 77 Fed. 406, 23 CCA 206. 

51. Randolph v. Lindsay, 158 Cal. 
727, 112 P: 300; Forrest v. O’Bryan, 
126 Towa 571, 102 NW 492; Pugh v. 
Jackson, 154 Ky. 649, 157 SW 1082 
[reh den 154 Ky. 772, 159 SW 600]. 
See generally Contracts §§ 43-480. 

{a] Requisites and validity of 
particular contract.—Where A owns 
the gas rights in a tract of land and 
B the oil rights, with the right to 
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Tlonee® 


conditions.°° 


respect of their 


Bond for title.4® 
authorizes another to procure a bond for title to 
certain mining property, upon certain conditions, 
he is not bound to accept a bond containing other 


[§ 765-775] G. Miscellaneous Contracts. 
miscellaneous contracts relating to matters arising 
out of mines and mining operations are governed 
and controlled by the general law of contracts, in 


[§§ 764-775 


Where a prospective purchaser 


Other 


requisites and validity,°t and con- 


struction and operation,®** such as in respect of the 
rights and liabilities of the parties under a contract 
of sale of the product of a mine or well,°* under 
a contract between a mining company and a smelter 


drill wells thereon, and B equips aj) quired by lessees after making the 


well which proves a gas well of great 
volume, and A, with knowledge of 
the facts, agrees to pay B the cost 
of drilling and equipping the well, 
the contract is supported by a suffi- 
cient consideration so that B can re- 
cover of A such actual cost. Pitts- 
burg Vitrified Pav., ete., Brick Co. v. 
bale Oil sCo:, AZ 9akKen17603,9 1.0 0.0 


“tin Advancing money to pay em- 
ployees.—An agreement to furnish 
the lessee of a coal mine the money 
with which to pay his employees, in 
consideration ot receiving five cents 
per ton for selling the coal, is sup- 
ported by a sufficient consideration. 
Pugh v. Jackson, 154 Ky. 649, 157 
SW 1082 [reh den 154 Ky. 172, 159 
SW 600]. 

52. Collins v. South Penn Oil Co., 
222 Pa. 345, 71 A 319; Torva Explor- 
ing Syndicate, Ltd. Vv. Kelly, [1900] 


A. C, 612. And see cases infra this 
note.. See generally Contracts §§ 481- 
592: 

{a] Construction and operation of 


particular contracts.—(1) Agreement 
for equalization of advances between 
parties. Randolph y. Lindsay, 158 
Cal. 727, 112 P 300. (2) Bond given 
by oil producer to pipe owner en- 
titling producer to proportion of price 
of oil delivered to pipe owner and 
to protect pipe owner against ad- 
verse claims against’producer. Atlas 
Oil Co. v. Standard Oil Co., 142 La. 
601, 77 S 471. (8) Loan of money to 
be used in drilling oil and gas well. 
Rush Creek Oil, etc., Co. v. King, 
80 Okl. 226, 195 P 784. ‘(4) Where 
owners of separate oil and gas leases 
contributed money to another to be 
used in drilling a test well, each to 
receive a certain interest in the lease, 
and another party contracted with 
the one who was to drill to pay one 
half the expense after deducting the 
contribution by the others, in return 
for one half interest in the lease, 
but the Owner who drilled the well 
contracted debts for lumber and coal 
used, the party who paid one half 
the expense was not liable to the 
seller for the lumber and coal fur- 
nished. A. C. Houston Lumber Co. 
v. Marshall, 109 Kan. 172, 197 P 861. 

[b] . Utilization of casing-head gas 
in connection with adjoining wells.— 
Where a contract between parties 
to a lease for utilization of casing- 
head gas. from the lease, provided 
lessor should receive from the sum 
realized the value of “one-eighth of 
all gasoline sold off the property, 
after deducting running expenses and 
wear of gasoline plant, divided pro 
rata according to the number of wells 
on adjoining farms connected on 
line,” and at the time lessees were 
operating on lands adjoining .les- 
sor’s, where they had leases. and 
operated oil wells in connection with 
pumping machinery located on les- 
sor’s land, they contemplated merely 
the farms adjacent to each other at 
the time and on which actual opera- 
tions were being conducted and did 
not include gas from other farms ac- 


contract. Tucker v. Fertig, 275 Pa. 
351, 119 A 412, 

, 53. Cal.—Coalinga Pac. Oil, etc., 
Co. Wn Associated. Oil .Coy <16 Cal. 


A. 364; JL16 Pe hto7. 

Kan.—EHly v. Wichita Natural Gas 
Co., 99 Kan. 236, 161 P 649, 100 Kan. 
441, 165 P 284. 

Mich.—Caledonia Coal Co. vy. Con- 
solidated Coal Co., 181 Mich. 431, 
148 NW 187. 

Okl.—Phillips vy. Henderson Gaso- 
line Co., 101 Okl. 277, 225 P 668. 

Pa.—Elk Natural Gas Co. v. Ridg- 
way Light, sete.) 1Co:,) 2617, sPave295, 
104 A 546; Columbia Coal Co. v. 
Miller, 78 Pa. 246. 

W. Va.—Beeson v. Drake Oil Co., 
83 W. Va. 32, 97 SE 414. 

[a] Particriar contracts con- 
strued.—(1) A contract for the sale 
of casing-head gas, which proviaed 
that the amount of gas delivered 
should be the amount passing through 
meters on the gas line of the buyer, 
was construed as vesting title to gas 
in the purchaser as it passed through 
the meter, and as entitling the pur- 
chaser to have the gas collected: and 
transported through the line of the 
seller in the usual manner without 
passing through unnecessary appara- 
tus tending to extract by-products. 
Phillips v. Henderson Gasoline Co., 
101 Okl. 277, 225 P 668. (2) When 
one purchases from the lessee in an 
oil and gas lease all the gas produced 
from a certain tract of land, such 
purchaser is not entitled to the 
profits derived from the manufacture 
of casing-head gasoline made from 
casing-head gas produced from the 
land. Smith v. Pulaski Oil Co., 88 
Okl. 47, 211 P 1047. (3) Where the 
lessee in an oil and gas lease and 
another person enter into a contract 
in writing, by the terms of which all 
gas then being produced or that may 
thereafter be produced from a certain 
tract of land is by the lessee sold 
to such person, and which contract 
provides that, whenever a well is 
drilled in and gas produced there- 
from, such person at his option may 
elect to take the gas so produced 
from the well by furnishing the nec- 
essary casing, pipe, and braden head 
to be placed in the well by the les- 
see to preserve and protect the gas, 
the lessee was not obliged to use any 
other methods or. means of segre- 
gating or separating the gas from 
the oil except those provided for in 
the contract, and, if the casing-head 
gas could not be separated from the 
oil and delivered to such person in 
the manner provided, it was not 
within the contemplation of the par- 
ties when the contract was made, 
and such person was not entitled 
thereto. Smith v. Pulaski Oil Co., 
supra. (4) Where a contract for the 
sale of gas provided that the vendor 
should sell all surplus natural gas in 
a named district, excepting such as 
desired for customers or used in drill- 
ing wells, it was not material that 
the vendor had gas from other 
sources with which it. could have 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


company for the sale of ores,°+ 


tract to advance money to the lessee or owner of: a 
A party to a contract giving him royalties 
on coal mined or an undivided interest in coal lands 
in the event the mining operations are not begun 
within a reasonable time is entitled to assert his 
rights to the land, and is chargeable with his part 
and he is not estopped 


IV. OPERATION OF MINES, 


[§ 776] A. Statutory Regulations—1. In General. 
Statutes have been enacted not only to preserve the 


mine.°5 


of ah Price of the land ;°° 


health and promote the safety of 
in, about, or in connection with, 


for the protection of the general public and the 
owners of other lands, mines, and wells.® 


ute should be complied with as 
after it goes into effect.* 
[$ 777] 2. Validity.® 


Supplied such customers, whereby 
there would have been a surplus for 
the vendee. Elk Natural Gas Co. v. 
Ridgway Light, etc., Co., 261 Pa. 295, 
104 A 546. (5) A lessee under an 
oil lease, contracting to sell to an- 
other the gas produced from oil wells 
for use in manufacturing gasoline, 
in the absence of restrictive words, is 
not debarred from using advan- 
tageous means for stimulating the 
flow of oil, even though the gas 
might thereby lose some of its gaso- 
line properties. Beeson v, Drake Oil 
Co., 83 W. Va. 32, 97 SE 414. 

[bJ Increase or reduction of price. 
—Under a contract for the output 
of a coal mine, which declares that 
the prices are based on the present 
mining rate, and shall be increased 
or reduced as said mining rate may 
advance or decline, an increase in 
the rate fixes the basis of increase 
of price which the buyer must pay, 
irrespective of other items connected 
with the cost of mining. Caledonia 
Coal Co. v. Consolidated Coal Co., 
181 Mich. 431, 148 NW 187. 

{c] Quality of gas.—A contract 
by which a distributing company 
agrees to purchase merchantable nat- 
ural gas implies conformity to the 
ordinary and reasonable standard of 
quality, and where gas offered for 
saie contains only about half as 
many British thermal units per cubic 
foot as other gas obtained by the 
‘company, it is not merchantable. Ely 
v. Wichita Natural Gas Co., 99 Kan. 
236, 161 P 649, 100 Kan, 441, 165 P 
284.. 

{d] - Evidence —(1)} In an action 
on a contract of sale of a designatea 
quantity of petroleum, a letter to 
the buyer by its repreSentative, in 
line with what the writer had com- 
municated to plaintiff and indicating 
that the contract was about com- 
pleted; is admissible as notice to the 
buyer of the near completion of the 
contract. Coalinga Pac. Oil, ‘etc., 
Co. v. Associated Oil Co., 16 Gal. A. 
361,116 P1107 (2) In an action by a 
sublessee of oil lands, on a contract 
for the sale of a designated quantity 
of oil, a letter by a representative of 
the lessor to the buyer, written after 
the sublessee had ceased to have any 
relations with the buyer under the 
contract. of sale, is inadmissible be- 
cause the dealings between the buyer 
and the lessor could not bind the sub- 
lessee. Coalinga Pac. Oil, etc., Co. v. 
Associated Oil Co., supra. 

fe] Breach of agreement.—A pur- 
chaser’s breach of an agreement to 
take all coal mined by a lessee and 
to pay all mining expenses releases 
the lessee from his covenant and au- 
thorizes the termination of the agree- 
ment. Columbia Coal Co. v. Miller, 
78 Pa. 246 


Reasonable statutory regu- 
lations of the character under consideration® have 
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or under a con- 


contract.57 


persons working 


mines,” but also | lation® apply.® 


The stat- 
soon as possible 


Co. 
CO:, 


ete:, 
etc.; 


- 54. American Smelting,’ 
v. Bunker Hill, ete., Min., 
248 Fed. 172. 

{a] Contract for sale to smelter 
ef lead ores (1) ranging from thirty 
per cent to seventy-five per cent is 
construed as not to alow the mining 
company to work its product into 
high: or low grade ore to suit con- 
venience, but to be a sale of its’aver- 


age ores (American Smelting, etc., 
Co. v. Bunker Hill,’ etc.; “Min., ‘etc., 
Co., 248 Fed. 172), (2) as’ not re- 


quiring shipment of ores to a desig- 
nated point or forbidding ~smelter 
company from diverting them to an- 
other point (American-Smelting, etc., 
Co. v. Bunker Hill, ‘etc., Min., etc., 
Co.,supra);~ (3)/ and” as not (giving 
the mining company an option to 
sell the ores to other smelters under 
certain remote contingencies, with 
counter option by smelter to meet 
terms of other companies and acquire 
ores (American Smelting, etc., Co. v. 


Bunker Hill, etce., Min., etce., Co., 
supra). 
55. Pugh v. Jackson, 154 Ky. 649, 


157 SW 1082 [reh den 154 Ky. 172, 
159 SW 600]. 

[a] Particular contract construed. 
—dOne contracting to advance to a 
lessee of a coal mine, entitled to re- 
ceive eighty-five cents per ton, the 
money necessary to enable the lessee 
to pay his employees may refuse to 
make advancements, where it is con- 
clusively shown that the mine can- 


not be operated at a profit, but he]: 


eannot justify a refusal merely on 
the ground that the mine for the first 
two weeks was operated at a loss, 
resulting from the fact that the mine 
was out of condition. Pugh v. Jack- 
son, 154° Ky. 649, 157 sw 1082 [reh 
den 154 Ky. 772, 159 SW 600). 

{b] The measure of damages for 
a breach of contract to-advance to a 
lessee of a coal mine, entitled, to 
receive eighty-five cents per ton,’ ‘the 
money necessary to pay the em- 
ployees, resulting in the lessee shut 
ting down the mine, is the difference’ 
between eighty-five cents per ton and 
the cost of mining the coal and plac- 
ing it in cars for shipment.’ ‘Pugh 
v. Jackson, 154 Ky. 649, 157 SW 1082 
{reh den 154 Ky. 772, 159 SW 600]. 

56. Nease v. Coal, ete., R. (Byoye) 1N5) 
Fed. 987 [rev on other grounds 207 


Fed. 237, 124 CCA 507]. 

57. NeCaASe. Viz Coal, etc. I. (Co: 
supra. 

58. Cole v. Ralph)-252 U. S. 286, 


40 SCt 321, 64 L. ed. 567 Trev 249 
‘Red. 81, 161 CCA“133] (under Nev. 
Rev. L. [1912] $§§ 10388-1040). 

Effect of valid location and rights 
acquired generally see supra §§ 235-— 
263. 

1. Contracts for testing or work- 
ine mines see supra §§ 759-763. 


*By Victor: HueENE RUBHL (8§ 776-840), 


[40-0.9:] 9185 


from assérting his rights by the fact that he exe- 
cuted a receipt for a refund paid by the other party, 
on the understanding that it was in accord with the 
A contract by locators of mining claims 
giving another ‘person ‘a right to a specified share 
in the output of the claim is valid between the ewe 
ties, although not recorded.°® 


QUARRIES, AND WELLS"? 


been generally sustained as constitutional and as a 
valid ‘exercise of police power.’ 

Class legislation. 
A classification of mimes~for the 
purposes of regulation, based on the number of 
miners employed’? or on the degree of danger in- 
volved in operation, or making distinctions be- 
tween coal mines and other mines!? 
different kinds of coal mines,!? may be valid.’ Bat a 
statute limited in its application to mines whose 


General rules as to class asa 


or between’ 


Eminent. domain in connection with 
development and operation of mines 
and wells see Eminent Domain. §$ 86," 


67. 
faa See Master and Servant §§- s1- 
3. See statutory piovisions: ‘and 


cases infra §§ 777792, 901, 

4 Bartlett Coal, ete., Co. v. Roath: 
68 Ill. 174 (where the "accident hap 
pened a few days after the statute’ 
wept into effect). = 

5. Specific - regulations ‘see~ infra’ 
§§ 778-192 48 
6 See supra. 776; and i fy ; 

792), : 4 et 


Midland car Boi 


7 U. S.—wWalls v. 
Co.,- 254° U. S300; “1 SCt 118) ‘60% 3 
ed. 276 3* St? Louis Cons. Coal -Co# we 


Illinois, 185-U. S. 203, 22 SCt 616," 46" 
Li. ed.’ $72. Bod 
Colo.—Richardson v. EI Paso! ‘Cons: 
sean Min. Co.,- 51 Colo. 440, “118 4 
Ill.—Peo. v. Evans, 247 Ml. 547: 93 
NE 388. 

Ind. —Given v. State, 160 Ind, 552,, 
66 NE 750; Manufacturers Gas, etc., 
Co. v. Indiana Natural Gas, etc.,!Co.,, 
155 Ind. 461, 57 NH’ 912, 50 'LRA- 76:8 5 
State v. Ohio Oil Co., 150 ind: 21; 49, 
NE 809, 47 LRA “627; “Townsend yee 
State, 147 Ind. 624,47 °NH 19, 62 
AmSR 477, 37. LRA 294; Jamipson. is 


Indiana Natural Gas, ‘été; “123. 
Ind. 555, 28 NE 76; 12 LRA gen” 
Kan.— Winkler Vv. Anderson, “104 
Kan 1,:177 P 521, '3: ALR“ 268: e 
Ky.—-Com. Vv." Trent; T4% Ky. 34 
SW 390, 25 KyL 1180, 4 AnnGas 509. 


Okl —Quinton Relief Oil, etc., Co. v. 
Ses Corp. Commn., 101 Okl. 164, 224 

5 

Pa.—Mill Creek Coal Co. v. Curran, 
244 Pa. 496, 91 A 424; Com. v. Ply: 
mouth Coal Co.,. (232 Pa.- 141, 81 A 
148 [aff 232 U.'S. 531, 34 Sct 359, 
58 L. ed. 713]; Com. v. Wyoda, 44¢Pa. 
Sh eee 552; Com. v. Bonnell, 8 Phila. 

Tex.—Humble. ‘Oil,: etc.; » Co. 
Strauss, (Civ. A.) 243 Sw 528, 
~-Utah.—Bakka v. Kemmerer Coal 
Co., 43 Utah'-345, 134 P 888. 
--See also infra -tthis section; and 
eats Master and Servant §§ 35-— 


‘Police power generally see Consti- 
tutional Law :§§ 412-443. 
meh See Constitutional Law §§ 855— 

9. See infra this section. 

10. McLean v. Arkansas, 211 U.S. 
5389, 29 SCt -206, 53 I. -ed?"8153> St: 
Louis Cons. Coal Co. v. Illinois, 185 
Uz 'S. 203, 22 SCt 616, 46 Li ed. 872. 

li. State v. Barrett, 172 Ind. 169; 


87 NE7 
93 Kan. 628, 


12. State v. Reaser, 
v. Barrett, 172 Ind. 169, 


145 P 838. 
13. State 
87 NE 7. 


1136 [40 C.J.] 


product is shipped by rail or water is unreasonable 


and unconstitutional.!4 
Delegation. of power.!® 


security for payment.?? 


[§ 778] 3. Particular Provisions**—a. Fencing or 


14. Harding v. Peo., 160 Ill. 459,; 
a NE 624, 52 AmSR 344, 32 LRA} 
45. 

15. Delegation of power generally 


see Constitutional Law §§ 3830-345, 
356-364, 418-422, 

16.) Pty mouth Coal. :Co., v..Penn- 
Sylvania, 232 De DBL ao ae Se Cas bo s 
58 L. ed. 713; American Coal Min. Co. 
v. Special Coal, etc., Commn., 268 
Fed. 563 [app dism 258 U. S. 632 mem, 
42 SCt 273 mem, 66 L. ed. 801 mem], 
State v. Howat, 107 Kan. 423, 191 P 
585; Quinton Relief Oil, ete., Co. v. 
State Corp. Commn., 101 Okl. 164, 224 


P 156; Humble Oil, ete, Co. . v: 
Strauss, (Tex. Civ. A.) 243 SW 528. 
[a] Determination of precise 


width or thickness of barrier pillar 
that is required by the particular 
situation may be delegated to an ad- 
ministrative tribunal, and the fact 
that no provision is made for an 
appeal. does not invalidate statute. 
Plymouth Coal Co. y. Pennsylvania. 
ae IS ciel, So SCl vdbo) Ep oy lisneas 

17. See statutory provisions. 

18. American Coal Min. Co. v. 
Special Coal, etc., Commn., 268 Fed. 
563 [app dism 258 U. S. 632 mem, 42 
SCt 273 mem, 66 L. ed. 801 mem]. 

19. Ohio Collieries Co. v. Stuart, 
290 Fed. 1005; Vandalia Coal Co. v. 
ppgcial Coal, etc., Commn., 268 Fed. 
572. 


20. Vandalia Coal Co. v. Special 


Coal, etec., Commn., supra. See also 
Gonstitutional Law § 718. 

21. Vandalia Coal Co. v. Special 
Goal, etc., Commn., 268 Fed. 572. 


22. Vandalia Coal Co. 
Coal, etc., Commn., supra. 

23. For protection of servants see 
Master and Servant §§ 478-492. 

24. Atty.-Gen. v. Roe, [1915] 1 Ch. 
235 [dist Greenwell v. Low Beech- 
burn Coal Co., [1897] 2 Q. B.-165]. 

Nuisance generally see Nuisances 
[29 Cyc 1143]. 

25. Reg. v., Gratrex, 12 Cox C. C. 
157. See Greenwell v. Low Beechburn 
Coal Co., [1897] 2 Q. B. 165 (dealing 
with the obligations between private 
owners when support has been re- 
moved by a predecessor in title, leav- 
ing open the question of liability in 
cases where there might be a struc- 
ture to be maintained). 

26. Richardson v. El Paso Cons. 
Gold Min. Co., 51 Colo. 440, 118 P 
982. ; 

27. See statutory provisions. 

[a] Such statutes are intended to 
protect the general public and not 
merely persons engaged in mining. 
Richardson v. El Paso Cons. Gold 
Minsy ons ol 1 Colo.) 440, JS . Ps) 9825 
Whitehead Coal Min, Co. v. Pinkston, 
71 Oki, 124, 175 P 364. 

[b] “Cut” and “other excavation” 
as used in Rev. Codes § 8535, de- 
eclaring a penalty for leaving un- 
guarded any shaft, drift, or cut or 


v. Special 


The power to make min- 
ing rules and regulations, having statutory force, 
may be delegated to administrative commissions.'® 

Production and sale of coal.. An administrative 
commission acting under a statute purporting to 
empower it to fix the price at which coal shall be 
sold and to require mine owners to produce and sell 
within the state such amounts and at such prices 
as the commission shall direct,‘7 has the power to 
fix the price at which coal may be sold;'* but the 
court will restrain the enforcement of orders that 
interfere with interstate commerce,’® impair the ob- 
ligation of preéxisting contracts,”° or compel the 
owner of coal land to sever the coal from the soil*? 
or require him to make shipments to dealers without 
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Covering. 


[§§ 777-778 


While at common law, except in eases 


of nuisance,?* no such duty is imposed on mine 


owners or operators,?> statutes that have been up- 
held as constitutional?® have been enacted, for the 
protection of the public generally, requiring the 
fencing of mouths of shafts, pits, and other dan- 
gerous excavations or openings,?” including aban- 
doned mines and shafts.?* 
held not to apply to a shaft in the process of con- 
struction.2? Whether a pit or hole is a ‘‘coal mine’’ 
within the meaning of the statute is a question of 
fact for the jury.%? 
prior to the enactment of the statute may*! or may 
not®* be subject to its requirements, depending on 
the wording of the particular statute involved. 
Whether liability for failure to fence shafts is 
limited to the owner of the shaft or minerals** or 


Such statutes have been 


Shafts or mines abandoned 


may include the owner of the soil®t depends on 


other excavation held not used in 
their broad sense, but as known in 
mining. McLaughlin v,.. Bardsen, 50 
Mont. 177, 145 P 954. 

{c] Quarries within fifty yards of 
highway must be fenced. Atty.-Gen. 
Vig JROC) LO Olek Che aon, 

{d] Shafts must not only be 
securely fenced or covered but must 
be kept so. Richardson vy. El Paso 
Cons. Gold Min. Co., 51 Colo. 440, 118 
P 982. 

{e] “Reasonable care [in comply- 
ing with such statute] is that degree 
of care which an ordinarily prudent 
person would exercise under similar 
circumstances, taking into considera- 
tion the dangers to be apprehended 
and guarded against which the stat- 
ute intended to obviate.’ Richardson 
v. El Paso Cons. Gold Min. Co,, 51 
Colo. 440, 450, 118 P 982. 

{f] Where door in inclosure is left 
unfastened, a mine owner is not liable 
for the death of a boy overcome by 
fumes after he had opened the door 
and walked down the slope in pur- 
suit of a ball. Dernac v. Pacific Coast 
Coal Co., 110 Wash. 138, 188 P 15. 

{g] Insufficient compliance with 
statute.—A statute, which. provides 
that the top of each shaft in a coal 
mine shall be securely fenced by 
gates properly covering and protect- 
ing such shaft, is not sufficiently 
complied with by arranging the ac- 
tion of a car, which runs from the 
shaft, so that it acts as a sufficient 
protection for persons exercising or- 
dinary care. Catlett v. Young, 143 
Ill. 74, 32 NE 447. 

28 Union Pac. R. Co. v. McDon- 
ald, 152 U.S. 262, 14 SCt 619, 38 w. 
ed. 434 (Mills St. Annot. §§ 3202- 
3204); Foster v. Owen, 62 L. J. M. C. 
7; Stokes v. Arkwright, 66 L. J. Q. B. 
845 (both construing 85 & 36 Vict. 
c 77); Devonshire v. Stokes, 76 L. T. 
Rep. N. S. 424 (35 & 86 Vict. ¢ 77; 
15 & 16 Vict. c clxiii); Reg. v. Gratrex 


LZ CORmG.  Cultot, (As: cmecde Vactiere 
151). 
[a] In Colorado such a_ statute 


was held to have been intended to 
protect not only persons engaged in 
mining, but the public generally. 
Richardson v. El Paso Cons. Gold 
Min. Co., 51 Colo. 440, 118 P yxz 
(Rev. St. [1908] § 4297). 

[b] Objection as to ambiguity.—A 
mine owner, who had excavated a 
shaft and abandoned it, was not al- 
lowed to urge the ambiguity of a 
statute that required all abandoned 
mine shafts, pits, or other excava- 
tions endangering the life of man or 
beast, to be securely covered or 
fenced. Richardson v. El Paso Cons, 
Gold Min. Co., 51 Colo. 440, 118 P 
982 (Rev. St. [1908] § 4297). 

[c] “Lode claim’? may be used to 
refer to a mining claim containing u 
vein of metallic ore, within the mean- 
ing of an act to require the covering 


the provisions of the particular statute; but a 


‘or fencing of abandoned mine shafts, 


pits, or other excavations. Richard- 
son v. El Paso Cons. Gold Min. Co., 51 
Colo. 440, 118 P 982 (Rev. St. [1908] 
§ 4297, an act to regulate the opera- 
tion of ‘“‘metalliferous mines’’). 

{d] Slack pit unfenced.—Union 
Pac. R. Co. v. McDonald, 152 U. S. 
262, 14 SCt 619, 38 L. ed. 434. 

{e] A wall inclosing a consider- 
able area of ground within which a 
side entrance to a mine exists is not 
such a fencing of the side entrance 
as is required by the Metalliferous 
Mines Regulation Act of 1872. Foster 
Vv. -Ow.en, 162) 1. 3. Me C17. 

{f{] Technical abandonment un- 
necessary.—A mining shaft, although 
not shown to have been abandoned in 
the legal sense of that word, which is 
not used for working through from 
the surface, is such a shaft as was 
meant by the term “abandoned mine 


shaft.” Richardson y. El Paso Cons. 
wae Minj. Cos, (a Colonn44 Oj has ane 


Plugging abandoned wells see infra 


29. Cox v. Mt. Olive, etc., Coal Co., 
127 Ill. A. 24; Springside Coal Min. 
Co. v. Grogan, 53 Ill. A. 60. 

30. Springside Coal Min. Co. v. 
Grogan, supra. 

[a] “The test of the applicability 
of the statute is not the depth of the 
pit or hole nor the peril of one en- 


gaged in sinking it, but whether it is 
the shaft of a coal mine.” Springside 


ap Pues: Coy Ven Grogan gids imdl les 
S1. | Richardson y. El Paso Cons. 


Gold Min. Co., 51 Colo. 440, 118 P 982. 


whgee Reg. WV. ‘Gratrex, 12° Cox CG): 
33. Knuckey v. Redruht Rural 
Dist., [1904] 1 K. B. 382; Foster v. 


Newhaven Harbour, 61 J. P. 629. 
[a] Owner of a mine who excay- 
ated a shaft and has abandoned it is 


liable. Richardson v. El Paso Cons. 
gor Min. Co., 51 Colo. 440, 118 P 
[b ] Lessor on royalty basis.— 


Where the owners in fee granted a 
lease for a term of years reserving a 
royalty on the minerals produced, 
with power to distrain and detain the 
minerals until the royalty was paid, 
they were held to be persons inter- 
ested in the minerals and liable to 
fence the mine if it should become* 
abandoned. Evans v. Mostyn, 2 C. P. 
D. 547. 

34, Stokes v. Arkwright, 66 L. 
Q. B. 845. c ee 

{a] Owner of the soil of an aban- 
doned lead mine, and of the calc spar 
and calk it contains, “is a person 
interested in the minerals of the 
mine” within the meaning of Metal- 
liferous Mines Regulation Act of 
1872. Stokes v. Arkwright, 66 IL. 
eis B. 845) (85 & 36 Wict: c 77% 

oO). 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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-§§ 178-781] 


former occupant having no present rights in the 
land or minerals is not liable for failure to fence.*5 

[§ 779] b. Props and Supports. Not only for the 
protection of mining employees*® but also for the 
protection of the public generally,*” statutes that 
have been held to be valid®* have been enacted, im- 
posing on mine owners or operators the duty of 
making mines secure,*® as by the retention of barrier 
The statutory method prescribed for de- 
termining boundary pillars between mines may be 


pillars.*° 


exclusive.*t 


[§ 780] c. Precautions against Fires and Explo- 
sions.*? For the protection of all persons, especially 
workers in and about mines, statutes having as their 


35. Stott v. Dickinson, 34 L. 'r. 
Rep. N.S. 291. 


ree See Master and Servant §§ 484, 
37. See cases infra this section. 
[a] Relation of master and serv- 


ant need not be proved by one seek- 
ing to recover damages against a 
mine operator for failure to furnisn 
the props required by statute. Corona 
Coal, etc., Co. v. Spann, 205 Ala. 206, 
87 S 827. 

38. Mill Creek Coal Co. v. Curran, 
244 Pa. 496, 91 A 424; Com. v..Ply- 
mouth Coal Co., 232 Pa. 141, 81 A 148 
[afi 232-U.0S, 531, 34 SCt 859, 58 Ta. 
ed. 713]. See also Master and Serv- 
ant § 52 text and note 1 [2]. 

39. See cases infra this section. 

40. See statutory provisions; and 
Corona Coal, etc., Co. v. Spann, 205 
- Ala. 206, 87 S 827 (Acts [1911] p 514 
§ 38); Bowen v. Pennsylvania Coal 
Co., 179 Ala. 410, 60 S 8385-(Code § 
1021). 

{a] Notice of change.—Mine fore- 
man working underground not a 
superintendent within meaning of 
statute requiring notice to inspector 
whenever pillars are to be robbed or 
skipped. Corgan v. George F. Lee 
Goal, Go) 218 Pa. 386) 67 ‘A 655; 20 
AmSR 891, 11 AnnCas 838. 

[b] Dete tion as to necessity. 
—wWhere the tribunal created by Act 
June 2, 1891 (P. L. p 183 art 3) § 10, 
has fixed the width of the barrier 
pillar between two adjacent mines, it 
will be presumed that it has consid- 
ered the necessity for such pillar, 
and the refusal of one member to 
sign the report will not invalidate it. 
Mill Creek Coal Co. v. Curran, 244 Pa. 
496, 91 A 424. 

41. Curran v. Delano, 235 Pa. 478, 
SAAT 452 9CR, i. P1891) pits artes 
§ 10). 

42. Cross references: 

Escape of oil or gas see infra § 781. 
Explosives generally see Explosives 

OS Ope dle aoa ReXUE 
Inspection see infra § 786. 
Transportation of oil or gas see infra 


43. See cases infra this section; 
and Master and Servant §§ 488, 489, 
536. 

44. Richards v. Fleming Coal Co., 
TO4-uk<cani) 390,017 Or Pa 38055 States tv. 
Murlin, 137 Mo. 297, 38 SW 923; Pat- 
terson v. State, 7 Okl. Cr. 497, 124 P 
942; Com. v. Halbert, 42 Pa. Co. 545. 

45. See Com. v. Halbert, supra (P. 
L. [1911] p 750 art 25 rule 18); and 
Master and Servant §§ 481, 536. 

46. Com. v. Halbert, supra (re- 
quirement of keeping bore holes in 
advance of work in mines where gas 
is generated is valid). 


47. See Atkinson v. Shaw, [1915] 
2K. B. 768 (1 & 2 Geo. V c 50 §§ 62, 
102). 

{a] Sufficient compliance.—Where 


statute requires floor, rool, ane Slaes 
-of mine to be systematically cleared 
so as to prevent, as far as practica- 
ble, the accumulation of coal dust, 
the doing of all that is practicable, 
even though unsuccessful, is a suln- 
cient compliance. Atkinson v. Shaw, 
[1915] 2 K. B. 768. 

48. Princeton Coal Min. 


[40 C. J.—72] 


Comav: 


MINES AND MINERALS 


onc] SaB7 


object the prevention of fires and explosions and 
the minimizing of the dangers resulting therefrom* 
have been upheld as valid.44 Such statutes may pre- 
seribe measures to be taken to avoid accumulations 
of gas*® and its discovery*® and against the accumu- 
lation of dust by removal*? or sprinkling.*’ 
statutes also may prescribe the lamps,*® illumi- 
nants,°° and explosives to be used*®! or not to be 
used,°? the storage and control®? and manner of 
bringing explosives into mines,** the sale,®°> the per- 


Such 


sons who may use,°° and the precautions to be taken 


Lawrence, 176 Ind. 469, 95 NE 423, 
96 NE 387 (Burns St. [1908] § 8579; 
Burns St. [1909] § 8613). See Master 
and Servant § 481 et seq. 


49. See Allegheny Coal Co.’s App., 
LijeaDAS toma tel CE. em LS. oon aD! o. 
art V § 5). 

[a] Delegation of duty.—Duty to 


see that safety lamps are locked may 
be delegated by owner to competent 
person designated for that purpose. 
Dickenson vy. Fletcher, L. R. 9 C. P. 1. 

50. Ex p. Burgin, 191 Ala. 99, 68 
S 49 (Acts [1911] pp 568-571). 

[a] Inspection.—(1) Act imposing 
duty on state mine inspector to in- 
spect illuminants used in mines is 
not in conflict with constitutional 
provision prohibiting creation of state 
officers for inspecting or measuring 
any merchandise, manufacture, or 
commodity. Ex p. Burgin, 191 Ala. 
99, 68 S 49. (2) Inspection generally 
see infra § 786. 


51. In re Explosives, 37 Pa. Co. 
641 (P. L. [1903] p 180; Act [1893] 
arty iss) tf): 

[a] Constitutionality. — Statute 


prohibiting use of dynamite in coal 
mines except under rules agreed upon 
between employer and employees and 
approved by state mine inspector is 
valid. Richards v. Fleming Coal Co., 
104 Kan. 330, 179 P 380. 

{b] Permissible explosives. — In 
gaseous and dusty mines, right to 
use explosives may be limited to 
“permissible explosives’ as deter- 
mined by test by state bureau. In re 
Explosives, 37 Pa. Co. 641. 

52. Richards v. Fleming Coa Co., 
104 Kan, 330, 179 P 380 (Gen. St. 
[1915] §$§ 6326-6329). 

{a] Use of dynamite in prepara- 
tion of any blast or shot is unlawful. 


Richards v. Fleming Coal Co., 104 
Kan. 330, 179 P 380. 

53. See Tennant v. Allardice, 
(1915] S. C. (J.) 9 (where the evi- 


dence was examined and the detona- 
tors held to have been properly under 
control of firemen and by them issued 
to miners). 

{a] An order made by a secretary 
of state as to explosives under the 
Coal Mines Regulation Act (1896) 
§ 6 comes into operation as soon as 
it is made, and is valid, although no 
notice of the order has been given. 
The provision of § 6 as to notice is 
merely directory, and is not a con- 
dition precedent to the validity of the 


order. Jones vy. Robson, [1901] 1 K. 
B. 673. 
54, See cases infra this note. 


{a] Carrying into mines in case 
or canister.—A conviction should be 
had under the statute requiring guu- 
powder carried into mines to be con- 
tained in ‘‘cases or canisters’ where 
gunpowder is carried into a mine in 
a linen or calico bag. The word 
“case” means, as ‘canister’ does, 
something hard, solid, and capable of 
conveying gunpowder in a condition 
of protection. Foster v. Diphwys Cas- 
son Slate Co., 18 Q. B. D. 428. 

[b] Explosive provided ‘by owner. 
—No explosives shall be taken into 
or used in any mine except explo- 
sives provided by the owner. Evans 
v. Gwendraeth Anthracite Colliery 


’ 


at the time of firing.*” 
[§ 781] d. Escape of Oil andGas.** Statutes impos- 
ing penalties for permitting the escape of oil or gas°® 


Conplitds. [POLES reo Bs. 23: 
[c] Possession of matches by 
miners is a punis&able offense. Jones 


v. Lewis, [1917] 2 K. B. 117. 
55. Evans v. Gwendraeth Anthra- 
sui Colliery Co., Ltd., [1914] 3 K. B: 


[a] Prica to workmen.—Under 
§ 61 subs 2, Coal Mines Act (1911), 
providing that “No explosives shali 
be taken into or used in any mine 
except explosives provided by the 
owner, and the price, if any, charged 
by the owner to the workman for any 
explosives so provided shall not ex- 
ceed the actual net cost to the 
owner,” the words ‘‘actual net cost 
to the owner” are not limited to the 
sum paid by the owner for the ex- 
plosives up to the time when they 
were delivered into his possession, 
but include a charge incurred by him 
in respect of the delivery of the ex- 
plosives to the workman. Evans v. 
Gwendraeth Anthracite Colliery Co., 
Ltd:, [1924]3 Keb 23 

56. State v. Murlin, 137 Mo. 297, 
38 SW 923 (L. [1895] p 226). 

57. Pritchard v. Votty, ete., Quar- 
ries Co., Ltd., 14 B. W. C. 209; Moore 
v. Wilson, 5 F. (Just. Cas.) 88. 

[a] Statutory shot firing.—Prince- 
ton Coal Min. Co. v. Lawrence, 176 
Ind. 469, 95 NE 423, 96 NE 387. 

{b] Use of gunpowder.—Under a 
provision against permitting the use 
of gunpowder in a mine underground 
only when persons ordinarily em- 
ployed therein are out of the mine or 
out of the “part of the mine’ where 
the gunpowder is used, “out of the 
mine” does not mean out of danger- 
ous proximity to or out of the neigh- 
borhood of the firing spot, but out of 
the entire panel, which under the 
statute is deemed to be “a separate 
mine,’ and the words “as far as rea- 
sonably practicable,” in that part of 
the statute requiring its observance, 
refer to a physical or mechanical 
difficulty in observing the rules and 
not to any question of more or less 
profit accruing to the mine owner by 
his observance or nonobseryance of 


the rule. Wales v. Thomas, 16 Q 
D. 340. 
{c] In New York, rules issued by 


the commissioner of labor and having 
statutory sanction prescribe detailed 
precautions to be taken in blasting; 
for violations of which the employer 
is liable both criminally and civilly. 
Mautsewich v. U. S. Gypsum Co., 217 
INS YOO SZ NiIny rae 

{d] Information for blasting om 
the solid without having shot firers 
employed to shoot the shots after the 
employees and others had retired 
from the mine held sufficient. State 
v. Murlin, 137 Mo. 297, 38 SW 923. 

58. Plugging ahandoned well see 
infra § 783. 

59. See statutory provisions; and 
Com, v. Trent, 117 Ky. 34, 77 SW 390, 
25 KyL 1180, 4 AnnCas 209 (St. §§ 
3910-8914). 

[a] In Indiana (1) owners of oil 
wells who do not confine inflammable 
oil in a safe receptacle are, under 
Burns St. Annot. (1914) § 9062, liable 
for injuries caused by its escape. 
Rock Oil Co. v. Brumbaugh, 59 Ind. 
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have been held to be valid,°° whether the main 
object of the statute was the public safety®! or 
the prevention of waste;°? and the fact that com- 
pliance with such a statute might result in depriva- 
tion of property was held not to invalidate the 
statute.®® Such a statute has been held to be penal 
in its nature.®* 

[§. 782] e. Location of Breakers. Statutes pro- 
hibiting the erection of breakers within a specified 
distance of shafts or mine openings®> have been 
held to be valid;°* and such statutes have been held 
to apply to the rebuilding of a breaker destroyed 
by fire prior to the enactment of the statute,®’ but 
not to the rebuilding of breakers destroyed there- 
after.°® 

[§ 783] f. Plugging Abandoned Wells.®® Statutes 
providing for the plugging of abandoned wells‘ 
have been considered penal in their nature’? and 
hence subject to strict construction,” although the 
interpretation must be a reasonable one.’* The stat- 
ute contemplates a permanent abandonment.’ 
Cased*® as well as uneased*® wells are within the 
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Be i. 
[§§ 781-785 
statute. | 


[§ 784] g. Tailings and Débris. While the pur- 
pose of the act of congress of March 1, 1893,’" re- 
lating to the disposition of tailings and débris, was 
to prevent injuries from the discharge of débris 
from hydraulic mines, it was not intended to exon- 
erate the miner from liability therefor,‘® nor to 
limit the powers of the state courts to protect pri- 
vate property from threatened injury and to redress 
inflicted injury thereto from the operation of hy- 
draulic mines, although carried on under a permit 
and in strict compliance with the plans of the com- 
mission.7® 

[§ 785] h. Employment and Conduct of Em- 
ployees.*° In the exercise of the police power*! 
statutes may be enacted regulating the employment 
of mining employees,*? requiring the employer to 
keep certain records®? and to make reports ¢on- 
cerning employees,** prescribing qualifications as 
to age,®> sex,®® and practical experience of em- 
ployees,®’? and requiring the employment of foremen 


A. 640, 108 NE 260. (2) A complaint 
charging negligence in allowing oil to 
escape is not bad in raluny vo aver 
that it was practicable to confine the 
oil on defendant’s premises. Rock 
Oil Co. v. Brumbaugh, supra. 

{b] In Peunsylvania, pipe-line 
companies are made liable for all 
leakage, breaking of pipes, tanks, etc., 
but it is held, nevertheless, that no 
liability attaches, in the absence of 
negligence, unless the breaking of the 
pipes or tank was the proximate 
cause of the injury. Chester Nat. 
Bank v. Southern Pipe Line Co., 40 
Pa. Super. 87. 

[c] “&wo days” was held to be 
amply sufficient within which to con- 
fine gas or oil after it had been 
struck. Given v. State, 160 Ind. 552, 
66 NE 750. 

60. Given v. State, supra; Town- 
send vy. State, 147 Ind. 624, 47 NE 19, 
62 AmSR 477, 37 LRA 294; Com. v. 
Trent, 117 Ky. 34, 77 SW 390, 25 KyL 
1180, 4 AnnCas 209. 

61. Given v. State, 160 Ind. 552, 
66 NE 750; Roek Oil Co. v. Brum- 
baugh, 59 Ind. A. 640, 108 NE 260. 

62s) Com, var Lrent,.a Ly whys, 3450074 
SW 390, 25 KyL 1180, 4 AnnCas 209 
(the title of the act and its preamble 
indicate that the main object of the 
statute was the public safety rather 
than the prevention of the waste of 
natural gas). 

Prevention of waste see infra § 787. 

63. Given v. State, 160 Ind. 552, 
66 NE 750. 

64. Rock Oil Co. v. Brambaugh, 59 
Ind. A. 640, 108 NE 260. 

65. See statutory provisions. 

66. Com. v. Kingston Coal Co., 6 
Kulp (Pa.) 241. 


67., Com.. v. Kingston Coal Co., 
supra. 

68. Lamb v. Thomas Colliery Co., 
387 Pa. Co. 389; In re Coal Breaker 


Construction, 22 Pa. Co, 162; Com. v. 
Vipond, 14 Pa. Co. 357; Com. v. Smith, 
4 Pa. C. Pl. 1; Com. v. Price-Pancoast 
Coal Co., 5 LackJur (Pa.) 111. 

69. Covering abandoned wells see 
supra § 778. 

70. See statutory provisions, 

{a] Adjacent landowner is given 
right to enter upon land containing 
abandoned gas wells and to plug 
them s-Come.V.Drent,.117. Ky, 34,277 
SW 390, 25 KyL 1180, 4 AnnCas 209. 

[b] Persons liable. — Under L. 
(1891) c 151 § 2, the duty of plugging 
an abandoned oil well before draw- 
ing the casing therefrom is devolved 
alone upon the owner, and the opera- 
tor cannot be held criminally re- 
sponsible for a failure to observe the 
requirements prescribed in that sec- 
tion. State v. Foster, 106 Kan. 852, 
189. P. 953. 


{c] Affidavit of defense.—In an 
action to recover the penalty for not 
properly plugging an abandoned oil 
well, defendant is not required to file 
an affidavit of defense, the action not 
being ex contractu, and if an affidavit 
is filed judgment cannot be entered 
for want of a sufficient affidavit. Bar- 
toe vy. Guckert, 158 Pa. 124, 27 A 846. 

71. McDonald v. Carlin, 163. Ind. 
342, 71 NE 961. 

72. McDonald vy. Carlin, supra. See 
also Statutes [36 Cyc 1183]. 

B 73. Dawson v. Shaw, 28 Pa. Super. 
63. 

[a] Impossibility of plugging.— 
The act should be reasonably con- 
strued and so construed it does not 
require the plugging of the well if it 
is a physical impossibility under at 
reasonable and known means to pull 
the casing and place the two seasoned 
plugs as directed by the act. Dawson 
v. Shaw, 28 Pa. Super. 563. 

74 State v. Oak Harbor Gas Co., 
53 Oh. St. 347, 41 NE 584 [rev 18 Oh. 
Cirs Ct.,.7515 4: Oh.) Cir.-Dees 158]: 

[a] What constitutes abandon- 
ment.—(1) To shut down a well, leav- 
ing in the tubing and casing, fs not 
abandoning it, or ceasing to operate 
it. What is meant by the statute isa 
permanent abandonment, or a_per- 
manent ceasing to operate, followed 


by pulling out the tubing, and 
usually, although not always, fol- 
lowed by drawing the casing. State 


v. Oak Harbor Gas Co., 53 Oh. St. 347, 
41 NE 584 [rev 18 Oh. Cir. Ct. 751, 
4 Oh, Cir. Dec, 158], (2) The draw- 
ing of casing from a well with no 
intention of replacing it is act of 
abandonment. Seaboard Oil Co. v. 
Com., 193 Ky. 629, 237 SW 48. 

{b] Question of abandonment is 
primarily one of intention which may 
be inferred from the conduct of the 
parties, and is a question of fact for 
the jury. Seaboard Oil Co. v. Com., 
193 Ky. 629, 2837 SW 48; State v. Oak 
Harbor Gas Co., 58 Oh, St. 347, 41 
NE 584. 

75. Seaboard. Oil Co. v. Com., 193 
Ky. 629, 2837 SW 48. 


76. Seaboard Oil, Co. v. Com.,, 
supra. 
We ok, Uru. ot. tat dus) p» 50% <er83 


(providing for the appointment of the 
California débris commission), 

[a] Petition and release.—Persons 
desiring to operate mines by hydrau- 
lic process must file a verified peti- 
tion with the commission and a re- 
lease to the United States of the 
right to regulate the manner in which 
débris from the mines shall be re- 
strained, and the amount of débris 
that may be produced. Sutter County 
v. Nicols, 152 Cal. 688, 93 P 872, 15 
LRANS 616, 14 AnnCas 900. 


|}anthracite mines, 


78. Sutter County v. Nicols, supra. 
79. Sutter County v. Nicols, supra. 
80. Involving employees generally 


ace Master and Servant §§ 35-57, 344, 


81. See supra § 777. 
82. See statutory provisions. 
[a] Chinese miners.—(1) In Brit- 


ish Columbia an attempt made to ex- 
clude all Chinese from employment in - 
mines (Atty.-Gen. v. Wellington Col- 
lieryeCo.,. 10 B: Cy 39: tRee svi qittle 
6 B. C. 78; In re Coal Mines Regula- 
tion Amendment Act, 1890, 5 B. C. 
306), (2) was held to be ultra vires 
of the provincial legislature (Union 
Colliery Co., Ltd. v. Bryden, [1899] 
365)° 580; Rex v. Priest, 8 CanCrCas 
oO). 


aaa Sim v. Evans, 23 Wkly. Rep. 
[a] A slate quarry which is 


worked by means of underground 
workings, levels being driven straight 
into the side of the hole in which the 
slate is found, the workmen being 
divided as in other cases, into three 
classes, namely, miners, rockmen, and 
laborers, is a mine within the mean- 
ing of a mining act (20 & 21 Vict. 
ec 45) requiring the keeping of a 
register of boys, women, and children: 
employed. Sim v. Evans, 23 Wkly. 
Rep. 730. 

84. In re Mine Accidents, 23 Pa, 
Dist. 136. 

{a] Person in charge.——Under a 
statute requiring ‘the person in 
charge” of a mine to report to the 
mine inspector all accidents, the duty 
is not imposed upon the owner or his 
agent unless he was in charge of tne 
mine at the time of the accident. 
Sholl v. Peo., 93 Ill. 129, 

85. Reg. v. Handley, 9 L. T. Rep. 
N. 8. 827; Soutar v. Clark, 7 F. (Just. 


Cas.) 1. See Infants § 16. 

86. Reg. v. Handley, 9 L. T. Hep. 
N. S. 827. 

87. See cases infra this note; and 


also Master and Servant § 637. 

[a] “Practical experience as a 
miner” required by statute as a quali- 
fication for appointment upon exam- 
ination as mine foreman and assist- 
ant mine foreman is not limited to 
the experience of persons who actu- 
ally mine and cut eoal but includes 
laborers, loaders, starters, roadmen, 
repairmen, etc. In re Mine Inspec- 
tion, 4 Pa. Dist. 666; Matthews v. 
Roderick, 42 Pa. Co. 583. ’ 

{b] Experience required, as condi- 
tion to certificate of competency un- 
der a statute applicable generally to 
is not limited to 
experience in anthracite mines. Com: 
v. Shaleen, 30 Pa, Super. 1 [aff 215 
Paso9 bm G4 ean Uomals 

{e] Invalid discrimination.—That 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


oe ee ees, 


§§ 785-786] 


and bosses.’ 
License requirements. 


to such boards.®? 
Misconduct of employees. Some 


part of an act relating to the exam- 
ination and registration of miners 
who had ‘not less than two years’ 
practical experience as a miner or 
mine laborer in the mines of this 
commonwealth’ was held to be re- 
pugnant to the constitution of the 
United States; because it denied to 
the citizen of another state “the 
privileges and immunities of citizens 
in the several states,’’ and “the equal 
protection of the laws.” Come: Wa 
Shaleen, 80 Pa. Super. 1. 

&8. Bakka v. Kemmerer Coal Co., 
43 Utah 345, 134 P 888 (such statutes 
are valid). 

[a] Number of mines.—Statute 
requiring owners or agents “of every 
coal mine’ to employ a mining boss 
is construed not to require a separate 
mining boss for each of the different 
openings or mines of a single mining 
operation, but as requiring separate 
bosses for each separate mining 
operation, although all operated by 
one owner, Com. v. Wigton,’ 2 Pa. 
Distsi5ds 126 PaiCow55-. 

89. See supra § 777. 

90. See statutory provisions. 

91. See cases infra this note. 

[a] Legislature has power to pro- 
vide for the examination and licens- 
ing of miners, under the rule that in 
the exercise of police power, it may 
prescribe regulations for securing the 
admission of qualified persons to all 
callings which demand special 
knowledge, experience, and skill. Peo. 
v. Evans, 247 Ill. 547, 93 NE 388; 
Com. v. Wyoda, 44 Pa. Super. 552. 

[b] Legislature may exempt from 
the requirement of examination per- 
sons engaged in mining at the enact- 
ment of the statute, and who have 
had two years previous experience in 
mining. Peo. v. Evans, 247 Ill. 547, 
93 NE 388. 

92. Malone v. State, 179 Ind. 184, 


100 NE 567. 
93. Wilmington Star Min. Co. v. 
Fulton, 205 U. S. 60, 27 SCt 412, 51 


L. ed. 708; In re. Mine Inspection, 4 
Pa. Dist. 666; Matthews v. Roderick, 
42 Pa. Co. 583. 

94. See cases infra this note. 

[a] Residence of miner in state 
or county wherein he desires to take 
the examination is not essential un- 
der statute. Peo. v. Evans, .247 Ill. 


547, 93 NE 388. 
{b] An unnaturalized alien may 
not be appointed a “‘fire-boss.”’” Fire- 


Boss Application, 15 Pa. Co. 585. 

{c] Ability to read and write may 
be required of mine foremen and 
mine bosses. In re Mine Inspector, 14 
Pa. Co. 447. 

95.. See cases infra this note. 

{a] Such statutes are valid.— 
Peo: v. Evans, 247 Ill. 547, 98 NE 388; 
Com. yv. Wyoda, 44 Pa. Super. 552. 

{b] Im Indiana each. certificated 
miner may have one uncertificated 
person working with him and under 
his direction for the purpose of 
learning mining. Peo. v. Evans, 247 
Ill. 547, 93 NE 388. 

[ec] Porgery and _ uttering of 
miners’ certificates of competency 
punishable as such. Com. v. Wyoda, 
44 Pa. Super. 552. 

96. See cases infra this note. 

[a] Constitutionality. Statute 
providing for appointment of county 
examining boards by county judges 
is valid. Peo. v.. Evans, 247 Ill. 547, 


Under the police power®® 
the state may by statute prohibit the employment 
of unlicensed miners,*? engineers,** foremen, bosses, 
and managers,®® and, in addition to prescribing cer- 
tain qualifications,°* condition the issuance of a 
certificate of competency upon the passing of an 
examination® before examining boards created for 
that purpose®* under statutes which, in turn, pre- 
scribe the qualifications for appointment or election 
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cumstances of 


upheld as valid® 
statutes author- 


93 NE 388. 

{b] Discretionary powers.—Boards 
have a large discretion intrusted to 
them in the making of the examina- 
tions and in certifying the qualifica- 
tions. In re Mine Examiners, 21 Pa. 
Dist. 439; Matthews v. Roderick, 42 
Pa.’ Co, 583: 

[ce] Jurisdiction.— The members 
of miners’ examining boards created 
by Hurd Rev. St. (1909) ¢ 93 are ap- 
pointed for, and perform their duties 
in, the counties wherein they are ap- 
pointed, and have no jurisdiction to 
act outside of that county, but may 
examine residents of other counties 
having no examining board and non- 
residents of state. Peo. v. Evans, 247 
Tll. 547, 98 NE 388. 


97. See statutory provisions. 

{a] Such statutes are valid.— 
Het v: Evans, 247 Ill. 547, 93 ‘NE 
88. : 

{b] Eligibility. — Acting mine 


foreman ineligible for appointment to 
board of examiners of applicants to 
become mine foremen. In re Mine 
Examiners, 21 Pa. Dist. 439. 

[c] Residence.—(1) “This statute 
does not require members of the 
board to be appointed in the county 
in which they reside, but they must 
be ‘actually engaged in mining coal 
in the county for which they are ap- 
pointed.’” Peo. v. Evans, 247 Ill. 
547, 561, 93 NE 388. (2) And need 
not be resident of the district for 
which they are appointed. In re Mine 
Inspectors, 20 Pa. Dist. 1083. 

98 See statutory provisions; and 
Higham v. Wright, 2 C. P. 397; 
Frecheville v. Souden, 48 L. T. Rep. 


N. S. 612. See also Master and Serv- 
ant § 35. 
[a] Service of rule on the em- 


ployee is not roc pant Gs Higginson y. 
Hapley, 19 L. T. Rep. S. 690. 

[b] Disobedience, Nprelee special 
rule which requires’ obedience to all 
lawful commands of the manager and 
his deputies is a criminal offense. 
penbees v. Whitwham, 23 Cox C. C. 


{[c] Change of ownership.—Special 
rules established in a quarry during 
one tenancy do not apply to a subse- 
quent tenant who came into the oc- 
cupaney after an interval during 
which the quarry was untenanted and 
unworked. ASTON vy. Anderson, 
PUSTOTS CHG 2 

99. Koppala v. State! 15 Wyo. 398, 
89 Po76, 93 P 662. 

[a] To “caution” as used in the 
statute, making it unlawful for a 
miner to enter a place in a coal mine 
against “caution,” or to do any other 
act whereby lives or the security of 
the mine, etc., means to give notice 
of, or warn against, danger.. Koppala 
Neon tae 15 Wyo. 398, 89 P 576, 93 P 


1. Koppala v. State, supra. 

2. Koppala v. State, supra. 

{a] Information, charging miners 
with having entered an unsafe por- 
tion of the mine thereby endangering 
the lives of other persons, examined 
and held sufficient. Koppala v..State, 
15 Wyo. 398, 89 P 576, 93 P 662. 

See ust.+ Louis, Conss, Coal .Co.sV. 
Illinois, 185 U. S. 203, 22 SCt 616, 46 
L. ed.. 872; Chicago, etc., Coal Co. v. 
Peo., 181 Ill. 270, 54 NE 961, 48 LRA 
554; Bakka v..Kemmerer Coal Co., 43 
Utah 345, 134 P 888. 


violations of such rules a criminal offense.®* 
statute, making it a punishable offense for any miner 
to enter any place of the mine against caution,®® 
or to disobey any order given in carrying out the 
provisions of the statute,! or to do any other act 
whereby the lives or health of persons or security 
of the mine or machinery is endangered,? is valid. 

[§ 786] i. Inspectors and Examiners. 
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ize the adoption of special rules to meet the cir- 


make the 


A 


particular mines and 


Statutes 
have been enacted for the appoint- 


ment and election of mine inspectors,* and for the 


4. See statutory provisions; and 
Com. v. Conyngham, 66 Pa. 99 (Safety 
in Mines Act March 3, 1870 [P. L. 


p 3]). 

Inspector is state officer and 
can be elected only’ at general elec- 
tions in even-numbered years. In re 
Lamb, 251 Pa. 102, 96 ‘A 255; Stein’s 
Case, 29 Pa. Co. 363. 

{b] Mandamus will not issue at 
the instance of private parties or 
organizations to compel the holding 
of an election. Titus v. Sherwood, 81 
Kan. 870, 106 P 1070. 

te] Appcintment.—(1) In re Bitu- 
minous Coal Mine Inspectors, 39 Pa. 
Co. 124 (acts of 1893 and 1911 relat- 
ing to coal mine inspectors). (2) 
Appointment instead of election is 
proper where the officer ceases to 
hold office prior to the next general 
election. Stein’s Case, 29 Pa. Co. 
363 (Act June 2, 1891 [P. Ly pseu 
and Act June 8, 1901 [P. L. p 535]). 
(3) Pursuant to Act June 8, 1901 § 13 
the judges of the court of common 
pleas of Luzerne County may appoint 
to a vacancy in the office of mine in- 
spector, caused by resignation dur- 
ing the term of office of an inspector 
appointed by the governor under the 
act of June 2, 1891, an applicant who 
had passed an ‘examination in the 
previous year but had not appeared 
for reéxamination at the examination 
next held before the appointment was 
made. Martin’s Case, 29 Pa. Co. 290. 

[ad] Qualifications of appointee to 
fill vacancy.—Martin’s Case, 29 'Pa. 
Co. 2:90: 

[e] Inspectors ex officio.— (1) The 
State secretary of mine industries 
provided for in the act creating the 
State Association of Miners (Gen. St. 
[1901] § 4178) is ex officio state mine 
inspector, and a public officer. Titus 
v. Sherwood, 81 Kan, 870, 106 P 1070. 
(2) The person appointed to the place 
designated in the Court of Industrial 
Relations Appropriation Acts of 1921 
and 1923, as chief mine inspector, is 
a deputy mine inspector within the 
operation of L. (1917) c 287, requir- 
ing the examination of deputy mine 
inspectors, Such. court itself now oc- 
cupying. position and _ performing 
functions of officer formerly called 
inspector of mines. State v. Craw- 
TOL p11 Gaia OO, sale euon le 

[f{] Removal of officer.—Ineligibil- 
ity for appointment of a mine inspec- 
tor or want of jurisdiction to appoint 
are grounds for ouster in quo war- 
.ranto proceedings, but not for re- 
moval on petition of miners, under 
the statute of 1901. In re Martin, 209 
Pa. 266, 58 A 478. 

[g] ‘Examinations for inspectors. 
—In re Coal Mine Inspectors’ Exam- 
inations, 28 Pa. Co. 559 (Act 1903 [P. 
L. p 531]). 

[h] Expenses of examinations,— 
In re Coal Mine Inspectors’ Examina- 
tions, 3 Pan Co. 550), CACtALIOS Eee ia: 

531] 

fil Statute requiring owner to pay 
fees of state inspector is valid. St. 
Louis Cons. Coal Co. vy. Illinois, 185 
U. S. 203, 22 SCt 616, 46 L. ed. 872; 
Chicago, etc., Coal Co. v. Peo., 181 Ill. 
270, 54 NE 961, 48 LRA 554. 

{j] Mileage of inspector can be 
paid but once for. each continuous 
session, where there has been no ad- 
journment for more than forty eight 
hours. In re Mine Inspectors, 36 Pa. 
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employment of mine examiners,° prescribing their 
authority® and qualifications,’ requiring examina- 
tions of mines® at certain times® or under stated 
conditions!® by authorized examiners,'t and im- 


Co. 441 (construing Act June 26, 1895 
[Py l. p 347] and Act June 2, 1891 
Seen Epes oye elas 

5. Bakka v. Kemmerer Coal Co., 
43 Utah 345, 134 P 888 (Wyo. Comp. 
Ste LOO BSS osu). 

{a] Examiner is not an “operative 
miner” and is not entitled to protec- 
tion of statute enacted for benefit of 
such miners. Havron v. Shoal Creek 
Coal Co., 184 Ill. A. 117 (Miners’ Aet 
§§ 14, 21 [Jones & A. §§ 7488, 7495]). 

6. See cases infra this note. 

[a] Oklahoma constitution creat- 
ing the office of chief inspector of 
mines, oil, and gas without prescrib- 
ing his duties, leaves the legislature 
the power of imposing such duties as 
it sees fit and of altering or taking 
them away and imposing them on 
other officials. Love v. Boyle, 72 Okl. 
300, 180 P 705. 

[b] Statutes strictly construed.— 
In re Mine Inspector, 14 Pa. Co. 96. 

{c] Scope of authority.—(1) Un- 
der 35 & 36 Vict. c 76 § 46, giving the 
inspector of mines power in certain 
cases by notice in writing to call 


upon a mine owner to remedy any 
matter connected with the mine 
which in the inspector’s opinion is 


dangerous and defective so as to 
threaten or tend to the bodily injury 
of any person, the inspector has no 
power to require the removal by the 
owner of a danger which is not im- 
mediately connected with his own 
mines. Reg. v. Spon Lane Colliery 
Co., 3 Q. B. D. 673. (2) State mining 
inspector has power to- prevent 
miners from working until law is 
complied with but has no power to 
compel employer to remedy unlawful 


condition. and reinstate such em- 
ployees if owner ceases operation. In 
re Mine Inspector, 14 Pa. Co. 96. (3) 


Inspector has discretionary power to 
order sprinkling of any coal mine or 
part of mine. Princeton Coal Min. 
Co. v. Lawrence, 176 Ind. 469, 95 NE 
423, 96 NE 387. 

[d] Appeals.—(1) Owners may 
appeal from decisions of mine inspec- 
tors. Consolidation Coal Co.’s App., 
20 Pa. Dist. 228; Ellsworth Coal Co.,’s 
FADD Re eas MOST: anh ls (2) But no 
appeal may be taken from a mere 
notice given by inspector. Pittsburg 
Coal Co.’s App., 35 Pa. Co. 1, (3) And 
ordinarily court cannot review report 
of special inspectors appointed by it 
on appeal from mine inspector’s de- 


cision. Ellsworth Coal Co.’s App., 16 
Pa, Dist. 36. 
{e] Who may institute prosecu- 


tions.—The fact that it is made the 
duty of the state inspector of mines 
to see that the provisions are en- 
forced does not limit the right to in- 
stitute prosecutions for its violation 
to him and his subordinates. Malone 
v. State, 179 Ind. 184, 100 NE 567. 

{f] Information laid by agent.— 
An inspector of mines under the 
Metalliferous Mines Regulations Act 
of 1872 may authorize an agent to lay 
the information in his name for an 
offense which can be prosecuted in a 
court of summary jurisdiction. Fos- 
ter v. Fyfe, [1896] 2 Q. B. 104. 

{g] Where written consent of the 
secretary of state to the institution 
of prosecutions is required, such con- 
sent need not be introduced in evi- 
dence, the statement of the lord ad- 
vocate or his representative that it 
has been obtained is sufficient. Ste- 
venson v. Roger, [1915] S. C. (J.) 24. 

7, See cases infra this note. 

{a] Reéxamination.—Qualification 
by examination for the office of in- 
spector of coal mines does not extend 
beyond the term then to be filled; a 
candidate for reélection must again 
qualify. In re Coal Mine Inspector, 
12 Pa. Dist. 320, 27) Pa. Co. 665. 

[b] Approval of bond by governor 
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essential to qualification and failure 
to approve within prescribed period 
creates vacancy justifying cancella- 
tion of license by board of examiners. 
Shaw v. State, 145 Ark. 411, 224 SW 
945. 

{c] Deputy.—L. (1917) e¢ 237 
makes the passing of an examination 
at the hands of the mine examining 
board a qualification for appointment 
and service as deputy mine inspector. 
prare v. Crawford, 116 Kan. 607, 22% 
oie 


Examining boards for mine in- 
spectors see supra § 785. 
See cases infra this note; and 


Master and Servant § 536. 
[a] Statute held valid.—Bakka v. 
Kemmerer Coal Co., 43 Utah 345, 134 


1b. CWyo. “Comp. St: ([19101-_§ 
[b] A mine within statute (1) 


must be mine in actual operation as 
such; mere fact that coal taken out 
preparatory to operation immaterial. 
Hakanson v. La Salle County Carbon 
Coal Co., 168 Ill. A. 147 [rev on other 
grounds 265 Ill. 165, 106 NE 617]. 
(2) A ‘mine’ includes a coal mine, 
although no coal is being dug, but in 
which men are engaged in preparing 
it for mining operations. Coal Run 
Goal). Co. ve -fones; 219.011. Ao 365,370 
[rev on other grounds 127 Ill. 379, 8 
NE 865, 20 NE 89] (L. [1883] p 114). 

[c] Hoisting engine on the sur- 
face outside the mine used in haul- 
ing coal is a part of a mining plant 
and must be included in the examina- 
tion by licensed mine examiner. 
Spring Valley Coal Co. v. Greig, 226 
te 511, 80 NE 1042 [aff 129 Ill. a. 


86]. 

[ad] Sufficiency of examination.— 
(1) Under a statute requiring an ex- 
amination each morning and provid- 
ing that no person shall be allowed 
to enter the mine until the examiner 
has reported all conditions safe for 
beginning work, the signing, by an 
examiner, of a printed form, reciting 
that the examination had been made 
before commencing work, and that 
the mine was free from dangerous 
gases, the air current circulating 
properly, and the entries in safe con- 
dition, is not a sufficient compliance 
with such _ section. Spring Vallev 
Coal Co. v. Rowatt, 96 Ill. A. 248 [aff 
196 Ill. 156, 638 NE 649]. (2) Where 
statute requires certain precautions 
to be taken unless there has been an 
examination establishing the exist- 
ence of a specified condition, the ex- 
amination required is an actual visual 
or physical examination of the en- 
tire place involved and not merely a 
scientific test from which inferences 
are drawn. Abbott v. Bromley, [1924] 
2K: .B. 684, 


fe] Marking of inspected areas is 
eesentlale Peo. v. Carter, 186 Ill. A. 
53. 

{f] Record of result of each ex- 


amination required. 
(LS95 Nt es-9: 

9. See statutory provisions; 
Master and Servant § 536. ; 

[a] When required.—Mine exami- 
ners are required to examine under- 
ground workings of mine within 
twelve hours preceding every day 
upon which mine is to be operated, 
and to mark dates of examination on 
portions examined. Peo. v. Carter, 
186 Ill. A. 453. 

[b] Willful violation.—The con- 
duct of a mine owner in failing to 
examine his mine upon Sunday and 
in permitting his men to enter and 
work therein the following day 
without such prior examination is a 
willful violation of the Miners’ Act. 
Athens Min. Co. v. Carnduff, 123 Ill. 
AD Usa fafl: 22150. 8b4 it NE on dele 

10. See cases infra this note. See 
also Master and Servant § 422. 


Scott v. Bould, 


and 


_Dist. 


be | 


[§§ 786-787 


posing penalties for violation thereof.” ; 

[§ 787] j. Prevention of Waste.'* Statutory pro-. 
visions regulating the operation of gas and oil wells 
for the purpose of preventing waste’ have been 


[a] Any mine on a vein of coal 
that is known to generate explosive 
gases is a “mine generating explosive 
gases” under a _ statute requiring 
daily examination. Com. v. Hutchi- 
son, 4 Pa. Co. 18. 

{[b] Disused workings. — Statute 
requires certain examination to be 
taken upon any working approaching 


-within a given distance of a disused 


working. Abbott v. Bromley, [1924] 
2K. B. 684. 
{[c] Means necessary for entry 


and inspection that an owner, lessee, 
or agent of a mine is required by 
statute to furnish to a mine inspec- 
tor contemplate reasonably safe 
means’ for entering and inspecting 
the mine. Folsom-Morris Coal Min. 
Co. v. Scott, 107 Okl. 178, 231 P 612 
(Comp. St. [1921] §§ 7554, 7557). 

11. See cases infra this note. 

[a] Certification essential. — (1) 
Only examiners having certificates 
as such may inspect, and the em- 
ployment as mine examiner of one 
who has no certificate as such is a 
violation of the law regardless of his 
actual competency or high qualifica- 
tions. Peo. v. Leiter, 148 Ill. A. 350. 
(2) Where certificated mine foreman 
cannot personally examine and su- 
pervise entire mine, he has authority 
to employ competent persons as his 
assistants. Such assistants should 
have certificates of qualification in 
order to be eligible for such employ- 
ment. In re Mine Inspection, 4 Pa. 
666. (3) A noncertified man 
cannot make a required examination 
of a mine, and the fact that a certi- 
fied man signs the report book for 
him does not legalize such action. 
In re Fire Boss’ Report, 36 Pa. Co. 


146. 

[b] Additional functions.—HExami- 
ner is not precluded from perform- 
ing other duties or work in the mine, 
and the same individual may there- 
fore be both mine examiner and mine 
manager at the same time provided 
that he has the necessary certificates. 
Peo. v. Kolb Coal Co., 151 Ill. A. 469. 

12. See cases infra this note; and 
supra notes 9, 10. 

[a] Foremen on whom duty of 
inspection and report is placed by 
statute are subject to prosecution for 
failure to do so. Atkinson vy. Jef- 
freys and Lancaster & Co., Ltd., 84 
awe Ir Bee LSS, 

[b] Evidence held sufficient to 
support verdict that mine examiner 
had failed to perform statutory du- 
ties of marking insvnected areas. 
Peo. v. Carter, 186 Ill. A. 453. 

[ec] Proof of certification.—W here 
an information charges a mine ex- 
aminer with a violation of the stat- 
ute in regard to marking the mine, 
and avers that he was a certificated 
mine examfner, the averment that he 
was a “certificated’’ mine examiner is 
mere surplusage which the people 
are not required to prove. Peo. v. 
Carter, 186 Ill. A. 453. 

13. Artificial increase of flow of 
well see infra § 788. 

Duty of oil and gas lessee to pre- 
Mey waste in general see supra 


See statutory provisions; and 
Ohio Oil, “Conve indianal rie Ue se 
V9.0) A20SCti 644 ead mee 9epate 
150 Ind. 21, 49 NE 809, 47 LRA 627, 
150 Ind. 698, 50 NE 1125). 

{a] The term “ ‘waste,’ 
herein, in addition to its ordinary 
meaning, shall include escane of 
natural gas in commercial quantities 
into the open air, the intentional 
drowning with water of a gas stra- 
tum capable of producing gas in 
commercial quantities, underground 
waste, the permitting of any natural 
gas well to wastefully burn and the 
wasteful utilization of such gas.” 
L. (1915) ec 197 § 2 [quot Quinton 


as used 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§§ 787-791] 


sustained as valid.15 
Who may enforce. 


of the state.17 


[§ 788] k. Artificial Increase of Flow.1® 
prohibiting the increase of the natural flow of wells 
by pumping’ have been held to be valid.?° 
Transportation of Product. 
prohibiting the use of artificial pressure*! in the 
transportation of natural gas? have been held to 
Where the use of pumps does not in- 
erease the natural flow? and the pressure is not 
increased beyond the oe limit,?° the statute is 


[§ 789] 


be valid.?# 


not violated. 
Location of pipe lines. 


[§ 790] m. Underground Maps. 


Relief Oil, etc., Co. v. State Corp. 
forma 101 Ok). 164, 166, 224 P 
[b] Burning in flambeau lights is 


declared to be a waste of natural 
gas and a penalty is prescribed there- 
for in Indiana. Townsend vy. State, 
147 Ind. 624, 47 NE 19, 62 AmSR 
477, 37 LRA 294, 

[c] Use of natural gas for the 
purpose of manufacturing carbon 
black may be prohibited. Quinton 
Relief Oil, etc, -Co. v. State Corp. 
Commn, (101, OL: $164, (234 —P 


156. 

15. U. S.—Walis v. Midland Car- 
bon, Co., 254 Us Si 300; 41 SCt, 118, 
65 L. ed. 276. 

Ind.—State v. Ohio Oil Co., 150 Ind. 
21, 49 NE 809, 47 LRA 627. 

Ky.—Com. v. Trent, 117 Ky. 34, 
ahs Sw 390, 25 KyL 1180, 4 AnnCas 


20 

GeO nten Relief Oil, ete., Co. 
v. State Corp. Commn., 101 Okl. 164, 
224 P 156. 

Tex.—Humble Oil, ete, Co. v. 
Strauss, (Civ. A.) 248 SW 528. 


{a] ‘Whe question of the relative 
value of the use of natural gas for 
the production of carbon and for in- 
dustrial and domestic purposes is one 
for the state to decide, in the exer- 
cise of its police power, to conserve 
its natural resources, and it can pro- 
hibit the use of such gas for manu- 
facturing carbon, even though it ap- 
pears that the value of the carbon 
exceeds the value of the gas for fuel. 


Walls v. Midland Carbon Co., 254 
ae S300, mise SCtY TES in65eela, Jed: 
I Delegation of power (1) toa 


commission to determine what shall 
constitute a wasteful utilization of 
natural gas and to make rules and 
regulations with reference thereto is 
valid. Quinton Relief Oil, etc., Co. 
v. State Corp. Commn., 101 Okl. 164, 
224 P 156. (2) The power to make 
rules for the conservation of oil and 
for the prevention of waste may also 
be delegated. Humble Oil, etc., Co. 
ve Strauss, (Tex. Civ. *A’)) 243: USiwi 


528. 

{c] Utilization required. — The 
Wyoming statute prohibiting con- 
sumption of natural gas for its 
products, without the heat therein 
contained being fully and actually 
utilized for other manufacturing or 
domestic purposes, requires only that 
the heat shall be utilized to its fullest 
practical and possible uses as in 
other fuel by the existing instrumen- 
talities, so that the statute is not 
invalid as requiring a use of the 
heat which is impossible, since no 
instrumentalities are capable of 
utilizing the full heat value of the 
gas. Walls v. Midland Carbon Co., 
254 U. S. 300, 41 SCt 118, 65 L. ed. 


If property rights of an in- 
dividual are injured he has an action in his favor,!® 
but where individual property rights are not in- 
volved, actions to enforce a statute prohibiting 
the waste of gas must be prosecuted in the name 


A aalinte requiring pipe 
lines to be buried at least twenty-four inches in agri- 
cultural land** apphes only where the right to ‘lay 
the pipes is condemned, not where it is purchased.2” 
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ing the preparation of underground maps*® have 


been upheld as 


purpose.*° 


constitutional.2® Refusal to fur- 


nish maps, required by a municipal ordinance, does 
not constitute an offense until the ordinance has 
been passed under the authority delegated for that 


Cost of making map. Where the owner fails to 


Statutes 


Statutes 


spector.** 


el eae 
mining. 


Statutes requir- | same person in a 


276. 

{[d] Acceleration of flow of min- 
eral waters for the purpose of sepa- 
rately utilizing carbonic acid gas 
obtained thereby may be prohibited 
to the extent that other owners are 
injuriously affected thereby. Linds- 
ley v. Natural Carbonic Gas Co., 220 
eS Glee SIS Chess Tab om aed: (369; 
AnnCas1912C 160; Peo. v. New York 
Carbonic Acid Gas Co., 196 N. Y. 
421, 90 NE 441. 

16. Arnold v. Garnett Light, etc., 


[§ 791] n. License Taxes. 
rules elsewhere discussed** license, occupation, or 
privilege taxes may be imposed on the business of 
Statutes imposing occupation or privi- 
lege taxes based upon the amount of the. product 
mined are valid notwithstanding they are additional 
to ad valorem taxes on oil leases,*® or on the land,** 
or are in addition to other license taxes paid by the 


Co., 103 Kan. 477, 174 P 1027 (Gen. 
St. [1915] § 4970). 

17. Arnold v. Garnett Light, etc., 
Co., supra. 

18. During transportation see in- 
fra § 789. 

19. See statutory provisions. 

[a] Carbonic gas.—(1) In New 
York the acceleration of the flow of 
mineral wells bored into rock for the 
purpose of extracting and marketing 
carbonic acid gas is prohibited. Peo. 
v. New York Carbonic Acid Gas Co., 
196 N. Y. 421, 90 NE 441; Hathorn v. 
Natural Carbonic Gas Co., 194 N. Y. 
326, 87 NE 504, 128 AmSR 555, 23 
LRANS 436, 16 AnnCas 989. (2) But 
such a statute has been construed as 
inapplicable where the waters are 
not drawn from a common source of 
supply and aiso where, if they are 
drawn from such a source, no injury 
is done to others having a like right 
to resort to it. Lindsley v. Natural 
Carbonic Gas Co., 220 U. S. 61, 31 
SCt 337, 55 L. ed. 369, AnnCas1912C 
160; Peo. v. New York Carbonic Acid 


Gas Co., supra. (8) And an abso- 
lute prohibition .of all acceleration 
for any purpose would be unconsti- 
tutional. Peo. v. New York Carbonic 
Acid Gas Co., supra. 

20. Manufacturers Gas, etc., Co. 
v. Indiana Natural Gas, etc. Co., 155 
Ind. 461, 57 NE 912, 50 LRA 768 
(gas wells). 

21. To increase flow of oil see su- 
pra § 788. 

22. See statutory provisions. 

23. Jamieson v. Indiana Natural 
Gas, ete., Co., 128 Ind. 555, 28 NE 
76, 12 LRA 652. 

[a] Eurprose of statute is the pro- 
tection of persons and property from 
the inflammable and explosive char- 
acter of gas in transit, and does not 
attempt to prevent the waste of gas. 
Consumers’ Gas Trust Co. v. Ameri- 
can Plate Glass Co., 162 Ind. 393, 68 
NE 1020; Jamieson v. Indiana Natu- 
ral Gas, etc., Co., 128 Ind. 555, 28 
NE 76, 12 URA 652; Richmond 
Natural Gas Co. v. Enterprise Natu- 
ral Gas Co., 31 Ind. A. 222, 66 NE 


782. 

24. Consumers’ Gas Trust Co. v. 
American Plate Glass Co., 162 Ind. 
393. 68 NE 1020; Richmond Natural 


Gas Co. v. Enterprise Natural Gas 


file the map and the inspector does it, the latter, 
may recover the cost of making the map in his own 
name,*! even though the work was done by a 
deputy,®2 and the owner cannot object to the suffi- 
ciency of the map if it is satisfactory to the in- 


Under and subject to 


related occupation,*® but have been 


Co., 31 Ind. A, 222, 66 NE 782. 

25. Consumers’ Gas Trust Co. v. 
American Plate Glass Co., 162 Ind. 
393, 68 NE 1020; Richmond Natural 
Gas Co. v. Enterprise Natural Gas 
Co., 31 Ind. A. 222, 66 NE 782. 

26. See statutory provisions. 

27. Clement v. U. S. Pipe Line Co., 
253 Pa. 187, 97 A 1070. 

28. See statutory provisions; and 
particularly Ill. Rev. St. (1874) p 704; 
2- Brightly §~Py Die py 1067." Bain- 
bridge Mines & M. pv 645. 

29. Daniels v. Hilgard, 77 Ill. 640 
(Rev. St. [1874] p 704). 

30. Scranton City v. Rose, 60 Pa. 
Super. 458. 

[a] In Pennsylvania P. L. (1913) 
p 1439, delegating authority to mu- 
nicipalities to create a bureau of 
mine inspection and surface support, 
did not become operative until such 
bureau was created by the munici- 
pal authorities. Scranton City v. 
Rose, 60 Pa. Super. 458. 

[b] After creation of such bureau 
by the municipal authorities, refusal 
to furnish maps constitutes an of- 
fense. Scranton City v. Rose, 60 Pa. 
Super. 458. 

[c] Repeal of the ordinance, 
pending a nrosecution, wipes out the 


proceedings. Scranton City v. Rose, 
60 Pa. Super. 458. See also Criminal 
Law § 35. 

31. Daniels vy. Hilgard, 77 Ill. 640 
(Rev. St. [1874] p 704). 

32. Daniels v. Hilgard, supra 
(Rev. St. [1874] p 704). 

33. Daniels* v. Hilgard, supra 
(Rev. St. [1874] p 704). 


See Licenses 37 C. J. p 162. 

Government leases and licenses in 
general see supra §§ 404, 438. 

License to mine on another’s prop- 
erty see sunra §§ 757, 

85. U. S.—Norfolk, etc., R. Co. v. 
Hall, 3 F. (2d) 254; Union Sulphur 
Co. v. Reed, 249 Fed. 172. 

Ala.—Republic Iron, etc., 
State, 204 Ala. 469, 86 S 65. 

Ky.—Raydure v. Estill County, 183 
Ky. 84, 209 SW 19. 

La.—Etchison Drilling Co. Vv. 
Flournoy, 131 La. 442, 59 S 867. 

Mont.—Mid-Northern Oil Co. vy. 
Walker, 65 Mont. 414, 211 P 353. 


Con eve 


36. Raydure v. Estill County, 183 
Ky. 84, 209 SW 19. 

Si) Republic irony ete, Com. Vv. 
State, 204 Ala. 469, 86 S 65. 

88. Republic Iron, etc, Co. v. 
State, supra. 

[a] A miner of coal and iron is 
not exempted from the operation of . 


a statute imposing a license tax on 
mining, because of having a license 
as a manufacturer of iron, although 
the mining operations are subsidiary 
to its manufacturing business. Re- 
public Iron, etc., Co. v. State, 204 
Ala. 469, 86 S 65. 
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construed as inapplicable to those producing merely 
as an incident to some other legitimate business in 
which the mined product is used, 2? although not 
limited necessarily to those who mine for the pur- 
The fact that such a 
tax is based on tonnage does not make it a direct 
tax,*! nor is such a statute rendered invalid by the 
fact that only one person in the state is operating 
a mine with its provisions;*? but where a statute 
imposing a tax on each barrel of oil is invalid when 
enacted, it is not validated by a subsequent amend- 
ment of the constitution which does not specifically 


pose of selling the product.*° 


refer to such act.*® 


[§ 792] o. Miscellaneous. Danger signals or 
warnings, required by statute to be given when 
mining operations are suspended,** have been held 
to be for the protection not only of persons en- 
but also of the general public.* 
The foreman of a mine, or like em- 
ployee, on whom a penal statute has imposed duties 


gaged in mining, 
Ventilation. 


89. Norfolk, ete., R. Co. v. Hall, 
3 F. (2d) 254, 
{a] West Virginia Gross Sales 


Act, levying an actual privilege tax 
on “every person engaging or con- 
tinuing, within this state, in the 
business of mining and producing 
for sale, or for profit, any coal,” etc., 
does not apply to those producing 
coal as an incident to some other 
legitimate business in which the coal 
is used, as a railroad company pro- 
ducing coal from its own mines solely 
for use in the operation of its road. 


Norfolk, ete., @o. Vv, “Hall, +3iH: 
(2a) 254. 

40. Republic Iron, etc, Co. v. 
State, 204 Ala. 469, 86 S 65. 

41, sRepublies= Iron; + \etc., (Cos lv: 
State, supra. 

42. Union Sulphur Co. evi. , Reed? 
249 Fed. 172. 

43. Etchison Drilling Co. v. Flour- 


noy, 131 La. 442, 59 S 867 
44. See statutory provisions. 


45. Whitehead Coal Min. Co. v. 
Pinkston, 71.Okl. 124, 175 RP 364 
(Rev. L. [1910] § 3976, which pro- 


vides that in all mines where opera- 
tions are temporarily or indefinitely 
suspended the superintendent or 
mine foreman Shall see that a danger 
signal shall be placed at the mine 


entrance or entrances). See also 
infra § 901. 

46. See statutory provisions; and 
Master and Servant § 489. 

47. Curvin.v. Grimes, 132 Ky. 


55%, 116 SW 725; Com. v. Hutchison, 
4, Pa.Co= 18; Com.,-v.'.Coonrad,!! 3 
Kulp (Pa.) 381; Com. v. Reynolds, 1 
Kulp (Pa.) 218. 

[a] Compelling workmen to leave 
mine.—Where a penal statute im- 
poses duties as to the proper venti- 
lation of a mine upon the foreman, 
when by reason of gases or. from 
other causes a coal mine has become 
dangerous, it is the duty of the 
mine foreman to compel every 
workman to retire from the mine 
and to remain out until after a 
proper examination of its condition 
has been made. Failure to do this 
is negligence and a disobedience of 


the law. Com. v. Coonrad, 3 Kulp 
(Pa.) 381. 
[b] The employee has no discre- 


tion as to the minimum quantity ‘of 
air required. Com. v. Hutchison, 4 
Pa. Co. 18; Com. v. Reynolds, 1 Kulp 
(Pa.) 218. 

48. Com. v. Reynolds, supra; Com. 
v. Hutchison, 4 Pa. Co. 18 

49. See statutory provisions. 

[a] Constitutionality.—A statute 
making it unlawful to drill or oper- 
ate oil or gas wells within one hun- 
dred feet of any railway right of 
way does not contravene provisions 
of the constitution of the state or 
that of the United States, and is a 
proper exercise of police power, even 
though its application renders an 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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as to proper ventilation of the mine,#® must strictly 
comply with the statute, to the extent of seeing that 
the required ventilation is furnished,*” and he can- 
not delegate the performance of his duties. a8 

Other statutory provisions. 
late or prohibit the operation of mines or wells 
according to their location with reference to rail- _ 
roads*® and boundary lines®® have been sustained 
as valid;*4 but a statute which deprives a mine 
owner of his property and contractual rights with- 
out due compensation is invalid.®? 
ding the working for minerals under water pipes,°* 


Statutes which regu- 


Statutes forbid- 


requiring bonds to secure subjacent rights of sup- 


entire lease valueless. Winkler v. 
Anderson, 104 Kan. 1, 177 P 521, 3 
268 


ALR . Sig 
50. See statutory provisions. 
[a] In Texas drilling wells within 


one hundred and fifty feet of the 
boundary of the lease or within three 
hundred feet of each other is pro- 
hibited under a statute which has 
been upheld as valid. Humble Oil, 
ete., Co. v. Strauss, (Civ. A.) 243 SW 
528. 


{b] In West Virginia (1) a stat- 
ute which imposes a penalty on the 
owner or tenant of land containing 
coal who shall excavate in any coal 
shaft on such land within five feet 
of the line dividing such land from 
that of others without the written 
consent of such others applies to one 
owning a vein of coal without owner- 
ship of the surface. Gawthrop v. 
Fairmont Coal Co., 68 W. Va. 650, 70 
SE 556. (2) Such consent must be 
expressed in unambiguous terms and 
cannot be inferred from the grant of 
a strip along the boundary with a 
right to remove all the coal there- 
from. Darby v. Davis Coal, etc., Co., 
74 W. Va. 295, 81 SE 1124, AnnCas 
1916A 226. (3) Each separate en- 
croachment within five feet of the 
dividing line between mines, whether 
made at the same time or at different 
times, constitutes a separate viola- 
tion of the statute. Darby v. Davis 
Coal, etc., Co., supra. (4) A coal 
mining corporation is liable for vio- 
lation of such statute by its em- 
ployees, independent of any knowl- 
edge of such violation by its officers. 
Darby v. Davis Coal, etc., Co., supra; 
Gawthrop v. Fairmont Coal Co., 74 
W. Va. 39, 81 SE 560: (5) Complaint 
in an action for penalty need not be 
in the exact words of the statute 
but is sufficient where it avers the 
wrong in language legally the equiv- 
alent of the terms of the statute, 
and evidence that plaintiff owns coal 
under the land is not at material 
variance with an averment that he 
owns the “land.” Selvey v. Grafton 
Coal ietc., Coneet2 aiwinaVia.g'680,7e09 
SE 656. (6) In such action it is not 
necessary to prove damages. or 
special injury, the amount of re- 
covery being prescribed by the stat- 
ute. Selvey v. Grafton Coal, etc., 
Coxe supra, a 

[c] In Indiana (1) by statute co- 
terminous owners have the right to 
ingress and egress to make surveys 
and measurements to ascertain 
whether any coal has been or is being 
mined from their land. Rowell v. 
Snoddy, 56 Ind. A. 584, 104 NE 90. 
(2) A person suing for penalty for 
failure of the owner of adjoining 
land to permit him to survey a mine 
thereon must show that the mine 
was open and being operated, and 
that request for a permit to enter the 
mine was made and refused. Rowell 


port,°* requiring compensation to the owner for 
injury to subjacent support on staking out a mining 
claim,®* and relating to mining on common or waste 
lands without compensation,°® have been enacted,. 
construed, and enforced. 

[§ 793] 4. Violation®’—a. In General. 
speaking the failure of a mine owner to perform 


Generally 


v. Snoddy, supra. 
51. Winkler v. Anderson, 104 Kan. 
1, 177 P 521, 3 ALR 268; Humble Oil, 


ete,,, Co. we ‘Strauss, <Texs. Civd AD 
243 SW 528. 

5@. Pennsylvania Coal .Co. _ v. 
Mahon, 260 U. S. 393; 43 SCt. 158, 


67 L. ed. 322, 28 ALR 1321 [rev 274 
Pa. 489, 118 A 491] (a statute penal- 
izing and authorizing the restraining 
of anthracite coal mining in desig- 
nated populous districts so as to 
cause the caving-in of the surface is: 
not a valid exercise of the police 
power as applied to a mining com- 
pany. which had reserved to itself 
by contract with surface owners the 
privilege of letting down the sur- 


face). 
53. Jary v. Barnsley Corp., [1907] 
2 Ch. 600; Edinburgh, etc., Water 


Trustees v. Clippens Oil Co., 87 L. T. 


se N. S. 275 (Waterworks Clauses 
ct). 
54. Evans Fuel Co. v. Leyda, 


(Colo.) 286 P 1023; Barker v. Mintz, 
73 Colo. 262, 215 P 534; Campbell v. 
Louisville Coal Min. Co., 39 Colo. 379, 
89 P 767, 10 LRANS 822. 

55. Basset v. Clarke Standard 
Min., etc., Co., 18 Ont. L. 38, 13 Ont 
WR 97 

56. Consett Industrial, etc., Soc., 
Ltd. v. Consett Iron Co., Ltd., [19227 
2 Ch. 135 [dist Consett’ Waterworks 
Co. v. Ritson, 22 Q. . 318, and foll 
Butterknowle Goliiccy” ‘Co., Ltd. v: 
Bishop Auckland Industrial Co-Op. 
Co., Ltd., [1906] A. C. 305]; Welldon- 
v. Butterley Co., Ltd., [1920] 1 Ch. 
130 (Inclusive Act), 

57. Cross references: 

Criminal prosecution generally see 

Criminal Law 16 C. J. pl. 
Enforcement of fine or ponaley gen- 

erally see Fines, Forfeitures, and 

Penalties 25 °C. J. p 11438. 
Liability with reference to particular’ 

statutory regulations see passim 

supra §§ 778-792. 

[a] Complaints or information for~ 
violation of particular regulatory 
provision see State v. Murlin, 137 Mo. 
297, 38 SW 923; Selvey v. Grafton 
Coal, etc., Co., 72 W. Va. 680, 79 SE 
656; Kopypala.v. State, 15 Wyo. 398, 
89 P, 576, 93) P 662; Foster _v. Fyfe, 
[1896] 2 Q. B. 104. 


[b] ‘athdavit of defense see Bar-- 
ne v. Guckert, 158 Pa. 124, 27 A 
[ec] Evidence of violation of par-- 


ticular regulatory provision see Peo. 
v. Carter, 186 Ill. A. 453; Rowell v. 
Snoddy, 56 Ind. A. 584, 104 NE 90; 
Selvey v. Grafton Coal, etc., Co., 72 
W. Va. 680, 79 SE 656; Stevenson v. 
Roger, [1915] Sree Ge 24. 

{d] Instruction in cases of par-- 
ticular regulatory provision see Peo. 
v. Leiter, 143 Ill. A. 350. 

[e] Question of fact see Seaboard 
ee Co: v.:Com.; 193 Ky. 629, 237 SW. 
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the duties imposed upon him subjects him to lia- 
bility in like manner as others,®°® even though he 
is precluded by statute from taking part in the 
management of the mine,°®® and although the owner 
may be a eorporation.®° An information wiil lie 
against one of several joint owners of a mine with- 
out joining the others where by his neglect or 
wrongful act the statutory rules have been vio- 
lated.®+ If the act provides that the owner, agent, 
and manager shall each be guilty of an offense for 
a violation of the statutory rules, the conviction 
and fine of one of them for a breach of such: regu- 
lation will not prevent the conviction of another 
in respect of the same breach.®°? The mere fact that 
the manager assumes full responsibility for the vio- 
lation will not justify an acquittal of the owners.®* 
Under some statutes®* the owner or agent is not 
liable where he was not in the habit of taking part in 
the management, had made adequate financial pro- 
vision to enable the manager to comply with the 
statute, and had no knowledge of the violation.®® 
Some statutes make owners’ agents liable under cer- 
tain conditions,°® and the manager of a mine is 
included in the phrase, ‘‘person employed in or 
about the mine,’’ making such persons liable for 
negligent omissions.°7 One who at the time of the 
acts complained of assumed to be a mine examiner 
and was exercising the powers and duties of the 
office is subject to prosecution and punishment for 
failing to perform one of the duties imposed on 
mine examiners without proof that he was, in fact, 
a de jure officer.®® 

Intent as element of offense.°® Mere failure to 
do a required act is sufficient to render one answer- 


58. iSee cases infra notes 59-63. - | Reprint 682. 
_ fa] In New York the commis- [a] 
sioner of labor is required by statute | makes 
to prescribe rules and regulations to 
insure the safety and health of per- 
sons employed in mines and quarries, 
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Defense.—(1) Where statute 
manager responsible 
violation unless he 
had taken all reasonable 
prevent that violation, he is not re- 76. 
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able to a statute punishing ‘‘any violation”’’ 
thereof.7° The conscious failure to observe and com- 
ply with the provisions of a statute, even though 
no evil intent induces the failure, is sufficient to 
constitute a willful violation thereof.74 Under a 
statute making miners who shall ‘‘intentionally’’ 

do certain things guilty of a misdemeanor, the word 

‘‘intentionally,’’ as so used, requires only that the 
act constituting the alleged violation of the statute 
shall be ‘‘knowingly’’ done.”2 Knowledge of the 
fact that its employees are violating a statute is 
not essential to the liability of a corporation to a 
penalty for such violation;7* but where the statute 
makes it unlawful ‘‘to allow’’ certain acts, knowl- 
edge or acquiescence is a prerequisite to liability.** 

[§ 794] b. Injunction. Some statutes not only 
provide a penalty for their violation, but give to 
proper courts the authority to restrain by injunc- 
tion, on the application of the inspector, the opera- 
tion of a mine condueted in contravention of the 
statute.7> Thus mining inspectors’® may obtain in- 
junctions against the operation of mines in a dan- 
gerous condition.”* 

[§ 795] B. Government Operation. It has been 
held that the governor of a state has the power, 
in an emergency, to seize and operate the coal mines 
within the state if the operators fail to do so.*8 

[§ 796] C. Mining and Prospecting Partnerships, 
Trusts, Associations, and Corporations’°—1. Mining 
Partnerships—a. Nature and Creation—(1) In Gen- 
eral. A mining partnership has been said not to 
be a true partnership, but rather a cross between 
a tenancy in common and a partnership proper, par- 
taking in part of the nature of each.*® 


versed on the facts); Consolidation 
Coal. .Co’s (App: 4.20" Bal Dist) 228; 
Com. v. Wilkes Barre Coal Co., 29 
LegInt (Pa.) 213. See also Injunc- 
tions § 438 et seq. 

Mining inspectors see supra 


forga 
proves that he 
means to 


and the failure of the employer to 
obey such rules renders him liable 
both criminally and civilly. Mautse- 
wich v. U. S. Gypsum Co., 217 N. Y. 
§93, 112 NE 471. 

59. Rodger v, Fife Coal Co., Ltd., 
LESZ318Sh C08: 


60. Rex v. Dominion Coal Co., 41 
N._S.-137. 
61. Reg. v. Brown, 7 E. & B. 757, 


90 ECL 757, 119: Reprint 1427, 
hee Wynne y. Forrester, 5 C. P. D. 
ih 

63. Wing v. Dent Main Colliery 
Co., Ltd., T1924) 2K. B. 389. 

64. See statutory provisions. 

65. Atkinson v. Lewis Merthyr 
Cons. Collieries, Ltd., [1916] 1 K. B,. 
363; Baker v. Carter, 3, Ex. D. 132; 
Stokes v. Checkland, 17 Cox C. C. 
6315.) Bell vo Bruce,;.55 oJurP: 635) 
Atkinson vy. Jeffreys and Lancaster 
&7Cols Ltds 84 Li Se Ke: Be 73 9. 

[a] Nonresident owner.—In the 
case of a nonresident part owner of 
a mine, taking no part in the man- 
agement, the appointment of a cer- 
tificated manager is evidence upon 
which, without proof of personal in- 
terference on the part of such owner, 
he may be acquitted of an offense 
under such a statute. Baker v. Car- 
ter, 3 Ex. D. 132 

66. See statutory provisions. 

[a] “ ‘Agent’ when used in rela- 
tion to any mine, means any person 
appointed as the representative of 
the owner in respect of any mine, or 
of any part thereof, and as such 
superior to a manager appointed in 
pursuance of this Act.’ Anderson v. 
Atkinson, 99 L. T. Rep. N. S. 22, 24 
(Coal Mines Regulations Act of 1887 
[50 & 51 Vict. c 58 § 75]). 

67. Felton v. Heal, [1920] 3 K. 
B. 1; Atkinson v. Morgan, [1915] 
3 eS B. 23; Dickenson v. Fletcher, 
L. 9C. P. 1; Howells v. Wynne, 
ib G. B.. N...S:,..3, 109 BCL. (3, -143 


lieved from responsibility merely be- 
eause of having appointed competent 
employees. Atkinson v. Morgan, 
[1915] 3 K. B. 23. (2) But the man- 
ager is not liable where the duty 
neglected was one which he had a 
right to delegate and did delegate to 
a competent employee. Dickenson vy. 
Fletcher, L. R. 9 C. P. 

{b] Aiding and abetting. —A man- 
ager who permits violations of rules 
in his presence may be convicted of 
aiding and abetting such violations. 
Howells v. Wynne, 15 C. B. N.S. 3, 
109 HCL 3, 148 Reprint 682. 


= Peo. bveer Carter, Ws86: E> Ag 
453. 

69. See generally see Criminal 
Law §§ 41-50 

70. Princeton Coal Min. Co. 


Lawrence, 176 Ind. 469, 95 NE 423, 
96 NE 387. 

71. Eichhorn v. St. ._Louis, etce., 
Coal Co., 288 Ill, 351, 123 NE 603; 


Athens Min. Co. v. Carnduff, 221 Ill. 
354, 77 NE 571; Peo. v. Leiter, 143 I11. 
A. 350; Princeton Coal Min. Co. v. 
Lawrence, 176 Ind. 469, 95 NE 423, 
96 NE 387; Com. y. Sardoni, 37 Pa. 


[a] Instructions.—In a criminal 
prosecution under the Mines and 
Miners Act in which willfulness is 
charged, it is error to instruct a jury 
that they may disregard the ques- 
tion of willfulness. Peo. vy. Leiter, 
143 Ill. A. 350. 

72. Koppala v. State, 15 Wyo. 398, 
89 P 576, 93 P 662. 

73. Darby v. Davis Coal, etc., Co., 
714 W. Va. 295, 81 SE 1124, AnnCas 
1916A 226; Gawthrop v. Fairmont 
Coal Co., 74 W. Va. 39, 81 SE 560. 


74. Reg. v. Handley, 9 L. T. Rep. 
N.S, 827. 
75. See statutory provisions; and 


Haddock v. Com., 103 Pa. 243 (con- 
Strudneie bea delS.1 Olea Seb DUE 
where decree for injunction was re- 


Consolidation Coal Co.’s App., 
20. Pa. Dist. 228. 

78. Dakota Coal Co. v. Fraser, 283 
Fed, 415 [rev on other grounds 267 
Fed. 130]. 

[a] When permissible.—In a fed- 
eral case arising in North Dakota it 
was held that the governor of a state 
in which were coal mines, on the 
continuous operation of which the 
people of the state had come to rely 
for fuel in winter, had the power to 
seize and operate such mines by state 
agencies, where the owners refused 
to operate them, owing to differences 
with their employees and a resulting 
strike, which caused the closing down 
of the mines at the beginning of an 
unusually severe winter, and where 
because of a nation wide strike suffi- 
cient coal could not be obtained from 
outside, and there was certainty of 
extensive suffering and death if the 
domestic mines were not operated. 


Dakota Coal Co. v. Fraser, 3 Fed. 

126) [rev on other grounds 267 Fed. 
79. Cross references: 

Associations generally see Associa- 
tions: 5G) Jap 1330; 

Corporations eNO any see Corpora- 


tions 14 C. Dean 
Joint Baron Gunes generally see Joint 
Adventures 33 C. J. p 839. 
Joint-stock companies generally see 
Joint-Stock Companies 383 CG J. 
p 877. 
Partnership generally see Partner- 
ship [30 Cye 334]. 
Prospecting partnerships see infra 
813. 
Settembre v. Putnam, 30 Cal. 
Mallett v. Uncle Sam _ Gold, 
Min. Co., 1 Nev. 188, 90 AmD 
484; Barrett v. Buchanan, 95 Okl. 
262, 213 P°.734; Blackmarr v. Wil- 
liamson, 57 W. Va. 249, 50 SE 254, 
4 AnnCas 265; Childers v. Neely, 47 


80. 
490; 
etc., 
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Tenancy in common. 


tenants in common.*®? 
[§ 797] (2) Contract; Intent. 


tion of the parties.‘* 


No express declaration of partnership is essen- 
tial to the establishment of partnership rights where 
the intention of the parties may be gathered from 
the surrounding circumstances and their conduct | 


W. Va. ie SE 828, 81 AmSR 777, 


A mining partnership is not a 
partnership within the general law 
applying to partnerships and may 
exist notwithstanding a _ statutory 
provision that partnerships can be 
formed only by the consent of all 
the parties thereto, and that no new 
partner can be admitted into a part- 
nership without the consent of every 
existing member thereof. Barrett v. 
Buchanan, 95 Okl. 262, 213 P 734. 
[b] In Spain and Germany.—A 
species of partnership similar to 
what is now known as a mining part- 
nership was known and recognized 
under the old Spanish system of 
mining. Similar partnerships have 
for a long time been known in Ger- 


many. Kahn y. Old Tel. Min. Co., 
2 Utah 174. 
81. U. S—Hailey First Nat. Bank 


v. (G._ Vv. B... Min. Co.;\' 89 “Fed: 449 
faff 95 Mea 35, 35 CCA 510]. 

(Cal.—Peterson v. Beggs, 26 Cal. A. 
760, 148 P 541. 

Colo.—Slater v. Haas, 15 Colo. 574, 
25 P1089; 22 AmSR 440. 

Ill.—Hand y. Allen, 294 Ill. 35, 128 
te 305; Tuck v. Downing, 76 Il). 

Mont.—Anaconda Copper Min. Co. 
v. Butte, etc., Min. Co., 17 Mont. 519, 


43 P 924. » 
22 Nev. 


Nev.—Vietti 
390, 41. P 151. 

Okl.—Anderson v. Keystone Supply 
Co., 93 OKl. 224, 220 P 605; Gillespie 
ve Shufflin, 91. Ok). 72,.216 P 132; 

Pa.—Bell v. Johnston, 281 Pa. 57, 
126 A 187; Laughner vy. Wally, 269 
Pa. 5, 112A 105. 

Wyo.—Hartney y. Gosling, 10 Wyo. 
346, 68 P 1118, 98 AmSR 1005. 

82. Hatch v. Fritz, 48 Colo. 530, 
111 P 74; Anderson y. Keystone Sup- 
ply. Co.; 938 Okl.. 224, 220 P 605; 
Gillespie v. Shufflin, 91 Ok. 


v. Nesbitt, 


83. Hailey First Nat. Bank v. 
G, V. B. Min. Co., 89 Fed. 449 [aff 
95 Fed. 35, 35 CCA 510]; Peterson v. 
Beggs, 26 Cal. A. 760,148 P 641; 
Madar v. Norman, 13 Ida. 585, 92 
P 572.- And see intra § 798. 

Tenancies in common generally see 
Tenancy in Common [388 Cye 1]. 

84. U. S.—Loy v. Alston, 172 Fed. 
90, 96 CCA 578. 

Nev.—Craw v. Wilson, 22 Nev. 385, 
40 P 1076. ’ 

Oh.—Baker v. Brennan, 12 Oh. Cir. 
Dec. 211. 

Okl.—Gillespie v. 
(2. 2h Oe Loe 

Pa.—Bell v. Johnston, 281 Pa. 57, 
126 A 187; Taylor v. Fried, .161 Pa. 


Shufflin, 91 Ok. 


53, 28 A 9938; Butler Sav. Bank vy. 
Osborne wl5or Baro; 28 FAl 1634039 
AmSR 665; Neill v. Shamburg, 158 


Pa. 263, 27 A 992; Dunham v. Love- 
rock, 158 Pa. 197, 27 A 990, 38 AmSR 


838; Walker v. Tupper, 152 Pa. 1, 
25. A 272: 
Utah.—Bentley v. Brossard, 33 


— 


A mere tenancy in common 
in mining lands or leases does not create a partner- 
ship,®! nor does participation by tenants in common 
in a common enterprise affecting their property nec- 
essarily render them partners;*? and where some, 
but not all, of the owners in common of mining 
property form a partnership, the status of those 
owners not participating therein remains that of 


The creation of 
a mining partnership is dependent upon the inten- 
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with reference thereto,’® and the same is true of 
an alteration of the terms of an existing partner- 
ship agreement.*® 

The agreement may 
acquisition of an interest in land is involved.** 

Executory agreement. In order that an agreement 
to form a mining copartnership may create the 
relation of copartners it is essential that the agree- 


be by parol, although the 


ment be an executed agreement,** as an executory 


contract for a partnership to be formed in the 
future is insufficient ;8® and the same is true of a 


mere executory contract to acquire an interest in 


Utah 396, 94 P 736. . 

{a] The requisite intention is not 
necessarily .a specific intention to 
assume the relation of partners and 
the legal consequences’ resulting 
therefrom and if the parties intend 
to make, and do make, such stipula- 
tions as in law constitute a partner- 
ship, they will be liable as partners 
although they did not intend to ren- 
der themselves liable as such, and in 
such case an agreement among them- 
selves that they shall not be liable 
as partners is immaterial. Manville 
v. Parks, 7 Colo..128, 2 P 212; Bent- 
ley v. Brossard,’ 33 Utah 396, 94 P 
736. 

{[b] Oral agreement.—In_ deter- 
mining whether the relation between 
the parties to an oral agreement 
constitutes a partnership, their in- 
tention as disclosed by the nature 
and effect of the whole agreement 
and acts done thereunder must gov- 
ern. Shea v. Nilima, 133 Fed. 209, 
66 CCA 263. 

{[c] In Pennsylvania under the 
Uniform Partnership Act it is held 
that a partnership can be established 
only by a specific voluntary agree- 
ment of the parties to that effect. 
fete vy. Johnston, 281 Pa. 57, 126 A 
187. 

85. U. S.—Kahn vy. Central Smelt- 
ing Co., 102 U. S. 641, 26 Li. ed. 266; 


Crystal Copper Co. v. Gaido, 5 F. 
(2d) 881. 
Alaska.—Marks v. Gates, 2 Alaska 


519. 

Ariz.—Bell v. Wright, 25 Ariz. 97, 
23) Peto: 

Cal.—Dougherty v. Creary, 30 Cal. 
290, 89 AmD 116; Skillman vy. Lach- 
man, 23 Cal. 198, 883 AmD 96. 

Colo.—Walker v. Bruce, 44 Colo. 
109, .97.P 250; Hurd v.. Tomkins, 17 
Colo, 394, 30 P 247; Slater v. Haas, 


15. Colo. 574, 25 P 1089, .22 AmSR 
440; Meagher v. Reed, 14 Colo. 335, 
24 P 681, 9 LRA 455; Manville v. 


Parks, 7sColo; Lae) v2 P wait 


Ida.—Madar v. Norman, 13 Ida. 
585, 92 Pe o7T2: 

Ill.—Harris v. Young, 298 Ill. 319; 
131 NE 670. 

Minn.—Jarecki Mfg. Co. v. Ryan, 


114 Minn. 38, 129 NW 1055, 1830 NW 
948. 

Mo.—Dale v. Goldenrod Min. Co., 
110 Mo. A, 317, 85 SW 929. 


Mont.—Wisenberg v. Goldsmith, 42 
Mont. 563, 1138 P 1127. 
Oh.—Young vy. Krumme, 109 Okl. 


145, 236 P 606. 

Tex.—Indiahoma Refining Co. v. 
Wood, (Civ. A.) 255 SW 212. 

Utah.—Bentley v. Brossard, 
Utah 396, 94 P 736. 

W. Va.—Kirchner vy. Smith, 61 W. 
Va. 434, 58 SE 614, 11 AnnCas 870. 

Wyo.—Hartney v. Gosling, 10 
Wyo. 346, 68 P 1118, 98 AmSR 1005. 

EKng.—Fereday v. Wightwick, 1 
Russ. & M. 45, 5 EngCh 45, 39 Re- 
print 18, Tamb. 250, 48 Reprint 100. 

N. W. Terr.—Gilmour vy. Griffis, 7 
Terr. Ge 225. 

[a] A partnership may be implied 
from the acts of the parties, as well 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 2s 


33 |: 


an existing mining partnership,®° and of an execu- 
tory agreement to become a member of an unincor- 
porated mining association.* 

Presumption against creation of ordinary part- 


as by express agreement, and even 
though they may not intend to be- 
come partners, yet if they enter into 
such business relation and do such 
acts as in law constitute a partner- 
ship, they are no less partners than 
if they had fully intended to become 
such. In establishing such a relation 
less strictness of proof is required 
where partners are sued than when 
they themselves sue as such. Man- 
ville v. Parks, 7 Colo. 128, 2 P 212. 


86. Hand vy. Allen, 294 Ill. 35, 128 
NE 305. 
87. U. S.—Shea v. Nilima, 133 


Fed. 209, 66 CCA 263. 

Cal.—Moritz v. Lavelle, 77 Cal. 10, 
18 P 803, 11 AmSR 229; Settembre 
v. Putnam, 30 Cal. 490. 

Colo.—Hatch vy. Fritz, 48 Colo. 530, 
111 P 74; Meagher v. Reed, 14 Colo. 
335, 24 P 681, 9 LRA 455; Murley v. 
Ennis, 2 Colo. 300. 

Mont.—Hirbour v. Reeding, 3 Mont. 
15. 

Nev.—Craw v. Wilson, 22 Nev. 385, 
40 P 1076. 

N. M.—Eberle y. Carmichael, 
M. 696, 47 P 717. 

Wash.—Mack v. Mack, 
LOSI MAO 

oon generally Frauds, Statute of 
§ 207. 4 

fa] Oral evidence is admissible 
where a writing alleged to create a 
mining partnership does not on its 
face establish a complete partnership 
agreement. Hatch -v. Fritz, 48 Colo. 
530, 111 P 74. 

88. Prince v..-Lamb, 128 Cal. 120, 
60 P 689; Mackie-Clemens Fuel Co. 
v. Brady, 202 Mo. A. 551, 208 SW 
151; Wammack v. Jones, 103 Okl. 1, 
229 P 159; Indiahoma Refining Co. v. 
Wood, (Tex. Civ. A.) 255 SW 212. 

[a] A marked distinction exists in 
law between an agreement to enter 
into the copartnership relation at a 
future day and a copartnership actu- 
ally consummated. Wammack = vy. 
Jones, 103 Okl. 1; 229 P 159. 

{b] An executory conditional con- 
tract between the owner of a lease 
and another for the purchase of a 
half interest therein if, after a sub- 
sequent inspection, the latter desires 
to make the purchase, with a retro- 
active provision for a division of any 
profits from the mine intermediate 
the execution of the contract and the 
ultimate purchase, does not create a 
partnership. Mackie-Clemens Fuel 
Co. v. Brady, 202 Ma. A. 551, 208 
SW 151. : 

89. See Partnership [30 Cyc 358]; 
and cases suvra note 88. 

$0. Indiahoma Refining Co. vy. 
Wood, (Tex. Civ. A.) 255°-Sw 212: 

91. Hedge’s App. 63 Pa. 
Dickinson v. Valpy, 10 B. & C. 


8 N. 
39 Wash. 


128 


21 ECL 63, 109 Reprint 399, 19 BRC 


423. 
[a] A subscription to shares of an 
unincorporated joint stock mining 


‘association does not of itself consti- 


tute the subscriber a» member of the 
association or partner liable to all 
the duties and responsibilities of a 
member. Hedge’s App., 63 Pa. 273. 


pi 


—— 
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nership. 


conduct. 


[§ 798] (3) What Constitutes. Interest in prop- 
erty. A partnership may be formed to work mines 
owned or leased by any or all of the individual 
members,** but the parties must be associated to- 
gether in the ownership or possession of the prop- 
erty In some manner;*® and although an equitable 
interest is sufficient,®® there must be an interest 


Where tenants in common of mines or 
leases become partners with reference to the opera- 
tion thereof, the presumption is that there is a 
mining partnership, rather than an ordinary gen- 
eral partnership, in the absence of an express agree- 
ment forming the latter,9? but such an agreement 
need not be proved by the express words of the 
parties and may be established by their acts and 
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right of the partnership as distinguished from that 
of the owner,®’ and a mere license®® or contract 
of employment®® is not a sufficient interest in the 
mine to support a mining partnership. 

Joint operation. 
working of a mine is essential to the creation of 
a mining partnership,' and in some Jurisdictions an 
actual joint operation or development is essential.” 


An agreement for the joint 


As a general rule a mining partnership arises when 


in the property or a right to possession in the 


92. Dailey v. Fitzgerald, 17 N. M. 
137, 125 P 625, AnnCas1914D 1183; 
Wetzel v. Jones, Coe Ww Vidi Le 84 
SE 951; Childers v. Neely, 47 W. Va. 
70, 34 SE 828, 81 AmSR 777, 49 LRA 


468. 
93. Dailey y. Fitzgerald, 17 N. M. 
137, 125 P 625, AnnCasi914D 1183. 
94. U. S—Howard v. Luce, 171 
Fed. 584; Bybee v. Hawkett, 12 Fed. 


649, 8 Sawy. 176. 
Cal.—Smith v. Cooley, 65 Cal. 46, 
Settembre y. Putman, 30 


23.810! 
Cal. 490. 

Colo.—Manville v. Parks, 7 Colo. 
128, 2 P 212; Ashenfelter v. Wil- 
liams, 7 Colo. A, 332, 43 P 664; Per- 
kins v. Peterson, 2 Colo. A. 242, 29 P 
L185. 

Ida.—Haskins y. Curran, 4 Ida. 573, 
42-P 559. 

Mont.—Southmayd v. Southmayd, 4 
Mont. 100, 5 P 318. 

Utah.—Mills v. Gray, 50 Utah 224, 
167 P 3858; Bentley v. Brossard, 33 
Utah 396, 94 P 736. 

Wyo.—Hartney y. Gosling, 10 Wyo. 
346, 68 P 1118, 98 AmSR 1005 

N. S.—McDonald v. Gildert, Sy NGS 
Dec. 551. 


95. Crystal Copper Co. v. Gaido, 
5 F. (2d) 881; Prince v. Lamb, 128 
Calaelc0no0mr Oso. 


96. Harper v. Sloan, 177 Cal. 174, 
169 P 1048, 181 P 775; Manville v. 
Parks, 7 Colo. 128, 2 P 212. 

[a] Possession under an option to 
purchase an interest in the mine is 
sufficient. Manville v, Parks, 7 Colo. 
1285.2, 202 

97. Michalek v. New Almaden Co., 
42a An 186,084. P65" Viceroy: 
Anson, 7 B. & C, 409, 14 BCL 63, 108 
Reprint 776. 

98. Michalek v. New Almaden Co., 

Cale AG. 150;0182 PioG: 
99. Berry v. Woodburn, 107 Cal. 
504, 40 P 802; Settembre v. Putnam, 
30 Cal. 490; Michalek v. New Alma- 
den Co., 42 Cal. A. 736, 184 P 56. 

1. Doyle v. Burns, 123 Iowa 488, 
99 NW 195; Southern Oil, etc., Co. v. 
Mexia Oil, etc., Co. (Tex. Civ. <A.) 
186 SW 446, 450 [cit Cyc]. 

{a] Minin: partmership is not 
created by a contract under which 
each of the parties is te furnish 
labor, moneys, and supplies for the 
purpose of locating and developing 
mining claims for the joint and equal 
benefit of the parties, but which does 
not provide that mines when discov- 
ered should be worked on joint 
account. Doyle v. Burns, 123 Iowa 
488, 99 NW 195. 

Gates, 2 


2. Alaska.—Marks  v. 
Alaska 519. 

Cal.—Prince y. Lamb, 128 Cal. 120, 
60 P 689; Dorsey v. Newcomer, 121 
Cal. 213, 53 P 557; Duryea v. Burt, 28 
Cal. 569; Callahan v. Danziger, 32 
Gale Ae 405; (1638) P65; Peterson ‘v, 
Beggs, 26 Cal. A. 760, 148 P 541. 

Ida.—Madar v. Norman, 13 Ida. 


585, 92 P 572. 
Mont.—O’Hanlon y. Ruby Gulch 


Min. Co., 64 Mont. 318, 209 P 1062; 
Anaconda Copper Min.:Co. v. Butte, 
etc., Min. Co., 17 Mont. 519, 43 P 
924, 


Nev.— Vietti v. Nesbitt, 22 Nev. 
390, 41° RP 151: 

Okl.—Wammack v. Jones, 103 Okl. 
1, 229 P 159; Gillespie v. Shufflin, 91 
Okl. 72, 216 P 132. 

Wyo. "_Hartney v. Gosling, 10 
Wyo. 346, 68 P 1118, 98 AmSR 1005. 

[a] A partnership engaged in ex- 
ploring prospective oil territory is 


not a “mining partnership.”  Calla- 
han v. Danziger, 32 Cal. A. 405, 163 
P 65. 

[b] A contract looking to the 


operation of a well in the event oil 
and gas are encountered does _ not 


create a present partnership. Wam- 
mie VouJdones, 103. OKI 1) 229) 
15 

to] Mining partnerships are rec- 


ognized only when associates actu- 
ally engage in working the property, 
and before actual operations begin 
and after they cease the parties are 
simply cotenants, unless an ordinary 
partnership has been formed. Snider 
v. Davidson, 105 Kan. 661, 185 P 724; 
Huston v. Cox, 103 Kan. 73,~172 Pp 
992. 

[d] Where the actual working of 
the mine has ceased, the relation of 
the codwners is that of tenants in 
common, and not that of partners, 
and there is no longer any confiden- 
tial relation between them. Harris 
v. Lloyd, 11 Mont, 390, 28 P 736, 28 
AmSR 475, 

38. U. S.—Kahn v. Central Smelt- 
ing Co., 102 U. S. 641, 645, 26 L. ed. 
266; Crystal Copper Co. v. Gaido, 5 
F. (2d) 881; Connolly v. Bouck, 174 
Fed. 312, 98 CCA 184 [certiorari den 
220; Us Sin 60} 31 SCt i714, 55 Li ed. 


608]; Hailey First Nat. Bank v. G. 
V. B. Min. Co., 89 Fed. 449 [aff 95 
Fed. 35) 35. CEA e510.) 3 © Bybee’ Sv. 


Hawkett, 12 Fed. 649, 8 Sawy. 176. 
Paap amas v. Gates, 2 Alaska 
Ariz.—Bell vy. Wright, 25 Ariz. 97, 
213 P 575 
Ca 1.—Harper v. Sloan, 177 Cal. 174, 
12) 


169 P 1043, 181 775; Prince v. 
Lamb, 128 Cal. 120, 60 P 689; Ferris 
v. Baker, 127 Cal. 520, 59 P 937; 


Dorsey v. Newcomer, 121 Cal. 213, 53 
P 557; Berry v. Woodburn, 107 Cal. 
504, 40 P 802; Dougherty v. Creary, 
30 Cal. 290, 89 AmD 116; Duryea v. 
Burt, 28 Cal. 569; Skillman y. Lach- 
man, 23 Cal. 198, 883 AmD 96; Niel- 
son v.. Gross, 17 Cal. As 74, 118 «Pe 


725; Holdt v. Hazard, 10 Cal. A. 440, 
102 P 540. 
Colo.—Walker v. Bruce, 44 Colo. 


109, 97 P 250; Hodgson v. Fowler, 24 
Colo. 278, 50 P 1034; Slater v. Haas, 
15 Colo. 574, 25 P 1089, 22 AmSR 440; 
Meagher v. Reed, 14 Colo. 335, 24 P 
681, 9 LRA 455; Higgins v. Arm- 
strong, 9 Colo. 38, 10 P 232; Manville 
v. Parks, 7 Colo. 128, 2 P 212; Charles 
v. Eshleman, 5 Colo. 107; Lawrence 
v. Robinson, 4 Colo. 567; Lamont v. 
Reynolds, 26 Colo. A. 347, 144 P 1131; 
Lyman v. Schwartz, 13 Colo. A. 318, 
57 P 735; Ashenfelter v. Williams, 7 
Colo. Ar 832; 43, 2. 6645" Perkins: ve 
Peterson, 2 Colo. A. 242, 29 P 1135. 

Ida.—Madar v. Norman, 13 Ida. 
585, 92 P 572; Haskins v. Curran, 4 


two or more coowners or lessees of a mining claim 
actually engage in working the same and share 
according to the interest of each, although there 
is no express agreement between them to become 
partners,’ and in some states there are statutes* 
substantially to the same effect;> but mere joint 
operation of a mine or well will not necessarily 


Ida. 573, 43 P 559; Hawkins v. Spo- 
kane Hydraulic Min. Co., 3 Ida. 241, 
230eP 433. 

iil—Harris v.. Young, 293 Til. 319; 
131 NE 670. See Montgomery v. 
Hickok, 188 Ill. A. 348. 

Minn.—Jarecki Mfg. Co. Ry 

Loe Minn. 38, 129 NW 1055, ‘i380 Nw 


Mo.—Snyder v. Burnham, 77 Mo. 
52; Beller v. Murphy, 139 Mo. A. 
663, 123 SW 1029; Dale v. Goldenrod 
Min. Co., 110 Mo. "A. 317, 85 SW 929; 
eee ae Vv. Hemenway, 75 Mo. A. 

Mont.—Wisenberg v. Goldsmith, 42 
Mont. 563; 11392) 112% "Conedon) vs 
Olds, 18 Mont. 487, 46 P 261; Ana- 
conda Copper Min. Co. v. Butte, etc., 


Min. C€o.;° 1% Mont. 519, 43 P1994; 
Southmayd v. Southmayd, 4 Mont. 
100, 5 P 318; Nolan vy. Lovelock, 1 


Mont. 224. 
Oh.—Ervin v. Masterman, 16 Oh. 
Cir. Ct. 62, 8 Oh. Cir. Dec. 516. 
Okl.—Young v. Krumme, 109 Okl. 
145, 236 P 606; Gillespie v. Shufflin, 


91 OK ni2y Lier Us 2etBarretts ve 
Buchanan 95a Ole (26 20a021 Sel ay oa 
ells v. Shriver, 81 Okl. 108, 197 P 


Tex.—Indiahoma Refining Co. v. 
Wood, (Civ. A.) 255 SW 212. 

Utah.—Bentley v. Brossard, 33 
Utah .396, 94. BP 736. 

W. Va.—Kirchner v. Smith, 61 W. 
Va. 434, 58 SH 614, 11 AnnCas 870; 
Childers v. Neely, 47 W. Va. 70, 34 
SE 828, 81 AmSR 777, 49 LRA 468. 

Wyo.—Hartney v. Gosling, 10 Wyo. 
346, 68 P 1118, 98 AmSR 1005. 

Eng.—Fereday v. Wightwick, 1 
Russ. & M. 45, 5 EngCh 45, 39 Re- 
print 18, Taml. 250, 48 Reprint 100. 

N. W. Terr.—Gilmour vy. Griffis, 7 
Terr. L. 225, 

[a] Leading 
Burt, 28 Cal. 569. 
_[b] Formal agreement for divi- 
sion of profits and expenses. is not 
essential. Harris v. Young, 298 Ill. 
319, 131 NE 670. 

{c] Contractual provisions post- 
poning division of the profits until 
after the payment of specified debts 
out of the profits do not preclude the 
existence of a partnership between 
the parties prior to such payment. 
Bybee v. Hawkett, 12 Fed. 649, 
Sawy. 176. 

4 See statutory provisions. 

i . S.—Crystal Copper Co. v. 
Gaido, 5 F. (2d) 881; Hailey First 
Nat. Bank v. G. V. B. Min. Co., 89 
Fed. 449 {aff 95 Fed. 25, 35 CCA 510]. 

Cal.—Prince v. Lamb, 128 Cal. 120, 
60 P 689; Ferris v. Baker, 127 Cal. 
520, 59 P 937; Dorsey v. Newcomer, 
121 Cal. 213, 53 P 557; Berry v. Wood- 
burn, 107 Cal. 504, 40 P 802. 

Ida.—Madar v. Norman, 13 Idgq. 
585, 92 P 572; Haskins v. Curran, 4 
Ida. 573, 43 P 559; Hawkins v. Spo- 
kane Hydraulic Min. Co., 3 Ida. 241, 
28 P 433. 

Mont.—Anaconda Copper Min. Co. 
v. Butte, etc., Min. Co., 17 Mont. 519, 
43 P 924. 

Okl.—Gillespie v. Shufflin, 91 Okl. 
Oa, r2h6.P.132,,2 


case.—Duryea v. 


1146 


create a partnership. The codperation in the work- 
ing of the mine required in a mining partnership, 
the other elements being present, exists where one 
contributes the money and the other his services,’ 
or where one contributes a mining claim and the 
other money or labor for its development ;* and one 
who joins in the venture of an existing partnership 
for the operation of a mine with knowledge of such 
partnership relation, under an agreement for a 
specified interest in the property and profits, be- 
comes a partner with each of the original partners.® 

Miscellaneous agreements. An agreement to share 
in the profits or losses of the enterprise,’® or for an 
interest in the production,“ or for an interest in 
the mine or lease itself,12 is not conclusive of the 
existence of the partnership relation; but the subse- 
quent sharing of the mine by the parties after its 
development may constitute a mining partnership.'® 
An agreement contemplating the operation of min- 
ing properties by one only as trustee for himself 
and others does not associate the parties as a min- 


[40 C.J.] 


6. Hatch v. Fritz, 48 Colo. 530, 111 


519. 
P 74; Anderson v. Keystone Supply 


11. Matthews 
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[§ 798 
ing partnership.4 Prospecting agreements or grub- 
stake contracts do not create mining partnerships.'* 
The fact that the parties operating a mine do so 
with the intention of organizing a corporation in 
which each is to be allotted shares does not preclude 
them from being partners in the meantime,’ al- 
though mere promoters are not partners,'? and vol- 
untary contribution toward the expenses of operat- 
ing a mine on a pro rata basis by the stockholders 
of the corporate owner which has no funds does not 
create a copartnership among the stockholders.*% 
In the absence of statutory authority corporations 
have no power to enter into mining partnership 
agreements.?® 

General partnership agreements. There is noth- 
ing in the nature of mining which forbids the crea- 
tion of a partnership by an ordinary partnership 
contract which would draw to the relation of the 
parties all the incidents of a trading partnership, 
including the delectus persone,?® but not every for- 
mal contract of partnership will necessarily result 


for and locate mining property agree- 


107 


——— 


Co., 93 Okl. 224, 220 P 605; Gillespie 
v. Shufflin, 91 Okl. 72, 216 P 132; Bell 
~™ Johnston, 281) Pay 57; 126 AU 18%; 
Laughner v. Wally, 269 Pa. 5, 112 A 
105; Taylor v. Fried, 161 Pa. 53, 28 
A 993; Butler Sav. Bank v. Osborne, 
159 Pa. 10, 28 A 163, 39 AmSR 665; 
Dunham y. Loverock, 158 Pa. 197, 27 
A 990, 38 AmSR 838. 

fa] Working on shares does not 
create a partnership. Stuart © v. 
Adams, 89 Cal. 367, 26 P 970. 

7, Harper v. Sloan, 177 Cal. 174, 
169 P 1048, 181 P 775; Lyman ‘v. 
Senwarizesio Colo At! sisi Piso; 
Perkins v. Peterson, 2 Colo. A. 242, 
29 P 1135; Congdon v. Olds, 18 Mont. 
437: 46) P3261i54 Burn: s.eiStrong,, 14 
Grant Ch. (Ont.) 651. 

fa] Under a statute requiring as 
an essential to the existence of a 
mining partnership that the copart- 
ners “actually engage in working the 
mine” where plaintiff worked mining 
claim and defendants furnished 
money to be used in working it, there 
was a mining partnership, although 
defendants did no physical work on 
the claim. Harper v. Sloan, 177 Cal. 
174, 169 P 10438, 181 P 775, 

8. Connolly v. Bouck, 174 Fed. 
312, 98 CCA 184 [certiorari den 220 
U. S. 610, 31 SCt 714, 55 L. ed. 6081; 
McDonald v. Geldert, 3 N. S. Dec. 
551. 


9. Wells v. Shriver, 81 Okl. 108, 
LOVER S460% = 
10. Arx.—Stone v. Riggs, 163 Ark. 


211, 259 SW.-412. 

Cal.—Peterson v. Beggs, 26 Cal. A. 
760, 148 P 541. 

Colo.—Butler v. Hinckley, 17 Colo. 
523, 30 P 250; Le Fevre v. Castagnio, 
5 Colo. 564; Omaha, etc., Smelting, 
etc., Co. v. Rucker, 6 Colo. A. 334, 
40 P 853. 

Mo.—Mackie-Clemens Fuel Co. v. 
Brady, 202 Mo. A. 551, 208 SW 151. 

Okl.—Wammack v. Jones, 103 Okl. 
1, 229-P 159; Gillespie v. Shufflin, 91 
Ok. '72)-216' P'132. 

Pa.—Bell v. Johnston, 281 Pa. 57, 
126 A 187; Laughner v. Wally, 269 
Pa. 5, 112 A 105; Heckert v. Fegely, 
6 Watts & S. 139. 

Tex.—Humble Oil, ete. Co. 
Strauss, (Civ. A.) 243 SW 528. 

[a] Joint owners or tenants in 
common of mining property do not 
become partners by participation in 
the profits or losses arising from 
such joint or common ownership in 
the absence of a contract to that 
effect. Mackie-Clemens Fuel Co. v. 
Brady, 202 Mo. A. 551, 208 SW 151. 

{[b] Right to repayment of loan 
out of profits does not create a part- 
nership. Davis v. Patrick, 122 U. S. 
138, 7 SCt 1102, 30 L. ed. 1090; Chung 
Kee vy. Davidson, 102 Cal. 188, 36 P 


. Johnson, 
Kan. 164, 190 P 609; Sims v. Hum- 
ble Oil, eto; -Co:,, vex, Civ. A’) 252 
SW 1083. : 

[a] An agreement by joint les- 
sees of an oil lease that one of their 
number should drill for oil and de- 
liver to the balance a fixed percentage 
of oil produced does not create a 
partnership. Matthews v. Johnson, 
107 Kan. 164, 190 P 609. 

[b] The fact that associates in 
operating an oil well agree to share 
the gross product of the well does 
not preclude them from being part- 
ners. Ervin v. Masterman,: 16 Oh. 
Cir Cbs 62,5, 8nO Dey Oire D6Cr 6 L6. 

12. Cal.—Berry v. Woodburn, 1v% 
Cal. 504, 40 P 802; Barber v. Cazalis, 
30 Cal. 92. 

Kan.—A. C. Houston Lumber Co. 
v. Marshall, 109 Kan. 172, 197 P 861. 

Mo.—Diamond Creek Cons. Gold, 
etc., Min. Co. v. Swope, 204 Mo. 48, 
102 SW 561. 

Mont.—O’Hanlon v. Ruby Guich 
Min. Co., 64 Mont. 318, 209 P 1062. 

Nev.—Horton v. New Pass wouu, 
ete Min. Co., 21 Nev. 184, 27 P 376, 


Okl.—Wammack v. Jones, 103 Okl. 
1, 229 P 159; Gillespie v. Shufflin, 
91s Oks 720206 SP i 1822 

[a] A contract of hiring to pro- 
cure and work a mine for wages, and 
for an interest in the mine in adadi- 
tion, upon certain conditions, con- 
tains no element of a mining partner- 
ship. Berry v. Woodburn, luv Cal, 
504, 40 P 802. 
Tei Settembre v. Putnam, 30 Cal. 

14 Peterson v. Beggs, 26 Cal. A. 
760, 148 P 541; Davis v. Hudgins, 
(Tex. Civ. A.) 225 SW 73. And see 
infra § 820. 

15. Prince v. ‘Lamb, 128.Cal. 120, 
60 P 689; Mattocks v. Great North- 
ern R. Co., 94° Wash, 44, 162. P 19; 
Hartney v. Gosling, 10 Wyo. 346, 68 
P 1118, 98 AmSR 1005; McLeod v. 
Lawson, 7 OntWR 519 [app dism 8 
OntWR 213]. 

[a] An agreement to divide 
equally with another upon the first 
person’s return from Alaska, what- 
ever riches such person might pos- 
sess, in consideration of a named 
sum, does not constitute a contract 
of partnership. Flliott v. Elliott, 3 
Alaska 352, 

[b] An agreement to convey a 


certain percentage of any and all. 


“property” thereafter acquired by 
the promisor in a named territory 
neither creates a mining partnership 
nor constitutes a grubstake contract. 
Marks v. Gates, 2 Alaska 519. 

[c] A contract of employment by 
which one employs another to search 


‘to throw light on these 


ing to pay expenses and reasonable 
wages if unsuccessful, and to pay 
big wages and give “an interest” if 


a paying mine is obtained, does not 


constitute either a mining partner- 
ship or a grubstake contract. Berry 
v. Woodburn, 107 Cal. 504, 40 P 802. 

{[d] An agreement which contem- 


plates not only the prospecting and 


discovery of mines but also their 
operation creates a mining partner- 
ship and not merely a grubstake 
contract. Costello v. Scott, 30 Nev. 
43 m9 Sit he 94s P2222 

§ aT arn partnerships see infra 


16 Bell v. Wright, 25 Ariz. 
213 Pbi5: Roberts: (Ww. 
(Tex. Civ. A.) 187 SW 976. 

17. Ringolsky v. Maud L. Min. Co., 
262 Mo. 241, 171 SW 56; Keyworth 


97, 
McKinney, 


v. Nevada Packard Mines Co., 43 
Nev. 428, 186 P 1110. 

18. Dodge v. Chambers, 43 Colo. 
366, 96 P 178: 


19. Southern Oil, etc., Co. v. Mexia 
Oil, ete., Co., (Tex. Civ. A.) 186 SW 
446, 450 [cit Cyc]. 


20. Cal.— Quinn v. Quinn, 81 Cal. 


14, 22 P 264; Decker v. Howell, 42 
Cal. 636; Callahan v. Danziger, 32 
Cals As 74.05% 9163" 5PGar 


ra RS © v. Eshleman, 5 Colo. 

Iowa.—Stapleton v. King, 33 Iowa 
28, 11 AmR 109. 

Kan.—Snider v. Davidson, 105 Kan. 
661, 185 -P 724. 

Mo.—Freeman v. 75 
Mo. A. 611. 

Mont.—Congdon v. Olds, 18 Mont. 
487, 46 P 261; Anaconda Copper Min. 
Co. v. Butte, etc., Min: Co., 17-Mont 
519, 48 P 924. 

N. M.—Dailey v. Fitzgerald, 17 N. 
M. 137, 125 P 625, AnnCas1914D 1183. 

Tex.—Randall v. Merideth, 76 Tex. 
669, 183 SW 576; Connellee v. Nees, 
(Civ. A.) 254 SW 625. 

Wyo.—Hartney v. Gosling, 10 Wyo. 
346, 68 P 1118, 98 AmSR 1005. 

Eng.—Brown v. Kidger, 3 H. & N. 
863, °167 Reprint | 7135, Jefferys. =v. 
Smith, 1 Jac. & W. 298, 37 Reprint 
389, 17 ERC 835; Crawshay v. Maule, 


Hemenway, 


1 Swanst. 495, 86 Reprint 479, 19 
ERC 467. 
[a] The mere fact that individ- 


uals make a contract of partnership 
associating themselves together for 
the purpose of mining falls far short 
of fixing their relations as merely 
mining partners and the real rela~ 
tion of the partners must be deter- 
mined not upon the original agree- 
ment of association but on their acts, 
intentions, and agreements’ there- 
after, the original contract being 
merely a piece of evidence serving 
intentions. 


For iater cases, developments and changes in the law see cumulative Annotations, same title, page and note number, i 
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§§ 798-801] 


in a general partnership.?! 


[§ 799] (4) Questions of Law and Fact. The ex- 
istence of a partnership in a given case is a question 
of fact depending for its solution upon inferences 
to be drawn from the evidence adduced,” but the 
question whether ascertained facts constitute a part- 


nership is one of law.?? 


[§ 800] (5) Distinguishing Features. 
partnership, to which the parties do not by contract 
give the ordinary incidents of commercial partner- 
ships, is distinguishable from the ordinary commer- 
cial.or trading partnership in those characteristics 
which flow from the fact that in mining partnerships 


Dailey v. Fitzgerald, 17 N. M. 137, 
125 P 625, AnnCas1914D 1183. 

[b] A partnership for buying and 
selling mining lands is not a mining 
partnership and is Subject to the 
rules governing other trading or com- 
mercial partnerships. Kimberly v. 
Arms, 129 U.°S: 512, 9 SCt 355, 32 L, 
ed. 764. 

{c] A general partnership exists 
where the partnership business in- 
cludes the manufacture of ore pur- 
chased from strangers. Crawshay Vv. 
Maule, 1 Swanst. 495, 36 Reprint 479, 
19: ERC 467. 

- Elements of a partnership gener- 
ally and the construction of contracts 
and agreements as creating that re- 
lation see Partnership [30 Cyc 334]. 

21. Judge v. Braswell, i3 Bush 
(Ky.) 67, 6 AmR 185. 

3 Ferris v. Baker, 127 Cal. 520, 
3M) 937; Hurd v. Tomkins, 17 Colo. 
394, 30 Pp 247; Mackie- Clemens Fuel 
Co. v. Brady, 202 Mo. A. 551, 208 
SW 151; Bell v. Johnston, 281 Pa. 
57, 126 A- 187. 

[a] If there is any evidence of 
the fact, or evidence from which the 
fact of a partnership might be in- 
ferred, the question should be. left 
to the jury. Ferris v. Baker, 127 
Call 5207859eP. 937. 

Character of partnership es- 
tablished by the evidence is question 
of fact. Congdon y. Olds, 18 Mont. 
487, 46 P 261. 

[ec] The same strictness of proof 
to establish partnership is not re- 
quired in an action against the part- 
ners as would be required in a suit 
by. the firm. Hurd v. Tomkins, 17 
Colo, 394, 30 P 247. 

{d] Burden of proof is on person 

alleging partnership. Bell v. John- 
ston, 281. Pa. 57, 126 A 187. 
'.fe] ‘The instruments under which 
the partnership arises are admissible 
in evidence in an action to recover 
from one of the parties for partner- 
ship debts: Perkins v. Peterson, 2 
Colo. A.. 242, 29. P 1135. 

[EI GA joint action by. the assignee 
of an interest in a mining lease and 
his assignor against the lessor to re- 
cover damages for misrepresenta- 
tions concerning the mining property 
does not evidence a partnership be- 
tween such assignor and assignee. 
Mackie-Clemens Fuel Co. v. Brady, 
202 Mo. A. 551, 208 SW 151. 

(g] Evidence held sufficient to 
establish existence of partnership. 
Nisbet v. Nash, 52 Cal. 540; Cham- 
ness 'v. Collopy, 90 Okl. 71, ‘215 _P 
953; Cogdall v. Cottrell, 82 Okl. 125, 
198 P 581; Mayfield v. Key, (Tex. 
Civ. A.) 260 SW 926; Peck v. Powell, 
(Tex. Civ. A.) 259 SW 640; White 
Vi Sayers, Lol Va. 0821,°°45" SE (7473 
Galbraith v. Devlin, 85 Wash. 482, 
148 P 589. 

{h] Evidence held insufficient to 
establish existence of partnership. 
Thompson v. Walsh, 140 Fed. 83; 
Costello v. Gleeson, 19 Ariz. 532, 172 
P 730; Campbell v. Pettigrew, (Ark.) 
268 SW 615; Caley v. Coggswell, 12 
Colo. A. 394, 55 P 939; Mayfield v. 
Key, (Tex. Civ. A.) 260 SW 926; 
Clark v. Emery, 58 W. Va. 637, 52 SE 
770, 5 LRANS Ne Stuart v. Mott, 
14 gan: Sorts 

23. Butler - “Hinckley, 17 Colo. 


523, 30 P 250; Hurd v. Tomkins, 17; the 
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there is no delectus persone.?* 
few peculiarities which depend upon this distinction, 
the law governing a mining partnership is not differ- 
ent from that applicable to an ordinary commercial 
partnership,?> and elements of the latter are com- 
mon also to the former.”® 


[40 C.J.] 1147 


Except as to the 


[§ 801] b. Rights, Duties, Liability, and Authority 


A mining 


Colo. 394, 30 P 247; Manville v. Parks, 
7 Colo. 128,.2 P 212; Ashenfelter v. 
Williams, 7 Colo. A. 332,:43 P 664. 

24. U. 8. Bissell v. Foss, 114 U. 
S. 252, 5 SCt 851, 29 L. ed. 126; Kahn 
Vv. Central Smelting Conse Vins: 
641, 26 L. ed. 266; G. V. B. Min. Co. 
Vv. Hailey First Nat. Bank, 95 Fed. 
35, 35 CCA 510; 

Alaska.—McNamee v. Williams, 3 
Alaska 470. 

Cal.—Decker' v. Howell, 42. Cal. 
636; Taylor v. Castle, 42 Cal. 367; 
Jones v. Clark, 42 Cal. 180; Duryea 
v. Burt, 28 Cal. 569; Skillman v. 
Blackman, 23 Cal. 198, 83 AmD 96. 

Colo.—Patrick v. Weston, 22 Colo. 
45, 48 P 446; Meagher v. Reed, 14 
Colo. 335)" 24 P 681, 9 DRA |'455; 
Charles v. Eshleman, 5 Colo. 107. 

ill.—Harris v. Young, 298 Ill. 319, 
131 NE 670 [rev 215 Ill. A. 489]. 


Mo.—Freeman y. Hemenway, 75 
Mo. A. 611. 
Mont.—Congdon v. Olds, 18 Mont. 


487, 46 P 261; Anaconda Copper Min. 
Co. v. Butte, ete., Min. Co., 17 Mont. 
519, 43 P 924; Southmayd v. South- 
mayd, 4 Mont. 100, 5 P 31s. 

N. M.—Dailey v. Fitzgerald, 17 N. 
M. 137, 125 P 625, ‘AnnCas1914D 1183. 

Okl. -_Kennedy v. Beets Oil Co., 105 
OKI; 2315508." Barrette v.. 5u- 
chanan, 95 Okl. 262, 213 P 734. 

Tex.—-Indiahoma Refining Co. v. 


Wood, (Civ. A.) 255 SW 212. 
Utah.—Bentley v. Brossard, 33 
Utah 396, 94 P 736. 


Va.—Lamar v. Hale, 79 Va. 147. 

W. Va.—Childers v. Neely, 47 W. 
Va. 70, 34 SE 828, 81 AmSR 777, 49 
LRA 468. 

Wyo.—Hartney v. Gosling, 10 Wyo. 
346, 8 P 1118, 98 AmSR 1005. 

BEng. —Ricketts v. Bennett, 4 C. B. 
686, 56 ECL 686, 136 Reprint 678. 

[a] The absence of the delectus 
persons in mining partnership is 
a principle of law and all persons 
dealing with the company or with 
its property are bound to take notice 
of it. Lamar v. Hale, 79 Va. 147. 

[b] Reasons for distinction.—‘As- 
sociations for working mines are gen- 
erally composed of a greater number 
of persons than ordinary trading 
partnerships; and it was early’ seen 
that the continuous working of a 
mine, which is essential to its suc- 
cessful development, would be im- 
possible, or at least attended. with 
great difficulties, if an association 
was to be dissolved by the death 
or bankruptcy of one of its members, 
or the assignment of his interest. A 
different rule from that which gov- 
erns the relations of members of a 
trading partnership to each other 
was, therefore, recognized as appli- 
cable to the relations to each other 
of members of a mining association. 
The delectus persone, which is es- 
sential to constitute an ordinary 
partnership, has no place in these 
mining associations.” Kahn v. Cen- 
tral Smelting Co., 102 U. S. 641, 645, 
26 L. ed. 266. 

[ec] Where the delectus personze 
exists and the parties intend that the 
confidential relations of partners 
shall exist and so treat the business 
relation, the mere fact that the busi- 
ness engaged in is the operation of a 
mine does not alter the liability of 
individual partners. Dailey v. 


of Partners—(1) In General. 
sence of the delectus persone in mining 
ships?? a mining partner has not the right to bind 
his associates to the same extent as has a member 
of a trading partnership,” and all persons dealing 
with a mining partnership are bound to take notice 


By reason of the ab- 
partner- 


Fitzgerald, 17 N,. M. 187, 125 P 625, 
AnnCas1914D 1183. 

{ad] A surviving partner has no 
right as survivor to take control of 
the mining property. Jones v. Clark, 
42 Cal. 180. 

fe] In an action against a mining 
partnership only such of the indi- 
vidual members as are made parties 
are bound by the decree. Lamar y. 
Hale, 79 Va. 147. 

“Delectus persone” defined see 18 
Cody D471. 

Delectus persone generally 
Partnership [30 Cyc 605, 653]. 

25. Cal.—Dellapiazza v. Foley, 112 
Cal. 380, 44 P 727. 

Colo.Patrick v. Weston, 22 Colo. 
45, 43 P 446; Higgins v. Armstrong, 9 
Colo. 38, 10 P 232. 


see 


Ky. —United Min. Co.-:v. Morton, 
174 Ky. 366, 374,°192 SW 79 [cit 
Cyc} : 

Utah.—Bentley v. Brossard, 33 


Utah 396, 94 P 736. 

Eng.—Fereday v. Wightwick, 1 
Russ. & M. 45, 5 EngCh 45, 39 Re- 
print 18, Taml. 250, 48 Reprint 100. 

[a] “The law governing general 
copartnerships, with a few well-de- 
fined exceptions, applies to mining co- 
partnerships; therefore, a mining co- 
partner who claims exemption from 
the general law of partnerships must 
show his case to be within some one 
of those exceptions.” Dellapiazza v. 
Foley, 112 Cal. 380, 44 P 727 [quot 
Kelley v. McNamee, 164 Fed. 369, 
375, 90 CCA 357, 22 LRANS 851, 16 
AnnCas 299], 


26. Congdon v. Olds, 18 Mont. 487, 
46 P 261. 
[a] An instruction which an- 


nounces aS a matter of law that if 
parties associate themselves together 
for the purpose of carrying on a 
business and agree to contribute 
funds, pay losses, and share profits, 
such an association is a general part- 
nership without regard to whether 
the business is mining or not, is not 
correct, for while these elements re- 
cited are those of a general partner- 
ship, they are certainly also ele- 
ments of a mining  partnership.* 
Conedon vy. Olds, 18 Mont. 487, 46 


P 261 

27. See supra § 800. 

28. U. S.—Bissell v. Foss, 114 U. 
S. 252, 5 SCt 851, 29 L. ed. 126; Kahn 
v. Central Smelting lor, hal OPA OP) > fy. 
641, 26 L. ed. 266; G. V.'B. Min. Co. 
v. Hailey First Nat. Bank, 95 Fed. 35, 
35 CCA 510 

Cal.—Jones v. Clark, 42 Cal. 180; 
Skillman v. Lachman, 23 Cal. 198, 83 
AmD 96. 

Colo.—Patrick v. Weston, 22 Colo. 
45, 43 P 446; Meagher v. Reed, 14 
Colo. 355,24 P 681, 9 LRA 455; Hig- 
gins v. Armstrong. 9 Colo. 38) LOE 
232; Manville v. Parks, 7 Colo. 128, 
2 P 212; Charles v. Eschleman, 5 
Colo. Charles v. Eshleman, 5 


Colo. 
13 Bush 


Ky.—Judge _ v. 
67, 26 AmR 185. 
Mont.—Harris v. Lloyd, 11 Mont. 
390, 28 P 736, 28 AmMSR 475. 
Tex.—Ferguson v. Rhoades Drill- 
ing Co., (Civ. A.) 271 SW 155. 
Va.—Lamar vy. Hale, 79 Va. 147. 
W. Va.—Childers v. Neely, 47 W. 
Va. 70, 34 SE 828, 81 AmSR 777, 49 
LRA 468. 
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of its peculiarities.2® The powers cf partners are 
limited to the performance of such acts as may be 


necessary to the transaction of business, or which, 


are usual in like concerns;*° and although a partner 
can bind the firm by acts in the name ‘of the part- 
nership in such matters as may be necessary to the 
transaction of the business, or which is usual in like 
concerns,*! as by the employment of laborers to 
work the mine,®? and notice to one partner may 
constitute notice to the partnership,** he has no 
power to borrow money on the credit of the firm,** 
or to bind his partners by drawing or accepting 
bills of exchange,®® or to make promissory notes,*® 
or to employ counsel to litigate title of the mine,*? 
except where it is shown that he has authority to 
do so.38 However, if by the terms of the part- 
nership contract it appears that the confidential 
relations of an ordinary partnership are established, 
the reason of the rule that restricts the powers 
of a single partner fails and the parties are gen- 
eral partners with the resulting powers.*® Where 
partnership liability exists, every partner is liable 
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[§§ 801-802 


to third persons for the obligations of the partner- 
ship jointly with his copartners, and not merely for 
a pro tanto amount of the indebtedness.*° 

[§ 802] (2) Managing Partner. A managing part- 
ner in a mining partnership has control of the work 
and full power to do whatever may be necessary 
and proper in carrying on the business,*+ and for 
that purpose may bind the: firm by incurring ex- 
penses,*? may extend firm operations to adjacent 
land,** make temporary arrangements for the dis- 
posal of firm products,*# employ a mining engineer*® 
and other laborers,*® and bind the partnership by 
contracts within the apparent scope of his author- 
ity.47 A general superintendent or manager has no 
authority be do what the partnership or a partner 
cannot do.48 Hence a managing partner has no 
power to borrow money on behalf of the firm,*® 
and cannot bind the partnership by the giving of a 
note,°° even for an indebtedness for supplies which 
he had implied authority to purchase on credit.®+ 
All of the partners are liable, however, on contracts 
specifically authorized®* or subsequently ratified.°* 


Wyo.—Hartney v. Gosling, 10 Wyo. 
346, 68 P 1118, 98 AmSR 1005. 

“In the case of an ordinary mining 
partnership, something more will be 
required to raise the presumption of 
liability arising from persons hold- 
ing themselves out to the world as 
partners than would be necessary in 
the case of an ordinary partnership. 
Such persons, in the absence of other 
circumstances, cannot fairly be pre- 
sumed to have intended to render 
themselves liable to all the conse- 
quences of a commercial partner- 
ship.” Skillman y. Lachman, 23 Cal. 
198, 203, 883 AmD 96 [quot Congdon 
v. Olds, 18 Mont. 487, 491, 46 P 261]. 

“A partner in such a partnership 
does not generally possess power to 
bind the firm, and consequently, the 
extent of his powers is not fixed by 
the rules of law, but each case is left 
to be decided upon its particular 
facts; and in all such cases, in order 
to make out the liability of the firm, 
it ought to be made out affirmatively 
by the plaintiff that the partner had 
power to make the contract in ques- 
tion.” Judge v. Braswell, 13 Bush 
(ks) 675, Tbs 267 AmR 185, 

29. Lamar yv. Hale, 79 Va. 147. 

30. Cal.—Decker v. Howell, 42 Cal. 
636; Duryea v. Burt, 28 Cal. 569; 
Skillman v. Lachman, 23 Cal. 198, 83 
AmD 96. 

Colo.—Higgins v. Armstrong, 9 
Colo. 38, 10 P 232; Manville v. Parks, 
7 Colo. 128, 2 P 212; Charles v. Eshle- 
man, 5 Colo. 107. 

Ky.—Judge v. Braswell, 13 Bush 
67, 36 AmR 185. 

Mont. —Congdon vy. Olds, 18 Mont. 
487, 46 P 261 

W. Va.—Childers v. Neely, 47 W. 
Va. 70, 34 SE 828, 81 AmSR 777, 49 
arin 468. 

LUIS es ee aed v. Gosling, 10 Wyo. 
346, $3 Pig, 

Eng. —Dickinson v. Valpy, 10 B. & 
C. 128, 21 ECL 638, 109 Reprint 399, 
19 ERC 423. 

31. Colo.—Higgins v. Armstrong, 
9 Colo. 38). 20° (PR, 232; Manville, vi 
Parks,’ 7, Colo, #28; 2 P 212; Charles 
v. Eshleman, 5 Colo. 107; Lyman y. 
Schwartz, 13 Colo. A. 318, 57 P 735. 
Pe aude Tak aa v. Lovelock, 1 Mont. 

4, , 

Tex.—Randall v. Merideth, 76 Tex. 
669, 13 SW 576. 

W. Va.—Childers v. Neely, 47 W. 
Va. 70, 34 SE 828, 81 AmSR 777, 49 
LRA 468. 

Wyo.—Hartney v. Gosling, 10 Wyo. 
346, 68 P 1118, 98 AmSR 1005. 

Eng.—Tredwen v. Bourne, 6 M. & 
W. 461, 151 Reprint 493. 

a: C.—Gray v. McCallum, 5 B. C. 
462. 

[a] de- 


Burden of proof.—‘It 


volves upon the firm to show that 
they had an express agreement with 
each other, that one should not con- 
tract for what was useful or neces- 
sary without the express consent of 
the others, and that the party con- 
tracting with any member of the 
firm had notice of this agreement.” 
Nolan v. Lovelock, 1 Mont. 224, 228. 

32. Lyman v. Schwartz, 13 Colo. 
AS 318, 67 Pi73o7) Burgsan vee diyells 2 
Mich. 102, 55 AmD 53; Nolan v. 
Lovelock, 1 Mont. 224; Bentley v. 
Brossard, 33 Utah 396, 94 P 736. 

{a] The employment of a care- 


itaker for mining property during a 


temporary cessation of work is suffi- 
ciently within the objects of a min- 
ing partnership to render all partners 
liable. Nielson v. Gross, 17 Cal. A. 
(4, VAS RT Zip. 

33. Higgins v. Armstrong, 9 Colo. 
38,10 P 2825 Harris v.. Young, 298 111. 
319, 1381 NE 670 [rev 215 Ill. A. 489]. 

34. Childers v. Neely, 47 W. Va. 
70, 34 SE 828, 81 AmSR 777, 49 LRA 
468; Hartney v. Gosling, 10 Wyo. 346, 
68 P 1118, 98 AmSR 1005. 

35. Judge v. Braswell, 13 Bush 
(Ky.) 67, 26 AmR 185; Childers v. 
Neely, 47 W. Va. 70, 34 SE 828, 81 
AmSR 777, 49 LRA 468; Dickinson v. 
Valpy, 10 B. & C. 128, 21 ECL 638, 109 
Reprint 399, 19 ERC 423. 

36. Decker v. Howell, 42 Cal. 636; 
Skillman v. Lachman, 23 Cal. 198, 83 


AmD 96; Congdon vy. Olds, 18 Mont.. 


487, 46 P 261; Childers v. Neely, 47 
W. Va. 70, 34 SE 828, 81 AmSR 777, 
49 LRA 468. 


37. Charles v. Eshleman, 5 Colo. 
LOZ 
38. Childers v. Neely, 47 W. Va. 


70, 34 SE 828, 81. AmSR 777, 49 LRA 


468. 

39. Bybee v. Hawkett, 12 Fed. 
649, 8 Sawy. 176; Decker v. Howell, 
42 Cal. 636; Burgan v. Lyell, 2 Mich. 
102, 55 AmD 53. 

[a] Not every formal contract of 
partnership will necessarily result in 
a general partnership. Judge v. Bras- 
well, 13 Bush (Ky.) 67, 26 AmR 185. 

Powers of general partners see 
Partnership [30 Cyc 447 et seq]. 

40. Hailey First Nat. Bank v. G. 
V. B. Min. Co., 89 Fed. 449 [aff 95 
Fed,, 35, 35 “CCA, 510} Stuart. v. 
Adams, 89 Cal. 367, 26 P_970. 

41. Cal.—Stuart v. Adams, supra. 

Kan.—Rains v. Weiler, 101 Kan. 
294, 166 P 235, LRA1917F 571. 

Utah.—Bentley v. Brossard, 33 Utah 
396, 94 P 736. 

W. Va.—Edinger v. Southern Oil 
Co., 69 W. Va. 34, 71 SE 266; Bartlett 
eae Boyles, 66 W. Va. 327, 330, 66 SE 

En ng.—Roberts v. Eberhardt, 


Kay 
148, 69 Reprint 63, 19 ERC 607. 


“The proper management of such 
mining partnership, as of any other 
business, necessarily requires the ex- 
ercise of discretion and judgment; 
and, within the limited powers of 
such a partnership, exercising good 
faith, and having due regard to the 
relationship of trust and confidence 
between him and his co-partners, the 
managing partner has.full power to 
do whatever may be necessary and 
proper in carrying on the business, 
and control of the work for the bene- 
fit of all concerned.” Bartlett v. 
Boyles, supra. 

[a] Appointment.—The fact that 
a written contract between joint 
owners and operators of oil and gas 
lease appointing partner as manag- 
ing trustee to conduct business was 
made in the trade name is imma- 
terial, where either executed or rati- 
fied by all joint owners, and their 
purpose was to bind themselves. 
Hudson v. Outram, 203 Ky. 78, 261 
SW 847. 

{b] A mine superintendent has a 
right to expend partnership funds for 
necessary supplies for a mine with- 
out express authority. Stuart -v. 
Adams, 89 Cal. 367, 26 P 970. 

42. Roberts v. Eberhardt, Kay 148, 
69 Reprint 638, 19 ERC 607. 

43. Rains v. Weiler, ain Kan. 294, 
166 P 235, LRA1917F 571. 

44. Edinger v. Southern Oil Co., 
69 W. Va. 34, 71 SE 266 

45. Bentley We Brossard, 33 Utah 
396, 94 P 736. 

46. Stuart v. Adams, 89 Cal. 367, 
26 P 970; Bentley v. Brossard, 338 
Utah 396, ‘94 P 736. 

47. Higgins v. Armstrong, 9 Colo. 
38, 10 P 232; Randall v. Meredith, 
(Tex.) 11 SW 170; Boren v. Young, 
CBex Civ. 245) 2'7'5 “SW isd. 

48. Childers v. Neely, 47 W. Va. 
Hos 34 SE 828, 81 AmSR 777, 49 LRA 

49. Bentley v. Brossard, 33 Utah 
396, 94 P 736; Ricketts v. Bennett, 4 
Cc. B. 686, 56 ECL 686, 136 Reprint 
678; Hawtayne x, Bourne, TM. & W. 
595, 151 Reprint 905. But see Randall 
vie Merideth, 76 Tex. 669, 18 SW 576 
(where there was some evidence of 
express authority and acquiescence 
and doubt as to the specific character 
of the partnership involved, but the 
court held that in mining partner- 
‘ships the managing partners had 
power to borrow money for the usual 
and necessary partnership purposes). 

50. Skillman v. Lachman, 23 Cal. 
199° 83 AmD 96. 

51. Skillman v. Lachman, supra. 

52. Harris v. Wheeler, (Tex. Civ. 
A:) 255 SW 206. 

53. Jones v. Clark, 42 Cal. 180; 
Randall v. Meredith, (Tex.) 11 SW 170. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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§§ 802-805] 


The managing partner may sue the other partners 


for assessments.°4 
[§ 803] (3) Majority Control. 


minority holder 


of such debts.®? 


54 Hudson vy. Outram, 203 Ky. 78, 
261 SW 847. 

[a] Managing partner may ad- 
vance funds reasonably necessary to 
carry on the business of the partner- 
ship instead of resorting to an assess- 
ment on the partners, and is entitled 
to recover on an accounting. Rains 
v. Weiler, 101 Kan. 294, 166 P 235, 
LRAI1917F 571. 

55. Cal.—Taylor v. Castle, 42 Cal. 
367; Dougherty v. Creary, 30 Cal. 290, 
89 AmD 116. 

Colo.—Patrick v. Weston, 22 Colo. 
45, 43 P 446; Lyman v. Schwartz, 13 
Colo rpAc col S Ou | U30r 

Ida.—Hawkins v. Spokane Hydrau- 
lie Min;,Co;z 3 Ida. 6502533. P..40;).3 
Ida. 241, 28 P 433. 

Py ibn same v. Lovelock, 1 Mont. 

Okl.—Kennedy vy. Beets Oil Co., 105 
Okiew* (231 2P e508... 

Pa.—Markle vy. Wilbur, 200 Pa, 457, 
50 A 204. 

W. Va.—Bartlett v. Boyles, 66 W. 
Va. 327, 330, 66 SHE 474; Blackmarr 
v. Williamson, 57 W. Va. 249, 50 SE 
254; Childers v. Neely, 47 W. Va. 70, 
a SE 828, 81 AmSR 777, 49 LRA 
468. 

ee C.—Gray v. McCallum, 5 B. C. 
462. 

“The general rule applicable alike 
to all these questions is, that, the 
members of a mining partnership not 
agreeing, those having the majority 
interest control its management in 
all things necessary and proper for 
its operation, rendering themselves 
personally accountable, in an ac- 
counting between the partners, for 
any culpable negligence or breach of 
duty, or wrongful conduct, or diver- 
sion of the property from the firm’s 
business to other business in which 
such managing partner may be in- 
terested.’”’ Bartlett v. Boyles, supra. 

{a] Owner of minority interest 
may be enjoined from operating the 
mine in a different manner than that 
directed by the majority owner. 
Hawkins v. Spokane Hydraulic Min. 
Co., 3 Ida. 241, 28 P 433. 

{[b] Upon abandonment. — Where 
the agreement provides for the work- 
ing of mines as partners, and also 
that the property should be disposed 
of as a majority of the partners 
should deem it advisable, and two of 
the partners become insolvent and a 
third is not, and all abandon the 
work and neglect the payment of in- 
stallments for the purchase money, 
leaving the whole burden upon the 
fourth, neither of such partners can 
object that the fourth had disposed 
of the land without the concurrence 
of the majority. Rea v. Vannoy, 54 
N. C. 282. 


The members of 
a mining partnership having a majority interest 
have the right to control its management in all 
things necessary and proper for its operation,®® but 
have no power to sell and convey the interest of a 
in the partnership property.°° 
Where the majority interest attempts to exercise 
powers which are not necessary and proper for the 
success of the enterprise, those whose interests are 
imperiled or disastrously affected thereby are en- 
titled to the protection of the court.°” 

[§ 804] (4) Retiring and Incoming Partners. The 
assignee of an interest in a mining partnership be- 
comes a member of the partnership,®* and takes his 
interest subject to the conditions and ‘terms under 
which his assignor held it without any express as- 
sumption thereof,°® and although not personally 
liable for antecedent debts of the firm,®° unless he 
has expressly assumed them,*! he takes his interest 
in the partnership property ’ subject to the payment 
A retiring partner is not liable 
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as between himself and the remaining partners for 


any debts subsequently contracted by the partner- 


change.®> 


A partner may 


[c] Previous formal appointment 
in writing as manager or foreman 
not necessary in order to give the 
majority in interest in a mining 
partnership the power to bind the 
partnership by its contracts with ref- 
erence thereto. Gray v. McCallum, 
5 B.C. 462: i 

{d] A managing partner of a min- 
ing partnership owning the control- 
ling interest may bind the partner- 
ship for money expended for office 
rent and bookkeeping; may change, 
before drilling, the location of a well 
previously agreed on to a new loca- 
tion; can abandon a well producing 
gas when in his judgment the produc- 
tion is insufficient to justify main- 
taining it-and there is no immediate 
market therefor; can dispose of sur- 
plus casing, rigs, boilers, and other 
personal property not needed for 
present purposes and may purchase 
a right of way for water line and 
pipe line. Bartlett v. Boyles, 66 W. 
Va. 327. 66 SE 474. 

{e] Partnership is estopped from 
contesting its liability on accounts 
approved at partnership meetings by 
the majority in interest. Gray v. Mc- 
Callum, 5 B. C. 462. 

As statutory rule in some states 
see Statutory provisions. 

56. Edinger v. Southern Oil Co., 
69 W. Va. 34, 71 SE 266. 

57. Dougherty v. Creary, 30 Cal. 
290, 89 AmD 116. 

58. Indiahoma Refining Co. v. 
Wood, (Tex. Civ. A.) 255 SW 212. 

59. Kennedy v. Beets Oil Co., 105 
Okl. 1, 231 P 508; Indiahoma Refin- 
ing Co. v. Wood, (Tex. Civ. A.) 255 
SW 212. 

60. Patrick v. Weston, 22 Colo. 45, 
43 P 446; Harris v. Young, 298 Ill. 
319, 131 NE 670; Babcock v. Stewart, 


58 eban 179. Rae 
61. McNamee v. £Williams, 3 
180; 


Alaska 470. 

62. Jones v. Clark, 42 Cal. 
Harris v. Young, 298 Ill. 319, 131 NE 
670. 

62. Milliken v. Fredrickson, 73 
Colo. 534, 216 P 714; Slater v. Haas, 
15. .Colo..574, 25. BP 1089, 22 AmSR 
440; Lamont v. Reynolds, 26 Colo. A. 
347, 144 P 1131; Galigher v. Lockhart, 
11 Mont. 109, 27 P 446. 

64. Jones v. Clark, 42 Cal. 180. 

65. Kelley v. McNamee, 164 Fed. 
369, 90 CCA 357, 22 LRANS 851, 16 
AnnCas 299; McNamee vy. Wil- 
liams, 3 Alaska 470; Dellapiazza v. 
Foley, 112 Cal. 380, 44 P 727; Bur- 
dae vy. Lyell, 2 Mich. 102, 55 AmD 
3 


fal 
the incoming partner 
such obligation. McNamee vy. 
liams, 3 Alaska 470. 


Rule applies notwithstanding 
has assumed 
Wil- 


ship,®* but in so far as the partnership creditors 
are concerned, the personal liability of the retiring 
partner for antecedent debts continues, unless it is 
assumed by the new firm and the new debtor is 
accepted by the ereditor,®* and he will be liable to 
employees who continue in the employment after 
the partner’s retirement without knowledge of the 


[§ 805] (5) Specific Rights and Accounting Inter 
Se—(a) In General. 
themselves are to be determined by the terms of the 
partnership agreement.°® 
ner is not entitled to receive compensation for his 
services in and about the partnership work;® but 
if a member of a mining firm is employed to render 
services to the partnership which neither the law 
nor the agreement of the parties impose upon him, 
an agreement is implied that he shall be paid.*® 
Partners who have advanced funds to the partner- 
ship are entitled to contribution by the others.®® 


The rights of partners among 


As a general rule a part- 


sell his own interest, but has no 


[b] A statutory provision continu- 
ing the liability of a geneiml partner 
for the acts of his copartners even 
after the dissolution of the copart- 
nership in favor of persons having no 
notice of such dissolution has been 
held applicable to mining partner- 
ships. Dellapiazza v. Foley, 112 Cal. 
380, 44 P 727. 

[e] The assignee of an interest in 
a partnership who immediately re- 
assigns it to another is not liable for 
partnership debts. Indiahoma Refin- 


ing Co. v. Wood, (Tex. Civ. A.) 255 
Sw 212. 
66. McMahon v. Meehan, 2 Alaska 


278; Milliken v. Fredrickson, 73 Colo. 
534, 216 P 714; Taylor v. Thomas, 31 
Colo. U5 Ul Pp 381; Levi v. Karrick, 
13 Iowa 344; Kennedy v. Beets Oil 
Co., 105 Ok. a 231 P 508. 

[a] Right to enforce.—An agree- 
ment for a mining partnership is an 
executory contract and before either 
party can demand performance by 
the other he must both allege and 
prove his own performance. Mc- 
Mahon v. Meehan, 2 Alaska 278. 

{b] Practical construction by the 
parties may control. Taylor w. 
Thomas, 31 Colo. 15, 71 P 381. 

[c] Where original agreement 
contemplated management by a trus- 
tee in the event that oil was discov- 
ered, the selection of three trustees 
upon the happening of that event in- 
stead of a single trustee as originally 
contemplated does not violate the 
agreement. Kennedy v. Beets Oil Co., 
105 Okl. 1, 231 P 508. 

67. Galigher v. Lockhart, 11 Mont. 
109, 27 P 446. 

68. Levi v. Karrick, 13 Iowa 344; 
Rains v. Weiler, 101 Kan, 294, 166 & 


235, LRA1917F 571, 


[a] Rule applied to services per- 
formed: (1) AS managing partner. 
Rains v. Weiler, 101 Kan. 294, 166 P 
235, LRA1917F 571. (2) As super- 
intendent of mine. Levi v. Karrick, 
13 Iowa 344. 

69. U. S.—Loy v. Alston, 172 Fed. 
90. 96 CCA 578. 
yacal .—Bradbury v. Barnes, 19 Cal. 

Kan.—Smith y. Harris, 88 Kan. 226, 
128 P 378. 

Mont.—Goldsmith  v. 48 
Mont. 337, 138 P 187. 

Okl.—Kennedy v. Beets Oil Co., 105 
OI eae EP b085 

Tex.—Indiahoma Refining Co. 
Wood, (Civ. A.) 255 SW 212. 

W. Va.—Bartlett v. Boyles, 66 W. 
Va. 327, 66 SH 474; Kirchner vy. 
Smith, 61 W. Va. 484, 58 SE 614, 11 
AnnCas 870. 

[a] The liability of the partners 
is several, and in proportion to their 
respective interests in the enterprise, 
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authority to sell the interest of his copartners in 


the mining property.”° 


Accounting. Asa general rule a partner 
against another is by an accounting and not by an 
action at law;7! but this rule has no application 
where there has been a misappropriation of partner- 
ship assets by one of the partners’ or where there 
is nothing to require an accounting;’® nor where 
the contract of partnership provides for the monthly 
payment of expenses by the individual partners.’* 
partner is entitled in a proper case to an 
ceoounities but the right may be barred by 


Every 


Indiahoma Refining Co. v. 
(Tex. Civ. A.) 255 SW 212. 

[b] A corporation having entered 
into a contract which as between in- 
dividuals would create a mining 
partnership cannot defeat payment of 
its share of expenses thereunder on 
the theory that being a corporation it 
could not enter into a partnership. 
Indiahoma Refining Co. v. Wood, 
(Dex: Civ, Ai) 255° SW 212. 

{c] Interest may be allowed where 
one of two partners, joint purchasers 
of a mine, advanced to the other a 
part of his share of the price. _Koeh- 
ler v. Hunter, 166 Ark. 27, 265 SW 
972. 

{d] Former partner continuing 
cperations after dissolution without 
consent of the other is not entitled 


Wood, 


to contribution for his expenditures, 
in so operating. Milliken v. Fredrick- 


son, 73 Colo. 534, 216 P 714 

fe] A partner wrongfully exclud- 
ing his copartner from the manage- 
ment to which majority interest and 
agreement gives him the right is not 
entitled to contribution for losses oc- 
curring while the other was so ex- 
cluded. Loy v. Alston, 172 Fed. 90, 
96 CCA 578. 

{f] Where a partner used part- 
nership property on work in which 
the partners had no interest, he can- 
not compel the partnership to repay 
money advanced by him for repairs 
thereon. Childers v. Neely, 47 W.Va. 
70, 34 SE 828, 81 AmSR 777, 49 LRA 
468. 

{g] Complaint in a suit by one 
mining partner against a copartner 
to an oil and gas enterprise for a 
share of expenses incurred in develop- 
ing the property, should allege that 
such expenses were incurred after ne 
became a party to the enterprise. 
Indiahoma Refining Co. v. Wood, 
(Tex. Civ. A.) 255 SW 212. 

{h] Retention of cause.—In a suit 
for contribution against his copart- 
ners by a partner in a mining part- 
nership for money paid for the firm, 
when he has recovered against them 
individually certain sums in propor- 
tion to their respective interests, it is 
not error to retain the cause on the 
docket for further decrees against 
defendants for contribution if plain- 
tiff. should fail to make on execution 
or otherwise the several amounts so 
recovered. Kirchner v. Smith, 61 W. 
Va. 434, 58 SE 614, 11 AnnCas 870. 


70. Settembre v. Putnam, 30 Cal. 
490. 
71. Boehme v. Fitzgerald, 43 Mont. 


226, 115 P 413. 

72. Worms v. Lake, 208 App. Div. 
606, 203 NYS 659; Peck v. Powell, 
(Tex. Civ. A.) 259 Sw 640. 

73. Mills v. Gray, 50 Utah 224, 167 


P 358. 

74, Indiahoma Refining Co. v. 
Wood, (Tex. Civ. A.) 255 SW 212. 

75. U. S.—Howard v. Luce, 171 
Fed. 584. 


Ala.—Saunders v. McDonough, 210 
Ala, 208, 97 S 622. 

Cal. —Harper v. Sloan, 177 Cal. 174, 
169 P 1043, 181 P 775. 

Ida.—Hawkins v. Spokane Hydrau- 
lic Min. Co., 3 Ida. 241, 28 P 433. 
: Tll.—Allen v. ‘Anderson, 13 Ill. A. 
51, 

Iowa.—Bergman v. Wapello Coal 
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laches.7® 


’s remedy 


Co., 203 NW 697. 4 

Mich.—Quinn v. Tully, 174 Mich. 
30, 140 NW 492; Mast v. Purchase, 
163 Mich. 35, 127 NW 737. 

Mont.—Mcintosh v. Perkins, 13 
ae 148;.32.P 653. 

_ 8.—Balcolm v. Hiseler, 7 HastLR 
57 7 

{a] After dissolution on abandon- 
ment partner who expended money 
or labor is entitled to accounting of 
transactions prior to such dissolution 
or abandonment. Harper v. Sloan, 177 
Cal. 174, 169 P 10438, 181 P 775. 

[b] A partner wrongfully dispos- 
ing of partnership property must ac- 
count for the proceeds. 
Tully, 174 Mich. 30, 140 NW 492. 

{c] If loss come to the firm by 
the culpable negligence or breach of 
duty or wrongful conduct, or diver- 
sion of the social property from the 
firm’s business to other business by 
one member he is personally account- 
able therefor in an accounting be- 
tween the members. Childers v. 
Neely, 47 W. Va. 70, 34 SE 828, 81 
AmSR 777, 49 LRA 468. 

{d] Partner must account for 
secret profits. Mast v. Purchase, 163 
Mich. 35, 127 NW 737. 

{e] Partners in possession of part- 
nership funds must account tnere- 
for. Bergman v. Wapello Coal Co., 
(lowa) 203 NW 697. 

[f] Where a lease of a right to 
mine coal was made to the mining 
partnership, of which the lessor was 
a member, and the enterprise was 
abandoned before the term of the 
lease had expired, the lessor’s share 
in the firm was chargeable with his 
ratable proportion of the rent. Allen 
v. Anderson, 13 Ill. A. 451. ; 

{[g] In determining the valne of 
mineral lands upon an accounting the 
proper value of the land is what it 
will bring in the market and not the 
potential value of the ore which could 
be reclaimed therefrom. Saunders v. 
McDonough, 210 Ala. 208, 97 S 622. 

{h] A partner acting with the 
knowledge and acquiescence of the 
other members of the firm cannot be 
held liable to them individually or 
otherwise for the sale or transfer of 
the firm property. Carter v. Tucker, 
205 Ky. 438, 266 SW 9. 

{il No right to an accounting or 
to a Share in the profits can arise 
under a partnership created for an 
illegal purpose. Kennedy v. Lona- 
baugh, 19 Wyo. 352, 117 P 1079, Ann 
Casi19138B 133. 

{j] Parties.—In an action to take 
an account of a mining partnership 
and dissolve it, and to sever the in- 
terests of the several partners, au 
those owning interests in the partner- 
ship are necessary parties, but only 
the assignors are necessary parties 
defendant where an assignee of a 
part of the interest of less than all 
the partners seeks merely to estab- 
lish his right. Settembre v. Putnam, 
30 Cal. 490. 

[k] Complaint held sufficiently to 
charge the existence of a partner- 
ship to work the mine. Howard v. 
Luce, 171 Fed. 584. 

76. Patterson v. Hewitt, L965U; 'S: 
309, 25 SCt 35, 49 L. ed. 214; Taylor 
v. Salt Creek Cons. Oil Co., 285 Fed. 
532; Curtis v. Lakin, 94 Fed. 251, 36 


Quinn v.| 


J eer, et oe 


[§§ 80 5-806 


As a general rule equity will not enter- 
tain a bill for an account between partners unless 
a dissolution and winding-up are asked for and 
cause therefor shown,’? and then all matters be- 
tween the partners should be adjusted,’* and there 
should be an entire winding-up of the partnership 
affairs,”® and a receiver may be appointed for that 
purpose in a proper case.*° 

[§ 806] (b) Withdrawal of Members. 
ber of a mining association as distinguished from 
an ordinary commercial partnership may withdraw 
from*? or sell his interest in the concern without 


A mem- 


CCA 222; Elliott v. Elliott, 3 Alaska 
352; Stevens v. Delaware, etc., R. Co., 
278 Pa. 284, 122 A 504. : 

77. Childers v. Neely, 47 W. Va. 
70, 34 SE 828, 81 AmSR 777, 49 LRA 


468. 
78 Harris .v. .Young, 298 Il. 319, 
131 NE 670; Kleesattel v. Orr, 


Wash. 191, 141 P 355; Bartlett v. 
Boyles, 66 W. Va. 327, 66 SE 474. 

{a] Where dissolution has heen 
decreed, it is error on partial settle- 
ment to give a personal decree 
against one partner in favor of an- 
other for a balance found due on 
such partial settlement, and the 
social property should be first re- 
duced to money and applied to dis- 
charge partnership liabilities, includ- 
ing any balance found due on final 
settlement from one partner to an- 
other, and then a decree over on final 
settlement for any balance that may 
remain. Bartlett v. Boyles, 66 W. Va. 
327, 66 SE 474. 

79. Childers v. Neely, 47 W. Va. 
ys 34 SE 828, 81 AmSR 777, 49 LRA 

[a] Where cause is shown for 
dissolution, there should be a decree 
of dissolution and full account, not 
one allowing the partnership to con- 
tinue its business, and making only a 
partial account, and decreeing on its 
basis in favor of one against another 
member for a balance on such partial 
account leaving assets untouched by 
the account. Childers v. Neely, 47 W. 
Va. 70, 34 SE 828, 81 AmSR 777, 49 
LRA 468. 

80. Fischer v. Tuolumne County 
Super. Ct., 98 Cal. 67, 32: 875; Levi 
Vv. Karrick, 8 Iowa 150; Childers v. 
Neely, 47 WwW. Va. %0; 34 SE 828, 81 
AmSR 777, 49 LRA 468. 

[a] When cause is shown for dis- 
solution of a partnership, and the 
members are discordant and at ill 
will, and the partnership hopeless of 
prosperity, it should be dissolved, 
and a receiver and manager ap- 
pointed, instead of leaving its assets 
and business wholly in the possession 
and control of one member, excluding 
the other. Childers v. Neely, 47 W: 
Va. 70, 34 SE 828, 81 AmSR 777, 49 
LRA 468 

[b] A receiver will not be ap- 
pointed on the petition of a partner 
where no dissolution of the partner- 


ship is sought. Roberts v. Eber- 
hardt, Kay 148; 69 Reprint 638, 19 
ERC 607. 

{c] In the absence of actual in- 


terference by a partner with the man- 
aging partner of the mine the court 
will not appoint a receiver on the 
petition of the managing partner 
solely because of a lack of codpera- 
tion. Roberts v. Eberhardt, Kay 148, 
69 Reprint 63, 19 ERC 607. 

81. U. S.—Bissell v. Foss, 114 U. 
GS. 252 5'SCt 851,920) ts eal 136: 

Ariz. —Costello v. Gleeson, 19 Ariz. 
5632, 172) P’ 730. 

Cal.—Nisbet v. Nash, 52 Cal. 540. / 

Colo.—Lamont _ v. "Reynolds, 26 
Colo. ‘A. 347, 144 P 1131. 

Ky. —United Min. Co: 
174 Ky. 366, 192 SW 79. 

La.—Hamman y. Emerson, 135 La. 
629; 65 S 765. 

Mo.—Freeman vy. 
Mo. A. 611. 


vy. Morton, 


Hemenway, 75 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


+ oe 


ea Nee See 


-§§ 806-807] ° 


consulting his associates*? who’ have no right to 
object to the admission of the stranger who pur- 
There is no relation of trust 
or confidence between the partners which is violated 
by such sale and assignment,$* and the seller is 


chases the interest.®? 


under no obligation to share the 


sale;®> nor is the buyer under any obligation to 
share his purchase with any of his associates in the 
But if the part- 
nership exists under a general partnership agree- 
ment a new partner can no more be intruded therein 
without the’ consent of the remaining partners than 
in a strictly commercial partnership.** 
is under no obligation to sell his interest and incurs 
no liability by refusing to join with his copartners 


absence of an express contract.®® 
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proceeds of his 


A partner | tract.°* 


in an advantageous sale irrespective of the motive 


Mont.—Harris v. Lloyd, 11 Mont. 
390, 28 P 736, 28 AmSR 475. 

Tex.—Adams v. Texhoma Oil, etc., 
Co., (Civ. A.) 262 SW 139. 

W. Va.—Blackmarr v. Williamson, 
57 W. Va. 249, 50 SE 254, 4 AnnCas 

65. 

[a] A deed of trust by one min- 
ing partner of his share in the part- 
nership property as collateral secur- 
ity does not constitute the trustee a 
member of the partnership, nor until 
a sale by the trustee does it affect 
the grantor’s rights and powers as a 
partner, nor relieve his copartner 
from his obligation of good faith to 
the grantor as copartner. Wetzel v. 
Jones, 75 W. Va. 271, 84 SE 951. 

: {b] Qualification by contract.—If 
one of the owners of an outfit of a 
gold company sells part of his inter- 
est, but with a specific clause that 
the purchaser shall not be a partner 
but only a purchaser of that part of 
the seller’s interest in the metals and 
ores, the seller’s interest in the pari- 
nership does not. pass. Phillips v. 
Jones, 20 Mo. 67. 

[ec] Sale of property “in use.”—A 
deed by one partner of his partner- 
ship interest in certain land with coal 
mine and mining business, including 
some personal property pertinent to 
the mine mentioned in the deed as 
“in use,” has been construed and held 
not to have included personal prop- 
erty other than that which was in 
use. Bender v. South, 189 Ky. 623, 
225 Sw 504. : ‘ 

$2. See cases passim this section; 
and infra § 811. 

@3. Bissel v. Foss, 114 U. S. 252, 
5 SCt 851, 29 L. ed. 126; Kahn v. Cen- 
tral Smeiting Co., 102 U. S. 641, 26 
L. ed. 266; Blackmarr v. Williamson, 
57 W. Va. 249, 50 SE 254. 

84. Kimberly v. Arms, 129 U. S. 
512, 9 SCt 355, 32 L. ed. 764; Bissell 
v. Foss, 114 U. S. 252, 5 SCt 851, 29 
L. ed. 126; Kahn v. Central Smelting 
Go102) Ue us: 641) 260 Led: 266; 
Nisbet v. Nash, 52 Cal. 540. 

@5. Harris v. ae 11 Mont. 390, 
8 P 736, 28 Am 475. 

. 86. Bissell v. Foss, 114 U. S. 252, 
5. SCt 851, 29 L. ed. 126; Denver First 
Nat. Bank v. Bissell, 4 Fed. 694, 2 
McCrary 73. 

87. 
7X dali 

[a] Purchaser will be only a ten- 
ant in common, unless all the parties 
thereafter continue to work the mine 
together, in which event a mining 
partnership arises out of that situa- 
tion. Freeman vy. Hemenway, 75 Mo. 
PAMIGIL. : 

8g. Myers v. Stein, 154 App. Div. 
631, 189 NYS 762. t 

89. Costello vy. Gleeson, 19 Ariz. 
532, 172 P 730; Lamont v. Reynolds, 
26 Colo, A. 347, 144 P 11381; United 
Min. Co. v. Morton, 174 Ky. 366, 192 
SW 79; McAdams y. Hawes, 9 Bush 
(Ky.) 15; Hamman v. Emerson, 135 
La. 629, 65 S 765. 

{al Membership may be: severed 
by a return to and an acceptance by 
a partner of his investment. Costello 
v. Gleeson, 19 Ariz. 532, 172 P 730. 

{[b] Release from obligation.—An 


Freeman v. Hemenway, 75 Mo.’ 


agreement that a partner whose sole 
duty was the furnishing of money for 
expenses need not furnish any more 
money terminates the partnership 
agreement, and he has no interest in 
a corporation which the other partner 
subsequently joined in organizing to 
develop oil property. Hamman vy. 
Emerson, 135 La. 629, 65 S 765. 

[c] Where one partner is to con- 
tribute his entire time and services 
to the enterprise, a failure on his part 
for a number of years to perform any 
Services and his removal from the 
state constitute an abandonment re- 
Sulting in a dissolution of the part- 
nership. United Min. Co. v. Morton, 
174 Ky. 366, 192 SW 79. 

[ad] A lease by one partner of his 
interest in the mining property to 
one of the others terminates his in- 
terest in the partnership. McAdams 
v. Hawes, 9 Bush (Ky.) 15. 

te] A mining partnership is not 
terminated by one partner’s execution 
of a deed of trust on his interest to 
secure payment of a note executed to 
his copartner in a transaction dis- 
tinct from the firm business. Wetzel 
v. Jones, 75 W. Va. 271, 84 SE 951. 


{f] MNonparticipation in partner- 
ship business for a short period does 
not establish an abandonment. 


Meagher v. Reed, 14 Colo. 335, 24 P 
681, 9 LRA 455. 

{g] The mere fact that one part- 
ner goes away and remains absent 
from the premises of the joint busi- 
ness or property creates no presump- 
tion of abandonment, nor does his 
refusal to pay or delay in paying the 
expenses of the business or the as- 
sessments itself create a forfeiture. 
Waring v. Crow, 11 Cal. 366; Mallett 
v. Uncle Sam Gold, ete., Min. Co., 1 
Nev. 188, 90. AmD 484, 

[h] The failure of a partner to 
pay his proportion of the expenses 
for a period of ninety days does not 
work a forfeiture of his interest in 
the copartnership. Continental Di- 
vide Min. Iny. Co. v. Bliley, 23 Colo. 
160, 46 P 633. 

[i] Evidence held sufficient to 
show complete abandonment by one 
member of a partnership of the part- 
nership business. United Min. Co. v. 
Morton, 174 Ky. 366, 192 SW 79. 

{i] Evidence held insufficient to 
show a forfeiture or an abandonment 
by a partner of his interest. Larsh 
v. Boyle, 36 Colo. 18, 86 P 1000. 

{k] Lapse of miner’s certificate.— 
A mining partner does not forfeit his 
right to share in the proceeds of the 
sale of a partnership claim by per- 
mitting his miner’s certificate to lapse 
intermediate the contract of sale and 
the payment of the purchase . price, 
although the Mineral Act of British 
Columbia provides for the forfeiture 
by a miner of all his rights and 
interests in any mining property 
by failing to renew his certificate. 


MecNerhanie v. Archibald, 6 B. C. 
260. 

90. Larsh v. Boyle, 36 Colo. 18, 8b 
P 1000. 

91. U. S—G. V. B. Min. Co. v. 


Hailey First Nat. Bank, 95 Fed. 35, 
35 CCA 510. 


of . such: refusal.8* 
abandon his interest in a mining partnership,*® and 
such surrender or abandonment is not within the 
statute of frauds, and may be made orally.°° 

[§ 807] (c) Partnership Liens. 
the mining partnership has a lien upon the partner- 
ship property for the debts due the creditors of the 
partnership,®! and for moneys advanced by him for 
its use which he may enforce in equity without any 
previous agreement among the partners that such 
lien shall exist,9? but has no lien for his share of 
the profits,°* or where expressly excluded by con- 
This lien exists only on the partnership: 
property while it is distinctly such and if there is 
a separation or division of the property, there is 


{40°C.J.] 1152 


A partner may surrender or 


Hach member of 


Cal.—Stuart v. Adams, 89 Cal. 367, 
Be att 9705; Duryea Vv.) Burts 28..Cals 

Ill.—Harris v. Young, 298 Ill. 319,. 
131 NE 670. 

Oh.—Ervin vy. Masterman, 16 
Cir, Ct. 62, 8 Oh. Cir. Dec. 516. 

Or.—Grady v. Day, 104 Or. 340, 206 
Pi 855. 

W. Va.——Childers v. Néely, 47 W. 
Va. 70, 34 SE 828, 81 AmSR 777, 49 
LRA 468. 

{a] Purchaser with notice.—it a 
person Sells his interest in a mining 
company while it is engaged in work- 
ing its mining ground, the purchaser 
will be deemed to have bought with 
notice of any lien resulting from the 
relation of the partners to each other 
and to the creditors of the partner- 
ship. Duryea v. Burt, 28 Cal. 569; 
Ervin v. Masterman, 16 Oh. Cir. Ct. 
2, 8 Oh. Cir. Dec./ 516. 

[b] Such lien does not give either 
partner the right of possession tu the 
exclusion of the other, nor is it de- 
pendent upon possession. Morgan- 
stern v. Thrift, 66 Cal. 577, 6 P 689. 

{c] One not joining in working a 
mine, not being a partner, has no 
lien on the product of a mine for his 
share of part profits made by his co- 
owners while he was excluded from 
the property, as against a mortgagee 
of the interest of such partners, al- 
though he is entitled to his share of 
the product while the mine is ope- 
rated by a receiver appointed in a 
suit to foreclose the mortgage. G. V. 
B. Min. Co. v. Hailey First Nat. Bank, 
95. Fed. 35, 35°CCA 510; 

Partner’s lien in general partner- 
ship see Partnership [30 Cyc 700]. 

$2. U. S.—Connolly v. Bouck, 174 
Fed. 312, 98 CCA 184 [certiorari den 
ponana 8.610, 31, SCt 714, 55 TL. ede 

Cal.—Duryea v. Burt, 28 Cal. 569. 

Okl.— Kennedy v. Beets Oil Co., 105 
Okl. 1, 2381 P 508; Barrett v. Bu- 
chanan, 95 Okl. 262, 213 P 734. 

Tex.—Indiahoma Refining Co. 
Wood, (Civ. A.) 255 SW 212. 

W. Va.—Greenlee v. Steelsmith, 64 

W. Va. 353, 62 SE 459; Childers v. 
Neely,, 40Wer Vian '0) S4n0Sik) 828, a8 
AmSR 777, 49 LRA 468. 
_ [a] A person cannot accept a part. 
interest in mining land in order to 
develop it, voluntarily invest his 
money in the scheme, and have a lien 
against the share of a mere cotenant 
to reimburse him for the outlay. 
Brunswick v: Winters, 3 N. M. 241, 
5 P 706. 

93. .G. VV. B. Min.. Co. v. Hatley 
ee Nat. Bank, 95 Fed. 35, 35 CCA 
510. 

94. Frowenfeld v. 134 
Cal. 128, 66 P 178. 

{a] No lien arises from a con- 
tract, giving the management of a 
mine to one part owner and a right 
to reimbursement for all advances: 
from all the proceeds, but which ex- 
pressly excludes any personal liabil- 
ity of the other part owner for any 
part of such advances, so long as the 
contract is not broken by the other 
owners. Frowenfeld v. Hastings, 134 
Ca). 128, 66 PB 178. 


On. 


Vv. 


Hastings, 


1152 [40 C.J.] 
no lien.®° A partnership lien is superior to the lien 
of a pledgee where such lien was taken without the 
consent of the remaining partners,°® except in the 
ease of a lien given by a partner for the purchase 
price of his interest;®” and the interest of an un- 
disclosed cestui que trust is subject to a partnership 
lien in like manner as is the property of other 
partners. 

[§ 898] (d) Trust Relationship. The members of 
a mining copartnership are held to the exercise of 
the utmost good faith in their dealings with each 
other,®® and with the partnership property,’ and 
cannot acquire an adverse title to the partnership 
property,” or to the individual interests in the part- 
nership of other members.* But one partner acquir- 
ing by purchase from another partner his interest 
in the partnership and in the mining property is 
under no obligation to share his purchase with the 
remaining partners, even though such purchase was 
accomplished without their knowledge;* and a part- 
ner purchasing in good faith from a purchaser at 
an execution sale against the partnership is not 
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a 
nu 


partners acquiring or holding title to partnership 
property in their own name hold the same as trus- 
tees for all the members,® and the same is true 
where a partner purchases property or takes a 
lease of it for his individual benefit when the firm 
is entitled to the advantage of such purchase or 
lease,? but only where such acquisition by the part- 


nership would be within the scope of the partnership | 


agreement.’ The requirement of good faith by part- 
ners in their dealings with each other extends to 
negotiations culminating in the partnership, al- 
though in advance of its actual creation,® but does 
not survive the termination of the partnership by 
which the partners become merely tenants in 
common.’ 

[§ 809] c. Partnership Property. In the absence 
of a statute to the contrary,'+ the property oper- 


ated may be owned by third persons, or by any or. 


all of the individual members of the partnership, 
and not belong to the copartnership as such;!? but 
the individual interests of the partners may be 
converted by them into partnership property,** and 


accountable to the firm for its value.® 


95. Harris v. Young, 298 Ill. 319, 
131 NE 670; Greenlee v. Steelsmith, 
64 W. Va. 353, 62 SE 459; Childers v. 
Neely, 47 W. Va. 70, 34 SE 828, 81 
AmSR 777, 49 LRA 468. 

[a] Rule applied to a separation 
uuder a partnership agreement to de- 
liver the product to a pipe line, which 
should give each member “division 
orders,” for his share. Childers v. 
Neely, 47 W. Va. 70, 34 SE 828, 81 
AmSR 777, 49 LRA 468. 

{b] Where the partnership agree- 
ment contemplates that the gross 
product is to be divided instead of 
the net profit and the members have 
executed ‘division orders,’’ the lien 
of a partner attaches upon the »#il 
production not actually brought to 
the surface at the time of the insti- 
tution of a suit for an accounting and 
dissolution. Erwin v. Masterman, 16 
Onn Cini'Ct.162588"Oh. Cire Decode: 

96. Harris v. Young, 298 Ill. 319, 
131 NE 670. 

97. Harris v. Young, supra. 

98. Barrett v. Buchanan, 95 Okl. 
262, 213° P W384, 

99. U. S.—Kimberly v. Arms, 129 
U. Si 612, 9 SCt 355,' 32> Li. ed: 764; 
Thomas v. Hurst, 73 Fed. 374. 

Ark.—Haskell v. Patterson, 165 
Ark. 65, 262 SW 1002. 

Cal.—Settembre v. Putnam, 30 Cal. 
490; Gore v. McBrayer, 18 Cal. 582. 

Colo.—Continental Divide Min. Inv. 
Co. v. Bliley, 23 Colo. 160, 46 P 633; 
a v. Rickard, 10 Colo. 395, 15 


Mo.—Beller v. Murphy, 139 Mo. A. 
663, 123 SW 1029. 

Mont.—Hirbour v. Reeding, 3 Mont. 
Hb: 

Cet cop aes v. Cottrell, 82 Okl. 


125, 198 P 6st. 
Brossard, 33 


Utah.—Bentley  v. 
Utah 396, 94 P 736. 

Va.—Lamar v. Hale, 79 Va. 147. 

Wash.—Galbraith v. Devlin, 85 
Wash. 482,.148 P 589. 

W. Va.—Wetzel v. Jones, 75 W. Va. 
271, 84 SH 951. 

See also cases infra this section. 

{a] Good faith between partners 
requires that there be not only no 
misrepresentations to, but no conceal- 
ments from, any of them, by any of 
the others, as to the partnership af- 
fairs; so that one of them deriving a 
private profit by such concealment or 
misrepresentation must account to 
the partnership. Galbraith v. Devlin, 
85 Wash. 482, 148 P 589. 

1. Kahn v. Central Smelting Co., 
102 U. S. 641, 26 L. ed.4266; Delmonico 
v. Roudebush, 5 Fed. 165, 2 McCrary 
18; Beller v. Murphy, 139 Mo. A. 663, 
123 SW 1029; Lamar v. Hale, 79 Va. 


Individual 


147. 

{a] Surrender of lease.—Where 
some of the partners in a partnership 
for working a mine under a lease on 
a royalty basis are also the owners 
of the fee and as such wrongfully de- 
clare a forfeiture in order to exclude 
the others, a new lease executed by 
such owners to third persons at an 
increased royalty inures to the bene- 
fit of the partnership on the theory 
that the owners, being also partners, 
in effect subleased the premises for 
the partnership. Beller v. Murphy, 
139 Mo. A. 668, 123 SW 1029. 

2 Bradbury veo barnes, 19 4Cal 
120; Brown v. Bryan, 5 Ida. 145, 51 
P 995; Lamar v. Hale, 79 Va, 147. 

3 Continental Divide Min.. Inv. 
Co. v. Bliley, 23 Colo. 160, 46 P 633; 
Mallett v. Uncle Sam Gold, etc., Min. 
Co., 1 Nev. 188, 90 AmD 484; Kittilsby 
v. Vevelstad, 103 Wash. 126, 173 P 
744; Galbraith v. Devlin, 85 Wash. 
482, 148 P 589; Wetzel v. Jones, 75 
W.Va. 271, 84 SE 951. 

{a] The possession of one mining 
partner inures to the benefit of all 
until Such possession becomes ad- 
verse, and the mere failure of one 
partner to pay assessments for ua 
period short of the statute of limita- 
tions gives his partners no adverse 
title in his interest. Malllett v. Uncle 
Sam Gold, ete., Min. Co., 1 Nev. 188, 
90 AmD 484. 

{b] Surrender of lease.—Where 
members of a mining partnership 
surrender a lease under which they 
were operating prior to the time of 
its expiration and without the con- 
sent of one of the partners and accept 
a new lease in which all except such 
partner receive an interest, the inter- 
est of the partner not consenting to 
the surrender continues under the 
new lease. Continental Divide Min. 
Inv. Co. 'v. .Bliley;, 23 .Colo;. 160, 46 P 
633. 

{c] A partner cannot acquire the 
whole or any part of a copartner’s 
interest in the joint property except 
where upon close scrutiny and full 
investigation there is found no fraud, 
covin, or concealment on the part of 
one prejudicial to the rights and in- 
terests of the other. Wetzel v. Jones, 
75 W. Va. 271, 84 SE 951, 952 [cit 
Cyc]. i 

4 Bissell v. Foss, 114 U. S. 252, 
5 SCt 851, 29 L. ed. 126; Denver First 
Nat. Bank v. Bissell, 4 Fed. 694, 2 
McCrary 73 [aff 114 U. S. 252, 4 Sct 
851, 29 L. ed. 126). 

5. Levi v. Karrick, 13 Iowa 344, 

6. Bentley v. Brossard, 33 Utah 
396; ae eo Ome 

7. Haskell v. Patterson, 165 ark. 


65, 262 SW 1002; Settembre v. Put- 
nam, 30 Cal. 490; Chamness. v. Col- 
lopy, 90 Okl. 71, 215 P 953; Kittilsby 
pi cases ae 103 Wash. 126, 173 P 


8 Dishman v. Umberhour, 194 Ky. 
772, 241 SW 62; Eisenberg v. Gold- 
smith, 42 Mont. 563, 113 P 1127. 

9. Vestal v. Moore, 167 Ark. 192, 
266 SW 948; Mast v. Purchase, 163 
Mich. 35, 127 NW 737; Haley v:. 
qa es 206 Mo. A. 106, 219 SW 

10. Harris v. Lloyd, 11 Mont. 390, 
28 P 736, 28 AmSR 475. 

11. See Hawkins v. Spokane Hy- 
draulic Min. Co., 3 Ida. 241, 28 P 433. 

12, U. S.—Howard v. Luce, 171 
Fed. 584; Denver First Nat. Bank v. 
Bissell, 4 Fed. 694, 2 McCrary 73 [aff 
ieee S. 252, 4 SCt Sbis 29 Lived: 

Alaska.—McMahon vy. Meehan, 2 
Alaska 278. 

Cal.—Harper v. Sloan, 177 Cal. 174; 
169 P 1043, 181 P 775; Dorsey v. New- 
comer, 121 Cal. 213, 53 P 557. 

Colo.—Patrick v. Weston, 21 Colo. 
73, 39 P 1083; Manville v. Parks, 7 
Colo.-l28,-2 PR 2125 

Miss.—Alexander vy. Kimbro, 49 
Miss. 529. 

Pa.—Shafer’s App., 106 Pa. 
Grubb’s App., 66 Pa. 117. 

N. B.—Goold v. Stockton, 31 N. B. 


57 
Where copartners in a mine 


49; 


[a] 
are also tenants in common of the 
mining property, the property does 
not necessarily belong to the copart- 
perenen as such. Grubb’s App., 66 Pa. 

[b] Where the owner of a mining 
claim and another engage in work- 
ing such claim without any contract 
and jointly extract the gold there- 
from upon joint expense, they become 
partners in the work of mining but 
not in the title to the ground. Me- 
Mahon v. Meehan, 2 Alaska 278. 

[c] Mere use of property held by 
the members of a firm as tenants in 
common is not sufficient to show that 
it is held by the partnership. There 
must be some agreement to make it 
partnership property. Alexander v. 
Kimbro, 49 Miss. 529. 

[da The presumption is that, 
when the title to the property is not 
in the firm, it does not belong to the 
firm, and in order to bring it into the 
firm it must appear that it.was paid 
for with the firm funds, or was by 
agreement actually brought into the 
copartnership affairs. Shaffer’s App., 
106 Pa. 49. See also supra § 798. : 

13. Lesamis v. Greenberg, 225 
Fed. 449, 140 CCA 481; Duryea v. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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[§§ 807-809 | 


toed re 


§§ 809-812] 


property purchased with partnership funds" or ae- 
quired for partnership purposes!® is partnership 
property,!® and, where held in his own name by 
one of the partners, is held by him as trustee for 
Real estate belonging to the 
partnership is at law held by the partners as tenants 
in common, but in equity is held as partnership 
property applicable to copartnership debts.1§ 
possession by one partner as tenant in common of a 
mining claim is the possession of all.1® 

[§ 810] d. Termination and Dissolution?°—(1) In 
General. Where no time of duration is fixed for 


the partnership.** 


a mining partnership to continue, 


under equitable restrictions at pleasure,?! but in 
order to dissolve a mining partnership by a decree 
in equity to sell the partnership property the bill 
must allege clear and good grounds therefor.” 
War’? will dissolve, or at least suspend, a part- 
nership between belligerent partners for the opera- 


tion of a mine.”* 


Burt, 28 Cal. 569; Wantling v. Ho- 
warth, 65 Ill. A. 598. 

[a] Mining lands brought into a 
partnership as stock are, as between 
partners and a person who has 
knowingly dealt with one of them for 
it, partnership property. West Hick- 
ory Assoc. v. Reed, 80 Pa. 38. 

{b] Under statutory provisions 
that the mining ground owned and 
worked by partners in mining, 
whether purchased by the partnership 
or not, is partnership property, only 
such claims as are actually worked 
constitute partnership property, al- 
though the individuals comprising the 
partnership are tenants in common of 
claims in addition to those which are 
being worked. Dorsey v. Newcomer, 
£2 ce Calyg2 U3; Dames OO ls 

{c] Mere mining rights given to 
the partnership by the partner own- 
ing the land do not constitute part- 
nership assets upon dissolution. 
Wantling v. Howarth, 65 Illi. A, 598. 

{d] Status of property may be 
question of fact.—Duryea v. Burt, 28 
Cal. 569. 

14. Santa Clara Min. Assoc. v. 
Quicksilver Min. Co., 17 Fed. 657, 8 
Sawy. 330; Duryea v. Burt, 28 Cal. 
569; Faulds v. Yates, 57 Ill. 416, 11 
AmR 24. 

15. Meagher v. Reed, 14 Colo. 335, 
24 P 681, 9 LRA 455; Rolshouse v. 
Wally, 263 Pa. 247, 106 A 227; Kere- 
day v. Wightwick, 1 Russ. & M. 45, 
5 EngCh 45, 39 Reprint 18, Taml. 
250, 48 Reprint 100. 

16. Fischer. v. Tuolumne County 
Super. -Ct., 98 Cal. 67, 32 P 81». 

[a] Partnership property con- 
tinues to be partnership assets, al- 
though legal title is transferred to a 
dummy corporation. Fischer v. Tuol- 
umne County Super. Ct., 98 Cal. 67, 
32 P 875. 

17. Walker v. Bruce, 44 Colo. 109, 
97 P 250; Wells v. Shriver, 81 Okl. 
108, 197 P 460. See also supra § 808. 

18. Santa Clara Min. Assoc. v. 
Quicksilver Min. Co., 17 Fed. 657, 8 
Sawy. 330; Duryea v. Burt, 28 Cal. 
569; Lowe v. Alexander, 15 Cal. Zy0; 
West Side Oil Co. v. McDorman, 
(Tex. Civ. A.) 244 SW 167; Fereday v. 
Wightwick, 1 Russ. & M. 45, 5 EngCh 
45, 39 Reprint 18, Taml. 250, 48 Re- 
print 100. 

19. Patterson v. Keystone Min. 
Co., 30 Cal. 360; Henderson yv. Allen, 
23 Cal. 519; Waring v. Crow, 11 Cal. 
366; Mallett v. Uncle Sam Gold, ete., 
Min. Co., 1 Nev. 188, 90 AmD 484. 

{a] An action of forcible entry 
and detainer cannot be maintained by 
one partner against another. Hender- 
son v. Allen, 23 Cal. 519. 

20. Dissolution of general part- 


nerships see Partnersnip [30 Cyc 
650]. 
21. Santa Clara Min. Assoc. v. 


Quicksilver Min. Co., 17 Fed. 657, 8 
[40 .Cc. J.—73] 


145]. 32 
| "26. ‘Williams v. Williams, 104 Cal.! A. 611, 


MINES AND MINERALS. 


to partition.?* 


The 


ner.?°9 
it is terminable 
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Partition? of property held as tenants in common 
may be had upon dissolution of the partnership,?" 
but a partner having merely a mining right upon 
premises owned in fee by his partner is not entitled 


. 


[§ 811] (2) Sale of Interest, Death, or Bank- 
ruptcy of Partner. A partner in a mining partner- 
ship may convey his interest in the mine and busi- 
ness without dissolving the partnership,28 and in 
such ease the purchaser becomes a partner in the 
mining venture in the place of the retiring part- 
Neither the death®® nor the bankruptey*t 
of a member will dissolve such partnership. Where, 
however, the partnership arises out of 
tract, the sale of the interest of one of the members 
dissolves the firm, and the parties become tenants in 
common, unless they again work the mines, and thus 
ereate by implication of law a mining partnership 
between the new parties.*” 


special eon- 


[§ 812] (8) Sale of Partnership Property and 


Sawy. 330; Nisbet v. Nash, 52 Cal. 
540; Childers v. Neely, 47 W. Va. 70, 
34 SE 828, 81 AmSR 777, 49 LRA 468. 

[a] The decree dissolving a min- 
ing partnership should provide for an 
accounting. Nisbet v. Nash, 52 Cal. 

[b] Where partners have an equal 
interest in the firm property, the pro- 
ceeds on a sale of assets on the 
dissolution of the firm must be ap- 
plied on the basis of an equal divi- 


sion. Eesamis v. Greenberg, 225 Fed. 
449, 140 CCA 481. 
{c] Partnership arising simply 


from a joint working of the property 
may be terminated at will by either 
partner, but where real property has 
been used for partnership purposes, 
or brought into the partnership, there 
is no method of adjusting the equities 
of the partners and creditors, if 
agreement cannot be reached, except 
by an action for dissolution and ac- 


counting. Lawrence v. Robinson, 4 
Colo. 567. 
{d] Parties—Where some mem- 


bers of a mining partnership are not 
made defendants in a bill for dissolu- 
tion, and the decree directs the mines 
and lands of the partnership to be 
sold and the debts paid, a sale under 
such decree cannot affect the partners 
who are not parties to the suit. Santa 
Clara Min. Assoe. v. Quicksilver Min. 
Co., 17 Fed. 657, 8 Sawy. 330. 

{e] The granting of a preliminary 
injunction and the appointment of a 
receiver is discretionary with the 
court. Greenberg v.-. Lesamis, 203 
Fed. 678, 122 CCA 74. 

{f] Jurisdiction—A partnership 
“formed for the working” ‘of mines 
within the Stannaries is, by virtue of 
the definition of ‘“company’’ in Stan- 
naries Act, (1887) § 2, a “company 
within § 28 of that act over which 
the court of the vice-warden of the 
Stannaries had jurisdiction in wind- 
ing up, and jurisdiction is now by 
virtue of the Stannaries Court (Aboli- 
tion) Act of 1896, vested exclusively 
in the county courts of Cornwall. 
Dunbar v. Harvey, [1913] 2 Ch. ddu. 

Termination of “prospecting part- 
nerships” see infra § 819. 

22. Blackmarr v. Williamson, 57 
W. Va. 249, 50 SE 254, 4 AnnCas 265. 

[a] A lack of harmony as to the 
further operation of an oil property 
is not a sufficient reason for a decree 
dissolving the partnership at the re- 
quest of the holder of a minority in- 
terest in the partnership. Blackmarr 
v. Williamson, 57 W. Va. 249, 50 SE 
254, 4 AnnCas 265. 


23. See generally War [40 Cyc 
323]. 

24. McAdams v. Hawes, 9 Bush 
Gisy)) 15: 


25. See generally Partition [30 Cyc 


85, 37 P 784. 

27. Smith v. Cooley, 65 Cal. 46, 2 

P 880. 
_ 28 U. S.—Kahn v. Central Smelt- 
ing Co., 102 U. S. 641, 26 L. ed. 266; 
Loy v. Alston, 172 Fed. 90, 96 CCA 
578; Kelley v. McNamee, 164 Fed. 369, 
90 CCA 357, 22 LRANS 851, 16 Ann 
Cas 299; G. V. B. Min. Co. v. Hailey 
gts Nat. Bank, 95 Fed. 35, 35 CCA 

Alaska.—McNamee v. Williams, 3 
Alaska 470. 

Cal.—Taylor v. Castle, 42 Cal. 367; 
Jones v. Clark, 42 Cal. 180; Duryea v. 
Burt, 28 Cal. 569; Skillman v. Lach- 
man, 23 Cal. 198, 883 AmSR 96. 

Colo.—Patrick v. Weston, 22 Colo. 
45, 43 P 446; Slater v. Haas, 15 Colo. 


574, 25 PR +1089, *22 AmSR 440; 
Meagher v. Reed, 14 Colo. 335, 24 P 
681, 9 LRA 455; Higgins v. Arm- 


strong, 9 Colo. 38, 10 P 232; Chartes 
v. Eshleman, 5 Colo. 107. 
_Ida.—Hawkins v. Spokane Hydrau- 
lic Min. Co., 3 Ida. 241, 28 P 433. 

Ill.—Harris v. Young, 298 Ill. 319, 
131 NE 670 [rev 215 Ill, A, 489]. 

Mont.—Southmayd v. Southmayd, 4 
Mont. 100, 5 P 318. 

N. M.—Dailey v. Fitzgerald, 17 N. 
M. 137, 125 P 625, AnnCas1914D 1183: 

Okl.—Kennedy v. Beets Oil Co., 105 
ORI, 2) 2317 P5008: 

Pa.—Markle’s' ‘Eist.,6 Pa: Dist. 47; 
I> Pa: Cowss t. 

Tex.—Adams v. Texhoma Oil, ete., 
Co., (Civ. A.) 262 SW 139. 

Va.—Lamar v. Hale, 79 Va. 147. 

W. Va.—Blackmarr v. Williamson, 
57 W. Va. 249, 50 SE 254; Childers v. 
Neely,, 47° Wi Va. 10,434 SH S2isersa 
AmSR 777, 49 LRA 468. 

Wyo.—Hartney v. Gosling, 10 Wyo. 
346, 68 P 1118, 98 AmSR 1005. 

See also supra §§ 800, 806. 

29. U. S..—Loy v, Alston, 172 Fed. 
90, 96 CCA 578, 

Cal.—Nisbet v. Nash, 52 Cal. 540. 

Ida.—Hawkins vy. Spokane Hydrau- 
lic Min. Co., 3 Ida. 241; 28 P 433. 

Okl.—Kennedy v. Beets Oil Co., 105 
ORK 1523157508. 

W.-Va.—<Childers v. Neely, 47 W. 
Va. 70, 34 SH 828, 81 AmSR 777, 49 
LRA 468. 

30. In re Gladough, 1 Alaska 649; 
Harris v. Young, 298 Ill. 319, 131 NE 
670; Beller v. Murphy, 139 Mo. A. 663, 
123 SW 1029; Boehme vy. Fitzgerald, 
43 qMont. 226; 115 B 24135 9-414 sicit 


CyCl. 

[a] A claim arising out of a min- 
ing partnership with deceased may 
be presented like any other claim, al- 
lowed, and paid, without bringing suit 
to establish or dissolve the partner- 
ship. .<In re Gladough, 1 Alaska 649. 

31. Fereday v. Wightwick, 1 Russ. 
& M. 45, 5 EngCh 45, 39 Reprint 18, 
Taml. 250, 48 Reprint 100. 

. Freeman v. Hemenway, 75 Mo, 


1154 [40.6.J.] 
Abandonment of Business. 


it is thereby dissolved.** 


business or Rroperty.*® 


[§ 813] 2. Prospecting Partnerships or Grubstake 
A prospecting ‘or ‘‘grub- 
stake’’ contract creating a prospecting partnership 
is an agreement between two or more persons to 
locate mines upon the public domain by their joint 
aid, effort, labor, or expense, whereby each is to 
acquire, by virtue of the act of location, such an 
interest in the mine as is agreed.on in the con- 


Contracts?’—a. Nature. 


33. Dellapiazza v. Foley, 112 Cal. 
380, 44 P 727. 

/84 Nielson v. Gross, 17 Cal, A. 
74, 118 P 725. ‘ 

35. Nielson v. Gross, supra. 

[a] The mere cessation of labor 
in a mine will not constitute an aban- 
donment of the work so as to result 
in a dissolution of the partnership if 
there is an understanding, express or 
implied, to resume at a later date. 
Nielson v. Gross, 17 Cal. A. 74, 118 
RP 


5, 
.{b] The burden of proof is on the 
one claiming the dissolution of a 
statutory mining partnership, Niel- 
sont iver Gress; 1) xCal2As) 74:0 118!|"e 


925. 
’ 36. Johnstone v. Robinson, 16 Fed. 
903, 3 McCrary 42; Chadbourne v. 


Davis, 9 Colo. 581, 13 P 721;. Dunlop 
vy. Nicoll, 21 CanLTOccNotes 84. 

[a] Laches.—(1) Where the con- 
tract provides for the joint prosecu- 
tion of labor on a mine to continue 
until a valid location is made on a 
legal discovery, and one partner quits 
work and the other continues until 
he finds a vein, the one quitting is 
entitled to no interest therein, hav- 
ing lost it by his laches. McLaugh- 
lin v. Thompson, 2 Colo. A. 135, 20 P 
816. (2) So where one partner failed 
to comply with the partnership agree- 
ment, and took no steps to obtain an 
interest in a lease, which was to be 
the subject of the partnership busi- 
ness, for several months, he was held 
to have lost his interest in the part- 
nership by laches. McKenzie v. Cos- 
lett, 28 Nev. 65, 78 P 976. 

37. Mining partnerships see supra 
§§ 796-812. 

38. Elliott v. Elliott, 3 Alaska 
352; Marks y. Gates, 2 Alaska 519. 

{a] Thus an agreement by which 
some of the parties furnish money 
and supplies to others who prospect 
for mines, all of the parties to share 
in any mines discovered, constitutes 
a prospecting partnership. Boucher 
v. Mulverhill, 1 Mont. 306. 

{b] A “grub. stake” contract is 
one in which the parties enter into 
a common venture, one furnishing 
the “grub”. and the other the labor, 
in prospecting for valuable mining 
properties. Such ventures are joint 
in their character; all valuable dis- 
coveries inure to the equal benefit of 
both, and the venture partakes of the 
character of qualified partnerships. 
Berry v. Woodburn, 107 Cal. 504, 40 
P, 802. 

39. Cal.—Prince v. Lamb, 128 Cal. 


120, 60 P_ 689. 

Mont.—Boucher v. Mulverhill, 1 
Mont. 306. 

Nev.—Costello v. Scott, 30 Nev. 43, 
93. ais 94 je 2202 
North- 


Wash.—Mattocks - v. -Great 
ern R. Co., 94 Wash. 44, 162 P 19, 


Where a mining part- 
nership conveys all its property to a corporation, 
An abandonment of the 
partnership business terminates the partnership,** 
but a mere temporary cessation of operations will 
vot have this effect.2> Where several partners form 
a mining partnership, and for a time carry on its 
business, but later apparently abandon the contract, 
and a portion of the partners enter into new: ar- 
rangements with third persons, those members of 
the first partnership not included in the new ar- 
rangement have no interest in the partnership 
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nership.°? 


[§§ 812-815 


tract.28 A prospecting partnership agreement or 
erubstake contract does not create a mining part- 
In a prospecting partnership there is 
a presumption against the existence of a partnership 
generally*® or of a partnership for developing or 
working the claims.*? 

[§ 814] b. Creation. 
ing partnership is dependent upon the agreement 
and intention of the parties to share interests in 
claims to be acquired,*? and does not result from 
mere association on the expedition,** or the rendi- 
tion of friendly assistanece.** ; 


The existence of a prospect- 


[§: 815] c. Form and Sufficiency. In the absence 


Wyo.—Hartney v. Gosling, 10 Wyo. 
346, 68.P 1118, 98 AmSR 1005. 

Ont.—McLeod v. Lawson, 7 OntWR 
519 [app:;dism 8 OntWR 213]. 

[a] Agreements for prospecting 
partnerships should not he subjected 
to, or. tested by, the technical rules 
of the law of partnership. Boucher 
v. Mulverhill, 1 Mont. 306. 

{b] But where an agreement con- 
templates not only the prospecting 
and discovery of mines, but also their 
operation, it creates a mining part- 
nership and not merely a grubstake 
contract. Costello v. Scott, 30 Nev. 
43 9S eA dewot Pe 222) ; 

40. Re Greene, [1908] M. C. C. 223. 

41. Cisna v. Mallory, 84 Fed. 851; 
Re Greene, [1908] M. C. C, 223. 

42. Turner v. Wells, 238 Fed. 766, 
151 CCA.,616; Windmuller v. Clark- 


son, 2 Alaska 298; Berry v. Wood- 
burn) 10% Cal. -504.. 40 —P* "S02" Re 
Hedley, [1910] M. C. C. 476; Re Mc- 


Donalds, [19031 MC. (C. 21.9; 

[a] A contract of hiring by which 
one undertakes to go into a specified 
territory and endeayor to procure a 
mine in consideration of payment of 
wages and expenses and, in the event 
of a mine proving to be a paying 
mine, an interest in the mine in ad- 
dition thereto, does not constitute a 


prospecting partnership. Berry -v. 
Woodburn, 107 Cal. 504, 40 P 802. 
43. Windmuller v. Clarkson, 2 


Alaska 298; Re McDonald, [1908] M. 
(Oe OF yey Ls 
44. Re Hedley, [1910] Min. Comrs. 


Cas. 476. 

45. See statutory provisions. 

{fal Under a _ statute providing 
that all grubstake contracts and 


prospecting deeds shall be void and 
of no effect except between the par- 
ties to such contracts or agreements, 
unless the instrument shall have 
been duly acknowledged and _  re- 
corded, the heirs of one of the parties 
succeeding to his rights take sub- 
ject to the rights of other parties to 
such an agreement, although neither 
recorded nor acknowledged, the stat- 
ute having been enacted for the pro- 
tection of bona fide purchasers. Wil- 
liams v. Cordingly, 46 Nev. 313, 213 
P 105; 

[b] Under the Mineral Act of 
British Columbia (1) where statu- 
tory rules relating to a prospecting 
partnership have not been complied 
with, an alleged partner of one in 
whose name a claim has been staked 
is not entitled to an interest in such 
claim in the absence of a written 
acknowledgment of such interest by 
the person staking the claim. Moore 
v. Deal, 24 B. C. 181, [19171 2 West 
Wkly 955. (2) But such statute is 
not available as a defense in,an ac- 
tion to establish such interest,. un- 


less the statute has been -. pleaded. ' 


of a statute to the contrary* a prospecting agree- 
ment need not be in writing,*® where it is shown 
that the person claiming the interest has contributed 
something toward the acquisition of the claim.*‘ 
Grubstake contracts will be enforced by the courts 
only in hke manner as other contracts and must 
be supported by satisfactory proof of all the essen- 
tial elements.4® It is not essential to the validity of 


Wells. v. Petty, 5 B. C. 353. 
46. U. S.—Cascaden v. Dunbar, 

157 Fed. 62, 84 CCA 566 [rev 2 Alas- 

ka 408, and certiorari den 212 U. S. 

572 mem, 29 SCt 682 mem, 53 L. ed. 

656 mem]. 

geprehng Hour v. Elliott, 3 Alaska 


Cal.—Moritz v. Lavelle, 77 Cal. 10, 
18 P 803, 11 AmSR 229; Gore v. Mc- 
Brayer, 18 Cal. 582. 

Colo.—Meyiette v. Brennan, 20 
Colo. 242, 38 P 75; Murley v. Ennis; 


2 Colo. 300. ‘ 

Mont.—Hirbour v. MReeding, 3 
Mont. 

Wash.—Raymond vy. Johnson, 17 


Wash. 232, 49 P 492, 61 AmSR 908: 
, ,Ont.—Chevrier v. Trusts, etc.,. Co., 
18 Ont. L. 547, 14 OntWR 101. 
§ Bee generally Frauds, Statute of 
[a] Where an instrument is suf- 
ficient, under a statute passed subse- 
quent to its execution but prior to 
the trial, to establish the right to a 
share in mines located by one of the 
parties, the fact that under the law 
existing at the time of its execution 
it would have been insufficient to 
establish such rights is immaterial. 
Chevrier v, \Trusts, etc., Co., 18 Ont: 
L. 547, 14 OntWR 101, 
pe Re Greene, [1908] M. Gc CG. 


{a] A parol agreement entered 
into before the staking out, for an 
interest in a mining claim, is valid 
and enforceable notwithstanding the 
statute of frauds, where it is shown 
that the person claiming the interest 
has contributed something toward 
the acquisition of the claim, a dis- 
tinction being made between agree- 
ments entered into before, and agree- 
ments entered into after, the staking 
out. Re Greene, [1908] M. GC. C. 223. 

[b] Equity will not enforce a 
trust in a mining claim located by 
an alleged partner under a contract 
to do so when the claim was in fact 
not located with partnership capital. 
ae v. Wilson, 22 Nev. 385, 40 P 

48. Cisna v. Mallory, 84 Fed. 851; 
Elliott v. Elliott, 3 Alaska 352; Rick- 
ert v. Mathews, 3 Alaska 269; Marks 
v. Gates, 2 Alaska 519; Windmuller 
v. Clarkson, 2 Alaska 298; Moritz v. 
Lavelle, 77 Cal. 10, 18 P 803, 11 Am 
SR. 229. 

{a] It is not enough for parties 
to assert that they have rights in 
order to secure legal protection, but 
they must be able to prove in each 
case a Clear and definite contract, and 
that by the terms and conditions of 
such contract, and compliance there- 
with on their part, rights have be- 
come vested. Cisna y. Mallory, 84 
Fed. 851. . 

[ob] Equity will not enforce an al; 


lor later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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a grubstake contract that it should specifically state | 
the interest of each party thereto, the presumption 
being, in the absence of a provision to the contrary, 
that the interests of the parties are equal,*® without 
regard to any inequality of contribution.®° 

[§ 816] d. Powers and Liabilities of Parties. The 
liabilities of the parties to a grubstake contract are 
limited to those provided for in that instrument ;°+ 
and one party to the agreement has no implied 
power as a partner or otherwise to bind his asso- 
ciates by his contracts for expenses incurred by him 
in connection with the undertaking,°” or to sell his 
partner’s interest in any mining claims acquired.®? 
Prospecting partners are held to the exercise of 
good faith in their dealings with each other.** 

[§ 817] e. Acquisition of Property Rights. 
essential to a right in property under a grubstake 
contract that such property should be acquired by 
means of the grubstake furnished and pursuant to a 
grubstake contract,°> as well as during its exist- 
ence;°® but where these essentials exist all of the 
parties acquire an interest in all of the claims 


leged grubstake contract which is 


vague, uncertain, inequitable, and 
pair Marks y. Gates, 2 Alaska 
‘ [e] Payment for supplies.— Where 


under a grubstake contract plaintiff 
was to furnish defendant with sup- 
plies, and to have an interest in 
mining claims located by defendant, 
the fact that after obtaining goods 
on plaintiff’s credit, defendant him- 
self paid therefor did not impair the 
contract. Byrne v. Knight, 12 Cal. 
Ave 5657 1065) 1593) 

[d] Complaint in an action to en- 
force a grubstake contract has been 
held sufficient. Rickert v. Mathews, 
3 Alaska 269. 

49. Tuppela v. Chichagoff Min. 
Co., 267 Fed. 753 [certiorari den 254 
U. S. 648 mem, 41 SCt 61 mem, 65 L. 
ed. 456 mem]; Berry v. Woodburn, 
107 Cal. 504, 40 P 802; Lind v. Web- 
ber, 736s Nev. 623, 135 “P.461, 135: P 
139, 141 P 458, 50 LRANS 1046, Ann 
Cas1916A 1202; Re Greene, [1908] M. 
CriOv223. Wellsive Petty,-5 By C.1353) 

[a] “In on it.’—An agreement by 
one person with another that if the 
latter will furnish certain informa- 
tion which enables him to discover 
a. mine such other ‘‘will be in on it” 
is sufficient to create an equal in- 
terest in a subsequent discovery in 
the nature of a copartnership inter- 
est. Wells v. Petty, 5 B. 35 

[b] Presumption does not apply 
to a mere contract of hiring coupled 
with a conditional unspecified in- 
terest in the mine. Berry v. Wood- 
burn, 107 Cal. 504, 40 P 802. 

50. Lind v. Webber, 36 Nev. 628, 
1355 P4617 1385 5P) 139; 141. P4585 50 
LRANS. 1046, AnnCas1916A 1202. 

51. Hartney v. Gosling, 10 Wyo. 
346, 68 P 1118, 98 AmSR 1005. 

52. Hartney v. Gosling, supra. 

53. Chase v. Savage Silver Min. 
Co.,° 2 Nev. 9. 

fa] A prospecting partner may 
bind his copartners by the transfer 
of town site, surface rights to a 
third person in consideration of loca- 
tion work necessary to hold the 
claims. Costello v. Scott, 30 Nev. 43, 
93 P 1, 94. P 222. 

54 Jennings v. Rickard, 10 Colo. 
SIOs eb (ONT: 

-55. Cisna v. Mallory, 84 Fed. 851; 
Prince v. Lamb, 128 Cal. 120, 60 P 
689; Miller v. Butterfield, 79 Cal. 62, 


21 P 548; Emery v. Mason, 75 Cal. 
222, 16 P 894. 
[a] Prospector, who was em-' 


ployed as agent for a common-law 
trust and located mining claims in 
his name as its agent, never had any 
title or interest to the claims. Denny 
v. Cascade Platinum Co., 133 Wash. 
436, 232 ’P 409. 

56. McGahey v. Oregon King Min. 
Co., 165 Fed. 86; Cisna v. Mallory, 84 
Fed. 851; Johnstone v. Robinson, 16 


located.>* 


It is 


Fed. 903, 3 McCrary 42;'Page v. Sum- 
mers, 70 Cal. 121, 12.P 120; Hollings- 
worth v. Tufts, 62 Colo. 256, 162 P 
155; Jennings v. Rickard, 10 Colo. 
395, 15.2 677; Re Laidley, [1910] M. 
cc: 478; Re Libby, [1909] M. C. C. 
4 

[a] Where there has been no con- 
cealment, discoveries by individual 
members of a former prospecting 
partnership are not partnership prop- 
erty, although made on grounds 
prospected during its existence. Re 
Laidley, [1910] M. C. C. 478. 

{b] Restaking after termination. 
—Where claims staked during the ex- 
istence of a prospecting partnership 
turn out to be invalid and are can- 
celed or lapsed, one of the partners 
who subsequently restakes the same 
after the termination of the part- 
nership and maintains and protects 
them solely by his own labor. and 
money is entitled to the entire in- 
terest therein. Re Libby, [1909] M. 
C. C. 441; Re Seymour, [1909] M. C, 
ee Re Greene, [1908] M. C. C. 
22 

{e] Information sought and ob- 
tained aiter termination of partner- 
ship by some of the members is not 
partnership assets, although search 
was induced by an incident occurring 
during the existence of the partner- 
ship of which incident all members 
had common knowledge. McGahey 
v. Oregon King Min. Co., 165 Fed. 86. 

57. Byrne v. Knight, 12:Cal. A. 56, 
106 P 593; Lawrence v. Robinson, 4 
Colo. 567; Lockhart v. Washingten 
Gold, ete., Min. Co., 16 N. M. 223,°117 
P 833; Re Odbert, [1910] M. C. C. 467. 

{a] Construction.— A  egrubstake 
contract providing for a diyision of 
all the proceeds has been construed 
as meaning net proceeds only. Trout- 
man v. Polhill, 79 Wash. 390, 140 P 
319. 

{b] Where plaintiff was to fur- 
nish defendant with supplies, and to 
have an interest in mining claims lo- 
eated by defendant, the fact that, 
after obtaining goods on plaintiff’s 
eredit, defendant himself; voluntarily 
paid therefor did not impair the con- 
tract. Byrne v. Knight, 12 Cal. A. 
56, eL0G PB) 593. 

58. McLaughlin v. Thompson, 2 
Colo. A. 135, 29 P 816; Re Beaudry, 
[1908] M. CHUOUE 

59. Elliott v. Elliott, 3 Alaska 352; 
McLaughlin v. Thompson, 2 Colo. A 
13.5 41208 88.1 6); 
supra §§ 810-812. 


60. Of mining partnership see 
supra §§ 810-812. 
61. Lind v. Webber, 36 Nev. 623, 


Hoe a6ine eb) Bulsoy wads P 45855150 
LRANS 1046, AnnCasl916A 1202; Re 
Libby, [1909] M. C. C. 441; Re 
Greene, [1908] M. C. C. 228. 

[a] Yermination leaves the par- 
ties merely coholders of the claims 


[§ 818] f. Loss of Rights. 
ber of a prospecting partnership may be forfeited 
by his failure to comply with his obligations under 
the agreement®® or may be barred by laches.°° 

[§ 819] g. Termination.®° 
agreement or circumstances indicating the contrary 
a prospecting partnership terminates with the ex- 
pedition undertaken pursuant thereto.*+ 
nership is also determinable as to his interest at 
the pleasure of any of the parties,®°? but such deter- 
mination is subject to equitable restrictions and 
cannot operate to defeat rights which have accrued 
in virtue of its covenants while it was in fore 

[§ 820] 3. Trusts—a. In General. A common-law 
trust to operate mines is neither a joint-stock ao 
ciation nor, in its ordinary sense, a partnership ;°4 
but, where trustees are elected by the stockholders 
and are under their control, a partnership results.°° 

[§ 821] b. Powers and Liabilities. 
of trustees are such as are fixed by the articles 
of the association®* and cannot be exercised by them 


McKenzie v. Coslett,’ 


[40 C.J.] 


The rights of a mem- 


In the absence of an 


Such part- 


2.63 


The powers 


agalitnesi Re Libby, [1909] M. C.-C. 
62. _. Johnstone v. Robinson, 16 Fed. 


903, 3 MeCrary 42; Lawrence vy. Rob- 
inson, 4 Colo. 567. ‘ 

[a] Abandonment. — Where the 
prospecting member under a grub- 
stake contract abandons his duties 
thereunder and enters into a similar 
contract with another person and 
subsequently locates mines, the other 
party to the abandoned contract has 
no interest therein. Johnstone v. 
Robinson, 16 Fed. 908, 3 McCrary 42. 

[b] In order to establish aban- 
donment the circumstances must 
show an absolute abandonment of the 
contract as to future enterprises, and 
proof of negotiations for an aban- 
donment is insufficient. Chadbourne 
v. Davis, 9°Colo. 581, 13 P 721; Abbott 
v. Smith, 3 Colo... A. 264, 32 P 843: 

63. Lawrence v. Robinson, 4 Colo. 
567; Lind v. Webber, 86 Nev. 623, 
135 -P)461,, 035.P- 139, 14L PB 458) 50 
LRANS 1046, AnnCasi1916A 1202; 
Armes v. Russell, 33 B.C. 3038,- [1924] 
1 WestWkly 825 [allowing app [1923] 
3 WestWkly 216] 

[a] The ie eheotate member can- 
not exclude the other partners by his 
termination of the partnership from 
an interest in mines subsequently 
acquired by him by reason of his ex- 
amination and knowledge obtained 
and what transpired on his trip dur- 
ing the existence of the partnership. 
Lind v. Webber, 36 Nev. 623, 135 P 
461, 1385 P 139, 141 P 458, 50 LRANS 
1046, AnnCasi916A 1202. 

[b] Burden of proof.—A person 
claiming an interest under a grub- 
stake contract in claims located by 
parties thereto after the expiration 
of the contract, on the ground that 
the claims were discovered during the 
existence of the contract but by 
reason of fraud the discovery was 
not disclosed until later, has the bur- 
den of proof and cannot recover on 
a mere suspicion. Armes v. Russell, 
33 B. C. 3038, [1924] 1 WestWkly 825 
[allowing app [1923] 3 WestWkly 


216]. 

64. Peterson v. Beggs, 26 Cal. A. 
760, 148 P 541; Davis v. Hudgins, 
(Tex. Civ. A.) 225 SW 73. 

Mining joint-stock company gen- 
erally see infra § 822, 

Mining partnership generally see 
supra §$§ 796-812. 

65. Haskell v. Patterson, 165 Ark. 
65, 262 SW 1002; McCamey v. Hol- 
lister Oil Co., (Tex.) 241 SW- 689; 
West Side Oil Co. v. McDorman, (Tex. 
Civ. A.) 244 SW 167. 

66. West Side Oil Co. v. McDor- 
man, supra. 

[a] A majority of trustees of an 
unincorporated trust association may 
contract to convey half interest in 
the trust property for the purpose 
of producing oil in accordance with 


1156 MINES AND 


[40 C. J.] 

after their disqualification and replacement by 
others.** It is not necessary that all stockholders 
be made parties in actions involving its affairs, and 
trustees may sue to protect the property rights 
of the beneficiaries apart from the question as to 
whether the trust is a legal entity.°* <A trustee 
is held to the exercise of good faith in his dealings 
affecting the interests of the beneficiary,®? and as- 
.sociates are liable for all obligations incurred within 
the legitimate scope of the agency employed.’? 


[§ 822] 4. Joint-Stock Companies.*: Promoters. 
Promoters of a joint-stock company stand in a fidu- 
ciary relation to the company and must make a full 
disclosure of all pertinent facts affecting transfers 
to the company of their property.” 

Powers of directors. The directors of a joint- 
stock company have the power to purchase materials 
for mines on credit where that is shown to be the 
usual custom,’* but have no power to borrow money 
necessary for the working of the mine,” or to bind 
the members individually by drawing or accepting 
bills of exchange.”® 

Status of members. A member of an unincorpo- 
rated joint-stock association,is not lable for debts 
accruing against the association after a bona fide 
transfer of the stock.’® Stockholders giving the 
company leases to their lands for nominal consid- 
eration for the purpose of developing lands in their 
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neighborhood are bound thereby, although the nomi- 
nal consideration named was neither paid nor de- 
manded.*? 

Dissolution. A portion of the members cannot 
dissolve the company at their will and pleasure con- 
trary to the articles of association;’* but the court 
may decree a dissolution and distribution of assets 
where it is found impracticable to prosecute suc- 
cessfully the contemplated enterprise under the arti- 
cles of association,’® and a joint-stock company may 
be declared insolvent in like manner as individuals.*? 

[§ 823] 5. Mining Corporations*\--a. Incorpora- 
tion. As in the case of the organization of other 
corporations,®? the statutory authority for the or- 
ganization of a mining corporation must be ob- 
served.8? The legislature, by amending the charter 
of a mining corporation, thereby recognizes the 
validity of its incorporation, and the acceptance of 
such amendment renders it valid ab initio.** The 
organizers of a corporation occupy a fiduciary re- 
lation to each other which requires of each the 
utmost good faith in carrying out their agreement.*? 

[§ 824] b. Powers of Corporation®*—(1) In Gen- 
eral. Mining corporations have the implied power 
to do all acts which may be necessary to enable them 
to exercise the powers expressly conferred and to 
accomplish the objects for which they were created 
but cannot conduct any other business separate and 


objects of association. West Side 78. Von Schmidt v. Huntington, 1]of it as an amendment of the char- 

Oil Co. v. McDorman, (Tex. Civ. A.) | Cal. 55. ter, and if such acceptance was nec- 

244 SW 167. 79. Von Schmidt v. Huntington, | essary, user of the -power would be 
-67. Denny v. Cascade Platinum | supra. \ sufficient. Bigelow v. Calumet, ete., 

Co., 183 Wash. 4386,- 232 P 409. [a] Distribution of assets. — | Min. Co., 167 Fed. 704 [aff 167 Fed. 
68. Denny v. Cascade Platinum| Where a_ joint-stock association,| 721, 94 CCA 13]. 


Co., supra. 

69. Webb v. 149 Ark, 406, 
232 SW 602. 

[a] A contract whereby a trustee 
for an unincorporated association 
sold an oil lease to the association at 


Shea, 


the 


formed in New York to mine in Cali- 
fornia, was divided into money shares 
and labor shares, and the holders of 
latter had neither contributed 
capital toward the outfit of the com- 
pany nor performed labor beneficial 


85. Old Dominion Copper Min., 
etc., Co. v. Bigelow, 188 Mass. 315, 
74 NE 6538, 108 AmSR 479; Great 
Northern Exploration Co. vy. Mizen, 
149 Minn. 440, 184 NW 20; Kent v. 
Costin, 130 Minn. 450, 153 NW 874. 


inflated values being voidable, at the 
election of the stockholders in the 
association, they might have elected 
to keep the property and sue for the 
recovery of the excessive profits de- 
rived by the trustee and his associ- 
ates in the transfer of the lease, but 
they also had the right to rescind the 
contract for fraud, and to recover the 
price paid for their stock. Webb v. 
Shea, 149 Ark. 406, 2832 SW 602, 

70. Connellee vy. Nees, (Tex. Civ. 
A.) 254 SW 625. 

71. Cost book mines see infra §§ 
833-838. 

Joint-stock companies see 
Stock Companies 33 C, J. p 877. 

72. New Sombrero Phosphate Co. 
Vevirianeer-b Ch... 73: 

73. Tredwen v. Bourne, 6 M. & W. 
461, 151 Reprint 493. 

74. Burmester v. Norris, 6 Exch. 
796, 155 Reprint 767. 

75. Dickinson y. Valpy, 10 B. & C. 
128, 21 ECL 63, 109 Reprint 399, 19 
ERC 423. 

76. Adams v. Texhoma Oil, 
Co.) (lex "Civ. JA)) 262) Sw 13/9. 

[a] Rule applied notwithstanding 
the fact that such stock had not been 
transferred on the books of the as- 
sociation and the certificate of stock 
declared that to be the only method 
by which it was transferable. Adams 
v. Texhoma Oil, ete., Co., (Tex. Civ. 
A.) 262 SW: 139. 

{b] In England it has been held 
that the organization by mere agree- 
ment of the parties of an association 
for the operation of mines in the 
United States was illegal and fraudu- 
lent where the unlimited issue ‘of 
shares representing an interest in 
the association which were made as- 
signable at the discretion of the 
holders was authorized. Blundell vy. 
Winsor, 8 Sim. 601, 8 EngCh 601, 59 
‘Reprint 238. 

77. Silverman v. Emerson, (Tex. 
Civ.” A.) - 257 SW 612. 


Joint- 


lucha 


thereto, and besides were paid their 
expenses. to California out of funds 
contributed by the holders of the 
money shares, it was held, on dis- 
solution, that the assets of the com- 
pany should be distributed among 
the holders of the money shares 


alone. Von Schmidt v. Huntington, 
ea loos 
80. In re Insolvency Newfound- 


land Min. Co., 6 Newfoundl. 94. 
81. Cross references: 

Associations generally 
iOS > Cle DrLssO? 

Corporations generally see Corpora- 
tions: £4 Cy J. p™. Ls Corporations 
14A C.J. p 1. 

Cost book mines see infra §§ 833-838. 

Joint-stock companies see supra § 
822 


see Associa- 


82. ‘See Corporations §§ 538-159. 

83. Densmore Oil Co. v. Densmore, 
64 Pa. 43; In re Lancaster Min., etc., 
Co., 30 Pa. 151; In re Conewago Oil, 
ete: Co. 46PaCon i715; 
' [a] Omission in certificate of in- 
corporation.—Where the certificate of 
incorporation contains all the state- 
ments enumerated in the statute, 
with the exception of the one as to 
the assessability of the stock of a 
mining corporation, such omission 
cannot, in the absence of fraud, in- 
validate a company’s corporate ex- 


istence. Humphreys v. Mooney, 5 
Colo. 282. 
84. Basshor v. Dressel, 34 Md. 503. 


[al A statute, enacted under a 
constitutional power to amend the 
general corporation law, which -au- 
thorizes mining corporations organ- 
ized under the laws of the state to 
purchase and hold stock in other 
mining companies, is within the 
power to amend the general incor- 
poration law reserved by Mich. Const. 
art 15 § 1 and does not so interfere 
with the contract between a stock- 
holder and the corporation as to re- 
quire the stockholder’s acceptance 


§ iegegs as partners see supra 
" 86. Corporate powers generally 
see Corporations 14A C. J. § 2074 et 


seq. 

87. U. S.—Bigelow v. Calumet, 
ete., Min. Co., 167 Fed. 704 [aff 167 
Fed. 721, 94 CCA 13]. 

Ga.—Wood Hydraulic Hose Min. 


Co. v. King, 45 Ga. 34. 

Tll.— Finch v. Zenith Furnace Co., 
245 Til, 586) 92 NE 521 [aff 1246 I: 
AZO Ae 

Mich.—Adams Min. Co. vy. Senter, 
26 Mich. 73. 

Ww. Va.—Merchants’, ete, Sav. 
Bank v. Belington Coal, ete., Co., 51 
WwW. Va. 60, 41 SE 390. 

Ont.—McDonald v. Upper Canada 
Min. Cojo td Grants Chi 8795 165ie 
oe v. Vermillion Min. Co., 4 Ont. 
L. 588. 

[a] May buy and sell: timber, 
since for. some purposes it is in- 
dispensable in mining operations. 
Adams Min. Co. v. Senter, 26 Mich. 
73. 

[b] May own timber lands under 
a statute relating to mines, which 
provides that “every corporation or- 
ganized or existing under this act 
shall have the power to purchase, 
hold and convey all such real estate 
as the purposes of the corporation 
shall require.” Bigelow v. Calumet, 
ete, Min, Cox? 167. Ped. 704s [afie-167 
Beds. 721,94 :CCAY 13.0. 

[c] May purchase real and per- 
sonal property for the use of the cor- 
poration on such terms and condi- 
tions aS may be agreed upon by the 
stockholders and directors of the cor- 
poration and pay for it by issuing as 
many shares of its capital stock to 
the vendor as are equal in amount 
at par value to the price agreed upon 
for such property, not to exceed its 
authorized capital. Merchants’, etc., 
Sav. Bank v. elington Coal, etc., 
Co., 51 W. Va. 60, 41 SE 390. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


oe 


§§ 824-826] 


distinct from, and not incidental to, the business for 
which incorporated,** and are not public utilities*® 
and possess no power to build a railroad.°° 
ing corporations having power to purchase prop- 
erty®! can give promissory notes on such purchase,” 
although it has been held that a power to sell or 
otherwise dispose of ores gave no right to draw, 
accept, or indorse bills of exchange.®? 


powers, 


tity 1s complete.®* 


Duty with reference to fires. A corporation lessee 
of a mine in which was a continuing fire alleged 
te constitute a nuisance®® can at most only be 
compelled to use its corporate assets and funds in 
an effort to put out the fire,°® and this having been 
dune, a court of equity will not compel it to do 


more.9? 


[§ 825] (2) Issue and Sale of Stock. Statutes 
have been enacted in several jurisdictions regulating 


{d] Lease of corporate lands.— 
Under a statute conferring on cor- 
porations the power to lease lands 
owned by them when not inconsistent 
with the corporate purpose, the ex- 
ecution of a lease by an oil mining 
corporation of its landholding to 
others for the purpose of-mining for 
oil, reserving to the corporation a 
royalty on the product, is not ultra 
vires on the ground that it rendered 
it impossible for the corporation fur- 
ther to prosecute its corporate pur- 
poses. Stark v. J. M. Guffey Pe- 
elem Co CLex., Civ.n4A.)) 4°80) (Siw 

fe] A corporation chartered to 
mine coal has power to sell it. Finch 
v. Zenith Furnace Co., 245 Ill. 586, 
92 NE 521 [aff 146 Ill. A. 257]. 

{f] Under power to buy and sell 
land a corporation may sell all its 
land at any time, even over the ob- 
jections of the minority stockholders. 
Ritchie v. Vermillion Min. Co., 4 Ont. 
L, 588, 1 OntWR 624. 

{g] Under the charter of a coal 
mining company stating its objects 
and purposes, among others, ‘‘to buy 
and sell merchandise of every de- 
secription,’”’ the purchase of two cars 
of coal is not ultra vires, as ‘‘mer- 
chandise’ usually means personalty 
used by merchants in the course 
of trade, but may include every 
article of traffic. Gunn v. Monarch 
Coal, ete., Co., 206 Ky. 412, 267 SW 
166, 

[h] A corporation created “for 
the purpose of raising and smelting 
lead ore’ has power to purchase 
smelting works with all the appurte- 
nances which are necessary for car- 
rying on the business, and to assume 
a contract entered into by its vend- 
ors, providing means for transporting 
its ores, when smelted, to market. 
Moss v. Averell, 10 N. Y. 449. 

{i] The drilling of oil wells as a 
contractor on the lands of another 
is within the powers of a corporation 
having statutory authority “to dig 
for ... minerals ... whether be- 
longing to the company or not.” 
Dome Oil Co. v. Alberta Drilling Co., 
52 Can..S. C. 561, 28 DomLR 93 [aff 
8 Alta. L. 340, 27 DomLR 118, 8 
WestWkly 996]. 

fj] Power to mortgage.—A stat- 
ute authorizing mining companies to 
mortgage their “property”? for loans 
does not authorize a mortgage of 
chattels. Roberts’ App., 60 Pa. 400. 

88. Consumers’ Gas Trust Co. v. 
Quinby, 137 Fed. 882, 70 CCA 220 
[certiorari den 198 U. S. 585, 25 SCt 
803, 49 L. ed. 1174]; Salmon River 
Min., etc., Co. v. Dunn, 2 Ida. 26, 3 
P 911; Funk y. Cambria Iron Co., 17 
Fan Coals ie 

fa] A company organized to drill 
and mine for natural gas and pe- 
troleum and to sell them has no 
power, after the supply of natural 


and liabilities of a corporation are not 
attected by its status as parent or subsidiary of 
another. corporation where separate corporate iden- 
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Min- 


The rights, 
stock. 


[40 C.5:] 1157 


the issue and sale of stock in mining corporations ;°° 
and a statute relating to mines ‘generally which 

makes no specific exceptidns will be construed as 
being limited to that class of mines to which the 
language used is apt and appropriate.®® It has been 
held that a mining corporation whose capital stock 
has not been subseribed and which owned no mining 
property was not a going concern entitled to sell 
Where a statute permits the issue and sale 
of mining stock for less than its par value and also 
to make it nonassessable, a person dealing with such 


a corporation is chargeable with the knowledge that 


ing corporations 


gas is exhausted, to use its assets to 
manufacture artificial gas and fur- 
nish it to consumers. Consumers’ 
Gas Trust Co. v. Quinby, 137 Fed. 882, 
70 CCA 220 [certiorari den 198 U. S. 
585, 25 SCt 803, 49 L. ed. 1174]. 

[b] Purchase of choses in action. 
—A corporation organized for mining, 
smelting, and operating in mining 
properties cannot purchase choses in 
action. Salmon River Min., etc., Co. 
v. Dunn, 2 Ida. (Hasb.) 26, Smo ele 

[ec] Under a statute making it un- 
lawful for any mining corporation to 
be interested in any store where 
goods and merchandise other than its 
own products are sold or to lease or 
sell the right to maintain such a 
store on company property under 
penalty of forfeiting its charter, a 
complaint in order to authorize the 
intervention of the commonwealth 
should be such at least as to make 
a prima facie case and the writ of 
quo warranto will not be allowed 
where it is apparent that the litiga- 
tion will not be suceessful in the 


eourts. Funk vy. Cambria Iron Co., 17 
Pa, Co. 415° 
g9. See cases infra note.90. 


90. Cleveland, etc., R. Co. v. Com- 
merce Commn., 315 I. 461, 146 NE 
606; Continental Trust Co. v. Brown, 
(Tex. Civst A.) LSS Wis 3 9. 

fa] Authority to own tank cars 
does not authorize a corporation to 
own or operate a railroad. Conti- 
nental Trust Co. v. Brown, (Tex. Civ. 
A.) 179 SW 939. 

91. See cases infra note 92. 

fal Articles not needed for busi- 
ness.—If in making such purchase 
some articles should be included 
which were not needed for the busi- 
ness of the corporation, the contract 
would not be thereby rendered void, 
jf the purchase altogether was made 
in good faith, for the sole purpose of 
prosecuting its legitimate business. 
Moss v. Averell, 10 N. Y. 449. See 
also Corporations 14 C. J. p 1. 

92. Mahoney Min. Co. v. Anglo- 
Californian Bank, 104 U. S. 192, 26 
L. ed. 707; Moss v. Averell, 10 N. Y. 
449: Conro v. Port Henry Iron Co., 
12 Barb. (N. Y.) 27; Moss v. Rossie 
Weads Min. Co. - 5) EUTGONe We) e137. 

98. Gilbert v. McAnnany, 28 U. C. 
Q. B. 384. 

94. Robertson v. Garvan, 270 Fed. 
643; Bigelow v. Calumet, etc., Min. 
Co., 167 Fed. 704 [aff 167 Fed. 721, 
94 CCA 13); U.S; Smelting; ete, Co. 
v. Wallapai Min., etc., Co., (Ariz.) 
230 P 1109; Norman vy. Federal Min., 


etc., Co., 180 App. Div. 325, 167 NYS 
794. 
fa]. Question of clean hands of 


subsidiary is not affected by conduct 
of parent mining company. Robert- 
son v. Garvan, 270 Fed. 643. 

{[b] Conflicting contracts. — The 
fact that a company which owned all 
the stock of a mining corporation 


the nominal value of its stock does not necessarily 
represent actual paid-in capital.? 

Stamping certificates. 
stamping of certificates issued by mining companies 
for treasury and promotion stock does not apply to 
stock already issued.® 

[§ 826] (3) Relating to Realty. In some juris- 
dictions‘ there are statutes which provide that min- 


A statute requiring the 


shall not have the power to sell,° 


had previously agreed to sell the ore 
produced at that mine to another does 
not prevent the mining corporation 
from suing in equity to enforce a 
contract by it to sell its ores to de- 


fendant. Robertson v. Garvan, 270 
Fed. 6438. 
{c] Land holdings.—In determin- 


ing whether the land holdings of a 
mining corporation exceed the statu- 
tory limit of the amount its pur- 
poses require, lands owned by other 
mining corporations which it controls 
through stock ownership are not to 
be taken into account. Bigelow v. 
Calumet, etc., Min. Co., 167 Fed. 704 — 
[att 16%) Eed. ai205 5 (94iG OA t3 |. 

[d] Contracts inter se.—The fact 
that a mining corporation is con- 
trolled by a smelting’ corporation 
does not preclude the officers of the 
former from contracting in good 
faith with the latter for the de- 
livery and sale to it of all the ore 
mined by the former at a fixed price 
for a period of many years. Norman 
v. Federal Min., etc., Co., 180 App. 
Diy: 325, 167 NYS) 794: 

95. McCabe v. Watt, 224 Pa. 253, 
73 A 453, 24 LRANS 274. See gen- 
erally Nuisances [29 Cyc i143]. 


$6. McCabe v. Watt, supra. 
97. McCabe v. Watt, supra. 
98. See statutory provisions. 


Issue and sale of stock by cor- 
porations generally see Corporations 
14 (Cd: § Wb2) et isea: 

Operation of “Blue Sky” laws see 
Licenses §§ 164-172. 

99. Davies v. Ball, 64 Wash. 292, 
116 P 833, AnnCasi1914B 750. 

1. Borde v. Kingsley, 76 Wash. 
613, U6 Pela, 


2. A. Leschen, ete., Rope Co. v. 
Allen, 187 Fed. 0977, 110° C@Ar 315: 
3. State v. Manhattan Verde Co., 


32 Nev. 474, 109 P 442. 

{a] “Treasury stock” as used in 
such statute means stock set: aside 
for the actual development of the 
property, while “promotion stock” is 
that issued to those who may orig- 
inally own the mining ground or val- 
uable rights connected therewith in 
consideration of their deeding the 
same to the mining company, or such 
stock as is issued to promoters for 
incorporating the company. State v. 
Manhattan Verde Co., 32 Nev. 474, 
109 P 442, 

[b] Statute may be enforced by 
mandamus. State ov. Manhattan 
Verde Co., 32 Nev. 474, 109 P 442. 

4 See statutory provisions. 


5. Baggaley v. Pittsburg, etc., 
fron.Co., 90 Feds) 6365) 33: ,;CCA> 202) 
McShane .v. Carter, 80 Cal. 310, 22 


P 178; Anaconda Copper Min. Co. v. 
Heinze, 27 Mont. 161, 69 P 909. 

[a] Such statute does not apply 
to a sale of nonmineral lands situated 
in another county, and at a distance 
from its mining property, or to the 
sale of timber therefrom. Baggalev 
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lease,® encumber,’ or mortgage* any part of their 
mining ground,® or to acquire additional mining 
grounds, unless ratified by the holders of a desig- 
nated amount of the capital stock.'? 
are constitutional’? and go to the power or authority 
of the directors to act and not merely their peng cial 


liability.1% 


The stockholders’ authorization may be by previ- 
ous consent!* or subsequent ratification’® by stock- 
holders of record having the bare legal title,’° or 
by the equitable owners of the requisite amount of 
stock,17 and where the officer or director acting for 
the corporation in the matter is also the owner of 
the requisite amount of stock, no further or sepa- 


vy. Pittsburg, etc., Iron Co., 90 Fed. 
636. 33 CCA 202. 

{b] Such statute does not remove 
the common-law restriction against 
the sale of all the property of a pros- 
perous corporation without the con- 
sent of all the stockholders. For- 
rester v. Butte, ete., Cons. Copper, 
ete., Min. Co., 21 Mont. 544, 55 P 229, 
353; 

6. Elder v. Western Min. Co., 237 
Fed. 966, 150 CCA 616. 

7, Westerlund v. Black Bear Min. 
Co., 203 Fed. 599, 121 CCA 627. 

{a] “Encumber” includes every 
right or interest in land which may 
subsist in third persons to the dimi- 
nution of the value of the property 
or its title, but consistent with the 
passing of the fee by conveyance of 
the owner, and, if the right of the 
third person is such that the owner 
has not so complete an ownership 
as he would otherwise have had, the 
land is encumbered. Westerlund v. 
Black Bear Min. Co., 203 Fed. 599, 
121 CCA 627. pte 

8. Williams v. Gold Hill Min. Co., 
96 Fed. 454 [aff 102 Fed. 372, 42 CCA 
401 (aff 186 U. S. 157, 22 SCt 798, 
46 L. ed. 1102)]; Johnson vy. Cali- 
fornia Lustral Co., 127 Cal. 283, 59 P 
595; Alta Silver Min. Co. v. Alta 
Placer Min. Co., 78 Cal. 629, 21 P 373. 

9. See cases supra notes 5-8. 

{a] “Mining ground” (1) as used 
in sods statute includes a ditch and 
water right, by means of which a 
mine is operated, as an appurtenance 
thereof. McShane v. Carter, 80 Cal. 
310, 22 P 178. (2) When a mining 
corporation, in good faith, works, by 
ordinary mining processes, deposits 
of stone and other mineral on its 
land, with a view to utilizing the 
product for commercial purposes, the 
land so worked is ‘mining ground.” 
Johnson v. California Lustral Co., 127 
Cal. 283, 59 PB 595. 

{b] Town lots.—Where a coal 
mining company-has platted certain 
lands into town lots, under some of 
which it has run a tunnel, but no 
mining is being carried on there, the 
lots are not the mine or plant of the 
company which it cannot mortgage 
without a vote of the stockholders. 
Firestone: Coal Co. v. McKissick, 24 
Colo. A. 294, 134 P 147 [aff 59 Colo. 
239, 146 P 274]. 

{c] The statute is equally ap- 
plicable to foreign corporations own- 
ing mining land within the state. 
Williams v. Gold Hill Min. Co., 96 
Fed. 454 [aff 102 Fed. 372, 42 CCA 
401 (aff 186 U. S. 157, 22 SCt 798, 46 
L., ed. 1102)1]. 

[d] Stockholders’ consent is not 
necessary to agreement between ad- 
joining owners settling boundary ren 
yute. Pittsburgh, etc., Iron Co. 
Lake Superior Iron Co., 118 Mich: 
109, 76 NW 395. 

10. Greve v. Echo Oil Co., 8 Cal. 
AL 275209164 P9804: 

{al “Additional mining pround.”— 
Under such a statute it is essential 
in order that a purchase of property 
be within the statutory prohibition 
that the property purchased is “‘min- 
ing’ ground and also that itis “addi- 
tional” mining ground. Granite Gold 
Min. Co. v. Maginness, 118 Cal. 131, 
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{b] Such provision does not apply 
to the acquisition in the first instance 
of mining ground by a corporation 
possessing no other mining ground 
at the time. Granite Gold Min. Co. 
v., Maginness, 118 Cal. 131, 50 P 269. 

ll. Firestone Coal Co. v. McKis- 
sick, 24 Colo. Ai. 294, 134 P 147 [aff 
59 Colo. 239, 146 P2741. 

[a] Statute does not apply to 
property not used in connection with 
production, and the conveying or en- 
cumbering of which can in no man- 
ner hinder or affect production. Fire- 
stone Coal Co. v, MckKissick, 24 Colo. 
A. 294, 134 P 147 [aff 59 Colo. 239, 
146 P 274). 

12. Lacy v. Gunn, 144 Cal. 511, 78 

3 


P 30. 

[a] The statute is not unreason- 
ably discriminating between mining 
corporations and others. Lacy v. 
Gunn, 144 Cal. 511, 78 P 30. 

13. Westerlund v. Black Bear Min. 
Co., 203 Fed. 599,121 CCA 627; Bag- 
galey v. Pittsburg, etc., Iron Co., 90 
Fed. 636, 33 CCA 202; Royal Cons. 
Min. Co. v. Royal Cons. Mines Co., 
1ST tCalyviT37%o 110 * P1237 137% AmSR 
165; Pekin Min., ete., Co. v. Kennedy, 
81 Cal. 356, 22: P 679; McShane’ v. 
Carter, 280.Cal, 320). 22) Pay ss Wire 
stone Coal Co. v. McKissick, 24 Colo. 
A. 294, 184 P 147 [aff 59 Colo. 239, 
146 P 274]. 
~ [a] The purpose of the statute is 
to withhold from the board of direc- 
tors and officers of the corporation 
the power to hinder or prevent the 
production by the corporation from 
its mine or plant by encumbering 
either the mine or plant or the prin- 
cipal machinery incident to the pro- 
duction. Westerlund y. Black Bear 
Min. Co., 203) Fed. 599, 121 CCA 627: 
Baggaley v. Pittsburg, etc., Iron Co., 
90 Fed. 686, 33 CCA 202; Firestone 
Coal Co. v. McKissick, 24 Colo. A. 
294, 1384 P 147 [aff 59 Colo, 239, 146 
ip 9741. 

[b] A mortgage executed prior to 
the repeal of the act, in the absence 
of a ratification by the stockholders, 
passes no title from the corporation. 
Royal ‘Cons. Min. Co. v. Royal Cons. 
Mines;’'Co:) 157 (Cale ‘737, 110° BP 123) 
137 AmSR 165. ¥ 

[ec] A bill by stockholders to avoid 
a lease for want of such approvin. 
vote is not objectionable, although 
it alleges’ that the lease was exe- 
cuted by the president and secretary 
of the corporation. Westerlund v. 
Black Bear Min. Co., 208 Fed. 599, 121 
CCA 627. 

14. Greve v. Echo Oil Co., 8 Cal. 
A. 275, 96 P 904, 

fa] The formal written consent 
of the stockholders to a transaction 
within the statute requiring such 
consent does not dispense with the 
necessity for a formal execution of 
the instrument by the board of direc- 
tors as Such. Alta Silver Min. Co. v. 


pes eneee Min. Co.,,78 Cal. 629, 21 
[b] An acknowledgment by stock- 


holders of a mining corporation of a 
consent: to a deed executed by the 
officers thereof, taken before another 
stockholder, is not void, as the latter 
takes no beneficial interest under 


rate ratification or consent is required.1® 
utes were formerly construed as requiring a ratifica- 
tion to be made in the specific manner indicated in 
the statute,!® but are now construed as directory 
only, and permit the necessary consent for ratifica- 
tion to be evidenced in any unequivocal manner.?° 

Who may enforce statute. 
been variously construed as being enforceable only 
by the stockholders*! or by both stockholders and 
the corporation,” but excluding ereditors,?? or as 
enforceable by anyone claiming through or under 
the corporation including creditors.*4 
against the right of stockholders to -enforce their 
rights under such statute can be predicated upon 


[§ 826 


Such stat- 


These statutes have 


No estoppel 


the conveyance. Greve v. Echo Oil 
Co., 8 Cal. A. 275, 96 P 904. 

[c] No presumption of the con- 
sent of the stockholders arises from 
the mere fact of the conveyance 
whether under the corporate seal or 
not. McShane v,. Carter, 80 Cal. 310, 
22 P 178; Bennett v. Red Cloud Min. 
Co, 14 (Cals Ay uo, etl op ebto. 

{d] A mortgage executed by the 
unanimous order of a stockholders’ 
meeting at which all of the stock- 
holders were present, but which was 
convened without observing the 
statutory requirements, is not void, 
but voidable only, and the corpora- 
tion and its stockholders are estopped 
by the acceptance of benefits there- 
under. Campbell v. Argenta Gold, 
etc.; Min. Co.,/ 51 Fed. 1. 

15. Firestone Coal Co. v. McKis- 
Sick, 24 Colo. A. 294, 134 P 147 [aff 
59 Colo. 239, 146 P 274]. 

[a] Where a mortgage was in- 
valid because of having been author- 
ized at a directors’ meeting at which 
no legal quorum was present, the 
stockholders cannot ratify the invalid 
act of the directors. Curtin v. Sal- 
mon River Hydraulic Gold Min., ete., 
re 130 Cal. 345, 62 P 552, 80 AmSR 


16. Royal Cons. Min. Co. v. Royal 
Cons. Mines Co., 157 Cal. 737, 110 P 
123, 1837 AmSR 165. 

17. Royal Cons. Min. Co. v. Royal 
Cons. Mines Co., supra; Lacy vy. Gunn, 
144 Cal. 511, 78 P 30. 

18. Royal Cons. Min. Co. 
Cons. Mines Co., 157 Cal, 
123, 137 AmSR 165; 
R44 Caler611, “Sy: 30! 

19. Williams v. Gaylord, 186 U. S. 
157, 22 SCt 798, 46 L. ed. 1102; Ben- 
nett v. Red Cloud Min. Co.; 14 Cal. A. 
(288 LISP Ma19, 

20. Royal Cons. Min. Co. v. Royal 
Cons. Mines Co., 157 Cal. 737, 110 P 
123, 137 AmSR 165. 

21. Westerlund vy. Black Bear Min. 
Co., 203 Fed. 599, 121 CCA 627; Fire- 
stone Coal Co. v. McKissick, 24 Colo. 
A. 294, 134 P 147 [aff 59 Colo. 239, 
146 P 274). 

22. Royal Cons. Min. Co. v. Royal 
Cons. Mines Co., 157 Cal. 787, 110 P 
123, 187 AmSR 165. 

23. Westerlund yv. Black Bear Min. 
Co., 208 Fed. 599, 121 CCA 627; Camp- 
bell v. Argenta Gold, etc., Min. Co., 
51 Fed. 1. 

24. Lacy v. Gunn, 144 Cal. 511, 78 
P 30; McShane v. Carter, 80 Cal. 310, 
22 P 178; Bennett v. Red Cloud Min. 
Co;, 14) Cali “Ash '728, 113) P1193 

[a] Creditors who by their assent 
to an assignment for the benefit of 
creditors are estopped-to deny the 
validity thereof because not in writ- 
ing subscribed by the assignor are 
not estopped to dispute its validity 
on the ground that the assignment 
has not been ratified by the stock-. 


v. Royal 
(ip Grom a Ks ei Ee 
Lacy v. Gunn, 


holders as required by statute. Lacy 
vy. Gunn, 144 Cal. 511, 78 P 30. 
{b] A mortgagee of mining 


ground of a mining corporation, who 
does not show a ratification by the 
stockholders of the mortgage, fails 
to connect himself with the title to 
the property, and fails to show any 
interest therein, and he may not 
question the validity of another 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


o 
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§§ 826-829] 


any acts of the corporation or the directors alone,”® 
but they may be barred by their own laches and 


acquiescence.?® 


§ 827] c, Powers, Duties, and Liabilities of Offi- 
cers and Agents?’—(1) In General.?* A corporation 
is not bound by the unauthorized acts of its offi- 
The president has no inherent power to 
surrender a mining lease belonging to the corpora- 
tion.®° Corporate officers occupy positions of trust.** 

[§ 828] (2) Directors.22 Acts done in contraven- 
tion of a statute which designates the minimum 
number of directors which a mining corporation 
shall have, and declares invalid all acts done by less 
than a majority of such directors, are held to be 
void ;°* but stockholders may by their laches estop 
themselves from setting up such invalidity.*4 
duties as the statute imposes upon the directors,*® 
as the duty of making and posting itemized accounts 
and balance sheets at stated intervals, must be per- 
formed by them,*° and by statute?’ directors may 
become personally liable for debts contracted in 
excess of a statutory amount*® or by reason of fail- 
ure to file prescribed reports,®® or independently of 


cers.*9 


mortgage on the ground that the 
stockholders did not consent thereto. 
Bennett v. Red Cloud Min. Co., 14 
Cal pAvai2sy al oue wel 

25. Royal Cons. Min. Co. v. Royal 
Cons. Mines Co., 157 Cal. 737, 110 P 
123, 1837 AmSR 165. 

26. Elder v. Western Min. Co., 263 
Fed. 414; Campbell v. Argenta Gold, 
ete, Mins Co; 01. med. i. 

27. Corporate 


officers generally 


see Corporations 144A C. J. § 1799 et 
seq. 
28. Borrowing money, etc., see 


infra §§ 828 text and note 47, 829 
text and notes 52, 53. 

29. Ark.—Morning Star Min. Co. 
v. Bennett, 164 Ark. 244, 261 SW 689. 

Cal.—Brown v. Valley View Min. 
Co., 127 Cal. 630, 60 P 424; Simons v. 
Inyo Cerro Gordo Min., etc., Co., 48 
Cal, A..524, 192 P1144, 

Colo.—Breed v. Central City First 
Nat. Bank, 4 Colo. 481. 

Ky.—Cole v. Big Run Coal Co., 199 
Ky. 49, 250 SW 490. 

Nev.—Lonkey v. Succor Mill, 
Co., 10 Nev. A 

N. H.—Huey v. Mabe Ossipee Min. 
Co., 78 N. H, 237,99 A’93 

Utah.—Hatch v. Lucky Bill Min. 
Cone2o utah 405.) ML PM865. 

Va.—Raven Red Ash Coal Co. v. 
Herron, 114 Va..193, 75 SE 752. 

W. Va.—McComas v. Sharlow Gas 
Coal Co., 93 W. Va. 265, 116 SE 518; 
nt v. Price, 75 W. Va. 192, 83 SH 
497, 

See generally Corporations 14A C. 
J. § 1841 et sea. 

30. Laing.v..Price, 75 W. Va. 192, 
83 SE 497. 

31. Lieberman.v. Orange County 
Super. Ct., (Cal. A.) 236 P 570; Great 
Northern Exploration Co. v. Mizen, 
149 Minn. 440, 184 NW 20; Baillie v. 
Columbia Gold Min. Co., Ora a; 
VEG 900, LOU crs L167. 

{a] The president does not neces- 
sarily render himself liable for con- 
version by depositing checks payable 
to himself as president in a bank to 
his own credit as trustee rather than 
in the name of the corporation, and 
is not liable to the corporation for 
payments made by him out of cor- 
porate funds after revocation of his 
authority to incur expenses where 
the debts were incurred by him prior 
to such revocation. Robertson  v. 
Business Boosters’ Country Club, 210 
Ala. 460, 98 S 272. 

[b] If authorized by the stock- 
holders and directors to acquire an 
adverse interest in his own right, an 
officer is not acting as agent for the 
corporation in acquiring such interest 
and dces not hold title as its trustee. 
McKee v. Brazell, 99 Okl. 36, 225 P 


520. 
[c] Where a lease owned by a cor- 


etc., 
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statute by their agreement or tacit consent.*? 
manager of a company is not a laborer, servant, or 
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The: 


apprentice within the meaning of a statute render- 


Such 


poration is forfeited by reason of the 
failure of the stockholders to pay 
necessary assessments on their stock, 
the president of the corporation is 
not precluded from acquiring a new 
lease of the same property for his 
own benefit. Hall v. Nash, 33 Colo. 
500. 81 P 249. 

32. Powers of directors relating to 
corporate realty see supra § 826. 

33. Brown v. Valley View Min. 
Co., 127 Cal. 680, 60 P 424; Hatch v. 
Bucky, Bill Min. Co., 25 Utah 405, 71 
P 865 

[a] | Hiring night watchman. — 
Under such a statute an act of a 
minority of the directors in employ- 
ing a watchman to guard the cor- 
poration properties is void, although 
there are two vacancies in the board 
of five directors. Brown v. Valley 
View Min. Co., 127 Cal. 630, 60 P 424. 

34. Watch v. Lucky Bill Min. Co., 
25 Utah 405, 71 P 865. 


35. See statutory provisions; and 
cases infra notes 36-39. 
86. Overton v. Noyes, 177 Cal. 450, 


170 P 1110; Ball v. 'Tolman, 119 Cal. 
358,, D1 P 546; Eyre v. Harmon, 92 
Cal. 580, 28 P 779; Francais v. Somps, 
92 Cal. 503, 28 P 592; Beal v. Osborne, 
72 Cal. 305, 138 P 871; Kinard v. Ward, 
21 Cal. A. 85, 130 P 1196. 

fa] Itemized account “or” balance 
sheet.—A statute, providing that the 
directors of a mining company shall 
cause to be made and posted every 
month an itemized account ‘“‘or’ bal- 
ance sheet for the previous month, 
embracing a full statement of all 
receipts and disbursements, showing 
the sources from which the receipts 
were derived, and for what the dis- 
bursements were made, must be con- 
strued as referring to two separate 
papers,—a balance sheet and an 
itemized account,—either of which 
may be posted; and the detailed 
statement mentioned in such section 
is intended to apply only to the 
itemized account, and to show what 
such an account should contain, when 


posted instead of a balance sheet. 
Eyre v. Harmon, 92 Cal. 580, 28 P 
Woe 

{b] The directors of a corporation 
which chooses Officers, disburses 
money, incurs liabilities, etc., must 


make and post the itemized account 
required by the statute, although 
they never carried on or conducted 
the business for which the corpora- 
tion was formed. Francais v. Somps, 
92 Cal. 503, 28 P 592. 

{c] De facto and hold-over direc- 
tors are liable for failure to post bal- 
ances, etc. Kinard v. Ward, 21 Cal. 
IAN 85130) PHIT9 6: 

{[d] Statute applies to corpora- 
tions organized in California to con- 
duct mining in another state and hav- 


ing directors liable for their wages.*! 
directors may subject themselves to criminal prose- 
cutions by their failure to comply with statutory 
duties and restrictions.*? 
ciary relation,**-and it is their duty to conduct the 
company’s affairs solely in the interests of the 
company;** but a corporation*® and its stockhold- 
ers*®, may be estopped by laches from questioning 
the propriety of their conduct. 

Borrowing money, etc. 
tors are authorized to borrow money, to negotiate 
loans, exeeute notes, and sign checks, they may au- 
thorize the corporate officers and agents to do so. 

[§ 829] (8) Superintendents and General Man- 
agers or Agents. 
general agent in charge of a mine belonging to a 
corporation, will be treated in law as having au- 
thority to do all that is fairly within the scope 
of the corporate business in conducting the opera- 
tions in the particular locality;#® but this is the 


So, also, 


Directors occupy a fidu- 


Where corporate direc- 


0.47 


A superintendent of a mine, or a 


ing no mine within the state of in- 
corporation. Overton v. Noyes, 177 
Gal. 4505:170,.P 1110, 

{e] Statute is remedial as well as 
penal in its nature, and ignorance 
of it will not excuse the directors 
for a failure to comply with it. Ball 
v. Tolman, 119 Cal. 358, 51 P 546. ; 

{f] Allegations and proof of ac- 
tual damage are unnecessary in an 
action by a _ stockholder to remove 
officers for failure to post monthly 


balances, etc., Kinard v. Ward, 21 
Cal. A. 92, 180 P 1194. 
87. See statutory provisions. 


38. Plymouth First Nat. Bank v. 
Price, 33 Md. 487, 3 AmR 204; Young 
v. Allegheny Oil Co., 10 Phila. (Pa.) 


525. 

[a] Giability is in the nature of 
a penalty and can be enforced only 
within the limits of the enacting 
state. Plymouth First Nat. Bank v. 
Price, 33 Md. 487, 3 AmR 204. 

32. Byers v. Franklin Coal Co., 
106 Mass. 131. See generally Cor- 
porations 14A C. J. § 1986 et seq. 

40. Uvalde Nat. Bank v. Brooks, 
(Tex. Civ. A.) 162 SW 957. 

41. Herman v. Wilson, 32 Ont. 60. 

42. Rex v.. Garvin, 18 Ont. L. 49, 
13 OntWR 575.. See generally Cor- 
porations 14A C, J. § 2073. 

43. Lieberman v. Orange County 
Super. Ct., (Cal. A.) 236 P 570. See 
etueee Corporations 14A Cc. J. 

44. Baillie v. Columbia Gold Min. 
Co., 86 Or. 1, 166 P 965, 167 P 1167. 

45. Walker-Lucas-Hudson Oil Co. 
v. Hudson, (Ark.) 272 SW 836. 

46. Walker-Lucas-Hudson Oil Co. 

Hudson, supra; Baillie v. Columbia 
Gold Min. Co., 86 Or 1; 7166"'P) 965, 
167 P 1167. And see generally Cor- 
porations 14A C. J. § 1888. 

47. Mahoney Min. Co. 
California Bank, 104 U. S. 192, 
L. ed. 707; Choate Oil Corp. v. Glas- 
sell, 153 La. 715, 96 S 543. 

43. Colo.—Fisk Min., etc., 
Reed, 32 Colo. 506, 77 P 240. 

Kan.—Sheldon Petroleum Co. v. 
Empire Gas, ete., Co., 112 Kan. 73, 
209 P 826; Manross v. Uncle Sam Oil 
Co; 88 Kan. 237; 128 P 385, AnnCas 
1914B 827. 

Ky.—Ross v. Columbus Min. Co., 
204 Ky. 474, 264 SW 1071. 

Mich.—Adams Min. Co. v. Senter, 
26 Mich. 73. 

W. Va.—Myers v. Summerville, 90 
W. Va. 486, 111 SE 487. 

N. S.—Miller v. Cochran Hill Gold 
Min. Co., 29 N. S. 304. 

[a] Rule applied to: (1) Contract 
for construction of mine entry and 
the mining of coal therefrom for a 
definite period. Ross v. Columbus 
Min. Co., 204 Ky. 474, 264 SW 1072. 
(2) Discharge subordinate for in- 
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extent of his implied authority and the company 
is not bound by his contracts in excess thereof.*® 
The general manager of a mining company has no 
implied authority to dispose of or encumber any 
part of his company’s realty,°° or leasehold inter- 
ests,°t or to borrow money on the credit of the 
corporation,®? or to bind it by promissory notes.°* 
The knowledge of a manager of unlawful acts by 
another under an unauthorized agreement by such 
manager will not be imputed to the corporation 
so as to estop it from claiming penalties or dam- 
ages by reason thereof.®4 The corporation is bound 
by contracts within the scope of the apparent au- 
thority of its agent notwithstanding secret restric- 
tions,°® and where by its subsequent acts and conduct 
it has ratified the unauthorized acts of its agent, 
it is thereby estopped to deny his authority.°® The 
general manager of a corporation occupies a po- 
sition of trust and cannot make secret profits out 
of the corporate property ;°7 but the superintendent 
of a company is not precluded from acquiring for 
his own benefit, and with his own funds, the mining 
lease under which another company operates.®® 

[§ 830] d. Rights and Liabilities of Stockhold- 
ers.°° As a general rule a stockholder cannot enforce 
corporate rights by an action in his own name in 
the absence of a showing that the corporation itself 
cannot or will not act, or that its officers prevent 
it or refuse action;®° nor can stockholders enforce 
personal rights against other stockholders by inter- 
vening in an action by such others against the 
corporation ;°+ but corporate rights to an accounting 
against a majority stockholder as trustee are en- 


competency, disloyalty to the com- 54. 
pany, or insubordination. Manross v. 
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forceable in a suit by the stockholders where the 
corporation has been substantially abandoned and 
the stockholders are entitled to the net proceeds 
of its assets.°2 The right of stockholders to set 
aside a contract between the corporation and the 
majority stockholder may be lost by laches.°* A 
subscription to stock to be paid for by the rendition 
of personal services by the subscriber in working 
the mine is enforceable against the corporation.®* 
A stockholder is not entitled to recover from the 
corporation for unauthorized expenditures by him 
in its’ behalf.*> In a proper case minority stock- 
holders are entitled to the appointment of a receiver 
on the ground of maladministration.*® 

Liability to creditors. Although the rule of law 
that stockholders are liable to a corporation’s cred- 
itors for the amount not paid on their stock®’ gen- 
erally applies to mining corporations as well as 
others,®* such rule has no application under a statute 
authorizing the directors to call in subscriptions 
to the capital stock by installments with authority 
to sell the stock in the event of nonpayment ;°* 
and where the issue of nonassessable stock at less 
than its par value is authorized by statute, a cor- 
porate creditor cannot hold stockholders liable as 
for unpaid subscriptions for the difference between 
the face value of their stock and the price at which 
it was issued.7° Under a statutory provision mak- 
ing the stockholders secondarily liable in their in- 
dividual capacities for certain corporate debts, the 
return of an execution against the corporation un- 
satisfied is a condition precedent to the right of 
action against the stockholders.*+ 


Coal oe v. | 20 


BNE 58. Bancroft v. Olympia Coal, etce., 


Uncle Sam Oil Co., 88 Kan. 237, 128 
P 385, AnnCasi914B 827. (3) Em- 
ployment of subordinate for definite 
period and fixed compensation. Man- 
ross..vV;, Uncle, Sam’ ,Qil Co.,. supra. 
(4) Sales of personalty used about 
a mine. Sheldon Petroleum Co. v. 
Empire Gas, etc., Co., 112 Kan. 73, 
209 P 826. 

[b] Agent with general authority 
to contract for drainage of mine may 
contract to pay for past drainage in 
consideration of a continuance there- 
of*‘in the future. Fisk Min., etc., Co. 
v. Reed, 32 Colo. 506, 77 P 240. 

49. Cole v. Big Run Coal Co., 199 
Ky. 49, 250 SW 490; Lonkey v. Suc- 
cor Mill, ete., Co., 10 Nev. 17; Raven 
Red Ash Coal Ca. v. Herron, 114 Va. 
103, 75 SH 752; MeComas v. Sharlow 
ere Coal Co., 93 W. Va. 265, 116 SH 


18. 
. [a] Alteration of written contract 
made by trustees.—Lonkey v. Suc- 
cor Mill, etc., Co., 10 Nev. 17. 

{b] No implied authority to sell 
the timber from the corporation’s 
real estate for commercial purposes. 
Cole v. Big Run Coal Co., 199 Ky. 49, 
250 SW_ 490. 

[c] Superintendent of a coal min- 
ing corporation, in charge of the em- 
ployees and the mining and loading 
of coal, has no implied power to pur- 
chase expensive machinery ‘for use 
at the mine. McComas y. Sharlow 
Sy Coal Co., 93 W. Va. 265, 116 SE 
518. 


50. Morning Star Min. Co. v. Ben- 
nett, 164 Ark. 244, 261 SW 639; 
Simons v. Inyo Cerro Gordo Min., etce., 
Co., 48 Cal. A. 524, 192 P 144. 

51. Standard Island: Creek Coal 
Co. v. Shamrock Coal Co., 86 W. Va. 
675, 104 SE 106; Carroll-Cross Coal 
Co. v. Abrams Creek Coal, etc., Co., 
83 W. Va. 205, 98 SEH 148. 

52. Breed v. Central City First 
Nat. Bank, 4 Colo. 481. 

53. Carpenter v. Biggs, 46 Cal. 91; 
Breed vy. Central City First Nat. 
Bank, 4 Colo. 481. 


Va. 205, 98 SE 148. 

55. Sheldon Petroleum Co, v. Em- 
pire Gas, etc., Co., 112 Kan. 73, 209 
P 826. 

56. Standard Island Creek Coal Co. 
v. Shamrock Coal Co., 86 W. Va. 675, 
104 SE 106; Jewell v. Jacobs, 13 Ont 
WR 297. 

[a] Thus, where the general man- 
ager of a coal company without im- 
plied authority had disposed of or 
encumbered a part of his company’s 
leasehold estate on a good considera- 
tion accruing to it, it is thereby 
estopped to deny his authority. 
Standard Island Creek Coal Co. v. 
Shamrock Coal Co., 86 W. Va. 675, 
104 SE 106. 

[b] A corporation knowingly ac- 
cepting benefits under an unauthor- 
ized contract made by its president 
in its name is held to have adopted 
all of the terms of such contract. 
Jewell v. Jacobs, 13 OntWR 297. 

[ec] Payment for work already 
done under unauthorized contract 
made by mine superintendent held 
not ratification by mining corpora- 
tion where made with understanding 
that no further work should be done 
under the alleged contract. Cole v. 
Big Run. Coal Co., 199 Ky. 49, 250 
Sw 490. 

{[d] Gaches.— The failure of a 
coal-mining corporation to ascertain 
that its mining superintendent had 
without authority made a contract 
with plaintiff for the cutting of tim- 
ber on the corporation’s property 
until after plaintiff had expended a 
large Sum of money in preparing to 
perform the contract does not estop 
the corporation from thereafter re- 
pudiating the contract. Cole v. Big 
oe Coal Co., 199 Ky. 49, 250 SW 


[e] Evidence held insufficient to 
show ratification.—McComas v. Shar- 
low Gas Coal Co., 98 W. Va. 265, 116 
SE 518. 

57. Great Northern PExploration 
Co. v. Mizen, 149 Minn. 440, 184 NW 


Co., 117 Wash. 211, 200 P 1081. 

59. Generally see Corporations 14 
Cris. Sb 64 ebused: 

60. Norman v. Federal Min., etc., 
Co., 180 App. Div. 325, 167 NYS 794; 
Stewart v. King, 85 Or. 14, 166 P 55. 

61. Tatem v. Eglanol Min. Co., 45 
Mont. 367, 123 P 28. 

62. Grady v. Day, 104 Or. 340, 206 
Beebe 

63. Norman y. Federal Min., ete., 
Co., 180 App. Div. 325, 167 NYS 794. 


Bega 

65. Hartman v. Oatman Gold Min., 
eter, (Cone 22 ARIZ 476.01 089 bonds 

66. Ames ‘v. Goldfield Merger 
Mines Co., 227 Fed. 292. 

Receivership for corporation gen- 
erally see Corporations 14A C. J. 
§ 3158 et sea. 

67. See Corporations 14 C. J. § 
1480 et seq. 

68. California Nat. Supply Co. v. 
Black, 48 Cal. A. 122, 191 P 715. 

69. Farwell v. Wadsworth, 35 IIl. 
A. 469 [aff 1389 Ill. 326, 28 NE 845]. 

70. A. Leschen, ‘ete., Rope Co. v. 
Allen, 187 Fed. 977, 110 CCA 315. 

[a] In California (1) independ- 
ently of any statutory provisions 
this rule has been held to exist. In 
re South Mountain Cons. Min. Co., 5 
Fed. 403, 7 Sawy. 30 [aff 14 Fed. 347, 
8 Sawy. 366]. (2) In the absence of 
a subscription agreement or other ex- 
press contract imposing such liability 
the stockholder is not liable per se 
for such difference (in re South 
Mountain Cons. Min. Co., supra), (3) 
and, although liable with other stock- 
holders to a pro rata assessment by 
the corporation to the extent of the 
corporate debts (In re South Moun- 
tain Cons. Min. Co., supra), (4) the 
only remedy available against him is 
the sale or forfeiture of the stock 
(In re South Mountain Cons. Min. Co., 
supra). 

71. Gilman v. Gaesser, 38 Okl. 97, 
U2 PSAs. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§§ 830-834] 


Stockholders are not liable as partners by reason 
of their voluntary pro rata contributions to the 
operating expenses of a mine belonging to the 
corporation.‘ 

Right to inspect property. Stockholders in a 
mining corporation have the right to examine the 
mining property and to be accompanied by an ex- 
pert and to take samples of the ore.7* Although 
this right is sometimes given by statute7™+ it also 
exists under the common law where the inspection 
is desired for a legitimate purpose and good cause 
is shown therefor.”® 

[§ 831] e. Dissolution of Corporation.7* Jn the 
absence of statutory authority’ the consent of 
all the stockholders is essential to a voluntary disso- 
lution of a prosperous corporation;‘® but a dormant 
mining corporation, without funds, cannot-be re- 
quired to borrow money to resume operations and 
may sell all its property without the unanimous 
consent of its stockholders,’® and if the cardinal 
object for which the company was incorporated has 
practically come to an end the court may order 
a compulsory winding-up of the affairs of the 
corporation on the petition of a minority stock- 
holder against the wishes of the majority and of 
the company.®° Where a sale of the entire mining 
property will not necessarily preclude the company 
from continuing the business for which it was cre- 
ated, such a sale will not result in its dissolution 


[a] Period of limitation within A 
7. 
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14A C. J. § 3670 et seq. 
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and does not require the unanimous consent of the 
stockholders.8! Under a statute relating to mining 
companies, declaring that no consolidation shall in 
any way relieve such companies or the stockholders 
thereof from any and all just liabilities, the con- 
solidation of a mining company into a new company 
does not work a dissolution of the company con- 
solidated.®? 

Distribution of assets. A lender who is only en- 
titled to be repaid out of future profits is not 
entitled to share in the distribution of the com- 
pany’s assets if there have been no profits.** 

[§ 832] f. Foreign Corporations.*+ The question 
whether a foreign mining corporation is doing busi- 
ness within a state so as to be subject to the process 
of its courts is dependent upon the particular facts 
in each instance,®> and the mere failure of a cor- 
poration to comply with the statutory provisions 
necessary to entitle it to do business within the staté 
will not exempt it from liability on the contracts 
of its authorized agent.®® 

[§ 833] 6. Cost Book Mines in England‘’—a. In 
General. In England where parties form a company 
for the purpose of working a mine on what is known 
as the cost book principle, each adventurer therein 
becomes a partner in the concern from the com- 
mencement, and liable as such for the goods supplied 
for the working of the mine.®8 


[§ 834] b. Powers of Officers and Agents. The 


doing business within the state if it 


and |} has 


which action must be brought begins 
to run only from the return of the 
execution, which must be general 
against both real and personal prop- 


erty. Gilman v. Gaesser, 38 Okl. 97, 
AS 2R S080 

72. Podge v. Chambers, 43 Colo. 
366, ‘96 P 178 


73. Symmes v. Sierra Nevada Min. 
Go.,, 171) Cal=427, 153-P..710; Hobbs: v. 
Davis, 168 Cal. 556, 143 P 733; Hobbs 
v. Tom Reed Gold Min. Co., 164 Cal. 
497, 129 P 781, 48 LRANS 1112. 

[a] Right is enforceable by man- 
damus.—Hobbs v. Tom Reed Gold 
Min. Co., 164 Cal. 497, 129 P 781, 43 
LRANS 1112. 

{[b] Complaint in action to recover 
penalties not defective for failure to 
allege specific damage to plaintiff. 
Kinard vy. Ward, 21 Cal. A. 85, 130 
PPL S'6: 

74. 
zt opps v. Davis, 168 Cal. 


73 

fai Statute does not require 
either that the application for the 
order or the order frem the presi- 
dent to the secretary shall be in writ- 


See statutory provisions; and 
556, 143 P 


ing or comply with any standard of ! 


sufficiency. Kinard v. Ward, 21 Cal. 
AY 852130 PB 1196s 

{b] Penalty prescribed for refusal 
to permit examination may be re- 
covered by stockholders of domestic 
corporation, although mine is situ- 
ated in another state. Symmes v. 
Sierra Nevada Min. Co., 171 Cal. 427, 
153 P10; 

{c] Failure of statute to make 
specific mention of right to take 
samples does not prevent stockholder 
from recovering the penalty where 
those in charge of the mine prevent 
him from taking samples. Symmes 
v. Sierra Nevada Min. Co., 171 Cal. 
42d bom 110; 

{d] Foreign corporations.— Where 
the offices and principal place of busi- 
ness of a foreign corporation are lo- 
cated within the state of the forum 
and the directors and officers of the 
corporation reside there, the court 
has jurisdiction in proceedings by a 
stockholder to enforce his rights to 
inspect the mine. Hobbs v. Tom 
Reed Gold Min. Co., 164 Cal. 497, 129 
P 781, 48 LRANS 1112. 


75. Hobbs v. Tom Reed Gold Min. 
Co., supra. 
76. Generally see Corporations 


See statutory provisions; 1 
Geddes v. Anaconda Copper Min. Co., 


245 Wed. 225, 157 CCA 417 [aff 222 
Fed. 129]. 
78. Forrester v. Butte, etc., Cons. 


Copper, ete., Min. Co., 21 Mont. 544, 
55 P 229, 353. 

[a] Statute not removing com- 
mon-law restriction.— A _ statutory 
provision that mining corporations 
shall not have the power to sell, 
lease, or otherwise encumber any 
part of their mining ground without 
the consent of a specified proportion 
of their stockholders does not remove 
the common-law restriction against 
the sale of all the property of a pros- 
perous corporation without the con- 
sent of all the stockholders. For- 
rester v. Butte, etc., Cons. Copper, 
Min. Co., 21 Mont. 544, 55 P 229, 


Geddes v. Anaconda Copper 
Min. Co., 254 U. S. 590, 41 SCt 209, 
65 L, ed. 425. 

80. Consumers’ 
Quinby, 137 Fed. 882, 70 CCA 220; 
In re Florida Min. Co., Ltd., 9 B. C. 
108. 

81. Ritchie v. Vermillion Min. Co., 
4 Ont. L. 588, 1 OntWR 624. 

[a] Where a mining corporation 
has statutory powers for the pur- 
chase and sale of real estate, a sale 
of the entire mining property of such 
organization is not a sale of the com- 
pany’s business resulting in its dis- 
solution, as there is nothing to pre- 
vent the business being continued by 
the purchase of other mines or min- 
ing lands. Ritchie v. Vermillion Min. 
Co., 4 Ont. L. 588, 1 OntWR 624, 

82. Isom v. Rex Crude Oil Co., 147 
Cals 663,82 P 319. 

83. Grady v. Day, 104 Or. 340, 206 
P 855; Rex v. New Queensland Cop- 
per’ Co:,) ‘itd: 23 rAustr: C. R. 
495. 

84. Generally see 
LEAR. 8 ooae1.Censed. 

85. Duke v. Pioneer Min., etc., Co., 
280 Fed. 883; Linton v. Hrie Ozark 
Min. Co., 147 Ark. 331, 227 SW 411; 
Buffalo Zine, ete., Co. v. Crump, 70 
Ark, 525, 69 SW 572, 91 AmSR 87; 
Cockburn, v. Kinsley, 25 Colo. A. 89, 
135 P 1112; Macario v. Alaska Gasti- 
neau Min. Co., 96 Wash. 458, 165 P 73, 
LRAI1917E 1152. 

fa] A foreign mining corporation 
owning a mine in the state is not 


Gas Trust Co. v. 


Corporations 


leased such mine to another. 
Linton v. Erie Ozark Min. Co., 147 
Ark... 331, 22% SWw..411, 

on eee S01 Nevada, a corporation en- 
gaged in mining in Alaska, owning 
stock in a bank in Washington in 
which it kept a checking account, 
and from which it bor rowed money, 
giving notes payable at the bank, 
and which had also on three occa- 
sions in three years bought supplies 
in Washington for its Alaska busi- 
ness, is not “doing business within 
the state.” Duke vy. Pioneer Min., 
etc., Co., 280 Fed. 883. 

[ce] A New York corporation en- 
gaged in mining in Alaska held not 
“doing business’ in Washington, so 
as to be. subject to process of its 
court on cause of action arising in 
Alaska, because maintaining agency 
in Washington to .buy supplies and 
forward them to Alaska. Macario v. 
Alaska Gastineau Min. Co., 96 Wash. 
458, 165 P 73, LRA1917B 1152. 

[ad] A foreign corporation operat- 
ing a mine in a foreign country, bor- 
rowing money and issuing stock to 
a nonresident within the state is not 
“doing any business” in the state 
within the meaning of a statute im- 
posing a personal liability on direc- 
tors of a foreign corporation doing 
business in the state without com- 
pliance therewith. Cockburn v. Kins- 
ley, 25. Colo. A. 89, 135 P 1112. 

What constitutes doing of business 
generally see Corporations 14A C. J, 


§ 3976 et seq. 
86. Clark v. Cooper, 197 Ky. 530, 
companies gen- 


247 SW 929. 

87. Joint-stock 
erally see Joint-Stock Companies 33 
CMa Deki ke 

88.. Peel v. Thomas, 15 C. B. 714, 
80 ECL 714, 139 Reprint 606; Hybart 
v. Parker, 4 C. B. N. S. 209, 93 ECL 
209, 140 Reprint 1063; Watson v. 
Spratley, 10 Exch. 222, 156 Reprint 
444; Sibley v. Minton, 27 L. J. Ch, 
53 


[a] Rules and regulations entered 
in cost book.—(1) A company formed 
upon the cost book system is only 
bound by the rules and regulations 
entered in the cost book, and is not 
bound by a preliminary contract en- 
tered into before the formation of the 
company. Thomas v. Hobler, 4 De G. 
F. & J. 199, 65 EngCh 155, 45 Reprint 
1160. (2) It is not competent for 


1162 [40 C.J.] 
managing agent of a cost book mine has those powers 
which may be implied from the nature of the con- 
cern and the usual mode of conducting such enter- 
prises,®® and restrictions upon such ordinary powers 
must be brought to the attention of those who deal 
with the concern in order that they may be bound 
thereby ;9° but he has no implied authority to bor- 
row money for the purposes of the mine®! even in 
an emergency,®? or to accept bills of exchange so 
as to bind the associates ;°* but directors, borrowing 
in their own names and repaying money necessary 
for the purposes of the company, are entitled to 
reimbursement.®°* Stockholders by their conduct 
may estop themselves from denying liability for 
goods supplied on eredit.®® 

[§ 835] c. Rights and Liabilities of Associates— 
(1) In General. A partnership to carry on a mine 
on the cost book principle is in the nature of a 
joint-stock company, and it is not a new partner- 
ship on the entry of a new member, who merely 
comes in in place of an old one, and puts his money 
into a common fund, to be employed in the ordinary 
course of business.°° It is the general custom in 
eost book mines that a relinquishing member should 
pay to the company if insolvent his share of the 
liabilities at the date of the relinquishment as if 
the concern was then being wound up, and if the 
company is solvent should at the same date receive 


the stockholders in a cost book mine 
to stipulate by their rules that un- 94. 
paid calls shall be recovered as a|M. & G. 
debt due from the defaulting stock- | 415. 
holder to the purser of the company, 
such a rule violating the law by 
agreeing that one partner may sue 
his copartner. Hybart v. Parker, 4| Lead Min. Co., 
Cc. B. N. S. 209, 93 ECL 209, 140 Re-| 54 EngCh 656, 
print 1063. 

{b] Proof of meaning required.— 
A court does not, without evidence, , 
take judicial cognizance of the mean- [a] 
ing of the term “cost-book principle.” 
In re Bodmin United Mines Co., 23 
Beav. 370, 53 Reprint 145. 

[ec] All members are necessary 
parties to an gee ad Sibley v. 
Minton, 27 L. J. Ch. 101. 


Paylor Vv... bfilt, 
148 
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745, 40 ECL 369, 113 Renrint 996. 
Re German Min. Co., 
19, 53 EngCh 16, 43 Reprint 


95. Tredwen v. Bourne, 6 M. & W. 
461, 151 Reprint 498. 

‘96. Matter of Pennant, etce., Cons. 
S (DEG. 
43 Reprint 
Geake v. Jackson, 36 L. J. 
8 Le OTe tRepy Nios. [ec] 


The interest of a stockholder 
is merely a right to his share of the 
profit when realized and 
interest in land within the meaning 
of the Mortmain Act. 
Tucker, 4 Kay & J. 2438, 


[§§ 834.840 


an aliquot share of the surplus, if any, of the assets 
over the liabilities.” Under the Stannaries Act, the 
right of inspection of the books of a cost book min- 
ing company is personal to the stockholder, and does 
not extend to his solicitors or agents.°® A creditor 
of the company cannot bring a collusive action 
against a stockholder where such action is in facet 
an action to enforce a eall by the company. 

[§ 836] (2) As Affected by Transfer of Shares. 
Where a stockholder in a cost book mine has taken 
the proper steps to dissolve his connection with the 
company, he is no longer hable for its debts.1 A 
transferee of shares is lable for the antecedent 
debts of the company,? but where the rules of the 
company require transfers to be registered, in order 
to convey an interest in the mine, he is not liable 
for debts of the concern until his transaction is 
registered.® ‘ 

[§ 837] (3) Forfeiture of Shares. Where power 
in coadventurers to forfeit the shares of one of their 
number for nonpayment of calls exists by agreement 
between the parties, it is to be treated strictissimi 
juris, like a power of forfeiture with respect to an 
estate, and the forms to be observed in declaring 
a forfeiture must be strictly observed.4 

[§ 838-840] (4) Dissolution. A ‘stockholder can- 
not maintain proceedings for the dissolution of a 
going concern solely on the ground that one of its 


rightfully placed on the list of con- 
tributaries in resnect to shares be- 
longing to him which he, for the pur- 
pose of deluding the public into an 
exaggerated estimate of the number 
of stockholders in the company, had 
had. registered in the names of mer 
nominees for him. Cox’s_ Case, 
De G. J. yh 53, 69 EngCh 41, 46 
Reprint 83 

Where a transfer is fraudu- 
lent because made for a nominal con- 
sideration and to one financially irre- 
sponsible, the company, by suing 
such transferee, on an assessment, 
and by forfeiting his shares, estops 
itself from holding the transferor 
liable. In re Wheal Unity Wood 
Mins Con eon Obes age 


4 De G. 


M. & G. 837, 
1095; 
Gr Pi alos; 


is not an 


Hayter v. 
70 Reprint 


{d] ‘Jurisdiction oF ‘court of Stan- 97. In re Prosper United Min. Co., 2. Matter of Pennant, ete., Cons. 
naries.—A company formed on the| L. R. 7 Ch. 286; In re Wrysgan Slate | Lead Min. Co., 5 De G. M. & G. 837, 
cost book principle, for the purpose|'Co., 5 Jur. N. S. 215; In re Court].54 EngCh 656, 438 Reprint 1095: 


of mining in Cornwall, is subject to 
the jurisdiction of the court of 
Stannaries. In re Penhale Cons. 
Silver Lead Min. Co., L. R. 2 Ch. 398; 
Re East Botallack Cons. Min. Co., | ing 
84 Beav. 82, 55 Reprint 564; In re 
Wheal Anne Min. Co., 30 Beav. 601, 
54 Reprint 1023; Re Radium Ore 
Mines, 110 L. T. Rep. N. S. 57. 

fe] The high court of chancery 
has jurisdiction in winding up pro-| ers, 
ceedings where the company has | the 
never “worked” a mine in Cornwall. 
In re Silver Valley Mines, 18 Ch. D.|} Mills Min. Co., 
472 {disappr Re East Botallack 98. 
Cons. Min. Co., Ltd., 34 Beav. 82, 55 


12038. 


Reprint 564]. 99. 
89. Hawken v. Bourne, 8 M. & Ww. 606, 
703, 151 Reprint 1223. 1 


[a] The authority of the agent RUC PN tb hee MO 
is to be measured by the: ordinary | EngCh 55, 
necessities of the concern and not by 
sudden and extraordinary occasions. | J. 
Hawtayne v. Bourne, 7 M. & W. 595, 
151 Reprint 905. 

{b] t is a question of fact for 


10, 59 EngCh 


Min. Co., 
EngCh 222, 


Grange Silver Lead Co., 2 Jur. 


[a] The amount of the share of 3. 
liabilities must be ascertained, 
regard to the solvency or in- 
solvency of the continuing members 
at the date of relinaquishment, 
is the total amount of the liabilities 
is divided by the number 
held by the then solvent stockhold- 
and the quotient multiplied by 
number of shares held by the [b] 
relinquishing member. 
28. Che "DF 5:2: 
In re West Devon Great Con- 
sols Mine, 27 Ch. D.'106. 
Escott' vi Gray, 4 Le J, Chup: 


Matter of Welsh Potosi Lead, 
2° De 'G. 
44 Reprint 914; 
of Welsh Potosi Min. 


Matter of Pennant, etc., 
4 De G M. & G. 285, 53 
43 Reprint 517; In re 


N. S. | Geake v. Jackson, 36° RS. C, Pywogs 
Taylor v. Ifill, 8 To Rep. N. S. 148. 
Thomas vy. Clark, 18 C. B. 662, 
86 ECL 662, 139 Reprint 1530; In re 


MPR a Slate ~Co,,, 5 Jury Nusss. 


Transfer and registration un- 
authorized by transferee creates no 
liability against him. Thomas vy. 
Clark, 18 C. B. 662, 86 ECL 662, 139 
Reprint 1530. 

While there is no legal obli- 
gation on the transferee of shares 
in a cost book mine to cause the 
shares to be registered in his name 
as the owner, yet there is an implied 
obligation on him to indemnify the 
transferor against calls made during 
the time when he was virtually and 
potentially the owner of the shares 
and transferor may recover of him. 
Co., 2 De G, & | Walker: v. Bartlett, 18 C. B. 845, 86 
44 Reprint 891;| HCL 845, 139 Renrint 1604. 

Cons. Lead [ec] The mere failure of a sub- 
Scriber to sign the company’s rules 
and regulations does not preclude his 


hav- 


that [a] 


of shares 


In re Frank 


& J. 69, 59 
Matter 


the jury whether the captain of the | Wrysgan Slate Co., 5 Jur. N. S. 215;| liability from attaching. Re Great 
mine had authority to pledge the} Re Great Cambrian Min., etc., Co.,}| Cambrian Min., ete, Co, 2 Kay & J. 
eredit of the stockholders for neces-| 2 Kay & J. 253, 69 Reprint 774. 253, 69 Reprint 774. 
saries. Newton v. Daly, 1 F. & F. [a] A stockholder transferring 4 Clarke v. Hart, 6 H. Li. Cas. 
26. his shares prior to the registration | 633, 10 Revrint 1443. 

90. Hawken v. Bourne, 8 M. & W.| of the company continues to remain [a] Right to question forfeiture 


703, 151 Reprint 1223. 

91. Ricketts v. Bennett, ZONES}, 
686, 56 ECL 686, 1386 Reprint 678; 
Hawtayne v. Bourne, 7M. & W. 595, 
151 Reprint 905. 

92. Hawtayne v. Bourne, supra. On 

93., Bult v. Morrell, 12 A. & E. 


such transfer. 


N.S. 324. 


liable for debts contracted prior to 
Lanyon v. Smith, 3 
B. & S. 938, 113 BCL 938, 122 Reprint 
351; Harvey v. Clough, 8 L. T. Rep. 


In the winding up of an 
unregistered company, 


may be lost by laches, Rule v. 
Jewell, 18 Ch. D. 660, 19 ERC 561 
{foll Prendergast v. Turton, 1 Y. & 
aa 98, 20° EngCh 98, 62 Reprint 
Jurisdiction in winding-up pro« 


a person is!| ceedings see Supra § 833. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and not number, 


§§ 840-843] 


creditors has recovered judgment against him on:a 
debt owing by the company,® but may do so where 
the company has ceased doing business.® 

[§ 841] D. Rights and Liabilities Incident to 
Working*!—1, Liens’—a. In General—(1) Introduc- 
tory. Under various statutory provisions, any per- 
son who performs work or labor in, or furnishes 
repairs for the construction or repair of, a mine or 
in the operation and development thereof, is given a 
-hen-for the amount of his claim,® in some cases a 
statute. providing for a general mechanic’s len be- 
ing held applicable to mines. The right to such 
len has no existence except by statute.® 
be restricted or extended by the acts of contracting 
parties,® and will attach in no other instances than 


those which the statute prescribes.” 


Lien for wages on suspension of business. 
a statute providing that, when the property of cer- 
tain mining companies shall in any wise come to be 
distributed among the creditors, the employees shall 
have a lien for their wages on so much of such 


5. Re Wheal Lovell Min. Co., 1 
“Macn) '& ‘G 1;°47 HngCh 1, 41 “Re- 
print 1162. 

6, .in) ré“Burch Dorr) rete; 'Co../ 1 


Kay & J. 204, 69 Reprint 430. 

1. Regulations as to weighing 

arta see Master and Servant 
5. 

2. Lien for wages generally see 
Master and Servant §§ 300 et seq. 

3. See statutory provisions. 

4 Central Trust Co. v. Sheffield, 
etc., Coal, etc., Co., 42 Fed: 106, 9 
LRA 67: [aff 151 U. S. 285, 14 SCt 
3438, 38 L. ed. 164]; Silvester v. Coe 
Quartz Mine Co., 80 Cal. 510, 22 P 
.217; Helm vy. Chapman, 66 Cal. 291, 
5 P 352. 

[a] Under the Mechanics’ Lien 
Law a mine is an improvement on 
land, and a mine or pit sunk within 
a mining claim is a structure. Cen- 
tral Trust Co. v.--Sheffield, etc., 
Coal, etc.,, Co., 42 Fed. 106, 9 LRA 
67. [aff 151 U. S. 285, 14 SCt 348, 38 
L. ed. 164]; Silvester v. Coe Quartz 
Mine Co., 80 Cal. 510, 22 P 217; Helm 
v. Chapman, 66 Cal. 291, 5 P 352. 

{b] Lien by reason of possession 
of personalty.—One in charge of 
mining property, consisting of per- 
sonal and real property, has a lien 
on the personal property, while in 
possession thereof, under a statute 
providing that “every person ‘who 
while lawfully in possession of an 
article of personal property renders 
any service to the owner thereof by 
labor or skill, employed for the pro- 
tection, improvement, safe keeping 
or carriage thereof, has a special lien 
thereon dependent on possession for 
the compensation, if.any, which is 
due him from the owner of such 
service.” Idaho Comstock Min., etc., 
Co. v. Lundstrum, 9 Ida. 257, 74 P 975. 

{c] That law was so amended as 
specifically to provide for laborers’ 
liens on coal mines does not amount 
to a legislative declaration that prior 
thereto no lien had been provided by 
statute for such laborers, er for fur- 
nishing supplies or material there- 
for, when it is reasonable to suppose 
that the statute was amended to 
meet a deficiency pointed out by a 
decision of the court. Escott v. Cres- 


cent Coal, etce., Co., 56 Or. 190, 160 
P.452. ' 
5. Ind.—Gardner v. Sullivan Mfg. 


Co., 77 Ind. A. 60, 133 NE 31. 
Minn.—Olson v. Oneida Mines Co., 
153 Minn. 80, 189 NW 455. 


Nev.—Hunter v. Savage Cons. 
Silver Min. Co., 4 Nev. 153. 
Or.—Bishop v. Henry, 84 Or. 389, 


165 P 237; Escott v. Crescent Coal, 
etc., Co., 56 Or. 190, 106 P 452. , 

Tex.—Waggoner v. Oliver, (Civ. 
A.) 256 SW 302; Banner Oil, ete., Co. 
v. Gordon, (Civ. A.) 235 SW 945 


| 
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It cannot . 


Under 


B. C.—Bradshaw y. Saucerman. 18 
B. C. 41, 9 DomLR .439, 23 WestLR 
33, 3 WestWkly. 761. : 

[a] Nature of lien.—The Miners’ 
Lien Ordinance must be read and 
construed in the light of the history 
of the lien laws in the several prov- 
inces and the progenitors, the lien 
laws of the United States. The un- 
derlying principle of the mechanics’ 
lien laws in the several provinces is 
that the lien attached by reason of 
a contract with the owner of the 
premises, qualified by the provision 
that the statute does not give a lien, 
but only a potential right of creating 
it. Bradshaw v. Saucerman, 18 B. C. 
41, 9 DomLR 4389, 28 WestLR 33, 3 
WestWkly 761. 

6. Lindemann vy. Belden. Cons. 
Min., etc., Co., 16 Colo. A. 342, 65 P 
403; Waggoner v. Oliver, (Tex. Civ. 
A.) 256 SW 302. 

7. Alaska.—Donaldson y. Henning, 
4 Alaska 642. 

Ida.—Idaho Comstock Min.,. etc., 
Col ov. Dundstruim,*9,-lda. 257, pat 
975. 

Ind.—Gardner v. Sullivan Mfg. Co., 
77 Ind. A. 60, 133 NE 31. 

Me.—Union Slate Co. v. Tilton, 73 


Me. 207. 
v. Savage 
Silver Min. Co., 4 Nev. 153. 
Pa.—Wettling v. Kelly, 25 Pa. Co. 


33 
(Civ. 


Cons. 


Tex.—Waeggoner v. Oliver, 
A.) 256 SW 302; Gray v. Magdalena 
Oil Co., (Civ. A.) 240 SW 693. 

{a] Lien cannot attach for work 
done prior to the enactment of a 
statute conferring it. Hunter v. 
pare Cons. Silver Min. Co., 4 Nev. 
153. 


[b] One who labors at a place 


| other than in the quarry in manufac- 


turing slate acquires no right to a 
lien under a provision giving a lien 
to a verson ‘who labors in mining, 
quarrying or manufacturing slates 
in any quarry,’ etc., for his labor 
“on all the slates mined, quarried 
and manufactured in the quarry,” 


ete. Union Slate Co. v. Tilton, 73 
Me. 207. 
[c] Certain counties not included 


in terms of an act amending a prior 
act so as to give a lien against oil 
leaseholds for pumping. Wettling vy. 
Kelly, 25 Pa. Co. 338 

Labor for which lien may be ac- 
quired see infra §§ 845-847. 

Persons entitled see infra §§ 844- 
847. 

8. See statutory provisions. 

9.° Producers’ Coal Co. v. Barnaby, 
210 Ky. 244, 275 SW 625. 

10. Olson v. Oneida Mines Co., 153 
Minn. 80, 189 NW 455. 

{a] General statutes relating to 
liens do not give the lien to one who 
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property and effects as may have been involved in 
such business,’ a company whose property was sub- 
ject to numerous mortgage liens, and which had 
ceased to meet its pay roll regularly, had suspended 
business, within the meaning of the statute.® 

Miners’ Lien Law supersedes general lien law to 
the extent of inconsistency.’° 

[§ 842] (2) Constitutionality. Such statutes do 
not offend against the equality provisions of a state 
constitution in placing liens on mines in a class by 
themselves," and they are within the power of con- 
gress, as applied to a territory, and of a territorial 
legislature.!? But, since the legislature has no power 
to divest previously vested rights,'* such statutes 
are not retrospective. 

[§ 843] (3) Construction. Such statutes are gov- 
erned by the same rules that apply to liens on other 
property,!® and, since they are in derogation of the 
common law, are in general to be strictly .con- 
strued.1¢ But, as to pleadings and notices required 
by the statute, they should be liberally construed 


drills an oil well on the premises and 
who is given a lien under a special 
statute. Banner Oil, ete., .Co. .v. 
Gordon, (Tex. Civ. A.) 235 SW 945. 

11. Olson v. Oneida Mines Co., 153 
Minn. 80, 87, 189 NW 455; and Con- 
stitutional Law § 902. 

“There are sufficient differences in 
the character and purpose of im- 
provements which increase the bene- 
ficial enjoyment -to be derived .from 
the future use of the property in its 
changed condition and thereby en- 
hance its value, and the business of 
opening and operating a mine and 
the manner of conducting such busi- 
ness, to justify the legislature in 
withdrawing mines from the opera- 
tion of the general lien law.” Olsoiu 
v. Oneida Mines Co., supra. ane 

12. Nordstrom v. Sivertsen-John- 
sen Min., etc., Co., 5 Alaska 210. 

13. See Constitutional Law §§ 
485-592. = 
; Foltz v. Bartlett, 16 Ariz. 417, 
146 P 512; Foltz v. Noon, 16 Ariz. 
410, 146 P 510; Whitmore v. Harper, 
(Ark.) 272 SW 662. 

[a] Legal and equitable rights 
vested before statute became etfec- 
tive-—Where contract under which 
defendants’ assigned interest in oil 
and gas lease to another had been 
executed, and legal and equitable 
rights of such contract were vested, 
before statute became _ effective, 
plaintiff, who furnished labor and 
material under contract with subse- 
quent assignee, was not entitled to 
lien as against defendants’ interests, 
by virtue of such acts, since they 
are not retrospective. Whitmore v. 
Harper, (Ark.) 272 SW 662. 

[b] An owner giving an option 
contract prior to the passage of the 
Statute giving laborers on mining 
claims a lien for labor by virtue of 
a contract between them and the 
owner or his agent, trustee, receiver, 
contractor or contractors, or pur- 
chaser under option contract, is not 
affected by the provisions of the act, 
as otherwise they would impair the 
obligation of a contract. Foltz v. 
Bartlett, 16 Ariz. 417, 146 P 512; 
Foltz v. Noon, 16 Ariz. 410, 146 P 


510. 

15. Milwaukee Gold Min. Co. v. 
Tomkins-Cristy Hardware Co., 26 
Colo. A. 155, 141 P 527. See gener- 
ally Statutes [36 Cyc 1172 et seq]. 

16. Gardner v. Sullivan Mfg. Co., 
77 Ind. A. 60, 133 NE 31; Williams v. 
Magouirk, (Tex. Civ. A.) 235 SW 
640; Holden v. Bright Prospect Gold 
Min., ete., Co., 6 B.C. 489, See alsa 
Statutes [36 Cyc 1178]. 

[a] “We cannot by implication or 
by an interpretation not authorizea 
by the plain language of the act ex- 
tend the provisions of same beyond 


\ 


1164 [40 C.J] 


to promote the object to be effected, and the statutes 
in that respect should not be construed so techni- 
cally as to destroy claimant’s right to a lien.” An 
act passed by congress relating to miners’ liens in a 
territory, as modified by the act of the legislature 
of the territory, is to be construed together with 
such modifying act, and both, if possible, made to 
harmonize as one body of law, since they relate to 
the same subject matter,!* and it has been held that, 
although there must be substantial compliance with 
the law to enforce a remedy against the property, 


that which it is apparent the Legis- 
lature alone intended same to apply.” 
Williams v. Magouirk, (Tex. Civ. A.) 
235 SW 640, 642. 

[b] Strict construction as to party 
entitled.— “Statutes giving to mate- 
rialmen, laborers, ete., liens upon 
property to the extent of the value 
of labor done or materials furnished, 
are in derogation of the common 
law, and strictly construed as to the 
persons to whom the benefits thereof 
are to be extended. No one is al- 
lowed to claim these benefits unless 
clearly within the terms of such 
statutes.” Gardner v. Sullivan Mfg. 
Co., 77 Ind. A. 60, 1383 NE*31. 

Lamb v. Goldfield Lucky Boy 
Min, sco, ou Nev. 9, 138 902. See 
also Statutes [36 Cye 1188]. 


18. Nordstrom vy. Sivertsen-John- 
sen Min., etc., Co., 5 Alaska 210. 
19. McCreary v. Toronto Midway 


OWrComnas Cal AS ie ok 5 esa. 

20. U. S.—Flagstaff Silver Min. 
Comy- Culling, 104" US." 07,6, 26 ius 
ed. 704. 

Alaska.—Donaldson v. Henning, 4 
Alaska 642. 

Ariz.—Harper v. Independence Dev. 
Co: 23 Ariz. 176,"108 P "7.01. 

Cal.—Williams v. Hawley, 144 Cal. 
97, 77 P 762; McCreary v. Toronto 
Midway Oil Co., 38 Cal. A. 17, 175 
P 87; Danaldson vy. Orchard Crude 
OiuCo,, 6 Calz AY 6415192) P1046. 

Colo.—Lindemann v. Belden Cons. 
pee etc., Co., 16 Colo. A. 342, 65 P 


Ida.—Thompson v. Wise Boy Min., 
etc.; Co,, 9 Ida. 363, 74 P 958. 

Ill.— Borders v. Uhe, 88 Ill. A. 634. 

Ind.—Gardner v. Sullivan Mfg. Co., 
77 Ind. A. 60, 133 NE 31. 

Kan.—Ball v. Red Square Oil, etc., 
Co., 113° Kan. 763, 216. P 422. 


Mich.—McLaren v. Byrnes, 80 
Mich. 275, 45 NW 143. 
Mont.—Smallhouse y. MWKentucky, 


etc., Gold, ete., Min. Co., 2 Mont. 443. 
Nev.—Didier v. Webster Mines 
Corp., 234 P 520; Holtzman v. Ben- 
meth 229 P 1096. , 
. M.—Gray v. New .Mexico Pum- 
ie6, stone. Co.,. 15 IN. Ms 478,, 120), P 


603; Brunswick v. Winters, 3 N. M. 
241, 5 P 706. 

N. Y.—Gallagher v. Karns, 27 Hun 
375 


N. C.—Morrison v. New Haven, 
ete. Min. ‘Co., 143. N. C..250, 55 SH 
611. 

Okl.—Hunt vy. Stribling, 57 Ok1. 
BO in Hip ables nails 

Or.—Durkheimer y. Copperopolis 
Copper Co., 55,Or. 37, 104 P 895. 

Pa.—Farmers’ Bank’s App., 1 Walk. 
33. 

S. D.—Hahn v. Anaconda Gold Min. 
Co., 26 S..,D. 218, 128 NW 128. 

Tex.—Republic Supply Co. v. Allen, 
(Civ. A.» 262 SW _ 1138; Barton v. 
Wichita River Oil Co., (Civ. A.) 187 
SW 1043. 

Utah.—Cullins v. Flagstaff Silver 
Min. Co, 2 Wtahe2de phat 104s Unies: 
176, 26 L: ed. 704]. ' ; 

Berridge, 18 
[1922] 


Alta.—Hutchinson v. : 
Alita. L. 121, 66 DomLR 753, 
2 WestWkly 710. 

B. C.—Bradshaw v. Saucerman, 18 
B. C. 41, 9 DomLR 439, 23 WestLR 
33, 3 WestWkly. 761; Anderson v. 
Godsal, 7 B. C. 404. . 

N. S.—Walker v. Minudie Coal Co, 


Ltd., [1924] 2 DomLR 645. 
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(1) In General. 


can acquire it.”° 


Ont.—Davis v. Crown Point Min. 
Co., 3 Ont. Li. 69; Herman v. Wilson, 
32 Ont. 60, 20 CanLTOccNotes 382. 

Yukon T.—Baxter v. Senkler, 12 
WestLR 463. 

See also cases infra §§ 845-847. 

[a] “Original contractor.”—LEvery 
person who deals directly with the 
owner, and who, in pursuance of a 
contract with him, performs labor 
or furnishes material, is an original 
contractor within the statute giving 
every original contractor a _ lien. 
Gray v. New Mexico Pumice Stone 
Co., 15 N. M. 478, 110 P 603. 

[b] Barties accepting a fourth 
interest in a mine in consideration 
of ‘one dollar,’’ and the understand- 
ing that they will furnish the money 
and do the work necessary to de- 
velop the property, and who, in do- 
ing so, have the work entirely in 
their own hands, and can stop when- 
ever they see fit, cannot, when the 
development has advanced to a cer- 
tain stage, and the indications are 
good, shut down the mine, refuse to 
work it themselves, or allow their 
ecoOwners to work it, demand instant 
payment of all the money expended, 
and establish a lien on the whole 
property therefor. Brunswick _ v. 
Winters, 3 N. M. 241, 5 P 706. 

21. U. S.—Flagstaff Silver Min. 
Cone. Cullins, W042i Sie lie, econ das 
ed. 704. 

Alaska.—Donaldson y. Henning, 4 
Alaska 642. 

Ariz.—Harper v. Independence Dev. 
Cor, L387 Arize WG yecl OS ke Ole. 

Cal.—McCreary v. Toronto Midway 
OilsCo. poor Calo Avmligedl aon baked « 

Colo.—International Trust Co. v. 
Lowe, 66 Colo. 131, 180 P 579; Lin- 
demann vy. Belden Cons. Min., ete., 
Co., 16 Colo. A. 342, 65 P 403. 

Ida.—Thompson v. Wise Boy Min., 
ete., Co., 9 Ida. 363, 74 P 958: 

Ill.—Borders v. Uhe, 88 Ill. A. 634. 

Ind.—Pendergast v. Yandes, 124 
Ind, 159, 24 NE 724, 8 LRA 849, 

IKkan.—Skinner vy. Quadrangle Oil 
Co., 112 Kan. 742, 212 P 684. 


Mich.—McLaren vy. Byrnes, 80 
Mich. 275, 45 NW 1438. 
Mont.—Smallhouse vy. Kentucky, 


etec., Gold, etc.,, Min. Co., 2 Mont. 443. 
Nev.—Holtzman v. Bennett, 229 P 


1095. 
N. M.—Boyle v. Mountain Key 
Min, Co.; 9 N.M...287, 50 P3477. 


375. 


N. C.—Morrison v. New Haven, | 
ee Min. Co., 143 N. C. 250, 66 SE 
Okl.—Hunt vy. Stribling, 57 Okl. 


OH Geet Wisse 27 ae 
Or.—Stuart v. Camp Carson Min., 
ete., Co., 84 Or. 702, 165, P 359. 
Pa.—Farmers’ Bank’s App., 1 Walk. 


33. 

S. D.—Hahn v. Anaconda Gold Min. 
Co., 26 S. D. 218, 128 NW 128. 

Tex.—Security Banking, ete., Co. v. 
Flanagan, (Commn. A.) 254 SW 761 
[mod (Civ. A.) 241 SW 702]; Me-? 
Clellan v. Haley, (Commn. <A.) 250 
SW 413 [aff (Civ. A.) 237 SW 627]; 
Bell Oil) sete... Cov... Price, Civ: FA.) 
251 SW 559. 

Utah.—Cullins v. Flagstaff Silver 
Min. Co.,), 2). Utah 209 Mpatind04e Ws Se 
176, 26 L. ed. 704]. 

Alta.—Hutchinson v. Berridge, 18 
Alta. L. 121, 66 DomLR 783, [1922] 


[§ 845] (2) Persons Performing Labor. 
can be acquired only for such labor as is contem- 
plated by the statute.?+ 
work and labor performed in the operation and de- 


| 
| 


| therefore, 
N. Y.—Gallagher v. Karns, 27 Hun 


a Ore] eae 


[§§ 843-845 


all provisions of the Lien Law are to be liberally 
construed to protect and promote legitimate inter- 
ests of laborers and materialmen.'® 

[§ 844] b. Persons Entitled to and Grounds for— 


Only those persons to whom the 


statute plainly or expressly gives the right to a lien 


The len 


The line is drawn between 

B. C.—Bradshaw v. Saucerman, 18 
B. C. 41, 9 DomLR 439, 23 WestLR 

N. S.—Walker v. Minudie Coal Co., 
Ltd., [1924] 2 DomLR 645. 

32 Ont. 
60, 20 CanLTOccNotes 382. 

Yukon T.—Baxter v. Senkler, 

[a] “Labor’? means actual physi- 
cal labor unequivocally performed on 
Min.,_ ete.;,(Co;, 84 Or.' 702,165 BP y35d. 

[b] Lost time.—Under a contract 
drillers were to receive compensation 
for drilling, shutdown time, and un- 
time caused by defendants’ failure 
to provide material and supplies for 
lost time being “labor” within the 
laborers’ lien statute. McClellan vy. 
[aff (Civ. A.) 237 SW. 627]. 

[c] Merely “watching” a lease 
not “labor” within the statute giving 
liens to laborers upon lands, leases, 
bor” as used in the statutes meaning 
manual work. Bell Oil, ete, Co. v. 

Occasional visits by claim- 
ants to the mine will not entitle them 
T.) 12 WestLR 463. 

fe] Opening and developing.—A 
“opening and developing” a mine does 
not give a lien to every miner who 


2 WestWkly 710. 
33, 3 WestWkly 761. 

Ont.—Herman v. Wilson, 

12 

WestLR 463. 
the property. Stuart v. Camp Carson 
for drilling an oil well whereby the 
derreaming, compensation for lost 
continuous labor is allowable, such 
Haley, (Tex. Commn. A.) 250 SW 413 
while doing work for other people is 
or personal property thereon, ‘la- 
Price, (Tex. Civ. A.) 251 SIW 559. 

[da] 
to a lien. Baxter v. Senkler, (Yukon 
provision giving a lien for labor in 
digs coal in the mine after it has 


been opened and developed. Borders 
v. Uhe, 88 Ill..A. 634. 
{fj Blacksmith employed for 


sharpening and keeping tools in order 
for the work of mining is entitled 
to a lien for wages on a mining loca- 


tion. Davis v. Crown Point Min. Co., 
lion Ounity \lis69- 
{[g] The work of a “bull cook” 


employed by a mining company 
which was engaged in opening up 
a mine is held to be work “in con- 
nection with the excavating” of the 


land within the meaning of the 
Mechanics’ Lien Act, and he was, 
therefore, held to be a “laborer” 


within the meaning of such act, and, 
entitled to a lien there- 


under. Hutchinson v. Berridge, 18 


Altal i. 121), 66.DomLR 753, opil9227] 
2 WestWkly 710. 
{h] Fireman is a laborer and 


workman within the meaning of Me- 
chanics’ Lien Act and also a miner 


|; within the meaning of the Mines 


Act, and so entitled to a preferential 
lien. Walker. v. Minudie Coal Co., 
Ltd., (N. 8S.) [1924] 2 DomLR 645. 
{i] Oil driller is not a miner.— 
“It is, we think, common knowledge 
that an oil well is simply so desig- 
nated, and that the one engaged in 
its boring or drilling is designated 
as a driller. If this be true—and we 
do not think it can be gainsaid—we 
cannot designate an oil well as a 
mine, or the driller as a miner, with- 
out violating the rule of construction 
we are directed to follow, for it, by 
necessary implication, declares that 
words used in our civil enactments, 
when connected with a _ particular 
trade or subject-matter, must be 


ae ie hs ie ie are tte at El ee 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


Oe 1 
par hay 


§ 845] 


velopment of the mine?? and a mere professional 
That an employee is 
a stockholder and director of the company will not 
preclude him from being employed by it and from 
beim entitled to a lien,** nor will the fact that an 
employee has received other moneys as payment for 
commission of a sale of company stock preclude him 
from a lien for manual services rendered, where he 


or supervisory employment.?* 
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while under mo 


elaims no lien on. account of such commissions.2° 


given the signification attached to 
them by experts in such art or trade, 
or with reference to such subject- 


matter.” Barton v. Wichita MKiver 
Oil .Co.,, (TDexs Civ.9A‘)s-187-Sw 1043, 
1047. ; 

[i] Watehman not entitled to lien. 


—Williams v. Hawley, 144. Cal. 97, 
77 P 762: Hunt v. Stribling, 57 Okl. 
SOE Vem ees Tal. 

[k] Employee working under op- 
tion holder cannot acquire a lien 
against the interest of the owner o1 
mining property. Harper v. Inde- 
pendence Dev. Co., 13 Ariz. 176, 108 
TEA Yale 

22. International Trust Co. Vv. 
Lowe, 66 Colo. 131, 180 P 579; Linde- 
mann v. Belden Cons. Min., etc., Co., 
16 Colo. A. 342, 65 P 403. See also 
cases passim this section. ‘ 

[a] Purpose of the statute is to 
secure to the laborer compensation 
for values he creates or preserves. 
Lindemann vy. Belden Cons. Min., etc., 
Co., 16 Colo. A. 342, 65 P 403. 

[b] A watchman’s services (1) 
come within the statute and are not 
of a professional or supervisory na- 


ture so as to deprive him of a lien. 
Idaho Min., etc., Co. v. Davis, 123 
Fed. 396, 59 CCA 200. (2) But the 


statute implies that the labor to be 
performed upon any mining claim, 
and for which a lien is given, is la- 
bor performed in the course of the 
actual work of mining or develop- 
ment in the mining claim, and that it 
does not include the services of a 
watchman engaged in caring for the 
mine while it is lying idle. Williams 
v. Hawley, 144 Cal. 97, 77 P 762; 
Danaldson v. Orchard Crude Oil Co., 


6 Cal. A. 641, 92 P 1046 (to same 
effect). i ; 

23. U. S.—Flagstaff Silver Min 
Courvaecullins. 1020 U.S. 91 76,026) Tu. 
ed. 704. 


Cal.—MecCreary v. Toronto Midway 
OUICO SoCal Aes Liga It Ome Oil 

Mont.—Smallhouse v. Kentucky, 
etc., Gold, ete., Min. Co., 2 Mont. 443. 

N. M.—Boyle v. Mountain Key 
Min. Co., 9. N. M. 237, 50 P 347. 

N. C.—Morrison v. New Haven, 
ete., Min. Co., 143 N. C. 250, 55 SE 
Coy Ba 

Or.—Durkheimer v. Copperopolis 
Copper Co., 55 Or. 37, 104 P 895. 

S. D.—Hahn v. Anaconda Gold Min. 
Co., 26 S. D. 218, 128 NW 128. 

N. S.—Walker v. Minudie Coal Co., 


Ltd., [1924] 2 DomLR 645. 
{a] Underground manager, ac- 
countant, store keeper, and other 


clerical employees of a mining com- 
pany are not “labourers and work- 
men” and as such entitled to a lien 
for wages under the Mechanics’ 
Lien Act. Walker v. Minudie Coal 
{ Ltd., (N. S.) [1924] 2 DomLR 


Services, consisting in caring 
for mining property, paying taxes 
thereon, listing it, and keeping off 
trespassers, create no lien following 
the property into the hands of a 


purchaser. Morrison v. New Haven, 
etc., Min. Co., 143 N. C. 250, 55 SE 
GUIS 


{c] The phrase “every person who 
shall perform labor on any mine,” 
ete., applies to ordinary laborers who 
perform actual, visible toil with 
their hands or muscles, other kinds 


of service not being expressly men- | 


tioned, and does not embrace super- 
ijintendents or managers. Durkheimer 
v. Copperopolis Copper Co., 55 Or. 37, 
104 P 895. , 

For cases on this subject relating 


liens and involving 
statutes and controlling 
see Mechanics’ Liens 


to mechanics’ 
Similar 
principles 
§ 141. 

Manager, superintendent, 
infra text and notes 34, 35. 

24. Hahn v. Anaconda Gold Min. 
Co., 26 S. D. 218, 128 NW 128. 

25. Hahn v. Anaconda Gold Min. 
Co., supra. : 

26. U. S.—In re Hope Min. Co., 12 
F. Cas. No. 6,681, 1 Sawy. 710. 

Colco.—Barnard  v. Mckenzie, 4 
Colo. 251; lindemann vy. + Belden 
Cons Min, "ete. Co: 16 Color Aq 342; 
65 P 408. 


etc. see 


gute ergy. v. Miller, 145 Ill. A. 
628. 

N. M.—Gray v. New Mexico Pum- 
ice Stone Co., 15 N. M. 478, 110 P 
603. 


Or.—Williams v. Toledo Coal Co., 
25/0r.1 426; 36 P 159; 42 AmSR 799. 

Tex.—Gray v. Magdalena Oil Co., 
(Civ. A.) 240 SW 693. 

{a] Hauling ore from a mine to 
a quartz mill (1) under a statute 
giving the lien for work and labor 
performed “in or upon the mine” 
will not give rise to a lien. Barnard 
v. McKenzie, 4 Colo. 251. (2). But 
under a statute giving a lien for la- 
bor performed “in carrying on” any 
mill, a person performing labor in 


hauling quartz to a_ quartz mill was, 


entitled to a lien. In re Hope Min. 
Co., 12 F. Cas. No. 6,681, 1 Sawy. 710. 
[b] One performing labor in 
building a wagon road, connecting 
with a mine, is not entitled to a lien 
under a statute giving a lien for 
making shafts, drifts, ete., on a min- 
ing claim, or in searching for metals 
therein. Williams v. Toledo Coal Co., 
25 Or. 426, 36 P 159, 42 AmSR 799. 
{c] A professional mining expert 
and geologist is not entitled to a 
mechanic’s lien on a mine for work 
done in exploring, examining, and 
considering a mine with reference to 
its mineral character and capacity 
to produce valuable and _ precious 
metals, and with reference to the 
quantity of ore in such mine and its 
value, and for making a report there- 
on, done under a contract with the 


owner, under a statute giving a lien| 


only to those who do work or furnish 
material for the working, preserva- 
tion, or development of the property, 
or who do work or furnish material 
upon a shaft, tunnel, incline, adit, 
drift, or drainage of a mine, lode, 
or deposit. Lindemann vy. Belden 
Gons:!) Mins, ‘etc., ‘Cowail6é Colour AL) 842; 
65 P 403. 

[d] Labor performed in mining 
coal in the regular course of operat- 
ing a mine is not performed in the 
making of any improvement within 
the meaning of the statute providing 
for mechanics’ liens, and, therefore, 
cannot be made the basis of a me- 
chanic’s lien relief. Henry v. Miller, 
145 Ill. A. 628. 

27. McLaren v. Byrnes, 80 Mich. 
275, 45 NW 143; Gray v. New Mexico 
Pumice Stone Co., 15 N. M. 478, 487, 
110 P 693 [cit Cyc]; Farmers’ Bank’s 
ADD wie Walk, (GPa) oes Kaylor v. 
Smith, 1 Chest. Co. (Pa.) 106; Smith 


v. Port Hood Collieries, 56 N. S. 147, 
[1923] 1 DomLR 1094 [app dism 
(Can.) [1924] 4 DomLR 211]. 

[a] One who hauls coal to a 


wharf and the clerk stationed at the 
wharf and who ships the coal (1) are 
comprehended in the terms of the 
statute “miner, mechanic, laborer, 
or clerk’? employed in and about such 
business of mining‘coal. Farmers’ 
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Where the statute fixes the relation which the work 
and labor must sustain to the property sought to be 
charged, the len will not attach for other labor,?® © 


re general provisions the character 


of the labor is not restricted, if it is labor performed 
in the operation of the business,?" or is performed 
in or upon the mine or mining claim in the opera- 
tion or development thereof.?* 


Bank’s App., 1 Walk. (Pa.) 33. (2) 
If the business about which he was 
engaged was one in which “clerks, 
miners or mechanics are employed,” 
it is sufficient. He need not be 
either clerk, miner, or mechanic. 
one v. Smith, 1 Chest. Co. (Pa.) 


6. 

{b] An overseer and custodian of 
a mine has a lien where the statute 
did not restrict the labor to any par- 
ticular class of laborers or kind of 
labor performed, but gave the lien 
for any labor performed for the cor- 
poration. McLaren vy. Byrnes, 80 
Mich. 275, 45 NW 143, 
| 28. Alaska.—McConnell y. Empire 
Tin Min. Co., 5 Alaska 506. 
Cal.—McClung"” y. Paradise Gold 
Min, Co.," 164 Cal. 517;°129° P 774; 
Higgins vy. Carlotta Gold Min. Co., 
143° "Cals 700; (84 3 P 758 Ota Amer: 
344; Chappius v. Blankman,’ 128 Cal. 
362, 60 P 925; Hines v. Miller, 122 
Cal. 517, 55 P 401; Malone v. Big 
Flat Gravel Min. Co., 76 Cal. 578, 18 
P 772; Helm v. Chapman, 66 Cal. 
291, 5 P 352; Danaldson vy. Orchard 
ae Oils Cove 6. Cal. SAG G4t eg ou 

Ida.—Thompson v. Wise Bo 
etc., Co., 9: Ida, 368; 74 P'958. 

Mont.—McIntyre vy. MacGinnis, 41 
Mont. 87, 108 P 353, 1837 AmSR 701. 
_ N._ M.—Gray v. New Mexico Pum- 
ae Stone (Co 15, No M478." Pio P 
so Y.—Gallagher v. Karns, 27 Hin 

Or.—Heisler v.. Hamilton Mammoth 
Mines Co., 110. Or.. 403, 223 Pigs: 
Bartels v. McCullough, 102 Or: ‘66, 
201 P_ 733; Williams v. Toledo Coal 
noe 25 Or. 426, 36 P 159, 42 AmSR 
Bf tertile v. Smith, 1 Chest: Co. 


{a] Gabor of any class bearing a 
direct relation to the mining opera- 
tions is sufficient to form a basis for 
a claim of lien, and_labor expended 
by a lien claimant in care of the 
team of horsSes upon a mining claim, 
and which are used in the mining 
operations thereon, as well as labor 
performed in a lime kiln, closing lime 
bins and gathering up tools at the 
lime quarry and lime kiln, all on the 
mining claim, furnish a basis for a 
claim of lien upon the mining claim. 
Gray v. New Mexico Pumice Stone 
Co., 15 N: M. 478, 110 P 603. 

{[b] Construction of a flume to 
bring water to a mine for working. it 
was development work within the 
| Statute. McClung v. Paradise Gold 
Mini Con 64 Calin bill] 129 Meee 7a: 

{c] Exploding torpedoes, which 
does not produce oil but only in- 
creases the flow, comes within the 
provision giving a lien to “any per- 
son who shall hereafter perform any 
labor in or about the sinking, drill- 
ing, or completing of any oil well,” 
etc., although the process does not 
produce oil. Gallagher vy. Karns, 27 
ANT MG (eNO oe 

{[d] “Labor expended in building 
roads and preparing fuel belonging 
to the owner for use in producing 
power to carry on his enterprise, it 
may be said, is as much labor done 
on the claim as is that expended in 
the use of a pick or hammer and 
drill in the workings of the mine 
above or below ground.’’ McIntyre 
v. MacGinnis, 41 Mont. 87, 97, 108 P 
353, 137 AmSR 701. 

[e] One who performs labor on 

a mining shaft, tunnel, or incline. 
| which signify the instrumentalitics 
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Architects and engineers.2® Under some statutes*® 
a lien is given to architects and engineers who have 
furnished surveys or superintendence or who have 
rendered other professional or skilled service.** 
Generally services of cooks 
and like services are not of such a nature as to come 
within the contemplation of the lien statutes ;** but 
where men were hired to work in making improve- 
ments at a certain sum per day and their board, 
one who devoted a part of his time to cooking for 
himself and the others is entitled equally with the 
others to a mechanic’s lien. for his wages.** 
ete. ° 
manager of a company is not a laborer, servant, 
or apprentice, within the meaning of the ‘statute.** 
But where an employment, involving services as 


Cooks and helpers. 


Managers, superintendents, 


whereby and through which mines 
are opened, developed, prospected, 
improved, and worked, is engaged in 
mining equally with those who .ex- 
tract the gravel or ore, so as _ to be 
entitled’ to. a lien. Hines v. Miller, 
dy2eCal. 517,50 ©. 401. i : 4 

{f]. Pumping oil from an idle oil 
claim gives the right to lien under 
‘the statute giving a lien for labor 
‘performed in a mining claim or upon 
real property worked. as a mine, 
‘éither in the development or in the 
‘working therein by the subtractive 
‘process. Danaldson v. Orchard Crude 
‘Oil. ,Co., 6 Cal. A. 641, 92. P 1046. 

fg] Services in cyaniding and 
asSaying ore at a imine, requiring 
some physical labor as well as skill, 
‘and be.ng necessary to the successful 
prosecution of the work of searching 
for and working the ore, are lien- 
able. Bartels v. McCullough, 102 Or. 
66, 201 P 733. ; 

[h] ‘Taking out ore, or breaking 
down and tearing away the quartz 
‘and substance of the mine, will con- 
stitute lienable labor under a. pro- 
vision giving a lien for labor per- 
formed in any mining claim or in 
or upon any real estate worked as a 
mine, although it tends to destroy 
rather than improve the property. 
Higgins v. Carlotta Gold Min. Co.,, 
148 Cal: 700, 84 P 758; Chappius v. 
Blankman, 128 Cal. 362, 60 P. 925; 
“Helm v. Chapman, 66 Cal. 291, 5 P 352. 

{i] Work on surface.—Men who 
work in obtaining mineral from the 
‘ground, although working on the sur- 
face and not under ground, are 
miners within the act. Taylor v. 
Smith, 1 Chest. Co, (Pa.),106... 

{i] Work performed at a mill and 
on water ditch leading thereto, lo- 
cated about two miles from the mine, 
is work ‘on, in, or about” the mine, 
when verformed for the purpose of 
developing and opening up of the 
mine. McConnell v. Empire Tin Min. 
Co., 5 Alaska 506. 

{k] Where minerals are not found. 
—Construing L. (1891) p 76 which 
gave a lien to any person doing 
work or furnishing materials for 
the working or development of any 
mine, lode, mining claim, or deposit 
yielding metals or minerals of any 
kind, or for the working or develop- 
ment of any such mine, lode, etc., in 
search of such metals or minerals, it 
was held that the lien applied to 
claims on which minerals have not, 
as well as to those on which minerals 
have, been found. Williams v. To- 
ledo Coal..Co.,.25 Or. 426, 36 P 159, 
42 AmSR 799. 

{1] A contractor for the labor of 
others in a mine at a, fixed rate 
for each man per day, under a con- 
tract by which the contractor is to 
receive the agreed price, is entitled 
to a lien for the labor furnished by 
him as an original contractor, under 
the maxim qui facit per alium facit 
per se. Malone v. Big’ Flat Gravel 
Min. Co., 76 Cal,,578, 18 P 772. 

{m] Protection of laborer, not the 
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the statute.%® 


owner.*6 


Ordinarily a 


mine, purpose of statute—An amal- 
gamator employed in a quartz mill 
situated in,a mine was held to be 
entitled to a lien for services in 
treating the ore, the court holding 
that the reasoning of the cases which 
accord liens only because the work 
tended to improve the property or 
enhance its value was correct under 
the original mechanics’ lien laws 
which were for the protection of 
workmen on buildings or structures, 
where their labor or material actu- 
ally entered into the structure, but 
that it was faulty as applied to 
mines, as the labor of the miner 
could not be said to add to the 
value of the mine and the law giving 
him a lien was not for the purpose 
of protecting the mine, but rather for 
the protection of the laborer. Thomp- 
son v.. Wise Boy Min., ete., Co., 9 
Ida: 363, 74 PF 958. 

29. Architect’s lien generally see 
Architects §§ 17-19. 

30. See statutory provisions. 

Sl... iInternational — Crust Cons. v. 
Lowe, 66 Colo. 131, 180 P 579; Rara 
Avis Gold, ete., Min. Co. v. Bouscher, 
9 Colo, 385, 12 P4383, 

32. Holtzman v. Bennett, (Nev.) 
229 P 1095; Bradshaw v. Saucerman, 
18 B. C. 41, 9 DomLR 439, 23 WestLR 
33, 3 WestWkly 761; Anderson v. 
Godsal, 7 B. C. 404. 

{a] Claims for wages of cook and 
helper are not lienable under the 
statute expressing authority that the 
lien be given for enhancement of 
value of property. Didier v. Web- 
ster MineseCorp., (Nev.) 234 P 520. 

[b] The omission of a provision 
contained in a prior statute, grant- 
ing a lien to a person working in a 
boarding house in connection with a 
mine, from a later act, repealing all 
acts and parts of acts in conflict with 
the provisions thereof, destroys the 
lien as’ to, such. a.laborer, Durk- 
heimer v. Copporopolis Copper Co., 
55 Or. 37, 104 P 895. 

33. Cascaden vy. Wimbish, 161 Fed. 
241, 88 CCA 277. 

34. International 


Trust. \Cox Jey: 


Lowe, 66.Colo. 131, 180. P 579; Rara 


Avis Gold, etc., Min. Co. v. Bouscher, 
9 Colo, 385,,.12 P4338; Herman _v. 
Wilson, 32 Ont. 60, 20 CanLTNS 382. 
See Washburn vy... Inter-Mountain 
Min. Cos, "56, Or. 678, 109) Py382, Ann 
Cas1912C 357 (recognizing rule). 

[a] General manager and presi- 
dent who has shared in the issue of 
bonds cannot acquire a lien as 
against a representative of the bond- 
holders.’ International Trust Co. y. 
Lowe, 66 Colo. 131, 180 P 579. 

{[b] Disbursement of money by a 
superintendent does not entitle him 
to a lien. _Rara Avis Gold, ete.,, Min. 
ie v. Bouscher, 9 Colo. 385, 12 P 

. 4 q 

[c] Keeping books by a superin- 
tendent does not entitle him to a lien. 
Rara Avis Gold, ete, Min. Co. vy. 
Rousenen 9, Colo. 385, 12),P, 483. 


35. : 
Davis, 123 Fed. 396, 59 CCA 200. 


S.—Idaho Min., etc., Co. v. 


rad. os Bek. eek ee © 
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[§§ 845-846 


manager or superintendent, also involves personal 
manual labor, it constitutes one entire indivisible 
employment, and performance of the manual labor 
brings the whole service within the provisions of 


A partnership may obtain a lien under statute for 
labor performed in drilling an oil or gas well under 
a contract with those who have contracted with the 


Diversion of result of labor. Where a laborer per- 
forms work which at the time was intended to inure 
to the benefit of the mine, a subsequent diversion 
of a part of the result of his labors by the owner 
will not prevent such laborer from claiming a lien.*7 

[§ 846] (3) Persons Furnishing Materials or Sup- 
plies. The lien can be acquired only for such ma- 


Cal.—Williams v. Hawley, 144 Cal. 
97, 77 P 762; Palmer v. Uncas Min. 
Co., 70 Cal, 614, 11 P 666; Danaldson 
v. Orchard Crude Oil Co., 6 Cal. A. 
641, 92 P 1046. 


Ind.—Pendergast v. Yandes, 124 
Ind. 159, 24 NE 724, 8 LRA 849. 

Mich.—McLaren v. Byrnes, 80 
Mich. 275, 47 NW 143. 

Nev.—Capron vy. Strout, 11 Nev. 


304, 

Or.—Washburn y. Inter-Mountain 
Min. Co., 56 Or. 578, 109 P 382, Ann 
Cas1912C 357. 

S. D.—Hahn _y. Anaconda Gold 
Min,’ Co.; 26S. D: 218,> 128 "NW "128. 

Utah.—Cullins v. Flagstaff Silver 
Min:- Co.,' 2 Utah: 219 [aff 104 UW. “S. 
176, 26 L. ed. 704]. 

[a]. Rule appled.—(1) One em- 
ployed as an overseer doing some 
manual labor in the performance of 
his duties, whose duties are in the 
nature of those of a gang foreman, 
does work and labor within the stat- 
ute for which he is entitled to a lien. 
Cullins y. Flagstaff Silver Min. ‘cox 
A,Utah Zio ait, 104 Ul Seth 260 tee 
ed, 704]. (2) Personal labor per- 
formed by an overseer and custodian 
of the mines and property of the cor- 
poration while in charge of its works 
and property is lienable. McLaren v. 
Byrnes, 80 Mich. 275, 45 NW 143. 
(3) A foreman engaged to boss the 
men at work in the mine, keep their 
time, and give them orders for their 
pay, does work in the mine, although 
not with his hands, and the direct 
tendency of his work is to develop 
the property, so as to entitle him to 
a lien. Capron v. Strout, 11 Nev. 
304. (4) A foreman at a mine whose 
business it was to see that the work 
of mining was done in different 
places, and who framed timbers, and 
helped the men, took part in the 
erection of the mill, and did other 
things generally to assist the fur- 
therance of the work, was not such 
an executive representative of the 
mining corporation as to preclude 
him from obtaining a miner’s lien 
for services performed. Washburn 
v. Inter-Mountain Min. Co., 56 Or. 
578, 109 P 382, AnnCas1912C 357., 

{b] Although called the superin- 
tendent of the mine, one performing 
manual labor in and upon a mine is 
entitled to a lien therefor. Palmer 
Weoneag Min. -Co.,, 70 Cal... 614,11 P 


{c] Superintendent of the con- 

struction of a pipe line, who uses 
tools in testing wells, is entitled to a 
lien. Pendergast v. Yandes, 124 Ind. 
159, 24. NE 724, 8 LRA 849, 
_ [d] Superintendent as an architect 
is entitled to a lien for services in 
planning and superintending the de- 
velopment of work on a mine. Rara 
Avis Gold, ete., Min. Co. v. Bouscher, 
9 Colo. 385, 12 P 4383. 

36. Skinner y. Quadrangle Oil Co., 
112 Kan. 742, 212 P 684. 

37. .Bradshaw v. Saucerman, 18 RB. 
C. 41, 9 DomLR 439, 23 WestLR 33, 
3 WestWkly 761. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


8§ 846-848] 


terials or supplies as are contemplated by the stat- 
A statute giving to all persons furnishing 
”’ ete., to any mining or manufacturing 
company a prior lien on the franchise, gross earn- 
ings, and real and personal property of the company 
used in operating it, does not give such lien to 
one furnishing materials and articles for the origi- 


ute. 
‘supplies, 


nal construction of the buildings 
manufacturing company.*® 


hance the value of the machinery. 


[§ 847] (4) Limitation as to ele Mines. Placer 
mines are within the statute giving a lien for work 
done or material furnished for the 


Trust yConteV. 
Co., 42 Fed. 


38. U. S.—Central 
Sheffield, etcs Coal, etc., 


106, 9 LRA. 67 “Lafl 15. "U.S. .285, 14 
SCt 343, 38 L. ed. 164]. 
Alaska.—Goldstein v. Noble, 6 


Alaska 282. 

Colo.---Colorado Gold Dredging Co. 
v. Stearns-Rogers Mfg: Co., 60 Colo. 
412, 153 P 765; Keystone Min. Co. v. 
Gallagher, 5 Colo. 23. 

Or.—Grants Pass Trust 
Enterprise Min, Co., 58 Or. 
P 859, 34, LRANS 395 

Tex.—Moore v. Carey Bros. Oil Co., 


CO en 
174, 113 


Sa A.) 269 SW 75, 39 ALR 
47. 
{aj Dredge boat for placer min- 


ing is an improvement of the land, 
and one furnishing machinery there- 
for is entitled to a lien under the 
statute. Colorado Gold Dredging Co. 
v. Stearns-Rogers Mfg. Co., 60 Colo. 
412, 153. P 765. 

{b] Electricity furnished ‘to a 
mine for illumination or for power 
constitutes ‘‘supplies’ within the 
statute giving any person furnishing 
materials or supplies for the working 
or development of any mine a lien 
upon such mine therefor, a “supply” 
jn its restricted sense meaning any 
substance consumed with its use, but 
in its more general sense meaning 
anything furnished to meet a need, 
and the term “supplies,” as used in 
the statute, including any substance, 
the use of which might reasonably 
tend to the working or development 
of a mine. Grants Pass Trust Co. v. 
Enterprise Min. Co., 58 Or. 174, 113 
P 859, 34 LRANS 395. 

{c] Meat, or cther provisions fur- 
nished for the subsistence of the men 
working on a mining claim, does not 
come under the head of materials 
furnished for which a lien is allow- 
able by statute. Goldstein v. Noble, 
6 Alaska 282. 

{adj Materials for use in the mine. 
—(1) Powder, steel, and candles are, 
under a statute giving a lien for 
“timber or other material to be used 
in or about the mine,’ of the charac- 
ter which gives a lien. Keystone 
Min. "Co, Vv. Gallacher, 5 *"Colo.! “23 
(2) Coal cars used in a mine are 
“material” under a provision giving 
a lien for:“any material,” ete, fur- 


nished for any improvement or 
building on land. Central Trust Co. 
v. Sheffield, etce., Coal, ete., Co., 42 


Fed. 106, 9 LRA 67 [aff 151°U. S. 285, 
14 SCt 348, 38 L. ed. 164]. 

fe] Oil well casings, when put to- 
gether and cemented in place, are 
“puildings and articles made” within 
the constitution giving material- 
men’s liens upon buildings and arti- 
cles made, and hence a lien for cas- 
ing or tubing furnished for an oil 
_ well is a constitutional lien. Moore 
v. Carey Bros. Oil Co., (Tex. Commn. 
A.) 269 SW 75, 39 ALR 1247. 

{f] One who performs labor only 
and who furnishes neither tools, ma- 


As in the case of fur- 
nishing materials for other improvements under 
mechanics’ lien statutes,*° 1t is not enough that ma- 
terials are furnished a contractor to be used on a 
mining claim, but they must be actually so used,* 
and if materials furnished are for use on machinery [§ 
it is held that a lien for such supplies will not 
accrue if they are not such as become a part and en- 
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and plant of a 


In General. 
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vation, prospecting, or. development of any ‘‘ deposit 
yielding metals or minerals of any kind,’’4* and 
work done in cleaning up and washing gold taken 
from a mining claim is ‘‘labor done upon the claim,’’ 
for which the workmen are entitled to a lien.*4 
But a lien for labor or material furnished in the 
‘“development’’ of a mine has been held not to 
apply to the ordinary work of the miner in the 
operation of a placer claim, having no relation to 
the development or improvement of the mine,* 
it being held that his labor has a tendency to de- 
tract from the value of the claim, instead of being 
a benefit thereto.*® 

§ 848] (5) Contract or Consent of Owner—(a) 
The lien attaches only by virtue of 
work done on, or materials furnished for, the mine 


under a contract express or implied with the owner 


working, preser- | such cases;*' 
terials, machinery, nor supplies does 
not have a lien on materials, ma- 
chinery and supplies furnished by 
the’ owner under a ’Statute giving 
persons who “perform labor or fur- 
nish materials, machinery or sup- 
plies’ in the drilling of an oil or 
gas well a lien on “the materials and 
supplies so furnished.” Security 
Banking, etc., Co. v. Flanagan, (Tex. 
Commn. A.) 254 SW 761 [mod (Civ. 
A.) 241 SW 702]. 


s9. Building Supplies Corp. v. 
Willcox, 284 Fed. 113. 
[a] “Supplies” means _ supplies 


furnished for operation as’ contra- 
distinguished from materials fur- 
‘nished for original construction! 
Building Supplies Corp. v. Willcox, 
284 Fed. 113. 

40. See Mechanics’ Liens § 64. 

41. Silvester v. Coe Quartz Mine 
Co., 80 Cal. 510, 22 P 217;: Continen- 
tal Supply Co. v. Bankers’ Oil Co.,; 
110 Kan. 468, 204 P 692. © 

[a] Lack of authority immaterial 
if materials are actually used.— 
Where materials on a gas and oil 
lease described in a lien statement 
were ordered by the president of the 
corporate owner of the lease or by 
his wife or son, and the materials 
were received and used on the Jease, 
defendant cannot escape liability 
therefor, although it was not shown 
that the party ordering had author- 
ity from the corporation to purchase 
the materials. Continental Supply 
Co. v. Bankers’ Oil Co., 110 Kan. 468, 


204 P 692. 
42. Malone v. Big Flat Gravel Min. 
Corrie Calero 8 els Perey 2s) Holter 


Hardware Co. v. Ontario Min. Co., 24 
Mont. 198, 61:P 8, 81 AmSR 421; 
Ripley v. Cochiti Gold Min: Co., 12 


N. M. 186, 76 P 285; Cleveland v. 
Hightower, 108 Okl. 84, 234 P 614. 
[a] Ieubricating oil, grease for 


mining machinery, illuminating oil, 
and gasoline for fuel in a mining 
plant are not such materials as give 
a lien. Holter Hardware Co. v. On- 
tario Min. Co., 24 Mont. 198, 61 P 8, 
81 AmSR 421. 

[b] Repair of machinery (1) 
must be in the nature of fixtures and 
not the furnishing of small parts of 
a machine which are constantly 
wearing out and require replacing, 
and it is held that a mechanic’s lien 
will not lic when: small articles are 
bought in the ordinary course of 
business to replate such parts of ma- 
chinery, where the parts are attached 
to the machinery by the purchaser, 
and the evidence does not show that 
the parts bought were to be used in 
any particular mill or any particular 
place. Ripley v. Cochiti Gold Min. 
Co., 12 N. M. 186, 76 P 285. (2) Un- 
der Civ. Code § 661, ‘all machinery 
or tools used in working or develop- 
ing a mine are to be deemed affixed 
to the mine,” and therefore are sub- 


ject to lien for labor .n the mine, and | 


of the property upon which the len is claimed, 
under the provisions of the statute giving a lien in 
or under such a contract with a 


blacksmithing, and repair work done 
on such machinery and tools may be 
made a lien on the entire mining 
property. Malone v. Big Flat Gravel 
Min. Co.,"-16'Calk 5782408 Ati ac CoD 
“Machinery” in restricted’ sense 
means some device, means, or appli; 
ance by which anything is kept in 
action or a desired result obtained, 
and as used in statute giving a lien 
for work in constructing, etc., ma- 


chinery used in drilling, etc. gas 
wells includes derrick.’ Cleveland Vv. 
Te OM Sh LOS, SOK Sa was a 
. 48.- Colorado Gold Dredging Co. v. 
Stearns-Roger Mfg. Co., 60 Colo. 412, 
153-°P° 765. 

44.. Cascaden v. Wimbish, 161 Fed. 


241, 88 CCA 277. 

45. Noble v. Gustafson, 204 Fed. 
69, 122°CCA 3883; Andrews v. ‘Ladd, 
188 Fed. 313, 110 CCA 291; Pioneer 
Min. Co. v. Delamotte, 185 Fed. 752), 
108 ‘CGA 90; Morris ‘v- Marsh,’ 3 
Alaska 140. 

A6. Turner v: Enstrom, 5 Alaska 
118;-Donaldson v. Henning, 4°Alaska 
642; Morris v. Marsh, 3 Alaska 140, 

47. Ariz.—Bell v. Wright, 25° Ariz, 
OT G2 ESHEP wh TS. 

Colo.—Davidson v. “Jennings, 9% 
Colo. 187, 60 P 354, 88 AmSR- 49, 48 
LRA 3403 Rico Reduction, ete, Co: 
Vv. Musgrave, 14° Colo. 79; 23 458% 
Folsom vy. Cragen, 11 Colo. 205, 17% ix 
615% 

Ind.—Gardner v. Sullivan Mfg. Co., 
77 Nae A. 60, 1383 ‘(NE 81: 

M.—Gray v. New Mexico os 
ice ‘Stone Co. Le INP ae 478, TOME 

Ok. —Atlas Supply Co. v. Bank ‘of 
Commerce, 101 Okl. 57, 223 P 159. 

S. D.—Union Trust ‘Co. v. Branch 
Mint Operating Co., 28 S. D. 549, 134 
NW 65 

B. C.Anderson v. Godsal, 7 B. GC 
404; Venness v. Stoddard, 9 West 
Wkly 832. 

[a] Such statutes are intended to 
protect miners who labor on: mines 
under a contract of employment to 
do such labor for wages, and there 
must be a contract establishing rela- 
tion‘of debtor and creditor. Bell v. 
Wright, 25" Arizs(9 739213: 575. 

[b] Although a mineral claim is 
not crown granted, the holder has a 
lease of the lands by virtue of the 
Mineral Act and.is an owner’ within 
the statute giving a lien against the 
owner or one-claiming an interest, at 
whose interest and request work was 
done. Venness v. Stoddard, (B. C.) 
9 WestWkly 832. 

{c] Inactive consent to improve- 
ment gives no right to lien.—Where 
equipment for a coal mine furnished 
by claimant and repairs made by it 
for a lessee were not furnished or 
made at the request of the owners of 
the land, their mere inactive consent 
to the improvement by the lessee 
gave no right to a lien. -Gardner v. 


; ing, . ete., 


4 we 
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contractor, subcontractor, or other person declared 
by the statute to be the agent of the owner when 
such person is in charge of any mining or the con- 
struction, alteration, ete., of any building or im- 
provement;*® but it is held in some cases that such 
person must be in charge with the consent of the 
owner, and must be prosecuting or controlling the 
mining operations, either wholly or in part, for the 
The presumption created 
by statute that a person working in a mine is the 
agent of the owner is rebuttable and one working 
in a mine with knowledge that the owner will not be 


benefit of the owner.?? 


Sullivan Mfg. Co., 77 Ind. A. 60, 183 
NE 31. 

[ad] Where the agreement for 
operating constitutes a mining part- 
nership, a party thereto has no 
miner’s: lien for wages. Bell v. 
Wright, 25 Ariz. 97, 213 P 575. 

48. Ariz—Eaman -y. Bashford, 4 
AIA CLO) «oiler 24: 

Cal.—Jurgenson y. Diller, 114 Cal. 
491, 46 P 610, 55 AmSR 83; Parker 
v. Savage Placer Min. Co., 61 Cal. 348; 

Colo.—Empire Coal Co. v. Rosa, 26 
Colo. A. 230, 142 P 192. 

Ida.—Idaho 


J Gold. #;Min. .Co,. v. 
Winchell, 6 Ida. 729, 59 P 533,. 96 
AmSR 290. 

Pe ek Vin ALLY, .1908) Ll AS 


Kan.—Woodmansee v. W. R. S. Oil, 
Cleo COns Lis Ican eLOot eal one clos 
Meadows v. Bolin Oil Co., 108 Kan. 
228, 194 P 916. 

Okl.—Cleveland v. Hightower, 108 
OKI. 84, 234 P 614. 

Or.—Heisler vy. Hamilton Mam- 
ao Mines, Co., 110 .Or. 408, 223 P 

S. D.—Union Trust Co. v. Branch 
Mint Operating Co., 28 S. D. 549, 134 
NW 65. 

See also Mechanics’ Liens §§ 73- 
138 (where the cases involving such 
Statutes are collected in so far as 
the work consists of building, repair- 

yeis the provisions not being 
peculiar to mines and often those 
¥Felating to mines, being merely a part 


“of the general Mechanics’ Lien Law). 


. [a] Statute making every con- 


.tractor, architect, engineer, subcon- 


tractor, builder, agent, or other per- 
son having charge of the construc- 
tion of any building or improvement 
an agent of the owner, makes any 
one of the persons enumerated, or 
any other person acting for the 
owner, his agent for the purposes of 


the. Mechanics’ Lien Act. Empire 
Coal Co. v. Rosa, 26 Colo. A. 230, 
142 P 192. 

[b] Laborers employed by a2 re- 


ceiver may acquire the lien. 
lor v. Barry, 96 Ill. A. 644. 

{[c] Persons employed by presi- 
dent and manager of mining company 
for definite term cannot be dis- 
charged without cause so as to de- 
feat right to recover under contract. 
Heisler v. Hamilton Mammoth Mines 
Cop, 1108Or.) 403, 223 P 735. 

[d] Services sluicing up the dump 
to extract, ore therefrom is an ordi- 
nary mining operation, and not lien- 
able. Noble v. Gustafson, 204 Fed. 
69, 122 CCA 383. 

fe] A lease of a coal mine to mine 
and sell coal and pay rent in the 
nature of a royalty does not make 
the lessee a “contractor” within the 
Mechanics’ Lien Act, in the absence 
of anything to suggest that the 
lease creates the relation of vendor 
and vendee as between the lessor and 
lessee, or that the lease provides for 
specific buildings or improvements 
within statute, and laborers employed 
by the lessee in mining and in im- 
provements of the mine are not en- 
titled to liens, where the amount for 
improvements cannot be ascertained. 
Empire Coal Co. v. Rosa, 26 Colo. A. 
230, 142;-P 792. 

49. Ariz.—Oceanic Gold Min. Co. 


Tray- 
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agency.°° 


ments.®°? 


vy. Steinfeld, 16 Ariz. 571, 147 P 717, 
Foltz v. Bartlett, 16 Ariz. 417, 146 
P 512; Foltz v. Noon, 16 Ariz. 410, 
146 P 510; Harper v. Independence 
Dev Co; 13) "Ariz. 176,°108) PB 70r; 
Bogan v. Roy, 10 Ariz. 237, 86 P 13; 
Walter C. Hadley: Co. v. Cummings, 
7 Ariz. 258, 64 P 443. 
Cal.—Higgins v. Carlotta Gold 
Min. Co., 148 Cal. 700, 84 P 758, 113 
AmSR 344; Reese v. Bald Mountain 
Cons. Gold Min. Co., 133 Cal. 285, 65 


P 578; Hamilton y. Delhi Min. Co., 
118 Cal...148, 50 P 378; Jurgenson v. 
Diller, 114 Cal. 491, 46 P 610, 55 
AmSR 83. 

Colo.—Maher v. Shull, 11 Colo. A. 
PP yj sa Lali less é 

Ida:—Idaho Gold Min. Co. vy. 
Winchell, 6 Ida. 729, 59 P 5383, 96 
AmSR 290. 

Kan.—Mendenhall we Verdigris 


River Producing Co., 115 Kan. 729, 
224 P 925. 


B: C.—Anderson v. Godsal,.7 B. C. 
404 


04. 

[a] Nature of benefit.—Such ben- 
efit may be direct, aS where the ore 
extracted, or some Share of it, re- 
mains the property of the owner, or 
it may be indirect, as where the ore 
when extracted is the property of the 
person in charge, but is to be sold by 
him, and a part or share of the pro- 
ceeds is to be paid to the owner, or 
for his use or benefit. Higgins v. 
Carlotta Gold Min, Co., 148 Cal. 700, 
84 P 758. 

{b] A provision that lessee shall 
continually prosecute the work of 
exploring, developing, and mining on 
such premises for a share in the 
proceeds of the mine makes the les- 
see a person having charge of the 
mine under the statute. Higgins v. 
Carlotta Gold Min. Co., 148 Cal. 700, 
84 P 758, 113 AmSR 344. 

{c] Holder of an option (1) is not 
an agent of the owner (Oceanic Gold 
Min. Co. v. Steinfeld, 16 Ariz. 571, 
147 P 717; Foltz v. Bartlett, 16 Ariz. 
417%, 146 «<P 512; Foltz ..v.. Noony.16 
Ariz. 410, 146 P 510; Harper v. Inde- 
pendence Dev. Co., 13 Ariz. 176, 108 
P 701), (2) although he is permitted 
to enter and develop the property 
(Foltz v. Noon, supra; Anderson v. 
Godsal, 7 B. C. 404. Compare Mc- 
Clung v. Paradise Gold Min. Co., 164 
Cal. 517, 129 P 774 [holding that an 
option to purchase mining stock 
which authorized the purchaser to go 
up on the corporation’s claims, pre- 
pare the flume, etc., was notice to 
the corporate officers that such pur- 
chaser intended to do the work 


stated in the contract, and affecting. 


the right of laborers working under 
him to a lien]). (8) Where the min- 
ing company held a lease of certain 
mining machinery and implements 
belonging to another company, at a 
fixed rental, with option to purchase, 
with a provision that title should 
remain in the lessor until the pur- 
chase money was paid, such portion 
of the machinery and implements as 
were not used in the working or de- 
veloping of the mine, nor in any 
manner affixed thereto, are not part 
of the realty, nor subject to the liens 
of laborers upon the mine. Hamilton 
v. Delhi Min. Co., 118 Cal. 148, 50 P 
378. 
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liable is not entitled to a lien on the theory of 
And a laborer who knows that his em- 
ployer is not acting as agent of the mine owner is 
not entitled to a lien on the mine.°? 
ute giving a lien for labor performed in drilling an 
oil or gas well under a contract with those who had 
contracted with the owner, the fact that the owner 
of the lease retained title to the implements used 
will not defeat the right to a lien on such imple- 
A statute which provides that a subcon- 
tractor®? or a laborer, under contract with the 
original contractor, shall have a lien in the same 


Under a stat- 


{d] A watchman cannot be the 
owner’s constructive agent for the 
purpose of a lien. Williams v. Haw- 
ley, 144 Cal. 97, 77 P 762. 

{e] Where the owner of a mine 
contracts for the sale thereof (1) 
and the contract provides that the 
deed shall remain in escrow preced- 
ing the payment of: the purchase 
price, and the purchaser assigns the 
contract and the assignee employs 
third persons to work on the prop- 
erty, with the knowledge of the 
owner, such third pefsons acquire 
a lien against the interest of the as- 
signee, but not against the interests 
of the owner. Bogan vy. Roy, 10 
Ariz. 237, 86 P 13. To same effect 
Walter C. Hadley Co. v. Cummings, 
7 Ariz. 258, 64 P 448. (2) A contract 
by which the owner of a mining 
claim agrees to sell a half interest 
in consideration of the expenditure 
of a prescribed sum in developing 
the claim is not within mechanic’s 
lien providing, in case of contract 
for work between the reputed owner 
and a contractor, that the contract 
Shall operate as a lien. Maher v. 
Shull, i Colo: 3A. 322.52) -2 td. Gs) 
Where, after vendee’s breach of a 
contract for the sale of material and 
equipment and an oil and gas lease, 
vendor urged that the work of drill- 
ing the wells as stipulated in the 
contract go on, and suggested to 
vendee a driller to employ, and ad- 
vanced money for the work and oth- 
erwise busied himself to see that 
the provisions of the contract and 
lease pertaining to the development 
of his land were carried out, upon 
which the vendee acted, a finding was 
warranted that the vendee became 
the agent of the vendor for the 
purpose of employing the drillers 
who are therefore entitled to a lien. 
Mendenhall v. Verdigris River Pro- 
ducing Co, 1b Kan.729,) 2245 Pv925. 
(4) But where the owners of a mine 
contracted to sell it on time, and au- 
thorized the purchasers “to enter 
into immediate possession,” and “pro- 
ceed to work and develop the same in 
such manner as may be deemed most 
expedient or advisable,’ and one 
fourth of the gross product of the 
mine was to be paid on the purchase 
price, it was held that the owners 
had sufficient notice of improvements 
put on the mine by the purchasers to 
entitle those who performed the 
labor to a mechanic’s lien. Hines v. 
Miller, 122 Cal. 517, 55 P 401. 

{f] Where one unlawfully ousts 
the Owner from mining claims, and 
in working them creates debts, such 
debts are not legal claims for liens 
against the mining claims. Idaho 
Gold Min. Co. v. Winchell, 6 Ida. 729, 
59 P 533, 96 AmSR 290. 

Leased property see infra § 851. 

50. Street v. Hazzard, 27 Cal. A. 
2635) 149) Peei7io: 

51. Reese v. Bald Mountain Cons. - 
Gold Min. Co.,'133. Cal. 285, 65 BP) 578s 
Jurgenson vy. Diller, 114 Cal. 491, 46 
P 610, 55:AmSR 83 

52. Skinner v. Quadrangle Oil Co., 
112 Kan. 742, 212 P 684. 

53. Brenner Oil Co. v. Dickason- 
Goodman Lumber Co., 108 Okl. 257, 
236 P 44; Christy v. Union Oil, etc.,° 
Co., 28 Okl. 324, 114 P 740. 


For later cases, developxnents and changes in the law see cumulative Annotations, same title, page and note number, 
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manner and to the same extent as the original con- 
tractor, does not give such a lien where no primary 
liability exists from a leaseholder to the original 
contractor.64 Where a cotenant in an oil lease fur- 
nishes labor and materials under a contract by the 
terms of which the other cotenant is to pay his 
pro rata share of the cost, he is not entitled to a 
len upon the undivided interest of such cotenant.°° 

[§ 849] (b) Notice by Owner after Knowledge 
of Work. ‘To avail himself of permissory statutes 
to that effect,5* where the work is being done with 
the knowledge of the owner, he must post a suffi- 
cient notice as prescribed in order to exempt the 
property from a lien.*7 A contract for the sale 
of mining claims, which provides that the purchaser 
shall keep posted on the premises notices signed by 
the vendor to the effect that he will not be liable for 
labor and materials or machinery furnished for the 
premises, makes the purchaser the agent of the 
vendor in keeping such a notice posted, and the 
vendor may not as against laborers or materialmen 
avail himself of the failure of the purchaser so 
to do.®® Since the purpose of sucha statute is to 


require the owner to give notice that his interest, 


is not to be subject to a lien for labor performed or 
material furnished on improvements which the pos- 
sessor, under the terms of agreement for possession, 
is without authority to’ make, where a mine is in 
possession of the assignee of a lessee and none of 
the work performed by the assignee’s employees 
is unauthorized by the lease but is contemplated 
as a part of the operation of the mine, the owner 
is not required to give such notice in order to pro- 
tect. his property in the mine from lien.5® Where 
a mine and the machinery and tools thereon and 
used in working the same are under one ownership, 
but are being operated and used by a lessee, notices 
posted on the mine by the owner, referring to the 


54. Cameron Refining Co. vy. Jer- 
man, 110 OkKl. 272, 238 P 437. 


55. Uncle Sam Oil Co. v, Richards, | statute. 
607 OK. 6357158 P1187: : 491, 46 P 610, 
5G. See statutory provisions. [b] 
57. U. S.—Cascaden v. Wimbish, 
161 Fed. 241, 88 CCA 277, facts. 
Alaska.—Labay v. Northern Min.,| Co., 5 Alaska 134. 


ete., Co., 5 Alaska 134; Wimbish v. Pike v. 
Cascaden, 3 Alaska 147. 
Nev.—Richmond Mach, Co. v. Ben- 


nett, 229 P 1098; Rosina v. Trow-|145 P 696. 
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the owner’s failure to post a notice 
of nonliability, provided for by that 
Jurgenson y. Diller, 114 Cal. 
55 AmSR 83. 

Knowledge by owner of work] of 
and labor done may be implied 
Labay v. Northern Min.,: etc., 


Empfield, 21 Colo. A. 
12 0eeP - 1054. 
Grimm y. Yates, 58 Colo. 268, 
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recorded lease, and stating that the owner would 
not be responsible for any work done on the claims 
or in aid of mining operations thereon, is sufficient 
to protect both the mine and all machinery and 
equipment thereon from liens for work done there- 
after by employees of the lessee, although the stat- 
ute also provides for a lien on a mill or machine 
for work done about the same, unless a similar 
notice is posted ‘fon such mill or machine.’’6° 

Written notice. Where the statute requires a 
written notice,®! no other notice will do and verbal 
notice is insufficient.6? A notice written in lead pen- 
cil is as good as any other notice.®* 

Posting notice. Notice must be so posted as to 
insure under ordinary conditions that it will remain 
a reasonable length of time,** and a notice posted 
in such a way that the owner knew that it must 
necessarily be destroyed in mining operations and 
which was so destroyed is not binding upon claim- 
ants to the lien.6® Where the statute requires that 
the posting shall be in a ‘‘conspicuous’’ place, the 
place of posting must be reasonably calculated to 
impart the information;** but if notices of non- 
liability for the debts of a lessee are actually posted 
in the first place, in good-faith compliance with 
the statute and within its terms, it is not necessary 
to show that they are continuously maintained. 

Recording notice. Failure of an owner to file for 
record, as required by statute, a notice disclaiming 
liability to men working on the property will not 
affect a workman who has actual knowledge of the 
facts through notice posted on the claim.*® 

[§ 850] c. Property and Interests Subject to Lien 
—(1) In General. The lien is confined to the prop- 
erty designated in the statute.°® A statute giving 
a lien on a ‘‘mining claim’’’® applies to all mining 
claims whether patented or unpatented.“4 A mine 
is an improvement,’ and a mine or pit sunk within 
Crowley v. Adams, supra. 

[b] Ore extracted.—A lien given 
on the mine itself does not extend 
to any fund arising from the sale 
ore extracted from the mine. 
Nordstrom vy. Sivertsen-Johnsen Min., 
etc., Co., 5 Alaska 210; Law v. Mum- 
ford, 24 B.-@) 233% 

{[c]_ Property of subcontractor.— 
(1) Where a statute gives a laborer 


a lien for labor performed for a con- 
tractor or his subcontractor, but it 


from 


bridge, 20 Nev. 105, 17 P 751; Gould 
v. Wise, 18 Nev. 253, 3 P 30. 


N. M.—Post v. Fleming, 10 N. M. 
476, 62 P 1087. 
’ Or.—Bishop v. Henry, 84 Or. 389, 


165 P 237; Loud v. Gold Ray Realty 
CORA NOr keto byt WAZ 785: 
” B. C.—Anderson y. Godsal, 7 B. C. 
04. 
[a] California statute confined to 
improvements.—(1) Code Civ. Proc. 
§ 1192 has no application to min- 
ing work which consists of removing 
ore, solely by the “subtractive proc- 
ess.” That ‘section by—its express 
terms applies only to “every building 
or other improvement,” constructed 
upon any lands, and hence does not 
include or apply to ‘‘mining’’ work, 
which does not constitute for any 
purpose an improvement to the land. 
Higgins v. Carlotta Gold Min. Co., 148 
Cal. 700, 84 .P 758; Reese v. Bald 
Mountain Cons. Gold Min. Co., 133 
Cal. 285, 65 P 578; Hamilton v. Delhi 
MingCoy, ALS n@alna4s850' Pi 378m (2) 
Work consisting of “drifting in a 
tunnel” is not the construction, alter- 
ation, or repair of any building, or 
improvement on or in a mine, within 
the meaning of the statute, and a la- 
borer doing such work, at the in- 
stance of a person not the owner, 
is not entitled to a lien therefor, upon 


[40°C, J.—74] 


60, Alaska Homestake Min. Co. v. 
Krampitz, 276 Fed. 82. 

61. See statutory provisions. 

62. Rosina v. Trowbridge, 20 Nev. 
HOS LTE Tale 

63. Phillips v. Snowden Placer Co., 
40 Nev. 66, 160 P 786. 

64. Phillips v. Snowden Placer Co., 
supra. 

65. Phillips v. Snowden Placer Co., 


66. Didier v. Webster Mines Corp., 
(Nev.) 234 P 520. 


67. Turner vy. Enstrom, 5 Alaska 
18. 
68. Street v. Hazzard, 27 Cal. A. 


263.2 149) 770: 

69. See cases infra this section. 

fal Oil produced.—(i) A statute 
providing for a lien on a lease for 
oil and gas purposes and upon the oil 
and gas well, for which materials 
are furnished, does not give a lien 
on the oil produced. Black v. Giarth, 
88 Kan. 338, 128 P 183; Crowley v. 
Adams, (Tex. Civ. A.) 262 SW 883. 
(2) Oil is not a part of the well 
through which it flows. Black v. 
Giarth, supra. (3) Money which the 
lessee owed to the lessor for oil pro- 
duced from the wells it purchased 
from the lessor is not subject to 
the lien as the statute does not give 
a lien upon proceeds of sales of oil. 


is expressly provided that the lien 
is created in the same manner and 
to the same extent as the one given 
to the original contractor, he is not 
entitled to a lien against the property 
owned by such contractor. Elliott 
v. Big Jack Petroleum Co., (Tex. Civ. 
A.) 255 SW 1018. (2) Statute applies 
only to property owned by the one 
who employs the contractor. Elliott 
v. Big Jack Petroleum Co., supra. 

70. See statutory provisions. 

[a] “Mine” or “deposit yielding 
metals or minerals of any kind,” used 
in a statute giving laborers or mate- 
rialmen a lien for the working or 
development of any mine, lode, min- 
ing claim, or deposit yielding metals 
or minerals of any kind, includes a 
coal mine, although the term ‘“min- 
ing claim’ as used therein may not 
do so. Escott v. Crescent Coal, etce., 
Cou 56) Or, 1119.0, 1060 P 452. 

[b] Oil well.—The statute giving 
persons who perform labor in any 
“mining claim” a lien is the only 
statute on mechanics’ liens applicable 
to an oil well. McCreary v. Toronto 
aro: Oil, Cos, V3 St- Cale As Leas: 


8 

71. Bewick v. Muir, 83 Cal. 368, 23 
P 389. 

{a] Spanish or Mexican grants.— 


The term “mining claim” has always 
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a mining claim is a strueture under a mechanics’ 
lien law giving a lien on such structure or improve- 
ment and the land on which it is situated,’? and 
the len for labor performed on a mining claim, un- 
der such a statute, extends to the whole claim,’* 


or to the property of the employer 


been applied to a portion of mineral 
lands to which the right of exclusive 
possession and enjoyment by private 
persons has been asserted by actual 
occupation, or by compliance with 
locait mining laws, rules, usages, or 
customs. Land, the title to which 
is held under a Spanish or Mexican 
grant, although mineral in charac- 
ter, is not a mining claim, and the 
statute creating liens in favor of 
mechanics and laborers has no appli- 
eation to such land, Williams v. 
Santa Clara Min. Assoc., 66 Cal. 1938, 
SY Pis5: 

Agricultural patent.—A stat- 


sb 
ute giving a lien on mining claims 
for labor performed thereon does 


not authorize a lien for labor in 
working a mine on lands held under 
an agricultural. patent from the 
United States, as such land is not a 
“mining claim’ within the meaning 
of the statute. Morse v. De Ardo, 
107) Cal,7622,.:40..P..1018. 

72. U. S.—Central Trust Co. v. 
Sheffield, etc., Coal, etc., Co., 42 Fed. 
106, 9 LRA 67 [aff 151 U. S. 285, 14 
SCt 243 38 le ed. 164]; 

Cal.—Silvester v. Coe Quartz Mine 
Co., 80 Cak 510, 22 P 217; Helm v. 
Chapman, 66 ‘Cal.’ 291, 5) P3625; 
Berentz v. Kern King Oil, etc., Co., 7 
Cal. Unrep. Cas. 214, 84 P 45. 

Kan.—Bassett v. Carpenter, 114 
Kan. 828, 220 P 1028. 

Oh.—Devine v. Taylor, 12 Oh. Cir. 
Ct; 723, 4 Oh. Cir, Dec, 248. 

Okl;—Peaceable ‘Creek Coal Co. v. 
Jackson, 26 Okl. 1, 108 P 409, AnnCas 
1912B 1. 

W. Va.—Kanawha Oil, etc., Co. v. 
Wenner, 71 W. Va. 477, 76 SH 893, 
43 LRANS 559. . 

[a] Coal mine is an improvement. 
—Peaceable Creek Coal Co. v. Jack- 
son, 26 Okl. 1, 108 P 409, AnnCas 
igs) Als a 

{b| An oil well drilled on a lease- 
hold estate is a “structure” on land, 
within the meaning of Mechanics’ 
Lien Law, and a laborer who per- 
forms services in drilling or casing 
such well may acquire a lien on the 
well and the leasehold estate. Ka- 
nawha Oil, etc., Co. v. Wenner, 71 
W. Va. 477, 76 SE 8938, 43 LRANS 559. 

{c] Particular statute not includ- 
ing oil wells.—-Under Code Civ. Proc. 
§ 11838, amended by Acts (1899) c¢ 35 
providing for a lien on the whole of 
a mining claim for labor performed 
and material furnished to be used 
in the construction of any building, 


etc., well, ete., and for labor per- 
formed in any mining claim or 
claims, ete., and declaring that the 


mine on which any building, improve- 
ment, well, or structure is con- 
structed together with a convenient 
space about the same, or so much as 
may be required for the convenient 
use and occupation thereof, is also 
subject to the lien, the mining claims 
referred to are held to be mines of 
ore, exclusive of oil wells, and hence 
a claimant for a lien for drilling an 
oil well is not entitled to foreclose 
the lien except as against such land 
as is necessary for the convenient 
use. and occupation of the _ well. 
Berentz v. Kern King Oil, etce., Co., 7 
Cal. Unrep. Cas. 214, 84 P 45. 

73. U. S.—Central Trust Co. v. 
Sheffield, etc., Coal, etc., Co., 42 Fed. 
106, 9 LRA 67 [aff 151 U. S. 285, 14 
SCt. 348, 38 L. ed. 164]. 

Alaska,—McConnell y. Empire Tin 
Min. Co., 5 Alaska 506. 

*’ Cal. — Williams vy. Mountaineer 
Gold Min. Co., 102 Cal. 134, 34 P°702; 
36 P 388; Silvester v. Coe Quartz 
Mine Co., 80 Cal: 510, 22 P 217; Helin 
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construction or 
used in the con-: 


v. Chapman, 66 Cal. 291, 5 P 352. 
Colo.—Keystone Min. Co. v. Gal- 
lagher, 5 Colo. 23, 
Mont.—MclIntyre v. MacGinnis, 41 
Mont. 87, 108 P 353, 137 AmSR 701. 
Or.—Williams v. Toledo Coal Co., 
25 Or. 426, 36 P 159, 42 AmSR 799. 
{a] Thus, where the statute pro- 
vides for a lien for labor performed 
in or about a mine or mining claim, 
such a claim will be subject to a lien 
for labor performed in a mill which 
constituted with the mining claim 
one and the same plant, under the 
supervision and common ownership 
of a single operator, McConnell v. 
Empire tin Min. Co., 5 Alaska 506. . 
Designation and description of 
property see infra § 861. 
74. Alaska.—McConnell v. Empire 
Tin Min. Co., 5. Alaska 506. 
Colo.—Keystone Min. Co. v. Gal- 
lagher, 5 Colo. 40 


Iowa.—Mitchell  v. 
Iowa 10, 81 NW 193, 

Kan.—Ball v. Red Square Oil, etc., 
Co., 113 Kan. 763, 216 P 422. 

Nev.—Holtzman y. Bennett, 229 
P1095: 

-Oh.—Devine v. Taylor, 12 Oh. Cir. 
Ct! 7235.4 Ohe Cir!) Dec, 248, 

Or.—Washburn vy. Inter-Mountain 
Min. Co., 56 Or. 578, 109 P 382,, Ann 
Cas1912C 357. 

Tex.—Moore v. Carey Bros. Oil Co., 
(Civ. A.) 246 SW 10838. 

Utah.—Park City Meat Co. v. Com- 
stock Silver King Min. Co., 36 Utah 
145,°103 P 254. 

[a] Property.sold under a condi- 
tional sale contract, permanently 
affixed, as was intended, to the free- 
hold, becomes subject tothe lien, 
although the conditional agreement 
is not recorded. Washburn v. Inter- 
Mountain Min. Co., 56 Or. 578, 109 P 
382, AnnCasi912C 357. 

{[b] Allowance may be made for 
future development in determining 
the extent of land subject to the 
lien as required for the convenient 
use and operation of the property. 


Burwell, 


Holtzman vy. Bennett, (Nev.) 229 P 
1095. 
75. Keystone Min. Co. v. Gal- 


lagher, 5 Colo. 23. 

{a] A house built for the use of 
@ mine, and being part of the mining 
property, may be sold with the mine 
for the purpose of enforcing a lien 
under the statute in favor of the 
builder of the house. Keystone Min. 
Co. v. Gallagher, 5 Colo. 23. 

76. Alaska.—McConnell y. Empire 
Tin Min. Co., 5 Alaska 506. 

Kan.—Ball v. Red Square Oil, etc., 
Co., 118 Kan, 763, 216 P 422. 

Oh.—Devine v. Taylor, 12 Oh. Cir. 
Ct. 728, 4 Oh. Cir. Dee. 248. 

Or.—Wasbburn v. Inter-Mountain 
Min, Co:, 56 Or. 578; 109 P 382, Ann 
Cas1912C 357. 

Tex.—Moore vy. Carey Bros. Oil Co,, 
(Civ. A.) 246 SW 1083. 

Utah.—Park City Meat Co. v. Com- 
stock Silver King Min. Co., 36 Utah 
145, 103 .P 254, 

[a] The word “appurtenances” 
means attached to or belonging to 
another thing as principal and pass- 
ing as an incident to such principal. 
Williams v. Magouirk, (Tex. Civ. A.) 
235 SW. 640. 

{b] Easement and improvements 
thereon.— Where there was conveyed 
to a company owning claims the per- 
petual right to use adjoining tracts 
for a shaft and dumping grounds, 
and thereon it sunk a shaft and made 
necessary improvements therefor, 
and through it worked the claims 
as one mine, the right of the com- 
pany therein was an easement, and 
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struction or operation of the mine, including both 
the realty and personal property,’* and may include 
houses’®> and other appurtenances,’® but not prop- 
erty that is not appurtenant to, or used in the 


operation of, the mine.*7 Under 


statutes providing for a lien on appurtenances to 


the improvements placed thereon, 
together with the tracts, constituted 
an appurtenance to the mine and 
claims and subject to the lien. Park 
City Meat Co. v. Comstock Silver 
ene Min, Co., 36 Utah 145, 103 P 

{c] Oil or gas well not drilled.— 
A derrick, engine, pumps, rotary, cas- 
ing, drill joint, Swivel, crown block, 
traveling block, line shaft, and drill 
are not appurtenances to an oil or 
gas well intended to be, but not, 
drilled, or a leasehold which has 
ceased to exist, or a leasehold in- 
terest which, if it did exist at time 
suit was filed, was not sought to be 
subjected to the lien. Williams v. 
Magouirk, (Tex. Civ. A.) 235 SW 640. 

{d] Oil well casing; derrick.—(1) 
Under a statute giving a lien upon a 
gas or oil well and upon the material 
and machinery furnished in the con- 
structing, altering or repairing, dig- 
ging or drilling, etc., of such well and 
upon the interest of the owner upon 
the lot of land upon which the same 
may stand, it is held that the casing 
of such a well is a part thereof but 
that a derrick used in the construc- 
tion of a well is not a part thereof 
so as to be subject to a lien wnich 
attaches to the well for labor thereon, 
but that one furnishing labor and 
material for the derrick itself for 
the operation of a well obtains a lien 
upon the derrick as well as upon the 
well. Devine v. Taylor, 12 Oh, Cir. 
Ctiot23; 4 Ohl> Cir, UDec: 248i SC) 
Oil well casing is personalty for cou- 
version otf which the purchaser of 
the leasehold at a sale under a deed 
of trust is liable to the original sell- 
ers having a materialman’s lien 
thereon. Moore v. Carey Bros. Oil 
Co., (Tex. Civ. A.) 246 SW 1083. 

[e] A pipe line, constructed and 
used solely tor the marketing of the 
product of a particular oii and gas 
ease, although exiending beyond the 
boundaries thereof, is within the op- 
eration of the statute giving a labor 
or material lien upon the whole of 
such leasehold, the buildings and 
appurtenances, and upon the oil and 
gas well for which they were fur- 
nished, and upon all other oil wells, 
fixtures, and appliances used in the 
operating for oil and gas purposes on 
the leasehold for: which such mate- 
rial and supplies were furnished and 
labor performed. Ball v. Red Square 
Oi, ‘ete; Co. 113" Kan<763) 216; sen 

{f{] Where labor of miner con- 
tributes to producing dump, a lien 
extends to the whole dump, although 
it is not accumulated while labor is 
being performed. Donaldson vy. Hen- 
ning, 4 Alaska 642. . 

77. Nordstrom vy. Sivertsen-John- 
Ben, Min.,.. etc.) ).Co., 40. Alaskay 2108 
Hamilton v. Delhi Min. Co., 118 Cal. 
148, 50 P 3878; Devine v. Taylor, 12 
Oh, JCir. Ctl: (28,4) Ohi Cin mbeca24:8s 
McClellan v. Haley, (Tex. Civ. A.) 
237 SW 627. ; 

[a] Machinery not part of mine.— 
(1) Machinery furnished for a mine, 
but not erected or used in“its devel- 
opment, and merely dumped on the 
ground, is not subject to lien for 
work in the development of the mine, 
Hamilton v. Delhi Min. Co., 118 Cal. 
148, 50 P 878. (2) And a lien does 
not attach to leased machinery used 
in the mine. Jordan v. Myres, 126 
Gal.) .565),:58)'P 1061, 

{b] Drilling machinery and cas- 
ings are not subject to a lien under 
the statute providing for liens: in 
favor of contracting laborers on land 
or leasehold interest therein or oil 
pipe line or gas pipe line, including 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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an oil or gas well, buildings, pipe lines, leasehold 
interest, and land used in operating for oil, gas, 
or other minerals, for labor performed under proper 
contract, the question of what constitutes appurte- 
nances is to be determined by the circumstances 


of the particular case.78 


Several mining claims operated together by the 
same owner as one mine may for the purpose of 
the Lien Law be regarded as a single claim, and 
the lien will extend to all of them,’® but this is 
not so where the plants are wholly distinet and 


separate.®° 


Where minerals not found. While a statute con- 
ferring a lien on mining claims for work and ma- 
terial applies to claims in which materials have not, 
as well as those in which minerals have, been 
found,®*! it is held that the digging of a dry hole 


the right of way for the same or 
lease for oil and gas purposes, the 
buildings and appurtenances, and on 
the materials and supplies so fur- 
nished, and on such oil well, gas well, 
water wells, oil or gas pipe line, mine 
or quarry, for which they are fur- 


- nhished. McClellan v. Haley, (Tex. 
Civ.2A.) 287 SW 627. 
[c] Dredge used in extracting 


gold is merely an article of machin- 
ery and is in no sense a part or 
parcel of the mine or mining ground. 
Nordstrom v. Sivertsen-Johnsen Min., 
ete, Co. 5) Alaska 210. 

{d] Oil well casing sold before 
the performance of labor for which 
lien is claimed was not subject to 
a lien therefor filed against the seller, 
even though he retained possession 
and was given a permissive right to 
use it while digging the well, and an 
option to repurchase in the event 


that oil was developed. Duty v. 
Texas-Cushing Oil, ete, Co., (Tex. 
Civ. A.) 242 SW 495. 


78. Ball v. Red Square Oil, etc., 
@o. 1138) Kane4763,. 216° 422s: “Me= 
Clellan wv. Haley, (Tex. Civ. A.) 237 
SW 627; Williams v. Magouirk, (Tex. 
Civ. A.) 235 .SW 640; and cases 
passim this section, 

72. U.S.—Salt Lake Hardware Co. 
AE Doma eps Min., ete:, Co., 137 Fed. 


Cal.—Hamilton v. Delhi Min. Co., 
118 Cal. 148, 50 P 378; Malone v. Big 
Flat Gravel Min. Co., 76 Cal. 578, 18 
Ph M72 

Colo.—Colorado Gold Dredging Co. 


v. Stearns-Roger Mfg. Co., 60 Colo. 
AA? eh 3) PNKG65. 
Ida.—Phillips v. Salmon River 


Min., etc., Co., 9 Ida. 149, 72 P 886. 

Or.—Washburn vy. Inter-Mountain 
Min, Co., 56 Or. 578, 109 P 382, Ann 
Cas1912C 357. 

[a] Property embraced by statute. 
—Under a statute providing that, 
when two or more mines are claimed 
by the same person or persons and 
worked through a common shaft or 
tunnel or at one mill, or other reduc- 
tion works, then all the mines, and 
all roads, tramways, trails, flumes, 
ditches, or pipe lines, buildings, 
structures, or superstructures used 
or owned in connection therewith 
shall be deemed one mine, the words 
“roads, tramways, trails, flumes, 
ditches or pipe lines,’ include such 
appurtenances when not. situated 
upon the mine. Washburn vy. Inter- 
Mountain Min. Co., 56 Or. 578, 109 P 
382, AnnCasl1912C 357. 

80.. Salt Lake Hardware Co. v. 
Chainman Min., etc., Co., 137 Fed. 632. 

{a] Thus, under a statute which 
gives a lien on a mine for labor or 
materials used in the construction of 
any building or superstructure there- 
on, and on a mill, manufactory, or 
hoisting works for machinery or 
labor furnished in its construction, 
and provides that the lien shall ex- 
tend to “the land occupied by any 
building or other superstructure... 
together with a convenient space 
about the same, or so much as may 
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tion, structure, 


General lien. 
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as contracted for cannot be regarded as an erec- 


or an improvement of the land, 


within the meaning of a lien statute, since nothing 
was intended to be added or left on the land, if 
oil or gas was not found.*? 


Mining laborers®* as well as other 


laborers’ may, under some statutes,®> have a gen- 
eral preference or lien against the entire property 
of the employer, even though they may not have a 
special statutory lien on any particular property 
of the nature already discussed. 


[§ 851] (2) Leased Property.°% The effect of 


nected with the 


be required for the convenient use 
and occupation thereof,’ it is held 
that a contractor who furnished and 
installed the machinery and appli- 
ances for a mill at a mine is not en- 
titled to a lien therefor on an elec- 
tric power plant situated some miles 
from the mine on land not connectea 
therewith, although power is supplied 
by such plant for the operation of 
the mill. Salt Lake Hardware Co. v. 
Chainman Min,., ete. Co., 137 Fed. 


32. 
Williams v. Toledo Coal Co., 
426, 36 P 159, 42 AmSR 


Bassett v. Carpenter, 114 Kan. 
828, 220 P 1028. 

83. Brambiet v. Lumsden, 80 Ga. 
707, 6 SE 470 (Civ. Code § 2793); 
Reed’s. App., 18 Pa. .235; Beatty’s 
App., 3 Grant (Pa.) 213 (both con- 
struing the act of April, 1849). | 

{a] Personal estate.—The prefer- 
ential lien given by the statute of 
1849 to miners employed in mining 
coal in certain counties was not re- 
stricted to the personal property of 
their employers at the mines, but ex- 
tended to their personal estate gen- 
erally. Reed’s App., 18 Pa. 235. 

{[b] Interest of individual partner. 
—When a mining firm is the debtor, 
a judicial sale of the separate inter- 
est of one partner does not entitle the 
miners to preferred payment out of 
the money so made, under the act 
last above mentioned, but their 
claims are liens against the partner- 
ship property, the sale being only 
of the partner’s interest which is 
still subject to the Jiens. Beatty’s 
App., 8 Grant, (Pa.).-213. 

84. See Master and Servant § 300. 

85. See statutory provisions. 

85144. Mining leases in general 
see supra §§ 582-756. 

86. See statutory provisions. 

87. U. S.—Spalding y. Martin, 241 
Fed. 372, 154 CCA 252; United Mines 
Co. v. Hatcher, 79 Fed. 517, 25 CCA 
46. 

aire otis v. Marsh, 3 Alaska 
140. 

Ariz.—Griffin v. Hurley, 7 Ariz. 399, 
65 P 147; Gates v. Fredericks, 5 Ariz. 
340, D2. 1148: 

Ark.—Thompson y. 164 
Ark. 469, 262 SW 20. 

Colo.—Grimm v. Yates, 58 Colo. 
268, 145 P 696; Williams v. Eldora- 
Enterprise Gold Min. Co., 88 P 780; 
Antlers Park Regent Min. Co. v. Cun- 
ningham, 29 Colo. 284,68 P 226; 
Wilkins v. Abell, 26 Colo. 462, 58 P 
612; Empire Coal Co. v. Rosa, 26 Colo. 
A. 280, 142 P 192; Milwaukee Gold 
Min. Co. v. Tompkins-Cristy Hard- 
ware Co., 26 Colo, A. 155, 141 P 527; 
Morrell Hardware Co. v. Princess 
Gold Min. Co., 16 Colo. A. 54, 68 P 
807; Little Valeria Min., etc., Co. v. 
Ingersoll, 14 Colo. A. 240, 59 P 970; 
Schweizer v. Mansfield, 14 Colo. A. 
236, 59 P 843, 

Ida.—Idaho. Gold Min... Co,: v. 
Winchell, 6 Ida. 729, 59 P 533,-96 
AmSR 290. 

Ind,—Hopkins v. Hudson, 107 Ind. 


Hickman, 


statutes generally®* is not to subject the owner’s in- 
terest in a mine to a lien for work done or materials 
furnished at the instance of the lessee, unless the 
owner is either directly or indirectly by agency con- 


work,*? although under some stat- 


191, 8 NE 91; Gardner v. Sullivan 
Mfg. Co., 77 Ind. A. 60, 133 NE 31. 

Iowa.—Caster v. McClellan, 132 
Iowa 502, 109 NW 1020. 

Minn.—Olson v. Oneida Mines Co., 
153 Minn. 80, 189 NW 455. 

Mont.—Block vy. Murray, 12 Mont. 
545, 31 P 550; Pelton v. Minah Cons, 
Min. Co., 11 Mont. 281, 28 P 310. 

Nev.—Didier v. Webster Mines 
Corp., 234 P 520. : 

Or.—Slover v. Bailey, 49 Or. 426, 
90 P 665; Lewis v. Beeman, 46 Or. 
311, 80 P 417; Stinson v. Hardy, 27 
Or. 5847) 41" Ae: 

Ss. D.—Union Trust Co. v. Branch 
Mint Operating Co., 28 S. D. 549, 134 
NW 65. f 

Tex.—Burk Burnett-Mann Oil Co. 
v. Robertson, (Civ. A.) 240 SW 
1046. 

Alta.—Wester v. Jago, 11 Alta. L. 
52,338 DomLR 617, (1917) La West 
Wkly 1338. 

{a] Identity of lessor and lessee. 
—Where a mining corporation exe- 
cuted a lease of its property for five 
years, by which the lessee cove- 
nanted to organize a “leasing ' com- 
pany,” to which the lease was to be 
assigned, stipulating that the stock 
of the new corporation was first to 
be offered to the stockholders of the 
lessor, the new corporation thus or- 
ganized was not identical with the 
old, although the greater part of the 
stock was subscribed for by the 
stockholders of the old corporation, 
and the statutory liens of persons 
who have furnished supplies to the 
new corporation while operating the 
mines under the lease do not attach 
to the title of the lessor as owner of 
the mine. United Mines. Co. v. 
Hatcher, 79 Fed. 517, 25 CCA 46. 

[b] “Or” between the words 
“owning” and “operating” under 
statute providing that every laborer 
or miner who shall perform labor in 
opening, developing, or operating any 
coal mine shall have a lien on ali 
property ‘‘of the person, firm or cor- 
poration owning or operating such 
mine,’ cannot be construed to mean 
“and,” and hence the statute does 
not give a lien on mining property 
of an owner in favor of the employ- 
ees of an operating lessee. Caster 
Vv. a aaa 132 Iowa 502, 109 NW 
1020. 

{[c] Equitable interest.—One who 
furnishes materials and labor in the 
construction of a drilling rig or der- 
rick on the premises to a party who 
is given possession of such premises 
by virtue of an executory contract 
to have an interest assigned to him 
in the oil and gas lease covering 
them from the lessee thereof has a 
lien on the equitable interest of the 
assignee in such contract, together 
with the drilling rig in the construc- 
tion of which the material and labor 
were used, under the statute. Muller 
v. Campbell, 97 Okl. 91, 222 P 980. 

[ad] Contract with lessee.—No lien 
can be enforced against any interest 
in the property in the absence of any 
evidence that the party who em- 


1172 [40 C.J] 


utes®’ the owner’s interest may be liable to the ex- 
tent of the value of improvements, when the value 
of the landowner’s property has been enhanced.*® 
In general, the lien is extended, at most, to the in- 
terest of the lessee,® or, as under some provisions 
relating to liens for building and improvements or 
ordinary mechanics’ liens,®' only to the improve- 


ployed the lien claimant was ever 
authorized or directed by the lessee 
to dig the well. Littler v. Friend, 167 
Ind. 36, 78 NE 238. See also supra 


Oil drilling contractor. — 
Where a company owning an oil lease 
contracts with another company to 
drill and operate a well for a share 
of the oil, the latter is a sublessee 
or an independent contractor, and for 
a debt due for work done for, and 
material furnished to, the latter the 
former would not be personally lia- 


ble. Burk Burnett-Mann Oil Co. v. 
Saas (Tex. Civ. A.) 240 SW 
1046. 

{f] Provision in lease for im- 


provements. — Parties furnishing 
equipment and repairs have no lien 
on owner’s interest because of pro- 
vision in lease for improvements by 
_lessee, where under such provision, 
such improvement was to be made 
within designated time, and where 
equipment and repairs for which lien 
is claimed were furnished at expira- 
tion of such designated time. Gard- 
nerisvs Sullivan’ Mie. Coy 77 Ind: A: 
60, 183 NE 31. 

{g] Recording the lease (1) is 
sometimes made necessary, but when 
recorded no lien can be enforced 
against the mining property for labor 
performed for the lessee thereafter. 
Spalding v. Martin, 241 Fed. 372, 154 
CCA 252; Lewis v. Beeman, 46 Or. 
311, 80 P 417. (2) In the absence 
of a statute defining “mining rec- 
ords” or prescribing that such _ in- 
struments should be recorded in any 
particular book, the record of a min- 
ing lease in a book kept by the coun- 
ty clerk for the recording of leases 
and instruments affecting the title 
to mining claims, designated “mining 
conveyances,” constituted a sufficient 
compliance with such’ a_ statute. 
aren v. Bailey, 49 Or. 426, 90 P 

{h] Lessee is not an agent of the 
owner (1) under statutory provisions 
making a person in possession and 
operating the mine the agent of the 
owner for the purposes of the lien, 
under express provisions contained in 
several of such _ statutes. United 
Mines Co. v. Hatcher, 79 Fed. 517, 25 
CCA 46; Morris v. Marsh, 3 Alaska 
140; Idaho Gold Min. Co. v. Winchell, 
6 Ida. 729, 59 P 583; 96 AmSR 290; 
Block v. Murray, 12 Mont. 545, 31 P 
550; Didier v. Webster Mines Corp., 
(Nev.) 234 P 520; Union Trust Co. v. 
Branch Mint Operating Co., 28 S. D. 
549, 134 NW 65. Compare Olson y. 
Busy Bee Min., etc., Co., 118 Wash. 
24, 202 P 246 (holding that even if 
the mechanics’ lien statute makes 
lessee of a mining claim the statu- 
tory agent of the owner to contract 
for improvements, it does not author- 
ize him to procure another on behalf 
of the owner to furnish labor or ma- 
terial for improvements located on 
the land of a stranger, so that the 
owner is not bound by the lessee’s 
acts in so locating an air slope or 
tunnel). (2) The holder of an irrey- 
ocable exclusive license to work a 
mine, who by his expenditures has 
acquired an interest entitling him to 
possession as against all persons, is 
a lessee within L. (1891) p 76, giving 
a lien for work and labor in develop- 
ing any mine, except as against the 
owner of a mine worked by a lessee. 
Stinson v. Hardy, 27 Or. 584, 41 P 
1 


LG, 

[i] Lessee agent of owner.—The 
real owner of a coal mine cannot de- 
fend against a lien for wages where 
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ments.®? 


it appears that claimant was em- 
ployed to work in the mine by a per- 
son to whom the owner had _ trans- 
ferred possession of it under an 
agreement by which he leased the 
equipment to such person, but not 
the coal, and under the terms of 
which agreement the person given 
possession was in fact the agent 
or employee of the owner, and not 
his lessee. Gillespie v. Murphy, 70 
Pa. Super. 148. 

Contract or consent of owner see 
supra § 848. 

88. See statutory provisions. 

89. Rickabaugh v. Ferrick, 198 
Iowa 868, 200 NW 315; Mitchell v. 
Burwell, 110 Iowa 10, 81 NW 193. 

{a] Lien to extent of increased 
value.—In Iowa it is held that, where 
the owner leases a mine, he does so 
charged with the knowledge of the 
statute giving a lien for labor per- 
formed in operating and developing 
it upon all the property of the owner 
or operator so used, and that the lien 
of the miner extends to the mine and 
improvements to the amount which 
the property has increased in value 
by reason of the improvements made 
by the lessee. Mitchell v. Burwell, 
110 Iowa 10, 81 NW 193. 

90. Alaska.— Donaldson vy. Hen- 
ning, 4 Alaska 642; Morris v. Marsh, 
3 Alaska 140. ; 

Ariz.—Griffin v. Hurley, 7 Ariz, 399, 
(syne edie af 3 

Ill.—Dobschuetz v. Holliday, 82 
371, 

Ind.—Littler v. Friend, 167 Ind. 
78 NE 238; Hopkins v. Hudson, 107 
Indy LOL NE on 

Iowa.—Rickabaugh v. Ferrick, 198 
Iowa 868, 200 NW 815. 

Kan.—Ball v. Red Square Oil, etc., 
Co., 118 Kan. 7638, 216 P 422; Wood- 
mansee v. W. R. S. Oil, etc., Co., 113 
Kan. 687, 216 P 276; Meadows v. 
Bolin Oil Co., 108 Kan. 228, 194 P 
916; Phillips v. Springfield Crude Oil 
Cot6: Kant 783 2 Pe 

Ky.—Stark v. Petty, 195 Ky. 445, 
243 SW 50. 

Minn.—Olson v. Oneida Mines Co., 


Ill. 
36, 


153 Minn. 80, 189 NW 455. 
Mo.—Rodgers v. C. C. C. Min. Co., 
75 Mo. A. 114. 


Okl.—Young v. Krumme, 109 Okl. 
145, 236 P 606; Muller v. Campbell, 
97 Ok}. 91, 222 P 980. 

Pa.—Harley v. O’Donnell, 9 Pa. Co. 
56; McElwaine v. Brown, 7 Pa. Cas. 
201, 11 A 453. 

Tex.—Gully v. Nystel, (Civ. A.) 233 
SW 122. 

Wash.—Mattocks v. Great North- 
ern R. Co., 94 Wash. 44, 162° RP 19; 
Cook v. Washington-Oregon Corp., 
84 Wash. 68, 146 P 156) 149 P 325. 

W. Va.—Kanawha Oil, ete., Co. v. 
Wenner, 71 W. Va. 477, 76 SE 893, 
43 LRANS 559. 

N. S.—Smith v. Port Hood Col- 
lieries, 56 N. S. 147, [1923] 1 DomLR 
1094 [app dism (Can.) [1924] 4 Dom. 
LR 211). 

[a] Partnership.—Where one of 
two or more parties jointly interested 
in oil and gas lease agreed, in con- 
sideration of interest to be assigned 
him, to drill test well, and another 
agreed to furnish machinery and cas- 
ing, and it was agreed that in case of 
production entire lease should be de- 
veloped and cost thereof borne pro 
rata, agreement constituted mining 
partnership, and laborers and mate- 
rialmen were entitled to lien on lease- 
hold and all machinery, supplies, and 


appliances, under statute. Young 
v. Krumme, 109 OKI. 145,. 2386 P 
606. 


Although the owner of a small interest 
in a lease contracts with his codwner that the latter 
shall bear all the operating expenses, the statutory 
lien nevertheless extends to the entire lease.®%* 

Lease with option to purchase. 
to a lien of the owner’s interest for work done or 
material furnished at the instance of the lessee 


The nonliability 


[b] An oil and gas lease is a 
chattel real which may be subjected 
to the payment of a liability of the 
owner, so that a lien for work per- 
formed thereon under a contract with 
a corporation in possession of such a 
lease under an executory contract of 
purchase attaches to the lease after 
rescission of the contract, to the ex- 
tent the value of the lease was in- 
creased by the work done as provided 
by statute. Stark v. Petty, 195 Ky. 
445, 248 SW 50. Compare Phillips 
v. Springfield Crude Oil Co., 76 Kan. 
783, 92 P 1119 (holding that a me- 
chanic’s lien will not attach to the 
interest acquired in lands by the 
lessee under an ordinary oil or gas 
lease, notwithstanding oil or gas is 
discovered, as an oil and gas lease 
conveys no present vested interest in 
the oil and gas in place, the interest . 
conveyed being a mere license to ex- 
plore, an incorporeal hereditament). 

[c] A lease of iands for so long 
a time as oil may be found thereon 
in paying quantities creates an estate 
within the statute giving to laborers 
a lien on “leasehold estates” for 
work and labor done in mining, etc., 
for the lessee. McElwaine v. Brown, 
% Fa. .Cas. 20k, 11 cA 45 54ust able veune 
OFDonne)1, 9 Fa. con 56. 

[ad] Lien does not extend to ma- 
chinery used by lessee but not owned 
by him or attached to the soil in any 
way. Mattocks v. Great Northern R. 
Co., 94 Wash. 44, 162 P 19. 

{e] Machinery part of lessee’s 
estate.—A steam engine, machinery, 
and fixtures, attached to the soil by 
a lessee thereof, remain a part of 
the lessee’s estate, and a material- 
man or mechanic furnishing or erect- 
ing the same is entitled to a lien 
against the lessee’s estate therein. 
Dobschuetz v. Holliday, 82 Ill. 371. 

{f] Provision allowing lessee to 
sell.—A_ provision in a contract with 
lessee for the operation of an oil 
lease allowing sale of the lease by 
lessee within ninety days does not 
prevent acquisition of a mechanic’s 
lien on the lease, particularly where 
it does not appear that the property 
was sold within the ninety-day pe- 
riod. Gully v, Nystel, (Tex. Civ. A.) 
233 SW 122. 

91. See statutory provisions; and 
generally Mechanics’ Liens § 93. 

92. Cook v. Washington-Oregon 
Corp., 84 Wash. 68, 146 P 156, 149 
P 325; Kanawha Oil, etc., Co. v. Wen- 
ner, 71 W. Va. 477, 76 SH 893, 43 
LRANS 559. 

[a] An oil well, drilled on a lease- 
hola estate is a “structure” within 
statute relating to mechanics’ liens, 
so that a laborer performing services 
in drilling or'‘casing the well may 
acquire a lien on the well and lease- 
hold. Kanawha Oil, ete., Co. v. Wen- 
ner, 71 W. Va. 477, 76 SE 893, 43 
LRANS 559. 

{b] In Pennsylvania (1) the act 
of Febr. 17, 1858, giving mechanics’ 
liens on improvements, etce., about 
mines, etc., in Luzerne and Schuyl- 
kill Counties, did not extend to the 
real estate, but extended the lien 
only “to the improvements,” etc., 
“erected,” etc. St. Clair Coal Co. v. 
Martz, 75 Pa. 384. (2) Under the act 
mentioned a railroad constructed by 
a lessee for mining coal in the slope 
of a mine is not an improvement or 
fixture to which a mechanic’s lien 
will attach. Esterley’s App., 54 Pa. 
192. é 


93. Ball v. Red Square Oil, etce., 


!Co., 113 Kan. 7638, 216 P 422. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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is not affected by the fact that the latter, in pos- 
session, has an option to purchase the property,®* 
unless by some arrangement the lessor causes the 
work to be done or makes the tenant his agent.°° 
But the presumption of nonliability may be over- 
come by proof that the owner has obligated himself 
to pay for the labor performed,?® and under a 
contract by which the lessee has the option to pur- 
chase but is required by contract to make improve- 
ments and to give a bond to the owner against 
lens and providing also for a forfeiture of such 
improvements on default, the owner will be hable.®%* 

[§ 852] (3) Property under Contract of Sale. 
Where the owner of a mine enters into an agree- 
ment with the purchaser, by the terms of which it 
is stipulated that the latter is to work the mine and 
that a portion of the proceeds is to be applied 
toward the purchase price, such a contract does not 
constitute a lease and one performing labor thereon 
has a lien therefor as against the vendor.®® And 
a materialman furnishing material for improvements 
on a mining leasehold, who has prior actual notice 
that the balance of the purchase price under a con- 
tract of sale was due the vendor, is entitled to a 
lien since the vendor is in fact the owner of such 
improvements.°® But it has been held that, where 
the contract provides that the purchaser shall enter 
and work the mine, but that the deeds shall remain 
in escrow until the payment of the purchase price, 


a lease with an option to purchase is thereby cre-: 


ated,! and that the property of the owner is not 
subject to the lien.” 
[§ 853] d. Amount and Extent of Lien. The lien 


94. Grimm v. Yates, 58 Colo. 268, 
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Stearns-Roger Mfg. Co., 60 Colo. 412, 
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for labor attaches for the full contract price.* 
Where materials and supplies are delivered at dif- 
ferent times, but under one general contract, the 
materialman’s lien for all items attaches from the 
time the first item is furnished.t Compensation for 
the time consumed in waiting for supplies to be 
furnished by the owner may be included in the 
len when the contract provides that the contrac- 
tor shall be paid for such time.® 

Controlling effect of contract. Although a laborer 
is entitled to a lien for the agreed amount under 
the applicable provisions of the statute, his right to 
such len is dependent upon the contract,® and if 
the contract sued upon carried with it a provision 
for payment for such labor, or a part thereof, 
other than in money, the tender of that which the 
laborer was to receive in payment would preclude 
him from obtaining such lien for that amount.? 

Work on property under contract to purchase. 
A lien for work done on property under a contract 
with one who had an executory contract to pur- 
chase the lease, to the extent that the work had 
enhanced the value of the property, does not entitle 
the contractor to assert a lien as against the owner 
of a leasehold, after the rescission of the contract 
for purchase, for the amount of a penalty to which 
he was entitled under his contract.§ 

[§ 854] e. Notice or Statement of Claim—(1) In 
General—(a) Introductory. While under the vari- 
ous statutory provisions for perfecting the lien? the 
lienor must file a notice or statement of claim as 
therein prescribed,’® a substantial compliance with 


ner v. Quadrangle Oil Co., 112 Kan. 


145 P 696; Nicholson y. Smith, 31 Ida. 
544, 174 P 1008; Block v. Murray, 12 
Mont. 545, 31 P 550. : 

[a] Notwithstanding the lease 
contains an option to the lessee to 
purchase, persons working in a mine 
under an assignee of a lessee are not 
entitled to a lien for their services 
under statute providing that persons 
performing labor on, or furnishing 
materials for, improvements on land, 
whether at the instance of the owner 
or his agent, shall have a lien, and 
every person having charge of the 
construction of any improvement 
shall be held to be the agent of the 
owner for the purposes of the act. 
Grimm v. Yates, 58 Colo. 268, 145 P 
696. 

[b] Reservation of royalties and 
conditions imposed.—The effect of a 
contract whereby the owners of a 
mining claim grant possession of it 
to another, with the privilege to pur- 
chase at a fixed price, within a lim- 
ited period, and also to extract ores 
within such period, with conditions 
as to the manner of working the 
mine, which is to be done at the 
grantee’S expense, reserving the 
grantors a certain per cent of the 
net profrts from the ores extracted, 
to be applied on, the purchase, if that 
option is exercised, no payments be- 
ing made by the owners to the 
grantee, and with no obligation on 
the part of the grantee to do the 
work proposed, beyond a forfeiture 
of his rights thereunder, is to make 
such occupant, prior to exercising 
his option to purchase, a mere tenant 
or lessee, and, therefore, the interests 
of the owners are not subject to a 
lien for labor and materials procured 
by such tenant in his, operations on 
the mine, as under the Mechanics’ 
Lien Law.the interests of owners are 
not chargeable with liens for labor 
performed for the benefit of lessees. 
Block v. Murray, 12 Mont. 545, 31 
P 550. 

Options to purchase generally see 
supra §§ 528-539. 

95. Colorado Gold Dredging Co. v. 


153 P 765; Nicholson v. Smith, 31 Ida. 
544, 174 P 1008. 

[a] Where the owner required the 
holder of the option to construct the 
boat, the lien of one who furnished 
machinery for dredge boat at the re- 
quest of one having an option to pur- 
chase a placer mine may extend to 
the mine itself. Colorado Gold 
Dredging Co. v. Stearns-Roger Mfg. 
Co., 60 Colo. 412; 153 P 765. 

96. Dahlman v. Thomas, 88 Wash. 
653.) 153: "1065. 

97. Dahlman vy. Thomas, supra. 

98. Hines v. Miller, 122 Cal. 517, 
55 P 401; Pike v. Empfield, 21 Colo. 
A. 161, 120 P 1054; Pierce v. Blair, 
(Ind.) 148 NE 414. 

{a] Tllustration.— An agreement 
between owners of mining claims and 
another which recites that the own- 
ers are desirous to sell the claims, 
and that the latter has agreed to 
purchase them, and which stipulates 
for payment of the price in install- 
ments and for a forfeiture of non- 
payment, and which provides for the 
payment of royalties to be credited 
as part of the price, and for work 
on the mine “with due regard to the 
development and preservation of the 
same” is a contract of sale and pur- 
chase and not a lease, and one per- 
forming labor on the mining property 
is entitled under mechanic’s lien to a 
lien therefor as against the vendors. 
Pike v. Empfield, 21 Colo. A. 161, 120 
P 1054. 

Lease or sale generally see supra 


§ 586. 

Horse Shoe Min. Co. v. Red 
Rose Lead, etc., Min. Co., 104 Okl. 45, 
230 P 492. 

1. See supra § 851. 

Lease with option to purchase gen- 
erally see supra §§ 529, 586. 

2. Bogan v. Roy, 10 Ariz. 237, 86 
P 13; Walter C. Hadley Co. v. Cum- 
mings, 7 Ariz. 258, 64 P 443. 

8. Skinner v. Quadrangle Oil Co., 
112 Kan. 742, 212 P 684. 

{a] Lien of a subcontractor at- 
taches for the full contract price 
of the labor furnished by him. Skin- 


742, 212 P 684 (where price was fixed 
by original contractor and not by 
the owner of the lease). 

4 Atlas Supply Co. v. Bank of 
Commerce, LOT OMT St, 22s Looe 

5. Skinner vy. Quadrangle Oil Co., 
142 Wan.’ 742,212 Pi 684: 

6. Hays Drilling Co. v. Sartain, 108 
Okl. 181, 2385 P 615. 

7. Hays Drilling Co. v. Sartain, 108 
OKi--181, 235) P 6152 

8. Stark v. Petty, 195 Ky. 445, 243 
Sw 50. 

Property under contract of sale 
generally see supra § 852. 

9. See statutory provisions. 

10. Alaska.—Nordstrom y. Sivert- 
sen-Johnsen Min., etc., Co., 5 Alaska 
ty Donaldson vy. Henning, 4 Alaska, 

Cal. McClung v. Paradise Gold 
Min... Co. 7645 Cale bv, 129) Pp 0774 

Colo,—Rico Reduction, etc., Co. v. 
Musgrave, 14 Colo. 79, 23 P 458. 

Ida.—Grant v. St. James Min. Co., 
33 Ida. 221,191 P 359. 

Ind.—McElwaine vy. Hosey, 135 Ind. 
481, 35 NE 272. 

Kan.—Ball v. Red Square Oil, etc., 
Cos Tiss Kan. 763, 216 - 422 "Contis 
nental Supply Co. v. Bankers’ Oil Co., 
110 Kan, 468, 204 P 692, 

Ky.—Gugenheim v. Watkins, 167 
Ky. 639, 181 SW 357. 

Mont.—Smith v. Sherman Min. Co., 
12° Mont. 524; 31 P 72. 

Nev.—Malter v. Falcon Co, 
18 Nev; 209, 2 P50. 

Okl1.—Price v. Preston, 103 Okl. 47, 
229" P 437, 

Or.—Haines Commercial Co. v. 


Grabill, 78 Or. 375, 152. P 877; Lewis 
v. Beeman, 46 Or. 311, 80 P 417. 


Min. 


Tex.—McClellan v. Haley, (Tex. 
Commn. A.) 250 SW 4138; Mulloy v. 
Humble Oil, etc., Co., (Civ. A.) 250 


Sw 792; Burk Burnett-Mann Oil Co. 


_v. Robertson, (Civ. A.) 240 SW 1046. 


Utah.—Park City Meat Co. v. Com- 
stock Silver King Min, Co., 36 Utah 
14be Ose ie. Zoos. 

B. C.—Bradshaw v. Saucerman, 18 
B. C. 41, 9 DomLR. 439, 23 WestLR 
33, 3 WestWkly 761. 
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the statute has been deemed sufficient,1t and by 
express provisions!? sometimes any informality 
which does not tend to mislead shall not affect 
the validity of the statement.1? And a defect or 
irregularity in the claim may be waived by failure 
to take timely objection thereto.1* The bringing 
of a case to trial before the expiration of the 
time fixed for filing is not, however, a substitute 
for filing the required notice.'® 

[§ 855] (b) Filing Contract. Under some stat- 
utes the contract must be filed;!® but it has, been 
held that, in the absence of a written contract, the 
lienor may file an itemized account of the claim 


supported by an affidavit showing the account to be | 


just and correct.'* 

[§ 856] (c) Filed by Agent. The physical act 
of filing the paper constituting a lien for mining 
labor may be done by claimant’s agent.** 

[§ 857] (d) Verification. Where statutes require 
that the statement for a lien on mines and mining 
property shall be verified by the oath of claimant 
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or some other person having knowledge of the 
facts,’ an affidavit that affiant caused the notice 
of lien to be prepared at the instance and request 
of claimant, that he had personal knowledge of all 
the facts set forth in the lien, and knew the facts. 
to be true, is a sufficient verification.”° 

Where claimant is a corporation, an affidavit to 
the lien statement made by an agent need not re- 
cite that he has personal knowledge of the facts.** 

[§ 858] (e) Recording. A statute requiring the 
county clerk to record claims of len for work on 
a mine in a book kept for that purpose, to be in- 
dexed as deeds and other conveyances,”? is suffi- 
ciently complied with, although the record is in a 
book in which mechanics’ liens are likewise recorded, 
where there was a direct and indirect index citing 
the page thereon where each claim was inscribed.?* 

[§ 859] (f) Amendment. Under various statu- 
tory provisions the notice or statement may be 
amended;?* but amendments to notices cannot be 


Yukon T:—Duggan v. Corbett, 7 
WestLR_ 693." 

[a] Gas or oil well.—Where a 
statute creating a lien for labor, spe- 
cific in its terms and intended to se- 
cure to wage-earners a lien for their 
toil while employed in and about a 
shop, mill, ete, by granting them 
liens upon all the machinery, etc., 
located in and about the premises 
without the necessity of filing a no- 
tice of lien, is confined strictly to the 
particular class of laborers intended 
to be secured, a lien for wages in 
building a gas well not being within 
the statute cannot be obtained with- 
out filing a notice. McElwaine v. 
Hosey, 135 Ind. 481, 35 NE 272. 

[b] For development. — Notice 
which claims a lien for supplies fur- 
nished or labor performed “in con- 
nection with the work done upon min- 
ing claims” is not a compliance with 
the statute, which requires the no- 
tice must state that the work done 
or materials furnished were for the 
development of the mining claims. 
Goldstein v. Noble, 6 Alaska 282, 

11. U. S—Salt Lake Hardware Co. 
v. Chainman Min., etc., Co., 137 Fed. 
632. 

Alaska.—Goldstein v. Noble, 6 
Alaska 282; Labay v. Northern Min., 
etc., Co., 5 Alaska 134. 

Cal. — Castagnetto v. Coppertown 
Min.,).ete., Co., 146 Cal. 329, /80 Piva; 
Tredinnick v. Red Cloud Cons. Min. 
Gov G20Cal. 18,13 2B 152. California 
Powder Works v. Blue Tent Cons. 
Hydraulic Gold Mines, Ltd., 22 Cal. 
Unrep.. Cas. 145, 22. RP 391: 

Colo.—Rico Reduction, ete., Co. v. 
Musgrave, 14 Colo. 79, 23 P 458. 

Mont.—Smith v. Sherman Min. Co., 


12° Mont. 524, 31. P 72. 

Nev.—Lamb v.. Goldfield Luckv 
Boyas Mins Co., 37%. Nev. 99,- \13.8 7 ye 
902 


N. M.—Gray v. New Mexico Pumice 
Stone Co., 15 N. M. 478, 110 P 603. 


Okl.—Price vy. Preston, 103 Okl, 
47 229°P. AaK. 

Or.—Bartels v. McCullough, 102 
Or. 66,201 P 733; Stuart v. Camp 


Carson Min., etc., Co., 84 Or. 702, 165 
BP 3p9. 

Utah.—Park City Meat Co. v. Com- 
stock Silver King Min. Co., 36 Utah 
145,103 P 254. 

B. C.—Bradshaw v. Saucerman, 18 
B. C. 41,69 DomLR 439, 23 WestLR 
33, 3 WestWkly 761. ; 

[a] Reason for rule.—‘‘The right 
of lien was unknown at common law, 
and had no place in equity jurispru- 
dence. The principle itself, although 
having sanction in the civil law, had 
its statutory initiative in the spirit 
- of justice to give to every person of 
ordinary intelligence the means 
whereby he might be secured for 


seryices rendered or materials fur- 
nished. The general principle upon 
which the statute laws relative to 
mechanics’ liens is grounded being 
broad, it follows that it was never 
intended that provisions of the law 
should furnish a snare and involve 
claimants in the intricacies of plead- 
ing. Hence, while there must be a 
substantial compliance with the es- 
sential requisites of the statute, such 
pleadings and notices as the law re- 
quires should be liberally construed 
in order that justice might be pro- 
moted and the desired object might 
be effected.” Lamb v. Goldield Lucky 


Bey pain, Co:,. 37 ‘Neve’ 93° 16,-438+P 
[b] Statement that claimant per- 


formed labor “on that certain copper 
mine situated, etc.’ and that he 
claims a miner’s lien “upon said min- 
ing claim,” sufficiently shows that 
the labor was performed “in a min- 
ing claim.’ Castagnetto v. Copper- 
boyn Min., etc., Co., 146 Cal. 329, 80 

{c] Terms “time given” and “con- 
ditions of contract.’”—(1) The words 
“time given’ meant the time of pay- 
ment for the materials furnished. 
California Powder Works y. Blue 
Tent Cons. Hydraulic Gold Mines, 


Ltd., 22, Cal. Unrep. Cas... 145, 22. P 
sole (2) A notice for work per- 
formed in a mining claim, which 


states that the labor was performed 
by the day at an agreed price of two 
dollars and seventy-five cents per 
day between designated dates, and 
that the amount claimed was justly 
due, sufficiently gives the terms and 
conditions of the contract of em- 
ployment. Castagnetto v. Copper- 
town Min., ete., Co., 146 Cal. 329, 80 
P 74. (38) Under statute requiring 
a lien claimant for labor in a min- 
ing claim to file a statement of his 
demand with a statement of. the 
terms and conditions of his contract, 
a claim of lien reciting that claimant 
agreed to. work for another for a 
specified sum per day and board is 
sufficient as against a demurrer in 
the absence of a showing of any 
other terms in the contract of em- 
ployment. Gray v. New Mexico 
Pumice Stone Co., 15 N. M. 478, 110 P 


603. 
See statutory provisions. 

13. Rico Reduction, ete, Co. v. 
Musgrave, 14 Colo. 79, 28 P 458 (a 
statement which clearly expressed an 
intention to claim a lien, and which 


contained a description of the prop-] 


erty, complete on its face, and 
showed the sum total in dollars and 
cents of the claim, and stated that 
the same was due and that no por- 
tion of it had been paid, was held to 
be sufficient). 


“While the act expressly provides 
that no mistake, informality, or mere 
matter of form, or lack of statement 
either in the lien or notice or plead- 
ings, shall be ground for dismissal 
or unnecessary delay in the action 
to foreclose the lien, but the lien no- 
tice and pleadings may be amended 
at any time betore judgment, and 
while undoubtedly the notices and 
pleadings should be liberally con- 
strued to carry out the purposes of 
the act, and to secure the preference 
to laborers of a lien upon all dumps 
produced by their labor, still a rea- 
sonable compliance with the terms 
of the act is necessary, and the no- 
tices must be such as to inform any 
one interested of the extent of the 
lien claim and of the property upon 
which it is claimed.” Donaldson v. 
Henning, 4 Alaska 642, 656. 

[a] vust and true account.—A re- 
quirement of the filing of a just and 
true account imposes no greater duty 
than honestly to state the account. 
Smith vy. Sherman Min. Co., 12 Mont. 
624, 31 P 72. ' 

Grant vy. St. James Min. Co., 
33 Ida. 221, 191 P 359. 

15. Duggan v. Corbett, (Yukon T.) 
7 WestLR 693. Compare Peaceable 
Creek Coal Co. v. Jackson, 26 Oil. 1,. 
108 P 409, AnnCasl91zB 1 (holaing 
that as between the lienholder and 
the owner of realty, which had been 
improved, and intervening creditors, 
whose claims arose prior to the fur- 
nishing of material or performing of 
labor, the realty and improvement 
thereon being in the hands of a re- 
ceiver, and all parties, in interest be- 
ing before the court in such action 
brought within four months after 
the date on which the material was 
furnished or labor performed, it is 
a sufficient compliance with statute 
without otherwise filing an ex parte 


statement as prescribed by such 
section). 
16. See statutory provisions. 


da 
(Tex. Civ. A.) 285 SW 945. 

18. McClung v. Paradise Gold Min. 
Co., 164 Cal, 617, 129 P 774. 

oo See statutory provisions. 
72 Or..166; 142, P 785. 

21. Ball v. Red Square Oil, etc., 
Goats Kan. 763, 216 P 422, 
etc., Co., 84 Or. 702, 165 P 359. 

23. Stuart v. Camp Carson 
ete., Co., supra. 

24. See statutory provisions; and 
canes infra this note. , 

a 


ment of a lien statement previously 


et 


Banner Oil, etg., Co. ve Gordon,. 


Loud v. Gold Ray Realty Co.,. 


Stuart v. Camp Carson Min.,. 


Min.,. 


Discretion of court.—Amend-. 


filed in the office of the court clerk: 


is within the discretion of the trial 
court. Hemisphere Oil, etc., 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


Co. v. 
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allowed which will cut out intervening rights** or 


defeat the rights of those who have incurred ex- 
pense*® or those who have pursued a course of ac- 
tion, relying reasonably and in good faith upon 
such information as was imparted by the notices.*? 

[§ 860] (2) Time of Filing. The notice of claim 
of lien must be filed within the time limited by 
the statute,?® after the services performed,*? after 
the work or contract is completed,®° or after sup- 
plies or materials are furnished,*! or used,®? or the 


term of credit given in the particular transaction. 


has expired.** The right to file a proper len for 
mining supplies furnished continues after a futile 
attempt to file a lien until the expiration of the 
time allowed to file an original lien.*4 

Continuous employment under different arrange- 
ments. Where miners filed liens for work done in 
the development of a mine, a portion of the time 
being under special contracts, and a portion by the 
day, the work is to be considered as one continuous 
employment, and each miner is entitled to file his 
lien for all his labor within the proper time after 
stopping work.*® 

Distinct transactions and liens. Where purchases 
made are separate and distinct transactions for 
separate and distinet purposes, and are used and 
ordered as needed in conducting the business of 
defendant, although between the same persons, the 


contracts cannot be tacked together so as to enlarge, 


the time for filing a lien.26 Where services to mine 
were rendered under distinct contracts with differ- 
ent persons, and gave rise to distinet hens, papers 
for each must be separately filed within period of 


limitation for each.** 
Oil Well Supply Co., 104 Okl. 83, 230 
P' 245; must be filed. 

[b] Except as to amount claimed, | Co., 
the statement may be amended by 29. 
leave of court. Price v. Preston, 103] Min. 
Okl, 47, 229 P 437. 

[ec] Name of state whose lien law 
is claimed.—A lien statement which 
recites that plaintiff claimed a lien 
in accordance with the laws of Okla- 


Malone v. 
Co;, 


[a] 
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76. Cal. 
Skyrme v. Occidental Mill, 
8 Nev. 219; Bell Oil, etc., Co. v: Price, 
(Tex. Civ. A.) 261 "SW 559. 37. 
A laborer working by the 
month need not file his claim for each 


[40 O.3.J 1175 


Several items under one contract. Where the con- 
tract for making several items of repair is’ entire, 
the notice of lien of a materialman given within the 
period prescribed by statute for filing after comple- 
tion of the whole work is in time.*® 

Running accounts. Purchases of supplies from 
time to time, under no special agreement, cannot be 
considered as constituting a continuing running ac- 
count,°® but each delivery in such ease is a sepa- 
rate and independent contract,*®? with due regard, 
however, to the principle that, where the agreement 
is regarded as a current one for each month and a 
statement is rendered monthly, the account will be 
deemed due each month, so that the time for bring- 
ing suit does not arise until the end of the month.** 
Part payment and settlement do not necessarily de- 
feat the running nature of an account upon ivhich 
a lien is filed.*? 

‘A claim prematurely filed confers no right of 
lien.#* But a provision that no person shall be 
entitled to the lien given for supplies furnished, 
unless within a certain time after the last item of 
his bill becomes due and payable he shall file his 
claim, ete.,44 does not preclude a claimant who has 
given a term of credit for’supplies furnished from 
filing his claim before such term of credit has ex- 
pired, but merely fixes a time after which a len 
claim cannot be filed.*® 

[§ 861] (3) Sufficiency—(a) Designation and De- 
scription of Property—aa. In General. While the 
statutory requirement that the notice must contain 
a description of the property to be charged sufficient 
for identification*® must be complied with,*7? it has 
been held that a description which is reasonably 


ing the time within which the notice 859, 34 LRANS 395. 
Horn y. 
47 Or. 124, 81 P1009. 

Big Flat Gravel 


U. S. Mining 35. Skyrme v. Occidental Mill, etc., 
8 Nev. 219. 

$6 Dix v. Willfred Coal Co., ‘76 
| Ind. A. 514, 132 NE 595; Holter Hard- 
| ware Co. vy. Ontario Min. Co., 24 Mont. 
184, 61 P 3. 
Berry v. ANS Coal Co.,; 
197 Mo. A. 659, 198 SW 1 


38. Silvester v. Coe Gurls Mine 


1g pa 7728 
etc., Co., 


578, 


homa may be amended b¥ changing] month. Malone v. Big Flat Gravel} Co., 80 Cal. 510, 22 P 217. See also 
the word “Oklahoma” to “Kansas,” in| Min. Co., 76 Cal. 578, 18 P 772. Mechanics’ Liens § 235. i 

view of statute relating to the 30. Davis v. Alvord, 94 U. S. 545, 39. Holter Hardware Co. v. On- 
amendment of lien statements. Con-]} 24 L. ed. 283 [mod 2 Mont. 115];|tario Min. Co., 24 Mont. 184; 61 P 3. 


tinental Supply Co. v. Bankers’ Oil]| Silvester v. Coe Quartz Mine Co., 80 40. Holter Hardware Co. v. On- 
Co., 110 Kan. 468, 204 P 692. Cal.- 510; 22 P 217; Logue,: etc., Co.} tario Min.’ Co., supra. 

25. Donaldson y. Henning, 4 Alas-| v. Williams, 98 Okl. 160, 221 P 10338. 41. Holter Hardware Co. v. On- 
Ka 642. {a] Extension of time.—Where a faule Min. Co., supra. 

26. Donaldson v. Henning, supra.| leaseholding company requested a Fields v. HN Gold Min. Co., 

27. Donaldson vy. Henning, supra.| driller to remain on premises after] 25 Tita 76, 69 S 528. 

23. U. S.—Idaho Min., etc., Co. v.} well had been drilled to depth fixed 43. McCreary v. Toronto Midway 


Davis, 123 Fed. 396, 59 CCA 200. 
Cal.—Malone v. Big Flat Gravel 
Co., 76 Cal. 578, 18 P 772. 


Kan.— Baxter v. Beeler, etc., Sup- 
ply Co., 117 Kan. 47, 230 P 298. 
Ky. — Guegenheim v. Watkins, 167 


Ky. 639, 181 SW _ 357. 

Mont.—Holter Hardware Co. v. On- 
tario Min. Co., 24 Mont. 184, 61 P 3. 

Nev.—Skyrme Ve Occidental Mill, 
ete., Co., 8 Nev. 219. 

Okl.—Logue, etc., Co. v. Williams, 
98 Ok1. 160, 221 P 1033. ‘ 

Or.—Horn v. U. S. Mining Co., 47 
Orbe, Sis.) 1009) 

Tex.—McClellan v. Haley, (Commn. 
A.) 250 SW 413 [atf (Civ. A.) 237 SW 
Hea Bell Oil, etc., Co. v. Price. (Civ. 

A.) 351 SW 559. 

Utah.—Fields v. Daisy Gold Min. 
Co., 25 Utah 76, 69°P 528. 

Yukon T.—Kerruish v. Senkler, 12 


WestLR 324; Sairanen v. Fortin, 11 
WestLR 456. 
fa] That claimant has ceased to 


perform his duties at the time of his 
lien does not invalidate his claim. 
Idaho Min., etc., Co. v. Davis, 123 
Fed. 396, 59 CCA 200. 

[b] The first day, namely the last 
day of service in the niine, is ex- 
cluded and the last day of the period 
prescribed is included 


in determin- 


by contract, awaiting decision wheth- 
er well should be drilled deeper. the 
driller’s time to file his lien began 
to run from the date he subsequently 
left the premises. Logue, etc., Co. 
vy. Williams, 98 Okl. 160, 221 P 1033. 

[b] Occasional repairs after com- 
pletion of work on a quartz mill can- 
not be added to the work done long 
before, so as to render the work one 
continuous performance. Davis Vv. 
Alvord, 94 U. S. 545, 24 L. ed. 283 
[mod 2 Mont. 115]. 

81. Holter Hardware Co. v. On- 
tario Min. Co., 24 Mont. 184, 61 P 3; 
Richmond Mach. Co. v. Bennett, 
(Nev.) 229 P 1098; Fields v. Daisy 
Gold Min. Co., 25 Utah 76, 69 P 528. 

32. California Powder Works vy. 


Blue Tent Cons. Hydraulic Gold 
Mines, Ltd., 3 Cal. Unrep. Cas. 1435, 
22 P 391 (where under the statute 


the right to a lien for materials fur- 
nished did not attach until the mate- 
rials had been used, so that claim- 
ant did not lose such right by a fail- 
ure to file his notice within thirty 
days after the materials were fur- 
nished). 

33. In re West Norfolk Lumber 
Co.;, 112 Fed. 759. 

34. Grants Pass Trust Co. v. En- 
terprise Min. Co., 58 Or. 174, 113 P 


Oil, Co., 38'-Cal., .Aye1%, “75+ Pi 87 

44. See statutory provisions. 

45. In re West Norfolk Lumber 
Co., 112’ Fed. 759. 

46. \See statutory provisions. 

47. Alaska.—Peca v. Huddleston, 5 
Alaska 241; Irvine v. McDougal,- 5 
Alaska 220; Donaldson v. Henning, 4 
Alaska 642. 


Cal.—Fernandez v.. Burleson, 110 
Cal. 164, 42 P 566, 52 AmSR 75. 
Ida.—Phillips v... Salmon River 


Min., ete.,,Co.,-9 Ida, 149, 72 P 886. 

Mont.—Smith v. Sherman Min. Co., 
$20 Monts 524,531 P72, 

Or.—Washburn v. Inter-Mountain 
Min. Co., 56 Or. 578, 109 P 382, Ann 
Cas1912C 357. 

Pa.—Orth v. West View Oil Co., 
159 Pa. 388, 28 A. 180. 

Tex.—Moore v. Carey Bros. Oil Co., 
(Commn. A.) 272 SW 440; Conti- 
nental Supply Co. v. Gillespie, (Civ. 
A.) 269:-SW 859. 

Utah.—Park City Meat Co. v. Com- 
stock Silver King Min. Co., 36 Utah 
145, 103 P 254. 

B. Cpradshaw v. Saucerman, 18 
Bives4i J -“DomLRi 439,23 WestLR 
33, 3 WestWkly 761. 

Yukon T.—Drabeson vy. Thompson, 
6 WestLR 587. 

[a] . Affidavit without a descrip- 


1176 [40 C.J.] 


certain and by which the property can be identified, 
as a designation by the common or customary name 
of the mine, js sufficient ;48 and evidence is admissi- 
ble to prove that the mines are commonly known 
as described,*® although if the lines and monuments 
are given in the notice as a particular description 
they will control andthe notice of a claim of lien 
is not an instrument susceptible of reformation by 
expunging such matters from the description thus 
Where the mine is deseribable as a whole, 
of the claims, it is 
not necessary to refer in the notice to an easement 
in adjoining lands which is a necessary appurte- 
Where the hen extends to the 
mining claim as an entirety, the statement should 
against the entire claim and not against 
specifie structures erected, and if filed against the 
but when a iien 
attaches only to the improvements upon which 


given.°° 


or by the names and numbers 


nance to the mine.*! 


be filed 


yon 


structures only it is invalid 


tion of real estate is sufficient when 
filed in support of a lien claimed 
under an ‘article of the constitution. 
Moore y. Carey Bros. Oil Co., (Tex. 
Commn. A.) 272 SW 440. 

{b] Where the same persons own 
two mining claims in the same min- 
ing district, only one of ‘which has 
on it improvements, and it appears 
that the mines are known by the 
names of the parties working them, 
a notice of lien reciting that it is 
for work done within a designated 
period of three months on a mining 
claim, with improvements, located in 
a particular mining district of a 
certain county, owned by the persons, 
naming them, who had the work 
done, does not identify the claim 
with the improvements with sufficient 
certainty to create a lien thereon. 
Fernandez vy. Burleson, 110 Cal. 164, 
42 P 566, 52 AmSR 75. 

48. Alaska.—Irvine vy. 
5 Alaska 220. 

Cal.—Fernandez v., 


McDougal, 


Burleson, 110 


Calijel 645.42 TPeabG6, “b2- AmSR ibs 
Tredinnick vy. Red Cloud Cons. Min. 
Cos ue2 Cale 78, Lock. toss) DMbbettsysve 
Moore, 23 Cal. 208. 

Ida.—Phillips v. Salmon River 
Min., etc., Co., 9 Ida. 149; 72. P 886, 


Mont.—Smith y. Sherman Min. Co., 
12 Mont. 524, 31 P 72. 

Utah.—Park City Meat Co. v. Com- 
stock Silver King Min. Co., 36 Utah 
145, 103 Pi 254; 

B. C.—Bradshaw v. Saucerman, 18 
Bac .41,49) DomURVA8 9.238 WestLR 
33, 3 WestWkly 761. 

Ta] Tllustration.—A 
describes the property upon which 
the lien is claimed as the Pioneer 
quartz mining claim, ‘‘situate at the 
head of Fairbanks creek on the left 
limit thereof, on the divide between 
said creek and Wolf creek,’ which is 
further aided by the allegation, in the 
complaint that they are in “the Fair- 
banks precinct, Alaska,” is a descrip- 
tion of the property to be charged 
with the lien sufficient for identifica- 


lien, which 


tion. Irvine v. McDougal, 5 Alaska 
220. 

49. Phillips v. Salmon River Min., 
etc., Co., ‘9: Ida. 149, 72 P 886, 9 Ida. 
er hasa wer(ays Wed salen 

60. Fernandez v. Burleson, 110 
Cal. 164, 42 P 556, 52 AmiSR 75. 

51. Park ‘City: Meat) Co. v.. Com- 
stock Silver King Min. Co., 86 Utah 
145, 103 P 254. 

52. Williams v. Mountaineer Gold 
Min. Co., 102 Cal. 134, 34 P 702, 36 


P 388; Silvester v. Coe Quartz Mine 
Co., 80 Cal. 510, 22 P 217. 

53. Orth v. West View Oil Co., 159 
Pa. 388, 28 A 180; St. Clair Coal Co. 
v. Martz, 75 Pa. 384. Compare Wash- 
burn v. Inter-Mountain Min. Co., 56 
Or. 578,585, 109 P 382, AnnCas1912C 
357 (holding that it is not necessary 
that the lien notice shall state or 
the proof show that the labor for 
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provement.®* 


which the lien is claimed was done 
on the mill or building to subject 
them to the lien under a statute pro- 
viding “that when two or more mines 
. are claimed by the same person 
or persons and worked through a 
common shaft or tunnel... or at one 
mill, or other reduction works, ther 
all the mines... and all roads, tram- 
ways, trails, flumes, ditches, or pipe 
lines, buildings, structures, or super- 
structures used or owned in connec- 
tion therewith, shall, for the purposes 
of this act, be deemed one mine’’). 
54. U. $/—Idaho Min., etc.,, Co. v: 
Davis, 123 Fed. 396, 59 CCA 200. 
Cal.— Hamilton vy. Delhi Min. Co}; 
118 Cal. 148, 50 P 378; Malone v. Big 
Flat Gravel Min. Co., 76 Cal. 578, 18 
P 772; Tredinnick v. Red Cloud Cons. 
Min. Co.;..72 Cal. 78, 138 P 152. 
Colo.—Rico Reduction, ete., Co. v. 
Musgrave, 14 Colo. 79, 23 P 458. 
Mont.—MclIntyre v. MacGinnis, 41 
Mont. 87, 108 P 353, 1837 AmSR 701. 


Nev.—Maynard v. Ivey, 21 Nev. 
Date 29 VLOO0: y 
N. M.—Post v. Fleming, 10 N. M. 


476, 62 P 1087. 

Utah.—Park City Meat Co. v. Com- 
stock Silver King Min. Co., 
145, 103 P 254; Garner v. Van Patten, 
20 Utah 342, 58 P 684. 

Yukon T.—Gustafson vy. Ennis, 18 
WestLR 6. Compare McLean vy. Mac- 
Donald, 11 WestLR 262 (holding that 
if the work had been done as purely 
representation work, affecting the en- 
tire group for the purpose of repre- 
senting the entire group, each of the 
claims would be liable, but that 
where two separate time checks were 
given for work done on two mining 
claims, under different contracts, the 
lien would not attach to more than 
one claim). 

[a] Sufficiency of claim filed.— 
statement filed in the recorder’s office 
against several mining claims need 
not state that such claims are owned, 
claimed, or worked by the same per- 
son or persons, so as to be deemed 
one mine, for the purposes of the 


miners’ lien statute; it is sufficient 
if such matters are established by 
proper averment and proof, or by 


proof alone, when the defect in the 
pleadings is waived by answering 
over. Rico Reduction, ete. Co. v. 
Musgrave, 14 Colo. 79, 23 P 458. 
Amount of claim see infra § 864. 


55. McIntyre v. MacGinnis, 41 
Mont. 87, 108 P 353, 137 AmSR 701. 
56. Unrep. 


Ascha v. Fitch, 5 Cal. 
Cas. 481, 46 P 298. 

57. Ida.—Steel v. Argentine Min. 
Co.;; 4; Lda.» 5.05, 42). Pi 585,295 AmSR 
144; White v. Mullins, 3 Ida. 434, 31 
P 801. 

Never iain Ve, Maleons-Min. C€o,, 
i 


Nev. 209, 2 P 50 
84 Or. 389, 
165 P 237. 


Or.—Bishop v. Henry, 
Wyo.—Craig v. Higgins, 31 Wyo. 


36 Utah} 


[§§ 861-863 


claimant’s labor and services are bestowed in the 
erection of such improvements on leased property, 
the claim can be filed only against the specific im- 


[§ 862] bb. Claim against Several Mining Claims. 
When several mining claims are owned and operated 
as one mine, as against the parties so uniting them, 
they may, for the purpose of the Lien Law, be re- 
garded and treated as a single claim.°* 
failure to assert the lien against all the claims of 
the group will not defeat the right of claimant.°® 
’ [§ 863] (b) Name of Employer and Owner. 
lien claim, which fails to state by whom claimant was 
employed,°® under a statute requiring such a state- 
ment, or the name of the owner of the property,°* 
is fatally defective; but a substantial compliance 
with the requirement will be sufficient,° and the 
claim of lien need not state the name of the owner 
when such owner is not known.°? 


But the; 


A 


And the omis- 


pen 224 P 668. 

C.—Bradshaw v. Saucerman, 18 
i8y Fo 41, 9 DomLR 439, 283 WestLR 
33, °3 WestWkly 76 [aff (Yukon T.) 
4 DomLR 476, 21 WestLR 65]. 

Yukon T.—Roal vy. Rodenkerch, 11 
WestLR 447. 

[a] “Property of defendant.”’”—A 
statement that materials were fur- 
nished and work was performed on a 
certain mining claim, “the property 
ot defendant,’ is not a _ sufficient 
statement of such ownership. Steel 
v. Argentine Min. Co., 4 Ida. 505, 42 P 
585, 95 AmSR 144, 


58 Castagnetto v. Coppertown 
Min. ete; -Co.14q@) Calli329; 80 ee 
74; Malone vy. Big Flat Gravel Min. 


Co... 16 Cali 7578, 18 Pte Aschaan: 
Fitch, 5 Cal. Unrep. Cas. 481, 46 P 
298; Bradshaw v. Saucerman, 18 B. 
Cima Lo DomLR 439.2  Wiestlivwesos 
3 WestWkly 761 [aff (Yukon T.) 4 
DomLR 476, 21 WestLR 65}. 

[a] Name of agent who in fact 
made the contract need not be stated 
when the name of the company by 
which claimant was employed is set 


forth. Malone y. Big Flat Gravel 
Mins-Coy, 06. Cal- bis 18 -Piaieae 
[b] Mortgagee not in possession 


need not be named.—Under Miners’ 
Lien Ordinance requiring that a 
claim of lien shall state the name 
and address of the owner of the prop- 
erty to be charged, and also of the 
person for whom and upon whose 
credit the work was done, a mort- 
gagee of the property, whose mort- 
gage was registered prior to the work 
done and material supplied and who 
was not in possession when the work 
was done and material supplied and 
who had not contracted for or been 
in any way privy to the hiring of 
the workmen, need not be named in 
the claim of lien. Bradshaw  v. 
Saucerman, 18 B. C. 41, 9 DomLR 439, 
23 WestLR 33, 3 WestWkly 761 [aft 
Pee se ees DomLR 476, 21 WestLR 


a Relation between occupier 
and owner.—The statute not requir- 
ing it, the lien claimant need not 
state in his notice the relation that 
exists between the person occupying 
and in possession of the property and 
the owner. Castagnetto v. Copper- 
town Min., etce., Co., 146 Cal. 329, 80 


P 74. 
59. Castagnetto ov. Coppertown 
Min, ete), Co, -suprarg Bishop — Vv. 


Henry, 84 Or. 389, 165 P 237. 

[a] A statement that the person 
against whom the lien is claimed is 
the owner and reputed owner com- 
plies with a statute requiring every 
laborer or materialman claiming a 
lien on a mine, etc., to file a claim, 
containing a statement of his de- 


mand, with the name of the owner 


or reputed owner, if known, and the 
name of the person by whom he was 
employed, or to whom he furnished 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


wid 
we 


§§ 863-868] 


sion of the name of a codwner from the notice of 
a mechanic’s lien does not render the lien void as 
against the other owners named.®® The facts nec- 
essary to the right of a lien, however, must not be 
confounded with the facts required to be stated in 
the notice of lien, and where the statutory provi- 
sion as to notice only provides that the name of 
the party for whom materials were furnished or 
labor performed must be given, it is not necessary 
that the notice state that the contract was made 
with the owner or some one acting under his author- 
ity, although the right to the lien is given only 
against such a party.®+ 

[§ 864] (c) Amount of Claim. The amount is 
shown sufficiently in the sum specified in dollars 
and cents as that to which claimant’s work 
amounted,®? and the amount of eredit is shown to 
be nothing by an assertion that no portion of the 
amount earned has yet been paid.®* The notice of 
lien should properly state the amount of lien claimed 
upon each piece of property on which labor was 
performed,** but whether the amount claimed in the 
lien is the just sum due must be left for the deter- 
mination of the trial court;®° and where it appears 
that the labor was performed by the day on the 
several properties, and it is difficult to segregate 
the amount on each piece, a notice of lien, complete 
in other respects, which states the full amount due 
as due on each property, under the circumstances 
shown, is proper.*® 

Work on two or more mining claims. Under a 
statute providing that, where work is done upon 
two or more mining claims owned by the same per- 
son, the lienor shall specify in the claim the amount 
due on each claim under the penalty of having his 
lien postponed to other liens filed against the min- 
ing claims,®’ a failure to observe the requirement 
will not destroy the lien but will only postpone it 
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to other liens.®® 

Excessive claims.®® A miner who is entitled to a 
lien for his services does not lose his lien for the 
amount actually due by claiming a lien for a sum 
in excess of that to which he is entitled,”° unless 
there is fraud connected with the transaction."* 

[§ 865] (d) Time When Labor Was Furnished. 
Although the time when the labor was furnished 
must be stated,’? the statement in the affidavit of 
lien that the work was finished or discontinued on 
or about a certain date has been held sufficient.’* 
Under some statutes, however, it is held that, since 
accounts of laborers become due as soon as specified 
work is done, at which time their cause of action 
arises, they are required to be itemized.’* 

[§ 866] (e) Description of Services. While it 
may be necessary to describe the services for which 
the lien is claimed,”* it is not necessary to describe 
minutely different kinds of work performed on the 
mining claim in question;*® and, under a statute giv- 
ing a lien for labor performed in the development 
of any mining claim or work thereon: by a subtrac- 
tive process,“ it has been held that it is not neces- 
sary that the claim should use the language of the 
statute or that it should include a statement of 
work within the character set forth in the provi- 
sion.’§ 

[§ 867] (f) Use of Material. Although under 
the statute a hen is allowed only for material actu- 
ally used on the premises against which the claim 
is made,*® there is no requirement that such fact 
shall be made to appear in the lien statement.®° 

[§ 868] (g) Joining Claims and Items. While it 
has been held that the claim is valid to the extent 
of lienable items, although other items which are 
not lienable are added thereto,*! an account contain- 
ing a lump charge, in which are mingled lienable 
and nonlienable items unsegregated, has been held 


the materials. Bishop v. Henry, 84] liams, 14 Colo. 21, 23 P 456. 72. Holden v. Bright Prospects 
Or. 389, 165 P 237. {b] A failure to give credit for a} Gold Min., etc., Co., 6 B. C. 439. 

[b] A notice which states the|sum received was held to vitiate a 73. Holden vy. ‘Bright Prospects 
name of the reputed owner, who is| lien notice in Iewis v. Beeman, 46] Gold Min., etc., Co., supra. 


found to be the owner in fact, and 
which states that the labor was per- 
formed at the request of a person 
named who was the superintendent 


Opis dle 0S k 
64. 
342, 58 P 684. 


417. 
Garner v. Van Patten, 20 Utah 


65. Garner v. Van Patten, 


74. McClellan v. Haley, (Tex. Civ. 
A.) 237 SW 627% Banner Oil, etc., Co. 
v. Gordon, (Tex. Civ. A.) 235 SW 
supra. | 945. 


of the corporation operating the 66. Garner v. Van Patten, supra. {a] Affidavit of work stating num- 
mine, is sufficient. Castagnetto v. 67. See statutory provisions. ber of days at svecified rates is in- 
Coppertown Min., etc., Co., 146 Cal. [a] Such statute anplies only to| sufficient. Banner Oil, ete. Co. v. 
$29, 80: P 74. different mining claims owned by the| Gordon, (Tex. Civ. A.) 235 SW 

60. Turner v. Enstrom, 5 Alaska| same person, and against which one] 945. 

118. claim for lien is filed, and not to a 75. Bradshaw v. Saucerman, 18 B. 

61. Craig v. Higgins, 31 Wyo. 166,| case where all of the work was per-|C. 41, 9 DomLR 439, 23 WestLR 33, 
224 P 668. formed on one and the same piece of | 3 West Wkly 76. 

62. Rico Reduction, etc., Co. v.| property, although on different por- 76. Bradshaw v. Saucerman, su- 
Musgrave, 14 Colo. 79, 23 P 458;] tions of it. Dickenson v. Bolyer, 55] pra. 

McIntyre v. MacGinnis, 41 Mont.| Cal. 285. 77. See ASAIO provisions; and 
87, 108 P 353, 137 AmSR 701. 68. Dickenson vy. Bolyer, supra;|supra § 845. 

Ta] The character of the work Phillips v. Salmon River Min., etc., 78. McClung v. Paradise Gold 
done need not pve classified under a|Co., 9 Ida. 149, 72 P 886. Min. Co., 164 Cal. 517, 129 P 774. 
statute requiring any person desir- 69. Joining claims and items gen- 79. See supra § 864. 
ing a mechanic’s lien to file a just] erally see infra § 868. 80. Ball v. Red Square Oil, etc., 
and true account of the amount due 70. Irvine v. McDougal, 5 Alaska] Co., 113 Kan. 763, 216 P 422. 
him after allowing just credits, etc.,| 220; Bartels v. McCullough, 102 Or. 81. Malone v. Big Flat Gravel 
and the items need not be set out in| 66, 201 P 733. Ming) Co.fuii Gen Calin25 7.8, 18 5 Pett 2s 


the account filed, and accounts for 
work on mining claims need not 
specify the amount due for each 
kind of work, whether construction 
work or on repairs, or in mining, or 
road_ building. McIntyre v. Mac- 
Ginnis, 41 Mont. 87, 108 P 353, 137 
AmSR 701. 

63. Irvine v. McDougal, 5 Alaska 
220; Rico Reduction, etc., Co. v. Mus- 
grave, 14 Colo. 79, 23 P 458; Cannon 
‘ -v. Williams, 14 Colo. 21, 23 P 456; 
Nolan y. Lovelock, 1 Mont. 224; Bar- 
tels v. McCullough, 102 Or. 66, 201 
P 733. 

[a] Stating a balance due is not 
a compliance with a provision re- 
quiring an abstract showing the 
whole amount of debt, the whole 
amount of credit and the balance due 
or to become due. Cannon v. Wil- 


{a] Mistake.—(1) The fact thata 
lien claimant included in his claim, 
through an honest mistake, a claim 
for services for which the statute 
gives no lien, will not defeat the lien 
for other services within the statute 
also claimed, if the two can be sepa- 
rated. Irvine v. McDougal, 5 Alaska 
220. (2) That lien claimant by mis- 
take in his notice overstated the 
amount of his claim, causing a dif- 
ference of forty-three dollars in a 
claim on a long account, amounting 
to three hundred and sixty-two dol- 
lars after allowing for the mistake, 
does not avoid the whole lien, where 
defendant was not misled or injured 


by it. Bartels v. McCullough, 102 
Or. 66, 201 P 733. 

71. Nolan v. Lovelock, 1 Mont. 
224. See also infra § 869, 


Heisler v. Hamilton Mammoth Mines 
Cos; FELO sOrs74035 62213) Paso: 

[a] Overtime work.—A lien notice 
complying with statute is good, al- 
though it does not segregate demand 
for overtime work, since there is no 
statutory provision requiring such 
segregation. Haines Commercial Co. 
Ve .Gnabill) 78 Ori 375; 1b25P 377. 

[b] Where claimant dealt directly 
with the owners of the property, and 
the nonlienable items are separately 
stated in the notice of lien and in the 
complaint for foreclosure, that claim- 
ant’s statement of his miner’s lien 
included items which were nonlien- 
able did not vitiate the lien. Heisler 
v. Hamilton Mammoth Mines Co., 110 
Or; 4038, 223 P 735; 

Excessive claims generally see su- 
pra § 864. 


{178 {40 .C. 37)" 


to be insufficient to support a lien,*? and in such 
causes the defect cannot be cured by oral evidence, 
separating the two classes of items.** Under a stat- 
ute giving lien to both contractors and laborers,** 
a joinder of a claim of lien under a contract of 
employment by the day with one under contract 
for a specified amount of work at an agreed price 
per foot does not render the claim invalid, the work 
being continuous and of the same character under 
both contracts.8° Two persons doing work under 
a joint contract providing for payment to each sev- 
erally of one half of the contract price need not 
join in the lien claim,®* each being entitled to file 
a separate claim for half the amount.*’ And there 
being no provision in the lien statute for filing joint 
liens where no community of interest exists, if the 
attempt is made to file a joint lien, it does not pre- 
vent. the several lien claimants from filing valid 
individual liens.®® 

[§ 869] f. Waiver, Loss, or Discharge. The legis- 
lature has no power to affix conditions of forfeiture 
to a lien arising under an article of the constitu- 
tion.8® A laborer does not lose his hen for the 
amount actually due by claiming a lien for a sum 
in excess of that to which he is entitled,®® unless 
there is fraud connected with the transaction.®t The 
lien for labor is not lost by giving an order on 
the owner of the mine for a portion of the amount 
due, where the order was not received by the payee 
in payment of any claim against the miner, or paid 
or accepted by the drawee, but was returned to the 
miner before the filing of his claim of len;%? nor 
is such lien lost by taking a note as evidence of the 
amount due.®? Where claimant relies on a contract 
inconsistent with the lien sought, he thereby waives 
his len. 

Merger. Where one of the holders of two concur- 
rent liens purchases under execution sales the prop- 
erty subject to the liens, his own len is not merged 
in the title thus purchased.®® But where an action 
to foreclose a mining lien is consolidated with a suit 
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to foreclose a mortgage upon the same property and, 
a receiver is appointed who sells the property for 
an amount less than sufficient to pay both decrees, 
the purchaser takes the property free from any lien 
on the amount remaining unpaid.% 

Repeal of statute. It has been held that the re- 
peal of the statute, after the lien has attached by. 
performance’ of the work, does not defeat the lien.°* 

[§ 870] g. Estoppel.°* A party against whom a 
lien is claimed may be estopped by his acts or con- 
duct from denying the authority of one who con- 
tracted for the labor for which the lien is claimed.®*® 
Laborers claiming liens upon the property of a 
mining company need not inquire into the owner- 
ship of the tools used by them or prove that their 
work was done in reliance upon the company’s 
ownership, in order to assert an estoppel against 
third persons.t And ‘when one, not the owner, but 
having an interest in the mine, has permitted his 
property to be used continuously in the operation 
of the mine, he will be estopped from denying the 
lability of such property to a laborer’s lien against 
the company.?, An owner, however, is not estopped 
to defeat a lien for work on the lands of a stranger.® 

[§ 871] h. Assignment. Miners’ and mechanics’ 
liens are assignable* and may be enforced in the name 
of the assignee.» The assignee of several claims 
must file a separate lien for each claim within the 
period of limitations for each. An assignment be- 
fore the lien is recorded carries title only to the 
debt and not to the right to perfect the lien.? But 
assignments bearing date subsequent to the record- 
ing of the lien take effect only after tlie filing of 
the lien,® although they were in fact executed and 
verified when the assignment was executed and were 
filed by the assignee as agent for the assignor,® and 
hence the lien is not invalid as having been filed 
after the assignment of the elaim.?° 

Subcontract and not assignment. Where well dig- 
ging contractors contracted with another to com- 
plete the well which they had begun and the lessee 


82. See cases infra note 83. contract provided that defendant| lessee of a mining claim the statu- 
83. Donaldson v. Henning, 4| might sell the lease within the] tory agent of the owner to contract 
Alaska 642, 651 [cit Cyc]; Boyle v.| stated time, plaintiff thereby ex-| for improvements, it does not author- 


Mountain Key Min. Co., 9 N. M. 237, 
50 P 347; Williams v. Toledo Coal 
Co., 25 Or. 426, 36 P 159, 42 AmSR 
1S 


thereon). 
95. 


pressly waived his right for lien 


M. C. Bullock Mfg. Co. v. 
Sunday Lake Iron Min. Co., 132 Mich. 


ize him to procure another on behalf 
of the owner to furnish labor or ma- 
terial for improvements located on 
the land of a stranger, so that the 


Lien against several mining claims 
operated as one see supra § 862. 
+ See supra § 845. 
85. Ferro v. Bargo Min., etc., Co., 
37 Nev. 139, 140 P 527. 

86. Ferro v. Bargo Min., etc., Co., 
supra. 
o7. 
supra. 
88. Skyrme  v. 
etc., Co., 8 Nev. 219. 
89. Moore v. Carey Bros. Oil Co., 
(Tex. Commn. A.) 269 SW 75, 39 
ALR 1247 (a lien for material. fur- 
nished for oil well casings being a 
constitutional lien, under constitu- 
tion, it does not depend upon statute, 
and a lien thus acquired is not lost 
as between parties by failure to re- 
cord contract or bill of particulars 

as required by statute). 

90. See supra § 864. 

91. See supra § 864. 

92. Palmer v. Uncas Min. Co., 70 
Cal. 614, 11 P 666. ; 


Ferro v. Bargo Min., etc., Co., 


Occidental Mill, 


93. Skyrme v. Occidental Mill, 
etc., Co., 8 Nev. 219. 
94. Nystel v. Gully, (Tex. Civ. A.) 


257 SW 286 (where plaintiff relied 
for recovery on contract which pro- 
vided that, if a sale of oil leases on 
which he sought a laborer’s lien 
should be made, he would receive a 
commission on such sale, but the 


285, 93 NW 611. 

96. Loud v. Gold Ray Realty Co., 
T2/Or, V6; 142° Pi 785. 

97. In re Hope Min. Co., 12 F. Cas. 
No. 6,681, 1 Sawy. 710. 


98. Generally see Estoppel 21 C. 
J. p 1052. 
99. Stark v. Petty, 195 Ky. 445, 


243 SW 50. 

[a] Estoppel of assignor of oil 
lease to deny assignee’s authority to 
contract.—Completion of well by as- 
signor of oil lease after revocation 
of assignment does not affect ques- 
tion of estoppel of assignor by his 
statements to contractor to deny as- 
signee’s authority to contract. Stark 
v. Petty, 195 Ky. 445, 243 SW 50. 

1. Rogers v. Reynolds, 95 Wash. 
470, 164 P 80. 

2. Rogers v. Reynolds, supra 
(where partners allowed their en- 
gines to be operated some months by 
a mining company in which they 
were interested, and in negotiations 
to release the company’s property 
from mechanics’ liens agreed to pro- 
posed mortgage covering the engines, 
they were estopped to deny the en- 
gines’ liability to laborers’ liens filed 
against the mining company). 

3. Olson v. Busy Bee Min., etc., 
Co., 118 Wash. 24, 202 P 246 (even if 
the mechanics’ lien statute makes 


owner is not bound by the lessee’s 
acts in so locating an air slope or 
tunnel). 

4 U.S.—In re West Norfolk Lum- 
ber Co., 112 Fed. 759. 

Cal.—Castagnetto v. Coppertown 
Min.;).eté, Co., 146 Cal. 329, 80 Pi74 

fowa.—Mitchell v. Burwell, 110 
Iowa 10, 81 NW 198. 

Nev.—Skyrme v. Occidental Mill, 
etc., Co., 8 Nev. 219. 

Or.—Loud v. Gold Ray Realty Co., 
72 Or, 155, 142 P 785. 

Tex.—Crowley v. Adams, (Civ. A.): 
262 SW 883. } 

Assignability of liens generally see 
Liens §§ 43-45. ’ j 

5. See cases supra note 4. 

{a] Assignment of debt.—A claim 
for a lien for supplies furnished for 
the operation of a mine may be filed 
by an assignee of the debt. In re 
West Norfolk Lumber Co., 112 Fed. 
treo But compare Mechanics’ Liens 

6. See supra § 860. 

7. Loud v. Gold Ray Realty Co.; 
72) Or, 155,.142"P) 785. 

8 McClung v. Paradise Gold Min. 
Co., 164 Cal. 517, 129 P 774, , 

9. McClung v. Paradise Gold Min. 
Co., supra. : 

10. McClung v. Paradise Gold 
Min. Co., supra. : 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, : 
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continued to make all payments direct to the con- 
tractors who in turn paid the other’s pay roll, such 
an agreement did not amount to an assignment 
of the contract, but constituted a subcontract so 
that one furnishing material to such other is en- 
titled to a lien on thelease, under a statute giving 
a lien‘on material furnished a subcontractor.12 

[S$ 872] i. Priority—(1) In General. In order to 
give the statutory preference to the lien of laborers 
working in or about a mine over other claims,'* the 
statutory requirements in that behalf must be ob- 
served.+4 

[§ 873] (2) Over All Other Claims. A lien, un- 
der a statute giving such liens priority over all other 
elaims against the prcperty which is subject to the 
liens,’® has priority over all other liens, mortgages, 
or charges, whether prior or subsequent to the per- 
formance of the labor performed, for which the lien 
is claimed.1® Such a statute does not deprive the 
mortgagee of his property right without due process 
of law in that it enables the owner of a mine, after 
mortgaging it to contract debts for labor and ma- 
terials which may absolve, by reason of the prefer- 
ence, all the seeurity when the law was in existence 
before the mortgage in question.!7 

[§ 874] (3) Over Prior Claims and Encumbrances. 
In the absence of a statute otherwise providing, 
under the general rule governing priorities as be- 

11. Republic Supply Co. v. Allen, 
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20. Colorado Gold Dredging Co. v. 
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' tween encumbrances,!® one who acquires a mining 


claim with notice after other lens had attached 
takes it subject to such hens.?° In some jurisdic- 
tions lienholders are given priority over prior en- 
cumbrances for the increased. value accruing 
through the work done or material furnished ;*+ 
and under some statutes a lienholder is given prior- 
ity over prior encumbrances to the extent of a 
moiety of the property, irrespective of whether it 
has or has not. been increased in value by the work 
done or material furnished.*” ‘ 

[§ 875] (4) Over Subsequent Claims and Encum- 
brances—(a) In General. Under the rule as to pri- 
orities as between liens,?* a lien has priority over 
subsequent liens or encumbranees.** A claimant 
whose lien is subsequent in point of time to a mort- 
gage can attack it only upon the ground that it was 
made to hinder, delay, or defraud creditors, and the 
mere fact that it is without consideration is not the 
equivalent to this.”® TEAS 

[§ 876] (b) Where Lien Relates Back. In juris- 
dictions where by statute? or otherwise the len 
relates back to the date of the. first item of labor 


, or material furnished,?? it has priority over other 


claims and over mortgages covering the same prop- 
erty executed and recorded after the beginning 
of work or furnishing material, and over attach- 
ments levied subsequently thereto ;?8 but where sup- 
27. U. S.—Mott v. Wissler Min. 


(Tex. Civ.. A.) 262 SW 113 


12. Republic Supply Co. v. Allen, 
supra. See also supra § 848. 

13. See statutory provisions. 

14. Stichler v. Malley, 94 Pa. 82. 


Compare Hemisphere Oil, etc., Co. v. 
Oil Well Supply Co., 104 Okl. 83, 230 
P 245 (holding that where a corpora- 
tion is organized, to take over pro- 
ducing oil and gas lease belonging to 
another company, and as the only 
consideration therefor issues its 
stock to stockholders of old com- 
pany in lieu of shares held by them 
therein, the new corporation is not 
an innocent purchaser for value with- 
out notice of materialman’s lien 
against lease, although lien_ state- 
ment on file in court clerk’s office did 
not correctly describe land). 

[a] Notice to sheriff before sale.— 
Under the statute of 1872, notice in 
writing of the claims of such laborers 
must be given to the sheriff before 
the sale of the property under a 
judgment confessed for such claims, 
in order to give them precedence over 
mechanics’ liens on the distribution 
of the proceeds. Stichler v. Malley, 
94 Pa. 82. 

15. See statutory provisions. 

16. Atlantic Dynamite Co. v. Ropes 
Gold, etc., Co., 119 Mich. 260, 77 NW 
938 (Howell St. Annot. § 8408); Smith 
v. Port Hood Collieries, 56 N. S. 147, 
[1923] 1 DomLR 1094 [app dism 
(Can.) [1924] 4 DomLR 211] (Me- 
ehanics’ Lien Act [1915] ¢ 2 § 32). 

{a] Priority of lien over prior at- 
tachments extends only to mineral- 
bearing gravels excavated, hoisted, or 
otherwise piled into “dumps,” and the 
proceeds thereof, and not to gold or 
gold dust so extracted by the dredg- 
ing process. Nordstrom vy. Sivertsen- 
Johnsen Min., etc., Co., 5 Alaska 204. 

{[b] Under an excepting clause of 
the Mechanics’ Lien Law by which a 
priority lien over any mortgage, etc., 
was not to apply to any conveyance 
or other claim given in good faith 
and for value prior to the approval 
of the act, preference did not apply 
to a reservation of a royalty prior to 
the act to a lessor. Donaldson v. 
Henning, 4 Alaska 642. 

17. Haines Commercial 
Grabill, 78 Or. 375, 152 P 877. 


Cox # iV. 


18. See infra thiS section; and su- 
pra § 873. 
19. See Liens § 39 et seq; 


Me- 
chanics’ Liens § 353 et sed, : 


Sterns-Roger Mfg. Co., 60 Colo. 412, 
153 P 765. 

[a] A mortgage recorded before 
the contract is made or work there- 
under commenced has priority over 
the miner’s lien under the mechanics’ 
lien statute. Folsom v. Cragen, 11 
Colon205; 44% Babso. 

21. See statutory provisions; 
Bradshaw. v. Saucerman, 18 B. C. 41, 
9 DomLR 439, 23 WestLR 33, 3 West 
Wkly 761 (Miners’ Lien Ordinance of 
May 26, 1906). 4 

[a] Improvements. — Sometimes 
the statute extends a lien for labor 
and materials to the land upon which 
the building or improvement is situ- 
ated and gives it precedence over any 
mortgage made subsequent to the 
commencement of the work, and pro- 
vides that the lien shall attach to the 
improvement in preference to any 
prior mortgage on the land and per- 
mits the enforcement of the lien by 
the sale of the-improvement under 
execution and its removal within a 
reasonable time, Under such statute 
the lien of a mechanic as to the im- 
provement is superior to a prior 
mortgage on the land, but as to the 
land itself the prior mortgage re- 
tains precedence, and therefore, 
where a lien claimant has not erected 
a building or placed such an improve- 
ment upon a mining claim, as is sus- 
ceptible of severance, or removal, his 
lien must yield to a prior mortgage 
upon the premises. Johnson v. Puri- 
tan Min. Co., 19 Mont. 30, 47 P 337. 

22. Bradshaw vy. Saucerman, 18 B. 
C. 41, 9 DomLR 439, 23 WestLR 33; 
3 WestWkly 761; Brabeson v. Thomp- 
son, (Yukon T.) 6 WestLR 587 (both 
construing Miners’ Lien Ordinance of 
May 26, 1905). 

[a] Retroactivity of statute. 
Only mortgages registered prior to 
the passing of the ordinance are ex- 
empt from its operation, and mort- 
gages registered subsequent thereto, 
although prior to the coming into 
force of the act are affected by the 
lien to the extent of one half of in- 


terest in the claim. Drabeson v. 
Pason, (Yukon T.) 6 WestLR 

23. See Liens § 39 et seq; Me- 
chanics’ Liens § 354 et seq. 

24. See infra §§ 876, 877. 

25. Bewick v. Muir, 83 Cal. 368, 
23. P7389. 

26. See statutory provisions. 


Co., 135 Fed. 697,68 CCA 7335: 
Cal.—Hamilton v. Delhi Min. Co., 

118 Cal. 148, 50 P 378. 
Colo.—International Trust Co. v. 

Clark Hardware Co., 66 Colo. 210, 180 


P 300; Keystone Min. Co. v.. Gal- 
lagher, 5 Colo. 23. 
Mich.—McLaren Vv. Byrnes, 80 


Mich. 275, 45 NW 143. 

Okl.—Atlas Supply Co. v. Bank of 
Commerce, 101 Okl. 57, 223 P 159. 

S. D.—SsSutton v. Consolidated Apex 
Min. Co., 15 S. D. 410, 89 NW 1020. 

Tex.—Crowley v. Adams, (Civ. A.) 


262 SW 883. 
yore C:=-Forrest,v.4,eniith}, 14> BoasC. 


See also Mechanics’ Liens § 333. 

[a] An assignee’s lien upon prop- 
erty for labor performed by the as- 
signor relates back, when fixed, to 
the time when the work was per- 
formed, and takes precedence of all 
claims attaching to it since that 
time. Crowley v. Adams, (Tex. Civ. 
A.) 262 SW 883. 

{[b] Bankruptcy between maturing 
of last item and filing does not de- 
stroy priority.—Under a_ provision 
giving a lien for supplies furnished a 
mining or manufacturing company 
and requiring the filing and record- 
ing of a sworn statement of the claim 
within ninety days after the maturity 
of the last item of the bill, the lien 
attaches at the time the supplies are 
furnished and not at the time the 
claim is filed, and an adjudication in 
bankruptcy against the debtor be- 
tween the date of maturity of the 
last item of the account and the fil- 
ing and recording of the claim does 
not destroy the right to priority in 
the distribution of the bankrupt’s 
estate. Mott v. Wissler Min. Co., 135 
Hed. 697, 68 CCA 335. 

tc] Ucmmeiucement of “work” 
means beginning of operations under 
contract and not labor of some me- 
chanic_ or _ laborer. International 
Trust Co. v. Clark Hardware Co., 66 
Colo. 210, 180 P 300. 


28. Cal.—Hamilton v. Delhi Min. 
Conradsy Call s148. 500 Pe oiay 
Colo.—International Trust Co. v 


Clark Hardware Co., 66 Colo. 210, 180 
P 300; Folsom v. Cragen, 11 Coly. 205, 
Ur Oa Saas tse 
Mich.—McLaren vy, 
Mich, 275, 45 NW 143. 
Okl.—Atlas Supply Co. v. Bank of 
Commerce, 101 Okl. 57, 223 P 159. 
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plies are not furnished under one general contract, 
a mortgage given after part of the material was 
furnished takes priority over items in respect of 
material subsequently furnished ;?° and a subsequent 
verbal agreement cannot be tacked to a written 
contract entered into prior to the giving of a mort- 
gage so as to extend the priority of the lien under 
the contract to work done under the parol agree- 
ment and not designated in such written contract.*° 

[§ 877] (c) Where Lien Does Not Relate Back. 
Where the lien does not relate back to the time 
of the doing of the work, but runs only from the 
filing of the lien as provided by the statute,*+ it is 
inferior to a mortgage filed prior to the filing of 
the lien.*? 

[§ 878] (d) Concurrent Liens. As between those 
who have coneurrent liens of the same character 
there is no priority.** 

[§ 879] j. Enforcement—(1) In General. The 
nature of the proceedings for the enforcement of 
the lens of laborers in mines, or mechanie¢s or ma- 
terialmen, depends upon the particular statute.** 
A suit to enforce a mechanie’s lien for work done 
on a mine is a proceeding in equity, although ac- 
cording to the procedure in many of the states a 
personal judgment also may be rendered,*> and 
sometimes it is expressly provided by statute that 
the lien given for labor upon a mine may be en- 
forced in the same manner and with the same effect 
as mechani¢s’ lens.*° ; 

Venue.*? The action should be brought in the 
county where the mining claim is situated.®§ 


S. D—Sutton v. Consolidated Apex 
Min. Co., 15 S. D. 410, 89 NW 1020. 

Tex.—Crowley v. Adams, (Civ. A.) 
262 SW 883; Moore v. Houston Oil 
Co., (Civ. A.) 259 SW 168. 

Fe C.—Forrest v. Smith, 14 B. ©. 
183. 


[a] 


terial. 
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111 Kan. 621, 208 P 568. 

Furnishing of material under 
different contracts after execution of 
mortgage cannot be tacked to prior 
contract so as to give priority over 
mortgage to liens for additional ma- 
Baxter v. Cherryvale Oil Co., 


[§§ 876-881 


[§ 880] (2) Limitation of Action. Limitation.®® 
The proceedings for enforcement must be com- 
menced within the period after the lien claim is 
filed, which the statute creating the lien fixes as 
the limit of its life.#° But, although it does not 
appear by the pleadings that the action was brought 
within the time limited for the life of the len, 
attachments made in such an action may still be 
considered valid as those of general attaching cred- 
itors not seeking to enforce a lien.** 

[§ 881] (3) Parties.42 Where the legal title to 
a mine is held by one of several partners in trust 
for the remaining partners, he alone is a necessary 
party defendant in a suit against him to subject 
his interest only,#? although the others may be 
proper parties.4#4 Where the holder of a miner’s 
lien dies after assigning the claim to another, the 
assignee is entitled to collect the claim and enforce 
the lien without making the assignor’s administra- 
tor a party.*®> It is proper to make one having an 
interest in property, against which a lien is asserted, 
a party defendant,*® but the denial of the applica- 
tion of a third person to be made a party defendant, 
after the case was tried and the parties rested, is 
not an abuse of discretion, since applicant is not 
prejudiced by a judgment in an action in which he 
was not a party.*7 But such liens are enforceable 
as against the interests of owners who were not 
made parties in the proceeding, but who had notice 
of trial under the provisions of the statute.*8 

Lessee. Since the debt is the foundation of the 
action, and unless it exists and is then enforceable, 
forced under the congressional stat- 
ute. Nordstrom v. Sivertsen-Johnsen 
Min’, etc.; Co.) 5 Alaska! 210. 

[b] Action not a special proceed- 
ing.—Under Ly: (1880) c¢ 440, the 


remedy provided for foreclosing the 
lien for labor in sinking, drilling, 


See also -Mechanics’ Liens § 373. 

[a] Priority over attachment.— 
One who has performed labor for a 
mining corporation before the levy of 
a writ of attachment on its property 
is entitled to priority over the at- 
taching creditor, although he has 
filed no notice of his lien. McLaren 
v. Byrnes, 80 Mich. 275, 45 NW 143. 

[b] Estcoppel.—The manager and 
superintendent of a mining company, 
who was also a stockholder and di- 
rector, and who as such took part in 
procuring loans secured by mort- 
gages on the property, and expended 
the money received in and about the 
same without informing the mort- 
gagees that he claimed a miner’s len 
for his services, could not be estopped 
from asserting that such lien was 
prior to the mortgages, where it did 
not affirmatively appear that the 
mortgagees were in any manner mis- 
led to their prejudice by his conduct. 
Sutton v. Consolidated Apex Min. Co., 
15 S. D. 410, 89 NW 1020. 

{c] Lien for fixed time on granite 
quarried.—The lien given by St. 
(1876) c¢ 90, to one who has labored 
in quarrying granite, upon all granite 
quarried by himself and his fellow 
workmen for thirty days after such 
granite is cut and dressed, and as 
much longer as it remains unsold and 
not shipped on board a vessel, will, 
if enforced by attachment within 
such thirty days, have precedence ot 
all other claims, including sales made 
within that period. A ‘laborer’s at- 
tachment made after that period has 
expired will prevail against prior 
claims only when made before the 
stone is sold or shipped on board a 
vessel. Collins Granite Co. v. Dev- 
ereux, 72 Me. 422. 

29. Atlas Supply Co. v. Bank otf 
Commerce, 101 Okl. 57, 223 P 159. 

30. Baxter v. Cherryvale Oil Co., 


111 Kan. 621, 208 P 568: 

31. Gordon v. House, 201 Ky. 4», 
255 SW. 846. 

32. Gordon v. House, supra. 

33. M. C. Bullock Mfg. Co. v. Sun- 
day Lake Iron Min. Co., 132 Mich. 
285, 98 NW 611; Devine v. Taylor, 12 
Oh. Cir. Ct. 723, 4 Oh. Cir. Dec. 248; 
Wagner Supply Co. v. Bateman, (Tex. 
Civ. A.) 260 SW 672. 

[a] One who performs services in 
drilling and caring for an oil and 
gas well, for an interest therein and 
compensation in money for certain 
work, is entitled to a mechanic’s lien 
against the leasehold interest and oil 
well equal to, and codrdinate witn, 
the lien of materialman for casing 
and other supplies furnished, and the 
latter’s lien is not superior. Wagner 
Supply Co. v. Bateman, (Tex. Civ. A.) 
260 SW 672. 

[b] The construction of an oil 
well is a “job” under a statute pro- 
viding that, where liens are obtained 
by several persons on the same job, 
they have no priority among each 
other. Devine v. Taylor, 12 Oh. Cir. 
Ct. 723, 4 Oh. Cir. Dec. 248. 

{c] Where a judgment creditor, 
who is also the holder of a lien on 
the debtor’s property, causes a por- 
tion of the property, upon which 
there is a concurrent lien, to be sold 
on execution, and applies the pro- 
ceeds upon the judgment, upon an 
accounting between the lienholders 
the proceeds of such sale should be 
deducted from his pro rata share un- 
der the lien. M. C. Bullock Mfg. Co. 
v. Sunday Lake Iron Min. Co., 132 
Mich, 285, 98 NW 611. 

34. See statutory provisions. 

{a] In Alaska, although the Ter- 
ritorial Act does not provide for 
methods of enforcing liens, the con- 
gressional and legislative act may be 
treated together and the liens en- 


ete., an oil or gas well, ete., was vy 
an action as distinguished from a 
special proceeding. Gallagher vy. 
Karns, 27 Hun GN. Y.) '375. 

35. Davis v. Alvord, 94 U. S. 545, 
24 L. ed. 283. See also Mechanics’ 
Liens § 501. 

36. Flagstaff Silver Min. Co. v. 
Cullins, 104 U. S. 176, 26 L. ed. 704. 

Joinder of causes see infra § 885. 
Ie Generally see Venue [40 Cye 
38. Fields v. Daisy Gold Min. Co., 
26 Utah 373, %3 P 521. 

39. Generally see Limitations of 
Actions. 37 C. J. p 666. 

40. Burns v. White Swan Min. Co., 
35 Or. 305, 57 P 637; Lushbaugh v. 
Callaghan, (Yukon T.) 6 WestLR 830. 

[a] Absence from state.—A gen- 
eral statute providing that the run- 
ning of the statute of limitations 
shall be suspended during the ab- 
sence of defendant from the: state 
does not apply to suits .foreclosing 
such statutory liens. Burns v. White 
Swan Min. Co., 35 Or. 305, 57 P 637. 

Foreclosure of mechanics’ liens see 
Mechanics’ Liens §§ 524-538, 


41. Union Slate Co. vy. Tilton, 73 
Me. 207. 
42. Generally see Parties [30 Cye 


a4 and also Mechanics’ Liens §§ 539-— 

43. Rosina v. Trowbridge, 20 Nev. 
NOS Liebe ple 

44. Rosina v. Trowbridge, supra. 

45. State v. Langan, 36 Nev. 577, 
d US lund Sea tS UE 

46. Holtzman v. Bennett, (Nev.) 
229 P 1097. 

47. Richmond Mach. Co. v. Ben- 
nett, (Nev.) 229 P 1098. 

48. Dyment v. Smith, (Can. ) 
[1923] 4 DomLR 211; Smith v. Port 
Hood Collieries, 56 N. S. 147, [1923] 
1 DomLR 1094 [app dism (Can.) 
[1924] 1 DomLR 211]. 
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the incidental right to enforce the lien cannot pre- 


vail;*® the lessee of a mine or mining ¢laim is a 


necessary party to a suit to enforce the len for 
work and materials furnished him,°°® in the absence 
of a waiver by the owner;*! and this is so, although 
claimant is employed solely by the nonresident 
lessee of mines to labor therein.®? It has, however, 
been held that, where the action is based’ on the 
owner’s failure to post a nonliability notice in ac- 
cordance with-a statutory provision, the lessee is 
not a necessary party defendant, the complete rem- 
edy being against the property.** 

[§ 882] (4) Process.°* Defendant against whom 
the relief is sought is brought in by summons as 
in other cases,°> and under proper conditions as pre- 
scribed by the statutes providing for the service 
of process by publication such service will be suffi- 
cient to support a judgment establishing the lien 
and ordering the sale of the property.°® A nonresi- 
dent mortgagee of mining property situated in the 
state, who is served in a sister state with the sum- 
mons and complaint in a suit to enforce miners’ 
liens, and who fails to appear to answer the com- 
plaint alleging that plaintiffs’ liens are superior 
to the mortgage, is concluded by the judgment ad- 
judging that the liens are superior.°* Where, in a 
suit against a mining company and a codefendant 
to foreclose miners’ liens, codefendant serves on 
the company a cross complaint for judgment for 
his lien, the court acquires jurisdiction to determine 
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the validity of codefendant’s lien as against the 
company.®* A statute permitting joinder of all lien 
claimants in the same action was intended to dis- 
pose of all claims on one action or proceeding, and, 
in providing that the owner of the property shall 
be made a party, requires that he shall be advised 
of every lien claim by summons and complaint in 
the manner provided by law, whether in a joint 
complaint or a separate action.®°® And under a 
statute contemplating the adjudication of all lien 
claims in one action, if defendant in a mechanic’s 
lien suit is regularly served with process, others 
claiming liens for labor may come in under the 
notice published in accordance with the statute in 
that behalf and prove their liens without issuing 
summonses.°° 

[§ 883] (5) Pleading**—(a) Of Claimant or 
Plaintifi—aa. In General. Plaintiff’s pleading, in a 
proceeding to enforce a lien on a mine or mining 
claim, must allege all the facts that entitle him to 
a lien.** The sufficiency of the complaint in a suit 
to foreclose a lien must be determined by the pro- 
visions of the statute creating the lien, and if there 
is substantial compliance therewith it will be suffi- 
cient.°* The contract stated in the complaint must 
be the same in all essentials as the contract stated 
in the notice of lien.%4 

Nature of work done. It must be pleaded that the 
labor performed was for one or more of the pur- 
poses specified in the statute, in order that it may 


49. Lucky Boy Min., etc., Co. v. 
Moore, 23 Ariz. 291, 203 P 556; Hoye 


Coal Co. v. Colvin, 83 Ark. 528, 104 
SW 207. 
50. Lucky Boy Min., etc., Co. v. 


Moore, 23 Ariz. 291, 203 P 556; Hoye 
Coal Co. v. Colvin, 88 Ark. 528, 104 
SW 207. 

51. Lucky Boy Min., etc., Co. v. 
Moore, 23 Ariz. 291, 203 P 556; Lewis 
v. Beeman, 46 Or. 311, 80 P 417. 

[a]. Waiver by failing to demana 
joinder.—Under a statute making the 
lessors of mining property liable for 
the claims of miners under certain 
conditions, the further requirement 
that persons who are _ personally 
liable shall be made parties to the 
suit for the foreclosure of a miner’s 
lien is for the benefit of the mine 
owner, and if a lessee is not joined 
in such suit the lessor waives the 
nonjoinder by failing to demand tnat 
he be brought in, the requirement 
being designed to enable the lessor in 
such a case to have a judgment over 
against the lessee. Lewis v. Beeman, 
46. Or, 3164 80. By 417: 

52. Hoye Coal Co. v. Colvin, 83 
Ark. 528, 104 SW 207 (constructive 
service may be made on such non- 
resident lessees). 

53. Cascaden v. Wimbish, 161 Fed. 
241, 88 CCA 277; Didier v. Webster 
Mines Corp., (Nev.) 234 P 520. 

54. Process: 

Generally see Process [32 Cyc 412]. 


In foreclosure of mechanics’ liens 
ae Mechanics’ Liens §§ 561- 
567. 


55. Lonkey v. Keyes Silver Min. 
Co:, 21 Nev. 312, 31-P 57,17 LRA 351. 

56. Hoye Coal Co. v. Colvin, 83 
Ark. 528, 104 SW 207; Bewick v. Muir, 
83 Cal..368, 23 P 889; Keystone Min. 
Co. v. Gallagher, 5 Colo. 23; Lonkey 
v. Keyes Silver Min. Co., 21 Nev. 312, 
SIPs O71 Ate GRAY 36.1. 

{a]. Such service will be sufficient 
(1) although before the commence- 
ment of the suit defendant had 
parted with his interest, and did not 
appear in the suit. Keystone Min. 
Co. v. Gallagher, 5 Colo. 23. (2) It is 
unnecessary to state whether the 
right to the money sought to be re- 
covered accrued from work and la- 
bor, or from goods sold and delivered, 
or to state the kind of lien, or on 
what property the lien attached. All 


these things appear in the complaint 


on file. Bewick v. Muir, 83 Cal. 368, 
23, P 389. 
{b] Nonresident lessees of a mine 


who are necessary parties to a suit 
by their servants to establish a lien 
on the ‘mine and its appliances tor 
wages due may be. constructrivery 
served, no personal judgment against 
them being required. Hoye Coal Co. 
v. Colvin, 83 Ark. 528, 104 SW 207. 
{e] Service on forei corpora- 
tions.—Notice to other lienors under 
a statute providing for the publica- 
tion of a notice, notifying all persons 
claiming liens against the property 
to appear on a certain day specified 
and exhibit proof of the liens, is not 
sufficient service upon a foreign cor- 
poration, but the Summons must be 
served personally or constructively 
as required by the statute in such 
eases. Lonkey v. Keyes Silver Min. 
21 Nev. 312, 81_P 57, 17 LRA 
351. 


57. Phillips v. Branch Mint Min., 
etc., Co., 27 S. D. 350, 131 NW 308. 

58. Phillips v. Branch Mint Min., 
etc., Co., supra. 

59. Lucky Boy Min., etc., Co. v. 
Moore, 23 Ariz. 291, 203 P 557 (where 
plaintiff joins another party as plain- 
tiff and pleads a separate cause of 
action in favor of such party, service 
by mail is not sufficient, defendant 
being entitled to be served with 
process is in an independent suit). 


60. Lonkey v. Keyes Silver Min. 
eee 21 Neve  Si2zne Sle Sr PRA 


61. Enforcement of mechanics’ 
liens generally see Mechanics’ Liens 
§§ 568-640. 

62. Alaska.—Peca v. Huddleston, 
5 Alaska 241. 

Cal.—Malone v. Big Flat Gravel 
Min. Co., 76 Cal. 578, 18 P 772. 

Colo.——Clark Hardware Co. v. Cen- 
tennial Tunnel Min. Co., 22 Colo. A. 
174, 123 P 322. 

Ill.— Borders v. Uhe, 88 Ill. A. 634. 

Ky.—Guggenheim v. Watkins, 167 
Ky. 639, 181 SW 357. 

Mont.—Alesina v. Stock, 8 Mont. 
416, 20 P 642. 

Nev.—Skyrme v. Occidental Mill, 
etc., Co., 8 Nev. 219. 

N. M.—Gray v. New Mexico Pumice 
Stone Co., 15 N. M. 478, 110 P 6038. 

Or.—Haines Commercial Co. v. 


Grabill,’78 Or: 375, 152. 2°377. 
_Tex.—Continental Supply Co. v. 

Gillespie, (Civ. A.) 269 SW 859; Wag- 

SOE: ve Oliver, (Civ. A.) '256 Siw 


Wyo.—Craig v. Higgins, 31 Wyo. 
166, 224 P 668. a if 

[a] Allegations are sufficient in a 
suit, seeking foreclosure of a lien 
acquired under statute, for filling an 
abandoned oil well, to charge fraud 
as against defendant’s alleged la- 
borer’s lien against the same prop- 
erty. Waggoner y. Oliver, (Tex. Civ. 
A.) 256 SW 302. 

[b] lien for wages after a sus- 
pension of business.—A petition by 
mine laborers under a statute giving 
a lien when. the mine owner or opera- 
tor shall suspend, sell or transfer 
such business; or when the property 
or effects engaged in such business 
shall be taken in attachment or ex- 
ecution, so that the business shall be 
stopped or suspended, is bad on de- 
murrer for failure to show that it 
was filed within sixty days after the 
mine was suSpended, and that the 
claim was for wages due within six 
months before that time. Gugenheim 
SE 167° Ky. 639, 181 SW 

[c] A separate demurrer by a sub- 
sequent encumbrancer to the com- 
plaint to foreclose a mechanic’s lien 
for labor on a mining claim on the 
ground that it does not state facts 
constituting a cause of action raises 
the question whether the complaint 
and claim of lien state facts consti- 
tuting a cause of action against tne 
subsequent encumbrancer. Gray v. 
New Mexico Pumice Stone Co., 15 N. 
M. 478, 110 P 608. 

63. Labay v. Northern Min., etc., 
Co., 5 Alaska 134; Nolan vy. Lovelock, 
1 Mont, 224. 

[a] Performance under contract. 
—The complaint need not allege 
affirmatively that the labor was per- 
formed under an express or impllea 
contract if the facts set up show an 
implied contract. Nolan v. Lovelock, 
1 Mont, 224. 

{b] Complaints held sufficient.— 
Peca v. Huddleston, 5 Alaska 241; 
Haines Commercial Co. v. Grabill, 78 
Ore:376, 252. P 877. 

- 64 Malone v. Big Flat Gravel Min, 
Cor viGLCal, oS ial See Ma. 
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be made the foundation of a lien;®°* and when a 
lien is given only for labor that went to the improve- 
ment of the mine, a complaint which does not in- 
clude such an allegation is fatally defective on 
demurrer.®¢ 

At whose instance work done. When a lien is 
sought against the owner, it must be alleged that 
the labor was performed at the instance of the 
owner or of one ‘who was the owner’s ‘‘agent’’ 
within the definition of that term as used in the 
statute.®? 


Filing of lien.6s It has been held that a com- 


plaint which shows that the claim of hen was not. 


filed until after the expiration of the statutory term 
in which to file it is demurrable.®® 

Value of property. Where the jurisdiction of the 
‘eourt is determinable by the value of the property 
involved and not by the amount sued for,’® it is 
necessary to allege, in proceedings to foreclose a 
lien, the value of the property sought to be fore- 
closed.” 

[§ 884] bb. To Enforce Liens on Adjoining Min- 
ing Claims. Mining claims severally located on the 
same ledge and consolidated in one mining company 
and worked by it as one mine, may, for the purpose 
of the Lien Law, be regarded and treated as a single 
claim and declared on as such."? 

[§ 885] cc. Joinder of Causes.’ Two lenors may 
join in one action, their causes being stated sepa- 
rately as required by the statute,* and where sev- 
eral mining claims adjoin each other, and are owned 
by the same company and worked as one mine, the 

65. Clark Hardware Co. v. Centen- 


nial Tunnel Min. Co., 22 Colo. A. 174, 
123 P 322; Lindemann v. Belden Cons. 
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Moore, 23 Ariz. 291, 203 P 557; Venard 
v. Green, 4 Utah 67, 6 P 415, 7 P 408. 
75. Malone v. Big Flat Gravel Min. 


~ Se : 
[§§ 883-888 


liens of different claimants upon different portions 
of the property may be joined in the same action, 
the causes being separately stated.” 

[§ 886] (b) Of Defendant. The answer must 
deny all the material allegations of fact in order 
to raise an issue thereon.”® And where a waiver of 
a mining. claim is relied on, it must be pleaded.”? 

[§ 887] (6) Issues; Variance.”® The lien claimant 
must recover, if at all, upon the theory of Jia- 
bility as made by his pleading.7® A material vari- 
ance between the allegations and proof will be 
fatal;*° it is otherwise where there is no substantial 
variance,®+ or the variance is wholly immaterial.*2 

[§ 888] (7) Evidence—(a) Presumptions and 
Burden of Proof. Where the complaint to enforce 
a lien as against the owner alleges that the lease 
was executed by the owner for the purpose of 
developing and extracting ore from the property, 
it must be presumed that the owner had knowledge 
that laborers were being employed and materials 
furnished in developing the property under the 
lease ;8*° and where the owner has required one enter- 
ing under an option to purchase to make improve- 
ments, it will be presumed that the mine was 
enhanced to the value of such improvements.5* The 
presumption that the owner is exempt from liability 
for labor and supplies furnished to the lessee may 
be overcome by proof that the lease was in fact a 
contract of purchase, and authorized the improve- 
ment.®° : 

The burden of proof is on claimant of a lien on 
a mine or mining claim to show by legally sufficient 
claim is attached as an exhibit, sets 


up a contract for labor ‘“‘to the ex- 
tent and value of” a sum named, 


Min., etc., Co., 16 Colo. A. 342, 65 P 403. 

{a] Allegation of notice to lessor 
held sufficient in action to enforce 
lien against lessor for materials fur- 
nished lessee. Clark Hardware Co. v. 
Centennial Tunnel Min. Co., 22 Colo. 
A. 174, 123° P 322. 

66. Morris v. Marsh, 3 Alaska 140; 
Borders v. Uhe, 88 Ill. A. 634. 

67. Morris v. Marsh, 3 Alaska 140; 
Reese v. Bald Mountain Cons. Gold 
Min Cott 88 Calis’ 285; "65 P. "6784; 
Wilkins v. Abell, 26 Colo. 462, 58 P 
612; Little Valeria Min., etce., Co. v. 
Ingersoll, 14 Colo. A. 240, 59 P 970; 
Schweizer v. Mansfield, 14 Colo. A. 
236, 59 P 843; Craig v. Higgins, 31 
Wyo. 166, 224 P 668. 

' [a] A complaint showing employ- 
ment by, and services rendered for, 
lessees of the owner of property 
states no cause of action against the 
owner. Little Valeria Min., etc., Co. 
v. Ingersoll, 14 Colo. A. 240, 59 P 
970; Schweizer. v. Mansfield, 14 Colo. 
A. 236, 59 P 843. 

' 68. See supra § 854 et seq. 


69. Alesina v. Stock, 8 Mont, 416, 
20 P 642. 
70. See Courts 15 C. J. p 51 et seq. 


71. R. O. Kipp Co. v. Anglin, (Tex. 
Civ. A.) 270 SW 893. 

72. Hamilton v. Delhi Min. Co., 
118 Cal. 148, 50 P 378; Sly v. Palo 
Alto Gold Min. Co., 28 Wash. 485, 68 
P 871. See also infra § 885. 

[a] Sufficiency of pleading.—An 
allegation in a complaint that the 
claim was adjacent to another claim, 
also held by defendant, and togetner 
operated aS a group, and which was 
not denied, authorized the court to 
include both claims in its decree, the 
allegation sufficiently showing that 
the materials and labor were fur- 
nished for the joint improvement of 
both claims. Sly v. Palo Alto Gold 
Min. Co., 28 Wash. 485, 68 P 871. 


een Generally see Actions §§ 188- 
74. Lucky Boy Min., etec., Co. v. 


Co., 76 Cal. 578,18 P 772 (in an action 
by an assignee to foreclose various 
liens for labor performed in a mining 
claim, there is no misjoinder of causes 
of action from the facts that several 
of the claims were filed against a 
claim of forty acres, a part only of 
the entire property of the company, 
which consisted of several distinct 
claims, aggregating in all five hun- 
dred acres, and that other claims were 
made against the entire contract). 

76. Bradbury v. Cronise, 46 Cal. 
287 (a denial that plaintiff had a 
lien is a conclusion of law, and to an 
allegation of a complaint that plain- 
tiff performed labor on the mine at 
the request of defendant, an answe1 
denying that the labor was performed 
at defendant’s request was not a 
denial that the work was performed 
on the mine). 

77. Reynolds v. York Syndicate 
Go.,;'20 Cal; A: 797,130 P 183. 

78. Generally see Pleading [31 Cyc 
670 et sea. 

Issue as to title in actions to en- 
force liens for labor and materials 
under mechanics’ lien statutes see 
Mechanics’ Liens § 637. 

79. Eaton v. Rocca, 75 Cal. 98, 16 
P 529; Holtzman v. Bennett, (Nev.) 


229 P 1095; Muller v. Campbell, 97 
Okl. 91, 222 P 980. 
[a] Thus, if the complaint pro- 


ceeds upon the theory and with the 
allegation that plaintiff's work was 
done at the instance of one alleged 
to be the agent of another sued as 
owner, no relief can be obtained upon 
the theory that the one named as 
agent was the owner, the debt being 
claimed to be due from the owner as 
designated in the pleading. Eaton v. 
Roccéa}.75 Cal, 98,;:16- P 529k" 

80. Malone v. Big Flat Gravel Min, 
Co., 76 Cal. 578, 18 P 772 (where a 
notice of mechanic’s lien sets out a 
contract for a fixed rate of compensa- 
tion per month, and the complaint in 
the action to foreclose, to which the 


without alleging any specific promise, 
not only is the complaint bad for 
ambiguity, but the lien claim should 
be rejected as evidence on the ground 
of a variance). 

81. Holtzman vy. Bennett, (Nev.) 
229 P 1095 (where lien statement set 
forth terms of contract relied on, and 
complaint alleged that work was per- 
formed at request of defendants, the 
value of which they agreed to pay, 
there was no variance precluding re- 
covery). 

{a] As to filing of lien.—Where a 
petition for a lien foreclosure alleged 
that the lien had been filed in the 
county clerk’s office, and the evi- 
dence showed that it had been filed 
in the district court clerk’s office, 
there is no substantial variance. Con- 
tinental Supply Co. v. Bankers’ Oil 
Co., 110 Kan. 468, 204 P 692. 

82. Muller v. Campbell, 97 Okl. 91, 
222 P 980. ‘ 

{a] In a suit against two defend- 
ants, alleging general liability on the 
part of defendants, and asking for 
judgment against defendants, or 
either of them, that evidence shows 
that only one is liable does not con- 
stitute a material variance between 
the petition and the evidence, and 
judgment against the one is not 
erroneous, and will be affirmed on ap- 
peal, Muller vy. Campbell, 97 Okl. 
91, 222 P 980. 

83. Lamb v. Goldfield Lucky Boy 
Min. Co., 37 Nev. 9, 188 P 902. 

84. Colorado Gold Dredging Co. v. 
Stearns-Roger Mfg. Co., 60 Colo. 414%, 
153 P 765 (where the owner of a 
placer claim required one entering 
under option to purchase to construct 
a dredge, it will, in a proceeding to 
affix a lien on the land on account of 
sums due on machinery for the ' 
dredge, be presumed that the mine 
was enhanced to the value of the 
dredge). 

85. Dahlman v. Thomas, 88 Wash. 
653, 153 P 1065. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§§ 888-891] 


evidence the accrual of the lien under the terms 
and conditions of the statute creating it,8* as well as 
under the terms and conditions of the particular 
contract governing the rights of the parties,’? for a 
subsisting debt for the satisfaction of which the 
particular interest is liable;8’ and where the ques- 
tion of priority of a mortgage is involved he must 
show that the work was actually commenced before 
the mortgage was executed, as this fact will not be 
presumed in the absence of proof.®® 
shown that supplies are furnished and delivered 
at the mine, of the quality and kind demanded by 
the terms of the contract, the burden of disprov- 
ing the employment of such supplies is upon the 
party who would succeed by the production of such 


proof.®° 


[§ 889] (b) Admissibility. Genera] rules as to 
the admissibility of evidence®! apply.” 
agency may not generally be established by the 
declarations®® and acts of the alleged agent,®°* under 


86. Davis v. Alvord, 94 U. S. 545, 
24 LL. ed. 283; Irvine v..McDougal, 5 
Alaska 220; Reese, v. Bald Mountain 
Cons. Gold Min. Co., 133 Cal. 285, 65 
P 578; Lindemann v. Belden Cons. 
Min., etc., Co., 16 Colo, A. 342, 65 P 
403. 

87. Skym v. Weske: Cons. Co., 5 
Cal. Unrep.'Cas. 551, 47 P 116 (where 
labor was performed under a con- 
tract which provided that the laborers 
should receive certain supplies in 
part payment, and that the balance 
of income remaining should be di- 
vided pro rata to the extent of each 
jaborer’s wages at three dollars per 
day, and that in case of failure of 
profits the personal property of the 
mine-shouild be sold to pay the wages 
due, and it was held that in the 
absence of anything to show a profit 
an action would not lie to enforce a 
lien for wages unless a request for a 
sale of the personal property, and a 
refusal on the part of the owner, 
were alleged and proved). 

88. Lewis v. Beeman, 46 Or. 311, 
80 P 417 (where the owner may be 
liable for debts contracted by a 
lessee, the burden is on the lien 
claimants to show, as against the 
lessors, that no payments have been 
made on account of their liens since 
they were filed). 

89. Davis oe Alvord, 94 U. S. 545, 
24 L. ed. 283. 

90. Grants Pass Trust Co. v. En- 
terprise Min. Co.,-58 Or. 174, 113 P 
859, 834 LRANS 395. 

91. See Evidence §§ 89-1729._ 

92. See cases infra this section. 

93 See Agency § 692 


94.. See Agency § 709. f 

95. Donohoe v. Trinity Cons. Gold, 
ete, AMinerCo.zys 14:3 .Caly 119, 45° P 
259. 

96. See Evidence §§ 1730-1806. 

97. See cases infra this note. 

{a] Evidence sufficient.—(1) To 


establish estoppel against the owner 
of an oil lease to deny the assignment 
of the lease of corporation contract- 
ing for the work. Stark v. Petty, 195 
Ky. 445, 243 SW 50. (2) To show thac 
claimant ‘performed labor ... used 
in digging, drilling, operating, com- 
pleting, maintaining, or repairing an 
oil and gas well,” although no well 
was drilled. Williams v. Magouirk, 
(Tex. Civ. A‘) 235 SW 640. (3) To 
show that lien was filed in due time. 
Continental Supply Co. v. Banker’s 
Oil Co., 110 Kan. 468, 204 P 692. (4) 
To show prima facie that the claim 
was not paid. Loud v. Gold Ray 
Realty Co., 72 Or. 155, 142 P 785. (5) 
To show running account for furnish- 
ing mining materials, and that ma- 
terials were furnished under one con- 
tract. International 
Clark Hardware Co., 66 Colo. 210, 1svu 
P 300. (6) To show that an assign- 
ment of the liens to plaintiff was 
executed after the’record of the .lien. 


Prust Co. evi} 
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mine.®® 


rules governing 
Where it is 


so furnished.?? 


While an 


Loud v. Gold Ray Realty Co., supra. 
(7) To.show. that material for which 
the lien is claimed was used on the 
property described. Continental Sup- 
ply Co. v. Banker’s Oil Co., supra, 
(8) To show that the person who em- 
ployed plaintiff was the owner’s stat- 
utory agent for employing labor. Mc- 
Clung v. Paradise Gold Min. Co., 164 
Cal. 517, 129 P 774. (9) To show that 
work done was calculated to improve 
claims owned jointly and claim 
owned separately by one oO yusnt 
owners so that judgment was prop- 
erly joint. Pike v. Empfield, 21 Colo. 
A. 161, 120 P 1054. (10) To sustain a 
finding that the lienor did not appro- 
priate property to his own use. Grant 
= Be James Min. Co., 33 Ida. 221, 1y1 
59. 


{[b] Identity of property.— Where 


no issue was raised as to the identity |, 


of the property in question, it was 
not necessary to introduce in evi- 
dence the record of mining claims re- 
ferred to in the lease of the property 
given by defendants and in the notice 
of lien, nor certified copies of the 
mining journals of the county relat- 
ing to the property, but a sufficiently 
certain decree could be rendered by 
referring to the volume and page of 
the records in question, as specified 


in the lease and notice of lien. 
Lewals v. Beeman, 46 Or. 311, 80 P 
[c] Evidence insufficient. — Evi- 


dence that defendant who purchased 
oil had possession of the tools and 
supplies and was an officer and stock- 


‘|holder in both lessor and lessee com- 


pany was insufficient to make the 
question for the jury as to whether 
the oil was purchased by the lessor 
company in the face of otherwise un- 
disputed testimony that it was pur- 
chased for the lessee- company and 
charged to it. K. C. Oil. Co..v. Har- 
eee Oil, ete., Co., 80 Okl. 61, 194 PB 

{d] Failure of record to show that 
the specific material designated con- 
stituted a part of the ‘‘drilling equip- 
ment” as that term was used in the 
contract or contemplated by the par- 
ties, and that the lease contract was 
recorded prior to the sale by the in- 
tervener of material to the lessees, 
justified denial of relief, the practical 


meaning of “drilling equipment” and} 


use of materials designated not being 
So universally known as to compel 
judicial notice that the general term 
“drilling equipment” embraces the 
specific materials mentioned. Moore 
v. Houston Oil Co., (Tex. Civ. A.) 259 
SW 168. : 

98. See cases infra this note. 

[a] Thus, in a suit to foreclose a 
miner’s lien for work done, evidence 
that claimants were employed by one 
who directed the work, kept their 
time, and was bookkeeper for defend- 
ant corporation, and, as to claimant 
that he worked in the mines extract- 


[§ 890] (c) Weight and Sufficiency. 
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a statute which provides that. every contractor, or 
other person having charge of the mine, shall be 
held to be the agent of the owner, evidence of such . 
acts and declarations is permitted to establish prima 
facie such agency, and. such acts and declarations 
are admissible to show the person in charge of the 


General 
the weight and sufficiency of evi- 


_dence®® apply,®? including the establishment of a 
prima facie case.°s 
tion of when a mechanic’s lien attached, a finding © 
that the articles furnished were furnished under one 
contract will not be disturbed on appeal, where it 
is fairly inferable from the evidence that they were 


In an action involving the ques- 


[§, 891] (8) Findings. In order to support,a judg- 
ment of foreclosure the findings must embrace a 
finding of every fact material to a recovery under 
the issues raised by the pleadings,’ and a finding 


ing ore and breaking ground, etc., that 
there was a balance due him of 
eighty-seven dollars and eighty cents, 
and that the total amount paid him 
was fifty-nine dollars and seventy- 
five cents, established a prima facie 
case. Washburn vy. Inter-Mountain 
Min, Co., 56-Or. 578, 109 P 382, Ann 
Cas1912C 357. i 

{[b] Proof that the laborer was 
employed by a foreman, appointed 
by one acting aS superintendent of a 
vein owned by a foreign corporation, 
is prima facie sufficient to support a 
finding of agency. Donohue v. Trin- 
ity Cons. Gold, ete., Min. Co., 113 Cal. 
119,-45 P 259; oT at 

[c] Filing of notice of lien is 
shown prima facie by the recorder’s 
indorsement thereon. Silvester v. Coe 
pee Mine Co.; 80 Cal. 510, 22 P 


{d] Furnishing on credit of col- 
liery.—iIn scire facias on a mechanic’s 
lien against a leasehold estate of a 
mining right and improvements 
erected thereon, to recover the price 
of screens claimed to have been made 
for a coal breaker at the colliery of 
defendant, it is not error to charge 
that the fact that screens were fur- 
nished to a colliery is evidence that 
they were furnished on the credit of 
the colliery; it is prima facie evi- 
dence and sufficient in the absence of 
explanation or evidence to the con- 
trary. East Mount Laffee Coal Co. 
vy. Schuyler, 1 Walk. (Pa.) 342. 

99. International Trust Co. v. 
Gare Hardware Co., 66 Colo. 210, 180 
P 300. 

1. Reese v. Bald Mountain Cons. 
Gold Min. Co., 133 Cal, 285, 65 P 578; 
Donohoe v. Trinity Cons. Gold, etc., 
Min=, Co. U3) Cale SLT Os4 be iPUuEa 5 Os 
Bewick v. Muir, 83 Cal. 368, 373, 23 P 
389; 390; Rosina v. Trowbridge, 20 
Neve L0G. iiireae iol. 

{a] Findings not  conflicting.— 
Where, under a particular statute, 
contractors having control of and 
operating a mining claim are to be 
considered the owner’s agent, find- 
ings of a jury first, that one entered 
into a contract with, the owner to 
take out ore from the latter’s mine 
and second, that while so engaged 
the foreman was the owner’s agent in 
the management of the mine, are not 
inconsistent, the first being the re- 
sult of disputed testimony without 
reference to the statute, and the sec- 
ond resulting from the fact, also un- 
disputed, that plaintiff performed his. 
labor at the instance and under the 
employment of the person who had 
charge and control of the mine and 
who for that reason, under the stat- 
ute; was to be considered the owner’s 
agent. Rosina v. Trowbridge, 20 Nev. 
TOS Wala: eta Ok. 

{b] A finding that the person at. 
whose instance the work was done 
was in possession of the premises is. 
not a finding that he was the owner’s 


Ve Woe ee 


MINES AND MINERALS [§§ 891-893 


1184 [40 C.J] 


outside of such issues or foreign to those which 
may be properly raised under the particular stat- 
ute will not support a judgment establishing the 
hen.? 

[§ 892] (9) Judgment or Decree*—(a) In Gen- 
eral. The judgment should not establish the lien 
for work done before the passage of the statute 
creating such lien.* A judgment in a suit to enforce 
a lien for work on mining property, which decrees 
a lien for the work, is a final judgment, so that a 
subsequent judgment is a nullity.» But courts can 
enforce the payment of the purchase price by a 
resale of the property sold, at a term subsequent 
to the term at which the sale was confirmed, rights 
of innocent purchasers not having intervened.? In 
a proceeding to have a certain sum adjudged a me- 
chanie’s lien, where there is no issue made in the 
pleadings as to the validity of a mortgage regular 
on its face, the court is without jurisdiction to hold 
the mortgage invalid, or to adjudge the mechanie’s 
lien filed after its recording prior and superior to 
it.” A mere irregularity in that part of the decree 
ordering a sale of the property will not be ma- 
terial where the record shows that the sale was 
made in strict conformity with the statute.® 

Separate claims or liens. Where one action is 
brought to foreclose two miners’ liens owned sepa- 
rately, on the same property, a separate decree as 
to each lien may be rendered,® although, when two 
persons, one of whom owns a mining claim sepa- 
rately and both of whom owned another claim 
jointly, contract to sell the claim, a joint judgment 
is properly entered against them when it appears 
that the work done was calculated to improve both 


agent. Reese v. Bald Mountain Cons. 10. 
ae Min. Co °133" (Cals 285; 65,0 P ae via P 1054. 
a 


2. Reese v. Bald Mountain Cons. 
Gold Min. Co., 133 Cal. 285, 65 P 578 


In the absence of their show- 
ing that the work could be divided 
and the benefits to each claim esti- 


properties.° When in such action the case is dis- 
missed, as to one plaintiff, the lien of the other 
foreclosed, and the property subject thereto sold, 
the court is still authorized to vacate the order of 
dismissal, decree the foreclosure of the second len, 
and order the sale of the same property to satisfy 
such decree.1+ , 

Amount. <A judgment in a suit to enforce a lien 
for work on mining property which does not state 
the amount for which the lien is decreed is uncer- 
tain, and will not be enforced.** And, as the basis 
for a lien is that claimant is owed for labor or 
material furnished, the amount owing on that ac- 
count must necessarily be established and adjudi- 
cated before any lien can be foreclosed against 
the mining claims.?* 

[§ 893] (b) Personal or Deficiency Judgment.** 
Under a statute!® permitting the granting of such 
relief as plaintiff may be entitled to under the plead- 
ings and issues,!® or providing for a personal judg- 
ment as well as the establishment of a lien, if there 
is personal liability, a personal judgment may be 
rendered, although the hen cannot be established.’? 
But under a statute providing for a deficiency judg- 
ment in the event that the amount derived from the 
sale of the property should be insufficient to pay 
the claim,!* a personal judgment for the whole claim 
should not be docketed against defendant until after 
a sale and a proper return to show a deficiency of 
proceeds.?9 

Where property leased.2° Ordinarily a personal 
judgment cannot be rendered against the owner in 
an action against the owner and the lessee who was 
operating the property.2. And where the owner’s 


Pike v. Empfield, 21 Colo. A.,a valid lien). 


[a] Where a decree for a lien 
cannot be entered for the whole 
amount claimed, an ordinary judg- 
ment may be entered for the balance. 
Hunter -v. 


(the statute providing that a build- 
ing or improvement shall be held to 
have been constructed at the owner’s 
instance, etc., unless he gives a cer- 
tain notice after obtaining knowledge 
of the construction, alteration, etc., 
does not apply to a claim by a miner 
for labor in a mine and therefore 
the finding that the owner had 
notice of the work being done was 
not a finding of a material fact, and 
further even where the statute is 
applicable, a complaint containing 
no allegation that any building or 
other improvement was constructed 
upon the mining ground with the 
knowledge of the owner would render 
a finding that the owner had knowl- 
edge and notice of all work being 
done outside of the issues). 

3. Generally see Equity 21 C. J. 
p 641; Judgments 34 C. J. p 1. 

In foreclosure of: 
nee generally see Liens 37 C. J. p 
Mechanic’s lien generally see Me- 
chanics’ Liens §§ 723-748. 
4. Hunter v. Savage Cons. Silver 
in, Co,., 4 Nev, (153: 
5. Street v. Hazzard, 27 Cal. A. 
ale yan Birr (Ci) 

6. Gugenheim v. Watkins, 167 Ky. 
639, 181 SW 357. 

7. Gordon v. House, 201 Ky. 45, 
255 SW 846. 

8. Keystone Min. Co. v. Gallagher, 
5 Colo, 23 (as the statute provided for 
a sale within the time and in the 
manner provided for sales on execu- 
tions issued out of any court of 
record, and the sale in question was 
made in accordance with the statute, 
an objection could not be made to the 
decree on account of an irregularity 
as to the time of sale as ordered). 

9. Venard v. Green, 4 Utah 67, 6 
P 415, 7 P 408. 


mated, a judgment enforcing a me- 
chanic’s lien for work done on the 
claims is properly a joint judgment 
against two persons, one of whom 
owned a mining claim separately, and 
both of whom owned another claim 
jointly, who contracted to sell claims, 
and represented themselves as_ the 
owners thereof. Pike v. Empfield, 21 
Colo, A, 161, 120 P 1054. 

11. Venard v. Green, 4 Utah 67, 6 
P 415, 7 P 408. 


12. Street v. Hazzard, 27 Cal. A. 
263; 149° 770: 
13. Lucky Boy Min., etc., Co. v. 


Moore, 23 Ariz. 291, 203 P 556 (where 
the court adjudicated the amount due 
claimants from the lessee but, upon 
discovering that such company had 
not been served with process, vacated 


the judgment as to the lessee for lack | 


of jurisdiction, the judgment was not 
binding against the lessor). 

14. Generally see Liens 37 C. J. p 
346; Mechanics’ Liens §§ 737-740. 

15. See statutory provisions, 

16 <Ascha v. Fitch, 5 Cal. Unrep. 
Cas. 481, 46 P 298 (where the lien 
claimant failed to establish the lien 
because of a fatal defect in his lien 
claim as filed, and it was held that a 
personal judgment was proper and a 
nonsuit was erroneously entered). 

17. Cannon v. Wiliams, 14 Colo, 21, 
23 P 456; Ball v. Red Square Oil, etc., 
Co., 113 Kan. 763, 216 P 422; Hunter 
v. Savage Cons. Silver Min. Co., 4 
Nev. 153; Stuart v. Camp Carson 
Min., etc., Co., 84 Or. 702, 165 P 359. 
Compare McLean v. MacDonald, (Yu- 
kon T.) 11 WestLR 262 (holding that 
there being no provision in the Yukon 
ordinance, Such as the Ontario Lien 
Act contains, authorizing the same, 
personal judgment cannot be _ ren- 
dered against defendant when claim- 


}ant for any reason fails to establish 


ing laborers’ 


Savage Cons. Silver Min. 
Co., 4 Nev. 153. 

{b] Failure of a mining lien in 
foreclosure proceedings (1) does not 
necessarily involve validity of de- 
fendant’s indebtedness to claimants. 
Stuart v. Camp Carson Min., etc., Co., 
84 Or. 702, 165° P© 359.) °@2) (And. an 
intervener is entitled to a personal 
judgment for the amount due, as evi- 
denced by a note, although its lien is 
held invalid. Ball v. Red Square Oil, 
ete., Con 11lsiKany 16s) 216 iP 4225 

{[c] Under an earlier Colorado 
statute wherein no provision was 
made for a personal judgment, none 
could be rendered upon failure to es- 
tablish the lien. Barnard v. Mc- 
Kenzie, 4 Colo. 251. 

18. See statutory provisions. 

19. Hines v. Miller, 126 Cal. 683, 
59 P 142 (where a judgment foreclos- 
liens, which provided 
that judgment be entered for plain- 
tiffs in certain specified sums, that 
the liens of plaintiffs be foreclosed 
against defendants, and that the 
property be sold by the sheriff, and, 
if the proceeds are not sufficient to 
pay plaintiffs in full, then, on the 
coming in of the sheriff's return on 
such sale, the clerk shall docket the 
judgment for such deficiency against 
defendants, was held not a personal 
judgment except for such deficiency 
as might be shown by the sheriff's 
return on the sale, and not revérs- 
ible upon the ground that the 
court was not authorized to render 
a personal judgment except for the 
deficiency). 

20. Leased property generally see 
supra § 851. : 

21. Beard v. Lancaster Midway 
Oil Co., (Cal. A.) 236 P 970; Haines 
Commercial Co. v. Grabill, 78 Or. 875, 
152 P 877. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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property is chargeable with a lien by reason of a 
lessee being the statutory agent, but it does not 
appear that the lessee in contracting for the serv- 
ices of plaintiff was acting as the agent in fact so 
far as to render the owner personally liable upon 
general principles of law, a personal judgment can- 
not be rendered against the owner.” <A personal 
judgment against the lessee’s successor in interest 
for the amount of the indebtedness contracted by 
the lessee is improper.”* 

[§ 894] (c) Interest. The court may properly 
allow interest upon claims of lens from the date 
of filing the lien, where the respective sums claimed 
were then past due by the terms of payment agreed 
upon.*4 

[§ 895] (d) Attorney’s Fees. A provision for the 
recovery of attorney’s fees upon establishing the 
lien*® operates in favor of an assignee of a lien.*° 
In a suit to enforce a lien for work and materials 
furnished by plaintiff and by others who assigned 
their claims to him, it is immaterial whether attor- 
ney’s fees are allowed for all claims in the aggre- 
gate or singly.” 

“[§ 896] (e). Costs.22 When a judgment is given 
in favor of a lienholder, costs of, and incidental 
to, registering the lien, as well as the costs of the 
action, may be added to the judgment,?® but the 
allowance of solicitor’s fees to be taxed as costs 
is erroneous.°° Where, after judgment for plaintiff 
entered in a justice’s court which had no Jjurisdic- 
tion of a suit to enforce a len, on account of the 
amount involved, defendant appeals to the district 
court without any question being raised as to its 
jurisdiction on appeal, the allowance of costs to 
plaintiff in the justice’s court is erroneous,*? 

[§ 897] (10) Appeal and Review.*? Where a jus- 
tice’s court has no jurisdiction of a suit to enforce 
a lien, but after judgment for plaintiff defendant 
appeals to the district court, which had original 
coneurrent jurisdiction without limitation as to 
amount, and no question was raiséd as to the juris- 
diction on appeal, he is estopped thereafter to ques- 
tion the district court’s jurisdiction, on the ground 
that it had no greater jurisdiction on appeal than 
the justice’s court.°* Where the owner of a lease- 


22. Didier v. Webster Mines Corp.,]| p 1. 
(Nev.) 234 P 520 (a suit to fore- 29. 
close a lien for labor performed in a|12 WestLR 465. 
mine by the employees of the lessee, 30. Henry v. 
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hold interest in land is made defendant in proceed- 
ings to foreclose a materialman’s lien, his remedy 
against judgment foreclosing the lien on the lease- 
hold is by appeal, and not by suit to enjoin its 
enforcement.** Although several lienholders may 
bring suit on their respective and distinct claims 
in one action and judgment may be entered for the 
whole amount of such claims, yet for the purposes 
of appeal each claim is deemed to be severable, and 
the adjudication thereon is a distinct one.*® 

[§ 898] (11) Peceivers.*° Generally a receiver 
will not be appointed, unless it appears that ap- 
pointment is necessary to prevent fraud, or to save 
property from fraud or threatened loss or destruc- 
tion.37 Under statute providing that, whenever suit 
has been commenced for the foreclosure of mining 
liens upon mining property against any person or 
corporation, and the lienors shall move for the ap- 
pointment of a receiver, it shall be the duty of the 
court to appoint a receiver to take possession -of 
all the property covered by such liens, ete., it is 
necessary that such lienors make a prima facie 
showing justifying the appointment of such receiver 
for a mining corporation, although the statute does 
not specifically mention the necessity therefor.?® 

[§ 899] 2. Liability for Injuries—a. In General. 
Apart from injuries to his servant which are treated 
in another title,°® the owner or operator of a mine 
or a gas or oil well will be hable for injuries of 
which his negligence was the proximate cause.?® 
But the owner of a mine will not be liable for an 
injury to one who with knowledge of dangerous 
conditions assumes the risks incident to his pres- 
ence at the place of danger.*4 Furthermore there 
is imposed by law on such an owner or operator an 
absolute duty in respect of certain rights of owners> 
of realty, and the question of negligence is imma- 
terial if the owner or operator has failed in his 
duty.*? 

[§ 900] b. Personal Injuries+*—(1) In General. 
When personal injuries are sustained by one, on or 
about the premises of an owner or operator of a 
mine or gas or oil well, by the invitation express 
or implied of the latter, such owner or operator will 
be liable when the injuries are the result of his 


: Iron, etc.; Co. v. Fuller, 6 Ala. A. 448, 
(Yukon T.)|60S 475. 
Colo.—Richardson yv. El Paso Cons. 


where the property was chargeable 
for the owner’s failure to post a non- 
liability notice as required by statute, 
was erroneous to render personal 
judgment against the owner for non- 
lienable claims, where there was no 
evidence that the lessee was the 
agent in fact of the owner). 

23. Gordon v. Hurt, 201 Ky. 42, 
255 SW 857. 

24. Hines v. Miller, 126 Cal. 683, 
59 P 142. Compare Stuart v. Camp 
Carson Min., ete, Co. 84 Or. 702, 
165 P 359 (holding that interest 
as such cannot be allowed on fore- 
closure of lien for work on mines, 
where the statute does not provide 
for it). 

25. Minnehoma Oil Co. v. Koons, 

° 99 Okl. 266, 226 P 1048. 

[a] Attorney’s fees of seven hun- 
dred and fifty dollars held not exces- 
sive. Minnehoma Oil Co. v. Koons, 
99 Okl. 266, 226 P 1048. 

26. Castagnetto Vv. Coppertown 
Min., etc., Co., 146 Cal. 329, 80 P 74; 
Mitchell v. Burwell, 110 Iowa 10, 81 
NW 192. 


27. Bishop v. Henry, 84 Or. 389, 
16 23 
28. Generally see Costs 15 C. J. 


[40 C. J.—75] 


628. 

31. Phillips v. Snowden Placer Co., 
40 Nev. 66, 160 P 786. 

32. Generally see Appeal and 
Error 3 C. J. p 256; Mechanics’ Liens 
§§ 763-771. 

33. Phillips v. Snowden Placer Co., 
40 Nev. 66, 160 P 786. 

34. Wharton v. W. R. Pickering 


Lumber Co., 106° ‘Oki. 130, 2383-P 
176. 
35. Gabriele v. Jackson Mines, 


Litd.; 15) B.'C. 373 
36. Generally — see Receivers [34 
Cyc 

37. Producers’ Coal Co. v. Barna- 
by, 210 Ky. 244, 275 SW 625. 

38. Cessna v. Otho Dev., etc., Co., 
35 S. D. 557, 153 NW. 380. 

39. See Master and Servant 39 C. 
Jee le 

40. U. S.—Union PAC ae Cor meve 
McDonald, 152 U. S. 262, 14 SCt 619, 
88 LL. ed. 4384 [aff 42 Fed. 579]; 
Alaska Treadwell Gold Min. Co. v. 
Mugford, 270 Fed. 753. 

Ala.—Freeman v. Worthington, 206 
Ala. 76, 89 S 389; Corona Coal, etc., 
Coray. Spann, 205 Ala. 206, 87 Ss 827; 
Henderson vy. Tennessee Coal, etc., R. 
Co., 190 Ala. 126, 67 S 414; Republic 


Miller, 145 Ill. A. aoe Main Cor; 5IsuColos t44.0 511 ey ie 
ae 
Ind.—Princeton Coal Min. Co. v. 


Lawrence, 176 Ind. 469, 95 NE 423, 96 
NE 387; Rock Oil Co. v. Brumbaugh, 
59 Ind. A. 640, 108 NE 260 

Kan. —Coffeyville Min., ete., Co. vis 
Carter, 65 Kan. 565, 70 P 635. 

Mont. —Daniels v. Granite Bi-Metal- 
ey na Min. Co., 56 Mont. 284, 184 P 

Nev.—Williams Est. Co. v. Nevada 
Wander Min. Co., 45 Nev. 25, 196 P 

N. Y.—Bigus v. Lehigh, etc., Coal 
Cow, 207) N.Y. 2555, 112 NE 473 [rev 
160, App. Div. 838, 146 NYS 107]. 

W. Va.—Cole v. Signal Knob Coal 
Co., 122 SE 268. 

41. Sloss Iron, etc., Co. v. Knowles, 
129 Ala. 410, 30 Ss 584; Republic Iron, 
ee Golan: ‘Fuller, 6 "Ala. A. 448, 60 
S 475; Kirwin v. Delaware, etc., R. 
Co.; 249 Pa. 102, 94 A 469; McClafterty 
We ‘Fisher, 1 Pa. Cas. 161, 2) Ab 605 
Cole v. Signal Knob Coal Cox Cw. 
Va.) 122 SE 268. 

Contributory negligence generally 
see Negligence [29 Cyc 505 et seq]. 

42. See infra § 923. 

43. Negligence generally 
Negligence [29 Cyc 424 et seq]. 


see 
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negligence.*4 


another.*® 
Licensees. 


ereases the hazard.*® 


unusual phenomenon.** 
may recover,*® a licensee upon the 


44. U. S—Union Pac. R. Co. v. 
McDonald, 152 U. S. 262, 14 SCt 619, 
38 L. ed. 434 [aff 42 Fed. 579]. 

Ala.—Freeman v. Worthington, 206 
Ala. 76, 89 S 389; Benoit Coal Min. 
Co. v. Faught, 201 Ala. 169, 77 S 695; 
Sloss-Sheffield Steel, ete., Co. v. Bibb, 
164 Ala. 62, 51 S 345; Tennessee Coal, 
etc., R..Co. v. Burgess, 158 Ala. 519, 
47 8 1029; Republic Tron, etc., Co. 'v. 
Fuller, 6 Ala. A. 448, 60 S 475. 

Ariz.—Arizona Binghampton Cop- 
per)Coo vo Dickson, 22 “Ariz. 163,° 1:95 
P 538; Jerome Verde Copper Co. v. 
Riley, 21 Ariz. 655, 192 P 429. 

Ill.— Guianios v. DeCamp Coal Min. 
Go:, 147 Ill. A: 243. faff 242 Tl. 278, 
89 NE 1003]. 

Mont.—Daniels v. Granite Bi-Metal- 
lic Cons. Min. Co., 56 Mont, 284, 184 
P 836. 

N. Y.—Bigus v. Lehigh, etc., Coal 
Co., 217 N. Y. 555, 112 NE 473 [rev 
160 App. Div. 838, 146 NYS 107 (rearg 
den 163 App. Div. 869 mem, 147 NYS 
1099 mem) ]. 

fa] Owner retaining control al- 
though another works mine.—(1) 
Where a firm is working a portion of 
a mine under a contract with the 
owner whereby the firm mines the 
ore at a stated price for the owner, | 
and the owner does not lose control 
of the mine, and still is bound to 
inspect and keep the mine safe, an 
employee of the firm is not a tres- 
passer, nor a mere licensee, but en- 
ters by invitation of the owner, and 
as to him the owner must exercise 
ordinary care to have the mine rea- 
sonably safe. Tennessee Coal, etc., 
R. Co. v. Burgess, 158 Ala. 519, 47 S 
1029. (2) It being shown in an ac- 
tion for injury to one employed to 
mine by defendant, that the mining 
was being done through defendant’s 
procurement, for his benefit and on 
his premises, over which he retained 
superintendence and control, main- 
taining a special timber gang to tim- 
ber properly the roof to protect 
miners, if defendant or his timber- 
men were negligent in properly tim- 
bering the roof, and as a proximate 
consequence plaintiff was injured, he, 
in the absence of negligence proxi- 
mately contributing to his own in- 
jury, would be entitled to recover, al- 
though a mere invitee and not an 
employee. Freeman v. Worthington, 
206 Ala. 76, 89 S 389. 

{b] One seeking employment is an 
invitee who may recover.—That a 
person, injured from being struck by 
a car in a mine, was there seeking 
employment did not relieve the mine 
owner from liability because the acci- 
dent was due to negligence in matters 
under the control of a certified mine 
foreman. Bigus v. Lehigh, etc., Coal 
Coz, 2L7IN.AY.. 555,011 2NE 273) [rev 
160 App. Div. 838, 146 NYS 107 (rearg 
den 163 App. Div. 869 mem, 147 NYS 
1099 mem) ]. 


And a mining company will be liable 
for injuries to one of the general public when it 
has assumed and exercised authority and control 
over the premises used as a public passageway where 
the injuries were sustained, although the title is in 


One who is on the premises for pur- 
poses of his own, and not for any purpose connected 
with the owner or operator or beneficial to it, is not 
_an invitee, and the company owes him, as a mere 
licensee, only the duty to save him from injury on 
account of the unsafe or defective condition of ap- 
pliances or premises after the peril has been dis- 
covered and to refrain from willfully or wantonly 
injuring him or. doing anything that suddenly in- 
Thus he will not be liable 
to one drawn, as a spectator, to the scene of an 
And although an invitee 
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licensee, 
invitee.*9 


Employee of independent contractor.°° 
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other by invitation, injured at some point where he 
was neither invited nor expected to be, is a bare 
and not entitled to protection as an 


The duty 


of a mine owner to an employee-of an independent 


the contractor, 


premises of an- 


Invitee generally see Negligence 
uae Cye 453]. 

45. Alaska Treadwell Gold Min. Co. 
v. Mugford, 270 Fed. 753. 

46. Donaldson y. Spring Valley 
Coal. ‘Co, 175 TL Ass224" Shaver Va 
Louisville Gas, etc., Co., 207 Ky.. 180, 
268 SW 1082; Sage v. Creech Coal Co., 
194 Ky. 415, 418, 240 SW 42; Carter 
Coal Co. v. Dozier, 170 Ky. 374, 186 
SW 140; Beatty v. E. I. Du Pont De 
Nemours Powder Co., 236 Pa. 585, 84 
A 1098. 

“He was therefore either a tres- 
passer or a licensee, and if the latter 
he was a bare licensee since under 
the facts alleged it is patent he did 
not have an irrevocable license or 
interest in the walkway. In so far as 
the duty of the owner is concernea 
there is but little and usually no dif- 
ference in the two relationships. In 
both the owner of the premises is 
bound not to injure him wilfully or 
wantonly, but in neither is the owner 
bound to maintain either his premises 
or his appliances in a safe condition 
for the user, and the age of the user 
does not change the rule except per- 
haps with reference to a licensee ot 
much tenderer age than decedent. The 
licensee like the trespasser must take 
the premises as he finds them. About 
the only essential difference is that 
the owner need not anticipate the 
presence of the trespasser, but often 
must anticipate the presence of the 
licensee. This duty of anticipating 
the presence of the licensee does nox, 
however, impose any affirmative duty 
upon the owner of providing him a 
safe place and he may revoke the 
license any time, but it does place 
upon him the negative duty, so long 
as he permits the license to continue, 
of not doing any positive act that 
suddenly increases the hazard to the 
licensee of exercising his license, 
without reasonable notice to him ot 
the increased hazard. This is the rule 
invoked in the cases dealing with un- 


guarded excavations, unprotectea 
stairways, hatchways.” Sage v. 
Creech Coal Co., Supra. . 

{a] The theory of attractive 


nuisance is properly withdrawn from 
the jury where it appears that there 
is a stone wall around the alleged at- 
tractive premises, over which chil- 
dren climbed to take coal, that the 
premises are in a narrow valley not 
visible from the residence part of 
city, and that the injured child could 
not see the place where he was in- 
jured until he became a trespasser. 
Donaldson v. Spring Valley Coal Co., 
L@6 TM A224) 

Licensee generally see Negligence 
[29 Cyc 449]. 

47. Constantin Refining Co. v. 
Martin, 155 Ark. 1938, 244 SW 37 
(where defendant refining company 
owned a producing well, and although, 
in view of state, it was not guilty of 


contractor, working therein to keep the mine in 
reasonably safe condition, extends only to condi- 
tions existing when the mine was turned over te 


not those arising from changes 


caused by the progress of the work the contractor 
undertook to do.°+ 

[§ 901] (2) Effect of Statutory Provisions. 
utes,°* whose purpose is the safeguarding of mines, 
are generally held not to deal strictly with the rela- 
tion of master and servant,®* and one not a servant 
of the company, but an invitee on the premises, may 
recover for injuries sustained in an action based 
on a, violation:of such a statute.®* 


Stat- 


And, although 


negligence in capping it, the capping 
produced a crater on another party’s 
land, and plaintiff's intestate was 
killed while looking at this unusual 
phenomenon by the gas escaping from 
the crater being ignited by another 
spectator, it was not liable). 

Trespasser generally see Negli- 
gence [29 Cyc 442]. 

48. See supra text and note 44. 

49. Robinson v. Maryland Coal, 


etc., Co., 196 Ala. 604, 72 S 161; Pat- 
terson v. Alabama Fuel, ete. "Col, 19% 
Ala. 278, 69 S 952. 

50. See generally Master and 


Servant §§ 1558-1566. 

SL.:> U., S.. Cast Iron Pipe; ete., ‘Co: 
We, UL Ler, Qa AT ee LT ot Onin 
Sloss-Sheffield Steel, etc., Co. v. Ed- 
wards, 14 Ala. A. 337, 70 S 285. See 
ee Master and Servant §§ 1561, 

52. See statutory provisions; and 
supra §§ 776-794. 

53. See cases infra note 54. 

54, Corona Coal, et¢., Co. v. Spann, 
205 a Ada 2064 R Sens 827; Bowen v. 
Pennsylvania Coal Co., 179 Ala. 410, 
60 S 8385; Romani v. Shoal Creek 
Coal. Co., 271, 111.,:360,, 141 NE. 88 [att 
191 Ill. A. 521]; Princeton Coal Min. 
Co. v. Lawrence, 176 Ind. 469, 95 NE 
423, 96 NE 387. 

[a] Failure to inspect all places 
where men were expected to pass on 
to work for recent falls and obstruc- 
tions and accumulations of gas and to 
post notice of danger may be the 
basis of an action by former em- 
ployee in a mine who entered on the 


owner’s consent and _ direction to 
secure his tools. Romani v. Shoal 
Creek Coal Co., 271 Ill. 360, 111 NE 


88 [aff 191 Til. A. 521], 

[b] Statutory shot firing.—Under 
statute providing that, where the 
miners so elect, personS may be em- 
ployed to act as shot firers in coal 
mines, and their wages shall be paid 
by the miners working therein, where 
miners were hired as shot firers and 
part of their wages were paid by tne 
mining company who employed other 
miners to produce coal at a fixed 
price per ton, whether the strict re- 
latiow of master and servant existed 
between these shot firers and the 
operators, they were more than 
licensees, and were entitled to the 
benefit of the protection of all stat- 
utes passed for the protection of coal 
miners. Princeton Coal Min. Co. v. 
Lawrence, 176 Ind. 469, 95 NH 423, 96 
NE 387. 

{c] Failure to furnish props.— 
(1) Statute requiring mine operators 
to furnish props does not deal with 
the relation of master and servant, 
or with the subject of mining coal, 
and in a personal injury action for 
noncompliance with the act it is not 
essential that plaintiff aver and prove 
that he was an employee of defend- 
ant operator. Corona Coal, etec., Co. v. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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an owner has leased a part of the mine to another 
who operates it free from his control, the owner 
will be liable for injuries resulting to an employee 
of the operator, on the leased premises, by reason 
of his failure to comply with a statutory require- 
ment imposed upon him in respect of the whole 
mine.>> Where a duty is imposed by a valid statute 
under the police power of the state for the protec- 
tion of the publie,°® its breach is evidence of negli- 
gence sufficient to fix liability for a personal injury 
which in a substantial sense resulted from such 
breach,®? and where there has been a failure of one 
upon whom the duty is imposed to comply with such 
a statutory requirement, his liability is not meas- 
ured by his common-law duty to licensees or tres- 
passers;°® but in order that there may be recovery, 
it must be shown that the injuries resulted from 
a danger against which it was the purpose of the 
statute to guard.®® An assistant mine inspector un- 
der the provisions of the statute is a licensee when 
in the discharge of his duties in inspecting a mine, 
and, in the absence of a statutory provision, the 
mine owes him no duty other than not to let him 
run upon a hidden peril, or wantonly or willfully 
to cause him harm;*? but a provision requiring the 
owner, lessee, or agent to furnish the means neces- 
sary for such entry and inspection naturally con- 
templates reasonably safe means for entering ang 
inspecting the mines.® 

[§ 902] (8) Lessor and Lessee.*? The owner of 
a mine cannot be held lable for the negligent acts 
of its lessee to the latter’s employees in the absence 
of a showing of liability under the terms of the 


Spann, 205 Ala. 206, 87 S 827. (2) 


Evidence held to show that defend-} Bi Paso Cons. 
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time of its enactment. 
Gold 
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lease.6* He is liable to the lessee and his employees 
for injuries resulting from latent defects in the 
mine only when he has actual knowledge of such 
defects and withholds it from the lessee.°* One who 
is injured while occupying a house as a part of the 
family of the owner of the lot is not, in an action 
against defendant occupying under a lease from 
such owner, relegated to the mere rights of a l- 
censee, when by such lease the right of the owner 
to make such use of the lot as would not interfere 
with the operations of the oil wells by defendant 
was not taken away.®* 

[§ 903] (4) Actions®°—(a) Pleading. 8% In an 
action for injuries to a licensee in defendant’s mine 
from the fall of a rock from the roof, a plea of 
assumption of risk that plaintiff knew of the defect 
and the danger therefrom, and remained in the 
mine, is demurrable, as plaintiff may have acquired 
the knowledge such a short time before the injury 
that he had not time to save himself.°8 

[§ 904] (b) Hyvidence*°—aa. Admissibility.’° 
Rules for the conduct of a mine which do not con- 
travene, but are adopted in furtherance of the re- 
quirement of, a statute and which are generally 
known to employees and inspectors, are competent 
evidence on the question of the contributory negli- 
gence of such an inspector."? 

[§ 905] bb. Weight and Sufficiency. The weight 
and sufficiency of the evidence, in an action against 
a mine owner or operator for personal injuries, is 
a question generally dependent upon the facts and 
circumstances of the particular case." 

[§ 906] (c) Questions of Law and Fact.”? 


slopes should have been so guarded 
that no one could walk into them. It 


In an 


Richardson v. 


ant supplied its mines with sufficient 
props as required by law. Bowen v. 
Pennsylvania Coal Co., 179 Ala. 410, 
60 S 835. 

55. Curvin v. Cornelius, (Ky.) 116 
SW 727; Curvin v. Grimes, 132 Ky. 
555, 116 SW 725. 

[a] Statutory duty to ventilate 
cannot be delegated. Curvin v. 
Grimes, 1382 Ky. 555, 116 SW 725. 

56. See supra §§ 776-794. 

57. Union Pac. R. Co. v. McDon- 
ald, 152.0, S5.262,.14 SCt 629, 38 L. 
ed. 434; Richardson v. El Paso Cons. 
Gold Min.. Co., 51 Colo. 440, 118 P 982; 
Whitehead Coal Min. Co. v. Pinkston, 
71 Okl, 124, 175 P 364. 

[a] Fencing slack piles to prevent 
access of animals.—A failure to obey 
a statutory requirement made for the 
protection of animals is not conciu- 
sive of liability for a personal injury, 
yet where the requirement imposes a 
publie duty its breach is evidence of 
negligence sufficient to fix liability 
for a personal injury which in a sub- 
stantial sense resulted from such 
breach. Union Pac. R. Co. v. McDon- 
ald, 152 U. S. 262, 14 SCt 619, 38 L. 
ed. 434. 

[b] Guarding abandoned mines.— 
(1) A statute which provides that 
abandoned mine shafts dangerous to 
life shall be securely covered or 
fenced was not intended. to protect 
persons engaged in mining only, but 
was intended to afford protection to 
the public generally. Richardson v. 
El Paso Cons. Gold Min. Co., 51 Colo. 
440, 118 P 982. (2) A mining shaft, 
although not shown to have been 
abandoned in the legal sense of that 
word, which is not used for working 
through from the surface, is such a 
shaft as was meant by the term 
“abandoned mine shaft.” Richardson 
v. El Paso Cons. Gold Min. Co., supra. 
(3) Statute which requires aban- 
doned mining shafts, dangerous to 
life, to be securely covered or fenced, 
does not apply only to shafts aban- 
doned after it took effect, but applies 
as well to shafts abandoned at the 


Mins Con 
supra. 


[c] Signals where operations are 
suspended.—A statute which provides 
that in all mines where operations 
are temporarily or indefinitely sus- 
pended, the superintendent and mine 
foreman shall see that a danger sig- 
nal be placed at the mine entrance or 
entrances, which shall be a sufficient 
warning to persons not to enter the 
mine, was not intended to protect 
persons engaged in mining only, but 
was intended to afford protection to 
the public generally, Whitehead Coal 
Min. Co. v. Pinkston, 71 Okl. 124, 175 


P 364. 

58. Richardson v. Hl Paso Cons. 
Gold Min. Co., 51 Colo. 440, 118 P 
982; Whitehead Coal Min. Co, 
Pinkston, 71 Okl. 144, 175 P 364. 

Common-law liability to: 

Invitee see Negligence [29 Cyc 453]. 

Licensee see Negligence [29 Cyc 449]. 

Fee see Negligence [29 Cyc 
42]. 


59. Union Pac. R. Co. v. McDon- 
ald, 152 Ui S.-262,,14 SCt 619,.38 L: 
ed. 434; Dernac v. Pacific Coast Coal 
Co,,-110, Wash. 138, 140, 188 P 15. 

“In making such interpretation, 1u 
is proper to have in mind the evils 
which the passage of the statute were 
intended to remedy. Unguarded ex- 
cavations on private property were a 
source of danger, and unless some 
warning of their existence or safe- 
guards were afforded they were con- 
stant menaces to the lives and limbs 
of persons using the property and 
unaware of their existence. This is 
especially true in mining districts, 
and on this account the statute was 
passed in this state, and similar 
statutes have been passed in other 
states where mining operations are 
earried on. In view of the language 
of this statute and the dangerous re- 
sults which were sought to be pre- 
vented, it cannot be said that the 
statute means, when it says that the 
guards are for the purpose of pre- 
venting the ‘falling’ of persons into 
excavations, that thereby tunnels and 


might have been that the legislature 
could have made it obligatory upon 
mining companies to guard against 
accidents from other sources as well 
as ‘falling.’ The deceased having 
voluntarily walked into the passage- 
way, cannot be said to have ‘fallen’ 
into it; nor was the passageway 
of such character as to make it 
possible for him to ‘fall’ into it.” 
Dernac v. Pacific Coast Coal Co., 
supra. 

60. Folsom-Morris Coal Min. Co. v. 
Scott, 107 Okl. 178, 231 P 512. 

61. Folsom-Morris Coal Min. Co. v. 
Scott, supra. 

62. Generally see 
Tenant §§ 874-960. 

Under mining laws in general see 
supra §§ 659, 755. 

63. Stearns! Coal, “ete. “Co... we 
Spradlin, 176 Ky. 405, 195 SW 781. 

64. Imperial Jellico Coal Co, v. 
Bryant, 168 Ky. 385, 182 SW 2Upd. 
Bee also Landlord and Tenant §§ 919- 

1 


Landlord and 


65. Primmer vy. C. C. Harris Oil 
Coz, 51 Cal. A. 401, 196 P 921. 

Thicensee generally see Negligence 
[29 Cye 449]. 

66. Generally see Negligence [29 
Cyc 562 et seq]. 

67. Pleading generally see Negli- 
gence [29 Cyc 565]. 

683. Tennessee Coal, etc., R. Co. v. 
Burgess, 158 Ala. 519, 47 S 1029. 

69. Generally see Negligence [29 
Cyc 589]. 

70. Admissibility generally 
Negligence [29 Cye 606]. 

71. Folsom-Morris Coal Min. Co. v. 
Scott, 107 Okl. 178, 231 P 512. 

72. Bowen v. Pennsylvania Coal 
Co., 179 Ala. 410, 60 S 8385. 

[a] Evidence sufficient to show 
that props reauired by law were fur- 
nished. Bowen v. Pennsylvania Coal 
Co., 179 Ala. 410, 60 S 835. 

Weight and sufficiency of evidence 
generally see Negligence [29 Cye 


a 


see 


73. Generally see Negligence [29 
Cye 627]. 
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action by an invitee against a mine owner or opera- 
tor for personal injuries, the question whether such 
injuries resulted from the negligence of the owner 
or operator,’* and whether the negligence com- 
plained of was the proximate cause of the injury, 
is for the jury,”® as is the question whether the 
injured party was guilty of contributory negli- 
gence.”® It is for the jury to determine whether 
the injuries complained of resulted from the failure 
to comply with statutory requirements, where there 
is evidence on which the jury might find for plaintiff 
on that issue.77 And since the extent of the mine 
owner’s responsibility as to inspecting the mine for 
the benefit of licensees depends upon the nature of 
the premises and the character of the work, there- 
fore the frequency of inspections is for the jury.’® 

[§ 907] c. Injuries to Animals.7° It is lawful for 
the miner to sink holes, pits, and shafts on mineral 
lands, and to do so is not of itself an act of negl- 
gence, and an excavation, pit, or shaft made by a 
miner in the prosecution of his work is not of itself 
a nuisance.®° And the owner of a mining claim is 
not lable to the owner of live stock for damages 
resulting from live stock running at large falling 
into a pit, prospect hole, or mining shaft left open 
by the miner,*! and the locator or owner of mining 
claims is not bound by law, in the absence of a stat- 
ute, to fence or inclose the same in order to pro- 
tect live stock running at large on the public do- 
main from being injured by falling therein.82 A 
mineral owner will be liable, however, for injuries 
to the live stock of the owner or occupant of the 
surface soil resulting from his failure to fence the 


74 Arizona Binghampton Copper 
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mouths of shafts.8 And where animals grazing on 
the surface of the land fall into an opening caused 
by subsidence due to the excavation of underlying 
strata by the owner thereof, or break through into 
such excavation, and are killed or injured, the owner 
of such underlying strata is liable in damages to the 


owner of the surface and such animals for such 


injuries.®* 
Poison on premises. It has been held that, where 
a mine owner creates a dangerous condition in 


proximity to, and in open view of, a public range, . 


with knowledge of its poisonous nature and its at- 
tractions for cattle, he is required to exercise rea- 
sonable care to prevent access to it by live stock.*® 

Effect of covenant against injury to crops. An 
agreement to pay for any resulting injury to crops 
does not impose a liability on account of the fright- 
ening of grazing cattle so that they will not eat the 

rass.8% : 

[§ 908] d. Injury to Real Property—(1) In Gen- 
eral. Generally speaking, persons operating mines 
or gas or oil wells are governed by the same rules 
as to injuries to the adjoining property as are ap- 
plicable to other uses of real estate.*7 Where one 
owns the surface and another the minerals in lands, 
the latter has the right to enter and interfere with 
the surface sufficiently to enable him to reach and 
appropriate the minerals,*> but the same acts on 
the part of a stranger would ammount to a trespass, 
unless the owner consented, thereto or is estopped 
from making objection.8® Although one having the 
exclusive right to mine is not liable for damages 
necessarily resulting in ordinary operation, not in- 


86. 


Co. v. Dickson, 22 Ariz. 163,195 P 538. 

75. Republic Iron, etc., Co. v. Ful- 
ler, 6 Ala. A. 448, 60 S 475. 

76. Freeman vy. Worthington, 206 
Ala. 76, 89 S 389; Republic Iron, etc., 
Co. v. Fuller, 6 Ala. A. 448, 60 S 475; 
Daniels v, Granite Bi-Metallic Cons. 
Min. Co., 56 Mont. 284, 184 P 36; 
Folsom-Morris Min. Co. v. Scott, 107 
OVS, 23ie Publar i 

77. Richardson vy. El Paso Cons. 
Gold Min. Co., 51 Colo. 440, 118 P 982; 
Romani v. Shoal Creek Coal Co., 271 
ano 111 ONE 88 [aft Lot" -Tiee A. 

78. Tennessee Coal, etc., R., Co. v. 
Burgess, 158 Ala. 519, 47 S 1029. 
see Generally see Animals §§ 484- 

80. Strong v. Brown, 26 Ida. 1, 140 
ees 52 LRANS 140, AnnCasiyitiu 


81. Strong v. Brown, supra. 
82. Strong v. Brown, supra. . 
83. Williams v. Groucott, 4 B. & 


S. 149, 116 ECL 149, 122 Reprint 416. 

[a] In the absence of any stipula- 
tion or custom as to the obligation of 
fencing the mouths of the shafts, 
where the ownership of the surface 
soil and the minerals below are in 
different persons, and the owner has 
a license to open shafts in the sur- 
face, it is the duty of the mineral 
owner to fence them, so as to protect 
the owner of the surface soil from 
the consequent dangers. Williams v. 
Groucott, 4 B. & S. 149, 116 ECL 149, 
122 Reprint 416. i 

84. Green v. Kansas, etc., Coal Co., 
53 Mo. A. 606; Cole v. Signal Knob 
Coal Co., (W. Va.) 122 SE 268. 

[a] Such damages for such in- 
juries are immediate and proximate 
result of destruction of surface sup- 
port and not remote. Cole v. Signal 
Knob Coal Co., (W. Va.) 122 SE 268, 

[b] Illustration.—Where defend- 
ant worked a mine so negligently that 
a part of the surface fell in leaving 
a hole into which plaintiff’s horse fel 
and was killed, the mining operations 


having been conducted beneath plain- 
tiff’s pasture, and the appellate court 
refused to say that plaintiff was 
guilty of contributory negligence, not 
being advised as to the Size of the 
pasture or the hole, as to whether 
there was anything about the opening 
in the ground to attract a horse, such 
as pasturage or food of any kind, and 
having no information except that the 
horse was turned into a pasture, x 
part of the surface of which had 
fallen in, as there might have been 
many circumstances or facts which 
would relieve the act of negligence 
or make it at least a matter of ques- 
tionable propriety. Green y. Kansas, 
etc., Coal Co., 53 Mo. A. 606. 

85. Williams Hst. Co. v. Nevada 
aie Min. Co, 45 Nev. 25, 196 P 


[a] Reason for rule— ‘The owner 
of the land is not to be denied the 
ordinary use of his property, and the 
owner of stock trespassing upon it 
must accept the consequences of any 
injury that befalls them, for by per- 
mitting his stock to run at large, he 
is deemed to have assumed the risk 
of such injury. ... But this rule has 
a reasonable and well-recognized ex- 
ception, and the facts of this case 
bring it clearly within the principle 
of this exception. The owner of the 
land—‘is not permitted negligently to 
leave on his premises poisonous sub- 
stances which will attract passing 
animals, nor’ can he place thereon 
dangerous instrumentalities, as traps 
baited with strong-scented meats, set 
so near the highway on the grounds 
of another that the animals of others 
will be lured on to his land from the 
place where they rightfully are to 
their injury or destruction. This re- 
sults from the principle that where 
there is invitation, enticement, allure- 
ment, or attraction, a person is 
bound, at his peril to use reasonable 
care and diligence in keeping his 
property in a safe condition.’”’ Wil- 
liams Hst. Co. v. Nevada Wonder 
Min. Co., 45 Nev. 25, 33, 196 P 844. 


Hiatt v. Wichita Natural Gas 
Co., 108 Kan. 472, 196 P 448. 

[a] Contention that cattle were 
made so nervous that they would not 
feed whereby plaintiff lost his crop 


as completely as if it had been 
burned is not a valid one. Hiatt v. 
Wichita Natural Gas Co., 108 Kan. 


472, 196 P 448. 

87. Wilkins v. Monson Cons. Slate 
Co., 96 Me... 385, 62 A 7155; Welsh “vy. 
Kerr Coal Co., 233 Pa. 341, 82 A 495; 
McCabe v. Watt, 224 Pa. 253, 73 A 
453, 24 LRANS 274. 

[a] Proper use of quarry as 
against grantor—aIn an action for 
damages resulting from rocks being 
thrown upon plaintiff’s land by blast- 
ing in defendant’s quarry, and for 
injury from water pumped from the 
quarry and allowed to flow over plain- 
tiff’'s land, plaintiff having conveyed 
the premises occupied by defendant, 
to be used as a quarry, was estopped 
from claiming damages from a proper 
use of the quarry. Wilkins v. Mon- 
eon Cons, Slate Co., 96 Me. 385, 54 a 

[b] A mandatory injunction will 
not be granted against the lessee of 
a burning mine, at the instance of the 
municipal authorities of a city with- 
in whose limits the mine is situated, 
where it appears that the company 
defendant had tried for a year and 
one half to put out the fire, and re- 
sorted to every means within its 
power to extinguish it, and in so do- 
ing had spent an amount of money 
equal to its entire capital stock. Mc- 
Cabe v. Watt, 224 Pa. 253, 73 A 453, 
24 LRANS 274. 

Adjoining landowners generally see 
Adjoining Landowners 1 C. J. p 1200. 
Lateral support see infra § 920. 

88. French v. Lansing, 73 Misc. 
80, 182 NYS 5238. See generally su- 
DEA SSD lo deas 2 

Subjacent support see infra § 923. 

89. French v. Lansing, 73 Misc. 
80, 132 NYS 523: 

Trespass generally see Trespass 
[38 Cyc 985]. : 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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jurious to the surface, all rights incidental to the 
right of getting minerals under a grant or reserva- 
tion thereof must be exercised with a due regard 
to the rights of the surface owner, without any per- 
manent damage thereto not necessary for the bene- 
ficial enjoyment of the mine. So a mining com- 
pany is liable for injury to real property because 
of inadequate appliances to control dust from its 
coal breaker ;9* and where the owner of the surface 
stands in no relation of contract or privity with 
the owners of the minerals beneath, he may recover 
damages for injury to the surface caused by negli- 
gence in mining underneath. 

If one knowingly mines beyond his boundaries 
without right he is liable as a trespasser.%* 

Lessor and lessee.°*% The lessor of a mine, except 
for an existing nuisance,®° is liable to his tenants 
for his own overt acts of negligence only,®® and not 
for mere nonfeasance or for injuries resulting from 
the acts of other tenants.°7 Where a mine is oper- 
ated by a tenant with no obligation on his part 
to take out all or any certain amount of the coal, 
and his estate therein ts of an uncertain or in- 
definite character, and the coal is necessarily aban- 
doned or lost, or the mine cannot be reclaimed, the 
right of action for substantial damages is in the 
lessor or owner of the freehold. 

On the assignment or sublease by the lessee and 
the entry of the assignee or sublessee into posses- 

90. Bagley v. Republic Iron, etc., 


Co. 93 Ala 219.69. Si 1%. 
91. Hooper y. Dora Coal Min. Co., 


coal 
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tion brought to recover the value of 
unlawfully extracted by tres- 
passers and converted to their own 
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sion and control of the leased premises, the original 
lessee stands in a position similar to that of a 
lessor, and his duties and responsibilities to adjoin- 
ing landowners are no greater than those of a 
lessor.°® And thus the lessee of oil property, who 
contracted to assign a lease to a driller on comple- 
tion of a well, is not liable for the driller’s negli- 
gence after the latter took possession and control, 
and in his operations perniiited refuse to escape 
on the adjoining premises. 

[§ 909] (2) Interference with Waters.2, Where 
the surface owner has conveyed minerals with the 
right,to mine without supplying support for the 
surface and has released all damage that might re- 
sult from such mining,® he cannot recover for the 
diversion of water from natural sources on his 
land.* 

Natural springs. Where the right to mine is 
separated from the ownership of the surface, the 
owner of the minerals is not liable because of the 
destruction of a spring when caused by the ordinary 
working of the mine. But where the drying up of 
springs or wells on the land is caused by a failure 
of the owner of the minerals to leave sufficient sup- 
port to prevent the overlying strata from breaking 
or falling, the owner of the surface may recover 
for such injury,’ although it is held that such injury 
can be considered only as incidental to and affecting 


against the operations of one above 
him if the situation requires it rather 
than wholly rely upon a supposed 


95 Ala..235, 10 '‘S 652; Pulaski. Oil Co. 
v. Conner, 62 Okl. 211, 162 P 464, 466, 
LRA1917C 1190 [cit Cyc]; Gulf Pipe 
Line Co. v, Pawnee-Tulsa Petroleum 
Co., 34 Ok1.-775, 127 P 252, 41 LRANS 


paste See also infra § 915; and supra 
572. 
92. Harvey v. Susquehanna Coal 


Co., 201 Pa. 63,50 A 770, 88 AmSR 800. 

[a] Measure of damages: is the 
cost of restoring such injured prem- 
ises to their condition before such 
injury, not exceeding the value 
thereof and the decreased rental value 
during the time the wrong has con- 
tinued, and that it was error to sub- 
mit to the jury the question, “Could 
the defendant by any other device 
than the one that it has in use there 
have prevented the injury to plain- 
tiff’s property?’ since the question 
does not confine the jury to known 
devices, but calls on them to decide 
whether a more effective device could 
be invented. Harvey v. Susquehanna 
Coal Co., 201 Pa. 68, 50 A 770, 88 Am 
SR 800. 

Nuisance generally see Nuisances 
[29 Cyc 1143]. 

$3. Brown v. Torrence, 88 Pa. 186. 

[a] Sic utere tuo, ut alienum non 
ledas.—(1) The mere fact that one 
man sells land to another cannot of 
itself justify any use the vendee af- 
terward chooses to apply his lana to. 
He stands to his vendor without a 
contract, or some relation of privity, 
just as he does to others, and the 
maxim applies sic utere tuo, ut alie- 
num non ledas. Brown v. Torrence, 


88 Pa. 186. (2) Maxim see [36 Cye 
436]. 
94. Ky.—North Jellico Coal Co. v. 


Helton, 187 Ky. 394, 219 SW 185. 

Md.—Mt. Savage George’s Creek 
Coal Co. vy. Monohan, 132 Md. 654, 104 
A 480. 

N. M.—Caledonian Coal 
Rocky Cliff Coal Min. Co., 16 
517, 120 P 715. 

Pa.—Curtis v. Soisson, 65 Pa. Su- 
per. 64. 

Ont.—Temiskaming, etc., R. Commn. 
v. Alpha Min. Co., 10 OntWR 1110. 

[a] Proof of more than simple 
possession of the land upon which 
trespasses complained of are com- 
mitted is necessary to support an ac- 


COLNE. 
N. M. 


use, and a license to mine~coal does 
not convey or grant to the licensee 
any interest in the coal until the 
licensee has mined it. Caledonian 
Coal Co. v. Rocky Cliff Coal Min. Co., 
TGGN. os 52 THEE 20) BE tab. 

[b] Under statute permitting 
treble damages for mining coal on 
land of another when evidence shows 
it was mined inadvertently and not 
knowingly, and that when defendant’s 
engineer advised employer of a slight 
encroachment, work was discon- 
tinued. Curtis v. Soisson, 65 Pa. Su- 
per. 64. And see supra § 469. 

Recovery of damages for trespass 
generally see supra §§ 450-470. 

94144. Under mining leases gener- 
ally see supra §§ 659, 755. 

95. Peterson v. Bullion-Beck, etc., 
Min: Co; 337 Utah «20, 91. P 1095;,514 
AnnCas 1122. See also Nuisances [29 
Cye 1143]. 

96. Peterson v. Bullion-Beck, etc., 
Min. Co., supra. 


97. Peterson v. Bullion-Beck, etc., 
Min, Co., supra. 
[a] “Between two lessees of dif- 


ferent portions of a mine situated as 
were the plaintiff and Malvy in this 
case in relation to each other, each 
knows that the only use to which the 
ground can be put is mining. Each 
knowing the exigencies of the busi- 
ness in which both are engaged 
should bear them in mind when he 
makes his contract of lease, and re- 
quire from the mine owner, the 
lessor, such reasonable stipulations 
as will tend to protect himself. In 
this case even though as alleged by 
the plaintiff the operation of Malvy 
above the plaintiff's ground were 
found to interfere with the plaintiff's 
rights in his own premises, yet under 
the circumstances, as they appear in 
evidence surrounding the parties it is 
not shown that when the lease was 
made to Malvy it could have been 
foreseen that Malvy’s’ operations 
would necessarily interfere with the 
plaintiff's ground. It cannot be pre- 
sumed merely because one block of 
ground is above the other that the 
working of the upper would injure 
the lower, and the lessee of the lower 
should protect his own rights as far 
as possible in making a contract 


duty of the lessor, the mine owner, 
to protect him at all hazards.’ Peter- 
son v. Bullion-Beck, ete., Min. Co., 33 
Utah 20, 23, 91 P 1095, 1096, 14 Ann 
Cas 1122. 

98. Kellyville Coal Co. v. O’Con- 
nell, 134 Ill. A. 311 (a tenant whose 
estate was of an uncertain or indefi- 
nite character could not recover sub- 
stantial damages-for the flooding of 
a mine but only the amount of ex- 
penses incurred by him and the value 
of the severed coal and personal 
property lost by him). 

99. Midland Oil Co. v. Thigpen, 4 
FEF. (2d) 85. 

Assignment or sublease of mine 
generally. see supra §§ 651-655; 737— 

1. Midland Oil 


Co. v. Thigpen, 


2 ‘Generally see Waters [40 Cyc 


3. Release of right to support in 
general see infra §§ 924, 925, 926. 

4 Winnett vy. Monongahela River 
Cons:/ Coal; Fete}, \Co., (37 FRas Cow 489. 

Diversion of ‘waters generally see 
Waters [40 Cyc 604 et seq, 641, 661]. 

5. Springs generally see Waters 
[40 ‘Cyc 628, 630]. 

6. Barnest v. Corona Coal Co., 212 
Ala. 303, 102 S 445; Corona Coal Co, 
Vv. Thomas, 912 Ala. 5G elle Sar owes 
Sloss-Sheffield Steel, ete., Cow avs 
Sampson, 158 Ala. 590, 598, 48 S 493 
[cit Cyc]; Williams v. Gibson, 84 
Ala. 228, 4 S 350, 5 AmSR 368; Cole- 
man Vv. Chadwick, 80 Pa. 81, 21 AmR 
93; Stonegap Colliery Co. v. Hamil- 
ton, 119 Va. 271, 89 SE 305, AnnCas 
1917E 60. 

7. Earnest v. Corona Coal Co., 212 
Ala. 303, 102 S 445; Corona Coal Co. 
v. Thomas, 212 Ala. 56, 101 S 673; 
Sloss-Sheffield Steel, ete, Co. v. 
House, 157 Ala. 663, 47 S 572; Hoff- 
man v. Berwind-White Coal Min. Cok; 
265 Pa. 476, 109 A 234; Weaver v. 
Berwind-White Coal Co. 216 Pa. 195, 
65 A 545; Stonegap Colliery Coley, 
Hamilton, 119 Va. 271, 89 SE 305, 
AnnCas1917E 60. 

[a] No recovery could be had for 
drying up of spring prior to time of 
plaintiff’s purchase of land. Stone- 
gap Colliery Co. v. Hamilton, 119 Va. 
271, 89 SH 305, AnnCasl1917E 60. 
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the value of the land.® 

[§ 910] (3) Flooding Mines°—(a) In General. In 
so far as applicable, the law relating to liability 
for the flooding of lands generally’? will apply to 
the flooding of mines.1+ 

Rules applied. While land on a lower level is 
under a natural servitude to that located above it, 
to receive the water flowing down to it naturally, 
and therefore injuries to the lower proprietor caused 
by the natural flow of water from higher lands are 
damnum absque injuria,!? when one of two adjoin- 
ing mine owners conducts water into his neighbor’s 
mine, which would not otherwise go there, or causes 
it to flow at different times and in greater quantities 
than it would naturally flow, by the breaking down 
or removal of a barrier, natural or otherwise, he is 
liable for the ensuing damages.1* Lower land is 
not servient to an unreasonable artificial flowage 
caused by the owners of the upper land in pumping 
water largely impregnated with salt and poisonous 
mineral substances, and flowing on such lower land 
or collected into artificial channels and east upon 
it.4 One may not accumulate water on the claim 
of another intervening between the former’s claim 
and another claim of the latter, by means of a dam 
erected on such intervening claim, although the one 
so accumulating the water has a right to work such 
intervening claim.1® And the principle that one 
eannot bring upon his own land anything which 
would not naturally come upon it and which is in 


8. Weaver vy. Berwind-White Coal 


Co., 216 Pa. 195, 65 A 545; Rabe v.| level and the 
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ing owners operating on the same 
same vein owe no 


BA iii. | 


[§§ 909-910 


itself dangerous if not kept under proper control 
without becoming liable for such damage occasioned 
thereby is applied to render liable one who builds 
a reservoir upon land over old passages of disused 
mines adjoining a mine then worked, without block- 
ing shafts communicating with the mine above, 
where the reservoir breaks through the shaft and 
floods the adjoining mine.1® Thus also hydraule 
operators who bring imported water, not a natural 
flow upon their claim, are liable for damages in 
throwing such water on adjoining claims.1? And 
where one, after ceasing work in his mine, is about 
to reduce the supporting pillars and thus endanger 
the falling in of the roof which would let into his 
mine swamp waters of the surface that would run 
into and flood another’s mine, an injunction will 
lie to prevent the threatened injury.1® But it has 
been held that, where mineral workings have caused 
a subsidence of. the surface, and a consequent flow 
of rainfall into an adjacent lower coal field, the in- 
juries, being entirely from gravitation and percola- 
tion, are not a valid ground for any claim of 
damages.?9 

Injunction®® will usually issue to restrain such 
flooding,?+ but where the consent of defendant has 
been given to a particular method of carrying off the 
water and defendants have been permitted to make 
heavy expenditures in reliance thereon and plaintiffs 
have an adequate remedy at law, equity will not 
enjoin the discharge of such water.?2 


Ind. A. 238, 91 NE 825. 
15. Centre Star Min, Co... utd: i. 


Shoenberger Coal Co., 213 Pa. 252, 62 
A 854, 3 LRANS 782, 5 AnnCas 216. 
9. See Waters [40 Cyc 568, 646, 


10. Trespass see supra § 450. 

11. See infra this section. 

12. Duff v. U. S. Gypsum Co., 189 
Fed. 234; Svadra Creek Coal Co. v. 
Bureka Anthracite Coal Co., 104 Ark. 
359, 148 SW 644, AnnCas1914C 454; 
Clouse v. Crow, 68 Pa. Super. 248; 
Rainey v. Johnson, 25 Pa. Dist. 594, 
595, 44 Pa. Co. 97. See generally 
Waters [40 Cyc 625]. 

“In other words, the owner of the 
upper mine is not liable for water 
which flows in from percolation or 
gravitation, simply by reason of the 
excavation or removal of the coal.” 
Rainey v. Johnson, supra. 

Damnum absque injuria generally 
see Actions § 57 et sea. 

13. . S—Duff v. U. S, Gypsum 
Co., 189 Fed. 234; Prevost v. Gorrell, 
16 ES” Cas,” No, 11,404)5 5 WklyNC 
(Pa.) 149. 

Alaska.—Alaska Gold Min. Co. v. 
Barbridge, 1 Alaska 311. 

Ark.—Spadra Greek Coal. Co; ¥: 
Eureka Anthracite Coal Co., 104 Ark. 
359, 148 SW 644, AnnCas1914C 454. 

Ill.— Bannon v. Mitchell, 6 Ill. A. 


Copper Co. v. 
Mirnesota Min. Co., 57 Mich. 83, 23 
NW 781, 58 AmR 333 

N. J..-Lord vy. Carbon Iron Mfg. 
Con 42) Ned Dae 157, 6 A:.:8 12's Lord 
v. Carbon Iron Mfg. Co., 38 N. J. Ea. 
452. 

Oh.—Williams v. Pomeroy Coal Co., 
87 Oh. St. 583. 

Pa.—Muntz v. Cottage Hill Land 
Co., 222 Pa. 621, 72 A 247; Rainey v. 
Johnson, 25 Pas Dist, 594, 44 (Pat-Co, 
Oi SN) [quot Cyels Locust Mountain 


Lie 
Mich.—National 


Coal, ete, Co. vy. Gorrell, 9 Phila. 
247. 

Eng.—Wilson v. Waddell, 2 App. 
Cas. 95; Clegg v. Dearden, 12 Q. B. 


576, 64 BCL DT 6h LLG Reprint 986; 
Baird v. Williamson, 154+ Be INS; 
876, 109 ECL 376, 143 Reprint 831. 
See generally Waters [40 Cye 629]. 
[a] Workings on same level; no- 
tice of abandonment.—While adjoin- 


, tained another 


special duty to each other with re- 
spect to the flow of water, yet, if 
one owner abandons his workings so 
that the accumulation of water will 
fall on the other, he should be re- 
quired to give reasonable notice, de- 
pending on the work to be performed 
to provide against the accumulation 
of water which would follow such 
abandonment, and two weeks’ notice 
is not sufficient. Philadelphia, etc., 
Coal, ete., Co. v. Taylor, 1 LegChron 
(Pa.) 361, 5 LegGaz 392. 
_[b] Although titie is inchoate 
the owner of certain mining claims 
for which a certificate has been is- 
sued by a mining recorder showing 
that all the requirements of the 
Mining Act of Ontario had been com- 
plied with, although the title thereto 
acquired was inchoate because the 
government charges had not been 
paid, may recover damages for the 
wrongful flooding of the mining 
claims by the raising of the waters 
of a certain river by a dam con- 
structed by a water power company 
holding a lease from the crown of a 
water power location on the river, 
granted pursuant to 61 Vict. (Ont.) 
c 8, although the waters of the river 
had not been raised to a height ex- 
ceeding that authorized by the lease, 
which lease, while it conferred the 
right to flood any crown land along 
the river and its expansions, con- 
provision that the 
lessee should not, by virtue of the 
lease, have the power to overflow or 
cause to be overflowed any lands 
other than those demised. Bucknall 
vy. British Canadian Power Co., 3 
OntWN 1138, 5 DomLR 6574 [app 
allowed on other grounds 4 OntWN 
162, 23 OntWR 155, 7 DomLR 62]. 

[el Breaking of dam.—The owner 
of a mine is not liable to the owner 
of an adjoining one simply because 
he has built a dam to stop the accu- 
mulation of water in his own mine, 
which, although well constructed and 
taken care of, gives way and precipi- 
tates a large duantity of water on 
the other’s mine. Jones v. Robertson, 
116 Ill. 548, 6 NE 890, 56 AmR 786. 

14. Niagara Oil Co. v. Jackson, 48 


Rossland-Kootenay Min. Co., Ltd., 11 
B. C. 231 (where defendants’ prede- 
cessors in title ran trespass work- 
ings from their mineral claim 
through a mineral claim, in which 
they had a right to mine, but of 
which the plaintiffs were the owners 
in fee, into an adjoining claim of 
plaintiff, and to stop the flow of 
water from their claim through the 
trespass workings to the lost claim 
defendants built bulkheads on the 
boundary between the two claims of 
plaintiff and at this point a large 
body of water accumulated, the accu- 
mulation of water was a menace to 
plaintiffs and amounted to a nui- 
sance, and the bulkheads should have 
been built at defendants’ boundary so 
as to keep the water from flowing 
into the trespass workings). 

16. Rylands v. Fletcher, L. R. 3 
FESO. eR Ove she 

17. Barnes yv. Yukon Gold Co., 
(Yukon T.) 18 WestLR 542. 

18. Thomas Iron Co. y. Allentown 


Min.) Co; 28 (Ne Jy og 7 
19. Wilson v. Waddell, 2 App. 
Cas. 95 ‘ 


20. Generally see Injunctions 8§ 
171-200. 

Injunctions as to mining property 
generally see supra §§ 505-520, 710. 

ai, Rainey _v. Johnson,” Zo “Pat 
Dist. 7504) VAs SPA (Con (97, 499. pauon 
Cyc]; See also Waters [40 Cye 632, 
656, 692]. 

[al Where two coal mines, in 
different veins of coal, are located 
vertically one above the other, the 
owners of the upper mine will be re- 
strained by injunction from drilling 
a hole through the _ intervening 
strata between their mine and the 
lower mine for the purpose of carry- 
ing accumulations of water out of 
the upper mine into the lower one in 
order to get rid of it! _Rainey Vv. 
Mette et 25 Pa. Dist. 594, 44 Pa. Co. 
97 


22. Lehigh Valley Coal 
Lentz, 228 Pa. 346, 77 A511. 
[a] Reason for rule.—‘‘Certainly, 
under these circumstances it would 
be most unjust for a court of equity 
to interpose a_ restraining order 


Colmes 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§§ 911-915] 


[§ 911] (b) Actions—aa. In General. An action 
for damages for flooding plaintiff’s adjoining land 
sounds in tort;2* and covenants in a lease by which 
it is claimed that a positive duty was put upon 
another making him liable are immaterial in an 
action predicated on alleged negligence.2* While the 
cause of action for such an injury accrues at the 
date of the flooding,?® a lessee, it is held, may 
recover damages for the flooding of the leased mine, 
although a part of the damage accrued prior to his 
entering under the lease.?° 

[§ 912] bb. Evidence; Presumptions and Burden 
of Proof. General rules?” control as to presump- 
tions, burden of proof, and the admissibility of 
evidence in actions for injuries sustained by the 
flooding of mines.?8 When injury by the discharge 
of mine water is caused to adjoining property, the 
burden is on defendant to show that it was unavoid- 
able and could not be prevented except by unrea- 
sonable expenditure.2® If defendant meets that 
burden plaintiff, to recover, must show that there 
was negligence or malice,®° but if defendant fails 
to meet that burden plaintiff need not show neg- 
ligence or malice.*4 

[§ 913] cc. Questions of Law and Fact. In an 
action for flooding a mine, the question of defend- 
ant’s negligence is for the jury,®” and it is usually 
for the jury to determine whether the injury could 
have been avoided by reasonable expenditure.** 

[§ 914] (c) Damages.** In an action for flood- 


which must necessarily endanger if 
not destroy the value of the property 
and investment made upon the 
strength of the understanding with 
the parties here complaining as to 
the right of drainage. If at any time 
actual damage be done appellant by 
the negligent discharge of water 36. 
upon complainant’s lands or work-| 156 
ings, or if, the injuries incidentally 


[b] 


sible on the 


MINES AND MINERALS 


SW 644, AnnCas1914C 454. 

Evidence of the amount each 
miner would produce and of the ex- 
pense of keeping 
mine could not be worked is admis- 
question 
Douty v. Bird, 60 Pa. 48. 

McKnight v. Ratcliff, 44 Pa. 


37. McKnight v. Ratcliff, supra. 


[ore Gs], AST 


ing a coal mine, the measure of damages is the 
actual injury sustained in delay, loss of time, dam- 
age to machinery, ete.,°> and, if the mine is irre- 
claimable, then the value of "the estate and prop- 
erty,** although merely speculative profits supposed 
to have been lost cannot be included.** The meas- 
ure of damages is not the amount expended by 
lessees for machinery and other equipment, where 
there is no evidence of injury to the machinery, 
but is the value of the use of the claim during the 
tinie work was prevented.*® 

In an action by the owner of a leasehold interest 
in a mine to recover damages for the failure to 
drain pursuant to contract, so that such mine was 
flooded, it has been held that the correct measure 
of damages is the cost of the restoration of the 
mine to its condition before it was flooded, pro- 
viding such cost does not exceed the fair cash mar- 
ket value of plaintiff’s leasehold right for the un- 
expired term, and, in the event that such cost of 
restoring such mine to its condition before the 
breach of the contract exceeds the fair cash market 
value of plaintiff’s leasehold right at the time of 
such breach, plaintiff is entitled to recover only 
the fair cash market value of his leasehold right.?? 

[§ 915] (4) Tailings and Débris—(a) Deposited 
on Another’s Land. The dumping of tailings and 
débris upon the land of another may be enjoined,*® 
and the owner of the land may recover the dam- 
ages occasioned by such acts;*! and acquiescence as 


dumping is supported by a finding 
that plaintiff has been for more than 
ten years in the open, notorious, ex- 


mules while the] clusive, and adverse possession of 
the land. McLaughlin v. Del Re, 71 
of damages, | Cal. 230, 16 P 881. 


[b] Falling of sand and clay.— 
And where a party who is engaged in 
mining coal causes water, sand, and 
clay to descend upon the land of an- 


result from the additional flow of 
water through the ditch about which 
complaint is made, there is an ade- 
quate remedy at law to give proper 
redress.” Lehigh Valley Coal Co. v. 
228 Pa. 346, 350, 77 A 511, 
Midland Oil Co. v. Thigpen, 4 
FB. (2d). 85. 

Midland Oil Co. v. Thigpen, 


"Duff v. U. S. Gypsum Co., 189 
Fed. 234. 

[a] Percolating water.—A cause 
of action for injury to a gypsum 
mine from water percolating from an 
adjoining mine, the owner of which 
had extended his excavations to a 
bay so that the mine became flooded, 


accrued at the date of such flooding. 
ae v. U. S. Gypsum Co., 189 Fed. 
4, 
Limitations see Waters [40 Cyc 
584, 687]. 


Sorg v. Frederick, 255 Pa. 617, 
100 A 481. 


mai See Waters [40 Cyc 585, 653, 
ils 

28. See infra this section. 
ee Clouse v. Crow, 68 Pa. Super. 


30. Clouse v. Crow, supra. 

Clouse v. Crow, supra. 

32. Muntz v. Cottage Hill Land 
Compe 220PaliG21, 2A 2477 

33. Welsh v. Kerr Coal Co., 233 
Pa. 341, 82 A 495; Clouse v. Crow, 68 
Pa. Super. 248. 

34. Flooding lands generally see 
Waters [40 Cyc 587, 654, 692]. 

35. ‘Spadra Creek Coal Co. v. Eu- 
reka Anthracite Coal Cc., 104 Ark. 
359, 148 SW 644, AnnCas1914C 454; 
Douty v. Bird, 60 Pa. 48; McKnight 
v. Ratcliff, 44 Pa. 156. 

[a] Damages not excessive.—IJn 
an action for damages caused by flow 
of water in a mine, a verdict of one 
thousand dollars was not excessive. 
Spadra Creek Coal Co. v. Eureka 
Anthracite Coal Co., 104 Ark. 359, 148 


38. Dalton v. Moore, 141 Fed. 311, 
72 CCA 459 [certiorari den 200 U. S. 
619, 26 SCt 757, 50 L. ed. 623]. 

$9. Carter v. Cairo, ete., R. Co., 
ret Ill, A. 653 [aff 240 Ill. 152, 88 NE 
493] 


40. Ala.—Tennessee Coal, etc., R. 
Co. v. Bunn,» 202 Ala. 22,79 S$-360. 

Alaska.—Sundquist v. Halloran, 5 
Alaska 743. 
Cal.—McLaughlin v. Del >Re, T1 
Cal. 230, 16 P 881; Robinson v. Black 
Diamond. Coal Co., 50 ,Cal. 460; 
Dripps v. Allison’s Mines Co., 45 Cal. 
A. 95, 187 P 448, — 

Ky.—North Jellico Coal Co..- v. 
Helton, 187 Ky. 394, 219 SW 185. 

La i . Jennings-Hey- 
118 La. 537, 43 


wood Oil Syndicate, 
S 155. 

Mo.—Robinson v. Moark-Nemo 
Cons, | Min. / Co., (196 SW" 113i, fan- 
Sswering certified questions 178 Mo. 
A. 531, 1683 SW 885]; Good v. West 
ak Co., 154 Mo. A. 591, 1386 SW 
41. 

Mont.—Walsh vy. Hast Butte Copper 
Min. Co., 66 Mont. 592, 214 P 641; 
Chessman v. Hale, 31 Mont. 577, 79 
P 254, 68 LRA 410, 3 AnnCas 1038; 
Fitzpatrick v.. Montgomery, 20 Mont. 
181, 50 P 416, 63 AmSR 622. 

Nev.—Harvey v. Sides Silver Min. 
Co:;, £ Nev. 539, 90<AmD 510. 

N. Y¥.—White v. Lansing, 119 App. 
Div. 584, 103 NYS 1040. 

Can.—Dominion Reduction Co. v, 
Peterson Lake Silver Cobalt Min. Co., 
59 Can. S. C. 646, 50 DomLR 52 
[dism app 44 Ont. L. 177, 46 DomLR 
724 (dism app 41 Ont. L. 182)]. 

Yukon T.—Galligher v. Bonanza 
Creek Gold Min. Co., 6 WestLR 142. 

{a] Even though land was origi- 
nally claimed for a dumping ground 
under Miners’ Law, by the prede- 
cessors in interest of defendant, the 
right to an injunction against the 
dumping of tailings and débris on 
one’s 


other, so as to destroy its value and 
such descent is not merely the result 
of the law of gravitation, the person 
whose land is thus injured may re- 
cover damages and enjoin the future 
commission of said acts. Robinson 
ee Diamond Coal Co., 50 Cal. 

{c] When temporary injunction 
will issue.—(1) The general equity 
doctrines goyern injunctions with 
reference to mining claims. The 
granting or withholding of an injunc- 
tion resting in the sound discretion 
of the court, the complainant’s 
laches, the solvency or insolvency of 
the parties, and the relative incon- 
venience to the parties, which will 
ensue if a temporary’ injunction 
issues, must be considered. There 
is nothing peculiar in the applica- 
tion of the general equitable princi- 
ples to mining claims, beyond the 
frequent urgent need of injunctive 
relief, because of the destructible 
nature of mineral deposits. Sund- 
quist v. Halloran, 5 Alaska 594. (2) 
Where one who claims to own a 
mining claim stands by for a period 
of years, and permits another on an 
adjoining claim so to conduct his 
workings as to cause slight damage 
by flooding the surface with tailings, 
and makes no objection until the 
other is in position where injunctive 
relief asked for would be of com- 
paratively greater injury to the 
other than the injury complained of 
by plaintiff, the court will not grant 
a temporary injunction, but will al- 
low the condition to remain until the 
case can be disposed of on its merits. 
Sundquist v. Halloran, supra, 

Injunction generally see Injunc- 
tions §§ 171-200. 

41. See cases supra note 40. 

[a] Liability assumed by. claim 
of ownership.—Where an oil ‘syndi- 
cate claims the ownership of all the 


land and damages for prior! waste oil on the field, and diverts 
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to one injury to land is not waiver of separate 
and distinct injury;*2 and where the nuisance is 
one of commission, entry may be made on the 
claims of the wrongdoer without notice for the 
purpose of abatement.4* But the sinking by a tres- 
passer of a mining shaft upon a tract of ground 
used for the manufacture of brick and throwing 
débris on the surface of the ground so used is not 
irreparable injury or waste to the estate warrant- 
ing an injunction, where the adjacent surface is 
not being encumbered by the débris to such an 
extent as to interfere seriously with its use.** 

Implied right. The reservation or grant of min- 
erals severed from the ownership of the surface does 
not carry as an incidental right the privilege of 
using the surface for the deposit of refuse matter 
taken from the mine;** but the grantee of coal 
under land, with general mining rights and the free 
right to use the surface so far as necessary for min- 
ing, may dump the waste or refuse of the mine at 
its entrance, and use as much of the surface for that 
purpose as is strictly necessary and reasonable, with- 
out liability to the grantor in damages for such 
use.4® 

Easement. Where one has acquired an easement 
over land of another,” an injunction will not be 
granted against his use of a ditch across the other’s 
land for carrying detritus from a hydraulic mine, 
on the ground of an improper and injurious exer- 
cise of the easement, where it appears that the water 
in the ditch caused a slight caving in of plaintiff’s 
land, and a slight wearing away of the bedrock, but 
did not cause or threaten any appreciable damage.‘® 

[§ 916] (b) Deposited on Own Land. The owner 
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>. a ge os 
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[§§ 915-918 


of a mine should deposit the refuse therefrom upon 
his own land where it will be safe from encroach- 
ment by ordinary floods,*® and if he deposits it in 
a place where ordinary floods will carry it down 
upon the land of another, he will be lable for the 
injury occasioned thereby.”° 

[§ 917] (c) Tail Race or Sluice Flume on An- 
other’s Claim. In the absence of custom, agree- 
ment, or regulation, one has no right to run his tail 
race or sluicing flume on to the dumping ground of 
another having a prior right;*! but if the latter 
fills up the race or flume in such manner as to pre- 
vent the former from dumping on his own ground, 
damages are recoverable against him.®°? And even 
the rule that, if from the situation of two claims 
in a stream, the working of one necessarily results 
in injury to the other, arising from the natural con- 
sequences of the exercise of the right, it is damnum 
absque injuria,®* does not give to one the right to 
construct a flume from his own claim to and upon 
that of the other, through which tailings are de- 
posited on the latter’s claim.** 

[§ 918] (d) Actions. General rules®* in so far as 
applicable control as to remedies ‘available to one 
injured by the improper or unlawful deposit of mine 
tailings or débris.°° 

Burden of proof is on defendant, in an action for 
injuries by the deposit of débris or tailings on his 
lands, to establish that it is within the rule that one 
of several merely concurrent, not joint, tort-feasors 
cannot be held for more than nominal damages un- 
less the injury caused by him is proved.** The 
burden is on plaintiffs to show that the damage 
arose subsequent to the time they took possession 


the mixed oil and salt water by 
ditches into a natural drain, closed 
by a dam, for the purpose of sepa- 
rating and saving the oil, the 
syndicate is responsible for all the 
actual damages occasioned to the 
estate below by the. escape of salt 
water and oil over or through the 
dam. McFarlain v. Jennings-Hey- 
xoee Oil Syndicate, 118 La. 537, 43 


[b] Managers in charge of mining 
operations for owner of mine are 
liable where they know of plaintiff’s 
objections to dumping of tailings on 
his land. Robinson v. Moark-Nemo 
Cons. Min. Co., 196 SW 1131 [answer- 
ing certified questions 178 Mo. A, 
531, 163 SW 885]. 

Nuisance generally see Nuisances 
[29 Cyc 11438]. 

42 Tennessee Coal, etc., R. Co. v. 
Bunn, 202 Ala: 22, 79 S 360. 

43. Suttles v. Cantin, 22 B. C. 139 
(where, for the purpose of abating a 
nuisance caused by plaintiff directing 
the flow of water through his claims 
in such a manner as to carry tail- 
ings from his claims into those of 
defendant, thereby damaging and 
interfering with defendant’s min- 
ing operations, defendant, at the 
instance of the mining inspector, 
entered on to  plaintiff’s claims, 
closed one gate in plaintiff’s dam 
and opened another, in order to 
divert the flow of water and abate 
the nuisance, an action for trespass 
would not lie). 

44. King v. Mullins, 27 Mont. 364, 
7) Ps 156. 

45. Hooper v. Dora Coal Min, Co., 
95 Ala. 235, 10 S 652, + 

46. Dewey v. Great Lakes Coal 
Co., 236 Pa. 498, 84 A 913. 

47. Jacob v. Day, 111 Cal. 571, 44 
P 243. 

[a] Statutory protection of ease- 
ment acquired by custom.—Under a 
statute providing that a right to use 
water for mining, acquired by local 
custom and judicial decisions, shall 


be protected, “and the right of way 
for the construction of ditches .:. 
for the purposes herein specified is 
acknowledged and confirmed,” a 
patentee of mining land, over which 
an adjoining owner had for several 
years, by local 
necessity, maintained a ditch to carry 
detritus from a hydraulic mine to a 
river, took subject to the easement. 
Jacob v. Day, 111 Cal. 571, 44 P 243. 

48. Jacob v. Day, supra. 
See cases infra this section. 
Ala.—Tennessee Coal, etc., R. 
Co. v. Bunn, 202 Ala. 22, 79 S 360. 

Cal.—Robinson v. Black Diamond 
Coal Co., 57 Cal. 412, 40 AmR 148; 
Esmond v. Chew, 15 Cal. 137; Darst 
v. Rush, 14 Cal. 81. 

Colo,—Fuller v. Swan River Placer 
Min, Co., 12 Colo, 12, 19 P 836: 
SL eat k ae yen v. Plowman, 1 Ida. 

De , 

Ky.—Nebo Cons. Coal, etc., Co. v. 
Lynch, 141 Ky. 711, 133 SW 7638. 

Mont.—Walsh v. Hast Butte Copper 
Min. Co., 66 Mont. 592, 214 P 641. 


Or.—York y. Davidson, 39 Or. 81, 
bbe Pes19. 
Pa.—Hindson v. Markle, 171 Pa. 


138, 38 A 74; Hilder v. Lykens Valley 
Coal Co., 157 Pa. 490, 27 A 545, 37 
AmSR 742; Eckman v. Lehigh, etc., 
Coal Co., 50 Pa. Super. 427. 

[a] In Colorado, by statute, it 
was provided that a miner must take 
care of his tailings on his own 
ground, and it was held that evi- 
dence of a custom of miners to dump 
their tailings upon their own ground 
and let them take care of themselves 
was insufficient to prevent the issu- 
ance of an injunction against the 
washing down of tailings on plain- 
tiff’'s claim without his consent. 
Fuller v. Swan River Placer Min. 
Cor. 12) Colo, 125.19) Pi s36s 

[b] Act of God—(1) If an ex- 
traordinary flood should reach and 
carry away any portion of the refuse 
so left on the owner’s land, he will 
not be liable for the injury sustained 


custom and from j; 


by another upon whose lands the 
refuse is washed. Hindson v. Markle, 
171 Pa. 138, 33 A 74; Elder v. Lykens 
Valley” Coal Cot; 1579 Pa.) 490) 27-74 
545, 37 AmSR 742. (2) But where 
negligence of a mining company 
concurs with an act of God in caus- 
ing the injury, the act of God is no 
defense. Walsh v. East Butte Cop- 
oes Min. Co., 66 Mont. 592, 214 Pp 

[c] Allegation “with force and 
arms.”—It was held that in an ac- 
tion for damages averring that de- 
fendants “with force and arms, 
broke and entered,’ upon the prem- 
ises of plaintiff, and damaged them 
by causing them to be overflowed 
and covered with earth, gravel, tail- 
ings, etc., deposited thereon by the 
action of running water, the words 
“with force and arms broke and en- 
tered,” do not confine the proof to 
the direct and immediate damage, as 
in the old action of trespass, that the 


facts, being clearly set out in the 
complaint, the addition of these 
words was surplusage. Darst v. 


Rush, 14 Cal. 81. 

_ [ad] A decree restraining impound- 

ing of débris above plaintiff’s land 

and restraining defendant from in 
any manner casting or discharging 
such débris on such land will be 
modified so as to give leave to con- 
struct efficient and durable impound- 
ing dams and allow the mining oper- 
ations to continue. York v. David- 

son, 39) Or. 81,65. P \819: 

Seen Ralston v. Plowman, 1 Ida. 
52. Ralston v. Plowman, supra. 
53. Esmond v. Chew, 15 Cal. 137. 
Damnum abksque injuria generally 

see Actions § 57 et seq. 


eo Esmond v. Chew, 15 Cal. 
55. See Nuisances [29 Cye 1214]; 


Trespass [38 Cyc 985]. 
56. See cases infra this section. 
‘57. Good v. West Min. Co., 154 
Mo. A. 591, 186 SW 241. 


For later canes, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§§ 918-920] 


under their lease,°* and if part accumulated previous 
to that time, to show what part of the damage 
claimed was due to the removal of subsequent accu- 
mulation.5® 

Admissibility of evidence. In an action to abate, 
as a nuisance, a ditch over plaintiff’s land main- 
tained by defendant to carry the detritus from a 
hydraulic mine to a river, evidence of a custom 
of using such a ditch in all hydraulic mining is 
admissible under the general issue.%° 

Questions of law and fact. It is for the jury to 
determine whether débris had accumulated before 
or after the lessee took possession,®+ and, although 
there is evidence that débris from other mines was 
deposited on plaintiff’s premises, it is a question 
for the jury what proportion was deposited by the 
act of defendant.®? It is a question for the jury 
whether the injury to plaintiff’s property was 
caused by the breaking of defendant’s dam,°? as 
well as whether defendant was negligent in the con- 
struction and maintenance of the same,°* and 
whether the cause of the injury was an act of God 
alone or whether negligence of defendant coneurred 
therewith.® 

[§ 919] (e) Damages. General rules** control as 
to the damages recoverable.** Plaintiff may elect 
to treat the injury as permanent, and damages may 
be asked once for all.** The cost of removing such 
débris is not the proper measure of damages when 
such cost exceeds the value of. the premises,*® al- 


‘Sorg v. Frederick, 255 Pa. 617, 
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though if such cost does not exceed the value of the 
property it might furnish the measure of dam- 
ages.7° Damages for the actual loss of rent and 
for the general impairment and depreciation of 
rental value may be recovered when specific claims 
for such damages aré made,’! but plaintiff may 
recover substantial damages when the specific claim 
is made of injury to the crop without evidence 
of depreciation of the rental value.** Where there 
is evidence of repeated wrongful acts on the part 
of defendants, notwithstanding plaintiff’s protest 
that the mine was being injured and its operation 
interfered with, and that defendants threatened 
bodily harm to plaintiffs and their employees, the 
trial judge is justified in charging that, if the tres- 
pass was willful and malicious the jury might allow 
punitive, as well as actual, damages."* 

[§ 920] (5) Removal of Lateral Support’*—(a) 
In General. The owner of land carrying on mining 
operations and depriving an adjoining owner of 
lateral support is liable for injuries to the land 
thereby occasioned,’® but the right of lateral sup- 
port is restricted to land in its natural condition,"® 
and, to be liable in damages for injury to buildings, 
negligence must appear in the withdrawal of sup- 
port,** the support to which a landowner is entitled 
from the adjacent land being confined to such an 
extent of adjacent land as in its natural undis- 
turbed state 1s sufficient to afford the requisite 
support.’$ 


58. Matulys v. Philadelphia, ete., Coal, ] ordinary and reasonable manner in 
100 A 481, etc., Co., 201 Pa. 70, 50 A 823; Noonan | which it would have been worked but 
59.. Sorg v. Frederick, supra. v. Pardee, 200 Pa. 474, 50 A 255, 86] for the notices to treat; and, in mak- 
60. Jacob v. Day, 111 Cal. 571, 44] AmSR 722, 55 LRA 410; McGettigan ing the assessment, the fact could 


Bee Vv. 

61... Sore v. Frederick, 255 Pa. 
617, 100 A 481. 

62. Pierce v. Lehigh Valley Coal 
Co., 232 Pa. 170, 81 A. 142. 

63. Walsh y. Hast Butte Copper 


Potts, 


Pa. Coen1:80; 


149 Pa. 
Sweitzer v. Plymouth ‘Coal Cox 38 
Home Brewing Co. v. 
Thomas Coal Co., 37 Pa. Co. 686. 

Eng.—New Moss Colliery Co. v. 


Manchester Corp., [1908] A. C. 117; 


155, 24 A 198;|not be taken into account that the 
profit which claimants would have 
earned by getting and using this stone 
might for many years be earned by 
getting and using the other stone ly- 


ing under their property. Rugby 


Min. Co., 66 Mont. 592, 214 P 641. 
64. Walsh v. Hast Butte Copper 
Min. Co., supra. 
65. Walsh v. Hast Butte Copper 
Min.,Co., Supra. |) * 
66. See Nuisances [29 Cyc 1251, 
See also Damages 17 C, J. 


See cases infra this section. 

68. Risher v. Acken Coal Co., 147 
Iowa 459, 124 NW 764. 

[a] A large “dirt dump” from a 
coal mine which is at least two hun- 
dred and fifty or three hundred feet 
long, one hundred feet wide at the 
and over fifty or sixty feet 
is a permanent pile, and can 

treated in determining the 
measure of damages. Risher v. 
Acken Coal Co., 147 Iowa 459, 124 
NW 764. 

69. Harvey v. Sides Silver Min. 
Co., 1 Nev. 539, 90 AmD 510. 

70. Harvey v. Sides Silver Min. 
Co., supra. 


71. Tennessee Coal, etc., R. Co. v. 
Bunn, 202 Ala. 22, 79 S 360. ; 

72. ‘Tennessee Coal, etc., R. Co. v. 
Bunn, supra. 

73. Sorg v. Frederick, 255 Pa. 617, 
100 A 481 

74. ateral support generally see 


Acjoining Landowners §§ 29-75. 

75. U. S.—Scranton Coal Co. v. 
Graff Furnace Co., 289 Fed. 305; 
Graff Furnace Co. v. Scranton Coal 
Co., 266 Fed. 798. 

Mo.—vVictor Min. Co. v. Morning 
Star Min. Co., 50 Mo, A. 525. 

N. J.—McGuire v. Grant, 25 N. J. 
L. 356, 67 AmD 49; Lord v. Carbon 
Iron Mfg. Co., 38 Neato Hq. 452. 

N. Y.—Ryckman vy. Gillis, 57 N. Y. 
68, 15 AmR 464. 

Oh.—Ohio Collieries Co. v. Cocke, 
107, 40h. (St. 92388; 140 INH 356, 361 
[quot Cyc]; U. Ss. Coal Co. v. Wayne 
Coal Co., 12: Oh. A. 1, 30 O:. C. A. 401. 

Pa.—Home Brewing Co. v. Thomas 
Colliery Co,, 274 Pa. 56, 117 A 542; 


Rugby Portland Cement Co. v. Lon- 
don, etc: Ri, iCo,,. 119.08], 2. KSB. 606; 
Fletcher v. Lancashire, etc., R. Co., 
[i902]. 1 Che 902; North aaa terus R. 
Co. v. Crosland, 4 De G. F. & J. 550, 
65 EngCh 429, 45 Reprint 1297; Cale- 
donian R. Co. v. Belhaven, 3 Macq. 


56; Caledonian R. Co. v. Sprot, 2 
Macq. 449. 
[a] Bule applied.—A _ reservation 


in a grant of the surface, of the 
right to mine coal beneath the sur- 
face without reservation of the right 
to mine coal in subjacent estates or 
release from the duty of lateral sup- 
port which the grantor’s subjacent 
estate owes the surface estate, does 
not affect the surface owner’s right 
of lateral support. Scranton Coal Co. 
vy. Graff Furnace Co., 289 Fed. 305. 

[b] A railway company is entitled 
to the vertical and lateral supports 
of the adjoining lands of the pro- 
prietor from whom the lands or 
easements required for the railway 
were purchased, and such proprietor 
is not at liberty to work the minerals 
adjoining the railway in such a way 
as to cause damage to it. North 
Hastern R. Co. v. Crosland, 4 De G. 


FEF. & J. 550, 65 HngCh 429, 45 Re- 
print 1297. 
[ec] Undex the provisions of a 


special act authorizing a company to 
make a railway and providing that 
upon notice from the owner of the 
minerals of his desire to work the 
same within a specified distance from 
the railway the company might in- 
spect and agree to purchase any such 
mines or any part thereof, where the 
railway company gave to such own- 
ers two notices to treat relating re- 
spectively to the limestone near to 
but not under the railway and to the 
limestone under the railway, the 
value of the stone should be assessed 
on the basis of what claimants 
might fairly be expected to have 
made out of it by working it in the 


Portland Cement Co. y. London, ete., 
R. Co., [1908] 2 K. B. 606. 

[d] Voluntary purchase of mines 
by waterworks undertaking. — A 
waterworks undertaking which by 
voluntary agreement purchases, un- 
der the powers of its special act, 
land without the minerals, and then 
purchases other adjoining land with 
the minerals, is entitled to lateral 
support for the adjoining land so 
purchased and for the buildings 
thereon, derived from the mines un- 
der the land purchased without the 
minerals, and beyond the forty-yard 
limit specified in the Waterworks 
Clauses Act of 1847. In such a case 
the common-law rights of the under- 
takers are unaffected by the statute. 
New Moss Colliery, Ltd. v. Manches- 
ter, [L908 AN Orda. 

[e] Im Trinidad the owner of 
land containing asphalt deposits is 
liable for injuries resulting from so 
conducting operations as to permit 
similar deposits on land of an ad- 
joining owner to slide onto the land 
of the wrongdoer. Trinidad Asphalt 
Co. v. Ambard, [1899] A. C. 594, 

76. See ceases supra note 75; 
infra note 78. 
Landowners § 29. 

77. See cases infra note 78. 

78. Ill—Wilms y. Jess, 94 Tl. 
464, 34 AmR 242. 

Ind.—Western Indiana Coal Co. v. 
Brown, 386 Ind. A. 44, 74 NE 1027, 
114 AmSR 367. 

Oh.—Ohio Collieries Co. v. Cocke, 
107 Oh. St. 288, 140 NE 356, 361 
[auot Cyc]; U. S. Coal Co. v. Wayne 
CoalrCor Te Ohy AGERE OF ON Ci ANA Ods 

Pa.—Pringle v. Vesta Coal Co., 172 
Pa. 488, 33 A 690; Gumbert vy. Kil- 
gore, 4 Pa. Cas. 84, 6 A 771. 

Eng.—Birmingham Corp. v. Allen, 
6 Ch. D. 284; Stroyan vy. Knowles, 6 
H. & N. 454, 158 Reprint 186. 

See also Adjoining Landowners 1 
Cc. J. p 1212 et sea. 


and 
See also Adjoining 
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Land not actually adjoining. The right to lateral 
support exists and extends to one’s property, even 
though there are intervening parcels owned by 
others,” and an excavator is an adjoining owner 
if his excavation results in the taking away of the 
lateral support of another’s property.*° 
been held that a statute applicable to railroads, regu- 
lating the workings of minerals in land adjoining 
the railroad right of way within a specified distance 
from such right of way but with no provision relat- 
ing to land beyond such limit, does not oust the 
application of the common law as regards the natu- 
ral right of lateral support from land lying beyond.*+ 
But removal of coal from land by the owner will 
not render it liable for damage to other land sepa- 
rated from such owner’s land by a public highway, 
on the theory that the mining of such coal destroyed 
the lateral support of such other land, where there 
is no evidence that the intervening road was in its 
natural state,®? and particularly where it does not 


72. Home Brewing Co. v. Thomas 
Colliery Co., 274 Pa. 56, 117 A 542. 

80. Home Brewing Co. v. Thomas 
Colliery Co., supra. 

81. Howley Park Coal, etc., Co. v. 
Rondon, ete. Ro Co £i9isy Ar ey ir: 
Eden v. North-Eastern R. Co., [1907] 


Aly 400% Cale onian RR. CONE oa 
michael, L. R. 2 H: L. Sc. 56; Reg. 
London, etc., R. Co., [1899] it Q. B 


921; North British R. Co. v. Budhill 
Coal; ete: "Co. [1909] Sie. 207 [rev 
on other grounds [1910] A. C. 116]; 
Hamilton Trustees v. Caledonian R. 


Co... 7 F. (Ct. Sess.) 847; London, 
eon FH. Co.. vv; Ackroyd, 31 i. 3. Ch; 
5 

{a] Railways Clauses Consolida- 


Ah Act (1) was passed to render it 
unnecessary for a railway company 
to purchase out and out the minerals 
which were necessary for the support 
of the railway, and it therefore 
provided that the mineral owner 
should be free to work, provided al- 
ways that he gave a thirty-day no- 
tice to the railway company, which 
the railway company could meet by 
giving a counter notice enabling them 
to stop the working by paying com- 
pensation, which might or might not 
amount to the whole value of the 
minerals, such provisions applying to 
jand within the distance specified in 
the statute. Howley Park Coal, etc., 
Go; <v.), Hondon; Yetcs) RaiCoy [19134 
AY Cadi hy i2)rAterant tova railway 
company of the right of making and 
forever maintaining a tunnel under 
the lands of another does not give to 
the company such a right to adja- 
cent and subjacent support as to ex- 
clude the operation of the Railway 
Clauses Act, which provides that the 
company is not entitled to the min- 
erals lying under any land purchased 
by it, and that the right in the land- 
owner to demise or work such mines 
up to the railway must be compen- 
sated by the company. London, etce., 
R. Co. v. Ackroyd, 31: L. J. Ch. 588. 
(3) An arbitrator, in settling the 
amount of compensation in respect 
of minerals left unworked under or 
near a railway, in consequence of a 
notice from the railway company to 
the mine owner under the Railways 
Clauses Consolidation Act, has no 
jurisdiction to award that interest 
shall be paid on the sum awarded for 
compensation from the date of the 
notice to the date of the award. 
Caledonian R. Co. v. Carmichael, L. 
R. 2 H. L. Se. 56. (4) The “compen- 
sation for such mines” which a rail- 
way company is bound to make under 
the act to the owner, occupier, or 
lessee of any mines or minerals, and 
required by the railway company to 
be left unworked, in order to Support 
the railway, is the profits which 
would have been made out of the 
working of the minerals so required 
to be left, if the working had not 
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And iit has 


line.§4 


age done to the 


prevented, and not merely the in- 
creased expenses incurred in conse- 
quence of having to work other min- 
erals in place of those left unworked. 
Eden v. North-Eastern R. Co., [1907] 
A. GC. 400. (5) When the surface of 
land has been sold under the provi- 
sions of a special act, which lays 
down certain terms with respect to 
the minerals and the purchase there- 
of, and that act is repealed by a 
later statute which enacts a differ- 
ent set of conditions less favorable 
to the surface owner in respect of 
the minerals, but also provides that 
the repeal is not to annul or preju- 
dice any purchase, sale, conveyance, 
or the like made or executed under 
the earlier statute, the rights and 
obligations of the parties with re- 
spect to the sale of the minerals or 
compensation for the same are regu- 
lated by the earlier and not by the 
Railways Clauses Act as incorporated 
in such later statute. Reg. v. Lon- 
Gon, jete.,/ RR: Cos; 4fissoay TAQsoBy o2r 

[b] Railways Clauses Consolida- 
tion (Scotland) Act.—(1) A railway 
company which has given notice to a 
landowner under the act requiring 
him to leave unworked certain min- 
erals lying under or near the railway 
line is not entitled, on payment. to 
the landowner of the compensation 
due to him for leaving the minerals 
unworked, to demand a conveyance 
of these minerals. Hamilton Trus- 
tees v. Caledonian R. Co., 7 F. (Ct. 
Sess.) 847. (2) The owner or lessee 
of minerals under a railway’ is justi- 
fied in giving the railway company 
notice in terms of the act of his in- 
tention to work the minerals only if 
he has a real and bona fide desire to 
work the minerals by himself or by 


his licensees. North British R. Co. 
v; Budhill Coal; ete., ‘Col, [1909], Se Cc: 
277 [rev on other grounds [1910] 
Avie w16 Tt 
82. Weitzell v. West Virginia 
Pulp, ete, Co.,.137 Md. 534, 113 Ae 96. 
83. Weitzell v. West Virginia 


Pulp, etc., Co., supra. 


84. Darby v. Davis Coal, ete., Co., 
74 W. Va. 295, 81 SE 1124, AnnCas 
1916A 226. 

85. Hendricks v. Spring Valley 
AETDy, etc., Co., 58 Cal. 190, 41 AmR 
Bye 
: ee: See Adjoining Landowners 

87. ‘See cases infra this note. 


[a] Injunction will issue to pre- 
vent one of two adjoining mine own- 
ers from removing the supports which 
prevent the surface from caving in 
when it appears that such removal 
will result in the destruction of his 
neighbor’s mine. Lord v. Carbon 
Iron Mfg. Co., 38 N. J. Eq. 452. 

[b] Injunction will be refused (1) 
where injury is doubtful and in any 
case it would be to buildings and the 
injury to land would be negligible. 


Limitation as to gold claims. 
lateral support does not apply, as between owners 
of adjoining gold mining claims, where the process 
of working is to tear down the soil and wash it.®° 

[§ 921] (b) Injunction. 
as to the availability of relief by injunction in 
cases of the removal of lateral support.*? 

[§ 922] (c) Damages. 
cable as to the damages recoverable.*® 
of damage is ordinarily confined to the actual dam- 


[§§ 920-922 


appear that pines ’s land was in its natural state 
at the time of the acts complained of.** 

Statutory protection. 
statute providing that coal cannot be mined within 
a certain number of feet from the dividing line of 
two properties is not waived by a grantor, in con- 
veying all the coal in and under a parcel preseribed 
by metes and bounds and extending to such dividing 


The right given under a 


The doctrine of 


General rules**® apply 


General rules** are appli- 
The measure 


land itself.°° Where, however, the 


Home Brewing Co. v. Thomas Col- 
liery Co., 274 Pa. 56, 117 A 542. (2) 
And it has been held that an injunc- 
tion will not be granted in a suit to 
enjoin mining operations and endan- 
gering plaintiff’s right of lateral sup- 
port unless positive negligence or 
want of due care in mining or exca- 
vating is shown. Home Brewing Co. 
v. Thomas Colliery Co., supra. (3) 
A mine owner who in conducting his 
operations has omitted to leave pil- 
lars or other supports necessary to 
insure the safety of the superincum- 
bent surface upon which he has 
erected heavy structures and oper- 
ates machinery is not entitled to 
Jateral support from adjoining land, 
and cannot enjoin the owner thereof 
from mining with ordinary care up 
to the dividing line where the char- 
acter of the soil is such that it will 
sustain its own weight and the 
natural pressure thereon by the 
power of its own coherence, without 
the aid of the support of the sur- 
rounding soil. Victor Min. Co. v. 
Morning Star Min. Co., 50 Mo. A. 525. 

[c] Rights covered by convey- 
ance.—But where one conveys land to 
another, reserving the right to enter 
on a portion thereof particularly de- 
scribed, “at all times thereafter, so 
long as the clay and sand may last 
or be used for brick-making pur- 
poses,” and to dig and take there- 
from the clay and sand which might 
be found thereon fit for brick-making 
purposes, the doctrine of lateral sup- 
port incident to and affecting ad- 
joining land owned by different pro- 
prietors does not apply, and the 
grantee cannot be enjoined from 
taking so much of the soil as 
covered by his conveyance, Ryck- 
ieee va Gillis; 6'7- ONY oY? 685 16 CAgm 
464, 

Injunction generally see Injunc- 
tions §§ 171-200. 

Injunctions as to mining’ property 
generally see supra §§ 505-520, 710. 


Na See Adjoining Landowners 
89. See cases infra this section. 
. 90. Ohio Collieries Co. v. Cocéxe, 
107 Oh. St. 288, 140 NE 356, 361 
[quot Cye]. 
{a] Interest.—Under a railway 


company’s special act providing that, 
if the workings of any mine owner in 
any seam of minerals should have 
come within a certain distance of a 
eanal, and such mine owner should 
desire to continue (and but for the 
existence of the canal would have 
continued) to work within such dis- 
tance, the company might, if it 
should appear that such working was 
likely to damage the canal, give no- 
tice to the mine owner of their 
willingness to purchase and make 
compensation for such seam within 
the prescribed distance, the compen- 
sation to include (in addition to the 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§§ 922-993] 


working of mines has occasioned the subsidence of 
the land of another, damages may be recovered in 
respect of the injury to buildings thereon,®! pro- 
vided their weight did not occasion or contribute to 
And it has been held that, when 
the working of a mine results in the subsidence of 
a surface, the then owner of the minerals is liable 
for ali the damage caused by the subsidence,®* in- 
cluding any damage that might be attributed to the 
condition in which the upper strata had been left 
by the previous owners of the mine. 


the subsidence.?? 
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eral. 


[§ 923] (6) Subjacent Support®*—(a) In Gen- 


value of the seam) such additional 
expenses and losses as should be in- 
curred by the mine owner by reason 
of the leaving of minerals for the 
support of the canal or of the con- 
tinuous working of his mines being 
interrupted or of other kindred mat- 
ters, plaintiff is not entitled to inter- 
est, but upon the general principles 
applicable to vendor and purchaser, 
he is entitled to interest at four per 
cent from the date of notice to the 
time of payment. Fletcher v. Lan- 
eashire, ete., R. Co.; [1902] 1 Ch. 901. 

91. Hurst vy. Sholl, 232 Tl. A.1169; 
Donk Bros. Coal, ete., Co. v. Novero, 
136) MITA, 6333 Barrv.) Baird, 6.0F. 
a Sess.) 524; Stroyan v. Knowles, 

ELT GcaeNy 454, 158 Reprint 186; 
frunt y. Peake, Johns. 705, 70 Reprint 
603; Durham County v. South Me- 
domsley Colidery, “30 Eten 343: 
Aynsley v. Bedlington Coal Co., Ltd., 
87. Ll. J. K. Be 1031. See also Ad- 
joining Landowners 1 C. J. p 1212 
et seq 

tea. ’ Tiustration.—In an action by 
the fee owner against the owners 
and operators of underlying coal 
rights for damages from subsidence 
alleged to have resulted from re- 
moval of coal and failure to leave 
sufficient support by way of pillars 
and otherwise, the subsidence is 
shown to have resulted from the 
causes alleged by evidence that the 
formation of the roof and bottom of 
the mine were such as to cause set- 
tling and breaking of the roof wher- 
ever the coal was excavated, and also 
settling of the pillars, and that in- 
sufficient support was left, it not 
being claimed that the buildings on 
the premises contributed to the sub- 
Sreenee: Hurst v. Sholl, 232 Ill. A. 

[b] Previso for compensation.— 
(1) When, in a conveyance subject to 
the reservation of minerals, it is ex- 
pressly provided that compensation 
shall be made for damage to the 
buildings or to the surface of the 
land conveyed, the word “buildings” 
is not limited to buildings in exist- 
ence at the date of the conveyance, 
and plaintiff is entitled to recover 
from defendants compensation for in- 
jury caused by the subsidence of the 
surface to buildings, erected after 
the underlying coal had been worked 


out, but in ignorance of that fact. 
Aynsley v. Bedlington Coal Co., Ltd., 
Sie heed Ae Bs 108%) | But it;has 


been held that the conventional obli- 
gations by the disponees of the min- 
erals to pay compensation for dam- 
age to the surface superseded their 
common-law obligation and that the 
obligation to pay for damage done to 
buildings existing at the date of the 
disposition of the minerals did not 
apply to new buildings on the site 
of old buildings then existing, which 
had been removed. Barr v. Baird, 
6 F. (Ct. Sess.) 524. 


92. See cases supra note 9 

qa Manley v. Burn, [1916] 4, 1G By 
1 
94. Manley v. Burn, supra. 


95. Statutory regulations requir- 
ing propping see supra § 779. 

96. See supra § 556. 

97. See supra § 575. 

98. U. S.—Scranton Coal Co. v. 
Graff Furnace Co., 289 Fed. 305; 
Marquette Cement Min. Co. v. Ogles- 
by Coal Co., 253 Fed. 107; Catron v. 
South Butte Min. Co., 181 Fed. 941, 


104 CCA 405. 

Ala.—Corona Coal Co. v.. Thomas, 
212 Alar 56, LOI S 673s Mauehery. 
Leith, 201 Ala. 452, 78 S 830; Bibby 
Voeepunehol Gs Ala. (5385 bSis 9005 
West Pratt Coal Co. v. Dorman, 161 
Ala. 389, 49 S 849, 135 AmSR 127, 
23 LRANS 805, 18 AnnCas 750; Sloss- 
Sheffield Steel, etc., Co. v. Sampson, 
158 Ala. 590, 48 S 493; Hooper v. 
Dora Coal Min. Co., 95 Ala. 235, 10 
S 652 

Colo.—Evans Fuel Co. v. Leyda, 
236 P 1022; Burt v. Rocky Mountain 
Fuel, Co. ‘71. Colo. 205,; 205 P 741; 
Campbell v. Louisville Coal Min. Co., 
oe Colo) 379.89 PB WETs 10. LRANS 

Fla.—Silver Springs, etc., R. Co. v. 
Van Ness, 45 Fla. 559, 34 S 884. 

Ga.—Phillips v. Collinsville Gran- 
ite Co., 123 Ga. 830, 51 SE 666. 

Ill.—Lloyd v. Catlin Coal Co., 210 
Ill, 460, 71, NE 385 [aff 109 Ill. A. 
122]; Ames v. Ames, 160 Ill. 599, 43 
NE 592; Wilms v. Jess, 94 Ill. 464, 34 
AmR 242; Jent v. Old Ben Coal Corp., 
22/2 Til. -A. 4380; Morris, v. Saline 
County) V@oaly Co., 241, 011, pACS 78s 
Livergood v. Stonington Coal Co., 
201 Ili, A. 114; Perry County Coal 
Min. Co. v. Maclin, 70 Ill. A. 444, 

Ind.—Jackson Hill Coal, etc., Co. v. 
Bales; 183 Ind, 276, 108 NH) 962; 
Yandes v. Wright, 66 Ind. 319, 32 
AmR 109; Paull v. Island Coal Co., 
44 Ind. A. 218, 88 NE 959; Western 
Indiana Coal Co. v. Brown, 36 Ind. A. 
44, 74 NE 1027, 114 AmSR 367. 

Iowa.—Stewart v. Colfax Cons. 
Coal Co., 147 Iowa 548, 126 NW 449; 
Collins v. Gleason Coal Co., 140 Iowa 
114, 115 NW 49%, 118 NW _ 36, 18 
LRANS 7386; Mickle v. Douglass, 75 
Iowa 78, 39 NW 198; Livingston v. 
Moingona Coal Co., 49 Iowa 869, 381 
AmR 150. 

Kan.—Walsh v. Kansas Fuel Co., 
91 Kan. 310, 1387 P 941, 50 LRANS 


686. . 
Md.—Piedmont, ete. Coal Co. v. 
Kearney, 114 Md. 496, 79 A 1013. 


Mich.—Hrickson v. Michigan Land, 


etc., Co., Ltd., 50 Mich. 604, 16 NW 
161. 

Miss.—Moss v. Jourdan, 129 Miss. 
598, 92 S 689. 


Mo.—Kansas City Southern R. Co. 
vy. Sandlin, 173 Mo. A. 384, 158 SW 
857; St. Louis, etc., R. Co. v. Yankee, 
140 Mo. A. 274, 124 SW 18; South- 
west Missouri R. Co. v. Morning Hour 
MinweCo:. 38. Morr Aces 129,019. SW 
982; Chicago, etc., R. Co. v. Brandau, 
81 Mo. Le 

N. Y.—Marvin v. Brewster Iron 
Min. Co., 55 N. Y. 538,,14 AmR 322. 

Oh.—Ohio Gollieries Co. v. Cocke, 
107 Oh. St. 238,-140 NE 356; Burg- 
ner v. Humphrey, 41 Oh. St. 340. 

Pa.—Quertinmont v. Moore, 278 Pa. 
1156, 122 A 230; ‘Householder vy. 
Quemahoning Coal Co., 272 Pa. 78, 
116 A 40; Hines v. Union Connells- 
Villers Coke Co: 271 Pa, -219; 4 BA 
521; Strunk v. Morris Run Coal Min. 
Goe. 271. Pa. 148, 1/4 ,Ay 5195, Lenox 
Coal Co. v. Duncan-Spangler Coal 
Co., 265 Pa. 572, 109 A 282; Hoffman 
vy. Berwind-White Coal Min. Co., 265 
Pa. 476, 109 A 234; Penman v. Jones, 
256 Pa. 416, 100 A 1043; Woods vy. 
Pittsburg Coal Co., 280 Pa. 197, 79 
A 499; Berkey v. Berwind-White 
Coal Min. Co., 229 Pa. 417, 78 A 
1004; Dignan v. Altoona Coal, etce., 
Co., 222 Pa. 390, 71 A 845, 128 AmSR 
812; Baker v. Pittsburg, etc., R. Co., 
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Where the underlying minerals are severed by 
grant or reservation from the surface,®® or two or 
more grants are made of mineral rights in different 
‘strata, ,°T the one who owns the surface land, or the 
higher stratum, holds subject to the right. of the 
underlying owner to mine under it, and the latter 
has the right to take the mineral from the land, 
but not to destroy or injure the superincumbent 
soil, and in removing the minerals he must leave 
support sufficient’ to ‘maintain the surface of such 
higher stratum in its natural state,°* although the 


219 Pa. 398, 68 A 1014; Weaver v. 
Berwind-White Coal Co., 216 Pa. 195, 
65 A 545; Madden v. Lehigh Valley 
Coal Co., "212 Pa. 63, 61 A 559; Rob- 
ertson v. Youghiog -heny River Coal 
Co.,, 172 Pa. 566;, 33. A 706; Pringle 
Vv. Vesta Coal Co.,. 172 Pa. 438, See AN 
690; McGowan v. Bailey, 155 Pa. 256, 
25 A 648; Davis v. Jefferson Gas Co., 
147 Pa. 130, 23 A-218; McGregor vy. 
Equitable Gas Co., 139 Pa...230, 21. A 
13; Penn Gas Coal Co. v. Versailles 
Fuel Gas Co,, 181 Pa, 522, 19. A 933; 
Williams v. Hay, 120 Pa. 485, 14 A 
379, 6 AmSR 719; Carlin v. Chappel, 
a Pa. 348, 47 AmR 722; Scranton 

Phillips, 94 Pa. 15: Brown v. Tor- 
Sans, 88 Pa. 186; Coleman v. Chad- 
wick, 80 Pa. 81, 31 AmR 93; Horner 
v. Watson, 79 Pa. 242, 21 AmR 5b; 
Jones v. Wagner, 66 Pa. 429, 5 AmR 
385; Lowry v. Hay, 2 Walk. 239; 
Gumbert v. Kilgore, 4 Pa. Cas. 84, 6 
A 771; Berkey v. Berwind- White 
Coal Min. Co., 165 Bare Dist, 7429); 
St. Vincent Roman Catholic Cong. v. 
Kingston Coal Co., 33 Pa. Co. 340, 
13 LuzLegReg 117; Edsall v. Lehigh 


Valley Coal ‘Co.,)32.Pa: Cot, 545, 13 
LuzLegReg 153; Nelson v. Hoch, 14 
Phila. 655; Berwind v. Barnes, 13 
WklyNC 541. 

Va.—Stonegap Colliery Co. 
Hamilton, 119 Va. 271, 89 SHE 305, 


AnnCasl917E 60. 

W. Va.—Cole v. Signal Knob Coal 
Co., 122 SE 268; Goodykoontz v. 
White Star Min. Co., 119 SE 863; 
Godfrey v. Weyanoke Coal, etc., Co., 
82 W. Va. 665, 97 SE 186; Armstrong 
v. Maryland Coal Co., 67 W. Va. 589, 
69 SE 195. 

Eng.—Dixon, Ltd. v. White, 8 App. 


Cas. 833; Davis v. Treharne, 6 
ADD. Cas, 460. Hext | wWavGill sls sauky 
o> Chay 26995 Ld emia 4295 


onset 
Waterworks Co. v. Ritson, 22 Q. B. D. 
318; Humphries v. Brogden, 12 Q. ea 
739, 64 ECL, 739, 116 Reprint 1048, 17 
ERC 407; Markham v. Paget, [1908] 
1 Ch. 697; Mundy v. Rutland, 23 Ch. 
D. 81; Hodgson v. Moulson, 18 C. B. 
Ni Siv832, 114 BCL) 332, 144 Reprint 
472; Haines v. Roberts, 7 BS & B, 
625, 90 ECL 625, 119 Reprint 1377 
{aff 6 BE. & B. 643, 88 ECL 648, 119 
Reprint -1003]; Smart Vv. Morton, 5 
E. & B. 30, 85 HCL 30, 119 Reprint 
393; Rogers v. Taylor, 2 H. & N. 828, 


157 Reprint 341; Dugdale v. Robert- 
son, 3 Kay & J. 695, 69 Reprint 
1289; New Sharlston Collieries Co. 


v. Westmoreland, 82 L. T. Rep. N. S. 
725; Westmoreland v. New Sharls- 
ton Colliery Co., Ltd, 80 L. T. Rep. 
N. 8. 846; Chapman v. Day, 47 L. T. 
Rep. N. S. 745; Richards v. Jenkins, 
Oca hoee FRCD ING. 1 Seaton Ean Srare 
Ryding, 5 M. & W. 60, 151 Reprint 27. 


Ont.—Bassett v. Clarke Standard 
Mi Clr CO Latd.st toe ONS elaseeo, 
138 OntWR 97. 


“The owner of the surface is en- 
titled to absolute support of his land, 
not aS an easement or right depend- 
ing on a supposed grant, but as a 
proprietary right at common law.” 
Penman v. Jones, 256 Pa. 416, 424, 


100 A 1043. 

[a] Rule applied.— Where the 
purchaser under an option contract 
for the sale of coal and mining rights 
finally elected to take the property, 
and the mining rights were reason- 
ably adequate for the purpose of min- 
ing and removing the coal conveyed, 
and from coterminous tracts, and 
the deed tendered gave full right to 
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mineral may be of more value than the surface;°? 
and this, of course, is particularly so where the 
grant or reservation contains a provision against 


injuring the surface.t 


Extent of rule. The right to subjacent support is 
absolute, and it is no defense in an action to recover 
for an injury to the surface that the mining opera- 
tions were conducted with due care and skill,? or 
even in the most approved manner.* 
violation of the duty be justified: upon the grounds 
of custom, a custom to that effect being unreason- 
able,* and for the same reason no such right can be 
And a license from the 


claimed by prescription.® 
crown to dig minerals in granted 


mine and remove all coal, without 
express reservation of pillars for 
subjacent support of the surface, the 
purchaser could not, as a condition 
precedent to the execution of the 
contract, demand as mining rights a 
grant of a perpetual easement of 
support and maintenance of the coal 
conveyed in its then natural condi- 
tion, it not, strictly speaking, being 
a mining right, and the grant of the 
coal with the right to take and re- 
move all of it would entitle the pur- 
chaser to subjacent support. Arm- 
strong v. Maryland Coal Co., 67 W. 
Va. 589, 69 SH 195. 

{b] Right to use soil for agricul- 
tural pursuits to which adapted is 
included in the right of the owner of 
the surface to subjacent support. 
Cole v. Signal Knob Coal Co., (W. 
Va.) 122 SE 268. 

{c] Support for right of way.—A 
corporation appropriating, under the 
power of eminent domain, a right of 
way for a pipe line for conveying 
natural gas may claim the right to 
subjacent support by the underlying 
minerals. Davis v. Jefferson Gas Co., 
147 Pa. 130, 23 A 218; McGregor v. 
Equitable Gas Co., 139 Pa. 230, 21 A 
13; Penn Gas Coal Co. v. Versailles 
Fuel Gas Co., 131 Pa. 522, 19 A 933. 

[d] Railroad right of way.—The 
right to take ore from underneath 
the surface of a railroad right of 
way must yield, if, in order to take 
it, the surface right of the road will 
be impaired. St. Louis, ete., R. Co. v. 
Yankee, 140 Mo. A. 274, 124 SW 18. 

[e] Covenant of grantor of coal 
to indemnify grantee.—Where de- 
fendant owned coal under land, the 
surface of which was owned by an- 
other, and conveyed the coal to a 
third person, giving an obligation to 
indemnify the grantee for any dam- 
age resulting to the surface of the 
land by reason of skillful and care- 
ful mining, such third person was 
not compelled under the agreement, 
in operating the coal, to leave sup- 
ports for the surface, but, where he 
exercised skill in his mining opera- 
tion, he could remove all the coal, 
and the grantors must indemnify him 
against any damage resulting from 
injury to the surface which he may 
be compelled to pay to the owner 
thereof.  Youghiogheny River Coal 
Co. v. Allegheny Nat. Bank, 211 Pa. 
319, 60 A 924, 69 LRA 687. 

{f] The word “surface” in mining 
controversies means that part of the 
earth or geologic section lying over 
the minerals in question, unless the 
contract or conveyance otherwise de- 
fines it, and the owner of a higher 
stratum is entitled to the same right 
of support as the surface owner. 


Marquette Cement Min. Co. v. 
Oglesby Coal Co., 253 Fed. 107; 
Yandes v. Wright, 66 Ind. 319, 3 


AmR 109; Mundy v. Rutland, 23 Ch. 
Oe od. 

{g] Props sufficient to support the 
surface of the soil above a mine in 
its original state is all that is re 
quired of the mine owner. Jackson 
Hill Coal, ete., Co. v. Bales, 183 Ind. 
276, 108 NE 962. 

99. Moss v. Jourdan, 129 Miss. 
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Nor can the 


land, where the 


598, 92 S 689. ; 
1. Marquette Cement Min. Co. v. 
Oglesby Coal Co., 253 Fed. 107. J 
2. U. S.—Marquette Cement Min. 
Co. v. Oglesby Coal Co., supra. 
Ala.—Corona Coal Co. v.- Thomas, 
212 “Ala. 56,101: S 6735, Faught -v. 
Leith, 201 Ala, 452, 78 S 830; West 
Pratt Coal Co. v. Dorman, 161 Ala. 
889, 49 S 849, 185 AmSR 127, 238 
LRANS 805, 18 AnnCas 750. 
Ind.—Paull v. Isiand Coal Co., 44 
Ind. A. 218, 88 NE 959. ' 
Iowa.—Collins vy. Gleason Coal Co., 
140 Iowa 114, 115 NW 497, 118 NW 
36, 18 LRANS 736. 
Oh.—Ohio Collieries Co. v. Cocke, 
107 Oh. St. 238, 140 NE 356. 
Pa.—Berkey v. Berwind-White Coal 
Min, “Co50°229)) Pa. 47 S71 8e sae 10045 
Weaver v. Berwind-White Coal Co., 
216 Pa. 195, 65 A 545; Noonan v. 


Pardee, 200 Pa. 474, 50 A_ 255, 86 
AmSR 722, 55 LURA 410; Carlin v. 
Chappel, 101 Pa. 348, 47 AmR 722; 


Berwind v. Barnes, 13 WklyNC 541. 
Eng.—Humphries v. Brogden, 
Q. B. 739, 64 ECL 739, 116 Reprint 
1048, 17 ERC 407; Hodgson v. Moul- 
son, 18 C. B. N. S. 332, 114 ECL 332, 

144 Reprint 472. 

3. Jent v. Old Ben Coal Corp., 222 
Tll. A. 380. 

4 Coleman v. Chadwick, 80 Pa. 
81, 21 AmR 93; Horner -v. Watson, 
79 Pal 2425' 21 "AmR ‘55; Jones “v. 
Waener, 66 Pa. 429, 5 AmR 385; 
Hilton v. Granville, 5 Q. B. 701, 48 
ECL 701, 114 Reprint 1414; Blackett 
v. Bradley, 1 B. & S. 940, 101 ECL 
940, 121 Reprint 963. 

fa] A usage to mine without ob- 
serving the rule requiring surface 
support must be so ancient and uni- 
form in the region in which the 
property is situated as to amount to 
a custom or usage controlling the 
common-law rule. Jones v. Wagner, 
66 Pa. 429, 5 AmR 385. 

5. Hilton v. Granville, 6 Q. B: 701, 
48 HCL 701, 114 Reprint 1414; Black- 
ett v. Bradley, 1 B. & S. 940, 101 ECL 
940, 121 Reprint 963. Compare Buc- 
cleuch v. Wakefield, L. R. 4 H. L. 
377. (holding that there may be a 
valid claim by custom or a prescrip- 
tion in a manor for the lord or his 
licensees to work mines so as to de- 
stroy the tenant’s surface). 

6 Gesner v. Cairns, 1 N. B. 595. 

7 U. S.—Scranton Coal Co. v. 
Graff Furnace Co., 289 Fed. 305. 

Iowa.—Mickle v. Douglas, 75 Iowa 
73 39) NW 198. 

Kan.—Walsh v. Kansas Fuel Co., 
91 Kan. 310, °1387 P 941, “50 LRANS 
686. 

N. Y.—Marvin v. Brewster Iron 
Mint: Coy) OOP SN op Yb S8) ale ZA 
322. 

Oh.—Burgner v. Humphrey, 41 Oh. 
St. 340. 

Pa.—Hines v. Union Connellsville 
Coke* Cos, > 271, *Pans 219, lala Aw 15 21 
Charnetski v. Miner’s Mills Coal Min. 
Co., 270 Pa. 459, 113 A 683; Penman 
v. Jones, 256 Pa. 416, 100 A 1043; 
Stilley v. Pittsburg-Buffalo Co., 234 
Pa. 492, 88 A 478, 41 LRANS 236; 
Berkey v. Berwind-White Coal Min. 
Co., 229 Pa. 417,-78 A 1004; Youghio- 
gheny River Coal Co. v. Allegheny 
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mines are excepted out of the grant, will not jus- 
tify an injury to the surface soil.© Where one grants 
the minerals underneath the surface, with the privi- 
lege of mining such minerals, the support of the 
surface is a part of the estate reserved in the 
grantor,’ and the rights of a lessee are not enlarged 
by a covenant that the mine is to be worked in the 
most economical method and in accordance with the 
laws of the state,® while on the other hand if one 
sells the surface, reserving the minerals, the grantor 
in removing the minerals reserved must leave or pro- 
vide sufficient support for the surface to prevent its 
subsidence,? unless, in either case, there has been 


Nat. Bank, 211 Pa. 319, 60 A 924, 69 
LRA 637; Noonan v. Pardee, 200 Pa. 
474, 50 A 255,-86 AmSR 722, 55 LRA 
410; Robertson v. Youghiogheny 
River Coal Co., 172 Pa. 566, 33 A 706; 
Carlin v. Chappel, 101 Pa. 348, 47 


AmR 722; Barnes v. Berwind, 3 
Pennyp. 140; Robinson v. Boynton 
Coal Co., 58 Pa. Super. 176; Nelson 


v. Hoch, 14 Phila. 655. 

Va.—Stonegap Colliery Co. v. Ham- 
ilton;A119)0Viain 27ilie 89 SHwi305 poy 
AnnCas1917E 60 [cit Cyc]. 

W. Va.—Goodykoontz v. White Star 
Min. Co., 119 SE 863; Hall v. Harvey 
Coal, ete.,-Co:, 89 W.Va. 55,-103) Ss 
491; Godfrey v. Weyanoke Coal, etc., 
Co., 82 W. Va. 665, 97 SE 186. 

Eng.—Hodgson v. Moulson, 18 C. 
B. N.S. 332, 114 ECL 332, 144 Reprint 
472; Dugdale v. Robertson, 3 Kay. & 
J. 395, 69 Reprint :1289;. Norval: v. 
Pascoe, 10 Jur. N. S. 792; New Sharls- 
ton Collieries Co. v. Westmoreland, 82 
vie Reps Nao snieo: 

[a] Covenant to pay for injury 
runs with the land, and where three 
licensees of a right to dig minerals 
jointly and severally covenanted 
with the grantor of the license to 
pay him compensation for injury to 
surface and two of them assigned 
their right under the license it was 
held that the covenant bound the as- 
signee, and that the covenant of 
the three licensees being joint and 
several, the grantor was entitled to 
recover the whole compensation from 
the assignee of two of them. Norval 
v. Pascoe,’ 10.Jurne N. Sx 792: 

{[b] Under ordinary conveyance of 
all the coal, reserving the surface, 
the coal must be so mined as to leave 
proper and sufficient support for the 
surface, although by so doing the 
coal cannot all be removed. Mickle 
v. Douglas, 75 Iowa 78, 39 NW 198; 
Burgner v. Humphrey, 4t Oh. St. 340; 
Noonan v. Pardee, 200 Pa. 474, 50 A 
255, 86 AmSR 722, 55 LRA 410; Nel- 
son! evitHoch,) 14). Phila (ea jer6b5. 
Compare Griffin v. Fairmont Coal Co., 
59 W. Va. 480, 53 SE 24, 2 LRANS 
1115 (holding that, where a deed con- 
veys the coal under a tract of land, 
together with the right to enter upon 
and under such land to mine, exca- 
vate, and remove all of it, there is 
no implied reservation in such an in- 
strument that the grantee must leave 
enough coal to support the surface in 
its original position); Eadon vy. Jeff- 
cock, L. R. 7 Exch. 379 (holding that, 
where the owner of land under which 
there were minerals granted a min- 
ing lease of all such minerals, with- 
out any reservation as to liability 
with reference to supporting the sur- 
face, and the mine was worked in a 
proper and usual manner, but in 
consequence of such working the sur- 
face subsided, the lessees were not 
answerable for damages occasioned 
by such subsidence). 

Si) lenox Coal) Cov iver Duncan 
Spangler Coal Co., 265 Pa. 572, 109 
A 282. See infra § 926. } 

oO: . S—Marquette Cement Min. 
Co. v. Oglesby Coal Co., 253 Fed. 107. 

Iowa.—Collins v. Gleason Coal Co., 
140 Iowa 114, 115 NW 497, 118 NW 
36, 18 LRANS. 7386. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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an express waiver of such right, or the intention to 
waive such right clearly appears from the use of 
And a grantee of the surface, under 
a deed reserving the underlying mineral, may re- 
cover for injuries sustained by reason of mining 
operations prior to his conveyance, 
knew that they had been carried on, where he had 
no personal knowledge of the manner in which the 


apt words.?° 


mine had been worked.!? 
Acts of predecessor in title. 


lessee 1s in possession.!? 
Lessor and lessee. 


edge of the facts, 


General. 
Mich.—Erickson v. Michigan Land, 
etc., Co., 50 Mich. 604, 16 NW 161. 


. J.—Lord v. Carbon Iron Mfg. 

Co., 42 N. J. Eq. 157, 6 A 812. 

N. Y.—Marvin v. Brewster Iron 
Mini Cor, o5°N. ¥. 538.14 Amik 322. 

Pa.—Hines v. Union Connellsville 
Coke -Co., Sab Pal 219% BidseA 5215 
Clark v.°> Steele; 255, Pa. 330, ‘99 A 
1001; Williams v. Hay, 120 Pa. 485, 
14 A 379, 6 AmSR 719; Carlin v. 
Chappel, 101 Pa. 348, 47 AmR 722; 
Coleman vy. Chadwick, 80 Pa. 81, 21 
AmR 93; Jones v. Wagner, 66 Pa. 429, 
5 AmR 385. 

Va.—Stonegap Colliery Co. v. 
ilton, L219" Val 271," 89- SE 
AnnCasi917E GOs [cltmCyvey: 


Cas. leieodinig, Keppuls, 

699, 17 ERC 429; Humphries v. Brog- 
den, 12.Q. B. 739, 64 ECL 739, 116 
Reprint 1048, 17 FERC 407; Caledonian 
R. Co. vy. Belhaven, 3 Macq. 56; Cale- 
donian R. Co. v. Sprot, 2 Macq. 449; 
Richards v. Jenkins, 18 L. T. Rep. 
N. S. 437. 


Ham- 
305, 310, 


10. See infra §§ 924-926. 

11. Audo v. ‘Western Coal, etc., 
Co., 99 Kan. 454, 162 P 344. 

12. Noonan v. Pardee, 200 Pa. 474, 


50 A 255, 86 AmSR 722, 55 LRA 410; 
Greenwell v. Low Beechburn Colliery 
Co., £1897] 2 Q. B. 165; Hall v. Nor- 
folk, [1900] 2 Ch. 4938; Stellarton v. 
Weadia- Coal -Co.; 31 N.S. 261° 

13. Jackson Hill Coal, ete., Co. v. 
Bales, 183 Ind. 276, 281, 108 NE 962 
[cit Cyel]; Hill v. Pardee, 143 Pa: 98, 


22’ A 815; Offerman v. Starr, 2 Pa. 
304, 44 AmD 211. 
14. Kistler v. Thompson, 158 Pa. 


139, 27 A 874. 

{a] Ilustration.—Where the evi- 
dence disclosed that one having the 
right to mine coal leased this right 
to another upon royalty, but gave 
frequent and explicit directions as to 
the digging of coal from pillars and 
supports, this was held sufficient evi- 
dence of his liability for the injury 
to go to the jury. Kistler v. Thomp- 
son, 158 Pa. 139, 27 A 874. 


15. Campbell v. Louisville Coal 
Minty COmms9) COlOl toe Soe 767, 10 
LRANS 822. 

{a] Mlustration.—Where a lessee 


of a coal vein removed all the coal, 
leaving no supports whatever, and 
lessor with knowledge of this took 
no steps to avoid injury to the sur- 
face soil, and received royalties’ re- 
served by the lease on all the coal 
mined, the lessor was liable to the 
owner of the surface for injury sus- 
tained by reason of the sinking of 
the surface soil over the vein. Camp- 
bell v. Louisville Coal Min. Co., 39 
Colo, 379,-.89. P 767 10, -LRANS 


$22. 
16. See supra § 923. 


There is no right of 
action against the owner of a mine or his lessee 
in respect of damages caused by the working of the 
mine by a predecessor in title, although such sub- 
sidence and damages occur when such owner or 


The lessor of a mine ls ordi- 
narily not hable to the owner of the surface for 
damages caused by the lessee’s negligence in mining 
and taking out coal,'* unless he has retained or as- 
sumed control over the operations,!# or, with knowl- 
received a benefit therefrom. 

[§ 924] (b) Exemption from Liability—aa. In 
The imphed right of subjacent support*® 
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although he 
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does not alone determine the rights of the parties, 
where the terms of the instrument by which the 
severance is made are shown.'? 
surface support may be excepted from the grant or 
reservation, or otherwise parted with, and in such 
case the owner of the mineral may mine and re- 
move all the mineral without being held to support 
the surface,!® in construing instruments which in- 
volve the severance of surface or of a higher seam 
and subjacent minerals, it is presumed that the 
owner of the surface or of the higher seam intends 
to reserve his common-law. right of support;'® and 
the onus of showing that this was not the intention 
of the parties lies on the mineral owner.*° 


While the right to 


This 


onus is not discharged by the insertion of full powers 


17. U. S—kKuhn vy. Fairmont Coal 
Co., 179 Fed. 191, 102 CCA 457, 66 
W. Va. 711 [aff 152 Fed. 1013]. 

Cal.—Yuba Iny. Co. v. Yuba Cons. 
Gold Fields, 184 Cal. 469, 194 P 19. 


Ga.—Georgia Iron Ore Co. v. 
Jones, 152 Ga. 849, 111 SH 372. 

Ind.—Paull v. Island Coal Co., 44 
Ind. A. 218, 88 NE 959. 

Eng.—Davies v. Powell Duffryn 
Steam Coal.Co;- 91 LJ. Ch. 40: 


[a] Rule stated.—The right to the 
support of the surface of land is not 
an easement, but a legal right, and 
an owner of land can, by apt words, 
convey the right to let down the sur- 
face in working minerals so as to 
deprive persons entitled to the sur- 
face of the common-law right of sup- 
port. Further, the right to let down 
the surface is not necessarily the 
subject of a regrant, but may be re- 
tained, by means of exception and 
reservations of minerals and the 
right to work there, from a convey- 
ance of the surface, provided that 
the exceptions and reservations 
clearly import that the right to let 
down the surface is appurtenant to 
the ownership of the minerals and 
the right to work them. Davies v. 
Powell Duffryn Steam Coal Co., 91 
Lew Jee Ohi 240; 

{b] MTllustrations.—(1) A deed 
made by the owner in fee of a tract 
of land conveying ‘all the coal and 
mining privileges necessary and con- 
venient for the removal of the same 
in, upon and under” such land, “to- 
gether with the right to enter upon 
and under said land, and to mine, 
excavate and remove all of said 
coal,” does not by implication reserve 
the right to subjacent support of the 
surface in its original condition, but, 
on the contrary, is a waiver or sur- 
render of such right, and the grantor 
cannot recover damages for injury 
to the surface resulting from the re- 
moval of all the coal without leaving 


supports. Kuhn vy. Fairmount Coal 
Co., 179 Fed. 191, 102 CCA 457, 66 
Wi. Nae Til Taff 152 Ked-1013].. (2) 


In view of the principle that the 
right to precious metals implfes the 
right to mine them, the statutory 
rule that reservations and exceptions 
in a conveyance are to be construed 
in favor of the grantor, and the ex- 
press reservation and exception by 
the grantor to the government of 
gold- pearing lands of the right to 
use the premises in any manner not 
jnconsistent with the use by the gov- 
ernment, and the fact that the prem- 
ises could still be used by the gov- 
ernment as a settling basin, the pur- 
pose contemplated, in aid of naviga- 
tion, if the minerals were extracted 
with due regard to such use, etc., the 
successor of the grantor’s mining 


of working and carrying away all the minerals 
expressed in general terms,” or of wide provisions 
for compensation.?? 

[§ 925] bb. Express Exemption. 
subjacent support may be waived or released by an 
express covenant,”® thus releasing the mineral owner 
from lability for damages for failing to support 


The right to 


\ 


rights in a tract of the land, fee in 
which was conveyed to the govern- 
ment, is entitled to extract the pre- 
cious metals, although the effect 
would be to wholly destroy the sur- 


face. Yuba Inv..Co. v. Yuba Cons: 
Bees Hields; wl84)) Cali 41469,. 7194952 © 

18. Catron v. South Butte Min. 
Co., 181 Fed. 941, 104 CCA 405; Hines 


v. Union Connellsville Coke Co., 271 
Pas 2195. 114arAw 2) Charnetskiosve 
Miner’s Mills Coal Min. Co., 270 Pa. 
459, 113 A 683; Penman y. Jones, 256 
Pa. 416, 100 A 1043; Kirwin v. Dela- 
ware, ete. Ra Cor, 249) Par ios tay 
468; Graff Furnace Co. v. Scranton 
Coal, Co; 244 MPa 592. 5 9 le eACE bus. 
Stilley v. Pittsburgh-Buftalo Cox 234 
Pa. 492, 83 A 478, 41 LRANS 236; 
Scranton v. Phillips, 94 Pa. 15; Robin- 
son v. Boynton Coal Co., 58 Pa. Super. 
176; Scranton City v. Phillips, 57 Pa: 
Super. 633; Dixon, Ltd. v. White, 8 
App. Cas. 833; Aspden v. Seddon, L. 
R. 10 Ch. 394; Buchanan v. Andrew, 
Ta 2 Ei ee Se. 286; Smith v. Darby, 
Lo Ree Tl Or Bw W116" “Rowbothame ve 
Wilson, 8 H. L. Cas. 348, 11 Reprint 
463, 17 ERC 647 [aff 8 E. & B. 123 

92 ECL 123, 120 Reprint 45 (aff 6 
E. & B. 593, 88 ECL 5938, 119 Reprint 


985) ]; Witlams Vv. Bagnall, 12 Suxrt 
NS. 9 : 

19. Butterien Co., Ltd. vy. ‘New 
Hucknall Colliery Co., Ltd., [1909] 
1 Ch. 37 [rev [1908] 3 Ch ‘475, and 
ail iPLOL OTA C SS Saale 

20. Butterley Co., Ltd: v. New 
Hucknall Colliery Co., Ltd., supra. 


21. 1 Dawis: ve Treharne, 6 App. Cas. 
460; Butterley Co., Ltd. v. ii Huck- 
nall Colliery Co., Ltd. [1909] 1 Ch. 37 
[rev [1908] 2 Ch. 475, and aff [1910] 
Ae Ours Silt 

22. Davis v. Treharne, 6 App. Cas. 
480; Butterley Co., Ltd. v. New Huck- 
nall Colliery Co., Ltd., [1909] 1 Ch. 
37 [aff [1910] wAG Os 381]. 

{a] Thus the words that the min- 
ing lessee should have liberty to 
enter upon the land and carry away 
the minerals, and to erect buildings, 
and “do and execute all such other 
acts, words, and things upon, in, or 
under, or above the said premises, 
as shall be necessary or convenient 
for working and carrying away the 
same,” making compensation, ete, do 
not enlarge the power so to deal with 
the mines as to let down the surface. 
Davis v. Treharne, 6 App. Cas. 460. 

[b] License to do an injury is not 
granted by providing that the owner 
of the underlying minerals shall pay 
compensation if he causes injury. 
New Sharlston Collieries Co. v. West- 
moreland, 82 L. T. Rep. N. S. 725. 

23. Gordon v: Delaware, UO R85 
WO, eve ba. 11059 TAG L037 aso stat- 
ing); and cases infra this section. 
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the surface;24 and where a deed granting mineral 
rights stated that it was mutually agreed that the 
grantee should not be responsible for injury to the 
surface resulting from removing minerals, the 
grantor thereby waived liability for damage to the 
surface.25 Thus, where a reservation of mining 
rights provides that no liability shall be incurred 
for injury to the surface, one owning the surface 
under such a deed cannot recover damages for in- 
jury to the property by reason of mining operations 
thereunder.?°® 

Subsequent or prior déeds, leases, or agreements. 
Applying general rules of construction,’’ prior or 
subsequent provisions in the same instrument** or 
in another agreement, deed, or lease,*® may or may 
not effect such a release of lability depending on 
the particular ease. Where, in a deed of a surface 
right, there is no provision exempting a person min- 
ing coal from liability for damages caused by subsid- 
ence, a provision in a subsequent lease containing 
a release of damage to the surface will not release 
the lessee from liability,?° although where such a 
reservation has been made in a deed to the grantee 
of the surface right, such a grantee cannot main- 
tain an action to restrain the owner of the underly- 
ing mineral estate from mining and removing the 
mineral without leaving or erecting sufficient pillars 
and artificial supports to protect the surface of 
the land, although the latter acquired his rights 
by a deed antecedent to the deed containing such 
reservation.*? | 

Covenant runs with the land.*? 


24. U. S.—Graff Furnace Co. v. 
Scranton Coal Co., 266 Fed. 798. 


A release from 


deed to 


MINES AND MINERALS 


grantee is not required to sign the 
reinvest the right 


' 


[§§ 925-926 


all lability, fer damages for injury to the surface, 
stipulated in a deed, runs with the land and is 
binding on subsequent erantees of the surface 
land,** although the words ‘‘heirs and assigns’’ are 
not used. a 

Recording in the proper office of a deed contain- 
ing such a covenant is constructive notice to a sub- 
sequent purchaser of the surface estate that the 
right to support has been parted with, and that he 
does not acquire the same by his purchase. ees de blr 
where a lease is given which provides that the lessee 
is not to be liable for surface subsidence, and such 
lease is assigned, a subsequent purchaser without 
notice of such unrecorded lease is not bound by such 
a provision where a new lease is given the assignee, 
as such second lease will not be considered a con- 
tinuance of the first in view of evidence showing 
that the mine was operated'under the second lease 
and not under the first and that the first lease had 
been canceled.*° 

Validity. A reservation to the grantor of min- 
erals beneath the surface, together with the right 
to mine and remove them without incurring any lia- 
bility for injury to the surface*’ or to the build- 
ings*® and improvements*® thereon, is not invalid as 
being less broad than the grant and destructive 
Of ite.” 

[§. 926] cc. Implied Exemption. The right to sub- 
jacent support may be waived or released by an 
implied covenant ;* but such a waiver or release will 
not be implied unless expressed in terms so clear 
as to admit of no doubt.42 A general provision in 


Ill. A. 380; Western Indiana Coal Co. 


in the|v. Brown, 36 Ind. A. 44, 74 NE 1027, 


Ill.— Boyer v. Old Ben Coal Corp., | grantor company, nor to execute and|114 AmSR 367; Graff Furnace Co. vy. 
Qos Ul Ace OG. deliver a deed for the purpose. Rob-| Scranton Coal Co., 244 Pa. 592, 91 A 
Ind.—Paull v. Island Coal Co., 44|inson v. Boynton Coal Co., 58 Pa. | 508. 
Ind. A. 218, 88 NE 959. Super. 176. ‘ 30. Jent v. Old Ben Coal Cornp., 
Pa.—Stilley v. Pittsburg-Buffalo [b] Although comveyance con-/| 222 Ill. A. 380; Western Indiana Coal 
Co., 234 Pa. 492, 83 A 478, 41 LRANS | tained no explicit permission to de-| Co. v. Brown, 36 Ind. A. 44, 74 NE 
236; Kellert v. Rochester, etc., Coal, | stroy or let down the surface of the |1027, 114 AmSR 367. 
ete), Co.,-226 Pa.27, (4 A 789, mining operations, damages to the [a] Where a conveyance of the 


W. Va.—Preston County Coke Co. 
v. Elkins Coal, etc., Co., 82 W. Va. 
590, 96 SE 973 

See also cases infra this section. 

[a] A deed conveying ali the coal 
underlying land together with the 
free and uninterrupted right of way 
into, upon, or under the land, so far 
as may be necessary in the mining 
and carrying away the coal, “hereby 
waiving all damages,” includes, with- 
in the waiver injuries resulting from 
mining and removing all the coal, 
and waives the grantor’s right to 
surface support. Stilley v. Pitts- 
burgh-Buffalo Co., 234 Pa. 492, 88 A 
473, 41 LRANS 236. 

25. Paull v...Island Coal. Co., 44 
Ind,-A. 218,'88 NE 959. 

26. Graff Furnace Co. v. Scranton 
@cal Co., 266 Med. 798); Cope w.. U.S: 
Fuel Co., 229 Ill. A. 243; Wesley v. 
@hicaeo, etc. Coal, Co... 224 0b aA 
427; Atherton v. Clearview Coal Co., 
267 Pa. 425, 110 A 298; Weakland v. 
Cymbria' Coal Co., 262 Pa. 403, 105 
A 558: Kirwin v. Delaware, etc., R. 
Co., 249 Pa. 98, 94 A 468; Graff Fur- 
nace Co. v. Scranton Coal Co., 244 Pa. 
592, 91 A 508; Miles v. Pennsylvania 
Coal Co., 217 Pa. 449, 66 A 764, 10 
AnnCas\ 8.015; Monongahela River 
Cons. Coal, etc., Co. v. Hines, 64 Pa. 
Super. 6; Robinson v. Boynton Coal 
Co., 58 Pa. Super. 176; Edsall v. Le- 
high Valley Coal Co., 32 Pa. Co. 545, 
13 LuzLegRec 153; Preston County 
Coke Co. v. Elkins Coal, etce., Co., 82 
W. Va. 590, 96 SE 973. 

{a] Thus, as it is not necessary 
that the right of surface support 
should pass by a deed conveying the 
surface, a reservation of the minerals 
without any liability for damage done 
to the surface is sufficient to prevent 
the same from passing, and the 


surface from subsidence from _ re- 
moval of coal are released by con- 
tract conveying the coal with the 
right to mine and remove all of it 
and providing that grantee “shall 
not be liable for any damage done to 
the surface of land in so doing.” 
Cope y. U. S. Fuel Co., 229 Ill. A. 243. 

27. See Contracts §§ 481-592; 
Deeds § 229 et seq; Landlord aa 
Tenant §§ 474, 479. 

28. Boyer v. Old Ben Coal Corp., 
229 Ill. A. 56; Miles v. Pennsylvania 
Coal Co., 217 Pa. 449, 66 A 764, 10 
AnnCas 871. 

fa] Release not limited by subse- 
que:t provision.—The provision of a 
mining lease, releasing all damages 
from subsidence resulting from re- 
moval of the subsurface minerals, is 
not limited by a subsequent provi- 
sion leasing to the lessee necessary 
surface rights for mine structures 
and works but providing that such 
rights shall not be exercised so as to 
interfere with dwelling houses or 
other buildings or any garden in- 
closure on the lands, where such lat- 
ter provision does not refer to any 
other provision of the lease and no 
damages are claimed for its violation. 
atin vy. Old Ben Coal Corp., 229 I11. 


[b] A provision in the lease, giv- 
ing the lessors authority to enter 
the workings to satisfy themselves 
as to the correctness of the lessee’s 
return, and giving them the right 
to designate where pillars are to be 
left, does not change the effect of a 
stipulation by which lessee was not 
to be liable for letting down the 
surface. Miles v. Pennsylvania Coal 
Co., 217 Pa. 449, 66 A 764, 10 AnnCas 


871. 
29. Jent v. Old Ben Coal Corp., 222 


surface of land was executed two 
years prior to the execution of a min- 
eral lease by the grantor, stipulations 
in the lease as to the lessee’s right 
to mine, without liability for dam- 
ages to the surface, could not affect 
the grantee. Western Indiana Coal 
Co. .v. Brown, 36 Ind. A. 44, 74 NE 


1027, 114 AmSR 867. 
Sl. Graft Furnace Co. v. Scranton 
Coal Co., 244 Pa. 592, 91 A 508. 


S82. Covenants running with the 
i generally see Covenants §§ 53-— 
33. Gordon v. Delaware, 
Co.,. 268 Pas 110) 97 AN 1082) 
v. Rochester, etc., 


ete..a) i 
Kellert 
Coal, ete., Co., 226 


Pa. 27, 74 A 789; Monongahela River 
Cons. Coal, etc., Co. v. Hines, 64 Pa. 
Super. 6; Rowbotham vy. Wilson, 8 


Ky, & B. 1238, 92 HCL 123, 120 Reprint 


ure See cases supra note 33, 

35. Edsall vy. Lehigh Valley Coal 
rea 32 Pa. Co. 545, 138 LuzleeRec 
Bas 

36. Morris v. Saline County Coal 
Conwell Waders. 


87. Gordon v. Delaware, etc., R. 
Co... 263) Pa, 110;;97 A 038g. 

38. Gordon v. Delaware, ete. R. 
Co., supra. 

39. Gordon v. Delaware, etec., R. 
Co., supra. 

40. Gordon v. Delaware, etc., a 


Co., supra; Graff Furnace Go. 
Sha em Coal Co., 244 Pa. 592, 91 yi 


Validity of reservations generally 
see supra § 559. 

41. Gordon v. Delaware, etc., R. 
Co., 253 Pa. 110, 97 A 1032 (so stat- 
ing); and cases infra this section. 

42. U. S.—Scranton Coal Co. v. 
Graff Furnace Co., 289 Fed. 305; 
Marquette Cement Min. Co. v. Ogles- 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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a grant of land with a reservation of mineral rights, 
that the grantor shall have the power to search for 
and remove all the minerals, and to do all things 
necessary for this purpose, does not take away the 
right to support.*® But it has been held that, where 
the terms of the reservation gave the grantor full 
liberty to work and get the minerals in as full and 
ample a way as before conveyance, the common- 
law right to support the grantee and his successor 
is, by necessary implication displaced, 
grantor and his successors have a right to let 


down the surface.*4 
Subsidence contemplated; 
held to supersede 


upper seam will not, be destroyed, 
by Coal Co., 253 Med. 107; Catron v. 


South Butte Min. Co., 181 Fed. 941, 
104 CCA 405. 
Colc.—Evans Fuel Co. vy. Leyda, 


236 P 1023; Burt v. Rocky Mountain 
Ewell Co., T1 Colo. 205, 205 P7411. 

Ill. Seitz v. Coal Valley Min. Co., 
149 Tll, A. 85. 

Iowa.—Collins y. Gleason Coal Co., 
140 Iowa 114, 115 NW 497, 118 NW 
36, 18 LRANS 736. 

Kan.—Walsh v. 
Si Kan) 310; 5137 PP941) 
686. 


Kansas Fuel Co., 
50 LRANS 


Md.—Piedmont, ete., Coal Co. v. 
Kearney, 114 Md. 496, 79 A 1013, 

Oh.—Ohio Collieries Co. v. Cocke, 
107 Oh. St. 238, 140 NE 356; Burgner 
v. Humphrey, 41 Oh. St. 340. 

Pa.—Householder v. Quemahoning 
Coal Co., 272 Pa. 78, 116 A 40; Hines 
v. Union Connellsville Coke Co., 271 
Pa. 219, 114 A 521; Charnetski v. 
Miner’s Mills Coal Min. Co., 270 Pa. 
459, 113 A 683; Lenox Coal Co. v. 
Duncan-Spangler Coal Co., 265 Pa. 
572, 109 A 282; Penman v. Jones, 256 
Pa. 416, 100 A 10438; Berkey v. Ber- 
wind-White Coal Min. Co., 229 Pa. 
417, 78 A 1004; Dignan v. Altoona 
Coal, etc., Co., 222 Pa..390, 71 A 845, 
128 AmSR .812; Madden v. Lehigh 
Valley Coal Co., 212 Pa. 63, 61 A 559; 
Youghiogheny River Coal Co. v. Hop- 
kins, 198 Pa. 343, 48 A 19; Williams 
v. Hay, 120 Pa. 485, 14 A 379, 6 AmSR 
719; Fairview Coal Co. v. Hay, 14 A 
383; Scranton v. Phillips, 94 Pa. 15; 
Jones v. Wagner, 66 Pa. 429, 5 AmR 
385; Robinson v. Boynton Coal Co., 
58 Pa. Super. 176; Springer v. H.-C. 
Frick. Coke Co., 16 Pa. Dist. 1000, 33 
Pa. Co. 252; Edsall v. Lehigh Valley 
Coal Co., 32 Pa. Co. 545, 13 LuzlLeg 
Reg 153. 

W. Va.—Godfrey v. Weyanoke Coal, 
etc., Co., 82 W. Va. 665, 97 SE 186. 

Eng.—Dixon, Ltd. v. White, 8 App. 
Cas. 833; Davis v. Treharne, 6 App. 
Cas. 460; Aspden vy. Seddon, L. R. 10 
Ch. 394; Smith v. Darby, L. R. 7 Q. B. 
716; Mundy v. Rutland, 23 Ch. D. 81; 
New Shariston Collieries Co. v. West- 
moreland, 82 L. T. Rep. N. S. 725. 

“That the right to subjacent sup- 
port to the surface will not be 
deemed to have been waived, con- 
veyed by, or lost to the owner of the 
surface, unless such clearly appears, 
from the language used in the con- 
veyance, to have been the intention 
of the parties, is sustained by numer- 
ous authorities.” Walsh v. Kansas 
Fuel Co., 91 Kan. 310, 137 P 941, 942, 
50 LRANS 686. 

{a] Intent how ascertained.—‘In 
determining whether the particular 
words in question are to be construed 
as necessarily implying a waiver of 
the right of support, the intention 
must be gathered from the language 
used in the conveyance, and parol 
evidence to aid in its construction 
cannot be considered.” Hines v. 
Union Connellsville Coke Co., 271 Pa. 
219, 221, 114 A 521. 

{[b] “All these said rights, liber- 
ties and privileges to be used and 
exercised without any liability for 


compensation. 
ticular covenants. contemplating or providing for 
compensation for letting down the surface have been 
the common-law  obligation.*® 
When the mineral owner proves not only that the | 
but only injured 


MINES AND MINERALS 


of the parties 


and the | jacent strata.*® 
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to such an extent as will admit of compensation, 
and further that it is impossible to get the minerals 
at-all without letting down the upper seam, all rea- 
sons for qualifying the general words of the powers 
of working are gone, and if the terms of the m- 
struments make it clear that it was the intention 


that subjacent seams should be 


worked, it is a necessary implication that they in- 
tended that there should be a subsidence of super- 


And it has been held that, where 


the owner grants mineral rights under an instrument 


providing that the coal was to be worked according 


Part 


damages arising and resulting from 
the use and exercise of the same as 
aforesaid,” as stipulated in a grant 
of the mineral rights (1) does not 
constitute a waiver of the right of 
support. Dignan v. Altoona Coal, 
ete, Co., 222 Pa. 390, 394, 71 A 845, 
128 AmSR 812. (2) “It is argued 
that in addition to the grant of all 
the coal, there is an express release 
of damages arising and _ resulting 
from the use and exercise of the min- 
ing rights to the extent of releasing 
any damage that may result to the 
surface by failure to give it suffi- 
cient support. Clearly this was not 
the intent of the parties. The release 
of damages in the covenant relied 
on refers to the proper exercise of 
the mining rights and privileges in 
the development and operation of the 
mines, and has no bearing upon or 
relation to the rule of law requiring 
surface support.” Dignan vy. Altoona 
Coal, etc., Co., supra. 

{c] “Ordinary precautions” in 
mining coal mean proper support to 
the overlying surface. Youghiogheny 
River Coal Co. vy. Hopkins, 198 Pa. 
343, 48 A 19. 

(aq The words “without recourse” 
where a surface owner with right of 
support conveys the land reserving 
all the minerals thereunder without 
any recourse for damages by the 
owner of such surface are to be con- 
strued as meaning that the grantee 
shall not look to, or seek redress 
from, his grantor, if damages are 


done. Such a deed does not relieve 
the owner of the mineral from main- 
taining the surface support. Robin- 
son v. Boynton Coal Co., 58 Pa. 
Super. 176. 

fe] Provision not raising estoppel. 
—Where a lease of a lower seam of 


coal did not waive the right of sup- 
port, the lessee of the lower seam 
cannot remove the support, so as to 
cause superincumbent estate to fall, 
to the detriment of a lessee of a 
higher seam, notwithstanding the 
lease of the higher seam recited that 
pillars were being removed, and pro- 
tected the lessee from payment of 
royalty on coal lost thereby, such 
provision not raising an_ estoppel 
barring the lessee of a higher seam 
from asserting the right of support. 
Lenox Coal Co. v. Duncan-Spangler 
Coal Co., 265 Pa. 572, 109 A 282 

ff] Shall do as little damage as 
possible.—A provision in the deed 
that the grantor, his heirs and as- 
signs, in mining and removing the 
coal, iron ore and minerals aforesaid, 
shall do as little damage to the sur- 
face as possible, applies only to dam- 
ages incident to the grantor’s right 
to go upon the land, bore holes, sink 
shafts, etc.. and does not waive the 
absolute right to surface support. 
Williams v. Hay, 120 Pa. 485, 14 A 
379. 6 AmSR 719; Fairview Coal Co. 
v. Hay, (Pa:) 14 A 383. 

[g] Exception of right of support 
as to part of premises.—A provision 
in a conveyance of coal mining rights 
éxcepting coal under that portion of 


to the best mode of working similar mines in the 
district, and it appeared that the common mining 
knowledge for many years was that the system pre- 
vailing in such district necessarily and inevitably 
involved a subsidence of the surface, a subsequent 
lessee of the owner of the surface was not entitled 


the surface occupied by buildings of 
the grantor did not, by implication, 
permit mining in Such manner as to 
cause Subsidence of the surface or 
overlying strata on other parts of 
the tract. Marquette Cement Min. 
Co. v. Oglesby Coal Co., 253 Fed. 107. 
[h] Where a deed conveyed sev- 
eral lots, and as to one only granted 
the right to remove coal without lia- 
bility for surface support, its ex- 
clusion as to other lots indicated 
grantor’s intention not to waive right 
of support as to such lots. Penman 
v. Jones, 256 Pa. 416, 100 A 1043. 


Aes Aspden v. Seddon, L. R. 10 Ch. 
44, Davies v. Powell Duffryn 
Steam! -CoalmCo sy ter 7 iit © ees sisi 


Beard v. Moira Colliery Co., Ltd., 
EXOD Sal ee Chis 525 7e 

45. Heningkamp v. Valley Smoke- 
less Coal Co., 274 Pa. 186, 118 A 28; 
Dyson v. Forster, [1909] A. .C..>98; 
Westhoughton Urban Dist. v. Wigan 
Coal, ete,,Co., Ltd.,) [1919]: 1: Ch..159; 
Brewer v. Rhymney Iron Co., [1910] 
Ll) Ch. S665 “Barr? v.. Baird..6: Uh. “(Cu 
Sess.) 524. 

{a] Thus, where a grant of min- 
erals conveys a right to build roads 
and drains on or under the surface 
and to locate and erect such build- 
ings as are necessary to work mines, 


and releases claims for damages 
caused by opening or working the 
mines in a proper manner, but pro- 


vides that “all surface occupied or 
so used or damaged shall be paid for 
at reasonable price or damages there- 
for but not to exceed eighty dollars 
per acre,” etc., no recovery for dam- 
ages to the surface on account of 
mining operations can be had. Hen- 
ine v. Valley Smokeless Coal 
Co., 274 Pa. 186, 118 A 28. 

[b] Covenant for compensation 
running with the land.—(1) A cove- 
nant ina mining lease by which the 
lessee covenanted with the lessor, 
and as separate covenants “with 
others the owner or owners occu- 
pier or occupiers for the time being” 
of the surface, to pay compensation 
for damage caused by working the 
coal enured to the benefit of the sur- 
face owners, although they were not 
parties to the lease, ran with the 
jland. Dyson y. Forster, [1909] A. C. 
98. (2) But in cases not arising be- 
tween landlord and tenant, a lessee, 
who is not an express assign of an 
owner of a covenant, is not an assign 
of an owner in fee for the purpose 
of obtaining damages for breach of 
covenant entered into with such 
owner in fee, “his heirs and assigns,”’ 
but is nevertheless entitled to sue 
for the injury to their common-law 
right of support, and defendants 
could not justify their acts under the 
mining lease without complying with 
its terms as to making compensation. 
Westhoughton Urban Dist. v. Wigan 
Coaly etc),/Co., Ltd. EL9199) 1 Gh i5s. 

46. Butterley Co. Ltd. v. New 
Hucknall Colliery Co., Ltd., [1909) 1 
Ch. 37 [rev [1908] 2,Ch. 475, and aff 
[1910] A. C. 381]. 
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to damages against the grantee of the minerals;*7 
but where in such a ease it is provided in the lease 
of the surface rights that reasonable compensation 
and satisfaction for any injury by reason of the ex- 
ercise of the reserved rights should be made the 
lessee, the latter could recover against the owner 
on the covenant.4® Such a right, however, will not 
be implied where the working was not within con- 
templation of parties at the date of severance.*® 

[§ 927] dd. Rule Applicable to Municipalities. 
Where an owner of land sells the surface but re- 
serves the right to mine the coal without responsi- 
bility for surface support and thereafter the vendee 
dedicates and conveys a portion of the land to a 
municipality for a public street and the municipality 
accepts the land for that purpose, the owner of the 


coal cannot be restrained, by an ordinance regulat-’ 


ing the mining of coal under streets, from removing 
the coal under the street in question, although such 
removal affects surface support,°® but the state,°* 
or its grantee,>? entering upon the surface under the 
power of eminent domain, will not be bound or 
restricted by such a reservation. 

[§ 928] ee. Right Outstanding in Third Person. 
The right of support may exist as a separate right 
in a third person other than the owner of the min- 
eral right or the owner of the surface,>* and the 
latter may not maintain an action for subsidence 
against the owner of the mineral rights when the 
right to support is outstanding in such a third per- 
son through a reservation in the deed of the sur- 
face.>* 

[§ 929] ff. Negligence. While it has been held 
that a stipulation exempting the mine owner from 
hability for injury to the surface by his working 
the mine and removing the minerals by any means 
he may deem proper does not relieve him from lia- 
bility for injuries caused by his negligenee,®> and 
that if the exercise of ordinary care requires that 
pillars be left to support the surface, the removal 
of such pillars constitutes negligence, entitling the 
surface owner to damages,°® where the right was 
granted in a deed to mine and remove the same 
by any subterranean process, without liability for 
damages done to the surface or improvements 
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erected thereon, such exception or reservation has 
been held sufficiently broad to nebove the operator 
from liability for negligent mining.®” 

[§ 930] (c) Statutory Provisions. In some ju- 
risdictions laws have been enacted relative to, or 
which affect, the right of the surface owner to sub- 
jacent support.®°* It has been held that the compen- 
sation payable under a statute providing that, when 
the surface rights in any lands have been oranted, 
sold, leased, or located, and a mining claim shall 
be staked out for any portion of such lands, the 
licensee so staking out shall compensate the owners, 
the lessee, or locatee of such surface rights for in- 
jury or damages which are or may be caused to the 
surface rights,°® is claimable only against the li- 
censee who staked out the claim, and not against 
his transferee.®° 

Bond to secure surface owner. Under a statute 
providing that,the owner of the surface may require 
the owner of minerals underneath to give bond to 
secure the surface owner,®' the owner of the sur- 
face may demand such support unless the subjacent 
owner gives such security, even though it requires 
all coal to be untouched under his estate,®°* and even 
though the cost of operating is prohibitive, if such 
an owner is required to support the surface.®* Such 
a statute gives to the surface owner a right in addi- 
tion to his previous equitable rights,°* and he is 
not deprived of his remedy by injunction only in 
ease of irreparable injury, imminent danger, or 
multiplicity of suits,®> nor relegated to injunction 
in case a bond to secure him against damage is 
refused ;°° and, since the requirement of the statute 
is for the benefit of the surface owner, his failure 
to exact such security as a condition precedent 
to removing the minerals does not release the par- 
ties removing the same from the payment of dam- 
ages occasioned by their negligence.®* 

Common or waste land. On the other hand, 
has been held that a proper construction of special 
acts relative to common or waste land and provid- 
ing that the owner of mineral could work and carry 
it away in as beneficial and ample a manner as be- 
fore the act, without making any satisfaction for 
the same,°® permits such owner to let down the 


47. Jones v. Consolidated Anthra- 
cite Collieries, Ltd., [1916] 1 K. B. 
123. 

48. Jones v. Consolidated Anthra- 
cite Collieries, Ltd., supra. 
49.. Thompson v. St. 
College, [1919] A. C. 468. 

50. Scranton City v. Phillips, 57 
Pa. ‘Super. 633, 639. 

“In case of highways entitled to 
the servitude of support, no doubt 
the city could enforce the public 
right to such easement by proceed- 
ings to enjoin against any disturb- 
ance thereof; and it is not intended 
to say that acts of disturbance in 
such case are not a proper subject 
of penal regulation imposed by mu- 
nicipal ordinance. Hence, the gen- 
eral question as to the validity of 
this ordinance in such cases is not 
now determined. All that is decided 
is that it must be deemed to apply 
only to such streets, avenues, courts, 
ete., aS are public highways to all 
legal intents and purposes; and not 
to an exceptional case of this kind 
where neither the public nor the city 
can show the existence of a street 
without showing that it originated 
and was by the city acquired under 
conditions which precluded both the 
city and the traveling public from 
claiming any right of surface sup- 
port; that the city so accepted it with 
full knowledge; and that in the mean- 


Catharine’s 


time it has been content to have it 
so remain without effort to acquire 
any further right.’ Scranton City 
v. Phillips, supra. 


51. Penn Gas Coal Co. v. Versailles 
Fuel Gas: Co.. 132 Paig522; 19>As 9332: 

52. Penn Gas Coal Co. v. Versailles 
Fuel Gas Co., supra. 

53. See cases infra note 54. 

54. Young v. Thompson, 272 Pa. 


360, 116 A 297; Charnetski v. Miner’s 
Mills Coal Min. Co., 270 Pa. 459, 1138 
A 683; Penman y. Jones, 256 Pa. 416, 
100 A 1048. 

fal Three estates may exist in 
land, the surface, the minerals, and 
the right of support, and each of 
these may be vested in different per- 
sons at the same time, and owner 
of surface alone cannot recover dam- 
ages from owner of minerals result- 
ing from withdrawal of support in 
mining. Charnetski v. Miner’s Mills 
Coal’ “Minw,.Co,,, 12:0.0' Raweeo9) “113 A 
683. 
' 55. Livingston v. Moingona Coal 
Co., 49 Iowa 369, 31 AmR 150. 

56. Livingston v. Moingona Coal 
Co., supra. ' 

57. Atherton v. Clearview Coal 
Co., 267 Pa. 425, 110 A 298. 

{al Improper blasting.—Where a 
deed conveying the surface of land 
excepted and reserved all coal and 
minerals, with the right to mine and 
remove the same by any subter- 


ranean process, without liability for 
damages done to the surface or im- 
provements erected thereon, such ex- 
ception or reservation was. suffi- 
ciently broad to include liability for 
negligent mining and there canbe 
no recovery for injuries to buildings 
from improper blasting, for the in- 
tention of the parties, as shown by 
the language used, must govern in 
the interpretation of the written in- 
struments, and it is apparent all lia- 
bility was. excluded. Atherton vy. 
Clearview Coal Co., 267 Pa. 425, 110 
58. See statutory provisions; 
and also cases infra this section. 


59. See statutory provisions. 

60. Bassett v. Clarke Standard 
Mins metel, «Co: aiitd S18) Ontiveros. 
13 OntWR 97. 

61. See statutory provisions. 

62. Evans Fuel Co. v. Leyda, 
(Colo) 236 BP 1023: 

63. Evans Fuel Co. v. Leyda, 
supra. 

64. Barker v. Mintz, 73 Colo. 262, 


215 P) 534. 
65. Barker vy. Mintz, supra. 


66. Barker v. Mintz, supra. 

67. Campbell vy. Louisville Coal 
Min. Co, 39: Colo. «879, 89° °P 767. 10 
LRANS 822. : 

68. Campbell v. Louisville Coal 
Min. Co., supra. 

69. See statutory provisions. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, ' 
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surface when it appears that the mine cannot be 
worked to the extent and in the manner permitted 
by the statute without causing subsidence.’° 
Minerals under water pipes. One who has put in 
force the procedure provided by the statute for 
compelling the abstention from ,working minerals 
under water pipes’! 1s bound to pay the compensa- 
tion fixed by the arbitrator in accordance with it.‘? 
[§ 931] (d) Injunction. In so far as applicable 
general rules** will apply as to the availability of 
injunction as a remedy forthe removal of subjacent 
support.’4 Injunction is a proper remedy to enforce 
the right of the owner of a surface easement to 
have the surface supported and not endangered by 
mining thereunder,’® and this is so notwithstand- 
ing the owner of the minerals may recognize his 
liability for injuries and stand ready to pay dam- 
ages as soon as they are ascertained.’® The fact 
that the pecuniary damage which may result to the 
surface estate would be much less than the profit 
accruing to the owner and lessee of the minerals, 
if they were permitted to mine and remove the pil- 
lars, is no ground for refusing a permanent injune- 
tion,’? although it has been held that a court of 
equity may, in its sound discretion, refuse to grant 
an injunction, where defendant’s damages and in- 
juries will be greater by granting the writ than will 
be complainant’s damages from its refusal or his 


70. Consett Industrial, etc., Soc. [a] 
v. Consett. Iron Co., [1922] 2 Ch: 135 . gave to the 
[dist Consett Waterworks Co. vy. Rit- 
son, 22 Q. B. D. 318, and foll Butter- 
knowle Colliery Co., Ltd. v. Bishop 


Auckland Industrial Co-op. Co., Ltd., | ence, 
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option either of allowing the working 
of the minerals in a proper manner, 
taking the risk of injury by subsid- 
or of insisting upon the min- 
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benefits from its allowance.78 An injunction will 
not issue on a bill in equity brought by a munici- 
pality to enjoin the removal of minerals underlying 
a street on the ground that such removal would 
cause subsidence of the surface, to the injury of 
the street and the peril of the traveling public, 
where it appears that the surface had been sold 
without the right of support and that the possi- 
bility of injury is very remote.’® 

As between upper and lower strata. Where the 
owner of mineral rights in an upper stratum has the 
right to subjacent support, he may enjoin the work- 
ing of the underlying minerals so as to endanger 
such support until the minerals in the upper stratum 
have been mined out,®° although it has been held 
that, where, in the case of leases of an upper stratum 
and of a lower stratum of coal, it is knowledge 
common to the lessees of both strata that the lower 
stratum cannot be worked on the usual and most 
approved system without causing subsidence of the 
upper stratum, and provision is made for indemnity 
against physical damage caused by such working, 
an injunction will not be granted to prevent th: 
working of the lower stratum.*! 

Doubt as to irreparable injury.®? In some eases, 
where irreparable injury is unlikely to occur from 


‘subsidence, the surface owner is confined to his ade- 


quaté remedy at law.°** 
the entire wrong may be prevented 


water trustees the]|or stopped by injunction. Moss v. 
Jourdan, 129 Miss. 598, 92 S 689. 
See also Injunctions § 185. Compare 


Lloyd v. Catlin Coal Co., 210 Ill. 460, 
71 NE 335 (holding that as each tres- 


£1906] A. C..°305]; Welldon v. But- | erals being left unworked, so as to]|pass is a distinct cause of action and 
terley Co., Ltd., [1920] 1 Ch. 130; ] ensure absolute security, paying com-| equity will not interfere to prevent 
Bishop Auckland Industrial Co-op. pensation to the owners.” Edin-| suits between the same parties for 
Soc., Ltd. vy. Butterknowle Colliery | burgh, etc., Water Trustees v. Clip-| repeated trespasses committed by one 
Co., Ltd., [1904] 2 Ch. 419 [aff [19061] pens Oil Co., 87 L. T. Rep. 275, 277. | against the lands of another). . 
INGE OPEROEN 72. Jary v. Barnsley Corp., [1907] [b] A provision in a coal mining 
[a] Under Inclosure Act (1)|}2 Ch. 600; Edinburgh, etc., Water|lease that sufficient pillars of coal 
which recited that certain commons | Trustees v. Clippens Oil Co., 87 L. T.| should be left to support the roof 
or waste lands were in their present | Rep. 275. > over the gangways and for the usual 
condition incapable of improvement, {a] Where compensation was duly | protection of the mines generally was 


and providing that the lord was to 
receive allotments in compensation 
for his title to the cottages and to 
the soil, and that the residue was to 
be allotted to the commoners in com- 
pensation for their rights of common 
thereby extinguished and reserving 
and providing that the owners of the 
coal under the land to be inclosed 
could work and carry it away in as 
beneficial and ample a manner as 
before the act, without making any 
satisfaction for the same, where it 
was proved that the mines cannot be 
worked in such a way as not to cause 
subsidence, the owners of the coal 
are entitled to work it so as to cause 
subsidence, and the knowledge of the 
parties at the date of severance as 
to whether or not subsidence must 
follow the working is_ irrelevant. 
Welidon v. Butterley Co., Ltd., [1920] 
1-Ch. 130. (2) Where, under Inclosure 
Act, the introduction of a clause to 
the effect that the mines must be 
worked so as not to let down the 
surface would create an inconsist- 
ency, it means that the surface may 
be let down. Consett Industrial, etc., 
Soc., Ltd, v...Consett Iron, Co: Ltd., 
[1922] 2 Ch. 135 [dist Consett Water- 
works Co. v. Ritson, 22 Q. B. D. 318, 
and foll Butterknowle Colliery Co., 
Ltd. v. Bishop Auckland Industrial 
Co-op, Cox, Ltd. (i906 vAeC.7-305, 675 
in J. Ch. 541]. (3) But-it) has been 
held that, where it was proved. ad- 
mitted, or assumed that coal could 
be worked within the meaning of the 
document of severance, such a 
method must be adopted. Bishop 
Auckland Industrial Co-op. Soc., Ltd. 
v. Butterknowle Colliery Co., Ltd., 
[1904] <2*Cha 419) fafi oLESo6i FAs .C! 
305]. 

71. See statutory provisions, 
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paid under an award, the corporation 
acquired in respect to the lands con- 
veyed for the purpose of the main 
sewage works a natural right of sup- 
port ‘by the subjacent minerals and 
the adjacent lands of the conveying 
parties for such lands or for any 
buildings or works reasonably in the 
contemplation of the parties when 
the land was conveyed, and with re- 
gard to the outfall sewer, the cor- 
poration had a right to support from 
the subjacent land, if not also from 
the adjacent land in the same owner- 
ship, which right must be considered 
to have been covered by the award; 
the sewage works and outfall sewer 
were accordingly sanitary works in 
respect of which a right of support 
had been acquired before the passing 
of the Public Health Act of 1875, and 
in respect of which right no com- 
pensation was at the passing of that 
act recoverable. Jary v. Barnsley 
Corp., [1907] 2 Ch. 600. 

73. See Injunctions 32 C. J. p 1; 
supra §§ 505-520, 710. 

74. See cases infra this section. 

75. Moss v. Jourdan, 129 Miss. 598, 
92 S 689; Kansas City So. R. Co. v. 
Sandlin, 173 Mo. A. 384, 158 SW 857; 
Chicago, ete., R. Co. v. Brandau, 81 
Mo. A. 1; Drake v. Berry, 259 Pa. 8, 
102 A 315; De Saulles v. Percy Min. 
Co., 16 Pa. Dist. 684; Berkey v. Ber- 
wind-White Coal Min. Co., 
Dist. 429; Hext v. Gill, L. 
699, 17 ERC 429. 

[a] If the trespass is continuous 
in its nature, and repeated acts of 
trespass are done or threatened, al- 
though each of such acts taken by 
itself may not be destructive or in- 
flict irreparable injury, and the legal 
remedy may therefore be adequate 
for each single act, if it stood alone, 


for the protection of the colliery, and 
not of the surface, so that the les- 
sor’s successor owning the surface 
was not entitled to enjoin the remov- 
ing of coal from the pillars, espe- 
cially after any reason to apprehend 
a surface disturbance from the re- 
moval of the coal had ceased. Drake 
v. Berry, 259 Pa. 8,102 -A' 315: 
Restraining trespass or injury to 
oe generally see Injunctions §§ 171-— 
76. De Saulles v. Percy Min. Co., 


16 Pa. Dist. 684. 

. Jourdan, 129 Miss. 
q 92, S 689; Berkey v. Berwind- 
White Coal Min. Co., 16 Pa. Dist.’ 429. 

78. Lloyd v. ‘Catlin Coal Co., 210 
Ill. 460, 71 NE 835. 

79. Scranton v. Scranton Coal Co., 
256 Pa. 322, 100 A 813... 

80. Marquette Cement Min. Co. v. 
Oglesby Coal Co., 2538 Eed. 107; 
Goodykoontz vy. White Star Min. Co., 
(W. Va.) 119 SE 862; Mundy v. Rut- 


landy $23: 2Ch. VD: 181 
81. Butterley Co., Ltd. v. New 
Ltd., [1910] 


Hucknall Colliery Co., 
A. C. 381; Locker-Lampson v. Stave- 
leye Coaly ete. Cone) Marla. Reis 6s 

82. Irreparable injury generally 
see Injunctions § 180. 

83. Moss v. Jourdan, 129 Miss. 
598, 92 S 689; Woods y. Pittsburg 
@oalmCos 230. Rar e979 eAl 4993 

[a] The essential features of an 
‘irreparable injury” are: First, that 
the injury is an act which is a Seri- 
ous change of, or is destructive to, 
the property it affects either phys- 
ically or in the character in which it 
has been held and enjoyed; secondly, 
that the property must have some 
peculiar quality or use such that its 
pecuniary value, as estimated by the 
jury, will not fairly recompense the 


1202 [40 C.J.] 

Doubt as to subjection to multiplicity of suits.** 
An injunction will not lie on the ground that the 
surface owner may be subjected to a multiplicity 
of suits, since the multiplicity of suits may not 
necessarily result, as one compensatory verdict may 
avoid the occasion for a second suit.*° 

Acts already done. Although an injunction will 
not issue to prevent a thing already accomplished 
and the relief in such instances is an action in 
damages,** yet, although a mode of excavation in a 
mine which has caused the destruction of plaintiff’s 
property is a past matter, under a statute provid- 
ing for an injunction to prevent a threatened irrep- 
arable injury to realty,*’ it hes to prevent a mine 
owner from persisting in a mode of mining en- 
dangering support of the surface, although “done 
partly under the guise of restoring the mine to a 
workable condition.®$ 

[§ 932] (e) Actions for Damages**—aa. In Gen- 
eral. In some jurisdictions it is held that, as the 
cause of action is complete at the moment that thé 
first damage acerued to him,*® plaintiff must recover 
once for all in one and the same action for all 
damages past, present, and future, resulting from 
that one cause of action, for the reason that no 
occurrence of damage subsequently, as the result 
of the original act of defendant, would give a 
fresh cause of action,®® and hence it is a good an- 
swer to such an action that a prior action has been 
brought for damage consequent upon the wrongful 
act, and an accord and satisfaction agreed to and 
performed between the parties.®* In other jurisdic- 
tions it is held that successive suits for actual dam- 
ages may be brought from time to time as the 
damages are sustained,®? and in each suit the party 
may recover the damages he has sustained prior 
to its commencement, not barred by a previous re- 
covery.°* 

[§ 933] bb. Accrual of Cause of Action. While 
it has been held that the date of the cause of action 
for the failure properly to support the surface is 
usually held to be the time when the coal is re- 
moved without leaving proper support, not the time 
of the cave-in, and the statute of limitations runs 
accordingly,®* there is authority that such a cause 
owner for the loss of it. Moss v. 
Jourdan, 129 Miss. 598, 92 S 689. 

Action for damages see infra] 410. 
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84. Multiplicity of suits generally 
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66 A 988; Noonan v. Pardee, 200 Pa. 97. 
474, 50 A’ 255, 86 AmSR 122, 55 LRA 


The removal of coal without 99. 
leaving adequate support for the sur- 
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of action does not accrue until the subsidence of 
the land oceurs and that the statute of limitations 
does not begin to run until that time.®® And it is 
sometimes stated that an action for injuries to 
the soil by mining operations conducted beneath 
it causing a failure of support will not acerue until 
some actual damage has been done to the upper. 
soil,°* and that the statute of limitations is no bar 
to the recovery of damages, however long a time has 
elapsed since the removal.®? 

[§ 934] cc. Pleading.°** A complaint against a 
mine owner for injuries to real property due to 
mining operations beneath it is demurrable where 
it fails to state facets showing whether the mine 
owner was a trespasser or acted under any right in 
making the excavation,®® or where it fails to allege 
the time when the injury occurred.t| A recovery 
for a failure of duty to furnish subjacent support 
cannot be had under a pleading alleging improper 
mining under adjoining lJands,? or for a removal 
of lateral support,’ although under proper allega- 
tions covering both causes of action it may be shown 
that the injuries resulted from negligent mining 
as well as from a failure to provide surface sup- 
port. If subsidence is eaused by artificial weight 
on the surface, such matter must be pleaded as a 
defense to an action by the owner of the surface 
for damages caused by failure to support,® and need 
not be negatived by the complaint.® 

Amendment.’ Each party may amend his plead- 
ings before or during the trial by leave of court, 
with the right to the opposite party to a continu- 
ance if the amendment requires additional proof.® 
Where neither the issues nor the theory of the cause 
of action is changed by a trial amendment, the jury 
need not be resworn.® 

[§ 935] dd. Issues, Proof, and Variance.!° Where 
plaintiff sues as owner of the surface for injuries 
thereto by defendant’s negligent mining, the term 
“fowner’’ imports only a freehold estate in the 
surface and is satisfied by proof that plaintiff was 
the owner of the life estate. 

[§ 936] ee. Evidence!2—(aa) Presumptions'® and 
Burden of Proof.‘* In actions by the surface owner 
for deprivation of subjacent support, the owner of 
See cases supra note 96. 


98. Generally see Pleading [31 
Cyo ay 


Sloss-Sheffield Steel, etc, Co. 
v. Sampson, 158 Ala. 590, 48 S 493. 


see Injunctions § 183. face is in itself an injury to the 1. Sloss-Sheffi 
85. Woods v. Pittsburg Coal Co.,| owner of the surface, not dependent | Sampson, creat Roce hal aii pen 
230 Pa. 197, 79 A 499. on the natural subsidence of the sur- 2. Noonan v. Pardee, 200 Pa. 474 
86. ‘Southwest Missouri R. Co. v.| face, and a cause of action at once] 50 A 255, 86 AmSR 722 55 PRA 
Morning Hour Min. Co., 188 Mo. A.| arises, the owner of the surface not] 410 ‘ 
129, 119 SW 982. See generally In-| being required to await completion 8. Noonan vy. Pardee, supra. 


junctions § 24. 
87. See statutory provisions; 
Injunctions § 21. 


and 
A 499, 


of the mining operation. 
Pittsburg Coal Co., 


Woods v. 4 Pringle v. Vesta Coal Co., 172 
230 Pa. 197, 79] Pa. 438, 33 A 690. 
5. Wilms vy. Jess, 94 Tll. 464, 34 


88. Southwest Missouri R. Co. v. [b] The cause of action arises; AmR 242; Jack 
Morning Hour Min. Co., 188 Mo. A.| when the support of the surface was] Co. v. Bales, ages Ind, 276, 108 oN 
129, 119 SW 982. so weakened that it might fall.| 962; Western Indiana Coal Co. v. 
8814. Recovery of damages as to| Tischler v. Pennsylvania Coal Co.,| Brown, 36 Ind. A. 44, 74 NE 1027, 
mining property in general see supra] 218 Pa. 82, 66 A 988. 114 AmSR 367. 
§§ AE Ae ee LEME A F § sah See Limitations of Actions 6. See cases supra note 5. 
89. ee infra 33; and cases] § 253. 7. Generall ing 
infra notes 90—93. 96. West Pratt Coal Co. v. Dor- | 359]. Us roboer an con pli 
90. Lamb v. Walker, 3 Q. B. D.| man, 161 Ala. 389, 49 S 849, 185 8. Jackson Hill Coal, etc, Co. v 
889. See generally Actions § 3803. AmSR 127, 23 LRANS 805, 18 Ann] Bales, 183 Ind. 276, 108 NE 962. ; 
91. Nicklin v. Williams, 10 Exch. | Cas 750; .West Leigh Colliery Co., 9." Jackson ‘Hill ‘Coal, \ete.,) Co.’ v2 
259, 156 Reprint 440. See generally | Ltd. v. Tunnicliffe & Hampson, Ltd.,| Bales, supra. ‘ 
Accord, and Satisfaction 1 Cc. J.| [1908] A. C. 27, '5 BRC 916, 10 Ann 10. Generally see Pleading [31 Cya 
p 520. Cas 74; Backhouse v. Bonomi, 9 H. L. | 6701. 
92. See Actions § 302; and cases] Cas. 508, 11 Reprint 825, 16 ERC 11. Corona Coal, etc., Co. vi Fer- 
infra note 93. 216. rier, 187 Ala. 530, 65 S 780. 


93. Morris v. Saline County Coal 
Co., 211 Ill. A. 178; ‘Catlin-Coal Co. v. 
Lloyd, 124 Ill. A. 394. 

94. Woods v. Pittsburg Coal -Co., 
230 Pa. 197, 79 P 499; Tischler v. 
Pennsylvania Coal Co., 218 Pa. 82, 


[a] Depreciation in selling value 
caused by apprehension of future 
mischief gives no cause of action. 
West. Leigh Colliery Co., Ltd. v. 
Tunnicliffe & Hampson, Ltd., [1908] 
Av G27, "6 "BRG 916, 10sAnn@as? 74; 


12. Generally see Evidence 22 C. 


13. Presumptions 
Evidence §§ 25-88. 

14. Burden of proof generally see 
Evidence §§ 13-24. 


generally see 
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the surface has the burden of proving that defend- 
ant mined coal under his land,’® and that such min- 
ing was the proximate cause of subsidence of the 
surface as charged in the complaint.t®° But the act 
of the owner of the coal in removing the subjacent 
support from the soil is prima facie the cause of 
the subsequent subsidence of the soil,17 and where 
coal is being mined solely by one person from 
land owned by him, the presumption is, when the 
coal is removed, that the owner removes it, although 
actually done by his employees.1® In such actions 
the burden is upon the owner of the coal to show 
that the surface would not have subsided but for 
the additional weight of the buildings erected sub- 
sequent to the sale or leasing of the coal.1® 

[§ 937] (bb) Admissibility.2° The evidence of 
witnesses who made their examination of the land 
in question after the suit was instituted is compe- 
tent,*4 even though a recovery was limited to the 
damages which have accrued to the time of the 
institution of the action,?? since, if permanent inju- 
ries were claimed, the evidence of such witnesses 
is applicable to such injuries.?* It has been held 
that evidence as to probable future subsidences 
is inadmissible on the ground that the owner of 
the surface of land can only recover damages up 
to the time of suit arising from the failure of one 
mining beneath such surface sufficiently to support 
the same.24 Where plaintiff admits defendant’s 
right to mine the coal.and makes no claim for its 
value, it is not error to exclude from evidence the 
coal lease.2® It being material, in an action for 
injury to a well by negligent operation of defend- 
ant’s coal mines under plaintiff’s land, who owned 
the land surrounding, plaintiff’s exclusion of a 
deed, offered solely to show defendant’s ownership 
thereof, was not error.*° And it was error to admit 
evidence of a crack in the adjoining surface, where 
there was no evidence that the crack extended into 
plaintiff’s land or could have had causal connection 
with the alleged injury.?” Evidence that in the par- 
ticular region 1t would be impossible, although min- 
ing according to usage and custom, to mine any coal 
without more or less of overlying strata falling in, 


5. Earnest v. Corona Coal Co., 212. 30. 


Ale 8038, 102 S 445. Co, 216) Ray 195) 65-4 
16. Earnest v. Corona Coal Coz 31. Hoffman 
supra. Coal Min. Co., 


32. Hoffman 
Coal Min. Co., 


17. Wilms v. Jess, 94 Ill. 464, 34 
AmR 242; Western Indiana Coal Co. 
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Weaver v. SOA Merce Coal 
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265 Pa. 476, 109 A 234. 


Supra. 
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tending to dry up surface springs, is irrelevant.”§ 


Value? A witness may testify as to his famil- 
iarity with the fertility of the soil and the uses to 
which it was adapted.*° Although a witness may 
not be able to fix'a market value, yet, if he knows 
of the relative value of the property, his evidence 
is admissible in connection with the testimony of 
others as to its value.*! The interrogation of wit- 
nesses as to the ‘‘value’’ or ‘‘worth’’ of the land 
unaffected by the injury and their opinion of the 

‘‘value’’ or ‘‘worth’’ after the injury, ‘instead of 
its market value before and after the injury, is not 
improper where it was apparent that those terms 
were used in the sense of market value.®? Evi- 
dence of the value of springs as an independent item 
not connected with the general value of the land 
is inadmissible,?* but the value of the springs as an 
element in estimating the value of the land, or the 
destruction of them, is a proper matter to be con- 
sidered in determining the depreciation in value 
of the land.*4 

[§ 938] (cc) Weight and Sufficiency.*° The 
weight and sufficiency of the evidence is a question 
dependent on the facts and circumstances of the 
particular case.*° 

[§ 939] ff. Survey. In an action of trespass 
against a mine owner for removal of surface sup- 
port, upon the petition of plaintiff, alleging that he 
is unable to prove, by the best evidence of which 
the subject is susceptible, the extent of defend- 
ant’s negligent working of its mines, the court 
will make an order appointing a civil engineer to 
enter the mines of defendant, and make a full 
and accurate survey thereof, so far as the same 
are within the property lines of plaintiff or as 
the necessities of the case may require.** 

[§ 940] gg. Jury View.** It is within the disecre- 
tion of the trial court to order a view of the prem- 
ises in such actions,®® and, unless such discretion 
is abused, it will not be reviewed.?° 

[§ 941] hh. Trial. Rules governing trials in civil 
cases generally*! apply.* 

Questions of law and fact.*2 It is a question 
for the jury to determine whether the subsidence 


in value of surface. Walsh v. Kan- 
sas Fuel Co., 102 Kan. 29, 169 P 219. 
(4) To support a verdict for plain- 
tiff. Livergood v. Stonington Coal 
Berwind-White | Co., 201 Ill. A. 114. (5) In an action 
of trespass to recover for damage 


Berwind-White 


v. Brown, 36 Ind. A. 44, 74 NE 1027; 
Ohio Collieries Co. v. Cocke, 107 Oh. 
St. 238, 140 NE 356. 

18. Householder v. Quemahoning 
Coal Co., 272 Pa. 78, 116 A 40. 

19. Wilms v. Jess, 94 Ill. 464, 34 
AmR 242; Morris v. Saline County 
Cone COM celeb AL Mes BV Stern 
Indiana Coal Co. v. Brown, 36 Ind. 
A. 44, 74 NE 1027, 114 AmSR 367; 
Ohio Collieries Co. v. Cocke, 107 Oh. 
St. 238, 140 NE 356. 

20. Generally see Evidence § 89 
et sea. 

21. Seitz v. Coal Valley Min. Co., 
TAS ITS AN Shs 

22. Seitz v. Coal Valley Min. Co., 
supra. 

23. Seitz v. Coal Valley Min. Co., 


supra. 
24. Catlin Coal Co. v. Lloyd, 124 
Tll. A. 394 
25. Weller v. Davis, 245 Pa. 280, 


91 A 664. 

26. Sloss-Sheffield Steel, etc., Co. 
v. House, 157 Ala. 663, 47 S 572. 

27. Stonegap Colliery Co. v. Ham- 
jlton, 119 Va. 271, 89 SE 305, AnnCas 
1917E 60. 

28. Stonegap Colliery Co. v. Ham- 
ilton, supra. 

29. Evidence of value generally 
see Evidence §§ 118-132, 787. 


33. Weaver v. Berwind-White Coal 
Co., 216 Pa. 195, 65 A 545. 

34. Weaver v. Berwind-White Coal 

35. Generally Evidence §&§ 
1730-1806. 

$6. Ala.—Earnest v. Corona Coal 
Co., 212 Ala. 303, 102 S 445; Sloss- 
Sheffield Steel, etc., Co. v. House, 157 
Ala. 663, 47 S 572. 

Tll.—Livergood v. Stonington Coal 
Conr2 0" TITAS £14. 

Kan.—Walsh v. Kansas Fuel Co., 
102 Kan. 29, 169 P 219. 

Mont.—Knipe v. Washoe Copper 
Connor Mont. 1£61;, 955 P29. 

Pa.—Weaver v. Collins, 79 Pa. 
Super. 289. 

[a] Evidence sufficient (1) to war- 
rant jury finding that defendant did 
no mining under plaintiff’s land, but 
that conditions were created by its 
predecessors. Harnest v. Corona Coal 
Coole) Alar 7303) "£02S) 445.9 (2). Lo 
show that the injury to the well was 
caused by defendant’s negligence in 
timbering. Sloss-Sheffield Steel, ete., 
Coy. totuse, V7 Ala 663)°47 S572. 
(3) To show that surface had sub- 
sided in two hundred and fifty or two 
hundred and sixty different places 
within two years prior to commence- 
ment of action and resulting decrease 


see 


done to plaintiff's house and retain- 
ing wall by mining operations there- 
under, evidence that there was blast- 
ing in the mine which shook the 
house, that there were extensive falls 
in the roof of the mine, and that the 
first damage on the surface appeared 
at the time the mining was done, is 
sufficient to allow the jury to trace 
a causal connection between the dam- 
age and the mining, notwithstanding 
the interval of two years between the 
cessation of mining and the final in- 
jury, and the cracks in the top of 
the mine chambers did not extend 
to the surface. Weaver v. Collins, 
79 Pa. Super. 289. 

[b] Bvidence insufficient to show 
that defendant caused or contributed 
to the injury complained of. Knipe 
v. Washoe Copper Co., 37 Mont. 161, 
Ope e129: 

87. Heath v. Walton, 9 Pa. Dist. 206. 

38. Gemerally see Trial [88 Cyc 
1840]. 

39. Jent v. Old Ben Coal Corp., 222 
Ill. A. 380; Jackson Hill Coal, etce., 
Co. v. Bales, 188 Ind. 276, 108 NE 962. 


40. See cases supra note 39. 

41. See Trial [38 Cyc 1238]. 

42. ‘See cases infra this section. 
jetty Generally see Trial [388 Cyc 


1204 [40 C.J.] 
of plaintiff’s land was eaused by such mining,** 
whether the loss of a well of the surface owner 
was the proximate result of a coal miner’s breach 
of his absolute duty to furnish subjacent support,*® 
and whether the mining dried up. springs on plain- 
tiff’s land.4® It is proper for the court to enter 
a nonsuit when it appears that the owner had re- 
served the right to mine without incurring liability 
for lack of subjacent support.** 

Instructions.*8 Where an absolute right to sub- 
jacent support is alleged in a petition based on 
negligence in mining, an instruction authorizing 
recovery of damages for removal of such support, 
regardless of negligence, is within the issues,*? and 
is not inconsistent with instructions authorizing 
recovery on the ground of negligence.°® In an ac- 
tion for injury to the surface of land through coal 
mine operations, that an instruction did not require 
plaintiff to prove the ownership of the coal rights 
in defendant was Immaterial, where evidence was 
without dispute that defendant was in actual pos- 
session of the mines, and operating them at the time 
complained of, and only the controversy was whether 
it mined under plaintiff’s lands at that time.6t. An 
instruction that, if one claiming under a mineral 
deed mined the ore in a scientific way, and in the 
best and most reasonable way to obtain the ore, 
he would not be liable for damages to the owner 
of the surface, was properly refused, as imposing 
a greater burden on the owner of the minerals than 


44. urt v. Rocky Mountain Fuel 
CoreTL rObIB. 205,205 2 WA es 


45..Corona Coal Co. v. Thomas, | not 
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for damages to a house and grounds 
from subsidence caused by mining is 
excessive where 


[§§ 941-942 


was imposed by the deed conveying them.*” 

[§ 942] (f) Damages.°* If an injury to land 
caused by failure of a mining company to support 
the surface of the ground is reparable with rea- 
sonable effort and expense, less than the value of 
the property, the measure of damages is what it 
will cost to make the repairs;°* but, if the injury 
is permanent the measure of damages is the differ- 
ence in market value of the land before and after 
the injury inflicted.°5 In determining such differ- 
ence in market value the loss of springs or wells®® 
or buildings on the premises®’ may be considered 
as an element in making up the value of the land. 

Prospective damages.°* In some jurisdictions it is 
held that, where injury has been occasioned to land 
and buildings by mining operations under the land 
of an adjoining owner, plaintiff is entitled to re- 
cover, in an action founded upon such injury, com- 
pensation, not only for the damage that has actually 
occurred at the time of action brought, but also 
for the prospective damage resulting from defend- 
ant’s act.°® In other jurisdictions it is held that 
the owner of the surface of land can recover only 
damages up to the time of suit arising from the 
failure of one mining beneath the surface sufficiently 
to support the same.°° 

Measure of damages for the subsidence of a high- 
way vested in a local authority, caused by mining 
operations, is the cost, not of restoring the old 
highway to its original level, but the cost of pro- 


[c] An instruction to the effect 
that if plaintiff can or could sell his 


the land for as much as he paid for it, 


evidence 


212 Ala.-56, 101 S 673. 

46. Stonegap Colliery Co. v. Ham- 
ilton, 119 Va. 271, 89 SE 305, AnnCas 
1917E 60. 


*47. Kirwin v. Delaware, etc., R. 
Co., 249 Pa. 102, 94 A 469. 
48. Generally see Trial [388 Cyc 


1594]. 

As to measure of damages see 
infra § 942 note 55 [b], [cl. 

49. Collins v. Gleason Coal Co., 
140 Iowa 114, 115 NW 497, 118 NW 
36, 18 LRANS 736. 


50. Collins v. Gleason Coal Co., 
supra. 
51. Corona Coal Co. v. Thomas, 212 


Ala. 56, 101 S 673. 

52. Georgia Iron Ore Co, v. Jones, 
152 Ga. 849, 111 SE 372. 

53. Generally see Damages §§ 95, 
101, 131, 147, 156, 187-224. 

54. Hurst v. Sholl, 232 Ill. A. 169; 
Piedmont, etc., Coal Co. v. Kearney, 
114 Md. 496, 79 A 1013; Ohio Col- 
lieries Co. v. Cocke, 107 Oh. St. 238, 
140 NE 356; Berkey v. Berwind- 
White Coal Min. Co., 229 Pa. 417, 78 
A 1004; Weaver v. Berwind-White 
Coal Co., 216 Pa. 195, 65 A 545; Rabe 
v. Shoenberger Coal Co., 213 Pa. 252, 
Pts 854, 3 LRANS 782, 5 AnnCas 
16. 

[a] Tlustration.—The cost of re- 
pairing the buildings and restoring 
the premises to their original condi- 
tion prior to the injury from. sub- 
sidence and not the depreciation in 
value is the correct measure of dam- 
ages in an action for damages for 
subsidence due to improper mining 
methods where une declaration 
charged and the evidence shows that 
the grounds subsided substantially 
over a considerable area so that ex- 
tensive filling would be required, that 
walks and cisterns were cracked and 
ruined, and that the buildings settled 
and the walls and _ foundations 
cracked, fixtures were displaced, fur- 
nace pipes disconnected, and that ex- 
tensive repairs would be required to 
restore the premises. Hurst y. Sholl, 
P77] AUUIE BN ila) 

{[b] Damages not excessive.—An 
award of forty-five hundred dollars 


shows material injury to the house 
in many respects, sinking of the sur- 
face of the ground requiring ex- 
tensive fillings, and the cracking of 
walks and cisterns, and that nine 
hundred dollars has been expended 
in repairs on the house, and that 
more than three thousand more 
would have to be expended to put it 
in the condition it was before the 


subsidence took place. Hurst iv 
Shoes Zece his Ane 9. 
55. Ill—Penn v. Taylor, 24 Ill. 


A. 292. 

Ind.—Jackson Hill Coal, etc., Co. 
v. Bales, 183 Ind. 276, 108 NE 962. 

Iowa.—Collins v. Gleason Coal Co., 
140 Iowa 114, 115 NW 497, 118 NW 
36, 18 LRANS 736. 

Md.—Piedmont, etce., Coal Co. v. 
Kearney, 114 Md. 496, 79 A 1013. 

Oh.—Ohio Collieries Co. v. Cocke, 
107 Oh. St. 238, 140 NE 356. 

Pa.—Hoffman v. Berwind-White 
Coal Min. Co., 265 Pa. 476, 109 A 234; 
Berkey v. Berwind-White Coal Min. 
Co., 229 Pa. 417, 78 A 1004; Weaver v. 
Berwind-White Coal Co., 216 Pa. 195, 
65 A 545; Rabe v. Shoenberger Coal 
Co., 213 Pa. 252, 62 A 854, 3 LRANS 
782, 5 AnnCas 216. 

Va.—Stonegap Colliery Co. v. Ham- 
jiton, 119 Va. 271, 89 SE 305, AnnCas 
1917E 60. 

{a] Damages based upon testi- 
mony that land was close enough to 
town to be subdivided for lots is too 
remote and speculative for considera- 
tion. Stonegap Colliery Co. v. Ham- 
ilton, 119 Va. 271, 89 SE 305, AnnCas 
1917 60. 

{b] Instruction not misleading.— 
An instruction, that the measure of 
damages for the wrongful removal 
of surface support by mining is the 
difference between the value of the 
land immediately before the mining 
commenced and such value immedi- 
ately after the mineral was removed, 
“lessened, if any, as a result of the 
mining ... damaging the surface of 
the land and the improvements there- 
on,” is not misleading. Collins v. 
Gleason Coal Co., 140 Iowa 114, 115 
NW 497, 118 NW 386, 18 LRANS 736. 


since the supposed injuries occurred, 
then he has not sustained any sub- 
stantial damages, is erroneous. Penn 
V. sbaylors 24° Tito (AC 293° 

56. Jackson Hill Coal, ete., Co. v. 
Bales, 183 Ind. 276, 108 NE 962; Pied- 
mont, ete., Coal Co. v. Kearney, 114 
Md. 496, 79 A 1013; Ohio Collieries 
oe v. Cocke, 107 Oh. St. 238, 140 NE 

[a] A loss of surface moisture, 
which the land would have otherwise 
retained, reducing its productivity 
is a proper element of damage. Pied- 
mont, etc., Coal Co. v. Kearney, 114 
Ma. 496, 79 A 1013. 

57. Piedmont, ete, Coal Co. v. 
Kearney, supra; Ohio Collieries Co. v. 
Cocke, 107 Oh. St. 238, 140 NE 356. 


Compare Marvin vy. Brewster, 55 N. 


538, 14 AmR 322 (holding that 
under a grant or reservation of min- 
erals the owner of the surface is 
entitled to sufficient support of the 
surface in its natural state, which is 
the extent of his right where there 
are no buildings upon the land at 
the time of the comveyance nor the 
erection of any in ntemplation of 
the parties at that time, and that the 
rights and relations of adjacent own- 
ers and those of superjacent and sub- 
jacent owners are alike so that the 
right to support of the surface means 
the support of the surface in its nat- 
ural state in both cases and not with 
additions to it in buildings not an- 
cient); Noonan v. Pardee, 200 Pa. 474, 
50 A 255, 86 AmSR 722, 55 LRA 410 
(holding that the damage from sub- 
sidence of surface from failure of 
the operator of coal mine beneath to 
leave proper support is the actual 
loss sustained to the land, including 
the buildings, from the cave-in, and 
not the difference in market value 
before and after the injury). 

58. Prospective damages generally 
see Damages § 95. 

59. Lamb v. Walker, 3 Q. B. D. 
389; Nicklin v. Williams, 10 Exch. 
259, 156 Reprint 440. 

60. Morris v. Saline County Coal 
Cong 20 TIAN 8. Ca thin iCoaltGon vs 
Lloyd, 124 Til, A, 394 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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viding an equally commodious road.® 

[§ 943] (7) Operation of Gas or Oil Well—(a) 
In General. While operators of a gas and oil well 
are entitled to the same rights and subject to the 
same duties and habilities as are mine owners and 
mine operators generally in so far as applicable,” 
there are certain duties and liabilities attaching 
peculiarly to the operation of gas or oil wells.°? Oil 
and gas wells are not nuisances per se,°* but persons 
operating oil or gas wells are liable for the com- 
mission of a nuisance from the escape of the oil or 
gas when it reaches the surface, or arising from 
any other cause, to the same extent as others are 
for similar nuisances; and, if one negligently al- 
lows oil or gas to escape whereby another is injured, 
the former will be hable in damages for the injury.®® 

Discharge of excess of salt water. Where the up- 
per landowner by drilling a well and pumping 
increases the aggregate quantity of water dis- 
charged,®’ to the lower land, he is lable for such 
injuries, unless he could not prevent the same by 
reasonable care and expenditure.*§ 

Drawing oil or gas from adjoining land. One 
owning the right to operate an oil well has the 
right to use the most effective machinery in con- 
nection therewith, although by so doing he may 


61. Lodge Holes Colliery Co., Ltd. 
v. Wednesbury, [1908] A. C. 323. 20 LRA 642. 
62. See supra §§ 899-919. Tex.—Texas Co. 
63. See infra this section; and|A.) 164 SW 28. 
§§ 944-949. 
64. See Nuisances [29 Cyc 1177]. 
65. See Nuisances [29 Cye 1214 et 
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153 Pa. 366, 26 A 644, 34 AmSR 710, 


W. Va.—Snyder v. Philadelphia Co., 
54 W. Va. 149, 46 SE 366, 102 AmSR 
941, 63 LRA 896, 1 AnnCas 225; Mc- 


[40 O.3.] 1205 


draw oil and gas from adjoining land;®® and he 
will therefore not be liable for such aects.’° 

Where several persons operating separate oil and 
gas leases negligently allow the escape of oil, they 
will be held jointly and severally liable.” 

[§ 944] (b) Place and Manner of Drilling. The 
drilling of a well for natural gas near a dwelling 
will not be enjoined on account of the noise, stench, 
pollution of the air and danger from fire, explo- 
sion, and lightning that would result from its oper- 
ation,’* or on account of the danger of the overflow 
of water or oil,7* it not being certain that oil or 
gas will be found in the well, or if found, that it 
would not be managed so as to cause more than a 
slight or possible danger of annoyance;* but the 


-lessee of an oil and gas lease cannot drill a well 


if the place selected will endanger the property and 
lives of persons lawfully using the surface, when 
he could drill at another safe place equally advan- 
tageous to him.75 

Through mineral stratum of another. The right 
of a surface owner to drill gas wells through the 
coal stratum owned by another must be exercised 
with due regard to the rights of the coal owner 
and to the safety of the mines and the men employed 
therein,’® and an injunction?’ will not issue to pre- 


the flow from plaintiffs’ wells. Hague 
Ven VWiteelerwdlloiL baa om aonc Aus unl emesiT 
AmSR 736,22 LRA 141. 

Nature of property under oil and 
gas leases see supra § 676. 

71. Northup v. Eakes, 72 Okl. 66, 
178 P 266 


v. Earles, (Civ. 


seq]. 

[a] Yest of nuisance as to dwell- 
ing house.—Whether such wells are 
nuisances to dwelling houses and 
their appurtenances depends upon 
their location, capacity, and manage- 
ment; but if they diminish the value 
of the dwelling house as a home and 
seriously interfere with its ordinary 
comfort and enjoyment, it is a nui- 
sance; if, however, there is any way 
in which the well can be operated 
so as not to make it a nuisance, only 
the unlawful operation thereof will 
be enjoined. McGregor v. Camden, 47 
W. Va. 193, 34 SE 936. 

[b] The owner of a gas well situ- 
ated near a highway may allow gas 
to blow the water out of it, although 
the noise is such as to frighten 
horses on the highway, if he uses 
care, aS by warning those upon the 
highway and near the well, and the 
persons using horses on such high- 
way have a right to presume that the 
owner will not open the well without 
warning and are not guilty of con- 
tributory negligence in failing to 
give warning of their presence or in 
failing to turn and fly from it when 
they are close to it and have a right 
to assume that it will not be opened 
until they have passed. Snyder v- 
Philadelphia Co., 54 W. Va. 149, 46 
SE 366, 102 AmSR 941, 63 LRA 896, 
1 AnnCas 225. 

66. U. S.—Rend v. Venture Oil Co., 
48 Fed. 248. 

Ind.—Rock Oil Co. v. Brumbaugh, 
59 Ind. A. 640, 108 NE 260. 

Kan.—Todd vy. Prairie Pipe Line 
Co., 108 Kan. 485, 196 P 623; Coffey- 
ville Min., ete., Co. v..Carter, 65 Kan. 
565, 70 P 635. 

Mo.—MeMurry v. Prairie Oil, 
Co., 159 Mo. A. 6238, 141 SW 463 

Oh.—Rock Run Coal Co. v. Char- 
tiers Oil Co,2980) (CwA..58. 

Okl.—Avery v. Wallace, 98 Okl. 155, 
224 P 515; Mid-Co. Gasoline Co. v. 
Back, 95 Okl. 29, 217 P 1041; Northup 
v. Eakes, 72 Okl. 66, 178 P 266. 

Pa.—Clement v. U. S. Pine Line 
Co., 253 Pa. 187, 97 A 1070; Penn Gas 
Coal Co. v. Greensboro Gas Co., 238 
Pa. 97, 85 A 1093; Behling v.-South- 
west Pennsylvania Pipe Lines, 160 
Pa. 359, 28 A. 777, 40 AmSR 724; 
Hauck vy. Tidewater Pipe Line Co., 


etc., 


Gregor v. Camden, 47 W. Va. 193, 3 
SE 936. 

67. Niagara Oil Co. v. Ogle, 177 
Ind. 292, 98 NE 60, 42 LRANS 714, 
AnnCas1914D 67; Pfeiffer v. Brown, 
165 Pa. 267, 30 A 844, 44 AmSR 660. 

{al Even though the water is dis- 
charged in the lawful use of his land, 
where the expense of preventing the 
drainage is small in proportion to the 
gain to the well owner by his act, it 
is reasonable in regard to the injured 
parties’ rights, however large it may 
be in actual amount, and the well 
owner should pay such expense or re- 
spond in damages for the injury. 
Pfeiffer v. Brown, 165 Pa. 267, 30 A 
844, 44 AmSR 660. 

68. Owen-Osage Oil, ete., Co. v. 
Long, 104 OKl. 242, 231 P 296; Pulaski 
Oil Co. v. Edwards, 92 Okl. 56, 217 
P 676 (where the statute enjoined 
the duty on oil operators not to per- 
mit salt water to flow over surface 
lands). 

63. See cases infra note 70. 

70. Greenfield Gas Co. v. People’s 
Gas 'Co:, 3131) Indiv-5997 -31 UNE 61; 
People’s Gas Co. v. Tyner, 131 Ind. 
277, 31 NE 59, 31 AmSR 433, 16 LRA 
443; Jones v. Forest Oil Co., 194 Pa. 
379, 44 A 1074, 48 LRA 748; Hague 
v. Wheeler, 157 Pa. 324, 27 A 714, 37 
AmSR 736, 22 LRA 141. 

[a] Explosion to increase flow.— 
It is further held that one who has 
a natural gas well on his own prem- 
ises has a right to explode nitro- 
glycerine therein for the purpose of 
increasing the flow, although such 
explosion may have such effect as to 
draw gas from the well of another. 


Greenfield Gas Co. v. People’s Gas 
Co., 1381 Ind. 599, 31 NE 61; People’s 
Gas Co. v. Tyner, 131 Ind. 277, 31 NH 
59, 31 AmSR 438, 16 LRA 443, 

[b] Stoppage of flow insufficient 
for use.—A landowner, who has sunk 
a gas well on his own premises, with- 
out malice or negligence, will not be 
compelled to stop the flow of the gas 
therefrom, which has proved insuffi- 
cient in quantity to enable him to 
utilize it, in a suit by adjoining own- 
ers whose wells yield gas in sufli- 
cient quantities to enable them to 
utilize and market it, although de- 
fendant’s well drains the common 
reservoir and will ultimately reduce 


72.. Windfall Mfg. Co. v. Patter- 
son, 148 Ind. 414, 47 NE 2, 62 AmSR 
532, 37 LRA 381. 

73. ‘Windfall Mfg. Co. v. Patter- 


son, supra. 
. see cases Supra notes 72, 73. 
75. Gulf Pipe Line Co. v. Pawnee- 


Tulsa Petroleum Co., 34 Okl. 775, 127 
P 252, 41 LRANS 1108. 

76. Rend v. Venture Oil Co., 48 
Fed. 248; Rock Run Coal Co. v. Char- 
tiers Oil Co., 29 O. C. A. 58; Penn Gas 
Coal Co. v. Greensboro Gas Co.. 238 
Pa. 97, 85 A 1093; Monongahela River 
Cons. Coal, etce., Co. v. Greensboro 
Gas Co., 20 Pa. Dist. 320; Armstrong 
v. Auen, 4 PittsbLegJNS (Pa.) 395. 

[al To prevent escape into mine. 
—(1) Statutory duty imposed on oil 
company in drilling wells and main- 
taining wells through coal mine does 
not depend upon the legal title to the 
coal in the neighborhood of the oil 
well, and an oil company, holding 
an oil and gas lease covering lands 
upon which a coal company is op- 
erating a coal mine which has been 
extended to contiguous lands, is lia- 
ble under statute for damages result- 
ing from the escape of oil to adjoin- 
ing land and its percolation into such 
coal mine causing explosions and fire 
therein, notwithstanding the coal 
mine had been extended beyond the 
limits of its lease and to which 
neither the coal company nor the oil 
company have any mining rights. 
Rock Run Coal Co. v. Chartiers Oil 
Co., 29 O. C. A. 58. (2) But the owner 
of a gas lease, who proposes to drill 
a natural gas,well through a coal 
mine, or an abandoned part of a coal 
mine, will be required by a court of 
equity at the instance of the owner 
of the coal mine to construct the 
gas well in such a way as to prevent 
any leakage of gas into the mine, to, 
keep such well under constant in- 
spection and to enter a bond to in- 
demnify the owner of the mine 
against all damages resulting from 
the leakage of the gas. Mononga- 
hela River Cons. Coal, etc., Co. v. 
oT ee Gas Col wez0r Pal pbist 

Rights of surface owner in lower 
strata generally see supra § 575. 

77. See generally Injunctions §§ 
171-200. 
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vent or stop drilling that is being so done."* 
any event, it seems ‘that the court may in its dis- 
cretion refuse to restrain the completion of a well 
when to do so would entail great loss on the owner.’® 
The drilling of wells by 
each owner of adjoining oil lands along the divi- 
sion line, so that each may obtain the amount of oil 
contained in his lands, affords ample remedy to 
prevent one operating from obtaining more than his 


By adjoining owners. 


share of oil.8° 


[§ 945] (c) Right to Build Road. A person hav- 
ing the right to go upon another’s land ‘‘to bore 
and develop said land for oil and gas, with the 
necessary usual and convenient rights’’ 
has the right to build a road over ‘the land, when 


necessary to haul machinery and 


place selected .for drilling a well.*? 
building the road, he abandons the contemplated 
exploration for oil and gas, before drilling a well, 
he is liable for injury to the land, caused by the 
building of the road, notwithstanding the landowner 
has no interest in the oil and gas under his land.*? 


78. Rend v. Venture Oil Co., 48 
Fed. 248; Armstrong v. Auen, 4 
PittsbLegJNS (Pax)}395. 

[a] To prevent escape into’ mines. 
—(1) Where the owner of all the coal 
under a tract of land has removed 
all the coal from a certain portion 
thereof and allowed the roof to fall 
in, he is not entitled to an injunction 
restraining others from boring for 
gas or oil in the abandoned portion 
of the tract, provided mechanical ap- 
pliances can be used which will se- 
curely prevent the escape of gas or 
oil in the mines which are still being 
worked. But the burden of proof is 
on defendants in such case to show 
that the appliances they propose to 
use will accomplish their purpose. 
Armstrong vy. Auen, 21 PittsbLegJNS 
(Pa.) 395. (2) A preliminary injunc- 
tion will not be issued against the 
drilling of an oil or gas well through 
a part of a coal mine from which 
all the coal has been extracted except 
what is necessary for props, even 
though affiaavits of muners, engi- 
neers, and chemists are filed, disclos- 
ing that there may be great danger 
of explosion in the mines from escape 
of gas from leaks in the casing likely 
to be caused by the falling of rocks 
or the slipping of the earth, or from 
corrosion thereof by sulphur water, 
when these averments are contra- 
dicted by numerous affidavits equally 
entitled to credit; especially so in 
view of the fact that special precau- 
tions are to be taken to prevent the 
leaks, and the further fact that 
there is much doubt as to the re- 
spective rights of the miner and the 
owner of the fee. Rend v. Venture 
Oil Co., 48 Fed. 248. 

79. Penn Gas Coal Co. v. Greens- 
boro Gas Co., 238 Pa. 97, 85 A 1098. 
See also Injunctions §§ 171-200. 

[a] Rule applied. — Where an 
agreement between a coal company 
and a gas company provides that the 
latter in drilling a gas well through 
the former’s coal seam should fill in 
the space between the outer and in- 
ner casings with liquid cement, and 
it appears that the enforcement of 
such provision would not benefit the 
coal company and would cause great 
loss to the gas company, a court of 
equity will not enjoin the comple- 
tion of the well until the space be- 
tween the casings is filled with the 
liquid cement. Penn Gas Coal Co. v. 
Greensbore Gas Co., 238 Pa. 97, 85 
A 1093. 

80. Louisiana Gas, etc., Co. 
White Bros., 157 La. 728, 103 S$ 23: 
Kelley v. Ohio Oil Co., 57 Oh. st 
317, 49 NE 399, 63 AmSR igilt oo 
BRAN 1653 Rexas: (Pac: iCoal, ietey, vCo: 
v. Comanche Duke Oil Co., (Tex. 
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In 


[§ 946] (d) Operation of Pipe Lines. 
erally held that the owner of a pipe line used for 
the transportation of petroleum, the escape of oil 
from which may ¢ 
others, is not bound to the exercise of such a high 
degree of care as will absolutely prevent the leakage 
of such oil under any circumstances,** but the meas- 
ure of care required, as in all other cases,** is that 
which would be exercised by a man of ordinary pru- 


[§§ 944-946 


It is gen- 


cause damage to the property of © 


dence under the same circumstances and conditions 


therefor, 


material to the 
But if, after 


Civ. A.) 274 SW 193. 

[a] Even though sinking of well 
by neighbor on adjoining tract drains 
all oil from both tracts and destroys 
value of first well, the owner of a 
producing well cannot complain. 
Texas Pac. Coal, etc., Co. v. Coman- 
che Duke Oil Co., (Tex. Civ. A.) 274 
SW 193. 

{b] Gandowner does not own fusi- 
tive gas beneath land and has no 
moneyed claim against owner of ad- 
joining land for negligently permit- 
ting well near line to blow out and 
allowing gas to escape, his only 
remedy being by action to enjoin 
waste. Louisiana Gas, etc., Co. v. 
White Bros., 157 La. 728, 103 S 23 

81. See supra § 678. 

82. Coffindaffer v. Hope Natural 
Gas Co., 74 W. Va. 107, 111, 81 SE 
966, 52 LRANS 473. 

“The question is novel, and we find 
no authority directly in point and 
none is cited in brief of counsel. 
The principle is will [well] estab- 
lished that injury necessarily in- 
flicted in the exercise of a lawful 
right does not constitute liability. 
The injury must be the direct result 
of the commission of a wrong... 
If defendant did no wrong it is not 
liable, notwithstanding the injury. 
But the right to entry upon plain- 
tiffs’ land was given for the pur- 
poses of exploring for, and producing 
oil and gas if any was found. The 
right is confined to these purposes 
and can not be exercised for any 
other purpose. Defendant made 
preparation to explore for oil and 
gas, but abandoned its purpose be- 
fore exploring. The only way of 
prospecting for those minerals is to 
drill down into the’ earth's stratum 
which usually contains them. De- 
fendant did not do this, and, strictly 
and technically speaking, it can not 
be said to have been exercising a 
right under the terms of its lease. 
Although it entered on the land in 
good faith in the first place, its later 
abandoning its purpose to drill, makes 
it technically a trespasser ab initio, 
and liable to plaintiffs in damages. 
Its good faith does not relieve it from 
liability. It was bound to restore 
plaintiffs’ land in a reasonably good 
condition when it withdrew from it, 
or respond in damages.” Coffindaffer 
v. Hope Natural Gas Co., supra. 


8S. See cases infra note 85. 

ea See Negligence [29 Cyc 424 et 
seq]. 

85. Jennings v. Davis, 187 Fed. 
703, 109 CCA’ 451; “Todd wv. ‘Prairie 
Pipe Line Co., 108 Kan. 485, 196 P 


623; Lee v. Vacuum Oil Co., 54 Hun 
156, 7 NYS 426 [app dism 126 N. Y. 
670 mem, 27 NE 1020 mem]. 


if the whole risk was his own;®° but he will be liable 
for injuries caused by his specific negligence in the 
maintenance of such a line.*® 
that the owner of a pipe line which carries oil 
through the ground is hable for damages caused by 
its escape, regardless of his negligence.*” 

On the removal of the pipe the owner of the land 
is entitled to compensation for any actual injury 
to the surface beyond the mere opening and filling 
of the trench in which the pipe lay.*§ 
owner grants to a company the right to lay its 
pipes, the company is not liable to him if it lays its 


And it has been held 


Where an 


86. Todd v. Prairie Pipe Line Co., 
108 Kan. 485, 196 P 623; Carlson v. 
Mid-Continent Dev. Co., 103 Kan. 
464, 173 P 910, LRAI913F 318; Mc- 
Murry ‘v. Prairie Oil, ete, Co., 153 
Mo. A. 623, 141 SW 463; Clement v. 
U. S. Pipe Line Co.. 253 Pa. TSP OT 
A 1070; Behling v. Southwest Penn- 
sylvania Pipe Lines, 160 Pa. 359, 28 
A 177, 40 AmSR 7243 Hauck v. Tide- 
water Pipe Line Co., 153 Pa. 366, 26 
A 644, 34 AmSR 710, 20 LRA 642. 

[a] Statutory requirement to bury 
pipe lines at least two feet under 
ground applies only where right is 
required by condemnation and not by 
purchase, and where an oil pipe line 
company purchased the right to lo- 
cate its pipes through a farm and 
placed them sixteen inches below the 
surface, and a subsequent purchaser, 
knowing of their location, employed 
a contractor to erect a coke oven, 
and a subcontractor making excava- 
tions collided with the pipe line with 
a steam shovel which was thereby 
destroyed by fire, the pipe line com- 
pany, in the absence of notice that 
the land was to be used for other 
than agricultural purposes and in the 
absence of other circumstances charg=- 
ing it with the duty of marking the 
route of the pine line, is not liable to 
the subcontractor. Clement v. U. S&S. 
Pipe Line Co., 253 Pa. 187, 97 A 1070. 

[b] Although the pipe line was 
in possession of receiver when injury 
occurred gas company was liable to 
owner of horse injured by negligent 
construction of its pipe line above 
ground, constituting a nuisance, 
where it was restored to company’s 
possession before trial. Carlson v. 
Mid-Continent Dev. Co., 103 Kan. 
464, 173 P 910, LRA1918F 318. 

[c] FProximate cause.—But where 
plaintiff’s house was on the bank of 
a run and a pipe line was laid in the 
run up to the oil wells above the 
house and a branch line from the 
wells across the run connected with 
the main line near plaintiff’s house 
and oil tanks on the main line 
caught fire and the burning oil 
flowed down the run until it reached 
a dam built to prevent its descent 
into the village, and the heat from 
the burning oil in the dam caused 
the branch line to burst and consume 
plaintiff’s house, the laying of the 
pipe line in the run was not the 
proximate cause of burning plaintiff’s 
house. Behling v. Southwest Penn- 
sylvania Pipe Lines, 160 Pa. 359, 28 
A 777, 40 AmSR 724, 

87. Texas Co. v. Giddings, (Tex.) 
148 SW 1142; Texas Co. v. BHarles, 
(Tex. Civ. A.) 164 SW 28, 

88. Clements v. TP piadely aie ees 
184 Pa. 28, 38 A 1090, 39 LRA 532 


SS Se ee ee ee eee eee ee eee 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§§ 946-949] 


\ udlatea alta 


pipes within the right of way, according to the, 


eustomary method and without negligence.*® 

[§ 947] (e) Respective Rights of Lessor and 
Lessee. An oil lease in ordinary form, giving the 
lessee the exclusive right to explore for, produce and 
sell oil from the land on payment of a royalty,°° 
does not vest him with title to the oil in place,°? 
although such a lessee has a right of action for 
damages against one who invades his exclusive 
right by going upon the land during the term of his 
lease, without his consent, and drilling wells and 
removing and selling oil therefrom.°? Under a lease 
for the sole purpose of mining and operating for 
oil and gas, the lessee’s use of the land as a base 
of operations on other lands entitles the lessor to 
damages.®* A lessee under an oil and gas lease, 
who contracts with an independent contractor for 
the drilling of a well upon the leased premises, can- 
not thereby escape liability to the lessor for damage 
to the property of the lessor by the negligence of 
such independent contractor in drilling such well.%* 

Where the lessor has rescinded a lease upon the 
lessee’s failure to drill a well as agreed, he cannot 
thereafter recover damages for the breach as the 
two remedies: are inconsistent,®> and, although dam- 
ages are alleged to have been sustained by reason 
of the development by such a lessee of wells on 
adjoining lands, thereby draining oil from under 
lessor’s lands, there cannot be recovery therefor 
where it does not appear that the drilling of a 
well as contracted for would have produced oil,%° 
or that a reasonable time had elapsed prior to rescis- 
sion in which the lessees could have completed the 
drilling.®” 

[§ 948] (f) Actions. General rules governing 
actions ex delicto®® apply.®°® It is perhaps a matter 
of general information that both oil and salt water 
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at great depths are more elusive and capricious in 
their pereolations than natural subsurface waters.t 

Res ipsa loquitur. Negligence of defendant in 
shooting its own well cannot be inferred from mere 
occurrence of difficulties in plaintiff’s well on ad- 
jacent property following shooting,? the doctrine 
of res ipsa loquitur not applying in such eases.* 

Weight and sufficiency of evidence. General 
rules apply as to the weight and sufficiency of 
the evidence in actions for injuries resulting from 
the acts of operators or owners of oil or gas wells.° 

Questions of law and fact. Whether a landowner 
suffered damage from the overflow of crude petro- 
leum,’ and whether defendant’s neglhgence was re- 
sponsible therefor, are questions for the jury. 
While the question of the proximate cause of an 
injury is ordinarily one for the jury,® where the 
evidence is uncontroverted, and but one inference 
should be drawn therefrom, the question is one 
of law for the court.?° 

Directing verdict.11 Although it is pleaded that 
another company contributed to the injury, a re- 
fusal to direct a verdict for defendant is warranted 
where the evidence is such that the jury can rea- 
sonably separate the damages caused by the two 
companies.” 

[§ 949] (g) Damages. General rules'® in so far 
as applicable govern as to the damages recover- 
able.* In an action for damages to land by the 
lessee under an oil and gas lease, it was not error 
to measure the damages by the difference in value 
of the land before and after the lessee’s entry, in 
the absence of evidence that the cost of restoring 
the land was less than such difference,!® especially 
where the lessee failed to ask for any instructions, 
or to show that any other method would be more 
advantageous to it.16 


* MINIMA PNA CORPORALIS EST MAJOR 
QUALIBET PECUNIARIA.! 
MINIME MUTANDA SUNT QUA CERTAM 


89. Winnett v. Carnegie Natural 2. 
Gas Co., 37 Pa. Super. 204. 
90. See supra § 661 et seq. 3. 
91. See supra § 676 
92. Backer v. Penn 
Co., 162 Fed. 627, 89 CCA 419. 
generally supra § 755. 
93. Franz Corp. v. Fifer, 295 Fed.) 106; 


106. Co.; 


Lubricating 
See 4. 


159 Mo. 


Texas Pac. Coal, 
Comanche Duke Oil Co., supra. 
Texas Pac. 
Comanche Duke Oil Co., supra. 
generally Negligence [29 Cyc 590]. 
See Evidence §§ 1730-1806. 

5. Franz Corp. v. Fifer, 295 Fed. 
McMurray v. Prairie Oil, 
A. 628, 
Mid-Co Gasoline Co. v. Back, 95 Ok]. 6. 


Coal, 


HABUERUNT INTERPRETATIONEM.2 
MINIMIZE. To make as little or as slight as 
possible; to reduce to a minimum or the lowest 


well to stop flowing. Texas Pac. 
Coal, etc., Co. v. Comanche Duke Oil 
Co,, (Tex. Civ’ A.) 274 SW 193. (2) 
To show that six hundred quarts of 
nitroglycerin was an excessive 
charge to shatter a formation of 
hard lime two hundred and twelve 
feet thick. TNexasy: Paces'Coal,’> ete, 
Co. v. Comanche Duke Oil Co., supra. 
Generally see Trial [38 Cyc 


OLGA ECO iV. 


etc!, Co. Vv. 
See 


ele’; 
141 SW 468; 


Recovery of damages by oil and 
gas lessor generally see supra §§ 
PLS et Miele 

94. Minnetonka Oil Co. v. Havi- 
m5 OKL S43, 155 P27. 

95. See supra § 716. ‘ 
96. Barquin v. Hall Oil Co., 28 
eet 20 Pi sb2. 20 ce Pelod. 

97. Barquin v. Hall Oil Co., supra. 

98... See Case, Action on 1 C.. J. 
p 117; Negligence [29 Cyc 562]; 
Trespass [388 Cyc 1072]. 

99. See cases infra this section. 

{a] Petition held sufficient.—Alle- 
gation in effect that defendant care- 
lessly and negligently permitted 
deleterious substances to escape 
from his oil well and flow out over 
plaintiff's land, destroying portions 
thereof for agricultural purposes, and 
oceasioning a fire which destroyed 
valuable timber and meadow grass, 
states a cause of action in favor of 
plaintiff and against defendant and 
is sufficient to withstand general de- 
murrer. Avery v. Wallace, 98 OKI. 
156, 224 P° 515. 

LL eTexase Pach” Coal, 
Comanche Duke Oil Co., 
A.) 274 SW 193. 


* By JUAN D. MIRANDA 


ete COV. 
(Tex. “Civ, 


wool Loa hexas ac. Coal, -etc., 
Co. v. Comanche Duke Oil Co., (Tex. 
Civ. A.) 274 SW 193. 

[a] Evidence sufficient.—(1) In 
an action for damages to land by 
lessee under a lease for the sole 
purpose of mining and operating for 
oil and gas, evidence that lessee used 
the property as a base for extensive 
operations on other lands, and that 
it did considerable damage in such 
use, was sufficient to go to jury. 
Franz Corp. v. ‘Fifer, 295 Fed.’ 106. 
(2) To sustain a verdict for plain- 
tiff. Mid-Co Gasoline €o; v.. Back, 
95 Ok}. 29, 217 P1041: (3)' To sus- 
tain judgment for plaintiff in action 
for damages for overflow of crude 
petroleum on land. Mid-Co Gasoline 
Co. v. Back, supra. (4) To warrant 
a finding that the injury was caused 
by defendant’s specific negligence in 
failing to secure the pipe line by 


clamps. McMurray v. Prairie Oil, 
rie Co., 159 Mo. A. 628, 141 SW 
463. 


|b] Evidence insufficient.—(1) To 
show that defendant’s shooting of 
adjacent well caused oil in plaintiff’s 


ao AS 
7. Mid-Co Gasoline Co. v. B 

95 Okl. 29, 217 P 1041. came se 
8. Mid-Co Gasoline Co. v. Back, 


. See Negligence [29 Cyc 6391. 


10. Jennings vy. Davis, 18 : 
703, 109 CCA 451. ey 
11. Generally see Trial [38 Cye 


1563]. 
12. Kay, ete., Oil Co. v. M 
Okl. 247, 221 P 511. Sate 
13. See Damages 17 C. J. p 699. 
Damages as to mining’ property in 
goneral see supra §§ 466-470, 623, 
716-718. 
14. , See infra this section. 
tenes Franz Corp. v. Fifer, 295 Fed. 
16. Franz Corp. v. Fifer, supra. 
1. A maxim meaning “The small- 
est corporal punishment is greater 


than any pecuniary one.” Burrill 
L. D, [cit 2 Inst. p 220}. 
2. A maxim meaning “Things 


which have had a certain interpreta- 
tion [whose interpretation has been 
settled, as by common opinion] are 
not to be altered.” Black L. D. [cit- 
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terms or proportions.’ 

MINIMUM.* The least possible quantity, amount, 
or degree, that can be assigned in a given case under 
fixed conditions;> the smallest amount or degree.® 

Phrases: ‘‘Minimum amount,’’? ‘‘minimum and 


maximum term,’’® ‘‘minimum eapital  stock,’’ 
“minimum ear-load,’™" ‘oninimum charge [or 
charges],’"44_ ‘minimum _ price,’’!*.— ‘minimum 


rate,’’18 ‘‘minimum wage.’’!4 
MINIMUM EST NIHILO PROXIMUM.!5 
MINING.1¢ 
MINING AGENT.?7 
MINING AND PROSPECTING.18 
MINING CLAIM.® 
MINING COMPANY.?° 
MINING DEBRIS.?! 
MINING DISTRICT.22 
MINING GROUND.”° 
MINING LAND.?4 
MINING LEASE.”® 
MINING LOCATION.? 
MINING LUMBER.” 
MINING OPERATIONS.’ 
MINING PARTNERSHIP.?9 
MINING PRIVILEGES.*° 
MINING PURPOSES.*! 
MINING PURSUIT.*? 
MINING RIGHTS.** 
MINING TIMBER.*4 


MINIMIZE—MINISTERIAL 


MINING TITLE.*® 

MINISTER.*® As a noun,?7 in public law, one of 
the highest functionaries in the organization of 
civil government, standing next to the sovereign or 
executive head, acting as his immediate auxuliary, 
and being generally charged with the administra- 
tion of one of the great bureaus or departments of 
the executive branch of government; otherwise 
called a ‘‘cabinet minister,’’ ‘‘secretary of state,’’ 
or ‘‘secretary of a department.’’*% As a verb, to 
administer.®? 

MINISTERIAL.*° [§ 1] A. In General. A gen- 
eric rather than a specific term,*t used with dif- 
ferent shades of meaning,*? sometimes with mean- 
ings more comprehensive than in others,#* its pre- 
cise meaning in any sentence depending upon the 
connection in which it is used.44 It is variously 
defined as acting at the commands of another, or 
acting as the agent for another or under superior 
authority 54° administrative ;*° clerical;47 designat- 
ing, or pertaining to, an act that a person performs 
in a given state of facts, in a prescribed manner, 
in obedience to the mandate of legal authority with- 
out regard to, or without the exercise of, his own 
judgment upon the propriety of the act done; Sait 
or pertaining to ministry or service;*® of the nature 
of those acts or duties belonging to the administra- 
tion of the executive function;®° opposed to judi- 


Courts §§ 203, 211 (ministerial offi- 
cers of courts). 


ing Coke Litt. p 365; Wingfield Max. 17. See Mines and Minerals § 64. 
p 748 max. 202]. : 18. See Mines and Minerals § 63. 
[a] Applied in: Pulteney v. Dar- 19. See Mines and Minerals §§ 65— 
lington, 7 Bro. P. C. 530, 564, 3 Re-| 68. 
print 344. 20. See Mines and Minerals § 151. 
@. “Gentury D:? [quot Green Vv: 21S See Debris 17 ‘CUTS pssz: 
Blanchard, 138 Ark. 137, 211 SW 375, 22. See Mines ind Minerals § 69. 
879, 5 ALR 84]. See Minimum post 23. See Mines and Minerals § 70. 
this page. 24. See Mines and Minerals § 70. 
4 See Maximum 39 C. J. p 1392; 25. See Mines and Minerals § 404 
Minimize ante p 1207. et seq ; 
5. Standard D. [quot Ruda v. Illi- 26. See Mines and Minerals § 129 
nois Industrial Bd., 283 Ill. 550, 554,)/et seq 
119 NE 579]. See Austin v. Hynd- 27. See Mines and Minerals § 75. 
man, 119 Mich. 615, 620, 78 NW 663 28. See Mines and Minerals § 71. 
(used in an instruction that damages 29. See Mines and Minerals § 151. 
were reduced to the minimum in a 30. See Mines and Minerals § 114 
certain fund, the term does not mean|]et seq 
that the damages are nominal dam- 31. See Mines and Minerals § 72. 
ages, but that they are the least 32. See Mines and Minerals § 73. 
damages which the party has suf- 33. See Mines and Minerals § 74. 
fered). 34. See Mines and Minerals § 75. 
[a] “Minimum as applied to dam- 35. See Mines and Minerals § 74. 
ages means the least possible amount 36. See Ministry post p 1211. 
that may be awarded by a jury.’ 37. Minister of foreign nation see 


Dauphiny v. Buhne, 153 Cal. 757, 765, 
96 P 880, 126 AmSR 136. 

6. Century D. 

7. Smith v. Citizens’, etc., Bank, 
148 Ga. 764, 98 SE 466, 467. 

8 Powell v. State, 25 Ga. A. 329, 
103 SE 174. 

9. Rosenheim Shoe Co. v. Horne, 
10 Ga. A. 582, 73 SH 953, 955, 

10. Corporation Commn. v. Sea- 
board Air Line Systerm, 127 N. C. 283, 
287, 37 SE 266. 

11. Ashtabula Gas Co. v. Public 
Utilities Commn., 102 Oh. St. 678, 133 
INE) 925,917, 220. ALR 217: Cox ly. 
Abbeville Furniture Factory, x SAC. 
48, 54 SE 8380, 832. 

12. Brown v. Baker, 108 Wash. 
161, 183. P89) 90. 

13. Denver v. Denver Union Water 
Cos 741 “Color iin 9i PP. 918). 925 

[a] Not less.—The effect, if any, 
of the use of the word “minimum, 
in a contract relating to water rates, 
is that the rates shall not be less. 

.Mt. Vernon v. New York Interurban 
Water Co., 115 App. Div. 658, 101 
NYS 232, 233. 

14. Williams v. Evans, 139 Minn. 
32, 165 NW 495, 497, 166 NW 504, 
LRA1918F 542. See also Master and 
Servant § 192 et seq. 

15. A maxim meaning “The small- 
est is next to nothing.’ Black L. D. 

16. See Mines and Minerals § 63. 


3 #2 III 


Ambassadors and Consuls §§ 1, 2. 
Minister of religious denomination 


see Religious Societies [34 Cye 
1142]. 
38. Black L. D. p 
39. Webster D. [quot State v. 
Loechner, 65 Nebr, 814, 821, 91 NW 
874, 59 LRA 915]; Webster New Int. 


D. [quot Sheely v. Peo., 54 Colo. 136, 
129° Per201., 20s: See Ministration 
post p 1211. 

40. See Administrative 1 C. J. p 
1240; Discretionary 18 C. J. p 1138; 
Executive 23 C. J. p 981; Legislative 
36 J.-D 986: Judicial 34 Cio a Cat 3) 
a Tra tty GG | references there 
listed. 


Ministerial acts, duties, 
ete., of offices and officers: 
Acknowledgments § 125 (taking and 
certifying acknowledgment), 
Arbitration and Award § 4. 
Attachment § 142 note 48 [i] (duty 
to issue writ). 

Certiorari §§ 70-72 (review of). 

Clerks of Courts § 64 (of clerk of 
court), § 147 (of deputy clerk of 
court). 

Constitutional Law § 3876 (conferred 
on court or judge by statute). 

Coroners § 12 (generally), § 49 (lia- 
bility). 

Counties §§ 102-106 (of 
board). 

Court Commissioners § 4, 


cross 


powers, 


county 


Holidays § 5 (performance of minis- 
terial acts on holiday). 

Judges § 80 (generale § 117 (lia- 
bility). 

Justices of the Peace § 3 (nature of 
office generally), § 34 (civil lia- 
bility for ministerial acts). 

Mandamus §§ 71-74. 

Municipal Corporations [28 Cyc 463 
(delegation of power to perform), 
1262 (liability of city in respect to 
performance of)]. 

Officers [29 Cyc 1432 generally), 
1442 (liability for malfeasance, 
misfeasance, or nonfeasance in per- 
formance of) ]. 

Prohibition [82 Cyc 601 (restraining 
performance of inferior judicial 
tribunals generally), 602 (restrain- 
ing performance of public boards 
and public officers) ]. 

Sheriffs and Constables [35 Cyc 1527 
(duties of sheriff as ministerial), 
1612 (liability in performance of)]. 

Sunday [387 Cye 583 (performance of 
ministerial acts on Sunday)-]. 

United States [39 Cyc 702 (duties of 
president of United States as min- 
isterial), 715 (liability of officer of 
United States in respect to per- 
formance of) ]. 

41. State v. Stutsman, 24 N. D. 68, 
139 NW 83, 88, AnnCasl914D 776. 

42. Sheely Vi. Feo. 164— Colo. Si365 
129 P 201, 203. 

43. Sheely v. Peo., supra. 

44. Sheely v. Peo., supra. 

45. Worcester D. [quot State v. 
Loechner, 65 Nebr. 814, 821, 91 NW 
874. 59 LRA 915]. 

46. Webster D. [quot Hamma v. 
Peo... 42, Colox "4017 94 IP32'6, V3 275) 5 
LRANS 621, 15 AnnCas 655]. 

[a] Synonymous with “adminis- 
trative.”—-See Administrative 1 C. J. 
p 1240 note 78 [a]. 

. Webster D. [quot Maynard v. 
County First Representative 
Dist., 84 Mich. 228, 247, 47 NW 756, 
11 LRA 332]. 

48. Sheely v. Peo., 54 Colo. 136, 
129 P 201, 203. 

49. Webster D. [quot State v: 
Loechner, 65 Nebr. 814, 821, 91 NW 
874, 59 LRA 915]. 

50. Webster New inthe Dian Lepuot 
Sheely v. Peo. 54 Colo. 136, 129 P 
201,203). 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


cial;>* pertaining to executive offices as distin- 
guished from judicial.®? 

[§ 2] B. Descriptions and Distinctions; Discre- 
tion—1l. In General. The act of every public officer 
is either ministerial or judicial. Generally speak- 
ing in considering whether a particular act of a 
court, or of an officer charged with judicial or 
quasi-judicial functions, is judicial or ministerial, 
the exercise of judgment and discretion is deemed 
the distinguishing test.°? But it is sometimes diffi- 
cult to determine whether an act is judicial or min- 
isterial.°* Ministerial acts may be divided into two 
classes :>> those which are ministerial solely, and 
involve no judgment or discretion;°® and those 
which are quasi-judicial.®* In the first class an act 
in the performance of a ministerial duty is impera- 
tive;°* it is done in obedience to some legal man- 
date ;59 it involves the exercise of no official discre- 
tion and of no judgment as to the propriety of the 
act.°° However, a ministerial act may be quasi- 
judicial.6t So ‘‘ministerial’? may refer to acts re- 
quiring the exercise of discretion.°? The perform- 
ance of a purely ministerial duty may involve some- 
thing more than doing a prescribed thing in a pre- 
scribed way.®? A duty is none the less ministerial 
because the person upon whom it rests is required 
to ascertain the existence of a state of facts as a 
preliminary step to the exercise of the right or 
duty.*4 So the fact that ministerial officers may 
and do exercise discretion and judgment in vary- 
ing degree in the discharge of their administrative 
duties does not make them the less ministerial.® 
There is a marked distinction between a ministerial 
§ 5. 
64. 
[quot Hamma v.|NE 963 
[a] 


51. Sheeley v. Peo., See 
Judicial § 8. 


52. Webster D. 


Supra. 
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Cushman v. Hussey, (Ind.) 117 
Act requiring construction of 


[40 C.J.] 1209 


act or function, when considered as an independent 
transaction, and the general nature of the ottice and 
the functions to be performed therein, which, when 
considered together, make the incumbent a minis- 
terial officer.°° Whether the person is or is not a 
ministerial officer depends, not on the character of 
the particular act which he may be called upon to 
perform, or whether he exercises judgment and 
discretion. with reference to such act,®* but whether 
the general nature and scope of the duties devolving 
upon him is of a ministerial character.®® 

[§ 3] 2. ‘‘Administrative’’ and ‘‘Executive’’ 
Compared. While the terms ‘‘executive’’ and 
‘ministerial’? have been frequently distinguished,’° 
aside from the connection of ‘‘ministerial’’ with the 
word ‘‘judicial,’’*! ‘‘ministerial’’ is often used as 
synonymous with ‘‘administrative’’’? and ‘‘execu- 
tive.’’"§ So there is nothing in the fact that an 
act is ministerial inconsistent with the fact that 
it is also executive.*4 As contradistinguished from 
judicial duties, all executive duties are ministerial.75 
The same classification that is made with respect 
to acts and duties must be made with respect to 
officers.7° It therefore follows that as contradis- 
tinguished from judicial officers’ all executive offi- 
cers are ministerial.7® 

[§ 4] C. Phrases’°—1. Ministerial Act. One 
which a person performs in a given state of facets, 
in a prescribed manner, in obedience to the mandate 
of legal authority without regard to or the exercise 
of his own judgment upon the propriety of the acts 
being done.®° 


The administration of government 
often requires, in a large degree, the 
exercise of discretion and judgment. 

It is only by giving to the word 


Peo., 42 Colo. 401, 94 P 326, 327, 15 
LRANS 621, 15 AnnCas 655]. 

53. See Judicial § 3. 

54, Weil v. Geier, 61 Wis. 414, 21 
NW. 246, 247. 

55.. State v.-Stutsman, 24 N. D. 
68, 139 NW 838, 88, AnnCas1914D 
776. 

56. State v. Stutsman, supra. 


“Miscretion” defined see 18 C. J. 
p 1134. 

57. State v. Stutsman, 24 N. D. 
68, 88, 1389 NW 838, 88, AnnCas1914D 


776 (“The powers which have been 
by statute conferred upon the Board 
of Railroad Commissioners of North 
Dakota are quasi judicial. They be- 
long to that twilight zone which lies 
between the ministerial or judicial, 
and the legislative, which it is so 
difficult to bound and define, but 
which it is nevertheless so necessary 
to recognize. Its recognition, in- 
deed, is necessary to all scientific, 
social, and legal development. Such 
acts and duties, are, it is true, often 
spoken of as being ‘ministerial,’ but 
this is only for the purpose of dis- 
tinguishing them from the actions 
and duties which belong solely to 
the courts, and which cannot be 
either delegated by or taken from 
them’’). 

peuast judicial” defined see Judicial 


Hamma v. Peo., 42 Colo. 401, 
Oat, Ld LRANS Se 15 Ann 


38. 
94 P 326, 
Cas 655. 

“Imperative” defined see 131 (OAC 0) 


254. 
Hamma v. Peo., 42 Colo. 401, 

94 P 326, 327, 15 LRANS 621, 15 
AnnCas 655. 

60.. Hamma v. Peo., supra. 

61. See supra text and note 57. 

62. Sheely v. Peo., 54 Colo. 136, 
129°P 201, 204. 

“Ministerial act” defined see infra 

4, 
“ 63. Scott v. Secretary of State, 202 
Mich. 629, 168 NW 709, 713. 

“Winisterial duty” defined see infra 


statute.—‘If the law direct him [an 
officer] to perform an act in regard 
to which no discretion is committed 
to him, and which, upon the facts 
existing, he is bound to perform, then 
that act is ministerial, although de- 
pending upon a_ statute which re- 
quires, in some degree, a construction 
of its language by the officer.” 

INOMOMES Na Wig RSMO OR RS Ai ei 
20 SCt 376, 44 L. ed. 443 [quot "Lane 
Vv. Hoglund, 244 VSS 41825 3.7 
SCt 558, 61 ‘Timed 1066]. 

“Discretionary duty” distinguished 
from ‘ministerial duty” see Discre- 
tionary 18 C. J. p 1138 note 86 [a]. 

“Judicial duty” distinguished from 
“ministerial duty” see Judicial § 3 
note 56 [d]. 

65. Seay Vv. Peo., 54 ‘Colo, 136, 129 
P 201, 203: 

“Tf ministerial officers can perform 
nothing but ministerial acts, then it 
is hard to conceive of such officer, for 
some of the acts of every ministerial 
officer must require the exercise or 
judgment and discretion, which is the 
very antithesis of a ministerial act. 

. The quasi-judicial acts are per- 
formed, not by judicial officers,—for 
their acts in the discharge of official 
duties are purely judicial, with possi- 
ble exceptions when they become 
ministerial,— but by ministerial and 
other officers not judicial, such acts 
being in a degree and to a certain 
extent of a judicial nature. The min- 
isterial officer may, therefore, very 
properly be invested with power and 
authority of a quasi-judicial charac- 
ter without at all affecting the gen- 
eral classification into which all civil 
officers are divided.” State v. Loe- 
chner, 65 Nebr. 814, 820, 8238, 91 NW 
874, 59 LRA 915. 

[a] Reason for rule.—‘‘For if it 
did there would be few administrative 
or ministerial officers. Most of them 
would be excluded and would have 
to be placed in a class that has not 
yet been defined by the authorities. 


the very narrowest meaning with 
which it is ever used—a meaning 
designated often in the authorities as 
purely ministerial—that an officer can 
be excluded from the ministerial 
class because he may exercise discre- 
tion in the performance of his duties, 
and it is very plain that the meaning 
intended in the statute is much more 
comprehensive than the narrow one 
sought to be put upon it by the plain- 
tiff in error.’’ Sheely v. Peo., 54 Colo. 
136) 142-129) 2 One 
3 “Rinisterial officer” defined see in- 
mans 085 

66. State v. Loechner, 65 Nebr. 
814, 818, 91 NW 874, 59 LRA 915. 

“Judicial function” and “ministerial 
function” distinguished see Judicial 
§ 3 note 56 [el]. 

67. State v. Loechner, 65 Nebr. 
814, 818, 91 NW 874, 59 LRA 915. 

68. State v. Loechner, supra. 

69. State v. Loechner, supra. 

70. See Bxecutive 23 C. J. p 982 
text and note 5. 

71. See Judicial § 3. 

72. See Administrative 1 C. J. p 
1240 note 78 [a]. 

73. Sheely v. Peo. 54 Colo. 136, 
129 P 201, 204. 

74. Peo. v. Salisbury, 134 Mich. 
537, 96 Nw 936, 940. 
Picciee sho 2 ue act” defined see infra 

75. State v. Governor, 25 N. J. L. 
331, 350 [quot Sheely v. Peo., 54 
Colo. 136, 129 P 201, 203]. 

“Ministerial duty” defined see infra 


5. 

76. Sheely v. Peo., 54 Colo. 136, 129 
P 201, 203. 

77. See Judicial § 21. 

78. Sheely v. Peo., 54 Colo. 136, 129 
P 201, 2038. 
A SS eraaies Officer” defined see in- 
ra § 6. 

79. Distinguished from “judicial 
act”? see Judicial § 3. 

80. Bouvier L. D. [quot Hamma y. 
Peo., 42 Colo. 401, 94 P 326, 328, 15 


1210 [40 C.J.] 


[§ 5] 2. Ministerial Duty.** 


acting under superior authority, 


LRANS 621, 15 AnnCas 65 (Ohee Nb 
Burton Mach. Co. v. Ruth, ave Mo. A. 
194, 186 SW 7387, 738]; Grider v. 
Tally, 77 Ala, 422, 425, b4 AmR 65; 
Ex p. Batesville, ete., R. Co., 39 Ark. 
82, 85; State v. Staub, 61 Conn. 5538, 
568, 23 A 924; American Casualty Ins., 
ete., Co. v. Fyler, 60 Conn. 448, 460, 
22 A 494, 25 AmSR 387; Pennington 
v. Streight, 54 Ind. 376, 377; Flournoy 
v. Jeffersonville, 17 Ind. 169, 174, 79 
AmD 468; Lemoine vy. Ducote, 45 La. 
Ann. 857, 860, 12 S 939 [cit Bouvier TL: 
D.]; State v. Le Clair, 86 Me. 522, 528, 
30 A 7; State v. Meier, 143 Mo. 439, 
447, 448, 45 SW 306; Matter of Harris, 
12 Misc. 223, 229, 33 NYS 1102; State 
v. Nash, 66 Oh. St. 612, 618, 64 NE 
558; Marcum v. Lincoln, etc., Coun- 
ties Ballot Comrs.,/42 W. Va. 268, 265, 
268 SH) 2815936) LRA 296.0 ° Toi like 
effect Ham v. Los Angeles County, 
46 Cal. A. 148, 189 P 462, 468; Blake 
v. Mason, 82 Conn. 324, 73 A 782, 783; 
Freund v. Freund, 218 Ill. 189, 75 
NE 925, 109 AmSR 2838; Galey v. 
Montgomery County, 174 Ind. 181, 91 
NE 593, AnnCasi1912C 1099; Remsen 
First Nat. Bank v. Hayes, 186 Iowa 
892, 171,NW 715, 718; State v. Hill, 
272 Mo. 206, 211, 198 SW 844; Bair 
v. Struck, 29 Mont. 45, 74 P69, 71, 63 
LRA 481; State v. Kelly, 27 N. M. 412, 
202) BP 524, 529,530, 21) ALR, 156; 
Metz v. Maddox, 121 App. Div. 147, 
105 NYS 702, 712 [quot Century D.]; 
State v. Stutsman, 24 N. D. 68, 139 
NW 83, 89, AnnCas1914D 776; 


Com- 
mercial Nat. Bank v. Robinson, 66 
Okl. 235, 168 P 810, 811, LRA1918C 


410; State v. Huston, 27 Okl. 606, 113 
P 190, 198, 34 LRANS 380; Smock v. 
Farmers’ Union State Bank, 22 Okl. 
825, 98 P 945, 949; Com. v. Bigelow, 23 
Pa. Dist. 693, 695; State v. Parker, 40 
S. D. 102, 166 NW 309; Stephens v. 
Jones; 24 S! D, 97,123 NW 705; 708; 


Garff v. Smith, 31 Utah 102, 86 P 772, 
773, 120 AmSR 924. 
{a] Other definitions.—(1) ‘One 


which an officer or tribunal performs 
in a given state of facts, in a pre- 
scribed manner, in obedience to the 
mandate of legal authority, without 
regard to or the exercise of his own 
judgment upon the propriety of the 
act done.” Ex p. Batesville, etc, R. 
Co., 39 Ark. 82, 85; American Casualty 
Ins., ete., Co. v. Fyler, 60 Conn. 448, 
22 A 494, 25 AmSR 337; Ellingham v. 
Dye, 178 Ind. 336, 99 NE 1, AnnCas 
1915C 2003 Gray v. State, 72 Ind. 567; 
Flournoy v. Jeffersonville, 17 Ind. 169, 
79 AmD 468; State v. Cook, 174 Mo. 
100, 73 SW 489; State v. Meier, 143 
Mo. 439, 45 SW 306; State v. De Baca 
County, 25 IN; MM. , 338, ) 182— P 865); 
Lutz v. Post, 14 Porto Rico 830, 842; 
marmers niié&.T.. Co.. v.. Hirnine,. 42 
S, D. 62; 172. NW 93h; Utah Credit 
Men’s Assoc. v. Bowman, 38 Utah 
326, Lido P 63, AnnCas1913B.334..(2) 
“One as to which nothing is left to 
discretion. It is a simple, definite 
duty arising under conditions ad- 
mitted or proved to exist and imposed 
by law.” Sullivan v. Shanklin, 63 
Cal. 247; State v. McGrath, 92 Mo. 
355, 5 SW 29; Peo. v. Rosendale, 5 
Mise. 378, 379, 25 NYS 769 [cit Mis- 
sissippi v. Johnson, 4 Wall. (U. S.) 
475, 18 LL. ed. 487]; Marcum vy. 
Lincoln County, ete., Ballot Comrs., 
AD IW Na, 260.) 2de (SH ae281, 86 
LRA 296. (3) “A precise act, 
accurately marked out, enjoined 
upon particular officers for a_ par- 


ticular purpose.” Bassett v. At- 
water 7 65 Conn. oo, ss00,5 o2 A 
937, 32 LRA 575. (4) “An act 


instructions of a 
or the sovereign, 


done under the 
superior officer, 


A ministerial duty 
has been variously defined** as a duty in which noth- 
ing is left to discretion ;** a duty performed by one 
or not with un- 
limited control;$+ a simple, definite duty, arising 
under conditions admitted or proved to exist, and 
imposed by law;*° an absolute and imperative ‘duty, 


MINISTERIAL 


guishable from 


and in obedience’ thereto.” State 
v. Hinkle, 130 Wash. 419, 227 P 
861, 864. 

[b] Whe entry of judgment by the 


clerk of the court is a ministerial act. 
Jaqua v. Harkins, 40 Ind. A. 639, 82 
NE 920, 922; Hodgdon v. Goodspeed, 
60 (Or. 41) See PrLe'7,, L68% 

[ec] Acts held to be ministerial.— 
(1) Goodwin v. State, 145 Ala. 536, 
40 § 122, 123; Muir v. ‘Bardstown, 120 
Ky. 739, 87 SW 1096, 1098. (2) Ad- 
ministration of an oath. Betts v. 
Dimon, 3 Conn. 107, 109; In re Gold- 
ing, 57 N. H. 146, 149, 24 AmR 66; 
Caffee v State, 11 Okl. Cr. 263, 145 P 
499, 500. (3) Filling vacancy in an 
office. State v. Nash, 66 Oh. St. 612, 
618, 64 NE 558. (4) Filing of a com- 
plaint and issuance of a summons 
thereon. Havens v. Stiles, 8 Ida. 250, 
252, 67 P 919, 101 AmMSR 195, 56 LRA 
736. (5) Issuance and revocation of 
licenses. State v. Doyle, 40 Wis. 175, 
188, 22 AmR 692. (6) Issuance of an 
execution. In re Rourke, 13 Nev. 253, 
255; Tompkins v. Sands, 8 Wend. (N. 
Y.) 462, 468, 24 AmD 46; Hidalgo v. 
Crossfield, 17 Philippine 466, 469. (7) 
Issuance of a precept for the collec- 
tion of assessments for the grading 
and graveling of streets. Flournoy v, 
Jeffersonville, 17 Ind: 169, 174, 79 
AmD 468. (8) Issuance of process. 
Blythe v. Tompkins, 2 AbbPr (N, Y.) 
468, 473. (9) Issuance or service of 
legal process. Whipple v. Hill, 36 
Nebr. 720, 726, 55 NW 227, 38 AmSR 
742, 20 LRA 313. (10) Issuing of 
summons. Smith v. Ihling, 47 Mich. 
614, 615, 11 NW 408. (11) Official 
action. Rainey v. Ridgway, 151 Ala. 
532, 48 S 8438, 844; State v. Jelks, 
138 Ala. 115,35 S 60, 62; Grider v. 
Tally, 77 Ala. 422, 425, 54 AmR 65; 
Multnomah County School Dist. No. 2 
vy. Lambert, 28 \Or, 209,' 224, 42 P 
221. (12) Passage of ordinance or 
resolution. Peo... Vv. New. York, 15 
Barb. (N. Y.) 438, 45; Seitzinger v. 
Tamaqua, 187 Pa. 539, 5438, 41 A 454. 
(13) Refusal of land commissioners 
to repay purchase money on failure 
of title to the land granted. Matter 
of Harris, 12 Misc. 223, 229, 33 NYS 
T2107. (14) Signing an ordinance. 
State v. Meier, 143 Mo. 4389, 447, 45 
SW. 306. (15) Taxation of costs. 
ee v. Rees, 11 Wyo. 459, 463, 72 P 
81. “Judicial duty’ 
see Judicial § 3 note 56 

“Discretionary duty” distinguished 
see RCTS ORAEY) 18 C. J. p 1138 note 


86 . 

“State v. Brooks, 14 Wyo. 393, 
84 P 488, 490, 6 LRANS 750, 7 Ann 
Cas 1108. 

83. Enterprise Sav. Assoc. v. 
Zumstein, 64 Fed. 837, 840; Sullivan 
Vv. Shanklin, 63 Cal. 347, 351; State 
v. Staub, 61 Conn. 553, 568, 23 A 
924; State v. McGrath, 92 Mo. 3855, 
357, 5 SW 29. [cit Mississippi v. 
Johnson, 4 Wall. (U. S.) 475, 498, 18 
E., ea. Was seistate: ave Rotwitt, 15 
Mont. 29, 37, 37 P 845; Peo. v. Rosen- 
dale, 5 Misc. 378, 380, 381, 25 NYS 
is State v. Lord, 28 Or. 498, 524, 
43 P 471, 31 LRA 473; State v. How- 
ard, 83 Vt. 6, 74 A 392, 395; State v. 
Cunningham, 81 Wis. 440, 502, 51 
NW 724, 15 LRA 561. To like effect 
Mississippi v. Johnson, 4 Wall. (U. 
Se STO 498) 182 sedi aa7 ai aurot 
Owasso Bd. of Education v. Short, 
89 Okl. 2, 213 P 857, 861]. 

[a] A duty is ministerial when 
the law exacting its discharge pre- 
Scribes and defines a time, mode, 
and occasion of its performance with 
such certainty that nothing remains 


distinguished 
[d]. 


dicial function.’’®? 


the discharge of which requires neither the exercise 
of official discretion nor judgment.*® There is a min- 
isterial duty when an individual has such an interest 
in its performance that neglect is wrongful.*’ 

[§ 6| 8. Ministerial Function. 


ce 


A term distin- 
governmental function’’** and ‘‘ ju- 
A purély ministerial function 


for judgment or discretion on the 
part of him required to perform such 


duty. Grider v. Tally, 77 Ala. 422, 
425, 54 AmR 65 
{[b] A ministerial duty arises 


when an individual has such a legal 
interest in its performance that neg- 
lect of performance of such duty be- 
comes a wrong to such individual. 
Morton v. Comptroller-Gen., 38 S. C. 
L. 4380, 473, 

{c] “A purely ministerial duty is 
one to which nothing is left to dis- 
cretion.” Peo. v. Jerome, 36 Misc. 
256, 257, 73 NYS 306. To like effect 
Biddetord v. Yates, 104 Me. 506, 72 
A) 335, 337,15, AnnCas 1091. 

{d] “Official duty is ministerial 
when it is absolute, certain and im- 
perative, involving merely the exe- 
cution of a set task, and when the 
law which imposes it, prescribes 
and defines the time, mode and oc- 
casion of its performance with such 
certainty that nothing remains for 
judgment or discretion. Official 
action is ministerial when it is the 
result of performing a certain and 
specific duty arising from fixed and 
designated facts.’”’ Peo. v. Bartels, 
138 Ill. 322, 328, 27 NE 1091 [quot 
Garff v. Smith, 31 Utah 102, 86 P 
772, 774, 20 AmSR 924, and cit Peo. 
v. May, 251 Ill. 54, 95 NE 999, 1000, 
AnnCas1912C 510]. 

[e] Not inherent in the office.— 
Where the duty does not belong in- 
herently to the office itself and is 
such that it may be relegated to 
some other officer to perform, it is 
ministerial.. McGannon y. State, 23 
OhwCir Cu Wes 7 Ok. 

{f] “Executive duty” distin- 
as, ee v. Governor, 25 

Ni dh Deed. Vad. 

84. Gledhill v. Governor, supra. 

85. Mississippi v. Johnson, 4 Wall. 
(U. S.) 475, 498, 18 L. ed. 437; State 
v. McGrath, 92 Mo. 355, 357, 5 SW 
29; State v. Rotwitt, 15 Mont. 29, 
37, 37 P 845; State v. Loechner, 65 
Nebr. 814, 821, 91 NW 874, 59 LRA 
915; Jackson v. State, 57 Nebr. 183, 
187, 77 NW 662, 42 LRA 792; Peo. 
v. Rosendale, 5 Misc. 378, 380, 381, 
25 NYS 769; State v. Huston, 27 Okl. 
606, 113 P 190, 198, 34 LRANS 380; 
State v. Lord, 28 Or. 498, 524, 43 
P 471, 31 LRA 473; State v. Howard, 
83 Vt. 6,74 Aasooy "395; State v. Cun- 
ningham, 81 Wis. 440, 502, 51 NW 
R24 pb EA 561. 

86. Henkel v. Millard, 97 Md. 24, 
30, 31, 54 A 657; Duval v. Swann,: 94 
Md. 608, 617, 51 A 617; Wailes v. 
Smith, 76 Md. 469, 477, 25 A 922. 

[a] Duties held to be ministerial. 
—(1) Johnston v. Chicago, 258 Ill. 
494, 101 NE 960, 968, 45 LRANS 1167, 
AnnCasi914B 3839; State v. Moss, 
187 Mo, A. 151, 172 SW “11800 11S8v 
State v. Stuckey, 78 Mo. A. 538. (2) 
Approval of official bond. Ex p. Can- 
dee, 48 Ala. 386, 399. (3) Ascertain- 
ing result of election. Bourgeois v. 


Bainchild;.. 8. Miss... 708, 740), 832cS 
495. (4) Assessment of land. State 
Ve. Herrald: 36, .W. JVa." 7210 72S. tie 


SE 974. (5) Canceling lana entry. 
Gaines v. Thompson, 7 Wall. (U. S.) 
347, 353, 19 L. ed. 62. (6) Granting 
liquor license, Harlan v. State, 136. 
Ala. 150, 154, 33 S 858. (7) issuenee 
of insurance certificate. Peo 

Pgsendale, 5 Misc. 378, 380, 25 NYS 


87. Morton v. Comptroller Gen., 4 


Sa Corea: 

8s. Atlanta v. Trussell, 21 Ga. 
A. 340, 94 SE 649, 651. ee Gov- 
ernment 28 C. J. p 753 text and@d 
note 6. 

89. See Judicial § 3 note 56 [e]. 


Yor iater cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


MINISTERIAL—VINOR ANTE TEMPUS, ETC. 


may be defined as one as to which nothing is left 
to diseretion.®° 

[§ 7] 4. Ministerial Land. Land of which for the 
time being a minister. is seized in the right of his 
parish.°! 

[§ 8] 5. Ministerial Office. An office which gives 
the officer no power to judge of the matter to be 
done, and requires him to obey the mandates of a 
superior ;°2 an office which is distingmished from 
an executive or judicial office.®* 

[§ 9] 6. Ministerial Officer.°* An officer whose 
‘duty it is to execute the mandates lawfully issued 
by his superiors.®® 

[§ 10] 7. Ministerial Power. A term distinguish- 
able from judicial power.®°® As applied to public 
officers, a ‘‘ministerial power’’ and an ‘‘executive 
power’’ are one and the same in meaning.®’ The 
term ‘‘ministerial power’’ does not characterize the 
admission or exclusion of attorneys.°® 

In real property law. Ministerial powers is a 
phrase used in English conveyancing to denote 
powers given for the good, not of the donee himself 
necessarily at all, but for the good of several per- 
sons, including or not including the donee also. 
They are so called because the donee of them is as 
a minister or servant in his exercise of them.%® 

[§ 11] 8. Ministerial Trusts. Those which de- 
mand no further exercise of reason or understanding 
than every intelligent agent must necessarily em- 
ploy; also called ‘‘instrumental trusts.’’ They are 


v. Schoonmaker, 
(4)) A. 


90. See cases infra this note. 
. [a] “A purely ministerial func- 
tion of a municipality is one as to 


130 Ne eames sel4oe 
eity councilman at 
Boonton v. Logan, (N. J.) 92 A 97, 98. 


(40 O.J.] 1211 


a species of special trusts, distinguished from dis- 
eretionary trusts, which necessarily require much 
exercise of the understanding. 

MINISTERIAL ACT.’ 

MINISTERIAL DUTY.’ 

MINISTERIAL FUNCTION.* 

MINISTERIAL LAND.® 

MINISTERIAL OFFICE.® 

MINISTERIAL OFFICER.’ 

MINISTERIAL POWER.® 

MINISTERIAL TRUSTS.° 

MINISTERIA RECIPIUNT VICARIUM, SED 
NON ITEM PLERAQUE JUDICARIA."”° 

MINISTERIO FISCAL. The Spanish depart- 
ment of justice. 

MINISTER OF RELIGION.’ 

MINISTER OF THE GOSPEL.* 

MINISTRATION. The act of ministering.1® 

MINISTRO. In Spanish law, minister.*® 

MINISTRY." Office; service; also, those mem- 
bers of the government who are in the cabinet."§ 

MINIUS EST ACTIONEM HABERE QUAM 
REM. 

MINOR. As a noun, describing a person under 
a certain age, the term ‘‘minor’’ has been defined 
elsewhere in this work.?° As an adjective, inferior 
in bulk, degree, importance, ete.; less; smaller.*+ 

MINOR ANTE TEMPUS AGERE NON POTEST 
IN CASU PROPRIETATIS NEC ETIAM CON- 
VENIRE; DIFFERETUR USQUE ZTATEM; SED 


of a judge, as a rule, does not admit 
of a substitute, as do purely minis- 
terial offices.”” Morgan Leg. Max. 


large. 


which nothing is left to discretion.” |(5) The city clerk. Los Angeles v. ll. Escriche Diccionario. 
Lotspeich v. Morristown, 141 Tenn.|Lelande, 157 Cal. 30,.106 P 218, 219. 12. See Religious Societies [34 
11:3 ,126,,207 SW. 719. (6) A city policeman. Drifoos v.|Cye 1142]. 

91. Austin v. Thomas, 14 Mass.|Jonesboro, 107 Ark. 99, 154 SW 196, 13. See Religious Societies [34 
333, 387. See Religious Societies [84]197. (7) The clerk of a court. U. S.|Cye 1142]. 
Cye 1144]. v. Bell, 127 Fed. 1002, 1003. (8) A 14. See Minister ante p 1208. 

92. Fitzpatrick v. U. \)S.,.%,Ct. Cl. constable. Com. y. O’Cull, ile Jed la 15. Webster D. [quot Sheely v. 
(U, S.) 290, 293; Waldoe v. Wallace, | Marsh. (Ky.) 149, 150, 23 AmD 3893.|Peo., 54 Colo. 136, 129 P 201, 203]. 


12 -Ind: 569, 572 {cit Bouvier L. D.; 
Jacob L. D. ]; State v. Womack, 4 
19, 27, 29 P 939 -[cit Bouvier 


Wash. 
ay Heys 
[a] “Political office” distinguished. 


—Twenty Per Cent Cases, 13 Wall. 
(U. S:) 568, 575, 20 L. ed. 705, 706, 707 
Caitive fap Otel. 290 e293): Waldo v. 
Wallace, 12 Ind. 569, B72, 

93. State v. Loechner, 65 Nebr. 
814, 821, 91 NW 874," 59 LRA 915. 
See also Executive 23 C. J. p 982 note 
14-[a];. Judicial § 20. 

94, Distinguished from “judicial 
officer”? see Judicial § 29 note 25 [b]. 

Executive officers as ministerial 
officers see Executive 23 C. J. p 982 

note 14 [al]. 

“Any judicial or ministerial offi- 
cer” see Any 3 C. J. p 239 § 6 text 
and note 59. 

95. Mechem Public Officers § 21 
{quot State v. Loechner, 65 Nebr. 814, 
821, 91 NW 874, 59 LRA 915]. 

[a] The test of whether a person 
is or is not a ministerial officer de- 
pends, not on the character of the 
particular acts which he may be 
ealled upon to perform, or whether 
he exercises judgment or discretion 
with reference to such acts, but 
whether the general nature and scope 
of the duty devolving upon him is of 
a. ministerial character, as distin- 
guished from other classes of officers, 
such as executive, judicial, ete. State 


v. Loechner, 65 Nebr. 814, 818, 91 
NW 874, 59 LRA 915. : 
[b] Distinguished from ‘“execu- 


tive officer.”—-State v. Loechner, 5 
et 814, 818, 91 NW 874, 59 LRA 

[ec] Held to be ministerial officers. 
—(1) Wells v. Com., 200 Ky. 241, 254 
SW 743, 744. (2) The assessor of 
taxes. Cleveland, etc., R. Co. v. Peo., 
212 Til. 638,72 NE 726,.726. (3) An 
auditor of canal department. Peo. 


(9) The county clerk. Cleveland, ete., 
R. Co. v. Peo., 212 Ill. 638, 72 NE 725, 
726. (10) A county solicitor. Diggs 
v. State, 49 Ala. 311, 320. (11) A jus- 
tice of the peace occupying the posi- 
tion of inspector of election. Peo. v. 
Bush, 22 App. Div. 363, 48 NYS 13, 14. 
(12) A member of board of education. 
State v. Loechner, 65 Nebr. 814, 820, 
91 NW 874, 59 LRA 915. (138) 

sheriff. Merrill v. Gorham, 6 Cal. 41, 
42; State v. Loechner, 65 Nebr. 814, 
821, 91 NW 874, 59 LRA 915; Camp- 
bell v. Parker, 59 N. J. Hq. 342, 346, 
45 A 116; Thomasson v. Kennedy, 24 
S. C. Eq. 440, 446; Walker v. Com., 
nee Qratt. (.1(69.. Va.)) 13,55°98—.AmD 


[fd] <Attorney.—A statute making 
it unlawful for any judicial or ‘‘minis- 
terial officer” of any of the courts of 
the state to go bail for any prisoner, 
ete., refers exclusively to such offi- 
cers as judges, clerks, sheriffs, and 
their deputies, etc., as directly con- 
stitute the machinery of the court, 
and does not prohibit an attorney 
from becoming a surety on his cli- 
ent’s bail bond, although an attorney 
is an officer of the courts generally. 
State v. Babin, 124 La. 1005, 50 S 
825, 826, 18 AnnCas 837. 

See Judicial § 3 note 56 [f]. 

97. Lyons v. Becker, 272 Ill. 333, 
336, 111 NE 980. 

98. Ex p. Garland, 4 pyeu: CUsS*) 
333, 378, 18 L. ed. 366. 

99. Black L. D. 


1. Bouvier L. D. 

2. See Ministerial § 4. 

3. See Ministerial § 5. 

4. See Ministerial § 6. 

5. See Ministerial § 7. 

6 See Ministerial § 8, 

7. See Ministerial § 9, 

8. See Ministerial § 10. 

9. See Ministerial § 11. 

10. A maxim meaning “The office 


16. Escriche Diccionario. See 
Minister ante p 1208. 

[a] MW@inistro de tribunal.—A judge 
of an important court. Escriche Dic- 
cionario. 

[b] Ministro de capa y espada.— 
A consulting member of a tribunal 
without a vote therein. Escriche 
Diccionario, 

{[c] Ministro de la 
member of the Spanish cabinet. 
criche Diccionario; Suplemento. 

[ad] Ministro publico (diploma- 
ticc).— A representative or envoy to 
a foreign nation. Escriche Diccion- 
ario. See Ambassadors and Consuls 
2 Crd Dale oie 

17. See Minister ante p 1208; and 
cross references there listed. 

18. Black L. D. See St. George’s 
Church v. Morgan, 88 Misc. 702, 705, 
152 NYS 497 

19. A maxim meaning “It is only 
less to have an action therefor than 
to have the property itself.” Morgan 
Leg. Max. 

20. See Infants § 2. 

21. Webster New Int. D. 


corona.—A 
Es- 


[a] “Minor league” of baseball.— 
Belly v. Herrmann, 155 Fed. 887, 
[b] “Minor offense [or offenses].” 
—(1) “We cannot ignore or expunge 


the words ‘minor offenses’ as tauto- 
logical or meaningless. We think the 
words were used advisedly to desig- 
nate those minor crimes which, in 
the discretion of the court, may be 
punishable by imprisonment in the 
parish jail or in the penitentiary, or, 
in other words, as misdemeanors or 
as felonies.” State v. Eubanks, 114 
La. 428, 430, 38 S 407. (2) An 
offense punishable by imprisonment 


‘in the parish prison or by hard labor 


in the penitentiary is a “minor 
offense,” and not a felony. State v. 
Wall, 126 La. 400, 52 S 556, 559. 


1212. [40 C.J.] MINOR ANTE TEMPUS, 
NON CADIT BREVE.”? 

MINOR CHILDREN.** 

MINOR HEIR.** 

MINORITY.2> The smaller number of votes of 
a deliberative assembly; opposed to majority.”° 

MINOR JURARE NON POTEST.’’ 

MINOR LEAGUE.?® 

MINOR MINOREM CUSTODIRE NON DEBET, 
ALIOS ENIM PRA:SUMITUR MALE REGERE 
QUI SEIPSUM REGERE NESCIT.’® 

MINOR NON TENETUR PACITARE SUPER 
HAEREDITATE.*° 

MINOR NON TENETUR RESPONDERE DU- 
RANTE MINORI ATATE, NISI IN CAUSA 
DOTIS, PROPTER FAVOREM.’** 

MINOR OFFENSE.* 

MINOR, QUI INFRA AATATEM 12 ANNORUM 
FUERIT, UTLAGARI NON POTEST NEC EX- 
TRA LEGEM PONI, QUIA ANTE TALEM ATA- 
TEM, NON EST SUB LEGE ALIQUA, NEC IN 
DECENNA.** 

MINOR SEPTEMDECIM ANNIS NON ADMIT- 
TITUR FORE EXECUTOREM.** 

MINOR TENETUR IN QUANTUM LOCUPLE- 
TIOR FACTUS.* 

MINSTRELSY.*° 

MINT.*? The place designated by law where bul- 


ETC.—MIRROR DES JUSTICES 


MINTAGE.*® The charge or commission taken 
by the mint as a consideration for coining into 
money the bullion which is brought to it for that 
purpose; also, that which is. coined or stamped as 
money; the product of the mint.*° 

MINUCIA. In old Spanish law, a form of tithes 
paid in garden produets, honey, ete.*! 

MINUS.*” In the civil law, less; less than. Also, 
in some connections ‘‘not at all.’’4% 

MINUS SOLVIT, QUI TARDIUS SOLVIT.** 

MINUS SOLVIT, QUI TARDIUS SOLVIT; NAM 
ET TEMPORE MINUS SOLVITUR.*® 

MINUTA. In Spanish law, an extract or abstract 
of a document.*® . 

MINUTARIO. In Spanish law, a minute book.*? 

MINUTE.*® As a noun. A small portion.*® As 
time, the sixtieth part of an hour or degree;°° 
loosely, a short space of time.®t In practice, a 
memorandum: of what takes place in court, made 
by authority of the court.®? Specifically, in the 
plural, the official records made of the transactions 
or proceedings at a meeting of an organized body, 
as the stockholders or directors of a corporation.°* 

As a verb. To set down a short sketch or note 
of; to jot down; to make a brief summary of.** 

MINUTE BOOK.® A book in which written min- 
utes, or records, are entered.°® 


lion is coined into money under authority of the gov- MINUTES.** 

ernment.®® MIRROR DES JUSTICES. A legal treatise once 
22. A maxim meaning “A minor 38. Black L. D. vier LL. D. [quot -Peo. v. Bligier; 

before majority cannot act in a case 39. See Mint ante this page;|supra]. : 7 

of property, nor even agree; it should| United States [39 Cye 749]. [b] “Acta,” in Spanish law, com- 

be deferred until majority; but the 40. Black L. D. pared.—‘‘In the English edition, 

writ does not fail.” Black L, D. [cit 41. Escriche Diccionario. which must prevail, the word ‘min- 


2 Inst=p. 291]. 

23. See Infants § 2 note 18 [4d]. 

24. See Heir or Heirs § 15 note 
46 [c]; Infants § 2 note 18 [e]. 

25. As a state or condition of in- 
fancy see Infants § 2. 

26. Black I D. 


[a] “Minority member.”’—In _ re 
ae, 71 Hun 236, 245, 24 NYS 
1039. 

{[b] “Minority party.” — Richard- 
son v. Young, 122 Tenn. 471, 489, 125 
SW 664. i 

27. A maxim meaning ‘“‘A minor 
cannot make oath.” Black L. D. 


28. (See Minor ante p 1211 text 
and note 21 [al]. 

2 A maxim meaning “A minor 
ought not to be guardian to a minor, 
for he who knows not how to govern 
himself, is presumed to be unfit to 
govern others.” Burrill L. _D. [cit 
Coke Litt. p 88b]. 

30. A maxim meaning ‘The minor 
is not bound to defend himself on 


account of his inheritance.” Morgan 
Leg. Max. 
31. A maxim meaning ‘A minor 


is not bound to reply during his 
minority, except as a matter of favor 
in a cause of dower.” Black L. D. 
[a]. Applied in: Harbent v. Byn- 
aoe 3 Bulstr. 134, 148, 81 Reprint 


32. See Minor ante p 1211 text 
and note 21 [bl]. 

33. A maxim meaning “A minor 
who is under twelve years of age 
cannot be outlawed, nor placed with- 
out the laws, because before such 
age he is not under any laws, nor 
in a decennary.’ Bouvier L. D. [cit 
Coke Litt. p 128]. 

34 A maxim meaning “A person 
under seventeen years ‘is not admit- 
ted to be an executor.” Black L. D. 

5. A maxim meaning “A minor 
is bound to the extent which he has 
been enriched or benefited.” Morgan 
Leg. Max. 


36. See Theaters and Shows [38 
Cye 255). 
37. See Mintage post this page; 


United States [39 Cyc 749]. 


the clerk’s minutes to 


42, See Less 36 C. J. p 990. 

43. Black L. D. See Funk y. Vo- 
neida,nltitSere)) eRe (Pay? L095 113, 
14 AmD 617. 

44, A maxim meaning ‘He does 
not pay who pays too late.” Black 
Paes felt Wisweo0l8 16h te ly. 

45. A maxim meaning “He pays 
little who pays late, for from the 
delay he is judged not to pay.” Pe- 
loubet Leg. Max. [cit Dig. 50, 16, 
ite SEs 

46. Escriche Diccionario. See also 
Abstract 1 C. J. p 164; Extracto 25 
Ce Jepe2od: 

47. Escriche Diccionario. 
ute Book post this page. 


See Min- 


48. See Minute Book post this 
page. 
49. Webster D. [quot Hinshaw v. 


State, 147 Ind. 334, 377, 47 NE 157]. 

50. Black L. D. See generally 
Time [38 Cyc 306]. 

51. McGlynn vy. Nassau Electric 
RCo, W28 GADD, Dive S66," 86 Ls 
NYS 119 [cit Century D.] (‘I think 
that the fact that the witness testi- 
fied that she waited ‘a couple of 
minutes’ was not necessarily to be 
taken as a statement that she de- 
sisted for 120 seconds in the act of 
seeking a seat. We all know well 
that it is common parlance to de- 
scribe the briefest space of time—a 
second or a few seconds—by some 
such expression as ‘a minute’ or ‘a 
few minutes’’’). 

52. Bouvier L. D. [quot Gregory 
v. Frothingham, 1 Nev. 2538, 260; Peo, 
vw. Dligier, 9" Porto” Rico 357, seo. 
Moore v. State, 3 Heisk. (Tenn.) 493, 
509]. See Breysacher v. State, 123 
Ark. 101, 184 SW 4383, 434; Hinshaw 
Pals on 147 Ind. 334, 377, 47 NB 
ol. 

[a] “Record” compared.—(1) ‘The 
term ‘minutes’ is not synonymous 
with! ‘record.’ "Peo, vi, ligier,. 9 
Porto Rico 357, 360. (2) “Minutes 
are not considered as any part of 
the record. It is not the office of 
indicate the 
legal questions raised upon a trial 
and determined by the court.” Bou- 


utes’ is used instead of acta, and this 
word ‘minutes’ is not equivalent to 
the signification formerly accepted as 
the meaning of the word acta which 
was the document containing a state- 
ment of everything important that 
had occurred during the oral trial, 
and which was signed by the court, 
the parties and the secretary. No, 
‘minutes’ means a brief Summary or 
memorandum or a_e succinct state- 
ment of the acts which occurred in 
the court, without any relation what- 
ever to the evidence, which is never 
embodied in the minutes of the 
court.” Peo. v. Torres, 9 Porto Rico 
396, 400. 

[ec] “Minutes of the court.”— 
Moore v. Butte Electric R. Co., 47 
Mont, 214, 215, 131 P 635. See Talla- 
dega vy. Jackson-Tinney Lumber Co., 
209 Ala. 106, 95 S 455; Chambers v. 
Barnhamyi39 Cals A wt, 179) Pe azo. 
425; Dilzell Engineering, etc., Co. v. 
Lehmann, 120 La. 273, 45 S 138, 139; 
Peo. v. Santiago, 16 Porto Rico 446, 
451; Peo. v. Dones, 9 Porto Rico 423, 
434. See also Courts § 383 et seq. 

[d] “Minutes of the trial.”’—State 
v. Larkin, 11 Nev. 314, 321. 

Le] Minute of adjudication.—Ex 
p. Flannigan, 34 N. B. 326, 2 CanCr 
Cas 513, 515. 

{f] Minute of conviction.—Rex v. 
Dugas, 43 N. B. 58, 27 DomLR 683, 
685, 25 CanCrCas 173. 

{[g] Minute or memorandum. 
Rex vy, Tansley, (Alta.) 38 DomLR 
339, 341, 28 CanCrCas 280, [1917] 2 
WestWkly 1025. 

53. Webster New Int. D. See Cor- 
porations § 1435 (minutes of meeting 
of stockholders), § 1857 (minutes of 
directors’ meetings); Counties §§ 118— 
121 (meetings of county board). 

54. Webster D. [quot Hinshaw v, 
State, 147 Ind. 334, 377, 47 NE 157]. 
55. See Minute ante this page. 

56. Webster New Int. |] 
Canadian Long Distance Tel. Co, v. 
yaa (Tex. Civ. A.) 159 SW 897, 

“Book” defined see 9 C. J. p 136. 

57. See Minute ante this page. 


See 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


- a a 
. 


supposed to have been written during the reign of 


Edward II.°§ 


MIS. A syllable which added to another word 


signifies some fault or defect.°® 


MISADVENTURE. An accident by which injury 


results to another.®° 
MISAPPLICATION.* 
ful, or corrupt use or application 


erty, etc.;°? wrong application ;°* a term which does 


not of itself import willfulness.* 


Phrases: ‘‘Misapplication of funds, 


Improper, illegal, wrong- 


MIRROR DES JUSTICES—MISBEHAVIOR 


cation.’’® 


MISAPPLY.”° 
wrong purpose.” 


MISAPPROPRIATE.” 


(40 OC. 3.) “W218 


collect premiums,’’6’ ‘willful [or wilful] misappli- 


To apply wrongly; to use for a 


To appropriate wrongly 


or wrongfully;** to turn or put to a wrong Mie 


ose."4 
of funds, prop- 


appropriation ;** 


2765 ¢“misap- 


MISAPPROPRIATION.® 


priating or turning to a wrong purpose;7® wrong 


The act of misappro- 


a term which does not necessarily 


mean peculation, although it may mean that."® 


plication of public money,’’® ‘‘misapplication of MISBEHAVIOR.”® Tl conduct; improper or un- 

the moneys of the bank,’’®? ‘‘misapplication to 
58. Bouvier L. D. (‘Andrew Horne|655, 666, 668, 2 SCt 512, 27 L. ed.|fairly be said to contemplate some- 

is its reputed author. But it has/520; U. S. v. Lee, 12 Fed. 816, 818. thine more than mere mistake of 


been thought that the germ of it was 
written before the Conquest and that 


Horne only made additions to it; 
Marv. Leg. Bibl. 396. But F. W. 
Maitland holds to the contrary; and 


also that the evidence that Horne 
wrote it is not conclusive. It ‘was 
first published in 1642, and in 1646 
it was translated into English by 
William Hughes. It was first cited 
in court in 1550. Coke said (9 Rep. 
Pref.): ‘In this book in effect ap- 
peareth the whole frame of the com- 
mon law.’ It was published by the 
Selden Society with an introduction 
by Prof. Maitland. Through Coke’s 
use of it, it was long regarded as an 
important source of English legal 
history; but it is known now that it 
is no authority for the law of the 
18th or any other century; 2 Holsw. 


Hist. BE. L. 284. ‘Palgrave (2. Enel. 
Commonw. -exiii) regarded ity as 
apocryphal. . Maitland’s opinion of 


the work may be gathered in a few 
words from his introduction to the 
reprint of it in 1893, by the Selden 
Society: ‘Is he [its author] lawyer, 
antiquary, preacher, agitator, pedant, 
faddist, lunatic, romancer, liar? <A 
little of all, perhaps, but the ro- 
mancer seems to predominate’ sip JP 
59. Cowell Int. [quot Lovett v. 


Pell, 22 Wend. (N. Y.) 369, 375]. 
60. Williamson vy. State, 2 Oh. Cir. 
Ct. 292, 1 Oh. Cir. Dec. 492. See also 


Accident 1 C. J. pp 390, 395; and cross 
references there listed. 

[a] “Misfortune” analogous. 
Gaunce v. State, (Okl. Cr.) 211 P 517, 
518. See Misfortune post p 1223. 

{b] When applied to homicide 
(1) it denotes the act of a man who, 
in the performance of a lawful act 
without any intention to do harm, 
and after using proper precaution to 
prevent danger, unfortunately kills 
another person. Williamson y. State, 
DMOneCirrs Cts 202, 5 ba Onn Cir sn Dec, 
492. (2) “Misadventure always hap- 
pens in consequence of a lawful act; 
involuntary manslaughter, in conse- 
quence of an unlawful act.” 4 Black- 
stone Comm, p 192 [quot Johnson v. 
State, 94 Ala. 35, 40, 10 S 667]. (3) 
See also Homicide § 268. 

61. See Misapply post this page; 
Misappropriate post this page; Mis- 
appropriation post this page. 

“Embezzlement” distinguished see 
Embezzlement § 1 note 1 [g]. 

Carn Biacks i. 1D: 

63, (ikkansas! Elour- Mills. Co... v: 
American Surety Co., 98 Kan. 618, 
619, 158 P 1118 (‘The word ‘misap- 
plication’ speaks for itself and in- 
cludes applications merely amiss and 
not vicious because of moral turpi- 
tude’’). 

64. Carpenter v. Mason, 12 A. & BH. 
629, 40 ECL 314, 113 Reprint 953. 


65. Flickinger v. S., 150 Fed. 
1, a 79 CCA 515. 
Ex p. McKay, (Tex. Cr.) 199 
SWw 7637, 641, 
r 67. Matters v. U. S., 261 Fed. 826, 
30. 
68. American Surety Co. vy. John- 


ston, ie Civ. A.) 194 SW 958. 

69. S. v. Heinze! 218 U. S. 5382, 
541, 31 “ace 98, 54 L. ed, 1139, 21 Ann 
Cas 884; U. Ss. v. Britton, 1070 Si 


70. See Misapplication ante this 
page; Misappropriate post this page; 
Misappropriation post this page. 

Distinguished from “embezzle”’ see 
Embezzlement § 1 note 1 [d]. 

71. Webster New Int. D. See Lear 
Vege etioat Lt le MOC MISS. oD ieee dl (OCA: 
527; U.S. v. Fish, 24 Fed. 585, 591; 
Ferguson Vv. State, 80) Lex. Cr; 383, 
189 ‘SW 271, 273. 


72. See Misappropriation post this 
page; and cross references. there 
listed. ‘ 

73. Haggerty v.-Badkin, 72 N, J. 


Eq. 473, 66 A 420, 424. 

[a] “Misappropriated,”’ as used in 
a constitutional provision, making 
the directors of corporations jointly 
and severally liable for moneys em- 
bezzled or misappropriated by an offi- 
cer of such corporation, being used 
in connection with the word “em- 
bezzle,” does not mean merely 
applying money in a manner un- 
authorized by law, but rather the 
misapplication of funds intrusted to 
an officer for particular purposes by 
devoting them to some unauthorized 
purposes. Winchester v. Howard, 
136 Cal. 432, 450, 64 P 692, 69 P 77, 
89 AmSR 153. See Frey Vv. Torrey, 
70 App. Div. 166, 75 NYS 40. 

[b] “ ‘Misappropriated,’ as applied 
to a banker or officer of a bank, 
means the fraudulent act in dealing 
with the moneys or securities in- 
trusted to such banker or officer of 
a bank.” Fairbanks First Nat. Bank 
v. Noyes, 5 Alaska 559, 564. 

74, Haggerty Vv. Badkin, EAA TING od le 
Eq. 4738, 66 A 420, 424. 

75. See Embezzlement CRY tale HS 
19; Misapplication -ante this page; 
Misapply ante this page; Misappro- 
priate ante this pvage. 

“Misappropriation of funds” 
Funds § 4 text and note 89. 

76. Haggerty. v.. Badkin, 72 N.. J. 
Eq. 4738, 66 A 420, 424 [cit Encyclo- 
pedic D.]. See Johnson v. Turner, 
159 Ala. 356,047 S570, 571. 

[a] Including acts not criminal.— 
A surety bond, indemnifying against 
employees’ “wrongful conversion” or 
“misappropriation,” includes acts 
which are not criminal. Bell vy. Clin- 
ton Oil Mill, (S. C.) 124 SE 7, 11. 

{b] In bankruptcy law.—Where a 
trustee for creditors, who was ap- 
pointed receiver for the debtor, loaned 
the funds in his possession to a firm 
of which he was a member and con- 
cealed the facts from the court as 
long as possible, he was guilty of 
a “misappropriation” of the funds 
within Bankruptcy Act (1898) § 17, 
providing that a discharge shall re- 
lease a bankrupt from his provable 
debts, except such as were created 
by fraud, embezzlement, misappropri- 
ation, or defalcation while acting as 
an officer or in a fiduciary capacity, 
although he may have expected that 
the loan would be repaid. Field vy. 
Howry, 132 Mich. 687, 94 NW 2138, 214. 

77. Webster D. [quot Haggerty v. 
Badkin, 72 N. J. Eq. 473, 66 A 420, 
424]; Ferguson vy. State, (Tex. Cr.) 
189 SW 271, 274. 

[a] Implying something more than 
mistake of judgment.—‘‘The word, 
‘misappropriation’... we think, may 


see 


judgment in the allowance of a bill, 

or the paying out of money upon an 

honest mistake of judgment. It im- 

plies tortious or fraudulent conduct 

on the part of the misappropriator.” 

Morris v. Adams County, 25 Colo. A. 

416, 419, 139 P 582 
[bq “Misappropriation .» - in any 

fiduciary capacity.’—South Atlantic 

Guano Co. v. Childs, 211 Ala. 637, 

101 S 445, 446. 

78. Hanna v. De Blaquiere, 11 U. 

CIO BaisLOpmen ss 
[a] Misappropriation of nego- 

tiable paper implies a fraudulent per- 

version of the original object or 
design. Jackson v. Jersey City First 

Nat. Bank, 42 N. J. L. 177, 179. 

79. As synonym of “misconduct” 

see Misconduct post p 1220. 
Misbehavior or misconduct: 

Acknowledgments § 271 (as ground 
for impeachment of acknowledg- 
ment). 

Arbitration and Award §§ 475-480 
(of party as ground for impeach- 
ment of award), §§ 481-486 (of 
arbitrator as ground for impeach- 
ment of award). 

Army and Navy § 47 (of cadet as 
ground for discharge), § 63 (of 
army or navy officer as ground for 
discharge). 

Assignments for Benefit of Creditors 
§ 304 (of assignee as ground for 
removal). 

Attorney and Client § 21 (as affect- 
ing right of admission to bar), 
SOE 60 (as ground for suspen 
sion or disbarment). 

Banks and Banking § 470 (as ground 
for forfeiture of bank charter). 
Brokers §§ 38-42 (generally), §§ 67— 
70 (as affecting right to compen- 

sation). 

Building and Loan Associations § 19 
(liability of officer for). 

Clerks of Courts § 27 (as grounds 
for removal), § 60 (as ground of 
forfeiture of fees) §§ 86-136 (civil 
liability for), § 130 (criminal lia- 
bility for). 

Clubs § 19 (of member as ground of 


suspension or expulsion). 
Colleges and. Universities § 9 (of 
student as ground for withholding 


degree or diploma), § 81 (of stu- 
dent as ground of dismissal). 
Contempt §§ 8-51 (as ground for). 
Coroners § 48 (as ground for re- 
moval), § 49 (civil liability for), 
§ 50 (criminal responsibility for). 
Corporations § 1837 (of corporate offi- 
cers aS ground of removal). 
Counties § 99 (of member of county 
board or commission as ground 
for removal), § 132 (civil liability 
of members of county boards for), 
§ 186 (criminal responsibility of 
members of county boards for), 
§ 159 (as ground for removal of 


county officers and agents gener- 
erally), § 192 (civil liability of 
county officers for), § 196 (as 


ground of liability on official bond), 
§ 274 (as ground of liability of 
county for act of county officers 
and agents). 

Criminal Law § 405 (discharge of 
jury for misconduct of juror as 
former jeopardy), § 406 (discharge 
of jury for misconduct of officer 
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lawful behayior.®°® 
Phrases: ‘‘Gross 


in charge as former jeopardy), 
§ 2641 (of counsel for prosecution 
as ground for new trial), §§ 3669, 
3700 (of juror or others affecting 
them as ground for new trial), 
§§ 3638, 3639 (of counsel as harm- 
less error), § 38640 (of witnesses, 
bystanders, or officers of court as 
harmless error), §§ 8715-3718 (of 
juror as harmless error). 

Curtesy § 54 (misconduct of husband 
as ground of forfeiture). 

Customs Duties § 74 (as ground of 
liability on collector’s bond). 

District and Prosecuting Attorneys 
§ 24 (as ground for removal), § 46 
(civil liability for), § 47 (criminal 
responsibility for). 

District of Columbia § 26 (of officer 
as ground for removal). 

Divorce §§ 129, 130 (as ground for 
divorce). 

Blections § 71 (of election officer as 
ground for removal). 

Exchanges § 18 (as ground for dis- 
ciplining or suspending member of 
exchange). 

Executions §§ 664-667 (as ground for 
opening or vacating execution 
sale). 

Executors and Administrators § 297 
(as ground for removal). 

Guardian and Ward § 141 (of guard- 
jan as ground for removal), § 343 
(as ground for vacating sale). 

Health § 90 (as ground of civil lia- 
bility of individual health officers), 
§ 91 (as ground of liability of in- 
corporated board of health). 

Husband and Wife § 227% (of either 
spouse affecting marriage settle- 
ment), § 871 (of wife as bar or 
termination of right to separate 
maintenance). 

Insolvency § 88 (of assignee or trus- 
tee as ground for discharge). 

Internal Revenue § 244 (as ground 
of civil liability of officer), § 246 
(as ground of civil liability of gov- 
ernment), § 247 (criminal liability 
of officer). 

Judges § 49 (as ground for removal) 
§ 68 (as ground of forfeiture of 
compensation), §§ 115-120 (as 
ground of civil liability), § 127 (as 
ground of criminal liability). 

Judgments § 496 (of narty as ground 
for opening or vacating judgment), 
§ 5382 (of attorney as ground for 
setting aside judgment), § 732 (of 
attorney as ground for relief in 
equity from judgment), § 738 (of 
party as ground for equitable re- 
lief from judgment), § 867 (of 
party as ground for collateral at- 
tack on judgment). 

Judicial Sales § 163 (of officer as 
ground for vacating sale). 

Justices of the Peace § 20 (as ground 
for removal). 


misbehavior, 
misbehavior,’’®? ‘‘misbehavior in office,’’S* 
behavior of an officer of the court,’’*+ ‘‘mitsbe- 
havior ... of jury,’’®> misbehavior 
presence of the court as to obstruct the administra- 


MISBEHAVIOR—MISCARRIAGE 


tion of justice,’’®* ‘‘or other misbehavior.’’8? 


7781 ¢ manifest 


“6 mis- 


‘so near the 


Master and Servant §§ 85-87 (as 
ground for discharge of servant), 
§ 208 (of servant as affecting right 
to wages). 

Municipal Corporations [28 Cyc 4387 
(of municipal officer as ground for 
removal) ]. 

New Trial [29 Cyc 773 (of parties), 
774 (of counsel), 796 (of juror)]. 
Notaries [29 Cyc 1105 (as ground for 

liability on bond)]. 

Officers [29 Cyc 1449 (criminal re- 
Sponsibility of officers generally 
for official misconduct), 1455 (lia- 
bility of official bond) ]. 

Parent and Child [29 Cye 1676 (of 
parent toward child) ]. 

Partnership [80 Cye 4538 (of part- 
ner) ]. 

Paupers [30 Cyc 1069 (of poor law 
officer as ground for removal), 1076 
(of poor law officer as ground for 
eivil liability), 1077 (of poor law 
officer as ground for criminal re- 
sponsibility) ]. 

Post-office [31 Cyc 979 (as ground 
of liability of postmaster) ]. 

Prisons [32 Cye 324 (prison officer) ]. 

Receivers [84 Cyc 57 (of party in 
possession of property as ground 
for appointment of receiver), 175 
(as ground for removal) ]. 

References [84 Cye 809 (as ground 
for removal of referee) ]. 

Registers of Deeds [34 Cyc 1021 (as 
ground of civil liability) ]. 

Shipping [86 Cyc 148, 163 (of master 
of vessel) ]. 

Trust [39 Cyc 264 (of trustee as 
ground of removal) ]. 

80. Black L. D. 

[a] Applied to arbitrators (1) the 
term means acts which evince un- 
fairness or a violation of all the 
principles of a just proceeding, and 
not mere error of judgment however 
great (Turnbull v. Martin, 2 Daly 
(N. Y.) 428, 430, 37 HowPr 20), (2) 
and is used to imply a wrongful in- 
tention, and not a mere error of 
judgment, on the part of the arbitra- 
tors (Smith v. Cutler, 10 Wend. (N. 
Y.) 589, 590, 25 AmD 580). 

[b] The conduct of an Indian is 
not to be held “misbehavior,” justify- 
ing his arrest, in the absence of a 
law, rule, or regulation so defining it. 
Ex p. By-A-Lil-Le, 12 Ariz. 150, 100 
P 450, 451 [cit John Bad Elk v. U. S., 
177_U. S. 529, 20 SCt 729, 44 L. ed. 


874]. 
ae See Gross § 38 text and note 
As ground for divorce see Divorce 


82. Kirkpatrick vy. 


Stewart, 19 
Ark. 695, 700, 
83. Hutton v. San Francisco Super. 


Ctr LA Cal ob Ge 16, 


81 P 409 (a 
statute specifying acts 


“in respect 


MISBRAND.** 

MISCARRIAGE.*° 
a case of it; an unfortunate event or issue; a failure 
or mistake, as in miscarriage of justice, a failure 
to secure justice.% 


To label or brand improperly.®® 
Mismanagement; failure, or 


to a eourt of justice or proceedings 
therein,” constituting contempts, 
naming ‘‘misbehavior in office’ or 
other willful neglect or violation of 
duty by a sheriff or other person 
appointed or elected to perform a 
judicial or ministerial service, only 
includes misbehavior done “in respect 
to” such court or some proceeding 
therein, and does not include an un- 
authorized arrest not shown to be a 
willful disobedience of any judgment, 
order, or process of the court). 

84. State v. Jasper, 78 W. Va. 385, 
88 SE 1096, 1097. 

85. Burton v, Gray, 10 Lea (Tenn.) 


580, 584 [quot Louisville, etc., 3 
Co. v. Green, 100 Tenn, 238, 47 SW 
221, 223]. 


As ground for new trial see New 
Trial [29 Cye 774]. 

e6. U.S. v. Huff, 206 Fed. 700, 705. 

87. Mile End Guardians v. Sims, 
[1905] 2 K. B. 200. See Holland v. 
Peacock, [1912] 1 K: B. 154, 

88. See Food §§ 11, 81. 

89. Standard D. 

[a] “Goods are misbranded if 
they bear any statement which will 
deceive or mislead any purchasers 
who are of normal capacity and who 
use that capacity in a common sense 
way.” U.S. v. Two Cases of Chloro- 
Naphtholeum Disinfectant, 217 Fed. 
477, 484 

90. As element of damage 
Damages § 150 note 25 [c]. 

: at meaning abortion see Abortion 

As used in statute of frauds see 
Frauds, Statute of § 13. 

91. Webster New Int. D. 

{a] Miscarriage of justice.—(1) 
Scarborough v. Urgo, 191 Cal. 341, 
216°-P'584, 587; Peo! vo Smiths 189 
Gal. (8i% 207 P5218." 520) Parker ve 
Swett, 188 Cal. 474, 205 P 1065, 
1069; Nicholson vy. Nicholson, 174 
Cale A Bon, eles 2.9. 2 20) 8 eos ve 
Haines, 64 Cal. A, 628, 222 P 183, 184; 
Southern California Home Builders 
v. Young, 45 Cal. A. 679, 188 P 586, 
5913 * Peo. Ve bpperson, «38. Cal, A: 
486, 176 P 702, 704. (2) “Miscarriage 
of justice is equivalent to an: inva- 


see 


sion of a substantial right.” State 
Wi Hstes> 52) Utah “ova. 17t, via Oe 
271. To like effect State v. Cluff, 48 


Utah, 102," 158" PP W0t, 704." 63). rhe 
phrase, ‘miscarriage of justice,’ does 
not simply mean that a guilty man 
has escaped, or that an’ innocent man 
has been convicted. It is equally 
applicable to cases where the ac- 
auittal or the conviction has resulted 
from some form of trial in which the 
essential rights of the people or of 
the defendant were disregarded or 
denied.” Peo. v. Wilson, 23 Cal, A. 
513, 524,138 P 971. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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Bastard: Effect of void marriage see Fornication § 9. 
Legitimation of see Bastards § 16 et seq. Living together in adultery or fornication see Lewdness 
Status of child of prohibited marriage see Bastards § 4. 

§° 3. Marriage: 

Criminal law and procedure generally see Criminal Law Race or color as affecting capacity to marry see 
NG See Na Ls Marriage §§ 28, 29. 

Fornication: What law governs see Marriage §§ 3-8. 
In general see Fornication 26 C. J. p 985. Unlawful cohabitation see Lewdness § 4. 


I. DEFINITION 


[§ 1] The term ‘‘miscegenation’’ means a mixture | by the violation of a statute having as its object 
of races.? the prevention of the mixture of the white race 
As.a crime, miscegenation is an offense committed | and another race specified in the statute.” 


. JI. STATUTES CREATING OFFENSES 


[§ 2] While in most states, although formerly a | as objectionable under prevailing conditions, and 
different view may have prevailed,* miscegenation is | miscegenation is made a criminal offense by the 
now regarded as unobjectionable,t in a number of | statutes,® the validity of which has been upheld.¢ 
states the mixture of certain races is still regarded 


1. Bouvier L. D. 4 State v. Ross, 76 N. C. 242,| Mass. 157, 8 AmD 1381. Now since 
[a] It is derived from the Latin, 246, 22 AmR 678. She has got rid of her negroes the 
miscere, to mix, and genere, to beget; “However revolting to us and to]question is of no practical impor- 


meaning, therefore, a mixture of]all persons, who by reason of living|tance to her. And as far as may 
races, as in the case of the inter-|in States where the two races are|be gathered from her statute book 
marriage of persons belonging to|nearly equal in numbers have an]/she considers such marriages un- 
’the white and black races. Bouvier|experience of the consequences of] objectionable. Most of the States 


LRA: matrimonial connexions between|of the Union and of the nations 
2. See statutory provisions; and|them, such a marriage may appear,!|of Europe with whom the question 
cases infra §§ 2-5. such cannot be said to be the com-|is merely speculative take a simi- 
S$. Lonas vv. State, 3 ##Heisk.|mon sentiment of the civilized and]lar view of it.” State v. Ross, 
(Tenn.) 287. Christian world. When Massa-]| supra. 


{a] British colonial laws in this/chusetts held such a number of Vialidity of such marriages see 
country, forbidding intermarriage be-|negroes as to make the validity of | Marriage §§ 28, 29. 
tween whites and blacks, were re-|such marriages a question of prac- 5. See statutory provisions. 
enacted after the separation of the]|tical importance her sentiments and 6. See Constitutional Law  §§ 
colonies by the _ thirteen states. | her legislation were such as ours are|697, 919, 921. See also Civil Rights 
Lonas v. State, 3 Heisk. (Tenn.) 287.! to-day. Medway v. Needham, 16!§8 21. 
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[§ 3] A. In General. 


risdictions.!4 


cohabitation after marriage.'” 


[§ 4] B. Marriage. 


While the act complained 
of must always be by persons of different sex,’ one 
of whom is of the white race® and the other of 
whom is of a particular race specified in the stat- 
ute,® or has such admixture of the blood as to come 
within the statute,!° nevertheless, owing to differ- 
ences in the statutory provisions, other elements 
of the offense vary to some extent in different ju- 
Under the particular provisions of 
the statutes creating the offense,!? miscegenation 
may consist of intermarriage alone,!* intermarriage 
and cohabitation,!* cohabitation alone,'® 
tion in concubinage, adultery, or fornication,” or 


Under some stattibes"4 the 
marriage of a white person and a person of a race 
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III. ELEMENTS OF OFFENSES 


constitute the offense.1® ¢ 

[§ 5]. C. Cohabitation. 
habitation of a white person and a person of a 
race as specified in the statute is alone sufficient 
to constitute the offense.?1 
the cohabitation must be 
adultery,”* 
these statutes the sexual intercourse between the 
man and woman must have been voluntary;°° and, 
where there was no cohabitation, the fact that tere 
were frequent acts of sexual intercourse is not suf- 
ficient to show a violation of the statut 
some statutes cohabitation after marriage, within 


eubinage,?® 


cohabita- 


a" 
[§§ 3-6 — 


Under some statutes? co- 


Under other statutes?? 
a eohabitation in con- 


or fornication.2> Under 


e.27 Under 


or without the state, constitutes an offense.?* Where 


‘as specified in the statute is alone sufficient to 


[§ 6] Since ignorance of the law is no defense,*! 
it is no defense that accused did not know that 
a marriage between members of different races was 
The fact that a marriage between 
and, sons: 11 G) Jip. L224. 


prohibited. 


7. See statutory provisions; 


Linton vy. State, 88 Ala. 216, 7 8S 
261; Lonas v. State, 3 Heisk. 
(Tenn.) 287. 


8. See cases infra notes 9, 10. 

9. Ala.—Rollins v, State, 18 Ala. 
A. 354, 92 S 35; Metcalf v. State, 16 
Alay A.g 33895078. S 3.05; 

Fla.—Parramore v. State, 81 Fla. 
621, 88 S 472. 

Ind.—State v. Gibson, 36 Ind. 389, 
10 AmR 42, 

La:—-State v. Daniel, 141 La. 900, 
75 S 836; State v. Treadaway, 126 
ua. 3007 52.9500, (139° AmSR 54, 
20 AnnCas 1297. 

Tenn.—Lonas v.\State, 3 Heisk. 287. 

Tex.—Brown v. State, 98 Tex. Cr. 
416, 266 SW 152; Flores v. State, 60 
Tex, iCr.. 125, 129 SW 1111; Francois 
v. State, 9 Tex. A. 144; Moore v. 
State, 7 Tex. A. -608; Frasher v. State, 
3 Tex. A. 263, 30 AmR 131. 


Va.—Jones v. Com., 80 Va. 538; 
Jones ve. .Com., 09) Viae 213; 

“To constitute the offense, there 
must be not only criminal inter- 


course, but it must be by persons of 


different race.” Ellis v. State, 42 
Ala, 525, 526. 

[a] Dlustration.—Where  defend- 
ant, a negro, was charged under 


the statute with having lived with 
a white woman in adultery or for- 
nication, it was held essential that 
the prosecution prove that she was 
a white woman, or that she did not 
have negro blood in her veins and 


was not descended from a negro. 
ots v. State, 18 Ala. A. 354, 92 
S 35. 


Indian see Indians § 1. 
Bel ars cate see Mongolian [27 Cyc 
6 


ils 
10. Parker v. State, 118 Ala. 655, 


23 S 664; Linton v. State, 88 Ala. 
ZAGHiee De COL hoOllins' > v.. State, 8 
Ala. A. 354, 92 S 35; State v. Treada- 
way, 226. a, 300; 52 S500, 139 
AmSR 514, 20 AnnCas 1297; Frasher 
Vo wotate 9s Tex Al. 263, -30 Am 
131; Jones vy. Com., 80 Va. 538; Mc- 


Pherson v.Com., 28 Gratt. (69 Va.) 939. 

[a] Well-considered case.—State 
v. Treadaway, 126 La. 300, 52.S 500, 
139, AmSR 514, 20 AnnCas 1297. 

[b] An octoroon is not a “per- 
son of the negro or’ black race” 
within Act (1908) No. 87 § 1, mak- 
ing concubinage between a _ person 
of the Caucasian or white race and 
a person of the negro or black race 
a felony. State v. Treadaway, 126 
La. 300, 52 S 500, 139 AmSR 514, 20 
AnnCas 1297. 

Colored person see Colored Per- 


‘ 


IV. DEFENSES*° 


Griff see Griff 28 C. J. p 826. 
Mulatto see Mulatto [28 Cyc 51]. 
Wegro see Negro [29 Cyc 661]. 


Fr wachatin see Quadroon [32 Cyc 
W641. 
11. See statutory provisions. 
12. See de ee provisions, 
13. See infra § 4 
14. See infra § 5. 
15. See infra § 5, 
16. See infra § 5. 
17; \.Seé infra. §.5. 
18 See statutory provisions. 
19. State —-v. Gibson, 36 Ind. 389, 


10 AmR 42; Lonas v. State, 3 Heisk. 
(Tenn.) 287; Flores v. State, 60 Tex. 
Cre 6255 129 SW Hl Wit be Francois Vv. 
State, 9 Tex. A. 144; Moore y. State, 
7 Tex. A. 608; Frasher v. State, 3 
Tex. A. 263,.30 AmR 131; Jones v. 


Comino WVapeoloe 

Cohabitation after marriage see 
imcrawes) 2) 

20. See statutory provisions. 

21. Brown v. State, 98 Tex. Cr. 
416, 266 SW 152. 

22. See statutory provisions, 

23. Hovis v. State, 162 Ark. 31, 
257 SW 363; State v. Daniel, 141 
La. 900, 75 S 8386; State v. Treada- 
way, 126 La. 300, 52 S 500, 189 


AmSR 514, 20 AnnCas 1297. 
[a] Dwelling with or living to- 
gether as husband and wife.—Hovis 


v. State, 162 Ark. 31, 257 SW 363. 
Concubinage see Concubinage 12 
Caw ops 395 = Lewdness: 36) (C.J. 
p 1034, 
24 Love v. State, 124 Ala. 82, 
Pa ashe Wa lle(e 


Adultery see Adultery 2 C. J. p 10. 

25. Jones v, State, 156 Ala. 175, 
47 S$ 100; Pace -v. State, 69 Ala. 231, 
44 AmR 513 [aff 106 U. S. DSaoaul 
SCt w Caine Zit la Ore tO aereenue ty. 
State, 59 Ala. 68; Rollins v. State, 
LS Atlas “ACS b45 9205S FSbsh Reed | awe 
State, 18) -Alaic Ay '8b8;4925 Sh b0L; 
Lewis v. State, 18 Ala. A. 263, 89 
S 904; Simmons v. State, 16 Ala. A. 
390, 78 S 306; Metcalf v. State, 16 
Ala. A. 389, 78 S 305; Smith v. State, 
16) Alay A. 79, 75S 627%; Parramore 
v. State, 81 Pla. 621, 88 S 472. 

Fornication see Fornication 26 
Code ps 985. 


26.. Jones vy. State, 156 Ala. 175, 
47 S 100. 

27. Hovis v. State, 162 Ark. 381, 
257 SW 363. 

23. Moore v. State, 7 Tex. A, 608. 

29. Jones v. State, 156 Ala. 175, 
177, 47 S 100; Linton v. State, 88 
Ala;--216, 7, S 261: Parramore vy; 


State, 81 Fla. 621, 88 S 472. 


members of different races 
where the offense is committed’? is no defense to 
a prosecution for miscegenation.** 


cohabitation is an element of the offense, the offense 
is in its nature a continuing one.*? 


is void in the state 


The fact that 


“The statute is directed against 
a state or condition of cohabitation 
the parties intend to continue so 
long as they may choose, as dis- 
tinguished from a single or occa- 
sional act of illicit sexual inter- 
course. This state or condition may 
well be assumed in a single day, 
if the parties so design, as any 
other state or condition may be so 
assumed. If for a single day they 
live together in adultery (or forni- 
eation), intending a continuance of 
the connection, the offense is com- 
mitted, though the cohabitation may 
be broken off or interrupted from any 
cause whatever.” Jones v. State, 
supra, 

[a] Intention to continue the il- 
licit relationship need not be evi- 
denced by an agreement to that ef- 
fect, if the circumstances of the case 
clearly indicate such intention, Lin- 
ton vs State, .88 Ala. 216, 7 S 261. 

[b] One act of criminal in 
is not sufficient to constitute the 
offense of “living in adultery or 
fornication,” although that one act 
“was the result of previous arrange- 
ment and understanding between the 


parties.” Smith v. State, 39 Ala. 554. 
30. Defenses generally see Crim- 
inal Law §§ 52-89. 
31. See Criminal Law § 5 
32. Hoover v. State, 59 ae Ses 
Dodson v. State, 61 Ark. 57, 31 SW 977. 
[a] Rule applied.—It is no de- 
fense: (1) That at the time of the 


‘marriage a decision of the highest 


court of the state was in effect that 
the law against marriages in ques- 
tion was unconstitutional, where that 
decision had since been overruled as 
erroneous. Hoover v. State, 59 Ala. 
57. (2) That the probate judge at 
the time that the marriage license 
was issued stated to the parties that 
a marriage between them was law- 
eu Hoover v. State, supra. (3) 
That the last compilation of the 
laws of the state published prior to 
the marriage omitted the statute for- 
bidding marriages between members 
of different races, since that did not 
operate as a repeal of the statute. 
Dodson v. State, 61 Ark. 57, 31 SW 977. 


33. See Marriage §§ 28, 29 

What law _ governs validity of 
marriage see Marriage § 3. See also 
Conflict of Laws § 43. 

34. U. S.—Ex p. Kinney, 14 F. 
Cas, No.°7,826,° 3° Hushes 9. 

Ala.—Hoover v. State, 59 Ala, 57. 


N. C.—State v. Kennedy, Sn INGE Cs 
251, 22 AmR 683; State v. Hooper, 
27 N.C. 201; State v. Fore, 23 N. C. 378. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


é su 


the marriage is valid will constitute a defense.*> Of 
course the absence of any one or more of the ele- 


[§ 7] While now under most of the statutes both 
the male and the female may be punished for the 
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V. PERSONS LIABLE 


hable.?8 


offense of miscegenation,?? under some of the earlier 
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ments of the particular statutory offense charged*® 
is available as a defense. 


statutes only members of the white rage were 


VI. INDICTMENT OR INFORMATION 
[§ 8] General rules relating to the form*® and | a judgment.®° 
substance*® of indictments and informations ap- 


ply.*t 


stitute the offense.42 


Name of paramour. 


The indictment or information must charge 
affirmatively all the elements which by statute con- 
So where marriage is an es- 
sential element of the offense, it must be alleged.** 
- The indictment should allege the necessary facts 
by direct,** positive,*® and certain*® averments, and 
not by way of argument*” or inference.*® 

Where the indictment fails 
to state the name of the paramour with whom ac- 
cused is alleged to have committed the offense, it 
is sufficient ground for a motion to quash the in- 


sufficient.°§ 


dictment,*® but it is not ground for the arrest of 


VII. ISSUES, PROOF, AND VARIANCE’? 


[§ 9] General rules as to variance between the 


allegations of an indictment and 
ply.® 


the proof® ap- 


Following language of statute. 
eral rule®! an indictment which is substantially in 
the statutory form®? or which follows substantially 
the language of the statute®* is generally sufficient. 

Where the statute is in the alternative®‘ as to any 
element of the offense, it is sufficient to charge one 
only of the alternatives,®> or each alternative may 
be charged in a separate count.°® 
indictment which 
ternative in one count is insufficient,®” but if it. is. 
substantially in the form provided by statute it is 


Under the gen- 


Ordinarily an 
charges the offense in the al- 


Under the rule elsewhere treated,®? where the charge 
is that accused lived in adultery or fornication with 


a member of a different race, and there is a failure 


Conviction of other offense included in charge. 


Tenn.—State v. Bell, 7 Baxt. 9, 32 


AmR 549, 

Va.—Kinney v. Com., 30 Gratt. (71 
Va.) -858;--32 Am'R~ 690, 

Souaotate: vy, Ross, 76, Nie Ci242; 
22 AmR 678. 

36. See supra §§ 3-5. 

27. See statutory provisions. See 
also Francois v. State, 9 Tex. A. 


144 (calling attention to fact that 
by Rev. Pen. Code art 326. both 
white and negro races are alike 


punishable). 

38. State v, Brady, 9 Humphr. 
(€Tenn.) 74; Frasher v. prety, 8, "Pex: 
A. 263,30 AmR 1381. 

39. See Indictments and Sin florma: 
tions § 81 et seq, § 155 et seq. 

4G. See Indictments and Informa- 
tions § 170 et seq, § 253 et sea. 

41. See cases infra this section, 

42. Love v. State, 124 Ala. 82, 27 
S 217; Pace v. State, 69 Ala. 231, 44 
Ams 513) fai 06  Uaetss 5383, 21eSCt 
637,27 Li. ed. 207]. 

Necessity of stating’ essentials of 
erime see Indictments and Informa- 
tions § 257. 

43. Moore v. State, 7 Tex. A. 608. 

44. Moore v. State, supra. 

Necessity for directness see In- 
dictments and Informations § 179. 

45. Moore y. State, 7 Tex. A. 608. 

Necessity for positiveness see In- 
dictments and Informations § 179. 

46. Moore v. State, 7 Tex. A. 608; 
Frasher v. State, 3 Tex. A. 263, 30 
AmR 181. 

{a] Tlustration. — Where mar- 
riage with or continued cohabita- 
tion after a marriage with a negro 
by a white person is an essential 
element of the offense, an indictment 
which charges that defendant at a 
certain time and place did then and 
there unlawfully, etc., continue in 
the state of, ete., “to cohabit with a 
negro, to wit, one Henry Moore, she, 
the said Mary Moore, having mar- 
ried him, the said Henry Moore, a 
negro as aforesaid, and she, the said 
Mary Moore, being then and there a 
white person,” contrary to law, etc., 
is too defective to sustain a convic- 
tion. Moore vy. State, 7 Tex. A. 


608. 
[b] Degree of certainty.—The in- 
dictment must be sufficiently cer- 
an accused to 


tain as to enable 
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plead the judgment that may be 
given upon it in bar of any prose- 
cution for the same offense. Frasher 
Vestatey oe Dex As 268.) 30) eA lod: 

Necessity for certainty see Indict- 
ments and Informations § 180. 


47. Moore v. State, 7 Tex. A. 608. 

48. Moore v. State, supra. 

49. Wrasher v. State, 3 Tex. A. 
263/F3 0 MAmR 131, 


50. Frasher v. State, supra. 
51. See Indictments and Informa- 
tions SS 171, 260. 


52. Love v. State, 124 Ala. 82, 27 
S 217; Linton v. State, 88 Ala. 216, 
78S 261; Wilson v. State, 20 Ala. A: 
137, 1021S" 447. 

{a] Form.—Wilson v. State, 20 
Alan Ass [3 7,t01s, (So 407, 

53. Linton v. State, 88 Ala. 216, 
% S 261; Pace v. State, 69 Ala. 231, 


44 AmR 513 [aff 106 U. S. 583, 1 SCt 
637, 27 L. ed. 207]; Hoover v. State, 
59 Ala. 57; Green v. State, 58 Ala. 
190, 29 AmR 739;.State v. Gibson, 
36 Ind. 389, 10 AmR 42; Francois v. 
State, 9 Tex. A. 144; Frasher v. State, 
3 Tex. A. 263, 30 AmR 131; Jones v. 
Com., 80 Va. 538. 

[a] Knowledge.—Under a statute, 
which in one section forbade the in- 
termarriage of white persons with 
negroes, ete., and in a subsequent 
section provided that persons “know- 
ingly violating’ the same should be 
deemed guilty of a felony, it was 
held that the word “knowingly” was 
not necessary in the indictment, as 
it was used in reference to proof 
only. Robeson v. State, 3 MHeisk. 
(Tenn.) 266. 

Sufficiency of statutory language 
: eo and Informations 

54. Alternative or disjunctive al- 
legations generally see Indictments 
and Informations § 181 et sea. 

55. Frasher v. State, 3 Tex. A. 
263, 30 AmR 1831. 

{a] TDlustration.—Where a _ stat- 
ute provided: “If any white person 
shall... Knowingly marry a negro, 
or a person of mixed blood descended 


from negro ancestry to the third 
generation inclusive, though one 
ancestor of each generation may 


have been a white person,” etc., and 
the indictment charged that defend- 
ant knowlingly married a negro, 


motion to quash the indictment on 
the ground that it did not allege 
that defendant married a negro 
within the third generation inclusive 
was held to have been properly 
denied. Frasher v. State, 3 Tex. A. 
263, 30 AmR 181. ’ 

56. Robeson v. State, 3 Heisk. 
(Tenn.) 266; Frasher v. State, +3: 
Tex. A. 263; 30 AmRtt3r, } 

[a] Thus an indictment may 
charge in two counts separately, one 
count alleging. a marriage with a 
negro, and the other alleging a mar- 
riage with a person of mixed blood, 
so as to meet evidence adducible un- 
der either count. Frasher vy. State, 3 
Tex. A. 263, 30 AmR 131. 

57. Robeson v. State, 3 MHeisk. 
(Tenn.) 266. See generally Indict- 
ments and Informations § 259. 

{a] Tllustration.— An indictment, 
which charged that defendant, ‘“be- 
ing a negro, mulatto, or person of 
mixed blood to the third generation 
inclusive,’’ cohabited with a white 
woman was held bad as charging, 
in one paragraph in one count, three 
offenses in the alternative. Robeson 
v. State, 3 Heisk. (Tenn.) 266. 

58. Love v. State, 124-Ala. 82, 27 
S 217; Linton v. State, 88 Ala, 216, 
7 S 261; Wilson v. State, 20 Ala. A. 
137, 101 S 417. See generally In- 
dictments and Informations § 181. 

[a] Xllustration.— An indictment 
charging that defendant, being a 
negro or a descendant of a negro, 
did intermarry or live in adultery 
or fornication with one M, a white 
person, is sufficient. Wilson v. State, 
20 Ala. A. 187, 101 S 417. 

59. Generally see Indictments and 
Informations §§ 438-481. 

60. See Indictments and Informa- 
tions § 451. 


61. Linton v. State, 88 Ala, 216, 
TS 261. 
[a] No variance.—Where an _ in- 


dictment charged defendant, a white 
woman, with having lived, ete., with 
negro man, and the proof showed him 
to be a mulatto, there is no vari- 
ance where the statute defines the 
terms “negro’’ and “mulatto” and 
makes the former include the latter. 
Linton v. State, 88 Ala. 216, 7S 261. 

62. See Indictments and Informa- 
tions §§ 482-530. 
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to prove the parties of different races, it has been 
held that there can be a conviction as for adultery 
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fel te 2a ie 
[8§ 9-11 


and fornication between members of the same 
race.° 


VIII. EVIDENCE 


4 10} A. Presumptions and Burden of Proof. 
General rules with respect to burden of proof* and 
presumptions® apply.°* The presumption of inno- 
cence obtains.*? It will be presumed that the par- 
ties charged are not of the different races alleged.®* 
The state has the burden of proving every. essen- 
tial element of the crime charged.®® Thus the 
state must prove that the acts complained of were 
committed by a man and woman of the different 
races as prescribed by the statute.*° Where mar- 
riage is an element of the offense charged, the 
burden is on the prosecution to prove it.71 Where 
cohabitation’? in a state of fornication’? or adul- 
tery’* or coneubinage’® is an essential element of 
_the offense charged, the burden is on the state 
to prove it. The burden is on the prosecution of 
proving the identity of the parties accused of the 
crime.”® 

[§ 11] B. Admissibility. General rules as to the 
admissibility of evidence™’ apply.7® The. evidence 
should be relevant,’® material,*° and competent.®?. It 
must also be the best evidence obtainable.®?: Cir- 


cumstantial evidence is admissible where it tends to 
prove a material fact,** even though it may relate 
to a time prior to the time covered by. the indict- 
ment if it tends to throw light upon the relation- 
ship existing between defendants during the time 
covered by the indictment.** Hearsay evidence as 
a general rule is inadmissible,*® although an ex- 
ception to the rule is recognized as to matters of 
pedigree where the declarations are made by a de- 
ceased relative®® or a member of the family.6* Ad- 
missions of accused®* or his statements in the na- 
ture of admissions*® are admissible against him to 
prove his race or to show the relationship which 
existed between defendants.°° Voluntary confes- 
sions are also admissible.*t To prove the race 
either of accused®* or of his or her paramour, it is 
proper to produce them before the jury in order 
that the jury may determine from an inspection 
whether they are of the race charged.°? A witness, 


‘if he knows such to be the fact,9* may testify that 


a person is a white person,®® or is a negro,®*® or that 
he is a man®? or that she is a woman.%§ 


63. Bryant v. State, 76 Ala. 
See Hovis v. State, 162 Ark. 31, 257 
SW 363 (where a conviction under a 
statute for “cohabitation in concu- 
binage”’ between a person of the Cau- 
casian or white race and a person 
of the negro or black race was re- 
versed, although there was another 
statute in the same state against 
“illegal cohabitation,” an offense that 
could be committed by persons of the 
same race as well as of those of 
opposite races). 

64. See Criminal Law § 993. 

See Criminal Law § 1005 et 


. See infra this section. 

Moore v. State, 7 Tex. A. 608; 
v. Com., 80 Va. 538. 

Moore v. State, 7 Tex. A. 608; 
Jones v, Com., 80. Va. .538:; 

69. Rollins v. State, 18 Ala. A. 
354, °92 S 35; Parramore v. State, 81 
Fla. 621, 88 S 472; Moore vy. State, 
7 Tex, A. 608; Jones v. Com., 79 Va. 
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70. Rollins v. State, 18 Ala. A. 354, 
92 S 35; Metcalf v. State, 16, Ala. 
A389, 78 S 305; Brown v. State, 
98 Tex, Cr, 416, 266 SW 152: Flores 
v. State, 60 Tex. Cr. 25, 129 SW 


1111; Moore vy. State, 7 Tex, A. 608; 


Jones v. Com., 80 Va, 538; Jones v. 
Com, 2 19.5 Via. 213: 
{a] Illustrations.—(1) Where a 


negro is prosecuted under an indict- 
ment which charges that L, a white 
person, and R, a negro or descendant 
of a negro, did intermarry or live in 
adultery or fornication with each 
other, it is necessary to prove that L 
was a white person or did not have 
negro blood in her veins. Rollins v. 
State, 18 Ala, A. 354, 92 S 85. (2) 
Where a white man is prosecuted un- 
der a statute making the offense a 
marriage between a white person and 
a negro, who are such within the 
third degree, the burden is on the 
state to show that one of the par- 
ties has negro blood within the pro- 
hibited degree. Flores v. State, 60 
Tex Cr. .2:b;; U29sSW LL, 

71. Moore v. State, 7 Tex. A, 608; 
Jones v. Com., 79 Va. 213. 
ee as an element see supra 
§§ 4, 5. 

72. Parramore vy. 81 Fla. 
621, 88 S 472, 

Cohabitation as an element see 


supra § 5. 
73. Metcalf v. State, 16 Ala, A. 


State, 


33.| 389, 78'S 305. 


74 Metcalf v. State, supra. : 

75.0 HOWASI Va Stace; 9162 PeArKa. oO 1, 
257 SW .363. 

Cohabitation in concubinage, adul- 
tery, or fornication as an element see 


supra § 5. 

76. Frasher v. State, 3 Tex. A. 
263, 30 AmR 131; Jones v. Com., 79 
Va. 213. 

77. See Criminal Law § 1034 et 
seq 

See cases infra this section. 


Cauley v. State, 92 Ala. 71, 9 
S 456; Wilson v. State, 20 Ala. A. 
137, 101 S 417; Lewis v. State, 18 
Ala. A. 263, 89 S 904; Bell v. State, 
33 Tex, Cr; 163, 25 SW .769, 

80. Love v. State, 124 Ala. 82, 27 
S 217; Wilson v. State, 20 Ala. A. 
137, 101 S 417; State v. Fore, 23 N. C. 


378; Bell v. State, 33 Tex. Cr, 163, 
25 SW 769. 
[a] Illustrations —(1) In a mis- 


cegenation prosecution, the question 
to defendant as to whether her 
mother told her how old she was 
when her mother died was properly 
sustained as immaterial. Wilson v. 
State, 20 Ala. A. 137, 101 S 417 [cer- 
tiorari den Ex p. Wilson, 211 Ala. 
613 6 LOW (Sie 423))8 (2) Where the 
offense as charged consisted in un- 
lawful cohabitation, evidence as to 
defendant’s being married is imma- 
terial. Love v. State, 124 Ala.. 82, 
27 S 217. (3) Where, under a statute 
which provides that, if any white 
person and negro shall knowingly in- 
termarry, they shall be punished, 
etc., the record of the acauittal of 
her alleged husband was held inad- 
missible as he might not have been 
guilty by reason of the fact that he 
was ignorant that she was a white 


woman. Bell v. State, 33 Tex. Cr. 
163, 25 SW 769. 
81. Rollins v. State, 18 Ala. A. 


854, 92 S 35; Lewis v. State, 18 Ala. 
A, 268, 89 S 904. 

82.. Jones v.:Com., 79. Va..213. 

83. Lewis v. State, 18 Ala. A. 263, 
89 S 904; Bell v. State, Boul ex, nOr: 
1638, 25 SW 769. 

[a] Tllustration. — Evidence’ that 
defendant’s first husband was a white 
man is admissible as tending to 
prove that defendant was a white 
person. Bell, v.. State, 33 Tex, Cr. 
163,. 25 SW 769, 

84. Lewis v. State, 18 Ala. A. 263, 
89 S 904; Smith v. State, 16 Ala. oN 


79, 75 S 627; Parramore y. State, 81 
Fla. 621,;,88 S472. 


85. Reed v. State, 18 Ala. A. 353, 
92 S 511. 

86. Reed v. State, supra. 

87. Reed v. State, supra. 

88. Bell v. State, 33 Wex. Cr. 163, 
125 SW 769. 
' [a] Tlustration.— Where defend- 
ant in; a civil action testified that 


she was a white woman, evidence of 
the fact is admissible against her to 
prove that she was a white person. 
Bell v. State, 33 Tex. Cr. 163, 25 SW 


769. 

89. Parker vy. State, 118 Ala. 655, 
23 S 664 

[a] Tlustration. — Where defend- 


ant, a negro, was indicted for inter- 
marrying with a white woman, and 
it was held competent for the state 
to prove that defendant and his 
brother, when applying for a license 
for the marriage, stated that the 
woman was a “creole,” since that 
statement would be an admission by 
defendant that he was a negro or 
mulatto. Parker v. State, 118 Ala. 
655, 23 S 664. 

90. Smith vy. State, 16 Ala. A, 79, 
75 S 627. 

91. Love v. State, 124 Ala. 82, 27 
S 217; McAlpine v. State, 117 Ala. 
a 23 S 130; Green v. State, 59 Ala. 


92. Metcalf v. State, 16 Ala, A. 
389, 78 S 305. 

93. Jones v. State, 156 Ala. 175, 47 
Ss uy 1 pats v. State, 88 Ala. 516, 


ee 

94. son v. State, 20 Ala, A. 
137, 101. S 417, 421. 

95. “Wilson v, State, supra, 

96. Wilson v. State, supra. 

97. Wilson v. State, supra. 

98. Wilson v. State, supra. 

“We think. that, if for no other 
reason, the rule ‘born of necessity 
should and does permit a witness, if 
he knows such to be the fact, to 
testify that a person is a negro, or 
is a white person, or that he is a 
man, or that she iS a woman; for 
courts are not supposed to be igno- 
rant of what everybody else is 
presumed to know, and in this juris- 
diction certainly every person of 
intelligence knows a negro, and also 
that the term negro, and colored 
person, are used interchangeably and 
mean the same thing.’ Wilson v. 
State, supra. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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§§ 11-13] 


To prove a marriage’? evidence of declarations? | 


and cohabitation? of the parties is admissible. The 
marriage may be testified to by any person who 
was present and saw it,? or it may be shown by 


the marriage certificate with the proper indorse- 


ments.* 

To prove illicit relations® circumstantial evi- 
dence,® such as the acts and conduct of the par- 
ties™ both prior to® and subsequent to® the acts 
charged, is admissible. Illicit relations cannot be 
shown by the general reputation of accused;'° but 
where accused produces witnesses to testify to good 
character, they may be cross-examined by the prose- 


-eution, with a view of showing that his reputation | 


for virtue is bad.*? 

[§ 12] C. Weight and Sufficiency. General rules 
relating to the weight and sufficiency of evidence” 
apply.'* Circumstantial evidence may be sufficient 
to support a conviction.14 To sustain a conviction 
the evidence must be sufficient to support the 
charge beyond a reasonable doubt.1* Where there 


IX. 


[§ 13] A. In General. The general rules govern- 
ing trials in criminal prosecutions’® apply,” such 
as the rules? in regard to separate trials of persons 
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is no competent evidence upon a material issue, the 
evidence is insufficient to support a conviction.!% 
Where a party is charged to be of a particular 
race!” or within a particular degree thereof,!® the 
evidence to be sufficient must support the charge, 
although it is not incumbent upon the prosecution 
to trace fully the antecedents of accused in order 
to establish his race.t® A jury from its own inspec- 
tion of accused may properly find his or her race 
to be that which is charged in the indictment.?° 


‘The declarations of the parties and cohabitation 


may be sufficient to prove the fact of marriage be- 
tween the parties, but evidence of cohabitation 
alone is insufficient.2? Evidence showing frequent 
acts of sexual intercourse is insufficient to show ¢o- 
habitation.?* To prove illicit relations’? it is not 
necessary for the prosecution to offer witnesses 
who saw the parties actually engage in sexual in- 
tercourse, but facts and circumstances and the acts 
and conduct of the parties may be sufficient to sat- 
isfy the jury beyond a reasonable doubt.?5 


TRIAL 


jointly indicted,?® rules®® in regard to remarks of 
counsel,*! rules’? in regard to the rendition and 
reception of the verdict,?* and rules in regard to 


99. See generally Marriage §§ 105- 
116. 

1. Green v. State, 59 Ala. 68. 

2. Green v. State, supra. " 

3. Frasher v. State, 3 Tex. A, 263, 
30 AmR 131; Jones v. Com., 79 Va. 


4. Frasher v. State, 3 Tex, A. 263, 
30 AmR i181. 
5. See Adultery § 42 et seq; For- 


‘nication § 22 et sea; Lewdness § 22. 


6. See cases infra notes 7, 8. 

7 Lewis v. State, 18 Ala. A. 263, 
89 S 904; Smith v. State, 16 Ala. A. 
79, 75 S 627. 

8. Lewis v. State, 18 Ala. A. 263, 
89 S 904; Smith v. State, 16 Ala. A. 
79, 75S 627. 

9. Lewis v. State, 18 Ala. A. 263, 
89 S 904; Smith v. State, 16 Ala. A. 
79, 75 S 627. 

10. Linton v. State, 88 Ala. 216, 
7 S 261. See also Adultery §§ 52, 
53; Fornication § 22. 

11. Cauley v. State, 92 Ala. 71, 9 
S 456 (holding, however, that while 
it was proper to ask defendant’s 
character witness, on cross-examina- 
tion, what the “general character of 
defendant about women’ was, the 
answer that defendant was ‘foolishly 
fond of .women” was prima _ facie 
irrelevant and illegal, and that the 
witness should have explained in 
what sense he used the expression, 
as “fondness for women’ does not 
ex vi termini convey the meaning 
of lustful desire and its unlawful 
gratification). 

12. See Criminal Law §s§ 1559- 
1999. 

13. See cases infra this section. 

[a] Evidence sufficient to sustain 
verdict against defendant. Wilson 
vy. State, 20 Ala. A. 137, 101 S 417. 

{[b] Evidence insufficient to go to 
16 Ala, A. 


jury. Simmons v. State, 
390, 78-S 306. 
14 Parramore y. State, 81 Fla. 


621, 88 S 472. 

15. McAlpine v. State, 117 Ala. 
93, 23 S 130; Linton v. State, 88 Ala. 
D167 Shi261s) Wilson :v. . State, 20 
Ala, A. 137, 101 S 417; Lewis v. State, 
18 Ala. A. 263, 89 S 904; Flores v. 
State, 60 Tex. Cr. 25, 129 SW 1111. 

[a] Where there is a reasonable 
doubt about the sufficiency of negro 
blood of one of the parties, to bring 
the case within the statute, accused 
must be acquitted. Flores v. State, 
60 Tex. Cr. 25, 129 SW 1111. 

16, Rollins v. State, 18 Ala. A. 
354, 92 S 35; Simmons y. State, 16 


Ala: A. 390, 78 S 306; Metcalf v. 
State, 16 Ala. A. 389, 78 S 305; Hovis 
v. State, 162 Ark. 31, 257 SW 363; 
Jones v. Com., 79 Va. 213. 

[a] Ilustrations.—(1) Conviction 
of a negress is unauthorized where 
there is no. evidence that the para- 
mour was white or that they lived 
together in the state of adultery or 
fornication. Metcalf -v. State, 16 Ala. 
A. 389, 78 S 305. ° (2) Where’ there 
was no evidence introduced to show 
that the person who performed the 
marriage ceremony was authorized 
by law to do so or that the marriage 
was consummated by the parties to 
the ceremony in the belief that the 
celebrant was legally qualified, a 
conviction cannot be sustained. 
Jones v. Com., . 

iv. Rollins v., State, “18 Ala. A: 
354, 92 S 35;-Moore v. State, 7 Tex. 
A, 608; Frasher v. State, 3 Tex. A. 
263, 30 AmR 131. 

[a]. Illustrations.—(1) Where the 
statute provided: “If any white per- 
son shall... knowingly marry a 
negro, or a person of mixed blood 
descended from negro ancestry to the 
third generation inclusive,” etc., and 
the indictment charged that defend- 
ant, a white man, married a negro 
woman, it was held that it was in- 


sufficient to show that the woman’! 


was of mixed blood. . Frasher vy, 
States ow lex= An 263 (30) AmR slot: 
(2) The opinion of a single witness 
that defendant looks like a white 
woman is insufficient to show that 
she was of that race. Moore vy. State, 
7 Tex, A. 608. (3) Mere proof that 
a woman came from Sicily does not 
establish that she was a white woman 
or that she did not have negro blood 
in her veins. Rollins v. State, 18 
Ala, A, 354, 92 S 35. (4) Where the 
statute provided: “If any white per- 
son or negro, or the descendant of 
any negro, to the third generation 
inclusive, though one ancestor of 
each generation was a white per- 
son, intermarry,” etc., it was held 
that an indictment which charged 
cohabitation with a negro was suffi- 
ciently established by evidence of co- 
habitation with a mulatto, because 
by another statute the term ‘“‘negro” 
was made to include the term “mu- 
latto.”’ Linton v. State, 88 Ala. 216, 
7S 261, 

18. Flores v. State, 60 Tex. Cr. 
25, 129 SW 1111; Jones v. Com., 79 
Va. 213; McPherson vy. Com., 28 
Gratt. (69 Va.) 939. 

[a] Evidence insufficient: (1) To 


negro. 


show that person of negro blood had 
sufficient negro blood to be within 
the statutory provision. Flores v. 
State, 60 Tex. Cr. 25, 129 SW 1111. 
(2) To show that the woman a negro 
married was a white woman within 
the statutory degree. Jones v. Com., 
(DLAs raleks 


19. Wilson v. State, 20 Ala, A. 
TS LOLS Aaae 
20. Metcalf v. State, 16 Ala. A. 


389, 78 S 305. 

[a] TIllustration.— Where a _ de- 
fendant who was charged in the in- 
dictment with being a negro appeared 
personally and testified, it is proper 
for the jury to find from a personal 
inspection that defendant was a 
Metcalf v. State, 16 Ala. A. 
389, 78 S 305. 

21. Green v. State, 59 Ala. 68, 70. 

“Marriage may be proved by co- 
habitation, and the confessions of 
the parties. Whether these are suffi- 
cient and convincing evidence of the 
fact, depends on their connection and 
consistency with other facts which 
may be found in the particular case.” 
Green v. State, supra. 

Sufficiency of evidence to p 
marriage see Marriage §§ 105-116. 

22. Moore v. State, 7 Tex, A. 608. 


23. Hovis v. State, 162 Ark. 31, 
257 SW 3638. : 

24. See Adultery § 64; Fornica- 
tion § 30; Lewdness § 26. 

25. Lewis v. State, 18 Ala, A. 
263, 89 S 904. 

26. See Criminal Law § 2000 et 
seq. 

27," MeAlpine’ v. State, U7 Ala, 


$35 2ooud cos 
section, 
28. See Criminal Law § 2006 et 


88 Ala. 216, 
18 Ala, A, 


and cases infra this 


29. Linton v. State, 
7 S 261; Reed v. State, 
3538, 92S 511. 


30. See Criminal Law § 2235 et 
seq. 

31. State v. Daniel, 141 La. 900, 
75 S 836. 

22. See Criminal Law § 2571 et 
seq. 

33. McAlpine v. State, 117 Ala. 
93, 23 S 130. 


[a] Assent of jury.—Where, upon 
a return of a verdict of guilty, one 
of the jurors in answer to the ques- 
tion, ‘Is this your verdict?” stated 
“IT submitted to it” and, upon the 
court asking such juror if he did 
acquiesce in the verdict and agree 
to it, he replied “I did,” the answer 
of the juror shows that it was his 
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the province of the court and jury** and in regard 


to instructions.®> 


[§ 14] B. Province of Court and Jury. Applying 
general rules*® questions of fact are ordinarily to 
Unless authorized by 
statute*® the jury is not authorized to fix the pun- 


be determined by the jury.*7 


_ishment.®° 
Directing verdict. 


evidence which reasonably tends 
charge.*? 


[§ 16] The punishment prescribed for miscege- 
nation is usually fine or imprisonment or both.*? 


* MISCELLANEOUS. Consisting of a mixture; 


diversified; promiscuous.* 
MISCELLANY.? A mixture of 
po cally, a collection of writings 
jects.® 
MISCHANCEH. Ill fortune, or 


it; a mishap; a misfortune.* 


verdict. McAlpine v, State, 117 Ala. 
9346238 aS, 2:30. 

34. See infra § 14. 

35. See infra § 15. 

36. See Criminal Law § 2272 et 
seq. 

37.~ Wilson v. State, 20 Ala, <A. 


#37, 101, S*417. 

[a] TIllustration.— Where the evi- 
dence was conflicting, the question 
as to whether defendant was a negro 
was one for the jury. Wilson v. 
State, 20 Ala. A. 137, 101 S 417. 


38. See statutory provisions; and 
Criminal Law § 2296. 
89. Ellis v. State, 42 Ala. 525. 


40. See Criminal Law § 2298 et sea. 
--41. Reed v. State, 18 Ala. A. 353, 
92 S 511; Metcalf v. State, 16 Ala. 


ASSO Losey DOO: 

{a] Illustration.—Where a negress 
was being prosecuted and there was 
no evidence that her paramour was a 
white man or that they had lived to- 
gether in adultery or fornication, a 
refusal of a request for a direction 
of a verdict of acquittal was erro- 
neous. Metcalf v, State, 16 Ala, A. 
ae Ws Sy BUGS 

Lewis v. State, 18 Ala. A. 263, 

89 *e 904 

43. See Criminal Law §§ 2353- 
2496. 

44. See cases infra this section. 

45. Linton v. State, 88 Ala. 216, 
7S 261. 

Instructions as to nature and ele- 
ments of crime see Criminal Law 
§§ 2362-2368. 


46. McAlpine v. State, 117 Ala. 
93, 23 S 130. See generally Criminal 
Law § 2482 et seq. 

47. McAlpine v. State, 117 Ala. 
93, 237 S130; luinton) iv, State) 88 
Ala: 216, 7 as 2013 «Greens v.. «State, 


59 Ala. 68; Frasher v, State, 3 Tex. 
A. 263, 30 AmR 131. See generally 
Criminal Law § 2477. 

[a] Illustrations.—(1) Where de- 
fendants were charged with living 
together in a state of adultery or 
fornication, an instruction that, if 
defendants represented themselves as 
man and wife and notoriously lived 
together and cohabited as man and 
wife, this would be evidence of their 
marriage, without explanation or 
qualification, is confusing and mis- 
leading. Green v, State, 59 Ala, 68. 


Under the general rules in 
regard to the direction of a verdict or the giving 
of a general affirmative charge*? such an instruc- 
tion is proper where the prosecution fails to prove 
its case,*t but is properly refused where there is 


MISCEGENATION—MISCONDUCT 


[§ 15] ©. Instructions. 


# veo 
yet 


[§§ 13-16 


Genera! rules which gov- 


ern the giving and refusal. of instructions*® ap- 


ven 


to the law*® or the evidence.*® 
must not be misleading.** 
properly may be refused.*® 


Thus, the instructions must not be contrary 


The instructions 
Abstract instructions 
A charge upon the 


question of the burden of proof is ordinarily 


the doubt be a 
to support the 


proper and necessary.*® 
the right of accused to an acquittal, if the evidence 
does not -convince the jury beyond a reasonable 
doubt, is insufficient when it does not require that 


An instruction based upon 


reasonable doubt.°° A requested 


charge which is already fully covered by other 


instructions is properly refused.>t 


X. PUNISHMENT 


It 


MISCHIEF.® 


must be imposed by the proper authority®* and 
must be of the character prescribed by the statute.°* 


Trouble or vexation caused by hu- 


man agency or by some living being, intentionally 


various things; | or not.® 


on various sub- 


MISCHIEVOUS PROPENSITY.’ 


MISCONCEPTION. Erroneous conception; false 


an instance of 


(2) Where defendant is charged with 
having married a negro and the in- 
struction was so framed that the jury 
might well conclude that they could 
find defendant guilty if they found 
from the evidence that defendant 
married H and that she was a per- 
son of mixed blood descended from 
negro ancestry, the instruction is 
misleading. Frasher v, State, 3 Tex. 
A. 263, 30 AmR 131. 
Love v. State, 124 Ala. 82, 27 
See generally Criminal Law 


Hlores oy. State, 60 Tex. 7Cr. 
sy sez) See generally 
Criminal Law § 

[a] Illustration.— Where, on the 
trial for a violation of Pen, Code 
(1895) art 346, prohibiting intermar- 
riage of whites with negroes of the 
third degree, no witness testified to 
the quantity of negro blood in the 
woman whom accused married, and 
every witness, when asked with ref- 
erence to the degree of negro blood 
in the woman, answered that he did 
not know, the refusal to charge that 
the burden of proof was on the state 
to show that he had violated the law 
in marrying the woman, and that the 
burden did not shift to him, was 
erroneous, although the court charged 
that, if the jury should find that the 
woman was a negro within the stat- 
ute, accused was guilty. Flores y. 


Staley GO MexiG yi 25. MOS. lable. 


50. 
S 261. 

Instructions as to reasonable doubt 
see Criminal Law §§ 2395-2412. 


Linton v. State, 88 Ala. 216, 7 


Sl. Smith vi, State, 16yAlan Ann 79, 
75 S 627. ! 
Repetition of instructions see 


Criminal Law § 2475. 

52. See statutory provisions. 

53. Ellis v. State, 42 Ala. 525. 

[a] Illustration.—Where a jury is 
not authorized to fix the punishment, 
an assessment by them of a fine of 
five hundred dollars against defend- 
ants! iss invalid, | Bllis) vy. State, 42 
Ala, 525. 

54, Ellis v. State, supra. 

[a] Dlustration.—Where the pun- 
ishment fixed was a fine of five 
hundred dollars against each of de- 
fendants and the punishment pre- 
scribed by statute was imprisonment 


* By JUAN D. 


opinion; misunderstanding.® 


MISCONDUCT. 


[§ 1] A.® As a Noun.?? Bad 


in the penitentiary or hard labor for 

the county for not less than two or 

more than seven years, the judgment 
is erroneous. Ellis v. State, 42 Ala. 

25. 

1. “Century 2D: 
post this page. ' 

[a] “Miscellaneous class.” — Ed- 
wards v. Great Western R. Co., 11 
C...B. 588, 648, +73’ HWiCi 588, 138 "Re- 
print 603. 

[b] “Miscellaneous expenses.” — 
Dunwoody vy. U:'S., 22 Ct Cin Gu. SS) 
269, 280. 

2. See Miscellaneous antethis page. 

3. Webster New Int. D. See Com. 
v. Kentucky Distilleries, ete., Co., 143 
Ky. 314, 136 SW 1032, 1039. 

4 Webster New Int. D. See 
Kitchen v. Pitney, 94 N. J. Eq. 485, 
119 A 675, 678. 

“Misfortune” defined see post p 1223. 

“Mishap” defined see post p 1223. 

3 Bie See Malicious Mischief §§ 1, 
6. Webster New Int. D. : 
{a] The “mischief or public 

nuisance,” which will authorize the 

granting of an injunction to restrain 

a party, cannot be construed to in- 

clude the carrying on of banking 

operations contrary to the statute. 

Atty.-Gen. v. Utica Ins. Co., 2 Johns. 

Ch. (N. Y.) 371, 380. See Nuisances 

[29 Cye 1219 et seq]. 

7 See Animals § 318 text and 
notes 44, 45, 

& Century D. See Safe Deposit, 
ete., Co. v.. Berry, 93 Md. 560,570, 
49 A 401 (“misconception,’ as used 
in a hypothetical question as to the 
mental capacity of a testator, re- 
questing a witness to assume that 
the statements in the question al- 
leged to have been made by the tes- 
tator were erroneous, and were so 
made because of a misconception on 
the part of the testator, may mean 
a delusion, or it may mean a mis- 
take, which implies the existence of 
a rational and capable intellect in 
the person making the mistake, and 
therefore excludes a delusion). 

§. See Maladministration 38 Cc. J. 
p 343; Malconduct 38 C. J. p 343: 
Malfeasance 38 Cc. J. p 344; Mis- 
feasance post p 1222. 

10. See Misbehavior ante p 1213; 
and cross references there listed. 


See Miscellany 


MIRANDA (Miscellaneous—Modern inclusive except the 


a 


Spanish words and phrases). 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


behavior ;"! improper conduct ;!2 mismanagement ;1° 
wrong behavior;!* wrong conduct;!®> any improper 
or wrong conduct ; SATE ial usual parlanee, a transgres- 
sion of some established and definite rule of action, 
where no discretion is left, except what necessity 
‘Misconduct?’ does not necessarily 
imply corruption or criminal intention.18 
implies a wrongful intention, and not a mere error 
It is said to be synonymous with 
misbehavior ;’’21 ‘‘misdeed ;’’?? 

““mismanagement ;’’24 
from 


may demand.17 


of judgment.?® 
_ delinquency ; Li28 
““misdemeanor ;’?24 
fense ;’??5 
ness. ’”??6 
Misconduct in office. 


be 


and distinguishable 


iLL. = \Viepstermine nD: 
v. Helena Police Dept. 
Bd., 45 Mont. 197, 


12. Oxford Eng. D. 
Bar Assoc. v. Hale, 197 Mass. 
438, 83 NE 885]. 
13. Webster Int. D. 
v. Helena Police Dept. 
Bd., 45 Mont. 197, 


14. Oxford Eng. D, 
Bar Assoc, v. Hale, 197 Mass. 
438, 838 NE 885]. 

15. Webster Int. D. 

v. Helena Police Dept, Examining, 
etce., Bd., 45 Mont.: 197, 122 P 572, 


573}. 

16. Cos.,- Inc. 97 
ee 680, 19 ALR 

[a] The issuance of stock by offi- 
cers of a, corporation without au- 
thority from the directors, and 
without consideration flowing to the 
corporation is misconduct, within 
a statute authorizing the removal 
of officers, _ete.,, for misconduct 
toward the corporation. Peo. v. 
Lyon, 119 App. Div.- 361, 104 NYS 
ase 

17. Citizens’ Ins. Co. vy. Marsh, 41 
Pa. 386, 394. 

18. - State v. Leach, 60 Me. 58, 73, 
11 AmR 172 [quot Hyatt v.._ Hamme, 
180 N. C. 684, 104 SE 174, 175]. 

{a] The use of the word “miscon- 
duct” of officers of a corporation in 

. an application for a removal of a re- 
eeiver does not denote personal 
wrong, but merely that the business 
was not conducted properly. Lebo- 
vitch v. Levy, 128 La. 518, 54 S 978, 
981. 


[quot Bailey 
Examining, 
V2 eo en 


{quot Boston 
423, 


{quot Bailey 
Examining, 
1229) P 572; 


[quot Boston 
423, 


[quot Bailey 


Gonier v. Chase 
46,- 115 A’ 677, 


Juror.— The term ‘‘miscon- 
duct,’ as used in the provisions of 
the code relative to new trials in 
civil actions, does not necessarily im- 
ply an evil or corrupt motive on the 
part of the jury or prevailing party. 
Chicago, ete.,’ R. Co. v, Deaver, 45 
Nebr. 307, 63 NW 790. 

19.) Us S= we, oWarmer, “28 4k'* Cas: 
No. 16,643, 4 McLean 463, 468; Smith 
Vv. Cutler, 10 Wend, (N. Y.) 589, 590, 
25 AmD 580. 

[a] “ ‘Absence’ cannot be _  con- 
strued as ‘misconduct.’” Ruckert v. 
209° App. Div. 672, 6738, 205 


20. Webster D. [quot Coffey v. 
Sacramento County Super, Ct., 147 
Gal. 525, 82 P 75, 76]; Webster Int. 
D. [quot Bailey v. Helena Police 
Dept. Examining, etc., Bd., 
DOT 22 P6725 673.1) 

“Delinquency” defined see 18 C. J. 
p 474. 


45 Mont. 


Webster D. [quot Coffey v. 
Sacramento County Super. Ct., 147 
CAMEO ZD oer Ee Ue LOl> ayvepster Ents 
D. [quot Bailey v. Helena Police 
Dept. Examining, etc., Bd., 45 Mont. 
197, 122° PR 672) 5.73]. 

“Misbehavior” defined see ante: p 
1213. 

22. Webster Int. D. 
v. Helena Police Dept. 
ety Bd., 45 Mont. 197, 122 


[quot Bailey 

Examining, 
PED ae 
573 


: Any unlawful misbehavior 
in regard to the duties of an office, willful in its 
character ;*7 unlawful behavior or neglect by a 


'of “misconduct in office,” 


MISCONDUCT 


office’’ 


intention.°®° 


The term Other phrases: 


“‘of- 


‘“eareless- 


feasance,’’>7 


in office.’ 741 


“Misdeed” defined see post p 1222. 

23. Webster D. [quot Coffey v. 
Sacramento County Super. Ct., 147 
Cal. 2525, 82 P75, 761 s-"Webster int, 
D. [auot Bailey v. Helena Police 
Dept. Examining, ete., Bd., 45 Mont. 
UO lea Dies OO Ue 

“Misdemeanor” defined see post p 
1222. 

24. Webster Int. D. 
v. Helena Police Dept. 
Bd., 45 Mont. 197, 


{quot Bailey 
Examining, 
1225 RP 572; 
“Mismanagement” defined see post 

p 1224. 

25. Webster D. [quot Coffey v. 
Sacramento. County Super. Ct., 147 
Cal. 525, 82 P 75, 76]; Webster Int. 
D. [quot Bailey v. Helena Police 
Dept. Examining, etc., Bd., 45 Mont. 
£97,2122 P5772; 573]. 

“Offense” defined see [29 Cye 1351]. 
- 26. See Carelessness 9 C. J. p 1291 
note 30 [b]. 

27..-State v. Bair, 71. Oh.:.St. 410, 
73 NE 514, 515 (a county commis- 
sioner,, who,- without willfulness or 
a corrupt motive, but through igno- 
rance, disregards the provisions of a 
statute regulating the exercise of his 
official duties, is not thereby guilty 
within the 
meaning. of -a statute which pre- 
seribes a fine and forfeiture of office 
for such misconduct). See National 
Surety Co, v. Arosin, 198 Fed. 605, 
606, 117 CCA 318;-National Surety 
Co. v. State Sav. Bank, 156 Fed. 21, 
25, 84 CCA 187, 14 LRANS 155, 13 
AnnCas 421; Hyatt v. Hamme, 180 
N. C. 684, 104 SE 174, 175; State v. 
Young, (Okl. Cr.) 203 P 489, 490. 

28. Miller v. Roby, 9 Nebr. 471, 
4 NW 65, 66 (thus a sheriff or con- 
stable is liable to a _ plaintiff for 
refusal or neglect to serve process, 
or want of diligence in service; for 
the escape of a defendant who was 
lawfully arrested on civil process, 
either mesne or final; for neglect or 
refusal to return process; for making 
a false return; for negligently caring 
for goods, whereby some of them are 
lost; for neglect to pay over moneys 
collected; and the like). 

{a] ‘Misconduct in office,” in its 
penal sense, is any act or omission 
in breach of a duty of public con- 
cern by one who has accepted public 
office, providing his act is willful 
and corrupt and is not judicial. U.S. 
v. Haas, 167 Fed. 211, 214 [cit Bishop 
New Cr. L. §§ 459, 460]. 

{b] “Misdemeanor in office.’”—The 
only ground of removal by impeach- 
ment is “misdemeanor in office:” and 
these words, we think, are used in 
a parliamentary sense, and mean 
“misconduct in office.” It is some- 
thing which amounts to a_ breach 
of the conditions tacitly annexed to 
the office, and includes any wrong- 
ful official act or omission to per- 
form’ an official duty. Yoe v. Hoff- 
man, 61 Kan. 265, 286, 59 P 351 [cit 
Falloon vy. Clark, 61° Kan. 121, 58 P 


990, 992]. 
113 Mo. 202, 


29. State v. Slover, 
20 SW 788, 789. 
“Misconduct in office” includes 


[a] 


feasance, misfeasance, or nonfeasance in office.?° 
does not necessarily imply corruption or eriminal 
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pubhe officer, by which the rights of the parties 
have been affected.?8 


The phrase ‘‘misconduct in 


is broad enough to embrace any willful mal- 


It 


‘*General misconduct,’’3! ‘‘in-~ 


capacity, misconduct, non-residence or disobedience 
of just rules and regulations,’ 82 misconduet in a 
professional employment,°** 
sel,’’84 ‘‘misconduct of the jury,’’*® 
of the prevailing 
‘misfortune 
duct,’’*8 ‘wilful and serious miseonduct,’’8® ‘‘will- 
ful miseonduct,’’#° ‘willful or corrupt misconduct 


‘‘misconduet of coun- 
““misconduet 
misconduct or mal- 
without any miscon- 


oe 


Wathye 


such acts as amount to a breach of 
the good faith and of the right ac- 
tion that are tacitly required ‘of all 
officers. Etzler v. Brown, 58 Fla. 
221, 50 S 416, 417,. 138 AmSR 113. 

[b] A charge against a chief of 
police of ‘misconduct in office’ in- 
cludes any act.-involving moral 
turpitude, or any act which is con- 
trary to justice, honesty, principle, 
or good morals, if performed by vir= 
tue or authority of office. State v. 
Police Dept. Examining, ete., . Bd., 
43 Mont. 389, 117 P 77, 78, AnnCas 
1912C 148. 

3G. Coffey v. Sacramento County 
puner. Ct, 147 iGalis 525 S820. lo, uaGs 


ooo Re Burgess, 57 L. T. Rep. N. 8. 
0. 
82. Winters v. Jersey City Police 


Comrs) 0 Ne J.) Ea l63 5) 1545 Tele A Oe 

33. Stage v. Stevens, 1 Den. (N. 
Y.) 267, 268; Bohanan v. Peterson, 9 
Wend. (N. Y.) 503, 504 (the omission 
by an attorney ‘to pay over money col- 
lected for a client is misconduct in a 
professional employment,.. within a 
statute providing that no person shall 
be arrested or imprisoned in any suit 
or proceeding for the recovery of 
money, but that the statute shall not 
extend to actions for any misconduct 
in any professional employment). 

34. Keough v. Seattle Electric 
Co., 71 Wash. 466,128 P 1068, 1069. 

35. O’Connor vy. Gillaspy, 170 Ind. 
428,. 437, 83 NE 738 (the fact that 
the jury made incorrect or untrue 
answers to special interrogatories re- 
turned with ‘their general verdict is 
not ‘‘misconduct of the jury,” within 
the meaning of a statute providing 
that a new trial may be granted for 
misconduct of the jury). 

[a] Juror or jury.—After the jury 
is sworn, misconduct on the part of 
an individual juror is misconduct of 
the jury. State v, Mott, 29 Mont. 292, 
TARP eietee oO. 

36. Phares v. Krhut, 76 Kan. 238, 
Sil ee, 158) (“misconduct of the pre- 
vailing party” as a statutory ground 
for a new trial is not confined to 
something occurring at the trial, but 
includes acts amounting to miscon+ 
duct, which, although they occurred 
before, onerate at the trial). 

87. Peo. vy. Sharer 30 Wyo, 366, 
222) P' 115. 31. 

38. Re Burgess, 57 L. T. Rep. N.S. 
200, 201. 

39. Gonier v. Chase Cos., Inc.; 97 
Conn. 46, 55, 115 A 677 (‘Misconduct 
which exposed the deceased to_seri- 
ous injury would be serious miscon- 
duct. Not only must the misconduct 
be of this grave character, but un- 
der the statute it must also be wilful. 
By wilful misconduct is meant either 
intentional misconduct, that is, such 
as is done purposely with knowledge, 
or misconduct of such a character as 
to evince a reckless disregard of 
consequences to himself by him who 
is guilty of it’). 

40. Coffey v. Sacramento County, 
147 ‘Cal, 525, 82 P 7b, 76. 

41. Coffey v. Sacramento County, 
supra. 
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[§ 2] B. As a Verb. To conduct amzss; to mis- 


manage.*? 


MISCONDUCT IN OFFICE.** 


MISCONSTRUE. To make a wrong’ interpreta- 


tion.*4# 


MISCONTINUANCE. In practice, a continuance 


of a suit by undue process.*® 


MISCONVEYANCE. A coined word of no recog- 


nized significance,*® used sometimes in contracts of 


carriage.** 


MISDEED. An evil deed; a wicked intention.*® 
The delivery of property by 


_ MISDELIVERY.*° 


a carrier or warehouseman to a 


thorized by the owner or person to whom the carrier 
or warehouseman is bound by his contract to de- 


liver 1t.5° 
MISDEMEANOR.®! 
MISDIRECTION OF JURY.* 


42. Webster Int. 
v. Helena Police Dept. 
etc., Bd., 45 Mont. 197, 
be |: 


D. [quot Bailey 
Examining, 
225 Per 2, 


43. See Misconduct ante p 1220. 
44, Webster New Int. D.. See U. 
S. v. Nixon, 235 U. 8S. 231, 35° SCt 


49, 59 L. ed. 207. 

45. Bouvier L. D, (its effect is the 
same as a discontinuance). 

“Discontinuance” defined see Dis- 
missal and Nonsuit § 2. 

. 46. London, etc., R. Co. v. Neil- 

son, £19227 42 Act Cl:2632 

47. See case supra note 46. 

48. Webster New Int. D. See 
Bailey v. Helena Police Dept. Exam- 
ining, etce., Bd., 45 Mont. 197, 122 P 
572, 574. 

“Misconduct” synonymous see Mis- 
conduct ante p 1220. 

49. See Carriers §§ 350-399; Ware- 
housemen [40 Cyc 445]. 

50. Black L. D. See Cleveland, 
ete, RCo. v. Potts, 33 Ind. A. 564; 
71 NE 685, 689; Forbes v. Boston, 
etc., R. Co., 183 Mass. 154, 156. 

. 51, Defined see Criminal Law tla 
As “crime” see Criminal Law § 2. 
Distinguished from “felony” see 

Criminal Law §& 6. 

“Misconduct” synonymous see Mis- 
conduct ante p 1220. 

Misdemeanor: ’ 
Actions § 50 (merger of civil injury 


in). 

Arrest §§ 31-37 (arrest for, without 
warrant). 

Attorney and Client § 121 (by attor- 
ney in his professional capacity). 

Bail § 177. 

Compounding Felony § 8 (compound- 
ing of). 

Conspiracy § 18 (conspiracy to com- 
mit), § 98 et- seq (merger of 
conspiracy in other offense). 

Contracts §§ 393-396 (validity of con- 
tract to compromise or compound 
misdemeanor). 

Criminal Law § 10 (merger of, in 
felony), § 97 (solicitation to com- 
mit misdemeanor as crime), § 101 
(accessaries and accomplices in 
commission), § 712 (necessity for 
arrangement), §§ 2072, 2073 (pres- 
ence of accused in _ prosecution 
for), §§ 38214, 3215 (punishment 
for). 

Fines, Forfeitures, and Penalties § 2 
(fine for). 

Fraudulent Conveyances § 872 (con- 
veyances with intent to defraud 
ereditor as misdemeanor). 

Homicide § 71 (homicide committed 


in committing misdemeanor), § 193 
(homicide committed to prevent 
misdemeanor), 


Indictments and Informations §§ 11— 
15 (mecessity for indictment), 
§§ 17, 18 (information for), § 352 
(joinders of misdemeanors in in- 
dictment) Siave (joinder with 
felony in indictment), § 483 (con- 
viction of, upon indictment for 
felony). 


person not au- 


skill, 


Boks All ” 
MISCONDUCT—MISFEASANCE 


MIS-DOCERE. Misteaching; to teach amiss.°? 

MISERA EST SERVITUS, 
VAGUM AUT INCERTUM.** 

MISERICORDIA DOMINI REGIS EST QUA 
QUIS PER JURAMENTUM LEGALIUM HOMI- 
NUM DE VICINETO LATENUS AMERCIANDUS 
EST, NE ALIQUID DE SUO HONORABILI CON- 
TENEMENTO AMITTAT.®® 

MISFEASANCE.*° 
act in a proper manner, omitting to do it as it 
should be done;°7 default in not doing a lawful act 
in a proper manner, or omitting to do it as it should 
be done;*® a failure to use, in the performance of 
a duty owing to an individual, that degree of care, 
and diligence which the circumstances rea- 


UBI JUS EST 


Strictly, not doing a lawful 


sonably demand;°® the improper doing of an act 
which a person might lawfully do;%° the improper 
performance of some lawful act;*+ the performance 


Juries §§ 94-100 (right to trial by 
jury), § 106 (waiver of right), 
Larceny § 226 (petit larceny as mis- 

demeanor). 

Libel and Slander § 104 (oral charge 
of commission of misdemeanor as 
slanderous per se). 

Municipal Corporations [28-Cye 1775 
(violation of municipal ordi- 
nance) ]. 

Officers [29 Cyc 1449 (failure to per- 
form it by officer as misde- 
meanor) ]. 

Rape [33 Cyc 1430 (attempt to com- 
mit rape) ]. 

Schools and School Districts [35 Cyc 
1141 (meaning of term, as used in 
statute authorizing suspension or 
expulsion of pupil from school) ]. 
52. See Criminal Law §8§ 2353— 

2496; Trial [38 Cyc 1594 et seq]. 

53. Lovett vy. Pell, 22 Wend. (N. 
Y.) 369, 376 (for example as used 
in the Latin phrase ‘‘Presbyter popu- 
lum non mis-doceat’’). 

54. A maxim meaning “It is a 
wretched state of slavery which sub- 
sists where the law is vague or 
uncertain.” Black L. D. [cit Broom 
Leg. Max. p 150]. See Chesterfield 
v. Janssen, 2 Ves. 125, 137, 28 Re- 
print 82, 18 HRC 289. 

[a] Applied in: Hall Motors, Ltd. 
v. Rogers, 44 Ont. L. 327, 46 DomLR 
639, 646. 

55. A maxim meaning “The mercy 
of our lord the king is that every 
one should be amerced by a jury of 
good men from his immediate neigh- 
borhood, lest he should lose any part 
of his own honorable tenement,” 
Morgan Leg. Max. 

56. Distinguished from ‘“malfea- 
sance’’ see Malfeasance 38 C. J. p 344. 

Misfeasance: 

Agency §§ 498-503 (liability of agent 
to third person), 

Assumpsit, Action of § 26 (assumpsit 
for misfeasance or nonfeasance of 
publie officers). F 

Attachment § 628 (attached prop- 
erty converted through misfeasance 
of receiptor). 

Clerks of Courts § 27 (removal), § 87 
(civil liability), § 130 (criminal lia- 
bility), § 152 (of deputy clerks). 

Coroners § 48 (removal), § 49 (civil 
liability), § 50 (criminal liability). 

Corporations § 1837 (removal of offi- 


cers), §§ 1866-1947 (liability of 
officers). 

Counties § 182 (civil liability of 
members of county boards), § 159 
(removal of county officers’ or 


agents), § 196 (breach of bond of 
county officer). 

District and Prosecuting Attorneys 
§ 24 (removal), § 46 (civil liabil- 
ity), § 47 (criminal liability). 

Hxecutors and Administrators § 208 
(removal of administrator or ex- 


ecutor), § 277 (revocation of let- 
ters of administration), § 2432 
(forfeiture of compensation), § 


2575 (breach of bond). 


Guardian and Ward § 141 (removal 
of infant’s guardian), § 406 (for- 
feiture of compensation by infant’s 
guardian), § 481 (breach of infant’s 
guardian’s bond). 

Insane Persons § 287 (removal of 
guardian), § 299 (forfeiture of 
guardian’s compensation), § 309 
(breach of guardian’s bond). 

Judges § 49 (removal), §§ 115-127 
(civil and criminal liability). 

Justices of the Peace § 20 (removal), 
§§ 31-48 (civil liability), § 49 
(criminal liability). 

Landlord and Tenant § 748 (liability 
of landlord to tenant for injuries 
to premises preventing use there- 


of). 

Municipal Corporations [28 Cyc 437 

(municipal officer) ]. 

Negligence [29 Cyc 421 (negligence 
as omission or commission) ]. 

Notaries [29 Cyc 1103]. 

Officers [29 Cyc 1410 (removal), 1455 

(breach of bond) ]. 

Post Office "3, Cyc. 979 “Gof spostal 
clerk or postmaster) ]. 

Prisons [32 Cyc 324 (of prison offi- 
cer)'). 

Railroads [33 Cyc 728 (liability of 
railroad agent or employee) ]. 

Receivers [34 Cyc 508 

References [34 Cye 809]. 

Registers of Deeds [34 Cye 1021]. 

Schools and School Districts [35 Cye 

868, 891, 918]. 

Sheriffs and Constables [35 Cyc 1502, 

1612, 2006]. 

States [386 Cyc 869 (state officer) ]. 
Trusts [39 Cyc 264]. 

ST. Biack sili: 
Schuhardat, (Mo.) 
536]. 

58. Coite v. Lynes, 
114; Minkler v. State, 14 Nebr. 181, 
183, 15 NW _. 380; Carlisle v. Burke, 
82 Misc. 282, 144 NYS 1638, 164; 
Greenberg v. Whitcomb Lumber Co., 
90 Wis. 225, 231, 68 NW 93, 48 AmSR 
911, 28 LRA 439, 

59. State v. McClellan, 113 Tenn. 
616, 621, 85 SW 267, 3 AnnCas 992 
[quot Wells v. Hansen, 97 Kan. 305, 
154 P 103838, 1035, LRA1916F 566, Ann 
Cas1918D 230; Gamble v. Vanderbilt 
Univ., 138 Tenn. 616,200 SW 510, 514, 
515, LURAI918C 875]. 

60. Wells v. Hansen, 97 Kan. 305, 
154 P 10338, 1085, LRA1916F 566, Ann 
Cas1918D 230; Bell v. Josselyn, 3 
Gray (Mass.) -309, 311, 68 AmD 741 
[quot Rising v. Ferris, ONG anlilh A, 252, 
256; Emery v. American Refrigerator 
Transit Co., 193 Iowa 938, 184 NW 
750, 752, 20 "ALR 86]; Burns v. Peth- 
cal, 75 "Hun 437, 443, 27 NYS 499; 
State Vv. McClellan, 113 Tenn. 616, 85 
SW 267, 268, 3 AnnCas 992. 


[quot Rose v. 
204 Sw 534, 


33 Conn.” 1095 


[a] Similar definition.—“The im- 
proper performance of some _ act 
which might lawfully be. done.” 


Commercial News Co, v, Beard, 116 
eA Ole Bb OSs 

61. Imperial D. [quot Peo. v. Au- 
burn, 85 Hun 601, 608, 38 NYS 165]. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


of an act which might lawfully be done in an im- 
proper manner, by which another person receives 


injury ;°* a wrongful and injurious 


ful authority, or the doing of the lawful act in an 
While ‘‘misfeasance’’ may in- 
volve to some extent the idea of not doing,® ‘‘mis- 
feasance’’ means a positive wrong,® and so it is 
nonfeasance’’®> which is the 
omission of an act which a person ought to do.% 
Within the definitions above given®® a misfeasance 
may imply a trespass®® or a wrong done.?° 


unlawful manner.®? 


distinguishable from ‘‘ 


MISFORTUNE.” An unlucky 


instance of adverse fortune;’* calamity ;"* ‘evil or 


62. Bouvier L. D. [quot Haynes 
Vv. Cin¢@innati, ete, BR. Co,,-145 Ky. 
209, 216, 140 SW 176, AnnCas1913B 
719; Rose v. Schuhardt, (Mo,) 204 
SW 534, 536]; Illinois Cent. R. Co. 
vy. Mortlks, 191 Tl) 57,.69; 60: NE) 890; 
Com. v. Williams, 79 Ky. 42, 47, 42 
AmR 204; Peo. v. Auburn, 85 Hun 
601, 608, 33 NYS i65. 

[a] Similar definition.—‘‘The per- 
formance of an act in an improper 
manner, whereby some one receives 
an injury.” Williams ‘v. Dean, 1384 
Iowa 216, 221; 111 NW. 931,..11 
LRANS 410. 

63. Dudley v. Flemingsburg, 115 
Ky. 5, 9,.72 SW 3827, 24 KyL 1804, 
103 AmSR 258, 60 LRA 575. 

64. Irvin v. Callaway, 127 Ga. 246, 
55 SE 1039, 1040; Southern R. Co. 
v. Grizzle, 124 Ga. 735, 58 SE, 244, 
245, 110 AmSR 191 [auot Southern R. 
Co. v. Sewell, 18 Ga. A. 544, 90 SE 
940 988 Southern R. Co. v. Rowe, 
2 Ga. A. 557, 59 SE 462, 466; Wells 
v. Hansen, 97 Kan. 305, 154 P 1033, 
1035, LRAI916F 566, “AnnCas1918D 
230; Carson v. Quinn, 127 Mo. A, 525, 
105 SW 1088, 1091. 

[a] Mitfeasance may involve to 
some extent the idea of not doing, as 
where an agent, while engaged in 
the performance of his undertaking, 
does not do something which it was 
his duty to do under the circum- 
stances, as, for instance, when he 
does not exercise that care which a 
due regard to the rights of others 
may require. Ellis v. McNaughton, 
76 Mich, 237, 242, 42 NW 1113, 15 
AmSR 308; Lough vy. Davis, 30 Wash. 
204, ae 70 P 491, 94 AmSR 848, 59 
LRA. 802. 

65. Scagon v. Quinn, 127 Mo. we 
525, 105 SW 1088, 1091. 

66, Bryce v. Southern R. Coy, 125 
Fed. 958, 962; Southern R. Co. v. 
Rowe, 2 Ga. A. 55 7, 59 SE 462, 466; 
Southern R. Co. v. Miller, 1 Ga. A. 
616, 57 SE 1090, 1092; Wells v. Han- 
sen, 97 Kan. 305, 154 P 1033, 1035, 
LRAI916F 566, AnnCasl918D 230; 
Haynes v. Cincinnati, etc eReCos 145 
Ky. 209, 140 SW 176, 179, AnnCas 
1913B 719; Gregor v. Cady, 82 Me. 
T31. M36, 289A F085 ody AmS 2. 466; 
Orcutt v. Century Bldg. Co., 201 Mo. 
424, 99 SW 1062, 1068, 8 LRANS 929; 
Minkler Vv. State, 14 "Nebr. 181, 1838; 
15 NW 330; Dunham v. City Trust 
Con Aakd App. Div. 584, 101 NYS 87, 
89; Glynn v. Niagara Falls, 29 Ont. 
L. 517, 5 OntWN 285, 15 DomLR 426. 

{a] “The leading case in this 
state and in the United States upon 
the question of nonfeasance and mis- 


feasance is the case of Thorne v, 
Deas, 4 Johns. (N. Y.) 84, decided 
in 1809.” Condon vy. Exton-Hall 
Brokerage, etc. Agency, 80 Misc. 
369, 372, 142 NYS 548. 

[b] Distinctions.—(1) “It will be 


readily seen that there is a marked 
difference between describing misfea- 
sance and non-feasance; one a defi- 
nite act which the law forbids; the 
other a failure to act, where the law 
commands an act. The former con- 
sists in doing something; the latter 
consists in doing nothing; in the for- 
mer there is some act to specify; in 
the latter no act to specify. There 
is no act of any kind. There is ha- 
bitual and continued omission to act; 


MISFEASANCE—MISJOINDER 


exercise of law- MISHAP. 


instructions; 


MISIONES. 


accident ;*?_ any 


a course of conduct; a habit of wil- 
ful or corrupt refusal to perform the 
duties required by the statute. It is 
readily apparent that it is impossible 
to particularize a continual course 
of non-action. What a person does 
not do, can be described only in gen- 
eral terms, in a negative way.’ 

Moulton v. Scully, 111 “Me. 428, 448, 
89 A 944. (2) “Nonfeasance” is do- 
ing nothing, while ‘‘misfeasance”’ is 
doing improperly. Stiewel v. Bor- 
man, 63 Ark. 30, 36, 37 SW 404, 405. 
(3) The failure of a gas company 
operating as an agent of a city un- 
der contract for the illumination of 
the city streets to perform its duty 
to keep service pipes from its mains 
to the city lamps in repair involves 
an affirmative element of negligence 
amounting to misfeasance, and it is 
liable to anyone injured in conse- 
quence thereof, for an agent who un- 
dertakes and enters on the execution 
of a particular work must use rea- 
sonable care in the manner of exe- 
cuting it, and he cannot, by abandon- 
ing its execution, exempt himself 
from liability to any person suffering 
injury by reason of his act, because 
that act is not ‘“nonfeasance,” but is 
“misfeasance.’’ Consolidated Gas Co. 
v. Connor, 114 Md. 140, 78 A 725, 729, 
32 LRANS 809. (4) The negligence 
of a mining company’s superintend- 
ent in charge of its mine in maintain- 
ing a shaft in a dangerous condition, 
and in permitting its use by third 
persons unaware of its dangerous 
character is not a “nonfeasance” for 
which he is responsible to the com- 
pany only, but is ‘misfeasance” for 
which he is liable when such neg- 
ligence is the proximate cause of 
injuries. Hagerty v. Montana Ore 
Purchasing Co., 38 Mont. 69, 98 P 643, 
646, 25 LRANS 356. 


67. See Nonfeasance [29 Cyc 1058]. 
peor See supra text and notes 57~ 
69. Imperial D. [quot Peo, v, Au- 


burn, 85 Hun 601, 608, 33 NYS 165]. 
[a] A servant’s' careless or negli- 
gent act is called a “misfeasance.” 
In its nature it is or becomes a tres- 
pass. Cincinnati, etc., R, Co. v. Rob- 
ertson, 115 Ky. 858, 860, 74 SW 1061, 
25 KyL 265 [cit Murray vy. Usher, 
117 N. Y. 542, 23 NE. 564; Burns v. 
Petheal, 75 Hun 442, 27 NYS 499]. 
70. Imperial D. [quot Peo. v. Au- 
burn, 85 Hun 601, 608, 33 NYS 165]. 
71. “Misadventure” analogous see 
Misadventure ante p 1213. 
Misfortune: 
As ground for: 
New trial see New Trial [29 Cyc 
50 


ne 
Review see Review [34 Cyc 1706]. 

Homicide by see Homicide § 268. 

Liability for injury caused by see 
Actions § 63. 

Opening or vacating judgment for 
see Judgments §§ 534-538. 
72. Ennis v. Fourth St. Bldg. 

Assoc., 102 Iowa 520, 522, 71 NW 426 

{cit Standard D.J]. See Ahearn v. 

Mann, 63 N. H. 330, 331; Wadleigh 

v. Eaton, 59 N. H. 574;. Holton v. 

Olcott, 58 N. H. 598, 599; In re Moul- 

ton, 50 N. H. 532, 587; In re French, 

17 .N.. H.° 472, 475. 

[a] “Accident, mistake, or misfor- 

tune.”—Couillard v. Seaver, 64 N. H. 


cross accident ;"° 
chance;’8 mishap.7® 

Ill luck; misfortune; 
MISINSTRUCT. 
to instruct amiss.*? 

In Spanish ecclesiastical law, the 
religious foundations devoted to the conversion of 
the aborigines in the Spanish colonial possessions, 
especially the Philippines where three fifths of the 
parishes were served by friars of the Dominican, 
Augustinian, and Franciscan recolectos orders.*? 

MISJOINDER.** 
of parties to a suit as plaintiffs or defendants, or 


[40 C. oe] 2228 


ill fortune; ill luck;?? mis-: 


mischance.*® 
To give wrong or improper 


The improper joining together 


614, 9 A 724, 
“Accident” defined sce 1 C. J. p 390. 
73. Ennis v. Fourth St. Bldg. 
Assoc., 102 Iowa 520, 522, 71 NW 426 
{cit Standard D.]. 


74. Ennis v. Fourth’ St. Bldg. 
Assoc., supra [cit Standard D.]; 
Anthony v. Karbach, 64 Nebr. 509, 
512, 90 NW 243, 97 AmSR 662. : 

fa] “ ‘Misfortune without any 
misconduct’... means pure misfor- 


tune as distinguished from and with- 
out misconduct.” Re Burgess, 57 L. 


T. Rep. N.S. 200. 
{b] Losing “means” of support 
through “misfortune.”—A charitable 


devise in trust for the foundation of 
a home for aged bachelors and 
widowers is not too indefinite be- 
cause of a provision that an appli- 
cant for admission to the home must 
have lost by misfortune thé means 
he once had for support, where the 
other provisions required the appli- 
cant to be respectable, which, with 
the term ‘‘misfortune,’’ would exclude 
those who dissipated their means. 
Kitchen v. Pitney, 94 N. J. Eq. 485, 
119 A 675, 678. ° 
11 {Galamity” defined see 9 C. J. p 


75. Anthony v. Karbach, 64 Nebr. 
509, 512, 90 NW 243, 97 AmSR 662. 
76. Anthony Vv. Karbach, supra. 
{a] Like its synonyms, “casualty” 
or “accident,” ‘‘misfortune” may pro- 
ceed or result from negligence or 
other cause, known or unknown. Mc- 
Carty v. New York,’ etc., R. Co.,' 30 

Pa. 247, 251, 

77. Anthony v. Karbach, 64 Nebr. 
509, 512, 90 NW 243, 97 AmSR 662. 

[a] “Misfortune” as used in a 
guaranty.—Grant v. Hotchkiss, 15 
Hower CN] ye) 2925829 3: 

78. Ennis *v, Fourth St. Bidg? 
Assoc., 102 Iowa 520, 522, 71 NW 426 
{cit Standard D.]. 

“Mischance” defined see ante p 1220. 
79. Ennis v. Fourth St Bide 
Assoc., 102 Iowa 520, 522, 71 NW 

426 [cit Standard D.]. 

“Mishap” defined see post this page. 

80. Webster New Int. D. See. Hall 
v. Missouri, etc., Tel. Co., 141 Mo. A. 
183, 188, 124 SW 557 (an injury to 
a servant from a cause which could 
not have been reasonably anticipated, 
or. anticipated under the circum- 
stances surrounding the accident, 
may be characterized as a “mishap,” 
for the result of which a master is 
not liable). 
Ry nies caer defined see 1 C. J. p 

“Mischance” defined see ante p 1220, 

“Misfortune” defined see ante this 
page. 

81. Smith v. Billings Sugar Co., 37 
Mont. 128, 94 P 839, 841, 15 LRANS 
837. See Criminal Law 8§ 2353-2496; 
Trial [38 Cyc 1594 et seq]. 

82. Escriche Diccionario (remark- 
ing that “the church, the crown of 
Spain and humanity have much rea- 
son to thank these conquerors who 
in three centuries of triumphs have 
shed no blood but their own’’). See, 
however, Rizal Noli Me Tangere. See 
also generally Religious Societies [34 
Cye 1112]. 

83. “Defect of parties” not syn- 
onymous with “misjoinder of parties” 
see Pleading [31 Cyc 294]. 


1224 [40 0.J.] 


of different causes of action.84 


MISLAY.®® 
MISLEAD.*’ 


ceive; to lead astray.®® 


MISLEADING INSTRUCTIONS.*°® 


MISMANAGE.®° To manage ill 
MISMANAGEMENT.*? 


ment.°? 


MISMANAGER.** 
MISNOMER.** 


or other instrument.®§ 


MISPLEADING.®*® 


Misjoinder: 

Actions §§ 188-274. P 

Dismissat and Nonsuit § 101 (mis- 
joinder of parties as ground for 
involuntary dismissal). 

Equity § 305 (joinder of plaintiffs), 
§ 309 (ioinder of defendants), § 331 
(who may object for misjoinder of 
defendants), § 427 (multifarious- 
ness in bill in equity), § 430 (mis- 
joinder of causes). 

Indictments and Informations §§ 312-— 
819 (joinder of parties), §§ 320- 
356 (joinder of offenses), § 389 
(misjoinder as ground for quash- 
ing indictment), § 405 (as ground 
for demurrer), § 537 (waiver). 

Parties. 

Pleading [31 Cyc 177 (pleading mis- 
joinder of parties in action of tort 
in abatement), 282 (of causes of 
actions as grounds for demurrer), 
294 (of parties as ground for de- 
murrer), 438 (misjoinder of causes 
of action cured by amendment), 
731 (waiver of misjoinder of causes 
of action) ]. 

84. Black L. D. 
{a| “Multifarious” compared. 

“While not entirely synonymous, the 


common-law term ‘misjoinder’ and 
the equity term ‘multifarious’ have 
much in common. They each token 
improper joinder. ... Neither term 


has reference, in the abstract, to the 
merits of the causes of action at- 
tempted to be singly pleaded, but to 
a confusing result wrought by their 
joinder in statement in one pleading. 
The assertion of neither goes to the 
right of plaintiff or complainant to 
recover upon the substance of his 
claim (cause of action), but only and 
merely asserts the improper joinder 
of two or more causes of action.” 
Skains v. Barnes, 168 Ala. 426, 430, 
53 S 268. 

[b] Nonjoinder. — A misjoinder 
cannot be distinguished from a non- 
joinder in principle or effect. Wither 
fault can be searched out, found, and 
cured by ‘demurrer, Victor Talking 
Mach. Co. v. American Graphophone 
Co., 118 Fed. 50, 51. 

85. See Winding Lost Goods § 1; 
Indictments and Informations §§ 69- 
72; Lost Instruments § 2; Pleadings 
[31 Cyc. 598 et seq]; Records [34 
Cyc 606 et seq]. 

86. Webster D. [quot Shehane v. 
State, 13 Tex. A. 533, 535]. 

87. See Lead 33 C. J. p 972. 

“Grossly misleading” see Grossly 
28 C. J. p 830 text and note 34. 

Misleading instructions see Crimi- 
nal Law § 2477; Trial [38 Cyc 1602]. 


88. Webster New Int. D. 

[a] “ed” and “misled” distin- 
guished.—E. L. Essley Mach, Co. vy. 
First Trust Co., 160 Wis. 300, 306, 
151 NW 814. 

{[b] “As to be misleading.”—Dia- 


mond Drill Contracting Co. v. Inter- 
national Diamond Drill Contracting 
Coy, L106 Wiash: 725.805. ds95P 1120; 

89. See Criminal Law § 2477; 
Trial [388 Cyc 1602]. 

90. See Mismanagement post this 
page; Mismanager post this page. 


To lay in the wrong place; to lay 
in a place not recollected; to lose.*® 
To cause to err or mistake; to de- 


Wrong or bad manage- 


One who manages 11.9 
may be a mismanager without being dishonest.°® 

A mistake in a name, the giving 
an incorrect name to a person in a pleading, deed, 


According to its etymology 


MISJOINDER—MISPRISION 


or improperly.°** 


One 


of misprising; 
mistake.® 


91. Webster New Int. D. See 
Bailey v. Helena Police Dept. Exam- 
Aine Selen  C., stoma LOI: lon) wetccia ak: 
572, 574. 

92. See Mismanage ante this page 
Mismanager post this page. 

93. Webster Int. D. See Sexton 
Ve ROCK EM LOR Sat Creo OD tooo 
180, 182; Bryant v. Orangeburg City 
Council=70 S: C.137;"49 SHr229) 231; 
Missouri, ete., R. Co. v. Kellerman, 
39 Tex. Civ. A. 274, 87 SW 401, 404 
(a statute, providing that railroad 
companies shall be liable for dam- 
ages to any employee of such com- 
panies: in consequence of any negli- 
gence of their agents or of any mis- 
management of their engineers or 
other employees to any person sus- 
taining such damage, does not make 
a distinction between agents on the 
one hand and engineers and other 
employees on the other, nor between 
negligence and “mismanagement,” but 
by the act a company is made re- 
sponsible for any mismanagement of 
its engineers or other employees 
to any person sustaining damage 
thereby). 

[a] Distinguished from “inatten- 
tion.”—Brooks v. Blanshard, 1 Cromp. 
& M. 779, 793, 149 Reprint 613. 

“VWisconduct” synonymous 
Misconduct ante p 1220. 

Alege hare pat defined see 38 C. J. 
p 524. 

94. See Mismanage ante this page; 
Mismanagement ante this page. 

95. Webster New Int, D. 

96. Lebovitch vy. Levy, 128 La, 518, 
54 S 978, 981. 

97. Misnomer: 

Affidavits §§ 82-84, 

Appearances § 49 (effect of general 
appearance on misnomer in proc- 
ess), § 59 (effect of general ap- 
pearance on misnomer of defendant 
in pleadings). 

Arbitration and Award § 51 (of arbi- 


see 


trators in submission), § 52 (of 
parties in submission), § 268 (in 
award). 

Attachment, § 687 (of obligee on 


forthcoming bond). 

Bills and Notes § 307 (of payee), 
§ 308 (of drawee), § 954 (of party 
in notice of dishonor). 

Charities § 46 (of donee or trustee 
of charitable gift). 

Chattel Mortgages § 132 (of parties 
in affidavit). i 

Corporations §§ 388-395 (effect of 
misnomer of corporate name). 

Criminal Law § 745 (of defendant 
in indictment or information as 
ground for plea in abatement), 
§ 2796 (of defendant in indictment 
or information as ground for arrest 
of judgment). 

Deeds §§ 54, 56. 

Depositions § 118 (of person to take 
deposition). 

Dismissal and Nonsuit § 100 (of 
party as ground for dismissal or 
nonsuit). 

Equity § 334 (of parties). 

False Imprisonment (in warrant of 
arrest). 

Garnishment § 296, 


and natural meaning, pleading amiss, or pleading 
wrongly ;! in its immediate and more usual seuse, 10 
signifies essential errors or omissions in defendant "Ss 
defense;? and it is also expressly defined to com- 
prehend any mistakes or omissions, essential either 
to the action or defense, occurring either in the 
declaration or the subsequent pleadings.* 
MISPRISION. A term derived from the old 


French, mestris, a neglect or contempt;* the act 


misapprehension; misconception; 


In criminal law a term used to signify every con- 
siderable misdemeanor which has not a certain name 
given to it by law.® 

In practice, a clerical error or mistake made by 


Indictments and Informations §§ 226— 
237 (description of person accused), 
§ 388 (as ground for quashing in- 
dictment). 

Judgments § 51 (in process to Sup- 
port judgment), § 132 (of party 
as affecting validity of judgment), 
§ 416- (of defendant in default 
judgment), § 505 (of party as 
ground for setting aside or vacat- 
ing), § 859 (ground for collateral 
impeachment), § 1211 (dismissal 
of suit for misnomer as bar to 
subsequent action), § 1561 note 8 
[a] (of either party to judgment 
as fatal variance). 

Juries § 248 (of juror as ground for 
challenge to array or quashing 
venire). 

Justices of the Peace § 152 (of de- 
fendant in summons as affecting 
jurisdiction of justice). 

Parties [30 Cyc 140 (of party, how 
question raised) ]. 

Pleading [31 Cyc 96, 98, 220, 248, 287, 


737 (of party in pleading) ]. 
Process [82 Cyc 4385]. : 
98. Black D. See Trimble v. 


State, 4 Blackf. (Ind.) 435, 437 [quot 
Thomas v. Desney, 57 Iowa 58, 60, 
10 NW 315] CTL twoe names are 
taken promiscuously to be the same 
in common use, though they differ in 
sound, there is no variance... ., 
Where two names are derived from 
the same source, or where one is an 
abbreviation or corruption of the 
other, but both are taken by common 
use to be the same, though differing 
in sound, the use of one for the 
other is not a misnomer’); Schaller 
v. Marker, 136 Iowa 575, 114 NW 43, 
44 (publication of an original notice 
designating defendant as “Chase 
Marker,” instead of ‘“‘Chan Marker,” 
constituted a fatal ‘‘misnomer’’); 
State v. Timmens, 4 Minn. 325, 331; 
Petrie v. Woodworth, 3 Cai. (N. Y.) 
Zuo, Res ve Plenty ile ie Qt eee: 
346, 350 (“We are of opinion that the 
word ‘misnomer,’ which means a 
naming amiss, is wide enough to 
cover the faulty indication of 'a 
christian name by means of the 
initial’), 

[32 


99. See 
Cy.cuint 

1. Lovett v. Pell, 22 Wend. (N. Y.) 
369, 376 [quot Chicago, etc., R. Co. v. 
Murphy, 198 Ill. 462, 466, 64 NE 
1011) 

[a] “Misjoinder of issue’ com- 
pared.—Lovett v. Pell, 22 Wend. (N. 
YS) FSC9F Sie 

2. Lovett v, Pell, 22 Wend. (N. Y.) 
3869, 376 [quot Chicago, ete., R. Co. v. 
Murphy, 198 Ill. 462, 466, 64 NE 1011]. 

3. Lovett v. Pell, supra [quot Chi- 
cago, ete., R. Co. v. Murphy, supra]. 

4. 4 Blackstone Comm, p 119. 

5. Merrill v. Miller, 28 Mont. 134, 
145, 72 P 423. See Reg. v. Conyers, 
8 Q. B. 990; 55 BCL 981, (990, 115 
Reprint 1143. 

“Misconception” defined see ante p 
1220. 

“Mistake” defined see post p 1226. 

6. Black L. D. [cit 3 Inst. p 36]. 

[a] Negative or positive.—Mis- 


generally Pleading 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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a clerk or other judicial or ministerial officer in 


writing or keeping of records.” 
MISPRISION OF FELONY. 
MISPRISION OF TREASON.? 


MISQUOTATION. Erroneous or inaccurate quo- 


tation.?° 
MISREPRESENT." 


MISREPRESENTATION.® 


MISSED HOLE. As 


used 


failed to explode.18 


prisions are generally divided into 
two sorts: Negative, which consist in 
the concealment of something which 
ought to be revealed; and positive, 
which consist in the commission of 
something which ought not to be 
done. 4 ' Blackstone Comm. p 119. 

Distinguished from compounding 
felony see Compounding Felony § 3. 

Misprision of felony see Criminal 
Law § 13. 

Misprision of treason see Treason 
[38> Cy.c"-959]5 f 

7 Black L.: D- ~See Merrill v. 
Miller, 28 Mont, 134, 72 P 427, 

[a] ‘“Misprision”’ of clerk.—Jones 
Vv. Hazard Dean Coal Coy, 169 Ky. 
588, 184 SW 1131, 1132; Gayheart v. 


Gee: 137 Ky. 472, 125 SW 1085, 
1087. 
8. See Criminal Law § 13. 


9. See Treason [38 Cyc 959]. 

10. Webster New Int. D. 

{a] “Misrouting’”’ distinguished.— 
“A misstatement, or misquotation, of 
the rate over a given route is-one 
thing; misrouting is a different mat- 
ter. We do not think that it can be 
said that there is a ‘misrouting,’ in 
any proper sense, when the route 
given by the company is that re- 
quested by the shipper or passenger.’ 
Louisville; etc., Co. v. Maxwell, 
237 U- -S- 94, 99, 35 SCt AO4 DOME eds 
852. See Carriers $1232. 

11. See Misrepresentation post this 
-_page;and cross references there listed. 

12. Webster D. [quot Zackwik v. 
Hanover F. Ins. Co., (Mo. A.) 225 SW 
1355 oO). 

13. Distinguished from “mistake” 
see Mistake post p 1226. 

Misrepresentation: 


of misrepresentations in applica-| 
tion). 

Adverse Possession § 368 (fraudulent 
deeds as censtituting color of 
title). 

Auctions and Auctioneers § 44. 

Bonds. § 36. 


Cancellation of Instruments § 23. 
Compromise and Settlement §§ 45-47. 
Contracts § 272 et seq. 

Deeds §§ 147-155. 

False Pretenses § 13 et seq. 

Fidelity Insurance § 15. 

Fire Insurance §§ 188-190. 

Fraud § 7 et seq. 

Fraudulent Conveyances §§ 133-156 

- (badges of fraud). 

Frauds, Statute of §§ 71-83. 

Guaranty § 65. 

Indemnity § 10. 

Infants § 35 (false representation 
as to.age as creating estoppel to 
disaffirm). 

Injunctions § 682 (as ground for dis- 
solution). 

Insolvency § 239 (as ground for re- 
fusal of discharge). 

Insurance §§ 511-516. 

Judgments § 496 (as ground for va- 
cating judgment), §§ 738-746 (equi- 
table relief on ground of fraud), 


To represent incorrectly; 
to give a false or erroneous representation of, either 
maliciously, ignorantly, or carelessly.’? 
A term not consid- 
ered a technical one,!* defined as the statement made 
by a party that a thing is in fact in a particular 
way, when it is not so;'® untrue representation; 
false or incorrect statements or account.1® 

MISS. A term commonly used to designate a 
woman who has never been married.1? 
in connection with 
blasting, a hole charged with dynamite which has 


.|believing it to be true. 
Accident Insurance § 61 et seq (effect 


MISPRISION—MISSIONARY 


[40 C.3.] 1295 


MISSED SHOT. As used in the vocabulary of 


miners, means charges of powder that had failed 
to explode at the proper time.?® 


MISSILE. 


not found.?® 
MISSION.?¢ 


well understood 


work. 


A 
projected or intended to be projected, as a spear, 
an arrow, or a bullet.?° 

MISSING. Absent;?t absent from the proper or 
accustomed place;?? gone;7% 


MISSIONARY.*! 
ing a well accepted meaning*? and used either as a 
noun or as an adjective.*4 


ot 


weapon or object thrown, 


lost;?4 not present or 


A term with a definite meaning,?* 


in common language,?* defined as 


an association which sends teachers into heathen 
countries to christianize, civilize, and educate the 
natives;2® the organized effort to do missionary 


A term of common use,*? hay- 


As a noun, a person 


who is sent upon a mission, especially one sent to 


§§ 866-868 (collateral attack on 
ground of fraud). 
Judieial Sales § 161 (as 
vacating sale). 
Landlord and Tenant § 1124 (as de- 
fense to action for rent). 
Life Insuranee § 170 et seq. 
Mae Benefit Insurance [29 Cyc 
6). 
Principal and Surety [32 Cyc 66]. 
TA ee ate ks of Instruments [34 Cyc 


ground for 


Release [84 Cye 1059]. 

Sales [85 Cyc 63 et seq]. 

Specific Performance [36 Cye 600 (as 

“affecting right to specific per- 
formance) ]. 

Subseriptions [37 Cye 493]. 

Vendor and Purchaser [39 Cyc 1253 
(invalidating offer or acceptance), 
1293 (waiver of right to avoid con- 


tract because of misrepresenta- 
tion), 1372 (ground for rescission 
of contract by vendor), 1417 


(ground for rescission of contract 
by purchaser), 1939 (right to set 
off damages from misrepresenta- 
tion in action for purchase money) ]. 


14. Zackwik v. Hanover F., Ins. 
Co., (Mo; A.) 225°SW -135, 139. 

15. Bouvier L. D. 

[a] False or fraudulent repre- 
sentation is a representation con- 


trary to the fact, made by a person 
with a knowledge of its falsehood, 
and being the cause of the other 
party’s entering into the contract. 
Black L. D: See Attwood v. Small, 
6. Cl. & F. 232, 7 Reprint 684. 

[b] Innocent misrepresentation is 
where the person making the repre- 
sentation had reasonable grounds for 
Black sine? 
See Kennedy v. Panama, ete. Mail 
Oren tay el a aa GS. EOS: 

{c] Negligent misrepresentation is 
a false misrepresentation made by a 
person who has no reasonable grounds 
for believing it to be true, although 
he does not know that it is untrue, 
ee even believe it to be true. Black 


16. Webster PD. [quot Zackwik vy. 
Hanover F. Ins. Co., (Mo. A.) 225 SW 
135, 1397]. 

17. State v. Buck, 43 Mo. A. 443, 
447. See State v. Tingle, 103 Miss. 
672; 60 S 728, 729. 

18. -Stearns v. Reidy, 33 Ill. A. 246, 
247 [aff 135 Ill. 119, 124, 25 NE 7621. 

19. Bird v. Utica Gold Min. Co., 
2 Cal. A. 674. 84 P 256, 259. 

20. Webster New Int. D. See 
ccake vy. Manuel, 153 la: 7, 95 S' 263) 

21. Century D. [quot State v. 
Wheeler, 172 Ind, 578, 89 NE 1, 2 
19 AnnCas 834]. 

, 22, ‘Standard D. [quot State v 
Wheeler, supra]. 

23. Century D., [quot State vy. 
Wheeler, supra]. 

24. Standard D. [quot State v 
Wheeler, supra]. ; 

25. [quot State y 


Century D. 


Wheeler, supra}. ! 
26. See Missionary post this page; 
and cross references: there listed. 


27. Witchcock. v. Church, 175 III. 
AST Soe 

28. Domestic, etc., Missionary 
Soc.’s App., 80 -Pa. 425; 435 [quot 


Hitcheock -v. Board of Home. Mis- 
sions, 175 Ill. A. 87, 91] (‘‘ ‘Mission’ 
is well understood ‘in common lan- 
guage. For more than forty years, 
the different American churches have 
been engaged in establishing « and 
maintaining missions in various parts 
of the heathen world. .'.". The pur- 
pose is to civilize, christianize, and 
educate the natives of those coun- 
tries where the missions are estab- 
lished. This: is accomplished by 
preaching, by oral instructions, and 
by schools. . The whole’ machin- 
ery of the work at. the selected spot 
in a foreign land is called a ‘mis- 


sion.’ It. is, in fine, a: ehristian 
school’), 

29. abet sae Cam etc., Missionary 
Soc.’s -App., sup 

30. Webster Nee Int. D. [quot 
Cummings v. Dent, (Mo.) 189 SW 
1161, 1162). 

31. See Mission ante this page. 


Missionary purposes as charitable 
see Charities § 30. 

32. Bulkeley v. Worthington °*Ec- 
clesiastical Soc., 78 Conn. 526, 534, 68 
A’ 351, 12 LRANS 526:[quot In re 
McCormick, 206 N. Y. 100, 102, 103, 
99 NE 177]. 

33. Bulkeley v. Worthington Ec- 
clesiastical Soc., supra [quot In re 
McCormick, supra]. (“This meaning 
is the same whether the uése is in- 
tended to be precise and technical, or 
merely that of every day speech. By 
universal acceptance the word ‘mis- 
sionary,’ whether as a noun or ad- 
jective, embraces’ not only the con- 
ception of a religious, charitable or 
educational work or worker, but also 
of such a work done through philan- 
thropic motives, for the welfare of 
others too poor, too unappreciative 
or too indifferent to do it themselves, 
and by persons supported or means 
furnished in part at least by some 
agency of which those for whom the 
work is done do not form a sustain- 
ing part. The derivation of the word 
implies a sending, and so it is that 
in both technical and common speech 
the idea of a sending forth, a send- 
ing forth to the service of others, 
the doing of a work for others, is 
associated with its meaning. Some- 
times it is used to characterize the 
agency Sent; sometimes of the agency 
sending; but always there is asso- 
ciated with the notion of a benevo- 
lent service for others, that of such 
service sent, whether far or near, by 
those who maintain it to those who 
need it’’). 

34. Bulkeley v. Worthington Ec- 
clesiastical Soc., supra [quot In re 
McCormick, supra]. 
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propagate religion;*> a person sent by ecclesiastical 
authority to labor for the propagation of his reli- 
gious faith in a community where the chureh has 
no self-supporting indigenous organization; 


a propagandist ;°° one laboring to 


pel, especially among a neglected population in con- 
nection with some church or society;*7 one sent to 
preach the Gospel to the heathen or the poor.*® 
an adjective, of or pertaining to missions; befitting, 
or characteristic of, a person sent on a mission; 
engaged in, or devoted to, missions.*® 


MISSISSIPPI CURRENCY.*° 


MISSISSIPPI RIVER. The largest river of North 


America.*! 


MISSIONARY—MISTAKE 


hence, 
spread the Gos- 


period.4? 


As 


hoe ee 


the mails, wherein the contractor agrees to be re- 
sponsible for any miss mails which occur on the 
part of the mail route on which he has to transport 
the mails, a term which means that the parties 
were stipulating for the accidental or casual omis- 
sions to deliver the mail within the prescribed 


MISSOURI CURRENCY.** 

MISSPELLING.** 

MISSPEND. To spend amiss; to make a bad or 
useless expenditure of; to waste.*® 


MISSTATEMENT. A wrong or incorrect state- 


ment.*® 


MISTAKE.*? 


MISS MAILS. As used in a contract to carry 


35. Webster D. [quot In re Ful- 
ler, 75 Wis. 431, 436, 44 NW 304]. 
{al In the liquor traffic.—‘“‘These 
men, with numerous others, were em- 
ployed by Corning & Co, to go to 
saloons throughout the country and 
puff that company’s liquors, so that 
salesmen of wholesalers and jobbers 
would find the way prepared for 
them. In the liquor world these 
puffers are called ‘missionaries.’ ”’ 
eer v. Corning, 255 Fed. 129, 130. 
In re McCormick, 206 N. Y. 
100° “102, 99 NE 177 [cit Century Dsl. 


37. Stormonth Eng. D. [quot In 
re McCormick, supra]. 
38. Stormonth Eng. D. [quot In 


re McCormick, supra]. 

39. Webster New Int. D. 

[a] “Missionary purposes.”—Jones 
v. Patterson, 271 Mo. 1, 5, 195 SW 
1004, LRA1917F 660. 

{b] “Missionary society.” — (1) 
The term “missionary society” is of 
common use (Bulkeley v. Worthing- 
ton Ecclesiastical Soc., 78 Conn. 526, 
534, 68 A 351, 12 LRANS 526 [quot 
In re McCormick, 206 N. Y. 100, 102, 
103, 99 NE 177]), (2) and has a well 
accepted meaning (Bulkeley v. Worth- 
ington Ecclesiastical Soc., supra [quot 
In re McCormick, supra]). (3) The 
term does not include a society or- 
ganized for the purpose of carrying 
on medical or other colleges, or any 
institution whatever which is prima- 
rily and exclusively educational, and 
especially one in which a compensa- 
tion is demanded for the instruction 
furnished. Peo. v. Cothran, 27 Hun 
CN. Y.) 344, 345. 

40. See Currency 17 C. J. p 405 


note 50 [i]. 

41. Century D. See Franzini v. 
Ihayland, 120 Wis. 72, 97 NW _ 499, 
501 (the term ‘‘Mississippi river,” 


used in the enabling act, descriptive 
of the boundary between Wisconsin 
and Minnesota, applies to the broad 
expanse of water flowing in a gen- 
erally southerly direction, known at 
the date of such act as such river, 
not any bayou upon either side 
thereof). 

fal The words “Mississippi River” 
will be held to include only that body 
or stream of water which is popu- 
larly known as that river, and will 
not include lakes and streams which, 
although connected with the main 
body of water known as the Mis- 
sissippi River, yet form no part of 
the river proper. State v. aug, 
95 Iowa 4138, 418, 64 NW 398, 29 
LRA 390. 

42, Davis v. Wade, 4 Ala. 208, 211. 

43. See Currency 17 C. J. p 405 
note 50 [j]. 

44. Misspelling in: 
Indictment see Indictments and In- 
. formations § 177. 
Pleading see Pleading [31 Cyc 77]. 
Statute see Statutes [36 Cyc 1126]. 
Verdict see Criminal Law § 2588; 

Trial 138) Cyc. 1877]. 

Misspelling of name see Names 
[29 Cye. 272]. 

45. Century D. 

[a] As used in a statute provid- 


ing a penalty for all persons who 
misspend what they earn and do not 
provide for the support of themselves 
and their families, ‘misspend”’ does 
not mean a morally improper ex- 
penditure of the earnings, but it is 
the appropriation of the earnings to 
other purposes than the support of 
their families, with an intention to 
leave their families unprovided for. 

Misspending money is spending it 

differently from the way it ought 

to be spent. State v. Ransell, 41 

Conn. 4338, 441. 

46. Webster New Int. D. See 
Louisville, ete., R. Co. v. Maxwell, 
237 U. S, 94, 99, 35 SCt 494, 59 L. ed. 
853, LRA1915E 665 (of rate); Leon- 
ard v. State Mut. L. Assur. Co., 27 
R, 1,'121, 61, A 52, 114 AmSR 30. 

47. Mistake: 

Accord and Satisfaction § 105 vergune 
for impeachment of accord 

Accounts and Accounting §§ 397-341 
(ground for impeachment of ac- 
count stated). 

Acknowledgments § 273 (ground for 
impeachment of certificate of ac- 
knowledgment). 

Adultery §§ 16, 17 (as defense). 

Adverse Possession §§ 242-245 (effect 
of possession under the state cs 
to boundaries). 

Affidavits §§ 121-136 (amendment of 
defects), 

Alteration of Instruments § 97 (af- 
fecting validity). 

Ambassadors and Consuls § 49 (re- 
covery of moneys paid by consul 
through mistake). 

Appeal and Error § 1081 (excuse for 
delay in appeal), § 2214 (excuse 
for failure to file transcript on 
appeal), § 3329 (in execution of 
appeal bond). 

Arbitration and Award §8§ 462-474 
(ground for impeachment of 
award). 

Assignments § 105 (affecting valid- 
ity of assignment), 

Attachment § 183 (in affidavit as to 
name of defendant). 

Auctions and Auctioneers § 44. 

Audita Querela § 6 note 36 [a] (as 
defense). 

Bail § 145 (as defense to action on 


bail bond). 
Bailments Soo) (misdelivery by 
bailee, intentional or otherwise as 


conversion), 

Bills and Notes §§ 188, 189 (in date), 
§ 307 (in designation of payee), 
§ 1053 (as defense to action 
against bona fide purchaser), 
§ 1088 (in payee’s name as_ pre- 
cluding real payee from _ suing), 
§ 1093 (right of person to whom 
notes indorsed or assigned by a 
wrong name by mistake to sue 
in his true name). 

Bonds §§ 38-46 (affecting validity of 
bond generally). 

Breach of the Peace -§ 7 (as defense). 

Building and Construction Contracts 
§ 109 (affecting validity of cer- 
tificate of architect). 

Cancellation of Instruments §§ 17-— 

(as ground for cancellation), 
§ 145 (pleading), § 189 (burden of 


Although ‘‘mistake’’ is said to 


proof). 

Carriers § 260 (recital in bill of lad- 
ing conclusive against mistake), 
§§-378, 379 (in delivery of goods 
by carrier), § 1177 (rights of pas- 
senger taking wrong train), 
§§ 1182-1184 (of ticket agent in 
sale of ticket), §§ 1185, 1186 (of 
conductor as to right of transpor- 
tation). 

Chattel een rye § 101 (misdescrip- 
tion in chattel mortgage), § 224 (of 
recording officer in filing chattel 
mortgage). 

Compositions with Creditors § 72 
(affecting validity). 

Compromise and Settlement §§ 48-51 
(ground for opening, vacating, or 
setting aside settlement). 

Confusion of Goods § 6. 

Contracts §§ 246-271 (affecting real- 
ity of consent), § 503 (clerical 
errors or omissions), §§ 656, 674 
(ground for rescission). 

Corporations § 890 (affecting valid- 
ity or subscription to corporate 
sto 

Costs §§ 446-461 (erroneous taxation 
of costs), § 782 (recovery of costs 
paid). 

Counties § 374 (recovery of money 
paid through mistake). 

Covenants § 182 (as defense to ac- 
tion for breach of covenant). 

Criminal Law §§ 52-54 (as defense 
to criminal prosecution generally), 
§§ 2607-2611 (correction of ver- 
dict), § 2626 (as ground for new 
trial in criminal proceedings), 
§ 3114 (amendment and correction 
of record). 

Deeds §§ 139-146 (affecting validity), 
§§ 211-214 (in writing, grammar, 
or spelling). 

Descent and Distribution § 70 (oper- 
ation and effect of will omitting 
child by mistake). 

Divorce §§ 171-188 (as defense). 

Druggists § 50 (in label on medi- 
cine). 

Ejectment § 87 (as defense). 

Election of Remedies § 28 (mistake 
of facts as affecting validity and 
finality of election). 

Elections §§ 181-1838, 197 (in ballot). 

Equity §§ 62-69 (as ground of equi- 
table relief), §§ 242-248 (excuse 
for laches). 

Hstoppel §§ 128, 129. 

Evidence §8§ 1632-1637 (parol. evi- 
dence to show mistake generally). 

Iixchange of Property § 47 (ground 
for rescission of exchange of 
property). 

Executions § 415 (ground for quash- 
ing execution), § 662 (ground for 
opening, vacating, or setting: aside 
sale). 

Executors and Administrators § 1672 
(ground for opening, vacating, or 
setting aside sale of decedent's 
estate). 

Fences § 41 (removal of fence placed 
by mistake): 

Fire Insurance § 61 (affecting valid- 
ity of policy), § 101 (as ground 
for reformation of contract), § 178 
(ground for rescission). 

Garnishment § 531 (ground for open- 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


have a technical meaning, 48 it is not easy of defi- 
It is variously defined as an unconscious 
ignorance or forgetfulness of a fact, past or present, 
material to the contract, or a belief in the present 
existence of a thing material to the contract, which 
does not exist, or in the past existence of such 
thing which has not existed ;°° some intentional act, 
omission, or error, arising from ignorance, surprise, 
imposition, or misplaced confidence ;** some unin- 
tentional act, omission, or error, arising from igno- 
or misplaced confi- 
dence ;5? in a legal sense, the doing of an act under 
an erroneous conviction, which act, but for such 
conviction, would not have been done;58 an errone- 
conception, 
induced by ignorance, misapprehension, or misun- 


nition.*? 


rance, surprise, imposition, 


ous mental condition, 


ing or vacating judgment as be- 
tween plaintiff and garnishee). 
Gifts § 49 (affecting validity). 
Guardian and Ward § 414 (ground 
' for opening, vacating, or setting 
_. aside final settlement of guardian). 
Homicide §§ 672-677 (in verdict). 
ndictments and Informations §§ 173- 
178 (in writing, grammar, or spell- 
ing in indictment or information). 
Injunctions § 92 (ground for relief). 
Insolvency § 241 (ground for refusal 
. of discharge): 
Joint Adventures § 
impeaching final 
parties). 


78 (ground for 
accounting by 


Judicial Sales § 162 (ground for va- 


- eating sale). 

Judgments §§ 516-522 (ground for 
opening or vacating judgment gen- 
erally), §§ 528-531 (of counsel), 
§ 724 (ground for equitable relief). 

Juries §§ 245-248 (in jury panel). 

Justices of the Peace § 309 (ground 
for equitable relief against judg- 
ment). , 

Landlord and Tenant § 427 (affecting 
validity of lease), § 612 (affecting 
validity of attornment). 

Life Insurance § 48 (affecting valid- 

‘ ity of policy). 

Limitations of Actions § 322 (affect- 
ing running of statute of limita- 
tions). 

Logs and Logging § 99 (in measure- 
ment or scale of logs or timber). 

Marriage § 60 (affecting validity). 

Mechanics’ Liens § 246. 

Mortgages [27 Cyc 1119 (affecting 
validity), 1433 (affecting validity 
of release or satisfaction), 17138 
(ground for opening, vacating, or 
setting aside sale on foreclosure) }. 

Names [29 Cyc 266 (in middle name 
as immaterial) ]. 

New Trial [29 Cyc 850 (as ground for 

* new trial in civil action)]. 


Partnership [30 Cyc 364 (affecting 
validity of partnership agree- 
ment) ]. 


Patents [30 Cyc 885 (mistake as to 
theory of operation), 907 (inaccu- 
racies in specifications due _ to 
mistake) ]. 

Payment [30 Cye 1313 (recovery of 
money paid through mistake)]. _ 
Pleading [31 Cyc 55 (pleading mis- 
take as conclusion), 77 (in writ- 

ing, grammar, or spelling) ]. 

Public Lands [32 Cyc 1022 (as 
ground for review of decision of 
United States land department), 
1039 (in patent to public land), 
1050 (remedies of claimant of 
public land for relief from) ]. 

References [34 Cyc 876 (as ground 
for opening, vacating, or setting 
aside report of referee) ]. 

Reformation of Instruments [34 Cyc 
806 (as ground for reformation) ]. 

Release [34 Cyc 1055 (affecting va- 
lidity generally), 1057 (mistake of 
law as ground for setting aside 
release), 1058 (mistake of fact as 
ground for setting aside release) ]. 

Review [34:°Cyc 1706 (as ground 


for) ]. 

Sales [35 Cyc 60 (affecting validity 
of contract), 130 (as ground for 
rescission of contract)]. 


MISTAKE 


fact.5° 


or conviction 


Shipping [386 Cyc 228 (in delivery 
of goods by carrier by boat or 
vessel) ]. 

Specific Performance [86 Cyc 604 (as 
defense) ]. 

Statutes [36 Cyc 1126 (an writing, 
grammar, or spelling)]. 

Stipulations [36 Cyc 1295 (as ground 
for relief) ]. 

Taxation [37 Cyc 985 (civil liability 
of tax assessor, to landowner for 
mistake), 1180 (taxes paid under 
‘mistake as recoverable) ]. 

Trover and Conversion [38 Cyc 2011 
(delivery by mistake to person 
other than owner) ]. 

Trusts [39 Cyc 171 (constructive 
trust created by mistake in con- 
veyances) ]. 

Vendor and Purchaser [39 Cye 1248 
(affecting validity of contract), 
1419 (as ground for rescission of 
contract) J. 

Wills [40 Cye 1143 (affecting va- 
lidity), 1404 (in writing, grammar, 
or spelling) ]. 


48. Matador Land, etc. Co. v. 
Bako, Boh Givi, AY) 54 SW 256, 258. 


S. Fidelity, ete., Co, v. Hel- 
ler, 259 Fed. 885, 889. 

50. Peasley v. McFadden, 68 Cal. 
CLS 616. L0O=2P si798. | See: 2 ‘Pomeroy 
Eq. Jur. § 854 [quot State v. Boyd, 35 
S.C. 233, 248, 14 SE 496]. 

51. Davis v. Steuben School Tp., 
19 Ind. A. 694,-50-NE 1, 5 [cit An- 
derson L. D.]. 

{a] The term “mistake,” in the 
sense of a court of equity, is that 
result of ignorance of law or of fact 
which has so misled a person as to 
cause him to commit that which, if 
he had not been in error, he would 
not have done. Chicago, etc., R. Co. 
Vn Hay, 11921), 493" (5042-10 INE: 29; 
Bruse v. Nelson, 35 Iowa 157, 160; 
Christy- ve" Scott; 531 Mo! vA. 3316337. 
See Equity §§ 62-69. 


52. Allen v. Elder, 76 Ga. 674, 677, 
2 AmSR 63; Vose v. Bradstreet, 27 
Me. 156, 162; Ward v. Philadelphia, 


o far Cas. 233), 6 Av263;) 2653 Russell 


v. Colyar, 4 Heisk. (Tenn.) 154, 182. 
To like effect Ferrell v. Ferrell, 53 
Wi, Va. 5615, 44 SHE 187,.189.- See 


Kneeland-McLurg Lumber Co, y. Lil- 
lie, 156 Wis. 428, 145 NW 1093, 1095. 

{a] “By mistake” and “uninten- 
tionally” compared. — Deneaner v. 
State, 58 Tex. Cr. 624, 127 SW 201, 
204. 

63. Davis v. Steuben School Tp., 
19Ind; A; .694,; 50-NE 1, 5; Sloss- 
Sheffield Steel, etc., Co. v. Adtna L, 
Ins Coni74 IN. DimBigh)635 646, 7.0 4A. 
380, 385; Cummins v. Bulgin, 37 N. J. 
Eq. 476, 477. 

[a] “Mistake, in a legal sense, 
is, the doing of an act under an 
erroneous conviction, which act, but 
for such conviction, would not have 
been done. It is an erroneous men- 
tal condition, conception, or convic- 
tion induced by a misapprehension or 
misunderstanding of the truth, with- 
out which the act complained of 
would not have taken place.’ Na- 
tional Loan, etc., Co. v. Bleasdale, 159 
Iowa 529, 536, 141 NW 456. 

54. 2 Pomeroy Eq. Jur. § 839 [quot 


| 380; 


[40 C.J.] 1227 


derstanding of the truth, but without negligence 
and resulting in some act or omission done or suf- 
fered erroneously by one or both of the parties to 
a transaction, but without its erroneous character 
being intended or known at the time;** that result 
of ignorance of law or of fact which has misled 
a person to commit that which if he had not been 
in error he would not have done.°® 
take’’ carries with it the idea of fault.°° 
be either one of fact or law.*" 
take,’’ when used alone without any limiting ex- 
pression, includes a mistake of law®® as well as of 
A mistake may arise or may be occasioned 
either from unconsciousness,®° ignorance,®! forget- 
fulness,®2_ misconception,®* surprise,** imposition,®® 


The term ‘‘mis- 
It may 
The word ‘‘mis- 


Lott v. Kaiser, 61 Tex. 665, 669’ (quot 
Ashley v. Holland, (Tex. Civ. A.) 180 
SW 6385, 637)]. 


55. Page Contracts § cose [quot 
Philadelphia Co. v. Long,,38 ‘Pa. Co. 
76;-79-.]; 1, Story Eq. Jur, § 111 [quot 


Christy v. Scott, 31 Mo. A. 331, 3871. 
56. City Nat. Bank v. El Paso, etc., 
R. Co. (Tex. Civ, A.) 225 SW...391, 


397. 
Parker’s App., 15 N. Hy 24, 26. 

‘fa] Mistake of fact and law: dis- 
tinguished.—‘‘A mistake of fact. is 
where a person understands the facts 
to be other than they are; whereas 
a mistake of law is where a person 
knows the facts as they really are 
but has a mistaken belief ‘as to ‘the 
legal consequences of those facts.” 
O’Brien -v. Det Forende Damphibs 
Selskab, 94°N. J. Li, 244, 246, 109° A 
Oaks 

“Gross mistake” see Gross § 3 text 
and note 12, 

“Mistake of fact” defined see infra 
text and note 81 et seq 

“Mistake of law” defined see infra 
text and note 87 et sea. 

58. Goodspeed vy. Ithaca St. R..Co., 
184 N.Y. 351, 77 NE 392, 393.. See 
Murray v. Baxter, 18 Austr. C. 'L. R. 


| 622, 629. 


59. Goodspeed v. Ithaca St. R. Co., 
184 N. Y. 351, 77 NE 392, 393. 

[a] “A mistake as to title is a 
mistake of fact, even though arising 
from an erroneous view of the legal 
effect of a deed.”” Williams v. Libby, 
118 Me. 80, 82, 105 A 855; Busiére v. 
Reilly, 189 Mass. 518, 75 NE 958, 960. 


60. Burton v. American Bonding, 
etc., Co., 182 Ky. 637, 206 SW 884, 
886; Ferrell v. Ferrell, 53 W. Va. 
515, 44 SE 187, 189. 


61. Allen v. flder, 76 Ga. 674, 677, 
2 AmSR 63; Davis v. Steuben School 
Tp., 19 Ind, A. 694, 50 NE 1, 5; Bur- 
ton v. American Bonding, etc, Co., 
182 Ky. 637, 206 SW 884, 886; Vose 
Vv. Bradstreet, 27 Me. 156, 162; Sloss- 
Sheffield Steel, ete., Co, ‘v. ZABtna L. 
Ins: Coy, W4 N. J. Eq. 635, 646, 70 A 
Freeman) v.. Croom, 172 4Ni iC. 
524, 90 SE 523, 525; Ward v. Phila- 
delphia, 3 Par Cas, 333, 6 A 268,265. 

62. Burton v. American Bonding, 
etc., Co., 182: Ky. 637, 206 SW 884, 
886; Ferrell v. Ferrell, 53. W. Va. 515, 
44 SE 187, 189. 

63. Freeman VieCroom, 6172) Nance. 
524, 90 SE 523, 525. 

64. Allen v. Elder, 76 Ga. 674, 677, 
2 AmSR 63; Davis v. Steuben School 
Tp., 19 Ind. A, 694, 50 NE 1, 5;°Vose 
v. Bradstreet, 27 Me. 156, 162 ; Sloss- 
Sheffield Steel, etc., Co. v. Astna L. 
nse Cond BNi Jc Ea. 635, 646, 70 A 
380; Ward v. Philadelphia, 3 Pa. Cas. 
233, 6 A 268, 265; Russell v. Colyar, 
4 Heisk, (Tenn.) 154, 182. 

65. Allen v. Elder, 76 Ga. 674, 677, 
2 AmSR 63; Davis v. Steuben School 


Tp st 9 Ind. A. 694, 50 NE 1, ‘6; 
Burton v. American Bonding, ete., 
Co; - 182 Ky. 637,2206 / Siw 884, 886; 


Vose v. Bradstreet, 27 Me. 156, 162 


Sloss-Sheffield Steel, etc., Co. Vv. 
A4§tna L. Ins. Co., 74 N. J. Eq. 635, 
53 


646, 70 A 380; Ferrell v. Ferrell, 
W. Va. 515, 44 SE 187, 189. 
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or misplaced confidence,®* under the influence of 
which an act is done.*’ It may arise where one 
of the parties does not mean the same thing as 
the other,®* or, where one or both, while meaning 
the same thing, form untrue conclusions as to the 
subject matter of the agreement.°? Where the 
mistake arises from imposition or misplaced con- 
fidence, relief may be had on the ground of fraud.” 
When it arises from unconsciousness, ignorance, or 
forgetfulness, no element of fraud exists,“ and 
redress must be obtained, if obtained at all, on the 
distinct equitable ground of mistake.’ ‘‘Mistake’’ 
has been distinguished from  ‘‘accident;’’?* 
Merron gus soralses (27° ‘“forgetfulness ;’’76 
‘fraud ;’’"? ‘‘ienorance;’’7® ‘‘latent ambiguity ;’’7® 
and ‘‘misrepresentation.’’S° 

Mistake of facts! A term not easy of defini- 
tion,®? defined as a mistake which takes place when 
some fact which really exists is unknown, or some 
fact is supposed to exist which really does not ex- 
ist;8* one not caused by the neglect of a legal duty 
on the part of the person making the mistake;** an 
unconscious ignorance or forgetfulness of the ex- 


66. Allen v. Elder, 76 Ga. 674, 677,| or accurate, 
2 AmSR 63; Davis v. Steuben School 


é except by 
surrounding it with numerous excep- 


MISTAKE—MISTAKEN CHARITABLE USE 


istence of a fact, past or present, material to the 
contract;*> a mistake not caused by the neglect 
of a legal duty on the part of the person making 
the mistake and consisting in an unconscious igno- 
rance or forgetfulness of a fact past or present 
material to the contract or belief in the present 
existence of a thing material to the contract which 
does not exist or in the past existence of a thing 
which has not existed.*® 

Mistake of law.’’ A mistake which occurs when 
a person having full knowledge of facts comes to 
an erroneous conclusion as to their legal effect ;** 
an erroneous conclusion as to the legal effect of 
known facts.*® 

Mutual mistake. Where the parties have a com- 
mon intention but it is induced by a common or 
mutual mistake.° ‘‘Mistake’’ is often referred to 
as ‘‘mutual mistake.’’% 

MISTAKEN CHARITABLE USE. One which is 
repugnant to that sound constitutional policy which 
controls the interest, wills, and wishes of indi- 
viduals when they clash with the interest and safety 
of the whole community.°®” 


immediately,etc., Co., 103 Wis. 472, 476, 79 NW 
762, 74 AmSR 877 [quot Houston, 


Wp 49 Ind. A. 694; 50, Ni 1, 53 Bur- 
ton v. American Bonding, etc., Co., 
182 Ky. 637, 206 SW 884, 886; Vose 
v. Bradstreet, 27 Me, 156, 162; Sloss- 
Sheffield Steel, etc., Co. v. Atna L. 
ms. (Coy 74 Nid. Hq. 635, 646, 70 A. 
380, 385; Ferrell v. Ferrell, 53 W. Va. 
515, 44 SE 187, 189. - 

67. Freeman v. Croom, 172 N. C, 
524, 90 SE 523, 525. 

68. Freeman v. Croom, supra. 

69. Freeman vy, Croom, supra. 

70. Burton v. American Bonding, 


etc., Co., 182 Ky. 637, 206 SW 884, 
886. See Fraud § 56 et seq. 
71. Burton v. American Bonding, 


ete., Co., ‘supra, 

72. Burton y. American Bonding, 
etc., Co., Supra. See Equity §§ 62-69. 

73. UL. Bucki, ete., Lumber Co. vy. 
Atlantic Lumber Co., 116 Fed. 1, 7, 53 
CCA 513; Chicago, etc., R. Co. v. Hay, 
119 Til. 493, 504, 10 NE 29. 

“Accident” defined see 1 C. J. p 390. 

74 Russell v. Colyar, 4 MHeisk. 
(Tenn.).154, 158. 

{a] Distinguished from “error of 
judgment.”—‘‘Mistake here does not 
mean error in judgment on matter of 
fact or law, but a failure to know 
some material fact or legal right in 
the light of which their judgment 
should have béen, but was not, exer- 
cised.” In re Wells, 156 Wis. 294, 
307, 144 NW 174 

[b] “Mistake or error.”—Smith v. 
Tennessee Coal, ete, -Co., 192 ‘Ala, 
129, Loo OSS S65. 

“Error” defined see 21 C. J. p 822. 


75. See False 25 C. J. p 435 note 
LS el; 
76. See Forgetfulness 26 C. J. p 


981 note 2 [a]. 

77. See Fraud §1 text and note 13. 

78. See Ignorance 31 C. J. p 240 
note 56 [el]. 

79. See Ambiguity § 2 note 26 [g]. 

80. Chamberlain v. New Hamp- 
shire F. Ins. Co., 55 N. H. 249, 264. 

“WMiisrepresentation” defined see 
ante p 1225. 

81. “Fact” defined see 25 C. J. p 
335, 

“Tenorance of fact” distinguished 
see Ignorance 31 C. J. p 240 note 


60 [a]. ; 
82. Kowalke v. Milwaukee _ Elec- 
tric R., etc., Co., 103 Wis. 472, 476, 


79 NW 762, 74 AmSR 877 (“To for- 
mulate an accurate and practically 
applicable definition of the mistake 
of fact which will warrant rescission 
of a contract has. been apparently 
well-nigh the despair of law writers. 
Indeed, no definition or general rule 
has been invented which is sufficient 


tions and qualifications more impor- 
tant than itself. This is not surpris- 
ing, in view of the fact that the 
whole doctrine is an invasion or re- 
striction uvon that most fundamental 
rule of the law, that contracts which 
parties see fit to make shall be en- 
forced, and in view of the further 
consideration that one or both of the 
parties is often, if not usually, igno- 
rant or forgetful of some _ facts, 
thoughtfulness of which might vary 
his conduct’’). 

83. Davis v. Steuben School Tp., 
19 Ind, A. 694, °50 NE 1, 5; Lowe v. 
Wells =78 sian. 105, 1d 96. Pi 747 tos 
Scott v.. Mord; 45 Or) 5315.78 PB 742, 
746, 80 P 899, 68 LRA 469. See Drake 
v. Wild, 70 Vt..52, 59, 39 A 248. 

etn Cal Civ, Codes Vis 77 s[quot 
San Diego Land, etc., Co. v. La Presa 
School Dist., 122 Cal. ‘98, 100, 54 P 
528]; Lowe v. Wells, 78 Kan. 105, 
96 P 74, 75. To like effect Simmons 
Vv. Mooney; 41 W. Va.) 738, 2742, > 24 
SE 677. 

[a] 
of foreign laws. 
(1899) §§ 3858, 


The term includes a mistake 
N. D, Rev. Codes 
38553) OKl. Rev. “St. 


(1903) § 750; S. D. Civ. Code (1903) 
§§ 1206, 1208. 
85. Page Contracts § 58 [quot 


Philadelphia Co. v. Long, 38 Pa. Co. 
76, 79;] Kansas City Packing Box Co. 
v. Spies, (Tex; Civ. A.) 109 SW 432, 
434. To like effect Lowe v. Wells, 78 
Ta 05; eo. ten (anor 

[a] “The most philosophical defi- 
nition we have found is that pre- 
sented by Pomeroy (Eq. Jur. § 839): 
‘An unconscious ignorance or forget- 
fulness of the existence or non- 
existence of a fact, past or present, 
material to the contract.’ This defi- 
nition contains several elements, each 
of which ... must be explained and 
qualified in its practical application. 
Thus, the ignorance must be uncon- 
scious; that is, not a mental state 
of conscious want of knowledge 
whether a fact which may or may 
not exist does so. ... Where a party 
enters into a contract, ignorant of a 
fact, but meaning to waive all in- 
quiry into it, or waives an investi- 
gation after his attention has been 
called to it, he is not in mistake, in 
the legal sense. These limitations 
are predicated upon common experi- 
ence, that, if people contract under 
such circumstances, they usually in- 
tend to abide the resolution either 
way of the known uncertainty, and 
have insisted on and received con- 
sideration for taking that chance.” 
Kowalke v. Milwaukee HElectric R., 


etc., R. Co. v. McCarty, 94 Tex. 298, 
60 SW 429, 431, 56 AmSR_ 854, 53 
LRA 507 (quot Markum v. Markum, 
(Tex. Civ. A.) 210 SW 8385, 839)]. 

{[b] “Mistake of fact” defined by 
statute.—Brunson v. Carter Oil Co., 
263 Fed. 935, 936; Brunson v. Carter 
Oil Co., 259 Fed. 656, 671; Hannah 
v. Steinman, 159 Cal. 142, 112 P 1094, 
1096; Traders Ins. Co, v. Aachen, 
etc.,) adn S41. COs) 050) NCaly SG0 aioe wee 
109, 110, 8 LRANS 844; White v. 
Stevenson, 144 Cal. 104, 110, 77 P 
828; Louisiana Realty Co. v. McAles- 
ter, 25° OKIE 26 .L08V 2 39109 92. 

[ec] To say of a testator that he 
acted under a “mistake of fact’ as 
to the existence of an heir at law 
is the equivalent of saying that he 
acted in ignorance of such existence. 
Young v. Mallory, 110 Ga, 10, 12, 35 
SE 278. 

86. 2 Pomeroy Ea. Jur. § 839 [quot 
Purvines «v0 Harrison. 155, [ike 219, 
224, 87 NE 705]; Lowe v. Wells, 78 
Kan. 105, 96 P 74; 75. To like effect 
Steinfelad v. Zeckendorf, 10 Ariz. 221, 
86.P 7, 11. See Scott v. Ford, 45 Or. 
531, 78 P 742,80 P 899, 900, 68 LRA 469. 

87. “Law” defined see 36 C. J. p 


957: 
“Toenorance of os Tatar 9 (rage ees 
fe 38) note 


see Ignorance 31 
58 [b]. 

88. Dampskibs Aktieselskabet Thor 
v. Tropical Fruit Co., 281 Fed. 740, 
743; Davis v. Steuben School Tp., 19 
Ind. A. 694, 50 NE 1, 5 [cit Anderson 
L. Dy; Davis: vas Pryor 03 vindsea 
396, 407, 58 SW 660; Smith v. Hell- 
man Motor Corp., 122 Misc. 422, 204 
NYS 229, 232 [quot Cyc]; Barnett v. 
Douglas, 102 Okl. 85, 226 P 1035, 
1036; Palmer v. Cully, 52.Okl. 454, 
L530 BPiitod, esses AnnCaslolsin isco 
Scott v. Ford, 45 Or, 531, 78 P 742, 
746, 80 P 899, 68 LRA 469; Hurd 
v. Hall, 12 Wis. 112, 125. See Drake 
Ve Wald, 970° Vit. 525) 392 AY 2482 

89. Steinfeld v. Zeckendorf, 10 
Ariz. 221, 86 P 7, 11 [cit Anderson 
Le Dale 

[a] “Mistake of law’ defined by 
statute.—Woods vy. Kellerman, 3 Cal. 
A. 422, 89 P 358, 860; Bottezo v. 
Carroll, 31 Mont. 122, 77 P 430; Sathre 
v. Rolfe, 31 Mont. 85, 77 P 431, 432. 

90. Black L. D. 

[a] “Mutual mistake of fact.”— 
U. S. Fidelity, etc., Co. v. Heller, 259 
Fed, 885, 889. 

91. Ashley v. Holland, 
A.) 180 SW 635, 637. 

92. Latter-Day Saints v. U. S., 136 
Us Sip 15555, LOM SCtw 192.8 34 leo. 
481. See Charities § 4. 


(Tex. Civ. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


MISTAKE OF FACT.° 
MISTAKE OF LAW. 
MISTAMENTE. In Spanish law, used of a cause 


pertaining to both civil and ecclesiastical jurisdic- 
tions. 


MISTERY. A trade or ealling.®® 
MISTIFORI. In Spanish law, a crime cogniz- 


MISTAKE OF FACT—MITTIMUS 


[40 Crd.) 1229 


by lot of natives for public works.*? 

MITER BOX or MITRE BOX. In carpentry, an 
apparatus for guiding a hand saw at the proper 
angle in making a miter joint in wood.'? 

MITIGATE."* To reduce in amount or degree.’* 

MITIGATING CIRCUMSTANCES.*® Such as do 
not amount to a justification or excuse qf the of- 


able by civil and ecclesiastical courts.®? 


fense or act in question but may properly be con- 


MISTREAT. To abuse; to maltreat; to treat | sidered in mitigation of the punishment!® or dam- 
badly.°8 ages.17 
MISTRESS. A woman who illicitly oceupies the MITIGATION.'® Diminution in degree, amount, 


place of a wife.°? 


MISTRIAL.’ 


damental requisite.* 


MISTRUST. Want of confidence or trust; 


picion; distrust.> 
MISUSE.*® To use amiss.’ 
MISUSER.$ 


In England, the proper style of 
the wife of an esquire or a gentleman. 

An erroneous trial on the ground 
of some defect in the persons trying;* an erroneous, 
invalid, or nugatory trial; a trial which cannot stand 
in law because of want of jurisdiction, or a wrong 
drawing of jurors, or disregard of some other fun- 


Abuse of an office or franchise;? an 
abuser of any liberty or benefit.1° 


or penalty.?® 
CUERE.*° 


tion.” 


or severity; moderation; a reduction in punishment 
MITIORES P@NA NOBIS SEMPER PLA- 
MITIOR SENSUS. The more favorable accepta- 
MITIUS IMPERANTI MELIUS PARETUR.”* 


MITTENDO MANUSCRIPTUM PEDIS FINIS. 


sus- 


An abolished judicial writ addressed to the treas- 


urer and chamberlain of the exchequer to search 
for and transmit the foot of a fine acknowledged 


MITA. In old Spanish colonial law, the drawing 


98. See Mistake ante p 1228 text 
and notes 81-83. 

94. See Mistake ante p 1228 text 
and notes 87-89. 

95. Escriche Diccionario. 

96.: _Black LL. =D: See 
[29NCye°25815 3 é 

97. Escriche Diccionario. 
' 93. Century D. 

[a] “Mistreating with violence.” 
High v. State, 26 Tex. A. 545, 573, 
10 SW 238, 8 AmSR 488. 

' $9. Century D. 

[a] “Mistress,” as used in a stat- 
ute prohibiting unlawful cohabitation 
with a mistress, ete, does not in- 
elude a pupil who allows her teacher 
during a short period of time to com- 
mit a few acts of sexual intercourse 
with her openly in the schoolroom. 
Brown v. State, (Miss.) 8 S 257. 

“Kopt mistress” see Keep § 2 text 
and note 67. 

de Black -. .D: 

2. See Criminal Law §§ 291, 2615; 
New Trial [29 Cyc 720]. 


Mystery 


3. Bouvier L. D. [quot Wilbridge 
v., Case, 2 Ind. 36, 37]. 

4 Black L. D. 

[a] “Zhe word ‘mistria? ... is 


not commonly used to indicate a 
mere erroneous ruling of law, but to 
specify such fundamental errors in 
a trial as to vitiate the result.” C, 
We Hunt’ Co. v. Boston, I. RR. Co,, 
217 Mass. 319, 321, 104 NE 
{[b] “New trial” distinguished.— 
‘Whatever grounds the defendant 
may have for a new trial, there seem 
to be none calling for a declaration 
of a mistrial. The former results 
from the exercise of discretion, the 
latter is a matter of law. <A mis- 
trial is a nugatory trial; a new trial 
recognizes a completed trial which 
for sufficient reason has been set 
aside so that the issues may be liti- 
gated de novo.” Stern v. Wabash R. 
Co., 52 Mise. 12, 14, 101 NYS 181. 
[ce] It is a ‘mistrial’ where there 
is no general verdict, and the jury’s 
answers to specific questions do not 
cover all of the facts in issue. Ward 
v. Gradin, 15 N. D. 649, 109 NW 57, 


61 [cit Manning v. Monaghan, 23 
INE EME 

[ad] A “mistrial” equivalent to no 
trial.—Baird v. Chicago, etc, R. Co., 
61, Iowa-359, 368, 13° NW 731, 16 
NW 207. 

{e] Discharge of jury.—The term 


“nsistrial” is aptly applied to a case 
in which a jury is discharged with- 


out a verdict. Fisk v. Henarie, 32 
Fed. 417, 427, 13 Sawy. 38. 
{f] Trial without an issue is a 


mistrial whether the judgment is for 


plaintiff or defendant. 
Case, 2 Ind. 36, 37. 
{g] Unauthorized trial of a crimi- 
nal case without a jury is a mistrial 
whether defendant iS convicted or 


Wilbridge v. 


acquitted. State v. Mead, 4 Blackf. 
(Ind.) 309, 30 AmD 661, 

52 Webster New Int. D. See Peo. 
Vee O2Briens. 96 Cala 171, sie .4b, 48 


(an instruction that the testimony of 
an accomplice ought to be viewed 
with “mistrust” is, in effect, a di- 
rection to the jury to discredit such 
testimony). 

6. See Misuser post this page; and 
cross references there listed. 

As included in “abuse” see Abuse 
§ tinote 7. -[al. 

(eerie OLew HCO: . Va, CASCYen—26 
Pan. 287;53 18: "See Paynes Na, UsniSs 
50 App. (D. C.) 219, 269. Fed. 871, 874. 

[a] “Wisuse” of corporate fran- 
chises may be defined as any posi- 
tive act in violation of the charter 
or in derogation of public right, will- 
fully done or caused to be done by 
those appointed to manage the gen- 
eral concerns of the corporation. 
Brieneetc:, ht. Coe-v. « Casey. 2.6 bar 
Zila Sis Baltimore Vv. Pittsburg, etc., 
R. Co., 3 Pittshs. Geaa) 20ne2 3: 

8. See Misuse ante this page. 

Misuser: 

Corporations §§ 3611-3714 (of corpo- 
rate franchise as ground for dis- 
solution of forfeiture). 

Dedication §§ 167-172 (of dedicated 
property). 

Basements § 174 (forfeiture). 

Eminent Domain § 591 (forfeiture). 

Injunctions §§ 370-378 (restraining 
misuse of corporate franchises and 
powers). 

Patents [30 Cyc 995 (of invention 
by complainant operating as estop- 
pel in suit for infringement) ]. 

Post Office [31 Cyc 1000 et seq (of- 
fenses against postal laws) ]. 

Trade-Marks, Trade-Names and Un- 
fair Competition [38 Cyc 702 (of 
trade-mark as bar to relief) ]. 

9. Black L. D. [cit 2 Blackstone 
Comm. p 153]. 

10. English L. D. 

11. Escriche Diccionario. 

Work on roads by taxpayers see 
Highways § 515 et seq. 


12. Webster New Int. D. See 
Metzler v. McKenzie, 34 Wash. 470, 
Outed LD (as smiten. box”. lisa: 


rough three-sided box, without top 
or ends, into the two upright sides 
of which slits are sawed at the 
proper angle). 

13. See Mitigating Circumstances 
post this page; 
page;and cross references there listed. 


Mitigation post this| Arrest § 


before the justices in eyre into the common pleas.”* 
MITTIMUS.?4 


A warrant of commitment to- 


“Extenuate’ synonymous see Ix- 
tenuate 25 C. J. p 229 note 49 [a]. 

14. Century OD. See Jackson v. 
State, 55 Tex. Cr. 79, 115 SW .262, 
268, 131 AmSR 792. 

[a] Facts tending to “mitigate’’ 
plaintiff’s damages mean such facts 
as tend to disprove malice, and so 
diminish or reduce the punitive or 
exemplary damages. Wandell v. Ed- 
wards, 25 Hun (N. Y.) 498, 500. See 
Damages § 224. 

15. See Damages § 224 et seq; 
Mitigate ante this page; Mitigation 
this page; Pardons [29 . Cye 


Oi. 

6,0 Black) Le Ds) BouvierweureD: 
See Smith v..Peo.;' 32 Colo. 251, 75° P 
914, 916; Lancaster v. State, 91 Tenn, 
267, 287,18 SW 777. 

17. Black L, Ly, SBouvienuels. 2D: 
See Wandell v. Edwards, 25 Hun (N. 
Y.) 498, 500; Heaton v. Wright, 10 
Howry GNS wy), 1 (oye ome 

[a] Such facts as tend to dis- 
prove malice.—Morse v. Press Pub, 
Co;. 463. “Apps Div, Hi6) 9 64 wee NEES) 
348 [cit Mattice v. Wilcox, 147 N. Y. 
624, 42 NE 270]; Gorton v. Keeler, 
51 Barb. CINEE Ye) 475, 481. 

18. See Damages §. 224 ét seq; 
Mitigate ante this page; Mitigating 
Circumstances ante this page; Par- 
dons [29 Cyc 1569]. 

19. English L. D, 

[a] Commutation and mitigation 
of sentence distinguished.—‘It may 
be conceded that there is a. technical 
difference between the commutation 
of a sentence and the mitigation 
thereof. The first is a change of a 
punishment to which a person has 
been condemned into one less severe, 
substituting a less for a greater pun- 
ishment by authority of law. To 
mitigate a sentence is to reduce or 
lessen the amount of the penalty or 
punishment.” Mullan v. U. S., 212 
WrSs O16. 5210-29 SCte330)” 53) duied: 
632 [cit Bouvier lL. DET. 

20. A maxim meaning “It is more 
pleasing to the law to inflict a light 


than a severe punishment.” Morgan 
Leg. Max. 
21. Black L. D. See Peo. v. Far- 


rell, 146 Mich, 264, 109 NW 440, 443. 
“In mitiori sensu” see In 31'C. J. 
p 356 note 56 [ds]. 
22. A maxim meaning “The more 
mildly one commands, the better he 


is obeyed.’ Burrill haps [elton 
Inst. p 24]. 

23. Cyclopedic. lL. D. [cit Reg. 
Orig. p 14]. 

24. Mittimus: 


220 (commitment after ar- 
rest under mesne process). 
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prison;*° a precept in writing, issuing from a court 


or magistrate, directed to the sheriff or other officer, 


commanding him to convey to the prison the per- 
son named therein, and to the jailer, commanding 
him to receive’ and safely keep such person until 
he shall be delivered by due course of law;2* a pre- 
cept or warrant granted by a justice for committing 
to prison a party charged with crime;??7 a warrant 
by which a justice of the peace commits a defend- 
ant to prison;”® also, a writ used in sending a record 
or its tenor from one court to another. 29° de 

MITTO. To forbear.*° 

MIX. As a noun, act or result of mixing; a 
mixture.*t As a verb, to cause a promiscuous ‘in- 
terpenetration of the ‘parts of; to unite or blend 
into one mass or compound.** : 

Mixed. Blended; compounded; formed by mix- 
ing; mingled. In law, designating property, actions, 
statutes, or the like that involve relations with two 
or more classes of property, rights, or the lke.** 

Mixed blood. As the term is used in its ordinary 

signification, a person in whose veins is some por- 
tion of African blood.** 
‘Mixed contract. A contract by which one of the 
parties confers a benefit on the other, receiving 
something of inferior value in return, such as a do. 
nation subject to.a charge.*° 

Mixed government. A government established 
with some of the powers of a monarchial, aristo- 
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eratical, and democratical government.*¢ 

Mixed interpretation. Where the. words, | al- 
though they do express a person’s intention when 
they are rightly understood, yet are in themselves 
of doubtful meaning, and we are forced to have 
recourse to conjectures to find out in what sense 
they are used.%” 

Mixed laws. A name sometimes given to those 
which concern both persons and property.*® 

Mixed nuisance. Nuisances which are both pub- 
lic and private in their effects.*® 

Mixed presumption. A presumption which con- 
sists chiefly of certain inferences which, from their 
strength, importance, and frequent occurrence, at- 
tract, as it were, the observations of the law, and 
they, being constantly recommended by judges and 
acted on by juries, become in time as familiar to 
the courts, and occupy nearly as important a place, 
as a presumption of law itself.*° 

Mixed property. That kind of property which 
is not altogether real or personal, but a compound 
of both.*? 

Mixed question of law and fact. 
law and fact.*? 

Mixed questions. A phrase which may mean 
either those which arise from the conflict of for- 
eign and domestic laws, or questions arising on a 
trial involving both law and fact.*% 

Mixed tithes. Tithes taken from secondary, not 


One mixed of 


Contempt §§ 125-131. 831. ‘Webster New Int. D. 41. Bouvier L. D. [quot Miller v. 
Costs § 861 (imprisonment for non- [a] “The art of enameling metal| Worrall, 62 N. J. Eq. 776, .780, 48 
_ payment of costs‘in criminal cases).]is old. Many different formulas and] A 586, 90 AmSR 480]. See Property 
Criminal Law § 602 (commitment for|substances are used to form the][82 Cyc 661]. . 

further examination after prelimi-| enamel, but the usual process is sub- {a] The term “mixed property” 


nary examination), §§ 605-626 (or- 
der of warrant of commitment on 
preliminary hearing and commit-]or 


stantially as 


sand, 


follows:’ 
gredients, usually a mixture of silica 
and of. other 


in a will in which testator gave all 
his estate and property, real, per- 
sonal, and mixed, to a certain bene- 


Certain in- 


substances 


ment for trial), §§ 667-671 (com- 

mitment or certificate of conviction 

on summary or other trials with- 

out jury), §§ 3003-3119 et seq 

(commitment after conviction in 

superior court). 

Fines, Forfeitures and Penalties § 21. 

Injunctions § 888 (imprisonment for 
violation of injunction). 

United States [39 Cyc 798 (statu- 
tory fee of United States commis- 

‘sioner for issuing writ)]. 
Witnesses [40 Cye “R175 (commitment 

of witness for disobedience of sub- 

poena) J. 

25. Webster Int. ‘[quot Saun- 
ders v. U. S., 73 Fed. Pra 786]. See 
Tuttle v. Lang, 100 Me. 123, 60 A 
892, 894, 

Pub. 


26. Black L. D. 
St.” (1882) p 1293]. 

{a] \A “mittimus” after conviction 
is, in pial cases, similar to an 
execution after judgment in a civil 
case. It is final process. It is carry- 
ing into effect the judgment of the 
court. Scott v. Spiegel, 67 Conn. 349, 
359, 35 A 262. 

[b] In strictness the term im- 
rade that the party to be committed 
is in the presence of the court, and 
within the reach of the officer. Con- 
nolly v. Anderson, 112 Mass. 60, 62. 

27. Webster Int. D. [quot Saun- 
ders, v.. U.uiS.; 73 Hed. 782, 7861. 

{a] The ordinary employment of 
the term ‘“mittimus’’ is merely a 
matter of brevity. The mittimus 
must be in writing, and under hand 
and seal of the court. It must be 
properly directed, and must set forth 
the crime alleged. In Hale P. C., the 
mittimus is constantly styled a 
“warrant.” Saunders v. U. SS. 73 
Fed. 782, 786. ‘ 

28. Worcester D. [quot Saunders 
v. U..S.,473 Fed, -782,:-786}. 

29. Black L. DP fceit Tidderr, Due 

30. Buckly v. Turner, 1 Moa 43, 
*86 Reprint 718. 


[cit Mass. 


having a fluxing property to produce 
glass when mixed with sand and 
subjected to heat, are mixed together 
mechanically. This mixture is called 
by enamelers the ‘mix.’’”’ National 
Enameling, etc., Co. v. New England 
Enameling Co., 151 Fed. 19, 20, 80 
CCA 485, 
“Mixture” defined see post p 1231. 
32. Webster New Int. D. 
33. Webster New Int. D. 
Mixed: . 
Action see Actions § 13. 
Jury see Juries § 3. 
Larceny see Larceny § 3. 
Marriage see Marriage § 28; Miscege- 
nation § 1 et seq, 
Policy see Marine Insurance § 87 et 
seq. 
84. Hopkins v. Bowers, 111 N. C. 
175,178, 16 SE 1. 
“Blood” defined see 8 C. J. p 1128. 
Mixed blood: 
Employment of term in treaties with, 
and statutes relating to, Indians 
see Indians § 3. 


Intermarriage and cohabitation by 
persons of see Miscegenation § 1 et 
seq. 

35. Bouvier L. D. See Contracts 

§§ 1-18. 

36. Bouvier L. D. See Govern- 

ment § 38. 


37. Rutherford 2 Inst. p 314 [cit 
Tallman vy. Tallman, 3 Misc. 465, 478, 
23 NYS 734]. See ‘Interpretation 33 
Cc. J. p 478; and cross references 


there listed. 
See Law 36 C. J. 


38. Black L. D. 
p 957. 

39. Kelly v. New York, 6 Misc. 
516, 519,27 NYS 164. See Acme Fer- 
tilizer Co. v. State, 34 Ind. A. 346, 
72 NE 1037, 1038; 107 AmSR 190; 
McManus v. Southern R. Corns. N. 
C, 655, 64 SE 766, 768; and generally 
Nuisances [29 Cye 1143). 

40. Best Ev. § 324 [quot Black 
L. D.J. ‘See Criminal Law § 1005; 
Evidence § 25. . 


ficiary, in trust to pay over the net 
income to certain beneficiaries, was 
construed not to include a leasehold 
estate, although the testator left no 
mixed property properly so called. 
“The language of the will shows that 
the testator had in view not only 
the property which he then had, but 
whatever property he might after- 
wards acquire during his life, and 
intended to leave no doubt that it 
should pass to the trustees, whatever 
it might be. By the use of the word 
‘mixed’ he removed such doubt. It 
is not necessary, therefore, to sup- 
pose that he used it in any unnatural 
or unusual sense, for the purpose 
of designating property which is 
clearly personalty.’’ Minot v. Thomp- 
son, 106 Mass. 583, 585. 

{[b] Mixed subjects of property 
are “such as fall within the defini- 
tion of things real, but which are 
attended nevertheless with some of 
the legal qualities of things per- 
sonal, as emblements, fixtures, and 
shares in public undertakings, con- 
nected with land. Besiaes these, 
there are others which, though things 
personal in point of ‘definition, are, 
in respect of some of their legal 
qualities, of the nature of things 
real; Such as animals fere nature, 
charters and deeds, court rolls and 
other evidences of the land, together 
with the chests in which they are 
contained, ancient family pictures, 
ornaments, tombstones, coats of 
armor, with pennons and other en- 
signs, and_ especially heirlooms.” 
Wharton L. Lex. 

42. Bennett vy. Eddy, 120 Mich. 
300, 306, 79 NW 481 (thus the ques- 
tion of probable cause in an action 
for false imprisonment involves the 
consideration of what the facts are, 
and what the reasonable deductions 
from the facts are, and is hence a 
mixed question 8 Jaw and fact). 

43. Black L. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


immediate, produce of the land.*4 
Mixed train.** 


passengers as well as freight.46 


Mixed war.*? 


of pirates, or robbers.?® 


Other phrases: ‘‘Mixed charity,’’®° ‘‘mixed com- 
pany [or association],’’®' ‘‘mixed liquor,’’°? ‘‘mixed 
mixed or otherwise.’’>4 


materials,’’>> ‘¢ 


MIXED.*5 

MIXED ACTION.*¢ 
MIXED BLOOD." 
MIXED CONTRACT.®® 
MIXED GOVERNMENT.®® 
MIXED INTERPRETATION.®° 
MIXED JURY.® 

MIXED LARCENY.* 
MIXED LAWS.® 

MIXED MARRIAGE. 
MIXED NUISANCE.® 
MIXED POLICY.* 


44. Abbott L. D. 

45. Cross references: 

Liability as affected by conveyance 

in mixed trains see Carriers § 1304. 
Who are passengers and freight on 

mixed trains see Carriers § 1060. 

46. White v. Illinois Cent. R. Co., 
99 Miss. 651, 670, 55 S 593 (“Its pur- 
pose and business is as much the 
one. aS the other. In its arrange- 
ments, the safety of passengers is as 
much looked to as the. carriage of 
freight. It usually has two or more 
coaches for passengers, and separate 
compartments or coaches for the 
races, and a baggage compartment 
or car, etc., and runs on a regular 
schedule, and subordinates its freight 
business to the passenger business to 
the extent necessary to make connec- 
tions with other passenger trains on 
its own line and those on connect- 
ing roads, and it stops opposite sta- 
tions for the convenient ingress and 
egress’ of passengers’). To like 
effect Southern R. Co. v. Cunningham, 
123 Ga. 90, 50 SE 979, 981; State v. 
Missouri Pac. R. Co., 219 Mo. 156, 
117 SW 1173, 1176. See Macon, etc., 
R. Co. v. Moore, 108 Ga. 84, 33 SE 
889, 890. 

[a] A train consisting of four 
freight cars and a passenger coach 
is a “mixed train.’ Holland y. St. 
Hopissqetcs = Reo Cos, 105 Mo. A. 117, 
79 SW 508, 509. 

[b] A freight train with a pas- 
senger coach attached is a ‘‘mixed 
train.’ Leach v. St. Louis, ete. R. 
‘Co., 187 Mo. A. 300, 118 SW 510, 511. 

47. See insurrection and Sedition 
§§ 1-15. 

“War” defined see [40 Cyc 303]. 

42. Grotius [quot Peo. v. McLeod, 
1 Hill (N. Y.). 377, 415, 37 AmD 328]. 

49. Rutherforth bk 2 c 9 § 9 [quot 
Peo. v. McLeod, 1 Hill (N. Y.) 377, 
415, 37 AmD. 328]. 

50. In re Shakespeare. Memorial 
Mrust,- [1923] -2).Ch. 398; 3995.- In re 
Villiers’ Application, [1922] a ‘Ch; 
394; Villiers v. Atty.-Gen., 38 T. L. R. 
81. 

' “Charity” defined see Charities § 1. 

51. State v. Alley, 96 Miss, 720, 
51 S 467, 477, (an insurance associa- 
tion, possessing some features inci- 
dent to both a “stock company” and 
a “mutual eompany,”’ but. being 
neither, more nearly falls under the 
classification of a “mixed associa- 
tion’). See Insurance § 85. 

State v. Bennet, 3 Del. 565, 
566; Com. v.’ Morgan, 149 Mass. 314, 
21 NE 369; State v. Townley, 18 N. J. 
L311, 321. 

[a] “Mixed liquor.” — State v. 
Bennet, 3 Del, 565, 566; Com. y. Mor- 


A train equipped and having the 
appliances and facilities suited for the carriage of 


That which is made on one side 
by public authority, and on the other by mere pri- 
vate persons;*® a contest between a nation, as 
such, and its external enemies coming in the form 
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MIXED PRESUMPTION. 


MIXED PROPERTY.°® 
MIXED QUESTION OF LAW AND FACT.* 


MIXED QUESTIONS.” 


MIXTURE.” 


MIXED TITHES.": 

MIXED TRAIN." 

MIXED WAR." 

MIXER. A machine or contrivance for mixing.”* 


A compound or combination of dif- 


ferent ingredients, parts, or principles;’® a mass or 
compound consisting of different ingredients blended 
together ;7" that which is mixed or mingled;7® that 


which results from mixing, a mixed mass, body, or 


assembly.7® 


MO. An abbreviation for ‘‘Missouri.’’8° 
MOB.*: A French term,®? imported into the Eng- 


lish language during the reign of Charles II.** 


The 


word is not strictly a legal term,®* but a vernacutar 
word,®® descriptive of a large and aggravated riot.*® 
It is variously defined as an assemblage of many 
people acting in a tumultuous and riotous manner, 
caleulated to put good citizens in fear and en- 
danger their persons and property;** a crowd ex- 
cited to some violent or wrongful act;8* a crowd of 


gan, 149 Mass. 314, 315, 21 NE 369; 
SS aN v. Townley, 18 ING Mabe Dabs 

[b] Bitters.—The term intoxicat- 
ing liquors or “mixtures thereof”? em- 
braces bitters. Intoxicating Liquor 
Cases, 25 Kan. 751, 761, 37 AmR 284, 
293. "See Intoxicating ‘Liquors § 13. 

53. Solomon v. Arthur, 102 U. S. 
208, 211, 26 L. ed. 147. 

[a] “Mixed materials.’”—Solomon 
Yi gertnus, 102 U.-S. 208, 211, 26 L. ed. 


54. State v. Houston, ete., R. Co., 
(Tex. Civ. A.) 209 SW 820, 824. 


55. See Mix ante p 1230 text and 
note 33. 

56. See Actions § 13. 

v7. See Mix ante p 1230 text and 
note 384 

58. See Mix ante p 1230 text and 
note 35. ; 

59. See Mix ante p.1230 text and 
note 36. 

60. See Mix ante p 1230 text and 
note 37. 

61. See Juries § 3. 

62. See Larceny § 3. 

63. See Mix ante p 1230 text and 
note 38 

64. See Marriage § 28; Miscegena- 
tion § 4. 

65. See Mix ante p 1230 text and 
note 39. 

66. See Marine Insurance § 47.. 

67. See Mix ante p 1230 text and 
note 40 

68. See Mix ante p 1230 text and 
note 41. 

69. See Mix ante p 1230 text and 
note 42. 

70. See Mix ante p 1230 text and 
note 48. 

71. See Mix ante p 1230 text and 
note 44. 

72. See Mix ante this page text 


and note 46. 
See Mix ante this page text 
and note 48. 

74. Webster New Int. D. See Mix 
ante p 1230; Mixture post this page. 

“Batch mixers” distinguished from 
“continuous mixers” see Batch 7C. J. 
p 1012 note 4 [a]. 

75. See Compound 12 C. J. p 301; 
Mix ante p 1230; Mixer ante this page. 

Chemical “mixtures” see Customs 
Duties § 30. 

76, Century. . D. [quot -Rose’ v. 
State,.11 Oh, Cir. Ct,. 87, 91, 5° Oh, 
Cir. Dee. 72]. 

{a] The phrase “mixture and 
compound” as used in a statute rela- 
tive to the adulteration of foods 
means something resulting from the 
putting together of parts or ingredi- 
ents other than as nature has put 
together in the fruits of the earth, 


and an.article of food which is pro- 
duced by abstracting from a natural 
fruit a valuable part is not a com- 
pound or mixture. Rose v. State, 11 


;Ohy Cir. Gt. 87, 97,75 Oh Cina Deca 


{quot Johnson v. Herold, 161 Fed. 
593,604]. See U. S. v. Forty Bar- 
rels and Twenty Kegs of Coca Cola, 
241 Ul ‘S.265, “36: “SCU (573, oS 0 60 
rigees 995) rand generally “Food 

77. Webster D. [quot Rose, v; 
State, 1 vOn Cir, Ctr site ols pe Om 
Cir, .Dec. 72.1. 

{a] Mixtures and compounds not 
discriminated.—Lexington Mill, etc., 


Co. v. U. S., 202 Fed. 615, 622, 121 
CCA’ 23: yee 
78. Webster D. [quot Rose .v. 
Statew tl. On. Cire Ot, 87, nie as ays 
Cir. Dec. 72). 

79. Century D. [quot Rose’ v. 
State, supra]. 

80. Webster New Int. D. eee 
[a]. Judicial notice will. not. be 


taken that the word “Mo.” in a plead- 
ing describing a note sued on as 
having been made at St. Louis, Mo., 
means the state of Missouri. Ellis 
v. Park, 8 Tex. 205, 206. 

81. See Affray §§ 1-6; Disorderly 
Conduct §§ 1-14; Insurrection and 
Sedition § 3; Riot [34 Cye 1771]. 

“Common mob” and “rebellious 
mob” distinguished see Common Mob 
12 C. J. p 204 note 64 [a], 

82. Alexander v. State, 40 Tex. Cr. 
395, 49 SW 229, 50 SW 716, TAT, 

83. Alexander v. State, supra. 

84. Marshall y. Buffalo, 50 App. 
Div. 149, 64 NYS 411, 418, 

[a] Statutory definitions.—Arnold 
Vv. Centralia, 197 Ti’ "Al73) 765) But 
ler County v. Beaty, 11 Oh. A. bi Lab 
112; Wilkins v. Mineral, 109 Kan. 
46, ‘197 P 863; Moore v. Wichita, 106 
Kan. 636, 189 P 372, 374; Harvey v. 
Bonner Springs, 102 Kan. Oy ase ae 
563, 568, LRA1918C 231. 

85... Marshall v. Buffalo, 50 App. 
Div. 149, 64 NYS 411, 413. 


86. Marshall Vv. Buffalo, supra. 
[a] Two persons do not consti- 
tute a “‘mob.” State v. Winter, 24 


Pda (4 elo LoD Es, Tos 

[b] Three or more persons, who, 
under previous arrangement between 
themselves, rob a man on the street, 
do not constitute a “mob.” Sanger 
v. Kansas City, 111 Kan. 262, 206 
P 891,.23 ALR 294. 

87. Rapalje & L. L. D. [quot Alex- 
ander v. State, 40 Tex. Cr. 395, 410, 
49 SW 229, 50 SW 716]. 

88. Bouvier L. D. [quot Moore vy, 
Wichita, 106 Kan, 636, 189 P 372, 374; 
Marshall v. Buffalo, 50 App. Div. 149, 
153, 64 NYS 411]. 
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persons gathered for mischief or attack;*® a disor- 
derly crowd;*° the, or a, disorderly element of the 
populace ;*! a disorderly or riotous gathering or as- 
sembly ;°? a promiscuous assemblage of rough, riot- 
ous persons ;®* a promiscuous multitude of rioters ;% 
a rabble;®> a throng;® a riotous assemblage;°” a 
tumultuous rout or rabble; a turbulent or lawless 
crowd;°® an unorganized assemblage of many per- 
sons intent on unlawful violence! either to persons 
The word ‘‘mob,’’ in legal use, is 
practically synonymous with ‘‘riot,’’® but the latter 
‘“Mob’’ also has been 


or property.’ 


is the more correct term.* 


g9. Century D. [quot Marshall v. 
Buffalo, supra]. 


90. Webster D. [quot Moore v. 
Wichita, 106 Kan. 636, 189 P 372, 
374]; Alexander v. State, 40 Tex. 
Cr. 395, 411; 49 SW 229, 50 SW 716. 

91.. Webster *D. [quot Moore v. 
Wichita, 106 Kan. 686, 189 P 372, 
37 

oak 8 Standard D. [quot Marshall v. 


Buffalo, 50 App. Div, 149, 153, 64 NYS 


411]. 

93. Alexander v. State, 40 Tex. Cr. 
395, 411, 49 SW 229, 50 SW 716. 

94. Century D. [quot Marshall v. 
Buffalo, 50 App. Div. 149, 153, 64 
NYS 411]. 

95. Webster D. [quot Moore v. 
Wichita, 106 Kan. 636, 189 P 372, 
374]; Alexander v. State, 40 Tex. Cr. 
395, 411, 49 SW. 229, 50 Sw 716: 

96. Standard D. [quot Marshall vy. 
Buffalo, 50 App. Div. 149, 1538, 64 
NYS. 411]. 

97. Century D. 
Buffalo, supra]. 

[a] Similar definition.—‘‘A riotous 


[quot Marshall v, 


assembly.’ Webster D. [quot Moore 
v. Wichita, 106 Kan, 636, 641, 189 
PYsz2 1: 


$8. Bouvier L. D. [quot Moore v. 
Wichita, supra; Marshall v. Buffalo, 
®0,App. Div. 149, 153, 64 NYS 411]. 

99. Standard D. [quot Marshall 
v. Buffalo, supra]. 

1. Abbott L. D. {quot Marshall v. 
Buffalo; supra]. See Cherryvale v. 
Hawman, 80 Kan. 170, 101 P 994, 133 
AmSR 195, 23 LRANS 645, 18° Ann 


[a] definition. — “The 
phrase ‘unlawful assemblage’ has a 
technical meaning, and by. using it 
as the alternative of the word ‘mob,’ 
it is clear that the lawmakers in- 
tended that ‘mob’ should mean the 
same, as ‘uniawful assemblage.’ 
Therefore the court correctly defined 
the word ‘mob’ as an ‘unlawful as- 
semblage of persons.’” Cantey v. 
Clarendon County, 101 S. C. 141, 145, 
85 SE 228. >; 

2. Blakeman v. Wichita; 93 Kan. 
444, 144 “P 816, 817, LRA1915C 578, 
AnnCas1916D 188. ‘See Stevens Vv. 
Sheriff, 71 Kan. 434, 80 P 936, 937 
(an assemblage of a number of peo- 
ple acting in a tumultuous and riot- 
ous manner, calculated to put good 
citizens’ in fear, and to endanger 
their person or ‘property, constitutes 
a “mob,” but it is not necessary that 
all these elements must be present 
to have that effect). 

3. Luckett-Wake Tobacco Co. v. 
Globe, etc., -l:; Ins. Co.,\171 Fed. 147; 
148; Adamson v. New York, 110 App. 
Div. 58, 96 NYS 907, 909 [cit Bouvier 
L. D.]; Marshall v. Buffalo, 50 App. 
Div. 149, 153, 64 NYS 411. See also 
Riot [34 Cye 1771]. 

[a] Defined in connection with 
“lynching.” — Caldwell y. Cuyahoga 
County, 15 Oh: (Cir; Ct, 167, 168, 8 
Oh. Cir, Dee. 56: 

{b]. “Mobs or riots.”—A fire occa- 
sioned approximately by lawful or- 
ders of the military authorities on 
account of the approach of an in- 
vading army was not a loss by fire 
occasioned by ‘‘mobs or riots” within 
an exception in an insurance policy. 
Harris v. York Mut. Ins. Co., 50 Pa. 


assembly.’’® 


called 


341, 350. 

4. Adamson v. New York, 110 App. 
Div. 58, 96 NYS 907, 909 [cit Bou- 
vier L. D.]. 

5. Blakeman vy. Wichita, 93 Kan. 
444, 144 P 816, 817, LARA1915C 578, 
AnnCas1916D 188. 

6. Mob violence: 

Carriers § 134 (liability for injury 
caused by), § 240 note 62 [c] (va- 
lidity of provision in contract of 
shipment as to assumption by ship- 
pers as to risk due to mob vio- 
lence). 

Constitutional Law § 174 note 221 
[ce] (constitutionality of act im- 
posing liability on municipal cor- 
poration for acts of mob), § 1021 
(act imposing liability for mob 
violence on subdivision of state as 
violation of due process of law). 

Counties §§ 275, 276 (liability of 
county for injury caused by). 

Criminal Law § 1496 (admissibility 
of defendant of confession under 
fear of). 

Insurrection and Sedition § 3 (crimes 
growing out of mob violence as 
distinguished from insurrection). 

Municipal Corporations [28 Cye 1295 
(liability of municipality for in- 
jury caused by)]. 

7 Alexander v. State, 40 Tex. Cr. 
395, 411, 49 SW 229, 50 SW 716. 

[a] “Murder by mob violence.”— 
Augustine v. State, 41 Tex. Cr, 59, 
52 SW 77, 82, 96 AmSR 765. 

8. Black L. D. See also Property 
[32 Cyc 666]. 

9. A maxim meaning ‘“Movables 
have no situs or local habitation.” 
Black L. D, 

[a] Applied in: Wyeth Hardware, 
etc, (Co. v, Lang, 54° Mo! vA 147, 153 
[aff .127 Mo, 242 °29° SW 1010, 48 
AmSR 626, 27 LRA 656]; Holmes v, 
Remsen, 4 Johns. Ch. (N, Y.) 460, 
472, 8 AmD 581; Hog v. Lashley, 
6 Bron B.C. oid, ose 2oReprint 


Another wording is Mobilia 
non habent sequelum. Moritz v. 
Canada Wood Specialty Co., 9 Ont 
WR 522, 530. 

10. A maxim meaning ‘“‘Movables 
adhere to the person of the owner.” 

[a] Applied or cited in: Ames 
Iron Works v. Warren, 76 Ind, 512, 
514, 40 AmR 258, 259; Moritz v. 
Canada Wood Specialty Co., 9 OntWR 


522, 530. 

hay IN maxim meaning ‘‘Movable 
things follow the person, immovables 
their site or locality.” Burrill L. D. 

12. A maxim meaning ‘Movables 
follow the [law of the] person.” 
Black L. D. [cit Broom Leg. Max. p 
522; Story Confl. L. § 378]. 

{a] “A maxim of law as old as 
the law itself.’—Monidah Trust vy. 


Scohan, 45 Mont, 424, 430, 123 P 
692. 
[b] Applied or cited in: Maguire 


Vu bretrys zoe Wt er ley 0 me Cte aly. 
419, 64 L. ed. 739; Union Refrigerator 
Transit. Co. v. Kentucky, 199 U. S. 
194, 205, 26 SCt 36,-50 LL. ed. 150; 
Pullman’s Palace-Car Co. v. Pennsyl- 
Vania, Tau. (Sa Ls, ool Se cesniG, 
Ai. We Cob 613; In re Hodges, 170 
Cal, 492,~-150 Pp 344, 345, LRA1916A 
837; Peo. v. Griffith, 245 Ill. 532, 535, 
92 NE 313; Fisher v. Rush County, 


held to be practically synonymous with 


Mob violence.® 
injury on a person by a multitude of people acting 
in a riotous and unlawful manner.’ 

MOBILIA. Movables; movable things; seniors 
‘‘res mobiles. 

MOBILIA NON HABENT SITUM.? 

MOBILIA OSSIBUS INHERENT." 

MOBILIA PERSONAM SEQUUNTUR, IMMO- 
BILIA SITUM."! 

MOBILIA SEQUUNTUR PERSONAM.” 


MOB—MOBILIA SEQUUNTUR PERSONAM 


‘riotous 


The infliction of some physical 
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19 Kan, 414, 415; Wilcox v. Ellis, 14 


Kan. 588, 602, 19 AmR 107; Page’s 
Suce. 149 La. 623, 89.S 876; Na- 
tional = InshiCo.w «v- *Board of Asses- 


sors, 121 La, 108, 46 S 117, 120, 126 
AmSR 313; Baltimore City "App. Tax 
Ct Five Patterson, 50 Md. 354, 371; 
State v. Western Union Tel. Co., 96 
Minn. 13, 23, 104 NW 567; Adams Vis 


Colonial, etc., Mortg. Co., 82 Miss. 
263, 401, 34 9 482, 100 AmSR 633; 
Leavell ‘v. Blades, 237: Mo. 695, 141 


SW 893, 896; Plattsburg v. Clay, 67 
Mo. A. 497, 499; Corn vy. Cameron, 19 
Mo. A. 573; 581; State’ v. Harrington, 
68 Mont. it 217 P 681, 685; Neilson 
v. Russell, 76 N. J. Te 7 RR NS WAN 
476; State Bank v. Plainfield First 
Nat. Bank, 34 N. J. Eq. 450, 453; 
Peo. v. Tax Comrs., 23 N. Y. 224, 
228; Peo. v. Barker, 23 App. Div. 524, 
525, 48 NYS 553; Homans v. New 
York L. Ins. Co., 55 Misc. 574, 106 
NYS 929, 9305 Hornthal v. Burwell, 
109 N. C. 10, Gy 13 SE 721, 26 AmSR 
DUG ks LRA 740; Loftus v. Farmers, 
etc., Nat. Bank, 6 Pa. Co. 340, 344; 
Lewis’ Est., 10 Kulp (Pa.) 441) 446; 
Great Southern Le ins: Conv: Austin, 
112 Tex. 1,243 SW ay 780; Black- 
wood v. Reg., 8 App. Cas. 82, 93; 
In re Barnett, [1902] 1 Ch. 847, 856, 
S ERC m1o8s Dunean y. Lawson, 41 Ch. 
D. 394, 397; Freke v. Carbery, i Oe 
16 Eq. 461, 466; Hoy v. Lashley, 6 
Bron Ps CBs 578, 2 Reprint 1278; 


Thomson v. Advocate-Gen., £2) 2Cle & 
F. 1, 26, 8 Reprint 1294; Stanley v. 
Bernes, 3 Hagg. Eccl. 3738, 435, 162 


Reprint 1190; In re Capdevielle, 2 H. 
& C 985, 1012, 159 Reprint ~ 408; 
Crookenden y. Fuller, 1 Swab. & Tr. 
441, 164 Reprint 804; Smith v. Nova 
Scotia Provincial Treasurer, 58 Can. 
S$. C.5 570, S174) "Boya ve Atty.-Gene, 
54 Can. S.C. 532, 538; Rex v. Cotton, 
45 Can.:S. C. 469, 474, 1 DomLR 398; 
Lovitt, vo Rex, 43 Can. SwOr f06; eioe 
Ross v. Ross, 25 Can. S. C. 307, 362; 
Re Muir, 24 Man, 310, 18 DomLR 144, 
28 WestLR 358, 6 WestWkly 995; 
Atty.-Gen, v. Newman, 31 Ont. 340, 
345, 347 [aff 1 Ont. L, 511]; Re Lun- 
ness, 17 OntWN 186, 188; Re Dart- 
nell, 10 OntWN 386, 387; Jones v. 
Canada .Cent: Ri "Cos 467Uy €. Qs5B- 
250, 258; Nickle v. Douglas, 35 U. C. 
Q. B. 126, 145; Lambe v. Manuel, 18 
Que, Super, 184, 187. 
{c] Limitations.—(1) “The legal 
fiction, expressed in the maxim mo- 
bilia sequuntur personam, yields to 
the fact of actual control elsewhere.” 
Liverpool, ete., Ins. Co. v. Orleans 
Parish Bd. of Assessors, 221 U. S. 
346," 354, 81 “SCt 550, 55° du. *ed- “762, 
LRAI1915C 903. To like effect De 
Ganay v. Lederer, 250 U. S. 376, 39 
SCt 524, 526, 68 L. ed. 1042; State 
v. Beardsley, 77 Fla. 803, 82 S 794, 
795; Schmidt v. Perkins, Tan en MRT Tas 
RSG, Ol AC a oneliare AmSR 417, 11 
LRANS 1007. QQ) “The maxim mo- 
bilia sequuntur personam has no 
more truth in the one case than in 
the other. When logic and the policy 
of a State conflict with a fiction due 
to historical tradition, the fiction 
must give way.’’ Blackstone v. Mil- 
Ter. USS SUR Sh 1 Sore 206.0 2e5 SCtaeoui. 
47 L. ed. 439 [quot In re Gordon, 186 
N. Y. 471, 476. 79 NE 722, 10 LRANS 
1089]. (38) “Mobilia sequuntur per- 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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MOB VIOLENCE.’ 

MOCCASIN. A shoe made of deer skin or other 
soft leather, the sole and upper part being one 
piece.14 

MOCK. To deride; to laugh at; to ridicule; to 
treat with scorn and contempt.'® 

‘MOCKING BIRD.1¢ 

MOD.17 

MODAL LEGACY.'* 

MODE. Prevailing style;?® the customary man- 
ner;?° the manner in which a thing is done.2! As 
applied to trials, it means the place as well as the 
manner of trial.?? The term is said to be broader 
than ‘‘method’’2? or ‘‘system.’’24 

Mode of process. A term which is equivalent to 
‘‘mode of proceeding’’ or ‘‘mode and manner of 
proceeding.’ ’?5 

Other phrases: ‘‘Ancient mode of trial by 
jury,’’?° “‘forms and modes of proceedings,’’27 ‘in 
the mode,’’28 ‘‘mode of chance,’’® mode of con- 
testing elections,2° ‘“mode of proving claims, or 
otherwise,’’** ‘‘mode of service,’’?? ‘‘mode of the 
commission of a erime,’’?3 “practice, pleadings, and 
forms and modes of ‘proceeding. ??24 

MODEL.*® A copy or imitation of the thing to 
be represented ;°° a facsimile in three dimensions, a 
reproduction in miniature of objects under considera- 
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tion.*? The word ‘‘mod’’ has been construed not 
to mean ‘‘models.’’?8 

MODE OF PROCESS.*® 

MODERAMEN INCULPATE TUTELA. In Ro- 
man law, the regulation of justifiable defense. A 
term used to express that degree of force in de- 
fense of the person or property which a person 
might safely use, although it should occasion the 
death of the aggressor.*® 

MODERATA MISERICORDIA. A writ founded 
on Magna Charta, which lies for him who is amerced 
in a court, not of record, for any transgression be- 
yond the quality or quantity of the offense. _ It is 
addressed to the lord of the court, or his bailiff, 
commanding him to take a moderate amerciament 
of the parties.*! 

MODERATE. A relative term,*? depending on 
the cireumstances of the particular case.** It has 
been defined as meaning restrained; temperate; 
keeping within somewhat restricted lmits in ac- 
tion or opinion.*# 

MODERATE CASTAGAVIT. In pleading, the 
name of a plea in trespass by which defendant jus- 
tifies an assault and battery, because he moderately 
corrected plaintiff, whom he had a right to correct.*® 

MODERATE SPEED.*° 

MODERATOR. A chairman or president of an 


sonam is not an exclusive rule of | piece’’). S14 O40 Phe met delss 

universal application nor does it 15. State v. Warner, 34 Conn. 276, 35. See Patents [30 Cyc 840, 
transfer property into the foreign|279 [cit II Kings c 2 v 23]. ro if 0 

from the domestic jurisdiction.”| 16. As subject of larceny see| Models of inventions and of other 


Colorado v. Harbeck, 232 N. Y. 71, 


$4 133 NE 357. —(4) othe) maxim 17. 


Larceny § 16 note 22 [b]. 
See Model post this page text 


improvements in the arts see Im- 
provement § 5 text and note 74. 


mobilia sequuntur personam, by which 
the property was regarded as sub- 
ject to the law of the owner’s domi- 
cile has been altered by modern de- 
cision, so as to give place to the 
rule of lex situs, the law applies to 
where the property is kept and used.” 
Bx ip. Timmerman, 31 N.. B. 5: 12. 
(5) “The old rule, expressed in the 
maxim mobilia sequuntur personam, 
by which personal property was re- 
garded as subject to the law of the 
owner’s domicile, grew up in the 
Middle Ages, when movable prop- 
erty consisted chiefly of gold and 
jewels, which could be easily car- 
ried by the owner from place to 
place, or secreted in spots known 
only to himself. In modern times, 
since the great increase in amount 
and variety of personal property, not 
immediately connected with the per- 
son of the owner, that rule has 
yielded more and more to the lex 
situs, the law of the place where the 
property is kept and used.” Pull- 
man’s Palace-Car Co. v. Pennsyl- 
vania, 141 U. S. 18, 22, 11 SCt 876, 
35 L. ed. 613 [quot Eoff v. Kenne- 
fick-Hammond Co., 80 Ark. 138, 140, 
96 SW 986, 117 AmSR 79, 7 LRANS 
704, 10 AnnCas_ 63]. (6) ‘“Foelix, 
Traite du Droit International, p. 68, 
No. 38, in commenting on the maxim, 
mobilia sequuntur personam, states, 
as a qualification, that this rule has 
no application, where the ownership 
of moveables, whether corporeal Bs 
incorporeal, are concerned.” U. 8S. 
U. S. Bank, 8 Rob, (La.) 262, 301. 
[dad] “The ruje that mere choses in 
action follow and attach to the domi- 
cile of the owner, as expressed in 
the Latin maxim, ‘Mobilia sequuntur 
personam,’ has been repeatedly and 
consistently maintained.” Westing- 
house Electric, ete., Co. v. Los An- 


geles County, 188 Cal, 491, 4938, 205 
P1076. 

13. See Mob ante p 1232 text and 
note 7. : 

14. W. Bickford Co. v. Merrill, 
268 Fed. 540, 542 (“The essence of 


the definition is that the sole and 
most of the upper part are one 


[40 C. J.—78] 


and note 388. 

18. See Wills. 

19. Century D;: [aq 
Seiferd, 18 Misc. 
289]. 

20. Century D. 
Seiferd, supra]. 

21. Hanks Dental Assoc, v. Inter- 
national Tooth Crown Co., 194 U. S. 
303, 308, 24 SCt 700, 48 L. ed. 989; 
Douglass v. Seiferd, 18 Misc. 188, 193, 
41 NYS 289. 

22. Glidewell v. 51 Ark. 

Minn. 156, 


559, 571, 11 SW 882. 
Compare Method 


uot Douglass _ v. 
188, 198, 41 NYS 


[quot Douglass v. 


Martin, 


23. State v. Luther, 56 
160, 57 NW 464. 
ante p 655. 

24. State v. Luther, 56 Minn. 156, 
160, 57 NW 464. Compare System 
q Cye 663). 

25. Wayman v. Southard, 10 
Wiheate Chia Sy) 27 Ven Io eda 253% 
Cohen v. U. S., 214 Fed. 28, 130 CCA 
41 Um Sa. Martiny 17 “Reds 4160; 
155, 9 Sawy. 90; U. S. v. Rundlett, 27 
HW ‘Cas. Noi.16,208, 2: Curt, 41, 44. 
See Duncan v. Darst, 1 How. (U. S.) 
30m, 306. Li Vis eds. 139 Koning. vy. 
Bayard, 14 F. Cas. No. 7,924, 2 Paine 
251. 

26. See Ancient 2 C. J. p 1336 text 
and note 32. 

27. See Form § 1 text and note 
26. 

28. Jones v. U. S., 48 Wis. 385, 
406, 4 NW 519. 

29. Reg. v. Freeman, 18 Ont. 524, 
527; Reg. v. Dodds, 4 Ont. 390, 395; 
Rex v. Johnston, (Ont.) 7 CanCrCas 
525, 587; Rex v. Fish, (Que.) 11 Can 
CrCas 201, 202. 

30. Glidewell v, Martin, 51 Ark. 


559n0 571, 11 SW 882); Campbell. v. 
Gomerist Pa.) 18%, 1199.3 Catheartary. 
Comino, Pal l08, oir4: 

81. See Otherwise [29 Cyc 1539]. 


32. Matter of Dawes, 108 App. 
Div. 174, 96 NYS 52) 55, 56. 

33. Campbell v. Com., 84 Pa. 187, 
i Cathcart v. Com:., 37 Pa: 108, 


aoe Beardsley v. Littell, 2 F. Cas. 
No. 1,185, 14 Blatchf, 102. See Nudd 
v. Burrows, 91 U. S. 426, 442, 23 L. 
ed, 286; Kofoed v. Gordon, 122 Cal. 


36. State vo Hox) 255iINGtio a. 
602. 


566, 


Montana Ore Purchasing Co. 
v. Boston, ete., Cons. Copper, etc., 
Co., 2% Mont, =288> 324.570) Pe itt 
(a miniature of the underground 
workings of a mine, showing the 
shafts, tunnels, drifts, cross cuts, 
etc., in all their details, is a model, 
and does not fall within any defini- 
tion of the word “map’’). 

[a] Not meaning actual machine 
or device.—While a model filed in 
the patent office will not, in itself, 
amount to an anticipation which will 
invalidate a subsequent patent to 
another, the word ‘model’ as_ so 
used must be understood in its or- 
dinary sense as meaning merely a 
pattern or representation, and not 
as ‘meaning the actual machine or 
device of the invention. American 
Writing Mach. Co. v. Wagner Type- 
walter Co., 151 Wed: 576, 583, 81 CCA 


38. Goblet v. Beechey, 2 Russ. & 
M. 624, 625, 11 EngCh 624, 39 Re- 
print 532 (where a testator had 


previously and in express terms dis- 
posed of his models which were 
valuable, subsequently added a codi- 
cil disposing of all his tools, bankers, 
“mod,’ and marble in the yard, which 
assortment of property was of no 
considerable value unless the word 
” should be construed to mean 
” it will not be construed 
to have that meaning). 

39. See Mode ante this pees: 

4G. Cyclopedic L. D. See Homi- 
cide §§ 184-272. 

41. Cyclopedic L. D. 


42. The Heather Belle, 3 Can. 
Exch. 40, 48. 

43. The Heather Belle, supra, 

44. Century D. 

[a] “Moderate cash value.” — 


v. Gleason, 16 Wis. 1, 17. 

“On moderate terms.’”)—Ash- 
croft v. Morrin, 4 M. & G. 450, 43 
ECL 236, 134 Reprint 185. 


45. Cyclopedic L. D. See Hannen 


Var ebldeés;, 15) Massin 347. 30l, 
Soir In navigation see Collision 
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Phrases: ‘‘ ‘Best improved’ modern appliances 
to prevent the escape of sparks,’’®° ‘‘best modern 
appliances generally used,’’>t ‘‘modern appli- 
ances,’’5? ‘‘modern asphalt roadway,’’®* ‘‘ Modern 
History,’’5+ ‘‘most modern and approved appli- 
ances for preventing the escape of fire,’’>> ‘‘most 
modern and approved appliances in general use.’’®* 


assembly; a person appointed to preside at a popu- 
lar meeting.*7 As used in administration of the 
government of the New England towns, the pre- 
siding officer at a town meeting called for the trans- 
action of general business.*® 

MODERN. Pertaining to the present era, or to 
a period extending from a not very remote past 


to the passing time; not antiquated or obsolete.*® 
the construction of such a 


47. Black L. D. 

48. Wheeler v. Carter, 180 Mass. 
382, 386, 62 NE 471. See State v. 
Waterhouse, 71 N. H. 488, 53 A 304 
(a “moderator” is one of the officers 
provided by statutes in New Hamp- 
shire. to conduct the affairs of a 
school district meeting). 

49. Century D. [quot Jeffress v. 
Norfolk Southern R. Co., 158 N. C. 
215, 223, 73 SE 1013]. 

50. See Appliance 4 C. J. p 1386 
text and note 57. 

51. See Appliance 4 C. J. p 1387 


text and note 67, 

52. See Appliance 4 C. J. p 1389 
text and note 2. 

53. Tennant Land Co. v. Norde- 
man, 148 Ky. 361, 364, 146 SW 756 
(where, at the time a contract for 
the sale of city lots, providing for 
the construction by the vendor of 
a “modern asphalt roadway,’ was 
executed, the only asphalt streets in 
that city were not sheet asphalt 
streets, and no such thing as a “cold 
Kentucky rock asphalt street’ was 


known, 
street was not a compliance with 
the contract). 

54, Jeffress v. Norfolk Southern 
R. GCo., 158 _N. C; 215, 223, 78 SE 1013 
(“Modern History comprises the his- 
tory of the world since the fall of 
the Roman Empire or the close of 
the Middle Ages”). 

55. See Appliance 4 C. J, p 1389 
text and note 12. 

56. See Appliance 4 C. J. p 1389 
text and note 11. 
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By Cuartes Sumner Losrinaier, J.D., D.C.L., Pu.D.* 


ANALYSIS 
I. INTRODUCTORY [§§ 1-12] p 1242 
A. Definition [§ 1] p 1242 
B. Sources [§ 2] p 1243 
C. Character and Importance [§ 3] p 1243 
D. Present Diffusion [§ 4] p 1246 
EK. Form and Repository [§§ 5-10] p 1249 
1. Doctrine [§ 5] p 1249 
2. Jurisprudence [§ 6] p 1250 
3. Legislation; The Codes [§§ 7-10] p 1252 
a. Development and Growping [S$ 7-8] p 1252 
(1) In General [§ 7] p 1252 
(2) Code Groups [§ 8] p 1252 
b. Use and Significance [§ 9] p 1254 
ce. Interpretation [§ 10] p 1255 
F. Scope of This Treatise [§ 11] p 12 
G. Order of Treatment [§ 12] p 1255 


II, PERSONS [§§ 13-101] p 1255 
A. Natural [§§ 13-94] p 1255 
. Citizenship [§ 13] p 1255 
. Domicile [§ 14] p 1256 
. Absence [§§ 15-23] p 1257 
a. Judicial Declaration [§ 15] p 12 
b. Representation [§§ 16-18] .p 1257 
(1) Appointment [§ 16] p 1257 
(2) Duties and Powers [§ 17] p 1257 
(3) Lermination [§ 18] p 1258 
e. Succession [§§ 19-20] p 1258 
(1) Provisional [§ 19] p 1258 
(2) Absolute [§ 20] p 1259 
. d. Other Consequences of Absence [§§ 21-22 
(1) As to Property Rights [§ 21] p 1259 
(2) As to Custody of Minors [§ 22 
e. Reappearance of Absentee [§ 23] p 125 
4. The Family [§§ 24-72] p 1260 
a. In General [§ 24] p 1260 
b.; Matrimoniwm [§§ 25-43] p 1260 
(1) Nature [§ 25] p 1260 
(2) Espousal [§ 26] p 1260 
(3) Requisites [§§ 27-28] p 1261 
(a) Consent [§ 27] p 1267 
(b) Capacity [§ 28] p 1262 
(4) Putative Matrimonium [§ 29] p 1263 
(5) Celebration [§ 30] p 1265 
(6) Consequences [§§ 21-32] p 1265 
(a) In General [§ 31] p 1265 
(b) As to Property [§ 32] p 1266 
(7) Termination {§§ 33-43] p 1268 
*Member Nebraska Supreme Court (Commission), 1902-1903; Judge, Court of First Instance Philippines, 1904— 
1914; Judge, United States Court for China, 1914-1924; Chief Attorney, U. S. Department of Justice, 1925- ; de- 
tailed for survey of Cuban Laws, 1926; Professor of Law, University of Nebraska, 1900-1903; Professorial Lecturer 
in Law, University of the Philippines, 1910- ; Member faculty, Comparative Law School of China, 1915- < 
Professor of Civil and Comparative Law, National University, Washington, D. C., 1925- ; Vice-Chairman, Com- 
parative Law Bureau, American Bar Association, 1919- ; Author “Philippine Practice’ (1907); ‘“‘The People’s 
Law” (The Macmillan Co., 1909); “The Evolution of the Roman Law” (2d ed., 1923); ‘tAlevosia” 2 C. J. 1030; 
“Arrendamiento” 5 C. J. 375; “Autor” (Crim. L.) 6 C. J. 868; “Bastardo” 7 C. J. 934; “Beneficio de Inventario” 
7. @ eo, 1isbe “Bienes” iV Ci de 11545." Bona Paraphernalia” Su. Jurl49) YCadena’? 9. Ch J, 1115 3) “Calumnia” SeCu se 
1119; “‘Censo” 11 C. J. 67; “Code” 11 C. J. 940; “Codicillii” 11. C. J. 944; “Cohecho” 11 C. J._953; “‘Collatio Bonorum” 
11 C. J. 962: “Commodatum” 12 C. J. 151; “Compensatio” 12 C. J. 224; “Confusio” 12 C. J. 488; ‘‘Contratos” 13 
C. J. 802; “Culpa” 17 C. J. 393; ‘“Damnum” 17 C. J. 1123; “Derecho” 18 C. J. 785; “Desacato” 18 C. J. 789; “Deshe- 
redacion” 18 C. J. 969; ‘“Divortium” 19 C. J. 379; “Heres” 29 C. J. 202; and other civil law titles in this work as 
well as many other articles in this and other legal encyclopedias, : 


.—_— : 
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(a) Annulment [§§ 33-35] p 1268 
aa. Jurisdiction [§ 33] p 1268 
bb. Grounds [§ 34] p 1268 
cc. Who May Obtain [§ 35] p 1268 
(b) Dissolution [§§ 36-40] p 1269 
aa. In General [§ 36] p 1269 
bb. Modes [§§ 37-40] p 1269 
(aa) Death [§ 37] p 1269 
(bb) Divorce (Absolute) [§§ 38-40] p 1269 
aaa. Historical and General [§ 38] p 1269 
bbb. Grounds [§ 39] p 1270 
cece. Consequences {§ 40] p 1271 
(c) Suspension [§§ 41-43] p 1271 
aa. Divorce (Limited) [§ 41] p 1271 
bb. Separation [§§ 42-43] p 1271 
(aa) Of Persons [§ 42] p 1271 
~ (bb) Of Property [§ 43] p 1271 
e. Parentage [§§ 44-67] p 1272 
(1) Patria Potestas [§§ 44-51] p 1272 
(a) Nature and Origin [§§ 44-45] p 1272 
aa. Ancient, Law [§ 44] p 1272 
bb. Modern Law [§ 45] p 1273 | 
(b) Suspension [§ 46] p 1276 
(c) Termination [§§ 47-51] p 1276 
aa. Under the Roman Law [§ 47] p 1276 
bb. In the Modern Civil Law [§§ 48-51] p 1276 
(aa) Modes [§§ 48-50] p 1276 
aaa. Emancipation [§ 48] p 1276 
bbb. Matrimonium [§ 49] p 1277 
cece. Other Modes [§ 50] p 1277 
(bb) Consequences [§ 51] p 1277 
(2) Children [§§ 52-67] p 1278 
(a) Legitimate [§ 52] p 1278 
(b) Illegitimate [§§ 53-61] p 1279 
aa. Illegitimacy and Its Forms [§§ 53-54] p 1279 
(aa) Natural Children [§ 53] p 1279 
(bb) Spurious Children {§ 54] p 1280 
bb. Acknowledgment [§§ 55-57] p 1280 
(aa) Nature and Effect [§ 55] p 1280 
(bb) Voluntary [§ 56] p 1281 
(ce) Involuntary [§ 57] p 1281 
ce. ae [§§ 58-61] p 1282 
(aa) By the Early Law [§ 58 
(bb) In the Modern Law [§§ 
aaa. By Marriage [§ 
bbb. By Act of the St 
ece. By Notarial Act 
(c) Adopted [§§ 62-67] p 1283 
aa. Origin and Diffusion of Adoption [§ 62] p 1283 
bb. Conditions [§ 63] p 1284 
ce. Procedure [S$ 64-65] p 1285 
(aa) Inthe Ancient Law [§ p 12& 
(bb) In the Modern Law [§ 65] p 1285 
dd. Consequences [§ 66] p 1285 
ee. Termination [§ 67] p 1286 
d. Maintenance [§§ 68-72] p 1286 
(1) Origin and ene! [§ 68] Pp 1286 
(2) Parties Affected [§ 69] p 1286 
(3) Extent [§ 70] p 1287 
(4) Enforcement % (A jay At 
(5) Cessation [§ 72] p 1288 
5. Tutelage [§§ 73-94] p 1289 
a. Nature [§ 73] p 1289 
b. Tutors [§§ 74-81] p 1289 
(1) In General [§ 74] p 1289 
13s Testamentary (§ 75] p 1290 
( 


Jpl 
DoS 1 
59] p 1282 
tate [§. 60] p 1283 
[§ 61] p 1283 


3) Legal [§ 76] p 1290 
4) Dative [§§ 77-79] p 1290 

(a) How and When Appointed [§ 77] p 1290 
‘ (b) Venue [§ 78] p 1291 
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(c) Effect [§ 79] p 1291 
(5) Natural [§ 80] p 129} 
(6) Protutors and Undertutors [§ 81] p 1292 
c. Curators [§§ 82-83] p 1293 
(1) In General [§ $3] p 1293 
(2) Interdiction [§ 83] p 1293 
d. Fhe Family Council [§ sa} p 1295 
e. Qualifications [§§ 85-87] p 1296 
(1) In General [§ 85] p 1296 
(2) Security [§ 86] p 1297 
(3) Oath [§ 87] p 1298 
f. Excuse [§ 88] p 1298 
« g. Administration [§§ 89-91] p 1298 
(1) In General [§ 89] p 1298 
(2) Accounts [§ 90] p 1300 
(3) Compensation [§ 91] p 1301 
h. Termination [§§ 92-94] p 1301 
(1) By the Roman Law [§ 92] p 1301 
(2) Modern Civil Law [§§ 93- “91] p 1301 
(a) In General [§ 93] p 1301 
(b) Removal [§ 94] p 1302 
B. Juristic [§§ 95-101] p 1303 
1. Origin and Nature [§ 95] p 1303 
2. Classes [§§ 96-97] p 1304 
a. In General [§ 96] p 1304 
b. Ecclesiastical [§ 97] p 1304 
3. Formation [§ 98] p 1306 
4. Powers and Liabilities [§ 99] p 1307 
5. Termination [§§ 100-101] p 1307 
a. In General [§ 100] p 1307 
b. Liquidation [§ 101] p 1308 


III. OBLIGATIONS [(§ 102-211] p 1308 
A. Nature [§ 102] p 1308 
B. Classes [§§ 103-115] p 1309 
Personal and Transmissible, [§ 103] p 1809 
Perfect (Civil) and Imperfect (Natural) [§ 104] p 1309 
Real and Consensual [§ 105] p 1310 
Absolute and Conditional [§ 106] p 1310 
Principal and Accessory {§ 107] p 1310 
Limited and Unlimited [§ 108] p 1312 
Conjunctive and Alternative [§ 109] p 1513 
Divisible and Indivisible [§ 110] p 1313 
Multiple and Single [§§ 111-114] p 1314 
a. Solidary [§§ 111-113] p 1314 
(1) Character [§ 111] p 1314 
(2) Forms [§ 112] p 1316 
(3) Extinction and Enforcement [§ 113] p 1316 
b. Pro Rata [§ 114] p 1317 : 
10. Indeterminate [§ 115] p 1319 
C. Sources [§§ 116-134] p 1319 
1. Law [§ 116] p 1319 
2. Contracts [§§ 117-118] p 1319 
a. In General [§ 117] p 1319 
b. Damages for Nonperformance [§ 118] p 1319 
. Quasi Contracts [§§ 119-122] p 1320 
a. Nature [§ 119] p 1320 
b. Forms [§§ 120-122] p 1321 
(1) Negotiorum Gestio [§ 120] p 1321 
(2) Unearned Increment [§ 121] p 1322 
(3) Communio [§ 122] p 1323 
4. Delicts [§§ 123-130] p 1323 
a. Nature [§ 123] p 1323 
b. Liability [§§ 124-130] p 1523 
(1) In General [§ 124) p 13823 
(2) Proximate Cause [§ 125] p 1324 
(3) Fortwitous Events [§ 126] p 1324 
(4) Contributory Negligence [§ 127] p 1324 
(5) Fellow Servants [§ 128] p 1326 
(6) Wrongful Death [§ 129] p 1327 
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(7) Extent of Recovery [§ 130] p 1328 
5. Quasi Delicts [§§ 131-134] p 1329 
a. Nature [§ 131] p 1329 
b. Instances [§§ 132-134] p 1329 
(1) Judicial Responsibility [§ 132] p 1329 
(2) Responsibility for Another’s Delicts [§ 133] p 1329 
(3) Responsibility for Injuries by Animals and from Inanimate Objects [§ 134] p 1332 
D. Special Forms [§§ 135-211] p 1332 
1. Verbal Fidejussio or Cautio [$§ 135-140] p 1332 
a. Nature and Scope [§ 135] p 1332 
b. Forms [§ 186] p 1336 
c. Resulting Equities [§§ 137-139] p 1337 
(1) Beneficium Cedendarum Actionum (Subrogation) [§ 137] p 1337 
(2) Beneficitum Excussionis [§ 138] p 1339 
(3) Benefictum Divisionis [§ 139] p P34 
d. Extinction and Release [§ 140] p 1342 
2. Real [§§ 141-155] p 1344 
a. Mutuum [§ 141] p 1344 
b. Commodatum [§ 142] p'1344 | 
c. Depositum [§§ 143-149] p 1344 
(1) Voluntary [§§ 143-146] p 1344 
(a) Nature [§ 143] p 1344 
(b) Parties [§ 144] p 1345 
(c) Compensation [§ 145] p 1347 
(d) Prescription [§ 146] p 1348 
(2) Irregular [§ 147] p 1348 ; 
(3) Necessary [§ 148] p 1348 
(4) Judicial (Sequestration) [§ 149] p 1349 
d. Pignorative Contracts [§§ 150-155] p 1352 
(1) Historical and General [§ 150] p 1352 
(2) Pignus [§ 151] p 1354 
(3) Hypotheca [§§ 152-153] p 1357 
(a) Requisites and Effect [§ 152] p 1357 
(b) Classes [§ 153], p 1361 
(4) Antichresis [§ 154] p 1362 
(5) Pactum de:Retroemendo [§ 155] p 1364 
3. Consensual [§§ 156-203] p 1368 
a. Emptio et Venditio [§§ 156-169] p 1368 
(1) Nature [§ 156] p 1368 
(2) Subject Matter [§ 157] p 1372 
(3) Parties [§ 158] p 1374 
(4) Delivery [§§ 159-161] p 1376 
(a) Nature and Forms [§ 159] p 1376 
(b) Incorporeal Property [§ 160] p 1378 
(c) Incomplete Delivery [§ 161] p 1379 
(5) Price [§ 162] p 1380 ; 
(6) Warranty [§§ 163-169] p 1382 
(a) Nature and Scope [§§ 163-165] p 1382 
aa. Against Eviction [§ 163] p 1382 
bb. Against Latent Defects [§ 164] p 1384 
cc. Of Incorporeal Rights [§ 165] p 1385 
(b) Enforcement [§§ 166-167] p 1386 
aa. Rescission [§ 166] p 1386 
bb. Redhibition [§ 167] p 1386 
(c) Waiver [§ 168] p 1388 
(d) Prescription [§ 169] p 1389 
b. Locatio et Conductio [§§ 170-184] p 1389 
(1) Nature [§ 170] p 1389 
(2) Forms [§§ 171-184] p 1390 
(a) In General [§ 171] p 1390 
(b) Locatio Conductio Rei [§§ 172-176] p 1390 
aa. Scope and Form [§ 172] p 1390 
bb. Term [§§ 173-174] p 1391 
(aa) Generally [§ 173] p 1391 
(bb) Tacit Reconduction [§ 174] p 1391 
ec. Obligations and Rights of Parties [§ 175) p 1392 
dd. Termination [§ 176] p 1394 
(e) Locatio Conductio Operarum [§§ 177-180] p 1395 
aa. Nature [§ 177] p 1395 
bb. Term [§ 178] p 1395 
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ec. Abrogation [§ 179] p 1396 
dd. Wages [§ 180] p 1397 
(d) Locatio Conductio ee [§§ 181-184] p 1397 
aa. Nature [§ 181] p 1397 
bb. Obligations and Rights of the Parties [§ 182] p 1397 
ce. Termination [§ 183] p 1398 
dd. Special Form [§ 184] p 1399 
¢e. Societas [§§ 185-198] p 1399 
(1) Nature [§ 185] p 1399 
(2) Classes [§§ 186-195] p 1402 
(a) As to Scope [§§ 186-188] p 1402 
aa. In General [§ 186] p 1402 
bb. Universal [§ 187] p 1402 
ec. Particular [§ 188] p 1403 
(0) As to Purpose [§§ 189-195] p 1403 
aa. In General [§ 189] p 1403 
bb. Commercial [§ 190] p 1403 
ec. Civil [§ 191] p 1405 
dd. Special Forms [§§ 192-195] p 1405 
(aa) Colectiva [§ 192] p 1405 
(bb) In Commendam or Limited [§ 193] p 1406 
(ce) Anonymous (Corporate) [§ 194] p 1407 
(dd) Joint Accounts [§ 195] p 1407 
(3) Relations between Societas and Socius [§ 196] p 1407 
(4) Operation [§ 197] p 1410 
(5) Dissolution [§ 198] p 1410 
d. Mandatum [§§ 199-203] p 1412 
(1) Nature [§ 199] p 1412 
(2) Classes [§ 200] p 1413 
(3) Mandatary [§ 201] p 1416 
(4) Mandator [§ 202] p 1418 
(5) Termination [§ 203] p 1418 
4. Innominate [§§ 204-211] p 1419 
a. Permutatio [§§ 204-206] p 1419 
(1) Nature [§ 204] p 1420 
(2) Classification [§ 205] p 1420 
(3) Reciprocal Rights and Remedies [§ 206] p 1421 
b. Transactio [§§ 207-211] p 1422 
(1) Nature and Form [§ 207] p 1422 
(2) Subject Matter [§ 208] p 1423 
(3) Capacity of Parties [§ 209] p 1424 
(4) Effect [§ 210] p 1425 
(5) Rescission [§ 211] p 1426 


IV. PROPERTY [§§ 212-294] p 1427 
A.. Nature [§ 212] p 1427 
B. Classes [§§ 213-222] p 1427 
1. As to Dominium [§§ 213-218] p 1427 
a. Gaian Classification [§ 213] p 1427 
b. Public [§§ 214-216] p 1427 
(1) In General [§ 214] p 1427 
(2) Common [§ 215] p 1428 
(3) Eacluswe [§ 216] p 1428 
ec. Private [§§ 217-218] p 1428 
(1) Patrimonial [§ 217] p 1428 
(2) Individual [§ 218] p 1429 
2. As to Character [§§ 219-222] p 1429 
a. Res Incorporales [§ 219] p 1429 
b. Res Corporales [§§ 220-221] p 1429 
(1) Res Immobiles [§ 220] p 1429 
(2) Res Mobiles [§ 221] p 1430 
e. Divisible and Indivisible [§ 222] p 1430 
C. Dominium [§§ 223-294] p 1430 
1. Nature and Incidents [§ 223] p 1430 
2. Acquisition [§§ 224-244] p 1481 
a. In General [§ 224] p 1431 
b. Original or Natural [§§ 225-240] p 1431 
(1) Oceupatio [§ 225] p 1431 
(2) Usucapio [§§ 226-236] p 1432 
(a) Possession [§§ 226-230] p 1432 
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aa. Nature [§ 226] p 1432 
bb. Forms [§§ 227-230] p 1433 
(aa) Natural and Civil [§ 227] p 1433 
(bb) Regular and Irregular [§ 228] p 1434 
(ce) Open and Clandestine [§ 229] p 1434 
(dd) Pacific and Violent [§ 230] p f434 
(b) Prescription [§§ 231-236] p 1434 
aa. Nature [§ 231] p 1434 
bb. Kinds [§§ 232-236] p 1435 
(aa) Acquisitive or Positive [§§ 232-235] p 1435 
aaa. In General [§ 232] p 1435 
bbb. Classes [§§ 233-234] p 1436 
(aaa) Ordinary [§ 233] p 1436 
: (bbb) Hatraordinary [§ 234] p 1436 
cece. Hxemptions [§ 235] p 1436 
(bb) Extinctive or Negative [§ 236] p 14387 
(3) Aecessio [§§ 237-240] p 1437 
(a) In General [§ 237] p 1437 
(b) Alluvion and Avulsion [§ 238] p 1437 
(c) Improvements on Another’s Immovable [§ 239] p 1438 
(d) Confusion and Adjunction [§ 240] p 14388 
¢. Derivative [§§ 241-244] p 1438 
(1) Donatio [§§ 241-243] p 1438 
(a) Nature [§ 241] p 1438 
(b). Restriction [§ 242] p 1440 
(c) Revocation [§ 243] p 1440 
(2) Traditio [§ 244] p 1441 
3. Classes [§§ 245-294] p 1441 
a. Perfect [§ 245] p 1441 
b. Imperfect [§§ 246-294] p 1441 
(1) In General [§ 246] p 1441 
(2) Servitudes [§§ 247-260] p 1441 
(a) Definition and Nature [§ 247] p 1441 
(b) Classes [§§ 248-259] p 1442 
aa. As to Nature [§§ 248-252] p 1442 
(aa) Real and Personal [§ 248] p 1442 
(bb) Continuous and Intermittent [§ 249] p 1442 
(ce) Apparent and Nonapparent {§ 250] p 1442 
(dd) Positive and Negative [§ 251] p 1443 
(ee) Active and Passive [§ 252] p 1443) © 
bb. As to Origin [§§ 253-259] p 1443 
(aa) Natural [§ 253] p 1443 
(bb) Legal [§§ 254-258] p 1443 
aaa. In General [§ 254] p 1443 : 
bbb. Bank of Navigable River [§ 255] p 1443 
cece. Common Wall [§ 256] p 1443 : 
ddd. Light and View [§ 257] p 1444 
eee. Passage over Another’s Land [§ 258] p 1445 
(ce) Voluntary or Conventional [§ 259] p 1446 
(c) Extinction [§ 260] p 1446 
~ (3) Usufruct [§§ 261-284] p 1447 
(a) Definition and Nature [§ 261] p 1447 
(b) Duration [§ 262] p 1448 
(¢) Classes [§§ 263-266] p 1448 
aa. Perfect and Imperfect [§ 263] p 1448 
bb. Legal and Conventional [§ 264] p 1448 
cc. Universal and Particular [§ 265] p 1449— . 
dd. Absolute and Conditional [§ 266] p 1449 
(d) Parties [§§ 267-276] p 1449 
aa. Usufructuary [§§ 267-273] p 1449 
(aa) Qualifications [§ 267] p 1449 
(bb) Rights [§§ 268-270] p 1449 
aaa. Use [§ 268] p 1449 
bbb. Fruits [§ 269] p 1449 
cee. Alienation [§ 270] p. 1450 
(cc) Obligations [§§ 271-273] p 1450 
aaa. Security [§ 271] p 1450 
bbb. Inventory [§ 272] p 1451 
cece. Miscellaneous [§ 273] p 1451 
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bb. Proprietor [§§ 274-276] p 145 
(aa) Rights [§§ 274-275] p fi 2 


aaa. In General if 274] p 1452 
bbb. Alienation [§ 275] p 1452 
(bb) Obligations [§ 276] p 1452 


(e) Termination [§§ 277-284] p 1452 
aa. Modes [§§ 277-283] p 1452 
(aa) Death [§ 277] p 1452 
(bb) Renunciation [§ 278] p 1453 
(ec) Lapse of Time or Fulfillment of Condition [§ 279] p 1453 
(dd) Confusio [§ 280] p 1453 a 
(ee) Destruction of the Subject Matter [§ 281] p 1453 
(ff) Nonuser and Prescription [§ 282] p 1453 
(gg) Miscellaneous [§ 283] p 1453 
bb. Effects [§ 284] p 1454 
(4) Use and Habitation [§§ 285-287] p 1454 
(a) Nature [§ 285] p 1454 
(b) Rights and Obligations [§ 286] p 1455 
(¢) Termination [§ 287] p 1455 
(5) Emphyteusis [§§ 288-294] p 1455 
(a) Definition and Nature [§ 288] p 1455 
(b) How Constituted {§ 289] p 1457 
(ce) Parties [§§ 290-293] p 1457 
aa. Hmphyteuta |§ 290-291] p 1457 
(aa) Rights [§ 290] p 1457 
(bb) Obligations [§ 291] p 1457 
bb. Proprietor [§§ 292-293] p 1458 
(aa) In General [§ 292] p 1458 
(bb) Laudemium [§ 293] p 1458 
(d) Termination [§ 294] p 1458 


V. SUCCESSION [§{§ 295-345] p 1458 
A. Nature [§ 295} p 1458 
B. Forms [§§ 296-319] p 1460 
1. Testamentary [§§ 296-316] p 1460 
a. Nature of the Testament [§ 296] p 1460 
b. Capacity to Testate [§ 297] p 1460 
_¢ Form and Execution [§§ 298-309] p 1461 
(1) General Requisites [§ 298] p 1461 
(2) Classes [§§ 299-307] p 1462 
(a) Public [§§ 299-301] p 1462 
aa. Definition [§ 299] p 1462 
bb. Subeiasses [§§ 300-301] p 1462 
(aa) Open [§ 300] p 1462 
(bb) Sealed, Closed, or Mystic [§ 301] p 1462 
(b) Private [§§ 302-307] p 1463 
aa. Definition [§ 302] p 1463 
bb. Subclasses [§§ 303-307] p 1463 
(aa) Holographic [{§ 303] p 1463 
(bb) Military [§ 304] p 1463 
(ce) Maritime [§ 305] p 1463 
(dd) Foreign [§ 306] p 1464 
(ee) Nuncunative [§ 307] p 1464 
(3) Witnesses [§§ 308-309] p 1464 
(a) Qualifications [§ 308] p 1464 
(b) Number [§ 309] p 1465 
d. Institution of Heir [§§ 310-311] p 1465 
(1) Generally [§ 310] p 1465 
(2) Necessary or “Forced” Heirs [§ 311] p 1466 
e. Legata [§§ 312-314] p 1466 
(1) Nature [§ 312] p 1466 
(2) Acceptance [§ 313] p 1467 
(3) Effect [§ 314] p 1467 
f. Interpretation [§ 315] p 1468 
ge. Revocation [§ 316] p 1468 
2. Legal or Intestate [§§ 317-319] p 1469 
a. Regular [§ 317] p 1469 
b. Irregular [§ 318] p 1470 
ce. Default of Heirs i 319] p 1471 
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C. Election [§§ 320-326] p 1471 
1. Historical Development [§ 320] p 1471 


{§ 1] A. Definition. The civil law may be de- 
fined as the legal system primarily originating in 
ancient Rome and corresponding to its jus civile.? 
At that period of the Roman law when the term 
arose, jus civile was employed in contradistinction 


1. Abbreviations used in C. J. see 
Ty COSA IRM che ( 
Additional abbreviations used in 
this treatise: 
Afr. Africa or African 
Alb. Albany 
Am, America or American 
Anc Ancient 
Arg. Argentina or Argentine 
Aust Austria or Austrian 
Belg Belgium or Belgian 
Bol. Bolivia or Bolivian 
Braz Brazil or Brazilian 
Brit. Britannica or British 
Bull Bulletin 
Ch. Chile or Chilean 
Col. Colombia or Colombian 
Comm Commentaries 
Comp. Comparative or Compiled 
ee Boe Costa Rica or Costa Rican 
Dom. Dominica or Dominican 
Ec. Ecuador or Ecuadorian 
Encye Encyclopaedia 
Eng, England or English 
Eq. Equity or Equitable 
Ev. Evolution 
Fr. France or French 
Ger. German 
Gr. Greece or Greek 
Guat, Guatemala or Guatemalan 
Hay Hayti or Haytian 
Hist Historical or History 
Hond. Honduras or Honduran 
Inst Institutes 
Int. International 
Inter, Introduction 
Tt, Italy or Italian 
Jap. Japan or Japanese 
Jur. Jurisprudence or Juris- 


2. General Principles {§ 321] p 


1472 


3. Acceptance [§§ 322-324] p 1472 
a. In General [§ 322] p 1472 
b. Simple [§ 323] p 1473 
ce. With Benefit of Inventory [§ 324] p 1473 
4. Rejection [§§ 325-326] p 1473 
a. In General [§ 325] p 1473 
b. Accretion [§ 326] p 1474 
D. Administration [§§ 327-345] p 1474 
1. Executor [§§ 327-336] p 1474 
a. Historical [§ 327] p 1474 
b. Appointment and Qualification [§ 328] p 1475 


° 


. Classes [§ 329] p 1476 


d. Powers and Duties [§§ 330-333] p 1476 


(1) In General [§ 330] 


p 1476 


(2) Construction [§ 331] p 1477 
(3) Inventory [§ 332] p 1478 
(4) Accounting [§ 333] p 1478 
e. Compensation [§ 334] p 1478 
f. Tenure [§ 335] p 1478 
g. Dative Executor [§ 336] p 1479 
2. Administration by Heirs [§ 337] p 1479 
3. Liquidation [§§ 338-339] p 1480 
a. In General [§ 338] p 1480 
b. Benefit of Separation [§ 339] p 1481 


4. Partition [§§ 340-345] 


p 1482 


a. Definition and Nature [§ 340] p 1482 

b. Who May Demand [§ 341] p 1483 

ce. Modes [§ 342] p 1483 

d. Effect [§ 343] p 1485 

e. Rescission and Annulment [§ 344] p 1485 
f. Collation [§ 345] p 1486 


prudencia 


I. INTRODUCTORY? 


tem.® 


Jurid. Juridical 
L. Law 
Mex. Mexico or Mexican 
Mod. Modern 
Neth. Netherlands 
Nic. Nicaragua. or Nicaraguan 
Pan. Panama or Panaman 
Pan. 
Canal Z. Panama Canal Zone 
ar. Paraguay or Paraguayan 
Per, Peru or Peruvian 
Pht Philippine 
Pee Porto Rico or Porto Rican 
Port. Portugal or Portuguese 
ib Practice 
Priv Private 
Quart Quarterly 
Que Quebec 
Rev Review 
Rom Roman or Romania 
: South or Southern 
Salv. Salvador or Salvadorian 
Santo D. Santo Domingo or Sante 
i Domingan 
Scot Scotland or Scottish 
Sp. Spain or Spanish 
Sw. Switzerland 
Transl, Translation 
irs Uruguay or Uruguayan 
Ven. Venezuela or Venezuelan 
Z Zone 
2. “The term civil law is derived 


from the jus civile of the Romans.” 
Salmond Jur. (4th ed., 1913) p 3 note 
[quot Justinian Inst. lib I, II, I, as 
follows: “Quod quisque populus ipse 
sibi jus constituit, id ipsius proprium 
civitatis est vocaturque jus Civils, 
quasi jus proprium upsius civitatis” 3, 


[§ 1 


“ 


to jus gentium (known also as jus honararium or 
pretorian law), 
A similar distinction to that just stated has 
been carried into the modern codes which embody 
the ‘‘common civil law,’’* as opposed to ‘‘natural 


a newer and more liberal sys- 


See infra §§ 2, 3. See also Civil Law 
11 C. J. p 795 text and notes 61, 62. 
This is much more exact and his- 
torically accurate than the definitions 
given in certain popular textbooks 
and treatises. Pneye;, Brit.) .Ghith 
ed.) p 410, for example, states that 
the phrase “is applied par excellence 
to the system of law created by the 
genius of the Roman people, and 
handed down by them to the nations 
of the modern world.” Charles F. 
Beach, in his article on “Civil Law” 
in the Americana, says: “It is here 
used as referring to the whole body 
of Roman law (the Corpus Juris 
Civilis), having its proper origin con- 
temporaneously with the genesis of 
the Roman state, and coming down 
in ordinary generation, from century 
to century, through the regal period, 
the republic, and the empire to the 
St Naa of Justinian and Napo- 
eon.” 

3. Lobingier Ev. Rom. L. 
ed; 1923) ¢ XVII. 

4 Thus in enacting the present 
revised civil code of Porto Rico, the 
legislature of that territory provided 
that: “All legal compilations, uses 
and customs which constitute the 
common civil law in all matters. 
which are the object of this code are 
hereby repealed, and shall remain 
without force or effect either as di- 
rect obligatory laws or as _ supple- 
mentary law.” Art 1976. “As its 
wording shows,’ observes the su- 
preme court in commenting, “the said 
repealing clause refers to the codes 


(2nd 


> 
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law’’> on the one hand and to special branches, like 
the ‘‘commercial’’ or ‘‘mercantile,’’ on the other.® 
And while the term as thus used is opposed also to 
the penal, it is much broader and has come to desig- 
nate, in a popular sense, the great rival of the Anglo- 


American law.? 


[§ 2] B. Sources. The civil law of to-day then has 
developed from the Roman law; but the latter 1s 
For just as the common law 
has evolved, with the infusion of other elements, 
from the ancient customary law of England, so the 
civil law of the present day, while marking the 
latest stage in the development and expansion of 
Roman jurisprudence, represents also the product 
thereof in combination with other systems,® chiefly 
native, in each locality to which it has been ex- 
It is therefore no longer correct to say, 
as Black® does, that ‘‘the ‘Roman Law’ and the 
*Civil Law’ are convertible phrases meaning the 


not its only source. 


tended. 


uses and customs which constitute 
the Spanish common civil law in all 
matters treated of in the Civil Code, 
but does not affect the Code of Com- 
merce, which, being special; is not 
included in the Spanish common civil 
law.” Portela v. San Juan Registrar, 
22).P. R, 81,85. 

5. The distinction, for example, 
between “civil” and ‘‘natural” obliga- 
tions is an old one in the system 
which forms our subject. 3+ Gaius 
Inst. § 119a. 

{al “Civil” possession as opposed 
to “physical” or actual.—‘‘The right 
of the grantor being extinguished, 
the right granted is extinguished. 
Resoluto jure dantis resolvitur jus 
accipientis. So that at the moment 
of the transfer of the dominion and 
eivil possession, and, at the same 
time, of the right to use and enjoy 
the thing sold, all physical posses- 
sion in the name of another was 
extinguished. The civil possession 
of Canuto Rivera being extinguished 
the physical possession of the lessee 
or sublessee was also extinguished 
ipso jure,’ Saul v. Hawkins, 1 Ph. 
275, 280 (per Arellano, C, J.). 

6& Eder Intr. to Transl. Arg. Civ. 
Code (Boston, 1917) pp XXVI, XXVII 
(‘Civil law, again is usually sharply 
differentiated, in contrast to modern 
Anglo-Saxon legal ideas, from com- 
mercial law, which appiies only to 
special classes of persons, traders, or 
to special classes of transactions, 
commercial affairs. The question 
what persons and what transactions 
are to be governed by the commercial 
code is decided differently in different 
jurisdictions and gives rise to much 
controversy. As a generalization 
perhaps it may be said that while 
the civil law treats of family law 
and of property as if it were static, 
in more or less permanent relations 
and constituting -the patrimony of 
persons, the commercial. law on the 
other hand treats of credits and prop- 
erty as dynamic, constantly mobil- 
ized and subject to the flux of rapid 
changés of ownership. Consequently 
in the former the greater emphasis 
is on realty, in the latter on per- 
sonalty”’). 

[a] “Civil” and “mercantile” part- 
nerships.—‘‘A civil: partnership does 
not differ essentially from a mercan- 
tile partnership. They are not two 
distinct contracts. Both of them 
have for their purpose the contribu- 
tion of property or industry for the 
purpose of obtaining a profit. As to 
whether the partnership is to be 
mercantile or civil, the law makes no 
specific difference, leaving this to the 
will of the parties. If the parties 
organize the partnership in accord- 
ance with the provisions of the Code 
of Commerce, then it would be mer- 
ecantile. If they organize it in ac- 
cordance with the provisions of the 
Civil Code, then it will be civil.” 
Compania Agricola de Ultramar v. 


time of the results obtained, 
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prudence, since 
of Bologna.’’4 


countries.!3 


Reyes, 4° Ph. 2, 23 (per Arellano, 
Crass): See Prautch v. Hernandez, 
TPN 705: 


[b] The fusion of civil and com- 
mercial codes has been proposed. See 
Lobingier “Codification in the Philip- 


pines,’ 3 Bull. Comp. L. Bureau 
p 42; 20 Journ. Comp. Leg. p 239. 
Bevilaqua, the Brazilian  codifier, 


favored such fusion but deemed it 
premature in Brazil. Gil Address at 
Columbia University Law School, 
Febr. 21, 1921 p 16. 

7. Jennison v. Warmack, 5 La. 493 
(“The word civil, as applied in the 
Act of 1828 to the laws in force in 
this State, anterior to the promulga- 
tion of the Civil Code, must not be 
considered as used in contradistinc- 
tion with the word criminal, but must 
be restricted, as it frequently is in 
the jurisprudence of other States of 
this Union, and the country from 
which that jurisprudence is derived, 
to the Roman law and those of those 
countries who derived their juris- 
prudence from ‘it, and used in con- 
tradistinction to the law of England, 
or those of the respective States’’). 

8 [a] France.—(1) ‘“‘The Roman 
law is but one of the elements 
which have concurred in the genera- 
tion of our Erench law. It is im- 
portant to examine and apprehend 
the whole of this generation. It is 
important to give’ to the barbarian 
law, to the feudal law, to the ordi- 
nances of the monarchy, and to the 
canon law, the place which belongs 
to them in this long historical child- 


hood of our nationality.” Ortolan 
Histoire de legislation Romaine 
(Paris, 1844). (2) '“It is said that 


the civil law, strictly speaking, was 
not in force in France or its de- 
pendencies at the time the grant in 
question was made, but that, as here- 
inbefore stated, the Custom of Paris, 
which was a modified form of the 
civil law, had been established as 
the fundamental law of the Louis- 
jana territory, and it is urged that 
by the Custom of Paris all islands 
arising in rivers were the property 
of the sovereign, and not of the 
owners of the banks of the stream, 
The common law (or customs) of 
France varied with the different 
provinces, and it was not until the 
promulgation of the Code Napoleon 
that a uniform rule was established 
for the whole country.” Kaskaskia 
v. McClure, 167 Ill. 23, 33, 47 NH 72. 

{[b] Porto Rico. — “Custom is 
equally the basis and the life of the 
civil law. Aside from the matter of 
attempted codification from gee 

e 
process of evolution is the same in 
both systems.” Vega Baja v. Smith, 
gee R: 582, 589. 

{e] South Africa.— ‘That our 
laws have been formed in the main 
from German customs, modified by 
the principles of the Roman law, will 
admit of no doubt... . If we look at 


same system of jurisprudence.’’!° 
we may apply to the latter a phrase whose use 
dates back at least two generations—‘‘the Modern 
Civil Law,—that is to say, the Civil Law aug- 
mented and polished by the great Masters of Juris- 


same in all countries. 
is different in each of the jurisdictions which have 
adopted it,!* so the civil law of one country varies 
from that of another. 
indeed, a primal and common basie¢ element; but 
the superstructure has been built, partly at least, 
with local materials which are not those of other 


[§ 3] C. Character and Importance. 
trinsic merits of the civil law have been extolled 
by authorities of the other system’ and are strik- 
ingly attested by the significant facts that, un- 
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For convenience 


the commencement of the School 
Nor is the modern civil law the 
For just as the common law 


The old Roman law forms, 


The in- 


our law of Contract we at once con- 
clude that the Roman law forms the 
greatest factor in that branch of 
law; but we soon recognise that Ger- 
man customs and English practice 
have altered its direction. very. ma- 
terially.” Wessels Hist. Roinan- 
Dutch L. (1908) Intr. pp 6,.7. 

9. L. D. ad verbum. 

10. Holland ‘‘Civil Law,” 3: Encye,; 
L. Eng. p 87 note. (“ ‘Civil’ ‘iss no 
longer used on the continent as 
equivalent to ‘Roman Law’ ”’). 
eas Bowyer Comm. Mod. Civ. L. 


v. Worrall, 28 F. Cas. 
Dall. 384, 394 (‘‘He who 
Shall travel through the different 
States, will soon discover, that the 
whole of the common law of Eng- 
jJand has been nowhere. introduced; 
that some States have rejected what 
others have adopted; and that there 
is, in short, a great and essential 
diversity; in the subjects to which 
the common law is applied, as well 
as in the extent of its application. 
The common law, therefore, of one 
State, is not the common law of an- 
other. ... What is the common law 
to which we are referred? Is it the 
common law entire, as it exists in 
England; or modified as it exists in 
some of the States; and of ‘the 
various modifications, which are we 
to select, the system of Georgia or 
New Hampshire, of Pennsylvania or 
Connecticut?’’). 

13. Hence we have the French 
civil law, the Spanish civil law, and 
the Roman-Dutch law, ete. | 

14. “It is certain that the Roman 
law has much to commend it in the 
reasonableness of its doctrines.” 3 
Story’ Eq. Jur. --(4th ed). § 193. 
“Scarcely a change for the better has, 
of late years, taken place in the ad- 
ministration of the Law of England, 
which has not been foreshadowed in 
the Law-Books of Justinian. Wea- 
ried with subtle trickeries, and 
clumsy forms, and constant breaches 
of substantial justice, we have been 
driven, at times unwittingly, and 
grudgingly at times, to the broad 
principles and the severe logic of 
the Roman Jurisconsults.” Grapel 
Sources Rom. L. (Philadelphia, 1857) 
pp 105, 106. “It will be seen that the 
same broad and enlightened princi- 
ples pervade the jurisprudence of 
France, which characterize the com- 
mon law of other civilized nations, 
on the subject of marriage—the line 
of judicial thought is similar, and 
the streams of justice flow in the 
same channels.” Ferrie v. Public 
Admr., 4 Bradf. Surr. (N. Y.) 28, 88. 
“The Spanish jurists during the 
middle ages, aS well as in later times, 
have been famous as students and 
writers. ... The student of Spanish 
jurisprudence is impressed with the 
learning and juristie ability which it 
displays. ... It is a noble system.” 
Howe “Development of Law in Spain 
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like the other, it has never needed to devise a 
separate system of equity to relieve harshness and 


and Her Colonies,’ 60 Alb. L. J. pp 
101, 103, 108. “There are many sub- 
jects in which the civil law greatly 
excels, The rights and duties of 
tutors and guardians ‘are regulated 
by wise and just principles. The 
rights of absolute and usufructuary 
property, and the various ways by 
which property may be acquired, en- 
larged, transferred, and lost, and the 
incidents and accommodations which 
fairly belong to property, are ad- 
mirably discussed in the Roman law, 
and the most refined and equitable 
distinctions are established and vin- 
dicated. The rights and duties 
flowing frem personal contracts, ex- 
press and implied, and under the in- 
finite variety of Shapes. which they 
assume in the business and com- 
merce of life, are defined and illus- 
trated with a clearness and brevity 
without example.’ 1 Kent Comm. 
p 547. “In the case of doctrine after 
doctrine and rule after rule—is it not 
written in the book of the history 
of the Common law—our judges have 
floundered about for a few centuries, 
shutting their eyes to the light, 
shooting wide of the mark, guessing 
as best they could, conning their 
precedents and trying through the 
interpretation of one man’s nonsense 
by another man’s nonsense to recon- 
cile the decisions more than to de- 
cide the cause, doing wrong by rote, 
working injustice to an uncounted 
multitude of unhappy litigants, do- 
ing, however, only what they were 
compelled to do in the administra- 
tion of the judicial system imposed 
upon them, and then, when quite out 
of breath in the mad chase after a 
ease in point, finally fetching up in 
the clearness and justice of the Civil 
law rule on the subject.” 
Civ. L. in Am. p 17. See also Civil 
Law'11C, J. p 795 text and notes 61, 


62. 
« op. in Livingston v. 
Story;: 21. Pets) CU. S35). 351,393, 9 BE; 
ed. 746 (‘In the code of the civil 
law, there is no discrimination be- 
tween the law and equity jurisdiction 
of its courts, either in the principles 
or mode of proceeding; the process 
and rules of judgment are the same, 
without regard to the nature of the 
right asserted or the remedy sought. 
This contradistinction exists only in 
the jurisprudence of Pngland, and the 
states which have adopted it; nor 
can it exist elsewhere, unless the com- 
mon law prevails. The jurisdiction 
of courts 6f equity, separately from 
those of common law, is a necessary 
part of the common law; though the 
forms of proceeding are borrowed 
from the civil law, yet the principles 
and rules of decision are those of -the 
law of England, by which the judge 
is aS much bound as in a court of 
law. By the adoption of its forms, an 
English court of chancery no more 
adopts the civil law, as a code of 
system of jurisprudence, superseding 
the common law, than it does the de- 
crees of the Emperor, in place of acts 
of parliament. Both systems re- 
main as distinct, as if the modes of 
proceeding differed as much as the 
twa systems; and though the civil 
law forms are better adapted to 
equity proceedings than those of the 
common law, there is another incom- 
patibility between the two systems. 
The separation of cases in law from 
those in equity, is a necessary inci- 
dent of the common law; one part of 
the system cannot be engrafted on 
the civil law, without the other; of 
consequence, the introduction of the 
equity part of the common law into a 
state which has adopted the civil law, 
necessarily displaces it; and intro- 
duces a system of jurisprudence 
wholly at variance therewith’). 
[a] Louisiana. — (1) “You are 
doubtless aware of the fact that no 
distinction between law and equity 


Beach. 
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ever existed in this State, and that 
the distinction between the two is so 
alien to our system that nothing 
ever existed to be abolished.” 30 
Am. L. Rev. p 819 (per E. B. Kruth- 
schnitt). (2) ‘We find no warrant in 
our law and no justification in prin- 
ciple or necessity, for importing into 
our simple system of remedies one 
of the most subtle doctrines by which 
the chancellors of England extended 
their jurisdiction and aggrandized 
their power,—a doctrine which, if 
carried into effect here without the 
limitations already alluded to, 
might occupy the courts of New Or- 
leans with investigation of land titles 
all round the world. ... The people 
of Louisiana have always resisted 
the encroachments of foreign moues 
of procedure, and especially the pe- 
culiar doctrines and forms of chan- 


cery.”” Mussina v. Alling, 11 La. 
Ann. 568, 572, See also Equity § 5 
note 39 [r]. 

{b] Porto Rico.—‘This cannot be 


held to adopt or establish a system 
of equity here. A system of equity 
jurisprudence, such as that admin- 
istered in the federal courts of the 
United States, and in some of the 
state courts, has no place in the sys- 
tem of laws enforced and practiced 
in the Insular courts of Porto Rico.” 
Montilla v. Van Syckel, 8 P. R. 153, 
187. See also Hquity § 5 note 39 


“When Texas was a State of 
Mexico, it had of course the civil 
law procedure, which recognized no 
distinction between law and equity,” 
30 Am. L. Rev. p 823 (per David 
Dudley Field). See also Equity § 5 
note 39 [qq]. 

16. See infra this note. 
Equity.—(1) “The jurispru- 
dence. of .the, Court of -Chaneery, 
which bears the name of Hquity in 
England, could only be adequately 
discussed in a separate treatise. It 
is extremely complex in its texture, 
and derives its materials from sev- 
eral heterogeneous sources. The 
early ecclesiastical chancellors con- 
tributed to it, from the Canon Law, 
many of the principles which lie 
deepest in its structure. The Roman 
Law, more fertile than the Canon 
Law in rules applicable to secular 
disputes, was not seldom resorted to 
by a later generation of Chancery 
judges, amid whose recorded dicta 
we often find entire texts from the 
Corpus Juris Civilis imbedded, with 
their terms unaltered, though their 
origin is never acknowledged.”’ 
Maine Anc. L. (Pollock ed) p 42. 
(2) “The Civil Law is the parent of 
that rule—as it is, in truth, of many, 
very many of the principles of 
Equity, which obtain in the English 
Chancery Courts. That code is not 
of binding authority upon us, but 1 
recognize in it, in reference to many 
titles of the law, and among them 


that of principal and surety, the 
very best system extant. Its 
broader, and more reasonable, and 


less fettered equity, is gradually be- 


ing. transferred into the American 
Jurisprudence. And where authori- 
ties are in conflict, and principles 


doubtful, a Court does well to allow 
the Roman Law to quiet the conflict 
and dispel the doubt. We have no 
difficulty, either upon authority or 
principle, in settling, as the rule of 
this Court, that a surety, who has 
paid the debt of his principal, is, in 
a Court of Equity, entitled, in all 
respects, to occupy, in the distribu- 
tion of his estate, the place of the 
creditor.” Lumpkin y. Mills, 4 Ga. 
348, 344. (3) “It is true that much 
of the English equitable jurispru- 
dence was taken from the Roman 
civil law, which is the father of the 
Spanish. It raises an interesting 
question, therefore, as to what is the 
effect upon the Federal chancery ju- 


[§ 3 


prevent injustice’® and that it has provided Anglo- 
American law with its remedial system?® as well as 


risdiction of meeting here in a civil- 
law country its own principles in a 
different form.” Fernandez Vv. 
Perez, 6 P.- R. Fed.. 342, 349. See 
generally Equity 21 C. J. p 1 et seq. 

[b] ‘“Ehe germ of the doctrine of 
election is confessedly to be 
found in the Roman law. The sub- 
stance of a Roman testament con- 
sisted in the designation of some per- 
son who was thereby constituted the 
heir or universal successor to the 
testator, and a time was allowed him 
in which to decide whether he would 
accept or reject the inheritance. If 
he accepted, he not only acquired a 
title to all the property and assets 


of the deceased, but he also became- 


subject to all the debts and liabili- 
ties of the testator, and substantially 
to all the legacies and bequests to 
particular individuals contained in 
the will.” I Pomeroy Eq. Jur. (34 
ed) § 463 [cit Justinian Inst. lib IL 
tit XX § 4]. See generally Wills 
[40 Cye 1959]. 

{c] “he equitable lien is strictly 
analogous to, and is undoubtedly de- 
rived from, the hypotheca of the Ro- 
man law.” 1 Pomeroy Eq. Jur. (3d 
ed) § 1233 note [cit Sandars Inst, 
Justinian pp 205, 206]. See generally 
Equity § 96; Liens § 5. 

{d] Mortgages—(1) “The - civil 
law is the springhead of the English 
jurisprudence upon the subject of 
these securities.’’.. Gilman v. Illinois, 
etc., Tel. Co., 91 U. S: 603, 615,.'23° L. 
ed. 405. (2) “It will be conceded by 
all, who have any knowledge of the 
Roman law, that the equitable. doc- 
trines now universally prevailing in 
regard to mortgages, have been de=- 
rived from that .source. The civil 
law, in this as in other instances, has 
been the great armory from which 
the courts of equity in England have 
Supplied themselves with the most 
eficient weapons to ward off the se- 
verities of the stern and unrelenting 
law. -Should .we, therefore, be able 
to ascertain what the rights of the 
mortgagee were, as is established by 
the civil law, we will not find it diffi- 
cult to satisfy ourselves what they. 
were under the rules of equity as laid 
down by the English courts.” Long- 
with v. Butler, 8 Ill. 32, 36. See. .gen- 
erally Equity § 94. See also .Chattel 
Mortgages 11 C. J. p 387; Mortgages 
Sue ds 

[e] Uses and trusts.—“The whole 
theory of trusts, which forms’ so 
large a part of the equity jurispru- 
dence, and which is, in a comprehen- 
sive view, the foundation of all equi- 
table estates and interests, has un- 
doubtedly been developed from its 
germ existing in the Roman law, a 
peculiar mode of disposing of prop- 
erty by testament called the ‘fidei- 
commissum.’... Although it is plain 
that the conception of a ‘use’ was’ 
borrowed from this fidei-commissum 
of the Roman law and that the Eng- 


lish chancellor followed in the foot- 
Steps of the Roman magistrate, yet’ 


beyond this mere elementary. notion 
or suggestion there is little resem-’ 
blance between the two species of 
ownership.” 1 Pomeroy Eq. Jur. 
(3d ed) § 151; 3 Pomeroy Eq. Jur. 
(3d ed) § 977. See generally Equity 
§ 93; Trusts [39 Cyc 20]. 

{[f{] Discovery.—‘“The fundamen- 
tal conception of this auxiliary juris- 
prudence to obtain evidence by means 
of a suit for discovery was undoubt- 
edly borrowed from the Roman law 
procedure. That law had provided 
actiones interrogatorie by which de- 
fendants were obliged to make an- 
swer under oath to questions pro- 


pounded, and actiones ad exhibendum. 


in which the decree compelled the de- 
fendant to produce some _ specific 
thing. 
appears, become obsolete in the time 
of Justinian; but the general pur- 
poses, objects, and methods of the 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. - 3 


The former class had, as it 


~ 
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with a very considerable portion of its corpus 
juris,” and that of all other world legal systems.1® 


Indeed, so extensive has been the 


tribution to jurisdictions now under American sov- 


ereignty, that the federal supreme 


proceeding are described in the 
treatises and compilations of the Ro- 
man law which have survived to our 
own time.” 1 Pomeroy Eq. Jur. (3d 
ed) § 193 [cit Phillimore Priv. L. 
Among Romans p 182]. See gener- 
ally Discovery 18 C. J. p 1054. 

Lg] Injunction.—‘‘The remedy of 
injunction was undoubtedly borrowed 
by the chancellors from the ‘inter- 
dicts’ of the Roman law... . Such an 
injunction is termed mandatory, and 
resembles in its effect the restora- 
tive interdict of the Roman law.” 
4 Pomeroy Eq. Jur. (3d ed) §§ 1337, 
1359 [cit 4 Gaius Inst. §§ 138-170]. 
See generally Injunctions 18 C. J. 


pl. 

[h] Intervention.—“‘The practice 
of interventions, 
up in our equity courts, seems to 
have been borrowed from the civil 
law.” Ex p. Gray, 157 Ala. 358, 364, 
S 286, 131 AmSR 62 [cit 1 Beach 
Mod. Eq. Pr. § 571]. See generally 
Equity §§ 337-349. 

, 17. Lobingier “The Common Law’s 
Inaebtedness to Rome,’ Am. Bar 
Assoc. Journ. April, 1925; Scrutton 
“The. Influence of Roman Law wn the 
Law of England’ (Cambridge, 1885). 
“The evidence, both internal and 
historical, is conclusive that the 
common law of England, in the 
earliest .formative period, was much 
indebted to the Roman jurisprudence 
which enters so largely into the ju- 
dicial systems of all the western na- 
tions of the Huropean continent. Be- 
sides the proof furnished by the law 
itself, several important facts con- 
nected with the external history of 
its primitive stages point to this 
eonclusion. The clergy, who pos- 
sessed all the learning of the times, 
were students of the Roman law. 
The earliest justices of the common- 
law courts, aS well as the chancel- 
lors, were generally taken from the 
higher orders of ecclesiastics; and 
on all occasions where it was neces- 
sary for them to legislate in the de- 
cision of particular cases, to create 
new rules for relations hitherto un- 
determined, they naturaily had re- 
course to the code with which they 
were familiar, borrowed many of its 
doctrines, and adopted them as the 
ground of their judgments. Nor was 
a knowledge of the Roman law con- 
fined to the courts; its study became 
a part of What would now be called 
the higher education. ... A consid- 
erable portion of its doctrines, and 
even of the terms in which its rules 
are stated, is taken directly from 
standard treatises of the day upon 
the Roman jurisprudence.” 1 Pome- 
Toy, ea. wJrur | C3di ed) s § 14) eit 
Giiterbock, Bracton and His Relation 
With Rom. L. (Coxe Transl.) p 24]. 
“That an English writer of the 
time of Henry III. should have been 
able to put off on his countrymen as 
a compendium of pure English law 
a treatise of which the entire form 
and a third of the contents were di- 
rectly borrowed from the Corpus 
Juris, and that he should have en- 
tered on this experiment in a coun- 
try where the systematic study of 
the Roman law was formally pro- 
scribed, will always be among the 
most hopeless enigmas in the history 
of jurisprudence.” Maine Ane. 

(Pollock ed) p 79. ‘‘There is scarcely 
a principle of Law incorporated in 
the treatise of Bracton, that has sur- 
vived to our times, which may not 
be traced to the Roman Law. Brac- 
ton’s direct references plainly do not 
comprise nearly the whole of what he 
adopted immediately from.the Corpus 
Juris.” 1 Spence Eg. Jurisdiction 
Court of Chancery p 1382. , 

[a] Ex post facto laws.— “The 
maxim in Bracton was _ probably 


which has grown| 
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civil law’s con- 


court has with- | domain.?° 
taken from the civil law, for we find 
in that system the same principle, 
that the lawgiver cannot alter his 
mind to the prejudice of a vested 
right. Nemo potest mutare con- 
Sillium suum in alterius injuriam. 
GD 127725 0 oe) se bhis’ mascim vor 
Papinian is general in its terms.” 
Dash v. Van Kleeck, 7 Johns. (N. Y.) 
477, 504, 5 AmD 291 (per Kent, C. J.). 

[b] Presumption of innocence.— 
“There can be no question that the 
Roman law was pervaded with the 
results of this maxim of criminal 
administration. . The rule thus 
found in the Roman law was, along 
with many other fundamental and 
humane maxims of that system, pre- 
served for mankind by the canon 
law. ... Exactly when this presump- 
tion was in precise words stated to be 
a part of the common law is involved 
iNnTdoOUbt-4ae COM svi Ces loo ULES: 
432, 454, 455, 15 SCt 394, 39 L. ed. 
481 (per White, J.). 

Many other examples of civil law 
influence on the common law will be 
noted later in this treatise. 

18. See Lobingier Ev. Rom, L. 
(2d ed, 1923) c 1. “The civil law 
shows the proofs of the highest 
cultivation and refinement; and no 
one who peruses it can well avoid 
the conviction, that it has been the 
fruitful source of those comprehen- 
Sive views and solid principles which 
have been applied to elevate and 
adorn the jurisprudence of modern 
nations.” 1 Kent Comm, p 547. 

[a] “In England, then, as in every 
other land where the Mistress of the 
World impressed her stamp, the 
image and the superscription yet re- 
main. As the Spirit of the Roman 
Tongue survives in the words and 
forms of well-nigh “every language 
in the Old World and the New, so 
does the Spirit of the Roman Juris- 
prudence live and work in well-nigh 
all their Codes, That -Spirit which, 
twelve centuries ago, entangled the 
earlier Teutonic peoples in its net, 
and made them bow before a system 
which they might not crush, has for 
their children also, meshes which 
they may not burst. Ignore it as we 
may, the Books of Gaius and Jus- 
tinian are no mere fragments of a 
by-gone world, the broken links of a 
chain once strong, now riven, and of 
worth only as memorials of the 
mighty race that forge them; they 
are portions of a living and a grow- 
ing system; working, at times cov- 
ertly and at times confessedly; ap- 
pealing from the weakness of a 
Present to the glories of a Past; 
enriching, in the hands of those that 
recognize their power; endangering 
only when that power is unfelt, or 
unacknowledged.” Grapel Sources 
es L. (Philadelphia, 1859) pp 105, 

19. Fuller, C. J., in Ponce v. Ro- 
man Catholic Church, 210 U. S. 296, 
309, 28 SCt 7387, 52 L. ed. 1068 (that 
court “will take judicial notice of the 
Spanish law as far as it affects our 
insular possessions. It is pro tanto 
no longer foreign law’'). ; 

20. “The property relations of 
husband and wife are regulated in 
California, Arizona, New Mexico, 
Texas, Nevada, Idaho, Washington, 
Louisiana, as well as in Porto Rico, 
by the community of acquests and 
gains.” Loewy “Spanish Community 
of Acquests and Gains,’ 1 Cal. L. 
Rey. p 32. 

fa] California.—‘“Our whole sys- 
tem by which the rights of property 
between husband and wife are regu- 
lated and determined, is borrowed 
from the civil and Spanish law, and 
we must look to the sources for the 
reasons which induced its adoption, 
and the rules and principles which 


\p. 366, 
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drawn it from the category of mere foreign law;'? 
and while that ruling was made with reference to 
the insular possessions, it is equally true, ‘‘pro 
tanto’’ of a vast portion of America’s continental 
Moreover, even in those jurisdictions 


govern its operation and_ effect.” 
ope, J., in Packard v. Arellanes, 17 
CARP ozo sosils 

[b] MHlinois.—(1) The Spanish 
law superseded the French in the 
district of Illinois (afterward upper 
Louisiana) as early as 1777. Cutter 
v. Waddington, 22 Mo. 206. (2) Land 
titles dating from that early period 
are still adjudicated according to the 
civil law. Kaskaskia v. McClure, 167 
Tll. 28, 30, 47 NE 72 (“The whole of 
Louisiana, including Illinois, was in 
1712 granted to Anthony Crozat, his 
charter providing that the royal 
edicts and the Coutume de Paris 
should be the law of the colony. 
Crozat having surrendered his char- 
ter in 1717, the same country was 
ceded to the West India Company, 
and by the fifteenth article of the 
charter the Custom of Paris was es- 
tablished unchangeably as the funda- 
mental law of the territory’’). 

{c] Missouri.—The Spanish law 
formerly prevailed in Missouri which 
was carved out of Louisiana, Chil- 
dress v. Cutter, 16 Mo. 24, 43. \ 

{d] New Mexico.—(1) “From the 
Silence of our statutes at the time 
the mortgage in question was made, 
as to its qualities and the legal con- 
sequences which followed its execu- 
tion, we are to turn for information 
and authority to the Spanish and 
Mexican law, as it stood at the time 
of the treaty of Guadalupe Hidalgo. 
In view of that law (still in force 
where not repealed or modified), this 
was a conventional mortgage.’ 
Moore y. Davey, 1 N. M. 3038, 305. 
(2) “‘By the civil law, which is recog- 
nized and established by legislative 
enactment as the rule of practice in 
this territory, in’all civil cases the 
wife acquires a tacit lien or mort- 
gage upon the property of her hus- 
band to the amount of the dotal 
property of which he became pos- 
sessed through her: Febrero, vol. 3, 
sec. 10; White Recopilacion, 
vol. 1, pp. 139, 140.” --Chavez y..Mc- 
Knight, 1 N. M. 147, 153, 

{e] Texas.—(1) ‘‘By the law of 
Spain and Mexico, in force at the 
time of the execution of this instru- 
ment, what character is to be as- 
signed bythe court to the instru- 
ment?—what its legal effect to be 
declared by the court?” Coles v, 
Perry, wl wlLex. » LOS LAGS G2) roe bes 
natural that a state passing succes- 
sively under different systems of 
law, should, when it came to adopt 
a code for itself, retain some of the 
rules and provisions of its former 
laws such as experience had shown 
to be wise and beneficial, This Texas 
has done in framing our present sys- 
tem of jurisprudence, Its fabric 
may be said to have been built upon 
the ruins of Spanish and Mexican 
laws, and some of their best material 
has been worked into the structure. 
Our legislation shows the influence 
of these laws in a marked degree, and 
the decisions of our courts are full 
of references to it in the construction 
of statutes, and the illustration of 
principles not well defined by the 
common law,. From the civil law we 
derive our system of pleading which 
discards the forms and technicalities 
of the common law, and places before 
the court the facts of a case in a 
clear and logical manner in petition 
and answer; as well as our constitu- 
tional provision which abolishes all 
distinction between law and equity 
in the administration of justice in 
our courts.” Sayles Early L. Tex. 
V,' Vi. (3), “Texas; became a coms- 
mon-law country as to criminal law, 
its prineiples and procedure, by the 
acts of the convention of November 
18th, 1835, and the constitution of 
1836; and that, as to civil matters 
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where the direct influence of the 


acknowledged, its value as a resort in case of 


doubt is ciearly recognized.** 
[§ 4] D. Present Diffusion. 


legal system, past or present.” 
Europe. 
superseded all others. 


The domain of the 
civil law is more extensive than that of any other 


In continental Europe it has well nigh 
Italy has retained the civil 
law as part of its direct inheritance from Rome.** 
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civil law is not 
Portugal,?* 


colonial systems. 


continent. 


its history.?° 


Less continuous but scarcely less effective has been 


and suits, Texas bceame a common- 
jaw country as to the rules of de- 
cision by the Act of her Congress 
of January, 1840, and has so contin- 
ued to this day, except as modified by 
statute; but that, as to pleading and 
‘practice, Texas never had the com- 
mon-law system, and therefore never 
abolished it, but retained the civil 
law system of pleading and prac- 
tice, which the English-speaking 
people found in Texas when_they 
came to this country.” Report Texas 
Bar Assoc. Subcommittee, 30 Am. L 


Rev. p 825. 

{f] Utah, although formerly 
Mexican territory, seems never to 
have been actually under the civil 
law. State First Nat. Bank v. Kin- 
ner, 1 Utah 100. 

[g Influence of French law.— 
“Influence of the civil law in Amer- 
ica has been chiefly an influence of 
French law. The great German 
jurists came too late to have much 
effect, and the Dutch jurists were too 


early. The highest development of 
French juristic writing in the 
eighteenth century and the first 


years of the nineteenth century was 
at an opportune time for American 
legal growth. Yet, excluding those 
states which inherited more or less 
of the civil law by reason of French 
or Spanish settlement, it has been 
almost entirely indirect. The French 
treatises acted as a stimulus inciting 
judges and courts to reason with the 
problems before them. They pre- 
sented the example of an elaborate 
system of laws reduced to order and 
congruity and set forth clearly and 
intelligibly in scientific treatises. 
They moved the expounders of our 
own law to deal with their materials 
in the same fashion, as the epoch- 
making treatises of Story particu- 
larly testify.” Pound ‘Influence of 


French Law in America,” 3 Ill. L. 
Rev. p 362. 
21. See Beach Civ. L. in Am. p 17. 


“With respect to the civil law, how- 
ever enlightened and admirable a 
system of jurisprudence it may be, 
it is not our law, nor have our Courts 
any authority to declare it so. Our 
Legislature has adopted another sys- 
tem of laws. Where our law is ob- 
secure or doubtful, it is frequently 
of great utility in explaining or de- 
termining it, more especially as a 
reat portion of our law was derived 
rom that source.” Fable v. Brown, 
11 S. C. Eq. 878, 390. See Lumpkin 
v. Mills, 4 Ga. 343. “This idea has a 
long pedigree. The phrase in which 
it is stated here is taken from Lord 


Holt’s remark in Lane v. Cotton, 
Holt 582, -90 Reprint 1222, 1 Lid. 
Raym. 646, 91 Reprint 1332, 11 


Mod. 12, 88 Reprint 853, 1 Salk. 17, 
91 Reprint 17. Possibly it goes back 
to Fortescue’s theory of continuity 
of the law from pre-Roman and 
Roman Britain. De Laudibus Legum 
Angliae, Cap. 17.. It was given great 
currency by Spence, who found sur- 
vivals of or borrowings from Roman 
law everywhere.” Pound ‘Influence 
of French Law in America,” 3 Ill. L. 
Rev. p 362 note. “To me it is very 
interesting to notice how the Eng- 
lish judges continually fall back on 
the Roman and civil law as a ground 
of refuge in time of mental perplex- 
ity. You will doubtless recall the 
case of Bechervaise v. Lewis, L. 
R. 7 C. P. 372, where neither counsel 


nor court could find any English 
precedent in point, and the decision 
was finally made on the authority of 
a text from the Pandects. We 
might inquire why the court should 
cite the Pandects unless in some per- 
haps sub-conscious way the doc- 
trines of the classical jurists under- 
lie even English law.’ Howe ‘Ro- 
man and Civil Law in America,” 16 
Harv. L. Rev. p 358. 

42. Summary.— “Roman private 
law, as modified by national or local 
family customs or land customs and 
by modern legislation, survives in 
substantially all the European coun- 
tries which formed part either of the’ 
ancient or of the medieval Roman 
Empire. Its many strongholds in 
Western BHBurope are Italy, Spain, 
Portugal, France, Switzerland, Ger- 
many (including the German and 
‘Slavonic parts of the Austro-Hun- 
garian Monarchy), Holland and Bel- 
gium. From Spain or Portugal it has 
passed to Mexico, Central America, 
South America, Cuba, Porto Rico, 
and the Philippines. From France 
or Holland it has passed to the Ca- 
nadian provinces of Quebec, to 
Louisiana, Ceylon, Mauritius, British 
Guiana, South Africa, French Africa, 
and the Dutch and French East In- 
dies. From Germany it has passed to 
German Africa. To these areas must 
be added, in Western Europe, Scot- 
land which, since the establishment 
of the Court of Session in 1532, has 
built up its law-out of Roman canon- 
law materials. As outlying prov- 
inces, more or less closely connected 
with the System of Roman private 
law, may be mentioned Greece, 
Servia, Bulgaria, Roumania, Russia, 
Poland, the Scandinavian countries 
and Japan.” Taylor (Hannis) “The 
Jurisprudence of Latin America,” 
Viae Ait opie, 4 

23. Sohm Rom. L. (8d ed, 1907) 
pp 138, 134 (“Italy was the only 
country over which Roman law, in 
its original form, never completely 
lost its hold. In Italy the traditions 
of Roman law lived on, not only 
among the people, but also among 
the learned jurists, and by this 
means the connexion with classi- 
eal legal literature was maintaimed. 
The scientific study of law, like an- 
cient culture in general, of which it 
was part, never entirely died out in 
Italy. The schools of law which 
continued to exist—in Rome, and 
afterwards (in the eleventh century) 
at Ravenna—preserved the tradition 
of the legal teaching of the Roman 
Empire and, with it, no mean portion 


of the spirit of Roman jurispru- 
dence’’), 
24. M. Ortolan urged his readers 


to perceive in his Histoire de Legis- 
lation Romaine ‘only an introduction 
to the study of the French Law.” 
25. Roman law in Belgium ante- 
dates Justinian. See Britz L’Ancien 
nee Belgique (Bruxelles, 1847) pp 
26. Walton Civ. L. in Sp. and Sp. 
Am. (Washington, 1900) pp 22, 28-32. 
[a] Spanish law.— ‘The most 
widely extended branch of the civil 
law. Even if Portuguese law, which 
is au offshoot of the Spanish, be left 
out of the reckoning, it prevails to- 
day over a wider area and governs a 
larger population, than any other 
system except the English.” 21 New 
Int. Encyc. pp 353-355 (per Harold 


law been confined to Latin Europe. 
degree has it affected the Teutonic nations of the 
‘“‘The Reception of the Roman Law in 
Germany’’?® was one of the momentous events in 
The same was true of the Nether- 
lands?® whence the influence of Roman law ex- 


. 
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its existence in France,?* Belgium,?> Spain,?® and 
with their respective and extensive 


Nor has the influence of Roman 
In hardly less 


é 


R. Medina, John D. Fitzgerald, 1916). 

See Howe “Development of Law in 

Spain and Her Colonies,’ 60 Alb. L. 
01 


Je DLO: 

[b] Authority of Roman law.— 
“The Roman law has no _ intrinsic 
authority in Spain: on the contrary, 
forensic use of it was formerly in- 
terdicted under heavy penalties. 
Fuero jus. 2, 1, 8. 1 part. 45; Part. 1, 
1; Lbs Part. 3,4, 8: Aut. ‘accord: 2) 
1, 1; Nuev. Recop. 2, 1, 3. Now in- 
deed it is permitted, in certain cases, 
to be cited; viz., where the Spanish 
law is silent, or where the Roman 
law coincides, or is explanatory of it; 
or where it is founded on natural law 
or reason; and in these permitted 
cases, it is not cited as law, but as 
containing the opinions of wise men. 
... The prohibition of the Roman law 
in Spain remains therefore still un- 
repealed; though it is not denied 
that the Spanish legislators have en- 
acted at different times, into its vari- 
ous codes, such of its principles as 
were found analogous to the situa- 
ton of Spain, deriving their authority 
solely from such enactment.’ Mor- 
gan v. Livingston, 6 Mart. (La.) 19, 
192 (argument of counsel). On Ben- 
tham’s influence in Spain see Kenny, 
11 L. Quart. Rev. pp 48, 175. 

27. “As Portugal was civilized by 
the Romans, it retained the impress 
of that civilization. The chief in- 
spiration of the old Portuguese 
jurists was therefore drawn from 
the Institutes and the Pandects, an 
influence that remained undisturbed 
for centuries. As the laws of Por- 
tugal extended to all her dominions, 
the civil law of Brazil was drawn 
from that source.” Taylor (Hannis) 
“The Jurisprudence of Latin Amer- 
ica gn Vale Laiadiasps4s 

28. See present writer’s article on 
that Subject in 14 Mich. L. Rev. pp 
562-569: 

29. Sohm Rom. L. pp 1, 2 (‘“What 
had been gradually preparing at the 
close of the Middle Ages was accom- 
plished in the course of the sixteenth 
eentury, and Roman law was defi- 
nitely ‘received’ in Germany. From 


that time onwards Roman law has. 


been an ingredient in the law prevail- 
ing in Germany, and the entire. his- 
tory of the latter has moved, ever 
since the sixteenth century, on the 
lines of a continuous interaction be- 
tween the recelved Roman law and 
the indigenous German law. .... 
Gérman jurisprudence, in fact, dates 
from the sixteenth century: its ex- 


istence commences with, and is due’ 


to, the reception of Roman law. As 
the child of Roman jurisprudence it 
was but natural that, from the very 
outset, German jurisprudence should 
bear the impress of its origin’’). 
30. Wessels Hist. Roman-Dutch 
L. (1908) pp 96, 97 (‘Although it is 
clear that there was no special Or- 
dinance by which the authority of 
the Roman law was established, it 
does seem more reasonable to accept 
the view that the Roman law was 
always appealed to since the days of 
the Frankish monarchy, than to. be- 
lieve that what was undoubtedly 
the common law of Friesland in the 
fourteenth century and of Holland 
in the fifteenth century was intro- 
duced en bloc as a foreign law some 
time after the rule of the counts. 
The tenacity with which all people, 
and the German nations in particu- 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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tended to Austria and Switzerland.*+ 
Scandinavian countries®? were not wholly free from 
its influence, while in Greece,** the Balkan states,°* 
and Slavie countries,*° it has been a predominant 
element in the formation of a national legal system. 
Leaving the continent we find the civil law in Neot- 
land, having been introduced from France,** as 
well as in the Channel Isles?” and Malta.*§ 
British Isles, outside of Scotland, are under the 


lar, cling to their laws and customs 
seems to militate against the view 
of a sudden introduction of the 
Roman law. If we accept the view 
that the Lex Romana prevailed and 
was appealed to throughout the 
Frankish dominions and therefore in 
the Netherlands, at the time when the 
monarchy of the Merowigs was 
founded, then the gradual extension 
of its authority in Friesland, Hol- 
land and the other provinces of the 
Netherlands is easily understood’’). 

“The principles of the older Ger- 
manic law were almost rooted out of 
Germany; and their restoration by 
the modern Germanist school has 
been a work of elaborate historical 
reconstruction. We find that the 
eourse of events in Holland and the 
Netherlands in the fifteenth century 
was very similar. Here, too, civil- 
jians got the control of the judicial 
system, and made their civil law 
the common law of the country. So 
great was the authority of the civil 
law in Philip IJ’s reign that it was 
thought necessary to repeal solemnly 
those parts of it which were obvi- 
ously obsolete.” Holdsworth ‘“Re- 
ception of Roman Law in the 16th 
Century,” 28 L. Quart. Rev. p 47%. 
“The Netherlands themselves aban- 
doned Roman-Dutch law when in the 
last century they placed themselves 
under the code of the usual Continen- 
tal type. The consequence is that 
one must go back to a comparatively 
remote period for the majority of the 
text-writers and cite as authorities 
books no longer authoritative among 
the Dutch themselves. There is 
probably no other system in which 
the text books are as antiquated and 
in which such rusty weapons come 


to the hand of the practitioner.” 
Williams ‘“Roman-Dutch Law,” 19 
Yale L. J. p 156. ‘In Spain and the 
Netherlands, the Roman law was 


cultivated with great success, par- 
ticularly after the sixteenth cen- 
tury. A school was formed in the 
Netherlands, which, if it did not 
surpass, at least deserves to be 
placed alongside of the French 
school of the sixteenth and seven- 
teenth centuries.” Mackenzie Rom. 
L. (7th ed, 1898) p 41. 

{a] Van Leeuwen wrote in 1678: 
“The Roman law is at the present 
day almost everywhere, and by every 
nation, upheld as a common law of 
nations and adopted in cases where 
particular laws or customs fail. . 
and even if anything in them may 
seem to militate against this 
[Roman] law, still in doubtful cases 
it should be so restrained and lim- 
ited in order that the Roman law 
be impaired as little as possible.” 
1 Comm. Roman-Dutch L. (Kotzo 
Transl., 1881) p 3. 

31. See present writer’s “Recep- 
tion of the Roman Law in Germany,” 
14 Mich. L. Rev. pp 568, 569, for Ger- 
man influence on Austrian legal de- 
velopment. 

32. 1 Sherman Rom. L. in Mod. 
World (Boston, 1917) p 265 (“The 
Scandinavian countries, the home of 
Teutonic customary law, have not 
escaped the world mission of Roman 
Law. Their law is codified and uni- 
form for every part of each State. 
Although the predominance of the 
Roman law element is faintly marked 
in Scandinavian law as compared 
with the law of other modern Euro- 
pean countries all betterments 
in the law of these far northern Bu- 
ropean states have been and will be 
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Even the 


to Roman law 
treatises.°9 


The 


made by returning to’ Roman law’’). 
33. [a] The Hexabiblos (1) first 
published in 1345, and based on By- 
zantine sources, “is to-day law for 
the Greeks living in the Turkish do- 
minions.” 1 Sherman Rom. L. in Mod. 
World (Boston, 1917) p 170. Com- 
pare his article on the same subject 
IT Soo, Was QUarta pp le atiagen Coy SAS ia, 
matter of fact the law set forth in 
the Hexabiblos was the Roman law 
of the expiring Eastern Empire. 
The Hexabiblos, however, survived 
the rule of the Turks, and in 1835 
was clothed with statutory force 
for the Kingdom of Greece.” Sohm 
Rom. L. (3d ed, 1907) p 133. 
34 1 Sherman Rom. L. 
World (Boston, 1917) p 189 (“The 
Balkan peoples derive their law 
from that of the Hastern Roman Em- 
pire, which ... has exercised an un- 
broken and dominant  influence’’). 
Compare Irving Civ. L. p 242 note. 
[a] In Roumania in 1864 ap- 
peared the civil code “which was 
modeled upon the French Civil Code, 


in Mod. 


although taking into account the 
modifications introduced by the 
Italian. In 1887 the Code of Com- 


merce of 1839 was abrogated, and 
was replaced the same year by a new 
Code which closely follows’ the 
Italian Code of Commerce. Bulgaria 
also has Civil and Penal Codes, the 
latter promulgated in 1896.” if 
Sherman: Rom. L. in Mod. World 
(2d ed, 1922) p 189. 

[b] “Servia, Bulgaria and Ru- 
mania... were intluenced during 
the Middle Ages by the law of the 
Eastern Empire, whence they drew 
their religion and their culture. 
Thus their modern law, whose char- 
acter is due partly to these Byzan- 
tine influences,—of course largely 
affected by Siavonic custom,—and 
partly to what they have learnt from 
France and Austria, may also be in- 
ferred to the Roman type.” Bryce 
“The Extension of Roman and Eng- 
lish Law Throughout the World,” 
in History and Jurispru- 


dence (1901) reprinted in 1 Select 


Essays in <Anglo-Am. Leg. Hist. 
(Boston, 1907) p 594. 
35. 1 Sherman Rom. L. in Mod. 


World (Boston, 1917) p 190 (‘“‘Rus- 
sian law is traceable to the two 
great streams which have fertilized 
the civilized world of Europe: Ger- 
man or Slavic customary law and 
Roman law’). 

{a] “The law of Russia (1) was 
originally Slavonic custom, influ- 
enced to some extent by the law of 
the eastern Roman Hmpire... anu 
of course far less distinctly Roman 
than is the law of France; it has 
drawn so much, especially as regards 
the principles of property rights and 
contracts from the Code Napoleon 
and to a less degree from Germany, 
that it may be described as being 
Roman at the second remove and 
reckoned as an outlying and halt 
assimilated province, so to. speak, 
of the legal realm of Rome.” Bryce 
“The Extension of Roman and of 


English Law Throughout the 
World,’ Studies in History and Ju- 
risprudence (1901) reprinted in 1 
Select Essays in Anglo-Am. eg. 
Hist., pp 598, 594. (2) A new Pro- 
eessional Code of Civil Law (Graj- 


dansky Protzessualny Codex R. S. 
F. S. R.) was “put into action July 
10, 1923.” Sorokin ‘‘The New Soviet 
Codes,” 23 Mich. L. Rev. pp 38, 
42. \ 
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domination of a rival system, but its indebtedness 


has afforded material for entire 


Asia. From Europe the Roman law was extended, 
with the Empire itself, to Asia and one of the 
three chief centers of instruction in that law as 
Berytus*® in Syria.*4 
scene of one of the most noted Roman eriminal 
cases*® whose record has come down to us, and 


The same region was the 


[b] “Poland, lying nearer Ger- 
many, and being, as a Catholic coun- 
try, influenced by the Canon Law, 
as well as by German teaching and 
German books, adopted more of 
Roman doctrine than Russia. Her 
students learnt Roman law first at 
Italian, afterwards at German, Uni- 
versities, and, when they became 
Judges, naturally applied its’ princi- 
ples.” Bryce “Studies in History. 
and Jurisprudence” (1901) reprinted 
in 1 Select Essays in Anglo-Am. Ley. 
Hist., (Boston, 1907) p 594. ; 

36. Lee “The Civil Law and the 
Common Law,” 14 Mich. L. Rev. p 91 
(“It is now admitted that the Roman 
Law was received in Scotland, prob- 
ably about the time of the Reforma- 
tion. But the Law of Scotland; since 
the Act of Union, has been more 
and more assimilated to that of 
England’). 

“No one can give the most cursory 
glance at the literature of Scots law 
without perceiving that, at least since 
the 16th century it has been nur- 
tured. largely on the principles of 
Roman civil law. ' Of course, in one 
sense, the Roman law came earlier 
than the 16th century. It was the 
legal atmosphere of Europe. ... But 
the conscious and deliberate applica- 


tion of Roman texts to Scottish 
cases, did not come till later.’’ 
Smith “The Sources of Scots Law,” 


16 Jurid. Rev. pp 384, 385. “One 
might give a course of lectures on the 
Roman Law of Obligations out of 
Stair.” Walton ‘Relationship of 
Law of France to Law of Scotland,” 
14 Jurid. Rev. p 27. 

[a] “A Ikmowledge of the Roman 
law has always been regarded as the 
best introduction to the study of the 
municipal law. No person can be 
admitted a member of the Faculty of 
Advocates without undergoing an 
examination in both laws. The 
judges of the Supreme Court are usu- 
ally selected from that body; and by 
an express.article of the Treaty of 
Union, no one, not an advocate, can 
be appointed a judge of the Court of 
Session without passing an examina- 
tion in Roman law.” Mackenzie 
Rom. L. (7th ed, 1898) p 47. 

37. Lee “The Civil Law and the 
Common Law,” 14 Mich. L. Rey. 
p 92 (‘‘We find the Civil Law estab- 
lished in the Channel Islands of 
Jersey, Guernsey, Alderney and 
Sark. The customs of Normandy, 
supplemented, as elsewhere in the 
pays du droit coutumier, by the 
Roman Law, have maintained an un- 
broken tradition from before the 
Norman Conquest’). 

“Guernsey and Jersey whose law 
is derived from. the Coutume de Nor- 
mandie.”’ Holland “Civil Law,” 3 
Encyc. L. of Eng. p 92. 

38. Holland “Civil Law,” 3 En- 

“The basis of 


CYC. ROL eM ne pid a. 

Maltese law is the Roman law of 
Justinian.”” 1 Sherman Rom. L. in 
Mod. World (Boston, 1917) p 187. 
“Malta, during many vicissitudes of 
its history, has retained the Roman 
Law as the basis of its jurispru- 
dence.”” Lee ‘‘The Civil Law and the 
Common Law,” 14 Mich. L. Rev. 
p’ $2; “The existing legal system 
in Malta being chiefly based on the 
French Code, recourse is often had to 
these laws.’”” 14 Commercial Laws 
of the World p 189. 


39. See supra § 3. 

40. The Modern Beyrout. 

41. Mackenzie Rom. L. pp 19, 459. 
42. The Trial of St. Paul. 
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ealled forth one of the clearest expressions of the 
doctrine of ‘‘due process of law’’ to be found any- 


Nor 


where in legal lterature.** 


legal tradition ever entirely disappeared from the 
Even the shock of the Muslim con- 
quest, which destroyed so much, proved a preserva- 
tive in this field for it has been declared by high 
authority that ‘‘Mohammedan law is nothing but 
the Roman Law of the Hastern Empire adapted to 
the political conditions of the Arab dominions.’’*4 


Near East. 


Into Fareastern Asia the civil law 


by the Portuguese when they founded their col- 
onies at Goa, Colombo,*® and Macao in the early 


years of the sixteenth century. 


about the same time, brought their civil law to the 
Philippines*® where largely it still remains, and 
the Dutch*? theirs to their East Indian possessions 
of Sumatra, Java, and the Celebes. 


43. Acts XXV 7-27; XXVI 32. 

44. Amos Rom. Civ. L. (1883) 
p 415. , 

45. Ceylon has a_ unique ‘egal 
history. Held successively by Portu- 
guese, Dutch, and British it has 
retained the civil law  through- 
out. Renton in 2 L. Quart. Rev. 

38. 

» 46. See Lobingier “The Spanish 
Law in the Philippines,” 1 Ph. L. 
Rev. p 597. 

{a] Novisima recopilacion; law 


of Toro.—(1) “‘The parties have ar- 
gued the case upon the theory that 
these laws of the Novisima relating 
to the general rights of husband and 
wife, and to the contracts which the 
wife might make were in force in 
the Philippines at the time the con- 
tract in question was made. In this 
we think they are in error. The law 
of Civil Marriage of 1870, in force in 
the Peninsula, regulated these 
rights, and by the royal decree of 
April 138, 18838, articles 44 to 78 of 
that law were extended to the Philip- 
pines. They were published in the 
Gaceta de Manila of June 22, 1883, 
and are also found in Notes to the 
Spanish Civil Code, page 12 et seq. 
Of these articles so extended, articles 
56 to 66 treat of the rights and obli- 
gations of husband and wife, and 
they relate to the same subject as 
the provisions which are found in 
title 1, book 10 of the Novisima. 
These articles, thus made applicable 
to the Philippines, do not expressly 
repeal the law of Toro, and inasmuch 
as they treat of the same matter as 
the laws of the Novisima, and as 
those laws did not repeal law 61, 
their presence in the Law of Civil 
Marriage could not have that effect.” 
Bybreo iv. Sichon, 4 Ph. 705, 707. 
(2) “It has been said by several 
commentators that this Law of Toro 
has been repealed by the Civil Code. 
This opinion is based upon the fact 
that while the laws of the Novisima 
relating to the general rights and 
obligations of husband and wife are 
earried into the Civil Code, and ap- 
pear in book 1, law 61 is not found 
there nor in that title of the Civil 
Code which treats of suretyship, and 
consequently they consider that it 
has been repealed. It is not neces- 
sary, however, to decide this ques- 
tion, as it must be determined by the 
law in force prior to the Civil Code.” 
Ebreo v.,Sichon, supra. G3) ao DS 
appellant makes the... claim that 
under the provisions of law 61 of 
Toro, she incurred no obligation by 
signing the document, because her 
husband joined with her in its exe- 
ecution. ... This law, with other laws 
of Toro relating to the rights of 
husband and wife with reference to 
each other and to third persons, 
among them law 56, which author- 
ized the husband to give to his wife 
permission to make contracts, was 
carried forward into the Novisima 
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has the Roman 


was first carried 


The Spaniards, | Porto Rico, St. 


About three 


Recopilacion. Laws 55, 56, 57, 58, 
and 59 of Toro are found in book 10, 
title 1, of the Novisima, which title 
treats of contracts and_ obligations 
in general. Law 61, however, is 
found in title 2 of said book 10, 
which treats of debts and surety- 
ship.” Ebreo v. Sichon, supra. 

47. 19 Yale*L. J. p; 145. 

48. Sherman in 6 Cal. L. Rev. 
p 201 (“The new German Civil Code 
of 1896 is responsible for the 
philosophical flavor and the order of 
arrangement of the present Japanese 
Civil Code. Yet, in spite of this 
Japanese borrowing of legal theory 
from Germany, the influence of 
French law has vigorously persisted 
in modern Japanese law; about one- 
half of the provisions of the Japanese 
Civil Code come directly or indirectly 
from the French law’’). 

49. 1 Sherman Rom. L. in Mod. 
World (2d ed, 1922) p 302 (“Japan 
is truly a province of the modern 
realm of Roman Law. The Code 
‘of Justinian has been emulated 
by notable codes of this Asiatic 
power’’). : 

50. See Lobingier “Bibliographical 
Introduction to the Study of Chinese 
Law,” 26 Green Bag p 399. The 
penal code is the only one yet pro- 
mulgated. 

51. [a] Spanish America.—‘Prior 
to the severance from the mother 
country the Spanish possessions in 
America formed nine distinet govern- 
ments, constructed on the same plan 
and independent of each other. In 
each the basis was Spanish law, in 
the form that law had assumed after 
its codification in the Siete Partidas, 
which became fundamental in the 
colonies as in the mother country. 
Thus the civil law of Spain became 
the basis of private law in Spanish 
America; and, as the legislation of 
the mother country was often inap- 
plicable to colonial conditions, Philip 
IV decreed that no law enacted in 
Spain should be obligatory in Amer- 
ica unless accompanied by a cedula 
to that effect emanating from the 
Council of the Indies. Thus it may 
be stated, as a general rule, that 
when a case in the colonies did not 
fall within the provisions of the 
Recopilacion de Indies, recourse was 
to be had to “las leyes de la Recopila- 
cion y Partidas de estos Reynos de 
Castilian?’ Taylor (Hannis) ‘The 
Jurisprudence of Latin America,” 1 
Var Li wnepmse 

[b] Argentina.—‘“‘The system of 
law in the Viceroyalty (of Peru, to 
which it belonged) was the same as 
that in the other colonies. ... The 
order of preference’ was as follows: 
(1) Novisima Recopilaci6n, so far 
as not expressly abrogated; (2) 
Fuero Real and Fueros Municipales, 
not inconsistent with the Recopiia- 
cién; (3) Las Siete Partidas. MBor- 
chard Guide to Law and Legal Lit- 
erature, etc. (Washington 1917) pp 
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centuries later- Japan, in reforming her judicial 
system, at first followed French models which were 
afterward supplanted by others of German origin ;** 
but in each the civil law was imported.*® 
planning her reforms China is modeling her new 
codes on those of Japan.°° 

Western hemisphere. 
fusion of the civil law outside of Europe has oc- 
curred in the western hemisphere, whither the civil 
law was carried contemporaneously with its exten- 
sion to the Far Kast. 
the northern gulf coast to Cape Horn, the sway 
of that system is undisputed,®! even in regions like 


So in 


But the most extensive dif- 


From the Rio Grande and 


Lucia, British Guiana,®? and the 


Panama Canal Zone®? which are subject to the com- 
mon-law nations. 
tioned the domain of the civil law has been far 
from inconsiderable, since it includes Louisiana,°* 


Even north of the zone just men- 


53, ‘54: 

{[c] Brazil—‘“The civil law of 
Brazil, which occupies a vast terri- 
torial area of about 3,288,000 English 
square miles (not far short of the 
extent of Europe) was drawn from 
Portuguese law, fundamentally Ro- 
man .,.and for a long time the evo- 
lution of law was the same in Portu- 
gal and Brazil. The Portuguese laws 
in force at the time of the inde- 
pendence. of Brazil were adopted as 
Brazilian law by an act of the 
Constituent Assembly of the 20th of 
October, 1823.’ Taylor (Hannis) 
“The Jurisprudence of Latin Amer- 
ica; 1 Vas Ledep 4 ¢ 

[d] Chile—‘The System in force 
in Chile at the time of the declara- 
tion of independence in 1810 was that 
which had been establishd by Spain 
for the Indies in general.... The 
order of preference in which the laws 
were applied in Chile was as fol- 
lows: (1) The decrees, ordinances, 
orders and royal cedulas issued for 
America and communicated by the 
Council of the Indies from May 18, 
1680, to the period of independence; 
(2) the Recopilaci6n of the Laws of 
the Indies; (3) the Novisima Recopi- 
laci6én of the Laws of Spain; (4) 
Layes de Estilo; (5) Fuero Real; 
(6) Fuero Juzgo; (7) Las Siete Par- 
tidas.” Borchard Guide to Law and 
Legal Literature, ete. (Washington 
1917) pp 382-385. 

52. 7 Jurid. Rev. p 143. 

[a] “British Guiana retains some 
vestiges of the Roman-Dutch Law, 
but the Government of the Colony 
is taking steps to ‘Supersede it by 
the Law of England.’ Lee ‘The 
Civil Law and the Common law,” 
14 Mich. L. Rev. p 93. 

[b] Trinidad.—“‘The Spanish Law 
seems to have entirely disappeared 
from Trinidad.” Lee “The Civil Law 
and The Common Law,” 14 Mich, L. 
Rev. p 94 [cit Reis “Spanish Law in 
the British Empire,” 15 Journ. Soe. 
ces Legislation N. S. (1914) 
D 3 
53. “The laws of the land, with 
which the inhabitants are familiar, 
and which were in force on February 
26, 1904, will continue in force in the 
canal zone... until altered or an- 


nulled by the said commission.” 
Executive Order of May 9, 1904. 
“All laws, orders, regulations, and 


ordinances adopted and promulgated 
in the Canal Zone by order of the 
President for the government and 
Sanitation of the Canal Zone and the 
construction of the Panama Canal 
are hereby ratified and confirmed as 
valid and binding until Congress 
shall otherwise provide.” Act Aug. 
ey 1912 (37 U. S. St. at L. 561 c 390) 


54. See Wigmore “Louisiana: The 
Story of Its Legal System,” 3 S. L. 
Quart. p_ 247; Cross “The Kclecti- 
cism of Louisiana Law,’ 55 Am. L. 
Rev. p 405. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


Sa 
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Quebec, and the isles of Pierre and Miquelon, last 
remnants of the onee vast French empire in North 


America.55 
Africa. 


law and the South African Union® 
Dutch, retain these former systems. 


55. Holmested “Origin of French 
Canadian Law,” . Quart. Rev. 
p 189 (‘The French Canadian Law, 
as Dr. Lemieux points out, is not by 
any means the same as the French 
law of the Code Napoleon, though in 
some important respects it resem- 
bles it, both having to some extent 
a common origin. French Canadian 
law is founded principally on the 
Coutume de Paris with divers 
amendments and modifications suited 
to the necessities of the country’’). 

56. 1 Sherman Rom. L. in Mod. 
World (Boston, 1917) p 177 (“The 
present legal system of Abyssinia 
[Ethiopia] being based on the Roman 
Law of Justinian’’). 

Oiam7 0S: At, Tease ps 365. 

58. Much the largest in area, in- 
cluding the great island of Mada- 


gascar. 

59. Lee “The Civil Law and the 
Common Law,” 14 Mich. lL. Rev. 
p 90 (“My attention has from time 
to time been directed to the law of 
Mauritius and Seychelles, British 
possessions in, the Indian Ocean, 
which, having been ceded to Great 
Britain by France by the Treaty of 
Paris of 1814, retain the Code Na- 
poleon as the basis of their civil 


{al Seychelles.—‘“‘As Chief Jus- 
tice of Seychelles, I have- naturally 
wished that this book might be of 
use to those who live under the Code 
Napoleon there and in the mother 
colony of Mauritius. The code in 
force, both in Mauritius and Sey- 
chelles, is the Code Napoleon of 1808, 
as modified by the arréts of Decaen 


and local ordinances.” Wright 
penen Civ. Code (London, 1908) 
p 10. 

60. See Bisschop ‘‘Roman-Dutch 
Law in South Africa,” 20 L. Quart. 
Rev. p 41. \ 


“Among the numerous systems of 
law administered in the British Em- 
pire not the least important is the 
Survival known as Roman-Dutch law 
(Roomsch Hollandsch Recht). It is 
for historical reasons the law of the 
South African colonies, Ceylon and 
British Guiana, though its integrity 
has been largely Anglicised, espe- 
cially in Natal, by the abolition of 
lex hoe edictali, legitima portio, and 
many other characteristic features 
of the older law. Classical Roman 
law is, of course, the basis, modified 
by Teutonic custom, canon law, and 
ordinances or _ placaaten. For in- 
stance: The Roman lay of intestate 
succession, as developed by Justinian, 
agreed only partially with the two 
local systems of the Aasdomsrecht 
and the Schependomsrecht. Of or- 
dinances, the most notable were 
those of 1540, 1570 and 1580, the two 


latter attempted codes of criminal 
and civil procedure’ respectively.” 
Williams ‘“Roman-Dutch Law,” 19 


Yale L. J. p 156. ‘‘The Roman-Dutch 
Law introduced in 1652 by Van Rie- 
beek, the first Dutch governor of the 
Cape, has extended its boundaries, 
principally during the last century, 
until it covers the whole of the vast 
territory which lies south of the 
Zambesi, comprising the four colo- 
nies, now provinces of the Union of 
South Africa, known as the Cape of 


[40 C. J.—79] 


The Roman Empire, through its con- 
quests in North Africa, undoubtedly introduced its 
law there,®* but its permanent foothold in the dark 
continent has been mainly acquired in recent times, 
by the colonization of the Dutch,®? Portuguese, 
French,®* Belgians, and Germans. 
which have meanwhile come under British sover- 
eignty, such as Mauritius®® with its French civil 
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coast. 


Even regions 


with its Roman- | tors.®3 


Indeed the field 


Good Hope, the Transvaal, the Or- 
ange Free State, and Natal, as well 
as the country administered by the 
British South Africa Company under 
the name of Southern Rhodesia. 
There is reason to believe that the 
range of the Roman-Dutch Law may 
before long receive a yet wider ex- 
tension in this part of the world.” 
Lee ‘The Civil Law and the Common 
Law,” 14 Mich. L. Rev. p 93. “The 
common law of the province of Hol- 
land was accepted as the common 
law of the settlement of the Cape 
of Good Hope. All ordinances, there- 
fore, of the States-General and of the 
States of Holland which were not of 
purely local application were recog- 
nised as law at the Cape of Good 
Hope. Of the ordinances passed 
either by the States-General or by 
the States of Holland, those which 
were enacted for the Dutch Republic 
and its dependencies or for the prov- 
ince of Holland undoubtedly applied 
to the Cape as well.” Wessels Hist. 
eg Roman-Dutch L, (1908) pp 356, 


61. Where Blackstone’s Commen- 
taries have been enacted into a stat- 
ute. 

62. 1 Kent Comm. (14th ed) p 515 
(‘It was created and gradually ma- 
tured on the banks of the Tiber, by 
the successive wisdom of Roman 
statesmen, magistrates, and sages; 
and after governing the _ greatest 
people in the ancient world for the 
space of thirteen or fourteen centu- 
ries, and undergoing extraordinary 
vicissitudes after the fall of the 
western empire, it was revived, ad- 
mired, and studied in modern Europe, 
on account of the variety and excel- 
lence of its general principles. It is 
now taught and obeyed, not only in 
France, Spain, Germany, Holland, and 
Scotland, but in the istands of the 
Indian Ocean, and on the banks of the 
Mississippi and the St. Lawrence. 
So true, it seeins, are the words of 
D’Aguesseau, that ‘the grand desti- 
nies of Rome are not yet acccm- 
plished; she reigns throughout the 
world by her reason, after having 
ceased to reign by her authority’’’). 

63. [a] Need of exegesis.—‘In 
looking into the laws of any country, 
we stop at the threshold, if we look 
no further than their statutes; and 
what we should see there, would, in 
most instances, only tend to mislead. 
In every nation that has advanced a 
few steps beyond the first organiza- 
tion of political society, and that has 
made any progress in Civilization, a 
more extensive and equally important 
part of the rules which govern men, 
is derived from what is called, in 
certain countries. common law, and 
here jurisprudence. This jurispru- 
dence, or common law, in some na- 
tions, is found in the decrees of their 
courts; in others, it is furnished by 
private individuals, eminent for their 
learning and integrity, whose su- 
perior wisdom has enabled them to 
gain the proud distinction of legis- 
lating, as it were, for their country, 
and enforcing their legislation by 


| the most noble of all means:—that of 
| reason alone. 


After a long series of 
it is sometimes difficult to 


years, dil 
whether these opinions and 


Say, 
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of the common law in Africa seems restricted to 
Liberia®t and some British territory on the eastern 
Thus from its humble beginnings as the law 
of a small settlement on the Tiber, Roman juris- 
prudence has expanded until it has left its impress 
upon every other world legal system and spread over 
five continents.°? 

[§ 5] BE. Form and Repository—-l. Doctrine. One 
of the notable differences between the civil and 
the common law is the far greater deference paid 
by the former to exegesis and nonjudicial exposi- 
This feature may be traced back to the 
earliest period at Rome where ‘‘the interpretation 


judgments were originally the effect 
of principles previously existing in 
society, or whether they were the 
cause of the doctrines, which all men 
at last recognize. But whether the 
one, or the other, when acquiesced 
in for ages, their force and effect 
cannot be distinguished from statu- 
tory law. No civilized nation has 
been without such a system. None, 
it is believed, can do without it; and 
every attempt to expel it, only causes 
it to return with increased strength 
on those, who are so sanguine as to 
think it may be dispensed with. 
Duponceau, on Jurisdiction, 105.” 
Saul v. His Creditors, 5 Mart. N. S. 
(La.) 569, 581, 16 AmD 212. 

[b] Exegesis in Spain.—‘Spain, 
who was among the first of the Euro- 
pean nations that reduced her laws 
into codes, and who earried that 
mode of legislation farther than any 
other people, early felt the necessity 
of a jurisprudence, which would sup- 
ply the defects, and soften the as- 
perities of her statutes. The opinions 
of her jurisconsults, seem to have 
obtained an authority with her, of 
which the history of no other country 
offers an example. So early as the 
fifteenth century, a law was passed, 
regulating the authority which be- 
longed to the opinions of Bartolus, 
Baldus, Juan Andrea, and Abad. 
That law was, it is true, afterwards 
repealed by the first of Toro, and 
directions given that in case of 
doubt as to the true interpretation 
of the statutes, recourse should be 
had to the sovereign himself. What 
was the practical operation of this 
last statute, our researches do not 
enable us positively to state. It does 
not, however, seem to have made 
much change in the practice of their 
courts; for in the year 1713, we find 
an auto accordado in respect to the 
laws that should be followed in the 
decision of causes; in which it is 
Stated, as a great inconvenience, that 
the tribunals of justice had resorted 
to foreign books and authors, to the 
depreciation of their own jurists; 
who, with great knowledge, had ex- 
plained, and interpreted their laws, 
ordinances, and customs. But ad- 
mitting that after the promulgation 
of the law of Toro, the opinions of 
these jurists had not the weight they 
before received, and that in all un- 
settled cases recourse was had to the 
sovereign himself:—when we find 
that nearly four hundred years after, 
the writers on the laws of Spain refer 
to no decision of their king and coun- 
cil on this*point, express no doubt 
about it, and quote the opinions of 
jurists who wrote nearly the same 
length of time before them, what 
conclusion can we come to, but that 
no doubt did exist on the subject in 
Spain. That the whole nation acqui- 
esced. in the opinions of those who 
had early interpreted their statutes, 
and that the tacit consent of the sov- 
ereign himself, must be presumed 
given to a construction, which he had 
the power to change, but in whieh 
it is not shown he made any altera- 
tion. Novisima Recop. lib. 8, tit. 2, 
leyes 3 & 11.” Saul v. His Creditors, 
Spare N. S. (La.) 569, 583, 16 AmD 
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which was accepted as authoritative, and by which 
the law was developed, did not proceed from judges, 
but until the third century B. C., from a college 
of priests, and after that time from a small num- 
ber of private citizens who were known as Jjuris- 
This tradition of the early Roman 
In all civil law 
countries the comments of the glossator are much 
more frequently cited than are the decisions of 
Thus the opinion of a commentator like 
Pothier or Dalloz is sought in France, or that of 
Manresa or Viada in Spain or Ricci in Italy, to 
an extent never paralleled by appeals to text writ- 
ers in Anglo-American countries.®° 


prudentes.’’*4 


law has never lost its force. 


courts. 


64. Smith (Munroe) “Problems of 
Roman Legal History,” 4 Columbia 
fy; Rev.) p 631.) The. first, were.the 
Pontiffs who particularly created the 
early Roman procedural system. See 
Lobingier Ev. Rom. L. (2d ed, 1923) 
e Ill. The second group mentioned 
in the text were known also as juris- 
consults, a branch of the Roman legal 
profession whose activities were con- 
fined largely to writing opinions (re- 
sponsa) upon legal questions which 
were submitted to them. See Lobin- 

- gier Ev. Rom. L, (2d ed, 19238) p 115 
et seq. These responsa came to be 
recognized as law. “What was cited 
at Rome,” says Munroe “Smith, “was 
the response of a jurist, and what is 
cited in Anglo-American law is the 
opinion of the court. Hobbes per- 
ceived the fundamental analogy be- 
tween the Roman jurists and _ the 
English judges when he declared, in 
his Leviathan, that the King’s judges 
were not properly judges but juris- 
consults.” “Problems of Roman 
Legal History,” 4 Columbia L. Rev. p 
533. “Hitherto the making of the 
law has been entrusted to legislatures 
and judges. Legal authorship has 
been confined to the exposition of the 
law as so produced. This relation- 
ship, however, is not a permanent 
and necessary feature of our legal 
system. It did not exist in Rome 
when there was built up that great 
body of law which to this day is the 
basis of public justice throughout the 
world except the British Empire and 
the United States. It does not exist 
today on the continent of Europe. 
The fabric of Roman law was built 
up by the writings of Roman law- 
yers. It had its source in the books 
of Ulpian, Paul and Papinian, far 
more than in the edicts of the prae- 
tors or the consulta of the Roman 
senate. The courts’ took their law 
from the constructive and critical 
acumen and labours of great lawyers, 
while with us the lawyers have been 
content to be mere expositors of the 
law created by the courts.” Salmond 
“The Literature of Law,’ 22 Columbia 
L. Rev. p 207. 

65. Lord Eldon, for example, more 
than a century ago ruled that ‘‘one 
who had held no judicial situation 
could not regularly be mentioned as 
an authority.” 
Dow 1, 15, 3 Reprint 969. Sir John 
Salmond, however, looks forward to a 
time “when the courts will look for 
their law in the authentic and con- 
structive writings of great lawyers 
rather than in that wilderness of 
precedents to which they now resort.” 
“The Literature of Law,” 22 Colum- 
bia L. Rev. p 207. See Komar ‘‘Text 
Books as Authority in Anglo-Ameri- 
can luaw,,”) dil Cals (En, Rev.ip. 397: 

66. Young v. Templeton, 4 La. Ann. 
254, 257, 50 AmD 563 (“As no ad- 
judged case has been adduced perti- 
nent to the subject and as the true 
rule in this case which a court of 
equity in Mississippi would be guided 
by, rests entirely on doctrine, we are 
bound to notice what we have found 
laid down in approved works, and 
which is applicable in principle to 
the case under consideration’’). 


Johnes v. Johnes, 3. 
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law influence.®® 


[§ 6] 


civil law which 


This respect 


67. [a] France.—(1) “The term 
jurisprudence is used by French law- 
yers as the equivalent of that which 
English lawyers call case-law—the 
development of the law by judicial 
decisions. ‘Jurisprudence—la maniere, 
dont un tribunal juge habituellement 
tell ou telle question.’ (Littré.) 
Jurisprudence in this sense is con- 
trasted with doctrine i. e. extrajudi- 
cial legal literature.’ Salmond Jur. 
(5th ed, 1916) p 8n. (2) “By French 
writers, jurisprudence is sometimes 
used in a technical sense to denote 
law founded on judicial decisions, or 
on the writings of lawyers.” Mac- 
kenzie Rom. L. (Kirkpatrick ed, 1911) 
DDES0i) Ode 

{b] Louisiana.—Smith v. Lewis, 
45 La. Ann. 1457, 14 S 221; Bothick’s 
Interdiction, 43 La. Ann. 547, 9 S 477; 
Dinkgrave’s Succ., 31 La. Ann. 703; 
Hill v. Bourcier, 29 La. Ann. 841. In 
Saul v. His Creditors, 5 Mart. N. S. 
569, 16 AmD 212 jurisprudence is 
used as the equivalent of both case 
law and doctrine. But the latter is 
distinct as shown above. 

[c] Porto Rico.—Sola v. Sola, 30 
P. R. 705; Ayllon v. Gonzales, 28 P. R. 
61; Criado v. Martinez, 25 P. R. 308, 
3828 (‘In support of his appeal the 
appellant also cites as decisive of 
the case the jurisprudence established 
by the Supreme Court of the United 
States in the case of Longpre v. 
Diaz, 237, “We Sy -b1 238 35. 'SCty 7315159 
Leds 21080"”).; 

[d] Quebec.—M. Beauchamp, in 
his edition of the Quebec Civil Code 
(Montreal, 1904), presents, wherever 
practicable, two groups of annota- 
tions — “Jurisprudence Canadienne” 
and “Doctrine Francaise.” 

fe] Spain.—(1) HEscriche Diccion- 
ario p 1174 gives as one of the defi- 
nitions of jurisprudencia, ‘‘the prac- 
tice of correctly interpreting the 
laws and applying them opportunely 
to cases which arise... the series of 
uniform judgments and_ sentences 
which constitute usage or custom 
regarding a legal point.” (2) ‘The 
Spanish word jurisprudencia, as de- 
fined by a leading Spanish dictionary 
(Aleu) is the practice or custom 
(habito) of interpreting rightly the 
laws and of applying them oppor- 
tunely to the cases that arise. It is 
used also to denominate as a whole 
the decisions (sentencias) of the Su- 
preme Court. But a broader meaning 
is often applied—the science of law 
or general jurisprudence, a concep- 
tion better known to the Anglo- 
American lawyer. . . Judicial de- 
cisions (sentencias) in Spain, collec- 
tively called jurisprudencia, are not 
binding precedents, although they 
possess great persuasive force. They 
were formerly a direct source of law, 
but the present civil code (art. 6, 
section 2) in summing up the recog- 
nized sources of law omits judicial 
decisions. In default of express 
legislation, primarily local customs, 
and secondarily general principles of 
law, govern. But the change from a 
direct to an indirect source of law 
has had little practical effect on the 
influence of decisions upon. the 
courts. The decisions interpreting 


2. Jurisprudence. 
precedent has had a share in the making of the 
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for doctrine continues even in those civil law ju- 
risdictions which have come largely under common- 


Nevertheless judicial 


knows as ‘‘jurisprudence’’ what, 


in Anglo-American jurisdictions, goes by the name 
of ‘‘case law.’’6? 
dicial officer—the pretor—who, by long use of the 
formula and the edictum, transformed the law and 
caused jus gentium to supersede jus civile.®® 
contributions in the form of judicial precedent, al- 
though from another source, continued until almost 
the period of codification.*® 


Thus, at Rome, it was a ju- 
These 


Nor is the modern 


the codes and statutes are said to be 
strictly adhered to and contradictory 
interpretations not to be counte- 
nanced by the Spanish courts, but 
on examination of the reports of 
many years such conflicting deci- 
sions are found not infrequently.” 
Palmer Guide to Law and Literature 
of Spain (Washington 1915) pp 12, 
if) 


“Case law” defined see 11 C. J. p 20. 

68. See Lobingier Ev. Rom. L. (2d 
éd;;-1923) ce XXXVI XXVGIL_ = "The 
larger part of the doctrines which 
make up the Roman law were estab- 
lished in the frame of the formulary 
procedure.” Radin “Fundamental 
Concepts of the Roman Law,” 12 Cal. 
L. Rev. p 404. “The formula was 
a command; if the judex found cer- 
tain allegations of the plaintiff to’ be 
true; and if he did not find certain 
other allegations of the defendant 
to be true, he was commanded to ren- 
der a certain decision. The English 
chancellor decided cases as he saw fit. 
... Fundamentally these two meth- 
ods of creating law are identical, and 
they both resemble law-finding rather 
than law-making. ... It was by the 


iteration of the same rule in suc- 
cessive pretorian edicts (edicta 
tralaticia) that the Roman official 


law was built up.” Smith (Munroe) 
“Problems of Roman Legal History,’” 
4 Columbia L. Rev. pp 535, 536. 

[a] “Roman Law.— Of judicial 
precedents as a source of law we find 
nothing in the time of the Republie, 
unless so far as the rulings of the 
pontifical college had this character, 
Dig rls 2452. 8 Gaya bhe ymanseryin 
which the pontifices intervened in 
lawsuits between individuals is very 
obscure, and must remain largely 
matter of conjecture. 1 Ihering, Geist 
des rém. Rechts, § 18 a. At any rate, 
before the end of the Republic, their 
power of controlling litigation ap- 
pears to have greatly diminished, and 
the practice of giving opinions had 
passed to the unofficial body of juris- 
consults, juris prudentes, who seem 
to have enjoyed great public consider- 
ation. ... The most probable opinion 
seems therefore to be that the re- 
sponsa of those prudentes who had 
the juris respondendi had the char- 
acter of true judicial precedentes. 
... The, idea of precedent was there- 
for familiar to the Roman law, but 
its scope was limited.” Gray ‘“Ju- 
dicial Precedents,” 9 Harvard L. Rev. 
pp 28, 29; 3: 

69. [a] ®Imperial rescripts.—(1) 
“As late as the beginning of the 
fourth century, however, the law was 
still developing largely by decisions. 
The Imperial rescripts which date 
from the latter part of the third 
and the early part of the fourth cen- 
turiés, and which constitute so im-« 
portant a part of Justinian’s Codex, 
are case law, i. e., they are decisions 
reached by the Imperial -supreme 
court, published as Imperial re- 


| Scripts; and for the most part these 
-rescripts are fully up to the level of 


the previous century. ... Much of 
it was saved by Justinian’s Digest.’ 
Smith (Munroe) “Problems of Roman 
Legal History,” 4 Columbia L. Rev. p 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§ 6] 


civil law without this element, although it would 
be quite incorrect to credit precedent there with 
the importance which it holds in the common law.?° 
Nevertheless it seems to be true that the use of 
such precedents in civil law jurisdictions is grow- 
ing’1—due, doubtless, mainly to the fact that the 


538. (2) “We have in addition larger 
and smaller fragments of Roman 
legal writers besides those taken into 
the Corpus, a relatively large number 
of legal documents contained in an- 
cient inscriptions and papyri, and a 
great many references to legal affairs 
in non-legal writers, particularly in 
Cicero, who was a suce#3ssful and 
brilliant lawyer. In dealing with this 
material, men trained in the Common 
law have a very real advantage. 
Much the larger part of it consists 
of decisions in concrete issues, not 
distinguishable in character from 
those decisions that begin with the 
Year Books and end with’ the current 
issue of the advance sheets. Medieval 
jurists and modern Civilians took 
the Corpus as a statute,—which of 
course it was—but treated it as 
though the words it contained were 
framed by Justinian himself. What 
seems to a Civilian a general prin- 
Ciple, deliberately announced as such, 
is seen by a common lawyer to be 
merely the ratio decidendi of a par- 
- ticular suit, couched in somewhat too 
general terms.’ Radin “Fundamental 
Concepts of the Roman Law,” 12 Cal. 
L. Rev. p 395. 

70. Civil codes: Arg. art 16 (“If a 
civil question cannot be decided either 
by the words or the spirit of the law, 
the principle of analogous laws shall 
be followed’); Belg. art 5 (same as 
France); Ch. art 3 (“Judicial sen- 
tences have no binding force except 
as regards the causes in which they 
are actually pronounced’’); Col. art 17 
(same as Chile); Dom. art 5 (same as 


France); Hay. art 8 (same as 
France); Pan. art 17 (same as 
Chile). : 

‘{a] France.—(1)“Judges are for- 


bidden, when deciding cases brought 
before them, to lay down general 
rules or to follow a previous deci- 
Sion? " Give Code; anty/o3)..,(2);,.20his 
article is intended to prevent judges 
. .. making administrative rules... 
forming a body of case law... cor- 
recting mistakes ... by judicial in- 
terpretation. By an act of April 1, 
1837, it was amended so as to require 
a ruling of the court of cassation to 
become the law of the case but no 
more. Other courts who may have 
the same point of law before them 
are not bound by sucha decision, 
nor is the court of cassation itself. 
(See notes 107-110, to Art. 5 of 
Dalloz’s edition of _the Code).” 
Wright French Civ. Code (London, 
1908) p 2 note. 

{b] Germany. — “The prevalent 
view on the subject among modern 
Civilians is expressed in an elaborate 
and much cited article by Jordan, 8 
Archiv. fur civil. Prax. 191, 245 et 
seq. He sums it up thus: ‘Judicial 
usage (Gerichtsgebrauch) as_ such, 
that is by reason of its being ju- 
dicial usage, has formally no binding 
force, and materially only so much 
value as on the principles of a sound 
jurisprudence belongs to it by reason 
of its inner nature; and hence a court 
cannot be bound to follow its own 
usage.or the usage of another court 
as a rule of decision, but rather has 
the duty to test every question with 
its own jurisprudence, and ought to 
apply usage only when it can find no 
better rule of decision.’ Later writers 
seem generally to deny that Gerichts- 
gebrauch is a source of law at all, 
and consider judicial decisions as 
merely evidence (just aS many other 
things might be evidence) of cus- 
tomary law. This seems to have been 
Savigny’s opinion. See 1 Heut. rom. 
Rechts, § 29; and such are the views, 
for instance, of Wachter, 23 Archiv. f. 
civ, Prax. 432, and of Keller in his 
Pandekten, § 3. Thus Stobbe (1 
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Handb. d. deutsch. Privatrechts, § 
24, p. 165): ‘Practice is in itself not 
a source of law; a court van depart 
from its former practice, and no court 
is bound to the practice of another. 
Departure from the practice hitherto 
observed is not only permitted but 
required, if there are better reasons 
for another treatment of the question 
of law.’ Dernberg in his Pandekten 
is the only recent author whom I 
have observed fairly to admit that 
Gerichtsgebrauch is a source uf law; 
and even he says: ‘Single decisions of 
a court, even of the highest, do not 
make Gerichtsgebrauch,’ which he 
defines as ‘the general uniform and 
long continued existence of a legal 
tenet by the courts of the country.’ 
Pand. § 29.” Gray “Judicial Prece- 
dents,” 9 Harvard L. Rev. p 33. 

[c] Roman-Dutch law.—‘‘The re- 
ports are voluminous. They are full- 
est in South Africa and would bear 
favorable comparison with those of 
the United Kingdom and the United 
States. Among them may be named 
those of Menzies, Searle, Roscoe. 
Buchanan and Kotze, as well as the 
Natal, Ceylon and Guiana Reports and 
the reports of the Judicial Commit- 
tee of the Privy Council on appeal 
from the colonies.” Williams 
mais UBER Law,’ 19 Yale L. J. p 

{[d] Russia.—‘“‘Courts ought to ren- 
der decisions; they ought to be pre- 
served; they ought to be made known 
in order that the decision of to-day 
may be that of yesterday, and that 
the property and life of the citizen 
may be as assured and stable as the 
constitution of the State.’”’ Instruc- 
tions of the Empress of Russia to the 
commission charged with the project 
Orn wr onaring, a new code of laws art 


[e] Scotiand.—‘An uniform series 
of decisions of the Court of Session, 
i. e.. of their judgments on particular 
points, either of right or of form, 
brought before them by litigants, and 
anciently called practics, is by Mac- 
kenzie accounted part of our cus- 
tomary law. ... But they have no 
proper authority in similar cases. be- 
cause the tacit consent on which un- 
written law is founded cannot be in- 
ferred from the judicial proceedings 
of any court of law. however distin- 
guished by dignity or character; and 
judgments ought not to ‘be pro- 
nounced by examples or precedents. 
L. 13, C. de sent et int. Decisions, 
therefore, though they bind the par- 
ties litigating, create no obligation 
on the judges to follow in the same 
track, if it shall appear to them 
contrary to law. It is, however, cer- 
tain that they are frequently the 
occasion of establishing usages, 
which, after they have gathered force 
by a sufficient length of time, must, 
from the tacit consent of the State, 
make part of our unwritten law. 
What has been said of decisions of 
the Court of Session is also applica- 
ble to the judgments pronounced 
upon appeal, by the House of Lords: 
for in these that august court acts 
in the character of judges, not of law- 
givers; and consequently their judg- 
ments, though they are final as to 
the parties in the appeal, cannot in- 
troduce any general rules which shall 
be binding either on themselves or 
inferior courts. Nevertheless, where 
a similar judgment is repeated in 
this court of the last resort, it ought 
to have the strongest influence on the 
determinations of inferior courts.” 
1 Erskine Inst. (1768) tit I § 47. 

{f] “The most striking difference 
in the Common and Civil Law, (1) at 
least as the latter is administered on 
the Continent, is that under the 
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law there is largely in the form of codes which 
have now been in force long enough to require 
judicial interpretation. 
other in a number of these jurisdictions a con- 
siderable body of ‘‘jurisprudence’’ has developed 
in the form of judicial decisions.” 


But for one reason or an- 


Civil Law a judge is at liberty to 
disregard the decision of a higher 
court. In the Common Law this is 
never done unless the higher court 
has committed a palpable error, as 
for example in Drummond v. Drum- 
mond, L. R. 2 Hq. 335, where Lord 
Westbury had decided a case in ig- 
norance of a statute.” Gray “Ju- 
dicial Precedents,’ 9 Harvard L. Rev. 
p 40. (2) “Case-made law is re- 
garded with great suspicion. The 
judges are strictly confined to inter- 
preting the law, and are not allowed 
to make law. (See Art. 5.) French 
lawyers like Laurent hold that only 
by treating the text of law with great 
respect can there be such a thing 
as a science of law, and that any in- 
terpretation which does not adhere 
faithfully to the text makes the 
science of law uncertain and the ap- 
plication of the laws arbitrary. The 
result is that case law, which ap- 
proximates to legislation, hardly ex- 
ists under French law. In, fact; 
judges’ decisions are not followed 
either in the French Legislature or 
Courts with the same respect as those 
of eminent commentators, though 
they are constantly consulted for the 
reasoning contained in them. It is 
not an exceptional thing to find in 
the report of a decision a long note 
giving the view of textwriters on the 
Subject, and a criticism adopting or 
refuting the reasoning on which the 
Court based its decision.’”?’ Wright 
French Ciy. Code (London, 1908) 
Preface IX, X. (3) “In England the 
bench has always given law to the 
bar; in Rome it was the other way 
about, for in Rome there was no 
corporate body of professional judges 
capable of doing the work that has 
been done for centuries in England 
by the royal courts. ... In practice, 
if not in theory, the common law of 
England has been manufactured by 
the decisions of English judges. 
Neither Roman law, however, nor any 
of those modern systems which are 
founded upon it, allows any such 
place or authority to precedent. They 
allow to it no further or other influ- 
ence than that which is possessed by 
any other expression of expert legal 
opinion. A book of reports and a 
text-book are on the same level. They 
are both evidences of the law; they 
are both instruments for the per- 
suasion of judges; but neither of 
them is anything more.” Salmond, 
“Theory of Judicial Precedents,” 16 
L. Quart. Rev. pp 377, 376. See also 
Courts 15 C. J. p 916 et seq. 

71. “The importance of reported 
decisions has been on the increase in 
both France and Germany for some 
time.” Per Sir Frederick Pollock in 
16 L. Quart. Rev. p 376 note. 

72. [a] Scotland seems to have 
been the earliest civil law country 
to develope a “jurisprudence” in this 
sense. There the law has never been 
codified and the influence of the Eng- 
lish system has been so strong that 
judicial precedent is more im- 
portant now than in any other civil 
law country. “The Scots law has 
long ceased to be a system of civil 
law in the same sense as the law of 
France, Germany or Italy. It is first 
and foremost a system of case law. 
Eps plt As..trueuthab Ne OUT. INS tLGite 
tional writers we have a large body 
of law which does not depend upon 
precedent and Scots lawyers are still, 
perhaps, more willing than their Eng- 
lish brethren to argue cases upon 
principle without regard to previous 
decisions. But I hardly think it dis- 
putable that the tendency is now, and 
has long been, in the other direction 
the mass of cases is so great that 
some precedents can generally be 
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[§ 7] 3. Legislation; The Codes—a. Development 
Sir Henry Maine, 
in an oft quoted phrase, declares that the Roman 
law ‘‘begins as it ends with a code. 
less of whether this statement is, in all respects, 
accurate,”* it is certainly true that the Roman law 
erystallized in code form,’®> and was in that form 
handed on to the nations which have developed it 
And with such a stu- 
pendous precedent before it as Justinian’s Corpus 
Juris, it was inevitable that the modern civil law 
should tend to assume a similar form. 
instance of the tendency is Las Siete Partidas of 


and Grouping—(1) In General. 


into the modern civil law. 


medieval Spain,7® although that 


seven centuries thereafter before producing its 
But it is to France and 
the genius of Napoleon that we owe the now al- 
most universal embodiment of the modern civil law 
The results of that notable achieve- 
ment were soon visible throughout Latin Europe 
and Latin America so that to-day, in nearly all 
civil law countries, similar codes are in forcee."® 
The only. important exceptions are believed to be 


complete modern codes. 


into codes.** 


hunted. up and the great majority of 
arguments upon questions of law, 
now consist mainly in expounding 
the bearing of previous decisions.” 


Walton “Relationship of Law of 
France to Law of Scotland,’ 14 
DUI a OV. Diack als 

{[b] Quebec follows next in his- 


torical order. There the original civil 
law, brought by the first colonists 
from France, has been applied, in- 
terpreted, and developed, by both 
French and English judges whose 
pronouncements are recorded in a 
long series of reports. The reports 
begin with 1810. Many cases. how- 
ever, are found in and cited from a 
series of law journals beginning with 
1845. See Soule Lawyers’ Reference 
Manual (1883) pp 150, 151. 

{c] South Africa—Meanwhile a 
Somewhat similar process has been 
taking place in South Africa where 
the civil law was imported from the 
Netherlands and has been adminis- 
tered by both Dutch and English 
judges. ‘“‘The reports are voluminous. 
They are fullest in South Africa and 
would bear favorable comparison 
with those of the United Kingdom 
and the United States. Among them 
may be named those of Menzies, 
Searle. Roscoe, Buchanan and Kotze. 
as well as the Natal, Ceylon and 
Guiana Reports and the reports of 
the Judicial Committee of the Privy 
Council on appeal from the colonies.” 
Williams ‘“‘Roman-Dutch Law,” 19 
Pole lied. iol Ol. 

{d] Louisiana was the next of 
these jurisdictions to inaugurate a 
series of reported decisions on the 
lines of those familiar in common-law 
countries. Starting under the wise 
guidance of Judge Francois Xavier 
Martin (See “Louisiana and Judge 
-Martin,’” Howe Studies in Civ. L. (2d 
ed) Lect. XXI), who was familiar 
with both systems, the Louisiana 
court has, in the course of little more 
than a century, produced a body of 
civil law ‘jurisprudence’ which is 
unrivaled, in volume or value, else- 
where in the world. 

{e] Philippines.—The reorganiza- 
tion of the Philippine judiciary, con- 
sequent upon the change from Span- 
ish to American sovereignty, brought 
to it judges accustomed to common- 
law methods and practices. One of 
the innovations was the writing of 
extended judicial opinions which now 
fill nearly fifty volumes of reports. 
It is fortunate for the archipelago 
that it had the assistance of such 
learned judges as the late Chief Jus- 
tice Arellano, codperating with Amer- 
icans of such an unusual type as Jus- 


tices Ladd, Willard, and Tracey. See! 1900; 
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1973 


Regard- | producing, with 


arranged.®t 


An early 


country waited 


Proceedings of Philippine Bar Asso- 
ciation relative to retirement of Chief 
Justice Arellano and Justice Torres, 
40 Ph. pp 11380-1149; Proceedings 
relative to demise of Chief Justice 
Arellano. 41 Ph. pp V, XXXII. ‘ 
[f{] Porto Rico.—As in the Philip- 
pines, likewise in Porto Rico the re- 
porting and use of judicial decisions 
as precedents is a consequence of 
American sovereignty. There are 
more than thirty volumes of Porto 
Rican reports. Henry G.’ Molina, 
chairman of the advisory committee 
of the code commission, has prepared 
a useful table of cases construing the 
various provisions of the codes. 
73. Anc. L. (Pollock ed, 1906) p 1. 
“Code” defined see 11 C. J. p 940. 
74. ‘The law of the Twelve Tables 
was not a code in the modern sense 
of the word; it was simply a collec- 
tion of the principal rules of early 
Roman customary law. From the 
point of view of comparative juris- 
prudence, it belongs to the same class 
as the early German Leges and the 
Anglo-Saxon dooms.’”” Smith (Mun- 
roe) “Problems of Roman Legal His- 


tory,” 4 Columbia L. Rev. p 581. 
75. Lobingier Ev. Rom. L. (2nd 

ed, 1923) c —. See also Code § 2.. 
76. See Lobingier “Las Siete Par- 


tidas,” 1 Cal, L. Rev. p 487; 6 Bull. 
Comp. L. Bureau p 33. 

[a] ‘fhe Partidas are still worthy 
of careful study, since they are fun- 
damental in the law of Spain and 
her colonies. When the French col- 
ony, known as Louisiana, was ceded 
to Spain in 1760, the code known as 
the Partidas was introduced and be- 
came really a large part of the funda- 
mental law of the vast domain. Por- 
tions of it were translated into 
French for the benefit of the in- 
habitants. Some of its provisions 
remained as a part of the law of the 
State of Louisiana, and are referred 
to in the earlier decisions of her Su- 
preme Court.” Howe “Roman and 
Civil Law in America,” 16 Harvard 
L. Rev. p 351 [cit Beard v. Poydras, 
4 Mart. (La.) 348]. 

77. See Lobingier “The Napoleon 
Centenary and Its Legal Significance,” 
7 Am. Bar, Assoc. Journ. p 383. See 
also Code § 8. 

78. [a] “Table of civil codes.— 
Promulgated (1) Argentina 1871; 
Austria 1811; (3) Belgium 1804; 
Bolivia 1852; (5) Brazil 1917; 
Bulgaria 1896; (7) Chile 1855; (8) 
Colombia (Chilian code adopted with 
modifications) 1873; (9) Cuesta Riea 
1856; (10) Cuba 1889; (11) Dominica 
1845 (rev 1884); (12) Ecuador 1887; 
(13) France 1804; (14) Germany 
(15) Greece 1835; (16) Guate- 


Scotland’? and South Africa.%° a 
accordingly, between thirty and forty civil codes, 
all embodying the same general features and re- 


[§§ 7-8 


modern additions, ancient Roman 


law, expressed in scientific phraseology and logically 


[§ 8] (2) Code Groups. While all of these codes 
disclose their common origin and the universal in- 
spiration of the Code Napoleon, some have followed 
it much more closely than others and in the course 
of the century and a quarter since the Napoleonic 
legislation, there has been not a little divergence 
from the original form. 10) 
of ‘‘principal’’ and ‘‘accessory’’ which the civil 
law applies to obligations? might well be applied 
in grouping these codes; for in several instances 
an especially striking example of code making has 
become the parent of a new group. Of these ‘* prin- 
cipal’? codes we may enumerate those of France, 
Chile, Argentina, Spain, and Germany, each of which 
has its accessory or imitative code.*? 

French group. 
almost immediately in Belgium, where it remains 


Indeed the classification 


The French code was adopted 


mala 1877 (1882); (17) Hayti 1825; 
(18) Honduras 1880; (19) Italy 1865; 
(20) Japan 1898; (21) Louisiana 1825; 
(22) Mexico 1884; (23) Netherlands 
1838; (24) Nicaragua 1871; (25) Pan- 
ama 1917; (26) Paraguay (Argentine) 
1889; (27) Peru 1855; (28) Philippines 
1889; (29) Porto Rico 1889; (30) 
Portugal 1867; (31) Quebec 1866; (32) 
Roumania 1864; (33) Salvador (1880) 
1889; (34) Spain 1889; (35) Switzer- 
land 1912; (36) Uruguay 1895; (37) 
Venezuela 1896. 

79.. Lord Stair [quot 16 Jurid. Rev. 
p 389] (“We are happy in having so 
few and clear statutes. Our law is 
most part consuetudinary”’). 

80. See Wessels Hist. 
Dutch L. (1900) ¢ XXXV. 

81. “Very often the common law 
practitioner fails to visualize the true 
value of a code and considers it a 
conglomeration of laws arranged by 
subject, without connection. That 
which may be the case with common 
law statutes and reports, as they are 
annotated and presented today under 
the shape of a digest, does not happen 
in a good code which is, in its very 
essence, an organized body. The in- 
terdependence and correlations be- 
tween the different parts of a code 
are such that it is necessary for the 
student to become acquainted first 
with the plan guiding the codifier in 
order that he should be able to use 
the code to best advantage.” Gil 
Address at Kent Hall, Columbia Uni- 
versity Law ‘School, Febr. 1921 p 12. 

82. See infra this section. 

83. [a]. Classification of commer- 
cial codes compared.—A somewhat 
similar classification of the codes of 
commerce and of a civil law case is 
made by Professor Lorenzen in his 
“Conflict of Laws Relating to Bills 
and Notes” (New Haven, 1919) p 17 
note 1 as follows: “The following are 
the principal countries belonging to 
the French group: Argentine Repub- 
lic, Bolivia, Brazil, Chile, Colombia, 
Heuador, Egypt, France, Greece, 
Guatemala, Hayti, Luxemburg, Mo- 
naco, Mexico, Netherlands, Nica- 
ragua, Panama, Paraguay, .Polish 
Russia, Serbia, Turkey, Uruguay. 
The following are the principal coun- 
tries belonging to the German group: 
Austro-Hungary, Bulgaria, Denmark, 
Germany, Italy, Japan, Norway, Peru, 
Portugal, Rumania, Russia (exclusive 
of Polish Russia), Salvador, Sweden, 
Switzerland, Venezuela. Dr. Felix 
Meyer, in his Weltwechselrecht, vol. 
1, p 26, assigns Belgium, Cuba, Hon- 
duras, Malta, the Philippines, Porto 
Rico, and Spain to a fourth group 
which stands intermediate between 
the French and German groups.” 


Roman- 
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There are now, 


§ 8} 


practically unchanged, in Louisiana,§* in Hayti, in 


Bolivia, in the Netherlands, in 


Italy,®° in Quebec,®? and in Portugal; and while in 
some instances the modifications are considerable, 


the similarities are far greater. 


of Venezuela also follows the French code quite 


closely. 


Chilean group. The civil code of Chile was sub- 
stantially reproduced in Nicaragua and closely fol- 
lowed by that of Colombia, the latter being in force 
also in the Panama Canal Zone.’* 
code has likewise been a model for that of Peru 
(which was followed by that of Guatemala), Costa 
Rica, San Salvador, and Ecuador, the two last 


84. [a] Louisiana Codes. — ‘The 
articles of that Code were not taken 
from the French Civil Code. Its com- 
pilers did not have a copy of the 
Code Napoleon; although this Code 
was promulgated in 1804, no copy 
had yet reached Louisiana when her 
old Code was compiled. The com- 
pilers only had a projet of the Code. 
In 1825, the compilers of the Code 
of that year, for the first-time, in- 
corporated large portions of the 
French Civil Law relating to ground 
rent.” New Orleans vy. Camp, 105 
La, 288, 293, 29 S 340. 

[b] Sources of Louisiana law.— 
“The germ of the legal system now in 
force in Louisiana is found in the 
act of 1805 organizing the territorial 
judiciary... . The same year a com- 
mission of lawyers was appointed to 
draft a system of civil law for this 
territory. The report of this com- 
mission became the Civil Code of 
1808. In compiling this Code the 
obvious thing was done. The laws 
to which the populace were accus- 
tomed were largely preserved, co- 
ordinated in succinct form and em- 
bodied in this Code. While the Code 
Napoleon had been adopted in 1804, 
the commission during its labors had 
access only to a project of that work 
and from this many of the provisions 
of the new Code were drawn; but, 
nevertheless, the Code of 1808, in its 
leading characteristics, remained 
largely the Spanish law. The busi- 
ness and commerce of the new acqui- 
sition to the Union grew by leaps 
and bounds. In due course of time 
copies of the Code Napoleon, and a 
series of splendid commentaries on 
the Code, arrived from France and 
were put into use by the lawyers of 
New Orleans in their practice. So 
that, when the legislature determined 
a number of years later to adopt a 
new civil code for the State, the 
Code Napoleon was used as a matrix 
for the mold. In compiling the Civil 
Code of 1825 hundreds, of articles 
were taken from the Code Napoleon 
and carried bodily, word for word, 
into the new work, with the result 
that on the adoption of the new Code 
the legal system of Louisiana became 
essentially French, not, however, 
without many survivals from the 
Code of 1808 of Spanish origin. It 
is an interesting and important Cir- 
cumstance that, later on, when the 
Supreme Court of the State was 
called upon to apply under the new 
Code the articles brought over from 
the old Code, it held that these arti- 
cles should be interpreted in the 
light of the Spanish jurisprudénce 
from which they came. So, by the 
means of judicial interpretation, 
much of the Spanish law was per- 
petuated under our present system; 
and, while most of these provisions 
have obtained a fixed and settled in- 
terpretation in the jurisprudence of 
the State, still it is by no means im- 
possible that cases may arise in the 
study of which it would become 
necessary for the lawyer and the 
court to resort to the laws of Spain 
as they existed prior to 1825, and to 
the works of Febrero and_ other 
great commentators on the old Span- 
ish law. A number of the rules taken 
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named being much alike. 

Argentine group. Preparation of a civil code for 
Argentina was authorized by a decree of August 
24, 1852, but it was not until 1864 that the work 
was undertaken by the jurist who completed it, 


Dr. Velez. Sarsfield.89 


It was adopted without dis- 


cussion and enacted in 1869,°° has been drawn upon 


The Chilean 


from the Spanish law are still of the 
greatest importance. Some of them 
lay at the very foundation of succes- 
sion practice, while others have be- 
come the fixed rules of property gov- 
erning the title to real _ estate.’’ 
Cross “Hclecticism of the Law 
ro Ne ar ts oom Aim la SORE Ver np. 


85. This code was revised in 1884 
and even the section numbers of the 
original Code Napoleon were restored. 

86. The present civil code promul- 
gated at Florence in 1865 is an adap- 
tation of the Code Napoleon. Huc Le 
Code Civil Italien et Le Code Na- 
poleon (Paris, 1868) preface. 

87. ‘‘Here too the French law pre- 
vails, but, fundamentally, not the 
French law of Napoleon’s codification 
but the pre-codification law of the 
Coutume de Paris. Today we have in 
Quebec our own Civil Code, dating 
from the year 1866, for which the 
Code Napoleon has served in part as 
a model.” Lee “The Civil and the 
Common Law,” 14 Mich. L. Rev. p 90. 
“The legal system has been gradu- 
ally developed and improved along 
its original lines and in the year 1866 
a civil code of Lower Canada was 
promulgated which is an excellent 
specimen of juristic work. It follows 
the general theory and logic of the 
French code and contains, therefore, 
many elementary principles of Roman 
and civil law; but it is, of course, 
different in some local details, and it 
includes an elementary treatise on 
commercial law.” Howe Studies 
Civ. Ly Qdved) 1905) p'135. 

[a] Quebec code.—13 Columbia L. 
Rev. p 215. 

88. Panama R. Co. v. Bosse, 239 
Hed. 303, 152 CCA 291 [aff 249 U.S. 
41, 39 SCt 211, 63 L. ed. 466]; 17 Case 
and Comment p 220. Compare Pan- 
ama R. Co. v. Rock, 266 U. S. 209, 45 
SCT, 58: The Executive Order of 
1904 and the act of congress of Aug. 
24, 1912 had the effect of continuing 
in force the modified Chilean code of 
1866, adopted by various Colombian 
states, including Panama in 1860, and 
in 1873 by the federal government of 
Colombia. See Hist. Intr. to Transl. 
of Code, issued by Isthmian Canal 
Commission (Washington, 1905) p 6. 
This Chile-Colombian code remains in 
force in the Panama Canal Zone, al- 
though the adjacent Republic of Pan- 
ama has meanwhile (1917) adopted 
a different civil code, mainly abbrevi- 
ated from that of Spain. 

g9. Gil Address at Kent Hall, Co- 
lumbia University Law School, Febr. 
1921, p 8 et sea. 

90. Cabral Texo Historia _ del 
Codigo Civil (Buenos Ayres, 1920) p 
19 et seq. An WPnglish translation 
by Frank L. Joannini, edited by a 
committee of which Phanor J. Eder, 
Esq., of the New York bar was 
chairman was published under the 
auspices of the comparative law bu- 
reau of the American Bar Association 
bila) DIRE Tes 

91. See Kirchwey “Civil Law,” 5 
New Int. Encye. p 375. 

92. See Hamilton “The Spanish 
Civil Code,’’ 31 Harvard I. Rev. pp 
1089-1103; Lobingier “A Spanish Ob- 
ject Lesson in Code Making,” 16 Yale 
DJ. p 411. 


extensively in other Latin American codes, and, 
twenty years after its enactment, was adopted by 
the Republic of Paraguay.®+ 

Spanish group. The civil code of Spain, a care- 
ful piece of legislation, whose authors profited by 
the experience of nearly a century of modern 
codification,9? came into foree upon its promulga- 


“The modern movement for codifi- 
cation resulted in the code of May 30, 
1829, which went into effect on 
January 1, 1830. This code was 
practically the work of one jurist, 
Pedro Sainz de Andino, the secretary 
of the Commission appointed for its 
drafting. The necessary reform of 
procedure in commercial causes was 
secured by the law of procedure of 
July 2, 1880. This and the law of 
December 10, 1831, creating the offi- 
cial exchange of Madrid and regulat- 
ing contracts for public and commer- 
cial securities were also the work of 
Sainz de Andino, the ‘author .of 
Spanish commeregial law,’ as he is 
referred to in history. The Spanish . 
civil code was promulgated in the 
Peninsula by the royal decree of July 
24, 1889, and was extended to the 
colonies on July 31, 1889. It has 
not proven entirely satisfactory. 
This is due perhaps to the peculiar 
conditions created by the concurrent 
existence of the foral or local law 
enjoyed by several provinces and the 
adoption of some French institutions 
foreign to Spain. It is interesting 
to note that two eminent foreigners, 
A. Leve, who translated the code 
(infra. p. 48) and Judge Lobingier 
(‘A Spanish object-lesson in code- 
making’) in volume 16 of the Yale 
Law Journal, pages 411-416, compli- 
ment it highly, whereas severe criti- 
cism is levelled against it by the 
two leading contemporary authorities 
in Spain, Sanchez Roman and 
Clemente de Diego, in their treatises. 
... The code of 1889 does not satisfy 
the aspirations for codification, both 
because of the many gaps which it 
left and because it left untouched not 
a few prior laws such as the statutes 
of civil registry, hypothecary law, 
waters, mines, hunting and fisheries, 
etc. The question of the relation of 
the non-Castilian legislation (derecho 
foral) and the customary law to the 
civil code forms at times a perplex- 
ing problem. In 1881, the Minister 
of Grace and Justice, Alonso Mar- 
tinez, presented to the Cortes first a 
statute embodying the principles of a 
code (‘Ley de bases’) and after- 
wards the partial text of one. His 
labor was rendered fruitless, how- 
ever, through political changes. 
Several years later, in 1885, another 
Minister of Grace and _ Justice, 
Francisco Silvela, presented to the 
Cortes a draft of new ‘bases’ upon 
which to form a civil code, which 
was enacted into law May 11, 1888. 
There are two standard commen- 
taries (commentarios) on the civil 
code, possibly of equal value. Man- 
resa, a justice of the Supreme Court 
and a member of the Code Commis- 
sion, has published a 12 volume edi- 
tion with the collaboration of various 
lawyers. Scaevola’s ‘Civil Code’ is 
an even more extensive commentary. 
It embraces 24 volumes and 2 sup- 


plements, the latter dealing with 
certain special topics. The period 
of publication covered the’ years 


1902--1909, and there is now in prep- 
aration a new edition, of which nine 
volumes have appeared. A part of 
Book IV of the code has never been 
covered by the original work.’ 
Palmer Guide to Law and Literature 


\ 
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tion in 1889 not only in the peninsula, but also 
in Cuba, where it remains almost unchanged, in Porto 
Rico,®? and the Philippines®* where the amendments 
are, as yet, not such as to impair its general in- 
tegrity. The Spanish code has also been closely fol- 
lowed in Honduras and the Republic of Panama. 

German group. The German civil code®® found 
a contemporary imitator in that of Japan and has 
been largely utilized by the framers of the Swiss 
eivil code and code of obligations. 

Brazil. The most recent example and, according 
to the author of its introduction, ‘‘the great- 
est monument of juridical codification in Amer- 
iea,’’®6 is that of Brazil, where, after four unsuc- 
cessful attempts, ‘‘in January, 1899, one of the 
most distinguished jurists of that country, Clovia 
Bevilaqua, was commissioned to draft the project 
which should serve as the basis of the work of 
codification.’’®? The project was submitted within 
two years, but, owing to ‘‘intense debate and fre- 
quent deadlock between the two houses’’ of parlia- 
ment, it was not enacted until 1916, taking effect 
at the beginning of the following year.®* It might 
be classified as belonging more nearly to the Ger- 
man group than any other. 

[§ 9] b. Use and Significance. Of the three forms 
it wili be seen 
that the codes have become by far the most impor- 
tant. Not only do they contain the great body 
of the law in each of the jurisdictions affected, but 
the other sources—doctrine and jurisprudence—are 
now mainly devoted to the exposition and exegesis 
of the codes.®® In this respect there is a note- 
worthy difference between an Anglo-American ju- 


of Spain (Washington 1915) 63, 38, 
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dicial opinion and one emanating from a civil 


law tribunal. The former often creates new law, 
either independently or with the aid of prior de- 
cisions. The latter, adjudicating a question of civil 
right, rarely does more than interpret some pro- 
vision of the code. The decision is of utility, 
therefore, only in connection with the code itself. 
It is apparent, then, that any adequate citation 
of authority in a treatise like this must include 
these codes—the primary source of the modern civil 
law. It is entirely different from the citation, in 
Anglo-American law, of statutes; for they are not 
only fragmentary in scope but local in application, 
and are thereby unfitted for frequent citation in a 
general treatise. The codes, on the other hand, are 
comprehensive, for their common features prevail, 
as we have seen, in all civil law countries. A code 
provision of one generally states the law in the 
others. The codes are, in fact, much more analogous 
to the Anglo-American case law than to its legis- 
lation. For the codes have been worked out with 
painstaking detail by expert jurists, carefully se- 
lected for the ‘task as in the case of the great 
common-law opinions. The chief difference is that 
the former were framed in advance, to meet all 
sorts of situations which might arise, while the 
latter were prepared ex post facto and based on 
actual occurrences. Hach, however, constitutes the 
real authority in its respective system and to 
attempt a statement of the civil law without cit- 
ing its codes would be a defect no less serious 
than to endeavor to treat the common law and 
ignore its judicial precedents. The codes are, in- 
deed, the bone and sinew—the woof and warp— 


Gonzales v. San Juan Light, etc., Co., 


va rt Re 


41, 42, 40, 49. 

fa] “phe Civil Code of 1889, which 
is, of course, a code of private law, 
is an interesting and important work. 
It is understood that Mr. Alonzo Mar- 
tinez, one of the most distinguished 
of Spanish jurists, was one of its 
compilers. Its general plan is not 
unlike that of the Code Napoleon and 
other Huropean codes of a similar 
character, aS well as the civil codes 
of Lower Canada, Louisiana, and 
Mexico.... The style of the work 
is very concise and accurate. Mr. 
Leve, a French judge, writing in 1890, 
declares it to be a more scientific 
book than the Code Napoleon. Of 
course its compilers had the ad- 
vantage of about a hundred years of 
discussion and commentary in Con- 
tinental Europe on these subjects, to 
say nothing of similar work that had 
been done in the three Americas.’ 
Howe Studies Civ. L. (2d ed, 1905) 
pp 1438, 145. Martinez is elsewhere 
described “as a member of the Span- 
ish Royal Academy of Moral and Po- 
litical Sciences ...a man of let- 
ters, a jurist, and a statesman, who 
has left his mark on the Spanish 
Constitution of 1876, and on that por- 
tion of the Svanish Civil Code which 
deals with the law of Marriage.” 
Kenny ‘“‘A Spanish eae of Bentham’s 


Spanish Influence,” 11 L. Quart. Rey. 
p 48. 
93. “The Spanish Civil Code was 


in force in this island from January, 


1890, until the year 1902, when it 
was substituted by the Revised 
Civil Code. It may be urged, 


perhaps, that the final provision of 
the Revised Civil Code does not 
contain the same repealing clause 
as the Spanish Civil Code, for the 
former provision is drafted in more 
general terms, i. e., that the Civil 
Code and all other laws or bodies 
of laws which directly or indirectly 
are in conflict with the provisions of 
said Revised Civil Code are repealed 


as laws directly binding and as sup- 
plementary law, but this provision is 
not applicable to the laws which in 
this revised code are declared to be 
continued in force. The intention to 
repeal the provisions of the Code of 
Commerce which directly or _ indi- 
rectly are in conflict with the provi- 
sions of the Revised Civil Code, is 
not clearly expressed in the said 
final provision, and implied repeals 
of laws are not favored by the courts, 
It was the intention of the Legis- 
lature to revise the Civil Code then 
in force and not the special Code of 
Commerce.. See Ex p. Axtmayer, 19 
Porto Rico 878, and Saldamando v. 
Valdecilla, 20 Porto Rico 89.” Por- 
tela v. Registrar of San Juan, 22 P. R. 
81, 85, 86. 

[a] “After the American occupa- 
tion (1) of Porto Rico the code was 
slightly revised in 1902,—for in- 
stance, omitting the provisions as 
to family council,—and is still in 


force.” Hamilton ‘‘The Spanish Civil 
Code,” 31 Harvard L. Rev. p 1103 
note. (2) “The Revised Civil Code 


went into effect on July 1, 1902, ac- 
cording to the certificate issued by 
the then Secretary of Porto Rico.” 
Morales v. Registrar, 16 P. R. 109, 
114. See also Ortega v. Lara, 202 U. 
S339, 26 SCt 707,50; L. ed. 1055; 
Buso v. Buso, 18 P. R. 864, 868. It 
was amended and certain Spanish 
features restored in 1905. (3) “It is 
well to remember that in Louisiana 
the Code of Napoleon is in force, re- 
vised, of course, and amended in some 
particulars, and that sections 664a, 
664b, 664c and 664d which were intro- 
duced into our Civil Code when it was 
revised in 1902, are similar to sec- 
tions S71, 872s Siow. 84 bot ithe 
Louisiana Civil Code, which were in- 
corporated into it by the commission 
appointed under the Act of 1822 for 
its revision. The said sections refer 
to successions.” Santini v. Diaz San 
Miguel, 27 P. R. 746, 748. (4) But in 


17 P. R. 115, 125, the court, per Mac- 
Leary, J., although construing an 
article of this civil code derived 
from Spain, declined to follow a de- 
cision of the Spanish supreme tri- 
bunal and the opinion of the famous 
commentator Manresa, and declared: 
“Notwithstanding the doctrine estab- 
lished by the Supreme Court of Spain 
and the opinion of the commentator, 
Manresa, we will decide this legal 
question in accordance with the prin- 
ciples well established in American 
jurisprudence; because in our opinion 
as judges we find the latter more in 
harmony with equity and _ justice 
and with the spirit of the law 
itself.” 

94. There has never been a formal 
revision of the Spanish civil code in 
the Philippines. A code commission 
was created in 1908 (Acts Ist Ph. 


Leg. No. 160) and another in 1909 
(Act No. 1941) “to prepare new 
Codes.” The second commission 


functioned for about eight years at 
an annual expense of approximately 
one hundred thousand pesos, but the 
only tangible result was the so-called 
administrative (political) code. The 
civil code has, however, been amend- 
ed, expressly to a certain extent, but 
much more by implication. See Wil- 
dora eke to Sp. Civ. Code (Manila, 

95. See Lobingier ‘Evolution of 
the.German Civil Code,” 1S. L. Quart. 
p 330; Schuster “German Ale Cede: ”, 
pS Be Comp. Legislation O. S. 

96. De Lacerda Piistorhesl: tty 
Critical Synthesis, Intr. to official ed. 


97. Wheless Foreword to Eng. 
Transl. (St. Louis, 1920) XV. 

98. Wheless Foreword to Eng. 
Transl, (St. Louis, 1020) XVI. 

99. “Neither Surisprudence’ nor 


‘doctrine’ is of binding force upon the 


courts; they can only be looked to 
for aid in interpreting the written 
laws.” Eder Intr. to Transl. of Arg. 


Civ. ‘Code - Ghai! Mp) xix. 


ie ee Se eee ee ee ee ee eee ee 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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of the modern civil corpus juris, and reference to 
them is indispensable to any exposition of the latter. 

[§ 10] c. Interpretation. The citation of codes 
is also necessary in expounding the modern civil 
law, because the phraseology and history of one 
code often throw light on the meaning of another. 
Questions of Louisiana law, for example, have often 
been decided according to the interpretation given 
the parent code of France.2 No treatment of the 
former would be complete if it ignored the latter; 
and the same is true of the other ‘‘principal’’ codes 
above discussed. 

[§ 11] F. Scope of This Treatise. It is proposed 
here to present a bird’s-eye view of the general 
principles of this ancient and widespread system; 
to discuss them in the order and with the terminol- 
ogy of the civil law itself; and incidentally to 
compare some of its main topics with the corre- 
sponding one of the common law. In discussing 
each branch the inquiry will be: (1) What was 
the Roman law on the subject. (2) How has the 
modern civil law modified it. In this way, only 
those features of the ancient law will be mentioned 
which are found in the law to-day. And, as we 
have already seen, these principles must be sought 
and cited from the codes, ancient and modern, 
which embody them. Thus we shall hope to make 
it possible for the reader to ascertain from this 
treatise the general principles prevailing in any civil 
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law jurisdiction and, incidentally, to clear up some 
of what Mr. Justice Holmes has aptly called 
*“Misunderstandings of the Civil Law.’’? We shall 
not, however, extend this treatise beyond, the ‘‘com- 
mon civil law’’* as understood by the authorities 
of that system. We shall include neither exclusively 
commercial, nor penal, features; and while it may be 
necessary to treat certain phases of procedure, in 
order to explain and expound the substantive law, 
this article will be mainly confined to matters prop- 
erly belonging within the limits of the justly cele- 
brated civil codes already mentioned.® 

[§ 12] G. Order of Treatment. Naturally we 
shall follow the order of the codes themselves where 
they agree. But that is not always the case, even 
with important features. Practically all of them 
follow the Gaian classification of the substantive 
civil law into Persons, Obligations, Property, and 
Suecession. But the order of sequence as to the 
second and third subjects is far from uniform. On 
this point the scheme adopted by the framer of 
one of the great civil eodes—that of Argentina—is 
illuminating. Because Obligations usually arise in 
the legal life of the individual before property 
rights we shall discuss the former first, leaving as 
the last grand division the subject of Succession 
by which not only the property, but also the rights 
and obligations, and even the legal personality, of 
an individual are transmitted to another.” 


II. PERSONS 


[§ 13] A. Natural—l. Citizenship.* Under this | head the civil law treats of citizenship, domicile, 


1. [a] Appeal to foreign codes 
for exegesis.—‘‘Hven if we examine 
the historical precedents of article 
1670 of the Civil Code, no other .con- 
clusion can be reached. Its historical 
precedent is article 106 of the Portu- 
guese Code of Commerce, which be- 
came operative in that country Janu- 
ary 1, 1889. The Spanish Civil Code 
did not become operative in Spain 
until May of that year, having been 
published the preceding January, be- 
fore which date the provisions cited 
of the Portuguese Code were avail- 


able, it having been published in 
June, 1888. According to this article 
106, ‘civil partnerships may be con- 


stituted under any of the forms 
established in the precediig article, 
they being, nevertheless, subject to 
the provisions of the present code, 
except with respect to matters of 
bankruptcy and questions of juris- 
diction.’ As the terms of this article 
are more explicit, it appears more 
clearly still that a civil partnership 
in the mercantile form is not con- 
verted into a mercantile partnership, 
and is not identified with a partner- 
ship mercantile by its nature, merely 
because it is subject to the provisions 
of the Code of Commerce. It appears 
further that while mercantile part- 
nerships are subject to the provisions 
of the Code of Commerce concerning 
bankruptcy and the jurisdiction of 
the commercial court which exists in 
Portugal, civil partnerships in the 
mercantile form are not so subject. 
The Spanish Civil Code is broader. 
While in the Portuguese Code of 
Commerce the proviso contained in 
article 106 is a pure exception, the 
rule being the applicability to civil 
partnerships in the mercantile form 
of the provisions. of the Code of 
Commerce, in the Civil Code of Spain 
the proviso is not a mere exception, 
but is the rule, the exception being 
the applicability of the provisions of 
the Code of Commerce in subordina- 
tion to those of the Civil Code, which 
preponderate.” Compania Agricola 
De Ultramar v. Reyes, 4 Ph. 2, 21 
(per Arellano, C: J.). In Rakes v. 
Atlantic, etc., Co., 7 Ph. 359, 372, 373, 
the majority, speaking through Mr. 


Justice Tracey, founds its doctrine of 
“proportionate liability” in negligence 
cases, on provisions of the Austrian, 
Portuguese, and Swiss codes, as 
pointing to the proper interpretation 
of the Spanish code. 

[b] Custom as aid to exegesis.— 
“Such being the motive of the law- 
giver, it is our duty so to interpret 
these statutes as to give them their 
entire effect, so far as we can do so 
without violating their language; and 
in this duty of interpretation we may 
with great propriety resort to the 
usage and practice under these stat- 
utes. Si de interpretatione legis 
queratur, in primis inspiciendum est, 
quo jure civitas retro in ejusmodi 
casibus usa fuisset; optima enim est 
legum interpres consuetudo. lL. 37, 
ff de Legibus. Domat, lib. 1, sect. 2, 
§ 19. This rule of the Roman law, 
founded on manitest good sense, has 
commended itself to, and become a 
port of, the jurisprudence of every 
country. The rules of interpreting 
statutes are necessarily in many re- 
spects analogous to those adopted in 
the construction of contracts, and our 
Code expressly declares that the obli- 
gation of contracts extends not only 
to what is expressly stipulated, but 
also to every thing that by law, 
equity, or custom, is considered as 
incidental to the particular contract. 
or necessary to carry it into effect.” 
Kernion v. Hills, 1 La. Ann. 419, 420 
(per Slidell, J.). 

' 2. Viterbo v. Friedlander, 120 U.S. 
WO TAS Se th 9.62501 0 Oli. ed. HTL6 
(“The concurrent opinions of the 
French jurists upon the meaning of 
the French Code are of the great- 
est weight in the interpretation of 
similar provisions in the Code of 
Louisiana”’). Compare Groves v. 
Sentell, 158 U. S. 465, 14 SCt 898, 38 
L. ed. 785; Johnson v. Bloodworth, 12 
La, Ann. 699, 701 (“So clear was it 
under the French Code, that the loss 
of the vendor’s privilege, for want of 
registry or other cause, did not in- 
volve a forfeiture of the vendor’s 
right to resort to the dissolving con- 
dition, that there seems to have been 
no dissent upon this point for more 
than forty years among the French 


tribunals and commentators. See 
Persil (Art. 2103), Duvergier (vente 
I, 551), Duranton (XVI. 362), Trop- 
long (Hyp. I. 222), Toullier (VI. 577), 
and the numerous arrets of various 
tribunals cited by Macarde (loc. cit.). 
When jurists of a race so much ad- 
dicted to theoretical speculation, and 
so little addicted to reverence for 
each other’s opinions, draw a conclu- 
sion from the Code in which they 
unanimously concur, we may, per- 
haps, set it down for an obvious 
truth’’). 

3. 6 Am. L. Rev. p 38. 

4 Portela v. Registrar, 22 P. R. 81. 

5. [a] Givil code uot exclusive.— 
“The court is in error in holding that 
a right may not be created in a code 
of civil procedure or that the Civil 
Code is the only source of civil 
rights. That might be an ideal sys- 
tem, but it is the will of the Legis- 
lature that must prevail; wherever 
and however expressed, at least until 
some limitation in the form of its 
laws is placed by a constitution, the 
kind of limitation contained in our 
present Organic Act. A substantive 
right is given frequently by as un- 
likely a source as an appropriation 
bill, although that result is now made 
impossible by the present Organic 
Act. In 1904, when the Code of Civil 
Procedure went into force, there was 
no similar limitation in the Organic 
Act. In that code itself various 
rights of action are given for the first 
time.” Roman v. Vazquez, 29 P. R. 
736, 738. 

6. “The logical order followed by 
Dr. Velez Sarsfield in the division of 
the subjects, although not entirely 
original, should be carefully analyzed. 
Dr. Sarsfield follows the person from 
the time of birth, through life, within 
the family and as a family maker; 
studies the element of capacity and 
takes up the relations between per- 
sons and property ending by analyz- 
ing the legal effects of the person’s 
death.” Gil Address at Kent Hall, 
Columbia University Law School, 
Febr. 1921 p 12: 

7. See infra § 295 et seq. 

8. Anglo-American law see Aliens 
2C. J. p 1039; Citizens 11 C. J. p 772. 
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and similar subjects which the common law con- 
In the Roman law eivitas 
(citizenship) was one of the tria capita and, with 
libertas and familia, formed the basis of the law 
A eitizen (civis) in early Rome was 
one who could claim the benefits of jus civile and 
therefore enjoyed full legal capacity, both political 
Roman citizenship might be acquired 


siders under public law.°® 


of persons.?° 


and civil. 
by birth,!? by manumission of a 


special grant from the government.'* 
be lost by capitis deminutio, as by enslavement or 
capture, or by renunciation and transfer of al- 
civil law codes the 
Roman conception of the nature of citizenship is 
not so marked, but the methods of acquiring it are 


legiance.1® In the modern 


9. “The arrangement of the Insti- 
tutes [of Gaius] is expressed in the 
famous text: Omne ius quo utimur 
vel ad personas pertinet vel ad res 
vel ad actiones. What is the origin 
of this classification? It is stated in 
the above words in the Institutes of 
Gaius, from which it is copied into 
the Institutes of Justinian, and it 
occurs again in the Digest where it is 
expressly referred to the Institutes 
of Gaius. ... According to one, and 
certainly the most obvious view, it 
is the object of the arrangement to 
divide the law into three branches, 
the Law of Persons, the Law of Res, 
and the Law of Actions. This way 
of looking at the matter is strongly 
supported by the occurrence of such 
expressions as Jus quod ad personas 
pertinet, and gives a net result, 
acceptable to modern readers. But 
acceptance of this explanation still 
leaves open the question: what is 
intended to come under each head? 
There is not much difficulty about 
the law of actions: in the main it is 
the law of procedure—the law de- 
scriptive of the steps to be taken 
in enforcing rights. But the relation 
of the Ius quod ad res pertinet and 
the Ius quod ad personas pertinet 
is a more difficult matter. There are 
all sorts of opinions as to what is 
really intended to be discussed in the 
law of persons. It may be remarked 
finally that Justinian follows up our 
text with the remark that all the law 
is made for persons, and we must 
therefore know what these are. 
Gaius has somewhat similar words. 
This kind of language suggests that 
they are setting out to discuss not 
the law of persons, but persons.” 
Buckland Elementary Principles Rom. 
Priv. L. (Cambridge, 1912) pp 4, 7, 8. 

[a] Argentina.—‘“‘Civil law is es- 
sentially a branch of private law, as 
distinguished from public law; yet 
public law is often concerned with it 
as in the case of private rights and 
guaranties enumerated in the consti- 
tution, and of civil rights secured by 
treaties under international law.” 
Eder Intr. to Joannini’s Transl. of 
Civ. Code XXVI. 

10. Gaius Inst. I (KXVII-XXXvV); 
Justinian Inst. lib I tit V (III). The 
second element, (libertas) has mean- 
while lost its importance owing to 
the disappearance of slavery. 


Ti y Mackenzie Rom.) Li ec TL: 
Sohm) Rom.) ((3dired) -§ 33.- The 
term ‘“‘civis’” was opposed to pere- 


grinus (foreigner) which meant one 
who was outside the pale of jus 
civile and could claim no rights ex- 
cept under jus gentium. 

12. Gaius Inst. LXXVI-LXXXVII. 
“The child born in lawful marriage 
followed the condition of the father, 
and became a citizen, if the father 
was so at the time of conception. If 
the child was not the issue of juste 
nuptie, it followed the condition of 
the mother at the time of its birth.” 
Mackenzie Rom, L. (Kirkpatrick ed, 
£911) p 79. ‘ 

13. Justinian Inst. lib I tit V 3. 

14. Mackenzie Rom. L. p 79. 
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power.?° 


slave,'® and by 
It might 


ton-4 


15. Sohm Rom. L: (8d ed) § 35, 

16. Mackenzie Rom. L. p 79. 

17.,, Belg. i.-May 15,1922, iarts; 1, 
6; Hay. Const. art 6 (Africans and 
Indians). Civil codes: Cuba art 17; 
Dom. art 8; Fr. art 8; It. arts 4-8; 
Ea ae 39; Port. art 18; Que. arts 


[a] Spain—(1) Civ. Code arts 
17-19. (2) Foreigners must renounce 
their former nationality, swear al- 


legiance to the constitution, and reg- 
ister. Civ. Code art. 25. 

18. Bele. L. May 15, 1922, arts 4, 
18. Civil codes: Bol. art 8; Cuba art 
223) Dom-vart 223. Pricart 12) Guat: 
art 756s Lik arts. 9, ilaeresPene vari Ailes 
Ph. art 22; Port. art 1816; Que. art 
23; Sp. art 22. 

19. Belg. L. May 15, 1922, art 18 
CL). Civil codes: Belg. art 17 et 
seq; Bol. art 9 et seq; Cuba art 20 
et seq; Dom. art 17 et seq; Fr. art 17 
et seq; It. art 11; Ph. art 20 et seq; 
Port. rt 22; Sp. art 20 et seq; Hay. 
arins; 


20. Civil codes: Bol. art 9 (2); 
Cuba ,art .20;5 Dom:* art <4 ten(38..94)8 
Fire artod] Ghia. Baar aussi n@4e 


Ltajart. Lh (3) APhb. tart) 202) Port rart 
22 (2); Sp. art 20; Hay. Const. art 
14 (3). 

21. Civil codes: Bol. arts 10, 11; 
Cuba arts 21-24; Dom. arts 18, 19; 
Guat. art 56; Hay. art 233 Tt. art 13% 
Ph. arts, 21-24; Port. arts 22; 23; 
Sp. arts 21-24. 

[a] France.—(1) Civ. Code arts 18, 
19. -(2) Except in case of entering 
foreign military service without per- 
mission, Civ. Code art 21. 

22. Belg. L. May 15, 1922, art 19. 
Civil codes: Belg. art 19; .Bol. art 
11; Cuba art 22; Dom. art 19; Guat. 
art 56; It. .ant 143) Phart.:22') Port. 
artr22. (4); Sp. art.22. 

[a] France.—If the dissolution is 
by death the decree of restoration 
may include the children. Civ. Code 
art 19. 

23. Anglo-American law see Domi- 
cile 19°C, J. p 390. 

24. Civil codes: Arg. art 89; Belg. 


art (102; ‘Bol. art 47; Braz: art 31; 
Chart 59); Col, art, 765 C)Rs vart29% 
Cuba art 40; Dom. art 102; Ec. art 
66; Hay. art 915 \ Fond? vart:60r St. 
art) 16i; Liat) ant 738) Mex, .vairtiens 
Neth. art 74; Nic. art 25; Pan. art 
76; Pan. Canal Z. art 76; Per. art 
45; Ph. art 40; Port. art 40; Que. art 
79; Salv. art 57;) Sp.cart’ 40  (pro- 


viding that the domicile of diplomats 
enjoying extraterritoriality is their 
last one in Spanish territory); Sw. 
art 22; Ur. art 24; Ven. art 23; Yanez 
de Barnuevo v. Fuster, 29 Ph. 606. 


[a] Franece.—(1) Civ. Code art 
102. (2) Suecession is determined 
by domicile. Civ. Code art 110. 

[b] Germany.—(1) Civ. Code art 


7 (providing also that it may exist 
Simultaneously in several places). 
(2) A person of limited disposing 
capacity may neither establish nor 
abandon a domicile without his statu- 
tory agent’s consent. Civ. Code art 8. 

25. Civil codes: Arg. art 90 (9); 
Belg. art 108; Bol. art 53; Braz. art 
36; Ch. art 71; Col. art 87; Dom. art 


[§§ 13-14 


much the same—by birth and naturalization.17 A 
married woman acquires the nationality of her hus- 
band.® Citizenship is lost by renunciation,’® which 
is impliedly effected by entering, without permis- 
sion, the service, military or civil, of a foreign 
But it may generally be recovered.** 
Women who marry foreigners may recover their 
former nationality if the marriage is dissolved.” 

[§ 14] 2. Domicile?* in the civil law 1s one’s 
habitual place of abode.** 
normally that of her husband,2> a child’s that of 
its father, mother, or tutor, as the case may be.?° 
An interdict (one declared incapable of managing 
his own affairs) acquires the domicile of his cura- 
The domicile of one in the public service 1s 


A wife’s domicile is 


108; Ee. art 68; Fr. art 108 (except 
in case of separation); Ger. art 10 
(excepting the case where the hus- 
band acquires a domicile in a for- 
eign country to which the wife does 
not and is not bound to follow, the 
two then having separate domiciles) ; 
Guat. art 66; Hay. art 95; Hond. art 
19: Tit art) iSiehay art 393, Mex) axe 
30; Neth. art 78; Nic. art 44; Pan. 
art ”83'") Pan!) Canal “Z) art esizeber 
art 50; Port. art 49; Que. art 83; 
Salv. art 69; Ur. art 33; Ven. art 27; 
eg la Vina v. Villareal, 41 Ph. 13, 


ale 

{a] Louisiana.—Where the hus- 
band is guilty of misconduct causing 
the wife to live apart, she may 
acquire a separate domicile. Cham- 
pon v. Champon, 40 La. Ann, 28, 3S 
BOG 

[b] Spain.—(1) “‘The domicile of 
married women not legally separated 
from their husbands shall be that of 
the latter. This principle. maintained 
by the Supreme Tribunal in numerous 
decisions, was modified in a particu- 
lar case by the decision of June 17, 
1887, and in conformity with this last 
decision, three others were after- 
wards rendered on October 13, 23 and 
28, 1899, in all of which it is declared 
that when married women as well 
as children subject to parental au- 
thority live, with the acquiescence of 
their husbands or fathers, in a place 
distinct from where the latter live, 
they have their own independent 
domicile, which should be considered 
in determining jurisdiction in cases 
of provisional support, guardianship 
of persons, etc.” Manresa Comm. 
Civ. Code p 2238. (2) “Although arti- 
cle 64 of the Law of Civil Procedure 
provides that the domicile of a mar- 
ried woman, not legally separated 
from her husband, is that of the lat- 
ter, yet, when the tacit consent of the 
husband and other circumstances 
justify it, for the purposes of deter- 
mining jurisdiction, the habitual 
residence of the woman should be 
considered as her domicile where her 
right may be exercised in accordance 
with article 63.’ Scaevola Comm. 
Civ. Code p 354. 

26. Civil codes: Arg. art 90 (6); 
Belg. art 108; Bol. art 53; Braz. art 
S6eChoartyui2; Colurart 885) GC. Rare 
34; Dom. art 108; Ec. art 69; Fr. art 
108; Ger. art 11 (providing that the 
legitimate child takes the domicile 
of its father, the illegitimate that of 
its mother, and the adopted one that 
of its adopter, without regard to an 
adoption or legitimation to take ef- 
fect after attaining majority); Guat. 
art osu Hayewart (9b site wart 8 5 bees 
arty oo: wMlexin artims0i, Pansrartuicar 
Pan. Canal Z. art 88; Per. art 50; 
Port. art 50; Que. art 838; Salv. art 
70; Ur. art 34; Ven. art 27. 

27. Civil codes: Arg. art 90 (6); 
Belg. art 108; Bol. art 53; Braz. art 
36; Dom. art 108; Guat. art 65; Hay. 
art 95; Hond. art 64; It. art 18; Mex. 
art 30; Pan. art 84; Per. art 50. 

[a] France.—(1) Civ. Code art 108. 
(2) A servant’s domicile is that of 
its employer. Civ. code art 109. 


Yor later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


a 


§§ 14-17] 


usually at the place where he is stationed,?® unless 
the position is temporary, in which case he retains 
Domicile is lost by the transfer 
of one’s abode, with the intention of abandoning it, 
Such intention may be proved 
by express official declaration or by circumstanees.*! 

[§ 15] 3. Absence—a. Judicial Declaration. Codes 
of civil law countries often provide for a judicial 
declaration of absence of one who has disappeared 
from his domicile and not been heard from for a 
A proceeding to obtain such dec- 
laration may be instituted by parties interested.** 

[§ 16] b. Representation—(1) Appointment. 
the absentee has left no one in charge of his 


his last domicile.?° 


to another place.*° 


certain time.?? 
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the absentee.*® 


ceeding 


lication.®* 


If 


property the court may appoint a representative for 


28. Civil codes: Arg. art 90 (1, 2); 
Belg. art 107; Bol. art 52; Braz. art 
37; Dom. art 107; Ee. art 64; Mex. 
art 28; Fr. art 107; Ger. art 9; Hay. 
OLE IA) NIC warts aL. 30s Ort alt 
51; Salv. art 64. 

29. Civil codes: Belg. art 106; Bol. 
Que Olu he ari Bol DOM, va Liu Gs 
Fr. art. 106; Ger. art 9; Hay. art 93; 
La. art 44, 

30. Civil codes: * Are. art —97; 
Belg. "art 103; Bol. art 48;°C. “Ry art 
SA DOM Mart clo. eh ts aroel 0sse Ger 
art, “sit. at ie Lan art’ 415 Neth: 
art 75; Per. art 47; Port. art 54. 

81. Civil codes: Belg. arts 104, 
105; Bol. arts 49, 50; Dom. arts 104, 
105 Er, Sarts 7) 104,°105>° Hay. art~92- 
ue avtrol (lua art 425. Neth. ant 


32. Civil codes: Arg. lib I tit VIII 
(six years); Belg. art 115 et seq 
(four years); Bol. art 58 et seq; Braz. 
art 463 et seq; Ch. art 81 et seq; 
Col, art 96 et seq (two years); C. R. 
lib I tit III (four years); Cuba, art 
184 et seq (two years); Dom. art 115 
et seq; Ec. art 77 et seq (four years); 
Fr. art 115 et seq (four years); Guat. 
art 84 et seq; Hay. art 102 et seq 
(one year); Hond. art 360; It. arts 
22 et seq, 26 (three years); Jap. bk 
IelI § 4 arts 25-32; La. Rev. art 47 
et seq; Mex. art 618 et seq; Nic. art 


48 et seq; Pan. art 47 et seq; Pan. 
Canal Z. art 96 et seq; Per. art 56 
et Seda Ph. art. 84 ,et “seq; PB... R: 


S104 "et cseq; Port.) lib: L-tit, VL; 
Que. art 87 et seq; Rom. art 101 et 
seq (four years); Salv. art 79 et seq 
(four years); Sp. art 184 et seq; 
Sveeare oo et. Seds (Ua. iby T tit. DY 
(six years); Ven. art 32 et seq (three 
years); Ger. Code Civ. Proc. art 960 
et seq; Ablang v. Fernandez, 25 Ph. 


3. 

‘It mey not be doubled that the 
power to deal with the estate of an 
absentee was recognized and exerted 
not only by the common law of Ger- 
many, but also by the codes of the 
various States of the continent of 
Europe.” White, J., in Cunnius v. 
Reading School Dist., 198 U. S. 458, 
471, 25 SCt 721, 49 L. ed. 1125, 3 Ann 
Cas 1121 [cit De Saint Joseph Con- 
cordance entre les Codes Civils 
Etrangers et le Code Napoleon, I, 11]. 
“That in the ancient law of France, 
under varying conditions, the same 
governmental right was recognized 
is also undoubted.” White, J., in 
Cunnius v, Reading School Dist., 198 
Ue7S:7458 470, 25 “SCt 721,.49 L.ed. 
1125, 3 AnnCas 1121 [cit Journal du 
Palais Rep. Verbo ‘‘Absence”’ p 20 
Nos. 9-25]. 

[a] “Three characters of interest 
invoke a necessity for legislation 
concerning this difficult and impor- 
tant subject. First. The interest of 
the person himself who has disap- 
peared. If it is true that generally 
speaking every person is held at his 
own peril to watch over his own 
property; nevertheless the law owes 
a duty to protect those who from 
incapacity are unable to direct their 
affairs. It is upon this principle of 
public order that the appointment of 
tutors to minors.or curators to the 
insane rests. It is indeed natural to 


presume that a person who has disap- 
peared, if he continues to exist, is 
prevented from returning by some 
obstacle stronger than his own will, 
and which, therefore, places him in 
the category of an incapable per- 
son, whose interest it is the duty of 
the law to protect. And it is for this 
reason that the provisions as to ab- 
sence in the code are placed in the 
chapter treating of the status of per- 
sons because the absentee, in the 
legal sense, iS a person occupying a 
peculiar legal status. Second. The 
duty of the lawmaker to consider the 
rights of third parties against the ab- 
sentee, especially those who have 
rights which would depend upon the 
death of the absentee. Third. F¥i- 
nally, the general interest of society 
which may require that property does 
not remain abandoned without some 
one representing it and without an 
owner.” Demolombe [quot Cunnius 
v. Reading School Dist., 198 U. S. 458, 
470, 471, 25 SCt 721, 49 L. ed. 1125, 3 
AnnCas_ 1121]. 

Sau, Civili codess, Arey Jart) 91135 
Belg. art 115; Bol. art 58; Braz. arts 
463, 470%, Ch. yatta Si (6a), ColnAarlo¢ 
CSS DOMME ATE VELoemCee Eke y AEE nobsG 
Cuba art 1853) Hes art, 78.(3) 3 Er: art 
DB Lavage (0 th ul O2isy au lain va lbe was 
Jap. art 26; Lia., Rev. art 57; Mex. 
art G23:u-Nie. vart 49% Pans. art. 551: 
Pan: ‘CanaleZ-attioin Come er. art 
Phe art iSonewe.. Rey $9 sasicom- 
pare § 104]; Port. art 56; Que. art 
Rom. art 101; Salv. art 80 (3); 


[a] 
ing the action must appear. Dexter 
v. Soto Nussa, 13 P. R. 340, 343; Sp. 
Civ. Code art 185. 

[b] The public attorney may pre- 
sent the application, in some jurisdic- 


tions. Civil codes: Belg. art 116; 
Cuba art 181; Fr. art 116; Jap. art 
25; Mex. art .6232, R. § 98; Sp. art 


181. 

34. Civil codes: Arg. art 115; Belg. 
art 120 et seq; Bol. art 62 et seq; 
Braz. art 463 et seq; Ch. art 84 et 
seq; Col. art 96 et seq; C. R. art 36 
et seq; Cuba art 181 et seq; Dom. 
art 120 et seq; Ec. art 84 et seq; 
Fr. art 120 et seq; Guat. art 88 et 
Seq3) Hay... art 106 et» seq; ft. Civ. 
Code art 26 et seq; Jap. art 25 et 
seq; La. Rev. art 47 et seq (curator) 
{see Absentees 1 C. J. p 349 et seq 
(where the Louisiana cases are 
treated)]; Nic. art 48 et seq; Pan. 
art 47; Pan. Canal Z. art 96 et seq; 
Per. art 56 et seq; Ph. art 181 et 
seq; P. R. § 93 et seq (administra- 
tor); Port. art 55 et seq; Que. art 87 
et seq; Rom. art 106 et seq; Salv. art 
80 (5) et seq; Sp. art 181 et seq; 
Urw art.6)r et. seq; Ven. art 39, .et 
seq; Sentence, Court of Cassation, 
March 18, 1829 (curateur général). 

[a] The absentee’s wife, though 
of lawful age, cannot, as such, alien- 
ate or encumber his property, nor 


that of the conjugal partnership, 
without judicial authorization. Sp. 
Civ. Code art 188. 

35.;, Givil.codes: vArge, art. 115; 
Cuba art 181; Guat. art 87; Hond. 
ant db0% Pans iart47;> Phy arti iiss 
Sp. art 181. 
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that and other purposes.*4 Sorne of the codes pro- 
vide for a representative to defend actions against 
And no proceedings may be main- 
tained save against such representative or those in 
provisional possession.*® 
must be brought directly against the 
absentee with service at his residence or by pub- 
In selecting such representative, pref- 
erence is given to the spouse of the absentee, rela- 
tives, and creditors in the order named.*® 

[§ 17] (2) Duties and Powers. 
tive must usually take an oath to perform his 
duties properly, present, when required, an exact 
account of his administration,*® prepare an inven- 


But in Quebec the pro- 


The representa- 


[a] Porto Rico.—Administrator ad 
hoc. Civ. Code § 103. Compare § 98. 

{b] Louisiana.—Curator ad hoc.— 
Rev. Civ. Code art 56; Rev. Code 
Pr. arts 116, 963, 964; Hansell v. Han- 
sell, 44.La. Ann. 548, 10 S 941; Field 
v. New Orleans Delta Newspaper Co., 
19 La. Ann. 36; Hill v. Barlow, 6 Rob. 


(La.) 142. 

36. Civil codes: Belg. art 134; 
Boly art. {65 Ch. art sce Col. art. 1023 
Heart $45) Dom.Vart 1347 orrycart 


134; Hay. art 127; La. Rev. art-51; 
Pan® Canal Ze art 1025" Par iRags 23) 
Salv. art 86. 

37. Whitney v. Brewster, 3 L. C. 
(Que.) 431, 433, 434 (‘The question 
raised is, whether an absentee, whose 
estate has been declared vacant, 
should be called in by advertisement, 
under the provisions of the Judica- 
ture Act, or whether the action 
should be. directed against the Cura- 
tor to the vacant estate. We must 
look at the question as one of strict 
Law. It is undeniable that in France, 
after the Ordinance of 1667, there 
was no such thing as suing a Cura- 
tor to a vacant eState. By an article 
of that Ordinance, the practice of ap- 
pointing Curators in cases of faillite 
and long voyages, was abrogated, 
and it was continued until the forma- 
tion of the Code Napoleon, when the 


former. usage was revived. The Or- 
dinance of 1667, however, in abro- 
gating the old custom, supplied a 


mode by which absentees might be 
impleaded, by serving a notice at 
their last domicile. But the Provin- 
cial Ordinance of 1785 required that 
service of process should be personal, 
or by being, left at the actual domi- 
cile of the party, the effect being to 
repeal that part of the Ordinance of 
1667, which allowed service to be 
made at the last domicile. Hence 
arose a difficulty, to get over which 
the Courts sanctioned the appoint- 
ment of Curators to absentees, and 
allowed actions to be brought against 
them; and this practice continued 
down to the time of the passing of 
the present Judicature Act. Thus the 
usage sprung up to supply a defect in 
the law, which has at last provided 
a@ remedy. The question now is, 
whether the old usage is to be sus- 
tained. The Court think not; it is 
in conflict with a direct text of law, 
and it should cease, a new remedy 
having been provided, the old remedy 
becomes merged in it. There being 
a mode by which the Defendant can 
be impleaded personally, he cannot 
be impleaded by his procurator’). 
38. Civil codes: Braz. art 467; 
Cubay arts: ('8i,." 220') «OR, wart sans 
La. Rev. art 48; Mex. art 606 et seq; 
Panwart 53; Ph. arts: 18772205 (PP aks 
§ 94; Sp. arts 187, 220; Carraby v. 
Carraby, 7 Mart. N. S. (la.) 466; 
Rust v. Randolph, 5 Mart. (La.) 89; 
Diaz y. Cividanes, 23 P. R. 787, 792. 
[a] “When the administration ap- 
pertains to the children of the ab- 
sentee and they are minors, a tutor 
shall be appointed for them who 
shall take charge of the property 


with the legal formalities.” Sp. Civ. 
Code art 189. 
39. Civil codes: La. Rev. art 49; 
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tory and appraisement of the property and give 
security to the amount thereof for the faithful 
execution of his trust.4° The representative’s an- 
nual accounts, when approved by a representative 
ad hoe, are prima facie correct.4! And a final ac- 
count must be rendered by the representative when 
his administration terminates.42 The representative 
may administer, but not alienate or encumber, the 
absentee’s property.‘ 

[§ 18] (8) Termination. This will occur when the 
absentee himself names a representative,44 or ap- 
pears in person,#* or when his heirs are placed in 
possession of his property,*® or when a stranger 
appears with instruments of title showing that he 
has acquired the absentee’s property,*? or when the 
absentee’s death is proved and his lawful successors 
appear.*§ 

[§ 19] c¢. Succession—(1) Pel paainat ’ pee 
visional possession may be granted the presumptive 
heirs upon proof of the owner’s absence for a 
certain time and the furnishing of sufficient se- 
curity.*® The spouse of the absentee may claim 
provisional possession over any other and may either 
preserve the conjugal partnership and continue to 
enjoy its benefits or have it dissolved.®° Only in 
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[§§ 17-19 


such a proceeding may the heir presumptive re- 
cover possession.*! Such possession amounts to no 
more than a depositum, giving the possessor the 
administration of the absentee’s property, while 
the former remains liable to the latter in ease he 
reappears or is heard from.®? Therefore if one 
heir conveys his portion to another the transaction 
will be treated not as a sale, but as a partition.°* 
But if the absentee shall have left a power of at- 
torney, a longer period must elapse.°* And if such 
power expires, a representative may be appointed 
in the manner already shown.®> The possessor is 
required to inventory the movable property and 
credits.°° If the absentee shall have made a will, 
the beneficiaries thereof may, on giving security, 
require it to be opened and claim its benefits.57 
Like the representative, those in provisional pos- 
session eannot, of their own motion, alienate or 
encumber the absentee’s property.°* But a sale 
may be ordered by the court and the proceeds in- 
vested.°® And even before provisional possession, 
where it appears that the absentee has not been 
heard from for ten years, his property may be 
sold and the proceeds deposited in the public treas- 


Mex. art.644; P. R. § 95; Que. arts 89, 
9 


0. 

fa] But not a curator ad hoc.— 
Thayer v. Tudor, 2 La. Ann. 1010. 

40. Civil codes: Belg. arts 126, 
129; Bol. arts 68, 71; Ch. arts 86, 90; 
Col. arts 101, 104; Dom. arts 126, 129; 
Hevarte son Me wares 126. 29. Gua. 
art 98; Hay. arts 113, 118; It. art 293 
Jap. arts Ql; 295 La. Rey. art 49; 
Nic. arts.62: 63; Pan. Canal Z: arts 
LOM Ose leek: Art. 69s eo Ra Sey aos 
Port. art 58; Que. arts 90, 97; Salv. 
art 85; Ur. art 40; Ven. art 39. 

“Plaintifé cannot receive, as his 
curatrix, any portion of the property 
or rents until she has given secu- 
rity.” Dolhonde v. Lemoine, 32 La. 
Ann, 251, 258. 


41. Civil codes: La. Rev. art 54; 
Pa SOs 

42. Civil codes: La. Rev. art 55; 
iE ike) Salva 

[a] The probate court is the one 


to receive the account. Soulie v. 
Soulie, 5 La. 26. 

43. Civil Codes: La. Rev. art 50; 
Per! “art 62; P.7 R$" 97; Que. art OL; 
Burns v. Van Loan, 29 La. Ann. 560. 

[al He may recover legacies, etc., 
accruing to the absentee. Dolhonde 
v. Lemoine, 32 La. Ann. 251. 

44. Civil codes: Cuba art 190 (1); 
La. Rev. art 52; Mex. art 614 (11); 
Pan. art 60 (1); Per. 

Paeeart £230 ACL yg Pe UR, 
(providing that he may name the 
one already acting); Port. art 63 
(2); Que. art 92 (2); Sp. art 190 (1). 

45. Civil codes: Cuba art 190 ( 
Mex, art 614 (I); Pan. art 56 ( 
Per fart 65" (1); - Ph. art’ 190°" 
PRs 9981) Port: art’ 99") ( 
Que. art 92 (1); Sp. art 190 (1). 

46. Civil codes: La. Rev. art 
art 614 (IV); Per. art 65 

§ 992; 3); Que. art~ 92 
Civil codes: Cuba art 190 
AVEED OG ACO) bavart’ ) 190 
. § 99 (4); Sp. art 190 (3). 
Civil codes: Cuba art 190 
Mex. art 614 (III); Pan. art 56 
PhiWarts(1905 C2) Pe rR. ©§° "919 
Port. art 63 (3); Sp. art 190 (2). 

49. Civil codes: Belg. art 120; Bol. 
art 62; Braz. art 470 (2); Ch. arts 84, 
89% (Colfvarts$100,) 10459 re vart.1 205 
Hay. art 112 et seq; It. art 26; 
La. Rev. art 57; Mex. art 631; Pan. 
Canal Z. arts 100, 104; Que. art 93 
et seq; Ven. art 41 et seq; Westover 
v. Aime, 11 Mart. (La.) 443. 

[a] Porto Rico.—(1) Civ. Code 
§ 104. (2) While this section re- 
quires absence for five years, provi- 
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sional possession may be given be- 
fore, if there are strong presump- 
tions that the absentee has perished. 
Civ... "Codes se L072 
shall not exceed probable damage 
ae maladministration. Civ. Code 

{b] Roman law.—‘Whilst it may 
be that under the Roman Law there 
was no complete and coherent -sys- 


tem provided for the administration | 


of the estate of an absentee, Toul- 
lier, title 1, No. 379; Duranton, title 
1, No. 384, it is nevertheless certain 
that absence, without being heard 


from for a given length of time, au-| 


thorized the appointment of a curator 
to protect and administer an estate. 
See the references to the Roman Law 
on that subject in Domat, liv. 2, tit. 
2,. section 1. No) 18°" .@unnius: Fy. 
Reading’ School Dist., 198 U. S. 458, 
469, 470, 25 SCt 721, 49 L. ed. 1125, 
3 AnnCas 1121 (per White, J.). 

{c] “®he main object of those 
provisions, as their careful regula- 
tions show, is to take possession of 
and preserve'the property for the ab- 
sent owner, not to deprive him of it 
upon an assumption that he is dead.” 
Seott v. McNeal, 154 U. So t3 2, 
14 SCt 1108, 38 L. ed. 896 [cit Burns 
v. Van Loan, 29 La. Ann. 560, 563]. 

[d] Such a statute infringes no 
feature of the Fourteenth Amend- 
ment to the federal constitution. 
Cunnius v. Reading School Dist., 198 
US. 458) 25° SCt:721, 49° Li! ed. 2125) 
3 AnnCas 1121. 

50. Civil codes:: Belg. art 124 
[compare art 140]; Bol. art 66; Dom. 
art 124; Fr. art 124 [compare art 
14015" Hay. arte 1109LITs PSR seit 
Port. art 82 et seq; Westover v. 
Aime, 11 Mart. (La.) 443, 

51. In Gauvin v. Caron, Stuart 
Rep. (Que.) 136, which was an action 
by such heir en revendication, re- 
covery was denied, the court saying: 
“The property moveable and immove- 
able of an absentee who has left the 
country without appointing any agent 
or attorney to take charge of it is, 
from the date of his departure, in the 
care and custody of the King’s 
courts, and in such case they will 
in the first instance appoint a cura- 
tor. (a) At the expiration of ten 
years,—calculated according to cir- 
cumstances from the date of his de- 
parture or from the date of the last 
intelligence respecting him,—they 
will put the presumptive heirs into 
possession by an envoi en posses+ 
sion, (b) onde after a lapse of thirty 


(3) The security | 


years,—or sooner upon due proof of 
the death of the absentee, intestate,— 
they will finally invest the heirs at 
law with the possession of the es- 
tate and succession of the absentee 
en pleine propriete. (c) The plaintiff 
in this action is not entitled to the 
possession of the property which he 
demands either as curator to the es- 
tate of the absentee or by an envoi 
en possession, or by a final de- 


| liverance of the estate and succes- 
|sion, and he produces no evidence, 


not even a_ée single presumptive 
proof of the death of the absentee. 
«d) He cannot under such circum- 
stances recover in this action.” 


52. Civil codes: Belg. art 125; Bol. 
art. 67;, Dom. vart- 125; Frsvart 125? 
Hay. art 112; La. Rev. art 65; P. RX. 


§ 112; Que. art 96; 
53. Pothier 


Rom. art 110. 
Traite de Vente 


| (treatise on sale) No. 643; Westover 


v. Aime, 11 Mart. (La.) 443. 

54. Civil codes: Belg. art 121; Bol. 
art )63; "Dont art? 220s" Rp, Vari et 
(ten years); Hay: art 107. (five 
years); a. Rev. art 48 (seven 
years); P. R> § 105. 

; th ‘Civil codes: EP Cart, £22: sPe or. 

56. Civil codes: Belg. art 126; Bol. 
art 68; Ch. art 86; Col. art 101; ‘Dom: 
art 126; He. art Sister ekury art 126; 
Guat. art 913 EHaty. art 1 a es i wt art 
295, la. Rev. “art ¥66* Nie cart 50: 
Pan. Canal Z. art 101; Per. art 69; 


TERR 113; Que. art°9$7; Rom: art 
111; Salv. art 85; Ven. art 42. 


57. Civil codes: Belg. art 123; Bol. 
art’65; Dom. art. 1233 Heart ‘sis 
Prerart lash aye Arte 109+ ent) eart 
Sepia EVeV Aart 2 TN Cue alinb = mie 
PUR Sal Oo susalye arte see 

[a] The right of the presump- 


tive heir yields to that of the de- 


visee. Westover v. Aime, 11 Mart. 
(La.): 443. 
[b] If the will institutes a uni- 


versal heir he is given provisional 
possession over heirs presumptive or 
oie force of law. P. R. Civ. Code 


BBs. Civil codes: Belg. art 128; Bol. 
ant. 1058 Chi) art 38" Col... arte Loge 
Dom. art 128 5(.CeR. art’ 45°) ie! tart 
863 "Rr. art 128; Hay. art 117; It. art 
29" La.” Rev. art 69'S Pan: Canal Z. 
art ROSS abs ie. si 16: Unitarts 67. 

59. Civil codes: Belg, art 126; Bol. 
Art 63 yee hivart 8s; Cok lartel 0sn Cale 
art 45: Dom, art 126; Ec. art 85; ioe 
art!) P26. * Guay tare) 9s ay. are v4. 
Peart 29; Pan. Canal Z. art 103; Per. 
art 69; PR: § 113; Salv. art 87. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§§ 19-23] 


ury.°° To protect representatives, and those in 
provisional possession, the court may have the prop- 
erty inventoried by experts at the estate’s ex- 
pense.®t 

[§ 20] (2) Absolute. After the lapse of a cer- 
tain time from the absentee’s disappearance (or 
from the provisional delivery of his property) or 
birth, the presumption of his death may, on the 
application of an interested party, be judicially 
declared.®2 In some jurisdictions the judgment be- 
comes effective only after six months from its 
official publication.®* The judicial administration 
of the absentee’s estate may then proceed and the 
property be distributed according to law.*4 

[§ 21] d. Other Consequences of Absence—(1) 
As to Property Rights. One who claims a right 
belonging to another, whose existence is not ad- 
mitted, must prove such existence at the time it 
was necessary.®° A succession opened in favor of 
one whose existence js unknown deyolves on those 
who would have shared the property with him or 
on whom it would have devolved had he not ex- 
isted,®® and they are entitled to retain the income 
received in good faith even after the absentee’s 


60. Civil codes: La. Rev. art 53; 
P. R. § 100; Wilson v. Smith, 14 
La. Ann, 368. 

61. Civil codes: Belg. art 126; Bol. 
art 68; Ch. art 86; Col. art 101; Dom. 
are 126%) WecartSest Eri, art) 126; 
Hay. art 113; Jap. art 27; Nic. art 50; 


may, after three 


termination, 


Code arts 15, 17. 
[e] 


heard from for 


Pan. Canal Z. art 101; P. R. § 114;] years according to 
Salv. art 85; Ur. art 65; Ven. art 42.| after one year 
62. Civil codes: Arg. art 122 (fif-| dead. Civil code: 


teen years from his disappearance or 
eighty from birth); Belg. art 129 
(same as France); Bol. art 71 (same 
as France); Braz. arts 481, 482 


dred_from birth). 
{d] 
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be declared dead if he 
has not been heard from. 


One who was on board a ves- 
sel which was lost or has not been 
from one to three 


more be 
i It. art 36 (thirty 
years from disappearance or one hun- 


Presumptions.—(1) Six years’ 
absence without leaving a representa- 
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reappearance;®” but the rights as a whole of the 
absentee or his successors are finally barred only 
by prescription.®* With absolute succession granted 
the heirs, the conjugal partnership is terminated 
and may be liquidated.°® Under some codes, the 
same result follows provisional succession.7° If 
there are no successors of the absent spouse, the 
remaining one may obtain provisional possession.’! 

[§ 22] (2) As to Custody of Minors. If a father 
disappears leaving minor children the mother suc- 
ceeds to the patria potestas,’? even as regards. chil- 
dren of a former marriage.’? If the mother is not 
living when the absence of the father is declared 
it is the duty of the family council to place the 
children in the eustody of the nearest ascendants 
or, in lieu of them, of a provisional tutor.’4 

[§ 23] e. Reappearance of Absentee. If the ab- 
sentee reappears, or his existence is proved, dur- 
ing the provisional possession, the judicial declara- 
tion of absence loses its effeet without prejudice 
to the validity of the representative’s appoint- 
ment.75 The absentee may, nevertheless, recover his 
property or the proceeds or value of such of it 
as may have been sold,’® as well as a portion, at 


years from its|tion does not appear to have yet 
settled the several questions to which 
it may give rise.” Babin v. Phillipon, 
3D Mluae roar sll» 

67. Civil codes: Belg. art 138; Bol. 
art 80; C. R. arts 44, 48; Cuba art 
198; Domipbartwa38.ckr “art, Less erie: 
arti l27; y Bond, tart, 893" Tt. varti yao 
La. Rev. art 79; Mex. art 673; Pan. 
art 60; Ph. art 198; P. R. § 127; Que. 
art. Loi, Spa yank! 198 so Wrenare. Ls 
Ven. art 57; Harrington v. Barfield, 
380 La. Ann. 1297. 


68 Civil codes: Belg. art 137; Bol. 


Ger. Civ. 


its route may 
declared 


(thirty years of provisional posses- 
sion; eighty from birth); Ch. art 90 
(during provisional possession); Col. 
art 105 (four years after provisional) ; 
Cc. R. art 47 (twenty years after dis- 
appearance, ten after declaration of 
absence or last news, or eighty years 
from birth): "Cuba <art, 191 '(thirty, 
years from disappearance and ninety 
years from birth); Dom. art 129 (like 
France); Ec. art 87 (during pro- 
visional possession); Fr. art 129 
(thirty years of provisional posses- 
sion, and one hundred from birth); 
Ger. arts 13, 14 (ten years from dis- 
appearance, without news, or seventy 
years from birth with five years’ ab- 
sence); Guat. art 100 (seventy from 


birth); Hay: art 118 (twenty years 
after disappearance); Hond. art 84 
(ten years from disappearance; 


eighty from birth); Ger. art 16; Jap. 
art 30 (seven years, or three in a 
dangerous situation); La. Rev. art 
70 (same as France); Mex. art 659 
(thirty years after declaration); Nie. 
art 56 (four years); Pan. art 57 (fif- 
teen years from disappearance, or 
ninety from birth); Pan. Canal Z. art 
105 (four years after decree of pro- 
visional possession); Per. art T1 
(eighty years from birth); P. R. 
§ 117 (fifteen years from provisional 
possession, or ninety from birth); 
Port. art 64 (four years from dis- 
appearance); Que. art 98 (thirty 
years from disappearance, or one 
hundred from birth); Rom. art 114 
(thirty years); Salv. art 89 (during 
provisional possession); Sp. art 191 
(thirty years from disappearance or 
news, and ninety years from birth); 
Ur. art 68 (ten, and in some cases 
fifteen, years from the declaration 
of absence or eighty from birth); 
Ven. art 48 (ten years after declara- 
tion of absence, or one hundred from 
birth). 

{a] Philippines.—Civ. Code arts 
191-194 are believed by Judge Wil- 
lard (Notes to Spanish Civ. Code p 
32) to have been superseded by Code 
Civ. Proc. § 656. ‘ 

[b] One who has participated in 
@ war or other perilous enterprise 


tive and without news raises the pre- 
sumption of death. Arg. Civ. Code 
art 110. (2) “By a maxim, conse- 
crated by the best authorities, every 
absentee, whose death is not clearly 
and precisely established, is  pre- 
sumed to live until the, age of one 
hundred years.” Hayes v. Berwick, 
2 Mart. (La.) 138, 140, 5 AmD 726. 
See Martinez v. Vives, 32 La. Ann. 
305; Miller v. McElwee, 12 La. Ann. 
476; Owens v. Mitchell, 5 Mart. N. S. 


(La.) 667. 
63. Civil codes: Cuba art 192; 
Hond. .art 8%; Pan,./arti,.58; (Ps. R: 


§. 118; Sp. art 192. 
64. Civil codes: Belg. art 130; Bol. 
art 72; Ch. art 91; Col. arts 105, 106; 


Cuba, cart.<193;. Doms ‘Jart 1305, .Ec. 
art 88% Fre arteteotrGuatt santayl0ls 
Hays art 119; sHiond,.art 87;ilt..cart 


37; Mex. art 660 et seq; Nic. arts 58, 
Dos Pans. art,.o9; Pan, Canal) Zo iants 
105, L063) Pere art,. 725, Phy art 293; 
P, R. § 119 (providing also that se- 
curity given for provisional posses- 
sion will be discharged); Port. art 
67; Salv. art 90; Sp. art 193; Sw. art 
38; Ur. arts 68, 69; Wilson v. Smith, 
14 La. Ann. 368. © 

65. Civil codes: Belg. art 135; Bol. 
ant SUlseCh. art.92;5 .Col4 art, 107; Cuba 
art. 195% Dom. art 135; ichuart, 895); 
Py: art 135; Hay. art 124; Hond. art 
88; It. art 42; La. Rev. art 76; Mex. 
art 669; Pan. art 61;; Pan. Canal Z. 
ar tig lO nee ants LIDS pe. phn Sin ede 
Que. art 104; Salv. art 91; Sp. art 
19531 Ur.) art, 74: (Ven.jart, 54; .Sen- 
tence Supr. Trib. April 10, 1890. 

66. Civil codes: Belg. art 136; Bol. 
art 78; Cuba art 196; Dom. art 136; 
Fr. art 136; Hay.-art 125; It.. art 43; 
La. Rev. art. 773. Mex. art, 670;, Pan. 
atte Go ea arty pho Ose) Dae Raw Sako 

art. LOS Spe rarte 1.9 6s Utaanart 
75; Ven. art 55; Dupre v. Reggio, 
6 La. 653. 

“The article in our Code, is taken 
verbatim from the Napoleon. It has 
given rise to a considerable differ- 
ence of opinion among the jurists of 
France, and the decisions of their 
tribunals of appeal, are contradictory 
in relation to it. The court of cassa- 


art (eveCubavant 197A Dome arts hoe 
Fr. art 137; Hay. art 126; It. art 44; 
La. Rev. art 78; Mex. art 672; Pan. 
art 6335)Phartiloy; PwR? § 126%) Qe, 
art 106; Sp. art 197. 

69. Civil codes: Arg. art 123; Mex. 


art 667. 
70. Civil, codes: .Belg. art (124; 
Chi art 845.Cols art 99 1CiRivartiree: 


Dom: art: 124), He, art 813 Friart: £24 
(optional); Guat. art 90; Hay. art 
110; Pan. Canal Z. art 99; Port. art 
ae et seq; Que. art 109;,.,Salv. “art 


{a] In Mexico a declaration of 
absence, while it does not dissolve 
the marriage, interrupts the conjugal 
partnership. Civ. Code art 648. 

71. Civil codes: Belg. art (140; 
Dom. art 140; Fr. art 140; Hay. art 
129; Que. art 112. 

72. Civil codes: Belg. art 141; Bol. 
art, l4t; Doms art, 141s Prvart sl 41: 
Guat. art 102; Hay. art 130; It. art 


4654 Revecart @ Si ePers Aart ese 
Que, jankw1ss, Uniart 7oewevens are 
58; Ex. p.. Ham. 27 LCJur’ ‘(Que.) 


127. 

73. Civil codes: Belg. art 143; Bol. 
art 83; Dom. art 143; Fr. art 143; 
Hay. art 182; La. Rev. art 85; Per. 
art 74; Ur. art 80. 

74. Civil codes: Belg. art 142; Bol. 
aLteaisas Hee abe, 142: Have rart' loi. 
It. art 47; La. Rev. art 84; Que. 
art 114; Ven. art 59. See Ur. Civ. 
Jud. Code art 79. 

75. Civil codes: Arg. art 120; Belg. 
art 131} Bol. art. 74; Braz. art 7480" 
Chey art 938% Col, “art “LOS% Dom), are 
Tie ey art “905 Wr artis we Grlaiee 
ALi Ose eHtaAys Aloarle Owe Lt metGteeoor 
JAD wart, oa. Ia) Reve wartetaeetocae 
Canal, Z. art 1083 “Per. “art 795) Pea 
§ 120; Salv. art 92; Ur. art 70; Ven. 
art 45. 

76. Civil codes: Belg. art 132; Bol. 
Bute suo); Obs art’ 945 Col sartesiour 
Cre Ri at. 436, “Dom. art & lass 
artnwGle. WY 4att 327) Guat sare tie 
Hay.,art. 121; it. ant $39. sapuarteaae 
La. Rev. art 73; Mex. art 647; Pan. 
Canal Z. art 109; Per: art 79;"P) R. 
§ 121; Que. art 101; Salv. art’ 98; 
Uresart.71: Ven, art 51, 
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least, of the income.7 


done.78 


[§ 24] 4. The Family—a. In General. 


est branch of the law of persons, 


source thereof, is that which relates to the family.” 

[§ 25] b. Matrimonium®°—(1) Nature. 
of the family is, of course, the institution of mar- 
Specifically matrimonium 
Roman law is defined as ‘‘the exclusive union of 
It is generally a civil 
contract,’ and some codes give effect to the civil 
Others recognize both eciyil and 
canonical (that is, catholic) forms,*® while a few 


riage,.§1 
man and woman for life.’’S? 


form of it alone.*4 


Vie Civil scodes:  .Béls. art (127 
(same as France); Bol. art 69 (same 
as France)! Dom. art 127 (same as 
France); Fr. art 127 (requiring 
restoration of one fifth of the in- 
come if the reappearance is within 
fifteen years, one tenth if thirty, and 
none thereafter); Hay. art 116 (sim- 


ilar _to France); La, Rev. art. 68; 
P. R. § 115 (allowing deductions 
for maintenance and _ preservation 


onty; alcontra Uri art Tiss Wen. art 
44 (after demand). 

78. Civil codes: Belg. art 133; 
Braz. art 483 (ten years); Ch. art 
93) Col.ant 108: C.gR) arts43) Dom. 
art 133; Ee. art 90; Fr: art133;. Hay. 
Artec crete Aries 0s Mian SEVewn ait 
TAC Pane: Ganalee 2 atte LO Sete in et. 
$123 Oueparte!02s Ur tart 72) (fit- 
teen yeags); Ven. art 52. : 

79. “It may be shown, I think, 
that the Family, as held together by 
the Patria Potestas, is the nidus out 
of which the entire Law of Persons 
has germinated.” Maine Anc. L. p 
147. 

Anglo-American law see Mar- 
oo Cm J. Dy L268. 

1. Braz.-Civ. Code art” 229. 

{a] Matrimonium “is considered 
as one of the most important of the 
ways of acquiring the status of a 
filus familias, i. e. by birth ex justis 


nuptis.” Buckland El. Principles 
Rom. Priv. L. (Cambridge, 1912) p 
28. 


g2. Justinian Inst. lib I tit IX § I. 
Compare Modestinus Dig. XXIII, II, 
I. For a critical historical review 
of the law of Rome on this subject 
see Greenidge ‘‘The Development of 
Roman Marriage,” 21 L. Quart. Rev. 
p 357. 

83. Civil codes: Ch. art 102; Col. 
ari eielos POUDA baht e42h) MC ra tie oor 
Guat. art 110; Jap. De Becker Annot. 
II] 38; La. Rev. arts 86, 90; Neth. 
art 83; Nic. arts 94, 95; Pan. Canal 
Zrmart, Lise. teens: Lose salva ant ou: 
Hernandez’s Succ., 46 La. Ann. 962, 
15 S 461, 24 LRA 831. See Vance 
‘Divorce Laws of Yucatan,” 13 
Georgetown L. J. pp 227, 229. 

“Marriage is regarded by our law 
in no other light than as a civil con- 
tract, highly favored, and depend- 
ing essentially on the free consent 
of the parties.” Holmes v. Holmes, 
6 La. 463, 470, 26 AmD 482. ‘Mar- 
riage in this jurisdiction is a con- 
tract entered into in the manner and 
with the solemnities established by 
General Orders No. 68, in so far as 
its civil effects are concerned re- 
quiring the consent of the _ parties. 
(Garcia v. Montague, 12 Ph. ‘480, 
citing article 1261 of Civil Code.) 
Upon the termination of the mar- 
riage ceremony, a conjugal partner- 
ship is formed between the parties. 
(Sy Joc Lieng v. Petronila Encarna- 


CON Woe ee lhe.) To this ex- 
tent a marriage partakes of the 
nature of an ordinary contract. But 
it is something more than a mere 
contract. It is a new relation, the 
rights, duties, and obligations of 


which rest not upon the agreement 


At any time within thirty 
years after the award of absolute possession of the 
absentee’s property, his children or direct descend- 
ants may claim it in the same way as he could have 
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[$§ 23-26 


leave it to the ecclesiastical authority to deter- 
mine the effect of a particular marriage and to 
grant dispensations.*® 
ence of opinion among the commentators, however, 


There has been some differ- 


regarding the class of contracts to which marriage 


The old- 
and in fact the 


belongs. 


The basis 


the later 


in 


of the parties but upon the general 
law which defines and prescribes 
those rights, duties, and obligations. 
Marriage is an institution, in the 
maintenance of which in its purity 
the public is deeply interested. It 
is a relation for life and the parties 
cannot terminate it at any shorter 
period by virtue of any contract they 
may make. The reciprocal rights 
arising from this relation, so long 
as it continues, are such as the 
law determines from time to time, 
and none other.” Goitia v. Campos 
Rueda, 35 Ph. 252, 254. ‘Marriage 
is a civil institution, originating in 
a civil contract whereby a man and 
a woman mutually agree to become 
husband and wife and to discharge 
toward each other the duties imposed 
by law.” P. R. Civ. Code § 129. “The 
marriage bond, although derived 
from a civil contract, should not be 
made easy of dissolution.” Sanchez 
Vetsoldevila,* 6-PF Ry 225227. ithe 
phrase ‘all persons lawfully mar- 
ried in Porto Rico” as used in Or- 
ganic Act § 8 is not restricted to 
those who contracted marriage there. 
1, Op: Atty. Gen..(P. “R.)) p 54. 

tal “Among the Romans mar- 
riage was purely a civil contract, 
and so it remained in the time of 
Justinian; and in the history of 
Gregory of Tours, marriage is 
treated as a civil contract.” Mac- 
kenzie Rom. L. p 103. 

[b] Public institution—But mar- 
riage is not simply a private rela- 
tionship; it is a public institution 
as well, and upon its purity and in- 
tegrity is based the welfare of so- 
clety;, Maynard) \v,, ill, 125) ees. 
190, 8 SCt 723, 31 L. ed. 654; Ramirez 
v. Gmur, 42 Ph. 855, 864; Bravo v. 
Franco, 1 P. Ri 242. 

84. Civil codes: Nic. art 95; Salv. 


arts*<97=-993" Uri arts! 983) S840" Ven: 
arts 67, 68. 

85. Civil codes: Ch. art 117 et seq; 
Ce Retants Mb9, 60 hel art Slise et 
seq; Hond. arts 95, 96; Pan. arts 
89, 90 (the latter also recognizing 
other religious marriages besides 


canonical); Port. art 1057. 

86. Civil codes: Ch. arts 103, 117; 
Ec. art 100; Per. arts 138 (giving to 
ecclesiastical tribunals cognizance of 
matrimonial and divorce causes), 


139), 

[a] Quebec (1) see Civ. Code 
art 127. (2) Here the law has not 
established civil marriage but it 
gives civil effects to a religious mar- 
riage properly celebrated by regu- 
larly ordained clergy. Hence a civil 
court may not decree annulment of 
a marriage between catholics before 
the proper ecclesiastical tribunal has 
passed on the case, Laramée_ v. 
Evans, 24 LCJur 235; Vaillancourt v. 
Lafontaine, 11 LCJur 305; Lussier v. 
Archambault, 11 LCJur 53. (3) But 
until the decree of the secular court, 
the ‘civil effects of the marriage con- 
tinue and the wife is entitled to sup- 
port. Levesque y. Ouellet, 22 Que. 
Super. 181. 

See infra § 105; Ortolan His- 


Some have classified it as a 
tract,*” others as ‘‘consensual,’’** while still others 
treat it as anomalous.®? 

[§ 26] (2) Espousal. In Rome the formal cere- 
mony of marriage was often preceded by mutual 
promises (sponsalia) in the form of the contract 
(stipulatio),®° which appears in the modern civil 
law as the espousal or betrothal.®? 
Rome such promises produced nothing beyond a 
moral obligation,®? so in the modern civil law, as 
a rule, no action lies to enforce them,®* although 


““yeal’’? con- 


And as at 


toire de Legislation Romaine (Paris, 


1844). . 

non" Poste Gaius (Whittuck ed) p 
89. Poste Gaius (Whittuck ed) p 

47 (“Real contracts, however, are 


executory on one side and executed 
on the other, whereas in the conjugal 
relation both parties are on the 
same footing in respect of execu- 
tion; and we may ask if marriage 
is a contract at all; whether it does 
not rather fall under the opposite 
eategory of alienation or convey- 
ance. Instead of finding its analogon 
in locatio-conductio or societas [con- 
sensual contracts], or pignus or com- 
modatum [real contracts], may we 
not rather, with Savigny, find it in 
transfer of dominion or other crea- 
tions of real right, such as adoption, 
the concession of patria potestas, or 
emancipation? This seems the truer 
view, and if we use the expression, 
marriage contract, we must use the 
term not in aé_ specific sense, as 
opposed to conveyance, but in the 
generic sense of bilateral disposition 
{as opposed to unilateral disposition, 
e. g. testation], a sense embracing 
both contract proper and conveyance, 
and extending beyond the sphere of 
Property into the relations of do- 
mestic life.’’). 


90. Justinian Dig. XXIII, I; Codex 
Vets SVotet, XTi Patel seiis 6823 
Sohm Rom. L. (3d ed) p 382. 

91. Civil codes: Ger. arts 1297-— 
1302; Sp. arts 43, 44. 
hee Sohm Rom. L. (38d ed) pp 382, 


“Engagements to marry were con- 
tracted by means of a_ stipulatio 
(sponsio, Sponsalia). In Rome, how- 
ever, stipulationes of this kind were 
never actionable.” Sohm Rom. L. 
(3d ed) p 457. Compare p 382 note 1 
(where he says that ‘‘certain kinds 
of stipulationes—e. g. the stipulatio 
by which a betrothal was effected... 
were not enforceable by action’). In 


view of these later conclusions of 


an eminent authority the reference 
to Roman law in Morgan y. Yar- 
borough, 5 La. Ann. 316, can no 
longer be relied upon. 

93. Civil codes: Arg. art 165 (8); 
Ch. arts: 937 e99s'© Cole “arts e107 itd: 
C. R. art 49; Cuba art 43; Ee. arts 95, 
96; Guat. arts 115,°116; Hond: art 
94; It. art 58; Nic: art 92: Pan. art 
86; Pan. Canal Z. arts 110, 111; Port. 
art 1067; Sp. art 48. See: Bol. L. 
Sept. 15, 1887 (abrogating all pro- 
visions regarding espousals). 

[a] France.—The civil code is 
silent 9n the subject. In Morgan v. 
Yarborough, 5 La. Ann. 316, the 
opinions of certain commentators 
(Pothier and Merlin) are cited to the 
effect that damage may be awardea 


but no instance of such award is 
given. . 
[b] Germany.—‘“No action can be 


brought upon a _ betrothal for the 
fulfilment of the promise to marry. 
A promise to pay a penalty in case 
of non-fulfilment of the promise is 
void.” Civ. Code art 1297. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


-of first 


§§ 26-27] 


the defaulting party may usually be compelled to 
reimburse the other for loss actually suffered. 
The action therefor must usually be brought within 
one year from the date of refusal. 

[§ 27] (3) Requisites—(a) Consent.°° 


[c] Mexico.—‘‘If the agreement to 
marry is oral, there is no penalty, 
Such as a civil suit, for the breach 
thereof; but if it is in writing, there 
does accrue a right of action for 
breach of such promise.” Gaither 
“Marriage and Divorce Laws of Mex- 
1CO; 4 ON geA Nie RE Vien p--41.0; 

{d] Philippines.—‘‘It seems clear, 
therefore, that there has been no leg- 
islation, actual or judicial, under the 
Spanish system which authorizes ex- 
pressly or by implication an action 
for general damages for the breach 
of a promise of marriage.” Claparols 
VeaCastro; 43 Am. Le. “Rev. p 765. 
Compare Tengo v. Sanz, 11 Ph. 163; 
BaAtaEra ven IaAreCos, (i. bh. «156... Ene 
ease of Verzosa v. Abella, (No. 5660; 
second hearing 6927) is a peculiar 
one. On March 1, 1910 a divided 
court by a bare majority of one, 
all of the Filipino justices dissent- 
ing, reversed the decision of a court 
instance to the effect that 
such an action would not lie. No 
opinion was ever written on appeal 
but the cause was remanded for a 
new trial at which damages were 
awarded. In 1915 this judgment was 
affirmed in a brief opinion (4 Ph. L. 
Rev. p 1058) which contains not a 
Single citation of authority and no 
discussion on principle, the court 
merely remarking that ‘‘under the 
law now in force in these islands 
such actions may be maintained.” 
ins Garcia’ wv.) Del’ Rosario; 7335 Ph. 
189, the court, per Johnson, J., again 
affirmed an award of such damages 
without citation of authority. In 
Daliston v. Armas, 32 Ph. 648, and 
Inson v. Belzunce, 32 Ph. 342, dam- 
ages were denied on the ground that 
the promise of marriage was given 
in consideration of illicit relations. 

fe] Spain.—‘‘Future espousals do 
not give rise to an obligation to 
contract marriage. No tribunal shall 
admit a complaint in which their ful- 
fillment is demanded.’ Civ. Code art 
43. “Counsel also relies upon a de- 
cision of the Supreme Tribunal of 
Spain under date of January 13, 1879. 
(Jurisprudencia Civil, p 23). That 
cause arose out of a contract be- 
tween the dependant Rodriguez, an 
officer in the Spanish army, and the 
plaintiff Perez, by which the parties 
agreed to contract lawful matri- 
mony as soon as the defendant could 
obtain the permission which was re- 
quired for military officers in such 
cases. The contract contained an 
express provision that in case of 
the defendant’s failure to perform 
his promise he would give to the 
plaintiff ‘por via de perjuicios 5,000 
pesetas’ (by way of indemnity the 
amount of 5,000 pesetas). It will be 
seen that this was not a simple prom- 
ise to marry; it was rather a stipu- 
lation for indemnity in case of the 
non-fulfillment of a certain event, 
and the rule applicable to it would 
have been the same had the event 
been the construction of a building 
instead of the celebration of matri- 
mony. Such was the force awarded 
it, both by the Court of First In- 
stance and the Supreme Tribunal, 
the latter affirming a judgment for 
the amount of the stipulated indem- 
nity. ‘Considering that the questions 
which arose in reference to the per- 
formance of a. contract celebrated in 
conformity with the laws and proper 
customs must be determined in ac- 
cordance with the thing agreed upon, 
because this is the principal law 
for the parties: Considering that if 
Don Jose Rodriguez Lopez promised 
to marry Dona Josefa Perez Sal- 
gueiro, obligating himself, in the con- 
trary event, to deliver 5,000 pesetas 
by way of indemnity, it is clear and 
evident that in failing to perform 
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both parents.% 
The first 


the first condition of the contract he 
is obliged to comply with the second.’ 
This decision is clearly not a prece- 
dent for the awarding of damages for 
a breach of a simple promise to 
marry where there is no express 
stipulation for indemnity. Indeed 
the fact that both the courts and 
the plaintiff confine themselves to 
the amount expressly stipulated and 
suggest no possibility of a right to 
further damages would seem to indi- 
cate that none could be awarded out- 


side, or in the absence of, such a 
stipulation. Moreover, that is the 
only case to which we have been 


cited or which we have been able to 
find. under the Spanish law in refer- 
ence to indemnity for the breach of 
the marriage contract. Counsel for 
defendant, who has had long experi- 
ence in practicing under that system, 
declares in his brief that no such 
case has ever arisen, and it would 
seem remarkable that if such a right 
as plaintiff contends for exists, an 
attempt to enforce it should not have 
been made and reported.’ Claparols 
v. Castro, (Ph.) 43 Am. L. Rev. 762, 
763. It will be seen that the stipu- 
lation construed in the case last 
cited would have been unenforceable 
under the German Code. 

[f] . Switzerland.—-‘‘The engage- 
ment does not give the right to claim 
judicially the consummation of the 
marriage. A contractual penalty 
provided for the breach of the en- 
gagement cannot be sued for.” Civ. 
Code art 91. 

{g] In a few jurisdictions es- 
pousals are actionable.—Smith v. 
Braun, 37 La. Ann. 225 (“Our code, 
Art. 1928, specially recognizes a 
promise of marriage as one of the 
contracts for the violation of which 
an action in damages will lie. And 
that provision of our law has re- 
ceived judicial interpretation and 
was enforced as a legal cause of ac- 
tion in the case of Morgan v. Yar- 
borough, 5 La. Ann;.316; 317”); Per. 
Civ. Code arts 123-126 (espousals ef- 
fected as a marriage would be, and 
evidenced by a public instrument, 
are actionable). Compare Per. Civ. 
Code art 126. 

Anglo-American law see Breach of 
Marriage Promise 9 C. J. p 320. 

94 Civil codes: Ch. art 100; Col. 
art. 1125" Cuba Jart) 44; Me, art 9%; 
Ger. arts 1298-1301; Guat. art 109; 
Honds art coast. abet, sean. art 
Si Pans Canal. Zarart 12 Ports are 
1067;. Salv. art .96; Sp. art 44; Ven. 
art 65 (public instrument required); 
Claparols v. Castro, (Ph.) 43 Am. L. 
Rev. 759. 

“Speculative Commentators may 
indulge in long dissertations on the 
‘daffo emergente’ and the ‘lucro 
cesante,’ applying more or less ap- 
propriately the doctrines which un- 
derlie and form the basis of the civil 
contract; but it is not possible to 
extend the terms of this article to 
indemnification for damages, because 
that which the injured party is to 
receive is in no other concept than 
reimbursement for such expenditures 
@aS were necessary in order to carry 
out the marriage, such as fees paid 
for the necessary documents, furni- 
ture bought for the conjugal home, 
clothing ordered, expenses incurred 
for necessary ceremonies, wedding 
presents, and for all the other ex- 
penses incurred by reason of the 
promised and unfulfilled marriage. 
The law does not speak of damages, 


and for that reason it does not au- 


thorize the wronged to seek indem- 
nity.” Manresa Comm. Civ. Code 
217. In Domalagan v. Bolifer, 33 Ph. 
471, plaintiff was allowed to recover 
five hundred and sixteen pesos which 
he had paid “as hansel or token of 
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requisite of a valid marriage under the civil law 
is consent,9? and this is required not only from 
the contracting parties themselves but from one or 


In some jurisdictions, failure to 


obtain such consent is an impediment to the mar- 


future marriage” between his son and 
defendant’s daughter, who, notwith- 
standing, married another. The fact 
that the arrangement was entirely 
verbal was not considered fatal. 

{a] Switzerland.—(1) “If an en- 
gaged person breaks his engagement 
without sufficient reasons, or if it 
is revoked for a reason for which he 
is himself responsible, he shall make 
proper amends to the other party 
and to the parents, or third persons 
who stand in good faith in prospect 
of the marriage ceremony.” Civ. 
Code art 92. (2) “If an engaged per- 
son suffer, by breach of the engage- 
ment, a severe loss in his personal 
condition, the judge can decree to 
him. a sum of money as compensa- 
tion, the fault being found to be in 


the other betrothed alone.” Civ. 
Code art 93. 

Anglo-American law see Breach of 
Marriage Promise 9 Meds 92 et 
seq. 

95. Civil codes: Cuba art 44; 
Tt art. 545 sPand gant Sica ens ane 
131; Ph. art 44; Sp. art 44; Sw. 
art 95. 

[a] Two years.—Civil codes: Ger. 


art 1302; Ven. art 66. 
Anglo-American law see Breach of 

Ege BES Promise ) 9° '@. Js) pi -336 

§ 26 ; 


96. Anglo-American law see Mar- 
riage 38 C. J. § 52 et sea. 

97. Civil codes: Arg. art 167 (14); 
Belg. art 146; Bol. art 89; Ch. art 
1055 Colt artis (CMR Vartid esa ont 
art 1465) We art W0ds Mr tartval4 6 
Guat. art 121; Hay. art 134; La. Rev. 
art 91>" Neth. ant) Soe eer -arted'sioi 
Pan. CanaleZeant. b> eRe as 0! 
Que. art 116; Rom. art 129; Salv. 
arts On UineanvegoriGae 

“Consensus, non concubitus, facit 
nuptias.” Justinian Dig. XXIV, I, 
EXEX NCE se NENG VAT ee ENV oats 
XVII, XXX. 

[a] “By the Canon law, which 
was the basis of the ancient general 
law of Christendom on this subject, 
consent alone was of the essence of 
the contract, and this has been the 
rule in every civilized and Christian 
community, except as modified . by 
positive regulation.” Ferrie v. Pub- 
lic Admr., 4 Bradf. Surr. (N. Y.) 28, 


89. 

[b] Scotland.—Marriage consists 
in ‘“‘the present consent whereby the 
parties accept each other as husband 
are witec “Stair inst. Sah tite 4 
§ 6. 

98. Justinian Inst. lib I tit xX; 
Civil codes: Arg. art 167 (10); Belg. 
art 148 (both up to twenty-one); Bol. 
art 93 (father, up to twenty-five for 
male and twenty-three for female); 
Braz. art 185 (both up to twenty- 
one); Ch, art 106 et seq (consent of 
both required up to twenty-five); 
Col. arts 116, 117 (male up to twenty- 
one; female to eighteen); Cuba arts 
45, 46 [mod by Ord. No. 140] (father, 
or in his default, mother, if party is 
a minor of twenty-three); C. R. art 
57 (1) (both up to twenty-one); Dom. 
art 148 (both, up to twenty-five for 
male and twenty-one for female); Ec. 
arts 102, 103 (under twenty-one); Fr. 
art 148 (male up to twenty-five; fe- 
male- uv to twenty-one); Ger. art 
1305 (father, up to twenty-one or 
mother, if child illegitimate); Guat. 
art 124 et seq (father’s or mother’s 
consent required up to twenty-ohe); 
Hay. art 136 (same as France); 
Hond. art 98 (2) (father’s consent re- 
quired up to twenty-one for marriage 
within three months); It. art 63 (un- 
der twenty-five, male, and twenty- 
one, female, both parents’ consent 
required); Jap. art 772 (under thirty, 
male, or twenty-five, female, both 
parents’ consent required); La. Rev 
art 97 (during minority both parents 
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riage, Justifying annulment,®? while in most others 
the marriage is valid, notwithstanding, or at least 
Other penalties may be applied, how- 


not void.? 
ever... Unreasonable withholding 


be judicially reviewed in some jurisdictions,* but 
in others there is no recourse in such eases.° 

[§ 28] (b) Capacity® is usually governed by the 
law of the place where the marriage is celebrated.’ 
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of consent may 


But a legislature may give extraterritorial force 


consent required); Mex. art 161 
(father’s or mother’s consent re- 
quired up to twenty-one); Nic. art 


112 (1); Neth. art 92 (minors require 
both parents’ consent); Pan. art 94 
(1) (up to twenty-one, father, mother 
or tutor); Pan. Canal Z. arts 116, 117 
(male up to twenty-one; female up 
to eighteen); Per. art 146 (minors 
require consent of both parents if 
living); Ph. arts 45, 46; P. R. § 135; 
Port. art 1058 (1), 1060 (3), 1061; 
Que. art 119 (both parents up to 
twenty-one); Rom. art 131; Salv. arts 
105-107 (father’s or mother’s consent 


required if parties under twenty- 
one); Sp. arts 45, 46; Sw. art 98; 
Ur. art 107 et seq; Ven. art 83 (both 
parents’ consent required up _ to 


twenty-one for the male, and eight- 
een for the female). 

“The consent of the father, mother, 
or guardian, or of one having the 
charge of such person, if any such 
be given, if the male be under the 
age of twenty years or the female be 
under the age of eighteen years.” 
Ph. Gen. Ord. No. 68 § VII. 

99. Mex. Civ. Code art 159 (II, 
IX); Mignault v. Hapeman, 10LCJur 
(Que.) 1387. 

The proceeding for annulment must 
be brought by the minor assisted by 
a curator ad hoc. Lawless v. Cham- 
berlain, 13 Montr. Leg. N. (Que.) 
is 

1. Civil ‘codes: Arg. art>13; Col. 
arts 124; 125; C. R. art 58; Cuba art 
50; Ee. art 111; Hond. art 110;. Nic. 


arts L129 NAD yalds Pan warte97% (1) 5 
Pan. Canal Z. arts 124, 125; Salv. 
art 114; Lacoste v. Guidroz, 47 La. 


Ann. 295, 16 S 836. 

{a] Philippines—In Aguilar v. 
Lazaro, 4 Ph. 735, 737, it was ob- 
served that “there is nothing in the 
law which says that such a mar- 
riage, if celebrated without such con- 
sent, shall be void or voidable. It 
must therefore be valid. This was 
the law stated in the Civil Code in 
those articles which were suspended 
by the decree of December 29, 1889, 
and finally repealed by this General 
Orders, No. 68.’ Compare Lerma v. 
Mamaril, 9 Ph. 118. 

2. Ferrie v. Public Administrator, 
A Bradt., surr.. GN,., ¥.)) 28, 200% 4 0 
(“By the ancient jurisprudence of 
France, want of parental consent was 
only cause of relative nullity and 
not absolute, and therefore it could 
be proposed only by the parents, 
-whose authority had been offended. 
(Merlin, Tit. Bigamie, No.'2)..... 
Want of consent being an impediment 
only by positive regulation, is sim- 
ply prohibitive and not ground of 
nullity. ... The contract in such 
eases is not void, but only voidable 
at the instance of the person whose 
consent was required, or of the minor 
interested’’). 

3. See infra this note. 


{a] Disinherison is authorized for 
failure to obtain such consent. Civil 
codes: Col. arts 124, 125; Ec. art 


110; La. Rev. art 112; Pan. Canal Z. 
arts 124, 125; State v. Dole, 20 La. 
Ann, 378. ‘ 

{[b] Likewise, prosecution under 
the penal code. Civil codes: C. R. 
art 58; 7 Cuba art 503) Nic. art, 113; 
Pan. art 97; Per. art 155; Ph. art 50; 
Sp. art 50. 

{c] Neither spouse may acquire 

ng from the other, nor, if an 
unemancipated minor, may adminis- 
ter his or her own property. Civil 


codes; Ares art, 170: Cuba art 50; 
pa art. 91s) Phi) varti.50%) (Sp) are 

[a] Support, however, is not for- 
feited. Civil. codes: Col, “art. 25: 


Cuba ‘art-50. (3) Eel art 11s ond, 
art, 11035 Pan: art. 978); Pan .Canal 
Zi. art, 1253 Ph. -ant S013) Salve cart 
LATS. verte D Oe CoD 

4 Civil codes: Arg. arts 167 (10), 
168 4GA)e Brazart, L8 si; eer. wa’ tplodc 
Saly.. art 112),Ur? ‘art 1125) Veni yart 
87 (tutor’s refusal). 
_ 5. Civil codes: Cuba art 49; Hond. 
art an? Pan. art 963, Ph, art e49. ssp. 
art 49. 


6. Anglo-American law see Mar- 
riage 38 C. J. § 10 et seq. 

Tey TALS Civ. Code (Joannini 
Transl.) art 159. But compare art 
239 (82). See Conflict of Laws 12 
Cope DE AOS 
aoc: Cabassa v. Nadal, 23 P. R. 

So hustinian “aInst. ) libush. bltsuor, 
XXII. (fourteen for the male and 


twelve for the female); Civil codes: 
Arg. art 9 (4) (same as Roman); 
Belg. art 144 (same as France); Bol. 
art 88 (same as Roman); Braz, art 
183 (XII) (eighteen for male and 
fifteen for female); C. R. art 56 (3) 
(marriage of one under fifteen may 
be annulled); Cuba art 830 (same as 


Roman); Dom. art 144 (same as 
France); Fr. art 144 (eighteen for 
male and fifteen for female); Ger. 


art 1303 (twenty for male and sixteen 
for female); Guat. art 120 (1) (same 
as Roman); Hay. art 133 (Same as 
France); Hond. art 97 (1) (same as 
Roman); It. art 55 (same as France); 
Jap. Civ. Code art 765 (seventeen 
and fifteen); La. Rev. art 92 (same 
as Roman); Mex. L. of Dom. Rela- 
tions (1917) ec II art 18 (sixteen and 
fourteen); Neth. art 86 (eighteen 
and sixteen); Nic. art 101 (fifteen 
and fourteen); Pan. art 92 (1) (same 
as Roman); Per. art 141 (eighteen 
and sixteen); Ph. art 83 (1) (same 
as Roman); P.'R. § 1381 (3) Ceight- 
een for male and sixteen for female) ; 
Port. art 1073 (4) (Same as Roman); 
Que, art 115 (same as Roman); Rom. 
art 127 (same as France); Salv. art 
102 (1) (sixteen and fourteen); Sp. 
art 83 (same as Roman); Sw. art 96 
(twenty and eighteen; eighteen and 
seventeen by dispensation); Ur. art 
93 (1) (Same as Roman); Ven. art 
69 (Same as Roman), 

“The law has therefore taken into 
its counsel the opinions of physicians 
as to the average ages when men 
and women in Japan are sufficiently 
developed for marriage.’ 3 De Becker 
Civ. Code Annot. (Jap.) p 41. 

{a]_ Philippines.—(1) ‘‘Males of 
14 and females of 12 are capable of 


contracting a legal marriage. Civ. 
Codevanrt 83 C2)" (Gr Ov ING: los. Slee 
Taylor v. Manila Electric R., ete., 
Co.) 16 Ph. 3226: Co) surat is noe 


criminal negligence for one of the 
parties to rely on the other’s or a 


parent’s statement of age. U. S. v. 
Penalosa, 1 Ph. 109. 
‘[b] The English common law 


likewise borrowed and followed this 
rule. Goodwin v. Thompson, 2 
Greene (Iowa) 329; Parton v. Hervey, 
1 Gray (Mass.) 119. 

10. Civil codes: Arg. art 166 (7); 
Col arts Or a(3))\s nC bercur tab Gren) yes 
Cuba art 83 (2); Ger. arts 1325, 1304, 
114, 106; Guat. art 120 (9); Hond. art 
97 (2); It. art.61; Mex. art 159 (VIII) 
(“permanent and incurable’ insan- 
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_ to code provisions on that subject and its nationals 
are governed thereby, although actually married 
in a foreign jurisdiction.® 
of the prescribed age,? of sound mind,’° not im- 
potent! or already married,!? nor, if a woman, 
previously married within three hundred and one 
days,!* nor proved adulteress,1# nor related to the - 
prospective spouse within the prohibited degrees of 


The parties must be 


ity?) Nic, art Tit (2)! "Pan. vanteo. 
Gy) Pane Canal Zart’ 140 eoje rer 
art wt? CLO) Gi se nea ante Sonics Pete 


Sr sh M2); Spi, are oot CA) a “swe art 
E20. C2) Ven. art. TL. 

Te Justinian’ Volo exon Tae hee 
P.O, OS Gea NAPS, OG i Fe ia al ha Kosh ot 


codes: Cuba art 83 (3); Guat. art 111 
(8)5. Hond. wart 85."@3)7 "It. ware Ore 
Mex. art. 257 “CVID)s Nic, art: if ¢4y2 
Pan. vant) 920(¢3).5 Pers ant 1420067. 
Phe areas (3) seb. ik. Se bol eo Que 
art 117; Salv. art 102 (8); Sp) art °83 
(3); Ven. art 70; Pothier Marriage 
pp 96, 445, 458. 

A party charged with impotence, 
who refuses to submit to a medical 


examination, thereby confesses the 
charge. Dorion v. Laurent, 17 LCJur 
(Que.) 324. 

12. Civil codes: Arg. art 166 (5); 
Belge art 147; Bol. art 90; Braz. art 
L383 CVIL); “Che arte a0¢oColrart 140 
(La). oR. ark joo \(h) Gubararts oo 
CS)'s 2Domt arte 47s) Hic. Sart too ror: 
art 147; Ger. arts 1309, 1326; Guat 
art;.120)> (6) 3) lay. art lee; *Honu- 


art 98 (CL); it: arte S6soap, are woos 
Mex. art 155; Neth. art 84; Nic. ‘art 
110 (1) 3) Pan: art 92) €4)2 Pan. “Canal 
Zusart TL Clee Geer” kairt Sisowne oi 
Phare So. GoyGre yaad Loh .elueweeon te 
art 1073 '(5)> Que. art: 118; Sp. art $$ 
(5) [the preceding subdivision (4) 
excludes also those who have taken 
religious vows of chastity]; Ur. art 
93.03) 3, Vien, art.73. 

“Japan is, and always has been, a 
monogamous country, and in no time 
in her history have polygamous 
unions been tolerated. It is qnite 
true that concubinage has existed, 
as it was considered the duty of 
every head of a house to beget male 
issue for the purpose of leaving a 
son to perpetuate the worship of his 
ancestors and himself, but the State 
has never recognized more than one 
legal wife, and, while divorce was 
formerly very easy, bigamy was 
never permitted.” 3 De Becker Civ. 
Code Annot. (Jap.) p 37. 

[a] “Polygamy was not permit- 
ted by the Romans, so that a sub- 
sisting marriage incapacitated any 
one from entering into a second mar- 


riage.’ Mackenzie Rom. L. p 97. 
13. Civil codes: Belg. arts 228, 
2004 BPaZ arts (XIV) (ten 


months); C. R. art 57 (2); Cuba art 
45 (2); Dom. art 296; Fr. arts 228, 
296 (ten months); Ger. art 1313; 
Hond. art _98 (3); Jap. art 767 (six 
months); Neth. art 91; Nic. art 112 
(2); Pans antnd 42); Ph arta) Ge 
P. R. § 1381 (6); Rom. arts 210, 296: 
Sp. art 45 (2); Ur. art 114; Ven. art 
80 (ten months). 

“The marriage contracted by the - 
plaintiff and the defendant is null 
and void because the former was jin- 
capacitated to contract the same, as 
she did, within three hundred and one 
days aM, the date of her divorce 
from her first husband.”’ 

Nadal, 25 P. R. 691, 695. yee 

14 Civil codes: Col. art 140 (7) 
(ground for annulment); C. 
55 (6); Ger. arts 1312) +1828 


art 99 (4); Jap. art 768; Neth. art 
89") Nics art 170°) 5) Pan Mart 198 
(3) > Pans Canal? ZA art icone ie) 


(ground for annulment); Ph. art 84 
(7) [the succeeding subdivision (8) 
excludes also those implicated in the 
death of a spouse. Compare P. R. 
Civ. Code § 132 (6)]1; P. R. § 132 (5); 
Port. art 1058 (3); Sp. art 84 (7); 
Urvart 93 ¢6)! 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


! 


a” if _- 
* ? oe eri | we 
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consanguinity, or affinity;'® for, under the canon 
law** and in countries where it has come civilly into 
force,!® affinity is a bar to marriage between those 


related thereby, or by adoption.!® 


canonical impediments, including affinity, have been 
put in force in certain common-law jutisdictions.?° 
The affinity degrees are computed in the same man- 


ner as those of consanguinity.?+ 


govern as regards the crime of incest.?? 
the existence of a tutorship, the tutor and his 
descendants are prohibited by some codes from 
One who has made an at- 
tempt against the life of one spouse cannot marry 
Under some codes an ordained clergy- 
man in sacris, regular or secular, is disqualified from 


marrying the pupil.?® 
the other.*4 


marriage.”® 


Lo. Raictinianvsinst.. vib) et. titi xe 
1-12; Civil codes: Arg. art 166 (1-2); 
Belg. arts 161-163; Bol. arts 91, 92; 
Braz. art 183 (J, IJ[I-V); Ch. art 103 
{recognizing all canonical impedi- 
ments Ss \Col. art (140 (9) Cy sR, art 
55 (2-4); Cuba art 84;. Dom. arts 
161-163; Ee. art 100 (recognizing the 
canonical impediments which include 
these); Fr. arts 161-163; Ger. arts 
1810, 1327, 1589, 1590; Guat. art 120 
(2, 4); Hay. arts 149, 150; Hond. 
art 99) -Gl=3).- It, arts’ (58) "59" Jap; 
art 769 (within third degree); La. 
Rev. arts 94, 95; Mex. art 159 (IV); 
Neth. arts 87, 88;.Nic: art 110 (2,%3); 
Pan arte dost. 2) pe aus. Canal 12. 
art 140 (9-11); Per. art 142 (1, 3); 
eet Oe Cl 2 ar oR Sm 8 2 
(1, 2); Port. art 1073 (1-3); Que. arts 
124 127; Rom. arts 143, Lea Salv. 
art 103.1, 2); Sp. art 84; Sw. art 
100 (1)5 Ur, art 93. (4, 5); Ven. arts 
74-77. 

16. See Affinity 2 C. J. p 377. 

17. 2 Pollock & M. Hist: Eng. L. 
pp 388, 389. 

18. ‘Justinian Dig. XXXVIII, 
LV. 2Vibs: Justinian Iinst.. tit, 2c; whet 
codes: Are. art 166 (3) (direct only); 
Belg. arts 161, 162; Bol. art 105 (an- 
nulment); Braz. art 183 (II) (direct 
only); Ch. art 104 (even despite ec- 
clesiastical dispensation); Col. art 
140. (10) (direct); C. R. art 55° (2); 
Cuba art 84 (1) (direct); Dom. arts 
TEL VAG 2) Weysart 100); Er, arts) 161, 
162; Ger. arts 1310, 1311; Guat. art 
120 (3); Hay. art 149 (direct); Hond. 
art, 99°.C1)) ste arts. 158, 59°" Jap, art 
770 (even after termination); Mex. 
art 159 (V) (direct); Neth. arts 87, 
88 (brother-in-law  and_ sister-in- 
law); Nic. art 110 (2) (direct); Pan. 
art 93 (1); Pan. Canal Z. art 140 
(10) (direct) ; Per. art 142 (2) (di- 
rect); Ph. art 84 (1, 3, 4); P. R. § 132 
(1) (direct); Port. art 1073 (1) (di- 
rect); Rom. art 143; Sw. art 100 (2) 
(direct); Unilarts 93 Cee vencyarty ce 
(direct); Pothier Traite du Mariage 
pt Lir*c. ELL 

The maxim was “Quocunque gradu, 
uis uni. conjugum junctus est con- 
sanguinitate, eodem gradu junctus 
est alteri ee lott Cooper Jus- 
tinian p 42 

fa] In aeoiletana impediments by 
affinity are abolished. Rev. Civ. Code 


[b] Quebec.—(1) Civ. Code arts 
124, 125, 127. (2) Marriage with de- 
ceased wife’s sister expressly author- 
ized. Civ. Code art 125. (3) Previ- 
ous to this amendment, marriage 
with a deceased wife’s sister was 
void. Vaillancourt v. Lafontaine, 11 
LCJur 305. 

{[c] Scotland.—St. I James VI c 
14; Fenton v. Livingstone, 3 Macq. 
497. See an interesting argument re- 
ported in the London “Times” as 
having been made in the Scotch high 
eourt of justiciary in Rex v. Ryan, 
where Leviticus XVIII 16, which was 
long supposed to prohibit marriage 
with a deceased wife’s sister, was 
urged as intended to reach polyandry 
only. 

{d] Spain.—(1) Partidas IV tit 
VI ley V; Escriche Diccionario ad 


‘arty OG. 
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By statute, the 


The same rules 
During 
is nevertheless 
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Some of the impediments mentioned above are 
dispensable, that is, may be waived by the proper 
authority, either civil®® or ecclesiastical.?7 
pediments are age,’* collateral relationship*® or 
that by adoption,®° affinity,*! adultery,?? tutorship,** 
marriage of widow within three hundred days,** 
and publication of banns.*® 

[§ 29] (4) Putative Matrimonium. Although null 
because af some dissolving impediment, a marriage 


Such im- 


recognized as a putative matri- 


monium if contracted in good faith, and in ignorance 
of the impediment, by one or both parties.*® 
a marriage produces 
parties, and their children, although and until, it 
is subsequently declared void."‘ 


Such 


‘‘civil effects’? as regards the 


But if only one 


of the parties acted in good faith, that one and 


verbum. (2) Under Civ. Code art 
84 marriage is forbidden between 
ascendants and descendants (lineal 
relatives) by affinity, between col- 
laterals by legitimate affinity up to 
the fourth degree and those by nat- 
ural affinity up to the second. 

19. Civil codes: Belg. art 348; Bol. 
art 108; Braz; art? 183 (III); ‘Col. art 


140%.Cli): Cubasart $4(3)..) Dom. art 
3485 ry art. 38485 Gers vart: 3115 
Guagtwartewi20 t:(opie Mt.) “artw60s - Tap: 
art 771 (even after termination) 


{this does not extend to collaterals. 
Art 769]; Pan. Canal Z. art 140 (11); 
Per. art’ 142°(4)+ Ph. art 84 (5,6); 
P..R. § 182 (8, 4); Rom. arts 146- 
148; Sw. art 100 (3). 

[a] Spain.—The relationships pro- 
duced by adoption are sufficient to 
prevent marriage. Partidas IV tit 
VI ley V; Escriche Diccionario ad 
verbum; Civ. Code art 84 (5, 6). 

20. See N. H. Gen. St. (1867) ¢ 
161, as amended by St. (1869) ¢ 9 
§ iL (construed in Hayes v. Rollins, 
68 N. H. 191, 44 A 176); Stewart v. 
State,-39 Oh. St. 152. 

21. Pothier Traite du Mariage 
III ec III art 2; Kelly v. Neely, 12 
Ark. 657, 56 AmD 288 (“There are no 
degrees, strictly speaking, in affinity, 
as there are in parentage or consan- 
guinity; but I am considered as re- 
lated to the parents of my wife, in 
the same degree that she _ is’). 
See Notes to Justinian Dig. 
p 422. 

22.’ ‘See. Intest-"31 'C." J. p' 376: 
eye Scotch Act of James VI c 


23. Civil codes: Arg. art 169; Braz. 
are sse- Ex Vos Coll art) 140) lays 
Cuba art 45 (3); Hond. art 99 (6); 
Mexmarts U0, shi MiNiGo arte LLCs ye 
Pan, art 94 (4); Pan. Canal Z. art 
140 (14); Per. art 145; Port. art 1058 
(2); Rom. art 149; Ven. art 81. 

24. Civil codes: Arg. art 166 (6); 
Braz. cart “183 CV ELIE); Col, “art 140 
COpur Ce. wants oo! +04) | \CuUba artes 4 
Guat. art’ 120 (7); Hond. art 

; Mex. art 159 (VI); Nic. art 
110 (4); Pan. Canal Z. art 140 (8); 
IBS aaAre rac COs Bile att esse Csi 
Ri $1382 (6);’ Portsart 1058''(4)is Salv. 
aa leayt ()uSpirart 84) Csr art 
TORCO)) 

25. Civil codes: Bol. art 107; Cuba 
art 83° (4) 3rPer.. art) 142 '€6,' 7)’ Port. 


pt 


art. 1058 (5); Sp. art 83 (4); Ven. 
art 73. 
[a] But in the Philippines this 


disqualification was removed on Dec. 
18, 1899 by the promulgation of Gen. 
Ord. No. 68 which authorizes ‘any 
unmarried male of the age of four- 


teen to marry.” In re Enriquez, 29 
lean Taye 
26. Civil codes: Belg. arts 145, 


Moa Cork, -ATt.O95, GuUubarart Son) Wome: 
arts 145, 164; Fr. ‘arts 145, 164 (presi- 
dent); Hay. arts isi IES IL (president); 
Hond. art 100; It. art 78; Mex. art 
173; Neth. art 88 (king); Pan. art 
TOs Phaart S539 P. Re § 133 (district 
court); Salv. art 123; Sp. art 85; Ven. 
art 89. 

27. Civil codes: Ch. art 103; Ec. 
art 100; Per. art 143; Que, art 127. 

28. Civil codes: Belg, art 145; 


Dom. art 145; Fr. art 145; Hay. art 
133; Mex. art 159 (IX). 


29. Civil codes: Belg. art 164; 
Dom. art 164; Hond. art 100; Mex. 
art 159 “G@os)> Nethi» arts 88; Pi RR, 


§ 133; Ven. art 89, 
fa] Cause held sufficient for 
waiver.—Ex p. Carreras, 7 P. R. 151, 


30. Civil codes: Ger. art 1771; Ph. 
art 85; Sp. art 85; Ven. art 89. 

31. Civil codes: Dom. art 164; Fr. 
art 164; Hay. art 150; Hond. art 100; 
Neth. art 88. 

32. Ger. Civ. Code art 1312. 

33. Civil codes: Mex. art 170; Ven. 
art 89. 

34. Civil codes: Cuba art 85; Ger. 
art 1313; Hond. art 100; Ph. art 85; 
Sp) artusor 

35." -€Ivil codesi"C. RR. ‘artsa6ij7695 
Hond? art) 119s Tt art 783" Pant art 

* Salv. Yart) 123; 

36. Guat. Civ. Code art 192; Smith 
v. Smith, 1 Tex. 621, 46 AmD 1 121. 

[a] In France such a marriage, 
“although actually null, has the same 
effects as if it were not null, the 
ordinary effects of a valid marriage.” 
1 Marcade p 525. See Smith v. Smith, 
43 La. Ann, 1140, 10 S 248. 

[b] Former Spanish law.—“That 
the right to the marital fourth, un- 
der the circumstances defined in the 
law, is one of the civil effects of the 
marriage, does not, as it seems to us, 
admit of dispute. If not such an 
effect, what kind of effeot is it? It 
is true that the article of our Code, 
allowing the marital fourth, is di- 
rectly derived from the Spanish law, 
being taken from Partida VI., Title 
xiii, Law 7. It is equally true that 
under the Spanish law only the legiti- 
mate wife, under a valid marriage, 
could claim it, and not a merely puta- 
tive wife. But why? ‘The answer is 
self-evident. Because the Spanish 
law contains no general provision, 
giving all civil effects to putative 
marriages. The only civil effects al- 
lowed by that law to the putative 
marriage are such as are Sanctioned 
by special provisions, and the right 
to the marital fourth received no such 
sanction. Partida IV., Title xiii., Law 
1. White’s New Recop. BS. Be ES ae 
Sec. 6; Patton v. Philadelphia, 1 ‘Da. 
Ann. 98, 105; and Spanish authori- 
ties there cited.” Smith v. Smith, 43 
La. Ann, 1140, 1150, 10 S 248.- See 
Escriche Diccionario p 1259. 

37. Civil codes: Arg. art 244 (87); 
Belg. art 201; Bol. art 119; Braz. art. 
2213" Chyart 122°''C. Ri tart 98 Cuba 
art 692 Dom, “art OL" Hhee-art/ers? 
Guat. art 192. et seq; Hay. art 187; 
Le VartoliGs. Japs acne (87.7 vex are 
278; Neth. art 150; Pan. art 133; Per. 
art 170; Port. art 1091; Que. art 163; 
Rom. art 183; Salv. art 168; Sp. art 
69; Ur. art 184; Ven. art 151; Morin 
v. Corporation des Pilotes, 8 Que. L. 
222; Levesque v. Ouellet, 22 Que. 
Super. 181; Gregory v. Dyer, 15 LCJur 
(Que.) 223; Cathcart v. Union Bldg. 
Soe., 15 L. C. (Que.) 467. See Lee v. 
Smith, 18 Tex. 142; Smith v. Lee, 1 
Tex; 621. 46 * AmD'' 121, Compare 
Morgan v. Morgan, 1 Tex. Civ. A. 315, 
21 SW 154 (decisions are not appli- 
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the children alone are entitled to claim the effects.** 


If neither spouse acted in good 
children are protected.*® 


cable under the common law now pre- 
vailing in Texas). 

{a] France.—(1) Civ. Code art 201. 
(2) “Every marriage, though invalid, 
if contracted in good faith, produces 
the effects of a valid marriage in the 
interval between the celebration and 
the judicial declaration of nullity; 
when once such declaration inter- 
venes, the marriage produces no fur- 
ther effect; but, be it understood, the 
effects produced remain forever.” 1 
Marcade p 525. (8) The French ordi- 
nance of 1639, depriving marriage in 
extremis of civil effects, strictly con- 


strued. Scott v. Paquet, 4 UCJur 
(Que.) 149. 
[b] Douisiana.—(1) Rev. art 117 


et seq; Jerman vy. Tenneas, 44 La. 
Ann. 620, 11 S 80; McCaffrey v. Ben- 
son, 40 La. Amn. 10, 3 S 393; Abston 
v. Abston, 15 La. Ann. 137; Hubbell 
v. Inkstein, 7 La. Ann. 252; Clenden- 
ning v. Clendenning, 3 Mart. N. S. 
438; Sittler v. Grimes, 3 La. A. (Or- 
leans) 363. (2) Parties to a marriage 
Subject to annulment, on a relative 
but not absolute ground, retain their 
status until annulment is decreed by 
a competent court. Delpit v. Young, 
hiniza. Ann 923, 25S b4gy C3) ihe 
marriage of plaintiff was never de- 
elared null during the life of Alex- 
ander Smith; it existed as a putative 
marriage at the instant of his death, 
and the civil effects resulting there- 
from were then complete and inde- 
structible. ... Differing from both of 
them, our Code embodies both pro- 
visions, viz: That of the French 
law giving to putative marriages 
all the civil effects of a _ valid 
marriage; and that of the Spanish 
law authorizing the claim of the 
marital portion as one of the civil 
effects of a marriage.... We are 
bound to hold that the right to the 
marital portion is one of the civil 
effects of marriage, and that it was 
produced by the marriage of plain- 
tiff, even conceding that it was only 
putative, although we do not decide 
against its validity.” Smith v. Smith, 
43 La. Ann. 1140, 1149, 1150, 10 S 248. 

[c] Philippines.—(1) Civ. Code art 
69; Sy Joc Lieng v. Petronila Encar- 
nacian, 16 Ph. 137, 173. (2) Where 
parties have been living together as 
husband and wife, the presumption is 
that they were legally married. U.S. 
v. Villafuerte, 4 Ph. 476. (3) No 
common-law marriage, or one without 
intervention of a functionary, was 
ever recognized in the Philippines. 
To show existence of marriage before 
ceremony, actual prior celebration 
must be shown; birth of children is 
not sufficient, HPnriquez v. Enriquez, 
Si Rh: 565. 

[d] Roman law.—‘‘While the Ro- 
man law established the marital por- 
tion, in the 58d and 117th Novels of 
Justinian, we are not advised that the 
civil effects of marriage were, under 
that. system, given to putative mar- 
riages, and, therefore, the authori- 
ties under that system are equally in- 
applicable.” Smith v. Smith, 43 La. 
Ann. 1140, 1150, 10 S 248, 

Anglo-American law see Marriage 
Chee Al iy" 6), 

38. Civil codes: Belg. art 202; Bol. 
arte i202 Brazwart 22lyC. Re art. 98. 
Cuba art 69; Dom. art 202; Ee. art 
118; Fr. art 202; Guat. art 199; Hay. 


art) 1383" It.. art 216; La. Rev; art 
118; Mex. art 279; Neth. art 151; 
Pom satis coueeler. wale glee hn.) sant, 
6955 Port.) art “L092 Ones art, (164; 


Rom. art 184; Salv. art 168; Sp. art 
69; Ur. art 184; Ven. art 151; Gregory 
v. Dyer, 15 LCJur (Que.) 223. 

39. Civil codes: Cuba art 69; Ph. 
art 69; Sp. art 69; Summerlin y. 


Good faith is presumed 
in such e¢ases,*® and it has been held to relieve 
from error of law as well as of fact.*+ 
presumption is overcome by proof of circumstances 
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faith, only the 


riage.*% 


But the | the dissolution 


Livingston, 15 La. Ann. 519. 

40. Civil codes: C. R. art 98; Cuba 
art 69; Mex. art 280; Pan. art 133; 
Phy art 69; Sp. art 69. 

41. Buissiere’s Succ., 41 La. Ann, 
217, 221, 5 S 668 (‘From the views 
expressed in France by distinguished 
commentators, as well as from the 
opinions there announced in some ten 
cases, it appears that it is now a 
recognized and established privilege, 
that good faith may result, as well 
from an error of law, as from an 
error of fact, and that the parties, 
contracting marriage, under circum- 
stances from which such errors arise, 
are entitled to the relief allowed by 
law. Marcade on Art. 204; Duvergier 
Toullier 1, No. 651, note a; Demo- 
lombe 8, 357, 548, et seq; Aubry & 
Rau 5, p. 46, § 460; Zacharie 1, 125; 
Laurent 2, n. 504; Accollas 1, pp. 109, 
181; Paris 9 Mess an XIII, pp 38, 1, 
775 T8=Dec. (18373 1938 4p, 1, 78);;im- 
oges 25 Aout 1841, p. 54, 1, 315; 5 Jan. 
1842, also 1840; Aix, 11 Mars 1858, p. 
58, 1082, 1860, 1871, 1880, and au- 
thorities in defendants’ brief. There 
is no reason why this humane exposi- 
tion of the law should be questioned, 
and still less, why we should run 
counter to it. We therefore adhere 
to it and hold that the principle 
ought to be applied to the instant 
case, and, therefore that, if circum- 
stances exist which were susceptible 
of inducing the belief in the wife, 
that her marriage with her uncle, 
could be valid, her good faith must 
protect her and her innocent. off- 


spring.”’ 

42. Taylor’s Succ., 39 La. Ann. 823, 
28.581, 

43. In re Hall, 61 App. Div. 266, 


270, 70 NYS 406 (‘The learned surro- 
gate has held that this putative mar- 
riage, aS he calls it, constituted a 
valid marriage which was a bar to 
the remarriage of Alice Maude be- 
fore it was annulled by a court of 
competent jurisdiction. Is this con- 
clusion correct? While it was un- 
doubtedly competent for the French 
government so to declare of mar- 
riages there celebrated, it has been 
seen that they have not expressly so 
declared. Such an important provi- 
sion in the law, if not expressed, 
should be found only by necessary 
implication. In the first place such 
implication is not warranted by the 
sections of the French Code. It might 
well be inferred that the rights as- 
sured to an innocent party to a void 
marriage upon annulment should be- 
long to such a party before an an- 
nulment of the attempted marriage. 
But those rights are simply the civil 
rights of property. The purpose of 
the law in granting civil rights to an 
innocent party is fully accomplished 
by according to her and her children 
the rights of property. It can add 
nothing to give her a status aS a mar- 
ried woman, Such a _ construction 
would, and this case has, worked to 
the detriment rather than the benefit 
of the person for whose benefit the 
law was enacted. The very fact that 
those rights are given only to an 
innocent party while withheld from 
a party. not innocent is to our minds 
convincing of an intent to award to 
the innocent party only property 
rights and legitimacy to the children. 
The marriage is not declared valid 
even though both parties be innocent. 
Much less could it be if one party 
only be innocent and the civil rights 
of the marriage refused to a guilty 
party’’). 

“The phrase in article 69 ‘civil ef- 
fects’ means that even though the 
marriage was null and void, if it 


putting the party on notice.*? mek 
that the ‘‘civil effects’? referred to are limited 
to property rights and do not validate the mar- 
The community property** is divided, at 


‘sel, 


[§ 29 


Tt has been held 


of the conjugal partnership, be- 


tween the legitimate and the putative wife.* 


was contracted in good faith, the 
parties who contracted the same in 
good faith shall have the same rights 
under the law, with reference to the 
community property, as if the mar- 
riage was absolutely legal.” Sy Joc 
Lieng v. Petronila Encarnacion, 16 
Phi Leta te, 

44. Community property generally 
see Husband and Wife 31 C. J. §8 
1069-1404, 

45. Waterhouse vy. Star Land Co., 
139) Wha. 77, < TL. SS sos mere nave 
Tenneas, 44 La. Ann. 620, 11 S 80; 
Abston y. Abston, 15 La. Ann. 137; 
Hubbell v. Inkstein, 7 La. Ann. 252; 
Sy Joc Lieng v. Petronila Encarna- 
cion,, 16 Ph, 137. 

“We agree with the plaintiffs’ coun- 

that the second wife, and the 
children conceived during her good 
faith, have all the rights which a 
lawful marriage gives. We concur, 
on that subject, in the opinion of the 
late Supreme Court in the case of 
Clendenning v. Clendenning, 3 Mart. 
N. S. (La.) 488, already cited. It is 
because Eleonore Hook had all the 
rights of a lawful wife, that the 
plaintiffs have no title or claim to 
lands acquired by their father during 
the existence of the two marriages. 
The plaintiffs have taken it for 
granted that there could not be two 
communities. This is an error; the 
laws of Spain recognize in such cases 
two entire communities. As the wife, 
under those laws, forfeits her share 
of the acquets and gains when she 
is guilty of adultery, so the husband 
forfeits his share when he has two 
wives living, and each of the wives 
takes the undivided half to which the 
law would entitle her, if she was 
alone.’’ Patton v. Philadelphia, 1 La. 
Ann. 98, 105, 106. 
Quebec.—In Cathcart v. Union 
re SOC. LD iow. +O. DLALbiEee ED 
suing as widow for certain property 
of her deceased husband, ‘alleged: 
“That the said James Wilson for ten 
yéars previously to the 23rd April, 
1838, had been and was a resident in 
the city of Quebec, and therein was 
reputed and stated to be a bachelor 
and unmarried, and as such was uni- 
versally considered and reputed, and 
that the said Matilda Cathcart, on 
the said 23rd day of April, 1838, mar- 
ried the said James Wilson, in good 
faith, supposing him to be a bachelor 
and an unmarried man as he repre- 
sented himself to be. To this action 
the defendants pleaded that on the 
said 21st April, 1838, the said James 
Wilson was neither a bachelor nor a 
widower, but that on the contrary 
he, the said James Wilson, had, on 
or about the 16th of June, 1829, at 
Abbey Dore, in the county of Here- 
ford, in England, been married to one 
Ann Harper, then a spinster, which 
said Ann Harper, on the said 23rd 
day of April, 1838, was still living.” 
The court awarded one third to the 
legitimate wife and divided the resi- 
due equally between plaintiff and the 
children of both marriages, thus 
giving civil effects to the second 
marriage. 

[b] Spain.—“‘Out of the acquets 
and gains the debts must be paid, 
because what the parties owe during 
the marriage cannot form a part of 
the acquéts and gains, and belongs 
to the creditors. The balance, after 
paying the debts, must be divided 
between the two wives, without any 
portion of it going to the succession 
of the husband. The reason of this 
is that, by the laws of this realm, 
one-half of the acquéts and gains 
belong to the first wife, although 
they have been made by the hus- 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


ees sace , 
§§ 30-31] 


& 


[§ 30] (5) Celebration.4® In the primitive Roman 
law but one form of marriage ceremony—con- 
farreatio—was recognized, and this was available 
only to patricians.*” In time, however, the plebeians 
(by adapting to matrimonium the transaction of 
mancipatio), devised a ceremony known as coemptio 
which, as its name implies, was in form a pur- 
chase and probably a survival of a much more 
prunitive stage.*#® Recognition was also secured for 
another form of matrimonium known as usus which 
resembled the ‘‘common law marriage,’’ and con- 
cohabitation for 
All these were eventually superseded by 
Just when the religious 
ceremony came to be required appears to be un- 
But the forms now observed in catholie 
countries are those prescribed by the Council of 


sisted in uninterrupted 


year.*? 
the ‘‘free marriage.’’>° 
certain.®+ 


Trent, which require presence of 


nesses, and the publication of the banns. 
civil law countries marriages must now be per- 
formed by a functionary of the state.>% 
this is permitted but not required,°®* although some 


band. Lib. 5, Nueva Recopilacion, 
tit. 9, 1-6. And although the second 
law of this title requires the cohabi- 
tation of the wife with the husband, 
in order that she be entitled to her 
share, yet as the marital cohabita- 
tion has not been failed through her 
fault, but, on the contrary, through 
the fault of her husband who aban- 
doned her, she is not to lose her 
rights on account of the fault and 
misconduct of her husband. Impu- 
tari non debet ei per quem non Stat, 
si non faciat quod per eum fuerat 
faciendum. De. Reg, Jur. 6 reg. 41. 
To the second wife the other half is 
due, because, by virtue of her good 
faith at the time of her marriage, she 
is reputed a lawful wife, for the 
same reason for which the law recog- 
nizes her issue as legitimate. This 
is affirmed by Covarruvias in Epit., 


Duel Can. sect. 1, NOn40s) Antonio, 
Gomez, 1. 50 de Toro, no. 77; and 
Molina de Just. tract. 2 disp. 433; 


who all agree that it is the common 
opinion of the doctors of the law 
that a woman, marrying in good 
faith, although the marriage may be 
null, is entitled to one half of the 
acquéts and gains. From which it 
results that one-half goes to each 
of the wives, and that the husband 
deceiving the second wife and doing 
a grievous wrong to the first, refuses 
unjustly to either the share which 
belongs to her; and that he is bound 
to satisfy both out of everything he 
possesses, because the law favors 
those who are deceived against those 
who deceive them. Cum deceptis et 
non deeipientibus jura subveniunt. 
In taking from the father’s succes- 
sion those acquétS and gains, no 
wrong is done to the inheritance or 
the legitimate portion of his chil- 
dren, because this is a just debt 
which he owes to his two wives, and 
the thing which the father owes is 
not inherited by his children, but 
taken by his creditors, as their own.’ 
Paz Consultas Varias, pp 483-4.” 
Patton v. Philadelphia, 1 La. Ann. 
98, 106. 

46. Anglo-American law see Mar- 
riage 38 C. J. § 77 et seq. 

47. Lobingier Ev. Rom. L. (2d ed, 
1923) p 33. 

“Confarreatio was a solemn reli- 
gious ceremony, before ten witnesses, 
in which an ox was sacrificed, and a 
cake of wheaton bread was divided 
by the priest between the man and 
woman as an emblem of the con- 
sortium vite, of life in common.” 
Mackenzie Rom. L. p 95. “The ten 
witnesses apparently represented the 
ten curiz of which the tribe was 
composed, or the ten gentes of which 
the curia was composed, or, if the 
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low.®* 


husband.®8 


one 


priest and wit- 
o2 ln most 
panionship 
In others 


decimal division continued further, 
the ten families of which the gens 
was composed.” Gaius Inst. p 112; 
Poste Gaius (Whittuck ed) p 69. 

48. Lobingier Ev. Rom, L. (2d ed, 
1923) pp 57, 58. 

49. Lobingier Ev. Rom. L. (2d ed, 
1923) p 59. 

50. Sohm Rom. L. (3d ed) p 456. 

51. Mackenzie Rom. LL. p_ 103 
(“The Abbe Fleury states that mar- 
riage was considered by the earliest 
Fathers of the Christian Church an 
ecclesiastical as well as a civil cere- 
mony. But other eminent writers 
take a different view, and contend 
that the authorities cited by Fleury 
do not support his assertion. ... The 
IKsmperor Leo the Philosopher, A. D. 
886, appears to have been the first 
who declared ecclesiastical benedic- 
tion necessary to marriage; but his 
constitution was in force in the 
Eastern empire only. Among the 
early barbarian codes no mention is 


made of this ceremony’’). 

52. Mackenzie Rom. L. p 104; 
Civil codes: Bol. art 99; It. art 70; 
Sp: part 05: 


53. Civil-codes: Arg. art 194 (87); 
Belg. art 165; Braz. art 192 et seq; 
Ch. art 12 et seq (Law of Jan. 10, 
L384)i7 (Col artsy 126, 135) iDoem- ant 
165 et ‘seq; Fr. art 165 -et ‘seq; Ger. 
art 1317 et seq; Guat, art 143 et seq; 
Hayoe art alo Honda art lod set 
seq; It. art 93 et seq; Mex. lib I tit 
Virart 157; Neth, art 135; “Nice arts 
95, 134; Pan. Canal Z. arts 126, 135; 
Salv. art 97; Ur. art 83 et seq; Ven. 
art 67. 

54... Civil codes: "C. RR: “art (59) Jet 
seq; Cuba arts 42, 86; La. Rev. art 
103; Pan. art 88 et seq; Port. art 1072; 
Que. arts 128, 129; Sp. art 86 et seq; 


Sw. art 116 et seq; Lopéz v. Valdes- | 


Gait Lode 

Philippines.—‘‘Marriage may 
be solemnized by either a judge of 
any court inferior to the Supreme 
Court, justice of the peace, or priest 
or minister.’ Gen. Ord. No. 68 § 5; 
Ui Swe Van eLinay Oleh Use Ogee va 
Macleod, 3 Ph. 510. 


{b] Porto Rico.—(1) Similar to 
Philippines. Act March 10, 1904 
(Rev--St: & Codes § 3210). @) A 
foreign clergyman may solemnize 
marriages in Porto Rico. Op: 
Atty.-Gen. (P. R.) p 163. 

65.) Civil codes: "He. art, 113; “Sp: 


art 75 et seq; Benedicto v. De la 
Rama, 8 Ph.. 34, 39 [rev on other 
grounds 201 U. S. 308, 26 SCt 485, 
50 L. ed. 765]. 

[a] Quebec.—A marriage between 
two catholics celebrated by a protes- 
tant minister, without publication of 
the banns, is void. Valade v. Cousi- 
neau, 2 Que. Super. 523; Laramée vy, 


[40 C.J.] 1265 


of them require a religious ceremony where one of 
the parties is catholic or both are,°® while others 
recognize nothing less.°® And even where civil mar- 
rlage is required, a religious ceremony may fol- 
Under the Roman law, marriages might be 
contracted without the personal presence of the 
So the modern law recognizes marriage 
by proxy to whom a special power has been given.°® 

[§ 31] (6) Consequences—(a) In General. Under 
the early Roman law, marriage, whether by con- 
farreatio, coemptio, or usus, resulted in manus, a 
species of marital authority corresponding closely 
to the paternal power as regards descendants.°° 
So the modern civil law recognizes a marital power 
(potestad marital) which is the sum of rights ac- 
corded the husband by law over the person and’ 
property of the wife.®+ 
result from the ‘‘free marriage, 
still left the husband the right to his wife’s com- 
with all 
under the modern civil law, the wife must usually 
follow the husband wherever he may establish his 


And while manus did not 
62 its extension 


its incidents.°* Similarly, 


Evans, 25 LCJur 261. 
56. Civil codes: Bol. 
art 156 et seq. 
57. Civil codes: Arg. art 196 (39); 
Ur. art 84; Ven. art 68. 
58." Justinian “Dis Sexrlh XOGiE, 
Cubaye arte Ses 


Vixen, Ter 
Guat. art 136; Hond. art 131; Pan. art 


art 99 bers 


59. Civil codes: 


109); (Ph, art) 8.72,2Salv.l anus loose Ds 
Eel 5: | ahi bes 
60. “Manus mariti is the marital 


power of the old type. It represents 
a particular form of the general 
power exercised by the head of a 
household over its members—a kind 
of counterpart of the patria potes- 
tas.” Sohm Rom. L. (2d ed) p 477. 

[a] “As regards the wife’s prop- 
erty, the rule is the same as in the 
case of a child in power: whatever 
the wife acquires she acquires for 
her husband, and any property she 
may have at the time of her mar- 
riage passes in its entirety (per uni- 
versitatem) to her husband by the 
necessary operation of law.” Sohm 
Romi. (3a ed) pp 459: 

Gl. ‘Civilvcodes:.Chy_ art, Ts2yecols 
art 177; Ec. art 126; Pan. Canal Z. 
art Lid: 

[a] 
minor an 
acts as her guardian. 
(eal J 

62. “A free marriage is not how- 
ever, by any means, a marriage 
without marital power. Indeed, it 
would be more correct to say that a 
free marriage is the only marriage 
where there is a genuine marital 
power, i. e. a power which, instead 
of being a mere copy of patria po- 
testas, is a special power peculiar to 
a husband as such. In a free mar- 
riage the husband has the marital 
power of the jus gentium, i. e. of 
Roman law in its advanced state of 
development.” Sohm Rom. L. (2d 
ed) p 479. 

63. Sohm Rom. L. (8d ed) p 461 
(“With the husband’s right to the 
companionship of his wife is con- 
nected his right to decide all ques- 
tions incident to the married life. It 
is he, for example, who determines 
where they shall reside, for the wife 
ipso jure shares her husband’s domi- 
cile; it is he who decides on the 
education (including the religious 
education) of the children and on the 
nature and extent of the household 
expenditure. Thus even free mar- 
riages involve the principle of the 
wife’s subordination to the will of 
her husband, but it is a subordination 
differing in kind from that of the 
children; it is a subordination modi- 
fied by an infusion of the principle 
of partnership’’). 


Japan.—When the wife is a 
the husband of age, he 
Civ. Code art 
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residence,** and this obligation may be enforced by 
judicial decree.*® The husband must protect the 
wife and the wife must obey the husband.°® The 
obligation of support usually is reciprocal,°™ al- 
though some codes impose it upon the husband 
alone.*? In most jurisdictions the husband repre- 
sents the wife in judicial proceedings and she can- 
not appear therein without his consent,°® except a 
criminal one, or where the husband is the adverse 
party, or she is authorized by law.’° But refusal 
of such consent is subject to judicial review.” 
Some codes, however, have eliminated the require- 


64. Civil codes: Arg. art 210 (53); 


Belg, art 214; Bol. art 131; Braz. art 69. 
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68. Arg. Civ. Code art 208 (51). 
Civil codes: Arg. art 211 (54); 


. - "Tey 2)? oe 
€ a} 


" [§§ 31-32 


ment altogether.’? 

[§ 32] (b) As to Froperty. The property of each 
spouse, under the ‘‘free marriage’’ of Roman law, 
was distinet.72 That of the wife was known as 
bona paraphernalia,’* which has been carried for- 
ward into the modern civil law,’® which, under 
some codes, the wife administers,’® in the absence 
of a contrary agreement,’ although under others 
the husband administers it.78 The modern civil law 
marriage creates the conjugal partnership or marital 
community of which the husband is the’ head or 
administrator ;7® and the wife cannot, without his 


seq; P. R. § 160; Rom. art 202; Salv. 
art 186; Sp. art 1381 et seq; Rovira 


Poo e GULL lve tO, ane dads (COL Tart 
LS Cw Ryvart. Wi, Cuba arts 56} "58 
Dom ert) 214; sie. art 127; Kr art 
Q14- Ger. art 1854; Guat. art 151; 
. art 198; Hond. art 168; It. art 
1381; Jap. art 789; La. Rev. art 120; 
Mex. arts 190, 195; Neth. art 161; 
Nic. art 152; Pan. art 112; Pan. Canal 
7. art 178; Per. art 176;. Ph. arts 66, 
58; PL R. §§ 156, 168; Port. arts, 1184 
(2), 1186; Que. art 175; Rom. art 196; 
Salv. art 183; Sp. arts 56, 58; Sw. art 
160; Gahn v. Darby, 36 La. Ann. 70; 
Yanez de Barnuevo v. Fuster, 29 Ph. 
612. 

65. Civil codes: Salv. art 183; 
Ven. art 179; Gahn v. Darby, 36 La. 
Ann. 70. 

[a] Force or police action cannot 
be empowered to compel performance 
of the obligation. Hond. art 168; Nic. 
Civ. Code art 152, 

[b] Quebec.—(1) Sansfacon  v. 
Poulin, 13 Que. L. 58, 63 (where An- 
drews, J., after an exhaustive review 
of the French authorities, rendered 
a judgment reciting that ‘‘The Court 
... doth hereby condemn and order 
the defendant to return to the home 
of her said husband, the plaintiff, and 
there remain and live as his wife, 
and in default of her yielding obedi- 
ence to this judgment and order, 
within fifteen days after the service 
upon her of a copy thereof,. doth 
hereby adjudge and declare further 
that she the said defendant do for- 
feit all rights and advantages .what- 
soever to her accruing or appertain- 
ing under and by virtue of the stipu- 
lations made by the plaintiff in view 
of his intended marriage with her 
in her favor, contained in the deed 
of gift by the plaintiff to Elzéar 


Esquiambre dit Sansfacon, before 
Guay, N. P., Quebec, 25th January 
1886, to all intents and purposes 


whatsoever, and this without preju- 
dice to the execution of this judg- 
ment and the enforcement of obedi- 
ence thereto on the defendant’s part 
in due course of law’). See also 
Fisher v. Webster, 6 Que. Super. 25; 
Gadbois v. Bonnier, 5 LCJur 257, 266. 
(2) But the obligation is dependent 
on the husband providing a suitable 
home. Janvey v. Cree, 8 Que. Super. 
19. See Sansfacon v. Poulin, supra. 
66. Civil codes: Belg: art 213; 
Bor, art. 250) Ch, art, 131: Coll art, 176; 
Gum cartevo, Cuba.art.b7 > Dom. ant 
Zone weartedl cor Hee art) 2 hos, Guat, 
aktiwilpvs ay are Lor; (lt. fart 13o3 
Mex. art 192; Neth. arts 161, 162; 
Pan. art 110; Pan. Canal Z. art 176; 
POL are Donn bat ev: te LO moss, Port. 
art 1185; Que. art 174; Rom. art 195; 


Salv, eart USZe asp. ant yb.) Ur. art 
130; Ven. arts 175, 179. 
67. ) Civil, ‘codes: Bele.. art, 212; 


Bol. art 129; Ch..arts 131, 134; Col. 
art 179; Ch Rigarts 74; Dom. art’ 212; 
Hearts 125), U28is, Hr. ant 2123 Hay, 
arnt, 1963) Ite are locke dap. party. 1.90% 
La. Rev. art 119; Mex. arts 191, 193, 
205; Neth. art 162; Nic. art 151; Pan, 
art 111; Pan. Canal Z. art 179; Port. 
art 1184 (3); Salv, art 184; Ur. arts 
120, 131; Ven. arts 174-176. 

The husband is not absolved from 
his obligation by his wife’s flight on 
account of his cruel treatment. In re 
Baurens, 117 La. 186, 41 S 442. 


Belg. art 215; Bol. art, 132; Braz. art 
2429CV1D)siChvart W363). Col, art Tet; 
Cuba art 60; Dom. art 215; Ec. art 
130; Fr. art 215; Guat. art 153; Hay. 
art? 199 Vit art? U4)" Lal” Rev. “art 
12a; Mex. art. 197%. Neth;,,art41663 
Pan; Canal 74, fart ost. Per part: 1193 
Port. art 1192; Que. art 176; Rom. 
art, 1973)|-Sp.- art 603 (Sw, artyh6 85 
Uris sart), 133s Ven. carte) 130; 315 
Artisans Permanent Bldg. Soc. v. 
Lemieux, 15 Que. L. 35; Neron v. 
Breton, 15 Que. Super. 339. 

[a] Philippines.—‘‘Article 60 of 
the Civil Code, upon which the plain- 
tiff relies, is not in force in these 
Islands (Benedicto v. De la Rama, 
3 Ph. 34); but article 49 of the Law 
of Civil Marriage of 1870, which was 
extended to these Islands by the 
royal decree of the 18th of April, 
1883 (notes to Spanish Civil Code, 
p. 12), contains substantially the 
Same provisions as article 60 above 
referred to.” Casalla:'v. BEnage, 6 
Ph. 475, 476. 

[b] A proceeding against a feme 
couverte without authorization by, or 
service on, her husband is_ ineffec- 
tual. Bertrand v. Knox, 39 La, Ann. 
431, 2 S 68; Bertrand v. Knox, 38 La. 
Ann. 350; Artisans Permanent Bldg. 
Soc. v. Lemieux, 15 Que. L. 35. 

70. Civil codes: Belg. art 216; 
Bol. art 133; Braz. art 248 (VI-IX); 
Chivartet3o:. Colkrart, 131s Cuba cant 
60; Dom. art 216; Ec. art 130; Fr. art 
216s) (Guat. art edoos © Lave hare) 2400; 


“Mex. art 202 (I, II); Neth. art 166; 


Pan, Canah Z.sart) 181..,Ber.art (279; 
Port. art 1192; Sp. art 60; Sw.: art 
1682 Ur.art 134" Ven. art 185 G2, 3). 

71. Civil, -codes:.. Belg. art ~ 23:8; 
Braz. art 245; Col. art 188; Dom. art 
213° Ee. art. 13%3' Re art 2185. Hay. 
art. 202;.,It:cart «1363, Mex) art 200: 
Pan. Canal Z. art 188; Rom. art 200; 
Ur, art 139; Ven. art 184. 

{a] Louisiana. — (1) Reve, siCiv. 
Code art 124. (2) But judicial au- 
thorization may be granted only in 
case of the husband’s refusal or ab- 


sence. Saunders v. Burns, 38 La. 
Ann. 367. 
[b] Quebec.—(1) Civ. Code art 


178; In re Gagnon, 4 Montr. Leg. N. 
108. (2) Judicial authorization will 
not be granted unless it appears 
manifestly advantageous to the wife. 
Rochon v. Deschamps, 16 Que. Super. 
21. (8) Such authorization merely 
replaces the husband’s and does not 
transfer his right of action to the 
wife. Carriéres v. De La Court, 16 
Que. Super. 207. 


72, Civil codes: C. R. art 78; Nic. 
art 1O7soP NR. $1615 Salv: art. 189, 
73. “In the free marriage of Ro- 


man law the principle of separate 
property was strictly applied. The 
property of both husband and wife 
remained unaffected by the marriage, 
not only during their joint lives, but 
also after the death of either of 
them.’ Sohm Rom. L. (3d ed) p 463. 

74. Sohm Rom. L. (8d ed) p 463. 

75. Civil codes: Belg. art 1574 et 
seq; Braz. arts 310, 311; Cuba art 
1381 et seq; Dom. art 1574 et seq: 
Fr. art 1574; Ger. art 1363 et seq; 
Hay. art) 2359 petsseds wit warts. 33, 
1425 et seq; La. Rev. Civ. art 2383 


et seq; Nic. art 153; Per. art 1033 et 


art 1381 
woman can, without her husband’s 


public instrument. 


v. Registrar, 21 P. R. 394, 397; Altuna 
ve Oritzh 25 Pie. 31 8sN3265 

[a] Costa Rica.—If there is no 
contrary agreement, each party re- 
tains title and control of all property 
owned at the time of the marriage, or 
acquired during the same, and the in- 
come from each. Civ. Code art 76. 
Germany.—(1) Civ. Code art 
(2) “Should the husband have 


‘no property of his own upon which 


to create the mortgage referred to in 
article 1349, he shall remain bound 
to create it on the first real estate 


of property rights he may acquire.” 


Civ. Code art 1354. 
{c] Louisiana. — (1) 


Rev. Civ. 
Code art 2384. 


(2) One who performs 


labor on property which he has good 
reason to believe is paraphernal need 
not show the husband’s authorization 


for his employment. Hellwig v. 


Civ. Code. 
(2) A married 


West, 2 La. Ann. 1. 


{d] Philippines.—(1) 


et seq. 


permission, make a valid contract as 


to the management of bienes para- 
fernales. 
475. 
erty cannot be attached for her hus- 
band’s debt. 
Ph. 267. 

lating to 


Casalla v. Enage. 6 Ph. 
(3) A wife’s paraphernal prop- 


Alvaran v. Marquez, 11 
(4) A promissory note re- 

the wife’s paraphernal 
property is valid, although executed 


without her husband’s consent. 
Eliot v. Montemayor, 9 Ph. 693; 
Casalla v. Enage, supra. (5) Mere 


administration of wife’s property by 
the husband, although with her con- 
sent, does not deprive the wife of 
ownership. Rodriguez v. De la Cruz, 
8 Ph. 665. (6) Gifts of real estate 
propter nuptias must appear in a 

Camagay v. La- 
gera,t PhesQi: 


76. Civil codes: Belg. art 1576; 
Cuba art 1384; Dom. art 1576; Fr. art 
1576; Hay. art 1361; Hond. art 1485; 
La. Rev. art 2384; Per. art 181; Ph. 


art 1384; Salv. art 186; Sp. art 1384; 
Ven. art 186. 


[a] 


Porto Rico.— (1) 
§§ 160, 


161. 


Civ. Code 
(2) Under Rev. Code 


art 159 the property of the conjugal 


partnership cannot in any way be en- 
cumbered without the consent of the 
wife. Amadeo v. Registrar of Prop- 
erty. LP; BR. 452. 

Spain.— (1) Civ. Code art 
(2) The wife administers her 
paraphernal property and may, with- 
out her husband’s consent, make 
contracts relating thereto. Casalla 
v. Enage, 6 Ph. 475 [cit Sentence Sp. 
Supr. Trib. Nov. 8, 1898]. 

77. Civil codes: Braz. arts 233 
(1D) 3h Cuba vart 1384. Phosart 
1384; Sp. art 1384. 

ivil codes: Arg. art 209 (52); 
art 1805; Ec. art 129; Ger. art 
1863 et seq; Jap. arts 801-805; Neth. 
art 160; Pan. Canal Z. art 1805; Sw. 


79. Civil codes: Arg. arts 209 
(62), 13810° (1276); Braz. art 233; Ch. 
arts 135, 1749; Col. arts 180, 1805; 
Cy. Ral art 7%. Cubay.arts. .59, 1422. ret 
seq; Ee. art 129; Ger. art 1443; Hond. 
art 109; It. art 1433 et seq; La. Rev. 
art 2404; Mex. arts 196, 1975; Neth. 
art,189)) Pan, art.J1923)Pan.<Canal Z, 
arts 180, 1805; Per. art 180; Port. 


Vart 201; Ur. art 132. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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permission, purchase or alienate property or con- | tract obligations,®° except as regards articles lke 


vart 1189; Sp. arts 59, 1412 et seq; 
Sw. arts 160, 200, 216; Ur. art 132; 
Shorey v. Radford, 5 RevdeJur 
(Que.) 42. 


“This power of the husband, which 
effaces the personality of the wife, 
and which is manifested by the name 
of lord and master of. the commu- 
nity, given to the husband; this 
power, which seems like unto an ab- 
solute sovereignty, exists as well in 
the relations of the spouses between 
themselves as in their dealings be- 
tween third parties. In effect, the 
husband can dissipate the goods of 
the community; he can lose, destroy, 
break and dilapidate. Martius potest 
perdere, dissipare, abuti; this is an 
elementary axiom of the Palace (of 
Justice). The wife has no right to 
call the husband to account, no dam- 
age to obtain for his acts. Hence it 
is true, indeed, that the husband is 
more than an administrator; he is 
an administrator com _  libera.” 2 
Troplong Contrat de Mariage p 138 


No 158. 

[a] Philippines.—(1) Civ. Code 
arts 59, 1412 et seq. (2) Under Civ. 
Code art 1407, where land is con- 
veyed to the wife and the evidence 
fails to show with whose money it 
was purchased, it will be presumed 
to belong to the conjugal partner- 
ship. Aifonso v. Natividad, 6 Ph. 
240. (3) Land repurchased by the 
wife, after the husband’s death, with 
her own money and in her own be- 
half, becomes her separate property 
and does not pass to the heirs, al- 
though originally sold by the partner- 
ship with a pacto de retro. Alfonso 
v. Natividad, supra. (4) The pro- 
ceeds of a loan negotiated by a hus- 
band upon his wife’s property with 
her consent belong to the partner- 
ship, and a house constructed there- 
with is liable for the husband’s 
debts. Palaneca v. Smith, 9 Ph. 131. 
(5) Affairs of conjugal partnership 
may be liquidated in proceeding for 
divorce if the decree is granted. De 
la Rama v. De la Rama, 7 Ph. 745, 
(6) Inventory of actual property pos- 
sessed by spouses at time of dissolu- 
tion must be made in administration 
proceedings. Alfonso v. Natividad. 
supra. (7) Inventory must include 
husband@’s' capital, dowry, Wwidow’s 
bienes parafernales, and all property 
acquired during partnership’s exist- 
ence. De la Rama v. De la Rama, 
supra;, Prado |v, Lagera,,.7, Ph, 395. 
(8) Conjugal property cannot be 
ascertained by computing profits 
of each year of partnership’s exist- 
ence. De la Rama v: De la Rama, 
supra. (9) Evidence found. insuffi- 
cient to overcome presumption fixed 
by Civ. Code art 1407 that all prop- 
erty of marriage is conjugal. Lim 
v. Garcia, 7 Ph. 320. (10) Evidence 
found insufficient to overcome the 
presumption that a house built by 
the wife on leased land was conju- 
gal property. Joaquin v. Avellana, 
1d Ph, 249, 254. (i1) A conjugal 
partnership dissolved by death of 
must be liquidated in ad- 
ministration proceedings. Prado v. 
Lagera, supra; Alfonso y. Natividad, 
supra. (12) When the conjugal 
partnership is dissolved by the wife’s 
death, the husband is the administra- 
tor of its affairs, and, in case of his 
death, his administrator is also that 
of the partnership. Enriquez v. 
Victoria, 10 Ph. 10. (13) The liqui- 
dation of the vartnership should take 
place in the proceedings for the set- 
tlement of the husband’s. estate. 
De la Rama v. De la Rama, supra; 
Prado v. Lagera, supra; Alfonso vy. 
Natividad, supra. (14) For install- 
ments of rent accruing a year after 
the dissolution of the conjugal part- 
nership, neither defendant nor the 
estate of deceased’s spouse is liable. 
Macke v. Rubert, 11 Ph. 480, 484. 

{[b] Porto Rico.—(1) Civ. Code 
§ 159; Veve v. Fajardo Sugar Grow- 
ers’ Assoc., 18 P. R. 277, 286; Mos- 
coso vy. Registrar of Property, 12 P. 


Rese, ool Ca) ee Accordins to rhe 
former as well as the present Civil 
Code, the husband is the adminis- 
trator of the property of the conjugal 
partnership, and from this principle 
is derived in strict law the necessity 
of his being the person to execute the 
deeds of donation, alienation or ob- 
ligations for a valuable consideration 
involving the property of such part- 
nership. The innovation introduced 
by our Revised Civil Code has been 
confined to protecting the interests of 
the wife, requiring her express con- 
sent when acts such as those re- 
ferred to in the preceding para- 
graphs are concerned. In the case 
at bar, the requirements of the law 
have been complied with, although in 
inverse form, because while the wife 
appears as the party making the sale, 
this is done with the concurrence of 
her husband, who gives his consent 
in an express manner, and signs the 
said document with her before the 
notary.’ Vidal v. Registrar of Prop- 
erty, 12 Porto Rico. 198, 200. (3) 
“According to section 161 of the Civil 
Code, the husband is the legal repre- 
sentative of the conjugal community. 
This is but a consequence of the duty 
of the husband to protect the wife, 
from which is derived the right to 
represent her in an action, because 
perhaps in this, more than anything 
else, she may be in need of his sup- 
port and protection.” Porto Rican 
Leaf Tobacco Co. v. Ereno, 16 P. R. 
96, 101. (4) ‘‘As under sections 159, 
161 and 1327 of the Civil Code the 
husband is the legal representative 
of the conjugal partnership, the 
right of action. for an obligation or 
property of the community belongs 
to him. We are aware, of course, 
that section 62 of the Code of Civil 
Procedure provides that all persons 
having an interest in the subject of 
the action may be joined and the wife 
may be a proper party in an action 
for injuries, but she is not the prin- 
cipal or necessary party to the action. 
It may be doubted whether in the in- 
terests. of simplicity she should be 
joined at all.” Vazquez v. Valdes, 28 
P, R. 431, 436. (5) Real property ot 
the conjugal partnership may not be 
alienated nor encumbered without the 
consent of both Spouses. Crehore v. 
Guayama Registrar, 25 al hte (A ODe 
796. (6) Renewal of mortgage not 
alienation. Agrait v. San Juan Reg- 
istrar, 34. 2). 2 0p, 206; .ernandez 
Perez v. Registrar, 26 PY R671, 675. 
Cp STruecit isethat sin othe, Porto 
Rican Code of 1902 there was inserted 
a provision, previously commented on 
(section 1329), limiting the power of 
the husband to dispose of the immov- 
able property of the community with 
out the consent of the wife. But this 
express limitation as to one particu- 
jar class of property, by inverse rea- 
soning, is a reaffirmance of the power 
of the husband as head and master 
of the community in all other re- 
spects. The contention that because 


both by the Code of 1889 and of 1902 


acts done by the husband as head and 
master of the community in fraud 
of the wife shall be void, therefore 
the expenses of the husband made 
during the community are subject to 
be reviewed on the dissolution of the 
community because of their unreason- 
able character is without. merit.” 
Garrozi v. Dastas, 204 U.S. 64; 82, 27 
SCt 224, 51 L. ed. 369. (8) The pro- 
visions of Civ. Code art 1407 refer 
to matrimonial property or that ac- 
quired during matrimony. Caamanc 
Ve cancel, i" beh. 209. . (9) De snws= 
band is obliged to defray the ex- 
penses of the wife originating in the 
defense of her rights, but this does 
not extend to expenses which origi- 
nate in unsuccessful suits nor to 
capricious expenses or excessive ob- 
ligations contracted by the wife, onl: 
to reasonable and necessary ones. 
Caamano v. Cancel, supra. (10) The 
possessor of the greater portion oi 
community property is the proper one 


to control its management. Sanchez 
Vile Merrery v1 Ry day (11) The 
dissolution of the conjugal partner- 
ship is a prerequisite to the proceed- 
ings provided for in Civ. Code art 
1418 et seq. Catalan v. Uriarte, 1 
Pp. R. 237: (12) Provisions for-par- 
tition of community property are ap- 
plicable by analogy to the estate of 
decedent. Alers v. Registrar of 
Property, 1 P. R. 160. 

[c] But if he is a minor, he re- 
quires the consent of his parent or 
tutor to alienate or encumber it, or 
to administer it, if under eighteen. 
Civil codes: Col. art 193; Cuba art 
5977 ran. Canal ’Z, santalloss Phen ant 
59; Sp. art 59. 

{d] Judicial authority is likewise 
necessary in such case for the wife 
to contract or appear in court. Civil 
codes: Belg. art 224; Dom. art 224; 
Fr. art 224; Hay, art 209. 

Community property generally see 


Husband and Wife 31 C. J. p 8 et 
seq. 
80. Civil codes: Arg. art 212. (55); 


Belg. art 217; Bol. art 134; Braz. art 
247 SOQ UV Pe Chivare P37 Col 
art’ 182 Cuba art 61; Dom, art’ 217; 
Hey arts. Tet 32s Bipvarte ade Ger 
arts 1395 et seq, 1398; Guat. art 151; 
Hay. art 201; It. art 134; La. Rev. 
art 122; Mex. art 198; Neth. art 163; 
Pan, Canal Z. art 182; Per. art 182; 
Ph. art: 613;"Ports art 1193 Owes sare 
177; Rom. art 199; Sp. art 61; Mer- 
cado v. Tan-Lingco, 27 Ph. 319, 34 
Ph. 794; Gavieres v. Pena, 13 Ph, 449. 

“Tt is a fundamental principle in 
the civil law, and it is perfectly ex- 
pressed in section 1310 of the Civil 
Code, that it is only on the dissolu- 
tion of the marriage bond that the 
wife enters into full possession ot 
the property belonging to her which 
has been acquired during the mar- 
riage; and that during vhe marriage 
the property acquired during cover- 
ture, being administered as_ pre- 
scribed by the Civil Code, is what is 
known as ganancial, and belongs to 
the conjugal partnership and not to 
either of the members thereof. It is 
also a fundamental principle estab- 
lished by section 1615 of said Civil 
Code that an agent, in order to le- 
gally mortgage the property of the 
principal, must receive from the lat- 
ter an express power, and it is also 
prescribed, by section 1328, before 
mentioned, that the consent of the 
wife to encumber the property ac- 
quired during the marriage must also 
be an express and not an implied con- 
sent.” Lopez Landron v. Registrar 
of Property: 1oebr. Reto (Ons 

[a] Purpose.—‘‘The marital con- 
sent exacted by the laws in force 
prior to the new Civil Code so that 
the wife could dispose of her own 
separate property was suppressed by 
the Revised Civil Code without preju- 
dicing the rights acquired by the hus- 
band, because said requirement was 
not a fundamental element of the 
conjugal partnership inasmuch as it 
in no wise affected the right of either 
spouse to the one-half share of the 
property acquired during the matri- 
mony, its only object being to pre- 
serve the proper respect for the head 
of the family.” Marquez v. Jordi, 19 
Pee O lon Coe. 

[b] Limitations.— “The defence 
set up takes it for granted that the 
incapacity of married women to bind 
themselves without authorization, is 


universal and absolute. We = con- 
ceive the law to be otherwise. 
Women are not rendered incapable 
on account of their sex. The ca- 


pacity of single women to contract 
is the same as that of men. When 
they marry the laws, which limit 
their capacity in certain cases, have 
for their object the maintenance of 
the marital power on the one hand, 
and the protection of women against 
the abuse of that power on the other. 
These limitations must be construed 
strictly, and, in all cases to which 
they do not extend, the capacity of 


1268 [40 C.J.] 


those for ordinary family use,°? 
public merchant.*? 


dictions.®4 
failure to obtain it.® 


[§ 33] (7) Termination—(a) Annulment**—aa, 
Cognizance of annulment proceedings 
usually belongs to the civil courts, but ecclesiastical 
tribunals retain their former exclusive jurisdiction 


Jurisdiction. 


in some quarters.®? 
[§ 34] bb. Grounds. 


an impediment to marriage afford 


women is not affected by marriage. 
There -are entire classes of obliga- 
tions in which the plea of want o 
authorization cannot avail married 
women, because it would enable 
them to commit fraud. Ulpian, com- 
menting upon the Senatusconsultum 
Velleianum, in which most of the 
laws establishing the disabilities of 
married women originate, says: ‘De- 
cipientibus mulieribus senatusconsul- 
tum auxilio non _ est. Infirmitas 
feminarum non cecalliditas, auxilium 
MELUItiee Ve 2) Siidedoip-, lab. 295 CS, 310 
tit, 1, lips U6. Paris .edition.); In) ail 
obligations arising from quasi-con- 
tracts, offences and quasi-offences 
the wife is bound, on that ground. 
without authorization.’ Hellwig v. 
West, 2 La. Ann. 1, 2. 

81. Civil codes: Arg. art 213 (56): 
Braz. art 24icCh, nart 1475, Col. art 
192; Cuba art 62; Ec. art 141; Guat. 
art 158; Neth. art 164; Pan. Canal Z. 
arte 92) Phatart 62 "Sp .sart.o2. 

82. Civil codes: Arg. art 213 (56); 
Belg. art 220; Braz..arts 246, 247; Ch. 
arts 149-151; Col. arts 194-196; Dom. 
art 220; Ec. arts 144-146; Fr. art 220; 
Guat. arts 159-161; Hay. arts 204, 
200° 1t.. art 135.(3)2 aa. Rev. art-13k- 
Mex. art 202 (VII); Neth. art 168; 
Pan. Canal Z. arts 194-196; Port. art 
1194; Que. art 179; Rom. art 202. 

“The wife is not considered as a 
public merchant when she merely 
retails goods engaged in the hus- 
band’s commerce. Then it is not she 
who trades, but her husband, and she 
is simply his mandatary. Whenever 
the business is not conducted in the 
name of the wife, the husband is the 
master, and she only buys and sells 
for his account, binding him only 
and not herself.’”’ 1 Marcade-p 561. 
“When the husband himself trades 
and is personally at the head of the 
business, the wife’s personality dis- 
appears. And if she assists her hus- 
band, if she stands behind the coun- 
ter and sells, if even she signs notes 
or bills, in all this she is held to act 
only as mandatary of her husband 
without binding herself.” 4 Demo- 
lombe p 236. 

The wife becomes a public mer- 
chant only with the husband’s con- 
Sent. Que. Civ. Code art 179; Metro- 
politan Mfg. Co. v. Landridge, 34 LC 
Jur (Que.) 230; Shorey v. Radford, 
5 RevdeJur (Que.) 42. i" 

[a] The business must be con- 
ducted in her name, separately from 
that of her husband. Querouze v. 
Capmartin 40 La. Ann. 262, 4 S 497; 
Christensen vy. Stumpf, 16 La. Ann. 
50; Sarran v. Regouffre, 12 La. Ann. 
B50 Chauviere v. Fliege, 6 La. Ann. 
6 


{b] Keeping a boarding house 
does not make her a public mer- 
chant. Moussier v. Gustine, 25 La. 
Ann. 36. But see O’Connor v. In- 
glis, 7 Montr. Q. B. 218, 21 RevLeg 

5. 


83. Civil codes: Arg.art 214 (57); 


She may, however, of her 
own accord, execute a will and discharge her duties 
to her children and their property,®* and the re- 
quirement of the husband’s permission to contract 
has also been entirely eliminated in certain juris- 
Strangers cannot in any case invoke the 


Annulment of marriage is 
governed by rules analogous to those of the canon 
law which have been embodied into the codes. Gen- 
erally speaking the same conditions which offer 


MODERN CIVIL LAW 


or if she is a 


[§§ 32-35 


annulment.§* Strangely enough only a few of these 
codes provide expressly for annulment on_ the 
ground of impotency.*®® 
impoteney existing before marriage.®° 
in religion afford ground for annulment under some 
codes,®! but are excluded by others.°®? 
only the grounds enumerated in the code will af- 


Some codes limit this to 
Differences 


As a rule 


ford a basis for annulment;®? but some of the 


codes 
grounds.** 


assume 


the 
Lack of consent and mistaken identity 
are waived as grounds of annulment by cohabita- 
tion after opportunity has arisen for free exercise 


-existence of the canonical 


of will and discovery.*% 


grounds for its 


Belg. art 226; Bol. art 140; Braz. art 
248 (Tx) Ch. art, 139° Col. art .i84; 
Cuba art 63; Dom. art 226; Ec. art 
133; Fr. art 226; Guat. art 155; Hay, 
art 211; La. Rev. art 135; Mex. art 
202 (III); Neth. art 173; Pan. Canal 
Z. art 184; Per. art 183; Ph. art 63; 
Que, art 184; Rom. art 208; Sp. art 63. 

84. Civil codes: C. R. arts 76, 78; 
Niewart 157s Pe. Ra §$) 160). 16i 9 Salyv. 
art 189; Arias v. Registrar, 19 P. R. 
ala talbss cide 

“A married woman in Porto Rico 
to-day has the absolute right to 


manage, to control and, at will, to 
dispose of her separate property 
without any interference, interven- 


tion or hindrance on the part of her 
husband or of the registrar of prop- 
erty.’ Sociedad Protectora de Ninos 
Ny ag Juan Registrar, 29 P. R. 909, 

“Section 160 of the new Civil Code, 
which had already been in force for 
two years when Belén Fernandez 
was summoned to show cause why 
the sale in these execution proceed- 
ings should not take place, confers 
upon each of the parties to a mar- 
riage the free disposition and admin- 
istration of his or her own property 
and the article following it authcr- 
izes a married woman to contract in 
her own right and to appear in court 
in all cases referring to the defense 
of her own rights or property; and 
as in these execution proceedings 
Belén Fernandez y Ortiz defends her 
own rights and property, acquired 
by inheritance from her deceased fa- 
ther, Vicente Fernandez Monjardin, 
and with which neither her husband 
nor the conjugal partnership had 
anything to do, the summons to show 
cause why the sale should not take 
place served exclusively upon Belén 
Fernandez y Ortiz, without the inter- 
vention of her husband, was a per- 
fectly valid and efficient act and 
should produce valid effects in these 


proceedings.” Altuna v. Ortiz, 12 P. 
Re 3L8, 326, 
85. Civil codes: Arg. art 215 (58); 


Belg. art 225; Bol. art 141; Braz. art 
252; Cuba art 65; Dom. art 225; Fr. 
art 255; Guat. art 163; Hay. art 210; 
Tt. ant, lt; Qa. Rev. art 134" Mex. 
arts 203, 204; Neth. art 171; Per. art 
187; Ph. art 65; Que. art 183; Rom. 
art 207; Sp. art 65; Ur. art 146; Ven. 
art 187. 

86. Anglo-American law see Mar- 
riage 38 C. J. § 119 et seq. 

87. Civil codes: Bol. art 147 (di- 
VOrce) i PHC ant ion Per santa dios, 
Contra Port. art 1086 (catholic mar- 
riage). 

[a] Louisiana.—A separation pro- 
ceeding cannot be submitted to arbi- 
trators. Rev. Civ. Code art 140. 

{b] Procedure. — Describing the 
former Philippine procedure which 
was based on that still prevailing ix 
Spain, Cooper J., dis., said in Yangco 
v. Rohde, 1 Ph. 404, 416: “The juris- 
diction of the ecclesiastical courts 


[§ 35] cc. Who May Obtain. The proceeding for 
annulment must be brought by some one having 
an interest therein, the injured spouse, or a rep- 
resentative of the public.®® 
only the other spouse may sue for annulment on 


In some jurisdictions, 


depended upon a canonical marriage, 
proof of which was jurisdictional and 
was the prerequisite to an action. 
Only one kind of proof was admis- 
sible—this was the evidence con- 
tained in the registers of the church. 
If this character of proof was not 
forthcoming and the marriage was 
disputed the party was sent to the 
civil tribunal to establish the mar- 
riage; the action would not be ad- 
mitted otherwise. Again, alimony 
could not be granted in the ecclesias- 
tical court, the court which had cog- 
nizance of the main suit, because the 
ecclesiastical decree produced no 
civil effects whatever; therefore, in 
order that it might be granted, the 
matter was remitted to the civil tri- 
bunals which had power to deal with 
the property of the parties.” 

88. Civil codes: Arg. lib. I § 2 tit 
Tec et Bele? Jibtlctte Ve Caby:; Ob0k 
art 103 et seq; Braz. art 207 et seq; 
Col. art 140 et seq; C. R. art 165 et 
seq; Cuba art 101; Dom. lib I tit V 
¢ LV {EY JiblE tit Vzeslv;) Ger- br Gv 
§ 1 tit III; Hay. art 165 et seq; Hond. 
art 141 et seq; It. art 104 et seq; Jap. 
art 778 et seq; La. Rev. arts 110-113; 
Mex. lib I tit V c VI; Neth. art 141 et 
seq; Nic. art 194; Pan. art 130; Pan. 
Canal Z. art 140 et seq; Per. art 160 
et seq; Ph. art 101; Port. art 1086 et 
seq; P. R. art 178; Que. art 148 et 
seq; Rom. art 162 et seq; Salv. art 
162; Sp. art 101; Sw. art 120; Ur. art 
175 et seq;*Ven. art 139 et seq; 
Quealy v. Waldron, 126 La. 258, 52S 
479, 27 LRANS 808, 20 AnnCas 1374 
(duress); Monnier v. Contejean, 45 
La. Ann, 419, 12 S 623 (prior existing 
marriage); Cabassa v. Nadal, 23 P. 
R. 691, 694). 

89. Civil codes: Arg. art 242 (85); 
Bo). artyilt2s\ CoRR. arts 66> 97> ‘Cuba 
art 102) Frond. “arte (a salts are Ont 
Mex. ‘art 257 (VIL); Nic. art 112° (4); 
Pan. art 131; Per. art 166 et seq; Ph. 
art 102; Sp. art 102. 

90. Civil codes: Arg. art 242 (85) 
(4) [Bole art, 12" (OF (Ry arts#5 6s sore 
(either may sue); It. art 107; Mex. 
art 267 (VIL); Nic. “art 112" Parkeart 


168. 

91. Bol. Civ. Code art 114. Com- 
pare art 118; Port art 1090. 

92. Port. Civ. Code art 1090. 

98. Ryals v. Ryals, 130 La, 244, 
57 S 904. 

94. Port. Civ. Code art 1086. 

95. Civil codes: Belg. art 181; 


Bol. art 116; Dom. art 181;. Hay. art , 
LOT; lt. Jart’ 106; Wa Revevarte ta. 
Mex. arts. 259) (260; Rom. art’ 163° 
Salv. art 162; Ur. art 175; Ven. art 
141; Boutterie v. Demarest, 126 La. 
278, 52 § 492, 27 LRANS 805. 

96. Civil codes: Arg. arts 241 (84), 
242 (85); Belg. arts 180-184; Bol. art 
Lit} Braz,’ arts 208, 210) "2133 "Cor 
arts 142-146;-.C. R. art 97; Cuba art 
102; Dom. arts 180-184; Fr. arts 180- 
184; Ger. arts 1345-1347; Hay. arts 
165-170; Hond. art 142; It. art 105 
et. seq; La. Rev. arts 110, 113, 114; 


For Jater cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


ii 


§§ 35-38] 


the ground of impoteney.®? 
Limitation. 


while both spouses are living.°® 


[§ 36] (b) Dissolution'—aa. In General. 
the Roman law marriage might be dissolved by 
death, capitis deminutio, or divortium.? 
ern law retains the first and third. 


_[§ 37] bb. Modes—(aa) Death. 
dissolution of the marriage tie.* 
Presumption. 


Mex. arts 262, 264, 267, 269, 275; 
Neth. art 141 et seq; Nic. art 195; 
Pan. arts 131, 132; Pan. Canal Z. arts 
142-146; Per. arts 164, 165, 169; Ph 
arte LOZ PAR. 8 Los Oue.warte Los 
Cte Seas SAlV. ARtS. 164, 166, .sp. art 
102;3-Sw. arts 121, 123-126, 123; Ur. 
arti his (etoseds Vien. fart. 139 et 


Civil codes: Arg. art 242 (85); 
ite art 1077) Mex art) 22> Nic) arts 
ATIC C4) 4 Pan art: Jai (Gt —im= 
potence is absolute); Per. art 166; 
Just v. Just, 30 P. R. 702 [cit.Delpit 
v. Young, 51 La. Ann. 9238, 25 S 547]. 


98. Civil codes: Belg. art 183; 
Cuba art 102; Dom. art 185; Fr.- art 
IHS SCkor eos tah mle WUE Om Te Kiker heen ilireike 


It. art 109; Jap. art 784; Mex. art 267 
(duress; sixty days); Per. art 167; 
Que. art 153; Rom. art 167; Sp. art 
102; Sw. art 127 (five years after 
marriage). 

99. Civil codes: Arg. art 243; It. 
art 114; Par. art, 248. .Contra. Ger. 
Civ. Code art 1342. 

1. Anglo-American law see Di- 
vorce 19 C. J.‘p 1 et sed. 

CL led DE =a D2, 4) Ney Zalle 

3. Civil codes: Belg. art 227; Fr. 
art 227; Hay. art 212; La. Rev. art 


TS6oe INethy wart 2545). Nic: jane. a1 605 
PeoRa aos, 1129 311635 eRom- art. 2095 
Alquier v. Mendez, 18 P. R. 86, 91, 
94 


4 Civil codes: Arg. art 238 (81); 
Belg. art 227; Bol.-art 142; Braz. art 
ope Chalartdvore COC artecto 2: 
Cubacart 52. Dom. fart 227%) Bes art 
119; Fr. art 227; Hay. art 212; Hond. 
art 140 (1); It. art 148; La. Rev. art 
136 (1); Neth. art 254 (1); Nic. art 
160° (Ds Pan. Canal .Zo art 1525 Per 
art 134;.Ph, art, 525) Port. art 155; 
P. R. § 163 [compare art 129]; Que. 
art 185s Rom. jart 209 (1): Salv. art 


TEGO pa Gare « Ost eUrn acts lS) wVien. 
arty LSS. 
5. Civil codes: Arg. art 110; Ch. 


ou 80; Col. art 97; Pan. Canal Z. art 

6 Civil codes: Arg. art 240 (83); 
Que. art 108; Ur. art 78; McCaffrey 
v. Benson, 38 La. Ann. 198. 

7. Arg.—Dissolution does not oc- 
cur until the death is proved. Civ. 
Code art 240 (83). 

Ger.—(1) A marriage contracted 
after judicial declaration of a for- 
mer spouse’s death ipso facto dis- 
solves the marriage with such spouse, 
even though such declaration is after- 
ward revoked. Ciy. Code art 1348. 
(2) But remarriage is not permitted 
pending a proceeding to vacate the 
declaration of death, and brought 
within ten years thereafter. Civ. 
Code art 1349. 

Jap.—Civ. Code art 813 (9). 

La.—Rev. Civ. Code art 80, as 
amended by Act (1916) No. 211 (mak- 
ing the remaining spouse a compe- 
tent witness); McCaffrey v. Benson, 


Limitat The proceeding must be brought 
within six months, under some ecodes,?% and only 


There is, in some jurisdictions, a 
presumption of death of one~who has been away 
from his domicile for a certain time;®> but this is 
not usually sufficient to justify a dissolution of mar- 
riage,® unless there is also judicial authorization.” 
On the other hand only the absentee or his rep- 
resentative may challenge the validity of a second 
marriage under such circumstances, and then only 
upon proof of the absentee’s existence.® 
a declaration of absence sufficient.? ° 

[§ 38] (bb) Divorce (Absolute)—aaa. Historical 


MODERN CIVIL LAW 


and General. 


[40 C.J.] 1269 


In the Roman law divorce was not 
the result of judicial action, but could be effected 
either by mutual consent of the spouses or at the 


will of* either,!° although a formal repudiation was 


Under 
The mod- 


necessary ;'1 and if no statutory ground existed, a 
penalty was attached.!? 
The canon law, as finally crystallized in the de- 


crees of the Council of Trent, made marriage in- 


Death effects a 


dissoluble during life,!? and this doctrine prevailed 


in civil law countries until quite modern times.’ 


legislation was 


and  repeal,1® 


Nor is 


38 La. Ann. 198. 

Neth.—Ten years’ absence and sub- 
sequent marriage of other spouse 
effect a dissolution. Civ. Code art 
254 (2). 

P. R.—Civ. Code § 128 (providing 
that ten years’ absence without news 
affords a sufficient basis for judicial 
authorization of remarriage by the 
remaining spouse, leaving the ab- 
sentee free to marry in case of re- 
turn). 

8. Civil codes: Belg. art 139; Dom 
ATU Ore AbU Loo welavaeaArte basic 
La. Rev. art 80; Ur. art 78. 

[a] Quebec.—(1) Civ. Code art 
108. (2) A wife who remarries in 
reliance upon information that her 
first husband is dead acts in good 
faith. Morin v. Corporation des 
Pilotes: 8 ‘Que. Li, 1222: 

9. Civil codes: Mex. art 648; Sw. 
art 102. 

10. Mackenzie Rom. L. pp 119, 120; 
Sohm Rom. L. (3d ed) § 97. 

ll. Mackenzie Rom. L. pp 119, 120; 
Sohm. Rom. L. (3d ed) § 97. 

[a] Sevem witnesses were required 
by the later law. 1 Dig. XXIV 2.- 

Mackenzie Rom. L. p_ 120 
ee Sohm Rom. L. (8d ed) p 


13. Divorce a mensa et thoro was 
granted for adultery but neither 
party could remarry. Mackenzie 
Rom. layip U2. z 

14. Pothier Traite du Contrat de 
Mariage, pt 6 ¢ I § 442. 
ine Mackenzie Rom. L. pp 124- 

16. Law of Sept. 20, 1792. 

1 Continental Leg. Hist. Ser. 
p 288. 


“France was the first Catholic 
country to break from the harsh 
canonical rule and to allow divorces 
upon certain specific grounds.” 
Gaither “Marriage and Divorce Laws 
of Mexico,” 57 Am. L. Rev. p 404. 
But, as shown above, Scotland had 
anticipated France in this regard by 
thore than two centuries. 

18. Palliet Manuel de Droit Fran- 
cais (8th' ed) p 69. 

19.05 Give Code. bk, Lititevil. 

[a] In Germany the same result 
was accomplished by the Civil Code 
Of 51900. Bk TVic8. 1 tit, VAT. 1 Com- 
pare 13 L. Quart. Rev. p 395. 

20. Civil codes: Belg. art 227 (2); 
GIR. art.86; Hay..art,.212; Honda. art 
140 (4); Jap. art 808 et seq; La. Rey. 
art .126°°(2); Neth. -art.254. (4) 3 Nie: 
arts 160 (2), 168; Pan. art 119; Ph. 
art. 2010 .§ 95 PP. Ro 8 L733 Rom. art 
209 (2); Salv. arts 144, 169; Sw. art 
149; Ven. art 188. 

[a] Austria.—Absolute divorce is 
permitted between protestants. 2 
Turnbull, Austria 509. 

[b] Guatemala.—Law of Febr. 12, 


1894. 
[c] Philippines.—(1) Act No. 2710, 


In Scotland, however, absolute divorce appears to 
have been sanctioned as early as 1573.°% 5S 
most at the beginning of the Revolution, divorce 


So, al- 


enacted in France,1® and under 


Napoleon even the Roman practice of divorce by 
mutual consent was restored.** 
temporary but, after successive changes of sanction 
judicial 
grounds was finally established in France.*® Many 
other civil law codes now provide for the dissolu- 
tion of marriage by divorce.”° 


This latter was only 


divorce upon _ specified 


the effect of which is to abrogate the 
limited divorce formerly recognizea. 
Valdez v. Tuason, 40 Ph. 943. ~(2) 
Civ. Code arts 42-197 were suspended 
by-the governor-general Dec. 29, 1889, 
and the provisions of the Partidas 
then became the only ones govern- 
ing divorce in the Philippines 
(Ibanez v. Ortiz, 5 Ph. 325; Benedicto 
Vi, De laGRama; 3 Ph. 34. [reveron 
other grounds 201 U. S. 303, 26 SCt 
485, 50 L. ed. 765]) until the passage 
of Act No. 2710. (3) The effect of 
such divorce was merely separation, 
not dissolution of marriage. Ibanez 
v. Ortiz, supra; Benedicto v. De la 
Rama, supra. (4) Courts. of ‘first 
instance have original jurisdiction in 
all actions for divorce. Ibanez v. 
Ortiz, supra; Benedicto v. De la 
Rama, supra. (5) Wife may acquire 
domicile separate from husband for 
purposes of divorce and an injunc- 
tion against his alienation of conju- 
gal property. De la Vina v. Villa- 
real, 41° Ph. 13." See Divorce 19°C. J. 
p 1. But compare Marimon v. Pele- 
erin) Pe R225 inira aly. 

[ad] Porto Rico.—(1) Civ. Code 
§§ 163, 173; Alquier v. Méndez, 18 
P. R. 86, 95. (2) The divorce laws 
are those contained in the act of 
congress of April 12, 1900 (Foraker 
Law). Marimon v. Pelegri, 1 P. R. 
(3) The intention of congress 
in giving to Porto Rico a system of 
laws relating to marriage and divorce 
was to assimilate the same in prin- 
ciple and application to those exist- 
ing in continental United States, to 
be applied and interpreted in ac- 
cordance with American jurispru- 
dence. Bravo v. Franco, 1 P. R. 242; 
Marimon v. Pelegri, supra. (4) The 
provisions of Gen. Ord. March 17, 
1899 § 24 refer solely to marriage and 
have no application to _ divorce. 
Marimon v. Pelegri, supra. (5) The 
provisions of Gen. Ord. March 17, 
1899 art 19 were enlarged by the. 
Organic Act so that divorces may 
now be granted in cases where the 
marriage was either religious or civil. 
Luzunaris .v. Pastor Diaz, 1 P. R 
474. (6) Legally married residents 
of Porto Rico have all the rights and 
privileges conferred by law to those 
contracting civil or religious mar- 
riage. regardless of the place where 
the same was celebrated, if in ac- 
cordance with the law of such place. 
Marimon y. Pelegri, supra. (7) Lex 
domicilii gives jurisdiction to grant 
a divorce for any cause allowed by 
the local law, although it may not 
be recognized by the state of which 
the parties are citizens. 1 Op. Atty.- 
Gen. p 63. (8): The ‘courts of the 
State where the parties are domi- 
ciled may decree divorce pursuant to 


its laws and such decree is valid 
everywhere. Marimon vy. Pelegri, 
supra. 


1270 [40 C.J.] 


[§ 39] bbb. Grounds. Adultery is the most com- 


mon ground for divorcee in civil 


Other grounds are cruelty,” particularly an attempt 
on the other spouse’s life,?? public defamation of 
the other spouse,”* conviction of, or punishment for, 


21. Civil codes: Arg. art 224 (67); 
Belg. arts 229, 230; Bol. art 144; 
GAZ Ae oss Col. 
Arte tote Gling yer Cy 
(concubinage); Cuba art L 
(husband, only if causing public 
scandal); Dom. arts 229, 230; He. ‘art 
166; Fr. arts 229, 230; Ger. art 1565; 
Guat. art 170 (1, 2) ( husband’s only 
if scandalous); Hay. arts 215, 216; 
Hond. art 143 (4); It. art 150; Jap. 
art 813 (1-3) (wife only, or bigamy 
Ole cithen) ae Lane Reve alts Ves Ci)s 
139; Mex. arts 227 (1), 228 (husband’s 
must have been aggravated or scan- 
dalous)4 Neth. art 264 (1); Nic. art 
161 (4, 5) (wife’s, scandalous concu- 
binage of husband); Pan. art 114 (1) 
(same as Nicaragua); Pan. Canal Z. 
are do4 (1) 2)5 Per -arti'192 45 2) 
(same as Nicaragua); Rom. art 211 
(wife’s); Salv. art 145 (2) (wife’s; 
husbanad’s if scandalous); Sp. art 
LOS Co Swart W375 Ur. art 150) 
(wife’s; husband’s only if scanda- 
lous); Ven. art 189 (same as Uru- 


Philippines.—(1) Act No. 2710 
§§ 1, 8. (2) It has always been the 
sole ground. Goitia v. Campos Rueda, 
35 Ph. 252, 261; Benedicto v. De la 
Rama, 3 Ph. 84 [rev on another point 
201 VU. s- 303; 26-SCt*485; 500 1. ed: 
765]. , 

{[b] Porto Rico.—(i) Civ. Code 
§ 164 (1). (2) Evidence to establish 
adultery. . Diaz.y. Torres, 17. P.) RR. 
476; Ortiz v. Rodriguez, 4 P. R. 51. 

{c] Quebec.—The wife’s right to 
separation on this ground becomes 
absolute only when the husband’s 
conduct becomes flagrant, as when he 
keeps a concubine in the home. 
Tudor v. Hart, 4 Montr. Super. 348; 
Wheeler v. Smith, 19 Revieg 575. 

{d] Wife’s bringing forth of ille- 
gitimate child (1) is ground for di- 
vorce. Civil codes: Mex. art 227 (II); 
Niemant. 1ote (ls Salv. art. Vapi). 
(2) Pregnancy. Hond. art 143 (1); 
Salv. art 145 (1). 

92. Civil codes: Arg. art 224 (67) 
(4-6); Belg. arts 231, 233; Bol. art 
145; Braz.art 317 (111); Col. art 154 
(5).36 C. RR art. (80 ).C4) > Chusbana’s); 
Gubavart, 105 .@2) (3)5 Er. ant 23 Ger: 
art 1568 (ill treatment); Guat. art 
WON C3 ss Caves ante cls ELOnG.. Ant. 5h 
Cie artat50s Jap artysts.(5.%,.8) 
(including that of or by relatives); 
La. Rev. arts 138 (3), 139 [compare 
art 138 (4) (public defamation by 
the other spouse)]; Mex. art 227 
(VII); Neth. art 264 (4); Nic. art 
161 (3); Pan. art 114 (3); Pan. Canal 
Zee areeup A Goyer er. att Loa aonb) 5 
Rom, art.212; Sp. art 105° (2, 3)* Sw. 
rimeloo te alto) a3) Vel ralL 


189 (3). , 

{a] Porto Rico.—(1) Civ. Code 
§ 164 (4). (2) Evidence found suffi- 
cient to establish the ground of per- 
sonal violence. Forteza v. Enrich, 18 
P. R. 28; Luzunaris v. Pastor Diaz, 1 
P. R. 472. (3) Charge of unchastity 
is cruel treatment. Morales v. Ri- 
vera, 8 P. R. 442, 452. (4) But re- 
fusal of cohabitation is not. Axt- 
mayer, Ve 7Ortiz, 19) Pe oR. 476, 479". 
(5) Cruel treatment not _ proved. 
IDimMaSeeve Oncizs mom bem. coos (6) 
“The decided cases, without dissent 
in so far as the question has been 
discussed, seem to have established 
as a general rule that a husband 
who seeks a divorce on the ground of 
cruelty ‘must present a plainer case 
of violence or mental suffering in- 
juriously affecting his health than 
the wife.’ 19 C. J, 144, section 367, 
and cases cited.” Fernandez vv. 
Casalduc, 29 P. R. 680, 682. 

{b] Quebeco.—(1) Ill treatment 
justifies judicial separation. Rheaume 
Vie Masser bd Lolo mtry ieee iN eu Ss 
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law countries.?! 


Chalou v. Trahan, 1 RevdeLegjis 507. 
(2) But mere incompatibility of tem- 
per does not. Turgeon v. Turgeon, 1 


LCLS 109. 
1853 Salvador.—Law of April 20, 
23. Civil codes: Arg. art 224 (67); 


Braziart<lT (iL); ColmartiilL4 od); 
C. R. art 80 (3); Ger. art 1566; Guat. 
art 170 (4); La, Rey. arts 138 (3), 
1345 Nics carte 161 > (2); .Paniiiartil14 
(2); Pan. Canal, Z. art.154 (5); Per: 
art 192 (4); Salv. art 145 (4); Sw. 
art 138;\Ur.jart/150 (2): 

24. Civil codes: La, Rev. arts 138 
(CE), L897 Mexz-art. 227 (Vil) Ob, ant 
150 (6) (continuous quarrels); Dow- 
den v. Dowden, 119 La. 325, 44 S 115 
(letters); Harrison vy. Harrison, 115 
La. 817, 40 S 232 (charge of insan- 
ity); Cass v. Cass, 34 La. Ann. 611 
(meed not be uttered in public); 
Terrell v. Boarman, 34 La, Ann. 301 
(charge in pleading insufficient); 
Homes v. Carrier, 16 La. Ann. 94 
(meed not be uttered in public); 
Bienvenu v. Her Husband, 14 La. 
Ann. 386 (third party must be 
present); Fernandez v. Hernandez, 8 
P. R. 229 (insult must be serious, not 
merely result of momentary excite- 
ment). 

25. Civil codes: Belg. art 232; Bol. 
arcvlse eC. ie aALreesO, C4) WORD a, cate, 
KOS 2C6) seer. warts, -232, 296) Hay vart 
219; "Hond> art. 143 (5)* Jap. art 8n3 
(4) uae, Rey carts: 138 3 C257). L8os 
Neth. art 264 (3); Per. art 192 (13); 
PRs 64 Rom. art. clos alve 
art 145 (8); Sp. art 105 (6); Sw. art 
139; Ven. art 189. (6). 

26.. Civil codes: Arg. art 224 (67) 
COS Brag: art 31%. CLV) wCoLLart «los 
(4); Ger. art 1567; Guat. art 170 (8) 
(Law of Febr. 12, 1894); It. art 150; 
Jap: art 813 °(6)2, Da. (Revi, arts: 138 
@), "139" Mexs art: 227 CVI) 3s .Neth. 
arty 26413) uNic: .art  T6L (6) bam: 
art 114 (6); Pan. Canal Z, art 154 (4); 
Per. art 192 (8-10); P. R. § 164 (5); 
Salv. art 145 (7) (Laws of April 20, 
1894); Sw. art 140; Ven. art 189 (2); 
Moll v., Ldompart, 17 _P. R666; 672: 
Caraballo v. Rio, 14_P. R, 15. Loaiza 
v. Caballero, 6 BP. R. 553, Moret” vy. 
Vazquez, 5 P, R. 233; Huertas. v. 
Marrero, 4 P. R. 219; Leriger v. Pin- 
sonneault, 7 Montr. Leg. N. (Que.) 
311 (separation). 

[a] Scotland.—1 Fraser Personal 
& Dom. Relations p 652. 


[b] Absence (1) not necessarily 
abandonment. Puente y. Otero, 7 
P. R. 1386. (2) There must be a firm 


intention to separate from the other 
Spouse. Negroni v. Collazo, 26 P. R. 
Sh Girotayve Crispin, zo. Ps) Rvemoa: 
Vazquez v. Garcia, 7 P. R. 396; Mer- 
cado v. Pabon, 7 P. R. 357. “‘We said 
in the cases of Moret v. Vazquez, 5 
Pon copes Ginot vy. Crispin aoe ie. eku 
764, and Negroni v. Collazo, 26 P. R. 
85, that ‘the firm and decided deter- 
mination of one of the spouses not 
to live with the other and comply 
with the duties imposed by the natu 
ral and civil law, persisted in for 
more than one year, constitutes the 
abandonment specified by subdivi- 
sion 5 of section 164 of the Civil Code 
as a ground for divorce.’ And an in- 
dispensable element of abandonment 
is the nolition of the other spouse, 
the period of abandonment beginning 
to run from the time when such no- 
lition is manifested. But neither 
the law nor the jurisprudence laid 
down in the cases cited makes it an 
indispensable element of abandon- 
ment that the abandoned spouse 
shall make personal and. unsuccess- 
ful requests of the other to return to 
the abandoned home. On the con- 
trary. in Catinchi v. Catinchi, 27 P. 
R. 386, we held that where an aban- 


[§ 33 


crime,”° desertion,2* nonsupport,?” impoteney arising 
after marriage,?® habitual drunkenness,”? insanity,°° 
and an attempt to corrupt wife or children.** 
Some codes provide for dissolution of the marriage 
by mutual consent;?2 but this is prohibited else- 


donment and intention to abandon 
appear, any effort at reconciliation on 
the part of the innocent husband or 
wife is frequently rendered unneces- 
sary.” Correa v. Bonet, 28 P. R. 71, 


73. 

27. Civil codes: Guat. art 170 (6); 
Mex. art 227 (IX); Per. art 192 (7); 
Moll v, Llompart, 17 P. R. 666, 672; 
Sentences Supr. Trib. May 11, 1897, 
Nov. 25, 1899, July 5;:1901. 

{a] Even where nonsupport is not 
a ground for divorce, the wife may 
purchase necessaries at the husband’s 
expense. Van Horn v. Arantes, 116 
La. 130, 40 S 592. 

[b] She may also sue for separate 
maintenance, notwithstanding a code 
provision authorizing the husband to 
maintain her in his home. Goitia v. 
Rueda, 35 Ph. 252; U. S. v. Alvir, 9 
Ph, 576. 

28. Guat.—Law of Febr. 12, 1894; 
Bm. BR. Civ’ Code-art- 164 (6): 

[a] Charge of impotency not 
proved.—Pujals v. Carlo, 7 P. R. 477. 

[b] Incurable and contagious dis- 
ease, existing before marriage but 
unknown to other spouse, is ground 
for divorce. Civil codes: Mex. art 
221. CXL); Per. art “192 (12')>. ‘Contra. 
Ven.. art 206. 

[ec] Quebec.—Where the husband 
has communicated a venereal disease 
to the wife and their common life 
has become impracticable, a decree of 
separation will be pronounced. Bru- 
net v. Leroux, 27 LCJur. 53. 

29. ‘Civil codes: Col. art 154 (3); 
Mex, art 227 GX): Pan. Canal Z, art 
154) C3) S—sRer arte Loan Oe tee bes 
§ 164 (3); Salv. art 145 (6); Craven 
v. Craven, 1 RevdeLegis (Que.) 508. 

30. Civil codes: Ger. art 1569; 


Per. art.-192,._(11)° Gf dangerous): 
Sw. art 141. 
{a] Other codes make insanity a 


ground for suspending cohabitation. 
Civil codes: Guat. art 171; Mex. art 
238; Pan. art 115; Ven..art 206. 

{[b] Interdiction for insanity (1) 
is not a_ground for judicial separa- 
tion in Quebec, although it deprives 
the husband of capacity to support 
the wife (Deneen v. McLeod, 21 Que. 
Super. 54), (2) nor in Venezuela 
(Civ. Code art 206). 

Sl.. Civil codes: Cuba art 105 (4, 
5); Hond. art 143 (6, 7); Mex. art 227 
CLES Vows Ban art” (14-4 obi Powe 
§ 164 (7, 8); Salv. art 145 (9) (Law 
of April 20, 1894); Sp. art 105 (4, 5); 
Eis eet 150 (4, 5); Ven. art. 189 

oa. Civil, ‘codes: Braz, --art. 318 
(limited divorce); Hay. arts 220, 263 
et seq; Jap. art 808 et seq; Nic. arts 
160, 174 et seq;.Rom. arts 214, 254 
et seq; Salv. art 148. 

[a] Gouisiana.—Under Act (1916) . 
No. 269, where parties have lived 
apart for seven years, either is en- 
titled to a divorce, and this is re- 
troactive. Hurry v. Hurry, 141 La. 
954, 76 S 160. By agreeing so to live 
apart the parties thus become di- 
vorced by mutual consent. 

[b] Memico.—i(1) Civ. Code art 
227 (XIII); L. Dom. Relations, 1917. 
(2) “Perhaps the greatest contrast 
in the two laws, Mexican and Ameri- 
can, lies in the fact that under Mexi- 
can law, divorce is granted freely by 
reason of the mutual consent of the 
parties.” Gaither ‘Marriage and 
Divorce Laws of Mexico,” 57 Am. L 
Rev. p 414. 

Yucatan.—(1) Civ. Code (1918) 
art 22 et seq. (2) “The so-called 
revolutionary Civil Code of Yucatan 
contained the beginning of some very 
unusual divorce legislation, culmi- 
nating in the law of 1923, since 
known as the easiest divorce law in 
the western hemisphere. - The 


pa Se a ee eee ee 
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where. 
a judicial 
granted.*# 

[§ 40] ccc. Consequences. 
solves the marriage 


sometimes required to elapse.®% 
spouse is entitled to a divoree.*7 


wife forfeits her right to the acquets and gains of 


the conjugal partnership.*® 


The decree may award alimony to the innocent 
spouse,®® and sometimes to the guilty one.*° 

Reconciliation extinguishes the right of action 
upon preéxisting grounds,*! but not as to subsequent 


ones.*? 


[§ 41] (ce) Suspension—aa. Divorce (Limited). 
The divorce provided in some codes merely sus- 
pends, and does not dissolve, the marriage,*® al- 
though it does dissolve the conjugal partnership.** 
It also terminates the husband’s marital power and 
removes all marital restrictions on the wife’s ¢a- 


Yucatan law made the divorce, when 
based on mutual consent, purely a 
ministerial act as distinguished from 
a judicial proceeding under the fed- 
‘eral law. With mutual consent and 
the right of one party to sue without 
legal cause, the twelve _ specific 
-grounds would seem to have been 
unnecessary.’ Vanee “The Divorce 
Laws of Yucatan,’ 13 Georgetown 
L, J. pp 230, 233, 234. 
{d] Absolute divorce will be de- 
‘creed at the request of one of the 
spouses if they have been judicially 
and actually separated for two years. 
Civil codes: teRe arta sas) INics) art 
163; Salv. art 145 (10). ‘ 
“Divorce communi consensu is no 
novelty in western systems. The 
Roman law recognized it, and in 
modern times France, Belgium, Swit- 
zerland, Austria for Jews and_non- 
Catholics, Rumania and the Duchy 
‘of Luxembourg have incorporated it 
at one time or another into their Civil 
Codes. Belgium, Rumania, Austria, 
and Luxembourg still permit divorces 
based on mutual consent. France 
-abandoned it when divorce was abol- 


ished in 1816, but according to the 
law of 1884, which reéstablished 
divorce in France, if two spouses 


disagree, under the elastic interpre- 
tations of the grounds known as 
sevices and injures graves there is 
little necessity for their agreeing 
about it. Switzerland abolished di- 
“vorce by mutual consent upon the 
adoption of the Federal Code of 1910, 
but the Scandinavian countries now 
recognize divorce by mutual consen: 
in a modified form, and of course it 
is one of the much heraided innova- 
tions of the Soviet Government, hav- 
ing been adopted in Russia in 1917. 4! 
Vance “The Divorce Laws of Yuca- 

13 Georgetown L. J. pp 227, 
246. 


33. Civil codes: Arg. art 223 (68): 
It. arts 158, 1418 (Separation); Neth. 
art 263; Per, ARG wile 45 R865; 
Que. art 186 (separation) ; Ur. art Abe. 

34. Sanchez Vv. Soldevila, (Soul 4 
995 

[al A suit ae annulment, with an 
alternative prayer for divorce, is 
permissible. Cabassa_ v. Nadal, 23 

R. 691, 694. 
35. Civil eodes:) Cy -R-art. $65) Jua. 
Rey. art 159; Nic. art 168; Ph. Act. 
No. 2710 § ilk (eye 

86. Civil codes: Belg. art 296 (ten 
months); Fr. art 296 (ten months); 
Sw. art 150 (from one to three 
years, for guilty spouse, at court’s 
discretion); Ven. art 191 (five years). 

37. Civil codes: Cuba art 106; 
Guat. art 174; Hond. art 144; Mex. art 
239; Nic. art 162; Pan. art Rua 28 ny 
art 2710 § 3; Salv. art 146 (except 
ater one year’s separation); Sp. art 


108.3 The guilty spouse (1) is not 
permitted to marry the accomplice 


The statutory grounds must be clearly 
established before divorce 
Absolute divorcee dis- 
relation and leaves 
spouse free to remarry,®> although an interval is 
Only the innocent 
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will be 
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pacity,*® enabling her to fix her domicile? and 
manage her property.‘ 


The grounds are substantially the same as those 


either 


The adulterous 


voree;°° and, 


prescribed for absolute divorce.*® 

[§ 42] bb. Separation—(aa) Of Persons. 
dicial separation of the spouses, independent of, 
and sometimes cumulative to, divorce, is provided 
for in many codes.*® 
same as those already, discussed as justifying di- 
aiter a certain period, the decree 
may, upon either party’s application, in some juris- 
dictions, be changed into one of divorce.** 
decree restores the wife to civil capacity and ef- 
fects a separation of the conjugal property.°? 


A ju- 


The grounds are usually the 


The 
It 


also relieves the spouses of the duty of cohabita- 


tion.53 


in adultery. Civil codes: Belg. art 
298; Fr. art 298; La. -Rev. art 161. 
(2) This applies only where there has 
been a divorce. Ducasse v. Ducasse, 
120; Gias:731,.737,-45 S565. (3): Nor 
can such spouse marry at all for 
more than the usual period. Civil 
codes: Sw. art 150 (one to three 
years); Ven. art 191 (five years). 

[b] The guilty wife forfeits the 
right to use her husband’s name. 
Civil codes: Braz. art 324; Ger. art 
1577 (husband may forbid); Ven. art 
192 (no divorced wife allowed to use 
former husband’s name). 

Soa jCLYIl Codes; (Ch. jart’ LideCox, 
art 163; Pan. Canal Z. art 163. 

39. Civil codes: Arg. art 236 (79); 
Ch. art.174; C. :R. art 88;\Ec, art, 169; 
Ger. art 1578 et seq; Guat. art 176; 
La. Rev. art 161 (discretionary); 
Neth, art 268; Nic. art 170; Pan. arts 
L182'(4)5. 1213 P.. R,, $$, 168, 1775. Que. 
arts, 202, 213; Sw. arts ‘152,153; Ur, 
art 171; Auge v. Solosse, 31 P. R. 832; 
Puigdollers v. Monroig, 26 P. R. 274; 
Wolkers..v.. Masson, 26 P.. R. 162; 
Acosta v. Pagan, 19 P.:-R.. 437.;, An 
award of alimony together with a 
provision for support of the children 
and attorney's fee pending divorce 
proceedings will not be interfered 
with by a writ of prohibition. Santos 
v. Sweeney, 4 Ph... 79. 

[a] Where the fact of marriage is 
denied, alimony cannot be granted 
pendente lite. Yangco vy. Rohde, 1 
Ph. 404 (Cooper, J., dis). 

40. Arg. Civ. Code art 237 (80); 
Desmarais v. Gagnon, 11 Montr. Leg. 
N. (Que.) 128, 3 Montr. Super. 377 


(separation). 
41. Civil codes: Belg. art 272; 
arts LbS3) Gi KRaare 


Bol..art 152; Col. 

95; Hay. art 260; La. Rev. art 152; 
Mex. art 240; Neth. art 271; Nic art 
164; Pan. art 117; Pan. Canal Z. art 
169;, Ber. arts 194,195: Ph. ActsNo. 
QMO SenpLOk g Pek a SSeel alin Inia: QUE: 
art 196 (separation); Rom. arts 251- 
Zoos palv. art. 1473. Swart, isa. Ur: 
art. [159.(2)3 Ven. art, 204; .Cass, v. 
Cassiiye4 lia AnD. 6115 “Terrelliav: 
Boarman, 34 La. Ann. 301; Soto v. 
OrtiZo2.t. Pe, Rs, bo. 

[a] To constitute a reconcilia- 
tion (1) between the spouses mere 
pardon of the offense is not suffi- 
cient; the union of the parties must 
continue and the conjugal rights be 
established; so to effect condonation 
the offense must be obliterated and 
the offender restored to the former 
Status. »,.Garrosi.y..Dastas, 1) BP.  R 
29 OTA Ou Vem Can CO,sen Ed aed oe 
(2) Thus mere residence under the 
same roof but in different apartments 
is insufficient. Jacobs v. Tobelman, 
86 La. Ann. 842. Compare Gahn v 
Darby, 36 La. Ann. 70. 

42. Civil codes: Belg. art 273; 
Bol. art. 153; Hay. art 261; La. Rey. 
fein LAM R. § 172. 

“AS pointed OUL SA ures Dueno Vv. 


[§ 43] (bb) Of Property. In a proceeding dis- 
tinct from divoree or separation of the persons, 
the courts may, in some jurisdictions, 
separation of the conjugal property.** 
may be sought by the wife on account of the hus- 


decree a 
Such relief 


Dueno, 28 P. R. 920, not only may 
condoned cruelty be revived by fresh 
acts of cruelty, and not only may 
such subsequent misconduct be of 
slighter nature than that which 
would constitute original cruelty, 
but also both condonation and re- 
vival are less readily presumed 
against. the wife than against the 


husband.” Fernandez v. Casalduc, 
29 P. R. 680, 682. 
[a] Condonation defeats action 


for divorce by husband on ground of 
wife’s adultery. Civil codes: Braz. 
art 3195), ¢EL) 3 Ger. “arts - 1565) 91.57 OF 
Jap. art 814; Per. art 193; Benedicto 
v. De la Rama, 3 Ph. 34 [rev on other 
grounds 201 U.S. 3038, 26 SCt 485, 50 
L. ed. 765]. 

43. Civil codes: Arg. lib. I § II tit 
I caps,.1IX,) XX art 2217(64) et seq; 
Bol. art 142; Braz. art 315; Ch: lib I 
tit VI § 4; Col. art 153; Cuba art 104; 
C. Bart 94. (both): swe. wank. Loamiet 
seq; Nic. art 185 et seq (both limited 
and absolute); It. art 148; Pan. Canal 
Z. art 153; Per. arts 134, 191 et seq; 
Sp. art 104; Ur. art 173. 

44. Civil codes: Bol. art 975; Braz. 
arts 0267 CLIT); 7315) (1) 3) Colt art 
1820 (3); Pan. Canal Z. art 1820 (3); 


Wr marts 169° 
45. Arg. Civ. Code art 230 (73). 
Arg. Civ. Code. art 229 5¢72). 
Civil’ codes:,Ch.. art /178; (Col. 
art 162; Pan. Canal Z. art 162. 

48. See supra § 39 (where the ju- 
risdictions in which either form of 
divorce is granted are set forth). 

49. Civil codes: . Belg. art. 306; 
Dom. art 306; Fr. art 306; Hond. art 
176 et seq; It. art 148 et seq; La. Rev. 
art 138 et seq; Neth. art 388 et seq; 
Port. art 1204 et seq; Que. art 186 
et seq; Ven. art 195 et seq. 

50. Civil codes: Belg. art 306; C. 
R. art 91; Dom. art 306; Fr.-+art 306; 
Hond. art LiGs, Lt. are 150; La. Rev. 
arts 138, 139; Neth... art 288; Port. 
art 1204; Que. arts 187-191; Ven. art 
196 (specifying also mutual consent). - 
See also supra § 89. 

51. Civil codes: Belg. art 310 
(three years); Er. art 310 (three 
years); Ven. art 199 (five years). 

52. Civil codes: Belg. arts 311, 
1441 (4); C. R. art 94; Dom. arts oy 
1441 (2): Fr. arts Salis 1441 (4); 
Rev. art 155; Neth. ‘arts 298, 205; 
Port. arts 1210, 1216, 1216 (requiring 
authorization to dispose of immova- 
bles); Que. arts 208-210; Ven. arts 
OT Loot 

53. Civil codes: Neth. art 297; 
Que. art 207; Ven. art 195. 

54. Civil codes: Arg. art 1325 
(1291) et seq; Belg. art 1441 (5) et 
seq; Braz. arts 308, 309; Ch. art 152 
et sed Coll art 197 et seq; Cuba art 
1432 et seq; Dom. art 1441 (3) et 
seq; Ec. art 147 et seq; Fr. art 1441 
(5) et seq; Guat. art 1164 et seq; 
Hay. art 1226 (4) et seq; It. art 1418 
et seq; Mex, art 2072 et seq; Neth. 
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band’s actual or threatened insolvency or of his 
maladministration of the property.°° 
creditors may not sue for such relief without her 
consent, although they may press her rights in 
bankruptey or insolvency proceedings against the 
husband,°*® or proceed against her property.°” 
der some codes either spouse may sue for such 
separation if the other has been civilly interdicted, 
declared an absentee, or given cause for divore 
Others confine relief on such grounds to the wife 
Separation of the property restores to the 
wife, at whose instance it is decreed, the inde- 
pendent management of her portion and enables 
her to dispose of the personalty and, with the au- 
thorization of her husband or of the court, of her 
But in some jurisdictions the spouses, 
even after the separation of property, continue to 
owe support to each other, and support and edu- 


alone.®® 


realty.®° 


eation to their children.** 


art 241 et seq; Pan. art 1206 et seq; 
Pan. Canal Z. art 197 et seq; Ph. art 
1432 et seq; P. R. § 1342 et seq (con- 
trary dictum in Garrosi v. Garrosi, 
1 P. R. Fed. 230 is in the face of 
these express provisions); Port. art 
1219 et seq; Que. art 1311 et seq; 
Sp: art. 1432 et’ seq; Ur. art 1959) let 
seq. See Chavez v. McKnight, 1 N. 
M. 147, 152. 

This will be granted, although the 
marriage took place where the com- 
munity of property did not obtain. 
Sweet Apple v. Gwilt, 7 LCJur 
(Que.) 106. But see Dalton vy. King, 
9 RevLeg (Que.) 548; Wiggins v. 
Moran, 9 RevLeg (Que.) 546. 

55. Civil :codes: Ars. art 1328 
(1294); Belg. art 1443; Braz. art 308; 
Che art1565 Coly art 200°) Dom, ant 
1443; Ee. art. 150; Fr. art 1443; Ger. 
art 1418; Guat. art 1167; La. Rev. 
arts 2366, 2425 et seq; Pan. Canal Z. 
BRE cugs Port) art, 1219: Ques arth i311; 
Romevart waos>. Urearts loe2: 

[a] Code grounds not exclusive.— 
“It has long been settled that the 
wife may obtain the separation of 
property provided for by article 2425, 
Civ. Code, for causes other than those 
specified in that article (Davock v. 
Darcy, 6 Rob. 342; Jones v. Morgan, 
6 La. Ann. 630; Penn v. Crockett, 7 
La. Ann. 343; Wolf v. Lowry, 10 La. 
Ann. 272; Vickers v. Block, 31 La. 
Ann. 672; Brown v. Smythe, 40 La. 
Ann. 325, 4 S 300); and we are not 
prepared to say that, on proof that 
the husband was of a speculative 
disposition, and that he was ‘daily 
incurring heavy indebtedness,’ a case 
might not be made out of danger to 
the dotal and paraphernal rights of 
the wife and to her future acquisi- 
tions, which would entitle her to 
such separation.” Jones v. Jones, 119 
La. 677, 687, 44 S 429. For other 
ouleta Re eases on this subject see 
Husbana@ and Wife 31 C. J. p 163 
notes 26, 27. 

{[b] Wife must sue in her own 
name (1) and not by a tutor. Melvin 
v. Ireland, 1 RevdeLegis (Que.) 350. 
(2) And the husband’s authorization 
is not required. Chavez v. McKnight, 
1 N. M. 147. 


56. Civil codes: Belg. art 1446; 
Dom. art 1446; Fr. art 1446; Hay. 
art, U2381seit. “art. L420 ss bia. “Rev. art 
2433; Neth. art 247; Que. art 1315; 
Rom. art 1257. 

Sia Civil encodes. “Ars. lart 1337 


(13803); Ch. art 161; Col. art 206; Ec. 
art 156; Guat. art 1177; Pan. Canal Z, 


art 206. 
58 Civil codes: Cuba art 1433; 
Pan. art £207 (grounds unlimited); 


IPD RATueelAc Ont Line Si lo Lone Deane 
1433. 


59. Civil codes: Ger. art 1418; 
Guat. art 1169. 
60. Civil codes: Arg. art 1336 


(1302); Belg. art 1449; Braz. art 309; 
Ch. art 158 et seq; Col. art, 203 et 
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The wife’s 


Un- | thority was all 


e.58 


yy 


former 


seq; Cuba arts 1436, 1444; Dom. art 
1449; He. arts 153, 154; Fr. art 1449; 
Guat. art 1175 et seq; Hay. art 1234; 
It. art 1424; La. Rev. art 2436; Mex. 
arts 2075, 2077, 2093; Neth. art 249; 
Pan. arts, 1213) 1214; Pan. Canal’ Z. 
art 203 et seq; Ph. arts 1436, 1444; 


Port. art 12233 Quew art’ 1318; Rom. 
art 1265; Sp. arts 1436, 1444; Ur. 
artel 966. 

[a] Reduction of interest o 
mortgage due both requires hus- 
band’s consent, Hart v. Joseph, 6 
Montr. Q. B. (Que.) 301. 


[b] Bringing an action to set 
aside the wife’s mother’s will is not 
an act of simple administration and 
requires the husband’s consent. 
Lamontagne v. Lamontagne, 35 LC 
Jur (Que 737 05, Coal they books 1 
have consulted are barren upon the 
subject of what are and what are not 
within the precise definition of sim- 
ple administration, but enough is 
said to show us what the best writ- 
ers mean by it. I would only refer 
to Troplong Cout. de Mariage, from 
numbers 1404 to 1418 inclusively. 
The whole subject is, of course, beau- 
tifully treated, and at No. 1414 he 
cites Brodeau sur Louet, who at- 
tempts, with Troplong’s perfect as- 
sent, something like an enumeration 
of what acts of simple administration 
are. ... When upon a practical sub- 
ject of this kind, one feels any diffi- 
culty, I have generally found that the 
books do not irradiate us much; and 
being thrown on my own judgment 
to say whether this action brought 
by the wife to set aside her mother’s 
will is an act of simple administra- 
tion or not, I do not hesitate to sday 
it is not, for if she were to lose her 
case, then there would be chose 
jugée against her and her children’). 

61. Civil codes: Cuba art 1434; 
Her vare. 155s Guat: art  1L765. bt ant 

Man Rev.” arte \2435> Nex. vart 
2076; Neth. art 248; Pan. art 1208; 
Ph. art 1434; P. R. § 1344; Port. art 


1226; Que. art 1317; Sp. art 1434; 
Wir Part elg 63. 
62. Sandars Justinian (Hammond 


ed) Mintr. peca, note, 

Maine Anc. L. p 133 (“So far 
as regards the person, the parent, 
when our information commences, 
has over his children the jus vite 
necisque, the power of life and 
death, and a fortiori of uncontrolled 
corporal chastisement; he can mod- 
ify their personal condition at pleas- 
ure; he can give a wife to his son; 
he can give his daughter in mar- 
riage; he can divorce his children of 
either sex; he can transfer them to 
another family by adoption; and he 
can sell them’); Sohm Rom. L. (3d 
ed) § 101. 

64. Roman Twelve Tables IV 2; 
Mackenzie Rom. L. p 138. 

{a] Comparison. — The common 
law has never recognized the patria 


[§§ 43-44 


[§ 44] c. Parentage—(1) Patria Potestas—(a) 
Nature and Origin—aa. Ancient Law. 
family, as we have seen, consisted of those who 
were subject to the patria potestas®? or paternal 
authority enjoyed by the paterfamilias. 


The Roman | 


This au- 


but unlimited.®* It ineluded the 


power of life and death,®* the power of sale,°° the 
ownership of all property,®® and the right to rep- 
resent the family and its members in ordinary busi- 
ness transactions and litigation.®* 
juridical purposes the paterfamilias was the fam- 
Nor, despite the dictum of Gaius® and 
Justinian,’° was the system ‘‘peculiar to Roman 
citizens.’’ Aside from the one exception which the 
concedes*1— the 
seems to have been in vogue among other Aryan 
nations, notably the primitive Greeks,** Scandinavl- 
ans,’* and Slavs." 
Japanese,’® Hindu,’7 and Mohammedan® law. 


Indeed for most 


Galatians—the system 


It is also found in Chinese,’® 
At 


potestas. It permits a father to 
“correct his child, being under age, 
in a reasonable manner’’ and requires 
his ‘‘concurrence . to the mar- 
riage” of. such child. But as to the 
latter’s property the father is a mere 
trustee and must account for any 
profits received therefrom. 1 Black- 
stone Comm. p 452. ; 

65. Maine Anc. L. p 138; Limited 
in the Twelve Tables (IV, 3) to three 
times; Sohm Rom, L. (3d ed) pp 482, 
483. 

66. Maine Anc. L. p 136 (‘The fa- 
ther was entitled to take the whole 
of the son’s acquisitions, and to en- 
joy the benefit -of his contracts 
without being entangled in any com- 
pensating liability’’). But see 
Mackeldy Rom. L. p 139. 

‘It was no uncommon thing for 
men to have passed through every 
grade in the public service, to have 
been tribunes and pretors and con- 
suls. to have reached an honored old 
age, without ever having owned or 
been able to own a pennyworth of 
property!” Hadley Intr. Rom. L. 
Dp L206: 

67. Poste Gaius (4th ed Oxford, 
1904) pp 40-43. 

68. ‘The reason which caused the 
Romans to accept and uphold the 
patria potestas, to maintain it with 
Singular tenacity against the influ- 
ence of other systems with which 
they came-in contact, must have 
been the profound impression of 
family unity, the conviction that, 
every family was, and of right ought 
to be, one body, with one will and 
one executive. The pater familias 
was not regarded as separate from 
the other members of the family, as 
having rights or powers against 
them; he was regarded as the repre- 
sentative of the family, as the em- 
bodiment ,of its interest and the 
organ of its activity. Hven in his 
chastisements he was supposed to be 
acting for the common good. It was 
precisely the sound sense of the 
Romans and their feeling of equity 
that sustained the patria potestas; be- 
cause they furnished the best guaran- 
tee that the potestas would be sens- 
ibly and equitably used. If it had 
been generally abused, it must have 
been soon discarded.” Hadley Intr. 
Boma yp 22 ‘ 


69. Inst. I 55. 

70.) Inst. Ub lett, Exo! 

We, Gaius inst. I 

72. Ln Quart Rey. prlich: 

73. Maine Anc. Delos. 

74 $14 Jurid. Rev. p 260. 

75. Von Mollendorf Das Chinesche 
Familienrecht (Shanghai, 1895); 


Scherzer La Puissance Paternelle en 
Chine (Paris, 1878). Compare 14 
Jurid. Rev. p 378. 

(6.0 UZ) “Vale muons JNOSe th, 228 

77. Maine Anc. L. p 153. 

7Su, 2) Valentin J. eNOS i te: 


for later cases, developments and changes in the iaw see cumulative Annotations, same title, page and note number, 
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Rome it was gradually modified.7® 
[§ 45] bb. Modern Law. 


79. Poste Gaius (4th ed Oxford, 
1904) p 43;'Sohm Rom. L. (3d ed) p 483. 

“In the Empire patria potestas no 
longer conferred on the father the 
full powers of the old jus civile, but 
only those powers of chastisement 
and correction which the jus gentium 
recognized as naturally appertaining 
to the paternal authority. ... The 
only incapacity that continued to at- 
tach to a filiusfamilias in the law of 
Justinian was his incapacity to ac- 
quire property ‘ex re patris,’ i. e., 
from his own father. Whatever a 
father gave to his son—even though 
it were a peculium profecticium, or 
property over which the son was al- 
lowed full powers of disposition— 
remained in the ownenrship of the 
father, The son, however, was compe- 
tent to deal with the peculium he had 
received and to bind his father by his 
contraets to the extent of such 
peculium.” Sohm Rom. L. (Ledlie 
3d ed) pp 483, 485. 

80. Civil codes: Arg. art 298 (264) 
et seq; Belg. lib I tit IX; Bol. lib I tit 
IX; Braz. (Spec. Pt.) bk I tit V ec VI; 
Chylipa lL) tite Colenib: TMtityocLy:; 
Cru Libirsiteva Cuba dibyl utivik; 
DOM i el Heit exes GS i ba metit es; 
Fr. lib I tit IX; Ger. bk 1V § If tit IV 
Gl). Guat. tib Titit "VilTI;= Hay. art 
314 et seq; Hond. lib I tit XI; It. lib I 
tit VIII; Jap. bk 1V c V; La. Rev. bk 
Teatit.. Vabline ja Mexs ib O26 VAL; 
Neth wip, Detit; OVE NIC. ibe titoiiise 
IV—-VI; Pan. lib I tit XII; Pan. Canal 
Z. lib I tit XIV; Per. lib I § IV tit VI; 
Pe lip aeetite Vile. erat dio! Latitede: 
Portapt ja lib ietit PT xsesii.§ “Win; 
Que. lib L tit VIII; Rom. cart I tit 
TX: Salw. libsl-tit. x; Sp. lib’ L tit WIT; 
Swee pt die dive sieve, Ur. 1b -iotit 
VIII; Ven lib I tit VIII. 

[a] In the Philippines the patria 
potestas has been reduced by elim- 
inating the usufruct and administra- 
tion of the child’s property but con- 
tinues as to the care and custody of 
his person. Ibanez de Aldecoa v. Hong- 
kong, ete., Banking Corp., 30 Ph. 228. 

{b] Porto Rico.—‘'There can be no 
doubt that the patria potestas still 
exists in Porto Rico, notwithstand- 
ing the urgent arguments of dis- 
tinguished counsel to the contrary.” 


Le Hardy v. Gill, 16 P. R. 645, 647 
[cit Civ. Code §§ 222-224]. 

81. Civil codes: Arg. art: 298; Ch. 
art 240; Col. art’ 288; Ee. art 234; 


Guat. art 285; Hond. art 238; Nic. art 
244; Pan. Canal Z. art 288; Per. art 
284; Port. art 137; Salv. art 252; Ur. 
art 233. Compare Per. art 284. 

“By the Roman law the rights of 
the father of a family and of those 
under his authority, so far as related 
to their private affairs, were em- 
bodied, by a legal fiction, in the per- 
son of the father of the family, whose 
power was absolute. The paternal 
power was one of the main pillars of 
that wonderful social organization 
which is the basis of modern civil- 
ization, and which gave laws to pos- 
terity on which society still rests for 
its support. Reman legislation placed 
the safety and welfare of the child 
under the egis of paternal affection, 
and time has borne witness to the 
profound wisdom of its provision. 
The consent of the father alone was 
required for the marriage of_ the 
daughter or son.’”’ Bosworth v. Beil- 
ler, 2 La. Ann. 293, 297. 

{a] Contrasted with guardianship. 
—"fne Civil Code drew a sharp and 
clearly distinguishable line between 
guardianship, properly so called, and 
the patria potestad, or parental au- 
thority. They were provided for in 
separate titles, and the definiton of 


Nevertheless the patria 
potestas ‘continues, to some extent, even by name, 
in all modern civil law,8° where it is defined as 
the sum of rights lawfully exercised by a parent 
over legitimate and unemancipated children,®! al- 
though in some jurisdictions it extends over illegiti- 
mate*? and acknowledged natural children.** 
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until emancipation, a child remains under the au- 


Thus, 


guardianship contained in article 199 
of that code provided that it ‘is the 
custody of the person and property, 
or of the property only, of those who, 
not being under parental authority, 
are incapable of taking care of them- 
selves.’ The contrast between the 
patria potestad of the Civil Code and 
guardianship under our present code 
of procedure is none the less marked. 


The latter requires a guardian to 
obtain his appointment from _ the 
court; to execute a bond for the 


faithful performance of his duties; to 
make an inventory of the property, 
the management of which he under- 
takes, and to render accounts at 
specified intervals; to manage the 
estate of his ward frugally and with- 
out waste and apply the income and 
profits thereof to the support of the 
ward so far as may be necessary. A 
guardian is a court officer, responsible 
to the court, and discharged by the 
court alone. There was, however, 
no conflict between the patria po- 
testad and guardianship under the 
Civil Code. This was for the reason, 
as stated above, that the law of guar- 
dianship expressly excluded the 
patria potestad from its operation.” 
Ibanez de Aldecoa v. Hongkong, etc., 
Banking Corp., 30 Ph. 228, 2338. 

82. Civil codes: C. R. arts 144-146; 
Guat. art 286; Hond. art 238; Mex. 
art 365 (natural); Nic. arts 263-267; 
Per. art 286 €mother); Port. art 166 
(if acknowledged); Salv. art 252 
(mother); Sw. arts 323-327 (by ju- 
dicial decree). 

83. Civil codes: Cuba art. 154; 
Hond. tart \241;'' Mex. arti<$653 (Pan. 
art 187 (meed not be acknowledged); 
Ph. art 154; Sp. art 154 (inapplicable 
to those born before the code came in 
force. Sentence Supr. Trib. April 28, 
1904); Ur. art 253 (natural). 

[a] Coexistence. — (1) Tutorship 
and patria potestas cannot coexist. 
State v. Judge Orleans Parish, 6 La. 
363. (2) But the paterfamilias is 
clothed with a _ tutor’s functions. 
Dauterive v. Shaw, 47 La. Ann. 882, 
888, 17 S 345. 

84. Civil codes: Arg. art 300 (266); 
Belg. arts 371, 372; Bol. arts 188, 189; 
Braz. arts 379, 384 (VII); Cuba arts 
154,-155;. Dom. arts, 371, 372; Fr. arts 
371, 372; Ger. art 1626; Guat. art 285 
et seq; Hay. art 314; Hond: art 241; 
It. art 220; La. Rev. arts 215-217; 
Mex. arts 363, 364; Neth. arts 3538, 
354;. Panviart. 1877 oeer ib FE shay 
toe Wb Phttartselo4: PPAR §. 222 
et seq; Que. arts 242, 243; Rom. arts 
325, 326; Sp. art 154; Sw. art 275; Ur. 
art 234; Ven. art 283; Ex p. Ham, 27 
LCJur (Que.) 127; Barlow vy. Ken- 
nedy, 17 LCJur (Que.) 253. 

{a] Philippines.—(1) The right of 
support “is coupled with the author- 
ity which the father, and, in his ab- 
sence, the mother, has over his natu- 
ral child. (Arts. 154 and 155 of the 
Civil Code).” Mendoza v. Ibanez, 4 
Ph. 666, 669. (2) Under Code Civ. 
Proc. § 771, the awarding of children’s 
custody, where the parents live apart, 
is discretionary with the court. Pe- 
layo v. Lavin Aedo, 40 Ph. 501; Lo- 
zano v. Martinez, 36 Ph. 976. 

{[b] Porto Rico.—(1) “The patria 
potestas imposed by nature and rec- 
ognized and regulated by our laws 
creates rights and duties, one of the 
former being that the father or the 
mother, as the case may be, may 
have the custody of the children. 
This right is recognized in subdivi- 
sion 1 of section 223 of the Civil 
Code, which makes it a duty de- 
rived from the patria potestas, and 
that duty could not be fulfilled if it 


thority of its father and owes him respect, honor, 
and obedience.** 
home without the father’s consent,®> and the lat- 
ter is entitled to the assistance of the authorities 
in detaining, and even incareerating, the child,®° 
and has the right of moderate chastisement.** 
father’s consent is necessary to a minor child’s 


He cannot leave the paternal 


The 


could not be claimed as a right; 
therefore, it being a right, the father 
or the mother, as the case may be, 
cannot be deprived of it except in 


such cases as are determined by 
law.”’- Rojas v. Colon, 27 P. R. 805, 
807, 809. (2) “I am of the opinion 


that it is not an essential requisite 
for the exercise of the patria potestas 
that the child should live with the 
father, for if that were the case a 
child acknowledged at birth by its 
natural father, who was not. living 
with the mother, should be ‘delivered 
to the father and would thus be de- 
prived of the care of its mother, in- 
cluding lactation, which would be an 
inhuman act contrary to the prin- 
ciple that the patria potestas is not 
a benefit for the fathew or for the 
mother, but for the child which needs 
it.’ Rojas v. Colon, supra. 

il Scotland.—Mackenzie Rom. L. 
p . 

[ad] Spain.—(1) Partidas IV tit 
XVII ley I; Civ. Code arts 154, 155. 
(2) Acknowledged natural children 
and adopted minors are _ included. 
Civ. Code art 154. (3) But this was 
held inapplicable to a natural child 
born before the adoption of the civil 


code. Sentence Supr. Trib. April 28, 
1894, Jur. Civ. 
[e] Such authority is not waived 


by nonuser.—State v. Steel, 121 La. 
215, 46 S 215, 16 LRANS 1004; Reyes 
v. Alvarez, 8 Ph. 723 (where a writ 
of habeas corpus was granted parents 
to recover their child from a con- 
vent). 

Anglo-American law see Parent and 
Child [29 Cye 1576]. 

85. Civil codes: Arg. art 309 (275); 
Belg. art 374; Bol. art 190; Braz, art 
384 (II); Cuba arts 155, 321; Dom. art 
374; Fr. art 3874 (exception after 
eighteen years of age where enlist- 
ment is the purpose); Ger. arts 1631, 
1632; Guat. art 287 (3); Hay. art 315; 
It. art 221; Jap. art 880; La. Rev. art 
218; Mex. art 368; Per. art 287 (3); 
Phy artssi55,6 821) Pas Ras 230 Geis 
Que. art 244; Rom. art 328; Sp. arts 
156, 3223 (URC artl235 1 iVientmart L285. 
Mission de la Grande Ligne v. Mor- 
rissette,-33 LCJur (Que.) 227. 

[a] Scotland.—Mackenzie Rom. L. 
p 147; Harvey v. Harvey, 22 Dunlop 
1198, 1208. 

[b] Quebec.—A boy of fourteen 
who had been placed by his mother 
in charge of another and who went 
with a third party was left in the 
latter’s custody, it appearing that he 
preferred to remain there. Rivard 
v. Goulet, 1 Que. L. 174. 

[ce] Spain.—A judgment which re- 
quires a child to be taken from the 
residence of its father to that of its 
mother is in conflict with the code. 


Sentence Supr. Trib. Nov. 19, 1895, 
Jur. "Civ: 

86. Civil codes: Arg. art 310 (276); 
CAR, art’ 231-7 Cubavarti156) Dom. 
arts 376-382; Fr. arts 376-382; Ger. 
art 1631; Guat. arts 286 (4), 297; 
Hay. arts 316-323; It. art 221; Jap. 


art 882; Mex. art 371; Neth. art 357 
etiseg: | Pan’ lartsl189%' Pess ar& 2387 
(4); Ph. arts 156-158; Port. art 143; 
Rom. art 332 et seq; Sp. arts 156-158; 
Ur. art 235; Ven. art 287. 

87. Civil codes: Arg. art 312 (278); 
GORI arts. 130; 182; Cubayart 155) (2): 
Ger. art 1631 (authorizing “reason- 
able discipline’); Guat. art 286 (1); 
Jap. art 882; La. Rev. art 218; Mex. 
art 3703) Pant art:.188 (2); “Per. tart 
287, (1); Bhs art! 255602)41 PY Rage 228 
(2); Que. art 245; Sp. art 155 (2); Sw. 
art 278; Ven. art 287. 

Foe Scotland.—Mackenzie Rom. L. 
p f 
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marriage,®* and the former, under most codes, has 
the usufruct of the child’s property,*® save that 
which he has acquired independently by his own 
labor, and known as his professional or industrial 
peculium,”® or by gift, bequest, or inheritance, on 
the express condition that it should not be so sub- 
ject, or by reason of the father’s unworthiness, 
being then known as. the special adventitious pe- 


88. Civil codes: Braz. (Spec. Pt.) 
art 384 (III); Fr. art 148; Ger. art 
HOSS = Tt. Kart 63s ehs arts’ 45; 46; 
P. R. § 185 (both parents); Sp. arts 
45, 46. See suera § 27. 

fa] So in Bngland.—4 Geo. IV ¢ 
76 §§ 16-18. See also Marriage § 71. 

89. Civil codes: Arg. art 321 (287); 
Belg. arts 384,.385; Bol. art 191; Braz. 
art 8807 Ch artl'248:" Col. art 291; 
Cuba art 161; Dom. arts 384, 385; Ee. 
art 287; Fr: arts 384, 385; Gen art 
1649; Guat. art 286 (6); Hay. arts 325, 
326; Hord. art 245; It. art 228; La. 
Rev. art 223; Mex. arts 376, 377 
(partial); Neth. art 866; Pan. art 194; 
Pan. Canal Z. art 291; Per. art 287 
(6); PB. R. § 226; Port. art 144; Rom. 
art 888; Salv: art 255;.Sp: art 161; 
Ur. art 244;*Ven. art 294. 

{a] Louisiana.—This usufruct is 
exempt from seizuge under execution, 
Davis v. Carroll, 11 La. Ann. 705. 

{b] In the Philippines, although 
the court had previously recognized 
Civ. Code art 161 as in force (Mar- 
tinez v. Martinez, 1 Ph. 647, 649) it 
was later held that the parent’s right 
of usufruct and administration of the 
child’s property had been impliedly 
taken away by the code of civil pro- 
cedure. Ibanez de Aldecoa v, Hong- 
kong, etc., Banking Corp., 30 Ph. 
228, 236. (“The law says that as to 
the administration of the estate of 


a minor child a parent shall only 


have a preferential right; and, when 
the parent does secure an appoint- 
ment as guardian of a child’s estate. 
he must qualify as any stranger 
would, and perform the same duties 
and accept the same compensation as 
a stranger. Can anything be more in- 
consistent with the right which the 
patria potestad grants the parent of 
administration and usufruct in the 
child’s property by mere operation 
of law, and requiring neither ap- 
pointment nor supervision by the 
court [except in a very limited sense, 
Civil Code, art. 160; Mortgage Law, 
arts. 200 and 205]? The truth is that 
the patria potestad and the present 
law of guardianship cover the same 
subject; i. e., the custody and care of 
the person and property of minor 
children whose parents or one of 
them is living. By this, of course, 
we do not mean to restrict the new 
law to this class of incompetents 
alone. The provisions of the two 
laws are entirely repugnant to each 
other; they are totally irreconcilable 
if any proper respect be had for the 
language used in the latest law, and 
the evident intent of the legislative 
department in enacting it. The for- 


mer must, therefore, yield to the 
latter’’). 
{c] In Switzerland parents have 


the use (Civ. Code arts 292, 294) and 
pyaar nee usufruct (Civ. Code art 


90. Civil codes: Arg. art 321 (287) 
(2); Belg. art 387; Bol. art 193; Ch. 
art; 24385 ¢1)e" Colby tart 29% (Lys 'C. RR: 
art 132 (administration); Cuba art 
160;) Dom, art 887; He. art 237 (1); 
Fr. art 387; Ger. art 1651 (1); Guat. 
art 296 (6); Hay. art 328; It. art 229 
(2) (4); La. Rev. art 226; Mex. arts 
875 (VI), 378; Neth. art 368 (1); Pan. 
art 198; Pan. Canal Z. ‘art. 291.(1); 
Pervant 1287 G6) 3 Ph? arte 1605 Bi R 
§ 225; Port. arts 145,147. (1, 2); Rom. 
art 341; Salv. art 255 (1); Sp. art 160; 
Sw. arts 295, 296; Ur. art 244 (1, 2); 
Ven. art 295. (2,) 4); Ouliber) v. His 
Creditors, 16 La. Ann. 287. 

[a] Spain.—(1) Civ. Code art 160. 
But see Willard Notes to Sp. Civ. 
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Code pp 29, 30. (2) But under the 
Spanish law such property is exempt 
from the parental usufruct only when 
the child is living apart from his 
parents with their consent. “From 
the wording of the three articles 
on which we are commenting it is 
deduced that, unlike our old law 
which is derived from the Roman 
law, they do not refer to the person 
through whom the property is ac- 


quired, but principally to the origin, 


of the acquisition, and when, for in- 
stance, a contract of purchase and 
sale is involved, it is indispensable 
to know whence proceeds the money 
paid for the property, as the rights 
of the child vary considerably accord- 
ing to whether the money belongs to 
the parents, or is acquired by his own 
labor, or: was bequeathed to him by 
a third person. If these elements 
are lacking, what course should be 
pursued? Our jurisprudence, particu- 
larly the decision of January 14, 1861, 
has established ‘that property pur- 
chased by an unemancipated child 
cannot be deemed his separate prop- 
erty unless he prove that he earned 
the purchase price by his own in- 
dustry or acquired it by some of the 
other means , prescribed by law.’ 
Therefore, generalizing this principle, 
in order that the right of a child to 
property acquired by him may be 
recognized he must show, in case 
of litigation, that he is entitled to 


such right.’””’ 2 Manresa Comm. on 
Sp. Civ. Code p 34. 
91. (\Givil.'. codes: | Ave’ Marts (1323 


(289), 324 (290); Belg. art 387; Bol. 
art/193; Braz. art (390) (1),°391 (IE); 
Chiarti243° @ns Cols arti29 10 (2; ys 
CL. .Ri tart (132:7 Dom: art. 387; Be. art 
237 \(2,) 3) Prelart: 387° Ger: art 1651 
(Qsibay. art’ 3283 Ati art 229 (1; 3); 
La. Rev. art 226; Mex. arts 375 (IV), 
3877; Neth. art 368 (2); Pan. Canal Z. 
art 291 (2, 3); Port. art 147 (3); Rom. 
art, 341;.Salv:.art..255 (25.3) ;. Ursiart 
244 (4, 5); Ven. art 295 (1, 3). 

[a] Philippines.—“The two parcels 
of land bequeathed to Maxima and 
Emilia Javier formed the adventitious 
private property of these girls who 
were living under the paternal au- 
thority of their father Alejo Javier. 
And, ‘This gain,’ says law 5, title 17, 
of the Fourth Partida, ‘is called in 
Latin adventitia, because it comes 
from without, and not from the fa- 
ther’s property.’ In respect to the 
child’s adventitious property, this 
law provides that the ownership 
thereof shall pertain to the son and 
its usufruct to the father, on ac- 
count of his paternal authority. The 
powers the father possessed by 
reason of his usufruct and adminis- 
tration are very exactly determined 
by law 24, title 13, of the Fifth Par- 
tida, summarized in jurisprudence 


which has given the support of its. 


authority to the recognized scope of 
this law, as may be seen by the de- 
cisions of June 16, 1862, December 
30, 1864, February 1, 1867, November 
12, 1875, May 18, 1878, etc. (This 
jurisprudence says that ‘Parents, 
though administrators of this private 
property while their children are un- 
der the paternal authority, are not 
authorized to alienate the same un- 
less their own property be mort- 
saged as security for the things sold, 
and as guaranty for losses and dam- 
ages. If the property be alienated, 
the children have a clear right of 
action against their parents’ estate, 
through a personal action, or one to 
foreclose the mortgage, not that for 


culium,®! or on 
for his education.” 
under the same obligations as any other usufructu- 
ary,’? although he is not usually required to give 
bond or prepare an inventory.** Uv i 
generally subject to charges for the child’s main- 
tainanee and education.®® 
right to administer the child’s property®® and the 


[§ 45 


condition that it should be used 
In any event the father is 


The usufruct is 


The father has also the 


recovery of ownership against @ 
third party in possession, except 
they prove that their parents’ estate 
is insufficient for the payment of the 
property sold, and even in this case 
they must expressly renounce their 
right to the inheritance. So that a 
judgment which, without these condi- 
tions, awards the recovery of owner- 
ship, infringes the present law.’ ” 
Juson vy. Ponce Ignacio, 32 Ph. 422, 
425 


92. Civil codes: Braz. art 390 (II); 
Guba cart’ W462; “Phiartr 162 40R. Rts 
227; Sp. art 162. 

98. Civil codes: Arg. art 325 (291) 
(1); Belg. art 385 (1); Cuba art 163; 
Dom.) ‘art -385' (1)3) Prajarth385.1@)s 
Ger. arts 1652, 1654; Hay. art 326 (1); 
Hond. art 140; It. art 230 (3); Jap. 
art 889 (administration); La. Rev. 
art 224 (1); Mex. art 381; Neth. art 
367 (1); Pan, art 196; Per. art 295 
(administration); P. R. § 228; Port. 
art 148 (1); Rom. art 339 (1); Sp. art 


163. 

{a] Spain.—(1) Civ. Code art 162. 
(2) Withcout judicial authorization 
the parent cannot alienate the child’s 
property (Civ. Code art 164), (3) nor 
even lease it (Resolution Supr. Trib. 
Aug. 30, 1893, Jur. Civ.), (4) unless 
the transaction has resulted to his 
advantage (Sentence Supr. Trib. Febr. 
19, 1894,.Juri.Civ:). 10(5)sHe amay sbe 
required .to render accounts. Sen- 
tence Supr. Trib. Dec. 10, 1896, Jur. 
Civ. (6) Provisions like these are 
contained in the Philippine Code but 
Justice Willard thought that they 
were abrogated. Notes to Sp. Civ. 
Code p 30. 

94. Civil codes: Ec. arts 239, 243;, 
Mex. art 381; Port. art 148 (1); Salv. 
arts 257, 261: Sw. art .290¢Ur, arti 247. 

95. Civil codes: Arg. art 325 (291) 
(2); Belg. art 385 (2); Dom. art 385 
(2); Fr. art 385 (2); Hay. art 326 (2); 
It. art 230 (1); La. Rev. art 224 (2); 
Neth. art 367 (2); Port. art 148 (2); 
Rom. art 339 (2); Ven. ‘art 296 (1). 

96. Civil codes: Arg. art 327 (293); 
Belg. art 389; Bol. art 196; Braz. art, 
385; Ch. art 247; Col. arts 295, 296; 
C. R. art 132;,.Cuba arts, 159-163 
Dom. ,art 389; .Ec:. art: 241; Fr. art 
389; Ger. arts 1627, 1638; Guat. art 
296 (5); Hond. arts 136-140; It. art 
330; Jap. art 884; La. Rev. art 221; 
Mex. arts 374, 376, 377; Neth. art 362; 
Nic. art 249; Pan. ‘arts 192-196; Pan. 
Canal Z. sart, 295¢0Per. cart 628745). 
Ph. arts 159-163; P. R. § 224 et seq; 
Port. arts. 137, 146; Rom. art 343; 
Salv. art 259; Sp. arts 159-163; Sw. 
art 290; Ur, art..245; Ven. art 289. 

{a] In Japan the mother, although 
exercising the patria potestas, may 
decline to undertake the management 
of the property. Civ. Code art 899. 

[b] Philippines.—(1) Justice Wil- 
lard, in his Notes to Sp. Civ. Code pp 
29, 30, expresses the view that these 
articles, except 161 and part of 162, 
are no longer in force, having been 
repealed by the new code of civil pro- 
cedure. (2) In Aldecoa v. Hongkong, 
etc., Banking Corp., 30 Ph. 228, the 
court, in discussing the same point, 
observed: “These, as well as other 
specific provisions of the new code, 
make it clear that the repugnance be- 
tween the patria potestad and the 
new law of guardianship is such that 
the parent, as such, no longer has the 
power to enjoy the administration 
and usufruct of the property of his. 
minor children.” (3) In Boydon v. 
Felix, 9 Ph. 597, 598, and Rosario v. 
Manila R. Co., 22 Ph. 150, art 164, 
which prohibits alienation of the 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


right to represent the child in litigation, and other 
juristie acts,’ but he cannot alienate the child’s 
real property or encumber it without judicial sane- 
Usually the paternal power passes to the 
mother upon the father’s death, 


tion.®8 


child’s property, was treated as in 
force, and in the former case as well 
as in Palet vy. Aldecoa, 15 Ph. 232, 
235, art 159 was cited as authority. 
(4) In Salunga v. Evangelista, 20 Ph. 
273, 304, tae court said: ‘‘The reason 
for the joint ownership agreed upon 
is probably the right of legal usu- 


fruct which the mother has in the 
property of her minor children, 
through her parental authority. 


{Civil Code, art. 160).” 

{e] Porto Rico.—The right to ad- 
minister and use the property of an 
unemancipated child does not give 
the parent the status of a creditor so 
as to authorize him in that capacity 
to maintain a voluntary proceeding 
for testamentary administration. Ex 
p. Marrero, 1 P. 81. 


[a] Scotland.—Mackenizie Rom. L. 
pp 146, 147. 
[e] ‘Spain.— (1) An inventory must 


be made, with the public attorney’s, 


assistance, of the property merely ad- 
ministered by the parents. Civ. Code 
art 163. (2) This right of admin- 
istration extends in the absence of 
express prohibition even to property 
given or bequeathed for the child’s 
edueation. Civ. Code art 162. (3) 
But not, without judicial authority, 
to the property of an adopted child. 
Civ. Code art 166. (4) Such adminis- 
tration is considered a duty toward 
the child and cannot be renounced. 
Sentence Supr. Trib. Oct. 22, 1891, Jur. 
Civ. 

97. Civil codes: Arg. art 308 (274); 
Braz. art 385;/ Ch. art: 258;.Col,, art 
306; Cuba art 155; He. art 252; Ger. 
arts 1630, 1633; Hond. art 239; It. 
art 224; Jap. art 884; La. Rev. art 
235; Mex. art 373; Nic. art 245; Pan. 
art 188 (1); Pan. Canal Z. art 306; 
PB. R. § 223; Port. art 138; Sw. arts 
279, 280; Ur. art 236; Ven. art 289. 

[al Philippines.—(1) Justice Wil- 
lard considered Civ. Code art 155 ab- 
rogated. The supreme court, how- 
ever,, Seems to take a different view. 
“Under article 154 of the Civil Code, 
which was in force at the time of the 
death of Vargas, the defendant had 
the parental authority over her chil- 
dren and consequently the legal repre- 
sentation of their persons and prop- 


erty. (Arts..155 and 159 of the Civil 
Code).” Tuason v. Orozco, 6 Ph. 596, 
601. Compare Salunga vy. Evange- 


Tista, 20;Ph. 27350702) 1Cive; Code art 
165 authorizes the appointment of a 
third party to represent the children 
when their interests conflict with 
that of the parent. This article is 
likewise regarded by Justice Willard 
as repealed. Notes on Sp. Civ. Code p 
30. But in Salunga v. Evangelista, 
supra, decided a number of years 
later, the article was treated as still 
in force. See, however, Siman v. 
eus, 37 Ph. 967. «+ 

[b] Porto Rico.—This right is not 
taken away by a procedural provision 
for the appointment of a guardian 
ad litem. Cibes v. Santos, 22 P. R. 
208, 218 (“That section does not re- 
peal section 223 of the Civil Code 
which provides, among other things, 
that the father and the mother have, 
with respect to their children not 
emancipated, the duty of represent- 
ing them in the exercise of all actions 
which may redound to their benefit, 
and, harmonizing the provisions of 
the two codes, we may reach the con- 
clusion that by reason of patria po- 
testas the father or the mother may 
represent their minor children and 
that only when there are conflicting 
interests the children may be repre- 
sented by their general guardian or 
by a guardian ad litem appointed by 
the court’). 

{ec] Spain.—(1) Civ. Code art 155: 
Sentence Supr. Trib. Jan. 24, 1900, 
Jur. Civ. (2) Where the interests of 
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Wie: to act.? 


divorcee, or in- | vails.t 
the parents conflict with those of the | 
child, the court appoints as “de- | 
fender” a relative who would be en- 
titled to the legitimate tutorship, or, 
if there is none, any suitable person. 
Civ. Code art 165; Sentence Supr. 
‘prib, Jan. 4, 1896 40UuL, Civ. Co), Lhe 
position is compatible with tutor, 
protutor, or member of the family 
council. Sentence Supr. Trib. Jan. 
14, 1896, Jur. Civ. 

98. Civil codes: Arg. arts 331 
(297), 3832 <(298)3--Braz. art 386; Ch: 
arts 255, 256; Col. arts 303, 304; Cuba 
art 164; Ec. art 249; Hond. art 257; 
Mex. art 382; Nic. arts 251, 252; Pan. 
arto 197; (Pan .aCanal Z: jants303, -o04s 


Ph. art: 1645) P. R: 229; Port. art 
150; Salv. art 267; Sp. art 164; Ur. art 
2490 (Onn 2 is Ven. art 289; Palarca 
v. Baguisi, 38) Ph. 177; Rosario 
v. Manila R. Co., 22 Ph. 140; Boydon 


y. Felix, 9) Ph. 597: 
Aldecoa v. Hongkong, 
Corp., 30 Ph. 228: 

[a] Louisiana. —‘“‘A worthy son 
might find, on attaining his majority, 
that his future life was blighted by 
a debt contracted without his knowl- 
edge, by an improvident father, and 
the merits of children, and the prom- 
ising hopes of youth, like the Egypt- 
ian’s dead, would be pledged to the 
exacting creditor, to procure drink 
and raiment for profligate parents.’’ 
Michie v. Armat, 15 La. Ann. 225, 227. 

[b] Porto Rico.—(1) Sanchez v. 
Registrar of Property, 21 P. R. 453; 
Aviles:v. Registrar of Property, 19 P. 
R. 345; Porto Rico Gen. Tel. Co. v. 
Registrar of Property, 18 P. R. 823; 
Vias v. Perez, 17 P. R. 894; Monge 
v. Zechini, 17 PR. 729. (2) Authoriz- 
ation is necessary even where aliena- 
tion is result of compromise. Acosta 
v. Arecibo Registrar, 29 P. R. 8 (3) 
Intervention of the public attorney is 
not required in a proceeding to ob- 
tain authorization to alienate the 
child’s property. Gonzales v. Roig, 31 
Peake sap. susor Va BUusow Lon Py chaos 
(4) But one exercising the patria 
potestas may calcel an encumbrance 
in the child’s favor. Hermafios v. 
Registrar of Property, 17 P. R. 221. 
(5) Inapplicable to partition proceed- 
ings. Martinez v. Registrar, 23 P. 
R. 330; Sanchez v. Registrar of Prop- 
erty, 31 P. . 453. Compare Ex p. 
Hernandez, 22. P. R. 793. (6) The 
court, where the application for au- 
thority is made, has jurisdiction re- 
gardless of the locus rei site. Agenjo 
v. Santiago Rosa, 26 P. R. 648. 

[ce] Spain. — (1) This applies 
where the parent has the usufruct 
as well as the administration. Sen- 
tence Supr. Trib. May 21, 1903. (2) 
The authorization to hypothecate in- 
cludes that of assuming to pay in- 


See Ibanez de 
etce., Banking 


Vy ee Sentence Supr. Trib. Jan. 30, 
4, 
99. Civil codes: Arg. art 339 (305); 


Braziarts; 380,73855 C..R. arts!) 138; 
144; Cuba arts 154, 155, 159; Ee. art 
258; Ger. art 1684; Guat. art 290; 
Hondsartu239s Itiwarts220% Jap. art 


877; Nic. arts 246, 265, 267; Pan. arts 
187-189; Per. art 285; Fh. arts 154, 
155; 159: Salv. art 252; Sp. arts 154, 
155, 159. 

[al A supplementary guardian 


may be appointed upon request or 
if the situation demands it. Ger. Civ. 
Code art 1687 et seq. 


Ini Civil Jecodes:) Hond? j'art © 239; 
Port. art 138; Sw. art 274. 

{a] Louisiana.—Rev. Civ. Code 
art 216; Bosworth v. Beiller, 2 La. 


Ann, 293, 297 (“By the laws of Spain 
the mother did not participate in the 
paternal power (1.2, tit. 17, Partida 4. 
Institutes of the Law of Spain, 74), 
and minors who married without the 
consent of their father were exposed 
to the penalty of disinherison. 
Novissima Recop. 1.9, tit. 2, lib. 10, 
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In some jurisdictions the mother 


shares the patria potestas with the father while 
living, and in ease of disagreement between them 
regarding family affairs, the. father’s judgment pre- 
In Scotland additional rights have 


been 


The Code of 1808 made a material 
change in the paternal power. The. 
influence of Christianity had elevated 
the mother from the almost servile 
condition in which the Roman law 
had originally placed her. Our institu- 
tions required that she should be as- 
sociated in the councils of the hus- 
band in relation to the marriage of 
their minor children, to which the 
joint consent was accordingly re- 
quired. The provisions of that Code 
on this subject are similar to those 
of the present Civil Code, with this 
exception, that the paragraph of ar- 
ticle 234, cited’ in argument, which 
provides that in case of difference 
between the parents the authority 
of the father prevails, formed no 
part of the Code of 1808. Its inser- 
tion in the Code of 1825, could ‘have 
had no other object than to supply 
the place of the Spanish law concern- 
ing the paternal power, the repeal of 
which would have otherwise left a 
large class of the most important 
points of our social relations entirely 
unprovided for. We therefore con- 
clude that, the father has a right to 
disinherit his minor child, for marry- 
ing without his consent’’). 

{[b] Porto Rico.—(1) ‘‘Article 222 
of the Revised Code acknowledges in 
definite terms that the paternal 
power belongs to the father and the 
mother without giving any prefer- 
ence to either; and as amended by 
the Law of March 14, 1907, it cannot 
prejudice the rights acquired by the 
mother who already had paternal 
power over her child on the date of 
the approval of said law.” Vargas 
Vi Gispertj7i5, Ps IRs, ga 8i67 (2) 
“Under section 222, as amended, the 
husband has the prior right, but it 
is not an exclusive one. This is evi- 
denced particularly by the fact that 
it belongs to the wife not only on 
the death but in the absence of the 
husband. Some right there always 
is even if quiescent or dominated by 
the right of the husband. As the 
right to the patria potestas naturally 
inheres in both parents, it cannot be 
supposed that the legislature in 1907 
was abolishing the fundamental right 
of the mother only to arise in cases 
of death, disability or absence of the 


father. It may be true, as appellant 
points out, citing from Sanchez 
Romaén;is Tom. /V, spi 10385 that 


the patria potestas is more of a 
natural function than a right, but 
a legal relation necessarily exists, 
as is evidenced by the very suit 
brought in’ this case. The patria 
potestas is a legal institution. We 
think the legislature by section 234 
intended to destroy that relation in 
the guilty spouse, and the law of 
1907 supposes that the relation or 
function is valid and subsisting for 
both parents. The nature of divorce 
is to dissolve the legal bond between 
husband and wife. The nature of 
the custody awarded is to dissolve 
the legal relation between the guilty 
parent and the child. ... Family re- 
lations, as distinguished from patria 
potestas, may continue. The legal 
relation of patria potestas is ended.” 
Mallen v. Vidal, 25 P. R. 624, 626. 
(3) “This doctrine does not prevent 
the mother, in the use and exercise 
of the rights pertaining to patria 
potestas, from conferring powers 
upon a third party who, acting as 
her representative, executes such acts 
as those set forth in the clause above 
quoted. The agent in that case does 
not act in his own name, but for the 
account or at the request of his prin- 
cipal, according to the provisions of 
section, 1611 of the Civil Code. But 
does that clause of the power of at- 
torney empower Hernand and Sos-- 
tenes Behn to effect the partial can- 
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given to mothers by legislation.? 


the grandparents, paternal and maternal, males be- 
ing preferred, participate successively in its ex- 
Under other codes the mother never ac- 


ercise.® 
quires the patria potestas.* 
[§° 46] (b) Suspension. 


The patria potestas is 
suspended by incapacity on the part of the one 
who enjoys it,®> or by his inability, through absence 
or other cause,® to aet, or by eivil interdiction.’ 

[$ 47] (c) Termination—aa. Under the Roman 
Law the patria potestas was terminated by the 
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And in Mexico 


death of the paterfamilias (usually), or by his 


cellation of the mortgage in so far 
as it concerns the minor, Madeleine 
Luchetti? We think not. Section 
1615, subdivision 2, of the Civil 
Code.” Hermanos y. Registrar of 
Property, 17 P. R. 22Y, 224. 

2 Guardianship of Infants Act 
(49 & 50 Vict. c¢ 27). 

3. Civ. Code arts 366, 367. 

4 Civil codes: Ch. art 240; 
art 288; Pan. Canal Z. art 288. 

5. Civil codes: Arg. art 344 (310); 
Braz. art 394 (abuse of authority); 
Gh. Warte2625" Colveartiisiid; ;Cuba) art 
170; Ec. art 256; Hond. art 261; Jap. 
arts’ 897, 898; Mex. art 391 (1); Nie. 


Col. 


art 268 (1); Pan. Canal Z. art 310; 
Phavart’ 70s Pe RSs: 123508 Portier’ 
LESMeCL)s IWalive axrtl2i1se Sp wart A170; 


Ur. art 264 (1). 

fa] Germany.—(1) Civ. Code art 
1676. (2) But he retains the usu- 
fruct of the child’s property. Civ. 
Code art 1678. 

6. Civil codes: Arg. art 344 (310); 
Chivart 262s Cole art 310s "Cuba art 
170; Ee. art 256; Ger. art 1677; Hond. 
antevods Mex wart Solr dl. it Niel int 
268 (2) 3) Pan; CanalvZ. cart 310s) Ph. 
arcu Oy" eR.S 2355 Porteart, L6sa(2c 


Saly. -artc27i5 Sp. art™1705" Ur.) art 
264 (2). 
7. Civil codes: Ch. art 262; Col. 


art 310% ‘Cuba cart) 170s Metvart'l256; 
Hond. art 261; Mex. art 391 (III); 
Nie. art 268 (3); Pan. Canal Z. art 
SL0s Ph art. lio; Row. 2§) 235 3) Bort? 
art 168 (3); Salv. art 271; Sp. art 170. 
8. Justinian Inst, lib I tit XI1. 
9. Sohm Rom. L. (3d ed) pp 179, 
180, 486; Justinian Inst. lib I tit XI1 
1-3. 
10. Justinian Inst. lib I tit XII 4. 
[a] This included offices like 
bishop,-consul, queestor of the palace, 


etc. Sandars Justinian (Hammond 
ed) p 113. 
Bae Justinian Inst. lib I tit XII 
12, See supra § 47. 
13. Civil codes: Arg. art 340 (306) 
(5); Belg. art 477 et seq; Bol. art 


249; Braz. arts 9 (Gen. Pt.), 392 (II); 
Chemib: Litt exceeiColf libel. titesxcvE 
Cc. R. arts 147 (2), 153; Cuba arts 167 
C2)e 3 l4 763), 816% Dom: lart! 477 eet 
seq; Ec. art 264; Guat. lib I tit IX; 
Hay. art 387 et seq; Hond. art 266; 
It. art 311 et seq; Mex. arts 388 (2), 
590-595; Neth. art 473 et seq; Nic. 
lib I tit III ec VII; Pan. Canal Z. lib 
Tinto; seer, Jib, DVSelVetit’ 73) Phi 
arts 167 (2), 314 (3), 316;-Port. arts 
170 (3), 304 et seq; Que. art 315 et 
seq; Rom. art 422 et seq; Salv. art 
276; Sp. arts 167 (2), 314 (8), 316; 
Ur. art 259 et seq; Ven arts 299, 409 


et seq. 

{a] Fyrance.—(1) Civ. Code arts 
372, 477 et seq. (2) After the child 
has reached the age of fifteen, the 
parent’s consent is_ sufficient. Civ. 
Code art 477. (3) If he is without 
parents but is eighteen, the family 
council may give the necessary con- 


sent. Civ. Code art 478. Compare 
art 479. 
[b] Germany.—(1) Civ. Code art 


3. (2) But the minor must be at 
least eighteen and emancipation must 
be to his advantage (Civ. Code art 5) 
(3) and have his consent and that of 
his parent who has care of his per- 
son or property unless he is a 
widowed minor (Civ. Code art 4). 


[c] Porto Rico.—(1) Civ. Code 
§§ 225, 3802 (3), 303, 304, 312-316. 
(2) There are the same requirements 
as in Spain, and in addition it must 
always appear that emancipation is 
advantageous to the minor. Civ. 
Code § 314. 

[ad] Spain.—(1) Civ. Code arts 167 
(2); YoT4 PCS ined Ge (2) The minor 
must be at least eighteen and give 
his consent. Civ. Code art 318. (3) 
And, if he is an orphan and it is 
to his advantage, he may, with the 
consent of the family council and 
after the public attorney is heard, 
be judicially emancipated. Civ. Code 
arts 322, 323. 

[e] Philippines.— This form of 
emancipation is no longer permissi- 
ble, having been abrogated by the 
present code of civil procedure. 
ibanez de Aldecoa vy. Hongkong, etce., 
Banking Corp., 30 Ph, 228. See Wil- 
lard Notes to Sp. Civ. Code p 35. 

14 Civil codes: Ch. art 265; Col. 
art 313; Ee. art 262; Hond. art 264; 
Nic. art 274; Pan. art 206; Pan. Canal 
Z. art. 313; Salv. art 274. 

[a] Louisiana.—(1) Rev. Civ. Code 
arts 367-378 (18). (2) Art 366 pro- 
vides for parental emancipation by 
notarial act at fifteen. (3) Constitut- 
ing the child a partner in commendam 
by notarial act amounts to emancipa- 
tion. Jonau v. Blanchard, 2 Rob. 413. 

[b] A power of attorney to col- 
lect the child’s revenues and pay 
debts does not effect a renunciation 
of the patria potestas. Hermafios v. 
Be tape of: Property, 27 Pai. 221, 
224, 

15. Civil codes: Arg. arts 340 (3), 
341, 343 (309); Braz. art 395; Ch. art 
267 3 /Col.nart: 315; 6) R.vartev14830149: 
Cuba art 171; He. arts 260, 264; Ger. 
art 1680; Guat. art: 304 (1, 2); Hond. 
art 266; It. art 233; Jap. art 896; La. 
Rev. art 368; Neth. art 374a (1, 2); 
Nic. art 274 (extrajudicial); Pan. art 
201; Pan. Canal Z. art 315; Per. art 
291 (1, 2); Ph. art 171; Salv. art 276; 
Sp. art 171; Sw. arts 283, 284; Ur. art 
262; Ven. art 301. Contra Guat. art 
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[a] Philippines.—(1) Civ. Code 
art 171; Mendoza vy. Ibanez, 4 Ph. 
666. (2) “No man may be allowed 
with impunity to call himself the 
natural father of a child whose 


mother is known, and still less may 
he attempt to exercise his paternal 
authority over the child by forcibly 
removing it from the affection and 
attributes with which nature has en- 
dowed the mother, because, in some 
cases, such an, act might imply 
criminal arrogance, and in others, a 
base affront to a mother’s dignity. 
When the mother is unworthy to con- 
tinue in the exercise of her acquired 
right, there is no other remedy than 
the action provided by law.” Legare 
v. Cuerques, 34 Ph. 221, 226. 

[b] Porto Rico.—(1) “Section 236 
of the Civil Code clearly determines 
the conditions and limitations under 
which a father or mother may be de- 
prived of the patria potestas of the 
children, or the exercise thereof may 
be suspended. The maxim ex- 
presio unius est exclusio alterius 
is applicable to that statute. We 
find no evidence in the record re- 
ferring to excessively harsh treat- 
ment, or corrupting commands, ad- 


[§§ 45-48 


loss of legal personality (capitis deminutio) which 
had the same effect;? by the son’s attainment of 
the patriciate dignity?® and by his emancipation.’ 

[§ 48] bb. In the Modern Civil Law—(aa) Modes 
—aaa. Emancipation. 
appear in the modern civil law. 
still the formal, 
or by public instrument,!* as well as by compulsory, 
judicial termination of parental authority because 
of improper treatment of the child,® or for the 
parent’s conviction of crime,*® or in consequence of 


All of these methods’ re- 
Thus there is 
voluntary emancipation in court,'* 


vice or examples that would justify 


| depriving the mother of the patria 


potestas. Her second marriage, 
which was annulled, and her third 
marriage with a colored man whose 
social position was inferior to hers 
and that of her children, cannot be 
considered as legal causes under sec- 
tion 236 for the deprivation or sus- 
pension of the patria potestas. It is 
true that the welfare of the children 
should be carefully guarded by the 
courts; but they should remember 
that the law was enacted also with 


this end in view. 21 Cyc., 331, 332, 
and 333; In re Gates, 95 Cal. 461, 
30 P 596... . There is not the least 


indication that Rosaura Cabassa may 
give corrupting examples to her chil- 
dren in the home founded by her 
and her present husband, whatever 
may have been her former conduct; 
therefore there is at present no suffi- 
cient cause for depriving her of the 
patria potestas conferred upon her 
by law, for, according to a judgment 
of the Supreme Court of Spain of 
November 9, 1898, the corrupting ex- 
amples to which section 171 of the 
Spanish Civil Code, equivalent to sec- 
tion 236 of the revised code, refers, 
are such as the parents may give to 
their children by actual licentious 
conduct or by acts of recognized 
immorality.” Cabassa vy. Bravo, 27 
P. R. 857, 862, 864. See Le Hardy 
v. Acosta, 18 P. R. 488. (2) An order 
which merely preserves the status 
quo as to the custody of children 
pending final judgment does not im- 
pair the patria potestas. Ex p. Le 
Hardy, 17, Ps ARG 986) 993.) Cs pe AnG 
the rights of all parties may be 
fully inquired into in habeas corpus 


proceedings. Chabert v. Sanchez, 29 
PEER 2209 
[ec] Spain.—(1) Civ. Code art 171 


(providing also that in such cases 
the courts may also deprive parents 
of the usufruct, partial or total, of 
the child’s property, or make such 
further provisions as may promote 
the latter’s interests). (2) The ex- 
ercise of this power rests in the 
sound discretion of the court. Sen- 
tence Supr. Trib. March 14, 1899, Jur. 
Civ. (8) Escriche (Diccionario Sup- 
plemento p 217) says that this does 
not amount to emancipation. (4) 
The existence of an illegitimate child 
not living under the same roof as 
the others is not sufficient to de- 
prive the parents of the patria potes- 
tas. Sentence Supr. Trib. Nov. 9, 
1898, Jur. Civ. (5) To corrupt means 
to encourage immoral or licentious 


cone Sentence Supr. Trib. Nov. 
Oe F 
[d] The code provisions must be 


followed and the patria potestas 
may be taken away or impaired only 
in accordance therewith. State v. 
Steely. 121 la. 215) 46" (Se 2ib. se 
LRANS 1004; Cuevas vy. Cartagena, 
21 P. R. 209; Barlow v. Kennedy, 17 
LCJur (Que.) 253. 

16. Civil codes: Braz. art 394; Ch. 
art 267 (4); Col. art 315 (4); Cuba 
art 169 (1); Ec. art 264 (4); Ger. 
art 1680; Guat. art 295 (3); Hond. 
art 266 (4); Neth. art 374a (3-5); 
Nic. art 269 (6); Pan. Canal Z%. art 
315 (4)3" Ber. ‘art. 2911 €3)s Phe art 
169. (C5) Port. carts 149” (2) 68m (aos 
Sp. arte 1695 (1). 


eS 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§§ 48-51] - 


adoption,’? or in connection with 
vorce.1® 


[§ 49] bbb. Matrimonium. 


the minor.?9 
[§ 50] ccc. Other Modes, 


potestas.*° 


or child.2t| Under some codes, 


Ave Civ ila codes? Braz. eart, 392 
es Cubavart)16763) 3) Phitarty 167 
Side Blinn S 28a. Copy 

tai ” Spain.— (1) Civ. Code art 167 
(3). (2) “Parents who acknowledge 


or adopt children do not thereby be- 
come entitled to the usufruct of the 
property. of the latter nor shall they 
have the management of such prop- 
erty, unless they give bond as secu- 
rity for such management to the 
satisfaction of the judge of the domi- 
cile of the minor or that of the per- 
sons whose consent is necessary to 
the adoption.” Civ. Code art 166. 

18. Civil codes: Cuba art 169 (2); 
Ger. arts 1635, 1637; Ph. art 169 (2); 


POR. § 234; Sp. art 169 (2) 

19. Civil codes: -Arg. arts 340 
-(306) (5), 1381; Belg. art 476; Bol. art 
ESA Braz ArLS 9. CIT), 2o9aCLL)); 


OGhtart "266" (2)2 Col, artes! 45 CEC 
R. arts 147 (1), 152;. Cuba arts 314 
(1), 315; Dom art 476; Ec. art 263 
(2); Frivart’ 476; Guat. art. 301 (4); 
TEP art. S LOseNIC. artes (ioe), ean, 
Canal Z, art 314 (2); Ph. arts 314 (1), 
BOs Rots Sao aCe), .o09 LOL. arts 
170 (38), 304 (1); Rom. art 421; Salv. 
Al. alow ess SDs aruse ol4 Cl) eo Lio: 
Sw. art 14; Ur. art 258 (3); Ven. arts 
299, 406. But compare Ph. Code Civ. 
Proc. § 575 (‘The marriage of a 
minor ward terminates the guardian- 
ship of the person of such ward, but 
not of the estate; the guardian of an 
insane or other person may be dis- 
charged by the court when it ap- 
pears, upon the application of the 
ward or otherwise, that the guardian- 
ship is no longer necessary’’). 
20. Civil codes: Arg. arts 128, 340 
(306) (4) (twenty-two years); Belg. 
arts 372, 388; Bol..art 195; Braz. art 
392 (III); Ch. art 266 (3) (twenty- 
five years); Col. art 314 (3) (21); 
Cr arty V4 (les OUDa Arts nots 
(2), 320 (twenty-three years); Dom. 
arts 372, 388; Ec. art 263 (4) Cote 
Fr. arts 372, 388 (twenty-five years); 
Ger. arts 2, 1626 (twenty-one years); 
Guat. art 292 (5) (twenty-one years); 
_Hay. arts 314, 329;° Hond. art 265 (3) 
(twenty-one years); It. arts 240, 323 
(twenty-one years); La. Rev. art 37 
(twenty-one years); Mex. arts 388 
(III), 596 (twenty-one years); Neth. 
art 474 et seq (providing for the 
issue of a venia ztatis to one who 
attains the age of twenty); Nic. art 
269 (2); Pan. art 200 (1); Pan. Canal 
Z. art 314 (3) (21); Per. art 288 (5) 
(twenty-one years); Ph. art 314 
@) we 1891] (twenty-one years); 
§§ 304 (2), 317 (twenty-one 
Foie: Port. arts 170 (38), 311-313 
(providing for a certificate); Que. art 


Bae Cabs ROME Wants .d2ils 342 (21); 
Salv. art 275 Cpr C21)5 ‘Sw. art 14 
(twenty years): Ur. art 258 (2) 
My alies ee years); Ven. art 419 
(21). 

{a] Spain.—(1) Civ. Code arts 314 
(2), 320 (twenty-three years). (2) 


This, however, does not imply a lim- 
itation on the right of a woman of 
full age to appear and defend an 
action, nor confer authority upon the 
father to appear for, and instead of, 
his daughter in legal proceedings, 
for this article, since it confers ex- 
ceptional authority on the _ father, 
must be construed. strictly and 
should not be extended beyond its 
own proper terms and the object and 
purposes indicated therein. Sentence 
Supr. Trib. Oct. 13, 1890, Jur. Civ. 


Termination of the 
patria potestas also results from the marriage of 


The attainment of ma- 
jority 1s a natural mode of terminating the patria 
So is death, natural or civil, of parent 
incumbency of pub- 
he office, virtually, as at Rome, 
patria potestas,?? and by others the mother loses 
it by her remarriage,?* although she may regain it 
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a decree of di- 


by new widowhood.*4 


[40 C.J.] 1277 


An emancipated minor en- 


gaged in trade is considered, as regards acts relat- 


cannot alienate 
sent of parent, 


terminates the 


(3) In Navarra the age of majority 
is twenty-five notwithstanding the 
code. Sentence Supr. Trib., Jur. Civ. 

21. Civil codes: Arg. art 340 (306) 
G)iiibrazerarte 392) (i) se'Ch,) ‘art: 2166 
(1); Col. art 314 (1) (father only); 
CrP. cart. Lf "(154.2) 5 Cuban art 167 
GO ibes art? 263°) (1s ‘Ger. arts 4167.9; 


16835, eGuat, ~art 12925 ()s. bond. art 
2655) seNie. art 269, -@).;, Pan. art 
200 (1) (of child); Pan. Canal Z. art 
oe CU) yediver, sant 2os, ng). pens aa 
TSCA CCE) esd 22a) 8 Sa eis Yn GD) Stop rE oh A 
170 "Gy Salv.wart- 275, (1) Cof par- 
ents); Sp, art. 167 ,()) 5 Ur. art 258 
Ciy? But see Willard Notes to Sp. 


Civ. Code p 30. 

22. Guat. art 294; Hond. art 240; 
Ur. Civ. Code art 240. 

23. Civil ~.codes:). Arg... art 342 
(308); Belg. art 386; Braz. art .393; 

KR. art.143% Cuba,art..163;3. dom. 
art S63. BVenakt, S86. (ELAVe ant, coeiy 
Nic. art 269 (1); Mex. art 400. (in- 
cludes grandmother); Per art 293; Ph. 
art 168; Port. art 149 (3) (both par- 


ents); Ur. art 263; Palet v. Aldecoa, 
Usp ey eee RY. 

{a] Germany.—(1) Civ. Code art 
1697. (2) But the same is not true 
of the father. Civ. Code art 1669. 

[b] Spain.—(1) Civ. Code art 168. 


(2) This has been held retroactive 
(Sentence Supr. Trib. Dec. 20, 1892, 
Jur. Civ.) but applicable, neverthe- 
less, to one who, although having 
acquired the patria potestas before 
the code came into effect, contracted 
a second marriage thereafter. Sen- 
tence Supr. Trib. Nov. 10, 1902. 

{c] In some jurisdictions the re- 
married mother loses only the right 
of administering the child’s goods. 
Ee. Civ. Code art 260; Ven. Civ. Code 
art 305 (providing also that the court 
may award her that—the second hus- 


band being liable with her, solid- 
arily). 
[d] Exception.—If the father “in 


his will made express provision for 
the remarriage of his widow, and had 
ordered that in such case she was to 
preserve and exercise the parental 
authority over their children,’ the 
limitation is inapplicable. Civil 
codes: Cuba art 168; Ph. art 168; 


Sp. art 168. 
24. Civil codes: Braz. art 393;,.C. 
Cubax art: 1 2ise, Mex.) art 


R. art 143; 
4020) Ph. dried 72. iSp.,art. 1723. Vien. 
Civ. Code art 


art 306. Contra Ur. 
265. 

2444. Civil codes: Belg. art 487; 
Dom Varta4s tbr. ants4873 Hay. art 
397; La. Rev. art 376; Que. art 323; 
Rom. art 433}, DanaisuveCote, 5 6 
(Que.) 1938. But see James v. Alford, 
15 La. Ann. 506. 

25. Civil codes: Arg. arts 133, 139; 
Chajant, 269. Colwarte 317); .C..ak.. are 
154; Cuba art 319; Ec. art 266 (pro- 
viding, however, for revocation for 
immoral conduct, or return of parent 
from absence or a religious order); 
Hond. art 268; Mex. art 594; Nic. art 


DO ane are, i0ui;, anssCamal Zia art 
Sines aby oi/0 sa Pa 308; Port. 
art: 305, Salvo.,arte 2485, Sp: art, hss 
Ur. art 269. 


[a] Louisiana.—(1) Rev. Civ. 
Code art 383. (2) Emancipation by 
marriage cannot be revoked. Wilcox 
vy. Henderson, 7 Rob. 338, 346. 

26. Civil codes: Belg, arts 485, 
486; Bol. arts 258, 254; Dom. arts 
485, 486; Ec. art 266; Fr. arts 485, 
486; Hay. arts 395, 396; It. art 321; 


ing thereto, of lawful age.?*% 

[§ 51] (bb) Consequences. 
effected, is irrevocable in some jurisdictions.”* 
in others it may be revoked and the child placed 
again under the patria potestas.*° 
vocation, however, the emancipated minor has the 
simple administration of his property;?7 but he 


Emancipation, once 


But 


Until such re- 


or encumber it without the con- 


curator, tutor, or family council,** 
or appear in real actions except through one of 


La. Rev. arts 377, 378; Neth. art 
485; Que. art 317; Rom. arts 431, 
432; Ven. art 417. 

27. Civil codes: Belg. ‘art— 481; 
Cuba ‘art 317; Dom. art ‘481; Fr: art 
481; Hay. art 394; Hond. art 267; It. 


arts 317, 318; (Mex, art.593; Pan. .art 


20S tPhe art rsiie P eay. -S=307" Oue: 
artes Lem Rom- want A204 Sp. art (Shi: 
Ven, art 414; Sentense Supra. Driv, 


March 20, 1897, Jur. Civ. See Willard 
Notes to Sp. Civ. Code Peso. 


[a] In Costa Rica the emanci- 
pated minor has full capacity. Civ. 
Code art 155. 

{b] Philippines. — ‘Article 317 


confers full capacity upon an eman- 
cipated child to control his person 
and property with the limitations 
stated. One of these is the encum- 
brance of his real property, which 
may not be done without the consent 
of the parent or, in his or her ab- 
sence, of the tutor. The resolutions 
of the Direcci6n General de los Reg- 
istros (Nov. 4, 1896; Jan. 7, 1907; 
and Jan. 30, 1911) distinctly hold that 
a formally emancipated child may 
participate in the division of an in- 
heritance with the parent’s consent, 
even when the latter is also inter- 
ested. Certainly, the division of an 
undivided inheritance between the 
parent and the emancipated child is 
as strong a case of conflicting in- 
terestS as is the case at bar. Man- 
resa endeavors to apply article 165 
to article 317 by analogy, and cites 
the resolution of November 19, 1898, 
in support of this contention. That 
case, however, was not one of formal 
emancipation, but of emancipation by 
marriage, and the land court ex- 
pressly held that it was governed by 
articles 315 and 59 of the Civil Code 
and not by article 317. The case of 
November 14, 1896, one of formal 
emancipation and cited above, was 
expressly distinguished in the resolu- 
tion of November 19, 1898, upon 
which Manresa relies. For that mat- 
ter, article 165 is nowhere cited or 
discussed in the last mentioned reso- 
lution. We do not feel authorized to 
add to those limitations upon the 
capacity of a formally emancipated 
child in view of the decisions of the 
highest authorities on the point to 
which we have referred above.’ 
Ibanez de Aldecoa v. Hongkong, | etc., 
Banking Corp., 30 Ph. 228, 254. 

28. Civil codes: Arg. art 135 (pre- 
scribing judicial authorization); Belg. 
art 484; Bol. art 252; Cuba art Ba iy 
Dom. art 484; Fr. art 484; Hay. art 
394; Hond. art 267; Mex. art 593 
(ED) see hevart eo tists Ps es earl 
Qimiting the minor’s individual ob- 
ligations to the amount of his an- 
nual income); Que. art 322; Rom. art 
430; Sp. art 317 (providing also that 
he cannot borrow money without such 
consent). 

{a] In Germany a judicial declar- 
ation of majority confers full legal 
status. Civ. Code art 38. 

[b] Italy.—(1) Civ. Code art 319. 
(2) If the curator refuses consent, 
the minor may appeal to the family 
council. Civ. Code art 320. 

{c] Louisiana.—(1) Civ. Code art 
Os (2) This is inapplicable to 
emancipation by marriage. Grigsby 
v. Louisiana Bank, 8 La. 491. 

[d] Wenezuela.—The consent of 
the parent prevails over the refusal 
of the curator. Civ. Code art 414. 
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them.?° 


has remarried) except to marry.*? 


[§ 52] (2) Children—(a) Legitimate. 
from the effect of legitimation, the Roman law only 
considered those children lawful at their birth who 
This conception 1s 
' partially preserved in modern civil law,*4 although 
in some jurisdictions it suffices if they were born 
Some codes expressly extend le- 
gitimacy to those born of a putative marriage,”° 
and they are considered as legitimated thereby if 
even one of the parties acted in good faith.*” Gen- 


were begotten in marriage.’’** 


in matrimony.*° 


29. Civil codes: Arg. art 135; Belg. 
art 482; Cuba art 317; Dom. art 482, 
Fr. art 482; Hay. art 392; Hond. art 
268; Mex. art. 593 (3); Ph. art Slates 
P. R. § 307; Rom. art 428; Sp.‘art 3lT; 
Aponte v. Caguas Registrar, 30 P. R. 
730, 732. : 

[a] Quebec.—(1) Civ. Code art 
320. (2) The emancipated minor 
should appear in his own _ name as- 
sisted by the curator. The latter 
cannot appear for the former. Law- 
less v. Chamberlain, 13 Montr. Leg. 
N. 177. (3) And to bring or defend 
an action mobiliere, the minor needs 
no curator. Gagnon v. Portugais, 24 
LCJur 251. 

[b] But in Louisiana, the curator 
ad litem having been abolished, the 
emancipated minor may appear in 
propria persona. Richardson v. Rich- 
ardson, 38 La, Ann. 639. : 

[c] And in the Philippines this 
requirement has been repealed by 
the present code of civil procedure, 
and a minor needs no guardian ad 
litem to sue for annulment of mar- 
riage. Code Civ. Proc. arts 115, 116, 
558; Siman v. Leus, 37 Ph. 967; Will- 
ard Notes to Sp. Civ. Code p 35. 

{d] In Porto Rico a minor eman- 
cipated by marriage may appear be- 
fore the courts to represent his in- 
terests, under Civ. Code § 310, but 
may not sue to compel his mother 
and brothers to sell property owned 
in common. Aponte v. Rodriguez, 26 


Pee Tb 8! 
30. Civil codes: Belg. art 480; 
Bok art’ 251; Dom." art 480° Fr} “art 


480 Hay. artis90u Tt art 3167 "ha? 
Rev. art 369; P. R. § 311; Que. art 
318; Rom. art. 426;-Ven. art 412. 

31. Civil codes: Cuba art 3820; It. 
art 323; Mex. art 597; Ph. art 320; 
P. R. § 317; Sp. art 320; Gual v. Bona- 
foux els Po UR, 545, 550; 

“Under the provisions of the Civil 
Code, a woman 23 years old is of age. 
From that period she is in the full 
possession of her civil rights, save 
only in certain exceptional cases ex- 
pressly prescribed in the code. The 
right to appear and prosecute or de- 
fend an action in the courts is not 
one of these exceptions and, indeed, 
it is inherent to the full exercise of 
civil rights.” U. S. v. De la Santa, 
9 Ph, 22, 25. 

32. Civil codes: Cuba art 321; Mex. 
art 597 WMthirty) =e Phe art 3215) "Sp: 
Bot soolewl Ty arte 2osl (2)e (thirty) 

33. Mackenzie Rom. L. (Kirkpat- 
rick ed, 1911) p 127. 

84. Civil codes: Belg. art 312; Bol. 
art 1603) Braz: art (367; ‘Ch. art 179; 
Cols art 213s) Dome art’. 82s) Wervart 
L424 Mir art si2zevilay Marts: Lt art 
159; La. Rev. art 184;-Nic’ art 199; 
Que. art 218; Pan. Canal Z. art 213; 
Seon art 1933 \Urswart 2905." Ven, art 


[a] Spain.—(1) Under Civ. Code 
art 119, the possibility of marriage 
between the parents ‘‘at the time of 
conception” is madeé the test of the 


The accounts of a tutorship should be 
rendered to the emancipated minor and his curator 
ad hoc.2° A person emancipated by the attainment 
of majority thereby acquires full civil rights.** 
But in some jurisdictions unmarried daughters un- 
der twenty-five cannot leave the parental home with- 
out the father’s or mother’s consent (unless either 
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“Apart 


status of a natural child. (2) “It 


follows, therefore, that children born. 


of parents who at the time either of 
the birth or conception of their off- 
spring were disqualified to marry by 
reason of some impediment, whether 
removable by dispensation or not, 
could not possess the status of natu- 
ral children. This was the old law 
which governed as to natural chil- 
dren, but which has been modified by 
the Civil Code, which has confined to 
the time of conception the period at 
which the parents must be free to 
marry, with or without dispensation.” 
Mijares'v. Nery, 3 Ph. 195, 198. 

85. Civil codes: Ger. art 1591; Per. 
art 218; P. R. § 180. 

86. Civil | codes: Arg... art (274 
(240); Braz. art 337; He. art 174; Per. 
art 213; Salv. art 193. 

37. Civil codes: Guat. arts 194, 
258; Mex. art 327; Nic. art 287; Salv. 
art 213. Contra Ec. art 197. 

38." Civil “codes: Arg. art 274 
4 (240); Belg. art 312 et seq; Bol. art 
UGO; Braz artees Se) Chari sO. Col 
art 214; CO R.-art 1003 Cuba art)108; 
Dom, art 312 et seq; Ec. art 175; Fr. 
art 312 et seq; Ger. arts 1591, 1592 
(after three hundred and two days); 
Guat. art. 200; Hond: art 185; It. art 
160; Jap. art 820; La. Rev. arts 186, 
187; Mex. art 290; Nic. art 200; Pan. 
art 140; Pan. Canal Z. art 214; Ph. 
art OSea eu Steel MP one. cantat (ls 


Que, art 218; Salv. art 194; Sp. art 
108; Sw. art 252. 
89: Civil “codes* "Ares. art, i290) 


(256) ;, Bele. arts 315, 317; Bol. arts 
163, 164; Braz. arts 344, 345; Ch. arts 
185-187; Col. arts 220-222; C. R. arts 


104, 107; Cuba arts 111-113; Dom. 
ALUS TaD! ole eG. art la) re ares 
315, 317; Ger. arts 15938-1598; Hay. 


arts 296, 298; Hond. art 187; It. art 
169; Jap. art 822; La, Rev. arts 185, 
190-192; Neth. arts 312-315; Nic. art 
204; Pan. art 143; Pan. Canal Z. arts 
220-222; Ph. arts 111-113 (similar to 
Spain); P. R. §§ 188-185; Port. art 
106° et, seq; Que. arts 221,°223; Rom. 
arts 286-288, 289, 291; Salv. art 196; 
Sp. arts 111-113; Sw. art 253; Ferrer 
v. De Anchausti, 38 Ph. 905, 916; 
and compare Belg. arts 312-314; Bol. 
arts 160, 161; Dom. arts 312-314; 
Hay. arts 293-295. 

40. Civil codes: Belg. art 312; Bol. 
art, 1605. Ch. cart, Ls0.eColwart) sla: 
Cuba art 108; Dom. art 312; Ec. art 
175; Fr. art 312; Guat. art 202; Hay. 
arto2933> Honds art AS8bc8 bt art, Los. 
La. Rev. art 189; Mex. art 291; Neth. 
art 307; Nic. art 200; Pan, Canal Z. 
arty214;° Per? art 222s Phawant. 10se 
PivR Si W8ts “Port, art 103s. Owe. art 
220; Rom. art 286; Salv. art 194; Sp. 
art 108; Ur. art 193; Ven. ‘art 214. 

41." Civil’ codes: Belgy art” 31,3): 
Domiparty3 W334 Kran ee lenmnla vamtet 
294; La. Rev. arts 186, 187; Port. art 


1035 "Ouelart 22; Rom. ant ost 
42,—Civil codes: Arg. art 292 

(258); Belg: arts’ 816-818; Ch. arts 

183, [868187 Colwarts, 21s ae gle coo. 
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erally the presumption obtains that.a child is legiti- 
mate if born after the one hundred and eighty 
days following marriage and before three hundred 
following its termination.** 
pugn legitimacy®® by showing that, during such 
period it was impossible for him to have cohabited 
with his wife,#® or that the child was born outside 
of such period.*? 
usually be taken within a limited period,#? which, 
in ease the birth is fraudulently concealed, runs 
from the discovery of the fraud.** 
heirs may bring such a proceeding, as a rule, only 
where he neither had opportunity to impugn legit- 
imacy nor recognized the child.*4 
dictions the mother will not be heard to impugn 
the legitimacy of a child begotten during the mar- 
riage,*° and in others the presumption of legitimacy 
continues notwithstanding she impugns it, or may 


The husband may im- 


Proceedings to that end must 


The husband’s 


In some juris- 


Cc. RR. art, 106;".Cuba art 113; Dom; 
arts 316-318; Ec. art 178; Fr. arts 
316-318; Guat. art 208; Hay. arts 297— 
299; Hond. art 188; Jap. art 825 
(same as Germany); La. Rev. arts 
191, 192; Mex. art 296; Neth. art 311; 
Nic. art 205; Pan. art 145; Pan. Canal 
Zi arts, 217, 22h, -239-" Per—art- 229. 
Ph. art 113 (similar to Spain); Port. 
art 112;, Que. arts 223, 224, 225; Rom. 
arts 290, 291; Salv. art 197; Sw. arts 
256, 257; Ur. art 196; Ven. art 218. 
[a] France.—(1) A judicial pro- 
ceeding must be brought within one 
month after extraforensic objections 
(Civ. Code art 318) (2) which the 
husband may make within one month 
after the child’s birth if he is at the 
place thereof, or within two months 
if he is absent (Civ. Code art 316). 
(3) If the husband dies within any 
of such periods, his heirs may con- 
test legitimacy within two months 
from the child’s disturbance of their 
possession or acquisition of the hus- 
band’s property. Civ. Code art 317. 
{b] Germany.— (1) MRepudiation 
must be effected within one year 
after learning of the child’s birth 
(Civ. Code art 1594), (2) and by the 
husband himself, unless of limited 
capacity, when his statutory agent 
may do it (Civ. Code art 1595). (3) 
A judicial proceeding pursued to the 
end constitutes repudiation. Civ. 
Code art 1596. (4) Such proceeding 


is instituted in the probate court if 


the child is dead, Civ. Code art 
1597. (5) The right to repudiate 
legitimacy is waived by acknowledg- 
ment, Civ. Code art 1598. 

[ec] Borto Rico.—Civ. Code § 185 
(within three months after registry 
of birth, or within six months of its 
discovery if the husband is abroad). 

{d] Spain.—Civ. Code art 1138 
(within two months from registry if 
present, within three months if in 
rah and within six months if out- 
side). : 


{e] In Uruguay such an action 
onee not prescribe. Civ. Code art 
43. Civil codes: Belg. art 316; Ch. 


art 183; Col. art 217; Guba art. 113! 
Dom, art 316; Fr. art 316; Guat. art 
208; Hay. art 297; Hond. art 188; La. 
Rev, art 191; Mex. art 296; Neth. art 
311; Nic. art 205; Pan. art 145; Pan. 
Canal Zvart) 2173) Per Sart 2230. Ph: 
Arba llsse ie. en Se OO Ue, harheocut 


Rom. art 290; Sp. art 113; Sw. art 
257; Ven. ‘art 218; 
44, Civil codes: Arg. art. 292 


(258); Ch. art 184; Col. art 219;'C. R. 
art 106; Cuba art 112; He. art 206; 
Guat. art 214; Hond. art 189; Mex. 
art 299; Nic. art 206; Pan. art 144° 
Pan, Canal |Zivart 2193" Ph. art,102: 
The § 184; Salv. art 224; Sp. art 

45. Civil codes: Arg. art 290 
(256); Ch. arts 182, 188; Col. arts 216, 
223; Ec. art 188; Hond. art 187 (but 
see 292); Nic. art 204; Pan. Canal Z,. 
arts 216, 223; Salv. art 201. 


For Jater cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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have been convicted of adultery.*¢ 
ested parties than the husband’s heirs may bring 
And anyone whose 
rights are affected may contest legitimacy not sup- 
A proceeding lies 


the action under some codes.** 


ported by the presumption.*® 
also to establish legitimacy and, 


may be continued by claimant’s heirs who may also, 
if he dies, or is a minor, institute such a proceed- 


ing.4? In some jurisdictions such 


never outlawed as regards the claimant,°®° while in 
others a limitation is preseribed.*! 
made by birth record or other authentic document 
of facts disclosing the uninterrupted enjoyment of 


[a] Louisiana.—(1) “The sanctity 
with which the law surrounds mari- 
tal relations and the reputation and 
good fame of the spouses and of the 
children born during their marriage 
is of such inviolability that the 
mother and the children can never 
brand themselves with declarations 
of adultery, illegitimacy and _ bas- 
tardy, and their character is not per- 
mitted lightly to be thus aspersed, 
however true in themselves the stern 
and odious facts may unfortunately 
be. The doctrine has long ago been 
recognized in this State. In the two 
cases of Eloi v. Mader, 1 Rob. 581, 
38 AmD 192, Dejol v. Johnson, 18 La. 
Ann. 853, the then Supreme Courts 
expressly recognized and applied it, 
holding that, where the husband has 
failed to institute the action en dé- 
saveu, under the circumstances and 
within the period specified, the right 
to assail the legitimacy of the chil- 
dren born during marriage having 
pecome extinct and lapsed, it would 
be subsequently exercised by no one, 
and those asserting it were debarred 
from all action. See also Tate v. 
Penne, 7 Mart. N. 8. 548; Vernon v. 
Vernon, 6 La. Ann. 242. But the 
converse of the proposition is true, 
that if the husband or his heirs have 
brought proceedings to bastardize 
children born during marriage, and 
have established the facts of the 
adulterinity (adultérinité) propound- 
ed, and a judgment has accordingly 
been rendered and has become 
final and executory, sovereign and 
absolute to all ends and purposes, 
any one having an interest to pro- 
mote, growing out of the fact, ju- 
dicially established and proclaimed, 
may use the proceeding and the judg- 
ment successfully for the purpose of 
establishing the adulterous charac- 
ter.’ Saloy’s Succ., 44 La. Ann. 433, 
443, 10 S 872. (2) “The arbitrary 
rules of evidence which exclude the 
truth should not be extended beyond 
the positive enactments of law. 
There is no enactment of our own 
Legislature which excludes the 
acknowledgment of the _ plaintiff's 
mother that he was not her hus- 
band’s child, and the most solemn 
written declarations of the husband 
to the same effect, as evidence in this 
case, in opposition to his claim as 
heir of the husband. On the con- 
trary, the articles 214 and 215 of our 
Code authorizes every species of evi- 
dence, written or oral, in support of 
legitimate filiation; and the next arti- 
cle, 216, authorizes proof against 
legitimation, that ‘the plaintiff is not 
the child of the husband of his 
mother.’ The article limits it to no 
particular species of evidence, and 
seems by its connection with the pre- 
ceding articles, all are on one sub- 
ject, to authorize all proof in opposi- 
tion to legitimacy which could be 
offered in its support. The declara- 
tions of parents are the strongest 
evidence in support of the legitimacy, 
and therefore should be admitted in 
opposition to it.” Dis. op. in Vernon 
v. Vernon, 6 La. Ann. 242, 248. 


46. Civil codes: Cuba art 109; Ph. 
art 109; Sp. art 109. 
47. Civil codes: Ee. art 181; Salv. 


art 200 (ascendants). 
48. See cases infra this note. 


MODERN CIVIL LAW 


Other inter- 


gitimacy.°* 
once instituted, 


a proceeding is 


Proof may be 


“The right to disavow (action en 
désaveu), is entirely distinct and dif- 
ferent from that, which all parties, 
whose interest may be affected, have 
to contest the legitimacy of one in 
whose favor the legal presumption 
does not’ exist (contestation de 
légitimité). 2 Toullier, Nos. 831-8388. 
Boileux’s Commentaries on articles 
315, 316, and 317, pp. 2338, 234, and 
235. Rogron, Code Civil Expliqué, 
pp. 161 and‘168.”. Eloi v. Mader, 1 
Rob. (La.) 581, 585, 38 AmD 192. 

“HKivery action brought to contest 
the status of a person is an action en 
contestation d’etat, which is of three 
kinds: 1. That by which one main- 
tains that the presumption is pater 
est quem nuptice demonstrant, in- 
voked for a child, born or conceived, 
during the marriage, is, as to him, 
contrary to truth. 2. That by which 
one maintains that the child is not 
legitimate, because his birth and his 


conception did not take place during’ 


the marriage of his mother, or be- 
cause his mother was not married. 
3. That by which one contests either 
the delivery of the mother or the 
identity of the child. The action en 
désaveu belongs only to certain per- 
sons exactly determined, that is, the 


husband and his heirs. It belongs 
neither to the mother nor to her 
heirs. This action is limited to a 
delay fatal and very short, after 


which it is extinguished by the re- 
nunciation, express or tacit, which is 
made by the husband or his heirs. 
While the action en contestation de 
légitimité accrues to all persons in- 
terested, and consequently to the 
heirs of the mother and to the child 
himself, this action lasts always. It 
subsists notwithstanding any -con- 
trary renunciation. Mourlon, Vol. 1, 
p. 438, No. 867, and seq.” ~Saloy’s 
Succ.,. 44 La. Ann. 433, 440, 10 S 


Civil codes: Belg. arts 326, 
329, 330; Cuba art 118; Dom. arts 
326, 329, 330; Fr. arts 326, 329, 330; 
Guat. art 225; Hond. art 189; It. art 
178; Mex. art 314; Neth. arts 322, 
325, 326; Pan. art 147; Per. art 227; 
Phirarv dis): Pont.earts ai? ils: Oue: 
art 236; Rom. arts 299, 302, 303; Sp. 
art 118; Ur. art 201; Conde v. Abaya, 
13 Ph. 249. 

50. Civil codes: Belg. art 328; 
Dom. art 328; Fr. art 328; Guat. art 
2255, Lt. vant? 1775 Neth. Aart! 324; *Nic! 
art 208 (providing, however, a limita- 
tion of four years for the commence- 
ment of such an action by the heirs) ; 
Pan. art 147; Per. art 227; Port. art 
11} Quewart ‘2355 "Rom! art 301; Ur 
art 202; Ven. art 227. 


51. Civil codes: Cuba art 118; 
Hond. art 98; Ph. art 118 (same as 
Spain). 

{a] Philippines—‘‘The right of 


action for legitimacy lasts during the 
whole lifetime of the child, that is, 
it can always be brought against the 
presumed parents or their heirs by 
the child itself, while the right of 
action for the acknowledgment of a 
natural child does not last his whole 
lifetime, and, as a general rule, it can 
not be instituted against the heirs of 
the presumed parents, inasmuch as it 
can be exercised only during the life 
of the presumed parents.” Conde v. 
Abaya, 13 Ph. 249, 255. 
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legitimate status or by a written admission of 
those interested.°? 
course, conclusive,®* although the showing must be 
distinct and clear to rebut the presumption of le- 
Other rights of legitimate children in- 
clude the use of the parental surname,®® mainte- 
nance,°® and _ suecession.>* 
engaged in trade is considered, as regards acts 
relating thereto, of lawful age.®® 

[§ 53] (b) Illegitimate—aa. Tlegitimacy and Its 
Forms—(aa) Natural Children. 
outside of lawful matrimony are primarily illegiti- 
mate by the modern eivil law;®® but a distinction 


But such documents are not, of 


An emancipated minor 


All children born 


[b] Porto Rico.—Civ. Code § 199, 
changing the original Spanish pro- 
vision by limiting the action to a 
period within two years after claim- 
ant’s majority, was repealed by act 
of March 9, 1911. 

{c] Spain.—Civ. Code art 118 (re- 
quiring the action to be brought dur- 
ing claimant’s life, or, by his heirs, 
within five years thereafter). 

5 Civil. codes; Belg. arts. 319- 
320) DEAZ. Arts 4ornh ire Rawart mtioe 
Cuba arts 115-117; Dom. arts’ 319- 
325; Fr. arts 319-325; Hay. arts 300, 
301; It. arts 175, 176; La. Rev.-arts 
1938-197; Mex. art 308 et seq; Neth. 
arts 316-321; Per. arts 229-232; Ph. 
arts 115-117; Port. arts 114-118; Que. 
art 228 et seq; Rom. arts 292-298; 
Sp. arts 115-117; Ven. art 222 et seq; 
UisS. ives Axreco, ld Phe es 30s Basa. 
Arquiza, 5 Ph. 187; Sentence Supr. 
Trib. March 28, 1896, Jur. Civ.; Sen- 
tence Supr. Trib. July 13, 1899, Jur. 
Civ.; Sentence Supreme Trib. Nov. 25, 
ISTO Tur: Civ: 

53. Baltazar v. Alberto, 33 Ph. 
336; Adriano v. De Jesus, 23 Ph. 
350;. Basa v. Arquiza, 5 Ph. 187. 

[a] In Peru the reputed status of 
legitimacy and the records are con- 


clusive. Civ. Code art 233. 
oe Vernon v. Vernon, 6 La. Ann. 
55. Civil codes: Cura art 114 (1); 


Gers ant 16169 Pan, Varte 4s) @l)] ie: 
arte lI4e (1)i; “PPR S asG6ea!) Sip. sarc 
114 (1). 

56. Civil codes: Belg. arts 203, 
208; Bol. arts 121; 126; Col. art 253; 
Cuba arts 114 (2), 143; Dom. arts 203, 
2085" Er. arts’) 203," 2083 Ger. Jarts 
1602; Guat. art 240 (2); Hay. arts 
E39) 194; vEHond hart) 388)" (2) ltmare 
138 et seq; ua. Rev. art 224; Nic. art 
288 (2); Pan. art 148 (2); Pan. Canal 
Z. art 253; Per. art 244 (3); Ph. arts 
14 (2) pao eee es Ss ES Garonne oder 
Port. arts 129 (2), 174; Que. arts 165, 
169; Rom. arts 185, 190; Sp. arts 114 
(2), 1438; Ven. art 310; Lilorente vy. 
Rodriguez, 10 Ph. 585; Rodriguez vy. 
Cueli, ft POR. Hed. 27:2, 2738: Davila. v. 
san Juan Whight» ete) “Co., 1, °P. RR) 
Par 87, 89. See also infra §§ 68— 


2. 

{a] France.—But this does not 
include “establishment by marriage.” 
Civ. Code art 204. 

[b] Germany.—This includes a 
marriage outfit for the daughter. Civ. 
Code art 1620. 

a7. Civil codes: Belg. art 731; 
Braz. art 1604; Ch. art 988; Col. art. 
1045; Cuba art 114 (3); Dom. art 731; 
Krevart 731; Ger. “art 1924: ‘Guat. art 
935; Hay. art 592; Hond. arts 228, 
960; It. art 721 et seq; La. Rey. art 
887; Mex. art 3591; Nic. art 1001 (1); 
Panvtart /1'48 (3); Pans Canal -Zivart 
OAS eBer art 8045, Ph. and Laas 
Pa Ros £860 C8), MOR arts abe) sone 
1735 et seq; Que. art 625; Rom. art 
659 et seq; Sp. art 114 (3); Sw. art 


544; Ur. art 1000; Ven. art 813. See 
also infra § 295 et sea. 
58. Civil codes: Belg. art 487; 


Dom. art 487; Fr. art 487; Hay. art 
397; lua, Rey. art 376; Que. art 323% 
Rom, art 433; Danais v. Cote, 5 L. C. 


(Que.) 193. But see James v. Al- 
ford, 15 La. Ann. 506. 

59. Civil codes: Guat. art 2381; 
Per. art 235. See also Bastardo % 


Cldap 934. 
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is made between natural and other illegitimate chil- 
dren, the former being those whose parents, at the 
time of conception, could have contracted a valid 
Only natural children may be legiti- 
mized,*' or acknowledged, as a rule.” 


marriage.®° 


[§ 54] (bb) Spurious Children. 


natural illegitimates are termed ‘‘spurious,’’®* and 
They are termed 
‘‘adulterous’’ when, at the time of conception, one 
or both parents was married to another;"* and, in- 
cestuous when the parents were then unable, by 
impediments of consanguinity or affinity, to marry 
A form of illegitimacy ealled ‘‘sac- 
rilegious’’ results from the parentage of one who 
has taken the ecclesiastical vows of chastity.®® 
some jurisdictions, spurious children may claim 
maintenance if parentage has been adjudicated in 
a civil or criminal proceeding expressly acknowl- 
edged in an indisputable document or from the 
mother when otherwise proved satisfactorily.°* 


there are several classes of them. 


each other.® 


60, Civil codes: Arg. arts 345 
(311), 358 (324); Belg. art 3381; Bol. 
art J6b:"Ch. art, 36re6t seq; Col. art 
b2reOuba arty 119s" Dom, jants.381i; rr: 
art 331; Hay. art 302 et seq; It. arts 
179, 180; Mex. art 328; Neth. art 327; 
Pan. CanalbeZ.. ant b2s) Perivart\ 236% 
Phyarty 119" pPort cartelZa2ke Que, wart 
231+ Romoeart s04as Spiart. 119s Ur. 
art 203 (requiring acknowledgment). 

“The grammatical and legal con- 
cept or idea of ‘natural child’ is more 
restricted than that of ‘illegitimate 
child.’” Hernandez, J. in Lucero v. 
Vila, 17 P. R. 141, 155 (holding that 
the former phrase should be given 
the same signification in the new 
code as in the old). 

[a] In Honduras, Civ. Code art 
276, “natural” and illegitimate are 
used interchangeably. 

[b] In Louisiana natural children 
are defined as illegitimates who have 
been acknowledged by their father. 
Rev. Civ. Code art 202. See Vance’s 
UCC) ChOm a T6034 See 7, 

{c] A natural child is not en- 
titled to represent its parents in their 
succession to legitimate ascendants, 
Llorente v. Rodriguez, 10 Ph. 585. 

“ [d] Penal law.—Rights of natural 
child do not constitute property 
within the meaning of the penal law. 
Peo. v. Alecaide, 29 P. R. 171, 180, 181. 

61. Civil codes: Arg. arts .°346 
(311), 846 (312); Belg. art 331; Braz. 
ALt .3083. Chi. art. 206°" Oe Raiart ds 3. 
Cuba art 119; Dom. art 331; Ec. art 
198; Fr. art 331; Hay. art 302; Honda, 
art 277;, Mex. art 326; Pan. art 164; 
ber. part.2060; seh. art 119. Saly, sart 
216; Sp. art 119; Ur. art 204. 


62. Civil codes: Belg. art 335; Bol. 
are L6t; Dom... art 3353) Mrvart 335% 
Hav. eartaol6s It. .ant. 180s; ba, Revs 
art 204; Neth. art 327; Port. arts 
122, 134; Ven. art 233. Contra Arg. 
art 3877 (343) (providing that a 


spurious child, voluntarily acknowl- 
edged, and unable to support itself, 
may demand support of its parents); 
Bol, art 175 (permitting recognition, 
by canonical dispensation in matri- 


mony, in favor of incestuous chil- 
dren). 
[a] By virtue of the statute pro- 


hibiting marriages between whites 
and blacks (1) their joint offspring 
cannot inherit. Davis’ Succ., 126 La. 
178, 62 S 266. (2) But such.an act 
does not prevent acknowledgment. 
Hebert’s Succ., 33 La. Ann. 1099, 
1106; Compton v. Prescott, 12 Rob. 
(La.) 56. Compare Fletcher’s Succ., 
11 La. Ann. 59. 

[b] Compared with common law. 
—‘‘The cruel harsh provisions of the 
English law relative to the disabili- 
ties of bastardsS are relics of medi- 
geval barbarism and cruel intoler- 
ance which are a crying disgrace to 
a civilized State. In this matter, 
England and many of the States of 
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All other than | them.‘ 


of parentage."4 


In | Effect. 


But 


the United States of America, have 
allowed their freedom of action to 
be fettered by the iron chains of 
unnatural and uncharitable legisla- 
tion almost entirely because the 
declarations of the Council of Mer- 
ton have erystalized into a respect- 
able fetich with the passing of the 
centuries. ... The assembled barons 
having other ulterior objects in view, 
refused to agree to the proposal of 
the prelates for assimilating the law 
of England to the Civil and Canon 
law in the matter of children born 
before wedlock. By the former sys- 
tems of jurisprudence, the subse- 
quent marriage of their parents ad- 
mitted them to the rights of legiti- 
mate birth, thus the step taken was 
a decidedly retrograde one. This 
happened in 1236, and from that date 
to this—-nearly seven hundred years 
—the, English law on the question 
has remained practically unafrtered. 
Thus constitutional England and 
America are stubbornly and slavishly 
adhering to a decision arrived at in 
an unenlightened age by a council of 
medizval warriors—a decision dic- 
tated by jealousy of the clergy and 
prejudice against the Civil Law gen- 
erally!” 38 DeBecker Civ. Code An- 
not. (Jap.) p 92. 

63. Civil codes: Mex. arts 100, 357, 
361; Port. arts 134-136. 

[a] Philippiries.—''The gist of the 
crime of adultery under the Spanish 
law, as under the common law in 
force in BEngland and the United 
States in the absence of statutory 
enactments, is the danger of intro- 
ducing spurious heirs into the fam- 
ily, whereby the rights of the real 
heirs may be impaired and a man 
may be charged with the maintenance 
of a family not his own. And since, 
under Spanish law, legitimate heirs 
may be begotten of a bigamous mar- 
riage, the danger of the introduction 
of spurious heirs is not less real as 
a result of the infidelity of the wife 
of a bigamous marriage than it is in 
the case of a lawful wife logically, 
therefore, the incontinence of the 
wife of a bigamous marriage, as long 
as the bigamous relations exist, was 
deemed by the Spanish legislator to 
constitute the crime of adultery, and 
penalized in like manner as is the 


marital faithlessness of a lawful 
wife.” U. S. v.. Mata, 18 Ph. 490)°494: 
64. Civil) scodessycAretiaarts wave 


(888); (Bol. art, 168; Ch.sart.s7a0Coi 


art 04; kan. Canal. Z. art 52; Port, 
art U22.(1L); Ur. .art.220, 
65. Civil | codes: ; Arg. art /.373 


(339).;) Bol. art, 168; Chisart. 38s. Gol: 
art 52; Pan. Canal Z. art 52; Port. 
ant lee Ges: Ur, ante nos 

374 


66.__Civil. codes: Arg. art 


(340) [repealed art 269 (112)]; Ch. 


art 39. 
67. Civil codes: Cuba art 140; 


Minority rule. 
spurious child may examine into its parentage and 
claim from the father a natural child’s rights, if 
the adultery or incestuous origin is established in a 
proceeding between others,’* or in case of a written 
declaration by the parent or an established status 
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this is the extent of their right.°° They cannot 
succeed their parents, nor vice versa,°? nor take 
under dispositions causa mortis.7° : 
even entitled to a judicial investigation of their 
paternity,’ and the parents have no authority over 


They are not 


But in some jurisdictions, the 


[§ 55] bb. Acknowledgment—(aa) Nature and. 
After the lapse of a long period, without 
question, legitimacy will be presumed;7* but the 
sole presumption in favor of a natural child is 
that raised by its acknowledgment."® 
child rights of succession, support, and use of the 


It gives the 


Hond. art 117; Ph. art 140; Sp. art 
140. Compare Ur. art 223. 
68. Civil codes: Cuba art 140; 


La. Rev. art 206; Mex. art 357; Ph. 
art 140; Sp. art 140. 

69. .Civil codes: Arg. art 378 
(344); Per. art 243 (denying all 
rights); Sp. Partidas VI tit III ley 4, 
tit XIII ley 10; Ur. art 222; Davis 
Succ., 126 La. 178, 52 S 266;, Vance’s 
Succ., 110 La. 760, 34 S 767; Robinett 
v. Verdun, 14 La. 542; Liorente v. 
Rodriguez, 10 Ph. 585. 


70. Vance’s Succ., 110 La. 760, 34 
S 767. ts 
71s. Civil meodess. Arg: iatbeps to 


(341); Cuba art 141; Dom. art 340; 
Fr;-art 340; Hay. art 311; Neth. art 
342; Ph. art 141; Port. art 130 et seq; 
Sp. art 141; Ur. art 221. Contra La. 


‘Rev. art 208 


“The defendant at the trial below 
objected to all evidence looking to 
the investigation of the paternity of 
this child. The court overruled the 
objection and admitted the evidence. 
This was error. All of that evidence 


was incompetent and should have 
been ruled out.” Tengco v. Sanz, 11 
Ph. 1638, 164. 


“When such a status exists, the 
investigation of the paternity of a 
person who has a child that enjoys 
such status does not appear to be 
allowed, unless it is pursued in order 
clearly to show that the legitimized 
child does not reunite the relative 
conditions. that the law requires in 
order that he may be so legitimized, 
or has not the absolute condition of 
his not being the child of the person 
who acknowledged him, or because 
such person could not have begotten 
him, or because the child is the child 
of a third person, for otherwise, in 
view of the mystery surrounding 
paternity and the alleged presump- 
tion of its certainty, established in 
law by the ground of the acknowl- 
edgment or the possession of the 
status of acknowledged child, against 
such presumption no other can law- 
fully prevail, however strong it may 
appear.” Remigio v..Ortiga, 33 Ph. 
614, 638 [cit Sp. Sentence Supr. Trib. 
Jan. 5, 1900]. ‘ 

72. Ur. Civ. Code art 222. 

WS. + C.RueCivi! Code. ant. 128% 

74 Nic. Civ. Code arts 225, 223. 

[a] In Germany the illegitimate 
child enjoys legitimate status as re- 
gards its mother and her blood rela- 
tives (Civ. Code art 1705), but is not 
considered related to its father (Civ. 
Code art 1589). 

75. Clapier v. Banks, 10 La. 60. 

76. Civil codes: Cuba art 130; Ph. 
art 130; Sp. art 130. 

“There is not now and never has 
been a single presumption in favor 
of an illegitimate child except that 
stated in article 130 of the Civil Code.” 
Serrano v. Aragon, 22 Ph. 10, 12. 


_——_———$—$ $$$ $$ — eee eee OT Be SD ee 
Yor later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§§ 55-57] , 
parent’s surname.77 


act.” 


prejudice.§+ 
tary or involuntary.®? 


[§ 56] (bb) Voluntary. A parent may acknowl- 
edge a natural child by will, or other public in- 
strument, notarial act, or registration, 83 and such 
acknowledgment 1s generally irrevocable.&* 
has been held in the Philippines that declarations 


It is not usually equivalent to 
legitimation,’® but the two may be effected by one 
Where the child has attained majority, its 
consent is required for the acknowledgment,*° and 
the latter may be contested by those whom it would 
The acknowledgment may be volun- 


MODERN CIVIL LAW 


ated.®* 


required ; 


But it 


amounting to acknowledgment might be repudi- 


Tim eCivill codes:e-O.— R. fart. 1275 
Cuba art 134; Ger. art 1736; Hond. 
arts 214, 215; Jap. art 836; Mex. art 
356s5°Ph. art 134; aa ores 195; Port. 
art "129; Sp. art 134; Sw. art 263; Peo. 
v. Alcaide, 296PeR: LTA LS 0: 

[a] In Louisiana acknowledgment 
does not confer the right of succes- 
Sion. Liautaud v. Baptiste, 3 Rob. 
441, (2) Acknowledgment is not 
necessary to enable the mother of 
an illegitimate child, born in slavery, 
to inherit from it. Neel v. Hibard, 
30 La. Ann. 808. 

78 Ur. Civ. Code art 214; Landry 
v. American Creosote Works, 119 La. 
231, 48 S 1016, 11 LRANS 3887. 

[a] Acknowledgment is one thing 
and legitimation another.—‘‘Defend- 
ants’ proposition is that although in 
the act of recognizing the plaintiffs 
as his natural children, Marionneaux 
is made to declare that in so doing it 
was his intention to ‘legitimate’ them, 
yet it is obvious from the will made 
by him at the same time, before the 
same notary and sameé witnesses, that 
that word was not used nor intended 
to be used by him as giving to them 
the status of legitimate children— 
that the word is Susceptible of an- 
other meaning which it is the right 
and duty of this court to adopt in 
view of the terms of the will and the 
evident intention of the testator as 
expressed therein, which is that it 
was his intention to vest in them 
thereby the legal status necessary to 
receive the special bequests therein 
about to be given to them by him; 
that the word ‘legalize,’ rather than 
‘legitimate,’ was intended; that the 
two instruments are to be read to- 
gether as a continuous whole, and 
when so read there can be no doubt 
as to the’ sense which the word 
‘legitimate’ was used.” Marionneaux 
v. Testamentary Executor, 47 La. 
Ann. 943, 947, 17 S 435. 

[b] In Japan, it seems that recog- 
nition during marriage gives the 
‘child legitimate status. Civ. Code 
art 836. 

79. Lilula’s Succe., 41 La. Ann. 87, 
90, 6 S 555 (“If the act of acknowl- 
edgment in accordance with Article 
203, had been passed, and imme- 
diately thereafter, in the shortest in- 
terval possible, another act legitimat- 
ing Louisa had been passed before 
the same notary, in the présence of 
the same witnesses, there can be no 
doubt but that the act of legitimation 
would have been legal and valid and 
in strict accordance with the letter 
of the law. The acts would have fol- 
lowed in natural sequence, tending 
to the same end and accomplishing 
the same purpose. There is no rea- 
son why the two declarations cannot 
be made in one act, as they both are 
for the accomplishment of the same 
purpose. The act of legitimation, in 
the instant case, conforms to Article 
203 C. C., for the acknowledgment of 
the illegitimate child, and to Article 


200 C. C. for the legitimation of the 
natural child’). 
80. Civil codes: Cuba art 133; 


Hond. art 209 et seq; Ph. art 133; 
P..R. §.193; Sp. art 133. 
[a] Where the child signs the 


document of acknowledgment, it is 


[40 C. J.—81] 


sufficient evidence of consent. De 
Torres v. De Torres, 28 Ph. '49. 

{b] Omission of the Spanish four- 
year limitation from the revised civil 
code of Porto Rico merely has the 
effect of subjecting the exercise of 
this right to the ordinary statute of 


limitations. Garcia v. Garcia, 18 P. 
R.. 926, 932. 

81. Civil codes: Arg. art 369 
Gab ei Bele vartieccd we BbOle same ella. 


Braz. art 365; Ch. arts 216-218; Col. 
arts 247-249; C. R. art 122; Cuba art 
138; Dom. art 339; Ec. arts 209, 210; 
Fr. art 339; Guat. arts 231, 232; Hay. 
art 310; Hond. art 217; Jap. art 834; 
La. Rev. art 207; Mex. art 348 et seq; 
Neth artec4l skeeane wincel co. ean. 
Canal Z. arts 247-249; Per. arts 240, 
Late Dene ane edo ey Mee Lost Om: 
arts 127, 128; Salv. arts 227-229; Sp. 
arts 128, 138; Sw. art 262; Ur. art 
215; Serrano v. Aragon, 22 Ph. 10. 

{a] But defendant’s death, after 
the action is once commenced, will 
not bar recovery. Masecampo_ v. 
Masecampo, 11 Ph. 1. 

82. Concepcion v. Untaran, 38 Ph. 
736. See also infra §§ 56, 57. 

Soi Civil ~ codes: VAreh warts soe 
(318); Col. art 368 et seq; Braz. art 
SOU TC, ER. art, 124; Cuba art. 131 he, 
art 201 et seq; Ger. art 1723 et seq; 
‘Guat. art 229; Hond. art 209; Jap. 
art S827 ‘et’ seq:- La.) Rev., art, 203; 
Mex. art 340 et seq; Per. art 238; 
Preeartaltsisce. ons, 8.1983 wort. ante to 
et ‘seq; Salv. arts 217, 218; Sp. art 
131;;Sw. art 259 et seq; Ur. art 209 


et seq; Antongiorgi v. Antongiorgi, 
28 -P. Ro Slo es21. 
{a] “This method... is not ex- 


clusive of all other methods.” Bour- 


riaque v. Charles, 107 La. 217, 220, 
31 S 757. 
[b] When made by will it may be 


entered before the testator’s death 
and requires no judicial approval. 
Servera vy. Otero, 22 P. R. 341. 

G4: Civil ~ codes Are... act? 366 
(332); Jap. art 833; Mex. art 354 
(even by will); Nic. art 229; Ur. art 
216. 


85. Buenaventura v. Urbafio, 5’Ph. 
1. But see De Gala v. De Gala, 42 
Phe iil: 

8G. Civil codes: Arg. art 359 
Gvb)s) Bran art, 8663) Cl R wart. b26; 
Cuba arts 135-137; Ph. arts 135-137; 
Pp. R. § 193; Que. art 241; Sp. arts 
135-137; Dizon v. Ullmann, 13 Ph. 
88; Mijares v. Nery, 3 Ph. 195; Du- 
pont v. Aybar, 25 P. R. 290; Lopez v. 
Lopez, 23 P. R. 766; Mendez v. Mar- 
tinez, 21 P. R. 238; Gonzalez v. Lopez, 
10" PR 06 20595" Rijos! .vy -Mol= 
gueras, 16 P. R. 593; Sentence Supr. 
Pi DeINOVe Ty elSOO. AU Clys See 
Que. Civ. Code art 241. 

{a] In Switzerland, the child may 
sue for recognition where marriage 
or betrothal has become impossible 
by the death or mental incapacity of 
either parent. Civ. Code art 260. 

87. Concepcion v. Untaran, 38 Ph. 


736; Mendoza v. Ibanez, 4 Ph. 666; 
Sentence Supr. Trib. Nov. 7, 1896, 
Jur, Civ.; Sentence Supr. Trib. May 


24; 1896, Jur. Civ: 

Shoe Tengcoy Vv. Sanz, 2) ep. 1633 
Buenaventura v. Urbano, 5 Ph. 1: 
Mendoza v. Ibanez, 4 Ph. 666 

89. Civil codes; C. R. art 124 (3); 


parental desire to acknowledge the child.** 
all evidence of paternity is eenerally inadmissible.® 

Acknowledgment may be compelled in cases of 
abduction,*® rape or other violence,®° written ad- 
mission of paternity by the father,®? conduct imply- 
ing recognition,®? or other proof sufficient to justify 


(40-C.3.] 1281 


[§ 57] (ce) Tivalentery Where acknowledgment 
is refused or neglected, the child entitled thereto 
may invoke the ‘aid of. the courts to compel it.8° 
But something more than proof of paternity is 
it must appear that there was a real 


In tact 


Dom. art 340; Fr. art 340; Hay. art 
811; Hond: art 285 (3); Mex. art 358; 
Neth. art 342; Nic. art 225 (2); Per. 
art 237; Rom. art 307. 

[a] Philippines.—‘‘As far as we 
have been able to ascertain, this is 
the first time that such a case as this 
was ever presented, and therefore it 
is not surprising that no judgments 
can be found relating to the question, 
and no positive statements by the 
commentators, but it is apparent that 
all of the commentators have taken 
it for granted that this liability was 
a consequence of a criminal prosecu- 
tion, and that it could not be en- 
forced except by means of a criminal 
prosecution, or if attempted to be 
enforced in a civil suit there must 
necessarily exist a final judgment, 
rendered in a criminal case. We hold 
that this action can not be main- 
tained on the ground that the crime 
of abduction was committed by Don 
Isidro de la Rama, he not having 
been prosecuted criminally for that 
act during his lifetime.’ Benedicto 
v. de la Rama, 4 Ph. 746, 750 Ger 
Willard, J.). 

90. Civil codes: C. R. arts 124 (3), 
126; Cuba art 135 (2); Guat. art 237; 
La. Rev. art 211; Mex. art 358; Nic. 
art 42265 (2)5 Ber. jart (2375 Ph ant 
1355 (2) bayhaS aL sEODaae hooray. 
See also penal codes: Ph. art 449; Sp. 
art 468; U. S. v. Bernardo, 19 Ph. 265. 

91. Civil codes: Cuba art 135 (1); 
Hond, arti29t G)sNic art .225 ee 
Isl ee abate MOWyel eA dee ST AIMS} Cie 
SDp.Lark, Lao). 

“Recognition of the child as a 
natural child must be made if he 
has been in continuous possession of 
his filiation, proven by the attend- 
ance ox his father at his baptism, in 
the certificate of which his name and 
that of his mother appear, though 
the document contains errors, and by 
his father’s statement to various 
friends that the boy was his natural 
son, and by his father’s always hav- 
ing attended to the care, education 
and support of his son.” Sentence 
Sp. Supr. Trib. June 23, 1902. 

[a] This admission must be ex- 
press.—Buenaventura v. Urbano, 5 
Ph. 1; Benedicto v. De la Rama, 4 
Ph. 746. 

92. Civil codes: Cuba art 135 (2); 
Hond wart, 28592); Ph. art 1355 (2); 


, 
’ 
, 


1B tors 9 LSS OD YR ASS ore 2 os ESS (2) 1 
Osorio v. Osorio, 34 Ph. 522; Requejo 
v. Rabalo, 34 Ph. 14; Dizon v. Ull- 
EMANnD lomo, Sse, CoOsiow vz ai, no 


Ph. 72; Lilorente v. Rodriguez, 3 Ph. 
697; Sentence Supr. Trib. Nov. 7, 
SSO are Oly 

“The enjoyment of the status to 
which said article 135 refers, must 
necessarily be revealed by acts 
clearly showing the will of the father 
or, in certain cases, of his family, to 
recognize as his natural child him 
who claims compulsory recognition, 
by keeping him in his house, sup- 
porting and educating him as such, 
or by other similar acts of equal 
value and efficiency, showing that 
under the said character the child 
maintains constant relations with the 
author of his days, or with his fam- 
ily.” Sentence Supr. Trib. Nov. 7, 1896. 

[a] Where the father took the 


1282 [40 C.J] 


a judicial declaration.%* 


does not constitute sufficient proof.°* The n 
may be compelled to acknowledge the child in any 
of the instances just enumerated and also upon 


proof of maternity.®° 


Parties. The action for a declaration of paternity 
and for support is one exclusively in behalf of the 
child and cannot be brought by the mother or her 
tutor, her rights being limited to damages for se- 


duetion.®® 
Limitation. 


A certificate of baptism 


The action must be brought. during 


MODERN CIVIL LAW 


The mother 
covered.®? 
transmissible.%% 


[§§ 57-59 


died while the child was a minor, or an instru- 
ment of acknowledgment has been meanwhile dis- 
The right to maintain it is not usually 


[§ 58] cc, Legitimation—(aa) By the Early Law. 


1? 


riage. 


the life of the alleged parent unless it may have 


children to church, had them bap- 
tized in his name, maintained and 
treated them as his own, a decree for 
acknowledgment is justified. Dalis- 
tan v. Armas, 32 Ph. 648. 

[b] But small contributions to the 
mother will not justify a decree 
compelling defendant to acknowledge 
the child, notwithstanding he was 
shown to be its father. Concepcion 
v. Untaran, 38 Ph. 736; Tengco. Vv. 
Sanz, 11. Ph, 163. A 

[ec] Evidence held insu fficient.— 
Buenaventura v. Urbano, 5 Ph. 1; 
Benedicto v. De la Rama, 4 Ph. 746. 

93. Civil codes: Cuba art 136 (2); 
Hond. art 285 (2); Ph. art 136 (2); 
Pp. R. § 193 (4); Sp. art 136 (2); 
Adriano vy. De Jesus, 23 Ph. 350; 
Cruz v. Quifiones, 31 P. R. 323; Lopez 
Vv. Wopez, 23 P. R. 766. : 

94. Capistrano v. Gabino, 8 Ph. 
135; Gonzalez v. Lopez, 19 P. R. 1056; 
Sentence Supr. Trib. July 1, 1895, Jur. 
Civ.; Sentence Supr. Trib. Apr. 13, 
1894, Jur. Civ.; Sentence Supr. Trib. 
March 18, 1873, Jur. Civ.; Sentence 
Supr. Trib. June 28, 1864, Jur. Civ.; 
Sentence Supr. Trib. June 23, 1858, 
Jur. Civ. 

[al 
recognition. Sentence Supr. 
Nov. 29, 1886, Jur. Civ. 

95. Civil codes: Cuba art 136; 
Hond. art 286 (2); Ph. art.136; P. R. 
§ 193; Sp. art 136; Concepcion v. 
Untaran, 38 Ph. 736; In re Enriquez, 
29 Ph. 167; Serrano v. Aragon, 22 Ph. 
10; Capistrano v. Gabino, 8 Ph. 1385; 
Llorente v. Rodriguez, 3 Ph. 697. 
- [a] Louisiana.—‘As relates to 
the mothers the rule under the law 
of Toro was different and the child 
born out of marriage whether spu- 


Trib. 


rious or natural, whether by an 
acknowledged or unknown father, 
‘salvo si los tales hijos fueren de 


damnado y punible ayuntamiento,’ 
were called to her inheritance to the 
exclusion of all except her legitimate 
children. 11 Toro 11; Pigeau v. Du- 
vernay, 4 Mart. 265, Even under 
the Code Napoleon which contains 
enactments much stronger than 
ours, it seems to be the general 
opinion of commentators that proof 
of maternity may be made in all 
cases, and that this forced acknowl- 
edgment has the same effect as the 
voluntary one in authentic form, 3 
Duranton, 2385, 236, 253; 2 Toullier, 
No. 940, 950; 4 Favard de L’Anglade, 
742; Chabaud des Successiones, 342.” 
Lange v. Richoux, 6 La. 560, 571. 

96. Mullin v. Bogle, 3 Que. Super. 
34, 
97. Civil ‘codes: Arg. art 359; C. 
R. art 126; Cuba arts 137, 138; Honda. 
Att wea Sil es NLC Xa ACCC DO ee manos 
137, 188; P. R. § 194 (one year after 
parent’s death); Sp. arts 137, 138; 
Ciuro v. Ciuro, 31 P. R. 691; Jests v. 
Villamil, 18 P. R. 392. 

98. Conde v. Abaya, 13 Ph. 249, 
256 [cit 5 Sanchez Roman Derecho 
Civil; ‘'Guijarro and Ruiz Codigo 
Civil; 2 Amandi Cuestionario del 
Codigo? Civil: p'\ 229] (vit, is mamost 
illogical and contrary to every rule 
of correct interpretation, that the 
right of action to secure acknowledg- 
ment by the natural child should be 
presumed to be transmitted, inde- 
pendently, as a rule, to his heirs, 


Baptism itself does constitute, 


while the right of action to claim 
legitimacy from his predecessor is 
not expressly, independently, or, as a 
general rule, conceded to the heirs 
of the legitimate child, but only rela- 
tively and as an exception. Conse- 
quently, the pretension’ that the right 
of action on the part of the child to 
obtain the acknowledgment of his 
natural filiation is transmitted to his 
descendants is altogether unfounded. 
No legal provision exists to sustain 
such pretension, nor can an argument 
of presumption be based on the lesser 
claim when there is no basis for the 
greater one, and when it is only 
given as an exception in well-defined 
cases. It is placing the heirs of the 
natural child on a _ better footing 
than the heirs of the legitimate one, 
when, as a matter of fact, the posi- 
tion of a natural child is no better 
than, nor even equal to, that of a 
legitimate child’’). 

[a] In Japan, the child’s lineal 
descendants or their representatives 


may demand recognition. Civ. Code 
art 835. Compare Nic, Civ. Code 
art 243, 

99. Mackenzie Rom. L. p 127 et 
seq; Sandars Justinian (Hammond 


ed) pp 102, 103. 

{a| “Lhe Roman Law had pro- 
vided various modes by which bas- 
tards might be legitimated. 1. The 
first was by subSequent marriage of 
the father and mother; a mode of 
legitimation first established by Con- 
stantine. 2. Per oblationem curiae, 
a mode introduced by Theodosius 
and Valentinian, which was, when 
the parent consecrated his child to 
the service of a city. But this only 
had the effect of legitimating the 
children in regard to their father; 
they: had no right to inherit from 
collaterals, and even their claim to 
inherit from their father was con- 
tined to his property within the city 
to whose service they were devoted. 
3. Adoption alone was declared by 
the Emperor Anastasius to be suffi- 
cient to legitimate the natural chil- 
dren of the person adopting them. 
But this law was abolished by Justin 
and Justinian. 4. By the last will of 
the father, confirmed by the Em- 
peror; but this only applied to cases 
where he had no surviving legitimate 
children, and had some sufficient rea- 
son for not having married the 
mother of his natural children. 5. 
Per rescriptum principis; by a special 
dispensation from the emperor, 


granted upon the petition of the 
yather who had no legitimate off- 
spring, and whose concubine was 


dead, or where he had sufficient rea- 
sons for not marrying her. 6. By 
the recognition of the father; as, if 
the father designated one of his 
natural children as his child, in any 
public or private instrument; this 
had the effect of legitimating the 
child thus acknowledged, and all his 
brothers and sisters by the same 


mother, upon a legal presumption, 
that a marriage might have been 
contracted between the parents. In 


all these cases, except the 2d, the 
children thus legitimated were in all 
respects placed upon the same foot- 
ing as if born in lawful wedlock. 
(GHuvres de D’Aguesseau, tom. 7, p. 


Legitimation was encouraged by the Roman law and 
a variety of methods was open to those who sought 
The canon law was even more liberal.+ 

[§ 59] (bb) In the Modern Law—aaa. By Mar- 
The first Roman method? is preserved in 
the modern civil law codes* and confers the same 


393, et seq.; Pothier, Pandect. in 
Noy. Ord. Redact., tom. 1, p. 27). It 
should be added, that none of these 
modes of legitimation could apply to 
the offspring of criminal commerce, 
ex damnato coitu; since they all sup- 
pose that the children are born of 
a concubine with whom the father 
might lawfully intermarry (QG2uvres 
de D’Aguesseau, ubi supra).’’ Note 
to Stevenson y. Sullivant, 5 Wheat. 
(U...S.)).207, «265, 6 En edie 7 02 

_1. Mackenzie Rom, L. (Kirkpat- 
rick ed) p 128 (‘The doctrine of 
legitimation by subsequent marriage 
is said to have been established in 
the canon law by two constitutions 
of Pope Alexander III., preserved in 
the decretals of Gregory.’ The canon 
law was more indulgent than the 
Roman law, in granting the privilege 
of legitimacy not merely to the off- 
spring of concubinage, but to chil- 
dren begotten in fornication, when 
their parents were afterwards mar- 
ried, provided the father and mother 
were capable of contracting marriage 
at the date of the sexual inter- 
course’), 

2. See supra § 58 note 99 [a]. 

3. Civil codes: Arg. art 345 
(311) et seq; Belg. arts 331-333; Bol. 
art 175; Braz, arts 352-354; Ch. art 
202 et seq; Col. art 236 et seq; C. R. ~ 
arts 115-117; Cuba. arts 120-124: 
Dom. arts 341-338; Ec- art 196 et 
seq; Fr. arts 331-333; Ger. arts 1719— 
1722; Guat. art 258 et seq; Hay. arts 
302-304; Hond. art 207 et seq.; It. art 
194 et seq; Jap. art 836; La. Rev. art 
198 et seq; Mex. art 326 et seq: 
Neth. art 327 et seq; Nic. art 236 et 
seq; Pan. art 164 et seq; Pan. Canal 
Z. art 236 et seq; Per. art 264 et seq; 
Ph. .arts, 120-124; oP. Ri § 188: 
Port. arts 119 (1), 121; Que. art 237 
et seq; Rom. art 304 et séq; Saly,. art 
214 et seq; Sp. arts 120-124; Sw. art 
258; Ur. art 228 et seq; Ven. arts 
248-250; Colwell’s Sucec., 34 La. Ann. 
265; Hart v. Hoss, 26 La. Ann. 90; 
Requejo v. Rabalo, 34 Ph. 14; De 
Torres v. De Torres, 28 Ph. 49; Ser-" 
rano v. Aragon, 22 Ph. 10; Cosio v. 
Pili, 10 Ph. 72. 

[a] Japan.—“It is a matter for 
sincere congratulation that the Japa- 
nese legislators have had the courage 
of their convictions in adopting the 
principle of legitimation per subse- 
quens matrimonium. ... Japan, on 
the contrary, while she sets up no 
canting pretence to be a ‘Christian’ 
nation, has manifested a tender spirit 
of true Christian charity and philan- 
thropy and has (following the lead of 
France, Germany and other Powers 
who have discarded the paralyzing 
superstitions of dark and bygone 
ages) adopted a liberal and generous 
policy toward illegitimate children 
which does her honour, and shows 
that her jurists are animated with 
benevolent sentiments of justice and 
humanity.” De Becker Civ. Code 
Annot. (Jap.) p 92. 

{[b] France.—‘‘The analogous ques- 
tion, whether incestuous. children 
could be legitimated by the marriage 
of their parents, authorized by sov- 
ereign dispensation, after being a 
fruitful source of discussion’ among 
jurists, was conclusively determined 
in the affirmative in 1867, by the 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


eee : 


§§ 59-62] 


rights as are enjoyed by legitimate children,* even 
though another marriage may have intervened be- 
tween the birth of the children and the legitimat- 
ing one.® Legitimation does not, as a rule, operate 
retroactively,® but children deceased at the time 
of the marriage may be included, if they have left 
descendants,’ and legitimation inures to the lat- 
Unborn children may also be in- 
Under some of the codes marriage effects 
legitimation ipso jure in certain cases,!° but others 
require acknowledgment in addition to marriage.'? 

[§ 60] bbb. By Act of the State. 


ter’s benefit.® 
eluded.? 


considered a continuation of the 
per reseriptum principis.’” 


decree.t* 


requested with the other spouse’s 


Court of Cassation of France, then 
presided over by M. Troplong. The 
Court held that such marriages legiti- 
mate the issue in radice. The three 
rulings made in that year were sub- 
sequently affirmed in 1868, 1874, and 
again lately in 1879. Those decisions 
are in accord with those of the Par- 
liaments of Paris of 11th May, 1665, 
17th April, 1711, 4th June, 1725, 25th 
Aug. 1738, and with the opinions of 
distinguished commentators and jur- 
ists. Vide J. P. 1867, pp..113, 1122; 
1868, p. 1020; 1874, p. 260; 1380 p. 
210; vide also, Furgole Test. t, 1, p. 
373; Jsebrun. Suc. L. 1 Ch. 2, Sec. 1, 
Dist., 1, Nos. 12 and 13; Domat Lois 
Civiles, part 3, Ch. 5, du Mar. Art. 24, 
No. 76; Pothier Cont. Mar. No. 414; 
Malevile Anal. Cc. C. T. 1, sur lArt. 
331; Toull. 2, No. 932; Demolombe, 
T. 5, No. 355; Duranton, v. 3, N. TAS 
Pont. Rev. de leg. and de jur. v. 8, 
p. 150; Albert verbo Mar. Artim6:: 
Magnin des Minorites, 81 and 82. The 
principles. consecrated by a tribunal 
of the highest respectability and 
previously , admitted by authors of 
undoubted superiority, can safely be 
applied to a controversy, 1n parl ma- 
teria, which presents the unusual 
feature of a plenary sovereign dis- 
pensation from an otherwise. annull- 
ing impediment.” Colwell’s Succ., 34 
La, Ann. 265, 270. 

4 Civil codes: Arg. art 353 
(319); Belg. art 333; Bol. art alae 
Braz. art 352; Ch. arts 206, 214 Cel, 
arts 237, 245;'C. R. art 116; Cuba art 
122; Dom. art 333; Ee) art 207; Fr. 
art 333; Ger. arts 1719, 1722; Guat. 
art 263; Hay. art 304; Hond. art 214; 
It. art 194; La. Rev. art 199; Mex. 
art 332; Neth. art 322; Nic. art 241; 
Pan. art 167; Pan. Canal Z. arts Boil, 
245; Per. art 265; Ph. art 122s DE es 
§ 189; Port. art 121; Que. art 239; 
Rom. art 306; Salv. art 225; Sp. art 
122; Ur. art 231; Ven. art 250; De 
Torres v. De Torfes, 28 Ph. 49. 

[a] Support from grandparents.— 
A legitimized child is entitled to 
support from its grandparents. Ram- 
irez v. Ramirez, 30 P. R. 204. 

5. Civil codes: Guat. art 258; Mex. 

236;. Nic. art 236. 
A Civil codes: Arg. art 357 
(323)3) Col art) 2455) (Cy) Rey art 116, 
Cuba art 123; Ec. art 207; Guat. art 
J6s i tiond. wart w2l4; viNictvart 2241); 
Pan. art 168; Pan. Canal Z. art 245; 
Per. art 268; Ph. art 123; P. R. § 190; 
Salv. art 225; Sp. art 123; Ven: art 


250; Liautaud v. Baptiste, 38 Rob. 
(ia.)) 441; “Shedden. vir Patrick,’ >1 
Macq. (Sce.) 535. Contra Nic. Civ. 


Code art 241. ine ‘ 

{a] In Japan, recognition is retro- 
active, without prejudice to vested 
rights. Civ. Code art 832. 

7. Civil codes: Belg. art 332; Bol. 
art 176; C. R. art 117; Dom. art 332; 
Fr. art 332; Guat. art 266; Hay. art 
303; Hond. art 213; Jap. art 836; La. 
Rev. art 201; Mex. art 335; Neth. art 
334; Nic. art 242; Pan. art 169; Per. 
arte Gower artless. ther ane, Lol. 
Que. art 238; Rom. art 305; Sp. art 


It may take place by 
legislative act!* or, in monarchial countries, by royal 
It is permitted only when (1) legitima- 
tion by subsequent marriage is: impossible, (2) is 


MODERN CIVIL LAW 


ants.1¢& 


Adoption. 


This may be 
Roman method 


consent, (3) by 


124; Ur. art 230; Ven. art 249. 

8. Civil.codes: Belg. art 332; Bol. 
artylv6.6C.uR. arteli7-"Cuba, art 1/24: 
Dom. art 332; Fr. art 332; Guat. art 
266; Hay. art 303; Hond. art 213; La. 
- art 201; Mex. art 335; Neth.-art 
; Nic. arts 242, 243; Pan. art 169; 


Per. art 268; Ph. art 124; P. R. § 191; 
Que. art 238; Rom. art 305; Sp. art 
124; Ur. art 206. 

9. Civil codes: Guat. art 274; 
Mex. art 334, 

10." Civil codes: Ch. art 2083 ‘Col. 


art 239; C..R. art.115; Ee. art 199; 
Hond. arts 206, 207; Pan Canal Z. 
art 239; Per. art 264; Per. art 264; 
Que. art 237; Salv. art 217. 


Lily) Civil’ ‘codes:}’" Arg. “art! 351 
(817); Belg. art 381; Bol. art'‘175; 
Ch. art 208; Col. art 239; Cuba art 


121; Dom. art 301; Ee. art 201 et 
seq; Fr. art 331; Guat. art 269; Hay. 
art: 302; Hond. art 208; It. art 197; 
La. Rev. art 198; Mex. art 329 et seq; 
Neth. art 327; Nic. art 238; Pan. 
Canal Z. ‘art 239;- Ph. art’ 121; Port. 
art 119 (1); Rom. art 304; Salv. art 
219 et seq; Sp. art 121; Ur. art 227; 
Sentence Sp. Supr. Trib. June 28, 
1864, Jur. Civ. 

“We think, however, that the rea- 
sons which caused the law-maker to 
require some act of recognition or 
paternity by the father, either tacit 
or express, before a child not born 
of a barragana could claim the status 
and rights of inheritance of a natu- 
ral child, in like manner required a 
recognition of paternity by the father 
before such a child could acquire the 
status and rights of a legitimized 
child, and the mere marriage of the 
parents in such cases can not be held 
to be such a recognition of a par- 
ticular individual, because at the time 
of the marriage there might be chil- 
dren, the fruit of ante nuptial illicit 
relations, of whose existence the 
father was not even aware, or chil- 
dren claiming to be his children, of 
whose existence he might, or might 
not, be cognizant but whose paternity 
he did not recognize; in such cases 
his marriage with their mother could 
not properly be said to be a recogni- 
tion of paternity, either tacit or ex- 
press.” Siguiong v. Siguiong, 8 Ph. 


{a] In Switzerland, the failure to 
acknowledge will not prevent legiti- 
mation by marriage. Civ. Code art 
259. 

12. “There are many precedents, 
in the legislation of various States 
of this Union, of legitimation by Act 
of the Legislature, and particularly 
in Louisiana. This seems identical 
with the legitimation per rescriptum 
principis of the Roman law. Voet, 
Commentarius ad Pandectas, lib. 25, 
tit. 7, sections 4 and 13.” Scott v. 
Key, 11:La. Ann. 232, 237 (such an 
act by the legislature of another ter- 
ritory could not supersede the pro- 
visions of the civil code). 

13. See Bastards 7 C. J. p 947. 

14. Civil codes: It. art 198 et seq; 
Neth. art 828 et seq; Sp. arts 120, 
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a parent without legitimate or legitimized children, 
(4) if not during life, then in an instrument made 
public after death.1® 

[§ 61] ccc. By Notarial Act. Acknowledgment by 
notarial act is authorized in Louisiana, when the 
parent is without legitimate ascendants or descend- 


.[§ 62] (c) Adopted—aa. Origin and Diffusion of 
Under the Roman law patria potestas 
might arise from artificial, as well as from natural, 
relations; for example, an outsider might be brought’ 
into the familia by a juristic act known as ar- 
rogatio, if he was himself. a paterfamilias, or 
adoptio if he was not.1* 
fallen into disuse with the submergence of the 
Roman state only to reappear in Frederick the 
Great’s Code of 1794;1§ but. it has been revived in 
the legislation of most civil law jurisdictions,!® 


The system seems to have 


125-127. 

{a] As a consequence of such 
legitimation the child may bear the 
Surname of the requesting parent, 


receive support therefrom and _ in- 
herit. Sp. Civ. Code art 127. 
15. Civil ‘codes: Its’ art 198; Sp. 


arts 125, 126. 

16. La. Rev. Civ. Code art 200; 
as Suec., 41 La. Ann. 87, 6 S 
Jv . 

{a] This was the only mode of 
acknowledging negro. children not 
acknowledged at registration of birth 
or baptism. Casanave v. Bingaman, 
21 La. Ann. 435; Thomassin  v. 
Raphael, 11 La. 128. 

[b] . The parties are not required 
to disprove the existence of impedi- 
ments to such acknowledgment. 
Davenport v. Davenport, 116 La. 
1009, 41 S 240, 114 AmSR 575. 

{c] In order to utilize this 
method, it is not necessary that the 
parents could have married each 
other. Hodges v. Kell, 125 La. 87, 51 


SS 

Justinian Inst. lib I, tit XI; 
Sohm Rom. L. (3d ed) § 100. 
_ [a] Code definitions. — “Adoption 
is an act by which one is received 
as a child by one to whom he is not 
such by nature.” Civil codes: Bol. art 
180; Col. art 269; Guat. art 276; Pan. 
art 171; Pan. Canal Z, art 269; Per. 
art 269. 

1s. Escriche Diccionario Suple- 
mento [quot Sarsfield, author of the 
Argentine Code]. 

La] “in #rauce the usage of adop- 
tion was lost after: the first race of 
kings; it disappeared, not only in the 
provinces governed by customary 
law, but also in those governed by 
the written law. MRe-established in 
1792, adoption is now sanctioned by 
the Civil Code.” Mackenzie Rom. L. 
(Kirkpatrick ed, 1911) p 136. 

19. Civil codes: Belg. lib I tit VIII 
ec I, Il; Bol. lib I tit VIII; Braz. lib I 
tit Ve V (special part); Coli. lib I tit 
XIII; ‘Cuba ‘lib I tit VII cap V; 
Dom iby te tity Pir caps el, it: Hin: 
DWE TE Vel bac Gert bok olys Sm ni 
tit VEE Guat.’ lib f tit ‘VIL It, lib 
Le tit aVel Pan. libs DT tit chs pan: 
Canale Zr olipm te titmocLibe Perwsli pink 
Seb Ventite mV ses “busy Dike tite L ec mVales 
HOM cack ola tity Wil tien Sw. | tlbeeV cies 
LiL €2d7 part); Ure lib IT tit \Vily Ven 
Tbs bs tit Vill. eh. “Code, (Civ. Proc 
CXL. _ Compare Civ. Code bk I tit 
VII C V. See Planiol Traite elemen- 
teure de droit civil (8d ed, 1908) 
transl. in i Continental Leg. Hist. 
Ser. p 288. 

[a] Japan.—(1) 4 Civ. Code ec IV 
§ 2. (2) Adoption, like many other 
institutions was probably imported 
into Japan from China, where it still 
flourishes in much the same way as 
among the Romans. See Lobingier 
Hv. Rom: L. (2d ed, 1923) ¢c I. 


{[b] Louisiana. — (1) Rev. Civ. 
Code art 214. (2) “Adoption was au- 
thorized by the Code of 1808, but 


was abolished by the Code of 1825. 
It was re-established by Act No. 48, 


1284 [40 C.J.] 


although it is still wanting in some.?° 

[§ 63] bb. Conditions. Adoption cannot be made 
upon condition or for a limited term.?+ } 
may be of either sex;?? but, in some jurisdictions, 


must be of the same sex as the 
when husband and wife adopt 


adoptor must be a natural person of mature year 
and without children or legitimate descendants.*® 
Only spouses may adopt jointly*® and neither may 
adopt without the other’s consent.?7 
prohibit the adoption of more than one child, but 
this is expressly permitted in Germany.?® 
countries ecclesiastics are not permitted to adopt;”° 
and in Germany one who is limited in disposing 


p. 130, of 1865, which act was 
amended by Act No. 64 of 1868, D. 
77. These acts are incorporated in 
Rev. St. §§ 2323 to 2328. They pro- 
vide for adoption by means of judi- 
cial proceedings, and require that a 
tutor ad hoc be appointed to repre- 
sent the proposed adoptee in the ju- 
dicial proceedings, in case he is a 
minor and has no tutor. It will be 
noticed that the amendatory act of 
1872 transcribed above requires that 
the concurrence of the parent or tu- 
tor of the child shall be obtained if 
the child has a parent or tutor; but 
that it contains no requirement that 
a tutor ad hoc shall be appointed 
in case the child has neither parent 
nor tutor. ...%It seems to us per- 
fectly plain that the act supersedes, 
and repeals by implication all former 
legislation on the same subject-mat- 
ter.” Dupre’s Succ., 116 La. 1090, 
1094, 41 S 324. See Vidal v. Com- 
magere, 13 la...516; Euselier wv. 
Masse, 4 La. 423. See also Acts 
(1924) No. 48. 

[ec] Spaim—(1) 1 Civ. Code tit 
Vil c V. (2) “By the Spanish law 
the person adopted succeeded as heir 
to the one adopting him (4 Partides 
Lit., 16), but according to the law 
as it existed in Mexico while Texas 
was under the dominion of that gov- 
ernment, no person having a legiti- 
mate child living could adopt a stran- 
ger as co-heir with his child (Teal 
v. Sevier, 26 Tex. 516). Our statute 
imports the civil law as to adoption 
into our jurisprudence, but modifies 
it in some important respects. It 
gives to the adopted party the posi- 
tion of a child, only so far as to 
make him the heir of his adopter, but 
does not constitute him a member of 
the latter’s family, with such duties 
and privileges as that relation would 
imply. It allows him to inherit to a 
certain extent, though there be legiti- 
mate children born to the adopting 
party. But as to the inheritance in 
all other respects it gives all the 
rights and privileges of a legitimate 
child.” Eckford v. Knox, 67 Tex. 200, 
204, 2 SW 3872. 

[da] “In the Anglo-American legal 
system adoption is purely statutory, 
having been borrowed from the Civil 
Law.’ In re Alford, 1 Ext. Cas. 441, 
442 (per Lobingier, J.). See Adop- 
tion, of ,Children | 1 Cy.J..«p. 11370 et 


As in Argentina, Chile, and 
Mexico. Escriche Diccionario Suple- 
mento. Also in Scotland. Mackenzie 
Rom. L. p 186. There appears to be 
no mention of adoption in the civil 
codes of Costa Rica, Ecuador, Hayti, 
Honduras, Netherlands, Nicaragua, 
Portugal, Quebec, and Salvador, 

[a] What law governs.—'‘Adop- 
tion and the rights of adopted chil- 
dren are governed by the laws in 
force when the juridical act took 


place, even though, under the new 
laws, there is no adoption.’ Arg. 
Civ. Code art 4084 (4050). 

21. Civil codes: Braz. art 375; 


Ger. art 1742; Ven. arts 267, 281. 
22. Justinian Inst. lib I tit XI 

(10); Civil codes: Belg. art 343; Bol. 

art 181; Col. art 270; Cuba art 173; 
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The adoptor before entering 


adopted, vexcept 
jointly.2* The 


g24 


Some codes 
iFrevoeabld, 88 
In some 


Dom. art 343; Fr. art 343; Ger. art 
Li4i Tt. arnt 202 sP Ras. 2008 Rona. 
art 309; Ven. art 267; Ph. Code Civ. 
Proc. § 765. 

23. Civil codes:.Col. arts 273, 275; 
La. Rev. art 214; Pan. arts 174, 175; 
Pan, Canal Z. arts 273, 275. 

24. Justinian Inst. lib I tit XI 
(4); Civil codes: Belg. art 343 (same 
as France); Bol. art 180 (same as 
France); Braz. arts 368, 369 (fifty 
and eighteen years older); Col. art 
271 (twenty-six and fifteen years 
older); Cuba art 173 (forty-five 
years old, fifteen more than adopted); 
Dom. art 343 (same as France); Fr. 
art 343 (fifty years old and fifteen 


older than adopted); Ger. art 1744 
(same aS France) [compare art 
1745]; Guat. art 278 (1, 2) (thirty 


and fifteen years older): It. art 202 
(fifty years old and eighteen years 
older than adopted); Jap. arts 837, 
838 (adopter must be of full age and 
adopted cannot be older than he); 
La. Rev. art 214 (forty years old, 
fifteen more than adopted. Amended 
by Acts [1924] No. 48 so as to permit 
‘adoption by one over twenty-one of 
another under that age); Pan. art 
172 (twenty-one and fifteen years 
older); Pan. Canal Z. art 271 (twenty- 
six and fifteen years older); Per. art 
271 (1, 3) (fifty and fifteen years 
older); P. R. § 201 (thirty-seven 
years old and eighteen older than 
adopted); Rom. art 309 (similar to 
France); Sp. art 173 (forty-five years 
old, fifteen years older than adopted) ; 
Sw. art 264 (forty and eighteen years 
older); Ur. art 243 et seq (forty-five 
years old and eighteen older than 
adopted); Ven. art 267 (forty years 
old and eighteen years older, if male, 
than adopted; fifteen if female). 

25. Civil codes: Belg. art 343; Bol. 
art 180; Braz. art 368; Col. art 272; 
Cuba art 174; Dom. art 180; Fr. art 
343; Ger. art 1741; Guat. art 278 
(3)s Lt. art. 202: Pan: ‘artisi73s5 Pan: 
Canal Z. jart 22723) Pery art) .270 14)3 
PreR.n8 Zils Romiart. 309seSpsiant 
174; Sw. art 264; Ven. art 268. 

[a] In Japan.—(1) One who has a 
male heir presumptive cannot adopt 
another male except as a prospective 
husband of his daughter. Civ. Code 
art 839. (2) Mr. DeBecker, in his 
3 Civ. Code Annot.s p 94, says in ex- 
planation of this: “A child is often 
adopted in order that he may marry 
a daughter of the house, or to enable 
him or her to acquire the status of 
and receive treatment due to a mem- 
ber of the adoptive house (as when, 
for example, a person adopts the 
daughter of a poor man and marries 
her into another house), or another’s 
child is adopted out of pure affection. 
For the purpose of preserving these 
customs, therefore, the present Code, 
subject to certain restrictions, per- 
mits adoption whether for the pur- 
pose of obtaining an heir to the house 
or otherwise.” 

[b] Some codes exclude also ac- 
knowledged illegitimates. Civil codes: 
Guat. art 269 (3); Per. art 271 (4). 


26. Civil codes: Belg. art 3844; 
Bol, art 181; Braz. art 370; Col. art 
275; Cuba art 174; Dom. art 344; 


Fr, art 3844; Ger. art 1749; Guat. art 


[§§ 62-63 


capacity must have the consent of the statutory 
agent and the approval of the guardianship court 


into a contract of adoption.*° 


The adopted may be an adult,?! under some codes 
must be of full age,®? and, ’ renerally, of more 
than tender years,** and the same consent is re- 
quired as for marriage if it is a minor* or, by some 
codes, under twenty- five,*° or otherwise incapaci- 
tated,?® or the mother’s consent if the minor is 
illegitimate.®? Such consent, once given, is generally 


A pupil (ward) is not usually a proper subject 
of adoption by the guardian, at least until his ac- 
count is rendered.*® 


In some jurisdictions illegiti- 


280; It. art 204; Pan. art 175; Pan. 
Canal Z. art 275 Per: art 2793; Po RA: 
§ 204; Rom. art 310; “Sp. art 174; 
Sw. art 266; Ur. art 245; Ven. art 


272, 

27. Civil codes: Belg. art 344; Bol. 
art 181; Col. art 274; Cuba art 174 
(4); Dom. art 344; Fr. art 344; Ger. 
art 1746; Guat. art 281; Jap. art 
841; La. Rev. art 214; Pan. art 175; 
Pan. Canal Z. art 274; Per. art 274; 
P. R. § 204; Rom. art 310; Sp. art 
174 (4); Sw. art 266; Ur. art.245; 
Ven. art 272; Vollmer’s Succ., 40 La. 
Ann. 593, 4 S 254. 

{a] If either is unable to express 
an intention, the other spouse may 
adopt in the name of both. Jap. Civ. 
Code art 842. 

[b] Exception (1) is made in the 
case of an Officious tutor (who must 
have his consort’s consent to be such) 
who adopts his ward. Civil codes: 
Bele. arts 344, 366; Dom. arts 344, 
366; Fr. arts 344, 366. (2) Also where 
the other spouse is under disability 
or in some unknown place. Ger. Civ. 
Code art 1746. 

28. Ger. Civ. Code art 174 

29. Civil codes: Per. art S11 (2); 
Sp. art 174 @Q). 

30. Civ. Code art 1751. 

Justinian Inst. lib I tit XI 
(1); Civil codes: Col. art 277; Cuba 
art 178) Pr artle4ess Ger. Larte hia, 
Pan, art 177; Pan. Canal Z. art 277; 
PY Rvs 208% Sp: arte 27s: 

32. Civil codes: Belg. art 346; 
Dom. art 346; Fr. art 346; Rom. art 
311. 

33. 
teen years); 


31. 


Civil codes: Bol. art 183 (four- 
Col. art 276 (if pupil); 
It. art 206 (eighteen years); Pan. 
art 176 (eighteen if pupil); Pan. 
Canal Z. art 276 (eighteen if pupil). 

34. Civil codes: Bol. art 183; Braz. 
art 372° Col. art: 2074/Cubar ark Liss 
Ger. art. 17473 Guate art (278) (5, 16) 
It. arts 208, 209; Jap. arts 843, 844; 
La. Act No. 31 (1872) [compare Acts 
(1924) No. 48]; Pan. art 177; Pan. 
Canal Dart 200; Pervart 2 7156; Die 
P. R. § 208 (requiring also the con- 
sent of the guardian of a minor or- 
phan or incapacitated person); Sp. art 
178; Sw. art 265; Ur. art 247; Ven: 
art 273 (also requiring consent of 
the adopted’s wife, if he is married); 
Ph. Code Civ. Proc. § 765; Vollmer’s 
Suce., 40 La. Ann. 598, 4 S 254. 

35. Civil codes: Belg. art 346; Bol. 
arts 184, 187; Dom. art 346; Hr: art 
3846; Rom. art 311. 

36. Civil codes: Cuba art 178; P. 
Re §422083 Spl art Liss Urn. art.223;, 

3%. Ger. Clv. \Code art) 1747> Phe 
Civ. $Proc:..§— 769. 7 
3S. Civil. codes: Ger. art 1748; 
Guat. art 282 et seq (providing that 
the same grounds must exist for such 
revocation as for disinheriting an 
heir by force of law and that, if de- 
nied, they must be proved judicially). 

39. Civil codes: Bol. art 187 (re- 
quiring also judicial sanction and 
that the pupil be over twenty-five) ; 
Col. art 276; Cuba art 174 (3); Ger. 
art 1752; Guat. art 270; Jap. art 840; 
Pan, art 176; Pan. Canal Z. art 276; 
Per. art 272; BR aR sy wZieaeSp. art 
174 (3); Ur. art 244; Ven. art 270; 
Ph. Code Civ. Proc. § "165 


Code 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§§ 63-66] ‘ 


mate children cannot be adopted by their parents.*° 
In others the adoption of legitimate or legitimated 
And. in others the 
adopted must be one whom the adoptor has assisted 
or cared for six years or who has saved the latter’s 


descendants is prohibited.*! 


life. #2 


[§ 64] cc. Procedure—(aa) In the Ancient Law. 
Under the early Roman law, arrogatio, the adop- 
tion of a person sui juris, required a preliminary 
inquiry by the pontifices and a decree of the comitia 
A econstitutio of Diocletian (A. D. 284- 
305) authorized a proceeding under an imperial re- 
seript,*4 which later became the usual method. The 
adoption of a person in the power of another was 
at first effected by a proceeding known as in jure 
cessio which was a fictitious law suit brought by 
against the paterfamilias 
adopted, plaintiff’s claim being confessed.*® 
method was eventually displaced by one which re- 
quired no more than a simple declaration of the 


euriata.*? 


the adoptor 
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of the adopted. 


legitimate 


relatives.®> 
of the 
This 


two fathers before the pretor,*® in the presence 


40. Civil codes: It. art 205; la. 
Rev. art 214 (if acknowledgment for- 
bidden); Ur. art 227; Ven. art 271. 
See Escriche Diccionario Supplemento 
“Adopcion” (where this prohibition 
is criticized). 

[a] It suffices for adoption that 
the father might by marriage have 
legitimated the children at the time 
of conception, although such marri- 
age was later prohibited. Hodges v. 
Kellei2ica. Si S11 S 0% 


41. Civil codes: Pan. art 173; Ven. 
art 268. Contra Per. art 270. 

42. Civil codes: Belg. art 345; 
Dom. art 345; Fr. art 345. 

43. Sohm Rom. L. (3d ed) p 479. 

44. Mackenzie Rom. L. ¢ VIII. 

45. Sohm Rom. L. (3d ed) p 481. 

46. Sohm Rom. L. (3d ed) p 481; 


Justinian Inst. lib I tit XI (1). 

47. Civil codes: Belg. art 353; Col. 
art 279 et seq; Cuba arts 178, 179; 
Dom. art 353 (alcalde); Fr. art 353 
(requiring the adoption agreement to 
be executed before a juge de paix 
and then submitted for approval suc- 
cessively to the court of first in- 
stance, and after hearing the govern- 
ment attorney, to the court of 
appeal); Ger. arts 1741, 1748, 1758, 
1760 (requiring the adoption agree- 
ment to be confirmed by a “competent 
court’); Guat. art 276; It. art 213 
(district court of appeal); Pan. art 
279; ‘Pan; (Canali Zaeart 27a et seq: 
PR. R. § 209 (requiring a public in- 
strument embodying the conditions, 
recorded in the civil registry and ap- 
proved by the district court); Rom. 
art 318 (local tribunal); Sp. arts 178, 
179 (requiring the public prosecutor 
to be heard and judicial authoriza- 
tion before the adoption agreement 
is executed and filed); Sw. art 267, 
Ven. art 274 (superior court of the 
district which must find whether: 
First, all legal requirements have 
been met; second, the adoptor en- 
joys a good reputation; and third, 
adoption appears advantageous for 
the child, if a minor), art 2753, Ph. 
Code Civ. Proc. §§ 765, 767 (requiring 
a formal petition and hearing fol- 
lowed by an order). 

48. Civil codes: Braz. art 375 (no- 
tarial act); Jap. art 848 (will); Ur. 
art 229 (a public instrument, signed 
by all necessary parties, suffices). 

{a] In lLouisiana, under Act 
(1872) No. 31 an act before the par- 
ish recorder or notary public suffices. 
Judicial sanction is no longer re- 


quired. Vollmer’s Succ., 40 La. Ann. 
593, 4 S 254. Compare Acts (1924) 
No. 109. 


49. Civil codes: Col. art 277; Cuba 
art 178; Pan. art 177; Pan. Canal Z. 
art 288; Ph. art 178; Sp. art 178; Sw. 
art 265; Ur. art 228. Compare Ph. 
Code. Civ, *2Proc?_ § 765; Taylor —v. 
Manila Electric  OLC» COs pelGu rile 
26. 


{a] But where a minor lacks both 
parents and tutor, the notarial act 
of his adoption need not be signed 
by anyone for him. Dupre’s Succ., 
116 La. 1090, 41°S 324. 


50. Civil codes: Belg. arts 347, 349, 
360; Bol. arts 185, 186; Braz. art 
376; Col.-art 281; Dom. arts 347, 349, 
SpOleltimarts 210) 211s Pan wartowel : 
Pandy Canales actuelle wht sh eas 
Rom. arts 312, 314, 315; Sw. art 268; 
Ur. arts 249-251; Ven. art 278; Ph. 


Code Civ. Proc. § 768. 

[a] France.—(1) Civ. Code arts 
347, 349, 350. (2) ‘Adoption was re- 
instituted throughout France after 
the revolution. The commission ap- 
pointed by the First Consul and 
charged with preparing a project for 
a civil code were opposed to the com- 
plete changes effected under the Ro- 
man laws of adoption. Under the 
Code Napoleon there is not an abso- 
lute change of family. Laurent, Vol. 
4, p. 273. The extreme views of the 
First Consul, as a member of the 
Council of State, in support of un- 
limited reciprocal obligation between 
the adoptants and adoptés, as at 
Rome, were not received and treated 
with favor in the debates of the body 
which led to the adoption of the 
Code Napoleon. That code, as a re- 
sult, does not seek to emancipate the 
adopté from all ties and place him 
entirely and exclusively under all 
circumstances under the absolute 
control of the new father and mother. 
Laurent, Vol. 4, p. 272.” Unforsake’s 
Succ., 48 La. Ann. 546, 549, 19 S 602. 

{[b] Germany.—(1) Civ. Code art 
1757. (2) Rights of the adopted pass 
to his descendants. Civ. Code art 
1762. (3) The adoptor’s usufruct of 
the child’s property and the latter’s 
right of inheritance may both be 
waived by contract. Civ. Code art 


Louisiana.—(1) Rev. Civ. Code 
(2) ‘We conclude, therefore, 
that, as by the common acceptation 
of the word adoption, the relationship 
of parent and child with all the con- 
sequences of that relationship is un- 
derstood, as such was the legal mean- 
ing of the word under the former 
laws of Louisiana.” Vidal vy. Com- 
magere, 13 La. Ann. 516, 517. 

51. Mackenzie Rom. L. p 134 (‘“‘An 
adopted child added to his own name 
that of his adopter, modifying it by 
the termination anus, A Scipio 
adopted by Emilius was called Scipio 
Emilianus’’); Civil codes: Belg. art 
StiFeBol: Sart 185<\ Cuba, art 175; 
Dom. art 347; Fr. art 347 (preserving 
the Roman rule above quoted); Guat. 


anteanvos Lt. anc “Zot Per Sart —2'o. 
PSR. $2055" Rom. lart7312; Sp.) art 
Piss “Sw. art, 2685) Ur. art, 249; Ph. 


Code Civ. Proc. § 767. 
[a] Germany.—(1) Civ. Code art 
1758. (2) This right is lost if the 


[§ 65] (bb) In the Modern Law. 
character of the proceeding has been preserved in 
the modern civil law and, in most jurisdictions ad- 
ministering it, the intervention and approval of a 
court or judge are required,** but not in all.*® 
consent of the adopted, if above a certain age, is 
sometimes required.*® 

[§ 66] dd. Consequences. 
adopted acquires the legal status of the adoptor’s 
child,°° 
adoptor®! and enjoying the rights of support®? and 
succession,®? although the latter cannot usually be 
claimed to the prejudice of heirs by force of law;°* 
nor does it extend to property of the adoptor’s 
The rights and duties of the adopted 
as regards natural relatives are not, in general, 
affected by adoption,®® except that all parental au- 
thority is now transferred to the adoptor.®’ 
latter also is entitled to the support which a natural 
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The forensic 


The 


In most respects the 


taking the surname of the 


The 


reece is terminated. Civ. Code art 
1772. 

52. Civil codes: Belg. art 349; Bol. 
art 186; Cuba art 176; Dom. art 349; 
Fr. art 349; Ger. art 1766; Guat. art 
PRE oeLteeantes ll se Re S203 hones 
art 3143. Sp. wart Lé6s (Uri jart) 250 
(2) Ph.CodeCivs Proc’ $7680 

53. Civil codes: Belg. art 350; Col. 
art 282; Dom. “art, 350; Fr. art) 350; 
Guat. art 275; Itsarts 210, 737: Pan: 
art 182 (considered as natural child); 
Pan. Canal Z. art 282; Per. art 277; 
P. R. § 203; Rom. art 315; Ur. art 250 
(3) 7 TBR Coden Cine heroes SETG8: 
Contra Ger. Civ. Code art 1759. 

[a] Louisiana.—(1) Civ. Code art 
214; Cunningham v. Lawson, 111 La. 
1024, 86 S 107; Vidal v. Commagere, 
13 La. Ann, 516. (2) Child’s portion 
cannot be divested by will. Hosser’s 
Suce:,. 3% la. “Ann: 8395" (3)"> Under 
the Inheritance Tax Law, adopted 
children are classified as descendants. 
Frigalo’s Succ., 123 La. 71, 48 S 652. 

[b] In some jurisdictions the 
adopted has no implied right of suc- 
cession; it must be conferred by the 
instrument of adoption or by will. 
Civil codes: Cuba art 177; Per. art 
207" SPararee lids 

[ec] Children of the adopted, who 
die before the adoptor, are not heirs 
of the latter. Civil codes: Guat. art 
280; Per. art 282. 

[ad] Where the adopted dies with- 
out heirs, any inheritance which he 
received from the adoptor is returned 
to the latter’s family. Civil codes: 
Guat. art 279; Per. art 281. 

54. Civil codes: Col. art 282; Guat. 
art 284; La. Rev. art 214; Pan. art 
ee ats Canal Z. art 2826.) OR: 


[a] In Brazil, adoption produces 
its effects except as to a child al- 
ready begotten. Civ. Code art 377. 

55. Civil codes: Belg. art 350; 
Dom. art 350; Fr. art 350; Ger. art 
1763; Guat. art 278; Per. art 280; 
Rom. art 315. 

56. Justinian Inst, lib I tit XI 
(1); Civil codes: Belg. art 348; Braz. 
art 378; Dom. art 348; Fr. art 348; 
Ger. art 1764; Guat. art 276; It. art 
aeeweer. artocloonk. ke. § 20% deome 


Ant Solow spy arte 7s Phil CodesCin, 
Proc. § 768. 
57. Civil codes: Braz. art 378; Col. 


Artest, Cuba art 177; Ger, -art.inebe 
Panwicanal Zarb 2oLre bee beyesgrc Oe 
Sep. art. 177; Sw. art 268; Ph." Code 
Cive roc, 168. Contra jury CivsCoae 
art 251. 

[a] Im Venezuela it passes to the 
adoptor if neither father nor mother 
of the adopted exercises it. Civ. Code 
art 278. 

[b] In Louisiana an adopting aunt 
acquires no preference over. the 
grandmother for the tutorship of the 
gh In re Brown, 120 La. 50, 44 
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parent could claim from the adopted,°* but not to 
succession from the latter, excepting, however, prop- 
Intermarriage is 
forbidden between the adopted and his near rela- 


erty acquired from the adoptor.°® 


tives by adoption.® 
[§ 67] ee. Termination. 
with the death of either party.®t 


dren.®? 


incapacitated person 


58. Civil codes: Belg. art 349; Bol. 
art 186; Cuba art 176; Dom. art 349; 
Fr. art 349; Ger. art 1766; Guat. art 
284; It. art Ottis Pct: 8 206m om: 
art "314; Sp. art 176; Ur. art 231 (ODN 

59: ‘Civil codes: Belg. arts 351, 
352; Cuba art 177; Dom. arts 351, 
352; Fr. arts 351, 352; Ger. art 1759; 
Guat. art 277; Per. art 279; Rom. arts 
316, 817; Sp. art 177. 

60. Civil codes: Belg. art 348; 
Braz. art 183 (III, V); Dom. art 348; 
Fr, art 348; Ger. art 1311; It. arts 
COve cil. PRigy Seo ap poet) ay Pe Ons 
art 313. 

61. Civil codes: Col. art 287; Pan. 
art 183; Pan. Canal Z. art 287. 

62. Civil codes: Col. art 287; 
Canal Z. art 287; Per. art 276. 

63. Civil codes: Braz. art 374 (1); 
Ger. arts 1768, 1769; Sw. art 269; 
Ven. art 281. 

[a] In Uruguay the consequences 
are irrevocable. Civ. Code art 251. 

. Civil codes: Col. art 284; Pan. 
Canal Z. art 284; Sw. art 269. « 

{a] Marriage between the parties 
terminates the adoptive relation. 
Ger. Civ. Code art 1771. 

65. Jap. Civ. Code arts 852-858. 

66. Civil codes: Braz. art 374 (II); 
Guat. art 282; Pan. art 185 (specify- 
ing various instances). 

67. Civil codes: Col. art 285; Guat. 
art 283;. Pan. art 186 (within three 
months); Pan. Canal Z. art 285. 

68. Civil codes: Cuba art 180; Sp. 
art 180. 

69. Civil codes: Col. art 286; Pan. 
art 184; Pan. Canal Z. art 286; Per. 
art 283. 

70. Sohm Rom. L. (3d ed) p 464. 

71. Civil codes: Arg. art 401 (3867) 
et seq; Bele. arts 203-211; Braz. lib I 
Ctr Vv oa) Vit (special partys .Che Lb 
Petit XVII; Col, lib  T tit: xxl; Cuba 
arts 142-153; Dom. arts 203-211; Ec. 
lib I tit XVII; Fr. arts 203-211; Ger. 
arts 1345, 1851 et seq, 1360 et seq, 
1386, 1534, 1578-1583, 1585, 1601-1615, 
1656, 1666, 1703, 1708 et seq, 1788 et 
seq, 1765 et seq; Guat. lib I tit V 
§ ISI; Hay. arts 189-195; Hond. lib I 
tit XVII; It. art 138 et seq; Jap. bk 
DV .c,, VILL; lua, Rev. arts. 224, 229: 
Mex. lib I tit V c IV; Neth. art 158 et 
PND Ce Libel tite. Ve Panna ule cit 
Pan: Canal .Z.) Vib» L. tit) XOX. 
Per. lib I § IV tit 3; Ph. arts 142-153; 
Po Bs 28, 212-221; Port: art.) 1271L.et 
seq; Que. art 165 et seq; Rom. art 
185 et seq; Salv. lib I tit XVII; Sax. 
arts 1846, 1847; Sw. pt II div I tit IX 
S45 Uriart.1i6iet seq;"Ven. art, 176 


et seq. 

{a] Spain.—(1) Civ. Code arts 
142-153. (2) These have no relation 
to art 1430 providing for the support 
of the widow and children pending 
distribution of the estate. Sentence 
Supr., Tribs May 28) 1:896,.79 Jur. Civ. 
1095. 

[b] 
tenance may be required. 
Code arts 218-221. 


Pan. 


Security for providing main- 
Mex. Civ. 


72. Civil: codes: Ch. art 325; Col. 
art) 4153) Bic. vart. 31555 Pans Canal °Z. 
art 415. 7 

73-74. Civil codes: Arg. art 208 


Adoption terminates 
In some jurisdic- 
tions the relation ceases with the birth of real chil- 
In some it may be terminated by mutual 
consent of the parties interested ;°* in others there 
must be cause,®* as noncompliance with the requi- 
sites, ete.,°° or unfilial conduct, ete.°® 
may be contested in judicial proceedings ;°" and 
under Spanish law the adopted minor or other 
may contest the adoption 
within four years after attaining capacity.®® 


MODERN CIVIL LAW 


‘ . ‘ 


[§§ 66-69 


the relation is terminated, the adopted, if a minor, 
returns to his former custody.®® 

[§ 68] d. Maintenance—(1) Origin and Diffusion. 
Under the Roman law a husband was required ‘‘to 


maintain his wife, and, generally speaking, to defray 


maintained,’? it 


Termination 


After 


(51); Belgy art 212): ‘Chi art? 321°); 
Col} art ALIN Gs. Cubaniart 1143 s@pE 
Dom art.2125; Hc. art 311 ()47F rT. art 
212; Ger. arts 1351, 1608; Hay. art 
L936; \Hond..art: 388 (oe Ite arts be2- 
Jap. art 954; La. Rev. art 119; Mex. 
art 206; Neth. art 158; Nic. art 288 
(1); Pan. art 234 (1); Pan. “Canal Z. 
art 411 (1); Rom. art 194; Salv. art 


338 (1)3>-Ur. art 118; Ven: -art 174; 
Yangco v. Rhode, 1 Ph. 404. 

[a] Philippines.—(1) Civ. Code 
art 143 (1); Mercado v. Ostrand, 37 
Ph. 1793) Pelayo. vs elLauron,! 12 Veh. 
453; Santos v. Sweeney, 4 Ph. 79. 
(2) Allowance of fifty pesos per 


month, from the time of commencing 
action for annulment, allowed wife, 
although the decree of annulment de- 
nied. Lerma vy. Mamaril, 9 Ph. 118. 

[b] Spain.—(1) Civ. Code art 143 
Gis (2) This right must be inter- 
preted in connection with art 56, 
which requires the spouses to live 
together; it cannot be claimed by one 
of them who voluntarily lives apart 
while the marriage legally continues. 
Sentence Supr. Trib. Nov. 38, 1905, 
L02yJur, Civ, i609) «(3)» Tf a married 
woman’s husband is able to furnish 
alimentos her mother is not liable. 


Sentence Supr. Trib. Jan. 10, 1906, 
LOSp DUR Cive wy i8. 
[ec] In Belgium the succession of 


a deceased spouse owes support to 
the survivor. Civ. Code art 205 (2). 
75. Civil codes: Arg. art 401 (367); 
Belg, «art, 205; Braz. arts! /397;, 393% 
Chivartys2ta(25 3) iColwante dla (2 eo0) 
Cuba art 142 (2); Dom. art 205; Ke. 
art 311 (23g 3) sehr artu20bser seq: 
Guat. art 239 (3-5); Hay. art 191; 
Hond. art 388 (2, 4); It. art 142; Jap. 
art 954 (‘lineal blood relations”); 
La. Rev. art 229; Nic. art, 288 (2, 4); 
Pan, art 2384 (2); Pan. Canal Z. art 
411o (2, 331 Per. carte 246(-¢3—5 Ph. 
art 143 (2); Port. art 172; Rom. art 
187; Salv. art 338 (2, 3); Sw. art 328; 
Ur. art 118. 
Germany.—(1) Civ. Code art 
(2) ‘‘Descendants are liable to 
furnish maintenance before relatives 
by blood in the ascending line are 
liable. The descendants’ duty to fur- 
nish maintenance is determined ac- 
cording to the statutory order of suc- 
cession (e) and in proportion to their 
respective Shares in the inheritance. 
Among relatives by blood in the 
ascending line those of nearer degree 
are liable before those of remoter 
degree; relatives of the same degree 
are liable in equal shares. The father 
is, however, liable before the mother; 
if the mother has a right of usufruct 
of her child’s property she is liable 


before the father is liable.” Civ. 
Code art 1606. 
[b] Touisiana.—(1) Rev. Code 


arts 227, 229. (2) One who has main- 
tained an ascendant cannot recover 
therefor out of the latter’s estate. 
Guidry’s Suce., 40 La. Ann, 671, 4 S 
893. But see Newton’s Succ., 33 La. 


Ann. 621. 
[ec] Mexico.—(1) Civ. Code arts 
207-209. (2) The amount due for 


maintenance may be deducted from 


all the household expenses.??7° 
law the right to maintenance has been widely dif- 
fused and “preatly extended. 
[§ 69] (2) Parties Affected. 
capable of ownership do not enjoy the right to be 


In the modern civil 


While those in- 


now accrues to the spouses inter 


sey eeto ‘legitimate descendants and ascendants 
inter se,”® including, under some codes, legitimated 
and acknowledged ones and their legitimate descend- 
ants,’® and even illegitimates;** to brothers and sis- 
ters, reciprocally ;7® to the corresponding relatives 


the value of the father’s usufruct. 
Civ. Code art 222. 

{d] Porto Rico.—(1) Civ. Code § 
213 (2). (2) A child may sue for 
support where the father has aban- 
doned it and is about to leave the 
country, notwithstanding a local stat- 
ute fixing manner in which support 
shall be furnished. Rodriquez v. 
Cueli, 1 P. R. Fed. 272. (38) Children 
are bound to support parents regard- 
less of their age. Borrero v. Com- 
pania Anonyma, Peps Fed 1-45: 

[e] Quebec.—(1) Civ. Code art 166. 
(2) An indigent parent may maintain 
an action in factum against its child 
for an alimentary allowance. Connor 
v. Laforme, 1 RevdeLegis 504. (3) 
Grandchildren are liabie with chil- 
dren for the maintenance of grand- 
parents, even though the children 
are able to furnish it. Reeve v. Mon- 
geau, 5 Montr. Leg. N. 373. (4) A 
daughter’s right to maintenance by 
her father does not cease with her 
marriage, if her husband is unable 
to provide it, even though she is her 
grandfather’s prospective heir. Pratt 
v. Pratt, 10 Que. Super. 134., (5) A 
third party, who supplies merchan- 
dise to a minor, can recover from the 
latter’s father only if the minor 
could. It must be shown that the 
supplies were necessary and that the 
minor was unable to provide them. 
Simard v. Baller, 18 Que. Super. 287; 
Greenshields v. Duhamel, 11 Montr. 
er N.. 250. 

(f] Spain.—(1) Civ. Code art 143 
(2). (2) One who volunteers alimen- 
tos which a parent should furnish is 
entitled to reimbursement, Sentence 
Supr. Trib. Nov. 19, 1885, 58 Jur. Civ. 
736. Compare Civ. Code art 1894. 

76. Civil codes: Arg. art 403 (369); 
Cuba art 143 (38, 4); He. art 311 (4); 
Hond. art 388 (3); Pan. art 234:°(3); 
Per. arts 251-253; Salv. art 338 (4); 
Sp. art 143 (3, 4). 

{a] Philippines.—(1) Civ. Code 
art 143 (38, 4); Mendoza v. Ibafiez, 4 
Ph. 666. (2) But under the civil code 
the mere fact of a natural child’s 
birth imposes no obligation upon the 
father to support it; there must be 
some act of recognition. Concepcion 
v. Untaran, 38 Ph. 736; Infante v. 
Figueras, 4 Ph. 738; Mendoza vy, 
Ibafiez, 4 Ph. 666. 

[b] Porto Rico.—(1) Civ. Code § 
213 (3, 4). (2) Legitimated. Ramirez 
v. Ramirez, 30 P. R. 204. 

77. Civil, ‘codes: WChagart 3215 m6: 
7);s Cuba: art143; He art: 311 | 66); 
Guat. art 240 et seq; Nic. art 288 
(grandparents and nephews); Pan. 
art 234;.Ph. art)143; PB. R. § 213 (4): 
Salv. art 338 (2); Sp. art 143. 

{a] Parent is liable for support of 
all children even natural and illegiti- 
mate. Davila v. San Juan Light, ete., 
Copsl. P.wRAwE ed: 

{b] Allowance of alimony to ille- 
gitimates out of a succession is not 
prohibited, Collins v. Hallier, 12 La. 
Ann. 678. 

78. Civil codes: Arg. art 401 (367); 
Braz. art 398; Ch. art 321 (8); Col. 
art. 411. 0€9)); ‘Cuba art 143; Ee. art 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


aes et Y” q ¥ , ’ 


§§ 69-71] 


by adoption,’® and, in some jurisdictions, to those 
by affinity®® or those who have made large un- 
revoked donations; to an ex-monk who gave up 
his property upon entering the ‘monastery ;*? and 


to the innocent, divorced wife.’ 


[§ 70] (8) Extent. Maintenance is limited to the 
needs of the recipient and the resources of the sup- 
The amount allowed for maintenance is 
left largely to the trial court;** but it must be estab- 
The term usually includes all 
that is required for sustenance, shelter, clothing, and 
medical care commensurate with the social standing 


porter.®# 


lished by evidence.®® 


of the family,** which, under some 


311 (8); Hond. art 388 (7-9); It. art 
142; Jap. art 954; Mex. art 210 (until 
recipient is eighteen); Pan. art 234; 
Ban, Canal Zu art, 41) (9); Phuart 143; 
Pee ese tome OnG mart wick, alse 
338 (6) (under (7) uterine illegiti- 
mates are included); Sp. art 143; Sw. 
art 328; Ur. art 122. 

{a] In Germany only “persons re- 
lated by blood in the direct line” are 
included. Civ. Code art 1601. 

79. Civil codes: Col. art 411 (7, a 
Pan. Canal Z. art 411 a 8); P. 

§ 213 (5). See supra § 6 

80. Civil codes: Arg. SHER (368); 
Belg. art 206; Dom. art 206; Fr. art 
206; Hay. art. 191; Rom. art 188; Ur. 


art, 124; é 

[a] But in the Philippines a 
daughter-in-law is not entitled to 
medical assistance from her hus- 
band’s parents and a physician who 
renders her such services, although 
at their request, cannot recover from 
such parents in the absence of an 
express promise to pay. Pelayo v. 
Lauron, 12 Ph. 453 [dist Sentence Sp. 


Supr. Trib. May 11, 1897, 81 Jur. 
Civ.]. 
[b] Quebec.—(1) Civ. Code art 


167; Turnbull v. Browne, 6 Montr. Q. 
B. 435. (2) A father-in-law is re- 
quired to contribute his portion to 
the support of his daughter-in-law, 
even though her father is equally 
able. Larochelle v. Lafleur, 19 Que. 
Super. 358 (3) But a daughter-in- 
law has no claim for maintenance 
against a father-in-law, temporarily 
in Quebec, and by the law of whose 
domicile no such obligation is im- 
posed. Barnes v. Brown, 7 Que. Su- 
per. 287. (4) One is bound to sup- 
port his impecunious mother-in-law 
and may be sued without the wife 
being joined. Turnbull v. Browne, 
supra. 

81. Civil codes: Ch. art 321 (9); 
Col art 414.1010) whic. arts 311. (9); 
Pan. Canal Z. art 411 (10); Salv. art 
338 (8). 

82. Civil codes: Ch. art 321 (10) 
(giving a right of action against non- 
monks who obtained the property); 
Ec. art 311 (10). 

83. Civil codes: Col. art 411 (4); 
Pan. Canal Z, art 411 (4). 

@4 Civil codes: Belg. art 208; 
Braz. art 400; Ch. arts 329, 330; Col. 
arts 419, 420; Cuba art 146; Dom. art 
208; Ec. art 319; Fr. art 208; Ger. 
art 1610; Guat. art 246; Hay. art 192 
Hond. art 394; -It. art. 143; Jap. aut 
960; La. Rev. ‘art 23 15 Mex. art 214; 
Nic. arts 284, 296; Pan. art 238; Pan. 
Canal Z. arts 419, 420; Per. art 256; 
Ph, art 146; Port. art 178; Que, art 
169; Rom?) vart'1905- \Salv. Tart’ 341; 
Sax. art 1847; Sp. art 146; Ur. art 122. 

[a] Porto Rico.—(1) Civ. Code § 
216. (2) Since the amount may be 
reduced or increased according to 
circumstances, a judgment therefor 
has not the character of a final one, 
nor is it res judicata; and an appeal 
from an order increasing the amount 
does not suspend execution on the 


original. Molinari v. Lopez Acosta, 
20 1 P; R477,” 479: 
85. Civil codes: Ch. art 423; Col. 


art 423; Ec. art 323; Guat. art 248; 
Nic. art 294; Pan. Canal Z. art 423; 
Per. art 256; Salv. art 346. 

[a] Louisiana.—Trial court’s al- 
lowance reduced one half. O’Gara v. 
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‘‘natural or congruous,’’ 
‘civil or necessary,’’ maintenance,®*® education for 
minors,®® and even expenses of litigation.®° 

[§ 71] (4) Enforcement. 
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as opposed to merely 


A joint liability for 


support may be enforced in proportion to the means 


nearest degree; 


codes, is termed 


Riddell, 19 La. Ann. 504. 

[b] Porto Rico.—(1) Agostini v. 
Agostini, 27 P. R. 476; Palermo v. 
Vila, 14,°P. Re 269. '(2)) Amount ‘in- 
creased as insufficient. Puigdollers v. 
Monroig, 26 P. R. 274, 280. (3) 
Amount held conformable to Civ. 


nope § 216. Auge v. Solosse, 31 P. R. 
[c] Spain.—(1) It is not for the 
claimant but for the courts to fix the 
amount within legal limits. Sen- 
tence Supr. Trib. Jan. 4, 1900, 89 Jur. 
Civ. 9. (2) The amount fixed by the 
trial judge will not be changed on 
appeal without a clear showing of 
error. Sentence Supr. Trib. Jan. 30, 
1904, 97 Jur. Civ. 233; Sentence Supr. 
Trib. May 30, 19038, 95 Jur. Civ. 858; 
Sentence Supr. Trib. April 11, 1894, 75 
Jur. Civ. 506; Sentence Supr. Trib. 
June 30, 1885, 58 Jur. Civ. 215; Sen- 
tence Supr. Trib. July 9, 1874, 30 Jur. 
Civ. 428; Sentence Supr. Trib. Nov. 
20, 1869; 20 Jur. Civ: 362.. (3) And it 
rests in their sound discretion, con- 
sidering all phases. Sentence Supr. 
Trib. Marchi i2t,.'1906, 103 Jur... Civ. 
614; Sentence Supr. Trib. June 5, 
1900, 90 Jur. Civ. 34; Sentence Supr. 
Trib? Oct. 11, °1899)) 83) Jurs Civ. 250); 
Sentence Supr. Trib. Dec. 15, 1896, 
80 Jur. Civ. 811. (4) The trial judge 
may properly disregard unproductive 
and attached property of the husband 
in fixing the amount of the wife’s 
alimentos. Sentence Supr. Trib. 
March 15, 1897, 81 Jur. Civ. 506. (5) 
But where a husband has received a 
legacy in addition to a regular sti- 
pend, it is reversible error to consider 
the latter alone in fixing the amount 
of the wife’s pension. Sentence Supr. 
Trib April 8, 1897} esl Sure Civi'669. 
aes Balasquide v. Rossy, 18 P. R. 
87. Civil codes: Arg. art 406 (372); 
Cuba art 142; Ger. art 1610; Hond. 
art 390; Mex. art 211; Nic. art 283; 
Pan. art 233; Ph. art 142; Port. art 
Lis Sp.parti1 42 Upivart 12 See 
Partidas IV tit XIX ley 2; VII tit 
XXXIII ley 5; Sentence Supr. Trib. 
April 15, 1896, 79 Jur. Civ. 701. 

[a] Porto Rico.—(1) Civ. Code § 
212; Garcia v. Costa, 25 P. R. 370, 374. 
(2) But not household articles or 
amusements. Manrigue de Lara v. 
Garrosi, 23. P: R. 378, -382. 

88. Civil -codes: Ch. art 323; Col. 
art 413; Ec. art 313; Nic: art 390; 
Pan, Canal Z. art 413; Salv. art 340. 

So Civil ‘codes: Chi'art 73233" ‘Col: 
art 413; Cuba art 142; Ee. art 313; 
Ger. art 1610; Hond. art 390; Mex. 
art 212; Nic. art 283; Pan. art: 233; 
Pan, Canal Z. art 413; Ph. art 142; 
eee) ge Ont. Larty hile Salvwane 
340; Sp. art 142; Ur. art 121, 

80. Mercado v. Ostrand, 87 Ph. 
179; Auge v. Solosse, 31 P. R. 832; 
Wolkers v. Masson, 27 P. R. 259; 
Manrigue de Lara v. Garrosi, 23 P. 
R. 378. 

[a] Spain.—(1) When children un- 
der the paternal power are defend- 
ants for acts not imputable to them, 
the father must undertake their de- 
fense, even though he declines justi- 
fiably to represent them. Sentence 
Supr. Trib. Jan. 24, 1900, 89 Jur. Civ. 
106. (2) So under art 142 in connec- 
tion with art 1408, the husband is 
liable’ for the expenses of an action 
against his wife. Sentence Supr. 


of those charged,®! and if some are irresponsible, 
the others must pay proportionately.°? But demand 
should be made successively of: 
descendants in nearest degree; (3) ascendants in 


(1) Spouse; (2) 


(4) brothers and sisters.°% Such 


party may discharge his liability either by paying 
a fixed sum or by taking claimant into his home;%* 
but it has been held that the latter option is ‘‘not 


Tribe Jan. 26, L890, Sl Ure Cly.eloos 
Sentence Supr. Trib. July 4, 1896, 80 
Jur. Civ. 21; Sentence Supr. Trib. Apr. 
15) E896, 279) Jur, Civ. TOL. (3) .And 
his liability for the expenses of the 
wife’s defense antedates the civil 
code. 1 Manresa Commentaries p 623; 
Sentence Supr. Trib. April 9, 1896, 59 
Jur, Civ. 672; Sentence Supr. Trib. 
Oct. 3, 1888, 53 Jur. Civ. 31-4; Sen- 
tence Supr. Trib. Febr. 5, 1878, 39 
Jur, Civ. 122; Sentence Supr. Trib. 
April 6, 1878, 39 Jur. Civ. 380. (4) It 
is proper to consider, in determining 
the amount, the fact that claimant is 
authorized to litigate as a pauper. 
Sentence Supr. Trib. Jan. 30, 1897, 81 
Jur. Civ. 176: 

{b] Alimony cannot be granted 
pending appeal. Benedicto v. De la 
Rama, 2 Ph. 293, 

91. Civil codes: Cuba’ art 145; 
Hond. art 394; Jap. art 956; Mex. arts 
215, 216; Nic. art 293 (solidary); Pan. 
arti286; Ph, artii45;\P) RO$ 2158 Port. 
arts 173, 174; Salv. art 3438. 


[a] France.—This obligation is 
solidary. Pothier Mariage p 391 
note. 

[b] Spain.—‘‘However, in case of 


urgent necessity and under special 
circumstances, the judge may com- 
pel any one of them to pay the entire 
amount temporarily, without preju- 
dice to the right of such person to 
recover from the other parties obli- 
gated the portion due from them.” 
Civ. Code art 145. 

92. Civil codes: Mex. art 216; Salv. 
art 343. 

[a] Porto Rico.—Where one of 
two parties liable is without means, 
maintenance falls on the other, since 
there is no basis for apportionment, 
cee v. Diaz, 23 P. R. 616, 620, 

93. Civil codes: Ch. art 326; Col. 
art 416; Cuba art 144; Hond. art 393 
It. art 142; Mex. arts 207— 209; Nie. 
arts 288, 299; Pan, “art 2353) Pan. 
Canal Z, fart 416 (same as Colombia); 
Ph. art 144; Port. arts 173, 174; Salv. 
arts 342, 347. Compare Guat. art 239. 

[a] In Chile, Colombia, Ecuador, 
and Salvador, the donor of a large 
gift is placed first, while the first 
two omit brothers and sisters. 

{b] Im Japan, the spouse ranks 
after lineal ascendants and descend- 


ants. Civ. Code art 957. 
{c] Porto Rico.—(1) Civ. Code § 
214. (2) “The obligation of the 


grandmother is subsidiary.” Candelas 
v.. Ramirez, 20° P:R: 31, 33. 

[a] Spain.— (1) Civ. Code art 144 
(providing also that “between de- 
scendants and ascendants the gradua- 
tion shall be regulated by the order 
in which they are called to the legal 
succession of the person entitled to 
support.” (2) The same order is 
observed in rendering support by one 
who is obligated to several and has 
not sufficient means for all, “unless 
the person claiming the support is 
the husband or wife of the person 
upon whom the claim is made or a 
child subject to paternal authority, 
in which case, the latter shall be 
given preference over the former,” 
Civ. Code art 145. 

94. Civil codes: Belg. arts 210, 211; 
Braz. art 403; Cuba art 149; Dom. 
arts 210; 201; Fr. arts B10: 211’ Guat. 
arts 248, 249; Hay. arts 194, 195; 
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absolute’’ and that, despite the unqualified lan- 
guage of the code, circumstances may be sufficient 
Some codes expressly leave the matter 
Maintenance may also 
take the form of a pension or annuity,°®’ which is 
Payment must be made 
monthly in advance from the time it is judicially 
claimed,®® and overpayments, due to the bene- 
ficiary’s death, cannot be recovered. 

Under some codes, main- 


to deny it.% 
to the judge’s diseretion.®*® 


exempt from execution.®® 


[§ 72] (5) Cessation. 


Hond. art 402; Jap. art 961; Mex. 
arts 213, 247, 249; Nic. art 295; Pan. 
art 240; Per. arts 258-260; Ph. art 
1495) Pert) arti 183;\"Rom! arts.192; 
193; Salv. art 361; Sp. art 149; Men- 
doza v. Ibafiez, 4 Ph. 666. 

[a] Porto Rico.—(1) Civ. Code § 
218. (2) Judgment enforcing option 
ees Liompart Vv. Moll, WP. oR. 

{b] Spain.—(1) Ciy. Code art 149. 
(2) Where a daughter, who had been 
placed in the power of her siste: 
brought an action against her father 
for support and the trial court found 
that it would not be equitable to 
compel defendant to maintain plain- 
tiff outside his own house, the su- 
preme tribunal refused to interfere, 
in the absence of a showing that this 
finding was clearly wrong. Sentence 
Supr: ‘Trib. July 2, 1902, 94 Jur: Civ..5. 

[ce] Quebec.—(1) Civ. Code art 
17a; (2) But an order to receive 
claimant in his own house cannot be 
made where the claim is for a limited 
period which has expired. MHolliwell 
v. Nolan, 8 Que. Super. 12. 

95. Ph.—Goitia v. Campos Rueda, 
35 Ph. 252 (upholding the wife’s 
right to separate maintenance when 
She is driven from home by the 
wrongful conduct of her husband; at- 
tempting to distinguish Sentence Sp. 
Supr. Trib. Nov. 3, 1905, 102 Jur. Civ. 
509); U. S: v. Alvir, 9) Ph. 576:(a de- 
fendant in a prosecution for seduc- 
tion, sentenced to support his natural 
child, was denied the privilege of 
maintaining it in his own house in- 
stead of paying the mother). 

P. R.—Melendez v. Guayama Dist. 
Ct, 1b PP. R293 (the father) ‘ofan 
illegitimate child could not claim the 
privilege since the child would need 
the mother and the latter could not, 
without scandal, go to live in the 
father’s house); Moll v. Llompart, 17 
P. R. 666, 673 [cit Sentence Sp. Supr. 
Trib. July 5, 1901]; Vargas v. Gispert, 
US wis a Woe e 135. 

[a] Spain.—(1) “In accordance 
with the ruling of the supreme court 
of Spain in its decisions dated May 
11, 1897, November 25, 1898, and July 
5, 1901, the option which article 149 
grants the person, obliged to furnish 
subsistence, between paying the pen- 
sion fixed or receiving and keeping 
in his own house the party who is 
entitled to the same, i& not so abso- 
lute as to prevent cases being con- 
sidered wherein, either because this 
right would be opposed to the exer- 
cise of a preferential right or be- 
cause of the existence of some justi- 
fiable cause morally opposed to the 
removal of the party enjoying the 
maintenance, the right of selection 
must be understood as being thereby 
restricted.” Sentence Supr. Trib. Dec. 
5, 1903, 96 Jur. Civ. 798 (where claim- 
ant was a natural child and the 
father had married another’ than 
plaintiff’s mother). (2) The option 
may be refused under special circum- 
stances; as where the party charged 
is the grandfather and to enforce it 
would mean the separation of the 
grandchildren from their mother. 
Sentence Supr. Trib. Nov. 25, 1899, 
88 Jur. Civ. 402. (3) Or where claim- 
ant is also seeking a divorce and is 
required to live meanwhile at a place 
other than the house of her sister 
from whom support is. claimed. 
Sentence Supr. Trib. Jan. 31, 1902, 93 
Jur. Civ. 128. (4) Nor can the option 
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of,® attainment 


be claimed where the right to support 
arises from a contract which makes 
no mention of it instead of being 
imposed by law. Sentence Supr. Trib. 
May 1s) W897 81 paar ‘Cive 9507) C5) 
For when the right to support rests 
upon a contract its provisions govern 
and not those of the code except 
where the contract is silent. Sen- 
tence Supr. Trib. Nov. 15, 1900, 90 Jur. 


Civ. 642. To same effect Yanez de 
Barnuevo v. Fuster, 29 Ph. 606. See 
also Sentence Supr. Trib. Oct. 16,’ 


LIOS 4. IU) Civ. 

[b] Under some codes the priv- 
ilege cannot be availed of during the 
first three years of a child’s nurture. 
Guat.) Civai. Code fart. 3514) Per. -Ciy,, 
Code art 260. 

[c] In Salvador, the privilege can- 
not be so exercised as to afford a 
vicious or bad example, and a spouse 
cannot receive into the home an il- 
legitimate child, without the other 
spouse’s consent. Civ. Code art 351. 

$6. Civil codes: Braz. art 403; 
ty Wee art 250; Jap.-art 961; Per. art 


$7. . Civil..codes; Be. art.323; Ger. 
art 1612 (where this is the usual 
method); Guat. art 249; Mex. art 213; 
Perj\art 358. 

98. Salv. Civ. Code art 354. 

99. Civil codes: Ch. art 331; Col. 
art 421; Cuba art 148; Ec. art 321; 
Hond: art 400; It. art 145; Nic. art 
287; Pan. art 239; Pan. Canal Z. art 
421; Ph. art 148;. Portsart 184; Salv. 
art 349; Sax. art 1863) Spu,art 148; 
Lerma v. Mamaril, 9 Ph. 118. 

Manresa, referring to the silence 
of the Civil Marriage Law on this 
point, says: “‘The antecedents of this 
section are, as to its first part, sec- 
tion 74 of the Law of Civil Marriage, 
and section 1614 of the Law of Pro- 
cedure as to its second part, it being 
also in accord with section 145 of 
the Italian Civil Code, section 184 of 
the Portuguese Civil Code, section 
331 of that of Chili, section 1863 of 
that of Saxony and section 370 of the 
Civil Code of the Argentine Republic. 
Section 74 of the Law of Civil Mar- 
riage provided that the obligation 
to give support was exigible from 
the time the person entitled to it 
was in need of it; but was silent as 
to the time when it should begin to 
be provided in the event that the 
donee should not claim support until 
some time after his necessity arose, 
and this silence of the law raised 
the doubt of whether or not a claim 
for support could be retrospective. 
Jurisprudence settled this difficulty 
to the effect that support is due only 
from the time it was demanded, and 
in accordance therewith the ancient 
rule has been added that support will 
not be allowed except from the time 
the demand for it is made. Support 
responds to a pressing necessity, in 
the absence of which it would not be 
demandable, and the law presumes 
that such necessity does not exist 
waist is claimed in court.” 1Comm. 
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{a] Porto Rico.—(1) Civ. Code 
§ 217. (2) Enforcement should be 
limited to the amount actually due. 
Melendez v. Guayama Dist. Ct., 15 
PO Rae 298 yao 

{[b] In Brazil._—Civ, Code art 399 
(maintenance is due whenever the 
prescribed conditions arise). 

[ec] In Nicaragua.—Civ. Code art 
289 (claimant who has been obliged 
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tenance is considered to be for life or as long as 
conditions requiring it continue.” as 
jurisdictions the liability is regarded as limited,’ 
ceasing with the death of the beneficiary,* or of 
the supporter,®> or, where the liability arose from 
affinity, with the death of the spouse, whose mar- 
riage created the relationship, and the issue there- 


But in most 


of self-support? or financial in- 


ability on the part of the one charged,’ or mis- 
conduct in certain cases.® 


In the Philippines there 


to contract debts in order to live 
may recover for one year in arrears). 

{[d] The mere fact that a judg- 
ment for alimentos has been ob- 
tained will not entitle claimant to a 


mortgage to secure them. Sentence 
Sp. Supr. Trib. March 27, 1885, 57 
Jur: Civ. 467%: 

i. Civil codes: .Ch. art.331; Col. 
art 421; Cuba art 148; Ee. art 321; 
Hond. art 400; Pan. art 239; Pan. 


Canal Z. art 421; Ph. art 148; P. R. 
§ 217; Salv. art 349; Sp. art 148. 

2, Civil codes:..Ch.--art 332% Col- 
art 422; Ec. art 322; Hond. art 401; 
Pan. Canal Z. art 422; Salv. art 300. 

3. Civil codes: _Cuba .art 152; 
Guat. arts*250, 251, 253, 256; Hond. 
art. 401; Lt) art.146; Mex. arts” 223, 
224; Nic,art 297; Pan. art 243; Ph. 
art 152; R. §§ 219, 220; Port. arts 
179, 180; - art 152. 

4. Civil codes: Cuba art 152 (1); 
Ger. art 1615; Hond. art 407 (1); 
Panne OkeR Lei), Pal aL easdiom maMelo ie 
P.ARiesa 220m CL) 32 Salyveart Sheri) 

{a] Spain.—(1) Civ. Code art 152 
(1). (2) Even where support has 
been ordered by a final judgment. 
Art 150. (3) But in Catalonia this 
rule is not in force as regards natu- 
ral children which are not recognized 
there, and the obligation is transmit- 
ted to the heirs of the party charged. 
Sentence Supr. Trib. March 26, 1904, 
97 Jur. Civ. 695. 

5. Civil codes: Cuba art 150; 
Hond. art 403; Pan. art 241; Ph. art 
150; Sp. art 150; Majaradas v. Leon- 
ardo, 11 Ph. 272. 

[a] Porto Rico.—(1) Civ. Code 
§ 219. (2) This applies, even though 
Support is provided by testament or 


agreement. Sanchez v. Munoz, 10 
P. Re 396, 402. 
6. Civil codes: Belg. art 206 (2); 


Doms nart,- 206 :@):. Binwants 206,6C2)5 
Hay. art 191, (2); Que. art 167 (2); 
Rom, art: 188" (2); Ur. art 119 (2). 

7. Civil codes: Braz. arts 399, 401; 
Ch: art; 332:24Col. -art..422; Gubavart 
152-€8)3 De art 322: (Ger) art eled2: 
Guat. arts 250-252; Hond. art 407 


(3); Jap. art 959; Mex. art 224 (TD); 
Pan.. art -243° (3)3. Pan: Canal sZurart 
422; Per. arts. 261, 263; Ph. art 152 
(3)e Pee Re 6320 CkePort)art aise: 
Salv. art)357..(3) i Uraart 1232 

[a] Spain.—(1) Civ. Code art 152 
(3). (2) Claimant must show that he 
is unable to devote himself to pro- 
ductive labor suitable to his age and 
station. Sentence Supr. Trib. Febr. 
21 1898, 83" hur. Civ. 425. 24.3) ecBut 
the mere fact that he has an occupa- 
tion (in the case in question being a 
member of the guardia civil) will not 
deprive him of the right to support 
if his income is insufficient. Sentence 
Supr. Trib. March 27, 1900, 89 Jur. 
Civ. 423. 

8. Civil codes: Braz. arts 399, 401; 
Cuba art 152 (2); Hond. art 407 (2); 
Mex. art 224 (1); Nic. art 297 (1); 
Phiart 152 (2)s) B: Re 8 2205)» Port. 
art 179 (1); Salve arti357 (2) Sp.rart 
152 (2) (that is, inability to pay 
without neglecting personal or fam- 
ily needs); Ur. art. 125. 

{a] This rule does not apply to 
a bond for the support of an illegiti- 
mate child, given by the father upon 
pardon for seduction. His financial 
inability will not relieve the sureties. 
Denzon v. Veloso, 26 Ph, 627. 

9. _ Civil, Codes: Ch: art 324: Col. 
art 414; Cuba art 152 (4, 5); Ec. art 
314; Ger. art 1611; Guat. arts 253, 


IE 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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has been added to these grounds, by judicial con- 
A mother-in-law’s 
right to support as such ceases upon her remar- 
riage. Those who fraudulently obtain maintenance 
are solidarily liable for restitution.’ 
to maintenance is a personal one; it cannot be 
renounced, assigned, nor set off as against a debt 
due from the recipient,!? although this does not 


struction, that of adultery.'° 


apply to arrears.14 


[§ 73] 5. Tutelage’® (Lat., It., Sp., Port., Tutela 
[also Sp. Guarda]; Fr. Tutelle)—a. Nature. 
Roman law of tutelage was originally ‘‘an exten- 
sion of the patria potestas,’’!* and, while the latter 


has not been transmitted entire 


world, the Roman tutelage nevertheless afforded 
the principal source for the common-law guardian- 
ship as well as of the modern civil law of the sub- 
Tutorship is a personal office which does not 
pass to the tutor’s heirs, although they are respon- 


ject.27 


sible for his administration and, 


age, bound to continue it until a new tutor is 


named.}§ 
[§ 74] b. Tutors—(1) 


258; Hond. art 407 (4,°5); Mex. art 
223 (discretionary with judge); Nic. 
art 29 (23) Pan uart’ 243 3(44-9) 5 
Pan. Canal Z. art 414; Per. art 262; 
Ph. art 152 (4, 5); P. R. § 220 (4, 5); 
Salv. art 357 (4, 5). 

{a] Quebec.—An aged father’s 
right to maintenance from his chil- 
dren is not lost by his intemperance. 
Arless v. Arless, 3 Montr. Super. 43. 

[b] Spain.—(1) Civ. Code art 152 
(4, 5). (2) Such conduct may consist 
of an offense justifying disinheri- 
tance, where claimant is not an heir 
by force of law, or where he is a de- 
scendant, other shortcomings includ- 
ing idleness, if the need of support 
arises from that cause. Civ. Code art 


152 (4, 5). (8) The supreme tribunal 
has applied this qualification to 
brothers. Sentence Supr. Trib. Dec. 
Dats 19 02 od hurts .Cive PTO (4) 


Finding that claimant’s need was due 
to his bad conduct, and judgment 
refusing support, affirmed. Sentence 
Supr. Trib. July 12, 1904, 98 Jur. Civ. 
866 


10. Quintana v. Lerma, 24 Ph. 285, 
286 (this appears unwarranted be- 
eause the civil code specifies the 
grounds and particularly those cases 
of bad conduct which will forfeit 
support and the maxim expressio 
unius est exclusio alterius would 
seem to apply. Moreover no Spanish 
or other authority is cited in the 
opinion, which is per curiam, it 
merely stating: “We are of the opin- 
ion that the special defense of adul- 
tery set up by the defendant in his 
answer both to the original and the 
amended complaint is a good defense, 
and if properly proved and sustained 
will defeat the action’). Compare 
Ibanez v. Ortiz, 5 Ph. 325 (where the 
same question had been left open). 

11. Civil codes: Belg. art 206 (1); 
Dom., art °206- (1); Fr. art 206 (1); 
Hay. art 191 @); Que. art 167; Rom. 
Ares S Se.) Umer art) LICE). 

[a] Parent’s obligation to support 
child ceases upon its emancipation 
by marriage. Alcaide v. Alcaide, 30 


P. R. 422. 
12. Civil codes: Ch. art 328; Col. 
art 418; Ec. art 318; Pan. Canal Z. 


art 418; Salv. art 345. 

13. Civil codes: Arg. art 408 (374); 
Braz. arts 402, 404; Ch. arts 334, 335; 
Col. arts. 424, 425; Cuba art 151; Ec. 
arts 324, 325; Ger. art 1614; Guat. 
arts 245, 257; Hond. art 403; Jap. art 
963; Mex. art 225; Nic. art 286; Pan. 
art 242; Pan. Canal Z. arts 424, 425; 
Per. art 255; P. R. § 219; Port. art 


182; Saly. arts 352, 353; Ur. arts 
124, 125. 

[a] Spain.—(1) Civ. Code art 151, 
providing further: “Nevertheless, 


payments of allowances for support 
which are in’ arrears may be set’ off 


‘In General. ‘‘There are 
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The right | ward. 


is preserved in 


The 


to the modern 


if they are of 


against such indebtedness or may 
be waived, and the right to sue for 
such payments in arrears may be 
transferred either gratuitously or for 
valuable consideration.” (2) et his 
will not preclude the party charged 
from obtaining a judicial seizure of 
the pension to secure a debt due him 
from claimant. Sentence Supr. Trib. 
July. 7, 1902) 94 Jur. Civ. 32.) Com- 
pare Sentence Supr. Trib. Febr. 27, 
UIO3-s'95 Tur. Civa 353.0 (3) Article 
147 provides that this ‘shall be re- 
duced or increased proportionately 
according to the increase or reduction 
of the necessities of the recipient and 
the means of the persons obliged to 


give it.” 

14. Civil codes: Ch. art 336; Col. 
art 426; Ec. art 326; Nic. art 286; 
Pan. Canal Z. art 426; Salv. arts 355, 
356; Ur. art 126. 

[a] Where right to maintenance 
has been reduced to judgment, it 
passes by inheritance. INIG TCLy,. 
Code art 291. 

15. Anglo-American law see Guard- 
ian and Ward 28 C..J. p 1047. 

16. Williams Inst. of Justinian‘ Il- 
ery ae by Eng. L. (2d ed, 1893) 


“One of the very oldest monuments 
of Roman legislation is the Lex 
Letoria or Pletoria, which placed 
all free males who were of full years 
and rights under the temporary con- 
trol of a new class of guardians, 
called Curatores, whose sanction was 
required to validate their aets or 
contracts. The twenty-sixth year of 
the young man’s age was the limit 
of this statutory supervision; and it 
is exclusively with reference to the 
age of twenty-five that the terms 
‘majority’ and ‘minority’ are em- 
ployed in Roman law.’’ Maine Anc. 

. Dp : 
“The Roman law of guardianship 
grew out of the family organization. 
It is also quite closely connected with 
the law of inheritance, ! In this 
respect the conception of guardian- 
ship is different in English law,— 
English guardianship rests on the 
principle of protecting the bodily 
and mental immaturity of youth.” 
Sherman ‘“‘The Debt of the Modern 
Law of Guardianship to Roman 
Law,’ 12 Mich, L. Rev. p 124. 

17. See Sherman ‘“‘The Debt of 
the Modern Law of Guardianship to 
Roman Law,” 12 Mich. L. Rev. p 124. 

“Pupilage*or wardship in modern 
jurisprudence has adjusted itself 
with tolerable regularity to the sim- 
ple principle of protection to the im- 
maturity of youth both bodily and 
mental. It has its natural termina- 
tion with years of discretion. But 
for protection against physical 
weakness and for protection against 
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two kinds of guardianship in Roman Law,—tutor- 
ship (tutela) and curatorship (curatela). 
terms are used according to the guardian’s author- 
ity, or, conversely, the relative incapacity of the 
The ward was 
pupillus (pupil). 
law either tutor or ¢curator.’’® 
tinction is not retained in the common law,?? it 


These 


known in Roman law as 
The guardian was called in Roman 
While this dis- 


the civil law, although the rules 


of the tutela generally apply to curatela, unless 
there are special provisions for the latter.?! 
form of guardianship known in Roman law as tutela 
was concerned with two classes of persons,—persons 
under puberty and women. 
tutors were recognized, namely: (1) Testamentary 
(tutor testamentarius) ; 
tory (tutor legitimus); (3) judicial or dative (tutor 
dativus), appointed by the pretor;”° 
ciary, who were fathers of children emancipated 
by their grandfathers.** 
of these classes reappear in the codes of modern 
civil law countries and act in the order named.” 
Some codes require a registration with the court 


“That 


9.922 


Four classes of 


(2) 


legitimate or statu- 
(4)  fidu- 


At least the first three 


intellectual incapacity, the Romans 
looked to two different institutions, 
distinct both in theory and design. 
The ideas attendant on both are 
combined in the modern idea of 
guardianship.” Maine Anc. L. p 156. 

18. Civil codes: Belg. art 419; 
Bol) art-211; “Dom: art 4195" br: ant 
419; Hay. art 344; Que. art 266; Ur. 
art 314. 

“The word pupil... is understood 
to include all those who are subject 
to tutelage.” Nic. Civ. Code art 493. 

19. Sherman “The Debt of the 
Modern Law of Guardianship to Ro- 
man Law,” 12 Mich. L. Rev. p 125. 
Compare same author’s 2 Rom. b, in 
Mod. World (2d ed, 1922) § 520. 

20. Williams Inst. of Justinian 
Illustrated by Eng. L. (2d ed, 1893 
pp 30, 31) (“The English guardian 
corresponds to some extent to both 
the tutor and curator. The term 
curator is an English legal term, but 
applies only to the person to whom 
the interest of a convicted felon in 
his property in some cases passes 
(33--& 34 Vict. c. 23): Tutor, cura- 
tor, and pupil, are still technical 
terms of Scots law’’). 

21. Civil» codes: Ger. art 119152 
Jap. art 909: 

22. Sherman “The Debt of the 
Modern Law of, Guardianship to Ro- 
man Law,” 12 Mich. L. Rev. p 125. 

23. Sohm Rom. L. (3d ed) § 104. 

24 Justinian Inst. lib I tit XIX. 
“Tutores fiduciarii were so called, not 
because their office implied a trust 
(in the HPnglish sense of the word), 
but because the tutor was bound by 
a trust to the father (Sandars, ad 
loc.). In early times guardianships 
in socage and by custom were in 
the nature of a trust (1 Spence, 
606), and a testamentary guardian 
is still a trustee (Sleeman ‘vy. Wilson, 
L. R. 13 Eq. 36), and so apparently 
is a guardian appointed by the court 
(Lewin, c. “xili;'s. 9). Williams 
Inst. of Justinian Illustrated by 
Eng. L. (2d ed, 1893) p 36. 

25. Civil codes: Ch. art 353; Cal. 
art 443; Nic. art 304; Pan. Canal Z. 
art 443; Ur. art 285. 

“According to this law tutorship 
is of three kinds only: Testamentary, 
by effect of law, or legitima and 
dative. The right of tutorship 
granted to a mother comes under the 
denomination of tutela legitima, and 
she is to be preferred in the order of 
relationship before all others, when 
the father has not provided by will a 
tutor for his children. Febrero, No- 
visimo vol 1 Nos. 7, 10.” Berlu- 
chaux v. Berluchaux, 7 La. 539, 544. 

[a] Tutor ad hoc.—‘Under the 
general supervisory power which the 
probate court has over the interests 
and affairs of minors, when an 
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clerk of the tutorship, setting forth all of its de- 
tails.2° No tutor may be appointed so long as the 
marriage of the minor’s parents continues.*? 

[§ 75] (2) Testamentary tutors are those named 
in wills by parents or others bequeathing prop- 


erty to pupils.?® 
[§ 76] (3) Legal. 


emergency arises which requires 
immediate action for the protection 
of the rights of the minor, the judge 
not only has the authority, but it is 
his duty, to appoint a special tutor 
ad hoe to represent and act for the 
minor until a tutor can be appointed 
in the manner prescribed by law.” 
In re Fortier, 31 La. Ann. 50, 51. 

{b] In foreign jurisdiction.—The 
tutor may function, so far as the 


pupil’s interests require, in a for- 
eign jurisdiction. Lewis’ Succ., 10 
La. Ann. 789, 63 AmD 600; Berlu- 


chaux v. Berluchaux, 7 La. 545, 547 
(‘It seems well settled, and the 
principle is not controverted by this 
court, that the tutor of a minor de- 
riving his authority from the law of 
their common domicil, has a right to 
exercise the actions of his pupil 
every where. The comity of nations 
recognizes the validity of such an 
authority’’). 

26. Civil codes: Cuba arts 288-— 
292; Hond. art 448; Pan. art 310 et 
seq; P. R. §§ 297-301; Port. art 300- 
303; Sp. arts 288-292; Ven. arts 392- 
39%, 

“The court below laid stress on the 
failure of the tutor to record his 
tutorship in the registry of tutor- 


ships. .We feel bound to hold that 
to-day, the district court having 
been substituted for the family 


council, the failure to record is not 
a fatal defect, especially in the ab- 
sence of any showing how any one 
would be injured by the failure to 
make such record. We do not see 
how, if a tutor qualifies otherwise by 
taking an oath and giving a bond, the 
interests of any one could suffer and 
especially the interests of _ the 
wards.’ Ayllon v. Gonzalez, 28 P.R. 
61, 66. 


Rev. 
282. 

“The opinion of the French com- 
mentators on the articles of the Na- 
poleon code, which are the same as 
ours on this subject, is that there is 
no tutorship until the death of the 
father or mother, C. Code, 58, art. 5 
& 6; Paillette, on the Code Napoleon, 
art. 389; Toullier, vol. 2, liv. 1, tit. 
10, No. 1090.” Acosta v. Robin, 7 
Mart. N. S. (La.) 387, 389. 

“Tt is well known, that no tutor- 
ship exists, during the marriage, 
over the children issued from it, but 
that a child remains under the au- 
thority of his father and mother un- 
til his majority or emancipation.” 
Cleveland vy. Sprowl, 12 Rob. (La.) 
Dialer 

“Tt is true that during the mar- 
riage there can be no tutorship, inci- 
dental as it is to the death of one of 
the parents (Civil Code, Art. 250). 
But it is equally true that the father, 
during the marriage, is clothed, in 
regard to the property of his minor 
child, with all the power of the 
tutor.” Dauterive v. Shaw, 47 La. 
Ann. 882, 888, 17 .S 3465. 

[a] “Provisional tutors, for the 
purpose intended in this case, are un- 
known to our laws; their powers and 
duties are nowhere defined, and the 
eourt did not err in disregarding 
such an appointment. Tutorship is 
an institution of public order, which 
has no existence unless it is estab- 
lished in strict conformity to law. 
If the governor were to send to the 
Senate provisional nominations of 


Civil codes: Braz. art 406; La. 
arts 216, 246, 250; Ven. art 


Under the Roman law’® the 
legitimate or statutory tutors were the nearest 
agnates (that is those related through males) who, 
in order of degree,®® succeeded in case there was 
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brothers.*® 


judges, reserving the right to revoke 
them at pleasure, they would not be 
constitutional nominations.” Fisk v. 
Hisk, +2 Lian Anne 71,176: 

28. Civil codes: Arg. art 417 (383) 
et seq; Belg. arts 392, 397, 398; Bol. 
arts 199, 204; Braz. art 407; Ch. art 
853 et seq; Col. art 443 et seq; C. HR. 
art 172; Cuba arts 204-210} Dom. 
arts 392, 397, 398; Hie. art 344 et seq; 
Fr. arts,.392, 397,398; (Ger, .artoLl7v7; 


Guat. art 305 (2), 317 et seq; Hay. 
arts 834, 335; Honda: ‘art 427 -et 
Beq;: At. cart,2425) Jap. art. 9013) da. 


Rev. art 257 et seq; Mex. art 403 
et seq; Nic. art 304 et seq; Pan. art 
246; Pan. Canal Z. art 443 et seq; Per. 
art 307 et seq (where the tutor is 
known as guardador); Ph. arts 204- 
210. [compare Code, Civ. Proc... arts 
551-560]; P. R. §§ 242-247; Port. art 
193 et seq; Salv. art 374 et seq; Sp. 
arts 204-210; Ur. art 321 et seq; 
Ven. art 333 et seq. See Farrelly’s 
Suce., 47 La. Ann. 1667, 1670, 18 S 
756 (a widow may nominate by will 
a tutor for her minor children in 
place of one who has failed to 
qualify under a testamentary ap- 
pointment by herself and her hus- 
band. “It is urged, and French 
authority is quoted (Fuzier-Herman 
Code Annote, Vol. 1, Art 397, note 4) 
that it is essential that the last dy- 
ing father or mother should be in- 
vested with the tutorship, and that 
if either has not accepted the tutor- 
ship, or has ceased to discharge its 
functions, because of the resignation 
or other reasons, the right is for- 
feited to designate a testamentary 
tutor. It is unnecessary to deter- 
mine whether or not such a principle 
has been incorporated into our law 
by the adoption of the present Code, 
mainly taken from Code Napoleon. 
It is not found in the Code, and we 
have no adjudications on this point. 
In the instant case, if such a princi- 
ple were adopted, we do not think it 
would apply to the facts in this 
case’). 

[a] A grandfather cannot ap- 
point a tutor for his grandchildren. 
Ae Be UL v. Morancy, 10 La. Ann, 

[b] In Quebec ‘all tutorships are 
dative.” Civ. Code art 249. See also 
infra § 77. 

29. Compare the common-law 
‘natural guardian” or ‘guardian by 
nature.’”’ 1 Blackstone Comm. p 461; 
Kent Comm. p 219; Guardian and 
Ward § 6. “The only partial coun- 
terpart in English law to the statu- 
tory agnatic guardianship of the Ro- 
man law is the ancient English law 
guardianship by nature and guardian- 
ship by socage,—hoth of which may 
have been suggested by the Roman 
law statutory guardianship of ag- 
nates.” Sherman “Debt of Modern 
Law of Guardianship to Roman 
Law,” 12 Mich, L. Rev. p 127. 


30. Justinian Inst. lib I tit XV, 
XVII. f 

yor Sohm Rom. L. (3d ed) pp 492, 
493. 

$2. Civil, codes: Belg. .art 402; 


Dom. arts 402-404; Fr. arts 402, 403; 
Guat. art 325; La. Rev...art’ 263)et 
seq; Mex. art 445: Port. art 199; 
Boyer v. Tassin, 9 La. Ann. 491, 493 
(where the trial court had appointed 
the maternal grandfather as tutor 
after the mother’s remarriage). 

83. Civil codes: Arg. arts 423-425 
(389-391); Belg. art 402; Bol. arts 


no testamentary tutor.*+ 
only when the pupil’s father and mother are both 
dead.®?. In most modern jurisdictions the legitimate 
or statutory tutors are successively the grandfathers, 
paternal and maternal,?* the grandmothers,** and 


eer See 


: [$§ 74-77 


They can be appointed 


[§ 77] (4) Dative—(a) How and When Ap- 
pointed. If there were neither tutor testamentarius 
nor tutor legitimus, the pretor, under the Roman 
law, named one who was then known as ‘‘tutor 


207-211; Braz. art 409; Ch. arts 366-— 
869; Col. arts 456-459; C. R. art 173; 
Cuba art 211 (1, 2); Dom. arts 402- 
unis Ec. art 357; Fr. arts 402-404; 
yuat. 


Mex. arts 445-448; 
Nic. art 314 et seq; Pan. art 248 (1, 
2); Pan. Canal Z. arts 456-459; Per. 
arts 314-317; P. R. § 248; Port. art 
200; Salv. art 387; Sp. arts 1, 2; Ur. 
art 329; Ven. art 336; Alvarez vy. 
rhe ch of Property, 16° P) R: 672; 
Tike 

“Considering that the law gives to 
the grandfather, in preference to all 
others, the tutorship of his minor 
grand children, where parents have 
died without appointing a tutor by 
will; that appellant has made due 
application for the trust and has 
given the bond and taken the oath 
prescribed by law, and thereby vir- 
tually submitted himself to the ju- 
risdiction of our courts; and further 
considering that he has formally 
declared his intention of continuing 
his residence in this city, where he 
now resides, we are of opinion that 
the Judge of the District Court 
erred in refusing to grant him let- 


‘ters of tutorship and rescinding the 


order for his appointment.’”’ Dobb vy. 
Massey, 9 La. Ann. 354, 356. 

[a] Scotland.—‘“If no tutor be 
nominated by the father, the next 
male agnate of twenty-five years of 
age, who is heir-at-law, is entitled to 
the office of tutor-at-law for the 
management of the pupil’s estate; 
but his person is intrusted to the 
mother, or to the nearest cognate.” 
Mackenzie Rom. L. p 158 [cit Erskine 
Instr OE 

[b] If the paternal grandfather 
is disqualified, the maternal grand- 
father succeeds without the interven- 
tion of a family meeting. In re 
Stansbrough, 51 La. Ann. 1324, 26 S 
276; Wood v. Brown, 10 La. 540. 

{c] Ilegitimates are not entitled 
fovea guardians. Sp. Civ. Code art 


84 Civil codes: Cuba art 211 (3); 
Hond. art 440 (3); It. art 244; Pan. 
art 248 (3); P. R. § 248 (3); Sp. art 
te (3); and reference supra note 


3% 
[a] But not a great-grandmother. 
war ees v. Trudeau, 2 La. Ann. 


35. Civil codes: Cuba art 211 (4); 
Ee. art 357; Guat, art 327; Hond. art 


440, «€4) 54 Pan art, 248 .¢4) s* Pate 
§ 2484; Port. art 200 (providing,. 
however, that ascendants in direct 
line, preferably paternal, shall pre- 


cede); Salv. art 381; Sp. art 211 (4); 
Ur. art 329 (2); Salunga v. Evange- 
lista, 20 Ph. 273. 

[a] “The theory of the articles is 
that the nearest relatives and con- 
nections of minors being bound to 
them by special and direct ties would 
take a more earnest and lively in- 
terest in their welfare than would 
strangers or even friends.’ In re 
Se 44 la, Ann. 1037, 1041, 12 

[b] Eldest sister.—‘Under section 
248 of the Civil Code the order of 
nomination is prescribed and the 
eldest sister is to be preferred 
where there are no ascendants and 
where she has none of the dis- 
qualifications contained in section 
265 of that code.” Diaz vy. Diaz, 26 
P. R. 504, 505. 
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§§ 77-80] 


dativus.’’°6 


no valid appointment without it.%* 
[§ 78] (b) Venue. The court 


domicile alone has jurisdiction to appoint a tutor.*® 

[§ 79] (c) Effect. A decree of a court of com- 
petent jurisdiction making such an appointment 
is conclusive upon all parties to the proceeding and 


36. “This right was conferred on 
the praetor urbanus by the lex Atilia, 
which only applied to the city of 
Rome and required the praetor to 
consult the tribunes, or at least a 
majority of them.- A tutor thus ap- 
pointed, was called a tutor Atilianus. 
Analogous powers, as regards the 
provinces, were subsequently con- 
ferred on the praeses provinciae by 
the lex Julia et Titia. At a later 
time special ‘praetores tutelares’ were 
nominated in Rome, and other magis- 
trates (consuls, municipal magis- 
trates) were invested by statute with 
the power of ‘tutoris datio.’ The duty 
of presenting the ‘postulatio tutoris’ 
—i.e. of applying to the magistrate 
for a tutor dativus—rested on the 
nearest heirs ab intestato of the 
ward, and more especially on his 
mother and grandmother. If they 
failed to perform this duty, they 
forfeited their rights of intestacy in 
the event of the ward dying within 


puberty.” Sohm Rom. L, (3d ed) 
493. 

es $7. Civil codes: Arg. arts 426, 427 

(392, 393); Belg. art 405 et seq; 


Braz. art 410; Ch. arts 370-372; Col. 
arts 460-462; C. R. art 174; Cuba arts 
231, 232; Dom. arts 405 et seq; Fr. 
art 405 et seq; Ger. art 1779; Hay. 
art 336 et seq; Hond. art 200; It. art 
249 et seq; La. Rev. arts 270, 271; 
Mex. arts 458-461; Nic. arts 321-323; 
Pan. art 249; Pan. Canal Z. arts 460- 
462; Per. art 318 et seq; Port. arts 
202, 203; Ur. arts 333, 334; Ven. art 
339 et seq; Ec. art.360 et seq; Guat. 
art 829; Neth. art 413 et: seq; Salv. 
art 390 et seq; Sp. arts 231, 232. 

‘Tt is only where the minor has 
no relations who may claim the tutor- 
ship by the effect of the law, or who 
are bound to accept the same, that 
there is room for a dative tutorship. 
Civil Code, art. 288.’’ In re Labarre, 
5 Rob. (La.) 268, 270. 

[a] Quebec.—-(1) Civ. Code art 249 
(“all tutorships are dative’’). (2) 
The tutor of an Indian minor, whose 
rights are regulated by the Indian 
act, should be appointed through 
the ministry of the superintendent 
general of Indian affairs. Tiorohiata 
v. Toriwaieri, 7 Montr. Super, 304. 

[b| ‘Ihe office of under-tutor is, 
essentially, and always dative.” 
State v. Judge New Orleans Probate 
Ct., 2 Rob. (La.) 418, 423. 

eg. In re Bruce, 10 La. Ann. 586. 
See Arlaud’s Suec., 42 La. Ann, 320, 
7 S 532 (where the members were 
equally divided). 

39. [a] Louisiana.—‘‘The law is 
positive that in all cases concerning 
minors, the judge referred to in our 
legislation, is the judge of the parish 
within whose jurisdiction the minors 
reside. Bullard & Curry’s Digest, p. 
580, No. 8, Civ. Code, art 289. The 
Code of Practice, art. 944, says, that 
‘the appointment of a tutor or cura- 
tor to a minor belongs to the Judge 
of Probates of the place of domicil 
or usual residence of the father and 


mother of such minor, if they, or 
either of them be living.’ This point 
is, in our opinion, so clear, that it 


does not require any further. com- 
ment, particularly as it seems to 
have been settled in our jurispru- 
dence by several decisions of this 
court. See State v. Bermudez, 14 
La. 484, and the cases of State v. 
Judge New Orleans Probate Ct., 2 
Rob. 160, 418.’"’ Winn’s Succ., 3 Rob. 


So, in the modern civil law, in the 
absence of both testamentary and statutory tutors, 
a dative tutor is appointed usually by, or upon 
recommendation of, the family council.** 
such recommendation is prescribed, there can be 
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Where 


fourth class, 


of the minor’s 


303, 306. See Lewis’ Succ., 10 La. 
Ann. 789, 790, 68 AmD 600 (where, 
however, the court added: ‘But this 
general rule cannot, in the nature ot 
things, ‘embrace cases where a 
parent leaving the State, takes his 
child along with him.’ The right of 
expatriation, as was remarked by 
Derbigny, Justice, in the ‘case of 
Delacroix v. Boisblanc, ‘is not ques- 
tionable in a free country’ and ‘that 
a natural tutor expatriating himself 
has a right to take his children with 
him, is still less disputable.’ 4th 
Martin 716, 717. The natural tutrix 
appointed by the court of the origi- 
nal domicil in this case, removed her 
domicil to France,, taking her child 
with her, and the domicil of the 
child was changed with that of the 
mother. She died in France, and her 
succession was opened there, and the 
court of the common domicil of both 
mother and child, appointed a tutor 
to the minor, in accordance with the 
terms of the will of the last surviv- 
ing parent. This appointment is in 
every respect legal. The objection 
that the court of France had no 
power to appoint a tutor to an Ameri- 
can minor, cannot be consistently 
maintained by courts that are, them- 
selves, daily making appointments of 
a similar character. The application 
stands before the court, therefore, in 
the same light as would a tutor le- 
gally appointed to a minor born in 
France; with all the rights which any 
foreign tutor would have with refer- 
ence to property in this State, be- 
longing to his ward’’). 

[b] Quebec.—(1) Donohue v. La 
Banque Jacques-Cartier, 11 Que. 
Super. 90, 10 Que. Super. 110 (where 
a judge in Montreal appointed a tutor 

aux biens for property 
the district belonging to a 
domiciled in the _ United 
States). (2) So the proceedings of 
the family council must take place 
within the district. Ex p. Gauthier, 
17 LCJur 17 (where a meeting in the 
district of Iberville reported to a 
judge in Montreal). 

{c] Appointes must reside within 
the jurisdiction.—(1) Braz. Civ. Code 
art 410. (2), In Louisiana he must 
reside in the parish. Foley’s Succ., 
34 La. Ann. 129. (3) But if he after- 
ward removes to another, the courts 
of the latter acquire jurisdiction 
yee him. State v. Petit, 14 La. Ann. 
565. 

40. Arlaud’s Succ., 42 La. Ann, 320, 
7 S 532; Keller’s Succ., 39 La. Ann. 
579, 2:8 558; Hawkins’ Suce,, 35. dua: 
Ann. 591; Gorrisson’s Sucec., 15 La. 
Ann. 27; Cailleteau v. Ingouf, 14 La. 
Ann. 628; In re Hughes, 13 La, Ann. 
880; Martin sv. Jones, 12. La. Ann. 
168; Leckie v. Fenner, 9 Rob. (La.) 
189; Winn’s Succ., 3 Rob. (La.) 303. 

41. Bronson’s Succ., 11 La. Ann. 
24, 25 (“Petitioner was not a resi- 
dent of the State when the appoint- 
ment was made, and the Judge of the 
domicil of the father and mother of 
the minors, with the advice of a 
family meeting, appointed the near- 
est relation within the jurisdiction of 
our courts, to be their tutor. The 
fact that a nearer relation, one who 
had she been present, and a resident 
of the State, would have had a legal 
right to the tutorship, has since ar- 
rived in the State, wili not displace 
the tutor regularly appointed’’). | 

42. Civil codes: Belg. art 390 et 


either parent upon the other’s death.*? 
is not obliged to act as tutor longer than until she 
can cause another to be appointed.*® But the father 
may neither decline nor abdicate,** nor relieve him- 
self by neglecting the formalities of acceptance.* 
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cannot be questioned collaterally;#° and the fact 
that one subsequently appears who was entitled 
to preference in the appointment will not justify 
the appellate court in disturbing it.*t 

[§ 80] (5) Natural. 


ce 


Some codes have added a 
natural’? tutorship—accruing to 
The mother 


seq; Bol. art 197 et seq; Dom. art 390 
et seq; Fr. art 390 et seq; Guat. lib 
Pete $l Hay) “art .3317 et.tseq: 
La. Rev. art 250; Neth. art 400; Ur. 
arts 301-308. 

“It is true that the natural mother, 
as a general rule, is declared in Art. 
256 of the Civil Code to be entitled, 
under the circumstances’ therein 
stated, to be ‘of right’ the tutrix ot 
her child, but, though she be ‘enti- 
tled to that ‘of right,’ she is not 
necessarily to be appointed as ‘of 
course.’ HWven the legitimate child is 
not necessarily to be placed under 
the tutorship of its father or its 
mother.” Haley’s Succ., 49 La. Ann. 
109, 9715; 22) (S258 

“Counsel assumes as a fact, that 
natural tutorship is governed in 
Spain by the same principles as those 
adopted in this State; that it takes. 
place of right, without the necessity 
of being confirmed, and that those 
same principles are recognized by the 
Spanish as well as Roman jurispru- 
dence.” Berluchaux v. Berluchaux, 
7 La. 545, 548. “Hebrero, whose au- 
thority will hardly be questioned, so 
far from regarding the tutorship of 
the mother as natural, in our legal 
sense of the term, treats it expressly 
as anomalous, irregular, and extraor- 
dinary. 1 Feb. 'Novisimo,. 148, No. 
s Mle Berluchaux v. Berluchaux, 
supra. 

“There is an obvious and striking 
difference between the Spanish law 
and that of Louisiana as relates to 
tutorship. In Spain, the father can 
never be the tutor of his own child; 
it is only on his death that tutor- 
ship begins, and he may by testament 
appoint a tutor, to the exclusion of 
the mother; as the pater familias, he 
enjoys, during the minority of his 
children, the usufruct of their prop- 
erty, under certain restrictions. By 
our Code, on the contrary, the tutor- 
ship commences on the dissolution of 
the marriage by the death of either 
party, and the survivor is entitled to 
the tutorship as natural tutor.” 
Handy v. Parkison, 10 La. 92, 98. 

“Natural guardian” of the common 
law distinguished see supra § 74. 

43. Civil codes: Belg. art 394; 
Dom. art 394; Fr. art 394; Hay. art 
331; La. Rev. art 253. 

“The mother being the surviving 
parent, according to our law, is 
natural tutrix, and as such has a 
right to the guardianship of her 
children and to assume the manage- 
ment and administration of their 
property; but she is not bound to 
accept of this office. Although she 
may refuse it, still she retains the 
Superintendence of them and the 
eare of their education. A tutor 
whom she may have caused to be 
appointed, on her refusal to take 
that office, in such a case, is merely 
intrusted with what concerns the 
administration of their property.” 
Berluchaux v. Berluchaux, 7 La. 539, 


543. 
44, Jia. Rev. Civ. Code, art ,301- 
41 La. Ann. 1100, 


James v. Meyer, 
1103, 7. S 618. 

45. Way v. Levy, 41 La. Ann. 447, 
449, 6 S 661 (failure to take oath); 
Gonsoulin v. Migues, 5 La. Ann. 565. 

“Applications for natural tutor- 
ship are usually acted upon ‘as of 
course’ on that supposition, but the 
party obtaining them, under such 
circumstances takes the risk of their 
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If both spouses die the grandfather succeeds to 
Should the surviving mother re- 
marry she ceases ipso facto to be tutrix unless a 
Its consent may be 
given in advance of the marriage,*® but is essential 
to the mother’s continuance in the tutorship.*® 

[§ 81] (6) Protutors and Undertutors. 
Roman law one who actually performed the duties 
of a tutor, even if he was not such de jure, was 
Some of the codes of mod- 
ern civil law countries provide for a permanent 
protutor with the same general qualifications and 


the tutorship.*® 


family meeting is ealled.* 


known as a protutor.®° 


limitations as the regular tutor.®* 
court of competent jurisdiction, 


being appealed from if, in fact, there 
should be opposing interests. We 
think the present case of that char- 
acter.” Haley’s Succ., 49 La. Ann. 
709, 714, 22 S 251. 


46. Wood v. Brown, 10 La. 540; 
Commaux v. Barbin, 6 Mart. N. S. 
(la.) 454, 

47. Civil codes: Belg. art 395; 
Dom. art 395; Fr.,art 395; Hay. art 
332. 

[a] Louisiana. — (1) Rev. Civ. 


Code art 254; Jewell v. De Blane, 110 
La. 810, 34 S 787; Keene v. Guier, 27 
La. Ann. 232; Hatcher v. Jackson, 21 
la. Ann. 737; Hall v. Parks, 9 Rob. 
138; Rachal v. Rachal, 10 La. 460; 
Rachal v. Rachal, 10 La. 454; O’Con- 
nor v. Barre, 3 Mart. 446. See Grant 
v. Maier, 32 La. Ann. 51 (after such 
remarriage, she cannot. interrupt 
prescription as to a note on which the 
pupil is liable). (2) She cannot be 
heard to claim collaterally that her 
first marriage was void. Boyer v. 
Tassing (9°) Ta yAnn 491). 492 ,1C phe 
special defence set up, of the inva- 
lidity of defendant’s first marriage, 
presents the revolting spectacle of 
a mother attempting to deprive hex 
children of their status or position 
in society. We agree with the Judge 
of the District Court, that this is a 
question which cannot be enquired 
into in the absence of the parties 
principally interested. But there is 
still another reason why this defence 
cannot be entertained. The Article 
115 of the Civil Code, requires a 
direct action of impeachment on the 
part of a married person who desires 
to be released from a marriage af- 
fected with a nullity or illegality 
such as that charged by this defend- 
ant’). (3) If she is afterward ap- 
pointed by the judge, she becomes a 
dative tutor, although recommended 
by the family meeting. Webb v. 
Webb, 5 La. Ann. 595; In re Mossy, 
3 Rob. 390. See Puck’s Succ., 9 La. 
Ann. 306, 307 (‘The family meeting 
erred in recommending that the 
mother should be reinstated as natu- 
ral tutrix. The law does not sanc- 
tion such a proceeding. The right 
of natural tutorship being forfeited 
by a second marriage, the mother 
could not be appointed, except as 
dative tutrix, and upon the condition 
of giving bond’’). (4) But a second 
marriage before homologation (con- 
firmation) of the proceedings of such 
meeting, though irregular, is not 
available to an appellant from a de- 


cree in favor of the minor pupils. 
The court said: ‘The effect... would 
be to dismiss this suit, and by so 


doing enable the defendant to main- 
tain and prolong his illegal posses- 
sion of the property, to the prejudice 
of the minors. The laws which he 
invokes for that purpose were en- 
acted in the interest of the minors 
and for their protection, and irregu- 
jJarities as to their observance can 
be invoked by third parties only in so 
far as may be necessary for the pro- 
tection of their own_ interests.” 
Jewell v. De Blanc, 110 La. 810, 819, 
34 S 787, 790. (5) And remarriage 
without executing the bond required 
by the family meeting will not jus- 
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he has secured 


In the 


tutor.>* 


The order of a 
appointing an 


tify removal so long as She is ready 
to execute the bond. Smith v. Dick- 
erson, 2 La. Ann. 401. 

48. Jewell v. De Blanc, 110 La. 
810, 34 S 787; Gaudet v. Gaudet, 14 
La. Ann. 112. ‘ 

49. Carbajal’s Succ., 111 La. 944, 
36 S 41. 

It may be conditioned upon her 
giving security. Gaudet v. Gaudet, 
14 La. Ann. 112. And the effect is 
to make the new husband cotutor. 
Hatcher v. Jackson, 21 La. Ann. 737. 

50. ‘“‘Protutor’ was the name 
given to a persodn who (whether he 
believed himself a guardian or not) 
had acted as a guardian without be- 
ing one, or to a person who, being 
really a guardian, had acted as one 
without knowing it. The acts of a 
protutor gave rise to an actio protu- 
telae directa and an actio protutelae 
contraria respectively.’”’ Sohm Rom. 
L. (8d ed) 498. 

51. Civil codes: Belg. arts 420- 
426; Bol. arts 214-219; Cuba art 233 
et seq; Dom. arts 420-426; Fr. arts 
420-426 (where this functionary is 
known as subroge tuteur (substitute 
tutor)); Hay. arts 345-349; It. arts 
264-267; Jap. art 910 et seq. (trans- 
lated into English as supervisor of 
guardianship); La. Rev. art 273 et 
(where he is called “under tu- 
; Mex. arts 580-589 (the term 
“curator” appears to be used in the 
sense of protutor); Neth. art 422 et 
seq; Port. arts 205, 206; Que. arts 
267-271; Sp. arts 233-236; Ven. arts 
352-355. 

52. Arlaud’s Succ., 42 La. Ann. 
320, 322, 7 S' 5382 (“It is settled, in 
our jurisprudence, that a judicial 
order or -decree, stands until. set 
aside by a. direct action. And the 
rule has been extended to an order 
appointing an under tutor’’). 

5S, Civil codeS: Belg. art 421; 
Bol. art 215; Cuba -art 234; Dom. art 
421; Fr. art 421;. Hay. arnt 346 (re- 
quiring the tutor to convoke the 
family council to select a protutor); 
Tt "art 265: Jap. art 912s Way Rev. art 
273; Neth. art 423; Sp. art 234; Ven. 
art 353. 

54 Civil codes: Belg. art 420; 
Bol. art 214; Cuba art 236; Dom. art 
420; Fr. art 420; Ger. art 1799; Hay. 
art 345; Jap. art 915; Mex. art 7586; 
Neth. art 422; Port. art 258; Que. art 
267; Sp. art 236; Ven, art 354. 

[a] Louisiana.— (1) Rev. Civ. 
Code art 275; Meyer’s Succ., 42 La. 
Ann. 634, 7 S 780; McGuire v. Ross, 
12 La. 575; Heno v. Heno, 9 Mart. 
634. (2) The undertutor is the one 
to institute proceedings to remove the 
tutor; only in the absence of the for- 
mer may the judge appoint a curator 
ad hoc for that purpose. Welch v. 
Baxter, 45 La. Ann, 1062, 1064, 13 
S 629. (3) “As a general rule under- 
tutors are without authority to re- 
ceive and control the assets of the 
minors. But in the cases provided 
by law, they have power to employ 
counsel to institute the proceedings 
necessary to deprive the tutor of the 
tutorship, and to protect the property 
of the minors from dilapidation and 
waste. That power necessarily im- 
plies the further power of stipulating 
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undertutor, cannot be attacked collaterally.°? The 
tutor cannot begin the exercise of his duties until 


the appointment of a protutor.®* 


The primary functions of the modern protutor 
seem to consist in watching and checking the tutor, 
reporting any conduct on his part which appears 
prejudicial to the pupil’s interests, and protecting 
the same wherever they conflict with those of the 
Hence the protutor must not be a relative 
of the same line as the tutor,°® and the protutor 
cannot be permitted to become the tutor’s 
or to place himself in any other position where 
his interests are adverse to those of the pupil.*’ 
When the tutorship is vacant, the protutor (or 
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agent, 


with the counsel employed-a proper 
compensation. In this case it “is 
proved, that five hundred dollars 
would have been a reasonable com- 
pensation for attending to the suit 
of Tyler v. Walker; and the under- 
tutor has only allowed $375. The 
amount being reasonable, if David- 
son was entitled to compensation, 
he could not be compelled to refund 
it on account of the informal manner 
in which it came to his hands. The 
payment, on that hypothesis, is valid, 
and operates a discharge of the de- 
fendant pro tanto.” Monget v. Tes- 
sier, 5 La. Ann. 165, 166. (4) The 
undertutor is not personally liable 
for fees. Lacey v. Lanaux, .19 La. 
Ann, Le. ) etre 
whose duty is to act for the minor 
when the latter’s interest is adverse 
to that of the tutor, is the proper 
person contradictorily with whom 
the accounts of the tutor must be 
settled. The judgment which is ren- 
dered thereupon fixes the amount 
due to the minor, and which, in the 
hands of the tutor, is to be adminis- 
tered upon; but the under-tutor is 
without any authority to execute 
such a judgment against the tutor, 
as long as the latter remains in of- 
fice. The under-tutor has no right 
to receive any part of the property, 
or funds belonging to the minor. 
If they are considered unsafe in the 
hands of the tutor, or if there exists 
against the latter any — sufficient 
cause, the under-tutor is authorized 
to sue for his removal, and for the 
appointment of another tutor, who, 
upon giving security, would be com- 
petent to enforce the minor’s rights 
and claims against his former tutor.” 
Holmes yv. Hemken, 6 Rob. 51, 52. 
(6) The undertutor is a necessary 
defendant in an action for slander of 
title against a vendor who is alleged 
to have announced a suit for the 
property in behalf of his minor chil- 
dren. Proctor v. Ricardson, 11 La. 
186. (7) “The illegality of these pro- 
ceedings is shown to result from the 
absence of an under tutor at the 
family meeting, convoked to deliber- 
ate on the expediency of the sale. 
The presence of the under tutor is ex- 
pressly required at such meetings.” 
Stafford v. Villain, 10 La. 319, 328. 

{b] Philippines. — Salunga Vv. 
Evangelista, 20 Ph. 278, 299. The 
civil code provisions on this subject 
are superseded by those of the code 
of civil procedure. 

55. Civil codes: Belg. art 423; 
Cuba art 235; Dom. art 423; Fr. art 


423; Jap. art 914; Port. art 206; Sp. 
art 235. 
56. Eby v. McLain, 123 La. 138, 


159, 48 S 772 (“It is the duty of the 
undertutor to guard the interest of 
the minors and to call the tutor to 
account, and he should not place him- 
self in a position which leaves no 
one to perform that duty, but neces- 
sitates, on the contrary that the tutor 
should have to call him to account’). 

57. [a] Where the tutor is him- 
self interested (1) the undertutor 
automatically acts in defense of the 
pupil’s _ interests. Bordreaux vy. 
Lower Terrebonne Refining, -ete., Co., 


under-tutor,. 


.pointment is effected. 
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substitute.tutor) should take steps to select a suc- 
He may attend and participate in the 
deliberations of the family council, but cannot 


cessor.’ 


vote.°® 


Termination generally. The functions of the sub- 
stitute terminate simultaneously with those of the 
tutor ;°° but in Louisiana the undertutor continues, 
notwithstanding the vacation of her office by the 


tutrix who remarries.®t 


[§ 82] c. Curators—(1) In General. Curators are 
guardians with powers less extensive than tutors, 
because the pupils (wards) are usually more capa- 
Curators are either general—having charge 
of the pupil’s entire estate—or special—curators 
ad hoc—being appointed for a particular purpose 


ble.®2 


or transaction.®% : 


[§ 83] (2) Interdiction. 
127 La. 98, 58 S 456; Meyer’s Succ., 


42 La. Ann. 634, 7 S 780. (2) The 
undertutor alone represents the 
minor where the latter’s interests 


collide with those of the _ parent. 
Hebert’s Suce., 4 La. Ann. 77. (3) 
But an undertutor has no authority 
to cause execution on a judgment in 
the pupil’s favor against the tutor 
while acting as such. Roberson v. 
Goldsmith, 130 La. 255, 57 S 908. 

[b] Where the interests of the 
undertutor conflict with those of the 
pupil, the court should appoint an 
undertutor ad hoc. La. Rev. Civ. 
Code art 313; Desina’s Succ., 135 La. 
402, 65 556. 

{c] An undertutor ad hoc serves 
only until the purpose of his ap- 
La. Rev. Civ. 
Code art 313; Desina’s Succ., 135 La. 
402, 65 S 556. 

58. Civil codes: Belg. art _424; 
Bol, art 216; Cuba art 236 (4); : Dom. 
art 424; Fr. art 424; Hay. art 348; 
It..art 266; Neth. art 431; Port. art 
258 (4); Que. art 268; Sp. art 236 (4). 

[a] Louisiana. — (1) RevViin BCU. 
“Code art 279; In re Bates, 2 La. Ann. 
941. (2) “The vacancy of the office 
of tutor by death or amotion, does 
not vacate that of the under-tutor. 
On the contrary, it is the duty of the 
under-tutor in Such case, on his re- 
sponsibility, to cause another tutor 
to be appointed.” Gassen’s Succe., 9 
La. Ann. 560, 561. 


59. Civil codes: Cuba art 236; 
Port. art 259; Sp. art 236. 

60. Civil codes: Belg. art 425; 
Bol. art 217; Dom. art 425; Fr. art 


Aope aves Arts O40 iter ahtes Ol sm Lex. 
art 587; Neth. art 432; Que. art 270; 
Ven. art 309 (but the judge may re- 
appoint the protutor). 

61. Marinovich’s Succ. 105 La. 
106, 29 S 500. 

62. Civil codes: Bol. art 257; Ec. 
lib I tits XXII-XXVIII; Guat. lib I 
tit XI (where the curator is termed 
“suardador’); Jap. art 909; Salv. lib 
I tits XXII-XXVI; Ur. art 384; and 
references infra this section. 


[a] Roman law.—(1) “One of the 
very oldest monuments of Roman 
legislation is the Lex Leetoria or 


Ploetoria (B. C. 183), which placed all 
free males who were of full years 
and rights under the temporary con- 
trol of a new class of guardians, 
called Curatores, whose sanction was 
required to validate their acts or con- 
tracts. The twenty-sixth year of the 
young man’s age was the limit of 
this statutory supervision; and it is 
exclusively with reference to the age 
of twenty-five that the terms ‘ma- 
jority’ and ‘minority’ are employed 
in Roman law.” Maine, Anc. L. 
p 156. (2) “It was gradually recog- 
nized in Roman law that persons be- 
tween fourteen and twenty-five need 
some protection. An individual of 
fourteen is fully sui juris, but needs 
counsel and help to prudently man- 
age his affairs. A minor. under 
twenty-five who was defrauded could, 
by the lex Plaetoria, bring a criminal 
prosecution against the person injur- 


‘be appointed for a minor, 
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of adults even, who have been ‘‘interdicted,’’ that 
is, judicially declared mentally incapable of manag- 
ing their property.®* 


Proceedings for interdiction may be instituted 


by the spouse or heir,®> or in case of his or her 
default or incapacity, or where the charge is raving 
mania, by the public representative.*° 
against whom the proceeding is directed must be 


The person 


domiciled within the court’s jurisdiction.*’ Before 


liberations 


ment.’ 


Curators are appointed 


ing him. The pretor would 
him a restitutio in integrum if the 
transaction injured the minor. 
Therefore a person would hesitate to 
deal with a minor under twenty-five, 
because he might avoid a transac- 
tion. The Emperor Marcus Aurelius 
enacted that a plea of minority 
would not be received by the courts 
if a curator were appointed for a 
minor on his application. This is the 
basis of the Roman law as to cura- 
tors.”’ Sherman “Debt of Modern 
Law of Guardianship to Roman Law,” 
PE IUD eh ols AG Rel SCN GS OP 

6S. Civil codes: It. art 224; Jap. 
art,909;5> Pan. arty co0ss@Que. art o46; 
Ur. arts 458, 459. 

{a] Louisiana.—A curator ad hoc 
must be appointed: (1) To defend an 
action against an absentee. Rev. 
Civ. Code art 56; Derepas vy. Shallus, 
5m lua. Side ot tena) Ov aSsiS tt an 
emancipated minor in examining the 
accounts of his tutor. Rev. Ciy. 
Code art 369. (3) In partition pro- 
ceedings, where two or more minors 
have the same curators ad litem. 
Rev. Civ. Code art 1369. 

{b] Scotland.—Bell L. D. pp 340, 
349 (title Curatory). See Monroe v. 
Douglas, 4 Sandf. Ch. 134, 200 [aff 5 
INLoeY. (44.731 

[c] A curator ad litem (1) must 
emanci- 
pated otherwise than by marriage, in 
order to enable the latter to appear in 
court. La. Rev. Civ. Code art 375. 
But see Richardson v. Richardson, 38 
La. Ann. 639. (2) ‘The guardian ad 
litem, although not called usually a 
‘curator,’ is an excellent illustration 
of the special guardian in English 
law—a survival of the Roman special 
curator.” Sherman “Debt of Modern 
Law of Guardianship to. Roman 
Law,” 12 Mich. L. Rev. p 129. 

64 Civil codes: Arg. art 502 (468 
et seq); Belg. arts! 489 et seq, 505 
ete sed: 1906" Boll vart 258) etm seq: 
Braz. art 446 et seq; Ch. lib I tit 
EXON CON eli SL tit! EXC VLD 1 Cy te. 
art 218 et seq; Dom. arts 489 et 
Seq, ese; Gwcey lib, WD stits’ Seri: 
XXIV; Fr. arts 489 et.seq, 505 et seq, 
936; Ger.. arts 6, 1896; Guat. lib I 
tit XI; Hay. arts 399 et seq, 414; 
It. art 324 et sea;~Jap. art 900 (2); 
La. Rev. lib I tit IX; Mex. art 420 
CUNSCa ss UNiC Vib” Petit “ViricemVill sok: 
Pan. art 296 et seq; Pan. Canal Z. 
HbiiGart VXSevVILieeP. Bos" 250s" Port. 
art 314 et seq; Que. art 325 et seq; 
Rom. art 435 et seq; Salv. lib I tit 
XXII; Sp. arts 200, 213 et seq; Sw. 
art 368 et seq; Ur. art 432 et seq; 
Ven. art 420 et seq. See Sola v. Sola, 
30 P. R. 705 (where it is observed 
that the proceeding was in accord- 
ance with [this and] the following 
sections of the civil code). 

[a] Roman Law.—‘This curator- 
ship owes its origin to the ancient 
Roman Law of the XII Tables. At 
first the agnates were such curators. 
In Justinian Roman law these cura- 
tors were appointed judicially, i. e., 
by the magistrates. Ordinarily the 
nearest ascendant was appointed.” 


grant 


pronouncing the person incapable the court is re- 
quired to hear the family council, if there is one,** 
although if members thereof instituted the proceed- 
ing they are not permitted to participate in its de- 
relative thereto.® 
effect only upon the rendition of a formal judg- 
The decree of interdiction is generally sub- 


Interdiction takes 


Sherman ‘Debt of Modern Law of 
Guardianship to Roman Law,” 12 
Mich. L. Rev. p 1380. : 

65. Civil codes: Arg. art 504 (470); 
Belg. art 490; Bol. art 259; Braz. art 
447; Ch. arts 443, 459; Col. arts 532, 
548; C. R. art 220 (1, 2);. Cuba art 
214; Dom. art 490; Ec. arts 432, 448; 
Fr. art 490 (spouse or relative); Hay. 
art 400; Hond. art 512° (1); It<-art 
326; La. Rev. art 390; Neth. art 488; 
Nic. art 334 (1); Pan. art 298; Pan. 
Canal Z! \arts)-532, 548." Pa ure §.2251% 
Port. art 315; Que. art.327; Rom. art 
436; Salv. art 460 (any person); Sp. 
art 214; Ven. art 422. See In re Bell, 
129 La. 26, 55 S 697 (half brother). 

66. Civil codes: Arg. art 504, (470) 
(department of minors); Belg. art 
491; Bol. art 259; Ch. arts 4438, 459; 
Col. arts 532, 548; C. R. art 220 (3); 
Cuba art 215; Dom. art 491;-Fr. art 
491; Hay. art 401; Hond. art 512 (3); 
It. art 326; Neth. art 489; Nic. art 
334 (3); Pan. art 299; Pan. Canal -Z. 
arts) O32, 554389 Pi Rei 9252-ePort.yart 
315; Rom. art 437; Sp. art 215 (pro- 
viding that in such cases the court 
shall appoint a defender of the one 
charged, while in ordinary cases the 
public attorney shall defend him); 
Ur. art 433 et seq; Ven. art 422. 

67. La. Rev. Civ. Code art 392. 

_ “The courts in this State have no 
jurisdiction of his person, and can 
render no decree affecting his per- 
sonal status, and interdict him. The 
courts of his domicil alone have ju- 
risdiction to ascertain his mental 
condition and to render the necessary 
decree reliéving him of the control 
both of his person and estate. No 
facts alleged, and no evidence re- 
ceived by the courts here, can place 
a person domiciled in a foreign juris- 
diction among the class of persons 
incapable of managing their persons 
and estates. A person alleged to be 
insane, Whose legal domicil is in a 
foreign jurisdiction, cannot, there- 
fore, be represented in this State by 
the appointment of a special curator. 
In re Dumas, 32 La. Ann. 679. The 
courts of this State must treat him 
as a sane person until the courts of 
his domicil have decreed otherwise 
by interdicting him.” Hansell v. 
Hansell, 44 La. Ann. 548, 551, 10 S 
941, 942. 

68. Civil codes: Belg. art 494; 
Cuba art 216; Dom. art 494; Fr. art 
494; Hay. art 404; It. art 327; Port. 
art 317; Que. art 329; Rom. art 440; 
Sp. art 216 (providing also that tle 
person charged shall be examined). 

69. Civil codes: Belg. art 495; 
Dom. art 495; Fr. art 495;\Hay. art 
Sia It. art 327; Que.’ art 329; Sp. art 


70. Civil codes: Arg. art 506 (472); 
Belg. art 502; Braz. art 452; C. R. art 
222; Dom. art 502; Ger. art 1896; Hay. 
art 411; It. art 328; Neth. art 500; 
Pan. art 300; P. R. § 250; Ven. art 423. 

{a] France.—(1) Civ. Code art 502. 
(2) The judgment must be rendered 
publicly. Civ. Code art 498. 

{b] Louisiana.— ‘The law  pre- 
scribes certain formalities, which 


1294 [40 C.J.] . 


ject to appeal.” 


management of his property.”? 


must be pursued, in order to obtain 
a judgment of interdiction against 
any person who, from being of the 
age of majority, is presumed to be 
eanable of managing his own affairs; 
and we know of no exception in, rela- 
tion to the deaf and dumb, The per- 
son in whose favor the mortgage is 
claimed, in the present instance, not 
having been interdicted in pursuance 
of the rules prescribed, is not one of 
those for whose benefit and protec- 
tion the article of the Code cited 


provides.” Babineau v. Bendy, 7 
lia. (248,262. 
{ec] Spain.—(1) Civ. Code art 213. 


(2) The findings of incapacity must 
be made summarily. Civ. Code art 
218. (3) And once made they con- 
tinue in full force until set aside in 
the manner prescribed by law. Sen- 
tence Supr? Trib, Oct. 21,.1897, Jur. 
Civ. (4) Where the party charged is 
found to be deaf and dumb, the ex- 
tent and limits of the tutorship shall 
be fixed according to his capacity. 
Civ. Code art 218. (5) The parties 
interested may attack the judgment 
by a direct. proceeding for that pur- 
pose. Civ. Code art 219. (6) But the 
defender of the one charged must 


have special. authority. Civ. Code 
art 219. 

“71. Civil codes: Belg. art 500; 
Dom. art 500; Hay. art 407; Neth. 


pris 495, 497; Sola v. Sola, 30 P..R. 
705. 

[a] France.—(1) Civ. Code art 
500. (2) A provisional administra- 
tor may be appointed after the first 
hearing. Civ. Code art 497. (3) 
And, even where the application is 
denied the person charged may be 
prohibited from transacting business 
without the assistance of an adviser 
who shall be named by the court. 
Civ. Code art 499. 

{b] Germany.—A tutor ad interim 
may be named after interdiction has 
been applied for, and pending a hear- 
ing, if, in the court’s discretion such 
a course appears necessary to aver 
serious injury to person or property. 
Civ. Code art 1906. 

[ce] In Louisiana the appeal does 
not supersede the judgment. Rev. 
Civ. Code art 395. But not under the 
Spanish Civil Code. 

[ad] Quebec.—(1) Civ. Code art 
332. (2) The interdiction of prodi- 
gals (drunkards) is not subject to 
apeal, Civ. Code art 336h. 

[e] Spain.—“In granting the right 
to bring an ordinary action the Code 
divests the decree of incapacity of 
the authority of res judicata. Tt 
does not give the decree a temporary 
character, for the decree creates a 
status which exists while it is acqui- 
esced in; that is, until the ordinary 
action is brought. Yet we think that 
a review by cassation does not lie in 
this case, because the decree of the 
court being susceptible of modifica- 
tion by the judgment that may be 
rendered in the ordinary action, the 
decree has not the final character 
required by article 1689 of Civil 


Bo pedumesy 4 Scaevola Civ. Code 
p 

72. Civil codes: Belg. art. 503; 
Dom. art 503; Fr. art 503; Hay. art 
412; Mex. art 420; Neth. art +501; 


Que, art 325; Ur. art 438; It. art: 336. 

[a] Louisiana. — (1) Rev. Civ. 
Code art 402 (defining “notoriously” 
as “generally known by those who 
saw and conversed with the party’). 
(2) Grounds found not to be noto- 
rious. Wolf vy. Edwards, 106 La. 
477, 31 S 58. 

73. Civil codes: Belg. art 497; C. 
R. art 226; Dom. art 497; Fr. art 497; 
ie art 407; Neth. art 495; Rom. art 


Acts anterior to interdiction may 
be annulled if the disability was then notorious.” 
In some jurisdictions temporary provision may be 
made for the care of the person charged and the 
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Who may be appointed. The curatorship of the 
interdict goes in succession to the spouse’? who has 
not been legally separated,’® to the father, and, 
in default of him, to the mother,’® to the children 


of full age,’? to the grandparents,’® and to the 


74. Civil codes: Arg. art 510 (476); 
Belg. art 506; Bol; arts 260, 261; 
Braz. art 454:'Ch. art 462 (1); Col. 


art-}5505,(1)8) (Ga iR.. art 226; Cuba art 
220 (1); Dom. arts 506, 507; Hay. 
arts 415, 416; Hond. art 516 (1); It. 
art 830; Neth. art 505; Nic. art 342 
(1); Ban. art, 804;' Pan. Canal Z. art 
550; P. R. § 256 (1); Port. art 320; 
Que. art 342; Rom. arts 451, 452; Sp. 
arieZ200-°()s Or lartv44iles Veni are 
427. 

France.—(1) Civ. Code arts 
506, 507. (2) ‘‘The article of our Code 
which is invoked as justifying the 
appointment by the judge without the 
intervention of a family meeting, is 
Article 4138, R. C. C., (400,.C. of 1825), 
which reads: ‘The wife may be ap- 
pointed curatrix to her husband, if 
she has, in other respects, the neces- 
sary qualifications. She is not bound 
to give security.’ The first sentence 
is taken from the Code of 1808. The 
second is an addition to it by the 
compilers of the Code of 1825. The 
main portion of the first Sentence was 
borrowed from the Napoleon Code, 
Article 507, which is in these words: 
‘La femme peut étre nommée tutrice 
de son mari.’ The difference between 
the two texts, thus far, consists in 
this, that the word curatrix is used 
in our Code, instead of the word ‘tu- 
trice’ found in the original. The 
French Code, however, contains an- 
other sentence, which is: ‘En ce cas, 
le conseil de famille réglera la forme 
et les conditions de l’administration, 
sauf le recours devant les tribunaux 
de la part de la femme qui se croi- 
rait lésée par l’arrété de la famille.’ 
That sentence was not retained by 
the framers of the Code of 1808, who 
replaced it by the provision, ‘if she 
has, in other respects, the nécessary 
qualifications.’ It is apparent that, 
when the first sentence was imported 
into our system, it was borrowed 
with the meaning attaching to it. A 
review of the- commentators of the 
jurisprudence relative to it estab- 
lishes conclusively that the curator- 
ship of interdicted persons has al- 
ways been considered as dative, with 
the exception stated, when it is le- 
gal. See Duranton, Vol. 3, pp. 683, 
752; Demolombe, Vol. 8,'p. 370; Fa- 
vard, Vo. interdiction, Sec. 2, No. 10; 
Delvincourt, Vol. 1, p. 481; Maguin, 
Vol. 1, 866; Chardon, Puiss. Marit., 
No. 87; Mourlon, Vol. 1, No. 1296; 
Marcadé, Vol. 2, p. 312, note; Baudry 
Lacantinerie, .~Dr. jCivij;,No. “L172; 
Delsol, Vol. 1, p. 393, No. 677; Cour 
de Cassation, 27 Nov. 1816. They are 
all to the same effect. Dative tutor- 
ship, or dative curatorship, is that 
which is conferred by a family meet- 
ing on a person having charge of a 
minor, or of an interdict. The wife 
is not of right the tutrix or curatrix 
of her interdicted husband; but she 
may be chosen by the family meeting. 
The law has , taken care to say ex- 
pressly that’ she can be appointed, 


because, on principle, women are ex-, 


cluded from the tutorship, unless in 
stated cases. The French, law de- 
clares that, in case the wife is ap- 
pointed (by the family meeting), the 
family meeting will prescribe or reg- 
ulate the mode of administration. 
An attentive consideration of these 
authorities shows that they: do not 
rest upon the second provision of the 
law, but solely on the first, which 
declares that the wife may be ap- 
pointed. Indeed, the second sentence 
may be treated as surplusage, and it 
is perhaps for that:reason that it 
was not engrafted in the Code of 


1808.” In-re Bothick, 43 lua., Ann. 
547, 549,.9 Sj477, 
{b] Germany.— (1) The | spouse 


may be appointed in preference to the 
parents and grandfathers and _ the 
wife may be named without the hus- 
band’s consent. Civ. Code art 1900. 
(2) These provisions as to the order 
of precedence are inapplicable to ad 
interim tutorships. Civ. Code art 


1907. 

{c] Louisiana.—(1) Civ. Code arts 
412, 413. (2) “The article of the 
Code of 1808 has remained intact up 
to the present time, with the excep- 
tion that it was enlarged in 1825, by 
the compilers of the Code of that 
year, so as to relieve the wife, when 
appointed, from the obligation of 
furnishing security. It contains, ab 
initio, a fragment of sentence which 
,is to the effect that the wife may be 
appointed curatrix of her interdicted 
husband, if she possesses, in other 
respects, the necessary qualifications. 
This addition may itself be consid- 
ered as surplusage, for the obvious 
reason that, had it not been made, it 
could not be denied that the wife 
could not be appointed, if she did not 
possess the necessary qualifications. 
So that Article 413, R. C. C., received 
in the light of the interpretation 
placed by the French jurists on Arti- 
cle 507, C., may be construed as 
meaning that the wife may be ap- 
pointed curatrix of her interdicted 
husband on the recommendation of 
a family meeting, and, in that event, 
will not be bound to give security.” 
Invne, Bothick, 43 a. *Anns 547, 557 
9S 477. (3) “When the family meet- 
ing appoints, it may, at the same sit- 
ting, and during the course of the 
same deliberations, regulate the ad- 
ministration by the wife, under re- 
serve of her right to claim redress 
eventually. By conferring on the 
wife the privilege of appointment, the 
law has merely relieved her from an 
incapacity otherwise absolute, and 
enabled her for the appointment, 
thereby placing her on an equal foot- 
ing in the class of persons susceptible 
of being appointed to the charge of 
the person and property of the in- 
capacitated unfortunate being.’ In 
re Bothick, supra. 

75. Civil codes: Braz. art 454; Ch. 
ant462. (i) Colt artyv5d0rChy Cay Re 
art 226; Cuba art 220 (1); It. art 330; 
Nic. art 342 (1); Pan. Canal Z. art 
550°C): Bort ant $20 °C)s "Spo art 220 
(1); Ven. art 427. 


[a] France.—Decision, Court of 
Cassation, Nove 25/5. 18a7 5 0S. 28 
1289). 

76. Civil codes: Arg. art 512 (478); 
Braz. art, 4545 °C) i Coe Re fart 22262 
Cubaart’ 2200062) *) Tivwartvsc0serans 
art 304° Bask.) § 256 (2)5" Port. -art 
30 (2); Sp: art 220 (2); Ven. art 

[al G@ ~— (1) These are 


given preference to the grandfathers; 
but neither parent need act if the 
pupil has been adopted by one other 
than the spouse of his father or 
mother, nor if either knew that the 
marriage was void. Civ. Code arts 
1899, 1900. (2) But neither is en- 
titled to name a tutor nor to ex- 
clude. anyone from the_ tutorship. 
Civ. Code art 1898. (3) A. protutor 
is not necessary if the father or le- 
gitimate mother has been appointed, 
although the latter may be named 
protutor upon her own application. 
Civ. Code arts 1903, 1904. 

77.. Civil codes: Arg. art 511 (477); 
Braz. art 454 (2);-Ch. art 462 (2):; 
Col, ant: 550,02) (GC. Re an’) 226° Cuba 
art 220 (3); Hond. art 516 (2); Nic. 
art 342 (2); Pan. art 304; Pan. Canal 
Ziartyb50) ) 3 Pa Riv §2256_,.(3).. dont. 
as 320 (3);.Sp. art 220 (3); Ur. art 


78 Civil codes: Ch. art 462 (3) 


For later cases, developments and changes in the law see cumulative Angotations, same title, page and note number, 


ots, - 


ys 


§§ 83-84] 


brothers, with preference to those of the full blood.” 

In Louisiana upon the removal of the tutor (cura- 
for) the court may appoint a provisional one but 
must, at the instance of the undereurator, convoke 
the family meeting to recommend a permanent one.*® 

Scope. The curatorship is limited strictly to the 
purposes of its creation as regards the person and 
property of the interdict.8! The rules governing 
the exercise of its functions are generally the same 
as those pertaining to ordinary tutorships.8? The 
curator must account to the court for the inter- 
dict’s property.’ He cannot retain funds of the 
interdict in order to satisfy the latter’s alleged in- 
debtedness to him.’ But where debts to others 
are manifestly due, payment by the curator after 
the interdict’s death, although irregular, will not 
be disturbed.®® This rule will not extend, however, 
to debts ‘‘incurred’’ after such death.’ The ex- 
penses of the interdiction proceedings, especially 
if they were instituted by others, are not chargeable 
to the curator, but he is obliged to keep them within 
reasonable limits.67 A judgment homologating (ap- 
proving) the account is prima facie evidence of its 
correctness,®* but is not res judicata and the pre- 
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sumption may be overcome by a sufficient showing.®® 

Curators of prodigals.°° In some jurisdictions 
a curator may be appointed for one who has been 
judicially declared a prodigal (spendthrift).°t The 
proceedings must be instituted by spouse, heirs, or 
public attorney in mostly the same way as those 
for interdiction on other grounds.°? The judgment 
must prescribe the acts which are forbidden to the 
prodigal and the powers which, in his name, the 
curator may exercise.?* The curatorship belongs, in 
the main, to the same persons as in ‘other cases of 
interdiction.°* The prodigal’s acts prior to the pe- 
tition for interdiction cannot be contested on the 
ground of incapacity.®% 

A curator ad bona may be appointed for a vacant 
inheritance or for an absentee without a representa- 
tive.°°> The curator ad bona is not personally re- 
sponsible for the absentee’s debts.°* 

[§ 84] d. The Family Council. This institution, 
which seems to have originated in France and to 
have spread to many civil law countries, is com- 
posed, usually, of relatives’ convoked and often 
presided over by a judge.°® But a person whose 
interests are adverse to those of the minor should 


{compare art 442 (2)]; Col. art 550 
(3) [compare art 537 (2)]; Cuba art 
220 (4); Nic. art 342 (4) [compare 
art 448 (2)]; Pan. Canal Z. art 550 
(3) figompare: art 637. (2)d; ee RR: 
$256) (4): , 

[a] Spain.—(1) Civ. Code art 220 
(4). (2) Where there are both pa- 
ternal and maternal grandparents, 
the males are preferred. Civ. Code 
art} 2202°(7)? Compares LR Cive 
Code § 256 (7). (3) Where they are 
of the same sex, those of the pa- 
ternal line are preferred. Civ. Code 
art, 2207 (7). 

79. Civil codes: Cuba art 220 (5); 
Hond. art 239 (5) 3" Py $256 (5b): 

fal Spain.—Civ. code art 220 (6) 
(providing also for the appointment 
of unmarried sisters and that where 
there are several brothers or sisters 
“the males shall be preferred to fe- 
males and older to younger’’). 


[b] Collaterals to the fourth de- 
gree.—Civil codes: Ch. art 462 (5) 
[compare art 448 (3)]; Col. art 550 


(5); Nie. art 342 (6) (third degree); 
Pan. Canal Z. art 550 (5). 
80. State v. King, 113 La. 905, 37 


S 871. 
81. Civil codes: Arg. art 515 (481); 
art 458; Cuba art 229; Neth. 


Braz. 
art 508: Pan. art 309. 

-f[a] France.—(1) The interdict’s 
jncome must be so applied as to im- 
prove his condition and hasten his 
recovery, and. the family council 
should see to his confinement in an 
asylum, public or private. Civ. Code 
art 510. (2) Questions pertaining to 
the marriage of a child of the inter- 
dict should be settled by the family 
council subject to judicial approval. 
Civ. Code art 511. Compare Belg. 
arts 510, 511; Dom. arts 510, 511; La. 
Rev. art 418. 

{[b] Germany.-—(1) Civ. Code art 
1901. (2) Judicial approval is re- 
duired for advancements from the 
interdict’s property and leases or 
other contracts, involving periodical 
performance and running more than 
four years. Civ. Code arts 1822, 1902. 

[ce] Italy.—Dowry and other mat- 
rimonial arrangements of interdict’s 
children are settled by the family 
council or the curatorship. Civ. Code 
art 334. 

{d] Porto Rico.—Civ. Code § 262 
(similar to Spanish provisions be- 
low). 

[e] Spain.— The curatorship is 
limited to the representation of the 
interdict in court, the administration 
of his property and that of his chil- 
dren or others under his authority, 
and the care of the latter until an- 
other tutor is provided. But the in- 
terdict’s wife exercises the parental 


authority over their common chil- 
dren, unless she is a minor, in which 
case she acts under the direction of 


father. mother, or tutor. Civ. Code 
art 229. 
82. Civil codes: Belg. art 509; 


Bol. arts 263-265; C. R. art 231; Dom. 
art 509; Fr. art 509; Ger. art 1897; 
LAY. nat 4 Se EOnda arts S09s. Lt. cant 
329; La. Rev. art 415; Neth. art 506; 
Que. art. 348; Ur. art 384; Vick v. 
Volz, 47 La. Ann, 42, 16 S 568; In re 
Onorato, 46 La. Ann. 738, 14 S 299; 
Webre’s Succ., 36 La. Ann. 312; In re 
Rochon, 15 La. Ann. 6. 

83. In re Onorato, 46 La. Ann. 73, 
14 S 299; McKenzie v. Bacon, 40 La. 
Ann. 157, 4°-S 65; Webre’s Succ., 36 
La. Ann. 312. 


84 McKenzie v. Bacon, 40 La. 
Ann. 157, 4 S 65. 7 
85. In re Onorato, 46 La. Ann. 


73, 77, 14 S 299, 300 (“As a practical 
question, in the present case, it would 
not serve any useful purpose to have 
these payments recalled in order that 
they may be carried in the account 
of another administration. It is not 
alleged that the heirs or the creditors 
are affected by the mode of settle- 
ment followed. The argument of the 
opponent is that the curator’s au- 
thority ceased at the death of the in- 
terdict, and that it was then his duty 
to pay over to the executor amounts 
in his hands. Technically the execu- 
tor represented the succession, and 
should have delivered the funds as 
contended, 
sufficient grounds to set aside. these 
payments. But they must be proven 
correct by him, and in the event of 
his failure he becomes responsible. 
This is the penalty to which he has 
exposed himself’). 

86. Webre’s Succ., 36 La. Ann. 312, 
315 (“His functions ceased at the 
death of his ward, and he then. be- 
came powerless to incur any debts 
for her account. Nothing in our 
opinion precludes the administratrix, 
when she presents her final account, 
to provide for the payment of the 
expenses of the last illness and of 
funeral charges’’). 

87. In re Beecroft, 28 La. Ann. 824. 

88. La. Civ. Code art 356. 

89. In re Beecroft, 28 La. Ann. 824, 

$0. Anglo-American law see Spend- 
thrifts [36 Cyc 799]. 

91. Civil codes: Ch. art 442 et seq; 
Col. art 531 et seq; Cuba art 221 et 
seq; Ger. art 6; Pan. Canal Z. art 
bat et: seq; P. BR. 8° 207 et seq; Que: 
art 336a et seq; Sp. art 221 et seq. 

[a] Philippines.—(1) Evidence re- 
viewed and found insufficient to jus- 
tify a declaration of prodigality on 
the part of'an aged father at the in- 


This alone does not offer | 


stance of his son. Martinez v. Mar- 
tinez, 1 Ph. 184. (2) The late Justice 
Willard considered that Philippine 
Civ. Code art 221, providing for such 
declaration, had been repealed by 
Code Civ. Proc. §§ 559, 560: See 
Notes to Sp. Civ. Code p 33. 

92. Civil codes: Ch. art 443; Col. 
art 532; Cuba art 222; Pan. Canal Z. 
art 532; P. R. § 258. 

[a] Spain.—(1) Civ. Code art 222. 
(2) If the party charged fails to ap-. 
pear, he must be represented by the 
public attorney or a defender spe- 
cially appointed. Civ. Code art 2238. 

93. Civil codes: Cuba art 221. 

[a] Porto Rico.—Pending judg- 
ment the court should adopt such 
provisional measures aS May be 
necessary. to protect the property. 
Civ. Code § 257. 

{b] Spain.—(1) Civ. Code art 221, 
(2) The prodigal is not deprived of 
his marital or parental authority. 
Civ. Code art 224. 1 

94 Civil codes: Ch. art 448; Col- 
art 537; Cuba art 227; Pan, Canal Z.’ 
art 5387; P. R. § 260; Que. art 3360. 

[a] Spain.—(1) The spouses are 
not included... Civ. Code art 227. (2) 
The curator has no authority over 
the prodigal’s person. Civ, Code art’ 
224. (8) But administers the prop- 
erty of his children by a former 
marriage. The wife administers her 
own property, that of the children of 
both, and that of the conjugal part- 
nership; but must have judicial au- 
thorization to sell the same. Civ. 
Code art 225. 

95.) Civil “codes; (Cuba, art (22/65 
Hond. art 195; P. R. § 259 (providing 
also that subsequent acts are void- 
able if gravely prejudicial to the in- 
terests under the curatorship); Sp. 
art 226. 

96. Civil codes: Arg. arts 519-524 
(485-490); Ch. art 473 et sep; Col. 
art 561 et seq; Nic. lib I tit V c XI; 
Pan. Canal Z. art 561 et seq; Port. 
art 55 et seq; Que. art 347 et seq; 
Ur. arts 404-410. 

[a] In Louisiana “in 1830 the 
Legislature abolished the curator ad 
bona and ad litem and in all cases 
placed the estates of minors under, 
tutors and under-tutors until the 
minors should attain majority or be 
emancipated. The curator ad hoc 
was then the only person under our 
system who could be appointed to 
represent a minor unrepresented by 
an under-tutor.” Welch v. Baxter, 
45 La. Ann. 1062, 1064, 13 S 629. 
BEAR Le Page v. Monier, 12 Que. 


‘98. Civil codes: Belg. arts 405- 
410; Dom. arts 405-410; Fr. arts 405- 
410; Hay. arts 336-344; It. arts 249— 
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not be appointed to the family council.°® While the 
number of members varies, at least three are re- 
Under some codes 
the president of the council casts the deciding vote 
In other jurisdictions a tie vote 


quired to constitute a quorum.t 


in case of a tie.” 


is treated as equal to no recommendation.® 
if the person recommended is disqualified* or the 
council refuses to make a recommendation,® the 


court should appoint. 


263; Per. art 361 et seq; Port. art 207 
et seq; Que. art 250 et seq; Rom. art 
405 et sea; Sp. arts 298-299; Sw. arts 
364 et seq, 422 (‘supervising orphan 
council’’). 

[a] Cuba.—(1) Civ. Code arts 293- 
313. (2) Betancourt in his annotated 
edition of this code (Havana, 1916) 
ealls the family council ‘fan exotic 
institution without historic prece- 
dent in our legislation, first intro- 
duced by the Royal Decree of Feb. 3, 
1882 and viewed with real repugnance 
and antipathy by men of the law. 

{b] Germany.—(1) Civ. Code arts 
1858-1881 (familienrath). (2) A 
member of the family council need 
not be a relative. Civ. Code arts 
1860, 1861, 1866. 

[ec] Japan.—(1) Civ. Code art 944 
et seq. (2) “The Japanese family 
eouncil closely resembles the family 
meetings of Rome, France and Spain, 
and has its counterpart in Louisiana 
owing to the latter State having 
adopted the French law in 1808. It 
is curious that an institution such 
as this, which in Europe is _ consid- 
ered a curious ‘survival and descend- 
ant of an institution found among all 
primitive Aryan people,’ should have 
been in existence in Japan in a more 
or less crude form for centuries. Of 
course the general legal form or 
‘dress’ has been altered by the Japa- 
nese draftsmen in order to bring the 
institution more or less into line 
with the Western Codes, but the fact 
remains’ that the general idea and 
principle underlying the family coun- 
cil has come down from time imme- 
morial, showing that Japan too had 
a vague (though not formulated) 
conception of the family as a kind 
of corporate body whose members 
ought.to be consulted when any dan- 
ger threatened the ‘house’ or its con- 
nections.” 38 DeBecker Civ. Code 
Annot. (Jap.) p 180. 

[ad] Louisiana.—(1) It is called 
the “family meeting.” Rev. Civ. 
Code arts 281-291. (2) In the default 
of relatives, friends may be appointed 
as members. Marinovich’s Suce., 105 
La. 106, 29 S 500. (3) But only so 
many as are needed to fill vacancies. 
Carbajal’s Succ., 111 La. 944, 36 S 41. 
<4) And never if there are relatives 
enough. Fried’s Succ., 106 La. 276, 
30 S839; State v.. Pitot, 2 La. 534. 
(5) Women are _ ineligible. In re 
Bothick, 44 La. Ann. 1037, 11 S 712. 

{e] In the Philippines ‘‘all provi- 
sions of Spanish law ... giving to 
the family council any authority in 
the appointment of guardians for 
minors or other persons” are re- 
pealed. Code Civ. Proc. §°552. 

{f] So in Porto Rico the family 
council has been transferred to the 
district court. Its function has been 
abolished by “omitting the provi- 


sions” pertaining thereto, from the 
civil code. See Hamilton “Sp. Civ. 
Code,” 81 Harvard L. Rev. p 1103 
note. 

[g¢] Nor is it found in Argentina, 


Bolivia, Brazil, Chile, Colombia, 
Costa Rica, Mexico, or Uruguay. 

[h] “The family meeting is an 
advisory jury—one, however, differ- 
ing radically from. an ordinary jury 
in this, that it is constituted with 
direct reference to its members hay- 
ing a bias, a partiality, an affection 
for those upon whose affairs it is 
called to deliberate.” In re Bothick, 
44 Lia. Ann. 1037; 1041, 11 S 712. 

99. Civil codes: Ger. arts 1878, 
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1886; La. Rev. art 283; Fried’s Succ., 
106 La. 276, 30 S 839.’ Compare In 
re Bothick, 44 La. Ann, 1037, 11 S 
712. 

1. Civil codes: Cuba art 305; Ger. 
art 1860; Jap. art 945; Port. art 217; 
Sp. art 305. 

{a] But in France three fourths 
at least are ‘necessary for delibera- 
tion.” Civ. Code art 415. Compare 
Belg. Civ. Code art 415; Dom. Civ. 
Code art 415. 

[b] In Louisiana (1) at least five 
members are required. Civ. Code art 
281+ In re\ Baites;) 2 Ia. Ann. .947- 
(2) “The law has not left the compo- 
sition of family meetings to the un- 
trammeled discretion of the judge. 
It has prescribed in positive terms 
that the meeting shall be composed 
of at least five, and has prescribed 
in equally positive terms that it 
shall be composed of relations. Why, 
in prescribing the number of the 
members, the law has so emphatically 
fixed the lower limit, and left the 
upper limit undetermined, is obvious 
enough. Evidently, it was considered 
that not fewer than five persons 
should be called to the deliberations 
even if, in default of relations, 
friends had to be called in to fill out 
that number, but that, if more than 
five relations were available, there 
could be no objection to calling in as 
many more as might seem advisable, 
and that the discretion as to calling 
in this greater number might be left 
with perfect safety to the judge. 
But by this latitude it was not 
meant to convert the meeting of the 
family into a meeting of mere 
friends, or to leave it to the caprice 
of the judge so to do. Such an in- 
tention is nowhere expressed. The 
judge is authorized to appoint friends 
in default of relations. It is only in 
default of relations that he can ap- 
point friends. His power to appoint 
friends is conditional upon there be- 
ing a default of relations. Now, evi- 
dently, the default hére spoken of is 
an existing, unavoidable default, not 
one which, by increasing the member- 
ship of the meeting beyond the 
strictly requisite number, the judge 
may himself create at pleasure.” 
iy teas Succe., 111 La. 944, 954, 36 


2. Civil codes: Cuba art 305; Per. 
art 393; Sp. art 305. 

[a] France.—‘The precise ques- 
tion, as applicable to family meet- 
ings, is new in our jurisprudence, but 
the views herein announced are in 
accord with the construction of the 
Subject which prevails in French ju- 
risprudence.” 4 Laurent Droit Civ. 
p 578; 4 Demolombe Minorete p 186. 

8. Arlaud’s Succ., 42 La. Ann. 320, 
323, 7 S 532 (“It stands to reason that 
in all deliberative meetings the action 
ef the body must result from the ex- 
pressed will of at least a majority of 
the members composing the assem- 
bly, in the absence of which there is 
no action. In an election by the peo- 
ple a tie vote is no choice. And we 
take it that the members of a family 
meeting, who are equally divided, can 
no more make a recommendation than 
four justices of this court, equally 
divided in opinion, can render a legal 
or binding decree. ...In this case the 
judge’s sole authority to appoint a 
dative tutor was upon the advice of 
a family meeting. C. C. 270. And, 
as the family meeting convened for 
the purpose has failed to give its 


and nonresident foreigners. 


[§§ 84-85 


[§ 85] e. Qualifications—(1) In General. Under 
the Roman law, a person, although duly appointed, 
could not act as tutor unless possessed of the certain 
qualifications among which were citizenship, legal 
capacity, and male sex.® 
disability’ are disqualified under the modern civil 
So, generally, are women, except ascendants® 


Minors and others under. 


Other grounds have, 


advice, it follows that the appoint- 
ment made by the judge was made 
without legal authority or sanction’). 

4 In re Stansbrough, 51 La. Ann. 
1324, 26 S 276. 

5 Ex p. Wood, 6 Que. Pr. 70. 

[a] But unless there is a vacancy 
in the tutorship, a family meeting to 


select a tutor is unauthorized. Fu- 
qua’s Succ., 27 La. Ann. 271. 
[b] Pending proceedings for 


homologating (ratifying) one recom- 
mended by a family meeting, an ap- 
plication and an order based thereon 
for another meeting for the same 
purpose are void. In re Fried, 106 
La. 224, 30 S 695. 

6 Sohm Rom, L. (3d ed) p 494. 

[a] “As regards women, however, 
an exception was made in favour of 
a widowed mother and grandmother, 
who might on application obtain 
leave from the magistrate to act 
during widowhood as guardians of 


such of their children as were im- 
puberes.,” Sohm Rom. L. (3d ed) 
p 494. 

Va Civil codes: Are. “art. 432516) 
(398 [1]); Belg. art 442 (1); Bol. art 
200 CO  BYAZS Arey 41s. tise Opp lane 
497 (5) Colart, b86. (56) sis Reams 
181 Cs Dom sl lart. (442) Cs itesvank 


439°) Br, are 442. Cl) Gere art .47 sie 
Guat. art 340 (1); Hay—art.354 (1)3 
Hond, Sart. 558%, It.t arts 268. sar 
Japs Abbe OSF (Cli dete te Wee ati te er 


(1); Mex. art 462 (II); Neth. art 436 
(2), Nic. art 3883 Pan. art 266 (4, 2)$ 
Pan, Canal "Z, art 586 \(); Pers art 


231°(1); P. R. § 265 (1); Port. art 234 


(2); Ques art 282° .(2)5 vRoms artssss 
(1); Salv. art 498; Sp. art 237; Ur. art 
304 (1); Ven. art 356 (1). 

8 Civil codes: Arg. art 432 (8) 
(398 [8]); Belg. art 442a; Bol. art 
230 (3); Ch. art 499 (with certain 
exceptions), Cok, anti baw: Cr RR want 


181° ¢2).; Cuba art 237 .(7); Dom. art 
442 (3); He. art 488; Fr. art 442 (3); 
Guat. art 340 (3); Hay. arts 354 (3), 


8553 It, art) 268° CL)s) la. Revaart S02 
(2); Mex. art 462 (I); Pan. art. 256 
(2); Pan. Canal Z. art 587; Per. art 
Sol) (2) 3 Port, art 234 @)s Que Jart 
282 (3); Rom. art 383 (3); Sp. art 237 
(TD), Ur, art, 352, (2): Viens art 1356 
NE Auguste v. Trudeau, 2 La: Ann. 


[a] In Germany the consent of 


the husband is required. Civ. Code 
art 1783. 
[b] In Scotland married women 


eat akin Sh al Mackenzie Rom. L. 
p 157. 

9. Civil codes: Arg. art 432 (4) 
(398 [4]); Braz. art 414 (V) (excuses 
those living at a distance); Ch. art 
49% (6) COs Cok art -68'6 #(6))s5 Come 
art, 18 CM): Cubayart 23 Ra Gis pes 
art 486 (6); Hond. art 556 (4); Mex. 
art 462 (X); Nic. art 387 (4); Pan. 
art 256 (7); Pan. Canal Z. art 586 
(6); P. R. § 265 (11); Salv. art 496 
(6); Sp. art 237 (13); Ur. art 352 (6); 
ery ere 356 (5); Percy v. Provan, 15 

a. ; 


{a] Im Germany deprivation of 


civil rights is a disqualification. Civ. 
Code art 1781 (4). 
{b] Philippines. — “Dona Maria 


Munoz y Gomez was, as above indi- 
cated, removed upon the theory that 
her appointment was void because 
she did not reside in the Philippine 
Islands. There is nothing in the law 
which requires the courts to appoint 
residents only as administrators or 
guardians. However, notwithstand- 
ing the fact that there are not statu- 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§§ 85-86] 
meanwhile, been added, 


pupil.t? 


[§ 86] (2) Security. The Roman law required 
both tutors and curators generally to furnish proper 
security for the faithful administration of their 
An exception was made in the 
case of testamentary tutors, since their fidelity 
and diligence have been recognized by the testator,14 
and those appointed upon inquiry.'® 
civil law codes require from the tutor a bond for the 
faithful performance of his duties, as a condition 
But the exceptions 
of the Roman law are retained, for the most part, 
and security is not usually required of legitimate 
or natural tutors,!? nor of testamentary ones who 
have been relieved by the parent or testator,!* nor 
of provisional or special ones to serve but a brief 


respective trusts.1® 


precedent to assuming them.'® 


tory requirements upon this question, 
the courts, charged with the responsi- 
bilities of protecting the estates of 
deceased persons, wards of the es- 
tate, etc., will find much difficulty in 
complying with this duty by appoint- 
ing administrators and guardians 
who are not personally subject to 
their jurisdiction. Notwithstanding 
that there is no statutory require- 
ment, the courts should not consent 
to the appointment of persons as ad- 
ministrators and guardians who are 
not personally subject to the juris- 
diction of our courts here.” Guer- 
rero v. Teran, 13 Ph. 212, 217. 

10. Civil codes: Belg. art 444 (1); 
Bollart, 232) (1); Braz, art. 413—(v)); 
Che sant. .49:7..((8)is. Col, art (586, 8) 
Cerne art. 118i 40 )s (Cuba cart 237 1.(2; 


5); Dom. art 444 (1); Ec. art 486 
(8, 9); Fr. art 444 (1); Ger. art 1780 
(specifying habitual drunkenness) ; 


Guat. art 342 (1); Hay. art 355; Hond. 
alLegoD Om COvn alte vart. 2695. Jap. act 
908 (8); Mex. art 462 (VI); Nic. art 
BSiar(ow Le ans abu 25 or-Cl0) Pant. 
Canal °Z. art. 586 (8)s-Per. art 331 
(CISFH5) wR ha$' 265) .(3,°5)i5 Que: 
285 (1); Rom. art 385 (1); Salv. 
496 (7, 8); Sp. art 237 (2, 5); Ur. art 
352 (9); Ven. art 356 (8). 

[a] Louisiana, — (1) Rev. Civ. 
Gode art 303 -(1, 2); Hoyle’s Succ., 
109 La. 623, 33 S 625. (2) Concubin- 
age is a disqualification. Le Blanc 
v. Guidry, 3 La. Ann. 564. 

{[b] Quebec.—(1) Civ. Code arts 
284, 285. (2) The bad conduct must 
be notorious. St. Pierre v. Tucker, 
18 Que. Super. 451, 457. 
Arg. 


art 
art 


11. Civil codes: art 422 (5) 
(898 [5]); Ch. art 497 (4); Col. art 
586 (4); Cuba art 237- (6); Ec. art 
486 (4); Ger. art 1781 (3); Hond. art 
556, (3); Jap. art 908 (5); Nic. art 
387. (3)s5 Pan. Canal Z. art” 586. (4); 
Per are ool. Gb)isy ie. UR. 8. 2654 (6); 


Salv. art 496 (4); Sp. art 237 (6): 
Ur, art_352 (7): 

12. Civil codes: Arg. art 432 (398 

igi) ee and creditors); Belg. 
are 442 (3); Bol. art 230 (4); Braz. 
art 413 (3) (enemies); Ch. art 506; 
Cols anto0 4c. IR. -ant-1 8s )i Cuba 
art 237 (8-10); Dom. art 442 (4); 
Fr. art 442 (4); Ger. art 1779; Guat. 
art 384 (3); Hay. art 354 (4); Hond. 
ALE Doe Goel 0) set. are. 28, (3) sla, 
Rev. art 302 (6, 7); Mex. art 462 
(VII); Neth. art 436; Nic. art 390; 
Pan. art 256 (9); Pan. Canal Z. art 
594; Per. art 331 (10, 11); PB. Ro § 265 
(7-9); Port. art 234 (4, 5); Que. art 
282 (4); Rom. art 383 (4); Sp. art 237 
GLO) sy Orevart 8520 CLL) ven, art 
356 (9). 
Justinian Inst. lib I tit XXIV. 
An action also lay against the magis- 
trate for making an appointment 
without sufficient security. Justin- 
ian Inst. lib I tit XXV 2. 

[a] A constitutio of the Emperor 
Constantine gave the pupil a tacit 
(implied) hypotheca on the property 
of the tutor or curator. 5 Codex pp 
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including bad conduct,’° 
bankruptcy," and interests adverse to those of the 
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time or to take charge of little.19 
usually required to be secured by a mortgage or 
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The bond is 


pledge,”° or an hypotheca may be accepted in lieu 


be accepted.?* 
Scope. 


Some modern 


37, 20. 

14. Justinian Inst. lib I tit XXIV. 

15. But even among these, where 
there were several, one was given a 
preference, Justinian Inst. lib I tit 
SOWA ale 

16. Civil codes: Braz. art 418 et 
seq; Chivart 375: Col) art. \465; Cuba 
art 252 et seq; Ec. art 364 et seq; 
Guat. art 344 et seq; Hond. art 450 
et seq; It. art 292; Jap. art 933 (op- 
tional with family council); Mex. art 
480 et seq; Nic. art 417 et sea; Pan. 
art 268 et seq; Pan. Canal Z. art 465; 
Pers, art,o46 (3) bs Riws 240, etesed: 
Salv. art 394 et seq; Sp. art 252 et 
seq; C. R. art 193 et seq; Ph. art 252 
et seq; Ur. art 320 et seq. 

[a] Louisiana. — (1) Reva (Cin, 
Code arts 317-319; Lange’s Succ., 46 
La. Ann. 1017, 1020, 15 S 404; Schilt- 
meyer’s Succ., 6 La. Ann. 64. Com- 
pare Foley’s Succ., 34 La. Ann. 129. 
(2) “The tutor must comply with the 
law regarding security he should 
furnish, before he can be permitted 
to receive the amount of the sale due 
by the adjudicatee. .... Until a satis- 
factory showing is made, and such 
security is given as will prove ac- 
ceptable to the District Court, the 
purchase price of the property in- 
volved in this case must remain in 
the immediate control of that court.” 
Lange’s Suce., supra. 

{b] Spain.—Until the bond is exe- 
cuted the protutor has charge of the 
pupil’s property. Civ. Code art 256. 

LZ. ~Civilcodes: .Chivart 73f5aCis)- 
Col) art.4655;:@); Cuba, art 12.60% (1)is 
Ee. art 365 (1); Guat. art 350 (1, 2); 
Hond. art 455 (1); Mex. art 487 (III); 
INicshaart 417% @) 3) Pan. wart, 269)8¢1): 
Pan. Canal Z. art 465 (1); Ph. art 260 
(1); Salvetartes95 .@)55Sp: art 260 
GC) air. ant 321 GZ 

[a] Souisiana. — (1) Rev. Civ. 
Code art 318. (2) A bond exacted 
from a natural tutor cannot be en- 
forced. Aucoin v. Guillot, 10 La. 
Ann. 124, 125 (“The maxim that asa 
man consents to bind himself so shall 
he be bound is not fairly applicable 
to such a judicial bond, which is not 
in legal contemplation purely volun- 
tary, but is required by the Judge 
from the parties as the condition for 
the exercise of a function. If he be 
entitled to such exercise withoutr 
bond, its judicial ex parte exaction 
is illegal, and the bond must there- 
fore justly be deemed inoperative 
against the surety’). (3) A mother 
who continues as tutrix after her 
husband’s death may be required to 
give bond upon remarriage. Smith 
v. Dickerson, 2 La. Ann. 401. (4) 
And such bond may be executed by 
the family meeting as a condition of 
its assent to such remarriage. 
juandry sSuce., dt. La. Ann. 85.55 (5) 
But in the absence of such require- 
ment the tutrix may be reappointed 
in such case without bond. Molinari 
v. Fernandez, 2 La. Ann. 553. (6) 
Generally upon the advice of the 


of bond ;?1 and in some jurisdictions there is a tacit 
or ‘‘legal’’ hypotheea upon all the tutor’s moy- 
ables.*? If neither is possible, personal security may 


The bond covers the value of personalty 
which the tutor receives as well as the pupil’s in- 
come and profits.?* 
ily council obtains, it fixes the amount subject to 
judicial review,7® 
sureties of a tutor whom it has authority to name.?* 
The amount of the bond may be increased or re- 
duced as circumstances require, but it cannot be 
canceled until the tutor’s accounts are approved.?’ 

The bond or its substitute must be recorded in 
the proper public office,?® but its execution may be 


In jurisdictions where the fam- 


and it sometimes passes on the 


family meeting a tutor may be ap- 
pointed without bond. Markham vy. 
Schardt, 26a. Ann.7.03)  (¢7)' And 
one sg appointed need not give bona 
merely because of the conversion of 
assets from realty into personalty. 
Destrehan’s Succ., 4 La. Ann. 367. 
(8) Where the mother, as natural tu- 
tor, obtains the family meeting’s 
consent to her remarriage, the prop- 
erty of her second husband as co- 
tutor is not under legal mortgage to 
secure the faithful performance of 
his duties. Deblanc v. Gary, 21 La. 
Ann. 689. 

18. Civil codes: Cuba art 260 (2, 
3); Mex. art 487 (1); Pan. art 269 (2); 
P:R. § 276 (1)5.Sp: art-260/(2,. 3): 

19. Civil codes: Ch. art 375 (2, 3); 
Col. art 465, G2) 3) yBceart) 865 (2, 3)% 


Guat. art . 350) (3)3> Hond. ~art ~4655 
(25 Se Nich art) 407) (2) (3) Banwart 
269 (3,0 4)3/ Pan. (Canale Zi, artac465, 


(2, 3); Salv. art 395; Ur. art 321. 

[a] Louisiana.—The tutor may be 
relieved from giving bond by show- 
ing that he has, within the state, 
unencumbered immovables worth 
double the amount of’ the security, 
or if he gives a special mortgage on 
immovables worth half that amount. 
Rev. Civ. Code art 320. 

20. Civil codes: Braz. art 418; 
Cuba. art. 253; Hond. art 451; Mex. 
arts 480-482; P. R. § 271; Sp. art 253. 

21... Civil. ‘codes: Ch. art) 3.76% ‘Col: 
art 466; Ec. art 366; La. Rev. art 320; 
Nic. art 418; Pan. ‘Canal Z. art 466; 
Salv. art 396. 

22. Per. Civ. Code arts 350, 351. 

{a] Louisiana.—The tacit mort- 
gage upon the property of a surviv- 
ing parent as tutor affords a sufficient 
security, without bond. Labranche 
v. Trepagnier, 4 La. Ann. 558. 


23. Civil ‘codes: Cuba art 253; 
Guat. art 359 et seq; Hond. art 451; 
Sp. art 253. 

24. Civil codes: Cuba art 254; 
Guat. art 361; Hond., art 452; Pan. 
art 270; Sp. art 254. 

[a] ‘Mexico.— The bond should 


cover the average rents and profits 
(calculated for a two year term) of 
real estate, the value of personalty, 
and commercial or industrial assets 


appearing from the books. Civ. Code 
art 483 
[b] Porto Rico.—(1) Civ. Code 


§ 278. (2) The amount is based upon 
the appraised value of the property. 
Civ. Code § 272. 


25. Civil codes: It. art 292; Sp. 
art 255. , Compare PB. dR. *§ .27b. 4 But 
in Louisiana the judge fixes the 
amount. Rev. Civ. Code art 318. 

26. Commaux vy. Barbin, 6 Mart, 
N. S. (La.) 454. 

27. Civil codes: Guba) art 259% 
Hond. art 454; La. Rev. art 378; 
Mex. art 484; Pan. art 271; P. R. 
§ 275; Sp. art 259. 

28. Civil codes: Braz. art 418; 


Cuba art 257 [compare art 258]: 
an VREVPALtseo lO oad me. en Soa ee 
Sp. art 257 [compare art 258]. 
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presumed, although it is not found in the records.”® 

[§ 87] (3) Oath. The later Roman law required 
the tutor or curator to pledge himself to act as a 
In some _ jurisdic- 
tions an oath of office constitutes a condition prece- 
dent to the exercise of the tutorship; but the re- 
quirement is not a common one in the codes of 
civil law countries.*! In Germany ‘‘clasp of hand’’ 
takes the place of an oath by the tutor.** Where the 
oath is prescribed, failure to take it leaves the tutor 


bonus paterfamilias would.*° 


without capacity to sue as such.** 


[§ 88] f. Excuse. One appointed tutor or curator 
was required by the Roman law to accept unless 
he should present a legally recognized ground of 


excuse.*4 Such grounds included 


service in the same ecapacity,*° engagement in other 
publie service, incompetency, interests adverse to 
the pupil’s, and the possession of three or more 
‘children.°° Practically all of these grounds are re- 
produced in modern eivil law codes,** and some 
Thus under some codes, only 
in the absence of eligible relatives can strangers 
Under others, domicile 
distant from the place of exercising the tutelage 


others are added.*® 


be compelled to accept.*? 


29. Especially where they are 
confused and the tutor has been rec- 
ognized by the court. Hoover v. 
Sellers, 5 La. Ann. 180. } 

{a] Letters tutelary, reciting that 
the tutor has complied with the re- 
quirements of the law, afford evi- 
dence that a proper bond was fur- 
nished. Smith v. Porter, 16 La. Ann. 
370. 

30. Nov. LXXVIII c VII. 

31. Civil codes: Per. art 346 (1); 
Que. art 291; Campbell v. Bell, 11 
Montr. Leg. N. 346. ; 

[a] Louisiana.—(1) Rev. Civ. 
Code art 334; Stilley v. Stilley, 20 
La. Ann. 53; Boyer v. Tassin, 9 La. 
Ann. 491; Gonsoulin v. Migues, 5 La, 
Ann. 565; Butler v. Her Creditors, 5 
Mart. N. S. 624. Compare Herriman 
v. Janney, 31 La. Ann. 276. (2) “‘The 
Freneh commentators on the corre- 
sponding articles of the Napoleon 
Code, to which we have been referred 
by the counsel, can assist us but lit- 
tle, as no oath is required by that 
Code from any kind of_ tutor.” 
Mitchell v. Cooley, 12 Rob. 636, 637. 


(3) “Even the natural tutor is re- 
quired to take an oath.” Mayes v. 
Smith, 11 Rob. 508, 504. (4) Minors 


are not properly represented in court 
by one who has taken an oath merely 
as curator ad hoc and not as tutor 
ad hoc. Brian v. Bonvillain, 52 La. 
Ann. 1794, 28 S 261. (5) But omis- 
sion of the oath will not relieve one 
acting as tutor from liability to his 
pupil. Way v. Levy, 41 La. Ann. 447, 
6S 661. (6) A curator who has acted 
under a regular appointment will be 
presumed to have taken the oath. 
Ball v.- Ball, 15 La. 173. 
32. Civ. Code art 1789. 


{a] A certificate of appointment is 
also issued. Civ. Code art 1791. 
33. Mitchell v. Cooley, 12 Rob. 


(La.) 636; Campbell v. Bell, 11 Montr. 
Leg. N. (Que.) 346. — 


Sandars Justinian : (Hammond 


34. 
ed) p 145. 
35. “Three tutelages or curator- 


ships unsolicited, excuse during their 
continuance, from the burden of a 
fourth. But the tutelage or curation 
of many pupils, as of several broth- 
ers, under one patrimony, is reckoned 
as one only.” Justinian lib I tit XXV 
par 5. Compare par 18. 

36. Justinian Inst. lib I tit XXV. 

87. Civil codes: Belg. art 427 et 
seq; Bol. art 220 et seq; Braz. art 
414 et seq; Ch. art 514; Col. art 602; 
C. R. art 184; Cuba art 244 et seq; 
Dom. art 427 et seq; Ec. art 503 
et seq; Fr. art 427 et seq; Ger. arts 
1780-1786; Guat. art 331 et seq; Hay. 
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appointment.*! 


pointment.*# 


is a sufficient excuse.*° 
within a limited time after notice is received of the 
But in the absence of such grounds 
the appointee must serve.*? 
any damage to the pupil from failure to qualify.** 
Kixeuses must first be presented to the family coun- 
cil in jurisdictions where it has the power of ap- 
Otherwise they must be presented to 
the courts,*® which may also review the action of 
the family council.*® 


[$§ 86-89 


Excuses must be presented 


And he is liable for 


If applicant is successful, 


those who rejected his excuse are liable for the 


ing him.*8 
actual or prior 


a family,*® and 


art 350 et sea; Hond. art 569 et seq; 
It. lib I tit IX sezione V (art 272 
et seq); Jap. art 907; La. Rev. art 
292 et seq; Mex. art 469 et seq; Neth. 
art 434; Nic. art 402 et seq; Pan. art 
259 et seq; Pan. Canal Z. art 602; 
Per. art 333 et seq; Port. lib I tit VII 
cap III § IX (art 227 et seq); Que. 
arts 274-277; Rom. art 370 et seq; 
Salv. art 510 et seq; Sp. lib I tit IX 
cap VII (art 244 et seq); Sw. art 383; 
Ur. art 353; Ven. art 361 et seq. 

38. Jap. Civ. Code art 907 (5) 
(adds “and when there is any other 
just reason’’). 


39. Civil codes: Belg. art 432; 
Braz. art 415; Cuba art 245; Dom. 
art 432° Fr. art’ 432° Wa, Rev. art 


295; Port. art 228; Que, art 273; Sp. 
art 245. 

40. Civil codes: Ee. art 503 (4); 
Ger, art, 17865 Per. ‘art 833° (2). Saly. 
art 510 (4). 

41. Civil codes: Cuba art 247 (ten 
days); Hond. art 574 (thirty days); 
Pan. art 263 (eight days); Sp. art 
247 (ten days). 

42. Civil codes: Belg. arts 413, 
418, 419, 420; Braz. art 417; Cuba arts 
202, 246; Dom. arts 418, 418, 419, 
430; Fr. arts 4138, 418, 419, 430; Hay. 
arts 340, 344; La. Rev. art 299; Per. 
arts 336, 337; Port. art 230; Sp. arts 
202, 246; Ur. art 358; Ven. art 365. 

a] Germany.—(1) Civ. Code art 
1785. (2) Acceptance may be en- 
forced by a maximum fine of three 
hundred marks. Civ. Code art 1788. 


[b] The undertutor need offer no 
excuse and may _ resign. In . re 
Walker, 14 La. Ann. 631. 


43. Civil codes: Cuba art 250; Ec. 
art’ “bil4*\ Ger) art’ 1787s Hond. ‘art 
576; la. Rev. ‘art 268; Port. art 281: 
Salv. art 521; Sp. art 250; Ur. art $10. 


44. Civil codes: Belg. arts 438, 
439; Cuba art 247; Dom. arts 438, 
439s Shr! Swarts V43s8o 239°" Haw.) art's 
352, 353; Sp. art 247 (providing that 


if the tutor was not present at the 
meeting which appointed him his 
excuses must be offered within ten 
days after notification thereof). 

45. Civil codes: Braz. art 417; Ec. 
art 514; Ger. art 1786; Hond. art 569 
(8); La. Rev. art 299; Pan. arts 261, 
263; Salv. art 521; Ven. art 363. 

46. Civil codes: Belg. art 440; Cuba 
art 249; Dom. art 440; Fr. art 440; 
Hay: art 358; Sp! art 249. 

[a] During the pendency of such 
proceedings the applicant must con- 
tinue to act or incur liability for 
the acts of one substituted for him. 
Sp. Civ.-Code art 250. 

47. Civil>codes: Belg. “art 441; 
Dom. art 441; Fr. art 444; Hay. art 


[§ 89] g. Administration—(1) In General. 
der the Roman law the standard of administration 
required of a tutor, as indeed of most others, was 
that of a bonus paterfamilias—a good father of 


in the modern civil law.°° 
gestio was authorized to conclude any juristie act 
on behalf of his pupil,*! and this rule likewise re- 
appears in the modern law, so that the tutor repre- 
sents the pupil in all ordinary civil acts.*? 


costs;47 but in some jurisdictions the one who is 
excused loses any benefits under the will appoint- 


Un- 


this has been expressly retained 
The Roman tutor with 


Under 


353. Compare Sp. Civ. Code art 249. 

48. Civil codes: Cuba art 251; 
Hond. art 579 (liable); Mex. art 477; 
Port. ‘art 2382; Sp. art 251. 

49. Justinian Dig. XXVI, VII, X; 
Mackenzie Rom. L. p 153. But on 
the other hand the Roman tutor was 
liable only for lack of diligentia 
quam in rebus suis (such diligence 
as he employed with reference to 
his own property). Justinian Dig. 
RSV i fpr: 

50. Civil codes: Arg. arts 446 
(412), 447 (413); Belg. art 450; Bol. 
art 235; ‘Cuba art 264 '(4);-Dom-~art 
450; Fr. art 450; Guat. art 361; Hay. 
art 361; Hond. art 466; La. Rev. 
art 337; Neth. art 443; Per. art 346 
(T); Que. art 290; Salv. art 411; Sp. 
art 264 (4); Lay v. O’Neil, 29 La. 
Ann. 722; Foulkes v. Howes, 11 La. 
Ann, 448. 


Loan Sohm Rom. L. (3d ed) pp 495, 
52. Civil Codes: Arg. art 445 
(411); “Belg: art 450; Bol. art’ 235; 


Braz. art 426 (1); Ch. art 390; Col. art 
480; C.. R. art: 203; Cuba art 262: 
Dom. art 450; Ec. art 380; Fr. art 
450; Guat. art 375 (except recognition 
of children and execution of wills); 
Hay. art 361; Hond. art 465; It. art 
277; Jap. arts 915 (4), 933; La. Rev. 
art 337; Mex. art 497; Neth. art 441; 
Nic. art 425; Pan. art 280; Pan. Canal 
Z. art 480; Per. art 346 (10, 11); P. R. 
So 2b Use OL Ge Abt sa coun lh) Quel neue 
290; Salv. art 410; Sp. art 262; Sw. 
art 407 Ur art 384°) Ven cart) s6 7 

[a] Louisiana.—(1) Civ. Code art 
337. Foucher’s Succ, 30°‘La. Ann. 
1017, 1019 (holding ineffective a tes- 
tamentary clause requiring the ap- 
pointment of special administrators 
to take charge of property devised to 
minors. “It is always the tutor and 
no other than the tutor, who admin- 
isters the estate of the minor, and 
represents him in all civil acts’). 
(2) “Objection was made to the right 
or power of Ames to provoke a ju- 
dicial sequestration of the property. 
We are very clear that his power 
was ample. He is the nearest male 
relative, and bound under penalty of 
incurring damages to take charge of 
the tutorship, Civil Code, art. 286, 
and was therefore bound, in applying 
for the tutorship, to take at once any 
conservatory measures that were nec- 
essary for the protection of the 
minor’s property.” Walker’s Succe., 
32 La. Ann. 321, 324. 

{b] Judicial sales excepted.—‘Al- 
though in pursuance of section 277 
of the Civil Code the tutor represents 


the minor or incapacitated person in’ 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§ 89] 


the Roman law it was customary for the pretor 
(judge) to decide where the pupil should be edu- 
But the modern civil law usually gives 
the parents or the family council charge of educa- 
tional matters leaving the tutor to carry out their 
The family council also determines the 


eated.°s 


directions.°4 


MODERN CIVIL LAW 


amount to be devoted to the pupil’s maintenance.*® 


all civil acts, except those which by 
express provision of law said minors 
or incapacitated persons may execute 
for themselves, this is no reason why 
the marshal of the corresponding dis- 
trict court who under the express 
provision of the law has conducted 
the auction and made the sale should 
not execute the transfer of title to 
the property sold instead of the 
minor’s tutor, the same as in cases 
where property belonging to persons 
of full age are sold at public auc- 
tions and under judicial authority for 
the execution of judgments in spite 
of the fact that those persons of 
age represent their own title and in- 
terest. The tutelar action of the pub- 
lie authority through the marshal 
of its court under the responsibili- 
ties placed upon him should protect 
the interests of minors rather than 
prejudice them.” Jimenez v. Regis- 
trar of Property, 17 P. R. 1065, 1067. 


53. ‘Justinian Dies “XX VII,) II; 
Justinian Codex V, XLIX. 
54 Civil codes: Ch. art 428 et 


seq; Col. art 517 et seq; Cuba art 264 
(1); Guat. art 365 et seq (judge); 
It, art’ 278» Jap. arts~921; 924; “a. 
Rev. art’ 360; “Pan. art 281; Pan. 
Canal Z. art 517 et seq; P. R. § 279 
(1); Port. art 243 (2); Sp. art 264 (1); 
Ven. art 368 et seq. Compare Ger. 
art 1801. 

[a] However, the tutor has _ the 
direction, under some codes. Civil 
codes: Braz. art 424 (1); C. R. art 
204; Mex. art 497; Nic. art 427; Sw. 
art 405; Ur. art 385 et seq. 

55. Civil codes: Jap. art 924; La. 
Rev. art 350. 

“In regard to the other items of 
the account, although they seem to 
have been for the necessary main- 
tenance and education of the minor, 
we feel constrained, under the posi- 
tive provisions of the Code, to reject 
the same. It was in the power of 
the tutor, with the advice of a fam- 
ily meeting, to have used some por- 
tion of the capital for the mainte- 
nance of his ward. By not obtaining 
the authority from the family meet- 
ing, he trusted to the minor’s own 
sense of justice and right, and she 
has decided against him. <As the law 
now is, he has no redress. Moore v. 
Nicholls, 5 La. 488, 490; Tegart v. 
McCaleb, 10 La. Ann. 288, 289; Payne 
vy. Scott, tutor, 14 La. Ann. 760. The 


same point was also decided in Fran- 


chebois v. Richard, tutor, at Opelou- 
sas, in 1858, not reported.” McWil- 
liams v. McWilliams, 15 La, Ann. 88. 
See Sims v. Billington, 50 La. Ann. 
968, 24 S 6387. 

56. Civil codes: Arg. art 452 (418) 
et sea; Belg. art 451; Braz. art 423; 
Ch. art.378 et seq; Col. art 468 et seq; 
Cc. R. art 198 et seq; Cuba art 264 (3); 
Dom) art 451; Ec. art (868 et jseq 
(within. ninety days); Fr. art 451; 
Ger. art 1802; Guat. art 348 (within 
thirty days); Hay. art 362; Hond. art 
400° Melty ark, «28h. 0 Gav Beart 1 .o 1A: 
Mex. art 506. et.seq;.Neth. art 445; 
Nic. art 430 et seq; Pan. art 273 et 
seq; Pan. Canal Z. art 468 et seq; 
Per, art 346, G)ui-Ps BR: 8 
Port. art 248 (4); Que. art 293; Salv. 
art 398 et seq (ninety days); Sp. art 
264 (3); Sw. art 398; Ur. art 373 et 
seq; Ven. art 371 et sea. 

[a] Appraisement, by experts 
named by the family council, of prop- 
erty delivered to the tutor is re- 
quired. Sp. Civ. Code art 266. 

[b] Waiver.—Any claims against 
the pupil, held by the tutor and not 
inventoried by him after notice from 
the protutor, are treated as waived. 
Sp. Civ. Code art 267... 

57. Civil codes: Cuba art 236 (1); 


279-1) 


Ger: AreeLao2: Pond. tarte46isu okt. 
art 2782) Jap: acer Ite Port. cartiegds 
(3); Sp. art 236 (1). 

_ [a] Louisiana.—‘‘It is next ob- 
jected, the inventory was not regu- 
larly made, as the under tutor did 
not assist at it. By the 329th article 
of the Louisiana Code, his presence 
is not necessary. But it is contended 
the 54th article of the old Code, page 
68, was still in force, and unrepeale@ 
at the time the inventory was made. 
The French text of that article did 
not require the presence of the under 
tutor; the English did. The New 
Code adopted the former.’ Etie v. 
Cade, 4 La. 383, 390. See Frere v. 
Frere, 1 Mart. N. S. 462 (decided un- 
der the old code). 

[b] Two witnesses named by the 
family council are also required and 
the latter may likewise require au- 
thorization by a notary. Sp. ?Civ. 


Code art 265. 

58. Civil codes: Arg. arts 468 
434)" 4702 OO) (£43 1159 LO}):. Belle. 
art 45 Che Are soos, Cole ant. 43.0¢ 

R. art 206. (1); Cuba arts 269 
(5), 275 (1); Dom. art 457; Ee. art 
S83 errr art’ 49> “Guat are. sve meL 
seq; Hay. art 368; Hond. art 468; 
Te arts 2296, 300; S0ls ela: Kev. art 
S39 Mex, “art! 5165 "Nethueart® 451: 
Nic. art 444; Pan. art 283 (1); Pan. 
Canal Z™ art 483" “Pers vart)346 (9) 
Ph. arts’ 269° (5); 275 (1)3 Py RR. §§ 282 
(5). 285) (Ch) Que. cart 348:" Salve. arc 
413; Sp. arts 269 (5), 275 (1); Sw. art 
421; Ur. art 395; Ven. art 385; Ro- 
sario v. Manila R. Co., 22 Ph. 140, 150; 
Pichette v. O’Hagan, 2 Montr. Super. 
(Que.) 384; Pollico v. Elvidge, 13 
LCJur (Que.) 333; Normandeau_ v. 
Amblement, 2 Revdelegis (Que.) 207, 
1 RevdeLegis 506. 

{a] Germany.—(1) Civ. Code arts 
1804, 1819, 1821. (2) A tutor who 
makes personal use of the pupil’s 
funds must pay interest at four per 
cent. Civ. Code arts 1834, 246. 

{b] Porto Rico.—(1) Civ. Code 
§§ 282 (5), 285 (1). (2), “Article 234 
of the Code of Commerce was in 
force in this island when the Span- 
ish Civil Code went into effect. It 
was recognized as in effect by this 
court in its decision of June 27, 1908, 
in holding in the case of Celenti v. 
Registrar of Property, 14 P. R. 671, 
that in accordance with the provi- 
sions of article 234 of the special 
Code of Commerce the guardian, 
Candido Farifa y Septlveda, did not 
need the authority of the family 
council of his minor brothers and 
sisters for the dissolution and divi- 
sion of the firm of Successors of C. 
Farifa & Company, although the 
Registrar of Caguas held a contrary 
view. The doctrine laid down in the 
said decision forces us to the conclu- 
sion that judicial authorization is 
also unnecessary for the liquidation 
and distribution of the assets of a 
commercial partnership in which a 
minor is interested, as in the present 
case. If this court held that the 
authorization of the family council 
was not necessary under the pro- 
visions of article 269 of the Spanish 
Civil Code because. of the provisions 
of article 234 of the Code of Com- 
merce, the authorization of the dis- 
trict court for the liquidation and 
distribution of the assets of a com- 
mercial partnership is also unneces- 
sary for the same reason under the 
provisions of section 282 of the Re- 
vised Civil Code, for this section 
makes no change except that of sub- 
stituting the necessity of the au- 
thorization of the district court fo. 
that of the family council required by 
article 269 of the Spanish Civil Code 
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Inventory. The tutor is usually required to in- 
ventory the pupil’s property within a fixed period,°* 
and the protutor should participate.®* 
must have the consent of the court, or family coun- 
cil, in order to alienate or encumber the pupil’s 
property,°® especially to purchase it himself, directly 


The tutor 


in the cases therein enumerated.” 
Portela v. San Juan Registrar, 22 
Pere 81, 86. 

{c] Spain.—(1) Civ. Code arts 269 
(6), 0 275 "1)x> (2) Bhe’ councils musu 
take the opinion of experts. Civ. 
Code art 271. (3) And can grant the 
authority only on established grounds 
of necessity or utility and then only 
as to specific property. Civ. Code art 
270. (4) If the property is worth 
over four thousand pesetas the sale 
must be public. Civ. Code art 272. 

{d] Foreign tutor.— ‘A _ single 
question is presented for decision by 
this case as made. It is whether or 
not the Spanish tutor of Spanish 
minors, both tutor and pupils resid- 
ing in Spain, duly authorized by the 
family council, as required by the 
Spanish Code, to execute a cancella- 
tion of mortgage upon real estate in 
Porto Rico, or the regularly consti- 
tuted attorney in fact of such tutor, 
must, before he can execute such in- 
strument of cancellation in this 
Island, obtain from an insular dis- 
trict court an order authorizing such 
action in accordance with the provi- 
sions of the local law. The Registrar 
of Property of Aguadilla refused to 
record a cancellation of mortgage 
executed at Aguadilla by the agent 
and attorney in fact of a Spanish 
tutor under the circumstances just 
outlined, upon the sole ground that 
judicial authorization therefor had 
not been first obtained as required 
by subdivision 5 of section 282 of 
our Revised Civil Code. The 


law draws no distinction between 
domestic and foreign tutors and 
creates no exemption in favor of 


the latter; and, construing section 9 
of the code ,in connection with the 
other provisions of law above quoted 
and in the light of the changes and 
amendments indicated, and of the 
evident intention and purpose thereof, 
we are constrained to hold that, in 
dealing with real estate in Porto 
Rico, a foreign tutor, under the cir- 
cumstances first above outlined, 
must obtain the previous authoriza- 
tion of the insular district court of 
the district where the land is situate, 
as provided by sections 282 and 284 
of our Civil Code.” Colon vy. Agua- 
dilla Registrar, 22 P. R. 344, 345, 356. 
y {e] Consolidation of  title.—(1) 
In our opinion neither the letter nor 
the spirit of the law requires judi- 


cial authorization in this case. The 
consolidation into one property of 
several properties previously re- 


corded does not constitute an aliena- 
tion thereof or an encumbrance there- 
on. Neither does it partake of the 
character of a contract, and although 
it is an act which involves a new 
record in the registry, it is a record 
of such a nature as to effect only the 
registry itself and does not create, 
modify, or extinguish any right 
whatsoever.” Palou v. Registrar of 
Property, Lk SR 852, 355.0) G2) Sein 
perfecting the contract of sale of the 
house by méans of a public instru- 
ment and extinguishing the mortgage 
encumbering the same it was abso- 
lutely necessary to secure judicial 
authorization.” Quinones vy. Regis- 
tran 20. bs RR. 11341388. 

{t] Agricultural contracts. — “In 
Our opinion the general. limitation 
referring to acts and contracts sub- 
ject to record and the special limita- 
tion referring to contracts of ad- 
vances for agricultural purposes and 
grinding of sugar cane for a greater 
period than six years may be har- 
monized in the sense that authoriza- 
tion of the court is not necessary 
when the latter contract is for a 
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or indirectly,®® or to invest the 
or to compromise his claims or 
arbitration,®! or to institute and 
tion in his behalf.®? 

[§ 90] (2) Accounts. 


period of less than six years and not 
recorded in the registry, but that it is 
required when the contract is for a 
period of more than six years or for 
a lesser period and is recorded in the 
registry.” El Ejemplo Sugar Co. v. 
Reeistrar, 2s PB. Ri. 262, 265. 

[zg] Effect of amendment.—Cortes 
v. Crehore, 24 P. R. 403, 409. 

59. Civil codes: Cuba art 275 (4); 
Guat. arts 363, 393; Hond. art 487; 
It. art 300; Nic. art 448; Pan. art 285 
Goer hajant, 275 (4s) Poy Re 8 285) .(38)5 
Port. art 244 (2); Sp. art 275 (4); 
Ur. art 360; Ven. art 344. 

{a] Such purchase, even when ap- 
proved, is voidable, under most cases. 
Civil codes: Arg. art 484 (450 [1-3]); 
Belg. art 450; Bol. art 241; Braz. art 
428) (GD) e eCh. cart -4123-Col,/ant ) 6015; 
Cc, R. art 207 (1); Dom. art 450;. Fr. 
art 450; Hay. art 361; Hond. art 489; 
Jap. art 939; La. Rev. art 337; Mex. 
art 520; Nic. art 466; Pan. Canal Z. 
art 501; Per. art 354 (prohibited); 
Que. art 290. 

60. Civil codes: Cuba art 269 (6, 
8, 9); Hond. art 481; It. art 296; Jap. 
art, 92% Ph. art-.269: (6,8; .9)3 -BieR. 
8 282066, 8,-9) 5 Sp. art 269) (65.859); 
Sw. art 421. 

[a] Germany.—(1) Civ. Code art 
1810. (2) Under Civ. Code art 1807 
the investment of the pupil’s money 
is confined strictly to certain securi- 
ties; but under art 1811 this rule may 
be departed from with the. court’s 
approval. 

{b] Contra in Louisiana. — ‘‘No 
law compels the tutor to consult a 
family meeting, or to obtain the au- 
thorization of the judge for the pur- 
pose of investing the minors’' funds 
on mortgage, in accordance with the 
provisions of our laws ordering and 
regulating such invegétments. C. C. 
347, 348, 351.” Mather v. Knox, 34 
La. Ann, 410, 412. 

{c] Interest.—(1) On the other 
hand the tutor is liable for legal in- 
terest if he negligently allows funds 
to remain unproductive. Civil codes: 

Belg. art. 455; 


Arg. art 500 (466); 
Braz. art 441; Ch. art 424; Col. ary, 
blige) Cuba. cartorcis. DMomMasart. 4505 
Ee, art 414; Fr. art 455; Hay. art 366; 
Hond, scart. 4945) Jap. art .9273 Pan. 
Canal Z. art 513; P. R. § 283; Salv. 
art 439; Sp. art 273; Ven. art 388. 
{d] Louisiana. — (1) Rev. Civ. 
Code art 3847; Gonsoulin v. Migues, 
5 La, Ann. 565. (2) “The obligation 
of the tutor to pay interest on moneys 
of the minor which come into his 
hands, can scarcely be considered an 
open question, at this day; after the 
many decisions recognizing such an 
obligation, since the Code of 1825 is 


in force.’ Fuselier v. Babineau, 14 
La. Ann. 764, 769. (3) This applies to 
revenue, not to capital. Hebert’s 
Succ., 27 Lia. Ann. 300. (4) Rate 


fixed by statute at five per cent. 
Gross’ Succ., 28 La. Ann. 105, 106; 
In re Smith, 22 La. Ann. 253. 


61. Civil codes: Arg. art 477 (443 
pe. Belg. art 467; Braz. art 427 
IV); Cc. R. art 206 (3); Cuba art 269 


(12); Dom. art 467; Fr. art 467; Guat. 
art 386; Hay. art 377; Hond. art 475; 
It. art 296; Tua. Rev. art 353; Mex. 
arts’ 531-534; Pan. art 284; Ph. art 
269 (12); Que. art 307; Sw. art 421 
(8); Ur. art 412 (6) (remission); 
Ven. art 385; McCan’s Succ., 49 La. 
Ann, 968, 22 S 225; Metcalfe v. Alter, 
31 La. Ann. 389, 391 (confession of 
judgment); Graham v. Hester, 15 La. 
Ann, 148. Compare Ger. art 1806. 
{a] Porto Rico.—(1) Civ. Code 
§ 282 (12). (2) Failure to allege ju- 
dicial authorization renders tutor’s 


A tutor is required to ren- 
der an account of his administration, usually once 
each year,®* and, in any case, at the termination of 
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pupil’s funds,® | the tutorship.% 
submit them to 


maintain htiga- 


counts falls on the pupil. 
no valid agreement can be made between the tutor 


[§§ 89-90 


The expense of rendering the ac- 
In some jurisdictions 


and the pupil or his representatives until a fixed 


sented.® 


complaint subject to demurrer. 
fAdo ny. *Cabassa; Wid. Bathe. 48,0 bd 
(“sections 56, 59, and 60 of the Code 
of Civil Procedure cited by the 
plaintiff, as a perusal thereof will 
reveal, do not contradict the provi- 
sions of section 282 of the Civil Code 
transcribed, as the first one refers to 
the appearance in court of an infant, 


an insane or an incompetent person, 
through his general guardian or a 
guardian ad litem appointed for the 
purpose, without the necessity of the 
judicial authorization to sue being 
excluded; the other two sections re- 
late to action for seduction or injury, 
which are not involved in this case, 
and it is therefore unnecessary to 
discuss whether a guardian does or 
does not require judicial authoriza- 
tion to bring a civil action on behalf 
of a minor for seduction or injury’). 


{[b] Spain.—(1) Civ. Code art 269 
C12). (2) Such authority must be 
requested in writing, with a state- 


ment of the conditions and advan- 
tages, and the council may take le- 
gal advice. Civ. Code art 274. Com- 
pare P, R. Civ. Code § 284. 

[ec] Exercise of power *upheld.— 
“Tt is objected that the clerk had nu 
power to authorize the tutor to make 
the retrocession to Elgee. The fam- 
ily meeting recommended the retro- 
cession as an act highly advantage- 
ous to the minors, authorized it to be 
carried into effect, and recommended 
that the tutors of the minors be au- 
thorized to carry the compromise into 
effect. These proceedings were duly 
fhomologated and _ confirmed. The 
power to effect the compromise was 
conferred upon the tutor by the fam- 
ily meeting. The clerk in rendering 
the order of homologation had the 
authority to order the tutor, in pur- 
suance of the directions of the fam- 
ily meeting, to carry out the comvro- 
mise. The authorities in support of 
transactions of this kind are num- 
erous in our own jurisprudence. 
Chretien v. Richardson, 6 La. Ann. 2; 
Shields ‘v;. Lafon, “7 La; Ann. 135: 
Orr v. Thomas, 8 La. Ann. 582, 583; 
Mortee v. Roach, 8 La. 81; and 
various other authorities. C. C. 348; 
Graham v. Hester, 15 La. Ann. 148.” 
Mahle v. Elder, 26 La. Ann. 681, 682. 

6a. Civil codes: Cuba art 269 
(£3) 3, Py, art4505 Ger. arts 1793, h795; 
Lia ttceg Om den aks) Sel ois Decent 
269 (138); Sw. art 421 (8); Ven. art 
339; Ph. art 269 (13). 

63. Civil codes: Arg. art 492 (458) 
et seq; Braz. art 434 et seq; C. R. art 
209; Cuba art 279 et seq; Ger. art 
1840 (rendered to the court); Hond. 
art 489 et seq; Jap. art 928 (report 
to family council); Mex. art 551 et 
seq; Nic. arts 472 et seq, 482 et seq; 
P. R. § 288 et seq (rendered to the 
court); Port. art 249 et seq; Que. art 
309 et seq. 

{a] Douisiana. — (1) Rev. Civ. 
Code art 356. (2) ‘When rendered by 
tutors such accounts are but prima 
facie evidence.’”’” McCan’s Succe., 49 
La. Ann. 968, 984, 22 S 225. See 
Sample v. Scarborough, 438 La. Ann. 
315, 8 S 940 (the homologation [ap- 
proval] of the tutor’s annual amount 
is provisional only). Compare In re 
Beecroft, 28 La. Ann. 824: (3) “Our 
Code, different in this respect from 
the Napoleon Code, requires the tu- 
tor, whenever ordered by the Judge, 
to give an account of administration; 
but is silent as to the manner in 
which this power is to be exercised 


by the Judge.” Gaillard v. Foster, 
15 La. Ann. 121, 122. (4) “The under- 
tutor was not entitled to recover a 


period after the proper account has been pre-— 
The account should be itemized,” and ac-— 


specific amount of money from the 
tutor; but the proceedings in the 
court below should have been strictly 
to compel the tutor to give an ac- 
count of his administration, and to 
have the same homologated.” Gail- 
lard v. Foster, supra. See Aubic v. 
Gil, 7 Rob. 50; Holmes v. HemkKen, 6 
Rob. 51. (5) Community funds re- 
ceived by the widow after her hus- 
band’s death and before her appoint- 
ment as tutrix of her minor child 
must be accounted for by her; but 
she may show that they were ex- 
pended for the community’s benefit. 
Sims v. Billington, 50 La. Ann. 968, 
24 S 637. (6) The natural tutor is 
accountable for the revenues from 
the pupils’ property subject to the 
expenses of their education accord- 
ing. to their station. Mercier v. 
Canonge, 12 Rob. 385, 395; Handy v. 
Parkison; 10: Lae. 92. (7) “As the 
tutor mingled the administration of 
the minor’s estates with his own, and 
manifestly cultivated and used them 
in his own interest, so that no fair 
statement of the matter can be made, 
the proper mode of calculation is to 
charge him with rent and hire of the 
lands, Slaves, and movables, and to 
charge him at the end of each year 
with interest at five per cent on the 
amount of the year’s rents; also to 
charge him up with the various sums 
received from other sources, and five 
per cent interest thereon per annum.” 
Vance v. Vance, 32 La. Ann. 186, 190 
(holding the tutor exempt, however, 
from compound interest). 

[b] Spain.—(1) Accounts are ren- 
dered to the family council but ex- 
amined by the protutor. Civ. Code 
art 279. (2) If the tutor is replaced 
by another the former must account 
to. the Jatter....Civis,Code. artsi280° 
Compare P. R. Civ. Code § 289. 

64. Civil codes: Arg. art 494 (460) 
(also on demand of department of 
minors); Belg. art 469 et seq; Bol. 
art 243 et seq; Ch. art 415 et seq; Col. 
art 504 et seq; C. R. art 210; Cuba 
art 281; Dom. art 469 et seq; Ee. art 
405; Fr. art 469 et seq (rendered to 
the protutor); Ger. art 1890; Guat. 
art 408 (393); Hay. art 379 et seq; 
Hond,, art” 4893 It; arts 9302-805" 
Jap. art 937 et seq; La. Rev. art 357; 
Neth. art 467 et seq; Nic. art 472 et 
seq; Pan. art 288; Pan. Canal Z. art 
504 et seq; Per. art 346 (12); P. R. 
§ 290; Que. art 308 et seq; Rom. art 
415 et seq; Salv. art 433; Sw. art 451; 
Ur. art 415 et seq; Ven. art 400 et 
seq; Gaienne v. Hepp, 3 La. 515. 

[a] Spain.—(1) Civ. Code art 281. 
(2) If the balance of the account is 
in the tutor’s favor it bears interest 
from the time payment is demanded 
of him after delivering his property; 
interest runs from the date of ren- 
dering an account (or from the ex- 
piration of the prescribed period if 
not rendered within it) which shows 
a balance in the pupil’s favor. Civ. 
Code art 286. Compare P. R. Civ. 
Code § 295. 

65. Civil codes: Arg. art 496 
(462); Belg. art 471; Bol. art 245; 
Braz. art 440; Cuba art 284; Dom. art 
471; Fr. art 471 (final account); Hay. 
art 381; Hond. art 494; La. Rev. art 
359; P. R. § 293; Que. ‘art 310: Sp. 
art 284; C. R. art 212; Neth. art 468. 

66, Civil, codes: WAre. Vart.<1499 
(465); Belg. art 472; Bol. art 246: 
Cuba art 285; Dom. art 472; Fr. art 
472; Hay. art 382; Hond. art 487; 
It. art 307; Jap. art 939; La. Rev. art 
361; Nic. art 465; Pan. art 294; P. R. 
§ 294; Sp. art 285. 

67. Civil codes: 


Belg. art 472; 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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companied by proper vouchers,®* for which ordinary 
receipts will answer;°® but the right to compel an 
accounting is barred within a fixed period,’ which 
begins to run with the termination of the tutor- 


ship.” 
[§ 91] (8) Compensation. 


existence.’ ’74 


Dom. art 472; Ec. art 405; Fr. art 
472: Ger. art 1841;. Hay., art 382; 
Nico sant G4nsen ealven ant 4805 -In xe 
Hollingsworth, 45 La. Ann. 134, 12 
S 12; In re Scott, 21 La. Ann. 187. 

68. Civil codes: Arg. arts 492 
(458), 494 (460); C. R. art 211; Cuba 
art 283; Guat. art 402; Hond. art 489; 
Sp. art 283 (excepting, however, petty 
expenses ‘for which.a diligent father 
of a family does not take a receipt’). 
Compare P. R. § 292. And see cita- 
tions supra note 67. 


69. Kidd’s Succ., 51 a. Ann. 1157, 
26 S .74; Richard v. Blanchard, 12 
Rob. (la.) 524. 


70. Civil codes: Belg. art 475 (ten 
years); Cuba art 287 (five years); 
Dom. art 475.(ten years);—Fr. art 
475 (ten years); Guat, art 429 (414) 
(five years); Hay. art 385 (four 
years); Hond. art 496 (five years); 
It. art 309 (ten years; inapplicable, 
however, to actions for balance of 
final account) <5 P= oR; 296 (five 
years); Sp. art 287 (five years); Ch. 
art 425 (four years); Col. art 574 
(four years); Pan. Canal Zone _ art 
514; Ur. art 382 (four years); Ven. 
art 405 (ten years). p 

{a] Louisiana. — (1) Rev. — Civ. 
Code art 362 (four years). (2) Judg- 
ments against a tutor, during the pu- 
pil’s minority, become ineffective 
four years after termination of tu- 
torship and will not support an hy- 
pothecary action. Smith v. Lewis, 45 
La. Ann. 1457, 14 S 221; Cochran v. 
Violet, 37 La. Ann. 221. : 

{[b] Scotland.—St. (1696) c 9; 
Mackenzie Rom. L. p 159 (ten years). 

71. Civil codes: Belg. art 475; Ch. 
art 425; Col. art 514; Cuba art 287; 
Dom: art 475; Fr. art 475; Hay. art 
$85; Hond. art 496; It. art 309; P. R. 
SHEOIG Urs art sos2s Ven, art, 405; 
Rhodes v. Cooper, 113 La, 600, 37 S 
527; Gourdain v. Davenport, 10 Rob. 
(La.) 173. 

[a] Spain.—(1) Civ. Code art 287. 
(2) “All of the codes provide that the 
time shall be computed from the date 
of the emancipation of the minor.” 
Falcon Comm. on Civ. Code pp 404, 


408. 
72. Civil codes: Arg. arts 451-454 


-(one tenth of net income); Braz. art 


431 (not exceeding ten per cent); Ch. 
art 526 et seq (ten per cent); Col. 
art 614 et seq (ten per cent); C. R. 
art 213 (graduated schedule from 
twenty-five per cent on first one 
thousand dollars to ten per cent on 
ten thousand dollars and upward); 
Cuba arts 276, 277 (sdme as Spain); 
Ee. art 515 et seq (ten per cent); 
Ger. art 836 (tutorship is gratuitous 
but the tutor or protutor may be 
awarded reasonable compensation, 
which may be increased, diminished, 
or discontinued); Guat. art 405 (from 
five per cent to twenty per cent of in- 
come, at judge’s discretion); Hond. 
art 580 (four per cent to ten per cent 
at judge’s discretion); Mex. art 547 
et seq (four per cent to ten per cent 
of the net revenues); Nic. art 476 
(limited to twenty per cent of reve- 
nues); Pan. art 291 (from twenty-five 


The tutor is usually 
entitled to compensation for his services, propor- 
tionate to the value of the property and the impor- 
tance of the trust,’? in addition to all expenses.” 

[§ 92] h. Termination—(1) By the Roman Law. 
Tutelage was terminated ‘‘ipso jure with the disap- 
pearance of the ground which had called it into 
If, as was usually the case, that 
ground was nonage, when it ceased tutelage like- 
wise ended; only, with the Romans, nonage ceased 
with puberty or rather with the attainment of an 
age which the law arbitrarily fixed for puberty, 
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which 


females.7® 


But 


was fourteen for 


[40 C.J.] 1301 


males and twelve for 
there were other grounds also for 


terminating tutelage, such as the pupil’s or tutor’s 
death, or capitis deminutio (loss of status), the 


pupil’s arrogation (adoption), deportation, enslave- 


his term, or his 


jurisdiction.®* 


per cent on the first five hundred bal- 
boas to fifteen per cent on five thou- 
sand or more); Pan. Canal Z. art 614 
et seq (ten per cent); Per. art 353 
(six per cent of the income; eight 
per cent of the capital); P. R. § 286; 
Salv. art 522 et seq (five per cent); 
Sp. arts 276, 277 (if not otherwise 
fixed, the family council determines 
the amount within the limits of four 
per cent and ten per cent of the net 
income; but such determination is 
subject to judicial review at the es- 
tate’s expense if the council is up- 
held); Sw. art 416; Ur. art 366 (ten 
per cent). 

[a] Louisiana. — (1) Rev. ~ Civ. 
Code art 349 (the tutor is allowed ten 
per cent on the revenues); Sims v. 
Billington, 50 La. Ann: 968, 24 S 
637; In re Hollingsworth, 45 La. Ann. 
L342 Sale" Gross” iSUuCC.. = co elua. 
Ann. 105; Turnbull v. Towles, 10 La. 
254; Aubic v. Gil, 7 Rob. 50; Plauche 
Vi, elauche, (3 (Mart. Nv S55 463-5 (2) 
This. includes the natural tutor. 
McMichael v. Raoul, 14 La. Ann. 307. 
(3) Tutrix not allowed commission 
on hire of slaves used by her and for 
which she has been compelled to pay. 
Vaughan v. Christine, 3 La. Ann. 328. 
(4) The administrator of a partner- 
ship dissolved by a partner’s death, 
is not also entitled to commissions as 
tutor of decedent’s minor heir. 
Heath v. Lambeth, 3 La. Ann. 361. 
(5) Curator cannot charge pupil for 
professional services rendered the 
former as executor and not distinctly 
for the latter. Davis v. Chapier, 4 
Lias 233. (6) “Opponents’ counsel 
insist that the tutrix should not be 
allowed commissions of ten per cent. 
on the amount of the opponents’ an- 
nual interests, on the ground, mainly, 
that they were not revenues, because 
she has used and consumed the en- 
tire capital, and that opponents’ claim 
was only an interest-bearing debt 
against her. The law declares that 
‘the tutor may retain as a commis- 
sion for his care and labor ten per 
cent. on the annual amount of the 
revenues of the property committed 
top hiswcharcée. © RG Ca On 349. a bhe 
Code declares that ‘the interest on 
money’ is one of the ‘civil fruits’ 
which belongs to an _ usufructuary. 
RE NCH AG.) 545=547- It necessarily 
follows that the tutrix is not obliged 
to look to the rents, income or inter- 
est of the assets of the community 
property to compensate her for ‘her 
care and labor’ as tutrix; and the 
necessary corollary of the provisions 
of that article is that the interest on 
the separate money of opponents is 
its civil fruit, and constitutes ‘the 
revenues’ on which the commissions 
of the tutrix are to be calculated.” 
In re Crane, 47 La. Ann. 896, 905, 17 
S 431. (7) The commission is reck- 
oned on the net, and not the gross 
proceeds of sales of the pupil’s plan- 
tation products. Hargrove’s Succ., 9 
La. Ann. 505. ; 

wow Civil coaess Chr art. bas. Col, 
abieablos Ce ft artcalas Pan canal Z, 
art 616. 


tutorship compulsory 


ment, or capture, the happening of a condition upon 
which the tutor was appointed, the expiration of 


removal.’® 


[§ 93] (2) Modern Civil Law—(a) In Ceneral. 
In the modern civil law tutelage normally continues 
until the pupil’s 
pation.’® But there are other grounds such as adop- 
tion,”® marriage of the pupil®® or of the tutrix,** 
death of pupil®? or tutor,®? and, in some jurisdic- 
tions, change of residence to a place outside the 
Because of the rule which renders 


attainment of majority’? or emanci- 


in the absence of legal ex- 


74. Sohm Rom. L. (8d ed) p 499. 

75. Justinian Inst. lib I tit XXII. 

76. Justinian Inst. lib I tit XXII 
(1-6). 

77. Civil codes: Arg. art 489 (455 
(2]);. Belg. “art 488; Bol. art 256; 
Braz. art 442 (1); Cuba art 278 (41); 
Dom. art 488; Fr. art 488; Ger. arts 
1773, 1882; Guat. art 407 (431 [3]); 


Hay. art 398;..Hond. art 597 G.)<7 La. 
Rev. art 371; Mex. art 563 (11); Nic. 
art..480. (25) Pers artysd5)).Gb)ay) eae 
$5280 Ge Sp. arte278) Gl) as weart 
431; Ur. art 419; Ven. art 406 et seq; 
Bowyer Mod. Civ. L. Neth. p 54. 

78. Civil codes: Belg. art 476 et 
"seq; Bol. art 248 et seq; Braz. art 442 
(1); Cuba art 278 (1); Dom. art 476 
et seq; Fr. art 476 et seq; Hay. art 
386 et seq; Mex. art 563 (II); Per. 
art 365, G5. 2)5 Sp eart 2786 (seine re 
Begue, 107 La. 744, 31 S 1003 (where 
the pupil was emancipated at 
eighteen). 

La] Porto Rico.—(1) Civ. Code § 
287 (1). (2) “When did the tutor- 
ship end in this case? It is contended 
that it ended upon the death of the 
tutor. But is that what the legis-' 
lators had in mind when they framed 
section 295? Section 287 of the same 
code and the history of the statute 
demand a negative answer.’ Palou 
v., Aspurua, 27, P. RR. 404; 407; 408)? 
(3) “And so it should be, for only 
after his emancipation can the minor 
be considered as having full capacity 
for the assertion of the right which 
the law gives him, or his heirs, as 
the case may be.’”’ Palou v. Aspurua, 
supra. 

79. Civil codes: Braz. art 442 (II); 
Cuba art 278 (1); Per. art 356; P 
paula ys SD ant 2 Sl) ae 

[a] Louisiana.—“The tutor may 
adopt his ward with the consent of 
the parents, but it in no wise relieves 
him from his responsibility as a 
tutor, as he, ds an adoptant, does not 
succeed to all the rights of the father 
and mother.” Unforsake’s Succ., 48 
La. Ann. 546, 551, 19 S 602. 

80. Civil codes: Arg. art 455 (2); 
Guat. art 407 (6) (female); Nic. art 
480° (2); Par. art ‘455 (2); Per. art 
355 (1); Ur. art 419 (2); Hond. art 
597 (2); Gaiennie v. Hepp, 3 La. 515 
(female). 

81. Civil codes: Ger. art 1887 (pro- 
viding, however, that it is discretion- 
ary with the guardianship court to 
retain such tutrix unless her husband 
refuses consent); La. Rev. art 254 
(where she is also the mother and 
fails to obtain the family meeting’s 
consent to remarriage). 


. Ve 


82. Civil codes: Arg. art 455 (2) 
(431); Ger. art 1884; Guat. art 407 
(1); Hond. art 597 (4); Mex. art 563 
(II); Nic. art 480. (2); Par. art 455 
ay Pers arty(300s0(3 ) ah) Ors warts 440 

83. Civil codes: Arg. art 489 (455 
{1]); Ger. art 1885; Guat. art 407 
(4381) (2); La. Rev. art 60; Mex. art 
563 (1); Nic. art 480 (1); Par. art 
455 (1); Per. art 355 (3); Ur. art 419 
(1); Bookter’s Succ., 18 La. Ann. 157. 

84% La. Rev. Civ. Code art 298; 


1302 [40 C.J.] 


cuse,®> the tutor is not usually allowed to resign of 
his own volition;8* but it is, of course, discretionary 
with a court having power to appoint to accept 


the resignation of a tutor.*? 


[§ 94] (b) Removal. The tutorship may be ter- 
minated by removing the tutor,** causes for which 
include misconduct,®® such as immorality,’® malad- 
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natural tutor.?® 


ministration,®! failure to file an inventory,’ and 


Cass’ Suce., 42 La, Ann. 381, 7 S 617; 
Bookter’s Succ., 18 La. Ann, 157; Rob- 
ins v, Weeks, 5 Mart. N. S. (La.) 3879. 
{a] Exception is made in the case 
of a natural tutor who takes the 
pupils along. In re Dobb, 9 La. Ann. 
354; Roland v. Stephens, 3 La. 483. 


85. See supra § 88. 
86. See infra this note. 
{a] Birth of children to the tutor 


does not authorize him to resign. 
Civil codes: Belg. art 437; Dom. art 
437: Wr. art 437; Rom. art 378. 

{b] But in Louisiana the under- 
tutor may resign without legal ex- 
cuse. Weil v. Schwartz, 51 La. Ann. 
1547, 26 S 475; In re Walker, 14 La. 
Ann. 631; State v. Judge New Orleans 
Probate Ct., 2 Rob. 418, 423 (where 
the court observed that respondent 
relied “upon article 325 of the Civil 
Code, which declares “that all the 
causes of incapacity, exclusion, and 
removal of the tutor, apply likewise 
to the under-tutor.’ But it does not 
appear to us that this is a question 
either of incapacity, exclusion, or re- 
moval. It seems to us rather as re- 
solving itself into the question, 
whether one can be compelled to, 
serve as under-tutor; for he who can- 
not be compelled to serve, may, at 
any moment, resign’’). 

87. Civil codes: Mex. art 563 (1); 
Nicwart, 480 (Lh) Per) arty355,(7); Ur. 
art 872 (1). See Colcomb v. Jones, 
8 La. Ann. 442 (where the tutor’s 
acquiescence in a petition for his re- 
moval and his subsequent discharge 
after rendering an account was ac- 
cepted as evidence of his resignation, 
if not removal). 

88. Civil codes: Mex. art 563 (I); 
Que. art 287 (requiring advice of the 
family council for removal); Ur. art 
Size ee Guat, mart. 407° (439)" 7C4)* 
Nie: “art 480 (1); Berivart 355.'(8). 

89. Civil codes: Arg. art 491 (457) 
(3); Belg. art 444; Bol. art 232; Braz. 
arive4 be Chart p39 Col. art, 6273 'C, 
R. art 183 (1); Dom. art 444; Ec. art 
528 (2, 5); Fr. art 444; Ger. art 1886; 
Hay. art 355; Hond. art 592 (5); La. 
Reve want 30s «(spans tart, 258,001) 
Pan, Canal Z. art 627; P. R. § 266 (4); 
Rom. art 385 (1); Salv. art 535 (2, 5); 
Sp. art 238 (4); Sw. art 445; Ven. 
BEE 355. (5) 5 

[a] Quebec.—(1) Civ. Code art 285 
(1). (2) Leaving the revenues in the 
hands of testamentary executors will 
not justify removal ip the absence 
of prejudice to the pupil’s interests. 
McFarlane v. Stinson, 7 Montr. Q. B. 
397; Mitchell v. Mitchell, 4 Montr. 
Q. B. 191, 12 Montr. Leg. N. 180. 

90; Civil codes: Ch. ‘art 539 (5); 
Col, art 627 (5); He. art 528 (5); Er. 
art 444:.Pan. ‘Canal Z. art 627 (5); 
Salv. art 535 (5); Hond. art 592 (5). 

{a] Gouisiana.—(1) Rev. Civ. Code 
art 303; Daigre v. Daigre, 2 La. Ann. 
333, (2) For example, open concu- 
binage on the part of the tutrix. Le 
Blane’s Succ., 37 La. Ann. 546, 548. 
(3) But not intemperance. Edwards 
v. Morrow, 12 La. Ann. 887; Bosworth 
v. Beiller, 2 La. Ann. 293. (4) “Under 
the law and jurisprudence of France, 
the fact that a mother has given 
birth to a natural child since the 
death of her husband is irrefragable 
proof of notorious bad conduct, ana 
suffices to exclude her from the tutor- 
ship. Magnin, Minorité, p. 125, § 397; 
Demolombe V 7, Fo. 484-7; Cour 
d’Appel d’Aix 1809, 24 Aout. It has, 
however, been held that intimacies 
held secret, divulged by confidential 
letters of the mother, whose deprava- 
tion was not of a nature to inspire 


as to the education of the 
children, do not constitute that no- 
torious bad conduct which the law 
brands and which must exert to jus- 
tify an exclusion or a destitution 
from the_ tutorship. Bordeaux 15 
pluv., an XIII; Rouen, 24 Janv., 1859; 
see Toullier V. 2 § 1164; Demolombe 
7 § 484-6; Locré, Vol. 5 p. 166. Under 
that system the mother who has thus 
forgotten herself is even deprived de 
plano of the custody of her children. 
Paris, Dec. 2, 1882; Baudry Lacan- 
tiniére, t. 1, No. 882. The father is 
likewise reached by the same penalty. 
Lyon, 4 June, 1878. The Court of 
Cassation, in construing the law, has 
recognized in courts called upon to 
pass upon questions of notorious bad 
conduct, a very extensive discretion 
in the appreciation of the facts con- 
stituting the offense. Cass. 15 Mar. 
1864.” Le Blane’s Succ., supra. 

[b] Quebec.—St. Pierre v. Tucker, 
18 Que. Super. 451 (holding, however, 
that it must be known to a large 
number and the subject of common 
talk). 

91. Civil codes: Arg. art 491 (457) 
(3); Belg. art 444°(2); Braz. art 445; 
Chevart. peo C4) sCol. sant G2) danas 
C, R. art 183 (1): Dom. art 444 (2); 
Beart. b28 (2.045 chrewart, 4440 (ae 
Port. art 235 (3); Que. art 285; Rom. 
art’ 385° (2); Salv. art 535.(2, 4) > Sw. 
art 445; Ven., art, 358 (3); Bol.art 
232; Hond. art 592 (4); Pan. Canal Z. 
art 627 (4). 

[a] Louisiana.—(1) Rev. Civ. Code 
arts 303 (2), 304; Marks v. Witkouski, 
16 La. Ann. 341 (fraud). (2) The 
failure of an undertutor to seek the 
removal of a fraudulent tutor is suf- 
ficient cause for removing the former. 
Daigre v. Daigre, 2 La. Ann. 333. 
(3) Failure to register bonds pur- 
chased,or the pupil’s tacit mortgage 
on the tutor’s property are grounds 
for removal. Rev. Civ. Code art 304 
(2, 3). (4) But improvidence or care- 
lessness on the part of a natural 
tutor has -been held insufficient to 
justify removal. Segura v. Prados, 2 
La. Ann. 751. ; 

92. Civil codes: Arg. art 491 (457) 
C2) RIC) Ri arte s2s, Cuba tank san. (ae 
Bond, art 592° Pan. art..2b7+ab. wks 
§\'266 (3); Port. art.235 (2); Sp. art 
238 (3); Ven. art 358 (2). 

[a] Louisiana.—(1) Rev. Civ. Code 
art 303 (3). But see Ozanne y. Delile, 
5 Mart. N. S. 21 (holding this doc- 
trine inapplicable to a natural tutor). 
(2) Held inapplicable where pupil's 
property consisted of cheap jewelry, 
unknown to the tutor. Burrell’s 
Suce., 118 La. 1076, 43 S 882. 
pare Ozanne v. Delile, supra. 

98. Civil codes: Arg. art 491 (457) 
(C1)? COR mart. 1s34C2) mioupar antes cs 


alarm 


270; La. Rev. art 308 (8); Mex. art 
563 CL); Pant art (2b 8. Cea) bawikw 
pt. art 225 (4); . art 284; 
Sp. art 238 (1); Ven. art 358 (6, 7). 
[a] Conviction of crime justifies 
removal, in some jurisdictions. 
$4.. Civil codes: La. —Rey. art. 304 
(1); Sw. art 445. 
But previcus insolvency is not 


a ground. Ozanne y. Delile, 5 Mart. 
N.S. (ua. 21° 
95. St. Pierre vy. Tucker, .18 Que. 


Super. 451. 

96. Civil codes: Ch. art 539; Col. 
art, 627% Pan.|.Canal Z., art v62G)) st. 
Pierre v. Tucker, 18 Que. Super. 451. 

[a] Louisiana.—Civ. Code art 305; 
Ex p. Lincoln, 128 La. 278, 54 S 819; 
In re Alexander, 127 La. 853, 54 S$ 


Com- | 


oe wile? Fe Uk yy its 
fite 
oe Nie, 


[§§ 93-94 


the existence of grounds of disqualification.°* In- 
solveney is a ground for removal in some jurisdic- 
tions,°* but not in Quebec.*° 
be unusually strong to justify the removal of a 


The grounds must 


Proceedings for removal may, in some jurisdic- 
tions, be instituted by any interested party,*? and 


125; Edwards v. Morrow, 12 La. Ann. 
887; Segura v. Prados, 2 La. Ann. 751; 
In re Kershaw, 5 Rob. 488. See 
Ozanne v. Delile, 5 Mart. N. S. 21, 28 
(where the removal of a natural tutor 
was sought for failure to prepare an 
inventory within the prescribed time, 
the court said: “Plaintiff has re- 
ferred to the provision in our late 
code which required the inventory 
to be made within ten days. He has 
also read to us the commentaries of 
French jurists, and the decisions of 
the tribunals of France, on an article 
in the Napoleon code, similar to ours. 
It may be true, that the law is so 
understood in France, but it has 
escaped the attention of counsel, that 
in construing our law, though it may 
be expressed in the same language 
as that of the Napoleon code, we are 
often compelled to come to a different 
conclusion from that which is right- 
fully drawn from it there, because 
the textual provisions of our statutes 
must be interpreted in relation to our 
former jurisprudence. Our code does 
not formally declare that the failure 
to make an inventory in ten days, is 
a cause of depriving the tutor of the 
tutorship; it only directs the tutor 
to do so; we must therefore look to 
the ancient laws of the country, ‘to 
see whether any such penalty was af- 
fixed to such neglect. By a reference 
to them we find that the dative, legiti- 
mate and testamentary tutor, could 
be deprived of their office if they 
failed to make an inventory, but that 
this penalty did not attach to the 
father. As, therefore, the provision 
in our code does not declare that the 
failure to make an inventory is a 
cause for excluding the father from 
the tutorship, and as the Spanish law 
did not pronounce the forfeiture for 
this cause, we are at a loss to con- 
ceive on what grounds we can impose 
it. It would be going too far for a 
court to say, that prescribing the 
same duty by a new law to one 
class of tutors, that was formerly re- 
quired of another, brought with it the 
same penalties for the breach of it. 
This would be legislating by analogy, 
not reasoning by it. Penalties ought 
not to be extended by implication, 
more particularly where the reason 
on which we must suppose the rule 
founded does not apply’). 

{b] Protutor (1) may be removed 
on same grounds. La Rev. Civ. Code 
art 306. (2) “As to the capacity of 
the tutor to sue for the removal of 
the under-tutor: The plaintiff con- 
tends that that suit could only be 
brought by a curator ad hoc, ap- 
pointed by the court, and cites Bird 
v. Black, 10 La. 82. That case simply 
decides that the uncles of a minor, 
as such, could not sue to destitute an 
under-tutor, as they did not repre- 
sent the minor. Our Code is silent 
as to the person who shall bring such 
suit, but provides that any person 
knowing cause for the removal of 


tutors may give information to the. 


judge, who may appoint a curator to 
bring the suit. It seems to us that 
the tutor, representing, above all’ 
others, the minor, is eminently a 
proper person to provoke the removal 
of the under-tutor who fails in his: 
duty. Because a curator appointed 
by the judge may also do so is no 
argument against the right of the: 
tutor. It is only an additional means: 
provided by law to secure fidelity im 
its officers.”” Fraser v. Zylicz, 29 La. 
Ann. 534, 535. 

97. Civil codes: Ch, arts 541, 542; 
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relatives by affinity of the interdict may intervene.°® 
The tutor must have a hearing,®® and during its 
A judgement of removal 
must set forth the grounds thereof? and cannot 
be suspensively appealed—that is, so as to effect 


pendency retains office.t 


a supersedeas.? 


A curatorship usually terminates with the tutor- 
ship when both are of a minor, or with cessation 


of the causes which led thereto.® 


is a special ground for termination in each case.® 
Tutorships of adults usually terminate under the 
same conditions as those of minors.‘ 
curator, who has been removed, must indemnify the 
pupil for any losses caused by the former,’ and, if. 
he has acted dishonestly, forfeits compensation.® 

[§ 95] B. Juristic!°—1. Origin and Nature. 
Roman conception of a juristie person has been 
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sons 


[40 C.3.] 1303 


by means of organization and unaffected by the 
change of its members, a person moreover of far 
greater strength than any single ‘‘natural’’ per- 
This conception was the result of a long 
period of legal development,'* of which the modern 


civil law has been the beneficiary; since its concep- 


Otherwise there | bers,!* who are, 


The tutor or 
place where its 


‘The 
local law.18 


well stated as that of a corporate person created 


Col., art 630; Ee. arts 530, 531; Pan. 


Canal “Z. art 680; Que. art 286; 
Salv. arts 537, 538; Sw. art 446; Ven. 
art 359. 

[a] Petition.—‘Section 266 of the 


Civil Code presupposes an appoint- 
ment, legal in form, after the notice. 
It has no application to a case where 
a person who has a preference in the 
appointment has never been: notified. 
Nor does it make any difference that 
the petition of the appellant has in 
form some of the characteristics. of 
an application to remove made by 
virtue of said section 266. The peti- 
tion was very clear in setting up the 
lack of notice and asking that the 


appointment be set aside.” Diaz v. 
Diaz) 25°P. Ry 504,505. 

98. Wilson v. Giroux, 21 Que. 
Super. 56. 

go. Civil codes: Belg. art 447; 


Dom. art 447; Fr. art 447; Hay. art 
358; Port. art 236; Rom. art 388; Sw. 
art 447, i 

1.. Civil codes: Que. art 289; Sw. 
art 444 (but if the circumstances re- 
quire it the guardian’s court may 
Suspend the tutor pendente lite); St. 
Pierre v. Tucker, 18 Que. Super. 451. 

2. Civil codes; Belg. art 447; Dom. 
art 447; Fr. aft 447; Hay. art 358; 
Rom. art 388. 

3. Menendez’s Succ., 29 La. Ann. 
408, 409 (‘‘where a dative tutor ap- 
pointed to replace an excluded or re- 
moved natural tutor, the decree or- 
dering the appointment and removal 
would be provisionally executed 
against the parent. The under-tutor 
can not justly claim a privilege de- 
nied to the father: the causes of in- 
capacity, exclusion, and removal, with 
but two exceptions, which apply to 
the tutor, apply likewise to the un- 
der-tutor, and the effects of a decree 
pronounting the removal are neces- 
sarily the same’). 

4. Ger. Civ. Code art 1918. 

Civil codes: Cuba art 278 (2); 
Hond. art -598;' Pan. art: 307; Per. 
art'355 (6) 5 eR. Re Sy28%_(2)3\-Sp.) art 
278 (2); Sw. art 436 et seq. 

6. See infra this note. 

fa] Curatorship of a child en 
ventre sa mere terminates with its 
birth. Ger. Civ. Code art 1918. 

{b] Interdiction terminates with 
the causes which produced it; but 
there must be a formal judgment of 
release. Civil codes: Arg. art 484; 
Belg. art 512; Dom.’art 512; Er: 
art 512; Hay. art 421; Neth. art 511; 
It. art 338. 

{c] Louisiana. — The curator’s 
functions terminate also upon the 
rendition of a judicial order removing 


him. State v. King, 113 La. 905, 37 
S 871. 
{d] Curatorship of an absentee 


terminates when he is able to re- 
sume charge of his affairs; or, if he 
dies, upon judicial declaration of 
death. Ger. Civ. Code art 1921. 

{e] Curatorship for a particular 
enterprise terminates with its com- 
pletion. Ger. Civ. Code art 1918. 

7. Ger. Civ. Code art 1897. : 


[a] But interim tutorship of 
adults, whose interdiction has been 
applied for, terminates, if the apnli- 
cation is withdrawn: or finally re- 
jected; or, if granted, when another 
tutor is appointed or when the in- 
terim tutorship is no longer needed. 
Ger. Civ. Code art 1908. 

[b] Curatorship of adults under 
physical infirmities begins and ter- 
minates only on the pupil’s applica- 
tion. Ger. Civ. Code arts 1910, 1920. 

& Civil codes: Ch. art 544; Col. 
art 632; He. art 533; Pan. Canal Z. 
art 632; Salv. art 539. 

9. Ur. Civ. Code art 414; Vaughan 
v. Christine, 3 La. Ann 328. 

10. See tne late Sir Paul Vinagra- 
doff ‘Juridical Persons,” 24 Columbia 
L. Rev. p 594. 

Anglo-American law see Corpora- 
tions 14 C. J. p 1; Partnership [30 
Cyc 334]. 

11. Sohm Rom. L. (3d ed) p 208. 
Compare Dartmouth College v. Wood- 
ward, 4 Wheat. (U. S.) 518, 4 L. ed. 
629 (definition of “corporation” by 
Marshall, C. J.). 

12. Sohm Rom. L, (3d ed) pp 187, 
L89K 19.0" 

“The old jus privatum (the jus 
civile) was throughout a law for the 
individual (the civis) only, and hence, 
as far as the ancient private law of 
Rome was concerned, there could be 
no subject of rights and duties other 
than a natural person, i.e. an indi- 
vidual. There were indeed, even in 
the old times, societies (collegia, so- 
dalitates), but none that enjoyed 
proprietary capacity. The property 
designated for the purposes of the so- 
ciety had to be formally vested in 
an individual member and treated 
as though it were his separate prop- 
erty. ... The conception of a juristic 
person was not introduced into the 
private law of Rome till the Empire. 
During the Empire res publicae, that 
is, property owned by the State—with 
the exception however of res pub- 
licae in the narrower sense of things 
directly intended for the common use 
of all (infra, p. 303)—-came to be re- 
garded as res in commercio and, as 
such, were brought within the range 
of private law. Thus public property 
became private property in the same 
way as the property of individual 
natural persons was private property. 
It appears that this result was due, 
first and foremost, to the develop- 
ment of the system of municipal gov- 
ernment which took place towards 
the close of the Republic. The prop- 
erty of the municipium, or town com- 
munity, was brought within the rules 
of private law, the municipium being 
thus allowed to rank as a person capa- 
ble of private rights and duties. 
After the example of these munici- 
palities, ‘ad exemplum rei publicae’ 
(that is, after the example of the 
communities governed by public law), 
lawful societies (collegia, sodalitates, 
universitates) were also acknowl- 
edged to have proprietary capacity 
for’ purposes of private law.” - Sohm 


tions of the subject are those of the Roman law.7% 
A juristie person is an entity distinct from its mem- 


nevertheless, subject to its regula- 


tions or articles which are the law of the entity.” 
A majority of the members constitutes a quorum 
and its will is that of the juristie person.'® 


The 
principal business is conducted 1s 


ordinarily a juristie person’s domicile.’ : 
Foreign juristic persons are usually recognized 

and permitted to function upon compliance with the 

Their status is governed by the law 


L. (3d ed) pp 187, 189. ; 
Civil codes: Arg. lib. I § I tit I; 
(Gen. Pt.), lib; 1 tit I @ IL; Ch: 
tibet tit. 333! Col silib i tit, 3652 C, eR: 
art 15 et seq; Cuba arts 35-39; Ec. 
lib I tit 32; Ger. art 21 et seq; Guat. 
arts’) 44-47; Hond: lib I tit 1D ct; 
La. Rev. art bk I tit 10; Mex. arts 
38-42: Nic. lib 1 tit 1 ¢-13; .Pan.-tib 
I itit 23.Pan./ Canal. Zlib? ds) tity 3 Gs 
Bhifarts: (35-895) P.oR bet tit Te TZ; 
Port. lib 1 tit 6; Que. lib 1 tit XI; 
Salv. art 52; Sp. arts 35-39; Sw. arts 
52-89; Ur. art) 21; Vem. art: 17..1See 
also Phil. Act No. 1459 (Corporation 
Law); P. R. Rev. St. pp 88-112 (Cor- 
poration Law), “ 
“BFvery system of law in western 
Burope adopted and turned to its own 
use an idea of non-human persons, 
ideal subjects of rights and duties, 
which was gradually. discovered in 
the Roman law-books.« From the na- 
ture of the case it is not often that 
jurisprudence can make a discovery 
comparable to the discoveries made 
by other sciences or arts, for it has 
to await rather than to forestall the 
slow changes of common _ opinion. 
But here there is something that we 
may fairly call a discovery, though 
it was made by no one man and by 
no one age:—in order that the rela- 
tionships between men may be ade- 
quately and succintly stated, we must 
in thought institute a new order of 
persons, persons who are not men.”’ 
1 Pollock & M. Hist. Eng. L. p 469. 
“The jurisprudence of every modern 
civilized State contains the funda- 
mental principles of the Roman law 
of private corporations. Their fa- 
miliarity is but proof positive of 
their Survival since Justinian to the 
present time. Every system of mod- 
ern corporation law is indeed modern 
Roman law. Really, all that modern 
law has done is to enlarge the super- 
structure and add to the details.” 2, 
Sherman Rom. L. in Mod. World (2d 
ed, 1922) p 132. 
fal Scotland.—Mackenzie Rom. L. 


Rom. 
13. 
Braz, 


p . 

14. Civil codes: Arg. art 39; Braz. 
art 20; La. Rev. art 435. 

{a] A partnership is a _ legal 
entity, Vargas v. Chan Hang Chiu, 
29 Ph. 446; Wahl v. Sim, 5 Ph. 11; 
Compania Agricola de Ultramar v. 
Reyes, 4 Ph. 2. 

15. Civil codes: Arg. art 40; Ch. 
arts 553, 554; Col. arts 641, 642; Cuba 
art 37; Ee. art 542; Hond. arts 57, 58: 
La. Rev. art 445; Pan. art 65 et seq; 
Pan. Canal Z. arts 641, 642; Ph. art 
ouig? Plt Ro §§) 28. 29°-Sp. art 37. 

16. Civil codes: Ch. art 550: Gol. 
art 638; C. R. art 16; Ee. art 539; La. 
Rev. art 444; Nic. art 80; Pan. Canal 
Zavare 163.8. 

17. Civil codes: Arg. art 44; Ger. 
art 24; Jap. art 50; Sw. art 56. 

18. Civil codes: Braz. arts 19, 20; 
Jap. arts 36, 49; Pan: art 74. 

[a] In Venezuela the new consti- 
tution provides that all corporations 
contracting with the government 
must be legally domiciled “in the 
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of their domicile,!® but in some countries they are 
not authorized to hold immovables.”° 
[§ 96] 2. Classes—a. In General. 
‘“jJuristic person’’ includes much more than the cor- 
poration®? of Anglo-American law. : 
Romans, for example, it included ‘‘public corpo- 
rations, religious associations, charitable founda- 
tions, commercial companies, and industrial asso- 
ciations, political clubs, social and mutual benefit 
The modern law has preserved the 
Roman concept by its division into “‘associations’’ 
These ‘‘associations’’?’ may 
And the latter in- 
clude companias anonimas which correspond to the 
stock corporations of Anglo-American law,?* as 


associations. ’’2” 


and ‘‘foundations.’’?% 


be ‘‘eivil’’24 or commercial. 


25 


country, and no public contract can 
be transferred to a foreign corpora- 
tion not so domiciled. N. Y. Times, 
Sept. 27, 1925. 


19. Braz. Civ. Code art 21. 

20. Civil codes: Braz. art 20; 1 De 
Becker Civ. Code Annot. (Jap.) p 5. 

21.) See Corporations,14°C. Ji. p 1: 

22. 2 Sherman Rom. L. in Mod. 


World (2d ed, 1922) p 118. 

23. Civil codes: Ch. art 545; Col. 
art 633; Cuba art 35; He. art 534; Ger. 
Aris we2tsS (8025 Honds Part 2756; ~Pan: 
art 64 (4); Pan. Canal Z. art 633; 
Ph. art 35; P. R. § 27; Sp. art 35; Sw. 
arts 60, 80. N 

“The general rule of law according 
to which private foundations and pri- 
vate societies are capable, as such, 
of acquiring a corporate existence, 
only obtained recognition in the 
course of that further development 
of the law which took place within 
Germany itself, and even then the 
rule was only adopted with definite 


reservations.” Sohm Rom. L. (3d ed) 
Del 99> 5 
24. Compania Agricola de Ultra- 


mar v. Reyes, 4 Ph. 2, 23 (per Arel- 
lano, C. J.: “A civil partnership does 
not differ essentially from a mercan- 
tile partnership. They are not two 
distinct contracts. Both of them 
have for their purpose the contribu- 
tion of property or industry for the 
purpose of obtaining a profit. As to 
whether the partnership is to be mer- 
cantile or civil, the law makes no spe- 
cific difference, leaving this to the 
will of the parties. If the parties or- 
ganize the partnership in accordance 
with the provisions of the Code of 
Commerce, then it would be mercan- 
tile. If they organize it in accord- 
ance with the provisions of the Civil 
Code, then it will be civil’). 

{a] Industrial associations.—(1) 
“The partnership in question is in- 
dustrial. Industry is one of the ob- 
jects included within the definition 
which the Civil Code gives of a civil 
partnership in article 1665, and also 
in that of a mercantile partnership, 
the definition of which is found in 
article 116 of the Code of Commerce. 
Manresa says: ‘This definition also in- 
cludes mercantile partnerships,’ but 
adds, ‘but they will not be considered 
as mercantile if they are not con- 
stituted in accordance with the pro- 
visions of the Code of Commerce, in 
which case they would be civil.’ (Vol. 
I, Manresa’s Commentaries, p. 184).” 
Compania Agricola de Ultramar vy. 
Reyes, 4 Ph. 2, 24 (per Arellano, 
Cc. J.). (2) Industrial partners are 
liable to third parties for firm debts. 
La Compania Martima v. Munoz, 9 
Ph. 326. (3) “The partnership of 
Yulo and Palacios was engaged in the 
operation of a sugar estate in Negros. 
It was, therefore, a civil partnership, 
as distinguished from a mercantile 
partnership. Being a civil partner- 
ship, by the express provisions of 
articles 1698 and 11387 of the Civil 
Code, the partners are not liable each 
for the whole debt of the partnership. 
The liability is pro rata and in this 
case Pedro Yulo is responsible to 
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The term 


Among the 


[§ 97] 


recognized.*? 


plaintiff for only one-half of the debt. 
The fact that the other partner, 
Jaime Palacios, had left the country 
can not increase the liability of Pedro 
Yulo.” Co-Pitco y. .Yulo, 8 Ph. 544, 
545 (per Willard, J.). 

25. Commerce codes: Cuba art 116; 
Phyarti 16: es Rey $e ile Sp wart ells 
(“Articles of association by which 
two or more persons obligate the 
selves to place in a common fund 
any property, industry, or any of 
these things, in order to obtain profit, 
shall be commercial, no matter what 
its class may be, provided it has been 
established in accordance with the 
provisions of this code’’). 

[a] A contract of partnership is 
valid and binding on the partners if 
the essential contractual requisites 
were observed whatever may be its 
form and conditions, provided they 
are not expressly prohibited by the 
code of commerce. Rocafort v. 
Estape, 1 Be Rig2dd'. 

[b] A firm organized to buy and 
sell merchandise is mercantile and 
governed by the code of commerce. 
Prautch v. Hernandez, 1 Ph. 707. 

[c] A silent partnership without 
corporate name or public announce- 
ment of membership is one of cuentas 
en participacion. Bourns v. Carman, 
(6 ea ye ale 

[d] Commerce code prevails over 
civil code in determining the rights 
of créditors of individual partners 
as regards partnership property. 
Banco Espanol v. Registrar of Prop- 
erty jd PRatl6 3: 

26. Commerce codes: Cuba art 122 
CDE Phy art 22) (C3) sh. aktense 122 eGo es 
Sp. art1220(2).< 

“The concern [sociedad anonima], 
in so far as we can see, has all the 
essential attributes of a corporation 
as known to us in the states of the 
Union. It has a president and all 
other necessary officers. It enjoys 
perpetual succession under the terms 
of its organization and by reason of 
the transferable character of its 
shares of stock. We cannot find that 
it possesses a common seal, but we 
never could see what real essential 
necessity there was for that ancient 
common-law insignia as to corporate 
entities in the states of the Union. 
The code under which this concern 
is organized characterizes it as a 
‘commercial association,’ and under 
such law it is made a commercial 
entity, that must Sue and be sued 
under the name it adopts.’”’ Cuebas 
y Banco Territorial, 4 P. R. Fed. 208, 
12. 

[a] Anonymous mercantile part- 
nerships (1) cannot indirectly pur- 
chase their own shares by selling 
goods to a stockholder and appropri- 
ating his shares if the price is not 
paid. Union Farmaceutica Filipina 
v. Icasiano, 9 Ph. 319. (2) But a 
managing director who purchases the 
shares of a stockholder through an 
agent is not bound to disclose his 
identity or his intention of making 
an advantageous sale of the corporate 
property. Strong v. Gutierrez, 6 Ph. 
680, 688. ; 


Roman associations’’ observes Sherman,?° 
probably the religious. 
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well as companias colectivas in which all members 
are equally liable,?7 and companias comanditarias 
of limited liability.® 
public and private juristie persons also survives.?? 
b. Ecclesiastical. 


The Roman classification into 


“‘The earliest of all 
oe 


were 

‘Collegia templorum,’ as 
they are called in pagan Roman law... . These 
were really official public corporations.’’ After 


Christianity became the state religion, the church 
and its various agencies*! were recognized as juris- 
tie persons, and under the Spanish law, following 
the Roman, the catholic church has always been so 
The relations of that chureh with 
the state vary, however, in the different civil law 


27. Commerce codes: Cuba art 122 
Cl) eee wartel22 Cys es eRe 
Sp. art 122 (1). 

“The record shows that the de- 
fendant in this case was a collective 
partnership, organized under the pro- 
visions of the Code of Commerce, and 
was therefore a juridical person, 
under article 116 of the Code of Com- 
merce and under article 35 of the 
Civil Code. According to the latter 
article it had a personality distinct 
from that of each one of the part- 
ners.”” Wahl vy. Donaldson, 5 Ph, 11, 


14, 

{a] A clause in the articles of a 
collective partnership limiting Mabil- 
ity to the amount of capital invested 


is saya Sunico v. Chuidian, 9 Ph. 
62 


{[b] But merely paying a book- 
keeper five per cent of firm profits 
in the way of salary does not con- 
stitute him a partner. Fortis v. Her- 
manos, 6 Ph. 100. 

{c] Action may be brought jointly 
against a compania colectiva and its 
members. Sunico v. Chuidian, 9 Ph. 
625. 

28. Commerce codes: Cuba art 122 
()y Phoart,1222(2) fe PRagt 1222 ee 
Spicart: b22., (2). 

“Having thus heard counsel at 
length, and consulted the statutes of 
Porto Rico with reference to limited 
partnerships, and having examined 
the text-books, reports, and citations 
as submitted by counsel, we are con- 
strained to observe and hold: That 
the law of Porto Rico as to limited 
partnerships, as set out inthe statute 
embraced in the commercial code, is 
practically the rule of limited part- 
nerships as known in France, Spain, 
Louisiana, and other civil-law coun- 
tries and states. That under such a 
law a limited partner is not per- 
mitted to interfere unduly in the 
partnership affairs without subject- 
ing himself to being held liable in 
solido as a general partner.” + Matter 
of ~-Hlernaiz, .3. P. Re Wed: (202.0203: 
Compare Nadal v. Registrar of Prop- 
erty, 1 P. R. 120 (Sp. ed 388). 


29. Civil codes: Braz. arts 13-16; 
Ke. art 5386; Jap. 1 De Becker Annot. 
p 40; La. Rev. art 429; Que. art 
355. 

30. 2 Rom. L. in Mod. World (2a 


ed., 1922)’ p 119. 

31. Sohm Rom. L. (8d ed) p 198 
(“A. pia causa was regarded as an 
ecclesiastical, and consequently, as a 
public, institution, and as such it 
shared that corporate capacity which 
belonged to all ecclesiastical insti- 
tutions by virtue of a general rule 
of law. A pia causa did not require 
to have a juristic personality ex- 
pressly conferred upon it’). 

S@. Civil codes: Arg. art 33 (4, 5); 
Pan. art 64 (2). 

“The Spanish law as to the juristic 
capacity of the church at the time 
of the cession merely followed the 
principles of the Roman law, which 
have had such universal acceptance, 
both in the law of continental Europe 
and in the common law of England.’ 
Ponce v. Roman Catholic Apostolie 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


- 


: 
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countries, the tendency of later constitutions being 
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toward complete separation of the two and the 


Church, 210,U. S. 296, 314, 28 SCt 737, 
52 L. ed. 1068 (per Fuller, C. J.). 

{a] Cuba.—Sentences of Supr. 
Trib. May 28 and Oct. 22, 1907 
(recognize a catholic bishop to repre- 
sent the church and sue in its name). 

[b] Philippines.—‘‘It is suggested 
by the appellant that the Roman 
Catholic Church has _ no legal per- 
sonality in the Philippine Islands. 
This suggestion, made with reference 
to an institution which antedates by 
almost a thousand years any other 
personality in Europe, and which ex- 
isted ‘when Gracian eloquence Still 
flourished in Antioch, and when idols 
were still worshipped in the temple 


of Mecca,’ does not require serious 
consideration.”  Barlin v. Ramirez, 
7 Ph. 41, 57 (per Willard, J.; and 


pronounced by Fuller, C. J., in Ponce 
v. Roman Catholic Apostolic Church, 
210 Se. -S! 2965 321,528. .SCt 737; 52 L: 
ed. 1068, “an interesting and satis- 
factory opinion’). See Roman Catho- 
lic Apostolic Church v, Placer, 11 Ph. 
315; Holy Roman Catholic, ete., 
Church v. Santos, 7 Ph. 66 [aff 212 
W,, S.) 463) 29° SCt.338, 53 L. ed. 599]; 

{c] Spain.—‘“‘Persecuted as an un- 
lawful association since the early 
days of its existence up to the time 
of Galieno, who. was the first of the 
Roman emperors to admit it among 
the juridical entities protected by the 
laws of the Empire, it existed until 
then by the mercy and will of the 
faithful and depended for such ex- 
istence upon pious gifts and offerings. 
Since the latter half of the third 
century, and more particularly since 
the year 313, when Constantine, by 
the edict of Milan, inaugurated an 
era of protection for the church, the 
latter gradually entered upon the 
exercise of such rights aS were re- 
quired for the acquisition, preserva- 
tion, and transmission of property 
the same as any other juridical entity 
under the laws of the Empire.” Bar- 
lin v. Ramirez, 7 Ph. 41, 58. See 3 
Aleubilla D. Sp. Adm. p 211. Compare 
Royal Order of Dec. 4, in 3 Alcubilla 
D. Sp. Adm. p 189. 

33. Palmer Guide to L. and Lit. of 


Spain (Washington, 1915) p 140 
(‘The legal situation of the Roman 
Catholic church in the _ different 


states of Europe and America has 
been discussed by Giron. He has 
also published a discussion of the 
concordat between the Queen and the 
Holy: See ).> wad 

{a] Argentina. — Constitution of 
1860 declares that the government 
supports the Roman catholic religion 
(art 2) but guarantees freedom of 
worship (art 14) but authorizes the 
congress to provide for the admis- 
sion of other religious orders than 
those then in the country (art 67 
(20)) ana for the conversion of the 
Indians to catholicism (art 15). 

{[b] Belgium.—Const. (1831) art 
14: “Religious liberty and the free- 
dom of public worship, as well as 
free expression of opinion in all mat- 
ters, are guaranteed, with the reser- 
vation of power to suppress offenses 
committed in the use of these liber- 
ties.” Art 15: “No one shall be com- 
pelled to join in any manner what- 
ever in the forms or ceremonies of 
any religious denomination, nor to 
observe its days of rest.” Art 16: 
“The state shall not interfere either 
in the appointment or in the instal- 
lation of the ministers of any re- 
ligious denomination whatever, nor 
shall it forbid them to correspond 
with their superiors or to publish 
their proceedings, subject, in the 
latter case, to the ordinary responsi- 
bility of the press and of publica- 
tion.” 

{[c] Bolivia.—L. of Sept. 14, 1905: 
“The State recognizes and supports 
the Roman Catholic Apostolic Re- 
ligion, but permits the public exercise 
of any other public worship.” 

{d] Brazil—Const. (1891) § 3: 
“All persons and religious confessions 


shall have the right to exercise their 
religion publicly and freely, to form 
associations for that purpose, and to 
acquire property, so long as they con- 
form to the provisions of the ordi- 
nary law.” § 7: “No church or wor- 
ship shall be officially subsidized or 
made dependent upon, or to be con- 
nected with, the government of the 
Union, or of the states.” 

[e]  Chile.—Constitution of 1833 
(republished with amendments, 1888) 
declares the catholic religion that of 
the state to the exclusion of any 
other form of public worship (c II). 
By law of July 27, 1865, noncatholics 
may worship privately and maintain 
schools for their children. 

{f] Cclombia.—Const. (1886) arts 
38-41 declares the catholic religion 
the national one, guarantees it pro- 
tection and respect, and requires pub- 
lic instruction to be organized and 
directed in accordance therewith; but 
provides that the church is not an 
official body, and shall preserve its 
independence, and that no one shall 
be molested on account of his re- 
ligious opinions nor compelled to 
profess beliefs nor observe practices 
contrary to his conscience. 

[g] Costa Rica.—Const. (1917) art 
8: “The Roman Catholic Apostolic 
religion is the religion of the State. 
The State shall contribute to its sup- 
port without thereby preventing the 
free exercise of any other form of 
worship which does not oppose uni- 
versal morals or good customs. The 
declaration referred to in this article 
does not affect existing legislation, 
nor hinder in any way the freedom 
of action of public powers in regard 
to any national interests.” 

[h] Cuba.—Const. art 26 declares 
the separation of church and state 
and freedom of worship. 

[i] Dominica.—Const. (1896) tit 
Ill (13) declares catholicism the 
state religion but tolerance of other 
cults and the free exercise thereof 


within their respective places of 
worship. 
{j] Ecuador.—Const. (1897) art 


12: ‘‘The religion of the Republic is 
the Roman Catholic Apostolic, with 
the exclusion of all other worship 
contrary to morals. The public pow- 
ers are bound to protect that religion 
and cause it to be respected.” Art 
13: “The Government respects the 
religious beliefs of all the inhabitants 
of Ecuador, and shall cause the mani- 
festation thereof to be respected. 
Religious beliefs shall not interfere 
with the exercise of political or civil 
rights.”’ 

{k] France.—Separation Law of 
Dec. 9, 1905, guaranteed free exercise 
of religious worship and declared that 
the republic would neither support 
nor recognize any religious body; 
suppressed all public ecclesiastical 
establishments previously recognized 
as juristic persons, under the concor- 
dat or subsequent laws, such as ves- 
tries, chapters, etce.; and declared 
church buildings, ete., the property 
of the state. See Carmont “Church 
and ptate in France’ 19 Jurid. Rev. 

i 


p 3 

{1] Germany.—Const. (1919) pt 2 
div 3 (‘Religion and Religious So- 
cieties’”) art 135: “All inhabitants of 
the realm (Reich) enjoy full freedom 
of religious belief and conscience. 
Undisturbed public worship is guar- 
anteed by the constitution and is 
under the protection of the state.” 
Art 136: “No one may be forced into 
a church ceremony or celebration or 
into participation in religious exer- 
cises or into the use of a religious 
forimin Of Oath aeeArg 137. <There 
exists no state church.’’. 

[m] Greece.—Const. (1911) art 1: 
“The Established Religion in Greece 


is that of the Eastern Orthodox 
Church of Christ. Every other known 
religion is tolerated and the forms 


of its worship are carried out with- 
out hindrance under the protection 


legal equality of 
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all cults.3% 


of the 


laws, proselytism and all 
other 


interference with the estab- 
lished religion being prohibited.” 
Art 2: “The Orthodox Church of 
Greece, acknowledging for its Head 
our Lord Jesus Christ, is indissolubly 
united in doctrine with the Great 
Church in Constantinople, and with 
every other Church of Christ hold- 
ing the same doctrine, steadfastly 
observing, as they do, the holy apos- 
tolic and synodal canons and holy 
traditions; it is autocephalous, exer- 
cising its sovereign rights independ- 
ently of every other Church, and it 
is administered by a Holy Synod of 
Bishops. The ministers of all recog- 
nized religions are subjected to the 
same superintendence on the part of 
the State as the ministers of the 
established religion. The text of the 
Holy Scriptures is maintained un- 
changed; the rendering thereof in 
another form of language without 
the previous sanction of the Great 
Church of Christ in Constantinople 
also is absolutely prohibited.” 

{[n] Guatemala. — Const. (1879) 
arts 24, 25, guarantees the exercise of 
all religions in their places of wor- 
ship, but prohibits monastic or con- 
ventual institutions or associations. 

{o]  Hayti.—Const. (1918) art 17: 
“All form's of .worship are equally 
free. Everyone has the right to pro- 
fess his religion and freely perform 
his worship, provided he does not 


disturb the public order.” Art 18: 
“Teaching is free.” 
[p] Honduras.—Const. (1904) tit 


V guarantees free exercise of all re- 
ligions, without other limit than that 
of public morality and order (art 46) 
free secular instruction (art 49) and 
disqualifies ministers of religion from 
holding public office (art 57). 

{q]. Italy.—(1) Const. (1848) art 
1: “The apostolic Roman Catholic 
religion is the only religion of the 
state. Other cults now existing are 
tolerated, in conformity with the 
law.” (2) L. Papal Guarantees (1871) 
art 2: “The discussion of religious 
matters shall be entirely free.” (3) 
L. Papal Guarantees (1841) art 1: 
“The person of the Supreme Pontiff 
is sacred and inviolable.” Art 3: ‘“‘The 
Italian government grants to the Su- 
preme Pontiff, within the kingdom, 
sovereign honors, and guarantees to 
him the pre-eminence customarily 
accorded to him by Catholic sover- 
eigns.” Art 7: “No public official or 
agent of the public force in the per- 
formance of the duties of his office, 
shall enter the places or palaces 
which are the permanent or tempo- 
rary residence of the Supreme Pontiff, 
or during the sessions of the ecumen- 
ical council or conclave, without the 
authorization of the Pope, conclave, 
or council.” Art 11: “Envoys of for- 
eign governments to the Holy See 
shall be entitled within the kingdom 
to all the prerogatives and immuni- 
ties accorded to other diplomatic 
agents, according to the usages of 
international law. All offenses 
against them shall be subject to the 
same penalties as are provided for 
offenses against envoys of foreign 
powers to the Italian government. 
Envoys of the Holy See to foreign 
governments shall, within the terri- 
tory of the kingdom, be entitled to 
priveleges and immunities of the 
Same character while going to or re- 
turning from their mission.” Art 12: 
“The Supreme Pontiff corresponds 
freely with the episcopacy and with 
the whole Catholic world, without 
any interference from the Italian 
government. To this end he shall 
have the right to establish his own 
postal and telegraph offices at the 
Vatican or at any of his other resi- 
dences, served by employees chosen 
by himself.” 

{r] Mexico.—Const. (1917) art 24 
(based largely on Leyes de Reforma 
of Dec. 14, 1874): “Every one is free 
to embrace the religion of his choice 
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and to practice all ceremonies, devo- 
tions or observances of his respective 
ereed, either in places of public wor- 
ship or at home, provided they do not 
constitute an offense punishable by 
law. Every religious act of public 
worship shall be performed strictly 
within the places of public worship 
which shall be at all times under gov- 
ernment supervision.” A recent law 
prohibits foreign priests from offi- 
ciating and a law of Yucatan requires 
the clergy to marry. 

{s] Netherlands.— Const. (1887) 
arts 167-170: “Every person shall be 
absolutely free to profess his reli- 
gious opinions, except that society 
and its members shall be protected 
against violations of the criminal 
law. Equal protection shall be 
granted to all religious denomina- 
tions in the kingdom. The adherents 
of the various religious denomina- 
tions shall all enjoy the same civil 
rights and political rights and shall 
have an equal right to hold dignities, 
offices, and employments. All public 
religious. worship inside of buildings 
and inclosures shall be permitted, ex- 
cept that the necessary measures 
may be taken to preserve the public 
peace and order. Under the same 
reservation, public religious worship 
shall be allowed outside of buildings 
and inclosures, wherever it is now 
permitted according to the laws and 
regulations.” 

{t] Nicaragua.—Const. (1911) art 
5: “The majority of Nicaraguans pro- 
fess the Catholic, Apostolic and 
Roman religion. The State guaran- 
tees the free exercise of this form 
of worship, as well as others, pro- 
vided they are not contrary to 
Christian morals and public order; 
the enactment of laws favoring or 
restricting certain forms of worship 
being prohibited.” 

{uJ Panama.—cConst. (1904) art 
26: ‘“‘The profession of all religions is 
free, as is also the practice of all 
forms of worship, without any other 
restriction than respect for Christian 
morality and public order, It is 
recognized, however, that the Cath- 
olic religion is that of the majority 
of the inhabitants of the Republic, 
and the law shall provide that it be 
aided in founding a theological sem- 
inary in the capital and in sending 
missions to the native tribes.” 

{v] Paraguay.—Const. (1870) I 
(3) declares catholicism the state re- 
ligion, forbids the congress to pro- 
hibit the free exercise of any other, 
and requires “‘the chief prelate of the 
Paraguayan Church to be a Para- 
guayan.” 

w] Peru.—Const. (1860) art 4 de- 
clares that the nation professes the 
catholic religion, the state protects 
it and permits the public exercise of 
no other. 

(x] Philippines.—Act of Conger. 
Aug. 29, 1916, known as ‘Philippine 
Bilao U.S. lot,at,1u,, 646 ec 416) 
§ 3 provides: “That no law shall be 
made respecting an establishment of 
religion or prohibiting the free ex- 
ercise thereof, and that the free ex- 
ercise and enjoyment of religious pro- 
fession and worship, without discrim- 
ination or preference, shall forever 
be allowed; and no religious test shall 
be required for the exercise of civil 
or political rights. No public money 
or property shall ever be appropri- 
ated, applied, donated, or used, di- 
rectly or indirectly, for the use, bene- 
fit, or support of any sect, church, 
denomination, sectarian institution, 
or system of religion, or for the use, 
benefit, or support of any priest, 
preacher, minister, or other religious 
teacher or dignitary as such.” 

{y] Porto Rico.—Act Congr, Febr. 
38, 1921 c 34 § 1 as in the Philippines 
with the substitution of the words 
“no political or religious test other 
than an oath to support the Consti- 


The Roman ‘‘collegium** 
was constituted by lex senatus consultum or imperial 
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tution of the United States and the 
laws of Porto Rico shall be required 
as a qualification to any office or 
public trust under the government of 
Porto Rico” for the words in [x] 
supra, 

{z] Portugal.—cConst. (1911) art 3 


(4): “Liberty of conscience and of 
creed is inviolable. (5): The State 
recognizes the political and civil 


equality of all creeds, and guarantees 
their exercise within the limits com- 
patible with public order, the laws 
and good customs, so long as they do 
not infringe the principles of Portu- 
guese public right. (6): No one can 
be persecuted on religious grounds, 
nor questioned by any authority with 
regard to the religion professed. (7): 
No one can, on the ground of religious 
opinions, be deprived of any right or 
be exempted from the performance 
of a civic duty. (8): The public ob- 
servance of any religion is free in 
the buildings chosen or destined for 
the purpose by the followers of that 
religion, and the buildings can al- 
ways have the exterior form of a 
church; but in the interests of public 
order and of the liberty and safety 
of citizens, a special law shall lay 
down the conditions of its observ- 
ance, (9): Public cemeteries shall 
have a secular character, the exercise 
of the: respective rites being free to 
all religions as regards their follow- 
ers, so long as they do not offend 
public morals, the principles. of 
Portuguese public right and the law. 
(10): Teaching in public and private 
establishments under governmental 
control shall be neutral as regards 


religion. (11): Primary elementary 
education shall be obligatory and 
gratuitous. (12): The legislation in 


force which abolished and dissolved 
in Portugal the Society of Jesus, the 
societies therein affiliated, of what- 
ever denomination, and all religious 
congregations and monastic orders is 
maintained, and they shall never be 
admitted in Portuguese territory.” 

wae Quebec.—Rev. St. (1888) § 
ment of religious profession and 
worship, without discrimination or 
preference, so as the same be not 
made an excuse for acts of licentious- 


ness, or a justification of practices 
inconsistent with the peace and 
safety of the Province, are by the 


constitution and laws of this Prov- 
ince allowed to all Her Majesty’s sub- 
jects within the same.” 

[ab] Roumania.—Const. (1866) (as 
amended) art 21: “Liberty of con- 
science is absolute. The liberty of 
all the cults is guaranteed in so far 
as their celebration does not offend 
against public order or good customs. 
The Hastern Orthodox Religion is the 
dominant religion of the Roumanian 
State. The Orthodox Roumanian 
Chureh is and remains independent 
of all foreign supremacy while pre- 
serving its unity with the Gicumen- 
ical Hastern Church so far as dogmas 
are concerned. The spiritual, canon- 
ical and. disciplinary affairs of the 
Roumanian Orthodox Church shall be 
regulated by a unique central synoda! 
authority, conformably to a _ special 
law. The metropolitans and the dio- 
cesan bishops of the Roumanian 
Orthodox Church are elected accord- 
ing to the mode determined by a spe- 
cial law.” 

[ac] Salvador.—Const. (1886) art 
12: “The free exercise of all religions, 
without any other restriction than 
that required by morals or public 
order, is guaranteed. No religious 
act shall serve as evidence of the civil 
status of a person.” ‘Art 32: ““No 
permanent corporation, whether civil 
or ecclesiastical, whatever its char- 
acter, denomination, or purpose may 
be, shall have legal capacity to hold 
real estate or manage it in its own 
name, except only when the property 


For later cases, developments and changes in the law see cumulative Annotatio 


“The free exercise and enjoy-| 


| in 


Rak, | 


[§ 98 


constitution,’’®> and in modern civil law countries 
the juristic person is a creature of the state*® and 


is used immediately and directly in 
the service and for the purposes of 
the institution.” ; 

fad] Spain.—(1) Const. (1876) tit 
I art II declares catholicism the state 
religion whose worship and clergy 
the nation is obliged to maintain, and 
that public observance of any other 
shall not be permitted; but that no 
one shall be molested for his religion 
nor for the exercise thereof, so far 
as compatible with Christian moral- 
ity. (2) Const. (1869) art 21 per- 
mitted the public, as well as private 
exercise of other religions. 


[ae] Switzerland.—Const. (1874) 
art 49: “Freedom of conscience and 
of belief is inviolable. No person 


shall be compelled to become a mem- 
ber of a religious society, to attend 
religious instruction, or to perform 
any religious act, nor shall he incur 
penalties of any kind because of his 
religious opinions. The person who 
exercises the authority of parent or 
guardian shall have the right, con- 
formably to the principles above 
enumerated, to control the religious 
education of children up to the age 
of sixteen years. The exercise of 
civil or political rights shall not be 
abridged by any provisions or condi- 
tions of an ecclesiastical or religious 
character. No person shall, on ac- 
count of his religious opinion, be 
freed from the performance of any 
civil duty. No person shall be bound 
to pay taxes the proceeds of which 
are specifically appropriated to the 
actual expenses of the worship of a 
religious body to which he does not 
belong. The further execution of 
this principle is reserved for federal 
legislation.” Art 50: “The free exer- 
cise of religious worship is guaran- 
teed, within the limits .compatible 
with public order and good morals.” 
Art 51: “Neither the order of Jesuits 
nor any affiliated society shall be 
admitted into any part of Switzer- 
land; all activities of their members 
in church or school are forbidden. 
This prohibition may also be ex- 
tended, by means of a federal decree, 
to other religious orders whose ac- 
tivities are dangerous to the state, 
or disturb the peace between religious 
denominations. The foundation of 
new convents or religious orders, or 
the reéstablishment of those which 
have been suppressed, is forbidden.” 


{af] Uruguay.—cConst. (1830) ec 3 
§ 1 declares catholicism the state re- 
ligion. 

[ag] Venezuela. — Const. (1904) 


art 17 (13) guarantees “Religious lib- 
erty according to the laws and under 
the supreme inspection of the Presi- 
dent of the Republic.” 

34. 2 Sherman Rom. L. in Mod. 
World (2d ed, 1922) p 122 (“Collegium 
was originally used to denote merely 
a voluntary association (which re- 
sembles, but is not legally, a corpora- 
tion). Collegium emphasized the in- 
dividual relationship of the mem- 
bers. The earliest Roman associa- 
tions—those instituted for religious 
purposes—were called collegia. The 
early Roman trade-guild was called 
collegium long before it acquired 
legal personality. When voluntary 
associations became true corpora- 
tions, the old name was retained and 
process of time became very 
widely extended: it finally designates 
all private and certain quasi-public 
corporations’). 

35. Williams Inst. Justinian Illus- 
trated by Eng. L. (2d ed, 1893) p 53 
[luc Diss TTL ae oT sxe Vora. aio mentel 

36. Civil codes: Arg. arts 45, 46; 
Ch. art 546; Col. art 634; Ec. art 535; 
Ger. arts’ 21,22; .'80; Guat. art 145° 
Jap. art 33; Mex. art 39; Nic. art 76; 
Pan. Canal Z. art. 634°" Port..art/33% 
Sp. (arti, 37; 3Sp.. ‘Code. Com: are ibit 
et seq; Salv. art 541: 

“The German Civil Code has even 
enlarged the range of these privileged 


ns, Same title, page and note number, 


56 98-100] 


must comply with the requirements of law in order 


to acquire legal personality. 


Registration of the articles is a common prereq- 


uisite.87 A juristie person must 


more managers or directors,®* and is bound by their 
aets within the limit of their authority, conferred 
by law or by corporate resolution.®? 
The collegium *° required 


Number of members. 
three natural persons to form it. 
Tres faciunt collegium.** 


_ never less than three.*? 


[§ 99] 4. Powers and Liabilities. 
law,** juristic persons could acquire and hold prop- 
erty, even by prescription #4 or succession, testamen- 
“They could make contracts,*” 
sue or be sued,#® and were liable for the wrongful 
and unauthorized acts of their agents.*® 
tures are reproduced in the modern civil law *° where 
juristic persons may acquire and hold property of 


tary * or intestate.*® 


The modern codes do not 
usually preseribe the number, but when fixed it is 


MODERN CIVIL LAW 


[40 C-J.] 1307 


ings, both civil and criminal, although in some juris- 


dictions, they are not liable in damages for crim- 


inal acts.5? 
appoint one or 
cession.®? 


ry 


‘The maxim was 


Only when not permitted by law °? are 
associations and corporations disqualified from suc- 


‘‘The Church shall be governed in this particular 
by any agreement which may have been entered into 
between the two powers’’ (civil and ecclesiastical). °* 
Subject to this, churches and ecclesiastical chapters, 
as well as public, municipal, and eleemosynary insti- 
tutions, may take by testamentary succession.*® 


Liability. The capital consisting of stock and ac- 


In the Roman 


These fea- [§ 100] 5 


all kinds, contract obligations, and institute proceed- 


societies so as to embrace societies 
formed for some object ‘other than 
that of carrying on a trade or busi- 
ness,’ such societies being. permitted 
—with certain restrictions, however— 
to acquire a corporate existence, for 
purposes of private law, by being en- 
tered in the ‘Register of Societies.’ 
For the rest, however, the principle 
Still holds good that private societies 
can only acquire a juristic personal- 
ity by grant from the State.” Sohm 
Rom. L. (Ledlie 3d ed) p 201. 

[a] A “cofradia” organized neither 
under the corporation laws nor the 
laws of Spain is not a juridical en- 
tity; but if organized under the lat- 
ter it may register its property. Gov- 
ernment v. Avila, 38 Ph. 383. 

37. Civil codes: Braz. arts 18,197 
Ec. art 587; Ger. arts 21, 55 et seq; 
Jap. art 45 et sea; Sw. art 61; Ven. 
art 17; Sentence Spanish Supr. Trib. 
March 12, 1888; Sentence Spanish 
Supr. Trib. May 8, 1885; Sentence 
Spanish Supr. Trib. Nov. 238, 1883; 
Salv. art 543. 

[a] Philippines.—‘““We hold then 
on principle and authority that the 
contract between Prautch and Scholes 
was in its nature commercial; that 
under article 36 of the Civil Code 
said partnership was governed by the 
provisions of the Code of Commerce; 
that its failure to comply with the 
requirements of that Code did not 
make it a civil partnership, and thus 
give it legal personality, which we 
have assumed such partnerships 
have. Having seen that the partner- 
ship in question is governed by the 
Code of Commerce, it remains to 
ascertain what are the consequences 
of the failure of the partners to com- 
ply with the requirements of the 
Code. Article 116 provides that the 
partnership shall have personality 
if it is organized in accordance with 
the Code. This impliedly denies to 
it personality unless it is so organ- 
ized. The partners are required to 
state their agreements in a public 
writing, and to record them in the 
Mercantile Registry. (Art. 119, 17).” 
Prautch v. Hernandez, 1 Ph. 705, 711 
(per Willard, J.). But in Mead v. Mc- 
Cullough, 21 Ph. 95, 106, it was de- 
elared: “This partnership or stock 
company (sociedad anonima) upon 
the execution of the public instru- 
ment in which its articles of agree- 
ment appear, and the contribution of 
funds and personal property, became 
a juridical person—an artificial being, 
invisible, intangible, and _ existing 
only in contemplation of law—with 
the power to hold, buy, and sell prop- 
erty, and to sue and be sued-—a cor- 
poration—not a general copartnership 
nor a limited copartnership. (Arts. 
37, 38, 1665, and 1666 of the Civil 
Code; Compafiia Agricola de Ultramar 
v. Reyes, 4 Ph. 2; and Chief Justice 
Marshall’s definition of a corpora- 


tion, 17 U. S., 518.) .-The inscribing 
of its articles of agreement in the 
commercial register was not neces- 
sary to make it a juridical person— 
a corporation. Such inscription only 
operated to show that it partook of 
one form of a commercial corpora- 
ion. 

33. Civil codes: Ee. art 540; Ger. 
art 26 et seq; Jap. art 52 et seq; La. 
Rev.. art 438; Pan. art 72; Que. art 
359; Salv. art 546. But in Del Con- 
vento v. Cruz, 9 Ph. 145, 148, where 
the administrator of the Capellania 
of a Roman catholic convent sought 
registration of land in its name, it 
was observed, per Tracey, J.: ‘‘Among 
the persons enumerated in section 19 
of Act No. 496 as entitl to petition 
for the registration of titles there is 
no one corresponding exactly in de- 
scription with this petitioner. The 
fourth subdivision of that article 


provides that ‘corporations may make’ 


application by any officer duly au- 
thorized by vote of the directors.’ 
It is justly urged that Father Lino 
Cajili is not able to show any vote 
of the directors of his corporation 
authorizing him to make this pe- 
tition. We should be loath to nar- 
row the general and beneficent effect 
of the Land Registration Act by 
an interpretation so narrow as to 
shut out from its’ benefits most 
if not all of the corporations exist- 
ing in these Islands at the time of 
the transfer of sovereignty, as well 
as other interests, governmental and 
otherwise, corporate in form but not 
possessing boards of directors which 
would enable them to comply with 
the demands of this section. Section 
21 provides that ‘the application shall 
be in writing, signed and sworn’ to 
by the applicant, or by some person 
duly authorized in his behalf.’ Under 
this provision it was competent for 


the authorized agent of this capel-. 


lania to sign and swear to the appli- 
cation, without the formal vote of a 
board of directors which had, in fact, 
no existence.” 

89. Civil codes: Arg. arts 35-37; 
Bray. art- 17: Ch. arts ‘5517, 552; Col: 
arts 639, 640; Ee. art 541; Ger. arts 
26, 81; Jap. arts 44, 53, 54; La. Rev. 
art 439; Nic. art 80 et seq; Pan. Canal 
Z. arts 639, 640; Que. art 360; Sw. art 
55; Salv. art 547. 

40. See supra note 34. 

41. Justinian Dig. L, XVI 85 [cit 1 
Blackstone Comm. p 469]. 


42. See code provisions. 

[a] In Germany Civ. Code art 56 
requires at least seven for registra- 
tion. 

43. Colquhoun Rom. L. § 902. 

44. Justinian Dig. X, IV, VII, III. 

45. Justinian Code VI, XXIV, 
VIII. 

46. Justinian Code VI, L, oak: 

47. Justinian Dig. III, IV, 

48. Justinian Dig. III, IV, Wt “VIl. 


erued profits, of commercial associations, is subject 
to their obligations °° and must be exhausted before 
resorting to ‘the private property of members °? who 
are not, as a rule, without express assumption, la- 
ble oe couporate. obligations. 58 

Termination—a. In General. 
personality ‘terminates with the expiration of the 
period fixed for the life of the entity.°® 


Juristie 


Under the 


49. Justinian Dig. IV, III, XV, L; 
EXE XV et lavas 

£0. Civil codes: Arg. arts 41, 42; 
Cuba art 38; Ec. arts 545, 546 (requir- 
ing special permission of the congress 
to retain immovables); Guat. art 46; 
Hond,. art 27; Jap. art 43; La. Rev. 
arts 433, 434; "Mex. art 40; Nic. art 87; 
Pan. art 71; Ph. art 38; P. R. 30; 
Port. art 34; Que, art 358; Sp. art 38; 
Salv. arts 551, 552; Campatiia Agri- 
cola v. Reyes, 4 Ph. 

[a] They cannot hola fiducial po- 
sitions or those involving personal 
responsibility. Que. Civ. Code art 365. 

51. Civil codes: Arg. art 43; La. 
Rev. art 443 (all crimes); Que. art 365 
(limited to actions for assault and 
battery). 

52. Penal codes: Cuba art 186; Ph. 
art 188; Sp. art 186 (prohibiting as- 
sociations for criminal or immoral 


purposes); U. S. v. Gomez, 8 Ph. 630, 
651. 
53. Civil codes: Cuba art 745 (2); 


May, Reve aru 4346 Phe art mi£o e G2ok 
PPR. US A735 (C2) 3reps artis 42): 

54. Sp. Civ. Code art 38; Roman 
Catholic Apostolic Church v, Placer, 
11 Ph. 315; Roman Catholic Apostolic 
Church v. Santos, 7 Ph. 66 [aff 212 
Wp wue4 685 20s Ol sd 5,005 bamedoounts 
Barlin v. Ramirez, 7 Ph. 41. Compare 
3 Alcubilla D. Sp. Adm. p 211. 

“The phrase ‘agreed upon by both: 
powers’ refers to the ‘concordats’ or 
treaties between the Holy See and the 
Spanish crown, which recognize the 
right of the church to possess and 
acquire property.” Ponce v. Roman _ 
Catholic Apostolic Church, 210 U. S. 
296, 309, 28 SCt 737, 52 L. ed. 1068 
(per Fuller, C. J., upholding the title 
of such church to ecclesiastical prop- 
erty in Porto Rico): 

55. Civil codes: Cuba art 746; Ph. 
art 746; Sp. art 746. 

56,” Civil) codes: Ch. <art 5583. Col: 
art 646; Ec. art 547; Pan. Canal Z. 
art 646; Ph. art 154; P. R. § 154; Sp. 
art 154; Salv. art 553. 

57. Commerce codes: Cuba art 237; 
PH VATtage loeb. eevee eet La SDE laure woke 

{a] Partners cannot escape lia- 
bility by agreeing amoung themselves 
that one partner shall assume all 


debts. Re Doria y Anguera, 1 P. R. 
Fed. 350. 
{b] A special or silent partner 


who gives individual security for a 
firm loan is as much a debtor as the 
general partners. American Colonial 
Bank vy. Cabrera, 3 P. R. Fed. 14 [aff 


gaa SS). 224, 29 .SCt 623, 538 1. ed) 
74). 

53. Civil codes: Arg. art 39; Ch. 
art, 549:* Cole art y63its Mluclwarts task 


Pan. Canal Z: art 637; Que. art 363% 
Salv. art 544. 

59. Civil codes: Jap. art 68 (2); 
Que. art 368 (2); Codes of commerce: 
Cuba arts 221, 226; Ph. arts 221, 226; 
PRS 8s, 226: 

[a] Spain.—(1) Code Com. art 221 
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Roman law ® such personality was not lost by re- 
duction of the membership. Some modern codes re- 
quire that provision be made for filling vacancies 
caused by reduction of membership below the num- 
ber required for proper funetioning,®* while others 
make such reduction a ground for dissolution.®? 
Spanish law, general and limited partnerships are 
terminated by a general partner’s failure or death 
(unless the articles provide otherwise) or the in- 
sanity or other incapacitating disability of the man- 
Juristic personality may likewise 
end by dissolution, voluntary ** or involuntary,®® or 
by bankruptcy or the loss of the property.°¢ 
cession of the territory, which includes the situs of 
the juristic person, affects its nationality, but not 


aging partner.®? 


its personality.®? 
[§ 101] b. Liquidation. 


{[§ 102] A. Nature. 


(providing also for termination upon 
the entire loss of capital or failure 
of the enterprise). (2) But termina- 
tion for any cause other than lapse 
of time. affects third parties only 
when recorded. Code Com. art 226; 
Sentence Supr. Trib. March 23, 1885, 
57 Jur. Civ. 544. 

{[b] Roman law.—(1) Amos Rom. 
L. p 122; Mackenzie Rom. L. p 162. 
(2) It could be terminated earlier, at 
the instance of the state, for breach 
of the franchise. Justinian Dig. XVII, 
XXII 3 pr; Colquhoun Rom, L. § 919; 
Mackeldey Rom. L. (Dropsie ed) § 
155; Mackenzie Rom. L. p 162. (3) 
And also by voluntary surrender. 
Colquhoun Rom. L. § 918. 

{c] Duration.—In Guevara v. De 
Ocampo, 7° Ph. 104, 105, 112, two 
clauses of the articles provided as 
follows: ‘Fhe period of duration of 
this partnership will be five years, 
and it shall not be dissolved on ac- 
count of the death of one or more of 
its members, nor by the mere will 
of one or more of them. ... The pro- 
visions of this agreement shall be 
effective from the date of the death 
of the deceased, Timotea Andrés, the 
members of this partnership obligat- 
ing themselves to discharge the obli- 


gations contracted by the former 
partnership.” Arellano, C. J., in con- 
struing them said: ‘‘Appellant can 


not, without misconstruing the arti- 
cles of copartnership, contend that 
the duration of the partnership ac- 
cording to the said articles of incor- 
poration would be five years from the 
death of the deceased Timotea Andrés 
de Guevara. They could not merge in 
one the two clauses of the articles.’”’ 

60. Justinian Dig. III, IV, VII, II. 

“The collegium did not cease to 
exist on a reduction of the number.” 
Williams Inst. Justinian Illustrated 
by Eng. L. (2d ed, 1893) p 53. 

61. Civil codes: Arg. art 49; Ch. 
art 560; Col. art 648; He. art 549; Nic. 
art 89; Pan. Canal Z. art 648; Salv. 
art 555. 

62. Civil codes: Ger. art 73 (juris- 
tic personality may be withdrawn if 
the membership falls below three); 
Jap, art 68 (providing “the failure of 


members” as a ground for dissolu- 
tion); Que. art 368 (4); Sw. art 77 
(providing for dissolution ‘when 


directors can no longer be elected’’). 

63. Codes of commerce: Cuba art 
222° Ph. art 222; P. R. § 222: Sp. art 
222. Compare Que. Civ. Code art 368. 

64. Civil codes: Arg. art 48 (1); 
Braz. art 21 (1); Be. art 548 (with 
governmental approbation); Jap. art 
68 (1); Que. art 368 (5, 6); Sw. art 


76; Salv. art 554. 
65. Civil codes: Arg. art 48 (2); 


Braz, ant 2k (2, 3) Ch. ants 0D 9s ENC: 
art 548; Ger. art 43; Jap. arts 68, 71; 


“That part of Roman law 
which has had the most extensive influence on for- 
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negligence.®? 


In 


A 


appointment may be authorized.’ 
and balance sheet must be furnished monthly by 
the liquidators to the members beginning within 
twenty days under penalty of removal.” 
discharging all debts,72 and deducting all allow- 
ances to members,”* the liquidators may distribute 
the concern’s assets.™4 
to review by the courts,” although the approval of 
a curator or tutor is irrevocable.7® 
remain which are not provided for by the law or 
the articles, they may be devoted, under direction 
of the authorities, to a purpose like that for which 


[§§ 100-102 


thorized merely to complete pending transactions,°* 
but are liable as liquidators for fraud or serious 
If other liquidators are desired their 


An inventory 


After 


But their action is subject 


If any assets 


the concern was organized.*7*% 


The managers are au- 


III. OBLIGATIONS 


La. Rev. art 447; Nic. art 88; Que. 
art 368= (1,73); Sw. art 78; Col) art 
Cee Pan, Canal Z. art 647; Salv. art 
5 


66. Civil codes: Arg. art 48 (3); 
Ger. art 42; Jap. art 68 (3); Nic. arts 
85, 90; Pan. Canal Z. art 652; Sw. art 
Ui Chavart 564* Col-ank. 652; 

{a] “Foundations” are dissolved 
by the destruction of property set 
aside for their maintenance. Civil 
codes: Ch. art 564; Col. art 652; Ec. 
art 553; Pan. Canal Z. art 642. 

67. Martinez v. -Asociacion De 
Senoras Damas Del Santo Asilo De 
Ponee; 213 U. S: 20, 22, 29 SCt 327, 
538) Deed. 679: 

“We assume, in favor of the plain- 
tiff, that it was a corporation organ- 
ized in 1863 by a decree of the Span- 
ish Crown. That decree incorporated 
an asylum of charity in Ponce. The 
purposes of the incorporation are 
described in article 1 of the by-laws, 
which follows; ‘This. association 
recognizes as its principal object the 
alleviation of human suffering, and 
for this purpose it will establish an 
asylum for the poor of the district. 
When its resources permit it to give 
its attention to other objects related 
to its purpose it will establish 
schools for poor children of both 
sexes, under the supervision of 
Sisters of Charity.’ The incorpor- 
ators were residents of Ponce, and 
all the purposes of the corporation 
were to be accomplished and all its 
business done in that locality. 

We are of opinion that the cession 
of Porto Rico by Spain to the United 
States severed all relations between 
Spain and this corporation, and that 
thereafter it cannot be regarded in 
any sense as a citizen or subject of 
Spain. Spain has no duty to or 
power over it. We confine this state- 
ment to a corporation like the one 
before us, formed for charitable pur- 
poses and limited in its operations to 
the ceded _ territory. A different 
question (which need not be decided) 
would be presented if the corporation 
had other characteristics than those 
possessed by the one under considera- 
tion, as, for instance, if it were a 
Spanish trading corporation, with a 
place of business in Spain but doing 
business by comity in the island of 
Porto Rico.” Martinez v. Asociacion 
De Senoras Damas Del Santo Asilo 


De Ponce, supra. 

68. Ger. Civ. Code arts 48, 49; 
Codes of commerce: Cuba arts 228, 
231; Ph. arts 228, 231; P. R. arts 228, 
231; Sp. arts: 228, 231; Sentence 


eupe Trib. Oct. 12, 1888, 64 Jur. Civ. 


[a] A liquidating partner has au- 
thority to sell any of the assets of 
the expired partnership. Armstrong 


eign subjects of inquiry,’’ says Maine,’® ‘‘has been 
the law of obligation.’’ 


But this term has a 


v. Alvarado, 2 P. R. Fed. 33. 

[b] In Quebec (Civ. Code art 372) 
a curator is appointed unless the 
liquidation is voluntary, when liqui- 
dators are named. Civ. Code art 
373a. 3 

69. Codes of commerce: Cuba art 
231;5Ph., art .231; BP) Ro arts231: Sp: 
ay 231. See Jap. Civ. Code arts 74, 

70. Civil codes: Ger. art 48; Jap. 
art 75; Codes of commerce: Cuba art 
229; Ph. art 229; PB, Ro art: 2295 Sp. 
art 229. 

[a] Otherwise the manager con- 
tinues.—Sentence Supr. Trib. Oct. 3, 
1894, 76 Jur. Civs/ 126: 

71. Codes of commerce: Cuba 
23059 Ph.fart 923055 PR. are 2308 
art. 230, 

72. Codes of commerce: Cuba 
ase Ph. art 235;-P. R. § 235; Sp. art. 


{a] The assignment of a partner’s 
interest pending liquidation cannot, 
until the latter is completed, be en- 
forced. Machuca v. Chuidian, 2 Ph. 
210, 214 (“The suggestion of coun- 
sel .is that the clause in question 
means that their accounts are to be 
adjusted before those of the part- 
ners but not paid first. Such a pro- 
vision would have been of no practi- 
eal utility, and the language used—- 
that the funds should be ‘taken out’— 
(se dedujeran) does not admit of 
such a construction’). 

73. Codes of commerce: Cuba 
Bae Phiarty236; bok. seacoss pe 


74. Codes of commerce: Cuba 
232; Ph. art 232: PR. § 23825 (Spo art 
232. See Braz. Civ. Code art 23; 
Sentence Supr. Trib. Febr. 12, 1889. 

75. Codes of commerce: Cuba art 
23330. arte233s\ sR. §) eosss Deane 
233. See Jap. Civ. Code art 82. 

“While it is true that the Code of 
Commerce furnishes an extrajudicial 
proceeding whereby the members of 
a company (collectiva) may liquidate 
the affairs of the company, neverthe- 
less where disputes as to rights of 
membership render this proceeding 
impracticable, the parties interested 
are not precluded from seeking ju- 
dicial intervention and assistance in 
the settlement of their disputes.” 
Bauermann v. Casas, 10 Ph. 386, 391. 

76. Codes of commerce: Cuba art 
Hy Phiyart234°) Py Ris 2840S peavey 


77-78. Civil codes: Arg. art 50; 
Braz, arty 220-Chy arte bolsniColugant 
649; Cuba art 39; Ec. art 550; Hond. 
art 93; Jap. art 72; Nic. art.91; Pan. 
art 72; Pan. Canal Z. art 649; Ph. art 
39/5, Ba Re 831%: Salv.cart ob6cuspe ane 
39; Compania Agricola v. Reyes, 4 
Phd. d0s 

79. Maine Anc. L. p 332. 


art 
Sp. 


art 


art 
art 


ars 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


4 §§ 102-104] 


broader meaning in civil, than in common, law.®° 
_ In the former, it ‘‘signifies rights as well as duties, 
the right, for example, to have a debt paid as well 


as the duty of paying it.’’5+ 


[§ 103] B. Classes—1. Personal and Transmis- 
Obligations are personal, when enforceable 
only by the obligee, or against the obligor,®? or 
transmissible, when enforceable by the obligee’s 


sible. 


80. 2 Sherman Rom. L. in Mod. 
World (2d ed, 1922) § 724. 

81. Maine Anc. L. p 314. 

“An obligatory right consists, as 
such, in the fact that a definite 
other person (the debtor): is bound 
to do something. When a real right 
of mine gives rise to a duty on the 
part of my opponent—as where my 
right as owner entitles me to re- 
quire him to deliver up a thing— 
such duty can only be regarded as the 
consequence of my right, whereas in 
the case of an obligatory right the 
duty, or obligation, of the debtor 
constitutes the whole of my right. 
An obligatory right is simply and 
solely a right to require a definite 
other person (the debtor) to act ina 
particular way.” Sohm Rom. L. 
(Ledlie ed) p 358. 

[a] Limited sense.—‘It is urged 
by the counsel for the appellant that 
the word ‘bond,’ used in the statute, 
being a common law term, we must 
refer to the common law for its legal 
signification; and. that by that law 
no instrument is a bond which is not 
under seal. The truth of the propo- 
sition that sealing is an absolute 
requisite to the validity of a bond at 
common law is readily admitted; but 
the applicability of that rule to the 
case under consideration is not per- 
ceived. This bond was taken at a 
time when the common law afforded 
no rule of decision or practice in this 
country, and consequently that law 
eannot be legitimately resorted to, 
even for the purpose for which it is 
invoked by the counsel for the ap- 
pellant, unless it be shown that the 
civil law (which under certain modi- 
fications was at that time the law of 
the land) had no term of similar im- 
port; for we regard it as a correct 
rule of construction, that where tech- 
nical terms are used in a Statute, 
they are to be referred for their sig- 
nification to terms of similar import 
in the system of laws which prevails 
in the country where the statute is 
passed, and not to another system 
which is entirely foreign to the whole 
system of municipal regulations by 
which that country is governed... . 
In the civil law there is a term, and 
one in very common use, too, which 
is equivalent to the word ‘bond’ in 
the common law. That term is ‘obli- 
gation,’ which is defined to be, Ist, 
‘the binding power of any contract 
or agreement;’ and 2d, ‘a notarial 
instrument or deed.’ This definition, 
embracing as it does all the essential 
properties of a bond, shows that the 
two words are used correlatively 
under the two systems. The word 
‘obligation,’ it is true, is one of more 
extended signification than the word 
‘bond,’ because it not only embraces 
all such undertakings as would at 
common law require a technical bond 
to sustain them, but it also embraced 
such other undertakings as_ are 
known to that system by the term 
‘parol contracts.’ But the simple 
fact of its being a term of more com- 
prehensive legal signification affords 
no presumption that in particular in- 
stances it is not the equivalent word; 


it may be said to be the generic 
term, and the other the_ species. 
‘Obligation,’ then, being equivalent 
under the civil law to the word 


‘bond’ in the common law, we are of 
the opinion that the latter ‘term, 
when employed in the statutes of the 
country previous to the adoption of 
the common law, without other defi- 
nition, is to be referred to the civil 
law for its meaning, its force and its 
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heirs or assigns.*% 
[§ 104] 2. Perfect (Civil) and Imperfect (Nat- 
Obligations are perfect when fully enforee- 


able by law,®* and imperfect when having chiefly 


tained.’? 


legal construction; and that as the 
seal, not being known to the latter, 
was never required to give effect and 
validity to the one, we are satisfied 
that it is not essential to the validity 
of the other.” Cayce v. Curtis, Dall. 
(Tex.) 4038, 404. 

62. Justinian? Insta, . 2, O20; 
Civil codes: Arg. arts 531 (497), 532 
(498); La. Rev. art 1997 et sea; Mex. 


art 1326; Par. arts 497, 498. Com- 
pare the common-law maxim, Actio 
personalis moritur cum _ persona 


1 C. J. p 1171 note 2. See Phillips v. 
Homfray, 24 Ch. D. 439 (where its 
history is traced and Bowen, lL. J., 
observes that: “Whatever its wisdom 
or policy, the rule with certain limi- 
tations is as old as the English law’’). 
But see Vincent v. Sharp, 9 La. Ann. 
463 (“It is insisted, by the counsel of 
appellant, that a personal action for 
damages for a tort, expires with the 
person who instituted it. We are not 
aware of any such rule in our juris- 


prudence. See Code of Practice, 
Articles® 1,21) 22, )413; 19945) 22745 
22942) 2 i 

{a] History.—‘“According to the 


Roman civil law, the creditor in an 
obligation cannot transfer (‘assign’) 
his right to another. The civil 
law, however, in course of time ad- 
vanced a step beyond this position. 
. .. This course of development was 
completed by the praetor. The 
action granted by the praetor to the 
assignee on the ground of an assign- 
ment, was an actio utilis, the name 
of the assignee thus appearing in the 
intentio itself. This actio utilis was 
in no way affected by the revocation 
or death of the creditor. It operated at 
once to make the assignee creditor in 
respect of the debt due under the 
obligation. It was obvious, however, 
that a debtor who, not having re- 
ceived notice of an assignment, paid 
his original creditor what he owed, 
was, on equitable grounds, entitled to 
the benefit of such payment. Not 
till he received notice of a sufficiently 
definite kind could the debtor be 
bound by the assignment. The 
practical importance of notice thus 
remained the same. But whereas it 
had formerly served the purpose of 
enabling the new creditor to acquire 
a right of his own, it now merely 
served the purpose of enabling him to 
exclude a right of the debtor’s, the 
right namely to pay the original 
creditor.” Sohm Rom. L. (8d ed) 
pp 425, 427, 428. 

83. Justinian Inst. III, XXIV, VI; 
La. Rev. Civ. Code art 1997 et seq. 

[a] Ordinarily transmissible.—(1) 
Rights arising from all obligations 
are treated as transmissible unless 
the contrary appears. Civil codes: 
Cuba art 1112; La. Rev. art 1999: 
PanweaAGe joo eee art. hide. bs te 
S109; "Sp, art. 1112%Agarrraca v- 
Rodriguez, 9 Ph. 6387; Gonzalez v. 
Blas, 3 Ph. 749. (2) “Defendants 
agreed to pay certain debts in cotton, 
and the person’ who was to receive it, 
promised to sell it, and place the 
proceeds to their credit. They now 
say they are discharged from their 
obligation, because the payee has de- 
ceased, and that they have not con- 
fidence in any of his heirs and rep- 
resentatives. This may be very true, 
but why they should be discharged 
from their engagement, and the heirs 
lose their debt, because the appellees 
have not confidence in them, is what 
we are unable to understand. The 
general rule is, that all the obliga- 
tions of the ancestor pass to his 
heirs, active as well as passive. The 
exceptions to this rule are those obli- 


a moral foree.*® 
termed ‘‘civil’’8*> as opposed to 
under which what has been received may be re- 
Natural. obligations are, therefore, im- 


Perfect obligations are often 
‘natural’? ones, 


gations, which result. from agree- 
ments, in which the personal quali- 
ties of the person promising are to be 
supposed the leading motive of the 


contract, and where the want of 
them cannot be supplied by any 
other, or compensated by pecuniary 


damages. Such is the confidence we 
repose in our physician, who assists 
us in sickness; -the painter whom we 
may desire to make family portraits; 
and in case of their decease, their 
heirs cannot demand that they shall 
be permitted to supply their place or 
perform their contract. But an en- 
gagement to ship cotton may be 
performed by any one, the qualities 
of mind are not the leading consider- 
ation that induced the contract. 
Pecuniary responsibility is the mov- 
ing cause, because the nonperform- 
ance can be compensated in damages; 
and no objection can be made to the 
heirs, on that score, where they are 
the creditors of the person whose en- 
gagement they seek to enforce.’ 
Ferguson v. Thomas, 3 Mart. N. S. 
(La.) 75, 80. (3) “Our conclusion 
being that plaintiff was a clerk of the 
deceased, and not a broker, the obli- 
gation of the latter was heritable and 
survived him, and is exigible against 
his executor and heirs.” Tete v. 
Lanaux, 45 La. Ann. 1343, 1347, 14 S 


241. 

{b] Obligations involving the ob- 
ligor’s individual skill or industry 
are considered personal on his part 
but transmissible on the obligee’s. 
La. Rev. Civ. Code art 2000 et seq. 

[c] Mandatum.—‘“In the case un- 
der consideration, the agency was 
personal to Edward Shiff. The rela- 
tion of the parties was that of plant- 
er and factor. The contract was that 
of mandate. It ceased at the death 
of the mandatary, and was not heri- 
table.’ Shiff v. Lesseps, 22 La. Ann. 
185, 188. ie 

84. La Rev. Civ. Code art 1757; 
ene v. Williams, 12 Rob. (La.) 

“The obligation of a ‘contract is 
found in the terms in which that con- 
tract is expressed, and it is the duty 
thus assumed by the contracting 
parties respectively to perform the 
Stipulations of such contract. When 
that duty is recognized and enforced 
by the municipal law, it is one of 
perfect, and when not so recognized 
and enforced, of imperfect, obliga- 


tion.’ Barlow v. Gregory, 31 C . 
261, 265. : ee 
fa] “Cause” and “consideration” 


of contracts compared see Contracts 
§ 145 note 67 [b] 


85. La. Rev. Civ. Code art 1757 


(1) 

86. Civil codes: Arg. art 549 
(515); Ch. art 1470; Col. art 1527; 
CoLR ey ant i635. Da. Rev. arts) i757. 
1760, 2303 (distinguishing the two 


sub classes of legal and conven- 
tional); Ur. art 1441; Nic. art 1839; 
Pan. Canal Z. art 1527. 

[a] France.—Pothier Obl. 
ed) pt Il cI. 

87. Civil codes: Arg. art 549 (515); 
Ch. art 1470; Col. art 1527; @) R. art 


(Evans 


634; La. Rey. arts 1757 (2), 1759, 
2303, 2307; Nic. art 1840; Pan. Canal 
Avett LOZ Pars sare solos Ube aRG 


“A natural or moral obligation is 
one which cannot be enforced by ac- 
tion, but which is binding on the 
party who incurs it, in conscience and 
according to natural justice. (2 
Bouv., 200). And the instance of 
such an obligation is given, as when 
the action upon the contract is 
barred by the statute of limitations, 
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perfect ones.*® 
[§ 105] 


or resolutive (subsequent).%° 


a natural or moral obligation still 
subsists, although the civil obliga- 
tion is extinguished.” Goulding v. 
Davidson, 26 N. Y. 604, 612. 

{a] France.—Pothier Obl. 
ed) pt Il cl. 

{[b] A prescribed claim may con- 
stitute a natural obligation. Ashbey 
v. Ashbey, 41 La. Ann. 102, 5 S 539; 
La. Rev, Civ. Code art 1758 (3), : 

{c] A good consideration (1) is 
afforded by such an obligation. La. 
Rev. Civ. Code art 1759 (2). (2) As 
where one uses another’s funds. Gar- 
land v. Lockett, 5 Mart. N. S. (La.) 
40, 41 (“There was a moral or natu- 
ral obligation on the part of the de- 
fendant to compensate the heirs for 
the advantage he had derived from 
using their money. And it became a 
legal one by the agreement he en- 
tered into with the plaintiff. The 
contract was that which is denomi- 
nated in our law constitute pecunie. 
The examples given by Pothier show, 
that by it, natural obligations acquire 
the force of legal ones. Pothier, 
traité des ob. Part. 2, chap. 6, sec. 9, 
du pacte constitute pecunie, n. 38 
& 8’). Compare Ashbey v. Ashbey, 
41 La. Ann. 102, 5 S 539; Goulding. v. 
Davidson, 26 N. Y. 604. 

88. Pothier Obl. (Evans ed) pt 
thie yl; Mai Rev. ‘Civ.. Code arthti57 


(Evans 


(1). See Blair v. Williams, 4 Litt. 
(Ky.) 34. 

89. Lobingier Ev. Rom. L. (2d 
ed) p 223. 

90. Civil codes: Arg. art 2276 
(2242); Ch. art 1443; Col. art 1500; 
La. Rev. art 2010 et seq; Mex. art 


1326 et seq; Per. art 1228; Pan. Canal 
Z. art 1500. 

91. Civil codes: Ch. art 1443; Per. 

art 1228; Guat. art 1398; Pan. Canal 
Z. art 1500. 
[a] Thus in Louisiana (1) 
obligations are real when. ‘attached 
to immovable property.” Rev. Civ. 
Code art 2010. (2) “The obligation 
resulting from the contract between 
the two corporations is a real obliga- 
tion, as it is a contract relative to 
immovable property. Civ. Code 2011.” 
Canal, etc., R. Co. v. Orleans R. Co., 
44 La. Ann. 54, 60,10 S 889 (purchase 
of right of way). 

[b] In Mexico an obligation is 
real which effects the res or any pos- 
sessor thereof, Civ: Code..art °1326 
et seq. 

[c] Other codes give the same 
) phrase “real 
rights.” | “Arg. Civ. Code ‘art, 2351 

Instances are a sale subject 
to redemption; a servitude; a mort- 
gage ow immovables. La. Rev. Civ. 
Code art 2012. 

93. Civil codes: Arg. art 561 (527); 
Cuba art 1113; La. Rey. art 2020: 
Mex. art 1326 et seq; Pan. art 998; 
Parvsarty loci eh antes. oR: 
§- 10805 “Sp.- art 11133 Una art) 1380; 
Floriano v. Delgado, 11 Ph. 154. 

94. Civil codes: Arg. art 562 (528); 
Chirart 14 7sacet) seayeiColy art 1530; 
C. R. art 678 et sea; Mex. art 1326 
et~ Seds) Par. art) 528. Ur. art 1381; 
Ee. art 1463; Guat. art 1401; Nic. art 
1878; Pan. Canal Z. art 1530 et seq; 
Per. art 1231; Rom. art 1004; Salv. 
art 1344; Ven. art 1223. 

[a] A conditional obligation is 


3. Real and Consensual. 
Roman Jaw obligations were termed ‘‘real’’? when 
they required manual delivery and 
when resting upon agreement alone.*® 
modern codes retain the class of real obligations®® 
as well as consensual,®! although sometimes giving 
the former a different signification.” 
[§ 106] 4. Absolute and Conditional. 
are enforceable absolutely (simple),®* or upon con- 
dition®! which may be suspensive 
The condition may 
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[§§ 104-107 


also be casual, when depending on chance, and not 


Under the 


““consensual’’ 


Most of the 


Obligations 


(precedent) ,°° 


Civ. Code 
23,5152, 


usually valid.—La. 
art 2021; State v. 
Ann, 402. 

{b] But impossible, immoral, or 
illegal conditions invalidate an obli- 
gation. Civil codes: 
(530); Belg. art 1172; Col. art 1537; 


Rev. 
Graham, 


Ch WR Wart; 678; Cubay artlhililey rt 
art)! LL723 » Hay. .art 11725 dba. \iRev: 
art 2031; Mex. art 1354; Pan. art 
100d) Pars. arts S80) Phen arte 1216. 
P. R. § 1083; Que. art 1080; Sp. art 
1116; Bol. art 763; Ch. art 1480; 
Dom. art 1172; Neth. art 1290; Pan. 


Canal Z. art 1537. 

95, Civil. codes: , Arg) art! 1579 
(545) et seq; Belg. arts 1181, 1182; 
Braz. art 118 et seq; Ch. art 1479 
et seq; Col. art 1536; Hay. arts 971, 
972; La. Rev. arts 2021, 2048, 2044; 
Mex. art’ 1326 et.seq; Par. art 545 
et seq; Per. art 1284; Que. art 1087; 
Ur: art 1398; Bol. arte 772:FT. | arts 
1181, 1182; Neth. arts 1299, 1300; 
Nic; - art: 287S8ix-) Bans Canal. 1Z. xiart 
1536; Ven. art 1224. See Condition 
Precedent 12 C. J. p 407. 

“We are of opinion that, as the 
performance of the payee’s obligation 
cannot be considered but as a sus- 
pensive condition, necessary to give 
effect to the maker’s obligation, that 
is to say, under which the effect of 
the note sued on was to be suspended 
(Civil Code, arts. 2038 and 2016), it 
was the plaintiff's duty to establish 
the fact of performance; and that the 
defendant could not be required to 
prove a non-performance.” Gilmore 
vy. Destréhan, 10 Rob. (La.) 521, 6524. 

96. Civil codes: Arg. art 587 
(553) et seq; Belg. arts 11838, 1184; 
Braz. art 119; Ch. art 1479 et seq; 
Col, ‘art 15365 C..R:. art) 6389 (if the 
subject matter perishes while the 
condition remains unperformed, the 
alienee bears the loss); Fr. arts 
1183, 1184; Hay. arts 978, 974; Mex. 
art 1326 et seq; Par: art 553 et seq; 
Per. arts 1285, 1286; Que. art 1088; 
Ur. art 1401 et seq; Bol. arts 774, 
4753),Doms artlls3seNethivartriL3s0ls 
Nic. art 1878; Pan. Canal Z. art 1536; 
Ven. art 1224. See Condition Subse- 
quent 12 C. J. p 410. 

[a] Gouisiana.—(1) Rev. Civ. Code 
arts 2021, 2045-2047. (2) “What is 
the resolutory condition implied in 
the synallagmatic contract of sale? 
It is, that if either party shall fail 
to comply with his obligations under 
the contract, the other has the option 
of claiming the rescission of the con- 
tract.””. Edwards v. White, 34 La. 
Ann. 989, 990. (3) “In the contract 
of sale, the non-payment of the price 
is the event constituting the resolu- 
tory condition. C. €, 2561 (2589). 
Stevenson. v. Brown, 32 La. Ann. 461, 
463. (4) “The fact that the vendor 
has lost, or not preserved, his vend- 
or’s lien, or mortgage, presents no 
sort of ‘obstacle to the exercise of 
this right of resolution.” Stevenson 
v. Brown, supra. 

[b] Every obligation, subject. to 
a resolutive condition, is enforceable 


without prejudice’ thereto. Civil 
codes: Cuba. art, 11133 Hrs art 183i 
Hay, art 19735) suas vReve cant 2045; 


Pan. art 998; Ph. art 1118; P. R. § 
1080; Que. art 1088; Sp. art 1183. 


97. 2 Sherman Rom. L. in Mod. 
World (2d ed, 1922) § 806; Civil 
codes: Belg. art 1169; Ch. art 1477 


Arg. art 564 | 


within the power of the parties,®°’ or potestative, 
when performance is subject to a party’s control.°% 

[§ 107] 5. Principal and Accessory. An obliga- 
tion is accessory when dependent upon another, 
termed the ‘‘principal one. 
the person when contracted by way of guaranty 
or suretyship,! and accessory to the subject matter 
when contracted to secure the performance of the 
principal obligation.” 
the obligation with a penalty.* 
elect to enforce the principal obligation and the 


7799 Tt is accessory to 


An instance of the latter is 
The obligee may 


(specifying also a “mixed” class); 
Col. art 1534; Fr. art,1169; Hay. art 
959; La.. Rev. art 2023; ° Mex. art 
1333 et seq; Dom. art 1169; Nic. art 
1879; Rom. art 1005; Ven. art 1225. 

[a] Aleatory contracts belong to 
this class as they depend upon an 
uncertain event. Civil codes: Belg. 
art 1964; Braz. arts 1118-1121; Ch. 
art 1441; Col. arts 1498, 2282; Cuba 
art 1790; Fr. art 1964; Hay. art 1731; 
La. Rev. arts 2982-2984; Mex. art 2701 
et seq; Pan. art 1482 et seq; Per. arts 
1230, 1729; Ph. art 1790; P. R. § 1692; 
Sp. ‘art 1790;—Ur. art 2167; Bols art 
1323; Dom. art 1964; Pan. Canal Z. 
art 2282; Rom. art 1635; Losecco v. 
Gregory, 108 La. 648, 32 S 985; Hen- 
derson v. Stone, 1 Mart. N. S. (La.) 
639; Lim v. Sun L. Assur. Co., Ph. 19 
Off; Gaz.. 18." Sée, Azar’ 6iC. Jp. 80 

{[b] Instances of -such contracts 
are those involving gambling, betting, 
insurance, and annuities. Civil codes: 
Belg. art 1964; Bol- art 1323; Col. 
art 2282; Cuba art 1791 et. seq; Fr. 
art 1964; Hay. art 1731; La. Rev. art 
2983; Mex. art 2701 et seq; Pan. arts 


1483-1499; Per. art 1730 et sea; 
Sp. art 1791 et sea; Ur. art 2168 
et seq. 

98. Civil codes: Belg. art 1170; 
Chi, art 14n7s Col; sang Vest era nt 
1170; . Bay... .art. 960; “a.), Rev. are 
2024: Mex. art 1334) Bol art 27612 
Dom, art L170 INicx art Sios an. 


Canal Z. art 1534; 
Ven. art 1225; State v. Rightor, 
La. Ann. 558. 

[a] An obligation depemding on a 
potestative condition, undertaken by 
the obligor, is void. Civil codes: Fr. 
art 1174; La. Rev. art 2034; Belg. art 
1174; Bol. art 764; Dom. art 1174; 
Hay. art 964; Lenois’ Case, [1878] 
J. du Palais p 1178; Sainet v. Du- 
champ, 14 La, Ann. 539. t 

99. Sohm Rom. L. (Ledlie ed) p 
859; Civil codes: Arg. art 557 (523); 
Ch. art 1442;' Guat. art 1399; La: 
Rev. arts 3035, 30365" Par. Uart’ 523* 
Per. art 1229; Escriche Diccionario 47 
poomany Sp. Civ. Code art 1822 et 
seq]. 

“Under our Civil Code, suretyship 
is an accessory contract, and presup- 
poses the existence of a principal ob- 
ligation. “C,°C, (old) 3004:°-"Gay v: 
Blanchard, 32 La. Ann, 497, 501. 

1. Civil codes: Arg. art 524; Par. 
art 524, 

{a] If the accessory clause is im- 
possible or illicit, the principal obli- 
gation is void. Civil codes: Arg. art 
526; Par. art 558 (526). 

2. Civil codes: Arg. art 524; Par. 
art 524;"Per? art’ 1229 Ur: arteil25% 

3. Civil codes: Arg. arts 524; 652 
et seq; Ch. art 1535 et seq; Par. arts 
524, 652 et seq; Ur. art 1363 et seq; 
Be. lib IV -tit' KIS= Nice art 1985 "et 
sea;-Salv. lib IV tit XI. 

[a] “In penal contracts there must 
be always a principal obligation, in- 
dependent of the penalty, while, in 
conditional contracts, there is no ob- 


Rom. art 1006; 
38 


ligation, unless the condition hap- 
pen.” La. Rev. Civ. Code art 2119. 
{[b] “he stipulation to pay a fixe 


of one hundred dollars for each viola- 
tion of the contract, is, in the very 
language of the parties, a penal obli- 
gation. Its very object and purpose 
is to enforce the primary obligation, 
which each of the contracting parties 


For later cages, developments and changes in the law see cumulative Annotations, same title, page and note number, 


107) 


obligor is not then relieved without express reser- 
But the obligee is 
not entitled to both unless expressly stipulated.® 
Annulment of the principal obligation includes that 
of the penal clause; but the converse is not true.® 
The amount of the penalty cannot exceed 


vation, by paying the penalty.* 


Limit. 
assumed, to close his respective store 
on Sundays. It is a strained and un- 
natural construction to say that the 
contract was entered into with the 
view of making a donation to the 
plaintiffs, dependent upon the condi- 
tion that any of the parties would not 
close their stores. This was a com- 
mutative contract with a_ penal 
clause, not a conditional donation.” 
New Orleans St. Joseph’s Assoc. v. 
Magnier, 16 La. Ann. 338, 339. 

4 Civil codes: Belg. art 1228; Ch. 
art 1543; Cuba art 1153; Fr. art 1228; 
Ger. art 340; La. Rev. art 2124; Pan. 
art 1040; Per. art 1302; Ph. art 1153; 


em Ria8 1122; -Que.-art-1133* Sp. art 
1153 et sea; Bol. art 819; Dom. art 
1228; Hay. art 1015; Neth. art.1342; 


Nic. art 1990; 
32 Ph. 194. 
“The sum fixed in the bond is not 
the measure of damages as against 
the plaintiff in the sequestration, for 
if defendant does not suffer damage 
to that amount he cannot recover the 
whole penalty, and if he has sufferea 
more, it in like manner ought to be 
considered aS covered by the prin- 
cipal obligation of the party, al- 
though not by the penal sum men- 
tioned in the bond. C. C., 2113, 2114, 


Laureano v. Kilaco, 


2115-9 2120s Biges avo D?Aquin; 13 
Ia. Ann. 21,) 22. 

5.) Civil codes: Arg. art 693 ee 
Belg. art 1229; Ch. art 1543; 
antn7 1 Cuba: art T5353 yr. art Gage 
Hay. art 1016; La. Rev. art 2125; 


Pat Aare Coos ehvsant 11533 Ps R. 
Sl1215) Que. arti1133)3: Sp: artell635 
Ur. art 1367; Bol. art 820; Neth. art 


1343; Nic. art 1999; Jackson v. Hoff- 
man, 31 La. Ann. 97, 100; Bodett v. 
Lees, 12 La: Ann. 761; Lopez v. 
Hernaez, 32 Ph. 631. 


“This penalty is stipulated with the 
intention of indemnifying the creditor 
for the non-performance of the prin- 
cipal obligation; it is consequently 
compensatory of the damages which 
he suffers from such non-perform- 
ance. Hence it follows, that he ought 
in this case to elect, either to claim 
the execution of the principal obli- 
gation, or the penalty; that he ought 
to be satisfied with one of them, and 
that he cannot exact both.” 1 Pothier 
Obl. p 281 [quot Jackson v. Hoff- 
man, supra]. 

{a] An arbitration agreement pro- 
viding a penalty for noncompliance 
with the award may not be enforced 
in addition to the award. Jackson v. 
Hoffman, 31 La. Ann. 97 [overr Hunt 
v. Zuntz, 28 La. Ann. 500]. 

6. Civil codes: Arg. art 697 (663); 
Bele) iart 22%) Braz, ‘arte9223)'Ch 
art 1536; Col. art THIS CL IR: art 709; 
Cuba art PES SET. art 1227; Hay. 
artel2o03) wa. Rev. cart(2123;' Pan. 
art 1042; Par. art 663; Per. art 1302; 
Ph. art. 1155; Ps Ri § 112334) Que: art 
iS 2nkSpieart: 1155saeUe: arte 1364; 
art 818; Dom. art 1227; Neth. 
art 1241; Nic. art 2000; Pan. Canal 
Z. art 1593; Gorham v. Hayden, 6 
Rob. (La.) 450. 

7. Civil codes: Braz. art 920; C. R. 
art 712 (providing also that, "where 
both may be recovered, the ‘penalty 
is limited to one fourth of the prin- 
cipal obligation). 

“We could not give the whole pen- 
alty, because nothing induces the 
idea that it is not more than double 
the amount of the injury sustained 
by the plaintiff. La pena puesta en 
gran cantida, no se extiende a mas 
dél dos tantoe. Fuero, 1,11, 5. Such 
was the provision of the ‘Roman law.” 


English v. Latham, 3 Mart. N. S. 
(La.) 88, 90. 
[a] Thus, where the principal ob- 


ligation called for payment of five 
thousand dollars, it was held to limit 
the surety’s liability, although the 
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penalty was seven thousand dollars. | 


Reynolds v. Yarborough, 7 La. 188. 

8. Civil codes: Arg. art 686 (652), 
Cokiwart 1592:)) as Reva arti2iits 
Nic. art 2001; Pan. Canal Z. art 1592; 
Par. art 652; Ur. art 1363; New Or- 
leans St. Joseph’s Assoc. v. Magnier, 
16 La. Ann. 338. 

{a] Boman law.—‘“‘A = stipulatio 
for the payment of a specified pen- 
alty is an agreement determining the 
amount of the penalty to be paid by 
one ot the parties in the event of 
his failing to perform, or improperly 
performing, a particular duty con- 
templated by the parties. Stipula- 
tiones of this kind were of consider- 
able practical importance in Roman 
law. They were resorted to in all 
cases—such as the case of servitudes 
mentioned above (p. 344)—-where a 
direct title according to the civil law 
could not be validly created, but 
where the parties felt the need of a 
title which should be legally secure.’’ 
Sohm Rom. L. (3d ed) p 384. 

{b] The penalty takes the place of 
damages and interest. Civil codes: 
Arg. arts 686 (652), 700 (666); Belg. 
art: £229. 'Chiivarts, £535)015445 CR. 
art 708; Cuba art 1152; Fr. art 1229; 
Hay.sart. L016; Mla.) i\Rev. vart 2125; 
Par. arts 652.) 6663) Ph. arte115257P. ik. 
§ 1120; Que: art 1133;.Sp. art 11525 
Ur. art 1367; Bol. art 820; Dom. art 
1229; Neth. art 13438; Palacios v. 
Cavite, 12 Ph. 140. 

{c] “The fixing of an increased 
rate of interest in the event of paying 
off the principal when the obligation 
becomes due should be construed as 
a penal clause.” Sentence Spanish 
Supr. Trib. March 24, 1909 [quot 
Laureano v. Kilayco, 32 Ph. 194, 199]. 


{d] But the parties may stipulate 
for other damages.—Lopez v. Her- 
naez, 32 Ph. 631. 

9. See Damages 17-C. J. p 933 et 
seq. 

10. See cases infra this note. 

[a] Louisiana.—(1) “The parties 


further bound themselves mutually 
to pay a penalty of a thousand dol- 
lars, in case of monperformance ot 
the stipulations of the eontract. It 
appears that one half of the hire was 
advanced, and the schooner sailed at 
the time agreed on, loaded with emi- 
grants, accompanied by the charterer, 
but did not enter her port of destina- 
tion; on the contrary, after making 
an attempt to enter, the captain 
steered for, and ultimately reached 
the port of New Orleans... .. The 
owners having failed to comply with 
their contract, have forfeited the 
stipulated penalty, and are bound to 
refund what has been already paid.” 
McGloin vy. Henderson, 6 La. 715, 718, 
720. (2) “The provisions of the Civil 
Code of Louisiana, and the decisions 
of her Supreme Court, tend to show 
that in the courts of that State, in 
case of a total breach of the con- 
tract by one party, the other might 
have judgment for the full amount of 
the penalty stipulated by the parties, 
although for a partial breach he 
could only recover his actual dam- 
ages. Louisiana Civil Code of 1870, 
Arts. 1945, 2117, 2124, 2125, 2127.” 
Watts v. Camors, Tl AOs> Se 353, 361, 
6G Sete Ot, 29 aL: ed. 406. 


[b] Philippines. — (1) “Ine ithis 
jurisdiction, there is no difference 
between a penalty and _ liquidated 


damages, so far as legal results are 
concerned. Whatever difference’ ex- 
ists between them as a matter of lan- 
guage; they are treated the same 
legally. In either case the party to 
whom payment is to be made is en- 
titled to recover the sum stipulated 
without the necessity of proving dam- 
ages. Indeed one of the primary pur- 
poses in fixing a penalty or in liqui- 


that of the principal obligation.’ 
the penal clause is to insure enforcement,® for the 
common-law distinction between penalty and liqur 
dated damages® does not obtain in the civil law.’° 

The penalty is demandable, however, only on default. 
in the principal obligation, and if it has been 


[40 C.J.] 1311 


The purpose of 


dating damages, is to avoid such 
necessity.’”’ Lambert vy. Fox, 26 Ph. 
588, 592. (2) “Neither is the plain- 
tiff obliged to prove that he was sub- 
jected to losses and damages and the 
extent thereof, inasmuch as the con- 
tracting parties, in order to avoid 
controversy, the necessity of adduc- 
ing evidence, and other difficulties in- 
volved in litigations, agreed to a 
penal clause as a proviso to the main 
contract, and established an excep- 
tion to the ordinary and general 


clause of indemnity.” Palacios v. 
Cavite, 12 Ph. 140, 146. See Ibarra v. 
ANVGY RON fon (leheecaloy haGo) WALL hee 1S: 


claimed that the same results are at- 
tained by exercising the judicial dis- 
cretion hereinafter referred to. Lau- 
reano v. Kilayco, 32 Ph. 194 (where 
penalty was limited to interest). (4) 
But liquidated damages are _ still 
awarded. Yu Tek v. Gonzales, 29 
Ph. 384. 

{c] Exception, judicial bonds.— 
“In conventional obligations, the pen- 
alty may be well considered as the 
measure of the damages which the 
party failing to comply with his part 
of the contract was bound to pay. In 
legal proceedings, the penalty of the 
bond is fixed by the law, or by the 
court or judge, and never by the 
agreement, of the parties. In the 
other States of the Union, where the 
common law prevails, when courts 
of law give judgment for the penalty 
of a bond, the defendant may resort 
to a court of eauity, if the plaintiff 
attempts to enforce his execution for 
more than the amount of the damages. 
which he is equitably entitled to. In 
this State, there being no distinction 
in the proceedings between the law 
and equity jurisdiction of our courts, 
the penalty of a bond like this is dis- 
regarded, and judgment is given for 
the damages which the party has 
really sustained.” Welch v.: Thorn, 
16 La. 188, 196. 


11. Civil codes: Arg. arts 688 
(654), 690 (656); Belg. art 1230; 
Braz art.) 9216.) Chy ant 2153 Ten Cols 
ant-16544' "Cig Ri carts 7108s eCubas art 
11523) Fr. tarte, 12303, (Geri! artie3sger 
Hay. art; 1017: tha. Rev. lart. 2726: 
Par; arts 6545 6563 P. R..§) 11205 Que. 


art 1134; Sp. art 1152; Bol. art 821; 
Dom. art 1230; Neth. art 1344; Ph. 
art 1152. 

“The penalty is forfeited only, 
when the debtor is in mora.” Church 
Wardens y. Peytavin, 1 Mart. N. S. 
(La.) 400, 4038. See Erwin vy. Fen- 
wick, 6 Mart. N. S. (La.) 229, 231 
(“The doctrine on which it rests, like 
most of the others in our jurispru- 
dence, had its origin in the Roman 
law. In that system, however, it was 
limited in such a manner as to meet, 
in general, the intentions of the par- 
ties, and was entirely conformable 
to reason and common sense. It was 
confined to those cases, where, by 
the terms of the contract, no particu- 
lar time was fixed for the perform- 
ance, and the necessity of calling on 
the obligor before there was, in the 
eye of the law, a breach of his agree- 
ment; arose from the consideration 
that it was presumable it was to be 
discharged at the demand of the 
obligee, and not before. Krom Rome, 
this principle was carried into 
France, where it was extended to all 
agreements, whether a certain period 
was fixed for discharging them or 
not’). Compare Levy v. Schwartz, 
34 Ila. Ann. 209; Hepp v. Commagere, 
10 Rob. (La.) 524; Gorham yv. Hayden, 
6 Rob. (La.) 450. 

“As long as the obligee does not 
demand the execution of the contract, 
the law supposes that it is because 
the non-performance does him no in- 
jury. Hence, without a putting in 
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of performance obligations are either limited, when 


partly or irregularly performed, judicial discretion 
enforceable at a date ultimately certain,* or un- 


to modify the penalty is conferred.’” 
[§ 108] 6. Limited and Unlimited. As to time 


default, damages are not due; nor, 
by consequence, the stipulated pen- 
alty, which is intended as a compen- 
sation for damages. In the Roman 
law it seems that the penalty was in- 
curred by the expiration of the 
term, according to the maxim, Dies 
interpellat pro homine; but in France, 
under the Napoléon Code, which we 
have copied, the principle was fol- 
lowed which controls the right to 
damages, except in a limited class 
of cases, and makes the putting in 
default a prerequisite. Hence the 
expiration of the term does not render 
the penal clause executory, unless it 
has been stipulated that the obligor 
should be in default by the mere ex- 
piration of the term.” Davis v. Glenn, 
3 La. Ann. 444, 445. 

[a] What is “default” see Nettles 
v. Scott, 17 La. 336. 

[b] Interest on a claim against a 
municipality: was denied in Fernan- 
dez v. New Orleans, 42 La. Ann. 1, 2, 
7S 57 (“The law says that the dam- 
ages due for delay in the performance 
of an obligation to pay money is 
called interest [R. C. C. 1935], and 
that the penalty is forfeited, only 
when he who has obligated himself 
is ain! default: « IRi GC. ‘Cl 20265 blence 
it is, that legal interest runs on a 
claim only when payment is demand- 
able and exigible. In the present in- 
stance, the agreement as to payment 
was, that the amounts due were ‘to 
be paid in equal and monthly instal- 
ments on the first day of each and 
every month, or as soon thereafter as 
such amounts may be properly ordi- 
nanced for in the usual manner.’ 
Those who deal with municipal cor- 
porations are bound to know, at their 
peril, what are the rights vested in 
them, and in what manner and under 
what circumstances the powers con- 
ferred can be exercised. Dillon on 
M. C., sec. 457. The Electric Com- 
pany, from whom the plaintiff de- 
rives the claims which he presses, 
therefore well knew that, under Act 
30 of 1877, which must be read into 
the contract, no city officer could is- 
sue any warrant for payment of 
money, unless against money actually 
in the Treasury of the corporation’’). 

[c] Inapplicable to statutory pen- 
alties.—‘‘In cases of penalties or for- 
feitures incurred by individuals, ac- 
cording to the stipulations of their 
contracts, courts of justice have gen- 
erally interposed their equitable 
powers to relieve against the hard- 
ship and iniquity of an unreasonable 
penalty, by reducing the damages to 
an equality with the injury, which 
the party claiming may have _ sus- 
tained. But it is believed that no 
instance can be adduced wherein they 
have interfered to relieve against a 
forfeiture to which a person may 
have become liable under an ex- 
press statute, clear and explicit in 
its terms.’ Brant v. Louisiana State 
Bank, 8 Mart. (La.) 310, 311. 

{d] If default is due to obligee’s 
negligence rather than to the obligor, 


the penalty is not enforceable. Sen- 
tence Supr. Trib. May 27, 1903. 
12; Civil codes: Belg. art 1231; 


Braz. art 924; Ch. art 1544; C. R. art 
713; Cuba art 1154; Fr. art 1231; Hay. 
art 1231; La. Rev. art 2127; Pan. art 
1041; Ph. art 1154; P. R. § 122; Que. 
art 1135; Sp. art 1154; Bol. art 822; 
Col. art 1601; Dom. art 1231; Neth. 
art 1345; Laureano v. Kilayco, 32 
Ph. 194; Isaza v. Flores, 7 Ph. 211. 

[a] Rule applied.—(1) ‘“‘We have 
disregarded the claims set up by 
both parties for the penalties of 
$25,000, stipulated in the submission 
to arbitrators, in the event of a viola- 
tion of the award. Without entering 
into the consideration of any other 
grounds for this course, it is_ suffi- 
cient to say that the award was 


partially executed, and in such case 
the modification of the penalty is a 
matter of judicial discretion. Civil 
Code, 2128. In striking the balance 
hereafter stated, we have given both 
parties such equitable indemnifica- 
tion as, under the circumstances, we 
consider them entitled to receive.” 
Lowry v. Cobb, 9 La. Ann, 592, 594. 
(2) “Where the parties appear to 
have themselves assessed the value 
of the damages, which they may re- 
spectively suffer, in consequence of 
the non-performance of the contract, 
those damages can neither be re- 
duced nor increased, because the as- 
sessment is itself a part of the agree- 
ment. But this, it is evident, must 
be confined to the case of the absolute 
failure of performing the contract; 
for, when it has been performed in 
part, the proportion of damages is 
different, and no previous estimation 
can be supposed to have taken place. 
Thus, where a penal sum has been 
stipulated for the true performance 
of all the conditions inserted in a 
contract, that sum cannot be viewed 
as an assessment of damages, ap- 
plicable to the failure of any of these 
conditions, whether of much or of 
little moment; to a slight deviation 
from one of the clauses, as well as to 
a direct violation of all. Such a con- 
struction would be monstrous. But 
what is to be done, when some part 
of the contract has been departed 
from? Assess the damages which 
that departure has caused to the other 
party; for it is, after all, the end in 
which must terminate all difficulties 
of this nature.” McNair v. Thomp- 
son, 5 Mart: (@ia:)” 525,° 563. (3) 
Where the penalty for the breach of 
a contract of employment was 15000 
fr. and the court found that the em- 
ployer had breached it by discharging 
plaintiff, it was observed: “At the 
time of the breach, nearly two-thirds 
of the time during which the engage- 
ment was to continue had expired, 
and as article 2123 of the Code, au- 
thorizes us to modify the penalty 
when the contract has been partly 
executed, we deem it just to reduce 
it in this case, so as to allow the 
plaintiff eight hundred dollars in full 
of all her claims. This is the amount 
she would have been enabled to re- 
cover, if she had sued for her salary 
during the unexpired term of her en- 
gagement.” Baron v. Placide, 7 La. 
Ann. 229, 231. Compare Levy v. 
Schwartz, 34 La. Ann. 209. (4) Soin 
case of “inevitable accident, or irre- 
sistible force.” La. Rev. Civ. Code 
arts 2120, 2122. (5) Where a widow 
agreed to convey property to which 
she believed she had title, although 
in fact she had not, she was held to 
be relieved of the penalty under this 
article. Williams v. Hunter, 13 La. 
Ann. 476, 477 (‘The impossibility for 
defendant to execute the agreement is 
an excuse, such as ‘inevitable acci- 
dent or irresistable force,’ inasmuch 
as this impossibility did not originate 
from her fault or fraud’). (6) The 
penalty fixed in a bond for the return 
of firearms will be reduced in pro- 
portion to those returned. Insular 
Govt. v. Amechazurra, 10 Ph. 637; 
Insular Govt. v. Punzalan, 7 Ph. 546. 
(7) “Even when it is stipulated in 
the instrument that, in a given case, 
the cost, losses and damages shall be 
chargeable to the debtor and be borne 
by him, the application of this pen- 
alty shall rest in the sound discretion 
of the courts.” Sentence Spanish 
Supr. Trib. Nov. 20, 1907 [quot Lau- 


cea Ve iKifaycovs 32) BPhs 7194. 
ihe 
13. Civil codes: Arg. art 600 


(566) et seq; Col. art 1551 et seq; 
Cuba art 1125 et seq; La. Rev. art 
2049; Mex. art 1355 et seq; Pan. art 
1010; Par. art 566 et seq; Ph. art 1125 


of ten years. 


et seq; P. R. § 1092 et seq; Que. art 
1089 et seq; Sp. art 1125 et seq; Ur. 
art 1407 et seq; Belg. art 1185;-Bol. 
art 7/65) Dom. art’ 11853 —Me lib 
tit Vie rart diss; Hays arti97vos'Che 
art 1494 et seq; Mex. lib III tit II 
cap III; Neth. art 1304; Nic. art 1896 
et seq; Pan. Canal Z. art 1551 et seq; 
Rom. art 1022 et seq; Salv. lib IV 
tit V; Ven. art 1238 et seq. 

“The time given by the charter for 
the payment of the subscription was 
not the term of the obligation, as is 
the case when ordinary partnerships 
are formed. The passage of the by- 
laws making the calls was an uncer- 
tain event, and formed a condition 
which, between the shareholders, sus- 
pended the obligation to pay till it 
was accomplished. Under the gen- 
eral principles of the civil law, as 
well as by the express provisions of 
our Code, the dies certus is the term, 
and the dies incertus is generally the 
condition, of the obligation. Civil 
Code, 2044. Mackeldey, Manuel de 
Droit Romain. ... We consider that, 
between the shareholders, the obliga- 
tion to pay the balance for their sub- 
scription was suspended until the 
calls were made in the manner pre- 
scribed by the charter.” Purton v. 
Sane rican: ete.,, R. Co:., 3e8La, Ann. 

3 


{a] Presumption. — (1) In the 
French law, the time of performance 
is presumed to have been fixed for 
the debtor’s benefit. Civil codes: Fr. 
art 11873. Hay. art. S¥6ssbbanvievaeart 
2053; Que. art 1091; Belg. art 1187; 


Bol. art 778; Dom. art 1187; Mex. 
art 1360; Neth. art 1306; Ven. art 
1241. (2) Under other codes the 


presumption is in favor of the cred- 
itor as well. Civil codes: Cuba art 
LL2h; Pan sart) L0l2s Phe arts aber 
aaa § 1094; Sp. art 1127; Ur. art 

[b] Presumption rebutted.—‘It is 
claimed by the plaintiff that even if 
the transaction was a loan, it could 
not be terminated without his con- 
sent until the expiration of the period 
Article 1127 of the Civil 
Code does not say that the period 
allowed for the performance of an 
obligation is for the benefit of the 
creditor as well as the debtor. It 
says that it shall be so presumed un- 
less the contrary appears. In this 
case the contrary does appear in the 
two clauses hereinbefore cited under 
(5) and (6). Upon paying the loan 
at the end of ten years, they would 
have had the undoubted right to 


mortgage or sell the lorchas, and then 


by the mere act of payment would 
have ceased to be consignees thereof. 
No declaration of that kind in the 
contract was at all necessary. . Their 
rights would result as a matter of 
law. The insertion of these clauses 
can only be explained on the theory 
that the period was for the benefit 
of the debtors alone, and that they 
would be at liberty at any time, even 
before the expiration of ten years, to 
sell the property, provided they re- 
paid the loan.” Pastor v. Gaspar, 2 
Ph. 592, 598 (per Willard, J.). 

{c] Enforcement in advance.—The 
obligation may be enforced in ad- 
vance where the obligor becomes in- 
solvent or the securities fail or be- 
come insufficient by his act. Civil 
codes; Arg. 
1496+ Col; art 1553; Cuba art 7129; 
La. Rev. arts 2054, 2055; Mex. art 
1361 et seq; Pan. art 1015; Par. art 
bv2<) Per Varteil2sit SiPhi cartier, 20% 
Po Re §11096s. Sp. artis. Urivarnt 
1412; Guat. art 1458; Pan. Canal Z. 
art 1553; Ven. art 1242. 

{d] Under the American law, the 
obligor cannot stop interest by per- 
formance before the day fixed. Ellis 
v. Graig; 7 Johnss'Chy GNEEY.)) Ta@er 
Kent, Ch.). 
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If one of the undertakings is impossible 


obligation is not alternative.*° 


Closely allied to alternative are optional or faculta- 


limited when no term is fixed.14 Otherwise, and | other.?® 
where the obligation is payment, it may be enforced | or illicit, the 
immediately.1® 

[§ 109] Conjunctive and Alternative. As to 


scope they are conjunctive, when several under- 
takings are included,’* or alternative where per- 
formance is required of but one of those enu- 


merated.17 


The option between alternatives is the obligor’s 
unless otherwise provided;'® but the obligee cannot 


be required to accept part of one 


14 Civil codes: Arg. art 602 
(568); Par. art 568: 

[a] So under the common law.— 
See Contracts 13 C. J. p 683. 

{b] Under the Spanish law, the 
court fixes the term where it is in- 
ferrable that one was intended or 
where it is left to the obligor. Civil 
eodesss Phicant vl L285 ePauR,-§"" 1095 
Sp. art 1128; Cuba art 1128. 

[c] A reasonable time is ordi- 
narily implied. Faries v. Ranger, 35 
La. Ann. 102; Lindsey v. Police Jury, 
16 La. Ann. 389; Barbarin v. Bar- 
barin, 3 La. Ann. 263. 

15. Civil codes: Cuba art 1113; La. 
Rev. art 2050; Pan. art 1013; Ph. art 
135 PRs -§°1080; Spwart 1113; *Del- 
gado v. Amenabar, 16 Ph. 403; Flori- 
ano v. Delgado, 11 Ph. 154. 

[a] But the court has no power, 
in the absence of statute, to fix the 
time. Ch. Civ. Code art 1494; Col. 
art 1551; Pan. Canal Z. art 1551. , 


16. La. Rev. Civ. Codearts 2063-2065. 
Li (Civil “Codes; “Area. art 2669 
(635) “et sea; Ch. art 1499; Col. art 


1556; Cuba art 1131 et seq; Ger. art 
262 et seq; La. Rev. art 2066 et seq; 
Mex. art 1363 et seq; Pan. art 1018; 
Par. art 635 et sea; Per. art 1289; 
Phe ariel 13tivet. seqsu sR. “81098 
et sea; Sp: art 1131 et sea; Ur. art 
see Pcl wi bLeLVes titpovils Nic tart 
1904; Pan. Canal Z. art 1556; Rom. art 
1026; Salv. lib LV tit VI; Ven. art 1243. 

“The instrument which he has pro- 
duced as proving his purchase, is not 
an act transferring the property; it 
is am obligation in the alternative, 
which might have been discharged by 
the money mentioned in it, and the 
debtor had the choice of doing sw, 
or of giving the land. Civil Code, 
276, art. 89-90. The circumstance of 
Choate holding, by himself and ten- 
ant, a considerable time after the 
time fixed in the instrument alluded 
tosis: a proof that the intention of 
the partiés did not differ from the 
construction which the law now re- 
quires us to give it. This opinion, 
as to the nature of the act under 
which the defendant held, decides the 
plea of prescription; for if Choate 
had the right of coming forward at 
any moment and paying the money, 
Henderson did not own the soil. He 
did not possess with the will of a 
master, when he possessed at the 
will of another; he wanted, in respect 
to this thing, opinionem quasiti domi- 
nii, which is the basis of the pre- 
scription of ten and’ twenty years. 
Pothier, Traite de Prescription, no. 
90; Digest, 41, 4, 2, 2.” Holstein v. 
Henderson, 12’ Mart. (lias) 319, 326. 

18. Civil codes: Arg. art 671 (637); 
Belg. art 978; Braz. art 884; Ch. art 
15.00%; Col. art 1557; C. R. art 654; 
Cuba art 1132; Fr. art 1190; Ger. 
art 262;— Hay. -art) 1190; La. Rev. 
art 2068; Mex. art 1365; Pan. art 
att bar: varte-O3 0; em ane -Lis2: 
per 5) 099s (Sp earl wilson Ure art 
1324 (providing also that the option 
passes to the obligor’s heirs); Bol. 


art. 1812) Dom., art’ 1190; -Nethorare 
1309; Nic. art 1905; Pan. Canal Z. 
art 1557; Que. art 1094; Rom. art 


1027; Ven. art 1244. 

“The appellant also assigns as error 
the fact that defendant was given the 
option to pay the debt either in Mex- 
ican or Philippine currency, claiming 
that the court should have directed 
payment to be made in the latter cur- 
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in its place.?? 


tion2? is, 


and part of the | ments.?° 


rency as required by Act No.. 1045. 
Assuming that this contention is cor- 
rect, it would nevertheless be true 
that it did not prejudice any of his 
essential rights. He was father 
favored thereby, since he was given 
an option to pay in whatever cur- 
rency he might see fit. It is well 
known that in the case of alternative 
obligation the debtor has the right 
to choose the method of meeting the 
obligation unless the credtior has ex- 
pressly reserved that right to him- 


Soe Molina v. De La Riva, 6 Ph. 
Pal 

19. ~ Civil codes: Arg. art 670 (636); 
Bele; art W19l; “Braz. wart i884 11) 


Ch. art 1500; Col. antl ob incr R.tart 
655; Cuba art LTS Lary eart on; 
Ger. art 266; Hay. art 979; La. Rev. 
art 2069; Mex. art 1364 et seq; Pan. 
art 1018; Par. art 636;°Ph. art 1131; 
P. R. § 1098; Que. art 1093; Sp. art 
List VOr Mart, 32534 rBolsi art 782: 
Dom. art’ 1191; Neth. art 1308; Pan. 
Canal Z. art 1557; Rom. art 1028. 


20. Civil codes: Arg. arts 672 
(638), 676 (642); Belg. arts 1192, 
LUNGS Brazebant S85*iChimarthi5soe: 
Col. art 1560; C. R. art 656; Cuba 


arts 1132,,1134; Er. arts 1192; 1193; 
Ger. art 265; Hay. arts 980, 981; 
La. Rev. art 2070; Mex. art 1366 et 
seq; Pan. arts 638, 642; Ph. arts 1132, 
ELS 45 Ps RA $$) L099 eA L012 Sp.arts 
WZ 29M 13S Wr: arts1352,0 138535 Bol. 
arts 783, 784; Dom. arts 1192, 1193; 
ak arts 1310, 1311; Que. arts 1095, 

[a] In case of impossibility, how- 
ever, the obligee is entitled to an 
indemnity ranging from the value of 
the last possible undertaking, to that 
of either. Civil codes: Arg. art 673 
(639); Belg. art 1194; Bol. art 785; 
Braz. art 786; Cuba‘arts 1135, 1136; 
Dom. art 11945 Fr. arts 1194, 1195; 
La. Rev. arts 2071-2073; Mex. art 
1368 et seq; Pan. arts 1022, 1023; 
Phivartsa LIsowels6 Pe Ree 88" 1025 
1103; Sp.tarts’ 1135, 2136; 

[b] Where the option is the 
obligee’s and part of the subject mat- 
ter perishes, the obligor is released 
by delivering that part of the re- 
mainder which the obligee may 
choose; unless the loss was due to 
the obligor, in which case the obligee 
may demand that price of the re- 
mainder or of all should it have per- 
ished. Civil codes: Arg. art 675 
(641); Belg. arts 1194, 1195; Ch. art 
1504; C. R. art. 658; Cuba art 1136; 
Preach aol94 PL Ob as rave arnts.. 962: 
983; a. Rev. arts 2072, 2073; Pan. 
art<1023 Par) art 6412 Phart 1136: 
Pre. S 1103. Sp. tartii36s Bol “art 
785; Dom. arts 1194, -1195; Neth. art 
1312; Que. arts 1097, 1098. 

[ec] But where the option is the 
obligor’s and the loss is' due to the 
obligee, the former may be released; 
or if the option is the obligee’s, the 
obligor is released. Civil codes: Braz. 
art 887; Mex. art 1367 et seq; Ur. art 
1328. 

21; Civil codes: Arg. art 643 et 
seq; Ch. art 1505; Col. arts 1562-1564; 
C. R. arts 659-661; Par. art 643 et 
seq; Ur. arts 1331-1333. 

[a] Whore there is doubt (1) as 
to whether an obligation is alterna- 
tive or optional, it is usually pre- 
sumed to be the former. Civil codes: 
Aremart 651° Ch. art, 15075" Col.sart 
To64eaPar. art 651) Uredre,loog., Ce) 
But in Costa Rica it is presumed 


[§ 110] 8. Divisible and Indivisible. 
known in the common law as an 
in the civil law, termed 
that is, not susceptible of performance by install- 
If it ean be so performed it is divisible.*4 


tive obligations, which have but one subject mat- 
ter, but allow the obligor to substitute something 


What is 
entire’’ obliga- 
‘indivisible, ’’ 


oe 


optional. Civ. Code art 661. 

22. See Contracts § 525 et seq. 

28. Civil codes: Arg. art 1713 
(679) et seq; Belg. arts 1217; 1218; 
Braz. art 889 et seq; Ch. art 1524 
et seq; Col. art 1581 et seq; C. 
art 662; Cuba art 1151; Fr. arts 1217, 
1218; Hay. arts 1004, 1005; La. Rev. 
arts 2108, 2109; Pan. art 1038; Par. 
art: 679. et sea; Ph. art 1151; P. R. 
§§ 1118, 1119; Que. art 1124; Sp. 
art 1151; Ur. arts 1349 et seq; Bol. 
arts 1208, 1209; Dom. arts 1217, 1218; 
Ee. lib IV tit X; Neth. arts 1332, 
L383 se9NIic. art MIb538si)Pan. Canal vZ. 
art: 158i) Roms art 1060; Salve iib 
IV tit xs, Ven iarted268yet pseqy | 

[a] Warranty.— ‘The obligation 
not to disturb, and even to maintain 
the purchaser in the quiet enjoyment 
of the thing sold, is one to which 
the plaintiff succeeded on accepting 
the estate of the vendor as heir or 
co-heir. It is an indivisible obliga- 
tion so far as it repels the co-heir 
who seeks to disturb the title of the 
purchaser. It forms, technically 
speaking, the exception of warranty 
of the civil law.” Smith v. Eliott, 9 
Rob. (La.) 3, 4 [cit Pothier Contr. de 
Vente No. 168]. 

[b] A judgment debtor cannot be 
compelled to pay various assignees 
of the creditor their respective 
Shares. King v. Havard, 5 Mart. N. 
Sic (Lada 1938: Compare Russell v. 
Ferguson, 7 Mart. N. S. (La.) 519. 

[ec] A municipal warrant cannot 
be assigned to different parties so as 
to compel the municipality to pay 
them separately. Le Blane v. Hast 
Baton Rouge Parish, 10 Rob. (La.) 25. 

24.) Civil “codes? ‘Are! © ares Won 
(667) et seq; Belg. art 1217; Ch. art 


L243 Col’ arioLos2zii- COR» 6439 eubal 
Arte 151) re rare = Ze Layee are 
1004; La. Rev. art 2108; Pan. art 
1038; Par. art 667 et seq; Ph. art 
IP5 12 Pi RR. OS 119 ee Ques Arte iene 
Sp., art 1151; Ur: cart 1349'erlseq: 
Bol. art 808; Dom. art 1217; Neth. 
art 1332; Nic. art 1953; Pan. Canal 
Z. art 1581; Rom. art 1060; Ven. 
art 1268. 


Where an obligor recognized it an 
obligation as divisible by paying one 
of the two joint obligees his share, 
the court saw no occasion “for enter- 
ing into an examination and discus- 
sion of that most difficult title of our 
Code, treating of divisible and indi- 
visible obligations, and of their en- 
forcement.” Buckner v. Beaird, 32 
La. Anny 22'6)°22'8. 

[a] Dllustrations of divisible obli- 
gations.—(1) Ordinarily the obliga- 
tion of payment. Civil codes: Ch. art 
1524;5 Colfvart 581s) Pan. Canal -Z: 
art 1581. (2) The obligation to pay 
damages for the ovreach of indivisible 
obligation. Civil” codes: Ch. sank 
L533 ‘Col, art 15903 Cuba. art) 1150= 
Panngarte 10s (ss se be sart, LOO) es koa hee 
§ 1117; Que. art 1128; Sp. art TUS OR 
Pan. Canal Z. art 1590. (3) Obliga- 
tions of delivery or performance by 
days of labor or units of measure- 
ment. Arg. Civ. Code arts 669, 670. 
(4) Otherwise they are indivisible. 
Civil codes: Arg. art 716 (680); 
Cuba art 1151; Pan. art 1038; Par. 
ALES 10.) 6630) spice ar tell Odie met ams 
1119; Sp. art 1151. 

[b] MDlustrations of indivisible 
obligations.—(1) An obligation to 
construct a building. Civil codes: Ch. 
art 1524; Col. art 1581 et seq; Pan.. 
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Solidarity of an obligation does not render it 
Each of those jointly, although not 
in solido undertaking an indivisible obligation, is 
liable with his heirs, for the whole.?¢ 
other hand each obligee, or his heir or representa- 
tive, may sue to enforce such an obligation, al- 
though he may satisfy only his individual share.*’ 
The interruption of prescription as to one of the 


indivisible.”° 


obligors extends to all,?* and full 


Canal Z. art 1581. (2) An obligation 
to create a servitude. Civil codes: 
Arg. art 683; Ch. art 1524; Col. art 
L58isPar “art =717210683)\; Nic. Sart 
1969; Pan. Canal Z. art 1581. (3) 
An obligation to deliver a specific 
object. Civil codes: Col. art 1583 
(2); Cuba art 1151; Pan. art 1038; Ph. 
Bartell. Rees 118s Sp, art LhLolk 
(4) An obligation to pay taxes. Cas- 
sidy v. Montreal, 17 RevLeg (Que.) 
613, 33 LCJur 159; Hogan v. Montreal, 
WeMonte 4 O. 3B: 1¢@ue.)' 60; Ch.) art 
1526 (2); Pan. Canal Z. art 1583 (2). 

[ec] A mortgage (1) is indivisible 
by nature. Civil codes: Belg. tit 
XVIII art 41; Fr. art 2114; Hay. art 
1881; La. Rev. arts 2112, 3282; Que. 
art 2017; Dom. art 2114; Stewart v. 


Buard, 23 La. Ann. 411; Potts v. 
Blanchard, 19 La. Ann. 167. (2) 
“The whole subject was at an 


early date considered by the French 
Court of Cassation. Certain per- 
sons gave a power of attorney to 
an agent, authorizing him to contract 
a debt and consent a mortgage. The 
agent borrowed the money and gave 
the mortgage. When the mortgage 
came to be enforced the debtors de- 
fended on the ground that the agent 
had consented a solidary debt when 
he had only the power to consent a 
joint one; that, therefore, not only 
was the debt joint, but the mortgage 
securing it divisible. The court 
found that the power only authorized 
the contracting of a joint debt; but 
it held that as the power authorized 
the agent to consent a mortgage, and 
the mortgage was in its nature indi- 
visible, the debt was joint; but the 
indivisible mortgage securing it re- 
mained and was in force. (Cassation, 
May 6, 1818, referred to and quoted 
in Paul Pont, vol. 1, p. 328.).’”’> Groves 
v. Sentell, 153 U. S. 465, 479, 14 SCt 
898, 38 L. ed. 785 (per White, J.). (3) 
But the parties may render it divisi- 
ble. Groves v. Sentell, supra; Erwin 
v. Greene, 5 Rob. (La.) 70; Walton 
v. Lizardi, 15 La. 588. (4); “All the 
authorities teach the doctrine that 
the law, in saying that a mortgage 
is indivisible by its nature, intends 
simply thereby to declare that it is 
not so indivisible in its essence. 
From this it is concluded that parties 
may by their conventions stipulate 
to the contrary. The right of the 
parties to make such agreements iu 
relation to the divisibility of the 
mortgage as they deem proper can- 
not be denied, because indivisibility 
rests upon intention.” 30 Laurent 
Principes de Droit Civ. Francais p 
159. (5) “The words ‘in the nature 
of’ have a significance which is ap- 
plied to them sometimes in other pro- 
visions of the law. Thus, the law 
says that indivisibility is in the na- 
ture of a mortgage, in the same way 
that it is provided that warranty is 
in the nature, not in the essence, of 
contraet of sale. And because indi- 
visibility is purely a matter of inten- 
tion, it can be controlled by the will 
of the parties.” 1 Paul Pont Priv. & 
Mortg. pp. 331, 332, (6) The debt 
may be divisible even if the mortgage 
is not. Groves v. Sentell, supra.; Er- 
win v. Greene, supra. (7) ‘‘Under the 
theory of the law the indivisibility 
of the mortgage has no reference to 
the nature of the principal obligation, 
Thus, there may be a division of the 
obligation either between joint cred- 
itors or joint debtors, or between the 
heirs of joint creditors and joint 
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Character. 
On the 


performance by Illustrations. 


debtors.” 1 Paul Pont Priv. & Mortg. 
p 33. (8) ‘Thus, if the debt is dis- 
charged in part, or is divisible, it 


has no influence whatever upon the 
mortgage. This will subsist in its 
entirety, although the debt may be 
extinguished in part, and although a 
third possessor of the immovable 
mortgage may be liable only person- 
ally for a portion of the debt. We 
thus see that the indivisibility of the 
mortgage does not render the obli- 
gation itself indivisible. Where the 
obligations are joint they may he 
divided, actively or passively, be- 
tween the heirs of the creditor and 
the heirs of the debtor.” 30 Laurent 
Principes de Droit Civ. Francais 
pilbl ipar AT: 

[d] Under the French law, divisi- 
bility is available (1) only to the 
heirs and assigns of the original 
parties; the latter must perform as 
though it was indivisible. Civil codes: 
Belg. art 1220; Fr. art 1220; Hay. art 
1007; La. Rev. art 2111; Que. art 1122; 
Bol. art 811; Dom. art 1220; Neth. 
art 1335. (2) Each of the payee’s 
heirs may recover his share of a 
promissory note without producing 
it and even before partage of the 


succession. Ex Desharnais, 11 
Que. Super. 484. (3) A claim cannot 
be divided so as to subject the 
obligor to several actions on one 
contract. Legare y. Queen Ins. Co., 
18. LCSur: |GQue.)* 0134). 136° Cit is 
true, the obligation sued on is 
divisible; but between the debtor 


and creditor, it must (according to 
Article 1122 C. C.) be performed as 
if it were indivisible; and, such being 
the case, the plaintiff could not di- 
vide the obligation into five parts, and 
then seek to enforce payment of one 
of the five parts by itself, against 
the alleged debtors, leaving to the 
four transferrees to enforce the 
other four parts’’). (4) Exceptions in 
the case of the obligor’s heirs are: 
First, when the obligation is a mort- 
gage; second, of specific property; 
third, is alternative, one of the un- 
dertakings being indivisible; fourth, 
when one heir alone is required to 
perform, or fifth, it appears that 
partial performance was not intend- 
ed. Civil codes: Belg. art 1221; Col. 
art 1583 (providing also that an 
obligor who has rendered perform- 


ance impossible is liable for the 
whole); Fr. art 1221; La. Rev. art 
2112; Que. art 1123 (omitting first 


exception above); Bol. art 812; Dom. 


art 1221; Hay, art 1008; Neth. art 
1336; Rom. art 1061. 

25. Civil codes: Belg: art 1219; 
Bol. art 810; Ch. art. 1524: Col. art 


1582; C. R. art 663; Dom. art 1219; 
Fr. art 1219; Hay. art 1006; La. Rev. 


art 2110; Neth. art 1334; Nic. art 
1954; Pan. Canal Z art 1582; Rom. 
art 1059; Que. art 1125. Compare 


Sp. art 1149. 

[a] Mortgage.—(1) “The action is 
via ordinaria, and plaintiff demands 
a judgment against his debtors, and 
also a decree that the mortgaged 
property be sold to satisfy the debt.” 
Saloy v. Chexnaidre, 14 La. Ann. 567, 
568. (2) “The mortgage being indi- 
visible and only accessory to the debt, 
a decree cannot properly be rendered 
for the sale of the property, in this 
form of action, without parties before 
the court against whom a judgment 
may be rendered for the whole debt. 
C..P) 67.) It is in this isensemthaty a 
mortgage is indivisible. C. P. 66, 67; 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


y 
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one extinguishes the obligation as to the others.?% 

[§ 111] 9. Multiple and Single—a. Solidary—(1) 
Where there are only two parties to 
an obligation,’ each is necessarily bound or en- 
titled to full performance. { 
one party on either side a different rule is required. 
If each of several obligors is bound for the entire 
obligation, it is termed “solidary’’ or ‘‘correal.’’%° 


But with more than 


Delictual and quasi-delictual obli- 


Gy C1382, 210825. Saloy Va Chex— 
naidre, supra. (3) “We conclude, 
therefore, that where a debtor has 
specially mortgaged a plantation as 
an entirety, a unit, to secure his debt 
he has rendered it by contract indi- 
visible, and that he can not demand 
that it be sold in parts and by piece- 


meal. The creditor has the right to 
have it sold as a whole, and in 
block.” Morris vy. Wombie, 30 La. 


Ann. 1312, 1315. 

26. Civil codes: Belg. arts _1222, 
12233:Ch. art. 1527;\Col, art 1584 571Ci we 
art 664; Fr. arts 1222, 1223; Ger. art 
431; Hay. arts 1009, 1010; La. Rev. 
arts 21138, 2114: Que. arts 1126, 1127; 
Ur. art 1384; Bol. art 814; Dom. arts 
1222, 1223; Neth. arts 1337, 1338. 

{a] The heir or representative 
may, unless he alone can discharge 
the obligation, compel his coheirs to 
be made parties. Civil codes: Belg. 
art) 1225:) Ch: art i1580s:Col.-art 168 7= 
Cis. art. 667;.Hriart. 1225; Hay. are 
1012; La. ‘Rev; art 2116; Que. art 
1130¢. .Ur. tarts 1336s, Bola) art) St6e 
Dom. art 1225. 

[b] An obligor who has volun- 
tarily paid the share of one solidary 
obligee cannot, as against the other, 
plead the indivisibility of the obliga- 
tion so as to require both to sue. 
Buckner v. Beaird, 32 La. Ann. 226. 

27.2.2 Civile Godeésia Are.“ arta cO 
(686); Belg. art 1224; Braz. art 892; 
Ch; art 1523; Col.art 15843; C.-R. iart 
665% (Mreart 1£224;shay. axt 2011; as 
Rev. art 2115; Que. art 2111; Ur. art 
1385; Bol. art 815; Dom. art 1224; 
ere art 1339; Pan. Canal Z. art 
1584. - 

“The obligation of the father of 
plaintiff to his wife, plaintiff’s moth- 
er, was certainly heritable; if so, it 
was either divisible or indivisible; 
if the first, the plaintiff was entitled 
to enforce his virile share; if the 
last, as one of the co-owners of an 
indivisible right, he was entitled to 
enforce the whole. C. C. 2115. Mar- 
cadé, vol. 4, p. 538.” Cambfe v. Gra- 
bert, 31 La. Ann. 5383, 534. 

28. Civil codes: Arg. art 722 
(688); Ch. art 1529; Pan. Canal Z. 
art: 1529; Pari art 6883 Ua. art 1387. 


29. Civil codes:,,Ch..art 1531; Col. 
art 1588. 

30. Civil codes: Arg. art 1733 
(699); Belg. art 1200 et seq; Braz. 


artsy/89i15.896:) Choy arta ails) Collar: 


1568; C. R. arts 633, 649; Cuba art 
1140 et seq; Fr. art 1200 et seq; 
Ger. art 431; Hay. art 987 et seq; 


Jap. arts 427, 432, 444; La. Rev. art 
2082; Pan. art 1027 et sea; Par. art 


699; Per... art, 1293; Ph. art 1140 et 
seq; . R. § 1107 et seq; Que. art 
1103; Sp. art 1140 et seq; Ur. art 
1364 et seq; Bol. art 791 et seq; 
Dom. art 1200 et seq; Guat. art 
1464; Ee. art 1501; Mex. art 1388 


et seq; Neth. art 1316; Nic. art 1924; 
Pan. Canal Z. art 1568; Rom. art 
1034; Salv. art 1382 et seq; Ven. art 
1250 et seq; Ferriday v. Purnell, 
334; Luna v. Arcenas, 

Floriano v. Delgado, 11 
Ph, 154 


[a] “Roman law.—‘Just as co- 
ownership means the common owner- 
ship of several persons in respect of 
the same undivided thing, so correal 
obligation means the common lia- 
bility or right of several persons in 
respect of the same undivided act. 
...A correal obligation is a plurality 
of obligations, where there is, eco- 
nomically speaking, only one obliga- 


Ps 1 


gations are usually solidary.®! 


Heirs who have accepted without benefit of in- 


ventory are liable in solido by 


So are tutors and personal representatives,*? and 


tion. And the correal obligation of 
Roman law is one, not only economi- 
cally, but also legally, in virtue 
mamely of the fact that, legally 
speaking, the plurality. of obligations 
constitutes one common obligation 
of the several parties concerned. ... 
Hence the Romans described a cor- 
real obligation as ‘una _ obligatio’ 
(communis obligatio), and the par- 
ties to a correal obligation as per- 
sons who ‘unius' loco’ habentur’ 
(ejusdem obligationis participes, 
ejusdem obligationis socii). A cor- 
real obligation means a plurality of 
obligations based on a community of 
obligation: a joint liability in respect 
of the whole of the same debt or a 
joint right in respect of the whole 
of the same claim.” Sohm Rom. L. 
(Ledlie ed) pp 359, 360, 361. Com- 
pare Mackeldy Rom. L. p 361. 

{b] Distinctions.—(1) Sohm_ en- 
deavors to draw a distinction be- 
tween correal and solidary obliga- 
tions; but he admits that it is not 
everywhere accepted, saying: “It 
should, however, be mentioned that 
there is a strong tendency on the 
part of the more recent writers on 
Roman law to deny the existence of 
any distinction between correality 
and solidarity, and to maintain that 
Roman law only recognized one form 
of joint liability, viz. the form de- 
scribed above as correal liability. 
See, more particularly, Binder, Die 
Korrealobligation (1899). But it can- 
not be said that the question has yet 
been finally solved, ...In the German 
Civil Code the distinction between a 


eorreal and a solidary obligation is 
not to be found.’ Sohm Rom, L. 
(Ledlie ed) pp 361, 364. (2) ‘The 


English word ‘solidary’ is the exact 
equivalent of the Spanish word ‘soli- 
dario,’ and should always be used in 
this jurisdiction in preference to the 
phrase ‘joint and several.’”’ Fisher 
Notes to Sp. Civ. Code art 1137. (3) 
“In Spanish law the comprehensive 
and generic term by which to indi- 
cate multiplicity of obligation, aris- 
ing from plurality of debtors or 
ereditors, is mancomunidad, which 
term includes (1) mancomunidad 
Simple, or mancomunidad properly 
Such, and (2) mancomunidad soli- 
daria. In other words the Spanish 
system recognizes two species of 
multiple obligation, namely, the ap- 
portionable joint obligation and the 
solidary joint obligation. The soli- 
dary obligation is, therefore, merely 


a form of joint obligation.” Jaucian 
v. Querol, 38 Ph. 707, 719. 
31. Civil codes: Braz. art 1546 


(pharmacists); Ch. art 2317; Per. art 
2204; Que. art 1106 [compare 1 Beau- 
champ Annot. § 1080]; Ur. art 1305; 
Guat. art 2289; Ven. art 1222; Mex. 
art 1474; Mex. Pen. Code art 350 et 
seq; 1 Pothier Obl. p 264; Baldey v. 
Brackenridge, 39 La. Ann. 660, 2S 
410; Cooper v. Cappel, 29 La. Ann. 
213; Frazier v. Hardee, 21 La. Ann. 
541; Sullice v. Gradenigo, 15 La. 
Ann. 582; Rancour v. Hunt, 1 Que. 
Super. 74; Lalonde v. Belanger, 24 
LCJur (Que.) 96, 3 Montr. Leg. N. 
26; Lortie v. Claude, 2 Que. Super. 
369, 16 Montr. Leg. N. 160. \ 

“In ‘all such cases it is the im- 
plied and not the contractual lia- 
bility, of natural persons or of arti- 
ficial beings that is treated of, and it 
is founded on fault, negligence, im- 
prudence, or want of skill, and con- 
stitutes the act an offense, or quasi 
offense, and the obligation of par- 
ticipants, solidary. In all such 
cases, the right of the plaintiff to 
join in one suit, all parties to the 
reprobated act, may be regarded as 
elementary.’ Cline v. Crescent City 
R. Co., 41 La. Ann. 1031, 1039, 6 S 
$51, 

In Union Nat. Bank v. Legendre, 
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sureties.*4 
Source. 
force of law.®? 


35 La. Ann. 787, 793, Morris, paying 
teller, embezzled and Legendre, a 
bookkeeper, was hiS accomplice. 
“The Bank,” said the court, “had suf- 
fered a loss, for which Legendre and 
his sureties were liable in solido; 
and for which Morris and his sure- 
ties were also liable in solido; and 
for. which, perhaps, Morris and 
Legendre, individually, as co-tres- 
passers, were also liable in solido; 
thus presenting three groups of soli- 
dary obligations for the same object, 
but each having a different juridical 
cause. The cause of the first group 
was the breach of the condition of 
Legendre’s bond; of the second, the 
breach of the condition of Morris’ 
bond; of the third, the co-trespass of 
Morris and Legendre. ... From the 
facts set forth in the petition, it is 
clear that the relation of solidary 
obligors inter sese did not exist be- 
tween the discharged sureties of 
Morris and the defendants.” 

[a] Roman law.—‘‘The normal 
case of a solidary obligation is a 
joint delict, as when two or more 
persons, acting jointly, do damage 
to property or commit a theft. So 
far as the obligation creates a duty 
to pay damages, it is solidary. Each 
of the co-delinquents is liable to 
make good the whole of the same 
damage. Each of them has caused 
the entire damage. The facts supply 
a complete basis for the liability of 
each in respect of the whole,:a lia- 
bility which is quite independent of 
any intention on the part of each 
delinquent to render himself jointly 
liable with his co-delinquents.” Sohm 
Rom. Ll. (Ledlie ed) p 361. 

[b] In the codes of Spanish 
origin, the courts fix the quota (1) 
of each wrongdoer, but principals, 
accomplices, and’ accessories are 
liable in solido each in their own 
group inter se and _ subsidiarily as 
regards the others. Penal codes: 
Cuba arts 124, 125; Ph. arts 124, 125; 
Sp. arts 124, 125. (2) Joint assail- 
ants condemned solidarily. U.S. v. 
Gonzalez, 7 Ph. 353; U: S. v. Feria, 
29 Ph.) 4s jierSi ve Vacat:. L. Pht 443. 
(3) Sheriff and judgment creditor 
liable in solido for sale of property 
without giving statutory notice. 
Campomanes v. Bartolome, 38 Ph. 
808. Compare Bonzon v. Standard 
Oil Co., 27 Ph. 141. 

[ec] The forger of a check and the 
bank which pays it are liable in 
solido. Birba’s Succ., 48 La, Ann. 
655, 19 S 575. 

{d] For illegal imprisonment, 
judge and complaining witness are 
both liable. Per. Civ. Code art 2203; 
Guat. Civ. Code art 2288. 

Corresponding common-law 
see Torts [38 Cyc 483]. 

32. Civil codes: Ch. art 1523; Cuba 
arts 1084, 1085;-Pan. arts 935, 936; 
Ph. arts 1084, 1085; P. R. §§ 1051, 
1052, Sp. arts 1084, 1085; Col. art 
1580; Nic... ‘art 1952; Pan. arts (935, 
936; Pan. Canal Z. art 1952; Fable v. 
Yulo, 24 Ph. 240. Compare Mex. art 
1393 et seq. 

“The obligation of heirs who ac- 
cept an inheritance encumbered by 
debts does not arise from the con- 
tracts, but from the law which has 
established the right to inherit, and 
has declared that the obligation to 
pay an hereditary indebtedness is in 
solidum, as whatever may have been 
the form in which they accepted the 
inheritance, and, according to the 
form of such acceptance, the extent 
of their respective liability would 
differ, but the creditor is entitled to 
claim the entire amount of his credit 
from any one of the heirs who ac- 
cepted the inheritance without benefit 
of inventory, and also from any of 
the others who received the same 
with benefit to the extent of their 


rule 
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Solidarity is never presumed; it must 
be expressly declared,*® as by contract, testament, 
etc.,°* or by law.°7 


hereditary portion. (Arts 988, 998, 


1003, 1010, 1028, Civil Code).” Aram- 
buru v. Ortiz, 14 Ph. 691, 700. 
33. Civil codes: Belg. art 1033; 


Fr. art 1033; Hay. art 839; La. Rev. 
art 1681; Que. art 913 (providing 
that each is responsible for the share 
alone of which he took possession) ; 


DoniMviarts 10834 “Romi! \janba: OpsE 
Doriocourt v. Jacobs, 1 La. Ann. 
214; Baldwin v. Carleton, 11 Rob. 
(La.) 109; Clark v. Farrar, 3 Mart. 


(La.) 247; Darling v. Brown, 2 Can. 
S.-C: 26, 2%. LbCJur. £25; Miller. v. 
Coleman, 25 LCJur (Que.) 196. 

‘In a joint administration of a 
succession the party who seeks to 
relieve himself from responsibility 
for a dilapidation of the funds re- 
ceived, must show that it was occa- 
sioned by no neglect of duty on his 


part. It has not been done in this 
case.” St. Andre v. Rachal, 3 La. 
Ann...5%4, 576. 

{a] Roman  law.—‘‘There were 


several cases in which solidarity be- 
tween debtors was implied; for in- 
stance the obligation contracted by 
several tutors undertaking the same 
tutelage, or by several persons en- 
gaging in some public adminisiration. 
Pothier on Obligations, § 266, 267.” 
St. Andre v. Rachal, 3 La.. Ann. 574, 


575. 

34. Civil codes: Arg. art 725 
(691); Braz. art 890; Col. art 1568; 
Ger. art 420; La.) Rev: art.51;.Per. 
arts 1297, 1300; McGuire v. Bos- 


worth, 1 La. Ann. 248. 

{a] Undertaking of husband and 
wite to reimburse another for funds 
advanced their son, held solidary. 


pee v. Pecquet, 17: La. ‘Ann. 
04. 
Sb.) Civilwiicodesii SArel i arts 35 


(701); Belg. art 1202; Ch. art 1511; 
Col. art 1568; Fr. art 1202;.Hay. art 
989; La. Rev. art 2093; Braz. art 896; 
Bol. art 793; C. R. art 638; Dom. art 


1202% (Bee arti s150L;)  Niexbarty dost: 
It. art 1188; Neth. art 1318; Rom. 
art 1041; Salv. art 1382; Mex. art 


1392 et seq (providing that passive 
solidarity is presumed only when the 


obligation is indivisible); Par. art 
201sin.Que. Wart. 11053) Uratart, 1391; 
St. Charles St. R. Co. v. Fairex, 48 
La. Ann. 7438, 19 S 740; St. Louis 


Bank of Commerce v. Mayer, 42 La. 
Ann, 1031, 8 S 260; Voorhies’ Succe., 
21 La. Ann. 659; Stowers v. Black- 
burn, 21 La. Ann. 127; Pecquet v, 
Pecquet, 17 La. Ann. 204; Erwin v. 
Greene, 5 Rob. (La.) 70; Dean v. 
Smith, 12 Mart. (La.) 316; Slocum 
v. Sibley, 5 Mart. (La.) 682. 

[a] Exception.—Where solidarity 
arises by operation of law, it need 
not be otherwise expressed. Civil 
codes: Arg. art 735 (701); Belg. art 
12027 4Ch, Harti Prot. -Colfcartee 1568s 
C. R. art 638; Fr. art 1202; Hay. art 
1202; La. Rev. art 2093; Par. art 701; 
Que. art 1105; Ur. art 13891; Bol. art 


793; Dom. art 1202; It. art 1188; 
Neth: art. 1318; Pan. Canal. Z:. art 
1568; Rom. art 1041; Mayor. v. 


Gooch, 15 La. Ann, 474. See Groves 
v. Sentell, 153 U. S. 465, 14 SCt 898, 
38 L. ed. 785. 


36. Civil codes: Arg. art 1734 
(700); Cuba art 1137; Pan. art 1024; 
Phivart 11375 Sp artullsé7s7 Un) Pak 
Leung v. Nigorra, 9 Ph. 381. And see 
citations supra note 35. 

37. Civil codes: Arg. art 1734 
(700); Belg. art 1202; Ch. art 1511; 


Coli art 1568; Ca R: art, 638; Hr..art 


202s Hay. carts 989+ (lak Rev. tarts 
2098, 210%; Par. ‘art 7005) Que. art 
M05:-Ur. art. L39isePan? Canal Zeart 
1568; Cline .v. Crescent City R. 
Co., 41 La. Ann. 1031, 6 S 851; Dor- 


sett v. Lambeth, 6 La. Ann. 51. 


[a] Thus, the law declares the 
solidary liability of those who in- 
voke a notary’s services. Cherrier 


v. Messy, 85 LCJur (Que.) 41. b 
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[§ 112] (2) Forms. Two forms of solidarity are 
(1) Active, when any one of several 


recognized : 


obligees may demand performance; 
when several obligors are jointly bound. 
solidary obligations are perfect®® and imperfect.*° 
(3) Extinction and Enforcement. 
formance by one of the solidary obligors extin- 
guishes the obligation,#! as does also impossibility 
of performance, caused by destruction of the sub- 
ject matter without the obligor’s fault,*? and, pro- 
portionately, novation, compensation, remission, or 


[§ 113] 


898, 
art 


arts 
Per. 


38. Civil codes: Braz. 
904; Mex. art 1388 et seq; 
1290; Ur. arts 1396, 1398. 

[a] Roman law.—‘‘Where there 
are several co-debtors—plures rel 
promittendi—the correal obligation is 
said to. be passive; where there are 
several co-creditors—plures rei stip- 
ulandi—the correal obligation is said 


to be active.” Sohm Rom. L. (Ledlie 
ed) p 359. 
39. [a] They are perfect ‘when 


all obligators are bound to the same 
performance and are mandataries of 
each other.’ Civil codes: Belg. art 
L200R Ere Vart’ £2004 Hay,’ -arte9 878 
La. Rev. art 2091; Que. art 1103; 
Bol. art 791; Dom. art 1200; Neth. 
art 1316; “Rom? art! 10395) Gays ‘vi: 
Blanchard, 32 La. Ann. 497. 

{b] Roman law.—‘‘We understand 
that solidarity exists in the meaning 
of the Code, when several persons 
bind themselves tewards another for 
the same sum, at the same time, and 
in the same contract; and so obligate 
themselves, that each may be com- 
pelled to pay the whole debt, and 
that payment made by one of them 
exonerates the others towards the 
creditor; and the obligation thus con- 
tracted is one, in solido, although one 
of the debtors be obliged differently 
from the others to the payment of 
one and the same thing; as, if the 
one be but cenditionally bound, while 
the engagement of the others is pure 
and simple, or if the one is allowed 
a term which is not granted to the 
others. Civ. Code, arts. 2072, 2077, 
2086, 2087. Such were, also, the 
requisites of the Roman law to create 
among debtors a perfect solidarity. 
6 Toullier, Ne. 723. 2 Duranton on 
Obligations, No. 547. Pothier on Ob- 
lig. No. 263." Jacebs v. Williams, 12 
Rob. (La.) 183, 185. 

40. [a] They are imperfect “(and 
they are not mandataries of each 
other) when they bind themselves to 
the same thing by different acts or 
at different times.” Gay v. Blanch- 
ard, 32 La. Ann. 497, 502. 

[b] Such an obligation is, never- 
theless, selidary.—(1) Civil codes: 
Belg. art 1201; Cuba art 1140; Fr. 
art 12013 Hay. art “OS FoeLa,. Rev. 
art 2092; Pan. art 1027; Ph. art 1140: 
P. R. § 1107; Que. art 1104; Sp. art 
1140; Ur. art 1393: Bol. art 792: COR: 
art 638; Dom. art 1201; Neth. art 
1317; Rom. art 1040; Cline v. Cres- 
cent City R. Co., 41 La. Ann. 1031, 6 
S 851; Inchausti v. Yulo, 34 Ph, 978. 
(2) But the subject matter must be 
identical as to all parties, although 
they may be under diverse kinds of 
obligations; for example, somé con- 
ditional or limited, others absolute 
or unlimited. Civil codes: Ch.° art 
1512; C. R. art 639. 

41. Civil ‘codes: Arg: ‘art 751 
(717); Belg. art-1198; Braz. art 900; 
Ch wart = Losec Colpeartimud 57.0 Cuba 
art 1145; Fr. art 1198; Ger. arts 422, 
426; Hay. art 986; La. Rev. art 2089; 
Mex. art 1399 et seq; Pan. art 1032; 
Rar Tartild{stPhtart T7145; oP Re -8 
1112. ‘Sp; art 1145" Ur.eart 1396 Gay: 
Pan. Canal Z. art 1570. 

{a] But the extinction is merely 
pro tanto in case of performance or 
release as to one part only. Civil 
codes: Ger. art 421; La, Rev. art 
2101; Mex. art 1408 et seq; Adams v. 
State Bank, 3 La. Ann. 351, 
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(2) passive, | or vice versa.*4 


Ss Acainy, 


Per- 
rights.4® 


42. Civil codes: Arg. art 709; Cuba 
art’ 1247s" Pan, ‘art, #103455 -Ph. are 
DUA PS URE 14° (SpMartel 14y, 

{a] If any obligor’s fault hag 
caused the destruction he alone is 
liable for damages while the others 
remain liable to the obligee for the 
value. Civil codes: Braz. art 908; 
Ch. art'1521:'Col..art 1578; Cuba art 
aA, oar cart el2 0b aitaye arte Lavo 
La. Rev. art 2096; Pan. art 1034; 
PMORAGS Jat s@ue? art 1109; Sp. art 
1147; Belg. art 1205; Bok art ©7965 
Dom. art 1205; Neth. art 1321; Rom. 
art 1044. 

43. Civil codes: Arg. art 707; Belg. 
art 1285; Braz. art 900; Ch. art 1513; 
Col. art 1575; C. R. arts 642, 643; 
Cuba art 1143; Fr. art 1285; Ger. art 


429; tay. zart' 22856); “al; Rev." art 
2203; Mex. art 1408 et seq; Pan. art 
1030: Phivarte114335 PRs PL10s7.Sp. 
art. 1143; Ur. art 1396°(5);. Bok art 
878; Dom. art 1285; Pan. Canal Z. 
art 1578; Rom. art 1141; Hope v. 


State Bd. of Liquidation, 43 La. Ann. 
738, 9 S 754; Irwin v. Scribner, 15 
La. Ann. 583. 

“Defendant contends that the pro- 
visions of article 2203, Civil Code 
which declare that the remission or 
conventional discharge in favor of 
one of the co-debtors in solido dis- 
charges all the others, does not apply 
to obligations arising ex delicto, but 
only to contract obligations. The 
plain and unambiguous language of 
the Code does not warrant the dis- 
tinction invoked, which is practically 
a distinction without a_ difference. 
Each wrong-doer is responsible for 
the full amount of the damages suf- 
fered; and any amount paid by one 
of them on the score of damages in 
discharge of the legal obligation re- 
sulting from the tortious acts of 
several wrong-doers, must operate 
the discharge of all of them, unless 
the party injured has expressly re- 
served his right against the latter. 
Such is the construction placed on 
the article by this Court in the case 
of Owen v. Brown, 13 La. Ann. 201.” 
Orr v. Hamilton, 36 La. Ann. 790, 791. 

{a] And the solidary obligor, re- 
leased as to his portion, is still liable 
(1) to a codbligor who has paid the 
whole (Civil codes: C. R. arts 644, 
645, 650; Cuba art 1146; Fr. art 1214; 
La. Rev. art 2104; Pan. art 1033; Ph. 
art'1146° PP. R. § 1113s ‘Sp: art 1146), 
(2) although solidary obligors pro 
rate as to each other (Civil codes: 
Belg. arts 1213, 1214; Braz. art 913; 
Col. art 1579; C. R. art 649; Cuba art 
1145; Fr. arts 1213, 1214; Hay. arts 
1000, 1001; La. Rev. arts 2103, 2104; 
Mex. art 1407 et seq; Pan. art 1032; 
Per. art 1296; Ph. art 1145; P. R. 
§ 1112; Que. art 1118; Sp. art 1145; 
Ur. art. 1404;.. Bol. arts’ 804, 865: 
Chy art. 1522: Doms arts: 1273. 1214: 
Neth. arts 1328, 1329; Pan. Canal Z, 
art 1579), 

44. Civil codes: Belg. art 1209; 
Frsart 1209; Hay. art 9963>La? Rev. 
art 2099; Per.: art. 1294; Que, eart 
1113; Ur. art 1403; Bol. art 800; Dom. 


NM hy Guat. art 1465; Neth. art 
45. Olivil codes: Arg. arts 1723 


(689), 751 (717); Braz. arts 891, 913; 
Ch. arvil522' Colmartisvo ses Rivart 
651; Ger. art 426; La. Rev. arts 2104, 
2161; Mex. arts 1407 et seq, 1414; 
Par. arts 689, 717; Ec. art 1512; Nic. 


Contribution and subrogation. 
performs in full is entitled to contribution from 
his codbligors and to be subrogated to the obligee’s 


[§§ 112-113 


merger by the obligee,t? and the fact that one of 
the solidary obligors has become the obligee’s heir 


An obligor who 


Solidary obligors may be sued separately or 
jointly, at the obligee’s option,*® and an action 
against one is not a bar to a proceeding against 
the others,*7 although it does interrupt prescrip- 


art 1986:) Pan. ‘Canal’ ')Z. art? lb 79s 
Gay v. Blanchard, 32 La. Ann, 497; 


Shropshire v. His Creditors, 15 La. 
Ann. 705; Ledoux v. Rucker, 5 La. 
Ann. 500; Ferriday v. Purnell, 2 La. 


Ann. 334. 

{a] Thus, in case of recovery 
from one of several jointly liable for 
a delict, he may recover from the 
others their respective shares, which 
are pro rata unless differently ad- 
judged. Mex. Pen. Code arts 350- 


352. : 

[b] Paying obligor may claim no 
more than what he has paid. Fuse- 
lier v. Babineau, 14 La. Ann. 764. 

[c] But payment by obligors on 
bond of one joint wrongdoer would 
not subrogate them to _ obligee’s 
rights against sureties on bond of 
other. Union Nat. Bank v. Legendre, 
35 La. Ann. 787. 

[d] Apportionment pro rata.—(1) 
The share of an insolvent obligor is 
apportioned pro rata by some codes. 
Civil’ codes: Arg: “art, “T5a CHE ts 
Belg. art 12143 Braz: art’ 9137°Ch: art 
TS a2" Col art 15 19s C amare, Gal 
Fr. art 1214; Hay. art 1001; La. Rev. 


are. "2U0d-— Mex, “art 141s") Pars are 
its seers art L298" Que. arte tile 
Ur. art 1404; Bol. art 805; Dom. art 


1214; Neth. art 1329; Rom. art 1053; 
Stockmeyer v. Oertling, 38 La. Ann. 
100. (2) But under others, the 
solvent obligors are not held for 
such deficiency. Civil codes: Cuba 
art-1139; Pan. art 1026; Ph. art-1139; 
Pera shoes ny art 1139; Luna v. 
Arcenas. 34 Ph. 80. 

{e] The obligee may renounce 
solidarity (1) as to all or part of the 
obligors, reserving, in the latter in- 
stance, the right to Sue the others 
for the balance. Civil codes: Braz. 
art 912; Ch. art 1516. (2) Renuncia- 
tion of solidarity as to a periodical 
income applies to accrued portions, 


only, unless future ones” are ex- 
pressly mentioned. Civil codes: Ch. 
art 1517; Col! art. 1673) et ‘seq: 

46. Civil codes: Arg. art 1739 


(705); Belg. art 1203; Braz. arts 904, 
SUOSIChy art L614 "Col Parts tom: 
1572; C. R. art 640; Cuba arts 1137, 
1144; Fr. art 1203; Ger. art 421; La. 
Rev. art 2094; Mex. art 1403 et seq; 
Pan. art 1031; Par. art 705; Ph. arts 
Le, Sere RR: S$ Se iho Pins Owe: 
arts 1107, 1108; Sp. arts 1187, 1144; 
Ur. art 1398 (1) Bol! art’ 794: Pom. 
art 1203: Hay. art 990; Neth. art 
1310 Pan.-Canal ZZ art W571>" Rom. 
art 1042; Byrne v. Riddell, 8 La. 
Ann. 670; Inchausti v. Yulo, 34 Ph. 
978; Chinese Chamber of Commerce 
v. Pua Te Ching, 16 Ph. 406; Sunico 
v. Chuidian, 9 Ph. 625. 

[a] Execution on joint judgment. 
—(1) Although joint judgment has 
been rendered against several soli- 
dary obligors, execution may issue 
against one (Michel v. Benner, 24 La. 
Ann. 287) (2) or Beate). all (Molina 


v. De la Riva, 7 Ph 

47. Civil codes: Arg. art 739 
(705); Belg. art 1204; Braz. art 910: 
Cuba art 1144; Fr. art 1204; Hay. 
are rook: Was Rey. art 2095; Pan. art 
1031; Ph. art 1144; Par. art "105; Peete 
§ 1111; Sp. art 1144; Ur. art 1398 
(2);> Bol. art’ 795; -Dom. “art 11204: 
Neth. art 1320; Rom. art 1043. 

fa] Roman law.—‘“By 1. 28 C. de 
fidejussoribus (8, 40) Justinian abol- 
ished the consuming force of litis 


For later cases, developments and changes in the law see,cumulative Annotations, same title, page and note number, 


§§ 113-114] 


tion as to all.‘8 


Defenses inherent in the obligation and personal 


to defendant are available; those 


obligors, only as regards defendant’s portion.*® 
[§ 114] b. Pro Rata. Opposed to the solidary is 


contestatio as regards passive correal 
obligation, i.e. he provided in effect 
that an action brought against one 
correal debtor should not henceforth 
operate to consume the right of ac- 
tion against the other.” Sohm Rom. 
L. (Ledlie 8d ed) p 363. 

{b] Discontinuance as to one does 
not release the others. Vredenburg 
vy. Behan, 33 La. Ann. 627. 

48. Civil codes: Belg. art 1206; 
Fr. art 1206; Hay. art 993; La. Rev. 
art 2097; Que. art 1110; Bol. art 787; 
Dom. arte i206s.) Roms art L045: 
Vredenburg v. Behan, 38 La. Ann, 
627; Turner v. McMain, 29 La. Ann. 


298, 300; Frazier v. Hardee, 21 La. 
Ann, 541; Richard v. Butman, 14 La. 
Ann. 144; Allain v. Longer, 4 La. 
151. Compare Mex. arts 1117-1124, 
1398. 

[a] So does acknowledgment of 
the debt.—Boullt v. Sarpy, 30 La. 
Ann. 494. 

49. Civil codes: Arg. art 1749 


(715); Belg. art 1208; Braz. art 911; 
Ch art 15202. Coll art 1577: Cuba_art 
1148; Fr. art 1208; Ger. art 432; Hay. 
art 1208; La. Rev. art 2098; Mex. 
art 1411; Pan. art 1035; Par. art 715; 
1112; Sp. art 1148; Ur. art 1399; Neth. 
art 1323; Nic. art 1931; Pan, Canal Z. 
art 1577; Rom. art 1047. £ 

“The First Judge was of opinion, 
that the appellants knew, or were 
bound to know, that some of their 
co-obligors were not authorized to 
contract, and must abide the conse- 
quences. He is supported by the 
Civil Code, which provides that, a co- 
debtor, in solido, being sued by the 
creditor, may plead all the excep- 
tions resulting from the nature of 
the obligation, and all such as are 
personal to himself, as well as such 
as are common to all the creditors; 
but that he cannot plead such excep- 
tions as are merely personal to some 
of the other co-debtors.” Hennen v. 
Bourgeat,- 12 Rob. (La.) 522, 524. 
In Chinese Chamber of Commerce v. 
Pua Te Ching, 16 Ph. 406, 409, sure- 
ties on an appeal bond whose prin- 
cipal had died were held not to be 
aided by this article the court, per 
Arellano, C. J., saying: “Exceptions 
of the principal debtor which the 
surety may utilize and which may be 
inherent to the debt, are all those 
connected with the obligation secured 
by the bond, all those which may 
contribute to weaken or destroy the 
vinculum juris existing between the 
ereditor and the principal debtor, all 
means of defense which may invali- 
date the original contract from which 
the right or the action of the credi- 
tor arises against the surety, such 
as the exceptions of fraud or of vio- 
lence, which annul consent, that of 
sine atione agis founded on a pay- 
ment already made, that of res ad- 
judicata, that of prescription, that of 
nullity of the loan made to a minor 
child, and others of the same class. 
(12 Manresa, Civil Code, 363.) The 
exception which, according to the ap- 
pellants, pertains to the principal 
debtor Pua Te Ching, inasmuch as he 
died, is that provided by sections 119 
and 448 of the Code of Civil Proce- 
dure.” 

{a] Prematurity of action.—The 
same learned judge, in the later case 
of Inchausti v. Yulo, 34 Philippine 
978, 990, observes, regarding this de- 
fense: “It has been said in the brief 
of the appellee that the prematurity 
of the action is one of the defenses 
derived from the nature of the obli- 
gation, according to the opinion of 
the commentator of the Civil Code, 
Mucius Scaevola, and consequently 
the defendant Gregorio Yulo may 
make use of it in accordance with 
article 1148 of the said Code. It 
may be so and yet, taken in that 
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another class of multiple obligations which have 


personal to c¢o- 


or obligors.®? 


light, the effect would not be dif- 
ferent from that already stated in 
this decision; Gregorio Yulo could 
not be freed from making any pay- 
ment whatever but only from the 
payment of that part of the debt 
which corresponds to his codebtors 
Francisco, Manuel, and Carmen. The 
same author, considering the case of 
the opposing contention of two soli- 
dary debtors as to one of whom the 
obligation is pure and unconditional 
and as to the other it is conditional 
and is not yet demandable, and com- 
paring the disadvantages which must 
flow from holding that the obligation 
is demandable with these which must 
follow if the contrary view is 
adopted, favors this solution of the 
problem: ‘There is a middle ground, 
(he says), from which we can safely 
set out, to wit, that the creditor may 
of course, demand the payment of 
his credit against the debtor not 
favored by any condition or exten- 
sion of time.’ And further on, he 
decides the question as to whether 
the whole debt may be recovered or 
only that part unconditionally owing 
or which has already matured, say- 
ing, ‘Without failing to proceed with 
juridical rigor, but without falling 
into extravagances or monstrosities, 
we believe that the solution of the 
difficulty is perfectly possible. How? 
By limiting the right of the creditor 
to the recovery of the amount owed 
by the debtors bound unconditionally 
or as to whom the obligation has 
matured, and leaving in suspense the 
right to demand the payment of the 
remainder until the expiration of the 
term of the fulfillment of the condi- 
tion. But what then is the effect of 
solidarity? How can this restriction 
of right be reconciled with the duty 
imposed upon each one of the debtors 
to answer for the whole obligation? 
Simply this, by recognizing in the 
creditor the power, upon Ulie perform- 
ance of the condition or the expira- 
tion of the term of claiming from 
any one or all of the debtors that 
part of the obligation affected by 
those conditions.’ (Seaevola, Civil 
Code, 19, 800 and 801).” 

50. [a] Terminology. — (1) In 
Louisiana (Rev. Civ. Code arts 2080, 
2086) these are known as “joint” and 
Mr. Justice White merely followed 
the code phraseology in so designat- 
ing them in Groves v. Sentell, 153 U. 
S. 465, 14 SCt 898, 38 L. ed. 785. (2) 
But such use of the term had pre- 
viously been criticized by the su- 
preme court of that state in Buard 


v. Lemee, 12 Rob. (La.)~ 243, 247, 
where it was observed: ‘We have 
recognized in the case of Davis v. 


Houren, 6 Rob. (La:) 255, that art. 
3517 of the Civil Code, which says, 
that ‘the acknowledgment of a debt 
by one joint debtor, interrupts the 
prescription with regard to all the 
others, and even their heirs,’ was 
intended to apply to debtors in solido, 
according to the French text of the 
law—Débiteurs solidaires, and that, 
as the provision in the English text 
is at variance with the general pro- 
visions of the Code, in relation to the 
two classes of debtors, the discrep- 
ancy found in the English text of 
art. 3517, was an error of a trans- 
lator or transcriber.” (3) And in 
Fuselier v. Lacour, 3 La. Ann. 162, 
163, the same court said: “The con- 
tract charged is not a contract of 
the six heirs to pay Edward Fuselier 
a sum amounting to six-sevenths of 
the price, but a contract by each heir 
to pay one-seventh. Bach promised 
to pay a certain share of a certain 
sum; and all did not promise to do 
the same thing, that is to pay the 
entire sum. If seven persons sign a 
note by which they promise to pay 


been termed ‘‘pro rata,’’>° the rights and liabili- 
ties arising from which are considered as divided 
into as many equal parts as there are obligees 


$700, this is a joint obligation. But 
if they sign a note by which each 
promises to pay the one-seventh of 
the sum of $700, the obligation is 
several.’ (4) Following Mr. Justice 
White, Carson, J., used the term 
“joint” as equivalent to the Spanish 
mancomunada. Sharruf v. Tayabas 
mand Co, 37 -Ph. 665; De, Leon v- 
Nepomuceno, 37 Ph, 180. (5) But as 
observed by Mr. Justice Street in 
Jaucian v. Querol, 38 Ph. 707, 718: 
“In the official Spanish translation 
of the Code of Civil Procedure, the 
sense of the English word ‘joint,’ as 
used in two places in the section 
above quoted, ‘is rendered by the 
Spanish word ‘mancomunadamente.’ 
This is incorrect. The sense of the 
word ‘joint,’ as here used, would be 
more properly translated in Spanish 
by the word ‘solidaria,’ though even 
this word does not express the mean- 
ing of the English with entire fidel- 
Liye” (6) The same judge in the 
opinion last cited suggests the term 
“apportionable”’ for this class of ob- 
ligations and characterizes “the Latin 
phrase pro rata’ which had pre- 
viously been used by the same court 
(Agoncillo v. Javier, 38 Ph. 424, 433; 
Pimentel ) v, “Gutierrez, 14™ Phy 49) 
Parot v. Gemore, 7 Ph. 94, 98), as 
well as by the Italian author cited 
by the same judge (1 Giorgi Theory 
Obl. [Sp. ed] p 83) as “a makeshift, 
the use of which is not to be com- 
mended.” But it does not seem to 
be any more of a makeshift than 
“apportionable” and is far less 
clumsy, besides having a well recog- 
nized legal meaning which exactly 
expresses the Spanish idea. It is, 
therefore, retained in this work. 

51. Civil codes: Cuba arts 1137, 
1138; La. Rev. arts 2080, 2086; Pan. 
arts 1024, 1025; Ph, arts 1137, 1138; 
Sp. varts 1137,9 113879 Ps Ress 1104; 
1105; Martinez v. Ong Pong Co., 14 
Ph. 726; Compania Gen. de Tabacos 
v. Obed, 13 Ph. 391. 

“The obligation of the principal 
was one thing, and the obligation of 
the sureties, among themselves, as 
conditional debtors, was another 
thing. The principal, as such, bound 
himself to the Bank to the same ex- 


tent as the sureties themselves 
agreed to be responsible, but they 
undertook, severally, to be liable, 
with him, only to the extent or 


amount which each specified in the 
bond as the maximum of his re- 
sponsibility, regardless of the inde- 
pendent liability assumed by others, 
each binding himself alone. The 
sureties did not bind themselves to- 
gether, jointly and severally, the one 
in default of the other, each one for 
the whole, of the entire liability of 
the principal. Each merely said: 
should the principal fail in his duties 
and wrong the obligee, I will repair 
the damage, to the extent of such an 
amount, which each specified. No 
liability, judicially liquidated against 
the principal, could be enforced 
against each of the sureties, beyond 
the amount for which each agreed 
to, and did, bind himself. The case 
stands just as though eight different 
bonds, or different papers, containing 
no reference the one to the other, had 
been furnished to the Bank.” 'Teu- 
tonia Nat. Bank v. Wagner, 33 La. 
Ann, 732, 735. 

{a] Roman law.—‘“A joint agree- 
ment as such (e. g. the joint hire of 
a room or a joint loan) only operates 
in Roman law to make each of the 
joint parties liable, or entitled, pro 
parte. Such an agreement, therefore, 
gives rise to a series of rights or lia- 
bilities having nothing in common 
with one another, each ef them exist- 
ing in respect of part of the obliga- 
tion only. A joint agreement does 
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Origin. 


civil law jurisdictions.*? 


Illustrations. Thus the ordinary ‘‘joint’’ promis- 
sory note, or similar instrument, is a pro rata obliga- 
tion only under this rule;°* whereas, if it con- 
tains expressions of intent to assume individual 


not give rise to a correal obligation, 
unless it expressly provides that all 
the joint parties shall be liable for, 
or entitled to, the whole. The usual 
means of creating a correal obliga- 
tion among the Romans was a joint 
stipulatio by two or more persons In 
respect of the same act, the act, 
namely, which was the object of the 
obligation.” Sohm Rom. L. (Ledlie 
ed) p 359 note. 

{[b] “Considered with reference 
to comparative jurisprudence, liabil- 
ity in solidum appears to be the 
normal characteristic of the multiple 
obligation, while the benefit of divi- 
sion in the Spanish system is an 
illustration of the abnormal, evi- 
dently resulting from the operation 
of a positive rule created by the law- 
giver. This exceptional feature of 
the simple joint obligation in Spanish 
law dates from an early period; and 
the rule in question is expressed with 
simplicity and precision in a passage 
transcribed into the Novisima Recop- 
ilacién as follows: ‘If two persons 
bind themselves by contract, simply 
and not otherwise, to do or accom- 
plish something, it is thereby to be 
understood that each is bound for 
one-half, unless it is specified in the 
contract that each is bound in Soli- 
dum, or it is agreed among them- 
selves that they shall be bound in 
some other manner, and this not- 
withstanding any customary law to 
LOCMECOMELAI Yr yep case ai EUW) hy Nsom ek 
book xX, Novisima Recopilaci6n, 
copied from law promulgated at 
Madrid in 1488 by Henry IV.).” 
Jaucian v. Querol, 38 Ph. 707, 720. 

[ec] Compared with common-law 
conception.—‘“‘In the common law 
System there is no conception of ob- 
ligation corresponding to the divisi- 
ble joint obligation contemplated in 
article 1138 of the Civil Code. This 
article declares in effect that, if not 
otherwise expressly determined, 
every obligation in which there are 
numerous debtors—we here ignore 
plurality of creditors—shall be con- 
sidered divided into as many parts as 
there are debtors, and each part shall 
be deemed to be the distinct obliga- 
tion of one of the respective debtors. 
In other words, the obligation is ap- 
portionable among the debtors; and 
in case of the simple joint contract 
neither debtor can be required to 

_satisfy more than his aliquot part. 
in the common law system every 
debtor in a joint obligation is liable 
in solidum for the whole; and the 
oaly legal peculiarity worthy of re- 
mark concerning the ‘joint’ contract 
at common law is that the creditor 
is required to sue all the debtors at 
once. To avoid the inconvenience of 
this procedural requirement and to 
permit the creditor in a joint con- 
tract to do what the creditor in a 
solidary obligation can do under arti- 
cle 1144 of the Civil Code, it is not 
unusual for the parties to a common 
law contract to stipulate that the 
debtors shall be ‘jointly and sever- 
ally’ liable. The force of this ex- 
pression is to enable the creditor to 
Sue any one of the debtors or all 
together at pleasure. It will thus be 
Seen that the purpose of section 698 
of the Code of Civil Procedure, con- 
Sidered as a product of common law 
ideas, is not to convert an appor- 
tionable joint obligation into a soli- 
dary joint obligation—for the idea 
of the benefit of division is totally 
foreign to the common law system— 


This conception is a product of Roman 
legal evolution from that of correality,°* and has 
been retained in many, although not all, modern 
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of prescription 


but to permit the creditor to proceed 
at once separately against the estate 
of the deceased debtor, without 
attempting to draw the other debtors 
into intestate or testamentary pro- 
ceedings. The joint contract of the 
common law is and always has been 
a solidary obligation so far as the 
extent of the debtor’s liability is 
concerned.” Jaucian v. Querol, 38 
PREV OGT1 3: 

52. “In the course of the develop- 
ment of Roman law the principle of 
correality was broken in upon, Thus 
Hadrian gave several co-sureties the 
exceptio divisionis, i.e. the right to 
be sued for a proportional share only 
(infra, p. 385). Justinian extended 
this right (the so-called beneficium 
divisionis) by his 99th Novel to per- 
sons who, though correally liable by 
agreement, were nevertheless, ma- 
terially speaking, only interested in 
part of the object of the obligation, 
for example, to persons who had 
hired a room jointly or accepted a 
loan jointly. The effect of these 
changes was to substitute pro tanto 
the principle of proportional shares 
(as applied in the case of joint own- 


ership) in place of the principle of 
correality.” Sohm Rom. L. (Ledlie 
ead) p-' 363. Strangely inaccurate 


therefore, is the following remark of 
Mr. Justice Street in Jaucian v. 
Querol, 38 Ph. 707, 719: “The idea of 
the benefit of division as a feature 
of the simple joint obligation appears 
to be a peculiar creation of Spanish 
jurisprudence. No such idea pre- 
vailed in the Roman law.” 

53. See supra note 651. 

“This conception is a badge of 
honor to Spanish legislation, honor- 
ably shared with the Spanish-Ameri- 
can, since French and Italian codes 
do not recognize the distinction or 
difference, just expounded, between 
the two sorts of multiple obligation.” 
1 Giorgi Theory Obl. (Sp. ed) p 77 
note. 

54 Groves v. Sentell,’153 U. S. 
465, 14 SCt 898, 38 L. ed. 785; Mal- 
hiot_ ve Tessier, 1 Rev; ‘Crit:* (Que;) 
121, 2 RevLeg 625. But see Perreault 
v. Bergevin, 14 RevLeg (Que.) 604. 


fa] Louisiana. — Teutonia Nat. 
Bank v. Wagner, 33 La. Ann. 732, 735 
(where, in rendering a pro rata 


judgment on a cashier’s bond it was 
observed: “It is not until persons 
who obligate themselves to the obli- 
gee, do so by using the terms in so- 
lido, or other expressions which 
clearly show that they intend that 
each one shall be separately bound 
to perform the whole of the obliga- 
tion, that it can be called a solidary 
obligation on the part of the obli- 
gors: “RC: C4 2082*" Jacobs “ve Wilk: 
liams, 12 Rob. 1838; Perin v. Mc- 
Mecken, 15 La. Ann. 158; Stowers v. 
Blackburn, 21 La. Ann. 127’). See 
Stowers v. Blackburn, 21 La. Ann. 127 
(‘we or either of us’’); Green vy. Relf, 
14 La. Ann, 828 (stock subscription); 
Barthet v. Audry, 14 La. 30; New 
Orleans v. Ripley, 5 La. 120, 25 AmD 
175 (“we promise’’). 

{b] Philippines.—Agoncillo v. Ja- 
vier, 38 Ph. 424; Sharruf v. Tayabas 
Land Co., 37 Ph. 655; Lino Luna v. 
Arcenas, 34 Ph. 80; Isaac v. Bray, 30 


Ph. 583; Compania General de Ta- 
bacos v. Obed, 13 Ph. 391. See Pi- 
mentel v. Gutierrez, 14 Ph. 49, 57 


(“From a reading of the contract in 
question, it will be seen that it is 
una_ obligaciOn mancomunada y no 
solidaria and that the three debtors 
are not liable separately for the pay- 
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liability for the whole, it is considered solidary.°° 
The liability of a civil partner is pro rata,°° that of 
a commercial partner, solidary.°* 

Judgments are pro rata unless they expressly 
operate in solidum.*% 

Performance by one pro rata codbligor does not 
extinguish the obligation nor suspend the running 


as to the others,®°® nor does re- 


ment of the full amount. They are 
each only liable for an aliquot part 
of the original obligation. (See arti- 
cles 1137 and 1138, Civil Code.) The 
lower court therefore committed an 
error in rendering a judgment for 
the full amount against one of the 
said codebtors’”’). 

55. Boullt v. Sarpy, 30 La. Ann. 
494; Chaffe v. Thornton, 28 La. Ann. 
837 (‘we or either of us’’); Simpson 
v. Lewis, 19 La. Ann. 453 (sheriff's 
bond); Stewart v. Caldwell, 9 La. 
Ann. 419 (“jointly and severally’’); 
McCausland v. Lyons, 4 La. Ann. 273 
<“we or either of us’); State Bank 
vy. Sterling,. 2 La. 60;.Dussuau®v. 
Rileux, 9 Mart. (La.) 318; Chinese 
Chamber of Commerce v. Pua Te 
Ching, 16 Ph. 406; Molina v. De 
la Riva, 7 Ph. 345; Parot v. Gemora, 7 
Ph. 94 (‘jointly and severally’). 

{a] Indorsers are not liable in 
solido with makers. Richard v. But- 
man, 14 La. Ann. 144; Jacobs v. Wil- 
liams, 12 Rob. (La.) 183; Allain v. 
Longer, 4 La. 151. > 

{b] Nor are acceptors.—Corning 
v. Wood,15 La. Ann, 168. 

56. Civil codes: Cuba art 1698; Fr. 
art 1862; La. Rev. art 2872; Pan:-art 
1389 *Ph Sart W698; pe ws ot e007 
St. Louis Bank of Commerce _ Vv. 
Mayer, 42 La. Ann. 1031; 8 S 260; 
Dietrich v. Freeman, 18 Ph. 341; 
Martinez v. Ong Pong Co., 14 Ph. 
726 (liability of managing partners 
held pro rata); Co-Piteco v. Yulo, 8 
Ph. 544 (sugar plantation). 

“The plaintiff describes them in 
his petition to be architects, doing 
business as,partners; but has not 
alleged or proved that they did any 
commercial business. The particular 
property for which these notes were 
given, would not have belonged to 
the firm, even if it had been a com- 
mercial one. We think, then, that the 
defendants are not liable in solido. 
La. Code, arts. 2075, 2088, 2796; New 
Orleans v. Ripley, 5 La. 120, 25 AmD 
175; Foucher vy. His Creditors, 7 La. 
425.” Green v. Dakin, 15 La, 152, 154. 

“Tt is true that article 1698 of the 
Civil Code declares that a member of 
a civil partnership is not liable in 
solidum (solidariamente) with his 
fellows for its entire indebtedness; 
but it results from this article, in 
connection wth article 1137 of the 
Civil Code, that each is liable with 
the others (mancomundamente) for 
his aliquot part of such indebtedness. 
And so it has been held by this court, 
(CGosPiteos ve. Yaulos 4°84 ee 
Bachrach v. La Protectora, 37 Ph. 
441, 445. : 

[a] Joint owners are liable pro 
rata for supplies furnished. Rey- 
nolds v. Rowley, 3 Rob. (La.) 201, 38 
AmD 233 (plantation); Banchor vy. 
Bell, 2 Rob. (la.) 182 (ship). 

57.. Civil codes: Fr. art 1862; La. 
Rey. art 2872; Mitchell v. D’Armond, 
30 La. Ann. 396 (promissory note). 

58. De Leon v. Nepomuceno, 37 
es 180; Floriano vy. Delgado, 11 Ph. 

[a]. The opposite rulo prevails in 
Louisiana.—(1) Rev. Civ. Code art 
1425; Duggan v. De Lizardi, 5 Rob. 
224. Compare St. Louis ‘Bank of 
Commerce vy. Mayer, 42 La. Ann. 1031, 
8 S 260. (2) For instances of soli- 
dary judgments see Cotton y. Stir- 
ling, 19° La. Ann’ 187; ‘Saux “v;* Lie= 
Fevre, 12 La. Ann. 757. 

58. Civil “codes: “Arse: arts 729 
(695), 730 (696); Par. arts 695, 696; 
Agoncillo v, Javier, 38 Ph. 424. 


[a] France.—‘“The conjoint (pro 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 114-118] 


lease of one affect the others.®® 


Pro rata obligors may be sued separately.*! 
Indeterminate obli- 
gations are those whose subject matter is one of a 
Performance is effected by delivering any 
such,®* and loss or destruction of some of the class 
does not extinguish the obligation.® 

Obligations may 
arise by mere operation of law,®® although such 


[§ 115] 10. Indeterminate. 


class.®? 


[§ 116] ©. Sources—1. Law. 


origin is not presumed.*é 


rata) obligation is divided by opera- 
tion of law among the nonsolidary 
codebtors. It is as though there 
were many debts as there are persons 
bound. Hence it follows that if one 
of the debtors is insolvent the loss 
falls upon the creditor and not upon 
the other debtors, and that if pre- 
scription is interrupted with respect 
to one of the debtors, it is not inter- 
rupted with respect to the others.” 
33  Dalloz Encye. (Jur. Generale) 
p 297. ¢ 

[b] Italy.— “Prescription, nova- 
tion, merger, and any other cause of 
modification or extinction does not 
extinguish or modify the obligation 
except with respect to the creditor 
or debtor affected, without extending 
its operation to any other part of the 
debt or of the credit. The obligation 
is, in a word, pro rata, or in partes 
viriles.” 1 Giorgi Theory Obl. p 838. 

{c] Louisiana.— ‘When the ac- 
knowledgment of a debt is made by 
a joint debtor, such acknowledgment 
does not interrupt the prescription 
with regard to the others. Each is 
bound for his virile share of the 
debt; and, therefore, each is at liberty 
to act for himself, and the effect of 
his acts cannot be extended to the 
benefit or prejudice of his co-debtors; 
So true is this, that the law has never 
intended that a suit brought against 
one of several debtors should inter- 
rupt prescription with regard to all, 
unless they be debtors in solido.” 
Buard v. Lemée, 12 Rob, 2438, 248. 
Compare Voorhies’ Succ., 21 La. Ann. 
659; Hickman v. Stafford, 2 La. Ann. 
792; McCalop v. Newcomb, 2 La. Ann. 


332; Jacobs v. Williams, 12 Rob. 183.j 


{d] Spain.—‘‘The interruption of 
prescription by the claim of a credi- 
tor addressed to a single debtor or 
by an acknowledgment made by one 
of the debtors in favor of one or more 
of the creditors is not to be under- 
stood as prejudicial to or in favor of 
the other debtors or creditors.” 8 
Manresa Comm. Civ. Code p 182. 

[e] Payment by surviving part- 
mers does not suspend prescription 
as to widow of deceased one, although 
she accepted succession without bene- 
fit uf inventory; for there is no soli- 
darity between her and them. MHen- 
derson v. Wadsworth, 115 U. S. 264, 
6 SCt 40, 29 L. ed. 377. 

60. Civil codes: Arg. art 727 (693) 
et seq; Par. art 693 et seq; Teutonia 
Nat. Bank v. Wagner, 383 La. Ann, 


132. 

61. Hincks v. Converse, 38 La. 
Ann. 871; Mitchell v. D’Armond, 30 
La. Ann. 396 (applying statute 


changing rule announced in Duggan 
v. De lLizardi, 5 Rob. (La.) 224; 
Drew v. Atchison, 3 Rob. (La.) 140). 

62. Civil codes: Ch. arts 1508- 
1510; Col. arts 1565-1567; Nic. arts 
1921-1923; Pan. Canal Z. arts 1565- 

- 1567; Ur. arts 1360-1362. 

63. Civil codes: Ch. art 1509; Col. 
art 1566; Nic. art 1922; Pan. Canal Z. 
art 1566; Ur. art 1361. 

64. Civil codes: Ch. art 1510; Col. 
art 1567; Nic. art 1923; Pan. Canal 
Z. art 1567; Ur. art 1362. 

65. Civil codes: Belg. art 1370; 
Chart 1435. Col. art 1494 sllevrb7 
(1887) art 34]; Cuba art 1089; Fr. 
art 1870 (instancing neighboring pro- 
prietors); Hay. art 1156; La. Rev. 
art 2292 (instancing inheritance); 
Pan. art 974; Per. art 1219; Ph. art 
1089; PB. R. § 1056; Que. art 983; 
Sp. art 1089; Ur. art 1246; Bol. art 
955; Dom. art 1370; Nic. 


art 1831;-: 
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[§ 117] 2. Contracts—a. In General. 
common source of obligation is contract®? which, 
both in its common-law** and civil-law®® aspect, is 
elsewhere treated in this work. 

b. Damages 
Damages are allowed for the necessary and direct 


[§ 118] 
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The most 


for Nonperformance.”° 


consequences, which the obligor might have fore- 


be ineluded.*? 


seen, for nonperformance.’? 
But only actual or compensatory 


Probable profits may 


damages are allowed as a rule; exemplary or punl- 


Pan, Canal Z. 
Pomar, 2 Ph. 682. ; 

“No obligation of Bell, under such 
circumstances, can be referred to any 
quasi contract or any offence or quasi 
offence committed by Bell with re- 
spect to Sincer. Obligations arise 
from contracts or quasi contracts, or 
quasi offences or the law. Osh 4 
Arts, 1760, 22938; (2294, 2315, 3536; 
C..2., Arts, 326, 328:”. Sincer v. Bell, 
47 La. Ann. 1548, 1549, 8 S 755. 

[a] Obligation of support extends, 
by operation of law, to appropriate 
funeral obsequies. Civil codes: 
Cuba art 1894; Pan. art 1636; Ph. art 
13894") Parkes WitgO5 SP abe ood.” | 

[b] Between husband and wife 
the mutual obligation of support 
arises by operation of law. Pelayo 
v. Lauron, 12 Ph. 453. 


art 1494; Perez v. 


66. Civil codes: Cuba art 1090; 
Pangvartese los beh arth L090 PP re 
§ 1057; Sp. art 1090; Martinez v. 
Martinez, 1 Ph. 647. Compare Ur. 
Civ. Code art 1246. 

672, Civil sicodes:) Are. sartesl eek 
(1137) et seq; Ch. art 1487 et sea; 
Colvvart, 1494;-‘Cuba, art: 1089; “Pan; 
art 974; Ph. art 1089; P. R. § 1056; 
Que. art 983; Sp. art 1089; Ur. art 


1246 et sea. 

“In the Spanish civil law, contracts 
are always consensual, and it would 
be impossible to define as a contract 
the juridical relation existing be- 
tween a person who has lost money 
at gaming and the winner of such 
money, simply because the law im- 
poses upon the winner the obligation 
of making restitution.’ An obligation 
of this kind, far from being consen- 
sual in its origin, arises against the 
will of the debtor. To call such a re- 
lation a contract is, from the stand- 
point of the civil law, a contradiction 
in terms.” Leung Ben vy. O’Brien, 
38 Ph. 182, 202 (per Fisher, J.). 

68. See Contracts 13 C. J. p 214. 

69. See Contratos 13 C. J. p 802. 
That article does not include dam- 
ages for breach of contract which are 
measured somewhat differently in the 
civil law from the common-law rules. 
See infra § 118. 


70. Anglo-American law see Dam- 
ages 17 C. J. p 699. 

Was NClVilemCOGCS se ALS arise) Dos 
(519), 554 (520); Belg. art 1149 et 
seq; Ch. art 1555 et seq; Col. arts 
16145) 16167. C: i Ri vart) 104;. Cuba.art 
1107; Fr. art 1149 et seq; Hay. art 


939 et seq; La. Rev. art 1934; Mex. 
art 1464 et seq; Pan. arts 991, 992; 


Par ALS Lovo wo 20s bears dbOes ies 
R. § 1074; Que. arts 1074, 1075; Ur. 
art 1341 et seq; Dom. art 1149; Nic. 


art 1864; Pan. Canal Z. art 1614; Mas 
v. Lanuza, 5 Ph. 457; Paniagua v. 
Ezquiaga, 14 P. R. 776. 


[a] Spain.—‘The indemnity for 
damages is understood to apply to 
those caused the complainant di- 


rectly, and not to those which, indi- 
rectly and through more or less 
logical deductions, may affect the 
interests.” Sentence Supr. Trib. 
April 18, 1901. Compare Sentence 
Supr. Trib. March 18, 1909, Jur. Civ. 

{b] “fhe Spanish word ‘dafio’ 
was translated by the English word 
‘damage,’ and its signification should 
be fixed by construing the same in 
harmony with the fundamental 
change brought about in our institu- 
tions, the more so as Said significa- 
tion is not contrary to that estab- 
lished by the former jurisprudence, 
but is more ample and liberal, more 
just and equitable. Both the English 


‘damage’ and the Spanish ‘dafio’ are 
words derived from the Latin dam- 
num, ‘the loss caused by one person 
to another, or to his property, ‘either 
with the design of injuring him or 
with negligence and carelessness, or 
by inevitable accident.’ (1 Bouvier 
L. D. 491).” Diaz’v. San Juan Light, 
etcin Coy EL iar r URI 64 73 (per, wel 
Toro; Ja) 

{[c] Expenses in testing the ma- 
chine supplied under contract was 
allowed. Hashim v. Rocha, 18 Ph. 
315; Rodriquez v. Findlay, 14. Ph. 
294, 

{d] Nominal damages not allowed. 
—Algarra’ v. Sandejas, 27 Ph. 284; 
Mercado v. Abangan, 10 Ph. 676. 

[e] A party in default cannot re- 
cover. Best v. Hermanos, 37 Ph. 491; 
Montelibano v. Ledesma, 4 Ph. 592. 
Compare Batarra v. Marcos, 7 Ph. 
1 


56. 

{f] “Actual damages . . in the 
sense that they mean just compensa- 
tion for the loss suffered, are prac- 
tically synonymous with actual dam- 
ages under the American system.” 
Algarra v. Sandejas, 27 Ph. 284, 299. 

{g] Damages for breach of condi- 
tion of a lease do not include losses 
from inability to perform other con- 
tracts. Bell v. Court, 2 Montr. Q. B. 
(Que.) 80, 9 Montr. Leg. N. 86, 16 
RevLeg 669. 

{h] Proof.—‘‘The unbroken line 
of the decisions, both before and 
after the promulgation of the Civil 
Code, has’ established the ‘doctrine 
constantly recognized and declared 
by the supreme court (of Spain) that 
every judgment for damages, whether 
arising from a breach of contract 
or whether the result of some provi- 
sion of the law, must rest upon sat- 
isfactory proot of the existence in 
reality of the damages alleged to 
have been suffered.’ (Judgments of 
the supreme court of Spain of the 
13th and 26th of November, 1895, 
December 7, 1896, and September 30, 
1898.) Such proof has not been made 
in this case.” Sanz vy. Lavin, 6 Ph. 
299, 305: 

{1] Held inapplicable-—Romero v. 
Newman, 50 La. Ann. 80, 23 S 493; 
Factors, etc., Ins. Co. v. Werlein, 42 
La. Ann. 1046, 8 S 4385, 11 LRA 361. 

72. Civil codes: Arg. art 553 (519); 
Belg. art 1149; Ch. art 1556 et seq; 
Col. art 1614; Cuba art 1106; Fr. art 
L495) ay. ant: 19805) Was Reve art 
1934; Mex. art 1464 et seq; Pan. art 
99m Par. anes oy seersiart:. 120) ean 
artl1063 BP Re §710733) Que) art 10735 
Sp. art 1106; Ur. arts 1323, 1345, 1346; 
Dom. art 1149; Guat. art 1442; Nic. 
art 1865; Pan. Canal Z. art 1614. 

“Plaintiff testified that he made 
P 11,000 profit the first year and that 
he would unauestionably have made a 
net profit of P 1,200 a month if he 
had been left to enjoy the second 
year of the contract. There is no’! 
evidence contradicting this, and 
while the estimation of profits lost 
has, in most cases, some of the ele- 
ments of speculation, it is inherent 
in the nature of the subject matter 
and not in its manner of treatment. 

. While the estimate of the amount 
of profits for the second year is an 
estimate of necessity, it is one which 
is based upon facts testified to by the 
plaintiff, which were within his 
knowledge and which appear to the 
court to sustain his contention. 
While the evidence is not as conclu- 
sive as in cases where the damages 
are certain and capable of accurate 
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tive damages are usually excluded.’ 

And the measure of damages eee by the parties 
for a breach of contract will ordinarily be adopted.” 
Where the default con- 
sists in the nonpayment of money, the measure of 
damages is interest at the legal rate unless other- 


Interest as damages.”° 


statement, we are satisfied with its 
sufficiency, particularly in view of the 
fact that all that courts may require 
of litigants is the production of the 
best evidence of which the case is 
susceptible.” Hicks v. Manila Hotei 
Co., 28 Ph. (/325,-'338,, 841. ° But. see 
Sun L. Ins. Co. v..Hermanos, 37 Ph. 
844; Yegawa v. Green, 6 Ph. 750. 

[a]. Preof that profits were not 
realized required.—Hoffman vy. Cuad- 
rado, 4 Po Ro) 573. 


[b] Seller of wrong seed was held 
liable for value of prospective crop. 
Cote v. Laroche, 16 Que. L. 15. 

{c] Loss of profits was not al- 


lowed in an action to recover for the 
nondelivery of a carriage, as required 
by contract. Marlow v. Lajeunesse, 
18 LCJur (Que.) 188 (“It is equally 
plain that this loss of profit was not 
a necessary consequence of the non- 
delivery of the carriage merely, be- 
cause if the plaintiff had purchased 
another, he might have made this 
profit’). 

73. Vincent v. Louisiana, etc., R., 
ete., Co., 140 La. 1027, 74 S 541 (re- 
viewing the authorities in that juris- 
diction). 

“What are now called exemplary, 
vindictive, or punitive damages seem 
to be entirely unknown to the civil 
law. It is true, that the measure of 
damages is regulated by the charac- 
ter, quality, and motive of the act 
from whence the injury proceeds; and 
the judges, who, under the ordi- 
nances of France, ‘regulate’ the dam- 


ages, take all the circumstances of 
aggravation or mitigation into ac- 
count. ... But the whole idea run- 


ning through this measure of dam- 
ages is reparation and compensation 
—not punishment.” Fay v. Parker, 
53 N. H. 342, 355, 16 AmR 270 [cit 1 
Hemat Civ, L. (Strahan) pt 1 bk III 
tit 


[a] Philippines.—(1) Algarra_v. 
Sandejas, 27 Ph. 284, 299. (2) “Ex- 
cept in those cases where the law 


authorizes the imposition of punitive 
or exemplary damages, a party claim- 
ing damages must establish by com- 
petent evidence the amount of such 
damages, and courts can not give 
judgment for a greater amount than 
that actually proven.” Marker v. 
Garcia, Ob h. Dot, D8. Cop Actual 
damages, in this jurisdiction, in the 
sense that they mean just compensa- 
tion for the loss suffered, are practi- 
cally synonymous with actual dam - 
ages under the American system.” 
Algarra v. Sandejas, supra. See also 
Mercado v. Abangan, 10 Ph 676: 

[b] Porto Rico.—(1) “You are in- 
structed that compensatory damages 
are what the plaintiff is entitled to 
recover here, if at all, and that while 
you can consider all of the elements 
heretofore mentioned in your calcu- 
lation of his damages, still, the evi- 
dence in this case does not warrant 
the infliction of any punitive or 
smart-money damages, because such 
damages are imposed only in cases 
where the injury is wilful and ma- 
licious; but this instruction is not 
intended to prevent you from giving 
such damages within or up to the 
amount claimed in the complaint, as 
you may deem proper under all the 
facts, evidence, and circumstances of 
the case.” Guzman v. Herencia, 4 
Pp rik) ECO. LOD, LOA mC OGMOV. A, 
charging the jury). See Wood v. 
Valdes, 4°P: Ro Bed) 165, 167. © (2) 
“You are not entitled to take into 
account any question of punitive 
damages; punishing the defendant in 
any way,—simply the question of 
compensation.” Martinez v. Paul 
Taylor Brown Co., 6 P. R. Fed. 405, 
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wise agreed upon.”® 


416 (Hamilton, J., charging the 
jury). Compare Zalduondo v. San- 
chez, 15. Po RR. 216, 220: 

[c] Spain—‘“‘It has been often 


held by the supreme court of Spain 
that a mere noncompliance with the 
obligations of a contract is not suffi- 
cient to sustain a judgment for 
damages. It must be shown that 
damages actually existed. (Decision 
of February 10, 1904.) Again, in its 
decision of January 9, 1897, that high 
tribunal said that as a logical conse- 
quence of the requirements of articles 
1101, 1718, and 1902 that he who 
causes damages must repair them, 


their existence must be proved.” 
Algarra v. Sandejas, 27 Ph. 284, 294. 
74,. ‘Civil. codes: Ars. art 556 


(562); Belgv-art 1152; COR, ‘art- 705; 
Fr. art 1152; Hay. art 942; la, Rev. 
art 934 (5); Mex. art 1472 et seq; Par. 
art 622; Per, art 1275; Que. art 1076; 
Unrmart) 1347; Bol. art. J455° Dom. art 
1152;, Néth. ~art “1286: Barretto: v. 
Reyes, 10 Ph, 489. 

75. Anglo-American law see Dam- 
ages 17 C. J. § 202 et seq. 

76. Civil codes: Belg. art 1153 
Ch. art 1559; Col. art 1617 (providing 
also that back interest draws no in- 
terest); C. R. art 706; Cuba art 1108; 
Fr. art 1153; Hay. art 943; La. Rev. 
art 1935 et seq; Pan. art 993 et seq; 
Pers art. L273 eh carte 08) Roar: 
§ 1075; Que. art 1077; Sp. art 1108; 
Ur. art 1348; Bol. art 746; Dom. art 
1153; Guat. art 1444; Neth. art 1286; 
Nic. art 1867; Pan. Canal Z. art 1559; 


Ruperto Vv. Kosea, 
De La Pena v. Hidalgo, 16 Ph. 450; 
Martinez v. Ong Pong Co., 14 Ph. 726; 
Chinese Chamber of Commerce v. 
Pua Te Ching, 14 Ph. 223; Tin Fian 
ve Dan; [4 Phe l26*) @Quiross ve rans 
Guinlay, BF Ph. 675; Espino v. Frias, 
OBA dite SCE 

[a] Triteveaé on stipulated expenses 
of litigation was not allowed before 


Jus eriMr Donna v. Inouye, 40 Ph. 
728. : 
[b] In absence of contract or of 


delay in payment interest is not re- 
coverable. Barretto v. Santa Marina, 
ov Ph. 568% Bautista v: Calixto, "77Ph. 


733. 

77. Sohm Rom, L. (38d ed) § 83; 
Civil codes: Belg. art 1370; Ch. art 
1437; Col. arts 1494, 2302 [ley 57 


(1887) art 34]; C. R. art 1048; Cuba 
art, 1089; Fr. art.1370; Hay. art Li5¢6; 
La. Rev. art 2292; Pan. art 974; Per. 
art 2Lil et: seq: Ph art 20890." P- R: 
§ 1056; Que. art 983; Sp. art 1089; 
Ur. art 1246; Bol. art 956; Dom. art 
1870; Ec. art 2266 et seq; Guat. art 
2249 et seq; Nic. art 1831; Pan. Canal 
Z. art 1494; Salv. art 2035 et seq. 

[a] Compared to equitable estop- 
pel.— ‘In order that the true nature 
of the equitable estoppel may be 
better understood we will say that it 
is an obligation which, in English 
jurisprudence, might properly’ be 
classed as a quasi-contract.’’ Dis. 
OD wn JU, “Sa Van elite olo i 682, 716. 
See Contracts 13 C. J. 

[b] Contractual ee ity (1). is 
not required. Civil codes: La. Rev. 
art 2300; Que. Rev. art 1042. (2) “In 
all obligations arising from quasi- 
contracts, offences and quasi-offences, 
the wife is bound, on that ground, 
without authorization.” Hellwig vy. 
West, 2 La. Ann. 1, 2. 

[c] Consent is not required.— 
Leung Ben v. O’Brien, 38 Ph. 182, 
205 (‘True contracts created by im- 
plied consent are designated in the 
English common law as ‘contracts 
implied in fact,’ while the so-called 
‘contracts’ in which the consent is a 
fiction of law are called ‘contracts 


[§ 119] 3. Quasi’ Pie al Nature. 
tions may also arise from quasi contracts," which, 
it has been well and authoritatively said, 
contract at all;’’?8 it is merely an act, or series of 
leit acts, creating an obligation.’® 


Obliga- 


‘is not a 


implied by law.’ But it is evident 
that the latter are not real contracts. 
They have been called ‘contracts’ 
arbitrarily by the courts of England, 
and those of the United States in 
which the English common law is in 
force, in order that certain actions 
arising ex lege may be enforced by 
the action of assumpsit. In the rigid 
formalism of the English common 
law the substantive right had to be 
accommodated to the form of ac- 


tion’). 

78. Maine Anc. L. pp 332, 333 
(where he adds: “It has been usual 
with English critics to identify the 
quasi-contracts with implied con- 
tracts, but this is an error; for im- 
plied contracts are true contracts, 
which quasi-contracts are not. In 
implied contracts, acts and circum- 
stances are the symbols of the same 
ingredients which are symbolised, in 
express contracts, by words; and 
whether a man,employs one set of 
symbols or the other must be a mat- 
ter of indifference so far as con- 
cerns the theory of agreement. : 
The commonest sample of the class is 
the relation subsisting between two 
persons, one of whom has paid money 
to the other through mistake. The 
law, consulting the interests of mo- 
rality, imposes an obligation on the 
receiver to refund, but the very na- 
ture of the transaction indicates that 
it is not a contract, inasmuch as the 
Convention, the most essential in- 
gredient of Contract, is wanting. 
This word ‘quasi,’ prefixed to a term 
of Roman law, implies that the con- 
ception to which it serves as an in- 
dex is connected with the conception 
with which the comparison is insti- 
tuted by a strong superficial analogy 
or resemblance. It does not denote 
that the two conceptions are the 
same, or that they belong to the 
same genus. On the contrary, it 
negatives the notion of an identity 
between them; but it points out that 
they are sufficiently similar for one 
to be classed as the sequel to the 
other, and that the phraseology taken 
from one department of law may be 
transferred to the other, and em- 
ployed without violent straining in 
the statement of rules which would 
otherwise be imperfectly expressed’’). 

“Where the facts of a case merely 
resemble a contract, but nevertheless 
produce the same effect as a contract, 
we have a quasi-contract.,” Sohm 
Rom. L. (8d ed) p 408. See also 
Keener Quasi-Contr. (1893) ec 1. 

79. Civil codes: Belg. art 1871; 
Chy, cart, 2284°) “Coll” art) "2302" ley. 
(1887) art 34]; Cuba art 1887; Fr. 
art 1371; Hay. art 1157; La. Rev. arts 
2293, 922045" Pan’ Vart— 1629. Ph. art 
18875 P. R. §-1789; Que art: 1041 et 
seq; Sp. art 1887; Ur. art 1308; Bol. 
art 956; Dom. art 1371; Ec. arts’ 2266, 
9270; Guat. art 2250; Nic. art 2506; 
Per: art. 2111; Salv. arts 2035, 2039; 
Smith v. Lopez, SEs. 

“Not only is there an express and 
tacit consent which produces real 
contracts but there is also a pre- 
sumptive consent which is the basis | 
of quasi contracts, this giving rise 
to the multiple juridical relations 
which result in obligations for the 
delivery of a thing or the rendition 
of a service.” Sentence Supr. Trib. 
Febr, 12, 1889. 

.“The term ‘implied contract’ takes 
us into the shadowy domain of those 
obligations the theoretical classifi- 
cation of which has engaged the at- 
tention of scholars from the time of 
Gaius until our own day and has been 
a source of as much difficulty to the 
civilian as to the common-law jurist. 


a a ea ee eee ee eee eee 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


\ 
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§ 120] 
[§ 120] b. Forms*°— 


voluntarily and 


takings are those of a mandatary.*? 


Here we are concerned with—those 
acts which make one person debtor 
to another without there having in- 
tervened between them any true 
agreement tending to produce a legal 
bond (vinculum juris). Of late years 
some American and English legal 
writers have adopted the term quasi- 
contract as descriptive of these obli- 
gations. or some of them; but the 
expression more commonly used is 
‘implied contract.’’’ Leung Ben v. 
O’Brien, 38 Ph. 182, 192, 196. 


80. “It is well recognized among 
civilian jurists that the quasi-con- 
tractual obligations cover a wide 
range. The Italian jurist, Jorge 
Giorgi, to whom we have already re- 
ferred, considers under this head, 


among other obligations, the follow- 
ing: payments made upon a future 
consideration which is not realized, 
or upon an existing consideration 
which fails; payments wrongfully 
made upon a consideration which is 
contrary to law, or opposed to public 
policy; and payments made upon a 
vicious consideration or obtained by 
illicit means (Giorgi, Teoria de las 


Obligaciones, vol. -6, art. 1:30)..” 
Leung Ben vy. O’Brien, supra. 
81. Civil codes: Arg. art +2322 


(2288) et seq; Belg. art 1374; Ch. arts 
2286 2288; Col. art 2305 et seq; C. R. 
art 1044; Cuba art 1889; Fr. art 1160; 
Ger. art 677; Hay. art 1374; La. Rey. 
arts 2295, 9398; Pan. arts 1630-1636; 
Par. art 2288 et seq; Per. art 2112 
et) seq? Ph artr1s89; PieR. § 1790; 
Que. art 1045; Sp. art 1889; Ur. art 


1309 et sea; Bol. art 958; Braz. art 
1331 et sea; Dom. art 1374; He. art 
2268 et.seq; Nic. art 2508; Port. art 


1728 et seq; Salv. art 2037 et seq; 
Hermafios v. Orense, 28 Pr. 571; 
Smith v. Lopez, 5 Ph. 79. 

“The following are circumstances 
under which one may undertake to 
carry out a business matter for an- 
other (gestion de negocios ajenos)” 


says Manresa, “and complete the 
juridic conception which we have 
just given of such undertaking: (1) 


That they relate to determined things 
or affairs, and that there be no ad- 
ministrator or representative of the 
owner who is charged with the man- 
agement thereof; (2) that it be for- 
eign to all idea of express or tacit 
mandate on the part of the owner, for 
it very often may happen even with- 
out his knowledge; it is authorized 
by Law 26, title 12, of the 5th Par- 
tida and continues to be authorized 
by the Code, which latter, in fulfil- 
ment of base 21, aforecited, of the 
law of May 18, 1888, maintained the 
doctrine sanctioned by the old law; 
and, (3), that the actor be inspired 
by the beneficent idea of averting 
losses and damages to the owner or 
to the interested party through the 
abandonment of the things that be- 
long to him or of the business in 
which he may be interested, that is, 
that the administrator shall not un- 
dertake the matter in the hope of ob- 
taining profit, or, as stated in Law 29, 
of the title and Partida cited, with 
the avaricious idea of gain. ‘With- 
out these circumstances,’ says San- 
chez Roman, ‘the quasi contract with 
whch. we are now dealing does not 
exist; and, on the contrary, reduced 
to its just and natural limits, it is 
of unquestionable utility’.’ 12 Man- 
resa Codigo Civ. pp 547, 548. 

“In treating of quasi-contraet, the 
Civil Code devotes a few articles to 
the individual who officiously takes 
upon himself the management of an- 
other man’s business (gestor ofici- 
oso). Supposing the theory of the 
prosecution to be tenable, we should 
expect-to find in this part of the Code 


(1) Negotiorum Gestio. 
common form of quasi contract occurs when one 
without authorization assumes 
charge of another’s business; the former is termed 
‘‘negotiorum gestor’’ and is obligated to the dil- 
gence of a good father of a family.*+ 
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His under- 
He must com- 


some recognition of the idea that a 
man may be held to the obligation of 
agent (gestor) by estoppel. But a 
perusal of article 1888 will clearly 
show that the law here contemplates 
the situation where the gestor volun- 
tarily intervenes in the business of 
another, fully recognizing that he is 


acting for that person.’ Dis. op. in 
Ges eV. 36 Phe 682" 717. 
{a] Roman law.—‘‘Under this re- 


lationship a right accrues in the first 
instance, and in all cases, to the per- 
son whose affairs are being managed 
(the principal, the dominus negotii) 
——the right, namely, to require the 
negotiorum gestor to exercise omnis 
diligentia in the conduct of the mat- 
ter he has undertaken.’? Sohm Rom. 
L. (8d ed) p 411. 

{[b] MTllustration.—‘‘The undertak- 
ing on the part of Reichard & Co., 
without authorization, to administer 
the affairs of the minor, gave rise to 
the relation of creditor and debtor 
between the minor and Reichard & 
Co., which, under the evidence, ren- 
ders the defendants liable in solido, 
as commercial partners. C. eat. 
2274, 2293.” Fitz v. Reichard, 20 La. 
Ann. 549, 551. 

[c] An executor who takes charge 
of property of a partnership of 
which his decedent was a member is 
not an intruder. Hewes v. Baxter, 48 
La. Ann. 13038, 1305, 20 S 701, 36 LRA 
531 (‘The Code recognizes the lia- 
bility arising on the part of one who 
takes on himself the management of 
another business. It can hardly be 
said in this case. that Baxter ‘of his 
own accord,’ as the Code puts it, un- 
dertook this business. In some sense, 
at least, it was imposed on him by 
his responsibility as executor and 
tutor. The agreement accorded with 
that responsibility, and although 
Hewes and Stokoe declined continu- 
ing the liquidation, it did not leave 
Baxter in the position of an intruder. 
Civil Code, Article 2295, et seq. In 
this point of view it remains to in- 
quire into his administration, wheth- 
er marked by the care and prudence 
the Code exacts. Even if he could 
be deemed an intermeddler, if he has 
faithfully administered, there can be 
no liability’’). 

{d] A joint owner of a plantation, 
cultivating less than one half, was 
held not liable for rent, the court 
saying: “The obligation certainly did 
not spring from a quasi contract. 
The defendant having merely admin- 
istered his proprietary interest, with- 
out in the least impairing the right 
of his co-proprietor likewise to use 
and enjoy hers, can not fairly be said 
to have undertaken, of his own ac- 
cord, to manage the affairs of an- 
other or to have assumed-an agency, 
thereby contracting the tacit engage- 
ment to continue it and to complete 
it—incurring all the obligations of 
an express agency. Oe OF ane (0 nae 
Becnel v. Becnel, 23 La. Ann. 150, 151. 

[e] A public administrator, pro- 
ceeding under a court order to sell 
property, cannot be held as a nego- 
tiorum gestor. Gale vy. O’Connor, 43 
May Ann? (17,9) S 557. 

{f1 Nor can a married woman, 
even though she used funds received 
by her husband for a minor during 
the community. Glass vy. Meredith, 
37 La. Ann. 625. 

Sze Civil Codes Ares sare. uZs2e 
(2288); Belg. art 1372; Ch. art 2287; 
Colmarteccoos Hr artelsi2s Hay. ane 
1158; La.. Rev: art 2295: Per. art 21138 
(4); Que. art 1043; Ur. art 1309; Bol. 
art 957; Dom. art 1372; Ec. art 2269; 
Guat. art 2252 (4); Pan. Canal Z. 
art 2305; Salv. art 2038. 

[a] Ratification.—(1) But, under 


(40°C. J.] 1321 


plete them or at least continue until the owner 
can take charge,®* and is liable for hazardous and 
unusual transactions.®* 
owner (dominus negotii) is liable for obligations 
contracted for his benefit and must reimburse the 
gestor for necessary expenses and losses,°> as well 


On the other hand, the 


some codes, the owner’s ratification 
is necessary for this effect. Civil 
codes: Cuba art 1892; Pan. art 1634; 
Pheant 1.8925 Pe has Lier speane 
1892. (2) “Even should it be held 
that the said consent was granted 
subsequently to the sale, it is un- 
questionable that the defendant, the 
owner of the property, approved the 
action of his nephew, who in this 
case acted as the manager of his 
uncle’s business, and Orense’s ratifi- 
cation produced the effect of an ex- 
press authorization to make the said 


sale. (Civil Code, arts. 1888 and 
1892).” Hermanos vy. Orense, 28 Ph. 
Stl ob kis (so) Ratiniiecation is retros 
active. Arg. Civ. Code art 2338 
(2304). 

83. Civil codes: Arg. art 2324 
(2290); Belg- arts 1372, 1373; Braz. 


art 13835; Ch. art 2289; Col. art 2307; 
Cuba art 1888; Fr, arts 1372, 1373; 
Hay. arts 1158, 1159; La. Rev. art 
2293c Pane art  l6s0s) ear, vantwrccous 
Per. art 2018s (2); (eh artes ssi ese 
§ 1789; Que. art 1044; Sp. art 1888; 
Bol. art. 957; Dom. arts U3v2) 1373. 
Ee, art 2271; Guat. art 2252 (2); 
Pan. Canal Z. art 2307; Ur. art 1309; 
Salv. art 2040. 

84. Civil codes: Arg. art 2328 
(2294); Cuba art 1891; Par. art 2294; 
Ph. art 1891; Sp. art 1891; Ur. art 1309. 

{a] Should there bea more than 
one gestor (1) the liability is soli- 
dary, and in case of delegating au- 


thority the gestor is still lable. 
Arg. Civ. Code art 2326 (2292). Con- 
tra Braz. Ciy. Code art 1337. (2) But 
there the liability is not solidary. 
Arg. Civ. Code art 2326 (2293). (3) 
Nor is that of the owners. Civil’ 
codes: Arg. art - 2333 (2299); Cuba 


art 1890; Pan. art’1632; Ph-‘art 1890; 
‘Pr Sele Spa aLeee so Oe 


85. Civil codes: Arg. art -2293% 
Belg. art 1375; Braz, arts 1338-1340; 
Ch: art 2290; Col. arts 2304, 2308; 
Cuba art 138935 Pr. art, 13a5>-eHay.wart 
L6G Kay Rev. ant’ 2299 %-Panew ane 
1635; Par, fart. 2298; Persart 21135 


Bh. art, 18933" 2) Rese 94s *Oue. art 
1046; Sp. art 1898; Bol. art 951; Dom. 
art 13875; Ec. art 2272; Guat. art 2257; 
Pan. Canal Z art 2308; Salv. art 2041. 

In re Crane, 47 La. Ann. 896, 906, 
17 S 431, where a tutrix, without 
authorization, expended ‘funds for 
minors after they attained their ma- 
jority, it was said: “Her claim thus 
assumes the character of a quasi 
contract, and her attitude is changed 
to that of a negotiorum gestor, sub- 
jecting opponents to the resulting 
obligation of making reimbursement. 
RC: Cl 2300-2 Garland v. Scott, 15 
La. Ann. 143. 

[a] Roman law.—‘“‘A negotiorum 
gestor, on the other hand, can only 
claim to be indemnified for’ expenses 
incurred ‘utiliter,’ i. e. for expenses 
which were, both subjectively (in 
reference to the interests of the 
dominus) and objectively, appropri- 
ate to the matter. in hand. It ‘is 
enough if ‘negotium utiliter coeptum 
eSt,’ i. e. if the expenses incurred are 
appropriate to the particular busi- 
ness. It is not necessary that they 
should have actually achieved the 
desired object. Thus if the negotio- 
rum gestor buys medicine for a sick 
Slave of the dominus, he is entitled 
to be indemnified whether the slave 
recover or not.” Sohm Rom. L. (3d 
ed) p 412 note. 

{b] Prescription.—‘‘The plea of 
prescription of one, two, and three 
years is not applicable to the account 
sued upon, which is one for’ reim- 
bursement for outlays, advances, ete., 
made for the use and benefit of the 
defendant by the plaintiff as negotio- 
rum gestor, and which is prescribed 
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as for profits received.%® 


{§ 121] (2) Unearned Increment. 


only by the term of ten years. Owens 
v. Holmes, 12 Rob, 148; Toledano y. 
Gardiner, 2 La. Ann. 779.” Gaudé 
v. Gaudé, 28 La. Ann. 181, 182. See 
Garland v. Scott, 15 La. Ann. 143; 
East Baton Rouge v. McDonogh, 10 
La. Ann. 395. 

86. Civil codes: Arg. art 2306; 
Ch. art 2291 et seq; Col. arts 2309- 
231s Una arty13i1; 

[a] An evicted bona fide claimant 
is entitled to a refund of taxes paid 
on the land in question. Weber v. 
Coussy, 12 La. Ann. 534, 535 (‘‘These 
were paid by him for the benefit of 
the plaintiff, if the plaintiff was the 
owner of the property. Instead of 
being charged against defendant’s 
warrantors it should have’ been 
charged against plaintiff, and the writ 
of possession suspended until it was 
refunded to defendant, as negotiorum 
gestor of plaintiff. It would truly be 
very convenient for many an_ owner 
of swamp lots around New Orleans 
to suffer another person (who per- 
haps had acquired them at a tax sale) 
to pay the taxes from March, 1846, to 
December, 1855, and just before the 
ten years’ prescription had accrued, 
to step in with his petitory action 
and recover the land free of all ar- 
rears of taxes’). 

87. Sohm Rom. L. (2d ed) 408; 
Civil codes: Belg. art 1376; Ch. art 
2295; Col. art. 2313 et seq; C. R. art 
1044; Cuba art 1895; Fr. art 1376; 
Ger. art 812 et seq; Hay. art 1162; 
ha. Rev. art 4301 et seq; Pan. art 


L637>—Pers art 2119 Tet. seqs; Ph. ant 
1895) SP, RE Sa 96., Que mart 1047: 
Spl) art, 13953 Urs art, 1312) et; seq; 


Bol. art 960; Dom. art 1376; Ec. art 
2277 et sea; 
Nic. art 2508; Pan. Canal Z. art 2313; 
Salv. art 2046 et seq; Oquinena v. 
Muertegui, 32 Ph. 261. 

“The act of a party in taking as 
security for a loan of money made to 
an agent for his private use, a pledge 
of a claim against a third person, 
known by the lender to belong to the 
principal of that agent, forms a 
quasi-contract, and the party so lend- 
ing is bound to account to the prin- 
cipal for the claim or its proceeds, as 
the agent himself would have been, 
if the pledge had not been given. 
Civil Code, arts, 2273, 2279.” Reeves 
v. Smith, 1 La. Ann, 379, 380. 

[a] Official inspectors who render 
extra services are entitled to retain 
compensation paid therefor. Hills v. 
Kernion, 7 Rob. (La.) 522, 5380 (the 
court discusses the following ques- 
tions: “lst. Did the plaintiffs pay the 
amount sued for through error? 2d. 
Were they not bound under a moral 
or natural obligation, to compensate 
the defendants for their extra-serv- 
ices?’’). 

lb] Money paid by mistake (1) is 
the commonest instance. Civil codes: 
Col. art, 2315; Pr. art 1377; a.) Rev. 
art 2302 et seq; Que. art 1048; Ur. 
art 1314; Harper v. Terry, 16 La. 
Ann. 216; Major v. Tardos, 14 La. 
Anh. 10; Beasley v. Allen, 11 Rob. 
(La.) 502; Ligon v. Orleans Nav. Co., 
Zee Uae es.. (2) “Solutio indebiti 
means the payment by mistake of 
money which is not owed. The per- 
son thus paying by mistake can sue 
by condictio indebiti for the recovery 
ot the money.” Sohm Rom. L. (8d 
ed) p 408. (3) “The commonest sam- 
ple of the class is the relation sub- 
sisting between two persons, one of 
whom has paid money to the other 
through mistake. The law, consult- 
ing the interests of morality, imposes 
an obligation on:the receiver to re- 
fund, but the very nature of the 
transaction indicates that it is not 
a contract, inasmuch as the Conven- 
tion, the most essential ingredient of 
Contract, is wanting. This word 
‘quasi,’ prefixed to a term of Roman 
law, implies that the conception to 
which it serves as an index is con- 


Guat. art 2258 et sea;/ 
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ingly or otherwise, of what is not due, raises the 


Receipt, know- 


nected with the conception with 
which the comparison is instituted by 
a strong superficial analogy or re- 
semblance. It does not denote that 
the two conceptions are the same, or 
that they belong to the same genus. 
On the contrary, it negatives the no- 
tion of an identity between them; 
but it points out that they are suffi- 
ciently similar for one to be classed 
as the sequel to the other, and that 
the phraseology taken from one de- 
partment of law may be transferred 
to the other, and employed without 
violent straining in the statement of 
rules which would otherwise be im- 
perfectly expressed.” Maine Ane. L. 
p 332. 

Lc] A partner who, under threat 
of prosecution, and in the mistaken 
belief that it is due pays over to the 
firm more than is due from him, may 
recover the excess by the action con- 
dictio indebiti. Migner v. Goulet, 31 
Can... S.uC, 26. 

{d] Gambling lesses.—‘“It must 
be apparent that the obligation to 
return money lost at play has a de- 
cided affinity to contractual obliga- 
tions; and we believe that it could, 
without violence to the doctrines of 
the civil law, be held that such obli- 
gation is an innominate quasi- 
contract.” Leung Ben vy. O’Brien, 38 
Ph. 182, 196. 

fe] But there can be no recovery 
(1) if the obligation is even a ‘‘natu- 
ral” one. Civil codes: Ch. art -.2296; 
Col. art 314; La, Rev. art 2303; Per. 
art 2126; Ur. art 1445; Marigny v. 
Union Bank, 12 Rob. (la.) 283; Hills 
v. Kernion, 7 Rob. (La.) 522. (2) 
As where taxes irregularly levied are 
paid on property subjeet to taxation. 
Factors, etc., Ins. Co. v. New Orleans, 
25 La. Ann. 454; Campbell v. New 
Orleans, 12 La. Ann. 34; Worsley v. 
New Orleans Second Municipality, 9 
Rob. (La.) 324, 41 AmD 333. Contra 
Catholic Soc. v. New Orleans, 10 La. 
Ann. 73 (where the property was not 
so subject). 

[f] A “natural” obligation (1) 
suffices to render the payment due. 
Civil: codes: -Col. arts. 1527, 2314; 
La. Rev. art 2303 et seq; Marigny v. 
Union Bank, 12 Rob. (La.) 283. (2) 
Even though the cause is unlawful. 
Slidell. v. Pritchard, 5 Rob. (La.) 
101. (3) And such payment cannot 
pe nena veres back. Ch, Civ. Code art 


{g] Usurious interest, 
paid, cannot be recovered. Perillat 
v. Puech, 2 La. 428, 430 (‘Were it 
not for the definition given to the 
natural obligation, in the 1751st arti- 
cle, we should have had great diffi- 
culty in deciding this cause. At the 
time this contract was entered into, 
the laws of Spain, in force in this 


actually 


State, had not been repealed. By 
them, contracts, beyond the legal 
rate of interest, were void. And al- 


though one does not readily perceive 
any difficulty, in saying that if there 
was no law prohibiting taking in- 
terest at a certain rate, the promise 
to pay it is not only a natural obliga- 
tion, but one which might be enforced 
in a court of justice; yet when the 
law has pronounced a contract null 
and void, it would seem that an 
agreement entered into in violation. 
of it, ought not, and could not pro- 
duce any effect. Pothier, who seems 
to have had a strong abhorrence of 
usury, after stating that it is pro- 
hibited by both divine and human 
laws, quotes the maxim of the Ro- 
man Code: Pacta que contra leges 
fiunt, nullam vim habere, indubitati 
juris est, and then states that an 
agreement to pay more than the le- 
gal rate of interest, produces no obli- 
gation, not even a natural one. 
Pothier, Traité du Prét a Usage et 
du Précaire, No. 111. Under the 


obligation to restore it,8? with interest or fruits 


not due, cannot compel the repay- 
ment, but some think that if the 
amount is beyond the legal rate, he 
may. Code Nap. 1906. In England 
money paid under usurious contracts 
can be recovered.—Douglass’ Reports. 
To return, however, to our statutory 
provisions, by which the case must 
be decided, they declare that money 
paid under natural obligations, can- 
not be recovered; and they define as 
natural obligations those which are 
not immoral or unjust, but which 
may be rendered invalid, from some 
reason of general policy. Under 
which class does the contract, to ob- 
tain more than the legal rate of in- 
terest, fall? Were we to follow the 
opinions of Pothier, it would be 
stamped with turpitude of the gross- 
est kind; but since he wrote we be- 
lieve different views on this subject 
pervade the civilized world. Many 
think that not only it is not immoral 
to take as high a rate of interest as 
the lender can obtain, but that it is 
impolitic to prevent him doing so. 
Others think differently. But we 
believe that those who desire to re- 
press the practice are moved more 


by views of public policy, than a 
belief that the obligation has no 
force as a natural one. Indeed the 


prohibition of the contract by name 
is an expression of the legislative 


understanding, that, without such 
prohibition, it would be binding. 
Were it one immoral in itself, it 


would have fallen under the general 
declaration that contracts contrary 
to bonos mores are void; and special 
legislation in regard to it was un- 
necessary. We are of opinion that 
the prohibition in relation to taking 
more than a certain rate of interest 
for money, is founded upon motives 
of public policy, and not because the 
contract is immoral. In other words, 
that it is not malum in se, but malum 
prohibitum, and that, therefore, the 
exception must be sustained’). See 
Reid v. Duncan, 1 La. Ann, 265. 

{h] MTlegal employment.—One who 
is assigned by a municipal officer, in 
contravention of a statute, to make 
certain improvements on _ private 
property, cannot recover compensa- 
tion from the owner. Fox v. Sloo, 10 
La. Ann. 11, 12 (“There is certainly 
hardship involved in a result which 
enriches the proprietor at the plain- 
tiff's expense; but it is a hardship 
which, however it may and should 
recommend itself to the conscience 
of the proprietor, cannot judicially 
countervail the higher consideration 
of public policy. It must also be ob- 
served that the hardship is of the 
plaintiff's own seeking. We have not 
overlooked the maxim familiar in 
our jurisprudence and embodied in 
our code, jure nature requum est 
neminem cum alterius detrimenta 
et injuria fieri locuphliorem. It was 
on that principle the Roman Jurists 
held, that he who acted for another 
by transacting his business, or by 
making repairs on his property, could 
recover the amount of the expenses 
incurred or the value of the repairs, 
provided the acts of the negotiorum 
gestor were necessary and useful to 
the person for whom he acted. Por- 
ter, J., in Police Jury v. Hampton, 
5 Mart. N. S. 389, 392. But we appre- 
hend that this equitable doctrine 
cannot be safely extended to one 
who intrudes his services upon an- 
other against his will, and in contra- 
vention of the policy of a statute. 


See Jenkins v. Gibson, 3 La. Ann. 
203, 204’). 
{i] The burden is on the payor to 


prove that the payment was erro- 
neous, Civil .codes: Ch...art 2298; 
Col. art 2316; Pan. Canal Z. art 2316; 
Rivers v. New Orleans Water Works 
Co., 35 La. Ann. 822; Keys v. Riley, 


present jurisprudence of France, the! 12 La. Ann, 19; Jackson v. Ferguson, 


lender who pays. interest which 


is! 2 La, Ann. 723 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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and damages for impairment if the receipt was not 
But under some codes the pos- 


in good faith.’8 


sessor, although in bad faith, is 


imbursement for conservation expenses.*® 

[§ 122] (8) Communio (Sp. Comunidad). 
relationship between two or more coowners of prop- 
erty or an inheritance gives rise to certain quasi- 
contractual obligations, such as careful use, con- 
tribution to maintenance, and compensation of a 
coowner who receives no part of the common hold- 


ing when partitioned.°° 
[§ 123] 4. Delicts—a. Nature. 


88. Civil codes: Belg. art 1378; 
Cho art 22003 Colart) 2318: Cuba art 
1896; Fr. art 1378; Ger. art 818; Hay. 
art 1164; La. Rev. arts 2311, 2312; 
Panwware loos:  Phwcart..1896 +. Pp. Re 
§ 1797; Que. art 1049; Sp. art 1896; 
Ur. art 1316; Bol. art 962; Dom. art 
1378; Neth. art 1398; Pan. Canal Z. 
art 2318. 

[a] The bona fide receiver who 
has alienated the property is liable 
only for the price. Civil codes: Ch. 
art 2302; Col. art 2320; Cuba art 
1897; Fr. art 1380; Ger. art 816; Hay. 
art 1166: La. Rev. art Chal Pani art 


1629; Ph. art TSE EG Be: 798; 
Que. art 1051; Sp. art LO Urn, art 
1317; Belg. art 1380; Gol. art 964; 


Dom. art 1380; Neth. art 1399. 

89. Civil codes: Belg. art 1381; 
Fr. art 1381; Hay. art 1166; La. Rev. 
art 2314; Que. art 1052; Bol. art 965; 


Dom. art 1381; Neth. art 1400. Com- 
pare. Col. art. 2309... 
[a] purchaser of succession 


property at a judicial sale under 
collusive arrangement with the ad- 
ministrator is not a bona fide pos- 
sessor but is nevertheless entitled to 
reimbursement for expenses includ- 
ing taxes and insurance. Chaffe v. 


Farmer, 34 La. Ann, 1017. 
¢O. Sohm Rom. L. (38d ed) p 413; 
Civile codes: 1Ch. .art.-2304;5,..Col,,, art 


2322 et seq; C. R. art 1044; Ger. arts 
741-758; Per. art 2128 et seq; Nic. art 
2508; Pan. Canal Z. art 2322. 

Ql, Givil. codes: Arg. art,1141 
(1107) et seq; Ch. art 1437; Col. arts 
1494, 2302 [L. No. 57 (1887) art 34]; 
Cuba art..1089; Pan. art..974; Par. 
art 1107 et sea; Per. art 2189 et seq; 
Ph arte lLOSosesDusant.L089> Ureacvant 
1319" Nic; art (1831; Pan. .Canal Z,. 
arts 1494, 2302; P. R. § 1056. 

$2. Maine Anc, L: pp 3858, 359 
(“The penal Law of ancient commu- 
nities is not the law of Crimes; it is 
the law of Wrongs, or, to use the 
English technical word, of Torts. 
The person injured proceeds against 
the wrong-doer by an ordinary civil 
action, and recovers compensation in 
the shape of money-damages if he 
succeeds. ... If therefore the crite- 
rion of a delict, wrong, or tort be 
that the person who suffers it, and 
not the State, is conceived to be 
wronged, it may be asserted that in 
the infancy of jurisprudence the citi- 
zen depends for protection against 
violence or fraud not on the Law of 
Crime but on the Law of Tort.’’) 
Compare Lobingier Ev, Rom. L. (2d 
ed, 1923) c VII. 

98. See Torts [38 Cyc 417 et seq]. 
Compare De Witt “Law of Torts in 
FS. ppapise System,” 6 Mich. L. Rev. 


y nee " Williams Inst. Justinian Illus- 
trated by Eng. L. (2d ed, 1893) p 246. 
For auasi delicta see infra § 131 


seq. 
95. 2 Sherman Rom. L. in Mod. 
World (2d ed, 1922) p 3871. 

“Tf the Commentaries of Gaius be 
opened at the place where the writer 
treats of the penal jurisprudence 
founded on the Twelve Tables, it will 
be seen that at the head of the civil 
wrongs recognized by the Roman law 
stood Furtum or Theft. Offences 
which we are accustomed to regard 
exclusively as crimes are exclusively 


et 


* 


Again obligations 
may arise from delicts®! which, according to the 
primitive conception,®? corresponded, 
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that term 


entitled to re- | delicta.’’4 


The 


mitted.°® 


[§ 124] b. Liability—(1) In General. 
acts, whether punishable as crimes®? or redressed 
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least, to the Anglo- American ‘‘torts,’’®* although 

““ineludes 
On the other hand, 
of delicts included offenses which, in modern law, 
are regarded as crimes.’’®> 
and some modern civil codes agree in limiting 
delicts largely to wrongful acts intentionally com- 


both delicta and quasi- 
‘the Roman law 


But both the ancient 


All such 


exclusively in civil proceedings,** give rise to ob- 


ligations. 


in part at 


treated as torts, and not theft only, 
but assault and violent robbery, are 
associated by the jurisconsult with 
trespass, libel and slander. All alike 
gave rise to an Obligation or vincu- 
lum juris, and were all requited by a 
payment of money.’ Maine Anc. L. 
p 858. “According to the civil law 
the conception of furtum covered 
rapina. It was only the praetorian 
law that distinguished rapina from 
furtum, rapina consisting in a vio- 
lent, furtum in a secret, misappropri- 
ation of a thing. It will be observed 
that the civil law definition of fur- 
tum was wide enough to cover, not 
only what in modern criminal law is 
known as larceny (including rob- 
bery), but also kindred offences, such 


as embezzlement.” Sohm Rom. L. (3d 
ed) p 417 note. 

96 Sohm Rom. L. (38d ed) § 85; 
@ivil codes: Per. art 2189; Ur.. art 


1319. 

“The wrongful act executed know- 
ingly and with intent to injure the 
person or rights of another, is 
termed, in this Code, Delito.” Arg. 
Civ. Code art 1166 (1072). 

97. Civil codes: Braz. arts 1521 
(V),>1525; Ch. art 23814; Cuba, art 
1092; Pan..art..977; Par. art 1078; 
Phevart, 1.09236 PR $1059; iSp.vart 
1092; Col. art 2341; Nic. art 2510; 
Pan. Canal Z. art 2341. 

“The party injured by an act which 
gives rise to a criminal prosecution 
may institute the penal and civil ac- 
tions jointly or separately, but only 
in the case in which the civil action 
is renounced or expressly reserved 
will it be understood not to have been 
instituted with the penal action; but 
if they are brought jointly (as it ap- 
peared has been done in this case), 
the complainant will have to be con- 
tent with the result of the action to 
which she voluntarily submitted her- 
self, and she can not institute, in an- 
other proceeding, the civil action 
founded in the same cause, because 
the matter has already been adjudi- 
cated.” Sentence Supr. Trib. March 
23peb882, 43) urs Clive l3 98. 

98. Civil codes: Arg. art 1141 
(1107) et seq; Cuba art 1093; Pan. art 
998; Pari art.1107 et.seq; ‘Per. -art 
2208; Ph. art 1093; PB. R. § 1060;.Que. 
art 1056; Sp. art 10938. 

“In the present condition of the 
law penal and civil actions resulting 
from a crime are entirely independent 
and can never be brought together. 
The fiscal only can institute a crim- 
inal action and the exercise of the 
corresponding civil action is reserved 
to the party interested.’’ Zalduondu 
v. Sanchez, 15 P. R. 216, 219 [quot 
Diaz v. San Juan Light, etc., Co., 17 
aE OAS © 0co as 

[a] Mexico.—‘‘The expert would 
have testified that where no criminal 
proceedings had been had, the right 
of the widow and children was de- 
pendent upon the court’s finding that 
the killing was a crime as defined by 
the penal code, and that the right was 
in the nature of alimony or pension 
to be paid in installments for periods 
of time fixed by the court.’ Slater 
v. Mexican Nat. R. Co. 194 U. & 
120, 130, 24 SCt 581, 48 L. ed. 900. 

[b] Reservation in criminal pro- 
ceeding of right to bring civil action, 


For every person is liable for damage 
caused by his own wrongful acts or omissions.?? 


not necessary. Chaves v. Manila 
Blectric R., ete., Co., 31 Ph. 47 [aff 
ruling of Lobingier, J., who foll 


Chantangceo v. Abaroa, 218 U. S. 476, 
31 SCt. 34, 54 L. ed. 1116]. 

99. Civil codes: Arg. arts 1108 
Cee): 1143 (1109); Belg. arts 1382, 
1383; Braz art; 1518; Ch. art 2314 
et seq; Col. art 2341; ‘Cc. R. art 1045; 
Cuba art 1902; Fr. ‘arts 1382, 1383: 
Ger. art 823 et sea; Hay. arts 1168, 
1169; lLa.. Rev. art 2316; Mex. art 
1458 et seq [Pen. Code art 301 et 
seq]; Pan. art 1644; Par. arts 1074, 
1109; Per. art 2191; P. R. § 1803; Que, 
art 1058; Ur. art 1319; Bol. arts 966, 
967; Dom. arts 1382, 1383; Neth. arts 
1401, 1402; Nic. art 2509; Pan. Canal 
Z. art 2341; Canadian Pac.. R. Co. v. 
Robinson, 14 Can. S. C. 105; Sentence 
Supr. Trib. June 16, 1906; Sentence 
r. Trib. April 6, 1896 

Philippines.—(1) Civ. Code art 
1902; Carlos v. Manila Electric R., 
etc., Co., 34 Ph. 55; Algarra v. Sande- 
jas, 27 Ph. 284; Samson v. Dionisio, 
11 Ph. 588 (waters); Marcelo v. Ve- 
lasco, 11 Ph. 287; Rakes v. Atlantic, 
etc.. Co., 7 Ph. 359; Johnson v. David, 
5 Ph. 663. (2) “There. is nothing in 
this article which requires as a con- 
dition precedent to the liability of a 
tortfeasor that he must know the 
identity of a person to whom he 
causes damage. In fact, the chapter 
wherein this article is found clearly 
shows that no such knowledge is 
required in order that the injured 
party may recover for the damage 
suffered.” Gilchrist v. Cuddy, 29 Ph. 
542, 550. (3) Negligence must affirm- 
atively appear. Barcelo v. Manila 
Blectric R.,. etc., Co., 29 Ph. 351; 

{[b] Spain.—(1) Civ. Code art 
1902. (2) “This article lays down 
the general rule as to the imposition 
of obligations arising from fault or 
negligence. These have their origin 
in damare caused by a voluntary act 
or omission, though done without any 
punishabie intention, wherefore the 
person who executed the act giving 
rise to, or occasioning the damage, 
or who, also voluntarily, incurred the 
omission which produced it, is the 
one called upon, in the first place, to 
sustain the expense or be liable for 
the reparation of the damage. The 
terms of this article clearly define 
the special character of this class of 
obligations, which although in certain 
cases owe their origin to a fact or 
positive act such as those arising 
from quasi-contracts, they differ from 
them, however, in that the latter pro- 
ceed from a lawful and purely vol- 
untary act, executed by the person 
upon whom the obligation is imposed, 
whereas those we are dealing with 
now have their origin in an unlaw- 
ful act or omission, though this be 
not punishable and is sometimes in- 
voluntary or even not the personal 
act or omission of the one liable 
therefor; for, as we shall see further 
on, there may be cases where the 
acts or omissions causing the dam- 
age may not be those of the person 
subject to the obligation who, for 
specific reasons, must be held re- 
sponsible therefor, because in a cCer- 
tain manner they are imputable to 
him, despite the fact of his not hav- 
ing incurred them. But the rule 
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[§ 125] (2) Proximate Cause.* 


plained of.? 
[§ 126] (3) Fortuitous Events.° 


established in this article refers only 
to the liability imposed upon the 
obligated person when the damage 
to be repaired has been caused by 
his own personal acts or omissions; 
and said rule rests precisely on the 
legal principle which underlies the 
whole theory of said obligations, ac- 
cording to which whoever causes a 
damage is bound to repair the same. 
Hence it appears that the only kind 
of fault and omission or negligence 
which can be made the subject of the 
present chapter is the one above de- 
fined in the second place; in other 
words, that which, without other ex- 
isting prior obligation, or the ante- 
cedent of a contract, causes a dam- 
age arising from an act or omis- 
sion which is only a civil offense— 
that is to say, that while unlawful, 
it is not a crime or misdemeanor pun- 
ished by law—and even without these 
limits the terms or matter apper- 
taining to this article should be re- 
stricted still further, said article re- 
ferring only to the personal fault 
or negligence of the obligated per- 
son, but not to that arising from acts 
or omissions of persons other than 
himself.” . Manresa Comm. on Civ. 
Code art 1902: 

{c] Wrongful attachment cannot 
be remedied under this article but 
must be sued for under the provi- 
sions governing that subject in the 
code of civil procedure. Fernandez 
v. Perez, 202 U. S. 80, 26 SCt 561, 
50" Tn ed. 9.42. 

{d] Negligence in performing a 
contract of towage is governed not 
by Civ. Code art 1902-but by arts 
1101,,1104. Baer Senior v. La Com- 
pania Maritima, 6 Ph. 215. 


[e]. Basis of liability—(1) This 
liability is delictual and not con- 
tractual, its-ultimate source being 


the Roman, Lex Aquilia, the purpose 
of which “was to provide compensa- 
tion for injuries to property.’ Lob- 
ingier Ev. Rom. L. (2d ed, 1923) 102. 
(2) “In his commentary on articles 
1102 and 1104 he [Manresa] says that 
these two species of negligence may 
be somewhat inexactly described as 
eontractual and_ extra-contractual, 
the latter being the culpa aquiliana 
of the Roman law. and not entailing 
so strict an obligation as the former. 
This terminology is unreservedly ac- 
cepted by Sanchez-Roman (Derecho 
Civil, fourth section, Chapter XI, 
Article 11, No. 12), and the principle 
stated is supported by decisions of 
the supreme court of Spain, among 
them those of November 20, 1896 
(80 Jurisprudencia Civil, No. 151), 
and June 27, 1894 (75 Jurisprudencia 
Civil, No. 182).” Rakes v. Atlantic, 
etc., Co., 7 Ph. 359, 365 (per Tracey, 
Jk)’: (3) “This distinction between 
culpa aquiliana, as the source of an 
obligation, and culpa contractual as 
a mere incident to the performance 
of a contract has frequently been 
recognized by the supreme court of 
Spain. (Sentencias of June 27, 1894; 
November 20, 1896; and December 13, 
1896.) In the decision of November 
20; 1896, it appeared that plaintiff's 
action arose ex contractua, but that 
defendant sought to avail himself of 
the provisions of article 1902 of the 
Civil Code as a defense. The Spanish 
Supreme Court rejected defendant's 
contention, saying: ‘These are not 
eases of injury caused, without any 
pre-existing obligation, by fault or 
negligence, Such as those to which 
article 1902 of the Civil Code relates, 
but of damages caused by the de- 
fendant’s failure to carry out the un- 
dertakings imposed by the con- 
tracts.’’’ Cangco v. Manila R. Co., 38 
Bh. 768") 777' (per Misher (J. ja.) 
“Having examined Chapter II, Title 
XVI of Book Fourth of the Civil Code 


The injury must 
be the direct consequence of the act or omission ¢om- 
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law or other instrument provides differently, no 
one is liable for events which could not be tfore- 


seen or were inevitable.* 


And, unless the 


comprising sections 1803 to 1811 both 
inclusive, we find that the liabilities 
established by the said sections arise 
from fault or negligence which, with- 
out the existence of a former obli- 
gation and without any previous con- 
tractual act, causes damages which 
have their origin in an act or omis- 
sion derived from said fault or negli- 
gence.” Carmona v. Cuesta, 20 P. R. 
215, 220. (5) “The principle of law 
recognized in said section [1803] is 
not new. In Roman law, that of 
Aquilius provided that whoever 
caused a damage through his fault 
or imprudence was obliged to repair 
the same, the degree of this responsi- 
bility being specified in numerous 
cases and circumstances. Said doc- 
trine was embodied almost wholly 
into the laws of Title V, Partida VII, 
which constituted the positive civil 
law of Spain up to the promulgation 
of the Civil Code. In articles 18, 
19, 20, and 21 of the Spanish Penal 
Code, the civil responsibility is de- 
termined as a consequence of the 
penal responsibility. (12 Manresa, 
Compal Ws" C7 Ae age v. San 
Juan Light, etc., Co., 1 . B64, 69 
(per Del Toro, TD): 

{f] “Culpa” (1) the civil law term 
Signifying the basis of this liability, 
is elsewhere discussed in this work. 
See Culpa? “Co-J2  p 393; '7C2). “Lhe 
common-law term most often used as 
its equivalent is negligence of which 
it has been said: “While the law re- 
lating to negligence in this jurisdic- 
tion may possibly be somewhat dif- 
ferent from that in Anglo-Saxon 
countries, a question we do not now 
discuss, the rules under which the 
fact of negligence is determined are, 
nevertheless, generally the same. 
That is to say, while the law desig- 
nating the person responsible for a 
negligent act may not be the same 
here as in many jurisdictions, the 
law determining what is a negligent 
act is the same here, generally speak- 
ing, as elsewhere. (Supreme court 
of Spain, 4 December, 1903; 16 May, 


1893; 27 June, 1894; 9 April, 1896; 
14 March, 1901; 2 March, 1904; 7 
February, 1905; 16 June, 1905; 23 
June, 1905; 13 April, 1903; 7 March, 
1902; 12 June, 1900; 2 March, 1907; 
18 March, 189s; 3 June, 1901).” Mar- 


tinez v. Van Buskirk, 18 Ph. 78, 82. 
(3) Without culpa there is no obliga- 
tion to repair. Per. Civ.. Code art 
2210; Mercado v. Abangan, 10 Ph. 676. 
(4) Nor is a party liable for damage 
caused by his exercise of a right 
(damnum absque injuria). Per. Civ. 
Code art 2211. See Actions 1 C.J. 
§ 57. (5) “Culpa, or negligence, may 
be understood in two different senses; 
either as culpa, Substantive and in- 
dependent, which on account of its 
origin arises in an obligation between 
two persons not formerly bound by 
any other obligation; or as an inci- 
dent in the performance of an obli- 
gation which already existed, which 
can not be presumed to exist without 
the other, and which increases the 
liability arising from the already ex- 
isting obligation.” 8 Manresa Comm. 
on Civ. Code p 29. 

1. Anglo-American law see Dam- 
ages 17 C. J. § 71 et seq. 

2. Algarra v. Sandejas, 27 Ph. 284; 
Sentence Supr. Trib. July 31, 1901. 
Compare Diaz v. San Juan Light, eucs, 
COT Liy Pat R64 Sentence ‘Supr. 
Trib. April 18, 1901. And see cases 
supra note 96. But see Limpangeo vy. 
Yangeo SS. Co:} 34-Ph. 597, 604 (“ale 
though the immediate or proximate 
cause of the loss in any given in- 
stance may have been what is termed 
an act of God, yet, if the tug un- 
necessarily exposed the two to such 
accident by any culpable act or omis- 
sion of its own, it is not excused’’). 


[§ 127] (4) Contributory Negligence. 


The com- 


“The law of damages has not, for 
some reason, proved as favorite a 
theme with the civil-law writers as 
with those of the common-law school, 
The decisions of the supreme court 
of Spain, though numerous on dam- 
ages arising from contractual obli- 
gations, are exceedingly few upon 
damages for personal injuries arising 
ex delicto.” Algarra v. Sandejas, 27 
Ph. 284, 301. 

“From a study of these same sec- 
tions we conclude that between the 
damages and the fault or negligence 
whence they are derived there must 
be an immediate relation of cause 
and effect and that the indemnity 
for such damages must not be ac- 
cessory to another liability or a 
consequence of the fact that any 
legal or contractual liability is not 
actionable.’”’ Carmona v. Cuesta, 20 
PP Re 205, 220. 

[a] Spain.—In denying recovery 
to a child of seven who had fallen 
from a tree to which it had climbed 
by means of a stepladder left there 
by defendant’s employee, the supreme 
tribunal said: “The assignments of 
error in the appeal cannot be sus- 
tained, because, while the act of 
placing the stepladder against the 
tree in the manner and for the 
purpose aforestated, was not per- 
missible it was regularly allowed 
by the local authorities, and that 
fact did not precisely determine 
the injury, which was due first to 
the abandonment of the child by his 
parents and secondly to his own im- 
prudence, according to the findings 
of the trial court, not legally ob- 
jected to in the appeal; so it is be- 
yond peradventure that the circum- 
stances necessary for imposing the 
obligations arising from guilt or neg- 
ligence do not concur in the present 
case.’ Gamo v. Compania Madrilena 
de Alumbrado, 101 Jur. Civ. 662. 

{b] ‘The words of the lex Aquilia 
required that the damage. to the thing 
should be caused directly by the act 
of the defendant (damnum corpore 
corpori datum). Subsequently, how- 
ever, the praetor extended the actio 
legis Aquiliae, in the shape of an 
actio utilis (supra, p. 259), to cases 
where the damage to the thing was 
merely the indirect result of the act 
of the defendant. For example: A 
cuts the cable by which B’s ship is 
moored so that the ship drifts out to 
sea and is lost; the actio legis Aquil- 
jae directa would only enable the 
plaintiff to recover the value of the 
cable; the actio legis Aquiliae utilis, 
however, entitles him to damages for 
the loss of the ship.” Sohm Rom. L. 
(8d ed) p 420. 

3. Anglo-American law see Act of 
God 1 C. J. p 1172 and cross refer- 


s. 

4. Civil codes: Belg. arts 1148, 
L302 Chi, arte to47-.1Col art loves 
Cuba arts 1105, 1107; EY. arts 1148, 
1302; Hay. arts 938, 1087; La. Rey. 
arts 1933 (2,74), 2219; Mex. art 1458 
et seq; Pan. arts 990; 992, 1068° Ph: 
arts? 2105.) Loy [compare art 11821; 
eee een "1072, 1074; Que. arts 1072, 
1074; Ur. art 1322; Bol. art 741; Dom. 
arts 1148, 1302; Pan. Canal” Zs art 
1604; Algarra v. Sandejas, 27 Ph. 
284; Novo v. Ainsworth, 26 Ph. 380; 
Tan Chiong Sian v. Inchausti, 22 Ph. 
152; Insular Govt. v. Bingham, 13 Ph, 
558: Crame Sy Panco v. Gonzaga, 
10 Ph. 646. 

“Every man is expected to foresee 
the usual and natural consequences 
of his acts, and for them he is to 
be held responsible and accountable, 
but not for consequences that could 
not be foreseen.” Dwyer v. Tulane 
Educational Fund, 47 La. Ann. 1232, 
T2305 1. Sign 

Civ. Code 


[al Spain.—(1) arts 
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mon-law doctrine which precludes recovery on the 
part of one whose negligence contributed to the 


1105, 1107. (2) “A judgment of Nov. 
22, 1904, declares that there are some 
events which, independent of the will 
of the obligor, hinder the fulfillment 
of the obligation, and yet do not con- 
stitute cases of force majeure for 
the purposes of such fulfillment, be- 
cause the possibility that they would 
eccur could have been foreseen, arti- 
cles 1101 and 1104 being applicable 
and not article 1105, since negligence 
or blame is also present from not in- 
forming the obligee, either at first or 
later on, of the state of affairs and 
the situation, so as to avoid the con- 
sequent damage. This was the case 
of a bull fight that could not be held 
because the ring was not completed 
in time for reasons beyond the con- 
trol of the contractor, but the fact 
that the contract did not state the 
ring was unconstructed and the pos- 
sibility that it would not be at the 
time specified, reveals, in the opin- 
ion of the court, the lack of fore- 
sight or the negligence which makes 
article 1105 inapplicable. In an es- 
sentially analogous way, judgments 
were pronounced on June 12, 1899 
(Tribunal contencioso administra- 
tivo), and on October 27, 1905 (Sala 
tercera), against the company leas- 
ing the tobacco monopoly, for losses 
caused by theft and fire. It was 
further decided in these cases that 
the company and not the State must 
bear the losses, for while accidental 
fire in a tobacco factory and theft 
of stamped goods stored in a branch 
house may constitute accidents, yet 
they do not deserve this characteriza- 
tion when they occur through omis- 
sion, neglect or lack of care which 
imply breach of the contract.” 8 
Manresa Comm. on Civ. Code p 91 
et seq. (3) “There are many cases 
in the supreme court of Spain in 
which the defendant was exonerated, 
but when analyzed they prove to have 
been decided either upon the point 
that he was not negligent or that the 
negligence of the plaintiff was the 
immediate cause of the casualty or 
that the accident was due to casus 
fortuitus. ... Of the third class is 
the decision of the 4th of June, 1888 
(64 Jurisprudencia Civil, No. 1, in 
which the breaking down of plaintiff’s 
dam by the logs of the defendant im- 
pelled against it by the Tajo River, 
was held due to a freshet as a fortu- 
itous cause.” 
Coy TT Phe 359; 370, "3871" (per Tracey, 
Pi ie (4) “In order to relieve the 
obligor from his obligation, it must 
be remembered that the occurrence 
of the event does not suffice, but that 
the impossibility of fulfilling the ob- 
ligation must be the direct conse- 
quence of the accident, so that when 
jt can be fulfilled it will subsist, even 
if only in part, and therefore, in order 
to see whether or not the accident 
produces this result, the nature of 
the obligation must be considered, 
and according to whether it be spe- 
cific or general, ete., it will or will 
not be extinguished.” 8 Manresa 
Comm. on Civ. Code p 91 et seq. (5) 
The liability imposed by Civ. Code 
art 1902, does not apply to cases 
where the event was fortuitous and 
accidental. Sentence Supr. Trib. 
March 2, 1897; Sentence Supr. Trib. 
March 10, 1897. 

{[b] The caving in of a trench 
in which an employee was working 
considered an event which could not 
have been foreseen. Cerezo v. At- 
lantic, etc., Co., 38 Ph. 425. 

{c] Where a passenger was in- 
jured as a result of a break in the 
machinery, it is for the carrier to 
prove that the accident was fortu- 
itous. Patton v.,Pickles, 50 La. Ann. 
857, 24 S 290. 

{d] A fiduciary who mingled trust 
funds with his own by deposit in 
bank where they were confiscated by 
the military authorities was held ex- 
empted by this article. Roman 


Rakes v. Atlantic, etc., 
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Catholic Bishop of Jaro v. De la 
Pena, 26 Ph. 144, 


{e] Held inapplicable.—Carlos_v. 
Manila Electric R., etc., Co., 34 Ph. 
55; Cerezo v. Atlantic, etc., Co., 33 


Ph. 425; Palacio v. Sudario, 7 Ph. 275; 
Beaudry v. Janes, 15 LCJur (Que.) 
118 (fire); Huston v. Grand Trunk 
R. Co., 3 LCJur -(Que.) 269; Russel 
v. Levey, 2 L. C. (Que.) 257; Fordyce 
v. Kearns, 2 Rev. Leg. (Que.) 623, 
15 LCJur 80, 14 Rev. Leg. 129 note. 
Compare Allen v. Bulacan, 35 Ph. 875. 
{f] Exceptions.—“The defendants 
had contracted to ship within twenty 
days. Having failed to perform their 
contract, they were liable for its in- 
execution unless they established 
legal excuse. To say that they were 
hindered by a ‘fortuitous event or 
irresistible force’ is not sufficient un- 
less it also appears: 1, that they had 
not expressly or impliedly, under- 
taken the risk; 2, that the event was 
preceded by no fault on their part 
contributing to the loss. The risk 
of a fortuitous event, so regular and 
periodical in its character as the 
freezing of the Ohio river in Decem- 
ber, might possibly be considered as 
impliedly assumed by the obligor in 
such a contract.” Eugster v. West, 
85 La. Ann. 119, 126, 48 AmR 232, 
[gg] No obligation to rebuild.— 
“At an early day the rule seems to 
have become fixed in the common law 
that if a lessee covenants to repair, 
to keep in repair, or to surrender the 
premises in good repair, he is liable 
for the destruction of buildings not 
rebuilt by him, though the destruc- 
tion may have been caused by fire or 
other accident, or by the act of ene- 
mies and without fault on his part. 
(16) RoC. ia ppr 1085; 7 10895). 7 ihis 
peculiar common-law rule, which is 
applied in contracts of landlord and 
tenant, supplies the only instance ap- 
parently where the obligation to re- 
pair is held to import the duty to 
rebuild. Upon principle we consider 
it incompatible with the spirit which 
informs the Civil Code, and espe- 
cially with the general rule laid down 
in article 1105 [Civ. Code]. It is 
true that even under this article a 
party to any contract may make him- 
self responsible for loss resulting 
from fortuitous and inevitable events, 
But the provision imposing this obli- 
gation should be clearly expressed; 
and we cannot hold that the express 
obligation to make repairs and sur- 
render the premises in good condi- 
tion involves the obligation to re- 
build in case of destruction by fortu- 
itous or accidental causes occurring 
without the fault of the lessee. The 
undertaking expressed does not reach 
to any such extent. Where the par- 
ties to a contract desire to create an 
unusual obligation, the expression of 
intention to that effect should be 


core Lizares v. Hernaez, 40 Ph. 
1 OES 
[h] Where the obligation ex- 


pressly imposes liability, the obligor 
is liable, even in case of fuerza 


mayor. Insular Govt. v. Amechazurra, 
10 Ph. 637; 8 Manresa Comm. p 91 
et seq. 

e See Negligence [29 Cyc 507 et 
seq]. 

6) Justinian’ Dig. 1,0 XVII, 203 


(quod quis ex culpa sua damnum 
sentit non intelligitur damnum sen- 
tire); Civil codes: Aust. art 1304 (pro- 
viding that one partly chargeable 
with the accident shall assume dam- 
ages in proportion to his fault 
amounting to one half where the pro- 
portion is not ascertainable); Ch. art 
2330 (reduction authorized); Ger. art 
254 (making liability depend on 
“whether the injury has been caused 
mainly by one party or the other’’); 
Per. arts 2199, 2202; Port. art 2398 
(2) (providing that in case of negli- 
gence or fault on the part of the in- 
jured one the indemnity shall be re- 
duced, and if on the part of another 


[40 C.J.] 1325 


injury complained of® is not in full force in most 
civil law jurisdictions.® 


On the other hand, some 


it shall be apportioned). 

[a] France.—‘“‘In the case of Mar- 
quant, August 20, 1879, the cour de 
cassation held that the carelessness 
of the victim did not civilly relieve 
the person without whose fault the 
accident could not have happened, 
but that the contributory negligence 
of the injured man had the effect only 
of reducing the damages. The same 
principle was applied in the case of 
Recullet, November 10, 1888, and that 
of Laugier of the 11th of November, 
1896. (Fuzier-Herman, Title Re- 
sponsibilité Civile, 411, 412.) Of like 
tenor are citations in Dalloz (vol. 18, 
1896, Title Travail, 363, 364, and vol. 
15, 1895, Title Responsibilité, 193, 
198):” Rakes v. Atlantic, ete., Co., 7 
Ph. 359, 371 (per Tracey, J.) 

[b] Philippines.—(1) Where both 
parties are negligent but the act of 
one is enough later to give the other 
the last reasonable opportunity to 
avoid injury, the latter is chargeable 
with the consequences. Picart v. 
Smith, 37 Ph. 809, 815 (‘In a case 
like the one now before us, where the 
defendant was actually present and 
operating the automobile which 
caused the’ damage, we do not feel 
constrained to attempt to weigh the 
negligence of the respective parties 
in order to apportion the damage ac- 
Gording to the degree of their rela- 
tive fault. It is enough to say that 
the negligence of the defendant was 
in this case the immediate and de- 
termining cause of the accident and 
that the antecedent negligence of the 
plaintiff was a more remote factor in 
the case”). (2) In Rakes v. Atlantic, 
etc., Co., 7 Ph. 359, 374, the court an- 
nounced the doctrine that plaintiff's 
negligence would not prevent recov- 
ery unless it was the “immediate 
cause” of the accident, ‘otherwise 
merely reducing the amount of 'dam-~ 
ages. It is there observed: ‘‘Diffculty 
seems to be apprehended in deciding 
which acts of the injured party shall 
be considered immediate causes of 
the accident. The test is’ simple. 
Distinction must ‘be’ made betwéen 
the accident and the injury, between 
the event itself, without which: there 
could have been no aécident, and 
those acts of the victim not enter- 
ing into it, independent of it, but con- 
tributing to his own proper ‘hurt. 
For instance, the cause of the acci- 
dent under review was the displace- 
ment of the crosspiece er the failure 
to replace it. This ‘produced the 
event giving occasion for @amages— 
that is, the sinking of the track and 
the sliding of the iron rails. To this 
event, the act of the plaintiff in 
walking by the side of the Car’ did 
not contribute, although it was an 
element of the damage which came 
to himself. Had the crosspiece been 
out of place wholly or partly through 
his act or omission of duty, that 
would have been one of the determin- 
ing causes of the event or accident, 
for which he would have been re- 
sponsible. Where he contributes to 
the principal occurrence, as one of 
its determining factors, he can not 
recover. Where, in conjunction with 
the occurrence, he contributes only 
to his own injury, he may recover 
the amount that the defendant re- 
sponsible for the event Should pay 
for such injury, less a sum deemed 
a suitable equivalent for his own 
imprudence.” (3) ‘Under the: Civil 
Code, such complete defense [con- 
tributory negligence] does not exist.” 
Cerezo v. Atlantic, etc., Co., 33° Ph. 
425, 442. (4) “While there does not 
appear to be anything in the Civil 
Code which expressly lays down the 
law touching contributory negligence 
in this jurisdiction, nevertheless, the 
interpretation placed upon its provi- 
sions by the supreme court of Spain, 
and by this court in the case of 
Rakes v. Atlantic, etc., Co., 7 Ph. 
359, clearly deny to the plaintiff in 


1326 [40 C.J.] 


civil law jurisdictions appear to have adopted the 


- full common-law doctrine.’ 
[§ 128] (5) Fellow Servants. 


the case at bar the right to recover 
damages from the defendant, in 
whole or in part, for the injuries 
sustained by him.” Taylor v. Ma- 
Nilay; Miectric) Rs, etc., Cor .l6, eh. 8, 
27. (5) In Mestres v. Manila Hlec- 
EAC Netent CO yore ees O61) 0.0, 
recovery was denied because plaintiff 
“contributed to the principal occur- 
rence as one of its determining fac- 
tors.” (6): And the Employers’ Lia- 
bility Act of 1874 introduces the con- 
tributory negligence doctrine in ac- 
tions brought thereunder. Tamayo 
v. Gsell, 35 Ph. 958; Cerezo v. At- 
lantic, ete., Co., 33 Ph. 425. 

[ec] Porto Rico.—In Ubeda y Sala- 
zar Ww. San i Juan isht, ‘ete.,,.Co., 4 
P. R. Fed. 583, 536, the court, after 
discussing the doctrine of Rakes v. 
Atlantic: \ete,,, Co 7 Ph. 369, said: 
“The citations given in. that case 
appear to show that such is the rule 
even under the Spanish Code of Civil 
Procedure; and our examination, 
made when deciding the recent case 
of Buzo v. San Juan Light & Transit 
Co., shows us that such is probably 
the fact.” 

[d] Quebec.— ‘In the Canadian 
Province of Quebec, which has re- 
tained for the most part the French 
Civil Law, now embodied in a code 
following the Code Napoleon, a prac- 
tice in accord with that of France is 
laid down in many cases collected in 
the annotations to article 1053 of the 
code edited by Beauchamps, 1904. 
One of these is Luttrell vs. Frottier 
reported in La Revue de Jurispru- 
dence, volume 6, page 90, in which 
the court of King’s bench, otherwise 
known as the court of appeals, the 
highest authority in the Dominion 
of Canada on points of French. law, 

“held that contributory negligence did 
not exonerate the defendant whose 
fault had been the immediate cause 
of the accident, but entitled him to 
a reduction of damages. Other sim- 
ilar cases in the provincial courts 
have been overruled by appellate 
tribunals made up of common law 
judges drawn from other provinces, 
who have preferred to impose uni- 
formly throughout the Dominion the 
Bnglish theory of contributory negli- 
gence. Such decisions throw no light 
upon the doctrines of the civil law.” 
Rakes vy, Atlantic, etc., Co., 7 Ph. 359, 
372 (per Tracey, J.). 

[e]  Spain.—(1) ‘‘According to the 
doctrine expressed in article 1902 of 
the Civil Code, fault or negligence 
is a source of obligation when be- 
tween ‘such negligence and the in- 
jury .there exists the relation of 
cause and effect; but if the injury 
produced should not be the result of 
acts or omissions of a third party, 
the latter has no obligation to repair 
the same, although such acts or omis- 
sions were imprudent or unlawful, 
and much less when it is shown that 
the immediate cause of the injury 
was the negligence of the injured 
party himself.” Sentence Supr. Trib. 
Marehy 7, 1903,.93 Sur;.Civ,, 39.1, Com- 
menting on the above, Tracey, J., says 
in Rakes v. Atlantic, etc., Co., 7 Ph, 
359, 871, that the decision ‘rested 
on two bases, one, that the defendant 
was not negligent, because expressly 
relieved by royal order from the com- 
mon obligation imposed by the police 
law of maintaining a guard at the 
road crossing; the other, because the 
act of the deceased in driving over 
level ground with unobstructed view 
in front of a train running at speed, 
with the engine whistle blowing was 
the determining cause of the acci- 
dent. It is plain that the train was 
doing nothing but what it had a 
right to do and that the only fault 
lay with the injured man. His negli- 
gence was not contributory, it was 
sole, and was of such an efficient na- 
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ture that without it no catastrophe 
could have happened.” See also Sen- 
tence Supr. Trib. Jan. 15, 1902, Al- 
cubilla Index (1902); Sentence Supr. 
Trib. Febr. 19, 1902, Alcubilla Index 
(1902). (2) But the supreme tribunal 
seems to have approximated the doc- 
trine of contrivutory negligence in 
denying recovery to a street car pas- 
thrown while riding on the 


senger, ‘ 
platform, and holding that: “The 
passenger who takes the risk of 


travelling on the platform, especially 
when there is an unoccupied seat in 
the car, should be on his guard 
against a contingency so natural as 
that of losing his balance to a greater 
or less extent when the car rounds a 
curve.’’ De Alba vy. Sociedad Anonima 
de Tranvias, 102 Jur. Civ. 928. 

[f{] Switzerland.—Code of Obl. art 
51 (adopting “the principle of pro- 
portional damages” per Tracey, J., in 
VERB Vo Atlantic Vvetes Con Pawso0, 
373). 

7. [a] TLouisiana.—(1) One whose 
conduct contributes to an assault 
upon him by a minor cannot recover 
from the latter’s parent. Miller v. 
Meche, 111. Das 143, 35 S491." G2) 
In the original case, Lesseps v. Pont- 
chartrain, KR. Cos. a7 La, sol, no au- 
thorities are cited, the court merely 
finding that defendant’s negligence 
was unproved. (3) In Fleytas v. 
Pontchartrain RR. Co.,. 18 “a 3393436 
AmD 658, the court cited the above 
case and one common-law decision 
but referred to no civil law authori- 
ties. See Johnson y. Canal, etc., R. 
CO. sot ela, 7 ADDN, 2) a50, night iv, 
Pontchartrain R. Co., 23 La. Ann. 462. 
(4) The principle adopted in the other 
jurisdictions above noted seems to be 
recognized in Rev. Civ. Code art 2323. 

[b] Porto Rico. — Contributory 
negligence is a defense under the Em- 
ployers’ Liability Act. Martinez v. 
Raul laylor, Browm (Cols; 6 7:Bo IR. 
Fed. 405; Diaz v. Fajardo Dev. Co., 
2 P, R. Fed. 152; Vargas v. American 
R. Co., 1 P. R. Fed. 292; Bosakowski 
Vy. Amierican mR. Co; 1B) R. Ked.27%; 
Claudio <y..Cortinez, 9. P. VR. 490: 

8. See, Master and Servant § 627 
et seq. 

9. “No such doctrine appears to 
exist in any other country in Hurope.” 
Pollock Torts (7th ed) p 97. 

[a] France.—‘“‘It has never found 
place in the civil law of continental 
Europe. (Dalloz, vol. 39, 1858, Title 
Responsibilité, 630, and vol. 15, 1895, 
same title, 804. Also more recent 
instances in Fuzier-Herman, Title 
Responsibilité Civile, 710.) The 
French Cour de Cassation clearly laid 
down the contrary principle in its 
judgment of June 28, 1841, in the case 
of Reygasse, and has since adhered 
to it.” Rakes v. Atlantic, etc, Co., 7 
Ph, 359, 867 (per Tracey, -J.).. See 
Asbestos, etc., Co. v. Durand, 30 Can. 
S.C. 284. 

{b] Louisiana.—The doctrine here 
is out of harmony with that of other 
civil law jurisdictions, due to an 
early refusal to follow the French 
authorities. Hubgh v. New Orleans, 
CUC mai: -CO,, 26) vlan eADT mss) mod, VAM) 
565 (where recovery was denied on 
other grounds, the court accepting 
the doctrine of Priestley v. Fowler, 3 
M. & W. 1, 150 Reprint 1030). See 
Stucke v. Orleans R. Co., 50 La. Ann, 
172, 23 S 342; Satterley v. Morgan, 35 
La. Ann. 1166; Poirier v. Carroll, 35 
La, Ann, 699. No Roman or Spanish 
authorities are cited, however, on 
this point. 

[c] Mexico.—‘“In answer to the 
question as to whether or not under 
the laws of Mexico, where two men 
are employed by the same employer 
or by the same railroad, and are en- 
gaged in the same common service, 
and through the negligence or care- 
lessness of one of the men so em- 


wit i 


[§§ 127-128 


exemption from liability for the negligence of a 
fellow servant® has never obtained in the civil law.® 


ployed, the other receives an injury 
without any fault upon his part, the 
courts of the republic of Mexico hold 
the master or railroad company lia- 
ble for such injury, I will state that, 
although it would not be easy to 
designate any sentence in which such 
a case has been decided, I certainly 
can assert that, according to the arti- 
cles of the Penal Code before men- 
tioned, the liability of the railroad 
company for compensation for loss 
and damage caused by the negligence 
of its employés is clearly shown, 
whether the injured party is a 
stranger to the company or whether 
he bears the character of an em- 
ployé of the same company; as a 
philosophical study of the law will 
at once show that the liability of 
the company cannot be altered by the 
character of the injured party, un- 
less in the case where he himself is 
the person to be held liable. In my 
opinion, there can be no doubt that 
articles 326, 327, 330, and 331, and 
others of the same character, in the 
Penal Code of the Federal District, 
eStablish the liability of the railroad 
companies for the personal injuries 
that are caused through the negli- 
gence of one of their employés, and 
suffered by another employé of the 
same company, and that the same 
rules are laid down in the penal leg- 
islatures of the States of the Federa- 
tion, which, as already, have almost 
all adopted the same penal code, 
while those which have enacted dif- 
ferent penal laws did not make any 
provision on this point different to 
those of the Federal District.’”’” Mexi- 
can Cent. R. Co. v. Sprague, 114 Fed. 
544, 546, 52 CCA 318 (per Horcasitas, 
J., of the supreme court of Mexico). 
See Mexican Cent. R. Co. v. Chantry, 
136 Fed. 316, 69 CCA 454; Mexican 


Cent.’ “Ri Coe vv." Knox y Wl4 Keds vier 
O27 CCA TZ, 
[ad] Philippines.—‘‘This doctrine, 


known as ‘the fellow-servant rule,’ 
we are not disposed to introduce into 
our jurisprudence. Adopted in Eng- 
land by Lord Abinger in the case of 
Priestley v. Fowler, 3 M. & W. 1, 150 
Reprint 1030 in 1887, it has since 
been effectually abrogated by ‘the 
Employers’ Liability Acts’ and the 
‘Compensation Law.’ The American 
States which applied it appear to be 
gradually getting rid of it.” Rakes 
VeyAtlantic) ‘etc. Cor Thurso 9. ron: 
(per Tracey, J.). 

[e] Porto Rico.—(1) “It is a com- 
mon-law doctrine, and does not apply 
here unless adopted by statute, or is 
judicially made part of the general 
jurisprudence of the community.” 
Oritz Vv. Hizquiaga, 10 PP. R. Fed. 350, 
3542. Acosta. Vv... Porte Rico ‘Gas, Co., 


Hajardop Devi Conn 2. Pugte Meda. boos 
But see Ortiz v. Bull-Insular Line, 9 
P. R. Fed. 327. (2) “Something anal- 
ogous [to requiring the diligence of 
a good father of a family] is found 
in the common law where the de- 
fense of fellow servant is interposed. 
In such case the defendant may ex- 
empt himself from liability if he 
shows that he used due diligence in 
the employment of the fellow seryv- 


ant. Lake Shore, ete, R. Co. v. 
Erenbice, 147 TW 2Sey lies Le S@t 26. 
3 cla) ed. 97.77 Attias Tran'ster Coy: 


Porto. Rico. R., etc., ‘Co. /6 Po R. Med; 
L9G aL OSs 

{[f] Quebec. — ‘According to the 
French law common employment is 
no defence, and does not exonerate 
the employer from liability for the 
negligence of a servant who may by 
his negligence havé caused an acci- 
dent from which another servant has 
suffered. This has been held more 
than once in this court.’ Asbestos, 
etc. Cor v1, Durand, 30 Caniwmc.i@e 2345 


SC RE CEA RR Be aa A ee RMS 
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[§ 129] (6) Wrongful Death.1° 
Actio personalis moritur cum persona,™ is not ree- 


292 [cit Reg. v. Grenier, 30 Can. S. 
C, 42; Reg.’ v. Filion, 24 Can. S. C. 


482). , Compare Boston, ete., R. Co. 
v. McDuffey, 79 Fed. 934, 25 CCA 
247. But see Bourdeau v. Grand 


Trunk R. Co., 2 LCLJ (Que.) 186. 


10. Anglo-American law see Death 
§§ 36-260. 

2 BScer Death ia, (Ce vIe prols1, 

12. Civil codes: Arg. art 3313 


(3279); Belg. art 1383; Braz. art 1537 
(requiring support of dependents and 
indemnity for funeral expenses); Ch. 
ants) 951, 02314") Colkeartn2342:. Ci-R. 
arts 521, 1045; Cuba arts 661, 1902; 
Ger. arts 833, 844, 845; Hay. art 1169; 
Mex. art 3227 [Pen. Code art 318 et 
seq]; Pan. arts 628 et seq, 1644; Par. 
arts 1074, 3279; Per. art 2200; Ph. arts 
661, 1902; PB. R. §§ 669, 1803; Ur. art 
1319; Pan. Canal Z. art 2341; Man- 
zanares v. Moreta, 38 Ph. 821; To 
Guioc-Co. v. Del Rosario, 8 Ph. 
546; Borrero v. Compania Anonyma 
de la Luz Electrica de Ponce, 1 P. R. 
Fed. 144; Diaz v. San Juan Light, etc., 
Ooms ily) Pp, R. 64; Marrero v. Lopez, 15 


P. R. 746; Torres v. Ponce R., etc., 
Cob yB. R24 763 

[a] France.—(1) Civ. Code art 
1383. (2) “Such also is the law of 
France, 28 Merlin, Répertoire, 442, 
verbo Réparation Civile, § iv; Rol- 


land v. Gosse, 19 Sirey (Cour de Cas- 
sation), 269.” The Harrisburg, 119 
WeS31199,) 212. 7 SCt. 140, '30iuy ‘ed: 
358. (8) “It may not be doubted that 
in France, as also pointed out in the 
same case [Hubgh v. New Orleans, 
etc., R. Co., 6 La. Ann. 495] such right 
of action has been constantly recog- 
nized and enforced from the date of 
the enactment of the Code Napoleon. 
See the decisions of the French courts 
collected under article 1382 of the 
Code Napoleon, in the Fuzier-Herman 
annotated edition of that code, Paris, 
1896, vol. 3, page 766, No. 688 et seq. 
Indeed, under the settled interpreta- 
tion of the article of the Code Na- 
poleon the right to recovery for 
wrongful death is not dependent upon 
heirship or other relationship by 
consanguinity or affinity, but upon 
the ability to prove the existence of 
damage to the claimant arising from 
wrongful death.’’ Deslions v. La 
Compagnie Generale Transatlantique; 
210 U. S. 95, 188, 28 SCt 664, 52 L. 
ed. 973; Chairvix v. Duport, 1 Journal 
du Palais [1853] 614. 

[bj] Louisiana.—(1) Rev. Civ, 
Code arts 871, 2315. (2) On this point 
as on others connected with the law 
of personal injuries, the rule seems 
to be inconsistent with that of other 
civil law jurisdictions due to misin- 
terpretation at the start. (3) In 
Hubgh v. New Orleans, etc., R. Co., 
6 La. Ann. 495, 496, an action by a 
wife for the death of her husband 
was held not maintainable, the court 
Saying: “It is urged that, under the 
civil law, the present action can be 
maintained. But the plaintiff’s coun- 
sel have not favored us with any 
authority from the Roman or Span- 
ish law sustaining the position they 
assume. On the contrary, it is a 
general rule under those systems, 
that actions for personal injuries are 
strictly personal. 24 Pothier Pan- 
dectes, p. 279, law 13. 7 Partida, tit. 
15S teawo.. wits pourtherfuneed, eg ithat 
under art. 2294 of our Code, every 
act whatever of man that causes 
damage to another, obliges him by 
whose fault it happened to repair it; 
that this article has enlarged the 
remedies given by the former laws 
in cases of damages arising from 
torts, and that the present action 
should be maintained under it. It 
cannot be denied, that the commenta- 
tors of the same article in the Na- 
poleon Code seem to favor that opin- 
ion, and that the Court of Cassation 
has adopted it in two instances. 
Great as our deference is for that en- 
lightened tribunal, we are unable to 
adopt their conclusions. The dispo- 
sitions of art. 2294 are found in the 
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Roman and Spanish laws; so far from 
being new legislation, that article 
embodies a general principle as old 
as the science of jurisprudence itself, 
and it must still be understood, with 
the limitations affixed to it by the 
jurisprudence of Rome and Spain. 
Domat Lois Civiles, tit. Domages 
causés par des fautes, p. 180, parag. 
1.” But, as we have seen this is a 
misapprehension of both Roman and 
Spanish law. In spite of a most ex- 
haustive contrary argument, the 
court held to the same doctrine in 
Hermann v, New Orleans, ete., R. Co., 
11 La. Ann. 5, 22, although admitting 
that: ‘“‘The authorities on which the 
decision in the case of Hubgh was 
based, have been subjected to the se- 
verest tests of examination and 
criticism, and were the question res 
nova, we should feel great difficulty 
in arriving at a satisfactory conclu- 
sion.” Mr. Justice Holmes, in closing 
the dissenting opinion in Panama R. 
Co. v. Rock, 266 U. S. 209, 216, 45 SCt 
58, 69 L. ed. 63, observes: “‘The deci- 
sion in Hubgh v. New Orleans, etc., 
R, Co., 6 La. Ann 495, stands on noth- 
ing better than the classic tradition 
that the life of a free human being, 
(it was otherwise with regard to 
Slaves,) did not admit of valuation, 
which no longer is true sentimentally, 
as is shown by the statutes, and 
which economically is false.” (4) In 
Van Amburg v. Vicksburg, etc., R. 
Co., 37 La. Ann. 650, 55 AmR ‘517, 
where no civil law authorities are 
cited, the court refused to allow dam- 
ages for loss of support pointing out, 
however, that the defect had been 
remedied by a statute effective since 
the injury. (5) On one point (the 
surrender of the offending instru- 
ment) the Louisiana law harks back 
to the Roman. “It was a grossly 
negligent and wanton act on the part 
of the defendant’s slaves to thrust 
a dangerous weapon, like a broad- 
sword, into the fodder where they 
believed a _ fellow-slave was. con- 
cealed. Jt matters not that they did 
not intend to kill him. The master 
is liable for the damage done by their 
inexcusable negligence and barbarity, 
to the extent of being compelled to 
pay for the slave killed, or to aban- 
don his own guilty slaves to the per- 
son injured.” Griffing v. Routh, 11 
La, Ann. 1385, 136. 


[ec] Panama Canal Zone.—(1) Civ. 
Code arts 1008 et seq, 2341. (2) In 
Panama R. Co. v. Rock, 266 U. S. 209, 


45 SCt 58 [rev 272 Fed. 649] the ma- 
jority opinion follows Hubgh v. New 
Orleans, etc., R. Co., 6 La. Ann. 498, 
54 AmD 565, and expressed the view 
that “the general rule of the Roman 
civil law seems to have been the saine 
as that of the common law.” It has 
already been shown supra notes 9, 12, 
that this view is founded on a misap- 
prehension of the Roman law. Never- 
theless the majority denied recovery 
under Civ. Code art 2341, derived 
from, and similar to, code provisions 
of other civil law countries construed 
so as to allow such recovery. More- 
over, the majority opinion overlooks 
art 1008 of the Panama (Colombian) 
Code which defines universal succes- 
sion as including “all... rights and 
obligations” of deceased. This neces- 
sarily includes the right to recover 
for injuries of any character. 

{d] Quebec.—Civ. Code arts 596, 
1056; Canadian Pac, R. Co. v. Robin- 
son, 14 Can. S. C. 105, 117 (denying 
recovery for solatium for the be- 
reaved but adding: ‘‘It appears that 
such an action could have been main- 
tained on well established principles 
of the old French law. Further, it 
may be conceded that in such an ac- 
tion the plaintiff was not limited to 
an indemnity in respect of such 
pecuniary or. material- loss as he 
might be proved to have sustained 
by the death of his relative, but be- 
yond and apart from these damages, 


|he might also recover: in. respect. of 


ognized in the civil law. 
who met his death by wrongful act may recover.* 


[40 C.J.] 1827 


There the heirs of one 


that which the learned judge in his 
charge to the jury in the present case 
defined as ‘the anguish and mental 
suffering of the plaintiff and her 
child;’ and which Larombiére [Vol. 5 
p. 714], in a passage quoted in the 
respondent’s factum, designates as 
‘the moral wrong to the natural and 
legitimate affections of the party 
complaining’ ”’’). 

{e] Scotland.—‘‘It is no doubt true 
that the Scotch law ‘takes cognizance 
of the loss and suffering of the fam- 
ily of a person killed,’ and gives a 
right of action therefor under some 
circumstances. Bell’s Prin. Laws of 
Scot., 7th ed., p. 934, § 2029; Cadell 
Vv. Black; 5 "Paton "App. Cas. DOTS 
Weems v. Mathieson, 4 Macq. 215.” 
The Harrisburg, 119° U. S. 199," 212, 
7 SCt 140, 30 L. ed. 358 (per Waite, 
Cc. J.). Compare Canadian aon: R.2Co. 
v. Robinson, 14 Can. S. C. 

{f] Spain.—(1) Civ. Sode ee 661, 
1902. (2) “As to the ground the 
court had for concluding, in view of 
the evidence, that the death of the 
unfortunate Eulogio Santa Maria was 
due to the omission on the part of 
the appellants, owners, and managers 
of the racket (ball game) known as 
‘Jai-Alai,’ of such precautions as 
were called for to forestall the dan- 
gers attending the placing and re- 
moval of the streamers, which the 
deceased had been doing with their 
knowledge and consent, and for their 
benefit. we find that said court has 
correctly applied articles 1093, 1902, 
and 1903, and that it has not violated 
articles 1101, 1103, and 1104 of the 
Civil Code, because, according to the 
first-mentioned article, obligations 
arising from acts of cenission, in 
which fault or negligence not pun- 
ished by law, occur, are subject to 
the provisions of said articles 1902 
and 1903, and, according to the latter, 
indemnification for the damage done 
lies whenever the act or omission 
has been the cause of the damage 
and all the diligence of a good father 
of a family has not been observed.” 
Sentence Supr. Trib. Dec. 14, 1894. 
(3) “Plaintiff’s son was a travelling 
salesman 48 years of age, who re- 
ceived an annual salary of 2,500 
pesetas and expenses. While travel- 
ling on defendant’s train an accident 
occurred which caused his death. 
The accident was held to be due to 
the failure of the defendant company 
to keep its track and roadbed in good 
repair. Plaintiff was allowed 35,000 
pesetas for the death of her son. 
This would be equivalent to about 
fourteen years’ salary.” Sentence 
Supr. Trib. Jan. 15, 1902, 10 Jur. 
Civ. 260 [paraphrased in Algarra v. 
Sandejas, 27 Ph. 284, 297]. Compare 
To Guico-Co v. Del Rosario, 8 Ph. 
eal Borrero v. Compania, 1 P. R. Fed. 

{g] Roman law.—(1) “One who 
unlawfully slays another’s slave of 
either sex, or a gregarious quadru- 
ped, shall pay the owner the highest 
value thereof within the preceding 


year. Lex Aquilia cap I; Lobingier 
By. Rom. L. (2d ed, 1923) p 102. 
(2) “One feature of the lex Aquilia 


is especially noticeable; it granted an 
action in damages for the unlawful 
killing of a human being.” 2 Sher- 
man Rom. L. in Mod. World (2d ed, 
1922) p 280. Compare the elaborate 
argument of plaintiff’s counsel in 
Hermann v. New Orleans, etc., R. 
Co., 11 La. Ann. 5, 17. (3) ‘‘He that 
kills a man unjustly is bound to pay 
all expenses which may have been 
incurred for physicians or surgeons, 
and to give to those whom the per- 
son slain was from his relation ac- 
customed to maintain—such as his 
parents, wife and children—so much 
as their hope of that maintenance 
was worth, regard being had to the 
age of the person slain.’ Grotius 
De Jure Belli ac Pacis lib II ec XVII 
§ 18. (4) “He who kills another un- 
lawfully. is obliged to defray such 


1328 [40 C.J.] 


An action for wrongful death must be brought by | 


the heir.?!® 


[§ 130] (7) Extent of Recovery.** 


expenses as the person killed may 
have been at in endeavoring to have 
his wounds cured. He is obliged, 
likewise, to make amends to those 
who had a right to be maintained by 
the deceased, such as his wife, his 
children, or his parents, according to 
the value of what they might have 
expected to receive from him, con- 
sidering his age, his fortune, or his 
employment,” Rutherford Inst. Natu- 
ral). lib.) ec OEM Ie 182.9. 

13. Civil codes: Cuba arts 657-661, 
924; Pan. art 628 et seq; Ph. arts 
657-661, 924; P. R. § 664 et seq; Sp. 
arts 657-661, 924. \ 

[a] France.—Here the right is 
broader. “The doctrine is thus 
stated: ‘The action brought to repair 
the damage caused by an accident, 
especially by an accident which has 
been followed by death may be 
brought, not only by the heir of the 
victim but also by any one, whether 
heir or not, who has been directly in- 
jured by the consequences of the ac- 
cident.’ See decisions collected under 
No. 688, and the immediately follow- 
ing: paragraphs in the Annotated Code 
just previously cited [3 Fuzier-Her- 


man Annot. ed. Civ. Code. (Paris, 
1896) p 766 No. 688 et sea].” Des- 
lions v. La Compagnie Generale 


Transatlantique, 210 U. S. 95, 139, 28 
SCt 664, 52 L. ed. 973. 

{b] An administrator cannot 
maintain such action. To Guico-Co 
v. Del Rosario, 8 Ph. 546. 

14. Anglo-American law see Costs 
Dy Crone amamaresiig Cai.) p 699. 

15... Civil codes: Braz. art..153i7, ,et 
seq; Per. art’2200; P. R..§§ 1059, 1803; 
Penal codes: Ch. art 48; Cuba art 
puoi ex., “art. 301%) Phe art 1195, Sp. 
art 119. 

[a] In case of wounds, medical 
expenses are included. Peres Civ. 
Code art 2201. 

{b] In case of death by wrongful 
act the liability covers medical and 
burial expenses, damages to property, 
and support of widow, descendants 
(including posthumous) and ascend- 
ants, for a period equal to decedent’s 
expectancy of life but ending with 
beneficiaries’ marriage, majority, or 
self-support. In Slater v. Mexican 
Nat. R. Co., 194 U. S, 120, 128,24 SCt 
581, 48 L. ed. 900, these provisions 
were held unenforceable in an action 
for personal injuries, the court say- 
ing: “It is sufficiently obvious from 
what has been quoted that the decree 
contemplated by the Mexican law is 
a decree analogous to a decree for 
alimony in divorce proceedings—a de- 
cree which contemplates periodical 
payments and which is subject to 
modification from time to time as the 
circumstances change. See, also, 
Arts. 1376, 1377, of the Code of Pro- 
cedure, and Penal Code, Bk. 2, Art. 
363. The present action is a suit 
at common law and the court has no 
power to make a decree of this kind 


contemplated by the Mexican stat-, 


utes. ... But we are of opinion fur- 
ther that justice to the defendant 
would not permit the substitution of 
a lump sum, however estimated, for 
the periodical payments which the 
Mexican statute required. The mar- 
riage of beneficiaries, the cessation 
of the absolute necessity for the pay- 
ments, the arising of other circum- 
stances in which, according to law, 
the deceased would not have been re- 
quired to continue the support, all 
are contingencies the chance of which 
cannot be estimated by any table of 
probabilities. It would be going far 
to give a lump sum in place of an 
annuity for life, the probable value 
of which could be fixed by averages 
based on statistics. But to reduce a 
liability conditioned as this was to a 
lump sum would be to leave the 
whole matter to a mere guess. We 


MODERN CIVIL LAW 


Civil liability | 
may add that by Art. 225, concerning 


alimony, the right cannot be re- 
nounced, nor can it be subject to 
compromise between the _ parties. 


There seems to be no possibility in 
Mexico of capitalizing the liability. 
Evidently the Texas courts would 
deem the dissimilarities between the 
local law and that of Mexico too 
great to permit an action in the 
Texas state courts. Mexican Nat. R. 


Co. v. Jackson, 89 Tex. 107, 33 SW 
857, 59 AmSR 28, 31 LRA 276; St. 
Louis, ete, R. Co. v. McCormick, 


71 Tex. 660, 9 SW 540, 1 LRA 804.” 
See Mexican Cent. R. Co. v. Chantry, 
136 Fed. 316, 69 CCA 454. In view of 
these decisions the following may be 
considered as no longer stating the 
law. Mexican Cent. R. Co. v. Mar- 
shall, 91 Fed. 933, 34 CCA 133; Evey 
v. Mexican Cent. R. Co., 81 Fed. 294, 
26 CCA 407, 38 LRA 387; Mexican 
Cent. R. Co. v. Mitten, 13 Tex. Civ. A. 


653, 36 SW 282. But see Mexican 
Cent.enks tConugave -Gelral u66. phi. 
BY 

{c] Landlord and tenant.—(1) A 


lessor is not liable to a lessee for in- 
terference with the latter’s enjoy- 
ment by another lessee. Goldstein 
v. Roces, 34 Ph. 562 [cit Manresa 
Comm. Civ. Code art 1554]. (2) Dam- 
ages to a wrongfully evicted tenant 
do not include mesne profits. Mon- 
cada v. Cajuigan, 21 Ph. 184. (3) An 
occupant in good faith is not liable 
for damages. Ayllon v. Siojo, 33 Ph. 


145. (4) Otherwise if he is in bad 
faith. Fabian v. Paculan, 25 Ph. 26. 
[d] Where accused hired a bicy- 


cle and later refused to return it or 
to pay the rental, a provision for the 
latter in the criminal sentence was 
eliminated, the court saying: ‘Had 
the accused returned the bicycle at 
the end of the four days for which 
it was hired and failed or refused to 
pay for its hire, he could not have 
been held criminally liable for his 
failure to pay the amount of his in- 
debtedness. The fact that he failed 
and refused to return the bicycle in 
no wise changed the nature of that 
indebtedness. It. did. not) arise or 
result from the commission of the 
erime of which he is convicted. It 
was not ‘consequential damages’ 
(perjuicios), as that term is used in 
the above-cited article of the Code. 
The indebtedness under the rental 
contract was and is a thing wholly 
apart from and independent of the 
crime of estafa committed by the 
accused. No direct causal relation 
can be traced between them, and in 
the absence of such a relation, a 
judgment for the amount of the in- 
debtedness, with subsidiary imprison- 
ment in case of insolvency and fail- 
ure to pay the amount of the judg- 
ment, cannot properly be included in 
a judgment in the criminal action.’ 


ay (Sahv,. | Dionisio, BawWhy tih41. 348. 
See Eades v. Atlantic, ete., Co. 19 
Ph, 561, 

fe] Slander.—‘‘Inasmuch as_ the 


value of honor is a thing that can 
not be appraised, it is not possible 
to fix the amount of damages, nor 
can the payment of an indemnity be 
imposed upon the offender under arti- 
cle 18 of the code, by way of civil 
liability arising out of the criminal 
act.”’ Sentence Supr. Trib. Dec. 6, 
1882,.27 Jur) Cr. 414, 

{[f] Measure of damages for 
wrongful discharge of employee (1) 
is the same as in common-law juris- 
dictions. Logan v. Philippine Acety- 
lene Co., 33 Ph. 1277; Lemoine Vv. 
Alkan, 33 Ph. 162; Coleman:v. Hotel 
de France Co., 29 Ph. 323; Aldaz v. 
Gay, iit Phe i268: See Master and 
Servant §§ 134-152. (2 Plaintife, 
a painter by occupation, was engaged 
to paint the poles from which were 
suspended the trolley wires of a 
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for delicts covers restitution, reparation for dam- 
ages, indemnity for losses, and payment of costs.1° 
Damages to feelings are allowed under the civil 


traction company. While at work on 
February 8, 1901, the electric cur- 
rent was negligently turned on by 
the company, whereby plaintiff re- 
ceived a severe shock, causing him 
to fall to the ground. Plaintiff sus- 
tained severe injuries which took 
several months to heal and his right 
arm was permanently disabled by 
the accident. The age of the plain- 
tiff is not stated. His daily wage 
was four pesetas. He was awarded 
25,000 pesetas by the trial court and 
this judgment was affirmed on appeal 
to the supreme court. This was 
equivalent to approximately twenty 
years’ salary.” Sentence Supr. Trib. 
January “18, 1906, £414 edurseCive gous 
[paraphrased in Algarra vy. Sandejas, 
27 Ph. 284, 296]. 

{g] The measure of damages un- 
der the Employers’ Liability Act of 
1874 is that of the Anglo-American 
law, from which it is taken. Ta- 
mayo v. Gsell, 35 Ph. 953; Colome 
v. Guanica Centrale, 16 P. R. 442; 
Sosa.v.° American K.2Coj; 12 (aR. 
230. Compare Bezares v. Caguas 
Tramway Co., 16 P. R. 350. 

[h] Counsel fees (1) allowed as 

item of recovery. Lizares v. 
Hernaez, 40 Ph. 981 (stipulation); 
Seton Donna v. Inouye, 40 Ph. 728 
(stipulation); Mercado v. Ostrand, 37 
Ph. 179 (action for support); Dragon 
v. De la Cavada, 9 Ph. 461 (wrongful 
arrest in civil action). (2) Generally 
disallowed. Tan Te v. Bell, Ph. 
3643.0'TanuTiy vie Alvear é26 Phe 6b 
Orense v. Jaucian, 18 Ph. 553; Ortiga 
v. Enage, 18 Ph. 345; Osorio v. Trias, 
16 Bh, 511. 

{i] In prosecutions for various 
offenses; adultery.—Damages cannot 


‘be awarded in a criminal prosecution 


for adultery; they must be recovered 


in a sevarate civil action. U. S. v. 
Noriega, 31 Ph. 310. 
{ij] Estafa.— (1) Offender ad- 


judged to restore subject matter or 
indemnify owner for its value and 
to serve imprisonment until then. U. 
S. v. Singuimuto, 3 Ph. 176; U. S. v. 
Anacleto, 3 Ph. 172; U. S. v. Guzman, 
1 Ph. 138. (2) But such provision is 
omitted where it is already included 
in a civil judgment. U.S. v. Leyva, 
40.4: Ph. 143: (3) And the offender 
cannot be adjudged to pay damages 
for breach of contract of hire of arti- 


cle taken. U. S. v. Dionisio, 35 Ph. 
141. : 
[k] Estupro; rapto; violacion.— 


(1) In convictions for ‘estupro (se- 
duction), rapto (abduction) and vio- 
lacion (rape), the offender is obliged 
to endow the injured woman, and to 
recognize and support the offspring. 
Penal codes: Cuba art 468; Ph. art 
449; Sp. art 449. (2) Under Ph. Act 
No. 1773 (3), the injured one or her 
representatives “may also bring a 
civil action and recover therein civil 
damages from the guilty person.” 
G.0S. ve Limcanzeco, 9 «Ph. i740 iCive 
hundred pesos awarded). (3) The 
offender cannot escape liability by 
supporting the child in his own 
house. U. S. v. Alvir, 9 Ph. 576. 
(4) But there can be no recovery 
for seduction unless the act consti- 
tutes a crime. Tengco vy. Sanz, 11 
Ph. 163; Batarra v. Marcos, 7 Ph. 
156. But see U. S. v. Salud, 10 Ph. 
206. (5) Award of two thousand 
pesos reduced to one _ thousand. 
U. S. v. Salud, supra. (6) Indemni- 
ties of three thousand pesos for a 


rapto (abduction) reduced to one 
thousand. Wis OS? ayes Castenwiis4 
| Ph... 8083°U..S. ove Reyess~20 Phi obi, 
(7) Two hundred pesos awarded. U. 
Suzi ven DehlaliCruz, 6 Sime her Lie: (8) 


Where the injured one is married, a 
general indemnity (in this case five 
hundred pesas) is awarded. U. S. v. 
Yambao, 4 Ph. 204. (9) Five hundred 
pesos awarded victim of rape; but al- 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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law,!® while damages for physical pain and suffer- 
ing are not," at least in the Philippines.'§ 

[§ 131] 5. Quasi Delicts—a. Nature. 
facts of a case merely resemble a delict, but never- 
theless produce the same effect as a delict (namely, 
an obligation to pay damages or a penalty), we 
have a quasi delict.’’1® Such an obligation is usually 
distinguished from a purely delictual one by the 


lowance to father eliminated. U. S. 
v. Fernandez, 3 Ph. 380. (10) Prior 
to enactment of the Spanish civil 
code, offender could not substitute 
support of child in his own house 


for payment of indemnity. Sentence 
Supre Sribl SDeew 225061865, Dur: 
Civ.; Sentence Supr. Trib. April 26, 
te Sentence Supr. Trib. Dec, 5, 

[1]. Homicide.—(1) Indemnity of 


one thousand pesos awarded heirs of 
deceased. U.S. v. Mabilangan, 2 Ph. 


397. (2) Two thousand pesos 
awarded for asesinato (murder) 
committed for a reward. U. S. v. 
Cariaso; 4 Ph: 261; U.'S.-v.. Feria, 


2 Ph. 54. (3) Fifteen hundred pesos 
awarded for homicide “ina... tu- 
multuous affray.” U.S. v. Yacat, 1 
Ph. 443. (4) One hundred pesos 
awarded where homicide was commit- 
ted in defense of accused’s wife. U. 
S. v. Angeles, 6 Ph. 480. (5) Bight- 
een hundred pesos awarded for frus- 
trated asesinato, effected by shooting 
the victim in the back. U. S. v. 
Agoncillo, 83 Ph. 242. (6) One thou- 
sand pesos for death of minor child 
Manzanares v. Moreta, 38 


—(1) Six pesos awarded against two 
for beating complainant with canes. 
WUiaS sav. Gonzales; +7 Ph:s3538:; . .(2) 
Five hundred pesos award for gun- 
shot wound causing loss of arm. 
Us Stove Dozano,..8 Ph. 142... (3) Six 
hundred pesos awarded wife shot by 


husband. U. S. v. Villanueva, 2 Ph. 
61. (4) “With regard to the offense 
of lesiones, for example, the civil 


liability is almost always limited to 
indemnity for damages to the party 
aggrieved for the time during which 
he was incapacitated for work.’ 1 
Viada Comm. on Pen. Code p 539. 
(5) The liability passes to the heirs 
of those originally charged with it. 
Per. Civ. Code art 2209. 


[n] Proof of damages.—Barcello 
v. Manila Electric R., ete. Co., 29 
Ph, 351. 

16. See cases infra this note. 


“Counsel for defendant argue that 
the right of action here asserted has 
not survived for the reason that the 
damages claimed are alleged to have 
resulted from injury to the feelings 
of plaintiff, rather than to her person 
or property. ... The damages here 
demanded are. however, recognized 
by the law and jurisprudence of 
Louisiana as actual. or compensatory 
(Civ. Code, arts. 1//80, 1934, subd. 3, 
2315; Byrne v. Gardner, 33 La. Ann. 
6; Ross v. Goldman, 36 La. Ann. 132; 
Dirmeyer v. O’Hern, 39 La. Ann. 961, 
38 S 132; Steinhardt v. Leman, 41 La. 
Ann. 835, 6 S 665; Chaffe v. Macken- 
zie, 43 La. Ann. 1062, 10 S 369; Wim- 
bish v. Hamilton, 47 La. Ann. 246, 
16 S 856; Fitzpatrick v. Daily States 
Pub. Co., 48 La. Ann. 1116, 20 S 173; 
Lewis v. Holmes, 109 La. 1030, 34 S 
66, 61 LRA 274; Graham v. Western 
Union. Del: > Co, 109. Wa 1069.34.95 
91).” Johnson vy. Levy, 118 La. 447, 
452, 43 S 46, 111 AmSR 378,.9 LRANS 
1020, 10 AnnCas 722. 

“We have held, that the plaintiff 
had a legal right to stay on defend- 
ant’s land; he was driven therefrom 
by threats and violence. The outrage 
to his feelings for such wanton and 
unjustifiable conduct should right- 
fully be weighed and considered.” 
Enders v. Skannal, 35 La. Ann. 1000, 
1005. 

{a] Philippines—‘‘There remains 
to be considered the question of 
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‘¢Where the 


law.?1 


ity.?? 


damages for injury to feelings and 
reputation. There are no fixed rules 
for determining the amount of such 
damages. Taking all the facts and 
circumStances into consideration and 
following the rule laid down by this 
court in Jimenez v. Reyes, 27 Ph. 52, 
and Barretto v. Philippine Pub. Co., 
30 Ph. 88, the plaintiff is allowed 
P300 for damages to his feelings and 
reputation.” Choa Tek Hee v. Philip- 
pine ‘Pub. Co:, 34 Ph. 1447, 461. The 
above was written by the same judge 
who, in Algarra v. Sandejas, 27 Ph. 
284, 299, had interpreted Mercelo v. 
Velasco, 11 Ph. 287, as holding that 
Civ. Code art 1902 did “not extend 
to such incidents” as “injured feel- 
ings and the like.” 

17. [a] Porto Rico.—Judges of 
the United States court for Porto 
Rico have expressed the opinion that 
damages for pain and_ suffering 
might be awarded; but the authority, 
where any is cited, is that of the 
common law. See Torres v. Rubert, 
6 P. R. Fed. 701; Ubeda v. San Juan 
MiSntewOLe,, Comms tbe.  hedaa Does 
Wood ‘v. Valdes, "4 P. “R. Fed. 165: 


Guzman vy. Herencia, 4 P. R. Fed. 
105. 

[b] In Louisiana there are dicta 
to the effect that such damages 


might be allowed but they were not 
nor is any civil law authority cited 
in that behalf. Rutherford v. 
Shreveport, etc., R. Co., 41 La. Ann. 
793, 6 S 644; Donnell y. Sandford, 11 
La. Ann. 645. 

18.. Marcelo v. Velasco, 11 Ph. 287, 
290 (“For the _ profits which the 
plaintiff failed to obtain, spoken of 
in the latter part of this article, the 
plaintiff was allowed to recover, and 
the question is, whether the value of 
the loss which she suffered can be 
extended to the pain which she ex- 
perienced by reason of the accident. 
We have found nothing either in the 
judgments of the supreme court of 
Spain or in any of the commentaries 
which would permit such a recovery. 
The phrase 4 reparar el daflo causado 
(to repair the damage caused), found 
in article 1902 of the Civil Code, 
above quoted, is also found in article 
119 of the Penal Code’’). ; 

19. Sohm Rom. L. (3d ed) p 424. 
See Justinian Inst. IV, V. 

20. Civil codes: Arg. art 1142 
(1108); Guat. art 2276; Per. art 2190; 
Ur. art. 1319. 

o. Civil, codes; -Argrart., 1141 
(1107) ey seq; Belg. art 1382 et seq; 
Ch. art 2314 et seq; Col. art 2302 et 
seq; C. &. tit I], lib IV; Fr. art 1382 
et seq; Hay. art 1168 et seq; La. Rev. 
tit, WV) <c 2) arts’ (2292, 2315 Per, art 
2190 et sea; Que. art 1053 et seq; 
Ur, art 1319; Bol. vart 966; Dom.) art 
1382; Guat. art 2276 et seq; It. art 
1151 et sea; Nic. art 2509 et seq; 
Pan. Canal Z. art 2302 et seq. 

“The Roman characterization of 
these obligations as arising ‘quasi ex 
delicto’ has survived in the French 
‘quasi-delits’ and the Italian ‘quasi- 
delitti.’ ” 2 Sherman Rom. L. in 
Mod. World (2d ed, 1922) p 385. 

“Tn all such cases it is the implied 
and not the contractual liability, of 
natural persons or of artificial beings 
that is treated of, and it is founded 
on fault, negligence, imprudence, or 
want of skill, and constitutes the act 
an offense, or quasi offense, and the 
obligation of participants, solidary.” 
Cline v. Crescent City R. Co., 41 La. 
Ann. 1031, 1039, 6 S 851. 

[a] Porto Rico.—‘‘Although sec- 
tion 1803 of the Revised Civil Code 
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absence of an injurious intent (dolus) on the part 
of the one held responsible,?° and thus the concep- 
tion of quasi delicts is retained 'in the modern civil 


[§ 132] b. Instances—(1) Judicial Responsibil- 
Judicial officers are liable under the civil law 
for certain acts of malfeasance or nonfeasance.”* 


[§ 133] (2) Responsibility for Another’s Delicts. 


is the same as article 1902 of the 
Spanish Civil Code, by reason of the 
political change brought about in the 
Island and the establishment of the 
new penal system, the provisions 
thereof had and still have a wider 
range of application and afford a 
basis for the exercise of civil ac- 
tions arising from  quasi-criminal 
fault and negligence, and the exer- 
cise of actions resulting from crimi- 
nal fault and negligence.” Diaz v. 
Se Juan’ Light, ete, Co, 17 PRs 64, 

22. Anglo-American law see Judges 
§ 115 et seq. 

23. Civil codes: Braz. arts 228, 
294 (providing damages for allowing 
alienation of dotal property in other 
cases than those prescribed by law), 
420, 421 (or failure to require suffi- 
cient bonds of tutors, etc.); Cuba arts 
203 (imposing damages for failure to 
provide for those subject to guardian- 
ship), 232 (or to convene the family 
council) [see also infra this note 
[d]]; Ger. art 1674; Mex. Pen. Code 
arts 347, 348. 

fa] Roman law.—‘“Such an action 
is regarded as quasi-delictual, be- 
cause it is available, not only in 
cases of deliberately unfair decisions, 
but also in cases of less serious er- 
rors due to what. was called the ‘im- 


prudentia judicis,’ such errors, for 
example, as overlooking the day 
fixed for a trial, disregarding the 


rules of law concerning adjournment, 
and so forth. It would, however, be 
quite wrong to suppose that the ac- 
tion in question could be brought on 
the ground that the judgment was 
unjust in substance.” Sohm Rom. L. 
(8d ed) p 424 [cit Lenel Edictum 
pp 136, 137]. 

{b] Philippines. —In Alzua_v. 
Johnson, 231 U. S. 106, 111, 34 SCt 27, 
58 L. ed. 142 [aff 21 Ph. 308], where 
a justice of the supreme court was 
sued for alleged malfeasance the 
court, per Holmes, J., said: ‘We 
regard it as fundamental that the 
immunity of the defendant from this 
Suit is the same as that of judges in 
the United States, which is estab- 
lished beyond dispute. Bradley v. 
Fisher, 13 Wall. (U. S.) 335, 20 L. ed. 
646; Randall v. Brigham, 7 Wall. 
(U. S.) 523, 19 L. ed. 285. Whatever 
may have been the Spanish law this 
is a principle so deep seated in our 
system that we should regard it as 
carried into the Philippines by im- 
plication aS soon as we established 
courts in those islands. Viole eis 
Acts of Philippine Commission Nos. 
136, 222, pp. 252, 556. Act of Con- 
gress of July 1, 1902, c. 1369, §§ 1, 5, 
32 Stat. 691, 692. Reasons somewhat 
analogous to those adverted to in 
Carmine tonueven Unt Sa0r2083 Ue oamelyuaty 
28 SCt 203, 52 L. ed. 367, make the 
rule perhaps more important in the 
Philippines than it is here. It is 
true that in Act No. 109, § 9, of the 
Philippine Commission (1901), it is 
provided that ‘nn judge, justice of 
the peace or assassor shall be liable 
to a civil action for the recovery of 
damages by reason of any judicial 
action or judgment rendered by him 
in good faith, and within the limits 
of his legal powers and jurisdiction,’ 
and it is argued that this. imports 
that any judge shall be liable for a 
judgment rendered in bad faith. But 
without considering the question of 
power, we are of opinion for the 
reasons to which we have referred 
that this should not be construed 
to convey such an implication, at 
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A party’s responsibility is not limited to his own 
acts; he is responsible also for the delicts of others 


least as to judges of the Supreme 
Court.” 

[ec] Porto Rico.—The same rea- 
soning quoted last above would seem 
applicable here. The provisions of 
the Cuban code above mentioned are 
omitted from the revised civil code 
of Porto Rico. 

[ad] Spain.—Ley Organica del Po- 
der Judicial (Organic Law of the 
Judiciary), arts 260-266 (whose pro- 
visions are set out in Alzua y. John- 
son, 21 Ph, 308, 340 note, where it 
is observed: “The liability (respon- 
sabilidad) of Spanish judicial officers 
was limited to the indemnification 
(resarcimiento) of damages to pri- 
vate persons when in the exercise of 
their functions they violated the laws 
through negligence or inexcusable 
ignorance; and it was further ex- 
pressly provided that such negligence 
or ignorance is to be deemed inex- 
cusable when it appears that those 
officers have pronounced a ruling or 
judgment manifestly contrary to the 
law, or when they have failed to take 
some step or to comply with some 
formality which the law expressly 
prescribes, upon such _ conditions 
that the failure so to do invali- 
dates the proceeding’). These pro- 
visions are supplemented by the 
specific ones noticed above in the 
Cuba code. 

24 Lobingier Ev. Rom. L. (2d ed, 
1923) p 31; Civil codes: Arg. art 1147 
(1113) et seq; Belg. art 1384 et seq; 
Braz. arts 1521, 1527; Ch. art 2320 
et seq; Col. art 2347 et seq; C. R. art 
1047 et seq; Cuba art 1903 et sea; 
Fr. art 1384 et seq; Hay. art 1170 
et sea; La. Rev. art 2317 et seq: Pan. 
art 1645 et seq; Par. art 1113 et seq; 
Per art 2191 et. seq:) Ph. art 1902 
et seq; P. R. § 1804 et seq; Que. art 
1054; Sp. art 1903 et seq; Ur. arts 
1320, 1324 et seq; Mex. Pen. Code art 
329 et seq; Bol. art 968; Dom. art 
1384; Guat. art 2277 et seq; It. art 
1153 et seq; Nic. art 2511 et seq; 
Pan, Canal Z. art 2347 et seq; Marion- 
neaux v. Brugier, 35 La. Ann. 13; 
Cerf v. Medel, 33 Ph. 37. 

“The general rule is, then, that a 
person is liable for his own acts or 
omissions, and if he is ever called 
upon to answer for the acts or omis- 
sions of others, this would constitute 
an exception to the general rule. 
Such exceptions are contained in the 
law and consist in imposing respon- 
sibility: (1) For damages caused by 
persons under the custody or depen- 
dency of the responsible party; (2) 
for those caused by animals kept by 
him for his own service, convenience, 
or recreation, or by those which he 
makes use of for the same purpose, 
though not his property; (3) for dam- 
ages caused by the ruins of a build- 
ing or resulting from the industry in 
which he is engaged, or due to some 
other specified causes; (4) for those 
caused by objects thrown or fallen 
from an _ inhabited house or part 
thereof. But as it appears to be re- 
pugnant to natural reason and to the 
general principle of law that any one 
should be held liable for the faults 
of others, legists have tried to ex- 
plain the reason for these exceptions, 
and propounded different theories to 
justify them.” Velez v. Llavina, 18 
P. R. 634, 641. 

[a] Theories of liability. — (1) 
France: “[A] theory, that originat- 
ing in the preparatory labors on the 
French code, found the reason of 
such liability of one person for an- 
other, in the utilization of the sery- 
ices of the employe, animals, or 
things, because to this the damage 
was due, and they reached the con- 
clusion of the presumption of abso- 
lute fault through those who were 
under his authority or dependency, a 
theory which .was impugned by 
Lessona and others on the ground 
that such presumption juris et de 
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jure was in contradiction to the natu- 
ral order of things, according to 
which, instead of carelessness and 
remissness in the choice of employes, 
or of negligence in watching them, 
self-interest, as a rule, prompted one 
to select as employe or clerk a com- 
petent person, and by the same self- 
interest he was inclined to watch 
him; whence they concluded that a 
feigned or presumed fault is gener- 
ally an injustice.” Velez v. Liavina, 
18 P. R. 634, 642. , (2) Italy:; “Ac- 
cording to the Italian theory indorsed 
by Giorgi, Mosca, Sechi, and others, 
the liability contained in these excep- 
tions is based on a presumption of 
absolute fault in choosing or watch- 
ing, for which reason some of them 
exclude such liability when no free- 
dom was allowed in the choice or 
when there was no possibility of 


vigilance.”’ Velez v. Liavina, 18 P. R. 
634, 642. (3) Porto Rico: ‘Others 
find the reason for this liability, 


either in the relation of authority or 
seigniory, in the directions which it 
behooves principals to give their sub- 
ordinates, in the growing danger at- 


tending the present industrial organ- 
ization, in pecuniary interest; and 
others in representation—that is, 


that the responsible party does ju- 
ridically by himself what he does 
through the agency of another; 
whence the mere fact of a substitu- 
tion carries with it the liability of 
the person substituted, some authori- 
ties declaring that representation or 
substitution is the cause of liability. 
As to our Civil Code, it is based on 
the principle of the juris tantum 
presumption of fault derived from the 
fact that due care and vigilance were 
not bestowed on the acts of the sub- 
ordinate in order to avoid the dam- 
age, for which reason the last para- 
graph of section 1804 relieves from 
liability persons responsible for the 
acts of others when they prove that 
all the diligence of a good father of 
a family was employed by them to 
avoid the damage.” Velez v. Liavina, 
18 P. R. 634, 642. (4) Spain: Man- 
resa “declares that in this the Span- 
ish Civil Code did not follow the 
Italian school, but the French doc- 
trine. The cause of the obliga- 
tion imposed is not representation 
or interest, but is the implied failure 
of the presumption of the duties of 
precaution and prudence imposed by 
the civil bonds that join the person 
obligated with the persons for whom 
he should repair the damage caused. 
For this reason the Code places such 
an obligation among those that pro- 
ceed from wrong or negligence.” 12 
Manresa Comm. on Civ. Code pp 611, 


617: 

[b] Culpa  aquiliana. — ‘Article 
1903 of the Civil Code is not applica- 
ble to obligations arising ex con- 
tractu, but only to extracontractual 
obligations—or to use the technical 
form of expression, that article re- 
lates only to culpa aquiliana and not 
to culpa contractual.” Cangeo_ v. 


Manila R. Co., 38 Ph. 768, 771 (per 
Fisher, J.). 
25. See infra this note. 


[a] These may include one’s 
wards or pupils living with him, 
Que. Civ. Code art 1054. See code 
provisions supra note 24. 

[b] Children.—(1) Unlike the com- 
mon law (see Parent and Child [29 
Cyc 1665]) the civil law, as will be 
seen by the authorities just cited, 
holds the father, and in case of his 
death or incapacity, the mother, lia- 
ble for damages caused by their 
minor children residing with them 
(See Ur. Civ. Code art 1320). 

{c] Nature of the liability.—(1) 
Under the early Roman law, “the 
Paterfamilias was answerable for the 
delicts (or torts) of his Sons under 
Power. He was similarly liable for 
the torts of his slaves; but in both 


who stand in ‘a certain relation to him.”4 
may be responsible for delicts of his children,”® 
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Thus he 


cases he originally possessed the 
singular privilege of tendering the 
delinquent’s person in full satisfac- 
tion of the damage.” Maine Anc, L 
p 140. (2) “Under the law prior to 
Justinian a noxal action could also 
be brought against a paterfamilias 
in respect of delicts committed by 
the filiusfamilias.” Sohm Rom. L. 
(8d ed) p 425; Mullins v. Blaise, 37 
La. Ann, 92, 93 (where a young 
child so discharged a Roman candle 
that it struck another child in the 
eye, the former’s father was held 
liable. ‘It is true,’ said the court, 
“that by reason of the tender years 


and lack of discérnment of _ the 
minor, this fault may not _be, in a 
legal sense, imputable to him. But 


the exploded vagary of Toullier that 
this is a reason for exempting the 
father from liability can find no 
recognition at our hands. The law 
itself imputes the fault to the father. 
It presumes that it resulted from 
lack of sufficient care, watchfulness 
and discipline on his part, in the ex- 
ercise of the paternal authority. This 
is the very reason and foundation of 


the rule. For like reason the law 
imposes responsibility upon the 
owner for damage occasioned by his 
animals, who have certainly no 


greater powers of discernment than 
the infant of tender years. See on 
this point, 5 Marcadé 270; 2 Mour- 
lon, p. 888”). To same effect Miller 
Vv... Meche, 111 La, 143, 935 -S 7491; 
Marionneaux v. Brugier, 35 La. Ann. 
13; Cleaveland v. Mayo, 19 La. 414. 
(3) Nor is the liability confined to 
physical acts; it extends to all de- 
licts, even to the breach of a mar- 
riage promise. Internoscia v. Bonelli, 
28 Que. Super. 58, 60 (this “is not 
a contractual but a delictual fault. 
The majority of the authors of the 
French jurisprudence, as well as our 


own, seem to me practically all 
agreed as to this. [2 Laurent, 304 
& seq., 3 Demol, 28 & seq. Larom- 


biere, on art. 1227 C.N., 5 Aubry and 
Rau, sec. 454, note 26, Fuzier Her- 
man Code, art. 1382-83, 2124 & seq,., 
Sirey 33, 1 Sourdat 446, 1 Marcade, 
563, Benning v. Grange, 14 LCJur 
284, where the breach is expressly 
described as a personal wrong, and 
the action based on it declared to be 
in consequence triable by jury]. 
Chamberland v. Parent, Que. L. 
299, and cases cited in 5 Mignault 
page 3869. This being so, I do not 
see what distinction is to be made 
between the father’s responsibility 
for damages resulting from such de- 
lictual fault of his minor child, and 
that for damages caused by any 
other act of such child. Article 1054 
makes no such distinction. It covers 


all damages caused by the minor 
child without distinction’’). (4) 
Nevertheless the liability is exclu- 


sively delictual. Referring to the 
Louisiana code provision (art 2318) 
it was observed: “This article is 
found in the Code under the head 
of quasi offences, and it would be 
absurd to extend its interpretation 
and application to the contracts of 
minors.” Doumeing v. Haydel, 9 La. 
446, 448. (5) The father of a de- 
mented son over age, dwelling in the 
parental home, is not responsible for 
the son’s delicts, where the son had 
long been free from parental author- 
ity and it does not appear that the 
father knew of the dangerous char- 
acter of the son’s affliction nor that 
the former’s intervention was in- 
voked. Theroux v. Carrier, 21 Que. 
Super. 156. 

[dad] Parental control.—(1) While 
the child must reside with the parent, 
the latter need not actually be in the 
house at the time of the injury. 
“No such limitation was intended” 
said the court in Mullins vy. Blaise, 
37 La. Ann. 92. (2) But where the 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number 


ihe 


? 


itera | 


of his wife?* or of his servants and 


custody of the child has been as- 
sumed by an officer of the law, as 
when summoned by the sheriff to 
serve in a posse comitatus, the 
parental responsibility ceases. For, 
as was observed in Coats v. Roberts, 
35 La. Ann. 891, 892: “Paternal re- 
sponsibility is the consequence and 
offspring of the paternal authority. 
Whenever the law terminates or in- 
terrupts the latter, the former is, at 
the same time, terminated or inter- 


rupted. In France, the minor above 
the age of eighteen years is per- 
mitted voluntarily to enroll in the 


army against the will of his parents. 
2 Toullier, No. 1048. With us he is, 
after the same age, subject to militia 
duty. Acts of 1878, p. 268. Would it 
be claimed that the parental re- 
sponsibility would continue while the 
minor was thus engaged in military 
service, and subject to an authority 
entirely exclusive of his own? The 
fact that, in the case at bar, the 
suspension of the paternal authority 
did not last long enough to disturb 
the residence of the minor with his 
father, cannot affect the case. Such 
residence is only important in the 
eye of the law, as affording the op- 
portunity of exercising the paternal 
authority, and while such authority 
is lawfully suspended, it is of no 
‘more consequence than would be the 
like residence of an emancipated or 
major child.” 


Le] Objects expelled from family 
dwelling.—(1) A remnant of the 
formerly almost universal liability 


of the paterfamilias is found in the 
rule which makes the head of the 
household responsible for injuries 
caused by objects thrown or falling 
from the family dwelling. Civil 
codes: Braz. art 1529; Cuba art 1910; 
Pans artei652°" Per. art '2197--Ph: art 
LILO eP Ss sil Sp. art. 1910) 
Domat Civ. L. 71. (2) ‘““Where some- 
thing is thrown or poured out of a 
room to the injury of another, the 
praetorian actio de effusis vel de- 
jectis is available against the occu- 
pier, or occupiers, of the room.” Sohm 
Rom. L. (3d ed) p 424. 

Anglo-American law 
and Child [29 Cyc 1665]. 

26. Civil codes: Ch. art 2320; Col. 
art 2347 et seq. 

Anglo-American law see Husband 
and Wife § 413. 

27. "Civil codes: Arg.» art, 1153 
Cite ee Braz. art, Lo2)) (RIL)* Charts 
2320, (2322; Col. art 2349; C. R. art 
1048; Cuba art 1903; Ger. art 831; 
La. Rev. arts 176, 2320; Pan. art 1645; 
Parrartew119 ‘Per. art 2Zloi- PO Rens 
1804; Que. art 1054; Sp. art 1903; Ur. 
art 1324; Bele. art 1384; Bol. art 968; 
Dom. art 1384; Fr. art 1384; Guat. 
art 2277; Nic. art 2511; Pan. Canal Z. 
art 2349; Mex. Pen. Code art 330 et seq. 

{a] Philippines.—(1) Civ. Code 
art 1903. (2) “It is clear that the 
defendant company can not avail it- 
self of the last paragraph of article 
1903 of the Civil Code, since that pro- 
vision has reference to liability in- 
curred by negligence in the absence 
of contractual relation, that is, to the 
culpa aquiliana of the civil law. It 
was therefore irrelevant for the de- 
fendant company to prove, as it did, 
that the company had exercised due 
care in the selection and instruction 
of the motorman who was in charge 
of its car and that he was in fact an 
experienced and reliable servant.” De 
Guia v. Manila Electric R., etc., 
40 Ph. 706, 710. 

[x] Porto Rico.—Where an em- 
ployer has used due care in the selec- 
tion of an independent contractor, he 
is not liable for any injuries to third 
persons resulting from the acts or 
omissions of the contractor. Oritz 
v. Ezquiaga, 10 P. R. Fed. 350. 

{b] Roman law.—‘'The delict of a 
slave (unlike his contract, § 88 I) 
renders the master liable to a noxal 
action. That is to say, the action to 
which the delict of the slave gives 
rise may be brought against the mas- 


see Parent 


Co, 
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employees?’ of a | limited class,?* while acting within the scope of their 


ter in the shape of a noxal action. 
The master has the alternative of 
either taking the consequences of the 
delict upon himself or of surrender- 
ing the slave to the injured party 
(noxee dare).’” Sohm Rom. L. (3d 
ed) p 425. 

{c] Civil law theory of master’s 
responsibility; Philippines.—(1) “The 
American doctrine of respondeat su- 
perior is based upon the theory that 
the principal is present in the acts of 
his agent, and is aS much responsible 
as if actually performing the act it- 
self. This is sometimes called the 
theory of representation.” Atlas 
Transfer Co. v. Porto Rico R., etc., 
Co., 6 P. R. Fed. 196, 200. See gen- 
erally Master and Servant § 1446 et 
seq. (2) “The liability, which, under 
the Spanish law, is, in certain cases 
imposed upon employers with respect 
to damages occasioned by the negli- 
gence of their employees to persons 
to whom they are not bound by con- 
tract, is not-based, as in the English 
Common Law, upon the principie of 
respondeat superior—if it were, the 
master would be liable in every case 
and unconditionally—but upon the 
principle announced in article 1902 
of the Civil Code, which imposes 
upon ail persons who by their fault 
or negligence, do injury to another, 
the obligation of making good the 
damage caused. One who places a 
powerful automobile in the hands of 
a servant whom he knows to be 
ignorant of the method of managing 
such a vehicle, is himself guilty of 
an act of negligence which makes 
him liable for all the consequences 
of his imprudence. The obligation to 
make good the damage arises at the 
very instant that the unskillful serv- 
ant, while acting within the scope 
of his employment, causes the injury. 
The liability of the master is per- 
sonal and direct. But, if the master 
has not been guilty of any negligence 
whatever in the selection and direc- 
tion of the servant, he is not liable 
for the acts of the latter, whether 
done within the scope of his employ- 
ment or not, if the damage done by 
the servant does not amount to a 
breach of the contract between the 
master and the person injured. It is 
not accurate to say that proof of 
diligence and care in the selection 
and control of the servant relieves 
the master from hability tor the lat- 
ter’s acts—on the contrary, that 
proof shows that the responsibility 
has never existed. As Manresa says 
(vol. 8, p. 68) the liability arising 
from extra-contractual culpa is ai- 
ways based upon a voluntary act or 
omission which, without willful in- 
tent, but by mere negligence or in- 
attention, has caused damage to an- 
other.” Cangco v. Manila KR. Co., 38 
Ph. 768, 772 (per Fisher, J.). (3) 
“DPhis theory bases the responsibility 
of ‘the master ultimately on his own 
negligence and not on that of his 
servant. This is the notable pecu- 
liarity of the Spanish law of negli- 
gence. It is, of course, in striking 
contrast to the American doctrine 
that, in relations with strangers, the 
negligence of the servant is conclu- 
Sively the negligence of the master.’ 
Bahia v. Litonjua, 30 Ph. 624, 627 
(per Moreland, J.). To same effect 


Cangeco Vv. Manila, Rav Cost) supra; 
Yamanda v. Manila R. Co., 33 Phoess 
Chaves v. Manila Electric Rixete:, 


Copel eh: 475 
Ph. 663. 

Porto Rico: The basis of civil law 
liability in such cases is not re- 
spondeat superior but the relation- 
ship of paterfamilias. Acosta v. 
Porto Rico Gas Co, 7 RP. R. Fed. 
475, 483, 484. 

28. See authorities supra note 27; 
and infra this note. 

[a] What employees included.— 
(1) Under the code provisions above 
cited (note 27) the employers whose 
liability is fixed are the ‘‘owners or 
directors of any establishment or 


Johnson vy. David, 5 


business’’ and the Philippine supreme 
court holds that the ordinary private 
employer is not liable for damages 
caused by his employee. Thus the 
owner of a private vehicle is not 
usually liable for the negligence ‘of 
his driver (Johnson v. David, 5) Ph. 
663), (2) even though the former is 
present in the ear, “unless the> regli+ 
gent acts of the driver are continued 
for such a length of time as to,give 


man v. Underwood, 27 Ph. " 
(3) “On the other hand, the master, is 
liable for the negligent acts_0 his 
servant where he is the owner® or 
director of a business or enterp HER 
and the negligent acts are committe 
while the servant is engaged, inh 
master’s employment as such-* palatine 
Cerf v. Medel, 33 Ph. 37, 41° “Cwhers 
a complaint alleging negligence on 
the part of the driver of a~publi¢ 
automobile belonging to defendant as 
the proprietor of the establishment 
was held to state a cause of action). 
(4) In Bahia v. Litonjua, 30 Ph. 624, 
627, the lessee of an automobile 
which, guided by the owner’s chauf- 
feur, struck and killed a child lean- 
ing against the house of its parents, 
was absolved from liability, although 
treated as the chauffeur’s employer, 
(5) So the owner of an automobile 
establishment was held liable for the 
failure to promulgate “proper in- 
structions” for the guidance of its 
drivers though the one in question 
had “a long and satisfactory record” 
and the car was ‘a safe and proper 


one.” Yamada v. Manila R. Co., 33 
Leda tebe PAE 
[b] Apprentices are included 


among those for whose acts teachers 
and directors of arts and trades are 
liable. Civil codes: Ch. art 2320; 
Per: art 2191. And see especially 
Spanish codes supra note 27. 

{[c] Imnkeepers and carriers (1) 
are likewise liable to their patrons 
for damage caused by servants and 
employees of the former. Civil codes: 
Arg. art 1152 (1118) et seq; Belg. arts 
1782),.1953;5 Braz. art 1627 \(1V))3) Cuna, 
arts 1601, 1784; Fr: arts 1782, mh 4 
Hay. arts 1552, 17203) Da: Rev. ar 
2751, 2967; Pan. arts 1353, 1476, ttt 
Par. art 1118 et seq; Per. art 2195: 
Phis ants, L601, 21 7e4 Peer uss aoGds 
1784; Sp. arts 1601, 1784; Ur. arts 
1325, 2278, 2279; Mex. Pen. Code art 
334 et seq;-Bol. art 1311; Dom. arts 
1782, 1953; Guat. art 2280; Maxwell 
We poouthern se Pace Teco Ua sunelaa 
Ann. 385, 17 S 287; Woodworth v. 
Morse, 18 La. Ann. 156; Blossman 
v. Hoover, 16 La. Ann. 160; Bailey 
v. Stewart, 1 Rob. (La.) 410. (2) 
Quebec: Civ. Code arts 1675, 1815. 
(3) The-last named article, unlike 
the English law, applies to a boarder 


as well as to a mere temporary 
guest. Greene y. Windsor Hotel 
Co., 26 Que. Super. 97, Ann 
Cas 12. (4) Roman law: ‘“Ship- 
owners (nautae), innkeepers (caup- 
ones), and. stable-keepers (stabu- 


larii) are answerable by the prae- 
torian law for delicts committed by 
their servants while acting within 
the scope of their employment.” 
Sohm Rom. L. (3d ed) p 425. (5) 
Anglo-American law see Innkeepers 
32_C. J.’ p 525. 

[d] Special agents of the state.— 
(1) Some codes also impose liability 
upon the state ‘‘when it acts through 
a special agent and not through the 
regular officials.” Civil codes: Cuba 
art 1903; Mex. art 330 at seq; Pan. 
art 1645; P. R. § 1804; Sp. art 1903; 
Act Introductory to Ger. Civ. Code 
art 77. (2) Philippines: Civ. Code art 
1903. (38) A chauffeur of the Philip- 
pine general hospital is not a “spe- 
cial agent” in this sense, so as to 
render the insular government liable 
for a collision due to his negligence. 
Merritt v. Insular Govt., 34 Ph. 311. 
(4) But municipal councilors aré, 
Mendoza v. De Leon, 33 Ph. 508. 
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mals and from Inanimate Objects. 


29. See cases infra this note. 

[a] Illustrations.—(1) Action of 
street railway foreman in dissuading 
other employees from trading with 
plaintiff is not within scope of em- 
ployment so as to bind company. 
Graham v. St. Charles St. R. Co., 47 
La. Ann. 1656, 18 S 707, 49 AmSR 
436. (2) So of a plowman’s act in 
negligently dropping a lighted match 
which started a fire. Le Breton v. 
Kennedy, 27 La. Ann. 432. (3) An 
overseer is not acting within the 
scope of his employment, although 
making his rounds, in striking and 
killing a minor employee. Marrero v. 
Lopez, 15 P. R. 746. 

[b] Where the act was not within 
the scope of his employment, and 
where the accident was not the natu- 
ral and probable result of intrusting 
the servant with the instrumentality 
with which the injury was inflicted, 
the master is not liable. Martinez v. 
Trujillo, 24 P. R. 271. To same effect 
Colon v. Perez, 27 P. R. 685. 

30. Lobingier Ev. Rom. L. (2d 
ed, 1923) p 105; Civil codes: Ch. art 
2322" Cols art 234% (in Substance)’; 
Cuba art 1903 [compare art 1104]; 
Fr. art 1384; Pan. art 1645; Per. art 


2194 et seq (in Substance); Ph. art 
190330 PS R818 045- Que. wart “1054; 
Sp, art 1903 [compare ‘art. 1104], 
Ur, jart 13243 Nie. wart. 25123") Pan. 


Canal Z. art 2347; Cangco v. Manila 


R. Co., 38 Ph. 768; Merritt v. Insular ! 


Govt., 34-Ph: 311; Cert v. Meael, 33 
Ph. 37; Yamanda v. Manila R. Co., 33 
Ph. 8; Chaves v. Manile HPlectric R. 
Co., 31 Ph. 47; Bahia v. Litonjua, 30 
Ph. 624; Senior v. La Compania Mar- 
tima, 6 Ph. 215; Atlas Transfer Co. 
Worle ERleOr ht. sel, 1CO., 0 bo. Jkt. 
Fed. 196; Velez v. Liavina, 18 P. R. 
634. : 
“Tt is to be observed, that in th 
French Code, the parental responsi- 
bility attaches only in case the 
father ‘shall not prove that he was 
unable to prevent the act which gave 
rise to the damage.’ C. N. 1384. This 
restriction is omitted in our Code. 
We have not emphasized this dis- 
tinction, because, even under the 
French authorities, we believe the 


defendant in this case would be held 
responsible.” Mullins v. Blaise, 387 
La, Ann. 92, 94. ‘‘The following, in 


substance, is the text of Fuzier-Her- 


mann, vol. 3, p. 88, No. 77, in refer-' 


ence to the article of the Civil Code, 
No. 2,318: Held, that the father is 
not liable if he proves that owing to 
his absence he could not prevent the 
deed. Again, it is not negligence per 
se for a father to place a pistol at 
the disposition of his grown minor 
son. Id. But here, different from 
the case referred to by Fuzier-Her- 
mann, it does not appear that the 
father knew that his son left his 
home with a weapon.” Miller v. 
Meche, 111 La. 143, 147, 35 S 491. 
“The law here in effect adopts the 
standard supposed to be supplied by 
the imaginary conduct of the discreet 
paterfamilias of the Roman law. The 
existence of negligence in a given 
case is not determined by reference 
to the personal judgment of the actor 
in the situation before him. The 
law considers what would be reck- 
less, blameworthy, or negligent in 
the man of ordinary intelligence and 
prudence and determines liability by 
that!’ Picart’ vy. Smith, Wot iP. 1309, 
813 (per Street, J.). ~-‘I do not see 
that the declaration shows that the 
father could not have prevented the 


conduct complained of on the part of: 


But the presumption of negligence 
on the part of the one charged with responsibility 
may be rebutted by showing that he exercised the 
diligence of a bonus paterfamilias.*° 
of course, be no liability where the act of the serv- 
ant resulting in the injury was not negligent.** 

[§ 134] (3) Responsibility for Injuries by Ani- 
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There can, 
or Cautio (It. 


The owners and 


his minor child, which the plaintiff 
alleges caused him damage. The 
mere fact that he was not present 
when his daughter broke off her 
engagement, does not, of itself, prove 
that he could not have prevented her 
from doing so. Still less does it 
establish that he could not have pre- 
vented the entire line of action on 
her part, beginning with what on the 
face of the declaration appears to 
have been an ill-considered engage- 
ment, which gave rise to the damage 
sought to be recovered.’ Internoscia 
v. Bonelli, 28 Que. Super. 58, 61. 

[a] “The death of. the child 
caused by a defect in the steering 
gear of the automobile immediately 
raised the presumption that Leynes 
was negligent in selecting a defective 
automobile or in his failure to main- 
tain it in good condition after selec- 
tion, and the burden of proof -was on 
him to show that he had exercised 
the care of a good father of a family. 
As to selection, the defendant has 
clearly shown that he exercised the 
care and diligence of a good father 
of a family. He obtained the ma- 
chine from a reputable garage and 
it was, so far as appeared, in good 
condition. The workmen were like- 
wise selected from a standard garage, 
were duly licensed by the Govern- 
ment in their particular calling, and 
apparently thoroughly competent. 
the machine had been used but a 
few hours when the accident occurred 
and it is clear from the evidence 
that the defendant had no notice, 
either actual or constructive, of the 
defective condition of the steering 


gear.” Bahia v. Litonjua, 30 Ph. 
624, 627. 
[b] Negligence of a servant of a 


public enterprise is presumptively 
the negligence of the enterprise; but 
such presumption may be overcome 
by proof showing that in the selec- 
tion of the servant and in supervis- 
ing him the company exercised the 
care of a good father of a family. 
Cerf v. Medel, 33 Ph. 37. 

{c] Im criminal cases as well as 
in civil cases the presumption may 
be rebutted. U. 8S. v. Bonifacio, 34 
Ph. 65. 

{[d] Limitations.—‘‘It is clear 
that the defendant company can not 
avail itself of the last paragraph of 
article 1903 of the Civil Code, since 
that provision has reference to lia- 
bility incurred by negligence in the 
absence of contractual relation, that 
is, to the culpa aquiliana of the civil 
law. It was therefore irrelevant for 
the defendant company to prove, as 
it did, that the company had exer- 
cised due care in the selection and 
instruction of the motorman who was 
in charge of its car and that he was 
in fact an experienced and reliable 
servant.’’ De Guia v. Manila Electric 
Ry ete: Cor40) Bhi 70C 70. 

[e] Where the parent has given 
the child a Christian training and a 
good example, doing what he could 
to prevent the injury, the former is 
not liable. Thibaut v. Blouin, 16 
Que. Super. 98 

{[f] Where relation of employer 
and independent contractor exists, 
the rule of bonus paterfamilias has 
no application, Oritz v. Ezquiaga, 
10 P. R. Fed. 350. 


31. Martinez v. Van Buskirk, 18 
Ph. 79; 

32. Civil codes: Braz. art 1527;. 
Ch. arts 2326, 2327; Ger. arts 833, 


834; Guat. art 2278; Per. art 2192; Ur. 
arts 1328, 1329. See Culpa 17 C. J. 


\ largest sense, 


[§§ 133-135 


possessors of ‘animals are responsible for damages 

caused thereby,®? as are also the owners of danger- 

ous and injurious establishments and structures.** 
[§ 135] D. Special Forms—1. Verbal: Fidejussio 


Fideiussione; Sp. Fianza; Port. 


Fianca; Fr. Cautionnement; Ger. Biirgschaft)—a. 
Nature and Scope. 
was one of the verbal contracts.3* 


In early Roman law fidejussio 
It is not, even 


p, 895, 

Anglo-American law see Animals 
3 C. J. §§ 314-390. 

33. Civil codes: Arg. art 1166 
(1132) et seq; Belg. art 1386; Braz. 
arte.1523°. Ob, arts»,2323, a2e74* eco 
arts 2350-2352; Cuba arts 1907-1909; 
Fr. art 1386; Ger. arts 836, 837; Hay. 
art 1172; La, Rey. art 2322; Pan. arts 
1649-1651; Par. art 1132 et seq; Per. 
art 2196; Ph. arts 1907-1909; P. R. 
§§ 1808-1810; Sp. arts 1907-1909; Ur. 
art 1327; Mex. Pen. Code art 338 et 


seq; Bol. art 970; Dom. art 1386; 
Guat. art 2281; Nic. art 2514; Pan. 
Canal Z. arts 2350-2352. 

[a] Roman law.—‘"A person who 


places or hangs something over a 
public way to the common danger of 
all, is liable to the praetorian actio 


de posito vel suspenso.” Sohm Rom. 
L. (3d ed) p 424. 

Anglo-American law see Negli- 
genee [29 Cyc 459]; Nuisances [29 
Cye 1254]. 


34. Sherman Rom. L. in Mod. 
World (2d ed, 1922) II § 766 et seq. 

“An informal promise to the same 
effect wouid, like an informal promise 
in the cases already mentioned, have 
been void by the civil law. Hence 
the forms of stipulatio were resorted 
to. The creditor asks: centum quae 
Titius mihi debet, eadem fide tua esse 
jubes? The surety replies: fide mea 
esse jubeo. The effect of such a 
fidejussio is to make the surety 
correal debtor (supra, p. 359 if.) 
with the principal debtor, his correal 
liability being accessory to that of 
the principal, i. e. he (the surety) 
is liable after the principal debtor. 
That is the reason why the liability 
of the surety depends on the exist- 
ence of the principal debt, and why, 
further, the surety has the ‘benefi- 
cium excussionis’ (sometimes called 
the ‘beneficium ordinis’)—not granted 
however till Justinian (Novel 4)— 
which consists in the right to demand 
that the principal debtor, if ‘present’ 
(i. e. capable of being sued) and 
solvent, shall be sued first.” Sohm 
Inst. Rom. L. (Ledlie ed) p 384. 

[a] Source of Anglo-American 
law of suretyship.—‘‘These principles 
of the Roman law lie at the founda- 
tion of all guaranties of a prospec- 
tive character, and are believed to 
be of universal application.” Gasquet 
v. Thorn, 14 La. 506, 509. See Lump- 
kin v. Mills, 4 Ga, 348, 344, 

[b] Compared with guaranty and 
suretyship.—(1) Williams Inst. Jus- 
tinian Illustrated by Eng. Law (2d 
ed, 1893) p 194. (2) “When one 
accedes to the existing obligation of 
another, and engages or promises to 
see it performed, he becomes essen- 
tially a surety; the contract entered 
into is that of suretyship, in what- 
ever form of words it may be clothed; 
whether the words guarantor, or 
security or surety be used, we look 
to the essence rather than the form. 
Our own Code contains clear and dis- 
tinet provisions on this subject, with 
reference to which contracts of that 


character entered into here and to be 


executed here, must be governed. 
The definition of suretyship in the 
Code is sufficiently broad to embrace 
the case now before us.” Gasquet v. 
Thorn, 14 La. 506, 509. (38) “The 
expansiveness of the Code may be 
deemed to embrace suretyship in the 
including, of course, 
the guarantees and bills of credit so 


familiar in commercial usage. Civil 
Code, Arts, 3035, 3036.’"’ Lachman v. 
Block, 47 La. Ann. 505, 508, 17 S 


ee Y 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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now, everywhere required to be in writing, although 
Some codes, however, 
Acceptance on the 
creditor’s part is necessary,*” although not on the 
It must be accessory to a valid prin- 
The liability of the fidejussor 
is governed by the status of the principal obliga- 
tion,*® which may be either civil or natural.‘ i 


it must be clearly proved.*® 
require the written form.*® 


debtor’s.?8 
eipal obligation.®® 


153, 28 LRA 255. (4) “The employ- 
ment of the words endorser or 
security would not, under any fair 
construction, release him from his 
obligation as endorser. An endorser 
is considered as a species of surety, 
and the terms security, debts are, in 
common parlance, applied to en- 
dorsements; and, unless there were 
some grounds for inferring aliunde 
the purpose of the creditor to change 
the character of his debt and make 
Compton a mere surety, we do not 
think the words used would effect 
the change. C. C. 3008. We think the 
judge erred in sustaining the plea 
of discussion.’ Thompson v. Kelso, 
3) ba, Annes 7%, 578: (5) “In the 
original Spanish of the Civil Code 
now in force in the Philippine Is- 
lands, Title XIV of Book IV_is en- 
titled ‘De la Fianza.’ The Spanish 
word ‘fianza’ is translated in the 
Washington and Walton editions of 
the Civil Code as ‘security.’ ‘Fianza’ 
appears in the Fisher translation as 
‘suretyship.’ The Spanish word ‘fia- 
dor’ is found in ail of the English 
translations of the Civil Code as 
‘surety.’ The law of guaranty is not 
treated of by that name in the Civil 
Code, although indirect reference to 
the same is made in the Code of 
Commerce. In terminology at least, 
no distinction is made in the Civil 
Code between the obligation of a 
surety and that of a guarantor. ... 
Turning back again to our Civil Code, 
we first note thet according to article 
1822 ‘By. fianza (security or surety- 
ship) one person binds himself to 
pay or perform for a third person in 
case the latter should fail to do so. 
But ‘If the surety binds himself in 
solidum with the principal debtor, 
the provisions of Section fourth, 
Chapter third, Title first, shall be 
applicable.’ What the first portion 
of the cited article provides is, con- 
sequently, seen to be somewhat akin 
to the contract of guaranty, while 
what is last provided is practically 
equivalent to the contract of surety- 
ship. When in subsequent articles 
found in section 1 of Chapter II of 
the title concerning fianza, the Code 
speaks of the effects of suretyship 
between surety and creditor, it has, 
in comparison with the common law, 
the effect of guaranty between guar- 
antor and creditor. The civil law 
suretyship is, accordingly, nearly 
synonymous with the common law 
guaranty; and the civil law relation- 
ship existing between  codebtors 
liable in solidum is similar to the 
common law suretyship.” Higgins v. 
Sellner, 41 Ph. 142, 144, 140. (6) 
“While a surety undertakes to pay 
if the principal does not pay, the 
guarantor only binds himself to pay 
if the principal cannot pay. The one 
is the insurer of the debt, the other 
@n insurer of the solvency of the 
debtor. ... This latter liability is 
what the Fidelity and Surety Com- 
pany assumed in the present case. 
The undertaking is perhaps not _ex- 
actly that of a fianza under the Civil 
Code, but it is a perfectly valid con- 
tract and must be given the legal 
effect it ordinarily carries. The 
Fidelity and Surety Company having 
bound itself to pay only in the 
event its principal, Machetti, cannot 
pay, it follows that it cannot be com- 
pelled to pay until it is shown that 
Machetti is unable to pay.” Machetti 
v. Hospicio de San Jose, 43 Ph. 297, 
300. (7) Anglo-American law see 
Guaranty 28 C. J. p 881; Principal 
and Surety [32 Cyc 1]. 


35. Civil codes: Arg. art 2040 
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fidejussio.*? 


is 
(2006); La. Rev. art 3039; Nic. art 
3683;- Hazard v. Lambeth, 3 Rob. 
(Dias) 378. 


“The form of the contract or in- 
strument by which a surety binds 
himself for the payment of the debt, 
in case the debtor should not himself 
satisfy it, does not affect the surety’s 
right to plead, in bar of the action 
against him, his discharge, in conse- 
quence of a prolongation of the term 
of payment without his consent.” 
Jones v. Fleming, 15 La. Ann. 522, 


523. 

36. Civil codes: Braz. art. 1483; 
Geri Carte766s) (Ura vart? 2107: 

37. Offutt v. Hendsley, 9 La. 1. 
See Lachman v. Block, 47 La. Ann. 


505, 17 S 158, 28 LRA 255. 
38. Civil codes: Bol. art 1362; Ch. 
art 2345; Col. art 2371; Ec. art 2327; 


Nici arti 038676;) (Pan.--CanallZrv art 
2371; Port. art 821; Salv. art 2095; 
Ven. art 1886. 

39. 3 Gaius Inst, 119a [quot 


Ev. Rom. L. p 218] (contrasting this 
contract with the stipulatio); Civil 
codes: Arg. art 2020; Belg. art 2012; 
Bolt arte 1859 Chisartezscbs  Coleart 
2361; Cuba art 1824; Dom. art 2012; 
He. art.2317; Fr. art 2012; Hay. art 
Lie; sHondi art) 2023 -eity art 899% 
Mex. art 1705; Neth. art 1858; Nic. 
art 3653; Pan. art 1514; Pan. Canal Z. 
ant 23615 Phi kart 1824545 Ries) 1726): 
Port.- art 822; Que. art 1932; Rom. 
art 1653; Salv. art 2086; Sp. art 1824; 
Ven. art 1884. 

la] Louisiana.—(1) Rev. Civ. Code 
arts 3035, 38036; Hope v. Board of 
Liquidation, 438 La. Ann. 738, 9 S 
754. (2) Signer of mortgage but not 
of note held as fidejussor. Alter v. 
Zunts, 27 La. Ann. 317. (3) “The 
contract on which the plaintiffs have 
brought this action is one of surety- 
ship; it is an accessory promise to 
satisfy a debt, provided the principal 
debtor does not, under the conditions 
required by the negotiable form into 
which the contract is thrown. The 
nature of a contract depends entirely 
on the obligations it imports; its 
form is subordinate to its real char- 
acter. The law contemplates and 
provides for the case of the modifica- 
tion of the contract of suretyship by 
the various. conventions of parties, 
which their convenience may _ sug- 
gest; but when, in point of fact, the 
contract is one of suretyship, the 
law holds the parties to its rules and 
principles. Civil Code, 38006, 3014. 
The whole system of accommodation 
signatures is founded on this prin- 
ciple.’ Louisiana State Bank v. Or- 
leans Nav. Co., 3 La. Ann. 294, 303. 
(4) Where a bank cashier had pur- 
chased a branch of the bank from 
which he had embezzled funds, a fide- 
jussor on notes given for the pur- 
chase is not released because the bill 
of sale, drawn by the cashier, de- 
scribes fictitious assets. Union Bank 
v. Beatty, 10 La. Ann. 361, 378, 385: 
(“The principal contract was _ not, 
either wholly or in any part, affected 
with nullity, but it being a good and 
valid contract, the validity of the 
collateral undertaking follows. The 
recital in the notes that they were 
given for value received by Marchais 
having been shown to be true, the 
sureties are concluded. Although the 
ease has undergone elaborate investi- 
gation, no authorities have been cited 
from the civil law or from the juris- 
prudence of countries upon which the 
Civil law has stamped its impress, to 
sustain the position that a surety, in 
a case like the present, can plead an 
error in the principal obligation 
which the debtor himself cannot 
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undertaking must be pecuniary; an obligation to 
do something else in place of paying money is not 
But the obligation may be subject to 
annulment on a ground, such as minority (except 
unemancipated), personal to the obligor.** 
jussor undertakes performance in case only the 
principal obligor fails.** 


The fide- 
The principal debtor may 


plead. Nor, indeed, although some 
of the common law authorities seem 
to waiver as they approach this sub- 
ject, have we been able to ascertain 
that any of them really justify such 
a position. In a neighboring State, 
the doctrine we deduce from the 
writings of the civilidns as well as 
from the text of our Code, seems to 
have met the sanction of an eminent 
common law jurist’’). 

{b] Signer of a blank executor’s 
bond is not liable. Chrétien v. Bien- 
venu, 41 La. Ann. 728, 731, 6 S 553 
(“It contains no date and no amount; 
it names all the parties as sureties 
and mentions no principal obligor; it 
defines no principal obligation for the 
performance of which a principal, in 
any capacity, is bound, and on whose 
failure the sureties are to be re- 
sponsible. There is absolutely noth- 
ing defining or expressing any obliga- 
tion whatever, and the instrument 
has no legal significance upon which 
any claim of obligation can rest’’). 
A see Chalaron v. McFarlane, 9 La. 

40. Ger: Civ. Code art 767. 

41. Civil codes: Ch. art 3663; Col. 


art) 2364. ©. RR. art) 13025") hes art 
2320; Nic. art 2338; Pan. Canal Z. 
ihe 2364; Salv. art 2089; Ur. art 


42. Civil codes: Ch. art 2343; Col. 


art 2369; Ec. art 2325; Pan. Canal 
Z. art 2369; Salv. art 2093. 
43. Civil codes: Arg. art 2028 


(1994); Belg. art 2012; Bol. art 1359; 
Braz. art 1488; C. R. art 1302; Cuba 
art 1824; Dom. art 2012; Fr. art 2012; 
Guat. art 2247; Hay. art 1776; Hond. 
art 2023; It. art 1899; La. Rev. art 
3036; Neth. art 1858; Pan. art 1514; 
Ph. art 1824; P. R. § 1725; Port. art 
822; Que. art 1932; Sp. art 1824; Ven. 
art 1884. 

44. Civil codes: Arg. arts 2020 
(1986), 2025 (1991); Belg. art 2011; 
Bol. arts 1358, 1369; Braz. art 1481; 
Ch. ‘art 2335; Col) art 2361; © RR, art 
1301; Cuba art 1822; Dom. art 2011; 
Ee. art 2317; Fr. art 2011; Ger. art 
765; Guat. art 2218; Hay. art 1775; 
Hond. art 2021; It. art 1898; Jap. art 
446; Mex. art 1700; Neth. art 1857; 
Nic. art 3653; Pan. art 1512: Pan. 
Canal Z. art 2361; Per. art 2079; Ph. 
art 1822; Port. art 818; Que. arts 
1929, 1931; Rom. art 1652; Salv. art 
2086; Sp. art 1822; Ur. art 2102; Ven. 
art 1883. 

{a] Louisiana.—(1) Rev. Civ. Code 
art 3035. (2) “When one ‘accedes to 
the existing obligation of another and 
engages to see it performed he be- 
comes essentially a surety.’ It is the 
essence rather than the form of a 
contract which must determine its 
character.” Alter v. Zunts, 27 La. 
Ann. 317, 318. 

[b] Porto Rico.—(1) Civ. Code § 
1723. (2) “According to the combined 
provisions of sections 1104 and 1723 
of the Revised Civil Code, identical 
with articles 1137 and 1822 of the 
former Code, the liability of sureties 
is subsidiary, or lies only in the 
event that the principal is found to 
be insolvent upon his property being 
proceeded against, unless they shall 
have obligated themselves jointly 
with the principal debtor, in which 
case they may-be Sued in conjunction 
with the latter; and as in this case 
the action is directed simultaneously 
against the principal and the sure- 
ties, and the complaint does not show 
that the sureties were jointly bound 
with the principal debtor, it is evi- 
dent that the complaint does not 
state facts sufficient to constitute a 
cause of action against the sure- 
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be a juristic person or a vacant inheritance.*® 
surety’s liability cannot exceed the principal’s ia 
The undertaking is 


either amount or character.*® 


ties.” Peo. v. Hsteves, 12 P. R. 47, 
Roman law.—(1) Justinian 
Dig. XLVI, I, IV, 1; Justinian Inst. 
III, XX, II. (2) ‘Roman law is one 
of the great achievements of the 
human mind, the elucidation of 
which, since the eleventh century has 
worthily employed the energies of 
thousands of great men. The litera- 
ture of the subject in German, French 
and Italian alone is almost intermin- 
able. To this literature men of Eng- 
lish speech have made a relatively 
slight contribution. Adequate study 
of Roman law for those who com- 
mand only English is extremely diffi- 
cult. Fortunately it can be under- 
taken in some measure with the aid 
of Mr. Buckland’s, A Text Book in 
Roman Law, published in 1921, alike 
admirable for its originality, its 
learning and its arrangement. Harlier 
manuals of Roman law, Mr. Morey’s, 
for example, and the rest, are hope- 
lessly antiquated, representing a 
point of view almost pre-Savigny. 
An exception must be made in favor 
of W. A. Hunter’s Roman Law of 
which the second edition appeared in 
1885. The mass of material is as- 
tounding. Its arrangement is compli- 
cated to an extent that makes its 
usefulness very questionable. Gib- 
bon’s famous chapter formed an ex- 
traordinary feat for the time in 
which it was written but, even with 
Bury’s notes, is scareely a reliable 
method of securing a general orienta- 
tion on the-subject at the present 
time. Of manuals in other languages, 
there is first of all the completely in- 
dispensable work of Girard, Manuel 
de Droit Romain, now in its sixth 
edition. An English translation is 
still one of the great desiderata in 
the field. Further—much briefer and 
much more of an introductory man- 
ual—is Sohm’s_ Institutionen des 
RoOmischen Privatrechts, of which the 
seventeenth edition was completely 
revised by Mitteis, and published in 
1923 after Mitteis’ death by Leopold 
Wenger. An excellent English trans- 
lation by Ledlie (from the 8th and 
9th German editions) now in its third 
edition, is widely used.’ Radin, 
“Fundamental Concepts of the Roman 
Law,” 13 Cal. L. Rev. p 226. 

{d}] Fidejussors on tax collector’s 
bond are liable for funds stolen from 
principal if theft was avoidable by 
due diligence. State v. Lanier, 31 La. 
Ann, 423. 

Le] Curator’s bond.—“With  re- 
gard to the moneys which the prin- 
cipal had recéived, before the date of 
the bond sued on, the present de- 
fendant is clearly not liable. There 
is no evidence that any money came 
into his hands after that time. The 
plaintiffs, therefore, have no claim 
for the non-payment of money. But 
the condition of the bond is, that the 
curator ‘shall well and truly admin- 
ister upon the estate, and faithfully 
execute and perform the duties re- 
quired of him by law.’ The neglect 
to administer faithfully and perform 
these duties is most certainly a 
breach of the condition of the bond. 
The solvency of the estate is stated 
by the curator, and appears further 
from the inventory and statement of 
active and passive debts filed by him. 
The prolongation of the curatorship 
is conclusive evidence that part of 
the duties of the curator remained to 
be performed. It is not shown that 
any of them have been attempted to 
be performed since that time. The 
condition of the bond is therefore 
broken.” Parmele v. Brashear, 16 La. 


{f] Debt must mature.— ‘The 
surety’s contract in this case is to 
pay on a fixed date, if his principal 
defaults. The argument of the plain- 
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tiff is, in effect, that the surety’s 
obligation is changed by the fact 
that the debtor afterward becomes 
insolvent. If that insolvency short- 
ens the term for payment of the 
principal’s obligation, still it is not 
easy to appreciate that the surety 
binding himself only to pay at the 
appointed time, and in the event of 
the debtor’s default, can be called on 
earlier because the debtor has _ be- 
come insolvent. The argument thus 
gives to the articles of the Code, 
relating to the cession of the prop- 
erty of the debtor, the effect of 
changing without his consent the 
surety’s contract. We discover no 
such purpose in the Code.... The 
maturity is fixed by the contract. 
When the law, for specific purposes 
only, declares the maturity of the 
debt, that maturity is fixed, i. e., by 
the cession of property. It follows 
that the theory on which this suit 
was instituted and the attachment 
issued, that the alleged insolvency of 
the brewing association gave a right 
to sue the sureties and attach their 
property, can not be maintained.” 
State Nat. Bank v. New Orleans 
Brewing Assoc., 49 La, Ann. 934, 938, 
940, 22 S 48. 

45. Civil codes: Ch. art 3663; Col. 
art 2372; Ec. art 2328; Nic. art 2346; 
Pan, Canal Z. art 2372; Salv. art 2096. 

46. Civil codes: Arg. art 2029 
(1995); Belg. art 2013; Bol. art 1360; 
Braz. art 1487; Ch. art 2343; Col. art 
2369; C. R. art 1303; Cuba art 1826; 
Dom. art 2013; Ec. art 2326 (provid- 
ing, however, that he may assume 
performance more efficiently); Fr. art 
20135 Guat. art 2228% Hay. art HiT: 
Hond. art 2025; It. art 1900; Jap. art 
448; La. Rev. art 3037; Mex. art 1707; 
Neth, art 1859; Nic. arts 3665, 3666; 
Pan, art 1516; Pan. Canal Z. art 2369; 
Per. arts 2084, 2085; Ph. art 1826; 
PP. Rei§ L723. Port. art.823; Que, art 
1933; Rom, art 1654; Salv. art 2093; 
Sp. art 1826; Ur. art 2108; Ven. art 
1885; Gilbert v. Meriam, 2 La. Ann. 
160; Gustine v. Union Bank, 10 Rob. 
(Lia.) 412; Poblete v. -LoSingeo, 44 
Ph, 369. 

“It is a well recognized principle 
that a surety can not be held under 
obligations more onerous than those 
of the principal. Fidei jussores ita 
obligari non possunt, ut plus debant 
quam debet is pro quo obligantur.” 
Stewart v. Levis, 42 La. Ann, 37, 39, 
6S 898. 

47. Civil codes: Belg. art 2015; 
Boliqart Ws6sieCh:, artazs473iCol, art 
23,73; Ose. ant L304sCubavartahs2te 
Dom. art 2015; Ec. art 2329; Fr. art 
2015; Guat. art 2222; Hay. art 1780; 
Hond., art 2026; It. art 1902; La. Rev. 
art 3039; Mex. art 1711; Neth. art 
1861; Pan... art 1517; Per. art 2083; 
Ph. art 1827; Que. art 1935; Salv. art 


20973" Unrccartie2i0 7s) Ven aart, 1887s 
Braz. art 1483; Pan. Canal Z art 
2373; Rom. art 1656; State Nat. Bank 
v. New Orleans, etc., Assoc., 49 La. 
Ann. 934, 22 S 48; Lachman vy. 
Block 47 Lav Ann, .505,. 7177 Sis 158: 


28 LRA 255; Green v. Locke, 31 La. 
Ann. 656; Freeland v. Briscoe, 3 La. 
Ann. 255; Erwin v. Greene, 5 Rob. 
(ha.) 10; Uy ‘Tam. v. leonard,: 30 
Phi Ailey 4863 40 ve Alocm vas Chom dan 
Ling, 27 Ph. 427; Alvaran vy. Mar- 
quez, 11 Ph. 263; Manresa Comm. 
on Ciy. Code p 226 ¢ XII. 

“The obligations of a surety are 
stricti juris, and can not be extended 
beyond the intent and meaning of 
the contracting parties.” Stewart v. 
Levis, 42 La. Ann. 37, 39, 6 S 898. 
“Obligations imposing penalties and 
forfeitures must be_ strictly con- 
strued, for it is well settled that 
sureties are only chargeable accord- 
ing to the strict terms of the bond.” 
Insular Govt. v. Herrero, 38 Ph, 410, 
413. “The obligation of the surety 
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never presumed; it must be express and cannot be 
extended by implication.** 


Thus it has been held 


cannot be extended beyond its speci- 
fied limits (Civ. Code, art. 1827); and 
it is not legitimate for the court to 
adopt doubtful intendments against 
him.” Cacho v. Valles, 45 Ph. 107, 
111; El Vencedor v. Canlas, 44 Ph. 

{a] Porto Rico.—(1) Civ. Code § 
1728; Valdez v. Acevedo, 23 P. R. 684; 
Compania Industrial de Santurce v- 
Sanchez, 21 P. R. 178. (2) “As will 
be seen, bondsmen Arroyo and Vi- 
cente only bound themselves to re- 
spond for the surrender of the ac- 
cused for compliance with the sen- 
tence or for his appearance for a 
new trial as might result from the 
appeal, but not to be responsible for 
the costs of the action. This being 
so, in rendering the Judgment ap- 
pealed from the lower court violated 
section 1728 of the Civil Code which 
provides that security is not pre- 
sumed but must be expressed and 
cannot be extended further than that 
specified in the bond.” Peo. v. Gon- 
Zalez 20) Pw Rnb e3, 18050, (3) Held 
inapplicable. Hernandez v. Delgado, 
31 PR bAL 

{b] Spain—(1) Civ. Code art 
1827. (2) “Consent or intention to 
contract an obligation is always a 
necessary requisite to every contrac- 
tual obligation, but, according to the 
general principles which we have 
considered in studying the subject of 
obligations derived from intention 
and especially the theory of consent 
as an essential requisite to contracts, 
such intention may be shown ex- 
pressly by words which demonstrate 
the same directly and clearly or ina 
manner implied from acts which re- 
veal the intention to be bound. And 
in view of this double means of ex- 
pression, which really appears to be 
opposed to the wording of the pro- 
vision contained in this article, a 
doubt arises as to whether on this 
point the legislators have departed 
from the general principles indi- 
cated, requiring a special manner for 
the determination or expression of 
the desire to contract an obligation. 
In our opinion the doubt must be 
decided in the affirmative, for what 
the statute seeks to provide is that 
surety must be constituted expressly, 
the intention and will to contract the 
obligation being shown in a direct 
and unequivocal manner and exclud- 
ing, therefore, the tacit form of its 
expression. For that reason it is not 
only provided that surety is not pre- 
sumed but also that it must be ex- 
press.” Civ. Code § 1827; Rev. Civ. 
Code § 1728 [quot Compania Indus- 
trial de Santurce v. Sanchez, 21 P. 
Reis, 182. 183). 

[ec] Rule applied to appeal bond.— 
(1), Grieff v. Kirk, 17 La. Ann. 25; 
Cartwright v. McMillen, 3 La. Ann. 
685. (2) A fidejussor on a bond on 
appeal from an order dissolving an 
injunction is liable for costs only, 
and not for damages resulting from 
the issuance of the injunction. Par- 
ham v. Cobb, 9 La. Ann. 423. 

{d] But a legal bond (1) is un- 
derstood to include the conditions. 
prescribed by law. Macready v. 
Schenck, 41 La. Ann. 456, 463, 6 S 517 
(where a liquidator’s bond was pay- 
able to the judges of the court and 
it was observed: “Under the well 
settled doctrine that were [where] a 
bond is given under the authority of 
a‘ law, whatever is included in the 
bond and which is not required by 
the law, must be read out of it, and, 
whatever is not expressed and ought 
to have been incorporated, must be 
read as if inserted into it, it follows 
that the words found in the bond by 
which it is made payable to the 
judges of the Civil District Court, 
must be left out, and the words to: 
the succession representatives, must 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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that the fidejussor is released by varying the terms 
of the principal obligation, as by extending it to 
An undertaking to 
stand good for a specific purchase will not be 
If it is general or in- 
definite, it includes not only the principal obliga- 
tion but whatever is accessory, such as costs, which 
The undertaking 


another place or position.*® 


construed as continuing.*® 


are enforceable after demand.*° 


be deemed as embodied in ~their 
place’). Compare Eastin v. Board 
of School Directors, 40 La. Ann. 705, 
4 S$ 880. (2) Fidejussor on official’s 
bond not liable for illegal act 
(Schmitt v. Drouet, 42 La. Ann. 1064, 
8 S 396, 21 AmSR 408), (3) nor for 
one committed after the expiration 
of his term (State v. Powell, 40 La. 
Ann. 241, 4S 447). 

fe] Amount fixed in bond is limit 
of liability.—‘‘In the case of the 
Teutonia Nat. Bank v. Wagner, 33 
La. Ann. 732, the liability of sureties 
on a Similar bond was thoroughly 
considered, and, we think, finally ad- 
justed. It was there distinctly an- 
nounced, that no liability judicially 
liquidated against the principal, can 
be enforced against each of the sure- 
ties, beyond the limited amount for 
which each agreed to, and did bind 
himself, The plaintiff moreover 
claims, that the amount of the bond 
is a common fund, for the common 
benefit of those whose funds have 
been illegally used or converted, and 
should be distributed among the dif- 
ferent creditors, according to their 
several priorities, or rank; that one 
creditor cannot, by an individual suit, 
appropriate to himself the entire 
benefit of the security and exclude 
all others; and that payment to such 
creditor cannot operate as a dis- 
charge to the surety, who could 
have protected himself by an inter- 
pleader. We have reviewed the au- 
thorities to which the plaintiff has 
invited our attention. The common 
law authorities are not in point, and 
would not be entitled to much weight 
under our peculiar system of prac- 
tice. The authorities contained in 
our local jurisprudence have no bear- 
ing on the matter under considera- 
tion. On the contrary, we find in 2 
Rob. 537, which was a case some- 
what similar to the one at bar, in 
which a like pretension had been 
raised, that the Court ruled adversely 
to it, saying: ‘The law has not pro- 
vided for a concurso, in a case like 
the present one.’ It may well be 
that our system is deficient in that 
particular, although we do not per- 
ceive that it is.” Marcy v. Praeger, 
34 La, Ann. 54, 57. 

{f] Not restrospective—“A. bond 
or contract of suretyship ... is not 
retrospective and no liability at- 
taches for defaults occurring before 
it is entered into unless an intent to 
be so liable is indicated.” El Vence- 
dor v. Canlas, 44 Ph. 699, 703 [cit 


Cyc]. 

48. Green v. Locke, 31 La. Ann. 
656; Exchange Bank vy. Gault, 30 
LCJur (Que.) 259 (where the bond 
guaranteed the obligor’s performance 
of duties as cashier and he was later 
elected president of the bank). Com- 
pare Aetna L. Ins. Co. v. Rooklidge, 
1 Montr. Leg. N. (Que.) 29; Societi 
v. Robert, 2 Montr. Leg. N. (Que.) 
1 


“Tt is fundamental in the law of 
suretyship that any agreement be- 
tween the creditor and the principal 
debtor which essentially varies the 
terms of the principal contract, with- 
out the consent of the surety, will 
release the surety from liability. (21 
BAC. 1004). This principle is 
equally valid under the civil as under 
the common law; and though not 
specifically expressed in the Civil 
Code, it may be deduced, so far as its 
application to the facts of this case 
is concerned, from the second para- 
graph of article 1822 in relation with 
article 1143 of the same_ Code.” 
Asiatic Petroleum Co. v. Hizon, 45 


MODERN CIVIL LAW 


been selected.®? 


Ph. 532, 538 (per Street, J.). ‘“‘The 
moment that the $13,000 first ad- 
vanced by the defendants to the 
plantation owners were reimbursed, 
the. contract between the plaintiff and 
them ceased to have any further 
vitality, as it was not a continuing 
contract, but simply an ancillary 
agreement. The risk was to be run 
once, and once only. It was run 
once, with impunity, and the conven- 
tion is as though it never was.” 
pe ehee v. Levis, 42 La, Ann. 37, 39, 


49. Bloom v. Kern, 30 La. Ann. 


1263; Gerson vy. Hamilton, 30 La. 
Ann. 737. 
50. Civil codes: Belg. art 2016; 


Bol, art 1364; Braz. art 1486; Ch. art 
2347; Col. art 2373;.C. R. art 1304; 
Cuba art 1827; Dom. art 2016; Kc. 
art 2329; Fr. art 2016; Hay. art 1781; 
Hond. art 2026; It. art 1903; La. Rev. 
art 3040; Neth. art 1862; Nic. art 
3705; Pan. art 1517; Pan. Canal Z. 
art 23733) Ph. antils2tsP. Re § ob 7285 
Que. art 1936; Salv. art 2097; Sp. 
art 1827; Ur. art 2107; Ven. art 1888; 
Scully v. Hawkins, 14 La. Ann. 183. 

51. Civil codes: Braz. art 1485; 
Cuba art 1825; Hond. art 2024; Mex. 
art 1706; Pan. art 1515; Ph. art 1825; 
PeRe§ 1726; Spl art 138255 Rom) art 
1657; Derousselle v. Baudet, 1 L. C. 
(Que.) 41. 

“The guaranty in thé present case 
was for a future debt of unknown 
amount and even regarding the guar- 
anty as an ordinary fianza under the 
Civil Code, the surety cannot be held 
responsible until the debt is liqui- 
dated.” Machetti v. Hospicio de San 
Jose, 43 Ph. 297, 300. “The debt 
must be considered a liquidated debt, 
in the sense intended in article 1825 
of the Civil Code; and the action is 
now maintainable by the plaintiff 
directly against the bank without re- 
gard to the position of Harden.” 
Smith v. Philippine Nat. Bank, 42 
Ph. 733, 736. 

{a] Louisiana.—(1) “It is not to 
be doubted that under the Code the 
contract may bind for future as well 
as existing or past indebtedness.” 
Lachman v. Block, 47 La. Ann. 505, 
508, 17 *S: 153, 28-LDRA' 255. —(2)- “But 
it seems natural, if suretyship was 
intended to cover past and future in- 
debtedness of the debtor, the purpose 
would be expressed. One proposing 
to bind himself as surety for indebt- 
edness, future and past, and desiring 
to be understood, would hardly con- 
tent himself with the mere expres- 
sion of agreeing to become surety, 
with no indication of the debt in- 
tended to be secured. On the other 
hand, the creditor seeking a surety 
for existing, as well aS prospective 
liability of his debtor, would not 
deem the purpose accomplished by 
the scant. agreement to become 
surety, with no debt mentioned, 
future or past.’’ Lachman v. Block, 
supra. 

52. Civil codes: Arg. art 2045 
(2011); Belg. arts 2018-2020; Bol. 
arts 1366-1368; Braz. arts 1489, 1490; 
Ch. arts 2342, 2349, 2350; Col. arts 
2368, 2375, 2376; C. R. arts 1305-1307; 
Cuba arts 1828, 1829; Dom. arts 2018- 
2020; He. art 2332; Fr. arts 2018, 
2020; Guat. arts 2220, 2221, 2241; 
Hay. arts 1788-1785, 1807; Hond. arts 
2027, 2028; It. arts 1904-1906; Jap. 
art 450; La. Rev. arts 3042, 3043; 
Mex. arts 1708, 1704, 1717, 1718, 1720, 
1722; Neth. arts 1864, 1866; Nic. art 
3653; Pan. arts 1518, 1519; Pan. Canal 
Z. arts 2368, 2375, 2376; Ph. arts 1828, 
LEZ MPa es Seer 30s Port. arts 
819, 820, 824, 825; Que. arts 1938- 
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may secure unliquidated future obligations, but the 
fidejussor is not liable until after liquidation.®*+ He 
must be subject to local jurisdiction, have capae- 
ity to contract, and sufficient available property to 
answer for his undertaking; and should he become 
insolvent, the creditor may demand the substitu- 
tion of a qualified one unless a specified person has 


Parties under disability are dis- 


1940; Salv. art 2100; Sp. arts 1828, 
18295" Uri -arts 2012;".2113:, Ven art 
1889, 1890; Per. arts 2081, 2082; Rom. 
arts 1659-1661; Borgstede v. Lewis, 
6 La. Ann, 322; Williams Inst. of 
Justinian Illustrated by Eng. L. (2d 
ed) p 194. 

“From this stand-point, the deci- 
sion made by the same Court (the 
effeet of whose jurisprudence was 
abridged) in State v. Judge Orleans 
Parish Fifth Dist. Ct., 28 La. Ann. 
884, which comments on the act of 
1876, as far as in conflict with the 
present views, must be considered as 
hereby overruled. We here append 
a note of the authorities, or prece- 
dents, which we have re-examined on 
the question of form of proceeding 
and qualification of surety: Stanton 
v. Parker, 2 Rob. 551; State v. Judge 
Orleans Second Dist. Ct., 21 La. Ann. 
43, 114, 364, 735; State v. Judge 
Orleans Parish Fourth Dist. Ct., 22 
La, Ann. 115; State v. Judge Orleans 
Parish Seventh Dist. Ct., 23 La. Ann. 
279, 491; State v. Judge Orleans Fifth 
Dist. Ct., 24 La. Ann. 316, 328; State 


v. Orleans Parish Fourth Dist. Ct., 
27 La. Ann. 662, 685, 697; State v. 
Tissot, 34 La. Ann. 90.” State v. 


Rightor, 36 La. Ann. 711, 714. 

{a] Domicile.—(1) State v. Judge 
Fitth Dist. Ct., 30 La. Ann. 582; Cos- 
sette v. Cashell, 14 La. 245. (2) Fide- 
jussor’s nonresidence is not available 
to him as a defense. Madison Parish 


School Directors v. Brown, 33 La. 
Ann. 3838. 
[b] When one is substituted 


voluntarily and without court order, 


he is nevertheless bound. Blam v. 
Barr, 14 La. Ann. 671. 

[c] Solvency (1) is principal 
question. State v. Judge Orleans 


Parish Seventh Dist. Ct., 22 La. Ann. 
262. (2) “To what amount must the 
surety be solvent? This question is 
answered by art. 3011, of the Louis- 
iana Code, which declares that a 
debtor obliged to furnish security 
must offer a person able to contract, 
of property sufficient to answer for 
the amount of the obligation, and 
whose domicil is in the jurisdiction 
of the court where it is given. By 
the obligation must be meant the 
principal obligation, and the liability 
of the surety must be coextensive 
therewith.” Jackson v. Warwick, 17 
La. 436, 438. (3) Property must be 
subject to execution. State v. Judge 
Orleans Parish Fifth Dist. Ct., 28 La. 
Ann. 884. (4) ‘‘We have taken pains 
to review the reported cases in which: 
the question of sufficiency of a surety 
on a judicial bond has been consid- 
ered, and we have failed to discover 
a Single one in which a surety has 
ever been held to be such as the law 
requires, who carried all his property 
in his pocket, a locus to which the 
sheriff’s grasping hand cannot, with- 
out molestation and danger, usually 
find its way. Such surety, we think, 
is not that which the law demands 
shall be furnished for the safeguard 
of a creditor whose rights, recog- 
nized and liquidated by a judgment, 
are designed to be kept in abeyance 
by a suSpensive appeal or otherwise. 
Pothier says that, in judging of the 
solvency of the surety and the suffi- 
ciency of his property to answer for 
the debt, no regard is commonly paid 
to movable property, as that is easily 
alienated and is not followed by 
hypothecation. Nevertheless, if the 
debt is moderate and the engagement 
is not to continue long, merchants 
who have a well established business 
are admitted, although their fortune 
may consist in movables, Pothier 
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qualified,°? and in some jurisdictions, the clergy,°* 
military and state funectionaries.°® 
on a judicial bond must possess similar qualifica- 
The lability of the fidejussor, except for 
imprisonment, passes to his heirs.°7 
obligor is not affected by a compromise between 
nor is the latter affected 


tions.°® 


ereditor and fidejussor, 
by one made without his consent.°® 
Subfidejussor. 


Obl. p. 319 (390), quoting Busuage.” 
State v. Rightor, 36 La. Ann. 711, 714. 

{d] A corporation may be a fide- 
jussor. Standard Cotton Seed Oil Co. 
v. Matheson, 48 La. Ann. 1321, 20 S 
GLSe 

{e] Appeal bond.—(1) Where the 
fidejussor on an appeal bond becomes 
insolvent after its execution, the 
court should allow the substitution 
of a sufficient one. Gray v. Lowe, 9 
La. Ann. 478, 479 (“If a party in good 
faith fulfils within the legal delay, 
the conditions upon which the right 
of suspensive appeal is granted, it 
would be an inequitable and harsh 
construction of a provision of law 
framed for the protection of defend- 
ants, to say that his right should be 
defeated by a subsequent contingency 
unforseen, and over which he had no 
control, the subsequent failure of his 
surety. Such a doctrine would also 
involve an inequality which could not 
be reconciled with equity. For by 
Art. 3012, when the security received 
‘by the direction of law,’ becomes in- 
solvent, his place ‘should be supplied 
by another,’ il doit en étre donné une 
autre. The rule is derived from the 
Napoleon Code, and originally from 
the Roman law’’). (2) Appeal bond 
approved, although signed by defend- 
ants only, there being, however, a 
separate decree against each. State 
v. Judge Orleans Parish Sixth Dist. 
Ct., 27 La. Ann. 234, 235 (“We think 
the doctrine in State v. Judge Or- 
leans Parish Seventh Dist. Ct., 22 La. 
Ann. 262, and Greiner vy. Prendergast, 
2 Rob. (La.) 235, must control this 
case. In those cases the sufficiency 
of such a surety was maintained, the 
surety and principal not being co- 
appellants, and the former having all 


the requisites prescribed by the 
law’’). 
5g. Civil codes: Bol. art 1362 


(providing that a wife cannot be 
fidejussor for her husband); Ch. art 
2342; Col. art 2368; Nic. art 3653; 
Pan. Canal Z. art 2368. 

[a] A minor cannot be held as 
caution (fidejussor). Deroussel  v. 
Binet, 2 RevdeLegis (Que.) 32. 

54. Civil codes: Chi wart, 2342; Ee. 
art 2324; Per. art 2082 (1). 


55. Civil codes: Guat. art 2221; 
Per. art 2082 (2). , : 

56. Civil codes: Belg. art 2040; 
Bol. art 1386; Cuba art 1854; Dom. 


art 2040; Fr. art 2040; Hay. art 1806; 
Hond. arts 2053; It. -arte 1925+). Lax 
Rev. art 3064; Mex. art 1769; Pan. 
art. p45; Ph. art 18545 P. Ray§ 1755. 
Que. art 1962; Sp. art 1854; Ven. art 
1905; Rom. art 1675; Standard Cotton 
Seed Oil Co. v. Matheson, 48 La. Ann. 
1321, 20 S 713. 

67, Civil codes: Belg, art 2017; 
Bol. art 1365; Braz. art 1501 (limit- 
ing liability to the assets of deceased 
and to the period ending with his 
death); Ch. art 2352; Col. art 2378; 


Dom, art 2017; He. art 2334; Fr. art 
2017; Guat. art 2244; Hay. art 1782; 
La. Rev. art 3044; Mex. arts 1714, 
1715; Neth. art 1863; Nic. art 3672; 
Pan. Canal Z. art 2378; Per. art 2109; 
Que. art 1937; Rom. art 1658;. Salv. 
art 21025 Ur. art, 2115. 

5S Civil codes: Coo hwmant sLsko. 
Cuba art 1835; Hond. art 2034; Mex. 


art 1738 (providing that each may 
benefit by the compromise); Pan. art 
TH26hS Pin arta sobs Parte Sieilidoos 
Sp. art 1835; Ur. art 2126. 

59. Sherman Rom. L. in Mod. 
World (2d ed) p 332 ¢ II. 


In both Roman and modern law, 
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The fidejussor 


The principal 


[§§ 135-186 


there may be a surety’s surety,®°® that is, a sub- 
fidejussor who is also subject to similar rules.°° He 
is hable to the others, in ease of the fidejussor’s 
insolvency, for the latter’s obligations.®+ 

[§ 136] b. Forms. 
tional form, the rules governing this contract apply 
in the main to bonds given in judicial proceed- 


Besides the ordinary conven- 


ings, known as ‘‘judicial,’’ and to others required 


60. Justinian Die. KUVI fr 8)°2;°%; 
4; Civil codes: Belg. art 2014; Bol. 
art 1362; Braz. art 1482; Ch. art 2335; 
Col. art 23861; sCuba “art ™18233 Dom: 
art 2014; He. art 2817; Fr. art 2014; 
Hay. art 1779; Hond. art 2022: It. art 
1901; La. Rev. art 3038; Mex. art 
1761 (a witness to the financial abil- 
ity of the fidejussor cannot become 


his subfidejussor); Neth. art 1860; 
Pan, arti b1ss6 eh. sare s18i28 ese or, 
§ 1724; Que. art 1934; Salv. art 


2086; Sp. art 1823; Nic. art 3653; Pan. 
Canal Z. art 2361; Rom. art 1655. ' 

“The defendants are not strictly 
the sureties of a surety, the fide 
jussoris collaudatores, of Article 
38007, of the Civil Code. The surety 
of the surety contracts with the 
creditor for the security of the latter, 
and on payment becomes ipso facto 
subrogated to his, the creditor’s, 
right, besides having his action of 
mandate or negotiorum gestorum, or 
de in rem verso against the debtors, 
according as his obligation has been 
entered into with the consent, or 
without the knowledge, or against 
the will of such debtor. Here the 
contract is with the surety, to in- 
demnify him against the conse- 
quences of his having entered into 
the obligation of suretyship with the 
ereditor, and the very exception 
taken by the defendants presupposes 
that the contract does not, in itself, 
give the creditor a right of action. 
The contract is, in its nature, one of 
personal warranty, recognized by 
Articles 378 and 379 of the Code of 


Practice.” + Keane v. Goldsmith, 12 
La. Ann. 560, 561. 
fa] The fidejussor is not re- 


quired to advise the subfidejussor of 
steps taken to render the former 


liable, Fisk v. Comstock, 2 Rob. 
(La.) 25: 

61. Civil codes: Ch. art 2380: Col. 
art 2405; Nic. art 3702; Pan. Canal 
Z. art 2405. 

62. Civil codes: Arg. art 2032 
(1998); Belg. arts 2040-2043; Bol. 


arts 1386-1389; Ch. art 2336; Cole art 
2362; Cuba arts 1823, 1854-1856; Dom. 
arts 2040-20438; Ee. art 2318; Fr. arts 
2040-2048; Hay. arts 1806-1809; 
Hond. arts 2022, 2053-2055; It. arts 
1921-1924; La. Rev. arts 3064-3070; 
Mex, art 1701; Pan. arts 1513, 1545- 
1547; Ph. arts 1823, 1854-1856; P. R. 


§§ 1724, 1755-1757; Que. arts 1930, 
1962-1965; Salv. art 2087; Sp. arts 
1823, 1854-1856; Ur. art 2103; Nic. 


art 3654; Pan. Canal Z. art 2362; Rom. 
arts 1675-1678; Molina v. De la Riva, 
iebh. 345. 

[a] Appeal bond.—‘The sureties 
on the appeal bond guaranteed 
merely that Cho Jan Ling would 
comply with the judgment requiring 
him ‘to render his final accounts;’ 
not that he would do what he was 
and is morally bound to do, that is, 
to account for and turn over all the 
funds of plaintiff in his possession. 
The judgment, compliance with 
which was guaranteed by the sure- 
ties, did not in itself provide for the 
turning over of the balance due as a 
result of the accounting. For that 
purpose the entry of a new decree 
was necessary. The sureties on the 
appeal bond neither expressly nor im- 
pliedly undertook to guarantee com- 
pliance with any other judgment than 
that already entered when the in- 
strument was executed.” Uy Aloc vy. 
Cho Jan Ling, 27 Ph. 427, 431. 

[b] Attachment bond is such an 


by law, which are termed ‘‘legal.’’® 


A party re- 


instrument. Muriente v. Terrasa, 22 
P. R. 686, 692 (where Del Toro, J., 
says: “This is a judicial security of 
a distinct nature by its origin from 
the voluntary or conventional secur- 
ity which the district court undoubt- 
edly had in mind when it rendered 
its judgment. See Manresa Civil 
Code, volume 12, page 368’’). 

[c] So is a bail bond.—Roy v. 
Beaudet, 11 Que. L. 259. 

[d] Liquidating partner’s bond.— 
“Defendants’ contention that the 
bond sued on is strictly and exclu- 
sively a judicial bond, is not well 
founded. Judicial sureties are such 
as are furnished under judicial direc- 
tion, in the absence of any law. ... 
The court could more appropriately 
have qualified the bond an ordinary 
legal bond, for there was law author- 
izing its execution. A legal bond is 
that which is required by law. The 
Code discriminates between persons 
bound by law and persons bound by 
judgment to give a surety. R. C. C. 
3064. In the present controversy, the 
bond furnished by Klotz as liquidat- 
ing partner, was given in furtherance 
of a special provision of law... 
Re«Cuc; 1139.  Ltas' curious’ that the 
law has established a sort of parallel 
between sureties and mortgages. As 
there exist conventional, legal and 
judicial sureties, so there are con- 
ventional, and legal and judicial 
mortgages, arising from contract, 
law or judgment, producing kindred 
effects. Nevertheless it would seem 
that the Code treats of legal and 
judicial sureties as though they be- 
longed to the same class, and that 
the term judicial has been applied 
to sureties furnished pursuant, either 
to law or to judicial decree. Be this 
as it may, however, it cannot be per- 
ceived, if the bond sued on be judi- 
cial in character and the sureties 
therein judicial sureties, to what ex- 
tent the distinction can shield the 
defendants, if they are liable other- 
wise.’ Macready v. Schenck, 41 La. 
Ann. 456, 459, 6 S 517. 

[e] Solidary obligations. — (1) 
“Judicial .bonds are solidary obliga- 
tions.” Faust v. Glynn, 28 La. Ann. 
676. (2) So, usually, are legal (for 
example, official) bonds. Madison 
Parish School Directors v. Brown, 33 
La, Ann. 383; Nic. Civ. Code art 3655. 

[f] Terms.—‘“It has been urged, 
that we have often said, ‘in whatso- 
ever manner a man binds himself, he 
shall remain bound.’ This may be 
true in mere conventional obligations, 
but not in judicial bonds taken by 
the sheriff from persons in his cus- 
tody. In such a case, the sheriff has 
no power to take any other bond but 
that which he is authorized by law 
to take. Any clause which is super- 
added must be rejected, and any that 
is omitted supplied. The bond under 
consideration is evidently a bail bond, 
taken to secure the appearance of the 
defendant, and his forthcoming after 
judgment if a capias be taken 
against him, The surety, in such a 
bond, is the friendly keeper of the 
principal, and may be relieved at any 
time, by Surrendering him to the 
sheriff before he is fixed by a judg- 
ment on the bond; notwithstanding, 
it provides that the principal debtor 
shall appear at the next term of the 
court, or satisfy any judgment which 
may be rendered against him.” Slo- 
comb v. Robert, 16 La. 173, 174. See 
Welch v. Thorn, 16 La. 188, 


a es SR MG ES Ea aR ee eee 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, - 


, 


. 


§§ 136-137] 


quired to furnish such a bond may make a deposit 
or hypotheca in heu of sureties.®* 
Fidejussio may likewise be either gratuitous or 


onerous.®4 


[§ 137] ¢. Resulting Equities*°—(1) Beneficium 
Cedendarum Actionum (Subrogation).®® 


{g] Beneficiary excussionis.—‘‘It 
has been objected generally, that 
judicial sureties are not entitled to 
the benefit of discussion; but admit- 
ting, as the defendants contend, that 
the reservation, contained in their 
bond, makes this an exception to the 
general rule, that defence cannot 
avail them. For, in the first place, 
according to the words of the appeal 
bond, the surety is bound to pay, if 
the execution that may issue is not 
satisfied out of the appellant’s prop- 
erty; therefore, as no execution could 
issue against St. Marc after his fail- 
ure, the condition is resolved, and 
the surety must pay.’ Delazerry v. 
Blanque, 6 Mart. (La.) 560, 562. 

{h] A judicial bond exacted with- 
out authority confers no liability. 
Aucoin v. Guillot, 10 La. Ann, 124. 

{i] Signers of a legal bond are 
responsible for assets which the prin- 
cipal acquires in his official capacity. 
Macready v. Schenck, 41 La. Ann. 
456, 6 S 517. 

{j] Sufficiency of sureties on a 
judicial bond is subject to judicial in- 
quiry and appealable. _Vredenburgh 
v. Behan, 32 La. Ann. 475. 

63. Civil codes: Arg. art 2034 
(2000); Belg. art 2041; Bol. art 1387; 
Ch. art 2337; Col. art 2363; Cuba art 
1855; Dom. art 2041; Ec. art 2319; Fr. 
art 2041; Hay. art 1807; Hond. art 
2054; It. art 1922; Jap. art 451; La. 
Rev. art 3065; Mex. art 1770; Nic. art 
3656; Pan. art 1546; Pan. Canal Z. 
arte 286s bbe arhasboera Re Sloe; 
Que. art 1963; Salv. art 2088; Sp. art 
135550 Uracartecilis IVen., art; 1906; 
Rom. art 1676; Muriente v. Terrasa, 
22 P. R. 686; Pangman vy. Pauze, 27 
LCJur (Que.) 147. 

64 Civil codes: Cuba art 1823; 
Hond. art 2022; Mex. art 1701; Pan. 
Aarieloisn pe ant 1s2o4 bP. Ro § L724; 
Sp. art 1823; Ur. art 2104. 

65. “Suretyship at the common law 
is a contract which, as many English 
and American decisions are at some 
pains to tell us, was borrowed from 
the Roman law and apparently it was 
borrowed with a certain group of in- 
eidents of great and increasing im- 
portance. These incidents are the 
equitable relations which are cre- 


_ ated by the performance of the guar- 


anty—relations between the surety 
and the principal debtor, between the 
surety and the creditor and between 
several sureties. Such equities were 
termed in Roman law beneficia, an 
almost exact equivalent, since the 
term means a claim granted of 
grace by the court, just as we may 
recall that early bills in chancery, 
were petitions addressed to the 
Chancellor’s mercy.” Radin, ‘‘Funda- 
mental Concepts of the Roman Law,” 
13 Cal. L. Rev. p 35. 

66. See Subrogation [37 Cyc 361- 
479]. 
67. Civil codes: Arg. art 2063 
(2029); Belg. art 2029; Bol. art 1376; 
Braz. art 1495; Ch. art 2378; Col. art 
2403; Cuba art 1839; Dom. art 2029; 
Fr. art 2029; Ger. art 774; Guat. art 
2237; Hay.art 1795; Hond. art 2038; 
It. art 1916; La. Rev. art 3053; Mex. 
‘arts 1747, 1748; Neth. art 1877; Nic. 
art 3706; Pan. art 1530; Pan. Canal Z. 
art 2403; Per. art 2099; Ph. art 1839; 
Pp. R. § 1740; Port. art 839; Que. art 
1950; Sp. art 1839; Ur. art 2132; 
Ven. art 1900; Rom. art 1670; David- 
son v. Carroll, 20 La. Ann. 199; Wil- 
kins v. Bobo, 13 La. Ann. 430; Curtis 
yv. Kitchen, 8 Mart. (La.) 706; Rouzel 
v. McFarland, 8 Mart. (La.) 704; 
Offutt, v. Hendsley, 9 La. 1; Calliham 
v. Tanner, 3 Rob. (La). 299; Somes v. 
Molina, 9 Ph. 653; Hernandez v. Del- 
gado, 31 P. R. 541; Roig v. Rodriguez, 
16 P. R. 198; Hughart v. Hamill, 15 
P. R. 289; In re McCaffrey, 5 Que, 
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ment, but only to the extent thereof, the fidejussor 


is subrogated to the ecreditor’s rights against the 


debtor.®* 
an act of the 
solidarily bound, 


By pay- | pays more than 
Super. 135. 

“The right of subrogation to the 
right of the creditor is a part of the 
obligation, and an_ essential one, 
when the contract of suretyship is 
entered into. It exists whether the 
surety pays voluntarily or by com- 
pulsion.” New England Mut. L. Ins. 
Co. v. Randall, 42 La. Ann. 260, 265, 
7 S 679. “The action of the surety 
against the party under bond or the 
debtor to require the obligation of 
indemnity, has no other name nor 
other nature in law than that of a 
Subrogation; it is an unquestionable 
doctrine.” Luis Saenz Vizmanos 
Ong-Quico v. Yap Chuan, 16 Ph. 76, 
81, 82 (per Arellano, C. J.). ‘“‘But be 
it well understood—says a commen- 
tator—that this subrogation can not 
be interpreted in such absolute terms 
as to-include more than the surety 
has paid, for, though it is true that 
he puts himself in the place of the 
creditor and should have the same 
rights as the latter in consequence of 
the subrogation, it is no less certain 
that there would be an unjust en- 
richment to the prejudice of the 
debtor, if the surety who pays for 
him were permitted to claim more 
than what he paid. Moreover, the 
benefit of subrogation is the means 
of utilizing the right of reimburse- 
ment, and he could not collect as such 
the excess from the rights and ac- 
tions of the creditor over and above 
the advance made by him.” Luis 
Saenz Vizmanos Ong-Quico v. Yap 
Chuan, supra [cit 12 Manresa Civ. 
Code p 304 ¢c XII}. 

[a] Roman law.—‘In the time of 
Hadrian, another beneficium was in- 
troduced which applied to all types. 
This was the beneficium divisionis. 
One of several sureties sued for the 
debt might plead by way of excep- 
tion that there were other solvent 
sureties besides himself. If he es- 
tablished his plea, he would be liable 
only for his pro rata share of the 
debt. Buta failure to set up the ex- 
ception was fatal since the debt was 
gone and there was no obligatory 
relation of any kind between the co- 
sureties. In our courts we reach a 
similar result by the equity of con- 
tribution.” Radin, “Fundamental 
Concepts of the Roman Law,” 13 Cal. 
L. Rev. p 36. 

[b] Source 


of Anglo-American 
law.—(1) “This doctrine, which was, 
I believe, borrowed from the Givil 
law, has long been well known to the 
English Chancery, and constitutes 
one of the most beautiful features 
of the system. Pothier, in his Treat- 
ise on Obligations (the greatest por- 
tion of which, Sir William Jones says, 
is law at Westminster, as well as at 
Orleans, and which seems to be grow- 
ing still more into use since his 
day,) Pothier says, Art. 6, No. 518, 
‘It is to be holden as a principle, that 
all who are bound for a debt for 
others or with others, by whom they 
ought to be discharged, either for 
the whole or a part, have a right, in 
paying such debt, to require the ces- 
sion of the actions of the creditor, 
against the other debtors who are 
liable for it. ‘This obligation of the 
ereditor to cede his actions, is 
grounded, (he says,) on this rule of 
equity, that being commanded to love 
all men, we are bound to grant them 
every thing, which they have an in- 
terest in having, when we may do 
so without injuring ourselves.’ ” 
Enders v. Brune, 4 Rand. (25 Va.) 
438, 444. (2) “Subrogation as a mat- 
ter of right, as it exists in the civil 
law, from which the term has been 
borrowed and adopted in our own, is 
never applied in aid of a mere volun- 
teer.”’ Shinn v. Budd, 14 N. J. Hq. 


Where such subrogation is prevented by 


creditor, the fidejussor, although 
is released.°8 The fidejyussor who 
his proportion is also subrogated 


204, 2386. (3) “Subrogation was a 
creation of the civil law, but was 
never recognized to its full extent by 
the common law. It was called by 
the civilians a ‘species of spontane- 
ous agency.’” Durante v. EHannaco, 
65 App. Div. 4385, 438. 72 NYS 1048. 
(4) Similar observations see Spray 
v. Rodman, 43 Ind. 225, 228; Furnold 
v. State Bank, 44 Mo. 336, 338, 339; 
McDaniels v. Flower Brook Mfg. Co., 
22 Vt. 274, 286; McNeil v. Miller, 29 
W. Va. 480, 483, 2 SE 335. Compare 
Aitna L. Ins. Co. v. Middleport, 124 
U. S. 534, 8 SCt 625, 31 L. ed. 537. 

[c] Common and civil law com- 
pared.— ‘It is a well settled doctrine 
of the Common Law, that a surety 
upon payment of the debt of his 
principal, is entitled to an assignment 
of all the independent securities in 
the hands of the creditor, with all 
the remedies which he had to enforce 
them against the principal. The Ro- 
man Law goes farther. By that law, 
not only is he entitled to these se- 
curities, but he is also entitled to be 
substituted as to the very debt it- 
self, to the creditor, by way of ces- 
sion or assignment. The debt in 
favor of the surety is treated, not as 
a paid, extinguished debt, but as 
sold to him—all its original obliga- 
tory force, continuing against the 
principal. The surety is viewed ‘in 
the light of a purchaser. ... Of the 
reasoning upon which the Civil Law 
goes, Mr. Story says: ‘it may seem a 
little artificial, but it has a deep 
foundation in .natural) «justice. 
Lumpkin v. Mills, 4 Ga. 348, 345. 


{d] Held inapplicable-——Quinones 
Va Vivoniie20nsRo eRe 45se. 21 aie. Re 
353. 

{e] But the fidejussor of a ship- 


master who pays a judgment against 
the latter is not subrogated to his 
rights against the shipowner. Tardy 
v. Allen, 3 La. Ann. 66. Compare 
Trent v. Calderwood, 2 La. Ann. 942; 
Old v. Chambliss, 2 La. Ann, 205. 
68. Civil codes: Are. arts 2077 
(2043), 2078 (2044); Belg. art 2037; 
Bol..art 1382; Braz. art 1503 (II); Ch. 


arts 2355, 2381 (2); Col. arts 2381, 
2406)-(2) (Ci. Radart. d3325 (Cubatart 
1852; Dom. art 2037; Ee. arts 2363 


(2), 2337; Fr. art 2037; Ger. art 776; 
Hay. art 1803; Hond. art 2051; It. art 
1928; La. Rev. art 3061; Mex. art 
1766; Neth. art 1885; Nic. art 3727; 
Pan. art 1548; Pan. Canal Z. arts 
2381, 2406 (2); Ph. art 1852; BP: R: 
§ 1753; Port. art 858; Que. art 1959; 
Salv. ants) 200bem2431 a1(2) ie Spaeart 
1852; Ur. art 2144; Ven. art 1911; 
Hope v. Board of Liquidation, 43 La. 
Ann. 738, 9 S 754; Freeland v. Briscoe, 
3 La. Ann. 255; McGuire v. Woold- 
ridge, 6 Rob. (La.). 4%. “Plaintiff 
has placed the property beyond the 


reach of the _ sureties. They can 
not demand subrogation to the 
creditors’ rights against the princi- 


pal, to which they-are entitled under 
their contract of suretyship. When 
the creditor intends to look to the 
Surety for payment, he is compelled 
to preserve, unimpaired, all his 
rights against the debtor. If the 
creditor therefore does any act with- 
out the sureties’ consent, which im- 
pairs his rights of subrogation or 
the means of enforcing his claim 
against the principal in case he 
should be called upon to pay the 
debt, the surety will be discharged.” 
New England Mut. L. Ins. Co. v. 
Randall, 42 La. Ann. 260, 265, 7 S 
679. “There is a privity between the 
surety of a debtor and the creditor, 
which compels the latter to preserve 
all his rights against the debtor un- 
impaired, when he intends to look 
to the surety for payment. This ob- 
ligation on the part of the creditor is 


1338 [40 C.J.] 


to the creditor’s rights against the others.°° 
fidejussor who pays the debt is entitled to re- 


imbursement from the debtor the 


debt, interest, expenses, and damages.‘® Reimburse- 
ment before maturity of the debt is not demand- 
able, although the fidejussor has paid it.’+ 
before payment the fidejussor who has been sued 


a corollary of the right of subroga- 
tion, which the law has established 
in favor of the surety who pays the 
debt of his principal. If the creditor 
fail to comply with this obligation, or 
does any act which destroys or im- 
pairs this right of subrogation to his 


mortgages or privileges, he thereby ], 


releases the surety.’ Hereford v. 
Chase, 1 Rob. (la.) 212, 213. 

[a] Fidejussor on municipal 
treasurer’s bond was released by 
cancellation of mortgage held by 
municipality on principal’s property. 
Mayor v. Blache, 6 La. 500. 

{b] Rule applied to joint pur- 
chasers, one of whom _ resold _ to 
vendor. See Daigle’s Succ., 15 La. 
Ann. 594. 

{c] Positive act required.—(1) 
Clay v: His Creditors, 4 Mart. (La.) 
641, 648, 644 [cit Pothier Obl. c II 


n 520]. (2) Must be positive fault 
of creditor. Provan v. Percy, 11 La. 
Ann. 179; Cooley v. Lawrence, 4 


Mart. (La.) 639. (3) “If we look to the 
litteral [literal] language of art. 2037 
‘of the Code Napoleon and the corre- 
sponding article of our Code, it would 
require an act of the creditor to dis- 
charge the surety: ‘The surety is dis- 
charged when by the act of the credi- 
tor the subrogation to his rights, 
mortgages and privileges can no 
longer be operated in favor of the 
surety.’ The subject, however, has 
given rise to much controversy. The 
distinction has been raised between 
a positive act and an omission. The 
high authority of Pothier and Toul- 
lier is in favor of the opinion that 
the creditor is affected by positive 
acts, and not by a simple omission 
while some other distinguished com- 
mentators hold him liable in certain 
cases at least of omission, such as 
the neglect to make a seasonable re- 
inscription of a mortgage. Without 
adopting either of these conflicting 
theories in their full extent, we are 
ef opinion that, under the circum- 
stances of the present case, there has 
not been such an omission as would 
authorize us to consider the surety. 
discharged. The surety was promptly 
notified of the defalcation. If he 
desired to have Duplessis arrested 
under the act of 1840, it was fully in 
his power to have obtained an order 
of arrest, by paying the’ bank. The 
bank had done nothing as regards 
Duplessis to disqualify itself from 
exercising the right of arrest. It 
cannot be said that, by reason of 
any thing which had occurred, the 
surety on paying would have found 
himself incapable of exercising any 
right which the bank had ever pos- 
sessed. The omission charged is the 
mere omission to exercise a right of 
action or suit, to which, in the par- 
ticular case, the law accorded the 
auxiliary remedy of a restraint of the 
debtor’s person. The argument is, 
that if Duplessis’ person had been 
taken, he would either have given 
bail or remained in prison: that if he 
had given bail and then departed, the 
bail would have been bound, and a 
new surety thus acquired, the benefit 
of which would have accrued to the 
defendant; that if he had, on the 
contrary, not chosen or been able to 
give bail, incarceration might have 
induced him to disgorge what he had 
embezzled, or some portion of it. 
But we cannot destroy the contract 
of the parties upon these vague prob- 
abilities. The chances were within 
the reach of the surety; and it was 
his duty, if he desired to avail him- 
self of them, to pay, and take the 
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amount of such 


Even 


weapons of the law into his own 
hands.” Louisiana State Bank Vv. 
Ledoux, 3 La. Ann. 674, 681. 

{[d] Rule held inapplicable. — 
Guerra v. Iglesias, 26 P. R. 312; 
Quinones v. Vivoni, 21 P. R. 3538, 20 
PP ee 3 

eo, “Civil. ‘codes: He: 2360; 
Saly. art 2330; Ur. art 2139. 

70. Civil codes: Arg. arts 2037, 
2038; Belg. art 2028; Bol. art 1375; 
Braz.’ arts 1496, 1497; Ch. art 2370; 
Col artre9oD iC ALGS) Louise omer 
Cuba art 1838; Dom. art 2028; Fr. art 
2028; Hay. art 1794; Hond. art 2037; 
Tt. art 19255" Jap. arts (459, 462% ‘a. 


art 


Rev. art 3052; Mex. art 1746; Neth. 
art VSG NICH sar. won Vou ba wae be 
TOZO Pane CanaleZwtarty wes .iele 


art 1838: PP: R. $1739; Port. art 833; 
Que. art 1948; Sp. art 1838; Ur. art 
2131;>Ven- art 1899; Rom; art 1669; 
Kuenzle v. Tan Sunco, 16 Ph. 670; 
Saenz v. Yap Chuan, 16 Ph. 76; Hug- 
hart V.. Hamill, ‘15, Po¥ Re "289.7 See 
Long v. Templeman, 24 La. Ann. 564 
(where the contract had been made 
in another state). 

Reimbursement is not defeated by 
a defense which the debtor had 
against the original creditor but un- 
available against his assignee whom 
the fidejussor paid. Gasquet  v. 
Oakey, 19 La. 76. Compare Thompson 
v. Wilson, 13 La. 138. 

{a] Reimbursement is limited to 
the amount paid.—Roman v. Forstall, 
it) Las Ann 7h: 

[b] Where he pays in depreciated 
warrants, whose value he fails to 
prove, fidejussor is entitled to reim- 
bursement for no more than their 
market value. Dinkgrave’s Succ., 31 
La. Ann. 708, 707 (‘‘Indemnification 
and not profit is the measure of the 
surety’s recourse against the princi- 
pal, as taught by our law and the 
jurisprudence thereunder. C. C. 3052; 


Notle v. Their Creditors, 7 Mart. 
(La.) N. S. 9; Garrard v. Reed, 5 
Rob. (La.) 506; Pickett v. Bates, 3 


La. Ann. 627. In fact such was the 
rule under the Roman law, whence 
the law of suretyship as existing in 
our Code has been in a large measure 
drawn. ‘Sciendum est non in plus 
fidejussorem consequi debere man- 
dati judicio quam quod _ solveret.’ 
Pand. t. 26, sec. 4, D,. Mandati. The 
like principle is applied under the 
Napoleon Code, whose text on the 
subject is like our own, for, as said 
by Troplong, ‘Suretyship is entered 
into as a means of service, not as an 
instrument of profit.’ Troplong du 
Cautionnment, No. 342, p 302’). 

[c] He ranks after the other 
creditors of the insolvent debtor 
who are entitled to be paid in full. 
Paquet v. Canada Guarantee Co., 4 
Montr. Leg. N. (Que.) 229. 

{d] If the fidejussor pays a pre- 
scribed claim, he cannot recover. 
Hatchett v. Pegram, 21 La. Ann. 722. 

71.) Civil icodes! Ara. ‘art, 2065 
(2031)k> Ch Marth aston “Coljnart 2308" 
Cuba art 1841; Hond. art 2040; Mex. 
art 1753; Nic, art 3708; Pan. art 1532: 
Pan. Canal Z. art 2398; Ph. art 1841; 
P. R. § 1742; Port. art 848; Sp. art 


1841, 

[a] A fortiori he cannot sue be- 
fore payment, Forest v. Shores, 11 
La. 416. 

72. Civil codes: Belg. art 2032; 
Bol. art 1379; Ch. art 2869; Col. art 
2394; C. R. art 1324; Cuba. art 1843; 
Dom. art 2032; Fr. art 2032; Ger. art 
775; Guat. art 2235; Hay. art 1798; 
Hond. art 2042; It. art 1919; Jap. art 
460; La. Rev. art 3057; Mex. art 1754 
(adding the condition if he attempts 
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by the creditor may proceed against the principal 
obligor; or if the latter becomes bankrupt er in- 
solvent, or has undertaken to relieve the fidejussor 
within a fixed term which has expired, or if there 
is no term and ten years have elapsed (unless per- 
formance requires longer), or if the debt has be- 
come due.?2 If the fidejussor pays without inform- 


to abscond); Pan. art 1534; Per. art 
2096; Ph. art 1843; P. R. § 1744; Port. 
art 844; Que. art 1953; Sp. art 1843; 
Ur. art 2128; Ven. art 1903; Neth. art 


1880; Nic. art 3710; Pan. Canal Z. 
art 2894; Rom. art 1673; Dickey v. 
Rogers, 7 Mart. N. S. (La.) 588; 


Saenz v. Yap Chuan, 16 Ph. 76; Mc- 
Kinnon vy. Cowan, 9 LCJur (Que.) 
175; Perry v. Milne, 5 LCJur (Que.) 
121. Compare Edwards v. Prather, 
22 La. Ann. 334 (where the fide- 
jussor was found not to have brought 
himself within any of the conditions 
of the article). , 
“The remedy granted by the article 
cited is universally recognized as 
being a departure from the general 
rule announced in Art. 15 of the Code 
of Practice that ‘an action can only 
be brought by one having a real and 
actual interest which he pursues, but 
as soon as that arises he may bring 
his action;’ and hence it is not to be 
extended by analogies. Its exercise 
is strictly restricted to the special 
cases provided for.... We are of the 
opinion that the sureties on the bond 
of Norres have [as they have pro- 
ceeded herein] no right of action 
against Décuir, Dérouen, Hébert and 
David; that they have no legal war- 
rant to attack any payments, bar- 
gains, arrangements or contracts be- 
tween them and Norres as to succes- 
sion funds. They are not entitled to 
intrude themselves into a succession 
and attempt to direct or control the 
administrator in the discharge of his 
duty or to call his acts in question. 
That, as we have said, is a matter 
for heirs and creditors to deal with. 
Whatever action they may have 
against the party for whom they 
have become sureties [under Art. 
3057] of the Civil Code is to be made 
available and enforced outside of the 
succession through a separate inde- 
pendent action against him person- 
ally. The situation is not changed 
by some of the heirs permitting them 
to join them in a proceeding which 
they are directing against the admin- 
istrator. Their presence in such a 
suit multiplies parties and compli- 
cates issues in a manner totally un- 
authorized. Though the ultimate 
object sought to be attained by the 
heirs'and the sureties might be the 
same—the securing of the faithful 
administration of the affairs of the 
succession, it would none the less be 
sought to be effected by parties act- 
ing upon different theories and lines 
and independent causes of action. 
Where the heirs and creditors of a 
succession are themselves moving 
for the protection of their own inter- 
ests there is less reason and neces- 
sity for the exercise of rights granted 
to sureties and heirs under Art. 3057 
than there would be if those parties 


were remaining silent and inactive. 
(See Laurent, Vol. 28, Sec. 253; 
Duranton, Vol. 18, p. 388).” Derouen 


v. Norres, 49 La. Ann. 1131, 1136, 
1138, 22 S 669. ‘In their purposes. 
articles 1838 and 1843 are quite dis- 
tinct, although in perfect harmony, 
the latter making more clearly effec- 
tive the purpose of the former. Ar- 
ticle 1838 provides for the enforce- 
ment of the rights of the surety 
against the debtor after he has paid 
the debt. Article 1848 provides for 
his protection before he has paid 
but after he has become liable to do 
so. The one gives a right of action 
after payment, the other a protective 
remedy before payment. (Supreme 
court of Spain, March 22, 1901.) 
The one is a substantive right, the 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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ing the debtor, the latter may set up against him 
all defenses available against the ecreditor,’* and if 
the debtor also pays, the fidejussor has no recourse 


except against the creditor.’ 


[§ 138] (2) Beneficium Excussionis. 
may pursue to judgment the principal debtor and 
In some jurisdictions, he 
may sue the latter alone,’® but in others he must 


the fidejussor jointly.” 


other of the nature of a preliminary 
remedy. The one gives a right of 
action which, without the provisions 
of the other, might be worthless. 
The remedy given in article 1843 
purposes to obtain for the surety 
‘relief from the burden of his surety- 
ship or a guaranty to defend him 
against any proceedings of the credi- 
tor and from the danger of insol- 
wency of the debtor.’ (Last para- 
graph of art. 1843.) Article 1838, 
speaking strictly, has no such pur- 
pose. When the surety’s rights un- 
der this article become available, he 
is past the point where a preliminary 
protective remedy is of any value to 
him.’”’ Kuenzle v. Tan Sunco, 16 Ph. 
670, 672. “Against this delay on the 
part of the creditor, in the present 
case obligatory, the surety could al- 
ways exercise the preventive action 
of number 4 of article 1848, to guard 
himself from any risk which he 
might run by reason of such act per- 
formed without his consent, this be- 
ing the direct action to which he is 
entitled by reason of the contract en- 
tered into by him.” El Banco Es- 
panol Filipino v. Donaldson, 5 Ph. 


418, 424 
73. Civil codes: Arg. art 2067 
(20383); Ch. art 2377; Col.-art—2402; 


Cc. R. art 1321; Cuba art 1840; Hond.’ 


art 2039; Mex. art 1750; Nic. art 3716; 
Pan. art 1531; Pan. Canal Z. art 2402; 
Phe arth s840, “Pu, 8. Wil asp ant 
1840; Ur. art 2136. 4 

74. Civil codes: Belg. ,art 2031; 
Bol. art 1378; Ch. art 2377; Col. art 
2402; C. R. art 1322; Cuba art 1842; 
Dom. art 2031; Fr. art 2031; Hay. art 
1797; Hond. art 20413. It; art, 1918; 
La. Rev. art 3055; Mex. art 1751; 
Neth. art 1879; Nic. art 2377; Pan. 
art 1533; Pan. Canal Z. art 2402; Ph. 
art 1842; P. R. § 1743; Port. art 842; 
Que. art 1952; Sp. art 1842; Ur. art 
2136; Ven. art 1902; Rom. art 1672. 

75. _Civil codes: Cuba art 1834; 
Hond. art 1854; Pan. art 1525; Ph. 
Ant isote. gees) Wioo Port. artasal, 
Sp. art 1834. “The principal and 
surety, in a case like this, can, and 
should be, when practicable, legally 
sued in one and the same action, as 
the claim springs from the same 
source and the parties are bound to 
the same extent, the surety having 
Jess means of defense, however, than 
the principal.” Stafford vy. Harper, 
32 La. Ann. 1076, 1081. 

{a] Administrator’s bond cannot 
be enforced against fidejussor until 
the necessary steps have been taken 
against the principal. Gaillard v. 
Bordelon, 35 La. Ann. 390, 391 (“Such 
is the express provision of the law, 
repeated in no less than six Sections 
of the Revised Statutes: Secs. 19, 
1476, 2354, 3715, 3724, 3857. The pro- 
vision is originally derived from an 
Act of 1842, (p. 302) amended by an 
Act of 1866, (p. 42). It has been 
frequently interpreted and enforced 
by this Court. Wilson v. Murrell, 6 
Rob, (La.) 68; Kemper v. Splane, 4 
Ann. 486; Canal, etc, Co. v. 
4 La. Ann. 545; Phelps v. 
Sawyer, 7 La. Ann. 551; Lobit v. 
Castille, 13 La. Ann. 563’). 


{b] So of a curator’s bond.—Wil- 
son v. Murrell, 6 Rob. (La.) 68. 
76. Boutte v. Martin, 16 La. 133, 


135 (‘the defence of the appellant 
was, that the plaintiff had neglected 
to sue the principal in the note, al- 
though earnestly urged to do so; and 
that he had indulged him with pro- 
longation of the day of payment. 
The first plea was correctly disre- 
garded. It is an idle one. The 
ereditor generally requires security, 
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proceed first against the debtor,’’ or at least join 
him on the fidejussor’s request.*® 
if requested, must always exhaust the latter’s 


But the creditor, 


property to satisfy the judgment before proceed- 


The creditor 


to avoid suing the debtor; and the 
surety cannot require, before the 
creditor resorts to him for payment, 
that he should sue the principal. If 
he wished the principal to be sued, 
he must pay the debt, and then exer- 
cise the rights of the creditor, to 
which payment subrogates him; or 
proceed according to the article 3026 
of the Louisiana Code, to be indem- 
nified by the principal debtor’’). See 
also Purdy v. Forstall, 45 La. Ann. 
814, 138 S 95; Bonny v. Brashear, 19 
La. 383; Moore v. Broussard, 8 Mart. 
N. S. (la.) 277; Bryan v. Cox, 3 Mart. 
N. S. (la.) 574; Cooley v. Lawrence, 
4 Mart. (La.) 639, 642. : 

[a] Thiquidator’s bond.—‘‘As_ the 
law does not require that steps be 
taken against a liquidator to enforce 
a judgment against him, as a condi- 
tion precedent to a suit like this 
against the sureties on bonds fur- 
nished under Article 1139 of the 
R. C. C., the executors were not 
bound to issue execution against 
Klotz, and that they had authority to 
stand in court to’ bring this action 
against the defendants as his sure- 
ties, just as they could have sued 
them, when they originally proceeded 
against him.’ Macready v. Schenck, 
41 La. Ann. 456, 461, 6 S 517. 

[b] Where the principal is dead 
and his estate is insolvent it is not 
necessary to proceed first against it. 
Lynch’s Suce., 14 La. Ann, 235 


77. Mex. Civ. Code art 1725. 
78. Port. Civ. Code art'332t 
79. Civil codes: Arg. art 2046 


(2012); Belg. art 2022; Bol. art 1369; 
Braz. art 1491; Ch. art 2357; Col. art 
2388;1C, Rifart 1312) Cuba art! 18304 
Dom. art 2022; Ec. art 2339; Fr. art 
2022; Ger. arts 771, 772; Guat. art 
az27. (1)3;-Hay. art 1787;) Hond. art 
2029; It. art 1908; Jap. art 453; La. 
Rev. arts 3045, 3046; Mex. arts 1725, 
1731; Neth. art 1870; Nic. art 3696; 
Pan. art 1520; Pan. Canal Z. art 2383; 
Per. arts 2088 (2), 2091 (2); Ph. art 
TPSsO Pak. Se lisdks  Bortvartwys30% 
Que. arts 1941, 1942; Salv. art 2107; 
Sp. art..1330; Ur. art.2117) Venu art 
1891; Rom. art 1668; New Orleans v. 
Waggaman, 31 La. Ann. 299 (sheriff's 
bond); Fantauzzi v. Vazquez, 22 P. R. 
Gulks Bedard v. Remillard, 28' LCJur 
(Que.) 64; Homier v. Brousseaux, 1 
Montr. Leg. N. (Que.) 62,22 LCJur 
135; Labelle v. Sayer, 10 Revleg 
(Que.) 545; Lorimer v. Handbook L. 
of Scot. § 1717; 1 Bell Comm. p 347. 

[a] Roman law.—(1) Justinian 4 
Novel cl. (2) “A little while after 
the last edition of the Code, in the 
fourth Novel (535 A. D.) Justinian 
established the beneficium which has 
been variously called ordinis, ex- 
cussionis and, principally in common 
law sources, discussionis. It is a 
form of the equity of exoneration and 
permits the surety to plead that the 
,principal debtor is solvent and should 
‘therefore be proceeded against first. 
We may say that it turns every guar- 
anty into a guaranty of collection, 
even though in form it is a guaranty 
of payment. Exoneration of this type 
was not usual at the common law, 
particularly if the guaranty was not 
expressly declared to be one of col- 
lection, but the doctrine of Pain vy. 
Packards ls jJohnste, CNA Ye) TAS od. 
AmD 369 (criticized but finally ac- 
cepted in New York. The doctrine 
is fully examined and disapproved 
in Harris v. Newell, 42 Wis. 687 
which foilows the great weight of 
American authority) seemed to have 
introduced it into many of the United 
States and apparently into the states 
adopting the Field Code. (Cal. Civ. 


ing against the former,’? and so may the sub- 
fidejussor,®° unless either has expressly renounced 
the privilege,8+-8? or has bound himself in solido 
with the debtor,’* or in case the latter is a bank- 


Code, § 2845).” Radin, ‘“Fundamen- 
tal Concepts of Roman Law,” 13 
Cal. L. Rev. p 37. 

{b] Inapplicable to parish treas- 
urer’s bond.—Andrews v. Biossat, 28 


La. Ann. 236. 

80. Civil codes: Arg. art 2053 
(2019); Ch. art 2366; Col. art 2391; 
Cuba art 1836; Ec. art 2348; Hond. 
art 2034; Mex. art 1739; Pan. art 
15275 Pan. Canal Z. art. 23913-Ph: art 
1836; P. R.§ 1737; Port. art 837; Salv. 
arti2i1e: Sp. arc. 18367 Ur. art: 2119: 

81-32. Civil codes: Arg. art 2047 
(2018) (1); Belg. art 2021; Bol. art 
1369; Braz. art 1492 (1); Ch. art 2358 
hy) Col art 2384)" Corn artsrlolizs 
ITs = Cupea- art, Loo. GL)s) Dom ark 
2021; He: art (2340) (1); Er, art’ 20215 
Gerevarreits Cl) eet erat ce Lis Ore 
ond: art) 2029 "eb yer kt ar tod sla 
Rev. art 3045; Mex. art 1727 (1); 
Neth... art "18693" Nic. art 3697.1) 
Pan? art 1521") Pani CanaloZ.-art 
\eSPh art Ss teeCLy «eke 
3 Port.’ art 830 °<(2)3 "Que. 
; Rom. art 1662; Salv. art 
2108 Ch): Sp art 1831-1) = Ur. art 
2118 (Ll). Ven art tl3'92' Gly: 

“The Section of the Code in which 
Article 3045 is found, treats of the 
‘effects of suretyship between the 
creditor and the surety,’ and regu- 
lates the mode in which, and the con- 
ditions under which, the creditor may 
enforce his recourse against the 
surety, including the privileges of 
discussion and division and other 
provisions in the surety’s interest. 
The plain meaning of Art. 3045 is, 
that when the surety has bound him- 
self in solido with the debtor, he 
shall not be entitled to these privi- 
leges and benefits, but that, so far 
as concerns the rights of the credi- 
tor, the effects of his engagement 
shall be regulated by the principles 
applicable to debtors in _ solido.” 
Union Nat. Bank vy. Legendre, 35 La. 
Ann. 787, 795. 

[a] Effect of binding in solido.— 
as Lachman v. Block, 47 La. Ann. 
505,522) lr S153), 428 LRA 255. (2) 
Indorser of promissory note binds 
himself in sdlido. Rogers v. Gibbs, 
24 La. Ann. 467. 

[b] Subfidejussor’s waiver is not 
presumed from that of the fidejussor. 
Civil codes: Ch. art 2360; Col. art 
2385; Ee. art 92342; Pan.’ Canal: ‘Z: 
art 2385; Salv. art 2110; Ur. art 2119. 

83. Civil codes: Arg. art 2047 
(2013) (2); Belg. art 2021; Bol. art 
1369; Braz. art 1492 (2); Ch. art 2358 
(2); Col. art 2384 (2); Cuba art 1831 
(2); Dom. art 2021; Ee. art 2340 (2)3 
Fr. art 2021; Hay. art 1786; Hond. art 
2029 (2); It. art 1907; Jap. art 454; 
La. Rev. art 38045; Mex. art 1727 (11): 
Neths ,arti18695.- Nie. Jart 3697 (2); 
Pan, art 1521 (2); Pan. Canal Z, art 
2394. (2) PPh wart 11831542) Pe. Re 
SeLi32 S(2)ise Port. art. 880 (1); Que. 


art 1941; Salv. art 2108 (2); Sv. art 
18381 (2); Ur.-art 2118 (2); "Ven. art 
1892 (2); Rom. art 1662; Wilkins v. 


Bobo, 13 La. Ann. 430; New Orleans 
Canal, etc., Co. v. Escoffie, 2 La, Ann. 
830; Smith v. Scott, 3 Rob. (La.) 258. 

“The foregoing articles of the 
Civil Code make it clear that Her- 
menegilda Rogero was liable abso- 
lutely and unconditionally for the 
full amount of the obligation with- 
out any right to demand the exhaus- 
tion of the property of the principal 
debtor previous to its payment. Her 
position so far as the creditor was 
concerned was exactly the same as if 
she had been the principal debtor.” 
Jaucian we-Querol; 38, Ph. 2074 717% 
(where the fidejussor was bound soli- 
darily). 
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rupt,* or cannot be sued within the jurisdiction.* 
But neither the fidejussor nor subfidejussor on a 
judicial bond is entitled to the privilege.*¢ 


@4. Justinian 1 Novel c XXXVI; 
Civil codes: Arg. art 2047 (20138) (5); 
Braz. art 1492 (3); Cuba art 1831 
(3); Ger. art 773 (3); Hond. art 2029 


@)siMex. artal727. 7 CIDD)e) Pan. Jart 
1521568) 3 veh wart) 183d (sso By Ra § 
Mise “CoG oD art. Lssletos Or. art 
2118 (3): Ven. art 1892 (3); Nic. art 
8697 (3); Soule v. Norwood, 30 La. 
Ann. 486. 

“A  cosurety is entitled to the 


benefit of division from the very mo- 
ment that he contracts the obligation, 
except where there is stipulation to 
the contrary; but if any of the cir- 
cumstances enumerated in _ article 
1831 should take place either because 
he expressly waives such a benefit 
after making the contract of surety- 
ship, or because he later binds him- 
self solidarily with the debtor or any 
of the other cosureties, or any of the 
cosureties becomes bankrupt or in- 
solvent or cannot be sued within the 
kingdom; and again, if such right is 
not availed of in due time, the bene- 
fit. of division will cease in any of 
these cases, as would the benefit of 
exhaustion of the debtor’s property. 
This is what the Code intended by 
inserting in the article under com- 
ment the provision of paragraph 3, 
containing the reference therein 
made.’ 12 Manresa Comm. on Civ. 
Code (2d ed) p 284 [quot Cacho v. 
Valles, 45 Ph. 107, 112]. 

[a] Insolvency insufficient. — “It 
may be admitted that by the com- 
bined force of article 1837 and sub- 
section 3 of article 1831, one of sev- 
eral sureties becomes liable for his 
proportionate part of the share of 
any of his cosureties who may be 
declared bankrupt. But the appealed 
decision makes the appellant liable 
in case any cosurety is found to be 
insolvent. In this we think there 
was error. There is a difference be- 
tween being insolvent, which practi- 
cally means exhaustion of assets, or 
that money cannot be made out of a 
person upon execution, and the con- 
dition of a declared bankrupt. The 
authors of the Code themselves were 
not unmindful of this distinction. 
Thus, we note that in subsection 2 of 
article 1843 it is declared that a 
surety may proceed against the 
principal debtor even before paying 
the debt in case of bankruptcy or in- 
solvency; but in subsection 2 of arti- 
cle 1831, with which we are here 
more especially concerned, the con- 
dition named is bankruptcy. None of 
the sureties, so far as this record 
shows, has been declared bankrupt. 
The benefit of division therefore has 
not been lost, and the rule declaring 
each surety liable only for his ali- 
quot part of the guaranteed debt, 
must hold. When he declared that 
the solvent sureties should be liable 
proportionately for the part of any 
insolvent surety, the trial judge in 
all probability had in mind the sec- 
ond paragraph of article i844 of the 
Civil Code; but we think this article 
inapplicable for more than one rea- 
son. In the first place, that article 
deals with the situation which arises 
when one surety has paid the debt to 
the creditor and is seeking contri- 
bution from his cosureties. In the 
case before us the debt has not been 
paid by any surety. In the second 
place, it is required in the third para- 
graph of said article, that the surety 
paying the debt should have made 
payment by virtue of judicial pro- 
ceedings or when the principal debtor 
should have become insolvent or bank- 
rupt. Nothing of the kind has here 
happened. The article referred to is 
thus automatically excluded from 
operation.” Cacho v.. Valles, 45 Ph. 
LOT Ae LOF 

85. Justinian 4 Novel ec I; Civil 
codes: Arg. art 2047 (2013) (5, 6); 
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Cuba art 1831 (4); Ger. art 773 (2) 
[subd 4 excepts cases where levy of 
execution would probably be fruit- 
less]; Hond. art 2029 (4); Mex. art 
L727 °CV) IVI) Pan. art 152i (4); Ph: 
art 1831, ¢4) 2 PioR, 81782 sea Port, 
art 830 (2); Sp. art 1831 (4); Ur. art 
2118 (4); Nic. art 3697 (4). / 

“The objection presented in the 
exception that the surety on the bond 
first furnished had left the jurisdic- 
tion of the court, was removed by 
the plaintiffs’ furnishing an addi- 
tional bond, with a surety residing 
within the jurisdiction of the court, 
whose solvency is not questioned. 
Cc. Cc. art. 3012.” Foxworth v: Burck- 
halter, 3 La. Ann. 365, 366. 

86. Civil codes: Arg. art 2047 
(2018) (8); Belg. arts 2042, 2043; Bol. 
arts 1388, 1389; Ch. art 2358 (4); 
Col. art 2384 (4); Cuba art 1856; 
Dom. arts 2042, 2043; Ee. art 2340 
(4): Fr. arts 2042, 2043; Hay. arts 
1808, 1809; Hond. art 2055; It. arts 
1923, 1924; La. Rev. arts 3066 (re- 
quiring, however, prior suit against 
the principal on judicial and fiducial 
bonds), 3067; Mex. arts 1771, 1772; 
Pan. ~art. 1547; .Pans .Canal “Z.ccart 
2884 (4): Ph rart 18563 sR. S$ ahi5; 
Que. arts 1964, 1965; Sp. art 1856; 
Ven. art 1806; Rom. arts 1677, 1678; 
Wilkins. v.. Bobo; 13: Jaa. °-Ann, 43805 
prenoeent v. Campbell, 3 Que. Super. 

“This is a judicial security of a 
distinet nature by its origin from 
the voluntary or conventional se- 
curity which the district court un- 
doubtedly had in mind when it ren- 
dered its judgment.” Muriente v. 
Derrasa,= 2212 Ps Re. 686; 692 fieit 12 
Manresa Comm. on Civ. Code p 368]. 
“The nature of the bond is very 
plain. Its heading reads as follows: 
‘Appellant’s bond to stay execution 
of judgment.’ This bond is, there- 
fore, a judicial bond, and article 1856 
of the Civil Code provides that a 
judicial surety can not demand a levy 


on the property of the _ principal 
debtor.” Molina v. De la Riva, 7 Ph. 
345, 347. 

[a] Appeal bonds are excepted 


from this rule. Chalaron v. McFar- 
lane, 9 La, 227. 

[b] Rationale. — Answering the 
critics who see in this a discrimina- 
tion against the judicial fidejussor, 
the Spanish glossator, Manresa, says: 
“Those who hold such an opinion un- 
doubtedly lose sight of the notorious 
difference between the origin of these 
two classes of surety—a difference 
which in itself alone is sufficient to 
render impossible the exercise or 
utility of the benefit of discussion 
regardless of the reason given by 
those who favor the limitation im- 
posed by our code that the ties 
should be stronger and the guaran- 
ties greater in obligations contracted 
in cases of judicial security than in 
the other classes, in view of the 
special nature of the obligations se- 
cured thereby. That special nature 
of the rights and interests which the 
courts are bound to protect suggests, 
in fact, insurance by all the means 
not disposed to delay or impede the 
fulfillment of the obligation of se- 
curity to the end that the surety may 
meet the obligation at once without 
waiting to ascertain whether the 
principal has property first to re- 
spond therefor or to proceed against 
said property, for the reason stated 
elsewhere that the surety must offer 
many more guaranties and greater 
security than the principal whose 
Solvency is insufficient, as is shown 
by the necessity imposed by law or 
by the courts to secure said interests 
and rights.” 12 Manresa Comm. on 
Civ. Code p 368 [quot Muriente v. 
Terrasa, 22 P. R. 686, 693]. 

87. Civil codes: Belg. arts 2022, 
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ordinary fidejussor must claim it when sued and 
indicate to the creditor sufficient available assets 


of the debtor within the jurisdiction.” lf the 
2023; Bol. arts 1370, 1371; Ch. .arts 
ISHS Gye (Os Cole ant S258) 6 (5), 
(6); C. R. art 1814; Cuba art 1832; 
Dom, arts 2022, 2023; He. arts 2340, 
2341; Fr. arts 2022, 2023; Hay. arts 
1787, 1788; Hond. art 2031; It. arts 


1908, 1909; Mex. art 1729; Neth. arts 
1870, 1871; Nic. arts 3698 (5), 2359; 
Pan. art 1522; Pan. Canal Z. arts 2384 
(5), 2386; Que. arts 1942, 1943; Salv. 
arts 2108 (6), 2109 (1); Sp. art 1832; 


Ur: ‘arts 12020): 2021. 2123 siVien™ sark 
189440 Phapantslssaece. ORaasaness 
Rom. arts 1663, 1664; Panton v. 


Woods, 11 LCJur (Que.) 168. 

{a] Leounisiana.—(1) Rev. Civ. 
Code: arts 3046, 3047; Folger v. 
Palmer, 35 La. Ann. 814; Hill v. Bour- 
cier, 29 La. Ann. 841; Elmore v. Rob- 
inson, 18 La. Ann. 651; Allen v. Petro- 
vic, 14 La. 165; Delazerry v. Blanque, 
6 Mart. 560. (2) “When this article 
of the Napoleon Code was under con- 
sideration in the council of state, 
Cambecéres, consul, asked the reason 
for it, and why a surety should not 
be permitted to offer, for the pay- 
ment of the debt, property of the 


debtor within the jurisdiction of 
other courts. Bigot Préamenne 
answered, that it had always been 


held, that the creditor was not bound 
to discuss property situated at so 
great a distance; that the discussion 
would be attended with too much 
embarrassment and expense.” Hill v. 
Miller, 7 La. Ann. 621, 623. (3) “It 
is an elementary principle of the 
contract of suretyship, that the 
creditor ought not to be subjected to 
a troublesome, difficult, and pro- 
tracted discussion.” Hill v. Miller, 
supra [cit Pothier Obl. pp 407, 409]. 
(4) “The law supposes that the prop- 
erty designated is in a condition to 
be made available to the creditor for 
the payment of his debt: C. C. 3014; 
and the discussion is a mere ques- 
tion of order, or the mode in which 
he is to be paid. Beneficium ordinis 
sive excussionis. Institutes of the 
Civil Law of Spain, book 2, tit. 18. 
If we carry into effect this contract 
according to its principles, and any 
thing short of this would be to ren- 
der it illusory, it seems plain, that 
the property which the defendant re- 
quired should be subjected to the 
plaintiffs’ debt, has not been prop- 
erly described.” Hill v. Miller, supra. 
See Elmore v. Robinson, supra; Wo- 
mack v. Fluker, 13 La. Ann. 196; 
Dejean v. Martin, 7 Mart. N. S. 194, 
195. (5) “The property pointed out 
to be discussed, having been claimed 
by the wife, who obtained an injunc- 
tion to prevent its sale, the plaintiffs 
were relieved from the obligation of 
discussing property then in litiga- 
tion.’”’ Dejean v. Martin, supra. 2 
{b] Philippines.—(1) Civ. Code 
art 1832. (2) “The property pointed 
out by the sureties is not sufficient 
to pay the indebtedness; it is not 
Salable; it is so incumbered that 
third parties have, as we have in- 
dicated, full possession under claim 
of ownership without leaving to the 
absconding guardian a fractional or 
reversionary interest without deter- 
mining first whether the claim of one 
or more of the occupants is well 
founded. In all these respects the 
sureties have failed to meet the re- 
quirements of article 1832 of the 


Civil Code.” Arroyo v. Jungsay, 34 
Ph. 589, 592. (8) In Seton Donna v. 
Inouye, 40 Ph. 728, 730, judgment 


was rendered against an administra- 
tor whose decedent had signed as 
“euarantor’”’ for one Ihara. The trial 
court “ordered that execution should 
not issue against thé administrator 
until a return should be made by 
the sheriff upon execution against 
Ihara, showing that the judgment 
against him remained unsatisfied in 
whole or in part.” The supreme 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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§§ 138-139] 


creditor neglects to levy on such 


liable to the extent of its value for the debtor’s 


resulting insolvency.88 


[§ 139] (8) Beneficium Divisionis. 
the same exceptions as in the right of excussion,*® 


court said: ‘“‘We think that the order 
of the lower court is in exactly the 
form in which it should have been 
expressed, especially in i 
article 1832 of the same 
which shows that it is the duty of a 
surety, or guarantor, entitled to the 
benefit of the exhaustion of the prin- 
cipal’s property to point out to the 
creditor property of the principal 
which may be taken to satisfy the 


debt.” 
{c] Porto Rice.—-(1) Civ. Code § 
1733. (2) ‘‘We are completely satis- 


fied that such creditor is not bound 
to proceed against property which is 
already in the eustody of the law by 
reason of attachments of various 
persons. | We are inclined to think 
that realizable property must mean 
property that can be directly at- 
tached and sold, and not property in 
regard to which a creditor would 
have to litigate against contending 
claims. Furthermore, we think the 
actions of the appellee in this case 
have worked an equitable estoppel. 
Even before this suit was brought 
against him he attached the property 
of defendant Bruno. Not only did 
the act of the surety place an obstacle 
in the way of an attachment by the 
ereditor Fantauzzi, but we also think 
that if the particular property at- 
tached has any value the said surety, 
the appellee in this case, has placed 
himself in a position to be reim- 
bursed, as far as the property will 
reach, for any payment he may have 
to make to the complainant. If the 
complainant here would take _ the 
same property and sell it and obtain 
a certain sum therefor, the appellee 
would still be responsible for the bal- 
ance, so that if he pays the entire 
debt he can make good to himself 
any amount which he has to pay by 
reason of the inability of the appel- 
lant to proceed against the same 
property. Also, we think that section 
1733 of the Civil Code puts a duty 
upon a surety which was not com- 
plied with in this case. It is his 
duty under that section, when called 
upon to pay the debt of his principal, 
to indicate the property on which 
the creditor may realize his claim. 
The letter of February 27, 1914, speci- 
fied no property except by reference 
to a pleading filed in a court. We 
think that when section 1733 says 
that property must be specified it 
means that the specification must be 
directly made and not by reference to 
some other paper or suit.” Fantauzzi 


v. Vazquez, 22 P. R. 671, 676.. (3) 
. “Ags explicitly stated in the article 
under consideration, it is not suffi- 


cient that the surety claim the bene- 
fit of discussion in time, nor that in 
so doing he designate property of the 
debtor wherein to satisfy the debt. 
It is also necessary that another con- 
dition be fulfilled, to wit, that such 
property be realizable and that it be 
situated in Spanish territory. This is 
not only logical, but just, because 
the attachment of property situated 
a great distance away would be a 
lengthy and extremely difficult pro- 
ceeding and one that, if actually not 
opposed to, yet does not very well 
accord with, the purpose of the bond, 
that is, to insure the fulfillment of 
the obligation and at the same time 
furnish the creditor with the means 
of obtaining its fulfillment without 
hindrance or delays. The same may 
be said of property that is not read- 
ily realizable, and as the surety is 
the sole person who benefits by the 
discussion and the one most inter- 
ested in avoiding difficulties in its 
execution, it is he, therefore, who 
should designate the property out of 
which the recovery is to be made, it 
being unquestionably convenient for 
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a fidejussor may limit his liability to his propor- 
tionate share of the debt.% 
group of codes this privilege must be expressly 
So the one who pays by virtue of a 
judicial proceeding or the debtor’s insolvency or 


But under the French 


him that the property he designates| of the opinion that Arturo BE. Marini 


unite the conditions indicated in or- 
der to facilitate the payment of the 
debt, whereby he will be freed from 
the subsidiary obligation inherent in 


the bond.” .12 Manresa Comm. on 
Civ. Code p 268 [quot Arroyo v. 
Jungsay, 34 Ph. 589, 591]. Compare 


Sanchez 4 Roman Derecho Civ. p 919. 
She sabe Sentence Supr. Trib. March 

{d] Must furnish costs.—Whiting 
v. Hagerty, 5 La. Ann. 686; Banks v. 
Brander, 13 La. 274; Baldwin v. 
Gordon, 12 Mart. (La.) 378; Delazerry 
v. Blanque, 6 Mart. (La.) 560. 

88. Civil codes: Arg. art 2049 
(2015); Belg. art 2024; Braz. art 1504; 
Ch; art)2365; Col. art 2390; Cuba art 
1833; Dom. art 2024; Ee. art 2347; 
Fr. art 2024; Hay. art 1789; Hond. 
art 2032; It. art 1910; Jap. art 455; 
La. Rev. art 3048; Mex. art 1734; 
Neth, art 1872; Nic. art 3699; Pan. 
art 1524; Pan. Canal Z. art 2390; 
heart 1833's Pov s 1734). @uey ant 
1944; Salv. art 2115; Sp. art 1833; 
Ur. art 2121; Ven. art 1895; Bol. art 
1372; Rom. art 1665. 

[a] Surety’s plea of discussion 
must not be ignored when he points 
out property and furnishes costs. 
Mathews v. Kemp, 27 La. Ann. 203. 

89. See supra § 138. 

90. Gaius 3 Inst. p 122; Justinian 
3 Inst. tit XX ec 4; Civil codes: Belg. 
art 2026; Bol. art 1380; Ch. arts 2367, 
2368; Col. arts 2392, 2393; Cuba art 
1837; Dom. art 2026; He. arts 2349, 


Zep0s) hry art 2026." Guat. anti 2239) 
Haye arte lio Hond.,arte20364 it 
art 1912; La. Rev. art 3049; Mex. 


arts 1741, 17483; Neth. art 1874; Pan. 
Ot 28 eh arty Sia tb bens Clos 
Port. art 835; Que. art 1946; Salv. 
ALCS) cul ecdtiSs OD. arteloociues Cie art 
22% Vien. art 1897; Nic: art 3703; 
Pan. Canal Z. art 2392;, Rom. art 
1667; Cacho v. Valles, 45 Ph. 107. 
“In the time of Hadrian, another 
beneficium was introduced which ap- 
plied to all types. This was the bene- 
ficium divisionis. One of the several 
sureties sued for the debt might 
plead by way of exception that there 
were other solvent sureties besides 
himself. If he established his plea, 
he would be liable only for his pro 
rata share of the debt. But a failure 
to set up the exception was fatal 
since the debt was gone and there 
was no obligatory relation of any 
kind between the co-sureties. In our 
courts we reach a similar result by 
the equity of contribution.” Radin, 
“Fundamental Concepts of the Roman 
Law,” 13 Cal. L. Rev. p 36. ‘“In each 
of the promissory notes Arturo E. 
Marini and B. Pab6n say: ‘We con- 
stitute ourseives sureties and prin- 
cipal debtors for the amount of this 
note, with the same liability as the 
direct debtor.’ In other words, the 
said Marini and Paboén represent to- 
gether the juridical entity of the 
surety. They do not assume a double 
liability as sureties but constitute 
one single guarantee for the pay- 
ment of the main liability, for they 
did not state in the notes that each 
of them individually or personally 
guaranteed the payment notwith- 
standing the fact that in assuming 
the character of principal debtors the 
two together and united by a com- 
mon tie were bound in the same 
manner as the direct debtor. We 
recognize that, according to. the 
judgment of the Supreme Court of 
Spain of October 11, 1875, in the case 
of José Fontova v. Zamora, Costa & 
Co., and the judgment of this court 
in the case of Salgado v. Villamil, 14 
Porto Rico 437, the phrase principal 
debtor has the same signification as 
surety in solidum, and applying that 
doctrine to the present case, we are 


and Bernardo Pab6én are sureties in 
solidum in relation to the direct 
debtor, Luis E. Marini—not sepa- 
rately or independently of each other 
as though a double guarantee were 
being given for the fulfilment of the 
obligations contracted, but conjointly 
or by means of a single guarantee 
formed by two distinet persons with- 
out ties in solidum between them- 
Selves. From the wording of the 
notes it does not appear that each ox 
the sureties is individually liable and 
therefore the liability assumed by 
them as principal debtors should be 
divided equally between them.” 
Morales v. Pabon, 19 P. R. 972, 974. 

[a] Sheriff’s bond.—‘‘'We know no 
law that gives these sureties the 
right of Givision as against the credi- 
tor. What their rights are inter sese 
will have to be determined should 
one of them pay all or more than his 
share and call on the others for con- 
tribution.” New Orleans v. Wagega- 
man, 31 La. Ann. 299, 302. 

[b] Form of judgment.—‘“‘The 
judgment allows the plea of divi- 
sion, but condemns the parties alto- 
gether to pay the whole sum. This 
we think erroneous. It is not al- 
leged or proved that any of the 
parties are insolvent, and by the 
articles 3018, 3019 of the Civ. Code, 
it is shown that the defendants are 
only responsible for their virile por- 
tion, being joint sureties. ... The 
error was the result of an oversight 
in drawing up the judgment, and 
from not having the sureties bound, 
in solido, as they should be in all 
obligations of this kind.” McGuire 
v. Bry, 3 Rob. (La.) 196, 200. 

91. Port. Civ. Code art 835. 

[a] Louisiana.—(1) “The French 
Code followed the Institutes and the 
Code of Justinian, not however with- 
out previous opposition on the part 
of those jurisconsults who desired to 
extend the rule of article 1202 to the 
contract of suretyship, and require an 
express undertaking to impose a lia- 
bility in solido. That Code was thus 
made to harmonize with the Roman 
law on this subject, and the opinions 
of Vinnius 4nd Danneau, which were 
adopted by Pothier. See the history 
of the law on this subject as given 
by Troplong, Cautionnement, § 281 
et seq. Pothier, Obligation, § 416.” 
McCausland v. Lyons, 4 La. Ann. 278, 
274. (2) “Our Code has adopted this 
principle; and so far as our present 
enquiry is involved, has substantially 


followed the law of Rome and 
France.” McCausland v. Lyons, 
Supra. (3) “The contract of surety- 


ship, under these provisions of law, 
is of a mixed character. The obliga- 
tion of each surety is to pay the 
whole debt; but this solidarity is 
tempered by the right of division. 
This right however, rests in facul- 
tate. The surety has the right to 
demand the division; but until the 
right is exercised, the obligation is 
solidary. In the present case there 
has been no demand of division by 
the sureties. They were attacked by 
the plaintiff as debtors in solido, and 
pleaded the general issue. The excep- 
tion is a peremptory one, which must 
be pleaded specially.” McCausland v. 
Lyons, supra, See Eastin v. Board 
of School Directors, 40 La. Ann. 705, 
4 S 880; Pecquet v. Pecquet, 17 La. 
Ann. 204, 234; Bonny v. Brashear, 19 
La. 383. (4) “The failure of one of 
the sureties to demand a division, 
does not authorize a judgment in 
solido against him, although it leaves 
him liable for the whole debt in case 
of future insolvency of his co-sure- 
ties.” Atchafalaya Bank v. Banks, 
15 La. 47, 50. (5) “If the appellant 
had demanded a division, the judg- 
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bankruptey may recover from each cofidejussor his 
If a fidejussor be- 
comes insolvent, his share must be borne pro rata 
by each of the others and a subfidejussor of the 
former is liable on the same terms. 

[§ 140] d. Extinction and Release. 
sor’s liability expires with the debtor’s and for the 
same causes as other obligations.*4 
of the rights of debtor and fidejussor, as when one 
inherits: from the other, does not extinguish the 
Each fidejussor is 


proportionate part pro rata.?? 


liability of a subfidejussor.*® 


ment against him must have been for 
his virile share, absolutely. It cannot 
be for a larger sum; but he must re- 
main liable in case of the future 
insolvency of his co-sureties.” Atcha- 
falaya Bank v. Banks, supra. 

[b] Waiver by denial of surety- 
ship.—Kilgore v. Tippit, 26 La. Ann. 
624, 625 (where defendants denied 
liability, the court said: “Division 1s 
a right accorded to sureties. C. C. 
3049. But they can not claim this 
benefit while denying their obliga- 
tion as surety. The plea is incon- 
Sistent with their answer denying 
their liability. Pothier says: ‘Enfin 
les lois refusent l’exception de divi- 
sion aux cautions qui ont commencé 
par dénier de mauvaise foi leur cau- 


tionnement.’ Vol. 1, p. 4038, 417. 
The obligation sued upon is mani- 
festly one of suretyship; and soli- 


darity is of the nature of that con- 
tract. Pothier vol 1, p. 402, § 416’’). 

92. Gaius 3 Inst. p 122; Justinian 
3 Inst. tit XX c 4; Civil codes: Arg. 
art 2072 (2038); Belg. art 2033; Bol. 
are T3805 Braz art. 149610Cs RR. sart 
1325; Cuba art 18443) Domcart 2033? 
Fr. art 2033; Ger. arts 426, 774; Guat. 
art 22389; Hay. art 1799; Hond. art 
2043; It. art 1920; Jap. arts 442 et seq, 
462, 465; La. Rev. art 3058; Mex. arts 
1742 (limited to solidary undertak- 
ings), 1757; Neth. art 1881; Pan. art 
1635; Per> art. ‘2101; Ph.viart 1844; 
P. R. § 1745; Port. art 847; Que. art 
1955; Sp. art 1844; Rom. art 1674; 
anpee v. Laing, 1 RevdeLegis (Que.) 
48. , 
“Two opinions have divided the 
French jurists as to the foundation 
of the recourse which is given to the 
surety who has paid the debt, against 
his co-sureties, for a contribution, or 
proportionate reimbursement. When 
the Article 2033 of the Code Napoleon 
(from which our Article 8027 has 
been copied) was under discussion in 
the legislative body which created 
that Code, these two opinions were 
stated as follows, by two of the 
members: ‘La caution qui paie, est 
subrogée (said the Senator Treil- 
hard), aux droits du créancier: la 
caution peut done exercer contre les 
cofidéjusseurs, chacun pour leur 
part, tes droitS que le creancier ex- 
ercerait lui-méme _ s’il n’etait pas 
payé.’ And the tribune Chabot ob- 
served: ‘Celui des fidéjusseurs qui 
paye la dette, fait réeilement )’affaire 
de ses cofidéjusseurs, en méme temps 
qu’il fait la sienne et celie du débi- 
teur, puisqu’en payant il libére ses 
eonfidéjusseurs, comme il se libére 
lui-méme, de la dette, qui leur était 
commune a tous. Il est donc équi- 
table, puisqu’ils profitent tous du 
paiement, que chacun d’eux en sup- 
porte sa part.’ The learned Troplong 
decides (Traité du Cautionnement, 
No. 421), that both opinions are ad- 
missible—that there is both a legal 
subrogation in favor of the surety 
who has paid, according to Articles 
1251 of the French Code, (which is 
identical with our Article 2157,) and 
an equitable action upon the quasi- 
contract negotiorum gestorum, as 
recognized by Pothier, Traité des Ob- 
ligations, No. 446. According to 
either view, the party from whom 
contribution is demanded, must have 
been himself under a legal obligation 
to pay, at the time payment wa: 
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debt.°° 


The fidejus- 
in others.®® 


But a merger 


made by him who demands the ccn- 
tribution.” Ledoux v. Durrive, 19 La. 
Ann. 7, 8 “Solidarity of obligation 
is not a prerequisite to the posse’s- 
sion or exercise of the right to en- 
force contribution. The three neces- 
sary conditions are that the surety 
who is demanding contribution, and 
the surety from whom it is de- 
manded, must each have been surety 
for the same debtor, and for the same 
debt, and satisfaction of the. debt 
must have been enforced against the 
surety demanding contribution by a 
lawsuit. These requisites unite, and 
are disclosed in the petition of the 
plaintiff.” Stockmeyer y. Oertling, 35 
La. Ann. 467, 468 [dist Ledoux v. 
Durrive, supra]. 

Where one fidéjussor paid a debt 
from which another had been re- 
lieved by judgment appealed from as 
to the former, only recovery from 
the latter was denied. Ledoux v. 
Durrive, supra. 

93. Civil codes: Belg. art 2026; 
Braz. art’ 1495;‘\C. R: art 1326; Cuba 
arts 1844, 1846; Dom. art 2026; Ec. 
arts 2349, 2362; Fr. art 2026; Hay. 
art 1799; Hond.. arts 2048, 2045; It. 
art. 1912; La. Rev. art 3050; Mex. 
arts 1744 (where insolvency ante- 
dates application and creditor has not 
voluntarily collected pro rata), 1758; 
Neth. art 1874; Pan. arts 1535, 1537; 
Per, art 2102; Ph. arts 1844, 1846; 
Pa Re $8 45) e747 ee ortcart. 8sex 
Que. art 1946; Salv. arts 2117, 2130; 


Sp. arts 1844, 1846; Ur. art 2141; 
Rom. art 1667. 
94. ‘Civil codes: Arg. art 2976 


(2042); Belg. art 2034; Bol. art 1381; 
Ch. art 2381; Col. art 2406; C. R. art 
1330; Cuba art 1847; Dom. art 2034; 


Ee. art 2363; Fr. art 2034; Guat. art |. 


2245; Hay. art 1800; Hond. art 2046; 
It. art 1925; La. Rev. art 3059; Mex. 
art 1762; Neth. art 1882; Nic. art 
3722; Pan. art 1538; Pan. Canal. Z. 
art 2406; Per. art 2103; Ph. art 1847: 
P. (Re 81748; Port! art 8482" Qe) art 
L966; Salv. art 2131; ‘Sp. art 1847: 
Ur. art 2142; Ven. art 1807; Rom. art 


1679; Bou v. Colorado, 24 P. R. 125; 
Eee Lien vw 2p: Riv ddee 
95. Civil codes: Arg. art 2082 


(2048); Belg. art 20385; Ch. art 2383; 
Col. art 2408; Cuba art 1848; Dom. 
art 2035; He. art 2365; Fr. art 2035; 
Hay. art 1801; Hond. art 2047; It. art 
1926; La. Rev. art 3059; Mex. art 
1763; Neth. art 1883; Nic. art 3723; 
Pan. art 1539; Pan. Canal Z. art 2408; 
Ph. art 18485. Pe Ri: § 1749. Port art 
849; Que. art 1957; Salv. ‘art 2133; 
Sp. art 1848; Ur. art 2143; Ven.’ art 
1908; Rom. art 1680. 

96. Civil codes: Arg. art 2084 
(2050); Belg. art 2038; Bol. art 1383; 
2 art: 1503) @IIL)s" Ch: Jart 2389: 
art 2407; C. R. art 13831; Cuba 
art 1849; Dom. art 2038; Ec. art 2364; 
Fr. art 2038; Hay. art 1804; Hond. 
art 2048; It. art 1929; La. Rev. art 
3062; Mex. art 1764; Neth. art 1886; 
Nic. art 3724; Pan. art 1540; Pan. 
Canal Z, art 2407; Ph. art 1849; P. R. 
§ 1750; Port. art 850; Que. art 1960; 
Saly, art 2132; Sp. art 1849; Ur. art 
2145; Vén. art 1912; Rom. art 1683; 
Davidson vy. Carroll, 20 La. Ann. 199, 

_The fidéjussor on a bail bond is 
discharged by nolle prosequi as to 
his principal. State v. Bugg, 6 Rob. 
(La.) 638. 

But an agreement among heirs by 


fidejussor, although the converse is not true.°? 
some jurisdictions, release of one fidejussor effects 
the release of all,®® but the contrary rule prevails 
Under the Roman law, the fidejussor 
was not released by the creditor’s extension of time 
for payment to the debtor; and this rule is re- 
tained in many modern codes,? while others have 
adopted the contrary doctrine;? but the extension 
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released if the creditor voluntarily accepts property, 
although he afterward loses it, in payment of the 
Release of the debtor also releases the 


In 


which the curator pays claims and 
settles the estate out of court will 
not release the curator on his bond. 
Perkins v. Cenas, 15 La. Ann. 60. 


97. Civil codes: Arg. art 2083 
(2049) (excepting releases by a 
meeting of creditors); Belg. art 


1287; Bol. art 880; Ch. art 2381 (1); 
Col. art 2406 (1); Dom. art 1287; 
Ec. art 2368 (1); Fr. art 1287; Hay. 
art 1071; It. art 1282; La. Rev. art 
2205; Mex. art 1765; Nic. art 3725; 
Pan. Canal Z. art 2406 (1); Que. art 
1185; Salv. art 2131 (1); Hond. art 
2049; Rom. art 1142. 

“From this relation springs 
principle that the discharge of 
principal debtor discharges the 
surety, but the discharge of the 
surety does not discharge the prin- 
cipal: Rev. ‘°C. C. 2205. Why? Be- 
cause, from the nature of this rela- 
tion, the surety who pays is entitled 
to subrogation to the rights of the 
ereditor against the principal, while 
the principal who pays has no such 
right against the surety.’’ Union Nat. & 
Bank v. Legendre, 35 La. Ann. 787, 


796. 

{a] Discharge in bankruptcy of 
principal releases fidéjussor. Noland 
v. Wayne, 31 La. Ann, 401. 

[b] But certificate of good con- 
duct to bank clerk is not release of 
liability for defalecations then un- 


the 
the 


known. Union Bank v. Forstall, 11 
La. 211. 
' 98. Civil codes: Cuba art 1850; 


Hond. art 2049; Mex. art 1768; Pan. 


art'15415 Ph. art 185035" Po RR. oy 1d 
Port. art 851; Sp. art 1850. 

99. Civil codes: Belg. art 1287; 
Bol, art 880; Dom. art 1287; Fr. art 
12873. Hay. art LOTL: Tt. sant: L282: 
La. Rev. art 2205; Que. art 1185; 


Teutonia Nat. Bank v. Wagner, 33 
La. Ann. 732 (where all were bound 
in solido with the principal). 


tf Mouton v. Noble, 1 La. Ann, 
192. 
2. Civil codes: Belg. art 2039; 


Bol. art 1384; C. R. art 1333 (allow- 
ing the fidéjussor to sue to compel 


payment or exoneration); Dom. art 
2039; Fr. art 2039; Hay. art 1805; 
It. art 1930; Neth. art 1887; Que. 


art 1961; Ven. art 1913. : 
“Article 3032 of our Code provides 
that the prolongation of the term, 
without the’ consent of the surety, 
operates a discharge of the latter. 


This article is not found in the 
Napoleon Code. The authors of that 
Code adhered to the rule of the 


Roman law, and the opinions of 
Pothier, Vinnius and Voet, that the 
extension of the term to the principal 
debtor did not discharge the sureties. 
Vide Pothier Obligations, 381. 18 
Duranton, No, 3884. Article 2039 of 
the Napoleon Code gives to the 
surety his action against the prin- 
cipal debtor, notwithstanding the pro- 
longation of the term granted him 
by the creditor.” Mouton v. Noble, 
1 La. Ann. 192, 194. 

& Civil codes: Arg. art 2080 
(2046); Braz. art 1503 (1); Cuba art 
1851; Guat. art 2246; Hond. art 2050; 
La. Rev. art 3063; Mex. art 1767; 
Pan) “art. 1542. Phi arte 1 shi. Po tre 
§ 1752; Port. art 852; Sp. art 1851; 
Ur. arts 1542, 2146; Jones v. Flem- 
ing, 15 La. Ann. 522; Freeman vy. 
Profilet, 11 Rob. (La.) 33; McGuire 
v. Wooldridge, 6 Rob. (La.) 47; 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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must have been granted for a consideration;* and 
failure to require accounts and settlements from 
the principal does not release a school board 
treasurer ;® nor is a fidejussor on a stay bond re- 
leased by continuances of the trial with the prin- 
Consent of creditors that 
property of which the debtor has made a eessio 
bonorum be sold on eredit will not release a fidejus- 
sor of the latter.” A partial release of the creditor’s 
securities releases the fidejussor pro tanto only.® 


cipal obligor’s consent.® 


Callihan vy. 3 Rob. 
299, 301. 

“The appellee first contends that 
section 1752 does not refer to the 
case of a solidary surety, but to that 
of a simple surety; however, he cites 
no jurisprudence in support of his 
contention. The legislators did not 
expressly establish that distinction. 
The commentaries which we have 
consulted do not even refer to it. 
See. Manresa, Spanish Civ. Code, 2d 


Tanner, (La.) 


ed., p. 357; 4 Sanchez Roman, Civ. 
Law, 2d ed. p. 926; 4 Falc6én, Civ. 
Code, p. 403. And the Supreme Court 
of Spain, by its judgment of Octo- 


ber 6, 1908, affirmed the judgment of 
the Territorial Court of Barcelona in 
the action brought by the Bank of 
Spain against Juan Moles, Fernando 
Puig and Arturo Gines, declaring that 
a certain solidary security which 
‘Puig and Gines had given to guar- 
antee payment by Moles was extin- 
guished because of an extension of 
time granted him by the bank with- 
out the consent of the sureties, the 
question being thus settled in a man- 
ner contrary to the plaintiff’s conten- 


tion.” Guerra v. Iglesias, 26 P. R 
312, 315 

[a] Renewal of note without 
fidéjussor’s consent releases. him. 


‘Alter v. Zunts, 27 La. Ann. 317. 

{b] Extension after judgment.— 
“When a creditor obtains a judgment 
against the principal debtor and the 
surety, both are, to be sure, equally 
and absolutely bound for the debt; 
but why is it that a payment of the 
judgment by the principal debtor re- 
leases the surety, or that a payment 
of it by the surety subrogates him 
to all the rights of the judgment 
ereditor against the principal debtor? 
It can only be because the relation 
of principal and surety continues to 
subsist between them even after 
judgment. If so, the judgment 
creditor can do no act, whereby the 
rights or recourse of the surety 
against the debtor may be destroyed 
or impaired. If he make a novation, 
or grant time to the principal debtor, 
the surety is as effectually dis- 
charged as if the judgment had been 
satisnied. Civil Code, arts. 2194, 
8032.” Gustine v. Louisiana Union 
Bank, 10 Rob. (la.) 412, 418. See 
Allison v. Thomas, 29 La. Ann, 1732. 

[ce] A fidéjussor on an auction- 
eer’s bond is released by a custom- 
er’s acceptance of notes for goods 
which have been sold for cash. Mou- 
ton v. Noble, 1 La. Ann. 192. 

{d] Consent by obligees on a 
tutor’s bond to surrender, and sale 
of his property on credit effect such 
an extension. Brown v. Roberts, 14 
La. Ann. 259. 

{[e] Rule limited to obligations 
with a fixed term.—(1) Inapplicable 
to tutor’s bond (Provan v. Percy, 11 
TapATi nes L710): (2) or to check 
(Newman v. Kaufman, 28 La. Ann. 
865, 26 AmR 114). 


{f] Held inapplicable-—Amy _ v. 
Aponte, 29 P. R. 184. 

4 Dubuch v. Goudchaux, 6 La. 
Ann. 780; Frazier v. Dick, 5 Rob. 
(La.) 249. 

5. Madison Parish Bd. of School 
Directors v. Brown, 33 La. Ann. 383. 


Compare Natchitoches v. Redmond, 
28 La. Ann. 274 


6. Spreckles Vv. Ward, 5 Ph. 414. 
7. Leger v. Arcenaux, 5 Rob. 
(La.) 513. 


“Granting time to the maker of 
negotiable paper does not discharge 
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sufficient,?° 


pays.1% 

the endorser, although by private ar- 
rangement between him and the 
maker, to which the holder is not a 
party, he would, on paying, be en- 
titled to recover from the maker.” 
Williams v. Theodore, 34 La. Ann. 89. 


a Barrow v. Shields, 13 La. Ann. 
ot, 

9. Bordelon v. Weymouth, 14 La. 
Ann. 93. 

10. Purdy v. Forstall, 45 La. Ann. 


814, 832, 13 S 95. 

11. New Orleans v. 
36 La. Ann. 109; Parker v. Alex- 
ander, 2 La. Ann. 188; Frazier v. 
Dick, 5 Rob. (La.) 249; Fortineau v. 
Boissiere, 18 La. 470; Moore v. Brous- 
sard, 8 Mart. N. S. (La.) 277; Man- 
zano v. Tan Sunco, 13 Ph. 183, 184; 
De la Rama v. Benedicto, 5 Ph. 512; 
Amy v. Aponte, 29 P. R. 134; Berthe- 
lot v. Aylwin, 2 Revdelegis (Que.) 
61. Compare 13 Manresa Comm. on 
Civ. Code p 359. 

“A surety is not discharged by the 
creditor’s forbearance, or delay ta 
sue the principal debtor. This re- 
sult is produced only, when the 
creditor, by granting time to the 
debtor, deprives the surety of the 
means of insisting on immediate pay- 
ment, in case he pays the debt, and 
is Subrogated to the rights of the 
creditor.” Warfield v. Ludewig, 9 
Rob. (La.) 240, 243. ‘Jurisprudence 
has settled the law that the surety 
is not discharged by the mere omis- 
sion of the creditor to sue the prin- 
cipal, or to enforce his privilege. If 


Gauthreaux, 


by the act of the creditor, or his 
willful neglect or want of proper 
diligence any of the _ securities, 


rights, mortgages, and privileges by 
which the debt was secured, are lost, 
so that they. can no longer be made 
available, the surety is discharged to 


the extent of their value.” Hill v. 
Bourcier, 29 La. 841, 844. 

[a] Rule applied.—(1) ‘‘We think 
this delay of one, two and three 
months allowed to the delinquent 


parish treasurer, was a mere indul- 
gence, and it did not have the effect 
to discharge the sureties on his offi- 
cial bond, whose undertaking was to 
be security that Biossat would ac- 
count for and pay over all school 
funds coming into his hands as par- 
ish treasurer. Besides, the school 
board had no authority to make a 
contract having directly or indirectly 
for its object the discharge of the 
sureties on the bond of the parish 
treasurer; they had authority to col- 
lect the school fund from him, but 
while the fund remained in his hands 
the school board could not exonerate 
from responsibility on account there- 
of either the treasurer or his sure- 
ties.” Clements v. Biossat, 26 La. 
Ann. 243, 244. (2) “Deferring the 
filing of the action does not imply a 
change in the efficacy of the contract 
or liability of any kind on the part 
{of] the debtor. Itis merely, without 
demonstration or proof to the con- 
trary, respite, waiting, courtesy, 
leniency, passivity, inaction. It does 
not constitute novation, because this 
must be express. It does not engen- 
dor liability, because on the part of 
the creditor such can not arise except 
from delay, and for this class of de- 
lay interpellation on the part of the 
party who considers hiinself injured 
thereby is necessary. In order that 
this waiting or inaction, of itself 
beneficial to the parties obligated, can 
be interpreted as injurious to any of 
them, it is altogether necessary that 
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Acceptance of a check to be followed later by 
deposit of funds to cover it is not an extension.® 
Mere announcement of intention to extend is in- 
and mere delay in suing does not 
effect a discharge.'! 
required to proceed ‘‘without substantial delay.’’!? 
All defenses, except personal ones, available to the 
principal debtor may be set up against the creditor, 
and under some codes, against the fidejussor who 


In Germany the ereditor is 


this be represented by means of a 
protest or interpellation against the 
delay. Without action of this kind 
it continues to be what it is, merely 
a failure of the creditor to act, which 
in itself does not create liability.” 
El Banco Espanol Filipino v. Sim, 5 
Ph. 418; 422,428 (per Arellano; 'C: 
J.). (8) “The extension of the term 
which, in accordance with the pro- 
visions of article 1851 of the Civil 
Code produces the extinction of the 
liability of the surety must of neces- 
sity be based on some new agreement 
between the creditor and principal 
debtor, by virtue of which the credi- 
tor deprives himself of his right to 
immediately bring an action for the 
enforcement of his claim. The mere 
failure to bring an action upon a 
credit, as soon as the same or any 
part of it matures, does not consti- 
tute an extension of the term of the 
obligation.” Hongkong, etc., Bank- 
ing Corp. v. Aldecoa, 30 Ph. ‘255, 269. 
(4) “The mere fact that the creditor 
does not sue for the performance of 
the obligation immediately after it 
matures and more or less delays his 
action to recover, does not signify or 
disclose an intention on his part to 
grant the debtor further’ time.” 
Guerra v. Iglesias, 26 P. R.. 312, 317. 
(5) “The court which pronounced 
sentence in this case has not violated 
article 1851 of the Civil Code, because 
the mere circumstance that the credi- 
tor does not demand the compliance 
with the obligation immediately upon 
the same becoming due, and that he 
more or less delays his action, does 
not mean or reveal an intention to 
grant an extension to the debtor, as 
according to article 1847 the obliga- 
tion of the surety extinguishes at the 
same time as that of the debtor, and 
for the same causes as the other 
obligations.” Sentence Supr. Trib. 
March 22, 1901 [quot El Banco 
Espanol Filipino v. Sim, supra]. 

[b] Gessor’s negligence in collect- 
ing rent will not relieve lessee’s fide- 


jussor. Elmore v. Robinson, 18 La. 
Ann. 651. 
12. Ger. Civ. Code art, 777. 


13. Civil codes: Arg. arts 2073 
(20389), 2074 (2040); Belg. art 2036; 


Braz art. 5024) Chanarticouo, | Cole 
arts’ 2880; 2404-5" Cl uReiart, 138275 
Cuba arts 1845, 1853; Dom. art 2036; 
Ee. arts 2336, 2361; Fr. art 2036: 
Ger. arts 774, 768; Hay. art 1802; 
Hond. art’) 2052 alte cartel 927-tluas 


Rev. art 3060; Mex. arts 1724, 1760; 
Neth. art 1884; Nic. art 2379; Pan. 
arts 1536, 1544; Pan. Canal Z. arts 
2380, 2404; Ph. arts 1845, 1853; PB. R. 
§§ 1746, 1754; Port. art 854; Que. 
art 1958; Salv. arts 2104, 2129; Sp. 
arts 1845, 1853; Ur. arts 2125, 2140; 
Ven art, 19103 .Rom. “artic 1681s) 
Banco Espanol Filipino v. Donaldson, 
5 Ph. 418. 

“The condition of the surety cannot 
be more onerous than that of his 
principal; he may avail himself of 
every defence that his principal could 
have used, and may plead the pre- 
scription by which the creditor’s de- 
mand has been extinguished.” Gil- 
bert v. Meriam, 2 La. Ann. 160, 162. 
“As to the prescription of the claims. 
on which the judgments of the op- 
ponents are based, we will remark 
that is no defense to the suit on the 
bond of the administrator against his 
surety. The surety has no interest 
in pleading a prescription that does 
not inure to the benefit of his prin- 
cipal obligor, the administrator, The 


1344 [40 C.J.] 


[§ 141] 2. Real—a. Mutuum (Sp. and It. Mutuo, 


The Roman ‘‘real’’ contracts are gen- 


Prestamo). 


erally retained in the modern civil law.'* 
them is mutuum which is a transfer of consumable 
or fungible articles for consumption and repayment 
in kind,#® even though it may meanwhile have 
often termed a 
‘‘loan,’’ title to the subject matter passes to the 
transferee upon delivery, which is essential,’’ and 
Originally the trans- 
action was gratuitous,!® and such it still is pre- 
sumptively; for not even interest on money can be 
exacted, without an express stipulation,?° or a ju- 
dicial demand;?! in which case, or by agreement, 


@aanged in value.t® Although 


is thereafter at his risk.!8 


prescription of the claims of the 
plaintiffs was for the benefit of the 
succession, the heirs or creditors.” 
Christian v. Lassiter, 23 La. Ann. 573, 
576 


{a] Sureties on an official bond 
(1) cannot plead compensation 
against the principal’s debts for 
which they are responsible and 
which are not compensable, such as 
claims for moneys received officially. 
Schmidt v. New Orleans, 33 La. Ann. 
uh (2) Nor can they avail them- 
selves of the principal’s ineligibility, 
failure to take oath, or formal de- 
fects in the bond. School Directors 
Bd. v. Judice, 39 La. Ann. 896, 2 
792. Compare State v.. Powell, 40 La. 
Ann. 234, 4 S 46, 8 AmSR 522; Coons 
vy. Graham, 12 Rob. (La.) 206. 

{b] Exaction from principal of an 
additional bond is no defense. New 
Orleans v. Gauthreaux, 36 La. Ann. 


“We do not recognize the 
legality of garnishment process 
against the State. It is clear that 
the salary of the officer could not be 
seized and sold for debt.’ Wild v. 
Ferguson, 23 La. Ann, 752, 753. 

{d] Hela inapplicable. — Chinese 
Chamber of Commerce v. Pua Te 
Ching, 16 Ph. 406. 

14. See infra §§ 142-155. 


16 Justinian: nist. uit. gach Vc wae: 
Sohm Rom. L. (Ledlie ed) pp 375, 
876; , Civil codes: Arg. ‘art 2274 
(2240); Belg. art 1892; Braz. art 
Pboh Chavart, 2968" Col. art ~2agik. 
CoORe art. 1344. iCubavart. Loos ser, 
art ..1892; Ger. art. 607; Hay. art 


L660 iteart, 1319 Wa, Rey. art 290 
Mex. art 2684 et seq; Pan. art 1444; 
Par are2240: 4 Per... art, L300. Poi 
§ 1655; Port. art 1524; Que. art 1777; 
Sp art 2753; Ur. art 2197 “(specifi- 


cally including money); Bol. art 
1254; Dom. art 1892; Hond. arts 
£919) £982; \Neth. art, 1791; Nice. art 
3390; Pan, Canal Z. art 2221; Rom. 
art 1576; Ven. art 1809. 

[a] Philippines.—(1) Civ. . Code 


art 1753; Martinez v. Ramos, 28 Ph. 
589; Alcantara v. Alinea, 8 Ph. 111; 
De Leon v. Naval, 3 Ph. 258. (2) It 
is governed by the civil code and not 
by the code of commerce. Sunico v. 
Ramirez, 14 Ph. 500. 

[b] Common law.—‘The Roman 
mutuum becomes the English de- 
posit, loan, or sale, according to cir- 
cumstances. ...iIn the case of an 
ordinary deposit with a banker the 
transaction is a mutuum, but where 
special bills or securities are de- 
posited, it becomes a depositum.” 
Williams Inst. Justinian Illustrated 
by Eng. L. (2d ed, 1893) p 172. 

16. Civil codes: Belg. art 1897; 
Braz. art 1258 (gold and silver only); 
Ch. art 2198; Col. art 2223; Cuba art 
W645 er vart. 1897; Hay. art. £665: 
It. art 1822; La. Rev. arts 2913, 2915; 
Pan” art (446° Phi art £7545" Pp). hR. 
§ 1656; Que. art 1780; Sp. art 1754; 
Ur. art 2201; Dom. art 1897; Neth. 
aru Ion) Leaner Canal \Zemarturaa2s:: 


Rom. art 1579. 
17. Sohm Rom. L. (Ledlie ed) p 


SPO ee Olvall YCOCCSae Aree arin weno, 
(2245) 3° Belg. art. 18933 Braz... ‘art 
125 te (Chee art) 2197" Col. art) 2222* 
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Among 
may sometimes 


iS 43) Cy 
Nature. 


Cc. R. art 1343; Cuba art 
art 1893; Hay. art 1661; It. 
La Reva,art, 29)1; sMex. 
et seq; Pan. art 1444; Par. 
Per. art 1805; 


1753; Fr. 
art 1820; 
art 2684 
art 2245; 
Phyarteiib3s baa: 
§, 1655; Port. art L623) miQues rant 
LS. Spi want oscars martes) 20s) 
Bol. art 1255; Dom. art 1893; Hond. 
art 1932;- Nic. arts 3392, 3395; Pan. 
Canal =Zapant (2222 ROM arte Loud. 
Ven. art 1810. 


18. Civil codes: Arg. art 2279 
(2245); Belg. art 1893; Braz. art 
12573. Ca- Re Vart21343 in. ante L893: 


Hay. art 1893; It. art 1820; La. Rev. 
art 2911; Mex. art 2684 et seq; Par. 


art 2245; Per. .art 1805; Port. art 
HHS Que. art (Si) wee eubyc Looe 
Bold vartet255¢ Dom), aver! Soa. NICs 


art 3395; Rom. art 1577. ee 
[a] For latent defects existing at 
the time of delivery the transferor is 


liable. Civil codes: Arg. art 2281 
(23247)*. Bele. arts 1891, 1898<« Ch. 
art 2203 Col. art’ 2228; CR. arts 


1342, 1347: Pr. arts 1891;-1898; Hay. 
arts 1659, 1898; It. arts 1818, 1824; 
a. Reva art a2z9oe ss Par. wart) 224775 
Per. art 1807; Ur. art 2204; Dom. arts 
1891, 1898; Neth. art 1790; Nic. art 
3397; Pan. Canal Z. art 2228; Que. 
art 1776; Rom. art 1575. 

19. Sohm Rom, L. (Ledlie ed) p 
875 (“if it is desired to make the 
debtor in a mutuum liable for inter- 
est as well as capital, a second con- 
tract is required in addition to the 
contract of loan, viz. a verbal con- 
tract, the stipulatio for payment of 
interest (infra, p. 383). ° In the case 
of a magney loan—the true descendant 
of the ancient nexum—Roman law 
adhered all along strictly to these 
rules; in the case, however, of a loan 
of any other res fungibiles, the later 
Roman law treated an _ informal 
agreement for the payment of inter- 
est—a mere nudum pactum—as suffi- 
cient to create a legal duty to pay 
such interest’’). 


20. Civil codes: Arg. art 2282 
(2248); Belg. art 1905; Braz. art 
1262; Ch. arts 2204-2209; Col. arts 
2229-2233; Cuba art 1755; Fr. art 
1905 et seq; Ger. art 608; Hay. art 
673; La. Rev. art 2923; Mex. art 
2694 et seq; Pan. art 1446; Par. art 
22487 ©Per. art “1819: Ph. art. fipoo 


PO OR. 8 L657: Sp, art i56;, Ur. mare 
2205; Dom. art 1905; Guat. art 1921; 
E art 1936; It. art 1829; Neth. 
art 1802; Nic. arts 3398, 3401; Pan. 
Canal Z. arts 2229-2233; Rom. art 
1587; De la Pefia v. Hidalgo, 16 Ph. 
450: Jose “vi. Damian, 14 Ph. 104" 
Guzman vy. Balarag, 11 Ph. 503. 

[a] Recovery back of interest 
paid.—But, there being a “natural” 
obligation to remunerate the owner 
for the use of his property, interest 
once paid cannot be recovered back. 
Civil codes: Belg. art 1906; Braz. art 
1263; Ch. art .2208: (Col. “art 2233% 
Cuba art 1756; Fr. art 1906; Hay. art 
1674; It. art 1830; Pan. art 1448; Ph. 
art’ 1756; RP: R.vS 165s Spartal 7565 
Ur. art 2209; Dom. art 1906; Hond. 
art 1937; Neth. art 1803; Pan. Canal 
Z. art 2233; Rom. art 1588; Mc- 
Cracken v. Wells, 26 La. Ann. 81; 
Johnson vy. Phillips, 24 La. Ann, 156 
(prescription). 


aN Ses 
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[§§ 141-143 


interest upon interest is recoverable under some 
codes22 while in others it is prohibited.?* 
no time of repayment has been stipulated, the court 


Where 


fix it as when the transferee is 


required to pay when able,?4 although often a mini- 
mum period is allowed.*° 
tion as to place, repayment is authorized, some- 
times at the transferee’s domicile,?* and sometimes 
at the place where the contract was made.?* 

[§ 142] b. Commodatum.** 


In default of a stipula- 


Depositum—(1) Voluntary—(a) 


Another of the Roman ‘‘real’’ contracts 
which has generally survived is depositum, a de- 
livery for gratuitous safe-keeping and return.’® 


21. Civil codes: Arg. art 2282 
(2248); Belg. art 1904; Cuba arts 
14.00;- 2108; -Pes art 2904; Hayasart 
1672; La. Rev. art 2922; Pan. arts 
985, .993;) Par.,.art 2248; Per. art 
1820; Ph. arts 31100,. 11083. PB... Re. aks 
L067, LOTS. Spy arts -11L00,; 12095 Wa; 


art 2214 (unliquidated claims); 
art 1263;. Dom. art 1904; Guat. art 
1922; Jose v. Damian, 

Doronila v. Gonzaga, 14 Ph. 
Bowler v. Alcazar, 13 Ph. 282; Veloso 
v. Fontanosa, 13 Ph. 79; Nolan v. 
Majinay, 12 Ph. 559; Bautista v. 
Calixto, 7 Ph. 733; Compania General 
de Tabacos v. Araza, 7 Ph. 455; Sen- 
tence Supr. Trib. Dec. 3, 1902. 

22. Civil codes: Cuba art 1109; 
Per.,.art., 1823; .Ph: art. 11097 © i$ 
1076; Guat. art 1925; Pan. art 994; 
Sunico. ve Ramirez, . 14. Ph., 500: 
Nolan v. Majinay, 12 Ph. 559. 

[a] Spaim—(1) Civ. Code art 
1109. (2) Previous to the enactment 
of the code, the rule was different. 
Sentences Supr. Trib. June 3, 19901; 
JAN Lose Sos 

23. Civil codes: Ch. art 2210; Col. 
art 2235; Pan. art 994; Per. art 1823 
(by agreement only after two years); 
Braz. art 1262; Guat. art 1925 (same 
as Peru); Nic. art 3414; Pan. Canal 
Z. art 2235. 


[a] Roman law.—(1) Justinian 
Codex IV, 2XXOxXOVILT,  « XOkOShT. (2) 
“Compound interest (usurae usur- 
arum, anatociSsmus) was always pro- 
hibited in Roman law.” 2 Sherman 
Rom. L. in Mod. World (2d ed, 
1922) p 323. 

24. Civil codes: Belg. arts 1900, 
US01 ;.. ‘Ch. arts 220: Col arte 2226. 
Fr. arts 1900, 1901; Hay. arts 1900, 
1901;5.-1t., arts 1826, 1827: ua, Rev 
arts 2917, 2919; Per. art 1812; Que. 
ALL Los; wily walt, ase. DOM ee nts 


1900; Guat. art 1914; Hond. arts 1390, 


1935; Neth. art 1797; Nic. art 3410; 
ae Canal Z. art 2226; Rom. art 
25. Civil codes: Braz. art 1264 


(until next harvest for agricultural 
products; thirty days, for money and 
as long as transferor concedes for 
other fungibles); Ch. art 2200 (ten 
days); Col. art 2226 (ten days); C. 
R. art 1344; Ger. art 609 (notice, one 
to three months required if interest 
is stipulated); Per. art 1811 (six 
months); Ur. art 2202 (ten days); 
Guat. art 1913; Mex. art 2686 (seeds); 
Nic. art 3409 (ninety days). 

P [a] pare, Weare the contract is en- 
orceable at will, no delay is gr 

La. Rev. art 2918. aE See a 


26. Ur. Civ. Code art 2202. 

27. Per. Civ. Code art 1815; Guat. 
gata ia lef 

28. See Commodatum 12 C. J. pp 
151-153. 

29. Sohm Rom. L. (Ledlie ed) p 
3763, Justinian “Inst. -fLh x<rVv. eon: 


Civil codes: Arg. lib II § IIL.tit XV; 
Aust. art 957 par 1; Belg. lib III tit 
XI; Bol. art 1275; Braz. lib IMD tit WV 
cap-VI;. Ch. art 2211; Col. art 2236; 
Cy RealibmhVastit. Xl Cubardibe nV. sti 
XI; Fr. art 1915; Ger. art 688; Guat. 
art 1947; Hay. art 1682; It. art 1835; 
Jap. art 657; La. Rev. arts 2926, 2963: 
Mex. art 2545 et seq; Neth. art 1731; 
PaneeHbenViatit, <<; Par, Jibwiies alu 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§§ 143-144] 


The subject matter must ordinarily be movables,°*° 
and delivery, actual or constructive, is necessary 


to perfect the deposit.** 
[§ 144] (b) Parties. 


Tt XOVEt Perwlibeluiss LV. tit Lily Phe 
art 1758; P. R. § 1660; Port. art 1431; 
Que LbrRULe lian Sp arto Tosh wan 
art 2203; Vien?) art. 1823; Dom:> art 
19153) Be. art 2198; Hond. art 1939 
et seq; Nic. art 3449 et seq; Rom. 
arte vle a salva. varteL968) et. used 
Whatley v. Austin, 1 Rob. (La.) 21, 
Compare Simms vy. Bean, 10 La. 
Ann, 346. 

“A depositum is defined to be, ‘a 
bare naked bailment of goods, deliv- 
ered by one man to another to keep 
for the use of the bailor;’ and it is 
an essential characteristic of the 
contract, that the keeping shall be 
gratuitous. Coggs v. Barnard, 2 
Ld. Raym. 909; 92. Reprint 107, 1 
Smith’s L.C. 82. ... The depositary is 
a gratuitous bailee, and he is bound 
to account for any profits which may 
be derived from the property bailed.” 
Morris v. Lewis, 33 Ala. 53, 55. “It 
is a bonae fide] negotium. Both 
parties are bound to do all that is 
required by bona fides.’ Sohm Rom. 
L. (Ledlie ed) p 376. “Depositum est 
quod custodiendum alicuidatur. Dic- 
tum ex eo quod ponitur; praepositio 
enum de auget depositum; ut osten- 
dat, totum fidei ejus commissum, 
quod ad custodiam rei pertinet.” 
Gaius Inst. IV, XLVII; Justinian 
Inst. lib III tit XIV; Justinian Dig. 
lib XVI, III; Mackeldy Rom. lL. 
(Dropsie ed) § 487; Mackenzie Rom. 
L. p 221; Sohm Rom. L. (3d ed) p 376. 

[a] Baialment.—Depositum is one 
of the forms and sources of the 
common-law bailment,. See Bail- 
ments 6 C. J. p 1101. 

{b] Distinguished from manda- 
tum.—(1) “From the evidence it is 
clear, that Bryan was only an agent 
of the plaintiff to sell her crop of 
cotton; it was put into his hands to 
sell and dispose of, not to be pre- 
served and returned in kind, which 
is the essence of the contract of de- 
posit. Civ. Code, arts. 2897, 2915.” 
Whatley v. Austin, 1 Rob. (La.) 21, 
22. (2) “I see nothing in the trans- 
action which distinguishes it from 
the ordinary case of an agent collect- 
ing money on commission, and it is 
to my mind a totally different con- 
tract from that of one man deposit- 
ing in the hands of another, an object 
to be gratuitously kept for his bene- 
fit.’ .Durnford y. Seghers, 9 Mart. 
(La.) 470, 488. (3) “A mandate is a 
bailment of goods without reward, to 
be carried from place to place, or to 
have some act performed about them: 
Story on Bail., sec. 137. Now, in the 
present case, if the bailment .sup- 
posed, had been one without reward, 
would an action have lain for failing 
to comply with the undertaking to 
purchase the gold, etc.? The rule, 
though laid down otherwise by_ Sir 
William Jones in his Essay on Bail- 
ments, may be now considered set- 
tled, that in case of mandate no 
action will lie for nonfeasance. But, 
according to all the authorities, an 
action will lie for misfeasance. If 
the mandatory wholly fail or refuse 
to enter upon the performance of the 
trust, this is non-feasanse, and no 
action will lie for a breach of the 
undertaking. But if he actually com- 
mence the performance of the trust, 
and the mandator sustains injury, 
(through his omission or negli- 
gence,) this is misfeasance, and an 
action will lie.’ Thompson v. Wood- 
ruff, 7 Coldw. (Tenn.) 401, 407. 

[c] Mutuum is distinguished from 
depositum (1) in that the depositor 
invariably retains title. Justinian 
Digi eocva,. LE, OSV El, rls (2) “In 
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The parties to the contract 
of depositum are on the one hand the depositor 
(Latin, deponens; Spanish, depositante),?* and on 
the other, the depositary (Latin, depositarius; Span- 
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ish, depositario).*8 
contracting ;** but if the depositary alone is so capa- 
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Both should be capable of 


ble he is bound to all the obligations of the contract, 


cases of mutuum, the party borrow- 
ing was not held to pay interest upon 
the money lent; but in cases of irreg- 
ular deposit, interest was due by the 
depositary, both ex nudo pacto and 
ex mora. This distinction between 
the two classes of deposit, as to in- 
terest, is not recognized by our law; 
the depositary being liable in each 
for interest, in the event of a breach 


of duty.’”’ Payne v. Gardiner, 29 N. 
Y. 146, 168. 

{d] Distinguished from  locatio 
conductio.—(1) When the _ deposit 


ceases to be gratuitous, it becomes 
locatio conductio (letting and_ hir- 
ing). wuUstiniag Dig. OVE ealy i ok: 
Sohm Rom. L. (3d ed) § 79; 
codes: Bol. art )193803. Ch. art. 2219; 
Col Wari 2244; (CR art. 13485 kyr, art 
LOL: (Ets areelsol seks IReV. sale 2929 * 
Neth. vant 1733s) Phevart 1760s. Po. aR 
§ 1662; Port. art 1432; Sp. art 1760; 
Ven. art. 1725. (2) “It is believed 
that it is of the essence of this con- 
tract, whether the deposit be irreg- 
ular or regular, that it should be 
entered into without compenSation on 
the part of him who receives the 
object in his care. Pothier Traité du 
contrat de Depot, chap. 1, art. 2, sec. 
3, no. 13. Febrero, part 1, chap. 4, 
sec. 3. In the language of our Code, 
it is essentially gratuitous, Civil 
Code, 410, art. 4. It is equally neces- 
sary that the will of both parties 
should concur in the contract, that 
there should be a delivery of the 
thing to be deposited, and that the 
principal object of this. delivery, 
should be the taking care of the 


thing. Pothier, ibid. chap. 1, art. 2, 
Civil Code, 410, art. 1 and 2, 412, 
art. 8. Applying this law to the 


case before the court, we find that 
the debt of $5900, was the balance of 
moneys coming into the hands of 
Seghers, as a lawyer collecting 
various demands of the plaintiff. The 
acccunt presented by the plaintiff, 
and annexed to the petition, shows 
that $1500 were paid for fees and 
other expenses, incident to these 
services. There is nothing gratuitous 
inj this. Durnford v. Seghers, 9 
Mart. (La.) 470, 485. (3) ‘In the 
present caSe neither: was there au- 
thorization of the depositor nor did 
the cepositaries intend to.make use 
of the rice for their. own consump- 
tion or profit; they were merely re- 
leased from the obligation of return- 
ing the same thing and contracted 
in lieu thereof the obligation of de- 
livering something similar to the half 
of it, being bound by no fixed terms, 
the opposite of what happens in a 
mutual loan, to make the delivery 
or return when and how it might 
please the depositor. In fact, it has 
happened that the depositaries have, 
with the consent of the depositor, as 
provided in article 309 of the Code of 
Commerce, disposed of the paddy ‘for 
transactions he intrusted to them,’ 
and that in lieu of the deposit there 
has been a hire of services, which is 
the one entered into between the 
parties to the end that one should 
return in rice half of the quantity of 
paddy delivered by the other, with 
the obligation on the latter’s part of 
paying 10 centimos for each cavan 
of hulled rice. The consequence of 
this is that the rules and regulations 
for contract of hire of services must 
be applied to the case.” Delgado v. 
Bonnevie, 23 Ph. 308, 313 (per Arel- 


lanom Cs de). (4) The parties may 
stipulate for compensation. Civil 
codes: Braz. art 1265; Ch. art 2219; 


Col. art 2244; Fr. art 1957; La. Rev. 


Civil } 


which may be enforced against him by the deposi- 
tary’s representative or by the depositary himself 
in case he subsequently acquires capacity.*® 
the other hand if the depositary alone is incapabl, 


On 


ane, 29045, OT. art 622405 (5) And 
where the custody is such as can be 
expected for compensation alone, the 
latter is implied. Civil codes: Ger. 
art 689; Jap. art 659. 

{e] Kinds.—(1) The French law 
classifies depositum as “that prop- 
erly so called and sequestration.” Fr. 
art 1916; La. Rev. art 2927. (2) This 
classification has been adopted in: 
Civil codes: Bol. art 1898; Guat. arts 
39,1947; Mex. art 2265;-Ur. art 2203. 
(3) Other Spanish codes recognize 
those “judicially or extrajudicially 
constituted.” Civil codes: Ph. art 
1759; P. R. § 1661; Sp. art 1759; Ven. 
art 1724; Cuba art 1759. (4) While 
Ch. Civ. Code art 2214 specifies volun- 
tary and judicial. 

{f] Disposition of the deposit 
without the depositor’s consent and 
to his damage constitutes estafa. 
U. S.-v. Igpuara, 27 Ph. 619. 

30. Sohm Rom. L. (3d ed) § 79; 
Civil codes: Bol. art 1278; Fr. art 
1918; It. art 1838; La. Rev. art 2928; 
Neth. art 1734; Ph. art-1761; P. R. § 
1663; Sp. art 1761; Belg. art 1918; 
Cuba art 1761; Dom. art 1918; Hay. 
art 1685; Hond. art 1942; Pan. art 
1454; Que. art 1796; Rom. art 1593. 

[a] %reviously in France, how- 
ever, Domat had said: “Although a 
deposit be properly only of movables, 
yet immovables may be deposited, 
as a house or any other tenement, 
with the fruits arising from it.” 
Domat, Civ... pt Ll bk iMtitav TEs 2 
art 3. 

31. Sohm Rom. L. (Ledlie ed) § 
79; Civil codes: Belg. art 1919; Ch. 
art 2212; Col. art 2237; Fr: art 1919; 
Hay. art 1919; La. Rev..art 2930; Per. 
art 1846; Que. art 1797; Bol. art 1279; 
Dom: artyL91'9: Hondtrart) 194m 
art 1837; Nic. art 3459; Pan. Canal 
eed 2237; Neth. art 1734; Rom. art 

“To form a contract of deposit 
there ought to be a delivery, the prin- 
cipal object of which is the taking 
care of the thing deposited. Pothier, 
Contrat de Dépét, ch. I art. 259; Civil 
Code, 410 arts. 1 and 2, 412, art. 8. 
Pothier cites, among other authori- 
ties, H. 16, 3, 1. Si tibi mandavero 
ut rem ab alique meo nomine recep- 
tam custodias, idque feceris; and 
mandatian depositi tenearis et magis 
probat mandati esse actiagnem, quia 
fuerit prismus contractus.” Thibaud 
v. Thibaud, 1 La. 493, 494. Compare 
Durnford v. Seghers, 9 Mart. (La.) 470. 

{a] Spain.—(1) Although the con- 
tract of deposit is effected by the de- 
livery and receipt of the subject mat- 
ter, the recognition or acknowledg- 
ment thereof may be made later. 
Sentence Spnanish Supr. Trib. May 21, 
189679 - Sur? 'Civer 1004.1) (2), Butethe 
depositary’s receipt is not complete 
evidence of title in him. Sentence 
Supr. Trib. April 24, 1893, 73 Jur. 
Civ. 587. 

[b] Constructive or fictitious de- 
livery suffices where the depositary 
already has possession in some other 
capacity.. Civil codes: Fr. art 1919 
[compare art 1606]; La. Rev. art 2930 
[compare Rev. arts 1909, 2478]; Belg. 
arti1919> Bol: Jart((12793.1 Dom.) art 
1919; Hay. art 1686; Neth. art 1734; 
Quer artilL79t7 Romwarty1693) 


§ “ae Mackeldy Rom. L. (Dropsie ed) 
33. Mackeldy Rom. L. (Dropsie 
ed) § 437. 


34. Civil codes: Ch. art 2218; Col. 
art 2243; Mex. art 2551; Nic. art 3455; 
La, Rev. Civ. Code art 2935. And see 
citations in following notes. 

35. Justinian Dig. lib XVI tit III 
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the depositor is limited to an action for restitu- 
tion of the subject matter or its value with profits.*¢ 
The depositary cannot require the depositor to 
prove ownership; but if the former learns that the 
res belongs to another he must be notified and 
given time to claim it before delivery to the de- 
The depositary’s heir who 
sells the res in good faith, ignorant of the de- 
posit, is obliged only to return the price or assign 


positor is justified.*7 


his claims against the purchaser.*® 


consensual, depending solely upon the mutual con- 
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property.** 


The contract is 


sent of the parties,®® but such consent may be tacit 


(I, XV); Civil codes: Bol. art 1285; 
Ch, art 2218; Fr. art 1925; Guat. art 
1952; It. art 1841; La. Rev. art 2935; 
Mex. art 2552; Neth. art 1738; Ph. art 
1764; P. R. § 1666; Port. art 1433 
(providing also that if the incapable 
party is not devoid of intelligence he 
may be mulcted in damages for fraud 
or bad faith); Sp. art 1764; Ur. art 
2205; Ven. art 1729; Belg. art 1926; 
Ee. art 2205; Col. art 2248; Dom. art 
1925; Hay. art 1693; Hond. art 1945; 
Nic. art 3455; Pan. Canal Z. art 2243; 
Per. art-1851; Salv. art 1975. 

36. Civil codes: Bol. art 1286; Ch. 
art 22183 Fr. art 1926; Guat. art°1953; 
It. art 1842; La. Rev. art 2936; Mex. 
art 2553; Neth. art 1739; Ph. art 
Gos. P+ Re 8116673; Sp; art 1765; “Col, 
art 2243; Dom. art 1926; Ec. art 2205; 
Pan. Canal Z. art 2243; Per. art 1852; 
Rom. art 1598; Salv. art 1975. 

37. Civil codes: Fr. art 1938; La. 
Reva artecos0st Pho varti 17. 9ts Pou: 
§ 1673; Sp. art 1771 (fixing a period 
of one month for the owner to claim): 
Belg. art 1938; Bol. art 1296; Dom. 


art 1938; Neth. art 1757; Que. art 
1806; Rom. arts 1607, 1610. 
38." Civil codes: Fr: art 1935; 


Guat. art 1967; It. art 1851; La. Rev. 
art 2947; Mex. arts 1968, 1969: Neth. 
art’1754; Ph. art 1778; PP. R. § 1680; 
Sp. art 1778; Ur. art 2230; Ven. art 
1746; Belg. art 1935; Bol. art 1294; 
Dom. art 1935; Hay. art 1702; Sw. 
Fed. Code of Obl. art 482. 

39. Justinian Dig. I (V); Civil 
codes: Bol. art 1934; Fr. arts 1921, 
£9225 Guat... artibobiss It. arts 11839, 
1840; La. Rev. arts 2932, 2933; Mex. 
art 2671; Neth. art 1736; Ph. art 
1763; P. R. § 1665; Sp. art 1763; Belg. 
art 1921; Per. arts 1868, 1869; Hay. 
art 1688; Que. art 1806; Rom. art 
1595; Dom. art 1921. 

40. Civil codes: Fr. art 1922; La. 
Rev. art 2933; Belg. art 1922; Bol. art 
1282; Dom. art 1922; Hay. art 1689; 
It. art 1840; Rom. art 1596. 

41. La. Rev. Civ. Code art 2933; 
Schmidt v. Barker, 17 La. Ann, 261, 
87 AmD 587. 

[a] But if the deposit has been 
made without his knowledge the 
owner may reclaim, and the deposi- 
tary must surrender it, but the actual 
depositor must first be given an op- 
portunity to be heard. La. Rev. Civ, 
Code art 2934. Compare State Nat. 
eS v. Bryant, 49 La. Ann. 467, 22 

42. Justinian Codex IV, XXXIV, 
III, IV; Civil codes: Arg. art 2242 
(2208); Belg. art 1930; Braz. art 1265; 
Ch. art 2220; Col. art 2245; C. R. art 
1348; Cuba art 1767; Fr. art 1930; 
Guat. art 1958; Hay. art 1697; It. art 
1846; Jap. art 658; La. Rev. art 2940; 
‘Mex. art 2558; Neth. art 1749; Par. 
art. 2208; Per. arts 1857 (2), 1858; 
Ph art! 176770. R$) 1669 s"Que) tart 
RIO3E Spy cant L776 (so Ure! art) 2253. 
Bol. art 1290; Hond. art 194: Dom. 
art 1930; Be. art 2207; Nic. art 3463; 
Rom. art 1602; Salv. art 1977; Ven. 
art 1834; Pan. Canal Z. art 2245; Wil- 
liams v. Landry, 18 La. Ann. 208; 
Javellana v. Lim, 11 Ph. 141. 

[a] If he obtains permission to do 
so (1) the transaction becomes com- 
modatum, mutuum, usus,’ or usufruc- 
tus. Civil codes: Cuba art 1768; La. 
Rev. art 294 (fungibles); Mex. art 
2556 et seq; Pan. art 1461; Per. art 


1864; Ph. art 1768; P. R. § 1670; Sp. 
art 1768; Ur. art 2254. C2) bie 
debtors were lawfully authorized to 
make use of the amount deposited, 
which they have done, as_ subse- 
quently shown when asking for an 
extension of the time for the return 
thereof, inasmuch as, acknowledging 
that they have subjected the lender, 
their creditor, to losses and damages 
for not complying with what had 
been stipulated, and being conscious 
that they had used, for their own 
profit and gain, the money that they 
received apparently as a deposit, they 
engaged to pay interest to the cred- 
itor from the date named until the 
time when the refund should be made. 
Such conduct on the part of the 
debtors is unquestionable evidence 
that the transaction entered into be- 
tween the interested parties was not 
a deposit, but a real contract of 
loan.” Javellana v. Lim, 11 Ph. 141, 
143 (mutuum). (38) “If the money 
was used by the firm with the consent 
of Justina Plaza, as appears to have 
been the case, the obligation was con- 
verted into a_ loan under article 1768 
of the Civil Code even supposing that 
it had originally been a deposit.’’ In 
re Tamboco, 386 Ph: 939, 941. (4) 
“The obligation of the depositary to 
pay interest at the rate of 6 per 
cent to the depositor suffices to cause 
the obligation to be considered as a 
loan [mutuum] and makes it like- 
wise evident that it was the intention 
of the parties that the depositary 
should have the right to make use 
of the amount deposited, since it was 
stipulated that the amount could be 
collected after notice of two months 
in advance. Such being the case, the 
contract lost the character of a de- 
posit and acquired that of a loan.” 
Gavieres v. Tavera, 1 Ph. 71, 72. 
Compare Delgado v. Bonnevie, 23 Ph. 
308.. (5) Such permission must be 
proved; it is not presumed. Civil 
codes: Cuba art 1768; Pan. art 1461; 
ne Ine OS see ey Ss LOOM SpE ae 
1768; Ur. art 2254. 

[b] Depositary may recover the 
res fraudulently taken from him. 
Lannes v. Courege, 31 La. Ann. 74. 

43. Mackeldy Rom. lL. (Dropsie 
ed) § 438; Civil codes: Arg. art 2202; 


Bol: art- 1948; Braz. art 1266; C. R. 
art 1349; Fr. arts 1927, 1928; Ger. 
art 690; Guat. art 1956; Hay. arts 


L927; 1928s" It. ant 18435" Jap. art 659: 
La. Rev. arts 2937, 2938; Mex. art 
2674; Neth. art 1783; Par. art 2202; 
Que; art’ 18023 Ur;-art\ 22123) Ven! ant 
1731; Maxwell v. Southern Pac. R. 
Co., 48 La. Ann. 385, 19 S 287; Levy 
¥.. “Pike, 25 Ma.-Ann-) 630; Hills’ vy. 
Daniels, 15 La. Ann. 280; Dunn v. 
Branner, 13 La.’ Ann. 452; Bell v. 
Keefe, 12 La. Ann. 3874; Mechanics’, 
Sa Bank y. Gordon, 5 La, Ann. 

[a] Under the French law this re- 
quirement is applied more strictly 
where the depositor has requested the 
deposit, or it is made solely for his 
advantage, or he has been promised 
compensation, or has expressly as- 
sumed liability for all negligence. 
Civil_codes: Fr. art 1928; La. Rev. 
art 2938. 

[b] Applied to sheriff.—‘“‘The bill 
of exchange was nothing but the rep- 
resentative of a sum of money, it was 


ie a ake ES | Nae ee 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


of a good father of a family.** 
liable for unavoidable accidents or force majeure,*® 
such as fire*® or armed uprisings.** 
tion, however, is against loss by force majeure and 
in favor of the depositary’s fault,*® and he is 


One ee 


§ 144 


or implied,*® and is implied when the depositary 
knowingly receives the res from the owner.** 
depositary has no right to use the deposit.*” 
der some codes, he must exercise the same diligence 
in preserving the deposit as he would with his own 
According to others he must use that 


The 
Un- 


But he is not 


The presump- 


put in the possession of the sheriff 
to prevent its being collected by the 
defendant in sequestration during the 
pendency of the action; and it is cer- 
tainly obvious that in order to take 
proper care of it, as he would have 
done for himself, and to preserve its 
original value, the law made it his 
duty to have it presented for pay- 
ment on the day of maturity, in order 
that, if not paid, such notice might 
be given to the drawers and indorsers 
as would fix and secure their subse- 
quent liability. Having not done so, 
the defendant has been the cause of 
the plaintiff’s sustaining a serious 
injury, and we do not hesitate to say 
that he is answerable for his negli- 
gence in not complying with one of 
his principal obligations.”’ Parish v. 
Hozey, 17 La. 578, 583. 

44. Civil codes: La. Rev. art 2980; 
Ph. arts 1094, 1766, 1788; P. R. §§ 
1061, 1668, 1690; Sp. arts 1094, 1766, 
1788 (judicial depositarius); Cuba 
arts 1094, 1766, 1788; Nic. art 3461 
(1); Pan. arts 979, 1459, 1480; Que. 
art 1802; Parish v. Hozey, 17 La. 578 
(judicial depositarius). 

45. Civil codes: Arg. art 2237 
(2208); Belg. art 1929; Braz. art 1277; 
Fr. art 1929 (providing an exception 
where loss occurs after notice to re- 
turn the res): Hay. art 1696: La. 
Rev. art 2939; Mex. art 2557 et seq: 
Que. art 1805; Bol. art 1289; Dom. 
art 1929; It. art 1845; Neth. art 1745; 
Nic. art 3462; Rom. art 1601; Sen- 
tence Sp. Supr. Trib. July 8, 1903, 
96 Jur. Civ. 63; Berard v. Boagni, 30 
La. Ann. 1125; Levy v. Bergeron, 20 
La. Ann. 290; McCullom v. Porter, 
17 La. Ann, 89. 

[a] Any substitute received by a 
depositary in place of a deposit lost 
by force majeure must be returned 
to the depositor. Civil codes: Belg. 
art 1934: Braz. art 1271; Ch. art 2230; 
Col. art 2254%. Cuba vJart 2777? bry art 
1934; Hay. art 1701; It. art 1850; La. 
Rev. art 2946; Pan. art 1470; Ph. art 
Wid Eb... 8 LE: Quer are Leese ssp. 
art colitis: Urs) art. 2259.> ‘Commerce 
codes: Cuba art 307;. Ph. art: 307; P. 


RR. $807; Dom: ‘art L934" Neth: “art 
1753; Rom, art 1606. 
46. Levy v. Bergeron, 20 La. Ann. 


ae McCullom y. Porter, 17 La. Ann. 


9. 

{a] Unless depositary is negligent, 
in which case he is liable, although 
he seeks to evade liability by con- 
tract. Maxwell v. Southern Pac. R. 
Cox. 38) ha, Ann, eSoSboe ko | Smee 
Compare Hobson v. Woolfolk, 23 La. 
Ann, 384. 

47. Yale v. Oliver, 21 La. Ann. 454; 
Levy v. Bergeron, 20 La. Ann. 290; 
Sentence Sp. Supr. Trib. July 8, 1903, 
96, Jur. ‘Civ. 63° 

48. Civil codes: Ph. arts 1183, 
W695" BIR $8 (ti51. 1670-0 Sp: carts 
1183, 1769; Cuba arts 1183, 1769; Pan. 
arts 1069, 1462. 

ae we consider the contract as 
one of deposit, then under article 1183 
of the Civil Code, the burden of ex- 
planation of the loss rested upon the 
depositary and under article 1769 the 
fault is presumed to be his. The de- 
fendant has not succeeded in showing 
that the loss occurred either without 
fault on his part or by reason of caso 
SPE peas Palacio v. Sudario, 7 Ph. 


, 


oat ae a ale 


§§ 144-145] 


liable for gross negligence or fraud.*? 
obliged to restore the identical deposit,®° with all 
of its accessions and accretions,®! upon the de- 
positor’s demand, regardless of any time fixed in 


the contract,®? or to his order.5% 


also, may, for good reasons, return the res before 
If no other place is specified, 
that of original deposit is understood as the place 
of return,>> or where the deposit is found,°* or 
Where there are 
several depositors and the deposit is divisible, his 
proportionate share may be returned to each,°® 
unless they are joint, in which case the res may be 
Otherwise, or where 
the depositors’ obligation is solidary, delivery may 
be made to any one of them® or to the court,®! or 
So where the depositor 


the time specified.®4 


where the contract was made.®? 


restored to any of them.®*® 


withheld until all agree.®? 


49. Civil codes: Ch. art 2222; Col. 
art 2247; Guat. art 1957 (5); Per. art 
1857 (5); Ur. art 2257; Dunn vy. Bran- 
ner, 13 La. Ann. 452. See Foster v. 
ec Bank, 17 Mass. 479, 9 AmD 

“Nothing of course will make them 
responsible, but gross negligence in 
‘Keeping the property, or fraud in re- 
fusing to give it up.” Lafarge v. 
Morgan, 11 Mart. (La.) 462, 523. 

[a] Roman law.—‘‘The depositary 
is not interested in the contract. He 
-derives no benefit from the transac- 
tion. Hence he is only liable for 
‘dolus and culpa lata.” Sohm Rom. 
L. (Ledlie ed) p 377. 

‘{[b] Depositor must show loss.— 
Levy v. Pike, 25 La. Ann. 630; James 
v. Greenwood, 20 La. Ann. 297; Hills 
‘v. Daniels, 15 La. Ann. 280; Dunn vy. 
Branner, 13 La. Ann. 452 (where a 
Steamboat passenger delivered money 
for safe-keeping to the captain who 
failed to return it, and the shipowner 
was held liable on the ground that 
the deposit was a necessary one). 
Compare Mechanics’, etc., Bank v. 
Gordon, 5 La. Ann. 604 (where such 
owner was absolved from liability 
for loss of money delivered to the 
captain by one not a passenger nor 
paid for as freight). 

50. Sohm Rom, L. (38d ed) § 79; 
€ivil codes: Arg. art 2244 (2210); 
Belg. art 1932; Braz. art 1268; Ch. 
art 2228; Col. art 2253; Cuba art 1770; 
Fr. art 1932; Ger. art 695; Guat. art 
1957 (4); Hay. art 1699; It. art 1852; 
La. Rev. arts 2944, 2961; Mex. art 
2556 et seq; Pan. art 1463; Par. art 
2210; Per. art 1857 (4); Ph. arts 1766, 
1770; . R. § 1672; Que. art 1804; 
Sp. art 1770; Ur. art- 2257; 
1836; Bol. art 1292;° Dom. art_1932; 
iINGth. ‘art. 1j5ilj ean! Canal” Ze art 
2253; Rom. art 1604; Williams v. 
Landry, 18 La. Ann. 208; Longbot- 
tom _v. Babcock, $ La. 44. 

“Wrom the evidence it is clear, that 
Bryan was only an agent of the 
plaintiff to sell her crop of cotton; 
it was put into his hands to sell 
and dispose of, not to be preserved 
and returned in kind, which is the 
essence of the contract of deposit. 
Civ. Code, arts. 2897, 2915.” Whatley 
v, Austin, 1 Rob. (la.) 21, 22. 

[a] Under the French law (1) a 
depositum of coin must be restored 
in specie regardless of increase or de- 
crease in value. Civil codes: Fr. art 
1932; La. Rev. art 2944. And see 
other citations supra in this note 
to the French group. (2) But the 
judgment may require the deposita- 
rius to pay its money value if the 
coin cannot be returned. Beyris v. 
Spor, 22 La. Ann. 16. 

[b] An exception is made in the 
case fOE irregular deposits. See infra 


14 
: yi ” Civil codes: Arg. art 2244 
(2210); Belg. art 1936; Ch. art 2229; 
Col. art 2253; Cuba art 1770; Fr, art 
1936; La. Rev. art 2948; Pan. art 
1468; Par. art 2210; Per. art 1857 (4); 
Ph. art 1770; P. R. § 1672; Que. art 
1807; Sp. art 1770; Ur. art 2258: Dom. 
art 1936; Guat. art 1957 (4); Hay. art 


Ven. art |° 
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He is 


The depositary, 


1703; Hond. art 1951; 
Neth. art 1755; 


Te) art 1852; 
Nic. arts 3461 (2), 


3493; Pan. Canal Z. art 2253; Rom. 
art 1608. 
52. Civil codes: Aust. art 962; 


Belg. art 1944; Braz. art 1268; Ch. art 
2226; Col. art Dail Ci abe art LLG AS 
Cuba art, L77TosiBr: art 1944; Ger. art 
695; Guat. art 1965; Hay. art 1711; 
It. art 1860; Jap. art 662; La. Rev. 
art 2955; Mex. art 2579; Neth. art 
1762; Pan. art 1468; Ph. art 1775; 
P. R. § 1677; Port. art 1448; Que. art 
1810; Sp. art 1775; Ur. art’2268; Ven. 
art 1846; Bol. art 1302; 
1944; Pan. Canal Z. ar 
yee 1616; Sw. Fed. Code of Obl. 


[a] The claim must be prosecuted 
in court.—Oneto v. Delauny, 6 La. 32. 

[b]. But the rule is inapplicable if 
the res has been seized by judicial 
process or the depositarius has notice 
of the claims of third parties. See 
generally supra note 7. 

53. | Civil codes: La. Rev. art 2949; 
Bi WaLees Obs mie UR aes LOGS usp alan’ 
1766; Neth. art 1756; Pan. art 1459; 
Rom. art 1609; Belg. art 1937; Bol. 
art .1295; Cuba art 1766; -Dom: art 
1937; Hay. art 1704. 

One who produces a card calling for 
the delivery of a bank box to ‘‘bearer”’ 
is prima facie entitled to receive it. 
Fisk v. Germania Nat. Bank, 40 La. 
Ann. 820, .5.S 532. 

[a] On the other hand, the de- 
positary cannot insist on returning 
the deposit before the time fixed in 


art 


the contract except by showing spe-: 


cial reasons. Civil codes: Ch. arts 
2226, 2227; Col. arts 2251, 2252; Ger. 
art 696. 

54. Civil codes: Ch. art 2227; Ger. 
art 696) Guait.~art 1977270. art) 1860; 
Jap. art 663 (requiring ‘‘an unavoid- 
able reason’); Mex. art 2581; Neth. 
art -l763; Pers artils74; Pheart-t7763 
P. R. § 1678; Port. art 1449; Sp. art 
1776 (providing also that in case of 
refusal he may obtain its judicial 
deposit); Ur. art 2269; Ven. art 1846; 
Sw. Fed. Code of Obl. art 479. 

55:0 Civil ) codes?) Are.) vart 72250 
(2216); Belg. art 1943; Fr. art 1943; 
Hay. art 1710; It; art 1859; a, Rev. 
art, 2954; Par’ art +2216; Per. art 
1872; Bol. art 1301; Dom. art 1943; 
Guat. art 1972; Neth. art 1761; Rom, 
art 1615. 

56. Civil codes: Cuba art 1774; 
Panweart) (467° Phivart-177434Rs Roars 
1676; Que. art 1809; Sp. art 1774; Ur. 
art 3267; Ven. art 1745. 

Sie Carne ive aSodel arty 353. 

58. Civil codes: Braz. art 1274; 
Cuba aret77i2+ Pan: artv14655' Ph. art 
LZ RSet 4es Spe art L772: 


59. Civil’'codes: Cuba: art 1142; 
vote 142s PR ss L109 % "Sip. art 
1 


60. See supra note 59. 

61. Ur. Civ. Code art 2264. 

62. Civil codes: Per. art 1866; Ur. 
art 2264; Guat. art 1966. 

637. Cival_codés* ‘ri art 1939> La. 


Rev. art 2951; Belg. art 1939; Bol. art, 


1297; Dom. art 1939; Hay. art 1706; 
EG: art 1855; Neth. art 1758; Rom, art 
1611. y 


carts 1856, 1857; 


Obl. 
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is dead and there are several heirs, each takes 
only bis share unless the res is indivisible, in which 
case the heirs must agree as to its disposition.** 
If the depositor passes under disability after mak- 
ing the deposit, 
having charge of the former’s property.®* 
are several depositaries their obligation is solidary 
and each is responsible for the whole deposit.®° 
The depositary is entitled, and the depositor obli- 
gated, to reimbursement for necessary expenses in 
connection with the deposit,°* including transporta- 
tion to the place of return,®? and may hold the 
deposit for such reimbursement,°®* although not for 
other claims against the depositor. ae 

[§ 145] (c) Compensation (set-off) cannot be 
pleaded against a depositum except as to a debt 
arising therefrom.”® 


it must be delivered to the one 
If there 


64. Civil codes: Fr. art 1940; It. 
La. Rev. art 2951; 


Phare ii onba ae sie Lovo moDes ant 
1773; Ur. art 2265; Ven. arts 1843, 
1844; Belg. art 1940; Bol. art 1298: 


Dom. art 1940; Hay. art’ 1707; Neth. 
art 1759; Rom. art 1612. See Mead 
v. McCullough, 21 Ph. 96. 

65. La. Rev. Civ. Code art 2957. 

[a] The treasurer of an unincor- 
porated board of underwriters may 
be sued individually for a deposit 
held for such board but belonging to 
plaintiff. Bennett v. wuotets 12 La. 
Ann. 763, 

66. Mackeldy Rom..L. (Dropsie 
ed) § 439; Sohm Rom. L. (3d ed) § 
79; Civil codes: Arg. art 2258 (2224); 
Aust. art 967; Belg. art 1947; Bol. art 
1305;: Braz: art 1278; Ch. art 2235; 
Col. art 2259; C. R. art 1357; Cuba art 
1779; Fr. art 1947; Ger. arts 693, 694; 
Guat. art 1956; Hay. art 1714; It. art 
1862; La. Rev. art 2960; Mex. art 
2585; Neth. art 1765; Pan. art 1472; 
Par. art 2224;. Per. art’ 18563—Ph> art 
17792 Pee Res 6st ss Portvartdiso Os 
Que. art 1812; Sp. art 1779; Ur. art 
2272; Dom, art 1947; Pan. Canal Z. 
art 2259; Rom. art 1618. 

67. Justinian Dig. lib XVI tit III 
(XII); Civil codes: Arg. art 2250 
(2216); Belg. art 1942; Bol. art 1300; 
Ch, art!2232: Col, art 2256: (Cy, Ravart 
1353; Cuba art 1774; Fr. art 1942; 
Ger. art 697; Hay. art 1709; It. art 
1858; La. Rev. art 2954; Mex. art 
2578 et seq; Pan. art 1467; Par. 
art’ 2224; Ph, art 1774; Pi Ri-§. 1676; 
Port. art 1450;-Sp. ‘art 2774; Ur:vart 
2267; Ven. art 1745; Dom. art 1942; 
Neth. art 1761;..Pan. Canal Z. art 
2256; Rom. art 1614; Sw. Fed. Code of 
art 480. . 

68. Ayliffe Pandects B IV tit XVII 
pp 521, 522; Civil codes: Arg. art 


2252 (2218); Aust. art 967; Belg. art 


1948; Bol. art 13806; Braz. art 1279; 
Ch. art 2234; Col. art 2258; C. R. art 
1357; Cuba art 1780; Fr. art 1948; 
Hay. art 1715; It. art 1863; La. Rev. 
art 2956; Mex. att 2586 (requiring 
a judicial order); -Neth. art 1766; 
Pan ‘art 14733 :Par.> art’ 2216; Ph. 
art CSO Pe Ry. Sh 1682 Port. art 
1450; Que. art 1812; Sp. art 1780; Ur. 
art - 220. (conservation expenses 
only); Dom, art 1948; Hond. art 1962; 
Pan. Canal Z. art 2258; Rom. art 1619. 


69. Civil codes: Arg. arts 2252 
(2218), 2253 (2219); Ch. arts 2218, 
22094 Cold art 122583 C. Re artebsasie 
La. Rev. arts 2210 (2), 2956; Mex. 


art 2587 et seq; Par. arts 2218, 2219; 
Urivrarts) 2270... 2271: He. art “2221 Nic, 
art 3491; Pan. Canal Z. art 2258. 

70. Civil codes: Ph. art 1200; P. R. 
§ 1168; Sp. art 1200; Ch. -art 2234; GC. 
R. art, 1358; Col. art 2258; Cuba art 
1200; Pan. art 1086; Pan. Canal Z. art 
22583 Salve arth1ool? "Une arte22ios 
Raymond v. Palmer, 41 La. Ann. 425, 
6 S 692, 17 AmSR 398; Seixas v. Citi- 
zens’ Bank, 38 La. Ann. 424; Kennedy 
v. New Orleans Sav. Inst., 36 La. Ann. 
1; Gordon vy. Miichler, 34 La. Ann. 604; 
Schmidt v. New Orleans, 33 La. Ann. 
17; Cox’s Succ., 32 La. Aun. 984; Han- 
cock v. Citizens’ Bank, 32 La, Ann. 
590; New Orleans v. Fassman, 27 La. 


1348 


[40 C.I.] 


[$ 146]: (d) Prescription. In Louisiana it is pro- 
‘cannot prescribe on the’’ 

res; but it is nevertheless held that the obliga- 
tions of a depositary are prescribed in ten years 


vided that a depositary ‘ 


from the time he is in default,*? 


depositary’s obligations terminate on proof that he 


is owner of the res. 
{§ 147] (2) Irregular. 


irregulare. gers 


the modern law.*® 


Ann. 650; Murdock v. Citizens’ Bank, 
23 La. Ann. 113; Morgan v. Lathrop, 
12 La. Ann. 257; Bogert v. Egerton, 
11 La. Ann, 73; Beatty v, Scudday, 10 
La. Ann. 404; Nolan v. Shaw, 6 La. 
Ann. 40; Bloodworth v. Jacobs, 2 La. 
Ann. 24. See supra note 68, Com- 
pare Compensatio 12 C. J. p 227 
note 7. : 

. {a] Roman law.—Purvis v. Breed, 
7visa. Ann. 63.6: 

71. Rev. Civ. Code art 3510. 
pare Southern Mut. L. Ins. Co. v. 
Pike, 32 La. Ann. 483. 

72. Hennessey v. Stempel, 52 La. 
Ann. 449, 26 S 1004; Southern Mut. 
Ins. .Go..¥: Pike, 34 ua. Ann, 825; 
Berard’ v.-Boagni, 30 La. Ann. 1125. 

[a] In the Philippines as to pre- 
scription of depositum see Delgado 
v. Bonnevie, 23 Ph. 308 (which, how-' 
ever, construed articles of the civil 
code now superseded by the limita- 
tion provisions of the code of civil 
procedure). 

73. Civil codes: Fr. art 1946; La. 
Rev. art 2959. 

74. Justinian Dig. lib XVI, III 
gtiecHoldy Rom, L. (Dropsie 


Com- 


“A ‘depositum irregulare’ arises 
where one person delivers res fungi- 
biles to another for safe-keeping on 
terms that the person receiving the 
things shall return, not the identical 
things (as would be the case with a 
depositum regulare), but merely the 
same quantity of the same quality of 
things as he received.” Sohm Rom. 
L. (Ledlie ed) p 377. 

75. Civil .codes: Arg. art 2223 
(2189); Ger. art 700; Bloodworth v. 
Jacobs, 2 La. Ann. 24, 27; Durnford 
v. Seghers, 9 Mart. (La.) 470, 484. 

“The distinction formerly estab- 
lished by law between the perfect 
and the imperfect deposit, is abol- 
ished. The only real deposit is that 
where the depositary receives a thing 
to be preserved in kind, without the 
power of using it, and on the condi- 
tion that he is to restore the identical 
object.” La. Rev. Civ. Code art 2963. 

“This is clearly not a regular de- 
posit, where the depositary is obliged 
to return the identical thing confided 
to his care. The plaintiff admits that 
it is not; but insists it is that species 
of contract known to our. law, called 
an irregular deposit, which is made 
of money, or other things that con- 
sist in number, weight and measure, 
and which are delivered without any. 
restriction on the depositary’s using 
them, but merely with the obligation 
to return the same quantity of the 
article received. There is no doubt 
from the authorities cited in argu- 
ment, that this definition of an ir- 
regular deposit is correct, and that 
itWeives! they preference) iclaimed,” 
Durnford v. Seghers, supra. Compare 
Morgan v. Lathrop, 12'La. Ann, 257; 
Matthews v. Their Creditors, 10 La. 


In the Roman law, when 
the res consisted of money and was Pourited out 
to the depositary with tacit permission to use it 
and without other obligation than to retain the same 
amount, the transaction was known as “‘depositum 
This concept has been carried into 
The title instead of remaining 
in the depositor, as is invariably the case with the 
true depositum, passes to the depositary,’® and the 
transaction really becomes commodatum,’” with the 
depositary’s implied right to use the deposit.’§ 
The rule that compensation cannot be pleaded 
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lar deposits.7® 


and all of the 
deposits.** 


[$§ 146-148 


against the obligation to return applies to irregu- 
The money is payable only upon 
the depositor’s demand which is essential betore 
prescription begins to ru 
scription is the same for irregular, as for ordinary, 


n.®9 


The rule for pre- 


In Louisiana the code no longer recognizes irregu- 


their contracts, 


of dealing, 


Ann. 342; Sabatier v. His Creditors, 
6 Mart. N. S. (La.) 585 

“A deposit of money with a bank 
or private person is what is known 
in the civil law as a mutuum or ir- 
regular deposit—the distinction be- 
tween the two kinds of deposit not 
being recognised by the common law.” 
Payne v. Gardiner, 29 N. Y. 146, 168 
(per Mullen,’ J.). 

76. Sohm Rom. L. (Ledlie ed) p 
377 (“in a depositum regulare all that 
passes to thé denvositary is detention; 
in a depositum irregulare the deposi- 
tary becomes owner of the things 
deposited’’). 

77. Ger, Civ. Code art 700; Blood- 
worth v. Jacobs, 2 La. Ann. 24, 27 (“it 
is an irregular deposit, which is 
identical with a loan for use. Massé, 
Dictionnaire de Droit Commercial, 
Verbis,, Crédit Ouvert, —§ (2, .and 
Compte-Courant, 2 Pardessus, Droit 


Commercial, ss. 491, 514. Civil Code, 
2900”). 
[a] Roman law.—‘A depositum ir- 


regulare—such as arises e. g. in the 
case of a deposit in a savings-bank— 
is akin to a loan, but must never- 
theless be distinguished from it. For 
whereas the object of a loan is the 
obtaining of credit, the object of a 
depositum irregulare is ‘the safe- 
keeping of the things deposited.” 
Sohm Rom. L. (Ledlie ed) p 377. 

78. Arg. Civ. Code art 2255 (2221); 
Matthews v. Their Creditors, 10 La. 
Ann. 342, 344 (“this being an irregu- 
lar deposit, the depositaries had a 
right to use it in the course of their 
business; the relation of debtor and 
creditor arose between them and the 
depositor; le domaine de la chose, the 
power of using the money passed to 
them, and the obligation of returning, 
not the same, but a like amount was 
assumed by them; their ability to 
do so depended upon their wealth, 
credit and the vicissitudes of busi- 
ness; the result was disastrous to 
the depositor, but the law, whether 
wisely or unwisely, it is not for us 
to say, gives him no privilege over 
other creditors for his debt’). 

79. Morgan v. Lathrop, 12 La. Ann, 
257, 258 (“whatever might be the 
opinion of the court, were the ques- 
tion presented for the first time under 
Article 2934 of the Civil Code, we 
think it must now be considered as 
settled law, in the confidential con- 
tracts arising from irregular deposits 
of this nature, that compensation 
does not take place, and that the de- 
positary is not authorized to apply 
the funds onsdeposit in his hands to 
the payment of the debts of the de- 
positor, except there is a special man- 
date from him, the depositor, or a 
course of dealing which will justify 
such application of the funds. See 
Breed v. Purvis, 7 La. Ann, 53, and 
Bloodworth v. Jacobs, 2 La. Ann. 24, 
25; State Bank v. Fowler, 10 Rob. 


lar deposits as such,®* and the privilege or prefer- 
ence which attached to the regular deposit cannot 
be claimed for an irregular one.®4 
the supreme court ‘‘consider parties at liberty by 


Nevertheless 


or course of dealing, to create 


irregular deposits, which, between themselves, are 
to be inviolate, and prevent the effect which the law, 
in the absence of any such agreements or course 
would have 
rights,’’** and any privilege or preference which 
existed before the change is unaffected thereby.*® 

[§ 148] (3) Necessary. In the Roman law a de- 


upon their respective 


(La.) 196, 200; and Bogert v. Eger- 
ton, 11 La., Ann. 73. The conclusion 
arrived at by this court in the cases 
cited, is in conformity with those of 
Toulier and Marcade on Article No. 
1293 of the Napoleon Code, which is 
identical with Article 2207 of our own 
code. This Article declares that com- 
pensation does not take place against 
a demand for the restitution of a 
deposit or a loan for use. The argu- 
ment is briefly this: under the Roman 
law and the former law of France, 
(and the same may be said of Louisi- 
ana,) compensation did not take place 
in the case of an irregular deposit. 
Legis. 24 and 25, Dig. 16, 3; Pothier 
on Obligations, sec. 625. The Article 
ought to be understood as embracing 
the principle of the Roman law as to 
irregular deposits, because, as it is 
not possible that compensation can 
take place in the case of the regular 
or special deposit, it is but reason- 
able to suppose that the law-giver 
was not formally prohibiting that 
which was impossible, but, on the 
contrary, that he was prohibiting 
something which, without the prohi- 
bition, might easily happen’’). 

80. Brown v. Pike, 34 La. Ann. 576. 

81.. Armant v. New Orleans, etce., 
R. Co., 41 La. Ann. 1020, 1022, 7 S 35 
(‘dividends on stock are, like irregu- 
lar deposits of money in’a bank, pay- 
able only on demand, and until de- 
mand and refusal, prescription does 
not begin to run against the person 
entitled. De St. Romes v. Levee 
Steam Cotton Press, 20 La. Ann. 381; 
Brown v. Pike, cyl River Ann. 576; 


State vy. Baltimore, etc. R. Co., 6 
Gill (Md.) 363; Philadelphia, ete 
Co. v. Hickman, 28 Pa. 318, 329: 


Louisville Bank v. Gray, 84 Ky. 565, 
2 SW 168, 8 KyL 664’); Brown v. 
Pike, 34 La. Ann. 576. 

82. Rev. Civ. Code art 2963; Blood- 
worth v. Jacobs, 2 La. Ann. 24; Mor- 
gan v. Lathrop, 12 La. Ann. 257; Wil- 
liams v. Landry, 18 La. Ann. 208. 

83. Brierre v. His Creditors, 43 La. 
Ann. 428, 9 S 640; In re Louisiana 
Sav. Bank, etc., Co., 40 La. Ann. 514, 
4.$ 301; State v. Southern Bank, 33 
La. Ann. 957; Stetson v. Gurney, 17 
La. aout Longbottom v. Babcock, 9 


La. 

84. Bloodworth v. Jacobs, 2 La. 
Ann. 24, 27. 

85. Sabatier v. His Creditors, 6 
Mart. N.S, (lua.) 585; 587, 593 (¢“at 
the time the money was placed in 
deposit, the provision of our old code 
regulated contracts of this descrip- 
tion, and as, by them, no change was 
made in the ancient jurisprudence of 
the country, a privilege or right of 
preference existed on the irregular 
deposit. Since the contract was en- 
tered into, and before the failure of 
the insolvents, a change has been 
made in our law by which the priv- 
ilege of the depositor is restrained to 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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posit compelled by calamity,’* such as fire, ship- 
wreck, pillage, etc., was termed ‘‘depositum miser- 
abile,’’*’ and imposed special obligations upon the 
depositary, so that in case he misappropriated any 
of the subject matter he was lable for twice its 
The spirit of this doctrine has passed 
into the modern codes which declare such a de- 
posit obligatory,’® as when an innkeeper or hostler 
receives his patron’s goods;°° or when it is neces- 
sary to meet some grave emergency such as fire, 
The liability of the nec- 
essary depositary is, in the main, that of the 
voluntary one;°? but under some codes the latter 


value.®® 


shipwreck, or pillage.®+ 
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by anyone.°® 


controversy by 
This proceeding 
civil law®® and 


is liable for slight fault,9* while innkeepers are 


cases where the thing reclaimed is 
identically the same with that de- 
posited: consequently, that arising 
from the irregular deposit, when the 
demand is not for the same thing, 
but for the same quantity of the 
thing placed in the hands of the de- 
positary is established. Civil Code, 
2934, 3189; Durnford v. Seghers, 9 
Mart. (La.) 470. By which of these 
laws should the right of the appel- 
lant be decided, is the point presented 
for decision. If the privilege ac- 
corded by the law at the time of the 
contract, make a part of the rights 
flowing from the agreement, then the 
claim of privilege must be allowed. 
If, on the contrary, it is nothing but 
one of the remedies given to enforce 
the agreement, the control of them 
was within the legislative power, and 
the preference being abolished, the 
claimant must be put on the tableau 
as a simple creditor. The distinction 
between rights and remedies is a sub- 
ject of frequent discussion in. courts, 
and the repeated contests they give 
rise to, is a sure proof how unsettled 
the doctrine is which governs them. 
The constitution of the United States 
prohibits any of the particular states 
from passing laws which will impair 
the obligation of a contract. As the 
obligation here spoken of is the legal, 
and not the moral obligation, it would 
seem to follow, that the obligation 
of a contract is that which the law 
in force at the time the contract is 
made, obliges the parties to do or 
not to do. ... There have been some 
cases brought before the tribunals 
of France, which bear a close, if not 
a perfect analogy to that before the 
court, and they are more worthy of 
attention, because they were decided 
on general principles of law, without 
any special clause in the constitu- 
tion of that country, such as ours 
contains. They arose on the 2161st 
article of the Napoleon code, which 
declares, that when the debtor has 
given a general mortgage on his pres- 
ent and future property, and the ob- 
jects hypothecated amount to more 
than was necessary to secure the 
debt, the debtor has an action to re- 
duce the mortgage to such portion 
of the property as will be sufficient 
to secure and satisfy the sum due. 
By the laws of France previous to 
the adoption of the Napoleon code, 
no such power was vested in the 
mortgagor, and soon after its passage, 
a question was 
tribunals, whether a mortgage given 
under the ancient law could be re- 
duced under. the new. Two of the 
appellate tribunals to whom such a 
ease was presented, decided in the 
negative; they held, that the right 
to make the whole of the property 
responsible existed by the original 
contract, and that the new law could 
not change it without giving to that 
law a retroactive effect. Two other 
courts of equal dignity held they 
might, but their decisions: have not 
escaped severe animadversion. How- 
ever, the principles on which they 
decided, strongly support the conclu- 
sion we have come to in the case. 
They considered, that so long as 
the law left enough of property 
hypothecated to secure the payment 


presented to their’ 


of the debt, it could, for public con- 
venience, unlock the surplus from the 
lien imposed on it, and that, by such 
regulation, the right of the creditor 
was not touched; it was only a change 
made in the property on which it 
might be enforced: Pothier’s traité 
des Hypoth. vol. 2, ed. 1809, p. 171 
& 198; Questions transitories sur le 
Code Napoleon, vol. 2, p. 47 to 59. 
The legislation of the 2118th article 
of the Code Napoleon, declares, that 
mortgages can be only given on im- 
movable property and their acces- 
sories. By another article of the 
same work, (529) rents of land were 
declared to be movable. The effect 
of these provisions was to abolish 
the right which had existed under 
their former law, of taking mortgages 
sur des rentes foncieres. At the time 
this change was made in their law, 
there existed.a great number of mort- 
gages, which, previously to the adop- 
tion of the Napoleon Code, had been 
given on debts of this kind. Ques- 
tions, we perceive, have been raised, 
whether it was not necessary that 
these mortgages should be registered 
pursuant to the new law, but not a 
doubt is expressed as to their valid- 
ity: Questions transitoires sur le 
Code Nap. 68 & 73”). 

86. Justinian Dig. lib XVI tits III, 
I, I; Mackeldy Rom. L. (Dropsie ed) 
§ 437; Mackenzie Rom. L. p 221. 

87. Mackenzie Rom. L. p 221 (“An 
expression not used by the jurists 
themselves’’). 


; ee Justinian Dig. lib XVI tits III, 
"89. Justinian Dig. lib IV tit IX 


(V); Civil codes: Bol. art 1307; Braz. 
art 1282 (1); Ch. art 2236 et seq; Cuba 
ant. CuCSiee (Ay) iS? hire Sart 194.9% Ste art 
1864; La. Rev. art 2964; Pan. art 1474 


CDs Bh ant elise (tee Re § 1683 
(1); Sp. art 1781 (1); Bele. art 1949; 
Col, art 2260 et seq; Dom. art 1949; 


Ee. art 2228; Hay. art 1716; Hond. 
art 1963; Nic. art 3502; Salv. art 1993; 
Pan. Canal Z. art 2260 et seq; Que. 
art 1813; Rom. art 1620. 


90. Civil codes: Arg. art 2361 
(2227) et seq; Aust. art 970; Belg. 
arts 1952-1954; Braz. art 1284; Ch. 


art 2241 et sea; Col. art 2265 et seq; 
Cuba art 1783; Fr. arts 1952-1954; 
Ger. arts 701-704; Guat. art 1978; 
Hay. arts 1719-1721; It. art 1866; La. 
Rey. arts 2965-2971; Pan. arts 1476, 
1477; Per. art 1878; Ph. art 1783; P. 
R. § 1685; Que. art 1814; Sp. art 1783; 
Ur art 2277 et sea; Dom. arts) 1952— 
1954; Ee. art 2223; Nic. art 3506 et 
seq; Pan. Canal Z. art 2260 et seq: 
Rom. arts 1623-1625; Salv. art 1998 
et seq; Tan Chions Sian v. Inchausti, 
22 Ph./152. 

[a] The deposit of money by a 
passenger with a steamship captain 
is a necessary or obligatory one. 
Dunn v. Branner, 13 La. Ann, 452. 

91. Civil codes: |Arg.- art 2269 
(2227); Belg. art 1949; Braz. art 1282 
(2); Ch. art 2236; Col. art 2260; Cuba 
art 1781) (2))4-Erivart 1£949'| Hay. art 
1716; Lia. Rev. art 2964; Pan. art 1474 
(2); P. R. § 1683 (2); Que. art 1813; 
Sp. art 1781 (2); Ur:_art 2273; Bol. 
art 1307; Dom. art 1949; He. art 2223; 
Guat. art 1948; Hond. art 1963 (2); 
It. art 1864; Nic. art 3502; Pan. Canal 
Z. art 2260; Rom, art 1620; Salv. art 


[§ 149] (4) Judicial (Sequestration). 
in Roman law a special kind of depositum which 
was very important, namely, sequestration (seques- 
tratio), or the deposit of a thing in dispute with 
some impartial person until a settlement of the 
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relieved only by the guest’s negligence or force 
majeure,®* which latter does not inelude robbery 
unless effected by armed force.*® 
liable for the larceny or damage of such effects 


The innkeeper ts 


There was 


judicial decision or otherwise. 
has been retained in the modern 
has even been extended to some 


1993; Ven. art 1850. 

92, . ‘Civil codés: Are’ art (2273 
(2239); Belg. art 1951; Braz. art 1283; 
Ch. art 2240; Col. art 2264; Cuba art 
1782; Kr. art 1951; Hay. art. 2718; It. 
art 1865; Pan. art 1475; Par, art 2239; 
Ph. artsi782* Py Ri i$ 16843 ‘Que. art 
1813; Sp. art’ 1782; Ur: art 2276; Bol. 
art 1309; Dom. art-1951; He. art 2227; 
Hond. art 1964; Nic. art 3605; Pan. 
Canal Z. art 2264; Rom: art 1622; 
Salv. art 1997; Ven. art' 1851. 

[a] The innkeeper is not ordi- 
narily liable for goods of unusual 
value, not included in -baggage and 
not called to his attention. Civil 
codes: Ch. art 2245; Col. art'2269; 
Nic. art 3510; Pan. Canal Z. art 2269; 


Simon vy. Miller, 7 La. ‘Ann. 360 
(gold). 
93. Civil codes: Ch. art 2239; Col; 


art 2263; Pan. Canal Z. art 2263. 

94. Civil codes: Arg art 2270 
(2236); Braz. art 1285; Ch. art 2242; 
Col. art 2266; Cuba art 1784; Fr. art 
1954; Ger. art 701 (excepting vis 
major only); La. Rey. art 2970; Pan: 
art 1477; Ph. art 1784; P. R. § 1686; 
Que. art’ 18153 Sp.art -1784; Ur> art 
2278; Belg. ‘art'1954; ‘Bol. art: 1312; 
He. art 2229; Dom. art 1954; Hay. art 
1721; Iti art 1868; Niei‘art 3507; Pan. 
Canal Z. art 2266; ° Rom. ‘art 1625; 
Salv. art 1999; Ven. art 1853. 


95. Civil codes: Arg. art 2271 
(2237); Belg. arts 1953) 1954; Cuba 
art 1784; Fr. arts 1953,:'1954; Hay. 


arts 1720, 1721; La. Rev. arts 2967, 
2970; Pan. art 1477; Par. art 2237; 
Ph. art 1784; P. R..§ 1686; Que. art 
1815; Sy. art 1784; Ur. art 2279; Bol. 
arts 1311, 1312; Dom. arts 1953, 1954; 
It. arts 1867, 1868; Rom. arts 1624, 
1625; Salv. art 1999. : 

96. Civil codes: Aust. art 1316; Fr. 
art 1953 (an amendment to which 
limits the liability to one thousand 
francs for moneys and securities to 
bearer, not left with the innkeeper 
himself); Ger. art 701; It. art 1867; 
La, Rev. art 2967; Ph. art 1784 fcom- 
pare art 1783; Tan Chiong Sian v. 
Inchausti, 22 Ph. 152]; P. R. § 1686; 
Sp. art 1784; Belg. art 1953; Cuba art 
1784; Dom. art 1953; Bol. art 1311; 
Ee. art 2230; Hay. art 1720; Pan. art 
1477; Rom. art 1624; Salv. art 2000. 

[a] Jewelry, etc., is excepted when 
not placed in safe as required. La. 
Rev. Civ. Code arts 2968, 2969. 

[b] Notice must be given to the 
preprietor or his employees, and the 
depositor must observe the required 
precautions. Sp. Civ. Code art 1783; 
Ven. Civ. Code art 1854. 

97. 2 Sherman Rom. L. in Mod. 
World (2d ed, 1922) p 325 [cit Jus- 
Tinian Dis wexeV Tere bo eine toi), axon. 
II, XXXIX]; Hunter Rom. L. pp 383, 
384. 

98. Civil codes: Belg. art 1955 et 
seq; Ch. art 2249 et seq; Col. art 2273 
et seq; C. R. art 1360 et seq; Cuba art 
1785 et seq; Fr. art 1722 et seq; Guat. 
art 1979; Hay. art 1955 et seq; It. art 
1873; Mex. art 2588 [Code Civ. Proc. 
art 795 et seq]; Pan. art 1748 et seq; 
Per, arts 1880-1882; Ph. art 1785 et 
seq; P. R. § 1687 et seq; Que. art 1817 
et seq; Sp. art 1785 et seq; Ur. art 
2285 et seq; Bol.: art 1313 et seq; 
Dom. art 1955 et seq; Ee. art 2256; 
Hond. art 1967 et seq; Neth. art 1767 
et seq; Nic. art 3514 et seq; Pan, 
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eommon-law jurisdictions.°® It differs from statu- | care. It differs from the ordinary depositum in 
tory attachment in requiring administration and 


Canal Z. art 2278; Rom. art 1626 et 


seq; Salv. art 2006; Ven. art 1861 

et seq. : 
[a] Louisiana.—(1) Rev. r Civ. 

Code art 2972 et seq. (2) It is 


claimed that the judicial sequestra- 
tion, without affidavit or bond, was 
wrongful, because issued ‘at the re- 
quest of the parties.’ The fact that 
parties suggested or requested it did 
not deprive the court of the power to 
order the sequestration ex-officio, un- 
der C. P. 273, without affidavit or 
bond.” Allen. v. Whetstone, 35 La. 
Ann. 846, 849. (3) “According to the 
laws of Spain, when a creditor proves 
his demand, and shows, to the satis- 
faction of the judge, that the debtor 
is wasting his goods, so that there 
is danger that, without some sum- 
mary relief, the property of the 
debtor will be destroyed or removed 
out of the reach of the creditor, be- 
fore, in the ordinary course of busi- 
ness, judgment may be obtained, the 
judge orders the debtor’s property 
to be sequestered, unless he gives 
surety to the creditor. This seques- 
tration is not a proceeding in rem. 
It creates no lien in favor of the 
person who obtains it. It is not al- 
ways an original process: it is a mere 
provisional order, which may be had 
at any stage of the suit, and the 
judgment that intervenes is against 
the estate of the debtor generally, 
not more against the sequestered 
property than against any other part 
of it.’ Pitot v. Elmes, 1 Mart. 79. 
(4) “It is contended that the seques- 
tration is equivalent to an attach- 
ment, and that the creditors thereby 
acquired such a lien as to render the 
conveyance of no effect. A sSeques- 
tration is a judicial deposit, and is 
essentially a conservatory measure. 
It does not divest the title of the 
owner, and gives the creditors no 
greater right than they had before. 
The purpose of a sequestration in 
Such cases is the safe keeping of the 
Property: of the absconding debtor 
unti 


provisional syndics are ap- 
pointed to take possession.” Mc- 
Manus v. Jewett, 6 La. 530, 542. (5) 
The remedy of sequestration, al- 
though strictly applicable only to 


liens conferred by the local law, may, 
in accordance with international 
usage, be invoked in favor of foreign 
contracts. Ohio Ins, Co. v. Edmond- 
son, 5 La. 295. (6) Sequestration 
should not be dissolved because the 
petition fails to specify defendant’s 


residence. Segur v. Sorel, 11 La. 
439. (7) Creditors’ property in a 
syndic’s hands is judicially de- 


posited or sequestered. Nicholson v. 
Jacobs, 2 La. Ann. 666; Nicholson v. 
Chapman, 1 La. Ann. 222. (8) The 
court may order sequestration sua 
sponte without affidavit and is not 
deprived of such power because one 
of the parties requests it. Allen v. 
Whetstone, 35 La. Ann. 846. 

. [b] Provisional possession of an 
absentee’s property awarded to the 
heir presumptive may be regarded 
as a species of judicial sequestra- 
tion and, after five years, constitutes 
a deposit. Civil codes: Fr. arts 57, 
65, 120, 125; La. Rev. arts 57, 65, 
120, 125; Belg. arts 120, 125; Bol. arts 


62, 67; Dom. arts 120, 125; It. arts 
29, 32, 33; Rom. arts 106, 110. 
{c] Trust property where trustee 


is abusing his trust.—Noad v. Noad, 
21 LCJur (Que.) 312, 1 Montr. Leg. 
N. 204, 214: 

{d] But this power does not ex- 
tend to the sequestration of corporate 
property, such as a railway, nor to 
cases where the right, neither of 
property nor of possession is in- 
volved. Morrison v. Grand Trunk R. 
Co., 5 LCJur (Que.) 318, 326 (‘manus 
regis, bel judicis, non privat aliquem 
possessione sua, is the maxim of the 
law, and could scarcely apply when 
the right of possession was un- 


doubted, or if the right of property 
was not in controversy. Not only 
must the case be one in which the 
exercise of this discretionary author- 
ity is recognized and sanctioned by 
law, and the practice of the Court, 
but it must be one of stringent and 
manifest necessity, and for the un- 
doubted advantage of all parties be- 
fore the Court, and interested in the 
litigation, We shall see presently 
whether it has been proved that any 
such necessity exists in this case, or 
whether any advantage would result 
to the parties by the nomination of 
a sequestre or a_ receiver. This 
power is conceded not to supersede 
or violate the positive legislation of 
the land, but as instrumental in en- 
forcing it, in cases where the ordi- 
nary course of litigation would lead 
to the ruin or serious injury of the 
parties or inevitably occasion detri- 
mené to the property or interest in 
litigation. In other words, the pri- 
vate property in dispute between liti- 
gants, may for the mutual advantage 
of all parties interested and during 
the time of the litigation be placed 
under the authority and control of 
an officer of the Court, who shall be 
subject to its order. But has this 
Court by law the authority or the 
power to sequestrate property in 
cases where neither the right of prop- 
erty nor of possession is en litige? 
I think not, I know of no such vested 
in this tribunal, nor have I been able 
to find a single case in which, when 
this authority has been disputed, such 
a power has been exercised either in 
the Courts of Law of Lower Canada, 
or in old France’’). 


99. See Sequestration [385 Cyc 
1381]. 
[a] Syndic’s possession.—‘‘We con- 


sider notes and money belonging to 
creditors in the hands of syndics, 
as being in judicial deposit or seques- 
tration. They are in litigation; the 
creditors in coneurso are contending 
from them; and they are the ex- 
clusive property of the creditors, and 
subject entirely to their control, un- 


der the direction of the court, under 
whose authority the syndic is ap- 
pointed and is bound to act. Civil 


Code, arts. 2942, 2948.’ Nicholson v. 
Chapman, 1 La, Ann. 222, 223. 

[b] Partition of movables affords 
a proper case for sequestration and 
the perishable nature of the subject 
matter is no_ obstacle. Segur v. 
Sorel, 11 La. 439. 

{c] Analogy of receivership.—In 
Quebec sequestration resembles pro 
tanto the appointment of a receiver. 
Thus Civ. Code art 1823, providing 
for the sequestration of movables 
or immovables, is not restrictive of 
the general discretionary judicial 
power to conserve property in the in- 
terest of the parties, but merely in- 
dicative, pointing out imstances. A 
sequestrator may, therefore, be ap- 
pointed, pending appeal, to collect the 
rents of mortgaged property which, 


it appears by affidavit, is insufficient, 
Drummond v. Holland, 23 LCJur 
(Que.) 241, 14 RevLeg 284. Com- 


pare Heritable, etc., Assoc. v. Racine, 
23 LCJur (Que.) 242. 

[d] Sequestration of decedent’s 
property may be had pendente lite in 
a proceeding to remove executors for 
maladministration. Brooke v. Bloom- 
foe) 23 LCJur (Que.) 140, 9 ReyLeg 

le] In a proceeding to compel the 
execution of a deed of an immovable, 
notwithstanding a simulated sale of 
it, sequestration may be had. Farmer 
v. O’Neill, 20 LCJur (Que.) 185. 

1.. Civil codes: Mex. art 2592; Ph. 
arte lL S8s:Pa Re § 46908 Sprlant 788i 
-Ur. art 2290; Ven. art 1861; Cuba art 
1788; Pan. art 1480. See Sayles Tex. 
Civ. St. Annot. art 4864 et sea. 

[a] In Louisiana.—(1) “Such a 
writ when duly issued and served 


in such a case has substantially the 
same effect in the practice of the 
courts of that State as an attach- 
ment on mesne process in jurisdic- 
tions where a creditor is authorized 
to employ such a process to create 
a lien upon the property of his debtor 
as a security to respond to his judg- 
ment. Neither the writ of sequestra- 
tion nor the process of attachment is 
a proceeding in rem, as known and 
practiced in the admiralty, nor da 
they bear any analogy whatever to 
such a proceeding, as the suit in all 
such cases is a suit against the 
owner of the property and not against 
the property as an offending thing, 
as in case where the libel is in rem 
in the Admiralty Court to enforce a 
maritime lien in the property.” Leon 
v. Galceran, 11 Wall. (U. S.) 185, 189, 
20 L. ed. 74. See comment on this 
case in Stewart v. Potomac Ferry Co., 
12; Fed.'296, 306, 307. (2) But the 
Louisiana court makes a clear dis- 
tinction between sequestration and 
attachment. American Nat. Bank v. 
Childs, 49 La. Ann. 1359, 1364, 1366, 
22 S 384 (“the writ of sequestration 
is based upon and operates to pre- 
serve, protect and enforce an ante- 
cedent privilege, or claim of owner- 
ship or possession,, resting on the 
property seized; the writ of seizure 
and sale is the final process to en- 
force payment of a claim by the sale 
of property, antecedently mortgaged 
to secure the debt, and operates only 
on the property hypothecated; and 
that the writ of fi. fa. is the process 
to enforce collection of a claim that 
has gone to judgment which has be- 
come final and executory. Whereas 
the writ of attachment, based on no 
privilege, no claim of ownership or 
possession, no mortgage, no final 
judgment, is merely a right given a 
creditor, under certain circumstances, 
to hold his debtor’s property in statu 
quo until his claim can be ripened 
into judgment. The interest of the 
attaching creditor, in and to the prop- 
erty seized, is more remote than is 
the interest of creditors whose claims 
warrant the seizure of property under 
the other writs mentioned. There- 
fore his concern in the administra- 
tion, amelioration, or even preserva- 
tion of the property attached, is not 
so great as is that of those creditors 
who, seizing under the other writs, 
have a greater interest in the prop- 
erty sought to be subjected to their 
demands”). (3) It differs from the 
statutory attachment in requiring ad- 
ministration and care. American Nat. 
Bank v. Childs, supra (“There is a 
striking difference in this over what 
he is required to do in case of the 
attachment of property—too striking 
to be accidental. It is a fact full of 
significance that the lawmaker should 
have carefully specified as part of the 
sheriff’s duty when acting under the 
writ of sequestration, the obligation 
to administer, and omitted mention 
of such duty when acting under the 
writ of attachment. The law regards 
the seizure of property under the writ 
of fieri facias in the nature of judicial 
sequestration, and, consequently, the 
sheriff comes under the obligation to 
administer the same. C. P. 273, 657, 
658, 660; 6 R. 100. He is given the 
authority directly to cultivate a plan- 
tation which he may have _ seized 
under the writ. .C. P. 661. And so, 
too, where a plantation is seized un- 
der an order of seizure and Sale, this 
being a final process in the collection 
of a debt secured by mortgage, and 
being assimilated to a seizure under 
the writ of fieri facias the sheriff’s 
possession is 
dicial sequestration, carrying with it 
the obligation of administration. 
Lockhart v. Morey, 41 La. Ann, 1165, 
4 $8 581. This court has frequently 
held that where a sheriff’s possession 


of a plantation is of the character of - 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


in the nature of ju-: 
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unless by consent of all parties or by judicial 
order. Sequestration without judicial order is, un- | 
der some codes, known as ‘‘conventional,’’’ but, 

except for the differences already noted, the rules. 
applicable to the proceeding are generally those of 


applying to immovables as well as movables,? and 
the sequestrator sometimes is compensated, which 
renders the transaction locatio conductio. He is 
held to the care of a good father of a family* 
or of a mandatary,> and cannot be relieved of re- 


sponsibility until the controversy 


judicial sequestration springing from 
its seizure under the writ of Seques- 
tration, or that of -fieri facias or ex- 
ecutory process, the obligation is 
upon him to administer, manage and 
to cultivate it, if this be necessary to 
the preservation of the property and 
its maintenance in good condition, 
and if he can obtain the funds or ad- 
vances to do so. Learned v. Walton, 
42 La. Ann. 455, 7 S 723; Lambeth v. 
Joffrion, 41 La. Ann. 749, 6 S 558; 
Lockhart v. Morey, 41 La. Ann. 1165, 
4 S 581; Galliher v. Davidson, 43 La. 
Ann. 526, 9 S 114; State v. Judge St. 
John Parish Twenty-Sixth Dist, Ct., 
36 La. Ann. 912. But regarding the 
sheriff’s possession of property, 
where he seizes under the writ of at- 
tachment, as that of bailee or de- 
positary merely (Stockton v. Hyde, 
5 La. Ann. 300, 302), it is different, 
and the law does not declare that the 
duty to administer is part of his 
legal obligation. His possession of 
property under such seizure is for 
the benefit of whom it may concern 
(Stockton v. Hyde, supra). And if he 
cultivates a plantation under seizure 
by attachment without the author- 
ization of the attaching creditor, he 
can not hold the latter responsible for 
the expenses thereof, for the relations 
which exist between the sheriff and 
the attaching creditor are created by 
express law’). (4) “It is thus per- 
fectly clear that the defendant was 
bound to use the same exertions in 
the preservation of the bill of ex- 
change, as he would have done for 
himself, and such diligence as would 
secure its recovery for the benefit of 
the party to whom it would be ulti- 
mately adjudged. The sheriff how- 
ever, intimates that he understood the 
law to mean that he should keep the 
bill carefully in his pocket-book, and 
that had it even been paid by the ac- 
ceptor at maturity, he should have 
considered himself bound to refuse 
the money, so as to be able to pro- 
duce the very same piece of property 
which had been intrusted to his of- 
ficial care. This is indeed a very 
strange defence, and if serious, such 
a construction of the law might often 
be very mischievous in its conse- 
quences! It is true that sheriffs are 
sometimes placed in a very delicate 
situation; that the duties they have 
to perform frequently compel them to 
decide, at their peril, questions on 
which the best jurists would perhaps 
hesitate to pronounce positively; but 
the appellant must have known that 
if the defendant in sequestration had 
offered him his obligation with one 
good and solvent surety, for an 
amount determined by the court to be 
equal to the value of the property se- 
questered, such defendant would have 
been entitled to take the bill out of 
the sheriff's possession, Code of Prac- 
tice, art. 279; he must have been 
aware that the importance and object 
of the sequestration was not in the 
preservation of a mere worthless 
piece of paper; he must have under- 
stood that if, instead of representing 
the bill itseif after the decision of 
the suit, he had produced its amount 
before the court, no one could have 
complained, as no injury being sus- 
tained, no blame could have been at- 
tached to his sparing to the party the 
trouble of collecting said amount, 
and that consequently no responsibil- 
ity on his part could have ever re- 
sulted from such act. The bill of 
exchange was nothing but the repre- 
sentative of a sum of money, it was 
put in the possession of the sheriff 
to prevent its being collected by the 
defendant in sequestration during the 
pendency of the action; and it is cer- 
tainly obvious that in order to take 


is disposed of, 


proper care of it, as he would have 
done for himself, and to preserve its 
original value, the law made it his 
duty to have it presented for pay- 
ment on the day of maturity, in order 
that, if not paid, such notice might 
be given to the drawers and indorsers 
as would fix and secure their subse- 
quent liability. Having not done so, 
the defendant has been the cause of 
the plaintiff’s sustaining a serious in- 
jury, and we do not hesitate to say 
that he igs answerable for his negli- 
gence in not complying with the one 


of his principal obligations.” Parish 
View blozéye, 1 uae Dus, Sa. 
2. Civil codes: Belg. arts 1959, 


WIGL C2) 3cCht-art 2250s Col. art (227.5; 
C. R. art 1362; Cuba art 1786; Fr. arts 
1959, 1961. (2)2) Hay.-arts’ 1726," 1728 
C2) 2 Ite arte 13 75) a. Rev. vacth 2906; 
Phivart 17865) Ps Ra s§L68s5, Que art 
1820; Sp. art 1786; Ur. art 2290; Mex. 
Code Civ. Proc. art 795 et sea; Bol. 
arts, Lol’, 1520 (Zo" Dom) arts 1959; 
1961 (2); Hond. art 1968; Neth. art 
1771; Nic. art 3519; Pan. Canal Z. art 
2275; Rom. art 1630. 

3. Civil codes: Belg. art 1957; Fr. 
art 1957; Hay. art 1724; La. Rev. art 
2974: Que. art 1822; Bol. art 1315; 
Dom. art 1957; Neth. art 1769; Rom. 
art 1628. 

[a] But in Costa Rica it declared 
a depositum although not gratuitous. 
Civ. Code art 1362. 

[b] A sheriff as sequestrator is 
entitled to just compensation for con- 


serving the deposit. Parkison v. 
Boyle, 7 Rob. (La.) 82. 
4 Civil codes: Belg. art 1962; 


Cuba. art 1788; Fr. art 1962; Hay. art 
1720; It. art 1876; La. Rev. art 2980; 
Mex. art 2703 et seq; Neth. art 1776; 
Panwartel4s0; eh wart, Lusso. tes 
1690; Ques—art 1826) Sp. art +1788; 
Ven. art 1861; Dom. art 1962; Hond. 
art 1970; Rom. art 1633; Owens v. 
Davis, 15 ~Lia. “Anne 22 Parish v- 
Hozey, 17 La. 578; Parkison v. Boyle, 
7 Rob. (La.) 82. 

{a] “he Sheriff, while he retains 
possession of sequestered property, 
is bound to take proper care of the 
same, and to administer the same, 
if it be of such nature as to admit 
of it, as a prudent father of a family 
administers his own affairs. He may 
confide them to the care of guardians 
or overseers, for whose acts he re- 
mains responsible, and he will be en- 
titled to receive a just compensation 
for his administration, to be deter- 
mined by the court, to be paid to 
him out of the procéeds of the prop- 
erty sequestered, if judgment be 
given in favor of the plaintiff. C. P. 
283. ... The appointment of a ju- 
dicial guardian produces. between the 
person seizing and the guardian, re- 
ciprocal obligations. The guardian 
must use, for the preservation of the 
effects seized, the care of a prudent 
father of a family; he must produce 
them, either for the discharge of the 
person who has seized them for sale, 
or to the person against whom the 
execution was levied, in case the 
seizure be raised.” Owens v. Davis, 
15 La. Ann. 22, 25. 

[b] An official sequestrator of a 
bill of exchange is liable for the 
amount thereof if he fails to present 
it at maturity, and, in case of dis- 
honor, to effect due protest and no- 
tices Parish’ py cnlozey, eh is liao Lo, 

be Civil codes: Chart! 2255: Ce R: 
art 1363; Fr. art 1963; La. Rev. art 
2981; Ur. art 2290; Col. art 2279; Nic. 
art 3519; Pan. Canal Z. art 2279. 

6. Civil codes: Belg. art 1960; Bol. 
art 1318; Ch. art 2256%'Col. art 2280; 
Cc) R. art 1864; Cuba art 1787; Fr. 
art 1960; Guat. arts 1980, 1981; Hay. 
artobianp tuoaant tore Ia. Revywcart 
2977; Mex. art 2705; Neth. art 1772; 


the ordinary depositum.® 


Pan. art 1479; Per. arts 1881, -1882; 
Phpart L787 PRs S689) (Que wart 
1821; Sp. art 1787; Ur. art 2291; Ven. 
art 1861; Nic. art 3516; Pan. Canal 
Z. art 2280; Rom. art 1631. 

[a] A judicial depositary cannot 
question the court’s authority to 
order the res delivered to a tutor. 
Hart’s Succ., 127 La. 833, 54 S 46. 

7. Civil codes: Belg. art 1956; Ch. 
art 2252; Col. art 2276; Fr. art 19563 
Hay. art 1723; La. Rev. arts 2972, 
2973; Mex. art 2588 et seq; Ph. art 
art_1763; Ur: art’ 2287; Bol: "art 1314% 
Ee. art 2239; Dom. art 1956; It. art 
1870; Nic. art 3514; Neth. art 1768; 
Pan, Can. Z. art 2276; Rom. art 1627; 
Salv. art 2000; Ven. art 1856 et .seq. 

Manresa discussing this (11 Comm. 
on Civ. Code p 656) expresses the 
opinion that it is not limited to cases 
where the parties deliver the sub- 
ject matter to a stranger pending 


the determination of who is the 
owner. ® 
[a] Conventional sequestrator can- 


not disregard instructions of a de- 
positor. Lafarge v. Morgan, 11 Mart. 
(La.) 462, 471 (‘the notes, by agree- 
ment of plaintiff, had been placed in 
their hands for the security of S. 
Packwood, and, therefore, they could 
not, in defiance of his opposition, de- 
liver them to J. Lafarge, when the 
difference existing between the two 
parties interested remained unde- 
cided. The one contending that he 
had raised the mortgages; the other 
maintaining that they were yet in 
full force. Civil Code, 419, art. 40. 


Ferari’s Bibliotheca, verbo ‘Deposi- 
tum,’ n. 4. Partida, 5, 3, 5. 1 D’Es- 
peisses, 240, n. 29. Pothier’s Pan- 


dects, 16, 3, sec. 3’). : 

{b] When gratuitous this consti- 
tutes a real depositum. Civil codes: 
Fr. art 1958; La. Rev. art 2975. 

8. Civil codes: Belg. arts 1958, 
1963; Ch. arts 2250, 2253; Col. .arts, 
2274; 2277;.C. R. art 1360; Fr. arts: 
1958, 1963; Hay. art 1725; La. Rev. 
arts 2975, 2981; Mex. art 2591 et seq: 
Que... art’ 1819; Ur. arts! 2286, 2288 
Bol. art 1316; Dom. art 1958; Ee. art 
2237; It. art 1872; Pan. Canal Z. arts 
2274, 2277; Neth. art 1770; Rom. art 
1629; Salv. arts 2007, 2010. 

“A sequestration is in the nature 
of a deposit, and is so treated in the 
old law, as well as in the Civil Codes 
of France and Louisiana. See Code 
Nap. Liv. III, Tit. XI, Du Dépét et du 
Sequestre; Louis. Code, 1808, Book 
III, Tit. XI, Of Deposit and Seques- 
tration; Code 1825, Book III, Tit. 
XIII, ditto; Gluvres de Pothier, Tom. 
VI, Du Contrat de Dépét. One of the 
first rules relating to a deposit is, 
that the depositary cannot use the 
thing deposited. Rev. Civ. Code, 1870, 
Art. 2940. A sequestration, if gratu- 
itous, is subject to all the rules which 
apply to a deposit. Ib. Art. 2975.” 
Dis. op. in Baldwin v. Black, 119 U. S, 
6438, 649, 7 SCt 326, 30 L. ed. 530 
_ “It is a matter, perhaps, of little 
importance in settling the rights of 
the parties in this action, whether 
the defendants are considered de- 
positaries strictly such, or conven- 
tional sequestrators, as with some 
slight exceptions, not necessary to be 
noticed in this case, acting in .the 
latter capacity, without compensa- 
tion, creates the same obligations, as 
the real contract of deposit.” lLa- 
Bae? v. Morgan, 11 Mart (La.) 462, 

{a] The sequestrator cannot hire 
out the deposit (slaves) unless au- 
thorized by the court or both parties. 
Parkison v. Boyle, 7 Rob. (la.) 82 
[cit Code Civ. Proc. 662]; Per. Civ. 
Code art 1884 (providing that the 
sequestrator is liable for the value 
of the service let). 
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[§ 150] d. Pignorative Contracts—(1) Historical 
The remaining Roman real contract 
was pignus,® a pledge (primarily) of movables, 
giving the pledgee merely the right of retention.’® 
To supply its deficiencies, the Roman pretor bor- 
rowed from Greek law the contract known as 
‘‘hypotheea,’’!4 which applied to immovables as 
the 
(pledgee) the right of sale on default.’” 


and General. 


well as movables and gave 


9. See infra § 151. 

10. Justinian Dig. L, XVI 238, 2; 
Justinian Inst. IV, VI, VII; Lobingier 
Ev. of Rom. L. (2d ed, 1923) p 224. 

“Here the debtor’s position was 
satisfactory enough. He retained his 
ownership and, with it, a real right 
to recover his property from any one 
who obtained possession of it. AS 
soon as he paid his debt, no one had 
a right to withhold the thing from 
him. The creditor, on the other hand, 
was placed all the more decidedly at 
a disadvantage by this arrangement. 
True, he had actual possession of the 
thing, and the praetor protected his 
possession by means of the posses- 
sory interdicts. But he had no real 
right in the thing, and could not, 
therefore, make use of the ordinary 
in rem actio against third parties. 
And, worst of all, he had prima facie 
no right to dispose of the thing in 
any manner whatever. Even though 
his debtor were in default, he could 
not sell the thing and recoup himself 
out of the proceeds. And if the 
debtor preferred to leave the thing 
with the creditor rather than pay his 
debt, the pignus was of no use to the 
ereditor at all.’ Sohm Rom. L. (Led- 
lie ed) p 358. 


11. See infra §§ 152, 153. 

12..-Justinian Dig. XIII, VII, I pr; 
Lobingier Ev. of. Rom. L. (2d ed, 
1923) p 224. 


“A genuine right of pledge had 
thus been developed. The hypothe- 
cary agreement was now an agree- 
ment which had for its formal as well 
as its practical object the creation 
of a right to dispose of a thing not 
one’s own, in a. word, the creation of 
a right.of pledge. Of course the 
hypotheca might be coupled with a 
traditio of the thing into the posses- 
sion of the creditor, as in the case 
of pignus, but such a traditio was not 
necessary. . What was essential for 
giving rise to a right of pledge was, 
not the transfer of possession as 
such, but merely the agreement to 
hypothecate,”  Sohm Rom. L. (Ledlie 
ed) p 355. 

[a] “The equitable lien is strictly 
analogous to, and is undoubtedly de- 
rived from, the hypotheca of the 
Roman law.” 3. Pomeroy Eq. Jur. 
(84 -ed) § 1233 note [cit Sandar Inst. 
Justinian pp 205, 206]. 

13. See infra § 154. 

2S. 1 TOR Hay 


14. Justinian Dig. 
XI). 

“Altho neither of these was valid 
under jus civile the praetor prac- 
tically imported them into Roman 
law by permitting their enforcement 
thru the actio Serviana or the ex- 
traordinary. interdictum Servianum.” 
Lobingier Ev. of Rom. L. (2d ed, 
1923) p 224. “The actio Serviana was 
invented by one Servius who lived 
before Cicero (Hunter, Roman law, p. 
433), in whose time hypotheca ex- 
isted in all its fullness (Epist. ad 
familiares, 13, 56).’”’ 2 Sherman Rom, 
L. in Mod. World (2nd ed, 1922) p 


184. 
Civil codes: 

XIV-XVI; Belg. liv’ III tits XVII, 
OVA rs OL eel DD wGlibGie NN TX) MOK kG: 
Braz, Lib tite LL eeixeet Oh. lib 
IV tits XXX VII-XXXIX; Col. lib III 
tits XXXVI-XXXVIII; C. R. lib II 
tice VilsCulba. Ibn BVA titheoVven Won, .1ib 
Til tits XVII, XVIII; He. lib IV tits 
XXXVIIEXXXIX; Fr. liv III tits 
XVII, XVIII; Ger. bk III divs VIII, 
IX; Guat. lib III tits IV (§§ III-V), 


Arg. lib III tits 
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hypothecary 
Later the 


V; Hay. art 1838 et seq [lois 32, 33]; 
Hond. lib TV tit XDI; It. lib LLL tits 
SNOTGUEXEN, EXC KOM Is 2S uy Kok Dee oes: 
La. Rev. bk III tits XX, XXII; Mex. 
lib III tits VII, Vill; Neth. bk IJ tits 
18-20; Nic. lib III tits XXII-XXIV; 
Pan. lib 1V tits XIV, XV; Pan. Canal 
Z, lib III tits XXXVI-XXXVIII; Per. 
Tbe Liss HVale eh Lil Var bit Ves eee 
libALV tit VG ont, Nbc tit dere 
SS LL, el Vie Ol Sve shiva a Lael petlEss sev ale 
XVII. sSalv, ) lib: TV etits:  oxecy Li 
XXXIX; Sp. lib IV tit XV; Sw. Code 
of Obl. art 824 et sea; Ur. lib IV 
tits XIV—XVI; Ven. lib III tits XX-— 


DOXA ROM. parte el ldamtLESe cx Vin omen, 
XV TI. 
[a] A mere promise to pledge (1) 


property does not affect it, creating 
no more than a personal or criminal 
liability. Civil codes: Cuba art 1862; 
Panswart 1553- Ph. art 18625) iy res 
1763; Sp. art 1862. (2) “It is evident, 
therefore, that the promisor may be 
compelled by the proper personal 
action ‘to perform his promise; but 
the mere breach of the contract or 
nonperformance of the promise does 
not result in a violation of the Penal 
Law.”’...U. S.. v.. Mendezona, 1 Ph. 
696, 700. (3) “The instrument of 
April 13 being a promise to consti- 
tute a pledge and having been ac- 
cepted by the bank, a right of action 
on the part of the bank was created 
thereby and the bank could have, 
under article 1862 of the Civil Code, 
compelled the fulfillment of the 
agreement.” Mitsui Bussan Kaisha, 
Ltd. v. Hongkong, ete., Banking 
CO MS Aes Pe BCE 

1G, Civil codes: Ares cart 3142 
(3108); Belg. art 2071; Bol. arts 1415, 
1436; Ch. art 2385; Col. art 2410; C. R. 
arts 409, 412, 441; Cuba art 1857 (1); 
Dom: art 2071; He. arts 2367, 2389; 
Fr. art 2071; Guat. arts 1983, 2018; 
Hay. art 1838; Hond. art 2056; It. 
arts 1878, 1891, 1964; Jap: arts 342, 
34207 MUA. MRO. ADUSEoLooy ) SheOs uodunOs 
3279, 3284, 3285; Mex. arts 1774 et 
Seq, 1810 et seq, 1823 et seq; Neth. 
art 1196; Nic. art 3728; Pan. art 1548 
(1); Pan. Canal Z. art 2410; Per. arts 
19842020; Ph, part. 1857 ()e By oR. 
§ 1758 (1); Port. art 855; Que. arts 
1966, 2007: Salv.arts, 2135, 2057 Sp, 
art L867) (1) Ura ant.220se wens art 
oy Conrad v. Prieur, 5 Rob. (La.) 

{a] But the nullity of a corporate 
obligation, because not signed by the 
president, will not invalidate a pledge 
to secure it. Blanc vy. Germania Nat. 
Bank, 114 La. 739, 38 S 5387. 

{[b] An hypotheca by the maker of 
a note to secure an accommodation 
indorsement is not accessory to a 
principal obligation. Bowman y. Mc- 
Elroy, 15 La. Ann. 646. 

{[c] The obligation may be subject 
to any sort of a condition—ordinary, 
suspensive, or resolutive. Civil codes: 
Arg. art 3150 (3116); Ch. art 2413: 
Col. art 2438; Cuba art 1861; Ec. art 
2395; Ger. art 1113; Hond. art 2091, 
2103; La. Rev. art 3137; Mex. art 
1861 et seq; Nic. art 2413; Pan. art 
1552; Pan. Canal Z. art 2438; Ph. art 
1861; P. R. § 1762; Sp. art 1861; Ur. 


ants 2295, 2326. 

17. Civil codes: Arg. arts 3146 
(3112), 3233; Belg. arts 2088, 2090, 
2114; Bol. arts 1426, 1459: Ch. arts 
2405, 2408; Col. arts 2430, 2433; Cuba 
art 1860; Dom. arts 2083, 2090, 2114: 
Ee. arts 2387, 2390; Fr. arts 2083, 


2090, 2114; Guat. art 2020; Hay. arts 
1850, 1857, 1881; Hond. arts 2091, 


if made by separate contracts. 
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antichresis,1? which gave the pledgee in addition the 
fruits and income in lieu of interest, was taken 
from the same source.** 
all of these pignorative contracts, which are really 
forms of pledge, are retained in the modern civil 
law,1® and have certain common features. All are 
accessory to a principal obligation,’® and are 1n- 
divisible.1?7 The pledgor must own the subject mat- 
ter or be entitled to pledge it;1® and while it must 


With some modifications 


2103; It. arts 1889, 1964; Jap. 1 De 
Becker Annot. p 308; La. Rev. arts 
3171, 8282; Mex. arts. 1807, 1835 


Neth. arts 1206, 1209; Nic. arts 3763, 
37763. Pan, .art.dool; Pan CanalyZ: 
arts 2430, -2433; Ph. art 1860; Po R. 
§ 1761; Port. art 893; Que. arts 1976, 


2017; Salv.. arts 2155, 2158;°Sp. art 
1860; Ur. arts, 2317, 2336; Ven. arts 
1927, 1950; Rom. arts 1685, 1702, 
1746; Labadie v. Trudeau, 3 L. C. 
(Que.) 155. 

{a] Divisibility of debt and 
pledge.—(1) But “an indivisible 


mortgage frequently secures a divisi- 
ble debt.”” Randolph y. Stark, 51 La. 
Anns 11215. 26_ 2S 959 Leite Doyalte Ne 
Doyal, 23 La. Ann. 97]. (2) And by 
agreement the security may be 
divided and the debt released by 
payment pro tanto. Civil codes: Cuba 
art. 1860; -Ger., arts .115, ° 1152"_ Pane 
art. Lb65i5) Phewvart 1860) Pa ke, 6) aueep 
Sp. art 1860. (3) “It is contended, 
that although under the contract, the 
obligations of the purchasers to pay 
the price may have been distinct and 
separate, still, the mortgage and 
privilege reserved to seeure the pay- 
ment ot said price, prevails over each 
and every portion of the property 
conveyed and subjected to it; and 
that in order to limit the exercise of 
such mortgage, there ought to have 
been an express stipulation. It will 
be conceded, however, that the mort- 
gage is only an accessory to the 
principal obligation, and that the ex; 
tinguishment of such principal obli- 
gation, operates the release of the 
mortgage. La. Code, arts. 3251, 3252. 
If so, how can the defendants insist 
on preserving their right of mort- 
gage on every portion of the prop- 
erty conveyed, after having been 
paid off the amount of the price of 
any one of those portions? The 
principal obligation in this case is in 
the nature of a joint one, and so is 
the mortgage, as it clearly results 
from the express clause, that ‘the 
purchasers jointly affect, mortgage,’ 
&ec.; and it is a well known rule, that 
‘several obligations,’ although created 
by one act, have no other effect than 
the same obligation would have hax, 
a. 
Code, art. 2079. It is true that the 
mortgage is in its nature indivisible 
and is a legal right on the property, 
bound for the discharge of the obli- 
gation. La. Code, art. 3249. But it is 
also true, that this legal right ceases 
and is necessarily destroyed, after 
the obligation has been satisfied’’. 
Walton v, Lizardi, 15 La. 588, 596. 
(4) But under Ph. Code Civ. Proce. 
§ 257 as construed, the sale must 
take place en bloc and not for aliquot 
parts of the debt, although that is 
required by the mortgage. Philippine 
Islands Bank v. Yulo, 31 Ph. 476 

18. Civil codes: Arg. 
(3119), 3247 (3213), 3241; Bol. art 
1472;° Ch. arts 2387, 2414; Col, arts 
2412, 2439, 2459; C. R. art 410; Cuba 
art 1857;- Dom. art 2124; Ec. arts 
2369, 2396, 2418; Fr. art 2124; Guat, 
arts 1985, 2028; Hay. art 1891; Hond. 
arts 2058, 2098 (2, 8); La. Rev. art 
3142; Mex. arts 1785, 1810, 1832, 1852, 
1853; Nic. arts 3730, 3771; Pan. art 
1548; Pan. Canal Z. arts 2412, 2439; 
Per. arts 1987, 2025; Ph. art 1857; P. 
R. § 1758; Que. art 1966; Salv. arts 
2137, 2138, 21638; Sp. art 1857; Ur. arts 
2294, 2301, 2327, 2351; Semple v. Scar- 
borough, 44 La. Ann. 257, 10 S 860; 
Taylor v. Saloy, 38 La. Ann. 62; Car- 


arts 3153 


For later cases, developments and changes in the law see cumuiative Annotations, same title, page and note num 


ber, . 
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be subject to his claim in ease of default,!® he 
may not otherwise appropriate or use it.?° 
Enforcement. If the debt is not paid at maturity 


the subject matter may be sold.?! 


bonneau y. Machabee, 6 Que. Super. 
92; Williams Mfg. Co. v. Lalonge, 8 
Montr. Leg. N. (Que.) 172. 

“This essential requisite for the 
contract of pledge between Perello 
and the defendant being absent as 
the former was not the owner of the 
jewelry given in pledge, the contract 
is as devoid of value and force as if 
it had not been made, and as it was 
executed with marked violation of an 
express provision of the law, it can 
not confer upon the defendant any 
rights in the pledged jewelry, nor 
impose any obligation toward him on 
the part of the owner thereof, since 
the latter was deprived of her pos- 
session by means of the illegal pledg- 
ing of the said jewelry, a criminal 
act.” Arenas v. Raymundo, 19 Ph. 
46, 54. Compare Tobias v.- Enrico, 
pepe te 394; Varela v. Finnick, 9 Ph. 

[a] An hypotheca by the pur- 
chaser of a specific but undivided 
tract extends to his portion only. 
Walton v. Lizardi, 15 La. 588. 

[b] A third party’s property may 
be pledged with his consent. Civil 
codes: Belg. art 2077; Bol. art 1418; 
Ch. arts 2388, 2414, 2436; Col. arts 
2413, 2439, 3459; Cuba art 1857; Dom. 
ant. 200s He, art (23705 Fre art. 2077} 
Hay. art 1844; Hond. arts 2058, 2080; 
‘La. Rey. arts 3141, 3145, 3295; Mex. 
arts 18522) Nice arts: 3005, oli, dot de 
Pan. art 1548; Pan. Canal Z. arts 2413, 
2439, 2459; Per. arts 1987, 2025; Ph. 
areasb7 sb. RS) LUSSs Popticart $59: 
Que. art 1966; Salv. art 2163;— Sp. 
art 1857; Ur.-arts, 2296, 2397; It. art 
2083; Ven. art 1920; Holton v. Hub- 
bacd..49. La, Ann. 715, 22° S 13383 
Truxillo y. Delaune, 47 La. Ann. 10, 
16 S 642; Elbert v. Wallace, 26 La. 
Ann. 705; New Orleans Canal, ete., 
Co. v. Hagan, 1 La. Ann. 62. 

{c] A testamentary provision sus- 
pending merely the heir’s right to the 
enjoyment of property does not pre- 
vent him from  hypothecating it. 
Hamel v. Proteau, 15 Que. Super. 619. 


19. Civil codes: Arg. art 3192 
(3158); Belg. arts 2078, 2169; Braz. 
art 815 (2) et sea; Ch. arts 2397, 


2424; Col. arts 2422, 2448, 2463; C. R. 
arts 415, 423, 447; Cuba art’ 1858; 
Dom. arts 2078, 2169; Ec. art 2379; 
Fr. arts 2078, 2169; Guat. arts 2005, 
2013, 2083; Hay. arts 1845, 1936; 
Hond. arts 2088, 2117, 2179; La. Rev. 
arts 3165, 3899; Mex. arts 1788, 1814, 
1836; Nic. arts 3766, 3790, 3914; Pan, 
art 1549; Pan. Canal Z. arts 2422, 
2448, 2463; Per. arts 2007, 2078; Ph. 
art 1858; P. R. § 1759; Que. arts 1969, 
2058 et seq; Salv. arts 2147, 2176; Sp. 
art 1858; Ur.-arts 2307 et seq, 2337; 
Bol. art 1421; Rom. arts 1689, 1793; 
Ranjo v. Salmon. 15 Ph. 436; Perez 


ve (Cortes Plo-ebh. 24a. 

20. Civil codes: Arg. arts 3256 
(3222), 3260 (3226); Belg. arts 2078, 
2088; Bol. art 1421; Ch. arts 2392, 


2441; Col. arts 2417, 2464; C. R. arts 
421, 445; Cuba arts 1859, 1870, 1875; 
Dom. arts 2078, 2088; Ee. art 2377; 
Guat. arts 1995, 2004, 2013, 2028; 
Hay. arts 1845, 1855; Hond. arts 2086, 
2184; Mex. arts 1794, 1851; Nic. art 
3789; Pan. arts 1550, 1561; Pan. Canal 
Z. arts 2417, 2464; Ph. arts 1859, 1870, 
UST RASS 1760, 1771, 1776; Que. 
arts 1970, 1972, 2053; Salv. arts 2145, 
2076; Sp. arts 1859, 1870; 1875; Ur. 
arts 2304, 2338; Ven. arts 1921, 1924, 
1932; Neth. art 1200; Rom. arts 1689, 
1701; Laloire v. Wiltz, 29 La. Ann. 
329; "Mahoney Vv. Tuason, 89UPhe 952" 
Tuazon v. Goduco, 23 Ph. 342; Ranjo 
vy. Salmon, 15 Ph, 436; Perez v. Cor- 
Leg) Move, 21e 


[a] France.—(1) Civ. Code arts 
2078, 2088; Troplong Nantissement 
§§ 420, 421;. Laurent Nantissement 
§ 492. (2) “A memorable instance 


of the rule of the civil law arose in 
France some years ago in the case of 
the banker, Mires. He sold the stock 
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Extinction. 
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The pignorative contracts are ex- 
tinguished by discharge of the principal obliga- 
tion,*? the creditor’s acquisition of ownership,”* the 


creditor’s renunciation,** adjudication, redemption, 


pledged to his company at a time 
when it had arisen in the market, and 
accounted to the pledgees for the 
proceeds, pretending that it had been 
sold when depreciated. He was 
prosecuted for breach of trust and 
larceny, and was sued also for dam- 
ages. His defense was mainly that 
by the terms of the pledge, tacitly 
understood between the parties, he 
was only bound to return to the 
pledgors stock of the same _ kind, 


value and quality, which he was will-| 


ing to do. He supported his defense 
by the fact that the receipt given to 
the pledgors for the stock only desig- 
nated and described it by name, but 
did not give the numbers of the 
shares, or identify them individually 
in any manner. He contended further 
that he acted in selling the stock un- 
der a well established custom of 
bankers in similar circumstances. 
The court held that the pledgors 
were not bound by a custom of which 
they had no knowledge; and that 
even if such custom did exist, it 
would not warrant a fraud. Mires 
was condemned to imprisonment.” 
Denis, “Analogies and Differences of 
Civil and Common Law,” 33 AmLRev 


pp 28, 37 [cit Journal du Palais 
(1862) p 785]. 
{[b] Roman law.—‘The civilians 


deny that right very positively. ... 
The thing pledged is put in the hands 
of the pledgee as a deposit and for 
the sole purpose of securing his debt. 
He has, therefore, no right whatever 
to use it, and it is using it, to sub- 
pledge it; the use of the thing in 
such cases is an abuse of the trust. 
Justinian condemned it as equiva- 
lent to a theft. Si creditor pignore 
utatur furtum committit.” Denis, 
“Analogies and Differences of Civil 
and Common Law,” 33 Am. L. Rev. 


DD. 28, os 
ai; (Civil codes;, Are: arts (3217 
(3183), 3256 (3222); Belg. arts 2078, 


2088, 2169 et seq; Bol. art 1421; Braz. 
arts 774 (III), 808, 815 (judicially or 
by consent); Ch. arts 2397-2400, 2424 
et seq, 2441; Col. arts 2422-2425, 2448 
et seq, 2464; C. R. arts 421, 423, 445 
(by agreement); Cuba arts 1858, 1872, 
1884; Dom. arts 2078, 2088, 2169 et 
seq; Ec. art 2379; Fr. arts 2078, 2088, 
2169 et seq (judicial); Ger. arts 1147 
et seq, 1228 et seq; Guat. arts 2005, 


2033; Hay. arts 1845, £855, 1936 (ju- 
dicial); Hond. arts 2088, 2117, 2179; 
Jap. art 354; - Nic arts 3766, 3790, 


3914; Pan: arts 1549; 1563, 1625; Pan: 
Canal Z. arts 2422-2425, 2448 et seq, 
2464; Per. arts 2007, 2008, 2015, 2078; 
PEERS Sy Lipo selene Sos) Porkeart 
863 et seq (judicial); Salv. arts 2137, 
2176;. Sp. arts 1858, 1872, 1884; 
Ur. arts 2307 et seq, 2337, 2355; Ven. 
art 1983; Que. art 2058 et seq; Rom. 
arts 1689, 1973. 

[a] Louisiana. — (1) ev. Civ. 
Code arts 3165, 3179, 3398 Feyuatclalig 
or by consent) ; Friedlander v. 
Schmalinski, 35 La. Ann. 520. (2) 
Even though a provision for private 
sale without notice is invalid when 
made, it may be enforced if renewed 
after a validating amendment of the 
law. Carr v. Louisiana Nat. Bank, 
29 La. Ann. 258. (3) Only when the 
creditor elects to have the subject 
matter adjudicated to him may the 
debtor elect between that and sale. 
Florance v. Greene, 8 Rob. 10. 

[b] Mexico.—(1) Civ. Code arts 
1800, 1851 (judicial). (2) Extraju- 
dicial sale of pledge permitted by 


express agreement. Civ. Code art 
18038. 

{e] Philippines.—(1) Civ. Code 
arts si1Sbs, 1872, 1884: Perez v.. Cor- 
tes, 15 Ph. 211. (2) ‘“‘What the cred- 


itor is entitled to do, after the prin- 
cipal obligation has become due, is 
to ask for the alienation of the things 
constituting the pledge or mortgage, 
in order to secure reimbursement.” 


Ranjo v. Salmon, 15° Ph: 436;, 438. 
(3) Manner of sale of immovables is 
now regulated by Code Civ. Proc. 
§ 254 et seq; Bank of Philippine 
Islands v. Yulo, 31 Ph. 476; Warner 


v. Jaucian, 13 Ph. 4; Yangco v. Cruz 
Herrera, 11 Ph. 402; Panco Espanol 
Hilipino’ vs “Sim, ) 5)’ Ph. 41/8: (4) 


Pledged movables must be sold in 
accordance with Act. No. 1508 § 14 


(Chattel Mortgage Law). Mahoney 
v. Tuason, 39 Ph. 952; Meyers v. 
Lwiaerhay ilsy lets BXDRy 

[d] . Quebec.—(1) Civ. Code arts 
1972, 2058 et seq. (2) Where the 


creditor is expressly empowered to 
sell or dispose of the subject maiter, 
the actio pignoraticia directa does 
not lie to recover it. Dempsey v. 
MacDougall, 21 LCJur 328, 1 Montr. 
Iteg. N. 211. See Great Eastern R. 
Co. v. Lambe, 21 Can. 431, 

[e] The creditor may “purchase 
(1) at the sale. Civil codes: Braz. 
art 816; Ee. art 2380; Ger. art 1239; 
Salv. art 2350;- Ven. art 1971. €2): 
“Defendant contends that a pledgee 
is the trustee of the pledgor and his 
agent to sell; and he invokes the 
equitable maxim that such a trustee 
is disabled to purchase for his own 
benefit at the sale of the trust prop- 
erty.... We think the maxim has no 
application to this case. The pledgee 
is, in a certain sense, the agent and 
trustee of the pledgor, that is, for 
the care and custody of the thing 
pledged, and for its proper adminis- 
tration.” Adams v. Coons, 37 La. 
Ann. 305, 309. 

[f] Sale subject to redemption.— 
The above provisions do not apply to 
the sale subject to redemption. See 


infra § 155. 

22. Civil codes: Arg. arts 3221 
(8187), 32707 (8236)5"- S272" ©(3233 is 
Belg. art 2180 (1); Braz. arts 802 
CY S49 CL) (Che ark 2434" Colvarc 
2457; C. R. art 424; Cuba art 1860; 
Dom: art. 2180. (1)3 Ye art’ 2416; 
Hr ‘art "27 S0rr C1) = Gers arte. lob2e 
Hay. art, VAT CY) at earta2029) 2) 
lav sRev., -arts) 3270 (3) l34tie (4) 
Mex-sarts™ T8008 1925.6) Nic art 
SULO WD), oS62-— Pan. art albo., arn 
Canal” Zi vart (24575 “Bars tarts! 3187, 


3236, 3238; Per. art 2072 (1); 
1860; P. R. § 1761; Port. art 1026 Gals) 
Que. arts 2017, 3081 (5); Salv. art 
2180; Sp. art 1860; Ur. art 2347; Ven. 
art 1979 (1, 4); Hond. arts 2097, 2153; 
Hoyle v. Cazabat, 25 La. Ann. 438; 
Conrad v. Prieur, 5 Rob. (la.). 49. 

[a] Roman law.—‘“‘A right of 
pledge is extinguished, as soon as the 
debt is settled, or aS soon as the 
creditor obtains satisfaction.” Sohm 
Rom. L. (Ledlie ed) p 357. 

23. Justinian Dig. XX -€VI, IX, 
pry} eS CHEE” £75, 69'510(2)),, 1078 
Civil codes: Arg. arts $232 (3198), 


Ph. art 


38271 (3237); Braz. art 802 (V); Ch. 
art 2406; Col. art ZA8ITSY Cis RS art 
424; He. art 2388; Ger. art 1256; 
Guat. art 2007 (2); La. Rev. arts 


3277 (2), 8401 (2)3 Nic! art 3770 (3)>% 
Pan. Canal Z. art 2431; Que. art 2081 
GEE Salvas art 2 56se-Ore artuece20. 
Hond. art 2097 (3). 

[a] Where this affects but part of 
the debt, the lien on the remainder 
continues. Civil code: Braz. art 804. 

<4 Justinian Dig. XX (VI, VIII, 
I); Civil codes: Arg. art 3227 (3193); 
Braz. arts 802 (IID), 849 (III); .Ch. 
art 2434:,Col. art 2457; CC. Ri’art 424; 
Dom. art 2180 (2); Hes art’ 2416; Br: 
art 1947 (2); Ger. arts 1253, 1255 (the 
former providing that the mere re- 
turn of the subject matter suffices to 
extinguish the creditor’s right); Hay. 
art) 2180" C2) smit. “ante 2029te@)eiiluas 
Rev. art 3411 (5); Mex: art 1925 (3); 
Nic. art 3869; Pan. Canal Z. art 2457; 
Port. art 1026 (2); Que. art 2081 (4); 
Salv. art 2180; Ur. art 2347; Ven. art 
1979 (3); Hond. art -2156; Rom.*art 
1800 (2). 

{a] This is presumed when he re- 
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or authorized sale,25 or destruction of the subject 


matter.?® 


[§ 151] (2) Pignus (It. Pegno; 


turns the subject matter, allows sub- 
stitution, or consents to private sale 


without reservation of price. Civil 
code: Braz. art 803. 

25. 4.Codex, | Vill, 9) xI2o. (GX); 
Civil codes: Arg. art 3290 (3196); 
Braz. arts 802 (IV, VI), 849 (IV- 
VIL); C. Ri art 424; Ger, art 1242; 


Mex. art 1925 (7); Que. art 2081 (2, 
5 Ws Ur, arts: 2340) 12347. 

26. Justinian Dig. XIII (VIII, 
SGI h LD) pesnoxre Vallee Will mor out 
see 1 fr 29 § 2 fr 35]); Civil codes: 
Arg. art 3229 (3195); Braz. arts 802 
CII), 849 (II); Ch. art 2406; Col. art 
2431; Be. art 2388; It. art 2029 (2); 
Tare ROV GALES OCKMeLCl) O40 ly CL) sex. 
art 1925 (2); Pan. Canal Z. art 2431; 
Per. art 2072 (2); Que. art 2081 (1); 
Salv. art 2156; Ur. .art 2320; Ven. art 
1979 (2); Hond. art 2097 (2); Nic, art 
Si Olea), 


27. Civil codes: Arg. art 3204; 
Belg. art 2072; Bol. art 1416 (pro- 
viding, however, that the fruits of 
an immovable may be _ pledged); 


Braz. art 768; Ch. art 2384; Col. art 
aL09 ©. a art 441i) Cuba, arti 1864s 
Be. art 2366; Fr. art 2072; Ger. art 
1204; Hay. art 1839; Hond. art 2057; 
It, art 1878; Jap. arts 352-355 [arts 
356-360 purport to treat of “pledges 
of immovables,” but these appear to 
be really forms of antichresis. See 
infra § 154]; La. Rev. art 3135; Mex. 


art 1773; Neth. art 1196; Nic. art 
Siodweean, art 1555; Pan. Canal JZ, 
art ,2409:\"Par.- art 3204; Per. art 
1OSpre done vert 1864-7 a. eS 65. 
Port. art 855; Que. art 1968; Salv. 


art 2134; Sn. art 1864; Ven. art 1915; 
Ur. art 2292, 

“For what is a pledge? It is an 
- auxiliary contract for the _ enforce- 
ment of any lawful obligation.” 
Cater v. Merrell, 14 La. Ann. 375, 
376.  ‘“‘The deeds produced to show 
his right, in the view of the Spanish 
law, were instruments of pledge, be- 
ing of personalty, as contradistin- 
guished from a mortgage, which had 
for its object real estate. By that 
law the estate pledged, whether real 
or personal, constituted the chief dis- 
tinction, the name, prenda, or hipo- 
teca. Wither afforded a security for 
the sum due.” Hill v. McDermot, 
Dall. (Tex.) 419, 423. 

[a] Incorporeal property. — (1) 
Under most codes credits and other 
choses in action may be subject to 
pignus. Civil codes: Arg. art 3245 
(3211); Belg. art 2081; Bol. art 1417; 
Chi fart 23893) Col.cart )}2414- C.1Re art 
442; Ee. art 2371; Ger. arts 1273-1296 
(where the subject iS worked out in 
great detail); Hay. art 1848; It. art 
1886; Jap. art 363 et seq; La. Rev. 
art 3155; Mex. art 1779 et seq; Neth. 
art 1204; Nic. art 3733 et sea; Pan. 
Canal Z. art 2414; Salv. art 2139; 
Ur, art 2298; Ven. art 1918; Dom. art 


2081; Fr. art 2081; Hond. art 2060; 
Que. art 1974; King y. Gayoso, 8 
Mart. N. S. (La.) 370. (2) The sub- 


ject matter must be _ transferable. 
ites codes: Ger. art 1274; Jap. art 
43. 

{[b] Railways.—‘‘As the railroad 


was constructed on the soil of an- 
other, it was movable property, and 
as such governed by the law regu- 
lating pledges on movables. State v. 
Mexican Gulf R. Co., 3 Rob. 513.” 
Woodward v. American Exposition R. 
Co., 39 La. Ann. 566, 569, 2 S 413. 

[c] Distinguished. from ,bailment. 
—(1) “This Act recites that Lopez 
is indebted to Hobert in the sum of 
$919.84 for advances, ‘and in order to 
effect a settlement with him, Lopez 
transfers and delivers to him’ the 
sugar and molasses, ‘provided Hobert 
ships the crop and out of the pro- 
ceeds, after paying himself, shall 
pay the hands, and shall pay what 
remains to Martinez for services as 
overseer.’ Hobert appears and ac- 
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Sp. Prenda; Fr. 


cepts this ‘agreement,’ as it is there- 
in called, acknowledges possession of 
the produce, and binds himself to 
appropriate the proceeds as above set 
forth. This is not a sale. It has no 
element of that contract. It did not 
divest ownership, and therefore did 
not transfer it. Neither is it a giv- 
ing in payment. Full dominion over 
the property, with power to do with 
it as he listed, is not conferred by the 
instrument. It cannot rightly be 
called a pledge, but if it were, that 
would not protect the property from 
the pursuit of other creditors. Auge 
v. Variol, 31 La. Ann, 866; Pickens v. 
Webster, 31 La. Ann. 870; Hornor v. 
Dennis, 34 La. Ann. 389. Like the 
contract in Herold v. Stockwell, 32 
La. Ann. 951, it has no name, and is 
at most a bailment whereby Hobert 
bound himself to distribute the pro- 
ceeds of the sale to named persons 
in sequence, and thus held as trus- 


livered,?® and a 


tee for them.” Bourg v. Lopez, 36 
La. Ann. 439, 440. (2) Bailment 
eh rok see Bailments 6 C. J. p 
1080. 

28. Civil codes: Arg. art 3239 


(3205); Belg. art 2076; Bol. art 1420; 
Braz. art 769 (excepting agricultural 
and cattle pledges); Ch. art 2386; Col. 
arteC2a llr Rawart es 440} (Cuba are 
1863; He. art 2368; Fr. art 2076; Ger. 
art 1205; Hay. art 1843; Hond. art 
2062: . Its: art. US8S22.Jap. arts 344 
352; La. Rev. arts 3152, 3158, 3162; 


Mex, arty 1076; Nic. art. 3734; Pan. 
art, (154%. Pan, Canal. “2. art, 2aly: 
Per, arte: 1989.) Phi cart. 1.8600. dee) civ 


§ 1764; Port. art 855; Que. art 1970; 
Salv. art 2136; Sp. art.1863; Ur. art 
2300; Ven. art 1919; Dom. art 2076; 
Guat. art 1987; Rom. art 1688; Casey 
v. Cavroc, 96 U.S. 467, 24.L. ed. 779; 
Gragard v. Metropolitan Bank, 106 
La. 298, 30 S 885; Delogny v. Credit- 
ors, 48 La. Ann, 488, 19 S 614; Jacquet 
v. His Creditors, 38 La. Ann. 863; 
Conger v. New Orleans, 32 La. Ann. 
1250; Auge v. Variol, 31 La. Ann. 
865; Sevin v. Caillouet, 30 La. Ann. 
528; Foltier v. Schroder, 19 La. Ann. 
17, 92 AmD 521; Martin v. His Cred- 
itors, 15 La. Ann. 165; Deloach v. 
Jones, 18 La. 447; Winchester v. Ory, 
17 La. 428; Hagan v. Sompeyrac, 3 
La. 154; Mahoney v. Tuason, 39 Ph. 


952; Williams v. McMicking, 17 Ph. 
408; Meyers v. Thein, 15 Ph. 303; 
McMicking v. Martinez, 15 Ph. 204; 


DU. Si ve Terrell, 2 Ph: 222: ‘Cushing iv. 
Dupuy, 5 App. Cas. (Eng.) 409; 
Moffatt v. Burland, 4 Dorion (Que.) 
590; Ross v. Molsons Bank, 2 Do- 
rion (Que.) 82; Fairbanks v. Barlow, 
2 Montr. Q. B. (Que.) 332. 

‘In all cases of pledges, the 
pledgee must be put in possession of 
the thing pledged, and if it be a 
claim, the evidence of the obligation 
must be transferred and delivered. 


te Oe Arts: (3100 so LTOre Sia Ors See. 
3123, 3129. Acts of 1855, No. 287, 
Winchester v. Ory, 17. La. 428.” 


Lallande v. Ingram, 19 La. Ann. 364, 
368. ‘There is not one word of evi- 
dence tending to show that the 
claimant, or his agent, ever obtained 
delivery, or had actual possession, 
for any time, however short, of the 
bricks mentioned in the transfer, 
and, if I am right in regarding the 
agreement of the 7th September 1877, 
as a contract of pledge, then there 
can be no doubt that it must be in- 
operative for want of delivery and 
possession. As Pothier says: ‘Il est 
de Vessence du contrat de nantisse- 
ment que le créancier soit mis en 
possession réelle de la chose qui 
lui_ est donnée en nantissement,’ (1) 
and Bell says, the right of the cred- 
itor is ‘completed by delivery and 
continued by possession,’ (2) and 
after saying that the possession must 
be ‘actual, legitimate and subsisting,’ 
he adds, at p. 98, ‘a person possessed 


Gage; Port. Penhor). 
still limited to 


This contract is generally 
movables’? which must be de- 
written instrument is usually re- 


of property and entitled to a lien, 
loses it, the moment he gives up his 
possession.’ See our Civil Code, 
1970.” In re Lemay, 6 Que. L. 35, 36. 
“The pledge was wholly without vir- 
tue or effect as to the property it- 
self. That this is so is due, among 
other things, to the fact that there 
was no delivery by the pledgor to the 
pledgee of the property sought to be 
pledged.” Congregacion de la Mision 
de San Vicente de Paul v. Reyes, 19 
Ph. 524, 546. “A pledge it cannot be, 
for it is of the essence of such con- 
tracts that the property should be 
delivered to the pledgee.” Franklin 
v. Warfield, 8 Mart, N. S. (La.) 441, 
444. The following statement of the 
Spanish law is not correct, at least 
since the promulgation of the civil 
code: “In a pledge of the voluntary 
class, such as that before us, posses- 
sion of the pledge is not necessary 
to create the obligation. If the thing 
pledged had been sold by the pledgor 
before his delivery of it to the 
pledgee, the latter was put to his 
suit against the debtor; and after 
that he was allowed to sue for the 
thing pledged.” Hill v. McDermot, 
Dall. (Tex.) 419, 423. 

[a] Complete delivery essential.— 
(1) “This theory that pledges can be 
made without the complete dispos- 
session of the debtor, and that the 
pledge may be consummated by, 
marking the creditor’s name on the 
package of securities in the debtor’s 
bank box, supplemented by his un- 
executed order for delivery given to 
his clerk and communicated to the 
ereditor, finds its answer in our 
Code, in the text books and adjudi- 


cated cases. That answer is: the 
pledge requires possession in the 
creditor. Without that possession 


the pledge is inchoate or ‘executory’ 
only as between the debtor and the 
asserted pledge creditors, but gives 
no right whatever as against other 


ereditors.” Lanaux’s Suce., 46 La. 
Ann, 1036, 1054, 15 S 708, 25 LRA 
Bible (2) “Teulet and D’Anvillers 


hold that, as against third parties, a 
pledge cannot be established by tes- 
timonial proof, alors méme que le 
eréancier rapporterait un commence- 
ment de preuve par écrit; but—evi- 
dently—they did not refer to such 
an act as that now before us, and 
which—though inartificially drawn— 
mentions the amount of the debt, 
describes the thing given in pledge, 
and—-moreover—empowers the cred- 
itor to sell it for any price, at public 
or private sale—nor did they refer, 
as relates to the delivery and pos- 
session of the thing pledged, to tes- 
timonial proof elicited, and judicial 
admissions made by the very party 
assailing the validity of the con- 
tract.” Auge v. Variol, 31 La. Ann, 
865, 867. 

{b] Symbolical delivery. — Under 
Act No. 1508 § 4 “the recording of 
the mortgage has the effect of a de- 
livery of the property; in fact it is a 
symbolical delivery of the possession 
of such property to the mortgagee, 
as the world is presumed to know 
what appears in the public records in 
the register’s office.” Williams v. 
McMicking, 17 Ph. 408, 410. But see 
Meyers v. Thein, 15 Ph. 303. 

{c] Constructive possession.—(1) 
In Jacquet v. His Creditors, 38 La. 
Ann. 863, 866 where the custodian 
was the debtor’s employee, the court 
said: ‘“‘The possession of the property 
by: the pledgee, as shown, was suffi- 
cient. C., C.. 8162: Weems v. Delta 
Moss Co., 33 La. Ann. 973. In fact, 
the property pledged may be left in 
the possession of the debtor himself, 
provided his possession is precarious 
and clearly for account of the cred- 
itor. Conger v. New Orleans, 32 La. 
Ann. 1250.’ (2) In Japan the cred- 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


(§§ 150-151. 


§ 151] 


quired to charge strangers.?® 


itor cannot permit the debtor to re- 
tain the subject matter. Jap. Civ. 
Code art 345. 

{d] Agreed third person (1) may 
take possession. Civil codes: Belg. 
art 2076; Bol. art 1420; Cuba art 1863; 
Fr. art 2076; Hay. art 1843; Hond. 
art 1883; It. art 1882; Per. art 1989; 
Pimiart loam bask. 1s) Cots. Que. Art 
LOO a SDueaut eLoGsu, lr. art, “sa UO. 
Ven. art 1817. (2) ‘‘Under the terms 
of the act of pledge, the creditor was 
legally put in possession of the thing 
given in pledge to him, by means 
of a third person agreed upon be- 
tween the parties. C. C. 3152, 3162; 
Weems v. Delta Moss Co., 33 la. 
Ann. 973.” Woodward v. American 
Exposition R. Co., 39 La. Ann. 566, 
569, 2 S 413. Compare Jacquet v. 
His Creditors, 38 La. Ann. 863. But 
see Lanaux’s ‘Succ, 46 La. Ann. 1036, 
1046, 15 S 768, 25 LRA 577 (where 
it was observed: “In this case there 
is no pretence of any delivery to the 
creditors. The claim of the asserted 
pledge creditors is [that] the securi- 
ties were placed in the possession of 
a third person to hold for them. 


Civil’ Code, Arts. 31338, 3152, 3162; 
Code Napoleon, Art. 2076; Jones on 
Pledges, Secs. Beane 8, et seq; 


Laurent Droit Civile, 28th Vol., p. 
162, pars. 464, 470, 471, 484; 7 Boil- 
leux Commentaire du Gage, preiZ3 si: 
(3) “The contract in question was, 
therefore, a perfect contract of 
pledge under articles 1857 and 1863 
of the Civil Code, it having been con- 
clusively shown that the pledgee 
took charge and possession of the 
goods pledged through a depositary 
and a special agent appointed by it, 
each of whom had a duplicate key 
-to the warehouse wherein the said 


goods were stored, and that the 
pipaeee. itself, received and_  col- 
eted the proceeds of the goods as 


they were sold. The fact that the 
saiqd goods continued in the ware- 
house which was formerly rented by 
the piedgor, Reyes, does not affect 
the validity and legality of the 
pledge, it having been demonstrated 
that after the pledge had been 
agreed upon, and after the depositary 
appointed with the common consent 
of the parties had taken possession 
of the said property, the owner, the 
pledgor, could no longer dispose of 
the same.’ El Banco Espafiol-Fili- 
pino v. Peterson, 7 Ph. 409, 414. 

{e] Sale shown to be ‘pignus.— 
Heinszen vy.’ Peterson, 10 Ph. 339 
(a contract, although in form a sale, 
followed about a month later by de- 
livery, held to effect a prenda); 
Moffatt v. Burland, 4 Dorion (Que.) 


590. Compare U. S. v. Terrell, 2 Ph. 
222. But see De Blois v. Reiss, 32 
La, Ann, 586. 

29. Civil codes: Arg. art 3251 


(3217); Belg. art 2074 et seq; Braz. 
art 770; Cuba art 1865; Fr. art 2074 
et seq; Hay. art 1841; It. arts 1880, 
1881; Mex. art 1787; Pan. art 1556; 
Per art: LO8Ss7 be, oe O0.8 DOVk. art 
858; Sp. art 1865; Ven. art 1917; Dom. 
art 2074; Rom. art 1686. 

But by some codes, mere delivery 
suffices between the parties. Civil 
codes: Ch. art 2386; Col. art 2411; 
Ec. art 2368; Ger. art 1205; Jap. art 
344; Nic. art 3734; Pan. Canal Z. art 
2411; Salv. art 2136; Hond. art 2062. 

fa] Louisiana. — (1) Rev. Civ. 
Code art 3158; Martin v. His Cred- 
itors, 15 La. Ann. 165; Argote’s Succ., 
3 La. Ann. 477; Shaw v. Newton, 3 
Lia. 528; Canizos v. Cuadra, 2 La. 
459. (2) “In the present case, there 
is no particular debt specified in the 
act of pledge. It merely says, ‘for 
value received I hereby pledge,’ &c. 
The words ‘value received,’ do not 
explain the particular debt for which 
the gunny bags were pledged, and, 
therefére, this act of pledge does not 
create a pawn within the definition 
of Article 3100 of the Civil Code.” 
Cater v. Merrell, 14 La. Ann. 375, 
378. (3) But where the creditor 
holds subject matter before any other 
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lien attaches, recording is not neces- 
sary to charge third parties. Helm 
v. Meyer, 30 La. Ann. 943. (4) Acts 
of pledge passed by a bank cashier in 


Louisiana require neither registry 
nor. attestation. Hubert v. His 
Creditors, i La. Ann. 443. (5) “Our 


code, after declaring that acts under 
private’ signature, duly registered, 
are sufficient to establish a prefer- 
ence on the thing pledged, adds, as 
a condition, provided this recording 
is made at a period not suspicious. 

. We think the recording was made, 
to use the language of our law, ata 
suspicious time. It was enregistered 
on the 3lst January, 1826, in a no- 
tary’s office in this city. It makes a 
part of the admissions of the parties 
on record, that nearly two months 
previous to this recording, the insol- 
vent had made application to the 
banks for time to pay his debts, de- 
claring his inability to comply with 
his engagements; that the request 
had been refused; that suits had been 
commenced against him before the 
act had been enregistered; and that 
he shortly after claimed the benefit 
of a cessio bonorum. Repeated de- 
cisions of this court, founded on the 
laws of Spain, have settled that a 
preference cannot be given by a 
debtor to one of his creditors in what 
is called tiempo inhabil. That where 
there exists an inability to pay 
debts, and a cession of property 
follows soon after, the debtor cannot 
make any change in the rights of his 
ereditors; that actual is the same as 
declared insolvency. In this case 
we are satisfied that at the time the 
act was recorded, Saul could not 
have given a preference to any of the 
persons to whom he was indebted; 
and we conclude, the creditor could 
not acquire one by his own act. 
Durnford v. Ayme, 3 Mart. N. S. 270; 
Leglise v. His Creditors, 4 Mart. N. 
S. 238; D’Auterive v. Degruy, 2 
Mart. N. S. 116.” Saul v. His Cred- 
itors, 5 Mart. N. S. 569, 618, 16 AmD 


212. 

{b] Philippines.—(1) Civ. Code 
art -1865..) (2) “Ehis: article is not’ a 
mere rule of adjective law, prescrib- 
ing the mode whereby proof may be 
made of the date of a contract of 
pledge. It is a rule of substantive 
law, prescribing a condition without 
which the execution of a pledge con- 
tract cannot affect third persons ad- 
versely.’”’ Tec Bi v. India, etc., Char- 
tered Bank, 41 Ph. 596, 606. See 
also Ocejo v. International Bank, 387 
Ph. 631. (3) “The provision of this 
article has, undoubtedly, been modi- 
fied by section 4 of the Chattel Mort- 
gage Law, in so far as it provides 
that a chattel mortgage shall not be 
valid against any person except the 


/ mortgagor, his executors or admin- 


istrators, unless the possession of 
the property is delivered to and re- 
tained by the mortgagee or unless 
the mortgage is recorded in the office 
of the register of deeds of the prov- 
ince in which the mortgagor resides.” 
Mahoney v. Tuason, 39 Ph. 952, 958. 
(4) The vendor of an article pledged 
by the purchaser, and also other cred- 
itors, are third parties within the 
meaning of this requirement. Tec 


Bi v. India, etc., Chartered Bank, 
supra. 
[c] Quebec.—Civ. Code arts 1977, 


2015, 2094; Great Eastern R. Co. v. 
Lambe, 21 Can. S. C. 481, 443 (“Un- 
der our system, as a general rule, no 
rights whatever on immovables ex- 
ist against third parties without reg- 
istration. All causes of preference, 
or privilege on immovables, and the 
right of retention by a pledgee is 
clearly a privilege in this sense, must 
be made public by registration to be 
effectual against third parties; art. 
1977.C. C. There are a few excep- 


tions to this rule, art 2089 C. C., but 


they do not include the right of re- 
tention by a pledgee’’). 

[d] Contract cannot be proved by 
parol.—De Blois vy. Reiss, 32 La. Ann. 
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Under contracts of | the kind under consideration possession may be 


586. 

{e] Incorporeal property (1) 
must be evidenced by a written in- 
strument which must be delivered. 
Civil codes: Arg. art 3212; Ch. art 
2389; Col. art 2414; C. R. art .442; 
Ec. art 2371; Jap. art 363; La. Rev. 
arnt. 31563 "Salv; art’ 21390902) Mihis 
delivery is required to guard against 
what has happened in this very case. 
The defendants, with notice of this 
subsequent transfer to plaintiff, 
should not have paid to widow Balloc 
the dividend due on these notes with- 
out requiring their production. They 
must have known, as the testimony 
proves that they did not know, that 
they could not safely pay to any one 
but the holder of the notes.’ Win- 
chester v. Ory, 17 La. 428, 431. 

{f] Corporate shares.—(1) Pitot 
v. Johnson, 33 La. Ann. 1286. (2) “It 
is now perfectly settled that shares 
of stock in corporations may be va- 
lidly pledged by delivery of  the- 
stock certificates without the neces- 
sity of notice to the corporation or 
transfer on its books. Pitot ry. 
Johnson, 383 La. Ann. 1286; Factors’, 
etc., Ins. Co, v. Marine Dry Dock, 
etc., Co., 31 La. Ann. 149; Friedlan- 
der v. Slaughter House -Co:, 31 La. 
Ann. 523; Smith v. Crescent City 
Live-Stock. Landing, ete., Co.) 30 La. 
Ann, 1378.” Crescent City Seltz, etc., 
Mfg. Co. v. Deblieux, 40 La. Ann. 155 
156, 3 S 726. (3) “Foch lent a thou- 
sand and thirty-one dollars to him, 
and received in pledge the bonds and 
stocks. The bonds were transferred 
to him on the books of the company, 
and the certificate of shares -of 
stock were delivered to him. The 
shares were in the name of Jacques 
on the books. The bonds are nego- 
tiable instruments, payable to bearer, 
and transferable by delivery. No 
further formality was _ necessary. 
Rev. Civ. Code, Art. 3158; Smith v. 
Crescent City Live- Stock Landing, 
etc:, Co. 30 La. Ann. 1378; Factors’, 
etc., Ins. Co. v: Marine Dry Dock, 
etc., Cor, TS wiiary FAN era oe er tot v. 
Johnson, 33 La. Ann. 1286.” Ribet 
v. Bataille, 35 La. Ann. 1171, 1173. 
See also Casey v. Schneider, 96 U. S. 
496, 24 L. ed. 790; Blouin v. Hart, 30 
La. Ann. 714; Brother v. Saul, 11 La. 
Ann. 223. 

{g] “Shares in stock cannot be 
pledged, unless they be evidenced by 
certificates, which must be _ trans- 
ferred and delivered to the pledgee. 
In this case, there were no such 
certificates of stock, therefore noth- 
ing was or could be delivered to 
Lallande. But the appellant con- 
tends that the said stock was trans- 
ferred to him and the President of 
the Association, was duly notified 
thereof, and this transfer was good 
against third persons. This position 
is not tenable; it was not a sale or 
a transfer made in that form, nor a 
dation en payment; the thing re- 
mained the property of the pledgor, 
and at his risks; the debt was not 
paid, nor novated; the relations of 
creditor and debtor still existed on 
the face of the act of pledge. We are 
of ovinion that Lallande acquired no 
right to said stock, either as pledgee 
or as transferree.”’ Lallande y. In- 
gram, 19 La. Ann. 364, 368. 

[h] Pledga to bank passed by 
cashier and describing subject mat- 
ter suffices. La. Rev. Civ. Code art 


3159; Robinson v. Shelton, 2 Rob. 
(La.) | 277. 
[i] Sufficiency.— “The law govern- 


ing the matter is article 3158 [Civ. 
Code], whose requirement as to de- 
scription is that the act of pledge 
shall mention ‘the species and na- 
ture of the thing given in pledge.’ 
This requirement was entirely satis- 
fied by the recital that the thing 
pledged was ‘warehouse receipts for 
30 Cases-Bales Leaf Tobacco.’ This 
was a mention of ‘the species and nas 
ture of the thing given in pledge.’ 
Article 3159, prescribing the manner 
of executing acts of pledge to banks, 
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retained until the debt is paid.*° 


has reference only to the authenticity 
of the acts, not to their validity, so 
that, if the description contained in 
this act of pledge did not measure 
up to the requirements of that arti- 
cle, .the validity of the pledge would 
not be affected, but only the authen- 
ticity of the act evidencing it. The 
clear distinction between this case 
and that of Pierson v. Metropolitan 
Bank, 106 La. 298, 30 S 885, is that in 
that case the pledged receipts did 
not describe the property.” Blanc 
v. Germania Nat. Bank, 114 La. 739, 
743,935.91 Dole 


[ij] Negotiable instruments (1) 
were formerly required to be_ in- 
dorsed to effect a pignus. La. Rev. 


Civ. Code art 3161; Fluker v. Bullard, 
2 La. Ann. 338; Robinson v. Shelton, 
2 Rob. (La.) 277; Sewall v. McNeill, 
17 La. 185; Devlin v. His Creditors, 
2iia.) S61: 7Johnson jv. Dunean, .3 
Mart. (La.) 570. (2) “True, Act No. 
15%, Ds 239s Of 19:00, specially repeals 
only certain articles stated; it does 
not include in .words the article 
quoted above, but it does repeal it in 
effect. It provides that negotiable 
notes may be transferred by delivery 
to the creditor without further for- 
Mmality. wees hess inst act. ua vane, 
some pertinence is Act No. 287, p. 348, 
of 1855; and the last act upon the 
subject, that is, the act of 1900, does 
not leave any good ground upon which 
to decide that the note, negotiable in 
form, Should be. signed by _ the 
pledgor.” Clark v. Whitaker, 117 La. 
298. .°306,>-307, 41, S ,580. (3) The 
maker’s indorsement suffices if the 
‘instrument is payable to his order. 
-Civil codes: Nic. art 2389; Pan. Canal 
Z. art: 2414; Salv. art 2431; Ur. art 
2298; Ven. art 1816. (4) Some codes 
also require notice to the maker of 
the instrument not to pay to others. 


Civil, codes: \Che art .2389) Col.) art 
DilA a nicabart soo wap smart mood: 
dua. Revved artiv31583 Nic. art, 2389); 
Pan. Canal Z. art 2414;.Salv. art 
224i ogy ALteCA9S sh, Vener arte 1Sie 


State Bank vy. Gaiennie, 21 La. Ann. 
555 

[ik] In the case of nonnegotiable 
instruments there must be “an au- 
thentic act... duly recorded” with 
notice served on the debtor. La. 
Rev. Civ. Code art 3160; Charbonnet 
v. Toledano, 2 La. 386, 388 (‘“‘the sole 
intention of the legislature, in the 
article 3128, was to dispense with the 
service of the act of pledge on the 
debtor of the debt pledged (required 
by the preceding article in case of 
paper not negotiable), where the 
note pledged was payable to bearer 
or order: i. e. negotiable. The serv- 
ice of the act of pledge, in case of 
paper not negotiable, was to prevent 
the debtor from paying it to the 
original creditor, the pledgor—a cau- 
tion unnecessary in the case of nego- 
tiable paper, which the maker knows 
he cannot safely pay to any but the 
holder’). 

[1] Simple delivery (1) eae 
between the _ parties. Casey 
Schneider, 96 U. S. 496, 24 L. oa, 790: 
Casey, v. Cavaroc, 96 U. S. 467, 24 
fin dspace Blane v. Germania Nat. 
Bank, 114 La. 739, 38 S 537; Matthews 
Vaekutheriord. 7 duaweAnn. 2215.  C2s 
“A thing pledged continues to be the 
common pledge of the _ pledgor’s 
creditors, subject’ to the special 
pledgee’s Light or sorererence. | Eig 
right of retention of, the pledge till 
he. is paid is a right quoad his debtor 
only, and one. which cannot be 
opposed to his. co-creditors. Art. 
PZ OOIMOC at Crr Dro plLone.. letive oc abdyct he 
under art. 2092. (1); Troplong on 
Nantissement (2); Pont des Petits 


Contrats (3); Pothier, Nantissement 


a Laurent (5); Fortier v. Hebert 
Be" Great astern FEC .O ues Vas 
Te be 21 Can. S. C. 431, 442. 
{m] Civil and common law com- 
pared.—‘“A notable difference be- 
tween the two systems in regard to 
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But, until fore- | closure, title remains in the debtor.*? 


the contract of pledge may be found 
also in the form of (it. No, act in 
writing is necessary in the common 
law. A verbal agreement and the 
possession of the things pledged are 
sufficient. In the civil law, on the 
contrary, except in pledges of com- 
mercial paper, there must be an act 
in writing, in which the amount of 
the debt secured is stated and the 
thing pledged is described. The ob- 
ject of the written act is to prevent 
collusion between the pledgor and 
the pledgee. The date of the act 
shows whether at the time the 
pledge was granted the pledgor could 
honestly give a right of preference 
to the pledgee. The statement of 
the sum secured by the pledge shows 
for what amount the pledgee was at 
that moment a creditor of the 
pledgor. The description of the 
thing pledged prevents the fraudu- 
lent substitution of other and more 
valuable property to the thing 
pledged. The reason of the law in 
this respect is only to protect third 
persons, and therefore, in the absence 
of other creditors, the pledge is valid 
between the parties to the contract 
without the act in writing. It has 
been so decided by the Supreme Court 
of Louisiana.” Denis, ‘Analogies and 
Differences of Civil and Common 
Law,” 33 Am. L. Rev. p 36. See also 
Pledge [31 Cyc 796]. 


30. Sohm Rom. L. (Ledlie ed) p 
353; 2. Sherman Rom. L. in Mod. 
Worldi ds eds, 1922) ..p 1832 s€ival 


codes: Arg. art 3252 (3218); Belg. art 
2082; . Braz. arts) 772, 173: Cheg oan 
2396; Col. ‘art. 2421; Cc. R. arts 444, 
446; Cuba art 1866: Dom. art 2082: 
Be. arts 2378, 2383; Fr. art.2082; Ger. 
art 1215 et seq; Guat. art 1987; Hay. 
art 1349; -Hond. arts .2059,. 20673) It. 
art 1888; Jap. art 347; Mex. art 1789; 
Neth: art 1205 Pans art-1562:s Pan. 
Canal.Z%, art.24213) Per, sarti1 9893 Ph. 
art WS663 Po oR, Ssh 167.72) Que. 
arts 1972, 1975, 1977; Salv. arts 2146, 
2151; Sp. art 1866; Ur. art 2305; Ven. 
arteud026, —LoZis Bol arnt ia7'5 aloe. 
Fey art 3164; Nic, art 37323 Rom. art 
ak ‘i 

[a] Louisiana. —(1) Rev. Civ. 
Code arts 3157,3164. (2), “his right 
of retention is an essential constitu- 
ent of the jus pignoris.’’ Renshaw 
v. His Creditors, 40 La. Ann. 387, 41, 
3 S 403; Yeatman v. New Orleans 
SAV. PLUS 6.10 9.5)) (Us wel O 4 wade flue eG: 
589 (upholding creditor’s rights over 
assignee in bankruptcy). (3) “The 
right of detention is no obstacle to 
the seizure by a creditor. To hold 
the contrary, would, as we have seen, 
be contrary to the principle which 
took its being in the Roman law, 
whence the right of detention came, 
and has followed it in all its trans- 
mutations. The compilers of our 
Code did not in creating the right of 
detention do more than express a 
right known and applied wherever 
the wise principles of the civil law 
prevailed. The text of our article 
seems to have been drawn from the 
Partidas, which, in speaking of the 
lessor’s rights, uses language almost 
identical with that used by our 
Code; saying, ‘he can retain them as 
for pledges, until the latter shall 
pay him the rent.’ Part. 5, Law 5, 
tit. 8.” Pickens v. “Webster, Silmeias 
Ann, 870, 874. (4) “It has been held 
that this right is not operative, as 
against creditors of the pledgor, to 
prevent them from seizing and sell- 
ing the pledged property so as to 
liquidate the debt and secure any 


possible surplus. Kirkpatrick v. 
Oldham, 38 La. Ann. 558; Auge v. 
Variol, 31 La.. Ann, 868; Pickens. v. 
Webster, Id. 870; Case v. Kloppen- 
burg, 27 La. Ann, 484; Gleises v. 
McHatton, 14 La. Ann. 560.” Ren- 
shaw v. His Creditors, supra. See 
also Kirkpatrick v. Oldham, 38 -La. 
Ann. 553; Horner vy. Dennis, 34 La. 


Ann. 389. (5) “If the price bid for 
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The creditor 


the pledged property is not sufficient 
in amount to pay and satisfy the 
pledgee’s claim, the seizing creditor 
certainly realizes nothing by his 
execution, and hence his rights are 
as well protected by an instruction 
to make no adjudication, in case of 
an insufficient bid. The requirements 
of the law are satisfied and the 
rights of the seizing creditor are am- 
ply protected by a judgment order- 
ing the surrender to the sheriff of the 
pledged property, which thus becomes 
subject as the common pledge of the 
creditors, to their action, without 
harassing the pledgee or impairing 
any of his rights under the pledge. 
Horner v. Dennis, 34 La. Ann. 389,” 
Bier v. Gautier, 35 La. Ann. 206, 207. 
(6) But this right is subject to that 
of other creditors. “It is now well 
settled in our jurisprudence, that the 
property of any nature, held in 
pledge by a creditor, may be seized 
from his possession by another 
creditor of the common debtor, and 
sold subject to the pledgee’s claim. 

Nothing in the nature of the 
contract can authorize the pledgee to 
hold indefinitely the property pledged, 
which is usually far in excess of the 
amount thereby secured, and to thus 
deprive other creditors of their re- 
course on the _ debtor’s property. 
‘Were it otherwise, the creditor in 
possession would become by his own 
wrong the proprietor of the pledge, 
and that in open violation of the 
law which prohibits him from ac- 
quiring it by such means, and ex- 
pressly declares that it is only a de- 
posit to secure his debt.’ Williams 
v. Schooner St. Stephens, 2 Mart. 
N. S. 22; Williams v. Schooner St. 
Stephens, 1 Mart. N. S. 417; Williams 
v. Schooner St. Stephens, 31 La. 
Ann. 865; Auge v. Variol, 31 La. Ann. 
865, 870; Pickens v. Webster, 31 La. 
Ann. 870.” Horner v. Dennis, 34 La. 
Ann. 389. To same effect Kirkpatrick 
v. Oldham, supra. 

[b] Extension.—(1) Under some 
codes the creditor may hold the 
property for sSubSequently acquired 
claims against the owmner. Civil 
codes: Bol. art 1425; Cuba art 1866; 
Hond.. art 1886; Nic. art 2402: Ph. 
art—18663 “Po UR. V8.1 26s Salves ale 
23538.) 9D. art 1866 Mene art wlse4. 
(2) “The defendant bank had the 
right to extend the pledge created by 
Exhibit A until every other obliga- 
tion which Reyes contracted with 
said bank subsequently thereto and 
which was due before the complete 
liquidation of the first debt should 
be fully satisfied. (Art. 1866, Civil 
Code; Manresa, in his discussion of 
this article, vol. 12).” Congregacion 
de la Mision de San Vicente de Paul 
v. Reyes, 19 Ph. 524, 546. (3) But 
this is forbidden elsewhere. Civil 
codes: C. Ro arty442). Pan.eart e1554. 

$1. Civil codes: "Are. art 3254 
(3220) et seq; Belg. art 2079; Ch. art 
2399; Col. art 2421; Cuba art 1869; 
Dom, art 2079; Ee. art 2879; Kr. art 
2079; Guat. art 2004; Hay. art 1846; 
Hond. arts 2067, 2082; Jap. art 354; 
La. Rev. art 3166; Mex. arts 1800_ 


1802; Nic, art 3739; Pan. art 1560; 
Pan, Canal L. art 2a2as Per, orant 
LOO Tes serie tien 810.9 ceehks. BERS mel econ OF 
Que. art, 1972: “Salve .art,, 2147-5) Sp. 
arty L6sori evens cart p92 


O’Kelly 
v. Ferguson, 49 La. Ann. 1230. 
“According tothe Civil Code, .a 
thing given in pledge never becomes 
the property of the creditor- pledgee; 
the debtor continues to be the owner 
thereof (art 1865); the creditor does 
not become the owner; he is nothing 
more than. a creditor. with a real 
right over the thing in his possession 
as a pledge, which he can dispose of 
through a notary at a public sale 
according to the Civil Code, the same 
as the creditor-pledgee may not, un- 
der the provisions of Act No. 1508, 
sell the pledge through the sheriff. 
(Civil. Code, 1872; Act. No. 1508, sec. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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is required to exercise toward the subject matter 
the care of a good father of a family,*? but is 
entitled to reimbursement for expenses incurred in 
He may also enforce the own- 
er’s rights to recover or protect it from others.*4 


its preservation.*% 


ne a 


30 s 

ta] Unless the subject matter is 
“expropriated,” that is, taken by emi- 
nent domain. Civil codes: Belg. art 
2079; Fr. art 2079; Hay. art-1846; 
Hond. art 2067; Dom. art 2079; Rom. 
art 1690. 

{b] Prescription. — The creditor 
never acquires title to the subject 
matter by prescription. La. Rev. Civ. 
Code art 3175. 

32. Civil codes: Belg. art 2080; 
Bol. dart 1422: Braz. art 774.-(1); Ch 


Meyers v. Thein, 15 Ph. 303, 


art- 2394; Col. -art 2419; Cuba art 
1867;- Ee. art 2376; Fr,, art 2080; 
Guat. art 1994; Hay. art 1847; Hond. 
artyez0u2e= Wty arts 1224, 61885 > Ta. 


Rev. art 3167; Mex. art 1792 et seq; 
Neth. art 1203; Nic. art 3744; Pan. 
arto1558s¢)-Pan.«(Canal Z:- art -244:9; 
Rerm arnt 1199 6seuebstarts: £86351 bo RR: 
§) L768:) Port. art, 861, (1) ;5 Que. art 
1973; Salv. art 2144; Sp. art 1867; 
Ur. art 2304; Rom. art 1691; Chaffe 
v. Purdy, 43 La. Ann, 389, 8 S923. 

{a] He is liable for its loss or 
deterioration due to his negligence. 
Civil codes: Arg. arts 3259 (3225), 
8264 (3230); Belg. art 2080; Bol. 
arts 1422; 1423; Braz: art 774-CV); 
Chi art. 2239475 Colmvarti w2419%) (Cas RR: 
art, 444; Cuba arts 1867, 1870; Dom. 
art 2080; Ec. art 2376; Fr. art 2080; 
Ger. art 1217 et seq; Guat. art 1997; 
aviarte: 1847 -Hondwwart, 20/72 3.crt! 
arts 1885, 1887;. Jap.. art 348; 
Rev. art 3167; Mex. art 1792 
Neth. art 1203; Nic. art 3744; 
arts 1558, 1561; Pan. Canal Z. art 
27419; (Pan, parts..3225, 3230; Pery arts 
1998, 1999, 2002; Ph. arts 1867, 1870; 
ParRies Sinlies, L710; Port. art, 865 
(1); Que. art 1973; Salv. art 2144: 
Sp. arts 1867, 1870; Ur. art 2304; 
Ven. art 1922; Rom. art 1691. 


33. Civil. codes: Are. art 3262 
(3228); Belg..art 2080; Bol. art 
1AZ4° Braz. artadies, Cho art . 2396's 
Col. art 2421; C. R. art 446; Cuba 


art 1867; Ec. art 2378; Fr. art 2080; 
Ger. art 1210; Hay.. art,1847; Hond. 
art 2071; It. art 1885; Jap. art.346; 
La. Rev. art 3167; Mex. art 1789 (3); 


Neth... arnt 1203s5 Nic.. art. 3751; Pan: 
art, 1558; Pan. Canal Z. art 2421; 
Persarte1095s Eh. art “8605. Pa RR. 


Sel OS ny OL. arts 860, 861 (2); Que. 
art 1973; Salv. art 9146; Sp. art 1867; 
Ur art. 2305; Wen. arts 1922, 1926; 
Rom. art 1691. 

[a] Against these are chargeable 
any income from the subject matter. 
Civil codes: Arg. art 3265 (3231); 
Belg. art 2081; Ch. art 2403; Col. art 

2428: Cuba Jart, 1868; Mr..art. 2081; 
Ger. art 1214; Hay. art 1848; Honda. 
art 2080; It. art 1886; La. Rey. arts 
3168, 3169; Mex. art 1796; Neth. art 
1704; Nic. art. 3752; Pan. art 1559; 
Pan, Canal Z. art 2428; Ph. art 1868; 
PR. 8) 1769s) Que: art 1974; Salv. art 
2153; Sp. art 1868; Ec. art 2385; 
Rom. art 1692. 

84. Civil codes: Ch. art 2393; Col. 
arte 2418-1 Co) R. tart 442: Cuba <art 
1869-5 Honds art 2078) Jap) art. 353: 
La. Rev. art 3170; Mex. art 1789 (3); 
‘Pan -ALthoo0 wee heart, 18695" Pb. ay. 
§ 1770; Salv. art 2143; Sp. art 1869; 
Um are 2302) “Venlcart 924°. Heart 
Nic. Anta, ean, Canal vZ, 


“The Code is explicit on this sub- 
ject. It provides that if the credit 
which has been given in pledge, be- 
comes due before it is redeemed by 
the person pawning it, the creditor 
shall be justified in receiving the 
amount and in taking measures to 
recover it, subject to the obligation 
of accounting to the pledgor. R. C. 
C. 3170, (3137). In several instances 
the right of the creditor to sue has 
been expressly admitted. Lafayette 
Bank v. Bruff, 33 La. Ann. 624, 626; 
Blouin vy. Hart, 30 La, Ann. 714; 
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Ducasse v. Keyser, 28 La. Ann. 419; 
Dolhonde’s Suece., 21 La. Ann. 3; also 
Matthews v. Rutherford, 7 La, Ann. 
225; King v. Gayoso, 8 Mart. N. S. 
(Lazy 2-37 0.7? Mechanics’, etc., Ins. 
Co. v. Lozano, 39 La. Ann. 321, 322, 
1S 608. ‘We see no obstacle in the 
way of the lessor’s having recourse 
directly to conservatory proceedings 
to protect his interests. He could 
legally make all the allegations nec- 
essary to that end and procure the 
necessary proof on the trial. It 
would not -be essentially necessary 
for the purpose that he Should be in 
actual possession of the notes. The 
pledgee’s rights would not be jeop- 
ardized by the fact that the pledged 
notes should be permitted by the 
pledgee to be temporarily made use 
of in a suit brought by the pledgor.” 
O'Kelly ~v. Ferguson, 49 La. Ann. 
1230, 1238, 22 S 783. “The Civil Code 
treats the rights of the pledgee in 
the property pledged as being in the 
nature of ownership to the amount of 
the pledge. It may have to yield te 
superior claims against it; the right, 
none the less, is very similar to the 
rights of an owner. Civ. Code arts. 
3157, 3170, 3171. From the point 
of view, this court has repeatedly 
held that the holder of the pledge 
has the right to sue in his name. 
The right of the pledgee to sue in his 
name was recognized in Mechanics’ 
Bldg. Assoc. v. Ferguson, 29 La. 
Ann, 548. It was recognized in the 
case of Lafayette Bank v. Bruff, 33 
La, Ann, 624, and reaffirmed in Chaffe 
Va DIL BOSC nro One Mudie) A yn 200s cs 
delity, etc., Co. v. Johnston, 117 La. 
880, 889, 42 S 357. 

35. _ Civil .codes: Arg. arts 3142 
(3108), 3143 (3109); Belg. arts 2114, 
Zid 9: JBoOly pant 459 >) braze, arte oL0. 
Chart 24072 Col ant .24325.C. Ravart 
409; Cuba art 1874; Dom. arts 2114, 
Zt WC arte2osor. ne artseol 14. 
21195 (Ger. art 11135 Guat, art, 20138; 
Hay. arts 1881, 1886; Hond. art 2098; 
It) arts! 1964-1967 * Jap. art .3869 et 
seq; La. Rev. art 3281; Mex. art 1823; 


Neth. art 1208; Nic. art 3771; Pan. 
art 1567; Pan. Canal Z%. art 2432; 
Per. arts) (2020, 2023; Ph. art 1874; 


Pe tes inion Ques cartec0lo+. Salwv. 
art 2157; Sp. art 1874; Ur. art 2322; 
Rom..,arts. 1746; 175i; (Cabrera. Vv. 
American Colonial Bank, 214 U. S. 
224, 29 SCt 623, 53 L. ed. 974; Royal 
Ins.” Co: vee Miller, 199 (Us S: 353) 26 
SCt 46, 50 L. ed. 226. 

“It is an hypothecation of personal 
property, which is not tolerated by 
law.’ Franklin v. Warfield, 8 Mart. 
N. S. (la.) 441, 443. “We ‘therefore 
conclude that ‘an action for the re- 
covery of an immovable estate or an 
entire succession,’ although by legal 
intendment considered an incorpo- 
real immovable, is not susceptible of 
mortgage. Still less do we think that 
an entire succesSion, disregarding 
the elements which enter into its 
composition, can be mortgaged. If 
it were so, we should be forced to the 
conclusion that when a succession 
was composed wholly of personal ef- 
fects not one of which could be 
mortgaged, the heir could yet mort- 
gage the totality or the ideal being 


which represented those, effects.” 
Voorhies v. DeBlanc, 12 La. Ann. 
864, 867. 

[a] Wheory of hypotheca.—(1) 


“To grasp the import of the provi- 
sions just quoted a general under- 
standing of the system of mortgages 
prevailing in the countries governed 
by the civil law is necessary. By 
that law the title to mortgaged prop- 
erty remains in the mortgagor and 
the effect of the mortgage is not, 
therefore, to deprive the mortgage 
debtor of his right to administer the 
property before the obligation falls 
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[4 152] (3) Hypotheca (It. Ipoteche; Fr. Hy- 
pothec)—(a) Requisites and Effect. 
ables and alienable real rights therein may be the 
subject of this contract,*° which, however, includes 
all natural accessions, improvements, equipment, 


Only immoy- 


due. In other words, whilst the mort- 
gage dismembers the ownership by 
depriving the owner of the right of 
abusus, and therefore divests him of 
the perfect ownership, it leaves him 
the imperfect ownership, with the 
full usus and fruetus of the property 
mortgaged. Generally, in such coun- 
tries, and by operation of law, grow- 
ing crops are included in’a mort- 
gage, yet as such crops are natu- 
rally thereafter to become movable 
by their harvesting as an incident of 
administration and of the usus and 


fructus, the right of the owner to 
realize by gathering the crops and 
disposing of the same before the 


mortgage becomes due exists, such 
gathering and realizing being con- 
sidered as a mobilization of the crop, 
therefore taking it beyond the scope 
of the mortgage. See Code Nap. art. 
2118; P. Pont, Privileges et Hypo- 
theques, vol. lip. 358, secs. 360, 362. 
Indeed, under the Napoleon. Code this 
power of the debtor to administer the 
mortgaged property by an act of 
administration, done without fraud 
and in good faith, is, by a writer on 
that.code, asserted to be so complete 
that his right to produce the mobili- 
zation of a crop is deemed to arise by 
a mere sale of the crop as growing 
without any actual concurrent sever- 
ance of the crop from the realty. 
(Ibid. Sec. 363). It will be observed 
that, although, generally speaking, 
the Spanish law, in force in Porto 
Rico conforms to the theories just 
stated, it restricts the right of ad- 
ministration and power to mobilize 
a growing crop to narrower limits 
than is the case under the Code Na- 


poleon.” Royal Ins. Co. v. Miller. 199 
Ur S353. 361, 26) SCt"46;, L. ed. 
226 (per White, sia) (2) -ewihiters 


on the civil law assert that, a mort- 
gage is a species of. alieriation. This 
is true, but it is not a sale, and. the 
contract in this case is only ‘to! bi 
dissolved by a sale. A mortgag ei 
the alienation of a right in the prop- 
erty, not the alienation of ‘the’ prop- 
erty itself. Perfect ownership bé- 
comes imperfect when thé property’ is 
mortgaged, by the alienation of that 
real right; but the title and the pog- 
session still remain in’ the owner. 
Troplong, Hypoth. 2d yol. art, 386. 
Merlin, Rep. de Jurisp. verbo Fly po- 
theque, sect. 2d) 8) Scart ho Oival 
Code arts. 3246, 3248.” Duclaud Vv. 
Rousseau, 2 La. Ann. UGS.) Miro eCay 
pleay the civil law of Spain and Mex- 
ico, mortgage is defined to be ‘a con- 
tract by which one binds his property 
to secure the payment of some other 
obligation.’ Schmidt's Civil Law of 
Spain and Mexico 180.” Coles v. 
Perry, 7 Tex. 109, 146. ; 


{b] Hypotheca is usually treated 
as a “real” right.—Civil codes: Arg. 
art 3142 (3108); Belg. art 2114; Dom. 
arti 21a Mr art i204. Guatecare 
A018. Hay. art. DSSi srt, eer 6) ToiGias 
Jap. 1 De Becker Annot. (1909) 

307; La. Rev. art 2012; Mex. art 


p 

1823; Neth. art 1208; Que. art 2016; 
Rom. art 1746; Carpenter v. Allen, 
16 La, Ann. 435, 437 (‘A mortgage 
is Yar realy micht.s 2, Jie aiilerea. 
But see Wisdom v. Buckner, 31 La. 
Ann. 52, 60 (‘It would be useless for 
us to discuss the conflicting views of 
the French jurists upon the question 
of whether a mortgage creates a jus 
in re or jus ad rem immobileur. We 
will state, however, that to our minds 
the argument of Marcadé in favor 
of the latter proposition and against 
the former is quité conclusive, and 
we think is in harmony with our 
Code. See his work, v. 2, p. 349, et 
seq. We understand a jus in re to 
be a right to some of the elements 
or dismemberments of property ina 
thing. Now the Civil Code in treat- 
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and income.*é 


ing of this right of property in 
things, divides it into three elements, 
the use, the enjoyment, and the dis- 
posal; usus, fructus, and abusus, 
Under the first and second it classes 
' use and habitation, usufruct and real 
servitudes, and under the third 
naked ownership. This classification 
exhausts the right of property in 
things, and, we think, includes all 
the jura in re. No amount of inge- 
nuity can bring the rights of a 
mortgagee under either head of this 
classification. We are referred to 
Art. 3282 of the Revised Civil Code, 
as containing the declaration that a 
‘mortgage is a real right on the prop- 
erty bound for discharge of the obli- 
gation.’ That article is the reproduc- 
tion of Art. 3249 of the Code of 1825, 
which was in force when this contro- 
versy originated. Art. 3249 says, ‘The 
mortgage is a legal right on~the 
property,’ etc. The word ‘real’ 
seems to have been a misprint for 
legal” But even Art. 3282 R. C. C. 
does not say that a right of mortgage 
is a right in the property, but a right 
on it, that it is ad rem, not in re’). 
: [el Early law.— ‘According to 
the early doctrines of the Roman law, 
the right of the creditor in the ‘thing 
hypothecated was considered to par- 
take so much of the nature of a com- 
plete acquisition of title and property 
that it could not be obtained by a 
naked agreement. Tradition was nec- 
essary, on the maxim non nudis con- 
ventionibus sed _ traditionibus. Po- 
thier, Traité de l’Hypotheque, cap. 1, 
sec. 1, art.-1,~$—1.- “An edict ‘of the 
pretor subsequently’ permitted hy- 
pothecation to be formed by conven- 
tion without possession following the 
act, but no other change was made. 
The character originally belonging to 
the contract still attached to it, and 
the right conveyed and acquired was 
styled jus in re. Pothier, loco citato. 
The principle, as far as we can learn, 
has been adopted and maintained by 
every nation in Europe, whose juris- 
prudence is drawn from the same 
source as ours: Basnage, in his 
Traités des Hypothéques, ch. 6, de- 
fines a mortgage, ‘jus reale ‘quod 
fundum sequitur, adversus quem- 
cumque possessorem.’ Neguzantius, 
a distinguished Italian jurist, gives 
the following definition, the accuracy 
of which has been applauded by other 
writers who treat on this contract: 
“Et quia hypotheca constituitur de- 
Super rebus, ideo dicitur, jus in re, 
seu jus reale, vel actio realis quia 
per illam non obligatur persona 
debitoris, sed res, et sequitur fundum, 
et datur contra possessionem.’ Part. 
1, no. 3, Of the same opinion is 
Heinneéceus, ‘Quod ad reliqua attinet, 
jus in re, ex ,pignore et hypotheca 
idem = nascitur.’ Heinneceus, Recit. 
lib. °3, tit. 15, no. 822. The French 
jurists, who have commented on the 
Napoleon Code, from which the arti- 
cles-in ours on the same subject do 
not materially differ, approve of these 
definitions, and expressly state that 
a mortgage is a real right, jus in re, 
Civil Code, 452 and 3; Code Nap., 
pail We Grenier, Traité’ des Hypo- 
théques, part ale cap. 1, no. 4; Persil 
Régime Hy pothécaire, cap. 3) 2414. 
The Spanish writers recognized the 
same distinction, and the hypothe- 
cary action is classed among those 
denominated real. Febrero, p. 
cap.74,,/sec.. 47 no, 70.7. To the same 
effect is Heinneceus, lib. 2, tit. 1, 
no. 334. Again, according to the 
writer last mentioned, ubi jus mihi 
‘est in re, ibi res mihi devincta est; 
ubi jus ad rem persona obligata, no. 
333. And in accordance with all these 
authorities is Pothier, who in his 
treatise Du Droit du Domaine de 
Propriété, tells us that the jus in re 
is the right which we have ina thing, 
by which it belongs to us, at least 
for certain purposes (au moins a 
certains égards), chap. 1, no. 1. And 
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he classes among those who have the 
jus in re, the vendee and the mort- 
gagee creditor. Pothier, loco citato, 
TO iv.2tt eee Le pees Hawkins, 4 Mart. 
N, S.-(La.) 317, 330. 


[d] Distinguished from privilege. 
—Citizens’ Bank v. Cuny, 12 Rob. 
(La.) 279; Conrad v. Prieur, 5 Rob. 
(La.) 49; Delor v. Montegut, 5 Mart. 
(La.) 468. 

{e] Distinguished from _ sale.— 
“Interpreting this instrument, then, 


upon its face, by its own language 
and terms, invoking no aid or assist- 
ance in its interpretation from testi- 
mony extraneous to the _ writing, 
parol or otherwise, explanatory of its 
character, I am decidedly of the 
opinion that the writing is not a 
mortgage, (Hypoteca.) After mature 
deliberation upon what is the proper 
construction and interpretation of 
this instrument, so decidedly am I 
of the opinion ‘that this writing is 
not, and was not intended for a 
mortgage, (hypoteca,) as to render 
inapplicable to myself the principles 
so eloquently invoked by counsel for 
appellants, that if the court should 
doubt upon this point, the benignant 
humanity of the civil law would re- 
quire it to decide the point in favor 
of the obligor in the instrument. 

It is in that law, an executed contract 
of purchase and sale, vesting in 
Austin a right to the land set apart 
for him in the instrument, with the 
right of a personal action against 
Coles, to compel him, Coles, to cede 
to him, Austin, the full dominion in 
the land. It is in the civil law, an 
executed contract of purchase and 
sale, vesting in Austin a titular 
right, giving him, as the word im- 
plies, a right to the land without the 
possession, but with a right to the 
possession.” Coles v. Perry, 7 Tex. 
109, 151, 159, 145, (where the instru- 
ment provided: “This day, settled all 
accounts with S. F. Austin up to this 
day, and fell eight hundred and fifty- 
eight dollars and thirty-eight cents 
in his debt, which I agree to pay by 
the half of the grant of land which 
I received for a mill tract on the 
Yegua and Brazos’’). 

{f] Hypotheca does not imply 
debtors assent to subsequent judi- 
cial sale to satisfy debt. Duclaud vy. 
Rousseau, 2 La. Ann. 168 

86. Civil codes: Arg. art 3144 
(3110); Belg. art 2133; Bol. art 1478; 
Braziicanc shige warts wedon modo: 
Col. arts 2445, 2446; C. R. art 410; 
Cuba’ art 1877; Dam. art “21333; He. 
art 2402; Fr. art 2133; Ger. arts 1120, 
1123; Guat. art 2026; Hay. art 1900; 
eat art 2101; It. art 1966; Jap. art 
270; La. Rey. art 3310; Mex. art 1827; 
Nic. art 3774; Pan. arts 1567, 1568, 
1571; Pan. Canal Z. arts 2445, 2446; 
Parc abtiyeheO ey wane, SU dee, bop lee 
STS Port.wart 891 Salve art, ou71s 
Sp. art 1877; Ur. art.2335; Ven. art 
1856; Rom. art 1777; 12 Manresa 
Comm. pp 499, 500; Royal Ins. Co, 
Vv. Miller; 199" UU, S; 3535, 26. SCt, 46, 
50 L. ed. 226; Philippine Sugar Es- 
tates Dev. Co., Ltd. v. Camps, 35 Ph. 
753; Cea v. Villanueva, 18 Ph. 538; 
Bischoff v..Pomar, 12 Ph. 690. 

[a] Accretions. — ‘The question 
here arises whether this word ‘im- 
provements’ embraces alluvions or 
battures becoming attached or united 
to the original estate mortgaged dur- 
ing the existence of the mortgage. 
Or, in other words, does such bat- 
ture become stricken with the mort- 
gage? The authorities’ leave no 
doubt on this point. The principle 
bearing on it is thus enunciated in 
the Roman law: ‘Si fundus hypothe- 
ce datus sit, deinde alluvione major 
factus sit, totus obligabatur.’ Digest 
lib. 20, tit. 1, Law .16, \In the) delb- 
erations over the Code Napoleon, 
when this provision extending the 
operation of mortgages to ‘ameliora- 
tions’ or ‘improvements’ was reported, 
we find the following discussion was 
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It is indispensable to the validity | of the neadiaae at least as regards third parties, 


had: 5 .#- Many: other authorities 
might be cited on this point, but we 
think these are conclusive; nor do 
we understand that this principle is 
seriously questioned by the _ plain- 
tiff’s counsel. ... The sale of mort- 
gage property carries with it all 
these augmentations and improve- 
ments without any specific descrip- 
tion of them being necessary. They 
had become a part and parcel of the 
property, on the principle declared in 
Art. 504 C. C.” Hollingsworth v. 
Chaffe, 33 La. Ann. 547, 552, 553. 

{b] Buildings.—(1) ‘‘In the pres- 
ent case ‘the buildings erected there- 
on’ were expressly included in the 
mortgage. Nothing in the form of 
buildings was excluded. The build- 
ings, therefore, were manifestly in- 
cluded in the mortgage.” Philippine 
Sugar Estates Dev. 

Camps, 35. Ph. .753,) 766: 

effect New Orleans Nat. 
Raymond. 29 La. Ann. 355, 358, 29 

AmR 335; Cea v. Villanueva, 18 Ph. 

538, 541. (2) But buildings erected 
by a lessee and lapsing to the lessor 
cannot be hypothecated by the for- 
mer. Miller v. Michoud, 11 Rob. 

(La.) 225, 230 (“By the very terms 
of the contract in this case, no doubt 
can be entertained, as to the inten- 

tion of the parties, that the lessor 
should be considered as the owner 
of the improvements; he is to have, 
at the expiration of the lease, the 
possession and employment of the 
lot and buildings; they are to become 
his property, without his being 
bound to pay any compensation; 

this last clause was inserted in the 
act undoubtedly to avoid the exercise 
of the lessee’s right, under art. 500 of 
our Code, by which the latter would 
be entitled to claim a compensation; 
and we do not hesitate to decide, that 
the lessee, having nothing but a mere 
moveable right of possession and en- 
joyment of the premises, resulting 
from the contract itself, and even 
from the law, he could not validly 
mortgage them. They were not his 
absolute property, and he had no 
right to alienate them’’). 

[ec] Machinery.—(1) “Even though 
no mention had been made of said 
machinery and tramway in the mort- 
gage instrument, the mortgage of 
the property whereon they are lo- 
cated is understood by law to extend 
to them and they must be considered 
as included therein, as well as all 
other improvements, unless there was 
an express stipulation between the 
parties that they should be excluded. 
Such exclusion, however, certainly 
does not appear in the record; on the 
contrary, they are manifestly in- 
cluded in the mortgage.” Bischoff 
v. Pomar, 12 Ph. 690, 699. See Roche- 
reau v. Bobb, 27 La. Ann. 657. (2) 
“When detached or separated from 
the sugar house, and removed from 
the plantation, these things became 
again movables, and did not pass to 
the third or purchasers subject to the 
mortgage, not being as movables, 
susceptible of mortgage. C. C.: 3256. 
Their susceptibility of mortgage ex- 
isted only while they remained as 
placed by the owner, to be used in 
Bg a on the plantation works. 
C, C. 459.” Citizens’ Bank v. Knapp,. 
22 iy Ann. LLT,, LES C3) Butemas= 
chinery and other chattels purchased 
and removed after execution of the 
hypotheca are withdrawn from its 
operation. Weill v. .Thompson,, 24 
Fed, 14; Baldwin v. Young, 47 La. 
Ann. 1466, 1469, 17 S 883 (‘‘The law, 
notwithstanding the recorded mort- 
gage, will enforce against the cred- 
itor the claim of the workman for 
work on the property mortgaged; the 
owner of the immovable is not per- 
mitted to profit by the construction 
or works of a third person on the im- 
movable; the mortgage creditor must 
pay for the improvements of ‘the 
third .possessor, and we think it be- 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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that it be registered.3” 


yond doubt that the mortgage yields 
to the vendor’s privilege on the 
movable sold and attached to the 
mortgaged property. Civil Code, Arts. 
3268, 507; Penn v. Citizens’ Bank, 32 
dua. Ann. 195; Citizens’ Bank v. Mil- 
ler, 44 La. Ann. 199, 10 S 779; Lapene 
v. McCan, 28 La. Ann. 749; Carlin v. 
Gordy, 32 La. Ann. 1285; 1 Troplong 
Priv. and Hypoth., No. 113. It seems 
to us*on the same principle the claim 
of the vendor, who remains the 
owner of the movable placed in the 
mortgaged premises must be ad- 
mitted against the mortgage creditor, 
and in reaching this conclusion we 
have given the fullest consideration 
to the argument and authorities cited 
by plaintiff's counsel’’); Weil v. La- 
peyre, 38 La. Ann 303; Meyer v. 
Frederick, 26 La. Ann. 537; Citizens’ 
Bank vy. Knapp, supra. 

{d] A railway over another’s land 
is not subject to hypotheca. State 
Maes Mexican Gulf R. Co., 3 Rob. (La.) 

fe] Crops and insurance.—‘‘From 
the text of the law we have quoted 
and the exposition just given of its 
general import, the following conclu- 
sions result: First. That the growing, 
crop was, by operation of law, in- 
cluded in the mortgage to the Caja 
de Ahorros, even although the mort- 
gage had not, as it did, expressly pur- 
ported to embrace the fruits growing 
upon the mortgaged property. Sec- 
ond. That the growing crop of cane 
continued to be affected by the mort- 
gage after its harvest or manufac- 
ture into sugar up to the time of its 
removal or warehousing. Thira. 
That the rights of the mortgage 
ereditor attached to indemnity for 
insurance upon the mortgaged prop- 
erty, including the crops, providing 
the loss occurred after the execution 
of the mortgage.” Royal Ins. Co. v. 
Miller, 199 U. S. 353, 363, 26 SCt 46, 
50 L. ed 226. 

{[f] Reovenues.—New Orleans Nat. 
Bank v. yresirateg 29 La. Ann, 355, 29 
renee 33 

2] Taioee pian by destination.— 
as in France, “the theory of French 
writers, predicated on numerous 
adjudications of the Court of Cassa- 
tion is, that the principle under which 
a movable can become immovable by 
destination is a pure fiction of the 
law, and that its effect in reference 
to mortgages, exists or lasts only as 
long as the condition under which it 
is produced continues, that is, as long 
as the movable remains, under the 
will of the owner, attached to the 
realty subject to the mortgage, as an 
appurtenance or an accessory. Hence 
they conclude that a sale in good 
faith by the owner, followed by 
actual delivery to the purchaser, of 
movable effects which he- had con- 
verted into immovables by destina- 
tion, does liberate the things thus 
sold from the effect of the mortgage 
to which they had been subjected 
only because they were attached to 
the land burdened with the mort- 
gage.” Weil v. Lapeyre, 38 La. Ann, 
803,°305. (2) In Louisiana, “in ac- 
cordance with these principles it has 
been held, and it is now settled, in 
our jurisprudence, that working ani- 
mals, implements; of husbandry and 
other appurtenances placed by the 
owner on his farm or plantation for 
his service and improvement, become 
immovables by destination and are as 
such affected with a _ pre-existing 


mortgage which attaches to the 
realty.” Weil v. Lapeyre, supra. (3) 
“Although the writ only issued 


against the mortgaged premises, it 
necessarily issued against the im- 
movables by nature or destination, 
which were a part of those premises. 
yu. The crop. was’ a “part of “the 
realty.’ Williamson v. Richardson, 
31 La. Ann. 685, 686, 687. See Sandel 
v. Douglass, 27 La. Ann, 628. (4) 
“Things the owner has placed on the 
immovable for its service and im- 


provement become immovable by 
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destination, is the textual declara- 
tion made plainer by the illustration 
in the Code, of cattle intended for 
cultivation, implements of husbandry, 
seeds, beehives, mills, kettles and 
machinery, and the Code adds all 
movables attached to the building 
by the owner with plaster or mortar 
not capable of being detached with- 
out breaking or injuring the build- 
ing. Civil Code, Arts. 462, 463, 467, 
468, 469; Lucas v. Brooks, 23 La, Ann. 
117; Theurer v. Nautre, 23 La. Ann. 
749; Pohlman v. De Bouchel, 32 La. 
Ann. 1158; Weil v. Lapeyre, 38 La. 
Ann. 303; Rochereau v. Bobb, 27 La. 
Ann, 657.”’ Baldwin v. Young, 47 La. 
Ann, 1466, 1467, 17 S 883. See Roche- 
reau v. Bobb, 27 La. Ann. 657. 
87... Civil 4 codes: Arg: cart «3162 
(3128) et seq; Belg. L. of Dec. 16, 
1851 art 82 et seq; Braz. art 831 
et sea; Ch. art 2410; Col. art 2435; 
Cuba art 1875; Dom. arts 2136, 2146, 
2154; Ec. art 2392; Fr. arts 2136, 
2146, 2154; Ger. art 1115; Guat. art 
2064 et seq; Hay. arts 1903, 1913, 
1921; Hond: art.2099; It. art 1981 
et sea; Jap. art 373; La. Rev. art 
8342 et seq; Mex. art 1889 et seq; 
Neth. art 1224 et seq; Nic. art 3772; 
Pan.wart.1573et .sed:;|Pans.Canal Z: 


art 2435; Per.-art 2042 et seq; Ph. 
artiblsiss TPia Res whites Port, lant 
951 et seq; Que. arts 2026, 2043; 


Salv. art 2160; Sp. art 1875; Ur. art’ 
2323; Ven. art 1951 [under art 1960 
the judicial hypotheca takes effect 
from the date of the judgment]. 
See Capenter v. Allen, 16 La. Ann. 
435, 487; Taylor v. Hotchkiss, 2 La. 
Ann, 917; Cassidy v. His Creditors, 
2 Rob. (La.) 47; Legarda v. Saleeby, 
SL yi heD 2.05 Borcelis v. Golingeo, 27 
Ph. 560; Tobias v. Enrico, 22 Ph 

394; Susara v. Martinez, 17 Ph. 254; 
Alcantara v. Alinea, 8 Ph. 111. 

“The tacit mortgage existing in 
favor of minors, previous to the adop- 
tion of the Constitution of 1868, was 
maintained in force until the 1st of 
January, 1870, and was not to con- 
tinue beyond that date, unless previ- 
ously put of record. After the adop- 
tion of that Constitution, no tacit 
mortgage has sprung into existence. 
The object which the Convention had 
in view in suppressing tacit mort- 
gages, was, that after the lst of Jan- 
uary, 1870, third parties should be 
bound by or subjected to a mortgage 
claim, in the solitary instance of its 
having been duly recorded in the 
mortgage office.’”’ Skipwith v. Glath- 
ary, 34 La. Ann. 28, 33. “The Con- 
vention did not propose to destroy 
existing laws and jurisprudence on 
the subject matter, but merely to 
render express a mortgage which was 
previously tacit or occult, the regis- 
try being intended solely to notify 
third parties of the existence of the 
tutorship and of the eventual liabili- 
ties of the tutor, at the end of the 
tutorship, in order that when con- 
tracting or dealing with the tutor, 
they might be on their guard.’’ Skip- 
with v. Glathary, supra. ‘“‘This docu- 
ment can not be considered as a mort- 
gage. While it was executed before 
a notary public, it has not been re- 
corded. There is no proof in the 
record that the same had been regis- 
tered. (Art. 1875, Civil Code.) The 
action, therefore, brought upon said 
document can in no sense be re- 
garded as an action to foreclose a 
mortgage. The action is one upon a 
contract to pay money simply.” Lo- 
zano Vv.) Tan Suico,,23 Ph. 16,.1% 
“But there is no legal provision 
holding that through the lack of such 
registration, and because the mort- 
gage agreed upon between the con- 
tracting parties is not constituted in 
due form, the validity or efficiency 
of the principal obligation is thereby 
affected, and that the payment of 
the debt actually and legally con- 
tracted can not be Claimed because 
the credit was unsupported by -the 
security offered by the debtor or ex- 
acted by- the holder of the- credit, 
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Under contracts of the | kind under consideration the hypothecator (debtor) 


and that therefore, it could not be 
enforced under the provisions of sec- 
tions 254 to 261 of the Code of Civil 
Procedure, although the _ creditor 
could rightfully have claimed the 
payment of his credit in an ordinary 
action under the provisions of sec- 
tion 89 and others of the said code.” 
Compania General de Tabacos de Fili- 
pinas v. Jeanjaquet, 12 Ph. 195, 200. 

[a] What constitutes registry.— 
Broussard v. Segura, 35 La. Ann. 912; 
Lirette v. Cararne, 27 La. Ann. 298. 

[b] Common registry.—‘Plaintiffs 
contend that, even if the judgment 
was valid, it was never so recorded 
as to have effect against them. It 
appears by the testimony ‘of the 
parish judge that, the judgment in 
favor of Cammack & Co., was re- 
corded in a book in which conven- 
tional and judicial mortgages were 
recorded indiscriminately. As no 
separate book for judicial mortgages 
was kept by the recorder, the irregu- 
larity should not prejudice the judg- 
ment creditor. As there was but one 
book kept, third persons could not 
be misled.” Gillespie v. Cammack, 
3 La. Ann 248, 251. 

{c] “Can a hypothéque be created 
upon the immovable property of the 
husband to secure the wife’s dower 
by the mere enregistration of a no- 
tice, as is done in cases of legal hy- 
pothéque?... The question as to 
the validity of the hypothéque de- 
pends partly upon its character, that 
is, whether it is to be considered 
legal or conventional. Art. 2042 C. C. 
requires for the validity of a conven- 
tional hypothéque that the acte.con- 
stituting it shall specially describe 
the immovable affected. In this case 
no conventional hypothéque was stip- 
ulated’ in the contract of marriage 
and no property was described, so 
that. there could be no conventional 
hypothéque securing the wife’s dower 
in this case. As to legal hypothéque, 
Art. 2024, C. C., limits expressly ‘the 
rights which it can secure to those 
expressed. in several. paragraphs 
which follow.. One of these para- 
graphs refers to the legal hypothéque 
of married womén, This paragraph 
has only one article, viz.,. 2029, which 
is as follows: ‘La femme a hypo- 
théque légale pour toutes réclama- 
tions et demandes, qu’elle peut avoir 
contre son mari a raison de ce qu’élle 
a pu recevoir ou acquérir pendant le 
mariage par succession, héritage ou 
donation.’ “This legal hypothéque'is 
unaffected by the provisions of art: 
2042 as to description of property, and 
could be made available by the en- 
registration of a notice according to 
the procedure followed in this case, 
but it is manifest that a prefix dower 
or any other right derived from the 
husband does not come under the 
terms of the article 2029. The only 
way such rights can be protected is 
by special conventional hypothéque, 
which must describe the property af- 
fected. I must, therefore, declare 
the enregistration of notice of hy- 
pothéque in .this matter illegal and 
null.” Bilodeau v. Benoit, 20 Que. 
Super. 240, 241. 

{d] A judicial hypotheca takes 
effect from the date of recording the 
judgment. But where there are sev- 
eral of the former in the parish of 
Orleans, all date from the final ad- 
journment of the term of rendition. 
Wolfe v. Joubert, 45 La. Ann. 1100, 
13 S 806, 21 LRA 772. 

{e] So of a legal hypotheca.— 
Hamilton v. State Nat. Bank, 39 La. 
Ann. 932, 3 S 126; Chaffe v. Walker, 
389 La. Ann. 35, 1 S 290;.Dickson’s 
Succ., 37 La. Ann. 795; Jumonville v- 
Sharp, 27 La. Ann. 461; Boisdore v. 
Malcolm, 22 La. Ann. 390; Bonnafe 
v. Lane, 5 La. Ann. 225. 

{f] Delivery of title deeds effects 
no pledge of land by the Spanish law. 
Borcelis v. Golingeo, 27 Ph. 560, 562 
(“Merely documents, and not lands, 
were given as security, nor does it 
appear -in the instrument of debt 
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retains the title and possession,** but the hypothe- 
eary’s (ereditor’s) interest may be alienated,*® as 
The hypothecary may 
claim the property from a third person in posses- 
sion of any portion unless acquired at judicial 


well as the hypothecator’s.*° 


sale;*? and some codes appear to 
sessor personally lhable under 


Haye 


what were the pieces of realty to 
which the mortgage documents re- 
ferred’’). 

Ss. Civil codes: Arg. arts 3108, 
3157; Jap. 1 De Becker Annot p 307; 
Salv. art 2359 (providing that if he 
delivers possession, antichreses will 
be presumed); Miller v. Shotwell, 38 
La. Ann. 890, 893 (“The mortgagor 
has not ceased to be the legal owner 
of the property, and his possession 
of the same is legal, as it was con- 
templated by the parties in the deed. 
We refer, however, to the following 
decisions in order to remove _ the 
point beyond the domain of possible 
future discussion. Smoot v. Russell, 


1 Mart. N. S. (la.) 522; Hayden v. 
Nutt, 4 La. Ann. 65, 71; Frelson v. 
Tiner, 6 La. Ann. 18; Collins v: 


Pellerin, 5 La. Ann. 99; and to two 
of the cases hereinabove quoted on a 
different point. Ricks v. Goodrich, 3 
La. Ann, 212, 216; Bernard v. Scott, 


12 La. Ann. 489’). See Conrad v. 
Prieur, 5 Rob. (La.) 49. 
39. Civil codes: Cuba art 1878; 


Mex. art 1864 (requiring that the as- 
signment be in a public instrument, 
registered, and that notice be given 
the debtor); Pho iart’ 18783) BP.) Re ig 
AU79: Ser art 1878; Lopez vy. Alvarez, 
9 Ph. 28. 

{a] Registration is required only 
to be effective against third parties. 
Lopez v. Alvarez, 9 Ph. 28. 

40. Civil codes: Ch. art 2415; Col: 
art 2440; Ec. art 2397; Pan. Canal Z. 
art 2440; Salv. art 2164. 

41. Civil ‘eodes: Ch. art 2428; Col. 
art 2452;.Ec. art 2410; Guat. art 2034 
et seq; Jap. art. 387; Pan. Canal Z. 
art 2452; Ec.:art 2410; Guat. art 2034 
rec aT ND Hond. art 2141; Salv. art 

“Tf the hypothecated property be 
in the possession of a third person, 
the creditor has his action against 
that person; in order to compel him 
either to give up the property, or to 
pay the amount for which it is mort- 


vanees Moore! vy. Allain, 10 La. 490, 
496, 
‘{a] A:tacit hynotheca on property 


occupied by a third person could not 
bei enforced without obtaining judg- 
ment against the original 
Ragant v. Gremillon, 1°Mart. N. S. 
(L842) BT, 

i[b]. Nor can it be enforced against 
improvements by such occupant. 
Lanusse v.\ Lanna, 6 Mart. N. S. (La.) 


' 42. + @ivil codes: Bol. art 1479: Cuba 
art 1879, Guat. art 2035; Hond. art 
2142; Nic. art 3845; Ph. art 1879; PUR, 


§:1780;6 Sp. artes 7958Ran. art 15380. 

43... Civil codes: Ch. art 2430; Col. 
art* 24543: Be: art: 2412; Pan. Canal 
Z. art 2454; Salv. art 2178. 

‘fa] A tenant is not liable for costs 
in the hypothecary action. Moore y. 
Allain, 10 La. 490. 

44. Civil codes: Jap. art 378 et seq; 
Port. art 938 et. seq. 

45. Civil codes: Belg. art 2129; 
Dom. art 2129; Ee. art 2401; Fr. art 
2129; Hay. art 1896; It. art 1977; Ur. 
art 2332; Mortgage laws: Cuba art 
1082(5)4°Rh, art 108) (5) > PB. R. § 108 
(5)3. Sp. art 108 (5); Rom. art 1775. 

{a] Louisiana. — (1) Rev. Civ. 
Code art 3308; Amonett v. Amis, 16 
La. Ann, 225; State v. Mexican Gulf 
RenCote R4Robs SLASNOZ) Mitdstnot 
upon ‘principle that future property 


certain 
stances ;*2 but generally a third party, even though 
he hypotheeates his property for another’s debt, is 
not liable personally without an express undertak- 
In some jurisdictions a purchaser of the 


debtor. | 
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make such pos- 
circum- | quire.*® 


Vessels. 


cannot be mortgaged. The civil law, 
from its earliest days, distinctly rec- 
ognized that it could be encumbered 
and given in pledge. Conventio gen- 


eralis pignore dando bonorum vel 
postea queesitorum recepta est. Pa- 
pinian de Pign. et Hyp. Pand. pars 


Sek ZO tit. 1, Cods Lets) tars impps 
Sever. et ‘Ant, A. A, Lucio. Didier 
Pailhé, Droit Romain, 634, No. 6338; 
Demat, vi, }part. Lol. “Sy t¥ 2a! SWinite, 
by, Art. 2129, the Napoléon Code de- 
clares that future property shall not 
be mortgaged, yet by Art. 2130, it 
bends the rule by expressly permit- 
ting it to be done, when the property 
of the debtor is insufficient and where 
the fact is stated and a formal con- 
sent is given to mortgage les diens 
présens et a venir. Troplong, Priv. 
and Hypa 2.) Sats (urartton 719; set 
Merlin Rep. Hyp. sec 2, § 3, Art. 6; 
Dalloz Hyp. ch. 2, sec. 4, Art. 3, Nos. 
8 “and9s Mavard,see: 22) 3s nore 
and 10 bis.; Rolland de Villargues, 
278. Such was the law in this coun- 
try, not only under the Spanish do- 


minion, but also since the admission 
of the State in the Union. Partidas 
5, t. 13, 1),15;°Curia, 361, 4. The Code 


of 1808, Art. 28, p. 456, was to the 
effect that a conventional mortgage 
would extend to all the debtor's 
estate, either present or to come, un- 
less with respect to the latter some 
contrary disposition existed. 1 N.S. 
550. It was modified by the adoption 
in the Code of 1825 of Articles 3273 
and 3276, which are now Articles 
3306, 3308 and 3309 of the Revised 
Code of 1870. The new legislation 
provides, that to render a conven- 
tional mortgage valid, it is mneces- 
sary that the act establishing it shall 
state precisely the nature and situa- 
tion of each of the immovables on 
which the mortgage is granted, and 
that the exact sum for which it is 
given shall be declared in the act. 
The expressed consequence is, that no 
future property can be the subject 
of a conventional mortgage. The 
Code of 1825 and the revised one 
nevertheless provide, that buildings 
and improvements Subsequently put 
upon the land mortgaged shall be af- 
fected, and that if a person contract- 
ing an obligation grants a mortgage 
on property which he does not then 
own, the mortgage will be valid, if 
the debtor should ever after acquire 


the ownership of the property by 
whatever right. R. C. C. 3304.” Bell 
vi Chicago, ete: Ry Co. 34 La, Anni 


785, 788. See Deshautel v. Parkins, 
1 Mart. N. S. 547. 

[b] But an heir’s interest, al- 
though undivided, is not “a property 
right to be owned in the future” 
within the terms of such prohibition. 
Cabrera v. American Colonial Bank, 
hi U. S. 224, 29 SCt 623,.53 L. ea. 

[c] But registration, nevertheless, 
enables the hypotheca to cover the 
property when acquired. Civil codes: 


Belen ant (2130; "Ch. varteeza ot i@olt 
art 2444; Ee. art 2401; Fr. art 2130; 
Hay. art 1897; La. Rev. art 3304; Nic. 
art 2419; Pan. Canal Z. art 2444; Salv. 
art 2370; Dom. art 2130. 

_ 46. Civil codes: Belg: art 2123; 
Bol. art 1469; Dom. art 2123; Fr. art 
2123;—Hay. art 1890; La. Rev. art 


re Dickson v. Hynes, 36 La. Ann 


ject of hypotheca;*" nevertheless they 
hypotheecated in the ordinary manner.*® 
Obligations to arise in the future may be secured 


» 
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premises may cancel the hypotheca by tendering, 
under certain conditions, the sum due.** 

Future interests. 
interests are not subject to hypotheca.*® 
dicial hypotheca may be enforced against all im- 
movables which the debtor owns or may later ac- 


In some jurisdictions future 
The ju- 


Some codes make vessels a proper sub- 


cannot be 


47. Civil codes: Braz. arts 810 
(vii), 825; Ch. art 2418; Col. art 2443; 
Ee. art 2400; La. Rev. art 3289 (3); 
Nic. art 3799 Ciye Pan, ‘Canal 7. art 
24433 Dr. art 23315 Salviwart. 2167. 

48. Bol. Civ. Code art 1465. 

“Although there is a difference in 
the phraseology of the Old and New 
Codes, there is in our opinion no dif- 
ference substantially, in their provi- 
sions on this subject. They both 
recognize, as a general principle of 
our municipal law, that movables are 
not susceptible of mortgage, but at 
the same time, admit an exception as 
to ships and vessels, under the mari- 
time law, which as the complement 
of the law of nations, founded on the 
general acquiescence of commercial 
states, regulates and controls the 
great interests of navigation and 
commerce, except so far as it is re- 
pugnant to a positive law of the 
State. The Old Code contains only 
a reference to the usages of trade, 
in relation to the hypothecation of 
vessels; the amendment simply de- 
clares, that, ships and other vessels 
are susceptible of mortgage, and then 
qualifies the principle by declaring, 
that such hypothecations are made 
according to the laws and usages of 
commerce; the one leaves the prin- 
ciple, that ships are in some cases 
susceptible of mortgage, to be de- 
duced as an inference from its gen- 
eral provisions on that subject mat- 
ter; the other announces that sus- 
ceptibility in positive terms, accord- 
ing to the forms, and in the cases 
established by the commercial law. 
We consider both as declaratory laws, 
recognizing the existence of the com- 
mercial law, as a system distinct 
from, and coexisting with the mu- 
nicipal Code, and giving effect to 
hypothecations of ships, made accord- 
ing to such usages, notwithstanding 
the general maxim, that movables are 
not susceptible of mortgage. Although 
it is generally unsafe to rely on argu- 
ments ab inconvenienti, in the inter- 
pretation of laws, yet the view we 
have taken of this part of the Code, 
is confirmed by a consideration of the 


consequences, which might result 
from a different conclusion. Ei pat 
were settled as a principle, that a 


mortgage in the ordinary form, and 
to secure the payment of a debt, no 
matter what might be its origin or 
consideration, would follow the ship 
into whose ever hands it might come, 
and adhere to it amidst all the 
changes and hazards incident to navi- 
gation, how could the master of a 
vessel, belonging to the port of New 
Orleans, procure funds in a foreign 
port, on the credit of her bottom; 
funds, perhaps absolutely necessary 
for repairs or other exigencies of the 
vessel? Such a system would not 
only be productive of injurious im- 
pediments to commerce, but might 
lead to enormous frauds. The pur- 
chaser of a vessel in any foreign port 
or at sea, looks only to the register 
or other ship- -papers, to ascertain the 
titles and the incumbrances. The 
principle now contended for, by the 
appellant, would compel him to re- 
sort to the office of the register of 
mortgages; and where is such a mort- 
gage to be registered? We cannot 
suppose, that the legislature intended 
to subject those great instruments of 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


4 §§ 152-153] 


\ 


by hypotheca ;#? but it will not become effective un- 


less the contingency occurs.>° 
[§ 153] (b) Classes. 


commerce, ‘which are built to plough 
the seas, and not to rot by the walls,’ 
to the same incumbrances which at- 
tach to lands, situated within the con- 
stant operation of the laws, or to 
Slaves, who, although capable of be- 
ing removed, are generally destined 
to its cultivation. The Emperor An- 
toninus, when interrogated concern- 
ing a question of navigation, repeated 
the declaration of Augustus, ‘I am 
the master of the earth, but the 
Rhodian law is mistress of the sea.’ 
He recognized, as our legislature has, 
the existence of a commercial Code, 
upheld by general consent, growing 
out of the mutual wants of nations, 
and founded on principles of natural 
equity, which are of universal obli- 
gation. In whatever cases those 
usages and laws would recognize the 
validity of an hypothecation of a 
vessel, our Code also recognizes it, 
and in our opinion in none ether.” 
Malcolm v. The Henrietta, 7 La. 488, 
491 [foll Grant v. Fiol, 17 la. 15% 
Hill v. De Lizardi, 2 Rob. (La.) 89; 
Hill v. Phoenix Tow Boat Co., 2 Rob. 
(La.) 35]. 

[a] Wor can ships otherwise (1) 
be pledged (Wickham v. Levistones, 
it La, Ann: 702), (2): nor given .a 
privilege (Grant v. Fiol, 17 La. 158). 

49. La. Rev. Civ. Code art 3292; 
Gladney v. Manning, 48 La. Ann. 316, 
19 S 276; Citizens’ Bank v. Irvine, 46 
Dae Ann. 1115 8,15 ~ S373 Collins wv, 
His Creditors, 18 La. Ann. 235; Pick- 
ersgill v. Brown, 7 aa AMIR 2975 
Hubbard v. Griffin, 10 Rob. (La.) 383; 
Linton v. Purdon, 9 Rob. (La.) 482; 
Brander v. Bowmar, 16 La. 370. 

50. La. Rev. Civ. Code art-~- 3293; 
Moris) v..Cainsg 39 la, Ann. 2%12; “i-S 
797, 2 S 418; Meeker v. Clinton, etce., 
R. Co., 2 La. Ann. 971; Collier v. His 
Creditors, 12 Rob. (La.) 398. 

51. See supra § 152. 

52. Civil codes: Arg. .art 3149 
(3115) (excluding all other classes); 
Belg. arts 2117, 2121 et sea; Bol. arts 
1466, 1467; Dom. arts 2117, 2124 et 
seq; Fr. arts 2117, 2121 et seq; Guat. 
art 2044 et seq; Hay. art 1884, 1888; 
Hond. art 1924 et seq; It. art 1974 
et seq; La. Rev. art 3290 et seq; 
Mex. arts 1858-1868; Pan. art 1588 
et seq; Per. art 2021; Port. arts 910- 
915; Que. arts 2020 et seq; Ven. arts 
1962-1967; Rom. art 1749. 

[a] Intent of parties must be 
clear. Benjamin’s Succ., 39 La. Ann. 
612-2 S187. 

[b] Instrument construed 
strictly.—De Armas’ 3 Rob. 
(La.) 342. 

58. Civil codes: Belg. art 2117; Bol. 
arts 1466, 1467; Braz. arts 827-830; 
Dom. arts 2117, 2121 et seq; Fr. arts 
2117, 2121 et seq; Guat. arts 2043, 
2050 et seq; Hay. art 1884; Hond. arts 
1938 et seq; 1949; It. art 1969; La. 
Rev. arts 3311-3320; Mex. art 1869 et 
seq; Pan. arts 1617-1621; Per. arts 
2021, 2033; Port. arts 905-909; Que. 
arts 2020, 2024 et seq; Ven. arts 1853, 
1854; Borcelis v. Golingco, 27 Ph. 
560. } 

[a] Construction. “Ordinary 
mortgages are required to be created 
by the formal, written consent of the 
parties, for specific sums, and to be 
inscribed upon the public records. 
But the tacit mortgage operates se- 
eretly, and by a legal fiction. It is 
in derogation of common right. : It 
should, therefore, be strictly con- 
strued. The propriety of such strict 
construction is aided by. the consider- 
ation that the system of tacit mort- 
gages is one which tends to impair 
public confidence, and check the free 
circulation of property, which is so 
conducive to the general prosperity. 
Keeping these principles in view, we 
are of opinion that as against inno- 
cent third persons, purchasers, or 
mortgagees for a valuable considera- 
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is 
Succ., 


While the foregoing® ap- 
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plies primarily to the “‘conventional’’ or voluntary 


hypotheeca,°? some codes recognize also a legal or 


tion, the language of the Code may 
be properly interpreted as applying 
to the ostensible property of the 
tutor, and as not extending to that 
in which he has only a covert, equit- 
able interest.” Mercier v. Canonge, 8 
La. Ann. 37, 38. Compare Dickson v. 
Hynes, 36 La. Ann. 684. 

[b] In favor of wife.——(1) Thus, 
the wife has a legal hypotheca on 
her husband’s property to secure 
dowry, dotal, and paraphernal prop- 
erty. Civil codes: Belg. art 2121; Bol. 
art 1466 (2); Braz. art 827 (1); Dom. 
antsy 21215213550 Barts 82421 213s 
Guat. art 1969; Hay. arts 1888, 1902; 
Hond. art 1950 et seq; La. Rev. art 
3319; Mex. art 1875 (VII). (2) Such 
a hypotheca is not prevented by a 
marriage contract reserving to the 
wife exclusive administration of her 
separate property. Lataste’s Succ., 
10 La. Ann. 634. (3) The legal hy- 
potheca in favor of a minor is a gen- 
eral one and covers obligations aris- 
ing subsequently. Schneider v. Burns, 
45), dua, Ann. 85,0 13 -S5 1755 Peete 
v. Glathary, 34 La. Ann. 28; olmes 
v. Hemken, 6 Rob. (La.) 51; Barnard 
v. Erwin, 2 Rob. (la.) 407. (4) “We 
are of opinion that her right and 
title to the property in favor of the 
mass of, the creditors, is supported 
by the evidence of the case. She ob- 
tained a separation of goods from her 
husband, and in executing the judg- 
ment against him, Ismene and her 
children were sold and bought in by 
her. This separation, it is true, took 
place subsequent to the judgment un- 
der which the property was finally 
sold by Poydras as belonging to her 
husband, but for any thing which ap- 
pears to the contrary, it was before 
that time bound by the tacit and 
legal mortgage. of the wife. Her 
title is, therefore, the best, independ- 
ent of the possession which accom- 
panied it, down to a period when the 
appellant ought not to be tolerated 
in opposing the rights of the cred- 
itors, his constituents, to the pay- 
ment of whose debts he was bound to 


appropriate it, according to their 
legal rank and privileges.’’ Patin v. 
Her Creditors, 9 La. 64, 70. (5) Even 


after decree of separation of property 
that of the husband is subject to the 
wife’s legal hypotheca for reimburse- 
ment. Pascal v. Folse, 48 La. Ann. 
1227, 20 S 750 [overr Gayle’s Succ., 
27 La. Ann. 547]. (6) The wife has 
ho legal hypotheca for money re- 
ceived by the husband prior to their 
acquisition of a residence within the 
jurisdiction (Williams v. Benton, 12 
La. Ann. 9), (7) nor for the fruits 
of her paraphernal estate (Lanusse 
v. Lanna, 6 Mart. N. S. (La.) 103). 

[c] A special hypotheca to secure 
dot may be substituted for the legal 
one. Civil codes: Mex. art 1875 et 
seq; Per. art 2033 (5); Que. art 2029; 
Wen,.sart. 1853). (5); Union” Bank: :v: 
Slidell, 11 La. 23. 

[d] A donatio propter nuptias is 
not secured by a legal hypotheca. 
Gates v. Legendre, 10 Rob. (La.) 74; 
Flores v. Lemee, 16 La. 271; Union 
Bank v. Slidell, 11 La. 23; Cable v. 
Coe, 4 La. 554. 

{e] In favor of pupil or minor.— 
(1) The pupil (minor) has a legal 
hypotheca on the property of the 
tutor, curator, or even a meddler, to 
indemnify against maladministration. 
Civil codes: Belg. art 2121; Bol. art 
1466> (3) 3, Braz: art “S2le Gin sv): 
Dom. ‘arts? 2121.4 2035/59 arts. 2124: 
2135; Guat. art 2059; Hay. arts 1888, 
LOZ ONG. anus LOO LOT Ls. Tus) ant 
1969; La. Rev. art 3314; Mex, art 1875 
CVDee Pan art) 16Lts Ber) jart2033 
(7); Que. art 2030; Ven. art 1956 (3); 
Hatcher v. Jackson, 21 La. Ann. 737; 
Turner v. Luckett, 2 La. Ann. 885; 
Brownson v. Baker, 11 La. 409; Wein- 
prender v. His Creditors, 5 La. 349. 


tacit one, arising by operation of law,®* and a 


(2) “It is urged that there is no mort- 
gage of the minor to secure his funds 
received by his father during the 
marriage. This argument supposes 
that the minor’s mortgage is inci- 
dent to the tutorship which arises 
only when the marriage is dissolved. 
Civil Code, Art. 3317. But the mort- 
gage against the property of the fa- 
ther for the money of his minor 
child is given by statute. R. S. S. 
2392, 2367, 3097. It is the father’s 
duty to record the mortgage. But 
neither he nor his wife, in seeking 
the division of the community prop- 
erty, can plead non-registry of the 
mortgage. As to them the~-mort- 
gage dates from the receipt by the 
father of the minor’s money. On the 
issue of fact of the indebtedness of 
the father to the minor, we think 
the inventory recorded by him _ cor- 
rected by the statement of Mr. Perry 
shows the indebtedness and its origin 
prior to the dissolution of the com- 
munity.” Neal v. Lapleine, 48 La. 
Ann. 424, 428,19 S 261. (3) The legal 
mortgage may attach to property 
previously owned by the __ tutor. 
Dodds v. Lanaux, 45 La. Ann. 287, 12 
S 345. (4) A surety of the tutor who 
receives the pupil's property by con- 
sent is not a ‘‘meddler”’ under this 
rule. De Armas’ Suce., 2 Rob. (La.) 
445. (5) But the property of a co- 
tutor by reason of marriage to the 
minor’s mother is not subject to a 
legal hypotheca. Hatcher v. Jackson, 
21-La. Ann. 7374: But see Keene’ v. 
Guier, 27 La. Ann. 232. (6) The legal 
hypotheca extends to the tutor’s in- 
terest in partnership land and can- 
not be defeated by sale thereof for 
a partnership debt. Malveaux v. La- 
vergne, 10 La. Ann. 673. (7) But the 
minors cannot resort to property spe- 
cially hypothecated if the tutor has 
other property sufficient to satisfy 
their general hypotheca. Laplace v. 
Haydel. 19° La..Ann. 363. °(8) “This 
hypotheca attaches from the date of - 
the tutor’s appointment (Skipwith 
v. Glathary, 34 La. Ann. 28) which 
may be proved aliunde and need not 
appear in a judgment against the 
minor (Drake v. Drake, 7 La. Ann. 
545). (9) It may be enforced only 
after the minor’s claim is liquidated 
(Edwards’ Succec., 82 La. Ann. 457; 
Gibbs v. Lum, 29 La. Ann. 526; Eagan 
v. Bell, 13 a. Ann. 508; McHugh v. 
Stewart, 12 La. Ann. 361; Gilbert v. 
Burges: Rob. i duat)echlb)y jandeethe 
tutor’s functions are terminated 
(Holmes v. Hemken, 6 Rob. (La.) 51). 
(10) Both property and person af- 
fected by the hypotheca must. be 
within the jurisdiction (New Orleans 
InisieConiv: Pio. 57a. tahnn, £74), “but 
it accrues upon removal thereto 
(Leverich v. Adams, 15 La. Ann. 310; 
Prats v. His Creditors, 2 Rob. (La.) 
501). 

{f] When inapplicable—‘‘We do 
not think however that under the 
facts of this case the sums collected, 
and which we hold not barred by the 
prescription of four years, are se- 
eured by either the mortgage created 
by C. C. 3315 or the tutorship mort- 
gage proper—not by that created by 
C. C, 3315, for one could not assume 
a tutorship of a person not subject 
to tutorship; not by the tutorship 
mortgage proper, for although, as 
taught by the greater number of 
civilians, it may be that the minors’ 
mortgage secures sums collected after 
the termination of the tutorship up 
to the period when the action for ac- 


count is barred, or the tutor dis- 
charged, yet even this rule, so ap- 
plied, becomes inapplicable: First. 


Where there is no necessary connec- 
tion between the after gestion and the 
administration as_ tutor. Second. 
Where the duration of the gestion, 
the sums paid the ward, and all the 
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judicial one, resulting from a judgment or similar 


court proceeding.** 


[§ 154] (4) Antichresis.°> This 


facts point to a knowledge and con- 
sent on the part of the ward, thus 
creating an implied or tacit mandate. 
Paul,-Pont, v..2, p: 501; Macardé, v. 
5, p. 521.” Romere’s Succ., 31 La. 
Ann, 721, 724. 

{g] iability of heirs.—“Art. 1626 
of the Civil Code, giving a mortgage 
to the legatee, applies to cases in 
which the heirs refuse to discharge 
the legacy. In this case the legacy 
has been discharged, so far as the 
heirs could discharge it. It has been 
placed in the hands of the person 
appointed. by the testator to receive 
it, and the heirs are not responsible 
for the acts or omissions of that 
person.” Carraby v. His Creditors, 
3 La. Ann. 491, 492. 

[h] Tho “tacit” hypotheca is ex- 
cluded in some jurisdictions without 
affecting legal ones. Mex. Civ. Code 
art 185/. see Skipwith v. Glathary, 
34 La. Ann. 28 (referring to the 
State’s constitution of 1868 as having 


abolished the “tacit”? hypotheca). 


54. Civil codes: Bol. arts 1468- 
1471; Dom. arts. 2117, 2123 et seq; 
Fr. arts 2117, 2123 et seq; Hay. arts 


1884, 1890 et sea; It. arts 1970, 1973; 


La. Rev. arts 3321-3328;, Per. art 
2034; Que. arts 2020, 2034 et sea; 
Ven. arts 1955-1958; Tureaud  v. 
Gex, 21 La. Ann. 253; Harmon vy. 


Ryan, 10 La. Ann. 661. 

{a] Judgment must be a domestic 
one.—Civil codes: Bol. art 1471; Ven. 
art 1838. 

{b] Judgment must be in per- 
sonam; an attachment proceeding af- 
fects only the property attached. 
Herber v. Abbott, 39 La. Ann. 1112, 
3S 259. 

{c] Judgment must be signed.— 
Marchal v. Hooker, 27 La. Ann. 454. 

{d] It must be for a specific sum; 
merely directing the return of notes 
and money with costs effects, as to 
the latter only, a hypotheca. Jar- 
troux v. Dupeire, 2 La. Ann. 608. 

{e] Judgment merely directing 
execution of a bond for a specific sum 
will not afford a basis for a judicial 


hypotheca. Dickson’s Succ., 37 La. 
Ann, 795. 
{f] Restriction to particular prop- 


erty.—It cannot, without the hypothe- 
cary’s consent, be restricted to any 
particular property of the debtor. 
Hadwin v. Fisk, 1 La. Ann. 43, 44 
(“A judgment becomes, as soon as it 
is pronounced, the property of the 
person in whose favor it is rendered, 
takes effect as a mortgage from the 
day when it is duly recorded, and may 
be enforced upon all the immovables 
and slaves which the debtor owns or 
subsequently acquires’). 

[g It does not extend to lands 
outside the jurisdiction.—Williamson 
vy. His Creditors, 5 Mart. (La.) 618. 

[h] Judgment against heir effects 
a judicial mortgage of his interest in 
a succession. Smith v. Charles, 27 
La. Ann, 503. 

{i] Bank of judicial hypotheca.— 
Rochereau v. Colomb, 27 La. Ann. 337. 

{j] Surplus from prior hypotheca. 
—'The judicial hypothecary is not en- 
titled to share in the surplus arising 
after the satisfaction of a prior hy- 
potheca. Denegre v. Mushet, 46, La. 
Ann. 90, 14 S 348. 

[k] Affects debtor’s unregistered 
property.—Dickson vy. Hynes, 36 La. 
Ann. 684; Gallaugher v. Hebrew 
Cong., 35 La, Ann. 829; Logan v. Her- 
bert, 30 La. Ann. 727. — 

{1] Sale under subsequent judg- 
ment.—The judicial hypothecary can- 
not prevent sale of property under a 
subsequent judgment. Young v. 
Municipality No. 1, 5 La. Ann. 736. 

[m] Judicizl hypotheca resulting 
from the registry of a federal court 
judgment may be enforced in the 
state court. Adams v. Coons, 37 La. 
Ann. 305. 
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wise restricted to immovables and entitles the 


creditor to apply the fruits thereof on interest 


contract is like- 


[n] Judgment against a tutor 
during the pupil’s minority, for mon- 
eys received, affords no basis for a 
hypothecary action. Cochran v. Vio- 
let; 37 Iua, Ann. 222, 

Judgment lien of Anglo-American 
law see Judgments 34 C. J. p 567 et 


seq. 

55. [a] Consensual contract.—(1) 
In Barretto v. Barretto, 37 Ph. 234, 
Justice Torres refers to antichresis 
as ‘‘a consensual contract.” See also 
infra § 156 et seq. (2) But the codes 
which preserve the distinction gen- 
erally class antichresis as a “real” 
contract. Civil codes: Arg, (1912) pp 
681, 682; Guat. (1877) Index p vii. 

56. Civil codes: Arg. art 3273 
(3239); Belg. art 2085; Bol. art 1429; 
Braz. art 805; Ch. art 2435 et seq; 
Col. art 2458; Cuba art 1881; Dom. 
art 2085; Ec. art 2417; Fr. art 2085 
{see Marquise de Portes v. Hurlbut, 
44° Nw JS Hal 517; 1eeAw 8917s" Guat. 
arts 2008, 2012; Hay. art 1852; Hond. 
art 2164; It. art 1891; Jap. art 356; 
La. Rev. art 3176; Mex. art 1810 et 
seq; Nic. art 3899; Pan. art 1622; 
Pan, Canal Z. art 2458; Per. art 2009; 
Ph. art'1881; P. R. § 1782; Salv. art 
2181; Sp. art 1881; Ur. art 2349; Ven. 
art 192793’ Rom. art 1697; ‘Payne Vv. 
Habbard, 42 La. Ann. 395, 7 S 572; 
Smith sv. »Labor, 7 Da. Ann’) 582; 
Garcia v. Garcia, 7 La. Ann. 525; 
Pickersgill v. Brown, 7 La. Ann. 
297; Macapinlac v. Gutierrez Repiae, 
43 Ph. 770; Valencia v. Acala, 4% Ph. 
177; Barretto v. Barretto, 37 Ph. 234; 
De la Vega v. Ballilos, 34 Ph. 683; 
Aldea v. Fuentes, 24 Ph. 303; Eglauch 
v. Labadie, 21 Que. Super. 481. 

[a] History.— ‘The plaintiffs were 
unable to prove a character distinct 
from that of owner, by due and suf- 
ficient proof of a titie under mort- 
gage, or that of antichresis, which 
latter was certainly unknown in the 
Philippine Islands before the publica- 
tion of the Civil Code, except in ex- 
ceedingly rare cases of pretorian 
pleages judicially established and ap- 


proved.” Jumero v. Lizares, 17 Ph. 
112, 116. . 
[b] Common-law counterparts.— 


“Analogy between Roman law and an 
obsolete phase of English law is sug- 
gested by the antichresis. This was 
a kind of pledge where the creditor 
kept the fructus in lieu of interest 
(Dig) xx: 1, 11,.1).. It may be com- 
pared with the mortuum vadium or 
Welsh mortgage, the Wnglish security 
having’ been possibly derived from 
the Roman (Edwards, 223). In the 
vivum vadium (Co. Litt., 205a), the 
analogy was less striking, for there 
the receipt of profits was not in the 
nature ot interest, but rather of part 
payment of the principal.” Williams 
Inst. Justinian Illustrated by Eng. 
L. (2d ed) p 114. \ 

{[c] Wature—(1) “This is a high 
species of security, over which the 
law watches benignantly; because, 
though one of choice and convenience, 
very frequently, it is commonly the 
resort of distress in the last alterna- 
tive, when all other means of raising 
money have failed. It was this high 
species ot security, that Fort & Storey 
received from Livingston; or their 
contract cannot be comprehended 
within any of the provisions of the 
Civil Code of Louisiana. If anything 
else, it is a contract unknown to the 
laws of that state. We class it with 
the antichresis; not because thé in- 
strument between the parties pro- 
vides specifically in every particular 
for the rights and obligations of par- 
ties to the antichresis; but because 
it does so, in the main and subse- 
quental requisites of such a contract, 
and from those main and substantial 
particulars in this contract, being ir- 
reducible to any other kind of con- 
tract provided for by the laws of 


and principal of his ¢laim.°® 


The title remains in 


Louisiana. The property was put 
into the possession of Fort & Storey; 
they looked to it to reimburse them, 
upon the failure of Livingston to 
pay; upon that failure, it did not, 
from the terms of the counter-letter, 
become theirs absolutely; as, we see, 
would have been the case, if it had 
been a vente a rémeré. It was to be 
sold at public auction; and if a sale 
should be made for more than they 
had advanced the residue was to be 
paid to Livingston. But no such sale 
could be made, without a judicial 
sentence; such a decree was not ob- 
tained; no sale was made: so the par- 
ties stood under the contract on the 
Ist of February, when Livingston 
first failed to pay, as they did when 
it was first entered into. It is there- 
fore plain, that Fort & Story acquired 
no absolute property in the lot and 
buildings, under the contract of the 
25th of July, 1822; and if they did 
not, it was only a pledge or anti- 
chresis for their ultimate reimburse- 
ment.” Livingston v. Story, 11 Wet. 
(UF S230 1,5389, -9' Le ed 462 sy 
“The respective rights and obliga- 
tions of the parties to a contract of 
antichresis, unaer the Civil Code, ap- 
pear to be similiar and in many re- 
spects identical with those recognized 
in the equity jurisprudence of tng- 
jand and America as inciaent to the 
position of a mortgagee in posses- 
sion, in reference to which tne fol- 
lowing propositions may be taken to 
be estabiisned, namely, that 1f the 
mortgagee acquires possession in any 
lawful manner, he 1S entitied to re- 
tain such possession until the in- 
debtedness 1S Savisned ana the prup- 
erty redeemed; that the non-payment 
or the aebt within tne term agreed 
does. not vest the ownership of the 
property in the creditor; v.hat the 
general duty or the mortgagee in pos- 
session towards the premises is that 
of tne ordinary pruagent owner; that 
the mortgagee must account for the 
rents ana profits of the iand, or its 
value for purposes of use ana occupa- 
tion, any amount thus reatized go- 
ing towards tne discharge of tne 
mortgage debt; that if the mortgagee 
remains in possession after the mort- 
gage debt has been satistied, he be- 
comes a trustee tor the morcgagor as 
to the excess of the rents anu profits 
over Such debt; and, lastly, that the 
mortgagor can only enforce his 
rights to the land by an equitabie 
action for an account and to reaeem. 
3 Pom. Eq. Jur. secs. 1215-1213.” 
Macapinlac vy. Gutierrez Kepiae, 43 
Ph. 770, 786. 

Ld] WDisvinguished from hypotheca, 
—(1) “A mortgage in favor of one 
creditor, not put into action by fieri 
tacias or writ of seizure, may coéxist 
with an antichresis in favor ot an- 
other creaitor. ‘Ine antichresis op- 
erates upon the fruits, which the 
creditor, noiding it, is thereby author- 
ized, by his debtor, to gather. A 
mortgage aifects the land. if the 
holder of the antichresis gathers the 
fruits before the mortgage creditor 
Selzes, he can apply them to his aept. 
Just as the owner himself wouid have 
held the gathered fruits free from 
the mortgage, had he granted no anti- 
chresis. The creditor in antichresis, 
when he has gatnered the fruits, 
owés his account to the owner, and 
not to the inactive mortgagee. But 
having agreed with the owner, to 
whom alone he is bound to account, 
to apply the proceeds of the gathered 
crops to his debt, he and the owner 
are obviously free to waive that ap- 
plication and use them in some other 
way. The owner might have Spent 
them as he pleased, if he had not 
granted the antichresis; and the 
creditor in antichresis may, at his 
request, do the same. To illustrate 


a ee i i cr a el 
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the debtor despite any contrary stipulation,®’ but 
the ereditor takes, and may retain, possession until 
Meanwhile, however, he 
may bring proceedings to collect the debt,°® or may 
lease the subject matter to a third party.®° 
other hand, the creditor is liable for taxes and simi- 


payment of the debt.°® 


the case in a simple form, suppose A 
gives to B in antichresis a slave, 
which he afterwards mortgaged to C. 
It is agreed that B shall hire out the 
slave, collect his wages, apply ten 
per cent of them to clothing the 
slave, and the residue to the payment 
of A’s debt to him. B extravagantly 
spends twenty per cent of the wages 
received in clothing the slave, credits 
the balance upon the debt, and ren- 
ders to A an account showing such 
application, which A approves. Can 
C, who has not made a seizure, after- 
wards complain, and open his ac- 
count? Clearly not.’ Pickersgill 'v. 
Brown, 7 La. Ann. 297, 314. (2) Hy- 
potheca generally see supra § 152. 

{[e] Distinguished from sale sub- 
ject to redemption.—(1) ‘From the 
insufficiency of the sum stated as the 
price, and it being the mortgage debt 
with interest and costs, the peculiar 
feature of dividing the payment for 
the return of the price, and declaring 
the forfeiture on the failure to pay 
the first instalment, we are of the 
opinion that the contract is pigniora- 
tive in character and the property 
was placed in the possession of the 
creditor for the purpose of securing 
the debt due by defendants to plain- 
tiff. It comes under the definition 
of anantichresis. R.C. 3176.” Payne 
v. Habbard, 42 La. Ann. 395, 397, 75 
572. Compare Livingston v. Story, 
11, Pet.-(U. S.)° 351; 9 Li. ed. 746. (2) 
“The pertinent part of the contract 
Pxhibit A reads thus: ‘We, Daniel 
Adepueng and Dionisia Valencia, ac- 
knowledge being indebted to Severino 
Agbagala in the sum of P6.75, which 
we will pay with the fruits of the 
jand the possession of which we now 
turn over to him. We have mort- 
gaged it for P6.75, it being cove- 
nanted that we may redeem it by 
paying the same price, without tak- 
ing into account the fruits of the land 
and the interest on the money.’... 
We are of the opinion that the con- 
tract herein above copied is a con- 
tract of antichresis and not of sale 
with the right of repurchase.” Va- 
lencia-v. Acala, 42 Ph. 177, 178, 179. 
(3) In De la Vega v. Ballilos, 34 Ph. 
683, 687 the instrument which was 
declared antichresis and not pacto 
de retro read as follows: ‘“‘Whereas 

'on this day I have mortgaged the 
two parcels of land above-mentioned 
to the said D. Tomas Ballilos for the 
sum of P430 and for the term of eight 
years, counting from this date, at the 
expiration of which I may redeem 
them; that should I not then do so, 
the said lands shall continue to be 
mortgaged until I have the money 
available wherewith to redeem them; 
therefore, I hereby mortgage the two 
parcels of land hereinabove men- 
tioned to D. Tomas Ballilos for the 
said sum of P430, which I have re- 
ceived from him in current coin, and 
as the same was not received in our 
presence, we waive the exception of 
money not paid in cash; therefore, 
henceforth and during the period 
above stipulated, I grant and convey 
my ownership and possession in the 
said. two parcels of land to the said 
D. Tomas Ballilos in order that he 
may manage and enjoy the same in 
consideration of the sum for which 
they are mortgaged.” See Davis v. 
Neyra, 24 Ph. 417. (4) Pactum de 
retroemendo see infra § 155. 

{f] Judicial antichresis.—Besides 
the consensual antichresis hereinbe- 
fore defined, the Spanish law recog- 
nizes a ‘‘prenda pretoria” or judicial 
one by which property is awarded 
by the court to a creditor by way of 
security with the obligation to ac- 
count for its fruits. Civil codes: Ch. 
art 2445; Col. art 2468; Ec. art 2427; 
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Nic. art 2445; Pan. Canal Z. art 2468; 
Salv. art 2394; Escriche Diccionario p 
1431; Jumero v. Liiares, 17 Ph. 112, 
116 (per Arellano, C. J.). 


{g] Duration of the contract is 
limited in some jurisdictions to ten 
years. Civil codes: Jap. art 366; 
Mex. art 1819 (presumption of pay- 
ment). 

[h] Dominium remains in_ the 
creator of the antichresis. Civil 
codes: Arg. arts 3241-3243; Ch. art 
2436; Col. art 2459; Ec. art 2418; 


Mex. arts ‘1810, 1822; Nic. art 3902; 
Pan. Canal Z. art 2459. 

{i] Rights of other creditors or 
purchasers.—(1) It is subject to the 
rights of other creditors having a 
prior privilege or hypotheca. Civil 
codes: Arg. art 3290 (3256); Belg. 
art 2091; Bol. art 1435; Ch. art 2438; 
Col. art 2461; Dom. art 2091; Ec. art 
2420; Fr. art 2091; Guat. art 2017; 
Hay. art 1858; La, Rev. art 3181; 
Nic. art 3906; Pan. Canal Z. art 2461; 
Per. art 2019; Salv. art 2387; Ur. art 
2352; Rom. art 1703. (2) But it may 
be enforced against all subsequent 
purchasers and creditors. i 
codes: Arg. art 3288 (3254); Belg. 
art 2091; Bol. art 1435; Braz. art 808; 
Dont Zart.22000 so Br.vart ©20913=' Pant 
art 1626; Ur. art 2352; Hay. art 1858; 
Rom. art t7038. 

57. Civil codes: Arg. art 3286 
(3252); Belg. arts 2085, 2088; Bol. art 
1432; Ch. arts 2438, 2441; Col. arts 
2461, 2464; Cuba art 1884; Dom. art 
2088; Ke. arts 2420, 2423; Fr. art 2088; 
Guat. art 2013; Hay. art 1855; Hond. 
art 2184; It. art 1894; La. Rev. art 
3179; Mex. art 1821;.Nic. art 3919; 
Pan, art.1625;'Pan: Canal Z. arts 
2461, 2464; Per. arts 2015, 2018; 
Phi arteis84; PPR. §Sel785soSalv. art 
2184 [art 2390 seems to authorize a 
contrary stipulation]; Sp. art 1884; 
Ur. arts 2352, 2355; Ven. art 1932; 
Rom. art 1701; Barretto vy. Barretto, 
37 Ph. 234. é 

[a] Prescription.—‘‘The legal na- 
ture of the contract in question hay- 
ing thus been determined, it is evi- 
dent that the antichretic creditor and 
his successors in interest cannot ac- 
quire ownership by prescription of 
the realty given in antichresis.” 
Valencia v. Acala, 42 Ph. 177, 180. 
Bee Barretto v. Barretto, 37 Ph. 234, 
a . 

58. Civil codes: Arg. arts 3279 
(3245), 3261; Belg. art 2087; Bol. art 
1431; Braz. art 806; Ch. arts 2440, 
2444; Col. arts 2463, 2467; Cuba art 
1883; Dom. art 2087; Ec. arts 2422, 
2426; Er.-art 2087;. Hay. art 1854; 
Hond: art: 2171 (1); it. art 1893; La. 
Rev. art 3178; Mex. art 1814; Nic. art 
3906 (1); Pan. art 1624; Pan. Canal Z. 
arts 2463, 2467; Per. art 2018; Ph. art 
1883; P. R. § 1784; Salv. arts 2389, 
2393; Sp. art 1883; Ur. art 2358; Ven. 
art 1829; Rom. art 1700; Barretto v. 
Barretto, 37 Ph. 234. 

“It is of the essence of the contract 
of antichresis, as of all contracts of 
pledge, that the creditor be put in 
actual possession of the property 
which it affects; and, as Dunlap, Mon- 
cure & Co. did not take actual pos- 
session in this case, but suffered the 
plantations to remain in possession 
of their debtor, as owner, and made 
a contract with him in relation to 
the supplies they were to furnish, I 
am of opinion, that they can set up 
no right under the _  antichresis.” 
Garcia v. Garcia, 7 La. Ann. 525, 527. 
“It is undeniable that the debtor, 
Pefia, cannot reacquire the enjoy- 
ment of the land that is the subject 
of the antichresis, without previously 
paying in full what she owes to her 
creditor.” Aldea v. Fuentes, 24 Ph. 
3038, 308. “Neither was there ever 
any contract of antichresis by reason 
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lar charges as well as for expenses of preservation 
and repair;*! but he may escape this obligation by 
calling upon the debtor to reénter;®? and the parties 
may set off principal and interest against fruits.®* 
Under some codes, the contract must be in writing,®* 
but by others, mere delivery of possession suffices.®° 


of the said contract of loan, as is 
provided in articles 1881 and those 
following of the Civil Code, inasmuch 
as the creditor-plaintiff has never 
been in possession thereof, nor 
has he enjoyed the said property, 
nor for one moment ever received 


its rents.” Alcantara v. Alinea, 8 
PWS DLS; 
59. Civil codes: Arg. art 3285 


(3251); Belg. art 2088; Bol. art 1432; 
Ch, art 2444; Col. art 2467; Cuba art 
1884; Ee. art 2426; Fr. art 2088; Hay. 
art 1855; It. art. 1894; La. Rev. art 
3179; Mex. arts 1814 (III), 1821;'’Pan. 
art 1625; Pan. Canal Z. art-.2467; Ph. 
art 1884 [Code Civ. Proc. §§ 255-2611]; 
P. R. § 1786; Sp. art 1884; Ur. arts 
2355, 2358; Ven. arts 1931, 1932; Rom. 
art 1701; Salv. art 2190. 

60. Civil codes: Braz. art 806; Mex. 
art 1814. 

61. Civil codes: Arg, arts 3292 
(3258)-3294 (3260); Belge. art 2086: 
Bol. art 1430; Braz. art 807; Ch. art 
2440; Col. art 2463; Cuba art 1882; 
Dom. art 2086; Ec. art 2422; Fr. art 
2086; Guat. art 2011; Hay. art 1853: 
Hond. art 2172; It. art 1892; Jap. art 
357; La. Rev. art 3177; Mex. art 1815; 
Nic. art 3967; Pan. art 1623; Pan. 
Canal Z. art 2463; Per. art 2013; Ph. 
art 1882; P. R. § 1788; Salv. art 2186: 
Sp. art 1882; Ur. art 2354; Ven. art 
1930; Rom. art 1699; Garcia v. Garcia, 
7 La. Ann, 525. 

62. Civil codes: Belg. art 2087: 
Bol. art 1431; Cuba art 1883; Dom. 
art 2087; Fr. art 2087; Hay. art 
1854; It. art 1893; La. Rev. art 3178: 
Pan. art 1624; Ph. art 1884; P, R. 
§ 1784; Sp. art 1883; Ven. arts 1829, 


ee eae art 1700. 

. ‘Civil codes: Arg. arts 3281 
(3247), 3258; Belg. art 2089; Bol. art 
1433; Ch. art 2443; Col. art 2466: 


Cuba art 1885; Dom. art 2089; Ee. art 
2425; Fr. art 2089; Hay. art 1856: 
Hond. art 2191; It. art 1895; La. Rev. 
art 3180; Nic. art 3926; Pan. art 1627: 
Pan. Canal Z. art 2466; Per. art 2011 
(authorizing such a stipulation only 
where the requirements of a public 
instrument are met); Ph. art 1885; 
P. R. § 1786; Salv. art 2189; Sp. art 
1885; Ur. art 2307; Ven. art 1933. 

64. Civil codes: Belg. art 2085; 
Bol. art 1429; Dom. art 2085; Fr. art 
2085; Guat. art 2009; Hay. art 1852: 
La. Rev. art 3176; Mex. art 1811 
(requiring a public instrument); Per. 
art 2010 (requiring a public instru- 
ment and specifying its contents); 
Ur. art 2350; Hond. art 2165; Nic. 
art 3900 (public instrument). 

“The agreement of Mary Tabor to 
hire the slave until the debt due by 
her to the plaintiff was paid, amounts 
to an antichresis, and to be binding 
on the property, should have been 
reduced to writing. Code, art. 3143. 
The defendants, on this ground, ob- 
jected to evidence of the contract. 
It was admitted by the court to prove 
a contract of hire, but the court and 
jury appear, by their verdict and 
judgment, to have disregarded it as 
proving a pledge of the slave and her 
hire until payment of her price; and 
we think with them, it should have 


had no binding effect uyon the prop- 
Stat Smith v. Tabor, 7 La. Ann. 

65. Civil codes: Arg. art 3274 
(3240); Ch. art 24387; Col. art 2460: 
He. art 2419; Pan. Canal Z. art 2460; 


Salv. art 2386. 

“That the said verbal contract of 
antichresis was not set out in some 
document is not contrary to what 
has been said, since the same, being 
a consensual contract, has the ele- 
ments enumerated in article 1261 of 
the Civil Code and was complied with 
and carried into effect without any 
difficulty whatsoever from the year 
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[§ 155] (5) Pactum de Retroemendo (Fr. Vente 
& Rémére; It. Riscatto Convenzionale; Sp. Pacto 
Besides the several 
forms of pledge already discussed,°* there is in use in 


de Retro; Port., Retrovenda). 


MODERN CIVIL LAW 


some civil law jurisdictions a contract which, al- 


1888 until 1912, that is, during more 
than 24 years, without any protest 
or objection on the part of any of 
these who could and probably had the 
right to i Tt Barretto v. 
Barretto, 37 Ph. 234, 252. 

66. See supra §§ 152-154. 

67. Civil codes: Arg. arts 1400 
(1366), 1414, (1880) et seq; Belg. arts 
1659-1673; Bol. arts 1072-1085; Braz. 
arts 1140-11438; Ch. arts 1881-1885; 
Col. arts 1939-1943; C. R. art 1094 
et seq; Dom. arts 1659-1673; Ec. arts 
1872-1876; Fr. arts 1659-1673; Ger. 
arts 497-503; Guat. arts 1619-1629; 
Hay. arts 1444-1453; It. arts 1515— 
1527; Jap. arts 579-585; La. Rev. arts 
2567-2588; Neth. arts 1555-1568; Nic. 
art 2676; Pan. Canal Z. arts 1939- 

- 1943: Par. arts 1366,.1367; Per. arts 
1448-1458; Ph. arts 1507-1520 [these 
provisions have not been repealed by 
subsequent legislation. Mortera_ v. 
Martinez, 14 Ph. 541]; P. R. §§ 1410- 
1423: Que. arts 1546-1560; Salv. arts 
1679-1683; Sp. arts 1507-1520; Ur. 
arts 1748-1754; Ven. arts 1576-1588 
{arts 1492-1494 provide for eer 
tracto legal’]; Rom. arts 1372-1387; 
Keough v. Meyers, 43 La. Ann. 952, 


9 S 913; Henkel v. Mix, 38 La. Ann. 
271; Jackson v. Lemle, 35 La. Ann 
855; Leva v. Ward, 32 La. Ann 
784: Bevans v. Weill, 30 La. Ann 
185; Soulie v. Ranson, 29 La. Ann 
161; Carter v. Williams, 23 La. Ann 
281; Smoot v. Baldwin, 1 Mart. N.S 


Manalo v. Gueco, 42 Ph. 


La.) 528; 
pee vy. Adove, 42 Ph. 302; 
Gatmaitan v. Nepomuceno, 42 Ph. 


295; Santos v. Crisostomo, 41 Phi342); 
Feliciano v. Limjuco, 41 Ph. 147; 
Dimatulae v. Coronel, 40 Ph. 686; 
Tiongceo v. Navarro, 40 Ph. 331; Chin- 
chilla v. Rafel, 39 Ph. 888; Racca v. 
Viloria, 26 Ph. 120; Tuazon v. Goduco, 
23 Ph. 342; Lichauco v. Berenguer, 20 
Ph. 12; Buencamino vy. Viceo, 13 Ph. 
97; Espiritu v. Luis, 5 Ph. 482; La 
Font v. Pascasio, 5 Ph. 391; Villarruel 
v. Encarnacion, 5 Ph. 360; Gonzalez 


Franqui v. Brice, 27 P. R. 64; Mo- 
nagas v. Albertucci, 17 P. R. 684; 
Salvas yv. Vassal, 27 Can. S. C. 68; 


Leger v. Fournier, 14 Can. S. C. 314; 
Trudel v. Bouchard, 27 LCJur (Que.) 
218. 

‘It is true, very true indeed, that 
the sale with right of repurchase is 
employed as a method of loan; it is 
likewise true that in practice many 
cases occur where the consummation 
of a pacto de retro sale means the 
financial ruin of a person; it is also, 
unquestionable that in pacto de retro 
sales very important interests often 
intervene, in the form of the price of 
the lease of the thing sold, which is 
stipulated as an additional covenant.” 
Manresa Civ. Code p 274 [quot Li- 
chauco v. Barenguer, 20 Ph, 12, 18]. 
“Tt is settled, beyond the possibility 
of a doubt, that a bona fide sale of 
property for valuable consideration, 
coupled with the pact of redemption, 
transfers the ownership to the pur- 
chaser, under a condition suspensive 
as to the vendor, resolutory as to the 
vendee, and that the creditors of the 
former cannot, where the sale is duly 
recorded, treat the transaction as of 
a different nature, so as to subject 
the property to their claim without 
first attacking the sale directly and 
having it judicially. annulled, or 
modified according to the true intent 
of the parties.” Lawler v. Cosgrove, 
39 La. Ann. 488, 490, 2S 34. 

[a] Historical.—‘It originated, so 
far as its Spanish history is con- 
cerned, in the Province of Catalonia 
and was devised to assist landhelders 
in cultivating their land. A land- 
holder, not having sufficient funds 
with which to properly cultivate his 


various parcels, would obtain a loan, 
selling, as security for the loan, one 
of the parcels, reserving the right to 
repurchase the same. The time with- 
in which the borrower could make 
the repurchase was generally not 
known. It depended either upon the 
time when he could sell the crop 
which he, perhaps at the time, had 
in the warehouse, or upon the time 
when he could harvest and market 
the crops for the cultivation and har- 
vesting of which the money was bor- 
rowed. This being so, the precise 
time fdr repurchase could not, as a 
general rule, be fixed. The borrower 
could not say that he weuld repay it 
Six months, or nine months, or a year 
from date, or at any other specific 
time. It depended on when the crop 
was ripened and ready for harvest 
and when it could be marketed 
thereafter. These things were, in 
turn, dependent upon so many un- 
certainties that it became the cus- 
tom to leave the time during which 
the repurchase could be made en- 
tirely to the will of the vendor. So 
thoroughly was this understood that 
the contract in Catalonia was called 
a venta a carta de gracias. This 
special and distinctive feature was 
carried into the Civil Code.” Lucido 
Vv. (Calupitan, 27) he L485 ely 2. 

[b] Prohibiting or repealing stat- 
utes.—(1) In some jurisdictions this 
contract is prohibited. Civil codes: 
Guat. art 1644; Pan. art 1227; Port. 
art “L687: (2) In others, provisions 
authorizing it have been repealed. 
Civil codes: Cuba art 1507 et seq 
[repealed by Military Ord. No. 191 


Aus, 2059 L901, 108 IGaz.e Augie at, 
1901]; Mex. arts 2901-2919 (re- 
pealed). 

[c] Compared to common-law 


mortgage.—(1) The contract is sub- 
stantially the same as the common- 
law mortgage in its second stage, 
being a conveyance subject to con- 
dition subsequent. 9 HneyePl&Pr p 
1z0 (where the present writer said 
that “the mortgage [in its second 
stage] becomes:a pledge changing 
suo motu into an estate in fee upon 
the mortgagor’s default. ... With a 
contract like this, vesting title of it- 
self, there was no place for judicial 
proceedings, and the foreclosure ac- 
tion was rendered not only unneces- 
sary but impossible’’). (2) But, of 
course, the mortgage of modern 
common-law jurisdictions is not sim- 
ilar to the vente a rémeré. Miller v. 
Shotwell, 38 La. Ann. 890. 
Louisiana, an instrument “executed 
by the plaintiffs, in which they state 
that provided the vendor pays a note 
to which they have bound themselves 
as sureties, they will re-sell and re- 
convey the negroes mentioned in the 
bill of sale” was construed as fol- 
lows: “It appears to us to be a 
contract of sale, with the power or 
right of redemption annexed, vente 
a rémeré. The expressions certainly 
make it such. The intention of the 
parties, as far as we can gather it, 
also supports this construction. It 
is clear the plaintiffs were not satis- 
fied with any thing else for their 
security but a sale, pure and simple; 
that a mortgage or a contract of 
sale, on a suspensive condition, was 
net within their contemplation. The 
price stipulated, the delivery ex- 
pressed, and their promise to re-sell 
and re-convey, if the vendor should 
comply with his engagement, exclude 
the idea that any thing else was in- 
tended’. Smoot v. Baldwin, 1 Mart. 
N.S. (La.) 628, 529, 5380. 

[a] Distinguished from anti- 
chresis.—(1) ‘‘What kind of a sale 
was that made by Palma te the 


(3) 2 On 
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though in form a sale, contains a clause providing 
for redemption within a fixed period and is often 
employed as a species of security which takes the 
place of a pledge.® 


The contract must not be 


plaintiff? Was it a sale with the 
right to repurchase, or one of anti- 
chresis? A mere reading of the con- 
tract entered into between the plain- 
tiff and Julian Palma is sufficient to 
show that the sale was one with the 
right to repurchase within the period 
of two years. This is specifically 
stated in the contract. The parties 
agreed that if Palma did not repur- 
chase this property within two years, 
the plaintiff would become the abso- 
lute owner. The document itself says 
that the sale was one of venta con 
pacto de retro. It was so treated by 
all of the parties, and the trial court 
found that the sale was one of this 
class. There is not the slightest 
room for doubt as to the intention of 
the parties. Neither is there room 
for any other construction or inter- 
pretation of the contract. The con- 
tract speaks for itself in plain, un- 
equivocal words. This contract is 
defined and governed by article 1507 
et seq. of the Civil Code. It is here 
recognized as a contract of pacto de 
retro. The rights and obligations of 
the parties to this contract are stated 
in those articles, The contract being 
a sale with the right to repurchase, 
it cannot be one of antichresis.” 
Davis v. Neyra, 24 Ph. 417, 419. See 
Livingston v. Story, 11 Pet. (U. S.) 
351, 9 L. ed. 746; Payne v. Habbard, 
42 La. Ann. 395, 396, 7 S 572; Santos 
v. Crisostomo, 41 Ph. 342, 347. (2) 
Antichresis generally see supra § 


154. 

{e] Distinguished from hypotheca. 
—(1) Ware v. Morris, 23 La. Ann. 
665; Carter v. Williams, 23 La. Ann. 
281; Gatmaitan v. Nepomuceno, 42 
Ph. 295; Racca v. Viloria, 26 Ph. 120; 
Tuazon v. Goduco, 23 Ph. 342; Mor- 
tera v. Martinez, 14 Ph. 541; Interna- 
tional Banking Corp. v. Martinez, 10 
Ph. 252; Villarruel v. Encarnacion, 5 
Ph. 360. (2) Prior to Act No. 1108 
the vendor had no right to have his 
interest registered (Villarruel vy. En- 
carnacion, supra), (3) and that act 
did not change the nature of the 
transaction (Montera v. Martinez, 
supra), (4) but the pacto de retro 
may now be registered in the same 
way as a hypotheca (Cabanes v. La- 
guna Register of Deeds, 40 Ph. 620; 
Montiero v. Salgado, 27 .Ph. 631). 
ST hee ge Sel generally see supra 
§ 


{f] Dation en paiement.—(1) “It 
may well be, that the act of January 
3, 1889, which is ostensibly a sale by 
Keough to Meyers & Co., the con- 
sideration of which was the return 
te him of his two notes of $875 
each, aggregating $1750, was not in 
reality a Sale, as there was really no 
price paid, or to be paid; but this 
would not make it to be a mortgage 
under any circumstance, for the very 
obvious reason, ‘that there existed no 
sensible reason for a transaction be- 
tween the parties under that form, 
inasmuch as the debt which could 
have been thus secured was at that 
time guaranteed by a vendor’s priv- 
ilege and a special mortgage on the 
same property. The transaction was 
rather a dation in payment of the 
property by Keough to Meyers & Ca., 
in consequence of which his liability 
to them on the two notes was ex- 
tinguished, which were cancelled and 
returned to him.” Keough v. Meyers, 
43. la. Ann. 952, 955, 9°S 913: (2) 
“The agreement with pacto de retro 
added to the above-mentioned con- 
tract does not destroy or weaken the 
validity and sufficiency of the con- 
tract of purchase and sale of said 


land.” Guillermo vy. Matienzo, 8 Ph. 
BOSmie Ty Le 
{s] Immovahbles as well as mov- 
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ables (1) may comprise the subject 
matter (Pitts v. Lewis, 7 La. Ann. 
552; Bullard v. Phillips, 3 La. 151. 
Compare Leblane v. Bouchereau, 16 
La. Ann. 11; Chinchilla v. Rafel, 39 
Ph. 888), (2) except as otherwise 
provided by statute (Arg. Civ. Code 
art 1390). 

{h] Stipulation for return.—(1) 
“Tt is elementary that there is no 
vente a réméré unless the right to 
take back the property, on refunding 
the price, be stipulated in the act of 
Sale, so as to form one of the reser- 
vations of it, and that if it is ap- 
pended by a subsequent act to a sale 
originally _pure and simple, it is 
either a resale or a promise to sell.” 
Pitts v. Lewis, 7 Las Ann. 552. (2) 
“The only inquiry is, as to the rights 
which Phillips himself acquired un- 
der the act of December 29th, 1830. 
That act has been treated in argu- 
ment as a vente &4 réméré. We can- 
not view it in that light. There is 
no vente @ réméré without a stipula- 
tion for the return of the _ price. 
Here nothing is said about the price. 
The validity of the contract is made 
to depend on the payment of notes, 
which form no part of the considera- 
tion. of it.’ Downes v. Scott, 3 La. 
Ann. 278, 279. (3) A mere option to 
purchase on the same terms as others 
is insufficient. Cruz v. Joaquin, 2 
Ph, 5038. But in Alcantara v. Alinea, 
8 Ph. 111, 113, 116, a majority of the 
court upheld ‘‘a contract of loan and 
a promise of sale of a house and lot, 
the price of which should be the 
amount loaned, 
period of time such amount should 
not be paid by the debtor-vendor of 
the property to the creditor-vendee of 
Same.”’ Justice Willard, dissenting, 
said: “This contract violates the 
fundamental] principle of the Spanish 
law, which does not permit a debtor, 
at the time he secures a loan of 
money, to make an agreement 
whereby the mere failure to pay the 
loan at maturity shall divest him 
irrevocably of all his interest in the 
specific property mentioned in the 
agreement without any right on his 
part to redeem or to have the prop- 
erty sold to pay the debt. (Civil 
Code, arts. 1859, 1872, and 1884).” 

[i]. The price (1) must be speci- 
fied. Hutchings v. Field, 10 La, 237, 
243 (‘we are of opinion that this is 
riot evidence of a sale of the slaves. 
No price is stipulated. It is true, a 
consideration for the contract, such 
as it existed, is stated, to wit: that 
the other contracting parties had be- 
come his indorsers, and bound them- 
selves to pay certain sums of money 
if he did not, upon demand and 
notice. And the declared intention of 
the parties, was, to secure and in- 
demnify the indorsers in the event 
of their being rendered liable, and on 
their payment of the notes. It is also 
true, words of conveyance, such as 
are usual in contracts of sale, are 
employed. But we are to look at the 
Substance and essence of contracts, 
rather. than their form. The expres- 
sions used in the act, that the parties 
are to hold the property until they 
shall be fully satisfied on account of 
their indorsements, repels the idea of 
a sale. The agreement, as to the sale 
of the land on credit, is evidence of 
a mandate accepted by the indorsers. 
Instead of selling the land, which, we 
think, stands on the same footing 
with the slaves as to the title of the 
indorsers, they sold the slaves. It is 
contended that this is a sale with the 
right of redemption. A right to re- 
fund the price and take back the 
property, necessarily Supposes that 
a price has been stipulated. In this 
case we think there was no determi- 
nate price. The intention of the par- 
ties evidently was to affect the prop- 
erty which formed the object of the 
contract to the payment of such sums 
as the indorsers might be obliged to 
pay to the bank: and the contract 
contains all the essentials of a mort- 
gage, according to the definition of 
the Code. Articles 3245, 4349. It is 


if -within a fixed, 
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true, possession of the slaves was 
given to the indorsers, but it is not 
of the essence though of the nature 
of the contract of mortgage, that the 
mortgagor should remain in posses- 
sion’). (2) And must not be grossly 
disproportionate to the value of the 
property. Baker v. Smith, 44 La. 
Ann. 925, 11 S 585; Howe vy, Powell, 
40 La. Ann. 307, 4 S 450; Leblanc v. 
Bouchereau, 16 La. Ann. 11.. In 
Payne v. Habbard, 42 La. Ann. 395, 
396, 7 S 572 it was observed: ‘The 
deed from defendants to plaintiff de- 
clares the price to be $1354.46. The 
vendors reserve the right to redeem 
the property on repaying the above 
sum, one-half on the ist of January, 
1889, and the balance Ist of January, 
1890. In the default of payment on 
the Ist of January, 1889, the right of 
redemption is to be forfeited. If the 
price had been payable at one time, 
or at different ‘times without forfei- 
ture, until the last payment, at which 
period, in default of payment, the 
right to redeem would cease to exist, 
the contract would have had all the 
essential features of a sale a remere. 
The right of redemption is an agree- 
ment by which the vendor reserves 
to himseif the power of taking back 
the thing sold by returning the price 
paid for it. R. C. C..2567. The price 
can not be divided so as to forfeit 
the property and destroy the right of 
redemption on a failure to pay the 
first instalment when due. The time 
fixed for the exercise of the right of 
redemption must be rigidly adhered 
to. It can not be prolonged. R. C. C. 
2569. The contract under considera- 
tion declared the forfeiture of the 
redemption on the failure of defend- 
ants to meet the first payment, a part 
of the alleged price, January 1, 1889. 
If enforced the plaintiff would get 
the property for one-half the price 
agreed upon, and the provisions of 
Art. 2567, R. C. C., defining the right 
of redemption, would be violated and 
destroyed. In this case the price 
agreed upon bears no proportion to 
the value of the plantation. The 
District Judge thought it so inade- 
quate that he set the sale:aside for 
lesion.” 

[i] Possession of the property.— 
(1) In some jurisdictions, the vendee 
must take possession. ‘‘Merlin, Vo. 
Pignoratif Contrat, 284; Troplong, 
Vente No. 695, p. 191; Baudry Lacan- 
tinarie, Vol. 3, No. 1045, p. 606; Lau- 
rent, Vol. 28, No. 544, p. 531.” Howe 
v. Powell, 40 La. Ann. 307, 310, 4S 
450. See Marbury v. Colbert, 105 La. 
467, 470, 29 S 871 (‘a sale which 
stipulates the equity of redemption 
—vente a remere—passes title to the 
purchaser, but to this end it is neces- 
sary that the vendee should give a 
real and reasonably adequate consid- 
eration and take actual possession of 
the property, or else that such ex- 
planation be forthcoming, when re- 
quired, of the continued possession 
of the vendor as excludes the idea of 
his still existing ownership. TES 
believed, that these conclusions are 
supported by the following authori- 
ties:—Collins v. Pellerin, 5 La. Ann. 
99; Leblanc v. Bouchereau, 16 La. 
Ann. 11; Ware v. Morris, 23 La. Ann. 
665; Parmer v. Mangham, 31 La. Ann, 
348; Crozier v. Ragan, 38 La. Ann. 
154; Howe v. Powell, 40 La. Ann. 307, 
4 S$ 450; Baker v. Smith, 44 La. Ann. 
925, 11 S 585; Davis v. Kendall, 50 
La. Ann. 1121, 24 S 264’). (2) But 
failure to do so is not necessarily 
fraudulent. Parmer v. Mangham, 381 
ga.) “Anns 348, 356 2C‘the fact that 
Mangham remained in _ possession 
would be a badge of fraud or simu- 
lation; but it has no such signifi- 
cance when the real design of the 
parties is:proven to have been, not 
to vest the ownership, but to secure 
a just debt. During the years 1875, 
1876, 1877, Mangham wrote fre- 
quently to Love & Sheen; and when- 
ever he had occasion to refer to the 
property, or to his relations to it, he 
called the land ‘your land,’ and him- 
self ‘your agent.’ If he possessed for 
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them, and as their agent, the ap- 
parent contract of sale would have 
been, in reality, in the nature of a 
pledge’). (3) And retention of pos- 
session ‘by the vendor may be re- 
served in the contract, Keough v. 
Meyers, 43 La. Ann. 952, 9 S 913; 
Jackson y. Lemle, 35 La. Ann. 855, 
857; Levy v. Ward, 32 La. Ann. 784. 
(4) The vendor may remain as ten- 
ant of the vendee. Jackson v. Lemle, 
supra (‘in fact, in the absence of 
fraud or error, the leasing of the 
property by Jackson would be con- 
clusive of itself of his forfeiture of 
the right to redeem, and an irrevoca- 
ble admission of Lemle’s title to, and 
ownership of, the land’); Davis v. 
Neyra, 24 Ph. 417; Lichauco v. Beren- 
guer, 20 Ph. 12; Patricio v. Aragon, 4 
Phe S605. See Vitug Dimatulac v. 
Coronel, 40 Ph. 686, 688 (‘‘no_ suffi- 
cient reason occurs to us why the de- 
termination of the right of redemp- 
tion may not be made to depend upon 
the delinquency of the vendor—now 
become lessee—in the payment of the 
stipulated rent’); Magayano v. Gapu- 
zan, 33 Ph. 458, 455 (“it appears from 
the sale with the pacto de retro that 
the vendor was to work the lands and 
pay rent. The transfer of possession 
was made instantly, as plaintiff be- 
came at once a tenant of the de- 
fendants, and his possession became 
their possession’’). (5) But where 
the vendee not only permits the ven- 
dor to retain possession, but receives 
payments from the latter on the debt, 
the pacto de retro is extinguished by 
novation. Isaac v. Padilla, 31 Ph. 
469; Sentence Sp. Supr. Trib. Jan. 18, 
1900 [cit Vitug Dimatulae v. Coro- 
nel; supra]; Ven. Civ. Code art 1491 
(prohibiting, however, any forfeiture 
for nonpayment of rent). 

[k] Instruments, held not to he 
pacto de retro.—(1) Campomanes v. 
Berbary, 26 Ph. 517; Cruz v. Joaquin, 
2 Ph. 508. (2) -“In every case in 
which we have construed a contract 
to be a mortgage or a loan with guar- 
anty instead of a sale with pacto de 
retro, we have done so either because 
the terms of Such contract are am- 
biguous (i.e., capable of being inter- 
preted either as a loan with guaranty 
or a sale with pacto de retro), or be- 
cause the circumstances surrounding 
the execution or the performance of 
the contract were incompatible or in- 
consistent with the theory that said 
contract was one of purchase and 
sale. See Olino v. Medina, 13 Ph. 
379. In the case of Padilla v. Lin- 
sangan, 1% Ph. 65, 66, the term em- 
ployed in the contract to indicate the 
nature of the conveyance of land was 
‘pledged’ instead of ‘sold.’ In the 
case of Manlagnit v. Sanchez Dy 
Puico, 34 Ph. 325, while the obligor 


used the terms ‘sell and .transter 
with a right to repurchase,’ yet in 
said contract he described himself 


as a ‘debtor,’ the obligee as a ‘credi- 


tor,’ and the contract as a ‘mort- 
gage.’ In the case of Rodriguez v. 
Pamintuan, 37 Ph. 876, the person 


who executed the instrument pur- 
porting on its face to be a deed of 
sale of certain parcels of land, had 
merely acted under a power of attor- 
ney from the owner of said land, 
‘authorizing him to borrow money in 
such amount and upon such terms 
and conditions as he might deem 
proper, and to Secure payment of the 
loan by a mortgage’ on said lands. 
In the case of Villa v. Santiago, 38 
Pho. 157, © 161,)-although a.’ contract 
purporting to be a deed of sale was 
executed, the supposed vendor re- 
mained in possession of the land and 
invested the money he had obtained 
from the supposed vendee in making 
improvements thereon; the value of 
the land was more than P10,000, 
whereas the money borrowed was 
only P2,300; and there were other 
circumstances connected with the 
eonduct of the plaintiff (the sup- 
posed vendee) \ which justified the 
court in holding that the transaction 
was a mere loan, In the case of 
Cuyugan-v. Santos, 39-~Ph. 970, the 
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openly pignorative ;®* otherwise it will be treated as 
The vendee is subrogated to 
the vendor’s rights;*° at most, the latter may convey 
his equity of redemption,’ and under some codes 
Under other codes, 


one of security only.®® 


even that is nonassignable.*” 


purchaser accepted partial payments 
from the vendor, and such acceptance 
of partial payments ‘is absolutely in- 
compatible with the idea of irrevoca- 
bility of the title of the ownership 
of the purchaser at the expiration of 
the term stipulated in the original 
contract for the exercise of the right 
of Cabs ” Manalo v. Gueco, 42 


Ph, 925, 9 
68. Macapinlac v. Gutierrez Re- 
pide, 43 Ph. 770, 779 (‘the first and 


most obvious proposition to be laid 
down is that inasmuch as said con- 
veyance is alleged to have been ex- 
ecuted as security for a debt owing 
by the plaintiff to the Backrach Com- 
pany, it follows that in equity said 
conveyance must be treated as a 
mere security or substantially as a 
mortgage, that is, as creating a mere 
equitable charge in favor of the 
creditor or person named as the pur- 
chaser therein. This conclusion is 
fully supported by the decision in 
Cuyugan v. Santos, 34 Ph. 100, where 
this court held that a conveyance in 
the form of a contract of sale with 
pacto de retro will be treated as a 
mere mortgage, if really executed as 
security for a debt, and that this fact 
can be shown by oral evidence apart 
from the instrument of conveyance, 
a doctrine which has been followed 
in the later cases of Villa v. Santi- 
ago, 38 .Ph--157, .and Cuyugan; v. 
Santos, 39 Ph. 970°"). 

{a] Distinguished from pignus.— 
(1) “The claimant introduced his 
vendor as a witness, who deposed, 
that, finding himself in want of 
money to fit his vessel out, he ob- 
tained a draft for seven hundred 
dollars, and aS a Security for the 
proceeds he gave the bill of sale un- 
der which she is now claimed; and 
it was agreed that on the repayment 
she was to be conveyed back to him. 
This testimony, offered by the claim- 
ant himself, shows the real nature of 
the contract which took place be- 
tween him and the former owner of 
the vessel. It was, in fact, a con- 
tract of pledge, though it received 
the form of a contract of sale. This 
fiction ought not to stand in the 
way of the creditors of the borrower, 
and the lender can only righteously 
avail himself of it to secure his pay- 
ment.” Williams v. The St. Ste- 
phens, 1 Mart. N. S. (La.) 417, 418. 
See Pomez v. Camors, 36 La. Ann. 
464; Williams v. McMicking, 17 Ph. 


pet (2) Pignus generally see supra 
; 69. Howe v. Powell, 40 La. Ann. 


307, 4 S, 450; Wang v. Finnerty, 32 
La. Ann. 94, See Marbury v. Colbert, 
105 La. 467, 470, 29 S 871 (“we hold 
that redeemable sales of immovable 
property, unaccompanied by the de- 
livery of the thing sold, will be con- 
sidered, as between the parties, in the 
absence of evidence to the contrary, 
as mere contracts of security, and 
either party to the contract is at 
liberty to maintain this position’’) 
[a] Where the terms of the in- 
strument render the question doubt- 
ful, security rather than sale will be 
presumed. Padilla v. Linsangan, 19 
Ph. 65; Olino v. Medina, 13 Ph. 379. 
Compare Rosales v. Reyes, 25 Ph. 
495 
[b] “he infiuence of Anglo-Amer- 
ican theory of the mortgage (1) is 
apparent. Lichauco v. Berenguer, 20 
Ph. 12, 23 (“since it is the duty of 
the courts to ascertain and give 
effect to the true intent of the con- 
tracts brought before them for ad- 
judication and enforcement, or in 
other words, since the will of the 
parties to a mutual agreement con- 
trols, I think that wherever superior 
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they must first 
erty.’ 


rights of innocent third parties have 
not intervened, and the true nature 
of the contract entered into is estab- 
lished by the production of competent 
testimony, the contract thus estab- 
lished, and that contract alone, 
should be enforced, without regard to 
the form in which it is expressed’’). 
See Cuyugan v. Santos, 34 Ph. 100. 
(2) “The American doctrine on this 
subject does not differ materially 
from the principles set forth in our 
Civil Code. 3 Pomeroy’s Equity Ju- 
risprudence, paragraphs 1194 and 
1195; Civil Code of et Rico, para- 
graphs 1248, 1249, 4250, 1348, 1410, 
eas 1421.” Monages v. Albertucci, 

R. 684, 687 [aff 235 U. S. 81, 365 
SOE. 95, 59 1 ed. 139]. See Franqui 
v. Brice, 27 P. R. 64, 68. 

{[c] Burden rests upon the vendor 
to show that the contract is other 
than it purports to be. Mulhaupt v. 
Youree, 35 La..Ann,, 1052. 

{d] Question of interpretation.— 
“The question whether a particular 
transaction was a sale with right of 
redemption, or a ‘contrat pignoratif’ 
or an ‘antichrese’ all of which differ 
in their legal effects (Pothier, Traité 
de VHypothéque no. 242-245; Traité 
de Vente no. 285), must in every 
case depend upon the interpretation 
of the deeds passed between the par- 
ties and on proper appreciation of 
the evidence.” Salvas v. Vassal, 27 
Gans (Se Ga OS,phs 

[e] “fhe correct test, where it 
can be applied, is the continued ex- 
istence of a debt or liability be- 
tween the parties. If such exists, 
the conveyance may be held to be 
merely a security for the debt or 
indemnity against the liability. On 
the contrary, if no debt or liability 
is found to exist, then the transac- 
tion is not a mortgage, but merely a 
sale with a contract of repurchase 
within a fixed time. While every 
case depends on its own special facts, 
certain circumstances are considered 
as important, and the courts regara 
them as throwing much light upon 
the real intent of the parties and 
upon the nature of such transactions. 
Such are the existence of a collateral 
agreement made by the grantor for 
the payment of money to the grantee, 
his liability to pay interest; in- 
adequacy of price paid for the con- 
veyance, the grantor still remaining 
in possession of the land conveyed, 
and any negotiation or application 
for a loan made preceding or during 
the transaction resulting in the con- 
veyance.” Monagas v. Albertucci, 17 
P. R. 684, a Compare Franqui v. 
Brice, 27 P, 4, 

{f] ieee In Monagas v. 


Albertucci, 17 P. R. 684 [aff 235 U.S. 
81, 36 sct 95, 594k. edi r139)], ithe 
court considered parol evidence ‘of- 


fered for the purpose of showing that 
the deed was not a sale,’ admitted 
over objection, and found it insuffi- 
cient. (2) In Cuyugan v. Santos, 34 
Ph. 100, 105, 120, Carson, J., expressed 
“the opinion that the issues raised 
on this appeal are such as to impose 
on us the duty of reéxamining the 
whole question as to the power of 
the courts in this jurisdiction to ad- 
mit extraneous parol evidence in sup- 
port of allegations that an instru- 
ment in writing, purporting on its 
face to transfer the absolute title to 
property, or to transfer the title with 
a mere right of repurchase under 
specified conditions reserved to the 
vendor, was in truth and in fact 
given merely as a_ security;” and 
concluded that ‘‘where the evidence 
as to the existence of such an under- 
standing or agreement is clear, con- 
vincing and satisfactory, the same 
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exhaust the vendor’s other prop- 


Redemption is effected by returning the purchase 
price and reimbursing the vendee for necessary ex- 
penses, both within the prescribed period,"* which 


broad principles of equity operate in 
this jurisdiction as in the United 
States to compel the parties to live 
up to the terms of their ‘contract.” 
This decision was followed in Rod- 
riguez v. Pamintuan, 37 Ph. 876, but 
in Manalo v. Gueco, 42 Ph. 925, it 
was recognized that such evidence 
was generally inadmissible. (3) In 
De Blois. -v.. Reiss, .32) La. Ann. 
586, it was held that the contract 
of pledge could not be proved by 


parol. 

70. Civil codes: Belg. art 1665 et 
seq; Bol. art 1078; Cuba art 1511; 
Dom. art 1665 et seq; Fr. art 1665 et 
seq; Guat. art 1626; Hay. art 1450 
et. seq; .It., art..15213 “Las Reve are 
2573 et seq, Neth. art 1560; Per. art 
1455; Ph. art 1511; P, R..§ 1414; Que. 
arts 1553, 1554; Sp. art 1511; Ven. art 
1584. 

[a] Thus (1) the fruits generally 
belong to the vendee (Civil codes: 
C. R. art 1096; Ec: art 1876; La. Rev. 
art 2575; Ph. ‘art 1519; P. R. § 1422; 
Salv. art 16838; Sp. art 1519), (2) and 
are treated as offsetting interest 
(Civil codes: Arg. art 1417 (1383); 
Jap. art 579). 

[b] VWendee may assign his right 
and his assignee may recover posses- 
sion on default. Bullard v. Phillips, 
3 La. 151. 

[c] Registration (1) of the prop- 
erty sought by the vendor may be 
completed by the vendee. Ortiz v. 
Ortiz, 26 Ph. 280. Cem are Edroso v. 
Sablan, 25 Ph. 295. (2) The vendee 
becomes owner. Santos v. Crisos- 
tomo, 41 Ph. 342. 

71. Smoot v. Baldwin, 1 Mart. N. 
S. (La.) 528, 530 (‘the vendor, there- 
fore, after this contract, could convey 
nothing to a second vendee but the 
right of redemption; admitting that 
this has been done by the sale of a 
slave, the right to pay the price, 
stipulated in the contract with the 
plaintiffs has not been claimed’); 
Davis v. Neyra, 24 Ph. 417, 421 
(‘after the sale between Palma and 
the plaintiff, the former had nothing 
left to sell except his right to repur- 
chase. He could not legally transfer 
the actual possession of the house to 
anyone. Such a transfer, if made, 
could not prejudice the title acquired 
by the plaintiff’). 

72. Civil codes: Ch. art 1884; Col. 
art 1942; Ec. art 1875; Nic. art 1884; 
Pan. Canal Z. art 1942; Salv. art. 
1682. 

[a] Im louisiana the vendor's 
creditors cannot exercise the right. 
Rev. Civ. Code art 2585; Morgan v. 
Davis, 4 La. 141. 

73... Civils codes: Pi. Ra'§ 114155) Sp 
art) 1biZuee 4 

[a] Philippines.—(1) Civ. Code 
art 1512. (Z) But only the vendor, 
his heirs, and assigns, may exercise 
the right of redemption. Marasigan 
v. Moore, 16 Ph. 3854. (3) A pur- 
chaser at execution sale of the in- 
terest of a vendor who afterward 


redeems acquires no title. Gonzaga 
v. Garcia, 27 Ph. 7. 

74. Civil codes: Arg. art 1418 
(1384); Belg. art 1678; Bol. arts 1072, 
1085; Braz. art 1140; Ch. art. 1883; 
Gol.) art 1941; CR art 11095 ;eDom. 


art 1673; Ec. arts 1872, 1874; Fr. art 
1678; Ger. arts 497, 500; Guat. art 
1620; Hay. art) £458s.dteearts ) Ube 
1528; Jap. arts 579, 583; La. Rev. art 
2587; Neth. art 1568; Pan. Canal Z.. 
art 1941; Par. art 1384; Per. art 1449; 
Ph. art. Wb18s\ Pie: 1421; Que 
art, 1546;- Salv.: arts: 1679, 1681; 
Fp 1518; Uri, ante 53s Ven. art 


[a] Payment for supplies insuffi- 
cient.—‘‘The evidence entirely fails 
to satisfy us that plaintiff has ever 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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eannot, usually, exceed ten years.75 
codes the limit is five years;’7® under others it is 
four years, if no time is fixed by the parties;77 


paid back to Lemle the price he 
acknowledged to have received for 
the land. ‘This is an indispensable 
condition to his recovery, and he 
must establish it to a certainty. He 
pretends to have paid it by cotton, 
delivered from year to year, and 
which, it is claimed, should be im- 
puted to its payment, but the proof 
is positive that the cotton was ap- 
plied, according to the understanding 
of the parties, to the payment of the 
privilege debts for supplies. And, 
without such understanding, it would 
be proper thus to impute it. Rich- 
ardson v. Dinkgrave, 26 La. Ann. 651, 
657.” Jackson vy. Lemle, 35 La. Ann. 
855, 857. 

[b] Improvements must be fully 
proved in order to be included in ex- 
he eb Lafont v. Pascasio, 5 Ph. 

[ec] Interest cannot be exacted in 
addition to price and expenses. Pat- 
terson v. Bonner, 14 La. 214, 235: 
(“The ten per cent. interest on the 
loan cannot be allowed. The judg- 
ment pleaded in bar does not give it. 
In deciding the contract to be one of 
sale, and not of loan, it appears to 
have been impliedly settled, that no 
interest could be allowed. 
given the defendant the benefit of 
that judgment. This question of in- 
terest, had it been open, would have 
been a very awkward circumstance 
in adjudging this contract not to be 
a loan. We know of no law author- 
oss such a stipulation for inter- 
est’). 

[ad] Notary’s fees for executing 
deed of resale need not be tendered. 
Lafont v. Pascasio, 5 Ph. 391. 

{e] Fartial payment accepted by 
the vendee preserves the right of 
redemption. Lichauco v. Berenguer, 
20 Ph. 12, 21 (the court, per Arel- 
lano, C. J., saying: “The vendee, who 
has been reimbursed by the vendor 
for a part of the repurchase price, is 
bound to fulfil the obligation to sell 
back, derived from the sale with 
right to repurchase, or must show 
reason why he may keep his part of 
the price and, notwithstanding his so 
doing, be considered released from 
effecting the resale. He may be en- 
titled to require the completion of 
the price, or that he be paid other 
expenses before he returns the thing 
whieh he had purchased under such 
a condition subsequent; but the exer- 
cise of the right of redemption hav- 
ing been begun and admitted, the 
irrevocability of the ownership in 
such manner acquired is in all re- 
spects incompatible with these acts 
so performed’). 

{f] So does the acceptance of 
past-due rent where the period of 
redemption was to expire with the 
nonpayment of any installment. 
Vitug v. Coronel, 40 Ph. 686. 

{g] Under French law a mere 
verbal offer to repay preserves the 
right of redemption, although it does 
not, of course, redeem. “If we are to 
assume the opinions of these en- 
lightened jurists, which ‘are sup- 
ported by decisions of the tribunals 
of France, we cannot avoid the con- 
elusion that a sufficient notification 
of the plaintiff's intention to avail 
himself of the clause ‘a réméré,’ has 
been made, and that his action, even 
after the term of redemption, has 
been preserved. But a very different 
result from that contended for by 
the plaintiff follows; though he thus 
preserves the right of redemption, 
the fruits or profits do not become 
his until the payment or consignment 
of the price. La. Code, art. 2564, cor- 


responding to page 364, art. 106 of 
the Old Civil Code of 1808.” Pat- 
terson v. Bonner, 14 La. 214, 235. 


Compare Dorion v. St. Germain. 15 

LCJur (Que.) 316. f 
[h] A consignation (1) (deposit) 

is not necessary. Trudel v. Bouchard, 


We have} 
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Under some 
years.”° 


27 LCJur (Que.) 218. (2) But it has 
been held that the tender must be 
followed by ‘“consignation’ or the 
vendor is not entitled to the reve- 
nues. Fournier v. Leger, 19 RevLeg 
(Que.) 388. 

{i] In Spain, offer is not suffi- 
cient; there must be payment or de- 
port. Sentence Supr. Trib. Oct. 16, 

{[j] In the Philippines (1) judicial 
deposit is not required (Lucido v. 
Calupitan, 27 Ph. 148; Rosales v. 
Reyes, 25 Ph. 495), (2) but actual 
tender is necessary (Magayano_v. 
Gapuzan, 33 Ph. 453; Angao v. Cla- 
vano, 17 Ph. 152), (3) and it may be 
made by an agent (Castillo v. Beli- 
Sario, 35 Ph. 89; Fructo v. Fuentes, 
15 Ph. 362; Villegas v. Capistrano, 
9 Ph. 416). (4) When made, it suf- 
fices to preserve the right of redemp- 
tion. Castillo v. Belisario, supra. 
Lucido v. Calupitan, 27 Ph. 148; Retes 
v. Suelto, 20 Ph. 394. ((5) Payment 
and execution of the reconveyance 
are Simultaneous acts and the vendor 
need not deliver the money in ad- 
vance of the latter. Villegas v. Cap- 
SERED: supra; Lafont v. Pascasio, 5 

- 391. 


{k] Proof of payment held suffi- 
cient. Vazquez v. Villadelgado, 20 
Pha Sse 

75. Civil codes: Jap. art 580; La. 


Rev. art 2568; P. R. § 1411; Que. art 
1548; Sp. art 1508. 

[a] Philippines.—(1) Civ. Code 
art 1508; Umale v. Fernandez, 28 
Ph. 89; Yadao v. Yadao, 20 Ph. 260; 
Alano v. Babasa, 10 Ph. 511. (2) 
“Admitting that it was stipulated 
that the right to repurchase or de- 
deem should last for an indefinite 
time, such period is restricted to ten 
years, under paragraph 2 of article 
1508 of the Civil Code, and this 
period has already elapsed since its 
promulgation. (Art. 1939, Civil Code).” 
Jumero vy. Lizares, 17 Ph. 112, 120. 
(3) “When the stipulation in ques- 
tion is examined, it will be discov- 
ered that the intention of the parties 
was to suppress the exercise of the 
right of repurchase for the full 
period of ten years from the date of 
the contract and, inferentially, to 
allow the exercise of that right after 
the expiration of ten years. In the 
second paragraph of article 1508 of 
the Civil Code it is in effect pro- 
vided that if there Should be an 
agreement with respect to the time 
of repurchase, the period shall not 
exceed ten years. The stipulation 
under consideration offends against 
this provision in two particulars; 
namely, (1) in providing that the 
right to repurchase may be exercised 
after ten years shall have elapsed, 
and (2) in prohibiting the exercise 
of the same right during the whole 
period when, according to the statute, 
it might be lawfully exercised. The 
stipulation is, therefore, illicit; and 
the result is that the right of re- 
purchase could in fact, under the 
second paragraph of article 1508 of 
the Civil Code, have een exercised in 
this case at any time after the mak- 
ing of the contract and prior to the 
expiration of ten years. The law 
must here control over the revealed 
intention of the parties.” Santos v. 
Crisostomo, 41 Ph. 342, 347. (4) The 
vendee may extend the time up to 
ten years (Umale v. Fernandez, 
supra), (5) and a stipulation for a 
longer term does not change the 
character of the contract (Santos v. 
Crisostomo, supra). 

[b] Where the period was fixed at 
three months from the completion of 
a house on the premises, it was held 
that the vendee’s failure to notify the 
vendor of such completion extended 


the time. Leger v. Fournier, 14 Can. 
SUC esl: 
{c] Period fixed is a statute of 


limitations.—(1) 10 Manresa Comm. 
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or in all cases, under some,’® and in others, three 
The court cannot extend the time.®° 
a rule, one of several codwners need not redeem 


As 


Civ. Code pp 278, 279; Rogales v. 
Reyes, .25 Ph. 495, 509; Garcia v. 
Diamson, 8 Ph. 414. But see re- 


marks of Moreland, J., dissenting, in 
Rosales v. Reyes, supra. (2) Where 
the contract fixed no period for re- 
demption, that prescribed by the 
civil code, although subsequently 
enacted, governs. Albert v. Funsa- 
lan, 9 Ph. 294; Espafia v. Lucido, 8 
Ph. 419; Garcia v. Diamson, 8~ Ph. 
414, (8) It can be interpreted only 
as the statute of limitations would 
be. Espafia v. Lucido, supra. (4) But 
it runs against those under disability. 
Civil codes: Belg. art 1663; Braz. art 
Lia Pre art, 16635) Mar Reve sane 
2571; Per. art 1454;° Que. ‘art—fod51. 
(5) And the period is unaffected by 
a change in the general statute of 
limitations. Alino v. Adove, 42 Ph. 
302, 304 (“The appellants contend 
that their right of redemption can be 
exercised within ten years from May 
14, 1906, alleging in support of this 
contention that article 1508 of the 
Civil Code was repealed by section 40 
of the Code of Civil Procedure. Ap- 
pellants’ contention is untenable’’). 
{d Historical.—‘‘Under the Par- 
tidas, as under the Roman Law, no 
attempt was made to limit the dura- 
tion of contracts with pacto de retro. 
Unless limited by the contract of the 
parties, it was generally held that 
the right to repurchase was _ per- 
petual. By its decision of May 12, 
1875, the supreme court of Spain 
first attempted to place a restriction 
upon the length of Such contracts by 
holding that they gave rise to a 
personal action of prescription in ac- 
cordance with the law on prescrip- 
tion of actions. (23 Scaevola, 767.) 
In recent times, however, practically 
all those countries where such sales 
are recognized have found it advis- 
able to limit the time within which 
the right of redemption can be ex- 


ercised. (4 Bonel’s Com. on the Civil 
Code, 519).” Rosales v. Reyes, 25 
Ph, 495, 497. 

76. Civil codes: Belg. art 1660; 
Bol. art 1073; C. R. art 1094; Dom. 
art. 1660:) Fr.) art “16607 Hay.” art 
1445; It. art 1516; Neth. art 1556; 


Ven, art 1577; Mex. art 2903; 
art 1373. ; 
77. Civil codes: Jap. art 580 (five 
years); P. R.§ 14113 Sp. art 1508. 
{a] BPhilippines.—(1) Civ. Code 
art 1508; Buenecmino v. Viceo, 13 Ph. 


Rom. 


97. But see Lucido v. Calupitan, 27 
Ph. 148; Rosales v. Reyes, 25 Ph. 
495. (2) “It must not be forgotten 


that according to article 1508 of the 
Civil Code, in this kind of contracts 
the period may be either conventional 
or legal. The former is fixed by the 
parties and cannot exceed ten years; 
the latter is fixed by the law at four 
years. So that in every case there is 
always a period within which the 
right of redemption must be exer- 
cised.”” Alino v. Adove, 42 Ph. 302, 
304. (3) Permission to repurchase 
“in the month of March of any year” 
is not limited to four years. Bana- 
long v. Austria, 31 Ph. 479. 

78. Civil codes: Ch. art 1885; Col. 
art 1943; Ee. art 1876; Pan. Canal Z. 
art 1943; Salv. art 1683. 

Tuy Civil codes: Arg. arts 14i5 
(1381); Braz. art 1141; Per. art 1451; 
Ur. art 1754. 

[a] In Germany it is thirty years 
for land; three years for other prop- 
erty. Civ. Code art 503. 

{b] In Guatemala it is one year. 
Civ. Code art 1622. 

80. Civil -codes: Belg. art 1661; 
Bol. art 1074; Dom. art 1661; Fr. art 
1661; Hay. art 1446; It. art 1517; La. 
Rev. art 2569; Neth. art 1557; Que. 
art 1549; Payne v. Habbard, 42 La. 
Ann, 395, 7S 572. 

{a] Philippines.—In Lucido Vv. 
Calupitam, 27 Ph. 148, 154, Moreland, 
J., dissenting, said: ‘“‘This decision, 
taken together with that of Rosales 
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the entire property; he may exercise the right as 
to his particular share;*! but under some codes re- 
demption must be effected as to the whole.’* Where 
one of, several purchasers or heirs acquires the 
whole, he may require total redemption.** 
heir may redeem for his portion.*4 
of an undivided tract may redeem as to his por- 
Upon failure to effect redemption the title 


tion.®® 
vests absolutely in the vendee.*® 
hand, the vendor has a right of action, in the 


nature of a bill to redeem,*’ not only against the 


v. Reyes, 25 Philippine 495, I regard 
as an abrogation, a repeal of article 
1508 of the Civil Code, together with 
those articles which depend upon it.” 
Such article limits the redemption 
period to “four years from the con- 
tract’s date’ (in the absence of an 
express agreement) and the majority 
opinions in the above cases extend it 
to four years from the expiration of 
three within which it was stipulated 
redemption could not take place. 

81. Civil codes: Belg. arts 1668, 


1669; Bol. arts 1080, 1081; Braz. art 
1143; Dom. arts 1668, 1669; Fr. arts 
1668, 1669; Hay. arts 1453, 1454; 
It. art 1423; Jap. art 584; La. Rev. 
arts 2580, 2581; Neth. arts 1563, 
1564; Ph. art 1516; P. R. § 1419; Que. 
arte Loo6: Sp. art. 15167 Ven. carts 
1583, 1585, 1586; ace art 2911 et 
seq; Rom. arts 1383, 84. 

82. Civil codes: ee art 1421 
Gssi) ae we ort LOSS Gers arteolZr 
Guat. arts 1627, 1629 [otherwise if 


the vendor sold separately, art 1628]; 
Per. arts 1456, 1458; Que. art 1558 
(making it optional with the vendee); 
Unvart 1750: 


83. Civil codes: Bol. art 1079; Ven. 
art 1485. 

84. Civil codes: Bol. art 1081; Ven. 
art 1582; Mex. art 2914. 

85. Civil codes: Arg. art 1423 
(1889); Belg. art 1668; Dom. art 
1668; Fr. art 1668; Hay. "art 1453. 

8G. Civil codes: Belg. art 1662; 
Bolwart: LO: Braz. artnl141 NG, 182, 
are 094s) Pom. warty 1662; Fr, art 


1662; Guat. art 1623; Hay. art 1447; 
It. art 1518; La. Rev. art 2570; Per. 
art 1452; Ph. art SUSU) oe ii gee § 1412 

Que. art 1550; Sp. art 1509; Ven. ane 
¥513;, Kom. art 1375; Henkel v. Mix, 
38 La. Ann. 2v1: Pomez Vv.) Camors: 
36 La. Ann. 464; Mulhaupt v. Youree, 
35 La. Ann. 1052; Manalo v. Gueco, 
42 Ph. 925; Alino v. Adove, 42 Ph. 


302; Gatmaitan v. Nepomuceno, 42 
Ph. 295; Santos v. Crisostomo, 41 
Ph. 342; Magayano v. Gapuzan, 33 
Ph. 453; Facundo v. Macapagal, 30 


Ph. 284: Ortiz v.. Ortiz, 26 Ph. 280; 
Racea y. Viloria, 26 Ph. 120; Tomas 
We Goducg,. 23) Ph? 3425 Ratols stv, 
Rafols, 22: Ph. 236; Yadao v. Yadao, 
20 Ph. 260; Lichauco vy. Berenguer, 
20 Ph. 12; Angao vy. Clavano, 17 Ph. 
152; Nolan v. Gonzaga, 16 Ph. 306; 
Alano v. Babasa, 10 Ph. 511; Albert 
v. Punsalan, 9 Ph. 294; Espana v. 
Lucido, 8 Ph. 419; Espiritu v. Luis, 


5 Ph. 482; Joaquin vy. Aragon, 4 Ph, 
615. 

{a] Judicial foreclosure unneces- 
sary.—‘‘Nor is it incumbent on the 


vendee, after the failure to redeem, 
to have such failure judicially de- 
clared, as contended by plaintiff's 
counsel, in order to confirm his title 
to the property, or to be recognized 
and to become its absolute owner. 
This is a legal sequence of the fail- 
ure of the vendee to redeem within 
the prescribed time, and no action on 
the part of the vendee is required to 
establish it.” Jackson v. Lemle, 385 
Las Ann.) 855, 857. Compare Nolan 
v. Gonzaga, 16 Ph. 306. 


87. See Mortgages [27 Cyc 1846 
et seq]. 
88. Dimatulac v. Coronel, 40 Ph. 


686; Vazquez v. Villadelgado, 20 Ph. 
83; Nolan v. Gonzaga, 16 Ph. 306; 
Joaquin v. Aragon, 4 Ph. 615. 

[a] Redemption of slaves entitles 
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Each | 


A joint owner 


(1) Nature. 
On the other 


the vendor to children born after the 


ante Boner v. Mahle, 3 La. Ann. 
6 
[b] Against an heir of the vendee 


an action lies for his share only. 
Civil: codes; Arg. art) 1424, (1390): 
Belg. art 1672; Bol. art 1084; Dom. 
art 1672; Fr. art 1672; Hay. art 1457; 
It. art 1527; Neth. art 1567; Que. art 


15602" Ure “art? 17513) Veni art 439% 
Rom. art 1387. 

[ec] Complaint in action to _ set 
aside instrument of sale -upheld 
against general demurrer. Franqui 
VESBLICe, eat OP RA A642 

89. Civil codes: Belg. art 1664; 
Bok. art 10773: Braz.) art 1142; Dom: 


art) 1664s Pr vart .6é6ese Guat. tart 
1624; Hay. art 1449; It. art 1520; La. 
Rey. art, (2572) Per-art) 1453° Ph. art 
151.05. P> Ries 1413." sQue-sart, 1552; 
Neth. art 1559; Rom. art 1381; Sp. 
art 1510; “Wucido' -v. Calupitan, 27 
Ph. 148; Gonzalez vy. International 
Banking Corp., 6 Ph. 312. 

[a] Vendor is a proper defend- 
ant, although he has meanwhile sur- 
rendered possession to a_ curator. 
Trudel v. Bouchard, 27 LCJur (Que.) 


218. 

90. Civil codes: Arg. art 1419 
(1385); Belg. art 1673; Ch. art 1883; 
Col. Jart, 1941e5C, oR. -arts1096) "1097 ; 
Dom. art°16735 Fr art 1673) Ger: art 
498; Hay. art 1458; Neth. art 1568; 
Pan. Canal Z. art 1941; Per. art 1450; 
Phare. 1520S Paine $1423) Oue art 


1547; Sp. art, 1520; Ven. art 1587; 
Guat. art 1621. 

91. Sohm Rom. L. (Ledlie ed) p 
396; 2 Sherman Rom, L. in Mod. 
World) .(2d'-ed, 1922)6 pi 229: Civil 
codes: Arg. art 1523 (1323). et sea; 


Aust. arts 1047, 1061, 1062; Belg. art 
1582 et seq: Bol. art 1003 et seq; 
Braz. art 1122 et seq; Ch. art 1793 
et sea; Col. art 1849 et seq; C. R. art 
1049 et sea; Cuba art 1445 et seq; 
Dom. art 1582 et seq; He. art. 1783 
et sea; Fr. art 1582 et seq; Ger. art 
433 et seq; Guat. art 1476 et seq; 
Hay. art 1367 et seq; Hond. art 1605 
et seq; It. art 1447 et sea; Jap. art 
555 et sea; La. Rev. art 2439 et seq; 
Mex. art 2811 et seq; Neth. art 1493 
et seq; Nic. art 2530 et seq; Pan. art 
1215 et seq; Pan. Canal Z. art 1849 
et seq; Par. art 1323 et seq; Per. art 
1305 et seq; Ph. art 1445 et seq; 
P. R. § 1348 et seq; Port. art 1544 
et sea; Que. art 1472 et seq; Salv. 
art 1397 et seq; Sp. art 1445 et seq; 
Ur. art 1661. et seq; Ven. art 1513 
et seq; Rom. art 1294 et seq; Cabanos 
v. Laguna Register of Deeds, 40 Ph. 
620, 631. 

“The private contract expresses a 
specific thing as the object of the 
contract. Upon this point there is no 
controversy. There is no doubt as 
to which lot is No. 20 on Calle San 
Jose, of the District of Ermita of 
the city of Manila. The private con- 
tract specifies a certain price, 3,200 
pesos. There is no controversy what- 
soever upon this point. There is no 
question that this sum is there speci- 
fied plainly and _ specifically, and 
without being made subject to any 
condition whatever. ... Hvidently 
nothing is lacking for the existence 
of a perfect contract of purchase and 


one Goyena v. Tambunting, 1 Ph. 
[a] Effect—“It is the very 


essence of a sale that it divests the 


ee ae 
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vendee,®® but also against any occupant, although 
he may not have subseribed to the redemption 
The redemptioner is entitled to the prop- 
erty, free of all encumbrances and unnecessary de- 


3. Consensual—a. Emptio et Venditio 
(Sp. Compra y Venta; Fr. Vente; It. Vendita)— 
In this contract one party undertakes 
to deliver an article and the other to pay its price.®? 
The contract is ‘‘perfected’’ by the aggregatio 
mentium (meeting of minds) ;%* but a distinction 


ownership of the seller in the thing 
sold, and transfers it in full property 
to the buyer. Did the contract in 
question effect this? Did it invest 
the plaintiff with the complete 
ownership of the crops for the price 
stipulated, with the right to dispose 
of them and to retain and enjoy the 
entire proceeds of them? An inspec- 
tion of the instrument shows very 
plainly that it did not confer on the 
plaintiff any such right; did not in- 
vest him with complete dominion 
over the property. On the contrary, 
the last clause stipulated that the 
entire proceeds of the crops over the 
fifty dollars were to be placed to the 
eredit of Blackwell, the alleged ven- 
dor, in the account owing the plain- 
tiff by him. This alone is sufficient 
to preclude the idea that it was a 
sale. Nor was it a giving in pay- 
ment, since such a contract, equally 
with a sale, transfers the property 
in full ownership to the purchaser, 
and differs from a sale mainly in 
making the delivery of the thing 
transferred essential to the complete- 
ness of the contract. In fact, it is 
one of those innominate contracts 
that may be likened in some respects 
to a pledge, but which could not con- 
fer on the transferee a larger interest 
in the property than sufficient to 
secure the payment of the debt that 
might be owing by the transferrer. 
If there were any doubt about the 
proper construction of this contract, 
that doubt would be removed by re- 
ferring to the testimony of the plain- 
tiff himself, to be found in the record. 
He says, ‘my sole object in keeping 
the crop was to secure the debt 
which Blackwell owed me.’ We do 
not think he is entitled to any thing 
more.’”’ Herold vy. Stockwell, 32 La. 
Ann. 949, 952, 

92. 3 Gaius Inst. pp 139, 225; Lob- 
ingier” Hiv... Rom= il. . (2d ed; 1923) 
p 225; Justinian Inst. IJI, XX4II pr; 
Civil codes WAred cart a3 This Gs4aaie 
Belg. ‘arts 1138, 1583; Bol. art 1004; 
Braz. artsh126; Ch: art 1801: Gol} art 
LES Ts i aC UR Breyer oeane@ubs: sare 
1450; Dom. arts 1138, 1583; Ee. art 
1791;-Fr. arts 1738, 1583. Guats arts 
1477, 1479; Hay. arts 929, 1368; Hond. 
art 1610; It. art 1448; La. Rev. art 
2456; Mex. arts 1436, 2818; Neth. art 
1494; Nic. arts 2540, 2547; Pan. art 
122.03" “Pange Canal aZ tartwihs5 tee bar 
art 1341; Per. arts 1306, 1308; Ph. art 
145038 BooR.§ 1353: Que. art W472= 
Rom. art 1295; Salv. art 1605; Sp. 
art 1450; Ur. art 1664; Ven, art 1514: 
Thompson Vv. Herring, 45 La. Ann. 
991, 138 S 398; Collins v.° Louisiana 
State Lottery "Co., 43 La. Ann. 9, 9 
S..27;. Cook. v. West, 3.-Rob.) “Gua. 
331; Copley v. Dowell, 1 Rob. (La.) 
26; "Municipality No. 1 v. Cordeviolle, 
19 La. 235, 237; Aguado v. Roman de 
Gueriguet, 43 Ph. 400, 404; Barretto 
v. Santa Marina, 26 Ph. 200, 208; 
Bean v. Cadwallader Co., 10 Ph. 606, 
615; Roman v. Grimalt, 6 Ph. 96, 98; 
McCullough v. Aenlle, 3 Ph. 285, 305; 
Boneta v. Boneta, 27 P. R. 633, 636. 

Si id quod venierit quid quale 
quantum sit, sit et pretium, et pure 
venit, perfecta est emptio. Justinian 
Dis.s Vi; Wil, Sx VAL prs “rhe sale 
was perfect by the assent of the par- 
ties, from the moment of their agree- 
ment for the object and the price, 
although no delivery accompanied the 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. | 
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is made between its ‘‘perfection’’ and its ‘‘con- 
summation,’’®? and delivery is generally required 


contract.” Alling v. Bach, 2 La. Ann. 
746, 747. “The sale became perfected 
on the day of the making of the con- 
tract, before the delivery of the thing 
sold, or the payment of the price, 
upon the mere fact of the parties 
having agreed as to the thing which 
was the subject-matter of the con- 
tract and as to the price (art. 1450, 
Civil Code’), Warner v. Inza, 43 
Ph. 505, 510. “In accordance with 
the legislation of the Partidas, pat- 
terned after the Roman Law, the 
contract of purchase and_ sale 
eminently consensual and, conse- 
quently, only requires consent for its 
perfection.” Jumero y. Lizares, 17 
Ph. 112, 115. ‘To make a perfect "sale 
it was necessary for the bargain to 
be unconditional, to relate to specific 
goods, and for the price to be cer- 
tain.” Williston, “The Risk of Loss 
after an Executory Contract of Sale 
in pre Civil Law,” 9 Harvard L. Rev. 
Dp : : 
[a] “In order that an instrument 
be necessary, it was required that 
this form should also be the subject 
of consent and that the validity of 
the contract be made dependent 
thereon: I wish a bill of sale to be 
made of the thing sold, was what 
the vendee should say to the vendor, 
according to the law cited, in order 
that he might not be bound until 


after the execution of the instru- 
heat he ae Jumero v. Lizares, 17 Ph. 
[b] Public instrument. — Some 


codes, however, require a public in- 
strument where the subject matter 


is immovables, successions, ete. Civil 
codes: Ch; art 1801; Col. art 1857 
Ee. art 1791; Guat. art 1477; Mex 


art 2924 (over five hundred dollars); 
Nic. art 2534; Pan. art 1220; Pan. 
Canal Z. art 1857; Port. art 1590 (for 
immovables) ; Salv. art 1165; Ur. art 
1664. 

[ec] 
is perfected by the assent of the 
parties, the vendee becomes as to the 
vendor the owner of the thing; the 
latter cannot sell or abuse, nay 
neglect to have a certain degree of 
care of it, without becoming liable 
to the former. If he be discharged of 
the obligation of delivering it by its 
destruction, without his fault, it is 
because an obligation to give a thing 
is dissolved by the destruction of it.” 


Effect.—“‘As soon as the sale 


Sout v. Morgan, 9 Mart. (La.) 592 
93. Cruzado v. Bustos, 34 Ph. 17, 


28 (per Torres, J.) (‘article 1450 of 
the Civil Code, relied upon in this 
connection by the appellant, refers 
solely to the perfection of the con- 
tract and not to its consummation”) 
Mibywiane VeaewaDy 24-Ph = 158 ihier 
(‘the vendee having delivered, and 


the vendor having accepted, the 
promissory note for the amount of 
the purchase price, the sale was 


thereby consummated, and the vendee 
had he desired so to do could have 
compelled the plaintiff to make de- 
livery of the property sold without 
awaiting the maturity of the note’’). 

94. Justinian Dig. XIX, I, XI (II), 
Davai Pe cGlO 53 )— SV, EVs Vie CLS; 
Justinian Inst. II, I, (41); 13 Radin 
Fundamental Concepts of Rom. L. 
p 127 (‘to convey it, delivery, tra- 
ditio, is required’’}; Civil codes: Arg. 
art 611 (577); Aust. art 1035 (“acqui- 
sition occurs only upon delivery of 
the subject-matter. Until the mo- 
ment of delivery the vendor retains 


the right of property’); Cuba art 
1095; Pan: art 9805 Par, art 577; 
P. R. § 1062; Sp. art 1695; 10 Man- 
resa Comm. on Civ. Code p_ 120; 


Sentence Supr. Trib. Jan. 19, 1898. 

[a] Scotland.—‘“It is established, 
both in the Roman law and in ours, 
that though the bargain of sale be 
completed, yet no transference of 
property can follow without deliv- 
ery, which in this case was_ not 
made.” Hill v. Buchanan, Mor. Dict. 


’ 
a 
’ 
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tiesi2one ney this 
Dec. 14200, 14201 (argument of 
counsel). 
[b] Louisiana.—‘‘The contract of 


sale does not make the buyer master 
and possessor, and does not give 
him a right to enjoy, to use and 
to dispose of the thing sold, but only 
a right to demand the delivery of it. 
This delivery of the thing, together 
with the payment of the price, con- 
summates the sale and makes the 
buyer fully master and possessor of 
the thing, which was the end of the 
contract of sale. Revi (Ce \248%5 
Domat, note to art. x, sec. 11, Tit. 
II, Book I, part 1, sec. 275; Marcadé, 
yol. 6,-p. 142, on Art. C. N. 1583.) Et 
is only when the purchaser is entitled 
to demand and obtain delivery, 
where it is not given to him, that he 
can be considered as the absolute 
owner and entitled to enjoyment as 
such. The purchaser has a right to 
receive possession only after he has 
performed all his part of the con- 
tract, aS by paying the price or set- 
tling for the same, as may have been 
agreed upon between him and the 
vendor.” Lapene v. Badeaux, 36 La. 
Ann. 194, 197. 

[c] Spain.—“‘Articles 1258 and 
1450 of the Civil Code and the de- 
cisions of cassation of June 30, 1854, 
April 13 and December 13, 1861, 
June 30, 1864, and April 19 and 
December 15, 1865, do not warrant 
the conclusion that whoever pur- 
chases personal property or real 
property may exercise with respect 
thereto all rights of action inherent 
in its ownership, without it having, 
in some way or another, been placed 
at his disposal. On the contrary, 
the distinction between the perfect- 
ing and the consummation of a 
contract marks the diversity of re- 
lations of the contracting parties 
among themselves and of the owner 
with respect to what constitutes his 
property.’ Sentence Supr. Trib. June 
1 2900: 

{d]. Germany.—(1) Civ. Code art 
446; Schuster Civ. L. p 209; De La 
Grasserie Code Civile Allemand trad. 
1 Il. (2) “Under German law, con- 
trary to the law of England, the 
United States, France and Italy, the 
agreement of the parties does not 
operate as a transfer of property| 
rights... For the transfer of title, a 
so-called real contract (dinglicher 
Vertrag), which, in the case of per- 
sonal property, consists in the de- 
livery of the article, and, in the case 
of realty, in its Auflassung, is re- 
quired.” Lorenzen, ‘Validity of Con- 
tracts,’ 20 Yale L. J. p 450 note. 

{e] Philippines—(1) Civ. Code 
art 1095; Ocejo v. International Bank- 
ing Corp., 37 Ph. 631; Barretto_v. 
Lane, 29 Ph. 487; Florendo v. Foz, 20 
Ph. 388, 393; Gonzalez v. Rojas, 16 
Ph. 51; Kuenzle v. Macke, 14 Ph. 610. 
See Cruzado v. Bustos, 34 Ph. 17, 28 
Ct is- indeed..true that it is not 
necessary that the thing sold or its 
price should have been delivered in 
order that the contract of purchase 
and sale be deemed perfect on ac- 
count of its being consensual, and 
from it reciprocal obligations arise 
mutually to compel the parties to 
effect its fulfillment; but there is no 
transmission of ownership until the 
thing, as in the case at bar, the land, 
has been delivered, and the moment 
such delivery is made the contract of 
purchase and sale is regarded as con- 
summated’”); Maryland Fidelity, etc., 
Coes vaLWilsongts tee bib6 1 (inwour 
Civil Code it is a fundamental prin- 
ciple in all matters of contracts and 
a well-known doctrine of law that 
‘non nudis pactis, sed _ traditione 
dominia rerum transferuntur’’); Ro- 
man v. Grimalt, 6 Ph. 96, 99 (‘‘owner- 
ship is not considered transmitted 
until the property is actually deliv- 
ered and the purchaser has taken pos- 
session of the same and paid the price 
agreed upon, in which case the sale is 


for the latter,°* 
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especially regards third par- 
contract the sale may be condi- 


considered perfected”). (2) Title held 
to have passed by delivery, al- 
though without payment. Mitsui 
Bussan Kaisha, Ltd. v. Hongkong, 
etc., Banking Corp., 36 Ph. 27. But 
ate Bean v. Cadwallader, 10 Ph. 606, 

95... Duncan-Vs, Holt, 21, La.) Ann, 
235; Cullom v, Guillot, 18 La. Ann. 
608; Tanneret vy. Edwards, 18 La. Ann. 


-606; Von Phul v. Powell, 17 La. Ann. 


165; McCandlish v. Kirkland, 7 La. 
Ann. 614; Lambeth v. Wells, 12 Rob. 
(La.) 51; Cook v. West, 3 Rob. (La.) 
331; Copley v. Dowell, 1 Rob. (La.) 
26; Adams v. Day, 14 La. 503; Wilson 
v. Smith, 12 La. 375; Garritson v. 
His Creditors, 7 La. 551; Verdier v. 
Leprete, 4 La. 41; Gasquet v. John- 
Ston, 2 La. 514; Olivier v. Townes, 2 
Mart. N. S. (La.) 93; McNeill v. 
Glass, 1 Mart. N. S. (lua. ) 261; Shuff 
v. Morgan, 9 Mart. (la.) 592, 622; 
Peabody v. Carrol, 9 Mart. (La.) 295, 
13 AmD 305; Fisk v. Chandler, 7 
Mart. (La.) 24; Ramsey v. Stevenson, 
jus Marts) idbav)) 23, “aaa 74685 
Norris v. Mumford, 4 Mart. (La.) 20; 
Durnford vy. Brooks, 3 Mart. (La.) 
222; Daniels v. Taubenblatt, 4 La. A. 
(Orleans) 423; Mex. Civ. Code art 


“The whole controversy in this 
case, as in all those of like character 
that have gone before, is as to the de- 
livery of the cotton. The rule of law 
is unbending. The agreement, 
amounts to the sale between the par- 
ties; the delivery, completes it as to 
third persons. Parker v. Stark- 
weather, 7 Mart. N. S. (la.) 337. 
Erwin v. Torrey, 8 Mart. (La.) 91, 13 
AmD 279. Laughlin v. Ganahl, 11 
Rob. (La.) 140.” Campbell v. Penn, 
7 La, Ann. 371, 373. “By delivering 
this cotton into the possession of 
Ganahl, before he had paid the price 
in full, the plaintiffs authorized 
others to consider him as the abso- 
lute owner of it.” Laughlin v. 
Ganahl, 11 Rob. (lia.) 140, 148. This 
article “appears to have been incor- 
porated into the Code from the Span- 
ish law, and rests upon-the feigned 
delivery also formerly recognized by 
the French jurists. Thus it is de- 
clared by Partida Third, Tit. XXX, 
Law 9, ‘A man sometimes alienates 
his estate with a reservation of usu- 
fruct; or after he has alienated it, 
and before he delivers possession, 
leases it of the purchaser. In either 
of these cases, we say the purchaser 
will acquire the possession or prop- 
erty of the thing in the same manner 
as If he had been put in corporal pos- 
session of it. And so we say it 
would be, if he who alienated the 
thing had said,’ ‘I consent hereafter 
to hold possession in your name.’ 
1 Moreau, Partidas, p. 398; see also 
Code 1808, p. 350, Arts. 29 and 30. 
Pothier says: ‘Every mode of caus- 
ing the possession of a thing to pass 
to any one without the intervention 
of an actual delivery, is called a 
feigned delivery. For example: when 
in donating an estate to any one, I re- 
tain it under a title of lease, it is a 
feigned delivery, because, remaining 
on the estate, and consequently with- 
out any real delivery intervening, I 
do not suffer the estate to pass to the 
donee. In fact, aS we possess not 
only the things which we hold by 
ourselves, but those even which we 
hold by our tenants and lessees, and 
as an estate is not, properly speaking, 
possessed by him who holds under 
a lease, but by him who holds the 
title, it follows that the donor, in 
making himself, by a clause in the 
act of donation, the tenant or lessee 
of the donee, on account of the es- 
tate which he donates without vacat- 
ing the same, ceases to possess it, 
and transfers its true possession to 
the donee.’ ‘It is the same with the 
clause of reservation of usufruct, 
either in a contract of sale or a con- 
tract of donation.’ 7 Pothier, ed. 
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tional,®* and when made on approval is subject to the 
suspensive (precedent) condition of satisfying the 
The vendee who first takes possession, or 


vendee.®* 


1835; Dupin, p. 453; 8 ibid, p. 203; 
Bousquet, Dictionaire de Droit, verbis 
Constitut et Précaire, Dig. Lib. 50, 
TNO Tos, ee? aD, Lib. 43 Epa ta OF 


We conclude, therefore, that the 
vendor, William E. Starke, did not 
remain in possession under a _ pre- 


carious title, and that the sale 15 
invalid as against the seizing cred- 


itor, the Bank, for want of delivery.’ 


See Hall v. Hill, 6 La. Ann. 745, 758; 


Monday v. Wilson, 4 La. 3388, 340; 
1 fia Ann. 595" 61: McCloskey Vv. 
Alabama Cent. Bank, 16 La, Ann. 


284, 286. 

[a] Presumption from nondeliv- 
ery.—(1) Without delivery the trans- 
action is presumptively void as to 
third parties. La. Rev. Civ. Code art 
2480; Brooklyn Cooperage Co. Vv. 
Cora Planting, ete., Co., 137 La. 807, 
69 S 195; Fouche v. Stewart, 32 La. 
Ann. 215; Shultz v. Morgan, 27 La. 
Ann. 616; Meagher v. Reading, 23 La. 
Ann. 436; Hill v. Hanney, 15 La. Ann. 
654; Lassiter v. Bussy, 14 La. Ann. 
699; Stevens v. Wellington, 1 La. Ann. 
72; Jorda v. Lewis, 1 La. Ann, 59. See 
Thibodeaux v. Thomasson, 17 La. 353, 
359, 360 (“between the parties to an 
act of sale, the contract is perfect as 
soon as there exists an agreement for 
the object sold, and for the price 
thereof, although the object has not 
yet been delivered, nor the payment 
made. La. Code, art. 2431. But in 
all cases where the thing sold re- 
mains in the possession of the seller, 
there is reason to presume that the 
sale is simulated; and, with respect 
to third persons, the parties must 
produce proof that they are acting 
in good faith, and establish the real- 
ity of the sale. La. Code, art. 2456. 

. We do not hesitate to say, that 
when the thing sold remains in the 
corporeal possession of the seller, 
who is suffered to act as owner, to 
the injury of a third person, the rule, 
that the delivery of immovables al- 
ways accompanies the public act 
which transfers the property, ceases 
to be applicable; that in such case, 
the sale is presumed to be simulated 
and fraudulent; that creditors may 
attack it as such, without any limi- 
tation, as long as the corporeal pos- 
session continues, although the 
written evidence of the transfer may 
have been passed before the time the 
debt accrued; and that in an action 
brought to annul such fraudulent 
contracts, the burden of proving that 
it was made bona fide, being thrown 
upon him to whom the property was 
transferred, it is his duty to estab- 
lish its reality’’). (2) But vendor, 
retaining possession as usufructuary, 
may rebut presumption. Williams v. 
Eranklin,’ (uMart. NN. Si (lua:) 1670) 
See Larochette v. Her Husband, 5 
Rob. (La.) 494, 495 (“the husband 
and the wife dwelt in the same house, 
which was the property of the latter. 
The goods purchased were in that 
house, and both the husband and the 
wife attended to the retailing of 
. them. It being shown that the goods 

had been bought by her, and were 
found in her house, and that they 
were sold sometimes by her, some- 
times by her husband, it cannot be 
contended that they had not been de- 


livered to her’). 

96. Justinian Inst. III, XXIII, 
IV; Civil codes: Belg. art 1584; Bol, 
art 1005; Braz. art 1126; Ch. art 1807; 
Col. art 1863; Dom. art 1584; Ee. art 
UIST BSS 1S) ab art 1584; Guat. art 1480; 
Hay. art/1369);\ [t: art 1449; La. Rev. 
art 2457; Pan. Canal Z. art 1863; 
Salv. art 1611; Ven. art 1419; Per. art 
1307; Rom. art 1296; Philippines Civ. 
Code art 1453; Bachrach v. Peterson, 
7 Ph. 571; Sentence Supr. Trib. Febr. 
16, 1894. 

“A contract such as this, for the 
sale of personal property on condi- 
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tion that the title should remain in 
the vendor until the purchase price 
has been paid is valid, although the 
possession of the property is at the 
time of making the contract delivered 
to the purchaser.” Kuenzle v. Wat- 
son, 13 Ph. 26, 29. 

{a] Thus, where vendee guaran- 
teed ‘the arrival of the tobacco in 
New York in good condition,’ the 
sale was not complete until the ful- 


fillment of that condition. McCul- 
lough v. Berger, 43 Ph. 823. 

97. Civil codes: Arg. arts 1370 
(1886), 1399 (13865); Belg. arts 1587, 
1588; Bol. art 1009; Braz. art 1144 
et seq; C. R. art 1052; Cuba art 
14538; Dom. arts 1587, 1588; Ec. art 
1814; Fr. arts 1587, 1588; Guat. art 
1485; Hay. arts 1372, 1373; Neth. art 
£499 a Tt art L435 Pan Mart i228); 
Perfarts! 1302 “i372 Ph art 45385 


PHIRIS§ M3567 Rom, var t 21301) e302. 
Bae art 1626; Sp. art 1453; Ur. art 
1685. 

“Tf the contract were a conditional 
one, dependent on a condition either 
precedent or subsequent; or if it had 
been agreed that there should be a 
previous test or trial of the thing 
sold, it would then be pertinent to 
examine the evidence adduced bear- 
ing on such trial or test, and the 
proofs introduced to show the com- 
pliance or noncompliance with the 
condition stipulated; but the agree- 
ment is simple, unconditional and ab- 
solute. This contract, in the form 
of a lease between the plaintiff and 
the defendant, contains ten clauses. 

. None of these clauses stipulates 
a previous test or trial, nor that the 
perfection and validity of the con- 
tract shall be subject to any act 
whatever on the part of the lessor. 

. . Contrary to appellant’s conten- 
tion, neither article 828 of the Code 
of Commerce nor article 1453 of the 
Civil Code has been violated, if, as 
found from the evidence adduced, it 
is not a question of goods which were 
not seen nor could be classified un- 
der a quality well known in com- 
merce, in which case it is to be un- 
derstood, according to the first of the 
said articles, that the purchaser re- 
serves the privilege of examination 
and the right to rescind the contract 
if the goods do not suit him; nor of a 
sale made subject to approval or 
trial of the thing sold, nor of a sale 
of things .which it is usual to test 
or try before being received, which 
sales, according to the second arti- 
cle cited, are always to be considered 
as made under a condition precedent.” 
Kelly Springfield Road Roller Co. v. 
Sideco, 16 Ph. 345, 348, 352 [atf de- 
cision of Lobingier, J.] 

98. Civil codes: Cuba art 1478; 
Mex. arts 2870, 1872; Pan. art 1243; 
Ph? art 14733" PP Re S376 > Spe ant 
1473; Chinchilla v. Rafel, 39 Ph. 888, 


907; Lichauco v. Berenguer, 39 Ph. 
643; Bautista v. Sioson, 89 Ph. 615; 
Asencio v. Bautista, 36 Ph. 470; 
Cruzado v2 Bustos;? 34 Phi 17; “36: 
Gonzaga v. Javellana, 23 Ph. 125, 
131; Montanez v. Sheriff, 18 Ph. 119; 
Gonzalez v. Rojas, 16 Ph 1b Se 
Cojuangeo v. Rodriguez, 15 P von s 
Yatcoo ve’ Gana, 13 Phe 306, * 308% 
Mendiola v. Pacalda, 10 Ph. 705; 


Sentences Supr. 
July 9, 1900. 
“From the fact that the ownership 
of the piece of property is not re- 
corded in the registry in favor of the 
person in possession thereof, it can- 
not be inferred that such person is 
not the owner of the property, pro- 
vided it be shown that he acquired 
the same, that the property is not 
registered in the name of another, 
and that he has been in the quiet 
and peaceful possession thereof.” 
Sentence Supr. Trib. Dec. 16, 1892. 
“Although article 1473, in its second 


Trib. May 138, 1908, 
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(in case of immovables) first secures registry, ac- 
quires title where the same subject matter has been 
sold to more than one.%% 


The vendor in such ease is 


paragraph, creates a preference for 
the title of ownership of realty first 
registered, this provision must be 
understood as being based always 
upon the good faith required in the 
first paragraph thereof, and it cannot 
be conceived that the legislator had 
intended to do away with, or to sanc- 
tion, bad faith by requiring compli- 
ance with a mere formality (the act 
of registration) which does not al- 
ways control even when third per- 
sons are involved.” Sentence Supr. 
Trib. May. 13, 1908. 

{a] Rule applied.—(1) “Ong Che, 
was a purchaser of these articles in 
good faith. It is furthermore uncon- 
troverted that he acquired possession 
by virtue of his purchase. He, there- 
fore, undoubtedly has, under article 
1473 of the Civil Code, a better title 


than the first purchaser, who has 
never had possession at all.’’ Rivera 
v: Ong Che, 37 Ph. 355, 356. (2) “The 


said parcel of land D, mentioned in 
the application, having been sold 
first to Martin Alvero and his wife 
Josefa Ilagan, and later to Alberto 
C. Ramos and his wife Benita Garin, 
it must be determined, in accordance 
with article 1473 of the Civil Code, 
which of these two married couples 
is entitled to preference. As neither 
of the two deeds was recorded, but 
as Martin Alvero and Josefa Ilagan 
took possession of the property in 
good faith immediately after it was 
sold, its ownership belongs to them.” 
Estiva v. Alvero, 37 Ph. 497, 503. 
{b] Natural possession sufficient. 
—(1) “To what kind of possession 
does this article refer? Possession 
is acquired by the material occupancy 
of the thing or right possessed, or 
by the fact that the latter-is sub- 
jected to the action of our will, or by 
the appropriate acts and legal for- 
malities established for acquiring 
possession (art. 438, Civil Code). By 
a simple reasoning, it appears that, 
because the law does not mention to 
which of these kinds of possession 
the article refers, it must be under- 
stood that it refers to all of these 
kinds. The proposition that this ar- 
ticle. according to its letter, refers 
to the material possession and ex- 
cludes the symbolic does not seem to 
be founded upon a solid ground. It 
is said that the law, in the gradation 
of the causes of preference between 
several sales, fixes, first, possession 
and then the date of the title and, as 
a public instrument is a title, it is 
claimed that the inference is that 
the law has deliberately intended to 
place the symbolic possession, which 
the execution of the public document 
implies, after the material posses- 
sion. This argument, however, 
would only be forceful if the title, 
mentioned by this article, includes 
public instruments, and this would 
only be true if public instruments 
are not included in the idea of pos- 
session spoken of in said article. In 
other words, the strength of the ar- 
gument rests in that this possession 
is precisely the material and does 
not include the symbolic. Conse- 
quently, the argument is deficient 
for it is begging the same question, 
because if this possession includes 
the symbolic, which is acquired by 
the execution of a public instrument, 
it should be understood that the title, 
mentioned by the law as the next 
cause of preference, does not include 
public instruments. Furthermore, 
our interpretation of this article 1473 
is more in consonance with the prin- 
ciples of justice. The execution of 
a public instrument is equivalent to 
the delivery of the realty sold (art. 
1462, Civil Code) and its possession 
by the vendee (art. 438). Under these 
conditions the sale is considered con-= 
summated and completely transfers 


For later cases. developments and changes in the law see cumulative Annotations, same title, page and note number, 
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liable for injury to the subject matter, pending 
A promise to sell, with the essentials 


delivery.®® 


to the vendee all of the vendor’s 
rights of ownership including his real 
right over the thing.” Sanchez v. 
Ramos, 40 Ph. 614, 615. But see 
Aviles v. Arcega, 44 Ph. 924, 927. 
(2) Applies to purchaser at sheriff's 
sale. Aitken v. La O, 36 Ph.-510. 
(3) “In view, therefore, of the fact 
that neither had obtained the regis- 
tration of his title, and in accordance 
with paragraph 3 of article 1473, the 
land in question belongs to the de- 
fendant Alipio Yealina for the reason 
that he first obtained possession of 
said parcels of land in good faith.” 
Samson y. Garcia, 34 Ph. 805, 807. 
(4) ‘While we have stated that there 
were two sales of the parcel of land 
in question, that is hardly the fact, 
because a conditional sale, before 
the performance of the condition, can 
hardly be said to be a sale of prop- 
erty, especially where the condition 
has not been performed or complied 
with. That being true, article 14738 of 
the Civil Code can hardly be said to 
be applicable.” Mendoza vy. Kalaw, 
42 Ph. 236, 238. (5) “In accordance 
with article 1473 of the Civil Code 
the sale that was first recorded must 
be given preference. Although the 
sale to Suntay and the sale by the 
latter to Palanca were recorded, it 
must be deemed that no record was 
made as to the portion of land in 
question. For the purposes of arti- 
cle 1473, the record in the registry is 
tantamount to a notice of the fact 
of the existence of the contract. 
But, as in the deeds containing these 
contracts the portion of land under 
discussion does not appear, the regis- 
tration of the documents cannot be 
considered as a notice of the sale of 
the said portion. On the other hand, 
although the sale to Roman Santos 
was also recorded, it was only ef- 
fected in August, 1918, after the 
herein applicant had already filed his 
application for this land claiming to 
have bought it from the sisters Irene 
and Consuelo Mojica and after the 
said Palanca had filed an opposition 
to the application of Roman Santos 
for the registration of the said parcel 
of land, it being -noted that Palanca, 
before that. time, had brought an ac- 
tion for injunction against Santos on 
account of the same portion of land. 
Wherefore, when Santos recorded his 
sale he knew that Palanca was claim- 
ing the land in question by virtue of 
a former purchase. Consequently the 
record made by Santos was not in 
good faith and he cannot base his 
preference of title thereon. The rec- 
ord to which article 1473 of the Civil 
Code refers is that made in good 


faith, for the law will not protect 
anything done in bad faith. The 
preference, therefore, as between 


these two sales must be adjudged to 
Palanea in accordance with said arti- 
ele 1473 of the Civil Code, on account 
of priority of possession.” Palanca 
vy. Director of Lands, 43 Ph. 149, 
154 


[ec] Registration under special act. 
—(1) “This rule, of course, presup- 
poses that each of the vendees or 
purchasers has acquired title to the 
land. The real ownership in such a 
ease depends upon priority of regis- 
tration. While we do not now decide 
that the general provisions of the 
Civil Code are applicable to the Land 
Registration Act, even though we see 
no objection thereto, yet we think, 
in the absence of other express pro- 
visions, they should have a persua- 
Sive influence in adopting a ruie for 
governing the effect of a double reg- 
istration under said Act. Adopting 
the rule which we believe to be more 
in consonance with the purposes and 
the real intent of the Torrens system, 
we are of the opinion and so decree 
that in case land has been registered 
under the Land Registration Act in 
the name of two different persons, the 
earlier in date shall prevail.” lLa- 
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garda v. Saleeby, 31 Ph. 590, 597. 
See Obras Pias v. Ignacio, 17 Ph. 45. 
(2) “The case seems to us to be 
analogous to one where the same real 
property has been sold by the same 
vendor to two different vendees. In 
such cases, under article 1473 of the 
Civil Code, the property goes to the 
vendee who first records his title in 
the registry of property. If the sale 
is not recorded by either vendee, the 
property goes to the one who first 
takes possession of it in good faith, 
and in the absence of both record and 
possession, to the one who presents 
the oldest title, provided there is 


good faith.” Cagaoan vy. Cagaoan, 43 
Ph. 554,556. 
{d] Precautionary notice.—Manas 


va Rafael, 27 Ph. 419, 420. See Ve- 
guillas v. Jaucian, 25 Ph. 315, 322 
(but “a preventative precautionary 
notice only protects the interests and 
rights of the person who secures it 
against those who acquire an interest 
in the property subsequent thereto, 
and then only for a period of thirty 
days. It cannot affect the rights or 
interests of persons acquired thereto- 
fore. While, on the other hand, if 
one of the different purchasers of the 
same tract or parcel of land has se- 


cured the actual registration of his. 


title before the other purchaser, he 
thereby becomes the real owner as 
against other purchasers of the same 
property’); Savella v. Sabellano, 22 
Ph. 197, 200 (“the judgment of the 
trial court in favor of the plaintiff, 
who exhibits the oldest title, is not 
improper, since it is not shown who 
is actually in possession, although it 
may be presumed that the defendant 
is since he is such defendant in a suit 
for recovery, but this possession of 
his is only that incident to his going 
upon the land and taking the crop 
growing thereon’’). 

[e] Attachment and execution.— 
“The provision which is found in the 
statute law of a great many of the 
States of America, to the effect that 
an unrecorded deed shall be void as 
to subsequent attaching or judgment 
ereditors, nowhere appears in this 
code. Article 1473 of the Civil Code, 
which gives preference to that one of 
two deeds which is first recorded, does 
not extend to attachments or execu- 
tions.” Fabian v. Smith, 8 Ph. 496, 
. See also Buzon v. Licauco, 13 

. 854, 357; Boncan v.:Smith, 9 Ph. 
109 


[f] Purchase from stranger.—(1) 
“Of the previous history of the cash 
register, and of the claims thereto of 
Harris, Hess, and Olsen, these own- 
ers of the business all had knowledge, 
with the exception of Yearsley. He 
was a buyer in good faith, and, if he 
had bought from the true owner, 
would have brought himself under 
the protection of article 1473 of the 
Civil Code, providing that, when a 
thing is sold to different buyers, the 
property goes to him who first ob- 
tains possession. He bought it, 
however, from a person who was not 
the owner and who had knowledge of 
the true ownership. Therefore his 
defense can not prevail.’ Olsen v. 
Yearsiley;, 11°Ph. 1785179. /°@), But in 
Louisiana where part of the same 
tract has been conveyed to different 
parties, “if there be any shortage 
in defendant’s acreage, he must fall 
back on his warrantors; for, plain- 
tiff’s title having been first given 
by the common vendor, he is entitled 
to receive the quantity which is 
called for by his deed.” Nattin§ v. 
Glassell, 156 La. 423, 427, 100 S 609. 

99. Civil codes: Cuba art 1096; 
Mex. art 2871; Pan. art 981; Ph. art 


1096; P. R. § 1068; Sp. art 1096. 
1. Civil codes: Belg. art 1589; 
Bol. art 1010; Cuba art 1451; Dom. 


art? 1589; F'r. "art 1589 [compare art 
1621 providing for the return of ex- 
penses]; Guat. art 1503 (providing 
that neither advantage 


risk nor 
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of a sale, is enforceable. 
Interpretation. 


In case of ambiguity the terms 


passes to the vendee); Hay. art 1374; 
La. Rev. art 2462; Mex. art 2819 
(requiring specification of the subject 
matter); Pan. art 1221; Per. art 1333 
(same as Guatemala); Ph. art 1451; 
PHERS Seis 54eeOuemarts: 1476: 1478; 


Sp. art 1451; Mas v. Lanuza, 5 Ph. 
407, 459; Borromeo v. Franco, 5 Ph. 
s v. Mendezona, 1 Ph. 696, 


700; Goyena v. Tambunting, 1 Ph; 
aoe McLaurin v. Smart, 7 Que. Q. B. 

“We understand article 24387 to 
mean, that a promise to sell, when 
the thing to be sold and the price of 
it are agreed upon, is so far a sale 
that it gives to either party a right 
to claim recta via, the delivery of the 
thing or payment of the price; but 
such a promise does not place the 
thing at the risk of the promisee, nor 
does it transfer to him the ownership 
or dominion.of it. If by consent of 
both parties a promise to sell is can- 


.celled, such an agreement could -not 


be viewed as a retrocession of the 
property; and third persons having a 
general mortgage recorded against 
the promisee would have acquired no 
right or lien on the same, because it 
never belonged to their debtor. Trop- 
long, Vente, vol. 1, No. 130; Pothier, 


Vente, No. 481; Toullier, vol. 9, No. 
163.’ McDonald v. Aubert, 17 La. 
442, 451. “Tt is evident that the 


parties contemplated the execution 
of a formal act of sale, such as is 
usual in the transfer of a plantation. 
We cannot presume the vendor in- 
tended to sell on a credit without 
taking notes for the price, or that he 
intended to abandon the privilege 
conferred by law, or the conventional 
mortgage usual in such transactions. 
And it is well settled that when par- 
ties agree to have their contract re- 
duced to writing, the contract is not 
complete until the deed has been 
signed by both parties. Villere v. 
Brognier, 3 Mart. 326, 348, 527; 
Casson v. Fulton, 5 Mart. 676, 677; 
Des Boulets v. Gravier, 1 Mart. 420, 
422; Wolf v. Mitchell, 24 La. Ann. 
433. ‘La rédaction @’un acte est une 
condition Suspensive du contrat.’ 5 
Boileux C. N., page 562.” Fernan- 
dez v. Soulie, 28 La. Ann. 31, 33. 

{a] Distinguished from sale.—(1) 
“The agreement was not a simple 
promise to sell, but was a perfect 
sale; in which, again, the vendors, 
agreeing to seli the one third of the 
property, the purchaser agreed on his 
part to pay the sum of $52,000 as the © 
price thereof. But could it be con- 
sidered only as a ‘promesse de vente,’ 
art. 2437 of our Code, informs us that 
it amounts to a sale when there ex- 
ists a reciprocal consent of both par- 
ties, as to the thing and the price; 
and, therefore, it must have the 
same effect. See Troplong, vol. 1, 
pp. 193, 194, no. 130, in which this 
doctrine is fully reviewed; and Mer- 
lin, Répert. verbo Vente, § 7. There 
is a vast distinction to be made be- 
tween this case and that of Millau- 
don v. Sylvestre, 8 La, 262, relied on 
by the defendant’s counsel.” Thom- 
son v. Mylne, 11 Rob. (La.) 349, 3638. 
(2) “The contract on which the suit 
is instituted is in terms a sale, and 
not an agreement to sell; but if con- 
sidered, as in the argument, a mere 
agreement to sell, our Civil Code de- 
clares that the ‘sale is considered to 
be perfect between the parties, and 
the property is of right acquired to 
the purchaser with regard to the 
seller, as soon as there exists an 
agreement for the object and the 
price thereof.’ Art. 2431. And that 
even ‘a promise to sell amounts to a 
sale, when there exists a reciprocal 
consent ‘of both parties as to the 
thing and the price thereof.’ Art. 
2437. In this case, the agreement 
was clothed with the formality re- 
quired by article 2415, for the sale 
of real property.” Stephens v. Cham- 
berlin, 5 La. Ann. 656, 657. 


1372. [40 2@: J] 


of the contract are construed most strongly against 


the vendor.” 


[§ 157] (2) Subject Matter. Incorporeal, as well 
as corporeal, rights may be the subject of this con- 
But the subject matter must not be non- 
existent? nor already the purchaser’s.° 


tract. 


2. Civil codes: Belg. art 1602; 
Bol, art 1021; Dom. art 1602; Fr. art 


U602s) Hay.nart 138%; owuar Key. art 
2474; Neth. art 1509; Rom. art 1312; 
Brown v. Broussard, 43 La. Ann. 
962, 9 S 911; Delogny v. Mercer, 43 
Tua. “Ann, 205, 8 3S 9033" Mithoff. “v. 
Byrne, 20° La.’ Ann: 363; Hall v. 
Plassan, 19 La. Ann. 11; Gray v. 


Lowe, 7 La. Ann. 465, 471; Moore v. 
Hampton, 3 La. Ann. 192. , 
“Plaintiff points us to that portion 
of the advertisement wherein the ob- 
ject offered for sale is declared to be 
a certain piece or portion of land 
together with the buildings and im- 
provements thereon, and all rights, 
ways, privileges and appurtenances 
thereunto belonging, or in any wise 
appertaining. He claims that even 
without these words the machinery 
(Gif it was in reality part of the im- 
movable property) would have passed 
by the sale unless there were in the 
advertisement words of reservation 
or exclusion, but that with these 
words added, the matter is taken be- 
yond debate. Defendant, on the other 
hand, insists that the advertisement 
shuws plainly and unmistakably on 
its face that the machinery was not 
included; that in describing the 
property it is referred to as ‘equipped 
with water connections’ with the 
Mississippi river, together with 
boilers, filters and pumps, which will 


securing free water;’ that this 
special enumeration of particular 
portions of the machinery clearly 


excludes the idea that any other ob- 
jects besides those particularly men- 
tioned were to be disposed of with 
the land, and that this same fact is 
specially drawn to the attention of 
bidders through the _ auctioneers’ 
headlines to the advertisement. The 
plaintiff replies that the mention of 
these special articles was simply the 
selection by the auctioneer of some of 
the salient advantages of the prop- 
erty in order to attract special at- 
tention, as is customary in all auction 
sales, nothing more; that the ma- 
chinery would have passed without 
any allusion to ‘improvements’ and 
‘appurtenances’ as a matter of course, 
but that particular mention of the 
‘improvements’ and ‘appurtenances’ 
as forming part of the object to be 
sold withdraws from the considera- 
tion of the case all mere inferences 
and conjectures; that if it had been 
the intention of the vendor to have 
excluded the machinery from the sale 
it was his duty to have done so in 
clear and exact terms, and everything 
obscure or ambiguous is to be con- 
strued against him. C. C. Arts. 2474, 
2461. Holding as we do that the 
machinery was, at the date of the 
sale, immovable by destination, we 
think in the absence of words of 
reservation and exclusion in the ad- 
vertisement, it passed to the pur- 
chaser of the real estate, as part 
thereof, and that the judgment of the 
District Court to that effect was cor- 
rect. Williamson v. Richardson, 31 
La. Ann. 685, 686; Hollingsworth vy. 
Chaffe, 33 La. Ann. 547, 554.” Ma- 
ginnis v. Union Oil Co., 47 La. Ann, 
1489, 1496, 18 S 459. 

3 . Civili@icodes? VAre Wart. 1478 
(1444); Ch. arts 1810, 1901 et seq; 
Col. arts 1870;'1959 et seq; C. R. art 
1104; Cuba arts 1464, 1526 et seq; 
Ee. art 1800; Ger.-art 398; Guat. art 
1510; Hond. art 16€6 et seq; La. Rev. 
art 2449; Nic. art 2716 et seq; Pan. 
arts 1234, 1278 et seq; Pan. Canal Z. 
arts 870, 1959 et seq; Per. arts 1341, 
1468 et seq; Ph. arts 1464, 1526 et 
seq; P. R. §§ 1367, 1429 et seq; Salv. 
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Litigated claims. The obligor of a claim in liti- 


gation may extinguish it by reimbursing the as- 


litigated right.7 
Succession. 


art 1614; Sp. arts 1464, 1526 et seq; 
Ur. arts 1668, 1757 et seq; Ven. art 
1594 et seq. 

“Our law, differing therein from 
the common law, distinctly recog- 
nizes the assignability of that class 
of incorporeal rights known at com- 
mon law as choses in action, and 
provides for the perfectibility of such 
assignments by notice to the debtor 
and entirely independent of his con- 
sent, and, from the moment of such 
notice, creates a privity between the 
debtor and the assignee, amounting to 
a perfect legal tie.’’ Gordon vv. 
Miichler, 34 La. Ann. 604, 608. See 
Webre’s Suce., 35 La. Ann. 266. 

[a] A leasehold interest may be 
sold.. Norton v. Ormsby, 1 Mart, 'N. 
DusG@liasl). Silo. ‘ 

[b] Legal mortgage.—‘‘We find no 
law that prohibits the transfer of the 
legal mortgage given to minors upon 
the property of their tutors. If pub- 
lic policy required that such transfer 
Should be prohibited, it would be 
within the province of the legislator 
so to direct. We do not anywhere 
find that he has done so.” Perret v. 
Roussel, 19 La. Ann. 174, 177. 


[c] One of several joint owners of 
immovables may sell his_ share. 
Mainit v. Bandoy, 14 Ph. 730, 733 


(“in a community of property ‘every 
coOwner shall have full ownership 
of his part and in the fruits and 
benefits derived therefrom, and he 
therefore may alienate. umf Art: 
399, Civil Code.] Consequently, the 
alienation by Marcelo Mainit of his 
fourth part was legal, valid, efficient, 
and produced the effect of substitut- 
ing the defendants in the enjoyment 
thereof”). 

&, “Civils codéssivAre, art 1362 
(1328); Belg. art 1601; Bol. art 1020; 
Chey arts 1 Sil, ais 13 18d Cols lare 
L370; Dom: art 1601; Mem arts 13015 
1803, 1804; Fr. art 1601; It. art 1461; 
Port. art 1558: Salv. arts 1615, 1617; 
1800; Uri. art, 16723) Ven.) art. 1430; 
Hay. art 1386; Neth. art 1508; Nic. 
art 2567; Pan. Canal Z. art 1870; 
Rom. art 1311. 

&. (Civil codes ‘Chinarnt) 181 6sCol: 
art 1872; Ec. art 1806; La. Rev. art 
2443; Nic. art 2574; Pan. Canal Z. art 


1Ui2° Per art 13265 Salve art 16109 
Ur. art 1670. 

6. Civil codes: Belg. arts 1699, 
L700; Ch, artaAlolsy Colic artgvett: 
Cuba art 1535; Dom. arts 1699, 1700; 
Ee. art 1904; Fr.- arts 1699, 1700; 
Hay. arts! 1472; 14733) It. art 1546s 


Pan. art 1287; Pan. Canal Z. art 1971; 
P. R. § 14388; Que. art 1582; Rom. arts 
1402, 14038; Salv. art 1701; Sp. art 
1535; McDougall v. Monlezun, 38 La. 
Ann. 223; Salbadore v. Crescent Mut. 
Ins. Co., 22 La. Ann. 338; Kellar: v. 
Blanchard, 21 La, Ann. 38; Billiot v. 
Robinson, 13 La. Ann. 529, 5385. 
“The laws Per diversas and Ab 
Anastasio, C. mandati, on which the 
articles of our Code concerning li- 


‘'tigious rights are founded, have no 


other object than the prevention of 
unnecessary litigation, which is at- 
tained in a great measure by the 
check they impose on the cupidity of 
speculators in law suits. They en- 
able the defendant to take the place 
of the purchaser of the suit against 
him, by paying the price he has paid 
for it, with interest. Thereby the 
litigation is ended, and the object of 
the law attained. But if, as the de- 
fendant has done in this case, he 
continues to contest the suit, raises 
difficulties as to the right of the 
plaintiff to recover his debt and pro- 
tracts the litigation, he evidently de- 
feats the very object of the law, and 
cannot avail himself of the provi- 


signee,® except where he is coheir or codwner of 
-the claim, obligee, or possessor, subject to the 


A share of a decedent’s succession 


sion which the law has established in 
his favor for the purpose of termi- 
nating litigation. To permit him to 
do it, would be to defeat the very 
object of the law. Pothier, Contrat 
de Vente, 596, 597. Merlin, Rep: 
Verbis Droit litigeux.” Leftwich v. 
Brown, 4 La. Ann. 104, 105. “The 
record shows that the defendant has 
not availed himself of the privilege 
to substitute himself to the pur- 
chaser of a litigious claim against 
him by tendering the real price of 
the purchase. He should have actu- 
ally tendered or deposited the price 
and ceased all litigation with the in- 
tervenor. He has done neither; on 
the contrary, has contested the rights 
of the intervenor as zealously since 
as before the apparent offer to pur- 
chase them. See the case of Left- 


wich v. Brown, 4 La. Ann. 104.” 
Pearson vy. Grice, 6 La. Ann. 232, 
238. 

{a] “The term litigious rights (1) 


is used in the Code in two senses: 
First—With respect to public officers, 
such as judges, attorneys, sheriffs. 
and clerks, who are forbidden, under 
pain of nullity, to purchase litigious 
rights which fall under the jurisdic- 
tion of the tribunals in which they 
exercise their functions. R. C. C,; 
art 2447. Second—With respect to 
all persons, whomsoever, against 
whom litigious rights may have been 
validly transferred. R. C. C. 2652. 
Article 2447 does not define the litigi- 
ous rights which it forbids public 
officers connected with the adminis- 
tration of justice to purchase; and 
the meaning of the term is to be 
sought in article 3556, which defines 
terms of law used in the Code, ‘and 
not therein particularly  cefined.’ 
No. 18 of this article says: ‘Litigious 
rights are those which can not’ be 
exerciced without undergoing a law- 
suit;’ and the litigious rights re- 
ferred to in article 2447 are all such 
rights as fall within this definition, 
Article 2652 authorizes him against 
whom a litigious right has been 
transferred ‘to get himself released 
by paying to the transferee the real 
price of the transfer with the inter- 
est from its date.’ The next article 
furnishes the definition: ‘A right is 
said to be litigious whenever there 
exists a suit and contestation on the 
same.’ It is in this sense that the 
term is used in article 2652. See 
Pearson v. Grice, 6 La. Ann, 232, 237, 
238.” Spears v. Jackson, 30 La. Ann. 
523, 5215. (2) “Defendant, by an 
amended answer, pleaded that under 
article 15385 -of the Civil Code he 
should be allowed to satisfy the note 
by payment to the assignee of the 
amount given for it on the assign-~ 
ment, contending further that noth- 
ing having actually been advanced, 
but only a credit allowed, no pay- 
ment of money was required of him. 
To this somewhat curious contention 
it is sufficient answer that article 
1535 of the Civil Code applies only 
to a claim in litigation (crédito liti- 
gioso), the meaning of which is not 
a claim open to litigation, but one 
which is actually litigated; that is to 
say, disputed or contested, which 
happens only after an answer initer- 
posed in a suit. The terms of this 
article are plain and they are well 
commented upon by Manresa in his 
treatise thereon.” Robinson Vv. 
Garry, 8 Ph. 275. 

[b] Right must be exercised with- 
in nine days.—Aldeguer v. Aposaga, 
5 Ph. 584. 

7. Civil codes; Belg. art 1701; Ch. 
art , L913; Col. art (19713 \Cuba-sant 
1536; Dom. art 1701; He. art 1904; 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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may be sold;® but the succession of a living person 
is not, usually, a lawful subject of sale.® 

The transfer of a credit carries the ac- 
cessory rights like’ suretyship, guaranty, security, 
or privilege;° but this does not include, without 
special stipulation, the vendor’s personal rights.1+ 


Credits. 


Fr. art 1701; Hay. art 1474; La. Rev. 
art 2654; Pan. art 1288; Pan. Canal 
Aiovartin togies erie art.: Losbs, “esas Ev: 
§ 1439; Que. art 1584; Rom. art 1404; 
Be art 1536; Early v. Black, 12 La. 


8. Civil codes: Belg. art 1696 et 
seq; C. R. arts 1117-1120; Cuba arts 
1531-1533; Dom. art 1696 et seq; Ec. 
arts 1900, 1901; Fr. art 1696 et seq; 
Guat. arts 1639-1642; Hay. art 1469 
et seq; Hond. art 1671 et seq; It. art 
1545; La. Rev. art 2449; Neth, arts 
1573-1576; Pan. arts 1283-1286; Per. 
arts 1475-1478; Ph. arts 1531-1533; 


P. R. §§ 1434-1436; Que.-art 1570 
et seq; Sp. arts 1531-1534; Ur. arts 
iOieeOswe wen. are, 160d> ONic= art 


02732 et sea; Rom. art 1399; Salv. art 
1699; Webre’s Succ., 35 La. Ann. 266; 
Bougere’s Suce., 30 La. Ann. 422; 
Grayson v. Sanford, 12 La. Ann. 


646. 
[a] A share in an unliquidated 
succession is an “uncertain hope” 


whose sale is authorized by La. Rev. 
Civ. Code art 2451. Dobard v. Bayhi, 
36 La. Ann. 134. 

[b] Notice to third parties is not 
required. Sauvé v. Sauvé, 1 Montr. 
Leg. N. (Que.) 387, 546. 

[c] Respective liabilities. — The 
vendor of an inheritance is impliedly 
liable for fruits and the vendee for 
the former’s expenditures and credits. 
Civil eodes: Belg. arts 1697, 1698; 
Ch. art 1910; Col. art 1968; Cuba arts 
1sss,- loss Dom, Carts! 71697, 21693; 
Hearty 190: hrs ‘arts 1695,=-f6985 
Guat. arts 1640, 1641; Hay. arts 1470, 
1471; Homd. art 1673; It. art 1545; 
La. Rev. art 2651; Neth. arts 1574, 
1575; Nic. art 2733; Pan, arts 1285, 
12865 wan Canal -Z- art. 19683) Per: 
arts 1476, 1477; Ph. arts 1533, 1534; 
P. R. §§ 1436, 14373’ Que. artS 1580, 
LOS SDH arts Loos, woot: Uraart 
rbd Rom. arts 1400, 1401; Salv. art 
1700. 
[d] Sale of an inheritance does 
not impliedly include a credit due the 
heir. Civil codes: Guat. art 1642; 
Per. art 1478. 

9. Civil codes:- Belg. arts 791, 
1130, 1600; Bol. art 1019; Dom. arts 
7941230, 1600; EKrevarts\ 79). 1130, 
1600% Hay “arts: 1650, “921, £3855 Lt: 
art 1460; La. Rev. art 2454; Per. art 
1345; Port. art 1556; Ven. art 1429. 

[a] Inapplicable to life insurance. 
—‘‘The denunciation of Article 2454 
of the Code is directed against the 
sale of the succession of a living 
person, which it declares not to be 
the subject of sale; evidently because 
such a sale would, in the very nature 
of things, be prospective and uncer- 
tain; the law declaring that ‘succes- 
sion is the transmission of the rights 
and obligations of the deceased to 
his heirs.’ R. C, C. 871, et seq. But 
the prohibition contemplates a sale 
of an entire succession; or, in other 
words, the sale of all that the vendor 
may own at his death. It does not 
purport to prohibit the sale of any 
single, isolated piece of property that 
an individual may own, such as a 
policy of life insurance, although it 
might happen to be all the property 
he possessed at the time; and the 
case would not be altered, if it should 
transpire that he afterward acquired 
no other property. To place upon the 
article the .construction contended 
for by counsel would be to render it 
impossible for an individual to do as 
he pleased with his own.” Stuart v. 
Sutcliffe, 46 La. Ann. 240, 246, 14 S 


912. ‘ 

10; Civil ' codes: “Arg. ‘art 1492 
(1458); Belg. art 1692; Braz. art 
1066; Ch. art 1906; Col. art 1964; 
GR. art 1109; Cuba art 1528; Dom. 


art 1692; Ec. art 1897; Fr. art 1692; 
Ger. art 401; Guat. art 1635; Hay. 


» 
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art et soomiOnG a Art wel OOSine Litem ant, 
1541; La. Rev. art 2645; Neth. art 
1569; Pan. art. 1280; Per. art 1471; 


Ph. art 1528; P. R. § 1431; Que. arts 
1574, 1575; Sp. art 1528; Ur. art 1761; 
Vier eart “1597. Nics art (27253, Pan: 
Canal, Z. art 1964 Rom. -art/ W396: 
Salv. art 1696; Mechanics’ Bldg. As- 
soc. v. Ferguson, 29 La. Ann. 548; 
Perot v. Levasseur, 21 La. Ann. 529; 
Frost v. McLeod, 19 La. Ann. 80; 
Jeckell- vy. Fried, 18 La. Ann. 192; 
Terrill v. Gamblin, 10 La. Ann. 623; 
EASUMNCION GV: AUNIetO, 45 es Ol OS 
Palma v. Canilzares, 1 Ph. 602, 607. 
“There was no express subrogation 
from the laborers necessary; the 
transfer of this claim carried with it 
the transfer of the privileges as ac- 
cessories thereto. C. C. 2645. Weare 
confirmed in this conclusion by the 
decision in the case of Laloire v. 
Wiltz, 31 La. Ann. 436, which has an 
important bearing on this question.” 
Saloy v. Dragon, 37 La. Ann. 71, 73. 
[a] Mortgage.—(1) “The articles 
of the Code, with reference to pay- 
ment and subrogation, have no refer- 
ence to the purchase of notes or other 
incorporeal rights. The sale of the 
note carries the mortgage and privi- 
levee sSceurine =1t..-7 C2164 vart 62645; 
Moore v. Louaillier, 2 La. 571, 576; 
Oakey v. Sheriff, 13 La. Ann, ‘273.’ 
Perkins v. Gumbel, 49 La. Ann. 658, 
655, 21 S 743. See Citizens’ Bank v. 
Ferry, 32 La. Ann. 310; Frost v. Mc- 
Iyeod, .19 .La..Ann. 80. (2y Our 
jurisprudence has invariably enforced 
the rule that the mere transfer of a 


note secured by mortgage carries 
with it the mortgage itself. In such 
a transaction the articles of the 


Code which treat of the payment with 
Subrogation have no application, as 
the right acquired by the transferee 
derives from another and a different 
provision of law. Oakley v. Sheriff, 
13 La, Ann. 273.” Forstall’s Succ., 39 
ha) Ann. 10525" 1056) 3. S27 72 See 
Mechanics’ Bldg. Assoc. v. Ferguson, 
29 La. Ann, 548: 

{b] Pleading.—‘“The plea of want 
of an allegation of the transfer of the 
mortgage is untenable. The petition 
alleges a transfer of the note, by en- 
dorsement of the payee; and the 
transfer of the note, which is an evi- 
dence of a debt, includes a transfer 
of the mortgage, which is the ac- 
cessory of the debt.” Scott ‘v. 
Turner, 15 La. Ann. 346. 

{c] Transfer of promissory note 
includes hypothee securing it. Que- 
bec Bank v. Bergeron, 11 Que. L. 88, 
368, 14 RevLeg 170. 

11. Civil codes; Ch. art 1906; Col. 
art 1964; C. R. art 1110 (rescission) ; 
Bo anti uso Nici art, s2b2o se ans 
Canal Z. art 1964; Hamilton v. State 
Nat. Bank, 39 La. Ann. 932, 3 S 126; 
Castle v. Floyd, 38 La. Ann. 583; 
Swan v. Gayle, 24 La. Ann. 498. 

[a] Partial transfer.—(1) Where 
a creditor transfers part of his 
claim, he has no implied preference 
as to the balance over his assignee, 
nor vice versa. Civil codes: Arg. art 
1475 eC. Retartal 162). “When the 
holder of a claim, secured by mort- 
gage, assigns a part of it, he cannot 
be permitted to come in competition 
with his assignee, if the pledge is 
insufficient to pay both; although he 
warrants only the existence of the 
debt at the time of the transfer, yet 
it would be contrary to good faith, 
that the vendor of a claim, after re- 
ceiving the price of it from the as- 
signee, Should, by his own act, pre- 
vent the latter from recovering the 


sum he has _ paid. Troplong, Des 
Priviléges, et Hypothéques, v. 1, No. 
367. Grenier, v. 1, No. 93. The pres- 


ent case is much stronger than that 
of an ordinary transfer of a debt, 
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Animals with contagious diseases, or unfit for the 
designated purpose, are not lawful subjects of 


Subject matter at vendee’s risk. Generally the 
subject matter is at the vendee’s risk when the 
sale is perfected,!* even as regards losses due to 


because Hagan, Niven & Co., by en- 
dorsing the two notes, have guaran- 
teed the claim assigned, and become 
liable in solido for its payment to 
Barker.” Salzman y. His Creditors, 
2 Rob. (La.) 241, 248. See Abney v. 
Walmsley, 33 La. Ann. 589; Barkdull 
v. Herwig, 30 La. Ann. 618. 

12. Civil codes: Cuba art 1494; 
Hond: arti/16533 Pan?” arty 12643) Ph: 
art 1494; Sp. art 14945 P2R.§ 139%. 

13. Civil codes: Ch. art 1820; Col. 
art 1876; _Ec. art 1811; Guat. arts 
1487, 1488; It. arts 1125, 1480; La. 
Rev. art 2467; Nic. art 2579; Pan. 
Canal Z. art 1876; Per. art 1316; Port. 
arts 717, 1550; Salv. art 1624; Sp. art 
LAGS ties vantsnm Losoe Loos 1Vene sats 
1200, 1544; Taylor v. Mexican Gulf 
R. Co.,.2-Gaz-Ann: 654. > 

“The property is at the purchaser’s 
risk as soon as the emptio is per- 
fecta, ... The reason why the civil 
law made such a departure from 
fundamental principles ... has been 
much debated. . .. Probably Wind- 
schied (Lehrbuch, secs. 321, 390) is 
correct in attributing it to the alien- 
atory character of the contract: so 
far as the parties are concerned, the 
goods, even before delivery, are 
deemed to have ceased to be the ven- 
dor’s and to have become the pur- 
chaser’s for...a man is regarded in 
law as already having that for which 
he can bring an action.” Moyle 
Contr’ of SSale™ inwCiy,. “ke (Oxtonds 
1892) pp Wt; 90; YIN) “Asesoon as the 
contract of purchase and sale is 
made, which is, if the transaction is 
without writing, when the price is 
agreed, the risk of. the thing sold 
immediately falls upon the buyer, 
although it has not yet been delivered 
to him. Thus, if the slave dies or is 
injured in any part of his body, or the 
whole or any part of the house is 
burned, or the whole or any part of 
the land is carried away by flood or 
is diminished or injured by an inun- 
dation or by a tempest which over- 
throws the trees, it is the loss of the 


buyer, who must pay the price 
though he does not receive the 
thing.” Justinian Inst. III, XXIII, 


3, 125, 126 [quot 9 Harvard L. Rev. 
p 72]. ‘A question that plays a large 
part in the discussion of the common 
law of sales is the determination of 
the moment at which ‘title’ passes. 
The matter has often been treated as 
a question of metaphysics rather 
than as an issue presented by certain 
real and quite common situations. 
Considered realistically, what we 
wish to determine is which of the 
two parties bears the risk of loss in 
case of accidental destruction and 
under what circumstances a second 
purchaser from the buyer will be 
protected against the original vendor. 
These are two very different ques- 
tions and our rules for determining 
the passing of title, as codified in 
Sales Acts and in authoritative text- 
books, do not sufficiently distinguish 
them. That results in the creation 
of ‘security titles’ which are not real 
titles but have some of the effects of 
them, as well as in similar devices. 
The incidence of accidental loss was 
regulated in Rome by a simple rule. 
It fell on the buyer the moment the 
obligations of the sale were created, 
without reference to delivery. To be 
Sure, this, like all other matters, 
could be changed by agreement. 
Whatever may have been the origin 
of the rule, it was one easy to adjust 
oneself to, especially since the ven- 
dor in possession was held to a high 
degree of diligence in respect of the 
thing sold.” Radin, “Fundamental 
Concepts of the Roman Law,” 13 Cal. 
L: Rev. p 125. ‘The instrument, it 
is true, does not declare that the 
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fortuitous events.14 


Liability of vendor for damages. 
vendor is liable for damage due to his negligence 
or tardy delivery,’® or pending the weighing, num- 
bering, or measuring of fungibles priced according 
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or occurring after the commencement cf a rehibi- 


Moreover, the | tory action.*® 


from acquiring 


thereto,'® for losses caused by defects in quality,’ 


property was delivered, but it does 
declare that it was ‘bargained and 
sold’ to the defendant, and concludes 
with the usual warranties. The 
contract of sale was, therefore, com- 
‘plete, and the property was at the 
risk of the buyer.” Walker v. Hays, 
15 La. Ann, 640. See La Rue v. 
Rugely, 10 La. Ann, 242; Fearn vy. 
Maltby, 9 La. Ann. 8. 

14. Civil codes: 
lua. Rev. art 2533;. Pan. art. 1258; 
Phe Akt PAS Ss eben ho le Loo Lisp. art 
1488; Ven. art 1567. 

{a] The French code (1) contains 
no explicit provision on this point, 
but art 1138 imposes the risk on 
the creancier proprietaire (creditor 
proprietor) ‘‘from the moment when 
delivery is due.” (2) Similar provi- 
sions are found in other civil codes: 
Belg. art 1138; Bol. art 729; Dom. art 
1138; Hay. art 928; Mex. arts 1430, 
2824. (3) Professor Williston (9 
Harvard L. Rev. p 76 note) interprets 
this and another even more general 
provision (art 711) as “putting back 
the time of the transfer of title to 
the time of the contract.” (4) Dr. 
Sherman, however, citing the equally 
general art 1614, declares that “the 
Roman rule that these [advantages 
and risk] belong to the buyer is the 


Cuba art 1488; 


IAW, itiemsnOl slcteniirance, and. talyc. 
Rom. L. in Mod. World (2d ed, 1922) 
§ 787. (5) Both writers agree, 
nevertheless, in pronouncing the 


French law to be parallel to the 
Anglo-American. 

{b] But under some codes the 
vendor is liable until delivery.—(1) 
Civil codes: Braz. art 1127; Ger. arts 
446, 447. (2) And such would seem 
to be the law in those jurisdictions 
where the vendor is required to de- 
liver the subject matter in the same 
condition as when the contract was 
perfected. See infra § 159. (3) “If 
the thing is lost without the fault of 
the seller, the obligation is dissolved; 
if the thing is lost or it deteriorates 
through the fault of the seller, he is 
liable to the buyer for his negligence. 
Before delivery, the advantages of 
the: thing sold belong to the seller.” 
Sherman, “Argentine Law of Sale,” 
14 Ill. L. Rev. pp 617, 619 [cit Arg. 
Civ. Code art 578 et seq]. 

{c] Maxim, Res perit domino.— 
Gye The testimony shows that the 
slave Charlotte was unhealthy at the 
time of and before the sale to the 
knowledge of some of the heirs, but 
it is quite vague and unsatisfactory 
as to the nature of her disease. One 
of the witnesses calls it a female 
complaint brought upon her by an 
attempt to produce abortion; but even 
were we to consider the evidence as 
fully supporting the defense relied 
on, it could not, in our opinion, avail 
defendants in the present case. 
From the testimony of their own 
witnesses it clearly appears that 
Charloite died of, a congestive fever, 
a disease totally distinct from that 
under which she is represented to 
have been laboring before the sale. 
This new disease which occasioned 
her death, is as much a fortuitous 
event within the meaning of article 
2511 of the Civil Code, as any sudden 
accident by which she might have 
perished.” Kiper v. Nuttall, 1 Rob. 
(La.) 46 [dist Riggin v. Kendig, 12 
La. Ann. 451, 453 (where the court 
said: ‘‘We consider that whenever the 
death may be viewed as a direct se- 
quence of the redhibitory vice, then 
the death cannot be deemed a fortui- 
tous event. For example, if a slave 
is sold who is of unsound mind, and 
in a fit of insanity kills himself, his 
death is a direct result of the red- 


hibitory vice, and cannot be viewed 
as a fortuitous event in the sense of 
the statute. If the slave has the 
redhibitory vice of running away, and 
whilst in the act attempts to swim a 
river and is drowned, his death is not 
a fortuitous event within the mean- 
ing of Article 2511 C. C., but is a 
direct consequence of the vice of run- 
ning away’’)]. (2), “in. INIZon™ 
Bozeman, 11 La. Ann. 750, 752, this 
article was declared “but the em- 
bodiment in the code and limitations 
of the maxim, res perit domino. 
Until the thing is shown to have 
perished, the presumption exists that 
it may yet be recovered; that there 
is still a property in the thing which 
may be divested by the rescission. 
Moreover, there is not much force in 
the objection, that because the plain- 
tiff has alleged but one ground of 
rehibition, he shall not be permitted 
to show his inability to deliver the 
slave to the defendants on account 
of defects in the nature of a second 
or third ground of redhibition. The 
judgment rescinds the sale of the 
slave, and by the force of the judg- 
ment, the property in the slave, wher- 
ever he may be, is in the defendants.” 

15. Civil codes: Belg. arts 1138, 
1139; Cuba arts 1096, 1452; Dom. 
arts,,\1138; 1139; rr, arts. 1138,. 1139; 
Hond. art 1203; La. Rev. arts 2468, 


2470; Mex. arts 1430, 1431, 2824; 
Pan. arts 931, 1222; Ph. arts 1096, 
1452; PP. R. §§ 1063, 1355; Sp. arts 
1096, 145236 Ur. ‘arts (1335, 1682; 


Hay. art 929: Neth. art 1273; Rom. 
art 1079; Bataille v. Firemen’s Ins. 
Co., 2 Rob. (La.) 60. See Pittsburg, 
CLC, 4 Coah Counwve Slack, 42 La. Ann. 
107,.-7 S 230. 

“We are not satisfied from the evi- 
dence, that there was any Such gross 
neglect on the part of the vendor as 
to render him liable for the loss; he 
may have supposed there would be no 
rain, and advised that it would be 
safe to leave the sugar on the bank, 
but did not take the risk on himself. 
In the conflict of testimony, it is 
uncertain what advice may have 
been given by the seller to defend- 
ant’s agent, but it is certain that the 
defendant’s agent was not required or 
forced to take the sugar from the 
sugar-house until a boat could be 
sent for it, and that his voluntarily 
doing so, gave rise to the loss. We 
cannot, therefore, consider the dam- 
age to the sugar imputable to want 
of care of the vendor.” Fearn v. 
Maltby, 9 La. Ann. 8, 9. 


[a] Held inapplicable.—Yu Tek v. 
Gonzalez, 29 Ph. 384, 391; Fortis v. 
Gutierrez, 6 Ph. 100. 

16. Civil codes: Belg. art 1585; 
Bol. art’ 1006: Ch, ‘artul'821>- Colt art 
1877; Cuba art 1452; Dom. art 1585; 


Fr. art 1585; Guat. art 1487; It. art 
1450; La. Rev. art 2458; Neth. art 
L497: Nic, fart. 2600.7 Pani art 1222\ 
Pan. Canal, Z. art, 1877; Per. art 1315; 
Ph. art/1452; PoiR. 8 1355; Port, art 
1551; Que. art 1474;.Sp. art 1452; 
Ur. art 1683; Hay. art 1370; Rom. 
art 1300, Dunean, v. Holt, 21° Ta: 
Ann. 235; Shuff v. Morgan, 9 Mart. 
(lua.) 592; Logan v. Le Mesurier, 6 
Moore. B.C.) 116, 13), Reprint. 6285 
Villeneuve v. Kent, 1 Que. Q. B. 136. 

“The only question in this case, is 
whether the cotton of plaintiff, after 
the agreement of sale, was at the 
risk of the plaintiff or the defendant. 
If sold in lump, it was at the risk of 
the purchaser; but if otherwise sold 
by weight, it remained at the risk of 
the seller. C. C. Art. 2433. The evi- 
dence shows, and the plaintiff’s pe- 
tition admits, that it was sold at so 
many centS per pound. Nothing 


[§ 158] (3) Parties. 
official relation to the subject matter are pronipited 


Those having a fiducial or 


it, directly or indirectly..® So 


shows that the cotton was at the 
risk of the buyer until weighed.” 
Rhea v. Otto, 19 La. Ann. 123. 

{a] Waiver.—In Kelham v. Car- 
roll, 20 La. Ann. 111, 112, where the 
subject matter was “to remain on the 
plantation at the risk of the pur- 
chasers,” the court said: “It was evi- 
dently the intention of the contract- 
ing parties that the risk, which under 
article 2433 of the Civil Code would 
have attached to the sellers, until 
the cotton’sold was weighed, should 
be borne by the buyers, from the 
moment of the sale. No other ra- 
tional construction can be put upon 
this particular engagement on the 
part of the purchasers; as, after the 
weighing, the law would have put, 
the thing sold at their risk. ... In’ 
Goodwyn v. Pritchard, 10 La. Ann. 
249, this Court seemed to recognize 
this doctrine, and would have applied 
it in that case, had the intention of 
the buyer to renounce or waive the 
benefit of the law, as presented in 
Art. 2433 C. C., been established be- 
yond all doubt; while the purchasers 
in this case now pending, certainly 
did. The parties made a law unto 
themselves, founded on their mutual 
consent. Omne periculum ad emp- 
torem pertinere. And there exist no 
causes known to us, for which it can 
be revoked. C. C., 2-1757, 1895 and 
1940; Rice v. Schmidt, 11 La. 70, 72. 
Legal effect must, therefore, be given 
to this stipulation, unless, in the very 
nature of things, it would be impos- 
sible to do so.’ See Goodwyn v. 
Pritchard, 10 La. Ann. 249. 


‘17. Civil codes: Cuba art 1487; 
Ee. art 1582; Hond. art 1588; La. Rev. 
art 2532; Mex. arts 2878, 2879; Pan. 


art.1256;-Ph. art L4873P.- Rass 1390. 
Sp. art 1487; Ven. art 1470; Morphy 
v. Blanchin, 18 La. Ann. 133; Chap- 
man v. Matthews, 18 La. Ann. 118. 

18. La, Rev. Civ. Code art 2533. 

“When the thing sold is thus de- 
stroyed, before the purchaser has in- 
stituted his redhibitory action, the 
loss must be borne by him.” Kiper 
v. Nuttall, 1 Rob. (La.) 46, 47. 

19. Civil codes: -Arg. arts 1393 
(1359)-1395 (1361); Belg. art 1596; 
Bol. arts. 1015, 1016; Braz... art 1133; 
Ch, arts 1797-1800; Col. arts 1853— 
1856; €. R. art 1068; Cuba. art 1459: 
Dom. art 1596; Ec. arts 1787-1790; 
Fr; art, 1596;),Guat. .art'/1517;; ay. 
art 13817. Hond...art Wiley Tt, darts 
1457, 1458; La. Rev. art 2447; Neth. 
art 1505; Nic. art 2565; Pan. art 
1229; Pan. Canal Z. arts 1853-1856; 
Per, art .1348;; Ph. art .14593 2) Re 

1362; Port. art 1562; Salv. arts 
1601— 1604; Ven. art 1524; Rom. art 
1308; Sp. art 1459; Pipes v. Nors- 
worthy, 25 La. Ann. 557; McCarthy 
v. Splane, 8 La. Ann. 482. 

[a] “itigious right” defined.— 
“This contract contains the three es- 
sential requisites laid down by Po- 
thier as the characteristics of a sale 
of a litigious right: First, it was 
made for a fixed and stipulated price, 
the sum of twelve hundred dollars; 
second, the purchaser was to pursue 
his acquired rights, or recover the 
lands purchased, at his own risk and 
expense, or, in other words, the pur- 
chaser, the sheriff of the court in 
which the suit was pending, was to 
become a litigant in the court of 
which he was the executive officer, 
for the recovery of valuable rights 
which he had purchased pendente 
lite; and third, his vendors were ex- 
pressly released and exonerated from 
the usual warranty of vendors, 
touching the validity of the rights 
which they purported to transfer to 
their vendee; the purchaser was 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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‘an attorney-at-law residing 
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spouses cannot sell to each other, 


without recourse on his vendors, 
even if on trial their capacity as 
heirs had been denied and disproved. 
The conclusion is, therefore, irre- 
Sistible, that the rights which Duson 
acquired in this transaction were 
litigious rights, involved in a suit 
pending before the court of which he 
was the sheriff, and that his contract 
falls under the prohibition enunciated 
in Art 244 of our Code, and is, there- 
fore, a nullity. Prevost v. Johnson, 
9 Mart. (La.) 1238, 184; Watters- 
ton v. Webb, 4 La. Ann. 1738, 174; 
New Orleans Gas Light Co. v. Webb, 
7 La. Ann. 164; Pipes v. Norsworthy, 
25 La. Ann. 557.” Duson vy. Dupré, 
33 La. Ann. 1131, 1134. See Spears 
v. Jackson, 30 La. Ann. 523; Consoli- 
pete Assoc, v. Comeau, 3 La. Ann. 

[b] Agent. — Held inapplicable. 
Florida v. Yearsley, 44 Ph. 454, 460; 
Baldovino v. Amenos, 9 Ph. 5387, 542. 

[ec] Attorneys.—(1) “It also ap- 
pears that appellant was an attor- 
ney-at-law exercising his functions 
in the tribunal where the contention 
was pending and that he accepted 
the transfer of a half interest in the 
judgment in settlement of his pro- 
fessional services rendered in the 
case. Hence, it is clear that his ac- 
quisition has all the elements of 
nullity provided for in Art. 2447 of 
the Civil Code.” Buck v. Blair, 36 
La. Ann. 16, 20. Compare Buck v. 
Blair, 34 La. Ann. 767. (2) “The rec- 
ord shows that W. R. Millis, Esq., is 
in New 
Orleans, practicing his profession in 
the courts of this State. True, the 
record fails to show that he has ever 
practiced in the courts of the parish 
of East Carroll, but such an incident 
as having practiced in that parish 
is not necessary to render him 
amenable to the prohibition contem- 
plated by the Code. The claim falls 
within the jurisdiction and _ is 
actually under the judicial action 
of this Court, in which it is shown 
that he has been for years a promi- 
nent practitioner. The reasons 
which have prompted this litigation 
apply with equal force to attorneys 
who reside in the different parishes 
in the State, and will not sanction 
a restriction of the rule to attorneys 
who are actually practitioners of 
the court in which the suit origi- 
nated.” Denny vy. Anderson, 36 La. 
Ann. 762, 764. (3) “It was long 
since settled in this State that the 
mere relation of attorney and client 
does not, of itself, disable the attor- 
ney of a judgment creditor from buy- 
ing for his own account at a sale in 
execution, provided he act in perfect 
fairness and good faith, and in no 
manner in opposition to the interest 
of his client. Relf v. ,Ives, 10 La. 
509.” Hyams v. Herndon, 36 La. Ann, 
879, 881. (4) “The plaintiff had no 
connection with the litigation between 
the bank and Webb, and the purchase 
appears to have been a fair one. 
Article 2422, which prohibits attor- 
neys from purchasing litigious rights 
which fall within the jurisdiction of 
the courts before which they prac- 
tice, under the penalty of nullity and 
the payment of all the costs, damages 
and interests, is imperative.’ Wat- 
terston v. Webb, 4 La. Ann. 173, 174. 
(5) Purchase by attorney of prop- 
erty subject to mortgage in process 
of foreclosure is void as to the mort- 
gage. Consolidated Assoc. v. Comeau, 
3 La. Ann. 552. See also Copley. v. 
Moody, 2 La. Ann. 487; Copley v. 
Lambeth, 1 La. Ann. 316. (6) Attor- 
ney suspended for purchasing subject 
of litigation. Hernandez v. Villa- 
nueva, 40 Ph. 775. 

{d] Corporate officers.—‘“‘It is said 


that by the code of commerce of the 


Philippine Islands the directors are 
declared to be mandatories of the 
society, and that by article 1459 of 


‘the Spanish Civil Code they are pro- 


hibited from acquiring by purchase, 
even at public or judicial auction, 
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save in case of | property separation,2° nor can parent and child 


the property the administration or 
sale of which may have been en- 
trusted to them, and that this is the 
extent of the prohibition. This pro- 
vision has no reference to the pur- 
chase for himself, under such facts 
as existed here, by an officer of a 
corporation, of stock in the corpora- 
tion owned by another. The case 
before us seems a plain one for hold- 
ing that, under the circumstances 
detailed, there was a legal obligation 
on the part of the defendant to make 
these disclosures.’ Strong v. Rapide, 
213 U. S2:419, 434, 29 Sct 521, 53 ys 
ed. 853, 41 Ph. 947 {rev 6 Ph. 680]. 

{e] Executors.—‘“We are of the 
opinion that article 1459 of the Civil 
Code, cited by the plaintiffs to show 
the alleged incapacity of Don Fran- 
cisco Enriquez as executor of the 
will of Don Antonio Enriquez, to ac- 
quire by purchase the hereditary 
right of Jorge Enriquez, has no ap- 
plication to the present case. The 
prohibition which paragraph 3 of 
that article imposes upon executors 
refers to the property confided ‘to 
their care, and does not extend, there- 
fore, to property not falling within 
this class. Legal provisions of a 
prohibitive character must be strictly 
construed, and should not be ex- 
tended to cases not expressly com- 
prised within their text.” Naval v. 
Hnriquez, 3 Ph. 669, 674; Roa v. Ve- 
loso, 1 Ph. 644. 

{f] Judges.—“The trial court was 
impressed by the circumstance that 
in the public auction the purchaser 
was the justice of the peace himself. 
This, in the judge’s opinion, was un- 
authorized, because article 1459, No. 
5, of the Civil Code, prohibits judges 
from acquiring by purchase, even at 
public or judicial sale, either in per- 
son or by an agent, any property or 
rights litigated in the court in the 
jurisdiction or territory within which 
they exercise their respective duties; 
this prohibition includes the taking 
of property by assignment. The ap- 
pellant alleges that the property pur- 
chased by justice of the peace Gard- 
ner was not the subject of litigation 
in the justice courl; that the action 
was to recover a certain sum of 
money, and that he had ordered the 
property sold on execution. This 
raises, therefore, a question as to the 
true meaning of paragraph 5 of arti- 
cle 1459 of the Civil Code. The Ley 
de Bases, in accordance with which 
the Civil Code was enacted, provides 
as follows, in Base No. 26: ‘The 
forms, requirements and conditions 
of each particular contract shall be 
determined and defined subject to the 
general list or table of obligations 
and their effects, with the under- 
standing that the legislation in force 
and the legal principles evolved 
therefrom by judicial decisions, etc., 
etc., shall serve as a basis.’ One of 
the bodies of law which constitute 
the legislation now in force is the 
Novisima Recopilaci6n. In Law 4, 
Title 14, Book 5 of the same is found 
the following provision: ‘We order 
that in public auctions held by direc- 
tion of our alecaldes, neither the latter 
nor any other person whomsoever in 
their name shall bid in anything sold 
at such public auctions.” The word 
alecaldes means judges. The caption 
of Title 14 is ‘Aleaides or Provincial 
Judges,’ and the entire title deals 
with the exercise of judicial jurisdic- 
tion. Prior to the enactment of the 
Civil Code, the Penal Code was also 
in force. Article 400 of the latter 
prohibits, under penalty, any judge 
from taking part, either directly or 
indirectly, in any operation of ex- 
change, trade or profit with respect 
to things not the product of his own 
property, within the territory over 
which he exercises jurisdiction. 
Judging from the legal precedents on 
which the Civil Code is based, it 
would not seem too much to conclude 
that the said article of the Civil 
Code does not make any distinction 


between property in litigation. In 
effect, it appears to be as delicate a 
matter for a judge to take part in 
the sale of property that had been 
the subject of litigation in his court, 
as to intervene in the auction of 
property which, though not directly 
litigated in his court, is nevertheless 
levied upon and sold as the result of 
a writ of execution issued by him. 
What the law intends to avoid is the 
improper interference with and in- 
terest of a judge in a thing levied 
upon and sold by his order.’ Gan 
Tingceo v. Pabinguit, 35 Ph. 81, 87. 
{g] Partnership.—‘‘As to the sec- 
ond ground of the registrar’s deci- 
sion, we believe that subdivision 2 of 
section 1362 of the Civil Code, on 
which it is based, is not applicable 
to this case, for although Benigno 
Fernandez aS managing partner of 
Sobrino & Fernandez is their agent, 
the purchase was made by a mercan- 
tile partnership distinct from the 
natural person of Benigno Fernandez, 
although he is one of its partners.” 
Sobrino v. San Juan Registrar, 27 
Pi UR. 425.4275 
{h] Applies to judicial sales.— 
Lane v. Cameron, 86 La. Ann. 773; 
McCarty v. Splane, 8 La. Ann. 482; 
Copley v. Moody, 2 La... Ann. 487; 
Morris v. Covington, 2 La. Ann. 259. 
[i] Held inapplicable.—(1) Gilke- 
son Sloss Commn. Co. v. Bond, 44 
La, Ann. 841, 11 S 220; Lane vy. Cam- 
eron, 36 La. Ann. 773. (2) To com- 
promise. Kennedy v. Morrison, 25 
La. Ann. 605, 607 (‘‘in this case, there 
was a sale of a litigious right in the 
meaning of article 2447 of the Re- 
vised Code. The object of the parties 
to this agreement was the reverse of 
that contemplated by that article. So 
far from it being the object or inten- 
tion of the parties to foment litiga- 
tion, their sole purpose was to com- 
promise and settle the litigation be- 
tween Kennedy and Morrison. There 
was but one object in view, from 
first to last, and that was a compro- 
mise. It is the actual intention of 
the parties, and not the form of the 
instrument, that determines the char- 
acter of the contract. Article 2447, 
Revised Code, did not preclude Mor- 
rison from making the contract with 
Kennedy for the compromise and set- 
tlement of the suit which the latter 
was prosecuting against him. Far- 
mer was merely a party interposed, 
and acquired no rights, whatever, 
under the settlement. Morrison gave 
the consideration and Kennedy trans- 
ferred the suit for the purpose of 
having it dismissed. But even if 
Farmer had paid the price, or had 
given the consideration, and become 
the owner of the suit, it was not the 
sale of a litigious right in the sense 
of article 2447, because the purchase 
was made, not to carry on the litiga- 
tion, but for the purpose of dismiss- 
ing the suit and ending it’). (3) To 
judgment which has become final. 
Denton v. Willcox, 2 La. Ann. 60. 
(4) To purchase of subject matter 
of litigation from third party claim- 
ing under different title. Evans v. 
Wilkinson, 6 Rob. (La.) 172, 174 
(‘we are not prepared to say that the 
purchase by Copley of a good and 
valid title to the tract of land in 
controversy, from persons not parties 
to the litigation concerning it, was 
such a purchase by an attorney at 
law, or other officer of the court, of 
a litigious right, as the code declares 
null. The right in litigation in the 
case, was the title to the tract of 
land under the original purchase of 
Evans. The title acquired by Cop- 
ley’s vendors was from the United 
States, after the entry of Hvans had 
been cancelled. We think the pur- 
chase here shown, is not such as is 
contemplated by that article of the 
code, and, that such a contract as 
the present, cannot be declared null, 
under that provision of the code’’). 
20. Civil codes: Arg. art 1332 
(1358); Belg. art 1595; Ch. art 1796; 
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in some jurisdictions.?? 


representatives.” 


Col. art 1852; Cuba art 1458; Dom. 
art 1595)" Ec, cartsl7386; Provart 11595; 
Guat. art 1516; Hay. art 1380; Hond. 
art 1559; Pan. Canal Z; art 1852; 
Per. sarte 134> -Phy artadisos8is, PatR: 
§ 1361; Port. art 1564; Salv. art 
1600; Ven. art 1427; La. Rev. art 
2446; Que. art 1483; Rom. art 1307; 
Sp. art 1458. 

[a] In Brazil ascendants cannot 
sell to descendants unless all of the 
latter consent. Civ. Code art 11382. 

[b] To whom available.—‘It is 
claimed by the appellants that the 
so-called transfer from __ plaintiff's 
husband to her was completely void 
under article 1458 of the Civil Code 
and that, therefore, the property still 
remains the property of Edward Cook 
and subject to levy under execution 
against him. In our opinion the po- 
sition taken by appellants is unten- 
able. ‘They are not in a position to 
challenge the validity of the trans- 
fer, if it may be called such. They 
bore absolutely no relation to the 
parties to the transfer at the time it 
occurred and had no rights or inter- 
ests inchoate, present, remote, or 
. otherwise, in the property in question 
at the time the transfer occurred. 
Although certain transfers from hus- 
band to wife or from wife to husband 
are prohibited in the article referred 
to, such prohibition can be taken ad- 
vantage of only by persons who bear 
such a relation to the parties making 
the transfer or to the property itself 
that such transfer interferes with 
their rights or interests. Unless such 
a relationship appears the transfer 
cannot be attacked.” Cook v. Mc- 
Micking, 27 Ph. 10, 12 [aff judgment 
of Lobingier, J.]. 

{c] Held inapplicable.—Torres de 
Villanueva v. New York Standard 
Oil Co., 34 Ph. 370, 373; Lim v. Gar- 
eia, 7 Ph: 1320. 

Zi 2 Cival scodesimChiart! 1796". Col: 
art 1852; Ee. art 1786; Nic. art 2576 
(6)3 Pan. Canal ‘Zo Jart) 1852; Port. 
art 1565; Salv. art 1600. 

22. New Orleans Gas Light Co. v. 
Webb, 7 La. Ann. 164, 168 (“the thing 
sold was a litigious right. The law 
said to this purchaser, you cannot 
purchase it. If you attempt to do so, 
you do it under penalty of nullity. 
Nullity of what, of the purchase. 
The law avoids, at the instance of 
the debtor, what is done in contra- 
vention of the prohibition. What was 
done in contravention? The purchase 
of a litigious right. It is the pur- 
chase of the litigious right, which is 
avoided, not the litigious right it- 
self’’). Compare Gilkeson Sloss 
Commission Co. v. Bond, 44 La. Ann. 
841, 845, 11 S 220. 

23. Wolfson v. Martinez, 20 Ph. 
340, 345 (‘‘even if the sale of the 
judgment in question is found com- 
prehended within the prohibition of 
article 1459, a question which we do 
not now decide, still the defendant is 
not entitled to invoke the terms of 
said article for the reason, above 
stated, that such prohibition is per- 
sonal to the parties to the contract, 
being available only to them or their 
representatives’’). 

24. Justinian Inst. II, I (40, 41); 
Civil codes: Belg. art 1604; Bol. art 
1023; Ch. art 670; Col. art 740; Cuba 
art 1462; Dom. art 1604; Ec. art 659; 
Fr. art 1604; Guat. art 1530; Hay. 
ante Losos LONG,” arte VOO iste btn wart 
1463; La. Rev. art 2477; Mex. art 
2851; Neth. art 1511; Pan. art 1232; 
Pan, Canal Z. art 740; Per. art 1362; 
Phe arts 14625 6P> Rea § 1365s) Porteart 
1569; Que. art 1492; Rom. art 1314; 
Salv. art 665; Sp. art 1462; Ur. art 
758; Ven. art 1529; Webre’s Succ., 35 
La. Ann, 266; Smith v. Crescent City 


But sale to one incompe- 
tent to purchase does not relieve the obligor.** 
And the prohibition is personal to the parties to 
the contract, being only available to them or their 
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actual 


[§§ 158-159 


[§ 159] (4) Delivery—(a) Nature and Forms. 
Delivery is effected by placing the subject matter 
in another’s control and possession.?* 
(‘‘real tradition’’),?° 


It may be 


symbolical (as by 


transfer of keys),?° notarial (which is often con- 


Live-Stock Landing, etc., Co., 30 La. 
Ann. 13878; Mazoue v. Caze, 18 La. 
Ann. 31; McCloskey v. Alabama 
Cent. Bank, 16 La. Ann. 284; Addison 
v. Felix, 38 Ph. 404. 

“The Civilians all consider, that it 
is essential that the thing shall be 
under the control, and in the power 
of the purchaser.” Lambeth _ v. 
Wells, 12 ‘Rob: (lia.) 51, 54. ‘The 
word [delivery] expresses a complex 
idea 4 the abandonment of the 
thing by the person who makes the 
delivery and the taking control of it 
by the person to whom the delivery 
is made.” 43 Dalloz Gen. Rep. 
p 174. ‘It may also be regarded as 
axiomatic, that whatever the law per- 
mits or authorizes to be sold can be 
delivered, that is, is susceptible of 
some mode of delivery.” Webre’s 
Succe., 35 La, Ann. 266, 270. 

[a] Where vendee occupies house 
containing subject matter, delivery 
does not require its removal. Taylor 
v. Freret, 9 La. Ann. 437. 

[b] Place.—‘‘There being no place 
designated for this delivery, it was 
to be made at the foundry where the 
pumps were made, and where the 
plaintiff had his domicil. Civ. Code, 


art. 2153.” Leeds v. Bredall, 2 Rob. 
(La.) 105. 
[c] Partial delivery.—(1) ‘Is the 


real delivery of some of these goods 


to be considered as a delivery of. 


them all? If the thing sold did con- 
sist of one entire body, such as a 
stack of hay, or a heap of corn, it 
would be questionable, whether a de- 
livery of part of that body be tanta- 
mount to a delivery of the whole. 
But here the goods sold are of differ- 
ent kinds; they consist of cloths, 
crapes, cambrics and thread. Is the 
delivery of the cloth to operate as a 
delivery of the crape? It appears to 
this Court that it cannot. The arti- 
cles are indeed included in the same 
bill of parcels, but they are neverthe- 
less distinct and separate objects. 
If, in the same bill of sale, a house 
and a Slave had been included, would 
the delivery of the house be viewed 
as a delivery of the slave? Surely 
not. So, in this case, the possession 
taken by the purchaser of a certain 
description of goods, cannot be made 
to extend to certain other goods 
which remained in the store of the 
seller.” Durnford v. Brooks, 3 
Mart. (La.) 222, 224. (2) “The de- 
fendants had the right to decline ac- 
ceptance of a portion of the goods on 
the ground that delivery was not 
complete, but if they accepted partial 
delivery then they could not object 
to pay for the part delivered on the 
ground that the whole had not been 
delivered.” Allan v. Francceur, 8 
Que. Super. 466, 468. 

{d] Vendor’s consent necessary.— 
Judson v. Lewis, 7 La. Ann. 55, 57. 

{e] Delivery unproved.—‘“‘In the 
case before us, there was not a sale 
en bloc. The cotton was never 
weighed, either before or after it 
was pressed. The key of the build- 
ings in which the unginned cotton 
was, never was delivered to Texada. 
It is not shown that the cotton could 
not be transported elsewhere; and, in 
fact, we see none of the leading 
requisites of a good delivery estab- 


lished.” Lambeth vy. Wells, 12 Rob. 
(GbE isalre yh 

25. Civil codes: Belg. art 1606; 
Dom. art 1606; Fr. art 1606; Hay. 
art 1391; It. art: 1465; a. Rev. art 
2478; Ur. arts 760-762; Ven. art 
1531; Rom. art 1316; Mazoue v. 


Caze, 18 La. Ann. 31. 

{a] Philippines.—‘“It is the ma- 
terial delivery of the property sold 
which the defendant must make in 


compliance with the contract, inas- 
much as the formal delivery de jure 
was made, according to the provisions 
of article 1462, 2d paragraph, of the 
same [Civil] code.” Florendo v, Foz, 
20 Ph. 388, 393. 

{b] “Where the thing sold is 
corporeal, a tangible, movable thing, 
there can arise no difficulty in under- 
standing and fully appreciating the 
meaning of delivery with respect to 
it.’ Webre’s Succ., 35 La. Ann. 266, 
270 

[ce] “Actual manual delivery of an 
article sold is not essential to the 
passing of the title thereto (art. 1450, 
Civil Code) unless made so by the 
terms of the contract or by an peng 
standing of the parties.” Bean 
B. W. Cadwallader Co., 10 Ph. 606, 
615. 

{d] Deposit in vendee’s warehouse 
constitutes delivery. Tan Leonco v, 
Go Inqui, 8 Ph. 531. 

{e] Delivery to third party.—‘‘The 
peculiar phraseology of the written 
instrument and facts of the case war- 
rant the construction, which relieves 
the seller from any such obligation. 
It is expressly stated therein that the 
buyer accepted delivery, and the 
seller was only required to deposit 
the cotton at the gin of Victor Ra- 
chal or any other person, where_-it 
was to remain subject to the order of 
the buyer, without further expense to 
him, until its shipment. From this 
it may reasonably be inferred that 
the buyer undertook to ascertain 
where the cotton would be deposited. 
The seller with remarkable prompt- 
ness and fidelity, executed his part of 
the contract, and the cotton remained 
where delivered more than two years 
before its destruction, which must 
be held to be the loss of plaintiff. 
GC. .C... 2442... Thei case, of8 Serisiav. 
Bellocq, 17 La. Ann. 146, differs from 
this in the material facts. Equity is 
very decidedly with the defendant in 
this case.’ Dupleix v. Gallien, 21 
La. Ann. 534, 535. 

26. Civil codes: Belg. arts 1605, 
1606; Cuba art 1463; Dom. arts 1605, 


1606; Fr. arts 1605, 1606; Hay. arts 
1390, 1391; Hond, art 1564; It. art 
1465; La. Rev. art 2478; Mex. art 
2351 oPan. art 912335) Ph. mart) d4ess 
Port, art, 13663) Ur. vart: 163) “et jseag 
Ven..arts: 1433, (14343) (Py Ro § ase k: 


Rom. arts 1315, 1316; Sp. art 1463; 
Mazoue v. Caze, 18 La. Ann. 31; 
Maryland Fidelity, ete., Co. v. Wil- 
son, 8 Ph. 51, 56. 

“This court has consistently held 
that there is a perfected sale with re- 
gard to the ‘thing’ whenever the ar- 
ticle of sale has been physically seg- 
regated from all other articles.” 
Yu Tek v. Gonzalez, 29 Ph. 384, 387. 
“The Symbolical transfer of the 
goods by means of the delivery of 
the keys to the warehouse where the 
goods were stored being sufficient to 
show that the depositary appointed 
by the common consent of the par- 
ties was legally placed in possession 
of the goods. (Articles 438, 1463, 
Civil Code).”’ Banco Espafnol-Fili- 
pino v. Peterson, 7 Ph. 409,.415. 

[a] Book transfer.—‘“Giffney, a 
ship broker, who seems to have been 
the active friend of Campbell & 
Rickarby, and aware that they had 
made large advances to Simpson, told 
Keene on the fifth or sixth of June, 
that they wished all the cotton on 


which they were advancing, trans- 
ferred to them. Keene apprised 
Simpson of their wishes, and was 


ordered by him: to transfer the whole 
lot to them on the black book of 
the Union Press. This he did on the 
6th of June, under his own hand, en- 
tering the whole list, without distinc- 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, , 


- and the 


sidered symbolieal), as by the execution of a pub- 
lic instrument embodying the transaction,?’ or con- 


tion, as sold directly ‘from Bradley, 
Wilson & Co. to Campbell, Rickarby 
& Co.’ This was a symbolical deliv- 
ery of the cotton to them.’ Hamilton 
v. Campbell, 9 La. Ann. 531, 532. 

[b]. Warehouse receipt. — (1) 
“There was a symbolical tradition 
of the property by the delivery of the 
storage receipt endorsed by Kendall, 
Yoe & Co. They no longer had any 
control over the gunny bags, having 
transferred their ownership, and the 
warehouse receipt which was the 
Symbol of possession, to an innocent 
third person for a valuable considera- 
tion. After he gave out his storage 
receipt, Walker had no possession of 
the bags in his own right. He was a 
mere bailee, holding in trust for the 
real owner. His possession was the 
owner’s possession. He had no in- 
terest in the bags, except to the 
amount of his storage account, and 
was bound to deliver them to the 
holder of his endorsed receipt, upon 


_its presentation, and a tender of the 


storage bill.” Rice v. Kendall, 10 
La. Ann. 15, 16.°% To same effect 
Nusbaum v. Marks, 20 La. Ann. 379; 
Meeker v. Vredenburg, 15 La. Ann. 
438. (2) Nature of such receipt see 
Se Oe Suec., 106 La. 298,° 30 S 
[c] Incomplete delivery.—‘“There 
was not a clear and complete delivery 
of this cotton, as between vendor and 
vendee, before the fire. We consider 
the orders on the pressman in favor 
of the buyer’s brokers an initiatory 
Eien, towards such delivery, which, 
etween this purchaser and seller, 
was to be completed by subsequent 
acts, to-wit: the turning out the 
cotton by the pressman to enable the 
purchaser’s broker to class and mark 
it, and the weighing by the seller’s 


weigher.” Larue v. Rugely, 10 La. 
Ann, 242, 248. 

27. Civil codes: Cuba art 1462; 
Hond. art 1563; La. Rev. art 2479 
(immovables); Mex. art 2852 (im- 
movables); Pan. art 1232; Ph. art 
1462 eae 1366; Ven. art 1530; 


Jaubert v. Quilter, 48 La. Ann. 244, 
19 S 279; Lallande v. Lee, 9 Rob. 
(La.) 514; Smoot v. Baldwin, 1 Mart. 


N. S. (la.) 528 (slaves); Gonzaga vy. 
Javellana, 23 Ph. 125, 131; Buen- 
camino vy. Viceo, 13 Ph. 97; Roman v. 


Grimalt,"6- Ph. =96; 99. 

“As we understand the law, there 
is symbolic delivery when the sale is 
made ina public document, and noth- 
ing appears therein to the contrary 
either expressly or impliedly; and no 
such symbolic delivery can be held to 
take place when, as in the instant 
ease, there is in the document a stipu- 
lation to’ the contrary.’’ Aviles v. 
Arcega, 44 Ph. 924, 928. ‘But, in or- 
der that this symbolic delivery may 
produce the effect of tradition, it is 
necessary that the vendor shall have 
had such control over the thing sold 
that, at the moment of the sale, its 
material delivery could have been 
made. It is not enough to confer 
upon the purchaser the ownership 
right of ‘possession. The 
thing sold must be placed in his con- 
trol. When there is no impediment 
whatever to prevent the thing sold 
passing into the tenancy of the pur- 
chaser by the sole will of the vendor, 
symbolic delivery through the execu- 
tion of a public instrument is suffi- 
ecient. But if, notwithstanding the 
execution of the instrument, the pur- 
chaser cannot have the enjoyment 
and material tenancy of the thing 
and make use of it himself or through 
another in his name, because such 
tenancy and enjoyment are opposed 
by the interposition of another will, 


then fiction yields to reality—the de- 
livery has not been effected.” Addi- 
son v. Felix, 38 Ph. 404, 408. “We do 


not hesitate to term Symbolic such 
delivery of the thing as is supposed 
to be made by the execution of the 


[40 ©. J.—87] 


MODERN CIVIL LAW 
sensual.?8 


document, as provided in article 1462, 
although in that case it must be con- 
sidered to take place partly by oper- 
ation of law. This kind of tradition 
finds its precedent in law 8, title and 
Partida aforecited, which provides 
that ‘when one grants another any 
property or thing, the latter acquires 
possession thereof, if the-. grantor 
delivers to him the letters whereby 
the same is made, or makes a new 
one and hands it to him, although he 
is not given physical possession of 
the thing.’ It must be noted that this 
manner of delivering the thing 
through the execution of a public 
document is common to personal as 
well as real property, for the Code 
does not distinguish, and _ besides, 
taking this rule in connection with 
the following article, 1463, a conclu- 
sion to this effect seems to be clearly 
justifiable. This kind of tradition, 
however, is as to its efficaciousness, 
subject to the terms of the document, 
for if it appears therein, or can be 
inferred therefrom, that it was not 
the intention of the parties to make 
delivery, no tradition can be deemed 
to have taken place. Such would be 
the case, for instance, where a cer- 
tain date is fixed when the purchaser 
should take possession of the thing, 
or where in the case of a sale by 
instalments, it is stipulated that un- 
til payment of the last instalment is 
made, the title to the property 
should not be deemed to have been 
transmitted, or where the vendor re- 
serves the right to use and enjoy the 
property until the gathering of the 
pending crops.” 10 Manresa Comm. 
on Civ. Code p 129. “The delivery of 
the property accompanied the public 
act of sale. Fleckner vy. Grieve, 4 
Mart. 694; Laurans v. Garnier, 10 
Rob. 425; Ellis v. Prevost, 13 La. 
230, 235; Flynn v. Moore, 4 La. Ann. 
400; Peterkin v. Oglesby, 30 La. Ann. 


907; Civil Code 2479.” Lester v. 
Sheriff, 46 La. Ann. 340, 345, 15 S 4. 
[a] Spain.—Civ. Code art 1462 


(which, however, “merely declares 
that when the sale is made through 
the means of a public instrument, the 
execution of this latter is equivalent 
to the delivery of the thing sold: 
which does not and cannot mean that 
this fictitious tradition necessarily 
implies the real tradition of the thing 
sold, for it is incontrovertible that, 
while its ownership still pertains to 
the vendor (and with greater reason 
if it does not), a third person may be 
in possession of the same thing; 
wherefore, though, as a general rule, 
he who purchases by means of a 
public instrument should be deemed 

-.. to be the possessor in fact, yet 
this presumption gives way before 
proof to the contrary’’); Sentence 
Supr.’ iribs UNove,1 0 1903;4796.-sur, 
Civ. 560. : 

[b] “No physical act (1) in tak- 
ing possession under a sale by no- 
tarial act, is necessary. The inten- 
tion of the purchaser, which the law 
presumes, coupled with the power 
which:the act of sale gives, vests the 
possession in him.” Ellis v. Pre- 
vost, 13 La. 230, 235. (2) “It is evi- 
dent that the delivery of the things 
sold was effected by the mere execu- 
tion of the deed of sale; and it 
appearing from the deed itself that 
the consideration was delivered to 
the vendor at the time, and the 
contrary not having been sufficiently 
proven, the conclusion follows that 
the sale was consummated then and 
there.” Naval v. Enriquez, 3 Ph. 
669, 673. See Florendo v. Foz, 20 
Ph. 388, 393 (where this is referred 
to as “formal delivery’’). 

{e] “Unquestionably the fictitious 
legal seizin which the law makes 
(Civil Code, 2479) the accompaniment 
ipso facto of every completed act of 
sale would flow from such an adju- 
dication, but this is something other 
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The subject matter as called for, with 
all its accessories,?® in its condition when the con- 


than an actual and real possession by 
the purchaser. Bird v. Jones, 5 La. 
Ann. _ 648, 645. The adjudication 
would give a ‘right to possession,’ 
but would not operate of itself an 
actual real corporeal possession.’ 

Handlin v. H. Weston Lumber, Co., 
Ltd., 47 La. Ann. 401, 406, 16 S 955.° 

[da] Delivery of immovables is 
considered as accompanying the pub- 
lic act. Curtis’ Suce., 156° La. 243, 
100 S 412; Brown v. Brown, 30 La. 
Ann. 966. 

{e] “The execution of a public 
instrument is equivalent to the de- 
livery of the realty sold (art. 1462, 
Civil Code) and its possession by the 
vendee. (art. 438). Under these con- 
ditions the sale is considered consum- 
mated and completely transfers to 
the vendee all of the vendor’s rights 
of ownership including his real right 
over the thing.” Sanchez v. Ramos, 
40 Ph. 614, 616. 

{f] Property must be specifically 
described.—D’Armand vy. Sheriff, 21 
La. Ann. 198. 

{g] Corporate shares.—‘‘Our at- 
tention has not heen directed to any 
existing law which prohibits the 
transfer of ownership in stocks by 
delivery of the certificates, and un- 
der the provisions of article’ 1462 of 
the Civil Code a formal contract of 

purchase and sale set out in a no- 
tarial document, as in the case under 
consideration, is equivalent to the 


actual delivery of the certificates 
themselves.” Uy Piaoco v. MeMick- 
ing. 10° Ph. 286, 291° 

28. Civil codes: Belg. art 1606; 


Dom. art 1606; Fr. art 1606; Hay. art 
13912" Hond: ‘art’ “(1s Tt wart 2a 466; 
La. Rev. art 2478; Ur. arts 765, 766; 


Ven. art 1531; Bol. art 1025; Rom. 
art 1316; Mazoue v. Caze,-18 La. 
Ann. 31. 


“Where there ‘exists between two 
persons an agreement for the object 
and the price thereof,’ the law takes 
hold of that agreement and declares, 
as its immediate and direct effect, 
the transfer from the vendor to the 
vendee of not only the ownership of 
the property, but of all the incidental 


rights resulting from ownership.” 
Roe v. Bundy, 45 La. Ann, 398, 407, 
12 S 759. ‘Here, there was no real 


tradition or delivery of keys by the 
vendor. Under the nature of his 
contract with the plaintiff, his con- 
sent cannot be presumed; and the 
evidence shows, most conclusively, 
that he never intended to make that 
delivery. We conclude, therefore, 
that no delivery has been shown.” 
Judson v. Lewis, 7 La. Ann. 55, 57. 
{a] Such delivery is good only as 
between the parties.—McCloskey v. 
Alabama Cent. Bank, 16 La. Ann, 
284; Cook v. West, 3 Rob. (La.) 331. 
[b] But under some codes. con- 
sensual delivery is not recognized. 
Maryland Fidelity, etc., Co. v. Wil- 
Son, Se Eben CLO Manresa Comm. 
Civ. Code pp 339, 340 (“Our law does 
not admit the doctrine of the trans- 
fer of property by mere consent but 
limits the effect of the agreement to 
the due execution of the contract: 
The ownership, the property 
right, is only derived from delivery”? 


29. Civil codes: Arg. art i443 
(1409); Belg. arts 1615, 1616; Bol. 
arts) 1034, 1036; "Ch, ‘art (182825 Col: 
art. 1884: C.. Ro ’art 1074; Cuba warts 
1468, 1469; Dom. arts” 1615, 1616; 
Ee. arts 1819-1821; Fr. arts 1615, 


1616; Guat. art 1535; Hay. arts 1400, 
1401; It. art 1471; La. Rev. arts 2490, 


2491; Mex. art 2860 et seq; Neth. 
arts 1518, 15193. Nie” art 2682 Pant 
arts +1238, 1239; Ban. Canal) Z.” art 
18s4-ePar, ‘art 1409" *s Pers artpasocs 


Phiarts 14685 1469 “PY Ro ss) 137 ie 
1872; Port. art 1575: Que. arts 1499, 
1500; Salv. arts 1631-1633; Sp. arts 
1468, 1469; Ur. art 1690; Ven. art 
1537; Rom. arts 1325, 1326. 

[a] But where the vendee con- 
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tract was perfected, must be delivered.*° 
[§ 160] (b) Incorporeal Property. Delivery of 
incorporeal rights, including credits, is effected by 


sents to a reduction in quantity, he 
cannot afterward be heard to object. 
Seghers v. New Orleans Impr., etc., 
Co., 1 Rob. (La.) 239. 

30. Civil Codes: Arg. art 1442 
(1408); Belg. art 1614; Bol. art 1033; 


Cuba art 1468; Dom. art 1614; Fr. 
art 1614; Guat. art 1534; Hay. art 
mond, “art 7i2s.lievart, 14705 


1399 
c Mex. art 2859; 

1 Ban.) artil238 5° Per. 

anh toOG. sens arty LAGS sy ae.) 8 eel 
Port. art 1575; Que. art 1498; Sp. art 


1468; Ur. art.1689; Ven. art 1536; | 
Rom. art 1324. 

31. Civil codes: Arg. arts 1468 
(1434), 1491 (1457), 1605; Belg. arts 


1607, 1689; Braz. art 1070; Cuba arts 
1462, 1464; Dom. arts 1605, 1607, 
1689; Ec. art 1892; Fr, arts 1605, 
1607, 1689; Guat. art 1632; Hay. arts 
1390, 1392; Hond. art 1565; It..arts 
1466, 1538; La. Rev. arts 2481, 2642; 
Mex. arts 2852-2854; Pan. arts 1232- 
1234; Per. art 1468; Ph. arts 1462, 
1464; PB. R. §§ 1365, 1367;. Que. arts 
1494, 1570; Rom. art 1391; Salv. arts 
672, 1691; Sp. arts 1462, 1464, 1526 
et seq; Ur. arts 768, 1757; Ven. arts 
1532, 1594; Naval v. Enriquez, 3 Ph. 
669, 673. See Barretto v. Santa Ma- 
rina. 26 Ph. 200, 208. 

, “Where the thing sold consists of 
an incorporeal right, as in this in- 
stance, a ‘right of inheritance,’ an 
interest in a succession, the only de- 
livery that can be made is a con- 
structive delivery; but such delivery 
when made is as effective as the ac- 
tual delivery of a tangible object.” 
Webre’s Succ., 35 La. Ann. 266, 271. 
“In this case the delivery was ac- 
knowledged in the act; the act was 
passed before a notary and duly 
recorded, which involves the deliv- 
ery .of the act; it sets out at length 
of what the succession consists, with 
a description of the property com- 
posing it; and of the vendor’s claim 
thereto by inheritance, and defines 
his share. ‘There was no other title, 
under the terms or meaning of the 
Code, to be delivered. No express 
proof of any use made by the pur- 
chaser of the right transferred, as 
the Article suggests, appears in the 
record, but it is shown that the ad- 
ministrator of the succession, who 
might be regarded as the custodian 
of the right, recognized the pur- 
chaser as the owner of it, and so re- 
ported in his account, and it is to 
be presumed at the wife’s instance; 
and this might be construed as a use 
made of the right—the procuring its 
recognition.” Webre’s Succ., supra. 
“It is admitted by the appellee that 
there was no material delivery of the 
lot and warehouse by Ciriaco Bau- 
tista to Bartolome Tablante, as up 
to now no proof has been presented 
of a contract of sale made between 
Bautista and Tablante. Neverthe- 
less, the law prescribes that ‘the 
placing of the titles of ownership in 
the possession of the vendee or the 
use which he may make of his right 
with the consent of the vendor shall 
be considered as a delivery.’ (Civil 
Code, art. 1464.) The title deeds 
form the plaintiff’s Exhibit A, and 
the use of his right by the purchaser 
who in his complaint lays claim to 
the lot and the warehouse, appear to 
have been consented to by the vendor, 
by means of the afore mentioned 
Exhibit B. It is the same as though 
Ciriaco Bautista were the intervener, 
and if he had been, there would have 
been no cause for‘ discussion.’ 
Tablante v. Aquino, 28 Ph. 35, 38. 
‘Upon the authority of cases hereto- 
fore decided in this court, we hold 
that the contract made between the 
deceased and his wife, on one part, 
and the plaintiff on the other, al- 
though not in writing, was valid, 
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deeds of the property was equivalent 
in its effect to a delivery of the prop- 
erty itself. (Civil Code, arts. 1280 
and, 1464; Soriano v. Cortes, 8 Ph. 
459; Guerrero v. Miguel, 10 Ph. 52.)” 
Marella v. Reyes, 12 Ph. 1, 5. 

{a] Dation en paiement. — “Our 
conclusion on this point is, there- 
fore, that the right sold was suscep- 
tible of being conveyed by a dation 
en paiement, and that there was a 
tradition or delivery of the right, 
within the meaning and intendment 
of the Code, before any seizure of 
the same.” Webre’s Succ. 35 La. 
Ann, 266, 271. 

[b] “Choses in action correspond 
substantially to, or, at least, are in- 
cluded, within the civil law definition 
of incorporeal rights.’’ Gordon v. 
Miichler, 34 La. Ann. 604, 608 [dist 
Meyer v. -Vicksburg, etc., R. Co., 35 
La. Ann. 897, 899]. y 

{c] Corporate shares.—“The law 
requires tradition in order to make 
the sale of a thing complete as to 
third persons; and delivery is an in- 
dispensable condition of the contract 
of pledge. ... We have in this case 
all. the requirements of these two 
articles for perfect tradition. The 
certificates of stock were the evi- 
dences of ownership, the titles of the 
incorporeal rights represented by 
them; and these certificates were de- 
livered to the purchasers.” Smith v. 
Crescent City Live-Stock Landing, 


feed Cp., §30, Tae Annies 13 78 sl. 3iOy 
1381. 
32. Civil codes: Arg. art 1493 


(1459) et seq; Belg. art 1690; Braz. 
art 1067; Ch. art 1902; Col. art 1960; 
C. R. art, 1104; Cuba arts.1526, 1527; 
Dom. art 1690; Ec. art 1893; Fr. art 
1690; Ger. arts 409, 410; Hay. art 
1463; It. art 1539; La. Rev. art 2643; 
Nic. art 2720; Pan. arts 1278, 1279; 
Pan. Canal Z. art 1960; Ph. arts 1526, 
1527;, Rom, art 1393; Salv..art 1692; 
Pip R. §$§ 142971430: -Que.art 1571; 
Sp. arts 1526, 1527; Ur. art 1758; 
Ven. art 1595; Bernard v. Whitney 
Nat. Bank, 43 La. Ann. 50, 8 S 702, 12 
LRA 302; Johnson v. Boice, 40 La. 
Ann,  273,,-4-S. 163,- 8, AmSR #528; 
Belden v. Butcher’s Union Slaughter- 
house Co., 38 La. Ann. 391; Golsan 
vy. Powell, 32 La. Ann, 521; Drumm 
v. Sherman, 20 La. Ann. 96; Relf v. 
Boro, 17 La. Ann. 258; Hill v. Hanney, 
15 La. Ann. 654; Ayles v. Hawley, 9 
La. Ann. 362; Risley’s Suce., 11 Rob. 
(La.) 298; Copley v. Dowell, 1 Rob. 
(La.) 26; Cox v. White, 2 La. .422; 
Thomas v. Callihan, 6 Mart. N. S. 
(La.) 329; Carlin v. Dumartrait. 5 
Mart. N. S. (la.) 20; Bainbridge v. 
Clay, 4 Mart. N. S. (La.) 56; Sison 
v. Yap Tico, 37 Ph. 584; Grenier v. 
Gauvreau, 14 Que. L. 357, 12 Montr. 
Leg. N. 46; Quebec Bank v. Bergeron, 
11 Que. L. 88, 8 Montr. Leg. N. 180; 
Larose v. Content, 14 Que. Super. 
263; Bury v. Corriveau Silk Mills Co., 
3 Que. Super. 218, 10 Montr. Leg. N. 
411; McCuaig v. Chenier, 3 Que. Su- 


per. 107, 16 Montr. ‘Lege. N. 305; 
Cushing v. Ross, 34 LCJur (Que.) 
257; Turgeon v. Taillon, 13 LCJur 


(Que.) 19; White v. Montreal Bank, 
12 LCJur (Que.) 188. 

“Article 1527 determines specifi- 
cally one of the consequences arising 
from the failure to give the notice, 
for it evidently takes for granted 
that the debtor who, before having 
knowledge of the assignment, should 
pay the creditor shall be released 
from the obligation. So that if the 
creditor assigned his credit, acting in 
bad faith and taking advantage of 
the fact that the debtor does not 
know anything about the assignment 
because the latter has not been noti- 
fied, and collects its amount, the 
debtor shall be free from the obliga- 
tion, inasmuch as it has been legally 


and that the delivery of the title; extinguished by a payment which 


EEE 


parties are chargeable only when they have notice; 
and a debtor, who, without noti¢e of the assign- 


Se | 


88 159-160 


transferring muniments of title and use,*! but third 


32 


fully redounds to his benefit. The 
assignee can take advantage of all 
civil and criminal actions against the 
assignor, but he can ask nothing from 
the debtor, because the latter did not 
know of the assignment, nor was he 
bound to know it; the assignor should 
blame himself for his failure to have 
the notice made.’ 10 Manresa Comm. 
Civ. Code p 385. “The assignment of 
the credit referred to was effected by 
means of a public instrument; there- 
fore, in accordance with article 1218, 
it is evidence, even against a third 
person, of the facts which gave rise 
to its execution and of the date of 
the latter; and the transfer of the 
credit must be held to be valid and 
efficient in view of the authenticity 
of the document, which precludes all 
suspicion of fraud with respect to 
the date when the transfer was 
made.” Lopez v. Alvarez, 9 Ph. 28, 
33. ‘‘The objection by the defendant 
that this verbal agreement should, to 
affect third persons, have been re- 
duced to writing and recorded, is of 
no weight in the present case. An in- 
corporeal right only was transferred. 
The transfer was a lease, the right 
to E. J. Gay & Co. to cultivate the 
plantation that year for their own 
benefit. There was no debtor to give 
notice to as required by the civil 
Code, article 2643, but the notice of 
the transfer was given to the lessor 
and approved by him.” Gay v. Nicol, 
28 La. Ann. 227, 229. 

{a] Applies to claims for attor- 
ney’s fees.—Milette v. Gibson, 5 Que. 
L;, 239, 13. Montr.. Leg. Ne 10: 

{b] Imapplicable where the sole 
defense is want of title in plaintiff. 
Tibia v. Dupuis, 18 LCJur (Que.) 


{c] Form of notice not essential.— 
“We are not aware that any particu- 
lar form is required in giving notice 
of a transfer; the principal object 
of the law appears to be to prevent 
an improper payment after the debt 
has been transferred, and to protect 
and secure the rights of the trans- 
feree; it matters not in what manner 
knowledge of the transfer is brought 
home to the debtor, provided it be 
clearly shown that he knew that his 
former creditor was divested of all 
his rights to the debt assigned, and 
that such knowledge of the fact was 
derived from the transferee or from 
his agent. Gray vy. Trafton, 12 Mart. 
(La.) 702; Tuoro v. Cushing, 1 Mart. 
N. S. (La.) 425; Reeves v. Burton, 6 
Mart. N. S. 283, 286.” Gillett v. Lan- 
dis, 17 La. 470, 473. See Johnson v. 
Boice, 40 La. Ann, 273, 276, 4 S 163, 
8 AmSR 528; Delassize’s Succ., 8 Rob. 
(La.) 259. 

{d] Delivery of a duplicate copy 
of the instrument of transfer suf- 
fices to give notice. Moodie v. Jones, 
6 Montr. Q. B. (Que.) 354. But see 
Dubeau v. Sun L. Ins. Co., 7 RevdeJur 
(Que.) 297. 


[el Service, as of civil process, is 
sufficient. Blondin v. Christophe, 13 . 
La. Ann. 324. Compare Aufeukolk 


v. Montegut, 29 La. Ann. 257. 

{f] Knowledge is not equivalent 
to notice. Civil codes: Arg. art 1461; 
C. R. art 1105; Adams v. Henning, 9 
La. Ann. 225; Maple Leaf Rubber Co., 


Ltd. v. Brodie, 18 Que. Super. 352. 
But see Flint v. Franklin, 9 Rob. 
(La.) 207. 

[g] Partial payment by the 


debtor is not sufficient to charge a . 
third party. Aylwin v. Judah, 9 LC 
Jur (Que.) 179. 

{h] An undertaking by the third 
party to pay the debt is not a waiver 
of notice. Grenier v. Gauvreau, 14 
Que. L. 357, 12 Montr. Leg. N. 46. 

[i] Deed of partnership dissolu- 
tion is not such a transfer as requires 
notice to third parties. Tate v. Tor- 
rance, 22 LCJur (Que.) 48, 1 Montr. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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‘ment, pays his ereditor, is thereby released.?* 

[§ 161] (c) Incomplete Delivery. 
immovables of a specified area at a fixed price per 
unit, the vendee is entitled to a proportionate re- 
duction of the price, in case of deficiency in the 
amount.** Under some codes he has also the option 
An excess of one twentieth gives the 


to reseind.®® 
Leg. N. 52; Smeals v. Smeals, 6 
RevdeJur (Que.) 515. 

{i] Creditors are not third parties 
within the meaning of this article. 
Gauthier v. Sauvageau, 30 LTRepNS 
(Que.) 510. 

{k] Assignor loses his right of 
action, even though the notice was in- 
sufficient. Berthelot v. Theoret, 1 
Montr. Leg. N. (Que.) 387. Compare 
saecas v. Maxwell, 2 Mart. N. S. (La.) 


33. Civil codes: Arg. art 1502 
(1468); Belg. art 1691; Braz. art 1071; 
Cc. R. art 1106; Cuba art 1527; Dom. 
Ariel 6017 c. art 13896; br. -art216 91. 
Guat. art 1634; Hay. art 1464; Hond. 


art 1667; It. art 1540; La. Rev. art 
2644; Pan. art 1279; Per. art 1470; 
Phe art. 1527;) PB. oR. § 91430; Que. art 


1572; Sp. art 1527; Ven. art 1596; Ch. 
art 1905; Col. art 1963; Nic. art 3720: 
Pan. Canal Z. art 1963; Rom. art 
1395; Salv. art 1695; Sison v. Yap 
Tico, 37 Ph. 584. 

“Article 1527 determines specifi- 
cally one of the consequences arising 
from the failure to give the notice, 
for it evidently takes for granted 
that the debtor who, before having 
knowledge of the assignment, should 
pay the creditor shall be- released 
from the obligation. So that if the 
creditor assigned his credit, acting 
in bad faith and taking advantage of 
the fact that the debtor does not 
know anything about the assignment 
‘because the latter has not been noti- 
fied, and collects its amount, the 
debtor shall be free from the obliga- 
tion, inasmuch as it has been legally 
extinguished by a payment which 
fully redounds to his benefit. The 
assignee can take advantage of all 
civil and criminal actions against the 
assignor, but he can ask nothing from 
the debtor, because the latter did not 
know of the assignment, nor was he 
bound to know it; the assignor should 
blame himself for his failure to have 
the notice made.” 10 Manresa Comm. 
Civ. Code p 385. 

84. Civil codes: Arg. art 1379 
(1345); Belg. art 1617; Bol. art 1036; 
Braz. art 1136; Ch. art 1832; Col. art 
1888; C. R. art 1075; Cuba art 1469; 
Dom. art 1617; Hc. art 1823; Fr. art 
1617; Ger. art 468 et seq; Hay. art 
1402; Hond. art 1570; It. art 1473; 
Jap. arts 568, 565; La. Rev. art 2492; 
Mex. arts 2861, 2862; Neth. art 1520; 
Pan. art 1239; Pan. Canal Z. art 1888; 
Par; ‘art 1345; Per. art 1397; Ph. art 
169s ea Re § 1372; Port. art 1576; 
Que. art 1501 Salv. ‘art 1635; Sp. art 
1469; Ur. arts 1691, 1692; Ven. art 
1538; Guat. art 1665; Rom. art 1327; 
Goyena v. Tambunting, 1 Ph. 490. 

{a] Applies to judicial sales.— 
“The land was adjudicated to the de- 
fendant Stephen Nevill, at a syndic’s 
sale of the estate of the insolvent, 
Dunbar, by the following description: 
‘One tract of land called the Posey 
tract, containing four hundred acres.’ 
This was not a sale per adversionem, 
the property not being designated by 
adjoining tracts or tenements, nor 
sold from boundary to boundary. The 
deficiency alleged is one hundred and 
sixty acres, being more than one 
twentieth. It is said that purchasers 
at syndic’s sales obtain only the 
right, title, and interest of the in- 
solvent, and cannot refuse to pay the 
price bid, unless they: are actually 
evicted, or a disturbance is appre- 
hended. We are referred to articles 
2180, 2597 and 2598 of the Civil Code. 
In the case of mere redhibitory vices, 
the purchaser at judicial sale is not 
protected. But where there is a de- 
ficiency of quantity, as is alleged in 
the present case, the purchaser at a 
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In a sale of | crease.?& 


the other.*7 
change in price, 
or tract.2® The 


syndic’s sale is entitled to the same 
relief as an ordinary purchaser. See 
Davenport v. Fortier, 3 Mart. N. S. 
695. We proceed therefore to the 
consideration of the alleged defi- 
ciency, and of the title of the insol- 


vent.” Hall v. Nevill, 3 La. Ann. 
326, 327. 
35. Civil codes: Braz. art 1136; Ch. 


art 1832; Col. art 1888; Ec. art 1823; 
Ger. art 468; Jap. arts 563, 565; Mex, 
art 2861; Pan. Canal Z. art 1888; 
Per. art 1399 (where the difference 
is more than one tenth); Que. art 
1502; Guat. art 1567. 

“A's it is proven that the deficiency 
of quantity does not amount to one- 
twentieth part, having regard to the 
totality of the object sold, it is use- 
less to investigate this part of the 
case; believing, aS we do, that no 
grounds are established for a rescis- 
sion of the sale. Had the deficiency 
amounted to more than one-twentieth 
part of the whole object sold, the pur- 
chaser would, perhaps, have had no 


other remedy except a claim for dim- 
inution of the_ price.” Soule v. 
Heerman, 5 La. 358, 360. 

36. Civil codes: Arg. art 1379 
(1845); Belg. art 1618; Bol. art 1037; 
Braz. art 1136; Ch. art 18382 (one 
tenth); Col. art 1888 (one tenth); 


C. R. art 1079; Cuba art 1470; Ec. art 
1823 (one tenth); Fr. art 1618; Hay. 
art 1403; Hond. art 1626 (one tenth); 
It. art 1474; La. Rev. art 2493; Neth. 
> Pan. art 1240; Pan. Canal 
: (one tenth); Per, art 
Poot wh. arts a 0a. R18? 13173): 
Que, art 1501; Salv. art 1635; Sp. 
art 1470; Ur. art 1692; Ven. art 1538; 
Dom. art 1618; Guat. art 1565; Rom. 


art 1328; Stewart v. Boyd, 15 La. 
PATI hdl. 
37. Civil codes: Belg. art 1623; 


Bol. art 1040; Dom. art 1623; Ec. art 
1822; Fr. art 1623; Hay. art 1408; La. 
Rev. art 2499; Neth. art 1526; Que. 
art 1505; Salv-art 1634; Ven. art 
1543; Rom. art 13353; McVeigh: v. 
Lussier, 7 LCJur (Que.) 132, 134 
(‘The purchaser is entitled to a de- 
duction ‘A proportion de la perte dont 
il souffre eviction’—but, as I have 
already said, the loss sustained by 
the appellant is not to be measured 
with reference solely to the super- 
ficial contents of the lot not deliv- 
ered, but by ascertaining the differ- 
ence between the value of the land 
that ought to have been delivered to 
the appellant and the value of the 
land that has been delivered to him, 
taking as the value of the whole, the 
price mentioned in the déed between 
the parties;—and for this purpose it 


appears to me that an _ expertise 
should have been ordered. There 
are cases in ‘which a_ purchaser 


evicted is entitled to the actual value 
of the property taken from him; but 
what the appellant ¢ontends for as 
is expressly stated in his factum is 
the value of the lot not delivered 
‘as compared with the whole of the 
lots delivered’ and under the _ cir- 
cumstances of the present case I am 
clearly of opinion that to that extent 
the exceptions of the Defendant 
ought to be maintained’’). 

“On general principles, it is clear 
that the excess in the tract, above 
the fixed boundary, where the survey 
begins, could not have been brought 
in to supply a deficiency below; but 
the article quoted provides, in gen- 
eral terms, that when two pieces of 
ground have been sold by one and 
the same contract, aS was the case 
here, with the expression of the meas- 
ure for each, and there be found a 
less quantity in one, and a larger one 
in the other, the deficiency of -the 
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option to rescind or to pay the proportionate in- 
If two tracts are sold together, any ex- 
cess in one may be set off against a deficiency in . 
Such differences, however, justify no 


if the contract is for a lump sum 
prescriptive period for actions to 


-one is supplied by the overplus of the 


other, as far as it goes. Taking the 
two tracts together, the land remain- 
ing, after allowing the plaintiff his 
quantity, is more than the defendant 
purchased. The judgment must, 
therefore, be for the appellant, Wade, 
and the heirs of Tanner.’ Boyce v. 
Cage, 7 La. Ann. 674. 

33. Civil codes: Braz. art 1136; Ch. 
art 1833; Col. art 1889; Cuba art 1471; 
Ee. art 1824; It. art 1475; La. Rev. 
arts 2494, 2495; Mex. arts 28638, 2865; 
Pan. art 1241; Pan. Canal Z. art 1889; 
Ph. art 1471; P. R. § 1374; Que. art 
1503; Salv. art 1636; Sp. art 1471; 
Ur. art 1692; Ven. art 1442; Guglielmi 
v. Geismar, 47 La. Ann. 147, 16 S 
742; State v. Buck, 46 La, Ann. 656, 
671, 15 S 581; Davis v. Millaudon, 17 
La. Ann. 97, 87 AmD 517; Surgi v. 
Shooter, 17 La. Ann. 68; Barrow Vv. 
Miller, 16 La. Ann. 114; Zeringue 
Vv. Williams, 15 La. Ann. 76: Nichols 
v. Adams, 9 La. Ann. 117; Boyce v. 
Cage, 7 La. Ann. 672; Saulet v. 
Trepagnier, 2 Rob. (la.) 3857; Har- 
man v. O’Moran, 18 La. 526. See 
also Cuny v. Archinard, 5 Mart. N. 
S. (La.) 238. 

[a] Sales per aversionem.—(1) ‘‘A 
sale of this kind does not give any 
right to the purchaser to demand a 
diminution of the price on the allega- 
tion of a deficiency in the measure- 
ment of the land.” Brazeale  v. 
Bordelon, 16 La. 338, 335. (2) “The 
sale to the defendant is evidently 
one per aversionem, and in such sales 
there can be no claim for a disagree- 


ment in measure. Civil Code 2471, 
850. Cuny v. Archinard, 5 Mart. 
N. S. (La.) 248. Brand v. Daunoy, 


8 Mart. N. S. (La.) 159, 19 AmD 176. 
Kirkpatrick v. McMillen, 14 La, 497. 
Caldwell v.-Bloomfield, 2 La. 503. 
Prejean v. Giroir, 19 La. 422. Saulet 
v. Trepagnier, 2 Rob. 357, and other 
authorities.” Ragan v. Gwinn, 19 La. 
Ann.. 133, 134. (3) ‘To constitute a 
sale per aversionem, there must be 
certain Jimits or boundaries given, 
or a distinct or separate object .de- 
scribed, as a field inclosed,; or an 
island; because it is presumed that 
the parties*had their attention fixed 
rather upon the boundaries than the 
enumeration of quantity. But in the 
case now before .us, no boundaries or 
limits are given, except in front. The 
tract is described as having eight 
arpents front, forming about nine 
hundred and eighty superficial ar- 
pents, with an incomplete double 
concession; no particular depth is 
given, nor the degree of divergence 
of the side lines necessary, with such 
a front, to give such a superficies. 
Indeed it is difficult to imagine a 
more vague and unsatisfactory de- 
scription. It does not even afford 
sufficient data to enable a surveyor 
to make a diagram; and it turns out 
in proof that the front is not .truly 
it being less than eight ar- 
pents.”’ Fiske v. Fleming, 15 La. 202, 
(4) “It is however not so clear 
that the present would be considered 
as a sale per aversionem, if the 
grantor had been an individual, and 
the sale ivitended to constitute the 
ultimate proof of title. The last ex- 
pressions used, to wit: ‘so as to in- 
clude the aforesaid quantity of three 
hundred and twenty superficial ar- 
pents,’ would seem to control the 
previous one setting out the adjacent 
proprietors and limiting the grant 
to a superficies of 320 arpents, situ- 
ated between those two. tracts.” 
Hoover v. Richards, 1 Rob. (La.) 34, 
36. (5) ‘Upon its face the sale was 
intended to be per aversionem, It is 
made for a gross sum and is de- 
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enforce these rights is limited usually to one year.®® 
In some jurisdictions it is six months.*° 
The price must be fixed ;*t 


[§ 162] (5) Price. 


scribed by specific boundaries. John- 
ston v. Quarles, 3 La. 90, 22 AmD 162; 
Grafton v. Wells, 4 La. 536.” Brown 
v. Broussard, 43 La. Ann. 962, 965, 9 
S 911. (6) “Two of the lots are de- 
scribed as fronting on Girod-street, 
and the’: others on St. Paul. They 
are, therefore, represented as bounded 
by those two streets, and as lots 
designated on a particular plan of the 
faubourg. If the description of each 
lot were taken by itself, it would not, 
perhaps, come within the definition 
of a sale per aversionem. It is shown 
that, in point of fact, the square is 
less than two hundred and forty feet 
from St.,Paul to Girod streets; and, 
consequently, there is a deficiency in 
the depth of each lot. But the whole 
of the lots were sold in block, desig- 
nated by numbers, in a particular 
Square, according to the plan of the 
faubourg. The reference to the plan 
and boundaries of streets must con- 
trol the statement of the measure- 
ment of the lots. This case is analo- 
gous to that of Millikin v. Minnis, 12 
La. 539, and presents the converse 
of the proposition sanctioned by the 
court in the case of Cuny v. Arch- 
inard, 5 Mart. N. S. (La.) 238. Not- 
withstanding the deficiency in the 
superficial quantity, the purchaser 
cannot, therefore, claim a ‘diminu- 
tion of price.” Kirkpatrick v. Mc- 
Millen, 14 La. 497, 498. (7) “This 
sale appears to the court clearly one 
per aversionem. This court has had 
frequently occasion to consider the 
principles which govern sales of that 
character, and it has been settled in 
several cases, that where a sale is 
made with reference to known and 
definite boundaries, they will control 
the enumeration of quantity. Cuny 
v. Archinard, 5 Mart. N. S. (La.) 238; 
Johnston v. Quarles, 3 La. 90, 22 AmD 
163; Brand v. Daunoy, 8 Mart. N. S. 
(La.) 159, 19 AmD 176. In the case 
now before the court, the sale is made 
with reference to a natural boundary 
on one side, and on the two other 
sides by lands of the adjoining pro- 
prietors, and the length of all the 
lines of the triangle are given in the 
plan annexed to the conveyance, and 
the whole is sold for a gross sum. 
The plaintiffs purchased whatever is 
embraced within those limits, and 
nothing more.’ Gormley v. Oakey, 7 
La. 452, 457. (8) “The land was 
not sold at so much per arpent, but 
for one entire sum; in other words, 
it was a sale per aversionem.” Graf- 
ton v,. Wells, 4 La. 534, 536. (9) 
“Payment was resisted by the de- 
fendant in consequence of a deficiency 
of measure in the front line of the 
tract, which was sold as having one 
and a half arpents between the de- 
scribed lateral boundaries, whilst in 
reality there was only one-half arpent 
and twelve feet.” Ragan v. Gwinn, 19 
La: Ann. 133, 134. (10): “The: first 
sale was for one-half the tract of 
land or plantation, and was made per 
aversionem, and the land was thus 
described: ‘The half of his plantation 
situate on the right bank of Red 
‘River at a place called Les Ecords, in 
the parish of Natchitoches, bounded 
above by the crevasse Dorsineau, and 
below by the bayou which discharges 
from lake Monet.’ The subsequent 
acts do not vary the character of this 
sale.” Roubieu v. Michel, 2 La. Ann. 
808, 809. (11) “This sale is clearly 
one per aversionem. We have re- 
peatedly held that where a sale is 
made with reference to known and 
definite boundaries they will control 
the enumeration as to quantity; that 
nothing more is intended to be con- 
veyed than what is contained between 
the two given boundaries, and that 
a deficiency in the quantity does not 
entitle the purchaser to demand 
either a rescission of the sale or a 
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diminution of the price; Cuny v. 
Archinaud, 5 Mart. N. S. (La.) 238; 
Braud v. Daunoy, 8 Mart. N. S. (La.) 


159; Johnston vy. ‘Quarles, 3° La: 90% 
Gormley v. Oakey, 7 La. 452; Phelps 
v. Wilson, 16 La. 185.” Prejean v. 
Giroir, 19 La. 422, 424. (12) Other 
illustrations see Gay v. Larimore, 26 
La, Ann. 253, 254; Roubieu v. Michel, 
supra; Brazeale v. Bordelon, 16 La. 
gor 335; Phelps v. Wilson, 16 La. 185, 


[b] “Servitudes are not suscepti- 
ble of real delivery, and hence the 
use, which the owner of the estate 
to whom the servitude is granted 
makes of this right, supplies the 
place of delivery. Rev. Civ. Code, 
Art, 743. The use which Ledoux 
made of his right conforms to the 
enumeration of quantity in the Act, 
and shews that such enumetation was 
intended to control the specification 
of boundaries.” Ledoux vy. West, 34 
La. Ann. 1184, 1186. 


39. Civil codes: Belg. art 1622; 
Bol. art 1039; Ch. art 1834; Col. art 
1890; C. R. art 1081; Dom. art 1622; 
Ee. art 1825; Fr, art 1622; Hay. art 
1407; It. art 1478; Jap. art 564; La. 
Rev. art 2498; Mex. art 2868; Pan. 
art 1242; Pan. Canal Z. art 1890; 


Salv.. art 1637; Ur. art 1694; Ven. 
art 1542; Rom. ‘art 1334. 

[a] “The prescription ... applies 
to the rights of action of both seller 
and buyer alike.” Robbins v. Martin, 
43 La. Ann, 488, 490, 9 S 108. 

[b] Inapplicable.—(1) Robbins v. 
Martin, 43 La. Ann, 488, 490, 491, 9 
S 108. (2)... “Plaintiff's. action, is 
founded, .on> Bi C...C. .25liviand) 2514, 
the gravamen of which is that the 
buyer, who has, subsequent to the 
sale and delivery of the property, 
been evicted from a part thereof, is 
entitled to a cancellation of the sale, 
or to a diminution of the price. 
These articles occur in the same title 
and chapter as the articles last: men- 
tioned, but in a different section 
which treats ‘of warranty in case of 
eviction from the thing sold.’ They 
do not purport to treat of the rights 
of the seller at all.” Robbins v. Mar- 
tin, supra. yee. Stewart v. Boyd, 15 
La. Ann. 17 

[ec] eho. prescription of one year 
... forms an exception to that of 
five years established by article 3507 
for the rescission of contracts in 
general. It runs against minors from 
the day of the sale; while that created 
by article 3507, in relation to all other 
contracts, commences against them 
only from the time of their majority. 
This short and absolute prescription 
was found conducive to the security 
and alienation of weve aoe prop- 


erty. Troplong, n. Duranton, 
vol. 16, n. 2387.” Sewell v. Willcox, 
5 Rob. (Lia.) 88, 85. Compare Ash- 


bey v. Ashbey, 41 La. Ann, 102, 111, 
5 S 539 


40. Civil codes: Cuba art 1472; 
Hond. art 1629; Ph. art 1472 [but 
under Code Civ. Proc. § 43 (2) “an 


action upon a liability created by 
statute’ may be brought within six 
years]; P. R. § 1375; Sp. art 1472. 

[a] In Quebec it is “subject to the 
general rules of prescription.” Civ. 
Code art 1504. 


41. Civil. codes: Arg. arts 1357 
(1323), 13889) (1355); Bele. ‘art 1591; 
Bol} vart 1012) )Brazeuwart (122225 Ch. 
art 1808; Col. art 1864; C. R. art 


1056; Cuba art 1445; Dom. art 1591; 
Ee, art 1798; Hr. art 1591. GQuat..art 
1496; Hay. art 1376; Hond. art 1607; 
It. art 1454; Jun. Rev. art 2464; 
Mex. art 2811 et seq; Neth. art 1501; 
Nice “art i253 72) \Panweart) a2lose Pan 
Canal Z. art 1864; Per. arts 1306, 
13213 Phivart 14453 PP. RS 18438) Port, 
art 1544; Que. art 1472; Salv. art 
161%: Sp» art 214455°Ur. art 1666; Ven. 
art 1520; Rom. art 1303; Pike v. 
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and cannot be left to one of the contracting 
parties,*? although it may be left to a third party ;** 
but if he fails to act, the contract is inopera- 


Merchants’ Mut. Ins. Co., 26 La. Ann. 
892: Kleinpeter v. Harrison, 21 La. 
Ann, 196; Fort ‘v. Union. Bank, 11 
La. Ann. 708; Wise v. Guthrie, 11 
Gorham v. Hayden, 6 
Tiernan v. Martin, 
(La.) 523, 526; Conway v. 
Bordier, 6 La. 346; Barretto v. Santa 
Marina, 26 Ph. 200. 

“We have been referred to 5 Par- 
tidas, tit. 5, law 9. In the summary, 
prefixed to this law, it is said, ‘that 
the price should be expressed, with 
certainty, in the sale,’ but in, the 
enacting part of it, no such provision 
is found; on the contrary, the validity 
of the sale is made to depend, not on 
a price being expressed with certainty 
in the act, but that a price certain 
should be agreed on by the parties.” 
Walker vy; Fort, 3.1ua.. 635, 588.05 Lt 
is shown that no price was paid, al- 
though the acts recite the payment 
of the price. The conveyances can 
stand neither as sales or dations en 
paiement.’”’ Lamotte v. Lamotte, 48 
La. Ann. 572, 574, 19 S 570. “In the 
case at bar whilst there are elements 
upon which both the ‘thing sold’ and 
the ‘price to be paid’ might ulti- 
mately be fixed, yet at the date of 
the agreement neither the one nor 
the other was in point of fact cer- 
tain. Whilst $2 per acre was agreed 
upon to be paid, yet the number of 
acres which were to be object of the 
purchase was uncertain—only ascer- 
tainable upon some fact to be after- 
ward established—a survey of the 
premises and a completion of Bur- 
bridge’s title by the confirmation of 
the government.” Clark v. Comford, 
45 La. Ann. 502, 511, 12 S 763 (hold- 
ing that there was no sale). “It is 
true that the price of this tobacco, 
for example, was not stated in dol- 
lars and cents in the contract. But 
by its terms the appellee agreed to 
pay therefor the amount named in 
the invoices then in existence. The 
price could be made certain by a mere 
reference to those invoices. In this 
respect the contract is covered by 
article 1447 of the Civil Code.” Mcec- 
Cullough v. Aenlle, 3 Ph. 285, 290. 

[a] Retention of invoice, for a 


considerable time without objection, 


raises the presumption that the price 
therein stated is correct. Kearney v. 
Letellier, 27 Can. 

[b] “Anglo-American law is dif- 
ferent—it implies a price which is 
reasonable or what the thing is rea- 
sonably worth.’ Sherman, “The Ar- 
gentine Law of Sale,” 14 Ill. L. Rev. 
p 619. And see Sales [35 Cyc 48]. 

{[c]) Under some codes the price 
once fixed is irrevocable. Civil codes: 
Are. art 1385 (13851); Uri art 1667. 


42. Civil codes: Arg. art 1389 
(1355); Belg. art 1591; ‘Braz. art 
M125 4.Ch, cart) 1809" [Cole art. 1865 
Cuba art 1449; Dom. art 1591; Ee. art 
1799. Wr; art..159¢e Alay. ~artnssier 
Hond. art 1609; It. art 1454; Mex. 


art 2817; Nic. art 2539; Pan. art 1219; 
Pan. Canal Z. art 1865; Par. art 1355; 
Ph, art.1449;'P. R.§ 1352; :Salv. art 


1613; Sp. art 1449; Ur. art 1666. 
43. Civil codes: Arg. art 1383 
(1349); Belg. art 1592; Bol. art 1012; 


Braz. art 1123; Ch. art 1809; Col. art 
UG be Co aR, art 1057; Cuba art 1447; 
Dom. art 1592; Ec. art 1799; Fr, art 
1592; Hay. art 1377; Hond. art 1607; 
It. art 1454; La. Rey. art 2465; Mex. 
art 2811 et seq; Nic. art 2537; Pan. 
art 1217; Per. art 1318; Ph. art 1447: 
P. R. §°1350; Salv. art 1613; Sp. art 
1447; Ur. art 1667; Ven. art 1520: 
Neth. sant 50 Pan: *Ganal WZ wart 
1865; Rom. art 1304. 

“According to this it is not neces- 
sary that the certainty of the price 
be actual or determined at the time 
of executing the contract, but that 
it is a sufficient compliance with the 
law if the same can be determined 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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tive.*# 


by the stipulations of the contract 
made by the parties thereto.’ Ma- 
jarabas v. Leonardo, 11 Ph. 272, 273. 

44. Civil codes: Arg. art 1384 
(1350); Belg. art 1592; Bol. art 1012; 


Braz, artyLU23;) Ch. art 18093. Gol: 
ALt a1 S00 7 0. ieeart., 105,72. Cubaart 
1447; Dom. art 1592; Ee.-art 1799: 


Bratt aloo 2s Hayeunant.137.7s Hond. 
art 1607; It. art 1454; La. Rev. art 
2465; Mex. art 2815 et seq; Nic. art 
25303 Pan art 1217; Pan. Canal .Z, 
art 1865; Per. art 1318; Ph. art 1447: 
Py, § 1350. Salv.art'16133 Sp. art 
1447; Ur. art 1667; Ven; art 1520: 
Guat. art 1490; Neth. art 1501; 
ees Nae Martin, 2. Rob.” (La,) 

23. $ 

45. Civil codes: Arg. arts 1383 
(13849), 13854; Braz. art 1124; Ch. art 
TSO8 Col. art. 1864.) hc.s art. 1198); 
Ger. art 453; Guat. arts 1492, 1493; 
Hond. art 1607; Mex. art 2813; Nic. 
art 2537; Pan. Canal Z. art 1864; 
Sey art 1612; Ven. art 1520; Per. art 
1321. 

46. Civil codes: Arg. art 1458 
(1424); Belg. arts 1650, 1651; Bol. art 
1064; Ch. arts 1872; 1877; Col. arts 
1929, 1935; C. R: art 1087; Cuba arts 
1500, 1505; Dom. arts 1650, 1651; Ec. 
art £863 Fr. arts 1650, 1651; Guat. 
arts 1551, 1552; Hay. arts 1435, 1436; 
It. art 1508; Jap. arts 573, 574; La. 
Rev. arts 1507, 1508, 2157, 2550; Mex. 
arts 2892, 2893; «Neth. arts 1549, 
15505 Nic: art’ 2661; “Pan, arts 1271, 
1275s) Pan. Canal sZ. arts) 1929; 1935; 
Par. art 624; Per. arts 18838, 1384; 
Phiarts, 150051505; * Pi RO 7§ss 1408, 
1408; Que. arts 1532, 1533; Salv. art 
£674 2Sp. Sartss 15000-15053 Urs vart 
1728; Ven. art 1570; Hond. art 1659; 
Rom. arts 1361, 1362; Ocejo v. Inter- 


rents Banking Corp., 37 Ph. 631, 
fa] Payment not essential to 


passage of title.—(1) ‘“‘The seller not 
only argues that he was entitled to 
demand payment at any time after 
delivery, but contends further that 
until such payment was in fact made, 
title to the sugar did not pass to the 
buyer. We cannot agree with this 
contention. ...If the seller may 
make delivery of the thing sold and 
clothe the buyer with all the appear- 
ances of ownership but without the 
passage of title until the purchase 
price is actualiy paid, it occurs to us 
to inquire how long this anomalous 
state of affairs may be permitted to 
continue? It is the buyer’s duty, 
upon the assumed facts, to pay the 
price on demand, but the seller is not 
bound to present his account immedi- 
ately. In the present case the buyer 
was not Galled upon to make payment 
until the following day. If the 
seller had allowed three, four, or five 
days to go by before presenting his 
account for payment, would it be 
permitted him still to contend that 
title had not passed? If title did not 
pass, any sale which might in the 
meantime be made by the buyer, 
would be void, as it is evident that 
no one can transfer a greater interest 
than that which he possesses. With 
even greater reason, the destruction 
of the thing in the possession of the 
buyer, before demand upon him for 
payment, would relieve him from the 
obligation to pay—the thing perishes 
for its owner. (Tan Leonco v. Go 
Inqui, 8 Ph. 531).’”’ Ocejo v. Interna- 
tional Banking Corp., 37 Ph. 631, 636, 
637 (per Fisher, J.). But see Cru- 
zado v. Bustos, 34 Ph. 17. Compare 
Mitsui Bussan Kaisha, Ltd. v. Hong- 
kong, etc., Banking Corp., 36 Ph. 27. 
(2) Such is also the rule of Anglo- 
American law. See Sales [35 Cyc 


3221. ‘ 
ih] Porto Rico.— “Here the thing 
was delivered, but not the purchase 


It suffices under some codes to adopt for 
fungibles a specified market price.*® 
be made at the time and place stipulated, or, in 
the absence of stipulation, at those of delivery.‘ 
But the vendee of immovables does not, under some 
codes, lose his rights until after judicial or notarial 
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demand.** 
Payment must 


threatened.?*9 


price. The fact that the purchase 
price was not delivered does not pre- 
vent the conclusion, as has been seen, 
that the contract became perfected.” 
Boneta v. Boneta, 27 P. R. 633, 636. 
47. Civil codes: Belg. art 1656; 
Cuba art 1504; Dom. art 1656; Fr. art 
1656; Guat. art 1573; Hay. art 1441; 
Hond, art 1663; La. Rev. art 2563; 
Mex. art 2899; Pan. art 1275; Ph. art 


1504; P. R. § 1407; Sp. art 1504; 
Per. art 1405; Rom. art 1367. 

48. Civil” codes: Arg.. art 1452 
(1418); Belg. arts 1612, 1613; Bol. 
art LOST Braz arts 1130.1 L3b! Che 
art L826-) (Colwnart, 188255 CA Ricart 
1072; Cuba arts 1466, 1467; Dom. 


arts 1612, 1613; Ec. art 1817; Fr. arts 
1612, 1613; Guat. arts 1546, 1549; 
Hay. arts 1397, 1398; Hond. art 1623; 
It. art 1469; La. Rev. arts 2487, 5 
Mex. arts 2856, 2857; Neth. art 
Nic. art 2593; Pan. arts 1236, : 
Pan, Canal Z. art 1882; Par. art 1418; 
Per. arts 1378, 1381; Ph. arts 1466, 
TAG. OE Re Sapo O9,e Lec. Ort. cant 
1574; Que. arts 1496, 1497; Salv. art 
1629; Sp. arts 1466, 1467; Ur. art 
1688; Ven. art 1535; Rom. arts 1322, 
1323; Mazoue vy. Caze, 18 La. Ann. 
31; Cook v. ‘West,'3 Rob. (la.) 331; 
Florendo v. Foz, 20 Ph. 388; Lafont 
v. Pascasio, 5 Ph. 392, 395; Deautels 
v. Parker, 6 Que. Super. 419, 427. 

“The contract of sale does not make 
the buyer master and possessor, and 
does not give him a right to enjoy, 
to use and to dispose of the thing 
sold, but only a right to demand the 
delivery of it. This delivery of the 
thing, together with the payment of 
the price, consummates the sale and 
makes the buyer fully master and 
possessor of the thing, which was the 
end of the contract of sale. R.C. C. 
2487; Domat, note to art. x, sec. 11; 
Dit Book wile party lo sec. revo: 
Marcadé, vol. 6, p. 142, on Art. C. N. 
1583. It is only when the purchaser 
is entitled to demand and obtain de- 
livery, where it is not given to him, 
that he can be considered as the abso- 
lute owher and entitled to enjoyment 
as such. The purchaser has a right 
to receive possession only after he 
has performed all his part of the 
contract, as by paying the price or 
settling for the same, as may have 
been agreed upon between him and 
the vendor.’ Lapene y. Badeaux, 36 
La. Ann. 194. 197 (judicial sale). 

[a] Roman law.—‘‘The theory has 
its foundation in the Roman law: 
‘Offerri pretium,’ says Ulpian, ‘rendi- 
tori ab emptore debet quum ex empio 
agitur et ideo etsi pretii pariem of- 
ferat, mundum est ex empto actio 
Venditor enim quasi pignus retinere 
potest eam rem quam vendidit.’ L. 
13, § 8; Dig. de act, empt. cujos recit. 
solen sur la loi, 13, § 8, dig.” Lapene 
v. Badeaux, 36 La. Ann, 194, 198. 

[b] Scotland.—‘‘Even though de- 
livery of movables has been made in 
consequence of a sale, the seller, if 
by amy lawful means the subjects 
sold have come again into his posses- 
sion, is entitled to retain them until 


he is secured in the price.” Hill v. 
Buchanan, Mor. Dict. Dec. 14200, 
14202. 

[ec] Vendor’s right of stoppage in 


transitu is based hereon. Hepp v. 
Glover, 15 La. 461, 35 AmD 206. See 
Sales [35 Cyc 493]. 

[ad] Wendor may sell the unde- 
livered goods, but cannot purchase 
them without forfeiting his claim to 
the deficiency. Judd Linseed, etc., 
Oil Co. v. Kearney, 14 La. Ann. 352, 
353 (““We, therefore, hold, in a case 
like this, wherein the vendor buys the 
goods offered for sale, or any part 
thereof, either directly or indirectly, 
or wherein, by an arrangement made 
by him, or his agents, competition at 


[40 C.J.] 1381 


Unless otherwise agreed, if the vendee 
fails, or is unable to pay, delivery may be with- 
held;48 so payment may be withheld until security 
is given, if the vendee’s possession is disturbed or 
A deposit on the purchase price is 
forfeited if the contract is rescinded by the vendee; 


the sale of the goods is prevented, 
that he thereby forfeits his right to 
recover the deficiency in the amount 
of the sales’’). 

{e] Immovables.—‘“Although the 
contract was perfect and produced 
the effect of transmitting to the pur- 
chaser the ownership of the land sold, 
this ownership, however, .was_ Still 
dependent upon the payment of the 
price. As the obligation in a con- 
tract of purchase and sale is recipro- 
eal, any of the contracting parties 
may, upon nonfulfillment by the other 
party of his part of the obligation, 
resolve the contract (art. 1124, Civil 
Code). The agreed price not having 
as yet been paid to the vendor, the 
effect of the sale was still subject, 
by express provision of law, to this 
resolutory condition. Hence, the 
ownership acquired by the purchasers 
is still limited by.the right of Pedro 
Bibafic to ask for the resolution of 
the sale. And this limitation upon 
the right of the petitioner is a charge 
susceptible of registration.’”? Cortez 
v. Bibano, 41 Ph. 298, 300. 


49. Civil codes: Belg. art 1653; Bol. 
art 1066; Cuba art 1502; Dom. art 
16535: He. arte 18633, .Rr.vart’ 1653 


Guat. art 1579; Hay. art 1438; Hond. 
art 1661; La. Rey. art 2557; Pan. art 
12733 Ph. art 1502; PB. R. § 1405; Sp: 
art 1502; Ur. art 1730; Que. art 1535; 
Rom. art 1364; Ven. art 1572; Wam- 
sley v. Hunter, 29 La. Ann. 628; 
McDonald vy. Vaughan, 14 La. Ann, 
716; Gautreaux v. Boote, 10 La. Ann, 
187; Cammack y. Daunis, 6 La. Ann. 
117; Cook v. West, 3 Rob. (La.) 331; 
Hardy v. Landry, 17 La. 191; Lesas- 
sier v. Dashiell, 14 La. 467. 

{a] This applies only after deed 
has been accepted.—Pontchartrain R. 
Co. v. Durel, 6 La. 481. 

[b] _Wendee must have reasonable 
ground for fear.—(1) Dufief v. Boy- 
kin, 9 La. Ann, 295; Prendergast v. 
Perkins, 2 La. Ann. 284; Thompson v, 
Dupuy, 3 La. 432; Hearsey v. Riddle, 
7 Rob, (la.) 22. (2) “Lhe right;to 
call on a party to give security rests 
upon the principle that there is an 
obligation of warranty.” Kenner v. 
Holliday, 19 La. 154, 163. (3) “We 
concur with the court below that the 
disturbance shown is such as to au- 
thorize the defendants to require se- 
curity. The evidence shows that it 
was an actual disturbance. A part 
of the land apparently embraced by 
the title of the defendants was adver- 
tised for sale as thé property of 
Oakey or Hall. In this state of things 
we cannot inquire into the titles and 
decide’ which party will ultimately 


prevail.” Ball v. Le Breton, 19 La, 
147, 153. 
{c] Warranty sufficient.—Pilchér 


v. Prewitt, 10 La. Ann. 568. 

[d] Wendee must deposit price.— 
Brother v. Cronan, 15 La. Ann. 256. 
Compare Bayley v. Denny, 26 La. Ann. 
255; Jacobs v. Sauvé, 15 La. Ann. 
424; Bertaud v. Blouin, 13 La. Ann. 
145; Pipes v. Shiff, 10 La. Ann. 301; 
Estill v. Holmes, 8 Rob. (La.) 134. 


[e] Vendee not entitled to real 
security.—Cross v. Armour, 13 La. 
477. 

[f] Exceptions exist: (1) Where 


the alleged menace is exciuded by the 
terms of the warranty in the deed. 
Pilcher v. Prewitt, 10 La. Ann. 568. 
(2) Where the vendee has previously 
been informed. Harang y. Blane, 34 
La. Ann. 638; Boisblanc v. Markey, 
21 La. Ann. 721; Robinson v. Day, 7 
La. Ann. 201; Bonnecaze v. Grannery, 
5 La. Ann. 166; Bemiss v. Dwight, 3 
La. Ann. 337; Municipality No. 1 v. 
Cordeviolle, 19 La. 235; Munici- 
pality No. 1 v. Leroy, 15 La. 147, 148; 
Ware v. Elam, 8 Mart. N. S. (La.) 329. 
(3) Nor does the rule apply to any 
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or, if by the vendor, he must 
amount.°° 


The vendor is chargeable with the cost 
of delivery; the vendee with subsequent expenses.°* 
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pay double its 


[§ 163] (6) Warranty—(a) Nature and Scope— 


paid portion. 17 
La. 25. 

[g] Danger insufficient if security 
is given.—Squier v. Stockton, 5 La. 
Ann. 741; Sewall v. Roach, 5 La, Ann. 
683; Barrow v. Wright, 9 Rob. 
522; Lallande v. Lee, 9 Rob. 
514; Rogers v. Davis, 
Rightor v. Kohn, 16 La. 501, 505; 
peed v. Clague, 7 Mart. N. S. (La.) 


{h] Under some codes the ven- 
dee must make a judicial deposit of 
the price. Ch. art 1872; Col. art 
19293) Nie. “art 2661; Pan. Canal ‘Z. 


art 1929. 

50. Civil codes: Belg. art 1590; 
art 1011; Cuba art 1454; Dom. 
art 1590; Ee: art/1794; Fr. art: 1590; 
Guat, art .1504; Hay. art 1375; La. 
Rev. art 2463; Mex. arts 2820, 2821; 
Neth. art 1500; Pan. art 1224; Per. 
art 13834; Ph. art 1454; P. R. § 1357; 
Que. art 1477; Salv. art 1608; Sp. art 


Wallace .v. Harty, 


1454; McDonald v. Aubert, 17 La. 
448, 451. 
{a] In Japan, “each party is bound 


to restore the other to his original 
state’ with interest on the deposit. 
Civ. Code art 545. 


{b] In Uruguay the disposition of 
the deposit is left to the parties. Civ. 
Code art 1665. 

51. Civil codes: Arg. art 1449 


(1415); Belg. art 1608; Bol. art 1027; 
Braz, art 1129; Ch. art 1825;. Col. art 
1881; Cuba art 1465; Dom. art 1608; 
Ee. art 1816; Fr. art 1608; Ger. art 
448; Guat. art 1531; Hay. art 1393; 
Hond. art 1622; It. art 1467; La. Rev. 


Art 2483; Mex. art 2855; Neth. art 
15L2° Nic art) 2590; Pan. ‘art 1235; 
Pan, Canal-Z> art. 18815 Par? art 
1475;t Per, Brit 1363. (Ph, art’. 1465: 
PAR Ss 13683 Port. artel5 70; Oue: 
arts 1479, 1495; Salv. art 1628; Sp. 
ee 1465; Ur. art 1695; Ven. art 
1523. 

[a] In Japan all expenses incident 


to the sale are shared equally by both 


parties. Civ, Code art 558. 
52. Civil codes: Arg. arts 1448 
(1414), 2152 (2118) et seq; Belg. 


arts 1625, 1626 et seq; Bol. arts 1042, 
1043 et seq; Braz. art 1107 et seq; 
Ch. arts 1837, 1839 et seq; Col. arts 
1893, 1895 et sea; Cuba arts 1461, 
1474 et seq; Dom. arts 1625, 1626 
et seq; Ec. art 1828 et seq; Fr. arts 
1625, 1626 et seq; Guat. art 1582 
et seq; Hay. arts 1410, 1411 et seq; 
Hond, arts 1631, 1632 et seq; It. art 
1481; Jap. art 560 et sea; La. Rev. 
arts 2476, 2501 et seq; Mex. arts 
1488 et sea, 2891; Neth. arts 1527, 
1528; Nic. arts 2599, 2600 et seq; 
Pan, arts 1244, 1245 et seq; Pan. 
Canal Z. arts 1893, 1895 et seq; Par. 
arts 1414, 2118 et seq; Per. art 1414 


et seq; Ph. arts 1461, 1474 et seq; 
Port.artwlssl: P:R. '§§) 1364 1378 
et seq; Que. arts 1491, 1506 et seq; 


Salv. art 1639 et seq; Sp. arts 1461, 
1474 et seq; Ur. art 1696 et seq; Ven. 
art 1545 et sea; Sandidge v. Hunt, 
40 La. Ann. 766, 5 S 55; Daquin v. 
Coiron, 3 La. 387; Cafiizares Tiana v. 
Torrejon, 21 Ph. 127. 

[a] Roman law.—(1) Justinian 
Dim xe, Ty C2)y Min »Roman!'. law 
... there was no warranty of title.” 
Sherman Rom. L. in Mod. World (2d 
ed, 1922) § 789. (3) “There was no 
warranty of title in Roman law, the 
contract was not rem dare, but pres- 
tare emptori rem habere licere, the 
transfer was of vacua possessio, not 
of ownership (Dig. xix, 1, 30,1). The 
rights of the buyer were secured by a 
covenant against eviction, at first 
duple stipulatio, then an _ implied 
covenant in simplum (Moyle, Sale, 
110), unless there were a_ special 
term in the contract (pactum de evic- 
tione non prestanda) or a local or 
trade custom to the contrary (ibid., 
123; Hunter, 330).’’ Williams 3 Inst. 


Justinian Illustrated by Rom. L. (2d 
ed, 1893) p 199. 

{b] This liability is not released 
(1) by the vendee’s failure to regis- 
ter the sale (Clark v. O’Neal, 13 La. 
Ann, 381 [foll Boyer v. Amet, 41 La. 
Ann. 721, 6 S 734]), (2) nor because 
he knew of the defect and purchased 
at the sale by which he was evicted 
(Boyer v. Amet, supra). (38) ‘In the 
case of Pepper v. Dunlap, 5 La. Ann. 
200, we recognized the highly equi- 
table doctrine, that when a purchaser, 
who has received possession from his 
vendor, buys afterwards an_ out- 
standing and superior title, and thus 
perfects and quiets the defective 
title and the possession which he re- 
ceived from his vendor, the second 
purchase will inure to his vendor’s 
benefit, so that his liability as war- 
rantor will be restricted to the 
amount so expended. But the equity 
cannot be invoked in the present 
case; for the successsion never had, 
and gave no, possession, and it is 
shown by the curator’s official] acts, 
that he was aware of his outstanding 
title, and knew that he was selling 
what belonged to another.’ George 
v. Roach, 7 La. Ann. 594, 595. (4) A 
purchaser who knows that suit will 
be necessary to evict the occupants 
cannot recover costs from his vendor. 


Nash. v. Johnson, 9 Rob. (La.) 8. 
[ec] Heirs (1) are subject to the 

same liability as regards judicial 

sales. la. Rev. Civ. Code art 2624; 


Citizens’ Bank v. Freitag, 37 La. Ann. 
at1,..274.). (2), It is urged, that, the 
same responsibility should attach 
against the creditors on the sale of 
an insolvent estate; but the reason 
on which the liability of the former 
rests, does not apply to the latter. 
The heirs are warrantors in the legal 
acceptation of the term, and to the 
fullest extent, because they are own- 
ers and vendors, while the creditors, 
at whose suit a sale is made, are 
neither.” Rivas v. Hunstock, 2 Rob, 
(La.) 187, 194. 

{d] Vendor’s later acquisition of 
an outstanding interest, necessary to 
complete his title, inures to the 
vendee’s benefit. Jap. Civ. Code art 
560 et seq; Jacobs v. Yale, 39 La. Ann. 
359, 1 S 822. 

[e] “The transferrer of stock in a 
corporation, without specifying the 
particular property held by the cor- 
poration, simply warrants his right 
as a stockholder, or his title to the 
stock.” State v. North Louisiana, 
ete., R. Co:, :34-La. Ann. 947; 953: 

{f] “English law seems to ap- 
proach Roman law more nearly in the 
sale of real than of personal prop- 


erty.” Williams Inst. Justinian Il]- 

lustrated by Eng. L. (2d ed, 1893) 

p 200. See’ Sales [85 Cye 393, 394]. 
[g] “Modern German law (which 


is confirmed in this respect by the 
German Civil Code) went a_ step 
farther than Roman law and adopted 
the principle—which Roman law did 
not acknowledge—that the vendor 
should in all cases directly warrant 
his title as owner.’’ Sohm Inst. Rom. 
L. (Ledlie 3d ed) p 3899. Compare 
Ger. Civ. Code arts 434-438. 

53. Civil codes: La. Rev. art 2500; 
Ven. art 1449; Sandidge v. Hunt, 40 
La. Ann. 766, 5 S 55. 

[a] Argentina.—‘‘Any kind of loss, 
disturbance or damage, suffered by 


the person who has acquired.” Demo- 
lombe XVII § 333. 
{b] Roman law.—‘If in conse- 


quence of the vendor’s failure to sive 
his purchaser a title aS owner a 
third party (the real owner) suc- 
ceeds, by process of law, in depriving 
the purchaser of the possession of 
the thing—and that is what is meant 
by ‘eviction’—the purchaser becomes 
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aa. Against Eviction. The vendor impliedly war- 
rants the vendee against eviction,®? that is, inter- 
ruption of possession.?# 


Eviction must not be 


immediately entitled to sue the vend- 
or by actio emti on the ground of 
the eviction, and to claim, not indeed 
a return of the purchase-money as 
such, but full compensation for his 
‘interest,’ i. e. for all damage suffered 
by him in consequence of the evic- 


tion.” Sohm Inst. Rom. L. (Ledlie 3d 
ed) p 898. Compare Justinian Dig. 
XXI, II; Sherman Rom. L. in Mod. 


World (2d ed, 1922) § 789. 

{[c] Actual dispossession unneces- 
sary.—(1) “Eviction takes place, al- 
though the purchaser continues to 
hold the property, if it be under a 
title which is not that transferred to 
him by his vendor; as if he should 
inherit the property, or should 
acquire it by purchase from the true 
owner. Pothier, Vente, No. 96. Trop- 
long, Vente, No. 415. Toullier, Vol. 
16; Continuation by Duvergier, Vol. he 
Nos. 309, 313.” Landry v. Gamet, 1 
Rob. (La.) 362, 368. See also Brewer 
v. New Orleans Land Co., 154 La. 446, 
97 S 605; Bonvillain v. Bodenheimer, 


117 La. 793, 42 S 273; Robbins <v. 
Martin, 43 La. Ann. 488, 493, 9 S 
108; Coxe’s Succ., 15 La. Ann. 514; 


Thomas v. Clement, 11 Rob. (La.) 
3897. (2) “Although the plaintiff has 
not been actually dispossessed, yet, 
as a question of law, such has been 
the effect of the sale and adjudica- 
tion. In matter of eviction it is well 
settled doctrine that actual dispos- 
session is not always required. A 
purchaser may be evicted although 
he continues in possession of the 
property, if that possession be under 
a different title; as, for instance, if 
the vendee should subsequently hold 
under. the true owner.’’ Wilson v. 
Benjamin, 26 La. Ann. 587, 588. (3) 
“As to a great part of the land, it is 
shown to be public, and that the 
vendors were without title. In such 
a case, a regular eviction by judicial 
authority, is not required to entitle 
the purchaser to relief. The sale of 
another’s property is null and void.” 
Pepper v. Dunlap, 9 Rob, (La.) 283, 
289. (4) But “under our law, a party 
must show an actual eviction in 
order to recover in an action of war- 
ranty, and a return to the writ of 
possession between other parties can- 
not be conclusive even if it amounts 


to a constructive eviction. Melangon 
v. Duhamel, 7 La. 286; Fletcher v. 
Cavelier, 10 La. 120. See also 


the case of Laborde v. New Orleans, 
opinion book 29, p. 595.” Hale v. 
New Orleans, 13 La. Ann. 499, 500. 
Compare Lynch y. Kitchen, 2 La. Ann. 
843; Manila v. Lack, 19 Ph. 324. (5) 
In Laborde v. New Orleans, 13 La. 
Ann. 326, 327, where the vendee com- 
promised the action against him, the 
court said: “The action cannot be 
maintained. The plaintiffs have not, 
according to their own showing, been 
evicted, and they are precisely in the 
situation they would have been if 
final judgment had been rendered in 
their favor on the appeal. In _ that 
event it is clear that they would have 
had no claim against the defendant 
their warrantor. They are not in any 
worse condition because the city 
chose to buy its peace with the plain- 
tiff in ithat action. The, city has, 
therefore, fulfilled its covenant of 
warranty in maintaining the plain- 
tiffs in their title and possession to 
the lot, and under the provisions of 
the Code the plaintiffs cannot recover 
damages which, at most, are inci- 
dents to the action of warranty for 
eviction. Civ. Code 2482. The point 
appears to have been decided in the 
ease of Melangon v. Duhamel, 7 La. 
286, 290, and the principle is the basis 


of the decisions Murray v. Bacon, 7 
Mart. N. S. (La.) 271; George v. 
Roach, 7 La. Ann. 594, and Pepper v. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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tortious,°* and, under some codes, must result from 
The vendee must notify the 
vendor of the proceeding for eviction and give 
If the vendee is 


a final judgment.>® 


him an opportunity to defend.*6 


Dunlap, 5 La. Ann. 200, 202. See also 
Fletcher v., Cavelier, 10 La, 116, 120.” 

{d] Where vendee has purchased 
superior title to avoid ewviction, he 
must be reimbursed the price. Orr 
v. Hamilton, 36 La. Ann. 790. 

te] Federal government survey of 
land not an eviction. Keene v. Clark, 
8 La. 114. Compare Coxe’s Succe., 15 
La. Ann. 514, 


54, Civil codes: Braz. art 1117; 
La. Rev. art 2500. 
{a] Must be lawful—(1) “To 


make a vendor liable on his warranty, 
we understand that the purchaser 
must be evicted by some lawful au- 
thority. Cockerell v. Smith, 1 La. 
Ann, 1. We have nothing before us 
which shows that any judgment of 
eviction has been pronounced against 
them, or how their title is affected 
by the judgment against Elizabeth 
Curtis, whom we should judge to be 
a nominal party. She was the vendor 
to Kenton, the defendant, but had 
neither the ownership, nor was she 
in possession of the property on 
which the judgment is said to have 
effect. It was incumbent on_ the 
Yeas to maintain and yindicate 
heir possession against intrusion, 
and any force but that of the law 
itself, for which alone the defendant 
is responsible. Pothier, Contrat de 
Vente, § 83. Mackeldey, Droit Ro- 
main, 370.” Morris v. Kenton, 2 La. 
Ann. 722. (2) “This protection is 
only against lawful disturbances; 
the vendor does not warrant against 


tortious disturbances.” Mayor v. 
Clark, 3 Mart. (la.) 596, 598. (3) 
“We understand that to make a 


vendor liable on his warranty, in 
case of eviction, it is incumbent on 
the purchaser tc prove that it was 
occasioned by some lawful cause, 
which existed, or had its origin, 
previous to the sale. The vendor in 
this case was no party to the pro- 
ceedings in Missouri, and was not 
notified of them. There was a failure 
of justice from mere chance. At the 
same time there was evidence on the 
spot which would have prevented the 
eviction, had it been heard judicially. 
Civil Code, art. 2494. Pothier, Con- 
trat de Vente, § 94. Volant v. Lam- 
bert, 6 Mart. N.S. (La.) 556, 559. The 
Roman Law has placed this principle 
beyond all controversy. Doctrina 
Pandectorum, by Muhlenbruch, § 399. 
Manual of the Roman Law, by Mac- 
keldey, § 3870.” Cockerell v. Smith, 
1 La. Ann. 1, 

[b]J Wontransferable.—‘‘The action 
of warranty ought regularly to be 
brought against the immediate seller, 
his heirs or successors to all his 
rights. See Poth. Contrat de Vente, 
no. 110. If a second vendor be 
evicted, the seller to him can com- 
mence an action on the warranty of 
his vendor, provided he be bound on 
guaranty to the last purchaser. But 
if he be under no obligation to war- 
rant the title to the person evicted, 
he has no recourse on the one who 
sold to him; for his interest in rela- 
tion to the warranty ceases; and the 
whole retroactive effect of this 
species of action is at an end. Per- 
haps a seller without warranty could 
effectually cede to his purchaser any 
right of action which he might have 
against his immediate vendor: but we 
are of opinion that the last purchaser 
is not by law subrogated thereto. 
See Poth. Traite de Vente, no. 97, 
and Febr. part. 1, b. li, chap..10, n. 
47. The obligation to warrant the 
thing sold is personal to the vendor, 
and the right to enforce it, is not 
ipso facto by the sale transferred to 
all vendees in succession.’ Van- 
norght v. Foreman, 1 Mart. N. S. 
(La.) 352, 355. 

55. Civil codes: Braz. art 1117 (1); 
Ch. art 1838; Col. art 1894; Cuba arts 
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1475, 1480; Ec. art 1829; Hond. art 
1637; Mex. arts 1488, 1496; Nic. 
art 2600; Pan. arts 1245, 1250; Pan. 
Canal Z. art 1894; Ph. arts 1475, 1480; 
Po at. §§ 1878, 1asa; sSalv.cart £6405 
Sp. art 1475;" Ur, arts GO eae eh 
Tiana v. Torrejon, 21 Ph; 127. 
“Articles 1474 to 14838, inclusive, of 
the Civil Code provide that the pur- 
chaser of land may enforce the war- 
ranty of the vendor only when he 
has been dispossessed by a final judg- 


ment obtained by reason of a defect: 


in the title preceding the purchase.” 
Manila v. Lack, 19 Ph. 324, 342. 

[a] Appeal.— ‘Can the vendor 
escape his obligation of warranty by 
alleging that although there may be 


ra final judgment against the vendee, 


such, judgment became final with the 
latter’s consent? We understand not, 
and that the vendee’s right does not 
suffer the least impairment because 
he did not appeal.” 10 Manresa 
Comm. Civ. Code p 163 [quot Tiana 
v. Torrejon, 21 Ph. 127, 130]. 

56. Civil codes: Belg. art 1640; 
Braz. art 1116; Ch. art 1843; Col. art 
1899; Cuba arts 1481, 1482; Dom. art 
1640; Fr. art 1640; Guat. art 1589; 
Hay. art. 1425; Hond. art. “1639s 
ite are L429, ext arts: Uso. oO LO! 
Neth. art 1539; Nic. art 2613; Pan. 
art 1251; Pan. Canal Z. art 1899; Per. 
art 14202 PAR.'§, 138853) Que. art 1520: 
Sp. arts 1481, 1482; Ur. art 1705; Ven. 
art 1560; Ph, arts 1481, 1482. 

{a] Louisiana.—(1) Rev: Civ. Code 
arts 2517, 2518. (2) “‘The creditors 
have not, in our opinion, shown that 
they had any means of defeating the 
plaintiffs’ action, which have not been 
relied on by the defendant Bernard. 
They are, therefore, liable to reim- 
burse' to him the price he has paid, 
so far as they have received it.” 
Rivas v. Hunstock, 2 Rob. 187, 196 
[eit Troplong 1 Vente No. 424, and 
the maxim “res judicata pro veri- 
tate’]. (3) “The article in the Civil 
Code, which declares the warranty to 
cease when the buyer has let himself 
be cast in a definitive judgment, with- 
out calling on his seller, if said seller 
prove that he had sufficient ground or 
means to have obtained a judgment 
in his favor, is not, in our opinion, 
contrary to the principle for which 
the defendants contend, but in conso- 
nance with it. They both rest on 
the same foundation, namely, that the 
vendor should not be made responsi- 
ble for any thing which a knowledge 
of the suit would have entitled him to 
avoid. The words of the law are sat- 
isfied by construing it to apply (as 
we believe the legislature intended) 
to the value of the thing evicted, and 
all the fruits and: costs anterior to 
the time when the vendee could have 
given notice. Its spirit would be 
essentially violated by making the 
seller responsible for the conse- 
quences of a litigation which he could 
have avoided. By the Spanish law, 
the buyer who failed to cite his 
vendor in warranty lost all recourse 
on him. The provision in our’ code, 
which modified and softened the rigor 
of this rule, was, we presume, taken 
from the French jurisprudence, 
which, as we understand it, was that 
of the Roman. With that provision 
stood the exception relied on here, 
and it may well stand with it in our 
law, more especially when the limi- 
tation is in perfect harmony with the 
principle on which the doctrine rests. 
Febrero p. 1, art. 7, no. 42; Par. 5, 
titer wley 32: Dig. Liv. 21 tit. 2, law 
53.” . Delacroix: v.. Cenas,. 8 Mart. 
Ne S21856), 03615729 See also Kelly v. 
Wiseman, ‘144 La. Ann. 661; Vienne y. 
Harris, 14 La. Ann. 282. 

[b] Philippines.—(1) Civ. Code 
arts 1481, 1482. Greve Thistis) van 
action upon the warranty of the title 
to the property in case of eviction, 
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evicted, the vendor must reimburse him for the 
value of the subject matter and its products, if 
lost, the expenses of the contract, of litigation, and 
of improvements, damages, and interest.>? 


under article 1475 of the Civil Code. 
In such case there are three in- 
dispensable requisites: (a) Final 
judgment; (b) that the vendee be de- 
prived of the whole or a part of the 
thing sold; and, (c) a right prior to 
the sale (Manresa on the Civil Code, 
volume 10, pages 161 to 170); and, 
finally, another indispensable requi- 
site is that prescribed in article 1481 
of the Civil Code: that the vendor be 
given notice of the suit at the in- 
stance of the vendee. On the merits 
of the present case, and the pre- 
ponderance of the plaintiff's evidence, 
and from the facts established, all 
the foregoing requisites appear.” 
Tiana v. Torrejon, 21 Ph. 127, 130. 
(3) “The plaintiff’s right to recovery 
from the judgment creditor not 
being predicated on the theory of an 
express or implied warranty of title, 
defendant’s contentions based on the 
provisions of article 1481 of the code 
need not be considered at this time. 
If defendant was not given an oppor- 
tunity to be heard in the eviction 
proceedings, it would seem that he 
can avail himself in the pending ac- 
tion of any defense which if set up 
in the former action would have re- 
lieved him from liability to reim- . 
burse the purchaser.” Bonzon v. 
Standard Oil Co., 27 Ph. 141, 147. 

{c] Costs—(1) “It is clearly 
settled that the vendor, if not called 
in warranty and allowed the oppor- 
tunity to determine whether he shall 
defend or not and how he shall de- 
fend, is not liable for the costs in- 
curred beyond the service of the 
original process. He cannot be held 
responsible for the expenses of a 
litigation which, if he had been noti- 
fied thereof, he might have avoided. 
Delacroix v. Cenas, 8 Mart. N. S. 
(La.) 356:” Shantz v. Stoll) 34 Wa. 
Anne 23q,elazceu Ca) Inapplicable to 
covenant of warranty in another ju- 


risdiction. Kling v. Sejour, 4 La. 
Ann. 128. 

57. Civil codes: Arg. arts 2152 
(2118)—-2154 (2120); Belg. art 1630;. 
Bol. art 1047; Braz. arts 1108, 1109; 
Ch. art 1847; Col. art 1904; Cuba art 
1478; Dom. art 1630; Ec. art 1838; 


Fr. art 1630; Guat. art 1587; Hay. art 
1415; Hond. art 1635; It. art 1486; 
La. Rev. art 2506; Mex. arts 1497, 
2891; Neth. art 1532; Nic. art 2620 
et seq; Pan. art 1248; Pan. Canal Z. 
art 1904; Per. art 1418; Ph. art 1478; 
PAU § 338i so Port: art 1046 et seq; 
Que. art 1511; Salv. art 1649; Sp. art 
1478; Ur. arts 1706, 1709; Ven, art 
1550; Rom. art 1341; Alcus v. Vizard 
Impr. Co., 156 La. 195, 100 S 395; 
Corcoran v. Riddell, 7 La. Ann. 268; 
Gagne v. Hall, 15 Que. L. 179; Thomp- 
son v. Hurdman, 4 Que. Super. 219. 
[a] Increased value.—(1) “By an 
express article of the Code of 1808, 
the buyer when evicted, was entitled 
to recover from his warrantor the 
increased value of the property sold 
in addition to the price paid. This 
provision was literally translated 
from the 1633d article of the Napo- 
leon Code, and probably well suited 
to the French Empire, where the 
value of property was stable, the 
resources of the country developed, 
and its currency not subject to sud- 
den fluctuations. The rule, however, 
operated most injuriousiy in this 
State, so much so as to deter persons 
from disposing of their property or 
warranting their. sales. Whoever 
sold in the vicinity of this growing 
city, although in the most perfect 
good faith, was liable to be ruined 
by some dormant claim hunted up -by 
litigants and speculators. And the 
same effect was produced in the rich 
parishes whose resources were rap- 
idly developing. So a man selling 
when our monied institutions con- 
tracted the currency to the lowest 
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Increased value. 


point of depression, and perhaps 
forced to sell from that cause, was 
liable to be totally ruined when a 
bloated currency doubled or quad- 
rupled the apparent value of prop- 
erty, and made it the interest of the 
vendee himself to have adverse 
claims raked up that he might re- 
cover quadruple the price from his 
warrantor. The evil was so crying 
that it did not escape the attention 
of all fair dealers, and was brought 
to the notice of the jurisconsults 
who were selected to revise the Code 
of 1808. Indeed, the very year they 
made their report to the Legislature, 


our Supreme Court had made a de~ 


cision in the case of Castellano v. 
Peillon, 2 Mart. N. S. (la.) 462, dis- 
regarding the provision of the Code 
of 1808, by condemning the warran- 
tor to pay only the price he had 
received for a slave, and not the 
price for which his vendee: had sold 
him, in opposition to the judgment 
of the district court. The juris- 
consults, therefore, recommended 
that the clause in the Old Code 
should be suppressed. It was in 
these words: ‘If, at the time of the 
eviction, the thing sold has risen in 
value, even without the buyer hav- 
ing contributed thereto, the seller is 
bound to pay him the amount of said 
augmentation of value above the 
price of the sale.’ The Legislature 
suppressed this clause of the law 
and substituted nething for it.” Bur- 
rows v. Peirce, 6 La. Ann. 297, 299 
{cit Bissell v.° Erwin, 13 La. 143; 
Morris v. Abat, 9 La. 522]. (2) ‘‘The 
obligations of the warrantors depend 
on the law in force at the time of the 
sale, and according to the provisions 
of the Code then in force, the seller 
was bound on the eviction of his 
vendee to pay the augmented value 
of the property, above the price ot 
the sale. Civil Code, p. 354, art. 57.” 
Fletcher v. Cavelier, 10 La. 116, 120. 
See also Vascocu v. Pavie, 14 La. 
135. (3) ‘‘The only question, there- 
fore, is whether that increased value 
ean be allowed, as forming part of 
the damages for which the vendor 
may be made liable. This question 
was fully discussed by our immediate 
predecessors, in the case of Burrows 
v. Peirce, 6 La. Ann. 298. It had 
been held in the case of Bissell v. 
Erwin, 13 La. 143, that under the 
new Code, Art. 2482, which entitles 
the vendor, in case of eviction, to 
recover all the damages he has suf- 
fered, besides the price which he has 
paid; that such increased value of 
the thing sold, above the price of the 
original sale, as the parties might 
have reasonably anticipated at the 
time of the sale, ought to form part 
of the damages for which the vendor 
is liable on his warranty. We con- 
sider the law as being now settled 
differently by the decision in the case 
in the 6th Ann. referred to, in which 
it has been held that the damages do 
not extend to the increased value of 
the property, which has been caused 
by the fluctuation in the estimated 
value of it.” Quillin v. Yair, 10 La. 
Ann. 259, 260. See also Weber v. 
Coussy, 12 La. Ann. 534. (4) “We 
adhere to the rule established in the 
case of Burrows v. Peirce, 6 La. Ann. 
298, that the loss of profits by reason 
of an accidental increase in value of 
the property sold, after the sale, is 
not recoverable by the evicted vendee, 
in the recourse upon his warrantor. 
And the fact, that the vendee of a 
slave has afterwards sold him for .a 
higher price than he gave, does not, 
upon eviction, authorize him to re- 
cover the difference from his vendor, 
as damages.” Underwood vy. Laca- 
pere, 14 La. Ann. 276, 277. (5) “In 
the case of Bissell v. Erwin, the rule 
laid down is, that ‘the vendor should 


Under some codes, the vendor 
must, pay the evicted vendee any increase in value 
of the property beyond the purchase price.°® 
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fects,°® but he 


not be made to pay the increase 
which results from unforeseen 
events, or from accidental or tran- 


sient causes.’ Now, the increase of 
the value of slaves in the case at 
bar, cannot be said to have been con- 
templated by the parties originally; 
it is, on the contrary, the result of 
unforeseen events. Remy v. Munici- 
pality No. 2, 12 La. Ann. 500.’ Dyson 
v. Phelps, 14 La. Ann. 722, 724. 

[b] Traveling expenses. — (1) 
Orense v. Jaucian, 18 Ph. 553, 555. 
(2) Judgment reversed in order to 
enable appellant to present proof 
under this and subsequent articles. 
Ahag v. Cabiling, 18 Ph. 415. 

{c] Attorney’s fees.—(1) In Loui- 
siana, “The Article is treating of the 
consequences of eviction, and ‘dam- 
ages’ evidently refer to the losses 
proceeding from being deprived of 
the property, and not to the money 
expended by him for fees of attor- 
neys, in order that he might keep 
possession of the property. Attor- 
ney’s fees are not a consequence of 
eviction, but an expenditure in order 
to prevent eviction. As the costs of 
suit are mentioned, it seems reason- 
able to suppose that the fees of 
attorneys would also have’ been 
enumerated, if such had been the 
intention of the legislator. It is true, 
that in Tear v. Williams, 2 La. Ann. 
870, fees of counsel were recovered 
against the warrantor, but it was de- 
cided otherwise in Melancon v. Robi- 
chaud, 19 La. 357, and we consider 
this decision more in accordance with 
the proper construction of the law. 
The liability of the warrantor in the 
case of Melancon. was determined 
according to the provisions of the old 
Civil Code, inasmuch as the contract 
of sale, by the ancestor of the war- 
rantor, waS made under that Code; 
but art. 54, p. 354 of the old Code is 
the same as art. 2482 of the new 
Code.” Sarpy v. New Orleans, 14 
La. Ann. 3811, 312. See also Shantz 
v. Stoll, 34 La. Ann. 1237; Burnham 
Ton eart,~L> Lay Ante brie) dates v. 
Armorer, 14 La. Ann. 826; Williams 
v. Leblanc, 14 La. Ann. 757; Hale v. 
New Orleans, 13 La. Ann. 499. But 
see Tear v. Williams, 2 La. Ann. 868 
(under old code). (2) In the Philip- 
pines, “the court erred in including 
in the judgment the sum of P850:as 
lawyer’s fees in the said action in 
which plaintiff lost said part of his 
property. We are of the opinion that 
the appellant is partly right in this 
contention. As we have already seen 
from section 492 of the Code of Civil 
Procedure, quoted above, the only 
allowance for lawyer’s fees to the 
prevailing part in an action in the 
Court of First Instance is the sum of 


eed Orense v. Jaucian, 18 Ph. 553, 
{a] Taxes (1) paid by the vendee 


are not chargeable against the war- 
rantor. Hale v. New Orleans, 13 la. 
Ann. 499. (2) Vendor is liable for 
taxes accrued at time of sale but 
not for those accruing thereafter. 
Gourjon v. Holmes, 19 La. 232. 

{e] Rents and profits received by 
the vendee after he has acquired the 
right of possession, are not charge- 
able against the vendor. Bourguig- 
non v. Destrehan, 5 La. 115. 


{f] Interest on the price paid is 
chargeable. Burham v. Hart, 15 La. 
Ann, 517. 

58. Civil codes: Arg. art 2155 


(2121) (excluding increase from “ex- 
traordinary causes”); Belg. art 1633; 
Dom. art 1633; Fr. art 1633; Hay. art 
1418; It. art 1489; Neth. art 1534; 
Par. art 2121; Que. art 1514; Rom. art 
1344; Ur. art 1708 (excluding ex- 
traordinary increases) Ven. art 1552. 

[a] In Louisiana, the French rule 
first above stated formerly prevailed, 
but has since been modified. Dyson 
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[§ 164] bb. Against Latent Defects. The vendor 
also impliedly warrants against existing latent de- 


does not warrant against patent 


v. Phelps, 14 La. Ann. 722; Under- 
wood v. Lacapere, 14 La. Ann. 276; 
Wetder v. Coussy, 12 La. Ann. 534; 
Quillin ov. “Viair; 10) “a. Anne 259s 
Burrows v. Peirce 6 La. Ann. 297; 
Vascocu v. Pavie, 14 La. 185; Bissell 
vy. Erwin, 13 La. 143; Fletcher v. 
Cavelier, 10 La. 116; Morris v. Abat 
9 La. 552. 

[b] But in other jurisdictions the 
contrary rule prevails. In the follow- 
ing codes reimbursement is limited to 
one fourth of the purchase price ex- 
cept in case of bad faith. Civil codes: 
Bol. art 1049; Ch. art 1850; Col. art 
1907; Ec. art 1841; Pan. Canal Z. art 
1907; Salv. art 1652. 

59. Civil codes: Arg. art 2207 
(2173) et seq; Aust. art 922 et seq; 
Belg. arts 1625, 1641 et seq; Bol. arts 
1042, 1057 et seq; Ch. arts 1837, 1857 
et seq; Col. arts 1893, 1914 et seq; 
Cuba arts 1474, 1484, 1485; Dom. arts 
1625, 1641 et seq; Ec. art 1848 et seq; 
Fr, arts 1625, 1641 et seq; Ger. art 
459 et seq; Guat. art 1598 et seq; 
Hay. arts 1410, 1426 et seq; Hond. 
art 1643 et seq; It. arts 1462, 1481, 
1498 et seq; Jap. arts 566, 570; La. 
Rev. arts 2476, 2520 et seq; Mex. art 
2873 et seq; Neth. arts 1527, 1540 
et seq; Nic. arts 1837,-1857. et seq; 
Pan. arts 1244, 1254 et seq; Pan. Ca- 
nal Z. arts 1893, 1914 et seq; Par. 
art 2173 et seq; Per. art 1429 et seq; 
P..R. §§ 1377. (2), 1387 etseq;, Que: 
arts 1491, 1522 et seq; Rom. art 1352; 
Salv. art 1659 et seq; Sp. arts 1474, 
1484, 1545; Ur. arts 1696, 1718 et seq; 
Ven. arts 1448, 1561 et seq; Ph. arts 
1474, 1484 et seq; McAllister v. Bur- 
ton, 20 La. Ann. 205; Lynch v. McFee, 
18 La. Ann. 640; Morphy v. Blanchin, 
18 La, Ann. 133; Galpin v. Jessup, 3 
Rob. (La.) 90, 91; Nelson v. Lillard, 
16 La. 336; Herries v. Botts, 14 La. 
432; Behan v. Faures, 12 La. 211; 
De Armas v. Gray, 10 La. 575; Icar 
v. Suares, 7 La, 517; Back v. Meeks, 
1 La. 309; Thompson v. Milburn, 1 
Mart. N. S. (la.) 468; Reynaud vy. 
Guillotte, /1) Mart. CN wS-2Gua. acetic 
St. Romes vy. Pore, 10 Mart. (La.) 
20; Blondeau v. Gales, 8 Mart. (La.) 
313; Dewees v. Morgan, 1 Mart. (La.) 1. 

“The vendor's obligation of war- 
ranty as to the quality of the thing 
sold is a debt, in the sense of that 
term as used in the English text of 
Article 3516 of the Code.” Creswell 
v. Tabary, 10 La. Ann, 396, 397. 

{a] In Brazil, the sole warranty 
of quality seems to be that of sale by 
sample. Civ. Code art 1135. 

[b] Scotland.—(1) “By the law of 
Scotland, the purchaser is allowed to 
rescind the sale for a defect which 
renders the article unfit for the use 
for which it was purchased; but the 
principle of implied warranty against 
minor defects which merely diminish 
the value of the article, is disallowed, 
as hurtful to the interests of com- 
merce. ..Stair’s! Inst. 80; 81. EXrsk. 
Inst. \b. 13, tits 3yam§ 10s. Lindsay. iv 
Wilson, in 1771. Morris. Dict. of 
Decis. Sale, No. 68.” Waring v. 
Mason, 18 Wend. (N. Y.) 425, 433 
(per Chancellor Walworth).' (2) “In 
Scotland, where the civil law prevails, 
the actio quanti minoris to recover 
for a trifling deficiency in quantity, 
without rescinding the contract, and 
the actio estimatoriz to recover for 
a small diminution in the quality and 
value of the article delivered, are 
both disallowed.’ Wright v. Hart, 18 
Wend. (N. Y.) 449, 453 (per Chan- 
cellor Walworth). . 

{c] Held inapplicable.—(1) Cou- 
lon v. Semmes, 17 La. Ann. 119: (2) 
This article was held inapplicable 
to a sale of “the stock of tobacco” in 
a certain factory on the ground that 
a difference in grades “does not con- 
stitute a hidden defect.’’ But Mc- 
Donough, J., dissenting, after review- 
ing the authorities, said: ‘In view of 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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ones.°° 


sale.® 


these decisions and of the fact that 
the two lots of tobacco in question 
did not correspond in quality or in 
the year of the crop with the de- 
Scription on the bales, it follows that 
there was a breach of warranty on 
the part of the defendant which 
justified the judgment of the court 


below.” McCullough y. Aenlle, 3 Ph. 
285, 301. 
{d] Vendor’s surety is not liable 


for expenses occasioned by a redhibi- 
tory defect. Cowand v. Re,nolds, 3 
La. 378. 

{e] In some jurisdictions, there 
is no warranty against latent de- 
fects unless they are such as would 
have prevented consent. Civil codes: 
Go R, art 10823 Port) art) 1582. 

{f] Civil and common law com- 
pared.—(1) “The rule of the civil law 
is caveat venditor, and therefore if 
the seller wishes to secure himself 
from future responsibility, in case 
the article sold should afterwards be 
found to be different, in kind or 
quality from what the parties sup- 
posed it to be, he must take care or 
provide against such a responsibility, 
by a particular agreement with the 


purchaser. Poth. on Cont. de Vente, 
art. 7,°§8 1, No. 182: -€ode Nap. art: 
1641, 1643. The rule of the common 


law, on the contrary, is caveat emp- 
tor, which implies that the purchaser 
must take care to examine and as- 
certain the kind or quality of the 
article he is purchasing, or provide 
against any loss he may sustain from 
his ignorance of the kind or quality 
of the article sold, or from his in- 
ability to examine it fully, by an 
express agreement of warranty, that 
the article purchased is of the par- 
ticular kind or quality which the 
parties supposed it to be. It will be 
seen, therefore, that the principal dif- 
ference between the rules of the civil 
law and the common law is as to the 
party upon whom the responsibility 
is thrown of securing himself, either 
by a full examination of the article, 
or by an express stipulation against 
future liability or loss.” Wright v. 
Hart, 18 Wend. (N. Y.) 449, 453. (2) 
“But there is now a tendency in the 
law of Great Britain and the United 
States to approach the Roman rule 
of caveat venditor. ... Especially in 
granting rescission to the buyer for 
misrepresentation by the seller: see 
Moyle, Sale, p. 190, note 5; Benjamin, 
Sales, p. 641; English Sale of Goods 
Act, § 13, and American Uniform 
Sales Act, § 14 (implied warranty in 
sale of goods by a description that 
the goods correspond with the 
Sample); 25 Green Bag, 324 (Judge 
Morrison’s address on _ professional 
ethics).”” 2 Sherman Rom. L. in Mod. 
World (2d éd, 1922) p 348 § 790. See 
also Williams Inst. Justinian Illus- 
trated by Eng. L. (2d ed, 1893) p 
200. (3) “As there was no express 
exclusion of warranty, the warranty 
implied by the law attached to the 
contract. The doctrine of caveat 
emptor, as known to the common law, 
even if it would go so far as to 
relieve a vendor from the effects of 
such a representation as was made 
in the present case, cannot be in- 
voked against our own express legis- 
lation and jurisprudence, which 
recognize the implied warranty of 
quality as well as of title. Civil 
Code, 2451.” Huntington v. Lowe, 3 
La. Ann, 377, 379. (4) “The great 
regard paid in all commercial trans- 
actions to good faith and the in- 
stincts of an honest tradesman, and 
in particular the abandonment by 
the Romans, two thousand years ago, 
of the primitive and dishonest doc- 
trine of caveat emptor—a doctrine 
which the English law still unac- 
countably retains—point out lines 


He is liable for a defect appearing within 
three days after the sale of animals if, in the opinion 
of experts, it existed prior thereto;** and in Louisi- 
ana the defect is presumed to have existed before the 
The parties may, by stipulation, make red- 
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along which, I believe, our own law 
is bound to develop.” Smith ‘Prob- 
lems of Roman Legal History,’ 4 
Columbia L. Rev. p 539. 

60." Civil codes: Arg. art 2207 
(2173); Belg. art 1642; Bol. art 1058; 
Cuba art 1484; Dom. art 1642; Fr. 
art 1642; Hay. art 1427; Hond. art 
1643; It. art 1499; La. Rev. art 2521; 
Mex. art 2874; Neth. art 1541; Par. 
art 2173; Ph. art 1484; P. R. § 1387; 
Que. art 1523; Salv. art 1660 (3); Sp. 
art 1484; Ur. art 1718; Ven. art 1562; 
Rom. art 1353; White v. Hill, 10 La. 
Ann. 189; Richards v. Burke, 7 La. 
Ann. 242; Aubert v. Martineau, 2 
Mart. (La.) 329; Dewees v. Morgan, 
1 Mart: (La:) 1. 

[a] Definition—‘“‘What are _ ap- 
parent defects? How far is it to be 
considered applicable to the sale of 
merchandise packed in such a man- 
ner, or otherwise so situated, as to 
make its thorough examination in- 
convenient? See upon this point, 
Duranton, vol. 16, lib. 3, tit. 6, § 310, 
and the opinion of Judge Watts in 
Millaudon v. Price, 3 La. Ann. 4. We 
do not however, think it necessary 
to say whether, under ordinary cir- 
cumstances, the defective character 
of the merchandise in question, 
which was in closed casks, was an 
apparent defect within the fair in- 
tendment of the Code, that is to say, 
whether it was the buyer’s duty to 
protect himself by having the casks 
opened, and then to notice not only 
the patent unsoundness of portions 
of the pork, but the defective curing 
which would ultimately result in un- 
soundness of other portions. It would 
clearly be carrying the exception as 
to apparent defects too far, to extend 
it to a case in which a representation 
was made calculated to quiet the 
vigilance of the purchaser with re- 
gard to merchandise packed in casks, 
and the inspection of which was at- 
tended with some _ inconvenience.” 
tant agen v. Lowe, 3 La. Ann. 377, 

[b] Inspection.—(1) “One only 
question here seems to be worth in- 
quiring into. Was or was not the 
defendant induced by false repre- 
sentations from the plaintiff to buy 
his sugar, without looking at it? The 
evidence abundantly proves this not 
to be the fact. The defendant, 
through his agent, saw the _ sugar, 
agreed to give the price which the 
plaintiff asked for it, and actually 
received it, hogshead by hogshead, on 
board of his vessel. Whether it 
proved afterwards not to be as good 
as he thought, is not a subject for 
judicial inquiry. The law gives no 
remedy against a want of discern- 
ment in judging ~the quality of 
things; provided there has been no 
concealment or deceit on the part of 
the seller, the contract cannot be at- 
tacked.’’ Decuir v. Packwood, 5 Mart. 
(La.) 300, 306. (2) “To discover the 
defects, a peculiar kind of examina- 
tion was necessary, and the agent 
was unable to make it. The present 
does not, therefore, come within the 
cases provided for by law, where de- 
fects in articles of commerce are dis- 
coverable by simple inspection. See 
Louisiana Code, arts. 1841 and 2497. 
The buyers in the present instance 
were deceived by the representations 
of the quality of the articles sold by 
the vendor, and whether they were 
thus deceived by error or design on 
his part, cannot vary the rights of 
the parties in foro legis, because the 
defects were not discoverable imme- 
diately on inspection, and they were 
such, that it must be supposed that 
the buyers would not have purchased, 
had they known of them. See Loui- 
siana Code, art 2496. The legal and 
moral principles assumed by the 
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hibitory those defects which are not naturally such.®* 

[§ 165] cc. Of Incorporeal Rights. 
of an incorporeal right impliedly warrants its ex- 
istence at the time of the sale;** and where such 


The vendor 


judge a quo, in relation to contracts 
of sale, are probably all sound and 
correct; but, according to our belief 
of the facts of the present case, we 
are of opinion that they are not ap- 
plicable to it.” William v. Miller, 9 


La. 129, 134. See McGuire v. Kearny, 
17 La. Ann. 295. 
{c] Roman law.—‘‘The defect 


must be of a substantial character, 
must not be known to the purchaser, 
and must not be obvious at once to 
any one looking at the thing, in other 
words, it must be a ‘latent’ defect.’ 
Sohm Inst. Rom. L. (Ledlie 3d ed) p 


401. 
codes: Cuba art 1497; 


61. 
Hond. art 1654; Mex. art 2884; Pan. 


Civil 


art 1268; Ph. art 1497; P. R. § 1400; 
Sp. art 1497. 
62. Rev. Civ. Code art 2530. See 


Deloach v. Elder, 14 La. Ann. 662, 
Cornish v. Shelton, 12 La. Ann. 415; 
Landry v. Peterson, 4 La. Ann. 96; 
Michoud v. Marquet, 4 La. Ann. 51; 
Fox v. Walsh, 5 Rob. (La. ) 222. 

{a] Limitation.—“It is believed 
that this rule of evidence was ‘bor- 
rowed from the Spanish law on the 
subject of redhibition, and although 
these laws are now repealed, we pre- 
sume it cannot be viewed as a judi- 
cial offence, to resort to them. in aid 
of interpretation. We find in the 
25th number, under the head of Red- 
hibitoria, in the Curia Philipica, pro- 
visions very similar to those con- 
tained in the article 2508 of the 
Louisiana Codeg but from the expres- 
sions there used, it is evident that 
the rule in relation to the presump- 
tion arising from the appearance of 
the vice, within three days imme- 
diately succeeding the sale, is in- 
tended to apply exclusively to vices 
of body.” Lewis v. Casenave, 6 La. 
437, 442. See Dugas v. Estiletts, 5 
La. Ann. 559; Anderson v. Dacosta, 
4 La. Ann. 136. But compare Riggin 
v. Kendig, 12 La. Ann. 451. 

{[b] The burden of proving the 
defects prior to the sale rests other- 
wise on the_ vendee. Peterkin v. 
Oglesby, 30 La. Ann. 907;, Fox v. 
Walsh, 5 Rob. (La.) 222; Landreaux 
vy. Campbell, 8 Mart. N. S. (la.) 478. 

[c] Presumption may be rebutted. 
—Cornish v. Shelton, 12 La. Ann. 
415; Dugas v. Estiletts, 5 La. Ann, 
559; Banks y. Botts, 10 La. 42. 

63. Civil codes: Arg. art 2201 
(2167); Ch. art 1863; Col. art 1920; 
Ee. art 1854; Nic. art 1863; Pan. Ca- 
nal Z. art 1920; Par. art 2167; Salv. 
art 1665. 

64. Civil codes: Arg. art 1510 
(1476); Belg. art 1693; Braz. art 1073; 
C. R. art 1113; Cuba ‘art 1629; Dom. 
art 1693; Ec. art 1898; Fr. art 1693; 
Guat. art 1636; Hay. art 1466; Hond. 
artolelrd: Sit.warti5 42:7 Lari Reva art 
2646; Neth. art 1570; Pan. art 1281; 
Pers art 14723) Ph. art) 15295) /PisR: 
§ 1432; Que. art 1576; Sp. art 1529; 
Ur. art 1762; Ven. art 1598; Rom. art 
1285; Salv. art 1697; Johnson v. 
Boice 740 shag Anns) 273iyi40S 63508 
AmSR 528; Benner v. Van Norden, 27 
La. Ann, 473; Shuff v. Cross, 12 Mart. 
(La.) 89; Banco Espanol-Filipino v. 
Tan-Tongco, 13 Ph. 628. 

“When a credit secured by mort- 
gage is sold, it is not sufficient that 
the credit should exist; it is neces- 
sary that the mortgage should be 
entire at the time of the contract. 
If a part of the property was, at 
that time, freed from the mortgage, 
the transferror would be bound to 
guarantee the transferree, who thus 
fails to find all the securities on 
which he counted, the absence of 
which may endanger the capital 
which is due to him.” Templeman vy. 
Hamilton, 37 La. Ann. 754, 760 [quot 
2 Troplong Vente § 933]. 

“When James KE, Mouton trans- 
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rights are sold en bloc and for a lump sum, he 
warrants his title as a whole; but not that to the 
parts, except in case of eviction.°° The vendor of 
an inheritance, not specifying the items thereof, 
There is no implied 
warranty of the debtor’s solvency,®’ and an ex- 
press warranty thereof is not extended beyond pres- 
ent solvency,®® nor beyond the price paid with 
interest and expenses,®® although in some jurisdic- 
tions, it continues for a year, or in the case of 


warrants only his heirship.*® 


perpetual income, for a decade.*° 
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of the property 


ing a breach of 


But it is other- 


wise if the vendor knew of the debtor’s insolvency,” 


ferred this account for fees, among 
others there was an implied warranty 
as to its existence. The transfer 
without recourse went no further 
than to warrant against the insolv- 
ency of the debtor. To the existence 
of the debt there was an implied war- 
ran tyopyC, 6.726468 |- To this: extent 
the District Judge was interested.” 
Jan’s Succ., 43 La. Ann. 924, 925, 10 
S 6. ‘In the present case the thing 
sold was a judgment, in_ solido, 
against four persons, of whom Toler 
was one. There was an implied war- 
ranty that the judgment existed as it 
purported to exist; and even if, on 
the face of the judgment, Toler had 
been condemned as surety, it would 
not have varied the warranty.” Toler 
v. Swayze, 2 La. Ann. 880, 881 [cit 
2 Troplong Vente ch 8 No. 933]. 

[a] Accessories.—‘'It is no longer 
an open question in our jurispru- 
dence that the assignor of an incor- 
poreal right, even without warranty, 
guarantees not only the existence of 
the right under the express terms of 
art. —, C. C., but also the existence 
of the accessory secwrities attached 
to and transferred with it.” Temple- 
ek v. Hamilton, 37 La. Ann. 754, 

{b] But the original creditor (1) 
Buarantees neither the debt’s exist- 
ence nor the debtor’s solvency where 
the transfer is gratuitous or by oper- 
ation of law. Civil codes: Arg. art 
1518 (1484); Braz. art 1076. (2) Un- 
less he acted in :bad faith. Civil 
codes: Braz. art 1073; Ur. art 1762. 


65. Civil codes: Cuba art 1542; 
Pan art 12843" Ph art 116323) 5P) RR: 
§ 1435; Sp, art 1532. 

66. Civil codes: Belg. art 1696; 


Ch, art 1909; Col. art 1967; Cuba art 
1531; Dom. art 1696; Ec. art 1900; Fr. 
art 1696; Guat. art 1639; Hay. art 
1469; Hond. art 1671; It. art 15465; 
La. Rev. art 2650; Neth. art 1573; 
Nic: art’ 19094) Pan? ‘art 12835) Pan, 
Canal Z. art 1967; Per. art 1475; Ph. 
art 1531; P. R. § 1434; Que. art 1579; 
Sp. art 1531; Ur. art 1767; Ven. art 


1601; Rom. art 1399; Salv. art 1699. 

67. Civil codes: Arg, -art!’' 1510 
(1476); Belg. art 1694; Braz. art 1074; 
Ch. art 1907; Col. art 1965; C. R. art 
1114; Cuba art 1529; Dom. art 1694; 
Ke. art 1898; Fr. art 1694; Guat. art 
1637; Hay. art 1467; Hond. art 1669; 


It. art 1543; La. Rev. art 2647; Neth. 
art 1571; Nic. art 1907; Pan. art 1281; 
Pan. Canal Z. art 1965; Per. art 1473; 
Ph, farte1b529; PR. Riss. 1432; Sp; fart 
1529; Ur: art 1762; Ven. art: 1599; 
Rom. art 1397; Salv. art 1697; John- 
son v. Boice, 40 La. Ann. 273, 4 S 
163, 8 AmSk 528; Benner v. Van Nor- 
den, 27 La. Ann. 478; Shuff v. Cross, 
12 Mart. (La.) 89. 

68. Civil codes: Belg. art 1695; 
Ch. art.1907; Col. art 1965; Dom, art 
1695; Ee. art 1898; Fr. art 1695; 
Guat. art 1638; Hay. art 1468; Jap. 
art 569; La. Rev. art 2648; -Neth. art 
15725 "Nic: “art? 1907; Pan, “Canal 'Z,. 
art 1965; Per. art 1474; Que. art 
1577; Ur. art 1763; It. art 1544; Rom. 
art 1398; Salv. art 1697; Cardinal v. 
Boileau, 11 Que. Super. 431. 

69. Civil codes: Belg. art 1694; 
Braz. art 1075; Ch. art 1907; Col. art 
NIGSENCVR) art was eCubarvrarte Ub 29 ; 
Dom. art 1694; Ec. art 1898; Fr. art 
1694; Hay. art 1467; Hond. art 1669; 


It. art 1543; Neth. art 1571; Nic. art 
1907:\ Pan; art 1281;>Pan. Canal =Z: 
art 1965; Per. art 1473; Ph. art 1529; 
P.IRI9§ 14325 +Ques arters 477 tS psyart 
1529: Uri tart 2762s viven. ‘art’ 1599); 
Rom. art 1397; Salv. art 1697. 

70. Civil codes: Cuba art 1530; 
Hond, art 1612; It. art 1544; Pan. art 
1282; Ph. art 1530;- Bo Re $91433 5) Sp. 
art 1530; Ven. art 1600. 

71. Civil codes: Ch. art 1810 (dam- 
ages); Col. art 1870 (damages); Nic. 
art 1810; Pan. Canal Z. art 1870. 

{a] Louisiana.—(1) Rev. Civ. 
Code art 2649 (authorizing rescis- 
sion); Hewitt v. Waterman, 3 La. 
Ann. 716. (2) This does not justify 
recovery of the debt. Winston v. 
Tufts, 10 La. Ann. 23. 


72. Civil codes: Arg. art 1514 
(1480); Cuba art 1529; Hond. art 
1669; Pan. art 1281; Ph. art 1529; 
P. R. § 1432; Sp. art 1529. 

73. Civil codes: Arg. arts’ 2159 
(2125), 2160 (2126); Belg. art 1636; 


Bol. art 1052; Braz. art 1114; Ch. art 
1852; Col. art 1909; Cuba arts 1479, 
1483; Dom. art 16386; Ec. art 1843; Fr. 
art 1636; Ger. art 467 et seq; Guat. 
arts 1594, 1595; Hay. art 1421; Hond. 
arts 1580, 1584; It. art 1492; Mex. art 
1507 et seq; Neth. art 1536; Nic. art 
U8520iMPans arts Bl 249nb252-6 “Pan. 
Canal “Z art 1909; Per. arts 1425, 


1426; Ph. arts 1479, 1483; P. R. §§ 
1382, 1386; Que. art 1517; Salv. art 
1654; Sp. arts 1479, 1483; Ur. art 


1710; Ven. art 1555; Rom. art 1347. 

{a] DLonisiana.—(1) Rev. Civ. 
Code art 2511; Cade v. Malain, 28 La. 
Ann. 617; Smith v. Corcoran, 7 La. 
46. (2) ‘It is clear from the whole 
evidence that the flatboat leaked in 
such a manner as to make its use as 
a ball-room so inconvenient and im- 
perfect that the plaintiff would not 
have purchased had he known this 
defect to exist. We cannot doubt 
that the defendant knew this defect, 
but even if he did not, yet he would 
be bound to restore the price. La. 
Code, 2496, 2508, 2509; Wood v. Den- 
nett, 1 La. 310; Brown vy. Duplantier, 
16-MartreNenS! 7lL2e2 Melancon vv. 
Robichaux, 17 ka: 97; 101. (3) “We 
can not perceive how it can be justly 
said that this 280 acres of wood land, 
valuable though it be, was ‘of such 
consequence relatively to the whole’ 
that the plaintiff would not have 
bought the land at all without it. 
The question is whether the portion 
from which the plaintiff has been 
evicted was in point of fact ‘of such 
consequence relatively to the whole,’ 
that he would have been unwilling to 
have made the trade at all had he 
known of the outstanding title? Was 
that particular tract an 
to the trade, and without which it 
would not have been made? The Dis- 
trict Judge declined to accept this 
theory of plaintiff's contract, and we 
coincide with him. Had this diminu- 
tion existed in the quantity of 
cleared land, or any moderate propor- 
tion of same, we might have been 
more impressed with plaintiff's 
claim.” Robbins v. Martin, 43 La. 
Ann. 488, 494, 9 S 108. 

{b] Parties—‘“The general rule 
now Settled is, that the party evicted 
can sue only his own immediate war- 
rantor; but there is clearly an ex- 
ception, when the party so evicted 


inducement |" 
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or acted in bad faith.’? ny 
[§ 166] (b) Enforcement—aa. Rescission. 1T 
vendee is entitled to rescission if such a portion 


The 


is lost by breach of warranty (or 


found subject to nonapparent encumbrance) as 
would have prevented him from purchasing."$ 

[§ 167] bb. Redhibition. Redhibition is the ven- 
dee’s remedy in case of defects in quality constitut- 


the warranty.74 It may be active, 


as when the vendee sues, or passive, as when in- 
voked against an action by the vendor." 


In the 


has been subrogated to the action of 
warranty by his vendor.’ Smith v. 
Wilson, 11 Rob. (La.) 522, 523. See 
Gillaspie vy. Citizens’ Bank, 35 La. 


Ann. 779. 

{c] Inapplicable to municipal 
bonds.—‘‘The loss of bonds cannot 
deprive the plaintiffs of the consid- 
eration of the sale, because it does 
not diminish their obligation to pay 
the interest as it becomes due, and 
the capital at the time they engaged 
to pay it. It deprives the defendant 
of nothing but the facility of avail- 
ing himself of his purchase by a 
transfer of the bonds. He may still 
transfer all his rights under them, 
although this cannot now be done 
with the same ease and equal advan- 
tage. His right has. been injured, 
but not destroyed. It still exists 
against the plaintiffs for the payment 


of the interest and capital, at the 
stipulated periods. The sale, there- 
fore, cannot be rescinded.” New 


Orleans v. Caldwell, 14 La. 499, 502. 

74. Justinian Dig. XXI, I, XIX 
(6), XXL. pr; Civil, codes:.Arg. .art 
2164 et seq; La. Rev. art 2520 et seq; 
Morphy v. Blanchin, 18 La. Ann. 133; 
Coulon v. Semmes,:17 La. Ann. 119; 
Icar v. Suares, 7 La. 517; Beale v. 
De Gruy, 2 La. 468. 

“This rescission of a sale was 
called ‘redhibitio,’ and it involved a 
return of the thing sold to the seller.” 
2 Sherman Rom. L; in Mod. World 
(2d ed, 1922) p 348 § 790. “Under 
the evidence as we have read it, 
plaintiffs’ case can successfully stand 
the test of that rule. They proposed 
to buy a lot of glucose syrup for the 
use of their trade during the summer 
months, and they bought an article 
which was warranted not to yerment 
during that time. On examination, at 
the end of June, they discover, as 
shown in the record, that one-half 
of the packages containing the goods 
are fermenting; they have every rea- 
son to believe and in fact to know 
that the evil will increase instead of 
decreasing: is it natural or rational 
to suppose that they would have 
bought the syrup, even with the 
guarantee, had they known that it 
would ferment at the first approach 
of summer weather?” Flash v. 
American Glucose Co., 88 La. Ann. 


yh OF 

[a]: Quebec.—'‘‘Tic” or ‘‘rot” in a 
horse is a redhibitory defect. Du- 
charme v. Charest, 23 Que, Super. 82 
{cit Durocher v. Bone, 8 LCJur 
(Que.) 169]; Chaussé v. Mallette, 3 
Que. Super. 402, 

[b] Offer to return necessary.— 
Roussel v. Phipps, 10 La. Ann. 119. 

75. Wright v. Rogers, 18 Ia. Ann. 
671, 672. 

“Redhibition is a remedy which the 
law accords to buyers, and it may be 
exercised by them in two ways: either 
by direct action, or by way of de- 
fence to an action for the price of 
the thing sold; but, in either form, 
the remedy originates, for all prac- 
tical purposes, with the buyer, and 
the seller is not bound to anticipate 
the buyer’s resort to it. When this 
remedy is used in answer to a de- 
mand for the price, to avoid a sale, 
the seller is not required to make 
any averment, to let in his proof, to 
show that he did not contract the 


a A IE ea a a a ee Se a a eee 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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§ 167] 


former case, the actio rehibitoria lies,’® which is 


not applicable to judicial sales.” 


in character,’® as well as indivisible (that is, one 
heir cannot sue separately for his share),’® and its 
primary purpose is the avoidance of the sale. 
does not lie where the vendee has been negligent.*+ 


obligation to warrant the thing sold 
against redhibitory vices; | for our 
law does not require a replication or 
rejoinder, as all matters set up in an 
answer are understood to be open to 
every objection of law and fact, as 
if these objections were, specially 
pleaded.” Wright v. Rogers, supra. 
76. Civil codes: Arg. art 2208 
(2174); Ch. arts 1857, 1860; Col. arts 
1914, 1917; Cuba arts 1495. 1499; Ec. 
art 1848; Guat. art 1607; Hond. arts 
1643 et seq; La. Rev. arts 2533, 2534: 
Mex. art 2875; Nic. arts 1857, 1860; 
Pan. arts 1267, 1270; Pan. Canal Z. 
arts~ 1914, 1917; Per. art 1437; Ph. 
arts 1495, 1499; P. R. §§ 1399, 1402; 
Salv. art 1659 et sea; Sp. arts 1495. 


1499; Ven. art 1568; Chapman v. 
Matthews, 18 La. Ann. 118; Cres- 
Welle. ver Labary, .L0 bat Ann. 396; } 


Rist v. Hagan, 8 Rob. (la.) 106; St. | 


Romes v. Pore, 10 Mart. (La.) 30. 

{a] Roman law.—(1) “The effect 
of the actio rehibitoria is that, on 
proof by the vendor of defective 
quality, the parties will be restored 
in statum quo ante, with the conse- 
quence that neither will be allowed 
either to derive advantage or to 
suffer detriment from the contract.” 
Mackintosh Rom. L. of Sale (2d ed, 
1907) p 202 [cit 21 Justinian Dig. I, 
LX (compare XXIII)J. (2) “It was 
to this edict of the aediles that the 
so-called aedilician actions owed 
their existence—two special actions 
which supplemented. the. civil law 
remedy of the purchaser (the actio 
emti) by enabling: him to sue the 
vendor on an implied warranty of 
quality. These two actions were the 
‘actio redhibitoria,’ in which the 
purchaser claimed a rescission of the 
contract of sale and a return (re- 
hibitio) by each party of what he had 
received, and the ‘actio quanti min- 
oris,’ in which the purchaser claimed 
an abatement of the price propor- 
tionate to the reduction in value 
caused by the defect.’ Sohm Inst. 
Rom. L. (Ledlie 3d ed) p 400. 

[b] Accrual—‘If a slave at the 
time of the sale be a leper, mad or 
epileptic, the redhibitory action 
accrues immediately, and the vendee 
is not bound to attempt the cure of 
a disease which is presumed incur- 
able, It is the same with regard to 
such other infirmities as may be con- 
sidered as incurable, and render the 
slave unfit for any service, particu- 
jJarly for the one for which he is in- 
tended.” Dewees v. Morgan, 1 Mart. 
Cia), 6s 

{[c] Amount of recovery.—Peter- 
kin v. Martin, 30 La. Ann. 894; 
Stewart v. Sowles, 3 La. Ann. 464. 

{d] Not a “real” action.—‘“‘In an 
action to recover a Sum of money in 
connection with a covenant of war- 
ranty after an alleged eviction of 
the party claiming, the immovable 
which was the subject-matter of the 
sale and of the eviction then ceases 
to be a factor in the controversy, and 
such a demand must be considered 
as a personal action. To that effect 
was the ruling of this Court in a case 
of great, if not: absolute, similarity 
to the status of the present contro- 
versy. Bracey v. Calderwood, 36 La. 
Ann. 796.” Cassidy’s Succ., 40 La. 
Ann. 827, 834, 5 S 292. 

V4. Civil, codes: Arg.-.art 2214 
(2180); Belg. art 1649; Bol. art 1063; 
Cuba art 1489; Dom. art 1649; Ee. 
art 1856; Fr. art 1649; Hay. art 1434; 
Hond. art 1648; It. art 1506; La. Rev. 


art’ 2537; Neth: art’ 1548; Pan. ‘art 
T2569; aber art el 4005 Pb Abt Leggy 
P. R. § 13892; Que. art 1531; Salv. 


art 1667; Sp. art 1489; Ur. art 1725; 
Ven. art 1568; Guat. art 1607; Rom. 
art 1360; Abat v. Casteres, 3 Mart. 
N. 8. (La.) 220; Pintard v. Deyris, 
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It is delictual 


80 


It 


3 Mart. N. S. (la.) 32. 

la] But vendee, by way of de- 
fense, may avail himself of deficient 
quantity. Davenport vy. Fortier, 3 
Mart. N. S. (La.) 695. 

[b] Tender of the subject matter 
must be Shown by the vendee: Faz- 
ende v. Hagan, 9 Rob. (La.) 306; 
Barrett v. Bullard, 19 La. 281, 283 
(“such an offer must always precede 
the institution of a suit or action 
for the return of the price, in a sale 
sought to be annulled and set aside 
on account of a redhibitory defect in 
the object sold. Such was the de- 
cision of this court in the case of 
Janin v. Franklin, 4 La. 198; which 
is supported by the case of Castel- 
lano v. Peillon, 2 Mart. N. S. 466, in 
which case a runaway slave was ex- 
cepted from the general rule; Excep- 


tiso probat regulam’’). See Fisk v. 
Proctor, 4 La. Ann. 562; Bach v. 
Barrett, 2 La. Ann. 955; Janin v. 


Franklin, 4 La. 198. 

{c] Parties on appeal.—Hewson 
v. Creswell, 10 La. Ann. 232. 
puke Childs v. Wilson, 15 La. Ann. 
“As to the demand for the value of 
the two horses that contracted the 
disease after the sale, the right of 
action is ex delicto, and cannot form 
the basis of a suit by attachment.” 
Childs v. Wilson, supra. 

79.7. Civil) codes. ALE. .art, 2.81; 
La. Rev. art 2538. 
mane Childs v. Wilson, 15 La. Ann. 

“The plaintiff does not sue to avoid 
the sale, and recover back the notes 
given for the price; in other words, 
this is not a redhibitory action; but 
he sues for the price, without seeking 
to disturb or annul the contract of 
sale, under which the horse’ and mule 
came into his possession, and under 
which he executed and delivered his 
notes to the defendant. This the 
plaintiff cannot do; before he can 
recover the price, or the notes given 
for the price, he must sue for and 
obtain, in the form prescribed by 
law, the avoidance of the _ sale.” 
Childs v. Wilson, supra. 

81. See infra this note. 

[a] Sale of  slaves.—(1) cox 
neglect of the course and duties 
prescribed by humanity should, in 
our opinion, preclude a purchaser 
from recovering the value of a slave 
affected with any redhibitory disease; 
he is bound towards the vendor to 
take such care of the thing sold 
which he intends to return, as might 
be expected from the prudent father 
of a family.” Kiper v. Nuttall, 1 Rob. 


(La.) 46, 47. See Bloodgood v. Wil- 
son, 10 La. Ann. 302; Roussel v. 
Roussel, wl0' Las Ann. 119; | Roca. %, 
Slawson, 5 La. Ann. 708; Lyons v. 
Kenner, 2 Rob. (la.) 50; Palmer v. 
Taylor, 1 Rob. (La.) 412; Serapurn 
v. Bousquet, 15 La. 509. a) in 


cases of this kind, unless a physician 
be called in within a reasonable time, 
the purchaser cannot recover, al- 
though the slave may have been 
affected with a redhibitory disease.” 
Dupre v. Prescott, 5 La. Ann. 592, 
593. 


{b] Delay.—Rider v. Wright, 10 
La. Ann. 127. 

82. Sohm Inst. Rom. L. (Ledlie 
38d ed) p 400; Civil codes: Ch. arts 


1860, 1868; Col. arts 1917, 1925; Ger. 
art 462 [but see art 487]; Guat. art 
1608; Mex. art 2875; Nic. arts 1860, 
1868; Pan. Canal Z. arts 1917, 1925; 
Per. art 1438; Salv. art 1855; Ur. art 
1720; Ec. art 1859; Roussel v. Phipps, 
10 La. Ann. 119; Peterson v. Burn, 
3 La. Ann. 655; Richardson v. John- 
son, 1 La. Ann. 389; Moore v. King. 
12 Mart. (La.) 261. 

[a] Argentina.—(1) Civ. Code art 


[40 C.J.] 1387 


If only a reduction in price is asked, the proceed- 
ing is known as actio quanti minoris.®? 
these actions must be invoked,§* and the vendee 
must elect between them; he cannot resort to either 
after failing in the other.** 
reduced price and damages may be brought after 


One of 


But the action for 


2208 (2174). (2) But he must elect 
between the two and cannot bring 
either after failing in the other. 
Civ. Code art 2209 (2175). 

[b] Pleading —‘‘We do not think 
that there is any weight in the ob- 
jection, that the answer does not ex- 
pressly aver the existence of the 
wen, nor conclude with a prayer for 
the rescission of the sale, or a dim- 
inution of the price. The defendant 
expressly asserts, he is entitled to 
relief; and prays that the assignor 
may say, on oath, whether the slave 
was not afflicted with a wen, which 
rendered her services much less valu- 
able. This, in our opinion, sufficed 
to give notice to the plaintiff, of the 
nature of the defence. The defend- 
ant being sued for the price, and 
making no offer of returning the 
slave, the inference was obvious, that 
he expected a reduction of the price. 
Admitting, however,:that the plain- 
tiff might have taken advantage, at 
first, of the insufficiency of the 
answer, it is certainly too late on the 
appeal.’ Moore v. King, 12 Mart. 
(La.) 261, 265. 

{c] Right not lost by resale.— 
“We think the district court erred 
in concluding that the plaintiffs lost 
their right of action by disposing of 
the cotton. Whether a vendor, who 
has a deceit practised on him in the 
sale, gain or lose by the subsequent 
sale of the thing, his right to the 
action quanti minoris remains per- 
fectly the same. This subsequent 
sale is his own act: it could not place 
his vendor in a worse situation; 
neither do we think it may place him 
in a better. The second sale is at 
the first vendor’s risk; he is not 
bound to account for any part of the 
profits he makes thereby as he could 
not claim a compensation for any 
loss resulting from it. The excess of 
price paid is in the hands of the first 
vendor, money, which ex equo et bono 
he is bound to refund, money had 
and received to his vendee’s use. The 
latter has the right to call it out of 
the former’s hand, and this right is 
independent of any posterior act 
which may render the purchase bene- 
ficial or burdensome, in a greater or 
less degree. If it were otherwise, it 
would follow, that the action quanti 
minoris could not be supported, until 
the thing sold was disposed of, by 
the yvendee, as until this, the result 
of the operation could not be ascer- 
tained. An argument directly at war 
with that of the defendant’s counsel, 
in urging that the sale of the thing 
destroys the vendee’s right of ac- 
tion.” Brown v. Duplantier, 1 Mart. 
Ngee ek ecois. 

83. Fisk v. Proctor, 4 La. Ann. 
562; Richardson v. Johnson, 1 La. 
Ann. 389, 390 (‘‘the plaintiff con- 
tends that the petition substantially 
alleges an act of the defendant, 
which has caused damage to him, 
and that, under art. 2294 of the Civ. 
Code, the defendant is bound to re- 
pair that damage. If our Codes con- 
tained no special disposition for 
cases like the present, the action of 
the plaintiff might probably be main- 
tained, under the general principle 
he invokes; but our laws on the con- 
tract of sale, in defining the various 
remedies given to the purchaser by 
the action ex empto, have provided 
that such wrongs as the plaintiff 
complains of, can only be redressed 
by the action of redhibition, or the 
action quanti minoris. It was there- 
fore incumbent upon him to have 
resorted to one of those actions’’). 

84. Civil codes: Arg. art 
(2175); Guat. arts 1610, 1618; 
Rev. art 2543; Mex. art 2877; Par. art 
2175; Per. arts 1440, 1447, 


1388 [40 C.J.] 


the actio rehibitoria has preseribed,*® and is sub- 
The court of its own 


ject to the same rules.®® 


motion may grant merely a reduction of the pric 

Joint redhibition of several animals purchased 
as team, yoke, ete. is permitted for a defect in 
any one of them; it is otherwise when they are 


“The purchaser has the choice be- 
tween these two remedies, although 
the judge, in a redhibitory suit, may 
decree only a deduction of the price, 
but in granting the latter relief, in- 
stead of that prayed for, the judge 
must attend to the circumstances of 
each particular case, independently 
of the knowledge which the vendor 
may or may not have had of the ex- 
istence of the defects complained 
of.’ Farmer v. Fisk, 9 Rob. (La.) 
$51, 352. 
“ [a] “The sale of the slave, aS we 
have seen, put an end to the red- 
hibitory action. In that suit, he 
could no longer possibly prevail. The 
resort to that action, in which he 
was defeated, exhausted the remedy 
given to him by law, and precluded 
him from a recourse to the action 
quanti minoris, 10 Toullier no. 163. 
Troplong, Vente, no. 581. He cannot 
be permitted indirectly, by amending 
his pleadings, to accomplish that 
which he is forbidden to do directly.” 
Peterson v. Burn, 3 La. Ann. 655, 656. 


85. Civil codes: Arg. art 2210 
(2168); Ch. ‘art 1868; Col. art 1924; 
Ee. art 1858; Nic. art 1868; Pan. 
Canal Z. art 1924; Salv. art 1669; 
Ur. art 1720. 

[a] The burden of proof of a 


detect prior to the sale rests on the 
vendee. Edwards v. Plaquemine Ice, 
etc., Co., 46 La. Ann. 360, 15 S 61. 

86. La. Civ. Code art 2544. 

“The plaintiff's counsel contends, 
that as it is not proved that the 
vendor had any knowledge of the ex- 
istence of the wen, no diminution of 
the price ought to have been made. 
Civ. Code, 360, art. 80. The igno- 
rance of the vendor protects him, 
indeed, against the redhibitory ac- 
tion; but it is that action alone, of 
which the Code speaks, in the part 
quoted. This ignorance will not avail 
in the action, quanti minoris. ‘If the 
seller was ignorant of the defect, 
then the buyer must keep the slave, 
and the seller restore so much of 
the price, as the value is diminished 
by reason of the defect; and so we 


say, if the slave was affected with 
any hidden disease.’ Part 5, 3, 64.” 
Moore v. King, 12 Mart. (La.) 261, 


264. “The judge, under the 2522da 
article of the Louisiana code, assim- 
ilated the action for a reduction in 
the price to the action for redhibi- 
tion, and concluded that as in the 
latter action the contract could not 
be set aside unless the slave was 
afflicted with some vice or defect 
which rendered him absolutely use- 
less, or his use so inconvenient and 
imperfect that it must be supposed 
the buyer would not have purchased 
him had he known of his imperfec- 
tions; the plaintiff could not demand 
any reduction for a defect which did 
not fall within either of the causes 
that furnish ground for redhibition. 
We think the judge did not err. The 
article 2522 in our opinion places the 
causes for reduction of price on the 
same ground as those of redhibition.” 
WMillarve Cotman, ein Marte Ns oS. 
(La.) 556, 557. “The appellee’s coun- 
sel has urged that, admitting .the 
case is not a redhibitory one, he may 
have damages by a reduction of the 
price on an action quanti: minoris, as 
the petition concludes with a prayer 
for a general relief. In the case of 
Millar v. Coffman, 7 Mart. N. S. (La.) 
556, we lately determined that the 
Civil Code, 2522, having provided that 
the action for the reduction of the 
price was subject to the same rules 
and limitations as the redhibitory, 
the plaintiff in the former was bound 
to establish every fact which was 
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Chel 


der some codes, 


necessary to support the latter, It 
follows, then, as it appears that the 
disease with which the slave was 
afflicted was casual, and it is not 
shown that at the time of the sale 
she was so sick as to render her 
services absolutely useless, or so 
much so that the vendee, had he 
known the state of her health, would 
not have bought her, he cannot com- 
plain and demand a reduction of the 
price.” Lawrence v. McFarlane, 7 
Mart. N. S. (laa.) 558, 563. 

Sia Civil codes "Ch arts. lso.u, 
L368 7 Col. arts L917, 01 925% oles. Even, 
arts 2541, 2543; Nic. arts 1860, 1868; 
Pan.’ Canali Zt) ares. Wold. oeoe 
Hawkins v. Brown, 3 Rob. (La.) 310; 
Richard v. Parrott, 3 Rob. (La.) 75. 

“The plaintiff asks us to apply the 
rule laid down in Civil Code, Art. 
2541, et seq., as to reduction of the 
price, on the theory of partial per- 
formance of the contract. The de- 
fendant’s engagement was to pay for 
a plant that would accomplish cer- 
tain results and prove the capacity 
for the purposes thus explicitly de- 
fined. We do not perceive that there 
is any warrant in law to compel 
defendant to pay at a reduced price 
for a plant not that which plaintiff 
was to furnish and for which defend- 
ant was to pay.” National Water 
Purifying Co. v. New Orleans Water- 
works Co., 48 La. Ann. 773, 19 S 865. 

[a] “Unless the object sold be 
absolutely useless, it is rather the 
duty of courts of justice to make a 
fair deduction from the price, than 
entirely to avoid the sale, especially 
when the real value of the thing 
bears any reasonable proportion to 
the price agreed on.” Beale v. De 
Gruy, 2 La. 468, 471. 

88. Civil codes: Ch. art 1864; Col. 
art 1921; Cuba art 1491; Ec. art 1855; 
Hond. art 1650; Mex. art 2881; Nic. 
art 1864; Pan.’ art 1261; Pan. Canal 
Vas aaa eine Siri ialod S19 Remetel ao ABCUSMTIRS SRST ea ok 
1394; Salv. art 1666; Sp. art 1491; 
LUE realy 7 

[a] Louisiana.—Rev. Civ. Code 
art 2540 “declares that ‘the redhibi- 
tory vice of one of several things 
sold together gives rise to the red- 
hibition of all, if the things were 
matched, as a pair of horses or a 
yoke of oxen.’ In construing this 
article we must consider its spirit, 
and are not to limit it to the cases 
literally enumerated, which are given 
by way of illustration. The principle 


announced in it is found in the 
Roman law, Digest, Lib. 21, title 1; 
the examples there given are the 
Same as stated in our Code, We are 


there told that if horses are sold as 
a match, a redhibitory vice in one 
gives rise to a rescission of the en- 
tire sale; but that, if four unmatched 
horses are sold at a single price, the 
defects of one would not be a cause 
of a rescission of the entire sale; 
that the rule would be the same if 
slaves be sold together for an entire 
price, unless they could not be rea- 
sonably separated, as, for instance, 
if they were a company of tragedians, 
or miners. The doctrine as explained 
by the commentators. is, that the 
mere entirety of the price is not 
decisive; but that the enquiry must 
be, when the things sold are alike 
principal objects of the sale, whether 
they have been sold as making a 
whole together, and as being such 
that one would not have been sold 
without the other, or whether they 
are independent one of the other. In 
the former case, the redhibitory vice 
of one of the things sold involves the 
right of exercising the redhibitory 
action for the whole. In the latter, 


if he has been guilty of bad faith.** 
is entitled to a return of the purchase price after 


a a 


[§§ 167-168 


not so purchased.** 
[§ 168] (c) Waiver. 
waive altogether lability for eviction,®® except un- 


The parties may limit or 


as to the vendor’s own acts,®® or 
But the vendee 


the action can only be maintained 
with regard to the particular thing 
affected with the vice. See Merlin, 
Repertoine, verbo Redhibitoire. Poth- 
ier, Contrat de Vente, p. 142. Now it 
may be true, as argued by the de- 
fendant, that the death of the slaves 
Hannah and Huldah did not affect 
the value of the slave Harry, with 
reference to the purposes for which 
he was bought, to as great an extent 
as in the case of the slaves forming 
a company of comedians, cited in the 
Roman law. But the spirit of the 
rule is applicable. Slaves constitut- 
ing a family would probably labor 
more cheerfully and harmoniously 
together, and, by consequence, would 
be more useful than those not so 
related; and besides natural justice 
and humanity would dictate that they 
should be sold together.” Bertrand 
v. Arcueil, 4 La. Ann. 430, 431 [cit 
Voet Comm. lib XXI tit 1]. See also 
Flash v. American Glucose Co., 38 La. 


Ann. 4; Montan v. Whitley, 12 La. 
Ann. 175. 

89. Civil codes: Belg. art 1627; 
Bol. art 1044; Cuba art 1475; Dom. 


art 1627; Ec. art. 18305 Fr. art 1627; 
Guat. art 1585; Hay. art 1412; Hond. 
art 1644; It. art 1488; La. Rev. art 
2503; Mex. arts 1491, 2891; Neth. art 
1529%)) Pan. art 12455 Per. “art | 1416- 
Phi tart, 147.55 Pe RS. sas Salw art 
L641 "Sp. eae 147bse Ur. arty beoos 
Ven. art, 1547; Rom: art 1938-5 pus 
charme _v. Charest, 8 MRevdeJur 
(Que.) 273. 

Where the vendor undertook to 
“warrant and defend the right and 
title of said land against himself, 
his heirs and assigns, but only such 
as he now holds under the _ said 
Baron de Bastrop, and intermediate 
vendors, forever,’ the court said: 
“This is clearly a limited warranty. 
... The conveyances under which 
plaintiff held, have not been im- 
pugned by the defendant, and he has, 
therefore, not any claim against 
plaintiff under the warranty ex- 
pressed in the deed.” Pilcher vy. Pre- 
witt, 10 La. Ann. 568, 569. 


[a] But no presumption of waiver 
arises from failure to warrant 
against eviction while warranting 


against latent defects. Castellano v. 
Peillon, 2 Mart. N. S. (La.) 466. 

90. Civil codes: Belg. art 1628; 
Bol. art 1045; Dom. art 1628; Fr. art 
1628; Guat. art 1586; Hay. art 1413; 
It. art 1484; La. Rev. art 2504; Neth. 
art) L6s05. Per. art, Laue Quem ant 
1509; Ur. art 1699; Ven. art 1548; 
Rom. art 1339; Canal Bank v. Cope- 
land, 6 La. 548; Sylvain v, Malenfant, 
33 LCJur (Que.) 32. 

“There is no evidence that war- 
ranty was excluded. But if there 
was, the defendant being aware of 
the defect was bound to disclose it.” 
Melancon’ v. Robichaux, 17 La. 97, 
101. “This court has always held 
that the exclusion of warranty in a 
sale does not absolve a vendor from 
the obligation of disclosing the vices, 
not apparent, which he knows to 


exist. Andry v. Foy, 6 Mart. tr2.2 
699; Andry v. 'Foy, 7 Mart. (La. 
83; La. Code, art. 2526... As to the 


evidence it satisfies us, as it did the 
judge below, of the existence of the 
vices complained of; and of plain- 
tiffs’ knowledge of at least one of 


them.” Turner v. Wheaton, 18 La. 
Si our 
91. Civil codes: Ch. art 1842; Col. 


art 1898; Cuba art 1476; Ec. art 1833; 
Hond. art 1647; Mex. art 1492; Nic. 
art 1842; Pan. art 1246; Pan. Canal Z. 
ALC WSO Spw eM ab bel 47 Oe Piney gional on Ors 
Port. art 1055; Salv. art 1644; Sp. 
art 1476; Ven. art 1548. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§§ 168-170] 


eviction,®°? unless the waiver was with knowledge 
The warranty against latent de- 
but the vendor remains 
liable for those of which he knew but failed to 


of the defect.% 
fects may also be waived; 


warn the vendee.®* 


[§ 169] (d) Prescription. The 


tion prescribes in one year,®> as does the actio 
But reduction may be pleaded by 
way of defense or compensation, after the action 
The actio rehibitoria pre- 


quanti minoris.%° 


itself has prescribed.” 


92. Civil codes: Belg. art 1629; 
Bol. art 1046; Braz. art 1108; Ch. art 
1852; Col. art 1909; Dom. art 1629; 
Ee. art 1843; Fr. art 1629; Hay. art 
1414; Hond. art 1646; It. art 1485; 
La. Rev. art 2505; Mex. art 1494; 
Pan. Canal Z. art 1909; Que. art 1510; 
Salv. art 1654; Ur. art 1700; Ven. art 
1549; Neth. art 1531; Rom. art 1340; 
Canal Bank y. Copeland, 6 La. 543. 

93. Civil codes: Belg. art 1629; 
Bol. art 1046; Braz. art 1108; Ch. art 


1852; Col. art 1909; Dom. art 1629; 
Br. art. 1629; } Guat: art71590 (995 
Hay. art 1414; Hond. art 1646; It. 


art 1485; La. Rev. art 2505; Mex. art 
1494; Nic. art 1852; Pan. Canal Z. 
art 1909; Que. art 1510; Urs art 1700; 
Ven. art. 1549; Neth. art 1531; Rom. 
art 1340. 

“This Article is a literal transla- 
tion of Art. 1629 of the Code Napo- 
léon, except that the latter uses the 
disjunctive or, instead of the con- 
junctive and, in the last phrase of 
the Article. Counsel for plaintiff 
contends that the effect of this 
change in our law from the French 
Code, is to require the concurrence 
of three elements in order to create 
an exemption from restitution of the 
price, viz: 1st, stipulation of no war- 
ranty; 2d, knowledge of buyer, at 
time of sale, of danger of eviction; 
3d, express stipulation in the act that 
the buyer bought at his peril and 
risk, We cannot adopt this inter- 
pretation. We think, with the Dis- 
trict Judge, that our Article means 
the same as if it read: ‘Unless the 
buyer was aware, at the time of the 
sale, of the danger of the eviction, 
and thus or therefore purchased at 
his peril and risk. In other words, 
the law means that the buyer who 
acquires under a clause of non-war- 
ranty, having, at the time, knowledge 
of the danger of the eviction, is held, 
by implication from those ‘facts to 
purchase at his risk and peril, and 
cannot, therefore, sue for restitution 
of the price.’ New Orleans, etc., R. 
Co. vy. Jourdain, 34 La. Ann. 648, 650. 
“The knowledge which purchasers 
have of the dangers of eviction does 
not, deprive them of the right of the 
claiming the return of the price after 
the eviction has taken place. That 
right exists in all cases, unless the 
party evicted, knowing the danger of 
eviction, took the property. without 
warranty, and at his peril and risk.” 
Scott v. Featherston, 5 La. Ann. 306, 


314. 
94. Civil codes: Arg. arts 2200 
(2166), 2203 (2169); Belg. arts 1643, 


1645; Cuba arts 1485, 1488; Dom. art 
1643; Ec. art 1850; Fr. art 1643; Ger. 
art 476; Hay. arts 1428, 1430; It. arts 
1500, 1502; La. Rev. art 2548; Pan. 
arts 1254, 1258; Ph. arts 1485, 1488; 
Pp. R. §§ 1388, 13891; Que. art 1524. 
1526; Salv. art 1661; Sp. arts 1486, 
1488; Ur. art 1719; Neth. arts 1542, 
1544; Rom. arts 1354, 1356; Hunting- 
ton v. Brown, 17 La. Ann. 48; Faulk 
v. Hough, 14 La. Ann. 659; Millaudon 
v. Price, 3 La. Ann. 4; Rouzel v. Mc- 
Farland, 8 Mart. (La.) 704. 

“This warranty, however, not be- 
ing of the essence of the contract, 
may be excluded by the agreement of 
the parties. But this agreement must 
be proven, and the exclusion must be 
a fair one, that is to say, the vendor 
must be ignorant of, or disclose the 
existence of the vice.” Andry v. Foy, 
6 Mart. (La.) 689, 698. ‘It is not, 
however, ecessary, to charge the 
seller with ‘fraud, that his knowledge 


‘to the purchaser. 
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Ger. Miete; 


action for evic- 


of the defect of the thing sold by him 
should be certain; it suffices that he 
had good reason to suppose that the 
vice existed, and he omits to com- 
municate the suspicion of that fact 
This principle is 
clearly enunciated by Pothier in his 
Traite du Contrat de Vente, Part. 2, 
chaps1,\ Arti--213,. § 22’ Bevans vy. 
Farrell, 18 La. Ann. 232, 233. “There 
can be no doubt that the information 
derived by Bevans, from the master 
of the barque, must. have caused him 
to suspect the existence of the vice 
in the commodity sold by his firm to 
the defendant, and honesty and fair 
dealing required that he should have 
communicated the suspicion to the 
purchaser. By the suppression of 


‘this information, and indeed by as- 


serting that he wanted Farrell to 
make money out of the potatoes, the 
seller took an unfair advantage over 
the other contracting party; and the 
law, deems every such attempt a 
fraud in transactions between man 
and man.” Bevans v. Farrell, supra. 

95. Civil codes: Ch. art 1856 (four 
years); Ccl. art 1912 (four years); 
Cuba art 1483 (one year); Ec. art 


1847 (four years); Guat. art 1612; 
Hond., art 1642; It. art 1505; Mex. art 
1512; Nic. art 1856 (four years); 
Pan. art, 1253. (four years); Pan. 


Canal Z. art 1912 (four years); Ph. 
art 1483 [superseded by Code Civ. 
Proc. §§ 43 (1, 2), 44, providing 
limitations and six and ten years in 
such cases |3.bi Rn § 113863 uSalv, ant 
1658 (neue years); Sp. art 1483; Ur. 


art 171 
96. cone Inst. Rom. L. (Ledlie 
3d ed) p 400; Civil codes: Ch. arts 


1869, 1870 (eighteen months for im- 
movables); Col. arts 1926, 1927 
(eighteen months for immovables); 


Ke. arts 1860, 1861 (eighteen months] 


for immovables); Guat. art 1608; Nie. 
arts 1869, 1870 (same as Chile); Pan. 
Canal Z. arts 1926, 1927 (same as Co- 
lombia); Salv. arts 1671, 1672 (same 
eet ee Ur. art 1726 (six months). 

a 
of prescription cannot avail the war- 
rantors. Haines & Geddes, it is 
shown, were informed of the probable 
insufficiency of the wall, 
an old one, to sustain the new build- 
ing which was erected upon it. The 
architect communicated to them his 
opinion to that effect, but they per- 
sisted in their plan, and when Selling, 
they failed to disclose the defect. 
Louisiana Code, 2512. The court be- 
low adopted, in our opinion, a correct 
Standard in diminishing the price, to 
wit, the costs of repair.’’ De Armas 
Vet ave iO bude ol ors-oilid. 

97. Civil codes: Ch. art 1867; Col. 
art 1924; Ec. art 1858; Nic. art 1867; 


Pan. Canal Z. art 1924; Salv. art 
1669; Riddle v. Kreinbiehl, 12 La. 
Ann, 297; Thompson vy. Milburn, 1 


Mart. N. S. (La.) 468 

“The defendants’ contention is well 
founded, that the plaintiffs, as as- 
signees of Moore & Knight, are sub- 
ject to all defences against the as- 
signors. Nor are the defences of 
defendants precluded by the prescrip- 
tion pleaded by plaintiffs of one year 
applicable to the action quanti min- 
oris, for the purchaser sued for the 
price may always ciaim a reduction 
tor defects in the thing sold. Civil 
Code, Arts. 2541, 2544; Thompson v. 
Melburn, 1 Mart. N. S. 468; Girod v. 
His Creditors, 2 La, Ann. 546.” Ed- 
wards v. Plaquemine Ice, etc., Co., 46 
La, Ann. 360, 362, 15 S 61. 


seribes in six months. 
is animal defect, the limitation is even shorter 
in some jurisdictions. ee 

[§ 170] b. Locatio et Conductio (Fr. Louage; 
It. Locazione; 
Locacién [Arrendamiento])—(1) Nature. 
contract one party (locator) lets or hires to the 
other (conductor) property, services or the product 
of labor for a fixed compensation. 


‘Murphy v. Gutierez, 17 La. Ann 


) Ann. 118; 


When inapplicabie.—''Vhe piea | 


which was} 


[40 C.J.] 1889, 


Where the cause of action 


Port. Locacao; Sp. 
In this 


Price must be 


98. Sohm Inst. Rom. L. (Ledlie 
38d ed) p 400; Civil codes: Bol. art 
1063; Ch. art 1866 (one year for im- 
movables); Col. art 1923 (same as 
Chile); Cuba art 1490; Ec. art 1857 
(same as Chile); Guat. art 1607; Hond. 
art 1649; Mex. art 2880; Nic. art 1866 
(same as Chile); Pan. art 1260 (one 
year); Pan. Cana] Z. art 1923 (same 
as Chile); Per. art 1437; P. R. § 1393; 
Sp. art 1490; Ur. art 1726; Ven. art 
1568 (one year): Salv. art 1668. 

la] Douisiana.—Hey. Civ. Code 
art 2534 (one year); Comaux v. 
Doiron, 14 La. Ann. 184; Romer v. 
Woods, 6 La. Ann. 29, 

- [b] Where vendor concealed de- 
fect, the prescription does not aerie 
4 
20 La. Ann. 407; Milo v., Lynch, g 
Rob. (La.) 98. 


[c] During absence of one who 
has not acquired residence, pre- 
scription is suspended. Rist’ v. 


Hagan, 8 Rob. (la.) 106. 

[d] _Accrual.—"A question arises 
out of the evidence in this case, 
whether the prescription runs from 
the time the disease was known | to 
exist, or from the time it was ascer- 


‘tained to be such as would torm® the 


ground of redhibition. We think 
Irom the ‘latter; for until the pur- 
chaser was instructed that he had a 


right of action, he was not in delay 
by not bringing it.’ Reynaud _ v, 
Guillotte, 1 Mart. N.-:S.° (la.) oes 


See Gatlin v. Kendig, 18 
Chapman v. Matthews, | 8 
La. Ann. 118. 


229. 


99. Ciy. codes: Cuba art” 1496 
(forty days); Hond. art 1655: (forty. 
days); La. Rev, art 2535 (sixty 


duyS); Mex. art 2886 (twenty days); 
Pan. art 1267 (forty days); Ph. art 
1496 (forty days); P:R. § 1399 (forty 


days); Sp. art 1496 (forty days). ¥ 
1. 19 Justinian Dig. PEO], LILY: 
P.@. 60 ee @ 9 hep. ©. 0. a4 5 Bir Civil coaes: 


Arg. art 1527 (1493) et seq; Belg. art 
1708 et seq; Bol. art. 1129 et seq; 
Braz. art 1188 et seq; Ch. art 1915 
et seq; Col. art 1973 et seq; CLR. art 
1124 et seq; Cuba art 1542 et seq; 
Dom. art 1708 et seq; Be.,art 1906 et 
seq; Fr. art 1708 et sea; Ger. art 535 
et sea; Guat. art 1663 et seq; Hay, 
art 1480; Hond. art 1681 et seq; It. 
art 1568 et seq; Jap. arts 601-642; 
La. Rev. art 2669 et seq; Mex. art 
2936 et seq; Neth. art 1584 et seq; 
Nic. art 1915 et seq;. Pan. art 1294 
et seq; Pan. Canal Z. art 1973 et 
seq; Par. art 1493 et seq; Per. art 


1540 et seq; Ph. art 1542 et seq; 
P. R. § 1445 et seq; Port. art 1595 
et seq; Que. art 1600 et seq; Salv. 


art 1703 et seq; Sp. art 1542 et seq; 
Ur. art 1776 et seq; Ven. art 1622 et 
seq; Rom. art 1410 et seq; Howes v. 
Red Chief, 15 La. Ann, 321; Enriquez 
v. Watson, 22 Ph. 623. 

“A contract of much less impor- 
tance than sale was that of letting 
and hiring, locatio-conductio. This 
was more limited than the corre- 
sponding contract in our law or in 
modern continental law, beeause of 
the peculiar Roman doctrine of pos- 
session. Its essence lay in transfer- 
ring to B by A the right of exploiting 
a res to a limited extent and the 
thing transferred by a natural exten- 
sion came to include the labor-power 
of a free man. The fact that in the 
last case the laborer was the locator 
and the employer the conductor is a 
logical refinement of little impor- 
tance. ...It may be noticed’ that 
this contract of locatio-conductio, of 


1390 [40 C.J.] 


stipulated for;? and under-the Spanish law it ‘suf; 
fices if proof of value is offered according to local 


eustom.? 


[§ 171] (2) Forms—(a) In General. 
tract may assume any one of several forms, each 
of which corresponds in some respects to a common- 


law contract.* 


[§ 172] (b) Locatio Conductio Rei—aa. Scope and 
As a rule, any form of property, corporeat 


Form. 


plainly minor importance at Rome, 
was none the less the most com- 
pletely ‘consensual’ of all the ‘con- 
sensual’ contracts. In mandate’ and 
partnership the revocable nature of 
the agreement before anything was 
done qualified the obligation created 
by consent very materially. Even 
unseasonable. renunciation must in 
most cases have resulted only in 
nominal damage.- Again in sales, 
while agreement as to price estab- 
lished: the obligation, a certain trans- 
fer was at once effeeted:-. Risk of 
loss was at once transferred to the 
vendee.- We might almost say that a 
new interest in -the res had been 
created and vested in the. vendee. 
But in locatio no change in the re- 
lation of the parties in respect of 
a res was effected. The only thing 
that was created by the agreement 
was an enforceable obligation on the 
conductor and the locator to carry 
out the promises explicitly or im- 
plicitly contained in the agreement.” 
Radin, “Fundamental Concepts of the 
Roman Law,’ 13 Cal. L. Rev. pp129,131. 

{a] Distinguished from commoda- 
tum.—(1) “‘Where A lets B have the 
use of a thing in consideration of a 
money payment by B—as where B 
borrows a book from A’s circulating 
library-—the contract is a locatio con- 
ductio (rei), and is therefore a con- 
sensual contract. Unlike the lender 
in a eommodatum (see the text), the 
locator in a locatio conductio is lia- 
ble for omnis diligentia, a distinction 
which becomes important in cases 
where the hirer is injured by the 
thing (e.g. a horse) he has. hired.” 
Sohm Inst: Rom. L. (Ledlie 3d ed) 
p 376 note 1. (2) Commodatum gen- 
erally see supra § 142: 

{b] Distinguished from emptio et 
venditio.—(1) ‘‘Although the contract 
of letting and hiring is governed by 
many of the rules applicable to sale 
(see supra § 780 et seq.), it differs 
from sale in that, unlike sale, it is 
not designed to transfer the owner- 
ship of'a thing.’ 2 Sherman Rom. 
L,“in Mod. World (2d ed) p 351 note 
85° (2) Emptio et venditio generally 
sée" supra § 9156. ' 

CS, °"Ba.’-"Rev,' Civ, Code art 2671; 
University Pub. Co. v. Piffet, 34 La. 
Ann.*602, 603 (‘without a price fixed 
by’ ‘the parties or left to the award 
ofa third person named, and deter- 
mined, there can be-no lease. Fisk 
v- Moores, 11 Rob. 279; Haughery v. 
Lee, 17 La. Ann. 23;-Gleason v. Sher- 
iff,, 20° la, Ann, 266’). 
“There is not the least tittle of evi- 
dence~ that the defendants’ ancestor 
stipulated for any rent, or any profit 
or“advantage, for the use and occu- 
pation of the land. The plaintiffs im- 
proved it as a race ground, and it is 
shown that they spent large sums of 
money in fitting it up as such. But 
it does not appear that the defend- 
ants’. ancestor was to derive any 
benefit from these improvements, ‘as 
the plaintiffs were not bound to leave 
them on the premises. The plaintiffs 
have indeed shown that they had the 
gratuitous permission to make use of 
the tract of land as a race ground, 
but not that they had any lease of 
it.’ The jury, therefore, erred in con- 
cluding that the plaintiffs had a 
lease, it being of the essence of the 
contract of lease, that a rent, or an 
equivalent, should be _ stipulated.” 
Paige v. Scott, 12 La. 490, 492. j 
[a] Roman law.—“It was recog- 
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traet.® 


(§§ 170-172 


or incorporeal, may be the subject of this con- 
The contract need not usually be in writ- 


ing,® although in some jurisdictions writing is re- 


The con- 


let,? but some 
tion.® 


nized by the Romans that this was a 
species of sale and a great deal of 
‘what has been said about sale will 
apply here. The obligation arose 
when the price was agreed upon and 
the price must be in money. The 
hirer could claim compensation for 
anything short of accidental de- 
struction or overwhelming force, by 
which he was deprived of enjoy- 
ment, and if the res was so lost or 
destroyed, he owed no rent. The 
lessor, on the other hand, could de- 
mand. reasonable care on the hirer’s 
part, which included in practice a 
/guaranty against loss by theft, in 
case of movables.’” Radin, “Funda- 
mental Concepts of the Roman Law,” 
13 Cal. L. Rev. p 130. : 

{[b] But it may be left to the de- 
termination of a designated third 
party. La. Rev. Civ. Code art 2672. 

3. Herrer! v. Herrerd, 7 Ph. 274; 
Perez v. Pomar, 2 Ph. 682; Sentence 
Supr. Trib. Oct. 18, 1899 [quot Perez 
v. Pomar, 2 Ph. 682, 688] (‘That as 
stated in the article of the Code cited, 
which follows the provisions of law 
1, title 8, of the fifth partida, the 
contract for lease of services is one 
in which one of the parties under- 
takes to make some thing or to ren- 
der some. service to the other for a 
certain price, the existence of such a 
price being understood, as this court 
has held not only when the price has 
been expressly agreed upon but also 
when it may be-determined by the 
custom and frequent use of the place 
in which such services were ren- 
dered’). 

4 See Carriers 10 C. J. p 1; Em- 
ployment 20 C. J. p 1245; Landlord 
and Tenant 35 C. J. p 945; Master 
and Servant 39 C. J. p 1; Work and 
Labor [40 Cye 2821]. 

“We have under our State juris- 
prudence two species of contracts of 
letting and hiring, to-wit: lst. The 
letting out of things; 2d. the letting 
out of labor or industry.’”’ Howes v. 
The Red Chief, 15 La. Ann. 321, 323: 

Oe el vile, COdeS Are! Tantei hos 
(1499) et seq;°Belg. art 1713; Bol. 
art’ 1¥32; Ch. art 1916; Col:-art 1974; 
Dom. art 1713; Ec. art 1907; Fr. art 
1718; Guat. art 1667; Hay. art 1484; 
La, Rev. arts 2678-2681 (excepting 
servitudes [art 2680]); Nic. art 1916; 
Pan. Canal Z. art 1974; Per. art 1544; 
Que. arts 1605, 1606; Salv. art 1704; 
Gacgthe 1777; Ven. art 1625; Hond. art 
[a] Roman law of lease.—‘‘In the 
case of lease of land two provisions 
that seem very strange to us were 
derived from local conditions. These 
were the rule that the lessor: could 
terminate the lease if he needed the 
property for his own habitation and 
that an agricultural tenant was re- 
lieved from rent if his crops had been 
destroyed by a bad season. This lat- 
ter relief was in .the nature of a 
suspension of claim, and in subse- 
quent good harvests arrears might be 
claimed.» Conditions like these are 
usually’ generalized from common 
experience and become implied terms 
of contracts only because people are 
familiar with them. They could al- 
ways be modified or avoided by spe- 
cial stipulations.” Radin “Funda- 
mental Concepts of the Roman Law,” 
13 Cal. L. Rev." p 130: , 

{b] Fungibles are not a proper 
subject of the contract, under some 
codes. Civil codes: Cuba*art 1545; 
Ee: art 1907; Hond. art 1627; Pan. 


-For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


quired in most cases.” 
of a contrary stipulation, the conductor may sub- 


similar to those of the conductor.?° 
of conductor and subtenant is solidary.*! 


Generally, in the absence 


codes require express authoriza- 


The subtenant’s rights and obligations are 


The liability 


art 1297; Per. art 1544; Ph. art 1545; 
P. R. § 1448; Salv. art 1903; Sp.cart 
L545 ;8Urwart 1777: 3 

{c] Nor are personal rights (1) 
such as use and habitation (Civil 
codes: Ec. art 1907; Salv. art 1903; 
Ur. art 1777) (2) or noncommercial 
articles* (Civil codes: Arg. art 1501; 
Per. art 1544). ' 

{d] Movables are the subject of 
special provisions in some _ codes. 
Civil codes: C. R. arts 1161-1168; 
Mex. arts 3034-3065. 

6. Civil codes: Arg. art 1528 
(1494); Belg. art 1714; Bol. art 1134; 
Cuba art 1547; Dom. art 1714: Fr. 
art 1714; Ger. art 566 (under one 
year); Guat. art 1671; Hay. art 1485; 
Hond. arts 1686, 1687; Pan. art 1299; 


Pers art-(l5 473. Phivart 4154 GPa 
§ 1450; Sp. art 1547. : 
[a] Louisiana. — (1) Reva, Cilyv; 


Code .art 2688. (2) But under the 
act of 1865, contract required to be 
written if subject matter is immov- 
able. For decisions prior to that act 
see Reynolds v. Swain, 13 La. 193; 
Christy  v. Casanave, 2 Mart. N. S. 
(La.) 451. (3) Where the parties in- 
tended to reduce the contract to writ- 


ing, the conductor cannot be held 
as’ on a verbal contract. Wolf v. 
Mitchell, 24 La. Ann. 433. (4) Ex- 


tension of contract may be proved 
by parol. Mossy v. Mead, 2 La. 157. 

‘7. Civil codes: Ger. art 566 (over 
one year); Mex. art 2947 (rent, over 
one hundred dollars; where rent ex- 
ceeds one thousand dollars and prop- 
erty is rural, contract must be evi- 
denced by public writing); Salv. art 
1902 (where price exceeds two hun- 
dred pesos or is not fixed). 


[a] In Argentina, the contract is 
perfected by mutual consent. .. Civ. 
Code art 1528 (1494). 

& Civil codes: Arg. art 1617 


(1583) et seq; Belg. art 1717; Bol. art 
1137 Braz. ‘art212013(C Rerart L465 
Cuba art 1550; Dom. art 1717; Fr. art 
1717; Guat. art 1701; Hay. art 1488; 
It. art 1573; La. Rev. art 2725; Neth. 
art 1595; Pan art 1302; Per. art 1581; 
P. R. §°145385 Port.-art 1605; Sp. art 
1550; Ven. art 1627; Rom. art 1418. 

{a] Sublease disti ed trom 
sale of unexpired term.—Bartels v. 
Their Creditors, 14 La. Ann, 433. 
Compare Walker vy. Dohan, 39 La. 
Ann. 743,:2 S 381. 

[b] Subletting when prohibited in 
the contract is a ground for rescis- 
sion. Meyer .v. Rothschild, 46 La. 
Ann. 1174, 15 S 383; Bryan: v. French, 
20 La. Ann. 366; Prieur v. Depouilly, 


8 La. Ann. 399; Cordeviolle v. 
Redon, 4 La. Ann. 40. 

{c] Philippines.—Civ. Code _ art 
1550; Pasig Steamer, ete, Co. v. 
Madrigal, 386 Ph. 572; Enriquez v. 


Watson, 22 Ph. 623. 

9. Civil codes: Ch. art 1946; Col. 
art 2004; Ee: art 1937; Jap. art 612; 
Mex. art 2986; Nic. art 1946; Pan. 
Canal Z. art 2004; Salv. art 1734; 
Hond. art 1712. 


10. Civil codes: Arg. arts 1619 
(1585), 1625 (1591); Belg. art 1753; 
Bol. art 1157; Braz. art 1202; Cuba 


arts. 1561, 15523) Dom.’ art“17535) ar 
art 1753; Guat. ‘arts. 1708, 1717, 1718; 
Hay. art 1524; Hond: art 1712; It. art 


1574; Jap. art 613; Mex. arts 2987-— 
2989; Pan. art 1308; Per. art 1597 
et seq (imposing subsidiary  lia- 
bility) ;{ Ph. -arts: 15515 15527) PATR: 
§§ 1454, 1455; Sp. arts 1551, 1552; 
Ven. art 1528; Que. art 1621. g : 

11. Civil codes: Guat. arts 1719, 


§§ 173-174] 


{§ 173] bb. Term—(aa) Generally. Where the 
location is for a fixed term, it expires at the end 
In some jurisdictions, 


thereof, without notice.” 


the duration of the contract is limited.'* 
der some codes, location for more than six years 
is forbidden to those holding property in a fiducial 
capacity; as husband for wife, father for children, 
tutor for pupil, or manager under a general power.** 
Where the subject matter is rural property, the 
implied term is the period necessary for gather- 
ing all the fruits producible at one time.*® 
subject matter includes various tracts, cultivated 


1720; Per. art 1599. 

12. Civil codes: Arg. art 1638 
(1604 (1)); Aust. art 1123; Belg. art 
17375, Braz. art 11943. Ch. \art71954; 
Col. art 2012; Cuba arts 1565, 1581; 
Dom. art 1737; Ec. art 1945; Fr. art 
1737; Ger. art 564; Hay. art 1508; 
Pond. tarthl7l6ie (2)4 > Tthart) <1591; 
Neth. art 1606; Nic. art 1954; Pan. 
art.1316; Pan. Canal Z. art-2012; Ph. 
arts 1565, 1581; PB. R. §§ 1468, 1484; 
Que. art 1658; Salv. art 1742; Sp. 
arts 1565, 1581; Ven. art 1644; Rom. 
art 14386; Ottofy v. Dunn, 38 Ph. 
438; Gonzales v. Crisanto, 2 Ph. 404. 

13. Civil codes: Arg: art 1539 
(1505) (ten years); Guat. art 1675 
(ten years); It. arts 1571 (thirty 
years for immovables), 1572; Jap. 
arts 604 (twenty years); 602 (less 
period for incapacitated); Sp. art 
(ten years). 


PanRaseniso Lys p, 
Sentence Supr. Trib. April 
26, 1907 [quot Enriquez v. Watson, 
. 628, 6380, 681] (holding ‘‘that 
for the administration and _ better 
enjoyment of the thing, the decision 
of the majority of the coowners is 
obligatory, and that there is no ma- 
jority, unless the decision is made 
by the coowners, that represent the 
majority of the interests that consti- 
tute the object of the community, 
are general rules laid down in arti- 
cle 398 of the Civil Code, governing 
community of property. This 
doctrine was recognized by _the 
supreme court in its decision of June 
30, 1897, and of the 8th of July, 1902, 
and by this court in its resolution of 
May 29, 1906, considering as _ in- 
cluded in the powers conferred in said 
article, leases exceeding a period of 
six years, decided upon by a majority 
of the coowners of a property pos- 
sessed in common’). 

[a] Philippines.—(1) Civ. Code art 
1548. (2) Tnis applies to one admin- 
istering the property of living per- 
sons (Tipton v. Martinez, 5 Ph. 477), 
(3) Such as conjugal (Rodriguez v. 
Borromeo, 438 Ph. 479). (4) The limi- 
tation does not obtain where the prop- 
erty is communal; a majority of the 
coOwners may determine the ques- 
tion. Enriquez v. Watson, 22 Ph. 623. 
(5) Although the contract is for a 
longer term, it is valid for six years 
and void for the excess. Enriquez v. 
Watson, 6 Ph. 84 [aff 208 U. S. 443, 
28 SCt 382, 52 L. ed. 564]; Tipton v. 
Martinez, supra. 


15. Civil codes: Belg. art 1774; 
Guba art :1577;,,Dom...art; 17.74;,. Fr. 
art 1774; Hay. art 1544; Hond. art 


1717; Neth. art 1633; Pan. art 1329; 
Beate § 1480; Sp. art 1577; Ven. art 
1 3 

[a] Philippines.—(1) Civ. Code art 
1577; Antipolo Municipality v. Cainta, 
2 Ph. 204. (2) “Nor has the circum- 
stance alleged by the defendant in 
his answer, that the fruit trees above 
alluded to require from eight to 
eleven years to yield the first crop, 
any importance in this case for the 
effects of article 1577 of the Civil 
Code, not only because no evidence 
has been adduced in the premises but 
also because the contract, according 
to the statement of the defendant 
himself, is more than fifty years old.” 
Iturralde v. Garduno, 9 Ph. 605, 607 
(3) Held inapplicable. Gonzales vy, 


Cuba art 1548;, 
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Thus, un- 
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If the 


Crisanto, 2 Ph. 404. 

16. Civil codes; Belg. art 1774; 
Cuba art 1577; Dom. art 1774; Fr. art 
17.743) Neth. art. 1633;) Pan: art 1329; 
PhrsartW6773- Pe RR. §- 1480:.Sp.) art 
1577; Antipolo Municipality vy. Cainta, 
2 Ph. 204 

17. Civil codes: Belg. art 1758; 
Cuba art 1581; Dom. art 1758; Fr. art 
1758; Hay. art 1528; Neth. art 1622; 
Pant art alosesy ioe ant b8i0 Ps) Re 
§ 1484; Sp. art -1581; Rom. art 1451; 
Gonzales v. Crisanto, 2 Ph. 404. 

“The plaintiit contends that article 
1581 of the Civil Code is not applica- 
ble to such renting; that, as the lot 
was leased for the purpose of placing 
a building thereon, this provision 
should not apply. ... There seems 
to be no reason why the provisions of 
article 1581 of the Civil Code should 
not be applicable to the case, and why 
the owners are not at liberty, as they 
have done in the case, to terminate 
the lease at the end of the month, the 
rent having been fixed by the month. 
If any equities could exist on ac- 
count of the erection of a building 
upon the land by the plaintiff, a ques- 
tion upon which we express no opin- 
ion, the building having been demol- 
ished would render them ineffectual.” 
Teco v, Hocorma, 1 Ph. 497, 498, 499. 

“There being no evidence to the 
contrary, he should be regarded as a 
lessee under a new verbal contract 
from month to month, because the 
payment of rent was monthly, and 
consequently the lease can be treated 
as terminated without the necessity 
of notice at the expiration of each 
month, in accordance with the provi- 
sions of article 1581 of the Civil 


Code.” Co-Tiongceo v. Co-Guia, 1 Ph. 
210, 215. é 
[a] Applied to movables.—(1i) “In 


the absence of any circumstance... 
which indicate(s) that it was the in- 
tention of the parties that the bail- 
ment should continue for a definite 
term, if a chattel—a horse, for ex- 
ample—is hired by the day or by the 
week, the bailment ceases at the end 
of each day, or of each week, if either 
of the parties so desires.”’ Dalloz 30 
Jur. Gen. p 482 [quot Cerrano v. Tan 
Chuco;, “S38 Phe 392553965039 Tem. ce) 
“There being no rule of law, ex- 
pressly applicable to the hiring of 
personal property in general or of 
vessels in particular, by which the 
duration of such a contract is to be 
determined, and no local custom hav- 
ing been satisfactorily proved, we are 
required to apply the general princi- 
ples of law. (Civil Code, art. 6.) 
Under this authorization we may 
adopt and apply by analogy the gen- 
eral rules established by the Code 
relating to the lease of real property. 
We find that article 1581 of the Civil 
Code provides that when no definite 
agreement has been made regarding 
its duration, the lease of a house is 
deemed to have been made from day 
to day, from month to month, or from 
year to year, according to whether a 
daily, monthly, or yearly rent is to 
be paid. That is to say, this article 
establishes the reasonable presump- 
tion that one who agrees to pay a 
monthly rent intends that his tenancy 
is to endure for a like period, subject 
to indefinite tacit renewals at the end 
of each month as long as the arrange- 
ment is agreeable to both parties. 
We are of the opinion that a similar 
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in rotation, the implied term continues for as 
many years as there are tracts.’® 
| urban property, the implied term corresponds to 
the periods fixed for payment." 
covers a building and its contents the implied term 
for the latter is the same as the former’s term.*® 
(bb) Tacit Reconduction. 
ductor’s retention of possession, with the locator’s 
approval after the contract expires, effects its im- 
plied reconduction or renewal.?® 
the contract thus extended is treated as merely a 
continuation, upon the same terms, until the locator 


In case of 


If the contract 
The. con- 


Under some codes, 


presumption arises under similar 
conditions with respect to the hire 
of personal property, in the absence 
of special circumstances showing a 
contrary intention.’ Cerrano v. Tan 
Chuco, supra. ‘ 
18. Civil codes: Belg. art 1757; 
Bol, art. 1159; Cuba art 1582; Dom. 
art 1757; Fr. art 1757; Neth. art 1621; 
Pan, ‘arte 134% (Pho art 11582) .Psa RR. 
§ 1495; Sp. art 1582; Rom. art 1450. 
19. Civil codes: Belg. arts 1798, 
1776; Bol. arts 1149, 1165; Cuba art 
15663! Doms arts: 1738, 017763; Be.,art 
1947; Fr. arts 1738, 1776; Guat. art 
1729; Hay. arts 1509, 1546; Hond. art 
1722; It. art 1592; La. Rev. arts 1817, 
2688, 2689; Mex. art 3004; Neth. arts 
1609, 1634; Pan. art 1317; Per. art 
1607 3.2Ph.; art: 15663. Porte-arti 16245 
Salv. art 1744; Ven. art 1645; P. R. 
§:1. 14695). Roms tart.) 143 %sie0 Sp, ant 
1566; Anderson y. Comeau, 33 La. 
Ann. 1119; Murrell v. Lion, 30 La. 
Ann, 255; Sandel v.. Douglass, 27 
La. Ann. 628; Mossy v. Mead, 2 hla. 
157; Ottofy v. Dunn, 38 Ph. 4388, 442, 
443; Perez v. Bosque, 7 Ph. 162; So- 
riano v. Roxas, 4 Ph. 638; Gonzales v. 
Crisanto, 2 Ph. 404; Eleizegui_ v. 
Manila Lawn Tennis Club, 2 Ph. 309. 
“A tacit reconduction, or new lease, 
takes place for the same price, and on 
the same conditions as the former 
one, but for no particular time. Were 
it necessarily to be for one year, as 
is contended on the part of the plain- 
tiff, or for the same period as the 
expired lease, neither of the parties 
could put an end to it, as is provided 
by article 2656, for those leases 
wherein no time for their duration 
has been agreed on.’”’ Bowles v. Lyon, 
6 Rob. (La.) 262, 264. ‘“‘There having 
been no agreement between the par- 
ties to renew the lease, and the priv- 
ilege of renewing it either for three 
or six years according to the defend- 
ant by an express stipulation not hay- 
ing been exercised by him; the effect 
of his holding over after the expira- 
tion of the term of the original lease, 
was to constitute a tacit re-conduc- 
tion from month to month. See Arti- 
cle Civil Code 2656, 2659. Geheebe -v. 
Stanby, 1 La. Ann. 17, and Bowles 
v. Lyon, 6 Rob. 262... Dolese v. Bar- 
berot, 9 La. Ann, 352. ‘“Stanby not 
having shown in himself any right of 
renewal for one year, stood on the 
14th May, 1845, in the position of 
an ordinary tenant. The tacit re- 
conduction which arose from his 
holding over subsequently to the 1st 
May, 1845, was a reconduction for 
the current month, at the previous 
monthly rate of rent, subject to the 
landlord’s right to put an end to the 
lease, by giving the notice of fifteen 
days prescribed by our Code. See 
Bowles v. Lyon, 6 Rob. 262, 264, in 
which doctrine of tacit reconduction 


is carefully considered.” Geheebe v. 
Stanby, 1 La. Ann. 17, 19. See also 
Marmiche v. Roumieu, 11 La. Ann. 


477. “We do not think the written 
notice of the plaintiffs to the defend- 
ant of their purchase, and that they 
would look to him for the rent, can 
be fairly- construed into any agree- 
ment on their part to charge the same 
rent as that stipulated in the original 
lease which had expired.” Jamison vy. 
Faires, 12 La. Ann. 790, 791. 

{a] Held applicable.—‘‘Counsel for 
plaintiffs, in his argument in this 
Court, basis [bases] the right of rev 
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demands ‘possession.?° But security given for per- 
formance of the original contract does not impliedly 


operate as to the renewal,?* and 


conduction if notice to vacate was given the con- 


ductor.?? 
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covery mainly upon the proposition 
that the clause quoted above from 
the deed of conveyance, touching the 
rents of 1873, is evidence of a con- 
tract of lease for that year, which 
lease was, continued from year to 
year by tacit reconduction, during the 
whole term of defendant’s occupancy. 
It would require great liberality of 
construction to reconcile this posi- 
tion with the allegations of plaintiff's 
petition, which seem very clearly to 
rest their demand, not upon a com. 
tract, but upon a quantum meruit. 
Balfour v. Balfour, 33 La. Ann. 297, 
299. ‘ 

{b] Applied to services. — “The 
plaintiff, by the terms of the letter 
evidencing the contract, was em- 
ployed, not for one year, but at 
$1800 per year. It was, therefore, a 
continuing contract from year to 
year, until terminated by mutual con- 
sent or by timely notice given by 
either party at or before the expira- 
tion of the year.” Alba vy. Moriarty, 
36 La. Ann. 680, 682. 

{c] Service contracts.—(1) “The 
situation here contemplated is exactly 
analogous to that created by tacit 
reconduction, expressly recognized in 
the Civil Code (art. 1566); and the 
rule which in such case fixes the 
rights of the parties according to the 
obligations created by the original 
_contract is equally applicable in rela- 


tions of agency. and service.” Ayllon 
v. Manila Roman Catholic Arch- 
bishop, ‘40 °Ph. 23, 25... (2) “It is not 


incumbent upon the courts to fix the 
period during which contracts for 
services shall last. Their duration is 
understood to be implicitly fixed, in 
default of express stipulation, | by 
the period for the payment of the 
salary of the employee. Therefore 
the doctrine of the tacit renewal of 
leases .of. property, established in 
article 1566 of the Civil Code, is not 
applicable to the case at bar.” Bar- 
retto;v,. Santa Marina, 26 Ph. 440, 


4502-3. 4: 5 
“f—d]., Quebec.—(1) Civ. Code art 
1609.. (2): Where the original con- 


tract is written, the notice to termi- 
nate, after tacit reconduction, must 
be,also. Lacroix v. Fauteux, 7 Que. 
Q. B. 40, 14 Montr. Leg. N. 299. (3) 
The contract effected by tacit recon- 
duction is not a verbal one. Pelle- 
tier v. Boyce, 21 Que. Super. 513. 

_{e] .Inapplicable to movables.— 
“The tacite reconduction does not 
apply to moveables in the same way 
as to immovyeable property; indeed, 
some authors went so far as:to say 
that the lessee who detained move- 
ables after the term for which they 
were leased was a robber. But the 
reason of the difference between the 
law applicable to real property and 
that applicable to moveables was ex- 
plained by Pothier, who said that 
moveables could be returned or 
claimed at any time after the term 
for which they were leased had ex- 
pired, especially when leased by a 
person who made a business of let- 
ting them, because it was as easy to 
let such things at one time of the 
year as another, whereas a house 
could not easily be let except at one 
time of the year.” laurent v. La- 
belle, 5 LCJur (Que.) 333, 

20.. Civil codes: Arg. art 1656 
(1622)5 Braz.art 1195" Ch, art 1956; 
Col. art 2014; Ger. art 568; Mex. art 
3005 (urban); Nic. art 1956; Pan. 
Canal Z, art 2014; Ur. art 1790. 

21. Civil codes: Belg. art 1740; 
Chivarts 19573 -Colvart: 2Z015¢ Cuba art 
1567; Dom. art 1740; Ec. art 1948; 
Fr. art 1740; Guat. art 1729; Hay. 
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there is no re- 


Be eo et tan 


[§§ 114-175 


The locator undertakes to maintain the conductor 
in peaceful enjoyment and to make the necessary 
repairs,2® of which, however, as well as of actual 
or threatened alterations or trespass, the conductor 


must notify him promptly,’4 and must permit such 


art 1611; Hond. art 1723; It--art 1594; 


La. Rev. art 2690; Mex. art 3006; 
Neth. art 1610; Nic: art-1957; Pan. 
art "LSS: "Pam Canal "Ze Varts cere: 
Per, bartwis0es (Ph. art) L667 7B. ae 


§ 1470; Que. art 1611; Salv. art 1745; 
Wry ALt LAO; Venu ane LO47 Spare 


1567. 

Civil codes: Cuba art 1566; 
Hond. art 1648; La, Rev. art 2691; 
Pan artistry Phi cart. 1566;* Pea, 
§ 1469; Que. art 1610; Sp. art 1566; 
Belg. art 1739; Bol. art 1150; Dom. 
art 1739; Fr. art 1739; Hay. art 1510; 
It. art 1593; Rom. art 1438. 

“We are of opinion there has been 
no tacit reconduction, the lessor hav; 
ing, within a week from the expira- 
tion of the lease, given legal notice 
to the lessee of his intention not to 


allow a tacit reconduction.” Mossey 
v. Mead, 4 La. 195, 197. 

23. Civil codes: Arg. arts 1549 
(LST) 1550) (1516) 5 Bele art’ 1719" 


Bol tant 1138) Braz, tarts 1189) wi gr: 
Ohilart: 19242! @olsiart 1982-7 Co howar t 
1128 ‘et sea; Cuba art 1554; Dom. 
Arte Loe Phe: art TOlorvbre varte li Lo: 
Ger Sart: 35,5365 (Quati art 110.05 
‘Hay. art 1490; Hond. art 1690; It. art 
LTO; taps ward HeOGs gas Revs OALCS 
2692, 2693; Mex. art 2950; Neth. art 


1586; Nic. art 2826; Pan. art 1306; 
Pan. Canal Z. art 1982; Per. arts 1584, 
LOST Pht art A565 4.0 Pl Re see 457 


Port. fart (1606;" @ue, art 1612: S 
art 1712; Sp. art 1554; Ur. arts 1796, 
1798; Ven. art 1629; Rom. art 1420; 
Meyer v. Henderson, 49 La. Ann. 
1547, 16 S 729; Hinrichs v. Tulane 
Educational Fund, 49 La Ann. 1029, 
22 S 96; Cayetano de la Cruz v. El 
Seminario, 18 Ph. 330; Roxas v. Mi- 
jares, 9 Ph. 252; Simpao v. Dizon, 1 
Ph. 261; 

“This obligation is to guarantee to 
the lessee the enjoyment, ut conduc- 
tori re frui liceat. In the language of 
the Code, he is bound by the very 
nature of the contract to maintain 
the thing in a condition such as to 
serve the use for which it is hired, 
and to cause the lessee to be in 
peaceable possession during the con- 
tinuance of the lease, (C. C. 2662) 
and this guaranty extends to vices 
and defects which prevent the thing 
from being used even if it appear 
that the lessor knew nothing of their 
existence, (C. C. 2665), and the lease 
may be annulled, or the rent dimin- 
ished, even if the thing be partially 
destroyed or taken for public utility. 
C. C. 2667. So too, ‘if without the 
fault of the lessor, the thing ceases 
to be fit for the purposes for which 
it was leased, or if the use be much 
impeded, as if a neighbor, by raising 
his walls shall intercept the light of 
a house leased, the lessee may, ac- 
cording to circumstances, obtain the 
annullment of the lease, but has no 
claim for indemnity.’ C. C. 2669. So 
too, in regard to repairs; the whole 
rent is to be remitted if the repairs 
have been of such a nature as to 
oblige the tenant to leave the house, 
or the room, or to take another house, 
while that which he had leased was 
repairing. — Co ‘Cu Z61.0.”. .Colemaniry, 
Haight, 14 La. Ann. 564. “The lessor 
must see that the enjoyment is not 
interrupted or disturbed, either by 
others’ acts (save in the case pro- 
vided for in the article 1560), or by 


his own. By his own acts, because, 
being the person principally obli- 
gated by the contract, he would 


openly violate it if, in going back on 
his agreement, he should attempt to 
render ineffective in practice the 
right in the thing he had granted to 
the lessee; and by others’ acts, be- 


repairs, even at great inconvenience, although he 


cause he must guarantee the right he 
created, for he is obliged to give 
warranty in the manner we have set 
forth in our .commentary on article 
1553, and, in this sense, it is incum- 
bent upon him to protect the lessee 
in the latters’ peaceful enjoyment.” 
Manresa [quot Goldstein v. Roces, 34 
Ph. 562, 564]. 

{a] A casual inundation of the 
premises will not justify_rescission. 
Motz v. Houston, 2 RevdeLegis 
(Que.) 440. Compare Ritchie v. Wal- 
cot, 15 Que. L. 165. 

[b] In spite of a contrary stip- 
ulation, the obligation to make the 
premises habitable and sanitary con- 
tinues. Bagg v. Duchesneau, 2 Que. 
super. 350. 

{c] Mill premises.—Gonzaga 
Canete, 1 Ph. 189. 

{d] “Reparaciones” and “composi- 
ciones” compared.—‘It will be noted 
that the obligation imposed on the 
lessor by article 1554 is to make re- 
pairs (reparaciones). The obligation 
fixed upon the lessee by the special 
provision of the contract is also lim- 
ited to repairs (composiciones). From 
an examination of the two provisions 
it is evident that the two different 
Spanish words used in the sense of 
repairs (reparaciones, composiciones) 
are exactly equivalent; and it is seen 
that the obligation imposed by the 
code on the lessor is transferred by 
the contract to the lessee. In both 
cases, however, the obligation is lim- 
ited to the making of repairs, which 
is a very different thing from recon- 


Vv. 


struction in case of total loss. The 
Spanish terms ‘reparaciones’ and 
‘composiciones,’ like the English 


word ‘repairs’ in its ordinary accepta- 
tion, must be understood to apply to 
the restoration of things after in- 
jury or partial destruction, without 
complete loss of identity in the thing 
repaired. C34" Cyd 133805, so TNe 
Lizares v. Hernaez, 40 Ph. 981, 992. 

[e] Repairs versus improvemenis. 
—‘‘In support of her eldim for re- 
imbursement for expenses in filling 
in and leveling the lot, defendant 
relies on the provisions of paragraph 
2 of article 1554 of the Civil Code, 
wherein it is provided that the land- 
lord is obliged ‘during the lease to 
make all necessary repairs in order 
to preserve the thing rented in con- 
dition to serve for the purpose to 
which it was destined.’ But, as Man- 
resa points out, this article is strictly 
limited in its effect to repairs neces- 
sary to preserve the thing rented in 
a condition suitable to the use agreed 
upon (para et uso pactado). A repair 
implies the putting of something 
back into the condition in which it 
was originally and not an improve- 
ment in the condition thereof by add- 
ing something new thereto, unless 
the new thing be in substitution of 
something formerly in existence and 
is added to preserve the original 
status of the subject-matter of the 
repairs; the filling in of a vacant lot 
can not be regarded as a repair as 
the word is used in this article.” 
Alburo v. Villanueva, 7 Ph. 277, 279. 

24 Civil codes: Cuba art 1559; 
Mex: arts 2981,/2982; Pan. art 1311: 
Ph, art15595 PIV RY Set462"Sp vare 
1559; Yap Kim Chuan v. Tiaoque, 31 
Ph. 433. 

[a] Louisiana. — (1) Rev. Civ. 
Code art 2694 (providing that if the 
locator fails to make the necessary 
repairs after being called upon, the 
conductor may make them and charge 


their cost against rent); Ross v. 
Zuntz, 86 La. Ann, 888; Pesant v. 
Heartt, 22 La. Ann. 292: Shallv, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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may be entitled on that account to a reduction 
The conductor is liable 
for ‘‘loeative’’ repairs; that is, those required by 
ordinary deterioration or the negligence of himself 


of the price or rescission.?® 


or his dependents.?® 
Improvements. 


Banks, 8 Rob. 168. (2) “The judicial 
construction of Art. 2694 C. C., is to 
the effect that the failure of the 
lessor to make repairs will not sus- 
tain a claim for damages by the 
lessee, when the rent is sufficient to 
enable the lessee to make them, be- 
cause, in such case the lessee is 
authorized to make them himself and 
to deduct the cost from the rent. 
However questionable this construc- 
tion might appear, as an original 
proposition, it is too ancient and well 
established to admit of disturbance 
at this date. Scudder v. Paulding, 4 
Rob. 428; Westermeier v. Street, 21 
La. Ann. 714; Pesant v. Heartt, 22 La. 
Ann. 292; Diggs v. Maury, 23 la. 
Ann. 59; Winn vy. Spearing, 26 La. 
Ann. 384; Welham v. Lingham, 28 
Was,. Ann:, 9.03; .andw, Lawrence: .v. 
Lelievre, unreported, Op. Bk. No. 50, 
p. -’ Lewis v. Pepin, 33 La. Ann. 
1417, 1422, (3) “We are also of 
Opinion that it was the duty of the 
lessees to call on the lessor to make 
the repairs for which the workman 
was employed, and that the lessees 
had no right to cause them to be 
made without such previous call, and 
the refusal or neglect of the lessor to 
make them. This seems to us the 
just conclusion from Articles 2663 
and 2664 of the Code. We consider 
these provisions of law as wise in 
themselves, and involving an impor- 
tant right in favor of the landlord, 
which the lessee should not violate. 
Owners of houses might be serious 
sufferers, if it were permitted to ten- 
ants to make such repairs as their 
wishes might dictate, without notice 
to the owner. Moreover, if the lessor 
be notified he will then have an op- 
portunity to select workmen in whose 
skill and carefulness he is willing to 
confide, and make his own bargain.” 
Caldwell v. Snow, 8 La. Ann. 392, 
396. See Larguier v. White, 29 La. 
Ann. 156; Sigur v. Lloyd, 1 La. Ann. 


In Quebec notice is not re- 
Troude v. Meldrum, 21 Que. 
75; Elliot v. Simmons, 6 

Montr. Q. B. 368. 

25. Civil codes: Arg. art 1553 
(1519); Belg. art 1724; Bol. art 1141; 
Braz. art 1205; Cheeart 1928; Col. art 
1986; C. R. arts 1130, 1132;. ba art 


1558; Dom.. art’ 17243: Pre-art 1724; 
Hay. art 1495; Hond. art 1694; It. 
art 1580; Mex. art 2984; Neth. art 
1591; Pan. art 1310; Pan.—Canal .Z. 


art 1986; Per. art 1594; Ph. art 1558; 


RP. R. § 1461;. Spx art 1553; Guat. art 
1714; Jap. art, 607; Rom. art 1425. 
[a] Louisiana.—(1) Rev. Civ. 


Code art 2700; Bonnecaze v. Beer, 37 
La. Ann. 531; Murrell v. Jackson, 33 
La. Ann. 1341, (2) “If the lessee 
should be subjected to inconvenience 
he might claim of the lessor a pro- 
portionate reduction of the rent. Dor- 
ville v. Amat, 6 La. Ann. 566; or if 
the premises should become unten- 
antable, the lessee might dissolve the 
lease. Coleman v. Haight, 14 La. 
Ann. 564.” Gettwerth v. Hedden, 30 
La. Ann. 30, 32. (3) “The work done 
in this case was work which was 
necessary to have been done prior to 
the lease in order to have placed the 
building in the condition in which it 
should have been, to fulfil defend- 
ant’s warranty that it was fit and 
appropriate for the known use_ to 
which it was to be applied. This 
warranty is indivisible. Caffin v. 
‘Redon, 6 La. Ann, 488. The work it- 
self was a betterment, not mere re- 
pairs, and could only be done during 
the lease, subject to plaintiffs’ legal 
rights in the premises.” Dean v. 
Beck, 46 La. Ann. 1168, 1173, 15 S 
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He has the right to make im- 
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trespasser.?° 


357. 

[b] Quebec.—(1) Civ. Code art 
1634; Graves v. Scott, 2 RevdeLegis 
440. (2) Rescission not allowed for 
damage by fire not shown to have 
been dye to locator’s fault and not 
made subject of protest until two 
weeks after its occurrence. Pinson- 
neault v. Hood, 2 Que. Super. 473. 
(3) So where damage was reparable 
in four days or less. Ligget v. Viau, 
18 Que. Super. 201. 

26. .Civil codes: Arges art ©1607 
(1573); Belg. arts 1754, 1756; Ch.: art 


1940; Col. art 1998; Dom. arts 1754, 
Lio6i) Hey arty 19sile UE rT. warts: 71754, 
IMS6: sGuatwiants telii22- LE23: Hay: 
arts 1525, 1527; La. Rev. arts 2715, 
2716; Neth. arts 1619, 1620; Pan 
Canal Z. art 1998; Que. arts 1635, 


1636; Salv. arts 1728, 1958; Ur. arts 
1818, 1819; Hond. art 1693; Rom. arts 
1447, 1449. 

“The entry on premises under a 
contract of lease, and the remaining 
in possession under a promise that 
they shall be put in repair, does not 
prevent the lessee from avoiding the 
lease when he finds these repairs will 
not be made. Payment or non-pay- 
ment. of the rent cannot affect this 
right, unless so far as the fact of 
paying rent is some evidence that the 


property was worth, even in the 
state the lessee held it, the sum 
stipulated for its use. The benefit 


of that presumption the defendant 
had under the pleadings.” Senac v. 
Pritchard, 5 La. 480, 482. 


27. Civil codes: Cuba -arts 487, 
1573; Guat. art 1736 et seq; Pan. 
arts 471, 1325; BP. Ri §§ 487, 1476; 


Per. art 1615 et seq. 

[a] Lousiana.—(1) Denechaud v. 
Trisconi, 26 La. Ann. 402. (2) Per- 
missible to remove a stone pavement 
from a city lot leased for keeping 
horses. Bryan v. French, 20 La. 
Ann. 366. 

[b] Philippines.—(1) Civ. Code 
arts 487, 1573; In re Manila Bldg., 
etc., Assoc; 137 Ph... 575; Alburo v: 
Villanueva, 7 Ph. 277. (2) Where 
the contract was for eighteen years, 
the substitution of a reinforced con- 
crete wall for a thick stone one, add- 
ing needed floor space, strengthening 
the building and increasing its value, 
was held not such a change of form 
as would justify rescission. Enriquez 
v. Watson, 22 Ph. 623. 

[ec] Spain.—(1) Civ. Code arts 487, 
1573. (2) “Until the year 1860, judi- 
cial decisions were inclined to favor 
the owner of the property. But from 
that year the rights of industry have 
been recognized with ever increasing 
clearness. It has been considered 
that from the moment the lease is 
drawn up, in which is stated the 
industrial use to which the lessee 
desires to put the thing leased, the 
claims of the industry to which the 
object of the lease is to be devoted 
have been determined, and the lessee 
can not be condemned to a stagnation 
which would be uneconomical, and, 
these facts admitted, the logical con- 
sequences must necessarily follow: 
the lessor can not prevent the lessee 
from adopting the improvements of 
his industry; the acts of the parties 


in making the stipulations in the 
lease will do the rest.” 10 Manresa 
Comm. on Civ. Code p 489 [quot 


Enriquez v. Watson, 22 Ph. 623, 635]. 

28. Civil codes: Belg. art 1723; 
Braz. art 1204; Cuba art 1557; Dom. 
art 1733; Hay: art 14945 It. art, 1579; 
lia. Rev: art) 2698; Pan. art 13095 
artloo it. Panne eso0yy Spenart 
Psp vamxr. arth 199s Viens arte 1633) 
Neth. art 1590; Nic. art 2883; Que. 
art 1615; Rom. art 1424; Kaiser v. 
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provements but cannot change the subject matter’s 
form,”’ nor may the locator do so.78 But the locator 
assumes no liability for another’s trespass; the 
conductor’s remedy is a direct action against the 


The conductor undertakes to pay the price, as 


New Orleans, 17 La. Ann. 178; En- 
riquez v. Watson, 22 Ph. 623, 634. 
fa] Spain.—‘The, interpretation of 
this article can not be made in gen- 
eral and absolute terms not defined 
by law, because as a circumstantial 
fact depending in each case on the 
peculiar conditions of the thing 
leased, there exists no reason in the 
case at bar upon which to base the 
conclusion that the trial court erred, 
having in mind that the particular 
use of the same as a tavern was not 
interfered with, as held in its deci- 
sion, and also the fact set out in its 
decision, and not contradicted in any 
manner, namely, that the changes 
and alterations made were beneficial, 
tolerated by Sabay, and consented to 
by the person to whom Sabay trans- 
ferred his rights under the contract 
of sublease.’’ Sentence Supr. Trib. 


June 24, 1905 [quot Enriquez v. 
Watson, supra]. 

[b] France.—(1) Civ. Code. art 
1723. (2) “It would seem that this 


tribunal has seldom, if ever, had occa- 
sion to make application of Article 
2668 of our Code; and, aS a case very 
Similar, in its features, to this one, 
has been adjudged by the Court of 
Cassation, involving the identical 
textual principle of law as it does, 
we adopt it, as conveying in clear 
terms, its applicability to the facts 
in that, and in the present case, pre- 
sented. The caSe alluded to was sub- 
mitted originally to the Cour Royal 
de Paris, by Laperriére C. Bertauld, 
and is thus reported in the Journal 
du. Palais, 1844, voluetd,, Der Lo 4ind hte 
Another case, similar in its import, 
was finally decided in the same court 
in 1848. It was that of Caisse 
d’Epargne de Paris v. C. Boudou Des 
vesvres. See Journal du Palais for 
that year (1843), vol. 1, p. 343.’ 
Kaiser v. New Orleans, 17 La. Ann. 
178, 179. 

29. Civil codes: Belg. art 1725; 
Cuba art 1560; Dom. art 1725; Fr. art 
1725; Hay; art 1496; Hond. art 1642; 
La; Rev. art. 2703; Mex. art 2954; 
Neth. art. 1592; Pan. art 1312; Ph. art 
1560; P. R.,§ 1463;-Sp. art 1560; Ur. 
ag Seoie Que. art? 1616s, Rome art 

“The loss in the case at bar was 
caused by the oozing of liquid matter 
through the division wall, which 
would not have happened if the con- 
tiguous proprietor had complied with 
the law. When the lease was entered 
into, the lessor was not obliged to 
Suppose that his neighbor would 
violate the law, and therefore, it can- 
not.be considered that a warranty 
against his illegal acts formed a tacit 
condition of the contract of lease; all 
that is required of the lessor is to 
have a wall staunch and sufficient for 
the purpose for which it is intended; 
he is not required to have a wall 
capable of protecting the lessee 
against the unlawful acts of the con- 
tiguous proprietor. We do not think 
the lessor is obliged to examine the 
buildings of adjoining proprietors to 
see if they have constructed any 
works which may injure his lessee.” 
Pargoud v. Tourne, 13 La. Ann. 292, 


aan See Goldstein v. Roces, 34 Ph.” 
[a] Inapplicable before occupancy. 


—‘Not having entered into posses- 
sion under their lease, they had ac- 
quired no rights in the leased prop- 
erty in the nature of rights in rem, 
and which third persons were there- 
fore bound not to infringe. Article 
1560 of the Civil Code, which gives 
the lessee a direct action against a 
trespasser, is confined to the case of 
an actual interference with the 
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agreed, and notarial expenses,®° and to use the sub- 
ject matter as a diligent father of a family and 
according to the purpose for which it was au- 
He must restore the property at the ex- 
piration of his term in its original condition, sub- 
ject to ordinary or inevitable deterioration. S2 
requirement is not enlarged by incorporating it 
In the absence of a 
contrary showing, he is presumed to have received 


tended.*! 


expressly in the contract.*% 


lessee’s use of the property. Here 
such use by the plaintiffs had not 
begun when the alleged wrongs were 
committed.” Donaldson v. Smith, 2 
Ph. 766, 768. Compare Gonzaga V. 
Canete, 1 Ph. 189. 

30. Sohm Inst. Rom. L. (Ledlie 
3d ed) p 404; Civil codes: Arg. art 
1590 (1556); Bele. art 1728; B 
art 1143; Braz. art 1192 (requiring 
also notification of third parties’ 
claims); Ch. art 1942 et seq; Col. art 
2000 et seq; C. R. art 1141; Cuba art 
L555) Domivart 1728; Hey arts'1930, 
1933; Fr. art 1728; Ger. arts 535, 550; 
Guat, art 1715; Hay. art 1499; Hond. 
artes (08st Cart 15835 Las Rey. art 
2710 et seq; Mex. art 2960; Neth. art 
1596; Nic. art 2860 et seq; Pan. art 
1807; Pan. Canal Z. art 2000 et seq; 
Pemvarte Loopy ven arte Lbo5s)) Peo: 
§ 1458; Port. art 1608; Que. art 1626; 
Salv. arts 1925-1929; Sp. art 1555; 
Uni wart 13i1-"Ven art 1536; Rom. art 
1429; Waples v. New Orleans, 28 La. 
Ann. 688; ‘Druhan v. Adams, 9 La. 
Ann. 527; Moncada v. Cajuigan, 21 
Ph. 184; Co-Tiongceo vy. Co-Quing Co., 
6 Ph. 46; Philippine Sugar Est. Dev. 
Co. v. Iribar, 5 Ph. 316, 318. 


{a] Wonpayment is ground for 
rescission. Zacharie v. Kirk, 14 La. 
Ann. 433. 

{[b] Habitual acceptance of con- 


ductor’s note precludes locator from 
claiming advance cash payment. 
Gugy v. Escudier, 2 Que. L. 157. 

Sl. Civil codes: Arg. arts 1588 
CUBS Sy; P5894 (L55'), B25 93. - C155 9)'3 
Bele, arts 1728, 17295 ‘Bol. ‘art 1143; 
Brag: vart) 2102's 'Ch. “arte 1938) 
Lg89: 1@ol-4arts 1996-19975 CAR, carts 
DU37. VERBS 1140" Cuba ‘arts: 1555" '¢2); 
1569 (4); Dom. arts 1728, 1729; Ec. 
art 1930; Fr art 1729; Guat. art 1725 


(3¢ 4);- Hay. arts 1499, /1500;' ‘Hond. 
art) 1705; Its “arts -1583;" 1584: Jap: 
art 607; La.’ Rev. arts 2710, 2711; 


Mex. art 2960; Neth. arts 1596, 1597; 
Nic. art 2860 et seq; Pan. arts 1307 
€2),. A382 (2)i30 Pan. Canali Z a 
LOG SISTA Perwartielooo Clb). 

arts 1555/°(2),) 1569) (4)i-R. R. a 
1458 (2), 1472 (4); Que. art 1626; 
Sp. arts 1555 (2), 1569 (4): Ur: arts 
1811-1813; Rom. arts 1429,. 1430; 
Salv. art 1727; Hernaez v. Monteli- 
bano, 34 Ph, 954; Yap Kim Chuan y. 
Tiaoqui, 31 Ph. 4385; Moncada _ vy. 
Cajuigan, 21 Ph. 184; Beech y. Jimi- 
nez, 12: Ph. 212; Co-Tiongeo v. Co- 
Quing Co., 6 Ph. 46. 

“The destination of the thing will 
be sometimes fixed by the agreement; 
but often the contract will be silent 
in this respect, and it is then, by the 
situation of the place, by the use to 
which the thing had been previously 
put, and by the character under 
which the lessee presents himself, 
that the destination shall be gath- 
ered. That destination, in whatever 
manner it shall appear, the lessee is 
bound to regpect. Thus, not only 
shall the léSsee, in default of an 
express stipulation, not be permitted 
‘to establish, in a private dwelling, a 
house of prostitution, or a gambling 
house; but he cannot transform a pri- 
vate apartment into a restaurant, a 
eoffee-house, a club, nor a private 
house into an inn or a hotel.” 6 
Marcade p 459 [quot New Orleans, 
etc,, (R.iCon vie Darms;.')39 Lar Ann: 
766, 767, 2 S 230]. 

[a] Opening harroom.—‘‘The fore- 
going surrounding circumstances 
would be amply sufficient to establish 
that the opening of a bar-room in 


Bol. | 
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deterioration.* 


This 


the house was contrary to ‘the use 
for which it was intended by the 
lease.’”’ New Orleans, etc., R. Co. v. 
Darms, 39 La. Ann. 766, 768, 2 S 230. 

[b] Use of lower story as 
kitchen instead of store enjoined. 
Caffin v. Scott, 7 Rob. (La.) 205. 

[ec] Using horse for longer trip 
than hired for renders conductor 
liable for death. Guillot v. Armitage, 
7) Mart. (iia.) 7103 

32.- Civil codes: Belg. art 1730; 
Bol. art 1144; Braz. art 1192 (IV); 
Ch, art 1947; Col. art 2005; C, R. art 
1144; Cuba art 1561; Dom. art 1730; 
Ee. art 1938; Fr. art 1730; Guat. art 
W724; Hay.art 1501; Hond:, art 1713; 
It. art-1585; La. Rev. art: 2719 .(ap- 
plies to overflows); Mex. art 2992; 
Neth. art _ 1598; Nic. art 2883; Pan. 
art 1313; Pan. Canal Z. art 2005; Per. 
arin th9b) C4) e Phe antl 16 tee cas 
1464; Port. art 1608 (5); Que. art 

Salve ‘art! 21-7353 Sp. "arto 15el? 
art 1827; Ven. art 1638; Rom. art 
; Payne v. James, 45 La. Ann. 
881, 12 S 492; Lizares v. Hernaez, 40 
Ph. 981; Hernaez v. Montelibano, 34 
Ph. 954; Enriquez v. Watson, 22 Ph. 
623% Yunti.v. Dy-Yco) 6 “Ph. 352: 

“The lighter was rented by the 
plaintiff to the defendant Madrigal 
and by him sublet to the Manila Rail- 
road Company and lost while in its 
possession, The trial court dismissed 
the action as to Vicente Madrigal but 
held the Manila Railroad Company 
liable, The plaintiff appealed from 
that portion of the judgment dismiss- 
ing the complaint as to Madrigal and 
the Railroad Company appealed from 
the judgment entered against it in 
favor of the plaintiff. We are of the 
opinion that the judgment dismissing 
the complaint as to Madrigal must 
be reversed. He is liable to the plain- 
tiff upon his general obligation to 
return the property in as good con- 
dition as when received, natural wear 
and tear excepted; unless, of course, 
it was destroyed by an act of God, 
something not claimed in this case.” 
Pasig Steamer, etc., Co. v. Madrigal, 
36° Ph. 572; 573. 

33. Payne v. James, 45 La. Ann. 
881, 12 S 492; De Sola v. Stephens, 


7 Montr., Leg. N. (Que.) 172, 13 Rev 
Leg 472. 
[a] A clause in the contract em- 


bodying this requirement is not a 
waiver of the presumption that the 
conductor is responsible for fires. 
De Sola v. Stephens, 7 Montr. Leg. N. 
(Que.) 172, 13 RevLleg 472. 

34. Civil codes: Belg. art 1731; 
Bol, art 1144; Ch. art 1947; Col. art 
2005; C. R. art 1144; Cuba art 1562; 
Dom. art 1731; Ee. art 1988; Fr. art 
1731) ‘Hay. art 1502; Hond! art 1718; 
It. art 1586; La. Rev. art 2720; Mex. 
art 2993; Neth.’ ‘artiis995 “Pan. art 
1314; Pan, Canal’Z: art 2005;°'Ph. art 
L5 O20 PY UR MSS T46597 Quer sare’ 1633) 
Salv. art 1735; Sp. art 1562; Ur. art 
1827; Ven. art 1639; Rom. art 1432; 
tan Kim Chuan vy. Tiaoqui, 31 Ph. 


35. Civil codes: Belg. art 1732; 
Bol, ‘art 1145; Ch. art 11947 $ Col. ‘art 
2006; Ci R. art 1138;- Cubavart.1563 ; 
Dom! art 1732) Hei-art 19383) Fr: art 
1732; Guat. art 1724; Hay. art 1503; 
Hond. art 1713; It. art 1588; La. Rev. 
art 2721; Mex. art 2991; Neth. art 
1600;; Pan. art! 131632 Pants Canal 174 
art 20054 Per, art 1596; Ph. art 1563; 
P, R. § 1466; Port. art 1616; Salv. art 
17385; Sp. art 1563; Ur. art 1813; Ven. 
art 1641; Payne v. James, 45 La, 


caused by members 

[§ 176] dd. Termination. 
ible for the failure of either party to observe 
its requirements,®? or for destruction or loss of 
the subject matter.*8 
the fruits entitles the conductor of rural property 
to a reduction in rent.2® The purchaser of the sub- 


[§§ 175-176 


it in good condition,** and to be liable for any 


He is also liable for any damages 
of his household.*® ; 
The contract is rescind- 


Fortuitous loss of one half 


Ann: 381,12 S 492. 

“It must be admitted that when a 
‘loss of the leased property occurs, 
there is a presumption against the 
lessee, which makes him responsible, 
in the absence of proof that the loss 
happened without his fault. But the 
question.whether there has been fault 
on his part must be determined in 
relation with other provisions of the 
Civil Code as well as in the light of 
the general principles of jurispru- 
dence. Under article 1561 of the 
Civil Code the lessee of lands is not 
responsible for a loss resulting from 
inevitable cause; and in article 1106 
the general rule is declared that, in 
the absence of express provision to 
the contrary, no one is liable for 
events which can not be foreseen or 
which, if foreseen, are inevitable.” 
Lizares v. Hernaez, 40 Ph. 981, 988. 

36. Civil codes: Belg. art 1735; 
Bol, art’ 1145; Ch: art 19417 Colvart 
1999; Cuba art 1564; Dom. art 1735; 
Ee. art 1932; Fr. art 1735; Hay. art 
1506; Hond. art 1707; It. art 1588; 
La: Rev. art 2722 [waste; but not 
other injuries, art 2721]; Nic. art 
2860" (2); Pan. Canal Z. art 1999; 
Ph. art 16643) Py Ro 3 1467)" Queare 
1628; Salv. art 1729; Sp. art 1564; 
Ur. art 1822; Ven. art 1641; Rom. art 


1434. 

37. Civil codes: Arg. art 1604 (7); 
Belg. art 1741; Bol. art 1146; Cuba 
arts 1556, 1569 (1); Dom® art’ 1742; 
Frart°1741; Guat:-art 1725) @, 2) Ts 
Hay. ‘art’ 1512; La. Rev. ‘art 2729? 
Mex. art 3010 et seq; Pan. arts 1308, 
132172) 3) Persart’ 1602) ((7): Phe arts 
1556; 1569 (4); P. R. §8§ 1459, 1472 
(4); Sp. arts 1556, 1569 (4); Rom. art 
1439; Cordeviolle v. Redon, 4 La. 
Ann. 40; Sterrett v. Smith, 2 Mart. 
N. S. (la.) 450; Beech v. Jimenez, 12 
Ph. 212; Alburo v. Villanueva, 7 Ph. 
277; Tuason v. Uson, 7 Ph. 85; Don- 
aldson v. Smith, 2 Ph. 766. 

“In synallagmatie contracts, the 
refusal of either party to perform 
his engagement, entitles the other to 


his liberation therefrom.” Chase v. 
Turner, 10 La. 19, 23. 
$3. Civil codes: Arg. art 1638 


(1604 [3]); Belg. arts 1722, 1741; Ch. 
ant LOS0 CL) HColvart 2008 (CoRmel ERs 
art 1146; Cuba art 1568; Dom. arts 
1722, 1741; Fr. arts 1722, 1741; Hay. 
arts $1493;1582;" Hond® art!) (1716ecTe 
art 1595; La. Rev. arts 2697, 2728; 
Mex. arts 3016, 3019; Nic. art 2941; 
Pans tart’ L32o oi Pans ‘Canal liz. Sart 
2002 (1); Per. art 1606 (2); Ph. art 
1568; PB. R. § 1471; Que. arts 1659, 
1660; Sp. art 1568; Neth. art 1589; 
Rom. art 1423. 

[a] Where destruction is partial, 
conductor may claim rescission or 
reduction of rent, not both. Penn v. 
Kearny, 21 La. Ann. 21 

39. Civil codes: Belg. art 1769; 
Bol, ‘art: 11675. Cuba’ ‘art! 1575; Dom; 
art 1769; Fr. art 1769; Hay. art 1538; 
It. art 1617; La. Rev. art 2743; Neth. 
art 1628; Pan. art 1327; Ph. art 1575; 
Py R. § 1478; Sp.art L575; Rom. art 
1457. Contra Braz. art 1214. 

“Tt is clearly proved by the testi- 
mony of Felix Labayan, Casiana Cap- 
ilar, and Timotea Unson that part of 
the crop of 1899 was not delivered 
by the defendant to the plaintiff in 
accordance with the terms of the: 
agreement between them. The pro- 
‘visions of article 1575 of the Civil 
Code can not be so applied as to 
excuse this failure, That article 
does not refer to a contract in which 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


a 


§§ 176-178] 


ject matter may terminate the contract under some 
codes,*® but under others, only if expressly so au- 
thorized.*! In some jurisdictions, the contract is not 
extinguished by the death of either party;4? in 
others, the conductor’s death may extinguish it.* 

[§ 177] (c) Locatio Conductio Operarum—aa. 
The subject matter of this form of the 
contract is labor or services—‘‘a certain quantum 


Nature. 


of working power.’’44 


the stipulated rent is an aliquot part 
of the crop, for example, one-fourth, 
as it was in this case. This failure 
to deliver a part of the crop was a 
failure to pay the rent, and therefore 
‘gave to the plaintiff the right to 
eject the defendant under the terms 
of article 1569, section 2.’ De la 
Rama v. Benedicto, 1 Ph. 495, 

[a] Overflow.—(1) “This article 
applies to an entirely different con- 
dition of things, and has no applica- 
tion to the obligations of the lessee 
to make repairs. A storm might 
sweep over the place and destroy the 
crop and blow ‘down the houses. The 
tenant could not obtain an abatement 
of the rent, for the storm was not 
an accident of an _ extraordinary 
nature, and it will not be contended 
that the lessee would have to re- 
build the houses, notwithstanding his 
obligation to restore the place in the 
condition in which he received it. 
The houses would, in such an event, 
be destroyed by unavoidable accident, 
without the fault of the lessee. Over- 
flows in the past history of this State 
have been frequent occurrences. They 
are not of an ‘extraordinary nature,’ 
that could not have been foreseen, 
and therefore the destruction of his 
crop by them is not sufficient cause 
for the abatement of the rent. But 
they are unavoidable accidents, 
brought about without the aid or 
procurement of the lessee, and as 
such relieve him from making re- 
pairs caused directly by them.” Payne 
v. James, 45 La. Ann. 381, 385, 12 S 
492. (2) “The following decisions 
control the case on this point: Vin- 
son v. Graves, 16 La. Ann. 162; Mas- 
son v: Murray, 21 La. ‘Ann. 535; 
Jackson v. Michie, 33 La. Ann. 723; 
Payne v. James, 45 La. Ann. 381, 12 
S 492.’ Hollingsworth v. Atkins, 46 
lia." Ann. 515,524, 15 -S°?7. ‘Compare 
Dussnau v. Generis, 6 La. Ann, 279. 

40, Civil codes: Cuba art 1571; 
Pan. art 1324; P. R. § 1474; Sp. art 
1571. 

“This right is given by the law to 
such a purchaser as is regarded by 
it as a third person. Hence, when he 
is not a third person, either for hay- 
ing been a party to the stipulation 
to respect the lease, or because he 
has no such standing under the Mort- 
gage Law, then he is not entitled to 
terminate the lease.” 10 Manresa 
Comms) Civ... ,Code: tip 476 317 [quot 
Winkleman v. Veluz, 43 Ph. 604, 


6061. 

[a] Philippines.—(1) Civ. Code 
art 1571; Ventura. v. Miller,» 2 Ph. 
22; Saul v. Hawkins, 1 Ph. 275. (2) 
This article does not entitle a con- 
ductor to terminate the contract after 
assigning it and purchasing the 
premises. Pang Lim v. Lo Seng, 42 
Ph. 282, 287 (“The plaintiff Pang Lim 
has occupied a double rdle in the 
transactions which gave rise to this 
litigation, namely, first, as one of the 
lessees; and secondly, as one of the 
purchasers now seeking to terminate 
the lease. These two positions are 
essentially antagonistic and incom- 
patible. Every competent person is 
by law bound to maintain in all good 
faith the integrity of his own obliga- 
tions; and no less certainly is he 
bound to respect the rights of any 
person whom he has placed in his 
own shoes as regards any contract 
previously entered into by himself. 
While yet a partner in the firm of 
Lo Seng Co., Pang Lim partici- 
pated in the creation of this lease; 
and when he sold out his interest in 
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to five years.°° 


of the contract of service.*! 


that firm to Lo Seng this operated as 
a transfer to Lo Seng of Pang Lim’s 
interest in the firm assets, including 
the lease; and Pang Lim cannot now 
be permitted, in the guise of a pur- 
chaser of the estate, to destroy an 
interest derived from himself, and 
for which he has received full 
value’). (3) Nor is the privilege of 
terminating available to a purchaser 
who knows that the contrary has 
been agreed to between the parties to 
the contract. Winkleman v. Veluz, 
43 Ph. 604, 607 (where it was ob- 
served: ‘‘The stipulation contained in 
the contract of lease that the lease 
should be respected in case the prop- 
erties were sold, was known to the 
purchaser who, before buying the 
property, had read said contract. 
Consequently, she made the purchase 
with knowledge of such a stipulation, 
which thus became incorporated into 
the contract of sale executed in her 
favor. It is true that such a stipula- 
tion was not expressly stated in the 
deed of sale, but it was known and 
consented to by the purchaser. AS 
the law does not require that this 
stipulation be reduced to writing, we 


believe it sufficient if, as in the in- 


stant case, although it is only im- 
plied, there can be no doubt, that it 
existed and was consented to by the 
purchaser’). 

[b] Inapplicable to recorded con- 
tract.—‘‘A species of promulgation 
of the private law of the act or con- 
tract producing it, a requisite as 
indispensable to this law to give it 
obligatory force as is promulgation 
with respect to laws emanating from 
the public authorities. (Moscoso, 
Mortgage Law).” Co-Tiongceo v. Co- 
Guia; 1yPh. 210, 212. 

41. Civil codes: Belg. art 1743; 
Bolirart perat;-Dpom, art: 27432 Pr art 
433 Maye art “1514>-e16.4 art 15975 
Rev. art 2733; Mex. art 3024; 

art 1612; Per.’art 1606 #¢4); 
Quen vant: 16635 (Un art. 17.92 si) Guat: 
art 1728 (4); Rom. art 1441; Shreve- 
port, .etcelniRe.Co. vieelinds) 50" “as 
Ann. 781, 24 S 287; Hardy v. Lemons, 
36 La. Ann. 146; King v. Preston, 11 


La. Ann. 95. . . 

42. Civil codes: Belg. art 1742; 
Bol. art 1151; Braz. art 1198 (heirs 
succeéd);: Coy R-art 11553 Dom: ‘art 
(42 Rr ean E42 Seay. vart, jb13% 


It. art 1596; La. Rev. art 2731; Mex. 


art 3022; Neth. art 1611; Que. art 
16615 Ven, cart e1649)°" Rom.) art 
1440. 

43. Guat. Civ. Code art 1728 (6) 


(if his heirs advise that they. cannot 
continue). 


[a] In the Philippines.—‘‘That the 
parties to this contract distinctly 
agreed that the defendant should 


have this property so long as he was 
willing to pay 25 pesos a month for 
it, is undisputed. I find nothing in 
the Code to show that when a natural 
person is the tenant such an agree- 
ment would be contrary to law, moral- 
ity, or public policy. In such a case 
the contract would terminate at the 
death of the tenant. Such is the 
doctrine of the French Cour de Cas- 
sation. (Houet v. Lamarge, July 20, 
1840).” Hleizegui v. Manila Lawn 
Tennis Club, 2 Ph. 309, 318. 

44. Civil codes: Ars. art 1657 
(1623); Braz. art+1216; He. art 1978; 
Ger. ‘art 611;"Jap: art 623; Per: art 


é6sz= Salva lartuligoe wr. s art Sst 
Ven. art 1678 (1). 

* [a] Roman law.—(1) “Contracts 
with servants, labourers, assistants, 


&c., are cases in point. The employer 
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Intellectual labor is the subject of special pro- 
visions in some codes.*® 

[§ 178] bb. Term. 
must be definite;*® under others, it may be in- 
definite,*” but it cannot be perpetual or for life.*% 
By some codes the term cannot exceed a year unless 
stipulated in writing,*® and even then it is limited 


Under some codes, the term 


There may be tacit reconduction 
Under some codes, the 


(the hirer) of the labour has the 
actio conducti; the person who sup- 
plies, or ‘lets,’ the labour, has the 
actio locati.. The subject-matter of 
a locatio-conductio operarum must 
always consist of ‘operae illiberales,’ 
i. e, of unskilled services which have 
their price, which are paid for by the 
hire-money agreed upon. The render- 
ing of such services is an act which 
is reducible to a money value. The 
services, on the other hand, of a 
mandatary, a friend, a physician, or 
a teacher, are not susceptible of a 
money valuation.” Sohm Inst. Rom. 
L. (Ledlie 3d ed) p 404. (2) “In a 
Slave-holding society, labor contracts 
can have only a minor importance. 
They were not wholly insignificant. 
Free labor played a real part in the 
general economy. Obviously, how- 
ever, we need look for nothing like 
the development of modern labor law 
with its engrossing social and politi- 
eal implications. Even the first of 
the great modern codes, the French 
Civil Code of 1804, seems to con- 
template no problem that could not 
be settled in the frame of the Roman 
contract of locatio-conductio oper- 
arum.” Radin, “Fundamental Con- 
cepts of the Roman Law,” 13 Cal. L. 


Rev. p 130. 

45. Civil codes: Ch. art 2006 et 
seq; Col. art 2063 et seq; C. R. art 
1174; Ee. arts 1998-2004; Nic. arts 


3075-3081; Pan. Canal Z. art 2063 et 


seq; Salv. arts 1794-1800; Ur. art 
1833; Hond. arts 1772-1778. 
46. Civil codes; Belg. art 1780; 


Bol. art 1181; Dom. art 1780; Ee. art 
1979; Fr. art 1780; Guat. arts 1754, 
17555) Hay) Vartnts6 03a 1th arte dé 23s 
La. Rev. art 2746; Per. art 1632; 
Que. art 1667; ‘Salv. art 1775; Ur, art 
1836; Ven. art 1679; Rom. art 1471. 
47, Civil» codes: Cuba ) art .1583; 
Ger. art 620; Hond. art 1664; Pan. 
art (13353(Ph. artidbs3 4 -Ryi Ree §/ 243865 


Sp. art 1583. 
48. Civil codes: C. R. art 1169; 
Ger. art 624; and civil code pro- 


visions supra notes 46, 47. 

49. Civil codes: Ch. art 1988; Col. 
art 2046; Ee. art 1979 (unless judi- 
cially sanctioned); Salv. art 1776; 
Pan. Canal Z. art 2046. 

50. Civil codes: Ch. art 1988; Col, 
art 2046; Ger. art 624; La. Rev. art 
167; Pan. Canal Z. art 2046; Ven. art 
1679 (six months). 

“The employment was in February, 
1883, for the remainder of that year 
—the plaintiff insisting that it was 
for the term, eleven months at the 
rate of $100 a month—the defendants 
contending that it was by the month. 
We are Satisfied that it was the 
former. The letter of Marmande, the 
resident managing partner, to Miller, 
informed him that Gidiere had writ- 
ten him to employ him as overseer, 
and adds:—‘I agreed with your con- 
ditions which were $100 a month, 
what will be for you eleven hundred 
dollars this year, a month having 
elapsed since the Ist of January.’ 
Overseers are not usually employed 
from: month to month, or by the 
month. Our agriculture requires 
them through the year. It is mani- 
fest these parties contemplated such 
service.” Miller v. Gidiere, 36 La. 
Ann. 201, 203. Compare Alba v. 
Moriarty, 36 La. Ann. 680. 


{a] In Brazil, it is limited to four 
years. Civ. Code art 1220. 
51. Civil codes: Ger. art 625; Que. 


art 1667; Lalande v. Aldrich, 41 La. 
Ann. 307, 6 S 28; Alba v. Moriarty, 
36. La. Ann. 680. 
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contract is terminated by the death of either 
party;°? under others, the heirs of the employer 


must continue it.>3 


[§ 179] cc. Abrogation. Domestic servants may, 
‘in the absence of a contrary stipulation, leave or 
be discharged before the end of the term.°* 
missal of the servant without cause entitles him to 


52. - Civil codes: Braz. arts 1226 
CVELD) 2M 8233s Cp Re ant  1L73e -Que. 
art 1668. 


53. Civil codes: Ch. art 1994; Col. 
art'2052; Pan. ‘Canal Z: Vart (2052. 

54. Civil codes: Braz. art 1221 (re- 
quiring notice); Ch. art 1989; Col. art 
2047; C. R. art 1170; Cuba art 1584; 


Guat. arts 1756, 1757; Hond. art 1755; 
La. Rev. art 2747; Nic. art 3001; 
Pan. art 1336; Pan. Canal .Z. art 
2047; Per. arts 1634, 11635; Ph. art 
Loss) PreeRee Sl 1487s 4Sp., art 91584; 


Ur. art 1837; De los Reyes v. Alo- 
jado, 16 Ph. 499, 


[a] A cook may be dismissed at 
any time. Bethmont v. Davis, 11 
Mart. (La.) 195. 


55. Civil codes: Ch. art 1991 (one 
month); Col. art 2049 (one month); 
Cuba art 1584 (fifteen days); Ec. art 
1982 [one month; art 1984 sets forth 
what are sufficient causes]; Hond. 
art 1755 (fifteen days); Nic. art 3003 
(eight days); Pan. art 1336 (fifteen 
days); Pan. Canal Z. art 2049 (one 
month); Ph. art 1584 (fifteen days); 
P. R. § 1487 (fifteen days); Salv. art 
1978 (one month); Sp. art 1584 (fif- 
teen days); Ven. art 1581 (two 
months); De los Reyes v. Alojada, 16 


Ph, 499. 

56. Civil codes: Cuba art 1586; 
La. Rev. art 2748; Pan. art 1338; 
Ph. vart. Losey ORs 14895 ISpsiart: 
1586; Ur. art 1839; Ven. art 1685; 
Poirier...v;  Carroll,)-35 la. Ann: 
699. 

[a] A cemetery sexton is a per- 


sonal servant subject to discharge 
for cause. Healy v. Allen, 38 La. 
Ann. 867. 

{b] Printers are laborers. Tietjen 
v. Penniman, 1 La. 267, 

{[c] Compared with common-law 
rule.—(1) “An examination of the 
Spanish authorities relative to the 
right of a mechanic to bring an ac- 
tion for damages resulting from a 
wrongful discharge discloses nothing 
which indicates that that law differs 
in any material respect from that of 
English-speaking countries. Manresa 
in his discussion of this Subject fol- 


lows the usual lines with which 
American lawyers and jurists are 
familiar. His first serious remarks, 


after outlining the scope of the sub- 
ject, refer to that portion of the 
article which seems to restrict its 
application to those who have agreed 
to work for a certain time with re- 
spect to a certain work, the limita- 
tion, ‘for a certain work,’ seeming to 
indicate, says Manresa, if taken liter- 
ally, that the persons mentioned in 
the article may be discharged at will 
when they are employed generally 
and without reference to any par- 
ticular piece of work, even though 
the hiring is for a specified time. His 
conclusion is that the wording of the 
article must not be taken so literally 
as to permit the perpetration of an 
injustice which would necessarily 
follow if, after the execution of a 
contract of hiring for a_ specified 
time, the proprietor might, before the 
designated period had _ prescribed, 
capriciously discharge the employee. 
He seems to think that the disjunc- 
tive ‘or’ should take the place of the 
conjunctive ‘and’ between the words 
‘time’ and ‘for,’ making the article 
read ‘for a certain time or for a 
certain work,’ he giving it as his 
opinion that that is the real meaning 
of the article. Continuing the dis- 
cussion, Manresa is of the opinion 
that the Civil Code not having speci- 
fied the causes which would justify 
a dismissal of the employee or the 
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as 
vice.®? 


otherwise if the 
missal involves 


Dis- 


abandonment by the latter of his con- 
tract, all matters pertaining to that 
question are left to the sound judg- 
ment of the courts. He adds that, 
along with the prohibition against 
wrongful discharge found in article 
1586, goes also the supplemental ob- 
ligation to indemnify in case of such 
discharge. He is of the opinion that 
there is no necessity for such a 
statement in article 1586 or else- 
where in the law relative to lease of 
services, inasmuch as the principles 
which it would embody are enunci- 
ated in the law of obligations as laid 
down in previous articles of the same 
Code.. He makes some comment with 
respect to the amount of damages to 
be awarded and adds that when, in 
actions based on a wrongful dis- 
charge, the evidence establishes the 
fact of wrongful discharge, the em- 
ployer shall be considered, in rela- 
tion to the injured employee, a 
‘debtor in bad faith.’ Under both the 
Spanish and American law, then, the 
action based on a wrongful discharge 
is one to recover damages for breach 
of contract.” Lemoine v. Alkan, 33 
Ph. 162, 166. (2) ‘In article 1586 of 
the Civil Code, it is declared, among 
other things, that workers hired for 


a stated time or for a specified work ]|31 


cannot be dismissed without sufficient 
cause; and this means that in case of 
the wrongful dismissal of the em- 
ployee an action for damages will lie 
against the employer. (Hicks. v. 
Manila Hotel Co., 28 Ph. 325; Knust 
v. Morse, 41 Ph. 184.) This rule, so 
manifestly consonant with the prin- 
ciples of civil law, has also of late 
years been accepted as an axiomatic 
doctrine of the English common law. 
(1 Labatt, Master and Servant, 2d 
ed., sec. 343). Garcia Palomar v. 
a de France Co,, 42 Ph. 660, 


57. Civil codes: Braz. arts 1229, 
P23 i eC he arte 1993) Colmeartucz. 0a: 
Gy KR. art 11723. Dick wv. .Canada Jute 


Co., 30 LCJur (Que.) 185; Charbo- 
ie v. Benjamin, 2 LCJur (Que.) 
[a] Carelessness. — Griffin Wie 


Haynes, 24 La. Ann. 480; Hewitt v. 
Roudebush, 24 La. Ann. 254. 


{b] Drunkenness. — Nolan Ny 
Danks, 1 Rob. (La.) 3382. 

{[c] Insubordination and disre- 
spectful conduct.—Railey v. Lana- 


han, 34 La. Ann, 426. 

{d] Marriage of servant has been 
held sufficient ground for dismissal. 
Mawson v. Burstall, 1 Que. L. 317, 
4 RevLeg 686. . 

fe] But employer must prove 
cause.—Thompson Vv. Watson, 3 
Montr. Leg. N. (Que.) 203. 

{f] Work done to satisfaction of 
contractor may be required by the 
contract. Arg. Civ. Code art 1668 
(1634); Hotchkiss v, Gretna Ginnery, 
ete, Co., 36 La, Ann: 517. 

58 Civil, codes: Braz. art 1228 
(one half); Ger. art 628 (indemnity); 
La. Rey. art 2749; Hand v. West, 28 
. L465; Bormann Vv. Thiele, 23 
- 495; Jones v. Jackson, 22 
. 112; Kessee v. Mayfield, 14 
: . 903. De Puilly vy. St. Louis 
Church, 7 La. Ann. 443; Angelloz v. 
Rivollet, 2 La. Ann. 652; Decamp v. 
Hewitt, ii Rob, (Gua. 290, 43 AmD 
204; Lartigue v. Peet, 5 Rob. (La.) 
9s ‘Nolan v. Danks, 1 Rob. (La.) 332; 
Beckman v. New Orleans Cotton 


Press Co., 12 La. 67; Orphan Asylum 
V, , Mississippi Mar. Ins. Co., 8 La. 
“The Article 2720, it is true, ac- 


cords to the laborer the whole salary 


,provision of the civil code; 


, ; Si % 


[§§ 178-178 


extra wages in some jurisdictions;°> other laborers 
may be dismissed only for sufficient cause,°> such 
incompetency, 
Wrongful dismissal entitles the laborer to 
wages for the balance of the term,°® . but it. is 


insubordination, or habitual 


servant himself is at "fault.8® Dis- 
the surrender of implements or 


contracted for, when he is discharged 
by his employer without sufficient 
cause, before the expiration of his 
time of service, but this is, as to the 
unexpired time, by way of penalty or 
damages. The privilege granted by 
the Article 3184, .§ 1, is for a specific 
object, and in the words of the Arti- 
cle for ‘the appointment of salaries | 
of the overseer, for the year last past 
and so much as is due of the cur- 
rent year.’” Scarborough v. Stinson, 
15 La. Ann. 665. 

[a] Philippines.—Knust v. Morse, 
41 Ph. 184; Aldaz'v. Gay, 7 Ph. 268 
(these decisions are not based on any 
the one 
first cited follows common-law au- 
thorities). 

[b] Quebec.—(1) Reid v. Smith, 6 
Que. L. 367; Fortier v. Allies, 3 Rev 
deLegis 208. (2) The employee may 
sue for installments of wages as they 
accrue. Robinson v. McMillan, 13 
RevLeg 565; Montreal Cotton Co. v. 
Parham, 9 RevLeg 641, 23 LCJur 146, 
17 RevLeg 351 note; Rice v. Boco- 
vitz, 9 RevLeg 639, 23 LCJur 141, 17 
RevLeg 350. 

This applies even though the 
obtains employment else- 
Shea v. Schlatre, 1 Rob. (La.) 


[d] Applied to “sugar broker.”— 
pet Lanaux, 45 La. Ann, 1343, 14 

[e] Where laborer’s compensation 
depends on amount of crop for the 
year, he must wait until the end 
thereof before suing. Woodward v. 
Gross, 24 La. Ann. 109. 

f] Where contract authorizes 
discharge if employer is dissatisfied, 
it will be enforced. Hotchkiss v. 
ee Ginnery, etc., Co., 36 La. Ann. 
517, 

[g] Prescription occurs in one 
year (Rev. Civ. Code art 3534) and 
runs from discharge. Shoemaker vy. 
Bryan, 12 La. Ann. 697. 

[h] Discharged laborer cannot 
insist on remaining on premises.— 
Beret v. Sanchez, 12 La. Ann. 

( 

{i] If the employee is taken back 
after discharge, he cannot sue until 
end of term. Chevalier v. Borie, 3. 
La. 299. 

59. Civilus.codes:,, (Braz. .anre ol2au 
(liable for damages but entitled to 
wages due); C. R. art 1171 (render- 
ing servant liable for damages); La. 
Rev. art 2750 (requiring forfeiture 
of unpaid wages and repayment of 
those received); Levy v. Friedlander, 
24 La. Ann. 439; Callehan vy. Stafford, 
18 La. Ann. 556; Hays v. Marsh, 11 
La. 369; Johnson vy. Sprigg, 12 Mart. 
(La.) 328. 

{a] In Peru the servant must fin- 
ish his term if he has received his 
Civ. Code art 1635. 

In Quebec (1) servant at 
fault entitled to no wages beyond 
date of dismissal. Nixon v. Darling, 
27 LCJur 78; Hastie v. Morland, 2 
LCJur 277; Charbonneau v. Benja- 
min, 2 LCJur 103; Webster v. Grand 
Trunk RK. Co. 14bCIur 2285) C2) ae 
does not, however, forfeit wages pre- 
viously earned. Bilodeau v. Sylvain, 
4 L. C, 26. Compare Kessee v. May- 
field, 14 La. Ann. 90. CS) a resis 
though the person hired, is entitled 
when discharged to wages, for the 
time he has served, he is liable for 
damages which may have resulted 
from his wrongful acts, and these 
damages may be deducted from his 
wages. Trop. Louage 867. Pothier, 
Louage 174.” Taylor v. Paterson, 9 
La. Ann. 251, 252. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§§ 179-182] 


buildings used by the laborer.®° 
[§ 180] dd. Wages. 


do so, the courts will fix it.%? 


the current and previous years.®* 


[§ 181] (d) Locatio Conductio Operis—aa. Nature. 
undertakes for a 
money consideration ‘‘to supply the other, not with 
labor, but with the result of labor.’’® 
contribute materials as well as labor and then only 


In this form the contractor 


60. Civil codes: Cuba art 1587; 

Hond. art 1668; Pan. art 1339; P. R. 
§ 1490; Sp. art 1587. 
' Philippines.—(1) Civ. Code 
art 1587. (2) “Under the law pre- 
vailing in this country the contract 
of employment is considered to. be 
effectually ended in every case by the 
discharge of the employee, whether 
rightful or wrongful; and in con- 
formity with this, the employer is 
given the right to dispossess the dis- 
charged employee at once of any 
property of which the latter may 
have had possession by virtue of the 
employment.’ Palomar v. Hotel de 
France Co., 42 Ph. 660, 670. 


61. Civil codes: Cuba art 1544; 
Pan. earted' 296) sehecart- 15144". Ps R. 
§ 1447; Sp. art 1544. 
~762.. Civil -codes:. Are: arts -1661 
(262%) L662) (1628)4 Ger, art’ 612) 
Ur. art 1834. 

[a] Philippines.—(1) ‘In the ab- 


sence of an agreed price between the 
physician and the patient, the latter 
must be compelled to pay to the 
former a reasonable and just re- 
muneration, the amount of which 
shall be fixed by the trial judge in 
his decision according to the claims 
made and approved by the litigants 
and either with or without expert 
testimony. Hence, in the case of a 
contract for hire of services such as 
those rendered by a physician to a 
sick person, where no rate has been 
fixed the courts shall determine an 
equitable one according to the uses 
and customs of the place.” Imperial 
v. Alejandre, 14 Ph. 203, 207. (2) 
“Domestic services are always to be 
remunerated, and no agreement may 
subsist in law in which it is stipu- 
lated that ‘any domestic service 
shall be absolutely gratuitous, un- 
less it be admitted that slavery may 
be established in this country through 
a covenant entered into between the 
interested parties.”” De los Reyes v. 
Alojado, 16 Ph. 499, 502. 

[b] Spain.—‘‘A contract for the 
lease of work or services under the 
provisions of this article which is in 
accordance with what has already 
been determined in law 1, title 8 of 
partida 5, consists in one of the par-~ 
ties binding himself to execute some 
work, or to render a service to the 
other for a certain price, provided 
that the latter exists, as held by the 
supreme tribunal, not only when it 
has been expressly agreed upon but 
also when it is fixed by the custom 
and usage of the place in which such 
services are _ rendered.” Sentence 
Supr. Trib. Oct. 18, 1899 [quot Im- 
perial v. Alejandre, 14 Ph. 203, 207]. 


68. Civil codes: Bol. art 1182; 
Cuba art 1584; Dom. art 1781; Ec. 
art 1986; Guat. art 1755; Hay. art 


1551-7 Hond. ‘art’ 1761; Per, art 16335 
Ph. art 1584; P. R. § 1487; Que. art 


1669; Salv. art 1783; Sp. art 1584; 
Rom. art 1472. 
64. [a] Roman law.—Sohm Inst. 


Rom. L. (Ledlie 3d ed) p 405 (where 
it was further observed: “Such would 
be a contract concluded with a com- 
mon carrier (concerning either per- 
sons or goods), a contract to do 
repairs or alterations, or a contract 
to manufacture something. In these 
cases it is not enough to supply a 
certain quantum of labour: a tailor 
who undertakes to repair a coat does 
not fulfil his contract by merely. de- 


Although the law requires 
the wage to be fixed,®! still, if the parties fail to 
In the absence ot 
contrary proof, the employer’s word is accepted as 
to the amount of the wage and its payment during 


~charge 
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is he liable for destruction of the work before com- 


fault.°° Under 


Both contractor 


He may | ten years from 


accepted a lump 


voting a certain number 6f hours to 
the job; he must actually*produce the 
promised result. Here the person 
who promises to find the labour is, 
at the same time, the master, i.e. 
he is himself the employer of the 
labour. He is not bound to obey the 
orders of the other party and to fol- 
low his instructions in regard to the 
manner of carrying out the work. 
All he is bound to do is to produce 
the desired result. Hence the party 
who promises to find the labour is 
called in this instance the conductor 
operis; he has, as it were, hired the 
job (opus); he employs the labour in 
lieu of the other who is more prop- 
erly concerned in the opus. The 
party who receives the result of the 
labour is called the locator operis, 
because he has, as it were, let the 
opus to the other party’’). 

[b] Civil codes: Ger. art 631; Jap. 
Eee La. Rev. art 2756; Mex. art 

65. Civil codes: Arg. arts 1663 
(1629), 1664 (1630); Belg. arts 1787, 
1788; Bol. arts 1192, 1193; Braz. arts 


1237, 12385) Ch? art ~1996; Col. “art 
2053; Cuba arts 1588, 1589; Dom. 
arts h(87, VAUs8s) “Hes Fart. 1988" (Rr: 


arts 1787, 1788; Hay. arts 1556, 1557; 
ond, art’ 1762" It wart. 1635¢eela- 
Rev. arts 2757, 2758; Neth. arts 1640, 


1641 5s" Pani-carts' 1340, 1341; Pan. 
Canal Z. art 2053; Per. arts °1640, 
1641; Ph. arts 1588, 1589; P. R. §§ 
1491, 1492; Que. art 1684; Salv. art 
1784; Sp. arts 1588, 1589; Ur. arts 


1840, 1842; Ven. art 1694; Rom. arts 
478, 479. 

[a] Special contract.—‘‘As a gen- 
eral principle, in the absence of ex- 
press agreement, the contractor must 


bear the loss from destruction of 
work under way, even in case of un- 
avoidable accident, the rule in this 
jurisdiction being expressed in arti- 
cle 1589" of othe) Civile ‘Codes. 4) 2 In 
this instance, however, the parties 
have not left their liability to the 
general principles of law, but have 
made their own rule, dividing the re- 
sponsibility so that while the con- 
tractor Should remain answerable for 
all damage from outside pressure on 
the structure from wave and rock 
revetment, the Government assumed 
of repairing ‘the breaks 
caused by pressure trom the inside 
fill.’ Atlantic, ete, ‘Co. v. Insular 
Govt.,, 10 Pho 1665 71, 

66. Civil codes: Ch. art 1996; Col. 
art 2053; Ec. art 1988; Pan. Canal Z. 


ar aeee Salv. art 1784; Hond. art 
67. Civil codes: Belg. arts 1789, 


1790; Bol. art 1194; Braz. art 1239; 


Chart, 19963 Col. art—-2053% Cuba ‘art 


1590; Dom. arts 1789, 1790; Ec. art 
1992; Fr. arts 1789, 1790; Hay. arts 
1558, 1559; Hond. art 1762; It. arts 
1636, 1637; La. Rev. arts 2759, 2760; 


Neth. arts 1642, 1643; Nic. art 3050; 
Pan, art 1342; Pan. Canal Z. art 2053; 
Rer. yart) 164350Rs) R81 1493; (Sp. art 
15905 ‘Ur. art “1841; Ven. art 1695; 
Ph. art 1590); Rom. art’ 1480; “Salv. 
art 1788; Tuason vy. Zamora, 2 Ph. 305. 

[a] Quebec.—Civ. Code art 1685 
[contra if the work was to have been 
completed and delivered as a whole, 
art 1686]; Rozetsky v. Beullac, 2 Que. 
Super, 482. 

68. Civil codes: Belg. art 1792; 
Bol. art 1195; Braz. art. 1245 (five 
years); Ch. art 2003 (3); Col. art 


pletion, unless the latter is due to the owner’s 


some codes the transaction is a 


sale where the contractor furnishes the materials 
or the principal part of them.** One who contributes 
labor only is entitled to payment, notwithstanding 
such destruction, if it was not due to his fault.®7 
[§ 182] bb. Obligations and Rights of the Parties. 


and architect of a building are 


lable for defects in their work causing ruin within 


completion.*® Neither, if he has 
sum for work to be done accord- 


2060 (3); Cuba art 1591; Dom. art 
L792 He, arts 995 (3) "19965 ere art 


1792; Guat. art 1768 (five years); 
Hay. art 1561 (five years); Hond. art 
TCO A CS) ee Cerart: 4639s MaNethie ane 
NeAoseeanwart, 13430. Pan, Weanealends. 
art 2060 (3); Per. art 1644 (five 
years); BP. BR.) $y14943.Salv. art, 17.91 
Ge Spee arceooiten. Ui ance loam 
Ven. art 1697; Que. art 1688; Rom. 
art 1483. 

{a] Dounisiana. — (1) Rev. Civ. 


Code arts 2762, 2770; Powell v. Mark- 
ham, 18 La. Ann. 581, 582 (the con- 
tractor “is not liable for unfitness of 
soil or for the refusal of the owner 
to have the excavations in the soil 
properly prepared for the building’); 
Fossier v. Herries, 2 La. 490. (2) 
“Under the Napoleon Code, the under- 
taker is liable even when the building 
crumbles in consequence of a defect 
in the soil on which he has erected 
it. Our legislators, in adopting the 
provisions of the French Code on this 
subject, have thought proper to leave 
out that part of it which thus ex- 
tends his liability, restricting it en- 
tirely to the case where the loss 
results from defects in the workman- 


ship. Civil. Code, ‘art: 2733. Nap. 
Code, art. 1793. Rogron’s Comment. 
p. 357. In the present case, the pre- 


sumption resulting from the cracks 
in the walls, that the house was 
badly constructed, is rebutted by the 
concurrent testimony of the wit- 
nesses examined on the trial.”  Fre- 
mont v. Harris, 9 Rob. (la.) 238, 25, 

{b] WPhilippines.—(1) Civ. Code 
art 1591; Limjap v. Machuca, 38 Ph. 
451; Bosque v. Yu Chipco, 14 Ph, 95. 
(2) Held inapplicable to minor de- 
fects. Choy v. Heredia, 12 Ph. 259. 
Quebec.—(1) Civ. Code art 
Martel v. Syndics, 11 Montr. 
8254 Shaw v. St. “Houis, 1 
Leg. N. 65. (2) Architect 
held responsible, although plans made 
by another before he took charge. 
Scott v. Cathedral, 1 LCLJ 63. Com- 
pare Wardle v. Bethune, 12 LCJur 
321, 4 RevLeg 68. 

fd] “fhe reason for the provision 
is very clear. The delivery of the 
thing and the examination made of 
it are not sufficient to warrant the 
supposition that the lessee had an 
opportunity to arrive at a _ perfect 
knowledge of all the defects the thing 
may contain. On the contrary, rather 
is it probable that such defects will 
not be manifest at first, and that they 
can be detected only by the lapse of 
time. As this consideration forces 
itself upon us from the very nature 
of things, it is both prudent and just 
to fix a period of time during which 
the lessor may be held to account, 
and not to conclude that the fact 
of the acceptance implies, on the part 
of the lessee, a waiver of actions 
which, at that moment, it cannot be 
known whether or not he will have 
occasion to bring.” 10 Manresa 
Comm. Civ. Code (1908) p 700 [quot 
Limjap v. ‘Machuca,, 38) )Ph,., “451, 


454]. 

{e] Where the owner selects the 
workman, the contractor is not lia- 
De Lambre v. Williams, 36 La. 


; Hamilton v. Hurst, 5 La. 


If the work is defective, the 
owner may demand rescission, reduc- 
tion in price, or damages. Civil 
code: Ger, art 635. 
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ing to approved plans, may claim more for higher 
materials or labor unless the plans are changed 


The contractor is 
work.“® Laborers 


by consent. H 
employees’ 


due from him to the contractor." 
Price. 


be taken.7? 
Payment. 


codes: Arg. art 1667 

artewdios;.  israZ, are 
. art 2003 .(1);° Col. art 2060 
Cuba art 1593 Dom. art. 17935 
Ee. arts 1995 (1), 1996; Fr. art 1793; 
Guat. art 1769; Hay. art 1562; Hond. 
Ort WoO NL): wht. part “1640; tua) Rev. 
art 2763; Neth. arts 1645, 1646; Pan. 
art.1645; Pan. Canal. Z. art 2060°(1); 
Per. art 1645 (partial); Ph. art 1593; 
P. R. § 1496; Que. art 1690; Sp. art 
TH98 Uri tart 1845; Rom. jart) 1393; 
Salv. art 1791 (1); Ven. art 1698. 

[a] Owner liable for extra work 
done with his apparent approval. 
Mathias v. Lebret, 10 Rob. (la.) 94; 
Doyle v. Ryan, fn) Rob. (la.) 402; 
Perey v. Peyroux, 5 Rob. (La.) 179. 

{b] Consent presumed where 
owner furnished materials. Andrews 
v. Jacobs, 4 La. 101. 


{c] Not available to subcontrac- 
tor.—Robert v. Chartrand, 3 Que. 
Super. 339. 

70. Civil codes: Arg. art 1665 
GCs) ce Belen ,art, wig Cuba. art 
1596" Mir lart 1797 Guat. .art ai733 
Eavalart sooo ondmant, LG %on ku, 
art 1644; La. Rev. art 2768; Neth. 
art ,L6495)) Pan... arty 138435) Per.) art 
1649 Ph, “art 1596; P. R. § 1499; Sp. 


art 1596; Ur. art 1850; Ven. art 1702; 
Dom. art 1797; Rom. art 1487; Swee- 


ney v. Murphy, 32 La. Ann. 628; 
Riley v. State Line SS. Co., 29 La. 
Ann,, 791, 29.:AmR “249; Peyton. :v. 
Richards, 11 La. Ann. 62. See Ma- 


nilla R. Co. v. La Compania Transat- 
lantica, 38 Ph. 875. 

{a] But owner is responsible 
where he exercised control for em- 
ployee’s injuries to third parties. 
Davie v. Levy, 39 La. Ann. 551, 2 S 
395, 4 AmSR 225; Gallagher v. South- 
western Exposition Assoc., 28 La. 
Ann. 943; Bechnel v. New Orleans, 
Cle cht. CO, 28) la, Ann. “bi22s(Camp 
v. St. Louis Church Wardens, 7 La. 


Ann. 321. 

71. Civil’ codes: Belg. art 1798; 
Bol) art, i198" Ch. art<20038.(5) siCol; 
art 2060 (5); Cuba art 1597; Dom. art 
1798; He. arts 1995 (5), 1996; Fr. art 
User Guat..ant L774; Hay. art, 15675 
Fond arceuiG9 (oy it. arth 16450 dua, 
Rev. arts 2770, 2772, 2778; Neth. art 
1650); Nie:- art .2008. (5); Pan. )art 
1849; Pan. Canal Z. art 2060 (5); 
Perevarte LOpOrn 2D sart plbot: Pio. 
§ 1500; Que. art 1697 [excluding all 
direct action against the owner; arts 
1697a-1697d provide a summary 
method of enforcing the workman’s 
Claimiliysalva ranted tome. (bs Ur art 
1851; Ven. art 1703; Miller v. Brigot, 


8 La. 533; Uy. |) Tam. v., ueonard, 30 
Ph. 471. Note analogy to the “Me- 
chanics’ Liens” of American law, 
probably suggested by this. See 


Mechanics’ Liens § 320 


72. Civil codes: Ch. art 1997; Col. 
art 2054; Ec. art 1989; Ger. art 632; 
Pan. Canal Z. art 2054; Salv. art 
1785; Ven. art 1692. 

[a] Louisiana. — (1) Quantum 
meruit. Clark v. Kemper, 3 Rob. 10; 
Dyer v. Seals, 7 La: 1313 Joublane 


v. Daunoy, 6 La. 656. 
of value admissible 


(2) Bvidence 
in action for 


and 
supplying a contractor paid by a lump sum are 
limited in recovery from the owner to the amount 


Where no price has been fixed, it is pre- 
sumed that the parties intended what is usually 
paid for such work; or the judgment of experts may 


In the absence of contrary agreement 
or custom the price must be paid on delivery,"° 

but payment for work by piece or measure may be 
required proportionately by installments and raises 
the presumption that each part paid for is satis- 


MODERN CIVIL LAW 
factory.’* 


responsible for 


materialmen | who works on 


applies.*® 


tect, 


Collings v. Hamilton, 14 La. 


art; 1670 


price. 
RR 


73. Civil codes: ‘Arg. 
(1686); Cuba art 1599; Ger. art 641; 
Jape art, 68e7 Panrart 1361}; Ph art 
1599; Pris §,15025+Sp, art 15995 Wr: 
art 1853; Ven. art 1606; Nic. art 3070. 


74 Civil codes: Arg. art 1673 
(1639); (Bele, art. 179s Cubarart 
15925 Domusart L79L; Bic: arth b993- 


Fr. art 1791; Ger. art 641; Hay. art 
1560; It. art 1638; La. Rev. art 2761; 
Neth. art 1644; Pan. art 1344; Ph. 
art 1592; P. R.-§ 1495; Que. art. 1687; 
Salv. art 1789; Sp. art 1592; Ven. art 
1596; Rom. art 1482. 


75. Civil codes: Arg, art 1668 
(1634); Cuba art 1598; Pan. art 1350; 
Pane’ o159'3- ORs "Rr ga Lools eps rane 


1598; Ven. art 1705. 

[a] One who expresses satisfac- 
tion is thereafter estopped from 
claiming damages for defects. De 
Lambre v. Williams, 36 La. Ann. 330. 

[b] Express agreement necessary 
for third pe s approval, Taylor v. 
Pierce, 20 Ph. 1038. 

76. Civil codes: Cuba art 1600; 
Gers art: 647; Pan. art 1352;-Ph. ‘art 
1600;.P. R. § 1508; Sp. art 1600; Ur. 
art 1854; Ven. art 1707. 

“The defendant admits that on the 
6th of October there was some money 
due the plaintiff and whether this 
money was due upon the note in ques- 
tion or for repairs to the truck seems 
immateriai; the plaintiff would, in 
either case, have the right of the re- 
tention of the truck until the amount 
due was paid or tendered him. (Ar- 
ticles. 1600 and 1866, Civil Code).” 
Bachrach Motor Co., Ine. v. Mendoza, 
43 Ph. 410, 412. 

This is the probable source of the 


artisan’s lien at common law. See 
Liens 26. C.J: p 661. 

77. Civil codes; Are. art: 1672 
(1638); Belg. art 1794; Bol. art 1196; 


Braz. art 1247; Cuba art 1594; Dom. 
art 14943 He. arth 19915 Br. art.1794; 
Ger. art 649; Guat. art 1770; Hay. 
art 1563; Jap. art 641; La. Rev. art 
2765; Neth. art 1647; Pan. art 1346; 
Per. cartil64635 Phiartet5o94> “PLR: 
§ 1497; Que. art 1691; Salv. art 1787; 
Sp. art 1594; Ur. art 1847; Ven. art 
1699; St. Mary’s Wholesale Fruit, 
etc., Co. v. New Orleans, 47 La, Ann, 
205, 16 S 831; Forrest v. Caldwell, 
5 La. Ann, 220. 

“There is something novel in this 
provision of.our law, thus giving a 
right to one of the parties to a con- 
tract, to annul it ad libitum. It is 
perhaps, however, founded in wisdom, 
considering the uncertainty of titles 
to real estate in this country, arising 
from the multifarious tacit mort- 
gages and privileges, established by 
law, and the formalities required, to 
render valid, a forced sale under exe- 
cution, &c. But when a party avails 
himself of this right, the use of it 
must be considered as putting an end 
to the contract in all its parts and 
relations; and authorizes a valuation 
of the expense and labor incurred by 
the undertaker, by other evidence 
than that of the written contract 


thereof until paid."® 
at any time by reimbursing the contractor for labor, 
expenses, and expected profits.”? 
sults from the death of one to whom the work was 
intrusted for his ‘personal qualifications, or from 
other causes independent of his will, a similar rule 


[§ 183] cc. Termination. 
contractor, 
tract; but upon the owner ’s or employer’s death, 
the contract is understood to continue with his heirs. 
who may terminate it only as he could.*° 


[§§ 182-183 


Work to be done to the owner’s satis- 
faction is understood as subject to expert approval 
and a disinterested one’s decision is final.*® 


One 
movables may retain possession 
The owner may stop the work 


If stoppage re- 


The death of the archi- 


or laborer terminates the eon- 


itself. The expressions of the law 
clearly evince .an intention in the 
legislators, that this should be the 
effect produced by the abrogation of 
the bargain. And we are unable to 
see the arguments of counsel, in the 
same force in which they seemed to 
operate on their minds, drawn from 
the probable injustice and faithless- 
ness of undertakers in the execution 
of their work, whenever they discov- 
ered that they had made a bad bar- 
gain, in orfer to compel proprietors 
to cancel it. There is, perhaps, as 
much probability that the latter 
might be induced to make an im- 
proper use of their power, when they 
discovered that they had agreed to 
pay too much. The amount stipu- 
lated in a contract thus avoided, may 
be correctly used as a means to ascer- 
tain the just value of the work per- 
formed; but ought not to be consid- 
ered in exclusion of all other testi- 


mony.” Villalobos v. Mooney, 2 La. 
331, 332. “As Manresa points out 
(Vol. 10, p. 705), building contracts 


differ from.all others in that the 
right of the owner to abandon his 
purpose is absolute. The contractor 
cannot insist upon completing the 
contract and enforcing payment of 
the full amount of the contract price. 
The right of the owner to desist be- 
ing absolute, it follows that its exer- 
cise cannot be made to depend upon 
whether the contract price has or has 
not been paid in advance, wholly or 
partially, and if the total amounts 
paid the builder at the time the 
owner elects to abandon the pro- 
jected building are more than sufli- 
cient to reimburse him for his out- 
lay and to indemnify him for the loss 
of his prospective profit, the builder 
must be subject to an action for the 
recovery of the difference between the 
amounts received by him and those 
which he would have been entitled to 
recover under article 1594 had no pay- 
ments been made him at the time of 
the abandonment of the project by 
the owner.” Adams v. Sociedad 
Naton, 39 Ph. 838, 845. 


[a] Evidence for estimating prof-- 
its must be produced. Moore v. 
Howard, 18 La. Ann. 635. 

78. Civil codes: Cuba art 1595; 
Pan?) arto L34%; ~ehiy art 1695.00 Pr Res 
§. 1498; Sp. art 15965.. 

79. 4 Justinian Code X, LXV; 


Civil codes: Arg. art 1674 (1640); 
Belg. art 1795; Bol. art 1197; Ch.. art 


2005; Col. art 2062; Ee. art 1997; Fr. 
art 1795; Guat. art 1771; Hay. art 
1564; It. art 1642; Neth. art 1648; 


Nic. art 3066; Pan. Canal Z. art 2062; 


Per. art 1647; Rom. art 1485; Salv. 
art 1798; Ven. art 1700. Contra Que. 
arts 1692, 1693. 

[a] Douisiana. — (1) Rev. Civ. 


Code art 2766 (authorizing the heirs 
to continue, with owner’s consent). 
(2) But the refusal to give such con- 
sent is not a ground for damages. 
McCord v. West Feliciana R.' Co., 
La. Ann, 285. 

80. Civil codes: Arg. art 1640; Ch. 
art 2005; Col. art 2062; He. arts 1985, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


ae 


~ 


§§ 184-185] 


{§ 184] dd. Special Form. 


tract of locatio et conductio.** 


Carriers are liable to the same’ extent as inn- 
keepers,®? and also for loss or damage to goods 
received for carriage unless proved to have resulted 
from a fortuitous event or force majeure.** 
of a child en route does not increase price of 
mother’s passage, although her pregnancy was un- 


1997; Guat. art 1772; Nic. art 2005; 
Pan, Canal Z. art 2063; Que. art 1694; 
Salv. arts 1782, 1793. 

81. Radin “Fundamental Concepts 
of the Roman Law” 13 Cal. L. Rev. 
p 130 (“That other modern example 
of the locatio-conductio, the contract 
of transportation, would scarcely 
have seemed to the Romans a matter 
of first-rate moment. It was essen- 
tially a type of locatio conductio 
operis, i. e., the conductor undertook 
to get a job done, the job being the 
bringing of certain articles to a 
specified place. The largest contracts 
of this sort were probably made with 
the government in connection with 
the annona, the public food supply of 
the city of Rome. Yet, even here, 
Romans would have found much of 
our modern law of carriers intelligi- 
ble, because of their familiarity with 
a system of transportation compar- 
able on a small scale with our own. 
Maritime commerce was one of the 
great industries of the Hastern Medi- 
terranean and had been so for mil- 
lenia before Justinian. Bottomry 
bonds, marine insurance, responsi- 
bility of carriers, were present not 
merely in germ but in a fairly devel- 
oped form. These things, to be sure, 
the Roman system took over as it 
found them, and just as the common 
law did in the case of the law mer- 
chant, the Roman law observed the 
wise policy of letting immemorial 
customs alone. A very Special rule, 
for example, the Rhodian law of jetti- 
son, lex Rhodia de iactu, forms a title 
by itself in the Digest (14, 2) and has 
survived almost unchang ‘ed into our 
system’). 

Civil codes: Belg. art 1782; 
Bol. art 1185; Cuba art 1601; Dom. 
art 1782; Fr. art 1783; Guat. art 1762; 
Plays art .15522. Bond. art: 1779); " It. 
art 1629; La. Rev. art 2751; Pan. art 
ioc er. Art. Losi eh. art «16014: 
P. R. § 1504; Que. art 1672; Rom. art 
1473; Sp. art 1601; Ven. art 1686; 
Maxwell v. Southern Pac. R. Co., 48 
ua, Ann.- 385, 19S 237. 

[a] But a sleeping car company 
has not the innkeeper’s liability for 
baggage. Smith v. Pullman’s Palace 
Car Co., 5 RevdeJur (Que.) 423. 

83. Civil codes: Belg. art 1784; 
Bol. -art. 1187; Ch. arts’ 2015, 2016; 
Colmarts 12072; 22073 5:,C. Re parts L177; 
1180; Cuba art 1602; Dom. art 1784; 
Ee. art 2007; Fr. art 1784; Guat. art 
1764; Hay. art 1554; Hond. art 1780; 
It. art 1631; La. Rev. art 2754; Nic. 
art 3099; Pan. art 1354; Pan. Canal 
ZG arts- 2072, 207383 Perr, art -1639; 
Phe cart. 16023) 2 “Ro 8= 1505; “Que. 
Bre Ono Salva arcs 1800.) SD. vaAre 
1602; Ven. art 1687; Rom. art 1475; 
Maxwell v. Southern Pac. R. Co., 48 
La. Ann. 385, 19'S 287; Williams v. 


Morgan, 32 La. Ann. 168; Levois v. 
Gale, 17 La. Ann. 302; Logan v. 
Pontchartrain’ Ry "Co! 14 Rob: ‘Cla.) 


24, 43 AmD 199; Lobdell v. Bullitt, 
13 La. 348, 38 AmD 567; Tan Chiong 
Sian v. Inchausti, 22 Ph, 152; Huston 
Vv. Grand: Trunk’ *R; 'Co,) 7/3) “LCdur 
(Que.) 269. 

“In order that a thing may be 
transported, it must be delivered to 
the carrier, as the Code says. From 
the time it is delivered to the car- 
rier or shipper until it is received by 
the consignee, the carrier has it in 
his possession, aS a necessary condi- 
tion for its transportation, and is 
obliged to preserve and guard it; 
wherefore it is but natural and logi- 
cal that he should be responsible for 
it. The Code discovers in the rela- 


Carriage or trans- 
portation is another phase of this form of the con- 
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Lien. 


It. Societa; 


Birth | Compafia)—(1) 


tion of all these elements the factors 
which go to make up the conception 
ot a trust, and, taking into account 
that the delivery of the thing on the 
part of the shipper is unavoidable, if 
the transportation is to take place, 
esteems that, at least in certain re- 
spects, Such trusts are necessary.” 
10 Manresa Comm. Civ. Code p 1773 


vaae VusiConweya iplia tebe aes 0 0. 
[a] Mlustrations.—(1) “It is un- 
questionable that the defendants 


Glicerio Ipil and Justo Solamo were 
the carriers of the said P 450 belong- 
ing to the plaintiff, and that they 
received this sum from the latter for 
the purpose of delivering it to the 
store of the town of Catmon, to which 
it had been consigned. Under such 
circumstances, said defendants were 
the depositaries of the money. . 
The said two defendants being the 
depositaries of the sum in question, 
and they having failed to exercise 
for its safe-keeping the diligence 
required by the nature of the obliga- 
tion assumed by them and by the cir- 
cumstances of the time and the place, 
it is evident that, in pursuance of the 
provisions of articles 1601 and 1602, 
in their relation to articles 1783 and 
1784, and as prescribed in article 
1770, of the Civil Code, they are lia- 
ble for its loss or misplacement and 
must restore it to the plaintiff, to- 
gether with the corresponding inter- 
est thereon as an indemnity for the 
losses and damages caused him 
through the loss of the said sum.” 
War, Con -veurpil eA ens 70, Toe Wako. 
(2) “Counsel for appellants contends 
that the loss of the rice was due tu 
the sinking of the boat on which it 
was loaded, as a result of a strong 
wind which struck her as she was en- 
tering the port of San Fernando; and 
that appellants should not be hela 
responsible therefor, the loss having 
resulted from an act of God (fuerza 
mayor) or an unavoidable accident 
(caso fortuito), and without blame 
upon their part. We do not think, 
however, that the evidence in sup- 
port of appellants’ claim that the 
loss of the rice was the resuit of an 
act of God or an unavoidable acci- 
dent is satisfactorily established; 
and, as.appears from an examination 
of the above-cited article of the code, 
the burden of proof in this regard 
rested upon the defendants.” Chan 
Keep v. Chan Gioco, 14 Ph. 5, 6. 
[b] Specific acts of negligenca 
must be proved.—Smith v. Pullman’s 
Palace Car Co., 5 RevdeJur (Que.) 


423. 

[ec] Carrier held not liable.—Mc- 
Cranie v. Wood, 24 la. Ann. 406; 
Medina v. Hanson, 17 La. Ann. 290; 
Cochran v. The Cleopatra, 17 La. 
Ann. 270; Medley v. Hughes, 11 La. 
Ann. 211; Shackleford v. Wilcox, 9 
La. 33; Hunt v. Morris, 6 Mart.‘(la.) 
676, 12 AmD 489. 


{d] Limitation of liability.—H. E. 
Heacock Co. v. Macondray, 42 Ph. 
205; Freixas v. Pacific Mail SS. Co., 


42 Ph, 198. 

84. Civil codes: Ch. art 2017; Col. 
art 2074; La. Rev. art 2753; Nic. art 
3119; Pan. Canal Z. art 2074. 

85. Civil codes: Ch. art 2020; Col. 
art 2077; Pan. Canal Z. art 2077. 


86. C. R. Civ. Code art 1182. 

87. Civil codes: Arg. art 1682 
(1648); Aust. art 1175; Belg. art 
1832; Bol. art 1200; Braz. art 1363; 
Chitart 20535"ColV art 2079; CR, art 
1196; Cuba art 1665; Dom. art 1832; 
Ec. art 2040; Fr. art 1832; Ger. art 


known to the carrier.®* 
nated by the death of either party.*® 
The carrier has a lien on the goods for 
freight and other charges.*¢ 

[§ 185] c. Societas (Fr. Société; Ger. Gesellschaft; 
Port. Sociendade; 


[40 C.J.] 1399 


The contract is not termi- 


Sp. Sociedad or 


Nature. This is a contract of two 


or more parties to combine property, money, or in- 
dustry for a common purpose and share profits.’’ 


705; Guat. art 1776; Hay. art 1601; 
Hond. art 1782; It. art 1697; Jap. art 
667; La. Rev. -art 2801; Mex. art 
2219°" Neth. “art 1655; Nic. art: 31703 
Pan. art 1356; Pan. Canal Z, art 2079; 
Per art. 16525 Ph. art-l665s) {Po oR? 
§ 1567; Port. art 1240; Que. art 1830; 
Rom. art 1491; Salv. art 1811; Sp.-art 
1665; Ur. art 1875; Ven. art 1708; 
Compania Agricola de Ultramar v. 
Reyes, 4 Ph. 2; Prautch v. Hernan- 
dezat eens 705. 

“The essential. points upon which 
the minds of the parties must meet in 
a contract of partnership are, there- 
fore, (1) mutual contribution to a 
common stock, and (2) a joint inter- 
est in the profits. If the contract 
contains these two elements the part- 
nership relation results, and the law 
itself fixes the incidents of this re- 
lation if the parties fail to do so. 
(Civil Code, secs. 1689, 1695). We 
have found as a fact that money was 
furnished by the plaintiff and re- 
ceived by the defendant with the un- 
derstanding that it was to be used for 
the purchase of the cascoes in ques- 
tion. This establishes the first ele- 
ment of the contract, namely, mutual 
contribution to a common _ stock, 
The second element, namely, the in- 
tention to share profits, appears to 
be an unavoidable deduction from the 
fact of the purchase of the cascoes 
in common, in the absence of any 
other explanation of the object of 
the parties in making the purchase 
in that form, and, it may be added, in 
view of the admitted fact that prior 
to the purchase of the first case, the 
formation of a partnership had been 
a subject of negotiation between 
them.” Fernandez v. De la Rosa, 1 
OME, TOTS: 

[a] Roman law.—(1) ‘‘There does 
not seem to be any definition of so- 
cietas in Roman law. Definitions by 
modern civilians will be found in the 
introductory chapter of Lindley.” 
Williams Inst. Justinian Illustrated 
by Eng. L. 220. (2) ‘Although 
the Roman law lacks a definition of 
partnership, its elements are given in 
Code, 4,''37, 1;/Inst. 35:25, 22? “2° Sher- 
man Rom. L. in Mod. World (2d ed, 
1922) p 353 § 795 note 104. (3) “So- 
cietas is a contract whereby two or 
more persons bind themselves to the 
mutual performance of certain acts 
with a view to a common purpose.” 


St Inst. Rom. L. (Ledlie 3d ed) 
p : : 
[b] Compared to Anglo-American 


partnership.—“As points of contrast 
in Roman and Pnglish law. (1) So- 
eletas was a more extensive term 
than partnership; it included both 
the partnership and the joint stock 
company of Inglish law, which fall 
under different Acts, the Partnership 
Act, 1890, expressly excluding com- 
panies from its operation. (2) There 
was no limit to the number of part- 
ners in Rome; in England, since the 
Companies Act, 1862 (25 & 26 Vict. 
ec 89), partnerships of more than ten 
persons formed for the purpose of 
banking, and partnerships of more 
than twenty persons formed for the 
purpose of carrying on any other 
business for gain, must be registered 
under the Act (with certain excep- 
tions), and if not so registered are 
illegal. (3) Roman law did not allow 
the bringing of an action in the name 
of a public officer; this is allowed in 
England in certain cases, e. g¢., bank- 
ing companies governed by 7 Geo. IV 
ec 46, but only where a statute gives 
such authority, for the members of 
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There are two kinds of members or socii, namely, | ‘‘capitalist,’’ who contribute money or other prop- 


a partnership cannot vest a right of 
action in one of themselves for con- 
venience (Evans v. Hooper, 1 Q. B. D. 
45). It is also allowed by the Court 
in cases where one person is ap- 
pointed as a representative of numer- 
ous identical interests, R. S. C., 1883, 
Ord: xvi r 9... (4) In. societas. one 
partner could generally bind another 
only by express mandatum from the 
latter (Sandars on par. 2 of this 
Title). The English rule is that 
every partner is an agent of the firm 
and his other partners for the pur- 
pose of the business, of the partner- 
ship; and the acts of every partner 
who does any act for carrying on in 
the usual way business of the kind 
carried on by the firm of which he is 
a member bind the firm and his 
partners, unless the partner so acting 
has in fact no authority to act for 
the firm in the particular matter, and 
the person with whom he is dealing 
either knows that he has no au- 
thority or does not know or believe 
him to be a partner. No limitation 
of authority will avail a dormant 
partner as to things within the ordi- 
nary authority of a partner (Watteau 
v. Fenwick, [1893] 1 Q. B. 346). Ro- 
man law did not recognise this im- 
plied agency (Hunter, 521), and this 
explains why there is so little in the 
Roman texts about the most impor- 
tant point in English law, the relation 
of partners to persons not partners. 
Roman law dealt almost exclusively 
with the relations of partners inter 
se. (5) Consideration was not neces- 
sary eo nomine for the establishment 
of societas as it is for a partnership, 
any contribution in the shape of capi- 
tal or labour being sufficient consid- 
eration (Lindley, bk. iic 1. See note 
to Tit. XXII). A societas could not, 
however, exist unless all the part- 
ners were to receive some profit from 
it (Dig. xvii. 2, 29, 2), and this pros- 
pect of profits was no doubt equiva- 
lent to consideration. (6) It is doubt- 
ful whether there was in Roman law 
anything corresponding to the quasi- 
partnership or dormant partnership 
of English law, for which see Lind- 
leyaubice diy Ci. Ss” Lain), in Roman 
law partnership matters were not as- 
signed to any particular tribunal; in 
England by the Jud. Act, 1873, s 34 
(3), causes and matters relating to 
the dissolution of partnership or the 
taking of partnership accounts are 
assigned to the Chancery Division. 
(8) In Roman law the beneficium 
competentie (for which see note to 
Bk. IV Tit. VI 37) applied in actions 
between partners; there is no such 
privilege in English law. (9) No 
stipulation that a heres should suc- 
ceed as partner was good, except in 
societas vectigalium. (Dig. xvii 2, 
59); there is no such restriction in 
England. (10) Dissolution by a part- 
ner becoming an alien enemy could 
hardly have taken place at the time 
of the Institutes; such a case in Eng- 
land would no doubt be one falling 
within s 34 of the Act of 1890 (see 
infra). (11) The rule that the shares 
of partners in realty forming part of 
the partnership property must be re- 
garded as personal estate in the ab- 
sence of any binding agreement to the 
contrary (Atty.-Gen. v. Hubbuck, 13 
Q. B. D. 275), appears to have no 
counterpart in Roman law. (12) The 
Roman law of societas depended only 
to a limited extent on legislation, the 
English law of partnership is almost 
wholly statutory, being contained in 
the Partnership Act, 1890, and the 
Companies Act, 1862, as amended by 
subsequent Acts.” Williams Inst. 
Justinian Illustrated by Eng. L. (2d 
ed, 1893) p 221. . 

{c] Historical explanation.—‘“Dif- 
ference of history perhaps accounts 
for some of the differences between 
Roman and English law. In Roman 
law the earliest form of societas was 
perhaps the holding of the hereditas 


by sui haeredes as consortes (Muir- 
head, 45, 176). In England partner- 
ship proper probably always existed 
for trading purposes; tenure of the 
estate of a deceased person by more 
than one successor would be gener- 
ally a case of joint tenancy, and be 
governed by principles analogous to 
but not identical with those on which 
the law of partnership is based.” 
Williams Inst. Justinian Illustrated 
by Eng. L. (2d ed, 1893) p 220. 

{d] Nature.—(1) It is “a synal- 
lagamatic and commutative con- 
tract” (La. Rev. Civ. Code art 2801), 
(2) and may be conditional (La. Rev. 
Civ. Code art 2855). 

[e] Distinguished from corpora- 
tion.— (1) ‘‘We hold that incorporated, 
trading companies are not partner- 
ships according to the legal principles 
applicable to partnerships formed by 
the voluntary’ agreement of individ- 
uals, and that the asSociation of the 
shareholders does not constitute a 
partnership according to the custom 
ot merchants, nor within the prin- 
ciples of law established respecting 
joint-traders. Corporations are to 
be treated with reference to the ob- 
jects of their creation, and to the ex- 
press powers with which the legisla- 
ture may have invested them; to that 
extent the general law ot partner- 
Ship is superseded by the charter. 
Gow on Partn. p. 3. Wordsworth, 
Joint Stock Comp. 29. Law Library, 
p. 152.” “Purton..v. New Orleans, 
Cte, pe HCO. So oa, Ann V9 S05. C2) 
“One of the most material differences 
is that, shareholders are not liable 
on account of the joint trade in their 
individual capacities, nor one of them 
for the debts and engagements con- 
tracted by others, but only for their 
respective shares or interest in the 
joint stock, and that upon the trade 
and contracts carried on or made in 
the corporate character. Another 
material difference is that the share- 
holders have at all times the right to 
transfer their shares; to introduce 
by so doing new partners in the as- 
sociation, and to withdraw themselves 
from it.” Purton v. New Orleans, 
etc. CO} a. Supra. (3) ‘Another 
material difference between ordinary 
partnerships and corporations is to 
be found in the power conferred upon 
the officers of the latter to make 
by-laws; and it is a remarkable fact 
that the claim of the plaintiffs to be 
considered as creditors of the cor- 
poration under the custom of mer- 
chants, originated in one of those 
by-laws which that custom nowhere 
recognises among commercial part- 
ners. The extent of the power given 
to corporations in authorising them 
to make by-laws is not accurately 
defined; but the effect of the power, 
when properly exercised, is that the 
shareholders are bound by a set of 
provisions and rules beyond those 
actually contained in the charter, 
and, as far as they extend, they also 
supersede the general law of partner- 


ship. Wordsworth, Joint Stock Com- 
panies, 29. Law Library, no. 256, 
p. 152. Civil Code, arts. 424, 436.” 


Purton v. New Orleans, etc., R, Co., 
3 La. Ann. 19. 

{f] Distinguished from tenants in 
common.—(1) “Ownership in common 
while an extremely usual incident of 
partnership did not create it. At 
common law that need scarcely be 
pointed out, since joint tenancies, 
tenancies in common, tenancies by 
the entirety and others, are wholly 
independent of partnership. But it 
needed very little to convert a Ro- 
man joint ownership into a partner- 
ship. If the joint ownership was the 
result of a deliberate act on the part 
of the owners, it was at once a type 
of partnership, the societas unius 
rei. If it came about by operation 
of law, as in the case of a grant to 
two ‘grantees or the acceptance of an 
inheritance, no partnership was cre- 


ated unless the joint owners indi- 
cated that they wished it to be cre- 
ated.”’ Radin, “Fundamental Con- 
cepts of the Roman Law,” 13 Cal. L. 
Rey. p 44. (2) Members of a firm 
under civil law “are not tenants in 
common as understood by the HEng- 


lish law.” Smith v. McMicken, 3 La. 
Ann, 319. 
{g] Distinguished from joint 


ownership.—'‘Considering the terms 
of the claim made by the plaintiff 
and those of the defendant’s answer, 
and the relation of facts contained in 
the judgment appealed from, it does 
not appear that any contract of part- 
nership whatever was made between 
them for the purposes expressed in 
article 1665 of the Civil Code, for the 
sole transaction performed by them 
was the acquisition jointly by mutual 
agreement of the land in question, 
since it was undivided, under the 
condition that they each should pay 
one-half of the price thereof and that 
the property so acquired should be 
divided between the two purchasers.” 
Gallemit v. Tabiliran, 20 Ph. 241, 245. 
Compare Woods vy. Pickett, 30 La. 
Ann, 1095. 

{h] Community of interest neces- 
sary.—‘‘The term partnership implies 
a community of goods, and a proprie- 
tary interest therein. Between these 
parties there was no community of 
goods, and no proprietary interest in 
the goods which the plaintiff was to 
deliver to the defendants, and which 
they were to sell. It was in fact and 
in terms a mere consignment which 
they were to dispose of, and it was 
expressly stipulated between them 
that the goods so consigned were to 
remain the property of the plaintiff.” 
Belden v. Read, 27 La. Ann. 1038, 104. 

{i] Assignability. — “Each co- 
owner has the absolute ownership of 
his part and of the fruits and benefits 
belonging thereto, and he therefore 
may Sell, assign, or mortgage the 
same or substitute another in its 
enjoyment unless personal rights are 
involved. The effect of the sale or 
mortgage, however, so far as affects 
the codwners, shall be limited to that. 
portion which may be allotted to him 
in the distribution at the termination 
of the community. (Art. 399 of the 


Civil’; Code)."* Waekson Gv. Bhim, rt 
Pave 6. 
{j] Ilustrations—The followins 


have been construed as contracts of 
societas: (1) To construct a railway. 
Hardeman v. Tabler, 36 La. Ann. 555; 
McGehee v. McCord, 14 La. 362. (2) 
To,cultivate land and press cotton. 


McAuley v. Barnes, 15 La. 427. (8) 
To operate tavern and stables. Slo- 
cum v. Sibley, 5 Mart. (La.)- 682. 


(4) To purchase and operate steam- 


ohie line. Vigers v. Sainet, 13. La. 
300. 
[k] Purchase on joint account and 


for speculation.— ‘It appears to us, 
that in an adventure of this kind, the 
understanding of the parties is, that 
the advances and expenses are to be 
first paid before there can be any 
division of the-profits. It partakes 
of the nature of a partnership. Dig., 
lib. 17, tit. 2 lex 5. Thus, Boyle was 
to be paid the price of the India bag- 
ging, R. Adams & Co. their ex- 
penses for insurance, storage, inter- 
est, commission, &c., and Blessy his 
advances. When all this had been 
deducted from the gross amount of 
sales, the amount due Boyle was as- 
certained by dividing the remainder 
into two equal parts. This amount 
has already been paid to his assignee, 
and more than this Boyle would not 
be heard to demand; neither can his 
assignee claim it ex bono et equo. 
There is nothing in the testimony 
which leads us to suppose that Blessy 
had waived his rights, as a joint 
owner of the bagging, to be paid his 
advances before there could be any 
division of the profits. C. C. 2861, 
1271, 1272.”” Doane v. Adams, 15 La. 


Yor later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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erty,®® and ‘‘industrial,’’ who contribute services or 
The latter, in some jurisdictions, appears 
to be exempt from liability for the debts of an 
ordinary mercantile societas, but the contrary has 
He owes the so- 
cietas all profits he may earn in a similar line of 
business,®? and upon dissolution receives fruits and 


labor.89 


been held in the Philippines.®? 


Compare Dennistoun 
(La.) 408; 
(La.) 


Ann. 350, 351: 
v. Debuys, 6 Mart. N. S. 
AR v. Hood, 5 Mart. N. S. 


6. 

{1] “Joint owners cf real estate 
are not partners, and they may well 
lease separately for the same or dif- 
ferent sums.’ Buckner v. Beaird, 32 
La. Ann. 226, 227. 

{m] The matrimonial community 
(1) although called a “partnership” 
is not a societas but is governed by 
special rules. Civil codes: La. Rev. 
art 2807; Ur. art 1950 (providing, 
however, that the rules governing the 
ordinary societas prevail when not 
inconsistent with the special ones). 
(2) “It is not subject to the rule of 
partnership which prevents the 
seizure of a particular asset belong- 
ing to it, and as to the creditors of 
the community the heirs of the de- 
ceased partner in community can not 
set up their residuary rights and re- 
quire the rules of partnership settle- 
ment to be applied to the settlement 
of the debts of the community.” 
Baird v. Lemee, 23 La. Ann. 424, 425. 

63. 3 Gaius Inst. p 149; Lobingier 
Ev. Rom. L. (2d ed, 1923) p 227; Civil 
codes: La. Rev. art 2809; Mex. art 
2221; Per. art 1653; Commerce codecs: 
Cubat arty 4383.9 Phi? ‘arty 1385) -Po RR: 
Sebo Sp.art 138; Guateart 1777. 

“In limited partnerships the Code 
of Gommerce recognizes a difference 
between general and special partners, 
but in a general partnership there is 
no such distinction—all the members 
are general partners. The fact that 
some may be industrial and some 
capitalist partners does not make the 
members of either of these classes 
alone such general partners. There 
is nothing in the code which says 
that the industrial partners shall be 
the only general partners, nor is there 
anything which says that the capital- 
ist partners shall be the only general 
partners.” Compahia Maritima v. 
Munoz, 9 Ph. 326, 330. 

89. Civil codes: Cuba art 1683; 
La. Rev. art -2809; -Mex. art 2221; 
Pan, tare levers Phevarts L683 Pee, 
§ 1585; Sp. art 1683; Ur. arts 1888, 
PIGS 1LILSt 

90. Arg. Code Com. art 440. 

[a] Spain.—'‘When the copartner- 
ship is purely a collective one, each 
of its members is jointly obligated 
for the result of the transactions 
which should be charged to the co- 
partnership. From the general 
rule which we have just set up the 
industrial partners who contract no 
obligation to secure the liabilities of 
the company should be excepted, un- 
less there be an express covenant to 
the contrary.” Marti de Hixala Mer- 
cantile L. p 127 [quot Compania 
Maritima v. Munoz, 9 Ph. 326, 347 
(per Arellano, C. J. dis.)]: 

91. Compania Maritima v. Munoz, 
9 Ph. 326, 335, 338 (“But little light 
is thrown upon this question by the 
authorities. No judgment of the su- 
preme court of Spain has been called 
to our attention, and we have been 
able to find none which refers in any 
way to this question. There is, there- 
fore, no authority from that tribunal 
for saying that an industrial part- 
ner is not liable to third persons for 
the debts of the partnership. In a 
work published by Lorenzo Benito in 
1889 (Lecciones de Derecho Mercan- 
til) it is said that industrial partners 
are not liable for debts. The author, 
at page 127, divides general partner- 
ships into ordinary and irregular. 
The irregular partnerships are those 
which include one or more industrial 
partners. It may be said in passing 
that his views can not apply to this 
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case because the articles of partner- 
ship directly state that it is an ordi- 
nary partnership and do not state 
that it is an irregular one. But his 
view of the law seems to be derived 
from something other than the Code 
of Commerce now in force. . . An 
examination of the works of Manresa 
and Sanchez Roman on the Civil 
Code, and of Blanco’s Mercantile Law, 
will show that no one of these men- 
tions in any way the irregular gen- 
eral partnership spoken of by Dr. 
Benito, nor is there anything found in 
any one of these commentaries which 
in any way indicates that an indus- 
trial partner is not liable to third 
persons for the debts of the partner- 
ship. An examination of the French 
law will also show that no distinc- 
tion of that kind is therein anywhere 
made and nothing can be found there- 
in which indicates that the industrial 
partners are not liable for the debts 
of the partnership. (Fuzier-Herman, 
Repertoire de Droit Francais, vol. 34, 
pp. 256, 361, 510, and 512.) Our con- 
clusion is upon this branch of the 
case that neither on principle nor on 
authority can the industrial partner 
be relieved from liability to third 
persons for the debts of the partner- 
ship.” But there is a strong dissent- 
ing opinion by Arellano, C. J.). 

92. Civil codes: Arg.) art 1761 
(1727); Belg. art 1847; Bol. art 1214; 
Brazivant’ 3 79.0Cw Reartail228- Cuba 
art 1683; Dom. art 1847; Fr. art 1847; 
Guat. art 1790; Hay. art 1616; Hond. 
Arclssiee Ute antl lll eae ynnart 
2859; Neth. art 1664; Pan. art 1374; 
Pert arty 1666) Philtants 168350 PR 
§ 1585; Que. art 1842; Rom. art 1505; 


SpwartelesseUrisarthiiers; Wen. art 
1716; Paradise v. Gerson, 32 La. 
Ann. 532. 

93. Civil codes: Cuba art 1708; 


Ranwarts139 94) Ph. fart.-17 08s ae a Re 
§ 1610; Sp. art 1708. 

“The partition between the part- 
ners is governed as to the form and 
the obligations arising therefrom by 
the rules of succession. The indus- 
trial partner can not claim for him- 
seif any part of the property con- 
tributed; he can share only in the 
profits and benefits, in conformity 
with the provisions of article 1689, if 
the contrary should have not been 
expressly  stipulated.’’ Chaves v. 
ihaniw2 seis: ee: 

[a] Argentina.—The share of an 
industrial socius in the profits equals 
that of other equal partners in the 


absence of an agreement. Civ. Code 
art 1814 (1780). 
94 Civil codes: Arg. art 1686 


(1652); Belg: art 1855; Bol. art 1224; 
Braz= art i3%25 Ci Reart 1205: (, 2) 
Cuba fantail 69ais Doms <art 1.1855.) Wr: 
art 1855; Hay. art 1624; Hond. art 
1794; It. art 1719; La. Rev. arts 2813, 
2814; Neth. art 1672; Pan. art 1382; 


Perevarvllen4ce Phe Jarti6ols PYUR. 
§ 1593; Port. art 1242; Que. art 1831; 
Sp.0 arty i690) Ursvarts 518738, 1879); 


Ven. art 1724; Rom, art 1513. 

{a] Profit sharing (1) is a test of 
membership. Hallet v. Desban, 14 
ua. Anm: 529745386" (The Civil Code, 
therefore, makes a participation in 
the profits the criterion by which we 
are to judge whether an individual is 
or is not a partner. The cases cited 
from our own reports and relied on 
by the defence, viz: Bulloc v. Pail- 
hos; “8 MartioNs 8.9172); St... Victori v. 
Daubert, 9 La. 315, 29 AmD 447, and 
Cline v. Caldwell, 4 La. 139, were 
controversies between the parties 
themselves, and what was said by the 
court in those cases has no relation to 
third persons’); Pratt v. Berger, 33 
LCJur (Que.) 126. Compare Tennes- 


profits, but no part of the corpus. 
codes, a member must share losses as well as 
profits,*4 unless he is an ‘‘industrial’? member.®® 
Societas leonina, by which one socius would bear 
the whole loss and share no profits, is invalid.®® 
An agreement for a share in the profits will be 
construed as imposing the same share in losses.*’ 
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Under most 


see Bank v. McKeage, 11 Rob. (La.) 
130, 186; McDonald v. Millaudon, 5 
La. 403. (2) But Sharing profits as 
one’s compensation does not make 
one a socius. Maunsell v. Willett, 36 
La. Ann. 322; Chaffraix v. Lafitte, 30 


La, Ann. 631; Chaffraix yv.. Price, ~29 
La. Ann. 176; Miller v. Chandler, 29 
La. Ann, 88; Coleman v. Fairbanks, 
28 La. Ann. 938; Belden v. Rea@, 27 


La._Ann. 103. (38y ‘The defendants 
employed certain laborers and agreed 
to give them, in lieu of wages, one- 
third the gross products of the cot- 
ton. There was plainly no partner- 
ship in this. The plantation was the 
Cowans; the cotton as it grew was 
theirs, the supplies were furnished 
to them for the crop; and every fibre 
of the cotton, as it matured, was 
affected by the privilege.” Bres v. 
Cowan, 22 La. Ann. 438 [quot Lalanne 
v. McKinney, 28 La. Ann. 642, 643]. 
(4) “The fact that the plaintiff was 
to share in the profits and losses of 
the business indicates that the plain- 
tiff was a partner in the business.” 
Pastor v. Gaspar, 2 Ph. 592, 603. 


$5. Lobingier Ev. Rom. L. (2d ed, 
Loss) wwle22 Ta quet 3 °Galust inst. 
p 149]; Civil codes: Braz. art 1409; 


Cuba art 1691; Ec. art 2056; Hond. art 


183755 Pani farte13382Phevare Look: 
eee § 1593; Salv. art 1827; Sp. art 

96. Justinian Dig. XVII, II, XXIX, 
(11); “Civil. ‘codes;- Ars}! art’ 1686 
(1652);' Belg. art 18553°Bol.‘art 12213 
Cuba art 1691; Guat. art 1778; Hay. 
art, 1624; Honds. art. 1794: <iteeart 
LV19s SlaniRev., ‘ant Z28il4:) Mexe ant 
2229; Pans art 013825 Ber. art 1654: 
P; R$ 15937 Port: art-1242; Quemart 


1831; Sp. art 1691; Ur. art 1873; Ven. 
art 1724; Rom. art 1513. 

[a] Philippines.—(1) Civ. . Code 
art’ 1692: 1 (2)) But. inv Fernandez v: 
De la Rosa, 1 Ph. 671, 677, the possi- 
bility of such a societas appears to 
be recognized, the court saying: 
“The acceptance of tiie money by the 
plaintiff did not have the effect of 
terminating the legal existence of the 
parnership by converting it into a 
societas leonina, as claimed by coun- 
sel for the defendant.” 

97. 3 Gaius Inst. p 150; Lobingier 
Hy; Rom, Le (2d) ed;> 1923) pp 1227, 
228; Civil codes: C. R. art 1201; Cuba 
art 1689;' Gere art F227 “ond. art 
L844: Jap. art 6745s Pam varts 130): 
Ph. art 1689; P. R. § 1591; Sp::art 1689. 

[a] Under the Anglo-American 
law, a partner need share no mcre 
than profits. See Partnership [29 
Cyc 390 text and note 80]. 

[b] Under the Roman law and 
some modern codes, the share in 
profits and loss is treated as equal 
in the absence of a different agree- 


ment. 3 Gaius Inst. p 150; Lobingier 
Hv. Rom. L. (2d ed, 1923) pp 227, 
228; Civil codes: Ger: art 722; La. 


Rev. art 2865. 

{[c] But in most of the codes, 
such share is. proportioned to the 
capitalist contribution, and that of 


each industrial member equals that 
of the one contributing the least 
capital. Civil codesiw Arey artes 


(1778); Belg. art 18538; Bol. art 1218; 
Braz. ‘arts’ 1381, 1409:3°C. “Ri art 1201; 
Ouba art 168953" Dom) -art (18632) ne 
art 2056 (share of.industrial socius 
left to judge); Fr. art 1853; Hay. 
art 1622; Hond. art 1845; It, art 1717; 
Jap. art 674; Neth. art 1670; Pan. art 
138059 Phare lose es Rou sie dogs 
Port. art 1262; Salv. art 1827; Sp. art 
1689; Ur.’ art’ 1888;° Vien. “art, 2722; 
Rom. art 1511; Hibberd vy. McElroy, 
25 Ph. 164; Duterte v. Rallos, 2 Ph. 
509; Chaves v. Linan, 2 Ph. 12; Fer- 
nandez v. De la Rosa, 1 Ph. 671. 
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The members may not, under some codes, leave 
it to one of their number to fix the share of each 
in profits and losses,°® but may under others.® 
they leave it to. a third party, one who proceeds 
in accordance with the decision or fails to object 
within three months cannot be heard to complain, 
nor may anyone, unless it is clearly inequitable.? 

The purpose of the societas must be a lawful 


one.? 
Form. 


98. Civil codes: C. R. art 1202; Cuba 
art™16903) He; art: 20647 Pan, art 1381; 
Phimqarty ORO a Re Seo Sally, vant 
182635) Sp.cart 1690; Ur. art’ 13889. 

$9. Civil codes: Belg. art 1854; 
Bol. art 1220; Dom. art 1854; Fr. art 


MOA diay, art 623s ltscart) a7 LS: 
La. Rev. art 2866; Neth. art 1671; 
Rom. art 1512. 

a. -Civil- .eodes: .Belze:,) art. 1354; 
Bolwanty1220¢ Cs Rw artolZ026 Cuba 
anur 1690+) Dom. arts, 18545 Aes vart 
2054; Fr, art 1854; Guat. art 1799; 


Hay lartel623% itt arte lh lssduay Rev: 
art 2866; Neth. art 1671; Pan. art 
13815) Bh. art 16902 Pi wR. $ 1592s Salv. 
art 1825; Sp. art 1690; Ur. art 1889; 
Viens Jarti i233 Per: art 1675; Port 
art 1265. 

2. Justinian Dig. XVI, II, LVII; 
Civil codes: Arg. art 1689 (1655); 
Belg. art. 1833; Bol. art 1201; Cuba 
art 1666; Dom. art 1833; Fr. art 1833; 
Guat. art 1777; Hay. art 1602; Hond. 
art, R83". 1t) art. 16985) La. Rev, art 
2804; Mex. art 2220; Neth. art 1656; 
Pan: art 1357; Per. art (1653; Ph..art 
1666; P. R. § 1568; Rom. art 1492; Sp. 
art 1666; Ur. art 1881; Ven. art 1609; 
Compafiia Agricola de Ultramar v. 
Reyese+ eee: 

3. Civil codes: Guat. art 1779; La. 
Rev. arts 2834 (universal), 2836-2838 
(particular); Mex. arts 2225 (when 
capital exceeds three hundred dol- 
lans), sic ore (particular): \akern) act 
1655 (over two hundred _ pesos); 
Port. arts 1244, 1250; Que. arts 1834- 


183720 Viens.) ‘art, ji 711sni Commerce 
codes Cuba vartiello) Pha arti wlio; 
PAR. aréalloe Sp, sarts119¢  Dhunga 


Chui v. Que Bentec, 2 Ph. 561; Vias 
v. Perez, 17 P. R. 894, 903: 

4 Civil codes: La. Rev. arts 2845— 
2848; Que. arts 1875-1879; Commerce 


codes. Cubai/anty 1457 Ph. arti 1455 
P. R. § 145; Sp. art 145; Sentence 
Supr. Trib. Oct. 8, 1881. ; 

See Civil codesir.Cuba art. 1667s 


Hond. art 1687; Pan. art 13858; Ph. 
ALL MNObis Pin Rwy § 1569): Sp. sart.i667. 

“There is no reason in law why 
the heirs of the deceased wife may 
not form a partnership with the sur- 
viving husband for the management 
and control of the community prop- 
erty of the marriage and conceivably 
such a partnership, or rather com- 
munity of property, between the heirs 
and the surviving husband might 
be formed without a written agree- 
ment. But, in the absence of the 
formalities prescribed by the Code of 
Commerce or by articles 1667 and 
1668 of the Civil Code, knowledge of 
the existence of the new partnership 
or community of property must, at 
least, be brought home to third per- 
sons dealing with the surviving hus- 
band in regard to community real 
property in order to bind them by the 


community agreement.’ Borja v. Ad- 
dison, 44 Ph. 895, 906. 

6. Civil codes: Arg. art 1696 
(1662); Cuba art 1667 [Code Com. 


art 117]; Pan. art 1858; Sp. art 1667 
[Code Com. art 117]. 
[a] Philippines.—(1) Civ. Code 
art 1667; Code Com. art 117; Thunga 
Chui v. Que Bentec, 2 Ph. 561, 566 


The contract must usually, in order to 
charge third parties, be in the form of a public 
instrument reciting the term, membership, contri- 
bution of each, and proportion of profit or loss.* 
The contract of societas in commendam or limited 
requires such an instrument,‘ especially where im- 
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If | verbally.® 


An inventory 


circumstances.® 


movables or real rights are contributed.° 
wise, it may be created informally and even 


[§§ 185-187 


Other- 


of any real property contributed 


in forming the societas must be signed by the socil 
and attached to the contractual instrument.’ 
some jurisdictions, a societas may be implied from 


In 


[§ 186] (2) Classes—(a) As to Scope—aa. In 


General. 


‘singular.’ ’? 


(“We hold that under this article a 
verbal contract of partnership is good 
as between the parties themselves. 
The phrase ‘essential requisites of 
the law’ means those general require- 
ments of the law which are of the 
essence of every contract, namely, 
parties who are capable of contract- 
ing, the meeting of the minds, the 
absence of fraud, and those enumer- 
ated in article 1261 of the Civil Code. 
If the intention was to require a 
compliance with article 119, it would 
have been more natural to have used 
the expression found in article 116, 
namely, ‘according to the provisions 
of this Code.’ The word ‘form’ re- 
fers to the manner in which the con- 
tract is made, whether by parol or 
in writing, and not the class to 
which it may belong as general, lim- 
ited, or corporate. In view of the fact 
that organization in one of these 
three forms is expressly prescribed 
in subsequent sections, it would be 
unusual to expect a statement in this 
section that the contract should be 
valid between the parties even if it 
was in one of these forms. In arti- 
cle 1667 of the Civil Code, the word 
‘form’ is used in the sense which 
we have given to the word here. 
This article, 117, is expressly limited 
to partners, and -as to them it is 
declared that a verbal contract is 
sufficient”). (2) “The execution of 
a written agreement was not neces- 
sary in order to give efficacy to 
the verbal contract of partnership 
as a civil contract, the contribu- 
tions of the partners not having 
been in the form of immovables 
or rights in immovables. (Civil Code 
art. ALG66TL) The special provision 
cited, requiring the \execution of a 
public writing in the single case men- 
tioned and dispensing with all formal 
requirements in other cases, renders 
inapplicable to this species of con- 


tract the general provisions of arti- 


cle 1280 of the Civil Code.” WFernan- 
dez v. De la Rosa; 1 Ph. 671, 677. 
[b] Porto Rico.—(1) Civ. Code 
§ 15691) \CodeyCom.» Saeliras iVias ) vn, 
Perez, 17 P. R..894. .(2) “Both part- 
ners being persons with capacity to 
enter into contracts, and the object 
of the partnership being lawful, the 
same cannot be declared null, as 
claimed by counsel for José Roig 
Colomer in alleging that the contract 
was not reduced to a public instru- 
ment, this not being a _ necessary 
requisite for the constitution of con- 
tracts of civil partnerships, unless 
real property or property rights are 
contributed thereto, which is not the 
case here, in accordance with the 
provisions of article 1667 of the old, 
and section 1569 of the revised Civil 
Code.? + Colon Vv sRoig, 7 WR! -3'7, 56. 
. 7% Civil codes: Cuba art 1668; Pan. 
Art BND OO neve 1570; Sp. art 1668. 


[a] Philippines.—(1) Civ. Code 
art 1668; Borja v. Addison, 44 Ph. 
895. (2) “It is insisted that the part- 


nership of Guevara Hermanos, as 
such, had no property which it could 
transfer because, as it is alleged, ‘the 
articles of copartnership were not 


Societas | 
bonorum) or particular, that is, for a single trans- 
action (unius rei) and, therefore, sometimes called 


[§ 187] bb. Universal. 
all property of the members.'° 


may be universal (omnium 


This class may embrace 
In some jurisdic- 


accompanied by an inventory of the 
property as required by law,’ which 
according to the appellant is found in 
article 1668 of the Civil Code, and 
which according to them went into 
effect in these Islands on the 8th of 
December, 1889. This provision of 
the Civil Code refers to civil copart- 
nerships and is therefore not appli- 
cable to mercantile partnerships, and 
the said code having gone into effect 
on the 8th of December, 1889, could 
not, under any circumstances, have 
any application to a partnership or- 
ganized on the 6th of July, 1887, even 
though it were a civil partnership.” 
Guevara v. De Ocampo, 7 Ph. 104, 
110. (38) ‘Article’ 1668 of the Civil 
Code is not applicable to the case. 
No real eState was contributed by any 
member.” Duterte v. Rallos, 2 Ph. 


Braz. art 1366; 
Port. art 1241. But see Radin, “Fun- 
damental Concepts of the Roman 
Law,’’ 13 Cal. L. Rev. p 42. 

“It is perfectly settled, not only by 
the teachings of all text-writers, but 
also by the unanimous jurisprudence 
of courts, that a partnership may be 
created by construction of law, as 
to third persons, although neither in- 
tended, nor actually existing, as be- 
tween the parties themselves.” New 
Orleans v. Gauthreaux, 32 La. Ann. 
1126, 1181. 

[a] Silent member.—‘“It is not 
necessary to, nor of the essence of, a 
commercial partnership, that it. 
should contain the name of each 
partner (Ward v. Brandt, 11 Mart. 
(La.) 331, 183 AmD 352); and he who 
Shares in the protits of a partnership 
is responsible for its debts, although 


codes: 


his name be not in the firm. Mc- 
Donald v. Millaudon, 5 La. 403; 
Stevenson v. Shields, 7 La. 4383. 


Silent partners are recognized by our 


law, and their rights and responsi- 
bilities protected and defined. Den- 
nistoun v. Drubuys, 6 Mart. N. S. 


(la.) 48.” Tennessee Bank v. Mc- 
Keage, 11 Rob. (La.) 130, 136. 

9. 3 Gaius Inst. p 148; Lobingier 
Ev. Rom. L. (2d ed, 1923) p 227; 
2 Sherman Rom. L. in Mod. World 
(2d ed, 1922) pp 3538, 354; Sohm Inst. 
Rom. UL. (Ledlie 3d ed) p 406; Civil 
codes: Belg. art 1835; Bol. art 1203; 
Braz. aris 1367, 1370, 1371; Cuba art 
LEV; Dom. ant) U8sb2i ny vart! 1835: 
Guat. »art) 1781; Hay. “art 16043 It: 
art 1700; La. Rev. arts 2829, 2835; 
Mex. art 2237; Neth. art 1657; Pan. 
art L3s6i2Zeoer. art Woot Phe artelp ima: 
Pro. a§ 15 785 Que: Vantelsods Spee ant 
L671 Nic. art; 3L95% Rom. art 1493) 

10. Justinian Dig. XVII, II (III 
[I], LX XIII); Civil codes: Aust. art 
1177; Belg. arts 1836, 1837; Bol. arts 
1204, 1205; Braz. art 1368; Cuba arts 
1672-1677; Dom. arts 18386, 1837; Fr. 
arts 1836, 1837; Guat. art 1782; Hay. 
arts 1605, 1606; Hond. art 1807; 
It. art 1701; La. Rev. art 2829; Mex. 
arts 2238, 2239; Neth. art 1658; Pan. 
arts 1362-1367; Per. art 1658; Ph. 
arts 1672-1677; P. R. §§ 15738-1578;. 
Port. art 1243; Que. arts 1858, 1859; 
Sp. arts 1672-1677; Rom. art 1495. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§§ 187-190] 


tions, it might include property subsequently ac- 
quired, as by donation, inheritance, or legacy ;14 
but the contrary rule prevails in most modern 
The members retain their individual prop- 
erty of which the usufruct alone passes to the 
societas,}® or it might include all profits earned by 
It is presumed to be of the latter 
One who is pro- 
hibited from giving or receiving benefits cannot be 
a member of this class,‘®° and the whole class is 


codes. 1? 


the members.** 
elass if not specified otherwise. 


prohibited in some codes.1? 
[§ 188] cc. Particular. 


dertaking, or transaction.7® 


11. Justinian Dig. XVII, II, 
LXXIV; Civil codes: Braz. art 1368; 


Per. art 1657; Port. art 1243; Que. 
art 1859. 

12. Civil codes: Arg. art 1651; 
Belg. art 1837; Cuba art 1674; Dom. 
art’ 1837; -Fr. art) 1837;  Hay.- art 
1606; Hond. art 1810; It. art 1701; 


La. Rev. art 2829; Mex. art 2241; 
Pans art vls66; Phy iart’ 16743" Py RR: 
§ 1576; Sp. art 1674; Rom. art 1495. 


[a] Peru the ‘sociedad gen- 
eral’ includes only present posses- 
sions. Civ. Code arts 1657, 1658 (so 


in Guat. Civ. Code art 1781). 

13. Civil codes: Cuba art 1675; 
Pan art-13663,'Phovart’ 1676; Ps R: 
$0. 15773) Sp. art’ 1675; Jackson. v. 
Blum, 1 Ph. 4: 

“It might very well happen in part- 
nerships" of this kind that no one of 
the partners would have any private 
property and that if they did the 
usufruct thereof would be inconsid- 
erable.” Compania Maritima  v. 
Munoz, 9 Ph. 326, 335 

14. Civil codes: Arg. art 1685 
(1651); Belg. arts 18386, 1838; Bol. 
arts 1204, 1205; Braz. arty 1368: Cuba 
arts 1674,°1675; Dom. arts 1836, 1838; 
Fr. arts 1836, 1838; Hay. arts. 1605, 
1607; Hond. art 1813; it. art 1702: 
La. Rev. art 2830; Mex. arts -2238, 
2240, 2242; Neth. arts 1658, 1659; 
Pan. arts 1365, 1366; Ph. arts 1674, 
167630P. Ro §$) 1576, 1577;) Que. art 
1858 [immovables are not included, 
art 1861]; Rom. art 1496; Sp. arts 
1674, 1675; Compafia Maritima v. 
9 Ph. 326; Jackson v. Blum, 


15. Civil codes: Belg. art 1839; 
Bol. art 1206; Braz. art 1369; Cuba art 
1676; Dom. art 1839; Fr. art 18389; 
Hay. art 1608; Hond. art 1696; 
arto Li03: la. “Revirart 28315 
arts 2243, 2244; Pan. art 1367; 
ARtael GUOsE Ge Riss 41578; = Ouse: 
1860; Sp. art 1676; Rom. art 1497. 

16. Civil codes: Belg. art 1840; 
Bol. art 1207; Cuba art 1677; Dom. 
art 1840; Fr. art 1840; Hay. art 1609; 
It. art 1704; La. Rev. art 2833; Pan. 
art 1868; Pheeartiie (igi Pe Re $i L579; 
Sp. art 1677; Rom. art 1498. 

17. Civil codes: Ch. art 2056; Col. 
art 2082; C. R. art 1197; Ec. art 2043; 
Pan. Canal Z. art 282; Salv. art 2013: 
Ur. art 1880; Ven. art 1710. 

18. Justinian Dig. XVII, II (fr 5, 
68 pr); Civil codes: Belg. arts 1841, 
1842; Bol. arts 1208, 1209; Braz. arts 
1370, 1371; Cuba art 1678; Dom. arts 
1841, 1842; Fr. arts 1841, 1842; Guat. 
arts 1781, 1782; Hay. arts 1610, 1611; 
Hond. \art 1822; It.-arts 1705, 1706; 
Mex. art 2252; Neth. art 1660; Pan. 
art 1369; Per. arts 1657, 1658 (which 
also term this class “singular’’); Ph. 
art.1678;°P.-R, § 15803 Port: art 1249; 
Que. art 1862; Rom. arts 1499, 1500; 
Sp. art 1678; Compafiia Maritima v. 
Munoz, 9 Ph. 326. 

SUAS Single transaction may consti- 
tute a partnership at Roman law, 
though hardly at common law.” 
Radin, ‘Fundamental Concepts of the 
Roman Law,” 13 Cal. L. Rev. p 44. 

{a] Louisiana.—(1) Rev. Civ. Code 
art 2835 (describing it as ‘formed for 
any business not of a commercial 


A societas is particular 
when formed for a special enterprise, calling, ‘un- 
Minors and married 
women can only enter a societas of this class.!® 
[$ 189] (b), As to Purpose—aa. 
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Agricultural. 


business.? 
modern codes 


commerce.?°® 


In General. A 


nature.’”” This defines a civil, rather 
than particular, societas). (2) Rail- 
way building societas in particular. 
McGehee v. McCord, 14 La. 362. 


19. ' Civil’ codes? "“Guat; art ’1784; 
Per. art 1660. 
20. Civil codes: Ch. art 2059; Col. 


art 2085; C, R. arts 1206, 1207; Ec. art 
2046; La. Rev. art 2824 (where the 
term “ordinary” is used for civil); 
Mex. art 2233; Pan. Canal Z. art 2085; 
Salv. art 2016. 

“A civil partnership does not dif- 
fer essentially from a mercantile 
partnership. They are not two dis- 
tinct contracts. Both of them have 
for their purpose the contribution of 
property or industry for the purpose 
of obtaining a profit. As to whether 
the partnership is to be mercantile 
or civil, the law makes no specific dif- 
ference, leaving this to the will of 
the parties. If the parties organize 
the partnership in accordance with 
the provisions of the Code of Com- 
merce, then it would be mercantile. 
If they organize it in accordance 
with thé provisions of the Civil Code, 
then it will be civil.” Compania 
Agricola de Ultramar v. Reyes, 4 Ph. 
2, 23 (per Arellano, C. J.). 

[a] Spain.—‘‘We have observed 
that there are three classes of arti- 
ficial persons of private interest; that 
the essential purpose of mercantile 
partnerships is the earning of a 
profit; that industrial partnerships 
may have* the characteristics of 
mercantile ‘or civil partnerships, 
according to whether they have 
been established in accordance with 
the requirements of the Code of 
Commerce or without regard to the 
latter; and finally that the civil part- 
nership is the result of the contract 
of this name entered into by persons 
who undertake to devote to a com- 
mon purpose either money, property 
or labor with the intention of divid- 
ing the profits between themselves.” 
Aramburo Ciy. Capacity p 407 [quot 
Prautch v. Hernandez de Goyenechea, 
PoP 0557094" 

arts 1410- 


Civil codes: Braz.: 


‘1423; Mex. arts 2317-2341. 


22. Justinian Dig. XVII, II (fr 
VEE TTT [51s 

23. woe ae Digit XVIl, ID (trv, 
pr, LII [4, 


24, tines Dies XoVIL el; Sooner, 
SEXEX STZ XE (LID). 

25. Civil codes: Belg. art 1873; Bol. 
art 1237; Ch.-art 2059; Col, art 2085; 
Coa vartel206 wabom.n art. Lsito. Ee 
art 1873; Guat. art 1828; Hay. art 
1642; Nic. art 3191; Pan. Canal Z. art 
2085; Rom. art 15 31; Que. art 1868. 
See Prautch v. Hernandez de Goye- 
nechea, 1 Ph. 705 (per Willard, J.). 

[a] Touisiana.—(1) Rev. Civ. Code 


art 2825. (2) “It is contended by 
the counsel for the appellants, that 
the Real Hstate Banking Company 


being composed of a large number of 
persons, not incorporated, was not a 
commercial partnership, and, conse- 
quently, that each partner is bound 
only for his virile share; and he con- 
tends that, in the absence of any 
proof as to the law of Mississippi, our 
own law is applicable. We are, how- 


[40 C.J5.] 1403 


societas may be commercial (as when formed for 
a purpose which the law treats as such) or eivil, 
which ineludes all others.?° 


Some codes provide for an agri- 


cultural societas (parceria) for carrying on ranch- 
ing or stock raising.?? 

[§ 190] bb. Commercial. 
cietas universorum que ex questu veniunt was the 
ordinary mercantile one,?*? but there was also a 
societas negotiationis, 
Hach was universal in scope.** 


In Roman law the so- 


conducting a 
The 
commercial 


that is, for 


retain the general 


class,?> but it is regulated mainly by the codes of 
Its distinguishing feature is devotion 
to mercantile operations?” rather than the form of 


ever, of opinion, that the association 
was essentially a commercial part- 
nership, within the terms of art. 2795, 
as it is shown they dealt in exchange, 
and especially in that species com- 
monly called Kites, which is, in truth, 
the character of the bills sued on in 
this case.”’ English v. Wall, 12 Rob. 
Pt TSB ec3)) “Axception is taken to 
the capacity of Allen, West & Bush 
to stand in judgment, because it' is 
a commercial firm and incapable, as 
such, of owning real estate. The ex- 
ception is frivolous. The restrictions 
as to the dealing in immovable prop- 
erty by commercial partnerships are 
limitations upon the powers and 
rights of partners in reference there- 
to. A commercial partner has no au- 
thority to bind his co-partners with- 
out their consent, by purchases or 
sales of immovables in the name of 
the firm. But such transactions are 
perfectly valid when made with the 
consent of or approved by the co- 
partners, who, under such circum- 
stances, become joint owners.’”’ Allen 
v. Whetstone, 35 La. Ann. 846, 849. 
(4) “Under our law a _ partnership 
can not own immovable property. 
When acquired in the partnership 
name, or when by competent proof it 
is shown to have been purchased in 
the name of one of the partners for 
the partnership, they become joint 
owners.” Calder v. Creditors, 47 La. 
Ann. 346, 353, 16 S 852. See also 
Bernard v. Dufour, 17 La. 596. 

26. See commerce codes; and Mex. 
Civ. Code art 2234. 

[a] Touisiana.—‘“It may not be 
out of place, however, to say that at 
the time the Civil Code was adopted 
the business of common carriers in 
Louisiana was confined almost exclu- 
sively to transportation by water. 
Moreover, it was intended at that 
time to adopt a ‘Commercial Code,’ 
and the frequent references in the 
Civil Code to the ‘Commercial Code’ 
show plainly that the compilers of 
the Civil Code designed to deal with 
commerce in general terms only, and 
to defer to the ‘Commercial Code’ for 
details and a complete system of 
commercial law. The ‘Commercial 
Code’ was not adopted, and the Civil 
Code contains but a few rules of 
commercial law.’ Reinhold v. Lude- 
ling, 29 La. Ann. 552, 554. 

[b] Philippines. —‘‘The Commer- 
cial Code makes special provisions for 
the liability, of the members of the 
different associations organized under 
its (See the articles contained in 
sections 2, 3, 4, 5, and 6 of Book II, 
Title 1.)” Compafiia Agricola de 
Ultramar y. Reyes, 4 Ph. 2, 11. 

27. See infra this note. 

[a] Erance.—Guillouard n 91; 11 
Huc n 46; 3 Lyon-Caen-Renault n 92. 

[b] Italy.—‘‘This definition is in 
general applicable even to mercan- 
tile partnerships which are those 
which are established with the view 
to effecting one or more commercial 
operations. CArtin (62) It is there- 
fore the purpose which determines 
the character of a partnership as 
civil or mercantile. The mercantile 
form assumed by a partnership whose 
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its organization.”® 


purposes are of a civil nature is not 
sufficient to give it the character of 
a mercantile partnership; it will be 
governed by the provisions of the 
Code of Commerce, except with re- 
spect to bankruptcy and jurisdiction. 
(Art. 229)’ Supino Mercantile L. 
p 168 [quot Prautch v. Hernandez de 
Goyenechea, 1 Ph. 705, 710]. : 
[ec] Youisiana.—‘“It is the dealings 
and business of a partnership which 
make it a commercial one, not the 
form of the obligations they may con- 


tract.” McGehee v. McCord, 14 La. 
362, 365. 
[ad] Philippines.—In Prautch_ v. 


Hernandez de Goyenechea, 1 Ph. 705, 
707, Willard, J., for the court, pre- 
sents the most exhaustive exposition 
we have found anywhere of this im- 
portant phase of the civil law. He 
says: “Is a commercial partnership 
distinguished from a civil one by the 
object to which it is devoted or by 
the machinery with which it is or- 
ganized? We think that the former 
distinction is the true. one. The 
Code of Commerce of 1829 distinctly 
provided that those partnerships 
were mercantile which had for their 
object an operation of commerce. 
(art. 264.) The present Code has not 
in our opinion made any _ radical 
change in this respect. Article 123 
provides that mercantile partnerships 
may be of any class provided that 
their agreements are lawful and their 
object industry or commerce. Article 
1, 2, declares that mercantile and 
industrial partnerships are mer- 
chants. It does not say that all part- 
nerships are merchant even if organ- 
ized under this Code. It is true that 
article 116 provides that the contract 
of partnership shall be mercantile 
whatever may be its class provided 
it is organized in conformity with 
the requirements of the Code. What- 
ever this may mean it can not be 
construed as indicating that a part- 
nership organized for a purpose not 
connected at all with industry or 
commerce shall be a mercantile part- 
nership, thus rendering useless the 
whole of article 123, and unnecessary 
the words ‘mercantile and industrial’ 
in article 1, 2. The present Code 
does not therefore allow partnerships 
not included in article 123 to organize 
under it. That permission is, how- 
ever, given to them by article 1670 
of the Civil Code. This article 1670 
is entirely inconsistent with the idea 
that civil and mercantile partner- 
ships are distinguished only by the 
methods of their organization. (1) 
Its language is: ‘Civil partnerships, 
on account of the objects to which 
they are devoted.’ (2) If article 116 
of the Code of Commerce is to be 
so construed that all partnerships or- 
ganized in conformity with that Code 
are mercantile no matter to what 
ends they are devoted then this arti- 
cle of the Civil Code is unnecessary 
and useless. If, however, the true 
distinction is found as we believe in 
the objects to which the partnerships 
are devoted, this article can have 
effect. The Code of Commerce de- 
clares the manner in which com- 
mercial partnerships can be organ- 


ized. Such organization can be ef- 
fected only. in certain well-defined 
ways. The provisions of this Code 


were well known when the Civil Code 
was adopted. The author of that 
Code when writing article 1667, hav- 
ing in mind the provisions of the 
Code of Commerce, did not say that 
a partnership may be organized in 
any form, which would have repealed 
the said provisions of the Code of 
Commerce, but did say instead that 
a civil partnership may be organized 
in any form. If that section includes 
commercial partnerships then such 
a partnership can be organized under 
it selecting from the Code of Com- 
merce such of its provisions as are 
favorable to the partners and reject- | 
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ing such as are not, and even includ- 
ing in its articles of agreement the 
right to do things which by that Code 
are expressly prohibited. Such a con- 
struction would allow a commercial 
partnership to use or dispense with 
the Code of Commerce as best suited 
its own ends. For example a partner- 
ship is organized for commercial pur- 
poses. It fails to state its agree- 
ments in a public document. The 
managers are sued by a third person 
with whom the partnership has con- 
tracted, and it is claimed that each 
of such managers is liable for the 
whole debt, they having violated 
article 119 of the Code of Commerce. 
Their answer is that although they 
are organized for commercial pur- 
poses, they have intentionally omitted 
to comply with said article 119, and 
consequently they are a civil part- 
nership, to the managers of which 
article 120 declaring such liability 
does not apply. Another case may 
be supposed. A partnership is organ- 
ized for commercial purposes. It fails 
to comply with the requirements of 
article 119. A creditor sues the part- 
nership for a debt contracted by it, 
claiming to hold the partners sev- 
erally. They answer that their fail- 
ure to comply with the Code of Com- 
merce makes them a civil partnership 
and that they are in accordance with 
article 1698 of the Civil Code only 
liable jointly. To allow such liberty 
of action would be to permit the par- 
ties by a violation of the Code to 
escape a liability which the law has 
seen fit to impose upon persons who 
organized commercial partnerships.” 

Le] Spain.—(1) ‘Companies, in or- 
der to be regarded as mercantile, 
must have for their object the real- 
ization of some mercantile act either 
as a means or an end.” 7 Estasen 
Mercantile L. p 122 [quot Prautch 
v. Hernandez de Goyenechea, 1 Ph. 
(OS FuTO Cel be (2) “Text writers 
have discussed the question as to 
whether the division of the social 
capital into shares is peculiar to 
commercial associations. This is de- 
nied by Troplong (No. 143 of the 
Commentaries on the Contract of 
Partnership), who maintains that a 
company of partnership is to be 
classified as civil or mercantile ac- 
cording to its object and not accord- 
ing to its mechanism.” Marti de 
Eixala Mercantile L. p 259 [quot 
Prautch v. Hernandez de Goyenechea, 
supra]. (3) “If we can define the 
contract of partnership in general by 
saying that it is one by virtue of 
which several persons bring their 
property or industry into a common 
fund for the attainment of a com- 
mon purpose by common means, then 
a mercantile partnership will be one 
in which two or more persons put 
their property or industry in com- 
mon or both, applying them to com- 
mercial transaction for the purpose 
of obtaining some profit to be divided 
among them.” 2 Blanco Mercantile 
L. p 332 [quot Prautch v. Hernandez 
de Goyenechea, supra]. 

28. See infra this note. 

[a] Philippines.—''The mere fact 
that a company which by reason of 
the character of its business is mer- 
cantile, and therefore subject to the 
Code of Commerce, has seen fit to 
style itself a civil partnership, does 
not relieve it from the obligation of 
complying with the provisions of arti- 
cle 17 above cited, and much more so 
if the company is foreign (art. 21, 
last paragraph), because such a com- 
pany or partnership, although it 
calls itself civil, is beyond the scope 
of the Civil Code and plainly subject 
to the law merchant. For this reason 
the Civil Code, in article 1700, last 
paragraph, provides: ‘The partner- 
Ships referred to in article 1670 are 
excepted from the provisions of num- 
bers three and four of this article 
in cases in which, in accordance with 


wa 
[§ 190 


Such a firm must register its | instrument of association,?® and its members are 


the provisions of the Code of Com- 
merce, they should continue to exist.’ 
This paragraph shows that such com- 
panies are to be governed by the 
provisions of the Code of Commerce.” 
Dis. op. in Compania Agricola de Ul- 
tramar v. Reyes, 4 Ph. 2, 8, 29 (where, 
however, Johnson, J., says: ‘“Primar- 
ily we must determine whether an 
association is mercantile or civil 


quoted in the preceding note, admits 
that some other writers support the 
contrary view. 


{c] Instances. — The following 
joint undertakings have been con- 
strued as commercial: (1) To carry 
freight or passengers (Mahoney v. 
Martin, 35 La. Ann. 29; Vigers v. 
Sainet, 13 La. 300; Lambeth v. Vaw- 
ter, "6p Rob: «qba:): AZ iweyrner evs 
Hooper, 2 Rob. (La.) 229; David v: 
Eloi, 4 La. 106); (2) but the joint 


owner of a vessel is not a commercial 
socius (Woods y. Pickett, 30 La. Ann. 
1095). (8) To buy and sell movables. 
Copley v. Lawhead, 11 La. Ann, 615; 
Nachtrib v. Prague, 6 La. Ann. 759; 
Sullivan v. Williams, 2 La. Ann. 876 
(slaves); Hamblin’s Suec., 3 Rob. 
(La.) 130. (4) Those engaged as 
“wood merchants and running drays 
for hire.” Hubbell v. Read, 14 La. 
243. (5) Factors. Ward v. Brandt, 
11 Mart. (La.) 331, 183 AmD 352. (6) 
To run a distillery. Pugh v. Priestly, 
15 La. 287. (7) “In Chaffe v. Ludel- 
ing, decided in 1875, reported in 27 
La. Ann, 607, which was a suit on an 
obligation like those sued on in this 
case, except that it was executed in 
November, 1866, nearly two years 
before the act incorporating defend- 
ants, our predecessors held that no 
other common carriers are liable as 
commercial partners but those who 
prosecute that business by the use of 
ships and other vessels; and that de- 
fendants, as an incorporated associa- 
tion, were liable jointly, and not in 
solido. The character of a part- 
nership must be determined by the 
object for which it is formed, the 
business intended to be pursued; and 
the Code characterizes as a commer- 
cial partnership that which is formed 
‘for carrying personal property for 
hire in ships or other vessels.’ R. C. 
C. 2875. Manifestly, this is a mere 
description, not a limitation, of the 
means and instrumentality by which 
a business or pursuit to which the 
law attaches the obligations of a com- 
mercial partnership may be con- 
ducted. A strict literal interpre- 
tation of the article of the Code 
would exclude common carriers of 
passengers only, and would illogic- 
ally, without reason, attach more im- 
portance to the vehicle used than to 
the business for which it is used in 
determining the obligations resulting 
from that business.” Reinhold v. 
Ludeling, 29 La. 552, 554. 

29. Commerce codes: Cuba arts 24, 
119.> Pho arts) 24,1179 “POR.S$) 24, 1019's 
Sp. arts 24, 119; Prautch v. Hernandez 
de Goyenechea, 1 Ph. 705. . 

“Tf a company, created for a mer- 
cantile purpose, could be permitted to 
elude the obligation of registration 
simply because it has been denom- 
inated a particular, civil, anonymous 
partnership in its articles of associa- 
tion, this would authorize a violation 
of the provisions of article 1670 of 
the Civil Code and the provisions of 
the Code of Commerce, and make un- 
availing the purpose of the legislator, 
which was to establish for the benefit 
of the public an efficacious protection 
for outsiders buying the stock of an 
anonymons partnership, and the re- 
sult would be that the purpose of 
the law in imposing the requirement 
of publication by means of record 
in the registry—the sole check im- 
posed upon the otherwise unrestricted 
right of mercantile association— 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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liable in solido for its debts.®° 
[§ 191] cc. Civil. 


would be swept away.’ Compania 
hae seo de Ultramar v. Reyes, 4 Ph. 


i la] Failure to register cannot 
prejudice third parties. — Sentence 
Supr. Trib. Jan. 25, 1888; Sentence 


Supr. Trib. Jan. 10, 1882. 

30.. Civil codes: La. Rev. art 2872; 
Que. art 1854; In re Leeds, 49 La. 
Ann. 501, 21 S 617; Mahoney v. Mar- 
tin, 35 La. Ann. 29; Prautch v. Her- 
nandez de Goyenechea, 1 Ph. 705; 
Lamadrid v. Torrens, 28 P. R. 824; 
Baron v. Archambault, 19 Que. 


Super. 1. 

“The debts due by commercial 
partnerships are indivisible, as the 
partners are bound in solido; the 
debts must therefore be paid.” Grid- 
ley v. Conner, 2 La. Ann. 87, 90. 

[a] Exception.—‘‘The lease of real 
estate by a commercial partnership 
will not have the effect of binding 
the partners in solido. The lease 
and the purchase of real estate are 
not different, in so far as relates to 
the extent of the ownership of the 
partners of an ordinary partnership. 
The real property bought by a com- 
mercial partnership is the joint 
property of the individual partners. 
The Same rule will apply to a lease. 
The articles of the code limit com- 
mercial partnership to the purchase 
of any personal property and its 
sale; to carrying personal property 
for hire in ships or other vessels. 
Cc, C. 228. In interpreting the pro- 
visions of the law relating to com- 
mercial partnerships this court has 
decided that the purchase of real 
estate is foreign to the purpose of a 
commercial partnership. The reason- 
ing which leads to this conclusion 
and establishes its correctness ap- 
plies with equal force to the contract 
of lease.” Hollingsworth v. Atkins, 
46 a. Ann, 515, 521, 15 S 77. 

_ (b] The part owner of a vessel 
is not liable as a commercial socius 


for its running expenses. Woods vy. 
Pickett, 30 La. Ann. 1095. 

Sli Civil) codes: Ci vR. sart “1207. 
Cuba arts 1667, 1670; Ee, art 2047; 


Hond. art 1800; La. Rev. art 2826; 
Mex. arts) | 2234," 22363 — Pan. arts 
1358,-1361; P. R. §§ 1569, 15723, Salv. 


ALE ws 8 Sp. arts’ 1667, 1670; Ur. 
art 1886. 
[a] Philippines.—(1) Civ. Code 


arts 1667, 1670; Mead v. McCullough, 
21 Ph. 995: .(2) “ihe -doubts which 
gives rise to the discussion results 
on the one hand, from the fact that 
the partnership, because it is a civil 
partnership, is by its very nature 
invested with legal personality from 
the moment of the execution of the 
contract, in the absence of a contrary 
stipulation, and on the other hand 
from the fact that because it is es- 
tablished in a form recognized by the 
Code of Commerce it can not have 
legal personality until after the exe- 
eution of a public instrument con- 
taining the articles of association, 
and the inscription of this instrument 
in the mercantile registry.” . Com- 
pania Agricola de Ultramar v. Reyes, 


4 Phe 20 hie) 4,520) iGper Arellano, 
(Oho dR (3) “The Civil Code here 
again recognizes the existence of 
civil partnerships, in contradistinc- 


tion to commercial partnerships, in 
expressly providing for the liability 
of their members. (See arts. 1667-— 
1669 of Chap. II of Title VIII). 
Chapter III of the same title con- 
tains special provisions for the dis- 
solution of civil associations. If it 
is held that an association which 
adopts the form for its organization 
provided for by the Civil Code is 
controlled by the rules requiring reg- 
istration under the Commercial Code, 
then by which code shall the courts 
be governed in applying the rules of 


The civil codes on the other 
hand are the ones mainly regulating the societas 
termed ‘‘civil;’’ but in so far as the forms recog- 
nized by the codes of commerce are consistent 
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with the former, the civil societas may adopt 


them.?! 


[§ 192] dd. 


the liability of their members and 
for the dissolution of the same? We 
are inclined to the belief that the 
respective codes, Civil and Commer- 
cial, have adopted a complete system 
for the organization, control, con- 
tinuance, liabilities, dissolutions, and 
juristic personalities of associations 
organized under each. It will be seen 
from these provisions of the codes 
that the Civil Code has expressly pro- 
vided for the existence of commer- 
cial associations, giving them juristic 
personality and certain rights and 
privileges. In these provisions no 
reference is made to the provisions 
of the Commercial Code. It is con- 
tended that notwithstanding this fact, 
such associations are nevertheless 
governed by the provisions of the lat- 
ter code. The Commercial Code was 
enacted and went into effect on the 
ist day of December, 1888. The Civil 
Code was enacted and took effect on 
the 31st day of July, 1889. Had it 
been the intention of the legislature 
to provide that all commercial asso- 
ciations, of whatever class, should be 
governed by the provisions of the 
Commercial Code, it certainly would 
not have provided, at a later date, 


other rules, rights, privileges, and 
regulations. It is our opinion that 
associations organized under’ the 


different codes are governed by the 
provisions of the respective codes.” 
Compania Agricola de Ultramar v. 
Reyes, supra (per Johnson, J.). 
(4) “The applicability of the provi- 
sions of the Code of Commerce to 
civil partnerships organized in the 
form of mercantile associations, such 
as anonymous partnerships or corpo- 
rations, does not include all the pro- 
visions of that code, nor does it annul 
by absorption those provisions of the 
Civil Code which refer to the peculiar 
organization of the association. The 
application of these provisions is 
limited logically to a mere adaptation 
to those concerning the form adopted 
by the civil partnership with respect 
to its control. This is the provision 
of article 1670 of the Civil Code and 
referendum. This article is to be 
understood as though its provisions 
had been expressed in the following 
language: ‘Art. 1670. The-civil part- 
nership, without ceasing to be civil 
by reason of its object, may be cre- 
ated in all the forms recognized in 
the Code of Commerce. It may be a 
collective or general partnership, a 
partnership en comandita, or an 
anonymous partnership. In this case, 
if it should adopt the form of a gen- 
eral partnership, then the provisions 
of articles one hundred and twenty- 
five to one hundred and forty-four, 
inclusive, would be applicable to it; 
if it should adopt the form of a part- 
nership en comandita, then articles 
one hundred and forty-five to one 
hundred and fifty would be applica- 
ble; and if the form adopted is that 
of the anonymous partnership, then 
the provisions of articles one hun- 
dred and fifty-seven to one hundred 
and seventy-four of the Code of Com- 
merce would apply in so far as they 
are not in conflict with the articles 
of the present code.’ If the object of 
the Civil Code was to authorize a 
civil partnership to adopt the forms 
of a mercantile partnership but still 
be controlled by the provisions of 
the Civil Code—and that such was 
the purpose is shown by the excep- 
tion established to the applicability 
of the articles of the Code of Com- 
merce and to the preponderance given 
to the provisions of the Civil Code 
itself—then it is evident that the 
provisions of the Code of Commerce 
referred to as being applicable to 
such a civil partnership in the mer- 
cantile form can be none other than 


The liability of socii for debts of the 
civil societas is not impliedly solidary, but propor- 
tionate to their shares.*? 


Colectiva. 


those concerning the mercantile form 
adopted. Any other view would be 
equivalent to considering the part 
greater than the whole, and no effect 
could be’ given to the exception that 
the provisions of the Code of Com- 
merce are to be applicable ‘in so far 
as they are not in conflict with the 
provisions of the present code.’ Et 
this were not the purpose intended, 
then it would have been sufficient to 
have said, ‘in such case they shall 
be in every respect subject to the 
Code of Commerce.’ Then indeed it 
might have been said that the civil 
partnership in the mercantile form 
ceases to be civil and is transformed 
into a mercantile association. If this 
conclusion can not be reached, and 
the partnership continues to be civil, 
although invested with the mercan- 
tile form, then it has legal person- 
ality as a corporate being provided 
the articles are not ‘kept secret 
among the partners, and that each 
one of the latter be not authorized to 
contract in his own name with third 
persons. (Art. 1669). Any other 
application of these provisions would 
be contrary to the requirements of 
the Civil Code with respect to the 
legal personality of a civil partner- 
ship.” Compania Agricola de Ultra- 
mar v. Reyes, supra (per Arellano, 
Cc. J.). (5) “Under the provisions of 
the above-cited article 1670 of the 
Civil Code, if it be found that the 
association is clothed with the forms 
of any of the commercial associa- 
tions or partnerships recognized in 
the Commercial Code, the provisions 
of that code, in so far as they are 
not in conflict with those of the Civil 
Code, may be relied upon in an at- 
tempt to define the legal relations of 
the association and its members.” 
Lichauco v. Lichauco, 33 Ph. 350, 


359. 

{b] Instances. — (1) Architects. 
Green, v. Dakin, 15 La. 152. (2) 
Carpenters. Lapeyre v. Murphy, 6 
La. Ann. 794 (ship); Heath v. Howell, 
156 La 138, (3) An association for 
railway building has been held civil 
in Louisiana (Hardeman v. Tabler, 
36 La. Ann. 555; Kuhn v. Embry, 35 
La. Ann. 488), (4) but commercial in 
Quebec. McRae v. Macfarlane, 7 
Montr. Super. (Que.) 288, 14 Montr. 
Leg. N. 314). (5) A firm of lawyers 
is civil (Dyer v. Drew, 14 La. Ann. 
657), (6) but a firm of notaries, ad- 
vertising also as real estate, insur- 
ance, and investment agents, is com- 
mercial and its members are solidar- 
ily liable for money intrusted to one 
of them for investment (Baron v. 
Archambault, 19 Que. Super. 1). (7) 
So is a firm of brokers. Loranger v. 
Dupuy, 5 Montr. Leg. N. (Que.) 179. 
(8) So is a planting agreement. 
Payne v. James, 36 La. Ann. 476. 
(9) Sugar plantation. Co-Pitco v. 

Ph. 


Special Forms—(aa) 


Yulo, 8 544, (10) Stevedores. 
Benedict v. Thompson, 33 La. Ann. 
196. (11) Land transportation. 
Bachrach v. La Protectora, 87 Ph. 
441. 

32. Civil codes: Arg. art 1781 


(1747); Belg. art 1862; Bol. art 1225; 
Braz. art 1398; Ch. art 2095; Col. art 
Pile C) Rivart.1235> Cuba art 69sr 


Dom. art 1862; Fr. art 1862; Guat. 
art 1806; Hay. art 1631; Hond. art 
1875; It. art 1726; Mex. arts 2303, 
2304; Neth. art 1679; Nic. art 3280; 
Pan. art 1389; Pan. Canal Z. art 
219i Perskart) 1682); mPa ese 16005 


Port. art 1272; Que. art 1854; Sp. art 
1698; Ur: Jantw i922; sen vart st7s15 
Rom. art 1520; Acna v. P®nce Dist. 
Ct3 (Cie Reiss 

{a] Louisiana.—(1) Rev. Civ. 
Code arts 2872, 2873; McGehee v. Mc- 
Cord, 14 La. 362., (2) “It is well 
settled that a partnership for con- 
structing a railroad is ordinary, and 
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Either the commercial or the civil societas may 
assume any one of several forms.** 
collective (general) societas is one in which all par- 


ticipate in the same rights and 


which is administered either by the members them- 
selves or by a chosen mandatary.** 
members may be subject to the rules of a societas 


in commendam.®> 


[§ 193] (bb) In Commendam (Fr. En Command- 


hence does not impose solidary lia- 
bility on the partners. McGehee v. 
McCord, 14 La. 362; Moores v. Bates, 
13 La. Ann. 40.” Hardeman v. Tab- 
ler, 86 La. Ann. 555, 558. See also St. 
Louis Bank of Commerce v. Mayer, 
42 La. Ann. 1031, 1038, 8 S 260; Dyer 
v. Drew, 14 La. Ann. 657; Stewart v. 
Caldwell, 9 La. Ann. 419. (3) But 
the socius may bind himself in solido. 
Payne v. James, 36 La. Ann. 476. (4) 
Solidarity is never presumed. St. 
Louis Bank of Commerce v. Mayer, 
supra (‘the notes apparently are a 
joint obligation. The judgment does 
not say that the defendants in the 
ease are commercial partners, liable 
each one for the entirety of the debt. 
The signature is that of a firm, but 
it may be that such firm is one, the 
partners of which are ordinary part- 
ners, not bound severally, but jointly 
Only? = Ri Cre CR. 2872: Solidarity is 
never presumed. We have been re- 
ferred to no authority from Missouri 
to show that such a judgment would 
be there construed as a joint and 
several judgment against the defend- 
ants. Under our system it surely 
does not amount to a judgment in 
solido, and can be enforced only as 
a joint judgment, by which the de- 
fendant now sued can be subjected 
to payment of half only of it’). 

{b] Philippines.—(1) Civ. Code 
art 1698; Bachrach v. La Protectora, 
37 Ph. 441; Martinez v. Ong Pong Co., 
14 Ph. 726; La Compania Maritima v. 
Munoz, 9 Ph. 326; Co-Pitco v. Yulo, 8 
Ph. 544. (2) “It was not a commer- 
cial partnership. Therefore, by the 
express provisions of articles 1698 
and 1137 of the Civil Code the part- 
ners are not liable individually for 
the entire amount due the plaintiff. 
The liability is pro rata and in this 
ease the appellant is responsible to 
the plaintiff for only one-half of the 


oe. ae te v. Freeman, 18 Ph. 

33. Civil codes: Ch. art 2061; Col. 
art 2087; Ec. art 2048;-Hond. art 
216; Pan. Canal Z. art 2087; Que. 
art 1864; Salv. art 2018; Commerce 
codes-7( Cuba vart('122) Phi art “122. 
P. R. § 122; Sp. art_122. 


34 Civil codes: Ch. art 2061; Col. 
art 2087; Ec. arts 2048, 2050; Pan. 
Canal Z. art 2087; Salv. arts 2018, 
2020; Commerce codes: Cuba art 122 


Cipuwttond.dart. 27) vet-seq;\(Ph. art 
122 (1); R. § $22 (1); Sp. art 
122 (1). 

[a] Quebec.—(1) Civ. Code art 
1865. (2) Under art 1866 each mem- 


ber may bind the firm. A contrary 
agreement inter se will not relieve 
them. Cavillier v. Gilbert, 18 LCJur 
22, 4 RevLeg 655. (3) A guaranty by 
one member binds the firm. Martin 
v. Gault, 15 LCJur 237. 

35. Civil codes: Ch. art 2063; Col. 
art 2089; Ec. art 2050; Pan. Canal Z, 
art 2089; Salv. art 1821. 

36. Civil codes: La. Rev. art 2839; 
Que. art 1872; Hond. Code Com. art 
316 (this code [arts 317, 318] recog- 
nizes two classes, simple and 
shares’). See infra § 193. 

“There is a method by the favour 
of the crown, of holding such livings 
in commendam (in trust). Com- 
menda, or ecclesia commendata (a 
living in trust), is a living commend- 
ed by the crown to the care of a 
clerk, to hold till a proper pastor is 
provided for it. This may be tem- 
porary for one, two, or three years; 
or perpetual: being a kind of dispen- 


“for: 
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ite; Sp. 
Thus, the 
obligations and | employing it.*° 


Part of the 


En Comandita) or Limited. 
of the societas has one or more special members 
contributing capital and one or more general ones 


[§§ 192-193 


This form 


The former are liable to the ex- 


tent only of their contributions;** the latter are 
liable to the same extent as members of a collec- 
tive firm,?* and such liability attaches to contribut- 


ing members who take part in the administration 


or publish their 


sation to avoid the vacancy of the 


living,’ and is called a commenda 
retinere (to retain a trust living). 
There is also a commenda recipere 


(to receive a trust living), which is 
to take a benefice de novo (anew), 
in the bishop’s own gift, or the gift 
of some other patron consenting to 
the same; and this is the same to him 
as institution and induction are to 
another clerk.” 1 Blackstone Comm. 
(4th ed) p 393. 

[a] Spain.—‘‘The form so_ well 
known as sociedad en commendita, a 
limited partnership derived from 
Italy, by which one puts a special 
amount into the business without 
further liability, is left to the Code 
of Commerce.” Hamilton, ‘The Span- 
ish Civil Code,” 31 Harvard L. Rev. p 


1097. 

87. Civil codes: Ch. art 2061; Col. 
art 2087; Ec. arts 2048, 2049; Pan. 
Canal “Zo vart 20877 Ones art: eis: 
Salv. art 1819; Commerce codes: 
Cuba art 148; Hond. art 341 (where 
the societas is one for shares); Ph. 
art 148; P. R. § 148; Sp. art 148. 

[a] France—‘‘When the partner 
in commendam deals with the con- 
cern, his condition does not differ 
from that of a stranger. The prin- 
‘ciples of the French law are con- 
sonant with our own textual pro- 
visions on the subject now under con- 


sideration. Troplong Société, No. 
434; Pardessus Droit, Com. 4, No. 
1050; Dedarride Société 1, No. 254 
(3); Repertoire Journal du Palais, 


vol. 11, p. 876, No. 1083; Dalloz J. G. 
Vo. Société, No. 194.” Rayne v. Ter- 
rell, 33 La. Ann. 812, 815. 

[b] Louisiana.— (1) Rev. Civ. 
Code arts 2814, 2828, 2839-2851. (2) 
“The partnership in commendam is 
not considered by our code as a sep- 
arate and distinct species of partner- 
ship, but rather as an incident or 
accessory, which may be attached to 
and incorporated with all kinds of 
partnerships, and the partner in com- 
mendam is viewed as a partner only 
to a certain extent. Civ. Code, arts. 
2799, 2810, 2811, 2815. In the coun- 
try from whose jurisprudence we 
have borrowed this kind of contract, 
the partner in commendam is con- 
sidered in the light of a simple fur- 
nisher of funds, (bailleur de fonds) 
liable only to the partnership to 
which he binds himself to pay the 
same, and it has been a question of 
much discussion and doubt, whether 
the creditors of the firm have against 
him a direct action in their own 
name. The better opinion seems now 
to be, that the creditors have no 
such action, although they can com- 
pel the partner in commendam to pay 
the amount he has agreed to put into 
the partnership, by exercising against 
him the rights of the acting part- 
ners. Rogron’s Comments on art 23 
of the Code de Commerce, Pothier, 
de la Société, No. 202. Pandectes 
Franc. v. 19, p. 146. Delangle, Com- 
ment sur les Sociétés Commerciales, 
Nos. 267 to 293. Admitting that it is 
otherwise under the articles of the 
Civil Code of this State, it is not 
easy to perceive how Charles A, 
Jacobs can be made liable as a part- 
ner in commendam of the firm of W. 
M. Lambeth & Thompson, on an ac- 
ceptance given by the latter ten 
months after the dissolution of the 
partnership in commendam, of which 
public notice was given in the news- 
papers. . . Jacobs could not prevent 


names,®® for only general members 


Lambeth and Thompson from con- 
tinuing to use that firm as long as 
they pleased, as his admission into 
the partnership on the footing of a 
partner in commendam never made 
him an integral part of the firm; but 
even if the continued use of the 
social name could have authorized 
any one to believe that there had 
been a continuance of the partner- 
ship with Jacobs, this belief must 
have been completely destroyed by 
the public notice given in August, 
1840, that Lambeth and Thompson 
would continue to do business for 
their sole account, under the firm of 
W. M. Lambeth & Thompson. , How 
then can it be pretended, that the 
plaintiff dealt with the firm upon the 
responsibility of Charles A. Jacobs? 
The ground upon which, in other 
partnerships, liability may be fas- 


tened on a retiring partner, who suf- 


fers his name to stand as a part of 
the firm, is the supposition that the 
firm was trusted upon his responsi- 
bility; but this reason cannot apply 
to a partner in commendam, whose 
name cannot appear in the firm 
adopted by the acting partners, and 
whose liability, as to its extent and 
duration, is determined by, and can 
be ascertained from, the _ registry 
which the law requires to be made. 
As long as the partner in commen- 
dam does none of those acts which 
by law impose upon him the liabili- 
ties of a common partner, no one 
has a right to look beyond such reg- 
istry.” Marshall v. Lambeth, 7 Rob. 
471, 475, 476. (3) “That of the profits 
he has a proportionate share no one 
can justly deny. The Code so pro- 
vides. It is manifest, then, as there 
exists no right without a remedy, 
that he has an action to enforce any 
right which he may have acquired as 
a partner or as his partner’s trans- 
feree.” Latting v. Fassman, 29 La. 
Ann. 280, 283. See also Sherwood v. 
His Creditors, 42 La. Ann, 103, 7 S 
79; Ulman v. Briggs, 32 La. Ann. 
655; Slocomb v. De Lizardi, 21 La. 
Ann, 355, 99 AmD 740. (4) ‘‘The ob- 
ligation of a partner in commendam 
to contribute the agreed amount is a 
debt in favor of the partnership and 
of creditors of the partnership. Rev. 
Civ. Code, arts. 2842, 2856; De Liz- 
ardi v. Gossett, 1 La. Ann. 138; La 
Chomette v.'’ Thomas, 1. La... Ann. 


121.” Arnold v. Danziger, 30 Fed. 898, 
899. (5) “Partners in commendam 
are not forbidden from operating 


with the partnership, by selling to it, 
by buying from it, by lending money 
to: it, Those different negotiations 
cannot be considered as acts of im- 
miAtion involving general liability.’ 
Rayne Terrell, “33 La. Ann. 812, 815. 

[e] The contributing member can- 
not withdraw (1) his contribution. 
La. Rev. Civ. Code art 2851 (when 
those who received it face insolv- 
ency); Que. art 1882. (2) But neither 
can he be required to refund bona 
fide dividends. Civil codes: La. Rev. 


art 2843; Que. art 1882; Commerce 
codes: Ph vart.1 220.2) ss Pkt, ssakkoe 
(2); Sp. art 122 (2). 

38. Civil codes: Que. art 1873; 


Commerce codes: Ph. 
art 148; P. R. § 148; Sp. art 148. 

39. Civil codes: Ch. art 2062; Col. 
art 2088; Ec. art 2049; Nic. art 2062; 
Pan, Canal Z. art 2088; Que. art 1884; 
Salv. art 1820; Commerce codes: 
@ubarcart) 1475 Phi art 147. Ps Re 
§ 147; Sp. art 147. 


Cuba art 148;- 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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may transact its business or bind it,#° but con- 
tributing members may, subject to the terms of the 
contract, examine into the affairs of the firm.*! 

[§ 194] (cc) Anonymous (Corporate). This form 
of the societas is known by no individual name 
but by the object to which it is devoted, and the 
sociil-are liable to the extent only of their shares.*? 
Both civil and commercial forms of it are subject 


to the same rules.#? 


[§ 195] (dd) Joint Accounts (Sp. 


{a] Louisiana.—(1) Rev. Civ. 
Code art 2849. (2) “It is only where 
a partner in commendam holds him- 
self out as a partner, by actively con- 
ducting the business, or introduces 
his name in the partnership style, or 
declares his connections as a general 
partner, or acts in a manner in which 
a partner only could act, and third 
persons are justified to infer and do 
infer that he is a general partner and 
act upon that well-founded inference, 
that he can be held responsible to 
them, notwithstanding the validity 
-of the form of the act of partnership 
in commendam, and the regular reg- 
istry thereof in the proper office and 
in the proper book. The penalty in- 
flicted is limited to such cases, and 
eannot be extended _ to others not 


mentioned. R. C. C. 2849; Slocomb 
vi De’ Lizardi,” 21. La, Ann. 355, 
99 AmD 740; a sie Briggs, 
32 La. Ann. 655.” Ray v. Terrell, 


33 La. Ann. 812, 815. (3) ct his name 
is used without authority he may 
withdraw his contribution and relieve 
himself from further liability by 
published notice. Rev. Civ. Code art 
2850. (4) In Slocomb vy. Lizardi, 21 
La. Ann. 355, 361, 99 AmD 740, the 
court answers negatively the ques- 
tion: “Does the partner in commen- 
dam become responsible for the lia- 
bilities created by the active partner 
after the expiration of the term of 
the partnership in commendam, by 
failing to have a final settlement of 
its affairs, ipso facto?’ (5) “Keep- 
ing in view art C. C. 2849, we have 
carefully considered the evidence ad- 
duced to show that Lewis has taken 
an active part in the management of 
the affairs of the partnership, and so 
held himself out to the world as a 
common partner, but have failed to 
be impressed in that sense. All that 
we can find charged against him is, 
that on his return from the North, on 
one occasion he consulted with one of 
.the general partners and telegraphed 
to parties in New York, who desired 


information, to the effect that the 
firm Briggs, Payne & Co. were all 
right. Surely this is not the kind of 


participation or interference which 
the law considers shall make a part- 
ner in commendam liable as a general 
partner. He did that which any 
stranger could have done without im- 
plicating himself. It cannot be pre- 
tended that if any outsider had done 
this, it could be inferred and believed 
from such an act, on his part, that 
he was on that account a partner in 
the concern. We do not find that 
Lewis has held himself out to the 
world as a partner, and rather think 
that he has done every thing that he 
should have done to be shielded by 
the law on the subject.’ Ulman vy. 
Briggs, 32 La. Ann. 655, 662. 

40. Que. Civ. Code art 1874 [they 
must account to each other and to 
the special members, art 1885]; Com- 


merce codes: Cuba art 148; Ph. art 
148; P. R. § 148; Sp. art 148. 
41. Que. Civ. Code art 1884; Com- 


merce codes: Cuba art 150; Ph. art 
150; P..R. § 150: Sp. art 150. 

42. Civil codes: Ch. art 2061; Col. 
art 2061; Ee. art 2048; Pan. Canal Z. 
art 2087; Que. arts 1870, 1889 (ren- 
dering members liable as of collective 
firms); Salv. art 2018; Commerce 
codes: Cuba. arts 122 (3), 153; Ph. 
arts 1122 9(3),. 153; B. Rerss 222) (ey, 
153; Sp. arts 122 (3), 153. 

43. Civil codes: Ch. art 2064; Col. 
art 2090; Ec. art 2051; La. Rev. art 
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ticipacion). 


the business in 


[§ 196] 
Socius. 


(3) 


Cuentas en Par- 


2852; ‘Pan. Canal Z. art 2090; 
art 1822 

44, Commerce codes: Cuba art 239; 
Hond. art 353; P. R. § 239. 

[a] Philippines.—(1) Code Com. 
art 239. (2) ‘“‘Though the unregis- 
tered articles of partnership gave the 
association a form of organization 
closely assimilated to that of a reg- 
ular ‘compafiia en comandita,’ as 
prescribed in the Commercial Code, 
except that the name designated in 
the articles did not include the words 
‘y compafiia’ (and company) and the 
additional words ‘sociedad en com- 
andita,’ it appears to have _ been 
organized and conducted in substan- 
tially the manner and form pre- 
scribed for ‘cuentas en participaci6n’ 
(joint accounts) in articles 239-243 
of that Code.”’ Lichauco v. Lichauco, 
33 Ph. 350, 360. 

[b] Spain.—(1) Code Com. art 
239. (2) In the absence of shares 
which characterize the ordinary com- 
mercial association the venture will 
be treated as a joint account. Sen- 
tences Supr. Trib. Dec. 7, 9, 1871; 
Sentence Supr. Trib. Dec. 12, 1866. 
(3) It is not subject to the require- 
ments governing the formation, etc., 
of commercial associations. Sentence 
Supr. Trib. Jan. 20, 1865. Compare 
Sentence Supr. Trib. Dec. 9, 1871. 

45. Commerce codes: Cuba art 241; 
Hond. art 355; Ph. art 241; Lichauco 
v. Lichauco, 33 Ph. 350. 

[a] Porto Rico.—(1) Com. Code § 
241. (2) “In order that a joint ac- 
count may exist it is an indispensable 
requisite, under article 239 of the 
Code of Commerce in force, that the 
special partner or the partner con- 
tributing the capital, whatever he 
may be called, contribute a capital 
which from the moment it is paid in 
becomes subject to the favorable or 
unfavorable results of the transac- 
tions of the partnership. This requi- 
site is not present in the case under 
consideration, because it is very 
clearly provided in the agreement 
that Sobrinos de Ezquiaga would 
open a credit up to the sum of 25,000 
pesos in favor of Modesto Munitiz, so 
that he might attend to the business 
of his commercial establishment, to 
which end they would open an ac- 
count current in their books in his 
name; Sobrinos de HEzquiaga agree- 
ing to meet all demands of Munitiz 
for cash and merchandiSe in order 
that he might always have a stock 
on hand in his establishment, and 
Munitiz on his part agreeing to make 
such partial payments as he might 
be able to do at the times most con- 
venient for him in order gradually to 
liquidate his indebtedness, as also to 
pay to Sobrinos de Ezquiaga the total 
balance appearing in their favor on 
the account current opened between 
them, when they should deem it in 

rtherance of their interests, and 
without any other conditions on the 
part of Sobrinos de Ezquiaga than to 
give him notice thereof six months 
in advance; these conditions are not 
compatible with the nature of a joint 
account association, which the de- 
fendant, Modesto Munitiz, attributes 
to the contract, because in a partner- 
ship of that character the manager 
of the partnership is not under the 
obligation of returning the capital 
contributed by the special partner, 
until after the termination of such 
partnership, and then in accordance 
with the result of its liquidation.” 
Sobrinos de Ezquiaga v. Munitiz, 11 


vidual liability.*° 
liable to, him only, unless he assigns his claims.4® 
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This form of the social contract arises 
when several merchants contribute to an agreed 
fund for use in business and share the results.*4 
There must be a manager (gestor) who transacts 


his own name and assumes indi- 
Third parties may sue, and are 


Relations between Societas ana 


The contract of societas creates a juridical 
person distinct from its members;#7 but such per- 
Saly. | P. R. 100, 109, 


{b] Spain.—(1) Com. Code art 
241; Sentence Supr. Trib. July 11, 
1888. (2) The manager must render 
the accounts. Sentence Supr. Trib. 
Dec. 20, 1882. 

46. Commerce codes: Cuba art 242; 
Hond. art 3565 Ph. art (242; R. 
242; Sp. art 242. 

47. Civil codes: Ch. art 2053; Col. 
art 2079; Cuba art 35 (2); He. art 
2040; Guat. art 1825; Hond. art 1795; 
Mex. art 2230;' Nic. ‘art’ 3188; Pan. 
artw64 CLD Pany Canals Z. vart! 2079% 
P-R. § 27 (2); Salv. art 1811; Sp. 
art 35 (2). 

[a]. Erance.—‘“In relation to part- 
nership debts, this court has adopted 
the doctrine of Toullier, as more con- 
sonant to the positive enactment of 
the Code. That author treats a com- 
mercial partnership as an artificial 
being, distinct from the persons of 
which it is composed. ‘les créances 
de la société ne peuvent donc etre 
compensées avec les dettes de chaque 
associé, lorsque ces dettes n’ont 
point été contractées pour le compte 
de la société, mais pour son compte 


particulier, et vice versa.’ 7 Toullier, 
378.” Dick v. Byrne, 7 Rob. (La.) 
465, 467. 

{b] Louisiana.—(1) Stothart  v. 


Hardie, 110 La. 696, 34 S 740; New- 


man v. Hldridge, 107 La. 315, 31 S 
688; Dick v. Byrne, 7 Rob. 465; 
Blanchard v. Cole, 8 La. 158. (2) “It 


needs no citation of authority for 
the proposition that a partnership is 
an ‘ideal’ or juridical ‘being,’ as per- 
fectly distinct from the individuals 
who compose it as one individual 
person is from another, as was said 
in Terry v. Harris; 10 La. Ann. 625; 
and that a power of attorney or 
mandate from the partnership gives 
no power to represent the partners as 
individuals. This was expressly 
ruled in regard to the same power 
of attorney in Johnson v. Brown, 18 
La. Ann. 330,°in which case one of 
the present defendants was sole de- 
fendant.”’ Conery v. Rotchford, 30 
La. Ann. 692, 693. Compare Brashear 
v. Dwight, 2 La. Ann. 403. (3) ‘From 
these essential characteristics of the 
contract, as exhibited by the very 
definition of our Code, and by its 
other provisions upon this subject, 
there results a principle which is 
consecrated by the jurisprudence of 
centuries, and rests upon authority 
too high to be questioned. The part- 
nership once formed and put into ac- 
tion, becomes, in contemplation of 
law, a moral being, distinct from the 
persons who compose it. It is a civil 
person, which has its peculiar rights 
and attributes. Une personne fictive 
et morale séparée des. associés. 
Ficte cujusdam persone vicem ob- 
tinet. See the authorities cited in 
Troplong. on Part. .§ 68, &c..... 
This distinction between the partner- 
ship as an abstract ideal being and 
the persons who compose it, is illus- 
trated by rules so familiar that it 
would be an unnecessary waste of 
time to argue in their defence.’ Smith 
v. McMicken, 3 La. Ann. 319, 321. 
Compare Pilcher’s Succ., 39 La. Ann. 
362, 365, 1 S 929. (4) “Counsel for 
plaintiffs admit that if the check had 
been drawn on any third person, or 
on a firm of which defendant was not 
a member, the presentation of it and 
passing of the proceeds to credit as 
instructed would have been a de- 
livery to the donee. But he contends 
that the credit on the books of M. 
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sonality may be acquired only by compliance with 
the formalities prescribed by law,** and where the 
articles are secreted so that each member deals in 
his own name, there is no juridical personality, but 
The addition of a 


merely tenancy in common.*® 


new member creates a different entity.°° 
ber may form a new societas, respecting his share, 
with an outsider; but the latter, although he may 
be manager of the first societas, does not become 
a member of it without unanimous consent of the 


Morgan’s Sons did not divest the 
possession of defendant, which con- 
tinued, as a partner, jointly and sev- 
erally with the other partners, and, 
therefore, did not constitute delivery. 
This is to ignore the elementary prin- 
ciple that a partnership is, in con- 
templation of law, a_ legal entity, 
separate and distinct from the indi- 
vidual members; and that partnership 
possession, custody and obligation 
are different from those of an indi- 
vidual member. The distinction 
sought to be drawn by plaintiff's 
counsel has no foundation in law and 


as little in reason.” Stauffer v. 
Morgan, 39 La. Ann. 632, 636, 2 S 
98. (5) Judgment cannot be rendered 


against the members where the serv- 
ice was upon the firm only. Conery 
v. Rotchford, supra. (6) A note 
executed by the individual members 
in favor of the firm is enforceable 
by a bona fide holder. Pike v. Hart, 
30 La. Ann. 868. (7) A societas can- 
not exercise a private office (that is, 
executor, curator, tutor). Rev. Civ. 
Code arts 2816, 2817. (8) But it may 
act aS mandatary or trustee. Rev. 
Civ. Code arts 2818-2820. (9) One 
firm may be a member of another. 
Simonton v. McLain, 37 La. Ann. 663. 


{c] Philippines—(1) Civ. Code 
art 35 (2). (2) “The plaintiff com- 
pany, having complied with the 


forms required for the organization 
of associations of its class under the 
Civil Code, is a juristic person recog- 
nized by law, and has capacity to 
maintain the present action.” Com- 
pania Agricola de Ultramar v. Reyes, 
Ae Phen 1s. (3) “The articles of 
agreement appeared in a public docu- 
ment and were duly inscribed in the 
commercial register. To the extent 
of this inscription the corporation 
partook of the form of a mercantile 
one and as such must be governed 
by articles 151 to 174 of the Code of 
Commerce, in so far as these pro- 
visions are not in conflict with the 
Civil Code (art. 1670, Civil Code); 
but the direct and principal law ap- 
plicable is the Civil* Code. Those 
provisions of the Code of Commerce 
are applicable subsidiarily. This part- 
nership or stock company (sociedad 
anonima) upon the execution of the 
public instrument in which its arti- 
eles of agreement appear, and the 
contribution of funds and personal 
property, became a juridical person— 
an artificial being, invisible, intangi- 
ble, and existing only in contempla- 
tion of law—with the power to hold, 
buy, and sell property, and to sue 
and be sued—a corporation—not a 
general copartnership nor a_ limited 
copartnership. (Arts. 37, 38, 1665, 
and 1666 of the Civil Code; Compania 
Agricola de Ultramar v. Reyes, 4 
Ph. 2; and Chief Justice Marshall's 
definition of a corporation, Dart- 
mouth College v. Woodward, 4 Wheat. 
(Ue S)s183 74 ved 629.) « The in- 
scribing of its articles of agreement 
in the commercial register was not 
necessary to make it a juridical per- 
son—a corporation. Such inscription 
only operated to show that it partook 
of the form of a commercial corpora- 
tion.” Mead v. McCullough, 21 Ph. 
95, 105. 

{d] Planting firm.—‘‘The partner- 
ship of Payne & Townsend was a 
distinct personality from the indi- 
viduals composing it. Payne and 
Townsend, the individual owners of 
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a debtor of the 
a warrantor of 
thereon.®* 


Any mem- 


the plantation, were distinct persons 
from the personality of Payne & 
Townsend. When Payne & Townsend 
therefore as a partnership bought 
and placed mules on the place, the 
partnership was not the owner of the 
property, and therefore did not place 
them there, destined for its improve- 
ment and use. The mules placed on 
the plantation by the planting part- 
nership of Payne & Townsend after 
the execution of the special mortgage 
to Payne were not subject to seizure 
under said mortgage.’ Townsend v. 
Payne, 42 La. Ann. 909, 913, 8 S 626. 
[e] Compensation. — “The case, 
therefore, presents this question, 
whether a commercial firm can op- 
pose in compensation of a debt due 
by the firm a debt due to one of the 
partners; or rather, whether such 
compensation takes place by opera- 
tion of law. The general rule ac- 
cording to the Civil Code is, that the 
debtor, in solido, cannot oppose the 
compensation of what the creditor 
owes to his co-debtor. Art 2208. But 
if the co-debtor assents to the com- 
pensation, we see no objection to the 
doctrine of Pothier, that it may be 
allowed by way of exception. Oblig. 
part) 2, Noa1s94?” Dick v. Byrne, 7 
Rob, (a.) 465, 466. 
[f] Common-law partnership.— 
This is one of the distinguishing 
features between the societas and 
the common-law partnership. See 
Partnership [80 Cyc 349]. 
4s. Sp. Sentence Supr. Trib. 
March 12, 1888; Sentence Supr. Trib. 


May 8, 1885; Sentence Supr. Trib. 
Nov. 23, 1883. 
[a] Philippines.—‘This partner- 


ship was engaged in the business of 
buying and_ selling cows, woods, 
bricks, and the products of the coun- 
try. The proofs show that it never 
attempted to comply with any of the 
requirements of the Code of Com- 
merce, If it had complied with that 
Code it would have been a juridical 
person. (Article. 116.) Assuming, 
without deciding, that civil partner- 
ships are also, juridical persons, did 
Prautch and Scholes not having com- 
plied with the Code of Commerce 
nevertheless become a civil partner- 
ship and thus acquire a personality 
of its own?... We hold then on 
principle and authority that the con- 
tract of partnership between Prautch 
and Scholes was in its nature com- 
mercial; that under article 36 of the 
Civil Code said partnership was gov- 
erned by the provisions of the Code 
of Commerce; that its failure to com- 
ply with the requirements of that 
Code did not make it a civil partner- 
ship, and thus give it legal person- 


ality, which we have assumed such 
partnerships have.” Prautch  v. 
Hernandez, 1 Ph. 705, 706, 711 (per 
Willard, J.). : 

[b] Registry.—(1) “It would be 
strange if this principle were not 
found in the positive law. When 


several persons unite for a common 
end and desire to transact their joint 
business in the name of a new arti- 
ficial being which they create, they 
Should notify the public who the 
persons are that are responsible for 
the acts of this new entity. That 
notice can be given in no better way 
than by requiring them to file their 
articles in the Mercantile Registry, 
a public record. The firm of Prautch, 
Scholes & Co., had no legal person- 
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socii.o Where the societas and a member have a 
common debtor, any payments by him to the mem- 
ber must be credited pro rata on each claim and 
if the latter gives a receipt for the societas, it 
shall be eredited with all.>? 


Every socius becomes 
societas for his unpaid share and 
his title to property contributed 


He is also liable for interest on deferred 
payments and on amounts received from the com- 
mon fund,°* and for damages incurred through his 


ality, and this action can not be main- 
tained in its name.” Prautch v. 
Hernandez, 1 Ph. 705, 712. . (2) “Al- 
though the enterprise was organized 
in the year 1901 for the purpose of 
conducting mercantile operations, in- 
cluding the buying and selling of 
‘palay’ and rice, the articles of part- 
nership or association were not reg- 
istered in the mercantile registry in 
accordance with the provisions of 
articles 17 and 119 of the Commercial 
Code. It was therefore a mere un- 
registered commercial partnership, 
and the association never became in 
the legal sense a juridical person, 
nor did it attain the dignity, rights 
or privileges accorded the different 
classes of compafiias mercantiles 
(mercantile partnerships) discussed 
in Title 1 of Book 2 of the Commer- 
cial Code.” Lichauco v. Lichauco, 33 
PRA. 3507 359. (3) An unregistered 
societas has no capacity to sue. Sp. 
Sentence Supr. Trib. March 12, 1888; 
Sentence Supr. Trib. May 8, 1885; 
Sentence Supr. Trib. May 14, 1884; 
Sentence Supr. Trib. Nov. 23, 1883. 

49. Civil codes: Cuba art 1669; 
Guat. art 1780; Hond. art 1792; Pan. 
art 1360; Ph tart: 1669- Pe sRa Satopl. 
Sp. art 1669. 

50. Paradise v. Gerson, 32 La. 
Ann. 532;-534, 

“The firm is thereby changed; it 
becomes a new one with different 
parties, interests, and liabilities; the 
component parts of the firm are dis- 
tinct beings from the firm, as well as 
from each other, and their rights and 
liabilities must be tested and adjudi- 
cated accordingly. Ellis v. Fisher, 10 
La. Ann. 482; Abat v. Penny, 19 La. 
Ann. 289." Paradise v. Gerson, supra. 

51. Civil, codes: Belg. art 1861; 
Bol. art 1224; Braz. art 1388; Ch. art 
2088;"Col. ‘art 2124; Go Re ant: 2268 
Cuba art 1696; Dom. art 1861; Ee. 
art 2075; Fr. art 1861; Guat. art 1803; 
Hay. art 1630; It. art 1725; Neth. art 
1678; Pan. art 1387; Pan. Canal Z. 
art 2114; Per. art 1679; Ph. art 1696; 
PuiR. ($8) 15982 Port art 1272) Ouevanre 
1853; Rom. art 1519; Salv. art-1846; 
. art 1696; Ur. art 19115 Ventvart 


[a] Louisiana.—(1) Rev. Civ. 
Code art 2871 (rendering him liable 
for the acts of the new socius). (2) 
“The partner of my partner is not 


my partner.” Hazard v. Boyd, 4 
Mart. N. S. 347. 
52. Civil codes: Belg. art 1848; 


Ch. art 2092; Col. art 2118; Cuba art 
1684 (limited to managing socius); 
Dom. art 1848; Ec. art 2079; Fr. art 
1848; Guat. art 1808; Hay. art 1617; 
It. art 1712; La. Rev. art 2860; Neth. 
art 1665; Nic. arts 3234, 3235; Pan. 
art 1375; Pan. Canal Z. art 2118; Per. 
art 1684; Ph. art 1684; P. R. § 1586; 
Que. art 18438; Rom. art 1506; Salv. 
art 1850; Sp. art 1684; Ur. art 1914; 


Ven, art 1717. 

53. Civil codes: Belg. art 1845; 
Bol. art 1212; Ch. arts 20838, 2085; 
Col. arts. 2109, 211123) GC.’ Ro art i1220% 
Cuba art 1681; Dom. art 1845; Fr. art 
1845; Hay. art 1614; Hond. arts 1832, 
1834; It.‘art 1709; La. Rev. arts 2856, 
2857; Mex. arts 2264, 2266; Neth. art 
1662; Nic. arts 3228, 3230; Pan. art 
1372: Pan, Canal \Z.carts 2109) 21108 
Pers arts 111668, 1664s. Phevart s168 iy 
P. R. § 1583; Que. art 1839; Rom. art 


15033' (Sp. cart’ 1681; Uri. art .1905% 
Ven. art 1714. . : 
54. Civil codes: Belg. art 1846; 


for later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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fault by the societas, without being permitted to 
offset profits accruing to it by his efforts.® 
the other hand, the societas becomes liable to the 
socius for funds, and interest thereon, disbursed 
on its account and for bona fide obligations and 
Where a socius con- 
tributes property to the societas for use and profits, 
it is at the latter’s risk, if consumable or perish- 
able, or in the absence of a special agreement, if 
the property was contributed at an appraisal, which 
governs; otherwise it is at the former’s risk.*” 
-the absence of a contrary agreement, each mem- 
ber may use property of the societas consistently 


risks incurred for its benefit.5¢ 


Bol-vart 12135 C: Re-art 12213, Cuba 
art 1682; Dom. art 1846; Fr. art 1846; 
Guat. art 1789; Hay. art 1615; It. art 
1710; La. Rev. art 2858; Mex. art 
2268; Neth. art 1663; Pan. art 1373; 
Rereartgi6655) Ph.qart,) 1638230... 
§ 1584; Que. art 1840; Rom. art 1504; 
Sp. art 1682; Ur. art 1906; Ven. art 


1715. 
55. Civil codes: Belg. art 1850; 
Bolk art 1215; Ch; art..2093; Col. art 


PANG? (CoRR arts (1221, 1227;-Cuba art 
1686; Dom. art 1850; Ec. art 2080; 
Fr. art 1850; Guat. art 1792; Hay. art 
1619; It. art 1714; La. Rev. art 2862 
(exempting bona fide acts); Mex. arts 
2267, 2274; Neth. art 1667; Pan. art 
1377;. Pan. Canal. Z; art 2119; Per; 
art 1668; Ph. art 1686; P. R. § 1588; 
Que. art 1845; Salv. art 1851; Sp. art 


1686; Ur. arts 1906, 1907, 1912; Ven. 
argli19: 
56. Civil codes: Belg. art 1852; 


Bol. art 1217; Ch. art 2089; Col. art 
WAS Cre wart 123s Cubararkt 168385 
Dom. art 1852; Ec. art 2076; Fr. art 
1852; Guat. art 1794; Hay. art 1621; 
It. art 1716; La. Rev. art 2864; Mex. 
art 2275; Neth. art 1669;-Nic.. art 
3239; Pan. art 1379;. Pan. Canal Z. 
areas. Per art: 1640e2P. Re §915905 
Que. art 1847; Rom. art 1510; Salv. 
art 1847; Sp. art 1688; Ur. art 1916; 
Ven. art 1721. 

[a] Philippines.—(1) Civ. Code 
art 1688. (2) “We do not consider 
that article 1688 is applicable in this 
case, in so far as it provides ‘that the 
partnership is liable to eur i partner 
for the amounts he may have dis- 
bursed on account of the same and 
for the proper interest,’ for the rea- 
son that no other money than that 
contributed as capital is involved.” 


Martinez v. Ong Pong Co., 14 Ph. 
726, 729. 
57. Civil codes: Belg. art 1851; 


Bol. art 1216; Ch.-art 2084; Col. art 
2110; Cuba art 1687; Dom. art 1851; 
Ke. art 2071; Fr. art 1851; Guat. art 
MOL Hayer arth wlO20; Etasarte libs 
La. Rev. art 2863; Neth. art 1668; 
Pan. art 1378; Pan. ‘Canal Z. art 2110; 
Per, art 1667; Phe art eLesitee by eR: 
§ 1589; Port. arts 1259, 1260; Que. 
art 1846; Rom. art 1509; Salv. art 
1842; Sp. art 1687; Ur. art 1908; Ven. 
art 1720. 

58 Civil codes: Belg. art 1859 
(2); Bol. art 1223 (2); Braz. art 1386 
Ci) Chrartec0S8in-(C2) Col vart=21 07 
(2); Cuba. art 1695," (2); Dom. art 
1859 12)% We-vart 2068 (2) Kr. art 
1859 (2); Guat. art 1801 (2); Hay. 
art) 1628'° (2); Tteeart. 1723.1.(2): lua, 
Rev. art 2870 (2); Mex. art 2294; 
Neth. art 1676 (2); Pan. art 1386 (2); 
Pan. Canal Z. art 2107 (2): Per. art 
UG eiCe)ise ee be sare odor C2) syne. ei. 
§ 1597 (2); Port. art 1270 (2); Que. 
art Sol o@)) seroma arta Lol, (C295 
Salv. art 1839 (2); Sp. art 1695 (2); 
Ur. art 1904 (2); Ven. art 1728 (2). 

5S. Civil codes: Belg. art 1¥%ov 
(4); Bol. art 1223 (4); Braz. art 1386 
(IV); Ch. art 2081 (4); Col. art 2107 


(4)> Cuba Wartiie95 (4)7 Doms art 
1859 (4); Ec. art 2068 (4); Fr. art 
1859 (4); Guat. art 1801 (4); Hay. 


art 1628 (4); Hond. art 1865 (4); It. 
art 1723 (4); La. Rev. art 2870 (4); 
Mex. art 2296; Neth. art 1676 (4); 
Nic. art 3266; Pan. art 1386 (4); 
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On 


property.®° 


societas.® 


In | the account and 


Pan. Canal Z. art 2107 (4); Per. art 
Oi (4) seth Sarted6915 C4) sibs Res 
1597 (4); Port. art 1270 (4); Que. art 
1851 (4); Rom, art 1517 (4); Salv. 
ALES S394 )EwSpa anbiel695: C4)iz + Ui 
art 1904 (4); Ven. art 1728 (4). 

60. Civil codes: Belg. art 1859 
(3); Bol. art 1223 (3); Braz. art 1386 
(III); Ch. art 2081 (3); Col. art 2107 
3); Cuba art 1695 (3); Dom. art 1859 

+ MCSCart. 2068°°¢(3)s) Pro art:1859 
); Guat. art 1801 (3); Hay. art 1628 
): Hond. art 1865 (3); It. art 1723 
); La. Rev. art 2870 (3); Mex. art 
95; Neth. ‘art21676 (3)3> Nic. art 
Pan, art 1386 (3); ‘Pan. 
se RPer fare: 1607 
ae line rel Goole) mia Ey eiga Lb Oe 
(3); Port. art 1270 (3); Que. art 1851 
erate Uo iaiC3)e 
Sp. art 1695 (3); 
Wen. art 1728 (3): 
iiiaten Rom. L. pp 521, 617— 
621; Justinian Dig. XVII, II (fr 27, 
63, 82 [3]). 

“The Roman law of partnership 
differed in one marked respect from 
the modern law: there was no im- 
plied agency in partnership. Or in 
other words, in Roman law no part- 
ner was bound by the acts of his 
fellow partner as to _ transactions 
with third persons; the third party 
could hold responsible only that part- 
ner who transacted the business with 
him. The reason of this is that the 
Roman law only partially worked out 
the modern doctrine of representa- 
tion in agency.” 2 Sherman Rom. 
in Modern World (2d ed, 1922) p 355 
§ 798. “The texts of the Digest that 
deal with partnership, societas, are 
almost wholly concerned with the 
rights and duties of the partners 
among themselves. The furiously 
contested questions relating to ‘part- 
nership by estoppel’ and ‘partnership 
as to third persons’ would have no 
meaning in a system in which a part- 
ner would be liable by his associate’s 
act to third persons only if as a fact 
he had given a mandate for the act 
or if as a fact he had appropriated 
in some fashion the fruits of the 
transaction.” Radin, “Fundamental 
Concepts of the Roman Law,” 13 Cal. 
L. Rev. p 42. 


62. ‘Civil codes: Arg. art 1780 
(1746); Belg. art 1862; Bol. art 1225; 
Braz —wantse- Uso 5s 1398; Ch. art 
2094; Col. art 2120; a eRe Arts 
A232) S284" A Cupae fants Gone Cole 
1698; Dom. art 1862; Ec. arts 2081, 


2082; Fr. art 1862; Ger. art 714; Guat. 
art 1804; Hay. art 1631; Hond. art 
1874; It. art 1726; Neth. art 1679; 
art 3278; Pan. arts 1388 (2), 
Pan. Canal Z. art 2120; Per. 
art 1680; P. R. §§ 1599 (2), 1600; 
Port. art 1272; Rom. art 1520; Salv. 
arts 1852, 1853; Sp. arts 1697 G2) 
N6IOSSe Wir tart Wol9F viens art olvet: 
{a] Louisiana.—(1) Rev. Civ. 
Code art 2875; Allen v. Whetstone, 
35 La. Ann. 846. (2) The socius in 
commendam cannot bind the others, 
Rev. Civ. Code art 2844; Marshall v. 
Lambeth, 7 Rob. 471. (3) ‘These 
provisions show how widely different 
an ordinary partnership is, under our 
Code, from a commercial one, as reg- 
ulated by the law merchant, or even 
a special partnership under the Eng- 


Power of socius to bind societas. 
law the ordinary socius had no power to bind the 
Under the modern codes he may do so 
if he has express authority,®? or if he acts for 
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with its destined purpose, the latter’s interests, and 
those of the other members,** but without the lat- 
ter’s consent, he cannot alter the 
Each member may require the others to contribute 
toward expenses necessary to preserve the common 


immovables.®? 


In the Roman 


benefit of the societas,®* or subject 


to the right of any member to object before such 
act becomes effective.** 


lish law. In both of the latter the 
power and authority of one partner 
to bind the others, in transactions 
relating to the joint concern, are im- 
plied from the fact of partnership, 
while in the former an express power 
must be shown, or positive proof 
given, that the partnership has been 
benefited by the debt contracted in 
the name of the partnership by one 
of its members.” Dumartrait v. Gay, 
1 Rob. 62, 63. See also Allen v. Cary, 
33 La. Ann. 1455 


[b] Philippines—(1) Civ. Code 
arts 1697 (2), 1698. (2) ‘‘The Court 
of First Instance seems to have 


founded its judgment against the ap- 
pellants in part upon the idea that 
the document executed by them con- 
stituted an authority for Marcelo 
Barba to bind them personally, as 
contemplated in the second clause of 
article 1698 of the Civil Code. That 
clause says that no member of the 
partnership can bind the others by a 
personal act if they have not given 
him authority to do so. We think 
that the document referred to was 
intended merely as an authority to 
enable Barba to bind the partnership 
and that the parties to that instru- 
ment did not intend thereby to con- 
fer upon Barba an authority to bind 
them personally. It is obvious that 
the contract which Barba in fact ex- 
ecuted in pursuance of that authority 
did not by its terms profess to bind 
the appellants personally at all, but 
only the partnership and himself. It 
follows that the four appellants can- 
not be held to have been personally 
obligated by that instrument; but, as 
we have already seen, their liability 
rests upon the general principles un- 
derlying partnership liability.” Bach- 
rach v. La Rrotectora, 37 Ph. 441, 445. 

68. Civil codes: Arg. \art 1751 
(1717); Belg. art 1864; Bol. art 1227; 
Braz. art 1398; Ch. art 2094; Col. art 
2120; C. R. art 1234; Cuba arts 1697 
(2); 1698;.. Dom. art. £864; ° He. art 
2081; Fr. art 1864; Guat. art 1805; 
Hay. art 1633; Hond. art 1874; It. 
art 1728; La. Rev. art 2874; Mex. art 
2302; Neth. art 1681; Nic. art 3279; 
Pan. arts 1388 (1), 1389; Pan. Canal 
Z. art (212050 Per, arts 16317 1682: Bh. 
arts!12697 (1), 26987 PR: '§8$21599 Gd), 
1600; Que. arts 1855, 1867; Salv. art 
1852; Rom. art 1522: Sp. arts: -1697- 
(1), 1698; Ur. art 1920; Ven. art 1733; 
Dalcour v. MeCan, 37 La. Ann. 7; 
Stewart v. Caldwell, 9 La. Ann. 419. 

. Civil codes: Belg. art 1859 
G)ice Bole art 1223864); .Chitart 20sL 
(1); Col. art 2107 (1); Cuba art 1695 
(1); Dom. art 1859 (1); Ec. art 2068 
CHEER Vartniis59 1G) Guatwant sion! 
(1); Hay. art 1628 (1); Hond. art 
L865aC)); Itvart 1723" (is Lar Rev. 
art) 2870' (ly; Mex: .art’ 2293%) Neth, 
art) L676) G)s Nice artirs263euban: 
art. 1386 .(1);) Pan. ‘Canal (Ziart 2207 
GQ)G Pers art. 1607 “Gee beards 65 
Gd) Ps Re Sb OMG) ee Ponce rieston 
(1)5.' Que. ‘art 18517 (1) 3""Rom:? art 
1517 (1); Salv. art 1839 (A); Sp. art 
1695 (1); Urs art 1904°%@); Ven. art 
1728 (1). 

“One partner, therefore, is empow- 
ered to contract in the name of the 
partnership only when the articles of 
partnership make no provision for 
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[§ 197] (4) Operation. 


contract,®> and continues for the 


fixed, or, if there is none such, until the purpose 
has been accomplished;** or for the lives of the 


socii;*? but the term specified may 
consent of all members.°® 


a new societas; if before, it is a 
the old one.® 


the management of the partnership 
business. In the case at bar we think 
that the articles of the Veteran Army 
of the Philippines do so provide. It 
is true that an express disposition to 
that effect is not found therein, but 
we think one may be fairly deduced 
from the contents of those articles. 
They deciare what the duties of the 
several officers are. In these various 
provisions there is nothing said 
about the power of making contracts, 
and that faculty is not expressly 
given to any officer. We think that it 
was, therefore, reserved to the de- 
partment as a whole; that is, that in 
any case not covered expressly by 
the rules prescribing the duties of 
the officers, the department could not 
be bound unless by resolution adopted 
by it at some meeting where at least 
six members of the department were 
present. It is hardly conceivable that 
the members who formed this organ- 
ization should have had the intention 
of giving to any one of the sixteen 
or. more persons who composed the 
department the power to make any 
contract relating to the society which 
that particular officer saw fit to make, 
or that a contract when so made 
without consultation with, or knowl- 
edge of the other members of the 
department should bind it. We there- 
fore hold, that no contract, such as 
the one in question, is binding on the 
Veteran Army of the Philippines un- 
less it was authorized at a meeting 
of the department.” Great Council 
W.isS.1 10! (R. MM. vi Veteran Army; 
7 Ph. 685, 688. 

65. Civil codes: Belg. art 1843; 
Bol. art 1210; Braz. art 1375; Ch. art 
2065; Col. art 2091; Cuba art 1679; 
Dom, art 1843; Ee. art 2052; Fr. art 
1843; Guat. art 1785; Hay. art 1612; 
It. art 1707; La. Rev. art 2853; Mex. 
art 2262; Neth. art 1661; Nie. art 
3226; Pan. art 1870; Pan. Canal Z. 
art 2091; Per. art 1661; Ph. art 1679; 
P. R. § 1581; Port. art 1275; Que. art 
1832 [a limited firm (en commandite) 
is not regarded as formed until the 
required certificate is filed and re- 
corded, art 1876]; Salv. art 1823; Sp. 
art 1679; Ur. art 1887; Ven. art 1712; 
Rom. art 1501; Compania Agricola 
de Ultramar v. Reyes, 4 Ph. 2, 14. 

66. Civil codes: Belg. art 1844; 
Bol. art,_1211; Braz, art 1375; Ch. art 
2065; Col. art 2091; Cuba art 1680; 
Dom. art 1844; Ec. art 2052; Fr. art 
1844; Guat. art 1786 (otherwise lim- 
ited to nine years); Hay. art 1613; 


Hondiantd 8:79) (Cl). vit. art) 1708: 
La. Rev. art 2854; Mex. art 2263; 
INI¢e artis 285 Ge hans wart 11371: 


Pan. Canal Z. art 2091; Per. art 1662; 
Ph: art 1680; P. R. § 1582; Rom. art 
1502; Salv. art, 1823; Sp. art 1680; 
Urtarbtilsstis Ven. art2i7 13. 

67. Civil codes: Belg. art 1844; 
Bol. art, 12013 (Ch. cart: 2066;5\Col.vart 
2091; Cuba art 1680; Dom. art 1844; 
Ec. art 2052; Fr..art 1844; Ger. art 
724; Hay. art 1613; It. art 1708; La. 
Rev. art 2854; Mex. art 2263; Pan. 
arty /3iis) Pan. Canal. Z. varty Zooks 
Per-varts16625) Phi) art ol680;5 PR. 
$1582; Port. art 1277s Que. Vart 
183833 Rom. art. 1502; Salv. art: 1823*% 
Sp. art 1680; Ur. art 1887; Ven. art 


The existence of the so- 
cietas impliedly begins with the formation of the 


If the extension is ef- 
fected after the expiration of its term, it becomes 


A power of management conferred 
on one or more members in the contract is irrev- 
ocable, save for good cause, and may be exercised 
according to his bona fide discretion; but it is 
revocable if conferred subsequently.’° 


|1866 (same as Belgium); 
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period therein 


be extended by 


continuation of 


Where sey- 
1T1LS. 
68. Civil codes: Arg. art 1800 
(1766); Belg. art 1866 (requiring 
written evidence); Bol. art 1229; 


Ch, art 2098; Col. art 2124; Cuba art 
1702 (authorizing implied consent); 
Dom. art 1866; Ec. art 2085; Fr. art 
Guat. art 
1814; Hay. art 1635; Hond. art 1881; 
It. art 1730 (similar to Belgium); 
La. Rey. art 2878; Pan. art 1393; 


| Pan, Canal Z. art 2124; Per. art 1689; 


Ph. ‘art 1702; BP. R. § 16045! Rom. -art 
1524; Salv. art 1856; Sp. art 1702; 
Ur. art 1923; Ven. art 1735. 

“The extension or prorogation in 
this case was during the life of the 
partnership, and neither on principle 
nor the best authority should it be 
considered as the creation of a new 
partnership; and if it was not the 
creation of a new partnership, then 
Godchaux made no agreement, ex- 
press or implied, to contribute an- 
other $40,000, or to make good at any 
time the original $40,000 contributed 
by him; and if he made no such 
agreement, the law of + Louisiana, 
(Rev. Civil Code, art. 2842, supra,) 
relieves him of further liability... The 
bill makes no case to hold him for 
any liability beyond his liability as 
a partner in commendam under Loui- 
siana law.” Arnold v. Danziger, 30 
Fed. 898, 901. 

69. Civil codes: Braz. art 1401; 
Cuba art 1703; Pan. art 1394; Ph. art 


70. ‘Civil , codes: | Arg, ‘art 1715 
(1681); Belg: art 1856; Braz. .art 
13838; Ch. art 2071;.Col. art 2097; 


C. R. art 1211; Cuba art 1692; Dom. 
art 1856; Ee. arts 2058-2061; Fr. art 
1856; Guat. art 1800; Hay. art 1625; 
Hond. art 1857; It. art 1720; La. Rev. 
art 2867; Mex. art 2281; Neth. art 
1673; Nic. arts 3253-3255; Pan. art 
1383; Pan. Canal Z, art 2097; Per. art 
1676; Ph. art.1692; P..R. § 1594; Que. 


art 1849; Rom. art 1514; Salv. arts 
1829-1832; Sp. art 1692; Ur. arts 
1893, 1896; Ven. art 1725. , 

71. Civil \‘codes: “Belg: art 1858; 


Braz, art.1385; Ch. art 2076; Col. art 
2102; C. R. art 1213; Dom. art 1858; 
Ee. art 2063; Fr. art 1858; Hay. art 
1627; It. art 1722; La. Rev. art 2869; 
Mex. art 2291; Neth. art 1675; Nic. 
art 3261; Pan. Canal Z. art 2102; 
Que. art 1850; Rom. art 1516; Salv. 
art 1834; Ur. art 1898. 

72. Civil codes: Braz, art 1385; 
Cuba art 1694; Pan; art 1385; Ph. 
art 1694; P. R. § 1596; Sp. art 1694; 
Ven, art 1727. 

73. | Civil. codes: Arg. art 1710 
(1676); Belg. art 1857; Braz. art 1384; 
Ch. art 2076; Col. artii2102; C.’P. art 
1213; Dom. art 1857;, Ee. art 2063; 
Hr. art) 1857; Hay. <art’:1626; Bond. 
art 1856; It. art 1721; La. Rev. art 
2868; Neth. art 1674; Que. art 1850; 
Salv. art 1834; Ur. art 1898; Ven. art 
1726; Nic. art 3260;. Rom. art:1515. 

74 Civil codes: Cuba art 1693; 
Hond. art 1865 (1); Pan. art 1384; Ph. 
art 1693; P. R. § 1595; Sp. art 1693. 

75. Civil codes: Braz. art 1204; 
Guat. art 1826; Mex. art 2297 [com- 
pare arts 2282, 2285]; Ur. art 1891 
(excluding the industrial socius and 
giving each capitalist votes in pro- 
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eral socii are charged with the management acting 
in unison, they cannot act otherwise,’* except in 
cases of imminent danger of irreparable injury.’? 
But in the absence of such restriction, each may act 
separately,’® but may contest the others’ acts be- 
fore taking effect.”* 
of the members control, in the absence of a con- 
trary provision, except for modification of the con- 
tract, which requires unanimity.*° 

[§ 198] (5) Dissolution. 3 dis 
by the expiration of the period for which it was 
created,’® by the completion of the enterprise to 
which it was devoted,’? by destruction of the cap- 
ital,7*79. by the death, civil interdiction, or in- 


Under some codes, a majority 


A societas is dissolved 


portion to shares). 

[a] Louisiana.—‘‘Situated as these 
parties were in this business, being 
partners, it is proper to consider the 
instructions given by the defendant, 
in the nature of advice from one per- 
son to another, when both are equal 
in power and interest, and subject to 
be deviated from should circum- 
stances require or point out a differ- 
ent course of proceeding, as probably 
more: beneficial.” Cougot v. Rodri- 
guez, 1 La. 508, 512. 

76. 2 Sherman Rom. L. in Mod. 
World (2d ed, 1922) p 355; Civil 
codes: Arg. art 1798 (1764); Belg. art 
1865 (1); Bol. art-1228 (1); Braz. art 
1399 (1); Ch. art 2098; Col. art 2124; 
CoaR art’ 123-8 Cuba artead7ee. Gie 
Dom. art 1865 (1); Ec. art 2085; Fr. 
art 1865 (1); Guat. art 1812 (1); Hay. 
art 1634 (1); Hond. art 1879 (1); It. 
art 1729 (1); La. Rev. arts 2876 (1), 
2877; Mex: -art 2308 (1); Neth. art 
1683 (1); Nic. art-3284 (1); Pan. art 
1391 (1); Pan. Canal Z. art 2124; Per. 
art 1688 (1) [partial rescission on 
various grounds is provided by art 
1686]; Ph. art 1700 (1); P. R. § 1602 
(1); Port. art 1276 (1); Que. art 1892 
(1); Salv. art 1856; Sp. art 1700 (1); 
Ur. art 1923; Ven. art 1734 (1); Rom. 
art_1523 (1). 

“There is nothing in these articles 
which expressly or impliedly pro- 
hibits the sale of corporate property 
to one of its members, nor a dissolu- 
tion of a corporation in this manner. 
Neither is there anything in articles 
151 to 174 of the Code of Commerce 
which prohibits the dissolution of a 
corporation by such sale or transfer.” 
Mead v. McCullough, 21 Ph. 95, 108. 

77. Civil codes: Arg. art 1798 
(1764); Belg. art 1865 (2); Bol. art 
1228 (2); Braz. art 1399 (3); Ch:\art 
2099: Col? ‘art, 20259 Co Re tart“1238* 
Cuba art 1700 (2); Dom. art 1865 (2); 
Ee. art 2086; Fr. art 1865 (2); Ger. 
art 726; Guat. art 1812 (1); Hay. art 
1634 (2); Hond. art 1879 (2); It. art 


1729 (2); Jap. art 682; La. Rev.. art 
2876 (2); Neth. art 1683 (2); Nic. 
art’ 3284, .-¢2)3°.Pani4 art (23917) G2) 


Pan. Canal’ Z. art 2125; Per. art 1688 
(1) -Phifv art 21700, ida) Pears 22602 
(2); Port. art 1276 (3); Que. art 1892 
(2); Salv. art 1857: Sp. art’ 1700° (2); 
Ur. arts 1887, 1923, 1924; Ven. art 
1734 (2); Rom, art 1576. 

78-79. Civil codes: Arg. art 1805 
(1771D)¢. Belge: ‘art, 1865 €2):3"Bol-sart 
1228 (2); Braz. art 1399 (2);.Ch. art 
2100; (Col. art 21265) ‘©: Re art!) 1239) 
Cuba art 1700 (2); Dom. art 1865 (2); 
Ke. art 2087; Fr. art 1865 (2); Guat. 
art 1812 (2); Hay. art 1634 (2); Hond. 
art (T879.-(2)e" it. Jart 1729 4¢2)\5 Shia. 
Rev. arts 2876 (2), 2879; Neth. art 
1683 (2); Nic. art 3284 (2); Pan. art 
1391 (2) $° Pani’ Canal Z.- art? 2126; 
Per. art 1688 (2); Ph.. art 1700 (2); 
PYR. 8° 11602) (23 Port art) 1276"@) 
Que. art 1892 (2) [compare art 1893]; 
Salv. art 1858; Sv. art 1700 (2); Ur. 
art 1925; Ven.) art) (17347(2)% 

“Tt cannot be doubted that under 
these provisions of law the associa- 
tion of which the defendant was 
nominated manager (gestor) was 
totally dissolved in the year 1904, 
when the rice mill for the operation 
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§ 198] 


solvency of a member,®°-8t or his withdrawal.3? 
. But the latter is permissible only when made in 
good faith, at a seasonable time, upon due notice, 
and when the societas is unlimited in duration.8* 
A withdrawal is not bona fide when made in order 
to sequester a profit which should be common to all; 
nor seasonable when the capital is not intact and 
it is in the common interest to continue.®* 


of which it was organized was dis- 
mantled, the machinery offered for 
sale and the whole enterprise con- 
cluded and abandoned.” Lichauco v. 
Lichauco, 33 Ph. 350, 358. 

[a] Under the Roman law, the 
sale of all the property of the socii 
dissolved the societas. 3 Gaius Inst. 
p 154; Hop neler Ev. Rom. L. (2d ed. 
1923) p 

{b] oonee: the destruction, 
after the societas acquires title, of 
any capital contributed by a member 
will not dissolve it; it is otherwise, 
if destroyed before delivery or if the 
member merely transfers the _ use. 
Civil codes: Belg. art 1867; Bol. art 
Dastsas@hs arts 210259 Cols jart 21285 
Cuba art 1701; Dom. art 1867; Ec. 
arts 2088, 2089; Fr. art 1867; Guat. 
art 1815; Hay. art 1636; Hond. art 
1880; It.- art 1731; Neth. art 1685; 
INie, art 2102; Pant art; (1392. Pan, 
Ganal Z. art 2128;-Ph; art.1701) Ph. R. 
§ 1603; Salv. arts 1859, 1860; Sp. art 


1701-= Vien: art-.17365) tua. Rey. art 
PSO yee Eel arte) LOO0; 4 Romer sart 
1525. 

80-81. 


3 Gaius Inst. pp 152, 153; 
2 Sherman Rom. L. in Mod. World 
(2d ed, 1922) p 355; Civil codes; Arg. 
art 1792 (1758) (when only. two 
socii); Belg. art 1865 (3, 4); Bol. art 
1228 (8) 3 Braz art 1399.4): Ch. arts 
2303,..2106; Col. arts 2129,-2132; C.R. 
arts 1242, 1244; Cuba art 1700 (3); 
Dom. art 1865 (3, 4); Ee. arts 2090, 
2098; Fr. art 1865 (3, 4); Ger. arts 
T27; "128; Guat. art 1812 (4-6); Hay. 
art 1634 (3524) pe elond. arg L879 (3); 
Tt. art 1729 (3,4); Jap: arts679>~ lua. 
Rev. arts 2880. 2881, 2883; Mex. 
art 2308 (3); Neth. art 1683 (4); Nic. 
arts 3285 (3); Pan. art 1391 (3); Pan. 


Canal Z. arts 2129, 2132; Per. art 
1688 (4,5, -.6) (providing also the 
bankruptey of the societas as a 
cause); P. R. § 1602 (3); Port. art 


1276 (4); Que. art 1892 (4-6) (adding 
bankrupicy of the societas); Salv. 
arts 1861, 1864; Sp. art 1700 (3); Ur. 
arts 1928, 1931; Ven. art 1634 (3, 4); 
Rom. ary 1523 (3,4) 

[a] nilippines.— (1) Civ. Code 
art dr00. (G35 , ‘This partnership 
not having been organized in the 
form of a mercantile partnership, 
and, therefore, the provisions of the 
Code of Commerce not being applica- 
ble thereto (article 1670 of the Civil 
Code), it was dissolved by the death 
of Perpetua Bearneza, and falls un- 
der the provisions of article 1700, 
subsection 38, of the same Code, and 
not under the exception established 
in the last paragraph of said article 
1700 of the Civil Code.” Bearneza v. 
Dequilla, 43 Ph. 237, 239. 

{b] But by agreement among the 
surviving members, the societas may 
continue, decedent’s heir withdrawing 
his share or remaining, as he may 
elect. Civil codes:,. Arg. art 1794 
(1760); Belg. art 1868; Bol. art 1232; 
Braz. arts 1402, 1403; Ch. arts 2104, 
2105. "Col. ‘arts: 2¥30--21319C. Ri arts 
1242, 1243; Cuba art 1704; Dom. art 
1868; Ec. arts 2090-2092; Fr. art 1868; 
Guat. arts 1813 (making the same 
provision as regards other 
mentioned in the text), 1816, 1817; 
Hay. art 1637; It. art 1732: La. Rev. 
art 2882; Mex. art 2311; Neth. art 
1688; Pan. art 1395; Pan. Canal Z. 
arts "2130, 2131; Per. arts 1691, 1692; 
Ph. art 1704; P. R. § 1606; Port. art 
1277; Que. art 1894; Rom. art 1526; 
Salv. arts 1861-1864; Sp. art 1704: 
Ur. arts 1928-1930; Ven. art 1737; 
Bearneza v. Dequilla, 43 Ph. 237. 

3 Gaius Inst. p 151; Lobingier 
Ev. ‘Rom. L. (2d ed, 1923) p 228; 2 
Sherman Rom, L. in Mod. World (24 


causes, 
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sion.§? 
With- 


ed, 1922) p 355; Civil codes: Arg. art 
1803 (1769); Belg. art 1865 (5); Bol. 
art 1228 (6); Braz. arts 1399 (5), 
1404 Ch. cart «21085, Colbmart2134e 
Cc. R. art 1246; Cuba art 1700 (4); 
Dom. art 1865 (5); Ec. art 2095; Fr. 
art 1865 (5); Ger. art 723; Guat. art 
1812 (7); Hay. art 1634 (5); Hond. 
arty UST s(4) i) lt. art. 1729) 165) 1) as 
Rev. arts 2876 (5), 2884 et seq; Mex. 
art 2308 (4); Nic. art 3284 (4); Pan. 
art 1391 (4); Pan. Canal Z. art 2134; 
Per. art 1688 (7); Ph. art 1700 (4): 
PR. § 1602, .¢4).: Port. arts 1276 CODE 
1278; Que. art 1895; Salv. art 1866; 
Sp. art 1700 (4); Ur. art 1933; Ven. 
art 1734 (5); Rom. art 1523 (5). 
“The effect of renunciation was al- 
ways to dissolve the partnership 
even though there was an express 
stipulation not to do so, In that 
case, of course, the stipulator could 
sue on his contract. But with or 
without a contract, societas as a 
bonae fidei negotium allowed the ac- 
tion pro socio whenever the renuncia- 
tion was against the equity of the 
transaction. It did not need fraud to 
make it inequitable. As early as 
Augustus, it was laid down that if 
the result of an honest renunciation 
was prejudicial, the renouncing part- 
ner was liable. To which the rather 
interesting qualification was added 
that the prejudice must be measured 
by the disadvantage not of one part- 
ner but of the partnership. This, of 
course, is quite contrary to the re- 
ceived common law opinion where 
renunciation of a partnership unlim- 
ited as to time can be freely made 
whatever may be the impelling mot- 


ives.” Radin, “Fundamental Concepts 
eee Roman Law,” 13 Cal. L. Rev. 
p 43. 

83. Civil codes: Belg. arts 1869, 


1871; Bol. arts 1233-1236; Braz. arts 
1399 (5), 1404; Ch. arts 2108-2110; 
Col. arts 27134-2136; C. R. arts 1246- 
1248; Cuba art 1705; Dom. arts 1869, 
ey uc: .ants’ 2096, 2097 -saer, varts 
L87is* Ger. cart (233 Guat. part 
1818; Hay. arts 1638, 1640; Hond. art 
1884; It. art 1733; Jap. art 678; La. 
Rev. arts 2884-2889; Mex. arts 2308 
(4), 2813; Neth. arts 1684, 1686; Nic. 
arts 3290 et seq; Pan. art 1396; Pan. 
Canal Z. arts 2134-2136; Per. art 
16933 Phecart 1705;-P.R., §1607; Port. 
art 1278 (1); Que. art 1895 [compare 
art 1900]; Rom. arts 1527, 1529; Salv. 
arts 1867, 1868; Sp. art 1705; Ur. arts 
1933, 1934; Ven. arts 1738, 1740. 
“There was no intention on the 
part of the plaintiff in accepting the 
money to relinquish his rights as a 
partner, nor is there any evidence 
that by anything that he said or by 
anything that he omitted to say he 
gave the defendant any ground what- 
ever to believe that he intended. to 
relinquish them. On the contrary he 
notified the defendant that he waived 
none of his rights in the partnership. 
Nor was the acceptance of the money 
an act which was in itself incon- 
sistent with the continuance of the 
partnership relation, as would have 
been the case had the plaintiff with- 
drawn his entire interest in the part- 
nership. There is, therefore, nothing 
upon which a waiver, either express 
or implied, can be predicated. The 
defendant might have himself termi- 
nated the partnership relation at any 
time, if he had chosen to do so, by 
recognizing the plaintiff’s right in 
the partnership property and in the 
profits. Having failed to do this he 
cannot be permitted to force a dis- 
solution upon his copartner upon 
terms which the latter is unwilling 
to accept. We see nothing in the 
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drawal from a societas limited in duration is per- 
mitted only for some substantial cause, like the 
incapaeity of one socius or the default of another.®® 
The societas may also be dissolved at any time by 
unanimous consent.*® 
a dissolved societas follows the rules of succes- 


Distribution of the assets of 


Liquidation is effected by the members or some 


case which can give the transaction 
in question any other aspect than 
that of the withdrawal by one part- 
ner with the consent of the other of 
a portion of the common capital.” 
Fernandez v. De la Rosa, 1 Ph. 671, 


678. 
84 Civil codes: Belg. art 1870; 
Bol. art 1234; Braz, art 1405; Ch. 


arts 2111, 2112; Col. arts 2137, 2138; 


Cc. R. art 1248; Cuba art 1706; Dom. 
art 1870; Ec. arts 2098, 2099; Fr. 
art.1870; Guat. art 1818; Hay. art 


1639; It. ‘art 1734; La. Rey. arts 2885, 
2886; Mex. arts 2309, 2310; Neth. art 
1687; Pan. art 1397; Pan. Canal Z. 
arts 2137, 2138; Per. art 1693; Ph. 

§ 1608; Port. art 


5 -- art '1528; Salv. 
arts 1869, 1870; Sp. art 1706; Ur. 
art (:1935; Ven. art 1789. 

“Viewed in another light, the sale 
of January 12, 1889, was an attempt 
on the part of two of the partners 
to withdraw from the partnership 
for their own personal profit before 
the termination of the partnership at 
the expense of the partnership, an 
act which was expressly prohibited 
by Law 12, Title 10, Fifth Partida, 
and is now so prohibited by article 
1706 of the Civil Code. The notarial 
document of January 12, 1889, did not 
therefore convey the title to the land 
in dispute to the would-be purchasers, 
and as the claim of ownership of the 
petitioners is necessarily based on 
that document, it results that the 
certificate of registration ought not 
to include those parcels.” Lichauco 
v. Soriano, 26 Ph. 593, 598. 

85, Civil codes: Belg. art 1871; Ch. 
art 2108; Col. art 2134; Cuba art 
1707; Dom. art 1871; Ec. art 2095; 
Fr. art 1871; Guat. art 1819; Hay. 
art 1640; Hond. art 1884; It. art 

>; Jap. art 678; La. ‘Rev. arts 
2887, 2888; Mex. arts 23814, 2315; 
Neth. art 1684; Nic. art 3291; Pan. 
art—i3983. Pan. Canali Zi art (2134; 
Per iparts 16943) Phi tart, I0tae Pie Re: 
§. 1609.57 Port.. ‘art) 1279’) Ques lart 
1896; Salv. art 1866; Sp. art 1707; 
Ur. art 19333 Ven. art 1740; Bol. art 
1235; Rom. art 1529. 

86. Civil codes: Braz. art 1399 
(6) [unless it be of fixed duration, 
Bry E408 hs C. R. art 1245; Ur. art 


87. Civil codes: Arg. art 1822 
(1788); Belg. art 1872; Braz. art 1409; 
Ch, art; 2115; Col. art. 21741; C.. R: art 
1250; Cuba art 1708; Dom. art 1872; 
Ee. art 2102; Fr. art 1872; Guat. art 
1824; Hay. art 1641; Honda. art 1887; 
It. art 1736; La. Rev. art 2890; Mex. 
art 2316; Neth. art 1689; Nic. art 
3292; Pan, art 1399; Pan. Canal Z. 
art 2141; Per. art 1700; Ph. art 1708; 
Pe R. § 1610; Port. art 1280; Que. 
art 1898; Salv. art 1873; Sp. art 1308; 
Ur. art 1937; Ven. art 1741; Bol. art 
1236; Rom. art 1530. 

“The action and mode of proceed- 
ing in this case are as ancient as the 
law of partnership itself. They form 
the actions pro socio and communi 
dividendo of the Roman law com- 
bined. They exist under every sys- 
tem of jurisprudence, and are the 
means by which the rights of part- 
ners and creditors are mutually pro- 
tected. Story on Partnership 326. 
Our own Code makes provisions for 
eases of this kind. The rules con- 
cerning the partition of inheritances, 
the manner of making them, and the 
obligations which result between 
heirs, apply to partners. Civil Code 
art 2861. The first step to be taken 
towards the completion of a parti- 
tion, is the settlement of the amount 
which each of the heirs owes the 
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one named by them or by the courts.%* 
account’’ is liquidated by the manager (gestor) who 
Creditors of the 
societas are preferred, as regards the property, tu 
those of a member, although the latter may, sub- 
ject to the formers’ rights, resort to their debtor’s 
share.°° The profits of an illegal societas are given 


must render a proper account.*® 


succession, and of the amount which 


he is bound to collate; and where 
there is to be a final liquidation 
and settlement of a_ succession 


or partnership, it is obvious that the 
result cannot be effected without a 
payment of the debts, or, in a suc- 
cession, by a division of the debts 
among the heirs.” Gridley v. Conner, 
2 La. Ann. 87, 90. 

88. Civil codes: art ere 


(1777) (commercial); 
Que. art 1896a et seq. 

{a] Louisiana. — “A commercial 
partnership exists for the purpose 
of liquidation, after it has been dis- 
solved, and the former partners may 
be sued in the Court of the firm 
domicil on the liabilities of the firm, 
and in a late case this doctrine was 
extended so as to permit them to 
be brought in by attachment, if they 
were non-residents. Lobdell v. Bush- 
nell, 24 La. Ann, 295.” Montague v. 
Weil, 30 La. Ann. 50, 52. 

{b] Philippines.—(1) “It is well 
settled that when a member of a 
mercantile partnership dies, the duty 
of liquidating its affairs devolves 
upon the surviving member, or mem- 
bers, of the firm, not upon the legal 
representative of the deceased part- 
ner. (Wahl v. Sim, 5 Ph. 11; Sugo 
v. Green, 6 Ph. 744). And the same 
rule must be equally applicable to a 
eivil partnership clothed with the 
form of.a commercial association 
(art. 1670, Civil Code; Lichauco v. 
Lichauco,: 33 Ph. 350). Upon the 
death of Lim Ka Yam it therefore 
became the duty of his surviving 
associates to take the proper steps 
to settle the affairs of the firm, and 
any claim against him, or his estate, 
for a sum of money due to the part- 
nership by reason of any misappro- 
priation of its funds by him, or for 
damages resulting from his wrongful 
acts as manager, should be prose- 
cuted: against his estate in adminis- 
tration in the manner pointed out in 
sections 686 to 701, inclusive, of the 
Code of Civil Procedure.”. Po Yeng 
Cheo v. Lim Ka Yam, 44 Ph. 172, 178. 
(2) “The, action that lies with the 
partner who furnished the capital for 
the recovery of his money is not a 
criminal action for estafa, but a civil 
one arising from the partnership con- 
tract for a liquidation of the part- 
nership and a levy on its assets if 


Arg. 
Jap. art 


there should be any.” (OR GSE eae 
Os 17 Ph. 84, 86 (per Arellano, 
g9. Commerce codes: Cuba. art 
243; Hond. art 357; Ph. art 243; P. R. 
§ 243; Sp. art 243, 
“The duty of the defendant to 


liquidate the affairs of the enterprise 
and to account to his associates 
promptly upon the dissolution of the 
association in the year 1904 is ex- 
pressly prescribed in the Commercial 
Code, whether we regard the associa- 
tion, so far as it affects the mutual 
rights and obligations of the part- 
ners, as clothed with the forms of a 
‘sociedad de cuentas en participa- 
eion’ (joint account partnership), or 
a ‘sociedad en comandita.’’’ Lichauco 
v. Lichauco, 33 Ph. 350, 360. 

90. Civil ‘codes: ‘C. R. ‘art 1236; 
Cubarvart, L699) Hond. art: 1877s" La. 
Rev. art 2823; Mex. art 2305; Pan. 
art W390. “Ph. art) 16993" P. RO8§ 1601; 
Que. art 1899; Sp. art 1699; Nic. art 
3282; Tennessee Bank vy. McKeage, 11 
Rob. (La.) 130. 

[a] Societas in commendam. 
“The contest is between the partner 
in commendam, as a creditor of the 
insolvent individually and the cred- 
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A ‘joint 
the locality. 


itors of the partnership. . For 
such purposes, the partner in com- 
mendam is in no better position than 
an active partner. As a member of 
an insolvent partnership his only 
immunity consists in the restriction 
of his liability for the debts of the 
concern, to the amount which he had 
agreed to furnish by his contract. 
C. C. 2842. A partnership with a 
partner in commendam may exist in 
every association known as partner- 
ships, and it can not be treated as 
a separate division of partnerships. 
Cc. C. 2840. Ulman v. Briggs, 32 La. 
Ann, 657; Marshall v. Lambeth. 7 
Rob. (la.) 471. Hence it follows that 
in determining the rights of Martin 
in and to the partnership assets as a 
creditor of Sherwood, he must be 
treated with the same measure which 
would be meted out to a simple com- 
mercial partner whose share in the 
concern is liable for partnership 
debts, and whose claims as a creditor 
of his partner must be subordinated 
to the claims of creditors of the 
partnership. Gueringer v. His Cred- 
itors, 33 La. Ann. 1279. As soon as 
the partnership between Sherwood 
and Martin was formed, their re- 
spective previous and individual in- 
terests of shares in the factory were 
vested in the ideal being known as 
the partnership, and no_ portion 
thereof could again become the prop- 
erty of the partners, but the resid- 
uum, after the payment of the part- 


nership debts. Pilcher’s Succ., 39 
La. Ann. 362, 1 S 929.” Sherwood 
v. His’ Creditors, 42 La. Ann. 103, 


LOS LOG iS: 79) 

91. Civil codes: Cuba art 1666; 
Pan, art, tooue eh art 166038 be He: 
§ 1568; Sp. art 1666. 

92. 3 Gaius Inst. p 155 et seq; 
Justinian Inst. III, XXVI, XII; Civil 
codes: Arg. art 1903 (869); Belz. 
ant 019845 Bolw art. 213325) Braz. art 
L288¢ 2 Ch. fart /21U6*= Col) arte 2142° 
Cuba art 1709; Dom. art 1984; Ec. art 
2108; Fr. art 1984; Ger. art 662: 


-Guat. art 2184; Hay. art 1748; Hond. 


art U8S8siit. art: L737 Sap. art. 640% 


La. Rev. art 2985; Mex. art 2342; 
Neth. art 1829; Nic. art 3293; Pan. 
art 1400; Pan. Canal Z. art 2142; 


Par. art 1869; Per. art 1921; Ph. art 
L709) te Re Sel te Port, vartw. bose 
Que. art 1701; Salv. art 1875; Sp. art 
LU0S2 Ur. art, 2051s" Ven wartalvae: 
C. R. art 1251; Rom, art 1532; Lopez 
v. Sanchez, 22 P. R. 521; Hermanos 
v.. Registrar of Property, 17 P.°R. 
221; Webb v. Porto Rico American 
Tobacco Co., 16 P. R. 378; Ledesma 
v. Araujo, 15 P. R. 234. 

“It is a bonae fidei negotium, and 
therefore binds both parties to do 
all that is required by bona fides.” 
Sonn Inst. Rom. L. (Ledlie 3d ed) 
p 5 

[a] Mandate not shown.—‘It is 
true that the Visayan Refining Co. 
made the plaintiff one of its instru- 
ments for the collection of copra; 
but it is clear that in making its 
purchases from the producers the 
plaintiff was buying upon its own ac- 
count and that when it turned over 
the copra to the Visayan Refining 
Co., pursuant to that agreement, a 
second sale was effected. In para- 
graph three of the contract it is de- 
clared that during B® continuance 
of this contract the Visayan Refin- 
ing Co. would not appoint any other 
agent for the purchase of copra in 
Legaspi; and this gives rise indi- 
rectly to the inference that the 
plaintiff was considered its buying 
agent. But the use of this term in 
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upon its dissolution to charitable institutions of 


[§ 199] d. Mandatum (Fr. Rom., Mandat; Ger. 
Auftrag; It., Port. and Sp., Mandato)—(1) Nature. 
This is a contract by which one party (the manda- 
tarius) accepts a commission to render service for 
another (the mandator).%” 


It was originally gratui- | 


one clause of the contract cannot 
dominate the real nature of the 
agreement as revealed in other 
clauses, no less than in the caption 
of the agreement itself. In some of 
the trade letters also the various in- 
strumentalities used by the Visayan 
Refining Co. for the collection of 
copra are spoken of as agents. But 
this designation was evidently used 
for convenience; and it is very clear 
that in its activities as a buyer the 
plaintiff was acting upon its own 
account and not as agent, in the legal 
sense, of the Visayan Refining Co. 
The title to all of the copra pur- 
chased by the plaintiff undoubtedly 
remained in it until it was delivered 
by way of subsequent sale to said 
company.” Albaladejo y Cia v. Phil- 
ippine Refining Co., 45 Ph. 556, 572. 

{b] Mandatum is distinguished 
from mere advice (1) which creates 
no obligation unless given mali- 
ciously. Civil codes: Arg. art 1927 
(1893): 2Ch. arty 2119=S Colt art. ahaa. 
Be. -art’, 21063; (Ger “art 676.) -bant 
Canal Z. art 2145; Par. art 1893; Salv. 
art, 2078; Un. art 2060.) '((2)° “ror 2a 
mandatum—where the object is to 
place the mandatory under a legal 
obligation to execute his commission 
—we must distinguish mere advice 
(a so-called mandatum tua gratia), 
which is not intended to create any 


such obligation, and is therefore 
neither a mandatum nor even a 
Juristic Vaeto iaf” ali Sohm Inst. 


Rom. L. (Ledlie 3d ed) p 408. 

{c] Distinguished from  loan.— 
Blanchet v. Roy, 14 Que. Super. 402 
[aff 4 RevLegNS 161]. 

[ad] Compared with Anglo-Ameri- 
can agency.—(1) ‘‘The meaning of 
mandatum is not the same as that 
of ‘agency’ in English law.” Lon- 
hon Civ. Code (Jap., 1898) p 169 
note. (2) “The law, as a rule, agrees 
with the Roman law upon the sub- 
ject, and is founded upon it. Some 
of the differences are these: (a) 
Mandatum was not confined to per- 
sonal property, as mandate is (Story 
§ 141). (b) Mandate without deliv- 
ery would be rather agency than bail- 
ment, i.e., it would fall under a class 
of contracts different from that under 
which mandatum falls (§ 142). (ce) 
The mandatary in Roman law was 
liable for both misfeasance and non- 
feasance; in English law he is liable 
(though the line of distinction is 
very fine in some cases) only for 
misfeasance (§ 164), for nonfeasance 
is simply the breaking of a gra- 
tuitous executory contract which is 
void if not under seal (§ 169). The 
cases of Coggs v. Bernard, 2 Ld. 
Raym. 909, 92 Reprint 107, 1 Salk. 
26, 91 Reprint 25, 5 ERC 247, 1 Smith 
Lead. Cas. 354, Wilkinson vy. Cover- 
dale, 1 Esp. 75, illustrate misfea- 
sance; Balfe v. West, 13 C. B. 466, 
76 ECL 465, 138 Reprint 1281, non- 
feasance. (d) The amount of dili- 
gence, that of a bonus paterfamilias 
(Hunter 487), required from the man- 
datary appears to be greater ‘in 
Roman than in English law.” Wil- 
liams Inst. Justinian Illustrated by 


Eng. L. (2d ed, 1893) p 229. See 
Agency 2 C. J. p 404. 
[e] Bailments.— See Coggs v. 


Bernard, 2 Ld. Raym. 909,92 Reprint 
107, 1 Salk. 26, 91 Reprint 25, 5 HRC 
247, 1 Smith Lead. Cas. 354, 368 
note (where the entire English law 
of bailments is borrowed from the 
civil law through Bracton, and of 
which it has been said: ‘The case 
of Coggs v. Bernard is one of the 
most celebrated ever decided in West- 
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tous only,®* and is still, as a rule, impliedly so, that is, 
in the absence of a contrary agreement.°* 
under some codes, the right to compensation is 
presumed, if the services undertaken by the manda- 


tary are in the line of his ealling 
it is left largely to agreement.%¢ 


Milena the man- 
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But, 


;°> under others, 


date is not eratuitous, the mandatary is held to a 


minster Hall, and justly so, since the 
elaborate judgment of Lord Holt con- 
tains the first well ordered exposi- 
tion of the English law of bail- 
ments”); 1 Smith Lead. Cas. 382. 

{f] Source of English law of 
bailment.—Sir William Jones in the 
earliest work (1781) on the subject 
treats mandatum as a form of bail- 
ment and all subsequent writers re- 
peat his classification. See Lobin- 
gier, “The Common Law’s Indebted- 
ness to Rome,’ 11 Am. Bar Assoc. J. 
pp 265, 267. Compare 2 Kent Commn. 
p 568* et sea. See also Bailments 
6 C, J. p. 108 et sea. 

93. 3 Gaius Inst. p 162; Lobingier 
Ev. Rom. L. (2d ed, 1922) pp 230, 
231; Sohm Inst. Rom. L. (Ledlie 3d 
ed) p 407. 

“Mandatum was the only consen- 
sual contract that was gratuitous: 
all the rest are for a valuable con- 
sideration. If a remuneration was 
fixed for the service rendered, the 
contract became one of hiring.” 2 
Sherman Rom. L. in Mod. World (2d 
ed, 1922) p 356. “The mandate, like 
the real contracts, was gratuitous. 
Like them, it was a transaction of 
good faith. Like them, in most cases, 
no actual obligation to save either 
of ,the participants harmless arose, 
until something was done. But from 
the nature of the transaction this 
something might be negative. It 
might be the willful or negligent 
abstention from acting. And since 
a non-facere does not seem ever to 
have been called a res, the obliga- 
tion of the mandate could be referred 
to nothing else than the indicated 
willingness of the mandatary to 
carry out the mandator’s instructions. 
It was a ‘consensual,’ not a ‘real’ 
contract.” Radin, “Fundamental Con- 
cepts of the Roman Law,” 13 Cal. L. 


Rev. p 34. 1 

[a] In Germany the mandatary 
undertakes to act gratuitously. Civ. 
Code art 662. 

94. Civil codes: Arg. art 1905 


(1871); Belg. art 1986; Bol. art 1335; 
Braz. art 1290; Cuba art 1711; Dom. 
art 1986; Fr. art 1986; Guat. art 
2193; Hay. art 1750; Hond. art 1890; 
It. art 1739; Jap. art 648 (allowing 
compensation by agreement after 
mandate is terminated); La. Rev. art 
2991; Neth. art 1831; Pan. art 1402; 
Perarartr i928; seh: sartw at Lei Poe Rk. 
SreiGlesm Ports farts 1331s Ouesaiart 
1702; Sp. art 1711: Ur. art 2052; Ven. 
art 1744; Nic. art 3239; Rom. art 
1582; Pioton’s Succ., 36 La. Ann. 
211; Leathers v. Cannon, 27 La. Ann. 
522; White v. Jones, 14 La. Ann. 681; 
Rice’s Succ., 14 La. Ann. 317; La- 
fourche, etc., Co. v. Collins, 12 La. 


Ann. 119;. Elkins v. Elkins, 11 La. 
224; Guzman v. Juncos Cent. Co., 28 
P. R. 500, 


“We find nothing in the evidence 


that is sufficient to rebut the pre- 
sumption thus established by law 
that the services of plaintiff, a 


neighbor of Linton, were performed 
merely as an act of neighborly kind- 


ness. Wood v. McCranie, 21 La. Ann. 
557.” Wells. v. Hawley, 24 La. Ann. 
271. “To recapitulate, he must show 


—i. That there is a special agree- 
ment, or that it was in contemplation 
of both parties, at the time the man- 
date is conferred on him, that a 
charge is to be made. 2. That the 
services rendered by, and for which 
remuneration is claimed by a man- 
datary, are in the course of an em- 
ployment or profession, where it is 
customary to make charges for such 
services. 3. That the relations of 
the principal and agent are such as 
to justify the conclusion that there 


is an understanding between them, 
that the services will be remuner- 
ated.” Moreau v. Dumagene, 20 La. 
Ann. 230, 231. 

[a] Exceptions.—(1) “The con- 
tract made is, from its nature, gra- 
tuitous, but not essentially so. A 
compensation may be legally stipu- 
lated, expressly or impliedly. 18 
Duranton, No. 197; Sirey, 32, 1, 621.” 
Decoux v. Plantevignes, 10 La. 503, 
507. (2) “The general rule of our 
code is, that a mandate is gratuitous; 
but is it so, if the nature of the 
business or conduct of the parties 
show, that no such thing was in- 
tended or expected. The contrary is 
the well settled jurisprudence of 
France, under a code very similar 
in its provisions to our own. In pre- 
paring a commercial code for our 
State, our distinguished juriscon- 
sults expressly engrafted the prin- 
ciple into their project, and it is so 
perfectly conformable to every man’s 
sense of justice, that we feel bound 
to act on the principle; and, in fact, 
did adopt it in the case of Water- 
man y. Gibson, 5 La. Ann. 672. The 
eases of Jacob v. Ursuline Nuns, 2 
Mart. (La.) 268, 5 AmD 730, and El- 
kins v. Elkins, 11 La. 224, seems to 
recognize the principle, that if it 
could be reasonably concluded that 
compensation was contemplated by 
both parties, it should be made.” 
Fowler’s Suce., 7 La. Ann. 207, 211. 
(3) “Under our cede, which has modi- 
fied the principles of the Roman law, 
it is not of the essence of mandate 
that it be gratuitous. And, in our 
opinion, it is not necessary for an 
agent to establish an express agree- 
ment that he should have a pecu- 
niary remuneration for his services. 
Courts may infer such an agreement 
from the nature of the employment 
and the relations of the parties. It 
would be unreasonable to look upon 
the undertaking of the defendant as 
a mere office d’ami. See Duranton, 


lib: 3) tits°13,.No¥ 197." Waterman 
v. Gibson, 5 La. Ann. 672, 674 [foll 
Krekeler’s Sucec., 44 La. Ann. 726, 
11 S 35]. (4) “The general rule is 


that the contract of mandate is gra- 
tuitous. The codal provision is that 
it is gratuitous unless there has been 
a contrary agreement. C. C. 2991. 
But in a spirit of justice and where 
the services are onerous, responsi- 
ble and toilsome the court has, some- 
times, allowed remuneration to the 
mandatary.’ Beugnot v. Tremoulet, 

2 La. Ann. 454, 460, 27:S 107. (©) 
“We must bear in mind, as shown by 
numerous authorities, that the rule 
applies to such officers claiming or 
suing for a salary. And hence, the 
rule must yield some of its force 
when applied to cases where the offi- 
cer or agent has already and con- 
tinuously received for several years 
a regular salary, alleged to have been 
legalized or ratified by the continu- 
ous acquiescence of the corporation 
or of his principal. But it must not 
be presumed that the rule is absolute 
in all cases; some exceptions must 
be recognized, especially when the 
duties to be performed are onerous 
and toilsome. The services of the 
managing director of a corporation, 
including the management or com- 
mand of a steamboat, must be con- 
ceded to be of that class.” New 
Orleans, etc., Packet Co. v. Brown, 36 
La. Ann. 138, 144, 51 AmR 5. 

95. Civil codes: Arg. art 1905 
(1871); Braz. art 1290; Cuba art 1711; 
Hond. art 1890; Pan. art 1402; Ph. art 
Pe ese Lolo ee Ort eart. Lools 
Sp. art 1711; Ur. art 2052. 

“The appellants in their. brief say 


[40 C.J.] 1413 


stricter degree of liability for negligence.%” 
Acceptance of the mandate is necessary to per- 
fect it,°> but may be implied as by performance 
of acts thereunder.°® 
[§ 200] (2) Classes. Express or implied. So the 
mandate itself may be implied,! or, if express, may 


that the plaintiff is entitled to no 
compensation for his services thus 
rendered, because by the provisions 
of article 1711 of the Civil Code, in 
the absence of an agreement to the 
contrary, the contract of agency is 
supposed to be gratuitous. That ar- 
ticle ‘is not applicable to this case, 
because the amount of 600 pesos is 
not claimed as compensation for 
services but as a reimbursement for 
money expended by the plaintiff in 
the business of the defendants. The 
article of the code that is applicable 
is article 1728.” Fortis v. Hermanos, 


6 Ph. 100, 104. “Evidence of an 
agreement of compensation being 
lacking, as it is, and the plaintiff 


having testified that his occupation 
was not that of performing services 
of the character to which the agency 
refers, it must be considered gra- 
tuitous, in accordance -with the pro- 
visions of section 1613 of the _ said 


Code.” Ledesma v. Araujo, 15 P. R. 
234, 238. 

96. Civil codes: Ch. art 2117; Col. 
art 2743; Rares 1258s-""hiel Fart 
2104; Pan. Canal Z. art 2143; Salv. 
US ile 

[a] In Mexico the mandatary acts 
gratuitously only when it is ex- 
presely so agreed. Civ. Code art 
2374. 

97. Civil codes: Cuba art 1726; Ec. 


art 2116; Guat. art 2197; It. art 1746; 
Pan. art 1417 (Phe art AZ SPR, 
§ 1628; Que. art 1710; Sse art 1889; 
Sp. art 1726; Ur. art 2065 

98. Civil codes: Belg. art 1984; 
Bol. art 1332; Ch. art 2124; Col. art 
2150; C. R. art 1252; Dom. art 1984; 


Ee. art 2111; Guat) art 2185; Hay. 
art 1748; La. Rev. art 2988; Mex. 
art 2343; Neth. art 1829; Nic. art 
3294; Pan. Canal Z. art 2150; Per. 
art 1922; Que. art 1701; Rom. art 
1532; Salv. art 1884; Ur. art 2058; 


Breart 19384. : 

99. Civil codes: Arg. art 1876 (si- 
lence enough); Belg. art 1985; Bol. 
art 1334; Braz, art 1292; Ch. art 2124; 


Col. art 2150; C. R. art 1252; Cuba 
art 1710; Dom. art 1985; Ec. art 
2111) rt Sart T985> -Ger! wartecod: 


Guat. art 2188; Hay. art 1749; Hond. 
art 1889; It. art 1738; Neth. art 1830; 


Nic. art 3294; Pan. art 1401; Pan. 
Canal Z. art 2150; Per: ‘art’ 1926; 
Ph varte7710; (Po Ros 1612.) Port. 
artwlsos; Que: are LOU Salv.eart 
1884: Sp. art IP7L0;) Ur. “art °20538% 
Ven. art 1743; Rom. art 1533. See 
Torrance yv. Chapman, 6 LCJur 
(Que.) 32. 

{a] - Douisiana.—(1) Rev. Civ. Code 
art 2989; George v. Sandel, La. 
Ann, 535. (2) Acceptance presumed 
if proffered mandate is not repudi- 


ated promptly. Livaudais v. Perret, 
11 La. 294; Pitts v. Shubert, 11 La. 
286, 30 AmD 718; Flower v. Jones, 
7 Mart. N. S. 140. 

1. Civil codes: Arg. art 1908 
(1874); Braz. art 1290; Cuba art 1710; 
Hond. art 1889; It. art 1738; Pan. art 
1401 Ph. art. 17105). RY '§/161225Sp: 
art 1710; Ur. art 2053; Ven. art 1743; 
Hermanos v. Hermanos, 30 Ph. 491; 
Gutierrez v. Orense, 28 Ph. 571; De 
la Pena v. Hidalgo, 16 Ph. 450; Que- 
vedo v. Pino, 15 P. R. 669; Buchanan 
v. McMillan, 20 LCJur (Que.) 105. 

[a] Louisiana—‘“‘The contract of 
mandate may be formed tacitly as 
well as expressly. Semper qui non 
prohibet pro’ se intervenire, man- 
dare creditur, was a maxim of the 
Roman law. Merlin, in the ques- 
tions de droit, gives a number of in- 
stances, much stronger than that now 
before us, where silence by the prin- 
cipal, on the receipt of letters, was 
deemed in every respect equal to an 
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be oral,? unless the act involved is such as regu- 
larly requires a public or private instrument.® 

A mandate is general when 
it covers all of the mandator’s affairs, and special 


General and special. 
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when it includes less, as a particular transaction.‘ 


explicit and positive ratification of 
the acts of the agent. Merlin, ques- 
tions de droit, verbo compte courant, 
vol. 1, p. 482; Manuel de droit fran- 
cais par Paillette, note on the 1985th 
article of Nap. code. The assent which 
the law raises from the failure of the 
defendants to make any objection to 
the, conduct of the plaintiffs, is 
proved by the following evidence.” 


yeti vy. Jones, 7 Mart.’N. S. 140, 
143: 

2. Civil codes: Arg. ‘art 1907 
(1873); Belg. art 1985; Bol. art 1333; 
Cuba art 1710; Dom. art 1985; Ee. 
art: 2110; Fr.. art. 1985; Guat. art 


2187; Hay. art 1749; Hond. art 1889; 
La, Rev. art 2992; Mex. art 2345 
et seq; Neth. art 1830; Per. art 1924; 
Phisart.1710; PB. R. § 1612; Port. art 


1318 et. seq; Salv. art 1883; Sp. art 
AT103) Urey art: 2053; -Pan.. art. 1401; 
Wall v. Colbert, 36 La. Ann. 883; 


Meyer v. King, 29 La. Ann. 567; 
Laville v. Rightor, 17 La. 303; Brew- 
ster v. Saul, 8 La. 296. ' 

3.. Civil codes: Braz. art 1291; Mex. 
art 2352 et seq; Ur. art 2053. 

[a] Louisiana.— A mandate for 
the purchase or sale of immovables 
must be written. Hackenburg  v. 
Gartskamp, 30 La. Ann. 898; Seaton 
v. Sharkey, 3 La. Ann. 332. 

4. Civil codes: Arg. art 1913 
(1879); Belg. art 1987; Bol. art 1336; 
Braz. art 1294; Ch. art 2130; Col. art 
21563 (Cuba artel712; Dom. ‘art. 1987: 
Ec. art 2117; Fr. art 1987; Guat. art 
2186; Hay. art 1751; Hond. art 1891; 
It. art 1740; La. Rev. art 2994; Mex. 
art 2349; Neth. art 1832; Nic. arts 
3295-3297; Pan. art 1403; Pan. Canal 
“4 art »2156; Per. art 1923; Ph.sart 
1712; BP. R. § 1614; Port. arts 1323, 
1324; Que. art 1703; Rom. art 1535; 
Salv. art 1890; Sp. art 1712; Ur. art 
2054; Ven. art 1745. 

[a] In Uruguay, by Civ. Code art 
2055, the special mandate may be 
absolute and left to the mandatary’s 
discretion, or limited by prescribing 


details. 

5. » Civil Arg. arts 1914 
(1880), 1915 (1881); Belg. art 1988; 
Bok art 1337; Braz, art 1295; Ch. 
art’2132;3; Col.. art 2158;, C, R. arts 
1255,.1256; Cuba art 1713; Dom, art 
LISS: we. art. 2g Mrs ant ) 19383 
Guat. arts 2189, 2192; Hay. art 1752; 
Hond. art 1892; It. art 1741; Mex. 


codes: 


art 2350; Neth. art 1833; Nic. arts 
2295-3297; Pan. art 1404; Pan. Canal 
Z,, art. 2158; Per.- arts 1926, 1927; 
Port. art 1325; Que. art 1703; Rom. 
art 1536; Salv. art 1892; Ur. art 
2056; Ven. art 1746. 

[a] Louisiana. — (1) Rev. Civ. 


Code arts 2996, 2997; Edwards v. 
Edwards, 29 La. Ann. 597; Adams v. 
Gainard, 7 Mart. N. S. 244; Clay v. 
Bynum, 1 Mart. N. S. 608, 14 AmD 


192; Steer v. Ward, 10 Mart. 679. In 
Lafourche Transp. Co. v. Pugh, 52 
ba, Ann, 1517, 1520, 27 S958, the 


mandatary was authorized ‘‘to man- 
age, control, take charge of, compro- 
mise and do any and all things, nec- 
essary and requisite, touching and 
concerning our interests in the suc- 
cession of the late Robert Lawrence 
Pugh, and to make any and all set- 
tlements for us, and (in) our behalf, 
with the legatees under the last will 
and testament of the said R. L. Pugh, 
vesting our said attorney and agent, 
with full power and authority to do 
any and all acts that we might do if 
personally present.” This was held 
insufficient to authorize the execution 
of notes and mortgages. (2) “This 
Article has been frequently inter- 
preted by this court to mean ‘express 
and special,’ as distinguished from 
implied and general. Cuny v. Robert, 
16 La. 175, 180; Nalle v. Higgin- 


botham, 21 La. Ann, 477; Nugent v. 
Hickey, 2 La. Ann. 858; Duconge v. 
Forgay, 15 La. Ann. 37; Robertson v. 
Levy; 19. )la.,pAnny 3827.4.Gribble Vi 
Haynes, 22 La. Ann, 141. It is not 
pretended that Allen had any express 
and special authority from plaintiff 
to sell this stock, nor that she ever 
ratified his action in selling. On the 
contrary, aS soon as she was notified 
thereof, she repudiated it. The at- 
tempt to imply authority to sell, 
from the fact that Allen had done 
various other acts for plaintiff with- 
out special authority and yet ap- 
proved by her, is in the very teeth of 
the requirement of the Code.”’ 
Woodhouse v. Crescent Mut. Ins. Co., 
385 ua, Ann. 238, 242. Compare 
Honold v. Meyer, 36 La. Ann. 585, 
596. (8) ‘Whether there exist pro- 
fessions or functionaries, the nature 
of whose functions would include the 
right to bind their employers by 
notes or bills without express au- 
thority, might be questioned; but it 
is well settled that persons employed 
to manage plantations or administer 
other property for their principals, 


have’ no such _ right, Laplante v. 
Briant, 18 La. Ann. 566; Avery v. 
Lauve, 1 La. Ann. 457; Nugent v. 
Hickey, 2 La. Ann. 358; Robertson 
v. Levy, 19 La. Ann. 327; Nalle v. 
Higginbotham, 21 La. Ann. 477.” 


Folger v. Peterkin, 39 La. Ann. 815, 
816, 2 S 579. y 
{b] Philippines.—(1) Civ. Code art 
1713; Rodriquez v. Borromeo, 43 Ph. 
479; Enriquez v. Watson, 22 Ph. 623. 
(2) “Such a mandate may be either 
oral or written, may stand by itself 
or may be included in the general 
power, the one vital thing being that 
the right to sell shall be express or 
shall be a necessary ingredient of the 


power that is expressed. (Fuzier- 
Herman Repertoire, Title ‘Mandat,’ 
arts. yl53 4 166 AGT, nib, 4hU6.) Lee ihe 


only express commission in evidence 
to dispose of this or any stock is 
found in an interview between the 
plaintiff and Jones on the Luneta, in 
Manila, before this negotiation, in 
which she told him, speaking of her 
Shares, ‘not to part with them until 
I got their face value.’ This bald 
statement is the only evidence on 
this point. If in its negative form 
it is sufficient to constitute an ex- 
press or special power to sell, it can 
not be severed from the limitation as 
to price bound up in the same sen- 
tence with it; the limitation is as 
much a parcel of the grant as if both 
had been found in one written instru- 
ment, and one part can not be given 
effect without the other, unless one 
part only was brought to the knowl- 
edge of the defendant. There is no 
claim that he ever heard of. this con- 
versation. The sale was, in fact, 
made at a price much under par. 
While, however, thus in themselves 
barred from operating 4s constating 
terms of a grant of power, yet the 
words have their effect as evidence 
of a preéxisting power understood 
between the parties, to which they 
plainly refer. In our judgment, how- 
ever, even when taken in connection 
with the other facts in the case, they 
do not sufficiently define the power. 
The sale by Jones of other stock at 
another time, his possession of the 
Shares, and the reference of the 
broker to him by the plaintiff’s hus- 
band add force to those words. But 
all these things fail to reveal the 
terms of the preéxisting power; it 
may have been general or special, it 
may have been express, but on the 
other hand it may have been, as indi- 
cated by the evidence, merely as- 
sumed by the plaintiff and Jones to 


a 


[§ 20 


By the former, only acts of administration are au- 
thorized; a special power is needed for the manda- 
taries to perform axts of dominium, such as mort- 
gage, alienation, compromise, etc.? 


The special 


follow as a matter of course, from 
his general power of administration. 
This would lead to the very assump- 
tion prohibited by article 1713. It is 
also apparent that the general man- 
agement of the plaintiff’s property 
did not necessitate incidentally the 
sale of stock. We fail to find, there- 
fore, proof of an effective power given 
Jones to dispose of this. stock.” 
Strong v. Guiterrez Repide, 6 Ph. 681, 
683 [rey on other grounds 213 U. S. 
419, 29 SCt 521, 53 Li. ed., 853]. (3), 
“Article 1713 of the Civil Code re- 
quires that the authority to alienate 
land shall be contained in an express 
mandate; while subsection 5 of sec- 
tion 335 of the Code of Civil Pro- 
cedure says that the authority of the 
agent must be in writing and sub- 
scribed by the party to be charged. 
We are of the opinion that the au- 
thority expressed in the letter is a 
sufficient compliance with both re- 
quirements. ... This letter contains 
no description of the land to be sold 
other than is indicated in the words 
‘one of my parcels of land’ (‘uno de 
mis terrenos’).’ Jiminez v. Rabot, 38 
Ph. 378, 381, 379. (4) Power to sell 
was inferred from a mandate to “ad- 
minister the interest I possess within 
this municipality of Tarlac, purchase, 
sell, collect and pay, as well as sue 
and be sued before any authority, 
appear before the courts of justice 
and administrative officers in any pro- 
ceeding or business concerning the 
good administration and advancement 
of my said interests.’’ Linan v. Puno, 
31.Ph. 259, 260. (6) “The rules of 
law (art, 1713 of the Civil Code) ap- 
plicable to sales and purchases by 
agents and trustees would not apply 
to the purchase in question for the 
reason that there was a quorum with- 
out McCullough, and for the further 
reason that an officer or director of a 
corporation, being an agent of an arti- 
ficial person and having a joint in- 
terest in the corporate property, is 
not such an agent as that treated of 
in article 1713 of the Civil Code.” 
Mead v. McCullough, 21 Ph. 95, 121. 
{c] Porto Rico.—(1) Civ. Code § 
1615; Nin v. San German, 27 P. R. 
381; Morales v. Olivari, 24 P. R. 563; 
Lopez ivi) San? Juan} 247 Poy RD 38os 
Villar iwi \Sanviduan;! lye Py oR. Aree 
Lopez v. San Juan, 15 P. R, 703; Que- 
vedo v. Pino, 15 P. R. 669; Ray v. 
San. Vhuant 1120 Pai een) Vidalliwt 
Registrar of Property, 12 P. R. 163. 
(2) “The cancellation of a mortgage: 
constitutes an alienation, because the 
creditor thereby relinquishes a prop- 
erty right in real estate, and there- 
fore it cannot be accomplished with- 
out express commission therefor.” 
Hermanos v. Registrar of Property, 
17 P. R. 221, 225. Compare Santini 
v. Caguas Registrar, 23 P. R. 305, 
308; Baquero v. Registrar of Prop- 
erty, 22. P. R. 22. (3) “The ground 
relied on by the registrar for refus- 
ing to record the cancellation of the 
mortgage is erroneous, for although 
section 1615 of the Civil Code pro- 
vides that in order to compromise, 
alienate, mortgage, or to execute any 
other act of strict ownership, an ex- 
press commission is required, in the 
present case the wife empowered her 
husband to alienate real property be- 
longing to the conjugal partnership, 
expressing her consent thereto and 
the cancellation of a mortgage is an 
action of alienation. Baquero v. 
Registrar of Property, 22 Porto Rico 
22; Gomez v. Guayama Registrar, 26 
Porto Rico 223.” Loubriel v. San 
Juan Registrar, 26 P. R. 662, 663. 
[ad] Spain.—(1) Civ. Code art 1713. 
(2) “To avoid doubts which have been 
brought out by experience, the code 
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§ 200] 


mandate should not be extended by implication.® 
Authority to sell includes that of receiving the 
price;’ but authority to mortgage does not include 
that of sale or vice versa;® nor does authority to 
to 
But the mandatary may do what is incidental to 
his authority and necessary to execute the man- 


compromise include submission 


likewise requires an express commis- 
sion for the performance of any other 
act of strict ownership. It is there- 
fore evident to our mind that neither 
servitudes, nor encumbrances, nor 
even contracts of lease when record- 
able in the registry of property, nor 
the borrowing of money, can be con- 
stituted or stipulated, as the case 
may be, without a commission ex- 
pressly stating ‘the authority con- 
ferred for any of such acts; which is 
accounted for by the fact that all 
these are acts involving ownership 
and affecting property rights.” i Uj 
Manresa Comm. Civ. Code p 450 [quot 


Villar y. Registrar of Property, 17 
PLR. 412,473). 
fe] Suit for collection. —‘‘We 


should not be inclined to regard the 
institution of a suit like the present, 
which appears to be brought to col- 
lect a claim accruing in the ordinary 
course of the plaintiff's business, as 
properly belonging to the class of 
acts described in article 1713 of the 
Civil Code as acts ‘of strict owner- 
ship.’ It seems rather to be some- 
thing which is necessarily a part of 
the mere administration of such a 
business as that described in the in- 
strument in question and only inci- 
dentally, if at all, involving a power 
to dispose of the title to property.” 
Germann v. Donaldson, 1 Ph. 638, 65 
(per Ladd, J.). 

[tf] Loans.—Ochoa v. San Juan 
Registrar, 26 P. R. 718, 714. _ 

{g] To sue out a writ of seques- 
tration requires an express mandate. 
Wallace v. Byrne, 17 La. Ann. 8 

6. Civil codes: Arg. arts 1918- 
1922 (1884-1888); C. R. art 1256; 
Par. arts 1918-1922. 

[a] Louisiana.—(1) Reynolds v. 
Rowley, 4 La. Ann. 396; Agnel v. Ellis, 
1 McG, 57. (2) “On examination of 
the power of attorney from DePoret 
to Mrs. Hearsey, we find that it 
clearly confines her mission, and 
limits her power to the enforcement 
of his claim against these plaintiffs, 
and our conclusion is that under the 
most extended and elastic construc- 
tion, it could not be made to imply 
the power in his agent thus consti- 
tuted, to represent him in any action 
instituted against him on a moneyed 
demand. To claim that under such 
a power the agent could be authorized 
to stand in judgment in a slander 
suit, would involve an interpretation 
of human language, under which it 
could be made to mean anything. 
Fuselier v. Robin, 4 La. Ann. 61; 
Barbour v. Bayon, 5 La. Ann. 117, 52 
AmD 593; Davis v. Davis, 5 La. Ann. 
Dawson v. Landreaux, 29 


that Mr. Lewis 
employ servants for the hotel, to 
settle with them and to pay their 
wages; that he had general super- 
intendence and sole control and man- 
agement of the hotel. This authority, 
it would seem, included the power to 
make a note for the wages due to 
servants employed in the hotel. For 
‘even without specific power, the 
agent can bind his principal by draw- 
ing bills and signing notes, when it 
is necessary to raise funds to carry 
into effect the main object of the 
agency.’ Perrotin v. Cucullu, 6 La. 
587, 590; Miller v. New Orleans Canal, 
etc., Co., 8 Rob. 236; C. C. 3000. See 
also Leonard v. Hudson, 12 La. Ann. 
840; Hopkins v. Lacouture, 4 La. 64, 
65; Hayden v. Nutt, 4 La. Ann. 250.” 
James v. Lewis, 26 La.. Ann. 664. 
{b] Spain.—(1) ‘Our code, in look- 
ing after the interests of all and 
thereby furnishing a proof of com- 
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date.t° 


arbitrators.® 


mon sense, does not permit a vague 
expression in a general and indefinite 
manner of the right one confers upon 
another to make alienations and hy- 
pothecations, for in this way a man 
could with good faith on his part be 
despoiled of all he possessed and be 
brought to ruin; hence it provides 
that such excessive authority must 
be set down in the most favorable 
and explicit terms; and when this is 
not done, reason and common sense 
induce the presumption that the prin- 
cipal did not mean to confer it.” 4 
Bonel Civ. Code p 728 [quot Linan v. 
Puno, 31 Ph. 259, 265, 266, 267]. Com- 
pare 9 Manresa Comm. on Civ. Code 
p 460. (2) “A power of attorney 
executed by a wife authorized her 
husband to administer a vineyard be- 
longing to her as might be necessary 
for its preservation, improvement, 
and increase. Under this power the 
husband entered into an agreement 
with several other adjoining owners 
with reference to the irrigation of 
their respective properties by means 
of an aqueduct. To insure the ac- 
complishment of various stipulations 
inserted in this contract, the various 
parties thereto hypothecated their 
respective properties and sought to 
have the same inscribed in the prop- 
erty registry. Registration was de- 
nied on the ground, among others, 
that the power of attorney in question 
did not authorize the husband to per- 
form any act of strict ownership, but 
only those of administration.” Reso- 
lution of Supr. Trib. April 5, 1907, 
Jur. Civ.. 68 [quot Linan v. Puno, 
supra]. (3) “The lessor was au- 
thorized by his principal to lease and 
to rent the latter’s realty to the 
persons and for the price, time and 
conditions that seemed best’ to 
him, and such authorization must be 
understood to have been granted for 
the simple contract of lease, which 
produces only personal obligations, 
and consequently cannot be regarded 
as extended, without express’ com- 
mand, to the stipulation of such con- 
ditions as might alter the nature of 
the contract by transforming it into 
a partial conveyance of ownership in 
the things leased, as happens in said 
case, Wherein the agent has thereby 
exceeded the limits of his agency.” 
Resolution of Director General de los 
Registros Nov. 20, 1900, 90 Jur. Civ. 
677 [quot Linan v. Puno, supra] (con- 
struing instrument authorizing man- 
dator’s son “to lease and to rent his 
principal’s realty to the persons and 
for the time, price and conditions he 
deems best, and also to make eject- 
ments, to sign documents, to make 
collections, to make changes in any- 
thing belonging to his principal, and 
to compromise any questions that 
may  arise’’). Compare Sentence 
Sur. Trib. Oct. 26, 1904, 99 Jur. Civ. 


45. 

[c] Without specific authority, 
the mandatary cannot bind the man- 
dator as a surety. State v. Daspit, 
30 La. Ann. 1112, 

Te Civil )codest Arse want 1917 
(1883) (except where credit is ex- 
tended); Ch. art 2142; Col. art 2168; 
Ec. art 2129; La. Rev. art 2999 (and 
giving receipt therefor); Nic. art 
3296; Pan. Canal Z. art 2168; Salv. 
art 1902; Sentell v. Kennedy, 29 La. 


Ann. 679; Harris v. Cuddy, 21 La. 
Ann. 388. 
[a] Philippines.—‘It has not been 


shown that Lawa was authorized 
to liquidate accounts, or to issue an 
acquittance releasing the debtor 
from the payment of his debt. (Arts. 
1714 and 1719, Civil Code).” Manuel 
Ormachea Tin-Congco vy. Trillana, 13 
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Another classification is into those for the ex- 
elusive benefit of the mandator, of the mandatary, 
of both, or of either with a third party.™ 
another classification is into judicial and extraju- 
dicial mandates,’? the latter being the form con- 
ferred upon attorneys at law.18 


Still 


Ph, 194, 200. 
8.° Civil codes: Arg. art 1917 
(1883); Ch. art 2143;. Col. art 2169; 


Ec, art 2130; Pan. Canal Z. art 2169; 
Salv. art 1903. 


[a] Quebec.— But authority. to 
“sell, transfer, and dispose of” in- 
cludes the power to mortgage. Bu- 


chanan v. McMillan, 20 LCJur 105. 

9. Civil codes: Arg. art 1916 
(1882); Belg. art 1989; Bol. art. 1338; 
Ch. art 2141; Col. art 2167; Cuba art 
1713; Dom. art 1989; He. art 2128; 
Fr. art 1989; Hay. art 1753; Hond. 
art 1892; It. art 1742; La. Rev. art 
2928; Neth. art 1834; Pan. art 1404; 
Pan. Canal Z. art 2167; Ph. art 1713; 
P, R..§ 1615; Rom. art 1537; Salv. art 
19014; Sp. art 1713; Ur. art 2056.(and . 
vice versa); Ven. art 1747; Chaffe v. 
Stubbs, 37 La. Ann. 656; King v. 
Pinsoneault, 22 LCJur (Que.) 58. 

“We find nothing in the evidence, 
which shows that Hamilton Pollock 
was authorized to do any thing more 
for his sister than bring suit. and 
carry it on to final judgment. : Such 
authority to an agent does not au- 
thorize him, to enter into a compro- 
mise. Our law contains, an express 
clause, that the power to have that 
effect must be special. Civil Code, 
422, art. 10. Such also, according to 
the same authority, must be the ler- 
ter which will empower the attorney 
to make a transaction of any matters 
in litigation. The agreement there- 
fore by which Hamilton Pollock con- 
sented to abandon twenty-four bales 
of cotton on having the other prop- 
erty given up to him, even, ,though 
fairly done for the purpose of pre- 
venting further litigation in the ap- 
pellate court, was, so far as it af- - 
fected his sister, null,and void.” Kil- 


gour v. Ratcliff, 2 Mart. N. S. (La.) 
292, 298. AL 
10. Civil codes: Que art 1704; Ur. 
art 2077. 
11. Civil codes: La. Rev. art 29863 


Ur. art 2060 (excluding those for the 
sole interest of the mandatary). . 

[a] Roman law.—‘‘Our texts clas- 
sify mandates into those made for 
the benetit of-the mandator exclusive- 
ly; of the mandatory exclusively; of 
a third person exclusively and some 
combination of these benefits. This 
scheme is of no importance and the 
classes are mere applications of the 
requirement of good faith. If A asks 
B to do an act. which can have no 
other purpose than B’s advantage, it 
does not seem just or sensible to-let 
B recover from A the damages result- 
ing from a piece of advice which he 
was at liberty to reject if he chose. 
But in almost any other case, when 
B did at A’s urging what he might 
not have done without it, A could 
scarcely refuse responsibility for un- 
toward incidents. And it does not 
seem that he could do so even when, 
as was frequently the case, A per- 
sonally derived no profit from the 
transaction and such profit accrued 
wholly to a third person or to a third 
person jointly with B.” Radin, “Fun- 
damental Concepts of the Roman 
Waw,?’ 13°Cal,’ Ls Rev. (p34 

12. Ur. Civ. Code art 2063. 

13. Civil codes: Braz. arts 1324-— 
1330; C. R. arts 1288-1294; Mex. arts 
2382-2396; Port. arts 1354-1362; Que. 
arts 1732, 1733. 

{a] Roman law.—‘“Mandate had a 
further function to perform besides 
that of creating agency and simplify- 
ing suretyship. It made assignment 
possible. That came through a spe- 
cialized form of mandate—the pro- 
cedural type. If a mandatary may be 
an agent there is no reason why the 
particular agency should not be that 


1416 [40 C.J.] 


[§ 201] (3) Mandatary. Ordinary contractual ca- 
pacity is, of course, required of one who accepts 
An emancipated minor may accept 
limitations imposed by law, but a 


a mandate.'4 
subject: to the 


married woman, only with her husband’s consen 
The mandate must be exeeuted, even to the extent 
of completing urgent enterprises begun before the 
death of the mandator, and the mandatarius is lable 
for nonexecution.'® 
mandate is void if the purpose is unlawfu 
mandatary who executes in good faith a void man- 
date, or unavoidably exceeds the limits of a valid 
one, becomes a negotiorum gestor,'* but he is not 


for any damages 


of an attorney in fact or at law. 
Indeed this special form of agency 
was common enough to have the 
specific name of *cognitor or _ pro- 
curator. It was common, no doubt, 
to select a freedman for this purpose 
between whom and his former master 
there existed a relation of trust and 
confidence as well as a requirement 
of deference. But in any case the 
. procurator needed to sue in his prin- 
cipal’s name and yet be able to col- 
lect the judgment himself. — The 
formula in the way just indicated 
furnished an easy means of trying 
the issue as one between the prin- 
cipal as obligee and his obligor, but 
condemning the defendant to pay to 
the attorney, the procurator. Since 
the latter was a mandatary he owed 
the duty of accounting to his prin- 
cipal but to no one else. If we can 
contrive to eliminate the duty to ac- 
count, we have of course most of the 
elements of an assignment. And that 
could be done by mere agreement be- 
tween principal and agent. The pro- 
curator was allowed to recover and 
keep the proceeds, procurator in rem 
suam. The only additional thing that 
the assignee in many common-law 
jurisdictions has, is the right to sue 
in his own name—a relatively unim- 
portant privilege.” Radin, “Funda- 
mental Concepts of the Roman Law,” 


13 Cal. La wRevs ‘p4i. 

14. Civil codes: Arg. art 1930 
(1896); C. R. art 1260; Guat. art 
2194; Per. art 1929. 

15. Civil codes: Belg. art 1990; 


Braz. arts 1298, 1299; C. R. art 1260; 
Cuba art 1716; Dom, art 1990; Ec. art 
O15 sh Part, 990; -sHay. ant Ult54; 
Hond. art 1895; It. art 1743; La. Rev. 
art 3001; Mex. art 2357; Neth. art 
1885s (Pan. art. 14075 Per. rart) 1929); 
Ph: art 1716; P. R. § 1618; Port. art 
1334; Que. arts 1707, 1708; Rom. art 
1538; Salv. art 1888; Sp. art 1716; 
Ur. art 2062 (validating their acts 
as to third parties); Ven. art 1748. 
16. Civil codes: Arg. art 1938 
(1904); Belg. art 1991; Bol. art 1339; 
Braz. arts 1300, 1308; Cuba art 1718; 
Dom. art, 1991; Fre: art 1991; Guat. 
art 2196 (1-3); Hay. art 1755; Hond. 
art 1897; It. art 1745; Jap. art 644; 
La. Rev. arts 3002, 3003; Mex. arts 
2359-2362; Neth. art 1837; Pan. art 
1409: Per. arts 1931 (1, 2), 1942; Ph. 
art 1718; P. Ri § 1620; Port. art 1335; 
Que. arts 1709, 1710; Rom. arts 1539, 
1540; Sp. art 1718; Ur. art 2064; Ven. 
art 1750; Kirkby v. Armistead, 11 
. (La.) 81; Heredia v. Salinas, 10 
Ph. 157. 
{a] Gimitation.—‘‘An agent is not 
responsible to third persons for any 
negligence in the performance of 
duties devolving upon him purely 
from his agency, since he cannot, as 
agent, be subject to any obligations 
towards third persons other than 
those of his principal. Those duties 
are not imposed upon him by law. 
He has agreed with no one, except his 
principal, to perform them. In failing 
to do so, he wrongs no one but his 
principal, who alone can hold him 
responsible. The whole doctrine on 
that subject culminates in the propo- 
sition that wherever the agent’s neg- 
ligence, consisting in his own wrong 
doing, therefore in an act, directly 
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for all receipts 


But the 
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injures a stranger, then such stranger 
can recover from the agent damages 
for the injury. Story on Agency, 308, 
309; Story on Bailments 165; Shear- 
man & Redfield on Negligence, 111, 
112, Ed. 1874; Evans on Agency, notes 
by Ewell, 437, 488; Wharton on Negli- 
gence, 535, 78, 83, 780.’ Delaney v. 
Rochereau, 34 La, Ann. 11238, 1128, 44 
AmR 456. 

17. Civil codes: Arg. art 1925 
(1891); La. Rev. art 2987; Mex. art 
2344; Ur. art 2051. . 

[a] Roman law.—‘‘A mandatum 
commissioning a person to do an act 
contra bonos mores is void, because 
an obligation to do an immoral act 
can never be created by legal means, 
neither by a bonae fidei negotium nor 
by a stricti juris negotium.” Sohm 
Inst. Rom, L. (Ledlie 3d ed) p 408. 

18. Civil codes: Braz. art 1297; Ch. 
art 2122; Col. art 2148; Pan. Canal 
Z. art 2148. See supra §§ 119-122. 

19. Civil codes: Ch. art 2150; Col. 
art 2176; Nic. art 2150; Pan. Canal Z. 
art 2176. 

20. Civil codes: Cuba art 1719; 
Guat. art 2196 (4); Hond. art 1898; 
Jap. art 644; Mex. art 2360; Pan. art 
1410; Per. art 1931 (4); Ph. art 1719; 
P. R. § 1621; Sp. art 1719; Mendez v. 
Registrar of Property, 12 P. R. 196. 

[a] In Germany he may deviate in 
emergencies if he believes the man- 
dator would approve. Civ. Code art 


665. 

[b] Louisiana. — (1) Todd vie 
Bourke, 27 La. Ann. 3885. C2) In 
cases of mandate, as in the present 
case, the power must be express to 
alienate immovable property, and 
must besides be in writing. There- 
fore it is clear that the only power 
conferred on the auctioneer to sell 
the property in this case, must be 
sought in the plaintiff’s written in- 
structions to him; and it is equally 
clear that the adjudication, unless 
made in accordance with those in- 
structions, must be considered as null 
and void, not only as to the plaintiff, 
but as to the defendant, the latter 
being entitled to his recourse against 
the auctioneer. Bodin v. McCloskey, 
11 La. Ann. 46. 

[c] Quebec.—Civ. Code art 1710; 
web enare v. Rankin, 7 Montr. Super. 

{d] Measure of damages for fail- 
ure to follow instructions re ship- 
ment is amount of injury, not entire 
value. of cargo. Nelson v. Morgan, 
2 Mart. (La.) 256, 6 AmD 729. 

21. Civil codes: Arg. art 1947 
(1913); Belg. art 1996; Bol. art 1344; 
Braz. art 1303; Ch. art 2156; Col. art 
2182; C. R. art 1270; Cuba art 1724; 
Ee. art 2143; Fr. art 1996; Ger. art 
668; Hay. art 1760; Hond. art 1903; 
It. art 1750; Jap. art 647 (also dam- 
ages); Mex. art 2366; Neth. art 1842; 
Nic. art 3319; Pan. art 1415; Pan. 
Canal Z. art 2182; Ph. art 1724; P. R. 
§ 1626; Que. art 1714; Rom. art 1544; 
Salv. art 1916; Sp. art 1724: Ur. art 
2073; Ven», art 1755; -Ojinaga ' vy. 
Perez, 9 Ph. 185; Chartrand) v. Ber- 
ger, 7 RevdeJur (Que.) 207. 

[a] Louisiana.—(1) Rev. Civ. Code 
art 3015. (2) This is cumulative to 
liability for. profits. Stanfield v. 
Tucker, 4 La. Ann. 413, 415 (‘This 
article of the Code must be construed 
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obliged to become one.1® He must follow the 
mandator’s instructions or, in default of such, act 
as a diligent father of a family,?° and is liable for 
interest on the mandator’s funds from the date of 
appropriating or retaining them.** 
port all transactions and account to the mandator 


He must re- 


under the mandate, although not 


due the latter;?2 but to secure the performance of 
the mandator’s obligations, the mandatarius may 
retain property delivered for the former’s account.** 
The mandatary is liable for the acts of a substi- 
tute whose appointment was not authorized or who 
proves notoriously incompetent or insolvent.** 


The 


in connection with other principles of 
the law of agency. It was undoubt- 
edly enacted in the interest of the 
principal, not to shield the unfaith- 
ful agent; and should not, therefore, 
conflict with other rules, adopted by 
the law in favor of the principal, and 
for the purpose of securing that 
strict good faith, which is exacted 
from him who stands in a situation 
of confidence with regard to an- 
other”). 

22. Civil codes: Arg. art 1943 
(1909); Belg. art 1993; Bol. art 1341; 
Braz. art 1301; Ch. arts ~2155, 2157; 
Col..arts 2181, -2183; .C.. R. art 1269; 


Cuba art 1720; Dom. art 1993; Ec. 
arts 2142, 2144; Fr. art 1993; Ger. 
arts 666, 667; Guat. arts 2196 (5), 


2198; Hay. art 1757; Hond. art 1899; 
It. art 1747; Jap. art 645 fif re- 
quired, art 646]; La. Rev. arts 3004, 
3005; Mex. art 23863; Neth. art 1839; 
Nic. art 3318; Pan. art 1411; Pan. 
Canal ° Z.. .arts,) 2481, 2183s) Per,sant 
LIST (C5) Pkt. SL 622s Bort.wte wooo. 
Que, .art 1713; .Salv. art,”1915; .Sp. 
art 1720; Ur. art 2074; Ven. art 1752; 
Rom. art 1541. 

“The law does not, by the con- 
tract of agency, establish at once the 
relation of debtor and creditor be- 
tween the agent and principal. That 
the former may finally become a 
debtor, and the latter a creditor, is 
undeniable; but not, we suppose, until 
the dissolution of the contract, and 
the neglect or refusal of the agent 
to account and pay over the funds 
and property in his hands. Whilst 
the agency continues, the property 
and money in the hands of the agent 
belongs to the principal; the agent 
is a trustee, and if he disposes of the 
property improperly, the principal 
can recover it from the possessor.” 
McDonogh vy. Delassus, 10 Rob. (La.) 
481, 487. 

[a] Philippines.—(1) Civ. Code art 
1720; U. S. v. Reyes, 36 Ph. 791; Oji- 
Haga Vey Perezy9 99 Phy 85? Us Saave 
Kiene, 7 Ph. 736. (2) “They were the 
agents of the company and incurred 
the liabilities peculiar to every agent, 
among which is that of rendering ac- 
count to the principal of their ee 
actions, and paying him everything 
they may have received by virtue of 
the mandatum. (Arts. 1695 and 
1720, Civil Code). Neither of them 
has rendered such account nor proven 
the losses referred to by Ong Pong 
Co.; they are therefore obliged to re- 
fund the money that they received 
for the purpose of establishing the 
said store.” Martinez vy. Ong Pong 
Co., 14 Ph. 726; 728. 


_(b] Accounting.—Michaud v. Ve- 
zina, 6 Que. L. 358; Brunet v. La 
pomane Nationale, 12 Que. Super. 


23. Civil codes: Braz. art 1315; Ch. 
art 2162; Col. art 2188; C. R. art 1277; 
Ec. art 2149; Guat. art 2207; Hond. 
art 1909; La. Rev. art 8023; Port. 
art 1349; Que. arts 17138, 1723; Salv. 
art 1922; Ur. art 2084; Great West- 
ern R. Co. v. Crawford, 6 Que. L. 
160; Downie v. Barrie, 9 Revleg 
(Que.) 517; Rogerson v. Reid, Stuart 
(Que.) 412. 

24. Civil codes: Arg. art 1958 
(1924); Belg. art 1994; Bol. art 1342; 
Braz. art 1300 (1, 2); Ch. art 2135; 


eee ee 
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mandator may proceed directly against the sub- 
stitute,?> and any act of his against the former’s 
The mandatarius 
lable to one with whom he contracts as such, 
unless he expressly so assumes or exceeds, without 
notice, the limits of the mandate.?* 


prohibition is void.?6 
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is not 


Such limits are 


not deemed exceeded if .the mandate is executed 


Col. art 2161; C. R. art 1264; Cuba 
art 1721; Dom. art 1994; Fr. art 1994; 


Ger. art 664; Guat. arts 2199-2201; 
Hay. art 1758; Hond, art 1900; It. 
art 1748; La. Rev. arts 3007, 3008; 


Mex. art 2370; Neth. art 1840; Nic. 
art 3313; Pan. art 1412; Pan. Canal 
Z. art 2161; Per. arts 1934-1936;- Ph. 
Arig Melee. wt SeloZs; Port. fart 
1342; Que. art 1711; Ven. art 1753; 
Rom. art 1542: Sp. art 1721. 

25. Civil codes: Arg. arts 1960 
(1926), 1961 (1927); Belg.- art 1994; 
Ch. art 2138; Col. art 2164; Cuba art 
1722;' Dom. art 1994; Fr. art, 1994; 
Hay. art (1758;—-Hond. art) 19015) It: 
art 1748; La. Rev. art 3009; Neth. art 
1840; Pan. art 1413; Pan. Canal Z. 
art 2164; Ph. art 1722; P. R. § 1624; 
Port, art, 18487. Que. art 1L711;. Rom: 
artmstolze “Spee art. ines, Behan) vy. 
Grand Trunk R. Co., 11 Que. L. 60. 


26. Civil codes: Cuba art 1721; Ee. 
articles; tiond._art, 1900: (Pan. art 
1412;> "Ph. art 1721; P. R. § 1623; Sp. 


art 1721; Ur. art 2067. 

27. Civil codes: Arg. arts 1963- 
1965 (1929-1931); Belg. art 1997; 
Braz, art-1307; Ch. arts 2152, 2154; 
Col. arts 2178, 2180; Cuba arts 1714, 
£7255 Dom. fart’ 199% Heo tart 214s; 
Fr. art 1997; Hay. art 1761; Hond. 
art 1904; It. art 1751; La. Rev. arts 
3012, 3013; Mex. art 2381; Neth. art 
1843; Nic. arts 3332, 3333; Pan. arts 
1405, 1416; Pan. Canal Z. arts 2178, 
2180-> (Ph. arts. 1714, 1725; Port. “art 
1338; Rom. art 1545; Salv. art 1914; 
Spl carts: 1714, ) 1725s er. art. 20755 
Ven. art 1756; Hewitt v. Roudebush, 
24 luag Ann. 254; Barry v. Pike, 21 La. 
Ann. 221; Buddecke v. Alexander, 20 
La. Ann. 563; Delaroderie v. Hart, 20 
La. Ann. 126; Gilman v. Bonner, 7 
La. Ann. 674; Waring v. Cox, 1 La. 
198; Krumbhaar v. Ludeling, 3 Mart. 


(La.) 640; Philippine Nat. Bank v. 
Welch, 44 Ph. 780. 
“The individual liability of the 


agent constitutes in the present case 
a further security in favor of the 
ereditor and does not affect or pre- 
clude the liability of the principal. 
In the present case the latter’s liabil- 
ity was further guaranteed by a 
mortgage upon his property. The law 
does not provide that the agent can 
not bind himself personally to the 
fulfillment of an obligation incurred 
by him in the name and on behalf of 
his principal. On the contrary, it pro- 
vides that such act on the part of an 
agent would be valid.” Tuason y. 
Orozco, 5 Ph. 596, 600. 

{a] Porto Rico.—(1) Civ. Code §§ 
1616, 1627. (2) ‘‘Defendants, in sup- 
port of their proposition, cite section 
1627 of the Porto Rican Civil Code 
and the commentary of Scaevola on 
the corresponding article (1725) of 
the Spanish Civil Code. This section 
of the code, as is readily seen by a 
mere perusal thereof, has no appli- 
cation to the case at bar, since the 
plaintiffs are not the persons with 
whom the agent, Pedro Arzuaga, con- 
tracted, and they are not seeking to 
hold him liable to them under that 


section.” Sosa v. Arzuaga, 17 P. R. 
1042, 1050. ; 
{b] Liability by estoppel.—‘‘It is 


urged, however, that we should apply 
the doctrine known in American juris- 
prudence as ‘estoppel,’ whereby a 
party creating an appearance of fact 
which is not true is held bound by 
that appearance as against another 
person who has acted on the faith of 
it. A similar doctrine finds place, in 
the civil law. By article 1989 of the 
French Code, corresponding with 
article 1719 of our Civil Code, it is 
provided that an agent can not do 
anything beyond the limit of his 


power. In commenting upon this law, 
Dalloz, after laying down the ad- 
mitted proposition that the acts of an 
agent beyond his limited powers are 
null, states three qualifications 
whereby the principal is held bound: 
First. Where his acts have con- 
tributed to deceive a third person in 
good faith; Second. Where the limi- 
tations upon the power created by 
him could not have been known by 
a third person; and Third. Where 
he has placed in the hands of the 
agent instruments signed by him in 
blank. (Jurisprudence Generale, vol. 
10, title ‘Mandat,’ art 142.) The ne- 
gotiation for this stock was opened 
with a written inquiry from defend- 
ant’s agent, through a broker named 
Sloane, whether the shares were for 
sale. In reply, in a letter written by 
plaintiff’s husband, he was referred to 
Jones, with whom he was directed to 
consult ‘as he had the shares in his 
possession.’ The letters were not pro- 
duced and it is not clear whether 
the inquiry was addressed to the 
plaintiff or to her husband. The lat- 
ter testified that it was made known 
to her, but not so the fact of the 
reference to Jones. In all this there 
is nothing at variance with either 
theory; while the reference may have 
been made with a view to a sale, it 
was not inconsistent with the office 
of Jones as the general administrator 
and the adviser of the plaintiff, and 
is by the plaintiff’s husband stated to 
have been a direction to consult and 
not to negotiate. Had the defendant 
made inquiry, aS was incumbent on 
him, as to the extent of the agent’s 
powers, he might not have been en- 
lightened by Jones, who understood 
that his general administrative au- 
thority covered a sale; had he, how- 
ever, required the production of the 
existing written power of attorney 
from the plaintiff, that, upon inspec- 
tion, would have been sufficient to 
send him for further assurance to the 
grantor of the power and no misun- 
derstanding could have arisen. The 
defendant knew who the principal in 
the case was, as he commissioned his 
agent to buy this particular stock for 
him, and the broker thereupon ap- 
plied to the plaintiffs. For these 
reasons we can not find in the proofs 
either acts contributing to deceive the 
defendant or limitations upon the 
power of the attorney which could 
not have been made known to him. 
Nor do we discover the third quali- 
fication of the general rule stated by 
Dalloz. In the commentators and 
jurisprudence of the civil law it is 
uniformly required that to bring this 
doctrine into operation the instrument 


to be negotiated shall be signed in 
blank by the owner. (Fuzier-Herman, 
title ‘Mandat’ 712).” Strong v. 


Gutierrez Repide, 6 Ph. 680, 685 [rev 
AosUeeS.n4l9, 29 SCtao al, bs iu." ed. 


853]. ~ 

[c]} Quebec.—(1) Civ. Code arts 
1715 (excepting factors and _ ship- 
masters), 1717. (2) Directors and 


stockholders of a joint stock com- 
pany are not individually liable for 
its torts. Therien vy. Brodie, 4 Que. 
Super. 28. (3) One who exceeds his 
authority and causes loss is liable 
although he acts in good faith. Shea 
vy. Prendergast, 3 Montr. Q. B. 439, 
11 Montr. Leg. N. 101. 

28. Civil codes: Ch. art 2147; Col. 
are 2zlbos Cuba art, Li tos be. art 21344 
Maw Reve cart .o0ld Nich art, ssage 
Pan. art 1406; Pan. Canal Z. art 2173; 
Pemrart tooo see wart li Lowy Que. sare 
Milese sop art lilo. Ure art 20d 1. 
Salv. art 1907. 

{al Porto Rico.—(1) Civ. Code § 
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more advantageously than was required.?8 One who 
has contracted with a mandatarius in his own name 
must look to the latter and not to the mandator 
except when his property is involved.?9 
is more than one mandatarius, their liability, even 
if they were simultaneously appointed, is not solid- 


If there 


1617. (2) ‘‘We do not mean to sug- 
gest that when an agent is authorized 
to do one thing and does something 
which is totally different in charac- 
ter, he could justify his acts by a 
reference to section 1617 of the Civil 
Code. But when it is remembered 
that the: cross complaint shows that 
Dr. Goenaga was collecting the rents 
of the house No. 88 Fortaleza Street, 
taken in connection with the close re- 
lation of the parties, as well as the 
dubious words of the contract itself, 
it is a fair presumption from all the 
facts that the attorneys, Benitez and 
Massari, did not transcend their pow- 
ers within the intention and desire of 
the person conferring them.” Goen- 
aga v. Goenaga, 15 P. R. 532, 540. See 
Webb v. Porto Rico’ American To- 
bacco Co., 16 P. R. 378: 

[b] Held inapplicable.—Garcia v. 
Sunop 119) Poy R720: 

29. Civil codes: Braz. art 1307; Ch. 
art 2151; Col. art 2177; Cuba art 1717; 
Ee. art 2138; Hond. art 1904; Nic. art 
3331; Pan. art 1408; Pan. Canal Z. art 
SET | RES Gio Salvamalyt et Oates 
Sp. art 1717; Stehn v. Fasnacht, 20 
La. Ann, 83; Webb v. Porto Rico 
American Tobaceo Co., 16 P. R. 378; 
Sentence Supr. Trib. May 1, 1900. 

{a] Philippines.—(1) Civ. Code art 
V1L7s Lim” Diaev. Ruiz, 15 sehaes672 
(2) “Though the person who con- 
tracts with an agent has no action 
against the principal, pursuant to 
article 1717 of the Civil Code, when 
the agent acts in his own name, as in 
such a case the agent would be di- 
rectly liable to the person with whom 
he contracted as if it were a personal 
matter of the agent’s, yet this does 
not occur when the acts performed 
by the agent involve the principal’s 
own things. ... For said article 1717, 
in providing that in cases like the one 
here in question the person who con- 
tracted with the agent has an action 
against the principal, does not say 
that such person does not have, and 
cannot bring an action against the 
agent also, and the silence of the 
statute on this point should not be 
construed in that sense, when the 
rights and obligations,—the matter 
brought into discussion by means of 
the action prosecuted,—cannot be 
legally and juridically determined 
without hearing both the principal 
and the agent.” Beaumont v. Prieto, 
41 Ph. 670, 682, 688. (38) ‘‘This means 
that in the case of this exception the 
agent’s apparent representation yields 
to the principal’s true representation 
and that, in reality and in effect, the 
contract must be considered as en- 
tered into between the principal and 
the third person; and, consequently, 
if the obligations belong to the for- 
mer, to him alone must also belong 
the rights arising from the contract. 
The money with which the launch 
was bought having come from the 
plaintiff, the exception established in 
article 1717 is applicable to the in- 
stant case.” Sy-Juco v. Sy-Juco, 40 
Ph. 634, 638. (4) “These contracts 
were signed by the defendant, Mr. 
Vicente Sotelo, in his individual 
capacity and own name. If he was 
then acting as agent of the inter- 
venor, the latter has no right of ac- 


tion against the herein plaintiff.’ 
Smith, Bell’ &  Co:, Ltd. v. ‘Sotelo 
Matti, 44 Ph. 874, 883. 

[b] Quebec.—(1) Civ. Code art 
1716 (without prejudice to rights 
against the mandator also). (2) One 


who assumes the role of a mandatary 
must establish it or indemnify third 
parties against consequences of its 
absence. Letellier v. Boivin, 16 Que, 
Super. 428, 
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ary, unless it is expressly so agreed.*° _ 
divide their duties unless expressly required to act 


jointly.*+ 
[§ 202] (4) Mandator. 


fied by the former.*? He must 


mandatarius the funds necessary to execute the 
mandate or reimburse him with interest if the lat- 
ter has advanced them and been without fault, even 


..80.. Civil codes: Arg. art 1954 
(1920); Belg. art 1995; Bol. art 1343; 
Braz. art 1304; Cuba art 1723; Dom. 
art-1995; Fr. art:1995; Hay. art 1759; 
Hond. art 1902; It. art 1749; La. Rev. 
art 3014; Mex. art 2367; Neth. art 
Pete Pan art, 4d) oPhs, art. (17235 
Pe Re Si Lesbos ort ant, 1341> Sp.vant 
I235 NUR art 20609; Ven. art, 1754; 
Rom. art 1543; Martinez v. Ong Pong 
Go., 14 Ph. 726. Contra Que, Civ. 
Code:-art 1712. 

{a] But they are so liable ‘‘for acts 
jointly done and moneys jointly re- 


Gey elas Olinde v. Saizan, 10 La, Ann, 
153. 
[b]. Where solidarity is assumed, 


it applies to all acts contrary to, but 


not exceeding, the mandate. Arg. Civ.. 


Code art 1955 (1921). 

31. Civil codes: Ch. art 2127; Col. 
art (2153; C: Re art 1271; Guat. art 
2202; Nic. art 3320; Pan. Canal Z. 
art 2153; Ur. art 2061. 

32. Civil codes: Arg. arts 1965 
(1931), 1966 (1936); Belg. art 1998; 
Bol. art 1345; Braz. art 1313; Ch. art 
2160; Col. art 2186; C. R. art 1275; 
Cuba art 1727; Dom. art 1998; He. art 
2147; Fr. art 1998; Guat. arts 2203 
(3),..2204; Hay. art 1762;, Hond. art 
1906; It. art 1752; La. Rev. art 3021; 
Mex. arts 2378-2380; Neth. art 1844; 
Nie. art 3339; Pan. art. 1418; Pan. 
Ganaly Zi art 92186; . Per... art, 51938; 
B. RR. § 1629; Port. arts 1350, 1351; 
Que. arts 1720, 1724, 1728, 1729; Rom. 
art.1546; Salv. art 1920; Sp. art 1727; 
Ur. art. 2076; Ven. art 1757; Reyes v. 
Palerm, 29 P. R. 707; Gordils v. Fron- 
tera, 21 P. R. 213; Webb v. Porto Rico 
American Tobacco Co., 16 P. R. 378; 
Goenaga v. Goenaga, 15 P. R. 532. 
[a] Philippines.—(1) Civ. Code art 
1727; Harry . Keeler Electric Co., 
Inc. v. Rodriguez, 44. Ph. 19; Her- 
manos v. Orense, 28 Ph. 571. (2), “A 
debt thus incurred by the agent is 
binding directly upon the principal, 
provided the former acted, as in the 
present case, within the scope of his 
authority. (Art. 1727 of the Civil 
Code.) The fact that the agent has 
also bound himself to pay the debt 
does not relieve from liability the 
principal for whose benefit the debt 
was incurred.’’ Tuason v. Orozco, 5 


PT Do Dy DOo. (3) Ratification by 
EAD CROP ALD» Linanisv. buno,;.31 Ph, 
259. 

{[b] Roman law.—‘Although the 


mandatary thus bound his mandator 
he did not drop out of the transac- 
tion. He remained bound. And the 
curious result arose that the man- 
dator acquired the rights directly. 
He could demand a cession of the 
mandatary’s right of action under his 
mandate contract and, in exceptional 
cases, if the mandatary was negligent 
or insolvent, the praetor would allow 
an independent action. This must 
have been effected by some such 
modification in the Intention and Con- 
demnation of the Formula as the fol- 
lowing: ‘If it appears that X ought 
in good faith to pay B a certain sum, 
do you, judex, condemn X to pay this 
sum to A.’ How incomplete this is, 
when compared with agency in the 
modern civil law or at the common 
law, need hardly be pointed out. Its 
only advantage lay in obviating the 
necessity of our confessedly anoma- 
lous ‘undisclosed principal and our 
fiction.of implied warranty of author- 
ity. The agent was always liable, 


The mandator must per- 
form all obligations incurred by the mandatarius 
within the limits of the mandate; but beyond that 
such only as have been expressly or impliedly rati- 
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They may 


advance to the 


authorized or unauthorized. And the 
principal was always liable, known 
or unknown, when he took into his 
possession the fruits of the agency.” 
Radin, “Fundamental Concepts of the 
Roman Law,” 13 Cal. L. Rev, p 41. 

[c] Estoppel. — One who gives 
ground for the belief that another is 
his mandatary is liable to those who 
deal with the latter in reliance upon 
such belief. Civil codes: Que. art 
1730; Ur. art 2079; Reynolds v. Row- 
ley, 3 Rob. (La.) 201, 38 AmD 233; 
Price v. Nault, 13 Que. L. 286; La- 
pointe v. Canadian Pac. R. Co., 7 
Montr. Leg. N. (Que.) 29, 19 RevLeg 
348 note, 

[ad] Mandatary’s fault.—The man- 
dator is liable for damage caused by 
the mandatary’s fault. Que. Civ. Code 


art; 1731. 
33. Civil codes: Arg. arts 1982-— 
1984 (1948-1950); Belg. arts 1999, 


2001; Bol, arts 13846, 1348; Braz. arts 
1309, 13115 Ch. art 2158s) 0Cokiart 
2184; Ci Re arty2173,Cuba art 17285 
Dom. arts 1999, 2001; He. art 2145; 
Fr. arts 1999, 2001; Ger. arts 669, 
6703, (Guat, -arts , 2203 :G,. 2), 2205 
| arts. 717635). Li655— Fond, ",art 
LIOR s PLE WaALtSir Coen LC Ooch pe De aCeS 
649, 650; La. Rev. arts, 3022, 3025; 
Mex. arts 2373, 2376; Neth. arts 1845, 
1847; Nic. art 3337; Pan. art 1419; 
Pan. Canal Z. art 2184; Per. art 1937; 
Bhs arty lii2see Ean aoe LOS Us Ort hare 
1344; Que. arts 1722, 1724; Salv. art 
1918; Sp. art 1728; Ur. arts 2079, 2081, 
2082; Ven. arts 1758, 1760; Rom. arts 
1547, 1550; Fortis v. Hermanos, 6 
Ph, 00; 

“The purpose of the preceding arti- 
cle is to determine the principal’s 
obligations as to third persons and 
this article enumerates some of the 
obligations which he owes to his 
agent. It confirms what we said 
about the general bilateral nature of 
a power of attorney in commenting 
on article 1709. For, if the essence 
of a bilateral contract is that each 
of the parties is bound by the 
agreement, from which flows a right 
of personal and direct action to com- 
pel mutual compliance therewith, the 
article under consideration shows 
how obligations attach to the prin- 
cipal by virtue of the power of at- 
torney, which the agent can compel 
him to comply with strictly by bring- 
ing what the Romans called an action 
of mandati contraria.” 11 Manresa 
Comm, on Civ. Code p 539 [quot La- 
borde v.. Toro, 238 P. R. 85, 90]. 

34. Civil codes: Arg. arts 1987 
(1958), .1988 (1954); Belg. art 2000; 
Bolwart/1347; Braze art Lele Ch..art 
2158 '€5)3 Col. art 2184) (08 CooRs art 
12735; Cuba: art: 1729; Dom.-art; 2000% 
Ee. art 2145 (5); Fr. art 2000; Hay. 
art 1764; Hond. art 1908; It. art 
1754; Jap. art 650; La. Rev. art 3024; 
Neth. art 1846; Nic. art 3337 .(5); 
Pan, art 1420; Pan. Canal Z. art 2184 
(5);. Par. ‘arts, 19538, 1954; Per. art 
193% 62) ¢ eh are L295 ee Rise 6 ddae 
Port. art 1344;, Que. art. 1725; Rom. 
art 1549; Salv. art 1918 .(5); Sp. art 
1729; Ven, art 1759. \ 

“Tt is not necessary to explain the 
legal basis of this article, for the 
principles of equity and law combine 
to show it. Even as the principal 
may sue the agent for damages for 
non-compliance with the commission, 
so may the agent, under the provi- 
sions of article 1729, sue his principal 


Ol. 


L§§ 201-203 


though the transaction may not have proved profit- 
able,®? and indemnify him against damages incurred 
without fault or imprudence.** 
may not accept a mandate from two parties whose 
interests conflict,?> but in Louisiana, the broker or 
intermediary between two such parties is recognized 
as a mandatary.*° 
tor, their liability under the mandate is solidary.** 

[§ 203] (5) Termination. 
terminated by revocation.*® 
effected by. appointing a new mandatarius and 


Ordinarily one 


If there is more than one manda- 


The mandate may be 
Implied revocation is 


for those he has incurred in comply- 
ing therewith. The object of the leg- 
islature was to make the actions re- 
ciprocal on this point, especially in 
view of the fact that in a gratuitous 
commission it would be unjust to 
deny the agent that right when the 
cause of the loss was the agency con- 
ferred.’”” 11 Manresa Comm. on Civ. 
Code p 545 [quot Laborde v. Toro, 23 
Pe Reps, 914: 

35. Florance v. Adams, 2 Rob. 
(La.) 556, 38 AmD 226. 

36. La. Rev. Civ. Code arts 3016- 


3020. 

37. Civil codes: Belg. art 2002; Bol. 
art 1349;. Braz. art 1314; Cuba art 
1731; Dom, art 2002; Fr. art 2002; 


Guat. art 2206; Hay. art 1766; Hond. 
ant 1910; It.<art 1756;-la, Rev. cart 
3026; Mex. art 2375; Pan. art 1422; 
Perg jart, 19415. Ph. art Lisi Pk. Ras 
1633; Port. art. 1348; Que,.art 1726; 
Sp. art 1731; Ur. art 2085; Ven. art 
1762; Neth. art 1848; Rom. art 1551. 


Contray, Ares Civen Code part ESTs 
(1941) (unless expressly author- 
ized). 

38. 3 Gaius Inst. p 159; Justinian 


Dig, XVII, Lect Vs Civil codes: TAre. 
art 1997. (1963) (2); Belg. arts 2003, 
2004; Bol. arts 1350, 13851; Braz. art 
1316) (1)5; Cho art 2463-03) 5, Col.eart 
21896°¢3) 3 GC. Re vart: 1278 (3k, Cuba 
arts 1732 (1), 1733; Dom. arts 2003, 
2004; Ec. art 2150 (3); Fr. arts 2003, 
2004; Ger, art 671; Guat. art 2208 
(1); Hay. arts 1767, 1768; Hond. arts 
¥911 .€2).j2912y Itsart FUG: Jap. art 
651; Mex. art 2397 (1); Neth. arts 
18650, 1851;. Nic. art .3345 (3); Pan: 
arts 1423 (1), 1424; Pan. Canal Z, 
art. 2189) (3); Par. art 1968 .(1)3. Fer 
ant.1942. 44) Bh: arts .1732), (1). bass; 
Bo eRe 88..36345 (1), 16353. Port. arty 
1363 (1), 1364; Salv...art 1923, (3); 
Sp. arts 1732 (1), 1733; Ur. arts 2086 
(3), 2087; ‘Ven. art 1763 (1); Bar- 
retto vy. Santa Marina, 26 Ph. 440; 
Orcasitas v. Somoza, 31 P. R. 592; 
Laborde v. Toro, 23 P. R. 85. 

{a] Gouisiana.—(1) Rev. Civ. Code 
art 3027. (2) ‘“‘The article 3027, as it 
stood before the amendment, was 
copied from article 20038 of the Code 
Napoleon, and was a principle equally 
of the Roman law and of universal 
jurisprudence. It has been univers- 
ally held that it did not apply to 
what, at common law, are known as 
‘powers coupled with an interest’ cor- 
responding to those which, in the ter- 
minology of the Roman law, made the 
mandatary a ‘procurator in rem 
suam.’ Hunt v. Rousmanier, 8 Wheat, 
(U. S.) 174, 5 L. ed. 5689; Story on 
Agency, §§ 164, 173, 477, 483, 489; 
Livermore on Agency, § 30; 3 Zacha- 
rie, p. 134; 18 Duranton, No. 284; 
Troplong, Mandat, No. 728, 737.” Ren- 
shaw v. Creditors, 40 La. Ann. 37, 40, 
3 S 403. 

[b] Quebec.—(1) Civ. Code arts 
1755 (1%), 1756. .(2) That ‘the manda- 
tary is compensated will not prevent 
revocation but will entitle him to 
indemnity. Gailbert v. Atteaux, 23 
Que. Super. 427; Cantlie v. Coaticook 
heise Co., 31 LCJur 151, 15 RevLeg 

4. 

[ec] Under some codes a mandate 
is irrevocable except fur cause (1) 
when conferred on a socius, the con- 
dition of a bilateral contract or the 
means of performing one. Civil 
codes: Arg. art '2011 (1977); Braz. art 
1317 (11); Par. art 1977; Renshaw v. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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notifying the former one.®? 
may be compelled.*° 


Creditors, 40 La. Ann. 87, 40, 3 S 408. 
(2) “Thus the French Court of 
Cassation held that a mandate con- 
ferred in the interest of the agent as 
well as of the principal, and as a 
condition of a contract passed be- 
tween them, is essentially irrevo- 
cable, and is not revoked by _ the 
failure of the principal. Journal du 
Palais, 12 and 19 August, 1831. The 
same principle applies in every case 
where the mandate is granted as a 
-condition of the contract, or as a 
imeans of executing it. In such case 
the mandate, forming an element of 
a synallagmatie contract, is im- 
pressed with the qualities of such a 
contract, and is irrevocable. 2 Dela- 
marre & LePoitvin, No. 445; Trop- 
long No. 7387; Journal. du Palais, 
7 July 1837.” Renshaw v. Creditors, 
supra. 

39. Civil codes: Arg. art 2005 
. (1971); Belg. art 2006; Bol. art 1353; 
Braz. art 1319; Ch. art 2164; Col. art 
24.90: .ChRwart,.12803- Cubavartt 1.735% 
Dom. art 2006; Ec. art. 2151; Fr. art 
2006; Guat. art 2212; Hay. art 1770; 
Hond. art 1914; It. art 1760; La. Rev. 
art 8030: Mex. art 2400; Neth. art 
1858; Nic. art 8347; Pan. art 1426; 
Pan, Canal Z. art 2190; Par. art 1974; 
Per,art 1946; Ph. .art. 1735; Pi R. 
§ 1637; Port. art 1365; Que. art 1757; 
Sp. art 1735; Ur. art 2089; Ven. art 
1766; Rom. art 1555; Salv. art 1924. 

40. Civil codes: Arg. art 2004 
(1970); Belg. art 2004; Bol. art 1351; 
Ch. art: 2166;..Col.. art, 2192;.C. R. art 
1279; Cuba art 1733; Dom. art 2004; 
Ec. art 2153; Fr. art 2004; Guat. art 
2209: Hay. art 1768; Hond. art 1912; 
It. art 1758; La. Rev. art 3028; Mex. 
art 2399; Neth. art 1851; Nic. art 
3346; Pan. art 1424; Pan. Canal Z. 
“art 2192; Par. art-1970; Per. art 1943; 
"Ph art 1733 Po OR. § 1635; Port. art 
1364; Que. art 1756; Salv. art 1926; 
“Sp. art 1733; Ur. art 2087; Ven. art 
1764; Rom. art 1553. 

41. Civil codes: Arg. art 1998 
(1964); Belg. art 2005; Bol. art 1352; 
Braz. art 1318; Cuba art 1734; Dom. 
art 2005; Fr. art 2005; Guat. art 2211; 
Hay. art 1769; Hond. art. 1913; It. 
art 1759; La. Rev. art 3029; Neth. 
art 2005; Pan. art 1425; Ph. art 1734; 
P. R. § 16386; Que. art 1758; Sp. art 
"1734; Ur. art 2101; Ven. art. 1765; 
Rom. art 1554; Jurgens v. Ittman, 47 
dia,’ Ann: 367, 16 'S\ 952; George v. 
Sandel, 18 La, Ann. 535. 

42. Civil codes: Arg. art 1997 
(1963) (2); Belg. arts 2003, 2007; 
Bol. arts 1350 (2),'13854; Braz. art 
£316 (1)3 Ch. ‘art 2163 (4); Col. art 
D189" (4) 3? CCR art 1278 (4); “Cuba 
arts 1732, 1736; Dom. arts 2003, 
2007; He. art 2150 (4); Fr. arts 2003, 
2007; Ger. art 671; Guat. art 2208 
(2); Hay. arts 1767, 1771; Hond. art 
1915." it- arts 1757, 1761; Jap. art 
651; La. Rev. arts 3027, 3031; Mex. 


art 2397 (2); Neth. arts 1850, 1854; 
Nic. art 3345 (4); Pan. arts 14238, 
1427; Pan. Canal Z. art 2189 (4); 


Par. art 1963 (2); Per. art 1947; Ph. 
arts 1732, 1736; P. R. §§ 1634, 1638; 
Port. art 13863 (2); Que. arts 1755 
(2), 1759; Salv. art 1923 (4); Sp. arts 
U7329 17365" Ur: “art ©2086 (4)59 Ven. 
art 1767; Rom. arts 1552 (2), 1556. 

[a] What constitutes renuncia- 
tion,—‘‘Although in the said letter of 
March 22, 1894, the word ‘renounce’ 
was not employed in connection with 
the agency or power of attorney 


Return of documents 
A third party, to- contract 
with whom the mandate shall have been granted, is 
not affected until notified of the revocation.*+ 
drawal by the mandatarius revokes the mandate.*” 
He must notify the mandator and indemnify him 
against consequences unless continuance without his 
own serious detriment is impossible,** and in any 
case he must continue until the mandator has had 
a reasonable time to find a substitute.‘ 
incapacity, interdiction, bankruptcy, or insolvency 
of either party, terminates the mandate.*® 


MODERN CIVIL LAW 


With- 


the mandate.*? 
Death, 


[§ 204] 4. 


executed in his favor, yet when the 
agent informs his principal that for 
reasons of health and by medical 
advice he is about to depart from 
the place where he is exercising his 
trust and where the property subject 
to his administration is situated, 
abandons the property, turns it over 
to a third party, without stating 
when he may return to take charge 
of the administration, renders ac- 
counts. of its revenues up to a cer- 
tain date, December 31, 1893, and 
transmits to his principal a general 
statement which summarizes and 


Heirs 


embraces all the balances of his ac- 


counts since he began to exercise his 


_agency to the date when he ceased to 


hold his trust, and asks that a power 
of attorney in due form be executed 
and transmitted to another person 
who substituted him and took charge 
of the administration of the princi- 
pal’s property, it is then reasonable 
and just to conclude that the said 
agent expressly and definitely re- 
nounced his agency.” De la Pena v. 


Hidalgo, 16 Ph. 450, 465. 
43. Civil codes: Arg. arts 1999 
(1965), 2003 (1969); Belg. art 2007; 


Bol. art 1354; Braz. art 1320; Ch. art 
216% 5 Cok art .21935 oC: “Ri art 12855 
Cuba art 1736; Dom. art 2007; Ee. art 
2154; Fr. art 2007; Ger. art 671; Guat. 
art 2213; Hay. art 1771; Hond. art 
LOSs Tterant jiGliwap arts 6b4 sla. 
Rev. art 3031; Neth. art 1854; Nic. 
art 3353; Pan. art 1427; Pan. Canal 
Z._art 2193; Par. arts: 1696; 19693 Ph. 

Wie Re 8163835 iPortasart 
Que. art 1759; Rom, art 1556; 
Salv.. art 1927; So. art 1736; Ur. art 


44. Civil codes: Arg. art 2013 
(1979); Cuba art 1737; Ec. art 2154; 
Ger. art 672; Guat. art 2213; Hond. 
art 1916; Jap. art 654; Mex. art 2404; 
Pan. art 1428; Per. art 1947; Ph. art 
173%; \ Pb... R.8 11639; Port. jart) 13:69 
Sp: art 1737s Urssart, 2093. 

45. Civil codes: Arg. arts 1997 
(1968) (8, 4),° 2015 (1981), 2018 
(1984) [a female mandator who 
marries may perform acts not re- 
quiring her husband’s authorization, 


2093; Ven. art 1767. 


art. 1985]; Belge. art..2003;. Bol.-art 
13502(2). Braz. art 1316) %(2)3))5 Ch. 
art 2163 (5-7); Col. art 2189 (5-7), 
C. R. art 1278 (5-7); Cuba art 1732 
(3)s Dom: arter2003s (he artu2 £50 
(5-7); Fr. art 2003; Hay. art 1767; 
POMC as Atti Lo lol reo)eetnecant pelicoe 


3345 (6-7): Ban., art, 1423. °(3) 2) Pan: 
Canal Z. art 2189 (5-7); Par. arts 
1963 (3, 4), 1981, 19843) Ph. art 1732 
(3); Port. art 1363 (3, 4); Que. art 
1755 (3, 4); Salv. art 1923 (5-7); Sp. 
Che ea kG (RN RON Oh o rz) EMOTE aay (lade Mee 
Ven. art 1763 (3); Rom. art‘ 1552 


(3). 

[a] Lonisiana. — (1) Rev. Civ. 
Code art 3027; Shiff v. Lessep, 22 La. 
Ann, 185. (2) Insufficient that party 
is under protest and has not paid his 
debts. Lea v. Bringier, 19 La. Ann. 


197. 
[b] Porto Rico.—Civ. Code § 1634 
(8); Guerra v. Finlay, 28 P. R. 34. 
[ce] Spain—‘‘It has been  fre- 
dquently laid down by the Supreme 
Court, prior and subseauent to the 
promulgation of the Code, that the 
contract of agency is of a personal 
nature and is extinguished from the 
moment that any of the contracting 
parties dies.” 11 Manresa Comm. on 
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of the mandatary must report his death to the 
mandator and protect the latter’s interests.*¢ 
additional causes of termination are the completion 
of the business or of the time fixed for the man- 
date,*7 or the marriage of a female mandator.** 
The default, for one of the aforementioned causes, 
of any one of several mandataries, whom the terms 
of the instrument require to act jointly, terminates 
Acts of the mandatarius before as- 
certaining the causes of termination are binding as 
to third parties contracting in good faith.°° 

Innominate—a. 


Some 


(F'r. 


Civ. Code p 575 [quot Julian v. Mc- 
Cormick, 25 P. Re 173, °174,. and. cit 
Sentence Supr. Trib. Nov. 9, 1875]. 

46. Civil: codes: Belg. art 2010; 
Bol. art. 1356; Ch. art 2170; Col. art 
21.963 jC. .R; art 1284; ‘Cuba art 173935 
Dom. art 2010; Ee. art 2157; Fr. art 
2010; Ger. art 673; Guat. art ‘2215; 
Hay. art 1774; Hond. art .1918; It. 
art 1768; La. Rev. art 3034;"Neth. 
art 1856; Nic. art 3352; Pan. art'1430; 
Pan. Canal Z. art 2196; Per. art 1949; 
Ph. -ant,. 1739; «RP. Ri. 8 1641 ue, art 
L761: 7Salv.. art, 19293 Sp4 ant 0739 ¥ 
Ur. art 2095; Ven. art 1769; Rom. art 


1559. tees 
47. 1 Moyle Inst. Justinian (6th 
ed) p 455; Civil codes: Braz..art 
1316 (4)3.Ch. art, 2163 (1,23 9)3, Col. 
art 2189 (1, 2, 9); C. R. art 1278 (8); 
He. art 2150 (1, 2,,8)3<Nic. art™.2163 


Permutatio 


(,, 2;.9);. Pan. Canal’'Z. art 2163. a. 
2) 19) se eort. art ©1363) (5) 3, Que. art 
1755 (6): Salv. art 1923 (1, 2, 8); 


Ur. art 2086 (2). 
War does not terminate man- 
Monsseaux v. Urquhart 19 
La. Ann. 482. i 

48. Civil codes: Ch. art 2163 (8); 
Col. art 2489 (8); Be. art, 2150" (8); 
Pan. Canal Z. art 2189 (8); Ur.. art 
2086 (8). : 

‘The marriage of the plaintiff pre- 
vious to the suit, vacated the au- 
thority conferred in the contract of 
mandate executed before marriage to 
her father P. S. Nugent, empowering 
him to represent her in all suits in 
this State.” Dockham v. Potter, 27 
La. Ann. 73, 74. 

[a] Under other codes, the hus- 
band’s authorization to continue is 
required. Civil codes: Bol. art 1357; 
Ch. art 2171; Col. art 2197; Pan. 
Canal Z. art 2197; Ur. art 2099. ' 

49. Civil codes: Ch. art 21727 ‘Col. 
art 2198; C. R. art 1286; Ec. art 2159; 
Nic. art 3354; Pan. Canal Z. art 2198; 
Salv. art 19380; Ur. art 2100. 

50. Civil codes: Arg. art 2001 
(1967); Belg. arts 2008, 2009; Bol. 
art 13855; Ch. art 2173; Col. art 2199; 
Cuba art 1738; Dom. arts 2008, 2009; 
Ec. art 2160; Fr. arts 2008, 2009: 
Guat. art 2214; Hond. art 1917; It. 
art 1762; La. Rev. arts 3032, 3033; 
Mex. art 2405; Neth. art 1855; Nic. 
art 3355; Pan. art 1429; Pan. Canal 
Z. art 2199; Per. art 1948; Ph. art 
1738; Pe Ra 8 1640" Port)! art 1369- 
Que. art 1760; Salv. art 1931; Sp. art 
1738; Ur. art 2101; Ven. ‘art 1769; 
Hay. arts 1772, 1773; Julian v. Mc- 
Cormick, 25 PY R173) 174: 

“We have no doubt that the rule 
established by section 1738 is an ex- 
ception to the general principles ac- 
cording to which the error under the 
law invalidates the consent, but it 
is justified, as well as many others, 
by the principles of equity to prevent 
that the summum jus becomes the 
summa injuria. The efficacy of the 
power is a real legal diction estab- 
lished by the law for the benefit of 
the agent and third persons in good 
faith and terminates once the agent 
and third persons are aware of the 
termination of the agency. If bad 
faith should be on the part of the 
agent and not by third persons, the 
former would be held responsible for 
the deceit and the latter would have 
a right to bring the proper action 
against him.” 11 Manresa Comm. 
on Civ. Code (2d ed) p 576 [quot 
Julian v. McCormick, supra]. 


1420 [40 C.J.) 


L’échange; 
Cambio)—(1) Nature. 


another.®? 


incorporeal property.°* 


51. Justinian Dig. XIX, IV; Jus- 
tinian Inst. III, XXIII, If; Sohm Inst. 
Rom. L. (Ledlie 3d ed) p 306 note 1; 


Civil codes: Arg. art 1519 (1485); 
Belg. art 1702; Bol. art 1123; Ch. art 
1897; Col. art 1955; C. R. art 1100; 


Cuba art 1538; Dom. art 1702; Ec. 
art 1888; Fr. art 1702; Guat. art 1646; 
Hond. art 1677; It. art 1549; Jap. 
art 586; La. Rev. art 2660; Mex. art 
2930; Neth. art 1577; Nic. art 2748, 
Pan. art 1290; Pan. Canal Z. art 1955; 
Par. art 1485; Per. art 1523; Ph. art 
1538; P. R. § 1441; Que. art 1596; 
Salv. art 1687; Sp. art 1538; Ur. art 
1769; Ven. art 1602; Hay. art 1475; 
Rom. art 1405; Batista v. Rivera, 25 
P. R. 158; Duran v. Registrar, 20 


ylnenee LER 
2 {a] Iliustration.—‘‘Counsel on the 
part‘of the appellant urges, that this 
was not a contract of exchange, be- 
cause that is the giving of one thing 
for another. That in this instance 
no such contract was contemplated 
when Saul pledged the stock for 
Morgan, and that the subsequent act 
of Morgan’s replacing it did not make 
it an exchange. In support of this 
doctrine he has relied on Lou. Code, 
2630; Pothier traité de vente, 617; 
Domat, liv. 1, tit. 3; Par. 5, tit. 6, 4. 
These authorities, with the exception 
of Pothier, all concur in their defi- 
nitign of the contract of exchange, 
and nearly in the same language. 
They state it to be an agreement be- 
tween the parties to give one thing 
for another, except it be money. 
Pothier states it to be a contract 
where they oblige themselves to give 
immediately one thing for another, 
and he lays a particular stress on the 
word immediately in the sentence 
next following the definition, by ob- 
serving that if we agree that I will 
give you one thing for a certain 
price, in payment of which you _ will 
give me on your side another thing, 
the agreement is not a contract of 
exchange but of sale. It embraces 
a sale which I make of a thing be- 
longing to me, and a dation en paie- 
ment on yours. If a contract had 
been proved in this instance by 
which one of the parties agreed to 
give a thing for a certain price, and 
receive in payment for it another, 
as in the case put by the author, 
then clearly there would not have 
been a contract of exchange. So if 
any other contract had been shown 
to have been in contemplation of the 
parties at the time Saul advanced 
the stock, Morgan replaced it, and 
Saul again conveyed stock to Morgan, 
we should have given to that con- 
tract its legal effect. But in the ab- 
sence of any proof to the contrary, 
we must conclude that the acts of the 
parties conformed to their previous 
understanding, and that was done 
which had been contemplated to be 
done. The act of Saul in advancing 
the stock was in nothing inconsist- 
ent with the idea of exchange, and did 
not necessarily throw the transaction 
into another class of contracts. In 
this view of the case there was an 
exchange of the one parcel of bank 
stock for the other.” Saul v. His 
Creditors, 7, Mart. N. S. (La.) 594, 
599. 

{b] Money as consideration.—The 
_terms of the definition imply the ex- 
elusion of money as part of the sub- 
ject matter and sometimes it is ex- 
pressly excluded. Jap. Civ.,Code art 
586. Cases may be found, however, 
where money formed part of the con- 
sideration. 

52. Civil codes: Arg. art 1521 
(4487); Chs art 1898; ‘Col. art 1956: 


It. and Sp. Permuta, 
This is a contract by which 
each party undertakes to give one commodity for 
It was formerly limited to movables, 
but is now applied to immovables,°* as well as to 
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[§ 205] (2) Classification. Permutatio was once 
regarded as a species of emptio et venditio,®* but 
it lacks the element of price which is essential to 
the latter,°> and-is now generally treated as an 
independent contract,°® although governed by rules 


applicable to the latter where not otherwise pro- 


Ee, art 1889; La. Rev. arts 2665, 2666; 
Nic. art 2749; Pan. Canal Z. art 1956; 
Ur. art 1770; Barcus v. Farrar, 4 La. 
Anni 29? 

, 58. Civil codes: Ch. art 1998; Col. 
art 1956; Ec. art 1889; Nic. art 2749; 
Pan, Canal Z. art 1956; Ur. art 1770; 
Shuff v. Cross, 12 Mart. (La.) 89, 90 
(where ‘‘the plaintiff and appellee 
gave fifty-three barrels of pork, and 
a small sum in money, for a note of 
one William S. Brown, endorsed by 
Joseph Byrnes,” and the court de- 
clared that ‘‘the evidence clearly es- 
tablishes, that the contract entered 
into by the parties to this suit, was 
one of ‘Exchange’ ’’). 

{a] Succession rights.—‘‘So far 
from it being a partition of property, 
held in common, it contains an aban- 
donment of all right to it; objects 
which belonged to the heirs, and on 
which the stepfather had only the 
usufruct for life, are given to him 
in full property. In consideration 
for the property thus received, and 
in consequence of being released 
from the payment of the debts due 
by the community, he renounces all 
right which he had to the acyuests 
and gains made during marriage, and 
those which he might possess under 
the will of his wife. In such an 
agreement, we look in vain for that 
act which our code speaks of, when 
it defines a partition to ne ‘the sepa- 
ration, division, or distribution of a 
thing common to several co-proprie- 
tors or co-heirs, who enjoyed the 
same undividedly.’ C. Code, 184, art. 
157. On the contrary, it appears to 
us an acquisition, on the part of the 
plaintiff, of property belonging to 
others, and for which he gave his 
rights on a succession, in return. 
Such agreement formed a _ contract 
of exchange.” Goodwin v. Chesneau, 
3 Mart. N. S. (la.) 409, 420. 

54. “Kor a long time the nature of 
exchange was disputed by the Roman 
jurists. Sabinus and Cassius (supra 
vol. 1, §§ 108, 81) held that exchange 
was a Species of sale, but Proculus 
(supra vol. 1, § 102) held that it 
was a contract apart by itself and 
distinct from sale; and the view of 
Proculus finally prevailed in Roman 
law: Inst. 3, 23, 2.” 2 Sherman Rom. 
L. in Mod. World (2d ed, 1922) p 3827 
note. 

[a] In some jurisdictions it is 
still treated under the title relating 


to sale. Civil codes: C. R. art 1100; 
Ger. art 515. 
55. Sohm Inst. Rom. L. (Ledlie 


3d ed) p 396 note 1 (“a contract of 
sale imposes on one of the parties 
(the purchaser) an obligation to pay 
money and on the other (the vendor) 
an obligation to make over a thing, 
whereas a contract of exchange binds 
both parties alike to make over a 
thing. Now a money obligation 
means, aS already explained (supra, 
p. 365), an obligation to pay a sum 
of money (i. e. a certain quantum of 
value), and, as such, it must be care- 
fully distinguished from an obliga- 
tion to pay any particular coins, A 
purchaser, then, is only bound, as 
such, to pay a sum of money; he is 
never bound to pay any particular 
coins. If the agreement was that 
the thing bought should be paid for 
in coins of a specified kind—say, in 
sovereigns or in particular foreign 
coins—the transaction would be an 
exchange, not a _ sale. And con- 
versely: the vendor is never bound 
to pay a sum of money, but it is 
quite possible that he may be bound 
to pay particular coins. There is no 
reason why money—in the shape, 


namely, of specific coins, whether 
coins of the country or foreign coins 
—should not be bought, but it is im- 
possible to buy a sum of money. 
Accordingly where coins are the sub- 
ject-matter of a transaction, the ques- 
tion whether the latter is a sale or 
an exchange will depend on the na- 
ture of what is to be given in return. 
If I desire to acquire a sovereign 
piece and bind myself to pay twenty 
Shillings value for it, i. e. to pay a 
sum of twenty shillings (which I 
can do in any silver coins—shillings, 
florins, half-crowns, &c.—I choose), 
the transaction amounts to a pur- 
chase of the sovereign piece. If, on 
the other hand, I bind myself to pay 
(say) twenty one-shilling pieces or 
ten two-shilling pieces for the sov- 
ereign, if, in other words, the coins 
to be given by me are specifically 
determined, the transaction would 
amount to an exchange. The same 
distinction of course holds good 
where money is changed at a bank- 
ers; A transaction between a 
money-changer and his customer is 
prima facie a sale, because one party 
has to pay a sum of money and the 
other has to deliver coins of a par- 
ticular kind, e g. twenty-franc 
pieces. It is obviously inaccurate 
therefore to speak of a sale as con- 
sisting in the making over of a thing 
‘in return for money,’ or to lay stress 
on the giving of money by one party 
as being the characteristic feature of 
sale as distinguished from exchange. 
What does distinguish sale from ex- 
change is rather the fact that in a 
sale the thing is made over in return 
for a sum of money— it is this that 
constitues the essence of what we 
call the ‘price’—and that the obliga- 
tion of the purchaser consists in the 
‘payment of money’ in the sense only 
of making over a certain quantum 
of value’’). 

[a] Hence it is unnecessary to 
show that any price was fixed for the 
commodities exchanged. Batista v. 
Rivera, 25 P. R. 158. 

56. See supra note 51. It is the 
source and prototype of the common- 
law barter. See Barter 7 C. J. p 931. 

[a] Bill of sale superfluous.— 
“There is written evidence in the 
plaintiff’s petition, that he authorized 
Nettles to sell or exchange his slave. 
The contract which the latter made 
with the defendant, was one of ex- 
change, for he received one slave for 
the other. Nettles did not engage 
that his principal should actually pay 
any money, in any event whatever— 
there was, therefore, no sale of the 
appellee’s slave, who stipulated for 
no price to be paid him. For had the 
appellant’s slave been sold for less 
than $600, the appellee would have 
had no claim.- The appellee received 
the appellant’s slave for his, and 
undertook, on a certain event, to pay 
some boot. It is true, the transaction 


was finally concluded in the form of. 


a sale, by the bill of sale given by 
the appellant to the appellee: but 
this was only a mode of passing the 


yess Ails v. Bowman, 2 ha, 251, 
oO. e 
[b] Comparison with Angilo- 


American law.—‘‘In England an ex- 
change and a sale are treated as dif- 
ferent matters, the price in the one 
case being goods, in the other 
money. But the rules of law are the 
same in both cases (Chitty c xiii § 1), 
as they were to a considerable extent 
in Roman law (Dig. xxi 1, 19, 5). 
Though the price to be paid is in part 
an article to be given in exchange, 
the entire contract is one of sale 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


sh 


* 
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vided.°* There are the same requirements regarding 
subject matter and the capacity of parties.°* Each 
party is in fact considered a vendor and the value 
of his commodity at the contract date is treated 
as the price in so far as one exists.°9 
warrants his title to the commodity delivered.® 
If it is an incorporated right, he warrants also its 
existence but not, impliedly, the debtor’s solvency.*1 
Because a husband and wife cannot sel] to each 
other, except in special cases, a contract for the 
exchange of property between them is similarly 
Permutatio was also originally a real 
contract of a subclass known as innominate or 
nameless,** but is now frequently classed as con- 
sensual,®* since title passes by consent,®* although 
a public instrument is required in some jurisdic- 
tions where the subject matter includes immovables 


invalid.® 


or hereditary succession rights.%* 


(Bach v. Owen, 5 T. R. 409). For 
the purposes of pleading, an exchange 
cannot be treated as a sale (Harrison 
v. Luke, 14 M. & W. 139, 153 Reprint 
423). For the law as to exchange of 
real property, see 1 Stephen bk ii 
pt e xvii.’ Williams Inst. Jus- 
tinian Illustrated by Eng. L. (2d ed, 
1893) p 210. 

57. [a] Roman law.—Permutatio 
vicina est emptioni (exchange is the 
neighbor of sale). 

[b] Civil codes: Belg. art 1707; 
Braz. art 1164; Ch. art 1900; Col. art 
1958; C. R. art 1100 (being the only 
article on the subject and grouped 
under “venta’”’); Cuba art 1541; Dom. 
art 1707; Ec. art 1891; Fr. art 1707; 
Ger. art 515; Guat. art 1662; Hay. art 
1479; Hond. art 1680; Jap. art 586 
(applying the rule of the text to the 
purchase price when it includes 
money); La. Rev. art 2667; Mex. art 
2935; Neth. art 1582; Nic. art 2755; 
Pan. art 1293; Pan. Canal Z. art 1958; 
Perpart. L589 Ph. cartetosi 5) Pook. 
§ 1444; Que. art 1599; Salv. art 1690; 
Sp: fart—1b41 5 Ur. vart 17715 jiViens) art 
1607; It. art 1555; Rom. art 1409. 

“The difference between the two 
contracts is that the former contains 
an element not to be found in the 
latter. This element is the price, 
the nature and requirements of which 
we have already discussed. This be- 
ing the only difference between pur- 
chase and sale and barter, it follows 
that the two contracts necessarily 
have much in common in character- 
istics and form, inasmuch as they 
are both methods of exchange and are 
both included in the so-called trans- 
fers of ownership. The distinguish- 
ing element consists of the price; of 
the mediation of money or its equiva- 
lent.””’ 10 Manresa Comm, on Sp. Civ. 
Code p 424 [quot Batista v. Rivera, 
Dio eehvey 1D Oewel B2ils 


58. Civil codes: Arg. arts 1524 
(1490), 1525 (1491); Bol. arts 1124, 
1128; Ch. art 1899; Col. art 195%; Ee. 
art 1890; Guat. arts 1649, 1650; 
Pan. Ganal .Z., art. 1957; .Per. .arts 
1526.eho27s Salyv. arti 16895. Ury art 
Retake 
~ [a] In Brazil unequal exchanges 


between ascendants and descendants 
without express consent of all the lat- 
are void. Civ. Code art 1164 


I). 

{b] An administrator (agent or 
manager) cannot make a “simple” 
permutatio, that is, where the yalue 
is not estimated. Civil codes: Guat. 
art 1651; Per. art 1528. 

59. Civil codes: Ch. art 1900; Col. 
art 1958; C. R. art 1100; Ec. art 1891; 
Guat. art 1647 (each considered both 
vendor and vendee); Pan. Canal Z. 
art 1958; Per. art 1524 (each party 
both); Salv. art 1690. ‘ 

[a] “Louisiana.—Rev. Civ. Code 
art 2667 (providing that each of the 
parties is individually considered as 
both vendor and vendee); Barcus v. 
Farrar, 4 La. Ann, 219; Shuff v. Cross, 
12 Mart. 89. é 
60. Mackeldy Rom. L. § 448; Civil 
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Each party 


he received.“ 


The commodity 


codes: Guat. art 1660; Per. art 1536. 

61. Shuff v. Cross, 12 Mart. (La.) 
89 (where one party delivered a 
promissory note which proved uncol- 
lectible). 

62. Duran v. Registrar, 20 P. R. 
138, 142. 

“They have endeavored to covenant 
that the said properties and a newly 
constructed house existing on the 
consolidated property are the prop- 
erty of one single legal entity in com- 
mon or pro indiviso; in other words, 
of the conjugal. partnership, granting 
to the wife an interest of $1,000 in 
the consolidated property as compen- 
sation for her exclusive ownership of 
the property described under letter 
A. But the means employed to reach 
the ends sought is ineffectual because 
the acknowledgment of a part owner- 
ship in favor of Juana Duran to the 
extent of $1,000 in the consolidated 
estate, she granting to the conjugal 
partnership her ownership of the 
property under letter A, the husband 
thus acquiring an interest in the pri- 
vate property of his wife, involves a 
contract between husband and wife 
which partakes of the character of a 
contract of exchange between them, 
which being prohibited by law is null 
and void. Sections 4, 1361 and 1444 
of the Civil Code.” Duran v. Regis- 
trar, Supra. 

[a] So, on the analogy of the 
vendor’s lien for the purchase price, 
the one who delivers may recover his 
commodity from the one in default. 
Saul v. His Creditors, 7 Mart. N. S. 
(La.) 594. 

63. Mackenzie Rom. L. (Kirkpat- 
rick ed) pp 228, 229. See Sohm Inst. 
Rom. L. (Ledlie 38d ed) p 379 note. 

“A great many schemes can be de- 
vised into which most of them can be 
made to fall. One that is as good 
as any is the system devised in the 
third century by the jurist Paul. 
Taking the delivery of goods and the 
performance of services as typical 
or common acts, he made up four 
species, viz., do ut des, do ut facias, 
facio ut des, facio ut facias; ‘I give 
on the understanding that you will 
give.’ ‘I give on the understanding 
that you will perform some service,’ 
etc. It will be noticed that thé trans- 
action is a visible external act, a 
dare or a facere....If we take the 
first species of Paul, do ut des, of 
which the commonest form was the 
exchange, it is plain that the under- 
standing about what the things were 
that were to be exchanged, must have 
been reached before the initial trans- 
fer took place. When it does take 
place, A feels that he is entitled to 
counter-performance. He cértainly 
could not demand anything more, and 
B could obviously not offer anything 
less. They are both estopped,—we 
need not balk at the use of this ex- 
cellent word, even in Roman law—to 
the extent that their words and con- 
duct have indicated. ... All the con- 
tracts that could be fitted into the 
four species of Paul, with the excep- 
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is at the risk and benefit of the acquiring party 
from the celebration of the contract except where 
delivery is unduly delayed or loss is due to the 
fault of the other party.%7 
modities passes when they are delivered to a car- 
rier for shipment,®® and the party may prove his 
title, although it is registered in another’s nam 
Permutatio is classed as simple, when value is not 
considered, and estimated, when otherwise.”° 

[§ 206] (3) Reciprocal Rights and Remedies. 
Where one of the commodities proves not to be 
the property of the party who furnished it, the 
other party is relieved of his obligation to de- 
liver, or of any other than that of returning what 
Under the Roman law, the party 
to permutatio who performed had his election of 
remedies for nonperformance by the other; he could 
invoke the actio prescriptis verbis for damages,’” 


Title to both ¢om- 


e, 69 


tion of the real contracts of the In- 
stitutes and the so-called consensual 
contracts, were in the later Civil law 
called Innominate,—a term which 
means unclassified, or miscellaneous. 
Exchange was the commonest, and 
that status of exchange was for a 
long time in doubt. In the main, 
these contracts had no great economfc 
importance, but they were extremely 
convenient frames into which new 
economic situations could be put.” 


Radin, “Fundamental Concepts” of 
the Roman Law,” 12 Cal. L. Rev. 
pp 490, 491, 494. 

64. Sohm Inst. Rom. L. (Ledlie 


3d ed) p 380 note (‘the innominate 
real contracts—contracts for mutual 
performance and _ counter-perform- 
ance—have undergone a_ change: 
their true nature has gradually as- 
serted itself, and modern law, which 
recognizes consensus on _ principle 
as actionable, treats them accord- 
ingly as consensual’’). 

65. Civil codes: Belg. art 1703; 
Bol. arts 1124, 1126; Ch. art 1898; Col. 
art 1956; Dom. art 1703; He. art 18389; 
Fr. art 1703; La. Revs art 2661; Nic, 
art 2749; Pan. Canal Z. art 1956; Per. 
art 1530; Que. art 1596; Salv. art 
1688; Hay. art 1476; It. art 1550; 
Rom. art 1406; Vipond v. McKitter- 
ick, 8 Montr. Q. B. (Que.) 11. 


66. Civil codes: Ch. art 1898; Col, 
art) 19562) iG) “art? 1889 "Guat warts 
1402, 1653 [or of movables worth 


more than five hundred pesos, arts 
1403, 1654] Nic. art 2749; Pan Canal 
Za art, 1956; Salyv.Vart 1088s Ur. are 
1770 7 


67. Civil codes: Guat. arts 1658, 
16593" Per. arts 1534;'°1535;,, Ur. art 
1774. 


68. Vipond v. McKitterick, 8 
Montr. Q. B. (Que.) 11. 

69. Batista vy. Rivera, 25 P. R. 
158, 163. 4 

“Tt is true, as held by the trial 
court, that the registry establishes a 
prima facie presumption that the au- 
tomobile belongs to the person in 
whose name it is recorded in the 
registry, but if that person exchanges 
it, aS was done in the present case, 
the transferee acquires the ownership 
from the moment the contract is 
made, and may prove the existence 
of such contract and claim all the 
rights derived therefrom even when 
the automobile exchanged continues 
registered in the name of its former 
owner in the Department of the In- 


terior.” Batista v. Rivera, supra. 
70. Civil codes: Guat. art 1651; 
Per. art 1525. : 
71. Civil codes: ‘Arg! -art 1520 


(1486) (where there are good grounds 
to believe, etc.); Belg. art 1704; Cuba 
art 1539; Dom. art 1704; Fr. art 1704; 
Guat. art 1657; Hond. art 1621; La. 
Rev. art 2662; Mex. art 2984; Neth. 
art. 1579; Pan. art 1291; Per. 
TSB PISS eee oe SERN Met uee iy Wal ets 
Que. art 1597; Sp. art 1539; Ur. art 
1772; Hay. art 1477; It. art 1561; 
Rom. art 1407. 
72. Coquhoun Rom. L, § 2176. 
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or he could ‘‘renounce the convention and recover 
possession of the thing given him, by the con- 
secuta.’’78 
privilege has passed into the modern law, so that if 
one of the parties loses by eviction what he has 
received, he may seek its recovery (if still in the 
other party’s possession) or indemnity ;*4 but if he 


dictio causa data causa non 


elects the latter, his measure of 


value of the property which he delivered.”® 


73. Mackenzie Rom. L. (Kirkpat- 
rick ed) p 229. 

74 Civil codes: Arg. art 1523 
(1489); Belg. art 1705; Bol. arts 
1126, 1127; Cuba art 1540; Dom. art 
1705; Fr. art 1705; Guat. art 1656; 
Hond. art 1679; la. Rev. art 2663; 
Mex. art 2933; Neth. art 1580; Pan. 
art 1292; Per. arts 1532, 1537; Ph. art 
1540; P. R. § 1443; Que. art 1598; Sp. 
art 1540; Ur. art 1773; Ven. art 1605; 
Hay.cart 14783 it. art 1554; Rom..art 
1408; Goodwin v. Chesneau, 3 Mart. 
N.S. (La.).409. 

’ [a] Bona fide purchasers.—Recov- 
ery must not prejudice the rights of 
bona fide purchasers. Ph.. Civ. Code 


art 2934, 
bane Barcus v. Farrar, 4 La. Ann. 
“The plaintiff had by law the 


choice, to sue, either for damages, 
or for the land which he gave in ex- 
change. C. C. art. 2633. He claimed 
in the alternative the land, or, if it 
could not be restored, its value .as 
damages. In contracts of exchange 
the partieS are considered in the 
double light of vendors and vendees, 
and their obligations are governed by 
the rules which apply to the contract 
of ‘sale. \C. C. 2637. In a sale the 
purchaser who is evicted is entitled 
to the restitution of the price. C. C. 
2482. The tract of land given by the 
plaintiff in exchange represents the 
price, the amount ot which, in money, 
can only be determined by ascertain- 
ing the value of the property given. 
Duranton, Kxchange, nos. 543, 546. 
The value of the property from which 
the plaintiff was evicted is no cri- 
terion by which to determine the 
amount of damages sustained, that 
not being the price which he paid.” 
Barcus v. Farrar, supra. 

76. Per. Civ. Code art 1538. 

[a] Argentina.—(1) Civ. Code 
arts 1520-1523 (1486-1489). (2) It 
is effective against third parties pos- 
sessing an immovable forming the 
subject matter and acquired from de- 
fendant. Civ. Code art 1521 (1487). 
(8) But the possessor must first sue 
to annul.if the party who transferred 
it knew that the other party had no 
title to the subject matter. Civ. Code 
art 1522 (1488). 

77. Civil codes: Belg. art 1706; 
Dom, art 1706; Fr. art 1706; Bol. art 
L128); It, art 1654, 

{a] In Brazil each party is charge- 
able with one half of the expenses of 


celebrating the contract. Civ. Code 
art 1164. 
[b>] Louisiana.—(1) Rev. Civ. 


Code art 2664. (2) There are excep- 
tions where the breach or lesion is 
beyond moiety (one half) and the ex- 
change is of immovables for mova- 
bles worth not more than half their 
value (Rev. Civ. Code art 2665); and 
where one who has suffered lesion 
has paid a balance in money or im- 
movables exceeding by more than one 
half the immovables given him in ex- 
change (Rev. Civ. Code art 2666). 
78 Justinian Dig. II, IV (XXII, 
I), XV (II, III); Justinian Code II, 
IV, XXX, VIII; Civil codes: Arg. art 
866 (832); Belg. art 2044; Bol. art 
1390; Braz. art 1025; Ch. art 2446; 
Col. art 2469; Cuba art 1809; Dom. art 
2044; Ee. art 2428; Fr. art 2044; Ger. 


art 779; Guat. art 1829; Hay. art 
1810; Hond. art 2000; It. art 1764; 
Jap. art 695; La. Rev. art 3071; 


Mex. art 3151; Neth. art 1888; Pan. 
art 1500; Pan. Canal Z. art 2469; Per. 
art (“17025 “Ph. Sart” 1809) Port. varts 
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This 


damages is the 


TOD A Pe 8 bik: eOuCw ars 
1918; Rom. art 1704; Salv. art 2192; 
Sp! art.1809; Ur. art 2147; Ven. art 
1770; Hernandez vy. Barcelon, 23 Ph. 
599, 606; De Ezquiaga v. Briganti, 31 
P. R.. 816; Antongiorgi v. Anton- 
store, 28 PP. OR. 0§ 853. Hardy, V, 
Filiatrault, 17 Can. S. C. 292 [allow- 


ing app 13 Montr, Leg. N. 153, 17 
RevLeg .27]. : } 
“Compromise was an innominate 


real contract.” 2 Sherman Rom. L. 
in Mod. World (2d ed, 1922) p 304, 
although Justice. Torres in Hernan- 
dez y. Barcelon, supra, speaks of it 
as “a consensual contract.” ‘All the 
authorities agree that the character- 
istics of a contract of compromise 
and:those which properly determine 
it are the four following: First, that 
it is accessory; second, that it is 
consensual; third, that it is bilateral; 
and, fourth, that it is onerous.” 12 
Manresa Comm. on Civ. Code p 100 
[quot Ex p. Morales, 17 P. R. 1004, 
1006]. “What was the nature of the 
contract entered into? Was it nota 
‘lumping settlement,’ as the plaintiff’s 
counsel terms it, ‘to end litigation 
and strife in the family relations,’ 
and made for the purpose avowed on 
its face? or was it an ordinary sale 
imparting a warranty? or was it not 
a mere relinquishment of the multi- 
farious rights contained in the de- 
mand, Such as_ succession, rights, 
rents, moneys, etc? So far, it might 
be assimilated to a sale, but it was a 
contract embraced in the class do, 
ut facias, and not in the class do, ut 
des, to which sales pertain. In 
transactions, aS they are defined in 
our code, and in the Roman law, there 
is, from the nature of such contracts, 
something aleatory. C. C. 3088, L. 1, 
i f.,\de transact, nlc, et lu. ULt.Gcod, 
cod tit. ‘The object of a transaction 
is to prevent or put an end to a law 
suit, adjust the differences of the 
parties by mutual consent in the 
manner in which they agree on, and 
which each of them prefers to the 
hope of gaining, balanced by the 
danger of losing.’” Davis v. Lee, 20 
La. Ann. 248, 250. 

[a] History and policy.—(1) ‘‘Al- 
though compromises always have of- 
fered an easy and speedy means of 
adjusting controversies between indi- 
viduals, our old laws have given but 
little attention to the regulation of 
this class of contracts and to giving 
them scope and development which 
their importance demands. Only one 
of the Partida Laws treats of them 
expressly and some others, refer to 
them incidentally. However, in prac- 
tice the silence of the law has been 
supplied by some_ principles laid 
down by the jurisprudence of the 
courts and authors of text-books, 
which have been taken up and in- 
cluded among the provisions of the 
code, thus regulating a matter which 
lacked statutory adjustment. The 
importance of compromises is as in- 
disputable as their utility is manifest. 
They not only facilitate the solution 
of differences arising between two or 
more individuals, but also dignify 
the parties in two respects: In the 
first place, they make them the arbi- 
trators of the controversy by con- 
ferring upon them all the faculties of 
a judge and giving them the highest 
of all social functions, the adminis- 
tration of justice; and in the second 
place, they influence each of the par- 
ties to cede some of his rights, there- 
by showing an example of laudable 
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Rescission is granted as in the contract of emptio 
venditio,’® but rescission for breach of the contract 
is not allowed in some jurisdictions.” 

[§ 207] b. Transactio (Fr. Transaction; Ger. 
Vergleich; It. Transazione; Port. Transacgao; Sp. 
Transaccion)—(1) Nature and Form. 
other of the innominate contracts and its object is 
either the termination of an existing controversy or 
the avoidance of a future one.”® Under many codes, 


This is an- 


condescendence. And above all this, 
the utility of the compromise is evi- 
dent when considered as a means of 
avoiding the expenses, incident to all 
lawsuits and the vexatious annoy- 
ances attending judicial controver- 
sies.” Pedregal Text of and Comm. 
on Sp. Code [quot Ex p. Santiago, 21 
Pp. R. 359, 364]... (2). “As a peace- 
maker seeking a decision in the sov- 
ereign will of the interested parties 
who have agreed to settle the issues 
joined between them, it is beyond all 
doubt highly praiseworthy as well as 
practical and advantageous, the 
principle of human solidarity, and the 
currents of fraternity and cordiality 
among men being recognized by it in 
specific acts.” 4 Sanchez Rom. Civ. 
L. (2d ed) p 949 [quot Ex p. San- 
tiago, supra]. 

[b] Waiver of an undisputed 
right does not constitute a transac- 
tio. Civil codes: Ch. art 2446; Col. 
art 2469; Ec. art 2428; Salv. art 
2192. 

{c] In Germany, uncertainty of 
realization is uncertainty of right. 
Civ. Code art 779. 

{d] “Cause” or consideration (1) 
is necessary as in other contracts. 
Packard v. Ober, 26 La. Ann, 424; 
Trigge v. Lavallee, 13 L.'C. (Que.) 
132, 7 LCJur 85; Doutney v. Richard, 
24 LCJur (Que.) 30. (2) “This does 
not only give the reason or personal 
motive which led Maria Ignacio to 
make the compromise, but also dem- 
onstrates that as to her the contract 
contains a consideration. If she had 
desired to assume voluntarily the ob- 
ligation of her sons, jointly with 
them, in order to free them from the 
effects of the judgment rendered 
against them, then her obligation is 
the obligation of her sons, and the 
consideration of the contract as re- 
gards the sons should be considered 
as the consideration of the contract 
as to her. And it can not be claimed, 
nor can it be successfully claimed, 
that the obligation of the defendants 
Dimaguila to pay to the plaintiff the 
amount of. P13,500, ratified by a final 
judgment, iS without a considera- 
ae Ferrer v. Ignacio, 39 Ph. 446, 

{e] Comparison with Angilo- 
American law.—‘‘Transactio might be 
made by means of pactum or stipu- 
latio Aquiliana, Dig. ii. 15, 2. In Eng- 
land a compromise may be made in 
any way in which a contract may be 
binding. ‘Transactio was invalid un- 
less something were given, retained, 
or promised (Cod. ii, 4, 39). The rule 
in England from the analogy of 
Foakes v. Beer (p 238), and similar 
cases appear to be the same. Com- 
promise of crimes was allowed to a 
greater extent in Roman than in 
English law. It was allowed in 
crimes affecting the caput, other than. 
adultery, but not in  non-capital 
crimes importing no corporal pun- 
ishment, except forgery (Cod.: ii. 4, 
18). For the Mnglish law see p 251. 
In one case, that of finding new docu- 
mentary evidence after the compro- 
mise, it is possible that English law 
would re-open the matter where Ro- 
man law would not (Cod. ii 4, 29). 
The question of compromise has. 
most frequently been raised in Eng- 
Jand with regard to the authority of 
the counsel or a solicitor to compro- 
mise without direct instructions from 
the client. Most of the cases will be 
found in Matthews v. Munster, 20 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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the contract must be in writing.*® 


specifie performance.*? 
or extrajudicial.** 


Compromissum (Sp. compromiso) or submission 
of a controversy to arbitration is governed by simi- 


. B. D. 141. Roman law fixed a 
Procurator Principis with disability 
to compromise inconsulto Principe 
(Dig. ii. 15, 13). No such disability 
is imposed on counsel by English 
law.” Williams Inst. Justinian Illus- 
trated by Eng. L. (2d ed, 1893) p 248. 
See Accord and Satisfaction 1 C. J. 
p 520; Compromise and Settlement 12 

ar ie 312. ‘| 
‘ {f] ? Distinguished from’ dation en 
paiement.—‘‘In part payment or ac- 
quittance of defendant’s indebted- 
ness, the plaintiffs received the obli- 
gation of a third person to defendant, 
for a large amount of money, bearing 
interest and payable in annual in- 
stallments of cotton, say 40,000 lbs. 
of cotton annually. ... Whether the 
estimate of the value of the Douglass 
obligation was too high or... [too] 
low, it was the estimate agreed upon 
mutually; and for that amount, the 
transfer of the obligation was not a 
compromise, but a dation en paie- 


ment.” Wright v. Temple, 13 La. 
Ann, 413. 
"79, Civil codes:- Belg. art 2044; 


Bol. art 1390; Braz. arts 1028, 1029; 
Cc. R. arts 1370, 1371 (except minor 
pending differences); Dom, art 2044; 
Fr. art 2044; Guat. art 1830; Hay. 
art 1810; La. Rev. art 3071; Mex. art 
3153; Neth. art 1888; Per. art 1703; 
Port. arts 1712-1714; Rom. art 1705. 

“In our view, the only essential, as 
a matter of form, which the article 
quoted requires is that ‘the contract 
must be reduced to writing.’” .An- 
toine v. Smith, 40 La. Ann. 560, 569, 
48S 321. aT ; 

[a] Parol evidence (1) is inadmis- 
sible to prove it. Orr_v. Hamilton, 
36:La: Ann. 790: (2) But such evi- 
dence may be received to show that 
a written agreement of transactio was 
fraudulently induced. Jamison v. 
Ludlow. 3 La. Ann. 492. 

go. Antoine v. Smith, 40 La. Ann. 
560, 568, 4 S 321. ; ' 

“Our learned brother of the district 
court declined to give effect as a com- 
promise to the agreement in question, 
because it did not contain the phrase, 
‘for preventing or putting an end to 
a law suit.’ In Calhoun v. Lane, 39 
a. Ann. 594, 596, 2 S 219, we gave 
effect to an instrument as a com- 
promise, which did not contain these 
formal words. We can see no good 
reason why their use should be 
deemed essential. Under our liberal 
system of practice, nothing is sacra- 
mental as a matter of form, unless 
expressly so declared by statute. The 
instrument does not contain the 
phrase, ‘and .which every one pre- 
fers to the hope of gaining, balanced 
by the danger of losing,’ which would 
seem to be equally important.” An- 
toine v. Smith, supra. 

Silo Civil codes? (C. uke art 13705 
Guat. art 1831; Per. art 1704. ; 

{a] Louisiana.—Lampkins v. Vicks- 
pure ,ete ek: Co, 42° la. Ann. 7997, 
1001, 8 S 530 (where the agreement 
set out (p 1000) was declared insuffi- 
cient, the court saying: “It is a no- 
ticeable feature of this instrument of 
writing that it contains no mention 
of the lawsuit that was to be compro- 
mised; and that while the considera- 
tion is mentioned as $150, only $100 
of this is specified as cash....Asa 
contract it must, like all other con- 
tracts, be full and complete in itself; 
but, in respect to the particular law- 
suit to be compromised, this one is 
silent; and, as to the price agreed on, 
something was left to be done. For, 
it is in proof that, when the time 


It need not em- 
body the precise code phraseology,®® but it must 
be intrinsically complete, leaving naught to parol.*? 
A penalty may be added in order to enforce the 
agreement, although this does not usually exclude 
Transactio may be judicial 
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lar rules.84 


[§ 208] (2) Subject Matter. 
merce and contractual rights may alone constitute 
the subject matter of this contract,®* and they must 
exist and belong to one of the parties.°* There may 
be a general transactio covering all differences be- 
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Objects of com- 


tween the parties,** but none relating to a future 


designated in the instrument, for the 
payment of the deferred instalment 
of the price, had arrived, that amount 
was tendered to and refused by the 
plaintiff. It is evident that there was 
no perfect agreement, and the con- 
tract was incomplete. And soon 
afterward we find Lampkins and a 
companion journeying. to Monroe— 
the domicil of the company—seeking 
additional advice on the subject, and 
endeavoring to procure some more 
definite satisfaction in the premises. 
The code provides that ‘a compro- 
mise entered into on documents which 
have since been found false, is null 
in} totov iy Re Ces 308i) MItvist like- 
wise null if the contract was imper- 
fect and the terms misunderstood. 
To be valid as a transaction this con- 
tract must be complete in itself, and 
nothing left to be established by pa- 
rol proof. This case differs essen- 
tially from Calhoun vy. Lane, 39 La. 
Ann. 594, 2 S 219’). 

82. Civil codes: Belg. art 2047; 
Bol. art 1393; Braz. art 1034; Ch. art 
2463; Col. art 2486; C. R. art 1384; 
Dom, art 2047; Ec. art 2445; Fr. art 
2047; Guat. art 1854 (same as Peru); 
Hay. art 1813; It. art 1767; La. Rev. 
art 3075; Mex. arts 3179; 3180; Pan. 
Canal Z. art 2486; Per. art 1726 
(providing that it must not exceed 
one fifth of the value); Salv. art 
2209; Ur.’ art 2165; ;Ven. art 1773; 
Rom. art 1708. 


83. ‘Port. Civ. Code art 1711. 

84. Justinian Code II, LV, LVI 
(V); Justinian Dig. IV, VIII: Civil 
codes: Braz. art 1037 et seq; aE 


art 1386 et seq; Cuba art 1821; Hond. 
arts 2019, 2020; La. Rev. art 3099 et 
Seqp Pan’ arte foil; Ph arte 1821s bn re 
§ 1722, 

“All of these provisions relating to 
the suit of friendly adjusters disap- 
peared with the repeal of the Ley de 
Enjuiciamiento Civil, and it is not 
claimed by the appellee that there 
can now be any settlement in the 
manner pointed out by that law. 
There is nothing in the new code 
that is in any respect like it. The 
provision for the appointment of ref- 
erees (Secs. 135-140) is entirely dis- 
similar. ... The court below was of 
the opinion that, although the pro- 
visions of the procedural law had 
been repealed, the contract could have 
effect under the provisions of the 
Civil Code. (Arts. 1820, 1821.) The 
power, however, given by article 1820 
is expressly limited by article 1821, 
which declares that not only the 
form of procedure but also the effect 
of these agreements shall be con- 
trolled by the Ley de Enjuiciamiento 
Civil. When that was repealed the 
Civil Code’ was left without any dec- 
laration as to what the effect of such 
an agreement would be. These arti- 
cles, 
been repealed. What’ would be the 
rights of the parties if the former 
procedural law were in force, and 
whether this case could then be dis- 
tinguished from the case of Wahl v. 
Donaldson, 2 Philippine 301, are 
questions not necessary to be de- 


cided.’”’ Cordoba v. Conde, 2 Ph. 445, 
447, 
[a] Such a submission cannot oust 


the courts of jurisdiction generally. 
Wahl v. Donaldson, 2 Ph. 301, 303 
(“this seems to be the general rule in 
the United States, and we understand 
that in the civil law it is also the 
rule that, where there is a stipula- 
tion that all matters in dispute are 
to be referred to arbitrators and to 


1820 and 1821, have therefore’ 


erlme or fraud or to a civil action arising there- 
from,** although such an action arising from a crime 


them alone, such stipulation is con- 
trary to public policy’’). 

{[b] Submission enforced.—Barros 
v. Vicente, 4 P. R. 146. 

{[e] Arbitration in Spain.—(1) Civ. 
Code art 1821. (2) “The procedure in 
this kind of litigation was minutely 
described in the former Ley de En- 
juiciamiento Civil. Twenty-one arti- 
cles, including those incorporated ky 
reference, are devoted to it. (Arts. 
810-822). The adjusters had to be 
men who could read and write. The 
number had to be odd, and could. not 
exceed five. A third person could not 
be given the power to name them. 
Unless the agreement of submission 
was executed before a notary, it was 
void. It was also void if it did not 
contain five specified particulars. An 
adjuster could be challenged if he 
had an interest in the subject-mat-: 
ter of the suit or was manifestly an- 
tagonistic to either party, provided 
the cause for challenge arose or came 
to the knowledge of the party after 
the appointment. If the adjuster 
challenged refused to withdraw, the 
matter had to-be tried in the Court 
of First Instance where the adjuster 
resided. The decision of the dispute 
by the adjusters was void if not made 
before a notary. Against this de- 
cision the party aggrieved could, 
within sixty days, prosecute a writ 
of error in the supreme court of 
Spain, on the grounds that the judg- 
ment was rendered outside of the 
time limited therefor, or that it de- 


cided questions not submitted. (Art. 
1670, par, 3; sec.- 1673, par. 38; art. 
1756.) If no writ of error was sued 


out, or if it was dismissed, the judg- 
ment of the adjusters was to be exe- 
cuted by the Court of First Instance 


‘of the district where the decision 


was made in the same manner as 
other judgments.” Cordoba v. Conde, 
2 Ph. 445, 446.- 

Anglo-American law see Arbitra- 
tion and Award 5 C. J. pl. 

85. Civil’ codes: Ars. art 878 
(844); Guat. art 1836; Per. art 1708. 

fa] In Brazil transactio is per- 
mitted only as regards a patrimonial 


right of .a private nature. Civ. Code 
art 1035. 
86. Civil codes: Ch. art 2452; Col. 


art 2475; Ec. art 2434; Pan. Canal Z, 
art 2475; Salv. art 2198. 

87. ‘Civil codes: Arg. art 883 
(849); Belg. arts 2048, 2057; Bol. art 
1403; C. R. art 13867; Dom. arts 2048, 
2057; Fr. arts 2048, 2057; Hay. arts 
1814, 1823; La. Rev. arts 3073, 3083; 
Mex, art 3167; Neth. arts 1891, 1900; 
Que. art 1925; Rom. arts 1709, 1716. 

88. Civil codes: C. R. arts 1375 
(authorizing, however, transactio of 
private crimes), 1377; Mex, art 3162; 
Per. art 1720) «2; 3). 

{aj] Philippines. —(1) “The sole 
proven principal by direct participa- 
tion, confessed and convicted, is the 
defendant, Rosario de Guzman. Her 
assertion, even if substantiated, that 
she delivered the jewels to a broker, 
who states that she either lost them 
later or that they were stolen from her 
—and there is no proof of this—and 
that the complaining witness has 
entered into an agreement with her 
for the payment of their value in in- 
stallments, would constitute no de- 
fense. The reason for this is that it 
is not within the discretion of the 
parties to change the nature of 
criminal causes, which are public in 
character, by converting them into 
civil actions; and the alleged agree- 
ment, even if true and established by 


1424 [40 C.J.] » 


already committed may be the subject of a trans- 
actio, the public prosecution therefor being unaf- 
fected.®® ‘here can be no transactio regarding civil 
status, matrimonial affairs, future support,’ ex- 
cept as to pecuniary interests incidentally in- 
volved,®! or succession or inheritance,”* — 
husband or wife enter into one respecting dotal 
rights or property except in the same way as 


roof, would not demonstrate that 
ire has not been fraud on the part 
of the accused, or prejudice to the 
owner of the jewelry; fraud and 
prejudice which took place and 
‘ which may not be atoned by the res- 
toration of the embezzled property, 
the greater part of which, indeed, has 
not been restored.”  U. S. Vv. De 
Guzman, 1 Ph. 138, 139. (2) Estafa 
is a public offense, to_be prosecuted 
and punished by the Government on 
its own motion, even though complete 
reparation should have been made for 
the damage suffered by the party 
injured. Criminality is not affected 
by compromise or novation of con- 
tract. Such stipulations produce 
effect only with respect to the civil 
rights of the parties. Such is the 
constant doctrine of the supreme 
court of Spain as laid down by its 
judgments of June 12, 1882, Febru- 
ary 19, 1879, February 15, 1884, and 
February 9, 1885, and many others 
which it is not necessary to cite. 
U. S. v. Mendezona, 2 Ph. 353, 376. 

g9. Civil codes: Arg. art 876 


; Belg. art 2046; Bol. art 1393; 
ad art 1033: Ch. art 2449; Col. art 
DATO Oats, parity Lovo Cuba art 
1813; Dom. art 2046; Ec. art 2431; 
Fr, art 2046; Guat. art 1837; Hay. 
art 1812; Hond. art 2003; It. art 


6; Mex. art 3159; Neth. art 1890; 
Pan, art 1503; Pan. Canal Z. art 2472; 
Per. art 1709; P. R. § 1714; Port. art 
1717; Rom. art 1707; Salv. art 2195; 
Sp. art 1813; Ur. art 2153; Ven. art 


1772. 5 
a Philippines.—(1) Civ. Code 
ae aguas UlS. vy. Heery, 25 Ph. 600; 
U. S. v. Bernardo, .19 Ph. 265; U.S. 
v. Montaner, 8 Ph. 620. (2). ‘Article 
’ 1813 of the Civil Code provides that 
a civil action arising from a crime 
may be compromised, but the public 
action for the imposition of the legal 
penalty shall not be extinguished 
thereby; and article 897 of the Code 
of Commerce establishes that the 
fact that a bankruptcy has been de- 
clared by a final judgment to be for- 
tuitous is not a bar to a criminal 
prosecution, when, from the actions 
pending concerning agreements be- 
tween creditors, the acknowledgment 
of credits or any other incident in- 
dicia appear of the commission of 
acts falling within the sphere of the 
Penal Code, which acts, at the in- 
stance of the department of public 
prosecution, will be submitted to the 
decision of a competent court. With 
the exception of crimes of a private 
character, the repression and punish- 
ment of public offenses such as es- 
tafa is a matter of interest to society 
and one of public policy. For this 
reason, in the case in question the 
agreements and compromises entered 
into by the instruments of October 7 
and December 12, 1900, between the 
defendant and his creditors, among 
them the representative of the Taba- 
calera Company, can not change or 
affect the essence or character of the 
crime committed, or the penal action 
for enforcing the penalty; nor is the 
penal action extinguished. by the 
waiver of the party injured, and al- 
though he may expressly waive his 
right to an indemnification; neverthe- 
less the department of public prose- 
cution will prosecute the case and 
maintain the public penal action for 
the punishment of the delinquent. 
(Arts 17, 28, and 133 of the Penal 
Code; 234, 239, 240 et seq of the Re- 
formed Compilation of 1880, and 100, 
106, 107, 108 et seq of the Law of 
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nor may | erty.®® 


Criminal Procedure of 1882.) The 
latter two procedural laws are cited 
as legal doctrines not oposed to the 
present law of criminal procedure in 
force.” U. S. v. Mendezona, 2 Ph. 
353, 376. (8) “The acknowledgment 
of the debt which represented the 
damage caused to the complainant 
and the promise on the part of the 
defendants to pay the same in in- 
stallments, as appears from the docu- 
ment in question, do not affect the 
nature or essence of the crime of 
estafa. An agreement or compromise 


between the aggrieved party and of-, 


fender to guarantee the civil liability 
to the extent of blotting out or de- 
stroying the existence of the crime, 
which should be punished by the 
courts of justice even though the 
offended party has been indemnified 
in full. Such is the settled doctrine 
of our jurisprudence,” (LJ, peut ael eae 
Leano, 6 Ph. 368, 372. (4) ‘Article 
1813 of the Civil Code provides that 
a civil action arising from a crime 
may be compromised, but the public 
action for the imposition of the legal 
penalty shall not be extinguished 
thereby. So long as the right of the 
State to exact the penalty for the 
public offense is not trenched upon, 
there is nothing unlawful or immoral 


in such a _ contract.” Hibberd v. 
Rohde, 32 Ph. 476, 483. 
90, ‘Civil codes; Arg. “arts 877 


(8438), 879 (845); Ch. arts 2450, 2451; 
Col. arts 2473, 7/2474: (CoRR. arts 1376: 
1377; Cuba art 18143) Hex arts) 2432) 
2433; Guat. art 1847; Hond. arts 
2004, 2005; Mex. arts 3160-3163; Pan. 
art 1504; Pan. Canal Z. arts 2473, 
Za A Pere art eli 0 se ehoeakte LS tae 
Petes LL OMS ahvemaALts. oul G mel Oe: 
Sp. art 1814; Ur. arts 2154, 2155. 

“But let it be well understood that 
that prohibition should be construed 
strictly and be considered as limited 
to what we have pointed out. Hence, 
many commentators consider as per- 
fectly valid a compromise of the eco- 
nomic consequences or pecuniary in- 
terest arising or originating from 
the civil status claimed, such, for 
example, as the rights which a natue 
ral child whose action is pending 
before the court may have in the es- 
tate of his father, in which case the 
legitimate children who inherit con- 
currently with him, pursuant to the 
provisions of section 840, may effect 
a valid compromise with him as to 
the amount he shall receive in such 
capacity in substitution of the lawful 
rights to which he would be entitled 
under a decree establishing said 
filiation. . The question has not 
been brought before our courts, but 
it has been decided affirmatively by 
foreign jurisprudence, thus supplying 
an omission of the law.” 12 Man- 
on Civ. Code (2d ed) 
p 116 [quot Ex p. Santiago, 21 P. R. 
309, S65}. “The compromise was 
void because it affected not only the 
hereditary rights of the plaintiff in 
the estate of her father, but also her 
natural filiation, and no compromise 
can be made with regard to the civil 
status of a person.’ Antongiorgi v. 
Antongiorgi, 28 P. R. 815, 821. 

{a] Consent decree of affiliation.— 
“Upon an examination of the judg- 
ment. in the action for acknowledg- 
ment of filiation rendered by the Dis- 
trict Court of Humacao in the light 
of the law and the opinions of the 
commentators mentioned, the conclu- 
sion is reached that it does not 
clearly appear that the said judg- 
ment was the result of such compro- 


[§§ 208-209 


these may be alienated or encumbered.®*? <A party 
to the transactio may thereafter and unattected 
thereby acquire a new right in the subject matter.®** 

[§ 209] (3) Capacity of Parties. _ 
must, of course, have capacity to alienate prop- 
A tutor or curator may enter into a trans- 
actio relative to the rights of his pupil only when 
specially authorized,®* and the same rule applies to 


The parties 


mise as the law forbids, and therefore 
that its legal value should not have 
been denied when it was offered as 
evidence in the proceedings for the 
declaration ot heirs. Said judgment 
was obtained, as therein set forth, 
by consent of the defendant, which is 
equivalent to saying that the defend- 
ant accepted the claims of the plain- 
tiff or that the defendant expressly 
admitted as true the facts set forth 
in the complaint, and a judgment of 
such nature rendered by a court with 
jurisdiction over the subject-matter 
and the parties is valid and cannot be 
collaterally attacked. (See 23 Cyc 
T28,... LOSS). Now, the _ conclusion 
reached by us under the circum- 
Stances attending this particular case 
does not imply that we accept as good 
practice that which seems to have 
been followed by the District Court 
of Humacao in the action for ac 
knowledgment of filiation.” Ex p. 
Morales, 17 P. R. 1004, 1006. See 
Ex p. Santiago, 21 P. R. 359. 

91. Civil codes: Arg. arts 880 
(846)... 881 (847) CR varts a danee 
1377; Mex. arts 3161, 3163: 

92. Civil codes: Arg. art 882 (848); 
C. R. art 1377; Guat. art 1847; Mex. 
art 3162 (III, IV); Per.- art 1720. 

93. Civil codes: Cuba art 1811; 
a art, 3157; Ph. art’ 1817s (Sp. are 

aly 

94 Civil codes: Arg. art 890 
(856); Belg. art 2050; Braz. art 1032; 
Ch. art 2464; Col. art 2487; Dom. art 
2000; Ec. art 2446; Wr. art 2000; Hay. 
art 1816; It. art, 1770; lias Rew) (art 
3074; Neth. art 1893; Pan. Canal Z. 
art 2487; Salv. art 2210; Ur. art 2166; 
Wenn art, 1776: 

95. Civil codes: Arg. art 8&74 
(840); Belg. art 2045; Bol. art 1391: 
Ch. art 2447; Col. art 2470: C. R. art 
1373; Dom. art 2045; Ec. art 2499; 
rant. 2046% “Guat. arts, Uso4 cis 
1850; Hay. art 1811; It. art 1765; La. 
Rev. art 3072; Mex. art 3154: Neth. 
art 1889; Hond. art 2001; Pan. Canali 
Z. art 2470; Per. art 1706 (1): Que. 
art 1919; Rom. art 1706; Salv. art 
2193; Ur. art 2148; Ven. art 1771. 

96. Civil codes: Arg. art 875 
(841) (6); Belg. art 2045; Bol. art 
1391; Cuba art 1810; Dom. art 2045; 
Fr. art 2045; Guat. art 1843; Hay. 
art 1811; Neth. art 1889: La. Rev: 
art 3072; Mex. art 3156; Pan. art 
15015, Per. arts 1716, 1723 Phe vart 
LSt03" (POR. §. lie Spe artes tos 
Ur, art 2150; Chambers v. Chambers, 
41 La. Ann. 443, 6 S 659; Chesneau 
v. Sadler, 10 Mart. (La.) 726; Garcia 
v. Guayana Registrar, 23 P. R. 394. 
See also infra note 97. 

“Whatever effect this compromise 
had as to the major heirs it could not 
bind plaintiffs, who were minors. 
There was no intervention of a fam- 
ily meeting who advised it. As to the 
minors, it was a nullity. Civil Code, 
art. 3072; Graham vy. Hester, 15 La. 
Ann. 148.” Burney v. Ludeling, 47 
La. Ann. 73, 88, 16 S 507. 

[a] “When the contract has the 
authorization of the court, based 
upon the approbation of the family 
meeting, the minor himself cannot, 
upon becoming of age, treat it as 
an absolute nullity. If the contract 
be voidable, he should resort to a di- 
rect action for the purpose of having 
it rescinded; he cannot question its 
validity collaterally. If this be true 
of the, minor himself, the objection 
is fully as fatal to the tutor who at- 
tempts to treat as an absolute nullity 
a compromise made by himself on 
behalf of his ward, with the authori- 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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parents where the amount involved exceeds a cer- 
tain figure.°’ A married woman may, with her hus- 
band’s consent, enter into such a contract,®® and so 
may a juridical person, such as a corporation; but 
only in the manner and with the requisites for 


No one 


zation of a family meeting, homolo- 
gated by the court.” Graham v. 
Hester, 15 La. Ann. 148, 149. : 

[b] But the pupil ratifies (1) a 
transactio by basing a suit thereon 
(Parker v. Hewitt, 1 Rob. (La.) 11); 
(2) or by accepting benefits there- 
under (Chesneau vy. Sadler, 10 Mart. 
(La.) 726). 

97. Civil codes: Cuba art 1810 (two 
thousand pesetas); Pan. art 1501 
(three hundred balboas); Ph. art 1810 
(two thousand pesetas); Sp. art 1810 
(two thousand pesetas); Ur. art 2150 
(one thousand pesos). 

{a]- Porto Rico.—(1) Civ. Code § 
1712 (five hundred dollars). (2) 
Where the minor’s interest is worth 
less than five hundred dollars, judi- 
cial authorization is not required. 
Davila v. Registrar of Property, 15 
Pot BOD: (3) But this does not 
apply where the alleged transactio is 
really a sale. Rivera v. Arecibo Reg- 
istrar, 30 P. R. 815. 

[b] Effect of subsequent legisla- 
tion.—‘“‘The appellants maintain that 
when the amount is less than $500 
the father or, in a proper case, the 
mother has always a right to com- 
promise. The registrar, however, 
maintains that section 1712 was re- 
pealed by Act No. 33 of 1911. The 
act amending section 229 of the Civil 
Code reads: ‘The exercise of the 
“patria potestas” does not authorize 
the father nor the mother to alienate 
or lay any encumbrance upon real 
property of any class whatever or 
upon personal property, the value of 
which exceeds five hundred dollars.’ 
We do not quite agree with the 
registrar that section 1712 has been 
repealed where compromises are con- 
cerned, but we do agree with him 
that the said new law prohibits any 
alienation of real estate where minors 
are concerned, whether it is in pur- 
suit of a compromise or not. We are 
inclined to believe, too, that the reg- 
istrar is right when he says in his 
brief that the thing attempted to be 
done here was not really a compro- 
mise, but was a Sale. In outward 
form it was necessarily a sale and as 
section 1712 did not distinctly give 
the parents a right to make sales, we 
do not think that they ever had a 
right to alienate real estate without 
the consent of the court.” Acosta v. 
Arecibo Registrar, 29 P. R. 8, 9. See 
Rivera v. Arecibo Registrar, 30 P. R. 
815. 

98. Calhoun vy. Lane, 39 La. Ann. 
594, 601, 2 S 219. 

“Tt cannot be contested that a 
married woman has the right to com- 
promise a law suit pending against 
herself, or to make a transaction for 
the purpose of preventing a law suit 
against herself; and transactions 
have, between the parties, a force 
equal to the authority of things ad- 
judged. Barron vy. Sollibellos, 26 
La. Ann. 289; Sentell v. Stark, 37 La. 
Ann, 679; Thornhill v. State Nat. 
Bank, 34 La. Ann. 1171; Chaffe v. 
Watts, 37 La. Ann. 324; Davis v. Lee, 
20 La. Ann. 248; Rabun v. Pierson, 
23) ua; Ann 696;.R.-C. C, 3071, 3073, 
3078. The agreement appertains ex- 
clusively to the defendant’s separate 
property. It is a compromise be- 
tween two forced heirs to the suc- 
cession of their mother, and had its 
foundation in a sale made ten years 
before and prior to the defendant’s 
marriage. On its face the considera- 
tion appears to be just and adequate, 
and its sufficiency has not been as- 
sailed’ or questioned here, except in 
argument and pleading. The defend- 
ant appeared and signed the act in 
the presence of her husband, who 


[40 C. J.—90] 


alienating its property.%? 


MODERN CIVIL LAW 


may make such 


signed with her, and her counsel, 
F,. W. Baker, who also signed, attest- 
ing. There is, in our opinion, no 
question of the validity of the 
agreement, and plaintiff is entitled to 
the enforcement of it.” Calhoun v. 
Lane, supra. See Sentell v. Stark, 37 
La. Ann. 679; Thornhill v. State Nat. 
Bank, 34 La. Ann. 1171; Barron v. 
Sollibellos, 26 La, Ann. 289. 
99. Civil codes: Cuba art 1812: 
Pan yaTrce LoOa wees ht Lola, eon RY 
§ 1713; Sp. art 1812; Ur. art 2152. 
“Though made directly between the 
company and the defendants, it pro- 
tects from further suit those who 
advised, equally with those who leyv- 
ied, the assessment; participants in 
whatever wrong was committed, if 
any there were, as well as principals; 


abettors as well as doers of it. No 
allegations of fraud, in addition to 
those made at the settlement, can 


prevent the compromise from having 
effect as a judgment thereon. It may, 
indeed, by a direct proceeding insti- 
tuted for that purpose, be rescinded 
for fraud, but it cannot, any more 
than any other judgment, be attacked 
collaterally. Adle v. Prudhomme, 16 
La. Ann. 343. In the face of the 
compromise, the reconventional de- 
mand cannot be sustained.’”’ Oglesby 
vy. Attrill, 105 U. S. 605, 611, 26 L. 
ed. 1186. 

[a] Municipal corporation.—“As a 
juridical person, the municipality of 
Miagao was authorized to execute a 
contract of compromise in the man- 
ner and with the requisites necessary 
to alienate its property (Civ. Code, 
art. 1812), and such requisites and 
formalities were fulfilled in accord- 
ance with the provisions of section 
40, subsection (c) of the Municipal 
Code.” San Joaquin v. Jaro Roman 
Catholic Bishop, 386 Ph. 577, 588. 

1. Justitiian. Dig. II, XV, -X1il 
(relating to procurators [lawyers]); 
Civil codes: Arg. arts 873 (839), 875 
(841) (officials. etc.); Ch. art 2448; 
Col. art 2471; Cuba art 1713; Ec. art 
2430; Guat. arts 1849, 1850; Hond. 
art 2002; Mex. art 3155; Pan. art 
1404; Pan. Canal Z. art 2471; Per. 
ARES as ioe ee aCe onbos! MER 
§ 1615; Salv. art 2194; Sp. art 1713; 
Ur. art 2149. 

[a] But if the client accepts the 
benefits thereof, he is estopped to 
question the authority. Culverhouse 
v. Marx, 39 La. Ann. 809, 811, 2 S 
(“Although the plaintiffs may 
never have authorized the making of 
the compromise, yet it is certain that 
after receiving the money after be- 
ing thus informed of the fact and the 
terms of the settlement and making 
no objection, they,fully ratified it’’). 

2. Civil codes Arg. art 873 
(839); Ch. art 2448; Col. art 2471; 
Ec. art 2430; Pan. Canal Z. art 2471; 
Salv. art 2194; Ur. art 2149. 

“Our laws require that a compro- 
mise or transaction should be reduced 
to writing. Code, art 3038. When 
made by an agent, I think the power 
should also be in writing. The agency 
is so much a part of the contract, 
that there should be as high, certain, 
and indisputable evidence of the 
agency as of the contract itself. 
The good order of society, and tran- 
quillity of persons weary or fearful 
of litigation, requires that a power 
to compromise or refer a matter to 
arbitration, or to make a transaction 
on a matter in litigation, should be 
in writing. In all these cases, the 
parties in some degree renounce the 
jaws of the land and the tribunals of 
the country established for their 
protection; and their renunciation 
should rest upon the highest and 
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a contract for another without express authority,* 
which should be clear and specific.? 
resort to compromissum (arbitration) if they are 
capable of entering into a transactio.® ° 

[§ 210] (4) Effect. 
tween the parties the effect of res adjudicata.* 


Parties may 


A valid transactio has be- 


most certain evidence.” Phelps v. 
Hodge, 6 La. Ann. 524, 528. 

Poet Civil + codestm Ou, Ra ganin loge 
Cuba art 1820; Hond. art 2019: La. 
Rev. art) 3101 -Pan. fart 16103" Phajart 
TS208 Ps Reet! PT 20s Spr artals20- 

4 Civil codes: Arg. art 884 (850); 
Belg. art 2052; Bol. art 1398; Braz. 
art 1030; Ch. art 2460; Col. art. 2483; 
CAR art 1885* Cuba cartes 16s" Dom: 
art 2052; Ec. art 2442; Fr. art 2052: 
Guat. art 1856; Hay. art 1818; Hond. 
art 2014; It. art 1772; La. Rev. art 
3078; Mex. art 3169; Neth. art 1895; 
Pan. art 1506; Pan. Canal Z. art 2483; 
Pen parte li28< ah. JartwlSh6: Pak 
§ 1717; Port. art 1718; Que. art 1920; 
Rom. art 1711; Salv. art 2206; Sp. art 
18163 pUr aris 21 6i5r Vien fart, 1S > 
Barron vy. Sollibellos, 26 La. Ann. 289; 
Davis v. Lee, 20 La. Ann. 248; San 
Joaquin v. Jaro Roman Catholic 
Bishop, 36 Ph. 577; Hernandez v. 
Barcelon, 23 Ph. 599, 607; Matienzo v. 
Gonzales, 26 P. R. 400. 

“The law which gives to a transac- 
tion the authority of the thing ad- 
judged is founded upon the maxim 
that it is for the interest of the com- 
monwealth that there should be an 
end of litigation. We do not feel 
called upon to disturb this thing ad- 
judged by the parties to this suit 
merely because their calculations may 
not have been accurate when they 
plead no error of calculation.” Rabun 
v. Pierson, 23 La. Ann. 696, 698. “The 
agreement or compromise stipulated 
by the parties and set forth in that 
document was expressly submitted in 
writing by the contracting parties for 
the court’s approval, and the Court 
of First Instance in view of the fact 
that there was no law against it, saw 
fit to approve it throughout, and said 
compromise thereby acquired the na- 
ture of a bar to the prosecution of 
a suit and gave to the question that 
had arisen between the lessee Her- 
nandez and the administrator Barce- 
lon the character of res adjudicata 
with the effects of a final judgment 
between the parties who had duly 


made it.” Hernandez v. Barcelon, 
supra. : 
[a] A fortiori (1) is a judgment 


rendered upon such a contract res 
adjudicata. Culverhouse v. Marx, 39 
La. Ann, 809, 2 S 607. Compare Orr 
v. Hamilton, 36 La. Ann. 790: (2) 
“A point, which overshadows the dis- 
cussion of all three of the excep- 
tions, is made by plaintiff’s counsel, 
who contend that the agreement be- 
tween the parties having been sanc- 
tioned by a decree of the courts in 
which the litigation adjusted between 
the railroad companies, was pending, 
it has now acquired the force and 
effect of the thing adjudged, and 
hence it cannot be attacked collat- 
erally. As a general proposition of 
law the contention is unquestionably 
correct. Civil Code, Art. 3078; Adle 
v. Prudhomme, 16 La. Ann, 343; Ra- 
burn v. Pierson, 23 La. Ann. 696; 
Oglesby v. Attrill, 105 U. S. 605, 26 
Lwieds (8624 Texas; vete. JR Cocsiver= 
Southern Pac. R. Co., 41 La. Ann. 
970, 976. 6 S 888, 7 AmSR 445 [aff 
UST Soes8, ol SCULL0Nes 4s weds 
614]. (3) ‘‘The compromise stands, 
therefore, as a judgment, making 
a, settlement of the very matters 
now set up as grounds of com- 
plaint in the petition in reconvention; 
that is, ‘the frauds and machinations 
of the officers of the cempany’ in 
levying the assessment. It settled all 
claims arising from the assessment, 
and the alleged fraudulent purposes 
of the officers in connection with it.” 
Oglesby v. Attrill, 105 U. S. 605, 611, 
26 L. ed. 1186. 
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Only a judicial transactio may be enforced by a 
summary proceeding;> but no warranty results 
therefrom except as to objects outside the trans- 
The terms are strictly construed and those 
matters only are included which are clearly in- 
ferable from the phraseology, a necessary conse- 
quence thereof, or evidently within the parties’ 
A transactio with one of several 
interested parties neither binds, nor is available to, 
others;$ one between creditor and debtor releases 
the surety,® but one between creditor and surety 
does not release the debtor;1° and one between a 
creditor and several solidary debtors or between a 
debtor and several solidary creditors benefits but 


actio.® 


contemplation.” 


cannot prejudice the others." 


5. Civil codes: Cuba art 1816; Ph. 
arthist6ewP Rees ai 7 Spy art= 1826; 

6. Civil codes: GC. R. tart 1383; 
Guat. art 1840; Per. art 1712; Davis 
v. Lee, 20 La. Ann. 248. 


7. ' Civil codes: “Arg. arts 869 
(835), 870 (886); Belg. arts 2048, 
2049; Bol. arts 1395, 1396; Braz. art 
1027; Ch. art 2462; Col. art 2485; 


©, Rvart 1372* Cuba art. 1315; Dom; 
arts 2048, 2049; Ec. art 2444; Fr. arts 
2048, 2049; Guat. art 1838; Hay. arts 
1814, 1815; It. arts 1768, 1769; La. 
Rev. art 3073; Mex. arts 3166, 3167; 
Neth. arts 1891, 1892; Pan. art 1505; 
Pan. Canal Z. art 2485; Per. art 1710; 
Ph. art 1815;°P. R. § 1716; Rom. arts 


1709, 1710;-Salv. art 2208; Sp. art 
1815; Ur. -art 2159;.Ven. arts 1774, 
1775; Perret v. Keill, 1 Rob. (La.) 
307; Vitug Dimatulac v. Coronel, 40 
aoe 686; Ferrer v. Ignacio, 39 Ph. 


“Those matters only which were 
covered by, and included in, the com- 
promise or agreement, are affected 
as things adjudged, as a result of 
the adjustment, even when the same 
is subsequently sanctioned or con- 
firmed by the judgment of a com- 
petent court.’ Texas, ete., R. Co. v. 
Southern Pac. R. Co., 41 La. Ann. 970, 
976, 6 S 888, 7 AmSR 445 [aff 137 
U. S. 48, 11. SCt 10, 34 L. ed. 614]. 

[a] Continuance of litigation.—An 
attorney cannot, after a transactio be- 
tween the parties, continue litigation 
merely to recover his fees. Quebec 
Bank v. Paquet, 13 LCJur (Que.) 122. 

8. Civil >» codes: Arg.” art’ 885 
(851); Belg. art 2051; Bol. art 1397; 
Braz. art 1031; Ch. art 2461; Col. art 
2484; C. R. art 1374; Dom. art 2051; 
Ee. art 2443; Fr. art 2051; Guat. art 
1835; Hay. art 1817; It. art 1771; La. 
Rev. art 3077; Mex. art 3164; Neth. 
art; 1894; Per) art 17077 Port. ‘art 
1716; Salv. art 2207; Ur. art 2156; 
Ven. art 1777; Pan. Canal Z, art 2488. 

9. Civil’ codes: Arg. art 886 
rea Braz. art 1031; La. Rev. art 


La. Rev. Civ. Code art 3076. 


11. Civil codes:, Arg. art 887 
(853); Braz. art 1031. 
12. Civil codes: Arg. art 891 


(857); Belg. arts 2053, 2054; Bol. arts 
1399-1401; Braz. art 1030; Ch. arts 
2452-2457; Col. arts 2475-2480; C.R. 
arts 1378, 1380; Cuba art 1817; Dom. 
arts 2053, 2054; Ee. arts 2435, 2436, 
2438, 2439, 2441; Fr. arts 2053, 2054; 
Ger. art 779 (mistake only); Guat. 
arts 1852, 1853; Hay. arts 1819, 1820; 
Hond. arts .2007, 2011; It. arts 1773- 
1775; Lia. Rev. arts 3079-3081; Mex. 
art 3171 et seq; Neth. arts 1896, 1897; 


Pan. art 1507; Pan. Canal Z. arts 
2475-2480; Per. art 1725; Ph. art 
ETP Rasy 1s * Porte Jart iio 


Que. arts 1921-1923; Rom. arts 1712, 
1713; Salv. arts 2199, 2200, 2202; 
Sp. art 1817; Ur. art 2162; Ven. arts 
1779-1781; King v. Pinsoneault, 22 
LCJur (Que.) 58. 

i “From the entire range of facts and 
circumstances that come into view in 
this litigation, we think it sufficiently 
elear that Ober, Atwater & Co. had 
strong inducements to effect a com- 
promise, and in order .to carry out 
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mala fides,** or 


Neither mistake 


amount received 
of a suit which, 


that purpose they were mainly instru- 
mental in impressing upon the mind 
of the plaintiff's counsel, and also 
upon that of the plaintiff himself, the 
belief that the deed of sale of the 
Live Oak plantation had not been 
signed by the defendant’s agent. We 
conclude that Packard, in entering 
into the compromise, acted under an 
error of fact bearing upon the prin- 
cipal cause of the agreement, and 
therefore that the act of compromise 
is null and void. Civ. Code art 1824; 
Broussard v. Sudrique, 4 La. 347; Civ. 
Code arts 1827, 3079; McRae v. Chap- 
man, 10 Rob. (La.) 65; Mummy v. 
Haggerty, 15 La, Ann. 268.” Packard 
v. Ober, 26 La. Ann. 424, 434. “After 
the partition had been made and the 
widow was found to be entitled to 
the sum of $4,292, the parties signed 
another deed by which the widow re- 
nounced her usufructuary share and 
received the sum of $2,500 instead. 
This was a compromise agreement 
and its avoidance or annulment falls 
under section 1718 of the Civil Code. 
Manresa, in the second citation supra, 
makes it clear that the error’ which 
would vitiate a compromise must be 
one of*fact.” Arandes v. Baez, 20 P. 
R. 364, 372. 

13. Civil codes: 
Pan. arty i1dS07;) Phirart.18iisew, 
§$/ 17183 "Sp. art “817; Merrer Vv, Te- 
nacio, 39 Ph. 446. 

14 Civil codes: Belg. art 2057; 
Bol. art 1403; Ch. art 2459; Col. art 
2482; C. R. art 1381; Cuba art 1818; 
Dom. art 2057; Ee. art 2441; Fr. art 
2057; Hay. art.1823; Hond. art 2013; 
It. art 1777; La. Rev. art 3083; Mex. 
art 3175; Neth. art 1900; Pan. art 
1508; Pan. Canal Z, art 2482; Ph. art 
LSU ey Rees. 1719 ssPort anewr cao. 
Que, art 1925; Salv. art 2205; Sp. art 
TSS Ome arte LOds my ON nahn, oor 
Rom. art 1716; Grounx v. Abat, 7 
La. 17 (finding lack of mala fides). 

15. Civil codes: Arg.‘ art 893 
(859); Belg. art 2057; Bol. art 1403; 
Dom,-art 2057; Fr.- art 2057; Hay. 
art 1823; It. art 1777; La. Rev. art 
3088; Port. arts 1720, 1721; Que. art 
1925; Ven. art 1783; Neth. art 1900; 
Rom. art 1716. 

16. -Civil. codes: Arg. art 895 
(861); Belg. art 2058; Bol. art 1404; 
Ch. art 2458; Col. art 2481; Dom. art 
2058; Ec. art 2440; Fr, art 2058; Guat. 
art 1855; Hay. art 1824; La. Rev. art 
3078; Mex. art 3174; Neth. art 1901; 
Pan, Canal Z. art 2481; Per. art 1727; 
Que. art 1926; Salv. art 2203; Ven. 
art 1778: Hond. art’ 2012; It.' art 
1772; Rom. art 1717. 

“Tt appears that the debtors had 
made the deposit for the purpose of 
paying their note and the interest 
due thereon, and the amount of in- 
terest due was stated in figures as 
$5 328 44, when in point of fact there 
was a year’s interest more due on it, 
to wit, the sum of $2,501: This agree- 
ment was executed; the note was 
given up, the mortgage released, and 
the balance of the warrants applied 


Cubans santagetetins 


to the payment of other debts due} 


by the parties to the bank. The error 
is said to have been one of calcula- 
tion, which, aceording to our under- 


[§ 211] (5) Rescission. 
rescinded for mistake of fact, fraud, violence, 
falsity of documents, or failure of title.’* Neither 
party may plead mistake of fact against another, 
if the latter has discontinued a pending suit be- 
cause of the compromise.'® 
title documents justifies rescission in ease only of 


title in one party.'® ma 
corrected without the necessity of rescission.’® 


rescinding a transactio.’* 
peached because of a disproportion between the 


[§§ 210-211 


A transactio may be 


The discovery of new 


if they show the total want of 
Errors in calculation may be 


of law nor lesion is a ground for 
Transactio cannot be 1m- 


and that demanded.1* ‘Transactio 
unknown to either party, has been 


standing, applied to this matter, 
means the computation by numbers. 
But there is no mistake in the figures 
or in the computation, but the error 
consists in the amount of interest 
due, or the term from which it was 
computed. The error is not of calcu- 
lation, but of fact. Can the party be 
relieved against this error of fact? 
Our impression is that the agreement 
between the bank and its debtors in 
relation to this debt was a transac- 
tion or compromise, which has be- 
tween the parties the effect of res 
judicata to a certain extent. Civil 
Code, arts 3038, 3045. The counsel 
who argued the cause bases his claim 
for relief on the ground of the error 
being one of calculation, which in a 
transaction may be always corrected; 
but deeming the error, if any existed, 
one of fact, and the present action 
being not to rescind, but to correct, 
the error, it remains for us to ascer- 
tain how the transaction stands af- 
fected by this error of fact. ... The 
immediate consequence of correcting 
the error complained of in the plain- 
tiff’s petition would be materially to 
change the whole arrangement, and 
to substitute another in its place. 
The agreement was entire; it has 
been long since executed by both par- 
ties; no recision is claimed on the 
ground of error, fraud, or breach of 
condition. We find no authority in 
the law to enable one party to sepa- 
rate this item from all the others, 
isolate it entirely from the surround- 
ing and dependent facts which have 
been closed by the execution of the 
contract, correct this error, and leave 
the rest of this transaction in its 
full obligatory force. On the ques- 
tion of law we think the case is with 
the defendants. In relation to the 
fact, it is obvious that, to enable a 
party to rescind a transaction which 
has so long gone into effect, there 
must be no. question as to the ex- 
istence of the error, and of its effect 
on the consent which is necessary for 
the formation of the contract.” Rob- 
acten v. Wilcox, 3 La, Ann. 94, 95, 


[a] Should be pleaded.—Rabun v. 
Pierson, 23 La. Ann. 696. 

17. Civil codes: Belg. art 2052; 
Bol. art 1398; Dom. art 2052; Fr. art 
~ Hay. art L8is sit. art L772 wa. 
Rev. art 3078; Mex. art 3170; Neth. 
art, 1395: Port: jart Wah Ques art 
1921; Ven. art 1778; Long v. Robin- 
son, 5 La. Ann. 627; Trigge v. La- 
varies (eLeIur (Que) esbot3. siueec. 

18 Antoine v. Smith, 40 La. Ann. 
560, 4 S 321; Calhoun v. Lane, 39 La. 
Ann. 594, 2° °S° °219% 

“The compromise, in express terms, 
embraces the whole suit No. 199, and 
the plaintiff agrees that a final judg- 
ment shall be entered up in favor 
of the defendants in said suit, recog- 
nizing the defendants fully in their 
rights to the property contested in 
said suit, and a final dissolution of 
all the affairs of the firm of Long & 
Robinson. To set it aside, it was in- 
cumbent on the plaintiff to have 
proved that it was made in error or 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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terminated by judgment, is, 


unless the latter is 
appealable, rescindible at his instance.9 
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[40 C.J5.] 1427 


from the subject matter will not entitle the evicted 
party to rescind the transactio.?° 


IV. PROPERTY (Lat. Res; Sp. Bienes; It. Beni; Port. Cousas; Rom. Bunurile)?+ 


[§ 212] A. Nature. 
erty,’’ says Professor Sherman,?? 


most important of all the departments ... and it 
has almost completely survived in modern juris- 
““Private law has for its subject mat- 
ter the rights of control exercised by persons for 
their own advantage over material things. 
sense private law is identical with the law of 
property.’’*4 Res comprised anything that could be 
inherited;?5 and similar definitions are given in 
It was necessarily the object of 


prudence. ’’?4 


the modern law.?® 


procured by fraud. The _ plaintiff 
seems to rely to establish both, by 
the large amount of his claims com- 
pared with the small sum of $3000 
for which they were compromised. 
But the code expressly provides, that 
a compromise cannot be annulled on 
account of any lesion—art. 3045; be- 
cause it is an agreement to put an 
end to a lawsuit, and which the par- 
ties prefer to the hope of gaining, 
balanced by the danger of losing. 
Code 3038. The plaintiff is therefore 
not only unfounded in the opinion 
that the sacrifice he made in the 
compromise is cause for its recission, 
but the district court also properly 
refused to admit testimony of the 
value of the property and claims 
compromised by him.” 
inson, 5 La. Ann. 627, 628. 

{a] France.—‘‘There are certain 
agreements in which persons of full 
age are not entitled to restitution, be 
the injury ever so considerable. Such 
are compromises according to the 
edict of Francis II. These are agree- 
ments respecting pretensions upon 
which there are impending, or ex- 
pected, litigations. By the very 
nature of such agreements, the inten- 
tion of the parties is the avoidance 
of litigation, even at the expense of 
what belongs to them.’ 1 Pothier 


Obl. p 121 (36) [quot Antoine v. 
Smith, 40 La. Ann. 560, 569, 4 S 321]. 

19. Civil codes: Arg. art 894 
(860); Boles art 2056; Bol. art 1402; 
Braz. art 1036; Ch. art 2455; Col. 
art 2478; C. R. art 1379; Cuba art 
1819; Dom. art 2056; Ee. art 2437; 


Fr. art 2056; Guat. art 1852 (5); Hay. 
‘art 1822; Hond. art 2009; It. art 1776; 
La. Rev. art 3082; Mex. arts 3176, 
2177; Neth. art 1899: Pan. art 1509; 
Pan. Ganal Z. art 2478: Per. art 1725 
Cpe anteL S193" bP: R. § 1720;, Que. 
art 1924; Salv. art 2201; Sp. art 1819; 
Ur. art 2164; Ven. art 1782; Rom. art 


1715. 

20. Civil codes: Arg. art 888 
(854); Braz art 1032 (authorizing, 
however, an action for damages). 

21. Anglo-American law see Chat- 
tel 11 C. J. p 383; Property [32 Cyc 
639]. 

2 2 Rom. L. in Mod. World (Bos- 


ton, VIL 7), $ 55.0. 

23. [a] Present importance.— —‘“We 
made no reference, in our opinions, 
to the cases cited by the counsel, 
which were decided by Courts of 
Common Law and Chancery, because 
the question presented was one to 
be determined exclusively by our own 
Code and jurisprudence, and we have 
always made it a rule to preserve 
the titles to real property, and its 
modes and uses, in the simplicity in 
which the Code has created them, 
and not to introduce the complexities 
and refinements of an artificial and 


foreign jurisprudence.” Parish v. 
Municipality No. 2, 8 La. Ann. 145, 
168. 

24. Sohm Rom, L. (Ledlie 3d ed) 

25. 

25. Phillimore Rom. Priv. L. 
(1863) p 88. 

26. See infra this note. 

[a] “The term ‘bienes’ appears to 


be of comprehensive import, and in- 


‘The Roman law of prop- 


Long v. Rob- 


“is by far the 
Classification. 


In this 


divisions.®? 


cludes all things, not being persons, 
which may serve for the uses of man. 
It may perhaps be rendered by the 
word ‘property,’ and would thus seem 
to refer to those cultivated lands, or- 
chards, etc., and other appurtenances, 
such as houses, work shops, utensils, 
etc., which, as we have seen, had been 
taken possession of by the adminis- 
tradores.”’ Larkin v. U. S.; 14 Fed. 
Cas. No. 8,091. 

{[b] -Porto Rico.—The word “prop- 
erty” applies to anything of which 
riches or fortune may consist. Civ. 


Code § 324; Betancourt v. Larregui, 
iy, Eaters OSs 
{[c] Uruguay.—Civ. Code art 413, 


making it comprehend all that has a 
measure of value and can be the sub- 
ject of title. 

[d] Wenezuela.—Civ. Code art 497 
(similar to Uruguay). 

27. Sohm Rom. L. (3d ed) § 58. 

“The rights of use, enjoyment, and 
disposal are said to be the three ele- 
ments of property in things. They 
constitute the jura in re. The right 
of a lessee is not a real right, i. e. 
ajusinre. In other words, the lessee 
does not hold one of the elements of 
property in the thing. His right is 
a jus ad rem, a right upon the thing.” 
In re Morgan R., etc., Co., 32 La. Ann. 


28. Inst. II 2-10. Compare Jus- 
tinian Inst. II (J, II). 
29. 2 Sanchez Roman, Derecho 


Civil Espanol p 480; Barlin v. Ram- 
irez, 7 Ph. 41, 52 (‘from early times 
distinction has been made by authors 
and by law between things governed 
by divine law, called divine, and those 
governed by human law, called hu- 
man, and although the former can 
not be the subject of civil juridical 
relations, their nature and _ species 
should be ascertained either to ident- 
ify them and exclude them from such 
relations or because they furnish a 
complete explanation of the foregoing 
tabulated statement, or finally be- 
cause the laws of the Partidas deal 
with them. Divine things are those 
which are either directly or indirectly 
established by God for his service and 
sanctification of men and which are 
governed by divine or canonical laws. 
This makes-it .necessary to divide 
them into spiritual things, which are 
those which have a direct influence 
on the religious redemption of man 
such as the sacrament, prayers, fasts, 
indulgences, etc., and corporeal or 
ecclesiastical, which are those means 
more or less direct for the proper re- 
ligious salvation of man. 7. First 
Group. Divine things.’ B. Corporeal 
or ecclesiastical things (sacred, re- 
ligious, holy, and temporal belonging 
to the church).—Corporeal or ecclesi- 
astical things are so divided. (a) 
Sacred things are those devoted to 
God, religion, and worship in gen- 
eral, such as temples, altars, orna- 
ments, etc. These things can not be 
alienated except for some pious pur- 
pose and in such cases as are pro- 
vided for in the laws, according to 
which their control pertains to the 
ecclesiastical authorities, and in so 
far as their use is concerned, to the 
believers and the clergy’). 


a private right.?? 

[§ 213] B. Classes—1. As to Dominium—a. Gaian 
Gaius*® divided all property into 
divine and human—a distinction which has been re- 
tained in some quarters”® but abolished in others.°¢ 

[§ 214] b. Public—(1) In General. 
ther divided human property into publie and pri- 
vate,*? and this classification has been retained, the 
former belonging entirely to the state or its sub- 
It includes all property unclaimed or 
without an owner or left by those who die without 


Gaius fur- 


[a] A distinct class of property 
devoted to religious purposes has 
been recognized in some Civil codes: 
Arg. arts 2379 (2345). 2380 (2346): 
Per. art 459; Que. art 2217. 

[b] Spain.—‘“It would seem that 
the Spanish’ law assimilated itself 
closely to the Roman law in this par- 
ticular. ... In countries where the 
Catholic religion prevails as the re- 
ligion of the State, grounds, like 
cemeteries, become sacred and ina- 
lienable after being blessed by the 
priestly power.’  McHnery v. Par- 
goud, 10 La. Ann. 497, 499 [cit Par- 
tida TITStite28, <1.004 svi ettho, lab 
Merlin, Rep. verbo Cimetiere]. 

30. La. Rev. Civ. Code art 456 
“The provisions of the ancient laws 
concerning the distinction of things 
into things holy, sacred, and re- 
ligious, and the nature and inaliena- 
bility of these kinds of things, are 
abolished; and nothing prevents the 
corporations or congregations. to 
which ‘these things belong, from 
alienating them, provided it be 
done in the manner and _ under 
the restrictions prescribed by 
their acts of incorporation”). Chop- 
pin v. Dauphin, 48 La. Ann. 1217, 20 


S 681, 55 AmSR 313, 33 LRA 133; 
Burke v. Wall, 29 La. Ann, 88, 29 
AmR 316; McHEnery v. Pargoud, 10 
La. Ann. 497. 

Sl. Inst. IT 10. 

82. Civil codes: Arg. art 2373 


(2339); Ch. art 589 et seq; Col. lib II 
titT ILC, RVart§261seCuba, arts 338 
et seq; Ec. art 578 et seq; Guat. art 
509; Hond. art 617 et sea; It. arts 
406, 425; La. Rev. arts 449-459; Mex. 
art 697 et seq; Pan. art 328 et seq; 
Pan. Canal Z. lib II tit IIT; Per. art 
459; Ph. art 338-et seq; P. Ry § 325% 
Que. art 399 et sea; Salv. art 571 
et seq; Sp. art 338 et sea; Sw. art 
664; Ur. art 476 et seq; von art 516 
et sea; Tipton v. Andueza, 5 Ph. 477: 
Garcia v. Garcia, 25 P:R) 119: 

{a] Roman law.—‘The term ‘res 
publica,’ or public property, origin- 
ally embraced everything owned by 
the populus Romanus (State prop- 
erty). Whatever belonged to the 
Roman people lay outside the pale of 
private law (p. 188). It was not till, 
in the first instance, communities, 
and then the State, had come to be 
regarded as (private) juristic per- 
sons, that things used for.the purpose 
of carrying on the separate estab- 
lishments of the State or community 
—e. g. things used for the mainte- 
nance of schools, or for the paving 
and lighting of streets (cp. p. 195, 
note), things, therefore, by which the 
individual “members of the State or 
community were only indirectly bene- 
fited—were admitted to rank with res 
privatae, and were, aS such treated 
as fit objects of ownership and com- 
mercial dealings in accordance with 
the rules of private law. Thus: we 
find that, in Justinian’s law, the term 
res publicae denotes, technically, only 
such public things as are ‘publico 
usui destinatae,’ things, that is, 
which are devoted to the common use 
of all, things—such as public roads, 
public places, public rivers—which 
directly benefit all individuals alike, 
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heirs or whose successions are abandoned.*? 


property is generally inalienable.** 


subclasses, common and exclusive, taken from the 


later Roman law.*® 


[§ 215] (2) Common. Public property whose use 
is open to all is termed ‘‘common. 
public highways, terrestrial*’ and aquatic, with 
their accessories,*’ and municipal plazas and foun- 


tains.°9 


[§ 216] (3) Exclusive. 


Other state property, al- 


MODERN CIVIL LAW 


Publie 


It embraces two | in the national 


7236 «Tt ineludes 


‘though devoted to the public service, is not de- 


and are never, therefore, on principle, 
the objects of exclusive individual 
rights after the manner of private 
rights.” Sohm Rom. L. (Ledlie 3d 
ed), p 303. 

33. Civil codes: Belg. art 539; Bol. 
art 285; Dom. art 539; Fr. art 539; 
Hay. art 444; La. Rev. art 485; Neth. 
art 576; P. R. § 352; Que. art 401; 
Rom. art 477. 


34. Civil codes: It. art 430; Ven. 
art 521. aids 
{a] In Argentina municipal prop- 


erty is alienable under special laws. 
Civ. Code art 2378 (2344). 

85. Civil codes: Cuba art 339; 
Hond. art 618 et seq; Pan. art 329; 
Ph. art 339; P. R. § 349; Sp. art 339. 

36. [a] Roman law.—Gaius Inst. 
I, 2, 1; Sohm Rom. L. (Ledlie 2d ed) 

Doe 


[b] Civil codes: Arg. art 2375 
(2341) (making all public property 
common); Belg. arts 542, 714; Bol. 
arts 287, 440; Dom. arts 542, 714; 
Fr. arts 542, 714; Guat. art 510; Hay. 
art 575; La. Rev. arts 450, 454, 458; 
Mex. art 703; Nic. art 612; Per. art 
459; ‘art 585; Rom. art 647; 

Lux v. Haggin, 69 
Call. Abhi 3 e9% 


Ane Ee O19 yoeel Oe cies Oitiaes 
Escriche Diccionario ‘‘Bienes.” 

[ec] Alluvion forming on _ the 
shores of Lake Pontchartrain is com- 
mon property and cannot be appropri- 
ated by riparian owners. Zeller v. 
Southern Yacht Club, 34 La. Ann. 837. 

37. Civil codes: Arg. art 2374 
(2340) (7); Belg. art 538; Bol. art 284; 
Cuba arts 339 (1), 344; Dom. art 538; 
Ee, art 578; Fr. art 538; Hay. art 443; 
Honda wart 6275. 1th artis42%5 Pan: 
art 329 (1), 338; Ph. arts 339 (1), 344; 
Salv. art 571; Sp. arts 339 (1), 344; 
Ur. art 478 (1); Ven. art 517; Ch. art 
5So.8 Cole ant: 604 Nies artnGl 111): 
Neth. art 577; Pan. Canal Z. art 674; 
Que, art 400; Rom. art 476. 

“We conclude that the part. of the 
Roman law which declares the soil 
of a highway to be public property 
appears to us to be in force in France, 
and was so in Louisiana when the 
country passed under the dominion 
of Spain.” Renthorpe v. Bourg, 4 
Mart. (Clia.) Boi U38. 

[a] Streets belong to the munici- 
pality. Cavite v. Rojas, 30 Ph. 602; 
Warner v. Pasay, 1 Ph. 227. 

S36. Civil, codes:,. Arg... art. 2374 
(2340) (1-6); Belg. art 538; Bol. art 
284; Cuba art 339 (1); Dom. art 538; 
Ee. arts 582-585; Fr. art 538; Hay. 
art 443; Hond. art 621 et seq; It. art 
A20- Panmuart.o29 (lL) Phwart.339 (1);3 
Salv. arts 574-577; Sp. art 339 (1); 
Ur. art 478 (2-6); Ven. art 517; Ch. 
art 595; Col. art 677; Neth. art 577; 
Pany Canal Z. arto677; P. R. § 328: 
Que. art 400; Rom. art 476. 

{a] Waters not surrounded by 
one’s own land cannot be exclusively 
appropriated. Bautista v. Alarcon, 23 
Ph. 631; Mestres v. Director of Lands, 
23 Ph. 108; Samson v. Dionisio, 11 Ph. 
538. 

[b] Shores “belong to the national 
domain and are for the public use.” 
Francisco v. Govt.,'°28 Ph. 505, 507 
[quot Sp. L. of Waters (1866) art 1]. 

[ec] “The banks (riberas) thus 
form part.of the bed of the river and 
are consequently of public ownership 
belonging to the United States when 
the stream is navigable and to the 
People of Porto Rico when it is not.” 


Laurnaga v. Velez, 19 P..R. 275. 

39. Civil codes: Cuba art 344; Pan, 
art 333; Ph. art 344; Sp. art 344; Cav- 
ite v. Rojas, 30 Ph..602; Harty v. 
Victoria, 13 Ph. 152. 

40. Civil codes: Cuba art 339 (2); 
Hond. art 617 (fiscal); Pan. art 329 
CAG Ph.sarts 339) (2) aspsart ool Go ie 
Ven. art 518. 

“That property belongs to the pub- 
lic domain which is destined to public 
use or which belongs exclusively to 
the State without being devoted to 
common use or which is destined to 
some public service or to the develop- 
ment of the national resources and of 
mines until transferred to private 


persons.” Tipton v. Martinez, 5 Ph. 
477, 479. 
[a] In Argentina such property is 


treated as patrimonial. Civ. Code art 
2376 (2342) (2-5). 

41. See infra this note. 

“FWrom these provisions [Civ. Code 
arts 339, 341] it seems clear that the 
fortress in question was erected for 
the national defense and was a part 
of the property of the state destined 
and used for that purpose. As a 
necessary result, the land upon which 
it stands must also have been dedi- 
cated to that purpose. ... That the 
municipality may have exercised 
within recent years acts of owner- 
ship over the land by permitting it 
to be occupied and consenting to the 
erection of private houses thereon 
does not determine necessarily that 
the land has become the property of 
the municipality.” Hinunangan vy. Di- 
rector of Lands, 24 Ph. 124, 126. 

[a] Fortifications (1) are public, 
that is, state property. Civil codes: 
Arg. art 2376 (2342) (4) (private 
state property); Belg. arts 540, 541; 
Bol. art 286; Cuba art 339 (2); Dom. 
arts 540; 541; Fr. arts 540, 541; Hay. 
arts 445, 446; It. arts 427; Neth. art 
579; ),Pan, art 329) (2): Phy art 339 
(2); Que. arts 402, 403; Rom. art 478; 
SDiant soo CAs, ene carton iGo) 
But it cannot be assumed that all 
land within a military zone adjacent 
to fortifications is public land. In- 
east v. Commanding Gen., 6 Ph. 

42. Civil codes: Cuba art 339 (2); 
Hond, art 356 (2); It. art 431 (such 
lands are subject, as a rule, to special 
laws); Pan. art 329 (2); Ph. art 339 
(2); Sp. art 339 (2). 
yee Arg. Civ. Code art 2376 (2342) 


(2). 

44. Civil codes: Arg. arts 2346 
(2312), 2876 (2342); Cuba arts 340-— 
345; It. arts 426, 428, 432; Pan. arts 
330, 332, 334; Ph. arts 340-345; Sp. 
arts 340, 341, 345. 

The land and buildings constituting 
San Lazaro Hospital, Manila, are the 
private or patrimonial property of 
the state. Tipton vy. Martinez, 5 Ph. 
477. Land found to be the patri- 
monial and common property of the 
municipality. Catbalogan v. Director 
of Lands, 17 Ph. 216. A municipality 
“does not act, with respect to its 
patrimonial property, as a mere dele- 
gated agent of the central power.” 
Tacloban v. Director of Lands, 17 Ph. 
426, 447. 

45. It. Civ. Code art 428. 

_ [a] A soldier’s clothing equipment 
is property of the United States 
which may be recovered! even from 
a purchaser for value. Tan Te v. 


DA i lll 


[§§ 214-217 


signed for general use,#° such as that employed 


defense,*! and, under some codes 


mineral lands,‘? although by others they are classed 
as patrimonial.4% 

[§ 217] ¢. Private‘‘—(1) Patrimonial property in- 
cludes all state property, not of the foregoing 
classes,#® and particularly the lands within the 
state’s territorial limits, not owned by others.*¢ 
Property of public use, when no longer so devoted, 
becomes patrimonia 


at 


Such property may be 


Bell, 27 Ph. 354. 

46. Civil codes: Arg. art 2376 
(2342) (1); Ec. art\579; Salv. art 572; 
Ur. art 481; Ven. art 520. 

“Under the laws of the Indies, 
lands not actually allotted to settlers 
remained the property of the King.” 
U. S. v. Sandoval, 167 U. S: 278, 297, 
17 SCt 868, 42 L. ed. 168.. “In many 
of its general features the Spanish 
law of public lands in the Philippines 
resembled the American. Govern- 
ment property was of two kinds— 
first, that of public use or Service, 
said to be of public ownership, and 
second, that having a private charac- 
ter or use. (Civil Code, arts. 339 and 
340.) Lands of the first class, while 
they retain their public character are 
inalienable; those of the second are 
not. ,By the royal decree of February 
13, 1894, it was enacted that all ‘the 
land, soil, ground not under cultiva- 
tion, and forests in the Philippine 
Islands should be considered salable 
crown lands,’ which were not in- 
cluded in four exceptions. stated, 
among which were ‘those which be- 
longed to forest zones which the State 
desires to hold for the Common- 
wealth.’ This corresponds in the 
main to the American classification 
into Government property, public 
lands, and forest reserve. Mineral 
lands are elsewhere defined. It is to 
be noted, however, that in the two 
languages terms ordinarily equiva- 
lent are not in this relation employed 
in the same sense and that lands de 
dominio publico signify quite a dif- 
ferent thing from the arbitrary Eng- 
lish phrases ‘public lands’ or ‘public 
domain.’ ’’ Montano v. Insular Govt., 
12 Ph. 572, 583 (per Tracey, J.). 

[a] Agricultural public lands in 
the Philippines are those acquired 
from Spain, which are neither timber 
nor mineral lands. Jocson y. Director 


of Forestry, 39 Ph. 560; Mapa vy. 
Insular Govt., 10 Ph. 175. 
[b] Municipalities. — (1) “Under 


the law of Spain it was necessary 
that the proper authorities should 
particularly designate the land to be 
acquired by towns or pueblos, before 
a vested right or title to the use 
thereof could arise.” U.S. v. Santa 
Fe, 165 U. S. 675, 707, 17 SCt 472) 41 
Ly. }edt :8%40 (per Wy bite, C.- I. )s ace) 
Municipalities have no implied right 
to any part of the public domain for 


use as communal lands. Manila v. 
Insular Govt., -10 Ph. 327. 
47. Civil codes: Cuba art 341; 


Ph. art 341; P. R..§ 349; Sp. art 341; 
Ven. art 519. 

“As early as 1852 this land had 
been used by the municipality for 
other purposes than that of a public 
square. It had constructed thereon 
buildings for the storage of property 
of the State, quarters for the cuadril- 
leros, and others of a like character. 
It therefore had ceased to be prop- 
erty used by the public and had be- 
come a part of the bienes patrimoni- 
ales of the pueblo.” Oas v. Roa, 7 Ph. 


ta] : “Public streets are not bienes 
patrimoniales of the municipality so 
long as they are destined to public 


Bae Nicholas v. Jose, 6 Ph. 589, 
[b] Private property expropriated 


by the state and later abandoned for 
the use intended does not revert to 
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alienated in conformity with special laws.‘8 
[§ 218] (2) Individual. All property of persons, 
natural or juristic, not agencies of the state, is 


private.*9 


[§ 219] 2. As to Character—a. Res Incorporales. 
The Romans also divided property, as to its legal 
character, into res corporales and res incorporales.°° 
This classification continues in the modern civil 
law,>t and was borrowed by the common law.®? 
incorporales are that form of property which is 
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(Immovables). 


Res 


not cognizable by the senses but consists of rights.53 


its former owner. Yuson v. Diaz, 42 
Ph, 22. 

[c]) Public property, such as a 
courthouse, does not become private, 
and therefore subject to execution, by 
change of parish boundaries. Jeffer- 
son Police Jury v. McCormack, 32 La. 


Ann. : 
48. Civil codes: It. art 430; Ven. 
2381 


art 521; Arg. art 2378 (2344). 

49. Civil codes: Arg. art 
(2347) (excluding also church prop- 
erty); Cuba art 345; Guat. art 511; 
It. art 435; La. Rev. arts 449, 459; 
Mex. art 700; Pan. art 334; Per. art 
ae Ph. art 345; Sp. art 345; Ur. art 
485. 


The use and enjoyment of nonnavi- 
gable ponds is vested in the riparian 


owners. Arg. Civ. Code art 2383 
(2349). 
50. Gaius Inst. II, XII et seq; Jus- 


tinian Inst. II, II et seq. 

51. Civil codes: Aust. art 374; Ch. 
art 565 et seq; Col. art 653 et seq; 
C. R. arts 253, 258; Cuba art 1464; 
Be. art 554; Guat. art 503 et seq; 
Hond. art 599 et seq; La. Rev. arts 
460, 470; Neth. art 559; Pan. art 1234; 


Pan. Canal Z art 653 et seq; Per. 
arts 454, 455; Ph. art 1464; F : 
§§ 330,. 331; Que. art 374; Salv. art 


562; Sp. art 1464; Ur. art 460 et sea; 
Escriche Diccionario ad verbum. 

52. See Property [32 Cyc 650]. 

53. Civil codes: Ch. arts 565, 576; 
Col. arts 653, 664 et seq; He. art 554; 
Guat. art 503; Pan. Canal Z. arts 653, 
664 et seq; Per. art 454; Gomez v. 
La Germinal, 37 Ph. 691 (equity of 
redemption is an incorporeal property 
right). 

[a] Roman law.—Gaius Inst. II; 

IV 


5405 Dis. Wu, CxvVias XCIEL): 

Sot Digssl elt) ACV L ireb), “Curt, 
TV,- VI). 

56. .Civil codes: Arg. art 2347 


(23138) et seq; Aust. art 291; Belg. art 
516; Bol. art 266; Braz. arts 530, 592; 
Ch. art 566 et seq; Col. lib Il titI cl; 
C. R. art 253 et seq; Cuba art 333 et 
seqd;‘' Dom. art. 516; Ec. art 555; Fr. 
ArtsbaGssGer. arts.92, 929% Guat art 
504; Hay. art 425; Hond. art 600; It. 
art 406; Jap. art 86; La. Rev. art 461 
et seq; Mex. art 683; Neth. art: 560; 
Nic. art 597 et seq; Pan. art 324; 
Pan. Canal Z. art 654 et seq; Per. art 
455: Ph. art 333 et seq; P. R. § 332 
et seq; Port. art 373; Que. art 374 et 
seq; Rom. art 461; Saiv. art 560; Sp. 
art 333 et seq; Sw. arts 655, 713; Ur. 
art 461; Ven. art 497. 

“The only natural classification of 
the objects of enjoyment, the only 
classification which corresponds with 
an essential difference in the subject 
matter, is that which divides them 
into Moveables and Immoveables. Fa- 
miliar as is this classification to jur- 
isprudence, it was very slowly de- 
veloped by Roman law, from which 
we inherit it, and was only finally 
adopted by it in its latest stage. The 
classifications of Ancient Law have 
sometimes a superficial resemblance 
to this. They occasionally divide 
property into categories, and place 
immoveables in one of them; but then 
it is found that they either class 
along with immoveables a number of 
objects which have no sort of relation 
with them, or else divorce them from 
various rights to which they_have a 
close affinity. Thus, the Res Mancipi 
of Roman Law included not only land 
but slaves, horses, and oxen. Scot, 


tish law ranks with land a certain 
class of securities, and Hindoo law 
associates it with slaves. English 
law, on the other hand, parts leases 
of land for years from other inter- 
ests in the soil, and joins them to 
personalty under the name of chat- 
tels real. Moreover, the classifica- 
tions of Ancient Law are classifica- 
tions implying superiority and in- 
feriority; while the distinction be- 
tween moveables and immoveables, 
so long at least as it was confined to 
Roman jurisprudence, carried with it 
no suggestion whatever of a differ- 
ahs in dignity.” Maine Anc. L. p 
Immovables are presumed free 
from burdens and encumbrances. 
Cuaycong v. Benedicto, 37 Ph. 781; 
Fabier v. Lichauco, 11 Ph. 14. 


57. Civil codes: Arg. art 2348 
(2314); Belg. arts 517, 518; Bol. arts 
267, 268; Ch. art 568; Col. art 656; 


C, R. art 254; Cuba art 334 (1); Dom. 
arts 517, 518; Ec. art 557; Fr. arts 517, 
518; Guat. art 504 (1); Hay. arts 426, 
427; Hond. art 602 et seq; It. art 408: 
La. Rev. arts 462-464; Mex. art 684 
(1); Neth. art 562; Nic. art 599; Pan. 
art 325 (1); Pan. Canal Z. art 656; 
Per. vart 466 G@ytgPho art (3341 5G); 
P. R. §§ 333-335 (1); Que. arts 375, 
376; Rom. arts 462, 463; Salv. art 561; 
Sp. art 334 (1); Ur. art 468; Ven. art 
499; Polhman v. De Bouchel, 32 La. 
Ann, 1158; Fajardo Sugar Co. v. 
Humacao Registrar, 25 P. R. 176; El 
Ejemplo Sugar Co. v. Humacao Reg- 
istrar, 23 P. R. 262; Quinones v. San 
German Registrar of Property, 20 


Pine £34 
58. Civil. codes; Arg. art 2363 
(2329); Belg. art 520; Bol. art 270; 


Ch. art 569 [but see art 571]; Col. art 
657 [but see art 659]; C. R. art 254 
(2); Cuba art 334 (2, 8); Dom. art 
520° Ke. arts 558,560; Fri art 520; 
Guat. art 504 (2); Hay. art 427; 
Hond. arts 602, 603; It. art 411; La. 
Rev. art 465; Mex. art 684 (2); Neth. 
art 562 (3); Nic. art 599; Pan. art 325 
(2, 8); Pan. Canal Z. art 657 [but see 
art 659]; Per. art 456 (2); Ph. art 334 
(2, 8); BP. Ra§ 335 (2; 8); Que. art 378; 
Rom. art 465; Salv. art 561; Sp. art 
334 (2, 8); Sw. art 655; Ur. arts 464, 
466; Ven. arts 501, 502; Williamson 
vy. Richardson, 31 La. Ann. 685. 

[a] Crops. — “The immovability 
provided for is only one in abstracto 
and without reference to rights on or 
to the crop acquired by other than 
the owners of the property to which 
the crop was attached. The immova- 
bility of a growing crop is-in the 
order of things temporary, for the 
crop passes from the state of a grow- 
ing, to that of a gathered, one, from 
an immovable to a movable. The ex- 
istence of a right on the growing 
crop is a mobilization by anticipa- 
tion, a gathering as it were in ad- 
vance, rendering the crop movable 
quoad the right acquired thereon.” 
Citizens’ Bank v. Wiltz, 31 La. Ann. 
244, 245, 246 (“when article 520, C. N., 
was reported by its authors to the 
Council of State it contained a pro- 
viso allowing the seizure of growing 
crops separately from the land, 
which was stricken out on the ground 
that. the immobilization referred to in 
the article was an abstract one, hav- 
ing no reference to rights of credit- 
ors or to rights acquired on or to 
the growing crop which could be 
mobilized by anticipation. 


Fenet, ‘ 
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[§ 220]. b. Res Corporales—(1) Res Immobiles 


Justinian divided res corporales 


(corporeal property) into res immobiles (immov- 
ables)°* and res mobiles 
classification has been everywhere retained in the 
modern civil law.®é 
that which is such by nature (the common law 
‘‘yeal property’’)°" but also the attached products 
thereof,°® what in the common law*®? would be 
termed ‘‘fixtures,’’®° and many other articles (‘‘im- 


(movables),°° and this 


Immovables inelude not only 


rye Motifs volei. sp. LOsmean, 
1 ” 


[b] But a lessee’s crop is, to him, 
movables, and subject to seizure by 
a creditor, notwithstanding the 
lessor’s prior lien. Pickens v. Web- 
ster, 31 La. Ann. 870, 874 (where, 
after a review of the Roman and 
French authorities, it was observed: 
“These opinions and the examination 
which we have made lead but to one 
conclusion; which is, that the right 
of detention is no obstacle to the 
seizure by a creditor. To hold the 
contrary, would, as we have seen, 
be contrary to the principle which 
took its being in the Roman law, 
whence the right of detention came, 
and has followed it in all the trans- 
mutations. The compilers of our 
Code did not in creating the right of 
detention do more than express a 
right known and applied wherever 
the wise principles of the civil law 
prevailed’). 

59. See Fixtures 26 C. J. p 649. 

60. Civil codes: Belg. arts 523, 525; 
Bol. arts 272, 274: C\ R. art 255 (1); 
Cuba art 334 (3, 4, 6, 9); Dom. arts 
523, 525; He, vant 5592 Er varts 523 
(water pipes), 525 (furniture); Guat. 
art 505 (3); Hay. arts 427, 428; Hond. 


art 606; It. art 409; La. Rev. art 
467 (water pipes); Mex. art 684 
(3-6); Neth. art 563; Nic. arts 
600, 60152 Pan.) art':325/(8; .4:5'6,, .9)) 


Per. art 456 (3); Ph. art 334 (38, 4, 6, 
HELPT Re §53351(35 4,..6,.8)5,Quecarts 
379, 380; Rom. arts 469, 470; Salv. 
arts: 563; Sp: art 334.:(3, 45,6) 9.) ir. 
art 465; Ven. art 506. 

“The building of strong materials 
in which the rice-cleaning machinery 
was installed by the ‘Compania Agri- 
cola Filipina’ was real property, and 
the mere fact that the parties seem 
to have dealt with it separate and 
apart from the land on which it 
stood in no wise changed its char- 
acter.” Leung Yee v. Frank L. Strong 
Mach. Co., 37 Ph. 644, 648. 

[a] Iron safe.—‘‘The evidence sat- 
isfies us that it is a double brick 
vault, lined with iron, and with dou- 
ble iron doors, and is not only at- 
tached with plaster or mortar to the 
walls of the house, but is attached in 
the same way to the soil by a brick 
foundation, running down through 
the floor of the house. The iron doors 
and linings could not be taken away 
without also removing the double 
brick vault which incloses them, and 
this in turn could not be removed 
without breaking the building to 
some extent. The whole affair might 
almost be considered an immovable 
by nature, having its foundation in 
the soil itself. Rev. C. C. 464. But 
it is at least immovable by destina- 
tion under Rev. C. C. 468, 469, and the 
plaintiff has no more right to remove 
it than he has to remove a mantle- 
piece from the drawing-room.” Fol- 
ger v. Kenner, 24 La. Ann. 436, 437. 

{b] Maohinery.—‘‘There were on 
the premises at the time three build- 
ings, two of which were used as a 
cotton seed oil factory, and con- 
tained machinery run by steam. It 
also appears that the boiler and en- 
gine, removed by the defendant 
Nautré since the proceeding herein 
to foreclose the mortgage, were set 
in brick work which was torn up in 
the said removal. We think the dis- 
trict judge decided the case correctly. 
The machinery attached to the prem- 
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movables by destination’’),®t such as farm animals 


and utensils,°? which the common 


as personalty, and which would be such in the civil 
law if placed there by the tenant.®* 
corporeal property, such as usufruct, servitudes, and 
real rights of action, is also classified as 


movable.’ 


[§ 221] (2) Res Mobiles (Movables). 
include all property not classed as ‘‘immovables. 
It may likewise be movable by nature, as portable 


objects.®® 


Vessels, for example, are generally classed as 
There are also movables by deter- 


‘“movables. ’ 76? 


ises formed part of the immovable 
itself, and ought not to have been re- 
moved by the defendant Nautré,  C. 
Cc. 455, 460.” Theurer v. Nautré, 23 
La. Ann. 749. Compare Walburn- 
Swenson Co. v. Darrell, 49 La. Ann. 
1044, 22 S 310; Gary v. Burguieres, 
12) toa. Anni) 227. 

61. Civil codes: Arg. art 2354 
(2320) et seq; Belg. arts 522, 524; 
Bol. art 273; Col. art 658; Cuba art 
334 (5); Dom. arts 522, 524; Ec. art 
559; Fr. arts 522, 524; Guat. art 505 
(2); Hay. art 428; Hond. arts 601, 
607; It. art 413; La. Rev. arts 463, 
468; Mex. art 684 (7, 8); Neth. art 
563; Nic. arts 605, 606; Pan. art 325 
(5); Per. art 456 (2); Ph. art 334 (5) 
P. R. § 335 (5); Que. art 379; Rom. 
arts 467, 468; Salv. art 563; Sp. art 
334 (5); Ur. art 465; Ven. art 505; 
Ch. art_570. 

62. Civil codes: Ch. art 570;. Col. 
art 658; Ec. art 559; Guat. art 505 
(2); It: arts 413, 414; Mex. art 684 
(VIII); Pan. Canal Z. art 658; Per. 
art 456 (2); Salv. art 563; Ur. art 
465; Ven, art 505. 

[a] “Everything on the plantation, 
placed there for its service, is im- 
movable by destination if it is essen- 
tial for the gathering of the crop, 
preparing the same for market, or 
for the improvement of the quality 
of the land, or to feed the stock and 
cattle necessary for working the 
same. The manufacture of sugar is 
the preparing of the crop of cane for 
market. Coal is an essential thing 
for the running of the machinery of 
the sugar ‘house. Although not men- 
tioned in the Code, it is to be classed, 
if destined during the grinding sea- 
son for the service of the mill, as im- 
movable by destination. The hay, 
corn, fodder and coal were placed on 
the plantation for the use of the place 
and consumed in the cultivation of 
the plantation, in working the crop 
and preparing the same for market. 
The legal heirs are not entitled to the 
value of the same. The timber and 
the old iron were not essential for 
the use of the plantation and were 
not employed for the cultivation of 
the same. They therefore fall into 
the residuum.” Allen’s Succ., 48 La. 
Ann. 1036, 1047, 20 S 193, 55 AmSR 
295. Compare Baldwin v. Sheriff, 
47 La. Ann. 1466, 17 S 883; Weil v. 
Lapeyre, 38 La. Ann. 303; Rochereau 
v. Bobb, 27 La. Ann. 657. 

63. “So far as the subject-matter 
with which we are dealing—machin- 
ery placed in the plant—it is plain, 
both under the provisions of the Porto 
Rican law and of the Code Napoleon, 
that machinery which is movable in 
its naiure only becomes immobilized 
when placed in a plant by the owner 
of the property or plant. Such re- 
sults would not be. accomplished, 
therefore, by the placing of machin- 
ery in a plant by a tenant or a usu- 
fructary or any person having only 
a temporary right. Demolombe, Tit. 
9, No. 203; Aubry et Rau, Tit. 2, p. 12, 
§ 164; Laurent, Tit. 5, No. 477; and 
decisions quoted in Fuzier-Herman 
ed. Code Napoleon under articles 522 
et seq. The distinction rests, as 
pointed out by Demolombe, upon the 
fact that one only having a temporary 
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law would treat 
Certain in- 
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codes, property 


Movables 
965 


right to the possession or enjoy- 
ment of property is not presumed by 
the law to have applied movable 
property belonging to him so as to 
deprive him of it by causing it by 
an act of immobilization to become 
the property of another.’ Valdes v. 
Central Altagracia, 225 U. S. 58, 76, 
32 SCt 664, 56 L. ed. 980 (per White, 
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[a] Quebec.—In order that the ob- 
ject be considered immovable by 
destination it must have been placed 
on the premises with a view to per- 
manency or incorporated therein. An- 
derson v. Poirier, 13 Que. Super. 283; 
Boyd v. Wilson, 4 Montr. Leg. N. 365. 

64. Civil codes: Belg. art 526; Bol. 
artr2 TowiCh party )3 05 Col.7 ant 66 tis C. 
R. art 255 (2); Dom. art 526; Ec. art 
566; Er; art. 6263 Hay. ant 429; La. 
Rev. art 471; Mex. art 684 (IX); Neth. 
art 564; Que. art 381; Rom. art 471; 
Salv. art 567; Ven. art 507; Hond. 
art 611; Hongkong, etc., Banking 
Corp. v. Aldecoa, 30 Ph. 255. 

[a] Porto Rico.—(1) ‘Mortgage 
credits are consicered real property.” 
Caballero v. Caguas Registrar of 
Property, 12 P. R. 214, 215. (2) ‘‘Any 
right established on any immovable 
possesses the character of real prop- 
erty.” Joglar v. San Juan Registrar 
of Property, 17 P. R. 2638, 267. 

[b] A church pew is “an incorpo- 
real immovable.” Gamble’s Succ., 23 
La. Ann. 9. 

[c] “A servitude established on an 
immovable estate is considered as an 
immovable.” Kennedy v. McCollam, 
34. La. Ann. 568. 

'[d] “The action to recover an en- 
tire succession is classed, in our Code, 
as an immovable action, from the ob- 
ject to which it applies—but the suc- 
cession, as such, is not an immova- 


ble.” Boisse v. Dickson, 31 La. Ann. 
T41,. 748. 
65. Civil codes: Belg. art 527 et 


seq; Bol. art 276 et seq; C. R. art 256; 
Cuba art 335; Dom. art 527 et seq; 
Fr.,art 527) et seq; .Guat: art 504; 
Hay. art 430 et sea; Hond. art 601; 
Jap. art 86; La, Rev. arts 472 et seq, 
475; Neth: art 565 et seq; Pan. art 
326; Per. art 455; Phi art 335; P. R. 
§ 337; Que. art 383 et seq; Rom. art 
472 et seq; Salv. art 562; Sp. art 335; 
Sw. art 713 et sea; Ur. art 462; It. 
art 416 et sea. 

“In all the countries governed by 
systems based on the French codes, 
that is, through much the greatest 
part of the Continent of Europe, the 
law of moveables, which was always 
Roman law, has superseded and an- 
nulled the feudal law of land. Eng- 
land is the only country of impor- 
tance in which this transmutation, 
though it has gone some way, is not 
nearly accomplished.” Maine Anc. L. 
p 274. j 

[a] “two expressions are used in 
defining ‘bienes muebles,’ one of elim- 
ination and the other of description. 
The clause of elimination provides 
that all property subject to appropri- 
ation shall be personal property ex- 
cept that property described in article 
334. But this description was found 
to be too broad. It,included too much; 
and it was, therefore, necessary to 
make use of a limiting or restricting 
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mination of law as incorporeal property such as 
shares of stock, rents, and choses in action.°* Movy- 
ables by nature are again divided into fungibles 
and nonfungibles,®® the former alone being usable 
by consumption. 

[§ 222] c. Divisible and Indivisible. 


By some 
is classified as ‘‘divisible’’ when 


it may be separated into parts without loss of 
identity,’® and ‘‘indivisible’’? when it may not be 
so separated;7! as ‘‘principal’’ when it may exist 
for and by itself,’? and ‘‘accessory’’ when its nature 
and existence depend upon other property.”* 

[§ 223] C. Dominium’*—1. Nature and Incidents. 


clause in connection with the exclu- 
sion clause. To that end the article 
further provided that appropriable 
property shall be, ‘in general, all 
property which can be carried from 
one place to another.’ Under this re-+ 
stricting clause, then, property to be 
personal property must be not only 
property not included in article 334 
but also property which can be trans- 
ported from one place to another.” 
Dis. ops in. U. S. ve Carlos, ‘21 Ph, 553, 
598. 

66. Civil codes: Arg. art 2352 
(2318) et seq; Belg. art 528; Bol, art 
277s. Ch, art 5672 (Col. sarts6o5, Cuba 
art 335;. Dom. art 528; Ec. art 556; 
Fr. art 528; Hay. art 431; Hond. art 
601; It. art 417; La. Rev. art 473: 
Mex. art 687; Neth. art 565; Nic. art 
604; Pan. art 326; Pan. Canal Z. art 
655; Ph. art 335; P. R. § 337; Que. art 
384 et seq; Rom. art 473; Sp. art 335; 


Pie art 713; Ur. art 462; Ven. art 
67. Civil codes: Belg. art 531; Bol. 


art 280; Fr. art 531; Hay. art 434; It. 
art 419; Mex. art 691; Neth. art 566; 
Que. art 385; Dom. art 531. 

[a] “Ships or vessels, whether 
moved by steam or by sail, partake, 
to a certain extent, of the nature and 
conditions of real property, on ac- 
count of their value and importance 
in the world of commerce; and for 
this reason the provisions of article 
573 of the Code of Commerce are 
nearly identical with those of article 


1473 of the Civil Code.” Rubiso v. 
Rivera 7 PHat2 277. 
68.. Civil codes: Arg. art 23853 


(2319); Belg. art 529 et seq; Bol. art 
279; Cuba art 336; Dom. art 529 et 
seq; Fr. art 529 et seq; Hay. art 432 
et seq; Hond. arts 611, 612; It. art 
418; Jap. art 86; La. Rev. art 474 
et. Seq}; Mex. art. 6883. Pan: “art. $272 
Ph. art 336; P. R. §§ 340 et seq, 34385 
Que. art 387 et seq; Rom. art 474; 
Sp. art 336; Ven. art 510; Neth. art 
567; New Orleans v. Mechanics’, etc., 
Ins. Co., 30 La. Ann. 876, 1 AmR 232. 

An interest in a drug business is 
classed as a movable and is subject 
to mortgage. Strochecker v. Ramirez, 
44 Ph. 933. 

[a] Electricity is classed as mov- 
able property and may be the subject 
of hurto (larceny). U.S. v. Carlos, 
21 Ph. 558 (affirming sentence of 
Lobingier, J.). 

69. Civil codes: Arg. arts 2358 
(2324), 2359 (2825); Aust. art 291; 
Ch, /art,.o00;, -Coly-antw668s (Cora, ase 
257; Cuba art 337; Ec. art 564; Ger. 
arts 91. 92; Guat. art 507; Hond. art 
609; Nic. art 607; Pan. Canal Z. art 
6633 Per, arty458> (Ph. art 3373 UP. Re 
§ 342; Salv. art 566; Sp. art 337; Ur. 
art 423, 

70. Arg. Civ. Code art 2360 (2326): 
Par. art 2326. 


71. Civil codes: Ger. art 93; Sw. 
art 642. 

72. Arg. Civ. Code art 2361 (2327);. 
Par. art 2326. 

73. Civil codes: Arg. art 2362 
(2328); Ger. art 97; Par. art 2328. 

74 [a] “Dominium” was the 


classical Roman term for ownership. 
GalusvIns tially we 
ergo The French term is ‘propri- 


Yor later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


Civil codes: Belg. liv II tit II;. 


> 


§§ 223-295] 


Dominium, in the strict sense of the Roman law, 
was the exclusive right to the complete enjoyment 
This conception reappears in all the 
Dominium includes the jus dis- 
ponendi or right of free disposition, subject only 
to legal requirements,’7 and confers the right to 
bring revendication to recover the property from 
anyone who unlawfully detains it."§ 
property such as the product of talent and genius 
Dominium of immovables 
extends to the air above and to the soil below, 
Dominium is in- 
violable except for some purpose of proved public 


of a res.75 
modern codes.7® 


belongs to its authors.’® 


subject to police regulations.*? 


Dom. lipstt tit Ll Pr. lib IL: tit LL; 
Hay. art 448 et seq. 

{c] The Italian term is 
eta.” Civ. Code lib II tit IT: 
The Portuguese term is “‘pro- 
priedade.” Civil codes: Braz. art 
524 et seq; Port. art ‘381 (4). 

{e] he Spanish term (1) is “pro- 
priedad.” Civil codes: Bol. art 544; 
Cuba art 348; Hond. art 613 et seq; 
Nic. art 615; Pan. art 337 et seq; Ph. 


“propri- 


art 348; P. R:-§ 354;-Sp. art 348; 
Ven. lib II tit If. (2) But “proprie- 
dad” is used interchangeably with 


“dominio” in some codes. Civil codes: 
Chriart 7582: Col, art 6695 °C. R. ‘art 
264; Ee. art 571; Guat. art 513; Hond. 
art  6lo> Pan. Canal Z. art 669;>Per. 
art 460; Salv. art 568; Ur. art 486. 

75. Phillimore Rom, Priv. L. 
(1863) p 138. Compare Austin Jur. 
p 817. 

“The rights of use, enjoyment, and 
disposal are said to be the three ele- 
ments of property in things. They 
constitute the jura in re. The right 
of a lessee is not a real right, i. e. a 
jus in re. In other words, the iessee 
does not hold one of the elements of 
property in the thing. His right is 
a jus ad rem, a right upon the thing.” 
In re Morgan R., etc., Co., 32 La. Ann. 
STL 875k 

76.. Civil codes: Arg. art 2540 
(2506) (dominium is the real right in 
virtue of which a thing is subject to 
the will and act of a person); Belg. 
art 544; Bol. art 289; Braz. art 524; 
Ch. ‘art 582;°Col. art ‘669; C.. R. art 
264; Cuba art 348; Dom, art 544; Ec. 
art 571; Fr. art 544; Ger. art 903; 
Guat. art 513; Hay. art 448; Hond. art 
613 et seq; It. art 436; Jap. art 206; 
La. Rev. art 488 et seq; Mex. art 729; 
Neth. art 625 et seq; Nic. art 615; 
Pan. art 337; Pan. Canal Z. art 669; 
Per, art 460; Ph. art 348; P. R. § 354; 
Que, art 406; Rom. art 480; Salv. art 
568;. Sp. art 348; Sw. art 641 et seq; 
Ur. art 486; Ven. art 523 et seq. 

77..--Civil: codes: | :Arg.. art 2547 
(2513); Belg. art 587; Bol. art 283; 
Cc. R. art .264 -.(3); Dom. art’ 537; Ee. 
art 571; Fr. art. 537; Ger. art 903; 
Guat. art 514 (3); Hay. art 441; Jap. 
art 206;, La. Rev. art..484; Mex. art 
729; Neth. art 583; Nic. art 616; Per. 
art 461 (3); Ph: art 348; P. Re § 354; 
Que. arts 399, 406; Rom. art 475; 
Salv. art 568; Sp. art 348; Sw. art 641; 
Ur. art 487 (6); Cuba art 348; Hond. 
art 613; Pan. art 337. ; 

[a] Jus disponendi (1) can be ex- 
ercised by no one but the proprietor. 
Tolentino v. Paraiso, 34 Ph. 609; Cid 
v. Peralta, 24 Ph. 142; Ranjo v. Sal- 
mon, 15 Ph. 436; Cleto v. Salvador, 11 


Ph, 416. (2) Jus disponendi applies 
to equity of redemption. Gomez v. 
La Germinal, 37 Ph. 691. 

78. Civil codes: Arg. arts 2547 


(2513), 2572 (2758) et seq; Cuba arts 
348, 349; Guat. art 514 (2); Pan. arts 
337, 338; Per. art 461 (2); Ph. arts 
348, 349; Port. art 354; Sv. arts 348, 
349; Ven. art 526; Py R. §§ 354, 355; 
Cid y. Peralta, 24 Ph. 142; Perez v. 
Cortes, 15 Ph. 211; De» Guzman v. 
Rivera, 4 Ph. 620; Emmanuel v. Peo., 
T.Pa Rw 216; 

Plaintiff in such an action must 
prove dominium of. the identical prop- 
erty. De la Cruz v. Nino, 18 Ph. 284; 
Salacup v. Rambac, 17 Ph, 21; Belen 
v. Belen, 13 Ph. 202; Sison v. Ramos, 
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Intellectual 


ables found on 


13 Ph. 54. 

79H Civil Veodest(C. VReviart. 275% 
Cuba art 428; Ec. art 573; Ph. art 428; 
Salv. art 570; Sp: art 428; Ur. art 
491; Ven. art 524; Hond. art 615. 

80. Civil codes: Arg. art 2552 
(2518); Belg. art 552; Braz. art 526; 
C. R.-art 505; Cuba art 350; Dom. 
art) 5525 (er; art 652; Ger, art 905; 
Hay. art 457; Hond. art 614; It. art 
440; Jap. art 207; La. Rev. art 505; 
Mex. arts 731, 732; Neth. art 626: 
Nic.) arti 618; Pan.vart 3395: Ph. art 
350; P. R. § 357; Que. art 552; Rom. 
arts 489, 490; Salv. art 569; Sp. art 
350; Sw. art 667; Ven. art 527; Bol. 
art 297, 

81. Civil codes: Arg. art. 2545 
(2511); Belg. art 545; Bol. art 290; 
Cuba art 349; Dom. art 545; Fr. art 
545; Hay. art 449; It. art 438; La. 
Rev. art 497; Mex. art 730; Neth. art 
625; Nic. art 617; Pan. art 338; Per. 
art 462; Ph... art) 349;, Ph: Bill (Act 
Coner: July 1, 1902) § 5; PB. R. § 355; 
Que. art 407; Rom. art 481; Sp. art 
349; Ur. art 492; Ven. art 525. 

The courts and not municipal au- 
thorities must determine whether ex- 
propriation of cemetery land for a 
public road is necessary. Manila v. 
Chinese Community, 40 Ph. 349. 

{a] An act prohibiting the slaugh- 
ter of carabaos fit for ‘agricultural 
work or for draft purposes” does not 
effect the: appropriation of private 
property. U.S. v. Toribio, 15 Ph. 85, 
87 


Anglo-American law see Constitu- 
tional Law 12..C.-J;-p° 1193 et. seq; 
Eminent Domain 20 C. J. p 513 et seq. 


2. See infra §§ 225-240. 
83. See infra §§ 231-236. 
84 See infra §§ 241-244. 


85. Abdy & Walker Inst. Justinian 
(1876) 82. 

“Those who are unfamiliar with the 
history of jurisprudence are not 
likely to look upon these ‘natural 
modes’ of acquisition as possessing, 
at first sight, either much speculative 
or much practical interest. The wild 
animal which is snared or killed by 
the hunter, the soil which is added 
to our field by the imperceptible de- 
posits of a river, the tree which 
strikes its roots into our ground, are 
each said by the Roman lawyers to 
be acquired by us naturally. The 
older jurisconsults had doubtless ob- 
served that such acquisitions were 
universally sanctioned by the usages 
of the little societies around them, 
and thus the lawyers of a later age, 
finding them classed in the ancient 
Jus Gentium, and perceiving them to 
be of the simplest description, a]- 
lotted them a place among the ordi- 
nances of Nature.” Maine Anc.:L. p 
237. ‘Property might bef acquired 
by what in Roman law was termed 
occupation, but such acquisitions only 
rarely occurred.” Tomkins & Lemon 
Gaius (London, 1869) p 231. 

g6. Civil codes: -Arg. art 2559 


/(2525) et seq; Belg. arts 713-717; Bol. 


art 439 et seq; Cal. § 1000; Ch. lib IT 
tit IV; Col. art 685 et seq; C. R. art 
485 et sea; Cuba lib III, tit I; Dom. 
arts 718-717; . Ec. lib» II. tit -1V; 
Fr. arts 713-717; Ger. arts 937 et, sea, 
958 et seq; Guat. lib II tit V; Hay. 
arts 574-577; Hond. lib: II tit V;: It. 
arts 711-719; La Rev. art 3421; Mex. 
art 709 et seq; Nic. art 655 et seq; 


'686 et seq; 
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utility and upon proper compensation.*! 

[§ 224] 2. Acquisition—a. In General. Dominium 
may be acquired originally—that is, for the first 
time—as by occupancy and possession®? ‘or pre- 
seription;®® or it may be derivative when trans-’ 
ferred from another.*4 

[§ 225] b. Original or Natural—(1) Occupatio. 
Under the Roman law, occupancy was ‘‘the first 
natural title’’®> and it is still given a place in 
the modern codes.*° 
session, with. dominical intent, of res nullius—that 
which belongs to no one,®’ as wild animals,’§ valu- 


It results from taking pos- 


the seashore or other place not 


Pan. lib II tit III; Per. lib II § II 
titel; seh lib Lh tities Pam mbpic: LEE 
tit ly Ports Pt Th dib by tit liedOue: 
arts 584-588; Rom. arts 644-649; 
Salv. lib II tit IV; Sp. lib III tit I; 
Ur. lib TH -tit I; Ven: dib: TID tit al; 
Pan. Canal Z. art 685 et seq. : 

87. [a] Roman law.—Res. nullius 
occupanti cedit. Sohm Rom. L. (3d 
ed)-p 311. ' 

[b] Civil codes: Arg. art 2559 
(2525) (restricted to movables); 
Cuba art 610; Ec. art 595; Guat. art 
542; Hond. art 660; Mex. art 709 et 
seq;'Nic.,art 655; Pan. art 345; Per. 
art 5479.5."Ps) arts 610s.) Patek, S) (els 
Port. art 383;,Salv. art 587; Sp. art 
610; Sw. art 718; Ur. art 706; Ven. 
art 788; Ch. art 606; Col. art 685; 
Cc. R. art 485; Pan. Canal Z. art 685, 
And see citations in preceding 
note. ‘ 

[ec] “Occupancy is the advisedly 
taking possession of that which at 
the moment is the property of no 
man, with the view (adds the techni- 
cal definition) of acquiring property 
in it for yourself. The objects which 
the Roman lawyers called res nullius 
—things which have not or have 
never had an owner—can only be as-: 
certained _ by enumerating them. 
Among things which never had an. 
owner are wild animals, fishes, wild 
fowl, jewels disinterred for the first 
time, and land newly discovered or 
never before cultivated. Among 
things. which have not an owner are 


moveables which have been aban-. 


doned, lands which have been de-. 
serted, and (an anomalous but most 
formidable item) the property of an 
enemy. In all these objects the full 
rights of dominion were acquired by 
the Occupant, who first took posses- 
sion of them with the intention of 
keeping them as his own—an inten- 
tion which, in certain cases, had to 
be manifested by specific acts. It is 


mot difficult, I think, to understand 


the universality which caused the 
practice of Occupancy to be placed 


‘by one generation:of Roman lawyers 


in .the Law common to all Nations, 
and the simplicity which occasioned. 
os i patie ae fate and by another to the 
aw o ature.” Maine Anc. L. 
238, (2395 4; rake 
Property is not abandoned so long 


as spes recuperandi continues. U.S. 
v.. Rey, 8 Ph. 500. 
(88. Civil codes:: Arg. art 2561 


(2527); Ch. art 607 et seq; Col.! art 
C, R. art 488 et seq; 
Cuba arts 612, 613; Ee. art. 596 et 
seq; Ger. art 960; La. Rev. art 3416; 
Mex. art 741 et seq; Nic. art 656 et 
seq (where the subject is worked out 
elaborately); Pan. art 346 et seq; 
Pan. Canal Z. art 686 et seq; Per. art 
481 et seq; Ph. art 610 et seq; P. R. 
SST CLO N620; (Port. ete Lilib. iti cane 
e II; Salv. art 588 et sea; Sp. arts 


'612,.618; Sw. art 719; Ur. art 708 et 


seq; Ven. art 788 et seq; Hond. art. 
661 et seq. 

[a] Roman law.—‘Wild beasts, 
therefore, and birds and fish ...as 
soon as they are caught by anyone, 
become, his at once by the jus gen- 
tium.”’ \Justinian: Inst. II (1), (12). 

{b] Animals fere nature.—“We 
are the more readily inclined to 
confine possession or occupancy of 
beasts fere nature, within the limits 
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privately owned,®® hidden treasure, such as money 
and jewelry, which goes generally to the finder, at 
least in part,9® and newly formed land.°* 

[§ 226] (2) Usucapio—(a) Possession—aa. Na- 
Closely connected with occupancy is posses- 
sion which is a source of dominium over property 
neither reg nullius nor abandoned by the former 


ture. 


owner.°? 


Possession is the exclusive holding of a corporeal 
Of incorporeal property, it is declared, 


thing.®8 


prescribed by the learned authors 
above cited [Justinian, Puffendorf, 
Bynkershook, Barbeyrac and Gro- 
tius] for the sake of certainty, and 
preserving peace and order in _So- 
ciety. If the first seeing, starting, 
or pursuing such animals, without 
having so wounded, circumvented or 
ensnared them, so as to deprive them 
of their natural liberty, and subject 
them to the control of their pursuer, 
should afford the basis of actions 
against others for intercepting and 
killing them, it would prove a fertile 
source of quarrels and _ litigation.” 
Pierson v. Post, 3 Cai. (N. Y.) 175, 
179, 2 AmD 264. 

89. [a] Roman 
Inmst/ EE 14), G8). 

{b] Civil codes: 
(2527); Belg. art 717; 
Col. art 699; Cuba arts 615-617; 
Dem: art 71% Be. art’ 6135. Kr. art 
717; Ger. art 965 et sea; Guat. art 
561; Hay. art 577; Hond. art 678 et 
seq; It. art 719; La. Rev. art 3220; 
Nic. art 692 et seq; Per. lib II § II 
tit ITI; Ph. arts 615-617; P. R. 8§8§ 
622-624; Que. art 588; Salv. art 605; 
Sp. arts 615-617; Ur. lib III tit I 
e Il; Pan. Canal Z. art 699. 

90. [a] Roman law.— Justinian 


imsts BL CMe 639): 

[b] Civil codes: Arg. arts 2584 
(2550), 925938 _-(2559),) (2595. ~ (2561), 
259% (2563); Belg. art 716; Bol. art 
441; Ch. art 625 et sea; Col. art 700 
et seq; Cuba arts 351, 352; Dom. art 
716; Ec. art 614 et seq; Fr. art 716; 
Guat. art 562 et seq; Hay. art 576; 
Hond. art 679 et seq; It. art 714; 
La. Rev. art 3423; Mex. art 759° et 
seq; Nic. arts 619, 702 et sea; Pan. 
art 340 et sea; Pan. Canal Z. art 700 
et seq; Per. arts 522-525; Ph. arts 
SHL 8525 Ps Re $$) 35813595 Port. Pt. 
lib LE tits Lil §> T1ts) Que: art5386); 
Rom. art 649; Salv. art 606 et seq; 
Sp. arts 351, 352; Ur. art 720 et sea; 
Ven. art 791 et seq. 

[c] In Switzerland treasure trove 
belongs to the owner of the iand, or, 
if of considerable scientific value, to 


law. — Justinian 


Arg. art 2561 
Ch) art %624; 


oe canton. Civ, Code arts 723, 
724. 
[d] But in Japan finder and owner 


of the treasure share equally, and if 
the “owner cannct be found the finder 
acquires the whole. Civ. Code art 


91. ‘When an island rises in the 
sea (a rare occurrence) it belongs to 
the first occupant.’ Justinian Inst. 
II (1), (22). Such instances occurred 
in Japan following the earthquake of 
Sept. 1, 1923. Islands formed in 
navigable rivers and waters adjacent 
to the coast belong to the state. 
Civil codes: Belg. art 560; Cuba art 
371; Dom. art 560; Ec. art 586; Fr. 
art 560; Guat. art 623; Hond. art 
625; It. art 457; La. Rev. art 512; 
Mex. art 801 et seq; Nic. art 642; 
Pan arte;ssss Pera fart. 1498" (Ph: 
art 371; Que. art 424; Rom. art 499; 
Salv. art 578; Sp. art 371; Ur. art 754: 
Ven, art 544; Banatao v. Dabbay, 38 
Ph. 612, 618. 

“The plaintiffs’ predecessors were 
the first to appropriate the new 
island; there is no evidence as to the 
width of the eastern and western 
branch of the river at the time the 
island was formed; nor as to who 
were the opposite riparian owners. 
Nor does it appear that any person 
claimed Fugu or any part of it, as 
riparian owner. The island was evi- 
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to have existed 


been continuous 
a predecessor ;°° 
dently treated as part of the public 
domain, and. the plaintiffs are there- 
fore to be considered as having ac- 
quired their title from the govern- 
ment.” Banatao v. Dabbay, supra. 
92. “As against strangers, the 
right founded on possession has the 
incidents of ownership and is trans- 
missible according to the nature of 
the subject matter; we may say 
compendiously that possession is a 
root of title.’ Sir Frederick Pollock; 


F oseneaen in Com. L.( Oxford, 1888) 
p 22. 
{a] Origin—‘‘There is no _ prin- 


ciple in all law which the moderns, 
in spite of its beneficial character, 
have deen so loath to adopt and to 
carry to its legitimate consequences 
as that which was known to the 
Romans as Usucapion, and which 
has descended to modern jurispru- 
dence under the name of Prescription. 
It was a positive rule of the oldest 
Roman law, a rule older than the 
Twelve Tables, that commodities 
which had been uninterruptedly 
possessed for a certain period be- 
came the property of the possessor. 
The period of possession was exceed- 
ingly short—one or two years, ac- 
cording to the nature of the com- 
modities—and in _ historical times 


Usucapion was only allowed to ope- 
rate when possession had com- 
menced in a particular way.” Maine 


Anc. L. p 275. 

93. Tomkins & Jencken Mod. Rom. 
L. (1870) p 103 (adding that it may 
be “either consequent on a right or 

-. merely a fact independent of 


any recognized corresponding right’’). 

{a] Argentina.—‘‘There is posses- 
sion when one has an object in his 
power, for himself or for another, 
with the intention of subjecting it to 
the exercise of a property right.’ 
Civ. Code art 2385 (2351). Civil 
codes: Braz. art 485 (defining pos- 
sessor as one who exercises the 
powers of dominion); Ch, art 700; 
Cok yartiw623) CoURs art 27732 ei tart 
688; Ger. art 854; Jap. art 180; Neth. 
art 585; Pan. Canal Z. art 762; Salv. 


art 745; Belg. art 2228; Bol. art 1530; 
Dom, art 2228; Fr. art 2228; Hay. 
art 1996; It. art 685; La. Rev. art 
eeace Que. art 2192; Rom. art 

[b] Civil law and common-law 


notion of possession.—(1) “A mani- 


fest intent not merely to exclude the 
world at large from interfering with 
the thing in question but to do so on 
one’s own account and in one’s own 
name, is required in different degrees 
by the Roman Law and by the Com- 
mon Law.” In the former ‘posses- 
Sion is not easily separated from 
ownership by voluntary manual de- 
livery; whereas the common law 
seems averse to separating possession 
in law from physical custody, where 
the thing is in an ascertained cus- 
tody, and does so only in special 
cases, aS where a Servant holds on 
behalf of his master, and where 
property taken in distress or execu- 
tion is said to be in the custody of 
the law.” Sir Frederick Pollock 
Possession in Com. L. (Oxford, 1888) 
pp 17, 18. (2) Physical possession 
contrasted with legal. Mediran v. 
Villanueva, 37 Ph. 752, 761. 
94. la. Rev. Civ. Code art 3432. 


95. Civil codes: Belg. art 2228; 
Bol. art 1530; Cuba art 430; Dom. art 
2228; Er. art 2228; Guat. art 516: 


, 


[§§ 225-226 


there can be no more than quasi possession.** 
Nevertheless most modern codes recognize rights, no 
less than objects as susceptible of | possession.°° 
Only rights and objects which may be appropriated, 
however, may be subjects of possession.°° 
acquired, possession is presumed to continue in the 
same character.®*? 


Once 


An occupant’s possession, shown 
previously, is presumed to have 
and may be ‘‘tacked’’ to that of 
but the latter’s possession must 
Hay. art 1996; Hond. art 717; La. 
Rev. art 3426; Mex. art 822; Nic. art 
LU15; Pan. ‘art:415; Per: art 465" (Ph: 


art 430; P. R. § 433; Port. art 474; 
Sp... art 230; "Sw. art.ol9;-Ur..art 


646; Ven. art 760;. Ch..art. 732%. It. 
art 685; Neth. art 585; Rom, art 
1846 


“Possession is the detention or en- 
joyment of a thing or a right.” Que. 
Civ. Code art 2192. 

96. Civil codes: Cuba art 437: 
Hond..art: 732. Nic. arte 1%224;" Ban: 
art, 422 (Phe art (437-4) bole esarsoos 
Sp. art 437. 

97. Civil codes: Belg. art 2231; 
Bol. arts 1532, 1533;,Ch. art 7192-Col- 
art 780; Cuba art 436; Dom. art 2231; 


Ber art. -407;5.. Er. ant, 22312 Hay ant 
1999. Bond, art..736; Lia. Rev: are 
3446; Mex. art 827; Nic. art 1726; 


Pan. art 421; Pan. Canal Z. art 780; 
Ph, arts 4363. Pi R..§ 438 Que. ane 
2195; Rom, art 1855; Salv. art 758; 
Sp. art 436; Ur. art 629; Moulierre v. 
Coco, 116 La, 845, 41 S 113; Aringo 
v. Arena, 14 Ph. 263; Sentence Supr. 
Trib. Oct. 12, 1889; Sentence Supr. 
Trib. Dec. 6, 1882. 

“It is well settled that a tenant 
cannot change the nature of his pos- 
session by his own act, and cannot 
be permitted to dispute his lessor’s 
title as long as he continues in pos- 
session.” Davidson y. Fletcher, 130 
La. 668, 670, 58 S 504 [cit Moulierre 
v. Coco, supra; Harvin v. Blackman, 
112 La. 24, 36 S 213; Hanson v. Allen, 
37 La. Ann, 732; Williams v. Doug- 
las, 11 La. Ann. 632]. 

A lessee’S possessory acts do not 
avail him in acquiring title to the 
leased land. Pascual v. Angeles, 138 
Ph. 441. A common-law application 
of this is the rule which estops a 
lessee from questioning his lessor’s 
title. See Landlord and Tenant 35 
C. J. p 1224 et seq. 

98. Civil codes: Arg. art 4039 
(4005); Belg. arts 2234, 2235; Braz. 
art 552; Ch. arts 717, 2500; Col. arts 
778, 2521; Cuba art 1960; Dom. arts 


2234, 2235; Ec. arts 705, 707, 2482; 
Fr, arts 2234, 2235; Guat: art 524; 
Hay. arts 2002, 2003; Jap. art 186; 


La. Rev. arts 3492, 3493; Mex. art 
829; Neth. arts 1994, 1995; Pan. art 
1697; Pan. Canal Z. arts 778, 2521; 
Per; Jarty AN; Phe arte 1960 hie: yas 
§ 1861; Rom. arts 1859, 1860; Salv. 
art 756; Sp. art 1960; Sw. art 941; 
Vien. .anty (6. «Bol; tarts baGuelasine 
Que. arts 2199, 2200. 

“It has been assumed without dis- 
cussion that the law allows the ac- 
tual possessor to add to his time of 
possession the time of possession as 
owners of all of his predecessors in 
title for the purpose of completing 
the term of prescription. If the 
legislators had intended to limit the 
scope. of subdivision 1 of section 
1861 of the Civil Code to the person 
from whom the actual possessor di- 
rectly acquired the property, instead 
of saying ‘by adding to his time that 
of his constituent’ it would have saia, 
for example, ‘by adding to his time 
that of his immediate predecessor.’ 
If A possesses a property as owner 
and sells it to B and B while in pos- 
session as owner sells it to C, not 
only B, but also A, is the predecessor 
of C.. See the judgment of the Su- 
preme Court of Spain of December 21, 
1880, 44 J. 564.” Dumont v. 
Siva Registrar, 30 P. R. 268, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§§ 226-227] 


have been regular to avail the successor in acquir- 


ing title by prescription.°® 
Loss. 


it.? 
session.? 


99. Torres v. Renta, 27 P. R. 3473 
Monclova v. Rexach, 19 P, R. 413. 

fa] Spain.—‘‘It is superfluous to 
Say that in order that a successor by 
universal or singular title may avail 
himself of the time of possession of 
his predecessor, it is necessary that 
the possession by his predecessor ful- 
filled all the requirements of the law. 
This is an incontrovertible principle 
in matters of prescription; hence, if 
such requirements are not present, 
for whatever reason, the time of pos- 
session by the predecessor will not 
insure to the successor, who, never- 
theless, may acquire by prescription 
if his possession were held under 
lawful conditions and he did not 
know that there was no title in his 
predecessor, or that his own title 
was of doubtful origin; but in that 
case the time will be computed from 
the time the successor acquired the 
property and came into possession.” 
12 Manresa Comm. on Civ. Code (2d 
foeon 866 (discussing Civ. Code art 

1. Civil codes: Cuba art 460; Guat. 
art. 541; Hond. art 742 et. seq: Jap. 
art 203; Mex. arts 855, 856; Pan. art 
446; Per. art 478; Ph. art 460; P. R. 
§ 462; Sp. art 460; Ur. art 655. 

[a] What constitutes destruction. 
—‘‘We think the facts above stated 
fully sustain a finding that there has 
been no such destructive or total loss 
of the property as would justify a 
holding that the owners have lost 
possession. Doubtless the property 
has been injured by the erosive action 
of the sea. Doubtless the owners in 
order to profitably enjoy the posses- 
sion of this property will be com- 
pelled to make some relatively small 
expenditures by way of a ‘fill’ or a re- 
taining wall. But the: actual condi- 
tion of the property as it appears 
from the record makes a claim that it 
has been totally lost or destroyed 
preposterous and wholly untenable.” 
ies v. Insular Govt., 19 Ph. 223, 

2. Civil codes: Cuba art 461; Guat. 
ALCHODS + IE near «46137 moti 80 4605 
Sp. art 461; Ur. art 656. 

3. Civil codes: Cuba art 444; Hond. 
art 2274; Pan. art 430; Ph. art 444; 
P. R. § 446; Sp. art 444; Nic. arts 
897, 1715; De Worrick v. Gaco, 26 
Ph. 469; Nueva Caceres v. Director 
of Lands, 24 Ph. 485; Ayala de 
Roxas v. Maglonso, 8 Ph. 745; Colon 
v. Plazuela Sugar Co., 31 P. R. 299; 
Ortiz:v. Davila, 31 P. R. 210; Loiza 
Sugar Co. v. Calderon, 30 P. R. 285; 
aon v. Piazuela Sugar Co., 24 P. R. 
451. 

4. Civil codes: Cuba art 446; Pan. 
art 4325- Ph? art 446:"P.. Ri '§ 443; 
Sp. art 446; De Guzman v. Rivera, 
4 Ph. 620; Iturrino v. De Jesus, 31 
PY R771; Arroyoryv. Bruno, 23°P. RR. 
757; Quintero v. Sosa, 18 P. R. 238; 
introns v.,Cruz, 7 Po Re 119: 

“Every right must be respected by 
all, and possession, as a right, even 
when exercised only; is entitled to the 
same respect. Hence the provision of 
the first part of article 446. If such 
respect is not observed the law will 
enforce it. Want of respect is con- 
strued to mean acts which disturb 
and molest the possessor, which may 
consist of a mere threat of dispos- 
session or dispossession itself. This 
is why the second part of article 446 
provides that the possessor shall be 
protected (maintained) or reinstated 
in such possession. How? By the 
means established in the laws of pro- 


Possession is lost by abandonment or de- 
struction of the subject matter, its transfer, or 
another’s possession for one year.* 
movable’s whereabouts is not equivalent to loss if 
it is actually where the possessor may control 
Acts merely tolerated have no effect on pos- 
Possession must be respected, protected, 
and restored if unlawfully taken away. 
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[§ 227] bb. Forms—(aa) Natural and Civil. 
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The 


civil law recognizes various forms of possession, 


Ignorance of a 


cedure. It should be noted that it 
does not say by means of interdicts 
to retain and recover, but in general 
by the means established by the 
laws of procedure.” 4 Manresa 
Comm. on Civ, Code (2d ed) p 205. 
Injunction to prevent trespass was 
denied where annoyance was slight 
and repetition not threatened. Garcia 
v. Rodriguez, 27 P. 284. 

5. Civil codes: Bol. art 1531; Cuba 
art 430; Guat. art 516; La. Rev. art 
3427; Per. art 466; Ph. art 430; P. R. 
§ 433; Sp. art 430. 

[a] Civil and common law com- 
pared.—‘*‘From the authorities above 
cited it will be seen, that the Mexi- 
can law, adopting the principles of 
the Institutes and Pandects of Jus- 
tinian in relation to possession, does 
not differ materially from the laws 
of France and Louisiana, which have 
also derived their doctrines on this 
subject from the same _ original 
source. Neither does it differ essen- 
tially from the common law rules 
concerning possession. The natural 
possession, the actual and real pos- 
session, the possession in fact, 
spoken of in the authorities cited, 
appear to be but other names for 
what is termed in the common law, 
actual possession; and the civil pos- 
session, the possession by the mind 
or intention or will, appear to be but 
different forms of expression for the 
constructive possession of the com- 
mon law—that is, a possession, not 
actual and corporeal, and readily 
manifest to all people, but one which 
is to be made out through a deduc- 
tion of title and by a process of rea- 
soning, It must, however, be ob- 
served, that the lines and colors of 
the different species of possession, 
whether in the civil or the cofmmon 
law, so intermingle and blend to- 
gether, according to the infinite 
variety of circumstances, that it is 
quite impossible to frame any general 
rule or precise definition by which the 
character of each successive case, as 
it arises, can be readily and accu- 
rately determined.” Sunol v. Hep- 
burn, 1 Cal. 254, 267. But in Ellis v. 
Prevost, 13 Iua. 230, 238, the concep- 
tion is strongly criticized by Rost, 
J., who said: “The distinction be- 
tween civil and natural possession, 
has been one of the cardinal uncer- 
tainties of the jurisprudence of 
modern times, and this arose from 
the fact, that it was peculiar to the 
Roman law, and that with us it isa 
distinction without a difference. By 
the law of the Twelve Tables, the 
Roman citizen who had possessed 
lands during two years, and movy- 
ables during one year, became the 
irrevocable owner of them, by a mode 
of acquisition called in the language 
of the law usucapio. Civil posses- 
sion, was that which united all the 
requisites of the law, for that mode 
of acquiring property; and it was so 
named, on account of the peculiar 
effects which the civil or national 
law, emanating from the Twelve Ta- 
bles, attributed to it. All other pos- 
sessions were held to be of an in- 
ferior degree, and were called, in 
contradistinction, natural. The usu- 
capio was not retained in the institu- 
tions of modern nations, but the com- 
mentators of their laws preserved the 
verbal distinction, after the founda- 
tion upon which it rested had ceased 
to exist, and created thereby great 
confusion and uncertainty; almost 
each of them adopted a different defi- 


and primarily natural and civil.® 
sion requires corporeal detention such as the oc- 
cupancy of a house or the custody of a movable.® © 

Civil possession, on the other hand, may con- 
tinue after the occupant leaves the building or the 
custodian releases the movable, provided ‘the in- 
tent to abandon possession does not exist,’ although, 
under some codes, it must be coupled with the in- 


Natural posses- 


nition, and drew from them different 
and adverse doctrines. The jurists 
who prepared our Codes, to make as- 
surance doubly sure, have made the 
legislature give us two definitions of 
civil possession, instead of one, and 
those two definitions are contradic- 
tory, and alike inconsistent with the 
textual dispositions of our laws on 
the subject of possession.” 

Where two civil possessions con- 
flict, priority must settle it. John T. 
Moore Planting Co. v. Morgan’s 
Louisiana, ete., R., ete., Co., 126 La. 
840, 53 S$ 22. Kind of possession 
must be alleged in seeking injunction 
to protect it. Gonzalez v. Collazo, 14 
P. R. 825. Possession through man- 
Si eerot Redinger v. Crespo, 18 P. R. 


6. (Civil codes: Guat. art 516; La. 
Rev. arts 3428, 3430; Per. art 466; 
Sufiol v. Hepburn, 1 Cal. 254, 266. 

“Such a possession in its nature 
must be visible, open, and public.” 
Albert Hanson Lumber Co., Ltd. v. 
Baldwin Lumber Co., Ltd., 126 La. 
347, 353, 52 S 537, 

7. [a] Roman law. — Phillimore 
Rom. Privy. L. (1863) p 118; La_ Rev. 
Civ. Code arts 3429, 3431; Sufiol Vv. 
Hepburn, 1 Cal. 254, 266. 

[b] Doctrine.—(1) “THES prevailing 
theory is that of Savigny who re- 
garded possessio civilis as_ that 
which leads to usucapio; posseSsio 
naturalis being every other kind... . 
Savigny has presented a tabulated 
form in which he denotes very clearly 
his ideas upon this point (Recht des 
Besitzes, 131). Thibaut’s theory, 
which has found numerous defenders, 
is that by possessio civilis it is to be 
understood that possession which en- 
titles the possessor to avail himself 
of the interdicts; whilst possessio 
naturalis is the holding of a thing 
in the name of a third party.... The 
third view is that in which the divi- 
sion of possession is derived not 
from its operation but from the fun- 
damental notion of possession itself. 
In the views of both Savigny and 
Thibaut, the effect and operation of 
the possession is regarded. Von 
Vangerow is of opinion that both 
Savigny’s and Thibaut’s views are 
fancied and that the real test which 
decides the nature of possession is 
the existence of the animis rem sibi. 
habendi. Where there is animus 
domini the possession is civil; where 
this does not exist, the possession is 
natural. When, however, the animus 
domini is not legally possible [as 
when a slave holds anything] the 
possession is only natural.” Tomkins 
& jJenckens Mod. Rom. L. (1870) 
p 102. (2) “The owner of real estate 
has the civil possession, either when 
he himself is physically in occupation 
of the property, or when another 
person who recognizes his rights as 
owner is in such occupancy. Let us 
suppose that the owner sells a tract 
of real estate. The purchaser, by 
virtue of that sale, does not imme- 
diately acquire the possession. The 
only direct transmission of posses- 
sion is that which is brought about 
by operation of law upon the death 
of the opponent. (Art. 440.) The 
purchaser can acquire the possession 
by the acts and legal formalities es- 
tablished for the purpose of acquir- 
ing such right. (Art. 438.) One of 
these formalities is that which is pre- 
scribed by Title XIII, book 3, of the 
Law of Civil Procedure in question. 
The nossession which is mentioned 
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tent to claim dominium.® 


[§ 228] (bb) Regular and Irregular. ‘Possession 
is also classified as ‘‘regular’’ and 
Regular or legitimate possession is that which was 

~ aequired bona fide and is accompanied by. just or 


proper title.1° 


Bona fides, in this connection, is defined as the 
possessor’s belief in the validity of his grantor’s 
The belief may be erroneous.'* 
sion is presumed to be bona fide.1® 

Just or proper title means one good on its face 
or which the holder has no reason to question, 
or which suffices to transfer the dominium.'® 
against a registered title there can be no acquisi- 
tive prescription of immovables or real rights ex- 


title.t 


in said title is the same possession 
mentioned in the Civil Code; that is, 
the possession which includes occu- 
pation. The object of the proceeding 
is to confer upon the petitioner that 
occupation. This can be done in two 
ways. If the real estate is vacant, 
the purchaser can without difficulty 
.be placed in possession of it. The 
judicial proceeding clothes the act 
with more solemnity and the proof 
of the same is better preserved than 
if the purchaser should take posses- 
sion by himself. If the real estate 
is found in the actual possession of 
a third person, and that third person, 
upon being so requested by the offi- 
eer of the court, recognizes the pur- 
chaser as the owner, the latter ac- 
quires the complete civil possession, 
because, although he himself does 
not actually occupy the real estate, 
there is another person who does so 
in his name.” Repide v, Astuar, 2 
Phi) Thi, 762: : 

8. Civil codes: Cuba art 430; Hond. 
art 742°Ph. art 4303'P.'R..§ 433% Sp: 
ae 430; Cruz v. De Leon, 21 Ph. 199, 

9. Civil codes: Ch. art 702; Col. 
art 764; Ec. art 690; Pan. Canal Z. art 
764; Salv. art 747; Hond. art 719. 

10. Civil codes: Ch. art 702; Col. 
art 764; Ec. art 690; Pan. Canal Z. 
art 764; Salv. art 747; Hond. art 719. 

1l.- Civil’ codes: -Arg. 
(4006); Ch. art 706; Col. art 768; 
Cuba art 1950; Ec. art 694; Guat. art 
517; Hond. art 723; Mex. art 830; 
Pan. art 1687; Pan. Canal Z. art 768; 
Per; art 467; Ph. art 1950; «Pu R. 
§ 1851; Port. art 476; Salv. art 750; 
Sp. art 1950; Ur. art 1207; Ven. art 
777; Nic. art 1718; Abella v. Antu- 
nano, 14 P. R. 485. 

“Inasmuch as section 2 of the Civil 
Code declares that ignorance of the 
law does not excuse non-compliance 
therewith, it is a logical legal conse- 
quence that one who does not comply 
with the laws wilfully violates them 

‘and, therefore, does not act in good 
faith. And this is what occurred in 
this case, for as Tom&s Quifiones 
knew from the law that in order to 
give the court jurisdiction of the 
persons sued by him in the action of 
1905 it should appear that the sum- 
mons had been served by .the mar- 
shal, or by another person who had 
no interest in the suit and was more 
than eighteen years of age, in fail- 
ing to comply with these requisites 
he did not act in good faith.” Lopez 
v. Quifiones, 30 P. R. 317, 326: 

12. Civil codes: Col. art 768; Pan. 
Canal Z. art 768; Ch. art 706; Hond. 
art 723. 

“A person who believes that he ac- 
quired the property from one who 
was the owner of it and capable of 
transferring its ownership, or a per- 
son who is not aware that there ex- 
ists in his title, or in the manner of 
acquiring it, any flaw invalidating 
the same, is 
Consequently, good faith is compati- 
ble with a title invalidated by a de- 
fect, provided the possessor is not 
aware of the existence of such de- 


a bona fide possessor, 
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[§§ 227-231 


cept by virtue of another registered title.*¢ 


ey 


irregular.’’? 


irregular possession is that which lacks one or 
both ingredients of regularity.’ 

[§ 229] (cc) Open and Clandestine. 
is open when it is maintained publicly and no- 


Possession 


toriously; when concealed from other interested 


Posses- 


parties it is clandestine,'* and confers no rights.’? 
[§ 230] (dd) Pacific and Violent. Possession 1s 
pacific when acquired peaceably and without force; 


when acquired by force, either actual or threat- 


As 


fect or believes that it does not ex- 


ist.” Martorell v. Ochoa, 26 P. R. 
625, 637. 

[a] Philippines.—(1) Arriola wv: 
Gomez de la Serna, 14 Ph. 627. (2) 
But it must be well founded. San- 
tiago v. Cruz, 19 Ph. 145. 

13. Civil codes: Arg. art 4042 


(4008); Belg. art 2268; Ch. art 707; 
Col. arts 769, 2531 (2); C, R. art 286; 
Cuba art 434; Dom. art 2268; He. art 
695; Fr. art 2268; Guat. art 649; 
Hay. art 2035; Hond. art 724; Jap. 
art 186; La. Rev. art 3481; Mex. art 
833; Neth. art 2002; Nic. art 1720; 
Pan. art 419; Pan. Canal Z. arts 769, 
2531 (2); Per. art 541; Ph. art. 434; 
P. R. § 487; Port. .art 478; Que. art 
2202; Rom. art 1899; Salv. art 751; 
Sp. art 434; Ur.. art 1207; Ven. art 
778; Wilfert v. Duson, 131 La. 21, 58 
S 1019; Sideco v. Pascua, 13 Ph, 342; 
Gabriel v. Bartolome, 7 Ph. 699; 
Gonzalez v. Collazo, 22 P. R. 576; Sen- 
tence Supr. Trib. Oct. 20, 1870, Sen- 
tence Supr. Trib. Oct. 15, 1885. 

14. [a] California.—‘‘Let us as- 
certain what is understood, in Mexi- 
can law, by the terms just title, and 
holding in good faith, ...A possessor 
in good faith, is he who, by a just 
title, such as sale, gift or legacy, has 
acquired a thing from one whom he 
believed to be the owner, or to have 
the right to sell it. (Escriche, Dic. 
de Leg. Art. ‘Poseedar de buena fe,’ 
1 Feb. Tapia, 232); and believing, at 
the same time, that he who sold it 
had the power or faculty of selling. 
(Escriche, as last cited.) The pos- 
sessor in bad faith, is he, who has 
under his control a thing which be- 
longs to another, with the intention 
of appropriating it to himself, with- 
out a title which is translative of 
dominion, and he who holds a thing 
by virtue of a regular title (titulo 
legitimo), but derived from a person 
who he knew had not the power to 
sell it. (Escriche, Dic. de Leg. Art. 
‘Poseedor de mala fe.’) And one of 
the instances put of a possession in 
bad faith, is where one has acquired 
a thing in contravention of the laws. 
(Escriche, as last _ cited.) The 
amount of this is, that, if the title be 
regular and fair on its face, and the 
purchaser had no reason to suppose 
that the vendor had not the capacity 
to convey, the possession is under 
just title and in good faith; but, if 
the title be defective on its face, or 
the purchaser knew that the vendor 
lacked the capacity to sell, the pos- 
session is not in good faith, nor un- 
der just title. Or, to express the re- 
sult in common law language, if the 
title be colorable, it may be adduced 
to show possession of land, beyond 
the actual occupation, and to the ex- 
tent of the boundaries mentioned in 


the deed.” Sufiol v. Hepburn, 1 Cal. 
254, 272, 278. 
{b] Gouisiana.—Sandoz v. Gary, 


11 Rob, 529. ; 

{c] A tax deed, although defec- 
tive, is a “title’ within the meaning 
of this requirement. Michel v. 
Stream, 48 La. Ann. 341, 19 S 215, 

15. Civil codes: Arg. art 4044 


ened, it is violent,?° and confers no rights.** 

[§ 231] (b) Prescription—aa. Nature. 
tion is a process by which rights are acquired or 
obligations released.?2, It may be availed of by any- 
one interested, even though the debtor or possessor 


Preserip- 


(4010); Cuba, art 1952; Hond. art 
720; Mex. art 1080; Pan. art 1689; 
Bh. arti19be., Poh. § 18635 Sp. are 
1952; Ur. art 693. 

“In order that the title may be 
colorable it is not necessary that it 
actually transfers the ownership or 
property right, but that it is sufficient 
to transfer it although it may con- 
tain a defect which invalidates it. 
And this is necessarily so, because if 
under the name of color of title, 
which the law requires for prescrip- 
tion, is meant only a title clothed 
with all the internal and external 
requisites necessary for the real and 
actual transfer of ownership, pre- 
scription would be superfluous as a 
means of acquiring ownership.” 
Martorell: v.. Ochoa, 25.P. R. 707, 711: 

[a] A possessory information af- 

fords a just title. Arcenas v. La- 
serna, 27 Ph. 599; Inchausti v. Com- 
manding Gen., 6 Ph. 556. 
a Lbd i Burchase: (>. ynaiS" 2 ea 8 
just title within the requirements 
of law.” Picart v. De Leon, 22 P. R. 
553, 559. (2) Purchase at public 
sale gives a “just title.’ Doliendo 
v. Biarnesa, 7 Ph. 232. ’ 

[c] “& putative title (1) is not 
sufficient.” Arg. Civ. Code art 4045 
(4011); Hond. art 721 (4). (2) Ap- 
plicant’s grantor held to have been 
without a true and valid title and 
hence to have acquired no prescrip- 
tive rights. Wolfson v. Reyes, 8 Ph. 
364. (3) A deed executed by minors 
does not confer a just title. Car- 
mona v. Cuesta, 18 P. R. 178. 

16. Civil codes: Ch. art 2505; Col. 
art 2526; Pan. Canal Z. art 2526. 

LY... Civil, codes: .Ch.-art_.708;) Col. 
art 770; Ec. art 696; Pan. Canal Z%. 
art 770; Salv. art 752; Hond. art 725. 

18. Civil codes: Ec. art 701; Guat. 
art 523 et seq; Hond. art 730; Mex. 
art 1085. 

19. Civil codes: Nic. art 1782; Ven. 
art 765; Hond. art 726; Ortiz v. Da- 
Vila, s1eb. LR 220. 

20. Civil codes: Ec. art 698; Guat. 
art 620 et sea; Hond. art 727. 

21., Civil » codes:. . Guat), art 520+ 
Mex. arts 861, 1083; Neth. art 1993; 


Port. art: 5621; “Wen. art. 765; Hond, 
art 726. 
22. Civil codes: Arg. art 898% 


(3947); Belg. art 2219; Bol. art 15123; 
Dom. art 2219; He. art 2474; Fr. art 
2219; Guat. art 629; Hay. art 1987; 
It. art 2105; La. Rev. art 3457; Mex. 
art 1059; Neth. art 1983; Nic. art 868; 
Per. art 526; Port. art 505; Que. art 
2183; Rom. art 1837: Hond. art 2263; 
Salv. art 2231. 

“Prescription is defined by civilians 
to be a ‘right by which a mere pos- 
sessor acquires the property of a 
thing which he possesses by the con- 
tinuance of his possession during the 
time fixed by law. The prescription 
by which debts are released, is a 
peremptory and perpetual bar to 
every species of action, real or per- 
sonal, when the creditor has been 
silent for a certain time without urg- 
ing his claim.’ So that the difference 
between statutes of limitation, as 
they are known to Courts of common 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§§ 231-232] 


may have renounced it; but the court cannot invoke 
it sua sponte.?? Prescriptive rights acquired by one 
cotenant accrue to the benefit of all.*4 

[§ 232] bb. Kinds—(aa) Acquisitive or Positive— 
aaa. In General. Prescription is acquisitive or posi- 
tive when it results in the acquisition of property 
Thus possession for a specified period, 
under certain conditions, ripens into title by pre- 
It seems that mere civil possession will 


or rights.?5 


seription.?® 
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possession.?? 


not suffice for acquisitive prescription; there must 


law, and the law of prescription, 
consists in this: That the one con- 
fers:a right, and the other takes away 
a remedy.” Billings v. Hall, 7 Cal. 


» 4, 

fa] Distinctions.— ‘‘The essence 
of prescription is that the party who 
invokes it as a remedy, thereby ac- 
quires the ownership of property or is 
thereby. discharged from a debt or 
obligation. Now in the contract 
herein assailed by the revocatory 
action, the defenaants can acquire 
no property or be discharged from no 
debt or obligation by and through 
the lapse of one year which they 
plead in bar of plaintiff's action.” 
Ashbey v. Ashbey, 41 La. Ann. 102, 
109,.5 S 539. 

{b] Prescription distinguished from 
limitation of actions.—(1) Gonzalez 
v. San Juan Light, etc., Co., 17 P. R. 
115. (2) “The prescription of an 
action and the acquisitive prescrip- 
tion of ownership cannot and should 
not be confounded. They are two 
different and distinct things, although 
equally transcendent, being of iden- 
tical result and effect.”” Bargayo v. 
Camumot, 40 Ph. 857, 866. (3) “With 
real property, however, it is different. 
Section 40 bars the owner’s remedy 
after ten years, and section 41 vests 
in the adverse possessor after the 
same period of time ‘a full and com- 
plete title.’ Here we have the true 


prescripeion adquisitiva and pre- 
seripcion extintiva of the Civil 
Code.” Corporacion de Padres Au- 


gustinos Recoletos v. Crisostomo, 32 


Ph. 427, 431. 
23. Civil codes: Arg. arts 3997 


1843; 
Ee, art 2475; Hay. arts 1991, 1993. 

24 Civil codes: Cuba art 1933; 
Hond. art 2266; Pan. art 1672; Ph. art 
1933; P. R. § 1834; Port. art 511; Sp. 
art 1933. ‘ 

25. Civil codes: Ch. arts 2505, 2506; 
Col, arts 2526, 2527; Ee. arts 2474, 
2488; Guat. art 630; Jap. art 162 et 
seq; La. Rey. art 3458; Nic. art 869; 
Pan. Canal Z. arts 2526, 2527; Per. art 
526; Port. art 505; Que. art 2183; 
Salv. arts 2231, 2245; Ur. art 1188. 

26. [a] Roman law. — Justinian 
Tnsterl Cvb): 

[b] Civil codes: Arg. arts 4033 
(3999) (immovables), 2446 (2412) 
(movables); Aust. art 1451; Belg. art 
2265 et sea; Cal. § 1000; Ch. arts 
2492, 2498; Col. arts 2512, 2518; Cuba 
art 1955 et seq; Dom. art 2265 et seq; 
Ee. art 2480; Fr. art 2265 et seq; 
Ger. arts 927 (thirty years), 937; 
Hay. art 2033; Jap. art 162; La. Rev. 
art 3479 et seq; Mex. art 1079 et seq; 
Neth. art 1983 et seq; Nic. art 885; 
Pan. art 1692 et seq; Pan. Canal Z. 
arts 2512, 2518 et seq; Per. art 536 
et sea; Guat. art 646; Hond. art 2284 
et seq; Rom. art 1895 et seq; Ph. art 
1955 et seq (Code Civ. Proc. art 41); 
P. R. §§ 1856, 1858; Port. art 517; 
Que: art 2183 et seq; Saly. art 2237: 
Sp. art 1955 et sea; Sw. art 728 
(movables, five years). 

Mere possession does not confer 
dominium. Garcia v. Savino, 19 P. R. 

De 
Fu Riee Sagas ton is equivalent to title. 
This is all that the law now being 
examined says. Does it mean that 
the title, the lawful title if you will, 


jurisdiction.” 
is equivalent to ownership? Far 
from it. Possession only is treated 
of. An action of ejectment is 


brought against the possessor of real 
property two years after he has been 
in possession. If the existence of 
a lawful title in good faith confers 
Ownership upon that possessor it 
would be necessary to prove that 
only. However, he does prove it but 
it is of no avail unless_he has been 
in possession ten years. because he 
acquired from a person who was not 
the owner. The situation of the pos- 
sessor of movable property is the 
Same without the necessity of proof, 
because by the mere fact of posses- 
sion the law recognizes the lawful 
title as existing and proven; but if he 
acquired from a person who was not 
the owner, he is possessor and not 
owner and must continue in posses- 
sion for three years before he ac- 
quires ownership. The scope of that 
article, in a general way, cannot be 
more than that, for this is all the 
law says. Therefore, if according to 
articles 1995 and 1962 the possessor 
in good; faith of movable property 
must continue in possession three 
years before acquiring title by pre- 
scription, the owner may bring an ac- 
tion to recover within the same time. 
Possession may be. obtained by in- 
Stant prescription, but not ownership. 
The law grants the title but in so 
aoing it does not state the manner 
of acquiring ownership.” 4 Manresa 
Comm. on Civ. Code p 326. 

27. Ashley Co. v. Bradford, 109 
La. 641, 33 S 634; Wilson vy. Marshall, 
10 La. Ann. 327, 330 

“The doctrine in the case of Gid- 
dens v. Mobley, 37 La. Ann. 417, is 
not supported by the Code, and the 
jurisprudence of the State is dia- 
metrically opposed to it. The un- 
broken line of authorities is to the 
effect that the prescription of ten 
years must be supported by corporal 
possession in the beginning, after 
which, if it has not been interrupted, 
it may be preserved by external and 
public signs, announcing the pos- 
sessor’s intention to preserve the 
possession of the thing, as the keep- 
ing up of roads and levees, the pay- 
ment of taxes and other similar acts. 
C. C. 3499.” Chamberlain v. Abadie, 
48 La. Ann. 587, 589, 19 S 574. 

[a] “The corporal possession 
necessary to Support the prescription 
is governed by the use for which the 
land is destined. If it is for pastur- 
age, the grazing of cattle upon itisan 


act of corporal possession. From its 
nature, it may prohibit an actual 
residence or cultivation. Timbered 


land may be enclosed, trees cut, 
roads run through it, and many other 
similar acts to show the intention to 
subject it to one’s dominion, In the 
ease of Ranson v. Long, 13 La. Ann. 
523, it was held, while the proof of 
possession was not conclusive, that 
the fact that the land was a vacherie 
in a part of the parish of St. Charles, 
difficult of access, and that it did not 
admit of any obvious marks of pos- 
session further than had been shown, 
the judgment of the lower court sus- 
taining the plea of prescription was 
affirmed.” Chamberlain v. Abadie, 48 
La. Ann. 587, 590, 19 S 574. 

{[b] Taking timber.—(1) ‘The 
value of the land is in the trees. To 
cut them down and take them away 
requires considerable preparation and 
the use of different appliances. It 
may be that the mere cutting down of 
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be, at least in the beginning, corporeal or natural 
Such possession must be legitimate,’* 
that is, it must be ‘‘pacific, public and unequivo- 
eal,’’?® with thé animus domini or dominical in- 
tent,°° continuous and uninterrupted.*+ 
tion may be natural (where possession is actually 
lost), or civil, which results from the maintenance 
of a. valid proceeding in a court of competent 
Generally possession must be bona 


Interrup- 


a few trees is not possession. It is 
different where operations are car- 
ried on with a view of pulling a 
number of trees, and when at every 
returning season work is done. The 
sound of the woodman’s axe is heard; 
the stir of the hands; the swamp boat 
going up and down the_ small 
streams; its resounding whistle 
heard—all go towards denoting pos- 
session.” South Louisiana Land Co. 
ven Riggs Cypress), Co., 119," La.) 193; 
199, 48 S 1003. (2) “In the case at 
bar an analysis of the testimony of 
the -witnesses for the defendant 
shows the cutting of timber in small 
quantities and at long intervals be- 
tween 1861 and 1892 at the instance 
of a few of the many heirs of John 
Perilloux, Isolated acts of this 
kind, leaving hardly a trace in a vir- 
gin forest, do not constitute the ‘cor- 
poreal detention’ of the thing which 
1S required to initiate the current of 
prescription.” Frederick v. Goodbee, 
120 La. 783, 788, 45 S 606. 

28. Ven. Civ. Code art 2025. 

[a] Legitimate possession is de- 
fined as continuous, uninterrupted, 
pacific, public, unequivocal, and with 
gomtnicet intent. Ven. Civ. Code art 

29. Civil codes: Belg. art 2229; 
Braz, arts 491, 510, 516; Cuba art 1941 
et seq; Dom. art 2229; Kr. art 2229; 
Guat. art 646 (3-5); Hay. art 1997; 
Hond. art 2273; La. Rev. art 3487: 


Mex. artil0795 :\@LIE. {Voi;) Neth fart 
1992; Nic. art 888 (3-5); Pan. art 
1679; Ph. art 1941 et seq; P. R. 


§ 1842; Port. art 517 (3, 5); Que. arts 
2193, 2206; Rom. art 1847; Sp. art 
1941 et seq; Sw. arts 936, 940; Ur. art 
ee Aetiebee v. Marshall, 10 La. 
nn. 327; umagun vy. Allinga 1 
Ph. 415. : aeons 
30. [a] Roman law.—Nulla pos- 
sessio adquiri nisi animo et corpore 
potest. ‘Justinian Dig. L. XVIII, 153. 
lua, cRev. Civ. Code art 3436. -(1); 
Monclova v. Rexach, 19 P. R. 406. 
{[b] Philippines.—‘Possession, un- 
der the Civil Coae, to constitute the 
foundation of a _ prescriptive right, 
must be possession under claim of 
title (en concepto de duenfio), or to 
use the common law equivalent of 
the term, it must be adverse: Acts 
of a possessory character performed 
by one who holds by mere tolerance 
of the owner are clearly not en con- 
cepto de duenfio, and such posses- 
sory acts, no matter how long so 
continued, do not start the running 
of the period of prescription.” Cuay- 
cong v. Benedicto, 37 Ph. 731, 793. 
“Possession animo domini, forms 
the basis of this species of prescrip- 
tion.” Wilson y. Marshall, 10 La. 
Ann. 327, 330. Compare Chamber- 
lain v. Abadie, 48 La. Ann. 590,19 S 


574. 

81. Civil codes: Arg. art 3982 
(3948); Aust. art 1460; Belg. art 
2229; Ch. art 2507; Col. art 2528; 


Cuba art 1941; Dom. art 2229; Fr. art 
2229; Ger. art 9387; Guat. art 646 (4); 
Hay. art 1997; Hond. art 2273 et seq; 
It. art 2106; Jap. art 162; La. Rev. 
arts 3487, 3500, 3506; Mex. art 1079 


(IV); Neth. art 1992; Nic. art 888 
(4); Pan. art 1679; Pan. Canal Z. art 
2528 Per: Jarte bssen Pht want. 294s 


P. R. § 1842; Port. art 517; Que. art 
2193; Rom. art 1847; Sp. art 1941; 
Lane v. Cameron, 37 La. Ann. 250. 


{a] Roman law.—Justinian Dig. 
XLI (III, XXV). 
$@. Civil codes: Arg. art 4018 


(3984) et seq; Ch. arts 2501-2503; 


1486 [40 C.J.] 


fide,** although it suffices if bona fides existed when 


possession began.** 


[§ 233] bbb. Classes—(aaa) Ordinary. Positive 
or acquisitive prescription may be ordinary or ex- 
traordinary, the former requiring regular posses- 
sion.2> The usual period for ordinary prescription 
is three years for movables and ten years for im- 
movables or twenty if the parties resided in differ- 


ent jurisdictions.*¢ 


Col, arts 2522-2524; Cuba arts 460, 
1943 et seq; Fr. arts 2242-2246; Ger. 
arts 940, 941; Guat. art 677 et sea; 
Hay. arts 2010-2014; Hond. art 2276 
et seq; It. arts 2123-2125; Jap. art 
147 et seq; La. Rev. arts 3516-3518; 
Mex. art 1117 et seq; Pan. art 1681 
et seq; Pan. Canal Z. arts 2522-2524; 
Per. art 550; Ph. arts 460, 1943 et 
seq; P. R. § 1844 et sea; Port. art 
552 et seq; Que. art 2222 et sea; Sp. 
arts 460, 1943 et sea; Ur. art 1232 
et sea; Ven. art 2040 et sea, Belg. 
arts 2242-2246; Dom. arts 2242-2246; 

1863 et seq. - 
ce action subsequently aban- 
doned does not interrupt prescrip- 
tion. Lacuesta v. Guerrero, 8 Ph. 
719. Acquisitive eR Oa Au 
i ted by an extrajudi - 
L alreubien Ribas; 11 Pi’ R. O17. 


mand. 
Civil codes: Arg. arts 2392 
(2388), 4033 (3999), 4040 (4006); 


. art 2265; Ch. art 702; Col. art 
teat Cc. R. arts 284-286; Cuba arts 
1955, 1957; Dom. art 2265; Fr. art 
2265; Guat. art 646 (2); Hay. art 
2033: Hond. art 649; It. art 2137; La. 
Rev. arts 3478, 3479 (1), 3506; Mex. 
art 1079; Neth. art 2000; Nic. art 888 
(2); Pan. arts 1692, 1694; Pan. Canal 
Z%. art 764; Per. art 536 (3); Ph. arts 
1955, 1957; P. R §§ 1856, 1858; Port. 
art 517 (2); Que. arts 2193, 2202, 
Rom. art 1895; so arts 1954, 1957; 

1, arts 1516, 1556. % 
mice Bona fides required.— What- 
ever in a mere moral point of view 
may be the defendant's freedom from 
blame, it is clear that, in a legal as- 
pect, he was a possessor in bad faith. 
Under the stern rule of the Roman 
Law he who finds a thing that is 
lost, if he knows or may know, to 
whom it belongs, and keeps it without 
an intention to restore it, or without 
endeavoring to discover the owner, is 
considered as committing a theft. 
Under our milder systems he loses 
the advantages which the law ac- 
cords to good faith.’ Eastman v. 
Harris, 4 La. Ann. 193, 195. 

34. Civil codes: Arg. art 4042 
(4008); Belg. art 2269; Dom. art 2269; 
Fr. art 2269; Hay. art 2035; La, Rev. 
art 3482; Neth. art 2003; Rom. art 
1898: Guat. art 649; Que. art 2253. 

“The continuity of gdod faith is 
not exacted.” Bennett v. Calmes, 116 
La. 598, 601, 40 S 911 [cit Boagni Ve 
Pacific Impr. Co., 111 La. 1063, 36 S 

one 
toa Civil codes: Ch. art 2506 et 
seq; Col. art 2527 et seq; Cuba art 
1940; Ec. arts 2488, 2489; Hond. art 
2036; It. art 2137; Nic. art 888 (1); 
Pan. art 1678; Pan. Canal Z. art 2527 
et sed: Pho agt 1940; P:R. §8 1841, 
1858; Salv. arts 2445, 2446; Sp. art 
1940; Ur. lib III tit VII c II; Monge 
v. Zechini, 17 P. R. 729. 


6. Civil codes: Arg. art 4033 
(3399); Aust. art 1466; Belg. arts 
2265, 2279; Braz. art 551; Ch. art 


2508; Col. art 2529; Cuba arts 1955, 
1957; Dom. arts 2265, 2279; Hc. art 
2490; Fr. arts 2265, 2279; Guat. arts 
653 (immovables, five and ten years), 
654 (movables. two years); Hay. arts 
2033. 2044: Hond. arts 2284-2286; 
It. arts 2137, 2140; Jap. arts 162, 163 


(ten and twenty); La. Rev. arts 
3478, 3506; Mex. art 1086 et seq; 
Neth. arts 2000, 2001; Nic. arts 


897-901 (two years for movables or 
five in case of acquisition from a 
criminal); Pan. arts 1692, 1694; 
Pan. Canal Z. art 2529: Per. art 
543; P. R. §§ 1856, 1858; Que. arts 
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2251, 2258, 2268: Rom. arts 1895. 
£909; “Salve “artw2247% Sp; ‘arts 1955: 
1957; Sw. arts 728 (the period for 


movables is five years). 661 (for 
registered immovables, ten), 662 (for 
unregistered, thirty); Ur. arts 1204, 
1212; Bol. arts 1556, 1559; Mateo v. 
Mateo, 28 P. R. 461; Cruzado v. Bal- 
lester, 26008, (Rv 148s Picartav, ede 
Leon, 22 P. R. 553; Damers v. Regis- 
trar.Ji20) Pe) Reebybs) Garciaty. Suno; 
19 P, R._720 (movables); Falero v. 
Falero, 15 P. R. 111; Ex p. Martinez, 
TP ERE LAS" ’ 

“Acquisitive prescription would 
run in favor of appellee Michelena. 
Some of the foregoing considerations 
are applicable to the usual questions 
of good faith and just title, but the 
appellants also say that the period 
of prescription could not run in favor 
of Michelena, because he was residing 
outside of the Island. We agree with 
the appellees that the provisions of 
section 1859 of the Civil Code which 
makes an exception in favor of ab- 
sent persons is an exception made in 
favor of original owners. In other 
words, if a man whose property has 
been taken by another is away from 
the Island, the period of prescription 
is twenty years; but if it is the per- 
son who holds adversely who is away, 
his absence will not benefit the real 
owner, because, being present on the 
scene, the real owner can always be- 
gin his action and get service di- 
rectly or by publication against the 
defendant.” Mestre v. Michelena, 30 
PA el AD elle 

A military order which shortens 
the period for acquisitive prescrip- 
tion from twenty years to six and 
purports to operate 
without saving existing rights, takes 
private property without due process 
of law. Ochoa v. Hernandez, 230 
U. S.1389, 38 SCt 1033, 57 Lied. 1427. 


[a]. Roman law.—dJustinian Inst. 
TEICv1)). 
[b] In the Philippines the period 


is now four years for movables and 
ten for immovables. Code Civ. Proc. 
§§ 40-43. 

37. Civil codes: Ch. art 2510 (1); 
Col. art 2531 (1); Cuba art 1959; Ec, 
art 2492 (1); It. art 2125: Jap. art 
162 (twenty years); Nic. art 897: 
Pan, art 1696; Pan. Canal Z. art 2531 
Q)iePh. artc1959;) PR) § 1860% Salv. 
art 2449 (1); Sp. art 1959; Arg. art 
4051 (4017); La. Rev. art 3499: Neth. 
art 2000; Que. art 2242; Ur. art 1211; 
Kincaid vy. Cabututan, 35 Ph. 383: 
Villannueva v. Claustro. 23 Ph. 54: 
Cruz v. De Leon, 21 Ph. 199: Con- 
cepcion v. Manila, 11 Ph. 6552: 
Pesquera v. Fernandez, 22 P. R. 49; 
Garcia v. Altuna, 17 P. R. 435. 

“Mendoza must be held to possess 
at least a title by extraordinary pre- 
scription, which is superior to the 
title of the plaintiffs.” Hernandez 
Val) Mendoza; 26Ps Rerseo-004 len ikise 
traordinary prescription cannot pre- 
vail against a duly registered title 
deed. Cacnio v. Baens, 5 Ph. 742, 746. 

38. Civil codes: Aust. arts 1468, 
1470, 1477, 1478, 1480; Belg. art 2262; 
Braz. art 550; Ch. arts 2510, 2511; 
Col. arts 2531, 2532; Cuba art 1959; 
Dom. art 2262; Ec. art 2493; Fr. art 
2262. sGer, ant yl9bs, shav-svart 12030 
(twenty years); It. art 2135; La. Rev. 
art 3499; Neth. art 2000; Nic. art 
Sofa Pan. Vart-1696a Panwi@analnez: 
arts 2531, 2532; Ph. art 1959; P. R. 
§ 1860; Que. art 2242; Rom. art 
1890; Salv. art 2250; Sp. art 1959; 


retroactively, 


[§§ 232-235 


[§ 234] (bbb) Extraordinary prescription re- 
quires no title,?’ but the period is longer—usually 
thirty years or more,** and the other requirements 
are those of ordinary prescription.*® 

[§ 235] cece. Exemptions. But not all property is 
subject to prescription; public property is exempt 
and property not susceptible of private owner- 
ship.4° But the state’s patrimonial property is sub- 


Ur. art 1211; Ven. art 2052; Teillard 
v. Teillard, 18 P, R. 546; Morales v. 
Landrau, 15 P. R. 761; Garcia v. De 
Los Angeles, 13 P. R. 74; Sentence 
Supr.. Trib; Octz 25, ' 1881, Jirz Cin. 

“If defendants have not acquired 
title by the prescription of 10 years, 
they can successfully invoke the pre- 
scription of 30 years.” Moulierre y. 
Coco, 116 La. 845, 851, 41 S 113. 

[a] Roman law.—Justinian Code 
VII (XXXI, XXXXIX, VIII, I). 

39. [a] Louisiana.—‘“‘It must be, 
at least in its commencement, a cor- 
poreal possession, and must be con- 
tinuous, uninterrupted, peaceable, 
public, and unequivocal.” Wilson v. 
Marshall, 10 La. Ann. 327, 330. 

[b] Porto Rico.—(1) In constru- 
ing ‘Civ. Code § 1860, which is iden- 
tical with Sp. Civ. Code art 1959, the 
court observed in Lampon v. Rivera, 
16 P. R. 321, 327: “Said section does 
not provide anything with regard to 
the conditions which must attend the 
possession for the extraordinary pre- 
scription; but we think that the pos- 
session must be as an owner, inas- 
much as section 449 provides in gen- 
eral terms that only the possession 
acquired and enjoyed by a person, 
in the belief that he is the owner, can 
Serve as a title to acquire owner- 
ship, and we also think that it must 
be public, peaceful and uninterrupted, 
according to section 1842, and that 
acts of possessory character, per- 
formed by virtue of a license, or by 
mere tolerance on the part of the 
owner, are of no effect for establish- 
ing possession, either with regard to 
ordinary or extraordinary prescrip- 
tion, in accordance with the provi- 
sions of section 1843.” (2) “A person 
must possess with the idea of owner- 
ship.” Rivera y. Juncos Cent. Co., 31 
Pier. 25251254. 

40. Civil codes: Arg. art 3986 
(3952) (providing that whatever is 
subject to acquisition may be ac- 
quired by prescription); Aust. art 
1455; Belg. art 2226; Bol. art 1526: 
Ch, art 2498; Col. art 2519; Cuba art 
1936; Dom. art 2226; Fr. art 2226; 
Hay. art 1994; Hond. art 2269: It. art 
2113; La. Rev. arts 3479 (4), 3497: 
Mex. art 1061; Neth. art 1990; Pan. 
arts 1670, 1675; Pan. Canal Z. art 
2519; Per. art 534; Ph. art 1936; P. R. 
art § 1837; Port. art 506; Que. arts 
2201, 2211 et seq; Rom. art 1844; Sp. 
art 1936; Ven. art 2031: Guat. art 
631; Nic. art 870. 

“No one can acquire title from the 
State by prescription. It is a con- 
dition precedent to the acquisition of 
title by prescription acquirendi causa 
that the property should have been 
severed from the public domain and 
transferred to that of private owner- 
ship, at the date such prescription 
commenced to run.” State v. Buck, 
etc.,,Co., 46 La. Ann. 656, 667, 15 S 
531 [app dism 159 U. S. 248 mem, 15 
SCt 1038 mem, 40 L. ed. 142 mem, 
disappr contrary dictum Pepper v. 
Dunlap, 9 Rob. (La.) 283, and foll 
McCastle v. Chaney, 28 La. Ann. 720; 
Sanchez v. Gonzales, 11 Mart. (la.) 
2071. Compare Bres v. Louviere, 37 
La. Ann. 736. 

[a] A plaza, or public square, of 
a town cannot pass to private parties 
by prescription. Harty v. Victoria, 13 
Phe152: 

[bl]. Municipalities cannot acauire 
the title to public land by prescrip- 
tion. Tigbauan y. Director of Lands, 
35 Ph. 798. 
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§§ 235-238] 


ject to prescription.*t 


of pupilli under tutelage;*+ but 


prescription operates against all persons, natural 
or juristic, an incapacitated one having his remedy 
against a negligent legal representative.*® 

[§ 236] (bb) Extinctive or Negative. Prescrip- 
tion is extinetive or negative when its effect is 
merely to extinguish obligations.4® 

[§ 237] (8) Accessio*7—(a) In General. Accessio 


41. Civil codes: Arg. art 3985 
(3951); It. art 2114; Per. art 535 (3); 
Ven. art 2032. e 

42. Civil codes: Ec. art 2479; Guat. 
art 674: Nic. art 878: Salv. art 2236: 
Ur, art 1242. 

43. Civil codes: Arg. art 4004 
(3970); Belg. arts 2255, 2256; Ch. art 
2509;—~Col. art 2530; Dom. arts 2255, 
2256; Fr. arts 2255, 2256; Ger. art 204; 
Hay. arts 2023, 2024; It. art 2120; 
Jap. art 159; La. Rev. arts 3524, 3525; 
Mex. art 1116; Neth. art 2026; Pan. 
Canal Z. art 2530: Rom. art 1880: 
Lane v. Cameron, 37 La. Ann. 250. 

44. Civil codes: Arg. art 4000 
(3966); Aust. art 1494; Belg. art 2252; 
Ch. art 2509; Col. art 2530 (1); Dom. 
art 2252; Fr. art 2252; Ger. art 204; 
Jap. art 159; La. Rev. art 3522; Mex. 
art 1115; Neth. art 2024; Pan. Canal 
4. art? 25307 Gi); Hayscart, 2020; It. 
art 2120; Rom. art 1876. 

45. Civil codes: Cuba art 1932; 
Hond. art 2265; Pan. art 1670; Ph. art 
1932; Sp. art 1932. 

[a] Porto Rico.—Civ. Code § 1833 
which replaced Sp. Civ. Code art 
1932 was repealed by Code Civ. Proc. 
§ 40. Ibanez v. Divino, 22 P. R. 484. 

46. Civil codes: Arg. art 4051 
(4017); Ee. art 2496 et seq; Guat. art 
657 et sea; Jap. art 166 et seq; La. 
Rev. art 3459; Mex. art 1091 et sea; 
Nic. art 902 et sea; Per. art 556 et 
seq; Port. art 505; Que. art 2183; 
Salv. art 2253 et sea; Ur. art 1215 
et seq: Ven. art 2052 et seq. See 
Adverse Possession 2 C. J. p 37; 
Limitations of Actions 37 C. J. p 666; 
Prescription [31 Cyc 1165 and cross 
references]. “ 

“Under the Civil Code, prescription 
was either adquisitiva or extintiva. 
The former operated to transfer title 
to the possessor, and the latter ex- 
tinguished the owner’s right of ac- 
tion. Both kinds of prescription were 
applicable to both real and personal 
property and were, in their operation, 
correlative. (Arts. 1955 and 1962, as 
to personal property; Arts. 1957 and 
1959, as to real property.) ... All 
the articles cited have been repealed 
by the provisions of Chapter III of 
the Code of Civil Procedure. (Seoane 
ve dranco,, 24, Ph.» 309; Pelaez:.-v. 
Abreu, 26 Ph. 415.) Under the new 
code it is provided that actions with 
respect to personal property shall 
prescribe after four years. (Sec. 43, 
No. 3.) Nothing is said as to the 
title to such property. Hence, the 
owner’s title is not lost by adverse 
possession of personal property; his 
remedy only is barred.’ Corporacion 
de Padres Augustinos Recoletos v. 
Crisostomo, 32 Ph. 427, 430. 

“Tt would, therefore, seem that the 
lapse of time thus prescribed by the 
law is more in the nature of a term 
of forfeiture than a term of pre- 
scription. Nothing is acquired by the 
lapse of time, but a right is de- 
stroyed by inaction during the pre- 
scribed time. That idea must have 
prevailed in the minds of the com- 
pilers of the Code, and of the legis- 
lators who adopted it, for it appears 
that the rule of law under discussion 
is not to be found in the Code under 
the title of ‘Prescription’ not even in 
the paragraph of the section which 
treats of the prescription of one year 
but it is to be found under the title 
of ‘Conventional obligation.’” Ash- 
bey v. Ashbey, 41 La. Ann, 102, 110, 
6 S 539. 


é Under some codes, prescrip- 
tion runs against the state.** Dotal property during 
marriage is exempt from prescription*? and that 
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dominium.‘8 


by some codes 


[a] Extinctive prescription and 
not the English statute of limitations 
is in force in Canada. Butler v. 
Macdonall, 2 RevdeLegis (Que.) 70. 

47. See Accession 1 C. J. p 382; 
Confusion of Goods 12 C. J. p 491. 

48. [al Roman law. — Justinian 
Inst. lib II tit I 19 et sea. 

[b] Civil codes: Arg. art 2605 
(2571) et seq; Belg. art 546 et seq; 
Bol. art 291 et seq; Braz. art 536 et 
seq; Cal. §§ 1000, 1013 et seq; Ch. 
arts 643-669; Col. art 713 et seq; 
CYURMart o505etesed; Cuba art.353 
et seq; Dom. art 546 et seq; Ec. lib 
II tit V; Fr. art 546 et seq; Ger. arts 
946, 953 et seq; Guat. lib II tit VI; 
Hay. art 451 et sea; Hond. art 634 
et seq; It. art 443; La. Rev. art 498 
et seq; Mex. lib II tit III c VI; Neth. 
arty6265 INieM be IL tit) bce) I-IV: 
Pan. art 364 et seq; Pan. Canal Z. art 
713 et sea; Per. lib II § 2 tit II; Ph. 
art 353 et seq; P. R. § 360 et sea; 
Que. arts 408, 413 et seq; Rom. art 
482 et seq; Salv. lib II tit V; Sp. art 
353 et seq; Ur. lib III tit II; Ven. lib 
Listitelh: cali nel 

“Phe right in re to the principal is 
likewise a right in re to the acces- 
sory, as it is a mode of acquisition, 
provided by law, as the result of the 
right of accretion, since the accessory 
follows the nature of the principal, 
and there need not be any tendency 
to the thing or manifestation of the 
purpose to subject it to our owner- 
ship, as it is subject thereto ipso jure 
from the moment the mode of acquisi- 
tion becomes evident. If, according 
to the defendant’s witnesses, more 
than thirty years had elapsed since 
the river had abandoned its old bed, 
‘for more than thirty years such aban- 
doned river bed had fallen to the 
private ownership of Mariano Villa- 
nueva, even without any formal act 
of his will; no one else since then 
could occupy it except as a tres- 


passer.’’ Villaneuva v. Claustro, 23 
Ph. 54, 57. 
49. Civil codes: Belg. art 547 et 


seq; Bol. art 292 et seq; Ch. art 644 
et seq; Col. lib II tit V ec I; Cuba lib 
Il tit Ile EI; Dom. art 547 et seq; 
Ee. art 633 et seq; Fr. art 547 et seq; 
Guat. art 581 et seq; Hay. art 452 et 
seq; Hond. art 635 et seq; It. art 
444 et seq; La. Rev. art 499 et 
seq; Mex. art 774 et seq; Nic. lib II 
HEFL eli: Panshlibs EE tite Vole i: 
Pan. CanalvZ:lib: By tity V ‘etl? Phelib 
PIStitelicce Lies lies libel cere 
e Il art I; Que. art 409 et seq; Rom. 
art 483 et seq; Salv. lib II tit V cI; 
Spwlib; JISC ER (ceiL Sab: Ur vibaLiT 
titelinceLs Wen Mibs LPetit seve nte 
Per. art 491 et seq; Pamintuan v. 
Garcia, 39 Ph. 746. 

{a] Rents are civil fruits and 
where dominium changes during 
month, old and new owner share in 
proportion to the time of each. 
Waite v. Williams, 5 Ph. 571. 

50. See Alluvion 2 C. J. p 1159; 
Avulsion 6 C. J. p 876. 
~51. Civil codes: Arg. art 2606 
(2572) et seq; Belg. art 556; Bol. art 
301; Braz. arts 538-540; Ch. art 649 
et seq; Col, art 719 et seq; Cuba art 
366; Dom. art 556; Ec. art 638 et seq; 
Fr. art 556; Guat. art 604; Hay. art 


462; Hond: art 641; It. arts 453, 
454; La. Rev. art 509 et seq; Mex. 
arts 796, 800; Neth. art 651; Nic. 


art 638; Pan. art 378; Pan. Canal Z. 
art 719 et seq; Per. art 495; Ph. art 
366; P. R. § 375; Que. art 420 et seq; 
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is another of the original modes of acquiring 
The owner of the soil is entitled to 
its fruits—natural, industrial, and civil—the lat- 
ter being the pecuniary income.*® 

[§ 238] (b) Alluvion and Avulsion.®° 
includes alluvion or the gradual accretion which be- 
longs to the owner of land on the bank of a river,°? 
although not on the shores of lakes and ponds®?” 
or of the sea;5* but the owner does not lose title 
to land taken by avulsion or sudden change.°* 
bed of a river which has changed its course re- 


Acecessio 


The 


Rom. art 495; Salv. art 630 et seq; 
Sp. art 366; Ur. art 752; Ven. art 540; 
Cortes v. Manila, 10 Ph. 567; Roxas 
v. Tuason, 9 Ph. 408; Canas v. Tuason, 
5 Ph. 688. 

52. Civil codes: Belg. art 558; 
Braz. art 539; Cuba art 367; Dom. art 
558; Fr. art 558; Hay. art 463; It. art 
455; Mex. art 797; Neth. art 653; 
Pan. tartvovoa eh eartes67 sb: seer Ge 
Que. art 422; Rom. art 497; Sp. art 
367; Ley de Aguas art 38; Milne 
v. Girodeau, 12 La. 324. 

“The plaintiff, however, denies that 
Lake Pontchartrain is either the sea 
or an arm of the sea, and, therefore, 
contends that this question of accre- 
tions or alluvion on the sea shores 
has no applicability to this case. It 
might be a sufficient reply to this, to 
say, that the only acknowledged right 
to accretions as property under our 
law, are those formed on rivers and 
running streams; and that there is no 
recognition of any property right 
therein, when formed on lakes, bays, 
arms of the sea, or other large bodies 
of water, and that the modes or ways 
of the acquisition of property are 
limited to those expressly prescribed 
by law and cannot be extended by im- 
-plication.” Zeller v. Southern Yacht 
Club, 34 La. Ann. 837, 839. Contra 


Civil codes: He. arts 638, 639; Salv. 
arts 630, 631; Ven. art 542. 

53. Civil codes: Arg. art 2606 
(2572); Braz art 539 ° (standing 


water); It. art 454; La. Rev. art 510; 
Ven. art 541; Belg. art 557; Dom. 
art 557; Fr. art 557; Que. art 421; 
Rom. art 496; Ker v. Couden, 6 Ph. 
732 [aff 223 U. S. 268, 32 SCt 284, 
56 L. ed. 432]. See also Insular Govt. 
v. Aldecoa, 19 Ph. 505. 

In Ker v. Couden, 223 U. S. 268, 
278, 32 SCt 284, 56 L. ed. 432 [aff 6 
Ph. 732, and applying L. of Waters 
(1866) art 4] the court, per Holmes, 
J., said: ‘Notwithstanding the argu- 
ment that this article is only a futile 
declaration concerning accessions to 
the shore while it remains such in a 
literal sense, that is, washed by the 
tide, we think it plain that it includes 
and principally means additions that 
turn the shore to dry land. These all 
remain subject to public ownership. 
unless and until the government shall 
decide that they are not needed for 
the purposes mentioned and shall de- 
elare them to belong to the adjacent 
estates. The latter provision in arti- 
cle 9, that the public easement for 
salvage, &c., shall advance and recede 
as the sea recedes or advances, simply 
determines that neither public nor 
private ownership shall exclude the 
customary public use from the new 
place. The Spanish Law of Ports of 
1880, like the Law of Waters, asserts 
the title of the State although it 
confers private rights when there is 
no public need. The presumption 
that the foregoing provisions of the 
Law of Waters express the under- 
standing of the codifiers as to what 
the earlier law had been, becomes 
almost inexpugnable when we find 
that the other leading civil law coun-; 
tries have adopted the same doctrine.” 

54. [a] Roman law.—Sohm Rom. 
L. (3d ed) p 323. 

[b] Civil codes: Arg. arts 2617— 
2620 2583-2586); Belg. art 559; 
Bol. art 302; Braz. arts 541-543; Ch. 
art 652; Col. art 722 et seq; Cuba 
art 368 et seq; Dom. art 559; Ec. art 
6415 Pre vart: 569; Guat. art 605% 


1438 [40 C.J.] 


verts to the riparian owners.*® 


[§ 239] (c) Improvements on Another’s Immov- 
The owner of land, upon which another’s 
materials are used in planting or building, is en- 
titled to the product upon compensating the other 
But buildings con- 
structed on a spouse’s land belong to the con- 
jugal partnership, the spouse being reimbursed for 


able. 


unless he acted mala fide.®® 


the value of the land.®? 


[§ 240] (d) Confusion and Adjunction. 


owner of the principal (that is, 


Hay. art 464; It. art 456; La. Rev. 
amt) O10 sex, sart. 719855 Neth., .art 
654; Nic. art 639; Pan. art 380; 


Pan. Canal Z. art 722; Par. art 2617 
(2583) et seq; Per. art 496; Ph. art 
368 et seq; P. R. § 377 et seq; Que. 
art 423; Rom. art 498; Salv. art 633; 
Sp. art 368 et seq; Ur. art 753; Ven. art 
543; Martinez v. San Mateo, 6 Ph._3. 

55. Civil codes: Belg. art 563; Ch. 
art 654; Col. art 724; Cuba art 370; 
Dom. art 563;+Ec. art 643; Fr. art 
563; Guat. art 607; Hay. art 465; 
Hond. art 645; It. art 461; La. Rev. 
art 518; Mex. art 800; Neth. art 647; 
Nic. art 641; Pan. art 382; Pan. 
Canal Zi: sart.(24;.Per.,art 49743) Ph. 
art3705 PIR. 8 329 Ques art 427 
(nonnavigable); Rom. art 502; Salv. 
art 685; Sp. art 370; Ur. art 757; 
Ven. art 541; Cuba Ley de Aguas 
a 41; Villanueva v. Claustro, 23 Ph. 


“The real question involved in this 
suit is that set up in the brief of the 
appellant on folio 6 of the record: 
‘To whom should belong the space 
abandoned by a river through a 
change in the course of its waters?’ 
the answer is that given as a first 
premise in the brief of the defendant, 
citing article 370 of the Civil Code: 
‘It should belong to the owners of the 
riparian lands throughout their re- 
spective lengths,’ But it is evident 
that the defendant is not one of the 
said riparian proprietors, inasmuch as 
he is on the opposite side of the aban- 
doned river bed, the river in its 
present course now running between 
the latter and his estate.” Sanchez 
v. Pascual, 11 Ph. 395, 398. “Article 
370 of the Civil Code grants property 
rights only to the riparian owners, in 
the respective one-half of the bed of 
the river that has been abandoned by 
a change in the course of the stream; 
but it does not grant any property 
right whatever to the owner of the 
riparian land, in the portion of land 
belonging to another, lying between 
the abandoned river bed and the new 
channel opened by the stream in its 
new course. No right of prescription 
whatever is found in this sense and 
such as the plaintiff explicitly claims 
there is, in any legal provision what- 
ever of the old Spanish codes, on 
which the present code is based, 
neither in this latter, nor even in the 
old Reman Law, for, as we have seen, 
the Civil Code grants him rights in 
one-half of the river bed immediately 
adjacent to his property, but not to 
the other half of said bed adjoining 
another’s property through which 
the stream opened a new channel.” 


baci v. Sarmiento, 37 Ph. 170, 
56. Civil codes: Arg. arts 2622 


(2588), 2623 (2589); Belg. arts 554, 
555; Bol. arts 298, 299; Braz. arts 546, 
547; Ch. arts 668, 669; Col. art 738 
et seq; C. R. art 507 et seq; Cuba art 
358 et seq; Dom. arts 554, 555; Ee. art 
657; Fr. arts 554, 555; Ger. art 946; 
Gyat. art 596 et seq; Hay. arts 460, 
461; Hond. art 374 et seq; It. arts 
449, 450; Jap. art 242 et seq; La. Rev. 
arts 507, 508; Mex. art 785 et seq; 
Neth. arts 657, 658; Nic. art, 627 et 
seq; Pan. art 370 et seq; Pan. Canal 
Z. arts 738, 739; Par. art 2622:'(2588); 
Per. art 506 et seq; Ph. art 358 et seq; 
P. R. § 367 et seq; Que. arts 416, 417; 
Rom. arts 498, 494; Salv. art 649; Sp. 
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of two inseparably intermingled articles acquires 


title to the accessory upon indemnifying its owner,°* 
although the latter, if he acted in bad faith, must, 
under some codes, indemnify the other, besides 
losing the article.°® 
quires a proportionate share in the product.%° 

[§ 241] c. Derivative—(1) Donatio—(a) Nature. 
A well recognized method of acquiring dominium 


Under others each owner ac- 


in the civil law is by donation,®°t which is a 


The 
more valuable) 


art 358’ et seq; Sw. arts 671, 678; 
Ur. art 750; Ven. art 536 et sea. 

[a] Damages allowed for land and 
building of another included in title 
eee Manotoe v. Choco, 30 Ph. 
62 


{b] Until indemnified, the party 
making the improvements may retain 
the property. Martinez v. Baganus, 
28 Ph. 500; Javier v. Javier, 7 Ph. 
261. 

{c] Pending adjustment of com- 
pensation for buildings land cannot 
be registered. Merchant v. Manila, 
it Phy 116; 

{d] Doctrine is inapplicable to 
leaseholds. Alburo v. Villanueva, 7 
Ph. 277; Liuanag v. Yu-Sonquian, 5 


Ph. 147 

fe] Indemnity denied where mala 
fides appeared. Agustin v. Montano, 
27 Ph. 643; Roman Catholic Apostolic 
Church vy. Certain Municipalities, 10 
Phy 1 

[f] Construction of fish ponds 
upon another’s land without showing 
that the owner knew of it at the be- 
ginning does not entitle the con- 
structor to reimbursement. Rivera 
v. Manila Roman Catholic Archbishop, 
40 Ph. 717. 

[g]. Where neither party acts bona 
fide, the owner has the option of pur- 
chasing the improvement from its 
builder or selling him the land. Oas 
v. Roa, 7 Ph. 20. 

Cuba art 1404; 


57. Civil codes: 
Ran art wlls6s) Phivart 914045 9 Ps RK: 
Sp. art 1404; Tabotabo v. 


§ 13819; 
Molero, 22 Ph. 418. 

58. Civil codes: Arg. art 2628 
(2594) et seq; Belg. art 566; Bol. art 
308; Braz. art 615 (2); Ch. art 657 et 
seq; Col. art 727 et seq; C. R. art 510 
et seq; Cuba art 375 et seq; Dom. art 
566; Ec. art 647 et seq; Fr. art 566; 
Ger. art 947 et sea; Guat. art 612 et 
seq; Hay. art 467; Hond. art 648; 
It. art 464; Jap. art 243 et seq; 
La. Rev. art 521; Neth. art 661 et seq; 
Nic. art 646 et see; Pan. art 387 et 
seq;) Par. art! 2628 (2594); Per. art 
500'et seq; Ph. art 375 et seq; P. Ri § 
383 et seq; Que. art 430 et seq; Rom. 
art 504; Salv. art 639 et seq; Sp. art 
3875 et seq; Sw. art 727; Ur. arts 737, 
713; Ven. art 551 et seq; Pan. Canal 
Z. art: 727 et sea. 

For the common-law rule, which 
differs from the above, see Confusion 
of Goods) 12 .C.. Jsip.49t. 

59. Civil codes: Cuba art § 3879; 
Guat, art 612; Hond. art 657; Pan. art 
eat Phvvart: 379s) PaRgs87.) Spe art 


60. Mex. Civ. Code art 815. Com- 
pare Ger. Civ. Code art 947, 
61. Justinian Dig.; Civil codes: 


Arg. lib Il :§ IIL tit. Vill? ‘Belg. liv. 
LED titill;: BokiMibmitl thea: Braz. 
lib III tit V c III; Cal. §§ 1146-1153; 
ChSlibwLiistits: LWes Tex iE Comp 
ITD tits tent), Sole) CoeRSahibetVve tit 
XII; Cubaitliby (Rent Dom edip 
ILLS tite Ly Heo Wib Li tit. DVeS | 7 anit 
XIII; Fr. lib III tit II; Ger. art 516 et 
segs ‘Guait, Hib wh titi elaly, vartn2o 
et: seq; Bond] 2libcPinetit wv s(cap: 
MEL) se Sk DEE sti ebb D tite rar 
art 549 et sea; La. Rev. art 1467 et 
sea; Mex. art 2594 et seq; Neth. liv 
TIL tity XL NicwAliba iD tirpeee lex sib 
Mi tite So; Pane ibs Lie trava 
Pan -Canali1Z. brill tits! (DV. -civt, 
Sal; : Péraylib) Tis§" Litt een: 
Phislibiy LID tite LE) Port liv een, st 


gratuitous and voluntary transfer of dominium.°? 
But some codes recognize remuneratory donations,** 


Il c V; P. R. bk III tit I1; Que. art 754 
et seq: Rom. art III tit Il; Salv. lib 
III tit XII; Sp. lib III tit Il; Sw. art 
47 0c ety pea yp PUre LibsLVo pti: tite Es 


Ven, lib III. tit, Il; Worcester) vy. 
Ocampo, 22 Ph. 42; Lopez vy. Olbes, 15 
Ph. 540. 

[a] Donation propter nuptias, 


promised before, but made after, mar- 
riage, by husband, and arras or dona- 
tion in pledge of marriage, were both 
authorized by Spanish legislation be- 
fore the civil code. Torres de Villa- 
nueva v. Standard Oil Co., 34 Ph. 370. 

{b] Donation of lands to Roman 
Catholic church presumed from long 
user. Roman Catholic Apostolic 
Church vy. Coloocan, etc., 12 Ph. 639. 
But see Manila Roman Catholic Arch- 
bishop v. Santo Cristo Barrios, 39 
Phat. 

{[c] A donation to perpetuate a 
Catholic sanctuary does not neces- 
sarily make the church the donee. 
Manila Roman Catholic Archbishop 
v. Santo Cristo Barrios, 39 Ph. 1. 

{d] Courts may restrict donations 
only as authorized by law. Martinez 
v. Martinez, 1 Ph. 182. 

62. Civil codes: Arg. art 1823 
(789)sBrazs art L167, Ch.rart ase; 
Col. art 1448; C. R. arts 1394, 1404; 
Cuba art 618; Ec. art 1376; Ger. art 
516; Guat. art 697 et seq; Hond. art 
1296; Jap. art 549; Mex. art 2594: Nic. 
art 2756; Pan. art 939; Pan. Canal Z. 
art! 1448; Per. art 679; Ph. art. 618; 
P.-R..§ 625; Port.-art 1452; Que: art 
755;.Sp. art 618; Urs art’ 16133. Ven: 
art 1127; Belg. art 894; Bol. art 662; 
Dom. art 894; Fr. art 894; Hay. art 
724; It. art 1050; La. Rev. art 1468; 
Neth. art 1703; Rom. art 801; Ven- 
tura v. Felix, 26 Ph. 500; Lopez v. 
Olbes, 15 Ph. 540; Segui v. Segui, 14 
Ph. 102: 

68. Civil codes: Arg. art 1856 
(1822) et seq; Braz. arts 1167, 1187 
(I); Ch. art 1433; Col. art 1490; Ec. 
art 1423 et seq; Guat. art 738; La. 
Rev. arts 1523, 1525; Nic. arts 2798, 
2805; Pan. Canal Z. art 1490; Per. art 
622; Port. art 1454; Salv. art 1304 et 
seq; Ven. art 1128; Hond. art 1339 


seq. 

SBA. axreias examination of the rec- 
ord, however, demonstrates clearly 
that the instrument in question is not 
a remunerative donation within the 
meaning of that term used 
Civil Code, but.is rather a contract 
by which Carlos and his wife trans- 
ferred to the defendant and his wife 
the lands described in the complaint 
upon the consideration that the latter 
should give to the former the care 
therein mentioned and _ prescribed. 
That contract was fully executed 
upon the part of the defendant and 
his wife. They cared for Carlos and 
his wife as long as they lived, giving 
them food, clothing and shelter. If 
the transaction between Carlos and 
the defendant was a donation it was 
una donaci6n con causa onerosa and 
not una donaci6én remuneratoria. One 
of the leading differences between 
these two classes of donations or 
gifts is that in the one con causa 
onerosa the services which form the 
consideration for the gift have not 
yet been performed, while in the 
other they have. At the time of the 
transaction heretofore referred to 
none of the services which formed 
the consideration for the agreement 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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while those charged with a liability are onerous 
and governed by the law applicable to contracts. 

Acceptance by the donee is essential and per- 
fects the donation,°° but, under some codes, accept- 
ance is implied if the donation is not declined 
within the time fixed or after delivery.*® 
is the source of, and analogous to, the common- 
There is the same division into dona- 
tions inter vivos and causa mortis,°® the former 
being governed by the law applicable to con- 
tracts,® and the latter, by that pertaining to wills.”° 


law gift.6? 


in question had yet been performed. 
They were all to be performed in the 
future. Under the provisions of the 
Civil Code una donaci6n con causa 
onerosa is governed by the provisions 
of said code relative to contracts.” 
Carlos v. Ramil, 20 Ph. 183, 184. “A 
donation must be made to definite 
persons. ... A donation made to no 
person ...could not be... more 
than an abandonment.’ Worcester v. 
Ocampo, 22 Ph. 42, 92. 

64 Civil codes: Cuba art 622; 
Hond. art 1310; Pan. art 943; Ph. art 
622; P. R. § 630; Sp. art 622; Manalo 
v. De Mesa, 29 Ph. 495. 

Services are not a subject of dona- 
tion. Civil codes: Ch. art 1396; Col. 
art 1453; Ec. art 1386; Hond. art 
1304; Nic. art 2764; Pan. Canal Z. 
art 1453; Salv. art 1275. 

65. Civil codes:. Arg. art 1826 
(1792) et seq; Belg. art 932; Bol. art 
666; Cuba arts 623, 629; Dom. art 
932; Fr. art 932; Guat. art 700; Hay. 
art 751; Hond. art 1317 et seq; Jap. 
art 549; La. Rev. art 1540; Neth. art 
1720; Pan. arts 944, 950; Per. art 581; 
Ph. arts 623, 629; P. R..§8 631, 637; 
Que. art 787; Sp. arts 623, 629; Ur. 
art 1620 et seq; Ven. art 1135 et 
seq; It. art 1057; Rom. art 814. 

here being no recital of accept- 
ance, the donation was held invalid. 
Atellara v. Balanag, 37 Ph. 865; San- 
tos v. Robledo, 28 Ph. 245; Camagay 
v. Lagera, 7 Ph. 397. But failure to 
accept the correction of a deed of gift 
will not invalidate the donation. 
Osorio v. Osorio, 41 Ph. 531. 

66. Civil codes: Braz. arts 1166, 
1173 (donation propter nuptias is ac- 
cepted by the marriage); Ger. art 516; 
La.. Rev. art 1541; Port. arts 1466, 
1478; Que. art 788. 

[a] Spain.—‘‘Is implied acceptance 
of the gift admissible?—-The law does 
not say so positively but it must be 
deduced that the acceptance. as a 
general rule, must be express. In 
gifts of real property, when the de- 
livery and the receipt are simultane- 
ous, article 632 presumes of course 
that there is acceptance; but, with 
this exception, the same article 632 
and article 633 prove that the ac- 
ceptance must be express, inasmuch 
as it must be set forth in writing. 
A donates in writing a certain sum to 
B who is in a distant place. B col- 
lects the sum in the place where he 
is, and disposes of it; but his accept- 
ance does not appear in writing. 
One year afterwards, A revokes the 
donation or his creditors cause him 
to be declared in bankruptcy and 


claim that the donation be made 
ineffective. The revocation of the 
claim is admissible; there was no 


the gift did not 
come into existence. It will be said 
that this solution is absurd, that 
common sense tells us that the taking 
possession of the property evidences 
the donee’s will to accept. That is 
all true, but the law so requires: Dura 
lex sed lex. Certain it is that a sim- 
ple letter, which on the other hand, 
might very naturally have been ex- 
pected and was even demanded by 
courtesy, would have avoided all 
question; but the letter was not writ- 
ten and legally there is neither dona- 
tion nor acceptance. Our Code has 
not ventured to discard the doctrine 
admitted by other Codes. For our 
part, we confess that we do not look 
with favor upon the solution that has 


true acceptance; 
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prevailed. The law ought always to 
admit the dictates of reason, to legis- 
late against them is dangerous. Well 
and good that the fact of the taking 
of possession be placed in the knowl- 
edge of the donor, that is natural and 
right. But, knowing that the donee 
received the property, to be able to 
claim that’ there was no acceptance, 
is to carry formalism to such an ex- 
treme that the spirit of modern laws 
does not consent. Our prior legisla- 
tion, as well as the Roman Laws, 
admitted implied acceptance. Accord- 
ing to the decision of October 1, 1888, 
the payment of the taxes levied on 
the bestowed property, the posses- 
sion of the latter with the muniments 
of title drawn up in behalf of the 
donee, and the celebration of masses, 
imposed upon the donee, aS an en- 
cumbrance, were all acts that ac- 
credited acceptance. Implied accept- 
ance was also admitted in the prov- 
inces governed under special laws.” 
5 Manresa Comm, on Civ. Code (2d 
ed) pp 118, 119. 

67. See Gifts 28 C. J. p 617. 

68. Civil codes: Guat. art 699; Per. 
art 580; Sw. arts 470, 475. And see 
generally supra note 61. 

A dowry in the form of a monthly 
stipend, settled on a daughter after 
marriage, considered an_ inofficious 
donation inter vivos. Gonzalez v. 
Mondragon, 35 Ph. 105. 

69. Civil codes: Arg. arts 1838 
(1804), 1844 (1810); Braz. art 1181; 
Ch. art 1416; Col. art 1473; Cuba arts 
621, 622; Ec. art 1406; Guat. art 697 
(defining donation as a contract); 
Hond. art 1323; Jap. art 553; Mex. art 
2595; Pan. art 842; Ph. arts 621, 622; 
P. R. §§ 629, 630; Salv. art 1289; Sp. 
arts 621, 622; Ur. art 1613 (defining 
donation as contract); Pan. Canal Z, 
art 1473. 

70. Civil codes: Ch. arts 1100, 1139; 
Co rants: 1050. 11 9fenCia Rk. varty1393¢ 
Cuba arts 620, 636; Guat.-arts 789, 
760; Hond. art 1121; Jap. art 554; 
La. Rev. art 1570; Mex. arts 2114 et 
seq, 2602; Nic. art 1170; Pan. arts 941, 
967; -Pan..CanaleZ-sarts:. 10507 (14972 
Per. arts 628, 629; Ph. arts 620, 636; 
P.. R. §§ 628, 644; Port. art 1457; 
Salv. art 1114 et seq; Sp. arts 620, 
636; Sw. art 470 et seq; Ur. art 1614; 
Be. arts 1127, 1406; Martinez v. Mar- 
tinez, 1 Ph. 182. 

71. Civil codes: Arg. art 1835 
(1801); Belg. art 899; Cuba art 640; 
Dom--art $995, Pr:)art; 899) Hay art 
729; La. Rev. arts 1522, 1533; Mex. 
art 2620; Neth. art 930; Pan. art 960; 
Ph. art 640; P. R. § 648; Rom. art 
805; Sp. art 640; Sw. art 473; Strauss’ 
Succ., 38 La. Ann. 55 

The donor may also reserve the 
usufruct, and at its termination the 
donee must accept the subject mat- 
ter as it is, a shortage being recover- 
able. Civil codes: Belg. arts 949, 950; 
Dom. arts 949, 950; Fr. arts 949, 950; 
Hay. arts 767, 768. 

[a] In Portugal 
may be reserved in 
means of subsistence. 


the usufruct 
lieu of other 
Civ. Code art 


1460. 

tous Civil codes; . Braz. art, 1178: 
Cuba art 6387; Pan. art 957; Ph. art 
63c-Pak. $6455 Sp. art,.63i7. 

73. Civil codes: Arg. arts 1844 
(1810)-1848 (1814); Belg. art 931 et 
seq; Braz. art 1168; Ch. arts 1400, 
14603-.Col. art) 1457; C..R. art, 1397; 


Cuba art 633; Dom. art 931 et seq; 
Ee. art 1390; Fr. art 931 et seq; Ger. 
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There are, however, some important differences. 
Thus the dominium may be donated to one person 
and the usufruct to another.” 
eral, jointly, is construed: as carrying an. equal 
share, without right of accretion, except in the 
case of husband and wife.” 
immovable and its acceptance must appear in a 
public instrument describing the property and en- 
cumbrances assumed.*? 1 
required, under some codes, when the donation 
is coupled with a condition requiring the donee 


A donation to sev- 


The donation of an 


Such an instrument is also 


art 518; Guat. arts 714, 715; Hay. art 


750 et seq; Hond. art 1308; It. art 
1056 et sea; La. Rev. art 1536; Mex. 
art 2604 et seq; Nic. art 2768; Pan. 


art 954; Pan. Canal Z. art 1457; Par. 
arts 1844-1848 (1810-1814); Per. 
arts 595, 596 (where value exceeds 
five hundred pesos); Ph. art 633; 
P. R. § 641; Port. art 1459 (private 
instrument permitted below a certain 
value); Que. art 776; Rom. art 813 et 
seq; Salv..art, 1279; Sp. art 633; Ur. 
art 1610; Ven. art 1133; Abellara v. 
Balanag, 37 Ph. 865; Sison v. Amba- 
lada, 30 Ph. 118; Castillo v. Castillo, 
23 Ph. 364; Velasquez v. Biala, 18 Ph. 
231; Perizuelo v. Benedicto, 9 Ph. 621 
(parental donation); Hernandez vy. 
Algarin, 30 P. R. 786. Some of these 
gores extend the requirement to all 
gifts. 

“The framers of the Civil Code did 
not believe that sufficient force would 
be given to such a gift by article 
1280, according to which, acts and 
contracts, the object of which is the 
transmission of property rights, must 
appear im a public instrument, be- 
cause article 633 does not require any 
special formality with which the con- 
tracting parties may compel each 
other to comply, when once they have 
validly bound themselves to fulfill 
the obligation (article 1279), but the 
validity of the gift is made to depend 
upon that formality.” Velasquez v. 
Biala, 18 Ph. 231, 234 [quot Manresa 
Comm. on Civ. Code art 633]. “If the 
Code orders that gifts of real prop- 
erty shall be made and accepted in 
a public deed and that otherwise they 
shall be void, the deed to set out in 
detail the properties donated and the 
amount of the encumbrances which 
the donee must satisfy, it should be 
seen without the least effort that its 
purpose is not only to authenticate an 
act of such importance as the gift of 
real property by attaching to it the 
permanence, solemnity and effects of 
a public deed, but also to place it, by 
express mandate of the law, in the 
position required by the Mortgage 
Law for its record in the public regis- 
try, thus avoiding its legal invalidity 
as to third persons.” Scaevola Comm. 
on Civ. Code p 565. “It is perfectly 
true that section 641 of the Civil 
Code now in force, which is the same 
as article 633 of the old code, pro- 
vides that in order that a gift of real 
property may be valid it shall be 
made in a public instrument and that 
in the present case the gift was not 
made by a public instrument but by 
a private document. Had the gift 
been made by a public instrument, the 
contract would have been perfected at 
that time and it would not be neces- 
sary to invoke prescription, as has 
been done. If in order to acquire 
property by préscription founded on a 
just title by gift the donation had 
to be perfect from the beginning, pre- 
scription would be entirely unneces- 


sary.) /Arroyou Vv, Brunow 23 Pru: 
LO tar Ooe 
[a] A donation propter nuptias 


must appear in a public instrument, 
Camagay v. Lagera, 7 Ph. 397. 

{[b] Where the instrument lacks 
the signatures of notary and wit- 
nesses, it is null. Baker v. Baker, 125 
La. 969, 52 S 115. 

[c] The instrument of acceptance, 
as well as of donation, should be re- 
Se ee Santos v. Robledo, 28 Ph. 
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to follow a specified course.” 


donation.*® 


the donor’s debts.®* 


ment.®? 


74. Civil codes: Ch. art 1403; Col. 
art 1460; Nic. art 2770; Pan. Canal 
Z. art 1460; Hond. art 1309. 

75. Civil codes: Braz. art 1168; C. 
R. art 1397; Cuba art 622; Mex. art 
2605; Pan. art 953; Ph. art 632; P. R. 
§ 640; Que. art 808; Sp. art 632; Ven. 
art 1134. 

A donation of a movable is null 
without tradition. Gauvin v. Caron, 
2 RevdeLegis (Que.) 276. An onerous 
donation of immovables need not be 
made in a public instrument. Manalo 
v. De Mesa, 29 Ph. 495. <A donation 
made prior to the code is valid up to 
a certain amount, although not evi- 
denced by a public instrument. Tiam- 
son v. Tiamson, 32 Ph. 62; Barretto 
v. Manila Municipal Bd., 7 Ph. 596 
{cit Sentence Sp. Supr. Trib. Oct. 14, 
1884, Jur. Civ.]. 

76. See Gifts 28 C. J. p 645. 

77. That is, legitimate descendants 
or ascendants. Spanish Civ. Code art 
807. And see infra § 311. 

78. Civil codes: Cuba arts 806, 808; 
Fr. art 913 et seq; La. Rev. art 1493 
et seq; Ph. arts 806, 808; Sp. arts 806, 


808; Pi: R. § 794. And see infra 
§ 311. 
79. Civil codes: Arg. art 1834 


(1800); Belg. art 920; Braz. art 1176; 
Cuba arts 636, 654, 655; Dom. art 920; 
Fr. art 920 et seq; Hay. art 747 et seq; 
Hond. art 1325; La. Rev. art 1502 
et seq; Mex. art 2653 et seq; Pan. arts 
971, 972; Ph. arts 636, 654, 655; P. R. 
§§ 644, 662, 663; Sp. arts 636, 654, 
655; Turgeau’s Succ., 130 La. 650, 58 
S 497; Moore’s Succ., 42 La. Ann. 332, 
7S 561. 

. [a] Separate donations, not all of 
which can be satisfied from the dis- 
posable portion, are preferred in or- 
der of time, the latest being reduced 
or canceled first. Civil codes: Cuba 
artooo, Pans art O23 Phi “art 656% 
P. R. § 664; Sp. art 656; Ur. art 1640 
et seq; Ven. art 1167 et seq. 

80. Civil codes: Arg. art 1834 
(1800); Ch. art 1419; Col. art 1476; 
Mex. arts 2615 et seq, 2626; Nic. art 
2787; Pan. Canal Z. art 1476; Hond. 
art 1326. 

Sl. La. Rev. Civ. Code arts 1552, 
1553; Que. Civ. Code art 797. 

82. Civil codes: Cuba arts 642, 643; 
Pan. arts 962, 963; Ph. arts 642, 643; 
Sp. arts 642, 643. 

“A donation of all of the actual 
property of the donor or a part of it 
without reservation in fee simple or 
in usufruct is not void, but voidable 
only. Any other interpretation of 
said article would place a limitation 
upon the right of owners of property 
to dispose of the same. The article, 
however, does give to the donor a 
right to have the donation declared 
null and void if made in contraven- 
tion of its provisions. (5 Manresa pp 


121-130).”’ Andrada v. Sevilla, 19 Ph. 
441, 442, 
{a] Presumption.—“As the record 


does not show that the donors had re- 
served sufficient funds or property to 


Movables may be 
donated verbally accompanied with tradition.’® 

[§ 242] (b) Restriction. Under the common law, 
no restriction is placed upon the amount of the 
But the civil law recognizes heirs by 
force of law,’? who have an interest, called ‘‘legiti- 
mate’’ or ‘‘undisposable,’’ in one’s property,’® and 
who may compel the corresponding reduction of 
any donation which includes their share.”? 
donation of one’s entire property is subject to 
the claims of creditors and heirs.®° 
entire property is included, each donee is lable 
in some jurisdictions for his proportionate share of 
But under Spanish law he is 
liable only if the donation was made upon that con- 
dition or in fraud of creditors, which is presumed if 
sufficient property was not reserved for such pay- 
Under some codes, the donee must reserve 


MODERN CIVIL LAW 


[§ 243] 


So a | imposed.%? 


If the donor’s 


satisfy the debt, nor that they pos- 
sessed property other than the lot 
given away by them, we must con- 
clude that the conveyance or gift 
made to the plaintiff by the spouses 
Herrera and Tolentino was for the 
purpose of defrauding the creditor.” 


Santos v. Robledo, 28 Ph. 245, 251 
[aff, judgment of Lobingier, J.]. 
83. Civil codes: Braz. art 1175; 


Ch. art 1408; Col. art 1465; Ger. arts 
519, 528; Mex. art 2613; Nic. art 2775; 
Pan, Canal Z. art 1465; Port. art 1460; 
Ur. art:1625. 

84 Civil codes: Arg. art 1834 
(1800); Belg. art 943; Ch. art 1409; 
Col. art: 14663°C, R. art. 139383 (Cuba 
art 635; Dom. art 943; Fr. art 943; 
Hay. art.17162; \La. "Rev. art, 1528; 
Mex. art 2596; Nic. art 2776; Pan. art 
956; Pan. Canal Z. art 1466; Port. 
art 1453; Ur. art 1625; Ven. art 1142; 
Neth. art 1704; Ph. art 635; P. R. 
§ 643; Que. art 778; Rom. art 821; 
Sp. art 635. 

Property of an existing inheritance 
may be the subject of a donation. 
Osorio’ v.. Osorio, 41 Ph:i531: 

85. Civil codes: Ch. art 1136 et 
seq; Col. art 1194 et seq;'C. R. art 
1405; Ec. art 1126; Guat. art 745; Nic. 
art 1167 et seq; Pan. Canal Z. art 
os et seq; Per. art 610; Salv. art 

13. 


86. Civil codes: Arg. art 1827 
@793)3 Beles art] 953) Che.art) 1412s 
Col. arts 1469, 1470; Dom. art 953; 


Fr, art 953; Guat. art 700; Hay. art 
(11s Mex. art 2603; Neth:. art’ 1725: 
Nic. art 2778; Pan. Canal Z. arts 1469, 
L400: Pers art) 5315  Port.@art) 1482¢ 
Salv; arts) 2113, 1287; Ur: art 1613; 
Bol; *art\ 6763) Heo art size Rt. sart 
1078; La. Rev. art 1559; Que. art 811; 
Rom. art 829. 

87. Civil codes: Arg. art 1883 
(1849) et seq; Belg. art 953; Braz. art 
1181; Ch. art 1426; Col. art 1483; Cuba 
art 647; Dom. art 953; Ec. art 1416; 
Fr. art 958; Ger. art 527; Guat. art 
727 et sea; Hay. art 771; Hond. art 
1332; It. art 1078; La. Rev. art 1559; 
Mex. art 2644 et seq; Nic. art 
2791; Pan. art 964; Pan. Canal Z. art 
1483; Per. art 608 et seq; Ph.art 647; 
P. R. § 655; Que. art 811; Rom. art 
829; Salv. art 1297; Sp. art 647; Ur. 
art 1632 et seq; Ven. arts 1154-1156; 
Bol. art 676; Neth. art 1715. 

“The donor may impose on the 
donee any charges or conditions he 
pleases, provided they contain noth- 
ing contrary to law or good morals. 
Civ. Code, art. 1527. Donations inter 
vivos are liable to be revoked or dis- 
solved on account of the nonperform- 
ance of the conditions imposed on the 
donee. Id. art, 1559. The word ‘con- 
ditions,’ as used in this article, is 
synonymous with the word ‘charges;’ 
and when a donation contains charges 
it is considered as made under the 
condition that it may be dissolved or 
revoked if they are not executed. 
Mourion, Examen Du Code Napoleon, 
vol. 2, p. 366. ‘Conditions’ means 


~ ie, fe" = Sree 
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sufficient for his own support.®* Unless the prop- 
erty is disposable at the time, it cannot be the sub- 
ject of a donation.** 

(c) Revocation. 
mortis are revocable,*® but, after acceptance, dona- 
tions inter vivos are irrevocable save on certain 
limited grounds.*®® 
the donor for nonperformance of the conditions 
Under some codes a donation inter 
vivos by one without legitimate or legitimized de- 
scendants is revoked by the subsequent birth of 
children, even posthumous, or the reappearance of 
a child once believed dead;8* in others, this is 
not the rule unless expressly stipulated.®® 
tion for ingratitude is also frequently provided 
for,9® but the action therefor is not usually avail- 
able to the donor’s heirs,®! especially if the donor 
might have brought it but failed.%? 


Alle donations causa 


A donation may be revoked by 


Revoca- 


Under some 


charges or obligations of the donee, 
Dalloz, Repertoire .de Legislation, 
Supplement 5, No. 404, p. 149. Hence, 
if the town of Marksville was 
charged or obliged by the act of dona- 
tion with the duty of establishing and 
maintaining a public market on the 
lot donated, a clear case of nonper- 
formance is alleged.” Voinche v. 
hte ites 124 La. 712, 716, 50 S 


[a] But donor must first seek ju- 
dicially to enforce compliance.— 
Sentence Sp. Supr. Trib. Oct. 12, 
1858, Jur. Civ. Compare Ur. Civ. 
Code art 1632. 

{b] In Japan an unexecuted dona- 
tion, not evidenced by writing, may 
be rescinded by either party. Civ. 
Code art 550. 

88. Civil codes: Belg. arts 953, 960, 
961; Cuba art 644; Dom. arts 953, 960, 
961; Fr. arts) 953, 9605962; Te arts 
1078, 1088; Mex. art 2636 et sea: 
Per. art 612; Ph. art 644; P. R. § 652; 
Port, arts 1482, 1483; Rom. arts 829, 
836, 837; Sp. art 644; Ven. art 1154; 
Bol. art 676; Guat. art 729; Escario 
v. Regis, 31 Ph. 618. 

89. Civil codes: Arg. art 1902 
(1868); Ch. art 1424; Col. art 1481; 
Ec. art 1414; Guat. art 730 (where 
value does not exceed a sixth part): 
Nic. art 2790; Pan. Canal Z. art 1481; 
Per. art 614 (where value of donacion 
does not exceed one tenth of donor’s 
property); Que. art 812; Ur. art 1631; 
Symes v. Cuvillier, 5 App. Cas. 138 
(where the donation was made before 
the civil code came into force). 

90. | Civil codes) “Ares “art S892 
(1858) et seq; Belg. arts 953, 955; 
Braz. art 1183 et seq; Ch. arts 1428, 
1429; Col. arts 1485, 1486; C. R. art 
1405; Cuba arts 648, 649; Dom. arts 
953, 955; Be. art 1418 et seq; Fr. art 
955 et seq (excepting marriage dona- 
tions); Ger. art 530 et seq; Guat. art 
731 et seq; Hond. art 1334 et seq; It. 
arts 1078, 1081; La. Rev. art 1559 et 
seq; Mex. art 2646 et seq; Nic. arts 
2793, 2794; Pan. art 965 et seq; Pan. 
Canal Z. arts 1485, 1486; Per. art 
615 et seq; Ph. arts 648, 649; Port. 
art 1482 (2); Sp. arts 648, 649; Ur. 
art 1634; Ven. art 1154 et seq; P. R. 
§§ 656, 657; Salv. art 1299. 

For cases involving revocation on 
this ground in Louisiana and Que- 
ee see Gifts 28 C. p 650 note 


91. Civil codes: Guat. arts 734, 
760; Per. art 618; Port. art 1487. Con- 
tra Arg. art 1898 (1864). 

92. Civil codes:- Ch. art 1430; Col. 
art “1487 CR. lart) 1407-Cubamart 
653; Ec. art 1420; Fr. art 957; Ger. art 
530 (giving the heir the right only 
when the donor was prevented by the 
donee from revoking); Hond. art 
1336; La. Rey. art 1561; Mex. art 
2650; Nic. art 2795; Pan. art 970; Pan, 
Canal Z. art 1487; Per. art 618; Ph. 
ant 653% (PR S$ 66l Port. artel 40ue. 
Que. art 814; Salv. art 1301; Sp. art 
653; Ur. art 1636; Ven. art 1158. 


; ey 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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codes, marriage donations are not revocable for in- 
Under others, a donation by install- 
ments terminates with the donor’s death.%* 
revocation the donee must return the subject matter, 
or its value at the time of the donation, with income 
from date of suing or from breach of condition.®® 

[§ 244] (2) Traditio or delivery, accompanied by 
the intent to transfer dominium, is another deriva- 
tive mode of acquiring the latter.°® 
and requisites of traditio have already been dis- 


gratitude.®8 


eussed.?* 


[§ 245] 3. Classes—a. Perfect. The dominium of 
which we have thus far treated is that known as 
perfect or dominium plenum,®* one of whose chief 
characteristics is its exelusiveness.®? 
presumed to be exclusive and unlimited;* but there 
may be condominium (or joint ownership) where 
a thing simultaneously belongs to several and one 
of them may not dispose of a definite portion until 
9595) 


93. Civil codes: Belg. art 
Dom. art, 959; br. art 959>;-Guat. art 
754; Per. art 622; Ur. art 1623. Con- 
tra Que. art 813. 

[a] In Germany a donation in pur- 
suance of a moral obligation or con- 
sideration for propriety. is irrevoca- 


ble. Civ. Code art 534 

94. Civil codes: Ger. ‘art 520; Jap. 
art 552. 

95.) Civil <codes:).C._m. vant, .1406; 


Cuba arts 650, 651; Hond. arts 848, 
849; Pan. arts 967, 968; Ph. arts 650, 
651; P. R. §§ 658, 659; Sp. arts 650, 
651; Ur. art 1638. 

96. Civil codes: Arg. art 2635 
(2601) et seq; Cal. §§ 1039-1047; Ch. 
art 684 et seq; Col. art 740 et seq; 
Cc. R. art 481 et seq; Cuba art 609; Ec. 
art 659 et seq; Ger. art 929 et seq; 
Hondsarta6iereh. art .6.09;) 0.1. 8 
616; Salv. art 651 et seq; Sp. art 6097 
Ur. art 758 et sea. 

[a] Roman law.—Justinian Inst. 
II (1) 40-41. 

97. See supra § 159. 

Phillimore Rom, Priv. L. (1863) 

Civil codes: Arg. art 2541 
PIBLAe ALL. a0s, Cem attacOs. 
Louisiana.—'‘'Ownership is di- 
vided into perfect and imperfect. 
Ownership is perfect when it is per- 
petual, and when the thing is unin- 
eumbered with any real right towards 
any other person than the owner.” 
Rev. Civ. Code art 490. 

[b] Spain.— Hscriche Diccionario 
[quot Castillero v. U. S., 2 Black (U. 
S.)-1%,. 22%, 17 L...ed. 360]. 

99. Civil codes: Ger. art 903; La. 
Rev. art 494; Per. art 461 (4). 

[a] Argentina.— —‘Dominium is ex- 
elusive. Two persons cannot each 
have dominium of the same object 
though both may hold in common.” 


Civ. Code arts 2542 (2508), 2557 
(2523). 

1. Braz. Civ. Code art 527. 

2 Civil scodéess Arg. lib | LIT / tit 
WilicnG. Ro-anteavOs.Ger, art L008 <et 
seq. 

3. Per. Civ. Code art 463. 

[a] Roman law.—(1) “Dominium 


minus plenum i. e. the naked property 
severed from the enjoyment.” Philli- 
more Rom. Priv. L. (1863) p 139. (2) 
“The common characteristic, legally 
speaking, of all these rights, and that 
which distinguishes them from own- 
ership, is this, that the rights of 
control which they confer are lim- 
ited in regard to their contents, al- 
though, like ownership, they are di- 
rectly operative as against any third 
party who interferes with them. In 
other respects the several jura in re 
differ essentially from one another in 
regard to the nature and extent of 
the control which they confer.” Sohm 
Inst. Rom. L. (3d ed) p 338. 


4 Civil codes: Arg. arts 2541 
(2507), 2695 (2661); Braz, art 525; 
Col. arts 669, 670; C. R. art 265; 


Ch. arts 582, 583; Pan. Canal Z. arts 
669, 670. 


[40 c. J,-91] 
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[§ 246] 
Upon 


res.3 


ture. 
clared, 


The nature 


[40 C.J.] 1441 


it has been judicially partitioned.” 
b. Imperfect (Real rights qualifying 
dominium)—(1) In General. 
dominium may be distributed among several per- 
sons each of whom enjoys a distinet right in the 
Such a right is imperfect (minus plenum) 
or qualified dominium.! 

[§ 247] (2) Servitudes’—(a) Definition and Na- 
“(A servitude, 
‘ig a real right imposed upon one im- 


But the effects of 


’? it has been judicially de- 


movable property for the utility of another... 


belonging to a 


Dominium is 
English law.® 


usar 


_ [a]  Gouisiana.—(1) “Ownership is 
imperfect when it is to terminate at 
a certain time or on a condition; or 
if the thing, which is the object of it, 
being an immovable, is charged with 
any real right toward a third person; 
as a usufruct, use or servitude. 
When an immovable is subject to a 
usufruct, the owner of it is said to 
possess the naked ownership.” Rev. 
Civ. Code art 490. (2) ‘Imperfect 
ownership is exclusive of any co- 
existing Ownership of the same sub- 
ject, in another, during the term of 
its duration. This is of the essence 
of ownership, whether perfect or im- 
perfect. C. C. 494. The argument, 
therefore, that a concession for a life 
or for a term, must be a usufruct, 
because it cannot be an ownership, 
though valid under the French law, 
has no force under ours. It is, as 
we have shown, entirely competent to 
convey ownership for life.’ Mar- 
shall v. Pearce, 34 La. Ann. 557, 559. 

[b] Compared with fee ‘simple 
estate.—‘‘A subject therefore has only 
the usufruct, and not the absolute 
property of the soil; or, as Sir Ed- 
ward Coke expresses it, (k) he hath 
dominium utile, but not dominium 
directum. And hence it is, that, in 
the most solemn acts of law, we ex- 
press the strongest and highest estate 
that any subject can have, by these 
words: ‘he is seised thereof in his 
demesne, as a fee.’ It is a man’s 
demesne, dominicum, or property, 
since it belongs to him and his heirs 
forever: yet this dominicum, prop- 
erty, or demesne, is strictly not abso- 
lute or allodial, but qualified or 
feudal: it is his demesne, as of fee: 
that is, it is not purely or simply his 
own, Since it is held of a superior 
lord, in whom the ultimate property 
resides.” 2 Blackstone Comm. p 105. 

5. Anglo-American law see raged 
ments 19 C. J. p 856. 

6. Christin v. Peloquin, 28 Que. 
Super. 299, 301 (per Archibald, J.). 

“A learned writer on the law of 
property, Charles Comte, speaks of 
the term ‘servitude,’ which strictly 
denotes a diminution of rights, as an 
unfortunate and improper phrase to 
apply to these reciprocal duties. ‘It 
is simply a means of preventing usur- 
pation, and of securing to each that 
which belongs to him.’” Boyd v. 
Conklin, 54 Mich. 583, 592, 36 NW 
595, 52 AmR 831 (per Campbell, Jeo 
“Servitudes exist only for the benefit 
of immovable property, or the profit 
and advantage of the living.” Chop- 
pin v. Dauphin, 48 La. Ann. 1217, 1219, 
20 S 681, 55 AmSR 3138, 33 LRA 133 
(per Miller, dyayye 

[a] Roman law.—Justinian Dig. 
WoL LV, eNcLd. 

[b] “The object of servitudes is 
to enable persons other than the 
owner of a thing’ to share in the 
benefits derivable from the use of 
that thing, while preserving the in- 


‘Nic. 
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different proprietor. But this 


really defines only one, although much the most 
important, class of servitudes,? 
the source of, and corresponds to, the easement of 
A servitude is generally indivisible 
—that is, property cannot be partially subject. 
thereto—although various owners may enjoy or own 
A servitude is inseparable from the property 


the preedial.S It is 


terests of the owner as fully as pos- 
sible.” Sohm Inst. Rom. L. (Ledlie 
3d ed) p 338.’ Civil codes: Arg. art 
3004 (2970); Aust. art 474; Belg. art 
637; Bol. art 372; Braz. art 695; Cal. 
§ 801 et seq; Ch. art 820; Col. art 
879 et seq; Cuba art 530 et seq; Dom. 
art 637; Ec. art 807; Fr. art 637 et 
seq; Ger. art 1018 et seq; Guat. art 
1189; Hay. art? 517 ‘et iseqse.1t, fant 
531; Jap. art 280 et seq; La. Rev. arts 
647, 648; Mex. art 942; Neth. art 721; 
art: 1559s’ "Pan, art) +5135) Pan: 
Canal Z>-art 859; Per, art 1077; Ph. 
art 530 et seq; P. R. § 536 et seq; 
Port. art 2267; Que. art 499; Rom. 
art 576; Salv. art 822; Sp. art 530% 
Sw. art 730; Ur. art 550; Ven. art 
625; Hond. art 799; Martinez v. Roig, 
23 P. R. 426. 

{c] “he essentials of servitudes 
as defined in article 530 are: First, 
the existence of two tenements be- 
longing to different owners; second, 
something taken from one tenement 
and added to the other, or an encum- 
brance which, while burdening one of 
the tenements and restricting the 
rights attached to it, benefits the 
other, or, by reason thereof, its own- 
er. As there are two real properties 
involved, it is indispensable to know 
what they are—it is indispensable 
that the properties be definitely de- 
scribed. In this manner the respec- 
tive owners will know the material 
object upon which their rights or 
duties rest aS well as the limit and 
extent of the same.” Manresa Comm. 
on Civ. Code art 530. i 

{d] A clause in a deed requiring 
the vendee to construct a fence does 
not constitute a servitude. McCuaig 
v. Chenier, 3 Que. Super. 107. 

[e] The dominant owner may 
compel the removal of obstructions 
to the use of the Le tbe Wheeler 
v. Black, 3 Montr. Leg. (Que.) 202. 

(7 Some of the cpt however, 
recognize only this class. Civil codes: 
Belg sVart 637% Braz lart 69539 C Re 
art 370; Dom. art 637; Fr. art 637: 
Hay. art 517; Mex. art 942 et seq: 
Rom. art 576; Bol. art 372; Neth. art 


721, 
8. See infra § 248. 
9. Markby Elements of L. § 403. 


Compare 2 Blackstone Comm. p 36; 
Easements 19 C. J. p 856. But as 
suggesting a distinction between the 
two see Stephenson v. St. Louis 
Southwestern R. Co., (Tex. Civ. A.) 
181 SW 568. 

10. Civil codes: Braz. art 707; C. 
Ri art 372; Cuba ‘art 0535s" Ger.mant 
1025; Guat. art 1199; ‘Hond. art 551; 
La. Rev. art 656; Mex. art 952; Nic. 
art 1561; Pan. art 517; Per. art 1130; 


Ph. art) 5353 PR? 855422" Port.eare 
2269; Sp. art 585;. Sw. ong 744; Ur. 
rae 554; Martinez v. Roig, 23 P. R. 
426. 

{a] Argentina.—(1) Civ. Code art 


3041 (3007). (2) But a servitude is 
considered divisible if its enjoyment 


1442 [40 C.J] 


affected.!1 


for the enjoyment thereof." 


expressed in the deed.’ 


[§ 248] (b) Classes—aa. As to Nature—(aa) Real 
Servitudes are divided 


(or Predial) and Personal. 
into personal and real or predial, 
ing already been defined.'® 


consists in distinct acts or privileges 
-which each dominant owner may ex- 
ercise. Civ. Code arts 3063 (3029), 
3065 (3081). (3) But if the servitude 
is indivisible, such owner may exer- 
cise it only as regards his share. Civ, 
Code arts 3064 (38080), 3066 (8032). 
(4) Indivisibility does not prevent 
limitation as to manner, place, and 
time of enjoying the servitude. Civ. 
Code art 3042 (8008). 

ll. Civil codes: Ch. art 825; Col. 
art 883; C. R. art 371; Cuba art 534; 
Ee. art 812; Guat. art 1197; Hond. art 
804; Mex. art 950; Nic. art 1560; Pan. 
art 516; Pan. Canal Z. art 883; Per. 
art 1128; Ph. art 584; BP. R..§ 641; 
Port. art 2268; Sp. art 534; Ur. art 
528: Salv. art 826. 


12. Civil codes: Braz. art 696; C. 
Ry art 376. : 
[a] Louisiana.—(1) ‘'The Code of 


1825, not only introduced innovations 
in the law of servitudes, but, with 
great latitude, it recognized classes 
of servitudes entirely inapplicable to 
the state of our society and our hab- 
its, and which can have no place in 
a new and sparsely settled country. 
The Code Napoleon, from which they 
are taken, found this class of servi- 
tudes established by ancient customs 
and long usages, and had to deal with 
them as facts under rights acquired.” 
Parish v. Municipality No. 2, 8 La. 
Ann. 145, 152. (2) But when a servi- 
tude of drain is established, it is pre- 
sumed to be a real servitude. Levet 
v. Lapeyrollerie, 39 La. Ann. 210, 1 
S 672. 

{b] Burden of proof.—After the 
alleged servient tenant proves title, 
the burden rests on claimant to prove 
servitude. Nogueras v. Fernandez, 25 
P. R. 108. 

13. Shaffer v. State Nat, Bank, 37 
La. Ann. 242. See Torres v. Falgoust, 
37 La. Ann. 497. 

“In the establishment of servitudes 
by the agreement of parties, they 
ought to be declared and described 
with certainty as to the property in 
favor of which they are created, as 
to the property subjected, and as to 
the nature of the charge imposelt. 
The want of certainty as to either of 
these essential points is fatal to the 
stipulation, by reason of the impossi- 
bility of ascertaining the true mean- 
ing and intent of the parties. In 
cases where the word servitude, or 
an equivalent word, is used, and a 
real right is created on one estate 
in favor of another, difficulties as to 
the intention of parties can rarely 
arise. The substance of the act will 
determine its import. But when the 
stipulation is simply in favor of the 
person, owner of the estate, or when 
from the purport of the act itself, the 
right is merely personal, it then be- 
comes the duty of Courts to deter- 
mine on the legal effect of the agree- 
ment under consideration, according 
to established principles of jurispru- 
dence in such cases.” Parish v. Mu- 
nicipality No. 2, 8 La. Ann. 145, 152. 
“A strict and rigid application of the 
articles of the Code on the title of 
predial servitudes would be destruc- 


Servitudes are not presumed;'? they 
are strictly construed,'? but when established, they 
enable their owners to do whatever is necessary 
The existence of an 
apparent sign of servitude, such as a roadway, es- 
tablished by the owner of two tenements affected, 
is considered, upon the alienation of either, as a 
title, so that the servitude continues, unless, at the 
time, the sign is removed or a contrary intent is 


They may be either 
rural (servitutes prediorum), affecting agricultural 
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MODERN CIVIL LAW 
land,” or urban 


stituted for the 


[§ 249] 


affecting structures.'® 


[§§ 247-250 


(servitutes prediorum urbanorum), 
Personal servitudes are con- 
benefit of one or more individuals 


or of a community, to whom the servient estate 
does not belong.’® 
usufructus, are treated elsewhere herein.?° 
(bb) 
Again servitudes are continuous when usable at 
all times without human intervention; or inter- 


The personal servitudes, like 


Continuous and Intermittent. 


mittent when used at intervals, depending upon 


human acts.?? 


the former hay- 
external signs. 


tive to agricultural industry.” Minor 
v. Wright,'16 La. Ann.'151, 152 [cit 
Sowers v. Shiff, 15 La. Ann. 300; Mar- 
tin v. Jett, 12 La. 501, 832 AmD 120]. 

14. Sohm Rom. L. (Ledlie ed) p 
342; Civil codes: Arg. art 3056 (3022); 
Braz. art 699; Ch. arts 828, 829; Col. 
arts 885, 886; C. R. art 374; Cuba art 
642; Hond. arts 807, 808; Pan. art 
524; Pan. Canal Z. arts 885, 886; Ph. 
art 542; P. R. § 549; Sp. art 542; Sw. 
art 737: Ven. art 716. 

15. Civil codes: Belg. art 694; Bol. 
art 420; Cuba art 541; Dom. art 694; 
Fr. art 694; Hay. art 557; La. Rev. 
art 769; Neth. art 748; Pan. art 523; 
PHY abiw 04s Peri oe F485 Ome Vane 
627; Sp. art 541; Rozier v. Maginnis, 
12 La. Ann, 108; Portela v. Société 
Anonyme Des Sucreries De St. Jean, 
29 P. R. 864. oe : 

{a] Porto Rico Civ. Code § 548. 
“The theory of-the apparent sign is 
applicable to the case of a single 
property which is divided into two or 
more parts. ... The idea of a servi- 
tude always presupposes a dominant 
and a servient estate. The servitude 
went into full effect from the mo- 
ment the estate was divided. The 
vendor ceased to be the owner of the 
part sold, but the road—the apparent 
sign of the servitude—continued to 
exist and to be used as such.” Mar- 
tinez v. American R. Co., 19. P.. R. 925, 
928. 

[ob] Spain Civ. Code art 541. ‘‘Ac- 
cording to the doctrine established by 
this court the provisions of Law XIV, 
Title XXXI, Partida III, relative 
to the manner of establishing servi- 
tudes, are not in conflict with the 
principle that when an estate is 
divided between two different per- 
sons and there is no covenant in 
the deed, their tenures’- thereof 
shall be different’ from that of the 
original owner of the whole, it is 
understood that the servitudes neces- 
sary for its use and enjoyment sub- 
sist and that the apparent sign there- 
of is a title for their continuance 
unless at the time of the division of 
the property the contrary was ex- 
pressed, which is what happens in 
the present case. The property 
which is the subject-matter of ‘this 
action was adjudicated to Juan Perez 
Charucco in satisfaction of his judg- 
ment and after his death it was 
divided between his children, Juan 
and Maria Francisca, without any 
covenant regarding a different ten- 
ure; therefore the judgment ap- 
pealed from, decreeing that Rafaela 
Liano recognize the servitude of a 
right of way for cattle and carts, 
which is the object of the complaint, 
does not violate Law XIV, Title 
XXXI, Partida III, as alleged in the 
first ground of appeal.” Sentence 
Sp. Supr. Trib. Nov. 7, 18838, 53 Jur. 
Civ. 208. To same effect Sentence 
Supr. Trib. Sept. 14, 1867, 16 Jur. 
Civ. 107; Sentence Supr. Trib. Oct 21, 
1892, 72 Jur. Civ. 242. 

{c] Philippines Civ. Code art 545. 
The mere existence of trails with 
their ramifications used intermit- 
tently and permissively does not 


[§ 250] (cc) Apparent and Nonapparent. 


tudes are apparent when continually visible by 
22 


Servl- 


Nonapparent are those which ex- 


hibit no external sign, as the prohibition to build 


afford notice to third parties of a 
servitude of passage. Toa Sugar Co. 
Vie Galant. 2e tat, ia 

16. See supra § 247: and Sohm 
Rom. L. (3d ed) p 259; Civil codes: 
Arg. arts 3005 (2971), 3006 (2972); 
Aust, art 474; Ch. art 820; Col. art 
879; La. Rev. art 647; Per. arts 1078, 
1125; Que. art 546; Rom. art 621; 
Hay. art 553. ‘ 

17. Sohm Rom. L. (Ledlie ed) p 
262; Civil codes: Aust. art 474; Belg. 
art 687; Bol. art 373; Dom. art 687; 
Fr. art 687; Mex. art 944; Per. art 
1125;° Que. art 546; Rom. art. ‘621; 
Hay. art 553. 

la] Spain.—“‘The laws on servi- 
tudes in force at the time those fau- 
bourgs were created, are found in 
the Partidas. The law Ist, tit. 31st, 
of the 3d Partida divides them into 
two classes. The first constitutes 
those which a house enjoys on an- 
other house; these are named urbana. 
The second, are those which an 
estate enjoys on another estate; they 
are called rustica. The second law 
of the same title describes the right 
of view as being exclusively urban, 
and such as a house can acquire 
over another house.” French v. New 
Orleans,.,etc.,.. R= Co. 2! La, Ann's 0, 
86. This distinction does not appear 
to have been carried into the Span- 
ish civil code. 

18. See supra note 17. 

19. Civil codes: Arg. art 3006 
(2972); Cuba art 531; Neth. art 722: 


Per. art .1081 -et. seq; Ph. art’ 531: 
Rika se b3 lee Sp. anteoal. 
a] A railroad right of way has 


been called a personal servitude. New 
Orleans, etc., R. Co. v. Delamore, 34 
La. Ann. 1225. 

20. See infra § 261 et seq. 

21. Civil codes: Arg. art 3009 
(2975); Belg. art 688; Bol. art 374; 
Ch. art 822; Col. art 881; Cuba art 
532; Dom, art 688; Ec. art 809; Fr. 
art 688; Guat. art 1192 et seq; Hay. 
art 553; Hond. art 801; Jap. art 283; 
La, Rev. art 727; Mex. art 945 et seq; 
Neth. art 724; Nic. art 1564; Pan. art 
514; Pan. Canal Z, art 881; Per. art 
L126 Ph art b32 sb RW 6 boos) bore. 
art 2270; Que. art 547; Rom. art 622; 
Salv. art 824; Sp. art 532; Ur. art 
551; Ven. art 696. 

[a] Thus (1) a servitude of drain 
through an artificial canal is con- 
tinuous, La. Rev. Civ. Code art 727; 
Levet v. Lapeyrollerie, 39 La. Ann. 
210, 1 S 672. (2) And so is one of 
light and view. Cleris v. Tieman, 15 
La. Ann. 316. (38) A right of passage, 
especially when exercised by suffer- 
ance, is intermittent. La. Rev. Civ. 
Code art 727; Torres v. Falgoust, 37 
La. Ann. 497; Fisk v. Haber, 7 La. 
Ann. 652; Crossman v.- Vignaud, 14 
La. 178. (4) And so is a railroad for 
transporting sugar cane. Ogborn v. 
Lower Terrebonne Refining, ete., Co., 
129 La. 379, 56 S 323. 

{b] A prohibition of building with 
certain materials is continuous if it 
is a servitude at all. Sicotte v. Mar- 
tin, 19 Que. Super. 292. 

22. Civil codes: Arg. art 3010 
(2976); Belg. art 689; Bol. art 375; 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


The | a i J 


§§ 250-256] 


above a certain height.?3 


[§ 251] (dd) Positive and Negative. 
are positive when imposing upon the servient owner 
the obligation of doing or allowing something; and 
negative when forbidding something otherwise per- 


missible.?* 


[§ 252] (ee) Active and Passive. 
estate constitutes an active servitude; the servient 


a passive one.?> 


[§ 253] bb. As to Origin—(aa) Natural. 
tudes may arise from the physical location of the 
property, whence they are termed ‘‘natural.’’?® 


Braz. art 697; Ch. art 824; Col. art 
882; Cuba art 532; Dom.-art 689; Ec. 
art 811; Fr. art 689;-Guat. art 1195; 
Hay. art 554; Hond, art 803; Jap. art 
283; La. Rev. art 728; Mex. art 945 
et seq; Neth. art 725; Nic. art 1564; 
Pan, art “5j4s> Pans - Canal~Z: ‘art 
SS2s-Pn art b325, book §25395--Port: 
art 2270 (8); Que. art 548; Rom. art 
622; Salv. art 825; Sp. art 532; Ur. 
art 552; Ven. art 697. 

fa] For example (1) servitudes of 
passage are apparent. La. Rev. Civ. 
Code art 728; Bruning :v. New Or- 
leans Canal, etc., Co., 12 La. Ann. 541. 
(2) And so are aquatic servitudes. 
Civil codes: Fr. art 689; La. Rev. art 
728; Levet v. Lapeyrollerie, 39 la. 
Ann. 210, 1 S 672; Kennedy v. Mc- 
Collam, 34 La. Ann. 568 (drip and 
running water); Guesnard v. Bird, 
33 La. Ann, 796. (3) And those of 
light and view. Civil codes: Fr. art 
688; La. Rev. “art 727; Taylor v. 
Boulware, 35 La. Ann. 469 (window): 
Cleris v. Tieman, 15 La. Ann. 316. 

23. Civil codes: Arg. art 3010 
(2976); Belg. art 689; Bol. art 375; 
Braz. art 697 (nonapparent servitudes 
must be inscribed in the registry); 
Ch. art 824; Col. art 882; Dom. art 
689; Fr. art 689; Guat. art 1196; Hay. 
art 554; La. art 728; Mex. art 949; 
Neth. art 725; Port. art 2270 (4); 
Que. art 548; Rom. art 622; Ec. art 
811; Pan. Canal Z. art 882; Salv. art 
$25; Ur. art 552; Ven. art 697; Lal- 
lande v. Wentz, 18 La. Ann. 289. 
And see supra notes 22, 23. 

[a] One who founds his claim on 
an “apparent sign’’ must show its 
existence when the servitude was es- 
tablished. Fabie v. Lichauco, 11 Ph. 


14. 

{b] Purchaser of an inheritance 
encumbered with a nonapparent serv- 
itude, unmentioned and burdensome, 
is entitled to rescission or damages. 
Lallande v. Wentz, 18 La. Ann. 289. 

24. Civil codes: Ch. art 823; Col. 
art 882; Cuba art 533; Ec. art 810; 
Honds*art 802;' Pan: -art-—515;" Pan, 
Canal Z. art 882; Per. art 1080; Ph. 
art 533; P. R. § 540; Sp. art 533. 

[a] Serviitude of hght and view 
held negative. Fabie v. Lichauco, 11 
Ph, 14; Cortes v. Yu-Tibo, 2 Ph. 24 
[dist Sentence Sp. Supr. Trib. Febr. 
ty aiS.9 6.1; 

25. Civil codes: Per. art 1077; Ur. 


50. 

Civil codes: Belg. art 639; Ch. 
art 831; Col. art 888; Dom. art 639; 
Ec. art 818; Fr. art 639; Hay. art 517; 
La, Rev. art 659; Nic. art 1565; Pan. 
Canal Z. art 888; Port. art 2271; Que. 
art 500; Rom. art 577; Salv. art 832; 
Ven. art 630 et seq. 

“While Erskine in his ‘Principles 
of the Law of Scotland,’ uses the 
term ‘servitude’ as including the 
rights in question, he speaks of them 
as natural, as contradistinguished 
from legal servitudes. Book 2, title 
9. Domat refers to them in the same 
way, dividing servitudes into those 
which are natural, and those which 
do not rest on natural right. Book 1, 
tit. 12, § 5. And this is further illus- 
trated by his collection of excerpts 
from the Roman law. 4 Domat 423.” 
Boyd v. Conklin, 54 Mich. 583, 592, 20 
NW 595, 52 AmR 831 (per Campbell, 
J.) Other codes .classify these as 
legal servitudes. Civil codes: Guat. 
art 1201; Per. art 1131 et seq; Ur. art 
558 et seq; Ven. art 630 et sea. 
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‘ 


: [§ 254] (bb) Legal—aaa, In General. 
also arise by operation of law and are then known 


Servitudes 
as legal.?7 


servitude.?® 

The dominant 

common (party) 
Presumption. 

Servi- 


trary signs.*° 


[a] Instances of this class of 
servitudes are those relating to 
waters (1) like that which requires a 
lower riparian owner not to impede, 
and the upper one not to increase, 
the natural flow of the stream. Civil 
codes: Arg. Civ. Code lib III tit XIII 
cap III; Belg. art 640 et seq; Bol. 
art 379 et sea; Braz. art 563; Ch. art 
835 et sea; Col. lib II tit XI cap I; 
Cuba art 552; Dom. art 640 et sea; 
Ec. art 822 et seq; Fr. art 640 et seq: 
Guat. art 1203 et sea; Hay. art 518 
et seq; Hond. art 812; Jap. art 285; 
La. Rev. arts 660, 661; Nic. art 1584 
et seq; Pan. art 534; Pan. Canal Z. 
art 892 et seq; Per. art 1132 et sea: 
Pin arg) Soave ok: §i559e0 Port-Jart 
2283 et seq; Que. art 501; Rom. art 
578 et sea; Salv. art 836 et sea: Sp. 
art 552; Ur. art 559 et sea; Ven. art 
630 et seq; Magno v. Castro, 30 Ph. 
585; Lunod v. Meneses, 11 Ph. 128. 
(2) “The law, it is true, recognizes 
the right of a proprietor to perform 
artificial drainage, but not so as to 
pervert the right of servitude, as 
originating from the natural situa- 
tion of the place. The plaintiff is not 
entitled to divert the flow of the 
waters on his plantation from the 
front to the rear, so as to effect his 
drainage in an opposite direction, to 
the detriment of other adjoining pro- 
prietors. The plaintiff’s ditches, four 
in number on the west side of. the 
Bayou Peter, and one on the east 
side, should be closed at the highest 
point on the first bank of the bayou, 
without prejudice to the right of the 
plaintiff to drain in this bayou the 
lands situated between this ridge and 
the stream.” Hooper v. Wilkinson, 
16. ‘La. Ann.497%, 77 AmD .194:, (3) 
The diversion of a stream may con- 
stitute an illegal servitude. Maguire 
v. Donovan, 10 Que. L. 267. (4) A 
servitude of getting and conducting 
water does not entitle one to ob- 
struct and divert it by dams and ex- 
cavations. Shaffer v. State Nat. Bank, 
37 La. Ann. 242. See Foley v. God- 
chaux, 48 La. Ann. 466, 19 S 247; 
Ludeling v. Stubbs, 34 La. Ann. 935; 
Mailhot v. Pugh, 30 La. Ann. 1359. 
(5) In .the Roman law this was 
termed servitus stillicidii non aver- 
tendi and the maxim was aqua currit 
et debet currere (water runs and let 
it@ run): (6) This rule has also 
been adopted in many common-law 
jurisdictions (Waters [40 Cyc 641]), 
(7) although not in all (Waters [40 
Cyc 642]). 

27. See infra §§ 255-258. 

Anglo-American law see Easements 
19 Cc. J. p 921 et seq (by implica- 
tion). 

28. Civil codes: ‘Belg. art 649 et 
seq; Bol. art 387 et seq; Ch. art 839 
et sea; Col. arts 888, 897; Cuba art 
553: Dom. art 649 et seq; Ee. art 826 
et seq; Fr. art 649 et seq; Guat. art 
1213 et sea; -Hay: art 526 et seq; 
Honda, art 818; La. Rev. art 665; Mex. 
art 955 et seq; Nic. art 1621; Pan. 
art 535; Pan. Canal Z. arts 888, 897 
et seq; Per. art 1131 et seq; Ph. art 
553; P. R. § 560; Que. art 507; Rom. 
art 586 et seq; Salv. art 840 et seq; 
Sp. art 558; Ven. art 627 et seq; 
Chang Hang Ling v. Manila, 6 Ph. 
251. 

Anglo-American law see Navigable 
Waters [29 Cyc 337]. 

29. Civil codes: Belg. art 652 et 
seq; Bol. art 390 et seq; Ch. art 851 


[§ 255] bbb. Bank of Navigable River. 
to use the banks of a navigable river is a legal 


[§ 256] cece. Common Wall. 


[40 C.J.] 1448 


Servitudes 
The right 


The right to use a 
wall is a legal servitude.?? 
In the civil law, unlike the com- 


mon law, a boundary wall between two structures is 
presumed to be a party one in the absence of con- 


et seq; Col. art 909 et seq; Cuba art 
571 et seq; Dom. art 652 et seq; Ec. 
art 838 et seq; Fr. art 652 et seq; 
Hay. art 528 et seq: Hond. art 820 et 
seq; La. Rev. art 674 (1, 2) et seq; 
Mex. art 996 et seq; Neth. art 681 et 
seq; Nic. art 1638 et seq; Pan. art 553 
et seq; Per. art 1138 et seq; Ph. art 
571 et seq; P. R. § 578 et seq; Que. 
art 510 et seq; Rom. art 590 et seq; 
Salv. art 853 et seq; Sp. art 571 et 
seq; Ur. art 598 et sea; Ven. art 
670 et seq; It. art 546 et seq; Pan. 
Canal Z. art 909 et seq. 

“There is no division of ownership 
of a wall in common. The whole be- 
longs jointly and in indivision to the 
neighboring proprietors, and is in- 
tended to Serve their common pur- 
poses without reference to the divid- 
ing line between the lots. Thus, one 
co-proprietor may ‘cause beams or 
joists to be placed within two inches 
of the whole thickness of the wall,’ 
and his neighbor would have no right 
to complain unless he had need of the 
Same space for his own construction. 
C. C. 680. It follows that the circum- 
stance of the flue being built, on the 
first and second floors, in the half 
of the wall on the side of No. 8, does 
not establish exclusive ownership 
thereof in the proprietor of that 
property, nor does it destroy the 
presumption of community which 
attaches to the flue as to every other 
part of the wall.” Weill v. Baker, 
39 La. Ann. 1102, 1103, 3 S 361. Com- 
eae Costa v. Whitehead, 20 La. Ann. 


[a] Inapplicable to frame build- 
ing.—‘“‘The plaintiff claims that she 
has the right to demand of the de- 
fendants that the side of one of de- 
fendants’ wooden buildings, built on 
or near the division line, be made a 
‘wall’ in common by paying to them 
one-half of its value. We are not 
of that opinion. The Articles of the 
Civil Code on the subject of party 
walls were enacted from public policy 
in aid of general interests for the 
solidity and safety of brick or stone 
buildings and not in aid of the rights 
of one neighbor to secure’. the 
‘privacy’ of his property by restric- 
tions upon the rights of ownership 
of another neighbor, Whenever, if 
ever, the plaintiff should seek to 
build a brick or stone building upon 
her side line, it will be time enough 
for her to claim a legal right of con- 
trolling the defendants’ exercise of 
their right of ownership.’ Bryant v. 
Sholars, 104 La. 786, 795, 29-S 350. 

Anglo-American law see Party 
Walls [380 Cye 770]. 

30. Civil codes: Belg. /art 653; 
Bol. art. 390; Ch. art 853; Col. art 
911; Cuba art 572; Dom. art 653; Ec. 
art 840; Fr. art 653; Guat. art 1247; 
Hay. art 528; Hond. art 832; Jap. art 


229; La. Rev. art 677 [compare art 
688]; Mex. art 997; Neth. art 681; 
Nic. art 1639; Pan. art 554; Pan. 


Canal Z. art 911 et seq; Ph. art 572: 
PP. Ri § 579; Que: art 5103) Rom art 
590; Salv. art 855; Sp. art 572; Ur. 
arts 598, 608; Ven. art 671; It. art 
546; Weill v. Baker, 39 La. Ann, 1102, 
3 S$ 361. 

“The wall which separates a house 
from a garden or lot is not presumed 
a wall in common (mitoyen). The 
law reads between buildings; and be- 
tween enclosures and garden, and not 
between a building and an enclosure 


1444 [40 C.J. 


‘“‘Contrary signs’’ are found in windows and 
other openings and such construction of the wall 
as indicates that it was not intended for common 


use. 


The cost of construction, maintenance, and repair 
of a party wall devolves proportionately upon the 
contiguous owners,*” any one of whom may avoid 
contributing by renouncing his right unless the 
In most of these ju- 
risdictions a proprietor may construct a party wall, 
meeting all expenses of construction, maintenance, 


wall supports his building.** 


and garden.” 1 Baudry Lacantinerie 


884 [quot Oldstein v. Firemen’s 
Bide. Assoc., 44 La. Ann. 492, 500, 
10 S 928]. See Cordill v. Israel, 130 


La. 138,57 S 778, 39 LRANS 931, 
Lavergne v. Lacoste, 26 La. Ann. 597, 
“The legal presumption as to party 
walls is: limited to the three cases 
dealt with in the said article of the 
code, and is that of juris tantum un- 
less the contrary appear from the 
title of ownership of the adjoining 
properties, that is to Say, that the 
entire wall in controversy belongs to 
one of the property owners, or where 
there is no exterior sign to destroy 
such presumption and support a pre- 
sumption -against the party wall. 
Case v. Tuason, 14 Ph. 521, 526. 

[a] Wall held to be a party one. 
—Valenzuela:v. Unson, 82 Ph. 19; 
Case v. Tuason, 14 Ph. 521. 

31. Civil codes: Belg. art 654; 
Cuba art 573; Dom. art 654; Fr. art 
654: Guat. art 1248 et seq; Mex. 
art 998 et sea: Neth. art 682; Nic. 
art 1640; Ph. art 573; PB. R. § 580; 
Que. art 511; Rom. art 591; Sp. art 
573; Ur. arts 573, 583; Ven. art 672. 

[a] Exterior signs heid sufficient 

to show that wall was not a party 
one. Lao v. Alburo, 33 Ph. 48. 
32. Civil codes: Belg. art 655; Bol. 
art 391; Ch. art 858; Col. art 916; 
Cuba art 575; Dom. art 655; Fr. art 
655; Guat. art 1254; Hay. art 529; 
Hond. art 837; La. Rev. art 678; Mex. 
art 4004; Neth. art 683; Nic. art 1603; 
Pan. art 557; Pan. Canal Z. art 916; 
Ph. art 575; P. R. § 582; Que. art 512; 
Rom. art 592: Sp. art 575; It. art 
548; Per. art 1139; Ur. art 609. 

[a] An action lies to recover the 
proportion of expense due from a co- 
proprietor who has impliedly ac- 
quiesced in the making of repairs to 
a party wall. Latouche v. Rollman, 
Stuart (Que.) 151. J 

33. Civil codes: Belg. art 656; 
Bol. art 392; Ch. art 858; Col. art 
916; Cuba art 575; Dom. art 656; Fr. 
art 656; Guat. art 1255; Hay. art 530; 
Hond. art 837; La. Rev. art 679; Mex. 
art 1005; Neth. art 683; Pan. art 557; 
Pan, Canal Z. art 916; Ph. art 575; 
P. R. § 582; Que. art 513; Rom. art 
593: Sp. art:575; It. art 549. 

34. Civil codes: Cuba art 577; 
Guat; art (1258; Hond. art 593; La. 
Rev. art 675; Mex. art 1008 et seq; 
Pan; art 559; Per. art 1142; Ph. art 
577; P. R. § 584; Sp. art 577; Ur. art 


603 when the Code authorized the 
proprietor to rest one-half of an 
eighteen inch wall on the land of his 
neighbor, it necessarily includes au- 
thority to rest such wall upon the 
centre of a foundation adequate to 
support it and, therefore, extending a 
greater distance upon the land of 
each. ... We conclude, therefore, 
that the plaintiffs had the legal right 
to extend the foundation equally on 
either side of its centre to the ex- 
tent necessary to make it sufficient 
to support their new and _ thicker 
wall. It cannot be reasonably urged 
that the foundation is unnecessarily 
wide, for one of the most serious 
complaints is that, even with its 
present width, it is inadequate to sus- 
tain properly the weight of the super- 
incumbent wall. Defendants urge 
that plaintiffs have exceeded the 
rights invested in them by law be- 
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and damage to the adjoining owner.** The latter 
is not obliged to share such expense, but may, sub- 
sequently, by reimbursing the builder one half, 


acquire full rights with him in the wall.** 


cause they have used certain wooden 
beams in the construction of the 
foundation, in violation of the proviso 
of Article 675, which reads: ‘provided 
he builds with stones or bricks at 
least as high as the first story, and 
not in frame or otherwise.’ The wall 
and the foundation proper are built 
entirely of brick, and the heavy 
wooden timbers were used only to 
form a firm and smooth basis for the 
foundation. Their use for this pur- 
pose is common and approved by 
expert opinion, and it no more vio- 
lates the proviso above quoted than 
would the driving of wooden piles 
for the same purpose, which is the 


measure which defendants them- 
selves contend should have been 
adopted.” Heine v. Merrick, 41 La. 


Ann. 194, 204, 205, 5 S 760, 6 S 637. 
Compare Levy vy. Fenner, 48 La, Ann. 
1389, 20 S 895. ‘We are of opinion 
that the Art. 671 [now 675] has not 
taken away from the owners of 
ground lots ‘in the cities, towns or 
suburbs of this State’ the right of 
finishing the whole front of the 
houses that they may erect upon 
their lots, in such manner as their 
taste may dictate. The wall spoken 
of in that article is the side wall, 
which supports equally the buildings 
erected on both sides of a line divid- 
ing the property of two individuals. 
The name given to the wall in the 
French text of the Code, ‘mur mitoy- 
en,’ expresses that idea clearly. 
Toullier thus defines ‘mur mitoyen;’ 
‘Celui qui est placé sur les extrémi- 
tés de deux héritages contigues, qui 
est assis moitié sur le terrain de l’un 
des propriétaires, et moitié sur le 
terrain de l’autre.’ The article 672 
of our Code also confirms this inter- 
pretation, ‘If the neighbor be willing 
to contribute, &c. then this wall is a 
wall in common between the proprie- 


tors.’’”” Duncan v. Labouisse, 9 La. 
Ann. 49. Compare Bonquois v. Mon- 
teleone, 47 La. Ann. 814, 17 S 305; 


Jamison v. Duncan, 12 La. Ann. 785; 
Pierce v. Musson, 17 La. 389. ‘ 

[a] “The rule... is one of pub- 
lic policy, and was intended to en- 
courage the improvement of urban 
property. Larche v. Jackson, 9 Mart. 
(La.) 724, 726. It is evidently in 
derogation of common right, inas- 
much as it permitS one man to ap- 
propriate the land of another without 
paying for it. But the law provides 
a quid pro quo to the proprietor, 
whose rights of property are thus in- 
vaded, by giving him the right al- 
ways (conserve toujours le droit) to 
make it a common wall by refunding 
one-half of the cost thereof.” lLa- 
vergne .v. Lacoste, 26 La. Ann. 507, 


510. 

[b] “Until the plaintiff pays the 
defendant one-half the cost of the 
wall it cannot be a wall in common, 
but remains the exclusive property 
of the defendant, though resting one 
half upon the plaintiff’s land. And it 
being the exclusive property of the 
defendant, it follows that she may 
open or shut apertures in it, at her 
pleasure, subject only to the police 
regulations of the city.” Jeannin v. 
DeBlanc, 11 La. Ann. 465, 466. 

[c] A subsequent vendee who uses 
a wall not paid for becomes person- 
ally liable for his portion. Chism v. 
Lefebre, 27 La. Ann. 199. 


Opening in wall. 
out the other’s consent, make openings in the wall.*° 

Demolition of building. 
ing supported by such a wall may demolish the 
former, renouncing his rights in the latter, but 
is liable for all expenses and damages.** 

[§ 257] ddd. Light and View. 


One part owner may not, with- 


The owner of a build- 


The servitude of 


35. Civil codes: Belg. arts 660, 661; 
Bol. arts 396, 3897; Cuba arts 6578, 
579; Dom, arts 660, 661; Fr. arts 660, 
661; Hay. arts 534, 555; Hond. art 
836 (7); La. Rev. arts 676. 683, 684; 


Mex. art 1012; Neth. art 687: (but 
see 688); Pan. arts 560, 561; Per. 
art. 11436 .Ph;. ‘arts: 578; 5579.5. Peake 


§§ 585, 586; Que. arts 517, 518; Rom. 
arts 597, 598; Sp. arts 578, 579; Ur. 
art 602 (7); Ven. art 678; Joyce v. 
ede 1 Can. S. C: 321, 8 Rev. Leg. 

36. Civil codes: Belg. arts 662, 
675; Bol. arts 398, 408; Ch. art 874; 


Col. art 932; Cuba art 580; Dom. arts 
662, 6053. Ec. art 8655. hr. artseGas 
675; Guat. art 1273; Hay. arts 536 


544; La. Rev. arts 685, 696; Mex. art 
1022; Neth. art 692; Nic. art 1669: 
Pan, art 562; Pan. Canal Z. art 932; 
Ph. art 580;.P. R. § 587; Que. arts 
519, 533; Rom. arts 599, 611; Salv. 
art 676; Sp... art,-580; Urovart -616¢ 
Ven. art 690; Choco y. Santamaria. 
7 Wi 2.) ne BAR 

“Openings in a wall fronting upon 
the soil and sky of a different owner 
should be regarded as merely 
tolerated, unless there be an agree- 
ment to the contrary, and can bé 
acquired by prescription only by 
computing the period of prescription 
from the time of the commission of 
some obstructive act tending to de- 
prive the owner of the affected prop- 
erty of the right to build thereon.” 
Garcia. v.’ Garcia; 25 P. R. 119, 132 
[cit Sentences Sp. Supr. Trib. May 10, 
1884, 55 Civ. Jur. 188; Nov. 12, 1889, 
66 Civ. Jur. 412; May 31, 1890, 67 Civ. 
Jur. 714; Febr. 8, 1899, 86 Civ. Jur. 
213; May 27, 1899, 87 Civ. Jur. 303; 
March 3, 1905, 100 Civ. Jur. 448; Febr. 
9) LOOT 10g wel van dure cone 

[a] One who makes such open- 
ings may be compelled to restore the 
wall to its original condition. Stephen 
Maavadkens 6 Montr. Leg. N. (Que.) 

{b] But by failing for thirteen 
years to object to the opening of win- 


dows, the right is lost. Soriano v. 
Sternberg, 41 Ph. 210. 
[c] A party may open windows in 


a building entirely on his property, 
although they overlook his neigh- 
bor’s and interfere with the privacy 
thereof. Bryant v. Sholars, 104 La. 
786, 29 S 350. 

[d] The exception of a “public 
thoroughfare” from the prohibition 
of openings within two meters pro- 
jecting over another’s property is in- 
applicable to a private way. Garcia 
Var Grab Gla 2opuevke bo. 

37. Civil codes: Cuba art 576; 
Pan. art 558; Ph. art 576; P. R. § 583; 
Sp. art 576. 

{a] Louisiana. — “The privilege 
which is given to persons desirous 
of building houses contiguous to 
those of their neighbors, and for that 
purpose to demolish and rebuild the 
walls of the latter, is one which 
cannot be exercised with too much 
care and attention, and which, even 
when so exercised, is productive of 
great inconvenience and trouble to 
the owners of houses whose walls are 
thus demolished. The testimony in 
the present case is somewhat contra- 
dictory; but it appears beyond doubt, 
that the defendant neglected the 
ordinary precaution to stop, with 
planks, the openings left by the 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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light and view is a legal one,?8 although it may also 


be conventional.*9 


[§ 258] eee. Passage over Another’s Land. Servi- 
tude of passage over another’s land is a legal one.*° 


demolition of the wall, so as to pro- 
tect the inside of the house from the 
weather, while the wall was demol- 
ished, and until it was completely re- 
built. It appears that the inside of 
the plaintiff's house was, for a con- 
Siderable time exposed; and for some 
time to a storm and rain; so that the 
family was compelled to seek refuge 
in the kitchen, at a time when the 
plaintiff’s wife was sick; that the 
furniture was much injured by the 
rain. In a case like the present, it is 
extremely difficult to assess the suf- 
ferer’s damage, with any degree of 
correctness or precision; and those 
given by the jury in the present case, 
have appeared to us very high; but 
we have felt great reluctance to ex- 
pose the parties to the trouble and 
expense of further litigation, by re- 
manding the case for a new trial, In 
acting on it, we have found our- 
selves without any certain criterion; 
therefore, have been compelled to co- 
incide with the jury.” Loney Vv. 
High, 13 La. 271, 273. 

38. Civil codes: Belg. art 675 et 
seq; Bol. art 408 et seq; Ch. art 873 
et seq; Col. art 931 et seq; Cuba art 
580 et seq; Dom. art 675 et seq; Ec. 
art 864 et seq; Fr. art 675 et seq; 
Guat. art 1273 et sea; Hay. art 544 
et sed; Hond. art 852 et seq: It. art 
583 et seq; La. Rev. arts 696, 697; 
Mex. (lib ULetit: (Vileuvill; INeth.~art 
692 et seq; Nic. art 1669 et seq; Pan. 
art 562 et seq; Pan. Canal Z. art 931 
et sedse bh. sart.580 jet seqy Pr Re § 
587 et sea; Que. art 533 et seq; Rom. 
art 611 et seq; Salv. art 875 et seq; 
Sp. art 580 et sea; Ur. art 616 et 
seq; Ven. art 690 et sea. 

“The foregoing provisions of the 
Civil Code enumerate the conditions 
under which an adjoining lot owner 
may enjoy the easement of light and 
view. These provisions are positive 
and persons attempting to exercise 
easement of light and view upon 
property of adjoining landowners are 
governed by its provisions. Said arti- 
cle 582 absolutely prohibits the con- 
struction of windows with direct 
views, or balconies or any similar 
openings projecting over adjoining 
property, unless there is a distance 
of at least 2 meters between the wall 
in which they are built and the ad- 
joining property. The evidence ad- 
duced during the trial in the court 
below was not brought here. There- 
fore, we are governed as to the facts 
by the findings of the lower court, 
The lower court found that the dis- 
tance between the wall of the house 
of the defendant and the dividing 
line between the two lots was only 
71 centimeters. The defendant, there- 
fore, has violated the provisions of 
said article 582 by building his house 
nearer the line of the property of the 
plaintiff than a distance of 2 meters. 
Said article 581 provides the charac- 
ter of windows or openings in a wall 
adjoining the property of another 
when such wall is constructed nearer 
the dividing line of the two proper- 
ties than 2 meters. In the present 
ease the defendant constructed his 
house so that the wall looking upon 
the property of the plaintiff was less 
than 2 meters from the dividing line. 
He can, therefore, only construct 
such windows as are provided for in 
said article 581.” Saenz v. Her- 
manos, 13 Ph. 666, 669. Rl 

Anglo-American law see Adjoining 
Landowners § 76 et seq. 

39. lua. Rev. Civ. Code arts 715- 
717. See also infra § 259. __ ; 

40. Civil codes: Arg. lib III tit 
XIII cap 1; Belg. art 682 et seq; Ch. 
art 847 et seq; Col. art 905 et seq; 
CR} lib IL tit’ V cap JTL; Dom.sart 
682 et seq; Ec. art 834; Fr. art 682 
et seq; Ger. arts 917, 918; Guat. art 
1236 et sea; Hay. art 549 et seq; It. 
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The acquisition of an estate surrounded by others 


of the same grantor includes a free right of pas- 


art 592 et seq; La. Rev. arts 699 et 
SECT LOC exw LD TLS tite Vil: co dry: 
Neth. art 715 et ‘seq; Nic. art 1627 et 
seq; Pan. lib II tit X cap V § III; 
Pan, Canal Z. art 905 et seq; Per. 
art 1150 et “seq; Ph. lib II tit’ VIIe 
II; P. R. § 571 et seq; Que. art 540 
et seq; Rom. art 616 et seq; Saiv. art 
S4OEe Spaelip we etit) Vile? Ph) Ur lib 
PE tit DV cap. ID § iL? ven: art 655 
et seq; Bol. art 416 et sea. 

“The right of passing over the de- 
fendant’s property is the forced ex- 
propriation of a participation in what 
belongs exclusively to her. This 
should never be done except in cases 
of extreme necessity. Toullier says 
so, expressly; and adds, that the in- 
convenience of passing over one’s 
own property, though extreme, will 
not be a sufficient reason for forcing 
a neighbor to yield a passage over 


his, And the Court of Appeals of 
Lyons, in considering the article of 
the Napoleon Code corresponding 


with article 695 of our code, recom- 
mended that the right of passage to 
a public road, accorded to a farm, 
enclosed by others, should be sup- 
pressed, if the enclosed farm should 
subsequently be united to one 
bounded by the public road. These 
circumstances, precisely, have oc- 
curred in the present case.” Pousson 
v. Porche, “6 LasAnn. 118, 0119. © To 
same effect Perry v. Webb, 21 La. 
Ann. 217; Martin v. Patin, 16 La. 55. 

{a] The servitude of greater, in- 
cludes that of lesser, ones and the 
lesser excludes the more onerous. 
Braz. Civ. Code art 705. 

Anglo-American law see Hasements 
§ 114 et seq. 

41. Civil codes: Arg. art 38107 
3073) 5 2Chil art 185 05Cok Cart. 1908 +eC} 
R. art 400; Cuba art 567; Ec. art 837; 
Fr. art 684; Hond. art 829; La. Rev. 
art 702; Pan. art 547; Pan. Canal Z. 
art. 908; Ph:art 567; P: R. § 574; Que; 


art 543; Salv. art 852; Sp. art 567; 
Ur. art 587; Ven. art 649; New Or- 
leans City R. Co. v. McCloskey, 385 


La. Ann. 784; Martinez v. Roig, 23 
P. R. 426. And see citations in pre- 
ceding note. 

“There are good grounds for pre- 
suming that in apportioning lands 
at the time of the establishment of 
the pueblo of Dumangas and in desig- 
nating the land adjacent to the 
church as a public square, this latter 
was impliedly encumbered with the 
easement of a right of way to allow 
the public to enter and leave the 
church—a case provided for by arti- 
cle 567 of the Civil Code-—for the 
municipality has never erected any 
building or executed any work which 
would have obstructed the’ passage 
and access to the side door of the 
church, and the public has been en- 
joying the right of way over the land 
in question for an almost immemor- 
able length of time.” Dumangas v. 
Jaro Roman Catholic Bishop, 34 Ph. 
541, 546. “I quite agreed that the 
right of egress to a highway for a 
property enclavée is a legal servi- 
tude, existing without title in conse- 
quence of the position of the prop- 
erty enclavée, and the necessity of 
egress and ingress for the purposes 
of exploitation. This would probably 
involve the further conclusion much 
contended for by plaintiff, that the 
owner of the servient property can- 
not demand payment au prealable of 
a capital sum representing the dam- 
age to the market value of the prop- 
erty by. the establishment and use 
of the servitude, but only an indem- 
nity from year to year, for damage 
caused by the use of the servitude. 
I would, .however, dissent from the 
proposition, not very strongly urged 
by the plaintiff, that because such 
legal servitude exists, the plaintiff 
has a right to enter upon the servient 


sage through the latter.* 
ercised at the point least prejudicial to the servient 


This right must be ex- 


property without first establishing 
the assiette of the servitude, and to 
claim damages in consequence of 
hindrances opposed by the owner. 
When a property is enclavée a right 
of communication with the highway 
exists somewhere. It may be as‘in 
this case a road could be reached in 
many different directions; yet only 
one right of servitude exists and its 
position is certain though not yet 
ascertained.” Boyer v. Perras, 17 
Que. Super. 522, 527. “The averment 
in paragraph 8 of the complaint that 
the plaintiffs have no other ‘outlet to 
a public road’ than that which they 
have been accustomed to use by 
going across the defendants’ hacienda 
for the purpose of going to the town 
of Victorias also shows that when 
they commenced this action they had 
in mind the provisions of; articles 
564, et seq. of the Civil Code, which 
relate to the method of establishing 
the compulsory easement of way. The 
owners of an existing easement, as 
well as those whose properties are 
adjacent with a public road, have no 
occasion to invoke these provisions of 
the Code, which relate to the creation 
of new rights, and not the enforce- 
ment of rights already in existence.” 
Cuaycong v. Benedicto, 37 Ph. 781, 
787. ‘When shall it be deemed that 
a tenement has no outlet to a public 
road? In point of fact it should be 
so deemed not only when there is 
absolutely no access whatever but 
also when the outlet is not suffi- 
ciently secure and feasible. A tene- 
ment which abuts on a public road 
by an impassable slope or declivity is 
virtually isolated for the purposes of 
the easement solicited by its owner. 
Again, should a tenement, which for 
any reason is necessarily deprived 
of its means of access to the public 
road at a certain period of the year, 
be deemed to have a proper outlet to 
such public road? In this we concur 
with the authors that the owner of a 
property under such considerations 
can demand a right of way during 
the entire year, since such intermit- 
tent form of use is repugnant to the 
idea of servitude in its proper sig- 
nifieation. . . . Whether a river run- 
ning between a property and the 
public road ought to be regarded as 
producing the isolation of such prop- 
erty, has been questioned. The point 
has been discussed by Laurent and 
has come up for discussion in for- 
eign courts of justice,—Holland, 
France, etc. The question really can 
not be decided offhand. If the river 
can be easily and safely forded at 
all times it may not prove such an 
obstacle as would justify the impo- 
sition of a servitude.’ 4 Manresa 
Comm. on Civ. Code pp 70.6, yi lb. 
See also Nin v. Rucalleda, 28 P: R, 
5038, 509. 

[a] When is a tract “surrounded.” 
—‘We cannot concur in the finding 
by the trial judge that the property 
of the plaintiff was not shown to be 
‘surrounded by others belonging to 
several owners,’ within the meaning 
of section 571 of the Civil Code... . 
The evidence showed that the prop- 
erty of the plaintiff was bounded as 
described in the complaint. The 
mere fact that one of the boundaries 
so indicated is the sea and another a 
more or less navigable river which 
Serves as a means of transportation 
for the delivery of cane to the mill 
where it is ground, does not take the 
case out of the section mentioned, 
There was no serious effort to show 
that either the sea or the river was 
a Suitable substitute for the right of 
way over the lands of defendants. 
Practically all of the evidence as to 
any other outlet was in regard to the 
alleged road across the Piz& prop- 
erty. It is reasonably clear from all 
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estate.* 


not atfected.*# 


to the necessities of the dominant estate.* 
the parties cannot agree as to the proper indemnity 
for the enjoyment of the servitude, the question 


may be left to experts.*® 


[§ 259] (cc) Voluntary or Conventional servi- 
tudes arise by agreement of the parties. 
are subject to much the same rules as other agree- 
ments regarding immovables;*7 but they must not 


the evidence that the shortest and 
most direct route and the one most 
used as a means of communication 
with the town of Dorado from the 
time of partition to the date of the 
lease to Piz& Brothers, if not for a 


’ eonsiderable period thereafter, is 
that which traverses the lands of the 
defendants.” Toa» Suearys Col sve 
Galan, 28 P. R. 791, 798. 

42. Civil codes: Arg. art 3108 
(3074); Belg. art 683; C. R. art 396; 


Cuba art 565; Dom. art 683; Fr. art 
683; Guat. art 1241; Hay. art 550; It. 
art 593; La. Rev. art 700; Mex. art 
993; Neth. art 716; Nic. art 1636; Pan. 
art 547; Per. art 1151; Ph. art 565; 
P. R. § 572; Que. art 542; Rom. art 
617; Sp. art 565; Ur. art 582; Ven. 
art 647. 

“In determining the place where 
the right of way shall be exercised, 
the matter is not left entirely at the 
eaprice or option of the party com- 
pelled to grant the servitude. At the 
Same time that due regard will be 
paid to his interests, and even to his 
convenience in the premises, the court 
will keep in view the rights which 
the law intends to secure to the 
opposite party. The road awarded 
must be such a one as will be sery- 
iceable,—one, of which he may derive 
the contemplated advantages of a 
forced expropriation. The defendants 
cannot exact that an extremely cir- 
cuitous, impracticable and expensive 
route should be taken by the plain- 
tiff, because it may happen to be less 
burdensome to the former. In the 
cause under consideration, the ques- 
tion as to the location of the road is 
narrowed down to the alternative of 
adopting the one proposed by the de- 
fendant, or the one Selected by the 
District Court. Upon a careful con- 
sideration of the evidence on this 
point, we have come to the conclusion 
that the location as made by the Dis- 
trict Judge meets the law and equity 
of the case; but that the amount 
awarded to the defendant is not a full 
compensation for the damages in- 
curred. It should be increased to the 
sum of $1500.’’ Littlejohn v. Cox, 15 
La, Ann. 67, 68. ‘Hence, in fixing 
this servitude the main principle to 
be observed is the selection, of the 
shortest route and that which will 
cause the least damage. The difli- 
culty, however, lies in the fact that 
these two conditions are not always 
found together; the shortest route 
may cause the greatest damage. In 
this event the code provides the solu- 
tion; the shortest route must yield 
to the route that causes the least 
damage. The servitude of right of 
way must follow a straight line— 
the. shortest distance—between the 
public road and the dominant tene- 
ment, modifying and adapting the 
same so as to cause the least pos- 
sible damage. Naturally, it. is in- 
cumbent upon the owner of the servi- 
ent tenement to resist either the im- 
position of the servitude on his tene- 
ment if he can show that it would 
cause less damage on, another, or, in 
ease of equality of damage in either 
instance, the granting of the right 
of way as asked by the owner of the 
dominant tenement, in order to con- 
form to the provisions for the fixing 
of servitudes as set out in section 
565, 4 Manresa Comm. on Civ. Code 


The servient owner may change the loca- 
tion provided the dominant owner’s convenience 1s 
The width of the passage is limited 
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‘hey 


pp 706, 716.” Nin v. Rucalleda, 28 
P. R508, 510; 

[a] No part of the inclosed prop- 
erty may be counted in computing 
the distance to the highway, nor need 
such distance be the shortest if other 
considerations would make it more 


expensive. Boyer y. Perras, 17 Que. 
Super. 522. 
43. Civil codes: Braz. art 703 


(eeneralys La. Rev. art 703; Per. art 
153. 

[a] Quebec.—Where tenants in 
common uSe a passage under a grant 
which failed to specify the location, 
they are bound by the choice. Du- 
hamel vy. Belanger, 1 RevdeLegis 
122. 

44. Civil codes: C. R. art 398; 
Cuba art 566; Guat. art 1242; La. 
Rev. art 702; Mex. art 994 (from 
two to six meters); Nic. art 1634; 
Pan. art! .548p4Phicart..566;. PP. BR. 
§ 573; Sp. art 566; Ur. art 583. 

{a] In Switzerland this subject is 
regulated, unless otherwise provided, 
by cantonal law and local custom. 
Civ. Code art 740. 

45. Civil codes: Ch. art 848; Col. 
art 906; He. art 835; Pan. Canal Z. 
art 906; Salv. art 850; Ur. art 559; 
Fr: art 686; Hay. art 552; It, art 
616; La. Rev. art 709 et seq. 

46. Civil codes: Ch. lib II tit XI 
§ 3; Col. lib II tit XI e III; Cuba lib 
II tit VII cap III; Ec. art 871; Guat. 
lib II tit XIII § VIII; Hond. lib II 
tit X e@ III; Mex. lib II tit VI c_ IX 
et seq; Nic. lib II tit XXXII c XI; 
Pan. lib II tit X cap VI; Pan. Canal 
Z. lib II tit XI c III; Per. art 1154 et 
seq ‘VP dibo bi tit VIL cap DLT; Py Ra 
lib. EE tit, Vile. TIL; Salv.vlib IB tit x 
e III; Sp. lib II tit VII cap III; Ur. 
lib II tit IV cap III; Ven. art 695 
et sea; Belg. art 686; Dom. art 686; 
ae art 686; Que. art 545; Rom, art 
620. 

{a] In Switzerland the contract 
creating a servitude must be in writ- 
ing. Civ. Code art 732. 

47. Shaffer v. State Nat. Bank, 37 
La. Ann. 242. 

48. Civil codes: Belg. art 686; Bol. 
art 416; Ch. art 880; Col. art 937; 
Cuba art 594 [compare art 551]; 
Dom, art 686; He. art 871; Fr. art 
686; Guat. art 1280; Hay. art 552; 
Hond. art 858; La. Rev. art 709; Mex. 
art 1029; Nic. art 1685; Pan. art 573; 
Pan. Canal Z. art 937; Ph. art 594 
[compare art 551]; P. R. § 601; Que. 
art 545; Rom. art 620; Salv. art 881; 
ae art 594; Ur. art 621; Ven. art 


49. La, Rey. Civ. Code arts 729, 
cae Compare C, R. Civ. Code art 

fa]. The grantor must:be sui juris 
(1) (la. Rev. Civ. Code art 7381) (2) 
but the grantee need not be (La. Rey. 
Civ. Code art 759). 
_ {b] A usufructuary (1) may not 
impose a servitude on the property, 


without the proprietor’s consent. 
Civil codes; Cuba art 596; La. Rey. 
art. 737;\0Pan. art) 575;:Pha art 596; 


P..R. § 603; Sp. art 596; Sw. art 733. 
(2) But the latter may impose a 
servitude, not impairing the usu- 
fruct without the former’s consent. 
Civil codes: Cuba art 595; Pan. art 
574; Ph. art 595; P. R. § 602; Sp. art 
595. (8) But in Uruguay the holder 
of the naked title cannot constitute 
a usufruct without the usufructu- 
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contravene the law or public order.** As a rule 
they can be created only by those enjoying full 
dominium,*? and where there are several owners, 
the consent of all is necessary.°° 

[§ 260] (c) Extinction, 
tinguished, as they may 
of law or by act of the parties.°? 
dominant owner acquires the servient estate, the 
servitude is merged.>? 
fulfillment of the purpose, or the lapse of the 
period, for which a servitude was created,®°* or 


Servitudes may be ex- 
be acquired, by operation 
Where the 


Extinction results from the 


ary’s consent, Ur. Civ. Code art 623. 
(4) On the other hand, in Louisiana, 
the usufructuary may acquire a 
servitude, although it affects only 
himself unless he accepts for the 
existing proprietor and all subse- 
quent ones. La. Rev. Civ. Code art 


764. 

[c] An attorney in fact may im- 
pose a servitude only under a special 
power. la. Rev. Civ. Code art 733. 

{d] A corporation may do so only, 
if and as, it could alienate the prop- 
erty. La. Rev. Civ. Code art 734. 

50. Civil codes: Arg. art 3019 
(2985); Cuba arts 596, 597; Guat. art 
1282; Hond. art 859; La. Rev. art 738 
et seq; Mex. art 1031; Pan. arts 575, 
576; Ph. arts 596, 597; P. R. §§ 603, 
604: Sp. arts 596, 597; Ur. art 628; 
Ven. art 713; Serrano v. Central 
Cambalache, 23 P. R. 609. 

fal This rule does not reauire 
the consent of a lessee or sublessee. 
Nieva v. Guanica Centrale, 27 P. R. 
611 


51. See infra this section. 

{a] The servitude of passage is 
not extinguished by failure to record 
the deed reserving it if subsequent 
purchasers were subject thereto. 
Dunn v. Wiggins [cit Deroche v. 
Gagne, 21 RevLeg (Que.) 66, 70]. 

52. [a] Merger (known in the 
civil law as Confusio).—Civil codes: 
Arg. art 3089 (3055); Belg. art 705; 
Bol. art 431; Braz. art 710 (1); Ch. 
art 885 (3); Col. art 942 (3); C. R. art 
381 (3); Cuba art 546 (1); Dom. art 


Loi, UG. -art, 326) Gaye Ble Alta too 
Guat. art 1302 (1); Hay. art 567: 
Hond. art 864 (3); It. art 664; La. 


Rey. arts 805, 806 (the servitude may 
be revived after the merged estates 
are. Separated); Mex. art 1051 (1); 
Neth, art 753; Pan. art 528 (1); Pan. 
Canal Z. art 942 (3); Per. arts 1174 
(2), 1180 (1); Ph. art 5646 (1); PY R: 
§ 553 (1); Que. art 561; Rom. art 
638; Salv. art 887 (3); Sp. art 546 


(1) >, SW. ant Ca5;. Ur, “art. 642° "1 ) = 
Ven. art 740. 

53. Civil codes: Arg. art 3080 
(3046); Ch. art 885 (2); Col. art 942 


2); C. R. art 381 (2); Cuba art 546 
4); Ec. art 876 (2); Guat. art 1302 
5); Hond. art 864 (2); La. Rev. art 
21; Mex. art 1051 (V); Pan. art 
528 (4); Pan, Canal Z. art 942 (2); 
Per. artnll74" (6)3) Phy art 546" Ge 
PB. R. § 558 (4); Salv. art 887 (2); 
Sp. art 546 (4); Ur. art 643 (4). 

[a] Passage.—Thus, when the ne- 
cessity of passage ceases, the servi- 
tude thereof expires. Civil codes: 
Braz. art 709 (11); Col. art 907; Cuba 
art 568; Nic. art 16381; Pan. art 550: 
Ph, art 568; P. R. § 575; Que. art 544: 
Sp. art 568. 

[b] Corporations.—“‘The franchise 
so termed in this case is nothing 
more than a right of way. The fran- 
chise proper is the right to become a 
corporation, and when such to exist 
and operate. The right of way is an 
incident growing out of such exist- 
ence and which determines with the 
extinction of corporate life. It is a 
personal servitude, the exercise of 
which was confined to the grantee 
in default of stipulation to the con- 
trary, and which is dissolved when 
the grantee ceases to exist or for- 
feits the right to enjoy it. R. Gc. 
722, 821.” New Orleans, etc., R. Co. 
v. Delamore, 34 La. Ann. 1225, 1228. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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from nonuser and prescription. Under most codes, 
continuous, nonapparent servitudes and intermit- 
tent ones may not be acquired by prescription; for 
them a documentary title is required;°° in others 
time runs from the cessation of use.°® 
tion is a mode of acquiring, as well as of extinguish- 
ing, servitudes; for the new owner acquires just as 
Extinction may also result 


the former one loses.®* 


54. Civil codes: Arg. art 3093 
(3059); Belg. art 706 et seq; Bol. art 
432 (ten and twenty); Braz. arts 698 
(thirty years if the possessor has 
no document title), 710 (III) (ten 
and twenty otherwise); Ch. art 885 
(5) (twenty years); Col. art 942 (5) 
(twenty years); C. R. art 381 (5); 
Cuba arts 537, 538, 546 (2) (twenty 
years); Dom. art 706 (thirty years); 
Ec. art 876 (5) (twenty years): Fr. 
art 706 et seq (thirty years); Guat. 
art 1302 (2) (five and ten years); 
Hay. art 568 (twenty years); Hond. 
art 864 (3) (ten years); It. art 666 
(thirty years): Jap. arts 289 et sea. 
293; La. Rev. art 789 et seq (ten 
years); Mex. art 1051 (II) (five years; 
ten without bona fides; twenty and 
thirty in case of nonapparent or in- 
termittent easements); Neth. art 754 
(thirty years); Pan. art 528 (2) 
(twenty years); Pan. Canal Z, art 
942 (5); Per. arts 1174 (3), 1180 (3); 
P. R. § 553 (2); Rom. art 639; Salv. 
art 887 (5) (ten years); Sp. arts 537, 
538, 546 (2) (twenty years); Ur. art 
643 (5) (ten years); Ven. art 742 
(thirty years); Levet v. Lapeyrol- 
lerie, 39 La. Ann. 210, 1 S 672; Diaz 
v. Guerra, 18 P. R. 790. 

[a] Philippines.— (1) See Code 
Civ. Proc. § 44 (ten years); Fabie v. 
Lichauco, 11 Ph. 14. (2) But a nega- 
tive servitude may not be acquired 
by prescription. Cortes v. Yu-Tibo, 
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{[b] Quebec.—(1) Civ. Code art 
562 (thirty years). (2) The period 
begins to run with the cessation of 
enjoyment of the servitude. Bonin 
v. Lapointe, 383 LCJur 215. Compare 
Fabie v. Lichauco, 1h Ph. 14. 

{c] The servitude of passage 
through an alley, granted for the 
common benefit of abutting owners, 
prescribes by nonuser for ten years. 
Thompson v. Meyers, 34 La. Ann. 615. 

{d] Mere sufferance or tolerance 
of the public use of a road for many 
years does not divest the owner’s 


as Torres v. Falgoust, 37 La. Ann. 
55. Civil codes: Ch. art 882; Col. 


Ariel Cc. Wwarues-con Cuba art, p39; 
Wr.-art 691; Hond. art 555;—Jap, art 
283; La. Rev. art 766; Mex. art 1034; 
Pansat ools oh. “Att DaOs ube Ete 
§ 546; Sp. art 539; Ven. art 707: 
Belg. art 691; Bol. art 419; Dom. art 
691; Hay. art 555; Rom. art. 624; 
Torres v. Falgoust, 37 La. Ann. 497; 
Morgan v. Lombard, 26 La, Ann. 462; 
Broussard v. Etie, 11 La. 394. Contra 
Ur. art 643 (5). . 

This modifies the doctrine of the 


oe ame Vega Baja v. Smith, 27 P. 
‘56. Civil codes: Ec. art 876 (5); 


Guat. art 1271 (2); Salv. art 887 (5); 
Ur. art 618 (5). 

57. Jap. Civ. Code art 283. 

“In the continuous and apparent 
negative servitudes, such as the plain- 
tiff claims to have, the period of pos- 
session for the purpose of acquiring 
by prescription is computed from the 
day on which the owner of the domi- 
nant estate formally prohibited the 
owner of the servient estate from 
doing that which in the absence of 
the servitude would have been lawful. 
The doctrine laid down is based on 
the provisions of sections 540, 544, 
589 and 592 of the Revised Civil 
Code, which are the same as articles 
533, 537, 538, 582 and 585 of the Span- 
ish Civil Code, as well as on ancient 
law and on the jurisprudence of the 
Supreme Court of Spain as set forth, 
among many others, in the judgments 
of March 6, 1875 (381 Civil Jurispru- 
dence, 469); of May 31, 1890 (87 Civil 
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Jurisprudence, 714); and of February 
8, 1899 (86 Civil Jurisprudence, 213).” 
Diaz v. Guerra,, 18 P. R. 790, 796. 

{a] Philippines. — (1) Enjoyment 
for twenty years of privilege of 
maintaining an irrigation aqueduct 
and dam on another‘s land creates a 
servitude by prescription. Relova v. 
Lavarez, 9 Ph. 149. (2) So of a servi- 
tude of waters for irrigation. Magno 
v. Castro, 30 Ph. 585. 

{b] Servitude of passage (1) over 
municipal plaza held to have been ac- 
quired by prescription. Dumangas 
v. Jaro Roman Catholic Bishop, 34 
Ph, 541; Resolme v. Lazo, 27 Ph. 416 
(injunction granted to protect servi- 


tude). (2) Title is not required 
where immemorial use is proved. 
Theoret v. Ouimet, 4 Que. L. 250. 


(3) But the presumption of permis+ 
sive use or license must be overcome. 
Manila Roman Catholic Archbishop 
v. Roxas, 22 Ph. 450. 

[ec] Proof.—‘The claim of the 
appellant is not that the right of way 
exists by necessity, growing out of 
the peculiarities of the location, but 
simply that it arises by prescription, 
founded not on any written instru- 
ment but on immemorial use alone. 
In regard to the nature of this servi- 
tude as apparent and discontinuous, 
its inadmissibility under the provi- 
sions of the existing Civil Code, de- 
manding a formal title, aS well as the 
applicability thereto of the ante- 
cedent Partidas and their require- 
ment of an immemorial prescription 
in order to establish an easement, 
nothing need be added to the very 
tull exposition of the law in the de- 
cision of the judge of the Court of 
Land Registration. The appellant, 
however, here makes the additional 
point that since the passage of the 
Code of Civil Procedure in these 
Islands an immemorial prescription 
does not call for the same proof 
under the Spanish procedure. The 
third Partidas in title 31, law 15, 
after stating the various definite 
periods applicable to continuous 
servitudes, says that discontinuous 
servitudes have no fixed periods, but 
must be proved by usage or a term 
so lone that men can not remember 
its commencement. ‘Tanto tiempo de 
que non se pueden accordar los omes, 
quanto ha que lo commencaron a 
usar. In many judgments the su- 
preme court of Spain has refused to 
accept proof of any definite number 
of years as a satisfaction of this 
requirement of the law. In the judg- 
ment of the lith of February, 189a, it 
was said that the court should con- 
sider the testimony and number of 
witnesses over 60 years of age who 
were acquainted with the servitude 
during their lives and who also had 
heard it spoken of in the same way 
by their elders. ... We are of the 
opinion that in order to establish a 
right of prescription something more 
is required than the memory of liv- 
ing witnesses. Whether this some- 
thing should be the declaration of 
persons long dead, repeated by those 
who testify, as exacted by the Span- 
ish law, or should be the common 
reputation of ownership recognized 
by the Code of procedure, it is un- 
necessary for us to decide.” Ayala de 
Roxas v. Case, 8 Ph. 197, 199. 

58. Civil codes: Arg. arts 3081- 
3083 (3047-3049); Braz. art 710 
(II); Ch. art 885 (1, 4); Col. art 942 
(i, 4); C. R. art 381 (4); Cuba art 
546 (5, 6); He. art 876 (1, 4);.Guav. 
art 1302 (4); Hond. art 864 (4); 
La. Rev. art 816 et seq (providing 
that renunciation may be express or 
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from agreement between the owners of the domi- 
nant and servient estates or from the former’s. 
renunciation,°® and trom the occurrence otf condi- 
tions under which the servitude can no longer be 


[§ 261] (3) Usufruct—(a) Definition and Nature. 
Usufructus is the right of using another’s property 
and enjoying the fruits without impairing the corpus.*° 


tacit and that one of several co- 
owners may renounce only his right 
in the servitude); Mex. art 1051 (IV), 
Pan. art 528 (5, 6); Pan. Canal Z. art 
942 (1, 4); Per. arts 1174 (5), 1180 
(2) 5-Ph.. art_546 (6,. 6)s PR. $553 
(5, 6); Salv. art 887 (1); Sp. art 546 
(6,.6).3 Urs;art,.643-(¢2). 

[a] A servitude of light and view 
is not extinguished by nailing boards 
across a window. ‘Taylor v. Boul- 
ware, 35 La. Ann. 469. 

59. Civil codes: Arg. arts 3085- 
3087 (38051-3058); Belg. art 703; 
Bol. art 429; Ch. art 887; Col. art 944; 
C. R. art 381 (6); Cuba art 546 (3); 
Dom. art 708; Ec. art 878; Fr. art 
703; Guat. art 1302 (3); Hay. art 566; 
Hond. art 864 (4); It. art 662; La. 
Rev. art 784; Mex. art 1051 (II1); 
Neth. art 750; Pan. art 528 (3); Pan. 
Canal Z, art 944; Per. art 1174 (4); 
Pho arty 546) 0(3)iji0 Big os) 65803) 5 
Que. art 559; Salv. art 889; Sw. arts 
734, 736; Ur. art 643 (6); Ven. art 
738; Sp. art 546 (3); Rom. art 636. 
Under, all of these codes the servi- 
tude revives if the subject matter 
is so restored as to make it usable. 
But see Prunet v. Rastoul, 35 LCJur 
(Que.) 266. 

60. Paulus, Sententie III, VI 
(XXVIII, XXX); Justinian Inst. II 
(EV, ais SEX X VEL) s Dies (Vil Gi, a Ls 
VII); Civil codes: Arg. art 2841 
(2807); Belg. art 578; Bol. art 319; 
Braz. art 713; Ch. art 764; Col. art 
823; C. R. lib II tit III cap 1; Cuba 
art 467; Dom. art 578; Ec. art 751; 
Fr. art 578; Ger. art 1030 et seq; 
Guat. art 1309; Hay. art 478: Hond. 
art 745; It, art 477; La.: Rev. .art 
533; Mex. art 865 et sea; Neth, art 
803; Nic. art 1473; Pan. art 452; Pan. 
Canal Z. art 823; Per. art 1082; Ph. 
art 467; P. R. § 469; Port. art 2197; 
Que. art 443; Rom. art 517; Salv. 
art 769;.Sp. art 467; Sw..art. 746; 
Ur. art 493; Ven. art 564. 

“Although the conception of the 
Anglo-American ‘estate’ was foreign 
to Roman law, yet both our ‘estate 
for life’ andsour ‘tenancy for years’ 
or ‘lease’ somewhat resembles the 
Roman usufruct. Consequently to 
translate usufructuary as ‘life-ten- 
ant’ or ‘lessee’ is apt, although not 
strictly accurate.” 2 Sherman Rom. 
L. in Mod. World (2d ed, 1922) p 163. 

[a] Texas.— ‘In Cartwright v. 
Cartwright, 18 Tex. 626, the general 
law of usufruct is treated as of force 
in this state up to 1840, though no 
special reference is made to the 
rights of parents.” Sparks y. 
Spence, 40 Tex. 693, 699 

[b] “A usufructuary is one who 
enjoys a thing, the ownership of 
which belongs to another, with the 
right of drawing from it all the ad- 
vantages of which it is susceptible 
and even of altering its substance in 
some cases, R. C. C. 533, 541, 536, 
but subject to certain obligations. 
R. C. C. 567; Fisk v. Fisk, 3 La. Ann: 
494, 496; Dede v. Boguille, 8 La. Ann. 
138; Coleman v. Boydras Asylum, 17 
La. Ann. 325; New Orleans v. Wire, 
20 La, Ann. 500.’ Samuels v. Brown- 


lee, 36 La. Ann. 228, 233. Compare 
Childers v. Johnson, 6 La. Ann. 6384. 
[ce] Distinctions—(1) “Use is a 


limited usutruct tor the needs of the 
user, and it is a veritable usufruct 
except as to extent of enjoyment. 
They are both established, and lost in 
the same way. The user must, like 
the usufructuary, give security, make 
statements and inventories. He is 
bound to enjoy like a good father of a 
family. He is subject to the costs of 
cultivation, to those of keeping in 
repair, to the payment of contribu- 
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It is incorporeal®™ and divisible.*? 
Subject matter. 


immovables.®® 


[§ 262] (b) Duration. A usufruct may be created 
for a fixed period or upon condition,’® as for the 


life of the usufructuary.”™? 


If no time is fixed it is understood as created 
for life;?? but it cannot be so created as to last 
beyond the usufructuary’s life, nor for one and his 
heirs;“? hence it has been compared to the com- 


tions. There is a difference between 
the two rights only as to their ex- 
tent. The usufructuary has the 
right to enjoy all sorts of fruits, 
whiie the user can require only such 
as are necessary for himself and 
family. Domolombe, Title X p. 713, 
No. 752; Laurent, Vol. 7, p. 118, No. 
102; Civil Code, Title III, Chap. i 
Secs. 1, 2, 3, 4, 5, Chap. 2.” Strausse 
vy. Sheriff, 43 La. Ann. 501, 503, 9 S 
1020 (2)eAnd a right if transferable 
may be the subject of it. Ger. Civ. 
Code arts 1068, 1069. . (3) ‘“‘Usufruct 
is a right of superior degree to that 
which arises from a lease. It is a 
real right and includes all the jus 
utendi and jus fruendi.” Eleizegui v. 
Manila Lawn Tennis Club, 2 Ph. 309, 
314 (per Arellano, C. J.). 

{d] Tradition is necessary to per- 
fect a usufruct inter vivos. Ur. 
Civ. Code art 472. 

61. La. Rev. Civ. Code art 537. 

62. It may be distributed among 
several. La. Rev. Civ. Code arts 538, 
539; Samuels v. Brownlee, 36 La, Ann. 
2 


63. Justinian Inst. II (IV, I) 
(excepting fungibles). 
64. Civil codes: Arg. art 2872 


(2838); Belg. arts 581, 587; Bol. art 
$22- Braz. art 714; Ch: arts. 767, 781; 
Col. arts 826, 840; C. R. art 335; Cuba 
arts 475, 482; Dom. arts 581, 587; 
Ec. arts 754; °768; Fr. arts’ 581,587; 
Ger. arts 1031-1033; Hay. art 478; 
Hond. art 764 et seq; It. art 478; La. 
Rev. arts 541, 549; Neth. arts 804, 
807; Nic. art 1475; Pan. arts 461, 468; 
Pan. Canal Z. arts 826, 840; Per. art 
1085; Ph. arts 475, 582; P. R. §§ 475, 
482; Port. art 2197; Que. arts 446, 
452; Salv. arts 772, 790; Sp. arts 475, 
482; Sw. art 745; Ven. art 565; Rom. 
art 520. 

“Not only has the stock of 1891 
passed out of existence, but under 
her usufructuary right as widow in 
community she had the right to the 
enjoyment of the stock left at her 
husband’s death. Revised Statutes, 
Sec. 629; Civil Code, Arts 534, 536.” 
Blancand’s Succ., 48 La. Ann. 578, 
580, 19 S 683. 

65. Ger. Civ. Code art 1068 et seq. 

66. Reyes v. Grey, 21 Ph. 73 [aff 
decision of Lobingier, J.]. 


67. Dougart’s Succ., 30 La. Ann. 
268. 

68. Civil codes: Sw. art 746; Ur. 
art 472. 

69. Sw. Civ. Code art 746. 

70. Civil codes: Arg. art 2855 
(2821); Bele. art 580;) Bol. art 321; 
Chi art 1703; 1Coleart 1829) Cuba’ art 


469; Dom. art 580; Ee. art 757; Fr. art 
580; Guat. art 1617; Hay. art 478; 
Hondsvart 750); Wit. art~47 83) Lak Rev. 
art 542; Mex. art 871; Nic. art 1475; 
Pan. art 454; Pan. Canal Z. art 829; 
Per. art 1085; Ph. art 469; Port. art 
2200; Que. art 445; Rom. art 519; 
Soly. art 774; Sp. art 469; Ur. art 500; 
Ven. art 565. 


In the Roman law, any prop- 
erty, movable as well as immovable, might be 
subject to usufruct,®* and this doctrine has been 
carried into the modern civil law. 
matter may also be an incorporeal right.®° 
usufruct is an interest in property and subject to 
execution as such;%* but a universal usufruct is 
not equivalent to a universal legacy.°* 
is necessary to perfect a usufruct of movables,°** 
and registration is usually required in the case of 
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mon-law life estate,”* although there are many dif- 


ferences.”° 


64 


The subject 
A 


vial (SSP 
known as an 


Tradition 


Peghea* 


71. Civil codes: Ch. art 770; Col. 
artu8Z9" HWer art T5%5t Hay. arti.4736% 
Pan. Canal Z. art 829; Salv. art 774. 
See Godwin v. Neustadt], 47 La. Ann. 
841, 852, 17 S 471 (“Godwin died in 
1888, leaving a will, in which he be- 
queathed to his wife, Clara C. God- 
win, in usufruct during her life, what 
would remain of his estate after the 
payment of his debts’). Barker’s 
Succ., 10 La. Ann. 28, 29 (‘‘The legacy 
of the rent of a house in St. Thomas 
street to the testator’s sister, during 
her life, and of the house itself to 
George Lynch after her death, is re- 
garded by us as the legacy of the 
usufruct to one, and of the naked 
ownership to another; which is al- 
lowed by law. C. C, 532, 1509’’). 
72. Civil codes: Arg. art 2856 
(2822); Ch. art 770; Col. art 829; Ee. 
art 757; Guat. art 1318; Mex. art 872; 
Nic. art 1476; Pan. Canal Z. art 829; 
ere art 774; Ur. art 500; Ven. art 


73. Civil codes: Arg. art 2859 
(2825); Ch, art 773; Col. art 832; Ee. 
art 760; Pan. Canal Z. art 832; Salv. 
art 776. 

Y* Williams Inst. Justinian IJlus- 


trated by Eng. L. (2d ed, 1893) p 88.} 


Anglo-American life estates see 
Estates §§ 59-129. 


75. Williams Inst. Justinian Illus- 
trated by Eng. L, (2d ed, 1893) pp 88, 
8) (“the conception, however, of an 
estate in the English legal sense was 
foreign to Roman law. ... The usu- 
fructuarius might also have an in- 
terest for years; in such a case, like 
the English tenant for years, he was 
not a possessor, or, aS we should say, 
not seised (1 Spence, 208). He had 
only quasi-possession, though he had 
possessory remedies (Hunter, 384)).” 


76. .Ciyil codes: Belg. art § 619 
(thirty years); Bol. art 356 (thirty 
years); Ch: art) 7703, Col. art.’ 829 


(thirty years); C. R. art 359 (thirty 
years); Cuba art 515 (thirty years); 
Dom. art 619 (thirty years); Fr. art 
619 (thirty years); La. Rev. art 612 
(thirty years); Mex. art 926 (thirty 
years); Neth. art 857 (thirty years); 
Pan. art 498 (thirty years); Pan. 
Canal Z. art 829; Ph. art 515; P, R. 
§ 514 (thirty years); Port. art 2244; 
Que. art 481 (thirty years); Rom. art 
559 (thirty years); Sp. art 515 (thirty 
years); Ur. art 501 (thirty years); 
Ven. art 565. t 

“The utmost period for which a 
usufruct can endure, if constituted in 
favor of a natural person, is the life- 
time of the usufructuary (art. 513, 
sec, 1); and if in favor of a juridical 
person, it can not be created for more 
than thirty years. GArteae bi5 7” 
Eleizegui  v. Manila Lawn Tennis 


Club, 2 Ph. 309, 314 (per Arellano, 
Cod. 


Beciby 

77. [a] Twenty years. — Civil 
codes: Arg. art 2828; Hay. art 508; 
Nic. art 1482. 

{b] Ten years.—Civil codes: Guat. 


ey 


Usufruets in favor of other than pri- 
vate individuals are usually limited to a period 
not exceeding thirty years;*® but in some jurisdic- 
tions the limit is less,77 and in others more.7® 

[§ 263] (ce) Classes—aa. Perfect and Imperfect. 
The Roman, law recognized a quasi usufruct in 
things fungible, that is, those which are consumed 
In some modern jurisdictions, this is 
mperfect’’ or quasi usufruct, while. 
that in ‘‘things which the usufructuary can enjoy 
without changing their substance’’ is termed ‘‘per- 
In the former the usufructuary becomes 
the owner and may dispose of the subject mat- 
ter,8t but is obliged to supply the equivalent, or 
its value, at the termination of the usufruct.*? 

[§ 264] bb. Legal and Conventional. 
like other servitudes, may arise either by operation 
of law or by act of one or both of the parties.** 


Usufruct, 


art 1374 (corporate). 


78. [a] One hundred years. — 
a codes: Braz. art 741; Sw. art 
79. Justinian Inst. II (IV, II); 


Justinian Dies Vier CV; bo). 

[a] Modern instance of a quasi 
usufruct see New Orleans v. Balti- 
more,.13 La. Ann. 162. 

80. Civil codes: Arg. 2842 
(2808); La. Rev. art 534. 

“This distinction of perfect and im- 
perfect usufruct is not found in the 
Code Napoleon. We can therefore 
derive no assistance on this subject 
from the French commentators. But 
it appears evident from the definition 
above copied, that the imperfect or 
quasi-usufruct of the law of Louisi- 
ana can only relate to these kind of 
things which cannot be used bene- 
ficially except by consuming or 
alienating them; and can have no 
application to lands, houses, slaves 
and all those objects of property 
which may be used for the purpose 
of _producing an income or minis- 
tering to our necessities, without 
the alienation or destruction of 
their substance. An usufruct of a 
plantation, with power of alienation 
in the usufructory, is therefore a 
tenure unknown to the law.” Dis. 
op. in Michel v. Beale, 10 La. Ann. 
352, 358. “As the funds were useless 
to the usufructuary without expend- 
ing the same, the usufruct was of the 
imperfect kind, and the obligation of 
the usufructuary was to account for 
them at the expiration of the usu- 


art 


fruct.. .C.."C. 534, ‘63865 549) Hayes’ 
Succ., 33 La. Ann. 1143.” In re Jones, 
41 La. Ann. 620, 628, 6 S 180. Com- 


ee Gryder v. Gryder, 37 La. Ann. 
fal A usufruct of promissory 

notes is imperfect. Miguez v. Del- 

cambre, 125 La. 176, 51 S 108. 

_ [b] But a usufruct of bank stock 

is perfect. Leury v. Mayer, 122 la. 

486, 47 S 839. 

[c] Im Guatemala there 
usufruct in things fungible, 
Code art 1278, 

81. Civil codes: Arg. arts 2845 
(2811), 2905 (2871); Braz, art 726; 
Ger. art 1067; La. Rev. art 536. 

“We are clear that the usufruct of 
cotton, the use of which would be of 
no value to the usufructuary, if he 
did not change the substance of LE; 
by manufacturing or selling it, is of 
the imperfect kind, C. C. Art. 534, 
and that Clark exercised his legal 
right in selling it, and has thus con- 
tracted the obligation of returning 
the same or the value _ thereof.” 
Hays’ Succ., 33 La. Ann. 1143, 1145, 
Somber Michel v. Knox, 34 La. Ann. 


is no 
uGiv. 


82. Civil codes: Arg. art 2905 
(2871); Braz. art 726. 
838. Civil codes: Arg. art 2846 


(2812); Belg. art 579; Bol. art 320; 
Ch. art 766: Col. art 825; Cuba art 


lor later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


\ 


§§ 265-269] 


[§ 265] cc. Universal and Particular. Usufruct is 
universal when it covers an entire property, or an 
aliquot part thereof, and particular when it applies 


to one or more specifie objects.4 


[§ 266] dd. Absolute and Conditional. A usufruct 
may be either absolute or conditional.®® 
Usufructuary—(aa) 
Anyone who ‘‘may be possessed 
of an estate’’ is qualified to receive a usufruct.’® 
““communities or 
In some jurisdictions the usufruct 
may be constituted in favor of several, simultane- 
ously®® or even successively,®? but in others it is 
prohibited to constitute successive usufructs.?° 

[§ 268] (bb) Rights—aaa. Use. The usufructuary 
is entitled to the enjoyment of the subject matter 
Under the codes of French 
origin, the usufruct of a house includes the use 


[§ 267] _(d) Parties—aa. 
Qualifications. 


This includes juristice persons, as 
corporations. ’’§? 


as he takes it over.?+ 


of its contents and furnishings.” 
of land includes that of 


26085 Wom. art. ov9s HC; art (535 sk 
art 579; Guat. art 1312; Hay. art 478; 
Hond. art 747; It. art 478; La. Rev. 
art 540 (providing that a father’s 
usufruct of his children’s estate is a 
legal one); Mex. art 866 et seq; Neth. 
art 806; Nic. art 1478; Pan. art 453; 
Pan. Canal Z. art 825; Per. art 1084; 
Ph. art 468; Bort. art 2198; Que. art 
444; Rom. art 518; Salv. art 771; 
Sp. art 468; Ur. art 495 et seq; Ven. 
as 565; Tassin’s Succ., 12 La. Ann. 
“Usufruct may be established by 
all sorts of titles; by a deed of sale, 
by a marriage contract, by donation, 
compromise, exchange, last will, and 
even by operation of law, and may be 
established on every description of 
estates, movable or immovable, cor- 
poreal and incorporeal. Code, 532, 
533. We think it a fair and reason- 
able interpretation of these articles, 
that when a usufruct is established 
on immovable property, it should be 
established by a written title. The 
usufruct creates an interest in the 
property itself, which is transferred 
from the owner to the usufructuary.” 
Guier v. Guier, 7 La. Ann. 103. 


[a] Usufruct of a movable may be 
acquired by usucapion. Gere, ‘Civs 
Code art 1033. 

84. Arg. Civ. Code art 2861 (2827). 

85. See supra § 262. 

86. La. Rev. Civ. Code art 543. 

87. La. Rev. Civ. Code art 543. 


See supra § 95. 

{a] Quasi usufructs.—In New Or- 
leans v. Baltimore, 13 La. Ann. 162, 
163, construing a will which _ be- 
queathed an estate to the two cities 
concerned, the court observed: “It 
seems to us that the intention was, 
not to make such bequests as these 
‘annuities,’ usufructs in reality, for 
there is no transfer of possession to 
the usfructuary, but to make them 
quasi usufructs, only for the purpose 
of limiting their duration, and that 
by Article 607 the extreme limit to 


the bequests before us is thirty 
years.” : 
88. Civil codes: Ec. art 759; Port. 


art 2199; Salv. art 775; Cuba art 469: 
Guat. art 1313; Hond. art 751; Mex. 


art 867; Pan. art 454; Ph. art 469; 
Sp. art 469; Dr. art 499; Ven. art 
565. 


A testator may bedaueath a usu- 
fruct jointly or severaily, and in the 
latter case, if both take delivery of 
the entire property, the executor need 
not divide it. Samuels vy. Brownlee, 
36 La. Ann. 228. The iast survivor 
takes the whole. Port. Civ. Code art 
2250. 

89. Civil codes: Cuba art 469; 
Guat. art 1313; Mex. art 867 et seq; 
Pan; art 454; Ph. art 469; ‘Port. art 
2199; Sp. art 469; Ven. art 565. 

90. Civil codes: Arg. art 2858 
(2824); Ch. art 769; Col. art 828; C. 
R. art 336; Nic. art 1481; Pan. Canal 


its accessories.®? 
usufructuary may add improvements which leave 
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So the usufruct 
The 


the proprietor.* 
Ur. art 498; Hond. art 
art 2897 


Z. art 828; 
749. 

91. Civil codes: Arg. 
(2863); Belg: art—578; Bol. art 319; 
IBLaZear cede wohevantounes “Col, vat 
833; C. R. arts 341, 343; Cuba art 467; 
Dom: art 5%8; He. art '761;. Br) art 578; 
Ger. art! L036; bays art. 478s Lt art 
477; La. Rev. arts 533, 535; Mex. arts 
865, 876; Neth. art 808; Pan. art 452; 
Pan. Canal Z. art 833; Per. art 1098; 
Ph. art 467; PUR. -§ 469» Port. art 
2207; Que. art 443; Rom. art 517; Sp. 
art 467; Sw. art 755; Ur. art 508, 


[a] Roman law.—‘“The usufruc- 
tuary is only entitled to enjoy the 
thing in the particular form in 


which he receives it; he is not enti- 
tled to enjoy it in any form he 
likes.”” Sohm Rom, L. (3d ed) p. 340. 

92. ‘Civil codes: Belg. art 589; Bol. 
art 328; Dom. art 589; Fr. art 589; 
Hay. art 486; La. Rev. art 548; Neth. 
art 812; Que. art 454; Rom. art 528; 


Ven, art 571. 

93. Ger. Civ. Code art 1031. 

94. Civil codes: Arg. art 2908 
(2874); Belg. art 599; Bol. art 336; 


Cuba art 487;"Doem= art 599; Fr: ‘art 
599; Hay. art 491; Hond. art 758: It. 
art 495; Mex. art 890; Neth. art 826; 
Pan. art 471; Ph. art 487; P. R. § 487; 
Que. art 462; Rom. art 539; Sp. art 
487; Viso v. Roig, 14 P. R. 710. 

[a] Louisiana.—(1) Rev. Civ. Code 
arts 568, 594. (2) Under Rev. Civ. 
Code art 569, the usufructuary is pre- 
cluded from removing improvements 


generally. : 
95. Justinian Inst. II Os 
XXXVII); Justinian Dig. VII, I fr 


9-12, 18, 59; Civil codes: Arg. art 2897 
(2863); Belg. art 582; Bol. art 323; 
Braz, art 718 et seq; Ch. arts 781, 790; 
Col. arts 840, 849; C. R. arts 337, 338; 
Cuba art 471 et seq; Dom. art 582; Ec. 
art 768; Fr. art 582 et seq; Ger. art 
1039; Guat. art 1322 et seq; Hay. art 
480; Hond. arts 760, 769; It. art 479; 
La. Rev. art 544 et seq; Mex. art 876 
et seq; Neth. art 808; Nic. art 1483 et 
seq; Pan. Canal Z. arts 840, 849; Per. 
arts 1086, 1088; Ph. art 471 et seq; 
PY RY? § 471) et «seq: Port. art (2202; 
Que. art 447 et seq; Rom, art 521 et 
seq; Salv. art 784; Sp. art 471 et seq; 
Sw. art 756; Ur. art 502 et seq: Ven. 
art 566 et seq; Pan. art 457. 

96. See supra note 95. 

{a] Natural fruits are the spon- 
taneous products of the soil and of 
animals. Civil codes: Belg. art 583; 
Bol. art 324; Cuba art 355; Dom. art 
Bio. Pre are Osa; tay. art 480i 
art 480; La. Rev. art 545; Per. art 
HOST Ph. vart (85h? PAVRe?§ 3625" Port, 
art 495 (3); Que. art 448; Rom. art 
DZoT ESD art obo, Ure art 479, 

97. [a] Industrial fruits are the 
products of the soil with cultivation. 
Port. Civ. Code art 495 (3); Per. Civ. 
Code art 1087; Ur. art 503. See also 
supra notes 95, 96. 

“Mrs, M. E. Caire, the usufructu- 
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unchanged the form and substance of the subject 
matter and may usually remove them if no dam- 
age is caused thereby.°** 

[§ 269] bbb. Fruits. 
titled to the fruits of the subject matter?°—natu- 
ral,°® industrial,97 and civil.®® 

Both natural and industrial fruits belong to the 
usufructuary if growing at the commencement of 
the usufruct; if growing at the end they belong to 
the proprietor, who, in each case, is charged with 
the expense of cultivation.°? 

Civil fruits are considered as accruing daily in 
proportion to the duration of the usufruct.t 

Mines and quarries. 
usufructuary may continue to work mines and 
quarries already opened on the estate.’ 
cannot be opened.* 
express or comprehensive grant, in order to work 
mines, although materials for repairs may 
or work generally continued by sharing profits with 


The usufructuary is en- 


Under some codes the 


New ones 
But in others it requires an 


e taken 


ary, became the owner, and had the 
right to gather the crop for her ac- 
count.” Caire v. Her Creditors, 45 
La. Ann. 461, 464, 12 S 624. 

98. See supra note 95. 

{a] Civil fruits are rentals and 
other similar income, equivalent to 
the “rents issues and profits” of com- 
mon law. Civil codes: Belg. art 584; 
Bol. art 325; Cuba art 355; Dom. art 
584; Fr. art 584; Hay. art 481; It. 
art, 481 Lia’ Revatart, 5455 "Per, arc 
LOST: Ph. art 355; PR. 8e sez ort. 
art 495 (3); Que. art 449; Rom. art 
523; Sp. art 355; Ur. art 503; Crane’s 
Tutorship, ‘47 La. Ann. -896, 17 S 
431; Waite v. Williams, 5 Ph. 571. 

99. Civil codes: Ch. art 781; Col. 
art 840; Cuba art 472; Ec. art 768; 
Fr. art 585; Guat: art 1323; Hay. art 
482; Hond. art 760; La. Rev. art 546; 
Mex. art 877; Neth. art 809; Nic. art 
1484; Pan. art 458; Pan. Canal Z. art 
840; Per. art 1088; Ph. art 472; P. R. 
§ 472; Port. art 2203; Que. art: 450; 
Rom. art 524; Salv. art 784; Sp. art 
472; Ur. art 504; Ven. art 567; Bels. 
art 585; Bol. art 326; Dom. art 585. 

“The corn is referred to as ‘the 
crop on the plantation,’ and the cotton 
crop ‘as estimated in its present 
state’ In the absence of any evi- 
dence to the contrary we conclude 
that the crop of cotton and corn was 
standing in ‘the field at the time of 
the opening of the succession. This 
being the case, the crop belonged to 
the surviving widow in community.” 
In re Davis, 22 La. Ann. 497, 499. 
Compare Caire v: Her Creditors, 45 
La. Ann. 461, 12 S 624. : 

fa] But the usufructuary does not 
become the owner of the fruits until 
he gathers them. Fructus non fiunt 
fructarii, nisi ab eo  percipiantur. 
Justinian Dig. VII, I, XII, V. 

1. Civil codes: Arg. art +2899 
(2865); Belg. art 586; Bol. art 327; 
Ch. art 790; Col. art 849; Cuba art 
474 [compare art 475]; Dom. art 586; 
Ec. art 777; Fr. art 586; Hay. art 483; 
Hond. art 769; It. art 481; La. Rev. 
art 547; Neth. art 810; Nic. art 1485; 
Pan. art 460; Ph. art 474 [compare 
art 475; Waite v. Williams, 5 Ph. 
571]; P. R. § 474 [compare § 475]; 
Port. art 2205; Que. art 451; Rom. art 
525; Salv. art 792; Sp. art 474 [com- 


pare art 475]; Ur:.art 505; Pan, 
Canal Z. art 849. 
2. Civil codes: Arg. art 2900 


(2866); Belg. art 598; Bol. art 335; 
Ch: art 784; Col. art 843; C. R. art 
340; Dom. art 598; Ec. art 771; Fr. 
art 598; Hay. art 490; It. art 494; 
La, Rev. art 552; Neth. art 823; Nic. 
art 1487; Pan. Canal Z. art 843; Per. 
art 1097; Que. art 460; Rom. art 537; 
Salv. art 787; Ur. art 510; Ven. art 

581; Hond. art 768. 
3. Port. Civ. Code art 2213. And 
Civil codes: Braz. art 725; Cuba 


hy preceding note. 
art 477; Guat. art 1296 (1327); Hond. 
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Treasure. 


ered by the usufruct.® 
Trees. 


custom.® 
Accretions and servitudes. 


amount thereof.? 
[§ 270] cece. Alienation. 


art 493; Mex. art 879; Pan. arts 462, 
lk Ph. art 477; P. R. § 477; Sp. art 

5. Civil codes: Arg. art 2902 
(2868); Belg. art 598; Bol. art 335; 
Braz, vart, 7273;..Ch, ‘art 786;,Col., art 
845; C, R. art 340; Cuba art 478; Dom. 
art 598; Ec. art 773; Fr. art 598; Ger. 
art 1040; Hay. art 490; Hond. art 763; 
lua. Rev. art 553; Neth. art 824; Pan. 
art 464; Pan. Canal Z. art 845; Per. 
art) 2007 «ehwart. 478). BoP RANs. 47 8% 
Port. art 2216; Que. art 461; Rom. art 


637; Salv, art 789; Sp. art 478; Ven. 


art 581, 

6 Civil codes: Arg. art 2907 
(2873); Belg. art 590; Bol. art 329; 
Ch. art 783; Col. art 842; Cuba arts 
483-485; Dom. art 590; ‘Ec. art 770; 
Fr. art 590 et seq; Ger. art 1038; 
Guat. art 1336; Hond. art 762; 
It. art. 436; La. Rev. art 551; Mex. 
arts 886, 887; Neth, arts 8138, 817; 
Nic. art 496; Pan. art 469; Pan. Canal 
Z. art 842; Per. art 1092; Ph. arts 483- 
485; P. R. §§ 483-485; Port. art 2211; 
Que. arts 455, 456; Rom. art 529; Salv. 
art 786; Sp. art 842; Sw. art 770; Ur. 
art 509; Ven. art 577. 

7... Civil » codes:,., Arg. , art 2901 
(2867); Belg. arts 596, 597; Bol. arts 
333, 334; Ch. art 785; Col. art 844; 
Cuba art 479; Dom. arts 596, 597; 
Ke. art 772; Fr. arts 596 (alluvion), 
597; Hay. art 490; Hond. art 764; It. 
art 494; La. Rev. arts 553 (alluvion; 
providing, however, that islands, 
tormed in’a nonnavigable stream op- 
posite the land, belong to the riparian 
Owners), 554; Mex. art 881; Neth. art 
821; Pan. Canal Z. art 844; Ph. art 
479; P. R. § 479; Que. arts 458, 459 
(similar to Louisiana above); Rom. 
arts 535, 536; Salv. art 788; Sp. art 
479; Ur. arts 510, 513; Pan. art 465. 

8 Civil codes: Ch. art 782; Col. art 
841; Nic. art 1486; Pan. Canal Z. art 
841; Ur. art 510; Ven. art 581. 

9. Civil codes: Cuba art 507; Hond. 
art 759; Pan. art 490; Ph. art 507; 
BP. R.. § 506; Sp. art 507. 

[a] But in Argentina he cannot 
recover them without the proprietor’s 
consent, although they are included 
in the usufruct. Civ. Code art 2909 
(2875). 

10. Hunter. Rom. L, 401, 402; Jus- 
tinian Dig. VII, I, XII, IJ, X XXVIII,’ 
XXXIX, LXVII. 
11. Civil, codes; Arg. art 2904 
(2870); Belg. art 595; Bol. art 332; 
ACheparty 193% ‘Col art’ 862: C,. Ri art 
341; Cuba art 480; Dom. art 595; Ec. 
art 780; Fry art 595; Guat. art 1330; 
Hay. art 489; Hond. art 772; La. Rev. 
art.555; Mex. art 882; Neth. art 819; 
Nic. art 1490; Pan. art 466; Pan. 
Canal Z. art 852; Per. art 1095 (as- 
signment only); Ph. art 480; R. 
§°480; Port. art 2207; Que, art,457; 
Rom. art 534; Salv. art 795; Sw. art 
458; Ur. art 511; Ven. art 579 (as- 
signment). Compare Ger. art 1059. 

ta] In Brazil the usufruct may be 
alienated to the proprietor alone; but 
the right to exercise it may be as- 
signed. Civ. Code art 717. 

{b] Spain.—(1) Civ, Code art 480. 
(2) It seems that the rule here was 
different prior to the code. Declouet 


The usufructuary has no advantage 
over any other finder of treasure on the land coy- 


The usufructuary may use dead or fallen 
timber and may eut for his own use according to 


The usufructuary is 
entitled to the increase of the subject matter,’ as 
well as to servitudes and similar rights.§ 
usufructuary who gives proper security may claim 
credits due as part of the usufruct and invest the 


Under the Roman law, 


the usufruct, although not originally alienable, ulti- 
mately became so;!° and the doctrine of alienability 


1881.” 
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[§§ 269-271 


of the usufructuary’s rights has been earried into 
the modern civil law.%4 


But the alienee or lessee 


obtains no more than the usufructuary, and the for- 


any cause.!? 
[§ 271] (ce) 


The 


mer’s interest ceases when the latter’s expires from 


Obligations—aaa. Security. The 


usufructuary is bound to care for the subject mat- 
ter as a good paterfamilias would,’? cannot change 
its essential form or purpose,’* and must give secu- 
rity to that effect.?° 

Security is not required from parents as usufruc- 


tuaries of their children’s property,’® nor from a 


v. Borel, 15 La. Ann, 606, 608 (“under 
the Spanish law the usufructuary 
had only the right to grant leases of 
the property held by him and the 
usufruct terminated if he alienated 
his right; and it also terminated at 
the death of the usufructuary, as un- 
der our own law. 1 Moreau & Carle- 
ton’s Partidas, p. 424, 3, 31, law 24’’). 

12. Civil codes: Ch. art 794; Cor. 
art. 8535) Cuba, art 480°" Be.art W838i 
Hond,. art 773; It. art 492; La. Rev. 
art 555; Mex. art 883 (servitudes); 
Nic. art 1490; Pan. Canal Z. art 853; 
Ph, art 480; P. R. § 480; Que. art 457; 
Salv. art 796; Sp. art 480; Ur. art 
511; Pan. art 466; Dickson v. Dick- 
son, 33 La. Ann. 1370, 1378. 

“No distinction is suggested in the 
law between the cases of expiration 
by death and of expiration by judi- 
cial extinguishment for abuse; and 
the language of Art. 621 seems to 
leave no doubt that in the latter case, 
‘the owner shall re-enter into the en- 
joyment of the property.’ We agree, 
therefore, with the District Judge 
that the leases terminated at the 
date of the judgment extinguish- 
ing the usufruct, viz., January 11th, 
Dickson v. Dickson, supra. 

fa] But in Venezuela leases for 
not over five years continue, and 
longer ones are reduced to that 
period. Civ. Code art 580. 

13. Justinian Inst. II, I, XXXVIII; 
Civil codes: Arg. art 2912 (2878); 
Belg. art 601; Bol. art 338; Cuba art 
497; Dom. art 601; Fr. art 601; Ger. 
art 1036; Hay. art 493; La. Rev. art 
567; Mex. art 885; Neth. art 831; 
Pan. art 481; Per. art 1106 (1); 
Ph art's 4973) Pry. c8ec496n. Port, art 
2223; Que. art 464; Rom, art 541; 
Sp. art 497; Sw, arts 755, 767; Ur. 
art 514 (2); Ven. art 584; Mehle v. 
Bensel, 39 La, Ann. 680, 2 S 201. 

14. Civil codes: Ger. arts 1036, 
1037; Port. art 2217; Sw. art 769. 

15. Civil codes:, Arg. art 2885 
(2851); Belg. art 601; Bol. art 338; 
Braz. art 729; Ch. art 775; Col, art 
834; C, R. art 346; Cuba art 491 (2); 
Dom. art 601; Ec. art 762 et seq; Fr. 
art 601; Ger. art 1051; Guat. art 1340 
(2); Hay. art 493; Hond. art 754; 
It. art 497; La. Rev. art 5658; Mex. 
art 893 (II); Neth. art 831; Nic. art 
1503; Pan. art 475 (2); Per. art 1098; 
Ph, art 491 (2); P. R. § 490 (2); Que. 
art 464; Rom. art 541; Salv. art 778; 
Sp. art 491 (2); Sw. art: 760; Ur. art 
514 (2); Ven. art 584; Pan. Canal Z. 
art 834; Westholtz v. Retaud, 18 La. 
Ann. 285; Cardona’s Succ. 14 La. 
Ann. 356; Tassin’s Suce., 12 La, Ann. 
885; Pratt’s Suce., 12 La. :Ann, 457, 

“Tt will be observed that by section 
471 of the Civil Code the usufruc- 
tuary has the right to all the natural, 
cultivated and civil fruits of the 
property in usufruct; the same being 
in this case all the property, real and 
personal, belonging to the estate of 
the deceased, Le6n N, Gardere. These 
rights do not depend on the giving 
of bond by the usufructuary.” Soto 
v. Velez, 19. P. R. 584, 590, 

[a] The bond must be in a sum 
equal to the inventoried value of the 


grantor reserving the usufruct,‘? nor where the 
instrument creating the usufruct waives the secu- 
rity,‘ nor where its omission would prejudice no 


movables and the judicial appraise- 
ment of the immovables, and cover 
all damages by usufructuary and 
those for whom he is responsible. 
La. Rev. Civ. Code art 559. 

{b] Mortgage.—But the usufruc- 
tuary may give instead a mortgage 
upon unencumbered immovables with- 
Spe te state. La. Rev. Civ. Code art 
62. 

{c] Prescription. — The usufruc- 
tuary’s liability to account is barred 
in ten years under Louisiana law. 
Ashbey v. Ashbey, 41 La. Ann. 102, 


5 S 539; Cochran v., Violet, 38 La. 
Ann, 525. 
16. Civil codes: Belg. art 601; Bol. 


art 338; Braz. art 731 (II); Cuba art 
492; Dom. art 601; Fr. art 601; Hay. 


art, 493; It. art 497; La. Rey. art 
560; Neth. art 8382; Pan. art 476; 
Pan. Canal Z. art 834; Per. art 1099 
(2) Ph. art 4925 P.cRo 8 4913 Sp. ant 
rear Ur; arts; 269, (615-0155 Ven. are 


[a] But in Argentina this does not 
apply to a usufruct constituted by 
a third party in the parent’s favor, 


over the cnildren’s property. Civ. 
Code art 2892 (2858). 
17... Civil .codes: , Arg. art. 2893 


(2859); Belg. art 601; Bol. art 338; 
Braz art adel (l)s Cn. art (pao 
art 834; Cuba art 492; Dom. art 601; 
Ee. art 762; Fr. art 601; Guat. art 
13842; Hay. art 493; Hond. art 754; 
It. art 497; La. Rev. art 560; Mex. 
art 894; Neth. art 832; Nic. art 1504; 
Pan, Canal Z. art 834; Per. art 1099 
GENS UPD eranr tis 4 dein ogee 491; Que. 
art 464; Rom. art 541; Salv. art 778; 
Sp. art 492; Sw. art 861; Ur. art 515 
(2); Ven. art 584; Pan. art 476. 
“Art. 1485 of the Civil Code forbids 
testators to dispose of the legitimate 
portion to the prejudice of their de- 
scendants, and art. 552, which au- 
thorizes them to dispense the usu- 
fructuaries from. giving security, 
must be construed with reference to 
that prohibition. The power to place 
the property, forming part of the 
legitimate portion, in the possession 
of the usufructuary, without such se- 
curity as will ensure its return at 
the expiration of the usufruct, would 
enable testators to evade a regulation 
of public order. Such a power never 
can exist. Its existence is denied by 
the Courts of France, under disposi- 
tions of law similar to ours, and the 
argument upon which their decisions 
rest, appears to us unanswerable. 
Dalloz, Dict, de Jurisp. verbo Usu- 
fruit, no. 484. Same author, Recueil 
Périodique, 2de partie, 1826, p. 131. 
Michel v. Martin, same work, 1833, 
2de. partie, p. 188. Soto mayor, v. 
Guilles. Same work, 18387, 2nde par- 
tie, p. 88, Coustard v. His Children. 
Proudhon, t. 2, no. 824 et seq, 4 Du- 
ranton, no. 611. The court below 
erred in dispensing the defendant 
from giving the security required by 
articles 551 and 552 of the Civil 
Code.” Depas.v. Riez, 2 La. Ann. 30, 
43. Compare Braz. Civ. Code art 730. 
18. Civil codes: Belg. art 601; Bol. 
art 338; Col. art 834; Dom. art 601; 
Fr. art 601; Hay. art 493; It. art 497; 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§§ 271-273] 


one.!9 


Delay in furnishing security does not, under some 
codes, deprive the usufructuary of his profits; they 
accrue from the commencement of the usufruct.?° 
But others are less liberal in this regard.?4 
while the proprietor may administer the property.” 

Where the usufructuary fails to furnish the re- 
quired security, the proprietor may retain the prop- 
erty, including furniture, giving the net income to 
Failure to give the required 
security entitles the proprietor for the usufructu- 
ary’s benefit to lease the immovables subject to 


the usufructuary.?? 


the usufruct, sell the movables, 


moneys ;24 but judicial discretion is given to permit 
the .usufructuary to retain certain movables*> and 
even, under some codes, a dwelling.”® 

[§ 272] bbb. Inventory. The usufructuary must 
present an inventory of the subject matter before 


it is delivered to him.?? 


Inventory may be waived where no one is preju- 


diced.?8 
[§ 273] ccc. Miscellaneous. 


‘La. Rev. art 559; Neth. art 832; Per. 
art 1099 (1); Que. art 464; Rom, art 
541; Ur. art 515 (3). 

“Tt is only where the usufructuary 
does not give the security required by 
law, that possession of the thing's 
subject to the usufruct can be with- 
held from him. R. C. C. 563-4; Wood 
V., stokes, .13 "La... Ann: 143, T5ig 
Judice v. Provost, 18 La. ‘Ann. 601. 
Had not the testator formally re- 
lieved usufructuaries from security 
a different case would have been 
presented. By thus exempting them, 
the testator has manifested some in- 
difference as to the possible fate of 
the property susceptible of consump- 
tion and remained satisfied with the 
idea that after all, the real estate re- 
maining, when the usufruct would 
determine, might still be a handsome 
and sufficient liberality in favor of 
the naked owners.” Samuels v. 
Brownlee, 36 La. Ann. 228, 233. 


19. Civil codes: Cuba art 493; 
Ban. eart (400s oe da aX, 14935 ‘ken te 
§ 492; Sp. art 493. 

20. Civil coaes: Arg. art 2887 
(2853); Belg. art 604; Bol. art 342; 


Dom, art 604; Fr. art 604; Hay. art 
495-—It. art’ 500; La. Reve art 566; 
Neth. art 835; Per. art 1102; Que. art 
467; Rom. art 544; Ven. art 587. 

Q1. Civil codes: Cuba art 496; 
Hond. art 756; Mex. art 925 (IX) 
(where failure to give bond may ex- 
tinguish the usufruct); Pan. art 480; 
Ph. art 496; P. RK. § 495; Sp. art 496; 
Ur. art 516. 

22. Civil codes: Ch. art 776; Col. 
art 835; Ec. art 763; Guat. art 1345; 
Pan. Canal Z. art 8385; Salv. art 
770. 

2g... Civil: codes: -Ch. art 777; Col. 
art 836; Cuba arts 494, 495; Ee. art 


764; Hond. art 756; Nic. art 1506; 
Pan. arts 478, 479; Pan. Canal Z. 
art 836;.Ph. arts, 494,. 495; P.- R. 
§§ 493, "494; Salv. art 779; Sp. arts 
“494, 495, 

24. Civil codes: Arg. art 2890 
(2856); Belg. art 602; Bol. art 339; 
Che atta tlm col part, 8305.6. Re yart 


347; Cuba art 494; Dom. art 602; Ee. 
art 764; Fr. art 602; Hay. art 493; 
Hond. art 756; It. art 499; La. Rev. 
art 563; Neth. art 833; Pan, art 478; 
Pan. Canal Z. art. 836; Per. art 1100; 
Ph. art 494; P. R. § *493; Que. arts 
465, 466; Rom, art 542; Saly. art 780; 
Sp. art 494; Sw, art 762: Ven. art 585. 


25. Civil codes: Belg. art 603; Bol. 
art 341; Dom. art 603; Fr. art. 603; 
Hay. art 494; La. Rev. ‘art 564; Neth. 
art 834; Que, art 466; Rom. art 
543. 

26. Civil codes: Cuba art 495; 
Pan. art 479; Ph. art 495; P. R. 


§ 494; Sp. art 495. 


The usufructuary 
must pay the taxes and assessments against the 
property,?® and the amount of any pension or an- 
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nuity charged thereon.®°® 


Mean- 


pairs.*4 
and invest the 


The usufructuary of an inheritance who advances 
his proportionate part of decedent’s debts is en- 
titled to reimbursement, without interest, when the 
usufruct expires; if he fails to make such advance, 
the proprietor has recourse on the property,*! for 
the expenses and proceeds of litigation thereover.*” 
The usufructuary cannot relieve himself from this 
lability by renouncing the usufruct without return- 
ing the income received after the necessity for 
repairs arose;°* but he is lable for no prior re- 


Extraordinary repairs (that is, those of more than 
ordinary wear and tear) are chargeable to the 
proprietor ;*> but the usufructuary must notify him 
that they are needed;*° and also of prejudicial acts 
by third parties,?* and bear the cost of repairing 
ordinary wear and tear.%§ 


Under some codes, the 


usufructuary must obtain insurance on the prop- 


erty.59 


If the subject matter 


is insured, the 


usufructuary must pay the premiums, and in case 


Animals. 
27. Civil codes: Arg. art 2880 
(2846); Belg. art 600; Bol. art 337; 


Braz. art (29. Che-ant, Clos Col. arts 
834; 835; Cuba art 491 (1); Dom. art 
600; Ee. art 765; Fr. art 600; Ger. art 
1035; Guat. art 1309 (1); Hay. art 
492; Hond. ‘art. 754: - Ft: art: 496; 
La. Rev. art 557; Mex. art 893 (1); 
Neth. art 830; Nic. art 1503; Pan. art 
475 (1); Pan. Canal Z. arts 834, ae 
Per art Logs Ph art494 Ce) beak. 
§ 490 (1); Port. art 2221 (1); Que. art 
463; Rom. art 540; Salv. art 781; 
Sp.. art. 491 (1); Sw. art 763 (on de. 
WOrantonocs: Gi) Men mua kt 


is urged, that her neglect to 
take an inventory cannot prejudice 
her, because she was entitled to the 
usufruct of the property under the 
Act of 1844. Without undertaking to 
decide whether the mere neglect of 
a widow in community to take an in- 
ventory will render her chargeable 
for one-half of the debts, we observe 
that the Act of 1844 does not dis- 
pense the party who claims the bene- 
fit of that statute, from taking an 
inventory. Cae 550% 
Stokes, 13 La, Ann. 143. ie 
Chexnaidre, 14 La. Ann. 567. 

28. Civil codes: Cuba art 493; 
Hong) art (ov Pan. art-4775) Ph. ant 


493; P. R. § 492; Sp. art 493. 
29. Civil codes: Arg. art 2928 
(2894); Belg. art 608; Bol. art 346; 


Braz ALU Woo LL) ech. ant (90. Col. 
art 8555)"C; (Re art=355;" Cuba, artc505; 
Dom. art 608; Ec. art 783; Fr. art 
608; Ger. art 1047; Guat. art 1359; 
Hay. art 498; Hond. art 775; It. art 
506 et seq; La. Rev. art 578; Mex. 
art 911 et seq; Neth. art 843; Nic. art 
1516; Pan. art 488; Pan. Canal Z. art 
855; Per. art 1108; Ph: art 505; P. R. 
§ 504; Port. art 3238: Que. art 471; 
Rom. art 548; Salv. art 798; Sp. art 
505; Sw. art "165; Ur. art .525;°" Ven. 
art 593; Mehle v. *Bensel, 39 La. Ann. 
680, 2 Ss 201; New Orleans v. Wire, 20 
La. Ann. 500; Coleman v. Poydras 
Asylum, we La. Ann, 325. 

“It is natural, as the Roman Law 
provided, that if the usufructuary 
receives the profits and advantages 
of the property so held he should also 
bear the burdens which affect it 
while the usufruct exists, because 
that duty is imposed in consideration 
of this fact and while the use of 
the property is in the person who 
must fulfil that duty.” 9 Scaevola 
Comm. on Civ. Code p 275. 

Taxes directly upon the capital see 
infra § 276. 

20. Civil codes: Arg. arts 2929 
(2895), 2981 (2897); Belg. art 610; 
Braz. art 733 (II); Ch. art 796; Col. 
art 855; C. R: art 353; Cuba art 508; 


of loss the proceeds and the building reconstructed 
therewith are subject to the usufruct. ‘40 
Where the subject matter of the 


Dom. art 610; Ee. art 783; Fr. art 610; 
Hay. art 499; Hond, art 775; It. art 
509; La. Rev. arts 580, 581; Mex. arts. 
914, 915; Neth. art 847; Nic. art 1520; 
Pan. art 488; Pan. Canal Z. art 855: 
Per. art 1112; Ph. art 508; Port. art 
2231; Que. art 472; Rom. art 550; 
Salv. art 798; Sp. art 508; Ur. art 
525; P. R. § 507. 

[al] But tne usufructuary of mort- 
gaged property does not assume lia- 
bility for the debt. Civil codes: Cuba 
art 509; Hond. art 525; Pan. art 492; 
Ph. art 509; P. R. § 508; Sp. art 509; 


Ur. art 528. 

81.. Civil codes: Cuba art. 510; 
Pant cart 4932 Phs a arte li los R. 
§ 509; Sp. art 510; Ur: art 529. 

32. Civil codes: Belg. art 613; 
Bol. art 350; Cuba art 512; Dom. art 
613; .F'r, art 613; ‘Guat. ‘art *1370 


(same as Mexico); Hay. art 502; 
It. art 510; La. Rev. art 588; Mex. 
art 922 (if title is gratuitous; other- 
wise proprietor is charged); Neth. 
art 848; Pan. art 495; Per. art 1110; 
PH art yyy Sts clad Roe § 511; Que. art 
475; Rom. art 553; Sp. art 512; Ur. 
art 532; Ven. art 596. 
33. Civil codes: Arg. art 2916 
(2882); La. Rev. art 575. 
Civil codes: Arg. arts 2917 
2920 (2886); Guat. art 1322 
35. Civil codes: Ch. art 797; Col. 
art 856; C: R: art 352; Cuba’ art 501; 
Ec. art 784; Ger. art 1042; Guat. art © 
1326; Hond. art 776; Nic. art 1513: 
Pan. art 485; Pan. Canal Z. art 856; 


Per-{vart), 22033 “Phot art “50 ls Pare 
§ 500; Port. ‘art 2229;- Sp.’ art  501'; 


Bie art 764; Ur. art 523; Salv. art 
36. See supra note 34, 


'. 37. Civil-codes: Belg. art 614; Bol. 
art 351; Cuba art 511; Dom. art 614; 
Fr. art 614; Hay. art 503: It. art 511: 
La. Rev. art 591; Mex. art 921; Neth. 
art 849; Pan. art 494; Ph. art 511; 
P. R. § 510; Port. art 2240; Que. art 
476; Rom. art 554; Sp. art 511. 

88. Civil codes: Arg. art 2918 
(2884); Belg. art 605; Bol. art 343; 
Brazcart, 133> (1) Che arin? 0onm Col. 
art 854; C. R. art 351; Cuba art 500; 
Dom. art 605; Ec. art 782; Fr. art 
605; Ger. art 1041; Guat. art 1352 
(where title is gratuitous); Hay. art 


496; Hond. art 774; It. art 501; La. 
Rev. art BTL: Mex. arts 904, 908; 
Neth. art 840; Nic. art 1512; Pan. art 


484; Pan. Canal Z. art 854; Per. art 
1104; Ph. art°500; PP. Ro §-499%) Port. 
art 2228; Que. art 468; Rom. art 545; 
Salv. art 797; Sp. art 500; Sw. art 
764; Ur. art 523; Ven. art 588. 

39. Civil codes: Ger. art 1045; Sw. 
art 767. 
' Braz. Civ. Code arts 735, 737. 
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usufruct is one or more animals of which there 
is a total or partial loss without the usufructu- 
ary’s fault, he is required only to return the salvage 
The usufructuary is lable for 


or the nemacets 
damages to the subject matter 
alience. 2 


Compensation (set-off) of improvements against 


damage is allowed.*% 


[§ 274] bb. Proprietor—(aa) | Rights*4#—aaa. In 
The proprietor is entitled to the fruits, 
growing on the property 
in usufruct when the latter explr es.5 He may make 
improvements and erect new buildings on such prop- 
erty, provided the value of the usutruet is not im- 


General. 
natural and industrial, 


paired.*® 
Reconstruction. 


Where a building forming the 
subject matter of the usufruct has been destroyed, 
the proprietor may reconstruct it using the grouna 
and old materials,*7 and it is not then subject to 
the usufruct;*8 but neither the proprietor nor the 
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caused by his 


levied directly 
usufruct.°® 


[§ 275] bbb. Alienation. 
alienate or encumber the property provided the 
usufructuary’s interest is not thereby affected ;°° but 
a partition of the subject matter among several 
joint proprietors binds the usufructuary, although 
not a party thereto.*? 

[§ 276] (bb) Obligations. 
yield possession to the usufructuary,®?? leave the 
latter in undisturbed enjoyment of the property,°* 
make all repairs not required by ordinary wear 
and tear,°* and, under Spanish law, must pay taxes 


The 
usufructuary’s losses by reason of the judicial se- 


[§§ 273-277 


The proprietor may 


The proprietor must 


the 
the 


capital during 


upon the 
liable for 


proprietor is 


questration or sale of the property for the for- 


mer’s debt.°¢ 
[§ 277]  (e) 


tuary’s death.°*® 


usufructuary is obliged to rebuild.*® 


41. Civil codes: Arg. art 2936 
(2902); Belg. arts 615, 616; Bol, arts 
352) 85334 Chivart (7883! Col. vart 84%; 
CR. art 349; Cuba art 499; Dom. arts 
615, 616; Ee. art 775; Fr. arts 615, 
616; Guat. art 1348 et seq; Hay. arts 
504, 505; Hond. art 767; It. arts 512, 
513; La. Rev. arts 592, 593; Mex. arts 
90, “902: Neth. arts 851, 852; Nic. art 
1509; Pan. art 483; Pan. Canal Z. art 
847; Per. arts 1106 (4), 1107; Ph. art 
499; P. R. § 498; Port. art 2325; Que. 
arts 477, 478; Rom. arts 555, 556; 
Salv. art 791: Sp. art. 499;, Ur. art 
322; Ven. art 600 ‘ 

42. Civil codes: Arg. art 2904 
(2370); Che iants 793; |} Coly art 8525 
Cc. R. art 348;.Cuba art 498; Ec. art 
780; Guat. art 1300; Hond. art 781; 
La. Rev. art 561; Pan. art 482; Pan. 
‘Ganal Zoyart, 8$52;5,eh art 498; Pek. 
§ 497; Port. art 2224; Salv. arts 795, 
796; Sp. art 498. © 

43. Civil codes: Cuba art 488; 
Tteart, 495% Ia. Rey. art 595; Pan, 
art 472; Ph. art 488; P. R. § 488; 
‘Port. art 2220; Sp. art 488. 

44. Where usufructuary fails to 
give security see supra § 271. 

45. Civil codes: Belg. art 585; Bol. 
art 326; Chi artx78ls “Col. art 840 
Cuba art 472; Dom. art 585; Ec. art 
768; Fr. art 585; Guat. art 1321; Hay. 
art 482; Hond. art 488; It. art 480; 
La. Rev. art 546; Mex. art 877; Neth. 
art 809; Nic. art 1484; Pan. art 458; 
Pan. Canal Z. art ae Per. art 1088; 


Phe art 472; PR 472; Port. art 
2203; Que. ‘art’ 450; Rom, art 524; 
Salv. art 784; Sp. art 472° Ur, art 
504; Ven. art 567. 

46. Civil codes: Arg, art +2951 


(2917); Cuba art 503; Hond. art 519; 


Pan, art 487; Ph. art 503; Pr mR. § p02 
Port. art 2227; Sp. art 508; Ur. art 
534. ; 

47, Civil codes: Cuba art 517; 


Hond, art 533; La. Rev. art 577; Ph. 
art 617; P. R. § 516; Sp. art 517; Pan. 
art 500. 

48. Braz. Civ. Code art 737. 

49. Civil codes: Belg. art 607; Bol. 
art 3456 (Ch. cart. Joo; ‘Col, art 858; 
Domaparthe0Tsmwc art (86; 2Ers art 
607; Hay. art "497; La. Rev. art 604; 
Neth. art 842; Pan. Canal Z. art 858; 
Per. art 1105; Que. art 470; Rom. art 
547; Salv. art 801. 

{a] In Louisiana, however, the 
proprietor cannot erect or even raise 
or alter a building without the usu- 
fructuary’s consent. Rev. Civ. Code 


art 601. 

50. Civil codes: Arg. art 2950 
(2916); Belg. art 621; Bol. art 358; 
Ch. art 773; Col. art 832; Cuba -art 


489; Dom. art 621; Ec. art 766; Fr. 
art 621; Hay. art 509; Hond. art 772; 
La. Rev. arts 605, 617; Mex. art 891 
fart 892 gives the usufructuary the 
preferential right to purchase]; Pan. 


art 473. Pan. Canal Z.. arts Soo: meu, 
art 489; P. R. § 488; Que. art 483; 
Rom. art 561; Salv. art 782; Sp. art 
489; Ur. art 521; Rodriguez v. Regis- 


trar of Property, 14 Pp. R. 716. «See 
infra notes 44, 45. 
51. Pichay v. Querol, 11 Ph. 386. 


See Smith v., Nelson, 121 La. 170, 46 
S’ 200. 

[a] France.—“If the universality 
of the property is burdened with a 
usufruct, its existence of the usu- 
fruct will not prevent the heirs from 


provoking, between themselves, a 
partition as concerns the naked 
property. But they cannot compel 


the usufructuvary to participate in 
the partition and to consent to a sale 
of the immovables, acknowledged 
indivisible, reserving his rights to 
the proceeds.” Aubry & Rau, Usu- 
fruct p 522 [quot Smith v. Nelson, 
121 La: 170, 175, 46 S 200]. 

52. Civili. icodes: ‘Are. ‘art...2944 
(2910); La. Rev. art 599. 

53. Civil codes: Arg. arts 2948 
(2914), 2949 (2915); Tia. Rev. arts 
600, 603; Ur. art 533. 

54. Civil codes: Belg. art 605; Bol. 
art, 343° (Braz. cart W343) (Ch. wart sn90 
Colwart, 85652C. Rivarty soo: Cubacart 
501s. Domi arts 60os, He. ant 18a; kor, 
art 605; Guat. art 1356 et seq; Honda. 
art. 776; It. art 501; La. Rev. art 571; 
Mex. art 908 (“all proper repairs” 
where title is “onerous’’); Neth. art 
840; Nic. art 1514; Pan. art 485; Pan. 
Canal” Za ant. So65. erer, “arty 1103: 
Ps ant. DOLSS kites 1 O00. sior ts 
art 2229; Que. arts 468, 469; Rom. art 
545;. Salv.. art 799; Sp.. art 501; Sw. 
art 764; Ur. art 523; Hay. art 496. 

The proprietor is entitled to col- 
lect from the usufructuary interest 
on the cost of repairs during the usu- 
fruct, and the usufructuary may re- 
tain possession until reimbursed for 
repairs made by him after the pro- 
prietor’s refusal. Civil codes: Cuba 
art 502; Pan. art 486; Ph. art 502; 
P. R.§ 501; Sp.art 502; Ven.art 590. 

55. Civil codes: Cuba art 505; 
Ph. art 505; P. R. § 504; Port. art 
2239; Sp. art 505. These articles 
contain the further requirements 
that the usufructuary must pay 
interest on the amount of such 
taxes but is entitled to reimburse- 
ment for any such which he has paid. 

“The taxes levied directly on the 
capital must be paid by the owner. 
The fact is that as the tax on the 
capital is not favored by the econo- 
mists and the income is considered a 
more rational basis therefor, the 
taxes to be paid by the owner are 
few and exceptional. Besides certain 
personal taxes on titles, salaries, etc., 
which are naturally excluded from 
the spirit of these sections, we find 
that only certain extraordinary taxes 


He can impose no new servitudes 
which would prejudice the usufructuary.*? 


Termination—aa. Modes—(aa) 


Death. The usufruct is terminated by the usufrue- 


A joint usufruct in favor of sev- 


may affect the capital, such as com- 
pulsory loans, war taxes, ete.” 4 
Manges Comm, on Civ. Code (3d ed) 
p 479. 

[a] Porto Rico.—‘“In leaving in 
effect in 1902 article 505 of the old 
code by making it section 504 of the 
revised code, the Legislature gave 
the word capital the same restricted 
meaning that it formerly had and 
never intended to change the exist- 
ing rule between the owner of the fee 
and the usufructuary as to the pay- 
ment of taxes. Now, as formerly, the 
annual taxes must be paid by the 
usufructuary, whether they are based 
on the value of the products of the 
property or on the value of the prop- 
erty .itself;’ and “it ‘is just’ that it 
should be so, because, as Falcén says 
and Scaevola quotes in volume 9, 
page 87, of his Commentaries, the 
usutructuary ‘enjoys active and do- 
minical powers over the properties in 
usufruct, inasmuch as he exercises a 
right corresponding to the owner and 
shares with him the dominion of the 


thing,’ receiving the benefit of all 
the profits.” Buitrago v. Gilot, 27 
Be RY s2u,eosce 

56. Civil codes: Cuba art 6509; 
Pan: art. 492°" Pht arte peg. eee bes 
§ 508; Sp. art 509. 

57. Mackeldey Rom. L. 165; 
Civil codes: Arg. art 2946 (3912); La. 
Rev. art 602. 

ba. Civil codes: = ATE. art 2954. 
(2920); Belg. art 617; Bol. art 354 
CD)eMVBraz.vart. Coo CL) Cn areeeU Gr 


Col; art 865;"C; RY art.358" (1); Cuba 
art 613° @)* ‘Dom. BERUtLOLT (CL) Ke. art 
793 (civil as well as natural); Fr. art 
617 (includes “civil death”); Ger. 
art 1061; Guat. art 1373 (1); Hay. art 
506 (ineluding forfeiture of civil 
rights); Hond. art 786\ (1); It. art 
5lo; la.’ Rev.’ art 606; Mex. art 925 
(1); Neth. art 854 (1);_Nic. art 1529 
(1);"Pan, art 496 "()s Pan, Canat 7, 
art 865; Ph.osart 513°(1)37P: Ros 512 
CT) Port: art. 2240 (1); Que. art 479 
(includes “civil death’); Rom. art 
557; Salv. art 309; Sp. art 513 (1); 
ae art 749; Ur. art 537 (1); Ven. art 


It was the same before the code. 
Declouet v. Borel, 15 La. Ann. 606. 

[a] Heirs of the usufructuary do 
not acquire the usufruct. Sevier vy. 
Douglas, 44 La. Ann. 605, 611, 10 S 
804 (“Should it be held that the 
mother had the usufruct of the prop- 
erty, under the will, it did not on her 
death pass to the heirs. It does not 
confer any rights upon them. The 
right of the usufruct expires at the 
death of the usufructuary. Cc. C. 


606”). 
[b] Legacies of property revenues, 
etc., terminate with legatee’s death. 


La. Rev. Civ. Code art 607. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§§ 277-283] 


eral continues until all die.®® 


survivors.®® 
ary terminates the usufruct.® 


_ [§ 278] (bb) Renunciation of the usufruct ends 
it;°* but under the French law, creditors may in- 
tervene to prevent renunciation or expulsion which 


would prejudice them.® 


‘ [§ 279] (cc) Lapse of Time or Fulfillment of Con- 
dition of creation terminates the usufruct.%4 
e. A usufruct until a third party attains a 
certain age continues to that time notwithstanding 


Age. 


such party’s prior death.* 


[§ 280] (dd) Confusio, or merger of usufruct 
and dominium, is another ground for terminating 


the usufruct.®¢ 


[§ 281] (ee) Destruction of the Subject Matter 
Partial destruction 
leaves the usufruct in force as to the salvaged por- 


likewise effects termination.®7 


99. Civil \icodes: UC.) R: Jarte2364; 
Cuba art 521; Hond. art 537; Neth. 
art 855; Pan. art 504; Ph. art 521; 
PAR. $5205 Sp. art 522, 

60. Braz, Civ. Code art 740. 

61. Civil codes: Arg. art 2954 
(2920); Cuba art 515; Ger. art 1061; 
Guat. art 1374 (corporate usufruct 
limited to ten years); La. Rev. art 
612; Pan. art 498; Ph. art 515; PB. R. 
§ 514; Sp. art 515; Sw. art 749. 

62. Civil codes: Col. art 865; Cuba 
arte ole M42 Mer arty 793; -Ger.—art 
1064; Guat. art 1373 (6); Hond. art 
786 (5); La. Rev. arts 575, 624; Mex. 
art 925 (VI); Pan. art. 496 (3); Pan. 
Canal” Zi "art ’ 8655. Ph. art 513’ (4): 
Pies S02) (4) Port. art 2241505!) 
Salv. art 809; Sp. art 513 (4); Ur. art 
537 (5); Ch. art 806. 

“There is no question of the cor- 
rectness of the principle invoked, and 
that at the opening of the succession 
of her husband there was a right of 
usufruct subject to her acceptance. 
She did not avail herself of the right. 
The syndic is bound by her abandon- 
ment of the usufruct at a time when 
She was not insolvent.” Caire v. Her 
rosters, 45 La. Ann, 461, 464, 12 S 


4, 

[a] Right of renunciation.—Com- 
menting on La. Rev. Civ. Code art 
575, the court said in Dougart’s Succ., 
30 La. Ann. 268, 274: “Articles 617 
and 624 impliedly recognize also this 
right of renunciation. The French 
Commentators recognize the right of 
renunciation under the Code Napo- 
1éon. See Marcadé, volume _ two, 
pages 528, 542, and note at bottom 
of page 543. See also Proudhon, 
‘Traité des droits d’usufruit,’ etc., 
volume four, section 1905, page 813, 
where he announces the doctrine 
relative to advances by the usufruc- 
tuary, that he ‘can always render 
them exigible by renouncing to his 
right of usufruct.’ ” 

[b] Wsufructuary’s claim of do- 
minium does not constitute renuncia- 
tion. Manila v. De Piedad, 5 Ph. 234. 

[c] Abandonment (1) of the sub- 
ject matter relieves the usufructuary 
from liability for subsequent charges 
thereon, although not from those al- 
ready incurred. La. Rev. Civ. Code 
art 575. (2) But abandonment of a 
part is insufficient. Judice v. Pro- 
vost, 18 La. Ann. 601. 

63. Civil codes: Belg. art 622; Bol. 
art 359; Dom. art 622; Fr. art 622; 
Hay. art 509; La. Rev. arts 623, 624; 
Mex. art 925 (VI); Que. art 484; Rom. 
art S625 Urscare dav Cb); eiklotzay,. 
Macready, 44 La. Ann. 166, 10 S 706. 

64. Civil codes: Arg. arts 2955 
(2921), 2960 (2926); Belg. art 617; 
Bol. art. 854 (2));, Braz. art 739 (I, 
III); Ch. art 804; Col. art 863; Cuba 
art 513 (2); Dom. art 617 (2); He. art 
791; Fr. art 617; Guat. art 1373 (2); 
Hay, art 506; Hond. art 784; It. art 
515; La. Rev. arts 608-611; Mex. art 
O25. (il, LIL); , Neth. party i854., (¢2)); 


But in Brazil such 
a usufruct is extinguished seriatim unless it is 
provided that each deceased’s share passes to the 
Dissolution of a corporate usufructu- 
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tion.®8 


to insured; 
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Insurance taken out by usufructuary or proprie- 
tor without contribution from the other 
but with the obligation upon the 


accrues 


usufructuary to use the proceeds for a new build- 


may use.°? 


ing (should the proprietor desire) which the former 


Expropriation of the subject matter requires the 


proprietor to replace it or to give security for, and . 


pay the usufructuary, legal interest, for the bal- 
ance of the usufruct, upon its value.’° 
the usufructuary receive the proceeds of the ex- 
propriation without giving security.™+ 


Nor may 


The amount 


of the indemnity is subject to the usufruct.”” 


Revivor. Where the property is merely rendered 
useless, temporarily, the usufruct revives upon the 


property’s restoration." 


the usufruct.74 


[§ 283] (gg) Miscellaneous. 


[§ 282] (ff) Nonuser and Prescription terminate 


Under some codes 


Nic. art 1529 (2); Pan. art 496 (4);)Z. art 865; Ph. art 513 (3); P. R. § 


Pan, Canal’ Z, art 8633) Ph; art 513 
Ce Rass L202) 5 Ouesiart 9479); 
Rom. art 557; Salv. art 807; Sp. art 
513° (2); Sw. art 748; Ur..art 537 (2); 
Ven. art 601. 

{a] Remarriage.—A condition that 
the usufructuary shall not remarry 
is valid. Labarre v. Hopkins, 10 La. 
Ann. 466, 467 (“It is contended that 
the limitation of plaintiffs’ usufruct 
by his wife’s will is void, and to be 
taken as not written, because it is 
contrary to good morals. The Article 
1506 ot the Code, upon which this 
argument is based, is copied verbatim 
from Article 900 of the Code Na- 
poleon. The application of this arti- 
cle to the case of a devise restrictive 
of marriage to particular classes and 
circumstances, or prohibitory of mar- 
riage absolutely or qualifiedly, of 
maids or widows, has aiiorded a fine 
field for the casuistical propensities 
of French commentators. Those who 
are curious upon this head, may see 
the authorities collected in the Reper- 
toire du Journal du Palais, verbo 
Conditions, Nos. 166 to 168, and in the 
treatise of Saintespés Lescot on Do- 
nations and Testaments, Nos. 126 to 
186. The doctrine which may now be 
considered as established in France 
is, that the prohibition of marriage 
generally is contra bonos mores, but 
that the prohibition of a second mar- 
riage, whether there remain children 
of the first marriage or not, is not to 
be so considered. It is thus concisely 
summed up by Toullier, Vol. 5, Nos. 
256 and 259”): 

{[b] Dowry refund.—Usufruct con- 
ditioned upon the refund of a sur- 
viving wife’s dowry continues until 
all principal and interest is paid, un- 
less default is due to hgr; but each 
one of several heirs may terminate 
the usufruct as to his portion, by 
payment of his share. La. Rev. Civ. 
Code art 611. 

{c] The usufruct terminates in 
any case when performance of the 
condition becomes impossible. C. R. 


Civ. Code art 360. 
65. Civil codes: Belg. art 620; Bol. 
art pools, Ch art. s04;) Col, art 8635 


Cuba art 516; Dom. art 620; Ec. art 
791; Fr. art 620; Hay. art 508; Hond. 
art 784; It. art 517; La. Rev. art 610; 
Mex. art 927; Neth. art 856; Pan. art 
499; Pan. Canal Z. art 863; Ph. art 
516; BP. R. § 515; Que. art 482; Rom. 
art 560; Salv. art 907; Sp. art 516 
(excepting usufructs granted solely 
because of the usufructuary’s exist- 
ence); Ur. art 538; Ven. art 603. 

66. Civil codes: Arg. art 2962 
(2928); Belg. art 617; Bol. art 354 (3); 
Braz. art 739 CV) ;. Ch. art 806; Col. 
art 865; Cuba art 513 (3); Dom. art 
Sia Mc. art 193; Eye art 617; (Ger. 
art 1063; Guat. art 1373 (4); Hay. art 
506; La. Rev. art 619; Mex. art 925 
(IV); Neth. art 854 (3); Nic. art 
1529 (3); Pan. art 496 (2); Pan. Canal 


512 (3); Port. art 2241 (3); Que. art 
479; Rom. art 557; Salv. art 809; Sp. 
art 513 (8); Ur.tart 537 (3); Ven. art 
601; Hond. art 786 (3); It. art 515; 
Chingen v. Arguelles, 7 Ph. 296. 

[a] But in Germany such merger 
does not extinguish the usufruct if 
the proprietor has a legal interest in 
its continuance. Civ. Code art 1063. 

{b] The usufruct does not revive 
by subsequent loss of the dominium 
except on the ground that the latter 
never existed. La. Rev. Civ. Code 
art : : 

67. Civil codes: Arg. art 2968 
(2934) (when nonfungible); Belg. art 
617; Bol. art 354 (5); Braz. art.739 
GV)3_Ch. art) 807; Col., art: 8665 C_OR: 
art 358 (3); Cuba art 513 (5); Dom. 
art 617''(5) 3 He art 794. arcuedin, 


Guat: art’ 1373 ° (1)s" Bay. art S08: 
Hond. art (87 (i)i3 itl art Sib. fia. 
Rev. art 613; Mex. art 925 » (1ID)s 


Neth. art 854 (6); Nic. art /1529' (4)3 
Pan. art 496-(1); Pan: Canal'%s ant 
866; Ph..art 513 (5); BP. R. § 512 yy 
Port. art 2241 (6); Que.:art 479; Rom. 
art. 557; Salv. art 810; ‘Sp: arti 518 
(5); Sw. art 748; Ur. art 537 (6); Ven. 
art 601. ; hes rad 

{a] Miustration. — Destruction of 
the subject matter occurs ‘“‘when it 
undergoes from accident, such ‘a 
change in its form that it can no 
longer be applied to the use for 
which it was originally destined;” 
for example, submergence of a field 
so that it becomes a Swamp or pond. 
La. Rev. Civ. Code art 615. 

68. Civil codes: Arg. arts 2971 
(2937), 2972 -(2938); Belge. art' 623; 
Bol. art 360; Ch. art 807; Col. art 866; 
Ga LR parts6isy Cuban artsy ol 4 cots 
Dom. art 623; Ec. art 794; Fr. art 623; 
Guat. art 1375; Hay. art 510; Hond. 
art 787; It. art 519) Bar Rev. art ‘614: 
Mex. art 925 (VII); Neth. art 858; 
Nico carta lose Pan. art 4975. ean. 
Canal Z. art 866; Ph. arts 514, 517; 
P. R. §§ 518, 516; Port. art 2243; Que. 
art 485; Rom. art 563; Salv. art 810; 
Sp. arts' 514, 517; Ur: art 537. 

69. Civil codes: Cuba art 618; 
Rana arte 50d Dee at mol Om mnete 
S517 Sp, art ols: Ura art ps9. 

{a] Whe usufructuary’s right of 
recovery against insurer is limited to 
the then present worth of the usu- 
fruct. St. Amand v. La Cie D’Assur., 
9 Que. L. 162. : 

70. Civil codes: C. R. art 363; Cuba 
arte olor Pan sart 502.) enearceolor 
IPTOR§ 5L8> Port. art: 22487 Sp. are 
519 


71. Arg. Ciy. Code art 2895 (2861). 
72. Civil codes: Braz. art 738; Sw. 
art 750. 


73.. Civil codes: He. art 795; Salv. 
art 811; Sw. art 750. 

74, “Civil “codes] “Ares arts 2016 
(2942) (10 years); Belg. art 617 
(thirty years); Bol. art 354 (4) (ten 
years for those present; twenty for 
absentees); Braz, art 739 (VI); Ch. 


1454 [40 C.J.] 


the proprietor’s loss of interest in the subject mat- 
ter terminates the usufruct;"> but under others the 
sale of the subject matter does not affect the 
usufructuary’s rights.7* In some jurisdictions the 
usufruct may terminate because of waste and abuse 
of the subject matter;77 but in others termination 
does not result ipso facto from such acts; the pro- 
prietor may, however, require the surrender to him- 
self of the subject matter upon assuming to pay 
the usufructuary the net proceeds above administra- 
tion expenses,’® and is entitled to an interdict and 
other remedies to protect his property.’® The mere 
expenditure of money constituting the subject mat- 
ter of the usufruct is not abuse or waste.*® The 
surviving spouse’s usufruct in such of the com- 
munity property as issue of the marriage has in- 
herited terminates upon remarriage“! A judicial 
pronouncement of extinction, of course, terminates 
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[§§ 283-285 


matter and the cancellation of his security, sub- 
ject to the usufructuary’ s lien for disbursements ;** 
but the former is not bound by the latter’s con- 
tracts.*4 

[§ 285] (4) Use and Habitation—(a) Nature. 
These differ from usufruct®* in that the one 
entitled to them may use the subject matter 
gratuitously and gather the fruits, but only to the 
extent that they are needed by himself and fam- 
ily.86 These rights are personal servitudes.§* But 
the grant of the use of a building, the grantor 
retaining all rights, does not constitute such a 
servitude.*® 

Family, in this connection, means spouse, chil- 
dren, and servants and other dependents.*® Natural 
children are included.%® But others may be re- 
ceived in the house.®! The family need not have 
existed when the right was acquired. 


ek 


the usufruct.®2 
[§ 284] bb. Effects. 


art 806; Col. art 865; C. R. art 358 
(2); Cuba art 513 (7); Dom. art 617 
(4) (thirty years); Ee. art 793; Fr. 
art 617 (thirty years); Guat. art 1373 
(5); Hay. art 506 (twenty years); 
Hond. art. 786 (4); It. art 515 (thirty 
years); La. Rev. arts 618- (ten 
years), 575 (ten years); Mex. art 925 
(V); Neth. art 854 (5) (thirty years) ; 
Nic. art 1529 (6); Pan. art 496 (7); 
Bans \CanaleZai art ic60s) Phi, art. ole 
Chie BOR. Svote—(7)3, Port. art, 2241 
(4); Que. art 479 (thirty years); Rom. 
art 557 (thirty years); Salv. art 809; 


wpe ant 513: (7); Ur... 637. (4) Ven. 
art 601. 
75. Civil. codes: Ch. art 806; Col. 


art 865: Cuba art 513 (6); Guat. art 
1373 (8); Hond. art 786 (2); Mex. art 
925° (VIII); - Nic. art 1529 (6); Pan. 
art 496 (6); Pan. Canal Z. art 865; Ph. 
art. 513 (6); Pe Sle Odio (6) Port. 
ae 2241 (2); Sp. art 513 (6); Sw. art 


76. Civil codes: Belg. art 621; Bol. 
art 358; Dom. art 621; Fr. art 621; La. 
Rey. art 617; Que. art 483; Rom. ‘art 
561. See supra § 275. 

{a] Thus the usufruct is not ex- 
tinguished ipso facto by sheriff’s sale 
of the subject matter for taxes which 
the usufructuary should have paid. 
Ascot v. Early, 5 RevdeJur (Que.) 7. 

77. Civil codes: Belg. art 618; Bol. 
art 355; Braz. art 739 (VII); Dom. art 
618; Fr. art 618; Hay. art 507; La. 
Rev. art 621; Neth. art 862; Que. art 
480; Rom. art 558; Ven. art 602. 

[al In Colombia termination on 
such ground requires a judicial de- 


cree. Civ.. Code art 868. 

78. Civil codes: Cuba art 520; 
Mex. art, 932; Pan. art 503; Ph. art 
DA0ea ee rons «Losi Ort, ,artuceao: 


Sp. art 520; Ur. art 540. 


79. Ger. Civ. Code arts 1053, 1054. 
80. Gryder v. Gryder, 37 La. Ann. 
638, 641 (‘The complaint that the! 


father has spent, used or otherwise 
disposed of certain moneys which 
belonged to the community, and that, 
this is an abuse or waste within the 
meaning of the law, is absolutely 
groundless. Money cannot be used 
or enjoyed by being kept in posses- 
sion; its use necessarily implies a 
spending of the same—and the usu- 
fructuary has the undoubted right to 
thus use it, under the obligation of 
returning the same at the expiration 
of the usufruct. C.C. Arts. 534, 549; 
Hayes’ Succe., 33 La. Ann. 1143”). See 
also Dielmann’s Succ., 119 La. 101, 
43 S 972. 

81.. Smith v. Nelson, 121 La. 170, 
46 S 200. 

82. Ec. Civ. Code art 796. 

83. Civil codes: C. R. art 365; Cuba 
art 522; Ger. art 1055; La. Rev. art 
625; Pan. art.5055,Ph. art 522; (P.R. 
§ 521; Port. art 2251; Sp. art 522; 


Upon termination of the 
usufruct, the proprietor is' entitled to the subject 


Where several enjoy the right of habitation, none 


Sw. art 751. 

84. Civil codes: 
Mex, art 933. 

85. See supra § 261 et seq. 

[a] As to a dwelling the rights 
of use and habitation are practically 
nue same. La. Rev. Civ. Code art 


[b] Where use and habitation are 
granted without limits, they amount 
to..a. usufruct:,, Per.; Civ... Code: art 


1122 

86. Justinian Inst. II, V (I-III); 
Civil codes: Arg. art 2982 (2948); 
Bele uliv -Al tit} ich Ibvarts, 630} 
633; Bol. arts 367, 370; Braz. lib II 
tits LLL sci; a Vas eh arts 1e 0 sib). 
Col. arts 870, 874; C. R. art 367; Cuba 
art 524; Dom. arts 6380, 633; Ee. art 
802; Fr. arts 630, 633; Guat. art 1381; 
Hay. arts 514, 515; Hond. art 794; 
It..arts 521, 524; La. Rev. arts 626, 
627, 633; Mex. art 936; Neth. arts 
868, 873; Nic. art 1547; Pan. art 507; 
Pan. Canal Z. arts 870, 874; Per. art 
1113;, Ph. art. 524; BP. R>-§ 525; Port. 
arts 2254, 2257; Que. art 487; Rom. 
art.570; Salv.. art 8173. Sp. art 524; 
Sw.. arts 776, 777; Ur. art 545; Ven. 
art 608. 

{a] Fungibles are subject to the 
same use as a uSufructuary may en- 
joy. La. Rev. Civ. Code art 637. 

{b] Informal grant.—‘That part 
of the contract between plaintiff and 
defendant which stipulates for the 
former the privilege of remaining 
upon any of the property evidences 
nothing more than a right of use 
and habitation (C. C. 626, 627), and it 
is considered that the other clause, 
which asserts that the property, 
either in whole or in part, should not 
be sold by the vendee without the 
consent of the vendor, if it have any 
force at all, was intended only to 
protect plaintiff and her husband in 
their right of use and habitation. In 
other words, the property, whose 
ownership became vested in Lemoine, 
was not to be alienated by him in 
such a way that the old couple should 
lose the right of remaining upon it. 
It was*a crude way, suggested no 
doubt by the notary and adopted by 
them, of protecting their reserved 
rights in, this regard. They have 
been upon | ithe property all the time, 
are theré now, and have the right to 
remain there during their natural 
lives, and none of..the alienations 


Guat. art 1380; 


which have taken place since Lemoine | 


first acquired the property can have 
the effect of disturbing this right. 
But beyond this plaintife has no pre- 
tensions with regard to the property 
that can bé, sustained.”’ Chenevert 
tee iss 52 La, Ann. 586, 592,:27 

87. Roman Catholic Apostolic 
Church.-v. Peo:, 11, P..R. 451, 459, 461 


owes rent to the others, but all may oceupy.%* 
One who has the use of a flock or herd may take 


(“Notwithstanding the fact that the 
former Civil Code, differing from the 
laws of the Partidas, did_ not give it 
the character of a servitude, although 
it did give it the character of a prop- 
erty right imposed upon a thing be- 
longing to another, section 537 of the 
Revised Civil Code has restored the 
old law upon this point and included 
the right of use with that of usu- 
fruct and habitation, among the per- 
sonal servitudes which are extin- 
guished by the death of the person 
for whose benefit they are consti- 


tuted’). 

88. Roman Catholic Apostolie 
Chureh “vy. “Peo., ddy Py Roddy ene 
DiputaciOn Provincial, in granting 


the bishop the use of the chapel for 


the foundation thereon of a chapel 


of ease devoted to public worship of 
the Catholic religion, expressly re- 
served all of its rights therein, es- 
pecially those of ownership, usufruct 
and possession, and the powers de- 
rived from such rights, which should 
at no time be considered as impaired 
by the grant made to the bishop of 
the diocese; and this being so, it 
cannot be maintained that the per- 
petual use of the chapel in question 
was granted the bishop, because this 
right, as we have seen, constitutes a 
real servitude, a limitation upon the 
rights of ownership which the Dipu- 
taci6n Provincial reserved in full and 
unimpaired; and there is an immense 
difference between a full and abso- 
lute ownership which the diputaci6n 
desired to reserve, and did reserve, 
because it understood that it could 
not or should not encumber the prop- 
erty of the province entrusted to it, 
and a limited ownership, which 
would result were we to admit that 
said chapel was subject to a servitude 
of perpetual use’’). ; 


89. Civil codes: Arg. art 2987 
@Sbq Braz ant 424s" Charts spor 
Col. art 874; Hc. art 802; La. Rev. 


art 652; Pan. Canal Z. art 874; Per. 
art.1116; Salv.. art 817; Sw., art 7773 
Ur.. art 545, 


90. Civil codes: Arg. art "2987 
(2953))5" Bic. art 78022 -Salyv.- art. S17 
Ur. art 545. ‘ 

91. "Civil codes: (Ares arin 29ST 


(2953); Ec, art 802; La. Rev..art 641; 
Mex. art Sis eNaC ware 1547; 1 Ed a § 
532; Salv. art "817. 

92. Civil codes: Belg. art 632; Bol. 
art 869" Chart. Sib. “Cole ane scan 
Dom. art 6323, Er: art 632; Hay. art 
515; La. Rev. art 640; Neth. art 8733 
Pan. Canal Z. art 874; Que. art 495: 
Rye ss art, 572, 

~ Civil code: Braz. art 747. 

tay In. Nicaragua these rights 
cannot be granted two or more per- 
sons alternatively or. successively. 
Civ. Code art 1558, : 


For later cases, developments and changes in the law see cumulative Annotations; same title, page and: note number, -~ 


§§ 285-288] 


so much only of the increment (milk, wool, off- 
spring, etc.) and excrement thereof as he and his 


family need.®4 
Duration. 
vides, the right of use is for life.®® 


[§ 286] (b) Rights and Obligations of the party 
enjoying the use are governed, primarily, by the 
In the absence of such 
an instrument the rights and obligations are gen- 


instrument granting it.%6 


erally those of a usufructuary.®? 


Security and inventory are usually required as 
in ease of a usufruct,®® unless the user fails to 
take possession;®® but some codes dispense with 
security? or authorize the courts to do so.? 

Inalienability. The party enjoying use or habi- 
tation can neither alienate nor lease the subject 


Unless the instrument otherwise pro- 
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joys the whole 


care of a good paterfamilias.* 


[40 C.J.] 1455 


If the party en- 
of the fruits or dwelling he is 


liable, like the usufructuary, for taxes, ordinary re- 


pairs, and expenses of cultivation; but, if the un- 


used portion suffices for these items, he is either 


[§ 288] - 
Nature. 
Roman law.8 


is prohibited.'° 


matter,’ and the rights must be exercised with the 


94. Civil codes: Arg. arts 
(2961), 2996 (2962); Cuba art 526; 
Hond. art 795; La. Rev. art 636; Mex. 
oe eet Pan. art 509; Ph. art 526; 

§ 528; Sp. art 536. 
: are Civil codes: La. Rev. art 639; 
Per Sart’ 11173) PeR- § "530 Chenevert 
v. Lemoine, 52 La. Ann. 586, 27 S 56. 


96. Civil codes: Arg. art 2986 
(2952); Belg. art 628; Bol. art 365; 
Ch. art3143Col. art 873; ‘C.. R. art 


366; Cuba art 523; Dom. art 628; Ec. 
art 801; Fr. art.628; Hay. art —bt3; 
La. Rev. art 631; Mex. art 934 et seq; 
iNeth. “art’867; °° Pan? art’ 5063— Pan. 
Canal Z. art 814; Per. art 1116; Ph. 
art 523';) PY R$ 526; ‘Port! art’2255; 
Que. art 491; Rom. art 568; Salv. art 
816; Sp. art 523; Sw. art 776; Ur. art 
544 

97. Civil codes: Arg. arts 2983 
(2949), 3000 (2966), 3002, "(2968), 3003 
(2969): Belg. art 625: Bol. art 362; 
Braz. arts 745, 748; Ch. art 812; Col. 
art 871; C. R. art 366; Cuba art 528; 
Doms art! -6257 Wer art 7995 Br. art 
625; Guat. arts 1388, 1394; Hay. art 
Silseetond., Arcs: (OLS. Lt. 
La. Rev. art 628; Mex. art $35; Neth. 
art 865; Nic. art 1553; Pan. arts 511, 
512; Pan. Canal Z. art 871; Per. arts 
Ie 215 11973111245) Ph. arts’ 528, 
5629; Port. art 2261; Rom. art 565; 
Salv. art 814; Sp. arts 528, 529; Sw. 
art 776; Ur. art 542; Ven. art 613; 
Que. art 488. 

98. Civil codes: pele: art 626; Bol. 
art 363; Dom. art 626; Fr. art 626; 
Hay. art 512; It. art 525; La. Rev. arts 
629, 630; Neth. art 866; "Per. art 1115; 
Port. art 2256; Que. art 489; Rom. 
art 566; Veen. art 609. 

99. Civil codes: La. Rev. art 630; 
Per, art 1115. 

1. Civil codes: Ch. art 813; Col. art 
872; Ec. art 800; Pan. Canal Z. art 
872; Salv. art 815; Ur. art 543. 

2. Civil codes: It. art 525; Ven. 
art 609. 

3S.) Civil “codes: “Argi> ‘art (2997 
(2963); Belg. arts 631, 634; Bol. arts 
S683 7i3' Ch. fart "819" *Cok “art 878% 
Cc. R. art 368; Cuba art 525; Dom. arts 
631, 634; Ec. art 806; Fr. arts 631, 
634; Guat. art 1383; Hay: arts 514, 
515; Hond. art 798; La. Rev. arts 638, 
643; Mex. art 938; Neth. arts 870, 
874; Pan. art 508; Pan. Canal Z. art 
678: Per: art 1118; Ph. art 525; P. R: 
§ 527; Port. art 2258; Que. arts 494, 
497: Rom. ‘arts’ 671; 573; “Salv. ‘art 
821; Sp. art 525; Sw.-art 776; Ur. art 
549; Ven. art 612. Compare Braz, 
art 746 (prohibiting renting or lend- 


ing). t 
4. Civil codes: Belg. art 627; Bol. 
art 364; 'Chi tart 818; Coli’ artti8773 


Dom. art 627; Ec. art 805; Fr. art 627; 
Hay. art 513; It. art 526; La. Rev. 
art 644; Neth. art 866; P. R. § 533; 
Que. art 490; Rom. art 567; Salv. art 
820; Ur. art 548; Ven. art 610; Pan. 
Canal Z. art 877. 

5. Civil codes: Cuba art 527; Guat. 
art 1386; Mex. art 940 et seq; Nic. 
arts 1551, 1552; Pan. art’ 510; Ph. art 
yaa P. R. § 529; Sp. art 527; Sw. art 
17 


[a] 


; In Peru the user is liable be- 
yond the amount of the fruits. 


Civ: 


2995 | 


art 529;- 


Code art 1121. 


6. Civil , codes: Arg. art 2991 
(2957); Belg. art 635; Bol. art 371; 
Che artes ss Cols arte Siar Gr kale 


369; Dom. art 635; Fr. art 635; Ger. 
art LV08 bay. arte lese it. yartape ts: 
La. Rev. art 645; Neth. art 875; Pan. 
Canale. arte 87s bOrts-Arts|, 2209, 
2260; Que. art 498; Rom. art 574; 
Ven. art 611 

7. Civil codes: Belg. art 625; Bol. 
arte 3626 Chisartry- ola Col. art 871; 
Cuba art 529; Dom. art 625; Ee. art 
IOI Er art 6253) Guat.carts, 1382, 
394°) Hay. art’ 512% > Hong art. 79: 
It. art 529; La. Rev. art 628; Mex. 
art 935; Neth. art 865; Nic. art 1557; 
Pan. art-5123 Ph. art’ 529; P.-R. §°5353 
Port. art 2261; Que. art 488; Rom. 
art 565; Salv. art 814; Sp. art 529; 
Ur. art 542; Ven. art 613 

8. Sohm Inst. Rom. L. (8d ed) p 
348 (where the author adds: ‘‘The 
name occurs from the close of the 
third century onwards, and is used to 
describe leases of land belonging to 
the private estate of the reigning 
dynasty (patrimonium)- which were 
granted subject to the payment of 
rent. After the expiration of the 
term of such leases the rent could 
be raised, or the emphyteuta coula 
be deprived of the land. In the course 
of time, however, emphyteusis ceased, 
in point of fact, to be a lease for a 
fixed term, and developed into a per- 
petual lease. In actual practice the 
Crown did not resume possession 
when the term came to an end, and 
the emphyteuta thus acquired a per- 
manent interest in the land and was 
not liable to have his rent increased. 
By the middle of the fourth century 
jus perpetuum and emphyteusis had 
become merged in one another, and 
the term ‘emphyteusis’ appears hence- 
forth in the law of the Empire as the 
general name for a perpetual lease’’). 

[a] Source of feudal tenures.— 
“The distinction between legal and 
equitable property strikes one as a 
subtlety little likely to be appreci- 
ated by barbarians; and, moreover, 
it can scarcely be understood unless 
Courts of Law are contemplated in 
regular operation. But the strongest 
reason against this theory is the ex- 
istence in Roman law of a form of 
property—a creation of Equity, it is 
true—which supplies a much simpler 
explanation of ‘the transition from 
one set of ideas to the other. This 
is the Emphyteusis, upon which the 
Fief of the middle ages has often 
been fathered, though without much 
knowledge of the exact share which 
it had in bringing feudal ownership 
into the world. The truth is that the 
Emphyteusis, not probably as yet 
known by its Greek designation, 
marks one stage in a current of ideas 
which led ultimately to feudalism. 
... The leading characteristic of the 
feudal conception is its recognition 
of a double proprietorship, the su- 
perior ownership of the lord of the 
fief coexisting with the inferior prop- 
erty or estate of the tenant. Now, 
this duplication of proprietary right 
looks, it is urged, extremely like a 


‘exist. 


not liable at all,® or only for a proportionate part.® 

[§ 287] (c) Termination of these rights occurs 
in the same way as that of a usufruct including 
serious abuse of the subject matter.? 

(5) Emphyteusis—(a) Definition and 
Emphyteusis is the perpetual lease of 
It reappears in some, but not all, 
-of the modern civil law codes,°® 
It is not found in the Code Napo- 
leon, which accounts for its absence from most of 
the Latin American codes.1+ 


while in others it 


generalised form of the Roman dis- 
tribution of rights over property into 
Quiritarian or legal, and (to use a 
word of late origin) Bonitarian or 
equitable. . .. We have, therefore, in 
the Emphyteusis a striking example. 
of the double ownership which char- 
acterised feudal property, and one, 
moreover, which is much simpler and 
much more easily imitated than the 
juxtaposition of legal and equitable 


oan Maine Anc. L. pp 289, 286, 
[b] Comparative. — “Emphyteusis 


has no exact counterpart in England. 
It is interesting as the form of tenure 
which, if it did not directly suggest, 
at least influenced, the development 
of the fief (Maine, c. viii.). The near- 
est analogue to it was perhaps the 
old form of lease for lives by a cor- 
poration, perpetually renewable on 
payment of the accustomed fine at 
dropping of a life; such leases are 
now subject to the provisions: of 
numerous statutes (Woodfall, c. i. s. 
14). Toa certain extent emphyteusis 
resembles an equitable estate, for the 
emphyteuta had his utilis actio if dis- 
possessed. It resembled a copyhold 
as far as the emphyteuta was ran eae 
to fixity of tenure as long as hepa 

his rent. It resembled a leaseho q 
at common law in that there was no 
right to compensation for improve- 
ments (Cod. iv. 66, 2). Such a right 
now exists by statute since the Agri- 
cultural Holdings Act, 1883. The 
emphyteuta was allowed to sell his 
interest, had to give the cominus em- 
phyteuseos notice of any alienation, 
and also the name of the alienee. In 
such a case the emphyteuta had a 
right of pre-emption (Cod. iv. 66, 8). 
The lessor in Hngland has no such 
right unless it be expressly conferred 
on him by contract.” Williams Inst. 
Justinian Illustrated by Eng. L. (2d 
ed, 1898) pp 217, 218. . 

2. Civil codes: Braz. 
seq; Cuba arts 1605, 1628 et seq; 
Gene arty 101 7. le lib III tit VIII; 
Jap. arts 270-279; La. Rev. art 2779 
et seq; Mex. art 3099 et seq: Ph. arts 
1605, 1628 et seq; P. R. §§ 1508, 1531 
et seq; Port. art 1697 et seq: Que. art 
567 et seq; Sp. arts 1605, 1628 et seu; 
Ger. Introductory Act art 63. 

“A censo is emphyteutic when one 
person transfers to another the bene- 
ficial ownership of: a landed estate 
reserving to himself the bare legal 
title and the right to receive from the 
emphyteuticary an annual income in 
recognition of such ownership.” Sp. 
Civ. Code art 1605. 

fa] But the rent charge is redeem- 
able.—La. Rev. Civ, Code art 2788. 

10. Civil codes: Arg. art 2648 
(2614); Guat. art 2181; Nic. art 3174 
(prohibiting mortmain perpetuities); 
Salv. art 1810 

[a] In Peru it is provided for, but 
its further ‘creation is prohibited by 
the law of Nov. 7, 1911, and provi- 
sion is made for consolidating the 
two interests where they already 
Civ. Code art 1886 et seq. 

11. Sainet v. Duchamp, 14 La, Ann. 
539,542 (“The learned jurists of the 


art 678 et 
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Its distinguishing feature is perpetuity,!* and in | 
this respect it differs from ground rents'* and 
Yet this time honored 
characteristic has been dispensed with in some ju- 
Emphyteusis differs also from servi- 
It resembles emptio et 


other leases for years.** 


risdictions.?® 
tudes?® and annuities.1’ 


Louisiana bar who were commis- 
sioned in 1822, for the purpose of pro- 
posing additions and amendments to 
the Civil Code of 1808, say, at page 92 
of their report: ‘The contract of rent 
(rente fonciére), which is now pretty 
common among us, has not found a 
place in the Code, (that of 1808). We 
have thought it necessary to supply 
this omission, and to include under 
a ‘single title both rents and annu- 
ities.’ They accordingly proposed the 
adoption of the whole title of ‘Rents 
and Annuities,’ which was, on their 
suggestion, incorporated in the Code 
of 1825, as may be seen from Article 
2749 to 2771 inclusive’). 

12. Braz. Civ. Code art 679. 

“The rules of our Code which regu- 
late the contract of rent, have been 
principally derived,from the French 
law, with but little modification in 
those of its features which we have 
adopted. In France, as well as in 
Louisiana, it is of the essence of the 
contract, that it conveys the property 
in perpetuity, that the rent reserved 
is a charge imposed upon the prop- 
erty itself, which is inherent in it, 
to which it is perpetually subject, and 
which follows it into whatever hands 
it may pass. . Civil Code, arts. 2752, 
2757, 2758, 2763. Pothier, Contr. de 
Bail & Rente, cap. 1, Nos. 1 to 5.” 
Canonge’s Suce., 1 La. Ann. 209, 211. 

[a] Louisiana.—‘‘It is of the es- 
sence of this conveyance that it be 
made in perpetuity. If it be made 
for a limited time, it is a lease.” Rev. 
Civ. Code art 2780. Compare Bour- 
geois:v. Thibodaux, 23 La. Ann. 19. 
+ [b] Philippines. “If the lease 
might*be perpetual, in what would it 
be distinguished from an emphy- 
teusis?”' Eleizegui v. Manila Lawn 
Tennis Club, 2 Ph. 309, 314 (per Arel- 
lano,. C, -J.). 

[ec] A conveyance for the lifetime 
of the grantor, at a fixed annual rent, 
is not an emphyteusis, although it is 
none the less valid. Buford vy. Col- 
lins, 41 La. Ann, 642, 6 S 219. 

13. It is in such features as pre- 
emption, control, and perpetuity that 
emphyteusis differs from ground rent. 
See Ground Rents 28 C. J. p 832. 

14. Legarda v. Rocha, 10 Ph. 474, 
475 (“In the year 1880 one of the 
owners of the hacienda was Don José 
Ignacio Rocha, and in that year his 
brother, Don Lorenzo Rocha, with the 
knowledge and consent of all the 
owners, took possession of the parcel 
of land here in question, part of the 
hacienda, erecting upon it buildings 
costing upward of 12,000 pesos, and 
his son, the respondent, Don Santiago 
Lorenzo Pedro Rocha y Ruizdelgado, 
claims a right to permanently occupy 
this land with his buildings in the 
nature of a censo enfitéutico upon the 
payment of the annual sum of 20 
pesos. These facts appear from a 
stipulation between the parties re- 
ceived in evidence, and it is not 
shown that the arrangement for this 
occupation of the land was ever put 
into writing, either public or private, 
the only written evidence as to its 
nature being the written receipts 
given for annual payment. In these 
receipts, especially the earlier ones, 
the word canon is used to describe 
the payment made, although in the 
margin of some of the later receipts 
the word ‘rent’ occurs. One of the 
contentions of the respondent is that 
this word canon, appropriate only to 
a censo and not to a lease, suffices to 
show the nature of the agreement of 
his father and of the holding there- 
under. To this proposition we can 
not accede. Such use of the word, 
even if uniform and constant, would 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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emphyteusis.”° 


be too slight a foundation upon 
which to build up a perpetual right 
of this nature when the other cir- 
cumstances are quite consistent with 
either a temporary occupation or an 
indeterminate one, the probability 
being that there was no distinctive 
agreement by the parties. Besides, 
there is evidence in the case tending 
to prove that in the large haciendas 
of the Philippines the canon was 
customarily used to describe’ the 
rentals received upon leases, More- 
over, the supreme court of Spain 
has held that where the character of 
a payment for the use of land is not 
determined it will be presumed to be 


a rental. (Decisions of the 18th of 
October, 1867, and the 16th of No- 
vember, 1870),” 

Lease for years generally see 


Landlord and Tenant §§ 47-288. 

15. [a] In Japan the minimum 
term for emphyteusis is twenty years 
and the maximum fifty with privilege 
of renewal for a like term. When 
no period is fixed thirty years are 
allowed in the absence of special 
custom. Civ. Code art 278. 

[b] In Quebec the emphyteusis 
cannot last more than ninety-nine 


years nor less than nine. Civ. Code 
art 568. 
16. Sohm Inst. Rom. L. (Ledlie 3d 


ed) p 350 note (‘‘emphyteusis creates 
a right to possess [rei vindicatio]; 
servitude creates only a right to en- 
joy [juris vindicatio]’’). 

17. Sainet v. Duchamp, 14 La. 
Ann. 539, 547 (“This was a sale of 
real estate made for the sum of 
$5500, payable one year after date, it 
being stipulated that the vendee had 
the right, at his option, to postpone 
the payment of this sum indefinitely, 
upon accounting for the interest at 
the rate of seven per cent. yearly in 
advance. There was no delivery of 
a sum of money by the creditor to 
the debtor; nor any stipulation not 
to reclaim it, so long as the receiver 
paid the rent, consequently the con- 
tract in question is not one of an- 
nuity. C. C. 2764. Even had a note 
been delivered by the vendee to the 
vendor, the result would not have 
been different in this respect. But, 
at all events, no. note was produced; 
and, in fact, none was ever given. 
Under the Articles 2750, 2751, 2752 
and 2759 of the Civil Code, the con- 
tract was one of rent—rente fonciére. 
There was an immovable property 
conveyed; and it was stipulated that 
the transferee should hold as owner; 
that a certain quantity of fruits 
should be paid annually, and that the 
conveyance was .made in perpetuity. 
It is true that it was agreed that the 
price should be paid in one year, 
but at the same time the parties 
agreed that the vendee had the right 
to decline forever paying this amount, 
on condition of paying interest in 
advance, thereby establishing a cap- 
ital bearing interest forever’). For 
similar contracts see Annuities 3 C, 
J; p99 Console. Jeanie 

18. La. Rev. Civ. Code arts 2782, 
2783 (subjects emphyteusis to the 
Same rules as the contract of sale 
eRcene in the cases hereinafter speci- 

ed). 
19. La. Rev: Civ. Code art 2781. 
See Bourgeois v. Thibodaux, 23 La. 
Ann, 19; 21, 22 (an instrument of 
conveyance contained the following 
clause: “The said purchaser reserv- 
ing to himself the right, after having 
effected payment of the first sixth 
part, to postpone the payment of the 
last five-sixths from year to year, 
indefinitely, in consideration of an 
annual interest of ten per cent. from 


Immovables alone are subj 


- 


[§ 288 


venditio (sale) in carrying virtual dominium and 
the proprietor’s warranty,'® but differs in the char- 
acter of the consideration;!® but it seems that a 
contract of security or pledge may coexist with 


ect. to emphyteusis,24 


the maturity of the respective sums 
or terms whose payment shall be thus 
postponed, which interest will be ex- 
igible from year to year, and, in de- 
fault of its prompt payment, the 
whole of the capital will be exigible, 
as if there had been no stipulation 
for that delay.’’ But the court failed 
to “see the essential requisites of the 
contract of rent. The land is ceded 
and conveyed to the purchaser, but 
we do not see that it is made subject 
perpetually to the payment of ‘an 
annual rent of a certain sum of 
money or quantity of fruits,’ as re- 
quired by the articles of the Code to 
which we have referred. ... Can it 
be said of a party who has already 
received half the price of the sale of 
his land, and who had a cause of ac- 
tion to recover the other half on the 
thirty first of March, 1862, when the 
condition for extension of payments 
was violated, that he stands before 
the court on the deed which gave him 
these rights, not as a vendor, but 
Simply as a renter of ground? The 
proposition is too plain for argu- 
ment’), 

{a] Distinguished from sale.—(1) 
A conveyance for a specified sum 
whose payment the grantee was em- 
powered to prolong indefinitely upon 
paying seven per cent interest an- 
nually in advance was held to effect 
an emphyteusis and not a sale. Sainet 
y. Duchamp, 14 La. Ann. 539. (2) 
But where the vendee merely pays 
interest on the purchase price, the 
transaction is a Sale, although it is 
provided that in case of his insolv- 
ency it is to be considered a lease. 


New Orleans v. Duplessis, 5 Mart. 
(La.) 309. 

20. Friedler v. Chotard, 36 La. 
Ann. 276, 277 (the instrument in 
question contained the following 
clause: “It is further understood 


between the parties of the first part 
and the party [of the third part] 
that the said Mrs. Chotard shall be 
permitted to remain on the said plan- 
tation and cultivate the. same, that 
she shall keep the same in good re- 
pair and pay all the taxes due or to 
become due thereon, as long as she 
shall remain on _ said premises. 
That she shall pay annually on the 
first days of January, 1883, 1884, 1885 
and 1886, respectively in lieu of rent, 
an amount in cash equal to eight per 
cent per annum interest on the pur- 
chase price hereof.’ The court ob- 
served: “It is very certain that, what- 
ever may have been the nature of the 
contract between the parties under 
the entire instrument, this part 
obliges the defendant in unmistakable 
terms to pay to the plaintiff certain 
amounts annually during the years 
named, but not as rent, but in lieu of 
rent, and these amounts to equal 
eight per cent interest on the sum 
named in the contract as the price 
of the property. By reference to that 
sum stated elsewhere in the instru- 
ment, the amount claimed in this 
suit is the amount of the interest 
due on that sum when the suit was 
instituted. The clause above quoted 
forms a complete obligation or con- 
tract in itsélf, and may be considered 
independently and apart from its 
context or the entire instrument; for 
whether that instrument imports a 
vente a remere, or a mortgage, there 
is nothing in the stipulation that is 
necessarily destructive of the one 
character or the other imputed to it 
respectively by the parties’’). 

21. Civil codes: Cuba art 1628; 
Jap. art 270; La. Rev. art 2779; Ph. 
art 1628; PB. R: § 1531; Que. art 567; 
Sp. art 1628. 


ined | beh it 
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and they must be alienable,2? uncultivated, or suit- 
able for buildings.?3 

[§ 289] (b) How Constituted. The emphyteusis 
must usually be created by a public instrument 
affecting immovables,”* although there are some ex- 
ceptions.*> It must fix the value of the subject 
matter and the rental.?® 

In case of a crop rental the kind and quality 
must be specified and the emphyteuta must notify 
the legal owner of the time he intends to begin 
harvesting.?” In such case no servitude or charge 
may be imposed upon the crop without the legal 
owner’s express consent.?8 No remission of rent is 
allowed for sterility or force majeure.2® The rent 
is a charge on the property®® and may be pledged 
by the legal owner.*1 

[§ 290] (c) Parties—aa. Emphyteuta—(aa) 
Rights. In the Roman law, the pretor treated the 
emphyteuta as a true proprietor,*? and he is mainly 
so treated in the modern law,** for he is entitled 
to all the products of the subject matter and its 
accessories, including treasure and minerals,?4 and 
he may maintain in his own name actions to pro- 
tect his rights and possession;*® but he may sue 
the proprietor for breach of warranty only after 
notifying him of a pending action to evict.34 
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comes an emphyteuta to the former but acquires 
no contractual relations with the proprietor, and 
is governed by the same rules as emphyteusis.°& 
It is now prohibited in most countries.?9 

Preémption. The proprietor and emphyteuta 
have the mutual right of preémption and redemp- 
tion in ease of alienation.4? Each must notify the 
other of the intended sale and the price.*! 

Redemption is usually permitted to either party 
within a limited time.*? 

Several parties. Where legal or beneficial owner- 
ship vests in several, pro indiviso, each may exercise 
the right of redemption as codwners.*® 

[§ 291] (bb) Obligations. Generally the emphy- 
teuta has all of the obligations of a lessee and 
more.*# He must pay the rental or annuity, as 
fixed in the contract,#® and has no right to a re- 
duction because of the sterility or partial destruc- 
tion of the property or loss of the fruits;*® and 
after three years’ default thereof, his interest is 
liable to forfeiture.‘ 

Demand, either judicially or through a notary, 
is a prerequisite.*® 

Redemption. But the emphyteuta or his credi- 
tors may prevent forfeiture by paying, within 
thirty days after demand, the rentals and redemp- 


Alienation. 


Subemphyteusis is a contract 


emphyteuta transfers his rights-to another, who be- 


22. Mex. Civ. Code art 3117. 

23. Braz. Civ. Code art 680. 

24 Civil codes: Cuba art 1628; Ph. 
art 1628; P. R. § 1531; Sp. art 1628. 

“We think that the evidence in this 
case indicates an annual lease rather 
than a perpetual censo enfitéutico. 
In order to constitute such a censo 
there must be a public writing. (Civil 
Code, art. 1628; Law 3, title 8, Partida 
5.) The respondent refers to com- 
mentators to show that a public writ- 
ing is not essential to the existence 
of such a censo, and the texts of 
these writers indicate that such is 
their opinion. In reply to this the 
petitioner cites several decisions of 
the supreme court of Spain to estab- 
lish the doctrine that although a pub- 
lic document is not the only mode 
of proof of the existence of a censo, 
it is the only means of constituting 
one, and that, although oral proof 
may be received on the subject, it 
must tend to show the existence of 
a public document as the foundation 
of the right. The decisions of March 
9, 1861, April 9, 1864, and January 30, 
1888, sustain this doctrine.” Legarda 
v. Rocha, 10 Ph. 474, 476. 

25. [a] In Brazil an emphyteusis 
may be constituted by act inter vivos 
or by will. Civ. Code art 678. 

[b] In Italy a private instrument 
seems to be sufficient. Civ. Code art 
1557: 

26. Civil codes: Cuba art 1629; Ph. 
art 1629; P. R. § 1532; Sp. art 1629. 

{a] In Louisiana, if not fixed, the 
rental is considered as six per cent 
on the value. Rev. Civ. Code art 2790. 

27. Civil codes: Cuba art 1630; Ph. 
art 1630; Ps RR: §11533; Sp. art 1630. 

28. Civil codes: Cuba art 1634; Ph. 
art 1634; P. R. § 1537; Sp. art 1634. 


29. Que. Civ. Code art 575. 

30. La. Rev. Civ. Code art 2787. 
Sie dua, sey. Civ. Code art 2792: 
32. Maine Anc. L. p 291. 


33. Civil codes: La. Rev. arts 2782- 
2784; Mex. art 3126. 

{a] Creditors of the emphyteuta 
may seize the subject matter under 
an execution against him. Que. Civ. 
Code art 571. 

24. Civil codes: Cuba art 1632; It. 
art 1561; Jap. art 270 (authorizing 
the conduct of agriculture and stock 


[40 C. J.-92] 


The emphyteuta may likewise alien- 
ate or encumber the subject matter.** 


tion money.*® 


by which the 


raising); La. Rev. art 2784; Ph. art 
1632; P. R. § 1535; Que. art 569; Sp. 
art 1632. 

{a] It is hereditary.—Mex. Civ. 
Code art 3113. 

35. Que. Civ. Code art 572; Mex. 
Civ. Code art 3128. 

[a] Roman law.—‘“When ejected, 
he was allowed to reinstate himself 
by a Real Action, the distinctive 
badge of proprietary right, and he 
was protected from disturbance by 
the author of his lease so long as 
the canon, or quit-rent, was punctu- 
ally paid.” Maine Anc. L. p 291. 

36. Civil codes: Cuba arts 1481, 
1643; Ph. arts 1481, 1643; P. BR. 8§ 
1384, 1546; Sp. arts 1481, 1643. 

37. Civil codes: Braz. art 688; 
Cuba arts 1633, 1635; It. art 1562; 
Jap. art 272; Mex. art 3126; Ph. arts 
1633, 1635; P. R. §§ 1536, 1538; Que. 
arts 569, 570; Sp. arts 1633, 1635. 

[a] Subject to mortgage.—(1) 
“Under the French laws it is well 
settled, that a right of emphyteoses 
(unknown to our laws,) a bail em- 
phyteotique, is susceptible of being 
mortgaged. Duranton, Vol. 19, No. 
268.. Troplong, Hypoth, Vol. 2, No. 
405. But this is peculiar to the 
French legislation, and is governed 
by special laws upon the subject.” 
Miller v. Michoud, 11 Rob. (La.) 225, 
229. .(2) La. Rev. Civ. Code art 2792 
expressly authorizes mortgage of the 
emphyteusis itself. 

38. Braz. Civ. Code art 694. 

39. Civil codes: Cuba art 1654; It. 
OLeglOOZsn nave rLooss: Pei Slo oils 
Forty art LO Sp ewart 1654 

40. Civil codes: Braz. arts 683, 684; 
Cuba art 1636; Mex. art 3134; Ph. art 
Gs Ose be via Sylow: SP anty LOS GO. 

41. Civil codes: Cuba art 1637; 
Wexsabt. sloos eh are, L6ons) Peis 
1540; Sp. art 1637. 

42. Civil codes: Braz. art 685; 
Cuba arts 1638, 1639 (nine days, or 
one year after alienation); It. art 
1564; Ph. arts 1638, 1639 (same as 
Cuba); P. R. §§ 1541, 1542 (similar 
to Cuba); Sp. arts 1638, 1639 (same 


the emphyteuta 
cannot redeem, but may recover in- 
demnity. Civ. Code art 3139. 

43. Civil codes: Cuba art 1642; Ph. 


for in the ease of other censos.°° 
of the subject matter, as previously. fixed by the 
parties, constitutes the redemption price.>* 


This right may also be stipulated 


The cash value 


The 


art 1642; P. R. § 1545; Sp. art 1642. 
[a] In Brazil they must choose a 
representative against whom all ac- 
tions by the proprietor must be 
brought; if the latter consents to 
division, each emphyteuta may have 
a separate estate. Civ. Code art 690. 

44, Jap. Civ. Code art 273. 

45. Civil codes: La. Rev. art 2787; 
Mex. art 2105 et seq; Que. art 574. 

{a] Rent reserved is a charge on 
the property in Louisiana, and after 
alienation the emphyteuta is liable 
only for the arrears accruing while 
he was in possession. La. Rev. Civ. 
Code art 2787. 

46. Civil codes: Braz. art 687; It. 
art. 1559} dap. ‘art! 2743 (Que: lant. G15. 
Contra Mex. art 3147 (if the propri- 
etor is notified). 

47. Civil codes: Cuba art 1648 (1); 
Jap. art 276 {two years); La. Rev. art 
2791 (one year); Mex. art 3123; Ph. 
art 1648 (1); P. R. § 1551 (1); Que. 
art 574; Sp. art 1648 (1). 

{a] Roman law.—Justinian Code 
EV SENET) NCIS) 

48. Civil codes: Cuba art 1649; Ph. 
art 1649; P: R. § 1552; Sp. art 1649. 

49. Civil codes: Cuba art 1650; Ph. 
art 1650; P. R. § 1553; Sp. art 1650: 

50. Diaz Caneja v. Del Valle, 14 
P. R. 326, 329 (‘Lhe appellant urges 
in his brief that the complainant has 
no right to demand that the respond- 
ent should redeem the censo, and he 
cites in support of his contention 
section 1511 of the Revised Statutes 
and the judgment of the Supreme 
Court of Spain of the 11th of Novem- 
ber, 1864. This court has had occa- 
sion to consider this question in the 
case of El Convento de las R. R. M. 
M. Carmelitas, represented by Don 
Manuel Diaz Caneja v. Julian Silva, 
where the court set forth that the 
parties may make any contract which 
they. please, which is not contrary to 
laws, morals or public policy. In the 
case at bar, the parties agreed that 
the censo might be redeemed if the 
installments were not paid for three 
years, and it makes no difference 
what reasons the appellants had for 
not making the payments’’). 

51. Civil codes: Cuba art 1651; La. 
Rev. art 2789; Ph. art 1651; P. R. § 
1554; Sp. art 1651. 
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emphyteuta must also pay the taxes and other real 


charges on the property.®” 
Improvements. 


dition.54 | 


[§ 292] bb. Proprietor—(aa) In General. The in- 
terest of the proprietor is more than nominal,°* 
for, in addition ‘to his right to rentals and pre- 
emption, he is entitled to a periodical acknowledg- 
ment, at the possessor’s expense, of the former’s 
ownership;** and he is the ultimate reversioner 
of the subject matter, in default of heirs of the 
The proprietor must pay for perma- 
nent improvements, when he recovers the estate, 


emphyteuta.>* 


[§ 295] A. Nature. Succession is defined as ‘‘the 


The emphyteuta must make im- 
provements which he has undertaken, and all re- 
pairs,°> and preserve the property in good con- 
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plate 
[§§ 291-295 


but may set off the amount of deterioration due 


to the emphyteuta.*® 


[§ 293] (bb) Laudemium. The ancient perquisite 
or laudemium allowed the proprietor, in eases of 
alienation,®? is now collectable only when stipu- 


lated for in the contract and, unless otherwise 


year.®° 


[§ 294] (a) 


V. SUCCESSION®® 


transmission of the rights and obligations of the 


[a] If there is no valuation, re- 
demption may be effected by paying 
a sum of which the rent is six per 
cent. La. Rev. Civ. Code art 2790. 

52. Civil codes: Braz. art 682; Cuba 
art 1622; It; art 1558; Mex: art 3129; 
Ph. art 1622; P. R. § 1525; Que. art 
576; Sp. art 1622. 

53. eue. Civ. Code art 577. Com- 
pare the implied obligation of 
Civil codes: Cuba art 1648 (2); Ph. 
art 1648 (2); P. R. § 1551 (2); Sp. art 
1648 (2). 

54. Civil codes: Jap. art 271 (for- 
bidding any alteration causing perma- 
nent damage); La. Rev. art 2784; Que. 
arts 578, 579. i 

The emphyteuta must restore the 
property in good condition including 
the structures erected by himself, 
which, however, he is under no im- 
plied obligation to repair. Que. Civ. 
Code art 581. 

55. Maine Anc. L. pp 291, 292 (‘It 
must not be supposed that the owner- 
ship of the author of the lease was 
either extinct or dormant. It was 
Kept alive by a power of re-entry on 
non-payment of the rent, a right of 
preemption in case of sale, and a cer- 
tain control over the mode of culti- 
vation’). 

56. Civil codes: Cuba art 1647; It. 
art. 1563 :oPR.. art. 1647 Ps RY S) 1550; 
Sp. art 1647. Compare the feudal 
requirements of homage in 1 Black- 
stone Comm, p 367. 

57. Civil codes: Cuba art 1653; Ph. 
art 165385 PitR.3! 15567 Sp. art 1653. 

58. Civil codes: Cuba art 1652; It. 
art71653;)) P:R, ($99556;5Speart: 1653; 
Pp: ie § 1555; Que. art 582; Sp. art 


1652. 

[a] The emphyteuta has the op- 
tion to remove improvements not paid 
for, if land is not injured, and the 
proprietor fails to pay for them. Que. 
Civ. Code art 582. 

59. Sherman Rom. L. in Mod. 
World (2d ed, 1923) p 178. Compare 
the feudal “fines for alienation” (2 
Blackstone Comm. p 71), another 
mark of feudalism’s descent from 
emphyteusis. 

€0. Civil codes: Cuba art 1631, 
1644-1646; Ph. arts 1631, 1644-1646; 
P. R. §§ 1534, 1547-1550; Port. art 
1693; Sp. arts 1631, 1644-1646. 

Mex. 


It is abolished in Mexico. 
Civ. Code art 3100. 

61. Civil codes: Cuba art 1645; Ph. 
art 1645; P. R. § 1548; Port. art 1693; 
Sp. art 1645. 

627) Rom. itl! NovawCrSao. iCViIts 
Civil codes: Braz. art 692 (1); Cuba 
art 1648 (2); Mex. art 3125; Ph. art 
1648 (2); PB. R. § 1551 (2); Que. arts 
578, 579; Sp. art 1648 (2). See La. 
Rev. art 2784. ! 

63. Civil codes: Cuba art 1648 (2); 
Phy art 16480(2)32P. OR) $b 5i) (2) 
Que. art 579 (2); Sp. art 1648 (2). 

64. Civil codes: Cuba art 1625; It. 
art 1560; La. Rev. art 2785; Mex. art 


3144 et seq; Ph. art 1625; P. R. 8 
1528; Que. -art 579 (3); Sp. art 1625. 

{a] Partial destruction (1) alone 
will not relieve the emphyteuta from 
liability for rent. Civil codes: Cuba 
artoléegbsabasiRev. art 27855 Ph: art 
1625; PB. R. §.1528; Que. art 575; Sp. 
art 1625. (2) But it entitles him to 
a reduction or abandonment. Civil 
codes: It. art 1560; La. Rev. art 2735; 
Mex. art 3145. 

65. Civil codes: Cuba art 1625; Ph. 
art 1625; P:-R. § 1628; Que. art 579 
(4): Sp. art 1625. 

{a] Abandonment to the prejudice 
of creditors may be prevented by 
them. Braz. Civ. Code art 691. 

{b] Quebec,—The emphyteuta may 
abandon the subject matter only 
when he has met all obligations, espe- 


cially as regards rentals and im- 
provements. Civ. Code art 580. 
66. Civil codes: Braz. art .692 


(III); Cuba art 1653; Mex. art 3116; 
Ee aie VES3 UPR. '§9 15563 Sp. art 

67. See infra this note. 

[a] Reéntry of proprietor extin- 
guishes emphyteuta’s title. Clark v. 
Christ’s Church, 4 La. 286, 288 (“This 
right of entry, which had been stipu- 
lated for, was recognized by law as a 
consequence of ‘the failure of the 
debtors to pay the rent according to 
the statutes of Spain, in force at the 
period of the adjudication, and that 
of the entry’). See Balston v. Pozer, 
2 RevdeLegis (Que.) 440 (where 
plaintiff sought reéntry because of 
nonperformance of a stipulation to 
construct a house on the property). 

{b] EBmphyteuta’s exercise of 
right of preémption.—Mex. Civ. Code 
art 3136. 

{c] Expiration of term.—dQue. Civ. 
Code art 579 (1). 

68. Anglo-American law see De- 


Baar and) Distribution 18 “OC. wT, 
p 795. 
69.| ‘Civil codes: Arg. art '"3313 


(827950 COR var’ 522: Was Rev. art 
871; Mex. art 3227; Nic. art 933; P. R. 
§ 664; Que. art 596; Irlanda v. 
Pitargue, 22 Ph. 383. 

{a] Relation of heir to decedent.— 
(1) “As far as private law is con- 
cerned (i. e. as far as any questions 
of ownership, obligation, and so forth, 
arise), the heir is treated as though 
he were the deceased. In his capacity 
of heir he represents the deceased, 
whose rights and liabilities are there; 
fore, in an equal measure, his: The 
heir, as such, is absolutely one ‘with 
the deceased. In contemplation of 
private law, therefore, the deceased 
continues to live in the person of the 
heir.” Sohm Inst. Rom. L. (8d ed) 
p 504. (2) “If the juridical personal- 
ity of the deceased testatrix is trans- 
mitted to the heir and the latter is 
considered as identified with his de- 
visor, to whose rights, actions, and 
obligations, not extinguished by her 


deceased to the heirs.’’® 


provided, is two per cent of the sale price, pay- 
able by the purchaser, and demandable within a 
It is payable by the grantee.*+ 


Termination. The emphyteusis 


terminates for waste or serious deterioration®? or 
other judicially declared breach of the contract,°* 
destruction of the subject matter,°* abandonment,” 
or death, intestate and without heirs of the emphy- 
teuta,®® and various other grounds.®? 


The succession of a per- 


death, he succeeded, then there is no 
doubt that the plaintiff, as testa- 
mentary successor of his deceased 
sister Ciriaca, as appears from the 
will on page 17 of the bill of excep- 
tions, had a right to oust the defend- 
ant, Angeles, for failure to pay the 
stipulated rent. (Art. 659 of the 
Civil Code; judgments of the supreme 
court of Spain of February 10, 1879; 
September 13, 1882, and January 28, 


1892).” Pascual v. Angeles, 4 Ph. 
604. 608. Compare Que. Civ. Code art 
596, 

{b] The inheritance includes all 


decedent’s property, rights, and obli- 
gations not extinguished by his death. 
Civil codes: C. R. art 521; Cuba art 
659; Ph: art: 659; Sp. art’-659: 

{c] Bights.—‘‘Heirship conveys a 
joint right to the aggregate heritage, 
and by virtue thereof, upon the death 
of their predecessor, all the heirs be- 
come owners in common. But until 
proceedings for partition and adjudi- 
cation are terminated, and until by 
virtue thereof this community of 
ownership does not cease, no one of 
the heirs may be considered to be 
fixed and specific aliquot part of the 
property of the heritage.’ Velilla 
Viv Pizal ‘1 SPUR 1069 0g. ei See 
Domenech? -v.“Rolay- 9) Ps Reesor s 
(where the court speaks of the parties 
having “succeeded to all the assets 
and liabilities of the testatrix and 
became her representatives in a uni- 
versal character, the property com- 
posing the Hstate becoming merged 
in the heirs with their own property, 
according to the provisions of sec- 
tions 664a, 664b, 667, 668, and 669 of 
the Revised Civil Code, concordant 
with articles 659 and 661 of the 
former Civil Code’’). 

{ad] Registration rights.—“The ap- 
pellants, it is true, asked that the 
record be made in the name of their 
ancestor, as to which the registrar 
files no other ob-ection than the 
necessity of making a previous record 
in favor of the heirs of the property 
sought to be consolidated. Wedo not 
agree with the registrar, inasmuch as 
the ancestor had a right to make and 
record in his name the said consoli- 
dation and as, according to section 
669 of the Civil Code, heirs succeed 
the deceased in all rights and obli- 
gations, a similar right to consoli- 
date and record the said consolidation 
in favor of the ancestor should be ac- 
corded to them.’ Baez v. San Ger- 
man Registrar, 29 P. R. 79, 81. 
_.fe] Obligation to perform contracy 
(1) passes’ to the heir (Boneta v. 
Boneta, 27 P. R. 633), (2) unless the 
rights and obligations arising from 
the contract are not transmissible, 
either by their nature or by agree- 
ment, or by provision of law (P. R. 
Civ. Code § 1224 [quot Mitjans v. 
Mitjans, 26 P. R. 731]). ; 

{f] Obligation to convey immova- 


SEIS I a ET TT a Ea SSG SE Cn a LR A Se ee Se ee 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


aoe ren 
-§ 295] 


son is said to be ‘‘opened’’ at his death,’ or at 
acerual of the presumption thereof arising from 
long absence,’! and at the place of his last domi- 
cile,’* whereupon dominion and possession of the 
inheritance pass to the heirs.** » The word ‘‘heir,”’ 
however, refers not to the common-law ‘‘heir’’ 
or ictestate successor,’* but to the one who takes 


bles passes to _ heirs. Araneta v. 
Montelibano, 14 Ph. 117. 

{g] Obligation as to venue. — 
“There seems to be no reason why we 
should not adhere to the long-estab- 
lished doctrine of the Supreme Court 
of Spain that a stipulation in regard 
to venue is as obligatory upon the 
heirs as is the fulfilment of any other 
of the terms or conditions of the con- 
tract. 1 Manresa, 188, note; 26 Jur. 
Civ. 79, 27 id. 137. In the instant case 
the note plainly specifies the domicile 
of the payee as the place of trial, 
and there is no suggestion of any 
change of residence since the date of 
execution, or other doubt as to what 
was in the mind of the obligor beyond 
the undue emphasis sought to be 
placed on the words ‘insular tribunals 
of -the island.’” Mitjans v. Mitjans, 
26 P. R. 731 (where the ancestor had 
signed a promissory note submitting 
himself to the jurisdiction of the in- 
sular courts). 

{h] “If the ancestor is estopped 
his heirs are likewise estopped.” 9 R. 
Cc. L. p 88 § 84 [quot Mitjans v. Mit- 
Jjans, 26° P:-R..731, 734]. 

[i] Cause of action for seduction. 
—‘As a seduction under promise of 
marriage is penalized in Porto Rico, 
a civil liability by reason of the cited 
sections of the codes also goes with 
it with all the consequences. It would 
make no difference that similar ac- 
tions did not survive in the: United 
States. The maxim actio personalis 
moritur cum persona was of a very 
wide application, and by its literal 
terms would have included even 
promissory notes. Jn many jurisdic- 
tions the liability, even for torts, has 
been made more extensive than it 
was at common law. However, the 
practices in the various States have 
no application in Porto Rico where 
the principle of universal succession, 
somewhat modified in form, has been 
accepted. The modification, perhaps, 
is the benefit of inventory, the right 
to deliberate and acceptance of the 
inheritance. The appellant has pointed 
out that the maxim cited is of very 
limited application in Porto Rico and 
extends only to rights or obligations 
like usufruct, patria protestad and 
other matters that necessarily perish 
with the person. ... Even if a doubt 
remained whether any part of the 
Penal. Code of Spain remained in 
force, nevertheless, with the prin- 
ciple of universal succession prevail- 
ing, no action against a defendant 
would die unless indicated by the 
‘code, and, aS we have seen, the com- 
mon law maxim did not prevail in 
Spain. The tradition here is dis- 
tinct.” Torres v. -Cordova, 31 P. R. 
849, 850. } 

70. Civil codes: Arg. art 3316 
(3282); Belg. art -718; Ch. art: 955; 


Col. art 1012; C. R: art 520; Dom: arti 


718; We. art 946; Fr. art 718 (includ- 
ing civil); Hay. art 578; It. art 923; 
Jap. arts 964 (1), 1001; La. Rev. art 
934; Mex. art 3664; Neth. art 877; 
Nic. art 934; Pan. art 630; Pan. Canal 


Z. art 1012; Que. arts 601, 602 (in- 
cluding civil); Rom. art 651; Salv. 
art 9563 Sw. art,.537;.Ur. art) 1021 


-et seq;-Ven. art 986. 

{a] Devolution.—“When does the 
right to inherit vest? As an answer 
thereto we shall quote a part of the 
commissioner’s preface to the code, 
‘applicable thereto, which is as fol- 
‘lows: ‘If the existence, efficiency, or 
extent of the right depends on events 
independent of the will of the person 
“who possesses the right, he may have 


an,expectancy but not a vested right. 


‘For this reason _the legal heirs and in- 
stituted heirs, as well.as the legatees 
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of persons still alive, have no vested 
right until the death of the latter, 
because the existence of the right 
they may enjoy in the future is sub- 
ject to the contingency of «sheir own 
demise, the vicissitudes of fortune, 
and the free and variable will of the 
testators.’ So that with them until 
the death of the person from whom 
the éState is to proceed, hereditary 
rights can not be considered as vested 
or fully acquired.” Mijares v. Nery, 
3 Ph, 195;.*203.sGper’ | LDorres, “U.) 


71. Civil codes: Arg. art 3316 
(3282); La. Rev. art 934. 
72. Civil codes: Belg. «art 110; 


Braz. art 1578; Dom. art 110; Ee, art 
946; Fr. art 110; Jap. art 965; Que. 
art 600; Rom. art 95; Salv. art 956; 
a art 538; Ven. art 986; Hay. art 


7. 5 

73. Civil codes: Braz. art 1572; 
Ger. art 1922. 

[a] No one becomes the heir of 
another until the latter’s death. Bol. 
Civ. Code art 483. 

74. See Heres 29 C. J. p 202; Heir 
or Heirs 29 C. J. p' 288. Compare 
Mumford v. Bowman, 26 La. Ann. 413. 

“There is no person in English law 
to whom the universitas juris of the 
testator descends as it did to the 
heres. The executor represents the 
heres, as far as regards personalty; 
but there is in the case of realty no 
person clothed with such powers, for 
the testator cannot appoint an heir 
any more than the praetor could a 
heres (Bk. III, Tit.: IX. 2). Solus 
Deus heredem facit (Bracton, 62 b). 
In fact, the heres partakes of the 
nature of heir, devisee, executor, ad- 
ministrator and legatee.” Williams 
Inst. Justinian Illustrated by Eng. L. 
(2d ed, 1893) p 125. 

75. Civil codes: Arg. art = 3313 
(3279); Bol. art 485; Port. art 1736. 

“Heereditas est successio in uni- 
versum jus: quod defunctus habuit 
(‘an inheritance is a succession to the 
entire legal position of a deceased 
man’). The notion was that though 
the physical person of the deceased 
had perished, his legal personality 
survived and descended unimpaired 
on his Heir or Co-heirs, in whom his 
identity (so far as the law was con- 
cerned) was continued. Our own law, 
in’ constituting the Executor or Ad- 
ministrator the representative of the 
deceased to the extent of his personal 
assets, may Serve as an illustration 
of the theory from which it eman- 
ated; but, although it illustrates, it 
does not explain ‘it. The view of 
even the later Roman Law required 
a closeness of correspondence be- 
tween the* position of the deceased 
and of his Heir which is no feature 
of an English representation; and in 
the primitive jurisprudence every- 
thing turned on the continuity of suc- 
cession. Unless provision was made 
in the will for the instant devolution 
of the testator’s rights and duties on 
the Heir or Co-heirs, the testament 
lost all its effect.” Maine Anc. 5 
(1st Am. ed) p 176. “The Roman heir 
had a dual aspect: he not only in- 
herited property, but he was also the 
continuator of the decedent’s ‘legal 
personality’ with certain duties to 
perform for him. The modern Anglo- 
American sole ‘testamentary heir. or 
legatee who is also made sole execu- 
tor, occupies a dual position some- 
what analogous to the Roman heir.” 
2 Sherman Rom. L. 
(2d ed, 1922) p 234. 

{a] Compared with personal repro- 
sentative.—‘‘The Roman heir, as the 
legal representative of the decedent, 


-to a very -large extent occupied the 


position and did» the work of the 


over and continues decedent’s personality.7® 
this fact and not the mode of appointment which 
distinguishes heirship in the civil law, for it is 
there immaterial whether the heir is designated 
by will or by law.7® 

The law in force at the opening of the succes- 
sion governs it.77 


in Mod. World}. 
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It is 


modern administrator or executor. 
He settled the estate, paid off the 
debts and discharged the legacies of 
the decedent. By Justinian’s change 
of the ancient rule of unlimited lia- 
bility to a liability limited to the as- 
sets of the deceased as ascertained by 
an inventory, the heir approached 
more nearly the position of the mod- 
ern official whose duty it is to settle 
the decedent’s affairs and distribute 
his property. The modern adminis- 
trator or executor was undoubtedly 
fashioned by the medieval Canon Law 
as closely as possible on the model 


‘of the administrative functions of the 


Roman heir. To this administrative 
officer of successions the Canon Law 
gave two new names, both of Roman 
law origin: administrator, in case of 
intestate succession; executor, in 
case of testamentary succession.” 2 
Seed by Rom. L. in Mod. World § 

62. 

76. See Heres 29 C. J. p 2038. 

“T need scarcely add that the spe- 
cial character of the Heres remained 
the same, whether he was named by 
a Will or whether he took on an In- 
testacy. The term Heres is no more 
emphatically used of the Intestate 
than of the Testamentary Heir, for 
the manner in which a man became 
Heres had nothing to do with the 
legal character he sustained. The 
dead man’s universal successor, how- 
ever he became so, whether by Will 
or by Intestacy, was his Heir.” 
cette Ane. L. (ist Am. ed) pp 175, 

77. Ex p. Smith, 14 P. R. 648, 651 
(“We agree with the learned opinion 
of the lower court that the rights of 
Guillermo Smith Delgado to the in- 
heritance of his natural grandfather 
must be governed by the laws in 
force at the time of the’ death of the 
latter, and that such laws are those 
comprised in the Revised Civil Code 
published in 1902, which had not been 
modified by the Act of March 9, 1905, 
in that part relating to intestate suc- 
cessions’). To same effect Gijon v. 
Sunillose31, Po RA Oi 9 5: 

“While the status of the plaintiff 
as a natural child must be determined 
by the law in force at the date of 
the birth of Rosa Llorente, the laws 
relating to the distribution of an 
estate’ in force at the date of the 
death of intestate, should govern in 
the distribution. See Mijares v. Nery, 
38 Ph. 195 recently decided by this 
court and the decision of the supreme 
court of Spain of date June 24, 1897.” 
Llorente v. Rodriguez, 3 Ph. 697, 703. 

[a] Earlier Spanish law.—‘‘Before 
1888, when the Spanish Civil Code 
went into effect, the law in matters 
of intestate succession recognized 
certain rights in favor of the widow. 
The law was silent with respect to 
the widower. The Siete Partidas, law 
7—Title III, Partidas 6—provided 
that a widow should receive a fourth 
part of the estate, not to exceed a 
certain amount, and also provided 
that she should receive nothing at 
all if she had enough of her own upon 
which she could live honestly. This 
appears to have been all the law on 
the subject of the rights of either 
the husband or wife surviving until 
1888. (See the judgment of the Su- 
preme Court of Spain: of October 20, 


1860).” Julbe v. Guzman, 16 P. R. 
502, 504. ; 
{b] ~Novisima recopilacion.—‘‘The 


provisions of the ‘Novisima Recopila- 
cion’ which prescribe the various 
modes’ by which wills might be ex- 
ecuted, doing away with most of 
the formalities of the Roman law 
which were-adopted into the laws of 
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A universal succession is a succession to a uni- 
versitas juris, or university of rights and duties.’® 

[§ 296] B. Forms—1. Testamentary’’—a. Nature 
The civil law testament is a 
unilateral, juristic act, making disposition, effec- 
tive at death, of all or part of one’s property.*° 
It is unitary as well as unilateral; two or more 
may not testate,®! conjointly nor in the same 1n- 
strument, either for their reciprocal, or another’s, 
From this rule, followed by the early 
Anglo-American law, the later decisions in both 
countries have departed®® and a joint testament, 


of the Testament. 


benefit.5% 


the Partidas, must be taken as the 
law controlling the execution of such 
wills at the time when the will in 
question was executed. (Decisions 
of the supreme court of Spain July 
28, 1846, and December 6, 1861).’ 
Matias v. Alvarez, 10 Ph. 398, 401. 
78. Maine Anc. L. (1st Am. ed) p 
174 (“It occurs when one man is in- 
vested with the legal clothing of 
another, becoming at the same mo- 
ment subject to all his liabilities and 
entitled to all his rights. In order 
that the universal succession may be 
true and perfect, the devolution must 
take place uno ictu, as the jurists 
phrase it. It is of course possible to 
conceive one man acquiring the whole 
of the rights and duties of another 
at different periods, as for example 
by successive purchases; or he might 
acquire them in different capacities, 
part as heir, part as purchaser, part 
as legatee. But though the group of 
rights and duties thus made _ up 
should in fact amount to the whole 
legal personality of a particular in- 
dividual, the acquisition would not 
be a universal succession. In order 
that there may be a true universal 
succession, the transmission must be 
such as to pass the whole aggregate 
of rights and duties at the same mo- 
ment and in virtue of the same legal 
capacity in the recipient. The notion 
of a universal succession, like that 


of a juris universitas, is permanent 


in jurisprudence, though in the Eng- 


lish legal system it is obscured by, 
in 


the great variety of capacities 
which rights are acquired, and, above 
all, by the distinction between the 
two great provinces of English prop- 
erty, ‘realty’ and ‘personalty.’ ... 
Several other forms of universal 
succession appear 
Roman Law, but infinitely the most 


important and the most durable of. 


all was that one with which we are 
more immediately concerned, Heredi- 
tas or Inheritance. Inheritance was 
a universal succession occurring at 
a death. The universal successor 
was Heres or Heir. He stepped at 
once into all the rights and all the 
duties of the dead man’’). 

79. Anglo-American law see Wills 
[40 Cye 951]. 

80. Sohm Rom. L. (Ledlie 2d ed) 

1123, Civil codes: Arg: art 3641 
(3607); Belg. art 895; Braz. art 1626; 
Ch. art 999; Col. art 1055; Cuba art 
667; Ec. art 989; Guat. art 766; Hond. 
art 980; Mex. art 3237; Neth. art 922; 
Nic. art 945; Pan. art 699; Pan. Ca- 
Nal AwancelOobenberrart 6012) Phcant 
667; P. R. § 675; Port. art 1739; Saly. 
art 996; Sp. art 667; Ur. art 779; Ven. 
art 822; Dom. art 895; Fr. art 895; 
Hay. art 725; It. art 759; La. Rev. 
art 1571; Rom. art 872. 

“The code, in section 675, corre- 
sponding to article 667 of the Spanish 
code, defines a will as ‘the act by 
which a person disposes of all his 
property, or a part of it, to take effect 
after his death.’ It is ‘absolutely a 
personal act’ and its provisions ‘are 
essentially revocable.’ Sections 678 
and 727, Spanish 670 and 737. Sec- 
tion 682 of our code, equivalent to 
article 674 of the Spanish code, pro- 
vides that ‘a person who by deceit, 
fraud, or violence prevents another 
person of whom he is the intestate 


in the primitive 
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erally 
delegated,*® but 


heir from unrestrictedly executing 
his last will shall be deprived of his 
right to the inheritance without 
prejudice to the criminal liability he 
may have incurred.’” Casenave v. 
Guzman, 23 P. R. 126, 132. 

{a] Where the testament is in- 
complete under Civ. Code art 764, de- 
cedent is partly testate and partly 
Heaters Escuin v. Escuin, 11 Ph. 


2. 

[b] “Publication of the contents 
of a will during the lifetime of the 
testator plainly was not contemplated 
by the framers of the code. That 
the same considerations underlying 
the jealous regard of the notarial law 
for the right of privacy in matters 
of contract apply a fortiori to the 
case of a last will and testament, is 
also quite clear. During the period 
of military government in Porto Rico 
immediately following the change of 
sovereignty the following General 
Orders were promulgated. ... If in 
1900 any notary had complained to 
the commanding officer that some 
misguided individual having misin- 
terpreted General Order 150, as 
amended, to operate the repeal of 
section 32 of the Notarial Law, was 
demanding access to the original last 
will and testament of a testator not 
yet deceased and was likely to be 
sustained by the court in his efforts 
to violate the sanctity of such instru- 
ment, a further explanatory order 
might in such event, and it seems 
fairly reasonable to conclude would 
have issued forthwith explaining, 
after mention of previous orders, 
that ‘as therein indicated’ no refer- 
ence whatever to notarial protocols 


was ever at any time intended.” 
Casenave v. Guzman, 23 P. R. 126, 
133, 135. 

81. For authority to use this word 
see Oxford Dictionary IX (Pt II) 
p 222. It is in this sense the exact. 
equivalent. of the Spanish verb 
“testar.”’ 

82. Civil codes: Arg. art 3652! 


(3618); Belg. art 968; Braz. art 1630; 
Ch. art 1003; Col. art 1059; Cuba art) 
669; Dom. art 968; He. art 993; Fr,’ 
art 968; Guat. art 809; Hond. art 984; 
It. art 761; La. Rev. art 1572; Mex. 
art 3246; Neth. art 977; Nic. art 970; 
Pan. art 701; ‘Pan. Canal Z. art 1059; 
Per-art 70% Phsiart 669) -ePaR0§ 167 
Port. art 1753; Que. arts 841; Rom. 
art 857; Salv. art 1000; Sp. art 669; 
Ur. art 781; Hay. art 777. Contra 
Ven. art 824. And see infra § 316 
note 92, 

[a] In Germany a joint will may 
be made by spouses only, Civ. Code 
art 2265 et seq. 

[b] Historical.—‘A joint will was 
allowed by law 9, title 6, book 8 of 
the Fuero Real, but only between the 
husband and wife who had no chil- 
dren (sucesiOn) and the Partidas, as 
Manresa says in his work entitled 
Commentaries on the Civil Code, de- 
clared it to be null and void, in order 
that neither of the testators, ‘might 
be induced to bring about the other’s 
death for the purpose of inheriting 
his or her property.’”’ Cabigting v. 
Samia, 35 Ph. 284, 288. 


83. Seé Wills [40 Cye 2112]. 
84. Cabigting v. Samia, 35 Ph. 284. 
[a] Spain.—“A joint will executed 


under the legislation in force prior to 


[§§ 295-297 


executed in a Spanish law country before the en- 
actment of the civil code, is held valid.$* 
speaking, 


Geu- 
testamentary power cannot be 
where the testator is unable to 


sign, another may do so for him at his request.*® 

[§ 297] b. Capacity to Testate. 
American law has so completely absorbed and 
amplified the Roman law rules of testamentary 
capacity that it is here necessary only to point 
out certain differences.** 
capacity to minors under a certain age,®° persons 
of unsound mind, or defective understanding ;*® 


The Anglo- 


The civil law denies such 


the enactment of the Civil Code, is 
valid according to that legislation 
and shall produce all its effects, 
without other limitations than those 
established in the transitory provi- 
sions of the said Code, the twelfth of 
which does not alter the power of the 
testator to instruct the testamentary 
executors, appointed with joint 
powers, to effect the partition, be- 
cause this provision, in providing 
that the estate of a person who dies 
after the Code shall have gone into 
effect whether such person leaves a 
will or not, shail be adjudicated 
and distributed according to the Code, 
refers only to the manner of making 
the partition and to the amounts into 
which the inheritance should be dis- 
tributed, as shown very clearly by 
the last paragraph of the said transi- 


tory provision.” Sentence Supr. 
Trib. April 9, 1904. 

65.' Civil codes: Arg. art 3653 
(3619); Ch. art 1004; Col. art 1060; 


C.. R. arts 577, 578; Cuba art 6705 
He. art 994; Ger. art 2064 et seq; 
Hond. art 985; La. Rev. art 1573; Mex. 
arts 3238, 3239; Nic. art 946; Pan. art 
702; Pan, Canal Z. art 1060; Ph. art 
6705 PR. 7 $5 46783" Port arts: 1740, 
1741; Salv.- art: 1001; Sp. art 670; 
Urvartets 2: 

86. Braz. Civ. Code art 1633. 

[a] One who signs the name of an 
illiterate testator at the latter’s re- 
quest need not sign his own name. 
Caluya v. Domingo, 27 Ph. 330; Ba- 
rut v. Cabacungan, 21 Ph. 461. 

87. See Wills [40 Cyc 997 et seq]. 

[a] Testamentary capacity dis- 
cussed.——Bugnao v. Ubag, 14 Ph. 163. 

{b] Testamentary capacity pre- 
sumed.—Matter of Cabigting, 14 Ph. 
463; Hernaez v. Hernaez, 1 Ph. 689. 

88. Civil codes: Arg. art 3648 
(3614) (eighteen); Belg. art 903 
(sixteen years); Braz. art 1627 (I) 
(sixteen); Ch. art 1005 (2); Col. art 
L061 (L)3 Co Re art. 59% (2) atteen 
years); Cuba art 668 (1) (fourteen); 
Dom. art 903 (sixteen years); Ec. 
art 995 (2); Fr. art 903! (sixtéen 
years); Ger. art 2229 (sixteen years); 
Guat. art 795 (1) (fourteen years); 
Hay. art 733 (sixteen years); Hond. 
art 986 (1); It. art 763 (eighteen 
years); Jap. art 1061 (fifteen years); 
Mex. art 3276 (1) (fourteen years); 
Neth. art 944 (eighteen years); 
Nic. art 979 (1) (fifteen for males, 
fourteen for females); Pan. art 695 
(1) (fourteen years); Pan. Canal Z. 
art 106d (1); (Pers art) Shri 
(eighteen years); Ph. art 663 (1) 
(fourteen years); P. R. § 671 (1) 
(fourteen years); Port. art 1764 (3) 
(fourteen years); Que. art 763; Rom. 
art 806 (sixteen years); Salv. art 
1002 (1); Sp. art 663 (1) (fourteen 
years); Sw. art 467 (eighteen); Ur. 
art 806 (1) (fourteen years); Ven. 


art 826 (1) (sixteen years); Ur. art: 


831 (1) (fourteen). 

89. Civil codes: Arg. art 3650; 
Braz. art 1627 (II, III); Ch. art 1005 
(3) °4); Colart 1061. (25 3) Ce Ravart 
591 (1); Cuba art 663 (2); He. art 995 
(8, 4); Ger. art 2229 


671 (2)3 
Que. art 837; 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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under some codes, deaf mutes and others who 
eannot manifest their will,°® and members of re- 
The sealed, closed, or mystic 
testament cannot be executed by the blind or others 


ligious orders.®! 


unable to read? or write.®? 


[4 298] c. Form and Execution—(1) General Reaq- 
Roman law of testaments®* 
basis of the modern law of that subject, both eivil 
The latter is exhaustively 


uisites. The 


and Anglo-American.°®® 


Salv. art 1002 (2, 38); 
; Wise art 831 (2, 


» 3). 
Civil 


Sp. art 663 
3); Ven. art 


Arg. arts 3651 

(public will); 
Braz: artM62% iCivj4oCh:) art 1005 
C5) 5 nCole artiLoeL (4) ibe arts 1995 
(6); Guat..art 795 (2)3-Nic. art 979 
(4); Pan. Canal Z. art 1061 (4); Per. 


codes: 


(8617), 3685 (3651) 


art 685 (3); Salv. art 1002 (4); Ur. 


art 831 (4); Hond. art 986 (4). 
91. Civil codes: Ch. art 1005 (1) 
(civilly dead); Ec. art 995 (1) (civilly 


dead); Per. art 685 (4); Port. art 
1764 (4). 
92. Civil, codes: Arg. art 3699 


(3665); Belg. art 978; Braz. art 1641; 
Cuba art 708; Dom. art 978; Ec. art 
1012; Fr. art 978; Guat. art 779; Hay. 
art 787; Hond. art 1002; Mex. art 
3515; Nic. arts 1054, 1056; Pan. art 
740; Per. arts 668, 686; Ph. art 708; 
P. R. § 717; Port. art 1764; Rom. art 
865; Salv. art 1016; Sp. art 708; Ur. 
art 804; Ven. art 847. 

Civil codes: C. R. art 587; La. 
art 1586; Nic. art 1054; Hond. 


. 2 Sherman Rom. L. in Mod. 
World (2d ed, 1922) p 253 ("A Ro- 
man will was a complex affair. There 
were various requisites to be com- 
plied with in order to render a will 
effectual. There were: the testator, 
witnesses, and heir or heirs must be 
legally capable; certain forms must 
be observed in making the will; an 
heir must be properly appointed; cer- 
tain relatives must either be made 
heirs or disinherited; and, lastly, cer- 
tain relatives must receive a definite 
portion of the testator’s property’’). 

$5. See infra this note. 

[a] Ecclesiastical influence.—‘In 
England, Church influence was cer- 
tainly chief among the causes which 
by universal acknowledgment have 
prevented that discontinuity in the 
history of Testamentary Law which 
is sometimes believed to exist in the 
history of other provinces of Juris- 
prudence. The jurisdiction over one 
class of Wills was delegated to the 
Ecclesiastical Courts, which applied 
to them, though not always intelli- 
gently, the principles of Roman ju- 
risprudence; and, though neither the 
Courts of Common Law nor the Court 
of Chancery owned any positive obli- 
gation to follow the Ecclesiastical 
tribunals, they could not escape the 
potent influence of a system of set- 
tled rules in course of application by 
their side. The English law of tes- 
tamentary succession to personalty 
has become a modified form of the 
dispensation under which the inheri- 
tances of Roman citizens were admin- 
istered.” Maine Anc. L. (1st Am. ed.) 


p 168. 

[b] “Where the Canon Law is 
silent, the Civil Law is taken as a 
director especially in points of expo- 
sition and determination touching 


wills and legacies.’”’ Hale Comm. L. 
p 28 [quot 2 Sherman Rom. L. in 
Mod. World (2d ed, 1922) p 271]. 

96. See Wills [40 Cyc 951]. 

97. Civil codes: Bol. art 451 (ver- 
bal); Ger. art 2238; Sw. art 498. See 
infra § 307. 

98. Civil codes: Arg. art 3666 


(3632) et seq; Belg. art 969 et seq; 
Braz. arts 1632, 1638; Ch. art 1011 et 
seq; Col. art 1067; C. R. art 585; Cuba 
art 667 et seq; Dom. art 969 et seq; 
Ec. art 1001; Fr. art 969 et seq; Guat. 
arts 767, 771; Hay. art 778 et seq; 
Hond. art 990; It. art 774 et seq; 
La. Rev. art 1576 (abrogating ‘The 
custom of making verbal testaments, 
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is the | indispensable.? 


resulting from the 
who 


that is to say, 
mere deposition of witnesses, 


were present when the testator made 


known to them his will’); Neth. art 
£78 et seq; Pan. art 699 et seq; Pan. 
Canal Z. art 1067; Per. art 652; Ph. 
art 667 et seq; P. R. § 684 et seq; 
Que. art 842 et seq; Rom. art 858 ec 
seq; Salv. art 1006; Sp. art 667 et seq; 
Ursiant “792. 

99. Civil Codes: Braz. 
GQV).3 6. WR. tart b85s- tba. Reve ‘art 
1578; Hond. art 994. 

“The expression ‘sans divertir a 
d’autres actes’ does not mean alone, 
that the notary shall not commence 
any other instrument of writing; but 
it also conveys the idea, that nothing 
else Shall be done until the will is 
completed. So the jurists and tri- 
bunals of the country, from which 
we took the law, understand it; and 
so also was it understood by our law 
makers; for, in the very page of the 
Code next succeeding that which 
contains the provision, that the nun- 
cupative will must be written ‘sans 
interruption et sans’ divertir a 
d’autres actes,’ we find the expres- 
sion ‘sans divertir a d’autres actes,’ 
is used as the corresponuing term to 
the English words, ‘without interrup- 
tion and without turning aside to 
other acts.’ Toullier Droit Civil 
Francais, vol. 5, 464, n. 485; Grenier 
Traite des Donations, 432, 433, n. 
24s Diet live 28, tit. ie sdeweeds leno 
Code ‘Napoleon, n. 972; 979; Civil 
Code, 228, art. 92, 230, art. 99, Merlin 
Rep. de Jurisprudence, Verbo Testa- 
ment, vol. 13, 622, art. 1.” Seghers 
We Antheman, 1 Mart. N. S. (La.) 73, 

{a] Roman law.—‘‘The requisite 
called unidad del acto belonged to the 
same category, according to which 
the will was to be commenced and 
finished in one sole act, no other 
matter to interpose between the be- 
ginning and the end. This condition 
in Rome was derived from the old 
wills in Comitiis Calatis, because they 
contained but one act. Such require- 
ment, however, ought not to be pre- 
served any longer, because a will is 
not a law in which an entire people 
or nation intervene with authority.” 
38 Falcon Derecho Civil Espanol p 76. 

1. Civil codes: Cuba art 695; Guat. 
art 771; Hond. art 993; Pan. art 727; 
Periart 6573; Pheart) 695; PaR.s 704. 
Sp. art 695. 

2. Velasco v. Lopez, 1 Ph. 720, 722 
(the testament contained only the 
following on the point in question: 
“In San Fernando, on the twenty- 
second of December, eighteen hun- 
dred and ninety-three.” Ladd, J., in 
holding the instrument invalid, said: 
“Although a will has always been 
considered an essentially formal in- 
strument, the expression of the date 
with the detail prescribed in article 
695 is an unusual, and may perhaps 
be regarded aS an unnecessary re- 
quirement. This provision, however, 
was not without precedent in foreign 
systems of legislation at the time of 
its enactment (see article 771 of the 
Civil Code of Guatemala of 1877), and 
it has since been followed in at least 
one foreign Code (see article 892 of 
the Civil Code of Honduras of 1899). 
Its purpose is easily perceived. It is 
to provide against such contingencies 
as that of two competing wills exe- 
cuted on the same day (Quintus Mu- 
cius Scaevola, Commentaries, Vol. 12, 
p. 425; Manresa id., Vol. 5, p. 508), 
or of a testator becoming insane on 
the day on which the will was exe- 


treated elsewhere.®® 
civil law testament must now be written.%° 
several steps in the act of execution must be con- 
tinuous®® and the testament must include ‘‘a state- 
ment of the place, year, month, day, and hour of 
its execution,’’! each item of which is treated as 
So a recital that the formal steps 
were taken is required by some codes,*? and its 


art 1632) 
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With few exceptions,’ the 
The 


cuted (Manresa, ubi supra). ... The 
framers of the Code doubtless under- 
stood that in requiring in open wills 
the expression not only of the year, 
month, and day of their execution but 
also of the hour, they were follow- 
ing the precept of the law of bases 


by preserving the existing rule 
(Alcubilla, Dictionary of Spanish 
Administration, Vol. 9, p. 749) and 


providing an additional safeguard of 
authenticity. But we are not con- 
cerned with the expediency of the 
provision in question, nor is it neces- 
sary for us to satisfy ourselves as 
to the considerations which led to its 
adoption. The language of the law is 
too plain and unambiguous to jusiify 
us in entering upon such inquiries 
for the purpose of ascertaining the 
legislative intent. And to the argu- 
ment that the requirement has no 
appreciable practical utility and is 
calculated in a great majority of the 
cases in which it may be invoked for 
the purpose of invalidating a will to 
work injustice and hardship, by de- 
feating the purposes of the testator 
and disappointing the expectations of 
his intended beneficiaries, it is a suf- 
ficient answer to say that we must 
administer the law not as we think it 
ought to be but as we find it and 
without regard to consequences, . 
In a decision of November 17, 1898, a 
holographic will dated January 2, 
1895, but written on stamped paper 
of 1894, was held valid, although ar- 
ticle 688 provides that in order that 
wills of this class may be valid they 
must be written ‘on stamped paper 
corresponding to the year of their 
execution.’ The decision is put upon 
the ground that the date of a holo- 
graphic will is not absolutely deter- 
minative of the time of its execution; 
that the time of the execution of a 
holographic will, there being in that 
class of wills no legal requirement 
of unity of act, comprehends the en- 
tire period required to complete the 
work of drafting the will, provided 
there is no voluntary suspension of 
the work by the testator; that such 
period may and commonly does ex- 
tend over several days; and that in 
the case then under consideration 
the proximity of the date of the 
will to the termination of the pre- 
ceding year afforded reasonable 
ground for supposing that its execu- 
tion had been begun in 1894. It is 
clear from the reasoning of the 
court that in a case where it was 
shown that stamped paper of a differ- 
ent year from that of the execution 
of the will had been used, the failure 
to comply with the requirement of 
the law would be held to entail the 
nullity of the will. ... On the other 
hand, although the exact question 
presented in this case appears never 
to have been expressly decided, there 
are numerous cases in which wills 
have been declared void for nonob- 
servance of formal requirements 
(judgments of February 16, 1891; 
May 31, 1893; May 5, 1897; July 14, 
1899; February 12, 1901; June 1, 
1901), and from the language used 
by the court in the judgments of 
June 5, 1894, and June 18, 1896, it 
may be fairly inferred that the pro- 
vision in question is understood to be 
of a like imperative character’). 

3.» Civil ‘codes: Belg: art’ 972: 
Braz. art 1634; Dom. art 972; Fr. art 
SZ ayer arti 7 Sas! Starke (tie stant 
Rev. art 1578 (nuncupative public 
See ran Eel: Neth. art 986; Que. art 
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omission vitiates the instrument.* 
ments have been less strietly construed.® 

(2) Classes—(a) Public—aa. 
Testaments are either public (termed also 
‘‘solemn,’’ ‘‘ordinary,’’ or ‘‘common’’), or pri- 
vate (likewise called ‘‘special,’’ ‘‘privileged,’’ or 


[§ 299] 
tion. 


‘less solemn’’).® 


Notary. A public testament must be executed be- 


4 See infra this note. 

[a] “Express memtion.”—(1) “A 
comparison of this instrument with 
the one recited at length in the de- 
cision in the case of Wilkin’s Succ., 
21 La. Ann. 115, will exhibit a com- 
plete identity in every teature hav- 
ing the slightest bearing on the ques- 
tion. In that case the will was pro- 
nounced void, because it contained no 
‘express mention’ that the will was 
‘received,’ ‘dictated by the testator’ 
and ‘written by the notary as dic- 
tated’ in the presence ot the wit- 
nesses, A like -conclusion was 
reached in two other undistinguish- 
able cases: Christine v. Verbois, 11 
La. Ann. 108; Devall v. Palms, 20 La. 
Ann. 202... . Testaments, like dona- 
tions inter vivos, belong, under our 
law, to the class of solemn acts, that 
is acts that depend for their existence 
upon compliance with the forms pre- 
-seribed by law. Our Code requires 
that the will by public nuncupative 
act shall be received by the notary, 
dictated by the testator, written 
down by the notary, and read to the 
testator, all in presence of the wit- 
nesses; and that ‘express mention’ 
must be made in the will itself that 
the foregoing requirements have been 
complied with. No proof of the most 
scrupulous fulfilment of every for- 
mality would suffice without this ‘ex- 
press mention.’” Vidal’s Suce., 44 
La. Ann. 41, 45, 10 S 414. (2) ‘‘The 
express mention here ordered to be 
made, clearly applies to all the for- 
malities just before enumerated, but 
cannot be understood to refer to the 
subsequent injunction of the law- 
giver to the notary, that there must 
be no interruption, or turning aside 
to other acts in the fulfilment of such 
formalities.” Keller v, McCalop, 12 
Rob. (La.) 639, 644. 

5. See infra this note. 

[a] Stamped paper.—By the Span- 
ish supreme tribunal “in a decision of 
November 17, 1898, a holographic will 
dated January 2, 1895, but written 
on stamped paper of 1894, was held 
valid, although article 688 provides 
that in order that wills of this class 
may be valid they must be written 
‘on stamped paper corresponding to 
the year of their execution.’ The de- 
cision is put upon the ground that the 
date of a holographic will is not ab- 
solutely determinative of the time of 
its execution; that the time of the 
execution of a holographic will, there 
being in that class of wills no legal 
requirement of unity of act, compre- 
hends the entire period required to 
complete the work of drafting the 
will, provided there is no voluntary 
suspension of the work by the testa- 
tor; that such period may and cam- 
monly does extend over several days; 
and that in the case then under con- 
sideration the proximity of the date 
of the will to the termination of the 
preceding year afforded reasonable 
ground for supposing that its execu- 
tion had been begun in 1894. It is 
clear from the reasoning of the court 
that in a case where it was shown 
that stamped paper of a different 
year from that of the execution of 
the will had been used, the failure to 
comply with the requirement of the 
law would be held to entail the nullity 


of the will.” Velasco v. Lopez, 1 Ph. 
720, 724. 
[b] Language.—"“It has at no 


time been regarded as a ground for 
the annulment of a public instru- 
ment executed before a notary public 
by a native of these Islands, ignorant 
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fore a qualified 
ary.” 


Other require- 


Defini- 
usual form of 


[§§ 298-301 — 


notary or similar public function- 


y: : 
|§ 300] bb. Subclasses—(aa) Open. This is the 


testament, requiring the testator 


to manifest his wishes to the official and witnesses, 
the former drafting the instrument therefrom and 


reading it aloud, and the testator signing.® 


of Spanish, that the notary was not 
acquainted with the dialect of the 
party executing the same. If this 
oftticer, upon whom the law imposes 
the obligation of drawing the instru- 
ment in the official language, that is, 
Castilian, does not know the dialect 
he can avail himself of an interpre- 
ter in accordance with the provisions 
of the law itself; hence the fact that 
the notary who legalized the will in 
question did not know the Visayan 
dialect spoken by the testatrix is by 
no means an argument in favor of 
the nullity of this public instrument, 
nor has it been for the nullity of any 
one ot the iong series of instruments 
executed before Spanish notaries, and 
even Filipino notaries, unacquainted 
with the dialect or dialects of the 
locality in which they performed 
their auties or the special dialect of 
the party. ... Nor was it necessary 
that two interpreters be present as 
required by article 684 of the Civil 
Code. This is a requisite for the 
execution of a will in a foreign lan- 
guage, and neither by the letter nor 
by the purpose of this article could 
it be required with regard to the will 
in question. Not by the letter, be- 
cause neither the testatrix nor the 
notary expressed themselves in a 
foreign language. Neither the Cas- 
tilian spoken by the notary nor the 
Visayan spoken by the testatrix are 
foreign languages.” Hernaez v. Her- 
naez, 1 Ph. 689, 694, 695 (per Arel- 
lane, ‘Caza... 

[c] Witnesses.—(1) ‘The testa- 
trix was ill and confined to her house, 
the execution of the will taking place 
in the sala where she lay upon a sofa. 
The witnesses differ as to whether 
the testatrix from where she lay 
could read what was written at the 
table; and the first witness, after 
signing, went away from the table. 
These two circumstances do not im- 
pair the validity of the execution of 
the will. The witnesses being in the 
Same apartment were all present and 
the statute does not exact that either 
they or the testator shall read what 
has been written. Had one of the 
witnesses left the room or placed 
himself so remotely therein as to be 
cut off from actual participation in 
the proceeding, then the subscription 
might not have taken place in his 
presence within the meaning of the 
law.” Matter of Siason, 10 Ph. 504. 
(2) Failure of witnesses to identify 
their signatures will not invalidate 
the testament. Valera v. Purugganan, 
4 Ph. 719; Castaneda v. Alemany, 3 
Ph. 426. (3) It suffices if testator 
and witnesses might have seen each 
other sign if they chose. Jaboneta v. 
Gustilo, 5 Ph. 541. 

[ad] Acquaintance with testator.— 
“Although in the present case the 
registrar stated that the defect con- 
sisted in the absence of any statement 
in the will that the witnesses knew 
the testatrix, a necessary requisite 
as to at least two of the witnesses 
according to section 693 of the Civil 
Code in connection with section 695, 
which provides that any will in the 
execution of which the formalities 
respectively established in chapter 1, 
Title III, Book Third, have not been 
observed, shall be void; nevertheless, 
such omission in a will is not of such 
a nature as necessarily to render ita 
mere nullity a priori, because it loses 
its force if the interested parties ac- 
cept the will and agree to respect it 
as though it were clothed with all the 
formalities of law. Only the inter- 


[§ 301] (bb) Sealed, Closed, or Mystic. The dis- 


ested parties have the right to ques- 
tion the validity of a wiil on that 
ground, and although the notary, in 
the strict performance of his duties, 
should state in the will who of the 
witnesses knew the testatrix, that 
omission may be considered as sup- 
plied by the general certificate of the 
notary to the fulfilment of all lawful 
formalities including the fact that 
two of the witnesses knew the tes- 
tatrix, and therefore the registrar 
should not have refused to record the 
will on that ground. Decisions of the 
General Directorate of the Registries 
of Spain of May 26, 1899; September 
26, 1904, and June 30, 1915.” Barde- 
guez v. Gauyama Registrar, 27 P. R. 
200, 202. 

[e] Effect of notary’s recitals.— 
“In the will in question the notary 
stated that the three witnesses were 
residents of the city of Caguas, with- 
out any legal disqualification to be 
such witnesses, and all of them per- 
sons who knew the testatrix, as they 
declared, and he further certified to 
his being acquainted with said wit- 
ness. The term without any legal 
disqualification involves the most 
complete negation of the presence in 
the witnesses of any of the disquali- 
fications prescribed by law. ... In 
support of the doctrine enunciated 
comes the Direction General of Regis- 
tries of Spain, which holds in a de- 
cision of June 27, 1887, that when in 
deeds. authenticated by a notary, the 
latter affirms under his responsibility 
that the attesting witnesses are not 
in any manner disqualified, this is 
the only fact which can and should 
serve with respect to the capacity of 
such witnesses as a basis for a classi- 
fication by the registrar.” Rios v. 


Registrar of Property, 15 P. R. 648, 
650, 6d1. 
6. Civil codes: Arg. art 3656 


(8622); Bol. art 444; Braz. art 1629; 
Ch. art 1008; Col. art 1064; Cuba art 
676; Ec. art 998; Guat. art 767; Hond. 
art 989; It. art 776; Mex. art 3481; 
Nic. art 1025; Pan. art 708; Pan. Ca- 
nal Z. art 1064; Per. art 652; Ph. art 
6T62:0°P! Ria § M684e4 Ports hart) Loree 
Salv. art 1005; Sp. art 676; Ur, art 


G91. 

7. Civil codes: Arg. art 3688 
(3654) et seq; Belg. arts 971, 972; 
Braz. art 1632; Ch. art 1014; Col. art 
1070; C. R. art 583' (1); Cuba arts 
685, 694, 707; Dom. arts 971, 972; Fr. 
arts 971, 972; Ger. art 2231 (1); Hay- 
arts 780, 781; Hond. art 993 et seq: 
It. art 776 et seq; La. Rev. arts 1578, 
1584; Mex: lib IV tit II art 3482; 
Panh Mart! 726. Per sare. Gosia Cias 
Ph, arts 685, 694, 707; P. R. §§ 693, 
70S Port, ‘art “LOPS! "Quel are ts4> 
et seq; Rom. art 860 et: seq; Sp. 
arts 685, 694, 707; Sw. art 499; 
Ur. art 793 | (court. clerk); “Guat 
art 772 (1); Neth. art 985 et seq; 
v art) 103863 " Pan) "Canals Zatart 

8. Civil codes: Arg. art 3690 
(8656) et seq; Belg. art 972 et seq; 
Bol. arts 451-454; Braz. art 1629 (1); 
C. R. art 583 et seq; Cuba arts 694— 
705; Dom. art 972 et seq; Ec. art 998; 
Fr, art 972 et seq; Ger. arts 2238, 
2242; Guat. art 772; Hay. art 7813. 
Hond. arts 998-1000; Jap. art 1069; 
La. Rev. art 1578 et seq; Neth. art 
986; Nic. arts 1035-1051; Pan. arts 
726-737; Per. art 658; Ph. arts 694— 
705; P. R. §§ 703-714; Port. arts 1911— 
1919; Que. art 843; Salv. art 1005; Sp. 
arts. 694-705; Sw. arts 499-502; Ur. 
arts \794-800; Ven. art 840 et sea: 
It) art©7 7%. : 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


‘scribed with her proper hand. 


§§ 301-305} 


tinguishing feature of this class is that the testa- 
tor does not disclose the terms of the testament, 
but seals and presents it to the notary for au- 
The requirement of sealing does not 
exact the impressment of a technical seal nor the 
Although lacking the 
requirements of a mystic testament which it was 
intended to be, an instrument may be upheld as a 


thentication.® 


use of adhesive substance. 


holographie one.1+ 


[§ 302] (b) Private—aa. Definition. 
vate testament, the notary or other official is dis- 
pensed with, and, in some jurisdictions, the stamped 


9. Civil codes: Arg. art 3700 
(3666); Belg. art 976; Bol. art 446; 
Braz. art 1638 et seq; Ch. arts 1008, 
1021 et seq; Col. arts 1064, 1078 et 
seq; (C; R. arts’ 587,.588;° Cuba ‘arts 
706-715; Dom. art 976; Ec. art 1013 
et seq; Fr. art 976; GQuat..art 785; 
Hay. art 785; Hond. arts 1001-1010; 
It, art 782 et seq; Jap. art 1070; La. 
Rev. art 1584 et seq; Mex. arts 3485, 
3499-3505; Neth. art 987; Nic. arts 
1028, 1052-1066; Pan. arts 738~—-747; 
Pan. Canal Z. arts 1064, 1078 et seq; 
Per, art 667; Ph. arts 706-715; P. R. 
8§ 715-724; Port. arts 1920-1943; 
Rom. art 864; Salv. art 1017 et*seq; 
Sp. arts 706-715; Ur. art 801 et sea; 
Ven. art 845 et seq. 

{a] Formalities indispensable.— 
41) “Counsel for the appeilants con- 
tends that the court of probates 
erred in sustaining this will. [It is 
in the mystic form; and. nothing 
appears on the envelope which shows 
that the paper containing the will 
was either closed, sealed, or pre- 
sented by the testatrix to the notary. 
The superscription states only that 
the paper contains the mystic will of 
the testatrix, written at her request 
and under her direction, and tas 
t 1s 
clear that the formalities required 
by law were not observed, and the 
will was improperly sustained. La. 
Code, 1577, 1578. The Code requires 
the observance of these formalities, 
under pain of nullity. Id. 1588.” 
Stafford v. Villain, 10 La. 319, 328. 
(2) “The evidence satisfies us, that 
the testator did not declare, in the 
presence of the witnesses, whether 
the will had been written by him- 
self, or by another under his dicta- 
tion, and signed by him. This declara- 
tion is required to guard, as much as 
possible, against the _ substituting, 
thereafter, another will in place of 
that which the testator presents, and 
in furtherance of the object which 
the law has so much at heart, is not 
without its utility. But whether of 
utility or not, it is a formality in the 
making of a will; it is a formality 
which has not been pursued, and for 
want of which, the law has declared 
the testament shall be null and void.” 
Lewis v. His Executors, 5 La. 387, 
396. (3) “This will, in its caption, 
states, ‘en presence des sieurs John 
H. Thomas, Charles Fagot et The- 
rence Boutté, tous trois temoins 
requis en conformité de la loi est 
comparu,’ &c. It does not appear 
from this passage, or any other in 
the instrument before us, that the 
requirement of the law, in relation 
to the residence of these witnesses, 
has been complied with. The probate 
judge, when called upon to order the 
execution of this will, had no evi- 
dence to satisfy him, that all those 
things which are required, to give 
validity to the will, had been done. 
The residence of the witnesses not 
being mentioned, it did not appear, 
from the will, that it had been re- 
ceived in presence of a _ sufficient 
number of witnesses. It has been 
eontended, that from the words, ‘en 
conformité de la loi,’ the inference 
might be drawn,. that the witnesses 
were such as the law requires. 
an inference, if admitted to supply 
the mention of this fact, might be 
extended to every one of the formali- 
ties prescribed. Their absolute omis- 


Such} 
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paper.?? 


In a pri- 


sion might, with as much reason, be 
said to be supplied by an assertion of 
the notary, that he executed the wiil 
according to law. The Code not only 
requires these formalities to be 
pursued, but provides, that express 
mention of their fulfilment must be 
made in the will itself, when ex- 
ecuted before a notary public. It is 
on a strict compliance alone with 
these formalities, that the law is 
willing to recognize the testament as 
legal, and to suffer the established 
order of succession to yield to the 
will of the testator.” Le Blanc v. 
Baras, 16 La. 80, 82. 

10. Saint v. Charity Hospital, 48 
Ba pADN oO; oodles Lore staror- Gt De 
argument for the defendants is that 
the envelope never had any seal in 
the legal sense. It is insisted that 
the law requires both sealing and 
closing, that this exacts that some 
Substance other than mucilage shall 
be used, and that there must be some 
impress in the form of a seal on the 
substance thus used. If the words 
of the Code are to be taken in their 
strict Sense, support would be af- 
forded the plaintiff's argument in 
respect to the seal. Our jurispru- 
dence is meagre on this subject. The 
object of sealing and closing is ob- 
viously to guard against any sub- 
stitution of another paper for that 
contained in the envelope, or any 
tampering with the paper containing 
dispositions of the testator. Neither 
the use of wax or the impress of the 
seal can afford complete protection to 
the enclosed paper, hence we find the 
French authorities dealing with the 
Art. 976 of the Napoleon Code corre- 
sponding with Art. 1584 of our Code 
do not exact the use of any seal nor 
any specific adhesive substance to 
close the envelope. There is some 
divergence of views of the French 
commentators on these points, but 
there is an array of authorities to 
the effect that sealing implies firmly 
closing the paper, and there is no 
necessity for any impress of a 


seal’). 
11. Civil codes: Jap. art 1071; La. 


Rev. art 1590. Contra Arg. art 3660 
(3626). 
“It is clear from every circum- 


stance in the case, that it was not 
intended by the testatrix to make a 
sealed olographie will. The super- 
scription on it was intended to be 
that of a mystic will, and has noth- 
ing equiyalent to that of a sealed 
olographic will, and the will there- 
fore cannot be valid as such.... 
Upon the whole, we are of opinion 
that, notwithstanding the will under 
consideration is null and void, as a 
mystic will, which the testator seems 
to have intended to make, it may 
and ought to be valid, as an olo- 
graphic will, should it be proven to 
have all the formalities required for 
a perfect olographic will.” Broutin 
v. Vassant, 5 Mart. (La.) 169, 187. 

12. Civil codes: Braz. arts 1645- 
1649; Guat. art 783; Mex. art 3483; 
Per. art 661. 

13. Anglo-American law see Wills 
[40 Cye 1129]. 

14. Civil codes: Arg.. art ‘3673 
(3639); Belg. arts 970, 1007; Cuba 
arts 688, 693; Dom. arts 970, 1007; Fr. 
arts 970, 1007; Ger. art 2231 (2); Hay. 
arts 779, 813; It. art 912° et seq; 
Jap. art. 1068; La. Rev. art 1588; 


|§ 303] bb. Subclasses—(aa) Holographic.** 
holographie testament is written entirely by the 
testator.14 A notary is not required.'® 

[§ 304] (bb) Military. Soldiers in active service 
may execute testaments, without the usual formali- 
ties, in the presence of army officers.1® 

[§ 305] (cc) Maritime. Voyagers at sea muy ex- 
ecute testaments before a ship’s officer.’ 
testament becomes void four months after the testa- 
tor lands at a port where he could execute one in 
ordinary form.*® 


[40 C.J.] 1463 


A 


Such a 


Neth. arts 979, 984; Pan. arts 720— 
725; PB. R. §§ 696-702; Que. arts 842, 
850 [compare art 857]; Rom. arts 859, 
892; Sp. arts 688-693; Sw. art 505. 

[a] Reason.—(1) “One of the 
guaranties of the authenticity of a 
holographic will is that the same 
should be in its entirety written by 
the testator and signed by him, it 
not being permissible to intrust to 
another person the drafting or ma- 
terial operation of writing it out, 
because in such an event there would 
be lacking the basis for identifying 
the writing and signature of the will 
as those of the testator by compari- 
son with other genuine specimens of 
his handwriting, which is the reason 
for this essential formality, since it 
is easier to forge the signature of the 
testator than the whole text of the 
will.” Fernando v. Villalon, 3 Ph. 
386, 389. (2) But in view of the 
observations in Suiliong v. Chio-Tay- 
san, 12 Ph. 13, it seems; doubtful if 
the provisions of Civ. Code arts 688— 
693 are now in force in the Philip- 
pines. 

15. Civil codes: Arg. art 3673 
(3639) et seq; Belg. art 970; C. R. art 
583 (2); Cuba art 688 et seq; Dom. 
art =970; Hr. ‘art! 970; Ger.) art223t 
(2); Hay. art 779; It. art 912 et seq 
(requiring deposit with a _ notary; 
however); La. Rev. art 1588; Neth. 
art 979; Pan. art 720; Ph. art 688 et 
seq; P. R. § 696 et seq; Que. art 850; 
Rom. art 859; Sp. art 688 et seq; 
Sw. art 505; Fernando v. Villalon, 3 


Ph. 386. See Wills [40 Cyc 996, 1129 
et seq]. 

16. Civil codes: Arg. art 8706 
(3672) (two.witnesses); Belg. art 


981 et seq; Bol. arts 456, 457; Braz. 
arts 1660-1663; Ch. art 1041; Col. art 
T0983. Ce Riivart, $86. 1G1)i> Cuba arts 
716-721; Dom. art 981-et seq; Ec. 
art 1031 et seq; Fr. art 981 et seq; 
Guat. art 784; Hay. art 790 et seq; 


Hond. arts 1027-1032; It. art 799; 
Jap. arts 1078, 1079; La. Rev. arts 
1597-1599; Mex. art 3548 et seq; 


Neth. art 993; Nic. arts 1070-1080; 
Pan. art 748 et seq; Pan. Canal Z. 
art 1098; Per. art 674; Ph. arts 716- 
721; Pe R. § 6855) i‘Port. arts) 1944— 
1947; Que. art 849; Rom. art 868 
et seq; Salv. art 1027 et seq; Sp. arts 
716-721; Ur. art 813 et seq; Ven. art 
862 et seq. 

{a] Roman law.—‘‘The only per- 
son who, in Roman Law, can make 
a valid will without any formality 
whatever, is a soldier on active sery- 
ice (testamentum wmilitis).” Sohm 
Inst. Rom. L. (Ledlie 2d ed) p 575. 

17. Civil codes: Arg. art 3713 
(3679) et seq; Belg. art 988 et seq; 
Braz. arts 1656-1659; Ch. art 1048; 
Col. art 1105; C. R. art 586 (2); Cuba 
arts 722-731; Dom. art 988 et seq; 
Ec. art 1038 et seq; Fr. art 988 et 
seq; Ger. art 2251; Guat. art 785; 
Hay. art 794; Hond. arts 1033-1040; 
It. art 791; Jap. arts 1080, 1081; 
La. Rev. arts 1601-1604; Mex. arts 
3555-3564; Neth. art 994; Nic. arts 
1081-1086; Pan. art 754 et seq; Pan. 
Canal''Zs'art 1106; teervarts 675 eh 
arts 722-731; P. R. § 685; Port. arts 
1948-1960; Que. art 849; Rom. art 
874 et seq; Salv. art 1033 et seq; 
Sp. arts 722-731; Ur. art 817; Ven. 
art 854 et seq. 

18. Civil codes: Cuba art 730; 
Hond. art 1037 (ninety days); Pan. 
art 762; Ph. art 730; Sp. art 730. 
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[§ 306] (dd) Foreign. The citizen of a civil | situations, such as epidemies.75 


law country, executing a testament in a foreign 


jurisdiction, may follow the local 


go before his diplomatic or consular representa- 


tive.19 
[§ 307] (ee) Nuncupative.?° 


danger to life.?? 


other formality.2* The notary 
formalities may also be dispensed 


19. Civil codes: Arg. art 3669 
(3635) et seq; Belg. arts 999, 1000; 
Ch. art 1027 et seq; Col. art 1084 et 
Dom. arts 


seq; Cuba arts 732-736; 

999, 1000; He. art 1017 et seq; Fr. 
arts 999, 1000; Guat. art 789; Hay. 
arts 805, 806; Hond. arts 1011, 1012; 
Jap. art 1086; La. Rev. art 1596; Mex. 
arts 3565-3570; Neth. art 992; Nic. 
arts 1067-1069; Pan. arts 765, 770; 
Pan. Canal Z. art 1084 et seq; Per. 
art. 679; Ph. arts 732-736; PP. R. 
§§ 725, 726; Port. arts 1961-1965, 


Rom. art 885; Salv. art 1021 et seq; 
Sp. arts 732-736; Ur. arts 828, 829. 

20. Anglo-American law see Wills 
40 Cye 1132]. 
VEL E yasunaan Tnstau tea, . SSE. 
Justinian Dig. XXVIII, I, fr 21 pr, 
fr 25; 2 Sherman Rom. L. in Mod. 
World (2d ed., 1922) p 257. 

[a] The original Roman _ testa- 
ment seems to have been exclusively 
so. “Testaments during the primi- 
tive period of the Roman State, were 
executed in the Comitia Calata, that 
is, in the Comitia Curiata, or Par- 
liament of the Patrician Burghers of 
Rome, when. assembled for Private 
Business. This mode of execution 
has been the source of the asser- 
tion, handed down by one genera- 
tion of civilians to another, that 
every Will at one era of Roman his- 
tory was a solemn legislative enact- 
ment. ... The inference seems in- 
evitable, that the cognisance of Wills 
by the Comitia was connected with 
the rights of the Gentiles, and was 
intended to secure them in_ their 
privilege of ultimate’ inheritance. 
The whole apparent anomaly is re- 
moved, if we suppose that a Testa- 
ment could only be made when the 
testator had no gentiles discoverable, 
or when they waived their claims, 
and that every Testament was sub- 
mitted to the General Assembly of 
the Roman Gentes, in order that 
those aggrieved by its dispositions 
might put their veto upon it if they 
pleased, or by allowing it to pass 
might be presumed to have renounced 
their reversion.” Maine Anc. L. pp 
193, 194. { 

22. Civil codes: Bol. art 455 (in 
remote country districts); Ch. art 
1030 et seq; Col. art 1087 et seq; 
Ee. art 1020 et seq; Pan. Canal Z. 
art 1087 et seq; Per. arts 663, 664 
(providing that, in cases of extreme 
urgency, the testator may declare 
his intention before five witnesses at 
least two of whom must be domiciled 
at the place of execution or, if only 
one is, five other witnesses are re- 
quired); Sw. arts 506, 507 (to be 
reduced to writing). 

23. Civil codes: Col: arts 1064, 
1071; La. Rev. art 1581; Pan. Canal 
%. ‘arts 1064, 1071; Ch. art .1008; 
Hond. art 989. See Wills [40 Cyc 
996, 11382]. ign 

[a] California.—‘‘By the civil law, 
wills are divided into solemn and 
privileged; the solemn will is divided 
into the nuncupative or open will, 
and the sealed or written will. The 
privileged will corresponds with what 
is known with us as the noncupative 
will. The will in question belongs to 


In the Koman law 
an oral (nuncupative) testament might be valid.?? 
Some modern codes authorize a verbal testament 
under extraordinary circumstances, 
solemn one is rendered impracticable by imminent 
Others term nuncupative testa- 
ments executed without a notary*® or lacking some 
and 


[§ 308] (3) 


requirements or 


in the common 


blind, deaf and 


as where a 


some other and 


with in perilous 


employees 
notary.*° 


what was known at common law as 
the nuncupative will, because for- 
merly published viva voce; and al- 
though the custom of publication has 
long since ceased, it still retains the 
name, between which and the solemn 
will there is no difference in modern 
times, except that the latter is sealed 
up.and the attestation made on the 
back of the instrument.” Castro v. 
Castro, 6 Cal, 158, 160. 

[b] “he only requisites) (1) for 
the validity of a nuncupative testa- 
ment under private signature, are 
prescribed in articles 1574 and 1575 
of the Code, and among these the 
date and place where it is passed 
are not enumerated. It is expressly 
declared that such testaments are 
Subject to no other formality than 
those declared in those articles; and 
courts can require the observance of 
no others. Reasons have been sug- 
gested why it is important to fix the 
date of the testament, and place 
where it was received. The facts 
may be shown by evidence on the 
probate of the will. The principle 
invoked by the defendants, that a 
will must exhibit, upon its face, the 
evidence that all the formalities re- 
quired for its validity have been 
fulfilled, has no application to nun- 
cupative testaments under private 
signature. Such testaments are not 
required to make full proof of them- 
Selves, and the observance of for- 
malities which do not appear upon 
the face of the will, may be shown 
by testimony dehors the instrument.” 
Sophie v. Duplessis, 2 La. Ann. 724, 
726. (2) “There is no other formality 
in. the execution of a nuncupative 
will by public act, than those enu- 
meéerated. ine Coy Ce elas. be eae LE ey, 
are followed by articles containing 
general provisions which are applica- 
ble alike to all. Among this number 
is article 1591, which declares that 
certain designated persons ‘are abso- 
lutely incapable of being witnesses 
to testaments’—not, to the nuncupa- 
tive testament by public act, alone, 
but to testaments, in general... . 
We think it erroneous to conclude, 
therefrom, that, in order to be valid, 
a nuncupative testament received by 
public act, should circumstantially 


recite full compliance with all the 
formalities that are prescribed in 
that section; on the contrary, we 


think such a testament would be, 
utterly, null and void, if it did recite 
them all. For instance, article 1588 
provides, that the olographie testa- 
ment, ‘in order to be valid, must be 
entirely written, dated and signed by 
the testator.’”’ Murray’s Succ. 41 
La. Ann. 1109, 1115; L216, 7S) 126: 
{c] Formal dictation is not es- 
sential to the validity of a nuncupa- 
tive testament. Reem’s Succ., 115 
La. 102, 38 S 930; Morales’ Succ., 16 
La. Ann. 267; Prendergast v. Pren- 
dergast, 16 La. Ann. 219, 79 AmD 575. 


24 Ch. Civ. Code art 1019 (pro- 
viding for nuncupative execution by 
the blind). 


25..—-Civil codes: Arg. art 3723 
(3689); Cuba art 701; Ger. art 2250; 
Hond. art 1017 et seq; Jap. arts 1076, 


the chief common-law disqualification, 
law generally excludes women, males under age, 


disqualified by erime.”* 
require the witness to be a citizen,?® or at least 
domiciled, at the place of execution and capable of 
understanding the testator’s language; and exclude 


' likewise 


Witnesses**>—(a) Qualifications. 


There are many more grounds for the disqualifica- 
tion of testamentary witnesses in the civil than 


27 


law.*7 Besides interest, which is 


the civil 


dumb, those of unsound mind, or 
Some of the codes further 


relatives of the authenticating 


Codes of French origin omit the dis- 


1077 ;~Panwarty7oo3 bi. art bod i.e 
§) 710; Sp. art: 701; Sw. art S064et 
seq; Ur. art 786. 

“When the testator is in imminent 
danger of death, the will may be exe- 
cuted before five competent witnesses 
without the necessity of a notary, 
according to article 700 of the Civil 
‘Code, and from the record it appears 
that Salomon Ortiz, by reason of the 
illness he was suffering from, was 
‘in danger of death, the contrary not 
having been proven.” Ortiz vy. Pabon, 
65:PY RR, 208; 2a 

[a] Must be written if possible.— 
‘Sections 709 and 711 of the Civil 
Code which we have cited are similar 
to sections 700 and 702 of the Span- 
ish Civil Code, and in construing the 


latter the Supreme Court of Spain 


has held that nuncupative wills made 
while in imminent danger of death 
are null and void although the re- 
quirements of law for their validity 
are complied with, unless it is shown 
that it was impossible to reduce the 
wills to writing. See the judginents 
of the Supreme Court of Spain of 
February 16,,1891,°69 J. GC: 231; and 
November 5, 1902, 94 J. C.. 451, ened 
also Manresa’s Commentaries cn the 
Spanish Civil Code, vol. 5, pp. S571- 
581, edition of 1910.” Oller vy. Sola, 
28 P: R..280, 283. 

26. Anglo-American law see Wills 
[40 Cye 1107]. 


27. Anglo-American law see Wills 
[40 Cye 1109]. 

28. Civil codes: Arg. art 3739 
(3705) et seq; Bol. arts 465, 466 


(omits blind, deaf mutes, and con- 
victs); Braz. art 1650 (omits women 
and convicts); Ch. art 1012; Col. art 
1068 (1-7); C. R. art 589; Cuba art 
681; Ee. art 1002 (females not ex- 
cluded); Ger, art 2237 (omits women, 


‘blind, and deaf mutes); Guat. art 793 


(females not excluded); Hond. art 
991; It, art. 788 (partial); Jap. art 
1074; La. Rev. .art 1591; Mex. art 
3489; Neth. art 991; Nic. art 1029; 


‘Pan. art 713; Pan. Canal Z. art 1068 


Qi); (Per: arty 68ss5 Phiartaioein 
P. R. § 689; Port. art 1966; Que. art 
844 et seq; Salv. art 1007 (also ex- 
cludes fraudulent debtors); Sp. art 
681; Ur. art 809; Ven. art 851; Bele. 
arts 975, 980; Dom. arts 975, 980: 
Fr. arts 975, 980; Hay. art 789. 

[a]. A mere defect of hearing does 
not disqualify. Major v. Esneault, 
laes eANN SD lis 

29. Belg. art 980; Bol. art 465; 
Dom. art 980; Fr. art 980; Hay. art 


(789; Port.;art 1966 (1). 


a. Civil codes: 


Arg. arts 3734— 
3736 (3700-3702); 


Cola. antyy loose 


Cuba art “OSL (ied, IS) ite varia ges 


(partial); Neth. art 991; 
L029; (Pans-sart Tiss. Pan, wcanainece 
art 1068; Per. art 683; Ph. art 681 
(3, 4, 8); P. R. § 639 \(3,.4, 7):)Sp. art 
oe (8, 4, 8); Ur. art 784; Ven. art 


ta] In Louisiana the witness must 
understand the testator’s 
language. Dauterive’s Succ., 89 La. 
Ann. 1092, 3 S 341. 

{b] The original Code Napoleon 
required the witness to be a “Repub- 
lican.” Art 980. ; 


Nic. art 


For later cases, developments and changeg in the law see cumulative Annotations, same title, page and note number, 


§§ 308-310] 


qualification of sex but forbid spouses to witness 
Literacy is required of witnesses 


the same will.#1 
to a sealed or mystic testament.*? 
[§ 309] (b) Number. 


two are required.*® 


some jurisdictions.*§ 


[§ 310] d. Institution of Heir—(1) Generally. 


31. Civil codes: Belg. art 980; 
Dom. art 980; Fr. art 980. 

82. Civil codes: Ch. art 1022; Col. 
art 1079; Ec. art 1012; Pan. Canal Z. 
are LOUoe Saly.tsart. LOV6Gy) Are. tant 
3699 (3665). 

3 2 Gaius Inst. p 119;’ Justinian 
ANSt.2 UD, XS Soi 4 : Lobingier Ev. Rom. 
LL. (2d ed, 1933)’ p31'7:0) 

— Pie. preetors doubtless obtained 
the number seven (witnesses) by 
adding together all the persons who 
must be present to make a will by 
mancipatio: namely five witnesses, 
a libripens, and a familie emptor.” 
2 Sherman Rom. L. in Mod. World 
(2d ed, 1922) p 256 note 178. 

34. Some codes retain that num- 
ber for sealed or mystic testaments. 
Civil codes: Bol. art 446 [compare 
art 454 requiring seven outside wit- 
nesses if five cannot be obtained 
from the vicinity]; Guat. art 785 
(1); Per. art 667 (1); Salv. art 1015. 
In some codes, moreover, five wit- 
nesses are still necessary. Civil 
codes: Bol. art 453 (three with offi- 
cer); Braz. arts 1632 (1), 1638 (IV), 
1645 (11); Port. art 1912. 

[a] In Louisiana (1) three suffice 
tor the mystic testament (Rev. Civ. 
Code art 1548) (2) but five are re- 
-quired for the nuncupative by pri- 
vate act or seven if they are non- 
residents (Rev. Civ. Code art 581), 

35. Civil codes: Arg. art 3688 
(3654) [at least one of the three must 
be able to sign for the others under 
art 3692 (3658)]; Bol. art 453 (five 
are necessary or three with officer); 
Ch. art 1014 (five if no officer); Col. 


art) L070; Ce. Re sant? 583) (1)_. (four 
without officer if holographic; six 
otherwise); Cuba art 694; Ee. art 
1004; Guat. art 772 (1); Hond. art 


993; La. Rev. Civ. Code arts 1578 
(requiring five if they are nonresi- 
dents), 1584; Mex. lib IV tit III 
art 3499; Nic. art 1035; Pan. art 726; 
Pan, Canal Z. art 1070; Per. art 658 
(1); Ph. art 694 [Code Civ. Proc. art 
6ISicte een. OS FOS Salva. art 1:00/9); 
Sp. art 694; Ur. art 793; Ven. art 840 
(five if without officer). 

[a] Early California rule.—‘By 
the provisions of the Mexican law on 
this subject, the will may be exe- 
cuted before a Notary Public and 
three witnesses; if a Notary cannot 
be had, before five witnesses; and if 
five witnesses cannot be had, three 
will be sufficient. The pleadings in 
this case admit that there were three 
legal witnesses, although it appeared 
upon the trial that one of them was 
incompetent. This is immaterial, as 
it is shown from the testimony of 
various witnesses that two were suffi- 
cient under the customs existing in 


California.’ Castro v. Castro, 6 Cal. 
158, 160. 

86. 2Civili codes:+) Belg: )- art.» 971 
{same as France); Dom. art 971 
(same as France); Fr. art 971 (re- 
quiring four, however, if there is 


but one notary); Ger. art 2233 (be- 
sides two notaries or a judgment reg- 
istrar); Hay. art 780 (same as 
E'rance);| It. art... 77 (same as 
France); Jap. arts 1069, 1070; Neth. 
art 985; Que. art 843; Rom. art 860; 
Sw. arts 499, 501. 

[a] In Costa Rica two witnesses 
suffice for a holographie will exe- 
cuted before an officer. Civ. Code 
art 583 (1). 

[b] In a majority of the Ameri- 


The Roman law required 
seven witnesses to a testament,®? but in the mod- 
ern civil law these have been generally? reduced, 
as regards the ordinary, open testament, to three 
besides the notary ;*° and in some jurisdictions only 
The sealed or mystic testa- 
ment usually requires five or more,** but less in 


MODERN CIVIL LAW 


succeeding 
carried out.2® 
is required.*? 


common, 


[40 C.J.] 1465 


The institution of an heir is no longer essential 
to the validity of a civil law will, the legal heir 
after 
Not even use of the word ‘‘heir’’ 
Heirs 
tion of shares take equally.*+ 
children, instituted as heirs, take simultaneously 
and not successively.*? 
ceed under the civil, 
law*® include unbegotten, abortive, and 


the testamentary bequests are 


instituted without designa- 
A party and his 


Those disqualified to suc- 
as distinguished from the 


unborn children,#* those declared unworthy,* the 


can states also two witnesses suffice. 
See Wills [40 Cyc 1108]. 

37. -Civil codes: Arg. art 3700 
(3666); Bol. art 446 (seven); Braz. 
ALteless.- (EV) Chew arts 1020s Cot 
art 1078; Cuba -art 707; Dom. art 
976 (six); Ec. art 1011; Fr. art 976 
(six); Guat. art 777 (1) (seven); 
Hay. art 785; Hond. art 1001 (2); 
Nic Sart 1056) (2)sseanetCanal Ze art 
1078; Per. art 667 (1) (seven); Ph. 
artalOgiCicee. ce St 6Gk2); tert. 
art 1921; Rom. art 864; Salv. art 1015 
(seven); Sp. art 707 (2): Ur. art 801 
(three of the five must sign); Ven. 
art 845. 

38. Civil codes: La. Rev. art 1584 
(three) [but see art 1650]; Mex. art 
3509 (three) [if testator is a deaf 


mute, five are required under art 
3516]; Neth. art 987 (fourd; Pan. 
art 739 (2) (three); Betg. art 976 


as amended by Law of Deo 16, 1922 
(two notaries or one with two wit- 
nesses); It. art 783 (four). 

[a] Formerly in Louisiana five 
were required. Fruge v. La Case, 1 
Mart. N. S. (La.) 488, 492, 4938 (‘it 
seems apparent, that the testatrix or 
her advisers, thought that Debaillon, 
being a justice of the peace, a mys- 
tic. will might be made before him 
and four witnesses, as if he had been 
a notary. Admitting that the wit- 
nesses, who subscribe on the en- 
velope of an intended mystic will, 
without the intervention of a notary, 
are to be considered as subscribers 
to the enclosed will, there would not 
be any necessity of the intervention 
of this officer in a mystic will; for 
then the will would necessarily be 
supported, as a nuncupative will un- 
der private signature. And when the 
will is ordered to be executed, it is 
of no kind of importance whether it 
be so aS a mystic will, or otherwise. 
The distinction, between the differ- 
ent kinds of wills, is of no conse- 
quence, except in order to regulate 
the probate. ... The testimony shows 
that it would have been not only 
possible, but extremely easy and con- 
venient, to have procured the five 
witnesses whom the law requires, if 
the parties had been apprised of the 
imperious necessity of procuring 
them. ... But the law, being satis- 
fied with that number, only in case 
a greater number cannot be procured, 
required a resort to the means by 
which witnesses can be procured: i.e. 
by sending for the required number, 
when this is possible, or at least 
not very inconvenient’). 

39. Civil codes: Arg. art 3744 
(3710); Bol. art 486; Cuba art 764; 
Guat. art 826; La. Rev. art 1570; 
Pan. art 779; Per. art) 723; Ph. art 
764; P. R. 
829. 

“In 
Code is clear and precise. It imposes 
upon every testator the obligation 
to designate the heirs in a manner 
which will leave no room for doubt. 
Nevertheless, in case of failure to 
expressly designate the heirs in some 
manner, it is to be presumed that 
the testator left it to the law to 
make this designation by calling the 
lawful heirs to the suecession, but 
in any case the other dispositions 
of the will of the testator should 
be respected, subject to the limita- 
tions established by law. Section 
752 of the Civil Code.” Rivera v. 


§ 752; Sp. art 764; Ur. art! 


watters of succession the Civil | 


attesting officer, witnesses, amanuensis, and their 


Rivera, 31 P. R. 280, 282. ‘‘The pri- 
mary object of the Roman will was 
the appointment of an heres. Such 
an appointment was essential to its 
validity. The primary object of the 
English will is the disposition of 
property. The will is valid even 
though no executor be appointed.’’ 
Williams Inst. Justinian Illustrated 
by Eng. L. (2d ed, 1893) p 119. 

40. Civil codes: Cuba art 668; Ger. 
art 2087; Pan. art 700; Per. art 1233 
Beart 668; Pees § 676; Sp. art 668. 

[a] Omission of heir.—-“Section 
802 of the Civil Code plainly pro- 
vides that the omission of any or of 
all the lawful heirs in the right line, 
whether they be living at the time 
of the execution of the will or 
whether they are born after the death 
of the testator, shall annul the’ in- 
stitution of an heir, but trusts and 
betterments shall be valid when they 
are not inofficious. In conformity 
with that provision, the designation 
by Dr. Juan Dionisio Iturrino of 
the defendant as his sole heir to the 
exclusion of the plaintiff, who is his 
acknowledged natural son, is void, 
but the validity of the betterments 
and legacies made in the said will 
should be sustained.’ Iturrino v. 
Iturrino, 24 P. R. 439, 447. 


41. Civil codes: Arg. art 3755 
C3721) 5. TBrazeractiode7 ip. Ci Rgcart 
597; Cuba (art; }765; | Ger.vart 2094; 
Guat: arts °823¢ 831357 1Per) sartet 265 
Phy tart) 765%) Ps Riss avwose spe ant 
765; Ur. art 855. 

42. Civil codes: Cuba art 1771; 


Phe art 7715) PVR sini os ioe eure adele 


43. See Wills [40 Cye et seq]. 

44, Civil codes: Arg. art 3324 
(3290); Belg. art 725; Bol. art 485; 
Braz. arts 1717, 1718; Cuba art 745 


G)3 Dom, arte725;2h ra artuy 2bui bay. 
art, 586 (1, 2); Hond. art 94 (1)3 
It. art 724;-La. Rev. arts 955-957; 
Mex. art (32395) Neth? art!) 833i) (Ph. 
art-745 (1); BP. R. §) 735: (1)5 Que. art 
608; Rom. art 654; Sp. art 745 (1); 
Ur. art 835 (1); Ven. art 828 (au- 


thorizing unbegotten testamentary 
heirs). 
45. See infra this note. 


[a] They include: First, those 
convicted of an attempt on the life 
of the testator, his spouse, descend- 
ants or ascendants; second, false ac- 
cusers of a Serious crime by the tes- 
tator; third, adults failing to report 
the testator’s violent death. Civil 
codes: Arg. arts 3325 (3291)-3327 
(3293); Belg. art 727; Braz art 1595 
(I, II); Cuba art 756 (2-4); Dom. art 
727; Fr. art 727; Hay. art 588; Honda. 
art 946; It. art 725 (1, 2); La. Rev. 


arts 966, 967; Mex. art 3291; Neth 
art 885; Nie. art 988 (1); Ph. art 
756 (2-4); P. R. § 744 (2-4); ue. 
art M60 > Rom. “aEtli656;) Sp. Partie 
(2-4); Ur. art 842. (1, 3, 4); Ven. 
art 802 (1, 2). Some of the codes 


add the following: First, parents who 
have abandoned their children or 
prostituted or attempted to violate 
their daughters; second, one con- 
victed of adultery with testator’s 
wife or husband; third, one who by 
threats, force, or fraud caused or 
prevented the execution, alteration, 
or revocation of a will; fourth, one 
who forges, conceals, or changes a 
subsequent will. Civil codes: Arg. 
arts 3328 (3294), 3330 (3296); Braz. 
art 1595 (III) [compare art 1719 
(111) ]; C.~-R. art 592 (4) (partial); 
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relatives,#® and, under some codes, the spiritual and 
medical ministrants at the last illness, and their 


relatives.** 


[§ 311] (2) Necessary or ‘‘Forced’’ Heirs are 
ascendants, descendants, and surviving spouse, for 
whom the law reserves a definite portion—called 
the ‘‘legitime’’—of the testator’s property, free 
The share varies from a half 


from disposition.*® 
to three fourths according to the 


[§ 312] e. Legata (Sp. and Port. Legados; Fr. 
Legs; It. Legati)—-(1) Nature. ‘‘A Roman legatee, 
unlike a Roman heir,’’? says Sherman, ‘‘was not 
a continuator of the personality of the decedent.’’>° 


As expressed in the modern codes 


Cuba art’ 756° (1; 5-7); Hond. art 
946; Mex: art! 3291; Nic. art’ 988 
C2; HOD Phar t W756 Gs H5=7) sees 


§ 744 (1, 5-7); Sp. art 756 (1, 5-7). 

{b] Condonation by the testator, 
with knowledge, in a public instru- 
ment, eliminates these grounds of 
disqualification. Civil codes: Cuba 
art. 7575 Mex. arts :3293,! 32945: Ph. 
are Tots. (R08) 745; "SpiMarts 757, 
842; Ven. art 803. Compare La. Rev. 
art 975. 

46. Civil codes: Braz. art 1719; 
GR iant 25921) () > (Guat arti 181 1 
(6) (officer and relatives only); Per. 
art 709 (8) (officer and relatives); 
Ur. art 840. 

47. Civil codes: C. R. art 592 (3); 
Guat. art 811 (2, 3, 5); Per. art 709 
C2035 406, 87) Ure art 183905 (con= 


[a] In Costa Rica the tutor or in- 
structor of a minor is disqualified tc 
be his heir. Civ. Code art 592 (1, 2). 


{b] In Peru members of religious 
orders cannot be heirs. Civ. Code 
art 709 (6). 

{c] The soul of the testator can- 
not be his heir. Civil codes: Guat. 
art 811 (4); Per. art 709 (5). 

' 48. Civil codes: Arg. art 38625 


(3591) et seq; Belg. art 913 et seq; 
Braz. arts 1721-1724; Ch. art 1181 
et, SegsmCols varthwi239tet. seas CuiRs 
art 595; Cuba art 806 et sea; Dom. 
art 913 et seq; Ee. arts 1157, 1171 
et seq; Fr. art 913 et seq; Ger. art 
2303 et seq; Guat. art 815 et seq; 
Hay. arts 741, 742; It. art 805 et 
seq; Jap. art 1130 et seq; La. Rev. 
art 1493 et seq; Mex. art 3324 et seq: 
Neth. art 960 et seq; Per. art 713; 
Ph. art 806 et seq; Salv. art 1141 
et seq (Support); Sp. art 806 et seq; 
Sw. arts 470, 471; P. R. Act of March 
9, 1905; Ur. arts 870, 884 et seq; Ven. 
art 868 et seq: P. R. § 794 et seq; 
Rom. art 841 et seq; Sentence Supr. 
Trib. March 6, 1891. And see cases 
18 C. J. p 826; 40 Cyc 1058 notes 4, 5. 

“The fact is that the equivaient of 
the term ‘heredero forzoso’ is not 
given in the English text as ‘forced 


heir’ but as ‘heir at law’ or ‘here- 
dero legitimo,’ and as we have re- 
peatedly held that in case of 
conflict between the English and 


Spanish texts of a statute the former 
must prevail because it is the one 
signed by the Governor, the right 
of an heir at law to apply for the 
judicial administration of his dece- 
dent’s estate must be admitted.” 
Sabater v. Escudero, 23 P. R. 794, 
Gott “We are in complete accord 
with the appellants that the tes- 
tator cannot encumber the legal por- 
tions of his children. The law so 
provided and still provides, and ju- 
risprudence has recognized and ap- 
plied this provision. Law XI, Title 
IV, Partida VI; article 813 of the 
Spanish Civil Code; section 801 of 
the Revised Civil Code; section 4 
of the Act to amend sections 795, 
etc., of the Civil Code, approved 
March 9, 1905. ‘Children shall re- 
ceive both their paternal and ma- 
ternal legal portions free, unencum- 
bered, and unconditionally.’ Judg- 
ment of the Supreme Court of Spain 
of June 27, 1857. ‘In cases of heirs- 
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one. 
Legata, 


heir.?® 


which have pre- 


at-law their legal portions cannot be 
encumbered in any way.’ Judgment 
of the Supreme Court of Spain of 
April 17, 1885.” Rosaly v. Ponce 
Registrar of Property, 22 P. R. 38, 
4 


0. 

[a] In Nicaragua ‘‘there are no 
forced heirs.’”’ Civ. Code art 976. 

[b] Degitime has been abolished 
in: (1) Quebec. Civ. Code art 775. 
(2) Texas. Act of 1856. See Wills 
[40 Cyc 1058]. 

{[c] An acknowledged natural child 
is the forced heir “of one who dies 
without legitimate ascendants or 
descendants.” Ramirez v. Gmur, 42 
ro 855; Escuin ‘v. Escuin, 11 Ph. 

{[d] A natural parent is not a 
“forced heir’ of a deceased illegiti- 
mate child. Wood v. January, 15 La. 
Ann. 516. 


49. Civil codes: Belg. art 913; 
Braz. art 1721. And see citations 
supra note 48. 

[a] Mother’s portion of the 


legitime is one third where her son 
leaves oniy a brother and _ sisters. 
Jacob’s Succ., 104 La. 447, 29 S 241. 

[b] Manner of determining the 
legitime see Jap. Civ. Code art 1132; 
Desina’s Succ., 123 La. 468, 49 S 23; 
Dean’s Succ., 33 La. Ann. 867. 

[c] Beservation.—(1) An ascend- 
ant who inherits from his descendant 
property acquired gratuitously from 
another ascendant, brother or sister, 
must reserve for the benefit of rela- 
tives within the third degree of the 
line from which the property came, 
so much as was acquired by opera- 
tion of law; and the = surviving 
spouse, upon contracting a second 
marriage, must reserve for the de- 
scendants of the former one all 
property acquired gratuitously from 
the former spouse. Civil codes: Cuba 
arts 811 et seq, 968 et seq; Ph. arts 
811 et seq, 968 et seq; P. R. § 935 
et seq; Sp. arts 811 et seq. 968 et 
seq; Sw. art 471; Ur. art 887; Ven. 
art 869. (2) ‘The provisions of ar- 
ticle 970 are elementary and it can- 
not be doubted that the obligation 
to reserve property ceases when the 
right is waived by the person in 
whose favor it is created, provided 
that he is of age and makes the 
waiver voluntarily; or when things 
are involved which the children of 
the first marriage left to the surviv- 
ing parent knowing that he or she 
had contracted a second marriage, 
for the law presumes that the child 
so acting toward his parent shows 
his desire that the person favored 
with such inheritance shall enjoy 
and dispose of the property as he 
may deem best without considering 
the person or line from which the 
property proceeds. Molinary  v. 
Marin, 26 P. R. 181, 187.” 3 Bonel 
y Sanchez, Sp. Civ. Code p 681. 
(3) “As the obligation to reserve 
established by sections 935 and 936 
of the Civil Code is a special obli- 
gation, inasmuch as it affects only 
the widower or widow who may 
contract a second marriage, whereas 
the lineal reservation referred to in 
section 799 affects any ascendant 
found in the conditions therein de- 
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served this Roman conception, an heir succeeds 
by universal title; a legatee under a particular 


in other words, were and are testa- 
mentary gifts to others than the heir, but which 
the latter is bound to effectuate.°” 

The object of the legatum must be a subject of 
commerce,®* but it may be incorporeal,®* subse- 
quently existing,°® and may require the rendering 
of service.®® The qualifications of a legatee are gen- 
erally the same as those of an heir.®” I 
heirs are liable according to their proportionate 
share unless otherwise specified.®® 
deliver the object bequeathed, with its accessories, 


All the 


The heir must 


scribed, it is manifest that an action 
like the present one for the fulfil- 
ment of the obligation to reserve 
property to which it is believed José 
Veray Llamas was subject as the 
surviving spouse of Isabel Marxuach, 
should be governed by sections 935 
and 936 of the Civil.Code and not by 
section 799, even admitting that this 
section was not repealed when the 
obligation to reserve, if any there 
were, arose prior to March 8, 1906, 
when the said section was repealed.” 
Molinary v. Marin, 26 P. R. 181, 
185 


o. 

{d] Nature of the reservation re- 
quired by Civ. Code art 811 is dis- 
cussed in Florentino v. Florentino, 
40 Ph. 480. 

50. 2 Sherman Rom. L. in Mod. 
World (2d ed, 1922) p 272. 

51. Civil codes: Ch. art 951; Col. 
art. 1008; C.. .R., art’ 596; Cuba art 
660; Ec. arts 1087, 1094; Fr. arts 
1002, 1014; La. Rev. art 1605 et sea; 
Nic. arts 1108, 1114; Pan. Canal Z. 
art 1008; Ph. art 660; P. R. § 668; 


Que. art 873; Salv. arts 1078, 1083; 
Sp. art 660; Ven. art 883 (the term 


“asignatarios” is sometimes used 
for both). 
[a] Heirs and legatees.—‘‘The dis- 


tinction between the two is con- 
stantly maintained throughout the 
Code, and their rights and obligations 
differ materially ([Civ. Code] Arts. 
660, 668, 768, 790, 858, 891, 1003). 
Del Rosario v. Del Rosario, 2 Ph. 
321, 327 (per Willard, J.). 

Anglo-American law of legacies 
see Wills [40 Cyc 1869]. 

52. See supra note 51. Legacy ex- 
amined found not to be conditional. 
Joc-Soy v. Vano, 8 Ph. 119. 

53. Civil codes: Ch. art 1105; Col. 
art 1163; ‘Cuba (art., 8655 . He. art 
1095; Hond. art 1088; Mex. art 3361; 
Nic. ‘cart: .1115;50Pans) Canal. ¢Z. art 
1163; Phi art.865; PB. RK. ($839 Port 
art 1811 (2); Sp. art 865; Arg. art 
8785 (3751). 

[a] A legacy of “the residue of 
my property of every description” 
is a universal one. Burnside’s Succ., 
35 La. Ann. 708. See Thomas v. 
Blair, 111 La. 678,.35 S 811. 

54. Civil codes: Ch. art 1127; Col. 


art 11853) Bans Canal )Ziart flush 
Ur. art 912, 
[a] In Peru legacies in the form 


of fidei commissa are void. Civ. Code 
art 773. 

55. Civil codes: Ch. art 1113; Col. 
art 1171; Ec. art 1103; Nic. art 1115; 
Salv. art 1091; Arg. art 3785 (3751); 
Hond. art 1095; Ur. art 913 


56. Mex. Civ. Code arts 3351, 3356. 
57. Civil codes: Guat. art 867: 
ee arts 3348, 33849; Per. art 
58. Civil codes: Arg. arts 3810 


(3776), 3832 (8798); Belg. art 1017; 
Che) art: (1098: Col. arte idb565q 6 Fie 
art 597; Cuba art 859; Dom. art 1017; 
Fr. art 1017; Hay. art 823; La. Rev. 
art 1633; Neth. art 1009; Nic. arts 
1134 (providing also that the liability 
is solidary where the subject mat- 
ter is indivisible), 1154; Pan. art 
819; Pan. Canal Z. art 1156; Ph. art 
859; P. R. § 835; Rom. art 902; Sp. 
art 859. 


a 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, — 
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and not merely its value.5® Under 


Jegatum of another’s property is void, regardless 
of whether the testator knew that it was not his.®° 
Others authorize such a bequest and require the 
heir to procure the property from the owner or 
pay the legatee its value,®t unless the testator 
did not know that the object was another’s.*2 A few 
authorize the legacy if the testator knew that the 
object was not his and it so appears in the testa- 
Even if the object bequeathed belongs to 
the heir or another legatee, their acceptance of the 
succession binds them to deliver it.®4 
is indeterminate, the heir has a certain discretion as 
to quality.°° A legatum to a creditor is not charge- 
able against the claim unless, and only to the extent 
Loss of the object 
extinguishes the obligation to pay the legatum,” 
as does also its transformation or alienation.*®* 

{§ 313] (2) Acceptance. A legatum may charge 
the legatee, as well as the heir, with other legata; 


ment.® 


that, the testator prescribes.** 


59. Civil codes: Belg. art 1018; 
Bol. art 591; Cuba art 886; Dom, art 
1018; Fr. art 1018; Hay. art 824; 
Hond. art 1100; La. Rev. art 1636; 
Mex. art 3430 et seq; Neth. art 1010; 


Pan, art 846; Ph. art 886; P. R. 
$ 860; Rom. art 908; Sp. art 886; 
Ur. art 914. 

60. Civil codes: Arg. art 3786 


(8752); Belg. art 1021; Dom. art 1021; 
Fr. art.1021; Hay. art 827; La. Rev. 
art 1639; Neth. art 1013; Nic. art] 
1116; Que. art 881 (unless it appears} 
to have been the testator’s intention 
to require ‘procurement of the ob- 
ject); Rom. art 907. 

61. Civil codes: Ch. arts 1106, 
1107; Col. ‘arts 1164, (1165; Cuba art 
861; Ec. art 1096; Hond. art 1089; 
Jap. art 1099; Mex. art 3395; Pan. 
art 821; Pan. Canal Z. arts 1164, 
AGore Pert sart 3776; SPh. tart: s86ls 
Hor § 887; Salv. art 1085; Sp. art 


861. 

62. Civil codes: Cuba art 862; Fr. 
art 1021; La. Rev. art 1639; Mex. arts 
3394,—- 3397,-3398; Pan. art 822; Ph. 
art 862; .P. R. § 838; Port. art 1801; 
Sp. art 862; Ur. art 891. 

63. Civil codes: Ch. art 1107; Col. 
art lle Lt. art 837+ Pane CanalrZi 


oie edie Hond. art 1090; Jap. art 
1098. 
64. Civil codes: Cuba art 863; 


Mex. art 3393; Pan. art 823; Ph. art 
863; Sp. art 868; Ven. art 892. 

65. Civil codes: Arg. art 3790 
(3756); Belg. art 1022; Bol. art 594; 
CGhniiartetl44: Col art. 11723 CuR.cart 


609; Cuba art 875; Fr. art 1022; Guat. 
art 871; Hay. art 828; Hond. art 
1096; La. Rev. art 1640; Mex. art 


3365 et seq; Neth. art 1016; Nic. art 
12194" Pan... art 835; °Pan. Canal! Z.: 
arelr172: Per. art 178; Ph. -art-8%5; 
Pi-R. § 849; Sp: art’ 875; Dom. art 
1022; Rom, art 908. 

66. Civil codes: Arg. art 3821 
(3787); Belg. art 1023; Bol. art 596; 


Braz. art 1686; °Ch. art 1131; Col. 
are 1189 Ge Re art 59935 Cuba art 
873; \ ‘Dom. art -1023;4Rr. art 1023; 


Guat. art 874; Hay. art 829; La. Rev. 
art 1641; Mex. art 3387; Neth. art 
1018; Nic. art 1143; Pan. art 832; 
Pan. Canal Z. art 1189; Ph. art 873; 
P. R. § 847; Port. art 1820; Que. art 
890; Sp. art 873; Ur. art 918. 

67. Civil codes: Ch. art 1135; Col. 
art 1193; Cuba art 869 (3); Hond. art 
1117; La. Rev. art 1643; Mex. arts 
3363, 933864; Pan. art’ 828-:(3); Pan. 
Canal Z. art 1193; Ph. art 869 (3); 
P. R. § 848 (3); Port. art 1811 (4); 
Sp. art 869 (3); Ur. art 946. 

68. Civil codes: Ch. art 1135; Col. 
art 1193; Cuba art 869 (1, 2); Hond. 
art 1117; Mex. arts 3362, 3364; 
Ban?) art? .828) (Gl, 22) 8. Ph. art 869. 1¢1) 
2)3'°P.\ Re $'843 €1, 2); Port. art 1811 
Cie op esp, arte 869) (16:2) se Ur, fart 
946. 

69. Civil codes: Cuba art 858; 
Mex. art 3353; Pan. art 818; Ph. art 
858; P. R. § 834; Sp. art 858; Esk- 


MODERN CIVIL LAW 


some codes, the 


If the object | 


ridge v.. Farrar, 30 La. Ann. 718; 
Milne’s Succ., 2 Rob. (La.) 382. 
70... Civil. “codes; “Arg. art “3838 


(3804); Cuba arts 888-890; Guat. arts 
875, 876; Pan. arts 848-850; Per. 
782, 783; Ph. arts 888-890; 
§§ 862-864; Sp. arts 888- 


Legatee’s creditors may accept 
Nic. Civ. 


{a] 
for him even if he rejects. 
Code art 1164. 

71. Civil codes: Guat. arts’ 875, 
876; Per. arts -782, 783. 

72. Civil codes: Cuba art 889; 
Mex. arts 3415, 3416; Nic. art 1163; 
Pan, Jart)/849:;* Ph. -art °889;: P:7eR. 
§ 863; Port. art 1813; Sp. art 889; 
Ur. art 944, 

73. Civil codes: Cuba art 890; 
Mex. art 3418 [under art 8417, the 
legatee may accept the less onerous]; 
Pan. art 850; Ph. art 890; P. R. § 864; 
pee art 1813; Sp. art 890; Ur. art 

74 Civil codes: Mex. arts 3409, 
3414; Nic. art 1161 (generally); Ur. 
art 922; Ven. arts 928, 929. 

75. Civil codes: Belg. art 1014; 
Cuba arts 881-883; Dom. art 1014; 
Fr. art 1014; Hay. art 820; La. Rev. 
art 1626; Neth.-art 1005; Pan. arts 
841-843; Ph. arts 881-883; P. R. §§ 
855-857; Rom. art 899; Sp. arts 881- 
883; Ur. art 936; Ven. art 916; Chin- 
gen v. Arguelles, 7 Ph. 296. 

76. “Civil / codes:o7Bol.t art, (593% 
Cuba art 868; Ec. art 1115; Guat. art 
882; It:-art 878; :Mex. art 3372; Pan. 
art 827 (unless the contrary is ex- 
pressed); Per. art 789; Ph. art 868; 
PocR. § 842; Salv.iart 1102; Sp. ‘art 
Ven. ‘art 932; Hond. art 


Civil codes: Belg. art 1020; 
Dom. art 1020; Fr. art 1020; Hay. art 
826; La. Rev. art 1638; Neth. art 1012; 
Que. art 889; Rom. art 905. 

“The articles of our code like those 
corresponding in-the Napoleon Code 
seem to exhibit some conflict. The 
articles, 1688, 1440, 1441, 1442 and 
1444 all tend to pass the property to 
the special legatee subject to the 
mortgage, that is the executor, heir 
or universal legatee, is to deliver the 
immovable in the condition it is when 
the testator’s death occurs, and is not 
bound to discharge the mortgage 
debt. It is the explicit declaration 
of the first of these articles that, if 
prior to the testament or subse- 
quently, the testator mortgages the 
subject of the special legacy, whether 
for his own or for the debt of an- 
other, the heir or universal legatee 
or executor is not bound to discharge 
the incumbrance, unless required by 
an express disposition of the testator. 
This article is found in that part of 
the Code that treats of particular 
legacies, the rights of the legatee and 
the obligations of the executor and 
heirs of the testator, with respect to 
the legacy. Under one of the subdi- 
visions of the rubric of the Code, ‘of 


[40 C.J.] 1467 


and, although the former is liable only to the 
extent of his legatum,®®? he has the option to re- 
ject or accept it.7° 
but, under some codes, rejection must be express.7? 
The legatee cannot accept part and reject the rest; 
but if he dies before acceptance one of his heirs 
may accept and another reject.”? 
not reject an onerous legatum and accept another, 
but if he is also an heir he may reject or accept 
legatum and inheritance.’? 

Election as between alternative legacies belongs 
to the heir, unless expressly conceded to the legatee, 
and, once exercised, is irrevocable."* 

[§ 314] (8) Effect. 
tional, vests, at the testator’s death, in the legatee 
and is transmitted to his heirs.7> 
however, subject to any right of usufruct, use, 
or habitation, or other burden;7® and the codes of 
French origin do not require the heir to free the 
property of such encumbrances."* 


Acceptance may be implied; 


The legatee can- 


The legatum, if uncondi- 


The legatee takes, 


But under those 


the payment of the debts of the suc- 
cession,’ the four articles, 1440 to 
1444, declare the liability of the par- 
ticular legatee to the hypothecary ac- 
tion of the creditor holding the mort- 
gage on the property bequeathed, re- 
serving to the legatee the right to 
abandon. If abandoned, there shall 
be no recourse of the legatee on the 
heir, for it is declared the legatee 
received the property subject to the 
incumbrance with which it is 
charged; if, on the contrary, the heir 
pays the mortgage, he shall recover 
from the special legatee for disen- 
gaging the thing bequeathed, which 
he was not obliged to do; and finally, 
if the mortgage was granted by the 
testator for the debt of a third per- 
son, in that case the articles confer 
on the legatee the right to recover 
from the third person the same as if 
the testator could if he had made that 
payment. The articles 1441 to 1444 
were additions to the Code of 1825. 
The jurists who reported the code of 
1825 thought these four articles, 1441 
to 1444, essential to settle the doubt 
they conceived to exist as to the non- 
liability of the heirs for the mort- 
gage debt on the property specially 
bequeathed. That doubt they con- 
ceived to arise from Art. 226 of the 
Code of 1808 declaring the particular 
legatee paying the mortgage debt, 
should be subrogated to the creditor’s 
rights against the heir. The jurists 
advised the suppression of that arti- 
ele. But notwithstanding the recom- 
mendation the article found its way 
into the code of 1825 as Art. 1383, now 
1434, of the Revised Code. Along 
with it, however, are the Arts. 
1441 to 1444. It may well be that the 
insertion of these four consecutive 
articles, all distinctly affirming the 
liability of the special legatee, or at 
least of the property bequeathed for 
the mortgage debt, was deemed en- 
tirely sufficient to preclude any fu- 
ture doubt on that point. In that 
opinion we concur. The added arti- 
cles are couched in the plainest lan- 
guage. They affirm the liability of 
the property the subject of the 
special legacy, for the mortgage debt 
resting on it. They expressly deny 
any such liability of the heir, and 
if he is compelled to pay, gives him 
an action to recover from the special 
legatee. This language, enough in 
itself, is aided by the light we have 
of the purpose of the additions to the 
code. The jurists of 1825 had reason 
to suggest the divergent views of the 
French commentators on the articles 
in the Napoleon Code on the subject. 
Art. 1020 of that Code, corresponding 
with 163 of our Code, announced that 
the particular legatee was bound to 
pay the mortgaged debt on the thing 
bequeathed, unless the testator di- 
rected otherwise. But Art. 874 of the 
Napoleon Code, like our Art. 1434, 
subrogated the legatee, who paid to 


1468 [40 C.J.] 


of Spanish origin the heir is liable for any debt 
secured by lien on the subject of the legatum, and 
if the legatee pays it he may recover it from the 
If the entire estate is distributed in 1egata, 
its debts and liabilities are chargeable to the 
legatees in proportion to their shares, if the testator 
If 
not sufficient for all the legacies, they are paid [§ 
(1) Remunerative,*° (2) 
(3) those made preferential by 
the testator, (4) for support,*t (5) for education,*” 


heir.7® 


has not directed otherwise.’® 


in the following order: 
specific objects, 


(6) all others pro rata.®* 
[§ 315] f. Interpretation. 


the creditor rights against the heir. 
In favor of the liability of the heir 
were Marcade, 4th Vol. 95; Toullier, 
5th Vol. 538; Chabot and Laurent may 
be added, 14th Vol. 97. The jurists 
were impressed with the better opin- 
jon as they esteemed it, that unless 
charged by the testator there was no 
such liability of the heir as implied 
in Art. 874 of the Napoleon Code. 
The discussion by some of the 
French jurists reconciles the seeming 
conflict between the articles of the 
Napoleon Code, by supposing that the 
Art. 874, corresponding with our Art. 
1434, applies only to general mort- 
gages. If the special legatee pays the 
mortgage bearing on all the property 
of the succession, there is in the sub- 
rogation against the heir conferred 
in that case no inconsistency with the 
article that burdens only the property 
specially mortgaged with the mort- 
gage upon it. ... There is still an- 
other view cited from Gilbert, sug- 
gested in Paillet Manuel de droit 
Francais. Notes on Arts. 1020 and 
874. We think that even under the 
articles in the Napoleon Code, and 
those in our Code before the additions 
of 1825, admitted of full effect on the 
familiar rule of interpretation that 
assigns to each its scope and gives 
effect to all. The discussion with us 
however must be deemed closed. If 
Arts. 1441 to 1444 of our Code had 
been in the Code Napoleon, it is not 
conceivable that the discussion of the 
French commentators could have ever 
occurred. As the Code now stands, 
there can be, in our view, no doubt 
the heir or executor is not bound to 
pay the mortgage debt on the prop- 
erty the subject of the special legacy, 
unless required by the will. There is 
in this case no such requirement. It 
is to be observed that our jurispru- 
dence, as far as it goes, affirms our 


conclusion. Sinnott’s Succ., 3 La, 
Amn 1752 *Coste’s' 'Succe., “43 at Ann; 
144, 9 S 62; Eskridge v. Farrar, 34 
La. Ann. 709.” Rabasse’s Succ., 47 
Wa SeAnn set 26 1294 1 13d Viens 
597. 

78. Civil codes: Cuba art 867; 
Ae art, 867s Re §) 840s iSprlart 

79. Civil codes: ‘Cuba art 891; 
Mex. art 3434; Ph. art 891; P. R. 


§ 865; Sp. art 891; Ur. arts 884, 885; 
Ven. art 932; Pan. art 851. 
Civii codes: Cuba art 887; 

Mex. sePan. art 0847. (1): 
Bhwartass ne, ’R. harp Sp. art 887, 

81. See supra note 80 

[a] Legacies for support last dur- 
ing the legatee’s life, if the testator 
has not otherwise provided, and, un- 
less he has fixed the amount, it is 
proportioned to the legatee’s stand- 
ing and circumstances and the size 
of the estate. Civil codes: Arg. art 
3824 (3790); Cuba art 879; Hond. art 
1116; Mex. arts 3401, 3402; Pan. art 
839; BH. jart 8793: P. Ri 8" 8535" Sp.cart 
879; Ur. art 933 (during necessity); 
Ven. art 900. 

82. See supra note 80. 

[a] This lasts until the legatee’s 


The civil law doctrine 
that the interpretation of all testamentary pro- 
visions must accord with the testator’s 
the source of the Anglo-American rule’ and is 
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erning 
portions of all 


the assets are 


visions are 


nas 
[§§ 314-316 


the cardinal one in all doubtful cases; otherwise 
the language is construed in its literal sense.®° 
The terms of the will are subject to the law gov- 
the order of succession and the reserved 


heirs.26 Testamentary provisions 


requiring payment of claims without the prescribed 
formalities are void.*? 
316] g. Revocation. 
essentially 
clauses. to the contrary, provided the same formali- 
ties are observed as are required for execution.** 


All testamentary pro- 
revocable, despite any 


A sealed, mystic, or closed testament found with 


intent 1s 


majority. Civil codes: Mex. art 3399; 


Ur. art 908 
83. See supra note 80. 
4. See Wills [40 Cyc 1386]. 
85. Civil codes: Cuba _art 675; 


Mex. art 3247; Pan. art 707; Ph. art 
6755 (RP: Re § 683+ Sp..art i675; Uraart 
ae Burnside’s Succ, 35 La. Ann. 

“If the provisions of article 675 of 
the Civil Code are to be complied 
with, it cannot be understood that the 
testator meant to bequeath to Basilia 


‘Gabino the mere usufruct of the 
‘property, inasmuch as, by unmistak- 
lable language employed in the said 


sixth clause, he bequeathed her the 
ownership or dominion of the said 
property—language which expresses 
without the slightest doubt his 
wishes which should be complied with 
literally, because it is constant rule 
of jurisprudence that in matters of 
last wills and testaments the testa- 
tor’s will is the law.’ Natividad v. 
Gabino; 36 Ph. 663, 667. Construing 
Civ. Code art 675, it was observed in 
In re Calderon, 26 Ph. 333, 335; that 
“a, uniform rule has been set down 
by the supreme court of Spain, with 
respect to the construction and appli- 
cation of the said article of the Civil 
Code, also in force in that kingdom, in 
several of its decisions, among them 
that of May 24, 1882, where it says: 
That the will of the testator is the 
first and principal law in the matter 
of testaments, and when it is clearly 
and precisely expressed the decision 
of the questions argued at trial, rela- 
tive to its execution and fulfillment, 
must be in accord with it as con- 
strued from the plain and literal 
meaning of the testator’s words, ex- 
cept when 
that his intention was different from 
that literally expressed. This same 
rule was reaffirmed in the decisions 
of May 8, 1901, October 8, 1902, and 
January 14, 1903.” 

[a] An ‘interpretation which ren- 
ders the testament valid will be pre- 
Sot Sage War nte ale Succ., 109 La. 994, 34 


{b] Disinherison.—(1) In Mendez 
v. Celis, 20 P. R. 493, 496, the testa- 
ment recited that the testatrix “filed 
an action for divorce in the District 
Court of Humacao against her said 
husband Ramon Mendez Cardona, and 
believing that the grounds on which 
the said action is based are just, she 
deprives him or disinherits him of the 
right which the Civil Code grants him 
with respect to the usufruct in the 
moiety of her property.” The court, 
in refusing to consider these expres- 
sions in the will a sufficient compli- 
ance with the statute observed: “The 
act sought to be achieved by the tes- 
tatrix was the disinherison of a 
forced heir, whose rights were defi- 
nitely fixed by the Civil Code along 
with the rights of ascendants and de- 
scendants. This is not the act of a 
testator disposing of his free prop- 
erty but is an attempt on the part of 
a testatrix to deprive her husband of 
the usufruct fixed by law. The ordi- 


it may certainly appear |. 


the testator’ s consent, mutilated or altered, is pre- 
sumed to have been revoked.*? 
the execution of a testament revokes a prior one> 
only by express provision or if the two instru- 


Under some coues, 


nary rules that apply to the execution 
of wills, namely, that the intention 
of the testator must prevail, have no 
real application to the disinherison of 
aperson. The statutes allowing such 
disinheritance must be strictly fol- 
lowed as in the case of the alienation 
of property or in the granting. of 
powers of attorney. ... In the act of 
making her will the testatrix did not 
have the divorce complaint before 
her. The complaint was drawn up 
without the formalities that are re- 
quired for the execution of any kind 
of a will, open, closed or holographic. 
The causes for which she sought to 
disinherit her husband were expressed 
by reference to another paper, name- 
ly, a complaint for a divorce, and such 
causes were not expressed before the 
notary or witnesses nor yet were 


,these causes expressed in the hand- 


writing of the testatrix conscious 
that she was making her last will 
and testament as the law for making 
a will exacts. We think that the law 
when it requires the causes to be ex- 
pressed in the will means- what it 


‘says, and that such causes cannot be 


expressed by reference to any other 


‘instrument or document no matter 


whether such instrument is presented 
in a court or is contained in a strong 
box of the testator.” (2) The courts 
may inquire into the reasons for dis- 


inherison. Pecson v. Mediavillo, 28 
Ph. 81. 

86. Sahagun v. De Gorostiza, 7 
Phescs¢ 

ak Santos v. Manarang, 27 Ph. 
88. Civil codes: Arg. arts 3858 
(3824), 3861 (3827); Belg. art 1035; 
Bok art 1581; (Braziviartiel?46sa7Chs 
arts. 2/1001;>° 5121350" Colk® farts? 1 0575 
LORS Cor Raw art 1620°%) Cubss arts 
73%, 738; Dom: art 1035; Ee. arts 
1202, 1203; Fr. art 1035: Ger. art 
22538;),Guat: \art 93h; Hay. art 841; 


Hond. arts 1118, 1157; It. art 916 et 
seq; Jap. art 1124; La. Rev. art 1690 
et seq; Mex. art 3472 et seq; Neth. 
art 1039 et seq; Nic. arts 1210, 1211; 
Pan; arts: (713072; Pans CanalsZ. jants 
1057, 1271; Ber. art 84%; Phsiarts 727; 
738; P. R. §§ 727, %28; Port. art 1754 
et seq; Que. art 892 et seq; Rom. art 
920 et seq; Salv. arts 1142, 1143; Sp. 
arts 737, 738; Sw. art 509; Ur. arts 
998, 999. 

“According to section 727 of the 
Civil Code, all testamentary provi- 
sions are essentially revocable, even 
though the testator should state in 
the will his wish or resolution not to 
revoke them; but, as an exception to 
this general rule, section 731 provides 
that the acknowledgment of an ille- 
gitimate child does not lose its legal 
force, even though the will in which 


it was made may be revoked.” Ro- 
‘man v. Agosto, 27 P. R. 529, 581. 
89. Civil codes: Arg. art 3870 


(3836); Braz. art 1749; Cuba art 742; 
Ger. art 2255; Guat. art 938; Honda. 
art 1164; wate art 1126 (general) ; Nie. 
arts 1219, 1220; Pan. art. 776; Per: art 
gee Ph. art 742; 1 de 132; Sp. art 
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For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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ments are incompatible,®*° but by others, revoca- 
tion results from the mere execution of the new 
A joint testament is revocable by 
Under some codes the testa- 
ment is revoked by the birth or discovery of 
additional, necessary heirs, unknown to the testator 
at the time of execution,®® by voluntary alienation 
of the subject matter,®* by its destruction,®® and 


testament.?+ 
any of the testators.®? 


by serious acts of ingratitude.%® 


[§ 317] 2. Legal or Intestate—a. Regular. 
the absence of a valid testament, 
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mate’’ 


ants,+ 
brothers and 


In 


instituting a 


of proximity.* 


qualified heir, succession takes place according to 


90. Civil codes: Belg. art 1036; 
Chitart 1215.) Col.jartsi273 5-C; R.tart 
622; Dom. art 1036; Ee. art 1205; 
Fr. art 1036; Ger. art 2258 [but com- 
pare art 2254]; Jap. art 1125; La. Rev. 
art 1693; Neth. art 1041; Nic. art 
7s -sSPan ss iGanal= Z: “art! 12733 Port’ 
arise Liop,, dipos Quer arts) :892- ), 


894; Rom. art 921; Salv. art 1145; 
Sw. art 511; Ur. art 1005; Hay. art 
842; Hond. art 1160. 

91. Civil codes: Bol. art 532; 


Cuba art 739; Guat. art 932; Mex. art 
3476; Pan. art 773; Per. art 848; Ph. 
AGE Uoo nb, bees) C29G SDs ant too. 

{a] Revaking instrument must 
comply with all the requisites of a 
valid testament. Samson v. Naval, 
41 Ph. 838. 

92. Civil codes: C. R. art 625;.Ven. 
art 824; Cabigting v. Samia, 35 Ph. 
284. Contra Ger. Civ. Code art 2272 
(spouses). 

[a] Spain.—‘“There is no statute 
or legal doctrine that provides that 
a will jointly executed by husband 
and wife shall be irrevocable. On the 
contrary, it is a principle constantly 
maintained by the supreme court, in 
accordance with the provisions of 
laws 1 to 25, title 1, sixth partida, 
and art. 747 of the Civil Code, that 
the record of two last wills in one and 
the same instrument is a circum- 
stance which neither imposes a re- 
ciproecal contract nor deprives the 
wills of their essential quality of 
being susceptible of alteration until 
the death of either of the testators 
in the part disposed of by either of 
them and in so far as they relate to 
the property and rights pertaining to 
each.” Sentence Supr. Trib. March 1, 
1905 (where the instrument ‘“pro- 
vided that whichever of them should 
outlive the other should enter into 
the possession and enjoyment of all 
the property that belonged to the de- 
cedent, whether derived from the 
capital brought to the marriage, 
earnings realized during the same, 
property inherited or which might be 
inherited in the future, or derived 
from any other source; that this ap- 
pointment or reciprocal institution 
was made with the conditions and 
limitations that neither of them 
might, without the consent of the 
other, change or alter the will ex- 
cept where the other spouse es- 
pecially authorized such alteration or 
change; that otherwise the appoint- 
ment should be null and void; that 
the surviving spouse could not 
alienate, encumber, or dispose in any 
manner of the real estate, except in 
a case of necessity recognized to be 
such by a judge of competent juris- 
diction and after his permission to do 
so should first have been obtained, 
and that said judge should deny such 
permission if the surviving spouse 
should have contracted a second 
marriage’’). 

98. Civil codes: Braz. arts 1751, 
1752; La. Rev. art 1705; Ven. art 942. 

94. Civil codes: Arg. art 3872 
(3838); Belg. art 1038; Bol. art 5387; 
Dom. art 1038; Fr. art 1038; Hay. 
art 844; It. art 892; La. 
1695; Neth. art 1043; Port. art 1755; 


rss art 897; Rom. art 923; Ven. art 
46. 
95. Civil codes: Belg. art 1042; 
Bol. art 540; Dom. art 1042; Fr. art 


1042; Hay. art 848; La. Rev. arts 1700, 
1701; Neth. art 1046; Que. art 903 


1 731, 745; 


Rev. art. 


“Rom. art 927. 


96.. Civil codes: Arg. art 3877 
(3843); Que. art 898. 
97.) Civil codes: “Are, “art 58579 


(3545) et seq; Braz. art 1603 et seq; 
Ch. lib III tit-Ilj—Col. lib -TII tit 11; 
CORT thibeimiastitv ech Cubateart.29 12 
et-seq; Ee? lib III tit IL; Fre art 731 
et seq; Ger. art 1924 et seq; Guat. lib 
II tit X § XVIII; Hond. art 958 et 
seg; It. art 721 et seq; La. Rev. art 
886 et seq; Mex. lib IV tit IV; Nic. 
lib II tit’ VII; Pan.art. 646 et seq; 
Pan. Canal Z. lib III tit II; Per. lib 
II § IV tits XVIII, XIX; Ph. art 912 
et seq; P. R. § 886: et seq; Port. Pt. 
TE tit Tie 111; Que?-art 614*et sea; 
Rom. cart III tit I cap III; Salv. lib 
Ill tit II; Sp. art 912 et seq; Sw. 
ThirdePtS tit Alls Uradi be lL cite Vv: 
cap Il; Ven: lib) ILL tit. IL cap 1. 


fa] Roman law (as finally devel- 
oped). Nov. CXVIII, (A. D. 543), 
Nov. CXXVII (548). 

(b] Antiquity.—‘‘When the _ phe- 


nomena of primitive societies emerge 
into light, it seems impossible to dis- 
pute a proposition which the jurists 
of the seventeenth century considered 
doubtful, that Intestate Inheritance 
is a more ancient institution than 
Testamentary Succession.” Maine 
Ane. L. p 189. 

98. See Descent and Distribution 


18 C. J. p 823 et sea. 

99. Nov. CXVIII cap I; Civil 
codes: Arg. arts 3599, 3600 (3565, 
3566); Belg. arts 731, 745; Bol. art 
616s“ Braz-art ©1603) <¢1) 3) Chinhibod iL 
titelf art 9839 Col. .art:1040;! Cl Ratart 
572 (1); Cuba art 930 et seq; Dom. 
ants) O31) 1745 Me Sarto 7350 Hr Farts, 


Ger. art 1924; Guat. art 951; 
Hay. arts 592, 607; Hond. art 960 .(1) 
et seq; It. arts 721, 736; Jap. art 994; 
La. Rev. arts 887, 902; Mex. arts 3575; 
8591 et seq; Neth. art 899; Nic. art 
1001 (1); Pan. art 661 et seq; Pan. 
Canal Z. art 1040; Per. art 874; Ph. 
art 930 et seq; P. R. § 904 et seq; 
Port. arts 1969 (1), 1985 et seq; Que. 
art 616 et seq; Rom. arts 735, 745; 
Salv. art 988 (1); Sp. art 930 et seq; 
Sw. art 457; Ur. art 1025; Ven. art 
one et seq; Ramos v. Marquez, 10 Ph. 


[a]. Posthumous children (1) are 
included. Justinian) Inst) sxELL} og; 
2bVII, IX. (2) ‘In Roman law post- 


umus meant a child born either after 
the date of the will, or after the 
death of the testator (Poste on Gaius 
i. 147). In England the word ‘post- 
humus’ is used only for the child 
born after the death of the father.” 
Williams Inst. Justinian Illustrated 
by Eng. L. (2d ed, 1893) p 38. 

[b] Children share equally, per 
capita.—Civil codes: Arg. art 3599 
(3565)s) Belem art 7453—Bol.art 616; 
Braz. art 1604; Ch. art 985; Col. art 
1042; Cuba arts 932, 934; Dom. art 
745; Fr. art 745; Ger. art 1924; Guat. 
art 951; Hay. art 607; Hond. art 961 
et seq; It. art 736; La. Rev. art 902; 
Mex. arts 3578, 3591; Neth. art 899; 
Pan! art5663;/ Pan. Canal Z. art).1042; 
Ph. arts) 932:,934) PE. RY ss 906,908: 
Port. art 1986; Que. art 625; Rom. art 
669; Salv. art 989; Sp. arts 932, 934; 
Sw. art 457; Nic. art 1002 et seq; 
Owens v. Mitchell, 5 Mart. N. S. 
iin? sale, Irlanda v. Pitargue, 22 


sake "Other descendants take per 
stirpes and all regardless of age or 
the fact that they spring from differ- 


fixed canons and is henee galled ‘‘legal’’ 
as opposed to testamentary.®’ 

canons, which have been widely adopted in Anglo- 
American,®* as well as modern civil law, the suc- 
cession goes first to the direct descendants, or, 
if there are none of the latter, to the direct ascena- 
who share, under some codes, with the 
sisters,” 
them. Lastly come the collateral relatives in order 
The degree of collateral relationship, 
to which the succession extends, varies greatly.® 


[40 C-J.] 1469 


or ‘‘legiti- 
By these 


and under others exclude 


ent marriages. Civil codes: Arg. art 
3600 (3566); Ch. arts 985, 986; Braz. 
art 1604; Col. arts 1042, 1048; Cuba 
arts 931, “93339 Pr-art. 7453" Guat. art 
951; Hond. art 961 et sea; La. Rev. 
art 902; Nic. art 1007; Pan. art 665; 
Pan. Canal Z. arts 1042, 1043; Per. art 
874; Phy arts29 31. 9335 0b. Ress. 9008 
907; Que. art 625; Sp. arts 931, 933. 
[d] An agreement among the 
heirs cannot change the order of suc- 
Ravilan, 17 


cession, Rodriquez v. 
Ph, 63. 

1. INoOVvVel CX LIT? cape Liss Civil 
codes: Arg. art 3601 (3567); Belg. 


art 746 et seq; Bol. art 618; Braz. arts 
1603) (ID, 4606: -Chinlib: MIE tit Tl art 
983; Col. art 1046; C. R. art 572 (2); 
Cuba art 935 et seq; Dom. art 746 et 
seq; Ec. art 979; Fr. art 746 et seq; 
Ger. arts 1925-1927; Guat. lib II tit x 
art 952; Hay. art 612 et seq; Honda. 
art 960 (2) et seq; It: art 736 et seq; 
La. Rev. art 908; Mex. arts 3575, 
8610 et sea; Neth. art 900; Nic. art 
1001 (2); Pan. art 666 et sea; Pan. 
Canal Z. art 1046;. Per. art 875; Ph. 
art 935 et sea; P. R.. § 909 et seq; 
Port. arts 1969 (2),.1993; Que. art 
626 et seq; Rom. art 670 et seq; Salv. 
art 988 (1); Sp. art 935 et seq; Sw. 
arts 458, 459; Ur. art 1026; Ven. art 
815; Pecson v. Mediavillo, 28 Ph. 81: 
Edroso v. Sablan, 25 Ph. 295. 

2s) Nona OXWVIlIG® cap? (Lye Cival 
codes: Belg. arts 746-749; Dom. arts 


| 746-748; Fr. arts 746-749; It. art 736; 


La. Rev. arts 903, 904; Neth. arts 
900-902; Que. art 626; Rom. arts 670, 
671; Hay. arts 612-615. - 

[a] In Germany (1) the parents’ 
descendants succeed in case of their 
death (Civ. Code art 1925), (2) and 
the spouse shares with all (Civ. Code 


art 1931). Compare Ven. art 816. 
8. Civil codes: Arg. arts 3601 
(3567), 3619 (3585); Braz. art 1606; 


Ch. art 989; Col. art 1046; Cuba art 
935;5He. art 979; Guat. arts: 952,55 9533 
Hond. art 960 (2); Mex. art 3610; 
Pan. art 666; Pan. Canal Z. art 1046; 
Pér-Larts(3 75) St6s Pht artegso se. ORs 
§ 909; Salv. art 988 (1); Sp. art 935; 
Ur. arts 1026, 1027. 3 

4. Nov. CXVII cap III; Sohm Rom. 
L. (Ledlie 2d ed) p 558; Civil codes: 
Arg. art 3619 (3585); Belg. art 750 
et seq; Bol: art 620; Braz. art 1612 
et seq; Ch. lib III tit II art 990; Col. 
art 1047; C. R. art 972 (4); Cuba art 
946 et seq; Dom, art 750 et seq; He. 
arts 980, 982; Fr. art 750 et seq; 
Ger. art 1929; Guat. art 954; Hay. art 
618 et seq; Hond. art 960 (3); It. 
art 740; La. Rev. art 914 et seq; 
Mex. arts 3575 (2), 3618 et seq; Neth. 
art 905; Nic. art 1001 (3); Pan art 
677 et seq; Pan: Canal Z. art 1047; 
Per. art 876; Ph. art 946 et seq; P. R. 
§ 914 et seq; Port. arts 1969 (3), 2000 
et seq; Que. art 631 et seq; Rom. art 
672 et sea; Salv. art 988 (3-6); Sp. 
art 946 et seq; Ur. arts 1027, 1028; 
Ven. art 816 et seq. 

5. See infra this note. 

[a] Thus (1) “the inheritance 
right of blood relatives ends with 
grandparents.” Sw. Civ. Code art 
460. (2) “In an intestate succession 
a grandniece of the deceased can not 
participate with a niece in the in- 
heritance, because the latter, being a 
nearer relative, the more distant 
grandniece is excluded. In the col- 
lateral line the right of representa- 
tion does not obtain beyond sons and 
daughters of the brothers and sis- 


1470 [40 C.J.] 


In some codes it is limited to the sixth degree.® 
In others it extends to the eighth,’ and in some to 
In the codes of French origin col- 


the tenth.’ 
lateral inheritance extends to the 


[§ 318] b. Irregular. The foregoing are the main 
lines of legal or intestate succession as provided 
by Justinian, and continued, for the most part, in 
the modern civil law; but there are certain devia- 


tions and interpolations due to 
stances 
suecession.’’!° 

Illegitimates. 


ascendants.!+ 
ters.” Pavia v. Iturralde, 5 Ph. 176, 
a2 pompare Sarita v. Candia, 23 


443. 
{b] In Guatemala it is limited to 
the fourth degree. Civ. Code art 957. 


6. Civil . codes: .Arg...art 3619 
(3685) 3 Braz. Jsart. 16125 (Ch.  art.992 
(2); Cuba art 955; Pan. art: 684; 
Paryarty 88s, Ph sarts955y) 4e..2R: 


§ 922; Sp. art 955; Ur. art 1028 (3). 
7 Civil codes: Col. art 1049 (2); 
. arts 3575 (4)-3618; Ven. art 818 


He. art 982 (2); 
. art 1969 (5). 


Civil codes: Belg. art 755; 
Dom, art 755; Fr: art 755s Hay.-art 
623 (sixth); Neth. art 908; Que. art 
635; Rom. art 676. 

10. Civil,;codes: Fr. liv. III tit I 
Cyl V5. tua... Reva bk T1L.tit. 1, e: Ssart 
875; Que. arts 636, 637. 

“Trregular succession is that which 
is established by law in favor of cer- 
tain persons, or of the State in de- 
fault of heirs either legal or insti- 
tuted by testament.” La. Rev. Civ. 
Code art 878. 

_ “There can be no irregular succes- 
Sion, much less forced heirship, where 
the illegitimate child disposes of his 
whole estate by will. See also C. C. 
Arts, 919,- 922, and\13814:" Wood <v. 
January, 15 La. Ann. 516. Compare 
Scent v. Bacas, 42 La. Ann. 158, 7 

11. Civil codes: Cuba art 939 et 

seq; Guat. art 953 (allowing them 
the disposible part when there are 
legitimate descendants); Pan. art 669 
et seq; Per. art 892 (allowing them 
also one half when there are legiti- 
mate ascendants and one fifth when 
there are legitimate descendants); 
Ph. art 939 et seq; P. R. § 913 et seq; 
Sp. art 939 et seq. 
_ “The fourth assignment is that be- 
ing an acknowledged natural child, 
the plaintiff has no right to inherit 
as the representative of his natural 
mother from her lawful.father. If 
the grandfather had died when the 
Spanish Civil Code was in force the 
appellants would be right. ... But 
in this case the grandfather died in 
1905 when the Revised Civil Code was 
in full force and effect.” Gijon v. 
Surillo, 31 _P. R. 191, 194 [foll Ex p. 
Smith, 14 P. R. 643]. 

12. Civil codes: Belg. art 758 et 
seq; Bol. art 680; Dom. art 758 et seq; 
Fr. art 758 et sea. 

[a] In Honduras the 
children and grandchildren 
immediately after collaterals. 
Code art 960 (4). 

13. Civil codes: It. art 744 et seq; 
Port. art 1990. 

{a] In Brazil the legitimated and 
acknowledged natural child shares 
with the legitimate, although the sec- 
ond named receives only one half as 
SN an as the others. Civ. Code art 

[b] In Costa Rica illegitimate 
children share with legitimate the 
mother’s inheritance; acknowledged 
natural ones inherit from the father 
in lieu of legitimates, and illegitimate 
collaterals are recognized. Civ. Code 


Civil codes: 


natural 
inherit 
Civ. 


and these have been termed 


Among them are existence of de- 
cedent’s natural children who, if legitimated, suc- ’ 
ceed, under some codes, immediately. atter the 
The codes of French origin give 
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twelfth degree.® 
the spouse."4 


ascendants.?® 
gitimate has no 
special cireum- 


ey 


irregular | ceeded only in 
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them a full share after the collaterals and a lesser 
share with ascendants and descendants.”  ( 
place them substantially on the same footing as 
legitimate children.** at 
Other codes permit the surviving 
spouse and the natural children to share with the 
As a rule, the unacknowledged ille- 


Others 


In others they succeed after 


rights of succession.'® 


The surviving spouse, in the Roman law, suc- 


default of all heirs;*’ and such, 


in the main, is the rule in many modern codes ;** 


art 572 (1, 4-6). ' / 

{[c] In Hayti they succeed immedi- 
ately after the legitimate descend- 
ants. Civ. Code arts 609-611. 

{d] In Louisiana the mother’s 
natural children, when acknowledged, 
exclude ascendants and collaterals; 
those of the father exclude only the 
state. Rev. Civ. Code arts 918, 919. 
Compare Ducloslange’s Suce., 2 La. 
Ann, 98. 4 

fe] In Mexico (1) they succeed in 
the same way as legitimate ones, but 
one third of their normal share is 
added to that of the legitimates. Civ. 
Code arts 3592, 3596, 8616. (2) If 
there are no legitimate brothers and 
sisters, the illegitimates succeed, Civ. 
Code art 3623. 

{f] Im Peru there is no distinction 
between illegitimates (except adult- 
erous) or maternal relatives, in suc- 
ceeding to the mother’s property. Civ. 
Code art 894. 

{g] Porto Rico.—‘‘The Spanish 
Civil Code granted privileges and 
preferences to the legitimate family 
over the natural family, while our 
Code, in treating of intestate succes- 
sions, places the natural family on 
the same footing with the legitimate 
family, by granting the acknowledged 
illegitimate children and their de- 
scendants the same rights as legiti- 
mate children and their descendants, 
being thus guided solely by the law 
of nature and confining itself to the 
ties of blood.” Ex p. Smith, 14 P. R. 
643, 652. i 

{h] In Switzerland adopted and il- 
legitimate children on the maternal 


side share with legitimate. Civ. Code 
art 461. 
{iJ In Venezuela natural children 


share with legitimates the inheritance 
from their mother and her ascend- 


ants. Civ. Code art 813. 
14. Civil codes: Arg. art 3611 
(8577); Ch. art 989; Col. art 1046; 


Ee. art 979; Pan. Canal Z. art 1046; 
Salv. art 988 (2) [illegitimate chil- 
dren of the mother share with the 
legitimate, art 988 (2)]; Ur. arts 1001, 
1002. 

fa] In Nicaragua they succeed 
after the collaterals but before the 
spouse. Civ. Code art 1001 (4). 

15.° ‘Civil codes: Ch.-lib III tit II 
art 989; Col. art 1046; Pan. Canal Z. 
art 1046: Ur. art 1001. 

[a] Mother of an acknowledged 
natural child succeeds it in preference 
to adopting parents. Borres v. Panay 
Municipality, 42 Ph. 643. 


16. Mex. art 3595. See infra this 
note. : 
[a] In France the law gives no 


rights to illegitimates in the property 


of their parents’ relatives. Civ. Code 
art 757. 
{b] Gouisiana.—Gravier’s Succ., 


125 La. 738, 51 S 704; Vance’s Succ., 
110 La. 760, 34 S 767. 

{c] Philippines.—(1) Ramirez v. 
Gmur, 42 Ph. 855. (2) Requirement 
of reservation under Civ. Code art 
811, inapplicable to illegitimate rela- 


tions.. Nieva v. Alcala, 41 Ph. 915, 
{d] Porto Rico.— ‘Only natural 
children legally acknowledged are 


but under some codes the surviving spouse pre- 
cedes all ecollaterals’® except brothers and sisters 
and their children.?° 
equally with the children,?4 and in some, shares 


In some, the spouse shares 


recognized as having hereditary 
rights.” Lucero v. Vila, 17 P. R. 141, 
155. 

17. Justinian Dig. XXXVIII, (XI); 
Inst-s2DE DXSnGVv a). 

{a] Later legislation gave the 
widow a share. Nov. CCVII c V. 

18. Civil codes: Belg. art 1767; 
Dom. art 767; Fr. art 767; Hay. art 
627; La. Rev. art 924 (providing, 
however, that the widow takes prece- 
dence over natural children); Neth, 
art 879; Nic. art 1001 (7); Port. arts 
1969 (4), 2003 et seq; Que. art 636; 
Rom. art 679; Hond. art 960 (7). 

{a] Dlustrations.—(1)The surviv- 
ing wife of an intestate who dies 
without issue, but leaving father and 
brother, takes nothing. Lehman v. 
Lehman, 130 La. 960, 58 S 829. (2) 
The surviving spouse’s usufruct af- 
fords no greater privileges than those 
of other coheirs, Chingen v. Ar- 
guelles, 7 Ph. 296. (3) Widow has no 
right in the estate of her father-in- 
law, if her husband predeceases him. 
Castro v. Registrar of Property, 7 
P. R. 458. (4) The wife of an illegiti- 
mate son, dying without issue, suc- 
ceeds to the exclusion of all others. 
Briscoe’s Succ., 2 La. Ann. 268. (5) 
The wife is preferred to all of the 
husband’s natural relatives. Monte- 
gut v. Bacas, 42 La. Ann. 158, 7 S 


449, 
19. Guat. Civ. Code art 937. 
[a] In Venezuela surviving spouse 


shares with descendants, taking the 
portion of a child. Civ. Code art 814. 

20. Civil codes: Cuba arts 952, 953; 
Ee. art 981 (spouse shares equally 
with natural children); Mex. arts 3575 
(2), 36381; Ph.rarts! 952, 9533, Bay R.as$ 
921, 922; Sp. arts 952, 953. 

Under Spanish Civ. Code art 953 
the surviving spouse takes one third 
in usufruct even when these succeed. 


21. Civil codes: Arg. art 3604 
(3570); Pan. art 686. 
Under Panama Civ. Code art 690 


the surviving spouse takes a share 
double that of parents, brothers, and 
sisters, provided decedent left none 
or nephews and nieces. 


{a] In Peru the widow takes a 
fourth part. Civ. Code art 918 et seq. 
[b] In Switzerland the surviving 


spouse receives a share varying from 
a fourth to the whole, depending upon 
what other heirs there may be. Civ. 
Code art 462. 

{c] Special heir.—‘‘Although the 
widow is an heir-at-law of the de- 
ceased, according to section 795 of 
the Civil Code, her personality is spe- 
cial and not the same as.that of the 
other heirs, as shown by sections 23, 
26 and 31 of the Law of Special Legal 
Proceedings.’ Miranda v. San Juan 
Registrar, 28 P. R. 365, 366. 

[ad] Widower’s rights.—‘‘The Code 
said nothing about the rights of the 
widower when there were offspring 
or ancestors of the decedent. This 
fact has been made the subject of 
comment by all commentators, Alcu- 
billa, Valverde, Manresa and Martinez 
Ruiz being in favor of the idea that 
the widower is entitled to the same 
usufruct whether the succession is 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§§ 318-320] 
with the brothers and sisters.?? 


[§ 319] c. Default of Heirs. 


in default of all other successors.** 
other, it must prove its claim, when contested, and 
there must be a valid adjudication in a lawful 


proceeding; the property cannot 
marily.”® 


testate or intestate and Morell and 
Scaevola being against such idea. 
The arguments in favor of the same 
rights in either case are based on the 
fact that the widower is a forced heir 
except when he is separated from his 
wife on account of divorce; that he 
cannot be disinherited without just 
cause; that it is unnecessary to refer 
to his rightful share in intestate suc- 
cession because having only a right 
to the usufruct it is only logically 
necessary to name those who are en- 
titled to succeed to the property; that 
the intention of the legislature was 
clear to recognize such right as may 
be seen from the inspection of the 
proposed Civil Code submitted to the 
Cortes (ley de bases) and that the 
failure to mention him in connection 
with descendants and ascendants, if 
such connection should be made up 
by applying the rules of testate suc- 
cession in accordance with the prin- 
ciple ubi eadem est ration eadem 
debit esse juris dispositio. On the 
other hand Scaevola upholds the op- 
posite contention. ... The Supreme 
Court of Spain has never passed upon 
the question. The General Directo- 
rate of Registries found in favor of 
the right of the widower to usufruct 
but without giving any other sub- 
stantial reason than that such was 
the legislative intention. In 1902 the 
Legislature of Porto Rico passed the 
Civil Code and the Spanish Civil Code 
was thereby repealed. The provisions 
of the new Civil Code with respect to 
the rights of the widower were new 
and all of such rights clearly and 
precisely defined. Section 821, al- 
though placed in the part of the Code 
relating to testate succession, fixes 
the rights of the widower with re- 
spect to the intestate succession. 
This is made clear by a comparison 
of section 821 with sections 822 and 
920. The Legislature of Porto Rico, 
however, by the Law of March 9, 
1905, expressly repealed section 821 
and reenacted the provisions of the 
Spanish Civil Code which relate to 
testate succession. That latest law 
makes no reference to intestate suc- 
cession. Therefore, the question again 
arises of the rights of the widower, 
who is now placed in a worse posi- 
tion than he was before, because sec- 
tion 953 of the Spanish Civil Code 
which recognized the rights of the 


widower along with those of brothers: 


or nephews, as the case may be, was 
repealed by the present Code and was 
not reenacted by the Law of March 6, 
1905. We are, therefore, driven to 
the conclusion, whether it happened 
by an oversight or otherwise, that the 
Legislature in fixing the rights of 
the widower did not prefer him to or 
consider him along with parents, 
children, brothers, or nephews but 
limited itself to defining in section 
920 that ‘in default of brother and 
nephews, the surviving spouse shall 
succeed to all the property of the 
descendant, whether or not the sis- 
ters and nephews be of the whole 
blood or the half blood.’” Julbe v. 
Guzman, 16 P. R. 502, 505, 506, 508 
(Hernandez and Figueras, J. J., dis.). 

22. Civil codes: Ec. art 980; Mex. 
arts 3629, 3630 (giving her one half 
if there is but one brother or sister, 
or one third if there are more); Per. 
art 876. 

[a] In Uruguay the spouse shares 
with brothers and sisters, and, if 
there are no collaterals, with ascend- 
ants. Civ. Code art 1026. 

23. Civil codes: Ger. arts 1931, 
1932; Jap. art 996 (1); Sw. art 462. 


In others the sur- 
viving spouse shares with or after the descendants.”* 
The state succeeds 
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But, like any 
become such. 


be seized sum- 


[40 C.J.] 1471 


[§ 320] C. Election—1. Historical Development. 
In the Roman law, as expounded by Gaius,?® one 
of the three classes of heirs is the heredes neces- 
saril or necessary heirs who could not refuse to 
Moreover, the succession was uni- 
versal; that is, the heir not only took over all of 
decedent’s property, but assumed liability for all 


of his debts and obligations;?7 but the legislation 


24. Justinian Dig. XLIX, XIV, 
(il); Civil, codes? “Are: arts 73622 
(3588);, 3623 (3589) (the) “Fisce’’); 
Belg. art 539; Bol. art 285; Braz. arts 
1593s 1594, (L603. GV), 1610.5 Cn. Lib 
Piiatit ii tart 995 (Eisco)s? Cli. art 
572 (7) (makes the municipality of 
last domicile the ultimate heir); Cuba 
arts 956-958; Dom, art 539; Ee. art 
985 (Fisco); Fr. art 539; Ger. art 
1936; Guat. art 1957 (making the na- 
tional university the ultimate bene- 
ficiary); Hay. art 444; Hond. art 
960 (8) (municipality); It. art 758; 
La. Rev. arts 485, 917, 929; Mex. 
art 3634 et seq; Neth. art 576; Nic. 
art 1001 (8) (municipality); Pan. 
arts 692, 693 (municipality); Pan. 
Canal Z. art 1051; Per. art 883 (for 
charity at decedent’s domicile); Ph. 
arts 956-958; P. R. §§ 852, 923-925 


(for university fund); Port. arts 
2006-2008; Que. arts 401, 637; Rom. 
art: 477; Salv.= arts 988 (7); 991 


(national university shares equally 
with hospitals); Sp. arts 956-958; 
Sw. art 466 (canton); Ur. art 1034; 
Ven, art 821 et sea; Ph. Code Civ. 
Proce, §§750, 751; Col. art 10513: Cuba 
arts 956-958 (municipality); Cordill 
pe yee Realty Co., 130 La. 933, 58 
5 819. 

{a] The state can take only when 
there is no one entitled to the in- 
heritance, or when it is not claimed 
by one having a right to it. Mager’s 
Suce., 12 Rob. (La.) 584; Layre v. 
Pasco, 5 Rob. (La.) 9. 

Anglo-American law see Escheat 21 
CLIAp 847; 

25. Civil’xcodes: ‘Arg. art. 3623 
(3589); Cuba art 958; Hond. art 1095; 
Pan, arte 693; Phedart95857 Spi art 
958>—-Phi Gede Civ?' Proc: § 7515+Pi RR: 
§ 925; Saloy’s Succ., 44 La. Ann. 433, 
10 S 872; Manila v. Manila Roman 
Catholic Archbishop, 36 Ph. 815; In 
re Lao Sayco, 21 Ph. 445. 

{a] Origin.— "These articles of 
the Louisiana Code, which are ver- 
batim the same as those in the Code 
of 1808, pp. 154 and 156, articles 43, 
49, and 51, were originally borrowed 
from the Spanish laws, which contain 
the same provisions. In the law 6th, 
tit. 13, part 6th, corresponding to our 
articles 911 and 923, it is said, that 
the estate will belong to the King, 
if the deceased leaves no one of 
the relations therein denominated.” 
Layre v. Pasco, 5 Rob. (La.) 9, 11. 

[b] Evidence. —(i) “It is there- 
fore apparent that the estate of an 
adulterous child who dies leaving no 
issue, legitimate or natural, and 
without having disposed of it by will, 
accrues to the State; but is it enough 
that the crude facts exist, to entitle 
the sovereign to take? Is he not 
bound to prove it, by legal evidence, 
establishing it beyond all peradven- 
ture?” Saloy’s Sucec., 44 La. Ann. 
433, 439, 443, 10 S 872 [dist Fletcher’s 
Suce.-f1 Lat «Ann. 597. (2) “The 
sanctity with’ which the law sur- 
rounds marital relations and _ the 
reputation and good fame of the 
spouses and of the children born dur- 
ing their marriage is of such inviola- 
bility that the mother and the chil- 
dren can never brand themselves 
with declarations of adultery, ille- 
gitimacy and bastardy, and their 
character is not permitted lightly to 
be thus aspersed, however true in 
themselves the’stern and odious facts 
may unfortunately be.” Saloy’s Succ., 
supra. 

{c] Onus probandi.—(1) ‘The par- 
ties are not asking or claiming any- 
thing and have nothing to prove. 
Whatever their status be, the State 


by this suit has forced them into the 
attitude of defendants, as she at- 
tacks them. They are in possession 
of a judgment which is their prop- 
erty, emanating from a competent 
court which recognizes them :as the 
sole heirs of the deceased. The onus 
is on the State to show by strictly 
legal proof that they have procured 
it by fraudulent representations and 
practices, and the question reduces 
itself as to whether the State has at 
her command the evidence exclu- 
sively permitted in such cases, in 
which children born during marriage 
are gravely charged with being 
adulterous bastards, incapable of in- 
heriting under the law.” Saloy’s. 
Succ.,, 44 La. Ann, 433, 442, 10 S 
872 [dist Fletcher’s Succ., 11 La. Ann. 
59]. (2) But the burden rests upon 
interveners who contest the state’s 
claim to prove their right. Town- 
send’s Succ., 40 La. Ann. 66, 3 S 488. 

[ad] Form of decree.—In Town- 
send’s Succ., 40 La. Ann. 66, 82, 3 S 
488 the court, in finding against in- 
terveners who contested the state’s 
claim, observed: ‘‘Under the effect of 
such a decree, it stands to reason 
that the State cannot recover an ab- 
solute judgment decreeing her an 
irregular heir of the succession, but 
the only decree to be rendered in 
her favor is to place her in pos- 
session of the property of the de- 
ceased under the provisions of Arti- 
cle 1204 of the Civil Code.” The 
latter provides for a deposit in the 
state treasury, pending proof by 
lawful claimant. 

26. [a] “A necessary heir (1) is 
a slave instituted heir with freedom 
annexed, so called because willing or 
unwilling, without any alternative, 
on the testator’s death, he immedi- 
ately has his freedom and the suc- 
cession.” 2 Gaius Inst. p 153; Lobin- 
gier Ev. Rom. L. (1923) p 172. (2) 
“A necessary heir was a slave of the 
testator appointed heir to the tes- 
tator’s estate when the master sus- 
pected that he would die insolvent, 
the purpose of such an appointment 
being to avoid the disgrace attached 
to bankruptcy—such stigma being 
thus made to attach to the heir 
rather than to the testator. The 
slave, who was appointed heir, forth- 
with acquired his freedom; but he 
could not decline the inheritance, 
which immediately vested in him 
without any express acceptance on 
his part.” 2 Sherman Rom. L. in 
Mod. World (2d ed, 1922) pp 238, 239. 
(3) These are not to be confused 
with “forced heirs” or heirs by force 


of law. See supra § 311. 
a7. sdustinian!) Digi XXOOVGT, oi, 
Ill. This also appears to have been 


the early English rule. 
Laborde, 214 U. 
53 L. ed. 953. 

“Universal succession is the arti- 
ficial continuance of the person of a 
deceased by an executor, heir, or the 
like, so far as succession to rights 
and obligations is concerned.” Black- 
stone v. Miller, 188 U. S. 189, 204, 23 
SCt 277, 47 L. ed. 439. 

[a] Comparative law.—‘‘The con- 
ception of a universal succession, 
firmly as it has taken root in juris- 
prudence, has not occurred spon- 
taneously to the framers of every 
body of laws. Wherever it is now 
found, it may be shown to have 
descended from Roman law; and with 
it have come down a host of legal 
rules on the subject of Testaments 
and Testamentary gifts, which mod- 
ern practitioners apply without dis- 


Ubarri v. 
S. 168, 29 SCt 549, 


1472 (40 ©. 53] 


of Justinian provided for an inventory, by making 
which the heir limited his lability to its amount.*8 
This privilege of acceptance, ‘‘with benefit of in- 
ventory,’’ applied to all classes of heirs,?® and is 
the one most frequently exercised in the modern 


Jaw. 
[§ 321] 2. General Principles. 
Justinian law which 


accept or reject the inheritance.** 


heirs may accept or reject at his option and in 
the form desired ;*? but, under some codes, all ust 
aecept with benefit of inventory if any wishes to.® 

A wife cannot accept or reject, save with the ap- 
proval of her husband or a judge. 84 
dies before exercising the option, it passes to his 


heirs.®® 
Prescription. 


expressed within a brief period.** 


cerning their relation to the parent 
theory. But,. in the pure Roman 
jurisprudence, the principle that a 
man lives on in his Heir—the elim- 
ination, if we may so speak, of the 
fact of death—is too obviously for 
mistake the centre round which the 
whole Law of Testamentary and In- 
testate succession is circling.” Maine 
Anc. L. (1st Am. ed) p 184. 
23. Justinian Inst. II, [X, VI. 


29. 2 Sherman Rom. L. in Mod. 
World (2d ed, 1922) p 240. 

30. See infra § 324. 

31. Civil codes: Arg. arts 3391 
(3357), (3311); Belg. art 775; Bol. art 
542; Braz. art 15815: Ch. art 1225; 
Oolewart, 128251: Rs art 527; Cuba 
arts 988, 992 et seq; Dom. art 715; 
Hew art’ L215; Privart? 7755 Gervart 
1946; Guat. art 847; Hay. art 634; 


Hond. art 1172 et seq; It. art 937 et 


Seq; “dap, arti cloiy >. dare Rev. vant 
977; Mex. art 3670; Neth. art 1091; 
Wic.’ arted229°"sPane arts 874, 838; 


Pan. Canal Z. art 1282; Per. art 750; 
Ph. arts 988, 992 et seq; PeeRP Ss 
955, 959 et seq; Port. arts 2019, 2021; 
Que. art 641; Rom. art 686; Salv. art 
1149; Sp. arts 988, 992 et seq; Sw. 
art 566; Ur. art 1051. 

[a] In Japan the legal heir to a 
house or family cannot reject the 
succession. Civ..Code art 1020. 

{b] In Switzerland (1) the heir 
may demand a public inventory (Civ. 
Code art 580), (2) and may then re- 
ject the succession or accept it 
simply or under such inventory (Civ. 
Code art 588). (3) If he takes un- 
der the publie inventory, he is liable 
for the scheduled claims, but not for 


others. Civ. Code arts 589, 590. 
82. Civil codes: Arg. arts 3352 
(3318), 3394 (3360); Cuba art 1007; 


Guat. art 850; Hond. art 1175; La. 
Rev. art 1008; Mex. art 38678; Neth. 


art 1096; Nic. art 1234; Per. art 753; 
Ph wartelooe Pw Ri § O73 9Sp. “art 
TOOT Ur: fart 1073. 


33. Civil codes: Belg. art 782; Ch. 
art 1248; Col. art 1305; Dom. art 782; 
Mer art “h238s “Eyrivart 782.) Hay. art 
641; Neth. art 1096; Pan. art 895; 
Pan. Canal Z. art 1305; Que. art 649; 


Rom. art 693; Salv. art 1170; Ven. 
art 1020; Hond. art 1195. 

34. Civil codes: Arg. art 3368 
(3334); Belg. art 776; Bol. art 547; 


Chi art 1225; Col. art 1282; Cuba art 
9963 Dom. art 776; Heivart 1215; ‘Pr. 
art 776; Hay. art 635; La. Rev. arts 
1005, 1019; Mex. art 3675; Neth. art 
1092; Pan. Canal Z. art 1282; Ph. art 
995; Port. art 2024; Que. art 643; 
Roms artless Sp; artigo" irs art 
1054. 

35. Civil codes:.Arg. art 3350 
(3316); Belg. art 781; Bol. art 545; 
Braz, art 1585 (excepting case where 
institution of heir is limited by un- 
performed suspensive condition); Ch. 
artavoise Col. tart mols Co iR. tarte530; 


has found lodgment in tne 
modern civil codes; the heir has the option to 


The time for exercising the elec- 
tion varies; under some codes acceptance must be 
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long period of 


prescriptible.** 


For it is this 


Each of several 


If the heir 


Under others a 


Cuba art 1006; Dom. art 781; Fr. art 
781; Ger. art. 1952; Hay. art 640; 
Hona. arts 936, 1175; La. Rev. arts 
944, 1007; Mex. art 3679: Neth. art 
1097; Pan. art 890; Pan. Canal <2: 
art i014; Phivart MO06swe Rass 92s 
Que. art 648; Rom. art 692; Sp. art 
1006; Sw. art 569; Addison v. New 
Orleans Sav. Bank, 15. La. 527, 529. 

36. Civil; codesiy,Bolastarty 551 
(three months for those at the place 
of opening, six months for those 
elsewhere in the country, and one 
year for those outside); Braz. art 
1584 (thirty days after judicial or- 
der); C. R. art 529 (three months); 
Guat. art 857 (three months, or six 
in case of absentees); Per. art 760 
(three months to one year, according 
to residence); Sw. art 569. 

Civil codes: Belg. art 789 
(thirty years); Dom. arts 789, 2262 
(thirty years); Fr. art 789 (thirty 
years); Hay. art 648 (twenty years); 
It. art 943 (thirty years); Jap. art 
1017 (three months from learning of 
opening, with judicial power of ex- 
tension); Neth. art 1101 (accept- 
ance); Rom. arts 700, 1890 (thirty 
years); Ven. art 1005 (thirty years). 

38. Civil codes: Neth. art 1108 
(rejection); Que. art 656. 

39. .Civil+ codess,Arg. art 3378 
(3344); Belg. art 777; Ch. art 1239; 
Col. art 1296; Cuba art 989; Dom. art 
Mi; Heart! 12293 ry art W770) Hay, 
art 636; Hond. art LUSGs ele, art 933; 
Jap. art 1039; La. Rev. art 987; Mex. 
art 3680; Neth. art 1093), Nic. art 
1235; Pan. art: 875; Pan. Canal Z. art 
12963 RPhivart 9893p. Rie§ 956. Port: 
art 2043; Que. art 644; Rom. art 688; 
Saly. art 1161; Sp. art 989; Sw. art 
560; Ur. art 1051; Ramos vy. Marques, 
LO«Phs 725. 

40. Civil codes: Arg. art 3381 
(3347) (when made in a public in- 
strument); Belg. art 783; Braz. art 
1590 (providing, however, for uncon- 
ditional retraction of acceptance); 
Cuba art 997; Dom, art 783; Ec. arts 


11224, 1227; Fr. art 783; Ger. art 1954; 


Hay. art 642; Hond. art 1181; La. 
Rev. art 1009; Mex. arts 3691, 3692; 
Neth. art 1099; Nic. art 1244; Pan. 
anh iSsLs Bhyanrtwoo epee hash o.638. 
Port. arts 2036, 2037; Que. art 650; 
Rom. art 694; Salv. art 1159; Sp. art 
997; Ven. art 1004; It. art 942. 

41. Civil codes: Arg. art 3353 
(8319); Belg. art, 778; Bol,..art 543; 
Braz. art 1581; Ch. arts) 11241, 12425 
Col. arts 1298, 1299: Cuba art 999; 
Dom--arte778) Bre ar@ i785 -Guaty art 
851; Hay. art 637; Hond. art 1188; 
It. art 934; La. Rev. arts 988, 989; 
Mex. art 3672; Neth. art 1094; Nic. 
art 1231;7Pan.;art 8833; Pan. Canal Z%, 
arts? 12918,/1299); Perkart 7435, Pho art 
919.91; MR Ss OC Ou Portmanmt 202 ts Ci) 
Que.art 645; Rom. art 689; Sp. art 
999); Uro art L062iasViensrart 7 996% 
Clauss v. Burgess, 12 La. Ann, 142; 


[§§ 320-322 


prescription is provided,?’ while 


under still others the right of rejection is im- 


Acceptance, or rejection, relates 


back to the opening of the succession by decedent’s 
death,*® and is irrevocable except for defects which 
would vitiate other transactions.*° 

[§ 322] 3. Acceptance—a. In General. 
ance may be express, as in a document, or tacit 
(implied) from conduct.*” 
clare his intention within the time fixed by law 
amounts to an unconditional or simple acceptance 
under some codes.*% 
over succession property constitutes implied accept- 
ance,*4 for example, 
therein,*® but not where the disposition is in an- 
other capacity than that of heir,*#® nor, under some 
codes, when gratuitous.** 
the succession impHes acceptance,*® but it is not 
an act of acceptance to purchase succession prop- 
erty at tax sale.*9 


Accept- 


The heir’s failure to de- 


Exercising acts of ownership 


disposing of one’s interest 
Bringing suit relative to 


Acts of conservation or pro- 


Grieg v. Muggah, 5 Rob. (La.) 473. 

[a] Acceptance is presumed and 
need not be pleaded. Amy v. Aponte, 
29: Ps Re 134) . 

42. Civil codes: Arg. art 3353 
(3319); Belg» art. 778; Bol. art. 5435 
Braz. art 1581; Cuba arts 999, 1000; 
Dom. art 778; Fr. art 778; Guat. art 
Hay. art 637; Hond. art 1188; 

+ Jap. art, 10243, dias Reve 
Mex. art 3671; Neth. art 
Nie. art.1231; Pan. art 883% 
Per, art. 7553. Ph. sarts 999,,10007 (= 
R.-§§) 965,966; Port: art -20270 (2), 
Que. art 645 et seq; Rom. art 689; Sp. 
arts, 99955100055 (‘Siwy tanta owe oso 
Urw art, 1062/;,Ven.< ant.o90>) Charane 
1241; Col. art 1298; Pan. Canal Z. 


art 1298. 
codes: art 1584; 


43. Civil 
Jap. art 1024 (2). 

44. Civil codes: Arg. arts 3361 
(3327), 3386p) GCssl)sChe artsr ai 24qe 
1244, 1245; Col. arts 1298, 1301, 1302; 
Cuba art 1000; Hond, art 1177; It. art 
936; Jap, art 1024 (1); Pan. art 884; 
Ph, art,1000;..Ps Ra.§ 966: “Spare. 
1000; Pan. Canal Z. arts 1298, 1301, 
1302; Conrad’s Succ., 45 La. Ann. 89, 
les 935; Sevier v. Gordon, 29 La. 
Ann. 440; Aramburu v. Ortiz, 14 Ph. 
691.7695; Ortiz (Vn. AraMmbDULOsps eae 
98, 102; Sentence Supr. Trib. March 
2, 1896. 

[a] Im Mexico such acts 
treated aS express acceptance. Civ. 
Code art 3672. 7 

45. Civil codes: Belg. art 780; 
Bol. art 546; Ch. arts 1230, 1244; Col. 
arts 1287, 13801; Cuba art 1000; Dom. 
art..1805 Ke. vant 1220c) Kr, wart. Wise 
Hay. art 639; Hond. art 1177; Jap. 
art 1024 (1); ‘La. Rev. arts 999, 1002 
10038; Pan. art 88 ox PR aware 1000: 
ioe § 966; Que. art 647; Rom. art 
691; Sp. art 1000; Ur. art 1065; Ven. 


Braz. 


are 


ants: 998), 4999: Pan, .CanalsZa nang 
1287, 1301; Scott v. Briscoe, 36 La, 
Ann. 278 (mortgaging) ; Brashear v. 


Conner, 29 La. Ann. 347; Todd v, 
Place, 9 La. Ann. 517; McMasters ' Ve 
Place, 8 La, Ann, 431, 

46. Selby v. Bass, 19 La. 499. 

47. Civil codes: Braz. art 1582: 
Port. art 2029; Ven. art 1000 (when 
made in favor of all heirs). 

48. Arg. Civ. Code arts 3357 
(3323)—3359 (3325); Brashear v. Con- 
ner, 29 a. Ann. 13474. Truxillon cv. 
Truxillo, 11 La. Ann. 4 

[a] Payment of succession debts. 
—But presumption from such pay- 
ment may be rebutted by showing 
other motives than heirship. Lou- 
biere v. Le Blanc, 12 La. Ann. 210. 
Compare Flower v. O’Conner, 8 Mart. 
Ness, Gia obo. 

49. Burbridge v. Chinn, 34 la. 
Ann. 681; Miltenberger v. Weems, 31 
La. Ann. 259. 

Nor merely to style oneself heir. 
I EanOr a v. Bowman, 26 La. Ann. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


Sere 


§§ 322-325] 


visional administration, not in capacity of herr, 
Acceptance cannot 
be conditional, temporary, or partial.*1 

Simple acceptance, without 
benefit of inventory, generally subjects the heir’s 
property, as well as that of the succession, to the 
payment of succession debts,®? although, under some 
codes, the heir is in no ease liable beyond the 
value of the property, of which, however, he must 
present a showing by inventory or otherwise.** 
Failure to file an inventory within the required 
period is treated as a simple acceptance.®** 

[§ 324] c. With Benefit of Inventory. The heir 
may, and in practice usually does, accept the in- 
heritance ‘‘with benefit of inventory,’’®> and not 
even the testator can require the heir to accept 
By acceptance with such 
benefit the heir’s property is kept distinct from de- 
cedent’s, the inventory value of the latter fixing the 
Except in those ju- 


do not constitute acceptance.*° 


[§ 323] b. Simple. 


without such benefit.*® 


limit of liability for the heir.” 


50. Civil codes: Arg. art , 3362 
(3328); Belg. art 779; Bol. art 544; 
Braz art: wlosk ez) “Cn. art (1243; 


Col. art 1300; Cuba art 999; Dom. art 
Tis Er. art 779 Hayvart 638: Hond, 
art 1190; It. art 935; Jap. art 1024 
(1); La. Rev. arts 996, 1001; Neth. 
art. 1095; Pan. art 883; Pan. Canal Z. 


ary 3008 seh art. 999%) Pi RR. $2965: 
Port. art 2028; Que. art 646; Rom. 
art eg0 Sp... art -9995- Ure art, 1064) 


Ignacio v. Martinez, 33 Ph. 581; Hinlo 
v. De Leon, 18 Ph. 221. 

[a] Officious' acts, like the fune- 
ral of deceased, do not constitute 


SecoPtance. Braz. Civ. Code art 1581 


ye 

{b] Preservation and administra- 
tion of property subject to mortgage 
do not imply assumption of liability 


for the debt. Hinlo v. De Leon, 18 
Ph.-221. 
{cl Written admission of herita- 


ble capacity does not constitute ac- 
ceptance. Griffin v. Burris, 109 La. 
216, 33 S 201. 

51. Civil codes: Braz. art 1583; 
Ch. arts 1227771228; Col. arts, 1284, 
Zed Cun. art. 5273 Cuba’ art.-990: 
Ger. arts 1947, 1950; Guat. art 861; 
Hond. art 1174; La. Rev. arts 986, 
1016; Mex. art 3673; Pan. art 876; 
Pan. Canal Z. arts 1284, 1285; Per. 
dite WOssen artyo 90. 2 Re §. 957s Sp. 
art 990. 

[a] In Costa Rica acceptance and 
rejection must be expressed judi- 
cially in order to produce full legal 
effect.’ Civ. Code arts 528, 537. 

pe. Civil codes: Arg: art 3377 
(3343); Cuba arts 661, 1003; Ger. art 
Ae Hond. art 1192; Jap. art 1023; 

way prev. art.- 1013s Pans art 887; 
PB R. §§ 669, 969; Sp. arts 661, 1003; 
Sw. art 560: Ur. art 1069. 


58. Civil codes: Braz. art 1587; C. 
BR art 535.. Compare Nic. art 1253. 
[a] In the Philippines it was held 


that the code of civil procedure of 
1901 relieves the heir of any per- 
sonal liability. Suiliong v. Chio-Tay- 
Sane Ze he lo. 


54. C. R. Civ. Code art 536. 
55. Civil codes: Arg: art. 3392 
(3358); Belg. arts 774, 793 et seq; 


Che are 12525) Col; art, 1309 C, R. art 
Voor Oupa art. 1010s. Dom, arts, 774; 
793 et seq; Ec. art 1242; Fr. arts 774, 
793 et seq; Guat. art 847; Hay. arts 
633, 652 et seq; Hond. art 1198; It. 
arts 929, 955; Jap. art 1025; La. Rev. 
arts 1032 et seq, 1058; Neth. art 1090; 
Pan. art 898; Pan. Canal Z. art 1309; 
er are 100; Ph art) LOL0;7 Px" Ra: § 
976; Port. art 2018; Que. art 660; 
Rom. arts 685, 704; Salv. art 1178; 
Sp. art 1010; Sw. art 588 et sea; Ur. 
art 1078 et sea; Ven. art 990; Mur- 
ray’s Succ., 41 La. Afn. 1109, 7 S 
126. See Beneficio de Inventario 7 
Cys pe L135; 

“The beneficiary heir is not bound 
by it beyond the value of the ex- 


[40 C, J.-93] 
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effects and may dis- 
entirely by simply 
abandoning the latter to the credi- 
tors.” Tessier v. Roussel, 41 La. 
Ann. 474, 480, 6 S 542, 824. 

[a] Such acceptance is implied 
under some codes. Civil codes: C, R. 
art 535; Mex. art 3701; Nic. art 1254; 
Pan. art 882; Sw. art 588. Contra 
Arg. art 3397 (3363). 

{[b] In Germany (1) the heir is 
primarily liable for succession debts, 
including legacies. Civ. Code art 
1967. (2) But such liability is lim- 
ited to succession property by ad- 
ministration or bankruptcy proceed- 
ings. Civ. Code art 1975. (3) An 
order for administration may be re- 
fused if the succession assets are 
insufficient to defray costs. Civ. 
Code art 1982. 

{[c], In Switzerland (1) the heir, 
if he does not accept, may ask for 
administration (Civ. Code art 593), 
(2) which, in case the succession is 
insolvent, becomes a_ bankruptcy 
proceeding (Civ. Code art 597). 

56. Civil codes: Arg. art 3396 
(3362); Ch. art 1249; Col. art 1306; 
Cuba art 1010; Ee. art 1239; Pan. art 
896; Pan. Canal Z. art 1306; Ph. art 
LOUO:  Salvesarte Ti Spe art —L01i05 
Ven. art 1018; Hond. art 1196; P. R. 
Sa9(On Uiriyart. 1078. 

57. Civil codes: Arg. art 3405 
(3371)is> Belg. art -s802% Che ‘art 1247; 
Col, art) 13045, Cubav art, 1023. Dom, 
art 802°" Wet art. 12375 Er fart i802: 
Ger. art 1975 (where the limitation is 
allowed if the estate is insolvent or 
an administration for the benefit of 
creditors is ordered); Guat. art 854; 
Hay. art 661; Hond,. art 1194; It. art 
968; Jap. art 1025; La. Rev. art 1054; 
Mex. art 38700 (excluding confusion 
of property in all cases); Nic. art 
1254; Pan. art $94; Pan. Canal Z. art 
130472 Per. art (TbTscPh. art. 1623; P: 
R. § 989; Que. art 671; Rom. art 713; 
Salv. art 1169; Sp. art 1023; Sw. art 
589 (making the heir liable for in- 
ventoried debts); Ur. art 1092; Ven. 


tant succession 
charge himself 


art 1030; Hinlo v. De Leon, 18 Ph. 
221, 
{a] Heirs are liable for debts of 


the succession only if they have ac- 
cepted it without benefit of inven- 
tory. Hinlo v. De Leon, 18 Ph. 221. 
{b] Heirs and universal legatees 
are bound to the extent of succes- 
sion property to pay particular leg- 
acies or surrender such property. 
Eskridge v. Farrar, 30 La. Ann. 718. 
58. Civil codes: Arm art 3397 
(3363); Belg. art 793; Cuba arts 1011, 
1014; Dom. art 793; Fr. art 793; Hay. 
art 6525 Honda art 1179s) It. art) 955 
et seq; La. Rev. art 1035 et seq: 
Phe ear ts LON ss Os Pn iS S89. 
980; Port. art 2044 et seq; Que. art 
660; Rom. art 704; Sp. arts 1011, 
Hee Ur._art 1079 et sea; Ven. art 
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risdictions where acceptance with benefit of inven- 
tory is implied, the privilege must be formally 
claimed before the proper functionary,®* although 
the presentation of a ‘‘solemn’’ inventory suffices 
under some codes;°? but the inventory itself must be 
correctly and promptly prepared.®° 
ventory is incomplete or the heir alienates succes- 
sion property without authority, he loses the bene- 
fit of inventory.* 
omission of the inventory is excused, if the creditors 
agree or the heir proves in court that he has 
accounted for all the property.*? The heir retains 
any rights of action against deceased.®® 

The cost of inventory and of administration is 
chargeable against the estate, but not personal 
judgments against the heir for misconduct or ex- 
penses of deliberation if he rejects the inheritance 

[§ 325] 4. Rejection—a. In General. 
must be express; it is not presumed,®® and often 
requires a document or other formality.%® 


Where the in- 


In a few jurisdictions, however, 


e. 64 
Rejection 


Rejec- 


59. Civil codes: Ec. art 1235; Guat. 
art 854; Jap. art 1026; Per. art 757. 

[a] ‘A “solemn inventory” is one 
executed before a judge or his secre- 
tary or a draftsman and two wit- 
nesses. Salv. Civ. Code art 1174. 

{b] In Louisiana the inventory is 
prepared by the recorder of the par- 
Sal a notary. Rev. Civ. Code art 
ab : 

60. Civil codes: Arg. art 3439 
(3405); Belg. art 794 et seq; C. R. 
art 536; Cuba arts 1013, 1017; Dom. 
art 794: Ee. art 1246; Fr. art 794 et 
seq; Ger. arts 1993 et seq, 2005; Hay. 
art. 653° Bh. arts 1013. LOU eke 
§§ 979, 983; Que. art 662; Rom. art 
W0e; Sp. arts’ L013, V017; Urs ants 


1080, 1081. 

61. Civil codes: Cuba art 1024; 
Guat. art 856; Jap., art 1024 (3); 
Pan, art 9022) Per ‘art 759; “Phocart 
1024; P. R. § 990; Port. art 2053; 
Salv. art 1178; Sp. art 1024; Ven. 
arts 1022, 1035. 

fa] Legacies ‘cannot be paid until 
inventory is prepared. Civil codes: 
Cuba “art 0255 seh art 1025) ben is 
§ aca Sp. art 1025. 

{b] Pleading.—In an action to 
compel payment of legacies, an aver- 
ment ‘that an inventory is being 
formed, or that the creditors have 
not been paid, is a matter of defense 
which should have been set up in the 
answer.” Del Rosario v. Del Ro- 
Sario, 2) Phagool, oe. 

Guat. art 855; 


62. Civil codes: 
Per. art 758. 
63. Civil codes: Cuba art 1023 (2); 
Ph. ‘art 1023 (2); PLR, 87989) (2): 
Sp. art.1023 (2)3 Ur. art 1092 CoN 
64 Civil codes: Cuba art 333 
1A FAH MOIS 1B. vias Ste UR Sp. Se 


1033; Ven. arts 1041, 1042. 
65.. Civil codes: Arg. art 3379 
(3345); Belg. art 784; Bol. art 548; 


@ Re art 53738Dom. art 7343 Hevart 
1225; Fr. art 784; Guat. art 862; Hay. 
art 643s" Lt\ tart] 944-0 a Reve. are 
1014; Mex. art 3681; Neth. art 1103; 
Per. art 764; Que. art’ 651; Rom--art 
695; Salv. art 1157; Sw. art 56703. Ur. 
art 1074; Ven. art 1006; Edwards v. 
Ricks, 30 La. Ann. 926; Ludeling v. 
Felton, 29 La. Ann. 719. 

Nor is it presumed that accept- 
ance was without benefit of inven- 
tory.  Ubarri v. Laborde, 214 U. S. 
168, 29 °SCt 549, 53 L. ed.°953. 

66. Civil codes: Arg. arts 3379 
(3345)—-3381 (3347); Belg. art 784; 
Bol. art 548; Braz art 16813 C. Ro art 
537; Cuba art 1008; Dom. art 784; 
Fr. art 784; Guat. art 854; Hay. art 
643; Hond, art 1179; It. art 944; Jan. 
art 1038 (declaration in court); La. 
Rev. art 1017; Mex. art 3681; Neth. 
art 1103; Nic. art.1236; Pan. art 892; 
Ph: art 1008; PoOR. Sots! s@uer*art 
651; Rom. art 695; Sp. art 1008; Ur. 
art 1050; Ven: art 1006; Carter v. 
Fowler, 33 La. Ann. 100. 
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tion as testamentary heir involves rejection as legal 
heir, although the convefse is not true.®? 
who abstracts or conceals succession property for- 
Creditors with exist- 
ing claims against a rejecting heir may, if they 
would otherwise be prejudiced, seek acceptance for 


feits the right of rejection.** 


their own benefit in his name.®? 
[§ 326] b. Accretion. 


has forbidden it;*t and 


same inheritance or share goes, 


designation, to several, one of whom dies before 
the testator rejects the inheritance or is disquali- 
fied;** and in default of such accretion the rejected 


67. Civil codes: C. R. art 540; 
Cuba art 1009; Mex. arts 3683, 3684; 
NiGh art wkesssr eh, wart L009; “Pil. 
§ 975; Sp. art 1009. 

{a] Rejecting heir in possession 
must continue to care for the prop- 
erty as if it was his own, until an- 
other heir accepts. Jap. Civ. Code 
art 1040. 

68. Civil codes: Belg. art 792; Bol. 
art 555; Cuba art 1002; Dom. art 792; 
Er. art 792; Hay. art 651; ond. art 
1178; Jap. art 1024 (3); La. Rev. art 
1029; Neth. art 1110; Ph. at 1002; 
P. R. § 968;..Que. art 659; Rom..art 
703; Sp. art 1002; Ven. art 1015. 

69. Civil codes: Braz. arts 1586, 
Lb o0se C. ORe wart, 537 3) Mex. art 3694 
et seq; Hond. art 1185. 

70. Civil codes: Arg. art 3845 
(3811); Belg. art 786; Bol. art 549; 
Braz. ant 1589; Ch. art 1147 et sed; 
Col.sart 1206 et seq; C. R. art 568 
et seq; Cuba art 981; Dom. art 786; 
Eés ‘art 3137; Fr. art 786;’ Hay. art 
Gr5cp le art- 879° ‘Jan. art, 1039's day 
Rev. arts 1022-1028; Mex. art 3653; 
Neth>. art 1105; Pan. Canal Z: .art 
1206 et seq; Ph. art 981; P. R. § 948; 
Que. art 653; Rom. art 697; Salv. art 
1123: Sp. art 981; Ur. art 1044; Union 
Nat. Bank.v. Choppin, 46 La. Ann, 
629, 15 S 304. 


71. ‘Civil codes: Ec. art 1145; Mex. 
arts cooon >}  OAW.. art) si22s “Ore art 
1050. 

72.-,Civil”™ codes: ;Cuba ,art 984° 
Hond. art 1108; It. art 883; Mex. art 
SOD (pe ears 4s. boise 6 90 lsu ep: 
art 984. 

[a] “Forced heirs’ enjoy the 


right of accretion only when the dis- 
posable portion is left to several or 
to one of them and a _ stranger. 
Civil codes: Cuba art 985; Ph. art 
9855 P: R$ 9525. Sp. art 985, 

73. Civil codes: Cuba arts 982, 983; 
La. Rev. art 1022; Mex. art 3654; Ph. 
arts 982, 988; P. R. §§ 949, 950; Sp. 


arts 982, 983. 
74. Civil codes: Cuba art 986; 
Phe arte 93865. PR, 


Mex. art 3656; 
§ 9533Sp. art 986. 

“Don Enrique Gloria died before 
the testatrix. By the provisions of 
articles 982 and 983 of the Civil 
Code the right of accretion exists as 
to the other half in favor of the 
plaintiff and he is entitled to have it 
paid to him.” Del Rosario v. Del 
Rosario, 2 Ph. 321, 326. 

[a] No one may succeed in 
representation of the rejecting heir 
unless no others of his class accept, 


capita. Braz. Civ. Code art 1588. 
75. Sherman Rom. L. in Mod. 
World § 662. 


76. “He settled the estate, paid off 


the debts and discharged the lega- 
cies.” Sherman Rom. in Mod. 
World § 662. 

77. See supra § 320. 

78. Sherman Rom. L. in Mod. 
World § 662. 

79. Sherman Rom. L. in Mod. 
World § 662. 


In legal or intestate suc- 
cession, a rejected share accrues to accepting heirs 
of the same or next degree,’® unless the testator 
such heirs acquire all 
rights and obligations of the rejector.’? 
mentary succession accretion occurs only where the 
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One 


In testa- 


without special 


“Who is the executor and whence 
does he come? This is not a ques- 
tion that can be answered out of 
English documents, though, as al- 
ready said, we may strongly suspect 
that, under some name or another 
(perhaps aS mund of a cwide) he 
has been known in England for sev- 
eral centuries. That he does not come 
out of the classical Roman law is 
patent; it is only late in the day, 
and only perhaps in England and 
Scotland, that he begins to look at 
all like an instituted heres; yet under 
one name or another (executor gradu- 
ally prevails) he has been known in 
many, if not all, parts of Western 
Europe, notably in France. There 
seems to be now but little doubt that 
we can pursue his history back to a 
time when, despite Roman influence, 
the transaction in which he takes a 
part is not in our eyes a testamen- 
tary act. The dying man made over 
some portion of his lands or goods to 
some friend who would carry out his 
last wishes. The gift took effect at 
once and was accompanied by what 
was at first in fact, afterwards in 
theory, a delivery of possession. The 
church developed this rude institu- 
tion. It compelled the trustee, who 
very often was of the clergy, to per- 
form the trust, which almost always 
was a trust for the religious or the 
poor. Then under the influence of 
renascent Roman law the ‘last divi- 
sion’ or ‘devise’ began to bear a tes- 
tamentary character. The devise 
might be made by one who hoped 
that he had many years to live 
(in 1182 Henry II. was going abroad, 
but he did not mean to die); it was 
revocable, it was ambulatory; there 
was no longer, even in fiction, a pres- 
ent transfer of possession. But the 
executor kept a place in the scheme; 
he was very useful; he was the 
church’s lever. On the mainland and 
in the common law of the cosmopoli- 
tan church, as testamentary freedom 
grows, the executor’s main duty be- 
comes that of compelling the heres or 
heredes to pay the legacies.” 2 Pol- 
lock & M. Hist. Eng. L. pp 333, 334. 
“The testamentary executor has been 
the intermediary of numberless pious 
gifts; the cartularies of the convents 
are full of acts drawn up by execu- 
tors for the good of the souls of the 
deceased. We cannot realize today 
the social importance of the functions 
of these almoners. It is due to them 
and to the bounty they are going to 
bestow upon the convent by the re- 
quest of the deceased, that the body 
of the latter is allowed to receive an 
honorable burial in consecrated 
ground; due to them that the soul of 
the dead can be happy in the other 
world; for alms redeem sin. Happy 
he who has left behind him an al- 
moner to watch over his soul, and 
make gifts pro anima.” Caillemer 
“The Executor in England and on 
the Continent,” 3 Select Essays in 
Anglo-Am. Leg. Hist. (Boston, 1909) 


/and passive representative. 


r§§ 325-327 a 


share passes to testator’s legal heirs.’4 

[§ 327] D. Administration—1. Executor (Sp. Al- 
bacea; Fr. Exécuteur Testamentaire)—a. Historical. 
In the Roman law, the heir, since he continued dece- 
dent’s personality, was entitled to be called the 
latter’s legal representative,’® for he performed most 
of the work which we now eall administration.’® 
The change by which the heir’s unlimited liability 
became limited to the inventoried assets’? carried 
with it another change by which the heir became 
more like the modern executor or administrator.’® 
But the Roman law never produced a functionary 
who supplanted the heir in these particulars; that 
result was accomplished by the canon law*® as well 
as by the Byzantine*® and Mahometan*? systems, 
which developed the testamentary executor,*? or, 
where decedent dies intestate or the executor failed 


pp 746, 747. 

In. ,Coffin, vi.) U. S..9 156) 0: Sas2;5 
455, 15 SCt 394, 39 L. ed. 481 Mr. 
Justice White notes that the pre- 
sumption of innocence ‘‘found in the 
Roman Law was, along with many 
other fundamental and humane 
maxims of that system, preserved 
for mankind by the canon law.”’ But 
in the case mentioned in the text, the 
canon law did not merely preserve; 
it created. 

80. Caillemer ‘The Executor in 
England and on the Continent,” 3 
Select Essays. in Anglo-Am. Leg. 
Hist. (Boston, 1909) p 74% (4By.a@ 
remarkable coincidence, the institu- 
tion developed at the same time and 
assumed a great imvortance in two 
other legal systems, the Byzantine 
and the Mahometan. The testamen- 
tary executorship which appears in 
its germs in the law of Justinian, 
grows in strength in the Byzantine 
law of the 9th and 10th centuries, 
The epitropos resembles in many 
points the executor of the Western 
law: he too temporarily continues 
the person of the deceased, he too is 
placed under the close supervision 
of the public authorities, lay and 
religious, which can remove him and 
appoint in his stead an official ad- 
ministrator’’). 

81. Caillemer “The Executor in 
England and on the Continent,” 3 
Select Essays in Anglo-Am. Leg. 
Hist. (Boston, 1909) pp. 747, 748 
(‘Perhaps under the influence of the 
Byzantine law, but with very original 
peculiarities, the testamentary execu- 
torship had also come to hold a place 
of great importance in the Mahome- 
tan system of succession. Of con- 
siderable consequence in the Shafite 
and Shiite laws, it attains its maxi- 
mum development in the Hanefite 
law. An authority of the 12th cen- 
tury of our era, the Hedaya, gives us 
precise and detailed information 
concerning it, and we are somewhat 
surprised to meet with rules men- 
tioned by Beaumanoir, and with 
principles established by BEnglish 
custom. Here too the executor ap- 
pears aS continuing temporarily the 
person of the deceased, as his active 
More- 
over, in the Musulman law, as in the 
law of Southern France and of the 
German cities, the testamentary 
executor performs important func- 
tions in the guardianship of the 
minor children of the deceased. 
Finally like the Roman-German and 
the Byzantine law, so the law of 
Islam knows an ex-officio executor of 
testaments, the judge, who can name 
official administrators, in case the 
executors chosen by the testator do 
not perform their functions or hap- 
pen to die’’). 

82. The name was Roman; “but 
‘executor’ meant a minor officer of a 
court of justice.” 2 Sherman Rom. L, 
in Mod. World p 235 note 7. In the 
medieval law see 2 Pollock & M. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


ce a § 
> 


§§ 327-328] 


to qualify, the administrator.8% 


tem passed into the modern law, 
In the former, the executor ‘‘keeps a 
place in some of the modern codes; but it is never 
that prominent place which English law awards 


common.§* 


him.’’85 


[§ 328] b. Appointment and Qualification. 
or more executors may be named in a testament,*® 
but such appointment is not an independent provi- 
sion; it is operative only if there are debts or 
Where there are several executors, they 
may be named successively, jointly, or solidarily.*® 
An executor must have contractual 


legacies.®* 


Qualifications. 


The canonical sys- 
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both eivil and 


Acceptance. 
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authorized by parent or guardian; but a married 
woman may be an executrix with her husband’s con- 
sent, which, however, is unnecessary if she is legally 
separated from him.*?® 

The office of executor is a voluntary 


one; none is obliged to accept it;®° but acceptance 


One 
period.** 


ment.°* 


capacity and a minor may not act as such, although 


Hist. of Eng. L. p 334 note 1. “The 
executor had already got his pecu- 
liar name in Glanvill’s time.” Holmes 
“Barly Eng. Eq.,”’ 1 Law Quart. Rev. 
pp 162,165. 

ss. “But ‘administrator’ meant a 
provincial governor’ (in Roman Law). 
2 Sherman Rom. L. in Mod, World 
p 235 note 6. 

84. Caillemer “The Executor in 
England and on the Continent,” 3 
Select Essays in Anglo-Am. Leg. 
Hist. p 746; Holmes ‘‘Executors in 


_Earlier English Law,” 3 Select Es- 


says in Anglo-Am. L. (Boston, 1909) 
p 727; 2 Pollock & M. ‘Hist. of Eng. 
L. p 333 et seq. See also Executors 
one Administrators 22 C. J. pp 984, 

{a] Early common law.—(1) ‘‘The 
office of executor, in the sense of heir, 
was unknown to the Anglo-Saxons, 
and even in Bracton’s time does not 
seem to have been what it has since 
become. There is, therefore, no need 
to go back further than the early 
Norman period, after the appointment 
of executors had become common, and 
the heir was more nearly what he is 
now. When Glanvill- wrote, a little 
more than a century after the Con- 
quest, the heir was bound to warrant 
the reasonable gifts of his ancestor 
to the grantees and their heirs; and 
if the effects of the ancestor were 
insufficient to pay his debts, the heir 
was bound to make up the deficiency 
from his own _ property. Neither 
Glanvill nor his Scotch imitator the 
Regiam Majestatem, limits the lia- 
bility to the amount of property in- 
herited from the same source. This 
makes the identification of heir and 
ancestor as complete as that of the 
Roman law before such a limitation 
was introduced by Justinian.” 
Holmes Common L. p 347. (2) “The 
executor described by Glanvill was 
not a universal successor. Indeed, 
as I have shown in my book on the 
Common Law, the executor had not 
come to be so regarded, nor taken the 
place of the heir in the King’s courts 
even as late as Bracton. To save 
space I do not copy Glanvill’s words, 
but it will be seen on reading that the 
function of the executor was not to 
pay debts—that was the heir’s busi- 
ness,—but to cause to stand the rea- 
sonable division of the testator as 
against the heirs.” Holmes “Harly 
English Equity,” 1 Law Quart. Rev. 

164. : 

P 85. 2 Pollock & M. Hist. of Eng. 
L. p 334 note 2. 

[a] Germany.—‘‘Beseler has shown 
that the executor of the early Ger- 
man will was simply a Salman whose 
duty it was to see legacies and. so 
forth paid if the heirs refused. The 
heres institutus being unknown, the 
foreign law which introduced wills 
laid hold of the native institution as 
a means of carrying them into effect. 
Under the influence of the foreign 
law an actual transfer of the prop- 
erty ceased to be required. It was 
enough that the testator designated 
the executors and that they accepted 
the trust; and thus it was that their 
appointment did not make the will 
irrevocable, as a gift with actual de- 
livery for distribution after the 
donor’s death would have _ been. 


There can be no doubt of the identity 
of the continental executor and the 
officer of the same name described by 
Glanvill; and thus the connection 
between the English and the German 
law is made certain.’ Holmes “HWarly 
English Equity,” 1 Law Quart. Rev. 


p 164. 
{b] Some codes prohibit the nam- 
ing of testamentary executors.— 


Hond. Civ. Code art 1216 (providing 
that the heirs and their representa- 
tives shall execute the will); Salv. 
Civ. Code art 1192. The civil code of 
Portugal appears to contain no pro- 
vision for the appointment of execu- 


tors. Executors are provided for 
however, in most civil law jurisdic- 
tions. See infra § 328. 

86. Civil codes: Arg. art 3878 


(3844); Belg. art 1025; Bol. art 603; 
Braz. art 1753; Ch; art 1270 et seq; 
Cc. R. art 541 (providing that there 
shall be only one at a time); Cuba 
art 892; Dom. art 1025; Fr. art 1025; 


Ger. art 2197; Guat. art 904; Hay. 
ALU ool Les Abb 7000 elie Cee mealge 
1658; Mex. art 8708; Pan. art 854; 


Per. art 810; Ph. art 892; B. R. § 866; 
Que. art 905; Sp. art 892; Ur. art 964; 
Ven. art 958; Rom. art 910. 

{a] Source of authority.—(1) “We 
are of the opinion that an executor 
derives his authority from the judg- 
ment ordering the registry and exe- 
ecution of the will, and appointing or 
confirming the executor, and that the 
letters testamentary are merely the 
evidence establishing that the execu- 
tor has been duly qualified to act, by 
judgment, by taking the oath, and by 
giving bond, if one was required un- 
der the law. The production of such 
letters dispenses the party from 
showing that the prerequisites of the 
law have been complied with; but, in 
the absence of letters he may show 
the judgment, the oath of office, and 
the bond; in this case no bond was 


necessary, as the plaintiff was ap- 
pointed by the will. The judgment 
confirming him as executor must 


have its effect, until it be reversed by 
appeal or in an action of nullity. 
Porter v. Depeyster, 18 La. 351, 352. 
Leckie v. Fenner, 9, Rob. (La.) 189. 
In Hoover v. Sellers, 5 La. Ann. 180, 
181, our predecessors seem to have 
considered that the order appointing 
a tutor, his bond and oath of office, 
were sufficient to show the qualifica- 
tion of the tutor without letters of 
tutorship. We are of opinion that 
plaintiff was duly qualified as execu- 
tor, without the issuance of letters 
testamentary.’ Vogel’s Succ., 20 La. 
Ann. 81, 82. (2) ‘‘The defendant has 
not shown that the executor of the 
will was authorized by the court of 
probates. He must, therefore, be 
considered aS a mere stranger. 
Against such the plaintiff must not 
necessarily show herself entitled to 
the whole estate, to demand the sur- 
render of it. It suffices she should 
show she is heir for a part.” Labadie 
vy. Guerin, 5 La. 429, 430. 

[b] Appointment need not be made 
in the testament to be executed.—(1) 
Civil codes: Arg. art 3879 (3845); 
Nic. art 1305. (2) In Brazil the ex- 
ecutors may be named by codicil. 
Civ. Code arts 1651-1653. (3) In 
Mexico the heirs, by majority vote, 


may be implied,®! as by intervening in the admin- 
istration,®? or by failing to decline within a fixed 
By some codes, rejection of the appoint- 
ment works a forfeiture of rights under the testa- 


Oath and bond. Executors in civil law countries 
are not usually required to take an oath or to give 


select the executor, in default of 
testamentary appointment or of 
qualification (Civ. Code art 38704); 
if there is no choice, the judge names 
one (Civ. Code art 3706). 

87. [a] Effect.—(1) ‘The appoint- 
ment of an executor with the seizin 
is not, as alleged, a substantive’ tes- 
tamentary disposition, independent of 
any other. The functions of a testa- 
mentary executor are a mandate, 
differing from other mandates in this 
only, that it begins at the death of 
the principal when all other mandates 
end. That mandate, under our laws, 
where it is not enlarged by the will, 
is limited to the execution of the 
legacies contained in the will and to 
the payment of the debts, and the 
powers which it gives are to be 
strictly construed. Delisle, Commen- 
tary on Art. 1024 Nap. Code. There 
being no testamentary dispositions 
to execute, and no debts to pay, in 
this case, the appointment of the de- 
fendant as executor has become in- 
operative.” Dupuy’s Succ, 4 Da. 
Ann. 570; 571. >7(2:)" “Tf there: be=no 
debts or legacies to pay—in a word, 
nothing to do—nothing to execute— 
it would seem he is without function, 
and his appointment is inoperative. 

. The French law has been inter- 


) 13 Mer- 
lin Rep. verbo Héritiers.” Walker’s 
Suce! o2vuavAnn sn aole vega. 

88. Civil codes: Ch. art 1281; C. R. 
art 542; Cuba art 894; Pan. art 856; 
Phe wart 804s Sree 8. S68 Sp alare 


preted in the same way.... 


894 

89. Civil codes: Arg. arts 3880 
(3846), 3881 (3847); Belg. arts 1029, 
10305 Bol} art’ 6075 ChY -arts devo 
1273; Col. arts 1329, 1330; Cuba. art 
893; Dom. arts 1029, 1030; Ec. arts 


1262, 1263; Fr. arts 1029, 1030; Ger. 
art 2201; Guat. art 906 (excluding 
those in the judicial service); Hay. 
arts 835, 836; It. arts 904, 905; Jap. 
art 1111 (excluding also a bankrupt); 
La. Rev. artS 1668-1665; Nic. art 
1306; Pan. art 855; Pan. Canal Z. 
arts 1329, 1330; Per. art 812; Ph. art 
893; P. R. § 867; Que. arts 906, 907; 
Sp. art 893; Ur. art 967; Ven. arts 
959, 960; Rom. art 914. : 

90, -Civil codes: Bol... vart.1 602% 
Braz. art 1765; €h. art’ 1277; Col: art 
1334; CC, R: art! 646; ‘Cuba art °893); 
Ee. art 1267; Guat. art 907; Jap. art 
L103 aie va vart) 1677 ban are 
860; Pan. Canal Z. art 1334; Per. art 
813; Ph. art 898 [Code Civ. Proce. 
8) 627 i PR; 872; Que. art 910; 
Sp. art 898; Ur. arts 966, 968; Ven. art 
974; Sentence Supr. Trib. Febr. 24, 
1905, Jur. Civ.; Gugy v. Gilmor, 1 
RevdeLegis (Que.) 169. 

91. Civil codes: Boise art 602; Ch. 
art 1278; Col. art 1335; Ec. art 1268; 
Pan. Canal Z. art 1335. 

92. Bol. Civ. Code art 602. 

98. Civil codes: Cuba art 898; Jap. 
arte LtL0) Pan. antiSO0;e Pes ResgeSiiae 
Sp. art. 8983 Ph-vart $98: 

94: Civil scodes: -" Chir artes, 12 ig 
(where there would be no serious 
inconvenience in accepting); Col. art 
1334 (same as Chile); Cuba art 900; 
Pan. art 862; Pan. Canal-Z. art 1334 
(same as Chile); Ph. art 900; P. R. 
§ 874; Sp. art 900; Ur. arts 843, 943; 
Sentence Supr. Trib. Febr. 14, 1898, 
Jur. Civ. 
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security ;9> but in some jurisdictions security may 
be required at the instance of a creditor,®® or of 
In those civil law juris- 
dictions where procedural codes of American origin 
‘have been adopted, bonds are required of all per- 


the heirs and legatees.®* 


sonal representatives.°® 


[§ 329] ¢. Classes. 


specified affairs.” 


[§ 330] d. Powers and Duties—(1) In General. 
The executor’s function is to carry out the testa- 
tor’s dispositions,? unless they are unlawful.+ 


95. Que. Civ. Code art 910. 

{a] When hypotheca attaches.— 
“The point of law involved in the 
present contestation is whether the 
will of the testator or its registration 
‘created a mortgage on the testator’s 
property. This point was long since 
determined in the negative, in the 
“ease of David and Hays, 3 L. C. Law 
Reports, p. 440, and in the case of 
Weekes and Pothier therein cited. 
It was there held that it is only by 
acceptance of Office, by some acte 
authentique, that the  executor’s 
property can be hypothecated.” La- 
mothe v. Ross, 2 LCJur (Que.) 278. 

96. La. Rev. Civ. Code art 1670. 

{a] Forced heir cannot ask.—‘‘The 
right of creditors does not extend to 
or include the heir (who claims ex- 
clusively as an heir, even though he 
is a forced heir) as having the right 
to require a bond. The article in- 
voked by Mrs. Duncan does not con- 
vey the idea that it was intended by 
the lawmaker to include an heir in 
any capacity he might claim as an 
heir, although the forced heir’s rights 
are sometimes assimilated to those of 
creditors. The purpose was to deal 
with the personal right of the credi- 
tor, and not with that of the: heir, 
the extent of whose right is not de- 
termined. In order to determine the 
extent of the legitime of each heir it 
is important for all the property to 
be taken into account. Any bond at 
all should have in view the securing 
of the interest of all the heirs and 
not of one complaining heir. The 
obiter dicta in Ames’ Succ., 33 La. 
Ann; 1317, 1321, and in .Turnell’s 
Succ., 32 La. Ann. 1218, are not con- 
trolling. They have no bearing upon 
the question presented in this case.” 
Kranz’s Succ. 115 La. 545, 548, 39 S$ 
594. See also Chretien vy. Bienvenu, 
41 La. Ann. 728, 6 S 553. 

97, Civil, codes: Arg. 3887 
(3853); Ec. art 1287. 

98. Ph. Code Civ. Proc. §§ 643, 662; 
P. R. Rev. St. §8§ 1571 (executor), 
1603 (requires an oath). 

99. See supra § 295 et seq. 

1. Civil codes: Bol. art 601; Braz. 
art 1754; Cuba art 894; Pan. art 856; 
P. R. § 868; Sp. art 894. 

2. Civil codes: Bol. art 601; Braz. 
art 1754; Cuba art 894; Pan. art 856; 
P. R. § 868; Sp. art 894. 

3. Civil ‘codes: ’Arg. arts 3878 
(3844), 3885 (8851); Belg. art 1031; 
Bol. art. 599; Braz. arts 1753, 1757; Ch. 
art 1270; Col. art 1327; Cuba art 902 
(3); Dom. art 1031; He. art 1260; Fr. 
art 1031; Ger. arts 2203, 2216; Guat. 
art 898; Hay. art 837; It. art 908; Nic. 
artsads0s, slo; Pan, Sart 3864 3): 
Pan. Canal Z. art 1327; Per. art 805; 
Ph. art 902 42): LED ne oct) teh omnes) ip 
Que. art 918; Sp. art 902 (3); Sw. art 
518; Ur. art 964; Ven. arts 962, 964 
(3); Rom. art 916. 

{a] Douisiana.—‘‘The duties and 
functions of an executor of a will are 
imported by his title. He is to exe- 
cute the will, paying the debts of his 
testator and his legacies, and carry- 
- ing into effect his testamentary dis- 
positions. The French law has been 
interpreted in the same way. 13 Mer- 
lin Rep. verbo Héritiers.”” Walker’s 
Succ., 32 La. Ann. 321, 323. 


art 


Like the succession itself,°® 
the executor may be either universal—for the entire 
succession!—or particular—being limited to certain 
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right to do so.® 


ees 


[§§ 3828-530 


may be authorized to take possession of the moy- 
ables> and in some jurisdictions has the implied 


Even without seizin the executor 


has the quasi administration of the estate’ and must 
administer it properly,® taking due precautions, with 


the assistance of the heirs, to conserve and safeguard 


the property.® 


The executor must insure the prop- 
erty,'° and must pay the legacies! and debts of the 
succession!” if so directed in the testament,!* espe- 


cially the funeral expenses.14 If necessary for these 


He 
4 Civil codes: Arg. art 3885 
(8851); Ch. art 1301; Col. art 1358; 


Cuba art 901; He. art 1291; Mex. art 
S728 Nic. warts sees, ~ean,, art, codes 
Pan Canal Zn are Loos en anteoou. 
PR. 8) 8753 Sp. art.9015 Ur. art990i; 
Rom. art, 911. 

“Formerly and now the executor 
was and is considered the agent of 
the testator and not of the heirs. 
Formerly, as at present, it was _ the 
will of the testator which should be 
complied with; but formerly and now 
there existed and exists the principle 
of limitation that what was directed 
by the testator to be done and what 
was or is done by the executor should 
not be contrary to law. Paramount 
to the individual is society, which 
regulates his actions by means of 
laws enacted by bodies’ specially 
created for that purpose.” Criado v. 
Martinez, 25 P. R. 308, 312. 

5. Civil codes: Belg. art 1026; 
Braz. art 1754; Ch. art 1296; Col. art 
1353; Dom. art 1026; Ee. art 1286; 
Bravart, 202655 Hay. part .cocsuelive sane 
906; La. Rev. art 1659; Neth. art 1054 
(including immovables); Pan. Canal 
Z. art 1353; Ur. art 986; Ven. art 962. 

Ge "Civilby codes: Aree wants ToSs8 
(3854) (where there are no legal or 
instituted heirs and the sole object 
is. to pay legacies); Ger. art 2205; 
Mex. arts 3726, 3727; Que. art 918. 

7, Boyd's. Succ., 12. La...Ann..,611, 
612 (“If the heirs and legatees are 
absent, he should take charge of the 
estate for their benefit, whether 
seizin has been expressly conferred 
by the will or not. If seizin is not 
given him, or if the heirs furnish 
him with money to pay the debts and 
legacies, he cannot, as between them- 
selves, prevent them from taking 
possession of the property; but his 
power of administration will enable 
him to collect the funds and cause 
property sufficient to settle up the 
estate to be sold. C, C. 1661, 1665; 
Revised. Statutes, ps 2) CG. Py 333s 
Dbid VUE eae, VW663.616667)): 

8. Civil codes: C. R. arts 548, 560; 
arts 2205, 2216; Mex. art 3730 


9. LO Aro art. Useod 
(8857)3 Cuba, art 902 (4); He. ‘art 
1274; Guat. art 908 (2); Mex. art 3730 
(1V); Pan. art. 864 (4); Per. art 814 
(2)3 Ph. art. 902 (4)3) Pa Re 8 876) (4)% 
Sp. art 902 (4). 

10. Civil codes: Nic. art 1316; Ur. 
art’ 974; Mex. art 3730 (II). 

11. Civil codes: Arg. arts 3893 
(3859), 3894 (3860); Ch. art 1290; 
Col. art 1347; Cuba art 902 (2); He, 
art 1280; Guat. art 908 (4); Pan. art 
864 (2); Pan. Canal Z. art 1347; Per. 
ant $8045 (4)is Bb arts 0020 C2, ene ents 
§ 876 (2); Que. art. 919; Sp. .art 902 
(2); Sw. art 518; Ur. art 980; Ven. art 
964 (2). 

[a] A legatee may sue to compel 
executor to pay the legacies. Ro- 
sario v. Rosario, 2 Ph. 321. 

12. Civil codes: Guat. art 908 (4); 
Mex, vart 3730) (CVs) Ouew art O19): 
Sw. art 518; Ven. art 964 (4) (Cif in 
possession of property). 

18. Civil codes: -Ch. arts) 1288, 
1289; Col. arts 1345, 1346; Ee. art 
1276, -Ran. Canal Ziiartsri345, sae: 

14. Civil codes: Cuba art 902 (1); 


purposes he may cause the sale of the movables’® 
or, if they are insufficient, the immovables.?® 
executor is a proper party to any legal proceeding 


The 


Guat. art 908 (1); Pan. art 864 (1); 
Per. art. 814. (2); Ph art, S02 
PR, Ris § 86 C2): -Sp. avin oO cee 
Ven. art 964 (1). 

15. Civil codes: Arg. art .3890 
(3856) (if authorized); Belg. art 1031; 
Ch. art 1293 (with heirs’ consent); 
Col. art 1350; Cuba art 903; Dom. art 
1031; Ee. art 1283 (with heirs’ con- 
sent); (Fr. “art 1031; Hay. art. sors 
Lt, arts9085. tua, Revs art 1668 —Gieau- 
thorized); Mex. art 3741 (if author- 
ized); Neth. art 1059; Nic. art 13815 
(if authorized); Pan. art 865; Pan. 
Canal -Z, art. 13503" Phe ‘art 303 te 
§ 877 [Rev. St. § 46 et seq]; Que. art 


919% “Sp. (‘arts 9033 (Ureart 983teven- 
art 965; Rom. art 916; Sentences 
Supr. Trib. June 21, 1895, May 26, 


1899, Dec. 3, 1901; Martinez v. Regis- 
trar of Property, 15 P. R. 66, 68. 

1G... Civil’ ‘codes? “Ars. “art j3390- 
3856; Cuba art 903; La. Kev. art 1668; 
Pan. art 865. 

[a] Philippines.—(1) Civ. Code 
art 903. (2) ‘‘The only ground upon 
which an administrator can demand 
of the heirs at law the possession of 
real property of which his intestate 


‘was seized at the time of his death, 


is, that such property will be re- 
quired to be sold to pay the debts of 
the deceased.” Buenaventura v. Ra- 
mos, 438 Ph. 704, 714 [cit Malahacan 
v. Ignacio, 19. Ph. 434: Tlustre wi 
Frondosa, 17 Ph. 321]. 

[b] Porto Rico.—(1) Civ. Code 
§ 877; Rev. St. § 46 et seq. (2) “The 
provision of section 877 of the re- 
vised Civil Code forbidding executors 
to sell real property for payment of 


funeral expenses and legacies without 


the consent of the heirs, has no object 
other than to prevent the legal 
rights of the latter from being im- 
paired by possible abuse of their 
powers on the part of executors.” 
Martinez v. Registrar of Property, 
15 PR 66,568. 

{c] Spain.—(1) Civ. Code art 903. 
(2) “The deed of sale presented in 
the registry for record was executed 
by an executor who, although empow- 
ered to sell under the will, acted 
without the lawfully required con- 
currence of the forced heir who suc- 
ceeded the testator and who, as it 
appears from the record, was also 
absent, for these reasons the refusal 
to record the deed being justified; 
and the executor could not claim sup- 
port under the provision of article 
901 of the Civil Code merely because 
it provides that executors shall have 
the powers conferred upon them by 
the testator; for the same article es- 
tablishes the express limitation that 
the powers must not be contrary to 
law, and as the law, in its relation 
to the case under consideration, rec- 
ognizes in the forced heir a right 
prior to and independent of any will, 
whatever in the will opposes, limits, 
contradicts or adversely affects that 
recognized right cannot prevail with- 
out his intervention in the manner 
provided for according to the case.” 
Sentence Supr. Trib. May 30, 1895, 
3 Dur Clve Ge: 

[d] Where there are minor forced 
heirs.—‘“‘The Spanish commentators 
are not in harmony regarding the 
matter. Manresa’s opinion seems to 


FN a ER a is a ea 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§§ 330-331] 


involving the execution of the will or the interests 
Under some codes, the executor 
must make partition;1® but this is by no means the 


of the succession.?7 


universal rule.?® 


[§ 331] (2) Construction. ‘The executor’s powers 


are strictly construed?° and he is 


incline to the authority of the execu- 
tor to sell property when so author- 
ized by the testator regardless of the 
heirs. 6 Manresa, Civil Code, 752 et 
seq. Galindo and HEscosura sustain 
the same theory. 2 Galindo and Es- 
cosura, Mortgage Legislation, 75 et 
seq. And also S&nchez Roman. 
Sanchez Rom4&n, Civil Law, 1425. On 
the other hand, Scaevola concludes, 
and correctly we think, that ‘if the 
parents themselves cannot alienate 
the property of their children which 
they manage and use, 
hardly authorize other persons, such 
as executors, to sell property of the 
estate in whose conveyance a minor 
heir is interested. Therefore, such 
sale must be made with the authori- 
zation of the court.’ 15 Scaevola, 
Civil Code, 480. Nor are the decisions 
of the General Directorate of Regis- 
tries in accord, for while some favor 
the theory maintained by the defend- 
ants and by the trial court, others up- 
hold the contention of the appellants. 
In our opinion the reasoning of the 
latter better harmonizes all the pro- 
visions of the code, inasmuch as jin 


‘recognizing the powers of the testa- 


tor and the executor it also recog- 
nizes the rights of the heirs, whether 
adults or minors, thus applying 
wholly the idea of the legislator in 
the matter.” Criado v. Martinez, 25 
P.R. 308, 312. 

17. Civil codes: Arg. arts 3895 
(3861), 3896 (3862); Belg. art 1031; 
Ch. art 1295; Col. art 1352; Dom. art 
10313-Fr. ‘art 1031;° Hay. art 837; It. 
art 908; La. Rev. art 1676 (even 
after the administration ceases); 
Mex. art 3730 (VII, VIII); Neth. art 
1056; Nic. art 1321; Pan. Canal Z. art 
1352; Que. art 919 (providing also 
that he may receive payments). 

[a] Express testamentary author- 
ity is required in some jurisdictions. 
Civil codes: Guat. art 910; Per. art 
820; Ur. art 985. 

{b] Plaintiffs.—(1) “Plaintiff and 
his coexecutors were authorized by 
the express terms of the will to act 
as such, jointly and severally, and as 
appears from a duly executed power 
of attorney, made a part of the rec- 
ord in this case, plaintiff’s coexecu- 
tors conferred upon him full and law- 
ful authority to act for and on their 
behalf in instituting this action. 
Under the provisions of the above- 
cited article of the code, we are of 
the ovinion that he was clearly en- 
titled to institute and maintain this 
action without joining his coexecu- 
tors.” Paterno v. Solis, 15 Ph. 153, 
155 [cit Civ. Code art 895]. (2) “Al- 
though section 53 of the Code of Civil 
Procedure provides that an executor, 
administrator or trustee of an ex- 
press trust, or a person expressly 


-authorized by statute, may sue with- 


out joining with them the persons for 
whose benefit the action is presented, 
it seems to us that that provision as 
to procedure should be harmonized 
with the provisions of the substantive 
law regarding executors contained in 
the Civil Code, that is, that the join- 
der of the person for whose benefit 
the action is prosecuted is not neces- 
sary when the executor acts within 
his legal powers. However, the 
power to sue recognized in executors 
does not abridge the right which the 
heirs of the deceased have to do the 
same.” Cibes v. Santos, 22 P. R. 208, 


215. 

{c] Defendants.—All joint execu- 
tors who have acted are necessary 
parties to a suit for accounting and 
must be jointly summoned. Dame v. 
Grey, 1 RevdeLegis (Que.) 346, 352. 

18. Civil codes: Ec. art 1276 
(where he pays debts); Ger. art 2204; 


they could. 
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negligence.2!_ Where more than one is named simul- 
taneously, all are liable solidarily unless the judge 
or testator shall have relieved them.?? 


His functions 


cannot usually be delegated ;?* but he may, by testa- 


hable for slight 


Mex. art 3730 (VI); Sw. art 518. 

19. See cases infra this section. 

{a]- Louisiana.—‘‘The property in 
the hands of the executors belongs 
jointly to the widow and the legatees 
under universal title. There was no 
necessity for the executors to pro- 
long their possession of it till the 
liquidation of the community and par- 
tition of the property thereof could 
be effected. Their continued posses- 
sion of it was not required for such 
purpose. Even if it be true that 
upon a settlement of the community 
the widow would be largely indebted 
to the heirs or legatees, such’ fact 
would not justify any action on the 
part of the executors looking to the 
benefit of the latter. It is to be pre- 
sumed that without the aid of the 
executors they would be able to take 
care of themselves and secure their 
own rights, and the law affords every 
means and facility for doing so that 


it does to other parties similarly 
situated.” Geddes’ Succ., 36 La. Ann. 
963, 965. 

[b] Porto Rico.—(1) “Section 876 


of the Revised Civil Code sets forth 
what are the powers of executors 
where the testator has not specially 
determined them. That of making a 
partition of the inheritance is not one 
of them, and therefore in order that 
an executor may have such power it 
is necessary that the testator specially 
vest it in him. That is what was 
done in this case, but could the testa- 
tor give this power to an heir, as is 
the case here? Section 1024 of the 
Revised Civil Code, the same as 1057 
of the Spanish Civil Code, provides 
that the testator may, by an act inter 
vivos or causa mortis, entrust the 
mere power of making the division 
after his death to any person who is 
not one of the coheirs.” Ex p. Ra- 
mos, 19'P. R. 154, 156. (2) “It cannot 
be said that the judgment violated 
section 876 of the Civil Code relating 
to the ‘powers of executors, nor its 
concordant section 1024, because it is 
only sought to have the defendant 
executor comply with obligations im- 
posed upon him by the act relating 
to special legal proceedings in force, 
among which is surely not that of a 
commissioner to make the partition 
or division of the estate, but section 
67 of said act approved March 9, 1905, 
does impose upon him the obligation 
of applying for the appointment of 
persons to do such work; and this is 
surely what is intended by the judg- 
ment when it orders that the proceed- 
ings be continued to the settlement of 
the estate; that is to say, that he, as 
such executor, perform all the acts 
which are incumbent upon him in ac- 
cordance with the law.” Carbia v. 
Carbia, 10' P. R. 376, 381. 

20. Walker’s Succ., 32 La. Ann. 
321; Dupuy’s Succ., 4 La. Ann. 570. 

{a] Costa Rica.—The executor re- 
quires special authority to lease 
lands, alienate property, compromise 
claims, or continue or discontinue 
business. Civ. Code art 549. 

{[b] Mexico.—Consent of heirs is 
required to authorize the executor to 
sell, lease, or encumber property or 
compromise claims. Civ. Code arts 
3743, 3746. 

[c] Porto Rico; cancellation of 
mortgage.—‘‘As these powers con- 
ferred by statute do not include the 
authority to perform acts of strict 
ownership, as is the cancellation of 
a mortgage because it involves the 
alienation of a real right, it is mani- 
fest that executors who have not been 
authorized by the testator to cancel 
mortgages cannot execute an act of 
that character, for it would not be 
lawful to amplify their powers when 


mentary authority, appoint one or more coexecutors,** 


the testator granted them only those 
which the law confers upon all execu- 
tors.”’ Crehore v. Registrar of Prop- 
erty, 22 P. R. 30, 33. See also Acuna 
v. San Juan Registrar, 28 P. R. 392. 
[d] Porto Rico; collecting claims. 
—‘‘Section 876 of the Civil Code pre- 
scribes the limited powers of execu- 
tors in case the testator may not 
have determined them specially, and 
the power to collect debts owing to 
the deceased is not included among 


Eh rs Cibes v. Santos, 22 P. R. 208, 
Ce] Quebec.— “There is no power 


given by the will to authorize the 
executor to become security for the 
debt of another, nor to sign notes, 
save for administrative purposes, nor 
for any purpose to endorse notes. 
The accommodation or giving secur- 
ity on promissory notes is beyond 
any of the powers conferred, and as 
regards the establishment of any of 
the children, it should appear by the 
act itself of establishment that 
money or value was taken from the 
estate and applied to this purpose, 
in order to justify it as a charge.” 


Lionais v. Molsons Bank, 26 LCJur 
PAL Cl SPA (es 
{f] Spain.—‘“We do not believe 


that the spirit of our code is opposed 
to the legislation authorizing execu- 
tors to take temporary charge of the 
estate of the deceased, invest the 
part of free disposal thereof, and ef- 
fect partition, etc. even where there 
are legal heirs; but it would be ille- 
gal to authorize the investment of the 
entire estate or of any portion there- 
of in excess of the vart of free dis- 
posal, forbid the intervention of the 
judicial authorities or restrict in any 
way the title to the legal portions.” 
6 Manresa Comm. on Civ. Code p 769. 

21. Civil codes: "Ch. art 1299; Col: 
art 1356; Ec: art 1289; Nic. art 1343: 
Pan. Canal Z. art 1356; Ur. art 988. 

22. Civil codes: Belg. art) 10333 
Chi*art 12813" Cols art: 133335 Mes tarts 
Idd" W272 Pr: art e033 ='Guat. cart 
905; Hay. art 839; Neth. art 1063; 
Nic. arts 1327, 13829; Pan. Canal Z, 
art 1338; Per. art 811; Ven. art 972; 
Dom. art 1033; Rom. art 918. 

[a] Quebec.—(1) Civ. Code art 
913. (2) “There may be some am- 
biguity in that article but, it seems 
to us that, though the article 913 of 
the Civil Code obliges the executors 
to render jointly and severally an ac- 
count of their gestion and adminis- 
tration, it does not condemn them to 
pay the balance jointly and severally, 
but merely each of them for his 
share in the property of which they 
have taken possession in their joint 
quality. This is in conformity also 
with article 1105 of the same Code 
which says that, in purely civil 
cases, an obligation is not presumed 
to be joint and several, it requires 
express terms to make it such, but, in 
commercial cases, the joint and sev- 


eral liability is presumed.” Darling 
v. Brown, 21 LCJur 125, 128. 
28. Civil codes: Arg. art 3889 


(3855); Braz. art 1764; Ch. art 12805 
Cols art) 1337; Cuba) art 909; Hci wart 
1270; Mex. art 3722 (except by sol- 
emn power); Nic. art 1314; Pan. art 
871; Pan. Canal Z. art 13375 Ph. art 
909; P. R. § 8838; Sp. art 909; Ur. art 


971; Ven. art 973; Sentences Supr. 
Trib. Oct. 5, 1900, April 20, 1908} 
Febr. 1, 1910. 

{a] Quebeco.—(1) Civ. Code art 


913. (2) Only the testator can dele- 
gate an executorship. Gugy v. Gil- 
mor, 1 RevdeLegis (Que.) 169. 

24. Civil codes: Ch. art 1280; Col. 
art 1337; Ger. art 2199. 

{a] The executor remains respon- 
sible for the acts of a substitute, 
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and may function with the aid of mandataries.*> So 
while his functions are not usually transmissible,”® 
power may be given him to name a successo 
Where there are several executors, 
regardless of the withdrawals,?* and one may act 
Disagreements among 


in default of the others.?° 


several executors are settled by the judge.*? 
other codes a majority may act or one may be au- 
thorized to act for all;*? and in cases of extreme 
urgency one may, upon his own responsibility, do 
what is necessary, if he notifies the others forth- 


with.®2 


[§ 332] (3) Inventory. Where the executor ad- 
ministers the propery, he must prepare an inventory 
thereof,?* after he so notifies the heirs that they 
As a rule he cannot be exempted 
from this duty,®® although in some jurisdictions the 
In Switzerland the heir 
may demand a public inventory made by the court.*? 


may attend.*+ 


testator may relieve him.*® 


although the latter is authorized by 
the testament. Low v. Gemley, 35 
LCJur (Que.) 171. 

26. Civil | codes; (Arg. »art 3889 
(3855); Braz. art 1764; Ch. art) 1280; 
Col. art 1337; Ec. art 1270; Nic. art 
1314; Pan. art 871 (even without au- 
thority); Pan. Canal Z. art 1337. 

26. Civil codes: Arg. art 3889 
(3855); Belg. art 1032; Braz. art 1764; 
Ch. art 1279; Col. art 1336; Dom. art 


10325) she arte 1269e— Hr arth yi032> 
Guat vart 911 Hays art+8384 Tt) rvart 
909; La. Rev. art 1680; Neth. art 


1062; Nic. art 1314; Pan. Canal Z. art 
prant SZL¢sUn.carts9 703, Rom: 
Abin gil. 


27. Ger. Civ. Code art 2199. 

[a] The powers of an ex Officio 
executor pass to his successor.—Areg. 
Civ. Code art 3900 (38866). 


22,, Civil, codes:) .Braz.; art, L765; 
Ger. art 2224; Ch. art 1283; Col. art 
13405 Wen ant. T2735. Nietwart. 1329: 


Pan. Canal Z, art 1340; Que. art 913; 
Sw. art 518. 


29.) Civil jeodes: .Are., vart (3905 
(3871); Belg. art 1033; Dom. art 
1033; Er. art 1033; Hay. art, 839; 


It. art 910; La. Rev. art 1681 (provid- 
ing that “any one of them may act 
for them all’); Neth. art 1063; Ven. 
art 972; Rom. art 918. 

[a] Failure to qualify.—“If there 
are two executors to a will, both of 
whom united in a petition to the 
court having jurisdiction over the 
succession confided to their charge, 
and alleging that they are desirous 
of qualifying as such, pray that an 
inventory of the succession property 
be taken, and the court orders that 
letters testamentary be delivered to 
them on their complying with the 
requisites of the law, and orders an 
inventory to be taken as prayed for, 
and one of them takes an oath well 
and faithfully to perform all the du- 
ties of executor, and the otner does 
not, is the one who has not taken 
the oath nresumed to have renounced 
the trust, and is the one who has, 
entitled to the entire commission. 
We think yes.” Hale v. Salter, 25 
La. Ann, 320, 324. See Bodenheimer’s 


Suce., 35 La. Ann. 1034. 
30. Civil codes: Arg. art 3904 
(3870); Ch. art 1283; Col. art 1340; 


Ee. art 1273; Ger. art 2224; Nic. art 
1329; Pan. Canal Z. art 1340. 


$1... Civil, codes; ;Cuba) art, 895; 
Jap) ant ioe, Pan iartisaisieh: art 
895; P. R. § 869; Sp. art 895; Sen- 


tences Supr. Trib. June 18, 1898, May 
6, 1903, May 12, 1906, Dec. 24, 1909. 

32. Civil codes: Cuba art 896; 
Ger. art 2224 (2); Pan. art 858; Ph. 


art 896; P) R. § 870; Que: tart 913; 
Sp. art 896. : 
33. [a] Inventory.—Civil codes: 


Are. art 3891 (3957); Belg. art 1031; 
Braz. art 1755; Ch. art 1284; Col. 
art. £3419 Cig Rea varteb603!) Dom. Sart 
1031; Ee. art 1274; Fr... art, 1031; Ger. 
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they act jointly 


Under 


[§ 333] (4) Accounting. The executor must usu- 
ally render to the heirs an account of his adminis- 
tration,®® and not even the testator can relieve him 
of that obligation.*® 

[§ 334] e. Compensation. As a rule the executor 
must look to the testament for authority to receive 
compensation,#® and, when awarded several execu- 
tors jointly, it accrues to those who actually serve.** 
In other jurisdictions the amount is fixed by law*? 
or may be allowed by the court in the absence of a 
testamentary provision.** 


Under some codes, how- 


ever, the executor’s office is gratuitous except as re- 


art 2215; Guat. art 908 (3); Hay. art 
837; It. art 908; Jap. art 1113; La. 
Rev. art 1666; Mex. arts 3730 (III), 
3736; Neth. art 1057; Nic. art 1316; 
Pan. Canal Z. art 1841; Per. art 811 
(3); Que. art 919; Ur. art 974; Ven. 
art 967; Rom. art 916; Ph. Code Ciy. 
Proc. '§ 668; P. R. Rev. St. §§ 1574, 
1576. 

‘An inventory should be made of 
the estate and the estate should be 
administered in the form prescribed 
by law. If the estate or any portion 
thereof should be found in the lawful 
possession of persons having no right 
thereto, the proper legal proceedings 
should be instituted to recover the 
same for the benefit of the heirs and 
after the debts of the decedent have 
been properly investigated and paid 
when due, or sufficient property has 
been set aside for the payment 
thereof, the partition of the estate 
should be proceeded with and each 
heir adjudicated his proper share.” 
Trinidad v. Trinidad, 19 P. R. 616, 624. 

34. Civil codes: Belg. art 1031; 
Dom. art 1031; Ee. art 1274; Fr. art 
1031; .Ger. art 2215; Hay. art 837; 
Jap. art 11133; .lia., Rev: Jart,) 4667; 
Neth. art, 10575) (Que. .art.919s Uniiart 
974; Ven. art 967; It. art 908; Rom. 


art 916. 

35. Civil codes: Arg. art 3892 
(3858); \CecRavart (569s «Hessartid 288 
Ger. art 2220; Mex. art 3739; Neth. 


art 1065; Nic! art 1317; Ur. cart 987. 


36. Que. Civ. Code art 916. 
37. Sw. Civ. Code art 580 et seq. 
38. [a] Account. — Civil codes: 


Arg. art 3902 (38868); Belg. art 1031; 
Bol; -art: 605; Braz. arts 1757, 1765; 
Ch. jantil309sColartt136631 Gia part 
554 (monthly); Cuba art 907; Dom. 
artil03iG He. antwi299 e'recart woe: 
Guat. art) 9175 Hay. \art) 8375! It.vart 
908; La. Rev. art 1674 (annual); 
Mex. art 3747 (extends to executors 
heirs); Neth. art 1061; Nic. art 1342; 
Pan. art 869: Pan. Canal Z. art 1366; 
Peraarts 82201 82703 (Phy art et907 
[Code Civ. Proc. § 672 et seq]; P.-R. 
§ 881 [Rev. St. §§ 15938-1598]; Sp. 
art: 907% «Ur. sart- 9965 =Vienswwart: 972+ 
Rom. art 916; Sentences Supr. Trib. 
Dec. 1, 1899, Febr. 9, 1906. 

[b] Quebec.—(1) Civ. Code art 
91802) ender 22. Victwe 67-CaiSsalas 
C. c¢ 91, Quebec courts may compel 
the executor of a foreign will to ren- 


der an account in that province. 
Hogle v. Hogle, 1 RevdeJur (Que.) 
188. 

s9. Civil codes: Ch. art 1309; Col. 


art 1366; C. R. art 559; Cuba art 907; 
Nie. art 1342; Pan. -art.-869% Pan: 
Canal Z. art 1366; Ph. art 907; P. R. 


§ 881; Sp.sart 907s,Ur. art 996s0Be 
art 1299. 
[a] But in an action to compel the 


payment of legacies, the executor 
cannot be reauired to render his ac- 
count. Del Rosario vy. Del Rosario, 
ZePHa08 215). oo ; 


gards, professional or other special service or when 
compensation is provided in the testament.** T 
executor’s expenses in administering the succession 
are chargeable to it.*° 

[§ 335] f. Tenure. 
tor’s term is limited to one year unless it is other- 
wise provided in the testament.*¢ 


The 


Under many codes the execu- 


The tenure also 


40. Civil codes: Ch. art 1302; Col. 
arti1359; Co Re arte657;/ Jap. art)11205 
La. Rev. art 1683 et seq; Mex. art 
Aa he Nic. art 1334; Pan. Canal Z. art 
1359. 

41. Civil codes: Cuba art 908; Pan. 
art 870; Ph.art 908; P.R.§ 882; Sp. 
art 908; Ven. art 975; Sentences Supr. 
Trib. July 15, 1900, Febr. 24, 1905, 

42. Civil codes: Arg. art 3906 
(3872); Bol. art 606; Braz. art 1766; 
Cc. R. art 557 (in default of testa- 
mentary provision); Ec. art 1292; 
Ger. art 2221; Guat. art 919; Mex. art 
3756 (in default of testamentary pro- 
vision); Neth. art 1068 (in default of 
testamentary provisions); P. R. Rev. 
St. § 1592. 

{a] Philippines.— (1) Code Civ. 
Proc. § 680 (reasonable). (2) Com- 
missions not chargeable on amounts. 
collected but not disbursed. De Via- 
demonte v. Gavieres, 12 Ph. 155; 
Matter of Martinez, 11 Ph. 389. 

43. Civil codes: Ch. art 1302; Col. 
art 13859; Jap. art 1120 (dative execu- 
tor); Nic. ‘art .1334;. Pan- art, 8703_ 
Pan., Canal. Z. art 1359; Ur. art 991. 

44. Civil codes: Cuba art 908; Sp. 
art 908; Ven. art 974. 

“When the law says that the duties 
of an executor are performed gra- 
tuitously, it merely means that for 
those duties which specially and par- 
ticularly belong to the executor, and 
which can be performed by no one 
else, he shall not charge—for in- 
stance, for the exercise of his judg- 
ment in making investments, signing 
documents, and other such acts of a 
purely personal character. It would 
be a most extraordinary disposition 
of the law if it said that when an 
estate of.perhaps $100,000 passed into 
the hands of an executor, it should 
be relieved of the costs of adminis- 
tration. But the law does not say 
that, but the very reverse. (See 914 
Cu Cy). aoung, v.i Rattray .ak2c@ues 
L. 168,183. 

[a] An executor who acts also as 
overseer is entitled to special com- 
pensation for the latter service. 
Pipkin’s Suce., 7 La. Ann. 617, 

45. Civil codes: Arg. art 3907 


(providing that the legal 
portions must be kept intact); La. 
Rev. art 1632; Neth. art 1064; Nic. 


art 1344; Per. art 828; Que. art 914; 
Ven. art 976; Rom. art 919. 


46. Civil codes: Bol. art 605; Braz. 
art, 1762. Ch, arts 1303,.)130445, Colz 
arts 1360, 1861; Cuba art 904; Ee. 


arts 1293, 1294; Guat. art 914; Mex. 
art 3748;. Pan. art 866; Pan. Canal Z. 
arts-1360, 1361; Per. art 825; BP. aRe 
§ 878; Ur. art 992; Ven. art 969. 

[a] LGouisiana.—'‘'The testator hav- 
ing fixed no time for the executors to 
render their account, and the direc- 
tion of the law being imperative that 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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terminates by the executor’s death, incapacity, re- 
moval, or resignation;** but the latter requires judi- 
Removal should be sought in a 
direct proceeding and not by way of opposition,*® 
but may be effected for cause before the term 


eial sanction.*§ 


expires.®° 
Extension. 


exceeds one year.°” 
[§ 336] g. Dative Executor. 


as the equivalent of liquidator, 
to executor or heir.®* 


they shall do it in a year, we think 
the court below did not err in direct- 
ing them to render it. It is a satis- 
faction which the heir has a right 
to require in any case, and will be 
particularly useful in this, since it 
will greatly aid the court in the in- 
vestigation it will have to make into 
the right of the executors to retain 


the estate any longer in _ their 
hands.” lLafon v. Gravier, 1 Mart. 
N. S. 248, 254. 

[b] WPhilippines.—(1) Civ. Code 


art 904; Paterno v. Solis, 15 Ph. 153, 
156. (2) “The provisions of article 
904 of the Civil Code, which limit the 
time within which executors must 
perform their duties to one year, 
apply .merely to cases where the 
testator has failed to prescribe the 
period during -which his executors 
may act, and article 905 clearly pro- 
vides that when a longer period has 
been fixed in the will, the provisions 
of the will prevail. The will having 
provided that the executors should 
have all the time necessary, we think 
that in the absence of objection by 
those interested in the distribution of 
the estate, and proof that all the time 
necessary for its administration by 
the executors had elapsed, they must 
be held to have lawfully continued 
in the exercise of their office up to 
the time of the institution of this 
action.’’ Paterno v. Solis, supra. 

[ec] Spain.—(1) Civ. Code art 904. 
(2) “Law 16, title 10, partida 6, and 
article 904 of the Civil Code are not 
applicable when the testator fixes no 
term for the appointment of the ex- 
ecutors and grants them such ample 
powers for the whole period as may 
be necessary for the conclusion of 
the business intrusted to them.’’ 88 
Jur. Civ. (1898) p 494, complete 
compilation, published by the direct- 
ors of the Revista General de Legis- 
lacion y Jurisprudencia. 


{d] In Costa Bica the term is two 
years. Civ. Code art 555. 

47. Civil codes: Arg. arts 3898 
(3864), 3899 (38865); Ch. arts 1274, 


DOOOEE@olwcarts. L832; W335, 18515 Cuba 
art 910; Ec. arts 1265, 1290; Ger. arts 
2225, 2227 Jap. art: 1121; Mex. art 
3770; Nic. arts 1328-1325, 1341; Pan. 
art 872; Pan. Canal Z. arts 1332, 1335, 
N67 eh. art. 910). [Code * Civ,’ Proe. 
So OOS IsiMeion. Se 884i 5Spic art 910; 
Sentences Supr. Trib. Oct. 17, 1893, 
June 19, 1897, Febr. 14, 1898, Febr. 26, 
1901, Febr. 4, 1902, Dec. 31, 1909. 

48. Civil codes: Cuba art 899; Pan. 
art 861; Ph. art 899 [Code Civ. Proc. 
§ 653]; P. R. § 873; Sp. art 899; Sen- 
tences Sunpr. Trib. July 4, 1895, Febr. 
14, 1898, oe 6, 19038; Molifulieda v. 
Ramos, Chere hee 239; Matter of Yule, 
12 LCJur (Que.) 207 (where a form 
of approval is given). Compare Jap. 
Civ. Code art 1121. 


49. Boyd’s Succ., 12 La. Ann. 611, 
613. 
50. Civil codes: Bol. art 608; Braz. 


art 1759; Ch. art 1307; Col. art 1364; 


In some jurisdictions the tenure may 
be extended by the court,*' or by the heirs and lega- 
tees, who must act unanimously if the extension 


Under some codes 
the court may name an executor where decedent did 
not or the nominee fails to accept.®* 
to be the nearest approach to the common-law ad- 
ministrator, although the term is used in some codes 


applying equally 


[§ 337] 2. Administration by Heirs. 
executorship becomes vacant, from the causes above 
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mentioned, the Roman practice usually revives and 
the administration devolves upon the heirs;°° and 
the same is true in those jurisdictions where no 
executor is provided for.>® 
the succession is actually administered by one or 


In some jurisdictions 


more of the heirs, even though there is an execu- 


tore” 


ing it, 


They are the sole representatives of the 
succession, prosecute and defend all actions affect- 
make necessary repairs ‘of its property, 


make and receive payments of debts;°5* and even 


This appears 


alienate movables which cannot be kept or which 
decedent intended for sale.®° 
compromise, nor submit to arbitration, succession 
claims,°° nor encumber the succession property,®* 
nor sell immovables except with judicial approval 
and at public auction.® 


But the heir cannot 


Judicial approval is also 


required in order to reject or accept an inheritance 


Where the 


Ee. arts 1290, 1297; Guat. art 922; 
Jap. art 1121; Neth. art 1069; Nic. art 
1339; Pan. Canal Z. art 1364; Per. art 
837; Ur. arts 989, 994; Ven. art 970. 
[a] in Costa Rica the executor is 
removable at the will of the inter- 
ested parties. Civ. Code art 556. 
51. Civil codes: Bol. art 605 (lim- 
ited to two years); Braz. art 1762; 
Ch. art 1305; Col. art 1362; Cuba art 
905; Ee. art 1295; Nic. art 1337; Pan. 
art 867;°Pan. Canal Z. art 1362; Ph 
art 905; P. R. § 879; Sp. art 905; *Sen- 
tences Supr. Trib. Febr. 4, 1902, Dec. 
7; 1903,) Febr.c9, 1906, Nov. 24, 1907. 
52. Civil codes: Cuba art 906; 
Mex. art 3750; Pan. art 868; Ph. art 
906; P. R. § 880; Sp. art 906; Sen- 
tences Supr. Trib. Febr. 4, 1902, May 
25, 1907; Alvarado v. Ortiz, 15 P. R. 
129. 
fa] 
not be extended. 


In Guatemala the term may 
Civ. Code art 914. 

53. Civil codes: Bol. art 600 (if 
heirs fail to select); Braz. art 1763 
(in default of household head); C. R. 
art 543 (provisional); Guat. art 900; 
Jap. art 1120; La. Rev. art 1678; Per. 
art 807; Sharkey v. Bankston, 30 La. 
Ann. 891. 

“The record shows clearly, that it 
became necessary to appoint a dative 
executor in consequence of the ab- 
sence of the plaintiff; and if it did 
not, one having been appointed and 
recognized by the district and by this 
court, the propriety of the appoint- 
ment is a matter adjudged, and not 
to be re-investigated in this suit. 
The dative executor appears to have 
faithfully executed the will to the 
satisfaction of the courts and heirs, 
and has received the commissions.” 
Nicholson vy. Ogden, 6 La. Ann. 486. 
“The court erred in appointing a 
dative executor and an attorney of 
absent heirs, before the necessity of 
such an appointment was shown.... 
The appointments of dative executor 
and attorney for absent heirs are 
therefore annulled.” State v. Judge 
Kew Orleans: Prob, Ct,  17eLay 486; 


ape Published motice required.— 
“In an early case which has since 
been followed, in which the court had 
appointed a dative executor, without 
compliance with those requirements, 
the then Supreme Court held the ap- 
pointment to be null, saying that the 
notice of an application for the ap- 
pointment of a dative executor must 
be given in all cases in the same 
manner as is prescribed for curators 


or administrators of estates. See 
case of Girod v. Girod, 18 La. 394; see 
also Henderson’s Succ., 2 Rob. 391; 


Talbert’s Suce.,/16 La. Ann. 230, 231; 
Elkins v. Canfield, 5 Mart. N. S. 505, 
506; Gusman’s Succ., 35 La. Ann. 404, 
405. 
texts of the law. R. C. C. 1107, 1045, 
TALS L107 Ct PVG Ko Tee <Pfarr sv. 
Belmont, 89 La.. Ann. 294, 298, 1S 
68 


a 
[b] A dative executor who has 


offered decedent, 
fit of inventory.® 


Those rulings are based on the]: 


and acceptance must be with bene- 
The heir who administers an 


been discharged cannot represent the 
succession in suits. Norris vy. Collins, 


24 La, Ann, 293. 
54. Civil codes: Cuba arts 1026, 
1027; Ger. art 1985 et seq; Ph. arts 


1026, 1027; BP. R. $§ 9925-993; Sp: arts 
1026, 1027 (administrator); Sw. art 
595 et seq; Sentences Supr. Trib. 
March 18, 1897, April 28, 1897, May 
11, 1898, July 4, 1906. 

; Tal Wetherlands.—The French edi- 
tion of Civ. Code art 1067 et seq uses 


the term ‘“administrateur.” 

55. Civil codes: Arg. art 3901 
(3867); Cuba art 911; Ee. art 1261; 
Pan wart Sis kee ‘§ 885; Ur. art 


965; Ex p. Ramos, Oe Pearl b AS ad iam 

“When the inheritance is testate, as 
in the present case, and an executor 
is appointed by the testator, it is the 
duty of such executor to execute the 
will of the testator. If the executor- 
ship terminates before the will of the 
testator has been complied with (sec- 
tions 884 and 885 of the Revised Civil 
Code), the execution of the will of 
the testator devolves upon the heirs. 
If these act together in common 
agreement, having the necessary civil 
capacity, and proceed in good faith, 
judicially or extrajudicially, the solu- 
tion is a just and easy one. If they 
do not so act and difficulties arise, 
proceedings should be instituted in 
the proper district court which will 
supervise the proceedings and apply 
the law governing the case.” Trini- 
dad v. Trinidad, 19 P. R. 616, 624 
(per Del ‘Toro; J.). 


[a] Spain.— (1) Civ. Code art 911; 
Sentences Supr. Trib. Oct. 17, 1893. 
Febr. 1, 1906, Nov. 24, 1906. (2) 


“This article ‘determines the conse- 
quences following the termination of 
the testamentary executorship. In 
order that it may have application it 
is necessary that none of the execu- 
tors appointed by the testator exist, 
whatever may be the cause therefor. 
In the absence of testamentary ex- 
ecutors the execution of the will 
of the testator shall devolve upon 
the heirs; such is the doctrine of 
article 911.” 6 Manresa Comm. on 
Civ. Code p 783. 

{[b] Executorship is a private 
mandate—not a public trust which 
may be judicially imposed. Gugy v. 
Gilmor, 1 RevdeLegis (Que.) 169. 


56. Civil codes: Hond. art 1216; 
Salv. art 1192. 

57. Arg. Civ. Code art 3416 (3382) 
et sed; Par. art 3416: 

58. ‘Are. Civ. Code art 3417 (3383); 
Par. art 3417. 

59. Arg. Civ. Code art 3427 (3393); 
Par. art 3427. 

60. Arg Give, Code’ Tarts. 13417 
eae. 3104 (3390); Par. arts 3417, 

61. Arg. Civ. Code art 3424 (3390); 


Par. art 8424. 
62. Arg. ‘Civ. - Code 3427 
(3398); ene art 3427. 

63. Arg. Civ. Code art 3423 (33889); 
Par. art 3423. 
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estate is liable for gross negligence,°* and may be 
required, at the instance of creditors and legatees, 
to give security, if his acts prejudice the succession.®® 
He is entitled to no commissions,°® but the expenses 
of his administration, including inventory, are 
chargeable to the succession,®? but not his claims 
against it; for he must bear his proportion of any 
deficiency in the assets.°* 

[§ 338] 3. Liquidation—a. In General. The pay- 
ment of debts and legacies is effected by the one 
who administers the suecession—usually an executor 
or heir.6® But by some codes an official liquidation 
may be granted under a liquidator appointed by the 
court.7° The appointment of an executor does not, 
however, prevent creditors from suing the heir or 
legatee who may have taken over the succession 
property.*+ The claims of recognized creditors must 
be satisfied before the estate is partitioned’? or the 
legacies paid,® although, in some jurisdictions, the 
legatee may demand payment upon giving a bond 
or when the succession is manifestly exempt from 
charges which might affect him.7* Partition without 
payment of creditors entitles any of them to demand 
the full amount of his claim from any heir who has 
accepted without benefit of inventory and from one 
who has accepted with such benefits up to the 

64. Arg. Civ. Code art 3418 (3384); 
Par. art 3418. 

65. Arg. Civ. Code art 3419 (3385); 
Par. art 3419. 

66. Arg. Civ. Code art 3418 (3384); 
Par. art 3418. 755. 
67. Arg. Civ. Code art 3420 (3386); 


Par. art 3420. 
68. Arg. Civ. Code art 3421 (3387); 


have the right 
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or who cannot produce a written in- 
strument to establish their claims, 
can not, therefore, exercise the right 
conferred by article 1082.’ 
resa, Spanish Civil Code, 3rd ed., p. 
And this is exactly the situation 
of the plaintiff-intervenor. 


it may be that his claim 


be : i> | 
[§§ 337-338 


amount of his hereditary share.75> So payment over 
the objection of creditors renders the iaquidater per- 
sonally liable, if there are no assets.7° The heirs 
are usually liable for succession debts in proportion 
to their quotas; but the beneficial heir (that is, one 
who has claimed the benefits of inventory) is not 
liable beyond the value of what he inherits.*7 The 
insolvency of an heir need not usually be made good 
by the others;7® but the share of an insolvent heir, 
in a debt secured by an hypotheca of several suc- 
cession immovables, is apportioned among the co- 
heirs pro rata’? and the same is true where a regres- 
sive action lies by some of the heirs against others.®® 
An heir who has paid more than his, proportion of 
the debt may invoke the principle of contribution 
and recover accordingly from each coheir.*t An 
heir who is also a decedent’s ereditor may collect 
his claim from the coheirs after deducting his own 
portion ;®* if he is a debtor, he is liable pro rata 
for the balance of the debt after deducting his share 
of the inheritance.*? In the absence of objection, 
creditors are paid in the order of their appearance ;°* 
but if their claims are in litigation the judgment 
determines the preference, and if there are pre- 
ferred creditors, payment is made in the order of 
preference.*> Mortuary (funeral and other last) ex- 


of each ‘‘root” 
is per stirpes. 
1428. 


where the succession 
Rev. Civ. Code art 


7 Man- 78. - Civil codes: (Chart 13553, Cole 


art 1412; Ec. art 1345; Hond. art 
12665: Nic. art, 1405; Pan: Canal.Z 
He may|art 1412; Salv. art 1236; Ur. art 
that he asserts;] 1169. 
isswusit, 79. Civil codes: Belg. art 876; 


Par. art 3421. 

69. See supra § 330. 

70. Civil codes: Ger. art 1975 et 
seq; Sw. art 593 et seq. 

71. La. Rev. Civ. Code art 1422 et 
seq; Royal Inst. v. Scott, 26 LCJur 
(Que.) 247; Pierce v. Butters, 24 
LCJur (Que.) 167; Rolland vy. Beau- 
dry, 23 LCJur (Que.) 255. 

“The true doctrine is this—that 
successions accepted under benefit or 
inventory should and must be admin- 
istered where the creditors or heirs 
of age require it. But if no such de- 
mand for administration is made, the 
natural tutor of the minor heirs of 
the deceased may, as such, take pos- 
session and administer their interests 
therein, and that any creditor of the 
deceased may, under Art. 996, bring 
suit for their debts against the tutor 
in the courts of ordinary jurisdic- 
i Mrice, 30a ANN ards. 
. Aronstein’s Succ., 51 
La. Ann. 1052, 25 S 932. 

72, Civil codes: Braz. art 1796; 
Cuba arts 1032, 1082; Guat. art 991; 
Pan. art 933; Per. art 933; Ph. arts 
1032 LOS2a bP Ry 85.998, 049%. Port, 
art 2116; Sp. arts 1032, 1082; Sen- 
tences Supr. Trib. May 11, 1898, Jan. 
9, 1901, April 24, 1908, Nov. 21, 1908; 
Del Rosario v. Rucabado, 23 P, R. 
438, 443. 

“The heirs have, of course, author- 
ity to partition the estate; but there 
should be included in the partition 
only the properties and rights which 
remain after the fulfilment of the 
obligations or the payment of the 
debts of the estate....It has always 
been said that the debts should be 
paid first, and this may be said to be 
the foundation of article 1082 in gen- 
eral, or the principal ground for the 
right conferred upon the creditors.” 
7 Manresa Comm. on Civ. Code (3d 
ed) p 756. 

[a] Who are “recognized” credi- 
tors.—“‘The statute does not refer to 
‘creditors’ generally, but is limited to 
‘creditors recognized as such.’ Man- 
resa considers this limitation and 
concludes: ‘Creditors whose claims 
the heirs are unwilling to recognize, 


but the debt which he claims does 


not appear to have been_ recog- 
nized;’) «Delrado.)VeuwCrug, 20 iP. oR. 
800, 


{[b] Where claims are contested on 
other grounds than that of payment, 
the judge orders reserved from the 
partition sufficient property to pay 
them; but the creditor must bring 
his action within thirty days. Braz. 
Civ. Code art 1796 (1, 2). 

7g. Civil “eodess-Args. art, 3484 
(3400); Ch. art 1374; Col. art 1431; 
Cuba art 1027; Ee. art 1364; Hond. 
art 1284; Mex. art 3784 (providing 
that sufficient property must be re- 
served for debts); Nic. art 1423; Pan. 
Canal Z, arti14315 Phwart 102% Po R. 
§ 993; Salv. art 1254; Sp. art 1027; 
Ur. art 1178; Sentence Supr. Trib. 
May 16, 1896; Domenech y. Registrar 
of. Property, 2 P. R. 282, 

74. Civil codes: Ch. art 1374; Col. 
art,.1431: Ee, art. 1364; -Hond. art 
1284; Nic. art 1423; Pan. Canal Z. art 
1431; Salv. art 1254; Ur. art 1178. 

[a] The legacy may be delivered 
to the legatee by the testamentary 
heirs without the executor’s interven- 
tion, and the legatee’s document of 
sale thereof is entitled to registry. 
Domenech vy. Registrar of Property, 


oie Esha Soe 

i codes: Braz. art 1796; 
Cuba art 1084; Pan. art 935; Ph. art 
1084; P. R. § 1051; Sp. art 1084; Sen- 
tences Supr. Trib, Dec. 18, 1895, Jan. 
9, 1901, Febr. 22, 1901, April 3, 1903, 
July 4, 1906, March 17, 1910; Fabie 


v. Yulo, 24 Ph. 240, 

76. Civil codes: Arg. art 3436 
(3402); C. R. art 566. 

77. Civil codes: Belg. arts 870, 
873. -Chs arts 71354, 1860" Col art 
1411; Dom. arts 870, 873; Ee. art 
1344; Fr. arts 870, 873; Hay. arts 


701, 704; Hond, art 1265; ‘It. art 1027; 
La. Rev. arts 1427, 1428; Neth. arts 
1146, 1147; Nic. art 1404; Pan. Canal 
Z. art 1411; Port. art 2115%3.- Que. 
art. 736; Salv. art 412353 Ur) /art 
bees Ven. art 1104;.Rom. arts 1774, 

{a] In Louisiana the debts are ap- 
portioned among the representatives 


Ch. art 1865; Col. art 1422; Dom. art 
876; Ec. art 1355; Fr. art 876; Hay. 
art 707; Hond. art 1276; It. art 1031;. 
La. Rev. art 1436; Neth. art 1150; 

Nic. art 1415; Pan. ‘Canal Z. art 1422; 

Port. art 2123; Que. art 742; Salv. 
art 1246; Ur. art 1176; Ven. art 1108; 
Rom. art 779. 

[a] Hypothecary has a solidary 
action against each parcel.—See cita- 
tions supra this note. 

80. Braz. Civ. Code art 1798. 

81. Civil codes: Belg. art 875; Ch. 
art 1365; Col. art 1422; Cubaarts 1084, 
1085; Dom. art 870; Ec. art 1355; Fr. 
art 870; Hay. art 706; Hond. art 1276; 
La. Rev. arts 1415, 1419, 1420, 1435; 
Neth. art 1149; Nic. art 1415; Pan. 
arts 935, 936; Pan. Canal Z. art 1422; 
Ph. arts 1084, 1085; Po Re §§ 1051, 
1052; Que. art 736; Salv. art 1246; 
Sp. arts 1084, 1085; Sw. art 640; Ur. 
art, 1176; Ven. avtiLlOT waRompssane 
778; Sentence Supr. Trib. March 17, 
1910, Jur, Civ.; Fabie v. Yulo, 24 Ph. 


240. 

82. Civil codes: Arg. art 3432 
(3398)3 .Ch. art L3857;) Colavart W414e 
Cuba art 1087; Ec. art 1347; Hond. 
art 1268; La. Rev. art 1429; Nic. art 
1407; Pan. art 938; Pan) Canal Z,: 
art 14133 Ph.carty10 8%: Pi Rw S05 as 


Salv. art 1238; Sp. art 1087; Ur: art 
oan Sentence Supr. Trib. April 21, 

[a] Confusion of the debts must 
be pleaded before judgment. Eastin 
v. Dugat, 4 La. 397, 402. 

83. Civil codes: Braz. art 1800; 
Ch. art 1357; Col. art 1414; He. art 
1347; Hond. art 1268; Nic. art 1407; 
Pan. Canal Z. art 1413; Salv. art 1238; 
Ur; ant whlis 

84. Civil codes: Arg. art 3432 
(3398); Ch. art 1374; Col. art 1431; 
Cy Ra art 5645) Cuba art 1028; Ee. art 
1364; Hond. art 1284; Mex. art 3783; 
Nic, Fart: 1423; Pan. Canal Z,. art 
1431; Ph..art 1028; P. R. § 994; Salv. 
art 1254: Sp. art 1028; Ur. art 11782 

85. Civil codes: Arg. arts 3430 
(3396), 3431 (3397); C. R. art 564; 
Cuba art. 110285 Ph. vartih023s sie: R. 
§ 994; Sp. art 1028; Peterson v. New- 
berry, 6 Ph o7260; 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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penses are paid first.86 After mortuary expenses 
come those of the succession and for support, and 
then other debts contracted by decedent.§’ Should 
the assets be insufficient to satisfy debts and lega- 
cies, the liquidator must render an account to the 
unpaid ereditors and legatees,** and legacies must 
be reduced pro rata.5® Under some codes preferred 
legacies are paid in full; then, if there is a balance, 
the remunerative ones and those of a certain fixed 
object, forming part of the succession eapital.®° 
Sale of succession property for the payment of debts 
must be at public auction, unless otherwise agreed, 
and disposition of the proceeds made in accordance 
with the wishes of the interested parties or the 
court.® Creditors who do not appear until after the 
legacies are paid may proceed against the legatees 
only in default of succession property sufficient to 
meet their claims.®? Creditors of the heir who has 
accepted with benefit of inventory must likewise 
wait until succession creditors and legatees have 
been paid.®* Succession immovables burdened with 
a perpetual charge pass to the heirs entitled thereto, 
subject to the charge, after deducting its amount, 
unless it is redeemed by agreement of a majority 
of the heirs.°4 Liquidation of the conjugal partner- 
ship after the wife’s death must take place in a 


86. Civil codes: Braz. art 1797 (but 
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different proceeding from the administration of her 
estate.°> Where usufruct and dominium of the 
same property are bequeathed to different persons, 
the hereditary and testamentary obligations devolve 
upon them as one, although the proprietor is liable 
for the debts attaching to the subject matter.%° 

[§ 339] b. Benefit of Separation. Creditors of the 
succession are entitled to have its property separated 
from that of the heir in order that their claims may 
be satisfied from the former in preference to those 
of and against the latter.°7 In some jurisdictions 
the judgment must be recorded to charge third par- 
ties.°° The privilege is open to their heir who is a 
creditor®® but not to his creditors,’ although it may 
be invoked against them.? Once obtained by any 
succession creditor, the privilege inures to the benefit 
of all. In some jurisdictions the privilege is avail- 
able to legatees as well as to creditors. The claim 
need only be fixed; it need not have matured.> But 
the benefit cannot be demanded where by novation 
the heir has been accepted as debtor,® nor where the 
latter no longer has the succession property or it 
has been so mingled with his own as to have lost 
its identity.’ The privilege must be demanded 
within a limited time—usually three years from the 
opening of the succession.’ In some jurisdictions 


Civil codes: Arg. art 3471 


masses for decedent’s soul only when 
ordered in testament); Guat. art 992; 
Mex. art 3775 et seq; Per. art 934; 
ee avivg2t Lore Pho acode yCiv. Proc. 

35. 

[a] Quebec.—But a testamentary 
provision directing such payment as 
soon as possible after death will not 
exempt legatees from satisfying an 
hypothec and exonerating the succes- 
sion. Harrington v. Corse, 26 LCJur 
(Que.) 79. 

87. Mex. Civ. Code art 3778 et seq. 

[a] In Philippines Code Civ. Proc. 
§ 735, fixing the order of preference 
of claims against the estate, does not 
destroy the preference given by Civ. 
Code art 1924 to secured claims. 
Smith v Maronilla, 41 Ph. 557. 

88. Civil codes: Cuba art 1031; P. 
Rs 9975 Sp. art 10381; Ph. art 1031: 

g9. Civil codes: Ch. art 1376; Col. 
art 1433; Ec. art 1366; Nic. art 1425 
(imiting the reduction to pecuniary 
legatees); Pan. Canal Z. art 1433. 
“90. Civil codes: ond. art 1286; 
Salv. art 1256. 

91. Mex. Civ. Code arts 3786, 3787. 

92. Civil codes: C. R. art 565 (lim- 
ited to two years); Cuba art 1029; 
Mex. art 3785; P. R. § 995; Sp. art 


1029. 

93. Civil codes: Cuba art 1034; 
Sp. art 1034. 

{a] Philippines.—(1) Civ. Code art 
1034. (2) “With still less reason can 


one who is nct a creditor of the said 
deceased intervene in the proceedings 
relative to the latter’s intestate estate 
and to the settlement of his succes- 
sion (article 1034 of the Civil Code), 
because such creditor has no right or 
interest that call for the protection 
of the law and the courts, except in 
any remainder which may be found 
due the heir.’ Ortiga v. Enage, 18 
Ph. 345, 351. 

{b] Porto Rico.—(1) Civ. Code 
§ 1000. (2) “It will be observed by 
the reading of this section that it 
refers exclusively to an inheritance 
which is accepted under inventory, 
and there is nothing apparent from 
the present record that the Estate of 
Venancio Esteves was so accepted by 


his heirs.’’ Echevarria v. Alers, 8 
PR Oo. 
94, Civil codes: Cuba art 1086; 


Panewace: ote r cart, LOSG6s > Pa oR, 
§ 1053; Ven. art 1105. 

95. Sochayseng v. Trujillo, 31 Ph. 
153, 157; Matter of Amancio, 13 Ph. 
297, 299 (“The practice that should 
be followed in such a case for the 
settlement of the affairs of the conju- 


the decisions of this court. When 
the partnership is dissolved by the 
death of the husband, the affairs of 
the conjugal partnership are settled 
in the judicial proceedings for the 
settlement of the estate of the de- 
ceased husband. Alfonso v. Nativi- 
dad; 6 Ph’ 240; Prado v.*Lagera, 7 
Ph. 395; De la Rama v. De la Rama, 
7 Ph. 745. But when the partnership 
is dissolved by the death of the wife, 
its affairs are not settled in the ju- 
dicial proceedings for the settlement 
of the wife’s estate. ... The pro- 
ceeding for the settlement of the 
estate of the wife could not be ter- 
minated until the husband had liq- 
uidated the affairs of the partnership 
and delivered to the administrator 
of the wife’s estate ‘the part belong- 
ing to it, all in accordance with arti- 
cles 1418 to 1426 of the Civil Code, 
and section 685 of the Code of Civil 
Procedure”). 

[a] Surviving husband adminis- 
ters the affairs of the conjugal part- 
nership. Jose v. Jose, 41 Ph. 713; 
Manuel v. Losano, 41 Ph. 855. 

96. Civil’ codes: Ch. art 1368; Col. 
art 1425; Ee. art 1358; Hond. art 1279; 
Nic. art 1418; Pan. Canal Z. art 1425; 


' codes: Arg. art 3467 
(3433) et sea; Belg. art 878; Braz. 
art 1799;-Ch. art 1378 et seq; Col. art 
1435 et seq; Dom. art 878; Ee: art 
1368 et seq; Fr. art 878; Hay. art 708; 
Hond. art 1288; It. art 1032; Neth. 
art 1153 et seq; Nic. art 1427 et seq; 
Pan. Canal Z. art 14385; Que. art 743; 
Salv. art 1258 et sea; Ur. art 1181 et 
seq; Ven. art 1043 et seq; Rom. art 
781; Hardy v. Shannon, 6 RevdeJur 
(Que.) 567. 

[a] Minors are entitled to this 
privilege. Hardy v. Shannon, 6 Rev 
deJur (Que.) 567. 

{[b] Louisiana. — (1) Rev. Cie 
Code art 1444 et seq; Hart’s Succ., 52 
La. Ann. 364, 27 S 69; Bray’s Succ., 
50 La. Ann. 1209, 24S 601. (2) The 
petition must be accompanied by the 
ereditor’s affidavit that the claim is 
prejudiced by the heir’s personal 
debts which are believed sufficient to 
absorb the succession assets. Rev. 
Civ. Code art 1457. 

{c] Fruits, natural and civil, ac- 
ecruing since the succession was 
opened, are similarly separated. Arg. 
Civ. Code art 3473 (3439). 

98. Civil codes: Ec. art 1375; Hond. 
art 1295; Salv. art 1264. 

99. Civil codes: Arg. 3469 
(3435); La Rev. art 1450. 


art 


(3437); Belg. art 881; Ch. art 1381; 
Col. art 1438; Dom. art 881; Ec. art 
1371; Fr. art 881; Hay. art 711; Hond. 
art -1291; Neth) art’ 11573. Nic. Vart 
1430; Pan. Canal Z. art 1438; Que. art 
(CER ESEM a eho Gi Ope Abe Salah oN 
Rom. art 784. 

2. La. Rev. Civ. Code art 1451. 

3. Civil codes: Ch. art 1382; Col. 
art 1439; Ee. art.1372; Hond. art-1292; 
Nic. art 1431; Pan. Canal Z. art 1439; 
Salv. art 1262; Ur. art 1184. 

4. Civil. codes: Arg. art ~3470 
(3436); Braz. art 1799; Ur. art-1181; 
Ven. art 1043. 

5. Civil codes: Arg. art 3468 
(3434); Ch. art 1379; Col. art 1436; 
He. art 1369; Hond. art 1289; La. Rev. 
arts 1447, 1448; Nic. art 1428; Pan. 
Canal Z. art 1436; Salv. art 1259. 

6. Civil codes: Arg. art 3481 
(3447); Belg. art 879; Ch. art 1380 
(1); Col. art 1487 (1); Dom. art 879; 
He. art 1370 (1); Fr. art 879; Hay. art 
709; Hond:*art 1290 (1); Lia. Rev? art 
14543" Neth? art 11553 Nic... art 1429 
(1); Pan. Canal Z. art 1437 (1); Que. 
art 743; Salv. art 1260 (1); Ur. art 
1183; Rom. art 782. 

[a] Accepting interest from the 
heir does not effect such novation. 
Arg. Civil Code art 3482 (3448). 

[b] Nor does suing the heir do so. 
(1) La. Rev. Civ. Code art 1455. (2) 
“The creditors could very consist- 
ently have sued the heirs as such and 
made their prayer for security or an 
administration part of their demand. 
We held in the succession of Bray 
that the creditors were not estopped, 
by reason of their having dealt with 
heirs as such after they had been 
placed in possession of the property 
of the succession under an order of 
court and received partial payment 
of their claim from them, from de- 
manding security. The bringing of 
suits against heirs is no more a 
recognition of their status as heirs 
than is the receipt of partial pay- 
ments from them.” MHart’s Suce., 52 
La. Ann, 364, 375, 27 S 69. 

7. ‘Civil ' codes: wArg) arts 3476 
(3442), 3477 (3448); Belg. art 880 
(immovables); Ch. art 1380 (2); Col. 
art 1437 (2); Dom. art 880 (immova- 
bles); Ec. art 1370 (2); Fr. art 880 
(immovables); Hay. art 710 (immov- 
ables); Hond. art 1290 (2); Pan. 
Canal Z. art 1487 (2); Que. art 743; 
Salv. art 1260 (2); Rom. art 783. 

8 Civil codes: Belg. art 880; Dom. 
art 880; Fr. art 880; Hay. art 710; 
Neth. art 1156; Ur. art 1182; Rom. 
art 783. 
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the heir’s alienation of the assets within a limited 
period after opening the succession is voidable at a 


creditor’s instance.? 


[§ 340] 4. Partition (Sp. Particion; Fr, Partage) 
The partition of a suc- 
cession is the division of its effects among the heirs 
It is a sort of an exchange 
inter se,+ and includes every proceeding or trans- 
action, however designated, whose purpose is to 
terminate the joint tenancy of heirs or legatees.!?_ It 
corresponds to the Anglo-American ‘‘ distribution, ’’ 


—a. Definition and Nature. 


as they are entitled.?° 


[a] Four months.—Ven. Civ. Code 
art 1046. ¢ 

{b] Three months.—La. Rev. Civ. 
Code art 1456; White v. Blanchard, 19 
La. Ann. 59. 

{c] Effect of failure.—(1) Where 
the creditor fails to demand separa- 
tion of patrimony within the pre- 
scribed period, his claim becomes a 
personal one against the heir, inferior 
to a mortgage executed by the latter 
on succession property. Zeringue’s 
Succ., 21 La. Ann. 715. (2) See also 
infra text and note 9. 

9. Civil codes: Ch. art 1384 (six 
months); Col. art 1441; Ee. art 1374; 
Hond. art 1294; La. Rev. art 1458 
(three months); Nic. art 1432; Pan. 
Canal Z. art 1441. 

10. Civil codes: Bol. art 644; La. 
Rev. art 1293. 

11. La Rev. Civ. Code art 1382. 

“The licitation made to effect a par- 
tition, although it vested the title in 
the purchaser, was not a sale as be- 
tween the heirs; it was merely one 
of the acts of the partition. That act 
did not change the nature of the, prop- 
erty to be divided, and as the children 
of the first marriage died while that 
property still remained in a state of 
indivision, the rights of the defend- 
ants were the same, as if no licita- 


tion had taken place.” Hooke vy. 
Hooke, 14 La. 22, 26. 
12. Civil codes: Belg. art 888; 


Dom. art 888; Fr. art 888; Hay. art 
718; It. art 1039; Neth. art 11638; Que. 
art 747; Rom. art 791. 

{a] Louisiana.—(1) Rev. Civ. Code 
art 1402; Tippett v. Jett, 3 Rob. 313; 
Westover v. Aime, 11 Mart. 443, 446. 
(2) “Whether this act include parti- 
tion strictly such, may well be 
doubted. It seems to want all the 
characters of one. It was clear the 
parties did not contemplate it to be 
such. They expressly declare the 
agreement is entered into to avoid the 
difficulty of partition. Common effects 
are not divided. On the contrary the 
husband receives in full property that 
in which he could only have had a 
usufruct, and he is discharged from 
the payment of,all debts due by the 
succession. In one point of view in- 
deed the act may be considered as a 
partition, and that is, as terminating 
the indivision of property which ex- 
isted between the parties; not by 
Separating the things of the estate, 
but by dissevering the right which 
existed in them. Every act which 
produces that effect, whether it be 
sale, exchange, or donation, must be 
considered such; indeed. this must 
necessarily be the case, otherwise the 
property would still be in common 
and subject to division.” Goodwin vy. 
Chesneau, 3 Mart. N. S. 409, 417. 

[b] A single act.—‘‘It is true, that 
the partition thus made is subject to 
all the formalities and conditions of 
donations inter vivos. But, consid- 
ered as a partition, it is one act, al- 
though containing many dispositions. 
In fact, every partition sets forth, as 
this does, multifarious details of the 
objects and their estimation, set off 
to each co-parcener. And it would 
not only be a violation of the inten- 
tion of the donors, but an injustice 
to the plaintiffs, and contrary to Art. 
1450 of the Code, to maintain this 
act in relation te some of 
donees, and set it aside in relation to 
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of which the former is the source.* | 
vivos, or by testament, one may partition his prop- 
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By act inter 


erty,!4 namely, among his descendants, provided the 


others. <A partition, says the law, 
cannot subsist for one, and be an- 
nulled for another. ... The Code 
bars this action to an heir who has 
alienated his share in the partition, 
or a part of it, even for fraud or vio- 
lence, if the alienation was made sub- 
sequent to the discovery of the fraud, 
or the cessation of the violence. A 
fortiori must it operate as a bar when 
there has been no fraud, violence, 
error, or even lesion.” Martin v. 
Martin, 15 La. Ann. 585, 587. 

[c] May be intellectual only.—‘“‘It 
has been objected, that this evidence 
does not establish a partition, be- 
cause the division was made on the 
map, and not on the land; that the 
lines there traced were intellectual, 
and merely existed in the mind.. We 
do not think this takes away from 
the division the character of a parti- 
tion. Actual separation of parts is 
not necessary to produce it. The act 
of the co-partners, allotting to one, 
and ‘another, a portion of the mass, 
which each can take, and each enjoy 
without interruption, with the part 
assigned to his co-parcenor, is suffi- 


cient, If the doctrine contended for 
were true, letters cut on trees, or 
posts set in the ground after an 


actual survey, would not produce di- 
vision of the tract. The respective 
portions would still remain corpore- 
ally united; and the marks on the 
trees, or the post placed in the 
ground, would only indicate where the 
line had once run, and where it might 
be traced again. A line which can 
be ascertained by measurement, ac- 
cording to distances already agreed 
on, produces as perfect a separation, 
in the eye of the law, as that which 
may be drawn by going from one 
marked object to another. There is 
no difference. The legislation of the 
country, at the time the transaction 
took place, made none. Febrero 
states in express terms, that parti- 
tion may ‘be either real or intellec- 
tual; for, says he, as things are di- 
vided intellectually by the law, they 
may be by man; and he adds, that 
the intellectual division may not only 
be of rights and actions, but also of 
corporeal objects. Febrero, p. 2, lib. 
1, ch, «2,08. 4 Noss 57.58.11. Compton 
A i ae Dak 8 La. 128, 148, 22 AmD 

13. See Executors and Administra- 
tons 24 Cre despa 4Go: 

14... Civil codes: Ch. art 1318; Col. 
art 1375; Cuba art 1056; Ec. art 1308; 
Guat. art 1027; Jap. art 1010 Mex. art 
sighs can. bart 9las ipan., Canal 4. art 
Lor Phivant L056" Ps Risssrozs: sal 
art 1197; Sp. art 1056; Ven. art 1121; 
Sentences Supr. Trib. Febr. 8, 1892, 
Oct.” 17, 1893, Dee: t22) - 1S96Ge mebr. 
3, 1898, June 13, 1903, July 11, 1905, 
April 17, 1906; Criado v. Martinez, 25 
P. R. 308, 320. 

“With respect to the partition of 
the inheritance, there is the definite 
provision of law that when the tes- 
tator makes such partition by an act 
inter vivos or by a last will, it shall 
be accepted in so far as it does not 
prejudice the legal portion of the 
heirs by force of law. (Art. 1056, 
Civil Code.) From this it follows 
that, as the testator, Montafiano, had 
by his will partitioned his property 


the} and assigned to his son Catalino, as 


his portion, the lands in question 


legitime of the necessary heirs is not prejudiced,’® 
or select another than an heir to do so, after making 
an inventory thereof.+® 
solido of two partitioners, one of whom is an heir, 
is at most voidable in a suit for annulment.’* 
tition may always be demanded*’ and, upon grounds 
which would require the dissolution of a societas, 
even if the testator should have forbidden it;1® but 


But the appointment in 


Par- 


herein, the said testamentary provi- 
sion, being binding on the heirs, con- 
stitutes prima facie evidence that 
the said lands were actually inherited 
by Catalino.” Montafiano y. Suesa, 
14 Ph. 676, 680. 

15. Civil codes: Arg. art 3548 
(3514) et seq; Belg. art 1075 et seq; 
Bol. art 654; Braz. art 1776; Dom. art 
1075 et seq; Fr. art 1075 et seq; Hay. 
art 882 et seq; La. Rev. art 1724: 
Neth. art 1167 et seq; Ven. art 1120 
et sea; Rom. art 794. - 

[a] Only for fraud.—In some ju- 
risdictions such a partition may be 
attacked oniy for fraud, ete. Bol. 
Civ. Code art 656; Belg. art 1079; 
Dom. art 1079; Fr. art 1079; Hay. art 


ee La. Rev. ‘art 173035 Rom. ‘art 
16. Civil codes: Cuba art 1057; 


Ger. art 2048; Hond. arts 1232, 1233; 
Jap. art.1010; Pan: art 9133 Ph art 
1057; P. R. § 1024; Sp. art 1057; Ven. 
art 1060; Sentences Spanish Supr. 
Trib. Febr. 8, 1892, Oct. 17, 1893, May 
14, 1895, Dec. 28, 1896, April 28, 1897, 
June 13, 1898, Nov. 23, 1899, June 5, 
1900, Febr. 22, 1901, April 9, 1904, 
April 1, 1904, Nov. 14, 1904, Febr. 24, 
1905, -Mebr. 1, 1910, May > 17," 1905 
Criado v. Martinez, 25 P. R. 308, 320; 
Irizarry v. San Germ&n Registrar, 22 
BP. Re 88, 935 "Bx p. Ramos, 19 eee 
154, 156: Carbia v.*Carbia 10 Pr 
3/16, 3805 Cruz, vo Cruz, 1 POR Set. 
546, 548. 


17. Rodriguez v. San Juan Regis- 
trariy29) Pe Re 994s ‘ 
18. Civil codes: Arg. arts 3486 
(3452), 3487 (3453); Belge. art 815; 


Bolyart: 645%, Braz. art: 1772 Che are 
1317; .Col. art) 13742 Dome art Sib. hie 
art 1307; Fr. art 815; Ger. art 2042; 
Guat. art 1014; Hay. art 674; It. art 
984; La. Rev. art 1289; Mex. art 3789; 
Neth. art 11123) Nic.\ art-1349© Pan: 
art 1374; Port. art 2126; Que. art 689; 
Salv. art 1196; Ur. art 1090; Ven. art 
1061; Rom. art 728; Cameron vy. 
Lane, 36 La. Ann. 716, 722. 

“It is true that the heirs of Dr. 
Maguire were sent into possession of 
his estate by order of court, and that 
that fact carried with it important 
legal consequences, but among them 
was not the changing of the tenure 
by which the heirs held the property. 
When Dr. Maguire died, his heirs be- 
came seized of an undivided interest 
in his succession, viewed as an en- 
tirety. They had no separate, joint, 
undivided interest in each of the spe- 
cific objects which went to make up 
the sum total of the succession when 
they were sent into possession. Their 
rights in this respect remained just 
what they were before. The undi- 
vided interest of each heir in the 
whole was not broken up into a sepa- 
rate, undivided, joint interest in each 
of the objects belonging to the suc- 
cession. The interests of the heirs 
in the succession property as a whole 
could be severed, so as to make it be- 
come distinct in some specific object, 
only by unanimous consent of the 
heirs. The heirs, after being sent 
into possession, still held the prop- 
erty subject to partition as a whole.” 
Maguire v. Fluker, 112 La. 76, 101, 
36 S 231. : 

19. Civil codes: Cuba art 1051: 
Hond. art 1225; Pan. art 908; P. R. 


‘§§ 1018, 1019; Sp. art 1051; Ph. art 


1051. Contra La. Rev. art 1302. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


» aemlted 
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it may be deferred.2° It is no bar to partition that 
the property is subject to a usufruct.*+ 
for partition does not prescribe so long as the com- 
munity of property continues,?? but it begins to run 
when any heir takes exclusive possession.** 

[§ 341] b. Who May Demand. Partition may be 
demanded by any heir who is compos mentis, or by 
his legal representative, if incapacitated or absent,4 


or his assignee.?® 
Husband or wife. 


spouses in making the demand.?° 


become community property.?* 


20. Civil codes: Belg. art 815; 
Dom. art 815; He. art 1307; Fr. art 
815; Guat. art 1015; Hay. art 674; 
Hoond. art 1225; It. art 984; Jap. art 
1011 (mot over five years); La. Rev. 
art 1300; Mex. art 3790; Neth. art 
1it2 Que. art’ 689; Salkv. art LE196. 

“The refusal of the district court 
to permit any inquiry to be made as 
to whether the property should be 
partitioned until after the standing 
crop was harvested was based evi- 
dently upon the theory that article 
1289 of the Civil Code announced as 
an unbending rule that when a co- 
owner of property demanded a parti- 
tion, the partition should be made 
immediately, without regard to exist- 
ing conditions which would make it 
in the interest of the other parties 
and right and proper that the parti- 
tion should be temporatrily post- 
poned. We think the court construed 
too rigidly the requirements of the 
article cited. It was not intended, 
we think, to declare a cast iron rule 
‘of action, depriving the courts of all 
control over the subject-matter. A 
Situation can well be conceived where 
it would be disastrous in the extreme 
to force a partition in April or May, 
while it would be very judicious to 
have it made two or three months 
later, and this without violating the 
rights of any one. The article in 
question should, we think, be con- 
strued as simply laying down a gen- 
eral, but to some extent, under judi- 
cial discretion, a flexible, rule.” Lan- 
phier v. F. Johnson, ete.,.Co., 117 la. 
TAI, 749, 42 S 254. 

21. Mount -v. Farrell, 21 Que. 
Super. 231, 240 (“That the fact that 
a property is subject to a right of 
usufruct, does not prevent its being 
partitioned between those having the 
nue propriété, may be said to be gen- 
erally, if indeed not universally, rec- 
ognized” ); Poulin v. Falardeau, .1 
RevdeLegis (Que.) 505. 

22, | Civil codes: Arg. art 3494 
(3460); Guat. art 1065; La. Rev. art 
T1304; Mex art 38007 Ur. art 11505 
Rhodes v. Cooper, 113 La. 600, 604, 37 
S 527 (‘but a suit for a partition is 
barred by the separate and adverse 
possession of one of the heirs or 
joint owners for 30 years, when such 
possession has been continued and 
uninterrupted. Civ. Code, art 1305. 
It has been held that minority does 
not suspend this prescription. Rankin 


vy. Bell, La. Ann. 486’). 

a3. .Civil codes: Arg. art '3494 
(3460) (thirty years); Guat. art 1064 
(twenty years); Mex. art 3799 
(twenty years); Ur. art 1150 (thirty 
years). 

24. Civil codes: Arg. art 3486 


(3452); Belg. arts 816, 817; Braz. art 
1772; Ch. art 1317; Col. art 1374; Cuba 
art 1052; Dom. arts 816, 817; Fr. arts 
816, 817; Guat. art 1037; Hay. arts 
675, 676; Hond. art 1225; It. art 985; 
Neth. art 1116; Nic. art 1349; Pan. 
art 909; Pan. Canal Z. art 1374; P. R. 
§ 1020; Que. arts 690, 691; Sp. art 
DOpcGUr Arte lL vo; Ven.Jart, 1064; 
Ph. art 1052; Rom. art 729. 


A wife, in order to demand 
partition, must be authorized by her husband or the 
judge; a husband must have his wife’s consent to 
demand it in her name; her coheirs must join both 
But under some 
codes, the husband may, without the wife’s concur- 
rence, demand partition of her share which will 
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The action | the condition is 


[40 C.J5.] 1483 


Conditional heirs may demand partition only after 


fulfilled; but their coheirs may ob- 


tain provisional partition by securing the former’s 
contingent rights.?§ 

If an heir dies before partition leaving more than 
one heir, any of the latter may seek partition but 
all must have the same representative.”® 

All coheirs are subrogated to the rights of a 


purchaser of any share of the succession, by reim- 


or another.*+ 


effect partition’ 


25. Civil codes: Ec. art 1310; Salv. 
ary 1199, 

26. Civil codes: Arg. art 3488 
(3454); Ch. art 1326; Col. art 1383; 


Cuba art 1053; Guat. art 1018; Pan. 
Canal Z. art 1383; Ph. art 10538; Sp. 


art, 105s eUrned ares; Girouxe Vv. 
Giroux, 19 Que. Super. 372. 
27. Civil codes: Belg. art 818; 


Dom. art 818; Fr. art 818; Hay. art 
677; La. Rev. art 1317; Neth. art 1116; 
Que. art 692. 


28. Civil -codes: ‘Arg; art 3492 
(3458); Ch. art 1319; Col. art, 1376; 
Cuba art 1054; Ec. art 1309; Guat. 


arts 1019, 1020; Hond. art 1227; Nic. 
art 1354; Pan. art 910; Pan. Canal Z. 
art 1376; Ph. art 1054; P. R. § 1021; 
Salv. art 1198; Sp. art 1054; Ur. art 


1119. 

29. Civil codes: Arg. art 3493 
(3459)3.-Ch.. art 13821 Col. art 1378; 
Cuba art 1055; Ee. art 1311; Hond. 


anvulZeose Nic. art, fo boguban.-anty ois: 
Pan. Canal Z. art 1378; Ph. art 1055; 
P. R. § 1022; Salv. art 1200; Sp, art 
L0653/4U 7. art 1121; Sentence Supr. 
Trib. Febr. 21, 1906, Jur. Civ. 

SQ. Civil codes: Cuba art 1067; 
Pan. jart-923. Phosart, L067; Powe 
1034; Sp. art 1067; Sentences Supr. 
Trib. Nov. 26, 1900, Febr. 12, 1904, 
Nov. 5, 1908; Broce v. De la Vina, 20 


Ph. 423 (proceeding for subrogation 
found to have been commenced in 
time). 


“There is no provision of law what- 
ever which prohibits a coheir from 
selling his share of the estate, or 
legal portion, to a stranger, before 
the partition of the hereditary prop- 
erty is approved by the court.” Bel- 
tran v..Doriano;~32- Ph. 66,. 71 [cit 
ayeiouee art 1067, Code Civ. Proc. 
§ 762]. 

{a] Held inapplicable.—Benitez v. 
Dias, 28 P: R. 628, 633. 

{b] Price.—‘The interest which 
Jose Montelibano Uy-Cana purchased 
from Domingo Hernaez y Hspinosa on 
February 27, 1907, for the sum of 
P4,500, he afterwards transferred to 
Alejandro Montelibano y Ramos for 
the sum of P10,000. In rendering 
judgment, the trial court decreed that 
the plaintiff; Rosendo Hernaez y Espi- 
nosa, should pay the latter sum for 
the privilege of exercising the right 
of subrogation. This was error. 
Article 1067 of the Civil Code pro- 
vides that the coheir may exercise 
this right of subrogation upon the 
payment to the purchaser of another 
heir’s interest, ‘el precio de la compra’ 
(the purchase price). Obviously, if 
the interest had not been resold, the 
plaintiff, Rosendo Hernaez y Espi- 
nosa, would have had to pay only 
the price for which Uy-Cana acquired 
it. The purpose of the article can- 
not be evaded by a reconveyance of 
the interest to a third person at a 
higher price. Subsequent purchasers 
of the interest acquire it burdened 
with the right of subrogation of co- 
heirs at the price for which the heir 
who sold it parted with it.” Hernaez 
vy. Hernaez, 32 Ph. 214, 217. 

31. Sentence Supr. Trib. Nov. 26, 


bursing him the purchase price within one month 
after learning thereof.*° It is immaterial what-may 
be the source of such knowledge, whether a coheir 


[§ 342] c. Modes. Partition may be either volun- 
tary or judicial.*? 
the heirs, if of lawful age and compos mentis, may 


Where decedent has not done so, 


by agreement.** If the heirs are 


EI0C Se 90nd urn iCivs, 129) Olivieriinv. 
Biaggi, 17 P. R. 676 

32. Civil codes: Arg. art: 3496 
(3462) et seq; Braz. arts 17738, 1774; 
La. Rev. art 1294; Mex. art 3797. 

83. Civil codes: Arg. art 3496 


(3462); Belg. art 819; Bol. arts 648, 
649; Braz. art, 1773 Ch, art 1325..Goly 
art 1382; Cuba art 1058; Dom. art 
819; He. art 1315; Fr. art 819; Guat. 
arts 1034, 1035; Hay. art 678; Hond. 
art 1234; La. Rev. art 1322; Mex. art 
SUITS Niecy cart 13>8e" Pant ant) woe 
Pan. Canal Z, art 1382; Ph. art 1058; 
Peres 10265 Lortyarte2 lass Que: art 
693; Salv. art 1204; Sp. art 1058; Sw. 
art 607; Ur. art 1127; Rom. art 730; 
Sentences Supr. Trib. Febr. 8, 1892° 
Och Us Vs 7 NOV. Gat so, Jan. 16, 
1904; Martinez v. Registrar of Prop- 
erty, PAO 1 BA Seat Mes ‘Irizarry v. San 
German Registrar, 22 P. R. 88, 93; 
Ex p. Ramos, 19 POOR. 1645158; 

“While it is true that the duties 
and obligations of administrators 
may as between themselves and the 
widow and heirs of a deceased person 
be lessened or entirely done away 
with by extra-judicial settlements be- 
tween themselves, where the rights 
of creditors are not jeopardized “and 
the administrator urges no legal ob- 
jection to such a course (C. C. 1320; 
Westholtz vy. Westholtz, 19 La. Ann. 
2938, 294; Denton vy. Woods, 19 La. 
Ann. 356, 358; Charmbury’s Succe., 34 
La. Ann. 21; *‘Baumbarden’s Suce., 36 
La. Ann. 46; Sterry’s Succ., 88 La. 
Ann. 854, 855; Hewes v. Baxter, 46 
La. Ann. 1281, 1284, 16 S 196), we 
think the heirs are not cut off from 
having a legal examination gone into 
as to the scope and effect of settle- 
ments claimed to be Such in any given 
case, and that the administrator 
should pursue the regular course 
mapped out by law for the homolo- 
gation of his account and his own 
discharge.” Francez’s Suce., 49 La. 
Ann. 1732, 1740, 23 S 254 

[a] Agreement in writing (1) is 
required in Some jurisdictions (Civil 
codes: Braz. art 1773; Sw. art 634; 
Ur. art 1103), (2) but not in all 
(Madamba v. Magno, 10 Ph. 86, 88). 

[b] Minor heirs (1) if parentally 
represented, need no judicial authori- 
zation to agree. Civil codes: Cuba 
art 1060; Pan. art 916; Ph. art 1060; 


P. R. § 1027; Sp. art 1060; Sentence 
Supr. Trib. Febr. 1, 1906; Martinez 
v. Caguas Registrar, 23 P. R. 330; 


Irizarry v. San German Registrar, 
22 P. R. 88, 93; Sanchez v. Registrar 
of Property, 21 P. R. 453, 456; Vias v. 
Pérez, 17 P. R. 894, 905; Monge v. 
Zeenini, Li -B i Renl2gnatse. . 2): Are 
ticle 1060 of the Civil Code means 
no more than what its text says, tv 
wit, that judicial approval is not 
necessary in the division of an es- 
tate where minors, subject to the 
parental authority of the father or 
the mother, are interested, when they 
are represented therein by either of 
their parents exercising such author- 
ity over them; and it does not mean 
that they must always be represented 
solely by their father or mother, by 


1484 [40 C.J.] 


unable to agree, or if unrepresented minors are 
concerned, judicial partition is required.** Partition 
may also be definitive, that is, permanent or irrevo- 
Thus an irregular 

So a partition of 


cable, or merely provisional.®® 
partition is always provisional.*® 


the use and enjoyment only is provisional.°* 


cient assets must always have been 


right of his or her parental author- 
ity. If the minors are interested in 
an estate left to them by one not 
related to them or by a relative and 
in which the father or the mother, 
under whose parental authority they 
are, have no share whatever, it is 
well indeed that no one other than 
such father or mother should repre- 
sent them in the partition of the es- 
tate; and, in this case, the circum- 
stance of their being minors does 
not make the intervention or the 
approval of the court necessary on 
account of the fact that they are 
represented by their father or 
mother, as, by general rule, would 
be required without the assistance 
of a father or a mother holding par- 
‘ental authority over them.” Salunga 
v. Evangelista, 20 Ph. 273, 299. (3) 
“Section 1027 of the Civil Code pro- 
vides that when the minors are un- 
der patria potestas and represented 
in the division by the father or 
mother, as the case may be, neither 
the intervention nor approval of the 
court shall be required, but that does 
not mean that judicial administration 
is necessary in a case where tnere 
are minors who are not represented 
in the division of the estate by the 
father or mother. In that case the 
intervention of the court and its ap- 
proval of the partition are neces- 
sary, but not judicial administration, 
which is an entirely different thing.” 
Ex p. Sotomayor, 24 P. R. 172, 184. 

34. Civil codes: Arg. arc 3s49y 
(3465) (ineluding absentees and in- 
terested third parties); Belg. art 823 
et seq; Bol, art 648; Braz. art 1774; 
Che art 1 325%. Colscart 1382 .Cuba 
art 1059; Dom. art 8238 et seq; Ec. 
art 1315; Fr. art 823 et seq; Hond. 
art 1234; La. Rev. art 1323 et seq; 
Mex. art 3797; Neth. art 1117 et seq; 
Nie yatta ls Olewdeh Wart = 059i ear 
§ 1026; Port. art 2134 et seq; Que. 
art 693 et seq; Salv. art 1204; Sp. 
art 1059" Swe art Gli Urs anti 4.132% 
Ven. art 1063; Hay. art 682; Pan. art 
915; Pan. Canal Z. art 1382; Rom. art 
733; Sentences Supr. Trib. March 27, 
1896; July 5, 1898, Dec. 3, 1902, Nov. 
24, 1906. 

“We think the heirs are placed 
in the same position by section 1026 
of the Civil Code as an executor or 
administrator. In other words, the 
intention was to give heirs among 
themselves the same rights as the 
administrator of an estate might 
have, namely, the right in case of a 
disagreement to ask for the naming 
of a commissioner. So much being 
premised, it is evident that the case 
of Ex p. Falt, 20 P. R. 488, is directly 
in point. The application there was 
by an executor but the division be- 
tween the heirs was confounded with 
the necessity of distinguishing or 
separating the conjugal property and 
a@ commissioner was named.” Le- 
barthe v. Neuman, 23 P. R. 640, 642. 
“The judicial partition must be re- 
sorted to.when the parties do not 
agree to the partition or on the man- 
ner of making it. C. C. 1328. In this 
case the judge had no difficulty in 
reaching a correct conclusion on this 
first inquiry in the premises. The 
only remaining question was to adopt 
a mode of partition. As a guide to 
his steps in that matter, the judge 
has article 1336 of the Code which 
vests him with ample jurisdiction, to 
adopt the mode which appears to him 
most convenient and most advantage- 
ous to the general interest of the 
parties. And, in this connection, ju- 
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character.®? 


Suffi- 
reserved for the 


risprudence has settled that the 
judge has the option to rest his dis- 
cretion on the report of experts which 
he has the legal authority to appoint, 
whose report may, however, be over- 
come by evidence.”’ Cameron vy. 
Lane, 36 La. Ann, 716, 722. 

35. Civil codes: Arg. art 3498 
(3464); La. Rev. art 1295; Nic. art 
1360. 

“When the partition is definitive 
with respect to the heirs sui juris, it 
becomes equally definitive with re- 
spect to incapable persons, and in con- 
sequence a definitive partition can 
no longer be demanded after 10 years 
from the cessation of the incapacity. 
The prescription of 30 years could 
not be invoked.” 2 Bandry-Lacanti- 
nerie et Wahl, Des Successions, Nos. 


2,329, -~2,335. 

36. Bol. Civ. Code art 653. 

{a] In Argentina a _ partition, 
where one of. the heirs is condi- 


tional, remains provisional until it is 
determined whether the condition is 
fulfilled. Civ. Code art 3492 (3458). 

[b] In Guatemala the partition 
is considered provisional solely as 
Oe tee ee part. ,Civ. Code »art 


{c] Louisiana. “The evidence 
leaves no doubt that the shares were 
assigned, or attributed, as the French 
say, and not allotted, and there can 
also be no doubt that this was a fatal 
irregularity. Article 1367 provides 
that ‘the lots are drawn for by the 


co-heirs.’ And, sinee this is the 
greatest safeguard the law has 
thrown around partitions, it cannot 


be departed from where minors are 
interested. Carpentier et Du Saint, 
Vo. ‘Partage,’ No. 776. The excep- 
tion recognized by this court in Aguil- 
lard’s Succe., 13 La. Ann. 97, but con- 
firms the rule. We have therefore 
to deal with the partition as with 
one in which a minor was interested 
and the formalities of the law were 
not complied with. Such a parti- 
tion, by express codal provision, is 
provisional only. Articles 1372, 
1400.” Rhodes v. Cooper, 118 La. 
299, 301, 42 S 943. 

87. Arg. Civ. Code art 3498 (3464). 


38. Civil codes: Arg. arts 3508 
(3474), 3505 (8471) (charged to the 
heirs); Sw. art 639; Ur. art 1149; 


Ven. art 1075 (providing that other- 
wise the creditors may object). 

39. Civil codes: Belg. art 831 et 
seq; Bol. art 650; Braz. art 1775; 
Cuba art 1061; Dom. art 831 et seq; 
Bev tart, 1327 Ci, 8c, LY wart 6st eet 
seq; Hay. art 689 -et. iséa;) It.. art 
998) Pan. wart, 9173) Ph: art.1061* P:R: 
§ 1028; Que. art 702 et seq; Salv. 
art 1217 (7, 8); Sp. art 1061; Sw. art 
61Oc) Uri. art) Liaise" Ven wearnt. 06S: 
Rom. art 740; Sentences Supr. Trib. 
July 4, 1895, June 16, 1902. 

“When any thing is indivisible, or 
depreciates greatly by division, it 
can be adjudicated to one on condi- 
dition that he pay to the others the 
excess in money, as is provided in 
section 1029 of the Revised Civil 
Code. To such a proceeding resort 
should be had only when the general 
rule established by section 1028 of 
the same Code cannot be adopted.” 
Ex p. Fern&ndez, 16 P. R. 651, 654. 

40. Civil codes: Arg. art 3501 
(3467); Belg. art 827; Bol. arts 651, 
652; Braz. art 1777; Cuba art 1062; 
Dom. art 827; He. art 1327; Fr. art 
827; Hond. art 1247; La. Rev. arts 
1339, 13840; Pan. art 918; Ph. art 1062; 
13 12. § 1029; Que. art 698; Salv. 
art 1217; Sp. art 1062; Sw. art 612 
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payment of succession debts.2& The shares must be 
as nearly equal as possible in quantity, quality, and 
Objects which cannot be divided con- 
veniently must either be sold at public auction, 
on the demand of an heir, or allotted by asneement 
to one upon condition that he reimburse the others.*® 
Fruits and income collected, necessary expendi- 


et seq; Hay. art 686; Neth. art 1122; 
Rom. art 736; Sentences Supr. Trib. 
June 14, 1895, Febr. 15, 1909; Cazes 
v. Gassie, 40 La. Ann. 360, 3 S 840; 
Blakemore v. Blakemore, 39 La. Ann. 
804, 2 S 565; Meyer v. Pargoud, 34 
La, Ann. 969. 

{a] Where the tract is used as 
one, it should be sold as such, al- 
though originally more than one lot. 
Kiernan v. Lynch, 112 La. 555,36 S 
588. 

{b] Minors—‘‘So much the more 
when minors are concerned for whose 
welfare the judges are bound to be 
vigilant, in accordance with the law. 
To the minors there should be .ad- 
judicated, within the bounds of 
equality, the property which is least 
encumbered and in the form least 
exposed to difficulties or litigation; 
and the resolution of the district 
court appealed from tends to such a 
result and should be sustained.” Ex 
p. Fernandez, 16 P. R. 651, 654. 

{c] Evidence of divisibility.—(1) 
“It is said that the record contains 
no evidence that the property is in- 
divisible in kind, and hence that the 
decree ordering the partition by lici- 
tation was unauthorized; but the rec- 
ord contains an inventory which 
shows that the property consists of 
the several lots of ground which have 
been mentioned, with the buildings on 
them, and we do not think anything 
more is necessary to authorize the 
conclusion that it cannot advantage- 
ously be divided into 128 parts, which 
would be necessary for a partition 
in kind. Kohn vy. Marsh, 3 Rob. (La.) 
48, 51; Florance v. Hills, 11 La. Ann. 
388; Cameron v. Lane, 36 La. Ann. 
716, 724 (concurring opinion).” Ja- 
cobs v. Jacobs, 126 La. 365, 368, 52 S 
5438. (2) “No evidence could have 
been necessary to show that such a 
small lot with a house on it is not 
susceptible of division in kind.” 
Blandin v. Blandin, 126 La. 819, 823, 
53 S 15: 

[a] Licitation—‘“We understand 
by licitation, an act by which the co- 
heirs or other co-proprietors of a 
thing by undivided interests, put it 
up at auction among themselves, in 
order that it shall be adjudged to 
belong wholly to him offering the 
most and bidding last, under a charge 
upon such last bidder to pay each 
of his co-proprietors a part in the 
price equal to the undivided interest 
which each of the said co-proprietors 
had in the property offered previous 
to the adjudication.’ Pothier Traite 
de Vente, Nos. 638, 639. 

[e] Title deeds (1) affecting a 
share pass to the allottee; if there is 
more than one of either, the original 
goes to the eldest male heir with au- 
thenticated copies and privilege of 
inspection for the others (Civil 
codes: Bol. art 657; Cuba arts 1065, 
1066; Pan. arts 921, 9225, Ph. arts 
1065, 1066; P. R. $8. 1032, 1033; Sp. 
arts 1065, 1066; Sentences ‘Supr. Trip. 
Febr. 22,.1901, May 24, 1905) (2) or 
to the one having the largest por- 
tion, or who has been selected by the 
heirs (Civil codes: Arg. arts 3506 
(3472), 3507 (3473); Belg. art 842; 
Ch. art 1843; Coll> art £4002 | Dome 
art 8425" He. art 13333. Pre-art. 842: 
Guat. arts 1056, 1057; Hay. art 700; 
Tty art -999 UNeth:: vant sii2se 
arts 2154, 2155; Que. art 711; Salv. 
art 1224; Ur. arts 1147, 1148 [a docu- 
ment common to the heirs is depo- 
sited with one selected by them]; 
Rom. art 750). 

{f] Im Nicaragua the title docu- 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


Ports: 


~ 


§§ 342-344] 


tures and wrongful damage, must be reciprocally 
compensated for among. the heirs,#1 the heirs be- 
ing entitled to the fruits and accessions, according 
to their quotas, less those bequeathed specifically.*? 

Costs of partition incurred for the benefit of the 
heirs in common are chargeable to the succession; 
or to the interested parties pro rata; those incurred 
for the special benefit of one are charged to him.*? 

[§ 343] d. Effect. Partition operates retroactively 
from the suceession’s opening,## and the heir is 
presumed to have had no interest in the other 
Partition, legally effected, confers exclu- 
sive dominium on the allottee,*® and binds the heirs 
reciprocally to warrant each other against evic- 
tion,*” to the extent of their respective shares and 
portions of an insolvent’s;4* but this obligation does 
not accrue if there is a stipulation to the contrary, 
if the testator effected the partition and intended 


shares.*° 


MODERN CIVIL LAW 


partition.*® 


greatly.>? 


no liability, or if the eviction was due to the allottee 


ment is deposited with the registry 
if there are several heirs. Civ. Code 
marty Vols 

41. Civil codes: Braz. art 1778; 
Cuba art 1063; Guat. art 1050; Hond. 
Dri isces wae art olor eho art 1063); 
PR. $1030; Sp; art, 1063. 


42. Civil codes: Che -antoeLoos; 
Colzart 1395;—Bc. art 1328 (3) > Nic. 
art 1384; -—Pan. Canal Z. art 1395; 


Salv. art 1218 (3); Hond. art 1248. 

43. Civil codes: Artialoosy 
Col. art 1390; Cuba art 1064; He. art 
1323; Guat. art 1072; Hond. art 1243; 
Mex. art 3807; Pan. art” 920; "Pan. 
Canal Z, art 1390; Ph. art 1064; P. oR. 
§ 1031; Salv. art 1213; Sp. art 1064; 
Sentences Supr. Trib. Nov. 8, 1893, 
March 22, 1899, June 15, 1900, Jan. 
10, 1903. 

[a] Louisiana. ‘Whilst the costs 
of the partition itself are to be borne 
by the mass, the cost of obtaining 
a judgment ordering the partition, 
against a defendant who resists and 
denies the right, falls upon the party 


east.” Jacobs v. Jacobs, 126 La. 365, 
368, 52 S 543. 

44. Jap. Civ. Code art 1012. 

45. Civil codes: Arg. art. 3537 


(3503); Belg. art 883; Dom. art 883; 
We; art 1334; Kr. art 883; Hay. are 
Wisrn Tie are “Ost. Neth searnt: 1129): 
Que. art 746; Salv. Art 1225; Ur. art 
1151; Ven. art 1110; Rom. art 786. 
“While each heir is deemed, after 
partition, to have always been owner 
of his share, free from incumbrance, 
still when the price of the whole 
property is deposited in court, the 
preferences accruing to co-heirs wir 
be recognized.” Quintal_ v. La 
Banque Jacques Cartier, 10 Que. Q. B. 


525. 

46. Civil codes: Braz. art 1801; 
Cc. R. art 561; Cuba art 1068; Guat. 
art 1073; Hond. arts 1253, 1254; Mex. 
art 3808; Pan. art 924; Ph. art 1068; 
Pei oul OSOrmeOLrlmahte 2LOSs De are 
1068; Sw. art 634; Sentences Supr. 
Trib. Nov. 23, 1899, March 22, 1901, 
June 19, 1902, Nov. 19, 1904, Jan. 26, 
1906, Jan. 30, 1909; Wells v. Files, 
136 La. 125, 66 S 749 (holding the par- 
tition decree res judicata as to title); 
Capo v. Fernandez, 27 P. R. 656, 662; 
OLUz Ve OrUsZ lien bots = 136s 
Melilan va riza. ii. by Re 10692 1074; 
Monge v. Zechini, 17 P. R. 729, 735; 
Ex p. Fernandez, 16 P. R. 651, 653; 
mstoyes—v....bDell Rio, Py Riv 274; 
292; Rios v. Gutman, 2 P. R. 516. 

[a] Spain.—“The court has ex- 
pressly established the doctrine that 
an heir or participant in an estate 
does not acquire the ownership of a 
definite part of the estate and can not 
sue tor’ it-as, such “until it is -ex- 
pressly awarded to him in its parti- 
tion; and the trial court having found, 
as the principal and lawfully deci- 
‘sive ground for absolving Juan Cuder 
from the complaint of Julian Bayo, 
that the latter had not proved the 
fact that as one of the heirs of his 


grandmother, Maria de las Nives 
Gonzales, he had been awarded the 


one-fourth part of the property in 
question which, as the owner, he 
seeks to recover from Cuder, it is 


evident that that finding of the trial 
court must be sustained unless it is 
shown that the court thereby violated 
some _ specific law or doctrine, and 
that has not been shown in this ap- 
peal.” Sentence Supr. Trib. Dec. 17, 
1873, 28 Jur. Civ. 690. 

_[b] Gouisiana.—“An act of parti- 
tion is not ‘translative’ of but merely 
‘declaratory’ of property—each party 
giving up his existing rights in the 
particular thing which he abandons 
for the existing rights of the others 
in the thing which he takes (C. C. 
1382.) It is nothing more than a 
regulation inter se as to the property, 
in no wise changing the title or pos- 
session.’ Kernan v. Baham, 45 La. 
Ann. 799, 811, 13 S 155 [cit Dalloz D. 
of Jur.]. 

47. Civil codes: ATS) Art sobad 
(3505); Belg. arts 884, 885; Braz. 
art 1802; Ch. art 1345; Col. art 1402; 
Go R.-art 562; Cuba art 1069; Dom. 
arts 884, 885; Hc. art 1335; Fr. arts 


884, 885; Guat. art 1074; Hay. arts 
114, 7155. HMond.—art 1255: It. arts 
1035, 1036;-Jap. art 1013; La. Rev. 
art 1384; Mex. art 3809; Neth. art 
1130; Nic. art 1390; Pan. art, 925; 
Pan. Canal Z. art 1402 Ph. art 1069; 
Peano OSG sr Ont: art 2159; Que. 


art 748; Salv. art 1226; Sp. art 1069; 


Sw. art Coli OT. part 1152: Ven. art 
1110 Rom: arts 787, 788. 
48. Civil codes: Arg. art 3542 


(3508); Belg. art 885; Braz. art. 1804; 
Ch. art 1347: Col. art 1404; Cuba art 
LOT71; Dom. art--885; We) art (1337; 
ise. art 885; Guat. arts LOTT, 1078: 
Hay on tanita onda smarts lob oeenl ts 
art 1036; Jap. art 1015; La. Rev. 
arts 1387, 1389; Mex. arts 3811— 3813; 
Neth. art 1131; Mien art, 13925 Pan. 
art) 927 Pane Canal Z. art 1404; Ph? 
art 1071; pie s L03sseeort.art 2161; 


Que. art 749; Sp. art TO Tese SU art 
1155; Ven. art 1112; Rom. art 788; 
Salv. art 1228. 

49. Civil codes: Belg. art 884; 
Braz, arte 180s 1Che art 13463" Cols 
art W403" Crrs Vart: 5625 (Cuba art 
1070; Dom. art 884; Ec. art 1336; 


Guat. ‘art+ 1075; Hay—art 714; Hond. 
art 1257 (adding ‘‘where warranty is 
expressly renounced’); It. art 1035; 
La. Rev. arts 1385, 1386; Mex. art 
8810; Nic. art 1391 (same as Hon- 
duras)e> Pan art 926; ‘Ph. art 1070; 
P. R. § 1087; Port. art 2160; Que. art 
748; Fr. art 884; Rom. art 787; Salv. 
art 1227; Sp. art 1070; Ur. arts 1153, 
D4 Vieneeatty alle, 

[a] In Argentina a specific waiver 
at the time of partition is required 
in order to relieve from this lia- 
bility. Civ. Code art 3545 (3511). 

50. Civil codes: Belg. art 8&8»; 
Cuba art 1072; Dom. art 886; Fr. art 
886; Hay. art 716; It. art 1037; Jap. 
art 1014; Mex. arts 3815, 3816; Neth. 


as uncollectible, 
therein; if classed as collectible liability is limited 
to insolvency at the time of the partition.®° 
period of prescription to enforce the warranty varies 


[§ 344] e. Rescission and Annulment. 
tary partition may be rescinded or annulled®? on 
the same grounds as obligations are.®? 
partition cannot be rescinded except on grounds 
which would require vacation of the decree.®* 
may, for example, be rescinded for lesion (injury by 
duress or undue influence),°° exceeding, 
of partition, one fourth of the value,®® provided the 
legitime of the forced heirs is affected or the testa- 
tor so intended.** 
for omitting part of the succession property (which 


[40 C.J.] 1485 


himself or to a cause arising subsequent to the 
No heir is liable for a claim classed 


although, if collectible, all share 


The 


A volun- 
A judicial 
It 


at the time 


The partition cannot be rescinded 


art-1130; Pan: art 928; Ph. art 1072; 
P. R. § 10389; Que. art 750 (reserving 
warranty for rent); Sp. art 1012; 
Ur. art 1158 (limiting enforcement 
to three years); Ven. art 1113 (limit- 
ing liability for rent to five years); 
Rom. art 789; Sentences Supr. Trib. 
March 8, 1897, Nov. 19, 1904. 


51. Civil codes: Arg. art 3547 
(3513) (ten years); Ec. art 1335; 
Salv. art 1226; Sw.-art 637 (one 


year); Ur. art 1157 (four years). 

52. [a] The two remedies : dis- 
tinguished.—‘‘The code does not al- 
low the nullification of a partition, 
except in the case, before mentioned, 
of article 1081, that is, where the 
‘partition was made with a person 
who was believed to be an heir, with- 
out being so;’ for all the other cases 
in the articles 1074 to 1078, inclu- 
sive, the code only grants an action 
for rescission. And though, practi- 
eally, in certain cases, nullity and re- 
scission produce the same effects, in 
reality and in a strict sense of law 
they are distinct actions, inasmuch 
as an act that is null is supposed 
never to have existed, while the re- 
scindable act is supposed to have 
been valid at its origin, though it 
afterwards became ineffective.” Sa- 
lunga v. Evangelista, 20 Ph. 273, 287. 


53. Civil codes: Belg. art 887; 
Che fart, 13486-1Colwkart! v4 05yaeCrn ae 
art 663°. Guba. art, 10735" Domi Vart 


887; Ec. aré 1338; Fr. art 887; Guat. 
art’ 10835 “Hay? arts 717; Hiond., art 
1259; It. art 10383; La. Rev. art 13975 
Mex. art 3818; Neth. art 1158; Nic. 
artiledges Rant art. oZooe Pans CanaleZz, 
art) 14053 Ph.cart 1073. Py Ras 1040; 
Port. art 2163 Que.cart. 751; Salv. 
art 1229; Sp. art 1073; Sw. art 638; 
Ur. art 1159; Ven. art 1114; Rom. art 
790; Sentences Supr. Trib. April 9, 
1904, April 19, 1904, July 2, 1904. 

54. Civil codes: C. R. art 563; 
Guat. art 1084; Mex. art 3819; Nic. 
art 1893; Ports tart) 2164: Salvijare 
1229. See Hache v. Ayraud, 14 La. 


Ann, 178. 
“Lhesion” defined see 36 C. J. 
887; 


56. Civil codes: Belg. art 
Ch. art 1348 (one half); Col. art 1405 
(one half); Cuba art 1074; Dom. 
art 887; Ee. art 1338 (one half); kr. 
artyss ise Hay. art Tii5 rey art 1038s 
lia. Rey. art 13983" Neth. art 1158; 
Pan. Canal Z. art 1405; Ph. art 1074; 
Pe RR. § 10403 Quevsant’ (ots esp wart 
LO745* Ur: cart 1136; sVens art (1114 
Salunga v. Evangelista, 20 Ph. 273, 
286. 

[a] But not after compromise.— 
Williamson y. Amilton, 13 La. Ann. 
387: 

{b] Nor after a judicial sale.— 
Hache v. Ayraud, 14 La. Ann. 178. 

57. .Civil codes: Cuba art 1075: 
Ph.vart 1075; (Pe Re §) W042 Spitart 
1075; Sentence Supr. Trib. Dec. 31, 
1903, April 9, 1904, April 19, 1904, 


‘July 2, 1904. 


arta nies 
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should be distributed),5* nor for omitting an heir 
unless for mala fides or deceit, in which case in- 
demnity shall be given,®? nor at the instance of one 
who has alienated part of his share.®° 
codes, the action prescribes in four years after 
partition.*t By others it is governed by the general 
Rescission being granted, 
defendant has the option of rendering indemnity 
in cash or similar property, or consenting to a new 
partition which, however, does not affect those who 


prescriptive provision.” 


*MODICA CIRCUMSTANTIA FACTI JUS 


MODERN CIVIL LAW—MODIFICATION 


Annulment.®* 


Under some 


present. work.% 


is discussed.°? 


[§§ 344-345 


have received only their proper shares.*? 


The inclusion of one not an heir 


is ground for annulment, but such relief is avail- 
able only to an interested party,®° and the preserip- 
tive period governing rescission is inapplicable.®” 

[§ 345] f. Collation. 
jurisdictions, this topic is elsewhere treated in the 


As regards many civil law 


In the notes will be found: refer- 


ences to codes not then available, where the subject 


which introduces new elements into the details, or 


cancels some of them, but leaves the general purpose 


MUTAT.! 
MODIFICATION.2 A change;* an alteration 
58. Civil codes: Belg. art 887;,as the defendants, erroneously be- 


Gh. sart .1349% Coles arti l406% Cuba 
art 1079; Dom. art 887; He. art 1339; 
HY! arty 83's Guat. lart 10895 Hay. 
aLbotlie eit. art 10383 Lal Rev. art 
1401; Mex. art 3823; Neth. art 1158; 
Nic hart wisd4-yePan,, artio30s) Pan. 
Ganal) Z. art, 1406; Ph. art L079) Po R: 
§ 1046; Port. art 2166; Que. art 751; 
Salvecarty ized. OD atte LOTS Wir. art 
1166; Ven. art 1114; Rom. art. 790; 
Sentence Supr. Trib. April 9, 1904, 
April 19, 1904, July 2, 1904; Salunga 
v. Evangelista, 20 Ph. 2738, 288. 

59. Civil codes: Cuba art 1080; 
Guat. arts 1085, 1086; Mex. art 3820; 
Niecy artel3s97;) Pan ante9313;. Phe art 
L080 PeAaLRe Sp h04 is PPoxnt, ant 02 1165); 
Sp. art 1080; Echevarria v. Alers, 8 
iP Ree Sis 92, 

60. Civil codes: Belg. art 892; 
Gh. art 1351; Col. art 1408; Cuba 
art, LO78s9 Domi > art 89257 Henvart 
1341; Fr. art 892; Hay. art 722; Hond. 
art 1262 (excepting partition induced 
hy mistake, fraud, or force); It. art 
1043; La. Rev. art 1410; Neth. art 
1161; Nic. art 1396; Pan. Canal Z. art 
140S%aPhis art 1078 Pow Re 48ed 045% 
Sp. art 1078; Ven. art 1119; Rom. art 
793; Salv. art 1232; Chingen v. Ar- 
glielles, 7 Ph. 296, 301. 

“The Code bars this action to an 
heir who has alienated his share in 
the partition, or a part of it, even 
for fraud or violence, if the aliena- 
tion was made subsequent to the dis- 
covery of the fraud, or the cessation 
of the violence. A fortiori must it 
operate as a bar when there has been 
no fraud, violence, error, or even 
lesion.” Martin v. Martin, 15 La. 
Ann. 585, 587. 

61. Civil codes: Cuba art 1076; 
La. Rev. art 1413 (five years); P. R. 
SLO ses iSp.. art vl1over Ur. art? 1262. 
Sentence Supr. Trib. Nov. 27, 1896; 
Rodriguez v. San Miguel, 4 P. R. 101. 

62. Civil codes: Ch. art 1352; Col. 
art 1409; Ec. art 13842; Hond:. art 
1263; Nic, art 1399; ,Pan.\ Canal 4Z. 
art 1409; Salv. art 1233; Ph. Code 
Civ. Proc. § 44 (ten years). 

63. Civil codes: Belg. art 891; 
Cuba art 1077; Dom. art 891; Fr. art 
$9) (Hay, art. W21s eitecart- 1042): Wa 
Rev. art 1408; Neth. art 1160; Ph. art 
MOG Bo Re 8h 1044" Quer lart. ‘758t 
Sp. art 1077; Rom. art 792; Salunga 
v. Evangelista, 20 Ph. 273, 287. 

64. “Rescission” distinguished see 
supra note 52 [a]. 

65. Civil codes: Cuba art 1081; 
Guat. art 1087; Mex. art 38821; Nic. 
art 1398; Pan. art 932; Ph. art 1081; 
Pio. Swosasesp, art, oes) Ur. art 
1167; Sentences Spanish Supr. Trib. 
Dec. 4, 1905, March 30, 1910. 

“Consideration must be given lo 
the provision of article 1081 of the 
Civil Code, which specifically pre- 
seribes that ‘a division made with 
a person who was believed to be an 
heir without being so shall be void.’ 
The woman Valentina de Torres, be- 
ing ignorant and not so well informed 


lieved that these latter were en- 
titled to inherit from her father, 
when in fact while she is living she 
alone is entitled under the law to 
succeed to the estate of Sculpicio de 
Torres, to the exclusion of all her 
other relatives in remote degree. On 
this premise, the plaintiff is entitled 
to enter upon the possession of the 
property of which the estate of her 
deceased father consists, and her rela- 
tives who took charge of the same 
unduly and without any right what- 
ever, through a partition that was 
null and void, must return or restore 
it.’ De Torres vy. De Torres, 28 Ph. 
49, 53. “While section 1048 con- 
tains the positive provision that a 
partition made with a person who 
was believed to be an heir without 
being so shall be void, yet we think 
that that section refers to the case 
where a person is not the heir he 
represents himself to be on account 
of the fact or condition which gives 
him such a character. Such a case 
would arise where a man said he was 
a relative of a dead person and had 
none of the blood of such decedent, 
or where a person was not in fact 
the widow of the dead man.. The 
very way in which the section is 
drawn would seem to indicate a mis- 
take of fact. The legislator would 
hardly speak of a mistaken belief 
in the law because everyone is pre- 
sumed to know the law.” Arandez v. 
Ba&ez, 20° P. R. 364, 368. 

[a] Heid inapplicable.—Martinez 
v. Arecibo Registrar, 27 P. R. 768. 


66. Rodriguez v. San Miguel, 4 
jer LRA TAD 
67. Escalera v. Escalera, 30 P. R. 


746, 748 (“appellants also allege pre- 
scription, inasmuch as the action was 
not brought within four years. They 
attempt to show that this is an ac- 
tion for rescission, but this theory 
presupposes the intervention of the 
complainant in the contract, while 
the fact is that the alleged contract 
is void and non-existent. We agree 
with the court below and appellee 
that a proceeding of this sort can 
not be validated or ratified by time, 
and that the four year prescription 
of which the Civil Code speaks (sec- 
tions 1268, 1043) is not applicable in 
an action to destroy a record or rec- 
ord wherein the complainant took 
no legal part. Oliver v. Oliver, 23 P. R. 
168; Torres v. Torres, 29 P. R. 847’’), 

te See Collatio Bonorum 11 C. J. 
p ; 

69. Civil codes: Arg. arts 3510- 
3518 (3476-3484); Belg. arts 8438-869; 
Bol. arts 633-648; Braz. arts 1785— 
1795; Cuba arts 1035-1050; Dom, arts 
843-869; Ger. art 2050 et seq; Guat. 
arts 991-1012; It. arts 1001-1026; La. 
Rev. art 1352 et seq; Neth. arts 1132— 


11453. Ph. arts 1085-10503) (PP: 2 oR: 
§§ 1001-1017; Port. arts 2098-2114; 
Que. arts 712-734; Sp. arts 1035-— 


1050; Sw. arts 626-633; Ur. arts 1100- 


* By JuAN D. MrrANDA (Modica Circumstantia Facti 


words and phrases). 


Jus Mutat—Money Land 


and effect of the subject matter intact.* 


1114; Ven. arts 1077-1103; Fr. arts 
843-869; Per. arts 935-954; Rom. arts 
751-773. 

1. A maxim meaning “A small 
circumstance attending an act may 
change the law.” Black L. D. 

2. Modification: 
Appeal and Error §§ 1935-1947 

(amendment and correction of bill 

of exceptions in civil cases), 

§§ 2024-2043 (amending, correct- 

ing, and reviewing case after set- 


tlement in civil cases), §§ 2239— 
2261 (amending .and _ correcting 
record on appeal in civil cases 


generally). 

Contracts §§ 604-615. 

Counties § 251 (modification of con- 
tract with county). 

Criminal Law §§ 3449-3453 (amend- 
ment and correction of record on 
appeal in criminal cases). 

Equity §§ 871-936 (correction or va- 
cation of decrees in equity). 

Fire Insurance § 107 (modification 
by parties to contract of fire in- 
surance). 

Injunctions §§ 662-743. 

Insurance § 250 (modification of con- 
tract of insurance generally). 


Judges § 99 (power of judge to 
modify decision of codrdinate 
judge). 

Judgments §§ 436-679 (amending, 


correcting, reviewing, opening, and 

vacating judgment). 

Mines and Minerals § 597. : 

Municipal Corporations [28 Cye 681 
(modification of contract with mu- 
nicipality) ]. 

Sales [35 Cyc 124 (modification of 
contract of sale of goods) ]. 

Schools and School Districts [35 Cye 
965 (modification of contract with 
school district) ]. 

States [36 Cyc 880 (modification of 
contract with state) ]. 

Treaties [38 Cyc 974]. 

Trial ( [38 , Cyc’. L720 (modification 
of requested instructions), 1917 
(modification of special interroga- 
tories) J. 

Trusts [39 Cyc 92]. 

United States [39 Cyc 745 (modifica- 
tion of contract with United 
States) ]. 

Vendor and Purchaser [39 Cye 1350 
(modification of contract of sale 
of land)]. 

“Legal modifications” 
§ 15 text and note 68. 

3. Black L. D. [quot Knights of 
Pythias’ v.. Long, 117 Ark. 136, 141) 
174 SW 1197]. 

4 Black L. D. [quot Knights of 
Pythias v. Long, supra]. See Ikel- 
heimer v. Consolidated Tobacco Co., 
(N. J. Ch.) 59 A 3638, 366. 

fa] “The act of withdrawing [an 
instruction] ...is not a modifica- 
tion, qualification, or explanation of 
a given instruction.” Devine vy. Chi- 
CAE0, sbi SLD ASO ae, ; 

[b] “Substitution” not synony- 
mous.—Kempner v. Simon, 119 Misc. 
60, 195 NYS 3838, 334. 


see Legal 


inclusive except the Spanish 


SE a eS ea eh 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


‘2 OhNP 47; 


MODIFY.® 


to reduce;!> to vary.7® 


to substitute.?? 
to be modified.?? 
modified in extent or degree.7? 


modified.?* 
or to bring into existence,?° but 


to change or vary in some particular an already 
created or legally existing thing.?° 
modify anything does not imply a power to sub- 
stitute a thing entirely different.?7 

MODO ET FORMA. Literally, ‘‘In manner and 
Words used in the old Latin forms of 
pleadings by way of traverse, and literally trans- 


form.’’ 


[c] Modification of contracts dif- 
fers from novation, which imports 
a substitution of a substantially new 
engagement from the old one. Ab- 


bott, lb: 

{d] Distinguished from “amend- 
ment.”—‘‘Modification” is not exactly 
synonymous with “amendment,” for 
the former term denotes some minor 
changes in the substance of the 
thing, without reference to its im- 
provement or deterioration thereby, 
while the latter word imports an 
amelioration of the thing (as by 


changing the phraseology of an /‘in- 


strument, so as to make it more dis- 
tinct or specific) without involving 
the idea of any change in substance 
or essence. Black L. D. 

“Amendment” defined see 2 C. J. 
p 1317. 

5. See Modification ante p 1486. 

“As modified” see As § 2 text and 
note 20. 

6. Edwards v. Cooper, 168 Ind, 54, 
79 NE 1047, 1050. 


7, Wdwards v. Cooper, supra [cit 


' Encyclopedic D.]; Com. v. House of 


Correction, 38 Pa.-Co. 177,°179. 

[a] “Modified sinking fund meth- 
od.”—-Pacific Gas, et Co. v. San 
Francisco,- 265 U. §. 403, 406, 44 SCt 
537, 68 L. ed. 1075. 

[b] “As modified by the provi- 
sions of this act.”—-U. S. v. Atchison, 
etc., R. Co., 142 Fed. 176, 189. 

‘8. United Chinese Soc. v. Yee Yap, 
24 Hawaii 473, 475; Lucas County v. 
Fulton County, 3 OhS&CP 159. - £63, 
State v. Tucker, 386 Or. 
291, 301, 61 P 894, 51 LRA 246; State 
v. Lawrence, 12 Or. 297,299, 7 ’P 116. 

[a] Referring to physical changes. 
—As used in a declaration alleging 
that defendant insurance company, in 
violation of its agreement, modified a 
policy so that it “covered a part only 
of the goods insured, and thereby 
canceled the policy as to the other 
goods, the words ‘modified’ and 
“canceled” plainly referred .to the 
physical changes made and to the 
effect which those changes would 
have had if authorized. Goodhue v. 
Hartford F. Ins. Co., 175 Mass. 187, 
189, 55 NE 1039. 

9. Com. vy. House of Correction, 
seeeaw Co. 177,°1795 

[a] “Discharge” distinguished. — 
State v. Ormsby County, 7 Nev. 392, 
397. 

[b] “Equalize” distinguished. — 
State v. Ormsby County, 7 Nev. 392, 
397. 

10. Edwards vy. Cooper, 168 Ind. 
54, 79 NE 1047, 1050 [cit Encyclo- 


A transitive verb® variously defined 
as to alter;’ to change;® to change in form or qual- 
ity;° to change or alter the external qualities or 
incidents of anything; to give a new form, char- 
acter, force, or appearance to;1* to limit or to reduce 
in extent or degree;!2 to moderate;'* to qualify ;!4 
Ordinarily, to change the 
mode in which a subject is dealt with rather than 
to change the subject itself ;+” sometimes 
an authority to amend ;1® to. enlarge;'® to extend ;?° 
“Modify”? ordinarily is not used 
in the sense of completely setting aside the thing 
The lexicographers define the term 
in the sense of limiting or rducing the thing to be 
A power to modity 
implies the existence of the subject matter to be 
The word implies no power to create 
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MODUS. 
tithes.29 


importing 


only the power 


The power to | der.3® 
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lated in. the modern precedents, importing that the 
party traversing denies the allegation of the other 
party, not only in the general effect, but in the exact 
manner and form in which it is made.?® 

An immemorial payment in lieu of 


MODUS DEBET ESSE CERTUS, RATIONABI- 
LIS, ET PERANTIQUUS.*° 
MODUS DECIMANDI. 
manner of tithing which custom or prescription has 
substituted for the ordinary common-law mode of 

rendering tithes in kind.*+ 

MODUS DE NON DECIMANDO NON VALET.*? 

MODUS ET CONVENTIO VINCUNT LEGEM.*3 

MODUS LEGEM DAT DONATIONI.** 

MODUS LEVANDI FINES. The manner of levy- 
ing fines; also, the title of a short statute in French, 
passed in the eighteenth year of Edward 

MOERDA. The secret killing of another; mur- 


A particular mode or 


T.35 


M. OF GOSPEL. Words which, after the name 


of a person who signs a marriage certificate, suffi- 


pedic D.]. 

11. Edwards vy. Cooper, supra [cit 
Encyclopedic D.]. 

12. Com. v. House of Correction, 
38 -Pa.1Co. 177, 179. 

[a] A motion to correct a judg- 
ment rendered is a motion to amend 
or “modify” the same. Ryan vy. 


Brown, 51 Misc. 67, 99 NYS 868, 869. 


13. Com. v. House of Correction, 
Sota. COn dilly, deo, 


14. United Chinese Soc. v. Yee 
Yap, 24 Hawaii 478, 475; State v. 
Tucker, 36, .Or., 291. 301,,..61) 894; 
51 LRA 246; State v. Lawrence, 12 
Or, 297,, 7 Pia 16; 

15. United. .Chinese Soc. v. Yee 
Yap, 24 Hawaii 473, 475; State v. 
Pucker, 36) Ors 2915 301, i61,. Pi. 894; 


51 LRA 246; State v. Lawrence, 12 
Orgone Gee ell 6: 

16. United Chinese Soc. v. Yee 
Yap, 24 Hawaii 473, 475; Edwards 
v. Cooper, 168 Ind. 54, 79 NE 1047, 
1050 [cit Encyclopedic D.]; State v. 
Tucker,.36, Or..291,.301,,61 P 894, 51 
LRA 246; State v. Lawrence, 12 Or. 
OM duke ee elo. 

Co.’s App., 67 


7a ncentral KR. ete: 


Conn. 197, 210, 35 A 32. 

18. Wiley v. Bluffton, 111 Ind. 
152, 156, 12 NH 165. 

19. State v.-Lincoln, 133 Minn. 


178, 184, 158 NW 50. 

20. State v. Lincoln, supra (‘‘An 
act which removes and takes from a 
special act a distinct and severable 
part is not a modification thereof’’). 

21. Astor v. L’Amoreaux, 6 N. Y. 
Super. 524, 538. 

22, Louisiana, GUC. cuits eae O seks 


Crossman, 111 La. 611, 35 S 784, 785. 
23. Louisiana, etc, R. Co. v. 
Crossman, supra. 


24. United Chinese Soc. v. Yee 
Yap, 24 Hawaii 473; State v. Tucker, 
B6"Or.291,, OL Pe 894, 5i- DRA 246% 


State v. Lawrence, 12 Or. 297, 7 P 
116. 

25. United Chinese Soc. v. Yee 
Yap, 24 Hawaii 473; State v. Tucker, 
30). Or. 291, (61, P 894, 51, LRA’ 246; 
State v. Lawrence, 12 Or. 297, 7 P 
116. 

26. United Chinese Soc. v. Yee 


Yap, 24 Hawaii 473; State v. Tucker, 


36, Or 2297 f6.1. P4894), bh LRA 2465 
State v. Lawrence, 12 Or. 297, 7 P 
116. 


27. Zabriskie v. Hackensack, etc., 
Rey Cog 18yN, J.) iq. 178,; 1925190 AmD 
617. 

2c. Black L. D. See Gilbert v. 
Parker, 6 Mod. 158, 87 Reprint 915. 

29. Manby v. Curtis, 1 Price 225, 
231, 145 Reprint 1384. 


ciently indicates that the person who signed the cer- 
tificate was a minister of the gospel.*7 
MOHAMMEDAN. A person who believes in the 


3a. A maxim meaning “A custom 
ought to be reasonable,.certain, and 
very ancient.” Morgan Leg. Max. 

$1. Champneys v. Buchan, 4 Drew. 
104, 107, 62 Reprint 41. 

32. A maxim meaning “A modus 
(prescription) not to pay tithes is 
void.” Black L. D. [cit 2 Blackstone 
Comm. p 31; Lofft p 427]. 

33. A maxim meaning “The form 
of agreement and the convention of 
parties overrule the law.” Broom 
Leg. Max. 

{a] Applied or cited in: Little 
Rock, ete, R. Co. v. Eubanks, 48 
Ark. 460, 467, 3 SW 808, 3 AmSR 
245; Andrews v. Callender, 13 Pick. 
(Mass.) 484, 491; Mandlebaum v. Mc- 
Donell, 29 Mich. 78, 91, 18 AmR 61; 
Ordelheide v. Wabash R. Co., 80 Mo. 
A. 357, 367; Kneettle v. Newcomb, 
22 N. Y. 249, 252, 78 AmD 186; Leiter 
v. Beecher, 2 App. Div. 577, 581, 
37 NYS 1114; Bowen v. Newell, 9 
N. Y. Super. 584, 596; Thomson v.: 
Erskine, 36 Misc. 202, 203, 73 NYS 
166; Equitable Gen. Providing Co. 
v. Potter, 22 Misc. 124, 126, 48 NYS 
647; Mass v. McEntegart, 21 Misc. 
462, 47 NYS 673, 27 NYCivProe 15; 
Fortunato v. Patten, 5 Misc. 234, 238, 
25 NYS. 333; ove v. Newell, 12 
NYLegObs 231, 240; Wilson’ vy. 
Fisher, 148 N. C. 53D, 62 SE 622, 624; 
Bunn v. Braswell, 139 INFO: 135, 51 
SE 3927, 92:9; Daus’ Est., 8 Pa. Dist. 
326; East Sugar-Loaf Coal Co. v. 
Wilbur, 5 Pa. Dist. 202, 204; Harri- 
son «.V.,,Mora, 20="Philas” (Pas) 72/83; 
284; Sprague v. Dun, 12 Phila. (Pa.) 
310, 311; James v. Harper, 7 Wkly 
NC. (Pa. 7 58,5 bots. Pawtucketacvs 
Desi Blectric Co., Zier ke LOOs 
61 A 48, 49; Baltimore, SUCH weby. Co. 
Vv. McCullough, 12 Gratt. (53 Va.) 
595, 599; Rowbotham v. Wilson, 8 E. 
& B. 123, 149, 92 HCL 123, 120 Reprint 
45; Barrett v. Bedford, 8 T. R602; 
605; Doe v. Carter, 8 T. R. 57, 60, 101 
Reprint 1264; Johnson v. Laflamme, 
54 Can, _.S. C. 495, 499; Hamiiton 
Provident, etc., Soc. v. Steinhoff, 23 
Ont. A. 184, 188; Molson’s Bank v, 
McDonald, 2 Ont. A. 102, 108, 1 U. C. 
QO, bwvO. SS. 1940 [eit Cowper wa Ane= 
drews, Hob. 39, 80 Reprint 189]. 

34, 


. A maxim meaning ‘Custom 
gives law to the gift.” Black L. D. 
[cit Broom Leg. Max. p 459; Coke 


Litt p Asa. 

s5. Burrill L. D. See Fines, For- 
feitures and Penalties §§ 8-11, 18- nye 

36. Black L. D. [cit 4 Blackstone 
Comm. p 194]. See Homicide § 59 

$7. Erwin vy. English, 61 Conn. 
502, 23 A 753, 754. 
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religion of Mohammed, and in Mohammed as a true 
prophet.2> _ 

MOHAMMEDANISM. The religion of those who 
acknowledge Mohammed to be a true prophet.*® 

MOHATRA. In Spanish law, a transaction which 
in form is a sale, but is really a cloak for usury, 
the subject matter being repurchased for much less 
than the selling price.*° 

MOIETY.*: A half;42 half part;4* one half.*4 
The term is never construed to inelude the whole.*® 

MOIETY ACTS. A name sometimes applied to 
penal and criminal statutes which provide that half 
the penalty or fine shall inure to the benefit of the 
informer.*® 

MOISTURE. That which moistens or makes 
damp or wet; exuding fluid; liquid in small quan- 
bity.c6 

MOJONA. The act of surveying or delimiting 
lands.# 

MOJONES. In Spanish law, landmarks, as trees, 
stones, ete.*® 

MOLASSES. The thick brown or dark colored, 
viscid, unerystallizable syrup which drains from 
sugar, in the process of manufacture; any thick, 
viscid, sweet syrup made from vegetable juice or 
sap, as of the sorghum or maple.*° 

MOLD or MOULD.*: As a noun, a receptacle 
into which a softer material is injected to take its 
shape when hardened.®? As a verb, to form in or 
into a particular shape; to fashion; to model; to 
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shape.°* 

MOLDER or MOULDER.** One that molds or 
forms into shape; in founding, one skilled in the 
art of making molds or castings.®® 

MOLEST. To annoy; to disturb; to interfere 
with or meddle with unwarrantably or hostilely.*® 

MOLESTATION. The act of molesting.*? 

MOLINO. In Spanish law, mill.*® 

MOLLIE. A term which is sometimes used as a 
diminutive of ‘‘Mary.’’®® 

MOLLITER MANUS IMPOSUIT. Literally, ‘‘He 
gently laid hands upon.’’ Formal words in the 
old Latin pleas in actions of trespass and assault 
where defendant justified laying hands upon plain- 
tiff, as where it was done to keep the peace, ete.®° 

MOLTEN. Melted; in a state of fusion or so- 
lution; made or produced by means of melting.** 

MOMENT. A minute portion of time; a point 
of time; an instant.®? 

MOMENTARILY. For a moment; from moment 
to moment.®? 

MOMENTARY. Continuing only a moment; last- 
ing a very short time; transitory.®* 

MOMENTUM. The quantity of motion in a mov- 
ing body, being always proportionate to the quan- 
tity of matter multiplied into its velocity.** In the 
civil law, an instant; an indivisible portion of 
time.®® 

MONARCHY. 
preme power is 


A government®’ in which the su- 
vested in a single person.®® 


38. Hale v. Everett, 53 N. H. 9,);er post this page. Vi Bell 437-0 s7©€ NBS 61 s65.i0 see 
54, 82, 16 AmR 82. 52. MRubber-Coated Harness Trim-.|also Assault and Battery § 86. 

e9. Hale v. Everett, supra. ming Co. v. Welling, 97 U. S. 7, 10, 61. Century D. 

40. Escriche Diccionario. 24 L. ed. 942. [a] “Molten metal,” as used in an 

41. “Equal moieties” see Equal [a] The words “mold” and|application for a patent claiming 
§ 1 text and note 85. “mould” have the same meaning. In|that the process of refining iron ap- 


42. Sutton v. Harvey, 24 Tex. Civ. 
A, 26, 29, 57 SW 879. 

Doe v. Faweet, 3 C: B.. 274, 
282, 54 ECL 274, 1386 Reprint 110 
(construing the term “my moiety of 
the house’’). 

{a] “One full moiety.”—Reed v. 
Williams, 5 Taunt. 257, 1 ECL 139, 
128 Reprint 688. 

44, Young vy. Smithers, 181 Ky. 
847, 205 SW 949, 950. 

[a] “‘One moiety of the estate’ 
means one-half only of the estate.” 
Young v. Smithers, 181 Ky. 847, 848, 
205 Sw 949. 

45. Young y. Smithers, supra. 

[a] An inaccurate use of the word 
is that in which it signifies merely 
part, share, or portion, whether equal 
or unequal. Brown L. D. 

{[b] “Part” synonymous. — Lewis’ 
App., 89 Pa. 509, 513; Morrow v. Mc- 
Conville, L, R. 11 Ir. Ch. 236; Jordon 
v. Frogley, 5 OntWR 704. 

46. Black L, D. See U. S. v. Auff- 


mordt, 19 Fed. 893; and generally 
Fines, Forfeitures and Penalties 
§§ 41, 161. 

47. Webster New Int. D. 


[a] “Moisture to be deducted.”— 
A contract for the delivery of cer- 
tain ore provided for a certain speci- 
fied price per ton, according to the 
quality of the ore, to be ascertained 
by an assay thereof, “‘the moisture 
to be deducted, as usual, from the 
weight of the ore.” It was held that 
parol evidence was admissible to 
prove usages of trade in regard to 
the sale of ore and the meaning of 
the words “moisture to be deducted 
as usual.” Humphreysville Copper 
Co. v. Vermont Copper Min. Co., 
We D2 Bre 


48. Escriche Diccionario. 

49, Escriche Diccionario. See gen- 
erally Boundaries § 363. 

5G. Webster D. [quot Western 
Grocer Co.\ v. Caffarelli, (Tex. Civ. 


A,) 108 SW 418, 416]. 
51. See Counterfeiting § 38; Mold- 


For iater cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


the Century Dictionary it is said the 
proper spelling is ‘mold,’ like gold 
(which is exactly parallel phoneti- 
cally), but “mould” has long been 
in use, and is still commonly pre- 
ferred in Great Britain. McCarty v. 
ES NOtined Vise tithonae © CA 40" 

[b] “Die” used interchangeabiy.— 
Cole v. U. S., 269 Fed. 250, 252. 

53. Webster New’ Int. D. See 
Herzog v. Municipal Electric Light 
Co., 89 App. Div. 569, 578, 85 NYS 
712 (explaining the construction of 
“double-cap” or ‘box’ molding and 
“single-cap” molding as used in in- 
terior wiring), 

[a] “Molded” and “pressed” syn- 
onymous.—U. S. v. Heil Chemical Co., 
178 Fed,-587, 539, 102 CGA 47. 

54. See Mold ante this page. 

55. Webster New Int. D. See Hoe 
v. U. S., 141 Fed.~488, 489. 

56. Webster New Int. D. See 
Thurston v, Whitney, 2 Cush. (Mass.) 
104, 110. 

[a] “Hurt, molested, or re- 
strained.”—Frolickstein vy, Mobile, 40 
Ala. 725, 727. 

“Molestation” defined see post this 
page, 

57. Century OD. See Fearon v. 
Aylesford, 12 Q. B. D. 539, 550, 14 
Q. B. D,. 792, 803; Reg. v. Hibbert, 


13 Cox Ce Cl 825) Rese vee Bunn 12 
Cox CG. °C. (316; Reg: '\v, Druitt, 10 
Cox CACr 598i Roswenne Duffield, 5 


Cox C. C. 404; Walsby v. Anley, 3 
ae E, 516, 107 ECL 516, 121 Reprint 

[aj] May import damage only.— 
Gilbert _v. Wiman, 1 N. Y. 550, 563, 
49 AmD 359. 

“Nolest”’ defined see ante this page. 

58. Escriche Diccionario. See gen- 
erally Mills ante p 710. 

59. State v. Watson, 30 Kan. 281, 
288) 1 SPN UO: 


60. Black L. D. [cit 3 Blackstone 
Comm..p 21; 1 Chitty Pl. pp 501, 
502]. See Wilmot v. Bartlett, 37 
R. I. 568, 569, 94 A 427; Mcleod 


plied to the art of mixing “molten 
metal,” includes the treatment of 
all molten metal, whether drawn 
from furnace or cupola. Cambria | 


Iron Co, v. Carnegie Steel Co. 96 
Fed. 850, 851, 37 CCA 593. 
62. Webster New Int. D. See 


Louisville R. Co. v. Kennedy, 162 Ky. 
eae 563, 172 SW 970, AnnCas1916E 


63. Webster New Int. D. 

{a] “Momentarily uncontrolled.”— 
Ehleiter v. Milwaukee, 121 Wis. 85, 
98 NW 934, 935, 105 AmSR 1027, 66 
LRA 915, 2 AnnCas 178. 

64. Webster New Int. D. See 
Ehleiter v. Milwaukee, 121 Wis. 85, 
98 NW 934, 935, 105 AmSR 1027, 66 
LRA 915, 2 AnnCas 178 (not merely 
the antithesis to ‘“Spermanent’’). 


65. Webster D. [quot American 
Road Mach. Co. v. Pennock, etc., Co., 
45 Fed. 252, 253 (‘All revolving 


wheels possess this quality, propor- 
tioned to their weight and velocity; 
and are capable of use as ‘momen- 
tum’ wheels—the term signifying 
those whose momentum is utilized 
in working machinery’’)]. 

66. Black L. D. 

67. See Government 28 C. J. p 749. 

68. Black L. D. See State v. Har- 
ris, 18S... Co Ta 59857599" (“NMonarehy, 


is strictly a government for the 
benefit of the king”’’). 
[a] A monarchy is termed “des- 


potic” where the monarch is vested 
with absolute power. Black L. D. 

[b]. A monarchy is “elective” 
where the regal power descends to 
one who is elected, as was formerly 
the case in Poland. Black L. D. 

[c] A monarchy is “hereditary” 
where the regal power descends im- 
mediately from the possessor to the 
next heir by blood, as in England. 
Black L. D. 

{d] A monarchy is a “limited” or 
“constitutional” monarchy where the 
supreme power is virtually in the 
laws, although the majesty of the 


_ Embezzlement § 5 


MONDAY. The second day of the week; the 


day following Sunday.*®® 
MONEDA. In Spanish 
money.”° 


law, 


frane.™ 


fine and imprisonment.7* 


MONEDAJE. Seignorage; the fee paid the sov- 
ereign for the privilege of coining money; also a 
tax formerly imposed on lands in Aragon and Cata- 


lonia.74 


MONEDERO FALSO. A counterfeiter,”> who, 
with those who circulate his product, or mutilate 
lawful money, is punishable with imprisonment and 


fine.7¢ 


MONETA EST JUSTUM MEDIUM ET MEN- 
SURA RERUM COMMUTABILIUM, NAM PER 
MEDIUM MONET FIT OMNIUM RERUM 


government and the administration 


are vested in a single person. Black 
L. D.; Rapalje & L. L. D. 
69. Webster New Int. D. See 


ae v. Jones, 118 La. 369, 42 S 967, 
68 

70. Escriche Diccionario; Apple- 
ton Spanish D. [quot U. S. v. Gard- 
ner, 3 Philippine 398, 407]. See also 
Coin 11 C. J. p 9553 Currency po fia Oo 
P, ee Money § 5 text and notes 

[a] Moneda corriente.—Currency. 
Appleton Spanish D. [quot U. S. v. 
Gardner, 8 Philippine 398, 407]. 

[b] Moneda sonante.—Hard money, 


specie. Appleton Spanish DPD, [quot 
U. S. v. Gardner, 3 Philippine 398, 
407]. / 

71. Escriche Diccionario (Suple- 
mento). 

72. Spain.—Civ. Code art 1170; 


Sentence Supr. Trib. Nov. 25, 1896, 
Jur. -Civ. 
Philippine.—Civ. Code art 1170. 
Porto Rico.—Civ. Code § 1138. 
Medium of payment generally see 
Payment [30 Cyc 1187 et seq]. 
73. Spain.—Pen. Code art 600 (1). 
Philippine.—Pen. Code art 577 (1). 
74. Escriche Diccionario. 
75. Escriche Diccionario. 
“Counterfeiter” defined see Coun- 


terfeiting § 5. 
Code arts 294- 


ps Spain.—Pen. 

36 

7 gphilippine—Pen, Code arts 280- 
8 


ChiliimPen Code arts 162-171. 

Uruguay.—Pen. Code arts 220-227. 

77. A maxim meaning “Money is 
the just medium and measure of 
commutable things, for by the me- 
dium of money a.convenient and just 
estimation of all things is made.” 
Black L. D. 

78. A maxim meaning ‘The right 
of coining money is comprehended 
among those royal prerogatives 
which are never se by the 
royal scepter.” Black L 

79. Cross references: 

Attachment § 102 (demands_ for 
money as ground of attachment), 
§ 352 (money as subject of at- 
tachment). 

Bills and Notes § 225 (payment in 
money as element of negotiability). 

Commerce § 18 text and note 26 
(money as article of commerce). 

Depositaries §§ 42-91 (of public 
moneys). 

(as subject of em- 
bezzlement), §§ 58, 59 (allegations 
in indictment). 

Executions § 56 (money as property 
subject to execution). 

Exemptions §§ 133, 134 (money as 
property exempt). 


[40 Cc. J.-941. 


In 1868 Spain entered the Latin Mone- 
tary Union, the peseta being exchangeable with the 
Current coin must be used to discharge 
debts payable in specie; commercial paper consti- 
tutes payment only when collected or when its value 
has been impaired through the ereditor’s fault.”? 
Those who refuse lawful money are punishable by 


‘ete:, Co.; 
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CONVENIENS ET JUSTA ASTIMATIO.” 


MONETANDI JUS COMPREHENDITUR IN 


specie; coined 


MONEY.” 
‘ ‘money ’? 
may be used as 


import.** But 


specific®> or a strict®® sense. 
determined by the intent controlled by the context.*? 
The term has different meanings depending upon 
whether it applies to coins or paper currency or 
whether it refers to debts or ecredits.§§ 
term has a technical meaning according to which 
it is to be interpreted, when used in statutes unless 
there is something in the context to show that a 
wider meaning is intended.®® 
cial proceedings, it is always to be taken in its tech- 


nical sense.%° 


(element of 
money by 
(allegations 


False Pretenses § 35 
offense of obtaining 
false pretenses), § 65 
in indictment). 

Finding Lost Goods § 1 text and 

(treasure-trove). 


notes 8-15% 

Garnishment § 188 note 46 [d] 
money as subject of garnish- 
ment). 

Larceny § 10 (as subject of larceny), 
§§ 275-277 (allegations in indict- 
ment). 

Money Lent see 41 C. J. 

Money Paid see 41 C, J. 

Money Received see 41 C, J. 

Payment [30 Cye 1210 (money as 
medium of payment) ]. 

Pledges [31 Cyc 793 (money as sub- 
ject of pledge)]. 

Replevin [34 Cye 1359 
subject of replevin) ]. 

Robbery [34 Cye 1804 (description in 
indictment) ]. 

Sheriffs and Constables [35 Cye 1699 
(civil liability of sheriff arising 
out of collection, custody, or dis- 
position of money generally), 1928 
(on official bond) ]. 

States [386 Cyc 897 (power of state 
to issue bills of credit or other 
securities intended to circulate as 
money) ]. 

Taxation [37 Cyc 783 (as subject to 
taxation generally), 1560 (as sub- 
ject of inheritance tax)]. 

Trover and Conversion [38 Cye 2014 
(subject of conversion) ]. 

United States [39 Cyc 748 (power of 
congress to coin money) ]. 

Usury [39 Cyc 923]. 
ieee money” defined see 11 C. J. 

p 23. 

“Current money” defined see 17 

Cee peZ0g: 

“Good current money” 


$7 
see Head 29 C, J. 


(money as 


see Good 


“Hiead money”’ 
p 237 text and notes 29-33. 

80. American Exch, Nat. Bank v. 
Palmer, 256 Fed. 680, 683; Hancock 
Vi sliyon 67 IN, HS 21655 29) A 6385 
Reisfeld v. Jacobs, 107 Misc. 1, 176 
NYS 223, 224, 

81. Bennett v. Bank of Commerce, 
220 Fed. 950, 953; Mont- 
gomery County v. Cochran, 121 Fed. 
17, 21, 57 CCA 261; Johnson vy. State, 
167 Ala. 82, 52 S 652, 140 AmSR 19; 
Cook v. State, 130 Ark. 90, 95, 196 
SW 922; State v. Griswold, 73 Conn. 
95, 98, 46 A 829; Hendry v. Benlisa, 
37, Fla. 609, 621, 20 S 800, 34 LRA 
283; State v. Downs, 148 Ind. 324, 
327, 47 NE 670; State v. Finnegean, 
127 Iowa 286, 108 NW 155, 157, 4 
AnnCas 628; State v. Hill, 47 Nebr. 
456, 537, 66 NW 541i; Miller. v. Mc- 
Kinney, 5 Lea (Tenn.) 93, 96; Bur- 
ford v. Memphis Bulletin Co, 9 


comprehensive sense,** or in a large sense.** 


generic sense it is a word of very comprehensive 
6c 


REGALIBUS QUA NUNQUAM A REGIO SCEP- 
TRO ABDICANTUR.’® 

[§ 1] A. In General. 
may have a very broad meaning;®° it 


The word 


a generic term,®* in a general and 
In its 


may also be used in a 


2a, 
money 
Its meaning is often 


In law the 


When used in judi- 


[§ 2] B. As Standard of Value, and Medium of 


Heisk. (Tenn.) 691, 694; Whiteman Vv. 
Childress, 6 Humphr. (Tenn.) 3803, 
306; Hopson v. Fountain, 5 Humphr. 
(Tenn.) 140, 141; Graham v. State, 
5 Humphr. (Tenn.) 40, 41; Crutch- 
field v. Robins, 5 Humphr. (Tenn.) 
15,007, 42 AmD’ 417; Vick v. Howard, 
136 Va. 101, 116 SE 465, 31 ALR 
240; Klauber v. Biggerstaff, 47 Wis. 
551, 557, 3 NW 357, 32 AmR 773. See 
ww S.:v. Beebe, 122 Fed. 762, 767, 58 
CCA 562. 

82 Paul v..Ball, 31) Tex. 10,16: 

83. Matter of Blackstone, 47 
Misc. 538, 95 NYS 977, 980. 

84. Vick v. Howard, 136) Vian LOAF 
116 SE 465, 31 ALR 240. 

[a] Tobacco as money.—‘“‘From 
the earliest period to this time, to- 
bacco has. been considered in our 
judicial proceedings as current 
money, and actions of debt on bonds 
for the payment of it, have been 
constantly brought in the debet and 
detinet, and without averring. its 
value in the current coin of the 
State. This being the case, there is 
no doubt that money and_ tobacco 
debts may be sued for in the same 
action.” Crain v, Yates, 2 Harr. & 
G. (Md.) 382, 336. 

85... Paul vo Ball, 3 Tex L0yi6. 

86. Peo. v. Clark, 256 Til. 14, 99 
NE 866, 868, AnnCasi913E 214; Reis- 
feld v. "Jacobs, 107 Misc. 1, 176 NYS 
223, 224; Matter of Blackstone, 47 
Misc. 538, 95 NYS 977, 980; Grice v. 
Anderson, 109 S. C. 388, 96 SE 222, 
224; Vick v. Howard, 136 Va. 101, 
116 SE 465, 31 ALR 240. 

[a] “Existing debts are not 
money, and to say that they are 
property capable of estimation at 
its true money value does consider- 
able violence to the words used.” 
Nichols v. Waukesha Canning Co., 
195 Fed. 807, 812. 

[b] “Pre-existing debts are neither 
money nor property capable of being 
valued unless actually given up.” 
Nichols v. Waukesha Canning Co., 
195 Fed. 807, 812. 

87. In re "Rogers, 91 N. J. Eq. 294, 
NOSMAR TG, wis Sweet v. Burnett, 136 
IN exe 204, 210, 32 NE 628 [cit Smith 


Ven burch, 92) Nex. 228] iGilleamve 
Kimball, 34 Oh. St. 352, 363. 
88. Wright v. Guilmette, 94 Vt. 


372, 111 A 459,. 461. 

89.. Re Cypress Election, 8 Man. 
581, 595. 

9c. Pryor v. Com., 2. Dana (Ky.) 
298 


[a] “Money” as used in an indict- 
ment charging the betting of money 
does not include United States treas- 
ury notes, such notes not being 
money in the legal acceptation. Wil- 
liams v. State, 20 Miss. 58, 63. 


1490 [40 C.J.] MONEY 


debts, or which is convertible at par into legal tender 


Exchange oF of Payment—l. In General. In its onve 
currency; that which is by the acts of congress of 


most general signification, a representative of 


value;®! a measure of value;°? the standard of 


value;®* also, the medium of exchange;*4 a medium 


of payment®® or of commerce.®° 


[§ 3] 2. As Confined to Legal Tender. 

‘“money’’ may be used in a strict sense as denoting 
only legal tender in payment of a debt,°” including 
any lawful ¢ireulating medium of exchange, °25 Or 
it may be used broadly to denote any token of 
value customarily passing from hand to hand.®® As 
legal tender, it is variously defined as a sign which 
represents the value of all commodities bearing the 
impress of the authority by which it was issued 
and made a standard of value;! lawful currency of 
a country;? legal tender currency of the United 
States;* legal tender notes of the United States;* 
that currency which constitutes the basis of the 
general business of the country, and is a legal 


tender for the payment of debts;° 


rency usually and lawfully employed in buying and 
selling as the equivalent of money; that kind of 


the United States made a legal tender, whether coin 
or currency ;° that which is legal tender; that which 


is legal tender for the payment of debts;’° that 


The word 


eric Sense. 


henee, any cur- 
a denomination 


currency which is a legal tender in payment of 


{[b] A count for mioney loaned 
should not be construed to allege the 
loan of a United States bond, and 
hence such a count is not sustained 
by evidence of the loan of such a 
bond, Waterman v. Waterman, 34 
Mich, 490, 492. : 

91. Juilliard v. Greenman, 110 U. 
S. 421, 455, 4 SCt 122, 28 L. ed. 204; 
Jones v. Overstreet, 4 T. B. Mon. 
(Ky.) 547, 550; Symonds v. Cincin- 
nati, 14 Oh. 147, 188, 45 AmD 529. 

[a] Money imports value.—Peo. v. 
Miller, 278 Ill. 490, 116 NE 131, 1389, 
LRAI917E 797; Peo. v. Spencer, 27 
Mise. 491, 4938, 58 NYS 1127; State 
v. Hyde, 22 Wash, 551, 568, 61 P 719. 


92. Oliver v. State, 37 Ala, 134, 
138. 

93. U. S. v. Williams, 282 Fed. 
324, 325 [cit Bouvier L. D.]; Kent v. 


State, 143 Ark. 439, 220 SW 814, 816. 

94, Juilliard v. Greenman, 110 U. 
S. 421, 468, 4 SCt 122, 28 L. ed. 204 
(“Nothing can be such _ standard 
which has not intrinsic value, or 
which is subject to frequent changes 
in value. From the earliest period 
in the history of civilized nations, 
we find pieces of gold and silver used 
as money. These metals are scat- 
tered over the world in small quan- 
tities; they are’ susceptible of divi- 
sion, capable of easy impression, 
have more value in proportion to 
weight and size, and are less sub- 
ject to loss by wear and abrasion 
than any other material possessing 
these qualities’); U. S. v. Williams, 
282 Fed, 324, 325 [cit Bouvier L. D.]; 
Boddy v. Continental Inv. Co., 18 Ala, 
A. 65, 88 S 294, 295; Padgett v. Gulf- 
port Fertilizer Co. 11 Ala. A. 366, 
66 S 866, 870; Jones v. Overstreet, 
4 T, B. Mon, (Ky.) 547, 550; Repub- 
lic Acceptance Corp. v. Bennett, 220 
Mich. 249, 189 NW 901, 904; Grice v. 
Anderson, 109 S. C. 388, 96 SH 222, 
224; Young v. Pecos County, 46 Tex. 
Civ, A, 319) 101 SW 1055, 11058. 


95. Sy monds v. Cincinnati, 14 Oh. 
147, 183, 45 AmD 529. 

96. Jones v. Overstreet, 4 T. B. 
Mon. (Ky.) 547, 550. 

97. Reisfeld vy. Jacobs, 107 Misc. 
1,176 NYS 2238, 224; Vick v. Howard, 
136 Wan LOL ICSE 4657) ous CATR 


98. Vick v. Howard, supra. 

{a] “Money as currency, and not 
as medals, seems to me to have been 
well defined by Mr. Walker in ‘Money, 
Trade, and Industry’ "vase Mehiat 
which passes freely from hand to 
hand throughout the community in 
final discharge of debts and full pay- 
ment for commodities, being accepted 


equally without reference to the 
character or credit of the person 
who offers it and without the inten- 
tion of the person who receives it to 
consume it or apply it to any other 
use than in turn-.to tender it to 
others in discharge of debts or pay- 
ment for commodities.’ ” Moss v. 
FHamcock,) [1899] 424O2 B: WEL ea 6. 

[b] As depending on medium of 
circulation at the time.—‘‘We can not 
but know that money in its most 
general signification, meant a rep- 
resentive [representative] of value, 
a medium of commerce and exchange. 
In this general term, is included law- 
ful tender money, and current money, 
and that the one or the other of these 
species of money, are intended by 
certain forms and modes of expres- 
sion, according to the times and cur- 
rencies in use, and the same words 
used at different periods may eon- 
vey different ideas, as to the kind 
of money intended. During the revo- 
lutionary war, when paper money 
was the only circulating medium of 
the states, current money meant 
paper money: after that was abol- 
ished and called in, and gold and 
Silver became the currency, then cur- 
rent money meant coined money, and 
not paper.” Jones v. Overstreet, 4 
MB .4 Mon. CKsys): 15. 47,5 5.0: 

99. See supra § 2. 

1. Curcier v. Pennock, 14 Serg. & 
R. (Pa.) 51, 61.GIt may "be in metal, 
in leather, ‘or in paper; metal is the 
most proper for a common meas- 
ure’); Wills v. Allison, 4 Heisk, 
(Tenn.) 385, 392. 

2. Jacobs’ (hist. 19) Ra: Cos 40548: 

3. Colter v. State, 87 Tex. Cr, 284, 
293, 39 SW 576; Thompson vy. State, 
8p Tex) Cr lb 11 pS 28 acd SMA rO2 9: 
Jackson \v, State, 34 Tex. ©r,190, 91, 
29 SW 265; Menear yv. State, 30 Tex. 
A, 475, 476, 17 SW 1082; Otero v. 
State, 30 Tex, A. 450, 455, 17 SW 
1081; Lewis v. State, 28 Tex, A. 140, 
142, 12 SW 736. 

v. Johnson, 26 F. Cas. 
Carpentier v. Atherton, 

569; Taylor v. State, 
Tex. A. 466, 499, 16 SW 302. 

5. Woodruff v. State, 66 Miss, 298, 
809, 6 S 235. 

6 Webster D. [quot 
Cox, 44 Miss. 148, 156]. 

7. Thompson Vv. Woodruff, 7 
Coldw. (Tenn.) 401, 414. 

8. Thompson vy. ‘State, 304 Tex, Cr, 
511, 5238, 34 SW 629. 

9. Kent v. State, 1438 Ark. 439, 220 
SW 814, 816; Taylor v. State, 29 "Tex. 
A. 466, 499, i6 SW 302. 

[a] Confederate money included. 


Carter v. 


which is the lawful currency of the country; that 
which may be tendered and must be received in 
discharge of a subsisting debt;!2 the currency of 
the United States;1® the medium of payment es- 
tablished by law;14 treasury notes;'° what is coined 
or stamped by public authority, and has its determi- 
nate value fixed by governments;*® and also paper 
issued by the government, or by banks by lawful 
authority, and intended to pass and circulate as a 
circulating médium.** 

[§ 4] 3. As Not Confined to Legal Tender; Gen- 
““Money’’ 
tender coin and currency,!*® but also any other cir- 
culating medium.?® 
the element of legal tender, it has been defined as 


may mean not only legal 
As such, without considering 


or designation of value whether 


represented in the coinage or not;?° cash?! or its 


—Hendry v. Benlisa, 37 Fla. 609, 621, 
20 S 800, 34 LRA 283. 

[b] Confederate money not in- 
cluded.—McNeill v. Shaw, 62 N. CGC. 
91; Kennedy vy. Briere, 45 Tex. 30, 
309. 

10. Murphy v. Smith, 49 Ark. 37, 
39, 3 SW 891, 


11. Morris v. Edwards, 1 Oh. 189, 
204. 

12. Morris v. Edwards, supra. 

1g. Anderson v. Ewing, -3. Litt. 
(Ky.) 245, 247; Beatty v. Lalor, 15 
N. J. Eq. 108, 109; Burries v. State, 


36 Tex. Cr. 13, 16, 36 SW 164. 

14. Kent v. State, 143 Ark. 439, 
220 SW 814, 816. 

15. U. S. v. Smythe, 120 Fed. 30, 
33; Maynard v. Newman, 1 Nev. 271; 
278:° Borie vouDrott; 5 Phila, Pa.) 
366, 408. See Foquet v. Hoadley, 3 
Conn. 534, 536. 

Treasury notes as legal tender see 
Payment [30 Cye 412]. 

16 Pauley. ‘Balliudd Texsel0ndier 

17. Bartley v. State, 53 Nebr. 310, 
356, 738 NW 744 

18. See supra § 3. 

19. Bennett v. Bank of Commerce, 
etc., Co, 220 “meds: 1950:> 953% Mont- 
gomery County v. Cochran, 121 Fed. 
hy, 2d) 57 COAL261. 

20. Imperial D. [quot Re Cypress 
Election, 8 Man. 581, 595]. 

21. U. S. v. Williams, 282 Fed. 
324, 325; Peo. v. Clark, 256 Ill, 14), 
99 NE 866, 868, AnnCas1913E 214; 
Decker v. Decker, 121 Ill. 341, 348, 
12 NE 750; Hancock v. Lyon, 67 N. H. 
216, 217, 29 A 6388; Smith v. Burch, 
28 Hun; (N. Y¥.) 381,382 .feit, Byron 
v. Brandreth, L. R. 16 Eq. 475; Col- 
lins.ow.  Collinsss L. | R. W2: shaw 4b 
Beck v. McGillis, 9 Barb. (N. Y.). 35,. 
60; Mann v. Mann, 14 Johns. (N. Y.) 
1, 12, 7 AmD 416; In re Price, 169 
Pa. 294, 299, 32 A 455; Jacobs’ Hst.; 
140 Pa. 268, 274, 21 A 318, 23 AmSR 
230,11 WORA, tLZt) Sniithy ves Damise 
1’ Grant (Pas)eld8)s2Carnic (st aes 
Pa. Co. 643, 645; Thompson vy. Wood- 
ruff, 7 Coldw. (Tenn.) 401, 414; Sar- 
geant v. Leland, 2 Vt. 277, 280. See 
State v. Hill, 47 Nebr. 456, 537, 66 
NW 541; Colter v. State, 37 Tex. Cr. 
284, 293, 39 SW 576; Dillard v. Dil- 
lard, 97 Va. 434, 439, 34 SE 60 [cit 
Dabney v. Cottrell, 9 Gratt. (50 Va.) 
STZ ABTS ' 

[a] Distinguished from ‘‘cash.”’—_ 
“Money” is a broader and more 
generic term than ‘cash.’ McGov- 
ern y. U. S., 272 Fed. 262; 263. See 
Cash 1 Ged. pe2 0: . 

“Cash note” and “money” distin- 
guished see Cash Note 11 C. J. p 23 
note 52 [a]. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


equivalent used as a circulating 


rency;*° the eireulating medium ;*4 the common me- 
dium of exchange in a civilized nation;?> the repre- 
sentative of commodities of all kinds, of lands, and 
of everything that can be transferred in commerce ;”° 
the universal medium or common standard by com- 


parison with which the yalue of- 
may be ascertained.?* 


represent property, 


20. Peo. v. Clark, 256 I11. 
NE 866, 868, AnnCas1913E 214; Han- 
eock vy. Lyon, 67 N. H. 216, 217, 29 
A 638, 

23. Montgomery County v. Coch- 
Fane tolw Med. 1%" 207.57. CCA. 261; 
Shackleford v. Cunningham, Al Aleve 
203, 205; State v. Hill, 47 Nebr. 456, 
538, 66 NW 541; State v. McFetridge, 
84 Wis. 473, 513, 54 NW 1, 998, 20 


LRA 223. 
24. Black L. D. 
25. U. S. v. Williams, 282 Fed. 


324, 325 [cit Bouvier L. D.]. 


26. Paul v. Ball, 31 Tex. 10, 16. 
or, Wills v. Allison, “4  Heisk. 
(Renn-) 2385, - 392. 4[cit . Piekard v. 


Bankes, 13 East 20, 104 Reprint 273]. 

28. See supra §) ue 

29. Hopson v. Fountain, 5 Humphr, 
(Tenn.) 140, 141. 

30. Hendry v. Benlisa, 37 Fla. 609, 
621, 20 S 800, 34 LRA 983; Crutch- 
field v. Robins, 5 Humphr. (Tenn.) 
15, 17, 42 AmD 417 [quot Burford 
Vv. Memphis Bulletin, Co.,, 9 -Heisk. 
(Tenn.) 691, 694 (“Whether it be 
the iron of the Spartans, the cowry 
of the African, the gold and silver 
of the World, or the paper of ‘mod- 
ern Europe and America”’)]. To like 
effect Reisfeld v. Jacobs, 107 Misc. 1, 
176 NYS 223, 224. 

31. Whiteman vv. Childress, 6 
Humphr. (Tenn.) 303, 306. 

32. Wharton L. Lex. [quot Borie 
y. Trott, 5 Phila. (Pa.) 366, 403]. 

83. Imperial D. [quot Re Cypress 
Election, 8 Man. 581, 595]. See Chi- 
cago Cottage Organ Co. v. Rishforth, 
foeOn Cir. «Cb. N.woretb,, 46s 

34 Kennedy v. Briere, 45 Tex. 305, 
309. To like effect McGovern v. U. S., 
272 Fed. 262, 263; State v. Downs, 
148 Ind, 324, 327, 47 NE 670; State v. 
Hill, 47 Nebr. 456, 538, 66 NW 541; 
State v. McFetridge, 84 Wis. 473, 513, 


54 NW 1, 998, 20 LRA 223. 
[a] Any matter, whether metal, 
paper, beads, shell, etc., which has 


currency as a medium in commerce. 
Borie: v. ‘Trott, 5 Phila. (Pa.), 366, 


403. 

35. State v. Hill, 47 Nebr. 456, 538, 
66 NW 541; State v. McFetridge, 84 
Wis. 473, 5138, 54 NW J, 998, 20 LRA 
223 [quot State v. Hill, 47 Nebr. 456, 
537, 66 NW 541]. To like effect State 


Vv. ‘Quackenbush, 98 Minn, 515, 108 
NW 953, 955. 

36. Maynard v. Newman, 1 Nev. 
271, 278. 

37. Maynard vy. Newman, supra, 

838. Armstrong v. Hemstreet, 22 
Ont. 336, 340. 


39. Imperial D. [quot Armstrong 


As a generic term,?8 em- 
bracing according to the subject matter of the dis- 
course or writing every species of coin or cur- 
rency ;?° everything which by consent is made to 
and passes as such currently 
from hand to hand;*° circulating medium of every 
description recognized by common consent as a 
representative of value in effecting exchanges of 
property or payment of debts;*! any matter which 
has currency as a medium in commerce;*? that which 
may be given in exchange for commodities.?? 
general and popular use and understanding it has 
a broad meaning and imports any current token, 
bank note, or other circulating medium in general 
use as the measure and representative of values 
which serves the purpose of coin in its absence 
or in connection with it;?4 and includes whatever 
is lawfully and actually current in commercial 


14, 99!v. Hemstreet, 


MONEY 


medium 52? cur- 


all merchandise | value for other 


coin.®® 


In 


of value.*? 


‘¢money,’’ 


metals4=" coins? 


22 Ont. 336, 340; Re 
Cypress Election, 8 Man. 581, 595]. 
40. Johnson v. State, 167 Ala. 82, 
52. SS. 652, 140 AmSR  19;°".Cook Vv. 
State, 130 Ark. 90, 95, 196 SW 922 
(“A ‘dollar’ is of the volume of 
money, and is by law made a money 
unit of the value of one hundred 
eents. ‘Two dollars,’ therefore, could 
only mean a specific sum of money, 
or money, the value of which is fixed 


by law, and requires no _ proof’); 
State v. Downs, 148 Ind. 324, 327, 47 
NE 670. 

41. U. S. v. Beebe, 122 Fed. 762, 


767, 58 CCA 562; Taylor v. Robinson, 
34 Fed. 678, 681 [quot State v. Mc- 
Fetridge, 84 Wis. 473, 514, 54 NW 1, 
998, 20 LRA 223]; Hendry v. Ben- 
lisa, 37 Fla. 609, 20 S 800, 34 LRA 
283; State v. Downs, 148 Ind, 324, 
47 NE 670; State v. Boomer, 103 Iowa 
106, 72. NW 424; State v. Hill, 47 
Nebr. 456, 66 NW 541; Morris v. Ed- 
wards, 1 Oh. 189; Allibone v. Ames, 
QOS Dal 4 ucS 4190S INI LOO) So EECA 
585; Miller v. McKinney, 5 Lea 
(Tenn.) 93; Binford v. Memphis Bul- 
letin™ Co.,7 10 -Feisk:” (Tenn) .358),) 9 
Heisk. 691; Wood v. Cooper, 2 Heisk. 
(Tenn.) 441; Coffin v. Hill, 1 Heisk. 
(Tenn.) 385; McDowell v. Keller, 4 
Coldw. .(Tenn.) 258; Whiteman  v. 
Childress, 6 Humphr. (Tenn.) 303; 
Hopson v. Fountain, 5 Humphr. 
(Tenn.) 140; Graham v. State, 5 
Humphr. (Tenn.) 40; Crutchfield v. 
Robins, 5 Humphr. (Tenn.) 15, 42 
AmD 417; State v. McFetridge, 84 
Wis. 473, 54 NW 1, 998, 20 LRA 223; 
Re St. Boniface Election, 8 Man. 
474 


42. Bennett v. Bank of Commerce, 
etc., Co., 220 Fed. 950, 958; Mont- 
gomery County v. Cochran, 121 Fed. 
17, 215.57 .CCA> 261, [cit State’ v. Mc- 
Fetridge, 84 Wis. 478, 54 NW 1, 998, 
20 LRA 223]. 

43. Peo.~v. Clark, 256 Ill. 14, 99 
NE 866, 868, AnnCas1913E 214; Claw- 
son v. State, 129 Wis. 650, 109 NW 
578, 579, 116 AmSR 972; 9 AnnCas 
966; State v. McFetridge, 84 Wis. 4738, 
54 NW 1, 16, 20 LRA 223. See also 
cases passim this section. 

“Doubtless the word ‘money’ is 
often used as applicable to other 
media of exchange than_ coin.” 
Woodruff v. Mississippi, 162 U. S. 
291, 300, 16 SCt 820, 40 L. ed. 973. 

[a] “A dollar bill is money.” 
Peo. Me Christy, 302 Ill. 348, 345, 134 

Thee 


NE 
44. Johnson vy. State, 167 Ala. 82, 
Oe evoe eso = Ams 19° Cook Vv, 


State, 130 Ark. 90, 95, 196 SW 922; 


[§ 5] 4., As Confined to Metallic Coin. 
in its generic sense, is not confined to 
coin,** in its strict, technical sense, it means coined 
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transactions as the equivalent of legal tender coin 
and curreney;*°> anything which by law, usage, or 
common consent becomes a general medium by which 
the value of other commodities is measured and 
denominated ;°° anything which passes current as 
the common medium of exchange and measure of 


articles, whether it is the bills of 


private or incorporated banks, or government bills 
of credit;°7 any equivalent or circulating medium 
readily used for the exchange of surplus goods or 
services ;°8 notes of hand, letters of credit, accepted 
bills on mercantile firms, ete., all representing 
The word may be employed to designate 
the whole volume of the medium of exchange, re- 
gardless of its character or denomination,*® recog- 
nized by the custom of merchants and the laws of 
the country, just as land designates all real es- 
tate;*t and it may also mean any other circulating 
medium, or any instruments or tokens in general 
use in the commercial world as the representatives 


While 


legal tender coin;** metallic coin* 


State v. Downs, 148 Ind. 324, 327, 
47 NE 670; Kennedy vy. Briere, 45 
Tex. 305, 309. 

45. U. S. v. Johnson, 26 F. Cas. 
No. 15,483; Tazewell County  v. 
Davenport, 400 TI s21975 911995" (Pryor we 
Com., 2 Dana (Ky.) 298; Carter ‘v. 
Cox, 44 Miss, 148, 156 [quot Web- 
ster D.]; Maynard v. Newman, 1 
Nev. 271, 278; White v. Richmond, 
U6, ORS (5) Sue JACODSBISt.a Ope aor 
40, 48; Colter v. State, 37 Tex. Cr. 
284, 298, 39 SW 576; Menear v. State, 
300 Tex” Al 475," 406; (LT “Siw “LOS2e 
Otero v. State, 30 Tex. A. 450, 455, 
17 SW 1081; Klauber v. Biggerstaff, 
47 Wis. 551, 561, 3 NW 357, 32 AmR 
773; Re Cypress Hlection, 8 Man, 581, 
595 [quot Imperial D.]; Gore Bank v. 
Hodee<2 30. Ce CP 8098366. 

Distinguished from “coin” 
Coin 11 C. J. p 956 notes 47-53. 

46. Montgomery County v. Coch- 
Tan LUZ 1 7 Bedyy 17 Al wots CCC Ama Gs 
Bartley v. State, 53 Nebr. 310, 356, 
73 NW 744; State v. Hill, 47 Nebr. 
456, 538, 66 NW 541; Thompson v. 

357 Dexs (Crit bil (5255 esa ONE 
629; Jackson v. State, 34 Tex. Cr. 
90, 91, 29 SW 265; Taylor v. State, 
29 Tex. A. 466, 499; Lewis v. State, 
28 Tex. A. 140, 142, 12 SW 736; State 
v. McFetridge, 84 Wis, 478, 513, 54 
NW 1, 998, 20 LRA 223. 

[a] “In the usual acceptation of 
the term, money, and the sense in 
which it is commonly and universally 
understood and used .. . includes gold, 
silver, nickel and copper coins, cur- 
rency of the United States and bank 
notes and in fact every species of 
the representative of values, which 
is used as a circulating medium, by 
the authority of the laws of. the 
United States.” Stephens v. Com.,, 
188 Ky. 824, 827, 224 SW 364. 

[b] “Money and current money of 
the United States, means and in- 
cludes gold, silver, copper or other 
coin, bank bills, government notes, 
or other circulative medium current 
as money.” Ferrell v. State, 68 Tex. 
Cr. 487, 493, 152 SW 901. 

{[c] “At pregent the money in cir- 
culation in the United States consists 
of gold coin, gold certificates, stand- 
ard silver dollars, silver certificates, 
subsidiary silver coin, minor coin, 
United States notes, treasury notes, 
federal-reserve notes, federal-reserve 
bank notes, and national-bank notes,” 
State v. Elliott, 110 Kan. 40, 41, 202 
P 847. 

47. Block v. State, 44 Tex. 620, 
622; Taylor v. State, 29 Tex, A, 466, 
499, 16 SW 302. 


see 
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of all descriptions 


real®?. or personal.®* Sometimes 


whole personal estate, and often the proceeds of 
The term designates not only a class or 


realty.®* 


used as money;*® 
metal ;#° gold,®® silver,®+ or copper,®? upon which the 
government stamp has been impressed®* to indicate 
its value’ and which is used as the medium of 
commerce®® or as a circulating medium of ex- 
change;°* a piece of metal stamped and issued by 
the state as a medium of exchange.’ 

[§ 6] C. As Wealth, Property, Estate, or Income. 
In a wide sense, the word may mean ‘‘wealth.’’>* 
It is frequently employed as synonymous with, or 
meaning, ‘‘property,’’®® ‘‘estate,’’®° including, when 
the context so indicates, any kind of property,®* 


MONEY 


stamped 


it ineludes the 


genus of property, but includes therein every kind 


48. Taylor v. State, supra. 

49. Imperial D. [quot Re Cypress 
Election, 8 Man. 581, 595]; Webster 
D. [quot Carter v. Cox, 44 Miss. 148, 
156]; U. S. v. Beebe, 122 Fed. 762, 
767, 58 CCA 562; Jacobs’ Hst., 9 Pa. 
Co. 40, 48. 

50. U. S. v. Williams, 282 Fed. 
324, 325; Johnson v. State, 167 Ala. 
82, 52 S 652, 140 AmSR 19; Cook v. 
State, 130 Ark. 90, 95, 196 SW 922; 
Carpentier v. Atherton, 25 Cal. 564, 
569; Tazewell County v. Davenport, 
40 Ill. 197, 199; State v. Downs, 148 
Ind. 324, 327, 47 NE 670; Pohlman 
v. Pohlman, 150 Ky. 679, 150 SW 
Ropes 0se Pryor. v. Com, 72 Wana 
(Ky.) 298; Carter v. Cox, 44 Miss. 
148, 156 [quot Webster D.]; Beatty 
VWasealorelh Nv I. mde 10st 109s yVehnave 
vy. Richmond, 16 Oh. 5, 8; Collett v. 
Springfield Say. Soc, 13, Oh, Cir. Ct. 
Lot ee Sse Oh. (Cit, Dec. wil4o. Ken- 
nedy v. Briere, 45 Tex. 305, 309; Re 
Cypress Election, 8 Man. 581, 595 
{quot Imperial D.]. See Gregory v. 
Morris, 96 U. S. 619, 625, 24 L. ed. 


740. 

51. U.S. v. Williams, 282 Fed. 324, 
325; Johnson v. State, 167 Ala. 82, 
52 S 652, 140 AmSR 19; Cook v. State, 
TO ATKa OO, 190. L9G SW) O22 Can 
pentier vy. Atherton, 25 Cal. 564, 569; 
Tazewell County v. Davenport, 40 
Ill. 197, 199; State v. Downs, 148 Ind. 
324, 327, 47 NE 670; Pryor v. Com., 
Pe Danaecay.)) 2980, Carter ve Cox, 
44 Miss. 148, 156 [quot Webster D.]; 
Beatty- v. Lalor, 15 N. J. Eq. 108, 
109; White v. Richmond, 16 Oh. 5, 
8; Collett v. Springfield Sav. Soc., 13 
Ob Cirs.CG7 131, 138. Oh. Cin Wee: 
146; Kennedy v. Briere, 45 Tex, 305, 
309; Re Cypress Election, 8 Man. 581, 
595 [quot Imperial D.]. 

52. Webster D. [quot Carter vy. 
Cox, 44 Miss. 148, 156]. 

53. Imperial D. [quot Re Cypress 
Election, 8 Man. 581, 595]; Johnson 
v. State; 167 Ala, 82, 52 S 652, 140 
AmSR 19; Cook v. State, 130 Ark, 90, 
95, 196 SW 922; State v. Downs, 148 
Ind. 324, 327, 47 NE 670. 

[a] A promise to pay in “Ala- 
bama money” is in legal effect an 
undertaking to pay in gold or silver. 
Carlisle v. Davis, 7 Ala. 42, 45. 

64. Johnson v. State, 167 Ala. 82, 
52 S 652, 140 AmSR 19; Cook v. 
State, 130 Ark. 90, 95, 196 SW 922. 

55. Imperial D, [quot Re Cypress 
Election, 8 Man. 581, 595]; Webster 
D. [quot Carter v. Cox, 44 Miss. 148, 
156]; Kennedy v. Briere, 45 Tex, 305, 
309. 

56. Pohlman vy. Pohlman, 150 Ky. 
679, 150 SW 829, 830. ; 

57. Grice v. Anderson, 109 S. C. 
388, 96 SH 222, 224. 

58. Grice v. Anderson, supra; Im- 
perial D. [quot Re Cypress Election, 


8 Man, 581, 595]; Paul v, Ball, 31 
Tex? a105 1:6, 
59,0.0nrewMiller, 48) Cal. 165,710), 


22 AmR 422 [cit 2 Redfield Wills 
437]; Jacobs’ Hst., 9 Pa. Co, 40, 48. 
[a] The satisfaction of an exe. 


ention is a payment of the debt in 
money, although land is taken on the 
execution, and accepted in satisfac- 
tion at its value. Randall v. Rich, 
11 Mass. 494, 498. 

[b] Distinguished from “prop- 
erty.’—Alexander y. Miller, 7 Heisk. 
(Tenn.) 65, 76. 

60. In re Miller, 48 Cal. 165, 175, 
22 AmR 422; Decker v. Decker, 121 
Ill, 341, 348, 12 NE 750;. Jacobs’ 
Hist,;.:9 Pas.Co. 40, 48%-Paul v, Ball, 


3b) Tex £0, 2164 Dillard vy. Dillard, 
97 Va. 434, 438, 34 SE 60. 
61. Levy’s HEst., 161 Pa. 189, 194, 


28 A 1068 [cit Metz v. Metz, 7 Pa. 
Dist, 194, 195];" Jacobs’ Hst., 140 Pa. 
268, 274, 21 A 318, 23 AmSR 230, 
11 LRA 767; Strawbridge’s Hst., 
Pa. Dist. 692,18) Pa. Co, 485.486. 

62. In re Miller, 48 Cal, 165, 171, 
22 AmR 422; Levy’s Hst., 161 Pa. 189, 
194, 28 A 1068; Strawbridge’s Est., 
5) Pa. Dist., 692,. 18 Pa. Co.7485,. 486; 
Prison Assoc. v. .Russell, -103 Va. 
563, 49 SE 966, 968. 

63. In re Miller, 48 Cal. 165, 171, 
22 AmR 422; Strawbridge’s Hst., 5 
Pa. Dist. 692, 18 Pa. Co. 485, 486. 

[a] Ground rents included, 
Strawbridge’s Est., 5 Pa. Dist. 
18 Pa. Co. 485, 486. 

{[b] Money as chattel.—‘‘Money is, 
in all things, a chattel, and subject 
to the law which governs other chat- 
tels, except so far as it has the 
peculiar attribute of money in carry- 
ing its title by delivery from hand 
to hand, and that exception is only 
made on grounds of public policy 
for the protection of those who take 
it as money.” In re Ketchum, 1 Fed. 
815, 829, 

64. Dillard v. Dillard, 97 Va. 434, 


692, 


438, 34 SH 60 [cit In re Miller, 48 
Cal. 165, 22 AmR 422; Dabney v. 


Cottrell, 9 (Gratt2 (50 Was) 872s! 
Jarman Wills pp 724-732]. 

65. State v. White, 12 Wash. 417, 
420, 41 P 182. 

66. Sweet v. Burnett, 136 N. Y. 
204, 210, 82 NE 628; Widener vy, 
Bees lS sPanwout coos, oma a tL, 

67. Ellicott v. Ellicott, 90 Md. 321, 
328, 45 A 183, 48 LRA 58, 

68. Levy’s Est.,. 161 Pa, 189, 194, 
28 A 1068. 

Ross v. Burlington Bank, 1 
(Vt.) 43, 49, 15 AmD 664. 

7O. UsS.-v.. Johnson, 26 1. Cas. 
15,483; Noble v. State, 59 Ala. 
73, 80; Tazewell County v, Daven- 
port, 40 Tils197, 199: Pryor va. Com, 
2 Dana (Ky.) 298; Carter v. Cox, 44 
Miss. 148, 157; Beatty v. Lalor, 15 
N. J. Hq.) 108,.:109" Judah wv. arris, 
19 .Johns,.9 CN. Yi.) al44 425 hap 
man v. Wellington First Nat. Bank, 
56 Oh, St. 310, 318, 47 ND 564; Col- 
lett v. Springfield Sav. Soe, 13 Oh. 
Cir Ct. 13, 138 7Oh.. Cin Dec. 6: 
Wills v. Allison, 4 Heisk, (Tenn.) 
385, 392 (‘ ‘Money,’ said Sir William 
Blackstone, ‘is the universal medium 
or common standard, by comparison 
with which the value of all merchan- 
dise may be ascertained; or it is a 


or species of that class.*° But a construction broad 
enough to give it a meaning which includes real 
estate can only be sustained where the intention is 
so clear and plain as to be in effect compulsory.®¢ 
The term is sometimes used as the equivalent of 
income ;*? but it can never have that effect when the 
text of the instrument clearly shows that it was 
not so intended.®® 

[§ 7] D. Particular Matters or Things Included 
or Excluded. Included. According to the intent or 
context it may include or mean bank bills,°® bank 
notes,?° bank stock,’! bonds,’? certificates of de- 
posit,’? checks,’* a credit,”° a debt, whether due by 
bond or otherwise,7® deposits in bank,’’ foreign 
coin and foreign bank notes,’® funds due on notes,‘® 


sign which represents the value of 
all commodities.’ 1 Bl. Comm. 276; 
Sto. on,Con;, §-1118... And so itvis 
defined by Lord HEllenborough in 
Pickard v. Bankes, 13 Hast 20, 104 
Reprint 273 and by Chancellor Kent 
in Mann vy. Mann, 1 Johns. Ch. (N. 
Y.) 231, to be cash, that is gold and 
silver, or the lawful circulating me- 
dium of the country—including bank- 
notes, when they are known and ap- 
proved of and used in the market 
as cash”); Dillard v, Dillard, 97 Va. 
434, 438, 34 SE 60; Dabney v. Cot- 
trell, 9° Gratt. °(50;~ Va.) “572, Foros 
Klauber v. Biggerstaff, 47 Wis. 551, 


557, 3 NW 357, 32 AmR 773; State 
v. Kube, 20 Wis. 217, 227, 91: AmD 
390; Miller v. Race; 1 Burr. 452, 


457, 97 Reprint 398; Re Cypress Elec- 
tion, 8 Man. 581, 595; Armstrong y. 
Hemstreet, 22 Ont. 336, 340. : 

“Bank notes lawfully issued and 
actually current at par in lieu of coin 
are treated as money, because flow- 
ing as such through the channels of 
trade and commerce without ques- 
tion.’ Woodruff v. Mississippi, 162 
Le S. 291, 300, 16 SCt 820, 40 L, ed. 
{6X 

[a] Bank notes are public tokens 
as much so as weights and measures 
or the alnager’s seal. In practice, 
they represent the coin of our coun- 
try, and pass currently as money, 
State v. Patillo, 11 N. C. 348, 349. 


71, Fulkeron:sv. Chitty.05.0" Ne: 
244, 245. 
72... Kulkeron. _v,, Chitty,  -supra- 


Smith’s Hst..19' Pa. Co. -5167 Paul av. 
Ball,” 31° Tex, 10,. 162--See, State iv 
Griswold, 73 Conn. 95, 98, 46 A 829; 
Walton v. State, 14 Tex. 381. 

7S. Bennett v. Bank of Commerce, 
etc., Co., 220 Fed. 950, 953; Montgom- 
ery County v. Cochran, 121 Fed. 17, 
21, 57 CCA 261, 

74 Bennett v, Bank of Commerce, 
ete.,. €o., 220 Bed... 950, 958° “Mont- 
gomery County v. Cochran, 121 Fed. 
1, Jie BOCAS Og OF 

75. Pullman State Bank y. Man- 
ring, 18 Wash. 250, 254, 51 P 464; 
Dawson vy. Gaskin, 2 Keen 14, 15 Eng 
Ch 14, 48 Reprint 538. 

76. Skinner v. Moore, 19 N. C. 138, 
153, 30 AmD 155. See Sargeant vy, 
Leland, 2 Vt. 277, 280; Dillard v. 
Dillard, 97 Va. 434, 438, 34 SE 60. 

77. Gray v. Boston St. Comrs., 138 
Mass. 414, 415; Beatty v. Lalor, 15 
N. J. Eq. 108, 109; Beck v. McGillis, 
9 Barb: SCN. Yi.) “3b; vo9" felt Mammy. 
Mann, lt Johns: “Ch. (GNi2 Ys) | 2edas 
Chapman v. Wellington First Nat. 
Bank, 56 Oh. 310, 318, 47 NE 54; Col- 
lett v. Springfield Sav. Soc., 13 Oh. 
Cir: Cty, 134,133, 5% Oh Cir Decl 4er 
Dillard v. Dillard, 97 Va. 434, 438, 
34 SE 60; Dabney v. Cottrell, 9 Gratt. 
(50 Va.) 572, 579; Manning y. Pur- 
cell, 7 De G. M. & G.'55, 67, 56 EngCh 
42, 44 Reprint 21. : 


78. Reisfeld v. Jacobs, 107 Misc. 
1, LGN S: 228, 224) 
79. Morton. ive  Perry,, di “Metey 


(Mass.) 446, 449. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


mortgages,®° officer’s fees and sheriff’s poundage,®? 
profits,*? promissory notes,** railroad stock not spe- 
cifically disposed of,°* ready cash at eall,8> seeuri- 


ties,8* table fees or drinks.§* 


Excluded. On the other hand it may not inelude 
or mean bank notes,®® bills of exchange,®® bonds, 
certificates of deposit,®! checks,9? choses in action,? 
gold in bars,°* government stock,®® liberty bonds,** 
money loaned or due on_ notes,°? 
notes,®® produce,! railroad bonds,? securities,® shares 
in the capital stock of corporations,* surplus and 


undivided profits.® 


[§ 8] BE. Phrases°—1. Money Bill. 


ing a direct tax on the people.’ 
[§ 9] 2. Money Broker.® 


Apa Sales L. Dex. eee. 
Dabney v. Cottrell, 9 Gratt. (50 Va.) 
hz; 579: 

81. Slade v. Hawley, 13 M. & W. 
757, 764, 153 Reprint 318. 


€2, Collett v. Springfield Sav. Soc., 


oO Cit mCte Lola oS di rOl. six, 
Dec. 146. 

ge. Iiich v. Werling, 151 Tl. A. 
340. 

[a] “Promissory note” distin- 
guished.—“‘The differences in the 


above cases between ‘allegata and 
probata’ were not as marked or as 
substantial as is the difference in 
this case between ‘money* and ‘a 
promissory noie.’ They are two dis- 
tinct things, each having its well 
known meaning and name in the 
parlance of the people as well as in 
the law. An action for ‘money’ 
would not permit of a recovery for 


a note, without amendment.” State 
v. Gibson, 169 N. C. 318, 322, 85 SE 7. 
84. Jenkins v. Fowler, 63 N. H. 
244, 246: 
85. Smith Vv. Burch, 28 Hun (N. 
ae Bou looce 
Chast ley Vie eriniminedins Tl cA 
Bree "581; Matter of Stone, 15 Misc. 


317, 320, 87 NYS 583; Paul v. Ball, 
3i Tex, 10, 16. 


87. Stone v. State, 3 Tex. A. 675, 
676. 
$3. U. S. v. Wells, 28 F. Cas. No. 


16,661; 22 Cranch. C. iC, 1435 "State sv: 
Hoke, SAeIindmealton ao: Cher Boyd Vie 
Olvey, 82 Ind, 294; Hamilton v. State, 


60 Ind. 1938, 28 AmR dels s eryor’ vy. 
Com., 2 Dana yp Ya) 298; Hevener 
Vv. Kerr, Ae NPs aos; 59; Dowdle 
Vv. Corpening, 32uN. Cs 58, 60; State 


ieerdiinien = ¢ oNS (Couey D's Johnson v. 
State, 11 Oh. St. 324, 325sn Lurner vi 
State, 1 Oh. St. 422, 426; Lange v. 
. Kohne, 28 SOc GO Gin HETale 
Wr State, $2 Tex: 171 2172. Lewis’. v. 
State, 28 .Tex. Cr. 140, 142, 12 
SW 736; Ross v. Burlington Bank, 
1 Aik, (Vt.) 48, 49, 15 AmD 664. 

eo Ur: Si Health, "ete. Ins:-Co..xv. 
Clark, 41 Ind. A. 345, 83 NE 760, 762. 

90. Hanccck v. Lyon, 67 N. H. 216, 


217, 29 A 638; Mann vy. Mann, il 
Johns, Ch. GNe Y.) 231, 236. 
91, State v.. Hill, (47 Nebr. °456, 


552, 66 NW 541. 

92. Griffen v. Train, 40 Misc. 290, 
296, 81 NYS 977; Lytle v. Etherly, 10 
Yerg. (Tenn.) 389, 3938; State v. Mc- 
Fetridge, 84 Wis. 473, 54 NW 1, 16, 
20: LRA 223. 

93. Hancock v. Lyon, 67 N. H. 216, 
217, 29 A 638; Dillard v. Dillard, 97 
Va. 434, 488, 34 SE 60; Dabney v. 
Cottrell, 9 Gratt. (50 Va.) 572.0009. 

94. Wilson v. Morgan, 27 N. Y. 
Super. 58, 72. 

95. Montgomery County v. Coch- 
ran, 121 Fed. 17, 21, 57 CCA’ 261 [cit 
State v. McFetridge, 84 Wis. 473, 54 
NW 1, 998, 20 LRA 223]; Com. v. 
Howe, 132 Mass. 250, 258; Dabney Vv. 
Cottrell, 9 Gratt. (50 Va.) 572, 679% 
Lowe v. Thomas, 5 De G. M. & G 
315) 317, 27 EngL&Eq 238, 54 EngCh 
251, 43 Reprint 891; Ommanney Vv. 
Butcher, Turn. & R. 260, 272, 12 Eng 
Ch 260, 37 Reprint 1098; Hotham v. 
Sutton, 15 Ves, Jr, 319, 327, 33 Re- 


A money changer; one 
who lends to or raises money for others.® 


MONEY 


[§ 10] 3. Money Changer. 
in money or exchanges.!° 
[§ 11] 4. Money Demand.1! 
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A broker who deals 


A demand for a 


fixed amount of money, contradistinguished from 


damages;!? any 


mortgages,°° 
of money.*4 


demand arising out of contract, 


express or implied, which from its nature may en- 
able a litigant to make affidavit that the amount 
sued for is actually due;!* a demand arising out of 
contract where the relief demanded is a recovery 


[§ 12] 5. Money in Hand. Money which is sub- 


ject to one’s control;1° ready money.?® 


A bill impos- 


print 774. 

96. Anderson vy. U. S., 282 Fed. 
258, 260. 

S77. 


Hancock y. Lyon, 67 N. H. 216, 
217, 29 A 638. 

98. Hancock y. Lyon, supra; Mann 
Ve Mann. tl Johns< Chi .GN..¥.), 231, 
236; State v. Patillo, 11 N. C. 348, 
349; Dabney v. Cottrell, 9 Gratt. (50 
Va.) .572, 579; State v. McK etridge, 
84 Wis. 473, 514, 54 NW 1, 998, 20 
LRA 223. 

99. In re Gray, 170 Fed. 638, 643 
(“From a careful reading of the 
terms of the contract above quoted, 
it appears clear that it was not the 
intention of the parties that the title 
to the goods should pass upon the 
delivery of the notes referred to, but 
that the term ‘money’ was used in 
contradistinction to the term ‘notes,’ 
the latter being but evidence of in- 
debtedness, and that, when it was 
provided that title .should not pass 
‘until my or our indebtedness to you 
shall have been paid in money,’ the 


term ‘money’ was not intended to 
include notes’). a 
[a] Note “payable in legal ten- 


der money” adds no meaning to the 
note that would not have been given 
it if these words had been omitted. 
North Western Nat, Bank y. Jarvis, 
2 Man, 53, 56. 

1. Colson v. State, 7 Blackf. (Ind.) 
590, 592. 


2. Michigan’ Cent. R. Co. v. Har- 
sha, 134 Fed. 217, 221, 67 CCA 145. 

3, Dillard v.. Dillard, 97 Va. 434, 
#85, 34 SE 60. 

Graydon v. Graydon, 23 N. J. 
Bo “929, 231. 

5. Chapman v. Wellington First 
Nate Bank, 06° Oh. “St. 310, sis) 747 
NE 54. 

6. Bills of exchange see Bills and 


Notes § 4 et seq. 

“Bill” defined see 7 C. J. p 1178. 

7. In re Opinion of Tysticbs, 126 
Mass. 547, 549. See In re Opinion 
of Justices, 126 Mass. 557, 590 

[a] A bill for raising revenue 
was technically called a “money bill” 
at common law. Northern Counties 
Inv. Trust v. Sears, 30 Or. 388, 403, 
41 P 931, 35 LRA 188. 
ste “Broker” defined see Brokers 
9. Bouvier L. D. 

10. Webster D. [quot Hinckley v. 
Belleville, 43 Ill. 183, 184 (“The buy- 
ing and selling of uncurrent funds, 
and the exchanging of one kind of 
money for another, are equally the 
practice of the money-changer and 
the banker’’)] 


1l. “Demand” defined see 18 C. J. 
p 478. 
12. Bouvier L. D. See Mager v. 


Canadian Tin Plate Decorating Co., 
7 Ont. L. 25, 2 OntWR 1114; Allen v. 
Fairfax Cheese Con 2LrOnt, oS ite= 
garie v. Canada, etc., Co., 11 Ont. Er, 
512; Gowanlock vy. Mans, 9 Ont. 
270; Boyd v. Haynes, 5 Ont. Pr. 
Northern R. Co. Vv. Juister, 4 Ont. 
120; Bank of Toronto v. Burton, 4 
Ont. Pr. 56; Hope v. Ferris, 30 U. C. 
(Gre d enetwde Inglis Vv. Wellington Hotel 
Cor uo UU. C. Co Psst, Kelly vaso 


[§ 13] 6. Money Judgment.!’ 
judges the payment of a sum of money, as distin- 
guished from one directing an act to be done or 
property to be restored or transferred;!® a legal 


One which ad- 


lated Risk, etc., H.. Insy Co,,, 26 5U-n Co 


C. P. 299; Kavanagh vy. Kingston, 39 
Ui Cul QueBi-415; "Coleus Montreal 
Bank, 39. U.)C. Qs BB, “545 /Hamiliton: 


Bank vy. Western Assur. Co., 38 U. C. 


Q. B. 609; Soules v. Soules, 35 U. C. 
(ay 18% 334; McKenzie v. Harris, 10 
CanLJ 213; Westlake v. Abbott, 4 
CanLJ 46. 


Ps cinched defined see 17 C. J. p 

13. Mills v. Long, 58 Ala. 458, 460. 

a] Is more comprehensive than 
“debt.-—-The term “money demand” 
is much more comprehensive than 
“debt,” and includes all rightful 
claims, Whether founded upon con- 
tract, tort, or penalties given by stat- 
ute. Dittman’ “Boot, vetc:; Cone. 
Mixon, 120 Ala. 206, 210, 24 S 847. 

“Mebt” defined see 17 C. J. p 1871. 

14. Roberts v. Nodwift, 8 Ind. 339, 
341; Brock v. Parker, 5 Ind. 538. 

15.. English L. D. 

[a] “Money in the hands of an 
attorney-at-law, sheriff, or other offi- 
cer” in a statute relating to attach- 


ment. Pruitt v. Armstrong, 56 Ala. 
306, 309. 
16. Parker v. Marchant, 12 L. J. 


Ch., 385, 387% 

[a] “Noneys in hand,” as used by 
a testator in bequeathing all his 
moneys on hand, includes a cash bal- 
ance in the hands of his bankers, 
although it carries interest, but does 
not include money out on securities. 
Vaisey v. Reynolds, 5 Russ. 12, 5 
EneCh) 112) 8°38)" Reprint, 981. See 
Parker Aig Marchant, 12M Jie aco; 


387 
“Judgment” defined see Judg- 
ments § 1. 

18. Biack L. D. See Bowser Fur- 
niture Co. v. Johnson, 117 Ark. 496, 
175 SW 516, 517; Pendleton v. Cline, 
85 Cal. 142, 24 Pp 659, 660; Goldberg 
v. Harney, 122 SAS 106, 109; Maret 
v. Sanders, 141 Ky. 366, 132 SW 552; 
Robinson y. Corsicana Cotton Fac- 
tory, 126 Ky. 75, 102 SW 869, 870. 

[a] The term “money judgment” 
includes a decree allowing a certain 
sum to a commissioner in partition 
for services and expenses. Cortez v. 
San Francisco Super. Ct., 86 Cal. 274, 
24) PeO td 2 Ama Shoes a. 

[b] A ‘“juagment for the recovery 
of money” or “money judgment” is 
one “which adjudges a defendant 
either as an individual or inh a rep- 
resentative capacity absolutely liable’ 
to pay a sum certain to the plain- 
tiff, and awards execution therefor, 
and which may be fully satisfied by 
the defendant paying into court the 
amount adjudged, with interest and 
costs;”” and the fact that the judg- 
ment does not involve the personal 
liability of defendant is immaterial. 
Fuller .v. Aylesworth, 75 Fed. 694, 
701, 21 CCA 505 (holding thata judg- 
ment rendered against a county for 
the amount of certain drain war- 
rants, with a provision for manda- 
mus ‘to compel the levy of assess- 
ments according to law upon. the 
lands benefited by the drains, was a 
judgment for the recovery of money), 

{c] A judgment foreclosing a la- 
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demand or a record debt upon which suit may be 
brought.+? 

[§ 14] 7. Money Land. A phrase sometimes ap- 
plied to money held upon trust to be laid out in 
the purchase of land.”° 

[§ 15] 8. Money Lenders Act. In some juris- 
dictions, an act regulating loans on expectancies, 
to heirs, ete.?+ 

[§ 16] 9. Money Scrivener. In England, a per- 
son, usually an attorney or solicitor, whose busi- 
ness it was to look up investments, see to perfecting 
the securities, and generally collect the interest.” 

[§ 17] 10. Public Money or Moneys. The mean- 
ing of the term in any particular case is governed 
by the context and the intent with which it is em- 
ployed.2* As used in the statutes of the United 
States, money of the government, received from the 
public revenues or intrusted to its officers charged 
with the duty of receiving, keeping, or disbursing 
the same wherever it may be.?* 

[§ 18] 11. Other Phrases. ‘‘ Additional Assess- 
ments of Money Invested or Hmployed,’’> ‘‘ad- 
vances and payment of money,’’*® ‘‘all borrowed 
money,’’?? ‘‘all moneys,’’** ‘‘all moneys due under 
my contract,’’?® ‘‘all moneys not used for my ill- 
ness,’’2° ‘fall my money in the bank or funds,’’#+ 


borer’s lien and directing a sale is,;v. Mohawk, etc., 


not a “money judgment” within a 

statute providing that on appeal|767, 51 LRA 681. 
from a judgment directing the pay- 24. 

ment of money, appellant, to stay 

proceedings, must give a bond in 


double the amount of the judgment. 
Naylor vy. Lewiston, etc., R. Co., 14 
Ida. 722) 9b P 827, 828. 


although, with 
funds, 


‘judgment for a sum of money only,’ |it include 


within a statute providing that an 


MONEY 


Humane Soc., 165 47. 
N. Y. 517, 526, 59 NE 353, 80 AmSR|and note 51. 


Branch wv. WW.1S.,,b2 Ct. iCl~ (Guz 
S.) 281, 289 (not including the money 
of states, counties, cities, and towns, | 54 
reference to 
governments and municipalities, such 
in other connections, 
{d] A judgment for alimony is a|be deemed public moneys. , 
in the hands of 52. 
the marshals, clerks, and other offi-|and note 62. 


money 


‘¢all my moneys,’’2? ‘‘all other his monies, securi- 
ties for money, effects and things,’’** ‘‘all the 
money,’ ’?4‘‘any money,’’5‘‘any money or bonds,’’*¢ 
‘any money or jewels or ornaments,’’** ‘‘any money 
or other property,’’8 ‘‘any money remaining there- 
after,’ ‘‘any moneys already paid,’’*° ‘‘any 
moneys left,’’4! ‘‘any moneys over,’’4? ‘‘any 
moneys readized,’’4#8 ‘‘a payment of money to a cred- 
itor,’’44‘‘cash money,’ ’*°‘‘ certain sum of money,’’4¢ 
‘“claim for money,’’*’ ‘‘faithfully use, invest, and 
handle said money,’’!’ ‘‘finding of the money en- 
closed,’’*® ‘‘first money, ete.,’’°° ‘‘first moneys so re- 
ceived,’’5! ‘‘for the recovery of money only,’’>? 
‘‘four ounces, two pennyweights and twelve grains 
of pure gold, in coined money,’’>*‘‘freight money,’ ’>* 
‘‘full consideration in money or money’s worth,’’®> 
‘‘further moneys,’’®* ‘‘gold or silver lawful money 
of the United States,’’®? ‘‘good and lawful money of 
the United States,’’>* ‘‘in money,’’®*® ‘‘instruments 
payable in money,’’®® ‘‘lawful current money,’’* 
‘lawful money,’’®? ‘‘lawful money of the United 
States,’’®? ‘‘lawful money of the United States 
of America,’’6* ‘‘money advanced by me for my 
son,’’®5 ‘‘money advanced . . . on account of 
freight,’’®* ‘‘money and securities for money,’’®? 
‘““money applicable,’’*® ‘‘money at interest,’’® 


See Claim 11 C. J. p 823 text 


48. See Invest 33 C, J. p 807 text 
and note 64. 
49. See Finding § 3 text and note 


See First .26) (C. J.2 pe bot) text 
and note 42. 
would 51. See First 26 C. J. p 591 text 
Nor does|]|and note 43. 

p 793 text 


those 50. 


See For 26 C. J. 


action on a judgment for a sum of 
money only cannot be maintained 
between the original parties unless 
a stated number of years have 
elapsed since the docketing of the 
judgment. Shepherd v. Shepherd, 51 
Mise. 418, 100 NYS 401, 402. 

19. In re Kelsey, 12 Utah 393, 407, 
43 P 106. 

20. Bouvier L. D. 

21. Bouvier L. D. See Litchfield 
v. Dreyfus, [1906] 1 K. B. 584; Rex 
v. Morgan, (Que.) 11 DomUR 794, 21 
CanCrCas 225, 2273 Rex, v. Kehr; 
(Ont.) 18 CanCrCas 202; Rex v. Kehr, 
(Ont.) 18 CanCrCas 57, 62; Ward v. 
Dickenson, 3 OntWN 1153; Rex v. 
Smith, 1 OntWN 956, 16 OntWR 542. 

22. Williams v. Walker, 5 N. Y. 
Super. 325, 328 (‘‘And are oftentimes 
intrusted with the possession of the 
securities and the receipt of the 
principal loaned’’). 

23. See Myers vy. Kiowa County 
Comrs.,..60 Kan. 189, 192, 56 P11 
(where it was used as synonymous 
with “county fundg’’). 

[a] Does not include funds of a 
private corporation as used in a 
treaty for the extradition of embez- 
zlers of public funds. In re Reiner, 
122 Fed. 109, 110; Blandford v. State, 
10 Tex. A. 627, 638. 

{b] It may mean public moneys 
of the state, as contradistinguished 
from public revenues levied for local 
purposes by towns, cities, and vil- 
lages under state authority, or 
moneys which, by a long course of 
legislation, as in the case of excise 
moneys, have been treated as stand- 
ing in the same situation. Peo. v. 
Murray, 149 N. Y. 367, 877, 44 NE 
146, 32 LRA 844. 

{c] Used in the constitution, pro- 
hibiting the giving of public money 
to any association or private under- 
taking, it should be construed to in- 
clude a license fee required to be 
paid by the owner of a dog to a 
humane society for its own use. Fox 


cers of courts, held by them to await 
the judgment of the court in rela- 
tion to the ownership thereof). See In 
re Clerk for Instructions, etc. 261 
Fed. 154; Seattle v. Stirrat, 55 Wash. 
560, 104 P 834, 836, 24 LRANS 1275. 

[a] Includes the money appropri- 
ated for the payment of the Chero- 
kee Indians upon their removal and 
the cession of the lands. Minis v. 
U.S... 15" Pet. (Ue S.) 423, 448,107 L. 
ed. 791. 

25. Harrison Naval Stores Co. v, 
Adams, 104 Miss. 381, 392, 61 S 417. 

26. Vreeland v. Vreeland, 65 N. J. 
Eq. 668, 674, 56 A 1089. 

OT naeeen All 2-C; J. DP lisd $23 text 
and note 75. 

23. See All § 3 text and note 52. 

29. Re Bunyan, 5 OntWR 242, 244, 

SO. Re Bailey, 23 OntWN 177, 178. 

81. In re Barry, 9 N. S. 463. 

s2. Jenkins v, Fowler, 63 N. H. 


833. See All 2 C. J. p 147 § 9 text 
and note 62. 

384, Waycross v. Waycross Bd. of 
Education, 8% Ga. 22, 24, 13 SE 133. 

35. See Any p 240 § 6 text and 
note 74. 

36. In re Dodson, 253 Pa. 344, 345, 
98 A 617. 

S7. See Any p 240 § 6 text and 
note 75, 

338. American Exch. Nat. Bank v. 
Palmer, 256 Fed. 680, 683. 

39. Ramsay v. Lowther, 16 Austr. 
(Orin gm aos oe ip ae 

40. Criso v. Edgewater Sawmills 
eee 198 App. Div. 458, 460, 191 NYS 


41. Re Bailey, 23 OntWN 177, 178. 

42. Re Bailey, supra. 

43. Rogers Lumber Yards, Ltd. v. 
Stuart, 10 Sask. L. 408 [1917] 3 West 
Wkly 1090, 1098. 

44, Davidson v. Fraser, 23 Ont, A, 
439, 440. 

45. See Cash Money 11 C. J. p 23. 

46. See Certain 11 C. J. p 75 text 
and note 55, 


53. See Gold 28 C. J. p 713 text 
and note 21. 
peers See Freight § 6 text and note 


55. See Full § 2 text and note 97. 
eee See Further § 2 text and note 

57. See Gold 28 C. J. p .718 text 
and note 24, 

58. Stephens v. Com., 188 Ky. 824, 
827, 224 SW 364. 

59. Anderson Carriage Co. v. Bart- 
ley, 102 Me, 492, 67 A 567, 569; W. H. 
Howey Co. v. Cole, (Mo. A.) 269 SW 
955, 958. 

60. See Instrument § 8 text and 
note 73. 

61. See Lawful 36 C. J. p 968 text 
and note 64. 

62. See Lawful 36 C. J. p 968 text 
and notes 28—43. 

63. State v. Elliott, 110 Kan. 40, 
202 P 847, 848; Vick v. Howard, 136 


va. 101, 116) SH 465,04678 Slane 
64. Alderman y. State, (Fla.) 102 
S 737, 739. 
65. See For 26 C. J. p 794 text 


and note 78. : 

Wie, See Freight § 6 text and note 
67. In re Cohen, 8 Ont, L. 143, 4 

OntWR 1038, 105. 


68. Wood Mfg., etc., Co. v. John- 
pene App. Div. 747, 183 NYS 


69,), Taylor. “v.. -Caribous, 102. Mes 
401, 67 A 2, 8, 10 AnnCas 1080; Wil- 
liams v. Boston, 208 Mass. 497, 94 
NE 808, 809; Glidden v. Newport, 74 
Nera 20, COvAr Mhgs elise 

[a] The phrase “money at inter- 
est” includes all forms of interest- 
bearing securities, whether repre- 
sented by bonds, notes, or otherwise, 
unless the contrary appears from the 
assessment itself. Sweetsir v. Chan- 
dler, 98 Me. 145, 56 A 584, 586. 

{b] “Money at interest,” in ordi- 
nary parlance, has reference more to 
money loaned than to interest-bear- 


— 
Yor later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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tiie died 


‘‘money at my bankers,’’?° 


“‘money demand,’’7?: 


deposited in bank,’’? ‘money 
due on contract,’® 
‘‘money in bank,’’? 


‘‘money lent,’’8? ‘‘money~ loaned 


““money necessary for the journey,’’®® 
of England,’’®* ‘‘money of the United States,’’? 


‘money, 
credits, 7771 money decree, 72 “money delivered,’’™ 
“‘money demand on _ con- 
tract,’’* ‘‘money ‘demands on contracts,’ ’7® ‘‘money 


“money had and received,’ 78° 
‘‘money in the hands of,’’®? 


MONEY 


994 66 


checks, moneys 


ing, 


for money,’”® ‘‘ 


due, 78 money | ‘‘moneys 
court of record, 
or invested,’’+ 
‘money 


pended in said 


‘‘moneys and credits,’’® ‘‘moneys and funds, 
‘‘moneys and residue,’’® 


belonging to 
brought into court by order® or judgment’ of any 
7712 “moneys disbursed,’’18 ‘‘moneys 
due,’’+# ‘‘money, securities for money, evidences of 
debt, and of title and accounts,’’? 


[40 C.J.] 1495 
actually ex xpended from income,’’> 
Deh 


“‘moneys and securities 


moneys belonging to the city,’’?° 


the state,’’4+_ ‘‘moneys 


‘‘moneys ex- 


defense,’’16 ‘‘moneys, funds, and 


‘‘money of which I am_ possessed,’’*® ‘‘money | credits,’’!7 ‘‘money shall be drawn from the treas- 
on hand,’’®® ‘‘money on hand or due,’’®® ‘‘money | ury,’’!8§ ‘‘moneys loaned and invested,’’” ‘‘moneys 
order,’’®*+ ‘‘money order funds,’’®? ‘‘money or | loaned or invested,’’?° ‘‘moneys of the city,’’?* 
other property,’’®* ‘‘money or property of the | ‘‘moneys or securities for money,’’?? ‘‘moneys 
United States,’’®* ‘‘money or stock in the foreign | owing to me,’’?? ‘‘moneys paid into court,’’4 
funds,’’?° ‘‘money ‘or valuable  security,’’’°> | ‘‘moneys remaining,’’?> ‘‘moneys upon  mort- 
‘money out at interest,’’®? ‘money owing,’’®® | gayes,’’?> ‘‘money’s worth,’’?? ‘‘money value,’’?8 
“(money owing by my banker to me,’’8? ‘‘money | ‘‘money whatever on any contract,’’*® ‘‘money 
paid,’’? ‘‘money raised,’’? ‘‘money "received for | which belongs to,’’° ‘‘money which ‘she may 


the sale of money orders,’ &f 


ing notes and accounts received for 
property sold. Wasson v. Indianapo- 
iis First Nat. Bank, 107 Ind. 206, 212, 


8 NE 97. See Peo. v. Whartenby, 38 
Cal. 461, 465; Hale v. Hampshire 
County Comrs., 137 Mass. 111, 115. 


70. In re Mann, [1912] 1 Ch. 388. 

[a] “Nobody can doubt that, in 
the ordinary use of language, money 
at a banker’s would be considered 
as ready money. Every body speaks 
of the sum which he has at his bank- 
er’Ss aS money: ‘my money at my 
banker’s,’ is a usual mode of expres- 
sion. And if it is money at the bank- 
er’s, it is emphatically ready money, 
because it is placed there for the 
purpose of being ready when occa- 
sion requires: it is received upon the 
understanding that it shall be _ so 
ready.” Parker y. Marchant, 19 Eng 
Ch 356, 360 [quot Wyatt v. Norris, 
66 W. Va. 667, 669, 66 SE 1016]. 

71. State v. Woodman, 26 Mont. 
348, 67 P 1118, 1120. 

72. State v. Palmer, 57 Fla. 541, 
543, 48 S 638. 

fa] “Money decree” includes a de- 
cree awarding preliminary alimony. 
Harding v. Harding, 180 Ill. 592, 593, 
54 NE 604. 

“Decree” defined see 18 C. J. p 32. 

7S. Dohmen vy. Blum, 137 Wis. 
560, 119 NW 349, 350. 

74. Manson v. Chisholm, 142 Minn. 
94, 170 NW 924; Joy v. Citizens’ L. 
ine: Cosgu (Tex... Civ: ae) 178 SW 590, 
592. 

75. Sawyer v. Hass, 79 Ind. A. 192, 
137 NE 622, 623. 

76. State v. New York Mut. L. 
ms; Cos) 175) Ind. 59, 93 NE 2138, 218; 
42 LRANS 256. 

77. Critchfield v. Nance County, 
77 Nebr. 807, 809, 110 NW 538. 

78. See Due § 2 text and note 31. 

79. Richmond v, Burton, 115 Va. 
206, 78 SE 560, 564; Wilson v: Daw- 
son, 96 Va. 687, 32 SE 461. 

80. See Money Received 41 C. J. 

81. Lyons v, Lyons, 233 Fed. 744, 
745, 147 CCA 510. 

[a] “In common acceptation, 
money in bank is considered as ready 
money, not aS an account, claim or 
debt due to the depositor. ... When 
men speak of ‘accounts, claims and 
debts’ belonging to a mercantile 
business, or even growing therefrom, 
they do not ordinarily have in mind, 
as embraced in those terms, money 
in bank. They usually have in mind 
the accounts, claims and _ debts 
against customers. They think of 
the money in bank as a wholly dif- 
ferent thing—that which may have 
come from the business, but which 
has been separated therefrom. 
Surely we cannot say that an accu- 
mulation of money in bank, growing 
from a business, still belongs to that 
business. The business is one thing, 
the money is a different thing—the 
result of the.business. If one says 


money rule proceed- 


to you that his store and its busi- 
ness, including all accounts, claims 
and debts growing therefrom, are 
worth five thousand dollars, you do 
not understand him to include the 
bank account. You consider it his 
ready money, the same as that in 
his pocket. You know that he refers 
only to the value of the goods in the 
store and the goods that have been 
sold but for which payment has not 
been made.’ Wyatt v. Norris, 66 W. 
Va. 667, 669, 66 SE 1016. 

See In p 3868 § 8 text and note 


See Money Lent 41 C._ J. 
84, Royal Highlanders v. State, 77 
. 18, 108 NW 188, 186, 7 LRANS 


Knieriem v. New York Cent., 
ete, Re_Co.,; 109 App. Div... 7095-96 
NYS 602, 603. 

86. Armstrong v. 
Ont. 3386, 340. 

87. Johnson v, State, 73 Ark. 101, 
83 SW 651, 652. 


Hemstreet, 22 


88. Ramsay v. Lowther, 16 Austr. 
Sha Oe se <1 Beales 
89. See Hand 29 C. J. p 210 text 


and note 56. 
. 90. Conquest y. Broadway Nat, 
Bank, 134 Tenn. 17, 183 SW 160, 162. 

91. See cases infra this note. 

[a] The terms “pay check” and 
“money order’ mean practically the 
same thing. Barnes v. State, 46 Fla. 
965 35S 227: 228. 

Postal money order see Post Office 


[31 Cye 987]. 

Pees U. S. vs Mann, 160 Fed. 552, 
93. Brown v. Clark, 80 Conn. 419, 

423, 68 A 1001. 


' 94 In re Clerk for Instructions, 
etc., 261 Fed. 154, 156. 

95. See Foreign 26 C. J. p 890 text 
and note 93. 

gis Rex v. Connors, 51 N. B. 247, 
24 

67. Rex v. St. John Maddermarket 
Parish, 6 East 182, 186, 102 Reprint 
1256. 

98. Ruperich v.: 142 Cal, 
190, 75 P 782, 784, 

99. In re Glendinning, 88 L. J. Ch. 
87, 88. 

1. See Money Paid 41 C. J. 

2. St. Paul’s Episcopal Church y, 
Fields, 81 Conn. 670, 72 A 145, 150. 

20 lbp Sone Mann, 160 Fed. 552, Dove 

4. Love y. Goodson, 150 Ga. 46, 


102 SH 429. 
& Trumbull, vete., “Water Coss: 
104 Oh. St. 


Public Utilities Commn., 
90, 185 NE 449, 450. 

6 Poweshiek County Sav. Bank v. 
Johnston, (Iowa) 202 NW 3884, 385; 
Citizens’ Nat. Bank vy. Johnston, 
(Iowa) 202 NW 382; Murrow v. 
Heath, 146 Iowa 347, 125 NW 259, 
262. 

7. See Funds § 4 text and note 91, 

8. Re Cook, 27 OntWN 284. 

9. ..Re. Mackenzie, 30 Ont. L..178, 


Baehr, 


have,’ ’’84 ‘monies at my bank,’’®? 


‘“monies in 


18 DomLR 277, 282. 

10. Seattle v. Stirrat, 55 Wash. 
560, 104 P 834, 836, 24 LRANS 1275. 

ll. -Riley v. Thompson, 193 Cal. 
NRO Pane Onda oh nth tios 

12. Morris v. Carnegie Trust Co., 


‘154 App. Div, 596, 598, 139 NYS 969. 


13. American Surety Co. v. Freed, 
224 Bed. 3335336, 140 CCA, d9s sin 
re Meadows, 199 Fed. 304, 306. 

14. Union Co. Vv. Whitely, 5s Eee I. 
27, 28, 29, 23 A 34. 

Log ean Le, I 140 App. 
Div. 388, 125 NYS 309 

16. Casey- Hedges “Co. v. South- 
western Surety Co., 139 Tenn. 63, 66,. 
201 SW. 1387, LRA1918D 184. 

17%. UW.) Si ivy Smith, 152, Wed. 542) 
5438. 

18. Lawson y. Baker, (Tex. Civ. 
A.) 220 SW 260. ‘ 

19. Oleson v. Guming County, 81 
Nebr. 209, 115 NW 783, 784. d 

20. Critchfield v. Nance County, 
77 Nebr. 807, 808,110 NW 538. 

21. Seattle v. Stirrat, 55 Wash. 
560, 104 P 834, 836, 24 LRANS 1275. 
“oe Re Ingram, 13 OntWN 418, 

23. In re Derbyshire, [1906] 1 Ch. 
135, 5 BRC_534- 

24, Morris v. Carnegie Trust Co., 
154 App. Div. 596, 598, 599,139 NYS_ 
969 (“The words ‘moneys paid into” 
court’ mean nothing different from . 
moneys which have come by opera=” 
tion of law into custodia legis, and 
it does not matter, in my opinion,’ 
whether the moneys have actually 
come into the custody of the court’ 
itself, or of its clerk or of any other. 
officer of the court’), 

25. Roll v. Roll, 68 N. J. Ea. 227,. 
59 A 296, 298. ) 

26. Doe v. Bennett, 6 Exch. 892, 
896, 155 Reprint 808. 

27. Ferguson v. Dickson, 300 Fed. 
961, 965; Atty.-Gen.  v. ‘Sandwich, 
[1922] 2K. B. 500, 517. 


[a] “Money or money’s worth” 
means cash or its equivalent. Gillett 
Vv. Chicago Mitle,ete,, ‘Co. 2308 me 


373, 82 NE 891, 904. 

28. See cases infra this note. 

{a] “The so-called ‘money-value’ 
of real or personal property is but a 
conveniently short method of ex- 
pressing present potential useful- 
ness.’’ Consolidated Gas Co. v. New 
York, 157 Fed. 849, 856, 

29. Baker v. Crook County, 9 Wyo. 
bl, 55, 569 P 79% <The words, ‘money 
whatever on any contract,’ under the 
well-established rule before stated, 
must be construed to mean any 
money by way of percentage, draw- 
back, premium, or profits upon any 
contract of others with the public’’). 


c0. Ruperich vy. Baehr, 142 Cal. 
190, 75 P 782, 784. 
ai. In re Thayer, 86 Misc. 191, 


149 NYS 141, 142. 
ears In re Glendinning, 88 lL. J. Ch, 


Se Wa 


SAE et ES aS 


1496 [40 C.J.) 


hand,’’*? ‘‘monies in the publie funds,’’*4 ‘‘mort- 
gages, money and personal property,’’*> ‘‘my money 
in bank,’’*® ‘‘no money,’’’? ‘‘no sum of money,’’%® 
‘fon all money made,’’*® ‘fon ‘all moneys disbursed 
or turned over to any person, including lenhold- 
ers,’ ’’4° ‘for money made,’’*! ‘‘other instruments 
for the payment of money,’’*? ‘‘other money,’’4* 
‘‘other writing for the payment of money,’’** 
‘‘overplus monies,’’*> ‘‘payable ‘in the money of 
this state,’ ’’4° ‘‘payment of money to a ered- 
itor,’’47 ».' ‘ready » money,’’48. ‘‘seeurities. for 
money,’’*® ‘‘securities for monies,’’°° ‘‘security for 
money,’’>! ‘‘sums of money,’’*? ‘‘take possession 
of any meney or other property which the Company 
may, find,’’®8 ‘‘the balance of my money,’’* ‘‘the 
foreign money specified in the invoice,’”® ‘‘the 
money,’’°* ‘‘the moneys and securities,’’>* ‘‘the 
moneys belonging to my estate,’’°* ‘‘the principal 
of this money,’’®® ‘‘the remainder and residue of 
my money,’’®? *‘the whole of my money,’’* ‘‘to re- 


MONEY—MONEY ED s 


MONEY BROKER.** 
MONEY CHANGER.* 
MONEY COUNTS.°® 
MONEY DECREE.** 
MONEY DEMAND.‘ 
MONEYED. Having 
money; wealthy.®® 
Moneyed capital.*° Money employed in the earry- 
ing on of a business, the object of which is the 
making of profit by its use as money;"1 capital em- 
ployed in a business in which the stock in trade 
from which profits are expected to accrue is 
money;*? either money itself, or negotiable securi- 
ties readily convertible into money, and having a 
quotable market value;**? ready money or capital 
invested in private banking.” 
Moneyed man. A term commonly used to desig- 
nate a person having large possessions.’° 
Other phrases: ‘‘ Moneyed business,’’*® ‘‘ 
corporation,’’*? ‘‘moneyed institution, 


money; supplied with 


moneyed 


7778 moneyed 


ceive all monies upon mortgage.’’°? 


MONEY BIL 


33. See In p 368 § 8 text and note 
20. 

84. See Funds § 4 text and note 
90; In p 368 § 8 text and note 18. 

35. Miller v. Bower, 260 Pa. 349, 
3635 108A 127: 

36, Lyons y. Lyons, 224 Fed. 772, 
773. 

$7, Hathorn v. Robinson, 96 Me. 
33, 31 A 236, 237. 

38. Hathorn v. Robinson, supra. 

89. Powell v. Davis, 119 Miss. 175, 
80 S 556, 557. 

4G. In re Toole, 294 Fed. 975. 

41. Powell v. Davis, 119 Miss. 175, 
80 S 556,..557. 

See Other [29 Cyc’ 15341. 

if? In re Mann, [1912] a SChs 388, 
391 

See Other [29 Cyc 1536]. 

Be ‘Page y. Leapingwell,' 18 Ves. 
Jr, 463, 465, 34 Reprint 392. ~ See 
Crodke v. De Vandes, 11 Ves, Jr. 330, 
332, 32’ Reprint 1115. 

5 Litt. 


46. Sy aaareee Vv. 
(Ky,), 33, 

us Macfie v. ee 50 Ont. L, 452, 
64 DomLR 511, 514. 

48. In, re Taylor, oes Ie Chs 80; 
803. 


George, 


49, In‘re Mann, [1912] 1 res 388, 
391; Re Ingram, 42 Ont. L. Roy 5 
50. Doe v.. Bennett, 6 Bech 892, 


895, 155 Reprint 808. 

£1. Canadian Mut. Loan, etc., Co. 
v. Nisbet, 31 Ont. 562, 565. 

52. Vreeland v. Vreeland, 65 Nd. 
Eq. 668, 56 A 1089, 1092. 

53. London Guarantee, ete.” Col ve 
George, 16 Man. 132, 134, 3 WestLR 
236. 

54, McCabe v. Cary, 135 Va. 428, 


ei Oe, 485, 
Ue Sat ‘Beebe, 122 Fed. 762, 
767. 58 CGA 562. 
56. Waycross v. Waycross Bd. of 
Education, 87 Ga. 22, 24, 13 SE 133. 


57. ‘In re’ Mackenzie, 30 Ont. ie 
173, 184. 
58, McCabe v. Cary; 135 Va, 428, 


116 SE 485, 489, 

59. Re Bint, 14 OntWR*1270, 1271. 

60. McCabe v. Cary, 
116 SE 485, 489. 

61. Re Green, 26 OntWN 398. 

62. Doe v. Bennett, 6 Exch, 
895, 155 Reprint 808. 

63. See Money § 8. 

64. See Money § 9. 

65. See Money § 10. 

66. See Money Lent ACs tye: 
Money Paid 41 C. J.; Money Received 
41 C. J. See also Bills and Notes 
§ 1071; Payment [30 Cye 1323]. 

67. See Money § 13. 

68. See Money § 11. 

69. Webster New Int. D. 

70. “Capital” defined see 9 C. J.*p 


892, 


135 Va. 428,|' 


interests,’’’® ‘‘other moneyed capital. Bes 


N 


71. Baltimore Nat. Bank 
more, 100 Fed, 24, 29, 40 CCA 254. 
See Merchants’ Nat. Bank y. Rich- 
mond, 256 U. S. 635, 41 SCt 619, 620, 
65 L. ed. 1135; Wellington First Nat. 
Bank''v. Chapman, 173 Uc S.'205,-19 
SCt 407, 410, 48 L. ed. 669; Talbott 
v. Silver Bow County, 139-U. S. 438, 
11 SCt 594, 35 L. ed. 210; Palmer v. 
McMahon, 133 ques! 660, 140 SCt 324, 
321, 30 L. ed. 172; Mercantile Nat. 
Bank vy. New, York, PAM BS) 
SCt 826, 30 L. ed. 895; 
County = Sav.) Banke vs sohnston, 
(Iowa) 202 NW 384, 386; Citizens’ 
Nat. Bank y. Johnston, (Iowa) 202 
NW 382; Montezuma First Nat. Bank 
v. Montezuma, (lowa) 201 NW 769, 
771; Guthrie Center First Nat. Bank 
v. Anderson, 196 Iowa 587, 598, 192 
NW 6; Des Moises Nat. Bank v. Des 
Moines, 153 Iowa 336, 133° NW _ 767, 
768; Glendive ‘First Nat. Bank Vv. 
Dawson County, 66 Mont. 321, 213 P 
1097, 1100; Central Nat. Bank v, 
Sutherland, (Nebr.) 202 NW 428, 423; 
State Bank v. Endres, 109 Nebr. 753, 
192 NW 3822, 324; Bressler v. Wayne 
County, 32 Nebr. 334, 49 NW 787, 788, 
13 LRA 614; Raton "First Nat. Bank 
v. McBride, 20 N. M. Sed, oom LAO Ne 
3853; Albuquerque First Nat. Bank Vv. 
Albright, 13 N. M. 514, 86 P 548, 550; 
Lippincott v. Lippincott, 74 Ne J. IU 
439, 66 A 113, 115; In re Walters Nat. 
Bank, COkI-) 228 P 95358955590.) We 
Wolverton Hardware Co. v. Porter, 
61 @klL 171, 160 P $06; Miami Trust, 
etc., Bank vy. Botts, 61 Okl. 154, 160 
Pp 727, 728; Nephi First Nat. Bank We, 
Christensen, 39 Utah 568, 118 P 778, 
780; Aberdeen First Nat. Bank v. 
Chehalis County, 6 Wash, 64, 32 P 
1051, 1054; West Virginia Nat. Bank 
v. Dunkle, 65 W. Va. 210, 64 SE 581; 
Krembs V. Merrill, 183 Wis. 241, 197 
NW 818, 820. 

[a] “Wroneyed capital, surplus and 
undivided profits.”,—In re Oklahoma 
Nat. L. Ins. Co., 68 Okl. 219, 173 P 
376, 380, 12 ALR 174. 

72. Richmond First Nat. Bank v. 
Turner, 154 Ind. 456, 462, 57 NE 110. 

73. Richmond First Nat. Bank y. 
Richmond, 39 Fed. 309, 310. 

74, Utica First Nat. Bank Vv. 
Nees WT Wed) 152) 156, J9eBlatehs, 


[a] As used in VU. S. Rev. St. 
(1878) § 5219 [U. S. Comp. St. (1901) 
p 3502] (1) this term has a more 
limited meaning than the term “per- 
sonal property,” and applies only to 
such capital as is readily solvable 
into money. Mercantile Nat. Bank 
v.. New York, 28 "Wed.776,078damnc2) 
And it refers only to capital which 
comes into competition with the busi- 
ness of national banks. Wellington 


v. Balti- 


Poweshiek 


First Nat. Bank v. Chapman, 173 U. 
S. 205, 214, 19 SCt 407, 48 L. ed. 669; 
Commercial Nat. Bank y. Chambers, 
21 Utah 324, 346, 61 P 560, 56 LRA 346. 

[b] YVerm held to include: (1) 
Bonds, stocks, and money loaned, as 
well as ‘all credits and demands of 
every character in favor of the tax- 


payer Wasson Vv. Indianapolis 
First Nat. Bank, 107 Ind. 206, 214, 
8 NE 97 (2) Capital employed in 


national banks and capital employed 
by individuals when the object of 
their business is the making of 
profit by the use of their money. 
Talbott v. Silver Bow County, 139 U. 
S. 438, 447, 11 SCt 594, 35 L. ed. 210; 
Palmer v. McMahon, 133 U. S. 660, 
668, 10 SCt 324, 33 L. ed. 772; Mer- 
cantile Nat. Bank v. New York, 121 
UA\S5138, 156 %eSCt: 826,130) sb wed: 
895; Bressler v. Wayne County, 32 
Nebr. 834, 838, 49 NW 787, 13 LRA 
614; Aberdeen First Nat. Bank. v. 
Chehalis County, 6 Wash. 64, 738, 32 
P 1051. (3) Money employed as such 
in trade. Com. v. Lehigh Valley R. 
Co., 129..Pa, 429,453, 18 -As 406. 420: 
(4) Shares in national banks. Aber- 
deen First Nat. Bank v. Chehalis 
County, 166 U. S. 440; 4579 17 (SCE& 
629, 41 L. ed. 1069; Wilmington First 
Nat. Bank v. Herbert, 44 Fed. 158, 
159; Bressler v. Wayne County, 32 
Nebr. 834, 837,°49 NW 787, 13 LRA 
614. (5) Shares of stock in railroad 
companies, insurance companies, etc. 
Mechanics Nat. Bank v. Baker, 65 

J, ebay, LTS PALS 46RR ARTES Ge Ce) 
oreeae of stock, or other interests 
owned by individuals, in all enter- 
prises in which the capital employed 
in carrying on its business is money, 
where the object of the business is 
the making of profit by its use as 


money. Bressler v. Wayne County, 
32 Nebr, 834, 837, 49 NW 787, 18 
LRA 614; Washington Nat. Bank v. 


ee County, 9 Wash. 607, 611, 38 P 
[c] Term held not to include: (1) 


Bank notes. Hunter’s App., 3) “Pa. 
Cas. 1, 10... A’ 429% 48330762). Dhe™ine 
terests of individuals in insurance 
and trust companies. Redemption: 


Nat. Bank v. Boston, 125 U. S. 60, 
68, 8 SCt 772, 31 L. ed. 689. 

Ss. Jacobs’ App., 140 Pa. 268, 274, 
21 A 318, 23 AmSR 230, 11 LRA 767. 

76. State v. Fidelity, etesCo,,) 35 
Tex. Civ. A. 214, 80 SW 544, 553. : 

77. See Corporations § 52. 

78. Industrial Corp. v. State Tax 
Commn., 134 Md. 379, 106 A 852, 853. 

79. Voegtly Vv. Allegkany School 
Directors, 1"Pa.°330, 332 

86. Mercantile Nat. Bank v. New 
Work, (LZ SUs Ss 138) 155,07 SCe 826} 
80 L. ed. 895. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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MONEYED CAPITAL.®! MONEY IN HAND.*® 
MONEYED CORPORATION.® MONEY JUDGMENT.*® 
MONEYED MAN.® MONEY LAND. 
MONEY HAD AND RECHIVED.* 

a i reat Sc g6. See Money § 13. 
ee see ye SS ae fee DA Oe he eee 87. Bee Money § 14, 


83. See Moneyed ante p 1496. 85. See Money § 12 


